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LAND 

See  Arable  Land;  Cemetery  Land;  Claim 
Against  Land ;  Claim  upon  Land ;  Coal 
Lands;  Common  Lands;  Contract 
Made  Touching  the  Land;  Crown 
Lands;  Cultivated  Lands;  Drainage  of 
Land;  Earned  Land;  Granted  Lands; 
Improved  Land;  Inclosed  Iiand;  Iron 
Land;  Lots,  Blocks,  Tracts,  and  Par- 
cels of  Land;  Mainland;  Mars^ 
Land;  Mineral  Land;  Overfloy^ed 
Lands;  Public  Land;  Respecting '  Ti- 
tle to  Land;  School  Laud;  Shore 
Land;  Suit  for  Land;  Sunk  Land; 
Swamp  and  Overflowed  Lands;  Tide 
Land;  Timber  Land;  Uninclosed 
Lands;  Unplatted  Lands;  Vacant 
Land;    Wild  and  Forest  Lands. 

Adjacent  lands,  see  Adji^cent 

All  my  lands,  see  AIL 

Contract  for  sale  of  land,  see  Contract 
of  Sale. 

Improvement  of  land,  see  Improvement. 

Interest  in  land,  see  Interest  (In  Prop- 
erty). 

My  land,  see  My. 

Other  lands,  see  Other. 

Raw  prairie  land,  see  Raw. 

Right  of  way  as  land  itself,  see  Right  of 
Way.' 

See,  also,  Real  Property. 

'Iiand'*  is  a  term  used  to  designate  all 
Teal  estate,  just  as  money  is  used  to  desig- 
nate the  whole  volume  of  the  medium  of  ex- 
change. Montgomery  County  v.  Cochran,  121 
Fed.  17,  21,  67  0.  C.  A.  261. 

"The  word  land'  ♦  ♦  ♦  comprehends 
ground,  soil,  or  earth,  pastures,  woods, 
springs,  wells,  lakes,  ponds,  and  all  things 
tiiat  have  become  a  fixed  part  of  the  soil.'* 
Orchard  v.  Wrlght-Dalton-Bell-Anchor  Store 
Co.,  125  S.  W.  4S6,  4&4,  225  Mo.  414,  20  Ann. 
Oaa.  1072. 
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The  primary  meaning  of  the  word 
"land,"  at  common  law,  is  "any  ground,  soil, 
or  earth  whatsoever;  as  meadows,  pastures, 
woods,  waters,  marshes,  furzes  and  heath.*' 
In  a  more  limited  sense  the  term  denotes 
the  quantity  and  character  of  the  interest  or 
estate  which  the  tenant  may  own  in  the 
lands.  Kemp  v.  Goodnight,  80  N.  S.  lao,  161, 
168  Ind.  174. 

"Land,"  in  its  legal  signification,  has  an 
indefinite  extent  upwards,  so  that  by  a  con- 
veyance of  land  all  buildings,  growing  tim- 
ber, and  water  erected  and  being  thereupon 
shall  likewise  pass.  Trustees  of  the  Free- 
holders &  Commonalty  of  Town  ot  Brook- 
haven  V.  Smith,  90  N.  T:  Supp.  646,  650,  98 
App.  Dlv.  212. 

It  is  elementary  that  the  word  "land" 
in  its  legal  signification  has  an  indefinite, 
extent  oipwards  as  weU  as  downwards,  and 
therefore  if  it  were  possible  for  a  man  to 
live  in  a  state  of  nature,  unconnected  with 
other  individuals,  the  proprietor  of  land 
would  own  not  only  the  face  of  the  earth 
within  the  boundaries  of  his  proprietorship, 
but  also  everything  under  it  and  over  it.  An 
imaginary  person  living  in  such  a  state  of 
nature  would  be  at  liberty  to  use  his  land  as 
he  pleased  to  build  on  it  to  any  height  and  to 
dig  into  it  to  any  depth  without  restraint. 
But  as  man  was  formed  for  society  and  Ls 
incapable  of  living  alone,  organized  society 
is  essential  to  his  well-being  and  happiness, 
and  every  person  who  enters  society  must 
give  up  a  part  of  his  so-called  natural  rights 
and  liberty  for  the  benefit  of  the  communi- 
ty. Cochran  v.  Preston,  70  Atl.  113,  114,  108 
Md.  220,  23  L.  R  A.  (N.  S.)  1163.  129  Am. 
St  Rep.  432,  15  Ann.  Cas.  1048  (citing  1 
Bl.  Comm.  p.  125). 

Land  in  its  broadest  signification  in- 
cludes not  only  the  surface  of  the  earth  but 
the  mines,  quarries,  and  everything  under  it; 
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and  whoever  has  the  fee  in  the  surface  pre- 
sumptively owns  everything  of  a  permanent 
nature  under  or  over  it  Notwithstanding  it 
is  competent  for  the  owner  to  convey  the 
mines  or  quarries  by  a  separate  grant  vest- 
ing in  one  person  a  freehold  in  the  soil  and 
in  another  a  freehold  in  the  mines  or  quar- 
ries and  to  sever  the  ownership  of  the  sur- 
face from  the  ownership  from  that  which  is 
under  it,  there  may  exist  a  double  owner- 
ship or  two  freeholds  in  the  same  parcel  of 
land.  Louisville  &  N.  R.  Co.  v.  Boykin,  76 
Ala.  560,  563  (citing  2  Washb.  Real  Prop. 
375). 

The  word  "land"  includes  not  only  the 
soil,  but  everything  attached  to  it,  whether 
attached  by  the  course  of  nature,  as  trees, 
herbage,  and  water,  or  by  the  hand  of  man, 
as  buildings  and  fences.  Crawford  Co.  v. 
Hathaway,  93  N.  W.  781,  788,  67  Neb.  325,  60 
L.  R.  A.  889,  108  Am.  St  Rep.  647  (citing 
McGee  Irrigating  Ditch  Co.  v,  Hudson  [Tex.] 
22  S.  W.  967). 

Anderson's  Law  Diet  says  that  the 
word  "land"  comprehends  all  things  of  a 
permanent  and  substantial  nature,  being  a 
word  of  very  comprehensive  significance. 
Act  Feb.  22,  1851,  pp.  64,  65,  is  entitled  "An 
act  for  the  benefit  of  William  Jewell  College. 
Certain  lands  owned  by  William  Jewell  Col- 
lege exempted  from  tax."  And  section  1 
provides  that  "all  the  land  and  improvements 
thereon  now  owned  by  the  William  .Jewell 
College  ♦  ♦  ♦  and  all  the  lauds  that  may 
hereafter  be  granted  or  devised  to  said  col- 
lege, or  any  other  institution  of  learning  in 
this  state,  for  the  benefit  of  education,  be, 
and  the  same  are  hereby,  exempted  from  all 
taxes  *  *  *  so  long  as  said  lands  may  be 
owned  by  said  college."  Section  2  releases 
from  delinquent  taxes  the  "land"  belonging 
to  the  college  in  the  counties  named,  and 
section  3  makes  it  a  misdemeanor  to  willfully 
injure  or  destroy  timber,  etc.,  from  any  of 
the  lands  belonging  to  the  college.  The  en- 
tire endowment  fund  of  the  college  was  in 
lauds  when  the  act  was  passed,  the  colleges 
of  that  time  being  generally  endowed  in  land 
alone,  and  the  charters  of  a  number  of  col- 
leges perpetually  relieved  them  from  taxa- 
tion on  all  kinds  of  property.  Held,  that  the 
word  "land"  as  used  in  the  act  will  be  con- 
strued to  include  personalty,  so  that  the  col- 
lege cannot  be  taxed  on  its  endowment  fund, 
consisting  of  personalty.  State  ex  rel.  Wall- 
er V.  Trustees  of  William  Jewell  College,  136 
S.  W.  397,  399,  401,  402,  234  Mo.  299. 

The  term  "land"  in  statutes  conferring 
power  to  condemn  is  to  be  taken  in  the  legal 
sense,  and  Includes  both  the  soil  and  build- 
ings and  other  structures  on  It  and  all  inter- 
ests therein.  White  v.  Cincinnati,  R.  &  M. 
R.  R.,  71  N.  E.  276,  278,  34  Ind.  App.  287 
(quoting  and  adopting  definition  in  Lewis, 
Em.  Dom.  [2d  Ed.]  §  285). 

"The  term  *land,*  in  statutes  conferring 
power  to  condenm,  is  to  be  taken  in  the  legal ' 


sense,  and  includes  both  the  soil  and  build- 
ings and  other  structures  on  it,  and  any  and 
all  interests  therein."  In  assessment  of  dam- 
ages in  proceedings  for  condemnation  of  land, 
the  appraisers  should  value  the  land  taken 
with  the  buildings  on  it,  and  it  will  be  pre- 
sumed that  the  buildings  were  included  in 
the  award.  Stauffer  v.  Cincinnati,  R.  &  M. 
R.  R.,  70  N.  E.  543,  544,  33  Ind.  App.  356 
(quoting  Lewis,  Em.  Dom.  [2d  Ed.]  §  285; 
citing  Brocket  v.  Ohio  &  P.  R.  Co.,  14  Pa. 
241,  53  Am.  Dec.  534 ;  State  v.  Reed,  38  N. 
H.  59;    Mills,  Em.  Dom.  §|  49,  223). 

The  word  "land"  comprehends  ground, 
soil,  or  earth,  pastures,  woods,  spring,  wells, 
lakes,  ponds,  and  all  things  which  have  be- 
come a  fixed  part  of  the  soil.  The  word 
"tenement,"  in  its  ordinary  meaning,  means 
a  "house,"  which  is  the  subject  of  tenure, 
and  includes,  not  only  corporeal  heredita- 
ments, which  are  or  may  be  held,  but  also  all 
inheritances  issuing  out  of  any  of  these  in- 
heritances, or  concerning  or  annexed  to  or 
exercised  within  the  same,  though  they  lie 
not  in  tenure.  **Tenement"  is  a  word  of 
greater  scope  than  "lands,"  and  though,  in 
its  vulgar  acceptation,  is  only  applied  to 
houses  and  other  buildings,  yet,  in  its  orig- 
inal, proper,  and  legal  sense,  it  signifies  any- 
thing that  may  be  holden,  provided  it  be  of  a 
permanent  nature,  whether  of  a  substantial 
and  sensible,  or  of  an  unsubstantial,  ideal, 
kind.  The  term  "hereditaments"  includes 
rights  unconnected  with  land,  but  generally 
used  as  the  widest  expression  for  real  prop- 
erty of  all  kinds,  being  divided  into  real  her- 
editaments, which  are  lands  and  tenements, 
and  personal  hereditaments,  which  are  rights 
concerning  neither  lands  nor  tenements.  As 
so  defined,  neither  the  term  "tenement"  nor 
"hereditament"  includes  in  law  a  lease  of 
lands  for  years.  Orchard  v.  Wright-Dalton- 
Bell-Anchor  Store  Co.,  125  S.  W.  486,  494, 
225  Mo.  414,  20  Ann.  Cas.  1072. 

In  common  speech  the  nonmineral  portion 
of  land,  the  portion  which  covers  and  en- 
velopes the  minerals,  is  called  the  "surface" 
of  the  land,  and  the  proprietor  of  land  who 
devests  himself  of  title  to  the  minerals  which 
it  contains  is  still  spoken  of  as  the  owner  of 
the  fee  or  of  the  surface  or  of  the  land. 
Kansas  Natural  Gas  C3o.  v.  Board  of  Com*rs 
of  Neosho  County,  89  Pac.  750,  751,  75  Kan. 
335. 

The  word  "land,"  as  a  conveyance,  car- 
ries every  kind  of  property,  right,  and  appur- 
tenance which  is  legally  embraced  in  that 
word,  but  what  rights  go  to  a  patentee  of 
land  depend,  not  upon  any  supposed  adjudi- 
cation contained  lu  the  patent,  but  upon  the 
general  law  of  the  state  where  the  land  is 
situated.  City  of  Los  Angeles  v.  Los  Angeles 
Farming  &  Milling  Co.,  93  Pac.  869,  871,  152 
Cal.  645. 

A  will  whereby  testator  devised  farm 
lands  to  his  daughters  for  life,  remainder  in 
fee  simple  to  their  children,  and  whereby  he 
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provided  that  tbey  might  sell  their  respective 
lands,  proceeds  to  be  reinvested  in  ''lands" 
to  be  held  for  the  same  use,  and  that  pur- 
chaser must  see  that  the  reinvestment  was 
made  before  acquiring  title  to  land  devised, 
did  not  require  reinvestment  in  farm  landit, 
but  reinvestment  could  be  made  in  city  real 
estate;  the  word  **land8"  including  every 
form  of  real  estate.  Olay  v.  Bogle  (Ky.)  119 
S.  W.  737,  738. 

Statutory  dafiaitloiis 

"Gen.  St  1901,  i  7342,  defines  the  word 
*land'  in  the  phrases  *real  estate*  and  'real 
property'  as  including  lands,  tenements,  and 
hereditaments  and  all  rights  thereto  and  in- 
terest therein,  equitable  as  well  as  legal.*' 
Clarke  v.  Lawrence,  88  Pac.  735,  738,  75  Kan. 
26. 

The  word  'land**  or  "lands,'*  as  used  in 
Code  1899,  c.  IS,  {  17,  cL  16,  relating  to  taxa- 
tion, expressly  includes  lands,  tenements,  and 
hereditaments,  and  all  rights  thereto  and  in- 
terests therein,  except  chattel  interests  and 
chattels  reaL  Harvey  Coal,  etc.,  Co.  v.  Dil- 
lon, 53  S.  E.  928,  936,  59  W.  Va.  605. 

Under  Ky.  St  1909,  f  458,  providing  that 
the  words  **real  estate"  or  "land*'  shall  be 
construed  to  mean  any  interest  other  than  a 
chattel  interest,  and  section  470,  providing 
that  no  action  shall  be  brought  upon  a  con- 
tract relating  to  real  estate  unless  in  writing, 
a  parol  contract  to  board  and  care  for  the 
owner  of  a  life  estate  in  land  in  consideration 
of  the  use  of  the  land  is  void,  though  board 
was  furnished  in  reliance  on  the  contract 
Hampton  v.  Glass  (Ky.)  116  S.  W.  243,  244. 

Under  the  statutes  declaring  that  the 
word  "land,**  and  the  phrases  "real  estate,*' 
and  "real  property,*'  shall  include  lands,  ten- 
ements, hereditaments  and  all  rights  thereto 
and  interests  therein  equitable  as  well  as  le- 
gal, and  providing  that  lands  not  exempt  by 
law  shall  be  liable  to  be  taken  on  execution, 
land  held  by  an  equitable  title  may  be  levied 
upon  and  sold  by  virtue  of  an  execution. 
Poole  V.  French,  80  Pac.  997,  1000,  71  Kan. 
391. 

Laws  1903,  p.  370,  relating  to  street  open- 
ln|^  requires  by  section  15  that  each  lot 
pieces  or  parcel  of  land  be  designated  upon 
a  diagram  as  a  basis  for  assessments.  Sec- 
tion 17  requires  the  amount  of  assessment  to 
be  set  opposite  each  lot,  piece,  or  parcel  of 
land  which  under  section  20  is  made  a  lien 
upon  the  property  assessed.  These  sections 
and  sections  23  and  26,  use  the  terms  "prop- 
erty," "lands,"  and  "each  lot,  piece  or  parcel 
of  land,**  Interchangeably.  Held  that,  in  re- 
quiring the  superintendent  of  streets  to  as- 
sess the  benefits  from  street  improvements  on 
the  property  of  any  street  railroad  within  the 
assessment  district,  the  word  "property**  was 
used  in  a  limited  sense  and  as  referring  to 
that  iqpecieB  of  property  designated  as  "land,** 
which  as  defined  by  Civ.  Code,  |  659,  \b  "the 
solid  material  of  the  earth,'*  and  hence  there 
was  no  authority  for  an  assessment  against 


the  "ties,  tracks,  poles,  rails  and  switches'* 
as  such  or  apart  from  the  franchise.  Los 
Angeles  Pac.  Co.  ▼.  Hubbard,  121  Pac.  306, 
308,  17  CaL  App.  646. 

The  vendee's  right  to  specific  perform- 
ance of  a  contract  to  convey  land  is  "lands" 
and  "real  estate"  within  the  statute  defini- 
tion (Rev.  St  f  4971,  subd.  9),  as  including 
"lands,  tenements  and  hereditaments  and  all 
rights  thereto  and  interests  therein."  The 
lands,  on  the  vendee*s  death,  descend  at  once, 
by  operation  of  law  to  his  children  (Rev.  St 
§  2270,  subd.  1).  An  administrator  cannot 
sue  to  compel  spedflc  performance  of  a  con- 
tract to  convey  land  to  his  decedent,  the 
price  for  which  has  been  paid,  where  it  does 
not  appear  that  the  administrator  is  in  pos- 
session, or  that  the  personal  assets  of  the  es- 
tate are  Insufllcient  to  pay  the  debts.  Car- 
penter v.  Fopper,  68  N.  W.  874,  94  Wis.  146. 

As  agrioultoral  ov  craslns  land 

"Lands  of  the  state,"  as  used  in  the  title 
of  act  to  promote  public  health,  etc.,  by  drain- 
ing such  lands,  Included  agricultural  lands. 
Sisson  V.  Board  of  Sup'rs  of  Buena  Vista 
County,  104  N.  W.  454,  458,  128  Iowa,  442, 
70  L.  R.  A.  440. 

In  Rev.  Civ.  St  1897.  |  4218fff,  prescrib- 
ing the  classified  free  school,  asylum,  and 
public  lands  subject  to  sale  to  actual  settlers, 
the  terms  "land"  and  "other  lands"  are  used 
in  the  popular  sense  "as  not  embracing  town 
lots,  but  meaning  agricultural  or  grazing 
lands.'*  Conn  ▼.  Terrell,  80  8.  W.  608,  609, 
97  Tex.  57a 

Buildinc  or  oilier  stniotnre 

According  to  Blackstone,  "land**  legally 
includes  all  castles,  houses,  and  other  build- 
ings, for  they  consist  of  two  things — land, 
which  is  the  foundation,  and  the  structure 
thereupon.  Where  defendant  in  trespass  to 
try  title  disclaimed  any  title  or  interest  in 
the  land,  but  claimed  title  to  a  house  stand- 
ing thereon,  the  plea  of  the  three-year  stat- 
ute of  limitations  was  without  application; 
the  land  legally  including  all  houses.  Fidel- 
ity Cotton  Oil  &  Fertilizer  Ck>.  v.  Martin 
(Tex.)  136  S.  W.  533. 

An  assessment  under  Pub.  St  1001,  c.  79, 
SI  4,  8,  authorizing  an  assessment  on  lands 
receiving  special  benefits  from  the  construc- 
tion of  a  sewer,  for  their  just  share  for  the 
cost  of  construction  and  maintenance,  etc., 
recognizee  the  ownership  of  buildings  on  lands 
of  another,  and  buildings  so  situate  are  real 
estate  for  the  purposes  of  assessment,  and 
are  properly  assessed  to  the  owner  thereof; 
such  buildings  being  "lands.'*  Granite  State 
Land  Co.  v.  Town  of  Hampton,  79  Atl.  25, 
29,  76  N.  H.  L 

"Under  the  general  tax  law,  and  by  the 
general  understanding,  the  term  lands,'  when 
used  with  reference  to  assessments  for  pur- 
poses of  taxation,  includes  with  the  land 
above  or  under  water  all  constructions  which 
have  been  erected  upon  or  alfixed  thereto.** 
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In  re  City  of  New  York,  76  N.  B.  18,  19,  183 
N.  Y.  245. 

Where  one  making  an  excayation  In  a  lot 
negligently  left  it  exposed  to  inclement 
weather  for  an  unreasonable  length  of  time 
without  putting  in  foundation  walls,  thereby 
causing  injury  to  a  building  on  an  adjoiu- 
iQg  lot  by  the  caving  in  of  the  ground,  he  is 
liable  to  the  adjoining  owner  for  the  injury 
to  the  building,  though  Bey.  Civ.  Ck)de,  S 
291,  providing  that  each  coterminous  ovmer 
is  entitled  to  the  lateral  support  which  his 
land  received  from  the  adjoining  land,  sub- 
ject to  the  right  of  the  adjoining  owner  to 
make  proper  excavations  on  using  ordinary 
care,  and  taking  reasonable  precautions  to 
sustain  the  land,  and  giving  previous  reason- 
able notice  to  the  other  of  his  intention  to 
make  the  excavations,  and  section  187,  defin- 
ing "land**  as  the  solid  material  of  the  earth, 
whatever  may  be  its  ingredients,  give  only 
the  right  to  damages  for  injuries  to  the  land 
Itself,  and  not  to  buildings  placed  thereon. 
Hannicker  v.  Lepper,  107  N.  W.  202,  203,  20 
S.  D.  371,  6  L.  R.  A.  (N.  S.)  243,  129  Am.  St 
Rep.  938. 

Eaiements   and    iAoorporeal   heredita- 
ments 

The  word  *'land,"  as  used  in  Code  1904,  § 
1105f  (3-6),  authorizing  the  condemnation  of 
lands  or  any  interest  or  estate  therein,  in- 
cludes easements,  and  other  incorporeal  her- 
editaments, and  all  rights  thereto  and  inter- 
est therein,  and  is  synonymous  with  the 
terms  "real  estate*'  and  "real  property." 
Swann  v.  Washington  Southern  R.  Co.,  61  S. 
E.  750,  751,  108  Va.  282  (quoting  2  Bouv.  Law 
Diet.  306). 

In  an  emhient  domain  statute  which  au- 
thorizes certain  classes  of  public  service  cor- 
porations to  condemn  land  for  their  use,  the 
word  "land**  is  comprehensive,  and  includes 
any  interest  in  land,  and  under  it  an  ease- 
ment or  right  of  way  may  be  condemned. 
Pacific  Postal-Telegraph-Cable  Co.  v.  Oregon 
&  C.  R.  Co.,  163  Fed.  967,  969. 

The  term  "lands,**  as  used  in  the  con- 
demnation statute,  embraces  all  rights  and 
easements  growing  thereout  South  Bound 
R.  R.  V.  Burton,  46  S.  E.  340,  842,  67  S.  C. 
515. 

The  word  "land,**  as  used  in  the  Eminent 
Domain  Act,  is  capable  of  Including  ease- 
ments in  its  signification.  McEwan  v.  Penn- 
sylvania, N.  J.  &  N.  Y.  R.  Co.,  60  Atl.  1130, 
1131,  72  N.  J.  Law,  419. 

The  word  "lands**  is  not  coextensive  with 
the  words  "tenements  and  hereditaments,** 
and  does  not  comprehend  locorporeal  heredi- 
taments. In  re  Handley*s  Estate,  57  Atl. 
755,  757,  208  Pa.  388  (citing  2  Jarm.  WUls, 
382). 

Under  Laws  1896,  p.  796,  c.  908,  S  2,  as 
amended  by  Laws  1899,  p.  1589,  c.  712,  pro- 
viding that  the  term  *1and'*  shall  include, 


not  only  the  land  itselt  but  all  buildings  and 
other  articles  and  structures  and  superstruc- 
tures erected  on  or  under  the  same,  where 
a  turnpike  company  did  not  own  the  fee  in 
the  land»  but  owned  a  continulog  easement 
therein  for  the  maintenance  of  the  pike  dur- 
ing the  life  of  the  company's  franchise,  such 
easement,  together  with  the  corporation's 
tangible  property,  consisting  of  bridges,  cul- 
vertSt  ditches,  prepared  roadbeds,  and  struc- 
tures on  the  soil,  were  taxable  to  it  as  land. 
In  re  President,  etc.,  of  Albany  &  B.  Turn- 
pike Road,  87  N.  Y.  Supp.  1104,  1105,  94  App. 
Div.  609. 

4 

Fvaaeliise  of  eorporatton 

Under  Tax  Law,  i  2,  subd.  3,  defining  the 
terms  "land,"  "real  estate,*'  and  "real  prop- 
erty** to  include  land,  underground  railroads, 
including  the  valuation  of  franchises  to  con- 
struct and  operate  the  same,  and  defining  a 
"special  franchise**  to  include  the  value  of 
the  tangible  property  of  a  corx)oration  situat- 
ed in  or  under  or  above  any  street,  a  cor- 
poration owning  special  franchises  to  operate 
an  underground  railroad  under  city  streets 
owns  special  franchises  subject  to  taxation, 
though  only  so  small  a  part  of  the  railroad 
is  constructed  and  in  operation  as  is  insuffi- 
cient to  meet  operating  expenses,  taxes,  and 
interest,  and  the  franchises,  if  possessing  a 
value,  are  taxable,  though  they  are  not  used. 
People  ex  rel.  Hudson  &  M.  R.  Co.  v.  State 
Board  of  Tax  Com'rs,  127  N.  Y.  Supp.  918, 
143  App.  Div.  26. 

Laws  1896,  p.  796,  c.  908,  as  amended  by 
Laws  1899,  p.  1589,  c.  712,  {  2,  subd.  3,  de- 
fines the  terms  "lands>"  "real  property,"  and 
"real  estate"  as  including,  besides  the  tan- 
gible property  enumerated,  the  value  of  all 
franchises,  rights,  authority  or  permission  to 
construct,  maintain,  or  operate  In,  under, 
above,  upon,  or  through  any  streets,  high- 
ways, or  public  places,  mains,  pipes,  etc. 
The  term  "real  property"  for  the  purposes 
of  taxation  seems  to  be  limited  to  such  in- 
tangible rights  or  franchises  as  relate  to 
public  streets  or  highways  and  to  exclude  by 
interference  such  as  relate  to  public  waters. 
People  ex  rel.  Edison  Electric  Illuminating 
Co.  V.  Commissioners  of  Taxes  &  Assess- 
ments, 110  N.  Y.  Supp.  833,  58  Misc.  Rep.  249. 

The  tax  law  (Laws  1881,  c.  293),  defin- 
ing the  terms,  "land,**  "real  estate,"  and 
"real  property"  as  including  "all  surface,  un- 
derground or  elevated  railroads,**  and  the 
value  of  all  franchises  to  construct  or  oper- 
ate railroads,  in,  under,  above  or  through 
streets,  is  not  limited  to  street  surface  rail- 
roads only,  but  includes  long  distance  surface 
steam  railroads,  and  hence  a  franchise  grant- 
ed by  the  state  to  a  steam  surface  railroad 
for  its  road  in,  under,  above,  or  through 
streets  is  property,  and  a  special  franchise, 
and  taxable.    People  ex  rel.  New  York  Cent 

&  H.  R.  R.  Co.  V.  Woodbury,  133  N.  Y.  Supp. 
135,  189,  74  Misc.  Rep.  130,  14S, 
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Growing  crops  of  grain  are  fructus  in- 
dustriales,  and  av.  Code,  ||  18e<188,  defin- 
ing "land"  as  the  solid  material  of  tbe  earth, 
whether  soil,  rock,  or  other  substance,  ex- 
clude growing  grain,  and  only  include  such 
growing  things  as  are  annexed  to  the  earth 
by  roots,  such  as  are  deemed  fructus  natu- 
rales.  BJomson  v.  Rostad  (S.  D.)  137  N.  W. 
667,  570. 

Hifflftwaj,  street*  or  right  of  way 

Rem.  &  Bal.  Code,  |  8739,  authorizes  any 
railroad  corporation  to  enter  upon  any  of  the 
state  school  lands  to  locate  its  road.  Section 
8740  authorizes  every  railroad  corporation  to 
"appropriate"  by  condemnation  any  land  or 
Interest  therein,  and  any  rights  of  way  for 
tunnels  beneath  the  surface,  including  state 
school  lands,  tide  lands,  etc.,  necessary  for  the 
line  of  the  road,  provided  that,  if  the  bed  of 
such  railway  is  upon  a  state  or  county  road, 
the  corporation  shall  be  responsible  for  the 
cost  of  relocating  the  road  appropriated.  Sec- 
tion 8738  permits  any  corporation  to  change 
the  grade  or  location  of  its  ''road  or  canal"  in 
order  to  avoid  dangerous  or  deficient  curves, 
etc  Section  5717,  provides  that  ''when  It 
shall  be  necessary  in  the  location  of  any  road 
herein  mentioned  to  appropriate  any  part  of 
any  public  road,  street  or  alley/'  etc,  the 
county  court  may,  except  within  the  limits  of 
a  municipal  corporation,  agree  with  the  cor- 
poration upon  the  conditions  upon  which  it 
may  be  appropriated,  and,  if  the  parties  can- 
not agree,  the  corporation  may  appropriate 
80  much  thereof  as  may  be  necessary  in  the 
location  of  the  road.  Section  5718  provides 
that  whenever  a  private  corporation  is  au- 
thorized to  appropriate  any  public  highway, 
etc.,  as  mentioned  In  the  last  section,  if  it  be 
within  any  town,  incorporated  or  not,  the 
corporation  shall  locate  its  road  upon  the 
particular  street,  etc,  designated  by  the  local 
authorities ;  but  if  they  refuse  to  make  such 
designation  the  corporation  may  make  such 
appropriation  without  reference  thereto.  Sec- 
tion 5719  provides  that  when  a  public  high- 
way, etc.,  is  taken  by  agreement,  the  corpora- 
tion may  place  tollgates  thereon  with  the 
consent  of  the  local  authorities,  but  shall  not 
when  the  highway  is  appropriated  without 
agreement  Section  8737  authorizes  every 
railroad  corporation  to  construct  its  railway 
across,  along,  or  upon  any  stream,  plank 
load,  turnpike,  etc.,  paying  any  damages  caus- 
ed thereby.  Held,  that  a  railway  company 
could  not  acquire  by  eminent  domain  as 
against  the  public  the  exclusive  right  to  use 
one-half  of  a  street  for  a  double-track  rail- 
way; the  term  "land,"  as  used  in  sections 
8739  and  8740,  not  including  land  already  de- 
voted to  a  public  use,  such  as  a  street  State 
ex  rel.  B.  Schade  Brewing  Co.  v.  Superior 
Ck)urt  of  Spokane  County,  113  Pac.  576^  578, 
G2  Wash.  9d. 


The  word  "lands,"  as  used  in  a  statute 
governing  descent  and  distribution,  which 
provides  that  a  surviving  spouse  shall  be  en- 
titled to  an  estate  for  life  in  the  lands  of  an 
intestate  leaving  issue,  remainder  to  such  is- 
sue, includes  a  mine  open  at  the  time  of  the 
vesting  of  the  life  estate,  and  such  mine  is, 
under  the  statute,  inherited  as  lands  by  the 
life  tenant  Lone  Acre  Oil  Co.  v.  Swayne 
(Tex.)' 78  S.  W.  380,  383. 

The  term  "land,"  as  used  in  statutory 
enactments,  means  and  includes  mines  and 
mining  claims.  Bradford  v.  Morrison,  29 
Sup.  Ct  349,  351,  212  U.  S.  389,  53  L.  Ed. 
564  (quoting  and  adopting  definitions  in  Rev. 
St  Ariz.  pars..  2708,  2948). 

HinerAls 

"Land"  includes  coal  and  minerals  in 
place.  Huss  v.  Jacobs,  59  Atl.  991«  994,  210 
Pa.  145. 

Under  Code,  c.  2,  |  5,  subsec  10,  provid- 
ing that  "land"  includes  lands,  tenements, 
and  hereditaments  and  all  rights  thereto  and 
interest  therein  other  than  a  chattel  inter- 
est therein,  where  on  a  bill  filed  by  a  vendor 
for  a  specific  performance,  it  was  decreed 
that  the  land  be  sold,  and  the  entire  acreage 
was  sold  and  conveyed  without  restriction  or 
reservation,  the  conveyance  carried  title  to 
the  coal  and  minerals  beneath  the  surface  of 
the  land.  Steinman  v.  Vicars,  39  S.  B3.  227, 
229,  99  Va.  595. 

A  bill  may  be  maintained  to  quiet  the  ti- 
tle to  coal  and  other  minerals  under  and  on 
a  tract  of  land;  the  minerals  being  "land" 
within  Code  1896,  §  809,  providing  that  when 
any  person  Is  in  peaceable  possession  of  lands, 
whether  actual  or  constructive,  claiming  to 
own  the  same,  and  his  title  thereto  or  to  any 
part  thereof  is  denied  or  disputed,  he  may 
maintain  a  suit  in  equity  to  settle  the  title 
and  to  dear  up  all  doubts  and  disputes  con- 
cerning it  Gulf  Coal  &  Coke  Co.  v.  Alabama 
Coal  &  Coke  Co.,  40  South.  397,  398,  145  Ala. 
228. 

Petroleum,  oil,  and  natural  gas  are  in- 
dnded  in  the  comprehensive  idea  which  the 
law  attaches  to  the  word  "land"  and  are  a  part 
of  the  soil  in  which  they  are  found.  A  lease 
of  land  for  the  purpose  of  mining  coal  or  ex- 
tracting oil  or  natural  gas  from  the  soil  or 
rock  is  in  effect  a  grant  of  the  corpus  of  the 
land.  Haskell  v.  Sutton,  44  S.  E3.  533,  536, 
53  W.  Va.  206. 

"  'Oil,'  before  its  extraction,  is  a  mineral, 
and  ia  a  part  of  the  'land.' "  Swayne  v.  Lone 
Acre  Oil  Co.,  86  S.  W.  740,  742,  98  Tex.  597, 
69  L.  R.  A.  986,  8  Ann.  Cas.  1117 ;  Isom  v. 
Rex  Crude  Oil  Co.,  82  Pac  317,  318,  147  Cal. 
659. 

Pontoon 

A  pontoon  floating  upon  the  water  of  a 
navigable  stream,  between  high  and  low  wa- 
ter mark,  though  fastened  to  the  shore  by  a 
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cable,  is  not  "land,"  and  an  action  for  an  In- 
jury to  a  person  thereon  by  a  moving  vessel 
Is  within  the  admiralty  jurisdiction.  The 
Mackinaw,  166  Fed.  351,  352. 

PremiieB  synonyiiions 

Premises  as  including  land,  see  Premises. 

The  Liquor  Tax  Law  (Laws  1897,  p.  225, 
c.  312,  i  24,  subd.  1),  prior  to  the  amendment 
made  by  Laws  1905,  p.  145,  c.  104,  made  it 
unlawful  to  traffic  in  liquor  within  one-half 
mile  of  the  building  and  "premises,"  of  any 
state  hospital,  and  the  amendment  added  the 
words  "or  lands"  after  the  word  ''prem- 
ises."  On  a  petition  for  the  cancellation  of 
a  liquor  tax  certificate,  it  was  stipulated  that 
defendant,  prior  to  the  amendment,  had  been 
legally  selling  liquor  at  the  place  in  question. 
Pleld,  that  "lands"  was  synonymous  with 
"premises,"  and  in  view  of  the  stipulation 
there  could  be  no  cancellation  of  the  certifi- 
cate, whether  defendant  was  carrying  on  his 
business  within  one-half  mile  of  lands  owned 
and  used  by  a  state  hospital  and  contiguous 
to  It,  or  within  one-half  mile  of  the  buildings, 
or  not  The  terms  "premises"  and  "lands" 
are  synonymous,  and,  If  there  is  any  distinc- 
tion between  the  words,  it  is  that  the  word 
"premises"  Is  more  inclusive.  According  to 
Bouv.  Law  Diet  and  Worcest.  Diet  the  word 
"premises"  is  defined  as  "lands  and  tene- 
ments." According  to  Cent  Diet,  It  is  de- 
fined as  "lands  and  houses  or  tenements." 
According  to  Stand.  Diet.,  it  is  defined  as 
"land  or  lands;  land  with  Its  appurtenances." 
In  re  Cullinan,  99  N.  Y.  Supp.  374,  375,  113 
App.  Div.  485. 

Am  propertj 

See  Private  Property;  Property. 

Proeeeds  of  sale 

Act  of  Separation  from  Massachusetts 
(Rev.  St  1883,  p.  1005)  §  1,  par.  7,  exempt- 
ing from  taxation  "lands"  theretofore  grant- 
ed to  any  religious  society,  etc.,  while  the 
same  continue  to  be  owned  by  such  socdety, 
does  not  exempt  a  fund  created  from  the  pro- 
ceeds of  a  sale  of  such  lands.  Inhabitants  of 
Gorham  v.  Trustees  of  Ministerial  Fund  In 
First  Parish  in  Gorham  in  Cumberland  Coun- 
ty, 82  Atl.  290,  292,  109  Me.  22. 

Real  estate  and  real  property  synony- 
mons 

The  word  "land,"  as  used  in  Code  1904, 
§  1105  (3-6),  authorizing  the  condemnation  of 
lands  or  any  In  trust  or  estate  therein,  is 
synonymous  with  "real  estate"  and  "real 
property."  Swan  v.  Washington  Southern  R. 
Co.,  61  S.  R.  750,  751,  108  Va.  282. 

Am  security 
See  Security. 

Submerged  land 

The  word  "lands"  Includes  the  beds  of 
nonuavfgable  lakes  and  streams,  and  lands 
are  none  the  less  land  for  being  covered  with 
water.  State  v.  Jones»  122  N.  W.  241,  243, 
143  Iowa,  398. 


"Land"  covered  by  water  within  the  pub- 
lic domain  of  the  United  States  is  as  much 
a  part  thereof  as  the  dry  land.  Kean  v.  Cal- 
umet Canal  &  Improvement  Co.,  23  Sup.  Ct. 
651,  659,  190  U.  S.  452,  47  L.  Ed.  1134. 

The  owner  of  the  bank  of  a  navigable 
stream  owns  to  the  center  of  the  stream,  un- 
less the  ownership  of  the  bank  and  the  bed 
of  the  stream  has  been  separated,  subject 
only  to  governmental  and  public  rights ;  and 
the  bed  of  a  navigable  stream  is  "land." 
Green  Bay  &  Mississippi  Canal  Co.  v.  Telu- 
lah  Paper  Co.,  122  N.  W.  1062, 1065, 140  Wis. 
417. 

Timlter 

The  word  "lands,"  in  Const  1890,  f  211, 
prohibiting  the  sale  of  school  lands,  Includes 
the  soil  only,  and  not  timber  growing  there- 
on ;  and  hence  Code  1906,  f  4702,  is  not  un- 
constitutional because  it  authorizes  a  sale  of 
such  timber.  L.  N.  Dantzler  Lumber  Co.  T. 
State,  53  South.  1,  2,  97  Miss.  355. 

Town  lots  or  Uooks 

Where  a  party  contracts  for  the  pur- 
chase of  a  threshing  outfit,  unless  he  shall  go 
to  Oklahoma  and  buy  land,  the  word  "land" 
is  broad  enough  to  Include  a  piece  of  real 
property  described  as  a  block  in  a  town  site. 
J.  I.  Case  Threshing  Mach.  Co.  ▼.  Micklcy,  83 
Pac.  970,  72  Kan.  372. 

Trees 

At  common  law,  "land**  embraces,  not 
only  the  soil,  but  its  natural  products,  such 
as  trees,  growing  upon  and  affixed  to  it  L. 
N.  Dantzler  Lumber  Co.  v.  State,  53  Sbuth. 
1,  2,  97  Miss.  355. 

Trees  standing  on  land  are  a  part  of  the 
"land,"  the  title  to  which  can  be  passed  by 
a  statutory  deed.  Morgan  v.  Pott,  101  S.  W. 
717,  719,  124  Mo.  App.  37L 

Water  and  water  power 

"Land"  Includes  the  water  upon  it,  and, 
when  the  fee  to  land  Is  acquired  by  condem- 
nation, everything  which  Is  comprehended  In 
the  term  "land,"  including  water,  vests  in  the 
expropriator.  Philadelphia  Trust,  Safe  De- 
posit &  Ins.  Co.  V.  Borough  of  Merchant- 
viUe,  69  Atl.  729,  730,  74  N.  J.  Eq.  330. 

Under  Gen.  St  1902,  {  2321,  which  pro- 
vides for  the  taxation  of  land  owned  or  tak- 
en by  a  municipal  corporation  for  the  crea- 
tion or  furnishing  of  a  supply  of  water,  if 
the  inhabitants  of  the  town  in  which  it  is 
situated  do  not  have  the  use  and  do  actually 
use  such  water  supply  on  the  same  terms  as 
the  inhabitants  of  the  municipal  corpora- 
tion, in  which  case  the  property  shall  be  ex- 
empt, a  dam  located  on  such  land  is  not  an 
item  subject  to  taxation  separate  from  the 
land,  and  should  have  been  Included  in  an 
item  of  the  assessment  denominated  "land 
used  in  connection  with  reservoir."  City  of 
Norwalk  v.  Town  of  New  Canaan,  81  AtL 
1027,  1029,  86  Conn.  lid. 


LAND 


LAND  TO  LAND 


The  Flowage  Act  (Laws  1868,  c.  20,  |  1; 
Pub.  St  1901,  c.  142,  I  12)  provides  that  any 
corporation  authorized  by  charter  may  erect 
and  maintain  on  its  land  a  water  mill  or  dam 
to  back  the  flowage  of  water  for  the  develop- 
ment of  power  and  section  13  provides  that  if 
land  is  overflowed  or  otherwise  injured  by 
tJie  use  of  such  dam,  and  such  injury  is  not 
within  30  days  after  due  notice  satisfactorily 
adjusted,  petition  may  be  brought  to  the  su- 
perior court  to  have  the  damage  assessed. 
Held,  upon  petition  to  assess  damages  for 
the  flowing  out  or  taking  of  the  head  or  falls 
of  a  stream  located  upon  petitioner's  land, 
which  had  been  neither  utilized  nor  developed, 
that  the  term  "land"  in  the  act  was  not  used 
in  a  narrow  or  restricted  sense  to  apply  only 
to  land  as  distinguished  from  water,  but  to 
land  with  all  the  incidents  of  full  ownership ; 
that  the  damage  or  *'iujury"  intended  by  the 
act  was  such  as  resulted  from  depriving  the 
landowner  of  the  ability  to  use  his  land  to 
the  best  advantage  in  view  of  its  location 
and  natural  adaptability;  and  that  a  limi- 
tation of  the  use  of  undeveloped  water  pow- 
er was  an  injury  to  land,  for  which  compen- 
sation must  be  made.  Swain  v.  Pemigewas- 
set  Power  Ck>.,  85  Ati.  288,  289,  76  K  H.  498. 

LAHB  ACTUALLY  USED 

See  Actually  Used. 

LAin>  CERTIFICATE 

As  chattel,  see  Chattel* 
Aa  personal  property,  see  Personal  Prop- 
erty. 

A  "land  certificate*'  is  the  obligation  of 
the  government  entitling  the  owner  to  secure 
the  designated  quantity  of  land  by  following 
the  requirements  of  the  law.  Waterman  v. 
Charlton,  120  S.  W.  171,  172,  102  Tex.  510. 

LAHB  DAMAGES 

Gomi)ensation  for  land  taken  under  the 
power  of  eminent  domain,  and  for  the  build- 
ings on  it,  is  technically  "land  damages." 
The  building  is  technically  not  only  a  part  of 
the  land,  but  is  technically  land ;  and  an  ac- 
tion for  compensation  for  land  taken  under 
the  power  of  eminent  domain,  and  buildings 
which  are  upon  that  land,  is  as  matter  of 
technical  law  and  ordinary  parlance,  spoken 
of  as  an  action  for  "land  damages."  In  an 
award  of  special  commissioners  to  assess 
damages  for  land  taken  to  widen  a  street 
mider  a  railroad's  track  directing  that  the 
town  should  pay  the  entire  expense  of  land 
damage  occasioned  by  the  taking  of  land  and 
property,  the  term  "land  damages"  was  not 
limited  to  the  value  of  the  land  taken  apart 
from  the  erection  thereon,  and  hence,  where 
the  land  taken  supported  one  of  the  abut- 
ments of  the  railroad  bridge,  the  railroad  was 
entitled  to  damages  for  the  taking  of  the 
abutment  aa  well  aa  the  land.  New  York, 
N.  H.  A  H.  R.  Co.  V.  Blackstone^  69  N.  E. 
315,  316^  184  Mass.  48L 


LAND  FOB  HOLDING  WATER 

The  words  "land  for  holding  such  wa- 
ter,"  in  St  1883,  p.  469,  c.  177,  creating  a 
water  company  to  supply  the  Inhabitants  of 
a  town  with  water,  and  authorizing  the  com- 
pany  to  take  and  hold  water  of  designated 
streams  and  all  lands  "necessary  for  hold- 
ing and  preserving  such  water,"  mean  land 
for  a  reservoir.  Dorr  v.  Inhabitants  of  Shar- 
on, 84  N.  E.  446,  449,  198  Mass.  240. 

LAND  JOBBER 

A  man  who  occasionally  buys  and  sells 
land  cannot  be  said  to  be  a  land  Jobber  or 
a  dealer  In  lands;  but,  if  a  man  makes  a 
particular  business  of  buying  and  selling 
land  to  obtain  profit,  he  is  properly  designat- 
ed as  a  "land  Jobber"  or  dealer  in  land. 
Vanderbllt  University  v.  Cheney,  94  S.  W.  90, 
92,  116  Tenn.  259. 

LAND  SUITABLE  FOB  CULTIVATION 

See  Suitable  for  Cultivation^ 

LAND,      TIBCBEB,      AND      TIXBEB 
BIGHTS 

The  term  "land,  timber  and  timber 
rights,"  as  used  in  a  lease  of  a  railroad,  etc., 
specifying  that  plaintiff  demised,  let,  etc,  to 
defendant  for  91  years,  all  land,  timber,  and 
timber  rights,  etc.,  included  all  the  standing 
timber. .  Atlantic  A  N.  C.  R.  Oo.  v.  Atlantic  A 
N.  C.  R.  Co.,  61  S.  B.  185,  190,  147  N.  C. 
368,  23  L.  R.  A.  (N.  S.)  223,  126  Am.  St  Rep. 
550,  15  Ann.  Cas.  368. 

LAND  TITLED 

Const  art  14,  |  2,  provides  that  all  goi- 
eral  land  certificates  shall  be  located,  sur- 
veyed, or  patented  only  on  vacant  and  un- 
appropriated public  domain,  and  not  on  any 
"land  titled"  or  equitably  owned  under  color 
of  title  from  the  sovereignty  of  the  state, 
evidence  of  the  appropriation  of  which  is  on 
the  county  record  or  in  the  general  land 
office,  or  when  the  appropriation  is  evidenced 
by  the  occupation  of  the  owner  or  of  some 
person  holding  for  him.  Held,  that  where  it 
was  not  claimed  that  certificates  by  which 
land  was  surveyed  under  a  railroad  grant 
were  improperly  issued,  and  the  descriptions 
in  the  patents  in  express  terms  covered  the 
land  described  in  a  subsequent  patent  to  K., 
it  being  necessary  to  resort  to  evidence  ali- 
unde to  show  that  the  railroad  patents  did 
not  convey  the  state's  title  to  the  land  in 
controversy.  It  was  **land  titled,"  within  such 
constitutional  provision.  McLennan  v.  Fish- 
er (Tex.)  130  S.  W.  598,  699. 

LAND  TO  LAND 

Fishing  for  menhaden  with  purse  or 
drag  seines,  in  a  bay  on  our  coast  not  having 
an  entrance  over  three  nautical  miles  in 
width  between  headlands  on  the  main,  or 
between  the  mainland  and  an  island,  or  be- 
tween islands,  is  prohibited  by  chapter  261, 
Pub.  Laws  1885,  defining  the  width  of  such 
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entrance,  or  any  part  thereof,  to  Bndi  pro- 
hibited waters,  measured  from  "land  to 
land.**  MeClain  y.  TiUson,  19  Aa  457,  458, 
82Me.28L 

LAMB  VALUABLE  FOR  MINERALS 

"Lands  yalnable  for  minerals"  in  the 
law  means  all  lands  chiefly  valuable  for  any 
of  the  mineral  deposits  treated  in  the  legis- 
lation relating  to  mining  claims,  rather  than 
lands  chiefly  valuable  for  agricultural  pur- 
poses. Webb  V.  American  Asphaltum  Min. 
Co.,  157  Fed.  203,  205,  84  O.  C.  A.  651. 

Under  Rev.  St  U.  8.  !!  2318,  2310,  re- 
serving from  sale  lands  valuable  for  miner- 
als, and  opening  for  exploration  and  pur- 
chase all  valuable  mineral  deposits  in  the 
lands  of  the  United  States,  to  render  lands 
valuable  for  minerals  there  must  be  miner- 
als in  such  quantities  as  to  justify  effort  to 
extract  them;  but  -it  is  not  necessary  that 
minerals  of  suflacient  amount  to  allow  im- 
mediate profitable  working  be  shown  to  ex- 
ist, but  it  is  enough  if  the  vein  or  deposit  has 
a  present  or  prospective  commercial  value. 
Madison  v.  Octave  Oil  Co.,  00  Pac.  176»  178, 
154  CaL  768. 

LAHBED 

Plaintiff,  cotton  company,  delivered  cot- 
ton to  a  compress  company  and  subsequently 
delivered  the  warehouse  receipts  of  tliat  com- 
pany to  a  railway  company  and  received  in 
exchange  bills  of  lading.  The  cotton  com- 
pany 8hii^)ed  the  cotton  over  the  railway  line 
to  a  purchaser  under  a  contract  requiring 
that  the  cotton  should  be  delivered  in  good 
condition  to  the  purchaser's  mills  "landed/* 
and  drafts  for  the  purchase  price  with  bills 
of  lading  attached  were  drawn  by  the  cotton 
company  on  the  purchaser  and  honored  be- 
fore the  cotton  was  delivered  at  its  destina- 
tiou.  Held,  that  "landed"  meant  that  the 
cotton  company  was  responsible  for  the  eH' 
tire  shipment  of  cotton  and  for  damages  to 
it  until  delivered  at  the  point  of  destination, 
and  therefore  the  right  of  recovery  for  dam- 
ages to  the  cotton  resulting  from  exposure 
to  the  weather  while  in  the  possession  of  the 
compress  company  was  in  the  cotton  company, 
although  it  had  not  been  called  on  to  repay 
any  of  the  purchase  price.  Southern  Ry.  Co. 
V.  Jones  Cotton  Co.,  52  South.  800,  000,  167 
Ala.  575. 

LAKDED  PROPERTY 

In  an  act  annexing  certain  territory  to 
a  city,  providing  that  the  rates  of  taxation 
on  all  "landed  property*'  so  annexed  shall 
not  exceed  a  certain  rate,  the  phrase  "landed 
property,"  as  used  in  the  act,  meant  rural, 
unimproved  land,  as  distinguished  from  real 
estate  compactly  built  on,  as  in  a  city. 
Mayor,  etc.,  of  City  of  Baltimore  v.  Rosen- 
thal, 62  Atl.  570,  581,  102  Md.  208  (citing 
Sindall  v.  City  of  Baltimore,  40  Ati.  647,  03 
Md.  533). 


The  term  "landed  property**  is  defined 
by  Acts  1002,  p.  100,  c.  130,  as  '*real  estate, 
whether  in  fee  simple  or  leasehold,  and 
whether  improved  or  unimproved."  Joesting 
V.  Mayor,  etc.,  of  Baltimore,  55  AtL  456,  457, 
07  Md.  580. 

Annexation  Act,  |  10  (Acts  1888,  p.  127, 
c.  08),  declared  that  until  1000  the  rate  of 
taxation  on  all  "landed  property"  in  certain 
territory  annexed  to  Baltimore  should  not 
exceed  the  rate  for  Baltimore  county,  and 
that  after  1000  the  county  rate  should  not  be 
Increased  for  dty  purposes  on  "landed  prop- 
erty" within  the  territory  until  avenues, 
streets,  or  alleys  shall  have  been  opened  or 
constructed  through  the  same,  nor  until  there 
shall  be  on  every  block  of  ground  so  to  be 
formed  six  dwellings  or  storehouses  ready 
for  occupation.  Acts  1002,  p.  100,  c.  130,  f 
4a,  defined  "landed  property*'  to  mean  real 
estate,  whether  improved  or  unimproved 
and  until  avenues,  streets,  or  alleys  shall 
have  been  opened,  constructed,  and  improved, 
shall  be  construed  to  mean  until  avenues, 
streets,  or  alleys  shall  have  been  opened, 
graded,  curbed,  and  otherwise  improved  to 
full  width  by  some  substantial  materiaL 
Held,  that  property  within  the  territory  an- 
nexed to  the  city  by  the  act  of  1888  situated 
in  a  block  bounded  by  improved  streets, 
though  not  containing  six  dwellings  or  store- 
houses, was  not  "landed  property"  within 
such  act  Hiss  v.  City  of  Baltimore,  64  AtL 
52,  103  Md.  620. 

Acts  1888,  p.  127,  c.  08,  f  10,  relating  to 
the  annexation  of  a  certain  tract  to  Balti- 
more, provided  that  until  1000  the  tax  rate 
upon  all  "landed  property"  and  taxable  per- 
sonal property  in  the  tract  should  not  exceed 
the  rate  of  Baltimore  county  for  1887,  and 
that  after  1000  the  rate  should  be  the  same  as 
for  the  rest  of  the  city  of  Baltimore,  provided 
that  the  increased  rate  should  not  take  effect 
until  avenues,  streets,  or  alleys  should  be 
opened  through  the  property,  and  at  least  six 
dwellings  or  storehouses  be  ready  for  occupa- 
tion upon  each  block  of  ground  so  to  be 
formed.  Acts  1002»  p.  100,  c.  130,  provided 
that  the  term  "landed  property"  in  the  act 
of  1888  should  mean  real  estate  whether  in 
fee  simple  or  leas^old;  that  the  provision 
as  to  the  (H>ening  of  avenues,  etc,  should 
mean  avenues,  etc.,  opened,  graded,  curbed, 
and  otherwise  improved  from  curb  to  curb 
by  pavement  or  other  substantial  material, 
and  that  the  term  "block  of  ground"  should 
mean  an  area  not  exceeding  200,000  superfi- 
cial square  feet  bounded  on  all  sides  by  in- 
tersecting avenues,  streets,  or  alleys,  graded, 
curbed  and  otherwise  improved  from  curb  to 
curb,  by  pavement  or  other  substantial  ma- 
terial. A  triangular  block,  being  part  of  the 
tract  annexed  by  the  act  of  1888,  contained 
1,000,000  superficial  square  feet,  bounded  on 
one  side  by  3034  feet  of  a  road,  part  of  which 
was  curbed  and  macadamised,  the  rest  cov- 
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ered  with  an  inch  of  stone,  but  uncurbed. 
On  another  aide  was  a  common  road  not 
graded,  curbed,  or  paved,  and  on  the  third 
side  was  a  private  toll  road,  curbed  and 
paved  in  the  middle.  There  were  about  47 
dwellings  and  storehouses  on  the  block. 
Held,  that  a  leasehold  interest  in  the  block 
was  taxable  under  the  county,  and  not  the 
city,  tax  rate.  City  of  Baltimore  t.  Schafer, 
eS  AU.  188,  140, 107  Md.  38. 

Acts  1888,  p.  127,  c.  98,  §  10,  provides 
after  the  year  1900  the  Baltimore  county  rate 
of  taxation  at  the  time  of  the  passage  of  the 
act  shall  not  be  increased  for  city  purposes 
on  any  landed  property  within  the  annex 
until  avenues,  streets,  or  alleys  shall  have 
been  opened  or  constructed  through  the  same, 
nor  until  there  shall  be  on  every  block  of 
ground  so  to  be  formed  at  least  six  dwellings 
or  warehouses  ready  for  occupation.  Acts 
1902,  p.  199,  c.  120,  defines  'landed  property" 
to  mean  real  estate,  whether  in  fee  simple  or 
leasehold,  and  whether  improved  or  unim- 
proved. Held,  that  a  wholly  unimproved  lot 
bound  by  a  street  or  alley  on  two  of  its  four 
sides  and  contiguous  to  a  28-acre  tract  of 
land  with  no  visible  boundary  separating  it 
from  such  tract  was  "landed  property"  with- 
in the  meaning  of  the  acts,  and  hence  not 
subject  to  the  Baltimore  city  rate  of  taxation 
until  it  had  reached  the  standard  of  devel- 
opment required  by  the  act  to  make  it  urban 
property.  City  of  Baltimore  v.  Gail,  68  Atl. 
282,  285,  106  Md.  684. 

IJiin>HOU>EB. 

Acts  1903,  p.  255,  c.  146,  relating  to  im- 
provement of  gravel  and  macadamized  roads, 
contemplates  as  resident  '^landholders"  of 
the  county,  whose  lands  abut  upon  the  pro- 
posed improvements,  who  are  entitled  to  sign 
a  petition  for  the  improvements,  only  the 
holders  of  a  title  in  fee,  and  not  mere  life 
tenants.  Kemp  v.  Goodnight,  80  N.  E.  3^60, 
162,  168  Ind.  174. 

UOfDIKG 

See  Public  Landing. 

According  to  the  accepted  meaning,  the 
act  of  "landing"  is  setting  on  shore,  or  com- 
ing on  shore.  Taylor  v.  United  States,  152 
Fed.  1, 10, 81  C.  C.  A.  197  (dlssenang  opinion). 

"Landing  from  such  vessel"  takes  place 
and  is  complete  the  moment  the  vessel  is  left 
and  the  shore  reached  within  Immigration 
Act  March  3, 1903,  e.  1012,  f  18,  32  Stat  1213, 
1217,  making  it  the  duty  of  any  ofBcer  in 
charge  of  any  vessel  bringing  an  alien  to  the 
United  States  to  adopt  precautions  to  prevent 
the  landing  from  such  vessel  of  such  alien 
at  any  time  or  place  other  than  that  desig- 
nated by  the  immigration  officers.  Taylor  v. 
United  States,  28  Sup.  Ct.  53,  54,  207  U.  S. 
120,  52  L.  Ed.  130. 

The  transfer  of  a  Chinese  person  from 
the  vessel  in  which  he  was  brought  to  the 


United  States  to  a  detention  shed  maintained 
by  the  owners  of  the  vessel  on  their  dock, 
where  he  was  detained  under  guard  pending 
determination  of  his  right  to  enter  the  Unit- 
ed States,  did  not  constitute  a  "landing"  of 
such  person  within  Act  Cong.  May  6,  1882, 
c.  126,  §  2,  22  Stat.  59,  aS  amended  by  Act 
July  5,  1884,  c.  220,  23  Stat.  115,  prohibiting 
the  master  of  any  vessel  from  knowingly 
landing  or  permitting  to  be  landed  any  Chi- 
nese laborer,  etc.  United  States  v.  Seabury, 
133  Fed.  983,  985. 

Act  March  3,  1903,  c.  1012,  ^  18,  32  Stat 
1217,  declares  that  it  shall  be  the  duty  of  the 
owners,  officers,  and  agents  of  any  vessel 
bringing  an  alien  to  the  United  States  to 
adopt  due  precautions  to  prevent  the  "land- 
ing" of  any  such  alien  "from  such  vessel"  at 
any  time  or  place  other  than  that  designated 
by  the  immigration  officers,  and  any  such 
owner,  etc.,  who  shall  land  or  permit  to  land 
any  aUen  at  any  other  place  shall  be  guilty 
of  a  misdemeanor.  Held,  that  the  words 
"landing  from  vessel"  as  so  used  mean  "to 
go  ashore,"  the  landing  being  c-omplete  the 
moment  the  vessel  is  left  and  the  shore  is 
reached.  Niven  v.  United  States,  169  Fed. 
782,  785,  95  C.  0.  A.  248. 

The  word  "landing"  in  Hurd's  Rev.  St 
1908,  c.  93,  S  28,  par.  **b,"  providing  that 
there  must  be  maintained  at  the  "landing" 
at  which  miners  take  or  leave  the  cage  suffi- 
cient light  to  show  the  "landing"  and  sur- 
rounding objects,  when  considered  in  con- 
nection with  section  16,  par.  "e,"  requiring 
the  mine  superintendent  to  see  that  sufficient 
lights  are  maintained  at  the  top  and  bottom 
landings  when  the  men  are  hoisted  and  low- 
ered, and  section  2,  par.  "b,"  providing  that 
at  the  bottom  of  every  shaft  and  at  every 
caging  place  therein  a  sufficient  passageway 
must  be  cut  around  the  landing  place,  is 
broad  enough  to  cover  the  place  at  the  bot- 
tom or  at  the  top  of  the  shaft  where  miners 
enter  or  leave  the  cage  and  the  mine  operator 
must  keep  each  of  those  places  lighted.  Rob- 
ertson V.  Donk  Bros.  Coal  &  Coke  Co.,  '87 
N.  B.  373,  874,  238  lU.  344. 

As  wharf  or  plaee  for  loading  and  nn- 
loading 

"A  landing'  is  a  space  adjacent  to  a 
navigable  water  where  vessels  may  approach 
and  land  to  unload  and  receive  passengers 
and  freight,  and  where  articles  of  freight 
may  be  left  for  loading  on  the  vessel,  or 
after  they  have  been  unloaded  until  they  can 
be  taken  away."  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  People  ex  rel.  Dailey,  78  N.  E.  790,  793, 
222  111.  427  (quoting  and  adopting  definition 
in  Famham,  Water  &  Water  Rights,  {  145a). 

I.ANDIKO  PLACE 

Land  abutting  upon  water,  from  which 
water  shipments  can  be  made,  and  leased  for 
that  purpose,  with  privileges  of  piling  lum- 
ber, is  a  landing  place,  within  Rev.  St  a  9, 
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S  IS,  sabsec.  1,  anthoiizing  taxation  of  per- 
sonalty employed  in  trade  where  the  owner 
occupies  a  landing  place.  Inhabitants  of 
Georgetown  ▼.  William  E.  Hanscome  ft  Go., 
79  Aa  879,  380,  108  Me.  IdL 

« 

Key.  St.  c  9,  I  12,  provides  that  all  per- 
sonal property  within  or  without  the  state 
shall  be  assessed  to  the  owner  in  the  town 
where  he  is  an  inhabitant  on  the  1st  day  of 
each  April.  Section  22  provides  that  part- 
ners in  business  whether  residing  in  the 
same  or  different  towns,  may  be  Jointly 
taxed  under  their  partnership  name  in  the 
town  where  their  business  is  carried  on  for 
all  personal  property  enumerated  in  section 
13,  par.  1,  employed  in  such  business,  except 
that,  if  any  portion  of  such  property  la 
placed  or  situated  in  a  town  other  than 
where  their  place  of  business  is  under  speci- 
fied circumstances,  they  shall  be  taxed  there- 
for in  such  other  town.  Section  13,  par.  1, 
provides  that  all  personal  property  employed 
in  trade  shall  be  taxed  in  the  town  where  so 
employed  on  the  1st  day  of  each  April,  pro- 
vided that  the  owner,  his  servant,  subcon- 
tractor, or  agent  so  employing  it  occupies 
any  "landing  place,"  etc.,  therein  for  the  pur- 
pose of  such  employment.  Held  that,  to  sus- 
tain an  assessment  of  taxes  on  lumber  be- 
longing to  a  firm  in  a  certain  town,  it  must  ap- 
pear that  the  firm  were  at  the  time  of  the  as- 
sessment carrying  on  business  in  the  town, 
and  that  the  property  assessed  was  employed 
in  that  business,  or  if  their  place  of  business 
was  in  another  town  that  the  property  so  em- 
ployed was  placed  or  situated  in  the  town 
where  sought  to  be  assessed  and  the  proper- 
ty must  be  employed  in  trade,  etc.,  and,  if 
their  place  of  business  is  in  another  town 
than  that  in  which  the  property  is  deposited, 
it  must  appear  that  the  firm  or  their  serv- 
ants or  agents  so  employing  the  property  oc^ 
cupied  for  purposes  of  the  employment  a 
"landing  place,"  etc,  in  the  town  where  the 
assessment  is  sought  to  be  made,  and  where 
members  of  a  firm  resided  in  other  towns 
and  cut  logs  in  other  towns,  which  were 
hauled  to  a  town  where  they  were  sought  to 
be  assessed  for  taxation,  there  sawed  by  a 
portable  sawmill,  and  '^stuck  up"  to  season 
in  a  field  within  the  town  with  the  intent  to 
leave  It  there  until  sold,  when  it  was  to  be 
hauled  to  a  railroad  siding,  half  a  mile 
distant  also  in  the  town,  for  shipment,  and 
all  the  work  done  on  the  lot  was  done  under 
contract  of  another  person,  the  firm,  how- 
ever, supervising  the  work  so  far  as  to  de- 
termine the  size  and  shape  of  the  manufac- 
tured product,  the  firm  having  no  office  any- 
where, their  books  being  kept  in  another 
town  at  a  dwelling  house  from  where  the 
corresiKiudence  of  the  firm  was  carried  on 
and  prospective  purchasers  taken  by  the  firm 
to  the  sticking  grounds  to  examine  the  lum- 
ber, the  business  of  the  firm  was  being  car- 
ried on  in  another  town,  and  the  lumber  was ' 


not  subject  to  taxation  in  the  town  where 
deposited,  since  the  field  where  the  lumber 
was  ''stuck  up"  was  not  a  "landing  place" 
within  the  statute,  the  term  ''landing"  first 
incorporated  into  the  statute  in  Laws  1808,  c 
63,  then  meaning  a  place  on  a  river  or  otlier 
navigable  water  for  landing  and  unlandlns 
goods,  or  for  taking  on  or  letting  off  passen- 
gers or  a  place  where  any  kind  of  craft 
lands  or  for  storing  logs  for  winter.  Mc- 
Cann  v.  Inhabitants  of  Town  of  Minot,  78 
AU.  405,  467, 107  Me.  393. 

LAKDLOBD 

A  man  to  be  a  "landlord"  must  sustain 
some  relation  to  the  land,  such  as  owner,  or 
quasi  owner,  and,  while  a  landlord  may  as- 
sign the  rent,  the  assignee  is  not  a  "landlord** 
within  the  meaning  of  the  statute  giving  a 
landlord's  lien.  State  v.  Elmore,  46  S.  S2. 
939,  941,  68  S.  C.  140. 

"A  'landlord'  is  a  person  whose  lands 
are  occupied."  Hence,  when  a  petitioner 
said  he  was  a  landlord,  he,  in  effect,  said  he 
was  the  person  whose  lands  were  occupied. 
Loft  V.  Kaziz,  84  N.  Y.  Supp.  228,  230. 

Under  General  Milwaukee  Ordinance,  c 
20, 1 36,  inhibiting  all  persons  from  leasing  or 
letting  either  as  landlord  or  agent,  any 
room,  house,  or  other  premises  to  be  used  for 
the  purpose  of  prostitution  or  lewdness,  the 
term  "landlord"  is  not  restricted  in  its  mean- 
ing to  the  owner  of  an  estate  in  lands,  but 
refers  to  lessees  who  let  particular  rooms. 
City  of  MUwaukee  v.  Beatty,  135  N.  W.  873, 
874,  149  Wis.  349. 

Under  a  statute  enacted  in  the  reign  of 
George  II,  a  landlord  was  permitted  to  ap- 
pear and  defend  in  ejectment,  and  the  word 
"landlord**  was  interpreted  to  Include  all 
persons  claiming  title  consistent  with  the 
persons  sued  as  tenants  in  possession.  Bow- 
er V.  Cohen,  54  S.  E.  918,  919,  126  Ga.  35. 

Premises  were  leased  fpr  one  year,  and 
before  the  expiration  of  that  term  the  land- 
lord leased  to  another  the  premises  for  a 
term  to  begin  at  the  expiration  of  the  first 
term.  The  first  tenant  held  over,  and  the 
landlord  brought  summary  proceedings  to 
dispossess  him.  Section  2231,  Code  Civ.  Proc. 
provides  that  a  tenant  holding  over  at  the 
expiration  of  his  lease  may  be  removed  and 
section  2235  provides  that  the  application 
may  be  made  by  the  "landlord  or  lessor.". 
Held  that  the  lessor  of  both  tenants  was  the 
"landlord  or  lessor"  within  the  statute,  and 
could  maintain  an  action  ta  dispossess  the 
first  tenant,  if  there  had  been  no  election  by 
the  landlord  to  continue  the  lease.  Eells  v. 
Morse,  127  N.  X.  Supp.  438,  440,  142  App. 
Div.  592. 

A  petition  in  summary  proceedings  for 
the  possession  of  land,  alleging  that  the  peti- 
tioner is  the  lessee  and  "landlord"  thereof, 
is  not  a  sufficient  compliance  with  Code  Civ. 
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Proc.  I  2235,  requiring  the  petition  to  state 
the  Interest  of  the  petitioner  in  the  premises. 
The  statement  that  the  petitioner  was  the 
"lessee"  and  'landlord"  is  the  assertion  mere- 
ly of  an  interest  and  not  a  description  of 
8ii<*h  interest  Ferber  ▼.  Apfel,  99  N.  Y. 
Snpp.  216,  216,  118  App.  DIy.  720  (citing 
Kazls  V.  Loft,  80  N.  Y.  Supp.  1016,  81  App. 
DlT.  636;  Loft  ▼.  Kazlz,  84  N.  Y.  Supp.  228; 
Engel-Heller  Ck>.  ▼.  Henry  Ellas  Brewing  Co., 
75  N.  Y.  Supp.  1080,  87  Misc.  Rep.  480;  Pot- 
ter y.  New  York  Baptist  Mission  Soc,  62 
N.  Y.  Supp.  294,  23  Misc.  Rep.  671 ;  Ross  y. 
Same,  62  N.  Y.  Supp.  303,  23  Misc.  Rep.  683; 
Cram  y.  Dietrich,  78  N.  Y.  Supp.  948,  38 
Misc.  Rep.  790. 

Owner  not  eqniyalent 

A  description  of  the  petitioner  as  the 
"landlord  of  the  premises  hereinafter  de- 
scribed" is  insufficient  to  confer  Jurisdiction 
of  summary  proceedings,  for  that  does  not 
state  that  he  Is  the  owner,  but  merely  alleg- 
es the  relation  of  the  parties  without  stating 
petitioner's  Interest  in  the  premises.  Under- 
hill  y.  Cohen,  114  N.  Y.  Supp.  U5,  117,  61 
Misc.  Rep.  627. 

LANBIiOBD  AHD  CROPPER 

A  yerbal  contract  between  a  cropper,  who 
owed  a  large  supply  account  for  which  his 
landlord  was  security  and  also  owed  his 
landlord  for  eupplies,  and  his  landlord, 
whereby  It  was  agreed  that,  If  the  cropper 
should  desire  to  work  elsewhere  the  follow- 
ing year,  he  should  settle  up  his  supply  ac- 
count and  notify  the  landlord  before  a  time 
fixed,  so  that  he  might  haye  time  to  get  some 
one  else,  and  that,  if  the  cropper  did  not  set- 
tle, up  and  notify  the  landlord  before  the 
time  fixed,  then  he  was  to  be  a  cropper  for 
the  landlord  for  the  following  year,  does  not 
create  the  relation  of  landlord  and  cropper 
within  Act  Dec.  17,  1901  (Acts  1901,  p.  63), 
as  amended  by  Act  Aug.  7,  1903  (Acts  19a3. 
p.  91),  proylding  that,  where  the  relation  of 
landlord  and  cropper  has  been  created,  it 
shall  be  unlawful  for  any  person  during  the 
contract  to  employ  the  cropper  or  to  disturb 
in  any  way  such  relation;  that  act  contem- 
plating a  complete  contract  and  not  a  con- 
tract whereby  the  relation  will  be  created  in 
the  future  on  the  happening  or  nonhappening 
of  a  glyen  contingency,  dependent  on  the  will 
of  one  of  the  parties.  Polk  y.  Thomason,  61 
S.  E.  123,  124,  130  Ga.  642. 

LAKDIiOBD  AND  TEHAHT 

The  relation  of  "landlord  and  tenant"  la 
that  which  subsists  by  ylrtue  of  a  contract 
for  the  possession  of  lands  at  will,  for  a 
definite  period,  or  for  life.  Foss  y.  Stanton, 
67  Atl.  942,  76  Vt  866. 

The  relation  of  landlord  and  tenant  aris- 
es under  contract,  express  or  implied,  for 
possession  of  lands  or  tenements  in  consid- 
eration of    certain  rent  to  be  paid  therefor; 


possession  being  an  essential  element 
Whiteside  v.  Oasis  Club.  142  S.  W.  752,  753, 
162  Mo.  App.  502. 

The  words  "landlord  and  tenant"  signify 
not  only  the  immediate  parties  to  a  lease, 
but  also  their  respectiye  successors  in  inter- 
est Where  a  landlord  assigns  his  lease  with 
his  right  to  the  control,  occupancy,  and  pos- 
session of  the  premises  for  more  than  four 
years  beyond  the  expiration  of  the  term,  and 
the  tenant  holds  oyer,  the  assignee  may  elect 
to  treat  the  holding  oyer  as  a  tenancy  for 
another  year.  United  Merchants'  Realty  & 
Improyement  Co.  y.  Roth,  103  N.  Y.  Supp. 
1112,  1113,  53  Misc.  Rep.  92. 

Under  the  direct  proylslons  of  Code  1896, 
I  2711,  where  one  party  furnishes  land  for 
raising  a  crop  and  another  furnishes  the 
labor  and  the  team  to  cultlyate  it,  with  a 
stipulation  for  a  dlylslon  of  the  crop  between 
them,  the  relation  of  landlord  and  tenant  ex- 
ists between  them;  the  status,  fixed  by  the 
statute,  being  contractual.  Kennedy  y.  Mc- 
Dlarmld,  47  South.  792,  703,  167  Ala.  496. 

Where  one  enters  into  possession  of  land 
under  a  deed  claiming  It  in  good  faith  as 
owner,  and  does  not  recognize  any  interest  in 
the  grantor,  the  relation  of  "landlord  and  ten- 
ant** does  not  exist,  and  he  cannot  be  sum- 
marily dispossessed  as  a  tenant  at  sufter- 
ance.  Sharpe  v.  Mathews,  51  S.  E.  706,  707, 
123  Ga.  794  (citing  Watson  y.  Toliver,  29  S. 
E.  614,  103  Ga.  123). 

The  reservation  of  rent  in  some  form 
and  allegiance  to  the  title  are  distinguishing 
characteristics  of  a  contract  by  which  the 
relation  of  landlord  and  tenant  exists.  An- 
drews y.  Erwln  (Ky.)  78  S.  W.  902,  903. 

Reservation  of  rent  is  not  essential  to 
the  creation  of  the  relation  of  "landlord  and 
tenant"  Plaintiffs  conveyed  to  defendant 
by  deed  all  the  timber  and  trees  on  the  tract 
of  land  described;  the  deed  pro-viding  that 
the  grantee  should  have  all  the  rights  of  way 
and  privileges  over  and  upon  the  land 
usually  extended  to  lumbermen,  provided 
that  the  timber  should  be  removed  within 
three  years,  and  that  all  refuse,  timber, 
barns,  houses,  cabins,  sheds,  etc.,  remaining 
on  the  premises  at  that  time  should  revert  to 
and  become  the  property  of  plaintiffs.  Held, 
that  such  deed  was  not  a  mere  license,  but 
was  sufficient  to  create  the  relation  of  "land- 
lord and  tenant."  Alexander  y.  Gardner,  96 
S.  W.  818,  819,  123  Ky.  652,  124  Am.  St  Rep. 
378. 

Plaintiff,  who  resided  on  a  farm,  con- 
tracted to  allow  defendant  to  occupy  free  of 
rent  one  of  the  houses  on  the  farm  and  carry 
on  the  same  for  a  term  of  years.  Each  party 
was  to  furnish  certain  things  for  the  farm, 
and  the  crops  were  to  be  sold  and  proceeds 
divided.  Held,  that  the  relation  of  "land- 
lord and  tenant"  did  not  exist  between  the 
partiei^  as  to  the  house,  but  that  defendant's 
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occupancy  was  a  mere  incident  of  his  carry- 
ing on  the  farm,  and  an  action  would  not  lie 
against  him  to  recover  possession  of  the 
house  under  Y.  S.  1560,  providing  that, 
when  a  lessee  holds  possession  without  right, 
the  person  entitled  to  i)08session  may  have 
a  writ  to  restore  him  thereto.  Mead  v. 
Owen,  67  Aa  722,  724*  80  Vt  273,  13  Ann. 
Gas.  231. 

IiANDOWNEJEt 

The  county  named  in  the  preliminary 
report  of  the  surveyor  as  a  landowner  affect- 
ed by  a  proposed  drainage  is  not  a  "land- 
owner" within  the  provision  of  the  drainage 
act  requiring  the  dismissal  of  the  petition 
upon  remonstrance  of  two-thirds  of  the 
"landowners"  affected.  Honnold  v.  Endicott, 
83  N.  B.  602,  170  Ind.  16. 

The  word  "landowner,**  in  the  statute 
giving  a  company  power  to  condemn  land, 
and  providing  that  it  shall  be  liable  for  all 
such  damages  as  may  be  established  by  any 
landowner,  embraces  not  only  the  owner  of 
the  fee,  but  a  lessee  for  years  and  any  other 
person  who  has  an  interest  in  the  property 
affected  by  the  condemnation.  Woodstock 
Hardwood  &  Spool  Mfg.  Co.  v.  Charleston 
Light  &  Water  Co.,  66  S.  E.  194,  196,  84  S. 
C.  306. 

LANGUAGE 

See  Doubtful  Language;  Ordinary  Lan- 
guage. 

English  language,  see  English. 

Obscene  language,  see  Obscene — Obscen- 
ity. 

Profane  language,  see  Profane — Profan- 
ity. 

"Language**  is  the  expression  of  thought 
by  means  of  spoken  or  written  words  which 
are  but  signs  of  ideas.  United  States  v.  One 
Car  Load  of  Corno  Horse  and  Mule  Feed, 
188  Fed.  463,  462. 

"Language"  is  a  generic  term,  and  in- 
cludes any  words  or  speech  by  which  thought 
may  be  conveyed,  and  language  may  be  ob- 
scene and  vulgar  when  used  in  the  presence 
of  a  female  without  the  use  of  a  single  word 
which  could  be  intrinsically  classified  as  be- 
ing obscene  and  vulgar.  Morris  v.  State,  65 
S.  B.  58,  59,  6  Ga.  App.  395. 

"  'Language'  is  the  offspring  of  the  past, 
but  its  life  is  in  and  for  the  ever  opening  and 
progressive  future.  Its  principal  mission  is 
to  convey  from  one  mind  to  another  the  new 
thoughts  as  they  arise;  for  the  old  is  con- 
tinually dying,  while  the  new  is  being  bom. 
if  each  word  had  a  single  fixed  and  un- 
changing meaning,  and  if  there  simply  were 
certain  established  collocations  of  words, 
each  with  one  signification,  the  powers  of 
language  would  be  very  limited,  and  it  could 
never  express  a  new  idea."  State  v.  Stuart, 
92  S.  W.  878,  881,  194  Mo.  345»  112  Am.  St 


Rep.  529,  5  Ann.  Cas.  963  (quoting  and  adopt- 
ing definition  from  Bishop)^ 

UP 

Where  one  grant  conflicts  in  part  with 
another,  occasioning  what  is  called  a  "lap" 
or  "Interlock,**  the  elder  patentee  under  his 
grant  acquires  at  once  constructive  seisin  in 
deed  of  ail  the  land  embraced  within  its 
boundaries,  although  he  has  taken  no  actu- 
al possession  of  any  part  thereot  The  jun- 
ior grantee  under  his  grant  acquires  similar 
constructive  seisin  in  deed  of  all  the  land 
embraced  by  his  boundaries,  except  that  por- 
tion within  the  interlock,  the  seisin  of  which 
had  already  -  vested  in  the  senior  grantee. 
Green  v.  Pennington,  54  S.  E.  877,  878,  105 
Va.  801  (citing  Koiner  v.  Rankin*B  Heirs 
[Va.]  11  Grat.  427). 

I.AP  POSmOBT 

In  the  railway  automatic  quick  action 
brake  system,  the  position  known  as  the  "lap 
position'*  was,  where  the  engineer  thought 
that  the  train  pipe  pressure  had  been  sufil- 
ciently  reduced  by  the  resultant  brake  appli- 
cation, he  moved  the  handle  back  a  short  dis- 
tance 80  as  to  close  all  the  ports  and  hold 
the  brakes  at  the  point  at  which  they  had 
been  set  Westinghouse  Air  Brake  Co.  v. 
New  York  Air  Brake  Co.,  119  Fed.  874,  875, 
56  C.  C.  A.  404. 

LAPPINGS 

"Lappings"  consist  of  a  woven  fabric 
composed  of  a  flax  warp  and  a  wool  filling 
and  is  dutiable  under  paragraph  346  of  the 
Tariff  Act  of  1897.  United  States  v.  E.  De 
F.  Wilkinson  Co.,  154  Fed.  751,  752. 

LAPSE 

LAPSE  OF  TIME 

The  phrase  "lapse  of  time,'*  as  used  in 
a  constitutional  provision  giving  the  Legisla- 
ture power  to  revive  any  remedy  which  may 
have  been  barred  by  "lapse  of  time**  or  "by 
any  statute  of  limitations,**  means  a  period 
of  time  limiting  the  action,  and  relates  alone 
either  to  an  express  statute  of  limifations  or 
to  a  "lapse  of  time**  dealt  with  either  under 
the  statute  or  the  general  law,  as  a  limita- 
tion of  time.  North  British  &  Mercantile 
Ins.  Co.  of  London  &  Edinburgh  y.  Edwards, 
37  South.  748,  85  Miss.  322. 

LARCENY 

See  Compound  Larceny;  Grand  Lar- 
ceny; Petit  Larceny;  Simple  Lar- 
ceny ;  Taking  (In  Larceny). 

Hog  stealing,  see  Hog. 

Property  subject  of  larceny,  see  Person- 
al Property;  Property. 

Stealth  as  element,  see  Stealth. 

See,  also,  Fraud;  Fraudulent  Taking; 
Horse  Stealing ;  Theft 
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'Larceny"  is  taking  personal  property  by 
stealins::  by  theft.  Cox  v.  Territory,  104 
Pac.  878,  379,  2  Okl.  Cr.  668. 

"Larceny"  is  predicated  on  the  wrongful 
taking  of  property  with  intent  to  convert  it. 
Axtell  V.  State,  91  N.  B.  364,  855,  173  Ind. 
TIL 

"Larceny"  is  the  felonious  taking  of  the 
property  of  another.  State  v.  Wasson,  101 
N.  W.  1125,  1126,  126  Towa,  320. 

"Larceny"  is  the  taking  of  another^s  per- 
sonal property  without  the  owner's  consent, 
accompanied  by  an  intent  to  wholly  deprive 
him  of  its  value.  State  v.  Hinton,  109  Pac 
24,  27,  56  Or.  428. 


•«i 


'Larceny*'  is  the  felonious  taking  and 
carrying  away  of  the  personal  property  of 
another,  with  the  intent  to  convert  it  to  the 
use  of  the  taker  without  the  consent  of  the 
owner.  State  v.  De  Luca  (Del.)  77  AtL  742, 
743,  2  Boyce.  158 ;  State  v.  Stewart  (Del.)  67 
Atl.  786,  788,  6  PennewiU,  435. 


i«i 


'Larceny"  la  the  felonious  taking  and 
carrying  away  of  the  personal  goods  of  an- 
other, with  intoit  to  deprive  the  owner  of 
his  property  therein,  and  to  appropriate  the 
same  to  the  use  of  the  taker.  State  v.  Spen- 
cer (DeL)  53  Ati.  337,  338,  4  PennewiU,  92. 

"Larceny"  is  the  felonious  taking  and 
carrying  away  of  the  personal  property  of 
another,  with  intent  to  convert  it  to  the 
taker's  use,  and  to  deprive  the  owner  of  the 
same,  without  the  owner's  consent.  State  v. 
Palmer  (Del.)  53  Atl.  359,  4  PennewiU,  126. 

"Larceny"  is  the  felonious  taking  and 
carrying  away  of  the  personal  property  of 
another,  with  intent  to  convert  it  to  the  tak- 
er's use  and  deprive  the  owner  of  its  use 
without  his  consent  State  v.  Dredden,  73 
Atl.  1042,  1043,  6  PennewiU,  446. 

••Larceny"  is  the  wrongful  or  fraudulent 
taking  and  carrying  away  by  any  person  of 
the  personal  goods  of  another  without  the 
owner's  consent,  with  a  felonious  intent  to 
convert  them  to  the  taker's  use.  State  v. 
James,  113  S.  W.  232,  233,  133  Mo.  App.  300. 

"Larceny"  is  the  wrongful  or  fraudulent 
taking  and  carrying  away  of  the  personal 
goods  or  property  of  another,  with  the  feloni- 
ous intent  to  convert  it  to  his  own  use  and 
make  it  his  own  property  without  the  con- 
sent of  the  owner.  State  v.  Wolf  (Del.)  66 
AtL  739,  741,  6  PennewiU,  323. 

At  common  law,  as  well  as  by  statute, 
^larceny"  is  the  wrongful  taking  and  carry- 
ing away  of  the  personalty  of  another,  with 
a  felonious  Intent  to  convert  it  to  the  taker's 
use  without  the  owner's  consent.  State  v. 
Brewington  (Del.)  78  Atl.  402,  403,  2  Boyce, 
71. 

•"Larceny'  is  defined  as  •the  wrongful 
or  fraudulent  tKking  and  carrying  away  of 
the  personal  property  of  another,  from  any 
place,  with  a  felonious  intent  to  convert  the 


same  to  the  taker's  use,  and  make  It  his  own, 
without  the  consent  of  the  owner.* "  State  v. 
Weatherman,  100  S.  W.  482,  483,  202  Mo.  6 
(quoting  and  adopting  definition  In  State  v. 
Gray,  37  Mo.  468). 

"Larceny"  Is  a  felonious  taking  and  car- 
rying away  of  the  personal  goods  or  chattels 
of  another  with  intent  to  deprive  the  owner 
of  his  property  therein  and  to  appropriate 
the  same  to  the  use  of  the  taker.  Asporta- 
tion, nonconsent  of  the  owner,  and  a  feloni- 
ous intent  to  thereby  convert  the  stolen  prop- 
erty to  the  defendant's  own  use  are  necessary 
elements  of  larceny.  Ladeaux  v.  State,  103 
N.  W.  1048,  1049,  74  Neb.  19. 

A  "larceny"  has  been  defined  as  a  fe- 
lonious taking  of  the  property  of  another, 
without  his  consent  and  against  his  will,  with 
intent  to  convert  it  to  the  use  of  the  taker,  or 
"the  wrongful  or  fraudulent  taking  or  carry- 
ing away  by  any  person  of  the  personal  goods 
of  another  with  a  felonious  Intent  to  convert 
them  to  his  (the  taker's)  own  use  and  make 
them  his  own  property  without  the  consent 
of  the  owner."  Bassett  v.  Spofford,  46  N.  Y. 
387,  391,  6  Am.  Rep.  101  (citing  2  Russ. 
Oimes,  1;  Mowrey  v.  Walsh  [N.  Y.J  8  Cow. 
238).. 

The  phrase  ''deemed  guilty  of  larceny," 
as  used  In  B.  &  C.  Oomp.  |  1805,  providing 
that,  If  any  person  shall  embezzle  or  fraudu- 
lently convert  any  money  belonging  to  anoth- 
er in  his  possession,  he  e^aU  "be  deemed  guil- 
ty of  larceny,"  and  on  conviction  shall  be 
punished  accordingly,  refers  to  statutory 
larceny  and  not  larceny  at  common  law. 
State  V.  Browning,  82  Pac.  055,  956,  47  Or. 
470. 

Where  one  collects  money  for  another 
and  neglects  or  refuses  to  turn  It  over  but 
uses  the  money  himself,  he  commits  a  "lar- 
ceny." SpecificaUy,  it  is  embezzlement  and 
is  punishable  as  '^larceny."  State  v.  Oonklin, 
84  Pac.  482,  484,  47  Or.  509. 

If  the  general  bookkeeper  of  a  bank, 
having  no  general  or  special  custody  or  pos- 
session of  the  funds  of  the  bank,  secretly 
takes  from  the  safe  or  drawer  of  the  receiv- 
ing or  paying  teller  moneys  of  the  bank,  with 
the  Intent  to  appropriate  the  same  to  his 
own  use,  he  commits  an  act  of  "larceny." 
United  States  v.  Breese,  131  Fed.  915,  920. 

In  a  prosecution  for  larc^iy,  the  state 
must  prove  that  the  property  taken  was  per- 
sonal property  of  some  value  belonging  to  the 
owner  named  in  the  indictment  and  that  it 
was  taken  feloniously  by  the  defendant  with 
intent  to  convert  It  to  his  own  use  within 
two  years  prior  to  the  finding  of  the  indict- 
ment, and  in  the  county  in  which  the  case 
was  b^ng  prosecuted.  State  v.  De  Luca 
(Del.)  77  Atl.  742,  748,  2  Boyce,  158. 

A  bill  of  particulars,  filed  with  an  indict- 
ment for  "larceny"  of  a  rec^pt,  which  aUeged 
that  accused  told  prosecutor  that  he  would 
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loan  prosecutor  money  and  take  from  him 
as  collateral  a  negotiable  receipt  of  a  third 
person  for  certain  bonds,  that  accused  false- 
ly represented  to  prosecutor  that  he  intended 
either  to  keep  the  certificate  in  his  posses- 
sion or  to  place  the  same  as  collateral  with 
a  bank  for  a  loan,  that  accused  loaned  to 
prosecutor  money  and  received  as  collateral 
the  receipt,  that  accused  sold  the  receipt,  that 
after  the  maturity  of  the  debt  prosecutor 
made  demands  on  accused  for  the  return  of 
the  receipt  and  tendered  the  amount  of  the 
debt,  that  accused  declined  to  deliver  the  re- 
ceipt or  any  receipt  of  the  same  amount,  and 
that  accused  never  intended  to  retain  posses- 
sion of  the  receipt,  but  at  the  time  of  making 
the  representation  and  receiving  the  receipt 
he  intended  to  dispose  of  the  same,  etc.,  per- 
mitted the  commonwealth  to  prove  common 
larceny,  embezzlement,  obtaining  property  by 
false  pretenses,  or  larceny,  defined  by  Rev. 
Laws,  c.  208,  §  26,  making  one  who,  with  in- 
tent to  defraud,  obtains  property  by  false  pre- 
tense guilty  of  "larceny."  Commonwealth  ▼. 
Althause,  03  N.  E.  202,  205,  207  Mass.  32,  31 
L.  R.  A.  (N.  S.)  999. 

In  a  trial  for  "larceny,"  the  gist  of  the 
offense  is  the  unlawful  taking  and  appropri- 
ating by  the  accused  of  the  property  of  an- 
other, the  name  of  the  owner  being  a  matter 
of  secondary  importance  or  consideration. 
Where  the  name  of  the  owner  is  not  known, 
it  is  sufficient  to  allege  that  fact  State  v. 
McDuflfy,  60  South.  80,  81,  131  La.  695  (citing 
State  V.  Hanks,  1  South.  458,  39  La.  Ann. 
234 ;  State  v.  Dominique,  1  South.  665,  39  La. 
Ann.  323;  State  v.  Harris,  8  South.  530,  42 
La.  Ann.  980;  State  v.  Southern,  19  South. 
668,  48  La.  Ann.  628). 

Statutory  deflnitloni 

"Larceny"  is  the  felonious  stealing  or 
carrying  away  the  personal  property  of  an- 
other. People  V.  Devlin,  76  Pac.  900,  143 
Cal.  128  (citing  Pen.  Ck)de,  §  484). 

Pen.  Ck)de,  §  441,  defines  "larceny"  as 
the  felonious  stealing,  taking,  carrying,  lead- 
ing, or  driving  away  of  the  personal  property 
of  another.  Buffehr  v.  Territory,  89  Pac. 
415,  11  Ariz.  165. 

"Larceny"  is  (he  felonious  stealing,  tak- 
ing, carrying,  leading,  or  driving  away  the 
personal  property  of  another.  State  v.  Da- 
vis, 76  Paa  705,  706,  28  Utah,  10  (citing  Rev. 
St.  1898,  §  4355). 

"Larceny"  is  to  take,  steal,  and  carry 
away.  An  instruction  thus  defining  larceny 
in  the  words  of  the  statute  was  sufiftdent, 
since  the  words  employed  are  daily  in  com- 
mon use  and  such  as  the  Jury  were  presumed 
to  understand.  State  v.  Carter,  121  -N.  W. 
694,  695,  697, 144  Iowa,  280. 

Ann.  St.  1899,  Ind.  T.  |  965,  defines  'lar- 
ceny" as  follows:  "  ^Larceny*  is  the  felonious 
stealing,  taking,  carrying,  riding  or  driving 
away  the  personal  property  of  another."    It 


was  not  error  for  the  trial  court  to  give  the 
jury  the  following  definition  of  "larceny,"  to 
wit:  "  'Larceny*  is  the  felonious  stealing, 
taking,  carrying,  riding  or  driving  away  the 
property  of  another."  It  Is  the  felonious 
taking ;  that  is,  wrongful  and  corrupt  taking. 
Hendrtx  v.  United  States,  101  Pac.  125,  128, 
2  Okl.  Or.  240. 

Hurd*s  Rev.  St  1905,  a  38,  f  167,  pro- 
vides that  larceny  may  be  committed  by  fe- 
loniously taking  and  carrying  away  any  bond, 
bill,  receipt,  or  any  instrument  of  writing  of 
value  to  the  owner.  So  an  indictment  charg- 
ing the  larceny  of  a  bill  of  exchange  most 
aver  the  value  thereof.  People  v.  SilbertroBt, 
86  N.  £.  203,  204,  236  111.  144. 

Hurd's  Rev.  St  1909,  c.  38,  §  75,  provides 
that  if  any  agent  embezzles  or  fraudulently 
converts  to  his  own  use,  or  takes  with  intent 
to  do  so,  without  the  consent  of  the  employer, 
any  property  of  the  employer  which  has  come 
to  his  possession  or  to  his  office  by  virtue  of 
such  employment,  is  to  be  deemed  guilty  of 
"larceny."  So  an  indictment,  charging  in 
the  language  of  the  statute  that  defendant 
was  the  agent  of  B.,  and  as  such  agent  col- 
lected and  embezzled  funds  belonging  to  her 
in  the  amount  of  $7,000,  was  sufficient  Peo- 
ple V.  O'Farrell,  98  N.  E.  136, 139,  247  111.  44. 

Pen.  Oode,  §  484,  defines  "larceny"  as  the 
felonious  stealing,  taking,  carrying  away  of 
the  property  of  another.  So  an  information 
charging  that  accused,  from  the  inunediate 
presence  of  prosecutor,  by  means  of  force 
and  against  prosecutor's  will,  did  take,  steal, 
and  carry  away  certain  property  of  the  value 
of  $1,026  of  the  personal  property  of  prose- 
cutor, was  sufficient  People  v.  Ho  Sing,  93 
Pac.  204,  205,  6  C^aL  App.  752. 

"A  person  who.  with  the  intent  to  de- 
prive or  defraud  the  true  owner  of  his  prop- 
erty, or  of  the  use  or  benefit  thereof,  or  to 
appropriate  the  same  to  the  use  of  the  taker, 
or  of  any  other  person,  either:  (1)  Takes 
from  the  possession  of  the  true  owner,  or  of 
any  other  person,  or  obtains  from  such  posses- 
sion by  color  or  aid  of  fraudulent  or  false  rep- 
resentation or  pretense,  or  of  any  false  token 
or  writing,  or  secretes,  withholds,  or  appro- 
priates to  his  own  use,  or  that  of  any  person 
other  than  the  true  owner,  any  money,  per- 
sonal property,  thing  in  action,  evidence  of 
debt  or  contract,  or  article  of  value  of  any 
kind;  or  (2),  having  in  his  possession,  cus- 
tod^k',  or  control,  as  a  bailee,  servant,  attor- 
ney, agent  clerk,  trustee,  or  officer  or  any 
person,  association,  or  corporation  or  public 
officer,  or  as  a  person  authorized  by  agree- 
ment, or  by  competent  authority,  to  hold  or 
take  such  possession,  custody,  or  control,  any 
money,  property,  evidence  of  debt  or  con- 
tract, article  of  value  of  any  nature  or  thing 
in  action  or  possession,  appropriates  the  same 
to  his  own  use,  or  that  of  any  other  person 
other  than  the  true  owner  or  person  entitled 
to  the  benefit  thereof,  steals  such  property 


LARCENT 


15 


LARCENY 


and  la  guilty  of  larceny."  People  ex  rel. 
Perkins  v.  Moss,  100  N.  T.  Supp.  427-429,  50 
Misc.  Bep.  198  (dtlng  Pen.  Code,  |  528). 

Pen.  Code,  |  52a  makes  it  "larceny"  for 
a  serrant  to  appropriate  to  his  own  use  any 
numey  which  he  has  in  his  possession  as  snch 
servant,  with  Intent  to  deprive  the  true  o?m- 
er  of  his  property  or  the  use  thereof.    Sec- 
tion 548  provides  that  it  is  a  sufficient  de- 
fense  that  the   property  was  appropriated 
openly  under  a  claim  of  title  preferred  in 
good  faith,  but  that  the  section  shall  not  ex- 
cuse the  retention  of  the  property  of  another 
to  pay  demands  held  against  him.    An  em- 
ploy6  collected  over  $900  for  his  employer, 
and  deducted  therefrom  over  $400,  which  he 
claimed  was  for  arrears  of  salary  and  ex- 
penses and  a  certain  other  item,  and  sent  his 
check  to  the  employer  for  the  balance,  with 
a  statement  showing  how  it  was  arrived  at 
Held,  that  where  the  employer  owed  lesd  than 
$100,  and  the  daim  of  the  employ^  was  made 
with  intent  to   avoid   payment  of   certain 
sums  due,  the  employ^  was  guilty  of  larceny 
under  the  Code,  for  the  appropriation  was 
not  under  a  claim  of  title,  but  under  a  claim 
of  indebtedness,  and  was  not  made  in  good 
faith.    J.  W.  Matthews  &  Co.  v.  Employers* 
LlablMty  Assur.  Corp.,  Ill  N.  Y.  Supp.  76,  77, 
127  App.  Dlv.  195. 

Penal  Code,  |  628,  declares  that  a  person 
who,  "with  Intent  to  deprive  or  defraud  the 
true  owner  of  his  property,"  etc.,  appropri- 
ates the  same  to  his  own  use  or  benefit,  or 
that  of  any  other  person  other  than  the  true 
owner.  Is  guilty  of  larceny,  and  section  548 
declares  that  on  an  indictment  for  larceny 
It  shall  be  a  defense  that  the  property  was 
appropriated  openly  under  a  claim  of  title 
made  in  good  faith,  even  though  such  claim 
28  untenable.  The  president  of  a  life  insur- 
ance company,  having  promised  to  contribute 
up  to  $50,000  to  a  political  campaign,  request- 
ed relator,  a  vice  president,  to  make  the  pay- 
ment personally,  as  that  would  make  it  easier 
to  refuse  the  other  demands,  and  that  the 
president  would  see  that  the  matter  was 
taken  care  of  later.  Relator  made  the  pay- 
ment, after  which  the  president  brought  the 
matter  to  the  attention  of  the  finance  com- 
mittee of  the  insurance  company,  and.  It 
being  of  the  opinion  that  relator  should  be  re- 
imbursed from  the  company's  funds,  the 
president,  under  his  authority  to  pay  out  the 
company's  money  on  executive  order,  caused 
such  reimbursement  to  be  made  without  fur- 
ther action  on  the  "p&f t  of  the  finance  com- 
mittee or  trustees  of  the  company.  In  pro- 
ceedings for  relator's  arrest  for  the  larceny 
of  such  fund,  the  proof  showed  that  relator 
derived  no  personal  advantage  from  the  mon- 
ey, and  that  it  was  paid  by  him  in  the  honest 
belief  that  he  was  benefiting  the  Insurance 
company.  Held,  that  the  facts  did  not  estab- 
lish prima  facie  the  commission  of  larceny; 
there  b^ng  no  evidence  of  an  attempt  to  de- 


fraud. People  ex  rel.  Perkins  v.  Moss,  80 
N.  E.  383,  387,  187  N.  Y.  410,  11  L.  R.  A. 
(N.  S.)  528,  10  Ann.  Cas.  309. 

Under  the  statutes  of  Oklahoma  a  person 
who  takes  personal  property  unlawfully,  felo- 
niously, and  with  intent  to  deprive  another 
thereof,  is  guilty  of  larceny;  and  it  is  imma- 
terial whether  the  property  is  taken  from  the 
owner  or  another.  State  v.  Clark,  128  Pac. 
161,  163,  8  OkL  Or.  432. 
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Larceny"  is  defined  by  Snyder's  St  t 
2591,  as  the  taking  of  personal  property  ac^ 
complished  by  fraud  or  stealth  and  with  in- 
tent to  deprive  another  thereof.  Section 
2606  punishes  any  person  who  shall  steal 
any.  stallion,  mare,  etc.,  creates  a  separate 
and  distinct  offense,  and  to  support  a  con- 
viction under  it  the  state  must  prove  a  felo- 
nious intent  on  the  part  of  accused  to  deprive 
the  owner  thereof,  and  to  convert  the  same 
to  his  own  use,  which  specific  proof  is  not 
necessary  to  support  a  conviction  under  the 
general  larceny  statute.  Crowell  v.  State, 
117  Pac.  883,  884,  6  Okl.  Or.  148. 

Pen.  Code,  §  528,  defines  "larceny"  as 
follows:  "A  person  who,  with  the  Intent  to 
deprive  or  defraud  the  true  owner  of  his 
property,  or  of  the  use  and  benefit  thereof,  or 
to  appropriate  the  same  to  the  use  of  the 
taker,  or  of  any  other  person,  •  •  •  hav- 
ing in  his  possession,  custody  or  control,  as  a 
bailee,  servant  attorney,  agent  clerk,  trus- 
tee or  ofilcer  of  any  person,  association  or 
corporation,  •  •  •  any  money,  property, 
evidence  of  debt  or  contract  article  of  value 
of  any  nature  or  thing  in  action  or  posses- 
sion, appropriates  the  same  to  his  own  use, 
or  that  of  any  other  person  other  than  the 
true  owner  or  person  entitled  to  the  benefit 
thereof,  steals  such  property  is  guilty  of 
'larceny.'"  People  v.  Bumham,  104  N.  Y. 
Supp.  725,  727,  119  App.  Dlv.  302. 

Section  880  et  seq.  of  the  Penal  Code 
contains  the  definition  of  "larceny,"  which  is, 
in  substance,  that  every  person  who,  with 
the  Intent  to  deprive  or  defraud  the  true 
owner  of  his  property,  or  of  the  use  and  ben- 
efit thereof,  or  to  appropriate  the  same  to 
the  use  of  the  taker,  or  of  any  other  person, 
takes  property  from  the  possession  of  an- 
other, or,  having  in  his  possession  property  of 
another,  appropriates  the  same  to  his  own 
use,  or  that  of  any  other  person  other  than 
the  one  entitled  to  it  is  guilty  of  "larceny." 
When  the  property  taken  is  of  a  value  ex- 
ceeding $50,  or  when  it  is  taken  from  the 
person  of  another,  it  is  termed  grand  lar- 
ceny; otherwise,  petit  larceny.  Under  this 
section  what  at  common  law  constituted  the 
offenses  of  larceny  and  embezzlement  are 
merged  in  the  one  offense  of  larceny,  and 
thereby  the  distinction  formerly  recognized 
between  cases  where  the  taking  was  unlaw- 
ful and  those  where  the  possession  had  been 
lawfully  obtained  is  abolished.  Property 
must  have  an  owner  before  it  Is  the  subject 
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of  larceny,  but  this  statote  does  not  define 
the  character  of  that  ownership — whether  it 
is  general  or  special,  Joint  or  several,  abso- 
lute or  qualified,  arises  from  title  or  from 
possession.  The  particular  ownership  of  the 
property  stolen  does  not  fall  within  the  defi- 
nition, and  is  not  of  the  essence  of  the  crime. 
Neither  the  legal  nor  moral  quality  of  the  act 
is  affected  by  the  fact  that  the  property  stol- 
en, instead  of  being  owned  by  one,  or  by  two 
or  more  Jointly,  is  the  several  property  of 
different  owners.  The  gist  of  the  offense  is 
the  felonious  taking  or  appropriation.  The 
grade  of  the  offense  is  determined  by  the 
value  of  the  property  taken.  State  v.  MJelde, 
73  Pac.  87,  29  Mont  490. 

Where  a  territorial  statute  defined  lar- 
ceny as  a  taking  with  a  felonious  intent  to 
deprive  the  owner  of  the  property  taken,  and 
with  intent  to  appropriate  the  same  to  the 
use  and  benefit  of  the  taker,  an  Instruction 
authorizing  a  conviction  if  the  property  was 
taken  by  defendant  with  the  felonious  intent 
to  deprive  the  owner  thereof  was  erroneous. 
Miller  v.  Territory  of  Oklahoma,  149  Fed. 
330,  339,  79  C.  C.  A.  268,  9  Ann.  Gas.  389. 

• 

An  indictment  alleging  that  accused,  do- 
ing business  as  the  L.  Company,  misrepre- 
sented to  a  certain  person  the  resources  of 
such  company,  and  induced  such  person,  re- 
lying on  the  misrepresentations,  to  subscribe 
and  pay  for  stock  in  an  Arkansas  corpora- 
tion, thereby  fraudulently  obtaining  of  such 
person  a  certain  amount  of  money,  without 
showing  that  accused  or  the  L.  Company 
were  in  any  manner  connected  with  the  Ar- 
kansas corporation,  and  without  alleging  that 
the  L.  Company  was  the  Arkansas  corpora- 
tion, nor  that  accused  owned  any  stock  in  the 
Arkansas  corporation,  nor  was  an  officer  or 
agent  thereof,  or  authorized  to  represent  it  in 
the  sale  of  its  stock,  did  not  charge  an  of- 
fense under  Eirby's  Dig.  {  1089,  making  one 
guilty  of  "larceny"  who  with  intent  to  de- 
fraud or  cheat  another  shall  designedly,  by 
color  of  any  false  token  or  writing,  etc.,  ob- 
tain from  any  person  any  money.  State  v. 
Lester,  126  S.  W.  846,  847,  94  Ark.  242. 

Rev.  St  1899,  |  1903,  enacted  in  1835, 
provides  that  if  a  person  alter  the  marks  of 
any  animal  the  subject  of  larceny,  being  the 
property  of  another,  with  intent  to  steal  or 
convert  it  to  his  own  use,  he  shall  be  guilty 
of  larceny,  and  punished  in  the  same  manner 
as  if  he  had  feloniously  stolen  such  animal. 
Prior  to  the  revision  of  1879,  grand  larceny 
was  the  felonious  stealing,  taking,  and  carry- 
ing away  of  goods  worth  $10  or  more  or  any 
horse,  sheep,  hog,  etc.,  belonging  to  another 
and  by  the  revision  the  act  was  amended  by 
striking  out  the  words  "sheep"  and  "hog," 
and  by  increasing  the  value  of  the  stolen 
property  to  $30.  Held,  that  section  1903  does 
not  limit  the  offense  to  the  felonious  mark- 
ing of  any  animal  the  subject  of  grand  lar- 
ceny, but  merely  the  subject  of  larceny, 
which  Includes  petit  larceny,  and  the  fact 


that  the  amendment  of  the  statute  excluded 
hogs  and  sheep  from  the  list  of  animals,  the 
stealing  of  which  constituted  grand  larceny, 
per  se,  did  not  operate  to  exclude  such  ani- 
mals under  the  value  of  $30  from  the  opera- 
tion of  section  1903.  State  ▼.  Zehnder,  128 
S.  W.  960,  962,  228  Mo.  310. 

An  employ^  of  a  railroad  company  was 
required  to  make  an  Independent  check  of 
the  men  employed  by  a  construction  company, 
which  relied  on  the  reports  made  by  the  em- 
ploy6  in  paying  the  men.  The  employe  and 
the  timekeeper  of  the  construction  company 
reported  that  a  third  person  was  entitled  to 
receive  compensation  for  work  done,  and  they 
procured  the  presentation  to  the  construction 
company  of  a  check  therefor,  which  it  paid. 
They  received  the  proceeda  The  report  was 
false.  Held,  that  the  employ^  was  guilty  of 
larceny  under  Pen.  Code,  |  628,  punishing  one 
who,  with  intent  to  defraud,  obtains  from 
another  by  aid  of  fraudulent  representations 
any  money,  etc.  People  v.  Eaton,  107  N.  Y. 
Supp.  849,  853,  122  App.  Div.  706. 

Animus  f  urandi 

Intent  is  a  necessary  element  of  "lar- 
ceny." Sutherland  v.  St  Lawrence  County, 
91  N.  Y.  Supp.  962,  966,  101  App.  Div.  299. 

To  constitute  "larceny"  the  taking  must 
be  done  with  a  felonious  intent  Bailey  v. 
State,  122  S.  W.  497,  498,  92  Ark.  216. 

Criminal  intent  is  the  principal  element 
of  "larceny,"  whether  of  grand  larceny  which 
is  a  felony,  or  petit  larceny  which  is  a  mis- 
demeanor. State  V.  Claybaugh,  122  S.  W. 
319,  321,  138  Mo.  App.  360. 
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It  is  insufficient  to  constitute  "larceny 
that  the  taking  was  without  color  of  right  or 
authority,  but  it  must  have  been  with  a  fe- 
lonious intent  State  v.  Peterson,  92  Pac. 
302,  303,  36  Mont  109. 

Where  one  has  taken  and  converted  ani- 
mals to  his  own  use,  if  at  the  time  of  the 
taking  there  was  a  felonious  intent  to  de- 
prive the  true  owner  of  the  permanent  use 
and  benefit  of  his  property,  he  is  guilty  of 
larceny.  Blackshare  ▼.  State,  128  S.  W.  549, 
552,  94  Ark.  548,  140  Am.  St  Rep.  144. 

It  is  essential  to  a  conviction  of  "lar- 
ceny" that  the  property  be  taken  "anlmo  fa- 
randi,"  and  where  it  clearly  appears  that  the 
taking  was  perfectly  consistent  with  honest 
conduct,  although  the  party  charged  with  the 
crime  may  have  been  mistaken  he  cannot  be 
convicted  of  "larceny."  Bird  v.  State,  37 
South.  525,  527,  48  Fla.  8. 

"Larceny"  is  the  felonious  taking  and 
carrying  away  of  the  personal  property  of 
another,  with  intent  to  convert  it  to  the  tak- 
er's use  and  deprive  the  owner  of  its  use 
without  his  consent  Felonious  intent  is  a 
material  element  of  the  crime  of  larceny. 
State  V.  Dredden  (Del.)  73  AtL  1042,  1013,  6 
Pennewill,  446. 


LARCENY 


17 


LARCENY 


Under  Pen.  Code,  f  628,  making  gnllty  of 
larceny  one  who  takes  property  with  intent 
to  deprive  the  owner  of  the  same,  or  of  the 
nse  and  benefit  thereof,  a  taking  of  property 
without  an  intent  to  so  i)ermanently  appro- 
priate the  same  aa  to  deprive  the  owner  of 
the  property  itself,  or  its  use  and  benefit,  Is 
not  "larceny.*'  There  must  be  something 
more  than  an  intention  to  retain  possession 
of  property,  without  an  intent  to  actually  ap- 
propriate it  People  V.  Kenoy,  119  N.  Y. 
Supp.  854,  855,  135  App.  Div.  380. 

"Larceny**  is  the  wrongful  and  fraudu- 
lent taking  or  carrying  away  of  the  personal 
goods  of  another  with  felonious  intent  to 
convert  them  to  the  taker's  own  use  and 
make  them  his  property  without  consent  of 
the  owner;  but  the  felonious  intent  is  not 
necessarily  an  intent  to  gain  an  advantage 
for  the  taker,  it  being  sufl^cient  that  there 
be  an  intention  to  deprive  the  owner  of  his 
property;  and,  even  in  those  jurisdictions 
where  a  lucri  causa  is  required,  it  is  not  nec- 
essary that  the  benefit  to  the  defendant  be 
of  a  pecuniary  nature.  Canton  Nat  Bank 
V.  American  Bonding  &  Trust  Co.,  73  Atl. 
684,  685,  111  Md.  41,  18  Ann.  Cas.  820. 

"'Larceny'  is  the  unlawful  taking  and 
carrying  away  the  goods  or  property  of  an- 
other, secretly  or  furtively  with  the  feloni- 
ous intent  to  appropriate  them  to  the  use- of 
the  trespasser.  •  •  •  From  the  foregoing 
authority  we  deduce  the  rule  that,  under  the 
English  common  law,  and  consequently  un- 
der our  statute,  which  is  merely  declaratory 
thereof,  one  cannot  commit  the  crime  of  lar- 
ceny* or  robbery  without  a  felonious  intent, 
or,  in  other  words,  he  cannot  commit  them 
by  inadvertence  or  through  ignorance." 
Where  accused  took  froni  the  possession  of 
the  court's  receiver  certain  cattle  belonging 
to  him  and  taken  from  him  under  process  in 
an  action  against  him,  he  was  not  guilty  of 
robbery  or  "larceny,"  In  the  absence  of  evi- 
dence of  felonious  intent  Triplett  v.  Com., 
91  S.  W.  281,  282,  28S,  122  Ky.  36. 

Both  at  common  law  and  under  Pen. 
Code,  §  880,  and  section  883  as  amended  by 
Sess.  Laws  1897,  p.  247,  defining  larceny  as 
a  taking  "with  intent  to  deprive  or  defraud" 
the  true  owner,  an  indictment  charging  that 
defendant  "feloniously  and  with  the  iotent 
then  and  there  to  steal,"  etc.,  sufficiently 
charges  a  felonious  intent,  the  phrase  fol- 
lowing the  word  "feloniously"  taking  noth- 
ing from  the  effect  thereof.  State  v.  Allen, 
87  Pac.  177,  178.  34  Mont  403  (citing  Whar- 
ton's Precedents,  415;  State  v.  Rechnitz,  62 
Pac.  264,  20  Mont.  488). 

In  an  action  for  slander  by  a  daughter 
against  her  father,  where  it  was  doubtful 
whether  the  father  meant  to  charge  his 
daughter  with  the  crime  of  larceny,  the  court 
should  have  charged  that  the  crime  of  lar- 
ceny Is  committed  where  one  person  takes 
the  property  of  another  with  Intent  to  con- 
vert it  to  his  own  use  or  that  of  another, 
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and  that  the  crime  is  not  committed  where 
the  taking  is  done  by  a  person  innocently 
and  without  any  evil  intent  and  that  unless 
the  words  were  intended  to  charge  the  plain- 
tiff with  the  crime  of  larceny,  and  would 
be  naturally  so  understood  by  the  person 
hearing  them,  they  should  find  for  defend- 
ant Beams  v.  Beams,  129  S.  W.  298,  299» 
138  Ky.  818. 

Same— At  tiiiie  of  taklas 

"Larceny"  at  common-law  was  the  fe- 
lonious taking  of  the  property  of  another 
against  his  wUl,  with  the  intent  to  convert 
it  to  the  use  of  the  taker,  or,  as  some  au- 
thorities hold,  the  use  of  the  taker  or  a 
third  person.  In  "larceny"  the  felonious  in 
tent  must  have  existed  at  the  time  of  the 
taking  of  the  property.  Williams  v.  United 
States  Fidelity  &  Guaranty  Co.,  66  AU.  495, 
496,  106  Ind.  490. 

"Larceny"  consists  of  an  intent  to  tres- 
pass on  the  personal  property  of  another, 
coupled  with  an  intent  wholly  to  deprive  the 
owner  thereof,  and  the  crime  is  not  commit- 
ted unless  such  Intents  concurrently  and 
contemporaneously  exist.  State  v.  Teller,  78 
Pac.  980,  45  Or.  571  (citing  1  Bish.  Crim.  Law 
[7th  Ed.]  §§  207,  342;  Rapalje,  Larceny,  §  20; 
State  V.  Hull,  54  Pac.  159,  33  Or.  56,  72  Am. 
St  Rep.  694 ;  State  v.  Meldrum,  70  Pac.  526, 
41  Or.  380;    Johnson  v.  People,  113  111.  99). 

A  felonious  intent  at  the  time  of  the 
taking  is  essential  to  "larceny."  To  make 
the  finder  of  a  check  guilty  of  larceny,  he 
must  have  had  an  intent  or  fraudulent  pur- 
pose to  convert  it  to  his  own  use  at  the  time 
he  took  possession  thereof,  and  that  he  knew 
or  had  reasonable  means  of  knowing  the 
owner  is  evidence  of  such  intent  if  he  after- 
wards converts  it  to  his  own  use.  State  v. 
Hinton,  109  Pac.  24,  27,  56  Or.  428. 

In  every  "larceny"  there  must  be  a  tres- 
pass in  the  original  taking  of  the  property; 
that  is,  in  larceny  the  felonious  intent  must 
have  existed  at  the  time  of  the  taking.  State 
V.  Casey,  105  S.  W.  645,  647,  207  Mo.  1,  123 
Am.  St.  Rep.  367,  13  Ann.  Cas.  878  (citing 
State  V.  Shermer,  55  Mo.  83 ;  State  v.  Ware, 
62  Mo.  loc.  clt  602). 

Defendant  took  a  bull  from  the  range, 
believing  it  to  be  his  own,  and  later,  ascer- 
taining that  it  belonged  to  another,  convert- 
ed It.  There  was  no  willful  trespass  in  the 
taking.  Held,  that  it  was  not  "larceny,"  as 
the  felonious  intent  at  the  time  of  taking  was 
absent  and,  there  being  no  trespass,  the 
doctrine  that  a  person,  taking  property  by 
trespass,  who  subsequently  wrongfully  con- 
verts it,  is  guilty  of  larceny,  had  no  applica- 
tion here.  Wilson  v.  State,  131  S.  W.  336,  96 
Ark.  148,  41  L.  R.  A.  (N.  S.)  549,  Ann.  Cas. 
1912B,  339. 

The  crime  of  "larceny,"  under  the  stat- 
ute defining  "larceny"  as  the  taking  of  per- 
sonal property  accomplished  by  fraud  or 
stealth,  with  intent  to  deprive  another  there- 
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of,  may  be  shown  by  proof  that  at  the  time 
of  the  taking  of  the  property  it  was  taken 
with  the  felonious  Intent  to  convert  It  to 
the  taker's  own  use,  and  to  deprive  the  own- 
er thereof,  regardless  of  the  fact  as  to  wheth- 
er the  taking  was  accomplished  by  fraud  or 
stealth.  To  constitute  larceny  the  criminal 
intent  must  exist  at  the  time  of  the  taking, 
and  the  taking  may  be  by  stealth  with  such 
criminal  Intent,  or  the  taking  may  be  with 
the  owner's  knowledge  through  fraudulent 
practice.  Flohr  v.  Territory,  78  Pac.  565, 
570,  14  Okl.  477. 

Asportation 

Any  felonious  taking  or  asportation  of 
personal  property  may  he  "larceny" ;  there- 
fore the  omission  of  the  word  "away"  from 
a  charge  as  to  "the  felonious  taking  and  car- 
rying of  the  personal  property  of  another"  Is 
not  per  se  error.  Presley  v.  State,  67  South. 
005,  607,  63  Fla.  37. 

In  a  trial  under  an  Indictment  charging 
defendant  with  larceny  of  a  suit  case  and  its 
contents  from  a  railroad  depot  the  court,  aft- 
er defining  larceny  as  the  felonious  stealing, 
taking  and  carrying  away  of  the  personal 
property  of  another,  charged  that  If  defend- 
ant actually  took  Into  his  hands  the  prop- 
erty named  In  the  Indictment  and  lifted  It 
from  the  place  where  the  owner  had  put  It, 
so  as  to  entirely  remove  it  from  the  place 
where  It  was  put  defendant  was  guilty  of  lar- 
ceny, and  that  If  the  Jury  did  not  find  that 
defendant  took  the  property  from  the  depot, 
but  did  find  that  he  took  and  carried  It  away 
from  a  place  outside  of  any  building,  the  ver- 
dict should  be  guilty  of  larceny,  fixing  there- 
in the  value  of  the  property  stolen.  Held 
that,  in  the  absence  of  a  request  by  defend- 
ant for  Instructions,  the  Instructions  were  as 
specific  as  the  case  demanded.  State  v.  Mc- 
Dermet,  115  N.  W.  884,  885,  138  Iowa,  86. 

Aiportation  to  now  jurisdiotion  ai  new 
offenie 

Where  defendant  Induced  R.,  who  had 
previously  been  employed  by  a  dray  company 
authorized  to  receive  goods  for  a  consignee 
of  certain  shoes,  and  who  was  known  to  the 
servants  of  the  carrier  holding  such  goods 
for  delivery,  to  go  to  the  freight  depot  of 
the  carrier  In  Illinois  after  his  employment 
by  the  dray  company  had  terminated,  and 
procure  a  load  of  shoes  from  the  carrier,  and 
R.  obtained  such  shoes,  and  delivered  them 
to  a  person  other  than  the  consignee  in  Mis- 
souri, such  act  constituted  "larceny,"  and 
not  "false  pretenses,"  and  was  therefore  pun- 
ishable under  Rev.  St.  1899,  §  2362,  providing 
that  every  person  who  shall  steal  the  prop- 
erty of  another  in  any  other  state  and  shall 
bring  the  same  into  Missouri  may  be  convict- 
ed and  punished  for  larceny  as  though  the 
property  was  stolen  In  Missouri.  State  y. 
Mlntz,  88  S.  W.  12,  16,  189  Mo.  268. 

Under  section  285,  Crimes  Act  (Gen.  St. 
1901,  I  2286),  providing  that  every  person 


who  shall  steal  or  obtain  by  robbery  the 
property  of  another  in  any  other  state,  terri- 
tory, or  country,  and  shall  bring  the  same 
Into  this  state,  may  be  convicted  and  pun- 
ished for  larceny  In  the  same  manner  as  If 
such  property  had  been  feloniously  stolen  or 
taken  within  this  state,  and  section  83, 
Crimes  Act  (Gen.  St  1901,  §  2076),  making 
the  alteration  of  brands  with  Intent  to  steal 
or  convert  the  branded  animal  "larceny,"  one 
who  In  another  state  marks  or  brands,  or  al- 
ters the  mark  or  brand  of,  any  animal,  the 
subject  of  larceny  and  the  property  of  an- 
other, with  intent  to  steal  It  or  convert  It  to 
his  own  use,  so  that  If  the  marking,  brand- 
ing, or  alteration  were  done  In  this  state  he 
would  be  guilty  of  the  larceny  as  defined  by 
section  83,  may  be  convicted  and  punished 
for  larceny  under  section  285,  whether  or 
not  the  original  taking  may  have  been  a 
crime  against  the  laws  of  the  state  or  coun- 
try where  It  was  committed.  State  v.  White, 
92  Pac.  829,  asi,  76  Kan.  664,  14  L.  R.  A.  (N. 
S.)  566. 

Confldenoo  gnnie  dlitlngnislaed 

See  Confidence  Game. 

Consent  of  owner 

As  used  In  Cr.  Ck)de,  |  114,  making  it 
criminal  to  steal  money  or  other  property, 
the  word  "steal"  includes  all  the  elements  of 
larceny  at  common  law.  If  the  original  tak- 
ing of  the  property  Is  with  the  consent  of 
the  owner,  the  crime  of  "larceny"  Is  not  com- 
mitted. Cohoe  V.  State,  113  N.  W.  532,  533, 
79  Neb.  811. 

Where  the  owner  of  personalty  volun- 
tarily parts  with  its  possession  for  a  particu- 
lar purpose,  and  the  person  receiving  posses- 
sion for  that  purpose  has  at  the  time  a  fraud- 
ulent Intent  to  make  use  of  such  possession 
as  a  means  of  converting  the  property  to  his 
own  use,  the  crime  is  larceny.  Blvens  v. 
State,  120  Pac.  1033,  1036,  6  OkL  Or.  521. 

Where  one  by  fraud,  trick,  or  false  pre- 
tense induced  the  owner  to  part  merely  with 
the  possession  of  his  property,  there  being 
no  Intent  to  pass  title,  and  the  party  receiv- 
ing takes  it  with  intent  fraudulent  to  con- 
vert it  to  his  own  use,  the  crime  is  "larceny." 
State  V.  Loser,  104  N.  W.  337,  340,  132  Iowa, 
419  (citing  State  v.  Edwards,  41  S.  E.  429, 
51  W.  Va.  220,  59  L.  R.  A.  465;  State  v.  Hall, 
40  N.  W.  107,  76  Iowa,  85,  14  Am.  St.  Rep. 
204;  People  v.  Morse,  2  N.  E.  45,  99  N.  Y. 
662;  State  v.  Anderson,  47  Iowa,  142;  Peo- 
ple V.  Rae,  6  Pac.  1,  66  Cal.  423,  56  Am. 
Rep.  102;  Loomls  v.  People,  67  N.  Y.  329,  23 
Am.  Rep.  123;   1  Whart  Cr.  Law,  |  1179). 

Where  It  appeared  that  the  whole 
scheme  by  which  a  person  obtained  money 
was  a  fraud  from  the  beginning  and  that  pos- 
session obtained  by  mere  trickery  with  a 
present  intent  to  convert  it  to  his  own  use 
that  he  had  no  rightful  possession,  and  that 
delivery  was  made  to  him  without  any  In- 
tent to  pass  the  title,  but  merely  to  enable 


r 


LABCENY 


19 


LARCENY 


him  to  make  a  specific  use  of  the  money,  his 
appropriation  of  it  constituted  "larceny**  at 
common  law.  Commonwealth  t.  E^g,  88 
N.  E.  454,  460,  202  Mass.  379  (citing  Common- 
wealth y.  Flynn,  46  N.  E.  924,  167  Mass. 
460,  57  Am.  8t  Rep.  472;  Commonwealth 
Y.  Rubin,  43  N.  E.  200,  165  Mass.  453 ;  Com- 
monwealth T.  Lannan,  26  N.  E.  858,  153  Mass. 
287,  289,  11  L.  R.  A.  450,  25  Am.  St.  Rep. 
629;  Commonwealth  ▼.  Barry,  124  Mass.  325). 

Coiivegiion 

There  was  a  "conyersion,"  within  B.  ft 
C.  Comp.  §  1807,  declaring  guilty  of  larceny 
one  who  receiyes  money  of  the  state  and  con- 
yerts  it,  where  money  being  deposited  in  a 
bank  by  the  State  Treasurer  for  safe-keep- 
ing was  paid  out  to  others  than  such  Treas- 
urer. State  y.  Ross,  104  Pac.  596,  599,  55 
Or.  450,  42  li.  R.  A.  (IST.  S.)  601. 


CoiiTertins  or  claiming  property  found 

Where  accused,  as  agent  of  prosecutor, 
had  an  ii^terest  in  certain  rent  collected  by 
him,  he  could  not  be  conyicted  of  larceny 
by  embezzlement  of  such  rent,  under  Hurd's 
Rey.  St  1909,  c.  38,  |  75,  proyiding  that,  if 
an  agent  fraudulently  embezzles  or  conyerts 
property  in  his  hands  belonging  to  his  em- 
ployer, he  shall  be  guilty  of  larceny.  People 
y.  O'Farrell,  93  N.  E.  136,  139,  247  111.  44. 

On  an  information  drawn  under  Comp. 
Laws  1909,  I  2591,  defining  larceny  generally, 
a  conviction  may  be  had  under  section  2592 
on  proof  that  accused  found  loi^t  property 
with  means  of  inquiry  as  to  the  owner,  and 
appropriated  the  same  to  his  own  use  with- 
out a  reasonable  effort  to  dlscoyer  the  own- 
er ;  the  latter  section  only  prescribing  a  rule 
of  eyidence.  Berry  y.  State,  111  Pac.  676, 677, 
4  OkL  Cr.  202,  31  L.  R.  A.  (N.  S.)  849. 

When  a  d^yery  of  goods  is  made  for 
a  specific  purpose,  the  possession  is  still  sup- 
posed to  reside  in  the  first  proprietor,  and, 
where  any  person  has  the  bare  charge  of 
another's  effects,  legal  possession  remains  tn 
the  owner,  and  therefore,  where  the  finder 
of  the  purse  told  defendant's  wife  thereof, 
and  she  stated  that  the  purse  looked  like  her 
husband's  and  took  the  same  telling  the  find- 
er that,  if  it  did  not  belong  to  her  husband, 
she  would  return  it,  and  afterwards  posses- 
sion was  giyen  to  him  on  his  claim  of  ownei^- 
ship,  when  In  fact  it  belonged  to  another, 
the  legal  possession  remained  in  the  finder, 
and  defendant's  claim  thereto  constituted  lar- 
ceny. Williams  y.  State,  75  N.  E.  875,  877, 
166  Ind.  472,  2  L.  R.  A.  (N.  S.)  248  {citing 
Smith  V.  People,  53  N.  T.  Ill,  13  Am.  Rep 
474 ;   Bish.  New  Cr.  Law,  |  824). 

Different  grftdes 

''Larceny"  is  dlylded  into  two  degrees, 
or  otherwise  yaried  in  punishment,  by  the 
value  of  the  thing  stolen ;  and  an  indictment 
must  allege  the  yalue  of  the  article  stolen, 
and  the  proof  of  yalue  will  be  adequate  if 
it  simply  .^ows  to  which  of  the  classes  merit- 
ing correfigpondlug  punishment  the  ofi^euse  be* 


longs.    Woodring  y.  Territory,  78  Pac  85,  86,. 
14  Okl.  250,  2  Ann.  Cas.  855. 

Under  Rey.  Pen.  Code,  §§  605,  607,  608, 
as  amended  by  Laws  1903,  p.  175,  a  151» 
"larceny"  is  the  taking  of  personal  property 
accomplished  by  fraud  or  stealth  and  with 
intent  to  depriye  another  thereof.  Larceny 
is  divided  into  two  degrees,  the  first  of  which 
is  termed  "grand  larceny";  the  second,  "petit 
larceny."  Grand  larceny  la  larceny  com- 
mitted in  either  of  the  following  cases:  (1> 
When  the  property  taken  is  of  yalue  exceed- 
ing $20.  (2)  When  such  property,  although 
not  of  yalue  exceeding  $20,  is  taken  from 
the  person  of  another.  (3)  When  such  prop- 
erty, although  not  of  yalue  exceeding  $20,  is 
a  bull,  steer,  cow,  heifer,  or  calf,  or  is  a 
stallion,  mare,  gelding,  horse,  or  colt  Lar- 
ceny in  other  cases  is  petit  larceny.  Under 
Rey.  Pen.  Code,  §{  6Q5,  607,  608,  as  amended 
by  Laws  1903,  p.  175,  c.  151,  making  it  grand 
larceny  to  take  property  exceeding  $20  in 
yalue,  or  when  the  property,  though  not  of 
yalue  exceeding  $20,  is  a  stallion,  mare,  geld- 
ing, horse,  or  colt,  there  is  no  yariance  be- 
tween an  information  alleging  larceny  of  a 
horse  and  proof  of  the  larceny  of  a  gelding, 
especially  in  yiew  of  Rey.  Code  Cr.  Proc.  f 
569,  proyiding  that  neither  a  departure  from 
the  form  or  mode  prescribed  as  to  any 
pleading  nor  error  therein  renders  it  inyalld. 
unless  it  has  prejudiced  defendant,  and  sec- 
tion 229,  proyiding  that  an  indictment  is 
sufficient  if  the  act  charged  is  clearly  set 
out  in  ordinary  and  concl.%  language,  so  as 
to  enable  a  person  of  common  understanding 
to  know  what  is  intended.  ,  State  y.  Matejous- 
ky,  115  N.  W.  96,  98,  22  S.  D.  80. 

To  feloniously  take  from  the  person  of 
another  the  goods  of  that  other  and  carry 
the  same  away  has  always  been  a  crime, 
punishable  as  either  grand  or  petit  "larceny,** 
so  that  the  Legislature  in  defining  and  mak- 
ing punishable  the  specific  act  of  felonious- 
ly taking  property  from  the  person  of  an- 
other did  not  create  a  new  offense,  but  rec- 
ognized such  act  as  a  degree  of  larceny  in 
which  the  grades  of  grand  and  petit  larceny 
are  included,  so  that  a  defendant  charged 
Tiith  larceny  from  the  person  may  properly 
be  conyicted  of  any  of  the  lesser  offenses- 
proved.  State  y.  Clem,  94  Pac  1079,  1080,. 
49  \Vash.  273. 

Element  of  Imrglarj 

See  Burglary. 

Under  Comp.  Laws  1909,  S  2554,  making 
it  burglary  to  break  and  &iter  any  building, 
etc.,'  with  intent  to  steal  therein,  the  word 
"steal"  myolyes  a  felonious  intent  on  the 
part  of  the  taker  to  d^riye  the  owner  of 
property  and  to  conyert  it  to  the  taker's  use; 
while  any  trespass  invblylng  the  taking  of 
personal  property  with  intent  to  deprive  an- 
other thereof  is  **larceny,"  within  section 
2557,  making  it  burglary  to  enter  any  build- 
ing, etc.,  with  intent  to  commit  any  felony,. 
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larceny,  or  malicious  miscMef.     SulUyan  y. 
^    State,  123  Pac.  569,  570,  7  Okl.  Or.  307. 

I  Under  Rev.  St  1898,  §  4334,  as  amended 

'  by  Sess,  Laws  1905,  p.  16,  c  19,  making  it 
burglary  for  any  person  to  break  and  enter 
a  building  with  Intent  to  commit  a  ''larceny*' 
or  any  other  felony,  an  information,  charg- 
ing the  breaking  and  entering  a  building  at 
night,  with  intent  to  steal  goods,  without 
stating  their  value,  sufficiently  charges  a 
burglary  in  the  first  degree,  as  "larceny" 
within  such  section  Includes  both  a  mis- 
demeanor and  a  felony,  and  the  words  "or 
any  other  felony"  are  equivalent  to  "or  any 
felony  other  than  that  embraced  within  the 
larceny."  State  v.  Hows,  87  Pac  163,  31 
Utah.  168. 

Embezzleiiieii.t  dlstlnsniilied 

"Larceny"  and  "embezzlement"  are  dis- 
tinguishable, in  that  in  larceny  possession  of 
the  property  may  be  obtained  by  fraud,  while 
it  cannot  be  so  obtained  in  embezzlement. 
People  V.  Grlder,  110  Pac  586,  588,  13  CaL 
App.  703. 

The  distinction  between  "larceny"  and 
"embezzlement"  is  one  fully  recognized  in 
the  criminal  law.  While  the  two  offenses 
have  much  In  common,  for  the  purpose  of 
prosecution  they  have  uniformly  been  regard- 
ed as  distinct  In  every  "larceny"  there 
must  be  a  trespass  In  the  original  taking  of 
the  property;  that  is,  in  larceny  the  felo- 
nious intent  must  have  existed  at  the  time  of 
taking.  Whereas  "embezzlement"  is  the 
fraudulent  and  felonious  appropriation  of 
another's  property  by  a  person  to  whom  It 
has  been  Intrusted,  or  Into  whose  hands  it 
has  lawfully  come.  State  v.  Casey,  105  S. 
W.  645,  647,  207  Mo.  1,  123  Am.  St  Rep. 
367,  13  Ann.  Gas.  878. 

The  crimes  of  "embezzlement"  and  "lar- 
ceny" are  so  different  in  their  character  that 
they  should  be  treated  in  an  Indictment  as 
distinct  and  separate  offenses.  State  v.  Fin- 
negean,  103  N.  W.  155,  167,  127  Iowa,  286, 
4  Ann.  Cas.  628. 

The  term  "embezzle,"  as  used  In  the 
statute,  is  a  broader  term  than  "larceny," 
but  not  exclusive  of  it.  State  v.  Sullivan, 
21  South.  688,  689,  49  La.  Ann.  200,  62  Am. 
St  Rep.  644;  State  v.  Pellerin,  43  South. 
159, 161, 118  La.  547. 

To  constitute  "larceny"  as  distinguish- 
ed from  "embezzlement"  there  must  be  a  tres- 
pass to  the  possession,  but  it  is  larceny  where 
one  gains  possession  of  another's  personal 
property  so  as  to  constitute  only  a  bare  cus- 
tody, or  procures  it  by  subterfuge;  the 
owner's  property  not  being  divested  in  such 
case ;  he  still  having  constructive  possession. 
Boswell  v.  State,  56  South.  21,  22, 1  Ala.  App. 
178. 

At  common  law,  possession  wfts  a  neces- 
sary element  of  "larceny,"  and  the  distinc- 
tion between  *1arceny"  and  "embezzlement" 
depends  on   the  nature  of   the  possession 


and  the  manner  of  obtaining  it,  and  it  would 
seem  that  a  mere  credit  is  not  the  subject 
of  "larceny"  at  common  law.  Higbee  v. 
State,  104  N.  W.  748,  749,  74  Neb.  331. 

"E}mbezzlement"  is  defined  as  the  fraud- 
ulent appropriation  of  property  by  a  persoa 
to  whom  such  property  has  been  intrusted 
or  into  whose  hands  it  has  lawfully  come. 
It  differs  from  "larceny"  in  the  fact  that  the 
original  taking  of  the  property  was  lawful 
or  with  the  consent  of  the  owner,  while  in 
"larceny"  the  felonious  Intent  must  have  ex- 
isted at  the  time  of  the  taking.  United 
States  V.  Allen,  150  Fed.  152,  153  (citing 
Moore  v.  United  Stales,  16  Sap.  Ct  294,  295, 
160  U.  S.  268,  269,  40  L.  Ed.  422). 

"One  who  obtains  money  or  goods  by 
some  fraudulent  trick  or  artifice,  and  car- 
ries them  away,  is  guilty  of  *larceny.* "  Thus 
where  one  marries  a  woman  In  pursuance  of 
a  scheme  to  procure  money  which  she  has 
on  deposit  in  bank,  and  later  procures  a 
check  for  the  money  on  representations  that 
he  will  use  the  money  in  making  an  invest- 
ment for  her,  he  is  guilty  of  "larceny"  and 
not  "embezzlement"  Hunt  v.  State,  79  S.  W. 
769,  771,  72  Ark.  241,  65  L.  R.  A.  71,  105  Am. 
St.  Rep.  34,  2  Ann.  Cas.  33  (citing  Beasley 
V.  State,  38  N.  E.  35,  138  Ind.  552,  46  Am.  St 
Rep.  418). 

The  crime  of  "embezzlement"  differs  in 
ite  essential  ingrediente  from  the  crime  of 
"larceny"  in  this :  That  in  "larceny"  the  gra- 
vamen of  the  offense  is  the  unlawful  and  fe- 
lonious taking  of  personal  property  with  the 
intent  to  convert  and  steal  the  same,  while 
in  "embezzlement"  the  taking  is  lawful,  be- 
cause of  the  trust  reposed  in  the  agent  serv- 
ant, or  trustee  receiving  It  and  the  gist  of 
the  offense  conslsta  of  the  conversion  of  the 
property  so  received  with  a  felonious  and 
fraudulent  Intent  of  converting  t^e  same  to 
the  use  of  the  agent,  servant,  or  trustee. 
State  V.  Culver,  97  N.  W.  1015,  1016,  5  Neb. 
(Unof.)  238. 

According  to  Pen.  Code,  |  528,  "larceny" 
includes  every  act  which  was  larceny  at  com- 
mon law,  and  in  addition  such  acts  as  form- 
erly constituted  "false  pretenses"  and  "em- 
bezzlement" At  common  law,  if  a  person 
honestly  and  in  good  faith  received  posses- 
sion of  personal  property  in  trust  &M  there- 
after converted  the  same  to  his  own  use,  he 
was  guilty  of  "embezzlement"  If  he  ob- 
tained possession  of  the  property  by  fraud, 
the  owner  intending  nevertheless  to  part 
with  the  title  as  well  as  the  possession,  the 
offense  was  obtaining  property  under  "false 
pretenses."  If  the  possession  was  wrong- 
fully or  fraudulently  obtained,  without  the 
owner's  consent,  and  without  color  of  title, 
and  with  a  felonious  intent  of  converting 
the  property  to  the  use  of  the  taker  or  an- 
other, the  offense  was  "larceny."  People  ex 
rel.  Perkins  v.  Moss,  99  N.  Y.  Supp.  138,  144, 
145,  113  App.  Dlv.  329  (citing  Peoi^e  t.  Mill- 
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er.  62  N.  B.  418,  109  N.  Y.  350,  88  Am.  St 
Rep.  546). 

'^Larceny*'  was  a  crime  at  common  law 
and  consisted  of  a  trespass,  committed  in  tbe 
taking  of  the  personal  goods  and  cliattels  of 
another  with  intent  to  convert  them  to  the 
taker's  use,  without  the  consent  of  the  own- 
er. "Embezzlement"  cannot  be  committed 
unless  the  defendant  is  in  the  lawful  posses- 
sion of  the  property  at  the  time  of  the  con- 
version. As  trespass  is  an  injury  to  the 
possession  only,  it  logically  and  legally  fol- 
lows that  one  in  the  lawful  possession  of 
goods  cannot  commit  larceny  of  them,  for  it 
were  idle  and  absurd  to  talk  of  one  commit- 
ting an  injury  to  his  own  possession.  *'Em- 
bezzlement"  consists  in  the  breach  of  some 
trust  relation  by  one  in  the  lawful  posses- 
sion of  the  personal  property  of  another  who 
fraudulently  converts  it  to  his  own  use.  In 
"larceny"  there  is  no  breach  of  any  confi- 
dential relation  as  in  embezzlement,  while 
in  the  latter  crime  there  is  no  trespass  as  in 
larceny.  State  y.  Browning,  82  Pac  956,  956, 
47  Or.  470. 

"Larceny"  at  common  law  was  the  fe- 
lonious taking  of  the  property  of  another 
against  his  will  with  intent  to  convert  it  to 
the  use  of  the  taker,  or,  as  some  authorities 
hold,  the  use  of  the  taker  or  third  person. 
"Embezzlement"  consists  in  the  fraudulent 
appropriation  to  one*s  own  use  of  money  or 
goods  intrusted  to  him  by  another.  In  lar- 
ceny the  felonious  intent  must  have  existed 
at  the  time  of  taking,  whereas  in  embezzle- 
ment the  fraudulent  act  consists  in  the  ap- 
propriation of  the  property  to  the  use  of  the 
taker  or  third  party,  but  the  felonious  or 
fraudulent  intent  is  of  the  essence  of  the 
offense  in  each  case.  Where  an  insurance 
agent  was  entitled  under  his  contract  wit|i 
the  company  to  a  credit  of  three  months  on 
his  monthly  balances  due  the  company,  ithe 
fact  that  at  the  end  of  the  three  months  he 
was  unable  to  pay,  or  simply  failed  to  pay, 
with  no  proof  of  a  fraudulent  disposition  of 
the  money,  would  not  have  established  em- 
bezzlement The  mere  failure  to  pay  a  debt 
without  compulsion  even  by  one  having  the 
financial  ability  is  neither  larceny  nor  em- 
bezzlement Williams  v.  United  States  Fi- 
deUty  &  Guaranty  Co.,  66  Atl.  495,  496,  105 
Md.  490. 

The  distinction  between  larceny  by  fraud 
and  embezzlement  is  determined  as  to  the 
time  when  a  fraudulent  intent  to  convert 
arose,  and  in  larceny  the  criminal  intuit 
must  exist  at  the  time  of  the  taking,  and  if 
the  taker  received  the  property  as  a  bailment 
with  intent  to  conform  to  the  owner's  wishes 
and  thereafter  fraudulently  appropriates  the 
property,  the  crime  is  embezzlement  under 
Snyder's  Comp.  Laws  1909,  If  2591  and  2609. 
Bivens  v.  State,  120  Pac.  1083,  1086,  6  OkL 
Or.  521. 

"Where  one  honestly  receives  the  pos- 
session of  goods  upon  trust,  and  after  re- 


ceiving them  fraudulently  converts  them  to 
his  own  use,  it  is  a  case  of  'embezzlement' 
But  where  the  possession  has  been  obtained 
through  a  trick  or  device,  with  the  intent, 
at  the  time  the  i>arty  receives  it,  to  convert 
the  same  to  his  own  use,  and  the  owner  of 
the  property  parts  with  the  possession  and 
not  with  the  title,  the  offense  is  'larceny.'  *' 
Where  a  person  gave  money  to  another  as  a 
stakeholder  on  a  bet,  sudti  delivery  having 
been  brought  about  by  fraud  and  artifice  of 
the  stakeholder,  who  intended  to  appropriate 
the  money  In  any  event,  and  who  did  so* 
the  offense  was  "larceny."  State  v.  Ryan, 
82  Pac.  703,  706,  47  Or.  338,  1  L,  R.  A.  (N. 
S.)  862  (quoting  and  adopting  the  statement 
in  People  v.  Tomlinson,  36  Paa  506,  507,  102 
Cal.  19,  23). 

Where  a  person  honestly  receives  the 
possession  of  goods,  chattels,  or  the  money  of 
another  on  any  trust,  express  or  Implied, 
and  after  receiving  them  fraudulently  con- 
verts them  to  his  own  use,  he  may  be  guilty 
of  "embezzlement"  but  not  of  "larceny,"  ex- 
cept as  "embezzlement"  is  by  statute  made 
"larceny."  State  v.  Buck,  84  S.  W.  951,  952, 
186  Mo.  15,  2  Ann.  Oas.  1007  (citing  (Common- 
wealth V.  Barry,  124  Mass.  326). 

False  pretenses  dlstlngnlslied 

The  distinction  between  the  crime  of 
larceny  and  that  of  cheating  by  "false  pre- 
tenses" is  this:  "If  the  false  pretenses  induce 
the  owner  to  part  with  his  property  intend- 
ing to  transfer  both  title  and  possession, 
the  crime  is  cheating  by  'false  pretenses.'  If, 
on  the  other  hand,  one  by  fraud,  trick,  or 
false  pretense  induces  the  owner  to  part 
merely  with  the  possession  of  his  property, 
there  being  no  intent  to  pass  the  title,  and 
the  party  who  receives  it  took  it  with  intent 
fraudulently  to  convert  it  to  his  own  use, 
the  crime  is  'larceny.' "  State  v.  Loser,  104 
N.  W.  337,  839,  340,  132  Iowa,  419. 

Prosecutor  met  defendant  through  a 
newspaper  advertisement,  and  defendant  of- 
fered to  sell  him  a  half  interest  In  the  room- 
ing house  department  of  a  brokerage  com- 
pany for  9200,  and  represented  that  he  (de- 
fendant) needed  an  assistant,  and  that  the 
business  netted  profits  of  between  ^200  and 
$800  a  month.  Prosecutor  desired  a  salary, 
but  thereafter  paid  defendant  $50  to  be  kept 
by  him  for  30  days;  defendant  agreeing 
to  return  the  same  to  prosecutor  at  the  ex- 
piration of  such  time  if  he  was  dissatisfied, 
which  defendant  failed  to  do.  Held  that 
since  the  ownership  of  the  money  so  depos- 
ited remained  in  prosecutor,  and  there  was 
no  intent  on  his  part  to  deliver  possession 
thereof  to  defendant,  except  temporarily,  the 
latter's  offense,  if  any  committed,  was  "lar- 
ceny," and  not  obtaining  money  by  "false 
pretenses."  State  v.  Anderson,  84  S.  W.  946» 
949,  186  Mo.  25  (citing  State  v.  Vickery,  19 
Tex.  326;  2  Arch.  Cr.  PI.  372;  Loomls  v. 
People,  67  N.  Y.  322,  23  Am.  Rep.  123;  Peo- 
ple V.  Morse,  2  N.  EX  45,  99  N.  Y.  662). 
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"Larceny"  and  "false  pretenses"  are  dis- 
tinguishable, in  that  in  larceny  the  owner 
does  not  intend  to  part  with  his  property 
to  accused,  though  he  may  intend  to  part 
with  possession;  while  in  false  pretenses  he 
does  intend  to  part  with  his  title.  People  y. 
Grider,  110  Pac.  580,  688,  13  Cal.  App.  703. 

The  distinction  between  "false  pretenses'* 
and  "larceny*/  is  that  in  the  former  the  own- 
er parts  with  the  possession  and  title  of 
property  by  reason  of  false  and  fraudulent 
representations  knowingly  and  designedly 
made,  while  in  the  latter  the  owner  of  the 
property  stolen  must  not  hare  intended  to 
part  with  the  title  to  it.  People  v.  Proctor, 
82  Pac.  551,  552,  1  Cal.  App.  521. 

"Where,  by  means  of  fraud,  conspiracy, 
or  artifice,  possession  of  the  property  is  ob- 
tained with  felonious  intent,  and  the  title 
still  remains  in  the  owner,  'larceny'  is  es- 
tablished, while  the  crime  is  'false  pretenses' 
if  the  title,  as  well  as  possession,  is  absolute- 
ly parted  with."  People  v.  Delbos,  81  Pac. 
131,  132,  146  Cal.  734  (quoting  and  adopting 
definition  in  People  v.  Rae,  6  Pac.  1,  66  Cal. 
425,  56  Am.  Rep.  102). 

Where  possession  of  personal  property 
is  obtained  from  the  owner  by  fraud,  trick, 
or  device,  and  the  owner  intends  to  part  with 
both  possession  and  the  title  when  he  sur- 
renders control  of  the  property,  the  offense 
is  obtaining  property  by  "false  pretenses"; 
but  if  the  possession  is  fraudulently  secured, 
and  the  owner  does  not  intend  to  part  with 
the  title,  the  offense  is  "larceny."  Beckwith 
V.  Galice  Mines  Co.,  93  Pac.  453,  455,  50  Or. 
542.  16  L.  R.  A.  (N.  S.)  723. 

"If  the  possession  has  been  obtained  by 
fraud,  trick,  or  device,  and  the  owner  of 
it  intends  to  part  with  his  title  when  he 
gives  up  possession,  the  offense,  if  any,  is 
obtaining  money  by  *false  pretenses.'  But 
where  the  possession  has  been  obtained 
through  a  trick  or  device,  with  the  intent, 
at  the  time  the  party  receives  it,  to  convert 
the  same  to  his  own  use,  and  the  owner  of 
the  property  parts  with  the  possession  and 
not  with  the  title,  the  offense  is  'larceny.' " 
Where  a  person  gave  money  to  another  as 
a  stakeholder  on  a  bet,  such  delivery  having 
been  brought  about  by  fraud  and  artifice  of 
the  stakeholder,  who  intended  to  appropriate 
the  money  In  any  event,  and  who  did  so, 
the  offense  was  "larceny."  State  v.  Ryan, 
82  Pac.  703,  706,  47  Or.  338,  1  L.  R.  A.  (N. 
S.)  862  (quoting  and  adopting  the  statement 
in  People  v.  Tomlinson,  36  Pac.  506,  507,  102 
Cal.  19,  23). 

If  the  owner  of  property  part  with  not 
only  the  possession  but  with  the  right  of  prop- 
erty also,  the  offense  of  the  party  obtaining 
the  property  will  not  be  larceny,  but  will 
be  that  of  obtaining  goods  by  *Yalse  pre- 
tenses." Zlnk  V.  People,  77  N.  Y.  114,  128, 
33    Am.    Rep.    589    (adopting    definition   in 


Smith  y.  People,  63  N.  Y.  Ill,  13  Am.  Rep. 
474). 

One  who  went  to  a  wholesale  dgar  store, 
and,  giving  an  as{»umed  name^  falsely  repre- 
sented that  he  had  come  to  get  dgars  for  & 
retail  dealer,  and  thereby  procured  the  cigars 
and  converted  them  to  his  own  use,  was 
guilty  of  "larceny,"  since  the  wholesaler  in- 
tended to  deliver  him  merely  the  possession 
of  the  goods  for  the  retailer,  and  not  to  sell 
them  to  him  personally,  and  was  not  guilty 
of  "obtaining  property  by  impersonating  an- 
other," within  the  meaning  of  Rev.  St  1899, 
I  1900.  State  v.  Eosky,  90  S.  W.  454,  467, 
191  Mo.  1. 

Where  defoidant  induced  R.,  who  had 
previously  been  employed  by  a  dray  company 
authorized  to  receive  goods  for  a  consignee 
of  certain  shoes,  and  who  was  known  to  the 
servants  of  the  carrier  holding  such  goods 
for  delivery,  to  go  to  the  freight  depot  of 
the  carrier  in  Illinois  after  his  employment 
by  the  dray  company  had  terminated,  and 
procure  a  load  of  shoes  from  the  carrier,  and 
R.  obtained  such  shoes,  and  delivered  them 
to  a  person  other  than  the  consignee  in  Mis- 
souri, such  act  constituted  "larceny,"  and 
not  '*false  pretenses,"  and  was  therefore  pun- 
ishable under  Rev.  St.  1899,  §  2362,  provid- 
ing that  every  person  who  shall  steal  the 
property  of  another  in  any  other  state  and 
shall  bring  the  same  into  Missouri  may  be 
convicted  and  punished  for  larceny  as  though 
the  property  was  stolen  in  Missouri.  State 
V.  Mints,  88  S.  W.  12,  16,  189  Mo.  268. 

According  to  Pen.  Code,  §  528,  "larceny" 
includes  every  act  which  was  larceny  at  com- 
mon law,  and  in  addition  such  acts  as 
formerly  constituted  "false  pretenses"  and 
"embezzlement"  At  common  law,  if  a  per- 
son honestly  and  in  good  faith  received  pos- 
session of  personal  property  in  trust  and 
thereafter  converted  the  same  to  his  own 
use,  he  was  guilty  of  "embezzlement."  If 
he  obtained  possession  of  the  property  by 
fraud,  the  owner  intending  nevertheless  to 
part  with  the  title  as  well  as  the  possession, 
the  offense  was  obtaining  property  under 
"false  pretenses."  If  the  iK)ssession  was 
wrongfully  or  fraudulently  obtained,  \Nithout 
the  owner's  consent  and  without  color  of 
title,  and  with  a  felonious  intent  of  convert^ 
ing  the  property  to  the  use  of  the  taker  or 
another,  the  offense  was  "larceny."  People 
ex  rel.  Perkins  v.  Moss,  99  N.  Y.  Supp.  138, 
144,  145,  113  App.  Div.  329  (citing  People  v. 
Miller,  62  N.  E.  418,  169  N.  Y.  350,  88  Am. 
St  Rep.  546). 

Prosecutor  applied  to  defendant  for  a 
position,  who  introduced  him  to  A.  to  ar- 
range the  terms  of  his  employment  A.  re- 
quired prosecutor  to  deposit  $50  as  a  guar- 
anty of  his  honesty,  to  be  returned  on  ter^ 
minatlon  of  his  employment;  but  defendant 
on  the  next  day  told  prosecutor  that,  as  $400 
or    $500    would    pass    through    prosecutor's 
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hands  every  day,  he  must  deposit  $150  more, 
which  he  did.  Defendant  pretended  to  give 
him  a  receipt  for  this  money,  which,  instead, 
was  a  bill  of  sale  for  a  one-half  Interest  in 
the  rooming  house  buainess  conducted  by  the 
concern.  Prosecutor  worked  for  $16  per 
week  for  three  or  four  weeks,  during  whidi 
time  he  drew  $15.76,  and,  becoming  dissatis- 
fiedt  demanded  the  return  of  his  money, 
which  defendant  refused  to  pay  him,  and 
then  prosecutor*  discovered  that  his  receipt 
therefor  was  a  bill  of  sale.  Held  that,  prose- 
cutor never  having  intended  to  part  with  the 
title  to  the  money  so  deposited,  defendant, 
haying  acquired  the  same  by  fraud,  with  the 
felonious  intent  to  convert  it  to  his  own 
use,  was  guilty  of  *'larceny,"  and  not  *'false 
pretenses."  State  v.  Buck,  84  S.  W.  961, 
d52, 186  Mo.  15,  2  Ann.  CSas.  1007  (citing  Com- 
monwealth V.  Barry,  124  Mass.  325 ;  People 
▼.  Morse,  2  N.  E.  45,  09  N.  Y.  662 ;  People 
T.  Dunmar,  13  N.  E.  825,  106  N.  Y.  502;  Peo« 
pie  V.  MUler,  62  N.  E.  418^  169  N.  Y.  330, 
88  Am.  St.  Rep.  546;  People  v.  Gottschalk, 
20  N.  Y.  Supp.  777,  06  Hun,  64). 

As  felony 

See  Ffelony. 

Fovea  mad  mrmum 

Though  an  indictment  charged  that  ae- 
cased  "with  force  and  arms"  stole  a  horse, 
those  words  should  have  been  omitted  from 
the  instructions,  for,  neither  force  nor  arms 
being  an  element  of  the  offense,  their  use  in 
the  indictment  was  unnecessary.  Walklate 
T.  Commonwealth  (Ky.)  118  S.  W.  814,  315. 

Gaatblinc  disttmsnisltod 

The  obtaining  of  money  under  pretext 
of  betting  at  cards  and  the  best  hand  win- 
ning, but  where  in  fact  prosecuting  witness 
had  no  diance  to  win,  and  was  the  only 
player  who  actually  risked  anything,  is  with- 
in Comp.  Laws  1907,  §  4355,  defining  "lar- 
ceny" as  the  felonious  taking  of  the  prop- 
erty of  another,  and  such  a  game  cannot  be 
held  to  constitute  gambling  merely.  State  v. 
Donaldson,  99  Pac.  447,  449,  35  Utah,  96,  20 
L.  B.  A.  (N.  S.)  1164,  136  Am.  St  Rep.  1041. 


Aslafi 

See  Infamous  Crlmeii 

As  aisdomeanor 

See  Misdemeanor. 

Property  of  another 

To  constitute  'larceny,"  the  thing  stolen 
must  be  the  property  of  another ;  but  either 
general  or  special  ownership  may  be  suffl- 
ddt  State  V.  Roswell,  133  S.  W.  99,  100, 
153  Mo.  App.  388. 

"Larceny*'  consists  in  two  essential  ele- 
ments: First,  the  misappropriation;  and, 
second,  the  accompanying  intent.  Evidence 
of  ownership  is  therefore  admissible,  even 
necessary,  in  proving  the  misappropriation, 
•Ince  one  may  not  usually  wrongfully  ap- 
propriate his  o^'n  property.     But  it  is  as 


much  a  crime  to  steal  one  person's  property 
as  another's.  The  ownership  of  the  property 
is  not  an  essential  ingredient  of  the  crime, 
so  long  as  it  appears  that  the  title  to  the 
same  is  not  in  the  accused.  The  crime  ia 
complete  when  it  appears  that  the  property 
feloniously  taken  or  appropriated  was  not 
the  property  of  the  accused.  People  v.  Mead, 
109  N.  Y.  Supp.  163,  164,  125  App.  Div.  7. 

"  'Larceny'  is  the  felonious  stealing,  tak- 
ing, carrying,  leading,  or  driving  away  the 
personal  pro];>erty  of  another,"  and  an  indict- 
ment charging  defendant  with  willfully,  etc., 
taking  from  the  person  and  possession  of 
prosecutors  said  money,  was  insufficient  in 
not  charging  that  tlie  property  was  not  that 
of  defendant.  People  v.  Cleary,  81  Pac.  753, 
1  Gal.  App.  5a 

One  who  has  taken  an  estray  and  is  in 
possession  thereof  has  such  property  interest 
therein  that  the  taking  of  it  from  him  may 
be  "larceny";  so,  also,  one  in  possession  of 
stolen  property  purchased  from  the  thief; 
so,  also,  a  thief,  in  possession  of  property 
he  has  stolen,  as  against  another  than  the 
owner.  Maxwell  v.  Territory,  85  Paa  116, 
10  Ariz.  1. 

Pen.  Code.  (  484,  defines  "larceny"  as 
the  felonious  stealing,  etc.,  of  personal  prop- 
erty of  another.  Held,  that  the  phrase 
"personal  property  of  another,"  as  so 
used,  means  property  in  the  possession  of 
another  who  is  entitled,  as  bailee  or  other- 
wise to  retain  possession  for  some  benefit 
or  profit  to  himself  to  the  exclusion  of  all 
others,  and  not  absolute  ownership  as  de- 
fined by  Civ.  Code,  §  679,  so  that  a  taking  of 
a  heifer  by  the  general  owner  thereof  from 
the  possession  of  an  agister  entitled  to  hold 
the  same  under  a  lien  for  pasturage,  with 
the  intent  to  deprive  the  latter  thereof,  con- 
stituted "larceny."  People  v.  Cain,  93  Pac. 
1037, 1039,  7  CJaL  App.  168. 

Bobbery  as  Inolndlnc 

See  Robbery. 

Robbory  disttnsiilsliod 

See  Robbery. 

Blot  symoaya&onui 

See  Blot 

Steal  ( 

See  Steal. 

Tbeft  synoBymoiis 

See  Theft 

Trespass 

"Larceny"  is  the  felonious  stealing  and 
carrying  away,  etc.,  of  the  personal  property 
of  another,  every  larceny  including  a  tres- 
pass to  the  possession,  which  cannot  exist 
unless  the  property  was  in  the  possession  of 
the  person  from  whom  it  is  charged  to  have 
been  stolen.  People  v.  Hoban,  88  N.  E.  806, 
807,  240  111.  303,  22  L.  R.  A.  (N.  S.)  1132,  16 
Ann.  Cas.  226. 
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**To  constitute  'larceny*  there  mnst  be  a 
trespass  in  the  taking.  ♦  •  •  It  is  not 
necessary  that  the  taking  be  by  force  or 
stealth.  If  possession  is  obtained  by  fraud 
with  Intent  to  convert  the  property  to  the 
use  of  the  taker,  and  it  is  so  converted, 
'larceny'  may  be  charged."  Where  E.  and 
defendants  conspired  to  steal  the  funds  of  a 
labor  union,  and  to  that  end  procured  the 
election  of  E.  as  recording  secretary  of  the 
union,  and  pursuant  to  his  duty  as  such  re- 
cording secretary  he  drew  money  from  a 
bank  to  be  forwarded  to  the  district  and 
national  organizations,  and  carried  the  money 
on  his  person  until  late  in  the  evening,  when 
pursuant  to  the  conspiracy  he  pretended 
to  have  been  held  up  and  robbed,  the  crime 
was  not  'larceny"  because  of  the  absence  of 
a  felonious  taking.  State  v.  Cothem,  115  N. 
W.  890,  891,  138  Iowa,  236. 

"At  common  law  and  under  the  statute, 
In  larceny*  there  mnst  be  a  trespass.  Where 
the  ownership  of  property  is  not  parted  with 
and  by  a  fraud  or  trick  the  possession  of  the 
property  is  obtained  and  is  converted  to  the 
use  of  the  taker  without  the  consent  of  the 
owner,  and  at  the  time  of  resorting  to  the 
trick  or  fraud  to  obtain  the  possession  it 
was  intended  to  take  the  property  and  per- 
manently deprive  the  owner  of  it,  this  would 
constitute  larceny*  at  common  law  as  well 
as  under  the  statute."  State  v.  Copeman,  84 
S.  W.  942,  945,  186  Mo.  108  (citing  1  Bish. 
New  Cr.  Law,  §  585;  State  v.  Murphy,  90 
Mo.  App.  648;  Loomis  v.  People,  67  N.  Y. 
322,  23  Am.  Rep.  123;  State  v.  Vlckery,  19 
Tex.  326). 

LARCENT      AFTEB      TRUST      DIXE- 
GATED 

If  a  person,  fraudulently  intending  to 
get  possession  of  the  money  of  another  and 
appropriate  the  same  to  his  own  use,  by  false 
representations  induces  the  owner  to  deliver 
the  money  to  him  for  the  purpose  of  being 
applied  for  the  owner's  use  or  benefit,  and 
then  appropriates  it  in  pursuance  of  the 
original  intent,  he  is  guilty  of  both  'larceny" 
after  trust  delegated  and  simple  larceny,  and 
may  be  prosecuted  for,  and  convicted  of, 
either  offense.  Martin  v.  State,  51  S.  B.  384, 
123  Ua.  478. 

IJiBCEHTi  BT  BAILEE 

See,  also.  Bailee. 

The  language  of  Mills*  Ann.  St.  |  1256, 
defining  'larceny**  by  a  bailee  converting 
money,  etc.,  "he  shall  be  deemed  guilty  of 
larceny  in  the  same  manner  as  if  the  original 
taking  had  been  felonious,  and  on  conviction 
shall  be  punished  accordingly,**  makes  the  con- 
version by  a  bailee  with  intent  to  steal  the 
exact  equivalent  of  a  felonious  stealing,  tak- 
ing, and  carrying  away.  Quinn  v.  People, 
75  Pac.  396, 397,  32  Colo.  135. 

LABCENT  BT  FALSE  PRETENSES 

See  False  Pretense. 


LABOEKT  FROM  THE  HOUSE 

House  as  element  of,  see  House. 

Under  Pen.  Code  1895,  |  178,  providing 
that  "larceny  from  the  house**  is  the  break- 
ing or  entering  any  house  with  intent  to  steal, 
or  after  breaking  or  entering  said  house  steal- 
ing therefrom  anything  of  value,  the  offense 
can  be  committed  in  four  different  ways.  It 
may  consist  in  the  breaking  of  a  house  with 
intent  to  steal,  provided  the  offense  is  not 
burglary ;  entering  any  house  with  intent  to 
steal;  breaking  a  house  and  stealing  there- 
from, where  it  can  be  acc(Hnplished  without 
entry  or  entering  and  stealing.  Section  182 
defines  two  classes  of  "larceny  from  the 
house"  and  distinguishes  them.  It  provides 
that  "any  person  breaking  and  entering  any 
house  or  building  (other  than  a  dwelling 
house  or  its  appurtenances)  with  Intent  to 
steal,  but  is  detected  and  prevented  fronoi 
carrying  such  Intent  into  effect  or  in  steal- 
ing any  of  the  articles  therein  contained.'' 
The  section  then  provides  that  "any  person 
breaking  or  entering  any  such  house  or 
building  and  stealing  therefrom  any  money, 
goods,  chattels,  wares  or  merchandise  or  any 
other  article  of  value  shall  be  guilty  of  a 
misdemeanor.**  This  second  division  of  the 
section  is  subdivided  into  thefts  where  there 
is  a  breaking  and  entering  in  order  to  accom- 
plish the  theft,  and  where  there  is  no  break- 
ing, but  merely  an  entrance  into  the  build^ng^ 
and  a  theft  is  accomplished.  But  in  both 
cases  a  theft  must  actually  be  committed. 
Under  the  first  portion  of  section  182,  as  in 
the  first  clause  of  section  178,  where  a  house 
other  than  a  dwelling  house  and  its  appur- 
tenances is  broken  and  entered  with  intent 
to  steal,  and  the  offender  is  detected,  he  is 
guilty  of  "larceny  from  the  house,"  though 
nothing  be  taken.  Glaze  v.  State^  58  S.  E. 
1126,  1127,  2  Ga.  App.  704. 

IiARGEKT  FROM  THE  PERSOBT 

Included  in  robbery,  see  Robbery. 
Robbery  distinguished,  see  Robbery. 
See,  also.  Theft  from  the  Person. 

The  crime  of  "larceny  from  the  person" 
(B.  &  C.  Comp.  §  1800)  Is  a  compound  larceny 
consisting  of  simple  larceny  (section  1798) 
aggravated  by  the  circumstance  of  taking  the 
property  from  the  person  of  another  in 
which  the  value  of  the  property  is  not  an 
ingredient  of  the  offense,  as  in  case  of  simple 
larceny.  State  ▼.  Beyner,  91  Pac  301,  302, 
50  Or.  224. 

The  act  of  pocket  picking  is  the  offense- 
of  "larceny  of  the  person.*'  State  v.  Whit- 
ten,  92  N.  E.  79,  80,  82  Ohio  St  174. 

The  two  elements  peculiar  to  "larceny" 
from  the  person  in  the  nighttime  are  that  it 
must  be  "from  the  person'*  and  "in  the  night- 
time"; and,  upon  information  for  larceny 
from  the  person  in  the  nighttime,  a  verdict 
of  larceny  from  "a**  person  in  the  nighttime 
is  insutllcient  State  v.  McGee,  80  S.  W.  899,. 
900,  181  Mo.  312. 
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URD 

Where  "lard"  componnd  was  made 
of  cotton  seed  oil  and  oleostearlne,  and  was 
generally  described  as  lard  both  in  trade  and 
among  consumers,  proof  of  the  theft  of  such 
compound  was  sufficient  to  sustain  a  con- 
viction under  an  indictment  charging  the 
theft  of  lard,  though  "lard'*  as  defined  by 
the  dictionaries  and  the  pure  food  law  means 
a  product  of  a  hog.  Roman  v.  State,  142  S. 
W.  912,  913,  64  Tex.  Or.  R.  615. 

URGE 

See  At  Large. 

A  complaint  for  injury  to  a  pedestrian 
while  passing  along  a  sidewalk  on  a  dark 
ni^t  by  running  into  a  stone,  in  alleging 
that  the  city  had  permitted  a  "large"  stone, 
unguarded  and  unprotected,  to  remain  along 
the  sidewalk,  at  the  edge  thereof,  for  a  long 
time  prior  to  the  accident,  and  that  it  was 
the  city's  duty  to  guard  against  the  danger 
by  erecting  barriers,  is  insufficient;  it  not 
showing  the  size  or  location  of  the  stone,  or 
how  long  it  had  been  there,  so  as  to  make 
it  clear  that  it  was  the  city's  duty  to  main- 
tain barriers.  The  word  "large,"  as  here 
used,  like  "along"  and  "edge,"  is  a  relative 
term.  It  does  not  indicate  the  size  or  char- 
acter of  the  stone,  except  in  a  comparative 
sense.  City  of  Vincennes  v.  Spees,  74  N.  E. 
277.  280,  85  Ind.  App.  389. 

LARGE  CONSiniiER 

The  term  "large  consumer,"  used  in  a 
contract  between  a  dty  and  a  water  company 
providing  that  the  cost  of  furnishing  water 
to  manufacturers  and  large  consumers  was 
to  be  estimated  according  to  the  size  of  the 
establishment,  does  not  mean  persons  taking 
water  for  ordinary  family  use,  where  such 
persons  are  folly  covered  by  a  schedule  based 
on  houses  having  a  certain  number  of  rooms 
and  occupied  by  dilferent  numbers  of  fami- 
lies, but  contemplates  concerns  like  manu- 
factories, which  differ  more  or  less  from  in- 
stances specifically  provided  for.  Berends 
v.  Bellevue  Water  &  Fuel  Gaslight  Co.,  82 
S.  W.  983.  984,  119  Ky.  8. 

LARRY 

A  "larry"  is  a  kind  of  car  used  to  haul 
coal  from  a  coal  mine  tipple  to  coke  ovens, 
and  from  which  larry  ovens  are  charged  with 
coal.  Hairston  v.  United  States  Coal  and 
Coke  Co.,  06  S.  BL  473,  66  W.  Va.  324. 

USCIVIOUS 

See,  also.  Lewdness. 

Character  usually  cannot  be  characteriz- 
ed as  lascivious,  wanton,  or  lewd  unless  it 
was  intentionally  calculated  to  Incite  to  lust 
It  is  thus  distinguished  from  indecency  and 
Impropriety,  which  may  or  may  not  indicate 


lust,  depending  upon  the  purposes  or  feelings 
of  the  person  who  is  guilty  of  such  indecen- 
cy or  impropriety.  Indecency  of  conduct 
may  tend  to  prove  lasdviousness,  but  when 
lasciviousness  is  proven  an  unchaste  char- 
acter is  thereby  established.  State  v.  Hum- 
mer, 104  N.  W.  722,  724,  128  Iowa,  505. 

Rev.  St  f  3893,  declares  every  obscene, 
lewd,  or  lascivious  book,  pamphlet,  print,  or 
other  publication  of  an  indecent  character, 
or  notices  giving  information  for  obtaining 
such  publications,  to  be  nonmailable  matter, 
and  prescribes  a  punishment  for  the  use  of 
the  mails  to  transmit  or  circulate  the  same. 
Held,  that  the  words  "obscene,"  "lewd,"  and 
"lascivious,"  as  used  in  such  section,  signify 
that  form  of  immorality  which  has  relation 
to  sexual  impurity,  having  the  same  meaning 
as  is  given  them  at  common  law  in  prosecu- 
tions for  obscene  libel.  Hanson  v.  United 
States,  157  Fed.  749,  750,  85  O.  0.  A.  325. 

"Lasciviousness"  is  defined  as  wanton- 
ness or  lewdness.  State  v.  Hummer,  104  N. 
W.  722,  723,  128  Iowa,  505  (citing  Ex  parte 
Doran,  32  Fed.  76;  United  States  v.  Clarke, 
38  Fed.  732;  United  States  v.  Durant  46 
Fed.  753:  State  T.  Lawrence,  27  N.  W.  126, 
19  Neb.  807). 

LAST 

See  Same  as  Last 

X.A8T  AJ>JU8TED  VAI.UATIOH 

Under  Act  April  12, 1905  (P.  L.  142),  pro- 
viding for  the  levy  of  a  road  tax  on  "the 
la«rt  adjusted  valuation"  for  county  purposes, 
there  is  no  such  valuation  until  the  county 
co'oimlssloners  have  corrected  the  assessor's 
return,  and  the  board  of  revision  has  given 
the  taxpayers  opportunity  to  object  H.  C. 
Frick  Coke  Co.  v.  Mt  Pleasant  Tp.,  71  Atl. 
930.  931,  222  Pa.  451. 

IiAST  AS8£8SMEirT 

The  "last  county  assessment"  contem- 
plated by  Kirby's  Dig.  §  5683,  providing  that 
no  single  improvement  shall  be  undertaken 
which  exceeds  in  cost  20  per  cent,  of  the 
value  of  the  property  in  the  improvement  dis- 
trict as  shown  by  the  "last  county  assess- 
ment," includes  the  valuation  added  by  the 
county  board  of  equalization,  and  where  the 
value  is  thus  increased  before  the  board  of 
improvement  of  a  city  reports  the  estimat- 
ed cost  of  an  improvement,  and  before  the 
passage  of  an  ordinance  levying  the  assess- 
ment to  pay  for  the  improvement,  such  in- 
creased value  must  be  considered.  Board 
of  Improvement  Dist  No.  5  of  Texarkana  v. 
Oflenhauser,  105  S.  W.  265,  268,  84  Ark.  257. 

I.AST  CI.EAB  CHAirCE 

See,  also,  Discovered   Negligence;    Dis- 
covered Peril ;  Humanitarian  Doctrine. 

The  doctrine  of  the  "last  clear  chance," 
generally  attributed  to  the  case  of  Davles  v. 
Mann,  10  Mees.  &  W.  Rep.  546,  in  which  the 
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owner  of  a  donkey,  who  negligentiy  turned 
it  out  on  the  highway  with  ite  feet  hobbled, 
was  allowed,  nothwithstanding  his  own  negli- 
gence, to  recover  from  a  person  driving  along 
the  highway  who  carelessly  ran  into  and  kill- 
ed it,  is  that  the  contributory  negligence 
of  the  party  injured  will  not  defeat  the  ac- 
tion if  it  be  shown  that  the  defendant  might 
by  the  exercise  of  reasonable  care  and  pru- 
dence have  avoided  the  consequences  of  the 
injured  party's  own  negligence.  Pilmer  v. 
Boise  Traction  Co.,  94  Pac.  437,  438,  14 
Idaho,  327,  15  L.  B.  A.  (N.  S.)  254,  125  Am. 
St.  Rep.  161. 

"The  last  clear  chadce  doctrine^'  arises 
where  plaintUf  has  been  negligent  in  plac- 
ing himself  in  a  position  of  -danger,  but 
that  negligence  has  spent  its  force  at  the 
time  he  received  an  injury  owing  to  the  neg- 
ligence of  defendant  SchoU  v.  Belcher,  127 
Pac.  968,  975,  03  Or.  310. 

Under  the  "last  clear  chance  doctrine," 
one  is  liable  for  injury  negligently  inflicted 
upon  another,  though  the  injured  person  by 
his  own  negligence  put  himself  in  the  place 
of  danger,  if  the  person  inflicting  the  in- 
juries saw  the  peril  in  time  to  have  avoid- 
ed the  accident  by  using  ordinary  care.  Cer- 
rano  v.  Portland  By.,  Light  &  Power  Co., 
126  Pac.  37,  40,  62  Or.  421. 

The  "last  clear  chance"  to  avoid  injury  is 
the  last  opportunity  to  avoid  the  danger,  by 
one  of  the  parties  learning  of  it,  and  know- 
ing that  the  safety  of  the  other  depends  sole- 
ly upon  his  conduct,  and  the  rule  does  not 
apply  where  the  act  of  the  injured  party  and 
the  defendant  are  substantially  concurrent 
Indianapolis  St  R.  Co.  v.  Bolin,  78  N.  E. 
210,  213,  215,  39  Ind.  App.  169. 

The  "last  clear  chance*'  doctrine,  which 
is  the  rule  that,  notwithstanding  the  injured 
person's  original  negligence,  the  defendant 
is  liable  if,  by  the  exercise  of  ordinary  care, 
he  might  have  discovered  plaintiff's  peril  in 
time  to  have  avoided  the  injury,  is  in  con- 
flict with  the  contributory  negligence  rule. 
Chicago,  B.  &^Q.  R.  Co.  v.  Lilley,  93  N.  W. 
1012,  1016,  4  Neb.  <Unof.)  286. 

"Last  clear  chance*'  is  the  doctrine  that 
though  the  plaintiff  may  have  been  guilty 
of  negligence,  and  although  that  negligence 
may  in  fact  have  contributed  to  the  accident, 
yet,  if  the  defendant  could,  in  the  result,  by 
the  exercise  of  proper  care  and  diligence, 
have  avoided  the  mischief  which  happened, 
the  plaintiff's  negligence  will  not  excuse  him. 
McClanahan  v.  Vicksburg,  S.  &  P.  R.  Co., 
35  South.  902,  906,  111  La.  781. 

If  the  negligence  of  both  parties  co- 
operate there  is  usually  no  liability,  except 
for  the  "humanitarianr  or  last  chance'  doc- 
trine," which  means  that,  though  the  in- 
jured party  may  have  beoi  negligent  in  plac- 
ing himself  in  a  position  of  peril,  yet  if 
defendant,  by  ordinary  care,  did  see,  or 
could  see,  him  in  time  to  have  averted  injury. 


defendant  is  liable.    Matz  v.  Missouri  Pac. 
Ry.  Co.,  117  S.  W.  584,  591,  217  Mo.  275. 

The  doctrine  of  "last  clear  chance"  is 
not  limited  to  cases  where  the  peril  of  the 
person  injured  has  been  actually  discovered 
by  those  causing  the  injury,  but  extending  to 
cases  where  the  peril  could  have  been  dis- 
covered by  the  exercise  of  reasonable  care  on 
their  part  The  duty  to  exercise  due  care 
to  avoid  the  consequence  of  another's  negli- 
gence arises  when  the  circumstances  are 
such  that  an  ordinarily  prudent  person  would 
have  reason  to  apprehend  its  existence. 
Nichols  V.  Chicago,  B.  &  Q.  R.  Co.,  98  Pac. 
808,  814,  44  Colo.  501. 

The  "last  clear  chance"  doctrine  is  some- 
what of  an  exception  to  the  general  rule 
of  law,  by  which  an  injury  caused  by  the 
Joint  negligence  of  the  wrongdoer  and  the 
person  injured  is  not  actionable.  Murphy  v. 
Wabash  R.  Co.  (Mo.)  128  S.  W.  481,  486. 

The  doctrine  of  the  "last  clear  chance" 
does  not  involve  the  recognition  of  liability 
in  case  of  concurrent  negligence,  and  does 
not  involve  a  case  of  comparative  negligence, 
but  requires  one  to  use  reasonable  care  not 
to  injure  another  in  the  condition  in  which 
the  latter  has  placed  himself,  though  the  lat- 
ter is  guilty  of  negligence  in  putting  himself 
in  a  place  of  danger  avoidable  by  reasonable 
precautions.  Welsh  v.  Tri-City  Ry.  Co.,  126 
N.  W.  1118,  1119,  148  Iowa,  200. 

The  exception  to  the  general  rule  mak- 
ing contributory  negligence  a  defense,  known 
as  the  "last  chance  doctrine,"  does  not  ap- 
ply where  there  is  no  negligence  of  the  de- 
fendant supervening  subsequently  to  that  of 
the  plaintiff,  as  where  his  negligence  is 
continuous  and  operative  down  to  the  moment 
of  the  injury,  or  where  his  negligence  or  posi- 
tion of  danger  is  not  discovered  by  the  de- 
fendant in  time  to  avoid  the  injury.  Denver 
City  Tramway  Co.  v.  Cobb,  164  Fed.  41,  43, 
90  C.  C.  A.  459. 

The  rule  of  "the  last  clear  chance"  im- 
plies that  the  one  charged  with  negligence 
knew  the  person  injured  was  in  a  place  of 
danger  and  negligently  failed  to  avoid  injur- 
ing him;  but  his  testimony  that  he  did  not 
have  such  knowledge  is  not  conclusive.  Such 
knowledge  may  be  shown  by  proof  that  the 
person  injured  was  in  a  situation  of  immi- 
nent danger,  and  so  situated  that  the  one  in- 
juring him,  if  he  used  his  senses  as  human 
beings  ordinarily  do,  must  have  known  the 
danger.  Zitnik  v.  Union  Pac.  R.  Co.,  LH6  N. 
W.  995,  997,  91  Neb.  679. 

The  doctrine  of  "last  dear  chance"  can- 
not be  applied  where  both  parties  are  con- 
temporaneously and  actively  in  fault,  and 
by  their  mutual  carelessness  an  injury  en- 
sues to  one  or  both  of  them.  Rowe  v.  South- 
ern California  Ry.  Co.,  87  Pac.  220,  221,  4 
Cal.  App.  1  (citing  Holmes  v.  South  Pac 
Ooast  Ry.,  31  Pac.  884,  97  CaL  169). 
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The  'last  clear  chance  doctrine"  applies 
to  the  facts 'of  the  particular  case,  and  the 
doctrine  Is  applicable  if  It  appears  that 
plaintiff  was  negligent  and  the  defendant 
was  not  negligent  in  bringing  about  the  dan- 
gerous situation,  but  saw  or  might  have  seen 
plaintiff's  peril  in  time  to  prevent  the  injury. 
McGee  v.  Wabash  R.  Co.,  114  S.  W.  33,  35, 
214  Mo.  530. 

The  doctrine  of  "last  clear  chance''  la 
an  exception  to  the  general  rule  that  con- 
tributory negligence  of  the  person  injured 
will  bar  recoveiy  without  reference  to  the 
degree  of  negligence,  and  under  the  doctrine, 
an  injured  person  may  recovw  from  the  in- 
jury resulting  from  the  negligence  of  another 
though  his  own  negligence  exposed  him  tp 
the  danger  of  injury,  If  the  injury  was  more 
immediately  caused  by  want  of  care  on  the 
other's  part  to  avoid  the  Injury  after  dis- 
covering the  peril  of  the  person  injured. 
Clark  T.  St.  Louis  &  B.  F.  R.  Co.,  106  Pac. 
361,  363,  24  Okl.  764. 

The  doctrine  of  the  "last  dear  chance" 
rests  upon  the  principle  that  there  is  some- 
thing in  the  plaintiff's  condition  or  situation 
to  admonish  the  defendant  that  be  is  not 
able  to  protect  himself.  It  is  the  doctrine  of 
prior  and  subsequent  negligence,  or  remote 
and  proximate  cause,  and  presupposes  the  in- 
tervention of  an  appreciable  interval  of  time 
between  the  prior  negligence  of  the  plaintiff 
and  tlie  subsequent  negligence  of  the  defend- 
ant It  applies  notwithstanding  the  contribu- 
tory negligence  of  the  plaintiff  when  the  de- 
fendant knows,  or  by  the  exercise  of  ordi- 
nary care  ought  to  know,  of  plaintiff's  dan- 
ger, and  fails  to  do  something  which  it  has 
power  to  do  to  avoid  the  injury,  or  when  the 
plaintiff  is  in  some  position  of  danger  from 
a  threatened  contact  with  some  agency  un- 
der the  control  of  the  defendant,  when  the 
plaintiff  cannot  and  the  defendant  can  pre- 
vent a  resulting  injury.  Roanoke  Ry.  & 
Electric  Co.  v.  C&rroU,  72  S.  E.  125,  127.  112 
Va.  598. 

"The  party  who  has  the  last  opportunity 
of  avoiding  an  accident  is  not  excused  by 
the  negligence  of  any  one  else.  His  negli- 
gence, and  not  that  of  the  one  first  in  fault. 
Is  the  proximate  cause  of  the  injury."  Again 
It  has  been  stated  in  this  way:  "Where  both 
parties  are  negligent,  the  one  that  has  the 
last  dear  opportunity  to  avoid  the  acddent, 
notwithstanding  the  negligence  of  the  other, 
is  solely  responsible  for  it;  his  negligence 
being  deemed  the  direct  and  proximate  cause 
of  it"  The  rule  is  bottomed  sometimes  upon 
one  proposition,  and  sometimes  upon  the 
other,  and  sometimes  upon  both.  The  first 
is  that  in  such  cases  defendant's  negligence, 
Instead  of  being  concurrent,  is  the  sole  and 
proximate  cause  of  the  injury,  and  the  other 
Is  that  plaintiff's  negligence  is  no  defense  to 
wanton  or  willful  negligence.  When  bottom- 
ed solely  upon  the  last  proposition,  to  wit, 


wantonness  or  willfulness,  it  is  apparent 
that  something  more  than  the  want  of  ordi- 
nary care  is  necessary.  The  injury  must 
either  be  willful,  or,  as  said  in  some  cases, 
be  due  to  such  gross  negligence  as  that  wan- 
tonness or  willfulness  may  be  inferred. 
When  bottomed  upon  the  former  proposition 
—that  is  to  say,  upon  the  doctrine  that  de- 
fendant's negligence,  being  last  in  point  of 
time,  Is  the  proximate,  and  plaintiff's  pre- 
cedent negligence  the  remote,  cause — neither 
wantonness  nor  willfulness  nor  their  equiva- 
lent need  be  shown.  But  it  must  appear  in 
such  cases  that  plaintiff's  and  defendant's 
negligence  are  not  concurrent  in  point  of 
time.  If  concurrent  in  this  sense,  then  there 
can  be  no  recovery  save  where  the  rule  of 
comparative  negligence  obtains.  McCormick 
V.  Ottumwa  Ry.  &  Light  Co.,  124  N.  W.  889, 
892,  146  Iowa,  119. 

Under  the  "last  chance"  doctrine^ 
"though  plaintiff  negligently  placed  himself 
in  a  perilous  position  by  driving  near  the 
track,  the  motorman  operating  the  car  owed 
the  plaintiff  the  duty  to  avoid  injuring  him, 
and  plaintiff's  previous  negligence  did  not 
bar  a  recovery  if  the  injury  resulted  from 
the  negligence  of  the  motorman  is  not  stop- 
ping or  checking  the  car."  Deltring  v.  St 
Louis  Transit  Co.,  85  S.  W.  140,  144,  109 
Mow  App.  524  (quoting  and  adopting  defini- 
tion in  Sepetowski  v.  St.  Louis  Transit  Co., 
76  S.  W.  693,  102  Mo.  App.  119;  Morgan  v. 
Wabash  R.  Co.,  60  S.  W.  195,  159  Mo.  262; 
Hutchinson  v.  St  Louis  &  M.  R  Co.,  88  Mo. 
App.  loc.  clt  383). 

The  theory  of  the  last  diance  doctrine, 
wMch  applies  only  where  thero  is  negligence 
of  defendant  subsequent  to  the  negligence  of 
plaintiff,  so  that  defendant's  negligence  is 
the  proximate  cause  of  the  injury  notwith- 
standing plaintiff's  prior  negligence,  Is  not 
submitted  by  instructions  that  plaintiff  could 
recover  if  she,  in  attempting  to  cross  a  street, 
and  while  crossing  it,  was  exercising  ordi- 
nary care  to  avoid  injury,  and  defendant's 
driver  negligently  failed  to  give  warning  of 
her  danger,  or  negligently  failed  to  stop  the 
team  after  he  could  have  seen  by  the  exer- 
cise of  ordinary  care  that  plaintiff  was  in 
danger  of  collision  with  the  team.  Vaughn 
V.  Wm.  J.  Lemp  Brewing  Co.  (Mo.)  132  S.  W. 
293,297. 

What  is  termed  as  the  "last  chance  doc- 
trine" is  the  doctrine  to  the  effect  that  in 
cases  of  contributory  negligence  he  who  has 
the  last  clear  opportunity  to  avoid  infilcting 
an  injury  Is  responsible  if  in  the  exercise  of 
ordinary  care  he  fails  to  do  so.  Where  those 
in  charge  of  a  locomotive  saw  plaintiff's 
team  slowly  approadilng  a  crossing  150  feet 
away,  they  were  not  chargeable  with  negll- 
llgence  in  falling  to  chedc  the  train,  but 
were  entitled  to  presume  plaintiff  would  stop. 
Lambert  v.  Southern  Pac  B.  Co.,  79  Pac. 
873,  875,  146  CaL  23L 
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Ao  instruction  tliat  if  the  jury  find  from 
the  eTidence  that  plaintiif  was  negligent  in 
attempting  to  cross  the  street,  yet  if  they 
further  find  that  defendant's  agent  or  serv- 
ant in  <diarge  of  the  car  alleged  to  haye  in- 
flicted the  injury,  either  saw,  or  by  the  ex- 
ercise of  ordinary  care  could  haye  seen,  the 
danger  of  plaintiiTs  position  in  time  to  have 
avoided  the  collision,  but  failed  to  exercise 
care  and  negligently  allowed  the  car  to  col- 
lide with  plaintifT  and  injure  her,  then  plain- 
tiff is  entitled  to  recover,  presented  what  is 
known  as  the  'humanitarian"  or  *1ast 
chance"  doctrine  Hough  v.  St  Louis  Car 
Co.,  123  S.  W.  83,  86,  146  Mo.  App.  58. 

The  doctrine  of  the  ''last  etiance,**  or 
"last  clear  chance,"  makes  it  necessary  for 
the  servants  of  a  railway  company,  after 
they  see  the  danger  of  a  person  who  has 
negligently  come  upon  the  track,  to  avoid 
injuring  him.  To  this  end,  the  servants  of 
the  railway  company  are  bound  to  keep  a 
vigilant  lookout  in  front  of  advancing  en- 
gines or  trains  in  order  to  discover  persons 
exi)Osed  to  danger  on  highway  crossings,  or 
at  other  places  where  they  have  a  legal  right 
to  be,  and  the  railway  company  will  be  liable 
for  running  over  them  if,  by  maintaining  such 
a  lookout  and  by  using  reasonable  care  and 
exertion  to  check  or  stop  its  train,  it  could 
avoid  injury  to  them.  The  doctrine  applies 
where  the  negligence  of  the  person  injured 
is  remote  and  that  of  the  railway  com- 
pany proximace,  for  if  both  be  negligent,  and 
the  negligence  of  both  be  concurrent  and  di- 
rectly contributing  to  produce  the  accident, 
then  the  case  is  one  of  contributory  negli- 
gence pure  and  simple.  If,  however,  the  neg- 
ligence of  the  person  injured  merely  puts 
him  in  the  place  of  danger  and  stops  there 
and  does  not  actively  continue  until  the 
moment  of  the  accident,  and  the  railway 
company  either  knew  of  his  danger,  or  by 
the  exercise  of  such  diligence  as  the  law  im- 
poses would  have  known  it,  then,  if  the  neg- 
ligence of  the  perdon  injured  did  not  concur- 
rently combine  with  that  of  the  railway  com- 
pany to  produce  the  injury,  the  company's 
negligence  is  the  proximate  cause,  and  that 
of  the  person  injured  is  the  remote  cause. 
Drown  v.  Northern  Ohio  Traction  Co.,  81  N. 
£).  3:^6,  328,  76  Ohio  St.  234,  10  L.  R.  A.  (N. 
S.)  421,  118  Am.  St  Rep.  844. 

The  "last  clear  chance"  doctrine  is  thus 
defined  in  Thompson  on  Negligence,  449; 
"When  it  is  said,  in  case  where  the  plaintiff 
has  been  guilty  of  contributory  negligence, 
that  the  company  is  liable  if  by  the  exercise 
of  ordinary  care  it  could  have  prevented  the 
accident,  it  is  understood  that  it  will  be  so 
liable  if  by  the  exercise  of  reasonable  care, 
after  a  discovery  by  defendant  of  the  danger 
in  which  the  party  stood,  the  accident  could 
have  been  prevented,  or  if  the  company  fail- 
ed to  discover  the  danger  through  the  reck- 
lessness or  carelessness  of  its  employes,  when 
the  exercise  of  ordinary  care  would  have  dis- 


covered the  danger  and  averted  the  calam- 
ity." This  rule  calls  for  "ordinary  care"  and 
not  for  extraordinary  care,  and  the  use  of 
all  possible  precautions ;  and  wli^e  pIslntilT 
stepped  onto  the  track  in  front  of  some  cars 
moving  towards  him  by  gravity  under  con- 
trol of  the  brakes  alone,  the  mere  fact  tliat 
the  crew  of  the  switching  engine  standing 
close  by,  on  a  parall^  trade,  did  not  sound 
either  wliistle  or  belU  but  attempted  to  warn 
him  by  shouting  to  him,  was  not  negligence 
on  their  part  which  would  create  a  liability 
under  the  "last  clear  chance"  doctrine,  bot 
at  most  an  error  of  Judgment  in  an  emergen- 
cy created  by  pfadnttiTs  own  act,  especially 
where  plaintiff  heard  but  did  not  heed  the 
shouts.  Jones  v.  Sibley,  L.  B.  ft  S.  R.  Co^ 
46  South.  61,  64,  121  La.  39  (citing  Harlan 
V.  St  Louis,  K.  C.  ft  N.  Ry.  Co.,  65  Mo.  22). 

In  an  action  for  injuries  to  a  person  on 
the  track  of  an  electric  street  railway,  an 
instruction  that  the  motorman  must  use  dili- 
gence to  avoid  danger  to  a  person  on  the 
track,  and  that  the  car  must  be  stopped,  it 
there  is  time  to  stop  it,  where  the  person  is 
in  a  dangerous  position,  and  if  there  was 
time,  in  the  exercise  ol  ordinary  care,  for  a 
motorman  to  have  stoi^ied  the  car  after  see- 
ing, or  after  he  was  bound  to  see,  with  ordi- 
nary care,  the  dangerous  position  of  the 
person  on  the  track,  and  failed  to  check  the 
speed  of  the  car,  then  the  defendant  was 
guilty  of  negligence,  is  not  objectionable  in 
not  properly  stating  the  theory  of  "the  last 
clear  chance."  Indianapolis  St  Ry.  Co.  v. 
Seerley,  72  N.  E.  169,  1034,  35  Ind.  App.  467. 

The  rule  that  one's  neglect  to  discover 
peril  of  another  is  to  be  held  to  be  the  sole 
proximate  cause  of  resulting  injury  is  not 
an  arbitrary  but  a  reasonable  one.  The  test 
is:  What  wrongful  conduct  occasioning  an 
injury  was  in  operation  at  the  very  moment 
it  occurred  or  became  inevitable?  If  Just  be- 
fore the  climax  only  one  party  had  the  pow- 
er to  prevent  the  catastrophe,  and  he  neg- 
lected to  use  it,  the  legal  responsibility  is 
his  alone.  If,  however,  each  had  such  pow- 
er and  each  neglected  to  use  it,  then  their 
negligence  was  concurrent,  and  neither  can 
recover  of  the  other.  The  doctrine  of  "last 
clear  chance'*  will  not  be  extended  to  cases 
where  the  plaintiff*s  own  negligence  extend- 
ed up  to  and  actually  contributed  to  the 
injury.  To  warrant  its  application  there 
must  have  been  some  new  breach  of  duty 
upon  the  part  of  the  defendant  subsequent 
to  the  plaintlfTs  negligence.  In  an  action 
for  damages  for  the  death  of  a  railroad  em- 
ploy6  who  was  run  over  by  an  engine  while 
at  work  on  the  track,  where  there  was  no 
evidence  to  show  whether  he  looked  and 
listened,  an  instruction  that,  if  the  employte 
in  charge  of  the  engine  could  by  the  exercdse 
of  reasonable  diligence  have  seen  deceased 
on  the  track  in  sufficient  time  to  have  stopped 
the  engine  and  avoided  the  injury,  plaintiff 
will  be  entitled  to  recover,  notwithstanding 
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deceased  was  negligent  in  falling  to  see  the 
approacli  of  a  train,  was  erroneous.  Mis- 
souri Pac.  R.  Co.  V.  Bentiey,  93  Pac.  150,  152, 
78  Kan.  221  (quoting  and  adopting  definition 
In  Dyerson  v.  Union  Pac  R.  Co.,  87  Pac.  680, 
74  Kan.  528,  7  L.  R.  A.  [N.  JB.]  132,  11  Ann. 
Gas.  207). 

The  engineer  of  a  train  who  has  given 
the  danger  signal,  commencing  when  a  track- 
man was  seen  on  the  track  600  feet  away, 
and,  as  soon  as  he  discovers  that  the  man  Is 
apparently  unconscious  of  the  approach  of 
the  train,  adopts  every  possible  means  to 
avert  the  accident,  by  sounding  bell  and 
whistle  and  reversing  the  engine  and  putting 
on  the  air  brakes,  has  done  his  full  duty, 
as  respects  'the  last  clear  chance."  Hoffard 
V.  IlUnols  Cent  R.  Co.,  110  N.  W.  446.  450, 
138  Iowa,  543,  16  L.  R.  A.  (N.  S.)  797. 

As  applied  to  an  action  for  Injuries  to  a 
traveler  In  a  collision  with  a  street  car,  the 
doctrine  of  the  "last  clear  chance"  Is  that, 
even  assuming  the  negligence  of  plaintiff  con- 
tributed to  the  injury  of  which  he  com- 
plains, still  if,  after  the  occurrence  of  such 
contributory  negligence,  the  employes  of  de- 
fendant saw  the  dangerous  condition  In 
which  plaintiff  was  placed,  and  by  the  ex- 
ercise of  ordinary  care  could  have  stopped 
the  car,  and  so  have  avoided  injuring  him, 
and  failed  to  do  so,  the  defendant  is  respon- 
sible. Henderson  v.  Los  Angeles  Traction 
Co.,  89  Pac.  976,  980,  150  Cal.  689. 

The  theory  of  the  **last  clear  opportu- 
nity," in  the  case  of  injury  to  one  on  the 
trade  by  being  struck  by  the  engine,  is  that 
the  engineer  saw  the  party  injured  and  real- 
ized her  perilous  situation  and  had  ample 
opportunity  to  have  avoided  the  accident  by 
the  exercise  of  reasonable  caution  and  care. 
ZJpperlen  v.  Southern  Pac  Co.,  93  Pac.  1049, 
1053,  7  CaL  App.  206. 

Under  the  doctrine  of  the  "last  clear 
chance,"  where  negligence  of  defendant  is 
the  proximate  cause  of  the  injury  for  which 
suit  la  brought,  and  that  of  plaintiff  a  remote 
cause  only,  the  plaintiff  may  recover.  In  the 
case  of  a  person  injured  at  a  street  railway 
crossing,  if  the  motorman  saw,  or  could  have 
seen  by  the  exercise  of  ordinary  care,  the 
situation  of  the  person  in  time  to  have  avoid- 
ed injuring  him,  and  falls  to  do  so,  the  rail- 
road company  is  liable  for  his  injury,  and, 
notwithstanding  the  negligence  of  the  person 
In  placing  himself  in  a  position  of  peril,  un- 
der the  doctrine  of  the  ''last  clear  chance," 
this  operates  as  an  exception  to  the  general 
rule  forbidding  recovery  by  plaintiff  guilty 
of  contributory  negligence.  It  is  no  depar- 
ture from  just  principles,  but  a  wholesome 
and  humane  doctrine,  to  hold  that  if  after 
the  defendant  knew,  or  in  the  exerdse  of  or- 
dinary care  ought  to  have  known,  of  plain- 
tiff's n^ligence,  he  could  have  avoided  the 
accident,  but  failed  to  do  so,  the  plaintiff 
can  recover.    Grass  v.  Ft.  Wayne  &  W.  VaL 


Traction  Co.,  81  N.  B.  514,  517,  42  Ind.  App. 
395  (citing  Indianapolis  Traction  ft  Terminal 
Co.  V.  KIdd.  79  N.  E.  347,  350,  167  Ind.  402, 
7  L.  R  A.  (N.  S.)  143,  10  Ann.  Cas.  942). 

In  an  action  for  injuries  to  a  person  on 
the  track  of  an  electric  street  railway,  an  in- 
struction that  the  motorman  must  use  dili- 
gence to  avoid  danger  to  a  person  on  the 
track,  and  that  the  car  must  be  stopped,  if 
there  is  time  to  stop  it,  where  the  person  is 
in  a  dangerous  position,  and  if  there  was 
time,  in  the  exercise  of  ordinary  care,  for  a 
motorman,  to  have  stopped  the  car  after  see- 
ing, or  after  he  was  bound  to  see,  with  ordi- 
nary care,  the  dangerous  position  of  the  per- 
son on  the  track,  and  failed  to  check  the 
speed  of  the  car,  then  the  defendant  was 
guilty  of  negligence,  is  not  objectionable*  in 
not  properly  stating  the  theory  of  the  "last 
clear  chance."  Indianapolis  St.  Ry.  Co.  v. 
Seerley,  72  N.  B.  169,  170,  35  Ind.  App.  467. 

The  doctrine  of  the  "last  clear  chance" 
means  that  notwithstanding  the  previous  neg- 
ligence of  plaintiff,  if  at  the  time  of  the  in- 
Jury  it  might  have  been  avoided  by  the  ex- 
ercise of  reasonable  care  on  the  part  of  de- 
fendant, defendant  will  be  liable  for  the  fail 
ure  to  exercise  such  care.  Hence,  where  a 
passenger,  a  girl  under  14  years  of  age,  un- 
accustomed to  riding  on  street  cars,  becomes 
frightened  by  the  negligence  of  the  defend- 
ant's servants  in  carrying  such  passenger 
past  her  known  destination,  and  the  conduc- 
tor knows,  or  by  the  exercise  of  due  care  and 
diligence  under  the  circumstances  should 
know,  of  such  passenger's  frightened  condi- 
tion, and  that  she  is  about  to  leave  the  mov- 
ing car,  it  is  his  duty  to  exercise  the  high- 
est degree  of  care  possible  under  the  circum- 
stances to  prevent  such  passenger  from 
alighting  from  the  moving  car.  Kruger  v. 
Omaha  &  C.  B.  St  Ry.  Co.,  114  N.  W.  571, 
573,  80  Neb.  490,  17  L.  R.  A  (N.  S.)  101,  127 
Am  St  Rep.  786. 

LAST  DESCRIBED 

A  deed  from  a  tax  collector  to  the  terri- 
tory, which  recites  the  assessment  and  levy 
of  taxes  for  the  year  on  property  described 
as  "Cabin  and  Lot  6  of  Block  60  and  Cabin 
and  Lot  7  of  Block  60**  of  a  city  and  on  per- 
sonal property,  and  which  states  that  the 
taxes  were  delinquent,  and  that  the  property 
was  sold  to  the  territory,  and  which  conveys 
to  the  territory  "all  that  lot  ♦  •  •  of 
land  *  *  *  above  and  last  described  in 
this  deed,**  conveys  only  lot  7.  Abell  v. 
Swain,  100  Pac.  831,  832,  12  Ariz.  421. 

The  phrase  "last  herein  described,"  in  a 
finding  that  a  bankrupt  was  the  owner  of  a 
business,  together  with  a  leasehold  interest 
of  the  premises  and  the  furniture  contained 
therein,  and  the  good  will  of  the  business, 
and  that  he  had  sold  the  property  "last  here- 
in described,'*  confines  the  sale  by  the  bank- 
rupt to  a  sale  of  the  good  will  of  his  business 
and  the  furniture  used  in  connection  there- 
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with,  and  not  a  sale  of  his  leasehold  Interest. 
Lelst  y.  Dlerssen,  88  Pac.  812,  814,  4  Gal. 
App.  634. 

The  rule  that  the  expression,  ''the  real 
property  last  hereinbefore  described,"  used 
in  the  granting  part  of  a  tax  deed,  includes 
only  one  tract  of  several  described  in  the 
deed,  applies  only  where  the  last  description 
is  of  a  single  tract  which  is  segregated  from 
the  others  and  described  wholly  apart  from 
them  for  some  independent  purpose,  and 
where  no  language  intervenes  between  such 
description  and  the  operative  words  of  the 
grant  which  will  extend  the  application  of 
the  word  beyond  that  tract  King  ▼.  Gibson, 
113  Pac.  420,  430,  84  Kan.  29. 

TJkSr  GEKEBAI.  EIXCTIOH 

See  Qeneral  Election; 

TJkST  KKOWH  ADDRESS 

Under  PoL  Code,  §  3650,  whidi  requires 
an  assessor  to  state  in  the  assessment  of 
property  the  name  and  post  office  address,  if 
knovm,  of  the  person  to  whom  the  property 
is  assessed,  the  address  shown  on  the  last 
assessment  constitutes  the  last  known  post 
office  address  so  far  as  the  tax  records  are 
concerned,  and,  in  the  absence  of  other  in- 
formation, the  tax  collector  must  take  notice 
of  the  address  so  shown  and  mail  the  notice 
of  resale  to  such  address.  Campbell  v.  Mor- 
an,  119  Pac.  89,  90,  161  Cal.  325. 

X.AST  PI.ACE  OF  ABODE 

A  service  of  a  writ  of  scire  facias,  in  a 
suit  commenced  in  Massachusetts,  by  the  of- 
ficer's leaving  a  copy  therefor  at  the  "last 
and  usual  place  of  abode"  of  a  trustee  in 
that  state,  according  to  the  laws  of  the  state, 
was  sufficient,  though  prior  to  such  service 
he  had  removed  to  a  neighboring  state. 
Adams  v.  Kowe,  11  Me.  89,  90,  25  Am.  Dec. 
266. 

IiAST  PORT  OF  DISCHARGE 

See  Final  Port  of  Discharge. 

I.AST  PRECEDING 

The  term  "last  preceding,"  in  a  statute 
providing  that  when  the  common  council  in 
any  city,  having  at  the  "last  preceding"  state 
census  more  than  50,000  inhabitants,  shall 
consider  it  necessary  to  procure  grounds  for 
a  public  market,  such  council  shall  appoint  a 
committee,  refers  to  the  state  census  which 
may  immediately  precede  in  point  of  time  the 
action  of  the  council,  and  the  law  is  general. 
State  ex  rel.  Board  of  Education  of  City  of 
Minneapolis  v.  Brown,  106  N.  W.  477,  480,  97 
Minn.  402,  5  L.  R.  A.  (N.  S.)  327. 

IiAST  PUBUCATION 

In  Comp.  Laws  N.  M.  1897,  |f  2956,  2967, 
relating  to  a  publication  of  a  notice,  and  re- 
quiring the  last  publication  at  least  two 
weeks  before  the  return  day,  by  "last  publi- 
cation*' the  last  act  of  making  the  notice  pub- 
lic— the  last  Insertion  in  a  newspaper  pre- 


scribed— was  intended,  not  the  last  day  of  tlie 
period  for  which  the  publication  was  direct- 
ed. Harrison  v.  Wallis,  90  N.  Y.  Supp.  44, 
49,  44  Misc.  Rep.  492. 

LAST  SESSION 

In  a  statute  providing  that  supervisors 
might,  at  their  last  session  before  regular 
election,  etc.,  *1ast  session"  means  tlie  last 
regular  session  appointed  by  law.  It  has  no 
reference  to  special  sessions  called  for  some 
specific  purpose.  The  "session"  includes  Uie 
entire  sittings  of  the  board»  from  the  meeting 
on  the  first  day  till  the  final  adjournment. 
Tuohy  V.  Chase,  30  Cal.  524,  527. 

LAST  SIGBJfESS 

ft 

See  During  Last  Sickneaa 

The  term  *'last  sickness,"  as  used  in  stat- 
utes of  wills,  means  where  the  testator  is  in 
extremis,  or  overtaken  by  a  sudden  and  vio- 
lent sickness^  and  has  not  time  nor  opportuni- 
ty to  make  a  written  wilL  A  nuncupative 
will  is  made  "at  the  time  of  the  last  sick- 
ness," as  required  by  Ballinger*s  Ann.  Codes 
&  St  I  4605,  though  not  made  when  testator 
is  in  extremis,  or  overtaken  by  sudden  and 
violent  sicluiess,  and  has  not  time  or  oppor- 
tunity to  make  a  written  will,  where  made 
when  the  last  sickness  has  so  progressed  that 
testator  expects  death,  and  is  liable  to  die 
at  any  time,  and  in  view  of,  and  as  prepara- 
tory to,  such  result,  which  followed,  he  made 
the  verbal  will,  and  this  without  regard  to 
his  opportunity  then  or  afterwards  to  make 
a  written  will.  In  re  Miller's  Estate,  91 
Pac.  967,  47  Wash.  253,  13  L.  K.  A.  (N.  S.) 
1092,  125  Am.  St  Rep.  904,  14  Ann.  Cas.  1163 
(quoting  and  adopting  the  definition  in  Prince 
V.  Hazelton  [N.  Y.]  20  Johns.  502,  11  Am. 
Dec.  307). 

Where  a  verbal  will  is  made  in  the  last 
sickness,  of  which  the  testator  dies,  when 
such  sickness  has  progressed  to  such  a  point 
that  he  expects  death  at  any  time,  and  rea- 
lizes that  he  is  liable  to  die  therefrom  at  any 
time,  and  in  view  of  such  expected  death, 
and  as  preparatory  thereto,  makes  a  will 
near  to  the  time  of  his  death,  such  will  is 
made  in  the  'last  sickness"  of  the  testator, 
although  a  sufficient  time  may  have  inter- 
vened between  the  making  of  the  oral  will 
and  the  death  of  the  testator  to  have  i)er- 
mitted  the  making  of  a  written  will.  God- 
frey V.  Smith,  103  N.  W.  450,  455,  73  Neb. 
756, 10  Ann.  Cas.  1128. 

"Last  sickness,"  as  the  term  is  used  in 
statutes  allowing  a  verbal  will  to  be  made  in 
the  'last  sickness**  of  the  testator,  does  not 
mean  that  he  must  be  in  extremis  or  articulo 
mortis,  nor  is  it  necessary  that  he  be  pre- 
vented from  making  a  written  will  by  sur- 
prise of  sudden  death.  The  requirement  is 
satisfied  if  the  disease  of  whidi  the  testator 
dies  has  progressed  to  such  a  point  that  he 
expects  death  at  any  time  and  is  liable  to 
die  therefrom  at  any  time,  and  in  view  of 
such    expected    death   and   as   preparatory 
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thereto  gQch  will  is  made,  and  that  there- 
after death  from  such  sickness  does  occur. 
Baird  v.  Baird,  79  Pac.  163,  165,  70  Kan. 
5&i,  68  L.  B.  A.  627,  8  Ann.  Cas.  312. 

LATE 

The  word  •*late,"  as  used  in  an  officer's 
return  of  service  of  the  summons  by  leaving 
at  defendant's  *1ate  place  of  residence*' 
means  formerly,  recently,  existing  not  long 
ago.  "Late**  is  defined  as  ''existing  not  long 
ago;  not  long  ago  but  not  now."  The  term 
*'late  place  of  residence"  evidently  meant  the 
place  where  the  defendant  had  recently  re- 
sided but  did  not'  then  reside,  and  hence  the 
return  did  not  show  compliance  with  the 
statute  requiring  service  by  leaving  at  de- 
fendant's usual  place  of  residence.  Minneso- 
ta Thresher  Mfg.  Co.  v.  L'Heureux,  118  N.  W. 
565,  566,  82  Neb.  692  (quoting  and  adopting 
definitions  in  25  Cyc.  p.  161 ;   Webst  Diet.). 

I.ATELT  PENBIHO 

Where  an  exhibit  in  the  record  redted 
that  certain  chancery  causes  were  "lately 
pending"  in  a  certain  circuit  court,  such  re- 
cital did  not  show  that  such  causes  were  still 
on  docket  Scott  ▼.  Thomas,  51  S.  B.  829, 
831,  104  Va.  330. 

An  order-book  entry  of  final  judgment  is 
ess^itial  to  show  in  the  record  on  appeal  ren- 
dition thereof.  Reference  to  the  cause,  in 
the  clerk's  certificate,  as  one  "lately  pending" 
in  the  court  below,  is  not  enough.  Chicago 
Horseshoe  Co.  of  Indiana  v.  Gostlin,  66  N.  B. 
514,  515,  30  Ind.  App.  504. 

UTENT 

''Latent^  means  not  discernible  by  exam- 
ination. Anderson  v.  Van  Riper,  128  N.  Y. 
Supp.  66,  67. 

LATEITT  AMBIGUITY 

A  "latent  ambiguity"  is  one  developed 
by  extrinfiic  evidence,  where  the  particular 
words,  in  themselves  clear,  apply  equally 
well  to  two  difl!erent  meanings.  Wolff  Truck 
Frame  Co.  v.  American  Steel  Foundries,  195 
Fed.  940,  044,  116  Q.  C.  A.  628  (citing  defini- 
tion In  Petrie  v.  Trustees  of  Hamilton  Col- 
1^^  58  N.  EL  216,  158  N.  Y.  458). 

A  *natent  ambiguity,"  as  defined  by  Lord 
Bacon,  is  "that  which  seems  certain  and 
without  ambiguity  for  anything  that  appear- 
eth  upon  the  deed  or  instrument,  but  there 
is  some  collateral  matter,  outside  of  the 
deed,  that  breedeth  the  ambiguity."  If  this 
double  meaning  is  apparent  on  the  face  of 
the  instrument,  then  the  ambiguity  is  a  pat- 
ent one.  If  the  language  is  apparently  not 
of  double  meaning,  but  is  shown  to  be  so 
only  by  the  aid  of  collateral  or  extrinsic 
f^cts,  the  ambiguity  is  "latent"  Oliver  v. 
Hoiderson,  49  S.  B.  743,  121  Ga.  836,  104 
Am.  St.  Rep.  185  (citing  1  Jarm.  Wills  [Am. 


Notes]  top  p.  743 ;   Walker  v.  Wells,  25  Ga. 
141,  71  Am.  Dec.  164). 


<«i 


Latent  ambiguity"  arises  from  some 
collateral  circumstance  or  extrinsic  matter 
in  a  case  where  the  language  of  the  instru- 
ment is  intelligible.  Barrett  v.  Kansas  & 
Texas  Coal  Co.,  79  Pac.  150, 151,  70  Kan.  649. 

A  "latent  ambiguity"  exists  when,  there 
being  no  defect  in  the  description  on  the 
face  of  the  instrument,  it  becomes  necessary 
to  fit  the  description  to  the  thing — ^In  other 
words,  to  identify  it  by  parol  evidence;  and 
evidence  of  surrounding  circumstances  and 
inferences  from  such  circumstances  are  ad- 
missible to  show  to  which  thing  the  ambigu- 
ous description  applies.  Sherrod  v.  Battle, 
70  S.  B.  834,  838,  154  N.  C.  345. 

••A  'latent  ambiguity*  in  a  will,  which  may 
be  removed  by  extrinsic  Evidence,  may  arise 
(1)  either  when  it  names  a  person  as  the  ob- 
ject of  a  gift,  or  a  thing  as  subject  to  it, 
and  there  are  two  persons  or  things  that 
answer  such  name  or  description;  or  (2) 
when  the  will  contains  |i  misdescription  of 
the  object  or  subject,  as  where  there  is  no 
person  or  thing  in  existence,  or,  if  in  exist- 
ence, the  person  is  not  the  one  intended,  or 
the  thing  does  not  belong  to  the  testator." 
Wheaton  v.  Pope,  97  N.  W.  1046,  1048,  91 
Minn.  299  (quoting  Patch  v.  White,  6  Sup. 
Ct  617,  117  U.  S.  210,  29  L.  Ed.  860). 

A  "latent  ambiguity"  is  one  where  the 
equivocality  of  expression  or  obscurity  of  in- 
tention does  not  arise  from  the  words  them- 
selves, but  from  the  ambiguous  state  of  ex- 
trinsic circumstances  to  which  the  words  of 
the  Instrument  refer,  and  which  is  suscepti- 
ble of  explanation  by  the  mere  development 
of  extraneous  facts  without  altering  or  add- 
ing to  the  written  language  or  requiring 
more  to  be  understood  thereby  than  will  fair- 
ly comport  with  the  ordinary  or  legal  sense 
of  the  words  and  phrases  used.  Tesgue  v. 
Sowder,  114  S.  W.  484,  488,  121  Tenn.  132. 

Where  there  is  no  defect  on  the  face  of 
a  wiU,  but  there  is  an  uncertainty  in  at- 
tempting to  put  it  into  effect,  the  ambiguity 
is  "latent"  Jennings  v.  Telbert,  58  S.  E. 
420-421,  77  S.  C.  454. 

IiATElIT  DEFECT  ^ 

A  "latent  defect"  is  one  which  could 
not  have  been  discovered  by  Inspection.  L. 
AfcManus  Co.  v.  Drexel  Furniture  Co.,  68  S. 
B.  859,  860,  8  Ga.  App.  158. 

A  defect  in  a  roll  of  cloth  sold,  whlcli 
consists  of  holes  In  the  cloth,  is  not  a  latent 
defect,  since  it  is  easily  discoverable.  Strauss 
V.  Salzer,  109  N.  Y.  Supp.  734,  735,  58  Misc. 
Rep.  573. 

LATERAL 

In  a  statute  providing  that  a  petition  to 
widen,  deepen,  and  alter  a  ditch  "shall  be 
held  to  include  any  side  'lateral'   spur  or 
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branch  ditch,  drain  or  water  course  neces- 
sary to  secure  the  object  of  the  improvement, 
whether  the  same  is  mentioned  therein  or 
not,"  the  word  "lateral*'  does  not  qualify  the 
words  ''branch  ditch,  drain  or  water  course," 
and  therefore,  under  a  petition  to  Improve  a 
ditch  extending  in  a  southerly  direction,  it  is 
proper  to  order  the  construction  of  a  branch 
ditch  commencing'  half  a  mi!3  northeast  of 
the  starting  point  of  the  main  ditch  and  in- 
tersecting the  main  ditch  about  a  hundred 
feet  from  its  starting  point  Omaha  &  N.  P. 
R.  Co.  V.  Sarpy  County,  117  N.  W.  116,  117, 
82  Neb.  140. 

Sess.  Laws  1905,  c.  140,  p.  254,  I  1,  re- 
quiring a  "lateral  passageway  of  at  least  900 
feetYjbetween  all  fish  traps,  means  that  every 
t^p  must  be  so  located  that  there  shall  be 
eiother  trap  within  a  distance  of  900  feet 
Aacerally  therefrom;  and  a  trap  was  not 
properly  located  where  a  parallelogram, 
formed  by  lines  900  feet  long,  projected  at 
right  angles  to  the  ends  of  the  trap  and  lines 
connecting  the  same  drawn  parallel  to  the 
course  of  the  trap*  900  feet  on  either  side 
thereof,  intersected  traps  previously  located, 
though  the  trap  in  question  did  not  inter- 
sect similar  parallelograms  of  the  prior 
traps.  Johansen  v.  Mulligan,  83  Pac  417, 
418,  41  Wash.  379. 

I.ATERAL  RAILROAD 

"A  'lateral  road*  is  one  proceeding  from 
some  point  on  the  main  trunk  between  its 
termini."  Baltimore  &  O.  R.  Co.  v.  Waters, 
66  Ati.  685,  688,  105  Md.  396,  12  L.  R.  A. 
(N.  S.)  326  (quoting  and  adopting  definition 
in  Newhall  v.  Galena  &  C.  U.  R.  Co.,  14  111. 
273). 

Within  the  meaning  of  section  1  of  the 
Interstate  Commerce  Act  (Act  Feb.  4,  1887, 
c.  104,  24  Stat  379),  as  amended  by  Act  June 
29,  1906,  c.  3591,  f  1,  34  Stat  584,  which  pro- 
vides that  "any  common  carrier  subject  to 
the  provisions  of  this  act  upon  application 
of  any  lateral  branch  line  of  railroad 
•  •  •  shall  construct,  maintain  and  op- 
erate upon  reasonable  terms,  a  switch  con- 
nection with  any  such  lateral  branch  line  of 
rat'Toad,"  etc.,  and  further  providing  (as 
aiMided  by  Act  June  18,  1910,  c.  309,  §  7, 
36  Stat  545)  that,  if  it  fails  to  make  such 
connection  on  application,  the  Interstate 
Commerce  Commission  may,  on  complaint 
and  after  a  hearing,  order  it  done,  whether 
a  road  is  or  is  not  a  "lateral  branch  line  of 
railroad,"  and  entitled  to  Invoke  the  powers 
of  the  commission,  depends  on  the  relation 
which  It  bears  to  the  line  with  which  switch 
connection  is  asked,  and  not  upon  its  relation 
to  the  shippers  or  territory.  It  is  such  a  later- 
al branch  when  it  is  tributary  to  and  depend- 
ent on  the  other  line  for  an  outlet,  or  in  oth- 
er words  Is  essentially  a  feeder,  but  not 
when  It  Is  In  effect  an  independent  and  com- 
peting line,  although  it  does  not  compete  as 
to  a  portion  of  the  territory  involved,  and 


such  dependent  relation  is  not  established  by 
the  fact  that  it  seeks  the  connection  at  one 
of  its  terminals.  Baltimore  &  O.  S.  W.  R.  R. 
V.  United  States,  195  Fed.  962,  965. 

An  interurban  electric  railway  for  pas- 
sengers and  some  freight,  running  under  a 
state  charter  between  points  in  the  state 
through  the  middle  of  a  diamond-shaped 
area  inclosed  by  two  steam  railways,  and  in 
its  general  course  parallel  to  and  more  or  less 
competing  with  the  steam  roads,  and  work- 
ing on  a  different  plan,  is  not  a  "lateral 
branch  line  of  railroad,"  within  the  meaning 
of  the  act  to  regulate  commerce  of  February 
4,  1887,  as  amended  by  the  act  of  June  18, 
1910,  requiring  carriers  subject  to  the  act  to 
establish  switch  connections  with  such  lines 
on  certain  conditions,  and  permitting  owners 
of  such  lines  as  well  as  shippers  to  make 
complaint  to  the  Interstate  Commerce  Com- 
mission in  case  of  the  carrier's  failure  upon 
written  application,  and  authorizing  such 
commission  to  hear,  investigate,  and  deter- 
mine whether  such  conditions  exist,  and  to 
make  an  order  directing  the  carrier  to  com- 
ply with  the  act  United  States  v.  Balti- 
more &  O.  8.  W.  R.  Co.,  33  Sup.  Ct  6^  6, 
226  U.  S.  14,  57  L.  Ed.  104. 

Laws  1869,  p.  2399,  c.  917,  If  3,  4,  under 
which  plaintiff  railroad  company  was  organ- 
ized by  the  consolidation  of  the  N.  and  H. 
Railroad  Companies,  provide  that  the  con- 
solidation shall  not  release  the  new  corpora- 
tion from  any  of  the  restrictions  of  duties 
of  the  several  corporations.  Laws  1846,  p. 
272,  c.  216,  creating  the  H.  Company,  author- 
ized it  to  construct  a  single,  double,  or  treble 
-track  road  between  New  York  and  Albany, 
and  section  1  further  authorized  it  to  con- 
struct the  branches  for  d^K>t  and  station 
accommodations  needed  for  its  business. 
Plaintiff  seeks  to  condemn  land  for  85  miles 
of  track  from  Its  general  depot  in  New  York 
City  for  an  "additional  main  track,"  and  to 
afford  a  more  expeditious  means  of  handling 
traffic.  Held,  that  the  charter  contemplated 
such  tracks  as  would  accommodate  the  depot 
conditions  for  a  treble-track  railroad,  and 
the  purposes  of  the  desired  track  in  question 
came  within  the  spirit  of  the  additional  char- 
ter power  to  construct  branches  for  station 
accommodation  needed  for  railroad  business, 
though  it  already  had  treble  tracks  over  the 
same  distance.  So  It  is  true  that  a  "lateral 
or  branch  railroad'*  usually  contemplates  one 
running  from  some  point  on  the  main  line. 
Intended  as  a  connecting  line  or  feeder,  to 
quote  the  American  &  English  Encyclopedia 
of  Law  (volume  18,  p.  661) ;  but  in  the  pres- 
ent case  the  statute  itself  defines  the  branch 
or  branches  to  be  constructed,  and  these  are 
"for  depot  and  station  accommodations,  as 
may  be  required  for  the  business  of  said 
railroad."  New  York  Cent.  &  H.  R.  R.  Co.  v. 
Untermyer,  117  N.  Y.  Supp.  443,  446,  133 
App.  Div.  146, 
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A  "lateral  railroad"  built  under  the  lat- 
eral railroad  law  (Burns'  Ann.  St.  1908,  §| 
5308^5404)  is  goyerned  by  the  general  rail* 
road  laws  so  far  as  applicable,  and  is  sub- 
ject to  goyermnental  regulation.    A  railroad, 
to  be  buUt  by  a  stone  company,  is  not  de- 
prired  of  its  character  as  a  lateral  railroad 
ft'Jthin  the  lateral  railroad  law  (Burned  Ann. 
Sf.  1908,  IS  5398-5404),  because  it  Is  to  con- 
■ect  with  a  lateral  road  already  existing, 
nrhere  the  two  roads  together  do  not  exceed 
the  length  fixed  by  the  statutes  and  will  be 
used  as  one  road.    Westport  Stone  Co.  t. 
Thomas.  94  N.  S.  406,  409,  175  Iqtt.  319.  35 
U  B.  A.  (N.  S.)  646.  f 

The  right  given  to  a  railroad  company 
ebartered  to  construct  a  railroad  from  the 
dty  of  Baltimore  to  the  Ohio  river,  to  con- 
struct "lateral  railroads,'*  in  any  direction 
whatever,  'in  connection  with  such  railroad, 
is  not,  in  the  absence  of  anything  in  the 
charter  to  that  effect,  limited  to  construction 
of  branches  which  will  be  feeders  for  the 
port  of  Baltimore,  but  authorizes  the  con- 
stmction  of  a  branch  from  the  main  line  to 
connect  with  another  branch,  so  as  to  take 
around  the  dty  of  Baltimore  freight  going  in 
eltbtf  direction,  and  not  intended  for  that 
dty.  IMtlDiore  ft  O.  R.  Go.  v.  Waters,  66 
AtL  9S^  688,  105  Md.  396,  12  L.  R.  A.  (N. 

Z.ATB&4P  SUPPORT 

The  ^ht  of  "lateral  support"  extends 
no  further  than  to  avoid  negligence  as  to 
land  Incumbered  with  buildings.  Sharpless 
V.  Boldt,  67  AtL  662,  658,  218  Pa.  872. 


UUNCH 


As  rigging  and  apparel, 
ging  and  AppareL 


see  Ships'  Rig- 


LAUNDRY 

See  Occupied  as  a  Steam  Laundry. 

LAUREL 

See  Japanese  Laurel. 

LAW 

See  At  Law  and  in  Equity ,  Attorney  at 
Law;    Authorized  by  Lav;    Business 
Required  by  Law;   By-Lav ;    CJolor  of 
Law;      Commercial    Law;     Ck>mmon 
Law;     Ck>nclusion    of  Law;    Conflict 
with  General  Law ;  Contrary  to  Law ; 
Court  of  Law;    Criminal  La\t;  Cus- 
tody  of  the  Law;    Decision  Ag£jnst 
Law;   Due  Course  of  Law;    Due  Iro- 
cess  of  Law;    Ejection  Law;   Eiigltijti 
Law;    Equal  Protection  of  Law;    Ek 
ror  of  Law;    Existing  Law;    Gtenera^ 
Law;    Ignorance  of  Law;    Insurance 
Law ;   Intestate  Laws ;  Issue  at  Law ; 
Issue  of  Law ;  Knowledge  of  the  Law ; 

8  Wd&&  PJ2d  Sxb.— S 


Learned  in  the  Law;  Liability  Creat- 
ed by  Law;  Limited  by  Law;  Local 
Law;  Matter  of  Law;  Mistake  of 
Law;  Municipal  Law;  Operation  of 
Z^w;  Ordinary  Course  of  Law;  Or- 
fanlc  Law;  Penal  Laws;  Practice 
(In  Law) ;  Practice  of  Law ;  Prescrib- 
ed by  La;v7  or  Ordinance;  Presump- 
tion of  Law;  Previously  Ascertained 
by  Law;  Provided  by  Law;  Provisions 
of  Law;  Remedial  Law;  Retrospective 
Law;  Returnable  According  to  Law; 
Revenue  Law;  Seisin  in  Law;  Session 
Laws;  Special  Law;  Specially  Prescrib- 
ed by  Law;  Statute;  Stock  Law;  Sub- 
stantive Law;  Surrender  by  Operation 
of  Law;  Trial  at  Law;  Under  flie 
Laws;  Uniform  Operation  of  Laws* 

As  regulation,  see  Regulation.  X        ! 

Ex  post  facto  law,  see  Ex  Post  Facto.        -^ 

Law  of  necessity,  see  Police  Power. 

Otherwise  provided  by  law,  see  Other- 
wise. 

Prohibited  by  law,  or  otherwise,  see  Oth- 
erwise. 

Remedy  at  law,  see  Remedy. 

Similar  law,  see  Similar. 

See,  also.  Act  (In  Legislation). 

"Law,"  according  to  an  ancient  maxim, 
"is  good  sense,  and  what  is  contrary  to  good 
sense  is  not  good  law."  Burke  v.  State,  119 
N.  Y.  Supp.  1089,  1099,  64  Misc.  Rep.  558. 

"Law"  is  a  rule  of  civil  conduct  prescrib- 
ed by  the  supreme  power,  says  Blackstone. 
It  can  never  properly  be  a  law,  unless  noti- 
fied to  those  who  are  to  obey  it-  IngersoU  v. 
Coal  Creek  Coal  Co.,  98  a  W.  178,  185,  117 
Tenn.  263,  9  L.  R.  A.  (N.  S.)  282,  119  Am. 
St  Rep.  1003,  10  Ann.  Cas.  829  (citing  Green 
Bag,  Oct  1906). 

"Law"  might  be  defined  as  the  aggregate 
of  those  rules  and  principles  of  conduct  pro- 
mulgated by  legislative  authority  or  estab- 
lished by  local  custom,  and  our  laws  are  the 
resultant  derived  from  a  combination  of  the 
divine  or  moral  laws,  the  laws  of  nature 
and  human  experience,  as  such  resultant  has 
been  evolved  by  human  intellect  influenced 
by  the  virtues  of  the  ages.  State  v.  Centr^il 
Lumber  Co.,  123  N.  W.  504.  508,  24  S.  J„. 
136,  42  L.  R.  A.  (N.  S.)  804. 

"Law"  is  defined  to  be  a  rule  of  dvil  con* 
duct  prescribed  by  the  supreme  power  in  a 
state,  commanding  what  is  right  and  prohib- 
iting  what  is  wrong.  The  laws  of  a  state 
are  more  usually  understood  to  mean  the 
rules  and  enactments  promulgated  by  legis- 
lative authority  or  long-established  local 
customs  having  the  force  of  law.  Henry 
V.  Cherry  &  Webb,  73  Atl.  97,  105,  30  R.  I. 
13,  24  L  R.  A.  (N.  S.)  991,  136  Am.  St  Rep. 
928,  18  Ann.  C^as.  1006. 

"Legislative  power,"  within  Const,  art 

j4,  §  1  (Ann.  St  1906,  p.  175),  providing  that 

I  he  legislative  power  shall  be  vested  in  the 

Oimeral  Assembly,  is  the  power  to  make  laws; 
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a  "law**  is  a  rule  of  dvil  conduct  prescribed 
by  the  supreme  power  of  a  state ;  a  "rule"  is 
distinguished  from  whim,  caprice,  compact, 
agreement,  or  discretion,  and  "prescribed** 
means  that  the  rule  shall  be  manifested  and 
published,  so  as  to  be  known  as  a  ruleH>f  civ- 
il conduct  Merchants*  Exchange  of  St 
Louis  r.  Knott,  111  S.  W.  565,  571,  212  Mo. 
616. 

"Law"  is  something  more  than  mere  will 
exerted  as  an  act  of  power.  In  the  lan- 
guage of  Mr.  Webster  in  his  famous  defini- 
tion: '*It  is  the  general  law,  the  law  which 
hsftrs  before  it  condemns,  which  proceeds  up- 
on inquiry  to  render  judgment  after  trial  so 
that  every  citizen  shall  hold  his  life,  liberty, 
property  and  immunities  under  the  protec- 
tion of  the  general  rules  which  govern  sod- 
^iy"  It  Is  not  every  act  of  legislation  in 
"Vform  that  is  law.  Jamison  v.  Wimbish,  130 
Fed.  351,  358  (quoting  Hurtado  v.  People  of 
California,  4  Sup.  Ct  ill,  UO  U.  S.  535,  28 
L.  Ed.  232). 

The  phrase,  "which  may  by  law  be 
brought  before  him,"  used  in  a  statute  de- 
fining the  offense  of  bribery,  and  making  it 
a  material  element  thereof  that  the  offered 
bribe  shall  be  on  a  question  which  may  by 
law  be  brought  before  the  person  sought  to 
be  bribed  in  his  official  capadty,  means  a 
law  in  force  at  the  time  of  the  offered  bribe. 
State  V.  Butter,  77  S.  W.  560,  572,  178  Mo. 
272. 

It  is  not  every  act,  legislative  in  form, 
that  is  "law."  "Law"  is  something  more 
than  mere  will  asserted  as  an  act  of  power. 
It  must  be  not  a  special  rule  for  a  particular 
person  or  a  particular  case^  but,  in  the  lan- 
guage of  Mr.  Webster,  "the  general  law,  a 
law  which  hears  before  it  condemns,  which 
proceeds  upon  inquiry,  and  renders  Judg- 
ment only  after  trial,  so  that  every  dtizen 
shall  hold  his  life,  liberty,  property,  and  im- 
munities under  the  protection  of  the  general 
rules  which  govern  sodety,"  and  thus  ex- 
duding,  as  not  due  process  of  law,  acts  of 
attainder,  bills  of  pains,  and  penalties,  acts 
of  conflscatiou,  acts  reversing  Judgments,  and 
acts  directly  trnniSf erring  one  man's  estate 
to  another,  legislative  Judgments  and  de- 
crees, and  other  similar  special,  partial,  and 
arbitrary  exertions  of  power  under  the  forms 
of  legislation.  Arbitrary  power,  enfordng 
its  edicts  to  the  injury  of  the  persons  and 
property  of  its  subjects,  is  not  law,  whether 
manifested  as  the  decree  of  a  personal  mon- 
arch or  of  an  impersonal  multitude.  In  re 
McNaught,  99  Pac.  241,  247,  1  Okl.  Cr.  528 
(quoting  with  approval  from  Hurtado  v.  Cal- 
ifornia, 4  Sup.  Ct  HI,  110  U.  S.  516,  28  L 
Ed.  232). 

The  rule  that  equity  will  not  reform  a 
deed  on  the  ground  of  mistake  where  the 
mistake  is  one  of  law  applies  only  where  the 
word  "law"  is  used  in  the  sense  of  genera) 
law,  or  law  of  the  country,  and  does  not  ap 
ply  where  it  is  used  in  the  sense  of  a  priv»e 


right,  for  in  such  case  the  mistake  Ui  really 
one  of  fact  Marshall  v.  Lane,  27  App.  D. 
a  276,  280. 

To  have  the  force  of  *1aw,"  a  mle  must 
possess  the  quality  of  uniformity  and  uni- 
versality and  must  operate  upon  all  improve- 
ments of  the  entire  political  community  af- 
fected by  it  alike.  'IJaws"  are  not  like  gar- 
ments which  -dtizen  and  Judge  may  put  on 
and  off  at  will.  A  law  for  a  section  of  the 
state  is  not  a  law  of  the  land,  and  modifica- 
tion of  the  common  law  to  meet  the  condi- 
tions and  wants  of  individuals  in  localities 
would  not  constitute  modifications  to  meet 
the  conditions  and  wants  of  the  people. 
Nothing  less  than  the  welfare  of  the  whole 
people  can  be  considered,  and  the  sovereign- 
ty of  society  at  large  must  be  behind  the 
adoption  and  enforcement  of  any  rule  or  it 
is  not  law.  Clark  v.  Allaman,  80  Pac  571, 
580,  71  Kan.  206,  70  L  B.  A.  971  (dting  1 
Black.  Com.  45). 

Regulations  prescribed  by  the  Secretary 
of  Agriculture  for  the  inspection,  disposition, 
etc.,  of  cattle,  sheep,  etc.,  and  the  carcasses 
and  meat  food  products  of  cattle  sheep,  etc., 
not  inconsistent  with  Act  Cong.  June  30, 
1906,  c.  3913,  34  Stat  674,  authorizing  such 
regulations,  had  the  force  of  "law."  State 
V.  Peet,  68  AU.  661,  663,  80  Vt  449,  14  L.  B. 
A.  (N.  S.)  677,  130  Am.  St  Rep.  99a 

"  'Law'  is  a  statement  of  the  drcum- 
stances,  in  which  the  public  force  will  be 
brought  to  bear  upon  men  through  the  courts. 
But  the  word  commonly  is  confined  to  such 
prophedes  or  threats  when  addressed  to  per- 
sons living  within  the  power  of  the  courts. 
A  threat  that  depends  upon  the  choice  of  the 
party  affected  to  bring  kimself  within  that 
power  would  be  called  iaw  in  the  ordinary 
sense.    We  do  not  speak  of  blockade  running 
by  neutrals  as  unlawful    And  the  usages  of 
speech   correspond  to  the  limit  of  the  at- 
tempts of  the  lawmaker,  except  in  extraordi- 
nary cases.    It  Is  true  that  domestic  corpora- 
tions remain  always  within  the  power  of  the 
domestic  law."    Ads  done  by  domestic  cor- 
poration outside  0^  the  United  States,  which 
largely  depend  for  their  efficacy  upon  the 
co-operation,  in  A  conspiracy  to  drive  a  rival 
out  of  businesf,  of  soldiers  and  offidals  in 
Costa  Rica,  acting  under  governmental  sanc- 
tion, in  terri«)ry  over  which  that  state  exer- 
dses  a  de  &cto  sovereignty,  cannot  be  made 
the  basi8  *f  the  action  to  recover  threefold 
damages  iuthorlzed  by  the   Sherman  Anti- 
Trust  Aa-  of  July  2,  1890  (26  Stat  209,  210, 
c.  647)  S  7,  on  behalf  of  those  injured  in  thdr 
busHe&j  by  reason  of  violations  of  that  stat- 
ute   American  Banana  Co.  v.  United  Fruit 
C/.,  29  Sup.  Ct  511,  512,  213  U.  S.  847,  856, 
&  L  Ed.  826,  16  Ann.  Oas.  1047. 

Under  Const,  art  6,  f  23,  making  the 
county  court  a  tribunal  of  limited  Jurisdic- 
tion, and  after  designating  certain  matters 
of  which  it  shall  have  cognizance  adds  and 
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such  court  and  crlmliial  Jurisdiction  as  may 
be  conferred  by  "law,"  and  section  28  of  the 
same  article,  requiring  that  all  laws  relating 
to  courts  shall  be  general  and  of  uniform 
operation  throu^iout  the  state  and  the  or- 
ganization, jurisdiction,  powers,  proceedings, 
and  practice  of  all  the  courts  of  the  same 
class  or  grade  so  far  as  regulated  by  '*law" 
shall  be  uniform.  The  word  **law,"  as  that 
word  is  used  in  section  23,  obviously  means 
law  which  is  enacted  by  the  legislative  de- 
partment of  the  state  government  which  the 
Constitution  has  created,  and  "law"  found  In 
section  28  is  of  the  same  character.  Const, 
art  20,  provides  for  the  organization  of  the 
city  and  county  of  Denver.  By  section  4  of 
the  article  the  people  of  the  new  organization 
are  vested  with  the  exclusive  power  to  make 
their  own  municipal  charter,  and  under  this 
constitutional  authority  a  charter  was  adopt- 
ed. Section  182  of  the  charter  provides  that 
all  cases  of  contested  elections  shall  be  tried 
by  the  county  court,  with  certain  exceptions. 
Const  art  6,  |  23,  makes  of  the  county  court 
a  tribunal  of  limited  jurisdiction,  not  includ- 
ing matters  of  election  contests.  Section  28 
provides  that  all  laws  relating  to  courts  shall 
be  of  uniform  operation  throughout  the  state. 
Const  art  7,  f  11,  provides  that  the  General 
Assembly  shaU  pass  laws  to  secure  the  purity 
of  the  elections.  Section  12  that  the  Gen- 
eral Assembly  shall  by  general  law  designate 
the  courts  by  whom  the  election  contests  not 
therein  provided  for  shall  be  tried.  Held, 
that  legislation  relating  to  the  jurisdiction 
and  procedure  of  the  state  courts  is  exclu- 
sively within  the  purview  of  the  General  As- 
sembly, and  that  section  182  of  the  charter  is 
void.  Hence  the  county  courts  did  not  have 
jurisdiction  of  a  proceeding  to  contest  an  elec- 
tion on  the  proposition  of  granting  certain 
franchises  in  the  dty  streets.  Williams  y. 
People,  88  Pac.  463,  465,  38  Colo.  497. 

Const  1901,  f  45,  providing  that  no 
"la?r"  shall  be  revived,  amended,  or  the  pro- 
▼isions  thereof  extended  or  conferred,  by  ref- 
erence to  its  title  only,  but  so  much  thereof 
as  is  revived,  amended,  extended,  or  confer- 
red shall  be  enacted  and  published  at  length, 
readies  only  those  cases  where  the  act  is 
strictly  amendatory  or  revisory  in  its  char- 
acter ;  and  if  a  law  Is  in  itself  complete.  In- 
telligible, and  original  in  form,  it  does  not 
fall  within  the  meaning  of  the  Constitution. 
Mm&  y.  OrifBth,  54  South.  600,  651,  171 
Ala.  337. 

"There  ia  no  merit  In  the  contention  that 
section  222  of  the  Constitution  prohibits  the 
passage  of  a  single  law  covering  the  issuance 
of  bonds,  and  that  it  requires  that  more  than 
one  law  should  be  passed  to  authorize  a  dty 
or  town  to  issue  the  bonds.  The  authority 
to  the  Legislature,  given  by  this  section,  is  to 
pass  general  laws  authorizing  counties,  cities, 
towns,  villages,  districts,  or  other  political 
subdivisions  of  counties,  to  Issue  bonds ;  and 
the  plural  word  'lawi^  was  employed  mani- 


festly for  the  purpose  of  allowing  the  Legis- 
lature to  pass  a  different  act  for  cities,  towns, 
and  villages,  and  another  act  for  eoilntles 
and  political  subdivisions  of  counties.  If  the 
plural  had  not  been  used,  and  the  Legislature 
had  been  simply  authorized  to  pass  a  gen- 
eral law,  then  it  would  have  been  compelled 
to  pass  one  general  law,  applying  alike  to 
cities  and  counties.  Blakey  v.  City  Council 
of  Montgomery,  39  South.  745,  746,  144  Ala. 
481. 

As  domestio  laws 

The  statutes  of  a  state  have  no  extrater- 
ritorial force,  and  are  not  "law"  In  another 
state,  In  the  ordinary  sense  of  the  term.  Mu- 
tual Life  Ins.  Co.  of  New  York  y,  Prewitt, 
105  S.  W.  463,  465,  127  Ky.  399. 

By-laws  of  eorporatioa 

G^iat  a  day  fixed  by  the  by-laws  of  a  cor- 
poration for  the  regular  monthly  meeting  of 
the  directors  fell  on  a  holiday  did  not  war- 
rant a  meeting  the  next  day,  where  the  by- 
laws made  no  such  provision;  Cly.  Code,  | 
11,  permitting  an  act  appointed  by  "law  or 
contract"  to  be  performed  on  a  particular 
day,  which  fails  on  a  holiday,  to  be  perform- 
ed on  the  next  business  day,  being  inappli- 
cable. Cheney  y.  Canfield,  111  Pac.  92,  93, 
158  Cal.  842,  32  L.  R.  A.  (N.  S.)  16. 

Constitutions  and  amendments 

The  word  "law,"  in  Const  1867,  art  2, 
f  17,  declaring  that  a  bill  shall,  before  it 
becomes  a  law,  be  presented  to  the  Qovemor, 
etc.,  does  not  include  a  proposed  constitu- 
tional amendment  authorized  by  article  14, 
empowering  the  General  Assembly  to  propose 
constitutional  amendments,  and  a  proposed 
constitutional  amendment  adopted  by  the 
General  Assembly  need  not  be  submitted  to 
the  Governor  for  his  approval  Warfleld  y. 
Vandiver,  60  Ati.  538,  540,  101  Md.  78,  4 
Ann.  Cas.  692. 

The  term  "law,"  as  used  in  Const  art 
5,  I  31,  providing  that  no  law  shall  extend 
the  term  of  any  public  officer  after  his  elec- 
tion, does  not  refer  to  the  Constitution  and 
the  will  of  the  people  expcessed  at  the  polls 
in  the  matter  of  proposed  amendments  to 
that  instrument,  but  relates  to  statutes  enact- 
ed by  the  Legislature.  State  ex  rel.  Teague 
V.  Board  of  Com'rs  of  Silver  Bow  County, 
87  Pac.  450,  451,  34  Mont  426. 

The  state  and  federal  Constitutions  are 
'laws,"  within  How.  Ann.  St  c.  164,  f  4,  giv- 
ing mutual  benefit  associations  power  to 
make  regulations  for  their  own  government 
not  contrary  to  the  laws  of  the  United  States 
or  this  state.  Kern  v.  Arbeiter  Unterstuet- 
zungs  Verein,  102  N.  W.  746,  750,  139  Mich. 
233. 

Decisions 

Where  a  statute  or  decisions  of  the  courts 
authorizes  a  revisal  on  the  ground  that  the 
verdict  is  contrary  to  the  "law,"  the  **law" 
referred  to  means  the  "law"  of  that  case  as 
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giyen  by  the  court,  whether  right  or  wrong. 
Lynch  ▼.  Snead  Architectural  Iron  Works, 
116  S.  W.  693,  695,  696,  132  Ky.  241,  21  Ia 
R.  A.  (N.  S.)  852. 

A  judicial  decision  Is  not  a  "law."  It  is 
merely  evidence  of  what  the  law  is,  and  a 
change  of  decision  is  not  the  promulgation  of 
a  new  law.  Hence  the  constitutional  pro- 
vision as  to  laws  impairing  the  obligations 
of  contracts  does  not  apply  to  Judicial  de- 
cisions. Swanson  v.  City  of  Ottumwa,  106  N. 
W.  9, 13,  131  Iowa,  540,  5  L.  R.  A.  (N.  S.)  860, 
9  Ann.  Cas.  1117. 

Xnnieipal  ordinanoe 

Ordinance  distinguished,  see  Ordinance. 

"Ordinances"  are  mere  rules  or  by-laws 
of  a  municipal  corporation.  The  word 
"law"  does  not  ordinarily  include  a  munici- 
pal ordinance.  Wright  V.  City  of  Macon,  64 
S.  B.  807,  813,  5  Ga.  App.  750. 

A  city  ordinance  may  be  considered  a 
law  of  the  state,  within  the  constitutfonal 
provision  prohibiting  the  state  from  passing 
laws  impairing  the  obligation  of  contracts. 
Cumberland  Telephone  &  Telegraph  Co.  v. 
City  of  Memphis,  198  Fed.  955,  956. 

Though  an  ordinance  of  a  county  re- 
quiring one  engaged  in  the  business  of  rais- 
ing cattle  to  pay  a  license  fee  does  not  de- 
nounce failure  to  obtain  the. license  as  a 
crime,  one  so  failing  is  subject  to  prosecution 
by  virtue  of  Pen.  Code,  f  435,  declaring 
guilty  of  a  misdemeanor  every  person  who 
commences  or  carries  on  any  business  with- 
out procuring  a  license  required  by  "any 
law  of  this  state"  for  the  carrying  on  of  the 
same ;  an  ordinance  being  a  law  within  such 
code  provision.  Ex  parte  Miller,  110  Pac 
139,  13  Cal.  App.  564. 

In  Ky.  St  f  3096,  as  amended  and  re- 
enacted  by  Acts  1910,  c.  107,  providing  that 
when,  in  any  city  of  the  second  class  having 
a  street  railway,  the  railway  company  is  re- 
quired by  law  or  its  franchise,  or  by  any 
contract  with  the  dty,  to  pave  any  part  of  a 
street  or  alley,  the  cost  shall  be  assessed 
against  the  company,  the  term  "required  by 
law"  applies  where  the  general  council  pass- 
es an  ordinance  making  the  requirement  and 
such  a  requirement  by  ordinance  is  authoriz- 
ed by  the  act.  City  of  Newport  v.  Silva,  137 
S.  W.  546,  549,  144  Ky.  450. 

A  municipal  ordinance  providing  what 
officer  of  a  municipality  shall  sign  the  certifi- 
cate of  legality  to  be  indorsed  on  municipal 
bonds  issued  under  authority  of  Rev.  St  1899, 
SS  171^1724,  is  a  provision  of  "law,"  with- 
in the  constitutional  requirement  that  such 
certificate  shall  be  indorsed  on  the  bond  of 
any  county,  etc.,  to  be  signed  by  the  coun- 
ty auditor  or  other  officer  "authorized  by 
law."  Diefenderfer  v.  State,  83  Pac.  591, 
093,  14  Wyo.  302. 

The  clause  "law  of  this  state,"  as  used 
in  Pen»  Code,  §  435,  providing  that  every-' 


person  who  commences  or -carries  on  any 
business,  etc,  for  the  transaction  or  carrying 
on  of  which  a  license  is  required,  by  "any 
law  of  this  state,"  without  taking  out  a  li- 
cense prescribed  by  such  law.  Is  guilty  of  a 
misdemeanor,  includes  a  "county  ordinance." 
Plumas  County  v.  Wheeler,  87  Pac  909,  913, 
149  Oal.  758  (citing  In  re  Lawrence,  11  Pac 
217,  69  Cal.  608). 

A  complaint  by  a  dty  filed  in  the  record- 
er's court  of  the  city  which  alleges  that  ac- 
cused committed  the  prohibited  act  within 
the  i)olice  Jurisdiction,  contrary  to  law  and 
in  violation  of  an  ordinance  of  the  city,  charg- 
es a  violation  of  the  ordinance,  for  the  word 
**law"  may  Include  an  ordinance,  and  accused 
must  know  that  he  is  prosecuted  for  a  viola- 
tion of  an  ordinance  of  the  city.  Dowllng  v. 
City  of  Troy,  56  South.  116,  117,  1  Ala.  App. 
508. 

A  complaint  by  a  city  by  its  attorney 
which  alleges  that  accused  did  the  prohibited 
act  "contrary  to  law"  falls  to  charge  a  vio- 
lation of  a  municipal  ordinance ;  the  phrase 
"contrary  to  law"  having  been  appropriated 
by  Code  1907,  |  7353,  to  the  definition  in  in- 
dictments of  violations  of  statutes,  and  the  ' 
word  "law,"  unless  otherwise  qualified  in  a 
penal  proceeding,  presumptively  referring  to 
the  common  law,  in  the  absence  of  a  statute 
giving  it  another  meaning.  Rosenberg  v. 
aty  of  Selma,  52  South.  742,  743,  168  Ala. 
195. 

Order  of  ooiirt 

The  term  "by  law,**  as  used  In  Ky.  St 
1903,  I  4129,  providing  that  the  sheriff  shall 
be  collector  of  all  taxes  unless  the  payment 
thereof  is  "by  law"  directed  to  be  made  to 
some  ofllcer,  means  a  statute  and  does  not 
include  an  order  of  the  fiscal  court  Com- 
monwealth V.  Wade's  Adm'r,  104  S.  W.  965, 
966,  126  Ky.  791. 

Speoial  laws 

The  word  "laws,**  In  a  constitutional 
provision  that  all  laws  not  repugnant  to  the 
Constitution  shall  be  continued  in  force  un- 
til they  expire  by  limitation,  etc.,  applies  to 
all  special  as  well  as  general  laws.  But- 
ler V.  City  of  Lewiston,  83  Pac  234,  236,  11 
Idaho,  393. 

Statutei  and  oommon  law 

The  expressions  "required  by  law,"  "al- 
lowed by  law,"  and  "limited  by  law,"  and  the 
like,  employed  in  a  statute,  refer  to  statutory 
law.  People  v.  Knapp,  132  N.  Y.  Supp.  747, 
750,  147  App.  Div.  436. 

A  plea  averring  that  arbitrators  were 
sworn  according  to  the  law  is  not  subject  to 
the  objection  that  it  omits  to  aver  that  the 
arbitrators  were  sworn  in  accordance  with 
Civ.  Code  1896,  §  515,  since  the  term  "law,"  if 
unqualified,  exc^t  in  cases  involving  penal 
ipatters,  embraces  legislative  enactments,  as 
well  as  the  coQunon  law«    Teni^essee  Coal, 
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Ivon  *  B.  Co.  T.  Bovssell,  46  Sooth.  866»  870, 
166  Ala.  4S5»  130  Am.  St  Rep.  56. 

Tbe  term  "laws,"  In  Const  art  8,  yestr 
ing  the  leglslatlYe  power  In  the  Senate  and 
Honse  of  Representatives,  constituting  togeth- 
er the  General  Assembly,  and  declaring 
that  the  style  of  their  '*law8**  shall  be,  etc., 
denotes  action  of  the  ^General  Assembly  in  its 
legislatlye  capacity,  and  their  style  must  be 
that  of  enactment  and  they  are  the  outcome 
of  a  bill  for  an  act  which  has  been  presented 
to  the  Governor  for  his  approval.  McGovem 
Y.  Mitchell,  63  Aa  433,  441,  78  Conn.  636. 

The  word  "laws,"  aa  used  in  the  federal 
statute  denouncing  conspiracies  to  commit  of- 
fenses against  the  laws  of  the  United  States, , 
means    statutory    laws.    United    States    y. 
Thomas,  145  Fed.  74,  79i 

It  is  a  general  rule  of  construction  that, 
where  an  act  of  the  General  Assembly  re- 
fers to  the  "laws*'  of  its  own  state,  the  ez> 
pression  will  be  held  to  refer  to  statute  law, 
rather  than  to  unwritten  law,  unless  the  con- 
text requires  a  different  construction;  and 
eq)edially  is  this  true  of  acts  which  are  them- 
selves in  derogation  of  the  common  law. 
Southern  BeU  Telephone  \fc  Telegraph  Co.  y. 
Beach,  70  S.  B.  137,  138,  8  Ga.  App.  720  (cit- 
big  5  Words  and  Phrases,  pp.  4021,  4022). 

UiwoiurtittttionAl  act 

"An  unconstitutional  act  is  not  a  law. 
It  confers  no  rii^ts.  It  imposes  no  duties. 
It  affords  no  protection.  It  creates  no  of- 
fense. It  is  in  legal  contemplation  as  inop- 
erative as  though  it  had  never  been  passed.*' 
Wright  V.  Davis,  48  S.  E.  170.  172,  120  Ga. 
670  (quoting  Norton  v.  Shelby  County,  6  Sup. 
Ct  1121.  118  U.  S.  425,  30  L.  Ed.  178). 

LAW  DAT 

"Foreclosure"  and  **law  day"  are  synony- 
mous in  the  sense  that  it  is  the  time  when 
the  mortgagor  declares  a  default  and  sub- 
mits his  case  to  a  court  of  competent  Juris- 
diction. The  word  "foreclosure,"  as  used 
with  reference  to  the  rule  under  which  a 
mortgage  is  discharged  by  a  tender  before 
foredosure,  must  be  taken  in  the  meaning 
which  is  commonly  and  generally  accepted 
hy  the  lait;^,  aa  well  as  by  the  bar ;  that  is, 
the  institution  of  a  suit  or  the  *'law  day," 
as  contradistinguished  from  the  'law  day"  of 
the  common  law.  Murray  v.  O'Brien,  106 
Pac  840.  844,  66  Wash.  361,  28  L.  B.  A.  (N. 
8.)  908.     ' 

■0 

LAW  HERCHAHT 

See.  also.  Commercial  Law. 

There  is  no  presumption  that  the  so- 
called  ''law  merchant,"  taken  as  a  vaguely 
defined  portion  of  the  common  law  or  in  its 
widest  Interpretation  of  the  law  of  European 
eouDtrles  having  the  Roman  and  the  Prankish 
law  for  its  parents,  prevails  in  other  coun* 
tries.  Aslanian  v.  Dostumian,  54  N.  E.  845, 
8^  174  Mass.  328,  47  L.  R.  A.  495,  75  Am.  St 


Rep.  348  (citing  and  adopting  Savage  t> 
O'Neil,  44  N.  Y.  298,  300,  301 ;  Owen  v.  Boyle, 
15  Me.  147,  32  Am.  Dec.  143 ;  Flato  v.  Mul- 
hall.  72  Mo.  522;  2  Starkle,  Ev.  [4th  Am. 
Ed.]  668;  Whart.  Ev.  fS  314,  315,  1292; 
Smith,  Merc.  Law  [10th  Ed.]  Introduction). 

LAW  OF  THE  CASE 

The  opinion  delivered  on  a  former  ap- 
peal is  the  "law  of  the  case."  Hocker  y. 
Louisville  &  N.  R.  Co.  (Ky.)  96  S.  W.  526^ 
527. 

"The  doctrine  of  'law  of  the  case'  extenda 
only  to  the  questions  squarely  presented  and 
distinctly  passed  upon  on  the  former  appeaL" 
Hunter  y.  Porter,  77  Pac  434.  439.  10  Idaho, 
86. 

A  decision  of  the  Supreme  Court  on  ap- 
peal, is  the  "law  of  the  case"  on  a  suboe- 
quent  trial,  whether  right  or  wrong.  Neary 
v.  Northern  Pac.  Ry.  Co.,  110  Pac  226.  235, 
41  Mont  480. 

A  decision  of  the  Supreme  Court  on  ap- 
peal Is  the  "law  of  the  case"  governing  the 
trial  couirt  on  a  subsequent  trial  Berger  y. 
Metropolitan  Press  Printing  Co.,  Ill  Pae  8T2. 
61  Wash.  85. 

The  phrase  "law  of  the  case,"  as  applied 
to  the  effect  of  a  decision  of  an  appellate 
court  in  an  earlier  appeal  in  the  same  case, 
merely  expresses,  in  the  absence  of  statute, 
the  practice  of  courts  generally  to  refuse  to 
reopen  what  has  been  decided,  and  not  a  lim- 
it to  their  power.  Messinger  v.  Anderson,  32 
Sup.  Ot  739.  740.  225  U.  S.  436,  56  L.  Ed. 
1152. 

The  opinion  of  the  Court  of  Appeals  is 
the  "law  of  the  case"  on  the  subsequent  trial. 
South  Covington  &  C.  St.  Ry.  Co.  v.  Schilling 
(Ky.)  89  S.  W.  220,  221. 

The  "law  of  the  case"  Is  a  rule  of  expedi- 
ency, which  should  not  be  lightly  disregard* 
ed ;  but  it  should  be  restricted  to  such  ques- 
tions as  have  been  presented  to  and  decided 
on  the  former  appeal,  and  those  necessarily 
involved  in  such  decision,  and  should  not  ap- 
ply to  a  mere  expression  of  opinion  in  regard 
to  matters  not  actually  involved  in  the  de- 
cision, nor  should  it  apply  to  questions  re- 
ferred to  by  intimation  only,  and  not  deter- 
mined. First  Nat.  Bank  of  Hastings  v. 
Farmers*  &  Merchants'  Bank  of  Platte  Cen- 
ter, 96  N.  W.  1062,  1064,  2  Neb.  (Unof.)  104. 

The  decision  of  certain  questions  by  a 
District  Court  of  AiH^al,  with  a  view  to  fur- 
ther prooeedings  in  the  case,  only  concurred 
in  by  two  of  the  Justices  of  such  court,  does 
not  constitute  "the  law  of  the  case"  for  fur- 
ther proceedlnga  Turner  v.  Fidelity  Loan 
Concern,  83  Pac.  70,  2  Cal.  App.  122. 

The  evidence  on  retrial  being  substantial- 
ly the  scune  as  on  the  first  trial,  the  decision 
on  the  questions  presented  on  the  former  ajh 
peal  is  the  "law  of  the  case"  on  a  subsequent 
appeal.    Teakle  y.  San  Pedro,  L.  A.  A  S.  X* 
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B.  Oo.,  102  Pac.  635,  637,  36  Utah,  29  (citing 
5  Words  and  Phrases,  p.  4024). 

A  decision  on  appeal  that,  upon  the  facts 
in  the  record,  plaintiff  cannot  recover,  be- 
comes the  "law  of  the  case"  on  a  subsequent 
appeal,  wherein  the  record  discloses  a  sub- 
stantially unchanged  set  of  facts.  Thais  v. 
City  of  Vincennes,  73  N.  E.  1098,  35  Ind.  App. 
350. 

On  the  first  appeal  of  a  suit  concerning 
the  title  to  land,  the  question  involved  was: 
Did  a  decree  in  a  former  suit  to  correct  a 
deed  to  the  land  by  striking  therefrom  the 
words  **her  bodily  heirs,"  inserted  after  the 
name  of  the  grantee,  finding  that  the  deed 
should  be  so  corrected  and  the  master's  deed 
made  pursuant  to  that  decree,  to  correct  the 
former  deed,  devest  the  plaintiffs,  T.  and  S., 
bodily  heirs  of  the  original  grantee,  of  the 
fee-simple  title  thereof?  And  it  was  held 
that  the  decree  was  inoperative,  and  that 
the  master's  deed  did  not  devest  these  plain- 
tiffs of  the  fee-simple  title,  but  that  it  still 
remained  in  them.  On  a  second  appeal  the 
question  presented  was:  Did  the  court  prop- 
erly decree  upon  the  cross-bills  filed  after 
the  case  was  reinstated,  on  the  evidence  sub- 
mitted to  it,  that  the  deed  should  be  correct- 
ed, and  in  correcting  it  and  decreeing  the  fee- 
simple  title  to  the  land  to  be  in  defendants, 
the  remote  grantees  of  the  original  grantee? 
Held,  that  the  decision  of  the  court  on  the 
first  appeal  \a  not  conclusive  against  the 
rights  of  the  defendants  on  the  second  ap- 
peal, since  the  question  presented  for  deter- 
nilnatiou  is  not  the  same.  Teel  v.  Dunnlhoo, 
82  N.  B.  844,  847,  230  111.  476,  120  Am.  St. 
Rep.  319. 

A  decision  on  a  former  appeal  is  the 
"law  of  the  case"  as  to  all  questions  then 
decided,  so  far  as  the  facts  remain  the  same; 
the  court  on  a  subsequent  appeal  being  enti- 
tled to  look  to  the  report  of  the  former  ap- 
peal to  determine  to  what  extent  the  rule 
applies.  Gipe  v.  Pittsburgh,  C,  C.  &  St.  L. 
Ry.  Co.,  82  N.  B.  471,  472,  41  Ind.  App.  156. 

A  holding  on  appeal  that  plaintiff's  evi- 
dence entitled  him  to  have  the  issues  sub- 
mitted to  the  Jury  is  not  conclusive  that 
plaintiff  is  entitled  to  go  to  the  Jury  on  a 
retrial,  but  that  question  depends  on 
the  evidence  introduced  on  retrial.  Hartley 
V.  Chicago  &  A.  B.  Co.,  73  N.  B.  398,  399,  214 
lU.  7& 

That  principle  of  the  "law  of  the  case," 
when  applicable  to  a  subsequent  appeal  of 
the  same  case,  is  limited  to  decisions  on  a 
prior  appeal  on  points  necessary  to  a  deter- 
mination of  the  cause.  City  of  Rushville  v. 
RushviUe  Natural  Gas  Co.,  73  N.  £.  87,  89, 
164  Ind.  162,  3  Ann.  Gas.  86. 

Where,  in  an  action  at  law  tried  to  the 
court,  the  facts  were  in  dispute,  a  submitted 
proposition  as  the  "law  of  the  case,"  which 
was  a  mixed  proposition  of  law  and  fact, 


was  properly  refused.  Illinois  Cent  R.  Oo. 
V.  Seitz,  73  N.  E.  585,  586,  214  IlL  860,  105 
Am.  St  Rep.  108. 

Where,  in  an  action  by  a  servant  for  in- 
juries, the  cause  was  reversed  on  appeal  on 
the  ground  that  plaintiff  was  guilty  of  con- 
tributory n^ligence,  as  shown  by  his  testi- 
mony that  he  was  not  looking,  at  the  time  of 
the  injury,  at  the  piece  of  machinery  which 
caused  the  injury,  but  on  the  next  trial  he 
testified  that  he  was  looking  at  it,  the  hold- 
ing ou  the  former  appeal  was  not  the  "law  of 
the  case"  on  the  next  appeal^  Buehner 
Chair  Co.  v.  Feulner,  73  N.  E.  816,  817,  164 
Ind.  368; 

Where  the  only  question  involved  or 
decided  on  a  former  appeal  was  the  suffi- 
ciency of  an  answer  setting  up  the  statnte 
of  limitations  as  a  defense,  and  no  question 
as  to  the  sufficiency  of  the  complaint  was 
disclosed,  but,  after  the  case  was  remanded, 
plaintiff  filed  an  amended  complaint  which 
was  not  shown  to  be  substantially  the  same 
as  the  original,  the  ruling  on  the  former  ap- 
peal that  the  answer  was  insufficient  was  no 
bar  to  a  subsequent  objection  to  the  suffi- 
ciency of  such  amended  complaint  Stafford 
V.  St  John,  73  N.  B.  596,  600,  164  Ind.  277. 

The  decision  of  the  Supreme  Court  on 
appeal  on  a  will  contest  as  to  the  insufficien- 
cy of  the  evidence  to  overthrow  the  will  Is 
the  "law  of  the  case"  on  those  facts.  West- 
fall  V.  Wait,  73  N.  E  1089,  1001,  165  Ind.  858, 
6  Ann.  Gas.  78a 

The  "law  of  the  case"  does  not  mean  the 
application  of  the  recognized  rules  of  law  to 
the  proven  facts  but  is  a  precise  application 
of  the  law  as  laid  down  by  the  trial  Judge 
and  if  erroneous  is  ground  for  reversal, 
though  given  at  the  request  of  the  complain- 
ing party.  Weeks  v.  Auburn  &  S.  Electric 
Ry.  Co.,  113  N.  Y.  Supp.  636,  637,  60  Misc. 
Rep.  400. 

Where  the  instructions  of  the  court 
on  the  second  trial  of  a  cause  conform  to 
the  opinion  on  appeal  from  the  Judgment 
on  the  first  trial,  it  is  not  error  to  refuse 
requested  instructiona  Where,  on  the  first 
trial  of  a  cause,  a  peremptory  Instruction 
was  not  given  or  requested,  and  that  question 
was  not  presented  on  appeal,  the  propriety 
of  giving  a  peremptory  instruction  on  the 
second  trial  must  be  determined  by  the  evi- 
dence, without  reference  to  the  bpinlon  of 
the  appellate  court.  Miller  v.  Metropolitan 
Life  Ins.  Go.  (Ky.)  89  S.  W.  183,  184, 

The  rule  of  the  "law  of  the  case"  has 
no  application  to  questions  of  fact,  so  that 
nothing  said  on  a  former  appeal  as  to  the 
facts  can  bind  the  trial  court  or  be  conclusive 
on  a  second  appeal.  Where,  in  an  action  on 
a  policy,  the  Supreme  Court  reversed  a  Judg- 
ment in  favor  of  plaintiff,  and  remanded  the 
cause  for  new  trial,  holding  that  the  policy 
was  void  for  breach  of  a  condition,  and  that 
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the  facts  proved  did  not  establish  a  waiver 
thereof,  gach  judgment  was  not  res  Judicata 
of  the  issue  of  waiver  on  the  retrial  at 
which  the  evidence  was  materially  different. 
Hartford  Fire  Ins.  CJo.  v.  Enoch,  96  S.  W. 
393.  394,  79  Ark.  475. 

The  decision  of  the  appellate  court  will 
be  followed  on  a  subsequent  appeal,  where 
the  record  therein  supports  the  conclusion 
reached  on  the  prior  appeal.  Malone'a  Com- 
laittee  v.  Lebus  (Ky.)  96  S.  W.  519,  521. 

Under  Acts  1903,  p.  55,  c.  39,  making  it 
the  duty  of  the  court  to  charge  the  law  of 
the  case,  "the  law  of  the  case*'  means  the 
substantial  issues  of  the  case.  Gibson  & 
Cunningham  v.  Purlfoy,  120  S,  W.  1047,  56 
Ter.  Civ.  App.  879. 

"According  to  the  more  rigid  rule,  an 
expression  of  opinion,  however  deliberate  up- 
on a  question,  however  fully  argued,  if  not 
essential  to  the  disposition  that  was  made  of 
the  case,  may  be  regarded  as  a  dictum ;  but 
it  is,  on  the  other  hand,  said  that  it  is  diffi- 
cult to  see  why,  in  a  philosophical  point  of 
view,  the  opinion  of  the  court  is  not  as  per- 
suasive on  all  the  points  which  were  so  in- 
volved in  the  cause  that  it  was  the  duty  of 
counsel  to  argue  them,  and  which  were  de- 
liberately passed  over  by  the  court,  as  if 
the  decision  had  hung  upon  but  one  point" 
Bouvier.  Where,  in  an  action  on  a  contrac- 
tor's bond  for  the  construction  of  a  high 
school,  the  constitutionality  of  the  Code  pro- 
vision providing  for  such  bonds,  and  the 
validity  of  the  bond  in  question  given  there- 
under, were  directly  presented  and  decided 
by  the  court,  to  the  effect  that  the  bond  was 
enforceable  as  a  common-law  bond  voluntari- 
ly given,  regardless  of  the  validity  of  the 
statute,  such  decision  was  not  obiter,  but  con- 
stituted the  '*law  of  the  case"  and  was  con- 
clusive on  the  parties  on  a  subsequent  ap- 
peaL  People's  Lumber  Co.  v.  Qillard,  90 
Pac  556,  557,  5  CaL  App.  435. 

The  doctrine  of  the  "law  of  the  case" 
presupposes  error  in  the  enunciation  of  a 
principle  of  law  applicable  to  the  facts  of  a 
case  under  review  by  an  appellate  tribunal, 
but  the  ruling  adhered  to  in  the  single  case 
where  it  arises  Is  not  carried  into  other 
cases  as  a  precedent  Allen  v.  Bryant,  100 
Pac  704,  705.  155  CaL  256. 

"The  doctrine  of  the  'law  of  the  case'  is 
this:  That  where  the  Supreme  Court,  In  de- 
ciding an  appeal,  states  in  its  opinion  a  prin- 
ciple of  law  or  rule  necessary  to  the  deci- 
sion, that  principle  or  rule  becomes  the  *law. 
of  the  case,'  and  must  be  adhered  to  through- 
out its  subsequent  progress,  both  in  the 
lower  court  and  upon  subsequent  appeal, 
*  *  *  and  this»  although  in  its  subse- 
quent consideration  this  court  may  be  clear- 
ly of  the  opinion  that  the  former  decision 
Is  erroneous  In  that  particular."  Wester- 
teld  V.  New  York  I*  Ina  Co.,  107  Pac.  699, 


700,  157  Cal.  339  (quoting  Tally  y.  Qanabl,  90 
Pac.  1049,  1050,  151  CaL  418,  421). 

The  rule  of  tiie  ''law  of  the  case"  1b  ap- 
plicable only  where  the  same  matters  de- 
termined in  a  previous  appeal  are  involved 
in  a  subsequent  appeal,  and  a  judgment  on 
appeal  sustaining  a  demurrer  to  a  complaint 
is  not  conclusive  on  a  subsequent  appeal, 
where  the  facts  alleged  are  different  and 
present  different  questions  of  law.  S^ood  v. 
Templeton,  92  Pac.  78,  83»  162  OaL  148,  13 
U  R.  A.  (N.  S.)  579. 

LAW  OF  CONTRACT 

*'Tbe  'law  of  contract'  may  be  described 
as  the  endeavor  of  the  state,  a  more  or  less 
imperfect  one,  by  the  nature  of  the  ease,  to 
establish  a  positive  sanction  for  the  expec- 
tation of  good  faith  which  has  grown  up  in 
the  mutual  dealings  of  men  of  average  right- 
mindedness."  Tiles  Y.  Barre  A  M.  Traction 
&  Power  Co.,  65  AtL  104,  105,  79  Vt  811 
(quoting  and  adopting  Williston's  Wald's  PoL 
Cent  1). 

X.AWS  OF  THE  COUNTRY 

See  Conformably  with  the  Laws. 

The  treaty  between  the  United  States 
and  the  Argentine  Republic  of  July  27,  1863 
(article  9,  10  Stat.  1()09),  provides  that  if  any 
citizen  of  either  of  the  two  contracting  par- 
ties shall  die  without  will  in  any  of  the  ter- 
ritories of  the  other,  the  Consul  General  or 
consul  of  the  nation  to  which  decedent  be- 
longed, or  the  representative  of  such  Consul 
General  or  consul,  may  intervene  in  the  pos- 
session, administration,  and  Judicial  liquida- 
tion of  decedent's  estate,  conformably  with 
the  laws  of  the  country,  for  the  benefit  of  the 
creditors  and  legal  heirs.  Held,  that  the 
phrase  "laws  of  the  country,"  so  far  as 
the  United  States  is  concerned,  means  the 
local  laws  of  administration  and  procedure 
of  the  respective  states,  and  qualifies  the 
right  and  the  method  of  intervention,  as  well 
as  the  procedure  after  intervention  takes 
place,  so  that  If  a  consul  intervenes  he 
must  do  so  in  the  manner,  to  the  extent,  and 
for  the  purpose  prescribed  by  the  laws  of  the 
Jurisdiction  where  the  property  is  situated, 
and  the  Italian  Consul  General,  under  the 
treaty  of  May  8,  1878,  between  Italy  and 
the  United  States  (article  17,  20  Stat  732), 
providing  that  the  respective  Consuls  €ren- 
eral,  etc.,  shall  enjoy  in  both  countries  all 
the  rights  which  are  or  may  hereafter  be 
granted  to  the  officers  of  the  same  grade  of 
the  most  favored  nation,  would  not  have 
the  right  te  be  appointed  administrator  of 
the  estate  of  a  subject  of  Italy  resident  In 
California,  leaving  property  there  with  his 
heirs  resident  in  Itely,  in  view  of  the  Cali- 
fornia law  providing  that  the  public  admin- 
istrator of  the  county  shall  officiate  in  such 
a  case.  In  re  Ghio's  Estate,  108  Pac.  516» 
518, 157  CaL  552, 37  L.  R.  A.  (N.  S.)  549,  137 
Am.  St  Rep.  145. 
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tiAW  OF  HIS  RESIDENCE 

Code  Ciy.  Proc  |  390,  proyldes  that, 
where  a  cause  of  action  not  Involving  real 
estate  within  the  state  accrues  against  a  non- 
resident, an  action  cannot  be  brought  there- 
on in  the  state  after  the  expiration  of  the 
time  limited  by  the  "law  of  his  residence" 
for  bringing  a  like  action.  Held,  that  the 
phrase  '*law  of  his  residence*'  means  the  law 
of  the  debtor's  residence  at  the  time  the 
cause  of  action  accrued,  and  not  the  time 
when  the  action  was  commenced.  Utah  Nat 
Bank  v.  Jones,  96  N.  X.  Supp.  33$,  339,  109 
App.  Div.  526. 
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LAND 


See  Due  Process  of  Law* 

LAW  OF  NECESSITY 

The  "law  of  necessity,"  as  applied  to  the 
power  to  punish  for  contempt,  is  the  law  of 
self-defense.  People  ex  reL  Attorney  Gen- 
eral V.  News-Times  Pub.  Co.,  84  Pac.  912, 
967,  35  Ck)lo.  253  (adopting  definition  in 
Thomas,  Constructive  Contempt). 

LAW  OF  THE  BOAD 

The  custom  of  the  road,  and  the  law 
founded  on  it,  to  go  to  the  right  of  the  cen- 
ter of  the  road  in  order  to  safely  pass 
governs  the  case  of  vehicles  passing  on  the 
same  side  of  the  roads  and  streets  so  wide 
that  there  is  no  necessity  for  them  to  turn 
to  the  right  of  the  center  line  in  order  to 
pass  safely.  Wright  v.  Fleischman,  85  N. 
Y.  Supp.  62,  41  Misa  Rep.  633. 

LAW  OF  THE  STATE 

The  "laws  of  a  state"  are  such  enact- 
ments as  its  Legislature  promulgates,  and 
as  expounded  by  its  courts,  and  a  state  stat- 
ute has  such  meaning  as  the  judicial  depart- 
ment of  the  state  construes  it  to  have,  though 
without  such  judicial  construction  the  fed- 
eral courts  might  from  its  language  construe 
it  differently.  Commonwealth  v.  Interna- 
tional Harvester  Co.  of  America,  115  S.  W. 
703,  706,  131  Ky.  551,  133  Am.  St  Rep.  256; 
American  Tobacco  Co.  v.  Commonwealth 
(Ky.)  115  S.  W.  755,  756. 

A  provision  in  a  note  that  the  same  shall 
be  construed  by  the  *'laws  of  the  state"  of 
Kansas  means  the  statute  of  the  state  with 
reference  to  negotiable  instrument  and  the 
rights  and  liabilities  of  the  parties  thereto, 
and  does  not  comprebend  the  decisions  of 
local  courts  construing  like  contracts  that 
had  been  or  might  thereafter  be  announced, 
nor  can  it  be  expended  so  as  to  make  the  de- 
cisions of  the  local  courts  the  governing  law 
with  respect  to  the  construction  of  the  pro- 
visions of  the  mortgage  given  to  secure  such 
note.  Keene  Five  Cent  Sav.  Bank  v.  Keid, 
123  Fed.  221,  227,  59  C.  C.  A.  225. 

Within  the  provision  of  Bankr.  Act,  { 
64bG^),  giving  priority  to  debts  owing  to  any 
person  who  by  the  laws  of  the  state  or  the 


United  States  is  entitled  to  priority,  insol- 
vency laws  are  "laws  of  the  states,"  although 
their  operation  Is  suspended  by  the  bank- 
ruptcy act  In  re  Bennett,  153  Fed.  673,  687, 
82  C.  0.  A,  631  (citing  In  re  Wright,  95  Fed. 
807). 

The  phrase  **law8  of  the  states,"  as  used 
in  Bankr.  Act  July  1,  1898,  providing  for  the 
payment  of  debts  owing  to  any  person  who, 
by  the  "laws  of  the  states,"  or  the  United 
States,  is  entitled  to  priority,  means  that 
the  priorities  must  be  determined  by  the  laws 
of  tne  particular  state  where  the  proceeding 
is  pending,  and  not  by  the  laws  of  all  the 
states  together.  In  re  P.  J.  Potter's  Sons, 
143  Fed.  407,  411. 

A  county  ordinance  regulating  sheep 
grazing,  and  imposing  a  license  tax  thereon 
"Is  a  law  of  this  state"  within  Pen.  Code,  i 
435,  providing  that  every  person  commencing 
or  carrying  on  any  business  for  which  a  li- 
cense is  required  by  any  "law  of  this  state,*' 
without  taking  out  or  procuring  the  license 
prescribed,  is  guilty  of  a  misdemeanor.  Plu- 
mas County  V.  Wheeler,  87  Pac.  909,  913,  149 
Cal.  758 ;  Sierra  County  v.  Flanigan,  87  Pac. 
913,  149  CaL  769  (citing  In  re  Lawrence,  11 
Pac  217,  69  CaL  608). 

Municipal  ordinances  are  "laws  of  the 
state,"  within  the  provisions  of  Pen;  Code, 
§  435,  making  it  a  misdemeanor  for  a  per- 
son to  carry  on  any  calling  for  the  transac- 
tion of  which  a  license  is  required  by  any 
law  of  the  state,  without  taking  out  or  pro- 
curing the  prescribed  license.  Bx  parte 
Sweetman,  90  Pac.  1069,  1070,  5  Cal.  App. 
577 ;  Ex  parte  Bagshaw,  93  Pac.  864,  865, 162 
CaL  701. 

IiAW  STTJDEirr 


See  Student 


3  UNITED  STATES 


I.AW  OF 

Congressional  enactments  having  gener- 
al application  throughout  the  United  States, 
and  not  the  purely  local  laws  of  the  District 
of  Columbia,  are  what  are  meant  by  the 
provision  of  the  Federal  Judicial  Code,  i 
250,  for  the  appellate  review  In  the  Federal 
Supreme  Court  of  Judgments  and  decrees  of 
the  court  of  appeals  of  the  District  in  cases 
in  which  the  construction  of  "any  law  of 
the  United  States"  is  drawn  in  question  by 
the  defendant  American  Security  A  Trust 
Co.  V.  Commissioners  of  District  of  Colum- 
bia, 32  Sup.  Ct  553,  554,  224  U.  S.  491,  56 
Lk  Ed.  856. 

The  phrase,  "laws  of  the  United  States," 
as  used  in  the  removal  acts,  authorizing  re- 
moval of  a  cause  arising  under  the  laws  of 
the  United  States,  means  acts  of  Congress, 
and  does  not  include  executive  rules  and  reg- 

:  ulations,  unless  a  recovery  of  damages  is 
expressly  authorized  by  statute  for  a  disre- 
gard of  such  regulations.    Beck  ▼•  Johnson, 

>  169  Fed.  154,  162. 
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LAWFUL  BUSINESS 


The  laws  enacted  by  a  territorial  Legls^ 
lature,  subject  to  disapproval  by  Congress, 
are  not  "laws  of  the  United  States,"  and  a 
suit  arising  under  them,  as  where  a  corpora- 
tion organized  under  them  is  a  party  to  the 
suit,  does  not  arise  under  the  laws  of  the 
United  States,  and  a  federal  court  has  no 
jurisdiction  on  tliat  ground.  Maxwell  v. 
Federal  Gold  &  CJopper  C3o.,  155  Fed.  110, 112, 
83  C.  C.  A.  570. 

ZdLWS,    BULE8,    AHD    XUBGtIIiATIOHS 
OOVEBiriNG  THE  SOOIETT 

A  certificate  in  a  mutual  benefit  associa- 
tion, requiring  that  members  should  comply 
with  all  "laws,  rules,  and  regulations  govern- 
ing the  society,"  or  that  might  be  thereafter 
enacted  for  its  government,  related  to  by- 
laws enacted  to  control  the  internal  manage- 
ment of  the  association,  and  did  not  include 
a  by-law  by  which  the  society  attempted  to 
limit  its  liability  on  all  outstanding  certif- 
icates to  an  amount  not  exceeding  one-half  of 
the  amount  the  association  had  contracted 
to  pay  on  the  death  of  members  in  good 
standing.  Bernstein  v.  District  Grand  Lodge 
No.  4  Independent  Order  B'nai  B'rith,  84 
Pac.  271-275,  2  Cal.  App.  624. 


1015,  1019,  177  Mo.  699  (quoting  with  ap- 
proval from  State  v.  Bulling,  15  S.  W.  867. 
16  S.  W.  830,  105  Mo.  204). 

LAWFITL  ACT 

The  words  "lawful  act,"  as  used  in  Pen. 
CkMie  1895,  S  684,  providing  that  if  any  per- 
son in  the  performance  of  a  lawful  act  shall 
by  negligence  and  carelessness  cause  the 
death  of  another  he  is  guilty  of  negligent 
homicide  of  the  first  degree,  is  defined  by 
article  685  as  an  act  not  forbidden  by  the 
penal  law,  and  which  would  give  no  Just 
occasion  for  a  civil  action.  Gorden  v.  State 
(Tex.)  90  S.  W.  636,  687. 


XAWF17X 

See  Shall  be  LawfuL 
See,  also,  Legal. 

Where  plaintiffs  alleged  that,  being  the 
owners  of  certain  capital  stock  in  defendant 
company,  they  deposited  it  with  the  com-- 
pany,  to  be  sold  by  defendant  and  the  pro- 
ceeds used  in  paying  its  debts,  in  considera- 
tion of  an  agreement  that  plaintiffs  should 
l^old  certain  ofiices  of  defendant  until  its 
business  should  be  in  successful  operation, 
that  defendant  violated  its  agreement  and 
ejected  plafot^s  from  the  offices,  and  had 
sold  and  issued  the  stock  to.  others,  and 
refused  and  failed  to  deliver  it  to  plaintiffs, 
or  to  pay  plaintiffs  the  value  thereof,  though 
requested  to  do  so,  there  could  be  no  recov- 
ery as  on  a  contract,  as  the  alleged  contract 
was  illegal  under  Civ.  Code,  §  431,  requiring 
directors  of  a  corporation  to  be  elected  an- 
nually by  the  stockholders  or  members,  and 
section  2240,  declaring*  that  which  is  con- 
trary to  an  express  provision  of  the  law 
not  "lawful."  Glass  v.  Basin  &  Bay  State 
Min.  Co.,  77  Pac  302,  304,  31  Mont  21. 

Ii^saly  adequate,  and  reasomaUe  syn* 


In  speaking  of  the  provocation  neces- 
sary to  arouse  the  heat'  of  passion,  which 
would  result  in  reducing  the  crime  to  man- 
slaughter, "this  court  has  held  that  'lawful,' 
'legal,'  'adequate,'  and  'reasonable,'  when 
used  as  adjectives  qualifying  'provocation,' 
are  synonyms;  and,  as  a  general  rule,  with 
very  Xew  exceptions,  it  takes  an  assault  or 
personal  violence  to  constitute  this  provoca- 
tion." State  V.  Heath,  121  S.  W.  149,  154, 
221  Mo.  565;   State  v.  McKenzie,  76  8.  W. 


I.AWIIJI1  AUTHOBITT 

See  Proper  and  Lawful  Authority. 

Plaintiff's  superintendent  visited  the 
land  on  which  defendants  were  claimed*  to 
have  committed  a  trespass  in  cutting  timber, 
and  on  each  of  the  visits  stopped  at  defend- 
ants' camp.  On  his  first  visit  the  superin- 
tendent pointed  out  the  section  or  lot  lines 
to  the  foreman  of  defendant  company  and 
requested  him  to  keep  an  accurate  account 
of  all  timber  he  might  cut.  A  like  request 
was  made  of  defendant  S.,  who  was  presi- 
dent and  general  manager  of  defendant  com- 
pany. Held,  sufficient  to  show  that  plaintiff 
acquiesced  in  the  cutting  and  removing  of  the 
timber,  subject  to  defend9jQt8'  accounting  for, 
its  actual  value,  and  that  it  was  not  cut 
without  "lawful  ant^rity,"  within  Rem.  it 
Bal.  Code,  §  939,  authorizing  a  recdvery  of 
treble  damages  for  the  cutting  of  timber 
without  lawful  authority,  etc.  Lytle  L9g7 
ging  &  Mercantile  Co.  v.  Humptullps  Driving 
Co.,  Ill  Pac.  774,  775,  60  Wash.  569. 

LAWFUL  BENEFIGIAHT 

The  word  "lawful,"  as  used  in  a  benefit 
certificate,  providing  that  the  beneficial  as- 
sociation would  pay  to  the  beneficiary  a  cer- 
tain sum  of  money,  provided  he  was  tte 
"lawful"  beneficiary  of  the  member  at  the 
time  of  his  death,  means,  according  to  the 
laws  of  the  beneficial  association,  that  plain- 
tiff should  be  at  the  time  of  the  member's 
death  within  the  order  of  family  relation- 
ship to  the  beneficiary  mentioned  in  the  dtiar- 
ter.  Davin  v.  Davin,  99  N.  Y.  Supp.  1012, 
1014,  114  App.  Dlv.  396. 

IiAWFinL  BUSINESS 

In  Business  Corporations  Law,  {  2,  au- 
thorizing the  formation  of  stock  corporations 
for  any  lawful  business,  "lawful  business** 
means  one  lawful  to  all  who  engage  in  it  and 
does  not  include  the  busfness  of  practicing 
law;  the  right  to  practice  law  being  in  the 
nature  of  a  franchise  from  the  state  confer- 
red only  for  merit.  In  re  Co-operative  Law 
Co.,  92  N.  B.  15,  16,  198  N.  Y.  479,  32  L.  R.  A. 
(N.  S.)  56,  139  Am.  St  Rep,  839,  19  Ann.  Cas. 
879. 


liAWFUIi  CHASTISEMENT 
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LAWFUL  DEFENSE 


UkWFUIi  CHASTISEMENT 

Where  the  punishment  Inflicted  by  a  par- 
ent on  a  child  is  so  excessive  and  cruel  as 
to  show  that  the  parent  was  not  acting  in 
good  faith  for  the  benefit  of  the  child,  the 
parent  is  guilty  of  an  unlawful  assault,  and 
cannot  Justify  his  act  by  claiming  that  the 
punishment  inflicted  was  a  "lawful  chastise- 
ment** ;  but  so  long  as  a  parent  acts  in  good 
faith,  honestly  thinking  that  what  he  does  Is 
for  the  beneflt  of  the  child,  he  is  within  his 
prerogative,  and  the  law  will  not  Interfere. 
State  V.  Eoonse,  101  S.  W.  139,  141,  123  Mo. 
App.  666. 

LAWFUL  CHILD 

Where  a  will  provided  that  the  property 
given  to  one  of  the  devisees  should,  if  he 
died  without  lawful  children,  go  to  the  heirs 
of  another  devisee,  an  adopted  child  of  the 
devisee  first  mentioned  was  not  a  "lawful 
child,"  within  the  meaning  of  the  will.  Coch- 
ran V.  Cochran,  95  S.  W.  731,  732,  43  Tex. 
Civ.  App.  259. 

LAWFUL  CLAIM 

A  good  faith  claim,  appearing  to  be  for- 
midable and  founded  on  grounds  having  the 
appearance,  though  false,  of  a  paramount 
title,  is  not  covered  by  a  warranty  against 
lawful  claims,  but  such  a  warranty  is  in- 
tended to  cover  real  claims  and  not  claims 
only  appearing  real.  An  outstanding  legal 
title  is  within  a  covenant  of  warranty  against 
''lawful  claims,"  and  if  asserted,  is  a  'law- 
ful claim,**  though  an  eviction  may  be  avoid- 
ed by  showing  a  superior  equity.  Mackenzie 
V.  Clement,  129  S.  W.  730,  731,  144  Mo.  App. 
114. 

LAWFUL  COURSE 

A  bond  recited  that  plaintiff  lumber  and 
oil  company  had  a  claim  on  certain  timber 
in  litigation  which  had  been  attached  In  a 
certain  suit  against  the  S.  Lumber  Company, 
and  provided  that  in  consideration  of  the  re- 
lease of  the  attachments,  and  that  plaintiff 
would  not  litigate  its  rights  in  such  suit,  the 
obligors  bound  themselves  to  pay  any  inter- 
est which  plaintiff  might  have  in  the  timber 
to  be  determined  by  any  lawful  course. 
Held,  that  a  lawful  course  for  determining 
plaintiff's  interest  was  by  suit  on  the  bond; 
plaintiff  not  being  required  to  establish  first 
its  interest  in  the  timber  by  suit  against  the 
S.  Lumber  Company.  Camp  v.  Capital  Min- 
ing, Lumber  A  OU  Co.  (Ky.)  128  S.  W.  323, 
324. 

LAWFUL  CUBBENCT 

See  liawful  Money. 

An  indictment  charging  theft  from  the 
person  of  "two  dollars  in  money,  lawful  cur- 
rency of  the  United  States  of  America  and 
of  the  value  of  two  dollars,**  was  sustained 
by  proof  of  the  theft  of  two  dollars  in  silver ; 
the  term  "currency,"  or  "lawful  currency," 


being  sufficiently  broad  to  include  gold  and 
silver,  as  well  as  paper  money.  Brittain  v. 
State,  105  S.  W.  817,  819,  820,  52  Tex.  Cr.  R. 
169. 

Under  a  statute  providing  that  in  an  in- 
dictment for  the  larceny  of  money  it  is  suf- 
ficient to  allege  the  larceny  of  the  same,  with- 
out specifying  the  denomination  or  kind  there- 
of, an  indictment,  charging  accused  with  steal- 
ing 'money  "lawful  currency  of  the  realm** 
(i.  e.,  of  the  United  States),  to  the  amount 
and  value  of  $20  or  more,  sufficiently  de- 
scribes the  money,  to  constitute  larceny, 
within  Ky.  St  1903,  {  1194,  punishing  lar- 
ceny of  money  of  the  value  of  $20  or  more. 
Todd  V.  Com.  (Ky.)  93  S.  W.  631,  632  (citing 
Commonwealth  v.  Mann  [Ky.]  14  S.  W.  685 ; 
Jones  V.  Commonwealth,  13  Bush  [76  Ky.] 
356;  Travis  v.  Commonwealth,  27  S.  W.  863, 
96  Ky.  77). 

Where  a  theft  is  charged,  and  the  alle- 
gation is  general  that  the  money  taken  was 
lawful  current  money  of  the  United  States, 
the  evidence  must  show  that  it  was  legal 
tender  coin  or  legal  tender  currency  of  the 
United  States,  and  the  nickel  is  legal  tender 
under  the  provisions  of  U.  S.  Comp.  St  1901, 
p.  2349.  Black  v.  State,  79  S.  W.  311«  46 
Tex.  Cr.  R.  107. 

LAWFUL  DEBT 

"A  'debt*  is  defined  as  'that  whidi  is  due 
from  one  person  to  another,  whether  money, 
goods,  or  services;  that  which  one  person 
is  bound  to  pay  to  or  to  perform  for  anotlier, 
that  which  one  is  obliged  to  do,  or  suffer.* " 
Plaintiff's  husband  gave  his  bond  for  the  pay- 
ment of  money,  secured  by  a  mortgage  on 
his  farm,  in  which  plaintiff  Joined.  The 
husband  died,  devising  the  farm  to  plaintiff, 
who  deeded  it  to  her  son,  who  assumed  and 
agreed  to  pay  the  mortgage,  but  failed  to 
do  80.  On  the  death  of  the  son,  without  Is- 
sue, his  widow,  having  a  dower  in  trust  in 
the  farm,  executed  a  quitclaim  deed  of  it  to 
plaintiff  and  the  other  heirs,  subject  to  de- 
cedent*s  "lawful  debts,**  which  plaintiff  as- 
sumed and  agreed  to  pay.  Held  that,  since 
plaintiff  did  not  sign  the  bond  and  was  not 
personally  liable  for  the  mortgage  debt,  the 
covenant  of  her  son  to  pay  it  was  not  en- 
forceable against  him,  and  hence  the  cove- 
nant in  the  deed  from  his  widow  to  plaintiff 
did  not  obligate  plaintiff  to  pay  the  debt;  a 
claim  not  enforceable  at  law  not  being  a 
"lawful  debt**  Bonhoff  v.  Wiehorst,  108  N. 
Y.  Supp.  437,  441,  57  Misc.  Rep.  456  (quoting 
and  adopting  definition  in  Imp.  Diet ;  dting 
LaUmer  v.  Veader,  46  N.  Y.  Supp.  823,  20 
App.  Div.  426). 

LAWFUL  DEFENSE 

By  the  words  "lawful  defense  of  the  per- 
son** is  meant  what  Is  sometimes  termed 
self-defense.  Robinson  t.  Territory,  85  Pac. 
451,  455,  16  Okl.  241. 


LAWFUL  DUTY 
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LAWFUL  FENCB 


LAWrni.  DUTY 

In  ReT.  St  I  6451,  which  makes  it  a 
criminal  offense  to  give  or  offer  bribes,  etc., 
to  induce  any  officer  of,  or  person  acting  for 
9r  on  behalf  of,  the  United  States  in  any  offi- 
cial function  to  do  or  omit  to  do  any  act  in 
violation  of  his  lawful  duty,  the  phrase  **law- 
ful  duty"  is  not  restricted  to  a  duty  imposed 
by  statute,  but  is  broad  enough  to  cover  a 
duty  imposed  by  a  lawful  superior;  and  an 
indictment  charging  a  conspiracy  to  induce 
an  aflslstant  statistician  in  the  Department 
of  Agriculture  to  furnish  to  the  accused  ad- 
vance news  of  crop  conditions,  and  to  cause 
to  be  published  false  reports  as  to  such  con- 
ditions in  violation  of  the  rules  of  the  depart- 
ment, to  aid  defendants  in  market  eqpecula- 
tions,  by  promising  such  employ^  a  percent- 
age of  the  profits  of  such  speculations,  charg- 
es a  conspiracy  to  commit  an  offense  against 
the  United  States  under  Rev.  St  |  5440. 
United  States  v.  Haas,  168  Fed.  008,  910. 

Regulations  of  the  Agricultural  Depart- 
ment having  forbidden  the  giving  out  of  any 
statement  relating  to  the  business  of  the  de- 
partment without  the  approval  of  the  chief 
of  the  bureau,  and  secrecy  having  been  im- 
posed on  all  employes  by  the  established  us- 
age and  practice.  Indictments  charging  bri- 
bery of  an  associate  statistician  of  the  Bureau 
of  Statistics  of  the  Department  of  Agilcul- 
tnie  to  divulge  the  contents  of  the  current 
cotton  crop  report  in  advance  of  its  official 
publication  stated  an  offense  under  Rev.  St 
{  6451,  making  it  a  crime  to  bribe  any  per- 
son acting  for  the  United  States  in  any  offi- 
cial function  to  do  or  commit  any  act  in  vio- 
lation of  his  lawful  duty.  Haas  v.  Henkel, 
lee  Fed.  621,  627. 

LAWFUIi  £KT&T 

The  expression  that  the  "entry  must  be 
lawful"  means,  not  that  it  must  have  been 
effected  under  a  formal  right  capable  of  en- 
forcement by  legal  proceedings,  but  that  it 
must  not  be  through  any  unlawful  or  wrong- 
ful act,  upon  which  the  mortgagee  would  be 
estopped  to  found  a  right  Stouffer  v.  Har- 
lan, 74  Paa  610,  613,  68  Kan.  135,  64  L.  R. 
A  320,  104  Am.  St  Rep.  306. 

LAWmi.  EXCUSE 

That  provision  for  alimony  made  by  a 
Nevada  court  is  not  enforceable  against  the 
husband,  a  resident  of  California,  because  no 
jurisdiction  of  his  person  was  acquired,  does 
not  constitute  a  lawful  excuse  within  Pen. 
Code,  {  270,  which  makes  it  an  offense  for 
a  parent  to  willfully  omit  without  lawful  ex- 
cuse to  furnish  necessary  food,  etc.,  for  his 
diUd.  Bx  parte  McMuUin,  126  Pac  368,  370, 
19  CaL  App.  481. 

ImAW  BZPEK8S8 

Other  lawful  expenses,  see  Other. 


I.AWFUL  FENCE 

See,  also,  Legal  and  Sufficient  Fence. 

A  fence,  posts  of  which  are  rotted  off,  Is 
not  a  lawful  fenoe  within  Rev.  St  1800,  | 
8205,  providing  that  in  a  county  where  swine 
are  restrained  from  running  at  large  a  fence 
composed  of  three  barbed  wires,  stretched 
on  posts,  firmly  set  in  the  ground,  not  more 
than  16  feet  apart,  shall  be  a  lawful  fencei 
Smith  V.  Chicago  &  A.  Ry.  Co.,  105  S.  W.  10, 
12,  127  Mo.  App.  160. 

Under  Rev.  St.  1890,  |  1105,  requiring 
a  railroad  company  to  construct  and  main- 
tain fences  sufficient  to  prevent  stock  getting 
on  the  track,  an  instruction,  in  an  action 
under  such  section  for  iD^uries  to  stock, 
which  defined  a  lawful  fence  as  one  sufficient 
'*to  resist  -  horses,  cattle,  swine,  and  like 
stock,"  was  not  erroneous  for  using  the 
phrase  **to  resist" ;  such  phrase  not  b^ng  as 
strong  as  the  phrase  **to  prevent**  In  the 
statute.  Hax  v.  Quincy,  O.  &  K.  C.  R.  Co., 
100  B.  W.  608,  605,  123  Mo.  App.  172. 

Rev.  St  1800,  S  3205,  providing  for  the 
construction  of  fences  sufficient  to  prevent 
swine  from  running  at  large,  composed  of 
wire  4  feet  high  and  posts  16  feet  apart,  re- 
ferred to  outside  fences  other  than  those  re- 
quired of  railroads,  so  that  a  fence  conform- 
ing to  such  specifications,  constructed  by  an 
adjoining  landowner  along  a  railroad  right 
of  way,  did  not  constitute  a  'lawful  fence," 
for  the  building  of  which  the  landowner 
could  recover  from  the  railroad  under  Rev. 
St  1800,  (  1105  (Ann.  St  1006,  p.  945).  Sharp 
V.  Quincy,  O.  &  K.  C.  Ry.  Co.,  123  8.  W. 
607,  508,  130  Mo.  App.  525. 

The  petition  in  an  action  for  damages  to 
growing  crops  from  trespassing  stock  alleged 
that  the  premises  were  situated  in  a  subdivi- 
sion where  hogs,  etc,  were  prohibited  from 
running  at  large,  and  were  inclosed  by  a  law- 
ful fence  under  the  statute  when  the  tres- 
passes occurred,  and  described  the  stock  law 
district  by  metes  and  bounds,  and  further  al- 
leged that,  in  the  event  that  plaintiff's  fence 
was  not  in  strict  compliance  with  the  statute, 
nevertheless  it  was  sufficient  to  keep  out  all 
stock  sought  to  be  excluded  of  an  ordinary 
disposition,  and  not  of  a  fence-breaking  na- 
ture. Held,  that  the  petition  alleged  a  com- 
mon-law liability  based  on  the  stock  owner's 
negligence  in  knowingly  permitting  vicious 
animals  to  run  at  large,  aa  well  as  the  statu- 
tory liabiUty  based  upon  plaintiff's  main- 
tenance of  a  "lawful  fence,'*  within  the  stat- 
ute. Posey  V.  Coleman  (Tex.)  183  S.  W.  037, 
030. 

Sayles'  Ann.  Civ.  St  1807,  art  2406,  re- 
quires every  farmer,  etc.,  to  make  a  suffi<dent 
fence  at  least  five  feet  high,  which  shall  be 
hog-tight  around  his  cleared  land.  Article 
2407  permits  one  injured  by  the  trespass  of 
cattle  or  other  stock  to  complain  to  a  Justice 
of  the  peace,  who  shall  appoint  two  free- 
holders to  ascertain  the  sufficiency  of  the 
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fence  and  the  damages,  and,  if  it  ap];)ears  that 
the  fence  was  sufficient,  the  owner  of  the 
stock  shall  be  liable  for  the  damages.  Article 
2498  authorizes  the  impounding  of  trespass- 
ing stock  for  a  second  offense  when  the  owner 
of  the  premises  deems  it  necessary  for  his 
protection.  Article  2490  exempts  the  stock 
owner  from  liability  if  the  fence  be  insuf- 
ficient Sayles'  Ann.  Civ.  St  1897,  art  4998, 
as  amended  by  Acts  1901,  c.  123,  provides 
that  any  fence  in  a  locality  which  has  stat- 
utory restrictions  upon  the  running  at  large 
of  stock  which  is  sufficient  to  keep  out  or- 
dinary stock  permitted  to  run  at  large  under 
the  chapter  shall  be  deemed  a  lawful  fence, 
and  requires  all  such  fences  to  be  four  feet 
high.  Held,  that  the  statutes  were  enacted  to 
give  lanaowners  complying  with  their  re- 
quirements as  to  fences  a  special  remedy  for 
damages  by  trespassing  stock,  irrespective 
of  negligence.  Posey  v.  Coleman  (Tex.)  133 
8.  W.  937,  939. 

Under  Code  Civ.  Proc  c.  44,  providing 
that  a  corral  fence  exclusively  for  the  pur- 
pose of  inclosing  stacks,  if  outside  of  any 
lawful  inclosure,  shall  be  sufficient  and  law- 
ful if  it  is  not  less  than  15  feet  distant  from 
the  stacks,  is  substantially  built  with  posts 
not  more  than  8  feet  distant  from  each  other 
and  with  not  less  than  5  strands  of  barbed 
fence  wire  and  not  less  than  5  feet  high,  and 
that  any  other  kind  of  fence  which  is  as 
effective  for  the  purpose. of  a  fence  as  that 
above  prescribed  is  lawful  and  sufficient,  a 
fence  the  posts  of  which  were  17  or  18  feet 
apart  which  approached  the  stacks  in  places 
within  6  feet,  consisted  of  but  4  strands  of 
barbed  wire,  aud  was  only  46  inches  high, 
was  not  a  "lawful  fence."  Johnson  v.  Rick- 
ford,  122  N.  W.  386,  389,  18  N.  D.  268. 

Rev.  St  1899,  |  1973,  defining  a  lawful 
fence,  and  providing  that  unless  the  fence 
comes  up  to  the  requirements  any  person 
may  have  a  right  of  action  for  damages  re- 
sulting from  injuries  to  his  live  stock  from 
such  illegal  fence,  refers  to  what  is  termed  a 
''lawful  inclosure,"  and  does  not  create  a 
liability  on  the  railroad  company  for  the  kill- 
ing of  live  stock  in  collision  with  a  train, 
where  such  stock  strayed  onto  the  right  of 
way  because  of  a  defect  in  the  railroad's 
right  of  way  fence.  Martin  v.  Chicago,  B. 
&  Q.  Ry.  Co.,  89  Pac.  1025,  15  Wyo.  493. 

I<A WFUI.  HEIB8 

See  Personal  and  Lawful  Heir. 
Devise  to  lawful  heirs  as  devise  to  class, 
see  Class. 

The  word  "lawful"  before  the  word 
•iieir"  in  a  devise  does  not,  in  the  absence  of 
a  contrary  intent  clearly  indicated  in  the 
will,  mean  "legitimate,"  but  means  simply 
the  person  designated  by  law  to  take  by  de- 
scent Harrell  v.  Hagan,  60  S.  E.  909-911, 
147  N.  C.  Ill,  125  Am.  St  Rep.  539. 

"Children"  are  embraced  within  the  term 
"lawful  heirs,"  but  the  word  is  not  per  se 


descriptive  of  the  whole  line  of  lawful  heirs* 
Reilly  ▼.  Bristow,  66  Atl.  262,  264,  105  Md. 
326. 
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The  word  "lawful,"  qualifying  the  word 
heirs,"  is  not  sufficient  per  se  to  show  an 
intention  not  to  use  the  word  "heirs"  in  its 
ordinary  legal  sense  as  a  word  of  inheritance 
or  of  limitation.  Wool  v.  Fleetwood,  48 
S.  E.  785,  789,  136  N.  C.  460,  67  L.  R.  A  444. 

The  words  "lawful  heirs,"  as  used  In  a 
will  whereby  the  testator  bequeathed  hi» 
residuary  estate  to  his  lawful  heirs,  without 
other  or  further  designation  as  to  who  ase  ii^ 
tended  as  his  beneficiaries,  and  directed  that 
the  same  should  be  equally  divided  among 
his  lawful  heirs,  share  and  share  alike,  de- 
scribed all  the  persons  who,  at  the  time  of 
the  death  of  the  testator,  answered  the  de- 
scription of  lawful  heirs  and  were  entitled 
to  share  in  the  residuary  estate,  regardless 
of  the  degree  of  their  relationship  to  the  tes- 
tator, and  resort  must  be  had  to  the  statute 
in  order  to  determine  who  were  the  legal 
heirs  of  the  testator.  Mooney  v.  Purpus,  70 
N.  E.  894,  895,  70  Ohio  St  57. 

In  construing  a  will  using  the  words 
"legal  heirs"  and  "lawful  heirs,"  the  words 
"legal"  and  "lawful"  do  not  modify  or  change 
the  legal  effect  of  the  word  "heirs."  Stisser 
V.  Stisser,  85  N.  E.  240,  242,  235  III.  207. 

In  common  parlance,  the  terms  "heirs  at 
law"  and  "lawful  heirs"  are  used  indiscrim- 
inately as  synonymous  and  convertible  terms, 
and,  whenever  either  is  used,  they  Invariably 
refer  to  the  heirs  on  whom  descent  is  cast  by 
law,  and  not  to  an  heir  by  adoption.  The 
relation  of  an  heir  by  adoption  is  an  excep- 
tional and  unusual  one,  and  does  not  come 
within  the  ordinary  and  usual  meaning  of  the 
words  "lawful  heirs,"  and  those  words  ought 
not  to  be  held  ex  vi  termini  to  include  an 
adopted  heir.  Hockaday  v.  Lynn,  98  S.  W. 
585,  589,  200  Mo.  456,  8  L.  R.  A.  (N.  S.)  117, 
118  Am.  St  Rep.  672,  9  Ann.  Cas.  775  (dting 
Reinders  v.  Koppelman,  7  S.  W.  288,  94  Mo. 
338). 

A  devise  to  the  testator's  "lawful  heirs" 
should  be  construed  as  referring  to  those  who 
are  such  at  the  testator's  death,  unless  a  dif- 
ferent intent  is  plainly  manifested  by  the 
will.  Hill  V.  Hill,  132  N.  W.  738,  739,  90 
Neb.  43,  38  14.  R.  A  (N.  8.)  198. 

A  devise  of  land  to  testator's  children, 
subject  to  the  provision  that  the  share  of 
any  child  dying  without  Issue  of  his  body 
shall  descend  to  the  survivors  of  the  chil- 
dren, or  the  lawful  heirs  surviving  any  of 
the  children,  gives  to  the  diildren  an  estate 
in  fee,  defeasible  as  to  each  on  his  dying 
without  leaving  lawful  issue,  and  on  the 
death  of  a  child,  without  issue  surviving,  his 
interest  passes  to  the  surviving  children  or 
grandchildren  surviving  fmy  of  the  diildren ; 
the  words  "lawful  heirs"  meaning  surviving 
children  and  grandchildren  of  the  dcviseesi 
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wbo  take  and  hold  as  pnixdiaseTB  directly 
from  testator.  Smith  y.  ElUngton-Guy  Tim- 
ber Co.,  71  S.  E.  445,  446,  1M  N.  C.  868. 

Under  a  will  giving  all  the  testator's 
land  to  his  son  for  life  with  remainder  to 
Ms  '*lawfal  heirs  bom  of  his  wife,"  the  son 
did  not  take  a  fee  under  the  rule  in  Shel- 
ley's Case  so  as  to  give  hia  widow  a  dower 
therein.  The  words  "bom  of  his  wife,"  qual- 
itying  and  explaining  his  "lawful  heirs," 
confining  the  remainder  to  the  children  of  his 
wife,  and  preventing  the  operation  of  the 
rule.  The  superadded  words  show  that  the 
devisor  intended  to  make  the  words  "law- 
ful heirs*'  designatio  personarum.;  that  is, 
they  show  an  intention  on  his  part  to  limit 
the  remainder  over  to  a  particular  class  of 
heirs.  Thompson  v.  Crump,  50  S.  E.  457,  138 
N.  C.  32,  107  Am.  St  Rep.  514. 

Testatrix  adopted  defendant  in  1890,  but, 
aside  from  recording  of  the  deed,  no  public 
recognition  of  the  relationship  appears,  testa- 
trix having  assumed  no  authority  over  de- 
fendant who  continued  to  reside  with  her 
natural  parents  and  other  relatives  until  her 
marriage.  In  1905  testatrix  made  a  will  giv- 
ing defendant,  who  was  designated  "my 
young  friend,"  $100.  After  various  other 
dispositions,  the  will  provided  that  the  resi- 
due of  the  estate  should  go  to  testatrix's 
"lawful  heirs,"  excepting  specified  nephews. 
Held,  that  defendant  is  not  entitled  to  share 
under  the  residuary  clause.  Warden  v. 
Overman,  136  N.  W.  649,  652,  155  Iowa,  1. 

Where  a  testator  devises  a  parcel  of  real 
estate  to  his  son  for  life  with  remainder  to 
hia  lawful  heirs,  and  the  son  marries  after 
the  death  of  the  testator,  held,  that  upon  the 
death  of  the  son,  the  wife  takes  as  heir, 
where  there  is  nothing  in  the  will  tending  to 
show  that  the  testator  used  the  words  "law- 
ful heirs"  in  a  different  sense  from  their 
strict  technical  Import  Miller  v.  Miller,  29 
Ohio  Oir.  Ct  R.  451,  454. 

In  a  devise  to  the  testator's  grandson  of 
a  tract  of  land,  and  If  he  should  die  without 
'lawful  heirs  of  his  body"  then  to  the  tes- 
tator's granddaughter,  does  not  limit  the  es- 
tate of  the  grandson  to  a  life  estate  where 
he  had  heirs  of  his  body,  but  merely  creates 
a  conditional  estate  in  the  granddaughter 
by  way  of  executory  devise  or  shifting  use. 
Sessoms  v.  Sessoms,  56  S.  E.  687,  688,  144 
N.  C.  121  (citing  Smith  v.  Brisson,  90  N.  C. 
284;  Morrisett  v.  Stevens,  48  S.  E.  661,  136 
N.  C.  160;  Jones  v.  Ragsdale,  53  S.  E.  842, 
141  N.  O.  200;  Whitfield  v.  Garris,  42  S.  E. 
668,  131  N.  C.  148,  reaffirmed  In  45  S.  E.  904, 
134  N.  C.  24;  criticising  Bird  v.  Gilliam,  28 
a  B.  489,  121  N.  C.  328;  Dawson  v.  Quln- 
nerly,  24  S.  E.  483, 118  N.  C.  188 ;  Thompson 
▼.  Crump,  50  S.  B.  457,  138  N.  C.  82,  107 
Am.  St.  Rep.  514). 

A  grantor  executed  a  deed  to  his  son, 
sranting  the  property  to  him  during  his  natu- 
ral liie,  and  at  his  death,  then  to  his  lawfully 


constituted  heirs.  Held,  that  the  term  'Aw- 
fully constituted  heirs"  was  merely  a  tauto- 
logical way  of  referring  to  bis  lawful  heirs 
at  his  death;  and  that  the  grantee  took  a 
Ute  estate,  with  remainder  to  those  who 
should  comprise  the  class  known  as  tne  gran- 
tee's heirs  at  his  death!  Bradley  v.  GofP, 
147  S.  W.  1012,  1014,  243  Mo.  95. 

A  testator  gave  his  wife,  for  life,  all  of 
ills  estate,  and  provided  that  after  her  death 
it  should  go  to  his  eldest  daughter  for  life. 
He  then  declared  that  after  the  daughter's 
death  such  portion  of  his  estate  as  might 
remain  should  be  equally  divided  between 
his  lawful  heirs.  Held,  that  the  testator 
meant  by  the  term  "lawful  heirs"  those  per- 
sons who  at  his  death  were  entitled  to  In- 
herit his  Intestate  real  estate.  In  re  Cow- 
ley's Will,  97  N.  W.  930,  931, 120  Wis.  263. 

I.AWFUI.  IStfUE 

See  Pie  Without  Lawful  Issue  Surviv- 
ing. 

The  term  "lawful  Issue"  is  not  a  techni- 
cal term,  and  when  used  in  a  deed  does  not 
necessarily  bring  the  deed  under  the  rule  in 
Shelley's  Case,  like  the  word  "heirs,"  which 
is  always  a  technical  word,  necessarily  bring- 
ing the  deed  under  the  rule  regardless  of  in- 
tention. Hopkins  V.  Hopkins,  114  S.  W.  673, 
676. 

Afl  cUldren  iNvrm  Im  wedlock 

After  death  of  testator  and  probate  of 
Ms  will,  devising  land  In  New  York  to  B.  for 
life,  and  on  his  death  to  his  "lawful  issue,'* 
Acts  Mich.  1881,  p.  48,  No.  55,  and  Laws  N. 
Y.  1895,  p.  313,  c.  531,  declaring  that  the 
subsequent  marriage  of  the  parents  shall 
legitimatize  their  children  previously  born, 
were  passed.  Prior  to  either  act,  and  while 
B.  had  a  lawful  wife,  M.,  by  whom  he  had 
children,  he  had  children  by  another  woman, 
S.,  and,  after  enactment  of  the  Michigan 
act,  he,  in  an  action  in  that  state  in  which 
Jurisdiction  was  not  acquired  of  M.,  a  resi- 
dent of  New  York,  and  on  grounds  not  recog- 
nized by  the  laws  of  New  York  for  divorce, 
obtained  a  decree  of  divorce;  and  there- 
after in  Michigan  there  was  a  marriage  cere- 
mony between  him  and  S.  Subsequently,  in 
an  action  in  New  York  by  M.  against  B.  for 
separation,  there  was  a  decree  establishing 
the  fact  that  M.  was  still  the  wife  of  B.,  not- 
withstanding the  Michigan  decree.  Held, 
that  B.'s  children  by  S.  were  not  entitled  to 
take  under  the  will.  Olmsted  v.  Olmsted, 
83  N.  B.  569,  190  N.  Y.  458,  128  Am.  St.  Rep, 
585. 

Under  the  rule  that,  where  statutes  can 
reasonably  be  construed  to  avoid  conflict, 
that  construction  must  be  adopted.  Civ. 
Code  Cal.  S  1388,  providing  that  when  an  ille- 
gitimate child,  who  has  not  been  acknowl- 
edged or  adopted  by  his  father,  dies  Intestate 
without  lawful  issue,  his  estate  goes  to  his 
mother,  or  in  case  of  her  decease  to  her  heirs 
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at  law,  and  section  1887,  providing  tliat  every  I 
illegitimate  child  is  an  heir  to  the  person 
who,  in  writing  signed  in  the  presence  of  a 
competent  witness,  acknowledges  himself  to 
be  the  father  of  such  child,  and  in  all  cases 
is  an  heir  of  his  mother,  and  inherits  his  or 
her  estate,  in  whole  or  in  part,  as  the  case 
may  be,  in  the  same  manner  as  if  he  had 
been  born  in  lawful  wedlock,  will  be  held 
not  to  be  in  conflict  in  the  case,  where  both 
the  mother  and  child  are  illegitimate,  on  the 
ground  that  section  1387  makes  the  child  the 
heir  of  his  mother,  while  section  1388,  takeii 
alone,  excludes  him,  but  section  1387,  which 
has  to  do  solely  with  the  right  of  illegiti- 
mates to  inherit,  will  be  construed  as  appli- 
cable only  to  inheritance  by  an  illegitimate 
from  a  parent  who  is  legitimate,  or,  for  pur- 
poses of  inheritance,  the  illegitimate  child 
by  reason  of  section  1387  is  to  be  held  to  be 
within  the  terms  "lawful  issue,"  as  that  term 
is  used  in  section  1388.  In  re  De  Cigaran's 
Estate,  89  Pac.  833,  835,  150  Cal.  682. 

Where  the  father  of  defendants  at  the 
time  of  their  birth  was  the  lawful  husband 
of  another  woman  than  their  mother,  but 
thereafter,  in  Michigan,  obtained  a  divorce 
legal  in  that  state,  though  not  in  the  state 
of  New  York,  and  married  their  mother  there- 
by establishing  their  legitimacy  in  that  state, 
under  Act  Mich.  March  28,  1881  (Pub.  Acts 
1881,  p.  48,  No.  56),  they  are  entitled  in  New 
York  to  take  under  a  devise  to  "the  lawful 
issue"  of  their  father.  Olmsted  v.  Olmsted, 
102  N.  T.  Supp.  1019,  1020,  118  App.  Div.  69. 

A  will,  dated  and  which  took  effect  in 
1872,  gave  property  in  trust  for  the  testator's 
son,  with  remainder  to  his  "lawful  issue." 
The  son  was  then  married  and  had  children. 
After  the  death  of  his  then  wife,  he  married 
the  mother  of  certain  illegitimate  children. 
Laws  1895,  c.  531,  providing  that  illegitimate 
children  whose  parents  had  theretofore  inter- 
married or  should  thereafter  intermarry 
should  thereby  become  legitimatized.  Held, 
that  the  illegitimate  children  were  not  enti- 
tled to  share  in  the  remainder,  since,  while 
all  children,  whether  legitimate  or  not,  are 
the  "issue"  of  their  parents,  that  word,  when 
qualified  by  the  adjective  "lawful,"  which  is 
the  antithesis  of  unlawful  or  illegitimate,  is 
ordinarily  understood  to  mean  those  only  be- 
gotten and  born  in  lawful  wedlock,  and  it 
cannot  be  assumed  that  the  testator  consid- 
ered the  contingencies  of  the  birth  of  illegiti- 
mate children,  the  enactment  of  a  statute  by 
which  they  might  be  legitimatized,  and  the 
marriage  of  their  parents.  Central  Trust  Co. 
of  New  York  v.  Skillin,  138  N.  Y.  Supp.  884, 
886,  154  App.  Div.  227. 

As  descendants 

The  words  "lawful  issue,  If  any,  of  the 
body,"  mean  lineal  descendants,  taking  by 
right  of  representation  per  stiri)es.  Union 
Safe  Deposit  &  Trust  Co,  v.  Dudley,  72  Atl. 
166,  169,  104  Me.  297. 


The  primary  meaning  of  'Hawfiil  toacT 
Is  descendants,  and,  in  the  absence  of  the  use 
of  the  words  in  a  will  in  another  sense,  It 
will  be  so  construed.  Under  a  residuary  be- 
quest to  testator's  stepmother  and  half-sister, 
in  equal  portions,  and,  in  the  event  of  either 
dying  without  issue,  the  share  of  the  one  so 
dying  to  the  survivor,  the  stepmother  dying 
before  testator,  he  does  not  die  intestate  as 
to  the  share  given,  but  there  is  an  implied 
bequest  of  it  to  her  issue.  In  re  Disney's 
Will,  103  N.  Y.  Supp.  391,  392,  118  App.  Div. 
378  (quoting  and  adopting  definition  in  New 
York  Life  Ins.  &  Trust  Co.  v.  Viele,  55  N. 
E.  311,  161  N.  Y.  11,  76  Am.  St.  Rep.  238 ; 
Chwatal  v.  Schreiner,  43  N.  B.  166,  148  N.  Y. 
683). 

Under  a  will,  establishing  a  trust  fund 
for  the  benefit  of  a  daughter  of  the  testa- 
trix during  her  life,  and  directing  that  on 
her  death  the  principal  be  paid  to  her  then 
"lawful  living  issue,"  the  term  "lawful  living 
issue"  does  not  include  an  adopted  daughter. 
In  re  Hopkins,  89  N.  Y.  Supp.  467,  468,  43 
Misc.  Rep.  464  (citing  New  York  Life  Insur- 
ance &  Trust  Go.  V.  Viele,  55  N.  B.  811,  161 
N.  Y.  11,  76  Am.  St  Rep.  238). 

Where  testator  by  will  devised  his  prop- 
erty in  trust  for  his  wife,  on  her  death  to  be 
divided  among  his  lawful  issue,  and  gave 
the  same  to  the  persons  entitled  to  the  other 
half  of  his  residuary  estate,  and  by  a  clause 
disposing  of  such  half  testator  provided  that 
it  should  go  to  the  lawful  issue  of  his  children 
or  to  his  lawful  issue  per  stirpes  and  not  per 
capita,  it  was  the  intent  of  the  testator  to 
limit  the  phrase  "lawful  issue"  in  the  first 
clause  to  the  lawful  issue  of  his  children,  or 
to  his  lawful  issue.  Inglis  ▼.  McCook,  59 
Atl.  630,  633,  68  N.  J.  Bq.  27. 

"The  words  'lawful  issue,'  when  used  in 
a  domestic  will,  primarily  and  generally 
mean  descendants.  Where  there  ia  nothing 
to  the  contrary  to  be  found  in  the  context  of 
the  instrument,  or  in  extraneous  facts  proper 
to  be  considered,  that  is  the  sense  in  which 
they  are  presumed  to  be  used.  The  real  ques- 
tion ♦  ♦  ♦  is  whether  the  testatrix  used 
them  in  that  sense  or  in  some  other  sense. 
In  giving  construction  to  the  words  used  by 
the  testatrix  in  a  domestic  will,  we  cannot 
assume,  without  the  clearest  evidence,  that 
she  used  the  words  'lawful  issue*  in  the  sense 
they  might  possibly  bear  under  the  laws  of 
a  foreign  country  in  which  she  died."  In  re 
Tenney,  93  N.  Y.  Supp.  811,  818,  104  App. 
Div.  290  (quoting  and  adopting  definition  In 
New  York  Life  Ins.  &  Trust  Co.  v.  Viele,  65 
N.  E.  311,  161  N.  Y.  19,  20,  76  Am.  St  Rep. 
238). 

Testator's  will  directed  that  his  estate  be 
divided  into  as  many  parts  as  he  had  chil- 
dren, the  income  of  each  part  to  go  to  a 
child  for  life,  and  upon  the  child's  death  the 
part  to  be  divided  among  the  "lawful  issue" 
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of  the  child.  At  the  time  the  will  was  exe- 
CQted  seYeral  of  the  testator's  children  were 
married  and  had  children.  Held,  that  the 
daughters  of  a  deceased  daughter  and  a 
grandchild  of  snch  daughter  took  equally  un- 
der the  clause  "lawful  issue";  that  phrase 
being  equivalent  to  "descendants."  Phelps  y. 
Cameron,  96  N.  Y.  Supp.  1014,  1016,  109  App. 
DlT.  798. 

Testator  gave  one  half  of  his  residuary 
estate  to  trustees  for  the  use  of  his  wife  for 
life,  and  on  her  death  to  divide  the  same 
among  his  lawful  issue,  or  to  trustees  for 
their  use  as  his  wife  should  direct  by  will. 
In  default  of  such  will,  he  gave  the  same  to 
persons  then  entitled  to  the  other  half  of  hid 
residuary  estate,  to  be  distributed  and  held 
on  the  same  trusts  and  in  the  same  propor- 
tions as  were  mentioned  in  another  clause  of 
his  wilL  Held,  that  the  term  ''lawful  issue" 
Includes  not  only  children  but  descendants. 
iDglis  T.  McCook,  59  Aa  630,  635,  68  N.  J. 
Bq.27. 

Where  the  phrase  ^awfal  issue**  is  used 
in  a  will,  if  it  clearly  appears  that  it  was 
used  in  a  particular  meaning,  the  phrase  may 
be  restricted  to  children  then  living,  or  to 
children  then  living  and  to  the  representa- 
tives of  any  deceased  child.  Inglis  v.  Mc- 
Cook,  59  AtL  680,  685,  68  N.  J.  Eq.  27. 

Testator  gave  property  to  trustees  in 
trust,  with  directions  to  pay, the  net  income 
to  his  three  children  for  life;  the  trust  to 
continue  as  long  as  any  of  the  children  lived. 
He  provided  that.  If  any  of  his  children  should 
die  without  lawful  issue,  the  surviving  chil- 
dren should  have  his  share,  and  if  any  of 
the  children  should  die,  leaving  lawful  issue, 
the  child  so  surviving  should  take  the  share 
of  the  income  which  the  deceased  parent 
would  have  taken,  had  he  survived,  and  on 
the  termination  of  the  trust  the  proi)erty 
should  vest  in  the  surviving  lawful  issue  of 
testator's  children.  Held,  that  words  "lawful 
issue*'  meant  children,  and  Included  only  the 
lawful  children  of  testator's  children  in  be- 
ing at  the  time  of  their  death.  Brisbin  v. 
Huntington,  103  N.  W.  144,  147,  128  Iowa, 
166,  5  Ann.  Gas.  931. 

As  words  of  pnvobasa 

The  words  "lawful  issue"  in  a  deed  are 
words  of  purchase  and  not  of  limitation.  La- 
cey  y.  Floyd,  87  S.  W.  665,  667,  99  Tex.  112. 

Where  a  deed  conveyed  land  to  the  gran- 
tee and  his  wife  and  to  the  legitimate  heirs 
of  the  grantee,  and  in  case  of  no  "lawful 
Issue**  then  over,  the  words  "lawful  issue" 
mean  legitimate  heirs  and  are  words  of  pur- 
chase. Lamb  v.  Medsker,  74  N.  B.  1012,  1013, 
35  Ind.  App.  662. 

LAWWX,  MEBOHAHDXSE 

Asphalt  is  "lawful  merchandise"  in  a 
charter  for  West  Indian  trade,  which  pro- 
vides that  the  vessel  shaU  be  employed  in 


carrying  ^wfnl  merchandise.**  Dene  SMjh 
ping  Co.  T.  Tweedie  Trading  Co.,  148  Fed. 
854,  855,  74  C.  0.  A.  606. 

iJi^wiuii  xohbt' 

See  Lawful  Currency* 

The  term  "lawful  money,**  in  an  indictr 
ment  charging  "larceny"  of  certain  money 
being  "lawful  money"  of  the  United  States, 
means  money  as  commonly  understood  and 
includes  bank  notes.  State  v.  Finnegean,  103 
N.  W.  155, 157, 127  Iowa,  286,  4  Ann.  Cas.  628. 

"I4iwful  money"  means  money  which 
passes  from  hand  to  hand  and  from  person 
to  person  and  circulates  through  the  com- 
munity, and  is  synonymoos  with  "current 
money.**  Lawful  money  is  that  which  is  usu- 
ally used  as  a  medium  of  exchange.  State  v. 
Quackenbush,  108  N.  W.  953,  955»  98  Blinn. 
515. 

liAWFUIi  OB8TBITCTIOK8 

Although  the  grass  plats  and  shade 
trees  along  the  sidewalk  may  be  "obstruc- 
tions," yet  when  ample  width  is  left  to  an- 
swer the  demands  of  travel  they  are  obstruc- 
tions that  serve  a  useful  purpose  and  are  not 
Inconsistent  with  the  object  for  which  streets 
are  made  and  maintained.  like  a  fence,  a 
hydrant,  a  hitching  post,  telephone  or  tele- 
graph poles,  they  are  'lawful  obstructions," 
and  a  wire  stretched  around  a  grass  and  tree 
plat  in  a  street  for  the  protection  of  the  plat 
is  not  such  an  obstruction  as  to  render  the 
dty  liable  for  injuries  received  by  one  who 
tripped  and  fell  over  such  wire;  the  wire 
being  in  plain  sight  of  pedestrians  passing 
along  the  street  Teague  v.  City  of  Bloom- 
ington,  81  N.  B.  103,  104,  40  Ind.  App.  68 
(citing  Lostutter  v.  City  of  Aurora,  26  N.  B. 
184,  126  Ind.  436,  12  L.  R.  A.  259;  City  of 
Vincennes  v.  Specs,  74  N.  B.  277,  35  Ind.  App. 
389;  Weinstein  v.  City  of  Terra  Haute^  46 
N.  B.  1004,  147  Ind.  65Q. 

IiAWFUIi  OBDEB 

Interstate  €k>mmerce  Act,  |  16,  relating 
to  the  authority  of  a  commerce  commission, 
provides  with  respect  to  proceedings  at  law 
in  a  Circuit  Court  of  the  United  States  in 
case  of  the  disregard  of  a  "lawful  order"  of 
the  commission,  the  finding  of  facts  of  the 
commission  shall  be  prima  fade  evidence  of 
the  matters  therein  stated.  The  court  says 
that  the  phrase  "lawful  order"  implies  more 
than  the  exercise  of  mere  jurisdictional  pow- 
er or  authority.  "The  words  lawful  order* 
mean  an  order  the  commission  has  Jurisdic- 
tion to  make.  An  order  may  be  lawful  and 
at  the  same  time  erroneous,  so  that  if  the 
commission  made  an  order  in  a  matter  over 
which  they  had  Judisdiction,  which  was 
merely  an  error  of  Judgment  as  to  precisely 
the  degree  of  reparation,  for  instance,  the 
carrier  ought  to  make,  the  order  would  stiU 
be  lawful."    Western  New  York  &  P.  B.  Co. 
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T«  Pffm  Bcflnfog  Co^  Llndted,  of  Oil  Gttj, 
Pft^  197  red.  843,  dS2,  70  a  a  A.  23L 

LAWFiTL  FOttnsnov 

Id  St  1907,  p.  990,  c  588,  |  2,  fmnldiiir 
that  tbe  owner  or  otber  person  In  the  Inwfol 
ftwrnauAon  of  Umd  may  recorer  damagei  bj 
trtHimuidng  animala  from  tbe  owner  or  per- 
son cliarifeable  with  tbe  care  of  aocb  anl- 
mala,  tbe  worda  "lawful  possesaion''  mean 
onl/  peaceable  or  quiet  poaseaslon,  contradla- 
tingulabed  from  potseasion  which  ia  not 
merely  con«tructlvel7  tortlona,  but  actually 
eo.  Fiach  t.  Nice,  106  Pae.  096,  699,  12  CaL 
App.  00* 

ULWrVZ  WBFOSB 

("ouDty  Government  Act  1897  (8t  1697, 
p.  400)  I  29,  subd.  35,  authorizes  county  su- 
l>ervinorn  to  grant  franchiaes  over  the  public 
rondff  and  highways  for  all  "lawful  pur- 
poNCM*'  on  such  terma  and  conditions  aa,  In 
their  judgment,  may  be  necessary  and  prop- 
er, and  in  such  manner  as  to  present  the 
leaMt  posNiiile  oYii^truction  and  inconvenience 
to  the  traveling  public.  Held,  that  the  words 
"Inwful  purpoHes,**  as  so  used,  should  be  con- 
HtnioU  as  limited  to  purposes  in  aid  of  the 
piif>lic'H  eaAcmoDt  of  travel,  something  which 
would  promote  the  public  comfort  and  con- 
venience in  the  use  of  the  highway;  and 
hence  su<'h  act  did  not  authorize  a  county 
lioard  of  HUpcrvisors  to  grant  a  franchise  to 
an  olc<:tric  power  company  to  erect  its  power 
lino  niong  a  highway,  the  title  to  the  soil  of 
which  \h  not  in  the  abutting  property  owners, 
for  the  primary  purpose  of  furnishing  light 
find  power  to  private  individuals,  without 
rendering  comiiensation  to  such  abutting 
ownerH.  Qurnney  v.  Northern  California 
Power  Co.,  117  Pac.  006,  909,  160  Cal.  699, 
a6  U  R.  A.  (N.  8.)  185. 

The  payment  of  a  debt  by  a  county 
which  the  I^eglMhiture  has  authorized  la  a 
"lawful  purpose,**  for  the  issuing  of  bonds 
as  authorized  by  County  Law,  |  12  (Laws 
1SU2,  p.  1746,  c.  686),  giving  to  boards  of 
Hupervisors  the  power  to  borrow  money  on 
the  credit  of  the  i*ounty.  County  of  Ontario 
V.  Shepard,  91  N.  Y.  Supp.  611,  614,  100  App. 
Dlv.  U00» 

A  "lawful  puriK)ae"  which  will  excuse 
one  for  carrylnjr  a  concealed  weapon  Is  "a 
lawful  purpose  that  was  specific,  and,  in  a 
sense,  temporary.  For  example,  if  a  i)erson 
should  buy  a  deadly  weajion  at  a  store,  and 
put  it  in  his  iHH^ket  for  the  pur|K>$e  of  taking 
it  home;  or  if  a  person  should  find  a  deadly 
weaiH^i,  and  place  it  In  his  pocket  for  the 
p\iriH>86  of  keeping  it  onl^*  till  he  could  re- 
store it  to  the  owner,  or  make  some  other 
dlsiH>sltion  of  it — such  person  would  not  be 
carrying  a  deadly  weapon  ci>uccaled  within 
the  meaning  of  said  act/*  State  v.  lannucd  I 
VlVK)  5;^  AU.  :^6|  337.  4  renuewill,  193.  ' 


Under  County  GovemaeDt  Aet  Ol,  IMT 
(8t  1897,  p.  458)  |  2S,  snbd.  35,  aothorlxUig 
a  board  of  snpeniaors  to  grant  franrhlaea 
along  and  over  tbe  public  roads  and  blgfa- 
ways  for  all  '^wfnl  porpoees,**  npoB  socb 
terms  and  conditions  aa  in  tlieir  jodgment 
may  be  necessary  and  proper,  tbe  authority 
of  tbe  board  baa  relation  to  the  porposes  for 
wbidi  a  highway  is  dedicated,  and  is  Umitea 
by  the  uses,  primary  and  incidental,  to 
which  under  tlie  law  a  liighway  is  devoted: 
the  "lawful  purpose^  must  be  consistent 
with  the  diaracter  and  in  fnrtberance  of 
tbe  design  of  the  easement  wbi<^  the  pnbMc 
has  in  and  to  the  liighways.  Tbe  only  right 
which  the  public  has  in  and  to  the  highways 
is  to  use  it  for  the  purpose  of  trayeling  over 
it  without  obstruction  or  interference;  and 
the  control  which  the  board  of  supervisors 
can  lawfully  exercise  must  have  in  view  tlie 
promotion  of  that  use,  and  cannot  extend  be- 
yond whatever  is  necessary  to  facilitate 
travel.  A  grant  by  a  county  board  of  super- 
visors of  a  franchise  to  erect  poles  and  string 
electric  wires  thereon,  along  and  over  the 
public  highway  of  a  county  for  the  purpose 
of  lighting  the  highway,  is  an  incident  to 
the  contemplated  use  of  such  highway,  and 
is  for  a  "lawful  purpose^"  and  it  is  immate- 
rial that  the  lighting  was  in  part  used  for 
private  purposes.  Gumsey  v.  Northern  Cal- 
ifornla  Power  Co.,  9^  Pac.  858,  860,  7  CaL 
App.  534. 

The  words  "lawful  purposes,"  in  tbe 
New  York  statute  providing  that  no  corpo- 
ration shaU  issue  either  stock  or  bonds  ex- 
cept for  money,  labor,  or  property  actually 
received  for  the  use  and  lawful  purposes  of 
such  corporation,  are  general  in  character, 
but  would  seem  to  mean  such  property  as 
would  be  germane  to,  or  connected  with,  the 
business  purposes  of  the  corporation,  as  de- 
fined in  Its  charter  or  articles  of  incorpora- 
tion. Corporate  bonds  cannot  be  issued  for 
the  consideration  of  a  note  which  is  never 
collected.  In  re  Waterloo  Organ  Co^  134 
Fed.  341,  343,  67  C.  C.  A.  255. 

LAWFUI.   REASONS 

See  Good  and  Lawful  Reasona 

IiAWFUI.  RESTRAIKT 

Where  a  bank  which  paid  money  into 
tbe  state  treasury  as  taxes,  supposing  tliat  it 
had  the  right  to  do  so,  in  lieu  of  county  and 
city  taxes,  delayed  for  more  than  two  years 
to  make  application  to  the  auditor  to  issue 
his  warrant  for  the  repayment  of  the  money, 
relying  upon  a  decision  of  the  Court  of  Ap- 
peals to  the  effect  that  such  payments  by 
other  banks  similarly  situated  were  proper, 
it  lost  the  right  to  demand  such  a  vrarrant, 
though  that  decision  was  overruled  after  tbe 
lapse  of  the  two  years,  as  the  decision  was 
not  a  'lawful  restraint,**  within  Ky.  St  | 
2544,  providing  that  In  all  cases  where  tlie 
doing  of  an  act  necessary  to  save  any  right 
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or  benefit  is  restrained  or  superseded  by  In- 
junction or  other  "lawful  restraint,"  the 
time  covered  by  the  injunction  or  restraint 
shall  not  be  estimated  in  the  application  of 
any  statute  of  limitations.  Bank  of  Com- 
merce of  LoniSYille  y.  Stone,  56  S.  W.  683, 
684,  108  Ky.  427. 


LAWFUi;  BEBTBICTIONS 

The  "lawful  restrictions**  authorised  by 
P.  Tm  1893,  p.  302  (Gen.  St.  p.  3285)i  providing 
for  the  granting  of  a  location  for  street  rail- 
way tracks  subject  to  restrictions,  refer  to 
restrictions  that  are  to  be  made  in  the  inter- 
est of  the  public  and  indicate  a  legislative 
act  in  granting  a  location.  An  ordinance 
granting  a  location  may  contain  restrictions 
in  the  form  of  covenants  requiring  the  street 
railway  company  to  pave  the  streets  in  which 
the  tracks  are  laid,  and  such  restrictions  are 
obligatory  on  any  subsequent  purchaser  of 
the  street  railway  tracks  and  franchises, 
even  without  an  express  assumption.  Bor- 
ough of  Rutherford  v.  Hudson  River  Tracy 
tion  Co.,  63  AtL  84,  88,  78  N.  J.  Law,  227. 

LAWFUX.  USE 

An  instruction.  In  an  action  for  the 
death  of  an  automobilist  struck  by  a  car, 
that  the  street  railway  company  must  use 
reasonable  care  to  operate  its  cars  on  public 
streets  with  regard  to  "the  lawful  and  custo- 
mary use"  of  the  streets  by  Others,  and  that 
if,  at  the  time  decedent  was  killed,  the  com- 
pany was  not  operating  the  car  with  regard 
to  *the  lawful  and  customary  use*'  of  the 
streets,  but  negligently  operated  the  car,  it 
was  liable,  Is  not  erroneous  as  referring  to 
the  extent  of  travel,  of  which  there  was  no 
evidence,  but  refers  to  the  use  of  the  street 
by  the  public;  the  word  "lawful"  meaning 
according  to  law  as  distinguished  from  an 
unlawful  use  and  the  word  "customary" 
meaning  according  to  usage  and  referring  to 
the  mode  of  using  the  streets.  Smiley  v. 
East  St  Louis  &  S.  Ry.  Co.,  100  N.  E.  157, 
158,  256  111.  482. 

LAWFUL  WEDLOCK 

See  Same  as  Lawful  Wedlock. 

LAWFVLLT  AUTHORIZBD 

Under  Civ.  Code  1901,  pars.  721,  725, 
732,  2696,  providing  that  no  estate  in  land 
for  a  term  of  more  than  one  year  shall  be 
conveyed,  except  by  an  instrument  in  writing 
subscribed  by  the  party,  "or  by  his  agent 
thereunto  authorized  in  writing,"  prohibiting 
actions  on  any  lease  for  more  than  one  year, 
unless  in  writing  and  signed  by  the  party  to 
be  charged,  "or  by  some  person  by  him 
thereunto  lawfully  authorized,"  a  lease  for 
more  than  a  year,  signed  by  one  of  the  par- 
ties and  by  a  person  verbally  authorized  by 
the  other  party,  but  not  acknowledged  by 
either,  is  not  a  valid  lease,  but  is  not  within 
the  prohibition  in  paragraph  2696,  and  is  en- 
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foroeable  as  a  contract  to  lease;  the  words 
"lawfully  authorized"  in  paragraph  2696  not 
meaning  an  authorization  In  writing.  Mur- 
phey  T.  Brown,  100  Pac.  801,  804,  12  Aria. 
268. 


LAWFULLY  BEOOTTEK 

See  Heirs  Lawfully  Begotten* 


LAWFtTLLT    CLAIMING    P088ESSIOK 

Civ.  Code,  I  1927,  provides  that  agree- 
ments of  letting  upon  hire  bind  the  letter  to 
secure  to  the  hirer  the  quiet  possession  of 
the  thing  hired  during  the  term  of  the  hiring 
against  all  persons  lawfully  claiming  the 
same.  Defendant  on  August  29,  1906,  leased 
to  plaintiff  for  22  months,  to  commence  Jan- 
uary 21,  1907,  certain  land.  P.  A.  was  in 
possession  of  the  land  under  lawful  lease 
from  the  owners,  and  It  was  determined  in 
litigation  to  oust  him  that  he  was  entitled  to 
possession  until  March  6, 1907.  Plaintifr  had 
been  a  tenant  of  P.  A.  but  his  lease  expired 
in  November,  1906,  but  he  was  permitted  by 
P.  A.  to  occupy  a  house  but  Instructed  by  P. 
A.  not  to  farm  the  land.  He  did  farm  the 
land  and  gave  defendant  his  share  of  the 
crops  as  rental  under  the  lease  commencing 
January  1,  1907.  During  January  and  Feb- 
ruary, 1907,  P.  A.'s  cattle  got  upon  the  land 
and  did  damage  to  the  plalntLif's  crop.  Held, 
that  plaintiff  was  entitled  to  damages  from 
defendant  as  for  breach  of  the  imi^ed  cove- 
nant for  quiet  enjoyment,  as  P.  A.'s  act  was 
the  act  of  one  lawfully  claiming  possession. 
Agoure  v.  Lewis,  113  Pac.  882,  884,  15  Gal. 
App.  71. 

LAWFULLY  NATURALIZED 

In  Rev.  St  I  1994,  providing  that  any 
woman  married  to  a  citisen  of  the  United 
States,  and  who  might  herself  be  lawful- 
ly naturalized,  shall  be  deemed  a  citizen,  the 
clause  "who  might  herself  be  lawfully  nat- 
uralised" limits  the  section  to  a  woman 
lawfully  within  the  country,  her  own  capac- 
ity independent  of  her  marital  status,  being 
essential  to  citizenship;  so  that  where  an 
alien  married  woman  was  not  entitled  to 
enter  the  country  under  the  immigration  reg- 
ulations, because  of  a  contagious  disease,  the 
naturalization  of  her  husband  would  not 
make  her  a  citizen  entitled  to  enter,  under 
the  statute.  In  re  Rustigian,  165  Fed.  980, 
982. 


As  laborer,  see  Laborer. 

As  learned  in  the  law,  see  Learned  in 

the  Law. 
As   member  of  learned   profession,  see 

I/earned  Profession. 

A  "lawyer"  is  one  skilled  in  the  law, 
while  an  "attorney"  is  an  officer  in  a' court  of 
justice  who  is  employed  by  a  i)arty  In  a 
cause  to  manage  it  for  him.  A  law  student 
fresh  from  his  school  and  not  a  licensed  of- 
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jQcer  of  the  court  may  well  be  termed  a  law- 
yer, but  not  an  attorney.  Danforth  y.  Egan, 
119  N.  W.  1021,  1024,  23  S.  D.  43,  139  Am. 
St  Rep.  1030,  20  Ann.  Cas.  418. 

LAY— LAID 

An  eonstmet 

Where  the  city  of  Camden  laid  new  pipes 
in  place  of  old  ones,  which  had  been  laid  by 
a  water  company,  the  city's  predecessor,  such 
laying  is  within  the  meaning  of  Act  March  9, 
1871  (P.  L  p.  415),  authorizing  the  city  to 
charge  75  cents  per  foot  of  frontage  on  land 
bordering  on  streets  through  which  water 
pipes  are  laid.  Doughten  v.  City  of  Camden, 
59  Atl.  16,  17,  71  N.  J.  Law,  426. 

LAID  DOWN 

The  word  "laid  down,"  in  a  contract  of 
sale  which  requires  the  buyer  to  pay  a  spec- 
ified price  t  o.  b.  cars  at  his  place  of  busi- 
ness in  this  country,  or  "laid  down"  at  his 
place  of  business,  or  free  at  his  place  of 
business,  duty  unpaid,  must  be  construed  ac- 
cording to  the  universal  understanding  of 
merchants  and  importers  throughout  the 
United  States  and  the  foreign  country,  and 
the  uniyersal  understanding  is  that  the  buy- 
ers should  pay  import  duties ;  and  the  buyer 
must  pay  such  duties  without  deduction  from 
or  credit  on  the  price.  -Steidtmann  y.  Joseph 
Lay  Co.,  84  N.  B.  640,  642,  234  lU.  84. 

LAID  UP 

Slilp 

A  yacht  Is  *1aid  up  for  repairs,"  within 
a  provision  of  the  charter  party,  in  such 
case  allowing  a  rebate  from  the  charter 
money,  where  it  is  at  rest,  having  some  dam- 
age made  good,  that  in  a  material  degree 
impairs  its  ability  to  pursue  the  voyage  as  a 
yacht,  though  the  charterer  may  continue  to 
eat  and  sleep  and  entertain  friends  on  board. 
Dahlgren  v.  Whitaker,  124  Fed.  695,  696. 

LAT  OFF— LAID  OFF 

The  words  "laid  off,"  in  Pierce's  Code 
1905,  §  3560,  providing  that  all  streets,  lanes, 
and  alleys  "laid  off"  and  recorded  in  accord- 
ance with  the  statute  shall  be  considered 
highways,  must  be  given  their  usual  and  or- 
dinary meaning,  and  a  town  site  or  addition 
is  "laid  off"  when  it  is  surveyed  or  measured 
and  marked  on  the  ground.  Meachem  v. 
Seattle,  88  Pac.  628,  630,  45  Wash.  380. 

Though  the  words  "lay  off"  were  used  in  a 
notice  terminating  the  service  of  an  employ^, 
it  was  a  sufficient  indication  of  action  under 
Greater  New  York  Charter  (Laws  1901,  p. 
636,  c.  466)  {  1543,  authorizing  his  suspen- 
sion without  pay  for  a  year.  Shane  v.  City 
of  New  York,  120  N.  Y,  Supp.  428,  430,  135 
App.  Div.  218. 

LAT  OUIN-LAID  OUT 

The  "words  "lay  out,"  in  the  will  of  Ben- 
jamin Franklin,  creating  a  trust  fund  for  the 


town  of  Boston,  do  not  mean  merely  the 
adoption  of  a  plan  for  the  use  of  the  money 
in  accordance  with  the  will,  but  include  the 
actual  expenditure  of  it  by  the  board  of  man- 
agers named  in  the  will  in  the  establishment 
of  public  works  of  the  kind  described.  City 
of  Boston  V.  Doyle,  68  N.  E.  861,  854,  184 
Mass.  373. 

Under  the  deed  of  U.,  the  owner  of  the 
east  half  of  a  block,  of  the  southern  half  of 
his  land,  the  northern  boundary  line  of  the 
land  conveyed  being  described  as  binding  on 
a  10-foot  alley  "here  laid  out,"  and  the  grant 
including  the  use  of  thlB  alley  in  common* 
"together  with  the  use  of  any  alley  10  feet 
wide  to  be  laid  out  by  U.,  extending  norther- 
ly parallel  to  P.  street  from  the  northwest 
corner  of  the  land  conveyed  "to  H.  street," 
while  the  words  "laid  out,"  in  refexenoe  to 
the  latter  alley,  are  used  in  the  sense  of  con- 
structed or  improved,  and  not  in  their 
ordinary  meaning  of  the  adoption  of  out- 
lines or  location,  the  alley  being  laid  out  in 
such  sense  by  the  deed,  which  clearly  defines 
its  location,  the  grantee's  easement  in  the 
alley  is  not  dependent  on  the  grantor  im- 
proving it,  and  is  not  lost  by  nonperformance 
of  his  personal  covenant  to  do  so.  Oberheim 
V.  Reeside,  81  Aa  590,  592, 116  Md.  265  (cit- 
ing 5  Words  and  Phrases^  p.  4037). 

The  delineation  of  a  street  on  a  map 
made  pursuant  to  Act  March  21,  1871  (P.  L. 
p.  638)  {  23,  in  amendment  of  the  charter  of 
the  village  of  Passaic,  does  not  suffice  to 
make  an  actual  street  within  section  57  of 
the  charter  (Act  April  2,  1873  [P.  L.  p.  6071), 
empowering  the  counsel  to  alter  any  street 
already  or  thereafter  to  be  laid  out  Erie 
R.  Co.  V.  City  of  Passaic,  74  Aa  838,  839,  70 
N.  J.  Law,  19. 

Laws  N.  H.  1903,  p.  257,  c  255.  |  8,  T^- 
ative  to  establishment  of  waterworks,  pro- 
vides that,  "in  case  the  town  shall  not  be  able 
to  agree  with  the  owner  of  any  property  or 
right  taken  for  the  purposes  of  this  .act,  ei- 
ther party  may  apply  to  the  superior  court  to 
have  the  same  'laid  out'  and  damages  deter- 
mined." The  court  says  the  words  "laid  out" 
are  undoubtedly  derived  from  the  procedure 
followed  in  laying  out  highways,  "and  the 
term  itself  and  the  direct  reference  indicate 
that  the  method  of  the  divestiture  of  pri- 
vate title  in  road-laying  proceedings  was  with- 
in legislative  contemplation  in  this  class  of 
legislation.  The  decision  of  the  selectmen 
laying  a  highway  is  a  Judgment,  and  in- . 
eludes  both  a  finding  upon  the  question  of 
public  good  and  a  location  upon  the  ground 
of  the  new  way.  The  term  'laid  out*  Is  of 
familiar  use  in  the  taking  of  land  for  rail- 
roads. In  such  cases  the  corporation  is  au- 
thorized to  locale  its  road,  subject  to  petition 
by  any  landowner  for  a  change  of  location, 
and  to  obtain  title  by  deed  to  any  lands 
which  it  deems  necessary  for  the  road.  Pub. 
St  1901,  c  158,  (  8.     If  such  deeds  cannot 


LAY  OUT— LAID  OUT 


51 


LEAD 


be  obtained,  application  may  be  made  for 
an  aaseaament  of  damages.  Id.  |  9.  The 
damages  must  be  paid,  or  tendered,  or  de- 
posited for  the  landowner,  before  entry  Is 
made  npon  the  land  to  constract  the  road,  ex- 
c^t  by  the  owner's  consent  Id.  §{  18,  19. 
From  all  the  evidence  it  is  dear  that  by 
the  permission  given  in  certain  cases  to  ap- 
ply to  have  the  desired  right  'laid  out'  was 
meant  an  application  to  have  the  desired 
right,  in  the  language  before  quoted  (Laws 
1901,  p.  806,  c.  290,  I  2),  'taken,  appropriated, 
and  condemned.'  The  words  'laying  out'  and 
'taking,'  in  a  statute  relating  to  eminent  do- 
main, were  held  to  have  the  same  meaning 
In  Charlestown  Branch  R.  v.  County  Com'rs 
of  Middlesex,  7  Mete  [48  Mass.]  78,  84. 
The  legislative  Intention  seems  clear,  there- 
fore, to  authorize  the  plaintiffs  to  secure  the 
necessary  rights  by  purchase  if  they  could; 
if  not,  by  condemnation."  Town  of  Littleton 
V.  Berlin  Mills  Co.,  58  Ati.  877,  880,  73  N.  H. 

Aa  nwreyed  or  platted 

A  town  site  or  addition  is  'laid  out" 
when  it  is  surveyed  or  measured  and  marked 
upon  the  ground.  Meachem  v.  City  of  Seat- 
tle, 88  Pac.  628,  630,  43  Wash.  380. 

▲U  aeoesaairy  steps  tmolnded 

The  dty  of  Boston  took  part  of  lands  for 
a  short  parkway,  to  be  controlled  by  the 
park  commissioners,  and  made  a  settlement 
with  the  owner,  by  which  the  city  agreed  to 
constmct  a  roadway  and  walk,  to  which  he 
should  have  perpetual  access,  and  to  assume 
any  assessment  for  betterments  for  the  con- 
struction of  the  park  on  the  land  not  taken. 
Subsequently  the  dty  street  commissioners 
laid  out  a  street  several  miles  long,  which, 
where  the  owner's  land  lay,  was  superim- 
posed on  the  parkway,  and  no  physical 
diange  was  made  therein.  Held  not  to  pre- 
clude assessment  for  betterments  on  the 
owner's  lands  for  the  new  street,  which  was 
a  wholly  new  layout  by  the  commissioners; 
to  "^ay  out"  meaning,  in  this  connection,  to 
fix  the  termini  and  presciibe  the  boundaries 
of  a  highway,  and  establish  it  as  a  public 
easement  of  travel,  by  official  act  of  the 
proper  authorities.  Leahy  v.  Charles,  05  N. 
E.  834,  885,  209  Mass.  316. 

The  word  '"established,"  in  PoL  Code,  { 
671,  providing  that,  if  a  private  way  is  '*es- 
tablished"  over  the  wild  lands  of  a  person 
who  has  no  notice  of  the  proceeding,  he  may 
within  six  months  after  receiving  such  no- 
tice, and  not  thereafter,  proceed  to  have  his 
damages  assessed,  has  the  same  meaning  as 
the  words  "laid  out'*  in  section  672;  that 
l8»  the  laying  out  of  a  way  under  the  order 
of  the  ordinary.  Watkins  v.  Country  Club, 
47  S.  B.  538.  530,  120  Ga.  45. 

Under  Bums'  Rev.  St  1884,  |  6759,  de- 
claring that  every  public  highway  "laid  out," 
or  which  may  hereafter  be  "laid  out,"  and 
wMch  shall  not  be  opened  or  used  within  six 


years  from  the  time  of  Its  bdng  laid  out, 
shall  cease  to  be  a  highway  for  any  pur- 
pose whatever,  Hie  words  "laid  out"  doubtless 
mean  established,  surveyed,  declared  a  road ; 
a  highway  has  been  laid  out — that  is  to 
say,  it  has  been  established  and  declared  to 
be  a  highway  by  the  Judgment  of  the  court. 
Where  a  highway  was  established  by  the 
judgment  of  the  county  commissioners,  and 
within  six  years  thereafter  it  was  included 
within  the  corporate  limits  of  a  town,  it  did 
not  become  extinct,  under  such  statute, 
though  not  opened  or  used  as  a  highway. 
Baltimore,  O.  &  C.  R.  Co.  v.  Town  of  Whit- 
ing, 65  N.  E.  759,  761,  30  Ind.  App.  182  (quot- 
ing and  adopting  definitions  in  Decker  v. 
Washburn,  35  N.  B.  Ull,  8  Ind.  App.  673). 

As  loeate 

A  petition  for  a  highway  was  not  ob- 
jectionable, because  it  prayed  that  the  court 
"locate  and  establish"  a  road,  instead  of  ask- 
ing to  have  the  road  'laid  out";  the  term 
"laid  out"  being  colloquial,  meaning  "to  plan 
in  detail,"  while  "to  locate"  is  to  define  the 
limits,  to  establish  in  a  particular  place,  and, 
in  a  road  proceeding.  Is  as  comprehensive  as 
"lay  out" — the  term  "lay  out"  expressing  the 
work  to  be  done  by  the  viewers  In  establish- 
ing on  the  ground  the  lines  and  angles  of  the 
road.  Feagins  v.  Wallowa  County,  123  Pac. 
902,  62  Or.  186. 

I.ATIHO  OB  BfiLATIHO 

Buffalo  City  Charter,  |  288  (Laws  1891, 
p.  200,  c.  105,  as  amended  by  Laws  1901,  p. 
661,  c.  228,  f  S),  provides  for  the  laying  and 
relaying  of  sidewalks  at  the  expense  of  abut- 
ting owners.  Laws  1891,  p.  221,  c  105,  {  893, 
divides  streets  into  carriage  ways  and  side- 
walks, and  Buffalo  City  Ordinance,  c.  4,  pars. 
8,  9,  declares  that  the  owner  or  occupant 
may  be  required  to  grade  and  level  the  side- 
walk in  front  of  his  premises  between  the 
street  and  curbs,  and,  on  his  failure  to  grade 
and  level  the  siilewalk  for  ten  days  after  no- 
tice, the  same  may  be  done  at  his  expense. 
Held,  that  the  words  "laying  or  relaying"  of 
a  sidewalk,  within  section  288,  have  the  same 
meaning  as  "grading  or  regrading"  In  section 
8,  in  each  case  referring  to  original  work 
on  the  sidewalk  or  street,  and  not  to  repair 
after  the  sidewalk  is  once  laid  or  relaid. 
Konowalski  v.  City  of  Buffalo,  115  N.  T. 
Supp.  467,  470,  131  App.  Div.  465. 

LEAD 

The  zinc  ores  known  as  carbonate,  sili- 
cate and  sulphide  of  zinc  are  free  of  duty, 
the  carbonate  and  silicate  as  "calamine," 
and  the  sulphide  as  "minerals,  crude,"  under 
Tariff  Act  July  24,  1897,  c.  11,  {  2,  Free  List 
pars.  514,  614,  30  SUt  196,  199,  except  that 
when  they  contain  lead  they  are  subject  to 
the  duty  provided  on  "lead-bearing  ore  of  all 
kinds,"  in  section  1,  Schedule  C,  par.  181,  30 
Stat  166.  United  States  v.  Brewster,  167 
Fed.  122,  123,  92  C.  C.  A.  574. 
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IiEADINQ    J4TFE    OF    PBOSTITUT 
AND  I1BWBNE88 

Resorting  to  a  hotel  for  the  commissloD 
of  acts  of  lewdness  during  one  night,  consti- 
tntlng  parts  of  a  continuous  transaction,  does 
not  amount  to  ^'leading  the  life  of  lewdness" 
within  Code,  {  4948.  State  v.  McDavitt,  113 
N.  W.  370,  140  Iowa,  842,  132  Am.  St  Rep. 
275. 

A  woman  who  inhahlts  a  house  of  ill 
fame  or  other  place  as  a  shelter  or  resort 
in  which  to  engage  in  unlawful  sexual  com- 
merce is  "leading  a  life  of  prostitution  and 
lewdness,"  within  the  meaning  of  Code,  f 
4943,  which  provides  that  if  any  person  for 
the  purpose  of  prostitution  or  lewdness  re- 
sorts to,  uses,  occupies,  or  inhabits  any  house 
of  ill  fame  or  place  kept  for  such  purpose,  or 
if  any  person  be  found  leading  a  life  of  pros- 
titution, such  person  shall  be  imprisoned, 
etc.  The  law  means  during  every  Instant  of 
her  residence  there,  and  not  merely  while  In 
the  flagrant  act  True,  as  counsel  say,  "she 
must  be  found  while  in  the  act  prohibited  by 
the  statute**;  but  the  acts  here  prohibited 
is  not  the  act  of  sexual  intercourse,  but  the 
living  of  a  Ufe  of  prostitution  and  lewdness 
in  the  house  or  other  resort  In  which  she  Is 
found.  State  v.  Shaw,  101  N.  W.  109,  125 
Iowa,  422. 

LEADING   QUESTION 

A  "question,  is  leading"  when  it  suggests 
the  desired  answer  to  the  witness.  El  Paso 
*  S.  W.  Ry.  Co.  V.  Welter  (Tex.)  125  S,  W. 
45,  49. 


«i 


'Leading  questions"  are  such  as  suggest 
answers  favorable  to  the  interests  of  the 
party  asking  them.  Parsons  v.  Brldgham,  34 
Me.  240,  242  (citing  1  Starkle,  Ev.  [7th  Ed.] 
169). 

A  "leading  question"  is  a  question  ''em- 
bodying a  material  fact  and  admitting  of  an 
answer  by  a  simple  negative  or  affirmative." 
Walker  v.  Baldwin  ft  Frlck,  68  Atl.  25,  30, 
106  Md.  619  (quoting  and  adopting  definition 
in  1  Greenl.  Ev.  |  434 ;  Lee  v.  Tinges,  7  Md. 
234). 

A  "leading  question"  is  one  which  sug- 
gests the  desired  answer;  and  a  question 
susceptible  to  either  an  affirmative  or  nega- 
tive answer,  which  does  not  suggest  the  de- 
sired answer,  is  not  objectionable  as  leading. 
Williams  v.  Smith,  72  Atl.  1093,  1099,  *  R. 
L662. 

"Any  question  by  which  the  fact  is  made 
known  to  the  witness,  which  the  interrogator 
wishes  to  find  asserted  in  and  by  his  answer. 
Is  a  'leading  question.'  It  is  none  the  less 
leading  because  the  alternative  form  of  ex- 
pression is  used,  as  'Did  you,  or  did  you 
not?  "  Parsons  v.  Huff,  38  Me.  137,  141  (cit- 
ing People  v.  Mather  [N.  Y.]  4  Wend.  247,  21 
Am.  Dec.  122;  Hopper  v.  Commonwealth^  6 
Grat  [47  Va.]  684)* 


«<i 


'Leading  questions"  are  defined  to  be 
those  which  ordinarily  suggest  to  the  witness 
the  answer  desired,  or  which,  embodying  a 
material  fact,  admit  of  a  direct  answer  by  a 
simple  "yes"  or  ••no,"  or  which  Instruct  a 
witness  how  to  answer  on  material  points. 
Rosenkovltz  y.  United  Railways  &  Electric 
Ck).,  70  Atl.  108,  110,  108  Md.  306. 

A  question  Is  not  necessarily  "leading" 
because  it  admits  of  a  direct  negative  or  af- 
firmative answer,  but  to  make  it  objection- 
able when  only  a  single  fact  is  sought  to  be 
elicited  it  should  suggest  the  answer.  The 
use  of  the  words  "whether  or  not"  in  pro- 
pounding a  question  to  a  witness  does  not  in 
all  cases  relieve  the  question  from  the  objec- 
tion of  being  leading.  Bryan  Press  Co.  v. 
Houston  &  T.  a  Ry.  Co.  (Tex.)  110  S.  W.  99, 
100,  101. 

A  question,  containing  the  words  "wheth- 
ejr  or  not,"  so  as  in  most  instances  to  pre- 
vent the  use  of  the  words  "yes"  or  "no"  in 
answer,  is  said  to  be  ordinarily  not  leading ; 
whether  it  Is  or  not  depends  on  the  nature  of 
the  question,  the  subject-matter,  and  the  par- 
ticular manner  in  which  the  other  parts  of  it 
are  framed.  SUte  v.  Taylor,  60  S.  E.  247, 
254,  57  W.  Va.  228. 

A  question  is  "leading"  when  it  indicates 
the  real  or  sut^osed  fact  which  tiie  examiner, 
desires  to  have  confirmed  by  the  answer  and 
the  use  of  the  words  "whether  or  not"  does 
not  necessarily  prevent  a  question  from  being 
leading  if  it  still  suggests  the  answer  desired. 
Peebles  v.  O'Gara  Coal  Co.,  88  N.  E.  166,  168, 
239  IlL  370. 

A  question  propounded  plaintiff,  as  to 
whether  two  items  in  an  account  previously 
rendered  defendant,  and  offered  in  evidence 
by  him,  represented  or  was  intended  to  repre- 
sent the  notes  sued  on,  was  rightfully  reject- 
ed as  being  "leading."  Sayre  v.  Woodyard, 
66  S.  B.  320,  322,  66  W.  Va.  288. 

The  question,  "Did  you  make  any  de- 
mand upon  the  defendant  for  the  value  of 
said  damaged  goods?"  addressed  to  a  wit- 
ness, was  not  "leading."  International  &  G. 
N.  R.  Co.  V.  H.  P.  Drought  &  Co.  (Tex.)  100 
S.  W.  1011,  1012, 

A  witness  was  asked  by  the  state  in  a 
burglary  case,  In  order  to  identify  a  suit 
case  as  one  which  accused  and  another  had 
in  their  possession:  "Do  you  think  that  you 
would  know  that  grip  if  you  was  to  see  it? 
A.  I  do  not  know ;  I  think  I  would.  Q.  How 
does  that  compare  with  it?  A.  That  kinder 
looks  like  the  color  of  the  grip  they  had.  Q. 
Do  you  know  whether  it  is  or  not?  A.  No, 
sir;  I  do  not  know  exactly  whether  it  is  or 
not"  Held,  that  the  questions  were  not  ob- 
jectionable as  leading;  a  "leading  question" 
being  one  framed  so  as  to  indicate  the  an- 
swer desired.  Majors  ▼.  State,  140  S.  W. 
1095,  63  Tex.  Cr.  K  488. 

The  question  asked  by  the  defense.  If  it 
was  possible^  during  the  time  tiie  fight  was 
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in  progress,  for  any  man  to  leave  tlie  crowd 
and  go  40  feet  and  return  with  a  bat  without 
witness  seeing  him,  which  question  was  ad- 
dressed to  the  evidence  of  the  state  that  de- 
fendant had  done  Just  this  thing,  Is  not  a 
"leading  question";  a  question  not  being 
leading  because  It  can  be  answered  '*Yes*'  or 
"No/'  but  being  leading  where  It  suggests  the 
answer  desired.  People  v.  Jones,  117  Pac. 
176,  180,  160  Cal.  358. 

In  an  action  by  a  mine  employ^  for  In- 
juries resulting  from  the  tali  of  rock  or  slate 
from  the  roof,  a  question  on  the  direct  ex- 
amination of  a  witness  called  on  behalf  of 
plaintiir  ''whether  In  that  mine  that  roof  will 
aound  all  right  In  response  to  tapping  and 
drumming  with  a  pick  and  In  a  minute  or 
two  falV*  is  objectionable  as  leading.  Har- 
per T.  Black  Diamond  Coal  Co.,  142  111.  App. 
594,  597. 

A  'leading  question*'  is  one  that  may  be 
answered  "yes"  or  '*no/'  and  suggests  the  an- 
swer desired.  Indeed,  by  a  "leading"  ques- 
tion is  meant  one  which  suggests  to  the  wit- 
ness the  desired  answer.  Merely  because  It 
may  be  answered  by  "yes"  or  "no"  does  not 
render  the  question  leading.  Where  a  wit- 
ness was  asked  by  bis  counsel  (1)  "If  his 
wife  •  ♦  ♦  had  ever  had  any  cough  or 
Irnig  trouble"  prior  to  a  certain  exposure ;  (2) 
"whether  or  not  his  wife  had  ever  bad  any 
female  trouble"  prior  to  such  exposure;  (3) 
"if  his  wife  ♦  •  •  ever  suffered  with 
rheumatism,  lumbago,  or  anything  of  that 
kind"  before  such  exposure — it  was  held  not 
leading,  though  answerable  **yes"  or  "no." 
St  Louis  Southwestern  R.  Co.  v.  Lowe  (Tex.) 
«7  S.  W.  1087.  1088  (citing  Able  v.  Sparks,  6 
Tex.  350;  Mathis  v.  Buford,  17  Tex.  155; 
Trammel  v.  McDade,  29  Tex.  361;  T^tt  v. 
Khxg.  15  S.  W.  231,  79  Tex.  292 ;  Birgen  v. 
Producers*  Yard,  11  S.  W.  1027,  72  Tex.  55; 
Cleveland  v.  Duggan,  2  Willson,  Civ.  Cas.  Ct 
App.  i  84). 

LEAF  TOBACCO 

Filler  tobacco  as  leaf  tobacco,  see  Filler 
Tobacco. 

"Congress  Is,  of  course,  presumed  to  be 
familiar  with  the  fact  that  'leaf  tobacco'  Is 
divided  into  classes,  or  Is  subjected,  before 
being  placed  In  bales,  to  some  kind  of  an 
assortment"  Erhardt  v.  Schroeder,  15  Sup. 
Ct  45,  48,  166  U.  S.  124,  39  L.  Ed.  94. 

LEAGUE 

See  Major  League;    Square  League. 

"League"  and  "legion"  are  of  entirely 
different  meanings;  'league"  being  defined 
««  an  **alllance  of  persons,"  and  "legion"  as 
4  "military  body  or  organization."  People 
ex  rel.  Felter  v.  Rose,  80  N.  E.  293,  295,  225 
lU.  49e. 


LEARNED 

USARHED  nr  THE  I.AW 

Where  an  attorney  has  been  'disbarred 
for  violation  of  legal  ethics,  which  Is  one  of 
the  branches  required  by  Pol.  Code,  §  686,  to 
be  considered  In  passing  upon  the  qualifica- 
tions of  one  seeking  admission  to  the  bar,  he 
la  not  "learned  In  the  law"  within  the  con- 
stitutional provision  requiring  that  a  state's 
attorney  shall  be  learned  In  the  law.  Dan- 
forth  V.  Egan,  119  N.  W.  1021,  1025,  23  S.  D. 
43,  139  Am.  St  Rep.  1030,  20  Ann.  Cas.  418. 

UBABKBD  PBOFE8SIOK 

Aliens  Imported  under  contract  as  ex- 
pert accountants  were  not  members  of  a 
recognized  ''learned  profession,"  within  Act 
Cong.  March  3,  1908,  c.  1012,  32  Stat  1218, 
relating  to  the  departure  of  aliens,  and  de- 
claring In  section  4  that  the  Inhibition  against 
the  Importation  of  aliens  to  perform  labor  or 
services  of  any  kind,  skilled  or  unskilled, 
shall  not  apply  to  persons  belonging  to  any 
recognized  learned  profession.  The  defini- 
tion of  the  word  ''profession"  given  in  the 
Century  Dlctonary  and  approved  in  United 
States  V.  Laws,  16  Sup.  Ct  998,  163  XJ.  S. 
259,  41  L.  Ed.  151,  Is  a  broad  one,  and  It 
seems  not  unreasonable  to  assume  that  Con- 
gress qualified  It  with  the  adjective  "learn- 
ed" for  the  express  purpose  of  restricting 
the  scope  of  the  exception.  In  re  Ellis,  124 
Fed.  637,  643. 

Physicians,  teachers,  and  lawyers  be- 
long to  the  "learned  professions."  Flanders 
V.  Daley,  48  S.  B.  327,  120  Ga.  885. 

UBARKIHO 

See  Institution  of  Learning, 

LEASE 

See  Entire  Lease;  Further  Lease;  Grant- 
ed and  Leased;  Lessee;  Mining  Lease; 
Oral  Lease;  Sublease. 

Expiration  of  lease,  see  Expire — Expira- 
tion. 

See,  also.  Let 

"The  right  'to  lease'  by  the  ordinarily 
accepted  meaning  of  the  terms  Is  unto  the 
lessee.  The  owner,  or  first  party,  grants  the 
lease,  lets  or  demises  the  leased  premises, 
and  It  is  the  second  party  who  leases." 
Hence  where  plaintiff's  predecessor  in  title 
as  "party  of  the  first  part"  executed  a  lease 
of  certain  premises  to  defendant  "as  party 
of  the  second  part"  for  a  term  of  two  years, 
which  contained  a  clause  that  at  the  expira- 
tion of  the  lease  the  party  of  the  "first  part" 
should  have  the  privilege  of  leasing  the 
premises  for  a  further  term  of  one  year,  etc., 
the  words  "party  of  the  first  part"  used  In 
such  renewal  clause  were  so  plainly  a  cler- 
ical error,  used  in  the  place  of  party  of  the 
"second  part"  intended,  as  to  put  a  purchas- 
1  er  of  the  property  on  Inquiry  as  to  the  ten- 


n 


liEASE 


54 


TuTCASB 


anf  B  right  to  renew.  Gray  t.  Maier  &  Zobe- 
leln  Brewery,  84  Pac.  280,  281,  2  Cal.  App. 
663. 

A  ''lease"  is  a  commutative  contract 
Werlein  t.  Janssen,  36  South.  216,  218,  112 
La.  31. 

''A  lease'  Is  nothing  but  a  contract,  and 
is  governed  by  the  same  rules  that  other  con- 
tracts are."  Feaster  v.  Fagan,  113  N.  W. 
478,  479,  135  Iowa,  633. 

The  contract  employed  in  the  creation  of 
the  relation  of  landlord  and  tenant  is  called 
a  "lease,"  and  with  reference  to  this  the  par- 
ties are  designated  as  "lessor"  and  "lessee." 
Foss  V.  Stanton,  67  Atl.  942,  76  Yt.  365. 

The  indenture  or  writing  is  the  evidence 
of  the  lease,  though  the  term  "lease"  is  some- 
times used  to  designate  the  writing  or  instru- 
ment. Mattlage  v.  McGuire,  111  N.  Y.  Supp. 
1083,  1085,  50  Misc.  Rep.  28. 

The  word  "lease"  has  a  settled  technical 
import  It  imports  a  contract  by  which  one 
person,  either  natural  or  artificial,  devests 
himself,  or  itself  of,  and  another  person 
takes  possession  of,  lands  or  chattels  for  a 
term.  Moorshead  v.  United  States  Rys.  Co., 
96  S.  W.  261,  272,  203  Mo.  121. 

A  "lease"  in  writing  constitutes  a  writ- 
ten contract,  and  the  lessee  cannot  surren- 
der it  or  be  released  from  its  terms  without 
the  consent  of  the  lessor,  and  it  is  absolutely 
essential  to  the  termination  of  the  term  that 
both  the  lessor  and  lessee  agree  to  the  sur- 
render, and,  when  this  is  shown,  the  tenant 
is  no  longer  liable.  To  constitute  the  surren- 
der there  must  be  a  mutual  agreement  be- 
tween the  lessor  and  lessee.  Higgins  v. 
Street,  92  Pac.  153,  154,  19  Okl.  45,  13  L.  R. 
A.  (N.  S.)  398,  14  Ann.  Gas.  1086. 

A  "lease"  is  "a  species  of  contract  for 
the  possession  and  profits  of  lands  and  tene- 
ments, either  for  life,  or  for  a  certain  term 
of  years,  or  during  the  pleasure  of  the  par- 
ties." A  writing  by  which  defendants  gave 
plaintiff  the  right  to  enter  on  and  take  pos- 
session of  a  strip  of  their  land,  and  construct 
thereon  a  tramway,  and  occupy  it  for  a  stated 
time,  in  consideration  of  a  certain  amount 
per  year,  is  a  lease.  Asher  v.  Johnson,  82 
S.  W.  300,  301,  118  Ky.  702  (quoting  Bouvler). 

An  instrument  reciting  that  it  is  agreed 
that  a  lease  will  be  given  on  certain  terms, 
and  which  was  preceded  by  a  letter  in  which 
different  terms  were  proposed,  and  the  par- 
ties subsequently  agreed  on  still  other  terms, 
did  not  constitute  a  "lease,"  though  it  was 
accompanied  by  a  payment  of  rent  and  the 
lessee  took  possession.  Ver  Steeg  v.  Becker- 
Moore  Paint  Co.,  80  S.  W.  346,  351,  106  Mo. 
App.  257. 

To  constitute  a  "lease"  the  essentials  of 
a  contract  must  be  present,  and  there  must  be 
an  offer  and  an  acceptance  of  the  terms  of 
the  offer.  Israelson  v.  WoUenberg,  116  N.  T. 
Supp.  626,  627,  63  Misc.  Rep.  203. 


A  "lease"  is  a  contract  for  the  posseMion 
and  profits  of  land  and  tenements  on  the 
one  side  and  the  recompense  of  rent  or  prop- 
erty on  the  other.  Ward  v.  American  Health 
Food  Co.,  96  N.  W.  388,  391,  119  WU.  12. 

A  paper  cannot  be  considered  as  a 
"lease,"  where  it  is  not  signed  by  the  lessee, 
does  not  identify  the  premises,  or  state  when 
the  term  is  to  begin  or  upon  what  dates  the 
rent  is  payable.  Kuntz  ▼.  Mahrenholz,  88  N. 
Y.  Supp.  1002,  1003. 

An  agreement  to  give  a  lease  is  not  a 
"lease,"  unless  followed  up  by  occupation, 
which  is  evidence  of  lessee's  agreement  to 
hire.  Goldberg  v.  Wood,  90  N.  Y.  Supp.  427, 
428,  45  Misc.  Rep.  327. 

No  particular  form  of  expression  i^  nec- 
saiy  to  constitute  a  lease,  and  whatever  ex- 
pressions explain  the  intentions  of  the  parties 
to  be  that  one  shall  divest  himself  of  the  pos- 
session of  his  property  and  that  the  other 
shall  take  it  for  a  certain  period  of  time  are 
sufllcient,  and  will  amount  to  a  "lease"  for 
the  specified  time  as  effectually  as  if  the  most 
proper  form  of  words  had  been  used  for  that 
purpose.  Board  of  Sup'rs  of  Hancock  County 
V.  Imperial  Naval  Stores  Co.,  47  South.  177, 
179,  93  Miss.  822,  17  L.  R.  A.  (N.  S.)  608. 

The  word  "lease,"  as  used  in  Bums'  Ann. 
St.  Ind.  1901,  S  5524,  providing  that  any  teler 
phone  company  authorized  under  the  act 
shall  have  power  to  lease  or  attach  to  other 
telephone  lines  or  exchanges  by  lease  or  pur- 
chase, does  not  include  the  power  to  sell  all 
the  property  and  franchises  of  a  telephone 
company  to  another  corporation,  nor  can  the 
power  to  sell  be  necessarily  implied  from  the 
grant  of  the  expressed  powers.  Cumberland 
Telephone  &  Telegraph  Co.  T.  City  of  Bvan»^ 
ville,  127  Fed.  187,  193. 

The  word  "lease,"  as  used  in  a  lease  for 
a  term  of  one  year  with  the  privilege  of  four 
years'  additional  "lease,"  was  equivalent  to 
"term."  Quinn  v.  Valiquette,  68  Atl.  515,  519, 
80  Vt  434,  14  L.  R.  A.  (N.  S.)  962  (citing 
Harding  v.  Seeley,  33  Atl.  1118,  148  Pa.  20. 

A  direction  by  one  who  had  been  occupy- 
ing an  apartment  to  the  Janitress,  who  was 
without  authority  to  lease  the  same,  not  to 
let  any  one  have  the  apartment  during  his 
absence,  and  a  statement  by  him  that  when 
he  came  back  he  would  sign  the  lease  with 
the  agent  and  that  he  wanted  it  for  a  year, 
did  not  constitute  an  "oral  lease,"  and  was 
no  more  than  an  agreement  for  a  lease.  Co- 
lumbia Bank  v.  Clarke,  108  N.  Y.  Supp.  587. 
588. 

An  instrument  reciting  receipt  from  de- 
fendants of  $10  for  deposit  on  rent  of  two 
specified  lofts,  "rent  to  be  $65  per  month  and 
to  run  for  two  years,"  did  not  constitute  a 
"lease"  of  the  lofts  for  two  years ;  it  having 
been  delivered  to  defendants  by  an  agent  of 
the  owners  not  authorized  to  make  leases, 
and  it  also  being  contemplated  that  a  "lease" 
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flhonid  be  snbsequently  executed  by  the  own- 
ers. FinkelBteln  y.  Fabylk,  107  N.  Y.  Supp. 
<J7,  69. 

An  ixustrument  described  as  a  "lease," 
which  fixed  no  length  of  time  for  it  to  run 
nor  expressed  any  consideration  therefor,  and 

which    recited    that    it    was    for    " 

months,*'  and  provided  that  "on  leaving  the 

order  fop  said  goods  dollars  on  the 

delivery  of  the  same,  dollars,  and 

every  week  thereafter  the  sum  of  ■  dol- 

lars,*' and  which  purported  to  be  for  the  rent 
of  household  goods  and  Jewelry,  which  were 
nowhere  set  forth  or  included  in  the  cove- 
nants or  agreements  contained  In  the  instru- 
ment, was  not  a  "lease."  State  v.  Cordray,  98 
S.  W.  1,  2,  200  Mo.  29,  9  Ann.  Cas.  1110. 

Since  Rev.  St  1899,  S  1187,  expressly  au- 
thorizes a  street  railway  company  to  lease 
its  property,  and  since  section  4160,  provides 
that  when  technical  words  having  a  peculiar 
meaning  are  used  in  a  statute  they  shall  be 
anderstood  according  to  their  technical  im- 
port, a  street  railroad  company  leasing  its 
property  and  franchises  to  another  street 
railroad  company  is  not  liable  for  an  injury 
to  a  passenger  resulting  from  the  negligence 
of  the  employ^  of  the  latter  company;  the 
word  "lease"  importing  a  contract  by  which 
one  person  devests  himself  and  another  per- 
son takes  possession  of  property  for  a  term. 
Moorshead  ▼.  United  Rys.  Go.  of  St  Louis, 
100  S.  W.  611,  613,  203  Mo.  121. 

Where  the  owner  of  a  sewing  machine 
places  it  in  possession  of  a  prospective  pur- 
diaser  with  an  option  to  purchase  at  a  fixed 
valuation,  and  with  no  agreement  to  rent 
such  transaction  is  not  a  lease  within  Comp. 
St  1907,  c.  32,  f  26,  providing  that  an  agree- 
ment for  lease  must  be  in  writing,  and  a 
copy  filed  with  the  county  clerk.  Singer 
Sewing  Mactt  Co.  v.  Omaha  Umbrella  Mfg. 
Co.,  U9  N.  W.  958,  959,  83  Neb.  619. 

The  word  "lease,"  as  used  in  Rev.  St. 
1899,  S  1060,  authorizing  railroad  leases,  con- 
templates such  an  instrument  as  divests  the 
lessor  of  possession  and  control  and  places 
the  same  in  the  lessee  to  the  exclusion  of 
the  lessor,  possessing  all  the  qualities  and 
incidents  of  a  lease  at  common  law  between 
landlord  and  tenant  The  rule  that  a  land- 
lord, in  the  absence  of  a  covenant  to  do  so, 
is  under  no  obligation  to  make  repairs,  is  ap- 
plicable to  leases  of  railroads;  so  that  the 
lessor,  in  the  absence  of  a  covenant  to  repair, 
is  not  liable  for  injuries  sustained  by  em- 
ploy^ of  the  lessee  company  by  the  latter's 
negUgoice  in  failing  to  keep  the  track  in 
proper  repair.  Hahs  v.  Cape  Girardeau  &  0. 
K  Co.,  126  8.  W.  524,  528,  147  Mo.  App.  262. 

Where  an  instrument  granted  to  defend- 
ants the  use  of  and  the  right  to  occupy  cer- 
tain lands  described  as  a  game  preserve,  and 
provided  that  it  was  understood  that  any  fail- 
ure on  defendants'  part  to  perform  any  of 
the  agreements  expressed  should  work  "a  for- 1 


felture  of  this  lease,**  and  plaintiff  in  its  com- 
plaint alleged  that  it  "entered  into  a  certain 
indenture  of  lease,"  and  that  "at  the  time  of 
the  commission  of  said  acts  last  aforesaid 
such  defendants  were  tenants  of  said  plain- 
tifT  under  and  by  virtue  of  said  lease,  and  for 
the  purposes  therein  mentioned,"  the  instru- 
ment would  be  regarded  as  a  *1ease,**  creat- 
ing the  relation  of  landlord  and  tenant 
Shafter  Estate  Co.  v.  Alvord,  84  Pac.  279,  2 
Cal.  App.  602. 

A  "lease**  is  defined  by  Bouvier  to  be: 
"A  species  of  contract  for  the  possession  and 
profits  of  lands  and  tenements  either  for  life 
or  for  a  term  of  years  or  during  the  pleasure 
of  the  parties.  A  conveyance  by  way  of  de- 
mise always  for  a  less  term  than  the  party 
conveying  has  in  the  premises.  Duration  for 
a  shorter  period  than  the  duration  of  the 
Interests  of  the  lessor  in  the  land  is  one  of 
its  essential  features,  for  if  the  lessor  dis- 
poses of  his  entire  interest  it  becomes  an 
assignment,  and  is  not  a  lease.  In  other 
words,  the  granting  of  a  lease  always  sup- 
poses that  the  grantor  reserves  in  himself 
a  reversion."  In  18  Am.  &  Eng.  Enc  of  Law 
(2d  Ed.)  597,  a  lease  is  defined  as:  "A  con- 
tract for  the  possession  and  profits  of  lands 
and  tenements  on  the  one  side  and  the  re(s 
ompense  or  rents  on  the  other,  or  in  other 
words,  a  conveyance  to  a  person  for  life, 
years  or  at  will,  in  consideration  of  a  rent 
or  other  recompense."  Within  these  defini- 
tions a  sealed  writing,  witnessing  that  "the 
lessors  do  demise,  let  and  lease  for  coal 
mining  and  coke  manufacturing  purposes  for 
a  period  of  thirty  years"  a  tract  of  land,  and 
which  expressly  agrees  that  "if  at  the  expira- 
tion of  the  said  period  of  thirty  years,  all  the 
available  merchantable  coal  which  can  be 
profitably  mined  has  not  been  mined  and 
removed,  the  lessees  shall  have  the  privilege 
of  an  extension  of  this  lease  on  the  same 
terms  and  conditions  as  those  hereinbefore 
set  forth,  for  a  reasonable  additional  time 
until  the  whole  of  said  coal  can  be  so  mined 
and  removed,"  and  which  provides  for  a  rent 
or  royalty  to  the  lessors  of  a  certain  amount 
per  ton,  created  a  "lease."  Harvey  Coal  & 
Coke  Co.  V.  Dillon,  53  S.  B.  928,  930,  59  W. 
Va.  605,  6  L.  R.  A.  (N.  S.)  628. 

Where  a  statute  provides  for  the  pay- 
ment of  a  franchise  tax  by  railroads,  express 
companies,  chair  and  dining  car  companies, 
etc.,  to  the  state,  and  also  a  local  tax  to 
the  county,  city,  or  taxing  district,  and  an- 
other statute  provides  for  the  ascertainment 
of  the  franchise  tax  according  to  that  pro- 
portion of  the  capital  stock  which  the  length 
of  lines  operated,  owned,  or  leased  in  the 
state  bears  to  the  total  mileage  operated, 
owned,  or  leased,  and  the  proportion  of  the 
tax  to  be  paid  in  any  locality  is  to  be  com- 
puted in  the  same  way,  a  traffic  arrangement 
by  which  one  railroad  obtains  the  right  t5 
use  the  tracks  of  another  for  a  certain  pe- 
riod of  time  at  a  certain  rental,  in  order  Co 
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obtain  ingrees  to  a  terminal  dty,  Is  a  "lease  " 
within  the  meaning  of  the  statute  and  for 
the  mileage  operated  under  which  the  rail- 
road Is  liable  to  pay  a  franchise  tax.  Jeffer- 
son County  V.  Board  of  Valuation  &  Assess- 
ment of  Kentucky,  78  S.  W.  443,  445,  117  Ky. 
531. 

Where  a  will  devised  a  farm  to  a  son 
of  testatrix,  and  provided  that  If  the  farm 
should  be  leased  for  the  purpose  of  mining 
the  proceeds  of  the  lease  should  be  divided 
among  the  children  of  testatrix,  the  word 
''lease"  was  not  used  In  a  technical  sense, 
but  indicated  a  method  of  converting  the  min- 
erals Into  proceeds.  Hyde  v.  Ralney,  82  Atl. 
781,  784,  233  Pa.  540,  Ann.  Cas.  1913B,  726. 

Under  a  covenant  In  an  oil  and  gas  lease 
that  the  lessor  would.  In  and  by  any  deed 
thereunder  executed  by  him,  prohibit  any 
drilling  for  oil  or  gas  on  any  land  so  con- 
veyed, the  word  "deed"  does  not  Include  a 
''lease,*'  so  as  to  prohibit  the  lessor  from 
leasing  the  land  for  the  purpose  of  drilling 
oU  and  gas  wells  thereon.  Test  Oil  Co.  v. 
La  Tourette,  91  Pac.  1026,  1029,  19  Okl.  214. 

The  use  in  a  writing  of  such  words  as 
"lease"  and  "rent,"  the  fact  that  it  is  fop  a 
definite  period  and  a  recited  consideration, 
that  it  provides  for  an  abatement  of  rent  in 
case  of  the  obstruction  of  the  wall  by  other 
buildings,  also  for  necessary  access  through 
and  upon  the  premises,  and  that  the  lessor 
warrants  the  title  to  said  leasehold  for  the 
time  herein  mentioned,  demonstrates  that  the 
writing  was  intended  as  a  "lease."  Levy 
V.  Louisville  Gunning  System,  89  S.  W.  528, 
530,  121  Ky.  510,  1  L.  E.  A.  (N.  S.)  359. 

The  words  "reserves"  and  "leases,"  In 
the  title  and  body  of  chapter  244,  p.  456, 
Laws  1897,  providing  for  the  assessment  and 
taxing  of  mineral  reserves,  or  leases,  or  sep- 
arately owned  mineral,  or  mineral  rights, 
to  the  owner  thereof,  separately  from  the 
land,  and  providing  penalties  for  Its  viola- 
tion, mean  at  one  time  reserved  or  leased 
mineral,  and  at  another  written  Instruments 
evidencing  mineral  rights.  Kansas  Natural 
Gas  Co.  V.  Board  of  Com'rs  of  Neosho  Coun- 
ty, 89  Pac.  750,  751,  75  Kan.  335. 

Naphtha  lamps  and  fire  alarm  lanterns 
owned  and  used  by  a  lighting  company  in 
performance  of  Its  contract  to  light  and 
maintain  all  naphtha  lamps  used  by  the  city 
for  lighting  are  not  within  Rev.  Laws,  c.  12, 
§  23,  cl.  2,  making  personal  property  'leased" 
for  profit  liable  to  taxation  where  located, 
since  the  lamps  are  not  held  by  the  city  as 
a  "lessee."  Rising  Sun  St  Lighting  Co.  v. 
City  of  Boston,  es  N.  E.  408,  181  l^ass.  211. 

A  "lease"  granted  premises,  described 
on  a  blueprint  attached,  reserving  from  the 
said  "leased  premises"  that  portion  lying 
between  the  tracks  of  the  L.  Railroad,  as 
shown  on  such  blueprint,  and  also  reserving 
a  strip  of  land  10  feet  on  either  side  of 
said  railroad  tracks.   Another  clause  granted 


the  lessee  an  option  to  purchase  the  said 
"leased  premises"  at  a  certain  price.  Held, 
that  the  saving  clause  was  not  a  reservation 
of  an  easement  merely,  but  reserved  from 
the  operation  of  the  lease  tihe  fee  of  the  por- 
tion reserved,  and,  such  reservation  having 
been  omitted  from  a  deed  executed  on  the 
exercise  of  the  option,  the  grantor  was  en- 
titled to  have  the  mistake  corrected.  Los 
Angeles  &  R.  R.  Co.  v.  New  liverpool  Salt 
Co.,  8T  Pac.  1029,  1030,  160  Cal.  21. 

A  Jury's  negative  answer  to  the  special 
haterrogatory,  "Did  you  find  that"  the  land- 
lord's agent  "had  authority  to  waive  the 
lease"  of  the  landlord  on  any  part  of  the 
crop  covered  by  his  lien,  is  not  inconsistent 
with  the  verdict  for  the  defendant,  as  author- 
ity to  "waive  the  lease"  Is  something  different 
from  authority  to  waive  the  lien.  FIshbaugh 
V.  Spunaugle,  92  N.  W.  58,  60,  118  Iowa,  337. 

Am  conTeyaaoe 

Conveyance  as  including,  see  Conveyanoa 

A  "lease"  is  defined  to  be  •'a  conveyance 
of  lands  or  tenements  to  a  person  for  life, 
for  a  term  of  years,  or  at  will,  in  considera- 
tion of  a  return  of  rent  or  some  other  rec- 
ompense." Hayes  v.  City  of  Atlanta,  67 
S.  E.  1087,  1089,  1  Ga.  App.  25  (quoting  and 
adopting  definition  in  Black,  Law  Diet). 

A  "lease"  is  a  conveyance  of  an  estate 
or  interest  in  real  property  for  life,  for  years, 
at  will,  or  for  a  term  less  than  the  grantor 
had  in  the  real  property.  The  term  is  not 
satisfied  by  a  contract  by  which  a  landowner 
gives  to  another  a  right  to  -  convey  water 
from  a  spring.  Clark  v.  Strong,  93  N.  T. 
Supp.  514,  516,  105  App.  Div.  179. 

"A  lease*  may  be  in  a  sense  a  convey- 
ance, but  such  Is  not  the  commonly  accepted 
nor  the  accurate  meaning  of  the  term.  When 
we  say  premises  are  'leased,'  we  generally 
mean  that  the  use  of  them  is  transferred." 
Duff  v.  Keaton,  124  Pac.  291,  294,  33  Okl.  92, 
42  L.  R.  A.  (N.  S.)  472  (quoting  definition  in 
Perkins  v.  Morse,  2  Atl.  130,  78  Me.  17,  67 
Am.  Rep.  780). 

A  "lease"  is  a  conveyance  by  the  owner 
of  an  estate  to  another  of  a  portion  of  his 
interest  therein  for  a  term  less  than  his  own, 
and  it  passes  a  present  Interest  In  the  land 
for  the  period  specified.  Chandler  v.  Hart, 
119  Pac.  516,  519,  161  Cal.  40!i^Ann.  Ciis. 
1913B,  1094. 

To  "lease"  is  to  transfer,  for  a  term 
specified  therein,  from  the  lessor  to  the  lessee, 
the  property  therein  demised.  Moorshead  v. 
United  Rys.  Co.,  96  S.  W.  201,  277,  203  Mo. 
121. 

The  word  "lease"  is  sometimes  used  to 
signify  the  interest  and  estate  which  •  is 
conveyed,  but  may  properly  apply  to  the  in- 
strument or  means  of  conveyance.  Weander 
V.  Claussen  Brewing  Ass'n,  84  Pac.  735,  736, 
42  Wash.  226,  114  Am.  St.  Rep.  110,  7  Ann. 
Cas.  636. 
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*A  'lease^  Is  a  contract  for  the  possetedon 
of  profits  of  land  and  tenements  on  the  one 
side  and  the  recompense  or  rents  on  the  oth- 
er, or.  In  other  words,  a  conveyance  to  a  per^ 
son  for  life,  years,  or  at  will  In  consideration 
of  a  rent  or  other  recompense."  Headley  v. 
Hoopensamer,  66  S.  E.  744,  748»  60  W.  Va. 
626. 

Grant  of  easement 

Ky.  St  1903,  §  2031,  authorizes  a  guard- 
ian to  lease  any  real  estate  of  his  ward  until 
the  latter  shall  arrive  at  full  age  provided  no 
such  lease  is  made  for  a  longer  term  than 
seven  years.  Held  that,  where  a  guardian 
granted  an  easement  for  the  laying  of  pipe 
line  over  his  ward's  land,  a  conveyance  would 
be  construed  as  a  valid  lease  of  the  property 
for  the  purpose  intended  during  the  minority 
of  the  ward  but  not  for  a  longer  term  than 
seven  years.  Cumberland  Pipe  Line  Co.  v. 
Howard  (Ky.)  100  S.  W.  270. 

Am  deed 
See  Deed. 


See  Grant. 


See  Incumbrance. 

Xdeense  distlnsvisl^ed 

The  difference  between  a  license  and  a 
lease  is  that  a  lease  gives  to  the  tenant  the 
right  of  possession  against  the  world,  while 
a  license  creates  no  interest  In  the  land,  but 
is  simply  the  authority  or  power  to  use  it  in 
some  specific  way.  Joplln  Supply  Co.  v. 
West,  130  S.  W.  156,  161,  149  Mo.  App.  78. 

'  A  license  in  resfpect  to  real  estate  is  an 
authority  to  do  a  particular  act  or  series  of 
acts  on  the  land  of  another  without  possess- 
ing an  estate  therein.  The  test  to  det^mlne 
whether  an  agreement  for  the  use  of  real 
estate  Is  a  license  or  a  lease  is  whether  the 
contract  gives  exclusive  use  of  the  premises 
against  all  the  world.  Including  the  owner, 
In  which  case  it  is  a  lease,  or  whether  it 
merely  confers  a  privilege  to  occupy  under 
the  owner,  in  which  case  it  Is  a  license,  the 
question  to  be  determined  by  a  construction 
of  the  Instrument  Shaw  v.  Caldwell,  115 
Pac  941,  943, 16  Cal.  App.  1. 

The  test  to  determine  whether  an  agree- 
m^it  for  the  use  of  real  estate  is  a  "lease" 
or  a  license  is  whether  the  contract  gives  ex- 
cli2sive  i>ossesslon  of  the  premises  against 
tbe  world,  including  the  owner,  in  which  case 
It  is  a  lease,  or  whetlier  It  merely  confers  a 
license  to  occupy  under  the  owner.  An  in- 
strument by  which  the  owner  of  premises  let 
to  defendant  "his  ice  business  and  privileges 
in  ^  *  *  with  the  use  and  benefit  of  his 
icehouses,"  for  a  term  ending  on  a  certain 
date,  gave  defendant  the  exclusive  posses- 
sion of,  and  the  entire  beneficial  interest  .In, 
the  icehouses  and  the  land  under  them,  so 
as  to  constitute  a  lease  of  the  premises,  in- 


stead of  a  mere  contract  for  their  use  as 
licensee  under  the  owner.  Roberts  v.  Lynn 
Ice  Co.,  73  N.  E.  528,  524, 187  Mass.  402. 

A  contract,  whereby  it  was  agreed  that 
plaintiff  should  have  the  exclusive  privilege 
of  the  public  stenographer's  office  in  a  cer- 
tain hotel,  plaintiff  agreeing  to  pay  the  rent 
promptly  each  month  in  advance  for  Vxe 
exclusive  privilege  of  the  public  stenogra- 
pher's office,  and  to  do  private  correspondence 
for  the  hotel  management,  and  to  furnish 
competent  stenographers  for  this  service, 
was  not  a  "lease,"  but  a  mere  agreement  to 
allow  plaintiff  to  carry  on  business  in  tlie 
hotel.  Hess  v.  Roberts,  108  N.  Y.  Supp.  894, 
895, 124  App.  Div.  828. 

An  agreement  whereby  tenants  of  a  store 
building,  leased  for  a  plumbing  business,  al- 
lowed a  third  person  to  occupy  part  of  it  in 
conducting  an  electrical  supply  business,  was 
a  "lease,"  though  called  a  "license"  by  them. 
Denecke  v.  Henry  F.  Miller  &  Son,  119  N.  W. 
380,  384,  142  Iowa,  486, 19  Ann.  Cas.  949. 

An  instrument  by  which  defendant  con- 
tracted to  "let,"  and  plaintiff  to  "take,"  the 
right  to  malntaia,  at  a  race  park,  three 
stands  for  sale  of  candies,  said  right  being 
exclusive  for  said  business  within  said  park, 
also  the  storeroom  under  the  tracks,  and  one 
of  said  stands,  not  to  exceed  a  certain  size, 
to  be  in  the  main  pavilllon,  and  providing 
the  period  of  "letting,"  and  the  amount  and 
times  of  payment  of  the  "rent,"  Instead  of 
being  a  "license,"  is  a  "lease,"  affecting  de- 
fendant in  the  exclusive  use  of  tbe  land,  so 
that  plaintiff,  having  paid  the  rent,  can  re- 
cover no  part  of  it,  though  the  park  is  de- 
stroyed by  fire  before  the  end  of  the  period 
of  letting.  Mehlman  v.  Atlantic  Amusement 
Co.,  119  N.  Y.  Supp.  222,  223,  65  Misc.  Rep. 
25. 

A  contract  to  let  to  plaintiffs  the  exclu- 
sive news,  confectionery,  view,  and  checking 
privileges  on  defendant's  steamers  for  cer- 
tain specified  seasons,  though  denominated  a 
"lease,"  was  not  a  "lease,"  but  a  "license." 
Nash  V.  Thousand  Islands  Steamboat  Co., 
108  N.  T.  Supp.  336,  342, 123  App.  Div.  148. 

An  instrument  granting,  demising,  and 
leasing  certain  land  for  the  purpose  solely  of 
mining  and  operating  for  oil,  gas,  and  other 
minerals,  laying  pipe  lines,  building  tanks, 
and  structures  to  take  care  of  the  products 
is  a  lease  conveying  an  interest  in  the  land, 
and  not  merely  a  license  to  enter  and  operate 
for  oil  or  ga&  Barnsdall  v.  Bradford  Gas 
Co.,  74  Atl.  207,  225  Pa.  338. 

An  Instrument  by  which  the  owner  of 
land  therein  described  grants  to  another  all 
the  gas  and  oil  under  it,  with  the  exclusive 
right  to  enter  thereon  at  all  times  to  drill 
and  operate  for  oil  or  gas,  etc.,  and  provides 
for  the  time  within  which  the  various  wells 
shall  be  completed,  with  a  stipulated  month- 
ly rental  for  each  well  not  finished  on  time. 
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and  that  each  location  shall  consist  of  ten 
acres  more  or  less,  and  tliat  no  well  shall 
occupy  more  than  one  acre,  is  not  a  "lease," 
as  leases  are  usually  understood,  but  a  mere 
grant  of  an  exclusive  right  to  enter  and  ex- 
plore for  oil  and  gas,  and  prosecute  such  busi- 
ness, occupying  no  more  land  than  is  neeiled 
for  that  purpose,  not  more  than  one  acre  to 
a  well.  Stahl  v.  Illinois  OU  Ck).,  90  N.  E. 
632,  633,  45  Ind.  App.  211. 

A  contract  simply  giving  a  right  to  take 
ore  from  a  mine,  no  estate  being  granted, 
confers  a  mere  "license,"  and  licensee  ac- 
quires no  right  to  the  ore  until  separated 
from  the  freehold;  but  an  instrument  devis- 
ing lands  for  mining  purposes,  for  a  desig- 
nated term  of  years,  at  a  fixed  rent,  and  giv- 
ing the  right  to  erect  all  necessary  buildings, 
is  a  "lease,"  not  merely  a  mining  license. 
Bamsdall  v.  Bradford  Gas  Co.,  74  Atl.  207, 
208,  225  Pa.  338,  26  L.  R.  A.  (N.  S.)  614. 

Zmiplled  ooTemaait  for  quiet  BnSojvktnt 

The  wof  ds  "grant,"  "demise,"  or  **lease," 
in  a  lease  for  years.  Creates  a  covenant  In 
law  for  good  title  and  quiet  enjoyment  of  the 
lands  demised  during  the  term.  Headley  v. 
Hoopengamer,  55  S.  B.  744,  747,  60  W.  Va. 
626. 

Am  perpetuity 

See  Perpetuity. 

Am  property 

See  Personal  Property;  Property. 

Am  priTilese 

See  Privilege. 

8a1o  tatd  contract  of  sale  distinsniflliecl 

A  conveyance,  of  standing  timber  for 
sawmill  purposes  is  a  sale  of  land  and  not  a 
"lease"  within  Civ.  Code  1895,  f  3613,  declar- 
ing that  on  a  sale  of  land  there  is  no  implied 
warranty  of  title,  and  hence  a  vendee  of 
standing  timber  cannot  defend  against  a  suit 
on  purchase-money  notes  in  any  plea  predi- 
cated on  the  breach  of  an  implied  covenant 
of  quiet  enjoyment.  McLendon  Bros,  v. 
Finch,  58  S.  E.  690,  692,  2  Ga.  App.  421. 

A  contract  binding  the  party  of  the  first 
part  to  rent  certain  land  to  the  party  of  the 
second  part,  providing  for  the  payment  of 
three  installments  of  rent,  and  agreeing  that 
if  these  are  paid  the  party  of  the  first  part 
will  convey  the  land  to  the  party  of  the  sec- 
ond part,  was  a  "lease"  and  not  a  contract  of 
sale.  Thomas  v.  Johnson,  95  S.  W.  468,  469, 
78  Ark.  574  (citing  Quertermous  v.  Hatfield, 
14  S.  W.  1096,  54  Ark.  16;  Ish  v.  Morgan,  3 
S.  W.  440,  48  Ark.  413 ;  Watson  v.  Pugh,  10 
S.  W.  493,  51  Ark.  218;  Cheney  v.  Llbby,  10 
Sup.  Ct  498,  134  U.  S.  68,  33  L.  Ed.  818; 
Blanchard  v.  Raines,  20  Fla.  467;  Houston 
V.  Smythe,  5  South.  520,  66  Miss.  118). 

A  written  instrument  denominated  a 
"lease,"  acknowledging  the  receipt  of  $50, 
and  providing  for  further  payments  of  $10 


per  month,  with  interest,  until  a  oertain  sum 
was  paid,  after  which  the  leased  personalty 
was  to  become  the  property  of  the  lessee,  was 
a  conditional  sale.  Pringle  v.  Canfleld,  104 
N.  W.  223,  19  S.  D.  506. 

A  contract  provided  that  plaintifF  leased 
from  the  owner  of  certain  land  a  tract  con- 
taining 250  acres  and  agreed  to  pay  $205  for 
the  year  1905,  with  the  privilege  of  rerentins 
the  property  on  the  same  terms  for  seven 
successive  years,  and  that  in  case  of  such  re- 
newals, on  full  payment  of  the  rent,  the  own- 
er on  conipletion  of  the  period  would  convey 
the  property  to  plaintifi?  in  consideration  of 
$1,  and  the  amount,  with  legal  interest,  of 
taxes  paid  pending  the  contract  Held,  that 
such  contract  operated  as  a  'lease,"  and 
the  annual  payments  as  rent,  so  long  as  it 
was  executory,  and  on  completion  of  the  pay- 
ments it  became  a  sale,  at  plaintiff's  option, 
on  his  paying  $1,  taxes,  and  interest  pending 
the  contract.  Heard  v.  Heard  &  Lee,  41 
South.  827,  828,  148  Ala.  673  (dting  Davis  v. 
Robert,  8  South.  114,  89  Ala.  404,  18  Am.  St. 
Rep.  126;   Wilkinson  v.  Roper,  74  Ala.  140). 

The  owner  of  land  on  which  there  were 
dumps  of  slag  and  smelter  products  entered 
into  a  contract  denominated  a  "lease,"  by 
which  he  imrported  to  lease  the  land  for  a 
stated  term,  with  the  right  to  remove  the 
dumps  on  payment  of  a  series  of  notes  matur- 
ing at  intervals  through  a  portion  of  the 
term.  The  contract  provided,  in  effect,  that 
removal  of  the  dumps  should  proceed  only  in 
proportion  as  payments  were  made,  that 
when  all  the  dumps  were  removed  the  lease 
should  terminate,  and  that  on  payment  of  all 
the  notes  on  or  before  maturity  the  lessee 
should  be  entitled  to  a  bill  of  sale  of  the 
dumps,  with  the  right  to  remove  the  same 
within  a  specified  term.  It  further  provided 
that:  "It  is  mutually  agreed  that  all  work 
on  the  said  above-described  slag,  slag  dumps 
and  materials  and  smelter  products  shall  be 
performed  in  a  thoroughly  workmanlike  man- 
ner, and  that  any  failure  of  the  said  party 
of  the  first  part  to  do  or  keep  any  of  the 
agreements  herein,  ♦  ♦  ♦  or  any  failure 
to  pay  immediately  when  due  any  one  or 
more  of  said  100  promissory  notes,  •  ♦  ♦ 
shall  work  a  forfeiture  of  all  rights  of  the 
said  party  of  the  first  part  under  this  agree- 
ment, and  the  said  party  of  the  second  part 
shall  have  the  right  *  *  *  to  declare 
each  and  every  one  and  all  of  the  said  100 
promissory  notes,  or  whatever  number  of  the 
said  notes  may  remain  unpaid,  *  «  •  im- 
mediately, due  and  payable,  and  •  •  • 
to  collect  the  same,  «  «  «  and  In  case  of 
forfeiture  as  aforesaid  all  work  done  and 
money  expended  by  the  said  party  of  the 
first  part  shall  inure  to  the  party  of  the  sec- 
ond part  as  liquidated  damages,  •  •  * 
and  the  said  party  «  *  «  may  thereupon 
*  *  *  enter  upon  said  premises  and  dis- 
possess all  persons  occupying  the  same.'* 
Held,  that  such  transaction  was  not  a  lease, 
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but  a  conditional  sale  of  the  material  in  the 
dnmps,  which  gave  the  owner  alternative 
remedies  for  breach  of  the  contract,  and  that, 
where  he  declared  a  forfeiture  and  took  pos- 
session because  of  default  in  payment  of 
notes,  he  could  not  also  collect  the  notes  ma- 
turing thereafter.  Manson  v.  Dayton,  153 
Fed.  258,  250,  265,  82  0.  O.  A.  588. 

An  agreement  to  sell  a  machine  for  a 
certain  price,  installments  to  be  paid  on  ac- 
ceptance of  the  proposition  and  shipment  of 
the  machine,  with  an  option  of  returning  it 
within  a  certain  time  in  lieu  of  the  last  pay- 
ment, and  giving  no  claim  on  the  part  paid, 
is  a  "lease"  for  experimental  purposes  with 
the  privilege  of  completing  the  purchase,  and 
not  a  sale  within  Civ.  Code,  1 1770,  providing 
that  one  who  nunufactures  an  article  under 
an  order  for  a  particular  purpose  warrants 
it  reasonably  fit  therefor.  KuUman,  Salz  & 
Co.  V.  Sugar  Apjparatus  Mfg.  Co.,  96  lac.  369, 
372, 153  Cal.  725. 

A  contract  recited  that  S.  desired  to 
have  the  '*u8e*'  of  plaintiff's  building  and 
saloon  fixtures,  to  become  "the  owner  of  said 
fixtures  when  fully  paid  for,"  and  provided 
that  S.  could  us^  the  premises  for  a  specified 
term;  that  he  should  make  spedfled  month- 
ly payments  to  plaintiff,  until  the  total  pay- 
mrats,  after  deducting  monthly  ground  rent, 
should  equal  the  cost  of  the  hullding,  fix- 
tares,  etc.,  and  8  per  cent  per  annum  interest 
thereon,  when  S.  should  be  deemed  the  owner 
of  the  fixtures,  thereafter  paying  plaintiff 
$65  per  month  until  the  expiration  of  his 
ground  lease,  and  that  S.'s  failure  to  make 
the  monthly  payments  should  evidence  a  re- 
linquishment of  his  rights  under  the  contract. 
Held,  that  the  contract  evidenced  a  condi- 
tional sale  of  the  fixtures,  etc.,  and  not  a 
'*lea8e^'  thereof;  S. -becoming  the  owner  there- 
of on  reimbursing  plaintiff  his  original  in- 
vestment, with  interest,  etc.  Coors  v.  Rea- 
gan, 96  Pac.  966,  967,  44  Colo.  126. 

A  contract,  after  reciting  that  the  ven- 
dors had  "rented"  certain  furniture,  provided 
that  the  title  should  remain  in  the  vendors 
nntll  the  purchase  money  was  paid  in  spec- 
ified installments,  and  on  default  in  any 
payment  the  vendors  reserved  the  right  to 
take  possession  without  legal  process.  There 
was  further  provision  that  all  payments 
should  be  placed  to  the  credit  of  the  vendee 
as  payments  on  the  "lease,''  or  any  other 
goods  for  which  he  might  owe  the  vendors 
on  open  account  on  any  other  "lease,"  and 
that  the  vendee  was  to  have  no  title  to  the 
"lease"  until  his  account  should  be  settled  in 
foil.  Held,  that  the  contract  was  one  of 
conditional  sale,  entitling  the  vendors  to  the 
protection  afforded  by  Code  1907,  S  7342,  mak- 
ing it  a  crime  to  remove  or  sell  personal 
property  to  hinder  or  defraud  any  person 
who  has  a  valid  claim  thereto,  with  knowl- 
edge of  the  existence  of  such  claim.  Steele 
▼.  State,  48  South.  673,  674,  159  Ala.  9. 


A  contract,  though  iti  the  form  of  a  lease 
and  called  a  "lease,"  by  which  the  vendor 
reserves  tltie  until  final  payment  should  he 
made,  and  the  right  of  rescission  in  case  the 
purchaser  should  fail  to  pay  any  installments 
of  the  so-called  rent,  is  a  conditional  sale. 
Unitype  Co.  v.  Long,  143  Fed.  315,  317,  74 
O.  C.  A.  453. 

A  '*lease"  of  property  under  an  agree- 
ment that,  on  payment  of  a  specified  sum  in 
installments,  title  shall  pass  to  the  lessee, 
amounts  to  a  conditional  sale,  valid  as  to 
third  parties  as  well  as  the  parties  to  the 
transaction.  Kidder  v.  Wittler-Corbln  Ma- 
chinery Co.,  80  Pac.  301,  302,  38  Wash.  179. 

Sharimg  e«»atraet 

An  owner  of  a  farm  and  milk  route  let 
it  to  one  on  condition  that  he  furnish  horses, 
etc.,  and  divide  the  proceeds  as  follows: 
Eggs,  daily;  crops,  when  sold;  milk,  month- 
ly. Held,  that  the  contract  did  not  create 
the  relation  of  landlord  and  tenant  and  is 
not  a  "lease,"  and  hence  did  not  create  the 
relation  necessary  to  allow  the  application 
of  the  law  relating  to  the  right  of  distress 
for  rent  Olden  v.  Mather,  67  Atl.  435,  73 
N.  J.  Eq.  217  (citing  Gray  v.  Reynolds,  50 
Ati.  670,  67  N.  J.  Law,  168). 

LEASE  AT  WZLZi 

A  lease  of  real  property  for  more  than 
three  years,  signed  by  an  agent  whose  au- 
thority Is  not  in  writing,  has  against  the 
principal  no  other  force  or  effect,  either  in 
law  or  in  equity,  than  a  'lease  at  will,"  be- 
cause of  the  first  section  of  the  statute  of 
frauds.  Clement  v.  Young-McShea  Amuse- 
ment O).,  67  Ati.  82,  84,  70  N.  J.  Eq.  677,  118 
Am.  St  Rep.  747  (citing  Gen.  St  p.  1602). 

IiEABE  FOR  TEARS 

A  lease  for  any  definite  period  is  a 
'lease  for  years,"  and  a  lease  for  one  year 
and  a  lease  for  99  years  create  an  estate  of 
equal  dignity.  Moss  Point  Lumber  Co.  v. 
Board  of  Sup'rs  of  Harrison  Ounty,  42 
South.  290,  298,  89  Miss.  448. 

"A  lease  for  years'  is  a  contract  between 
lessor  and  lessee  for  the  possession  and 
profits  of  lands  and  tenements  on  the  one 
hand  and  a  recompense  by  rent  or  other  con- 
sideration on  the  other."  City  of  New  York 
V.  Interborough  Rapid  Transit  Co.,  104  N.  Y. 
Supp.  157, 160,  53  Misc.  Rep.  126  (quoting  and 
adopting  definition  in  McAdam,  LandL  &  T. 
127). 

LEASE  FROM  TEAR  TO  TEAR 

A  lease  for  one  year  to  continue  there- 
after from  year  to  year  so  long  as  mutually 
agreeable  to  the  parties  is  a  'lease  from  year 
to  year"  after  the  first  year,  and  entitles  the 
tenant  to  possession  for  at  least  two  years 
and  to  sixty  days*  notice  before  the  end  of  a 
year  to  terminate  the  lease.  McQulnn  v. 
*  Logue,  128  S.  W.  516>  517,  143  Mo.  App.  232. 
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ZJBABE  OF  GONVIGTB 

'*The  attempt  is  made  to  construe  tbe  ex- 
presfiioxi  'leasing  or  hiring  of  conTicts/  as 
used  in  the  Constitution,  as  being  synony- 
mous with  'leasing  of  farms  to  be  worked  by 
the  convicts.'  How  futile  such  an  effort  is 
will  be  apparent  when  we  recall  that  at  the 
adoption  of  the  Constitution  there  was  no 
system  of  leasing  farms,  and  hence  it  was 
Impossible  that  the  constitutional  convention 
could  have  dealt  with  a  situation  which  had 
never  arisen.**  Henry  v.  State,  39  South.  856, 
876,  87  Miss.  L 

UBASEHOLD 

A  "leasehold"  is  defined  to  be  "an  es- 
tate In  realty  held  under  a  lease."  Hayes  v. 
aty  of  Atlanta,  57  S.  E.  1087,  1089,  1  Ga. 
App.  25  (quoting  and  adopting  definition  in 
Black,  Law  Diet). 

"A  'leasehold  interest'  is  not  real  estate, 
but  merely  a  chattel  real,  which  is  personal 
property."  Townsend  v.  Boyd,  66  Atl.  1099, 
1101,  217  Pa.  386,  12  L.  R.  A.  (N.  S.)  1148. 

A  "leasehold"  is  an  intangible  chattel 
real;  it  is  an  entity  per  se,  distinguished 
from  the  fee  ownership  out  of  which  it  is- 
sues. "Whether  the  distinction  seems  re- 
fined or  not,  it  is  real  in  legal  thought,  for  a 
leasehold  is  not  the  wheat  or  com  produced 
under  the  right  conferred  by  the  lease.  The 
lease  Is  a  thing  apart  from  the  commodities 
produced  under  the  right  conferred  by  it"  A 
sealed  writing  demising  and  leasing  for  coal 
mining  and  coke  manufacturing  purposes  for 
thirty  years  a  tract  of  land,  and  granting 
unto  the  lessee  the  sole  right  of  mining,  ship- 
ping, and  selling  coal  from  the  leased  prem- 
ises, with  an  extension  to  remove  coal  which 
can  be  profitably  mined,  providing  for  a  rent 
or  royalty  to  the  lessor  of  ten  cents  a  ton 
for  all  coal  mined,  containing  a  forfeiture 
clause  for  breach  of  covenant,  created  a 
leasehold  or  chattel  real,  taxable  to  the  les- 
see under  Acts  1905,  p.  285,  a  35.  Harvey 
Coal,  etc.,  Co.  v.  DUlon,  53  S.  E.  928,  936,  59 
W.  Va.  605. 

A  "leasehold"  is  the  right  to  use  proper- 
ty upon  which  a  lease  is  held  for  the  purpos- 
es of  the  lease.  It  is  intangible  property, 
which  the  law  recognizes  as  having  value, 
but  which  is  incorporeal  in  its  nature.  It  is 
not  the  property  upon  which  the  lease  is  held 
nor  the  property  used  in  its  exercise.  In 
determining  the  taxable  value  of  the  lease- 
hold, the  pecuniary  value  of  the  property 
used  in  connection  therewith  or  the  use  of 
which  constitutes  the  leasehold  estate  may 
not  be  taken  into  consideration.  The  land 
which  constitutes  the  subject  of  the  lease- 
bold  is  taxed,  not  as  a  leasehold,  nor  in  the 
name  of  the  lessee,  but  as  land,  in  the 
name  of  the  owner,  and  is  not  to  be  taxed 
over  again  in  the  name  of  the  lessee,  on  the 
theory  that  it  constitutes  part  of  the  lease- 
hold.   Nor  are  the  improvements  on  the  land, 


whether  they  belong  to  the  landowner  or  the 
lessee,  to  be  taxed  under  the  designation  of 
"leasehold."  If  they  belong  to  the  owner  of 
the  land,  they  are  charged  to  him,  either  as 
land  or  as  personal  property.  Their  value 
is  not  to  be  included  in^  or  taken  to  make  up, 
the  value  of  the  intangible  thing,  the  lease- 
hold. State  ▼.  Bare,  56  S.  E.  390,  303,  eo 
W.  Va.  483. 

Under  Bums*  Ann.  St  1908,  §§  8395, 
8396,  giving  a  mechanic's  lien  on  buildings 
and  land  to  the  extent  of  the  title  of  the 
owner  for  whose  immediate  benefit  the  labor 
was  done,  or  materials  furnished,  and  wbere 
the  owner  has  only  a  leasehold,  the  lien  is 
not  impaired  by  a  forfeiture  of  the  lease  for 
rent,  one  furnishing  materials  under  a  €X>n- 
tract  with  a  purchaser  in  possession  does 
not  obtain  a  lien  on  the  building  as  against 
the  vendor  after  a  surrender  of  the  posses- 
sion and  rights  of  the  purchaser;  the 
term  "leasehold"  not  including  such  pur^as- 
er.  Toner  v.  Whybrew,  98  N.  SL  450,  453,  50 
Ind.  App.  887. 

Am  chattel  real 
See  Chattel  ReaL 

Am  freehold 

See  Freehold. 

As  goods  and  chattels 

See  Goods. 

As  homestead 

See  Homestead. 
As  Interest  In  land 

See  Interest  (In  Property). 

As  property 

See  Personal  Property;  Pxopertjs  Beal 
Property. 

LEAST 

See  At  Least 

LEAVE— LEAVING 

See  Die  Leaving  Children;  Die  Leaving 
No  Children;  Die  Leaving  No  Issue; 
Loss  Through  His  Leaving;  Should 
They  Leave  Issue. 

Ooing  away  from  a  horse,  beyond  sight, 
hearing,  and  reasonably  immediate  reach,  is 
"leaving"  it,  within  a  dty  ordinance  declar- 
ing leaving  any  horse  unhitched  within  a 
street  a  nuisance.  Monroe  v.  Hartford  St. 
By.  Co.,  56  Ati.  498,  500,  76  Conn.  20L 

The  word  'leaving,"  as  used  in  an  ordi- 
nance forbidding  the  leaving  of  a  horse,  etc., 
unattended  in  the  street,  means  to  desert,  to 
abandon,  to  forsake;  hence  to  give  up,  to 
relinquish.  Southern  Hardware  &  Supply 
Co.  V.  Standard  Equipment  Co.,  48  South. 
357,  358,  158  Ala.  596. 

The  word  "leave,"  in  a  letter  written  by 
testator  to  plaintiff,  reciting  "Delos,  if  there 
is  not  any  change  in  my  family,  I  shall  leave 


LEAVE— LEAVING 


61 


LEFT  WITH 


ooe-half  of  what  I  have  for  you,  but  have 
willed  you  |1,000 — ^now  I  want  to  say  to  you 
—you  get  me  up  a  cane  that  will  be  good 
enough  for  you  when  I  get  through  with, 
and  I  will  'leave'  the  cane  and  $1,000  with 
it  when  I  get  through,"  means  prima  facie 
will.  The  testator  accepted  the  cane  fur- 
nished by  plaintiff,  and  used  it  for  many 
years,  but  did  not  leave  $1,000  to  plaintiff, 
but  substantially  all  of  his  property  to  an 
adopted  daughter,  who  was  amply  provided 
for  without  the  $1,000.  PlaintifT  was  entitled 
to  specific  performace  of  the  contract  cre- 
ated by  the  letter.  Bush  v.  Whitaker,  91  N. 
Y.  Sapp.  616,  618,  45  Misc.  Rep.  74. 

Defendant's  dray  driver  finished  loading 
bis  dray  from  a  car,  drove  away  from  the  j 
car  from  four  to  six  feet  and  stopped  the 
team,  and  was  tying  the  load  on  the  dray 
without  having  hold  of  the  lines,  when  an- 
other team  fiightened  his  horses  and  they 
backed  against  the  car,  crushing  plaintiff. 
Held,  that  the  driver  was  not  negligent  as 
haying  left  his  team,  within  an  ordinance 
making  it  unlawful  to  leave  an  animal  at- 
tached to  a  dray  upon  a  public  street  with- 
out locking  the  wheels  of  the  vehicle;  to 
"leaTe,*'  within  the  ordinance,  meaning  to 
depart  or  abandon  for  the  time,  to  go  away 
from  the  immediate  charge  and  supervision 
of  the  animals.  WhUe  the  driver  of  M.*8 
team  had  gotten  down  to  fasten  his  load, 
B.'8  team  was  negligently  driven  so  as  to 
frighten  M.'8  team,  which  backed  up  and 
crushed  plaintiff's  intestate.  Held,  that  the 
t&ct  that  the  accident  would  not  have  hap- 
pened if  the  wheels  of  M.*s  dray  had  been 
locked  was  no  excuse  for  the  negligent  driv- 
ing of  B.'s  team,  where  the  act  of  M.'s  driv- 
er in  getting  down  did  not  amount  to  a  leav- 
ing of  his  team  within  an  ordinance  requir- 
ing wheels  to  be  locked  in  such  cases,  the 
condition  and  equipment  of  M.*s  dray  being 
immaterial  on  the  question  of  B.'s  liability, 
unless  M.*s  driver  violated  the  ordinance  and 
by  the  fact  of  so  doing  was  negligent.  Sul- 
livan V.  Morton  Draylng  &  Warehouse  Co., 
108  Pac.  895,  896,  13  Cal.  App.  35. 

Laws  N.  C.  1899,  p.  175,  c  54,  §  62,  author- 
izes service  on  certain  insurance  companies 
by  **leaTing"  the  summons  in  the  office  of 
the  commissioner  of  Insurance.  Held  that, 
vhere  a  return  recited  that  service  was  made 
by  reading  the  summons  to  the  commission- 
er of  insurance  and  '^delivering"  a  copy  there- 
of to  him,  it  would  be  presumed  that  a  copy 
of  the  summons  was  left  with  the  commis- 
sioner; the  court  in  which  the  action  was 
brought  being  one  of  general  Jurisdiction. 
Johnston  v.  Mutual  Reserve  Life  Ins.  Co., 
93  N.  Y.  Supp.  1052,  1059,  104  App.  Dlv.  560. 

lEAVENED 

Bdlble  wafers,  raised  In  the  making  by 
^^  use  of  baking  powder  or  bicarbonate  of 
soda,  are  "leavened,"  although  such  agents 


do  not  produce  fermentation.    F.  H.  Leggett 
&  Co.  V.  United  States,  131  Fed.  817,  818. 

LEAVES 

See  Ornamental  Ijeaves. 

Artificial  leaves,  see  Artificial  Flowers^ 

As  to  palm  leaves  which  have  been  sub- 
jected to  processes  that  restore  their  natural 
appearance  and  prevent  decay,  and  some  of 
which  have  been  arranged  in  wreaths  on 
wire  frames,  held  that,  as  there  had  been  no 
advance  in  manufacture  that  destroyed  the 
original  articles  or  made  them  useful  for  oth- 
er purposes,  or  altered  their  trade  designa- 
tion, they  still  remained  dutiable  as  "leaves/* 
under  Tariff  Act  July  24,  1897,  c.  11,  f  1» 
Schedule  N,  par.  425,  30  Stot.  191,  rather 
than  as  "manufactures"  of  palm  leaf,  pro- 
vided for  in  paragraph  450,  30  Stat  193. 
Kreshower  v.  United  States,  152  Fed.  485, 
486. 

LEDGER 

See  Stock  Ledger. 

As  book  of  original  entries,  see  Book  of 
Original  Entries. 

A  ledger  is  a  book  of  accounts  in  which 
are  collected  and  arranged,  each  under  Its 
appropriate  head,  the  various  transactions 
scattered  throughout  the  journal  or  daybook. 
First  Nat  Bldg.  Co.  v.  Vandenbeig,  119  Pac. 
224,  227,  29  OkL  583. 

LEFT 

See  Whatsoever  ia  Left 

"Left,"  In  a  devise  of  all  the  testatrix's 
estate  to  two  grandchildren  equally  to  be 
their  estate,  not  subject  to  the  debts  or  con- 
trol of  their  husbands,  and  providing  that 
on  the  death  of  either  of  them  without  de- 
scendants the  survivor  should  have  the  share 
of  the  one  so  dying,  and  on  the  death  of  the 
survivor  without  descendants  what  was  left 
should  go  to  the  others,  shows  that  testatrix 
did  not  intend  to  devise  to  others  the  entire 
fund,  but  only  so  much  of  it  as  should  vest 
at  the  death  of  the  surviving  issue.  Irvine 
V.  Putnam  (Ky.)  89  S.  W.  520,  521. 

I.EFT  BEOUREB  OK  MT  BEAI.  ESTATE 

In  a  will  giving  testator*s  wife  the  in- 
terest on  a  sum  of  money  so  long  as  she 
lives  and  r^nalns  unmarried,  to  be  "left  se- 
cured on  my  real  estate,"  the  phrase  quot- 
ed did  not  require  the  legacy  to  the  wife  to 
be  secured  by  a  mortgage  on  testator's  real 
estate,  but  created  a  charge  on  such  real 
estate  without  the  aid  of  a  mortgage.  Plum 
V.  Smith,  62  AtL  763,  764,  70  N.  J.  Eq.  602. 

I«EFT  WITH 

A  person  being  in  charge  of  an  office 
must  be  understood  to  have  been  In  charge 
of  the  whole  of  it,  and  a  paper  placed  before 
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his  eyes  in  a  conspicuous  place  on  the  office 
desk  therein  is,  in  contemplation  of  Ck>de  Civ. 
Proc.  I  1011,  "left  with  a  person  having 
diarge"  of  the  office.  People  v.  Perrig  Irr. 
Dlst,  76  Pac.  881,  142  CaL  601. 

LEG 

See  Breaking  of  a  Leg. 

A  policy  insuring  against  an  accidental 
breaking  of  a  "leg  or  arm"  covers  fractures 
of  bones  of  the  limbs  whether  in  the  hands 
or  feet  or  in  the  upper  or  central  divisions  of 
the  limbs,  including  a  fracture  of  the  heel 
bone  (OS  calcis).  Rogers  v.  Modern  Brother- 
hood of  America,  111  S.  W.  618,  131  Mo. 
App.  353. 

LEGACY 

See  Beneficial  Legacy;  Contingent  Leg- 
acy; Cumulative  Legacy;  Demonstra- 
tive Legacy ;  Entitled  to  I^egacy;  Gen- 
eral Legacy;  Modal  Legacy;  Specific 
Legacy;   Vested  Legacy. 

Legacies  are  parcels  of  the  distributable 
estate.  Their  amount  may  be  expressed  in 
precise  figures,  or  they  may  be  determinable 
upon  an  established  basis  of  computation. 
Blakeslee  v.  Pardee.  56  Atl.  508,  506.  76  Conn. 
268. 

Testamentary  trustees  are  entitled  to 
pay  the  income  from  trust  funds  to  the 
guardian  of  an  infant  beneficiary  pending 
proceedings  for  settlement  of  their  accounts 
without  requiring  a  bond;  such  income  be- 
ing neither  a  "legacy"  nor  "distributive 
share,"  within  Code  Civ.  Proc.  {  2746.  In  re 
Williams,  123  N.  Y.  Supp.  383,  884,  66  Misc. 
Rep.  417. 

Testator  gave  his  sister  a  specified 
amount  and  also  one-half  of  his  residuary 
estate.  By  a  codicil  he  gave  to  two  nieces 
and  a  nephew  "the  legacy  which  I  have  left 
to  my  sister,"  share  and  share  alike.  Held, 
that  the  word  "legacy"  will  be  construed  to 
include,  not  only  the  money  legacy  in  the 
will,  but  the  gift  of  half  of  the  residuary 
estate.  In  re  Norris*  Estate,  66  Atl.  1000, 
1001,  217  Pa.  560. 

"No  particular  words  are  essential  to 
create  a  iegacy'  or  devise;  the  essential 
thing  is  that  the  intention  of  the  testator 
to  thereby  make  the  gift  from  property  of 
the  estate  is  shown."  A  clause  of  a  will 
providing  that  "the  residue  of  my  real  es- 
tate, after  my  son  H.  has  been  paid  what  he 
has  paid  for  me  at  various  times,  I  will  and 
bequeath,"  etc.,  creates  a  "legacy"  to  H. 
of  the  amounts  paid  by  him  for  the  tes- 
tator. In  re  Barclay's  Estate,  93  Pac  1012, 
1014,  152  Cal.  753. 

The  right  given  to  a  beneficiary  by  a 
will  to  receive  a  stated  share  of  the  net 
income  from  the  entire  residuary  estate  of 
^he  testator,  left  in  trust  until  the  time  fixed 


for  its  distribution,  is  not  a  "legacy^  or 
"distributive  share,"  within  the  meaning  of 
such  terms  as  used  in  War  Revenue  Act 
June  13,  1898,  c.  448,  |  29,  30  Stat  464; 
and,  under  Act  June  27,  1902,  c.  1160,  |  8, 
32  Stat.  406,  which  provides  that  no  tax 
shall  be  assessed  under  said  section  29  In 
respect  of  any  contingent  beneficial  Interest 
which  shall  not  become  absolutely  vested  in 
possession  or  enjoyment  prior  to  July  1,  1902, 
the  only  interest  of  the  legatee  in  such  In- 
come which  was  subject  to  taxation  was  the 
amount  thereof  actually  received  bar  him 
prior  to  said  July  1,  1902,  provided  such 
amount  was  $10,000  or  more.  Lynch  v. 
Union  Trust  Co.  of  San  Francisco,  164  Fed. 
161,  163,  90  C.  C.  A.  147. 

Shares  of  stock  In  a  New  Jersey  cor- 
poration belonging  to  a  testatrix,  resident  of 
Rhode  Island,  and  passing  under  a  bequest 
in  her  will,  are  subject  to  the  inheritance 
tax  imposed  by  P.  L.  1906,  p.  432,  c.  228, 
entitled  "An  act  to  amend  an  act  entitled 
'An  act  to  tax  intestates'  estates,  legacies,* " 
etc.,  which  by  section  1,  subd.  2,  imposes  a 
tax  when  the  transfer  is  by  wUl  of  property 
within  the  state,  and  decedent  was  a  non- 
resident of  the  state  at  death;  the  stock  be- 
ing embraced  by  the  term  "legacies"  as  used 
in  the  title.  Dixon  v.  Russell,  73  Atl.  61, 
52,  78  N.  J.  Law,  296. 

Gift  eausa  mortis  distincvlabed 

See  Gift  Causa  Mortis. 

Paymemt  of  debt 

A  legacy  impUes  a  bounty,  and  not  a 
payment.  In  re  Dailey's  Estate,  89  N.  T. 
Supp.  538,  542,  43  Misc.  Rep.  552. 

The  word  "legacy,"  as  used  in  the  War 
Revenue  Act  June  13,  1898,  imposing  a  tax 
on  "legacies"  in  the  hands  of  administrators* 
executors,  or  trustees,  is  a  definite  gift  by 
will  of  personal  property  either  general  and 
pecuniary,  or  specific.  It  is  of  specific  article 
of  personal  property  or  of  ascertained  and 
definite  pecuniary  amount  which  may  be 
readily  valued  by  the  executor  or  trustee 
having  It  in  charge.  Disston  v.  McClain, 
147  Fed.  114,  117,  77  0.  0.  A.  840. 

Personalty  or  roAlty 

A  "legacy"  is  a  gift  by  will  of  personal 
property.  Harding's  Adm'r  y.  Harding,  116 
S.  W.  305,  307,  132  Ky.  133. 

A  *1egacy"  is  defined  as  "a  bequest  or 
gift  of  personal  property  by  last  will  and 
testament"  Desloge  v.  Tucker,  94  S.  W. 
283,  286,  196  Mo.  587  (quoting  Black,  Law 
Diet). 

The  terms  **legacy"  and  "legatee"  have 
different  meanings  in  the  French  Code  and 
Civil  Law,  from  what  they  usually  have 
under  the  English  system;  but  even  in  the 
United  States  they  may  be  used  to  refer  to 
a  devise  of  real  property.    Lindsay  ▼•  Wll- 
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son,  63  AU.  566,  570,  103  Md.  252,  2  L.  B. 
A.  (N.  S.)  408. 

A  ''legacy"  la  a  disposition  of  personal 
property  by  will.  Under  a  will  creating  a 
trust,  tbe  beneficiary  was  empowered  to  dis- 
pose of  the  property  by  will  and  give  tbe 
same  to  rarlouB  charitable  institutions  and 
directed  her  executors  after  the  payment 
of  numerous  bequests,  to  pay  out  of  the 
residue  any  inheritance  taxes  due  on  any  of 
the  legacies  whether  to  the  state  or  federal 
authorities.  Held,  that  the  various  disposi- 
tions of  the  trust  estate  constituted  "leg- 
acies'* and  are  entitled  to  have  the  transfer 
taxes  paid  out  of  the  residuary  estate.  Is- 
ham  V.  New  York  Ass'n  for  Improving  the 
Condition  of  the  Poor,  69  N.  E.  367,  369, 
177  N.  Y.  218. 

Strictly  speaking,  the  term  'legadeB**  re- 
fers to  personal  property,  but  It  may  be, 
and  often  is,  used  in  a  more  extended  sense 
by  persons  unacquainted  with  the  precise 
meaning  of  legal  terms,  and,  when  so  used, 
may  embrace  real  estate.  Russell  v.  Blden, 
15  He.  103,  196. 

Although  the  words  "devise**  and  **dev- 
Isee"  properly  and  technically  apply  only  to 
real  estate,  and  the  words  **legacy,"  "leg- 
atee," "bequest,"  and  "bequeath"  only  to 
personal  property,  they  have  been  made  in- 
terchangeable by  Ky.  St  1903,  {  467,  which 
provides  that  "the  words  'legatee*  and  *dev- 
Isee'  shall  each  be  held  to  convey  the  same 
idea;  and  the  words  'bequeath'  and  'devise* 
to  mean  the  same  thing;  and  the  words 
'bequest'  and  'legacy'  shall  each  be  held  to 
mean  the  same  thing  and  to  embrace  and 
include  either  real  or  personal  property  ..or 
both."  Roberts  v.  Chenoweth,  112  S.  W.  625, 
827. 

» 

In  common  acceptation,  "bequest"  and 
"legacy"  are  synonymous  terms,  but  "be- 
queath" is  the  term  generally  by  which  a 
gift  of  personalty  is  made  in  a  will,  and  a 
legacy  is  the  money  or  personal  property 
bequeathed.  The  words  "devise,"  ••bequest," 
and  "legacy"  are  not  infrequently  used  In 
wills  in  a  sense  different  from  their  strict 
legal  meaning.  It  is  stated,  in  a  recent 
work  on  wills,  that:  "Of  the  verbs  used  to 
denote  the  act  of  making  a  will,  'devise* 
is  properly  used  of  realty,  and  'bequeath' 
of  personalty.  Of  the  nouns  used  to  name 
the  various  forms  of  gift,  'devise'  is  used 
of  a  gift  of  realty.  'Legacy'  is  used  of  a 
sift  of  personalty  in  general.  None  of  these 
words  have  so  fixed  a  legal  meaning,  how- 
ever, that  a  gift  will  fail  because  testator 
does  not  use  the  words  descriptive  of  the  gift 
or  the  act  of  giving  with  technical  accuracy. 
A  devise  is  often  miscalled  a  'bequest,'  or 
'^uest*  la  often  used  to  include  both 
fealty  and  personalty,  or  is  used  of  a  gift  of 
money  alone.  So  the  verb  'devise'  is  often 
*^fied  to  refer  to  personalty  alone."    In  re 


Oampbell's   Estate,    75    Pac.    861,    863,    27 
Utah,  861  (citing  Page,  Wills,  %  2). 

"Legacy  and  devlBe"  and  "legatee  and 
devisee"  are  often  used  as  interchangeable 
phrases  in  wills  and  everyday  conversation, 
and  therefore  courts  would  not  feel  fettered 
to  any  nice  construction  where  the  subject- 
matter  or  context  shows  the  words  were 
used  interchangeably  and  as  of  the  same 
import  But  such  popular  and  loose  con- 
struction is  hardly  permissible  in  view  of 
the  statutory  rule  of  hermeneutics.  Desloge 
V.  Tucker,  94  S.  W.  283,  286,  196  Mo.  687. 

While  tbe  word  "devise"  Is  the  appro- 
priate term  to  pass  title  to  real  estate,  and 
"beqneath"  the  term  applicable  to  gifts  of 
personal  property,  a  strict  adherence  to 
technical  words  is  not  necessary  to  give 
effect  to  a  testator's  intent,  and  the  fact 
that  the  word  "devise"  is  not  used  does  not 
prevent  the  title  to  real  estate  passing  by 
the  use  of  the  word  "bequeath."  Mills  v. 
Tompkins,  97  N.  T.  Supp.  9,  10,  HO  App. 
Div.  212. 

XJBOAOY  TAX 

See  Inheritance  Tax. 

A  tax  on  an  interest  in  personal  prop- 
erty passing  by  will  is  a  "legacy  tax."  In 
re  Macky's  Estate,  102  Pac.  1076,  1078,  46 
Colo.  79,  23  L.  B.  A.  (N.  S.)  1207. 

The  inheritance  tax  is  variously  termed 
"succession  tax,**  "legacy  tax,"  and  "probate 
duties";  but,  whatever  it  may  be  termed,  it 
is  not  a  tax  upon  property,  but  upon  the 
right  of  succession  thereto.  State  ex  rel. 
Foot  V.  Bazllle,  106  N.  W.  93,  96,  97  Minn. 
11,  6  L.  R.  A.  (N.  S.)  732,  7  Ann.  Cas.  1056. 

A  tax  may  be  laid  upon  property  im- 
mediately after  it  has  devolved  upon  any 
person  by  will  or  inheritance  so  as  to  be  not 
easily  distinguishable  from  a  form  of  taxa- 
tion sometimes  called  "legacy  tax."  Appeal 
of  Hopkins,  60  Aa  657,  659,  77  Conn.  644. 

The  tax  variously  called  an  "inheritance 
tax,"  a  "legacy  tax,"  a  "transfer  tax,"  and  a 
"succession  tax,"  is  a  "burden  imposed  by 
government  on  all  gifts,  legacies,  and  succes- 
sions, whether  of  real  or  personal  property  or 
both,  or  any  interest  therein,  passing  to  cer- 
tain persons  (other  than  those  specially  ex- 
cepted), by  will,  by  intestate  law,  or  by  deed 
or  assignment  made  inter  vivos,  intended  to 
take  effect  at  or  after  the  death  of  the  gran- 
tor." In  re  Morris'  Estate,  50  S.  B.  682,  138 
N.  G.  259  (quoting  and  adopting  definition  in 
Dos  Passes  [2d  Ed.]  |  2). 

The  words  "an  act  to  tax  •  •  ♦  lega- 
cies," In  the  titie  of  Act  May  15,  1906  (P.  L. 
p.  432)  do  not  express  that  the  object  of  the 
act,  so  far  as  it  relates  to  legacies,  is  the 
imposition  of  a  tax  upon  the  transfer  of  prop- 
erty which  is  the  subject  of  a  bequest,  and 
as  Const,  art.  4,  S  7,  par.  4,  requires  that  the 
object  of  every  law  shall  be  expressed  in  the 
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title  tbereof,  the  statute  is  unconstitutional 
so  far  as  it  seeks  to  tax  the  transfer  of  prop- 
elrty  which  is  the  subject  of  a  bequest  Dix- 
on ▼.  Russell,  76  AU.  982,  983,  79  N.  J.  Law, 
480. 

LEGAL 

See,  also,  Lawful. 

The  term  "legal"  means  that  which  Is  ac- 
cording to  law.  Vaughn  v.  National  Council, 
Junior  Order  United  American  Mechanics, 
117  S.  W.  115,  116,  186  Mo.  App.  862. 

''Legal"  Is  defined  as  according  to  the 
principle  of  law;  according  to  the  method 
required  by  statute;  by  means  of  judicial 
proceedings.  In  re  Folwell's  Estate,  62  Atl. 
414,  415,  68  N.  J.  Bq.  728,  2  L.  R.  A.  (N.  8.) 
1193. 

IiAwfiil,  adeqnatey  and  reasonable,  syn- 
onymons 

•'•Legal,*  'lawful,'  'adequate,*  and  'rea- 
sonable,* when  used  as  adjectives  qualify- 
ing 'provocation,'  are  synonymous,  and,  as 
a  general  rule,  with  few  exceptions,  it  takes 
an  assault  or  personal  violence  to  constitute 
this  provocation.**  State  v.  McKenzie,  76 
S.  W.  1016,  1019,  177  Mo.  699  (quoting  with 
approval  from  State  v.  Bulling,  15  S.  W.  367, 
16  S.  W.  830,  105  Mo.  204) ;  State  v.  Heath, 
121  S.  W.  149,  154,  221  Mo.  665  (quoting  and 
adopting  definition  in  State  v.  Bulling,  15  S. 
W.  367,  16  S.  W.  830,  105  Mo.  204). 

LEGAL  ADVICE  AKB  SEBVIOE8 

The  services  of  an  attorney  for  an  ad- 
ministratrix, consisting  of  giving  her  advice, 
drawing  leases  and  other  legal  instruments, 
ejecting  nonpaying  tenants,  collecting  doubt- 
ful demands  due  the  estate,  discovering  as- 
sets, and  in  investigating  and  adjusting  dis- 
puted claims,  are  such  as  the  estate  is  liable 
for,  under  Rev.  St.  1809,  S  223,  providing  for 
allowances  for  "legal  advice  and  services.** 
Hill  V.  Evans,  91  S.  W.  1022,  1024,  114  Mo. 
App.  715. 

LEGAL  AND  SUFFICIENT  FENCE 

The  phrase  **legal  and  sufficient  fence,** 
as  used  in  Rev.  St  1883,  c  51,  §i  36,  37,  re- 
quiring a  railroad  company  to  erect  and 
maintain  along  the  line  of  its  road  a  legal 
and  sufficient  fence,  means  a  fence  sufficient 
to  restrain  and  exclude  any  of  the  ordinary 
domestic  animals  from  straying  on  that  part 
of  its  track  wliich  passes  through  and  is 
contiguous  to  the  inclosure  where  such  ani- 
mals are  pastured  or  kept;  and  a  fence  abut- 
ting a  railroad,  four  feet  in  height  and  other- 
wise complying  with  the  statute,  and  that  will 
restrain  horses,  cows,  and  oxen,  but  will  not 
restrain  sheep,  is  not  a  legal  and  sufficient 
fence.  Cotton  v.  Wlscasset,  W.  &  F.  B,  Co., 
57  Atl.  785,  786,  98  Me.  511. 

LEGAL  AVOIDANCE 

See  Matter  of  Legal  Avoidance. 


LEGAL  CAPACrrr 

See,  also,  Legal  Disability, 

The  "capacity  to  sue"  is  the  right  to 
come  into  court,  and  differs  from  a  '*caufi« 
of  action,*'  which  is  the  right  to  relief  in 
court  Howell  v.  lola  Portland  Cement  Co., 
121  Pac.  346,  347,  86  Kan.  460. 
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Incapacity  to  sue  exists  where  there 
Is  some  legal  disability,  such  as  Infancy,  or 
lunacy,  or  a  want  of  title  In  the  plaintiff  to 
the  character  In  which  he  sues."  That  plain- 
tiff was  appointed  administrator  as  alleged, 
accepted  the  office,  and  qualified  therefor, 
and  letters  of  administration  de  bonis  non 
are  Issued  to  him,  and  the  validity  of  his  ap- 
pointment was  not  questioned,  gives  him  "ca- 
pacity to  sue,**  though  he  may  not  be  the 
real  party  in  interest,  and  though  the  admit- 
ted facts  may  not  authorize  a  recovery  by 
him.  Homans  v.  New  York  Life  Ins.  Co.,  106 
N.  Y,  Supp.  029,  030,  55  Misc.  Rep.  574  (quot- 
ing and  adopting  Ward  v.  Petrie,  51  N.  E. 
1002,  157  N.  Y.  301,  68. Am.  St  R^p.  790). 

"Want  of  legal  capacity,"  within  the 
meaning  of  Rev.  St  1898,  S  2649,  specifying 
the  grounds  for  demurrer  to  a  complaint,  re- 
fers to  personal  disability,  such  as  infancy, 
idiocy,  coverture,  and  the  like,  or  to  want 
of  titie  to  the  character  in  which  the  plain tilT 
sues;  a  defect  going  to  the  cause  of  action 
itself  as  regards  the  plaintiff.  One  showing 
that  in  no  event,  under  no  circumstances,  and 
in  no  capacity  does  plaintiff  own  or  r^re- 
seut  the  cause  of  action  sought  to  be  enforced, 
does  not  fall  within  the  statute.  McEenney 
V.  Mlnahan,  97  N.  W.  489,  491,  119  Wis.  651. 

Under  the  express  provisions  of  Rev.  St 
1899,  I  3535,  it  is  only  when  the  plaintiff  has 
no*  legal  capacity  to  sue  that  a  demurrer  will 
lie  on  the  ground  that  he  has  no  capacity  to 
sue;  the  words  "legal  capacity  to  sue"  re- 
ferring to  Infancy,  want  of  authority,  or  any 
personal  disability  to  maintain  the  action. 
Littleton  v.  Burgess,  91  Pac.  832,  836,  16 
Wyo.  58,  16  L.  R.  A.  (N.  S.)  49w 

A  demurrer  on  the  ground  of  want  of 
"legal  capacity  to  sue*'  must  relate  to  some 
legal  disability  on  the  part  of  the  plaintiff 
to  prosecute  and  maintain  his  action.  This 
disability  must  be  "such  as  Infancy,  cover- 
ture, idiocy,  and  the  like,  and  not  the  absence 
of  facts  sufficient  to  constitute  a  cause  of 
action.**  Pratt  v.  Northern  Pac.  Exp.  Co.,  90 
Pac.  341,  342,  13  Idaho,  373,  10  L.  R.  A.  (N. 
S.)  499,  121  Am.  St  Rep.  268  (quoting  and 
adopting  definition  In  Pomeroy  Code  Reme- 
dies [4th  Ed.]  p.  180). 

LEGAL  CAUSE 

"Legal  cause'*  is  necessarily  the  deduc- 
|:''*i  from  some  act,  event,  or  drcumstance. 

"'e Jen»''  ^  '^^  *  ^'  ^'  ^^^^^y*  ^  ^^^'  203f 
'J^^^-^'C&l.  App.  301  (citing  Marsh  v.  Su- 
perior Court  26  Pac.  962,  88  Cal.  596). 

"Legal  cause,*'  as  used  in  an  instruction 
tr.   an  action  for  abuse  of  process  author- 
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Izing  recovery  if  defendant  issued  an  attac]i< 
ment  against  plaintiffs  without  legal  cause, 
was  not  synonymous  with  '^probable  cause." 
Sehon,  Blake  &  Stevenson  y.  White  (Ky.)  iK2 
S.  W.  280,  281. 

An  entry,  under  statutes  authorizing  an 
entry  on  land  under  the  directions  of  a  rail- 
road company  solely  for  the  purpose  of 
making  a  preliminary  survey  of  a  proposed 
railway  line  subject  to  liability  for  all  dam- 
ages done  to  the  land,  constitutes  a  "legal 
cause  and  good  excuse"  within  the  statute 
providing  that  any  person  who  without  legal 
cause  and  good  excuse  enters  the  premises  of 
another  after  warning  shall  be  punished. 
State  V.  Simons,  40  South.  662, 145  Ala.  95. 

IiEGAI.  OHAROE  OF  GBIMB 

A  "legal  charge  of  crime,"  as  contem- 
plated by  extradition  statutes,  means  one 
made  in  that  state  having  jurisdiction  to  try 
the  offense,  and  from  which  the  fugitive 
fled.  The  word  "charged,"  in  2  BalUnger's 
Ann.  Codes  &  St  §  7017,  declaring  that,  when 
any  person  shall  be  found  within  the  state 
charged  with  an  offense  committed  in  another 
state,  the  court  or  magistrate  may  on  com- 
plaint issue  a  warrant  for  his  arrest,  con- 
templates that  the  person  arrested  and  de- 
livered up  committed  the  offense  In  another 
state  and  is  in  such  state  legally  charged 
with  crime.  State  ex  rel.  Grass  v.  White, 
82  Pac.  907,  908,  909,  40  Wash.  560,  2  L.  R. 
A.  (N.  S.)  563. 

uBGAii  oouimr  road 

In  Sess.  Laws  1893,  p.  380,  making  a 
county  liable  for  injuries  from  defects  in  a 
"legal  county  road,"  it  is  apparent  that  the 
Legislature  only  Intended  to  provide  a  rem- 
edy for  injuries  received  by  a  traveler  on  a 
county  road  or  highway.  Schroeder  v.  Mult- 
nomah County,  76  Pac.  772,  773,  45  Or.  92. 


A  member  of  a  fraternal  Insurance  order, 
who  dies  leaving  only  brothers  and  sisters 
and  nieces  and  nephews  not  living  with  him, 
dies  without  "legal  dependents,"  within  the 
certificate  of  membership,  providing  for  pay- 
ment to  legal  dependents,  and  his  adminis- 
trator is  entitled  to  the  fund  for  the  pay- 
ment of  debts  and  distribution  in  due  course 
of  administration;  the  words  "legal  depend- 
ents" meaning  those  relying  on  the  member 
for  support.  Little  v.  Colwell,  74  S.  B.  10, 
158  N.  C.  351,  39  L.  R.  A.  (N.  S.)  450  (citing 
2  Words  and  Phrases,  pp.  1991,  1992). 

There  being  no  legal  duty  imposed  by 
law  on  insured  to  support  his  mother,  as  i*' 
the  case  with  his  wife  and  minor  fjfr^l^tn^^ 
she  is  not  a  "legal  dependent"  witu«.,  ho^^) 
meaning  of  a  policy  payable  to  his  "legai 
dependent"  Vaughn  v.  National  Council, 
Junior  Order  United  American  Mechan  \ 
117  S.  W.  115,  116,  136  Mo.  App.  362.  **  * 
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A  petition  by  adult  heirs  and  on  behalf 
of  minor  heirs  to  open  a  decree  of  the  county 
court  approving  the  final  report  of  the  execu- 
tor and  distributing  the  estate,  to  correct  an 
error  resulting  from  an  erroneous  allowance 
to  the  executor  and  his  attorney,  which  pur- 
ports to  be  a  petition  of  persons  Interested 
in  the  estate,  and  which  sets  forth  facts 
showing  that  the  allowance  is  erroneous  as 
a  matter  of  law,  and  which  avers  the  facf 
of  the  minority  of  heirs  and  presentation  of 
the  petition  on  their  behalf,  is,  as  to  such 
heirs,  a  sufficient  petition  within  Profc.  Code, 
§  287,  authorizing  pei^ons  laboring  under  any 
legal  disability,  to  move  to  reopen  the  ac- 
count of  executor  before  final  distribution; 
the  term  "legal  disability"  Including  minor- 
ity, though  the  minors  have  a  guardian.  In 
re  Nelson's  Estate,  129  N.  W.  113,  116.  26 
S.  D.  615. 

Rev.  St  1898,  S  3968,  provides  that  no 
action  can  be  maintained  against  the  sure- 
ties on  any  bond  given  by  a  guardian  unless 
it  be  commenced  within  four  .years  from  the 
time  when  the  guardian  shall  have  been 
discharged,  excepting  that  if,  at  the  time  of 
such  discharge,  the  person  entitled  to  bring 
the  action  shall  be  under  any  "legal  dis- 
ability to  sue,"  the  action  may  be  commenced 
at  any  time.  Held,  that  the  words  "legal 
disability  to  sue,"  as  used  therein,  referred 
to  some  characteristic  of  the  person  disqual- 
ifying him  from  acting  freely  for  the  pro- 
tection of  his  rights,  and  not  to  an  impedi- 
ment to  the  suability  of  the  particular  cause 
of  action,  and  so  inability  of  the  plaintiff  to 
sue  during  the  period  of  accounting  and 
until  the  settlement  of  the  guardian's  account 
was  not  within  the  exception  of  persons  '•un- 
der [any]  legal  disability  to  sue."  Wescott 
V.  Upham,  107  N.  W.  2,  3,  127  Wis.  590  (cit- 
ing 5  Words  and  Phrases,  p.  4060). 

LEGAL  DUTY 

See  Lawful  Duty. 

LEGAL  ENTITT 

See  Entity. 

LEGAL  ESTATE 

Seised  Importing,  see  Seised. 
Seisin  importing,  see  Seisin. 

LEGAL  ESTOPPEL 

Equitable  estoppel  distinguished,  see  Es- 
toppel in  Pais. 
Estoppel  by  deed,  see  Estoppel. 

LEGAL  EVIDENCE 

It  was  unnecessary  to  advise  the  jury 
of  the  meaning  of  "legal  evidence"  in  an  in- 
struction that  the  law  demanded  conviction 
where  there  was  sufficient  legal  evidence  to 
show  guilt  beyond  a  reasonable  doubt,  as  any 
man  competent  to  serve  as  a  juror  would  un- 
derstand that  it  meant  any  evidence  the  jury 
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had  a  right  to  consider.    People  v.  Anderson, 
87  N.  E.  917,  918,  923,  239  lU.  168. 

LEGAL  EXPENSES 

See  Proper  and  Legal  Expenses* 

LEGAL  FENCE 

See  Lawful  Fence. 

LEGAL  FRAUD 

Promissory  representation,  looking  to  the 
future,  as  to  what  the  vendee  can  do  with 
the  property,  how  much  he  can  make  on  it, 
and  how  much  he  can  save  by  the  use  of  it, 
are  on  a  par  with  false  affirmations  and 
opinions  as  to  the  value  of  property,  and  do 
not  generally  constitute  "legal  fraud."  Na- 
tional Cash  Register  Co.  v.  Townsend  Gro- 
cery Store,  50  S.  E.  306,  307,  137  N.  C.  652, 
70  L.  R.  A-  349. 

A  bill  of  sale  intended  as  an  absolute 
transfer  of  title,  but  made  with  a  secret 
agreement  that  the  grantee,  after  selling 
enough  goods  to  pay  the  grantor's  indebted- 
ness to  him,  should  turn  back  to  the  grantor 
the  remainder,  or  their  proceeds,  presents  a 
case  of  * 'constructive  fraud,"  sometimes  call- 
ed "legal  fraud."  Walklin  v.  Horswill,  123 
N.  W.  668,  672,  24  S.  D.  191. 

Misrepresentations  of  a  material,  fact, 
made  willfully  to  deceive,  or  recklessly  with- 
out knowledge,  or  if  made  by  mistake  and  in- 
nocently, and  acted  on  by  the  opposite  party, 
constitute  legal  "fraud,"  under  Code  1907,  § 
4298,  authorizing  the  rescission  of  a  contract 
of  sale  of  stock  of  a  corporation.  Southern 
States  Fire  &  Casualty  Ins.  Co.  v.  Wilmer 
Store  Co.  (Ala.)  60  South.  98,  99. 

"Misrepresentation  of  a  material  fact 
made  willfully  to  deceive,  or  recklessly  with- 
out knowledge,  and  acted  upon  by  the  op- 
posite party,  or  if  made  by  mistake  and 
innocently  and  acted  upon  by  the  opposite 
party,  constitutes  'legal  fraud.*"  Camp  v. 
Carithers,  65  S.  E.  583,  585,  6  Ga.  App.  608 
(quoting  definition  in  Civ.  Code,  f  4026). 

LEGAL  GROUND  FOB  NETXT  TRIAL  AS 
MATTER  OF  LATXT 

The  words  "legal  ground  for  granting  a 
new  trial  as  matter  of  law,"  in  a  request  for 
a  ruling  that  if  plaintiff  after  testifying  was 
arrested  in  court  during  the  trial  of  the 
case,  and  the  jury  noticed  some  of  the  acts 
connected  with  her  arrest,  and  were  thereby 
made  suspicious  that  plaintiff  was  arrested 
for  perjury,  there  was  a  "legal  ground  for 
granting  a  new  trial  as  a  matter  of  law," 
mean  that  the  conditions  referred  to  called 
for  a  new  trial  as  a  matter  of  law,  and  as 
BO  construed  the  request  is  erroneous.  Kel- 
ley  V.  City  of  Boston,  87  N.  £>.  493,  494,  201 
Mass.  86. 

LEGAL  HEIRS 

See  Lawful  Heirs. 

My  legal  heirs,  see  My. 


The  term  "legal  heirs,"  in  its  technical 
sense,  as  used  in  the  common  law,  includes 
all  persons  born  In  lawful  matrimony  wlio 
succeed  to  the  estate  in  real  property  of  an 
ancestor.  Thomas  v.  Supreme  Lodge  Knights 
of  Honor,  105  N.  W.  922,  923,  126  Wis.  5»3, 
8  L.  R.  A.  (N.  S.)  904,  5  Ann.  Cas.  456. 

The  term  "legal  heirs,"  in  legal  strict- 
ness signifies  those  entitled  to  inherit  real 
estate ;  it  is  also  used  to  indicate  those  who 
would  take  under  the  statute  of  distribution. 
Dickerman  v.  Ailing,  76  Atl.  362,  363,  83 
Conn.  342  (citing  Ruggles  v.  Randall,  38  Atl. 
885,  70  Conn.  44;  Tingier  v.  ChamberUn,  42 
Ati.  718,  71  Conn.  469). 

In  construing  a  will  using  the  words  'Ue- 
gal  heirs"  and  "lawful  heirs,"  the  words 
"legal"  and  "lawful"  do  not  modify  or  change 
the  legal  effect  of  the  word  "heirs."  Stisser 
V.  Stisser,  85  N.  E.  240,  242,  235  111.  207. 

As  used  in  a  will  making  a  bequest  to 
testator's  wife  and  the  legal  heirs  of  his 
son,  and,  in  case  his  son  should  die  without 
wife  or  heirs,  then  to  the  heirs  of  another, 
the  words  "heirs"  and  **legal  heirs"  meant 
"children."  Knowles  v.  Knowles,  65  S.  E. 
128,  130,  132  Ga.  806. 

Where  testator,  by  a  codicil  to  his  will, 
provided  that  the  income  derived  from  cer- 
tain property  should  go  to  "my  legal  heirs," 
the  term  "legal  heirs"  means  next  of  kin  and 
legal  heirs  of  testator,  and  does  not  include 
next  of  kin  or  legal  heirs  of  his  wife.  Miller 
V.  Metcalf,  58  Ati.  743,  744,  77  Conn.  176. 

Under  a  limitation  in  a  will  to  the  "legal 
heirs"  of  a  person,  they  were  to  be  deter- 
mined as  of  the  date  of  his  decease,  and  are 
the  persons  who  under  the  laws  then  in  force 
would  have  been  entitled  to  inherit  his  real 
estate  if  he  had  died  intestate.  Holmes  v. 
Holmes,  80  N.  E.  614,  617,  194  Mass.  552. 

The  words  "legal  heirs,"  in  a  will  which 
bequeathed  a  feather  bed  to  testator's  son 
and  devised  to  his  "wife  and  legal  heirs  of  J. 
my  youngest  son"  all  the  household  fumt 
ture,  meant  ''children."  Knowles  v.  Knowles, 
65  S.  E.  128,  130,  132  Ga.  806. 

Testator  bequeathed  certain  personalty 
to  "the  legal  heirs"  of  his  housekeeper. 
Held,  that  her  husband  was  excluded.  In  re 
Schnitzler,  114  N.  Y.  Supp.  934,  935,  61  Misc. 
Rep.  218. 

Where  a  testator  left  to  trustees  an  estate 
for  his  grandchild,  the  trust  to  continue 
three  years  during  which  the  trustees  were 
to  possess  and  manage  the  property  and  its 
income  and  provide  for  and  pay  over  to  the 
grandchild  at  their  discretion,  and  at  the 
end  of  the  three  years  the  estate  to  pass  to 
the  possession  of  the  grandchild,  if  then 
alive,  and  "if  the  grandchild  die  before  the 
trust  ceases  her  legal  heirs  to  be  substituted 
in  place  of  deceased  in  every  respect,"  the 
granddaughter's  husband  is  not  one  of  her 
"legal  heirs"  in  the  sense  of  the  devise  over 
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to  her  legal  beira    Buck  y.  Pkine,  75  Me. 
582,  589. 

Testator  gave  half  of  his  residuary  es- 
tate of  which  his  homestead  formed  a  part  to 
a  niece  for  life,  and  provided,  on  her  death 
without  issue,  the  homestead  should  pblsb  to 
the  children  of  an  uncle,  and  such  children 
should  participate  equally  with  testator's 
"legal  heirs"  in  whatever  balance  there 
might  be  over  and  above  the  homestead. 
Held,  that  his  legal  heirs  were  those  who,  in 
absence  of  a  will,  were  entitled  by  law  to  in- 
herit by  descent  ascertained  at  the  time  of 
testator's  death,  excluding  the  widow.  Per- 
ry V.  Bulkley,  72  Atl.  1014,  1019,  82  Conn.  158. 

A  deed  of  gift  by  parents  to  a  son,  which 
designates  the  son  and  his  legal  heirs  as  par- 
ties of  the  second  part,  and  which  conveys 
the  property  to  the  legal  heirs,  and  which  re- 
cites that  tihe  son  shall  have  full  control  of 
it  for  life  to  maintain  bis  family,  and  de- 
clares that  he  shall  not  sell,  mortgage,  or 
transfer  his  life  interest,  and  that  at  his 
death  his  wife  surviving  shall,  for  life  or 
until  her  remarriage,  have  equal  shares  with 
the  heirs  of  the  son,  she  not  to  sell  or  incum- 
ber her  interest,  gives  the  son  no  interest  in 
the  property  except  the  power  to  control  it 
for  life,  and  in  the  absence  of  any  showing 
that  there  is  a  surplus  of  income  above  what 
is  necessary  for  the  family,  the  son  has  no 
interest  subject  to  execution,  within  Ky.  St 
i  1691,  subjecting  equitable  interests  to  the 
payment  of  the  debt  of  an  execution  creditor; 
the  words  "legal  heirs"  meaning  children. 
Mt  Sterling  Nat  Bank  v.  Duff,  140  S.  W.  60, 
61, 146  Ky.  e7. 

A  testator  bequeathed  corporate  stock  to 
a  trustee,  to  pay  the  income  thereof  to  a 
grandson  and  granddaughter  for  life,  and  at 
their  death  the  same  to  be  distributed  to 
their  respective  'legal  heirs,"  except  that,  if 
the  "legal  heirs"  of  the  grandson  should  be 
the  granddaughter,  the  trusteeship  should 
continue  and  the  income  be  paid  to  the 
granddaughter  for  life.  Held,  that  the  words 
"legal  heirs'*  were  used  in  their  primary 
sense.  Grant  y.  Stimpson,  66  Atl.  166,  167, 
T9  Conn.  617. 

The  "legal  heirs"  intended  by  a  velU 
were  those  who  answered  the  description  at 
the  time  of  testator's  death,  where  no  con- 
trary intention  was  Indicated.  The  term 
'legal  heirs"  meant  those  who  answered  that 
description  under  the  laws  of  the  state;  and 
a  provision  for  equally  dividing  each  of  four 
certain  parts  of  the  estate  among  the  legal 
heirs  of  the  persons  named  required  such  a 
division  as  is  provided  by  the  laws  of  the 
^tate  for  the  distribution  of  the  estate  of  a 
deceased  person  among  his  descendants. 
Harris  v.  IngaUs,  68  Atl.  34,  37,  74  N.  H.  339. 

Where  testator  devises  land  to  his  wife 
for  life,  and  after  her  death  to  his  daughter, 
and,  if  she  shall  not  outlive  her  mother  "and 


leave  no  legal  heirs,"  then  to  the  son,  the 
words  'leave  no  legal  heirs"  are  equivalent 
to  "leave  no  lawful  issue."  Church  v.  Baer, 
84  AU.  1099,  1100,  236  Pa.  605. 

LEGAL  HOLIDATS 

The  words  "legal  holidays,"  as  used  In 
Gomp.  Laws  1897,  f  5395,  requiring  saloons 
to  be  closed  on  all  "legal  holidays,"  not  only 
includes  legal  holidays  existing  at  the  time 
of  the  adoption  of  the  section,  but  includes 
holidays  subsequently  created  by  the  Legis- 
lature, such  as  Labor  Day,  made  a  holiday 
by  the  act  of  1893.  People  v.  Kriesel,  98  N. 
W.  850,  851,  136  Mich.  80,  4  Ann.  Oas.  5. 

Ck)de,  S  2448,  par.  9,  provides  that  sa- 
loons shall  not  be  open  nor  shall  any  sales 
be  made  on  Sunday,  or  any  election  day,  ''or 
legal  hoUday."  Section  3053,  headed  "HoU- 
days,"  directs  that  certain  days,  including 
July  4th,  shall  be  legal  holidays  for  purposes 
relating  to  bills  of  exchange.  Section  3541 
provides  that  no  persjpn  shall  be  held  to  an- 
swer in  any  court  on  the  days  enumerated  in 
the  preceding  section.  Section  4688,  headed 
"Not  on  election  days  or  holidays,"  declares 
that  no  party  shall  be  required  to  take  deposi- 
tions on  any  days  on  which  appearance  can- 
not be  required.  Held,  that  the  term  "legal 
holiday,"  as  used  In  section  2448,  relates  to 
the  days  designated  in  section  3053  as  "holi- 
days." Brennan  v.  Roberts,  101  N.  W.  460, 
462, 125  Iowa,  615. 

The  meaning  of  the  phrase  "days  of 
public  rest  and  legal  holidays"  is  the  oppo- 
site of  "secular  or  business  day,"  and  ex- 
cludes entirely  and  absolutely  the  idea  of 
holding  court  The  words  "legal  holiday" 
and  "dies  non"  are  convertible  terms.  That 
they  are  so  in  the  legislation  of  Louisiana  "is 
demonstrated  by  the  fact  that  they  are  so 
used  in  Act  No.  110  of  1896,  p.  158,  making 
Decoration  Day  a  legal  holiday.'^  State  v. 
Duncan,  43  South.  283,  287,  118  La.  702,  10 
L.  R.  A.  (N.  S.)  791,  11  Ann.  Cas.  557. 

Act  March  4,  1905  (Acts  1905,  p.  196,  a 
118),  is  entitled  "An  act  concerning  legal  hol- 
idays, the  maturity  of  negotiable  instru- 
ments, creating  a  Saturday  half -holiday  for 
banking  institutions  in  certain  cities,  repeal- 
ing all  laws,"  etc.  Section  1  designates  cer- 
tain days,  including  Labor  Day,  as  "legal 
holidays,"  without  restriction  or  limitation. 
Section  2  (page  197)  declares  that  every  Sat- 
urday after  12  o'clock  noon  in  dtles  of  more 
than  35,000  inhabitants  shall,  In  addition  to 
the  legal  holidays  mentioned  in  section  1, 
be  a  legal  holiday  for  banks,  etc.,  and  section 
3  provides  for  the  presentation,  payment, 
etc.,  of  negotiable  instruments  which  mature 
on  Sunday  or  a  legal  holiday.  Held,  that  the 
holidays  created  by  section  1  were  legal  holi- 
days for  all  purposes,  and  hence  the  sale  of 
liquor  on  Labor  Day  constituted  a  violation 
of  Act  March  10,  1905  (Laws  1905,  p.  721,  c 
169,  S  579),  prohibiting  the  sale  of  liquor  on 
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certain  specified  days  "or  any  legal  holiday." 
State  V.  Shelton,  77  N.  E.  1052-1054,  38  Ind. 
App.  80. 

In  view  of  Const  art.  6,  fi  6,  providing 
that  courts  shall  be  always  open,  legal  holi- 
days excepted,  and  Code  Civ.  Proc.  §  10,  as 
amended  by  St  1907,  p.  561,  c.  287,  making 
every  Saturday  from  12  o'clock  noon  until  12 
o'clock  midnight  a  holiday,  and  sections  134, 
135,  as  amended  by  St  1907,  pp.  681,  682,  c. 
358,  authorizing  courts  to  be  open  on  holi- 
days for  specified  purposes,  trial  courts  ought 
to  treat  Saturday  afternoon  as  a  legal  holi- 
day. People  V.  Heacock,  102  Paa  543,  546, 
10  Cal.  App.  450. 

Under  Rev.  St  1896,  art  2939,  declaring 
February  22d  a  legal  holiday,  and  article 
1180,  inhibiting  the  issuance  of  process  on 
any  legal  holiday  excepting  in  cases  of  in- 
junction, distress  proceedings,  etc.,  a  citation, 
in  a  divorce  preceeding,  whether  original  or 
an  alias,  issued  on  February  22,  is  invalid, 
and  will  not  confer  jurisdiction  upon  the 
court  nor  support  a  judgment  Michael  v. 
Michael    (Tex.)  100  S.  W.  1018. 

UBOAIi  IKjrURY 

Whatever  invades  a  person's  rightful 
dominion  over  his  property  is  a  "legal  In- 
jury,*' whether  damage  ensues  or  not  Such 
dominion  is  a  right,  for  the  violation  of  which 
the  law  imports  damage,  and  courts  of  equi- 
ty have  always  interposed,  in  a  proper  case, 
to  protect  the  right  without  any  reference  to 
the  question  of  actual  damage,  the  motive 
which  instigated  the  party  to  invoke  its  aid, 
or  the  benefits  it  derives  from  the  act  Al- 
len V.  Stowell,  79  Pac.  371,  372,  145  Cal.  666, 
68  L.  R.  A.  223,  104  Am.  St  Rep.  80. 

A  contract  or  combination  in  restraint  of 
interstate  commerce,  prohibited  by  A;Qti- 
Trust  Act  July  2,  1890,  c.  647,  26  Stat  210, 
is  not  merely  illegal  in  the  sense  that  it  is 
not  enforceable,  but  is  per  se  unlawful,  and 
one  who  is  harmed  in  his  business  or  proper- 
ty by  such  a  contract  or  combination  has  suf- 
fered a  "legal  injury,"  within  the  meaning  of 
section  7  of  the  act,  and  is  by  such  section 
given  a  right  of  action  therefor.  Wheeler- 
Stenzel  Co.  v.  National  Window  Glass  Job- 
bers' Ass'n,  152  Fed.  864,  865,  871,  81  0.  O.  A. 
658,  10  Jm  R.  a.  (N.  S.)  972. 

IiEGAI.  IK8ANITT 

"Legal  insanity"  excusing  the  commis- 
sion of  a  criminal  act  Is  a  disease  of  the 
brain,  rendering  a  person  incapable  of  distin- 
guishing between  right  and  wrong  with  re- 
spect to  the  offense  charged.  State  ▼.  Prlvitt, 
75  S,  W.  457,  459,  175  Mo.  207. 

LEGAIi  UfTJbilVT 

The  words  "legal  Intent,"  when  applied 
to  the  intention  of  a  testator,  mean  that 
where  a  testator  has  used  in  his  will  techni- 
cal terms  to  which  the  courts  of  his  domicile 
have  attached  a  settled  judicial  meaning  con- 


stituting a  rule  of  property  in  that  state,  then 
the  courts  of  other  states  construing  the  will 
give  to  such  words  the  same  meaning.  Ball 
V.  Phelan,  49  South.  956,  968,  94  Miss.  293,  23 
L.  R.  A.  (N.  S.)  895. 

I.EGAI.  INTEREST 

See  Direct  Legal  Interest 
As  interest,  see  Interest  (In  Property); 
Interest  (On  Money). 

Under  Revision  1902,  S  56,  providing  for 
a  rebate  of  legal  interest  on  the  payment  of 
that  portion  not  yet  due  of  a  mortgage  pay- 
able at  a  future  date  without  interest,  such 
"legal  interest"  is  the  rate  used  by  the 
parties  in  fixing  the  amount  of  the  mortgage 
payable  in  monthly  installments  without  in- 
terest Greenville  Building  &  Loan  Ass'n  v. 
Wholey,  59  Atl.  341,  346,  68  N.  J.  Bq.  92. 

UBGAIi  I88UE 

Legal  heirs  as  including,  see  Legal  H^rs. 

The  words  "legal  issue,"  when  used  in  a 
will  and  unexplained  by  the  context,  have 
the  meaning  of  descendants,  and  gift  to  the 
"legal  issue"  of  testator's  daughter,  after  a 
life  estate  to  her,  is  a  gift  to  her  descendants, 
and  is  not  limited  to  her  children.  Under 
a  gift  to  the  "legal  issue"  of  testator's 
daughter,  after  a  life  estate  to  her,  the  trust 
fund  held  for  her  life  will  vest  on  her  death 
absolutely  in  interest  in  all  her  descendants 
who  are  living  in  equal  portions  per  capita. 
Schmidt  V.  Jewett  88  N.  B.  1110,  1111,  195 
N.  Y.  486, 133  Am.  St  Rep.  816. 

UBGAIi  KNOWI.EDGE 

See  Presumption  of  Legal  Knowledge. 

LEGAI.  I.IFE  ESTATE 

"Legal  life  estates"  are  those  made  by 
operation  of  law.  Disley  ▼.  Disley»  75  AtL 
481,  483,  30  R.  I.  366. 

IiEGAI.  MAUOE 

See  Implied  Malice;  Malice. 

LEGAIi  BfEASUBE  OF  BUTT 

The  rule  of  law  now  generally  recognised 
is  that  the  "legal  measure  of  duty,"  except  that 
made  absolute  by  law,  is  better  expressed  by 
the  phrases  "due  care,"  "reasonable  care,"  or 
"ordinary  care,"  used  interchangeably.  Ray- 
mond V.  Portiand  R.  Co.,  62  Aa  602,  604,  100 
Me.  529,  3  L.  R.  A.  (N.  S.)  94. 

IiEGAIi  MEETING 

In  the  statute  providing  that  no  alien- 
ation, or  mortgage,  of  the  real  estate  of 
any  mining  corporation  shall  have  any  force 
or  effect  unless  authorized  at  some  meeting 
of  stockholders,  and  that  no  meeting  of  stock- 
holders shall  be  held  to  be  "legal  or  valid," 
unless  notice  of  the  time,  place,  and  object 
of  holding  the  same  be  published,  etc.,  the 
words  "legal  or  valid"  are  not  to  be  given 
a  literal  interpretation.  The  statute  does  not 
give  strangers  the  right  to  raise  questions  as 
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to  the  reg\ilarity  of  a  mortgage  which  the 
stockholders  elect  to  waive.  Thus  where  the 
notice  for  a  stockholders*  meeting  of  a  corpo- 
ration stated  that  the  purpose  of  such  meeting 
was  to  authorize  the  issue  of  bonds  to  the 
extent  of  $100,000,  to  be  secured  by  mortr 
gage,  etc.,  and  the  issue  authorized  was  $150,- 
000,  one  not  a  stockholder,  but  a  purchaser, 
at  execution  sale,  of  the  corporation's  equity 
of  redemption  in  the  property  mortgaged, 
could  not  raise  the  question  of  the  irregular- 
ity. Beecher  v.  Marquette  &  Pacific  Rolling 
Km  Co.,  7  N.  W.  696,  686,  697,  45  Mich.  108. 


For  the  purpose  of  giying  constructive 
notice  to  a  defendant  in  a  suit  to  foreclose 
a  mortgage,  where  he  has  not  sued  on  a 
written  instrument  signed  by  himself,  his 
"legal  name"  includes  his  first  Christian 
name  and  surname.  Hence  foreclosure  of  a 
mortgage  did  not  divest  the  title  of  a  non- 
resident defendant  who  was  sued  by  the  ini- 
tial letters  of  his  name,  there  being  no  per- 
sonal service  of  summons  upon  him,  or  ap- 
pearance in  his  behalf,  and  the  record  show- 
ing that  he  did  not  sign  the  mortgage  or  the 
note  secured  thereby.  Butler  v.  Smith,  120 
N.  W.  1106,  1107,  84  Neb.  78,  28  L.  R.  A.  (N. 
S.)436. 

XXOAI.  ITEOLZOENOE 

"Legal  n^llgence"  is  the  omission  of 
such  care  as  persons  of  ordinary  prudence 
exercise  and  deem  adequate  to  the  circum- 
stances of  the  case.  Dooling  v.  City  of  New 
York,  182  N.  Y.  Supp.  1012,  1014,  148  App. 
Div.  713. 


See  Newspaper. 

J^BQAL  NOTICE 

See  Implied  Notice. 

"Legal"  or  "implied  notice*'  Ib  the  same 
as  "constructive  notice,"  which,  according  to 
Wilson's  Rev.  St  Ann.  1903,  c.  16,  1 12,  is  no- 
tice imputed  by  the  law  to  a  person  not  hav- 
ing actual  notice.  Implied  notice  does  not 
include  either  positive  knowledge  or  infor- 
mation 80  direct  as  to  necessarily  carry  con- 
viction to  the  mind  of  the  person  notified, 
and  neither  does  it  belong  to  that  class 
which  depends  on  legal  presumption,  but  It 
is  substantial  evidence  from  which  the  Jury 
after  estimating  its  value  may  infer  notice. 
Cooper  V.  Flesner,  108  Pac.  1016,  1020,  1021, 
24  OkL  47,  23  L.  R.  A.  (N.  S.)  1180,  20  Ann. 
Cas.  29  (quoting  Wilson  v.  Brown,  15  N.  Y. 
354;  Wade,  Law  of  Notice,  §§  3,  4,  5). 

Rules  of  the  Mississippi  Railroad  Com- 
mission provide  that  railroad  companies  shall 
give  prompt  notice  by  mail  or  otherwise  to 
the  consignee  of  the  arrival  of  goods  and 
that  no  storage  or  demurrage  charges  shall 
be  allowed  unless  legal  notice  of  the  arrival 
of  the  goods  has  been  given,  and  defines  "le- 


gal notice"  in  this  connection  as  either  actual 
or  constructive  notice,  and  provides  that, 
where  the  consignee  is  personally  served 
with  notice,  free  time  begins  at  7  o'clock  the 
following  morning.  New  Orleans  &  N.  E.  R. 
Co.  V.  A.  H.  George  &  Co.,  85  South.  193,  195, 
82  Miss.  710. 

Notice  of  appointment  of  two  executors, 
one  residing  within  the  state  and  the  other 
without  the  state,  which  failed  to  include  the 
name  and  address  of  the  agent  or  attoi-ney 
of  the  latter,  was  not  a  "legal  notice"  with- 
in the  meaning  of  Rev.  St  c  87,  §  18,  provid- 
ing that,  when  an  executor  or  administrator 
does  not  give  "legal  notice"  of  his  appoint- 
ment, he  camiot  avail  himself  of  the  statute 
of  limitations  against  claims  against  the  es- 
tate. Id.  f  12,  providing  that  executors  or 
administrators  residing  out  of  the  state  at 
the  time  of  giving  notice  of  their  appoint- 
ment shall  appoint  an  agent  or  attorney  in 
the  state,  and  Insert  his  name  and  address 
in  such  notice.  Dyer  v.  Walls,  24  Atl.  801, 
802,  84  Me.  143. 

Where  it  appeared  from  the  report  of 
viewers  for  the  laying  out  of  a  lot  that  they 
had  given  "legal  notice"  of  the  fact,  presum- 
ably they  had  given  the  notice  required  by 
law.  Crescent  Tp.  v.  Pittsburg  &  L.  B.  R. 
Co.,  50  Atl.  1108,  1105,  210  Pa.  384. 

Whatever  is  sufficient  to  put  a  subse- 
quent purchaser  on  inquiry  must  be  consid- 
ered 'iegal  notice"  to  him  of  the  facts  in- 
quiry would  have  disclosed  by  the  exercise 
of  reasonable  diligence.  Jennings  v.  Lentz, 
93  Pac.  327,  329,  50  Or.  488,  29  L.  R.  A.  (N. 
S.)  584. 

IiEOAIi  OBLZOATION 

Debt  as  legal  obligation,  see  Debt 

UBOAI.  PERSONAI.ITY 

The  Roman  Catholic  Church  in  the  Phil- 
ippine Islands  is  a  legal  personality,  with  ca- 
pacity to  hold  property  acquired  by  gift. 
Santos  ▼.  Holy  Roman  Catholic  and  Apostol- 
ic Church,  29  Sup.  Ct.  338,  339,  212  U.  S.  463, 
58  L.  Bd.  699. 

LEOAL  PLAXNTITF 

The  ''legal  plaintiff**  is  the  person  in 
whom  the  legal  title  or  right  of  action  is 
vested,  while  the  "equitable  plaintiff"  is  the 
person  who  does  not  have  ,the  legal  title  to 
the  right  of  action  but  is  in  equity  entitled 
to  the  thing  sued  for.  Burrell  v.  United 
States,  147  Fed.  44,  46,  77  C.  C.  A.  308. 

I^GAI.  POSSESSION 

As  possession,  see  Possession. 

When  a  delivery  of  goods  is  made  for  a 
spedflc  purpose,  the  possession  is  still  sup- 
posed to  reside  in  the  first  proprietor,  and, 
where  any  person  has  the  bare  charge  of  an- 
other's effects,  legal  possession  remains  in 
the  owner;  and  therefore  where  the  finder 
of  the  purse  told  defendant's  wife  thereof. 
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and  she  stated  that  the  purse  looked  like 
her  husband's  and  took  the  same,  telling  the 
finder  that  If  It  did  not  belong  to  her  hus- 
band she  would  return  it,  and  afterwards 
possession  was  given  to  him  on  his  claim  of 
ownership,  when  in  fact  it  belonged  to  an- 
other, the  "legal  possession"  remained  in 
the  finder,  and  defendant's  claim  thereto 
constituted  larceny.  Williams  v.  State,  75 
N.  B.  875,  877,  1C5  Ind.  472,  2  L.  R.  A.  (N. 
S.)  248  (citing  Smith  v.  People,  53  N.  Y.  Ill, 
13  Am.  Rep.  474;  Bish.  New  Cr.  Law,  §  824). 

To  be  "legal,"  possession  taken  by  a 
mortgagee  must  have  been  taken  in  good 
faith,  free  from  fraud  or  wrong,  and  with- 
out violation  of  any  contract  relation  with 
the  mortgagor.  Jaggar  v.  Plunkett^  106  Pac. 
280,  281,  81  Kan.  565,  25  L.  R.  A.  (N.  S.)  935. 

The  term  "legal  possessor,"  as  used  in 
Civ.  CJode  Cal.  S  3052,  providing  that  a  per- 
son who  makes,  alters,  or  repairs  any  arti- 
cle of  personal  property  at  the  request  of 
the  owner  or  legal  possessor  of  the  property 
has  a  lien  upon  the  same  for  his  reasonable 
charges,  means  one  who  has  the  right  by 
virtue  of  his  possession  to  originally  con- 
tract with  reference  to  the  manufacture,  al- 
teration, or  repair  thereof,  such  as,  for  ex- 
ample, a  lessee  or  pledgee  of  the  property; 
some  one  having  a  i)ossesslon  coupled  with  a 
right  of  property  so  that  he  can  contract 
with  reference  to  it  respecting  any  of  the 
matters  enumerated  in  the  section.  Where 
defendants  engaged  another  to  peel  tanbark 
from  trees  on  their  land  and  deliver  it  at  a 
certain  place,  and  the  latter  hired  plaintiffs 
to  do  the  work,  and  no  contractual  relation- 
ship existed  between  defendants  and  plain- 
tiflfs,  plaintiflfs  were  not  entitled  to  a  lien 
for  their  wages  on  bark  peeled  by  them  re- 
maining on  defendants*  land.  Quist  v.  Sand- 
man, 99  Pac.  204,  209,  154  Cal.  748. 

LEGAL  PRESinffPTIOlf 

"The  French  Civil  Code,  calls  all  'pre- 
sumptions' consequences  that  the  law  or 
the  judge  draws  from  a  known  fact  to  an 
unknown  fact,  and  a  'legal  presumption'  one 
that  a  special  law  applies  to  certain  facts. 
Cachard's  Translation,  arts.  1349,  1350."  In 
re  Cowdry's  Will,  60  Atl.  141.  142,  77  Vt  359, 
3  Ann.  Cas.  70. 

As  said  by  Doe,  J.,  in  Lisbon  v.  Lyman, 
49  N.  H.  553,  563:  "A  'legal  presumption'  is 
not  evidence.  In  civil  cases  it  is  the  finding 
of  a  fact  or  the  decision  of  a  point,  when 
there  is  no  testimony,  and  no  inference  of 
fact  from  the  absence  of  testimony,  on  the 
subject  or  when  the  evidence  is  balanced. 
And  often  the  fact  is  also  found,  or  the  de- 
cision made,  by  the  rule  of  law  which  im- 
poses the  burden  of  proof  on  the  party  hav- 
ing the  affirmative."  In  his  Treatise  on  Evi- 
dence, Prof.  Thayer  says  (page  314):  "Pre- 
sumptions are  aids  to  reasoning  and  argu- 
mentation, which  assume  the  truth  of  cer- 


tain matters  for  the  purpose  of  some  given 
inquiry.  They  may  be  grounded  on  the  sen- 
era!  experience  or  probability  of  any  kind, 
or  merely  on  policy  and  convenience.  On 
whatever  basis  they  rest,  they  operate  in 
advance  of  argument  or  evidence,  or  Irre- 
spective of  it,  by  taking  something  for  grant- 
ed; by  assuming  its  existence."  And  on 
page  337  this  language  occurs:  "While  it  i« 
obvious,  then,  that  a  presumption — ^i.  e.,  the 
assumption,  intendment,  taking  for  granted 
— which  we  call  by  that  name,  accompUslies, 
for  the  moment  at  any  rate,  the  work  of 
reasoning  and  evidence  it  should  be  remark- 
ed, as  I  have  said  before,  that  neither  tbis 
result,  nor  the  rule  which  requires  it,  con- 
stitutes in  itself  either  evidence  or  reasoning* 
This  might  seem  too  plain  to  require  men- 
tion if  it  were  not  for  the  loose  phraseology 
in  which  courts  sometimes  charge  the  Jury, 
leaving  to  it  in  a  lump  'all  the  evidence  and 
the  presumptions'  as  if  they  were  capable  of 
being  weighed  together  as  one  mass  of  pro- 
bative matter."  If  there  is  a  legal  presump- 
tion that  the  ordinary  man  performs  his  dn- 
ty  and  is  not  negligent,  it  is  no  more  com- 
petent as  evidence  to  prove  the  fact  in  a 
particular  case,  in  the  absence  of  other  proof; 
than  are  other  rules  of  law,  including  the 
presumption  of  innocence  of  criminal  cases. 
Wright  V.  Boston  &  M.  R.  Co.,  65  Atl.  687, 
691,  74  N.  H.  128,  8  L.  R.  A.  (N.  S.)  832,  124 
Am.  St.  Rep.  049. 

A  "legal  presumption"  is  one  which  the 
law  will  recognize.  Thus  where  testator  re- 
tained custody  of  his  will  or  had  ready  ac- 
cess to  it,  and  it  could  not  be  found  after 
his  death,  a  "legal  presumption"  would  be 
raised  that  the  will  and  codicil  were  destroy- 
ed by  him  animo  revocandi.  Hutson  v.  Hart- 
ley, 74  N.  E.  197,  199,  200,  72  Ohio  St.  262. 

In  an  action  against  a  physician  for 
malpractice,  there  is  no  presumption  of  the 
physician's  negligence,  and  the  burden  of 
showing  It  is  upon  plaintiff.  A  true  "legal 
presumption"  is  in  the  nature  of  evidence, 
and  is  to  be  weighed  as  such.  The  rules 
which  impose  the  burden  of  proof  upon  cer- 
tain parties,  when  designated  as  presunip- 
tions,  are  dry  presumptions,  having  only  a 
technical  existence,  and  barren  of  all  pro- 
bative character  when  the  case  goes  to  the 
jury  on  conflicting  evidence.  Sheldon  v. 
Wright,  67  Atl.  807,  814,  816,  80  Vt  298. 

I.EOAI.  PROOEEDINaS 

Expenses  of  legal  proceedings,  see  Ex- 
penses. 

Atftachment  proceedings  are  "legal  pro- 
ceedings" within  Bankruptcy  Act  .Tuly  1, 
1898,  c  541,  §  3a  (3),  30  Stat  546,  which 
makes  it  an  act  of  bankruptcy  for  an  insolr- 
ent  person  to  permit  a  creditor  to  obtain  a 
preference  through  legal  proceedings.  In  r» 
Putman,  193  Fed.  464.  473. 
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A  landlord  within  four  months  before 
the  filing  of  a  petition  in  bankruptcy  may 
levy  bis  distress  and  thereby  acquire  a  lien 
which  a  subsequent  bankruptcy  adjudication 
would  not  render  void  or  voidable,  the  lien 
thereby  secured  not  being  under  the  law  of 
Maryland  a  lien  secured  "by  legal  proceed- 
ings" within  Bankruptcy  Act  July  1,  1898,  c. 
541,  §  67c,  30  Stat.  564.  In  re  Potee  Brick 
Co.  of  BalUmore  City,  179  Fed.  525,  530. 

All  goods  on  demised  premises,  by  the 
oommon  law,  or  the  statutory  law  of  Penn- 
sylyanla,  may  be  considered  as  under  a  quasi 
pledge  to  the  landlord,  which  gives  superiori- 
ty to  the  specific  lien  acquired  by  a  dis- 
traint Such  a  lien  Is  not  one  obtained 
through  legal  proceedings  within  Bankr,  Act. 
July  1,  1898,  c.  541,  §  e7f,  30  Stat.  565,  and 
is  not  divested  by  the  bankruptcy  of  the  ten- 
ant within  four  months  thereafter,  and  the 
same  mle  applies  where  the  bankrupt  was 
a  subtenant,  admitted  to  the  premises  by  the 
lessee  without  the  landlord's  consent  In  re 
West  Side  Paper  Co.,  162  Fed.  110,  112,  89 
G.  C.  A  110,  15  Ann.  Cas.  884. 

The  general  lien  of  a  landlord  for  rent, 
given  by  Code  Ga.  §  2795,  to  "date  from  the 
time  of  the  levy  of  a  distress  warrant  to  en- 
force the  same,"  is  not  created  by  judgment, 
nor  obtained  through  legal  proceedings,  with- 
in the  meaning  of  the  bankrupt  act  of  July 
1,  1898  (30  Stat  566,  c.  541),  S  67f,  and  is 
therefore  not  defeated  by  the  provisions  of 
that  section,  although  the  levy  was  made 
within  four  months  of  the  filing  of  the  pe- 
tition in  bankruptcy  against  the  tenant 
Henderson  v.  Mayer,  32  Sup.  Ct  699,  700,  225 
U.  8.  631,  56  L.  Ed.  1233. 

A  lien  on  a  bankrupt's  assets  secured  by 
filing  a  creditor's  bill  within  four  months  of 
the  filing  of  a  bankruptcy  petition  is  one  se- 
cured '*by  legal  proceedings,"  which  by  Bank- 
ruptcy Act  July  1,  1898,  c.  541,  {  67c,  30  Stat 
541,  Is  avoided  by  the  adjudication.  In  re 
Potee  Brick  Co.  of  Baltimore  City,  179  Fed. 
625,  530. 

LEGAL  PROCESS 

The  term  "legal  process'*  means  a  pro- 
cess Mr  on  its  face,  and  one  charged  with 
resisting  an  officer  in  the  levying  of  an 
execution  issued  by  a  justice  of  peace  on 
a  judgment  rendered  by  him  may  show  that 
the  judgment  was  void  and  that  the  ofiicer 
had  knowledge  thereof,  though  the  state  to 
niake  out  a  case  need  not  show  that  the  exe- 
cution had  behind  it  a  legal  judgment.  State 
▼.  Knapf,  96  Pac  1076.  50  Wash.  229,  21  L. 
R.  A.  (N.  S.)  66. 

The  phrase  'legal  process"  means  valid 
legal  process.  Where  a  policy  provided  that, 
if  any  change  take  place  in  the  possession  of 
the  property  by  legal  process,  it  shall  avoid 
the  policy,  an  illegal  assessment  and  a  sei- 
zure and  sale  of  the  insured  property  there- 
wider  were  not  a  change  in  the  possession  by 


"legal  process."    Runkle  t.  Citizens'  Ixka,  Oo.» 
6  Fed.  143,  145. 

LEGAL  RATE 

See  Contract  Rate. 

The  expression  ''legal  rate,"  used  In  Rev. 
St.  1899,  §  1092,  requiring  railroads  to  fur- 
nish double-deck  cars  for  the  shipment  of 
sheep,  and  declaring  tliat  It  shall  not  be  law- 
ful for  any  railroad  to  charge  for  transpor- 
tation of  a  double-deck  car  more  than  the  le- 
gal rate  of  freight  allowed  for  the  shipment 
of  stock,  means  that,  as  a  maximum  rate  has 
been  fixed  for  stock  of  all  kinds,  the  charge 
for  a  double-deck  car  of  sheep  should  not  ex- 
ceed that  rate.  Wynn  v.  Wabash  R.  Co.,  86 
S.  W.  562,  564,  111  Mo.  App.  642. 

LEGAL  RELATION 

"Legal  relation,"  as  used  in  the  mle 
that  the  measure  of  a  succession  tax  under 
a  will  is  the  "legal  relation"  borne  by  the 
legatee  to  the  testator,  is  the  relation  estab- 
lished by  the  law,  and,  while  it  usually  fol- 
lows the  natural  relation,  it  does  not  in  all 
cases.  In  re  Cook's  Estate,  79  N.  B.  991. 
993,  187  N.  T.  253. 

LEGAL  REMEDY 

A  "personal  remedy**  is  where  tiie  injur- 
ed party  seeks  redress  of  the  party  who  in- 
flicted tiie  wrong  and  thus  obtains  a  remedy 
for  the  wrong  committed,  while  a  "legal  rem- 
edy" is  where  the  Injured  party  seeks  his 
remedy  by  and  through  the  intervention  of 
the  courts.  People  ex  reL  Stidger  v.  Horan, 
86  Pac.  268,  34  Colo.  836,  114  Am.  St.  Rep. 
163. 

LEGAL   REPRESENTATIVE 

The  phrase  "legal  representatives^  usu- 
ally means  executors  or  administrators,  but 
it  cannot,  of  course,  mean  executors  and  ad- 
ndnistrators  only,  in  whatever  instrument  it 
may  appear,  and  with  reference  to  all  the 
different  subject-matters  treated  of-  in  the 
multitude  of  varying  instruments,  and  im 
matter  what  the  plain  purpose  of  the  maker 
of  the  instrument  using  the  phrase  may  be  in 
using  it.  It  may,  in  various  circumstances, 
mean  executors,  administrators,  heirs,  lega- 
tees, assignees,  and  devisees,  even  while  lega- 
tees or  devisees  are  strangers;  in  short,  it 
may  mean  any  person  or  corporation  taking 
the  beneficial  interest  in  property,  real  or 
personaL  Allen  v.  Alliance  Trust  Co.,  36 
South.  285,  286,  84  Miss.  319. 

The  terms  "legal  representatives,"  "per- 
sonal representatives,"  etc.,  are  often  used  in 
statutes  and  instruments  of  writing  so  as  to 
include  all  persons  who  stand  in  place  or  rep- 
resent the  interests  of  another,  either  by  his 
act  or  by  operation  of  law.  In  re  Harton*s 
Estate,  62  Atl.  1058,  1059,  213  Pa.  499,  4  L. 
R.  A.  (N.  S.)  939. 

Testator,  after  bequeathing  one  half  of 
his  estate  to  his  wife,  directed  that  the  re- 
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malning  half  be  distributed  among  his  legal 
heirs  and  legal  representatives  according  to 
the  laws  of  distribution.  Held,  that  the  term 
"legal  representatives*'  was  without  precise 
determinate  meaning,  and  was  used  merely 
to  indicate  that  testator  intended  that  all 
who  would  take  under  the  statute  of  distri- 
bution were  entitled  to  share  under  the  term 
*'legal  heirs/'  and  hence  did  not  include  chil- 
dren of  testator's  first  cousins  who  died  be- 
fore testator,  they  not  being  entitled  to  dis- 
tribution in  intestacy,  as  provided  by  Gen. 
St.  1902,  §  3d8.  Dickerman  v.  AlUng,  76  AU. 
3G2,  363,  83  Ck>nn.  342. 

A  certificate  issued  by  a  fraternal  insur- 
ance association  payable  to  the  estate  of  a 
member  is  payable  to  his  ''legal  representa- 
tive" within  the  by-laws  of  the  association 
authorizing  certificates  to  be  made  payable 
to  legal  representatives  of  members.  Vaugh- 
an's  Adm'r  v.  Modern  Brotherhood  of  Amer- 
ica, 149  S.  W.  937,  938,  149  Ky.  587. 

As  adminifltrators  or  ezeoutors 

The  phrase  "legal  representatives"  ordi- 
narily means  executors  or  administrators 
where  not  qualified  by  context.  An  act  of 
Congress  (Act  April  28,  1904,  c.  1759,  33  Stat. 
436)  provided  a  pension  of  $1,000  which 
should  be  exempt  from  payment  of  debts  of 
decedent,  to  be  paid  to  the  legal  representa- 
tives of  any  railway  clerk  killed  while  on 
duty.  Hdd,  that  the  words,  "legal  represent- 
atives," were  used  in  their  ordinary  sense; 
the  intent  being  that  the  money  should  be 
iwid  to  the  administrator  to  be  distributed 
according  to  the  laws  of  the  state  of  dece- 
dent's domicile,  saving  the  payment  of  debts. 
Wolfe  V.  Wolfe,  134  S.  W.  33,  34,  154  Mo. 
App.  218. 

The  phrase  "legal  representatives,"  In 
its  ordinary  acceptation,  means  executors 
and  administrators,  though  it  may  mean  next 
of  kin  or  descendants.  Kelsay  ▼.  Baton,  76 
Pac.  770,  772,  46  Or.  70,  106  Am.  St.  Rep. 
602. 

"The  words  iegal  representatives'  or 
'personal  representatives'  have  also  been  used 
as  designating  executors  or  administrators, 
and  not  next  of  kin,  in  acts  of  Congress  giv- 
ing actions  for  wrongs  or  injuries  causing 
death."  Briggs  v.  Walker,  19  Sup.  Ct.  1,  3, 
171  U.  S.  466,  43  L.  Ed.  243. 

The  words  "legal  representatives"  have 
a  well-recognized  meaning  in  law  that  are 
eiiuivalent  to  executor  or  administrator,  and 
are  technical  words,  and  when  used  in  any 
legal  instrument,  and  there  Is  nothing  in  the 
context  or  otherw^lse  to  explain  their  mean- 
ing, they  should  be  understood  in  their  tech- 
nical sense.  Page  v.  Metropolitan  Life  Ins. 
Co.,  135  S.  W.  911,  912,  98  Ark.  340. 

It  may  be  conceded  that  the  words  "le- 
gal representatives"  frequently  mean  execu- 
tors and  administrators  us  used  in  a  policy 
of  insurance  payable  to  insured's  wife  and 
children  if  living  at  the  time  of  his  death, 


otherwise  to  the  legal  representatives  or  as- 
signs of  said  member.  Hall  v.  Ayers'  Guard- 
ian (Ky.)  105  S.  W.  911,  913,  914. 

Where  a  will  provided  that  any  real 
property  of  testatrix  that  had  not  been  dis- 
posed of  by  her  husband  at  his  death  should 
be  equally  divided  between  her  heirs  and  le* 
gal  representatives  and  his  legal  representa- 
tives, one  who  was  executrix  of  the  husband's 
will  and  a  devisee  thereunder  was  a  "legal 
representative,"  of  the  husband,  within  the 
will  of  testatrix.  Gruenewald  v.  Neu,  74  N. 
E.  101-103,  215  111.  132. 

The  use  of  the  expression,  "heirs  and  le- 
gal representatives"  instead  of  "heirs,  execu- 
tors, and  administrators,"  may,  under  .some 
circumstances,  raise  the  presumption  that 
those  who  are  beneficially  interested  and  suc- 
ceed to  the  property  and  rights  of  the  dece- 
dent are  intended.  Marsh  v.  Marsh,  137  N. 
W.  1122,  1124,  92  Neb.  189. 

"The  ordinary  meaning  of  the  words  'le- 
gal representatives'  is  'executors  and.  admin- 
istrators,' and  they  are  to  be  given  that 
meaning  unless  there  is  something  in  the  will 
properly  construed  to  show  that  they  should 
have  some  other  meaning."  Alexander  v.  Mc- 
Peck,  75  N.  E.  88,  91,  189  Mass.  34. 

"Personal  representatives"  and  "legal 
representatives"  are  sometimes  used  inter- 
changeably, as  signifying  not  only  executors 
or  administrators,  but  also  those  who  legal- 
ly stand  in  place  of,  or  represent  the  inter- 
ests of,  another.  Lowry  v.  City  of  Duluth, 
101  N.  W.  1059,  1060,  94  Minn.  95. 

Under  a  life  policy  in  which  the  insurer 
agreed  with  the  "insured,  his  executors,  ad- 
ministrators, and  assigns,"  to  pay  the  amount 
of  the  policy  to  insured's  "legal  representa- 
tives," the  amount  is  payable  to  insured's  ex- 
ecutors or  administrators,  and  not  to  his 
next  of  kin.  New  York  life  Ins.  Co.  v.  Kan- 
sas City  Nat  Bank,  97  S.  W.  195,  196,  121 
Mo.  App.  479. 

The  words  "legal  representative"  are  pre- 
sumed to  mean  executors  and  administrators, 
and  that  meaning  will  be  attributed  to  them 
in  any  instance,  unless  by  the  context  or  sur- 
rounding circumstances  it  be  shown  that  the 
words  were  not  so  used,  but  denote  some  oth- 
er and  different  idea.  Rockland-Rockport 
Lime  Co.  t.  Leary,  97  N.  B.  48,  47,  203  N.  Y. 
469,  Ann.  Cas.  1913B,  62. 

The  term  "legal  representatives"  of  a 
deceased  person  will  mean  the  executor  or 
administrator  if  the  subject-matter  is  per- 
sonalty, and  heirs  or  devisees  if  it  is  realty, 
within  the  rule  that  all  the  necessary  par- 
lies to  a  judgment  sought  to  be  reviewed 
must  be  the  parties  to  the  bill  of  review,  and, 
if  they  are  dead,  their  "legal  representa- 
tives" must  be  parties.  State  Fair  Ass'n  v. 
Terry,  85  S.  W.  87,  89,  74  Ark.  149  (citing 
Cochran  v.  Cochran,  17  Atl.  981,  127  Pa.  486; 
Ralston  v.  Sharon,  51  Fed.  702;    Johnson  v. 
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Van  Epps,  110  111.  557;   Tarner  v.  Berry,  8 
HL  541). 

In  wills  and  other  written  Instruments, 
the  words  "legal  representatives"  are  fre- 
quently used  to  mean  the  persons  who  suc- 
ceed beneficially  to  the  property  or  Interest 
of  the  deceased.  Whether  in  any  given  case 
they  are  so  used,  or  the  executor  or  adminis- 
trator is  intended,  must  be  determined  from 
a  consideration  of  all  of  the  provisions  of 
the  will.  Marsh  v.  Marsh,  187  N.  W.  1122, 
1124,  92  Neb.  189. 

Within  an  order  of  a  probate  court  that 
money  be  paid  to  a  legatee  of  testatrix  or  his 
'^egal  representative,"  his  executor  or  ad- 
ministrator, and  not  his  heirs,  is  such  repre- 
sentative, as  that  court  could  not  properly 
undertake  to  distribute  his  estate  as  part  of 
the  settlement  of  testatrix's  estate;  the  as- 
certainment of  his  legal  heirs  being,  under 
Gen.  St  1902,  $  394,  for  that  court  in  the 
settlement  of  his  estate.  Ckx>ley  v.  Pigott, 
80  Atl.  92,  93,  84  Conn.  323. 

The  words  "legal  representatives,**  in  a 
certificate  issued  by  a  foreign  corporation 
authorized  to  issue  benefit  certificates,  which 
recites  that  the  amount  thereof  shall  be  paid 
to  "legal  representatives,  related  to  the  mem- 
ber as  "do  not  Include  any  of  the  per- 
sons specified  in  Rev.  St.  1909,  i  7109,  pro- 
viding that  death  benefits  shall  be  paid  to 
the  families,  heirs,  blood  relatives,  aflianced 
husband  or  wife  of,  or  to  persons  dependent 
on,  the  member,  but  mean  the  executor  or 
administrator  of  the  member,  and  the  liabil- 
ity of  the  corporation  is  that  of  a  life  in- 
surance company,  under  section  6945,  making 
the  defense  of  suicide  unavailable  to  4ife  in- 
surance companies.  Ordelheide  v.  Modem 
Brotherhood  of  America,  189  S.  W.  269,  270, 
158  Mo.  App.  677. 

The  words  "representative"  and  "legal 
representative"  of  a  person  do  not  necessarily 
exclude  the  administrator  or  executor,  but 
such  words  employed  in  a  policy  of  a  benefit 
association  in  view  of  the  purposes  of  the 
association  to  benefit  the  family  and  heirs 
of  deceased  members  were  not  intended  to 
Include  the  administrator  of  the  member 
referred  to  in  a  policy.  Tucker  v.  Knights 
of  Pythias  of  North  and  South  America,  68 
8.  El  796,  797,  135  Ga.  56. 

A  claim  against  a  city  for  the  instanta- 
neous death  of  plaintiff's  intestate,  through 
the  clty*8  negligence,  stated  that  the  claim 
was  for  damages  sustained  by  his  estate, 
legal  representatives,  and  heirs,  and  that  his 
estate,  legal  representatives,  and  heirs  claim- 
ed a  specified  sum  as  damages.  Held,  that 
the  words  "legal  representatives*'  were  not 
used  in  their  strictly  technical  sense  as  exec- 
utors or  administrators,  nor  was  the  word 
**heir"  used  in  its  primary  and  technical 
sense  as  one  who,  by  reason  of  birth  in  law- 
ful wedlock,  inherits  real  property,  but  that 
the  expression,  "estate,  legal  representatives, 


and  heirs,"  was  used  with  the  idea  of  using' 
words  broad  enough  in  their  significance  to 
include  all  persons  having  claims  against  the 
city  on  account  of  the  death,  and  hence  the 
claim  was  sufficient  as  a  basis  for  an  action 
for  the  benefit  of  the  widow  under  the  stat- 
ute. Moyer  v.  City  of  Oshkosh,  189  N.  W. 
378,  380,  151  Wis.  586  (citing  4  Words  and 
Phrases,  pp.  3241-3264 ;  5  Words  and  Phras- 
es, pp.  4070-4079). 

Gen.  St  1906,  §  8147,  provides  that, 
where  the  death  of  a  miiaor  child  is  caused 
by  the  wrongful  act  or  negligence  of  a  cor- 
poration or  its  agents^  the  father,  as  the 
legal  representative  of  such  minor  child,  may 
sue  for  the  loss  of  services  of  the  child  and 
for  the  mental  pain  and  suffering  of  the 
parent  or  parents.  Held,  that  the  damages 
authorized  are  personal  to  the  parents,  and 
an  action  therefor  should  be  by  the  parent 
personally,  and  an  administrator  of  the  mi- 
nor child  has  no  interest  in  or  right  to  such 
recovery;  the  term  "legal  representative" 
havioig  reference  to  the  parties  benefited  by 
the  rights  conferred,  and  not  to  the  adminis- 
trator or  executor  of  a  decedent.  Seaboard 
Air  Line  Ry.  v.  Moseley,  53  South.  718,  719, 
60  Fla.  186. 

Testator  devised  the  residue  of  his  es- 
tate to  trustees,  and  directed  that,  if  his 
wife  survived  him,  they  should  set  apart  a 
third  thereof  and  pay  the  income  to  her  for 
life,  and  at  her  death  the  fund  should  be 
divided  into  three  parts,  one  of  which  should 
be  paid  to  his  son,  if  surviving  testator's 
wife,  otherwise  to  his  issue  living  at  the 
time  of  her  death,  and  In  default  of  issue  to 
his  legal  representatives.  He  directed  the 
trustees,  if  the  son  survived  him,  to  set  apart 
and  invest  a  specified  sum  and  pay  the  in- 
come thereof  to  the  son  for  life,  and  at  his 
death  to  pay  the  principal  to  his  issue,  and 
in  default  of  issue  to  his  legal  representa- 
tives. Held,  that  the  words  "legal  repre- 
sentatives'* meant  executors  and  administra- 
tors, so  that  the  son  took  one-third  of  the 
trust  fund  created  for  the  use  of  the  widow 
if  he  survived  her,  and  the  right  to  have  it 
administered  as  a  part  of  his  estate  by  his 
own  executors  or  administrators,  if  he  died 
before  the  widow  without  issue,  and  the 
trust  fund  created  for  his  own  use  was  also 
to  be  turned  over  to  his  executors  or  admin- 
istrators, if  he  died  without  issue.  Alex- 
ander V.  McPeck,  75  N.  B.  88,  91,  189  Mass. 
84. 

Where  two  beneficiary  certificates  were 
payable  to  testator's  mother,  who  died  be- 
fore he  did,  and  provided  that  in  such  case 
they  should  be  payable  to  the  "legal  repre- 
sentatives" of  the  member,  and  the  articles 
of  incorporation  declared  the  object  of  the 
association  to  be  the  equitable  distribution 
of  the  fund  among  the  "families  or  l)enefici- 
aries"  of  deceased  members,  and  declared 
that  each  certificate  entitled  "the  heirs  or 
legal  representatives  or  designated  benefici- 


X^EaAIi  REPRESENTATIVE 


74 


LEGAL  REPRESENTATIVE 


ariee**  to  $2,000,  and  testator's  will  gave  eadi 
of  hlB  two  sisters  such  of  his  property  as 
they  might  have  in  charge  at  his  death,  and 
all  the  "residue  of  which  I  may  die  seised, 
real,  personal  and  mixed,"  absolutely  to  his 
affianced,  it  was  held  that,  while  the  words 
**legal  representatives"  might  sometimes  be 
interpreted  as  'legal  heirs,"  here  they  must 
be  given  their  usual  meaning  and  carried  the 
certificates  to  the  executor,  and  they  went  to 
the  affianced  by  the  residuary  clause.  Walk- 
er V.  Peters,  124  S.  W.  35>  36,  139  Mo.  App. 
681. 

The  word  "heirs"  properly  means  those 
on  whom  the  law  casts  the  real  estate  im- 
mediately on  the  death  of  the  ancestor,  and 
the  words  'iegal  representatives"  mean  exec- 
utors and  administrators.  These  words  are 
to  be  construed  unless  from  the  context  of 
a  will  it  may  be  seen  that  testator  intended 
to  use  them  with  another  meaning.  Where 
a  share  of  an  estate  consisting  of  both  real 
estate  and  personalty  was  to  go  to  the  *'heirs 
or  legal  representatives"  of  a  deceased  lega- 
tee, the  *'heirs,"  according  to  the  plain  mean- 
ing of  the  term,  would  take  the  real  estate. 
Where  a  share  of  an  estate  consistKng  of 
both  real  estate  and  personalty  was  to  go  to 
the  "heirs"  or  "legal  representatives"  of  a 
deceased  legatee,  the  personalty  woiild  go 
to  the  next  of  kin,  since  to  construe  'iegal 
representatives"  in  its  primary  meaning 
would  make  the  personalty  subject  to  the 
testamentary  disposition  and  the  debts  of 
the  deceased  legatee,  while  the  real  estate 
was  not  Howell  v.  Gifford,  53  AU.  1074, 
1077,  64  N.  J.  Eq.  180  (citing  Williams'  Bx'rs, 
1013). 

Testator  bequeathed  to  his  wife  the 
balance  due  on  a  policy  of  insurance  issued 
by  a  company  which  was  neither  a  fraternal 
nor  a  mutual  benefit  association.  The  policy 
provided  for  payment  to  the  beneficiary, 
his  "legal  representatives"  or  assigns.  The 
application  directed  that  the  insurance 
should  be  paid  "to  whom  I  may  direct  in 
my  will."  Held,  that  the  title  vested  in  the 
widow,  after  the  satisfaction  of  a  debt  to 
secure  which  it  had  been  assigned,  as  execu- 
trix, and  not  as  a  beneficiary  under  the 
policy.  Leonard  v.  Harney,  66  N.  B.  2,  173 
N.  Y.  352. 

A  fraternal  insurance  association  issued 
a  certificate  of  membership  to  a  man  who 
named  his  wife  as  beneficiary.  It  provided 
that  if  his  wife  died  before  he  did,  he  might 
name  another  beneficiary,  but  if  he  failed  to 
do  so,  the  insurance  should  be  paid  to  his 
legal  representative.  The  wife  died;  he 
died  later;  an  administrator  was  appointed 
to  whom  the  association  paid  the  money.  The 
insured  left  three  children  who  sued  the  ad- 
ministrator to  recover  the  money.  Held, 
that  the  administrator  was  the  legal  repre- 
sentative of  the  deceased  within  the  meaning 
of  that  term  and  was  entitled  to  the  money. 


Hunt  V.  Remsberg,  112  Pac.  590,  591,  83  Kan. 
665,  32  L.  R.  A.  (N.  S.)  246,  21  Ann.  Gas.  1267. 

Affent 

A  provision  of  an  insurance  policy  that 
the  term  insured,  as  used  therein,  shall  in- 
clude his  "legal  representatives,"  does  not 
include  his  agents.  Boston  Marine  Ins.  Co. 
V.  Scales,  49  S.  W.  743,  745,  101  Tenn.  628. 

Assigaees,  pnroliaserBy  and  s^antees 

The  words  "legal  representative,"  as 
used  in  a  statute  relating  to  settlement  on 
public  lands.  Included  not  only  heirs,  execu- 
tors, or  administrators  of  a  settler,  but  his 
legal  assigns.  Lapish  v.  Wells,  6  Greenl. 
(6  Me.)  175,  185. 

An  assignment  of  a  patent  to  two  per- 
sons named,  "and  to  their  legal  representa- 
tives," to  be  held  and  enjoyed  by  them  for 
th^r  own  use  and  behoof  "and  for  the  use 
and  behoof  of  their  legal  representatives," 
is  not  a  mere  personal  license  to  the  persons 
named,  but  the  words  "legal  representatives" 
mean  "assigns"  as  well  as  "executors  and  ad- 
ministrators." Hamilton  v.  Klngsburg,  11 
Fed.  Gas.  346,  347,  15  Blatchf.  64. 

On  the  death  of  a  party  to  an  action  in- 
volving real  estate,  the  heir  of  the  deceased 
party  must  be  brought  in  as  successor,  and 
hence  a  contention  that  the  provisions  of  the 
Gode  of  Public  General  Laws,  providing  that 
if  a  party  to  a  suit  in  equity  shall  die  before 
final  decree,  leaving  heirs  at  law  or  repre- 
sentatives who  should  be  made  parties,  it 
shall  not  be  necessary  to  file  an  amended 
bill,  do  not  contemplate  that  such  proceed- 
ings should  be  revived  by  summoning  in  the 
heir,  but  that  they  mean,  by  using  the  term 
"legal  representati've,"  that  the  purchaser, 
and  none  other,  in  case  of  a  sale  of  the  land 
by  the  fraudulent  vendee,  should  be  brought 
in,  is  untenable.  Sinclair  v.  Auxiliary  Real- 
ty Go.,  57  Ati.  664,  668,  99  Md.  223. 

The  term  "legal  representative,"  as  used 
in  a  land  patent,  embraced  a  representative 
by  contract,  a  grantee,  or  assignee,  as  well 
as  a  representative  by  operation  of  law.  The 
purchaser  of  a  land  claim  sold  by  a  Louisi- 
ana parish  court  in  administration  proceed- 
ittigs  is  a  "legal  representative"  of  the  <dalm- 
ant,  within  the  meaning  of  Act  Gong.  June 
2,  1858,  requiring  the  surveyor  general  of  the 
district  in  which  a  land  claimed  is  located, 
on  satisfactory  proof  that  such  claim  had 
been  confirmed  and  is  unsatisfied,  to  issue  to 
the  claimant  or  his  "legal  representative"  a 
certificate  of  location  of  a  quantity  of  land 
equal  to  that  so  confirmed  and  unsatisfied. 
Bradley  v.  DeUs  Lumber  Co.,  81  N.  W.  394, 
396,  105  Wis.  245. 

Gode  Giv.  Proc.  Gal.  |  473,  provides  that 
an  assignee  or  grantee  is  a  "legal  representa- 
tive" of  the  assignor  or  grantor  in  regard  to 
the  things  assigned  or  granted.  Abb.  Law 
Dictionary  says  that  "to  represent  a  person" 
is  to  stand  in  his  place,  to  act  his  part,  ex- 
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erdse  his  right,  or  take  his  share.    Brown  ▼. 
Massey,  76  Pac.  226,  228,  13  Okl.  670. 

While  in  •common  parlance  the  expres- 
sion "legal  representatives"  means  adminis- 
trators or  executors,  legally,  it  is  not  always 
so  exclusive.  Under  a  lease  giving  the  lessor 
the  right  to  cancel  the  lease  and  providing 
that  the  covenant  and  agreements  contained 
therein  were  binding  on  the  parties  and  their 
legal  representatives,  a  grantee  of  the  lessor 
had  a  right  to  cancel  the  lease.  Adler  v. 
Lowenstein,  102  N.  Y.  Supp.  492,  493,  52 
Misc.  Rep.  556  (dtiug  Mutual  Life  Ins.  Co.  v. 
Armstrong,  6  Sup.  Gt  877,  879,  117  U.  S.  691, 
597,  29  L.  Ed.  999;  Warnecke  v.  Lembca,  71 
III  91,  93,  12  Am.  Rep.  85). 

As  assigns 

See  Assigns. 

Descendants 

While  the  term  'legal  representatives" 
in  its  ordinary  acceptation  means  executors 
iind  administrators,  it  may  also  mean  de- 
scendants. Kelsay  v.  Eaton,  76  Pac.  770,  772, 
45  Or.  70,  106  Am.  St  Rep.  662. 

Under  a  will  giving  legacies  to  relatives 
who  shall  be  living  or  whose  legal  represent- 
atiyes  shall  be  living  at  a  certain  time,  the 
words  "legal  representatives"  mean  children 
or  lineal  descendants.  Miller  v.  Metcalf,  68 
AU.  743,  745,  77  Conn.  176. 

Testator  created  a  testamentary  trust, 
and  provided  that  the  income  thereof  should 
be  applied  to  the  use  of  daughters  named 
and  a  son  named,  and  declared  that  on  the 
death  of  the  daughters,  respectively,  the 
principal  held  in  trust  for  the  daughter  dy- 
ing should  be  transferred  to  the  children  of 
tbe  deceased  daughter,  and,  in  default  of  chil- 
dren, the  property  should  go  to  the  other  chil- 
dren named  in  the  will  and  to  their  legal  rep- 
resentatives. Held,  that  the  words  "legal  rep- 
resentatives" meant  lineal  descendants, 
though  the  daughters  were  Illegitimate  chil- 
dren of  testator.  Dwight  v.  Gibb,  129  N.  Y. 
Snpp.  961,  964,  145  App.  Div.  223. 

Devisees  and  legatees 

The  words  * 'legal  representatives,*'  as 
used  in  a  contract  for  preferential  rates  be- 
tween a  railroad  company  and  a  shipper, 
which  provided  that  the  railroad  agreed  to 
transfer  logs  for  such  shipper  and  his  as- 
signs at  a  prescribed  rate,  and  defined  the 
word  "assigns'*  as  limited  to  the  shipper's 
legal  representatives  in  case  of  death,  to  his 
Huccessors  in  the  timber  and  lumber  business 
in  case  of  his  retirement,  and  to  any  mill 
that  he  might  build  or  purchase,  does  not  in- 
clude a  legatee  of  the  shipper's  lumber  busi- 
ness under  his  will.  Sullivan  v.  Louisville 
&  N.  R.  Ck).,  85  South.  694,  697,  138  Ala.  650. 

In  Rev.  Civ.  St  art.  2248,  providing  that 
in  actions  against  executors,  etc,  neither  par- 
ty shall  be  allowed  to  testify  against  the  oth- 
er as  to  any  transaction  with  the  testator, 


etc.,  unless  called  by  the  opposite  party,  and 
providing  that  the  provision  shall  extend  to 
all  actions  by  or  against  the  heirs  or  *4egal 
representatives"  of  a  decedent  arising  out  of 
transactions  with  the  decedent,  the  reference 
to  heirs  and  "legal  representatives"  does  not 
include  devisees  and  legatees,  and  In  an  ac- 
tion to  cancel  a  deed  given  to  one  since  de- 
ceased, where  it  appeared  that  by  a  settle- 
ment among  the  defendants  certain  churches 
were  entitled  to  an  interest  in  the  estate  as 
legatees  and  other  defendants  were  entitled 
to  an  interest  as  heirs,  plaintiflTs  testimony 
that  the  deed  to  the  decedent  had  been  given 
to  secure  a  debt  which  had  been  released  by 
decedent's  will  was  admissible,  as  against  the 
churches  as  legatees,  but  not  as  against  the 
other  defendants  as  heirs.  Emerson  v.  Scott, 
87  S.  W.  369,  370,  39  Tex.  Civ.  App.  65. 

The  term  "legal  representatives"  of  a  de- 
ceased person  will  mean  the  executor  or  ad- 
ministrator if  the  subject-matter  is  person- 
alty, and  h^rs  or  devisees  if  it  is  realty, 
within  the  rule  that  all  the  necessary  par- 
ties to  a  judgment  sought  to  be  reviewed 
must  be  the  parties  to  the  bill  of  review,  and, 
if  they  are  dead,  their  ''legal  representatives" 
must  be  parties.  State  Fair  Ass'n  v.  Terry, 
85  S.  W.  87,  89,  74  Ark.  149  (citing  Cochran 
V.  Cochran,  17  Atl.  981, 127  Pa.  486 ;  Ralston 
V.  Sharon,  51  Fed.  702 ;  Johnson  v.  Van  ESpps, 
110  111.  557 ;  Turner  v.  Berry,  8  111.  541). 

Under  Laws  1885,  p.  698,  c.  405,  §  6,  pro- 
viding for  the  delivery  of  a  tax  deed  to  the 
purchaser,  his  ''legal  representatives"  or  as- 
signs, a  deed  is  properly  delivered  to  the 
sole  devisee  of  the  purchaser's  estate,  the 
quoted  term  not  being  necessarily  confined  to 
executors,  administrators,  etc.  Rosenblum  v. 
Eisenberg,  108  N.  Y.  Supp.  350,  353,  123  App. 
Div.  896  (citing  Griswold  v.  Sawyer,  26  N.  E. 
464,  125  N.  Y.  411 ;  Rice's  Lessee  v.  White,  8 
Ohio,  216 ;  2  Blackw.  Tax  Titles,  S  963,  and 
note  1,  citing  cases;  Black,  Tdx  Titles,  p. 
312 ;  Morehouse  v.  Phelps,  18  111.  472 ;  Mutu- 
al Life  Ins.  Co.  v.  Armstrong,  6  Sup.  Ct.  877, 
117  U.  S.  591,  29  L  Ed.  907 ;  Duncan's  Les- 
see V.  Walker  [Pa.]  1  Yeates,  213 ;  Common- 
wealth ex  rel.  Kreber  v.  Bryan  [Pa.]  6  Serg. 
&  R.  81;  Wamsley  v.  Crook,  3  Neb.  344; 
Lee  V.  Dill  [N.  Y.]  39  Barb.  521). 

HeirSy  next  of  ldii»  and  dlstrilmtees 

Heirs  as  including,  see  Heirs. 
Lineal    heir    as    including,    see    Lineal 
Heirs. 

While  the  term  "legal  representatives" 
ordinarily  means  executors  or  administra- 
tors, it  may  be  shown  to  mean  next  of  kin. 
Wolfe  V.  Wolfe,  134  S.  W.  33,  34,  154  Mo. 
App.  218 ;  Kelsay  v.  Eaton,  76  Pac.  770,  772, 
45  Or.  70,  106  Am.  St.  Rep.  662. 

P.  L.  1898,  p.  778,  S  168,  provides  that 

{ the  orphans'  court  shall  make  distribution 

*'to  the  next  of  kindred  to  the  intestate  in 

!  equal  degrees,  or  legally  representing  their 

'  stocks,"  and  section  169  provides  that»  "in 
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("ase  there  be  no  child,  then  to  the  next  df 
kindred  of  equal  degree  of  or  unto  the  intes- 
tate and  their  legal  representatives  as  afore- 
said.'* Held  that  the  words  "legal  represen- 
tatives/' as  used  in  section  169,  mean  legal 
representatives  of  their  stocks,  and,  having 
found  a  common  ancestor  of  the  intestate 
and  the  living  next  of  kin,  the  logical  con- 
clusion is  that  the  nearest  class  of  kinsman 
descending  from  that  ancestor,  together  from 
the  stock  to  which  representation  is  limited. 
Smith  V.  McDonald,  61  AtL  453,  454,  69  N.  J. 
Eq.  765. 

The  term  "legal  representatives"  of  a  de- 
ceased person  will  mean  the  executor  or 
administrator  if  the  subject-matter  is  per- 
sonalty, and  heirs  or  devisees  if  it  is  realty, 
within  the  rule  that  all  the  necessary  par- 
ties to  a  Judgment  sought  to  be  reviewed 
must  be  the  parties  to  the  bill  of  review,  and, 
if  they  are  dead,  their  "legal  representatives*' 
must  be  parties.  State  Fair  Ass'n  v.  Terry, 
85  S.  W.  87,  89,  74  Ark.  149  (citing  CJochran 
V.  Cochran,  17  Atl.  981,  127  Pa.  486 ;  Ralston 
v.  Sharon,  51  Fed.  702 ;  Johnson  v.  Van  Epps, 
110  111.  557 ;  Turner  v.  Berry,  8  111.  541). 

While  it  may  be  conceded  that  the  words 
"legal  representatives"  mean  executors  and 
administrators,  as  used  in  Ky.  St  1904,  i 
655,  providing  that  when  a  policy  of  insur- 
ance is  effected  on  one's  own  life,  in  favor 
of  some  person  other  than  himself,  having  an 
insurable  interest  therein,  the  lawful  benefi- 
ciary, other  than  himself  or  his  "legal  repre- 
sentatives,** shall  be  entitled  to  its  proceeds 
as  against  creditors  and  representatives  of 
insured,  yet  In  an  assessment  insurance  poli- 
cy that  the  amount  should  go  on  his  death 
to  his  wife  (naming  her)  and  his  two  daugh- 
ters, if  living,  otherwise  his  "legal  representa- 
tives*' should  l>e  entitled  to  the  insurance 
in  equal  parts,  the  words  mean  heirs  and 
distributees.  Hall  v.  Ayer's  Guardian  (Ky.) 
105  S.  W.  911,  913,  914. 

That  the  heirs  at  law  of  a  lessor,  who 
dies  intestate,  were  the  only  persons  who 
could  execute  a  good  and  sufficient  deed  to 
premises  leased  with  an  option  to  the  lessee 
to  purchase,  will  not  make  them  the  "legal 
representative"  contemplated  by  the  lease,  to 
whom  notice  of  a  desire  to  exercise  the  op- 
tion was  to  be  given,  where,  by  its  terms,  the 
legal  representative  provided  for  was  not  re- 
<iuired  to  execute  the  deed,  but  only  to  deliv- 
er it  or  cause  it  to  be  delivered.  Rockiand- 
Rockport  Lime  Co.  v.  Leary,  97  N.  B.  43,  47, 
203  N.  Y.  469,  Ann.  Cas.  1913B,  62. 

"While  technically  the  words  'legal  rep- 
resentatives' mean  administrators  or  execu- 
tors, they  may  refer  to  heirs  or  next  of  kin. 
A  'representative'  is  one  who  stands  in  the 
place  of  an  owner  of  real  estate  as  heir,  of 
personalty  as  next  of  kin.  He  is  one,  also, 
who  takes  by  representation,  and  in  wills 
and  settlements  the  terms  'representatives' 
and  'legal  representatives'  are  frequently  held 


to  mean  heirs  and  next  of  kin,  and  not  ex- 
ecutors and  administrators."  Davidson  ▼. 
Jones,  98  N.  Y.  Supp.  265,  266,  112  App.  Div. 
254  (citing  Grlswold  v.  Sawyer,  26  N.  E.  464, 
125  N.  Y.  411). 

In  Davidson  v.  Jones,  98  N.  Y.  Supp.  265, 
112  App.  Div.  255,  it  was  held  that  though 
the  words  "legal  representative"  in  a  will  de- 
vising property  to  the  testator's  wife  and  on 
her  decease,  to  her  children,  or  to  their  legal 
representative,  refer  technically  to  executors 
or  administrators,  yet  they  may  also  mean 
heirs  at  law  or  next  of  kin,  and  where  used 
in  reference  to  real  estate,  they  mean  heirs 
of  testator's  deceased  children.  In  re  Alli- 
son, 102  N.  Y.  Supp.  887,  895,  53  Misc.  Rep. 
222. 

Where  a  testator  makes  a  bequest  to  his 
sister,  or,  in  case  of  her  death  before  his 
own,  to  her  heirs  and  legal  representatives, 
the  expression  "legal  representatives"  is 
equivalent  to  "heirs,"  and  may  be  regarded  as 
mere  surplusage.  In  re  Riesenberg's  Es- 
tate, 90  S.  W.  1170,  1171,  116  Mo.  App.  SCfe. 

Where  there  was  nothing  in  the  contract 
of  insurance  nor  in  any  statute  or  provision 
in  the  charter  of  the  company  to  indicate 
that  the  words  "legal  representatives"  were 
used  in  their  broader  sense  to  mean  heirs  at 
law,  and  the  policy  was  an  endowment  paya- 
ble to  the  insured  if  he  was  alive  at  the  end 
of  15  years,  and  to  his  legal  representative 
if  he  died  before  that  time,  his  heirs  had  no 
vested  interest  in  the  policy  by  the  use  of 
such  phrase,  which  would  prevent  the  insured 
from  assigning  the  policy.  Page  v.  Metropol- 
itan Ufe  Ins.  Co.,  135  S.  W.  911,  912,  98 
Ark.  340. 

Gen.  St  1902,  §  398,  provides  that  ances- 
tral real  estate  shall  be  distributed  to  the 
brothers  and  sisters,  and  those  who  legally 
represent  them,  of  the  blood  of  the  ancestor 
from  whom  such  estate  came;  that,  if  there 
are  none  such,  then  to  the  children  of  the 
ancestor,  and  those  who  legally  represent 
them;  that,  if  there  be  none  such,  then  to 
the  brothers  and  sisters  of  the  ancestor,  and 
those  who  legally  represent  them ;  and  that, 
if  there  be  none  such,  then  it  shall  be  divided 
in  the  same  manner  as  other  real  estate. 
Held  that  "legal  representatives"  means 
those  who  inherit  property  per  stirpes  as 
the  representatives  of  a  deceased  ancestor, 
in  whose  place,  for  the  purpose  of  succession 
to  such  property,  they  stand,  and  so,  where 
a  son  as  the  sole  issue  of  his  father  died 
without  issue,  his  mother  surviving,  ances- 
tral estate  which  he  had  inherited  from  his 
father  did  not  pass  to  her  as  the  "legal  rep- 
resentative" of  the  son's  children,  and  hence 
on  the  death  of  the  mother  the  nearest  of 
kin  to  the  son  on  his  father's  side  were  en- 
titled to  the  property  as  against  the  nearest 
of  kin  on  his  mother^s  side.  In  re  Tuttle's 
Estate,  59  Aa  44,  45,  77  Conn.  310  (citing 
Eetchum  t.  Corse,  31  AtL  486,  66  Conn.  89). 
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In  Const.  §  193,  the  phrase  "legal  or  per- 
sonal representatives,"  emhraces  not  only  the 
executor  or  administrator,  but  the  heirs  or 
next  of  kin,  as  the  case  may  be,  and  action 
for  death  may  be  brought  by  the  executor, 
administrator,  heirs,  or  next  of  kin,  and  the 
widow,  children,  and  administrator  may  Join 
in  an  action.  Yazoo  &  M.  V.  R.  Ck>.  v.  Wash- 
ington, 45  South.  614,  92  Miss.  129. 

By  'legal  representatives"  in  a  bequest 
in  trust  to  pay  the  income  to  H.,  n^hew  of 
testatrix,  and,  at  his  death,  the  principal 
to  such  of  his  legal  representatives  "as  are 
related  to  me  by  blood,'*  is  meant  his  heirs 
at  law.  Hartford  Trust  Co.  ▼.  Wolcott,  81 
Atl.  1057,  85  Conn.  134. 

A  life  policy  stipulated  that  the  insurer 
agreed  with  the  ''insured,  his  executors,  ad- 
ministrators and  assigns,"  to  pay  the  amount 
of  the  policy  to  the  insured's  "legal  repre- 
sentatives" within  a  specified  time  after 
proof  of  the  death  of  the  insured.  The  in- 
sured, at  the  time  the  policy  was  issued,  was 
unmarried.  Held,  that  the  words  "legal  rep- 
resentatives" meant  the  insured's  executors 
or  administrators,  and  not  his  next  of  Idn. 
New  York  Life  Ins.  Co.  v.  Kansas  City  Nat 
Bank,  97  S.  W.  195,  196,  121  Mo.  App.  479. 


A  provision  In  an  insurance  policy  that, 
where  the  expression  "insured"  is  used  there- 
in it  shall  include  the  "legal  representatives" 
of  the  insured,  does  not  entitle  a  receiver  to 
take  the  place  of  the  insured  in  answer  to 
a  demand  by  the  company  that  the  insured 
shall  appear  for  examination  under  oath  re- 
specting a  loss,  as  required  by  the  policy,  al- 
though the  receiver  was  appointed  for  the 
express  purpose  of  collecting  the  insurance; 
the  insured  having  absconded  and  having 
heen  adjudged  a  bankrupt  Sims  v.  Union 
Assur.  Soc.,  129  Fed.  804,  805,  808. 

Bponse 

The  fact  that  the  statute  authorlzea 
proof  to  be  made  by  the  heirs  or  "legal  rep- 
resoitatives"  does  not  give  the  widow,  claim- 
ing only  a  dower  interest,  any  title  in  the 
land,  since  the  quoted  phrase,  in  its  ordi- 
nary acceptation,  means  executor  or  admin- 
istrator. Braun  v.  Mathieson,  116  K.  W. 
7a0,  791,  188  Iowa,  409. 

SwrrlTitti:  partner 

Under  the  statute  prohibiting  a  party  to 
testify  against  the  opposite  party  in  actions 
by  or  against  the  heirs  or  legal  representa- 
tives of  a  decedent  arising  out  of  any  trans- 
action with  such  decedent,  etc.,  a  surviving 
partner,  suing  for  the  benefit  of  the  firm,  is 
not  a  'legal  representative"  of  the  deceased 
partner.  Shivel  &  Stewart  v.  Greer  Bros. 
(Tex.)  123  S.  W.  207,  208. 

Tmatee  In  bankniptoy 

"The  terms  'legal  r^rcsentative'  and 
^personal  representative,'  in  their  commonly 
accepted  sense,  mean  administrator  or  ex- 


ecutor, though  this  is  not  their  only  defini- 
tion. They  may  mean  heirs,  next  of  kin,  or 
descendants,  and  sometimes  assignees  or 
grantees.  The  sense  in  which  the  term  is  to 
be  understood  depends  somewhat  on  the  in- 
tention of  the  party  using  it  and  is  to  be 
gathered,  not  altogether  from  its  use,  but 
by  the  surrounding  circumstances."  Whether 
a  trustee  in  bankruptcy  is  a  "legal  represen- 
tative" within  Act  June  3,  1864,  §  30,  i;( 
Stat  108,  c.  106  (Rev.  St  |f  5197,  5198),  pro- 
viding that,  where  a  greater  rate  of  interest 
has  been  paid  a  bank  than  that  allowed  by 
that  section,  the  person  paying  the  same  or 
his  "legal  representative"  may  recover  back 
twice  the  amount  of  interest  so  paid,  might 
admit  of  doubt.  Reed  v.  American-German 
Nat  Bank,  155  Fed.  233,  236  (citing  6  Words 
and  Phrases,  p.  5358;  Griswold  T.  Sawyer, 
26  N.  B.  464,  125  N.  Y.  411). 

LEGAL  RESIDENGC 

As  residence,  see  Residence. 
Inhabitant  synonymous,  see  Inhabitan- 
cy— Inhabitant 
Re^dent  importing,  see  Resident 

The  "legal  residence"  of  a  corporation, 
within  a  statute  providing  that  actions  shall 
be  tried  in  the  county  in  which  def^idant  re- 
sides, etc.,  is  the  county  designated  in  Its 
articles  of  incorporation  as  the  county  in 
which  its  principal  ofllce  shall  be  kept 
Woods  Gold  Min.  Co.  v.  Royston,  108  Pac. 
291,  292,  293,  46  Colo.  191. 

"There  is  a  broad  distinction  between 
a  legal  and  actual  residence.  A  'legal  resi- 
dence* (domicile)  cannot,  in  the  nature  of 
things,  coexist  in  the  same  person  in  two 
states  or  countries.  He  must  have  a  legal 
residence  somewhere.  He  cannot  be  a  cos- 
mopolitan. The  succession  to  movable  prop- 
erty, whether  testamentary  or  in  case  of  in- 
testacy, except  as  regulated  by  sttitute,  the 
Jurisdiction  of  the  probate  of  wills,  the  right 
to  vote,  the  liability  to  poll  tax,  and  to  mili- 
tary duty,  and  other  things,  all  depend  up- 
on the  party's  legal  residence  or  domicile. 
For  these  purposes,  he  must  have  a  legal  res- 
idence. The  law  will,  from  facts  and  cir- 
cumstances, fix  a  legal  residence  for  him,  un- 
less he  voluntarily  fixes  it  himself.  His  le- 
gal residence  consists  of  fact  and  intention. 
Both  must  concur.  And  when  his  legal  resi- 
dence is  once  fixed,  it  requires  both  fact  and 
intention  to  change  it  As  contradistinguish- 
ed from  his  legal  residence,  he  may  have 
an  actual  residence  in  another  state  or  coun- 
try. He  may  abide  in  the  latter  without 
surrendering  his  legal  residence  in  the  for- 
mer, provided  he  so  intends.  His  legal  res- 
idence, for  the  purposes  above  indicated,  may 
be  merely  ideal,  but  his  actual  residence 
must  be  substantive.  He  may  not  actually 
abide  at  his  legal  residence  at  all,  but  his  ac- 
tual residence  must  -be  his  abiding  place." 
Pickering  v.  Winch,  87  Pac  768,  766,  48  Or. 
500,  9  L.  R.  A.  (N.  S.)  1159  (quoting  and 
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adopting  definition  in  Tipton  v.  Tipton,  8  S. 
W.  440,  87  Ky.  245;  Michael  v.  Michael,  79 
8.  W.  74,  75,  34  Tex.  av.  App.  630). 

The  actual  residence  is  not  always  the 
"legal  residence"  or  inhabitancy  of  a  man. 
The  foreign  minister  actually  resides  and 
is  personally  present  at  the  court  to  which  he 
is  accredited,  but  his  "legal  residence*'  or  in- 
habitancy or  domicile  are  in  his  own  country. 
Under  Code  Iowa,  $  2906,  which  requires  a 
chattel  mortgage  to  be  recorded  in  the  coun- 
ty where  the  holder  of  the  property  resides, 
a  mortgagor  may  be  a  resident  of  a  coun- 
ty, within  the  meaning  of  the  statute,  al- 
though his  legal  domicile  is  elsewhere;  and 
a  mortgage  given  by  a  railroad  contractor  on 
property  in  his  possession,  in  a  county  where 
he  is  at  work,  and  in  which  he  actually  re- 
sides with  his  family,  while  engaged  in  per- 
forming his  contract,  is  properly  recorded  in 
such  county,  although  his  residence  there 
may  be  only  temporary.  In  re  Brannock,  131 
Fed.  819,  822,  823. 

LEGAL  RIGHT 

See  Mutuality  of  Legal  Right 

A  "legal  right"  is  a  claim  recognizable 
and  enforceable  at  law.  In  re  Folwell's  Es- 
tate, 62  Atl.  414,  415,  68  N.  J.  Eq.  728,  2  L 
R.  A.  (N.  S.)  1193. 

By  "legal  rights"  are  meant  rights  which 
have  been  firmly  established,  and  are  undis- 
puted or  indisputable.  Tacoma  R.  &  Power 
Co.  V.  Pacific  Traction  Co.,  155  Fed.  259,  261. 

The  words  "legal  right,"  within  the  rule 
relating  to  uttering  forged  writings  to  the 
effect  that  the  writing  forged  or  counter- 
feited must  be  apparently  such  as  will  de- 
prive a  person  of  property,  estate,  or  a  "le- 
gal right,"  evidently  mean  a  right  that  may 
be  enforced  in  a  civil  action.  Commonwealth 
v.  Tabor  (Ky.)  104  S.  W.  261,  262. 

A  cause  of  action  is  inconceivable  sep- 
arately from  the  rights  which  it  invades,  and 
a  legal  right  is  inconceivable  separately  from 
possible  infractions  of  that  right  A  "legal 
right"  or  title  in  this  aspect  is  the  privilege 
found  in  law  against  certain  acts  or  omis- 
sions on  the  part  of  others.  Telulah  Paper 
Co.  V.  Patten  Paper  Co.,  112  N.  W.  522,  524, 
132  Wis.  364,  425. 

The  order  of  deportation  of  a  Chinese 
I)erson,  who  has  plainly  violated  the  exclu- 
sion act  made  by  a  court  of  the  United 
States,  pursuant  to  the  acts  of  Congress,  is 
not  made  in  an  ordinary  justiciable  case,  and 
does  not  deal  with  "legal  rights,"  as  that  ex- 
pression is  generally  understood.  It  merely 
involves  the  pretended  claim  to  remain  in 
this  country  of  an  individual  who,  against 
settled  American  policy  and  against  the  posi- 
tive command  of  our  statutes,  has  surrepti- 
tiously and  fraudulently  obtruded  his  unac- 
ceptable presence  among  our  people.  Unit- 
ed States  V.  Fah  Chung,  132  Fed.  109,  110. 


LEGAL  SEPARATION 

The  provision  of  Code,  {  966,  that  "legal 
separation  from  bed  and  board  may  be  grant- 
ed for  drunkenness,  cruelty,  and  desertion," 
read  in  connection  with  the  other  sections  of 
the  Code  relating  to  divorce,  and  their  index 
or  head  lines,  which  plainly  contemplate  and 
provide  for  the  two  kinds  of  divorce  known 
to  the  law  before  the  adoption  of  the  Code, 
namely,  divorce  a  vinculo  and  divorce  a  men- 
sa  et  thoro,  has  no  application  to  voluntary 
deeds  of  separation,  nor  does  it  apply  to  di- 
vorce a  vinculo,  but  means  that  a  divorce  a 
mensa  et  thoro  may  be  granted  for  the  causes 
mentioned;  the  prefixing  of  the  adjective  "le- 
gal" to  the  words  "separation  from  bed  and 
board"  being  only  an  inartificial  mode  of  ex- 
pressing the  meaning  of  what  would  have 
been  better  expressed  by  the  use  of  the  word 
"divorce,"  instead  of  the  term  "legal  sep- 
aration." Maschaur  v.  Maschaur,  23  App. 
D.  C.  87,  89. 

LEGAL  8ERVIOE8 

"Legal  services"  are  "extraordinary  serv- 
ices" within  Rev.  St  1898,  {  3929,  providing 
that  an  allowance  may  be  made  to  adminis- 
trators for  all  extraordinary  services.  In  re 
Ryan's  Estate,  94  N.  W.  342,  344,  117  Wis. 
480. 

LEGAL  SETTLEMENT 

Rev.  Pol.  Code  1903,  §§  2810,  2812,  charge 
the  care  of  an  insane  person  to  a  county 
where  he  has  acquired  a  "legal  settlement" 
without  defining  what  shall  constitute  such 
a  settlement  Held,  that  it  must  be  deemed 
to  have  been  used  with  the  same  meaning 
as  in  section  2764,  relating  to  poor  and  indi- 
gent persons,  and  providing  that  they  acquire 
a  "legal  settlement"  charging  a  county  with 
their  support  by  a  residence  therein,  for  90 
days  which  they  lose  by  acquiring  a  new  one 
or  by  willful  absence  from  the  county  for 
90  days;  it  not  appearing  that  a  legal  sup- 
plement was  otherwise  defined  by  any  stat- 
ute. In  re  Bigelow.  96  N.  W.  698.  17  S.  D. 
331. 

LEGAL  SHARE 

The  words  "legal  share,*^  standing  alone 
and  unqualified  by  other  expressions  In  a 
will  whereby  testator  gave  to  his  wlfSe  the 
legal  share  of  his  real  estate  and  personal 
property,  indicate  an  intention  that  she  shall 
take  one-half  of  the  personal  property  abso- 
lutely and  the  income  of  one-half  of  the  real 
estate  for  life,  in  the  absence  of  any  children 
of  the  parties,  and  a  will  whereby  testator 
gave  to  his  wife  described  property  for  use 
as  long  us  she  desired,  after  which  the  same 
should  be  sold  by  his  executors  and  become 
a  part  of  his  estate,  and  whereby  he  declared 
that  the  legal  share  of  his  real  estate  and  per- 
sonal property  should  be  paid  to  his  wife  as 
her  share,  and  whereby  he  gave  a  legacy  in 
money  and  the  balance  of  his  estate  to 
enuiuernted   relatives,   and  whereby  he   di- 
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rected  his  executors  to  dispose  of  all  -his 
estate  within  a  specified  time,  used  the  term 
In  such  sense.  In  re  DuU*s  Estate,  71  Atl. 
9, 10,  222  Pa.  206,  128  Am.  St  Bep.  796. 

LEGAL  SUBBIVISIOlf 

"Legal  subdivision,"  as  used  in  Gen.  St 
1901,  i  6339,  requiring  each  "legal  subdivision 
of  school  land  to  be  appraised  separately 
prior  to  its  being  exposed  to  sale,  refers  to 
the  smallest  subdivision  under  the  congres- 
sional system  of  surveying,  namely  (except 
where  for  special  reasons  lots  are  platted  in 
more  or  less  irregular  shape  as  in  the  case 
of  fractional  sections),  quarter-quarter  sec- 
tions, or  40-acre  tracts.  Hopper  T.  Nation, 
96  Pac  77,  78,  78  Kan.  198. 

LEGAI.  SXTRVET 

Act  March  30,  1872  (St  1871-72,  p.  766, 
c.  531),  for  the  survey  of  a  line  dividing  par- 
ticular counties,  declaring  that  the  line  so 
surveyed  should  be  conclusive  until  the  Legls- 
lotnre  should  change  it  or  order  another  sur- 
vey, did  not  repeal  Pol.  Code,  §§  39G9->3972, 
providing  that  any  county  lines  not  adequate- 
ly marked  should  be  run  and  marked  by  the 
Surveyor  General;  and  hence  a  survey  under 
the  special  act  was  a  "legal  survey."  Trini- 
ty County  V.  Mendocino  County,  90  Pac.  685, 
686,  151  Cal.  279. 

LEGAL  TENDER 

As  money,  see  Money. 

To  constitute  a  *'legal  tender*'  it  is  essen- 
tial to  prove  an  actual  offer  of  the  sum  due, 
miless  the  actual  production  and  offer  of  the 
money  be  dispensed  with  by  the  express  dec- 
laration of  the  creditor  that  he  will  not  ao- 
cept  it,  or  by  some  equivalent  act  Green- 
wood V.  Watson,  171  Fed.  619,  621,  96  O.  C. 
A  421  (citing  Buchenau  v.  Homey,  12  111. 
336). 

A  decree  requiring  payment  at  a  certain 
time  Is  not  complied  with  by  a  tender  of  the 
amount  in  •'national  bank  notes."  Lawrence 
V.  Staigg,  10  B.  I.  581,  598. 

A  bill  of  exchange  is  not  "legal  tender.** 
United  States  Health  &  Accident  Ins.  Co.  v. 
(nark,  83  N.  E.  760,  762,  41  Ind.  App.  345. 

LEOAX.  TITX.E 

See  Inchoate  Legal  Title. 
Seisin  importing,  see  Seisin. 

A  purchasers  interest  in  land  by  virtue 
of  a  contract  of  sale  is  *'legal  title**  within 
the  one-year  limitation  (C3ode  Supp.  1907,  § 
3447b),  barring  the  claim  of  a  spouse  not 
joining  in  a  conveyance  by  the  holder  of  the 
legal  title.  Hutchinson  v.  Olberdlng,  130  N. 
W.  139,  140.  150  Iowa.  604. 

The  phrase  "legal  title"  in  Ciode  C3iv. 
IToc.  i  368,  providing  tliat  in  an  action  to 
i^ecover  real  property  he  who  establishes  a 
legal  title  to  the  premises  is  presumed  to  have 
been  possessed  thereof  within  the  time  re- 
quired by  law,  Is  not  necessarily  a  mere  pa- 


per title,  but  such  a  title  as  undisputed  will 
sustain  an  action  of  ejectment  Aubuchon  v. 
New  York,  N.  H.  &  H.  R.  CJo.,  122  N.  T. 
Supp.  681.  583.  187  App.  Div.  884. 

The  Supreme  Court  of  Appeals  of  West 
Virginia,  referring  to  a  statement  in  Adams 
V.  Alkire,  20  W.  Va.  480,  in  regard  to  ad- 
verse possession,  that  "it  is  entirely  immate- 
rial whether  this  color  or  claim  of  title  be  un- 
der a  good  or  bad,  a  legal  or  equitable  title," 
say  that  they  "do  not  think  the  judge  meant 
to  say  that  an  equitable  title  is  color  of  title. 
In  his  statement  he  includes  both  color  and 
claim,  two  distinct  things.  This  is  followed 
by  the  terms  'legal  title'  and  'equitable  title.' 
We  think  that  he  meant  that  the  terms  'le- 
gal' and  'equitable'  should  be  used  distribu- 
tlvely ;  'legal'  referring  to  color  of  title  and 
'equitable'  to  clalm.^  Lewis  v.  Yates,  59  S. 
E.  1073,  1075,  62  W.  Va.  575. 

LEGAL  VOTER 

Nonrcgistered  electors  who  may  exercise 
the  right  to  vote  at  an  election  by  the  pro- 
duction of  the  proof  required  by  L.  O,  L.  § 
3463,  prescribing  the  manner  in  which  non- 
registered  electors  may  establish  their  right 
to  vote,  are  "legal  voters"  within  Const,  art. 
11,  i  2,  and  article  4,  §  la,  granting  to  legal 
voters  the  right  to  amend  their  municipal 
charter,  and  such  electors  may  sign  an  initia- 
tive petition  proposing  an  amendment  to  the 
charter.  Woodward  ▼.  Barbur,  116  Pac.  101. 
104.  59  Or.  70. 

A  county  court,  in  considering  a  petition 
for  an  election  to  determine  whether  the  sale 
of  liquors  shall  be  prohibited,  recited  in  their 
order  that  the  matter  came  before  them  on 
the  petition  of  "legal  voters"  of  the  county, 
and  that,  "it  appearing  to  the  court  that  said 
petition  is  signed  by  more  than  10  per  cent 
of  the  qualified  electors,  ♦  •  ♦  and  has 
been  properly  compared  and  certified  to  be 
genuine  and  is  in  all  respects  in  due  form  of 
law,  it  is  therefore  considered  and  ordered 
by  the  court  that  the  prayer  of  said  petition 
be  and  the  same  is  hereby  granted."  Held, 
that  the  terms  "legal  voters"  and  "qualified 
electors"  as  used  in  the  order  are  not  equiva- 
lent to  "registered  voters"  as  used  in  Laws 
1905,  p.  41,  providing  for  the  calling  of  an 
election  to  determine  whether  the  sale  of  in- 
toxicating liquors  shall  be  prohibited  on  pe- 
tition of  10  per  cent,  of  the  "registered  vot- 
ers." Roesch  T,  Henry,  108  Pac.  439-441, 
54  Or.  230. 

Laws  1905,  p.  41,  provides  that  whenever 
a  petition  therefor,  signed  by  not  less  than  10 
per  cent  of  the  "registered  voters"  of  any 
county,  shall  be  filed  with  the  county  clerk, 
the  county  court  shall  order  an  election  to 
determine  whether  the  sale  of  liquors  shall 
be  prohibited,  and  that,  in  determining 
whether  any  such  petition  contains  the  req- 
uisite percentage  of  "legal  voters,"  said  per- 
centage shall  be  based  on  the  total  vote  in 
such   county   for   Justice   of  the   Supreme 
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Court  at  tbe  last  preceding  general  Section, 
provided  that  in.no  event  sball  more  than  500 
petitioners  who  are  legal  voters  be  necessary 
upon  any  such  petition,  and  "the  county 
clerk  shall,  upon  receipt  of  such  petition,  Un- 
medlately  file  the  same,  and  shall  compare 
the  signatures  of  the  electors  signing  the 
same  with  their  signatures  on  the  re^stra- 
tion  books  of  the  election  then  pending,  or, 
if  none  pending,  with  the  signatures  on  the 
registration  books  and  blanks  on  file  in  his 
office  for  the  preceding  general  election." 
Held,  that  the  phrase  "legal  voters"  is  a 
synonym  for  "registered  voters,"  and  that  no 
qualified  elector  is  a  competent  petitioner  for 
a  local  option  election  unless  his  signature 
appears  on  the  registration  books,  the  privi- 
lege of  signing  such  a  petition  not  being  a 
right  of  franchise  In  which  all  the  electors 
enumerated  in  Const  art  2,  |  2,  may  partici- 
pate, but  whether  there  is  a  sufficient  number 
of  signers  is  to  be  determined  by  comparing 
such  number  with  the  number  who  last  voted 
for  justice,  and  the  number  of  registered  vot- 
ers in  a  district  is  only  important  for  the 
puri)ose  of  comparing  the  signatures  of  the 
petitioners  with  the  signatures  on  the  regis- 
tration books.  Hoesch  v.  Henry,  103  Pac. 
439-^41,  54  Or.  230. 

A  nonregistered  voter  may  sign  a  peti- 
tion for  the  nomination  of  a  candidate  for  a 
public  office,  though  the  statute  uses  the 
words  "voter"  and  "legally  qualified  voter 
or  elector."  In  re  Herman,  96  N.  Y.  Supp. 
144,  145,  108  App.  Div.  335. 

The  General  Election  Law  (P.  L.  1898, 
p.  319)  defines  the  phrase  "legal  voters"  as 
persons  entitled  to  vote  and  who  do  vote  at 
the  time  and  in  the  manner  prescribed  in  and 
by  the  statute  on  the  question  or  proposition 
submitted.  Murphy  v.  City  of  Long  Branch 
(N.  J.)  61  Atl.  593,  594. 

Revision  1898,  Act  April  4,  1898,  §  185 
(P.  L.  p.  319),  declares  the  meaning  of  the 
words  "legal  voters"  to  be  persons  entitled  to 
vote  and  who  do  vote  at  the  time  and  in  the 
manner  prescribed  in  and  by  the  statute -up- 
on the  question  or  proposition  submitted. 
Nugent  V.  City  of  Newark,  72  Atl.  11,  12,  77 
N.  J.  Law,  425. 

A  finding  by  the  county  court  in  an  or- 
der calling  the  election  that  a  petition  for  a 
local  option  election  was  signed  by  "legal" 
voters,  when  L.  O.  L.  S  4920,  requires  such 
petition  to  be  signed  by  "registered"  voters, 
would  not  invalidate  the  election;  "legal" 
voters  being  synonymous  with  "registered" 
voters  as  used  in  the  statute.  State  v.  BU- 
lups,  127  Pac.  686,  689,  63  Or.  277. 

Article  4,  §§  2  and  3,  of  the  state  Con- 
stitution, provides  that  senators  and  members 
of  assembly  shall  be  elected  by  the  legal 
voters.  "Legal  voters"  are  the  male  citizens 
who,  by  article  2,  are  given  a  vote  for  officers 
elected  by  the  people.  Carpenter  v.  Cornish, 
85  Aa  240,  243,  S3  N.  J.  Law,  696. 


IJBGAL  WRONG 

It  is  the  general  rule  of  law  that  '*a 
'legal  wrong'  \s  committed  whenever  a  man 
is  dispossessed  of  his  property  against  his 
wUl."  De  Vries  v.  Crofoot*  111  N.  W.  775- 
777,  148  Mich.  183. 

Where  plaintiffs  recovered  against  a 
county  for  taxes  paid  on  an  alleged  errone- 
ous assessment  of  a  section  of  land  which 
by  mistake  of  the  taxing  officers  was  assess- 
ed as  containing  more  land  than  it  in  fact 
contained,  the  action  did  not  involve  the 
"legality  of  a  tax  or  assessm^it,"  within 
provisions  permitting  an  appeal  to  the  Su- 
preme Court  in  certain  cases  involving  the 
legality  of  a  tax  or  assessment  Thomas  v. 
Lincoln  County,  83  Pac.  18,  24,  41  Wash. 
150. 


The  conclusion  of  the  court  in  an  action 
involving  the  dedication  of  a  street,  tried 
to  the  court  without  a  Jury,  that  the  street 
was  never  "legally"  dedicated  to  the  public, 
was  properly  designated  as  a  conclusion  of 
law,  and  was  reviewable  on  appeal;  the 
word  "legally"  clearly  indicating  that  the 
court  referred  to  a  statutory  dedication. 
Sweatman  v.  Bathrick,  95  N.  W.  422,  424, 
17  S.  D.  138. 

IiEGAIXY  ASSESSED 

Under  Rev.  Code  Civ.  Proc.  {  54,  making 
10  years'  possession  under  color  of  title,  and 
payment  of  all  taxes  "legally  assessed," 
ground  for  an  adjudication  of  ownership, 
actual  possession  and  payment  of  taxes  un- 
der color  of  title,  and  in  g6od  faith,  for  the 
required  period,  entitles  one  to  be  deemed 
the  legal  owner,  although  the  assessment  of 
taxes  for  one  or  more  of  the  years  may  be 
technically  Illegal;  the  term  "legally  assess- 
ed" meaning  merely  assessed  under  color  of 
legal  authority.  Murphy  v.  Nelson,  102  N. 
W.  691,  694,  19  S.  D.  197. 

Mills*  Ann.  St  {  3807,  requires  the  state 
board  of  equalization  to  make  assessments 
upon  railways,  and  include  therein  its  rights 
of  way,  etc.,  and  the  revenue  act  (Laws  3902, 
a  2)  requires  such  board  to  assess  all  prop- 
erty used  or  controlled  by  railroad  compa- 
nies with  certain  exceptions.  Held,  that  a 
railroad  company  in  possession  of  and  using 
land  as  Its  right  of  way^  was  "legally  assess^ 
ed"  thereon  by  the  state  board  of  equallssa- 
tlon,  within  the  meaning  of  Sess.  Laws  1893, 
c.  118,  S  6  (Rev.  St.  1908,  {  4089),  making 
every  person  the  legal  owner  of  land  who  is 
in  the  actual  possession  thereof  as  stated, 
for  seven  successive  years,  and  duiing  such 
time  pays  all  taxes  legally  assessed  thereon. 
Denver  &  R.  O.  R.  Co.  v.  Doelz,  lU  Pac 
595,  596,  49  Colo.  48. 

LEGALLY  AUTHORIZED 

See  Lawfully  Authorized. 
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LEGAIXY  CAUGHT 

See  Fish  Legally  Caught 

IJIGAIXT   GHABGED 

Under  policies  issued  to  employers  and 
railroad  companies  insuring  them  against 
damages  with  which  they  might  be  "legal- 
ly charged"  by  reason  of  injuries  to  em- 
ployes or  to  persons  or  property  while  being 
transported,  the  liability  of  the  insurer  arose 
on  the  happening  of  the  injury,  and  not  at 
the  time  Judgment  was  recovered  against  the 
insured  for  such  injury.  Ross  v.  American 
Employers'  Liability  In&  Go.,  38  Aa  22,  23, 
56  N.  J.  Eq.  41. 

LEGAIXY  COMPETENT 

The  words  "legally  competent"  mean 
that  the  person  named  as  executor  must  be 
of  legal  age,  of  sound  mind  and  memory,  and 
untainted  by  conviction  for  a  crime  which 
renders  the  convicted  person  Infamous. 
Clark  ▼.   Patterson,  114  111.  App.  312,  316. 

LEOAIXY  CON STITUTEB  OOITRT 

A  de  facto  court  is  a  "legally  constituted 
Goart"  within  a  habeas  corpus  statute.  State 
ex  rel.  Bales  v.  Bailey,  118  N.  W.  676,  678, 
106  Minn.  138,  19  L.  R.  A.  (N.  S.)  775,  130 
Am.  St.  Rep.  502,  16  Ann.  Cas.  338. 

LEGAIXY   DISCHARGED 

The  phrase  ''legally  discharged/'  as  used 
in  Code  Civ.  Proc.  §  2972,  providing  that 
every  guardian  of  an  incompetent  person 
shall  have  the  custody  of  the  pecson  of  his 
ward  and  his  estate  until  such  guardian  is 
''legally  discharged,**  does  not  mean  until  he 
is  discharged  by  an  order  of  the  court,  but 
bis  authority  is  terminated  under  section 
2973  ipso  facto  by  an  adjudication  of  res- 
stitntion  to  capacity.  In  re  Scheuer's  Es- 
tate, 79  Pac.  244,  246,  31  Mont.  606. 

LEGALLY  DUE 

Where  a  city  tax  was  assessed  against 
a  bankrupt's  property  on  May  1,  1899.  prior 
to  his  being  adjudged  a  bankrupt  on  August 
8th,  such  taxes  became  "legally  due  and 
owing"  on  the  day  they  were  assessed,  with- 
in Bankr.  Act  July  1,  1898,  i  64,  c.  541,  30 
Stat  563,  making  such  taxes  a  preferred 
daim  against  the  bankrupt's  estate,  though 
the  taxes  were  not  payable  until  after  the 
adjudication.    In  re  Flynn,  134  Fed.  145. 

The  franchise  tax  assessed  under  Qen. 
St  N.  J.  1895,  §f  251,  252,  257,  258,  260,  on 
the  basis  of  the  capital  stock  of  a  corpora- 
tion, issued  and  outstanding  on  the  1st  of 
January  preceding  the  making  of  the  re- 
turn, is  "legally  due  and  owing"  within  the 
meaning  of  Bankr.  Act  July  1,  1898,  §  64a, 
providing  that  taxes  must  be  paid  in  ad- 
vance of  the  payment  of  dividends  to  credi- 
tors, although  such  tax  may  not  have  been 
collectible  until  after  the  corporation  was  ad- 
judged a  bankrupt  State  of  New  Jersey  v. 
Anderson,  27  Sup.  Ct  137,  141,  203  U.  S. 
483,  51  L.  Ed.  284. 

3  WDS.&  P.2d  Sbb.~^ 


LEGALLY  LIABLE 

Where  a  bill  of  lading  contained  a 
provision  that  neither  the  company  nor  any 
connecting  carrier  shall  be  liable  for  dam- 
ages to  or  the  destruction  of  the  cotton  by 
fire,  and  the  consignor  of  the  cotton  gave 
up  insurance  thereon  in  his  favor  and  took 
out  a  policy  in  favor  of  the  carrier,  fully 
protecting  it  from  loss  or  destruction  by  fire, 
such  insurance  was  a  valid  consideration  for 
the  promise  not  to  Insist  on  recovery  of 
damage  on  account  of  the  destruction  by 
fire  contained  in  the  bill  of  lading,  for  it 
fully  protected  the  carrier  from  loss  or 
damage  by  fire  for  which  It  was  "legally 
liable,"  and  this  included  liability  resulting 
ftom  the  negligence  of  its  own  employ^, 
and  for  which  it  was  unquestionably  liable 
to  the  consignor,  notwithstanding  the  exemp- 
tion in  the  bill  of  lading.  Texas  &  P.  R. 
Co.  V.  Cau,  120  Fed.  15,  16»  57  O.  O.  A.  85. 

LEGALLY  BEQUIRED 

Code  Civ.  Proc.  §  1989,  provides  that  a 
witness  is  not  obliged  to  attend  as  witness 
before  any  court  out  of  the  county  in  which 
he  resides,  unless  the  distance  be  less  than 
30  miles  from  his  residence  to  the  place  of 
trial,  and  by  Pol.  Code,  i  4300g,  witnesses, 
when  "legally  required"  to  attend  the  su- 
perior court  in  civil  cases,  are  entitled  to 
mileage  actually  traveled.  Witnesses  for  the 
plaintiff  residing  200  miles  from  the  place 
of  trial,  without  subpoena,  and  on  the  request 
of  the  plaintift,  voluntarily  went  from  their 
residence  to  the  place  of  trial  and  testified. 
Held,  that  they  were  not  "legally  requlred"^ 
to  attend,  and  hence  were  not  entitled  to 
the  mileage  allowed  by  section  4300g,  and 
that  an  allowance  for  mileage  could  not  be 
taxed  in  plaintiff's  cost  bUl.  Naylor  v. 
Adams,  114  Pac.  997,  998,  15  Cal.  App.  353. 

A  witness  may  waive  the  manner  of 
service  and  accept  service  in  some  other  form 
though  not  in  strict  compliance  with  the 
statute,  and  he  will  be  required  to  obey  a 
subpoena  so  served,  so  that  such  witnesses 
were  "legally  required  to  attend,"  within 
Cdmp.  Laws  1907,  i  994,  so  as  to  be  entitled 
to  mileage  fees  from  their  home  to  the  place 
of  triaL  Holt  V.  Nielson,  109  Pac.  470,  475, 
87  Utah,  566. 

LEGALLY  SUFFICIENT 

Under  L.  O.  L.  §  3474,  providtDg  that 
the  court,  on  a  showing  that  any  petition  for 
a  referendum  is  not  legally  sufiiclent,  may 
enjoin  the  Secretary  of  State  and  all  other 
officers  from  certifying  or  printing  the  title 
and  number  of  the  measure  on  the  ofBcial 
ballot,  the  petition,  to  be  "legally  sufficient," 
must  be  a  valid  petition,  signed  by  legal  vot- 
ers, and  complying  substantially  with  the 
requirements  of  the  law:  and,  although  a  pe- 
tition appears  regular  on  its  face,  the  court 
may  inquire  into  its  legal  sufficiency.  State 
*  V.  Olcott,  125  Pac.  303,  304,  62  Or.  277. 
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LEGATEE 

See  Generdl  Legatee;    Residuary  Lega- 
tee ;  Sole  Legatee ;   Specific  Legatee. 

A  "legatee'*  is  a  person  to  whom  a  legacy 
is  given.  Desloge  v.  Tucker,  94  S.  W.  283, 
286,  196  Mo.  587  (citing  Black,  Law  Diet 
tit  "Legatee"). 

Societies  and  corporations  to  whom  lega- 
cies are  given  by  a  will  are  "legatees,"  within 
the  meaning  of  a  clause  of  the  will  providing 
that  property  of  testatrix,  not  otherwise  dis- 
posed of,  shall  be  sold,  and  the  money  "paid 
to  the  legatees  hereinbefore  named."  So, 
also,  where  the  will  provided  that  the  prop- 
erty of  testatrix  otherwise  undisposed  of 
shall  be  sold,  and  proceeds  paid  to  the  "lega- 
tees hereinbefore  named"  in  specified  propor- 
tions, trustees  previously  named  in  the  will 
and  who  are  thereby  given  the  legal  title  to 
the  trust  fund  during  the  period  of  trust  are 
"legatees,"  and  as  such  take  the  legal  titie  to 
whatever  share  of  the  property  not  otherwise 
<lisposed  of  the  trust  fund  is  entitled.  Craw- 
ford V.  Mound  Grove  Cemetery  Ass'n,  75  N. 
E.  998,  1001,  218  111.  399. 

Testator  by  olographic  will,  after  having 
bequeathed  to  his  wife  the  homestead  with 
furniture,  etc.,  together  with  a  one-fourth  in- 
terest in  the  residue  after  paying  all  be- 
quests made,  bequeathed  the  remaining  three- 
fourths  of  the  residue  to  his  three  other  chil- 
dren, and  provided  that,  if  any  of  the  "lega- 
tees" died  before  testator's  death,  then  the 
legacy  provided  for  him  or  her  should  be  di- 
vided equally  among  the  residuary  legatees. 
Ileld,  that  the  word  "legatees"  was  used  in 
an  ordinary  nontechnical  sense  to  include 
bequests  of  both  real  and  personal  proper- 
ty, and  that  under  the  rule  that  the  testa- 
tor's intention,  as  disclosed  by  the  language 
used,  must  control,  such  term  included  the 
bequest  to  the  wife,  and  that  on  her  pre- 
deceasing the  testator  her  share  became  a 
part  of  the  residue  within  the  substitution- 
ary clause.  In  re  Henderson's  Estate,  119 
Pac  496,  498,  161  Cal.  353. 

A  wiU  provided  that  upon  the  death  of 
the  life  tenant  the  remainder  should  be  di- 
vided pro  rata  among  the  legatees  named 
in  the  will.  If  the  word  "legatees"  was  in- 
tended to  indicate  the  five  persons  named  as 
t4uch  in  the  will,  the  entire  estate  could  not 
be  disposed  of,  and,  if  testator  had  so  in- 
tended, he  could  easily  have  called  them  by 
name.  In  another  clause  providing  for  abate- 
ment of  legacies,  a  certain  process  of  propor- 
tion was  ordained  necessarily  applicable  only 
to  the  beneficiaries  who  survived  testator. 
Held,  that  "legatees"  should  be  construed  to 
mean  only  those  who  survived  testator,  and 
thus  became  legatees  in  the  proper  import  of 
the  term.  In  re  Hoffman,  124  N,  Y.  Supp. 
680,  681,  67  Misc.  Rep.  334. 


CUldren 

Where  testator  devises  stock  in  trust  for 
his  daughter,  one  of  the  trustees  being  also 
an  executor,  and  by  another  item  directs 
that  the  executors  shall  hold  it,  together  with 
other  stock,  the  dividends  of  which  are  dis- 
posed of  by  the  will,  until  a  designated  time,  in 
the  meantime  paying  the  dividends  and  prof- 
its to  each  of  said  "legatees,"  and  provides 
that,  if  any  of  the  legatees  die  before  such 
time  without  children,  the  dividends  so  be- 
queathed to  each  legatee,  as  well  as  the  stock, 
shall  be  distributed  among  his  surviving  chil- 
dren, the  words  "legatees"  and  "children"  are 
used  interchangeably,  and,  as  to  that  item  of 
the  will,  synonymously,  so  that  the  dividends 
are  payable  directly  to  the  beneficiary  of  the 
trust  and  not  to  the  executors  as  trustees. 
I^mar  v.  Harris,  48  S.  B.  932,  933,  121  Ga. 
285. 

As  creditor 

See  Creditor. 

Devisee 

Devisee  as  Including,  see  Devisee. 

The  terms  "legatee"  and  "devisee"  are 
more  strictly  interpreted  as  referring  the 
one  to  personalty  and  the  other  to  realty,  in 
the  construction  of  statutes  than  in  the  con- 
struction of  wills  and  deeds,  and,  where  a 
deed  describes  the  grantor  as  the  only  heir 
and  legatee  of  a  certain  person,  the  word 
"legatee"  may  be  regarded  as  meaning  dev- 
isee of  land  as  well  as  donee  of  personalty. 
Weigel  V.  Green,  75  N.  E.  913,  918,  218  III. 
227. 

"Legacy  and  devise"  and  "legatee  and 
devisee"  are  often  used  as  interchangeable 
phrases  in  wills  and  everyday  conversation, 
and  therefore  courts  would  not  feel  fettered 
to  any  nice  construction,  where  subject-matter 
or  context  shows  the  words  were  used  inter- 
changeably and  as  of  the  same  lmx)ort  But 
such  popular  and  loose  construction  is  hardly 
permissible  in  view  of  the  statutory  rule  of 
hermeneutics.  Desloge  v.  Tucker,  94  S.  W. 
283,  286,  196  Mo.  587. 

Although  the  words  "devise"  and  "dev- 
isee" properly  and  technically  apply  only 
to  real  estate,  and  the  words  "legacy"  and 
"legatee"  only  to  personal  property,  they 
have  been  made  interchangeable  by  Ky.  St. 
1903,  I  467,  which  provides  that  "the  words 
'legatee*  and  'devisee*  shall  each  be  held  to 
convey  the  same  idea."  Roberta  v.  Oheno- 
weth  (Ky.)  112  S.  W.  625,  627, 

Aa  heir 

See  Heirs. 

As  legal  repreeeatatlTe 

See  Legal  Representative. 

LEGION 

"League"  and  "legion"  are  of  entirely 
different  meanings ;  "league"  being  defined  as 
"an  alliance  of  persons,"  and  "legion"  as  "a 
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military  body  or  organisation.*'    People  ex 
rel  Felter  v.  Rose,  80  N.  B.  283,  295,  225 

in  48e. 
LEGISUTION 

See  Class  Legislation;  Excdnsive  Leg- 
islation; Expository  Legislation;  Mu- 
nicipal Legislation;  Specially  Named 
Legislation. 

See,  also,  General  Law ;  Special  Law. 

The  Legislature  at  a  special  session  has 
all  the  power  it  has  at  a  regular  session,  ex- 
cept so  far  as  restrained  by  the  Constitu- 
tion, and  the  limitation  by  article  3,  §  40, 
providing  that  at  such  sessions  there  shall 
be  no  "legislation"  on  subjects  not  designat- 
ed by  the  Governor,  does  not  preclude  the  ap- 
pointment of  an  investigating  committee  to  ob- 
tain information  for  future  use,  even  on  a 
subject  not  submitted  by  the  Governor;  the 
word  "legislation"  having  a  well-defined 
meaning,  and  including  only  the  enactment, 
repeal,  and  amendment  of  laws.  Ex  parte 
Welters.  144  S.  W.  531,  538,  64  Tex.  Cr.  R.  238 
(Davidson,  P.  J.,  dissenting). 

The  word  "legislation,"  as  used  in  Const 
H  76,  246,  providing,  respectively,  that  at  a 
special  session  of  the  Legislature  there  shall 
be  no  legislation  upon  subjects  other  than 
those  designated  in  the  call  for  the  session 
except  by  vote  of  two-thirds  of  each  House, 
and  that  no  railroad  shall  have  the  benefit 
of  any  future  legislation  by  general  or  spe- 
cial laws,  refers  to  the  enactment  of  statutes 
and  is. not  descriptive  of  the  processes  by 
or  through  which  laws  are  perfected  by  con- 
stituted authority,  and  hence  such  sections  do 
not  forbid  the  introduction  of  bills  not  with- 
in the  subjects  specially  designated  in  the 
proclamation,  unless  the  named  proi>ortion  of 
the  respective  Houses  sanction  it.  State  ex 
rel.  Woodward  v.  Skeggs,  46  South.  268,  271, 
154  Ala.  249. 

Const,  art  14,  declares  that  the  Gen- 
eral Assembly  may  propose  constitutional 
amendments,  each  amendment  being  embrac- 
ed in  a  separate  bill,  by  three-fifths  of  all 
members  elected  to  each  of  the  two  houses, 
which  bill  shall  be  published  by  order  of 
the  Governor  for  a  specified  time  before  the 
election  at  which  the  amendment  shall  be 
submitted  to  the  voters  In  a  form  to  be  pre- 
scribed by  the  General  Assembly.  Many  pro- 
visions of  the  Constitution  refer  to  the  "Gen- 
eral Assembly"  in  a  manner  indicating  that 
the  Governor  is  not  included  within  the  term. 
By  the  Constitutions  of  1776,  1851,  and  1864 
the  Governor  was  given  no  authority  to  veto 
a  proposed  constitutional  amendment  Const. 
1867,  art  2,  {  17,  declares  that,  to  guard 
against  hasty  and  partial  legislation,  every 
"bill**  which  shall  have  passed  the  House  of 
Delegates  and  the  Senate  shall  be  presented 
to  the  Governor  before  it  becomes  a  "law.** 
Only  a  majority  of  both  houses  is  required  to 
adopt  legislatiTe  measures.    Held,  that  a  pro- 


posal to  amend  the  Constitution  is  not  "legis- 
lation," and  the  term  "General  Assembly"  in 
article  14  does  not  include  the  Governor; 
and  hence  a  bill  proposing  a  constitutional 
amendment,  and  having  appended  to  it  no 
measures  essentially  legislative,  need  not  be 
submitted  to  the  Governor  for  his  approval. 
Warfield  v.  Vandlver,  60  Atl.  638-^3,  101 
Md.  78,  4  Ann.  Cas.  692. 

When  an  incumbent  of  an  office  is  remov- 
ed by  the  action  of  the  Legislature  by  abol- 
ishing the  office  or  terminating  his  term, 
the  officer  is  popularly  said  to  be  "legislated 
out  of  office."  This  colloquial  term  ex- 
presses with  the  precision  of  the  logician  the 
character  of  the  removal.  It  is  "legislation." 
People  ex  rel.  Devery  v.  Coler,  65  N.  S.  ©56, 
959,  173  N.  Y.  103. 

LEGISLATIVE 

The  word  "legislative"  is  applied  to  the 
organ  or  organs  of  government  which  makes 
the  law.  People  v.  Salsbury,  96  N.  W.  936. 
938-941,  134  Mich.  637  (dtlng  Webst  Diet.). 

I.EGI8I.ATITE  ACT 

The  filling  of  vacancies  in  a  dty  council 
by  the  council  is  not  a  "legislative  act,"  and 
therefore  no  aye  and  nay  vote  is  necessary ; 
Burns'  Ann.  St  1908,  |  8652,  requiring  the 
clerk  of  the  common  council  to  enter  ayes 
and  nayes  on  the  passage  of  every  ordinance 
and  resolution  applying  only  to  legislative 
acta  Wagner  v.  State  ex  rel.  Walker,  91  N. 
E.  1,  2,  173  Ind.  603. 

The  creation  of  reclamation  districts  and 
the  setting  off  of  lands  and  the  fixing  of  the 
boundaries  of  such  districts  are  legislative 
acts,  within  the  power  of  the  Legislature,  and 
the  Legislature  can  neither  be  compelled  to 
act  or  to  refrain  from  acting,  or  controlled 
by  any  other  power  of  government  when  it 
has  acted  within  constitutional  limitations. 
Inglin  V.  Hoppin,  105  Pae.  682,  688,  166  Cal. 
483. 

Judicial  aot  distiaenislied 

An  act  is  a  "Judicial"  one  where  it  un- 
dertakes to  determine  a  question  of  ri^ht  or 
obligation  or  of  property  as  the  foundation 
on  which  it  proceeds.  A  "Judicial  act"  deter- 
mines what  the  law  is  and  what  the  rights 
of  parties  are  in  reference  to  trapsactions  al- 
ready had;  a  "legislative  act*^  determines 
what  the  law  shall  be  in  future  cases.  New- 
ell V.  Franklin,  74  AtL  1009,  1011,  30  R.  I. 
258 ;  In  re  County  Commissioners  of  Counties 
Comprising  Seventh  Judicial  Dlst.,  98  Pac. 
557,  560,  22  Okl.  435  (quoting  and  adopting 
definition  in  Sinking  Fund  Cases). 

"A  'legislative  act'  is  one  which  pre- 
scribes a  general  rule  of  conduct'*  A  munic- 
ipal ordinance  providing  for  the  paving  of  a 
street  at  the  cost  of  the  property  benefited 
thereby  to  the  extent  of  the  benfit,  being  a 
Judicial  and  not  a  legislative  act,  is  invall<l 
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because  pas&(ed  without  notice  to  the  prop- 
erty owners  affected  thereby.  Sears  v.  At- 
lantic City,  64  Aa  1062,  1063,  73  N.  J.  Law, 
710,  118  Am.  St  Rep.  724. 

The  official  action  of  a  legal  body  which 
is  the  result  of  judgment  and  discretion  Is  a 
"judicial  act"  rather  than  a  "legislative 
act,'*  and  so  too  an  act  which  determines  the 
rights  and  duties  of  parties  under  existing 
law,  with  relations  to  existing  facts,  is  said 
to  be  Judicial  rather  than  legislative.  Gul- 
nac  y.  Board  of  Chosen  Freeholders,  64  AtL 
998,  1000,  74  N.  J.  Law,  648,  122  Am.  St 
Rep.  405. 

State  courts.  In  reviewing  orders  of  the 
public  service  commission,  act  judicially  and 
not  "legislatively."  Delaware,  L.  &  W.  R. 
Co.  V.  Stevens,  172  Fed.  595,  600. 

When  the  public  service  commission,  on 
complaint  after  hearing  and  the  taking  of  evi- 
dence, entered  an  order  requiring  that  com- 
plainants stop  its  Interstate  trains  at  a  sta- 
tion, the  commission's  act  was  "legislative" 
and  not  judicial.  Delaware,  L.  &  W.  R.  Co. 
v.  Stevens,  172  Fed.  595,  606. 

The  passage  of  a  dty  ordinance  granting 
a  franchise  to  a  public  service  corporation 
involves  "legislative  action"  only,  and  such 
action  cannot  be  reviewed  by  a  writ  of  cer- 
tiorari. Tenny  v.  City  of  Columbia,  92  Pac. 
895,  896,  48  Wash.  150. 

That  which  distinguishes  a  "judicial" 
from  a  "legislative"  act  is  that  the  one  is  a 
determination  of  what  the  law  is  in  relation 
to  some  existing  thing  already  done  or  hap- 
pened, while  the  other  is  a  predetermination 
of  what  the  law  shall  be  for  tbe  regulation 
of  future  cases  falling  under  its  provisions. 
Tyson  v.  Washington  County,  110  N.  W. 
634,  636,  78  Neb.  211,  12  L.  R.  A  (N.  S.)  350 
(citing  and  adopting  definition  In  Cooley. 
Const  Lim.). 

Establislmient  ef  rates  as  legislatlTe 
or  Judicial  act 

The  fixing  of  water  rates  by  a  dty,  when 
not  a  matter  of  contract,  is  a  "le^slative 
function"  rather  thap  a  judicial  function. 
City  of  Pocatello  ▼.  Murray,  173  Fed.  382, 
■385  (dtlng  Reagan  v.  Farmers*  Loan  &  Trust 
Co.,  14  Sup.  Ct  1047,  154  U.  a  397,  38  L 
Ed.  1014;  Southern  Pac.  CO.  v.  Colorado  Fuel 
&  Iron  Co.,  101  Fed.  779,  42  C.  C.  A.  12). 

The  function  of  fixing  railroad  rates  is 
a  "legislative  function."  Oregon  R.  &  Nav. 
Co.  V.  Campbell,  173  Fed.  957,  973,  974. 

The  establishment  of  railway  passenger 
rates  by  the  Virginia  Corporation  Commis- 
sion is  not  res  judicata  in  a  suit  which  seeks 
injunctive  relief  on  the  ground  that  the 
rates  are  confiscatory,  although  such  commis- 
sion for  some  purposes  is  a  court,  and  acted 
only  after  hearing  and  investigation,  since 
proceedings  to  establish  rates  are  legislative, 
juid  not  Judicial,  in  thdr  nature.    Prentls  v. 


Atlantic  Coast  Line  Co.,  29  Sup.  Ct  67,  69, 
2U  U.  S.  210,  53  L.  Ed.  160. 

Injunctive  relief  against  railway  passen- 
ger rates  as  fixed  by  the  Virginia  State  Cor- 
poration Commission  may  be  granted  by  a 
federal  court  if  such  rates  are  confiscatory, 
although,  for  some  purposes,  the  commission 
Is  a  court,  since  proceedings  to  establish 
rates  are  legislative,  and  therefore  are  not 
comprehended  by  the  provision  of  Rev.  St  | 
720,  forbidding  federal  courts  from  enjoining 
proceedings  In  state  courts,  which  provision 
looks  to  the  character  of  the  proceedings,  not 
the  character  of  the  body.  Prentls  v.  Atlan- 
tic Coast  Line  Co.,  29  Sup.  Ct  67,  69,  211  TJ. 
S.  210,  53  L  Ed.  150. 

UBOISLATIVE  AUTHOBITY 

The  words  "legislative  authority,"  as 
used  In  Const  art  11,  §  8,  have  no  greater 
significance  than  such  words  as  "common 
council  or  other  legislative  body"  would  have 
had.  They  were  simply  Intended  to  desig- 
nate the  particular  body,  which  It  was  recog- 
nized would  exist  under  some  name  or  other 
in  every  municipality,  as  the  proper  official 
agency  to  submit  propositions  for  amend- 
ments to  charters,  and  were  not  Intended  to 
define  the  powers  of  that  body  or  place  it  in 
a  position  where  It  would  be  beyond  restric- 
tions by  the  organic  act  of  the  city.  Hence 
the  "initiative"  provision  of  the  charter  of 
Los  Angeles,  giving  power  to  the  electors  to 
adopt  ordinances,  is  not  shown  to  be  uncon- 
stitutional because  of  the  words  "legislative 
authority"  being  used  by  the  Constitution  to 
designate  the  ordinary  legislative  body  of 
a  dty,  in  providing  for  submission  by  legis- 
lative authority  of  the  city  of  a  proposed 
charter  amendment  to  the  voters  of  the  city. 
In  re  Pfahler,  88  Pac.  270,  278,  150  Cal.  71, 
11  L.  R.  A  (N.  S.)  1092,  11  Ann.  Cas.  911. 

The  term  "legislative  authority  of  a 
city,"  as  used  in  Laws  1908,  p.  364,  c.  175,  as 
amended  by  Laws  1907,  p.  192,  c.  99,  provid- 
ing that  the  legislative  authority  of  a  dty 
having  control  of  any  public  street  shall  have 
power  to  grant  authority  for  the  construction 
of  street  railways  thereon  of  which  the  mo- 
tive power  Is  other  than  steam,  and  to  pre- 
scribe the  terms  and  conditions,  and  In 
Const  art  11,  {  10,  providing  that  dty  char- 
ters may  be  amended  by  proposals  therefor, 
submitted  by  legislative  authority  of  the  city 
to  the  electors  thereof,  etc.,  and  In  numerous 
statutes,  means  the  mayor  and  council,  and 
hence  the  mayor  and  coundl  had  the  sole 
power  to  prescribe  the  terms  on  granting  a 
street  railway  franchise;  and  an  ordinance 
passed  by  the  dty  council,  and  approved  by 
the  mayor,  granting  such  a  franchise  Is  val- 
id, notwithstanding  an  amendment  to  the 
city  charter  requiring  the  coundl  to  submit 
street  railway  franchises  to  the  voters  for 
their  approval.  Benton  v.  Seattle  Electric 
Co.,  96  Pac.  1033,  1036,  60  Wash.  166. 
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LEGISLATIVE  BOARD 

Acts  1906,  pt  1,  c.  1,  empowering  cities 
of  the  first  class  to  construct  a  system  sewer- 
age, authorizing  the  mayor  to  appoint  a  com- 
mission who  may  appoint  an  engineer,  secre- 
tary, and  treasurer,  and  determine  what  sysr 
tern  of  sewerage  is  most  expedient,  and  re- 
port the  same  to  the  council,  etc.,  is  not  in 
conflict  with  Const  §  160,  providing  that  the 
mayor,  police  judges,  members  of  legislative 
boards,  etc.,  shall  be  elected  by  qualiCled  vot- 
ers; the  commission  not  being  a  "legislative 
board."  Miller  v.  City  of  Louisville  (Ky.)  99 
S.  W.  284,  285. 

LEGISLATTinS  BODY 

A  "legislative  body"  is  any  body  of  per- 
sons authorized  to  make  laws  or  rules  for  the 
community  represented  by  them.  It  Is  one 
capable  of  or  pertaining  to  the  enactment  of 
laws.  The  common  council  of  a  city  or  town 
is  the  local  legislature  of  that  city  or  town. 
Burke  v.  Wood,  162  Fed.  533,  538. 

Bouvler  defines  "legislative  officers"  as 
"those  whose  duties  relate  mainly  to  the  en- 
actment of  laws."  The  board  of  aldermen  of 
the  dty  of  New  York  Is  a  "legislative  body," 
within  the  Civil  Service  Law,  providing  that 
the  unclassified  service  shall  comprise  offi- 
cers and  employes  of  a  legislative  body.  As 
the  services  rendered  by  the  appointees  In 
the  office  of  the  city  clerk  and  clerk  of  the 
board  of  aldermen  are  In  the  main  legislative, 
such  appointees  are  in  the  unclassified  serv- 
ice, though  such  appointees  are  not  directly 
appointed  by  the  board  of  aldermen,  but  by 
the  dty  clerk  himself  elected  by  the  board. 
Such  employes  are  In  the  unclassified  serv- 
ice, though  they  may  also  aid  the  clerk  In 
the  discharge  of  other  duties  not  legislative. 
0*6rady  v.  Polk,  116  N.  Y.  Supp.  290,  291,  132 
App.  Div.  47. 

Under  N.  Y.  Const  art  8,  |  26,  provid- 
ing that  the  powers  and  duties  of  a  board 
ot  supervisors  may  be  devolved  upon  the  mu- 
nicipal assembly,  etc.,  or  other  "legislative 
body,"  the  words  "or  other  legislative  body" 
mean  the  legislative  body  of  the  city  by 
whatever  bame  it  may  be  designated.  Wil- 
cox V.  McClennan,  96  N.  Y.  Supp.  941,  942,  47 
Misc.  Rep.  465. 

IiEOISUIlTIVE  wbtxebb 

Under  Const  art  4,  §  8,  relating  to  ex- 
tra sessions  of  the  Legislature,  and  provid- 
ing that  it  shall  transact  no  "legislative  busi- 
ness" other  than  that  for  which  it  is  espe- 
cially convened,  or  which  is  called  to  its  at- 
tention by  the  (Governor,  exc^t  by  a  two- 
thirds  vote  of  each  house,  the  confirmation 
by  the  Senate  of  executive  appointments  to 
office  cannot  be  regarded  as  "legislative  busi- 
ness," since  such  confirmation  is  not  essen- 
tially legislative  in  Its  nature,  and  does  not 
require  the  co-opetation  of  the  House  of  Rep- 
resentatives. In  re  Advisory  Opinion  to  the 
Oovemor,  59  South.  782,  786,  64  Fla.  16. 


XiEOZSIiATiyE  DEPARTMEHT 

The  "legislative  department**  within 
Const,  art  3,  dividing  the  powers  of  govern- 
ment Into  the  legislative,  executive,  and  Judi- 
cial departments,  is  composed  of  the  body 
enacting  laws  for  the  state  or,  by  delegation, 
for  minor  subdivisions  and  municipalities. 
Witter  V.  Cook  County  Com*rs,  100  N.  B.  148, 
149,  256  IlL  616. 

LEGISLATIVE  FUKOTIOV 

Const,  art  3,  dividing  the  powers  of  gov- 
ernment into  the  legislative,  executive,  and 
Judicial  departments,  and  prohibiting  the  ex- 
ercise of  any  power  belonging  to  any  depart- 
ment by  any  person  belonging  to  another  de- 
partment does  not  mean  that  the  legislative, 
executive,  and  Judicial  powers  shall  be  kept 
so  entirely  separate  and  distinct  as  to  have 
no  connection  with  or  dependence  on  each 
other,  and  it  is  a  "legislative  function"  to 
provide  places  for  holding  courts  and  for  the 
expenses  of  the  Judicial  system  and  the  com- 
pensation of  Judicial  oflScers,  and  the  Legis- 
lature may  invest  the  board  of  county  com- 
missioners with  the  custody  of  property  of 
the  county,  though  the  property  is  used  in 
the  exercise  of  Judicial  power  by  the  Judicial 
department;  and,  though  a  sheriff  and  clerk 
are  essential  to  a  court  and  to  the  exercise 
of  Judicial  power,  the  former  performs  exec- 
utive and  the  latter  clerical  duties  only.  Wit- 
ter V.  Cook  County  Com'rs,  100  N.  S.  148, 
149,  256  IlL  616. 

The  function  exercised  by  voters  or  a 
representative  body  upon  whose  approval  the 
Inception  of  a  franchise  grant  by  the  Legis- 
lature is  made  conditional  is  not  the  exercise 
of  a  "legislative  function."  It  is  the  exer- 
cise of  the  function  of  "referendum.**  which 
is  not  legislative.  Duffleld  v.  Ashurst,  100 
Pac.  820,  825,  12  Ariz.  360. 

LEGISLATIVE  OFFIGEB. 

"Legislative  officers**  are  those  whose  du- 
ties relate  mainly  to  the  enactment  of  laws. 
SUte  V.  Kelly,  77  S.  W.  996,  997,  103  Mo. 
App.  711  (quoting  Bouv.  Law  Diet.) ;  O'Qrady 
V.  Polk,  116  N.  Y.  Supp.  290,  291,  182  App. 
Div.  47  (quoting  Bouv.  Law  Diet.). 

LEGISLATIVE  POWER 

See  Full  Legislative  Powers. 
See,  also.  Public  Power. 

The  "legislative  power**  of  government  is 
that  which  makes  the  laws.  In  re  Appoint- 
ment of  Bevisor  of  Statutes,  124  N.  W.  670, 
671,  141  Wis.  592,  18  Ann.  Cas.  U76. 

"Legislative  power"  is  the  power  to  pre- 
scribe the  rules  of  dvil  conduct  Schaake  v. 
DoUey,  118  Pac.  80,  82,  85  Kan.  598,  37  L.  B. 
A.  (N.  S.)  877,  Ann.  Cas.  1913A,  254. 

"Legislative  power/'  within  Const,  art.  4, 
I  1,  providing  that  the  legislative  power 
shall  be  vested  in  the  General  Assembly,  is 
the  power  to  make  laws.    Bferchants*  Bx- 
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Change  of  St  Louis  y.  Knott,  111  S.  W.  565, 
571,  212  Mo.  616. 

The  words  "legislative  power,"  used  in 
Const.  §  29,  providing  that  the  legislative 
power  shall  be  vested  in  a  House  ot  Repre- 
sentatives, etc.,  is  a  comprehensive  phrase, 
meaning  all  powers  that  appertain  to  or  are 
usually  exercised  by  a  legislative  body. 
Booth's  Ex*r  v.  Commonwealth  ex  rel.  Jeff- 
erson County  Attorney,  113  S.  W.  61,  62,  130 
Ky.  88,  33  L.  R.  A.  (N.  S.)  592. 

The  term  ''legislative  power,"  as  used  in 
section  1  of  article  4  of  the  Constitution,  de- 
claring that  legislative  power  shall  be  vested 
in  the  General  Assembly,  elected  by  the 
people,  means  the  power  to  enact  laws,  or  to 
declare  what  the  law  shall  be.  It  is  the 
power  to  enact  new  rules  for  the  regulation 
of  future  conduct,  rights,  and  controversies. 
It  does  not  mean  that  every  act  of  officers 
created  by  the  Legislature  must  be  expressly 
prescribed  by  the  lawmaking  power.  People 
V.  lioth,  94  N.  E.  953,  954,  249  111.  532,  Ann. 
Cas.  1912A,  100. 

Theoretically  the  "legislative  power"  is 
the  authority  to  make,  order,  and  repeal 
laws.  Richardson  v.  Young,  125  S.  W.  664, 
668,  122  Tenn.  471. 

The  power  to  carry  into  effect  Const.  U. 
S.  art.  4,  $  4,  providing  that  the  United 
States  shall  guarantee  to  very  state  in  the 
Union  a  republican  form  of  government,  is 
a  "legislative  power"  and  resides  in  Con- 
gress; and  Congress  may  delegate  to  the 
President  the  power  to  determine  whether 
the  Constitution  of  a  new  state  is  republican 
in  form.  Frantz  v.  Autry,  91  Pac.  193,  214, 
18  Okl.  561. 

Whether  or  not  a  state  has  ceased  to  be 
republican  in  form  within  the  meaning  of 
the  guaranty  in  Const,  art.  4,  f  4,  because  of 
its  adoption  of  the  initiative  and  referendum, 
Is  not  a  Judicial  question,  but  a  political  one, 
which  is  solely  for  Congress  to  determine. 
Pacific  States  Telephone  &  Telegraph  Co.  v. 
State  of  Oregon,  32  Sup.  Ct  224,  228,  223  U. 
S.  118,  b6  L.  Ed.  377. 

The  words  "legislative  power,'*  as  used 
in  Const,  art  4,  §  1,  conferring  legislative 
power  on  the  General  Assembly,  mean  the 
power  or  authority,  under  the  Constituticm 
or  form  of  government,  to  make,  alter,  and 
repeal  laws  and  to  pass  any  law  within  the 
ordinary  functions  of  legislation  not  delegat- 
ed to  the  federal  government  or  prohibited  by 
the  state  Constitution,  not  transferring,  how- 
ever, from  the  people  fundamental  legisla- 
tive power.  Ellingham  v.  Dye,  99  N.  B.  1,  4, 
178  Ind.  336. 

The  granting  to  a  municipal  corporation 
of  power  to  pass  all  necessary  ordinances 
for  the  protection  of  the  safety  of  citizens 
is  not  an  infringement  of  the  maxim  that 
"iJBgislative  power"   may  not  be  delegated. 


Sluder  v.  St.  Louis  Transit  Co.,  88  S.  W. 
648,  650,  189  Mo.  107,  5  L.  R.  A.  (N.  S.)  186. 

By  the  provision  in  the  federal  Constitu- 
tion that  all  "legislative  powers"  her^n 
granted  shall  be  vested  in  a  Congress  of  the 
United  States  Is  meant  that  Congress  keep- 
ing within  the  limits  of  Its  power  and  observ- 
ing  the  restrictions  imposed  by  the  Constitu- 
tion may  in  its  discretion  enact  any  statute 
appropriate  to  accomplish  the  objects  for 
which  the  national  government  was  establish- 
ed. The  powers  of  the  federal  government 
were  not  exceeded  by  the  enactment  of  Rev. 
St.  §  1782,  making  it  a  misdemeanor  for  a 
United  States  senator  to  receive  or  agree  ta 
receive  compensation  for  services  rendered 
before  eny  department,  in  relation  to  any 
proceeding  in  which  the  United  States  is  in- 
terested. Burton  v.  United  States,  26  Sup. 
Ct  688,  693,  202  U.  S.  344,  50  L.  Ed.  1057^ 
6  Ann.  Cas.  392. 

The  authority  granted  to  a  city  council 
to  grade  and  pave  streets  and  sidewalks  is 
"legislative"  in  character,  so  that  the  amount 
of  the  improvement,  its  kind  and  character, 
must  first  be  ascertained  by  the  city  council 
and  cannot  be  delegated  to  any  other  official 
or  committee.  Harton  v.  Town  of  Avondale, 
41  South.  934,  939,  147  Ala.  458. 

Act  May  29,  1908  (Sess.  LawB  1907-08, 
p.  453,  c.  46,  §  1),  providing  that  upon  the  rec- 
ommendation of  the  Supreme  Court  the  Gov- 
ernor shall  appoint  an  additional  Judge  "for 
the  time  recommended  by  the  court"  for 
a  district  which  has  such  an  unusual  number 
of  cases  awaiting  trial  that  a  thorough  and 
effective  administration  of  Justice  cannot  be 
secured,  is,  at  least  as  to  the  fixing  of  the 
term  of  office  of  such  additional  Judge  by  the 
Supreme  Court  a  delegation  of  legislative 
power  to  the  Judicial  branch  of  the  govern- 
ment in  violation  of  Const  art  4,  {  1  (Bunn's 
Ed.  %  50),  dividing  the  powers  of  government 
into  three  separate  departments,  the  legisla- 
tive, executive,  and  Judicial,  and  providing 
that  neither  shall  exercise  the  powers  proper- 
ly belonging  to  either  of  the  others.  In  re 
County  Com'rs  of  Counties  Comprising  Sev- 
enth Judicial  Dist,  98  Pac.  557,  559,  22  Okl. 
435. 

Acts  1905,  p.  873,  c  410,  providing  that  It 
shall  be  unlawful  for  any  person,  other  than 
the  authorized  agent  of  a  common  carrier, 
to  sell  nontransferable  tickets,  issued  and 
sold  below  the  standard  schedule  rate,  etc., 
and  providing  a  penalty  for  its  violation,  is 
not  unconstitutional  as  a  delegatioh  to  the 
common  carrier  of  legislative  authority  to 
create  a  penal  offense  or  not  i>y  the  issuance 
or  nonissuance  of  nontransferable  tickets  to 
the  original  purchaser  below  the  standard 
schedule  rate.  There  is  a  distinction  be- 
tween a  "delegation  of  legislative  power"  in- 
volving discretion  and  conferring  of  authori- 
ty or  discretion  as  to  the  execution  of  the 
law  to  be  exercised  under  and  in  pursuance 
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of  the  law.  The  former  cannot  be  done, 
while  to  the  latter  no  valid  objection  can  be 
made.  The  Legislature  cannot  delegate  its 
power  to  make  a  law,  but  It  can  make  a 
law  to  delegate  a  power  to  determine  some 
fact,  or  state  of  things,  upon  which  the  law 
makes,  or  intends  to  make,  its  own  action 
depend.  Samuelson  y.  State,  95  S.  W.  1012, 
1016,  116  Tenn.  470,  115  Am.  St.  Rep.  805 
(citing  appeal  of  Locke,  72  Pa.  491,  13  Am. 
Rep.  716;  Cincinnati,  W.  &  Z.  R.  Co.  v.  Clin- 
ton County  Com'rs,  1  Ohio  St.  88 ;  State  ▼. 
Barringer,  14  S.  B.  781,  110  N.  0.  525 ;  Com- 
moDwealth  ▼.  Abrahams,  80  N.  B.  79,  166 
Mass.  57;  Commonwealth  v.  Davis,  4  N.  B. 
577,  140  Mass.  485;  In  re  Nightingale,  11 
Pick.  128  Mass.]  168:  Commissioners  of 
EastOD  y.  Covey,  22  Atl.  266,  74  MdL  262;  In 
re  Flaherty,  38  Pac.  981,  105  Cal.  558,  27  L. 
R.  A.  529 ;  Debardelaben  v.  State,  42  S.  W. 
684,  99  Tenn.  649). 

"To  declare  what  a  law  is  or  has  been 
is  a  ^judicial  power' ;  to  declare  what  It  shall 
be  is  iegislative.'  *'  Act  July  6,  1905  (Pub. 
Acte  1905,  p.  413,  c  217),  which  limits  the 
recovery  in  a  suit  against  an  administrator 
for  the  statutory  penalty  for  falling  to  file  an 
inventory  does  not  Invade  the  Judicial  prov- 
ince nor  Interfere  with,  dictate  to  or  coerce 
the  Judicial  department.  Atwood  v.  Bucking- 
ham, 62  Atl.  616,  618,  78  Conn.  423  (citing 
Dash  V.  Van  Kleeck  [N.  Y.]  7  Johns,  477,  498, 
5  Am.  Dec.  291). 

A  statute  authorized  a  city  to  enlarge 
or  contract  Its  boundaries  by  ordinance  defin- 
ing the  territory,  and  provided  that  any  per- 
son interested  xnlght  by  certain  procedure  ap- 
ply to  the  district  court,  which  should  de- 
termine the  reasonableness  of  the  alteration. 
Held,  that  the  statute  was  not  objectionable 
on  the  ground  that  it  conferred  "legislative 
power^  on  the  court  "To  legislate  is  to  make 
or  enact  a  law  or  laws.*'  Webster's  Diet 
"Legislative  power**  is,  therefore,  the  power 
to  make  laws,  and  incidentally  to  repeal 
them.  But  the  power  to  determine.  In  a  given 
case,  presented  by  parties  having  property 
or  other  rights  at  stake,  and  Independent  of 
the  exercise  of  any  enacting  power,  whether 
a  municipal  corporation,  professing  to  leg- 
islate under  incidental  or  general  authority, 
has  exercised  such  authority  in  accordance 
with  the  condition  of  the  grant  relates,  not 
to  the  power  of  legislation,  but  to  the  man- 
ner of  its  exercise,  and  is  Itself  Judicial. 
Xew  Orleans  &  N.  W.  R.  Co.  v.  Town  of 
VidaUa,  42  South.  139,  143,  117  La.  561  (cit- 
ing Callen  v.^  City  of  Junction  City,  23  Pac. 
652,  43  Kan.  627,  7  L.  R.  A.  736;  Forsythe 
r.  Hammond,  40  N.  E.  267,  41  N.  E.  950,  142 
Ind.  505,  30  L.  R.  A.  576;  Territory  ex  reL 
Kelly  V.  Stewart  23  Pac.  405,  1  Wash.  98,  8 
UR.iL.  106 ;  In  re  Incorporation  of  Village 
of  North  Milwaukee,  67  N.  W.  1033,  93  Wis. 
616,  33  L.  R.  A.  638 ;  Wahoo  v.  Dickinson,  36 
N.  W.  813,  23  Neb.  426;  Forsythe  r.  aty  of 
Hammond,  58  Fed.  774). 


The  board  of  supervisors  of  a  county,  in 
passing  a  resolution  reviving  the  distinction 
between  town  and  county  poor,  pursuant  to 
Laws  1896,  p.  176,  c  226,  f  134,  and  appor- 
tioning among  the  town  the  taxes  for  the  sup- 
port of  poor,  pursuant  to  sections  9, 10  (page 
189),  discharges  'legislative  functions,'*  so 
that  its  acts  cannot  be  reviewed  by  certior- 
ari. People  ex  rel.  Allen  v.  Board  of  Sup'rs 
of  Westchester  County,  99  N.  Y.  Supp.  348, 
349, 113  App.  Dlv.  778  (citing  People  v.  Board 
of  Sup*rs  of  Queens  County,  80  N.  E.  488, 131 
N.  Y.  468 ;  People  ex  rel.  O'Connor  v.  Board 
of  Sup'rs  of  Queens  County,  47  N.  B.  790, 153 
N.  Y.  370). 

The  power  to  determine  what  persons 
and  property  shall  be  taxed  belongs  exclu- 
sively to  the  legislative  branch  of  the  govern- 
ment, and,  whether  exercised  by  the  Legisla- 
ture Itself  or  delegated  to  a  municipal  cor- 
poration, Is  strictly  a  "legislative  power." 
Risley  v.  Utica,  173  Fed.  602,  507  (citing  New 
Orleans  Water- Works  Co.  v.  Louisiana  Sugar 
Refining  Co.,  8  Sup.  Ct  741,  125  U.  S.  18, 
31  L.  Ed.  607 ;  United  States  ex  rel.  Ranger 
V.  New  Orleans,  98  U.  S.  381,  392,  25  L.  Ed. 
225 ;  Meriwether  v.  Garrett,  102  U.  S.  472,  26 
L.  Ed.  197). 

The  "legislative  power**  of  the  territory 
of  Oklahoma  extended  to  all  rightful  subjects 
or  legislation  pertaining  to  local  self-govern- 
ment when  not  inconsistent  with  the  Consti- 
tution and  laws  of  the  United  States,  and 
when  the  exercise  of  such  power  did  not  In 
any  way  interfere  with  the  supreme  right 
of  Congress  to  control  Its  governmental  af- 
fairs. Territory  v.  Long  Bell  Lumber  Co., 
99  Pac.  911,  914,  22  Okl.  890. 

St  1889,  p.  358,  c  247,  providing  that 
new  territory  may  be  annexed  to  any  town 
by  the  filing  of  a  petition  describing  the  ter- 
ritory desired  to  be  annexed  and  a  favorable 
vote  at  the  election  called  pursuant  to  the  pe- 
tition, thus  leaving  the  determination  of  the 
boundaries  of  the  annexed  territory  to  the  in- 
habitants, is  not  for  this  reason  Invalid  as 
a  delegation  of  "legislative  authority,*'  since, 
under  Const  art.  11,  i  6,  forbidding  the  Leg- 
islature to  create  or  provide  for  the  organiza- 
tion of  municipal  corporations  by  any  other 
than  general  laws,  fixing  the  boundaries  of 
towns  Is  not  a  legislative  function.  People  v. 
Town  of  Ontario,  84  Pac  205,  207,  148  Cal. 
625. 

While  it  is  one  of  the  settled  maxims  in 
constitutional  law  that  the  **power  confer- 
red upon  the  Legislature  to  make  laws  can- 
not be  delegated"  by  that  department  to  any 
other  body  or  authority,  this  does  not  pre- 
vent legislative  functions,  which  are  merely 
ministerial  or  executive  in  their  character, 
from  being  delegated  by  that  branch  of  the 
government  to  other  departments  or  to  bodies 
created  by  it  for  that  purpose.  Laws  1906,  p. 
275,  c.  163,  creating  a  board  for  the  purpose 
of  procuring  the  erection  of  a  capitol  building 
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and  authorizing  such  board  to  procure  the 
erection  of  a  building  adopt  plans  and  speci- 
fications, etc.,  is  not  unconstitutional  as  a 
delegation  of  "legislative  power."  Daven- 
port V.  Elrod,  107  N.  W.  833,  835,  20  S.  D.  607. 

LEGISLATURE 

See  House  of  Legislature. 

Member    of    I^eglslature,    see    Member. 

The  word  ''Legislature,"  as  used  in 
CJonst.  U.  S.  art  1,  I  4,  providing  that  the 
time,  place,  and  manner  of  holding  elections 
for  Senators  and  Representatives  shall  be 
prescribed  in  each  state  by  the  Legislature 
thereof,  but  that  Congress  may  make  or  alter 
such  regulations  does  not  mean  simply  the 
members  who  compose  the  liegislature,  but 
refers  to  the  lawmaking  body  or  power  of 
the  state,  as  established  by  the  state  Ck>nsti- 
tution,  and  which  in  this  state,  under  the  ref- 
erendum Ck)nst  art.  8,  §  1,  includes  the  peo- 
ple, and  hence  Sess.  Laws  1909,  c.  223,  divid- 
ing the  state  into  congressional  districts,  is 
subject  to  the  referendum  vote  of  the  people 
the  same  as  any  other  law  passed  by  the 
Legislature.  State  ex  rel.  Schrader  v.  Pol- 
ley,  127  N.  W.  848,  849,  26  S.  D.  5- 

A  "legislator*'  is  one  who  makes  laws 
for  a  state  or  community.  Burke  v.  Wood, 
162  Fed.  533,  538. 

LEGITIMACY 

liEGITIMATE 

"Legitimate"  means  lawful ;  lawfully  be- 
gotten ;  born  in  wedlock ;  of  lawful  birth ;  a 
legitimate  heir.  Lamb  v.  Medsker,  74  N.  E. 
1012,  1013,  35  Ind.  App.  662  (quoting  and 
adopting  definitions  in  Webst  Diet.;  Cent 
Diet.). 

The  term  "legitimate,"  In  Laws  1895,  c. 
570,  providing  for  the  incorporation  of  asso- 
ciations for  the  improvement  of  the  breed  of 
horses  and  for  the  establishment  of  a  state 
racing  commission,  and  authorizing  the  com- 
mission to  issue  licenses  for  running  races 
and  for  the  revocation  of  licenses.  If  for  any 
reason  the  continuance  thereof  shall  not  be 
conducive  to  the  interests  of  "legitimate" 
racing,  is  used  in  its  broad  and  not  techni- 
cal sense,  and  means  good  or  proper  and  not 
merely  unlawful.  People  ex  rel.  Empire  City 
Trotting  Club  v.  State  Racing  Commission, 
103  N.  Y.  Supp.  955,  961,  57  Misc.  Rep.  331. 

L£GITI1IAT£  GHTLD 

Child  as  including,  see  Child-Children 
(In  Statutes). 

"  'A  legitimate  child'  is  he  that  Is  bom 
in  lawful  wedlock  or  within  a  competent  time 
afterward."  A  child  bom  20  days  after  its 
mother  was  divorced  from  one  husband, 
whose  whereabouts  were  not  shown,  and  15 
days  after  her  marriage  to  another  man,  who 
recognized  the  child  as  his  offspring,  will 
be  presumed  to  be  his  legitimate  child.    Zach- 


mann  ▼.  Zachmann,  66  N.  E.  256,  257,  201 
111.  380,  94  Am.  St  Rep.  180  (citing  5  Cyc.  p. 
626 ;  Coke,  litt  344a ;  Dennison  ▼.  Page,  29 
Pa.  420,  72  Am.  Dec.  644 ;  quoting  and  adopt- 
ing definition  in  1  Bl.  Conun.  446). 

A  child  bom  after  marriage,  during 
wedlock,  and  within  the  usual  period  of  ges< 
tation,  after  the  husband  has  had  opportu- 
nity to  have  begotten  it,  is  conclusively  pre- 
sumed to  be  "legitimate."  Buckner's  Adm'r 
V.  Buckner,  87  S.  W.  776,  777,  120  Ky.  596. 

IiEOrriMATE  ISSUE 

Under  Act  Cong.  Feb.  28,  1891,  c.  383,  26 
Stat.  794,  §  5,  in  amendment  of  Act  Cong. 
Feb,  8,  1887,  c.  119,  24  Stat  388,  providing 
that  for  the  purpose  of  determining  the  de- 
scent of  .land  to  the  heirs  of  any  deceased  In- 
dian allottee  of  land,  whenever  any  male  and 
female  Indian  shall  have  cohabited  together 
as  husband  and  wife  according  to  the  custom 
of  Indian  life,  the  issue  of  such  oohabitation 
shall  be,  for  the  purpose  aforesaid,  taken  to 
be  the  legitimate  issue  of  the  Indians  so  liv- 
ing together,  and  that  every  Indian  child, 
otherwise  illegitimate,  shaU  for  that  purpose 
be  taken  to  be  the  legitimate  issue  of  the 
father,  the  illegitimate  children  of  an  al- 
lottee are  entitled  to  inherit  and  share  in  the 
lands  allotted  to  their  father  the  same  as 
though  they  were  legitimate  children,  and  the 
children  of  a  deceased  illegitimate  child  are 
entitled  to  the  share  of  their  deceased  par- 
ent In  re  House's  Heirs,  112  N.  W.  27,  29, 
132  Wis.  212. 

LEGITIMATE  PURPOSE 

The  term  "legitimate  purpose,*'  as  ap- 
plied to  the  acts  of  a  municipal  corporation, 
means  such  a  purpose  as  is  authorized  by  the 
municipal  charten  Vaughn  v.  Village  of 
Greencastle,  78  S.  W.  50,  51,  104  Mo.  App. 
206. 

The  creation  of  so-called  treasury  stock 
and  disposition  of  it  upon  the  representation 
that  it  was  fully  paid  and  nonassessable,  and 
at  a  price  inferentially  below  par,  for  the 
purpose  of  providing  working  capital  for  a 
corporation,  is  not  a  "legitimate  corporate 
purpose,"  within  the  act  concerning  corpora- 
tions (revision  of  1896),  granting  power  to 
corporations  to  purchase  shares  of  their  own 
capital  stock,  if  such  purchase  is  for  a  legiti- 
mate corporate  purpose,  but  not  otherwise. 
Knickerbocker  Importation  Co.  v.  State 
Board  of  Assessors,  65  Atl.  913,  914,  74  N.  J. 
Law,  583,  7  L.  R.  A.  (N.  S.)  885. 


In  the  provision  of  the  protocol  of  the 
treaty  of  the  Guadalupe  Hidalgo  that  Mex- 
ican "grants"  in  the  ceded  territory  shall 
preserve  their  legal  value,  and  that  the  gran- 
tees may  cause  "their  legitimate  titles"  to  be 
acknowledged,  the  terms  "grants"  and  "legit- 
imate titles"  are  not  restricted  to  absolute 
perfect  grants  made  prior  to  the  treaty,  but 
Include  also  equitable  titles  which,  if  there 
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hftd  been  no  change  of  sovereignty,  would 
have  become  perfect  or  could  have  been  made 
perfect  if  the  proper  steps  had  been  taken. 
The  words  ''legitimate  titles"  mean  titles 
that  are  comprehended  in  the  term  "grants," 
and  since  the  term  "grants,"  as  employed  in 
treaties,  embraces  all  character  of  titles, 
equitable  or  legal,  it  reflects  the  sense  and 
weaning  in  which  the  term  "legitimate  titles" 
was  intended  to  be  employed.  State  v.  Rus- 
sell, 85  S.  W.  288,  293,  38  Tex.  Civ.  App.  13 ; 
Haynee  v.  State  (Tex.)  85  S.  W.  1029,  1039. 

LEGITIMATION 

While  "adoption,"  properly  considered, 
refers  to  persons  who  are  strangers  in  blood, 
^^legitimation"  refers  to  persons  where  the 
blood  relation  exists.  The  verb  "adopts,"  in 
Wilson's  Rev.  &  Ann.  St.  1003,  c.  59,  art  2, 
1 36,  providing  that  the  father  of  an  illegiti- 
mate child,  by  acknowledging  it  as  his  own, 
eta,  thereby  "adopts"  It  as  such,  is  used  in 
the  sense  of  "legitimates."  Allison  v.  Bryan, 
97  Pac.  282,  283,  21  Okl.  667,  18  L.  R.  A.  (N. 
»S.)  931,  17  Ann.  Cas.  468  (quoting  Blythe  v. 
Ayres,  31  Pac.  915,  96  Cal.  632,  19  L.  R.  A. 
40,  and  citing  Bouvier,  Black,  Anderson,  and 
Rapalje  Law  Dictionaries). 

LEMON 

As  fruit,  see  Fruit 

As  goods,  wares,  and  merchandise,  see 
Goods. 

LEND— LENT 

See  Money  Lent ;  Money  Loaned  and  In- 
vested. 

Rev.  St  c.  48,  {  64,  providing  that  pre- 
miums for  building  association  loans  shall 
coDsiBt  of  a  percentage  charged  on  the 
amount  lent  in  addition  to  interest,  and  sec- 
tion 66,  providing  that  the  monthly  interest 
shall  not  be  at  a  greater  rate  than  6  per  cent 
per  annum,  mean  by  the  words  "loan"  and 
"lent"  the  whole  sum  contracted  for,  not  the 
snm  actually  advanced.  Tibbetts  v.  Deering 
Loan  &  BuUding  Ass'n,  72  Atl.  162,  166,  104 
Me.  404. 

Aa  glTe 

Under  Revisal  1905,  f  1678,  converting 
estates  tall  into  estates  in  fee  simple,  a  will 
whereby  the  testator  "lends"  land  to  his 
grandson  and  his  lawful  heirs  of  the  body 
forever  conveys  An  estate  in  fee  simple.  Ses- 
soms  V.  Sessoms,  56  S.  B.  687,  688,  144  N.  C. 
121  (citing  Cox  V.  Marks,  27  N.  C.  361 ;  King 
▼.  Utley,  86  N.  C.  69 ;  Edgerton  v.  Aycock,  81 
S.  E.  382,  123  N.  O.  134 ;  Hinson  v.  Pickett 
[8.  C]  1  mil  £q.  86). 

A  clause  of  a  will  bequeathed  two  sep- 
arate parcela  of  land  to  the  daughter  of  the 
testator,  and,  on  her  death,  to  her  heirs  and 
to  her  issue  if  living  in  fee  simple,  otherwise, 
"all  the  real  estate  loaned  her  to  be  divided 
between"   certain  persona     There   was  no 


punctuation  or  anything  to  indicate  that  the 
testator  intended  to  diCTerentiate  the  two  par- 
cels of  property  in  reference  to  the  quantity 
of  the  estate.  Held,  that  as  "lend"  may  be 
construed  as  synonymous  with  give,  devise, 
or  bequeath,  unless  it  is  manifest  that  a  dif- 
ferent meaning  was  Intended,  the  testator 
must  be  held  to  have  referred  to  all  the  prop- 
erty devised  his  daughter  in  the  residuary 
clause.  Faison  ▼•  Moore,  76  S.  E.  993,  160 
N.  O.  148. 

LENSE 

It  is  necessary  that  "lenses"  should  be 
both  ground  and  polished  in  order  to  be 
brought  within  the  provision  of  the  Tariff 
Act  for '"lenses  ♦  ♦  ♦  ground  and  polish- 
ed to  a  spherical,  cylindrical  or  prismatic 
form";  and,  where  they  have  been  brought 
to  such  form  by  molding,  they  are  not  within 
that  provision.  United  States  v.  Robinson, 
140  Fed.  968,  969. 

LESS 

See  More  or  Less ;  Not  Less  Than. 

In  an  action  under  Laws  1907,  p.  495,  c. 
264,  defining  the  liabilities  of  railroads  for  in- 
juries to  employes,  for  the  death  of  a  brake- 
man,  the  use  of  the  words  "less  or  greater," 
instead  of  the  statutory  words  "slighter  or 
greater,"  in  determining  decedent's  negli- 
gence as  a  contributing  cause  in  comparison 
with  that  attributable  to  the  railroad,  was 
not  erroneous,  as  the  word  "less"  conveyed 
the  idea  conveyed  by  the  word  ^'slighter"  as 
used  in  the  statute.  Boucher  v.  Wisconsin 
Cent  Ry.  Co.,  123  N.  W.  913,  914,  141  Wis. 
160. 

I1E88  NOTE 

Where  a  will  gave  a  legacy,  less  a  note 
held  by  the  testator  against  the  legatee,  in- 
terest was  properly  charged  on  the  note  up 
to  the  time  of  the  probate  of  the  will.  Rev. 
Ck)des,  I  4770,  requiring  the  language  of  a 
will  to  be  given  its  ordinary  meaning,  and  the 
words  "less  a  note"  would,  in  ordinary  busi* 
ness  transactions,  refer  to  the  debt  as  a 
whole,  and  not  the  sum  mentioned  as  the 
principal  only.  In  re  Beck's  EJstate,  121  Pac. 
784,  789,  44  Mont  661. 

liESBENEB  GAPAGZTY 

In  a  personal  injury  action,  an  instruc- 
tion that  the  jury,  in  assessing  damages,  might 
consider  the  bodily  and  mental  pain  endured 
by  the  injured  party,  loss  of  time,  and  inabil- 
ity to  work  and  earn  money,  and  her  dimin- 
ished capacity  for  labor,  etc.,  was  not  er- 
roneous as  permitting  double  damages  for  the 
same  cause ;  "inability  to  work"  meaning  the 
total  suspension  of  the  power  to  work,  and 
"diminished  capacity  to  labor"  meaning  les- 
sening, without  totally  destroying,  the  power 
to  labor,  and  "inability"  meaning  without 
ability,  and  "lessened  capacity"  meaning  that 
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partial  ability  remains.    Houston  &  T.  G.  R. 
Co.  V.  Maxwell  (Tex.)  128  S.  W.  160,  16ft. 

LESSER  OFFENSE 

Under  a  count  of  a  presentment  for  sell- 
ing liquor  without  a  license,  in  violation  of 
Acts  1809,  c.  161,  I  1,  to  constitute  which  of- 
fense a  single  sale  is  sufficient,  defendant  can- 
not, there  being  no  evidence  of  any  specific 
sale,  so  as  to  authorize  a  conviction  of  the 
offense  charged,  be  convicted  of  violation  of 
Acts  1909,  c.  479,  §  16,  making  it  an  offense 
to  exercise  the  privilege  of  retail  liquor  deal- 
er without  first  paying  the  taxes  prescribed 
for  exercise  thereof,  though  he  has  a  United 
States  revenue  license  to  retail  liquor,  made 
by  the  act  (page  1743)  prima  facie  evidence 
that  he  is  in  the  retail  liquor  business ;  the 
offense  denounced  by  the  act  of  1909,  though 
having  a  lighter  punishment  prescribed,  not 
being  a  lesser  offense  than,  and  included  in, 
the  offense  denounced  by  the  act  of  1899, 
within  Shannon's  Code,  §§  7085,  7195,  pevmit- 
ting,  on  an  indictment  for  an  offense  admit- 
ting, or  consisting,  of  different  degrees,  a  con- 
viction of  a  lower  degree  of  the  offense  than 
that  charged,  or  of  any  offense  necessarily  in- 
cluded in  that  charged.  Brinkley  v.  State, 
145  S.  W.  161,  162,  125  Tenn.  445. 

LESSEE 

A  petition  in  summary  proceedings  for 
the  possession  of  land,  alleging  that  the  pe- 
titioner is  the  "lessee"  and  landlord  thereof, 
is  not  a  sufficient  compliance  with  Code  d^v. 
Proc.  §  2235,  requiring  the  petition  to  state 
the  interest  of  the  petitioner  in  the  premises. 
The  statement  that  the  petitioner  was  the 
"lessee"  and  "landlord"  is  the  assertion  mere- 
ly of  an  interest  and  not  a  description  of 
such  interest.  Ferber  v.  Apfel,  99  N.  Y. 
Supp.  215,  216,  113  App.  Div.  720  (citing  Ka- 
zis  V.  Loft,  80  N.  Y.  Supp.  1015,  81  App.  Dlv. 
636 ;  Loft  v.  Kaziz,  84  N.  Y.  Supp.  228 ;  En- 
gle.  Heller  Co.  v.  Henry  Ellas  Brewing  Co., 
75  N.  Y.  Supp.  1080,  37  Misc.  Rep.  480 ;  Pot- 
ter V.  New  York  Baptist  Mission  Society,  52 
N.  Y.  Supp.  294,  23  Misc.  Rep.  671 ;  Ross  v. 
Same,  52  N.  Y.  Supp.  303,  23  Misc.  Rep.  683 ; 
Cram  v.  Dietrich,  78  N.  Y.  Supp.  948,  38 
Misc.  Rep.  790). 

A  covenant  to  pay  to  the  lessees  and 
their  assigns,  on  the  termination  of  the  lease, 
a  compensation  for  buildings  and  improve- 
ments put  on  the  demised  land  during  the 
term  of  the  lease  was  not  to  be  restricted  to 
buildings  put  on  the  land  by  the  lessees,  but 
would  include  buildings  put  on  it  by  subten- 
ants or  assigns  of  the  lessees.  If  the  op- 
posite were  the  true  construction  of  the  word 
"lessees"  in  this  covenant,  the  covenant  in 
the  earlier  part  of  the  lease  that  tiie  said 
"lessees"  shall  have  a  right  of  way,  and  the 
covenant  to  "warrant  and  defend,"  would 
have  to  be  restricted  in  the  same  way.  Hol- 
lywood V.  First  Parish  in  Brockton,  78  N.  B. 
124,  125,  192  Mass.  269. 


A  "lessee"  of  a  store  building,  who  as- 
sumes entire  control  of  a  room  connected 
therewith,  is  Ithe  "lessee  and  occupant"  of 
such  room  within  the  law  forbidding  gaming. 
Ford  V.  State,  38  South.  229,  230,  86  Miss. 
123. 

Am  oontraotor 

See  Contractor, 


See  Owner. 

As  pnroliaser   for  valnable  eonsldera- 
tion 

See  PurchaJser  for  Valuable  Considera- 
tion, 

LESSOR 

See  Owner. 

LET 

See  Agree  to  Let 

The  term  *'let"  Is  usually  applied  to  leas- 
es and  conveyances  of  real  estate  and  con- 
tains the  idea  of  a  grant,  and  when  the  par- 
ties have  used  it  as  the  operative  word  ap- 
plied to  a  transfer  of  timber  rights  and  con- 
tracts pas.sing  such  Interest  for  91  years  and 
more,  by  fair  interpretation  and  consider- 
ing the  nature  of  the  interest,  the  parties 
could  only  have  intended  an  assignment  At- 
lantic &  N.  C.  R.  Co.  V.  Atlantic  &  N.  C. 
Co.,  61  S.  E.  185,  190,  147  N.  C.  368,  23  L. 
R.  A.  (N.  S.)  223,  125  Am.  St  Rep.  550,  15 
Ann.  Cas.  363.- 

As  allow  or  permit 

Where  defendant  who  had  an  option  to 
purchase  certain  property,  represented  to 
plaintiff  that  they  were  to  be  'let  In  on  the 
ground  floor"  with  certain  spedfled  excep- 
tions. It  meant  that  they  were  to  come  into 
the  purchase  upon  the  same  terms  and  condi- 
tions that  he  had  made  with  the  holder  of 
the  property,  save  as  particularly  specified. 
Kroll  V.  Coach,  78  Pac.  397,  399,  45  Or.  459. 

As  demise,  grant,  or  lease 

The  term  "let"  contemplates  the  relation 
of  landlord  and  tenant  It  is  defined  as  **to 
give  leave  to;  to  permit;  to  grant  the  use  of 
realty  for  a  compensation  correlative  to 
hire;  to  lease  or  hire  out  for  compensation." 
Land,  Into  possession  of  which  one  enters  un- 
der a  contract  to  purchase,  is  not  "let"  to 
him,  within  a  statute  making  it  forcible  de- 
tainer to  wUlfuUy  hold  over  without  force 
after  the  termination  of  the  time  for  which 
the  property  was  "let"  after  demand  for  pos- 
session. FrandB  v.  Holmes,  118  S.  W.  881, 
883,  54  Tex.  av.  App.  608. 

'*The  mere  use  of  the  words  lease'  and 
*let'  In  a  contract  of  letting,  does  not  neces- 
sarily create  a  lease  as  distinguished  from 
a  license;"  but  an  instrument  by  which  one 
contracted  to  let  and  anothw  to  take  the  ex- 
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dnsive  right  to  maintain  stands  for  the  sale 
of  candies  at  a  race  park,  also  a  storeroom 
under  the  tracks  providing  the  period  of  "let- 
ting" and  the  amount  and  times  of  payment 
of  rent)  is  a  lease  and  not  a  license.  Mehl- 
man  y.  Atlantic  Amusement  Co.,  119  N.  Y. 
Snpp.  222,  223,  65  Misc.  Rep.  25. 

LET  FOR  HIRE 

As  used  in  an  ordinance  providing  for 
the  payment  of  a  license  by  owners  of  ve- 
Mcles  used  or  let  for  hire,  the  term  "letting 
tor  hire"  w^as  Intended  to  apply  to  cases 
where  persons,  the  hirers,  took  temporary 
possession  of  the  wagon  and  team.  Swet- 
man  v.  aty  of  Covington  (Ky.)  82  S.  W.  386. 


LETTING 

See  Public  Letting:  Subletting. 

LETTER 

See  Not  to  the  Letter;  Threatening  Let- 
ter. 


Am  meatoraadi 
See  Memorandum. 

As  pttUio  doenaaent 

See  Public  Document 

As  soUdtatloa 

See  Solicit 

LETTERS  OF  ADMINISTRATIOV 

See  Ancillary  Letters;   Domiciliary  Let- 
ters. 

LETTERS  OF  GREDFT 

A  "letter  of  credit"  Is  a  letter  containing 
a  general  or  special  request  to  pay  the  bear- 
er or  person  named  money,  or  sell  him  some 
commodity  on  credit,  or  give  him  something 
of  value,  and  look  to  the  writer  of  the  letter 
for  recompense,  and  which  partali^es  of  the 
nature  of  a  negotiable  instrument  Liggett 
V.  Levy,  136  S.  W.  299,  301,  233  Mo.  590,  Ann. 
Cas.  1912C,  70. 

LETTERS  PATENT 

**  'Letters  patent'  are  not  to  be  regarded 
as  monopolies,  created  by  the  executive  au- 
thority at  the  expense  and  to  the  prejudice 
of  all  the  community  except  the  persons 
therein  named  as  patentees,  but  as  public 
franchises  granted  to  the  inventors  of  new 
and  useful  improvements  for  the  purpose  of 
securing  to  them  as  such  inventors,  for  the 
limited  term  therein  mentioned,  the  exclusive 
right  to  make  and  use,  and  vend  to  others  to 
be  used,  their  own  Inventions,  as  tending  to 
promote  the  progress  of  science  and  the  use- 
fnl  arts,  and  as  matter  of  compensation  to 
the  inventors  for  their  labor,  toll,  and  ex- 
pense in  making  the  inventions  and  reducing 
the  same  to  practice  for  the  public  benefit, 
as  contemplated  by  the  Constitution  and 
sanctioned  by  the  laws  of  Congress."  Mon- 
agban  v.  City  of  Indianapolis,  76  N.  B.  424, 
425,  37  Ind.  App.  280  (quoting  and  adopting 


definition  in  Seymour  ▼.  Osborne,  11  Wall. 
[78  U.  8.]  616,  20  L.  Ed.  83). 

A  license  to  keep  a  dramshop  is  not  a 
"letter  patent,"  which  can  be  tested  or  va- 
cated by  quo  warranto.  Ilargett  v.  Bell,  46 
S.  E.  749,  750,  134  N.  C.  394. 

LETTERS  TESTAMEKTART 

See  Entitled  to  Letters  Testamentary. 

''Letters  testamentary"  are  of  two  kinds, 
"domiciliary  letters"  and  "ancillary  letters"; 
the  first  being  Issued  at  the  place  of  the  tes- 
tator's domicile,  and  the  latter  at  some  place, 
other  than  domicile,  where  personalty  of  the 
testator  is  found.  Such  letters  depend  upon 
the  situs  of  such  personalty,  and  do  not  au- 
thorize the  administrator  or  representative 
to  perform  any  act  or  to  reduce  to  possession 
personalty  not  within  territorial  authority  of 
the  court  where  Issued.  Lockwood  v.  Unit- 
ed States  Steel  Corporation,  138  N.  Y«  Supp. 
725.  727,  153  App.  Div.  655. 

LEVEE 

''Levees"  keep  out  the  water.  Mound 
City  Land  &  Stock  Co.  v.  Miller,  70  S.  W. 
721,  724,  170  Mo.  240,  60  L.  R.  A.  190,  94  Am. 
St  Rep.  727. 

"A  'levee*  is  a  space  adjacent  to  a  navi- 
gable water  where  vessels  may  approach  and 
land  to  unload  and  receive  passengers  and 
freight,  and  where  articles  of  freight  may  be 
left  for  loading  on  the  vessels,  or  after  they 
have  been  unloaded  until  they  can  be  taken 
away."  Chicago,  R.  I.  &  V.  Ry.  Co.  v.  People 
ex  rel.  Dailey,  78  N.  B.  790,  793,  222  111.  427 
(quoting  and  adopting  definition  In  Famham, 
Water  &  Water  Rights,  i  145a). 

The  word  "levee,"  as  used  in  the  West 
and  South,  means  a  landing  place  for  vessels 
for  the  delivery  of  merchandise,  and,  as  in- 
cident thereto,  for  the  temporary  storage  of 
the  merchandise.  In  other  words,  a  public 
landing.  Louisville  &  N.  R.  Co.  v.  City  of 
CincinnaU,  81  N.  E.  983,  989,  76  Ohio  St  481. 

That  a  tract  of  land  bordering  a  river 
was  designated  as  a  steamboat  landing  on  a 
plat  and  was  dedicated  to  public  use  shows 
it  to  be  a  "levee."  Betcher  v.  Chicago,  M.  & 
St  P.  Ry.  Co.,  124  N.  W.  1096,  1097,  110 
Minn.  228. 

Where  a  strip  of  land  lying  along  the 
margin  of  a  navigable  stream  was  included 
in  the  plat  of  a  city  and  dedicated  to  the 
public  by  the  use  of  the  word  ••levee"  writ- 
ten thereon,  and  several  streets  opened  upon 
this  tract,  and  many  lots  had  no  other  means 
of  ingress  and  egress,  except  over  and  along 
it,  its  dedication  included  Its  use  as  a  street, 
as  well  as  a  landing  place  for  boats.  Mc- 
Alplne  V.  Chicago  Great  Western  R.  Co.,  75 
Pac.  73,  74,  68  Kan.  207,  64  L.  R.  A.  85,  1 
Ann.  Cas.  452. 
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A  ''levee"  is  a  landing  place  for  yessels, 
or  a  dyke  or  breakwater.  Sanborn  t.  Van 
Duyne,  96  N.  W.  41,  U,  90  Minn.  215. 

Am  street 

See  Street 

LEVEE  BOARD 

As  municipal  corporation,  see  Municipal 
Corporation. 

IiEVEE  DISTRICT 

As  citizen,  see  Citizen. 
As  municipal  corporation,  see  Municipal 
Corporation. 

LEVEE  DISTRICT  DIRECTOR 

As  county  officer,  see  County  Officer. 


A  tax  levied  by  a  sanitary  district  organ- 
ized under  Act  July  1,  1907  (Laws  1907,  p. 
289),  is  not  a  "levee  tax**  within  Act  July  1, 
1909  (Laws  1909,  p.  323),  providing  for  a  re- 
duction in  taxes,  excepting  "levee  taxes,"  etc. 
People  ex  rel.  Sanders  v.  Chicago  &  A.  R.  Co., 
94  N.  E.  14,  15,  248  lU.  417;  Same  v.  Toledo, 
St.  L.  &  W.  R.  Co.,  94  N.  B.  16,  249  111.  175. 

LEVEL 

There  is  a  distinction  between  the  words 
"aim,"  "point,'*  and  "level."  "Aim**  expresses 
more  than  the  other  two  words  inasmuch  as 
it  denotes  a  direction  towards  some  minute 
point  in  an  object,  and  the  others  imply  direc- 
tion towards  the  whole  objects  themselves. 
We  aim  at  a  bird ;  we  point  a  cannon  against 
a  wall ;  we  level  a  cannon  at  a  wall.  Point- 
ing is  of  course  used  with  most  propriety 
with  reference  to  instruments  that  have 
points.  It  is  likewise  a  less  decisive  action 
than  either  aiming  or  leveling.  A  stick  or 
finger  may  be  pointed  at  a  person  merely  out 
of  derision ;  but  a  blow  is  "leveled**  or  aimed 
with  an  expressed  intent  of  committing  an 
act  of  violence.  Livingston  v.  State,  66  S.  B. 
812,  6  6a.  App.'  805  (quoting  Crabbe's  Bng- 
lish  Synonyms). 

LEVEL  RATE  PREMIITM 

A  "level  rate  premium  policy"  is  a  policy 
on  which  the  regular  annual  renewal  premi- 
ums provided  are  to  be  kept  down  to  a  level, 
or  are  to  be  brought  down  to  the  level  of  the 
premiums  charged  for  the  first  year's  insur- 
ance by  the  application  of  the  profits  earned 
on  the  policy.  IJams  v.  Providental  Sav. 
Life  Assur.  Soc  of  New  York,  84  S.  W.  61,  60, 
185  Mo.  466. 

LEVER 

See  Cut-Off  Lever. 

LEVY 

All  levies,  see  All« 


LEVY  (Of  Taxes) 

"Levy"  is  defined  as  "the  amount  accru- 
ing from  a  tax  or  execution.*'  State  ex  rel. 
Ledwith  v.  Brian,  120  N.  W.  916,  917.  84 
Neb.  30. 

"Levy**  is  used  variously,  but,  as  applied 
to  the  determination  of  the  amount  or  rate  to 
be  charged,  it  is  a  legislative  function,  to  be 
exercised  only  by  the  state,  or  some  infe- 
rior political  division  to  which  the  power 
has  been  delegated.  School  Dist  No.  127  of 
Reno  County  v.  School  Dist  No.  45  of  Reno 
County,  103  Pac.  126,  127,  80  Kan.  641. 

The  word  "levy,"  as  applied  to  taxation, 
is  given  a  variety  of  meanings,  among  which 
are:  '*To  impose  or  assess'*;  "to  impose,  as- 
sess and  collect  under  authority  of  law**;  "to 
raise  or  collect  by  assessment** ;  "to  charge  a 
sum  of  money  already  ascertained  against  a 
person  or  property  subject  to  the  charge*'; 
"to  determine  by  vote  the  amount  of  tax  to 
be  raised*' ;  "to  fix  the  rate  at  which  property 
is  to  be  taxed.*'  Gray  v.  Board  of  Sch' 
Inspectors  of  Peoria,  83  N.  B.  95,  98,  231 
111.  63. 

The  word  "levy,"  as  used  in  oonstitu- 
tional  and  statutory  provisions  that  the  coun- 
ty commissioners  shall  levy  a  tax  in  their 
respective  counties  for  the  support  of  pub- 
lic schools,  and  that  county  boards  shall  levy 
an  annual  tax  on  all  the  property  in  their 
respective  counties,  to  be  collected  at  the 
same  time  and  by  the  same  officers  as  other 
taxes,  excludes  from  the  act  of  levying  any 
signification  of  creation.  The  duty  to  levy 
imposed  on  the  board  is  therefore  purely 
ministerial,  and  only  imports  that  it  should 
take  such  a<^on  as  would  result  in  the  tax 
being  placed  on  the  auditor's  books.  The 
boards  have  no  power  to  do  anything  more 
or  less  than  require  that  the  tax  be  entered. 
Dickson  V.  Burckmyer,  46  S.  E.  343,  346,  67 
S.  C.  526. 

"Levied/*  with  reference  to  taxes,  means 
the  extension  of  a  tax  against  taxable  prop- 
erty, since  a  tax  cannot  be  said  to  be  levied 
until  it  has  been  so  extended.  Pettibone  v. 
West  Chicago  Park  Com*rs,  74  N.  B.  887,  392, 
215  lU.  304. 

A  tax  cannot  be  said  to  be  "levied**  when 
it  is  only  estimated,  and  the  time  for  levying 
it  has  not  arrived.  The  limitation  on  the 
power  of  the  county  board  to  contract  for 
bridge  building  to  cost  a  sum  not  greater 
than  the  amount  of  money  on  hand  in  the 
county  bridge  fund  derived  from  a  levy  of 
previous  years  and  two-thirds  of  the  levy  of 
the  current  year  gives  no  authority  to  the 
board  to  take  into  account  the  levy  of  the 
current  calendar  year  prior  to  the  making  of 
such  levy.  Until  this  is  made,  there  is  no 
levy  of  the  current  year.  Clark  v.  Lancaster 
County,  96  N.  W.  593,  599,  69  Neb.  717. 

"Three  things  are  essential  to  a  'tax,' 
as  that  term  is  understood  by  our  Constitu- 
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Hon:  Ftrst,  the  ascertainment  of  a  Bnm  cer- 
tain, or  that  can  be  rendered  certain,  to  be 
imposed  on  the  collective  body  of  taxpayers ; 
second,  a  legal  imposition  of  that  sum  as  an 
obligation  on  the  collective  body  of  taxpay- 
ers; third,  an  apportionment  of  sach  sum 
among  individual  taxpayers  so  as  to  ascer- 
tain the  part  or  share  that  each  should 
bear.  •  ♦  •  The  first  two  acts  above  de- 
scribed, namely,  the  ascertainment  of  a  sum 
to  be  imposed  on  the  collective  body  of  tax- 
payers and  its  imposition  by  a  legislative 
declaration  to  that  effect,  are  essentially  leg- 
islative acts  or  acts  proper  directly  to  the 
lawmaking    function    of    the    government. 

•  ♦  •  The  third  act,  namely,  the  appor- 
tionment of  the  whole  sum  imposed  by  way 
of  tax  on  the  collective  body  of  taxpayers 
upon  the  separate  individuals  composing  that 
body,  is  usually  an  administrative  act  per- 
formed under  specific  statutory  directibns, 
aacertainlng  the  mode  and  time  of  its  per- 
formance. •  •  •  The  word  'levy*  is  indif- 
ferently employed,  as  commonly  used,  to  ex- 
press either  one  of  these  processes  separately 
or  both  collectively.  A  tax  is  said  to  be  lev- 
ied when  the  amount  or  rate  to  be  imposed  Is 
fixed  by  law,  for  what  is  wanting  to  com- 
plete such  levy  is  supplied  by  the  standing 
tax  laws,  and  consists  in  a  course  of  adminis- 
trative action.  When  the  levying  of  a  tax 
is  spoken  of  as  a  legislative  act,  it  is  common- 
ly understood  to  describe  such  action  on  the 
part  of  the  Legislature  as  would,  with  stand- 
ing tax  laws,  complete  the  legislative  authori- 
ty requisite  to  enable  the  administrative  de- 
partment to  distribute  and  collect  the  tax. 

•  •  •  In  other  words,  the  tax  directed  to 
be  levied  must  be  so  far  imposed,  in  order  to 
comply  with  the  letter  and  spirit  of  the  Con- 
stitntion,  that  no  further  legislation  will  be 
necessary  to  enable  its  collection."  Rice  v. 
Shealy,  50  S.  EI  868,  870,  71  S.  C.  161  (quot- 
ing and  adopting  definition  in  Morton  v. 
Comptroller  General,  4  S.  C.  430,  453). 

The  power  of  the  state  tax  commissioner 
conferred  by  Code  Pub.  Gen.  Laws  1904,  art 
81, 1 150,  requiring  the  commissioner  to. levy 
taxes  on  shares  of  corporate  stock  and  to 
place  a  valuation  on  corporate  stock  for  pur- 
poses of  assessment.  Is  not  affected  by  Laws 
1906,  c.  404,  amending  article  81,  i  22,  and 
fixing  a  tax  for  each  $100  for  a  specified  pur- 
pose, and  directing  the  Comptroller  to  levy 
the  taxes  on  corporate  stock,  since  the  func- 
tion of  the  Comptroller,  under  the  act  of 
1906,  is  a  purely  ministerial  act  fully  per- 
formed when  he  enters  on  his  books  the  num- 
ber of  shares  of  stock  liable  to  taxation,  the 
corporation  the  stock  of  which  is  taxed,  the 
rate  of  taxation,  and  extends  the  amount  of 
the  tax,  and  since  the  word  "levy"  as  applied 
to  taxes  means  in  some  cases  to  raise  and 
exact  by  authority  of  government  the  amount 
of  a  tax  to  be  raised,  and  in  other  cases  the 
word  is  used  with  reference  to  the  mere  min- 
isteiial  act  of  entering  the  taxes  on  the  tax 


book  and  collecting  theno.  Unicm  Trust  Oo. 
of  Maryland  v.  State,  81  Atl.  878,  874,  116 
Md.  368. 

By  section  16  of  P.  L.  1903,  p.  789,  the 
commissioners  are  required  each  year  to 
cause  a  tax  to  be  "levied  and  assessed,"  etc., 
and  to  certify  to  the  tax  assessor,  taxing 
board,  or  taxing  officer  the  amount  of  tax 
required  to  l>e  levied,  assessed,  and  raised, 
and  the  said  assessors,  etc.,  shall  assess  said 
sums  so  directed  to  be  assessed  and  certified 
upon  all  the  persons  and  property  liable,  and 
the  said  tax  shall  be  levied,  assessed,  and 
collected  by  the  same  ofllcers,  etc.,  and  the 
tax  so  levied  upon  real  estate  shall  be  a  Uen 
thereon.  Held,  that  throughout  the  section 
the  word  "levy"  is  used  as  referring  to  the 
administrative  functions  of  taxation  and  not 
to  the  legislative  function,  the  differences 
between  which  are  pointed  out  in  the  case  of 
Township  of  Bernards  v.  Allen,  61  N.  J.  Law, 
228,  at  page  238,  89  Atl.  716,  at  page  719, 
also  referred  to  In  the  dissenting  opinion,  61 
N.  J.  Law,  692,  41  Atl.  250 ;  one  of  the  Judges 
using  the  phrase  "levying  taxes"  as  descrip- 
tive of  the  legislative  function,  while  the 
other  used  it  as  referring  to  the  administra- 
tive process  of  collecting  the  taxes.  Van 
Cleve  V.  Passaic  Valley  Sewerage  Com'rs,  58 
Atl.  671,  586,  71  N.  J.  Law,  183. 

Provisions  in  the  body  of  an  act  confer- 
ring on  parochial  and  municipal  corporations 
power  to  levy  license  taxes  was  within  the 
title  of  the  act  "to  levy,  enforce,  and  collect 
a  license  tax."  Mayor  and  Council  of  Alex- 
andria V.  White,  15  South.  15,  16,  46  La. 
Ann.  449. 

As  all  necessAry  prooeedinss 

A  city  ordinance  authorizing  the  issuance 
of  bonds  dated  in  1910  and  payable  in  1930, 
which  provides  that  "there  is  hereby  levied" 
on  the  taxable  property  of  the  dty  a  specified 
sum,  of  which  a  certain  amount  is  to  pay 
the  principal  of  the  bonds  and  the  balance 
to  pay  interest,  of  which  sum  a  specified 
amount  shall  be  collected  each  year  to  and 
including  1930,  the  amount  collected  each 
year  over  that  required  for  interest  to  con- 
stitute a  sinking  fund  to  the  principal,  com- 
plies with  Laws  1907,  c.  235,  and  Const,  art. 
11,  §  3,  requiring  cities  issuing  bonds,  to  pro- 
vide before,  or  at  the  time  of  doing  so,  for  the 
collection  of  a  direct  annual  tax  sufficient  to 
pay  the  interest  as  it*  falls  due  and  to  dis- 
charge the  principal  within  20  years,  since 
"levy"  in  tax  matters  has  various  meanings 
dependent  on  the  context,  and  in  this  instance 
includes  everything  necessary  to  the  collec- 
tion of  the  tax.  Borner  v.  City  of  Prescott, 
136  N.  W.  552,  554,  150  Wis.  197. 

Assess  dlstinsuisl&ed 

Assessment  as  including,  see  Assess. 

To  "assess"  a  tax  is  to  adjudge  and  de- 
termine what  proportion  of  his  property  the 
taxpayer  shall  contribute  to  the  public.  To 
"levy"  a  tax  is  to  make  a  record  of  this  de- 
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termination,  and  to  extend  tbe  aBsessment 
against  the  taxpayer's  property.  Chicago, 
B.  &  Q.  R.  Co.  V.  Klein,  71  N.  W.  1009,  1071, 
52  Neb.  258. 

As  used  in  Code  Civ.  Proc.  §  325,  requir- 
ing an  adverse  occupant  to  pay  all  the  taxes 
which  have  been  levied  and  assessed  upon 
the  land,  the  word  "levied"  refers  to  the  act 
of  the  board  of  supervisors  in  making  the 
*ievy,"  and  the  word  "assessed"  refers  to  the 
act  of  the  assessor  in  making  the  assessment 
The  statute  does  not  require  the  payment  of 
taxes  assessed  before  the  occupancy,  and 
levied  afterwards,  but  only  such  taxes  as 
were  both  levied  and  assessed  during  the 
occupancy.  Allen  v.  McKay,  52  Pac.  828,  829, 
831, 120  Cal.  332. 

As  oolleotion 

In  our  revenue  laws  the  word  "levy"  is 
sometimes  used  in  the  sense  of  "raising"  or 
"imposing,"  and  not  in  the  sense  of  "collect- 
ing" a  tax  by  execution.  In  different  places 
in  these  laws  the  boards  of  county  conmiis- 
sioners  are  authorized  to  "levy,"  or  lay,  tax- 
es, whUe  the  word  "collect"  is  used  to  define 
the  power  of  the  county  treasurers  to  gather 
in  or  receive  money  for  taxes  theretofore  as- 
sessed by  county  assessors  and  levied  by  the 
boards.  Parsons  ▼.  People,  76  Pac.  666,  669, 
32  Colo.  221. 

The  tonnage  tax  imposed  on  the  use  of 
foreign  built  yachts  owned  by  citizens  of 
the  United  States  by  Tariff  Act  Aug.  5,  1909, 
c.  6.  $  37,  36  Stat.  112,  being  a  tax  upon  the 
privilege  of  use,  is  assessable  to  and  collect- 
ible from  the  personal  user,  and  the  provi- 
sion of  the  statute  that  such  tax  shall  be  lev- 
ied and  collected  by  the  "collector  of  cus- 
toms of  the  district  nearest  the  residence  of 
the  managing  owner"  requires  that,  where 
the  owner  resides  in  one  district,  the  col- 
lector of  that  district  shall  levy  and  collect 
the  tax,  and  the  attempted  action  of  the  col- 
lector of  another  district  to  that  end  is  not  a 
"levy"  and  will  not  support  an  action  to  recov- 
er the  tax.  United  States  v.  Blair,  190  Fed. 
372,  375  (citing  5  Words  and  Phrases,  pp. 
4101-4104). 

Special  assessments 

The  "levy"  of  special  assessments  for 
street  improvements  is  the  exercise  of  a  spe- 
cies of  the  taxing  pow^r  of  the  state,  and  not 
of  the  right  of  eminent  domain.  New  York, 
O.  &  St.  L.  Ry.  Co.  V.  aty  of  Hammond,  83 
N.  E.  244,  245,  170  Ind.  493. 

I.EVT  (Of  Writs) 

See  Equitable  Levy. 

As  a  sheriff's  deed  to  land  sold  under 
execution  need  recite  only  the  names  of  the 
parties  to  the  execution,  the  date  when  issu- 
ed, and  of  the  Judgment,  and  other  particu- 
lars recited  in  the  execution,  which  necessa- 
rily includes  the  fact  that  notice  was  given, 
and  as  a  *1evy,"  is  under  Rev.  St.  1909,  8 


2195,  defined  as  a  "taking,"  which  means  to 
gain  control  or  possession  of,  in  any  way, 
a  sheriff's  deed,  need  not  recite  that  a  levy 
was  made,  for  the  recital  of  notice  and  other 
formality  shows  th&t  the  land  was  taken, 
and  hence  a  deed  is  prima  facie  correct  al- 
though reciting  an  invalid  levy,  for  that  recit- 
al will  be  rejected  as  surplusage.  Butler  v. 
Imhoff,  142  S.  W.  287,  288,  238  Mo.  584. 

In  a  notice  of  sale,  reciting  that  the 
land  was  levied  under  a  Judgment  rendered 
before  a  Judge  named,  and  that  the  levy  men- 
tioned was  made  by  virtue  of  an  order  of 
sale,  the  contention  that  the  words  "levy" 
and  "Judgment"  indicate  an  execution  sale 
is  not  tenable,  as  under  the  Code  Judgment 
is  the  apt  word  In  proceedings  of  an  equitable 
nature,  as  well  as  in  those  which  are  strictly 
legal.  Gray  ▼.  Enrich,  96  N.  W.  843,  2  Neb. 
(Unof.)  194. 

Seizure  under  sm,ni»hiMient 

The  word  "levied,"  as  used  in  Civ.  Code 
1895,  §  2913,  providing  that  a  "thing  hired  is 
not  subject  to  sale  under  Judgment  obtained 
subsequent  to  the  contract  of  hire  against  the 
owner,  but  may  be  levied  on,  and  a  bond  for 
its  forthcoming  at  the  expiration  of  the  time 
for  which  it  is  hired  may  be  demanded  of  the 
person  hiring,"  is  to  be  given  its  technical 
meaning  (that  is,  an  actual  seizure  of  tbe 
property  by  a  levying  officer  under  a  pro- 
cess); and  the  latter  part  of  the  section  in  re- 
lation to  a  forthcoming  bond  would  have  no 
application  to  a  case  where  the  property  is 
seized  under  a  garnishment  which  is  not  a 
technical  "levy,"  within  the  meaning  of  the 
statute,  though  for  some  purposes  a  garnish- 
ment is  treated  as  in  effect  a  levy  upon  the 
property.  Southern  Flour  &  Grain  Co.  v. 
Northern  Pacific  R.  Co.,  56  S.  E.  742,  743,  127 
Ga.  626,  9  L.  R.  A.  (N.  S.)  853,  119  Am.  St 
Rep.  356,  9  Ann.  Cas.  437. 

Seiaure  nnder  writ  of  replevin 

"The  strict  meaning  of  the  word  'levy' 
is  usually  a  seizure  of  the  defendant's  prop- 
erty." By  the  word  "levy,"  as  used  In  Bankr. 
Act  July  1,  1898,  c.  541,  §  67f,  30  Stat  565, 
making  void  all  levies,  Judgments,  attach- 
ments, or  other  liens  obtained  through  legal 
proceedings  within  four  months  prior  to  the 
bankruptcy  of  an  insolvent  defendant,  seems 
to  include  any  seizure  of  property  in  the 
bankrupt's  possession  and  which  he  claims 
to  own,  and  seems  to  cover  a  seizure  on  a 
writ  of  replevin  in  a  suit  to  recover  property 
sold  and  delivered  on  credit  under  a  contract 
which  the  plaintiff  claims  a  right  to  rescind 
for  fraud.  In  re  Weinger,  Bergman  &  Ca, 
126  Fed.  875,  877. 

GoiuitmotiTe  seianre 

As  used  in  Rev.  St  1899,  S  4048,  provid- 
ing that  if  a  constable  levy  an  execution,  and 
a  third  party  claim  the  property,  he  may 
take  a  bond  of  Indemnity,  the  word  "levy" 
means  such  levy,  either  actual  or  construc- 
tive, as  the  situation  of  the  property  permits. 
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If  It  Is  already  In  the  custody  of  the  law, 
because  previously  seized  under  a  writ  of  at- 
tachment, a  levy  or  seizure  under  a  subse- 
quent execution  In  a  mode  adjudged  to  be  suf- 
ficient to  give  a  lien  on  the  property  and  en- 
able the  officer  to  sell  it  is  also  sufficient  to 
bring  into  operation  the  statutory  provisions 
in  regard  to  a  demand  for  Indemnity  by  the 
officer  if  notice  is  given  of  outside  ownership. 
Smith  ex  rel.  McElhaney  v.  Rogers,  73  S.  W. 
243,  244,  99  Mo.  App.  252. 

Taking  land 

In  Georgia,  a  levy  on  land  is  made  by  the 
official  entry  thereof  on  the  execution,  aud 
not  by  seizure.  Keaton  v.  Farkas,  70  S.  B. 
1110.  1111,  136  Ga.  188. 

The  object  of  a  levy  of  execution  is  to 
bring  the  property  within  the  custody  of  the 
law  and  prevent  the  Judgment  debtor  from 
disposing  of  it  to  the  prejudice  of  the  credi- 
tor before  sale  can  be  made,  and  in  case  of 
real  estate,  on  which  the  Judgment  is  already 
a  lieo  by  docketing,  the  ordinary  meaning  of 
the  word  ''levy"  as  used  in  section  6827  and 
elsewhere  is  inapplicable.  Britannia  Min. 
Oo.  V.  United  States  Fidelity  &  Guaranty  Oo., 
115  Pac.  46,  48,  43  Mont.  93. 

SeLnire  required 

"A  *levy*  under  an  execution  upon  per- 
sonal property  is  made  by  the  officer  having 
the  writ  seizing  the  property  and  taking  it 
Into  his  possession.'*  People,  to  Use  of  Ken- 
field,  V.  Finch,  76  Pac.  1120,  1123,  19  Colo. 
App.  512. 

To  constitute  a  levy  there  must  be  an  ac- 
tual or  constructive  seizure  of  property,  and 
the  property  must  be  so  far  brought  under 
the  subjection  of  the  officer  that  he  can  exer- 
cise control,  and  does  assume  to  exercise  con- 
trol, by  virtue  of  the  writ;  and  the  mere 
declaration  of  an  intent  to  seize  does  not 
constitute  a  levy,  but  the  officer  must  do 
some  act  for  which  he  could  be  prosecuted  as 
a  trespasser,  if  it  were  not  for  the  protection 
afforded  by  the  writ.  Dean  v.  State,  71  S.  B. 
597,  598,  9  Ga.  App.  303. 

LEWD 

See,  also,  Lascivious. 

**  'Lewd'  is  defined  to  mean  given  to  the 
unlawful  indulgence  of  lust;  eager  for  sex- 
ual indulgence."  Jamison  v.  Btate,  94  S.  W. 
675-678,  117  Tenn.  68  (quoting  and  adopting 
definition  in  United  States  v.  Bebout,  28  Fed. 
622). 

As  used  in  Rev.  St.  §  8893,  declaring 
every  obscene,  lewd,  or  lascivious  book,  pam- 
phlet, print,  or  other  publication  of  an  in- 
dec^it  character,  or  notices  giving  informa- 
tion for  obtaining  such  publications,  to  be 
nonmailable  matter,  the  words  "obscene," 
•lewd,"  and  •^lascivious"  signify  that  form 
of  immorality'  which  has  relation  to  sexual 
Impurity,  having  the  same  meaning  as  is 
glvoi  them  at  common  law  in  prosecutions 


for  obscene  libel.    Hanson  v.  United  States, 
157  Fed.  749,  750,  85  C.  C.  A.  325. 

The  words  "lewd  and  lascivious,"  as 
used  in  a  statute  providing  that  any  person 
who  shall  unlawfully  and  feloniously  conuuit 
any  lewd  and  lascivious  act,  other  than  those 
constituting  other  crimes,  on  or  with  the 
body,  or  any  part  or  member  thereof,  of  a 
child  under  the  age  of  14  years,  with  the 
intent  of  arousing  the  passions  or  sexual  de- 
sires of  such  diild,  shall  be  guilty  of  a  felony, 
do  not  limit  the  application  of  the  section  to 
an  act  attempted  or  committed  between  per- 
sons of  opposite  sexes.  People  v.  Zuell,  82 
Pac.  1128. 1129.  2  Cal.  App.  59. 

I.EWD  HOI78E 

The  words  "ill  fame"  are  synonympus 
with  the  word  "lewd,"  as  used  in  the  statute, 
making  it  an  offense  to  keep  a  lewd  house, 
and  the  reputation  of  a  house  being  kept  and 
maintained  as  a  lewd  house  is  admissible 
evidence  on  a  trial  of  a  person  charged  with 
the  offense.  McConnell  v.  State,  58  S.  E. 
546,  547,  2  Ga.  App.  445. 

A  house  may  be  a  lewd  house,  within 
Pen.  Code  1910,  §  382,  making  it  criminal  for 
any  person  to  maintain  a  lewd  house  or  place 
for  the  practice  of  fornication  and  adultery, 
though  the  house  may  be  devoted  chiefly  to 
the  carrying  on  of  some  other  vocation  (such 
as  boarding  house  or  hotel),  if  lewd  women 
are  accustomed  to  frequent  there  and  to 
carry  on  their  practices.  Fitzgerald  v.  State. 
72  S.  E.  541,  542, 10  Ga.  App.  70. 

There  is  no  difference  in  meaning  be- 
tween  the  two  expressions  "house  of  ill  fame" 
and  "lewd  house  or  place  for  the  practice  of 
fornication  or  adultery."  Ck)tton  v.  City  of 
Atlanta,  73  S.  E.  683,  684,  10  Ga.  App.  897. 

IiEWDNESS 

See  Leading   Life  of  Prostitution  and 
Lewdness. 

"Lewdness  is  lustfulness  and  lascivious 
behavior;  a  synonym  of  unchastity,  sensuali- 
ty, and  debauchery."  On  a  prosecution  for 
keeping  a  house  of  ill  fame,  instructions  that 
a  house  resorted  to  for  the  purpose  of  prosti- 
tution and  lewdness  was  a  house  visited  by 
persons  of  both  sexes  for  the  purpose  of  hav- 
ing sexual  intercourse,  or  some  other  lewd 
purpose,  and  that  lewdness  was  the  unlaw- 
ful Indulgence  of  the  animal  desires,  were 
correct  State  v.  Wilson,  99  N.  W.  1060, 
1061,  124  Iowa,  264. 

The  Century  Dictionary  makes  "lewd- 
ness** synonymous  with  "impurity,"  "unchas- 
tity," "licentiousness,"  "sensuality."  In  Com- 
monwealth V.  Warden,  128  Mass.  54,  35  Am. 
Rep.  357,  it  was  held  that  "lewdness"  is  the 
irregular  indulgence  of  lust,  whether  public 
or  private.  "Lewdness,"  as  used  In  the  age 
of  consent  law  (Acts  1901,  p.  29,  c.  19),  which, 
after  prohibiting  carnal  knowledge  of  a  fe* 
male  over  12  and  under  18  years  of  age,  de- 
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-Clares  that  nothing  contained  in  the  act  shall 
authorize  a  conviction  when  the  female  is 
at  the  time  or  before  the  carnal  knowledge 
a  bawd,  lewd,  or  kept  female,  includes  pri- 
vate as  well  as  public  unchastity.  Jamison 
V.  State,  94  S.  W.  675,  678,  117  Tenn.  58. 

The  term  "lewdness,"  as  used  in  Code,  | 
4939,  prohibiting  the  keeping  of  a  house  of  ill 
fame  resorted  to  for  the  purpose  of  prosti- 
tution or  lewdness,  means  lustfulness,  lech- 
erous, lascivious,  or  libidinous  conduct. 
As  uSed  in  section  4938,  declaring  that  if  any 
man  or  woman  not  being  married  to  each 
other  lewdly  and  lasciviously  associate  and 
cohabit  together,  or  if  any  man  or  woman 
married  or  unmarried  is  guilty  of  open  and 
gross  lewdness,  and  designedly  makes  an 
open  and  indecent  or  obscene  exposure  of  his 
or  her  person,  or  of  the  person  of  another, 
every  such  person  shall  be  imprisoned,  etc., 
the  term  "lewdness**  means  open  and  public 
indecency  tending  to  corrupt  public  morals, 
and  not  mere  unlawful  indulgence  of  the  ani- 
mal desires,  so  that  where  accused  was  in- 
dicted for  conspiracy  to  induce  certain  fe- 
males to  commit  the  crime  of  lewdness,  and 
no  act  was  shown  indicating  illicit  inter- 
oonrse  or  anything  more  than  a  conspiracy  to 
procure  the  girls'  willing  assent  to  a  single 
act  of  intercourse,  an  instruction  defining 
'lewdness"  as  the  unlawful  indulgence  of 
the  animal  desires  was  misleading  and  erron- 
eous. State  V.  Mitchell,  128  N.  W.  378,  379, 
149  Iowa,  362. 

A  statute  declaring  that  whoever  commits 
an  unnatural  and  lascivious  act  with  another 
person  shall  be  punished,  etc.,  makes  crim- 
inal any  and  all  unnatural  and  lascivious 
acts  with  another  person ;  and  it  is  no  de- 
fense that  the  act  was  not  an  act  of  copula- 
tion, since  copulation  is  not  within  the  stat- 
ute. Commonwealth  v.  Delano,  83  N.  E.  406, 
197  Mass.  166. 

Prostitution  is  the  common  "lewdness** 
of  a  woman  for  gain,  or  the  offering  of  her 
person  to  indiscriminate  intercourse  with 
man,  while  "lewdness'*  is  unlawful  indul- 
gence of  the  animal  desire.  State  v.  Porter, 
107  N.  W.  923,  924,  130  Iowa,  690. 

To  convict  of  the  crime  of  "lewd  and  las- 
civious cohabitation,**  denounced  by  section 
2596,  Rev.  St.  1892,  there  must  be  proved 
both  lewd  and  lascivious  intercourse,  and  a 
living  or  dwelling  together  as  though  the 
conjugal  relation  existed  between  the  parties. 
Where  the  proofs  show  a  residing  together  of 
the  parties,  but  are  silent  as  to  any  lewd  and 
lascivious  intercourse  between  them,  there 
can  be  no  conviction  of  the  crime.  White- 
head V.  State,  37  South,  302,  48  Fla.  64. 

"Lewd  and  lascivious  association  and  co- 
habitation," as  used  in  Code  1900,  §  4358, 
means  the  living  and  cohabiting  together  of  a 
man  and  a  woman,  not  married  to  each  other, 
in  the  same  house,  as  husband  and  wife. 
State  V.  White,  66  S.  E.  20,  66  W.  Va.  45. 


Under  a  statute  providing  that,  if  any 
man  or  woman  "cohabit  together  as  husband 
and  wife  without  being  married,**  each  of 
them  shall  be  guilty  of  a  misdemeanor,  proof 
of  sexual  intercourse  between  persons  not 
married,  though  living  in  the  same  house,  is 
insufficient  to  constitute  the  offense  defined, 
without  evidence  that  they  cohabited  and 
dwelled  together  and  deported  themselves  to- 
ward each  other  as  husband  and  wife.  Mo 
Neely  v.  State,  106  S.  W.  674,  84  Ark.  484. 

LEX  LOCI  CONTRACTUS 

"The  phrase  *lex  loci  contractus*  is  used, 
in  a  double  sense,  to  mean,  sometimes,  the 
law  of  a  place  where  a  contract  is  entered  in- 
to; sometimes,  that  of  the  place  of  its  per- 
formance. And  when  it  is  employed  to  de- 
scribe the  law  of  the  seat  of  the  obligation,  it 
is,  on  that  account,  confusing.*'  Pritchard 
V.  Norton,  1  Sup.  Ct  102,  111,  106  U.  S.  124, 
27  L.  Ed.  104. 

LIABLE 

See    Party    Liable;     Primarily    Liable; 
Secondarily   Liable;     Usually   Liable. 

The  word  "liable**  in  a  plea  of  contrib- 
utory negligence,  that  plaintiff  attempted  to 
cross  the  road  in  front  of  the  approaching  au- 
tomobile, when  she  knew  that  by  so  doing 
she  was  "liable"  to  be  struck  by  the  machine, 
does  not  mean  "probably,**  but  no  more  than 
"possibly.**  Terrill  v.  Walker,  59  South.  775, 
776,  5  Ala.  App.  535  (citing  5  Words  and 
Phrases,  p.  4110). 

The  words  **probable,"  "likely,"  and  "li- 
able** are  synonymous  when  applied  to  the 
effects  of  a  personal  injury,  each  dealing 
with  reasonable  probability,  not  witk  possibil- 
ity, and  what  may  probably,  or  is  likely  or 
liable  to,  be  the  future  result  of  a  personal 
injury,  is  competent  evidence  to  prove  what 
is  reasonably  certain  in  the  matter.  Hallum 
V.  Village  of  Omro,  99  N.  W.  1051,  1054,  122 
Wis.  337. 

In  Webster's  Dictionary,  the  word  "lia- 
ble** is  said  to  refer  to  a  possible  or  probable 
happening  which  may  not  actually  occur,  as 
horses  are  liable  to  slip;  even  the  sagacious 
are  liable  to  make  mistakes.  The  word,  as 
used  in  an  Insurance  policy,  does  not  signify 
a  perfected  or  fixed  legal  liability,  but  rather 
a  condition  out  of  which  a  legal  liability  may 
arise.  The  word  as  most  frequently  used 
does  not  necessarily  exclude'  the  idea  of  a 
contingency.  State  ex  rel.  Breeden  v.  Sheets, 
72  Pac.  334,  335,  26  Utah,  105  (quoting  and 
adopting  definition  in  Home  Ins.  Co.  of  New 
York  V.  Peoria  &  P.  U.  R.  Co.,  62  N.  B.  862, 
178  111.  64). 

"The  word  liable'  denotes  something  ex- 
ternal which  may  befall  us;  'subject*  refers 
to  evils  which  arise  chiefiy  from  internal 
necessity,  and  are  likely  to  do  so.  Hence  the 
former  applies  more  to  what  is  accidental; 
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ibe  latter  to  things  from  which  w«  often  or  * 
inevitably  suffer."    Webster.    Therefore  the 
provision  of  the  general  drain  law  that  an 
application  for  the  establishment  of  a  drain 
shall  be  signed  by  not  less  than  ten  free-  \ 
holders,  five  or  more  of  whom  shall  be  own^  > 
ers  of  land  "liable"  to  assessment  for  benefits  j 
In  the   construction   of  such  drain,   means ' 
that  at  least  five  of  the  signers  most  be  per- 
sons who  may  prop^ly  be  assessed  for  bene- 
fits, and,  as  so  construed,  is  not  subject  to ; 
the  objection  of  being  impossible  of  ^orce- 
nient.     Albert  v.  Gibson,  105  N.  W.  19,  21,  '< 
141  Mich.  Odd  (citing  5  Words  and  Phrases, 
p.  4110).  I 


« 


'A  party  liable'  is  one  who  may  be  held 
responsible  ^ther  directly  or  conditionally. 
Liability  is  predicable  of  a  contingent  obli- 
gation as  well  as  one  matured  and  fixed." 
Code  ClT.  Proc.  i  1027,  subd.  1,  providing 
that  any  person  who  is  liable  to  the  plaintiff 
for  the  payment  of  a  debt  secured  by  a  mortp , 
gage  may  be  made  a  defendant  in  the  fore-  • 
closure  suit,  applies  to  an  assignor  of  a  bond  | 
and  mortgage  who  has  guaranteed  the  coUec- ; 
tion  thereof.    Robert  v.  E^dansky,  97  N.  Y.  I 
Supp.  918,  916,  111  App.  Div.  476.  | 

The  qualifying  phrase  ''and  against  the , 
property  liable  for  assessment  for  such  im-  i 
provement  at  the  time  of  the  making  there-  j 
of,"  in  section  129,  c.  122,  p.  207,  Laws  1908,  i 
means  the  property  which  would  have  be^i  - 
liable  for  the  special  assessment  had  no  in- 
firmity existed  therein  or  in  the  steps  leading 
thereto,  which  infirmity  this  section  was  en-  ; 
acted  to  cure  by  the  terms  thereof.    To  con-  , 
strue  the  word  "liable"  to  mean  legally  liable  , 
would  take  away  the  entire  force  of  the  cura- 
tive act    Shepherd  v.  Kansas  City,  106  Fac. 
631,  633,  81  Kan.  369. 

The  word  "liable,"  in  an  instruction,  in 
an  action  for  personal  injuries,  that  if  the 
Jury  find  for  plaintiff  they  can  take  into  con- 
sideration as  elements  of  damages  plaintifTs 
physical  and  mental  pain  and  suffering,  and 
that  which  he  is  "liable"  to  endure  in  the 
future  by  reason  of  his  injury  signifies  some- 
thing that  may  happen  without  importing 
reasonable  certainty  that  it  will,  happen,  and 
the  charge  indicates  that  the  Jury  may  enter 
into  full  conjecture  as  to  the  possible  future 
suffering  and  injury,  and  the  charge  should 
be  that  the  verdict  may  include  not  future 
damages  which  plaintiff  is  liable  to  suffer 
(that  is,  may  suffer),  but  such  damages  as  it 
is  reasonably  certain  will  of  necessity  result 
from  the  injury.  Green  v.  Catawba  Power 
Co.,  66  8.  B.  126,  126,  76  S.  C.  102  (citing 
Ayers  v.  Delaware,  L.  &  W.  R.  Co.,  63  N.  B. 
22,  158  N.  Y.  264;  Stutz  v.  Chicago  &  N.  W. 
By.  Co.,  40  N.  W.  663,  73  Wis.  147,  9  Am.  St 
Rep.  769;  Louisville  S.  R.  Co.  v.  Minogue,  14 
S.  W.  367,  90  Ky.  369,  29  Am.  St  Rep.  378, 
and  note;  Ford  v.  City  of  Des  Moines,  76  N. 
W.  630,  106  Iowa,  94;  iMcBride  v.  St  Paul 
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City  Ry.  Co.,  76  N.  W.  231,  72  Minn.  291 ;  13 
(3yc.  p.  138). 

The  word  'liable,"  in  an  instruction,  in 
an  action  for  injuries  to  a  pedestrian  trip- 
ping over  a  brick  thrown  on  the  sidewalk 
from  a  pile  of  brick  between  the  curb  and  the 
sidewalk,  that  the  municipality  was  respon- 
sible if  the  brick  was  placed  on  the  sidewalk 
so  that  it  was  "liable"  to  fftU  upon  or  be 
thrown  thereupon,  has  the  effect  of  Imposing 
on  the  municipality  the  highest  degree  of 
possible  care,  and  makes  that  which  was  pos- 
sible negligence  on  the  part  of  the  munici- 
pality and  is  erroneous.  Sutter  v.  Kansas 
City,  119  S.  W.  1084,  1086,  138  Mo.  App.  105. 

As  used,  an  instruction  that  it  was  the 
duty  of  a  railroad  company  to  exercise  ordi- 
nary care  to  keep  its  right  of  way  free  from 
dry  and  combustible  matter  which  would  be 
"liable"  to  take  fire  and  communicate  it  to  a 
trestle,  etc,  had  a  meaning  sufiidently  wide 
to  admit  of  a  gloss  rendering  its  meaning 
"within  the  range  of  possibility,"  which  made 
the  instruction  erroneous  as  imposing  too 
high  a  degree  of  care.  Root  v.  Kansas  City 
Southern  R.  Co.,  92  S.  W.  621,  631,  196  Mo. 
348,  6  L.  R.  A.  (N.  S.)  212. 

The  expression  *  liable  to  catch  and  hold 
vehicles"  is  indeterminate  and  of  a  wide 
meaning,  and  the  fact  that  a  street  railway 
switch  was  so  constructed  that  it  was  liable 
to  "catch  and  hold  vehicles"  does  not  of  it- 
self show  that  the  switch  was  such  a  struc- 
ture as  to  render  the  railroad  liable  for  in- 
juries to  a  traveler  in  a  buggy,  the  wheels  of 
which  were  caught  by  the  switch,  and  who 
was  thereby  thrown  to  the  ground  and  in- 
jured. Morie  V.  8t  Louis  Transit  C^o.,  91  S. 
W.  962,  967, 116  Mo.  App.  12. 

TiTABTiB   A8   CARRIER 

The  phrase  "liable  as  carrier,"  as  used 
in  Rev.  St  |  4281,  providing  that  if  any  ship- 
per of  certain  designated  merchandise  shall 
lade  it  as  freight  or  baggage  on  any  vessel 
without  then  giving  to  its  master  or  agent  a 
written  notice  of  the  true  character  and  val- 
ue thereof,  having  the  same  entered  on  the 
bill  of  lading  therefor,  the  master  and  owner 
shall  not  be  "liable  as  carriers'*  thereof  in 
any  form  or  manner,  means  only  the  liability 
attached  by  law  to  the  carrier's  public  em- 
ployment, and  does  not  attach  to  its  liability 
as  baUee.  La  Bourgogne,  144  Fed.  781,  786, 
75  C.  C.  A.  647. 

TiTABIiB  TO  FORFEITURE 

Webster  defines  ''liable"  thus,  "ObUged 
in  law  or  equity,  subject,*'  and  says  it  "de- 
notes something  extemaL  which  may  befall 
us."  Rev.  St  I  4189,  declaring  that  for  the 
commission  of  a  certain  act  a  vessel  "shall 
be  liable  to  forfeiture^"  does  not  effect  a 
present  absolute  forfeiture,  but  only  gives  a 
right  to  have  the  vessel  forfeited  upon  due 
process  of  law,  and  the  property  in  the  same 
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remains  in  the  owner  until  seizure  and  con- 
demnation, which  relates  back  to  the  time  of 
seizure  and  Inyalidates  intermediate  sales. 
The  Kate  Heron,  14  Fed.  Gas.  139,  141,  6 
Sawy.  106. 

Where  a  certificate  of  a  mutual  benefit 
society  provided  that  all  the  benefits  accru- 
ing should  be  "liable  to  forfeiture"  if  the 
member  did  not  comply  with  the  associa- 
tion's constitution  and  by-laws  one  of  which 
declared  that,  in  case  of  omission  to  pay 
dues  and  assessments  on  the  first  of  each 
month,  the  member  should  stand  suspended, 
the  phrase  ^liable  to  forfeiture,"  when  con- 
strued in  connection  with  the  by-laws,  part 
of  the  contract  making  the  default  itself  op- 
erate as  a  forfeiture  did  not  require  affirma- 
tive action  on  the  part  of  the  association  be- 
fore a  member's  rights  could  be  barred. 
Brown  v.  Knights  of  the  Protected  Ark,  96 
Pac.  450,  453,  43  Colo.  289. 

LIABILITY 

See  Contingent  Liability;  Contract  Lia- 
bility; Existing  Liability;  Fixed  Lia- 
bility; Original  Liability;  Prima  Fa- 
de LiabiUty ;   Statutory  Liability. 

Any  and  all  liability,  see  Any. 

Any  other  liability,  see  Any  Other. 

Other  liabilities,  see  Other. 

"Liability"  in  its  broadest  and  most  com- 
prehensive use  includes  any  obligation  one 
is  bound  in  law  or  Justice  to  perform,  and  is 
synonymous  with  "responsibility";  in  a  more 
restricted  and  perhaps  in  its  popular  sense, 
it  means  that  which  one  is  under  obligation 
to  pay  to  another.  State  ex  rel.  City  of  Mil- 
waukee V.  Milwaukee  Electric  Ry.  &  Light 
Co..  129  N.  W.  623,  630,  144  Wis.  386,  140  Am. 
St.  Rep.  1025. 

The  words  "debt"  and  "liablUty,"  as 
used  In  Const  art  8,  §  1,  forbidding  the  Leg- 
islature to  create  any  debt  or  liability,  singly 
or  in  the  aggregate,  exceeding  1%  per  cent 
of  the  assessed  value  of  taxable  property  in 
the  state,  are  not  employed  in  a  technical 
sense,  but  have  special  reference  to  the  basic 
legislative  authority  on  which  a  state  con- 
tract must  rest,  and  in  which  alone  a  state 
debt  must  find  its  sanction.  Lewis  v.  Brady, 
104  Pac.  900,  901,  17  Idaho,  251,  28  L.  R.  A. 
(N.  S.)  149. 

A  "liability"  on  an  insurance  policy  as 
affecting  deductions  in  assessing  insurer's 
property  for  taxation  is  an  obligation  by  in- 
surer to  pay  the  moneys  which  the  policy 
calls  for,  on  compliance  by  insured  with 
binding  conditions,  regardless  of  whether  the 
gum  to  be  paid  under  the  contract  is  a  fixed 
amount  or  a  stated  sum  plus  profits.  Supple- 
ment to  the  general  tax  act,  approved  May 
11,  1906  (P.  L.  p.  418),  provides  for  taxation 
of  certain  property  of  life  insurance  com- 
panies after  deducting  "liabilities,"  and  re- 
quires "liabilities  on  policies"  to  be  deter- 


mined as  of  the  date  of  taxation  on  a  basis 
adopted  by  the  insurance  commissioner. 
Held,  that  an  amount  apportioned  to  de- 
ferred dividend  policies  as  required  by  Laws 
1907,  p.  132,  is  not  properly  deducted  from 
an  assessment  as  constituting  a  "liability"; 
such  amount  being  a  "liability  on  the  poli- 
cies" comprehended  in  valuing  the  policies. 
City  of  Newark  v.  State  Board  of  Equaliza- 
tion of  Taxes,  79  Atl.  343,  345,  81  N.  J.  Law, 
416;  Same  v.  Board  of  Equalization  of  Tax- 
es of  New  Jersey,  77  AtL  795,  80  N.  J.  Law, 
258. 

The  term  "liability"  is  commonly  used 
to  denote  the  indebtedness  or  claim  of  a 
mutual  insurance  order  against  Its  members 
for  dues  or  assessments,  though  it  may  not 
be  a  technical  ''liability"  for  the  reason  that 
the  whole  matter  is  optional  with  the  mem- 
ber. The  term  is  not  used  in  the  sense  that 
an  absolute  personal  obligation  to  pay  ex- 
ists, but  rather  in  the  sense  that,  if  he  would 
continue  the  liability  of  the  insurer,  the 
member  himself  is  obligated  to  pay.  The 
use  of  the  term  is  not  fatal  to  a  pleading. 
Logsdon  V.  Supreme  Lodge  of  Fraternal 
Union  of  America,  76  Pac.  292,  294,  34  Wash. 
666. 

The  charter  of  a  corporation,  which  de- 
clares that  it  shall  have  a  first  lien  on  all 
stock  registered  In  the  names  of  each  mem- 
ber for  his  liabilities  to  the  corporation,  and 
that  the  lien  shall  extend  to  all  dividends, 
embraces  a  demand  for  damages  for  breach 
of  contract  by  a  stockholder  receiving  the 
stock  in  consideration  that  the  corporation 
may  purchase  at  a  fixed  low  price  machines 
to  be  made  by  the  stockholder;  the  word 
"liability"  meaning  responsibility,  or  the 
state  of  one  who  is  bound  in  law  and  Justice 
to  do  something  which  may  be  enforced  by 
action.  United  Cigarette  Mach.  Co.  v.  Wins- 
ton Cigarette  Mach.  Co.,  194  Fed.  917,  960, 
114  C.  C.  A.  583;  United  States  v.  General 
Inspection  &  Loading  Co.,  192  Fed.  223  (quot- 
ing 5  Words  and  Phrases,  pp.  4111,  4114, 
4115). 

As  used  in  a  policy  of  indemnity  insur- 
ance providing  that  the  policy  should  only 
cover  losses  sustained  by,  and  liability  for, 
any  claims  against  the  assured  as  a  result 
of  the  risk  specified  in  the  attached  contract 
or  contracts,  the  word  "liability"  referred  to 
a  liability  other  than  one  strictly  in  the  na- 
ture of  indemnity,  and  included  liability  in- 
curred in  calling  a  physician  in  case  of  an 
emergency.  Kelly  v.  Maryland  Casualty  Co., 
94  N.  W.  889,  890,  89  Minn.  337. 

Decedent  executed  a  demand  note  to  de- 
fendant, agreeing  that  the  proceeds  of  cer- 
tain policies  of  life  insurance,  which  he  had 
deposited  with  defendant  as  collateral  to  se- 
cure the  note,  should  be  applied  to  the  pay- 
ment thereof,  and  that  1^  he  should  come 
under  any  other  liability  or  enter  into  any 
other  agreement  with  defendant  while  it  was 
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tbe  holder  of  such  obligatlon,  then  any  excess 
of  collaterals  should  be  applied  to  such  other 
note  or  claim,  and,  in  case  of  any  exchange 
of  the  collaterals,  the  provisons  of  the  note 
should  extend  to  the  new  collaterals.  Dece- 
dent thereafter  executed  a  new  note  to  de- 
fendant's cashier  for  a  debt  owing  to  de- 
fendant, which  note  was,  in  fact,  for  defend- 
ant's benefit.  When  decedent  died,  he  was 
also  a  member  of  a  firm  which  was  indebted 
to  defendant  for  insurance  premiums  collect- 
ed and  unpaid.  At  this  time  all  but  1181.50 
of  the  original  debt  had  been  paid,  for  which 
amount  a  renewal  note  had  been  given 
which  was  due  and  unpaid.  Held,  that  the 
words  "liability,"  "agreement"  and  "daim," 
used  in  the  collateral  agreement,  were  suffi- 
cient to  coyer  every  conceivable  obligation, 
and  that  the  surplus  due  on  the  policies  was 
therefore  liable,  not  only  for  the  balance  of 
the  original  debt,  but  also  for  the  note  made 
payable  to  defendant's  cashier,  and  for  the 
Arm's  liability  for  the  unpaid  premiums, 
l^orfieet  v.  Pamlico  Ins.  &  Banking  Ck).,  76  S. 
B,  037.  939,  160  N.  C,  327. 

Bond 

A  bond  is  not  a  "liabiUty"  but  is  only 
the  evidence  or  representation  of  an  indebt- 
ednesa  City  of  Los  Angeles  v.  Teed,  44  Pac. 
580,  582,  112  Cal.  319. 

ContfitKeat  future  liaMlity 

When  we  speak  of  "liabilities,"  we  mean 
those  obligations  which  are  contingent,  as 
well  as  those  which  are  absolute.  Fidelity 
&  Deposit  Co.  of  Maryland  v.  Commonwealth 
Trust  Co.,  119  N.  Y.  Supp.  598,  599,  65  Misc. 
Rep.  88. 

"There  is  a  distinction  made  by  the  au- 
thorities between  a  contract  of  'indemnity 
against  liability  for  damages'  and  a  simple 
contract  of  Indemnity  against  damages.'  In 
the  former  case  it  has  very  generally  been 
held  that  an  action  may  be  brought  and  a 
recovery  had  as  soon  as  the  liability  is  le- 
gally imposed,  while  in  the  latter  there  is 
no  cause  of  action  until  there  Is  actual  dam- 
age." Agreements,  in  an  employer's  lia- 
bility policy,  that  if  suit  is  brought  against 
the  assured  he  shall  immediately  forward  the 
pjrocess  to  the  insurer,  which  will  defend  or 
settle  the  daim,  do  not,  when  considered  with 
a  provision  of  the  policy  declaring  its  pur- 
pose to  be  indemnity  to  the  assured  "against 
loss  from  liability  for  damages,"  and  another 
agreement  that  no  action  shall  He  against 
the  Insurer  in  reference  to  any  loss  under  the 
policy  unless  brought  by  the  insured  him- 
self to  reimburse  him  for  payment  by  him 
in  satisfaction  of  a  Judgment,  render  the 
policy  one  of  "indemnity  against  liability," 
but  it  is  a  policy  against  loss  or  damage  by 
reason  of  liability.  Finley  v.  United  States 
Oasoalty  Co.,  83  S.  W.  2,  3,  113  Tenn.  692,  8 
Ann.  Oa&  962  (quoting  Fenton  v.  Fidelity  & 
Casualty  Co.,  56  Pac.  1096,  36  Or.  283,  .48  L. 
R.  A.  770,  and  citing  Jones  y.  Childs,  8  Nev. 


121;  Smith  v.  Chicago  &  N.  W.  R.  Co.,  18 
Wis.  21;  Thompson  v.  Taylor,  80  Wis.  73; 
Locke  V.  Homer,  131  Mass.  93,  41  Am.  Rep. 
199;  Trinity  Church  v.  Higgins,  48  N.  Y. 
532). 

Gontxmot  responsiMlity 

As  used  in  the  statute  of  limitations 
which  provides  that  an  action  on  a  contract 
or  "Habilityt"  express  or  implied,  which  is 
not  in  writing  and  does  not  arise  out  of  any 
instrument,  etc.,  the  term  "liability"  was  ev- 
idently intended  to  refer  to  a  contractual  lia- 
bility. Suter  V.  Wenatchee  Water  Power  Co., 
76  Pac.  298,  299,  86  Wash.  1,  102  Am.  St 
Rep.  881. 

The  word  "liability,"  as  used  in  Ballin- 
ger's  Ann.  Codes  &  St  Wash.  §  4800,  subd.  3, 
providing  a  limitation  for  an  "action  upon  a 
contract  or  liability,'  expressed  or  implied, 
which  is  not  in  writing  and  does  not  arise 
out  of  any  written  instrument,"  is  applicable 
only  to  contracta  The  personal  "liability"  of 
shareholders  in  a  national  bank,  under  Rev. 
St  0.  S.  §  5151,  for  the  contracts,  debts,  and 
engagements  of  the  bank,  cannot  be  regarded 
as  a  contract  "liability,"  for  the  purpose  of 
making  applicable  the  limitation  prescribed 
by  Ballinger's  Ann.  Codes  &  St  Wash.  §  4800, 
subd.  3,  for  an  "action  upon  a  contract  or 
'liability,'  expressed  or  Implied,  which  is  not 
in  writing,  and  does  not  arise  out  of  any 
written  instrument."  McClaine  v.  Rankin, 
25  Sup.  Ct  410,  411,  197  U.  S.  154,  49  L.  Ed. 
702,  3  Ann.  Cas.  500. 

The  liability  of  a  corporation  for  rent 
accruing  from  August  1,  1902,  to  June  11th 
following,  under  a  lease  executed  In  1899,  and 
fixing  a  monthly  rental,  is  a  Uabllity  within 
Membership  Corporation  Law,  Laws  1895,  p. 
335,  c.  559,  {  11,  making  the  directors  of  a 
membership  corporation  liable  for  any  debt 
of  the  corporation  contracted  while  they  are 
directors  and  payable  within  one  year  or  less 
from  the  date  when  contracted.  Thistle  v. 
Jones,  107  N,  Y.  .Supp.  840,  841,  123  App.  Dlv. 
40. 

Gosts 

As  between  the  parties  to  a  pending  pro- 
ceeding to  establish  a  public  drain,  unadjudg- 
ed  costs  do  not  constitute  a  liability  within 
Bums'  Ann.  St  1908,  §  248,  providing  that  re- 
peal of  a  statute  shall  not  extinguish  any 
liability  incurred  under  it;  so  that  as  be- 
tween such  parties  repeal  of  the  statute  for 
the  proceeding  by  Act  March  6,  1905  (Acts 
1905,  p.  456,  c.  157),  and  its  consequent  dis- 
missal, did  not  affect  any  vested  or  contract- 
ual right  Kunkalman  v.  Gibson,  84  N.  B. 
985^  86  N.  E.  850,  851,  171  Ind.  503. 

GovenMit 

A  covenant  of  warranty  in  a  deed  creates 
a  liability  as  of  the  date  of  the  deed  and  not 
as  of  the  date  of  an  eviction  thereunder,  and 
hence  persons  who  have  assumed  the  liabil- 
ities  of  a  national  bank  on  its  voluntary  Uq- 
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nidation  cannot  escape  liability  for  breach  of 
the  bank's  warranty  in  a  deed  because  the 
warranty  was  not  broken  when  the  liabill* 
ties  were  assumed.  McLean  v.  Moore  (Tex.) 
145  S.  W.  1074,  1075  (citing  5  Words  and 
Phrases,  p.  4112). 

Debt 

The  word  ''liability'*  is  much  more  com- 
prehensive than  the  term  "debt" ;  "liabiUty" 
meaning  the  state  or  condition  of  one  who 
is  under  obligation  to  do  at  once  or  at  some 
future  time  something  which  may  be  enforc- 
ed by  action.  Hyatt  v.  Anderson's  Trustee 
(Ky.)  74  S.  W.  10d4,  1096  (citing  White  v. 
Green,  74  N.  W.  929,  105  Iowa,  181). 

The  provisions  of  Pub.  St  N.  H.  a  140, 
relative  to  the  execution  and  record  of  chat- 
tel mortgages,  must  be  fully  complied  with  to 
render  them  valid  against  any  one  except  the 
parties  thereto.  Under  section  6  requiring 
the  parties  to  swear  that  the  mortgage  Is 
made  for  the  purpose  of  securing  the  debt 
specified  in  the  condition  and  for  no  other 
purpose,  and  section  9  providing  that  If  the 
mortgage  is  executed  to  secure  the  mort- 
gagee for  a  liability  other  than  a  debt  due 
from  the  mortgagor,  the  form  of  the  oath 
shall  be  so  varied  as  truly  to  describe  the 
''liability" ;  if  the  mortgage  is  given  to  se- 
cure a  debt,  the  condition  and  oath  must 
describe  it  as  a  debt ;  if  to  secure  a  liability, 
it  must  be  described  as  such,  and  a  liabill^ 
is  not  covered  by  the  term  "debt"  Sherman 
V.  Estey  Organ  C3o.,  88  Ati.  70,  71,  69  Vt  855. 

Franchise 

The  relation  between  a  city  and  the  own- 
er of  an  existing  telephone  franchise  being 
quasi  contractual  for  the  performance  of  a 
service,  an  ordinance  modifying  the  terms  of 
the  franchise  for  the  purpose  of  securing 
more  effective  service  in  competition  with  the 
owner  of  another  franchise  is  not  invalid  as 
releasing  an  "indebtedness"  or  "liability"  to 
the  municipality  in  violation  of  Const  |  52. 
Louisville  Home  TeL  Co.  v.  City  of  Louis- 
vlUe,  118  S.  W.  855,  856,  860,  180  Ky.  611. 

Jndsment 

The  term  "liability"  generally  includes 
eveiy  kind  of  legal  obligation  and  is  used  in 
Bankr.  Act  July  1,  1898,  c.  541,  §  17,  80  Stat 
550,  as  amended  in  1903  (Act  Feb.  5,  1903,  c. 
487, 32  Stat  798),  providing  that  a  discharge 
in  bankruptcy  releases  a  bankrupt  from  his 
debts,  except  such  as  are  liabilities  for  ob- 
taining property  by  false  pretenses  or  repre- 
sentations as  Including  every  obligation  to 
pay  money  whether  evidenced  by  judgment 
or  not,  and  every  unsatisfied  Judgment  is  a 
liability.  Woehrle  v.  Canclini,  109  Pac.  888, 
889,  158  CaL  107 ;  In  re  United  Button  Ck>., 
140  Fed.  495,  505. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  30 
Stat  544,  as  amended  by  Act  Feb.  5,  1908,  a 
487,  i  17,  82  Stat  800,  excepting  certain  "lia- 
bilities" from  those  released  by  a  discharge 


in  bankruptcy,  an  excepted  liability  need  not 
be  reduced  to  judgmoit  Sever  v.  Swecker, 
U6  N.  W.  704,  706,  188  Iowa,  72L 

The  character  of  the  "liability,"  as  that 
word  is  used  in  Bankr.  Act  (Act  July  1, 1898, 
c.  541,  30  Stat  550)  |  17,  subd.  2,  as  amended 
by  Act  Feb.  5,  1903,  c  487,  |  5,  32  Stat  798, 
specifying  certain  debts  of  a  bankrupt  not 
affected  by  a  discharge,  is  not  changed  by 
the  fact  that  the  liability  has  been  reduced  to 
judgment  Peters  v.  United  States,  177  Fed. 
885,  887,  101  0.  0.  A.  99. 

The  change  made  in  Bankr.  Act  July  1, 
1898,  c  541,  i  17a  (2),  30  SUt  550,  which  as 
originally  enacted  provided  that  a  discharge 
should  release  a  bankrupt  from  all  of  his 
provable  debts  except  such  as  "are  judgments 
in  actions  *  *  *  for  willful  and  mali- 
cious injuries  to  the  person  or  property  of 
another,"  and  which  was  amended  Feb.  5, 
1903,  a  487,  |  5,  32  Stat  798,  by  substituting 
for  the  words  "judgments  in  actions"  the 
word  "liabilities,"  did  not  have  the  effect  of 
removing  judgments  for  such  causes  from  the 
excepted  class,  but  of  including  such  liability, 
whether  judgment  has  been  rendered  upon 
it  or  not  Thompson  v.  Judy,  169  Fed.  653, 
554,  95  O.  0.  A.  51. 

As  oliliBatiom 

See  Obligation.. 

As  all  oUiKatioiis 

An  order  of  the  federal  court  directing 
its  receiver  of  a  railroad  to  restore  to  the 
railroad  its  property  in  his  hands  on  the 
agreement  of  the  railroad  to  assume  "all  law- 
ful liabilities  and  obligations  of  the  receiver 
existing  on  a  designated  date  and  save  the 
receiver  harmless  against  the  payment  of 
liabilities  incurred  by  him,  imposes  on  the 
railroad  the  payment  of  liabilities  incidental 
to  the  receiver's  operation  of  the  road,  in- 
cluding that  for  injuries  to  a  passenger 
through  the  negligence  of  the  receiver's  serv- 
ants ;  the  word  "obligations"  meaning  duties 
arising  out  of  a  contract  or  from  an  action- 
able tort,  and  the  word  "liabilities"  includ- 
ing any  form  of  legal  obligation  measured  by 
money  valuation,  whether  arising  from  con- 
tract, express  or  implied,  from  duty  imposed 
by  law  or  judgment  of  court,  or  in  conse- 
quence of  a  tort  Vandalia  Ry.  Co.  v.  Keys, 
91  N.  B.  173,  175,  46  Ind.  App.  358  (quoting 
6  Words  and  Phrases,  p.  4878). 

Ordinaaoe 

"Liability,"  within  Milwaukee  Oharter,  c 
4,  II  2,  4,  requiring  the  vote  on  ordinances 
creating  "liability"  against  the  city  or  any 
fund  thereof  to  be  taken  by  ayes  and  noes, 
means  more  than  a  naked  undertaking  in- 
volving no  expense,  covering  a  claim  or  ob- 
ligation presented  to  the  council  for  audit 
and  allowance  against  some  fund,  and  hence 
the  section  does  not  apply  to  an  osdinanee 
requiring  street  railway  companies  to  sprin- 
kle the  part  of  streets  occupied  by  their 
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tracks  on  the  dty  farnlahing  tbe  neoeflsary 
water.  State  ex  rel.  C51ty  of  Milwaukee  v. 
Milwaukee  Electric  Ry.  &  Light  Co.,  129  N. 
W.  623,  629,  144  Wis.  386,  140  Am.  St  Rep. 
1Q26. 


The  word  ''liability"  la  of  large  signifi- 
cance, but,  as  used  in  the  statute  limiting  the 
time  for  bringing  actions  founded  on  con- 
tracts or  llabilitiee,  express  or  implied,  it  re- 
fers plainly  to  liabilities  of  a  contractual 
nature,  and  not  to  taxes.  Bradford  v.  Sto- 
rey, 75  N.  E.  256,  257,  189  Mass.  104. 

LUMUty  for  tort 

The  word  "liability,"  in  the  absence  of 
anything  limiting  its  scope,  includes  obli- 
gations arising  out  of  torts  as  well  as  out 
of  contracts.  Thus  where,  on  the  dissolu- 
tion of  a  firm  engaged  in  the  insurance  and 
brokerage  business,  the  continuing  partner 
gave  a  bond  to  the  outgoing  partner,  condi- 
tioned to  pay  all  "liabiUties"  of  the  firm,  it 
embraced  a  claim  against  the  firm  for  dam- 
ages caused  by  false  representations  made 
in  a  sale  by  the  firm  of  certain  securities. 
Price  y.  Parker,  68  N.  B.  323,  197  Mass.  1, 
125  Am.  St  Rep.  826. 

The  limitation  of  a  shipowner's  liabili- 
ty for  maritime  torts  not  the  result  of  his 
own  fault,  provided  by  Rev.  St  §S  4283-4285, 
was  extended  to  nonmaritime  torts  by  Act 
June  26,  1884,  23  Stat.  57,  c.  121,  S  18,  limit- 
ing the  individual  liability  of  a  shipowner 
for  "any  or  all  debts  and  liabilities"  except 
wages  and  liabilities  incurred  prior  to  such 
enactment,  to  his  share  in  the  vessel,  and 
the  aggregate  liabilities  of  all  the  owner  of 
a  vessel  on  account  of  the  same  to  the  value 
of  the  vessel  and  freight  pending.  Richard- 
son V.  Harmon,  32  Sup.  Ot  27,  29,  222  U.  & 
96,  66  L.  Ed.  110. 

The  exemption  of  Iknds,  acquired  under 
the  homestead  laws,  from  "liability"  for  any 
debt  contracted  by  the  parties  does  not  ex- 
empt them  from  liabilities  for  torts.  Brun  v. 
Mann,  151  Fed.  145,  155,  80  O.  0.  A.  518,  12 
L.  R.  A.  (N.  S.)  154. 

€k>n8t  art  12,  |  7,  declares  that  "no  cor- 
poration shall  lease  or  alienite  any  franchise 
so  as  to  relieve  the  franchise  or  iMroperty 
held  thereunder  from  the  habilittes  of  the 
lessor  or  grantor,  lessee  or  grantee,  contract- 
ed or  incurred  in  the  operation,  use^  or  en- 
joyment of  such  franchise  or  any  of  its 
privileges."  Held,  that  a  corporation  exer- 
cising the  right  to  occupy  and  use  the  streets 
and  public  places  for  the  operation  of  an 
electric  light  and  power  plant,  and  a  street 
railway,  under  a  franchise  granted  by  the 
dty,  cannot  convey  such  franchise  so  as  to 
relieve  the  property  used  in  the  exercise 
thereof  from  liability  for  a  Judgment  ob- 
tained for  personal  injuries  to  an  employ^ 
fn  the  operation  of  such  property.  Ck>oper  v. 
Utah  Light  &  R.  Co.,  102  Pac.  202,  a06»  85 
Utah,  570,  136  Am.  St  Rep.  1075. 


Temporarily  VBoaforeealilo  oUiffmtiott 

"  'liability,'  in  a  legal  sense,  is  the  state 
or  condition  of  one  who  is  under  obligation 
to  do  at  once,  or  at  some  future  time,  some- 
thing which  may  be  enforced  by  action.  It 
may  exist  without  the  right  of  immediate 
enforcement"  Hyatt  v.  Anderson*s  Trustee 
(Ky.)  74  S.  W.  1094, 1096  (quoting  and  adopV 
ing  definition  in  White  v.  Green,  74  N.  W. 
929,  105  Iowa,  181,  and  citing  Fisse  v.  Ein- 
stein, 5  Mo,  App.  78 ;  Home  Ins.  Go.  of  New 
York  V.  Peoria  &  P.  U.  Ry.  Co.,  52  N.  E. 
862,  178  111.  64;  Pittsburgh  &  0.  R.  Co.  v. 
Clarke,  29  Pa.  146;  Cochran  v.  United  States* 
15  Sup.  Ct  628,  157  U.  S.  296,  39  L.  Ed.  704). 

LZABIUTT  CREATED  BT  LAW 

See  also,  Legally  liable. 

The  liability  of  a  stockholder  for  his 
IMToportion  of  a  corporate  debt  is  a  ''liability 
created  by  law,"  as  that  term  is  used  in  the 
statute  of  limitations.  O'Neill  v.  Quam- 
strom,  92  Pac.  391,  392,  6  CaL  App.  469. 

An  action  against  a  railroad  company  to 
recover  for  personal  injuries  alleged  to  have 
been  caused  by  the  violation  by  defendant  of 
Safety  Appliance  Act,  is  one  "upon  a  liabil- 
ity created  by  statute"  within  the  meaning 
of  Ky.  St  I  2515,  limiting  the  time  for  bring- 
ing such  actions  to  five  years,  and,  in  ab- 
sence of  any  federal  statute  of  limitations, 
is  governed  by  that  section  where  the  action 
is  in  that  state.  Nichols  v.  Chesapeake  & 
O.  Ry.  Co.,  195  Fed.  913,  916,  116  0.  O.  A. 
60L 

Though  the  master's  liability  for  injury 
to  an  employ^  in  a  mine  through  negligence 
of  a  fellow  servant  did  not  exist  prior  to 
Rev.  Codes,  |  5248,  yet  such  statute  is  to  be 
regarded  not  as  creating  a  new  cause  of  ac- 
tion, but  as  merely  carrying  forward  the 
right  of  the  injured  party,  and  removing  a 
defense  theretofore  available  in  such  class  of 
cases;  so  that  as  regards  the  statute  of  lim- 
itations, the  action  for  personal  injuries  is 
founded  on  actionable  negligence,  and  not  on 
a  "liability  created  by  statute**  within  sec- 
tion 6449,  subd.  1;  which  phrase  has  come 
to  have  a  fixed  application  to  a  class  of  cas- 
es quite  distinct  from  those  elsewhere  men- 
tioned or  referred  to  in  the  chapter  on  11m- 
itation&  Beeler  v.  Butte  &  London  Copper 
Development  Co.,  110  Pac.  528,  530,  41  Mont 
466. 

City  taxes  on  omitted  property  are  a 
"liablli^  imposed  by  statute,"  within  the 
meaning  of  that  term  as  used  in  the  statute 
of  limitations,  and  are  barred  in  five  years. 
Muir's  Adm'r  v.  City  of  Bardstown,  87  S. 
W.  1096,  1100,  120  Ky.  739. 

Taxes  are  a  "liability  created  by  stat- 
ute," within  Ky.  St  i  2515,  limiting  an  ac- 
tion on  a  liability  created  by  statute  Chat- 
terson  v.  City  of  LouisviUe,  140  S.  W.  647, 
146  Ky.  485. 


UABIIilTT  OF  COUNTT 


102 


UBEL 


ZiIABCLITY  OF  COmrTT 

The  state  may  authorize  drainage  dis- 
tricts to  incur  indebtedness  for  which  they 
alone  are  liable  and  to  issue  evidence  of  in- 
debtedness for  which  lands  within  the  dis- 
tricts are  alone  liable,  and  where  such  bonds 
are  Issued  they  are  not  a  "liability  of  the 
county,"  within  Const  art  12,  §  5,  prohibit- 
ing the  loan  of  credit  by  any  county  to  any 
corporation  or  association.  Lee  Wilson  & 
Co.  V.  Wm.  R.  Compton  Bond  &  Mortgage 
Co.,  146  S.  W.  110,  113,  103  Ark.  452. 

LIBEL 

See  Criminal  Libel. 

Malice  in  libel  and  slander,  see  Malice. 
See,   also.  Actionable  Per  Se;    Jactita- 
tion;   Privileged   Communication. 

"Libel"  is  the  invasion  of  the  reputation 
of  private  persons.  State  ex  inf.  Crow  v. 
Shepherd,  76  S.  W.  79,  92,  177  Mo.  205,  99 
Am.  St  Rep.  624.  See,  also.  Brown  v.  Pub- 
lishers: George  Knapp  &  Co.,  112  S.  W.  474, 
485,  218  Mo.  655. 

A  "libel"  is  a  malicious  defamation  ex- 
pressed in  printing  or  writing,  or  by  signs, 
pictures,  etc.,  tending  to  injure  the  reputa- 
tion of  another,  thereby  exposing  such  per- 
son to  public  hatred,  contempt,  or  ridicule. 
Henry  v.  Cherry  &  Webb,  73  Atl.  97,  99,  30 
R.  I.  13,  24  L.  R.  A.  (N.  S.)  991,  136  Am.  St 
Rep.  928,  18  Ann.  Cas.  1006;  State  v.  O'Ha- 
gan,  63  Aa  95,  73  N.  J.  Law,  209  (quoting 
4  Black.  Com.  150;  Ogders  on  Libel  and 
Slander);  Horton  v.  Binghamton  Press  Co., 
106  N.  Y.  Supp.  875,  876,  122  App.  Div.  332; 
Hughes  V.  New  York  Evening  Post  Co.,  100 
N.  Y.  Supp.  982,  984,  115  App.  Div.  611. 

A  "libel"  is  a  malicious  publication,  ex- 
pressed either  in  printing  or  In  writing,  or 
by  signs  and  pictures,  tending  either  to 
blacken  the  memory  of  one  dead,  or  the  rep- 
utation of  one  who  Is  alive,  and  expose  him 
to  public  hatred,  contempt,  and  ridicule. 
Watson  V.  Detroit  Journal  Co.,  107  N.  W.  81, 
84,  143  Mich.  430,  5  L.  R.  A.  (N.  S.)  480,  8 
Ann.  Cas.  131  (quoting  and  adopting  defini- 
tion of  Chief  Justice  Parsons  In  Common- 
wealth V.  Clap,  4  Mass.  168,  3  Am.  Dec.  212); 
Vassar  College  v.  Loose-Wiles  Biscuit  Co., 
197  Fed.  982,  985. 

"A  'libel'  is  malicious  defamation,  ex- 
pressed either  by  writing  or  printing,  or  by 
signs,  pictures,  effigies,  or  the  like,  tending 
to  blacken  the  memory  of  one  who  is  dead, 
or  to  impeach  the  honesty  or  Integrity  or 
reputation,  or  publish  the  natural  or  alleged 
defects,  of  one  who  is  alive,  and  thereby  to 
expose  him  to  public  hatred,  contempt,  ridi- 
cule, or  obloquy,  or  to  cause  him  to  be  shun- 
ned or  avoided,  or  to  injure  him  in  his  office, 
business,  or  occupation."  Hubbard  v.  Fur- 
man  University,  57  S.  E.  478,  76  S.  C.  510 
(quoting  and  adopting  the  definition  in, Smith 


▼.  Bradstreet  Co.,  41  S.  E.  763,  764,  68  S.  G. 
525,  630). 

''Libel,"  In  the  criminal  law,  is  *'a  ma- 
licious defamation,  expressed  either  in  print- 
ing or  writing,  or  by  signs  or  pictures,  tend- 
ing to  blacken  the  memory  of  one  who  is 
dead,  with  intent  to  provoke  the  living;  or 
the  reputation  of  one  who  is  alive  and  to  ex- 
pose him  to  public  hatred,  contempt,  or  ridi- 
cule." State  V.  Kiernan,  41  South.  55,  116 
La.  789  (quoting  and  adopting  the  definition 
in  Bouv.  Law  Diet  and  Black,  Law  Diet). 

"A  'liber  is  the  malicious  defamation  of 
a  person,  made  public  by  any  printing  or 
writing  which  tends  to  provoke  him  to  wrath 
or  expose  him  to  public  hatred,  contempt, 
or  ridicule,  or  to  deprive  him  of  the  benefits 
of  public  confidence  and  social  intercourse. 
A  libel'  is  a  tort,  and,  generally  speaking, 
neither  the  intention  with  which  a  tort  feas- 
or acted,  nor  the  state  of  his  feelings  toward 
the  person  injured  or  mankind  at  large,  les- 
sens his  responsibility  for  injuries  actually 
caused  by  his  wrongful  act  He  must  make 
recompense,  although  he  was  free  from  mor- 
al delinquency.  Any  false  or  defamatory 
publication  which  is  not  privileged  gives  rise 
to  a  case  for  damages  sustained  from  it 
This  is  true  of  libel,  notwithstanding  the 
formula  so  often  reiterated  that  malice  is 
the  gist  of  the  action.  The  essential  facts 
are  the  falsity  of  the  charge,  and  its  pub- 
lication and  libelous  nature.  If  true,  no  de- 
gree of  malice  in  the  publisher  will  make  it 
libel,  nor,  if  false,  will  rectitude  of  purpose 
exonerate  him."  Farley  v.  Evening  Chroni- 
cle Pub.  Co.,  87  S.  W.  565,  567,  113  Mo.  App. 
216. 

A  "libel"  is  a  malicious  publication,  ex- 
pressed either  in  printing  or  writing,  or  by 
signs  or  pictures,  tending  either  to  injure 
the  memory  of  one  dead  or  the  reputation  of 
one  living,  and  exposes  him  to  public  ridicule 
or  contempt;  the  injury  to  reputation  in 
the  case  of  one  living  being  the  gist  of  the 
action.  Cohen  v.  New  York  Times  O.,  138 
N.  Y.  Supp.  206,  209,  153  App.  Dlv.  242. 

A  "libel"  is  a  malicious  publication  ex- 
pressed either  in  printing  or  writing  or  by 
signs  or  pictures,  tending  to  blacken  the 
memory  of  the  dead,  or  the  reputation  of  one 
who  is  alive,  and  expose  him  to  public  ha- 
tred, contempt,  or  ridicule.  As  the  falsity 
of  the  publication  is  essential  to  render  a 
publication  a  libel,  which  may  be  defined  as 
any  publication  injurious  to  the  reputation 
of  another,  an  instruction  in  an  action  upon 
a  libel  which,  in  purporting  to  define  a  libeU 
failed  to  mention  the  element  of  fklsity,  is 
erroneous.  Words  written  of  a  person's 
trade  or  business  may  be  libelous  when  they 
might  not  be  so  if  spoken  of  the  individual 
personally,  for  every  publication,  written  or 
printed,  whicdi  as  a  necessary  or  natural  con- 
sequence will  occasion  pecuniary  loss  to  a 
business  man,  is  a  libel.    Dobbin  v.  Chicago, 
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R,  I.  &  P.  By.  Co.,  188  8.  W.  682.  686,  167 
Ho.  App.  689  (dtlng  6  Words  and  Phrases, 
p.  4116). 

Since,  under  the  statute,  the  truth  of  an 
alleged  lihelous  article  may  be  shown  in  jus- 
tification, the  word  "false"  must  be  added  to 
the  definition  of  libel  as  any  publication  ln< 
Jnrious  to  the  reputation  of  another.  Julian 
y.  Kansas  City  Star  Co.,  107  S.  W.  496,  500, 
209  Mo.  86. 

"A  Tiber  is  anything  written  or  printed 
which  from  its  terms  is  calculated  to  injure 
the  character  of  another  by  bringing  him 
into  hatred,  contempt,  or  ridicule,  and  which 
is  published  without  lawful  Justification  or 
excuse."  "Scandalous  matter  is  not  neces- 
sary to  make  a  libeL  It  is  enough  if  the 
defendant  induces  an  ill  opinion  to  be  had 
of  the  plaintiff  or  to  make  him  contemptible 
and  ridiculous."  Cranfill  v.  Hayden,  80  S. 
W.  609,  612,  97  Tex.  544. 

"Libel"  is  that  which  is  written  and 
published  to  injure  the  reputation  of  another, 
by  bringing  him  into  ridicule,  hatred,  or 
contempt.  Petitioners,  as  members  of  a 
society,  published  an  article  charging  a 
majority  of  their  fellow  members  with  un- 
just and  stupid  attacks  and  low  and  vile 
insinuations  against  petitioners,  causing 
them  to  resign  from  a  celebration  committee. 
It  was  also  alleged  that  the  "new  brave 
committee"  were  inefficient  to  conduct  a  con- 
templated celebration  by  reason  of  illiteracy, 
etc,  and  charged  the  president  with  being 
"more  unreasonable  still  and  childishly 
ambitious,"  bringing  to  the  society  dishonor, 
and  that  petitioners,  representing  a  minority, 
did  not  recognize  the  celebration  of  the 
majority  as  a  celebration  of  the  society,  for 
the  purpose  of  safeguarding  the  dignity  of  Its 
members.  Held,  that  such  article  was  de- 
famatory, and  warranted  petitioners*  expul- 
sion from  the  society  under  a  by-law  author- 
izing such  expulsion  for  defamation  of  the 
association.  Del  Ponte  v.  Societa.  I  ta  liana  Dl 
M.  S.  Guglielmo  Marconi,  60  Atl.  237,  240,  27 
R.  I.  1,  70  L.  R.  A.  188,  114  Am.  St  Rep.  17. 

**Any  false  and  malicious  writing  pub- 
lished of  another  is  libelous  per  se'  when  its 
tendency  is  to  render  him  contemptible  or 
ridiculous  in  public  estimation,  or  expose 
him  to  public  hatred  or  contempt,  or  hinder 
virtuous  men  from  associating  with  him." 
WDliams  v.  Puller,  94  N.  W.  118,  119,  68 
Neb.  354  (citing  Cooley,  Torts,  206:  World 
Pub.  Co.  v.  Mullen,  61  N.  W.  108,  43  Neb. 
126,  47  Am.  St  Rep.  737). 

Any  written  words  which  directly  or 
indirectly  charge  a  person  with  crime,  or 
which  tend  to  injure  his  reputation  In  any 
other  way,  or  to  expose  him  to  public  hatred, 
contempt,  or  ridicule,  if  published  without 
legal  excuse  or  Justification,  constitute  a 
"libel,"  and  the  person  in  respect  to  whom 
they  are  written  may  sue  therefor,  without 
alleging  or  proving  special  damages.    Rich- 


ard8<Mi  ▼.  Thorpe,  63  Aa  580,  73  N.  H.  532 
(citing  Giles  v.  John  B.  Clarke  Co.,  36  Atl. 
876,  69  N.  H.  92;  Palmer  v.  City  of  Concord, 
48  N.  H.  211,  97  Am.  Dec  605;  Newell, 
Slander  fr  Libel  [2d  Ed.]  43-45). 

Any  publication  in  writing  which  holds 
one  up  to  ridicule,  contempt,  hatred,  or 
obloquy  is  "libelous,"  even  though  it  charge 
no  criminal  offense.  Gordon  v.  New  York 
Evening  Journal  Pub.  Co.,  Ill  N.  T.  Supp. 
574,  575,  127  App.  Div.  853. 

It  is  not  necessary,  to  constitute  a  libel, 
that  the  publication  charge  one  with  the  com- 
mission of  a  crime  or  with  having  a  conta- 
gious disease,  but  any  words  which  impute  to 
him  conduct  or  qualities  tending  to  injure 
his  character,  or  to  degrade  him  or  which 
expose  him  to  contempt  ridicule,  or  public 
hatred,  are  libelous  per  se.  Weeks  v.  News 
Pub.  Ca,  83  Aa  162,  164,  117  Md.  126. 

A  letter,  to  he  libelous,  must  be  defama- 
tory, and  communicated  to  bring  another 
into  contempt  ridicule,  or  hatred.  Dickin- 
son V.  Hathaway,  48  South.  136,  137,  122  La. 
644,  21  L.  R.  A.  (N.  S.)  33. 

To  make  a  writing  actionable  as  being 
libelous,  it  must  impute  something  which 
tends  to  disgrace  a  man,  lo^er  him  in  or  ex- 
clude him  from  society,  or  bring  him  into 
contempt  or  ridicule.  It  is  not  intended  by 
this  that  to  make  a  publication  libelous  it 
must  contain  a  direct  and  open  charge.  The 
publication  must  be  Judged  by  its  general 
tenor,  and  if,  taking  the  terms  in  their  ordi- 
nary acceptation,  it  conveys  a  degrading 
imputation,  however  indirectly.  It  is  a  "libel." 
If  the  article  complained  of  represents  a  per- 
son as  a  dishonest  or  dishonorable  man,  it 
would  be  a  libel.  Todd  v.  Every  Bivening 
Printing  Co.  (Del.)  66  Atl.  97,  99,  6  Pennewill, 
238  (citing  Rice  v.  Simmons  [Del.]  2  Har.' 
429.  31  Am.  Dee.  766). 

A  false  and  malicious  printed  or  written 
publication,  which  Imputes  conduct  or  quali- 
ties tending  to  disparage  or  degrade  the 
plaintiff,  or  exposes  him  to  contempt,  ridi-  * 
cule,  or  public  hatred,  or  prejudice  his  pri- 
vate character,  or  credit,  is  "libelous  per  se." 
A  publication  stating  that  the  vestryman  of  a 
church  **relentle«5ly  turned  his  back  on 
moral  and  legal  obligations  to  the  detri- 
ment of  a  rector,  who  had  suffered  himself 
to  become  debilitated  while  plodding  along 
the  path  of  duty  to  the  congregation,"  or 
that  the  vestryman  had  violated  a  promise 
he  had  made  to  the  members  of  the  church 
whereby  objections  to  his  election  as  vestry- 
man wore  prevented,  was  libelous  per  se. 
Goldborough  v.  Orem  fr  Johnson,  64  Atl.  30, 
40,  103  Md.  671. 

Any  language  written  of  another  that 
tends  to  degrade  him  or  to  bring  him  into  ill 
repute  or  to  destroy  the  confidence  of  his 
neighbors  in  his  integrity,  or  to  cause  other 
like  injury,  is  libelous  per  se.  Stewart  v. 
Codrington,  45  South.  809,  812,  55  Fla.  327. 
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To  constitute  a  publication  respecting  a 
person  libelous  per  se»  it  must  reflect  on  the 
character  of  such  person  by  bringing  him  into 
ridicule,  hatred,  or  contempt,  or  affect  him 
injuriously  in  his  trade  or  profession,  and  a 
statement  in  a  newspaper  concerning  a 
woman  that  she  had  hysterics,  the  same  not 
containing  any  imputation  upon  her  as  an 
individual  or  in  respect  to  her  profession,  is 
not,  though  untrue,  per  se  libelous,  and  can- 
not be  ground  of  recovery  of  damages  In  the 
absence  of  proof  of  special  damage.  Cleve- 
land Leader  Printing  Co.  v.  Nethersole,  95 
N.  E.  735,  737,  84  Ohio  St  118,  Ann.  Cas. 
1912B,  978. 

A  publication  is  "libelous  per  se"  where 
it  has  a  tendency  to  injure  a  person  in  his 
business  or  occupation  or  exposes  him  to  pub- 
lic hatred,  contempt,  ridicule,  or  disgrace. 
Bergstrom  v.  Ridgway-Thayer  Co.,  103  N.  Y. 
Supp.  1093,  1094,  63  Misc.  Rep.  95. 

A  written  or  printed  publication,  false, 
defamatory,  and  tending  to  expose  one  to 
ridicule  or  contempt,  or  to  render  him  odi- 
ous, or  injure  him  in  his  business  or  calling 
or  in  his  social  standing,  is  a  libel.  Register 
Newspaper  Co.  v.  Worten,  111  S.  W.  693,  697. 

A  writing  is  libelous  if  it  subjects  the 
person  referred  to  to  odium  or  ridicule,  or 
tends  to  subject  him  to  obloquy.  Kentucky 
Journal  Pub.  Co.  v.  Brock,  131  S.  W.  1,  140 
Ky.  373. 

The  test  whether  a  newspaper  article  is 
**libelous  per  se'*  is  whether  to  the  mind  of  an 
intelligent  man,  the  tenor  of  the  article 
and  the  language  used  naturally  import  a 
criminal  or  disgraceful  charge.  It  is  libel- 
ous per  se  to  charge  a  person  with  but  a 
single  commission  of  an  act,  if  the  act  itself 
amounts  to  or  imports  moral  delinquency 
or  disreputable  conduct.  Church  v.  Tribune 
Ass'n,  119  N.  Y.  Supp.  885,  886,  185  App. 
Div.  30. 

An  article  designed  and  calculated  to 
exhibit  plaintiff  as  a  shallow,  ridiculous, 
and  contemptible  person,  dishonest  and  un- 
deserving of  confidence,  is  libelous  per  se. 
Morse  v.  Times-Republican  Printing  Co.,  100 
N.  W.  867,  869,  124  Iowa,  707. 

A  written  or  printed  statement  or  arti- 
cle published  of  or  concerning  another,  which 
la  false,  and  tends  to  injure  his  reputation 
and  thereby  expose  him  to  public  hatred,  con- 
tempt, scorn,  obloquy,  or  shame,  is  "libelous 
per  se."  Woolworth  v.  Star  Co.,  90  N.  Y. 
Supp.  147, 148,  97  App.  Div.  525  (citing  Triggs 
V.  Sun  Printing  &  Publishing  Co.,  71  N.  B. 
739.  742,  179  N.  Y.  144,  163,  66  L.  R.  A. 
612,  103  Am.  St  Rep.  841,  1  Ann.  Cas.  326. 

To  call  a  white  man  a  negro  is  a  "libel," 
since  it  tends  to  interfere  with  his  social 
relation  with  his  fellow  white  men.  Flood 
V.  News  &  Courier  Co.,  60  &  B.  637,  639, 
71  8.  C.  112,  4  Ann.  Cas.  68S. 


The  California  statute  (Civ.  Oode,  |  45) 
defines  "libel"  which  may  be  the  subject  of  a 
dvil  action  for  damages  as  a  false  and  un- 
privileged publication  by  writing,  printing, 
picture,  effigy,  or  other  fixed  representation 
to  the  eye,  which  exposes  any  person  to 
hatred,  contempt,  ridicule,  or  obloquy,  or 
which  causes  him  to  be  shunned  or  avoided, 
or  has  a  tendency  to  injure  htm  in  his  oc- 
cupation. Under  this  definition,  malice  is 
not  an  ingredient  of  a  cause  of  action  for  a 
civil  libel,  and  a  recovery  of  full  and  com- 
pensatory damages  may  be  had,  though  ab- 
sence of  malice  is  proved.  Another  provi- 
sion (Pen.  Code,  |  248)  defines  "libel,"  the 
basis  of  a  criminal  prosecution,  to  consist 
of  a  malicious  defamation,  expressed  either 
by  writing,  printing,  signs,  pictures,  or  the 
like,  tending  to  blacken  the  memory  of  one 
who  is  dead,  or  to  impeach  the  honesty, 
integrity,  virtue^  or  reputation,  or  publish 
the  natural  or  alleged  defects  of  one  who 
is  alive,  and  thereby  expose  him  to  public 
hatred,  contempt,  or  ridicule.  While  mal- 
ice is  an  essential  element  of  the  offense 
of  libel  BO  defined,  prima  fade  proof  of  such 
malice  Is  made  by  evidence  that  an  injuri- 
ous publication  concerning  another  has  been 
made  without  Justifiable  motive,  whereupon 
the  law  presumes  malice  sufficient  to  sup- 
port a  criminal  charge,  as  provided  by  sec- 
tion 250.  Davis  v.  Hearst,  116  Pac  530,  531, 
160  Cal.  143. 

The  Idaho  statute  (Rev.  St  1887,  i  6737) 
defines  "libel"  as  a  malidous  defamation, 
expressed  dther  by  writing,  printing,  or  by 
signs  or  pictures,  or  the  like,  tending  to 
blacken  the  memory  of  one  who  is  dead,  or 
to  impeach  the  honesty,  integrity,  virtue,  or 
reputation,  or  publish  the  natural  or  alleged 
defects,  of  one  who  is  alive,  and  thereby  to 
expose  him  to  public  hatred,  contempt  or 
ridicule.  It  is  sufficient  that  the  defamation 
tends  to  impeach  the  honesty,  integrity,  vir- 
tue, or  reputation,  and  thereby  to  expose  such 
person  to  public  hatred,  contempt  or  ridicule. 
To  constitute  libel,  it  is  not  necessary  that 
the  alleged  libelous  matter  charge  the  person 
named  with  a  crime.  State  v.  Sheridan,  03 
Pac.  656,  657,  14  Idaho,  222,  15  L.  R.  A.  (N. 
S.)  497. 

Under  the  Colorado  Statute  (Mills'  Ann. 
St  f  1313),  defining  "Ubel"  as  a  maUdous 
defamation  expressed  either  by  printing,  or 
by  signs,  or  pictures,  or  the  like,  tending  to 
blacken  the  memory  of  one  who  is  dead,  or 
to  impeach  the  honesty,  integrity,  virtue,  or 
r^utation,  or  publish  the  natural  defects  of 
one  who  is  alive,  and  thereby  to  expose  him 
or  her  to  public  hatred,  contempt  or  ridicule, 
a  publication  to  be  libelous  must  be  mali- 
don&  Rocky  Mountain  News  Printing  06. 
V.  Fridbom,  104  Pac.  966,  958,  46  Colo.  440, 
24  L.  R.  A.  (N.  S.)  891. 

The  Georgia  Statute  defines  ''libel"  as  a 
false  and  maUdous  defamation  of  another. 
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ezpreeaed  in  pxint  or  wilting,  or  pletoies,  or 
stgns,  tending  to  Injure  the  reputation  of  an 
Indivldaal  and  exposing  hkn  to  public  hatred, 
contempt,  or  ridicule.  To  falsely  publish  of 
another  tiiat  there  are  criminal  cases  pending 
against  him  is  libelous  per  se.  Witham  v. 
AUanta  Journal,  53  S.  E.  105,  107,  124  Oa. 
688,  4  L.  B.  A.  (N.  8.)  077. 

Gr.  Oode,  f  177  (Hurd's  Rev.  8t  1900,  a 
8Q,  defines  libel  as  a  malidoiu  defamation, 
expressed  either  by  printing  or  by  signs  or 
pictores,  tending  to  impeach  the  honesty,  in- 
tegrity, virtue,  or  reputation,  or  publish  the 
natural  defects  of  one  who  is  alive  and  there- 
by expose  him  to  public  hatred,  contempt, 
ridicule,  or  financial  injury.  A  newspaper 
article  published  by  accused  charging  pros- 
ecutor with  improper  and  dishonest  actions 
as  state's  attorney,  and  with  having  prosti- 
tuted his  office  for  private  interests  and  po- 
litical purposes,  and  that  he  was  in  collusion 
with  violators  of  the  liquor  law,  that  he  was 
actuated  by  Improper  motives  with  reference 
to  an  alleged  bridge  trust,  and  that  there 
was  no  doubt  but  that  such  trust  had  "prov* 
en  a  fat  goose  to  some  one,"  that  there  was 
also  good  ground  to  suspect  something  dis- 
honest and  crooked  in  the  matter,  and  that 
it  was  not  prosecutor's  purpose  to  enforce 
the  law,  was  libelous  per  se.  People  v. 
Strauch,  03  N.  £.  126,  130,  247  Illi  220. 

At  common  law  any  publication  is  a  "11- 
bel"  which  degrades  and  injures  another 
person,  or  brings  him  into  contempt,  hatred, 
or  ridicule,  or  which  accuses  him  of  a  crime, 
punishable  by  law,  or  of  an  act  odious  and 
disgraceful  in  society.  It  is  defined  by  the 
Penal  Code  of  Indiana  to  be  a  malicious 
publication  of  any  false  charge  of  and  con- 
cerning another,  accusing  such  other  of  any 
degrading  or  Infamous  act  Cronln  v.  Zim- 
merman, 88  N.  E.  718,  719,  44  Ind.  App.  118; 
Id.,  90  N.  E.  889,  45  Ind.  App.  712. 

The  Iowa  statute  (Oode,  i  6086),  defines 
libel  as  the  malicious  defamation  of  a  person, 
made  public  by  any  printing,  etc.,  tending  to 
provoke  hatred,  contempt,  or  ridicule,  or  to 
deprive  him  of  the  benefit  of  public  confi- 
dence and  social  intercourse.  In  a  criminal 
prosecution  for  libel,  the  information  alleged 
that  defendant  charged  the  prosecutor  with 
scheming  to  disbar  certain  attorneys,  because 
they  acted  as  attorneys  for  a  temperance  or- 
ganization, and  that  he  was  guilty  of  grossly 
unprofessional  conduct  by  testifying  as  a 
witness  while  acting  as  prosecutor  in  the 
disbarment  cases,  and  that  the  prosecution 
was  an  attempt  to  cover  the  record  of  prose- 
cutor as  county  attorney  for  unprofessional 
conduct  before  the  grand  Jury,  and  that  he 
attempted  to  ffeUaity  the  court  record  in  the 
disbarment  proceedings,  and  suppressed  cer- 
tain affidavits  In  the  investigation,  which 
charges  def^idant  published  in  a  temperance 
paper  edited  by  him.  Held,  that  the  publica- 
tion charged  was  libelous  per  se,  and  it  was 


error  to  leave  to  the  Jury  the  question  wheth- 
er it  was  libelous,  as  there  was  no  ambiguity 
in  the  language.  State  v.  Cooper,  116  N.  W. 
691,  692,  138  Iowa,  516. 

The  Kansas  statute  (section  2271,  Gen. 
St.  1901)  defines  a  "libel**  as  a  malicious  def- 
amation of  a  person  made  public  by  any 
printing,  writing,  sign,  picture,  representa- 
tion, or  efflgy,  tending  to  provoke  him  to 
wrath  or  expose  him  to  public  hatred,  con- 
tempt, or  ridicule,  or  to  derive  him  of  the 
benefits  of  public  confidence  and  social  inter- 
course, or  any  malicious  defamation  made 
public  as  aforesaid,  designed  to  blad^en  and 
vilify  the  memory  of  one  who  is  dead,  and 
tending  to  scandalize  or  provoke  his  surviv- 
ing relatives  and  friends.  To  say  of  a  man 
that  he  Is  a  eunuch  is  actionable  per  se;  Eck- 
ert  V.  Van  Pelt,  76  Pac.  909,  910,  69  Kan. 
357,  66  L.  R.  A.  266. 

It  is  libelous  per  se  to  write  of  a  clergy- 
man, an  applicant  for  a  pulpit,  "I  would  not 
have  anything  to  do  with  him  or  touch  him 
with  a  ten-foot  pole,"  if  the  words  would  ex- 
pose the  person  written  of  to  hatred  or  con- 
t&npt,  or  injury  to  his  business  or  occupation 
within  the  definition  of  '*Ubel*'  in  the  Minne- 
sota statute  (Rev.  Laws  1906,  |  4916).  Cole 
V.  MiUspaugh,  126  N.  W.  626,  111  Minn.  159, 
28  L.  R.  A.  (N.  S.)  162,  137  Am.  St  Rep.  546, 
20  Ann.  CSas.  717. 

The  Missouri  statute  (Rev.  St  1899,  § 
2259)  defining  libel  as  a  malicious  defamation 
of  a  person  made  public  by  any  printing, 
writing,  sign,  picture,  etc.,  tending  to  provoke 
him  to  wrath,  or  expose  him  to  public  hatred, 
contempt,  and  ridicule,  etc.,  and  section  2260 
making  the  circulation  of  a  libel  a  misde- 
meanor, made  all  classes  of  libels  misdemean- 
ors and  actionable  per  se,  but  did  not  make 
publications  libelous  that  were  not  so  at  com- 
mon lAw.  Kenworthy  v.  Journal  Co.,  93  S. 
W.  882,  885,  117  Mo.  App.  327.  Under  the 
statute  of  this  state  (Rev.  St.  1899,  §§  2260, 
2863;  Ann.  St  1906,  pp.  1426,  1637),  declar- 
ing that  one  publishing  a  libel  shall  be  guilty 
of  a  misdemeanor,  and  providing  that  it  is 
actionable  to  publish  falsely  that  any  i;)erson 
has  been  guilty  of  adultery,  it  is  libel  to  al- 
lege in  a  circular  printed  and  published  that 
one  has  committed  adultery.  State  v.  Sant- 
huff,  110  S.  W.  624,  626,  131  Mo.  App.  620. 
The  statute  of  this  state  (Rev.  St.  1909,  $ 
4818)  defining  a  libel  as  the  malicious-  def- 
amation of  a  person  by  printing  so  as  to 
expose  him  to  public  hatred,  contempt,  or 
ridicule,  though  a  part  of  the  (Mminal  Code, 
is  applicable  to  civil  actions,  and,  under  it,  a 
newspaper  article  stating  that  plaintiff  was 
served  with  a  summons  in  an  alleged  fraudu- 
lent cattle  transaction,  and  that  he  had  tak- 
en advantage  of  the  bankruptcy  law  to  es- 
cape liability,  is  libelous  per  se.  Sotham  v. 
Drovers'  Telegram  Cg.,  144  S.  W.  428,  431, 
239  Mo.  606.  Under  this  statute  the  publica- 
tion, without  consent,  of  the  picture  of  a 
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child  five  years  old,  with  the  false  statement 
that  "Papa  is  going  to  buy  mamma  an  Elgin 
watch  for  a  present,  and  some  one  (I  must 
not  tell  who)  is  going  to  buy  my  big  sister  a 
diamond  ring,  so  don't  you  think  you  ought 
to  buy  me  something?"  as  an  advertisement 
in  aid  to  business,  is  libelous,  as  exposing 
the  child  to  ridicule.  Munden  v.  Harris,  134 
S.  W.  1076,  1081,  153  Mo.  App.  652. 

Under  the  Montana  statute  defining  "li- 
bel" as  a  false  and  unprivileged  publication 
in  writing,  printing,  picture,  efflgy,  or  other 
fixed  representation  to  the  eye  which  exposes 
any  person  to  hatred,  contempt,  ridicule,  or 
obloquy,  or  which  causes  him  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure 
him  in  his  occupation,  the  existence  of  malice 
is  not  a  necessary  ingredient  to  entitle  plain- 
tiff to  recover.  Paxton  v.  Woodward,  78  Pac. 
215,  217,  31  Mont  195,  107  Am.  St  Rep.  416, 
3  Ann.  Gas.  546. 

The  Penal  Law  of  New  York  (Consol. 
Laws,  c  40)  §  1346,  provides  that  an  indict- 
ment for  a  libel  contained  in  a  newspaper 
published  in  the  state  against  a  resident 
thereof  may  be  found  in  the  county  where 
the  paper  was  published  or  in  the  county 
where  the  person  libeled  resided  when  the 
offense  was  committed,  and  section  1347  pro- 
vides that  in  Ubel  against  a  nonresident  the 
Indictment  shall  be  found  and  the  trial  had 
at  the  place  where  the  paper  containing  the 
libel  purports  on  its  face  to  be  published,  or, 
if  no  county  is  indicated  thereon,  in  any 
comity  where  the  paper  is  circulated.  Code 
Or.  Proc.  {  138,  contained  substantially  simi- 
lar provisions  relating  to  the  place  of  Indict- 
ment and  trial  where  the  person  Ubeled  is  a 
resident  and  nonresident  Penal  Law,  § 
1340,  defines  libel  as  a  malicious  publication 
by  writing,  printing,  etc.,  which  exposes  any 
living  person  to  contempt,  etc.  Held,  that 
the  purpose  of  sections  1346  and  1347  was  to 
designate  the  place  of  indictment  and  trial, 
and  not  to  define  libel;  and  hence  do  not 
limit  the  operation  of  section  1340  by  exclud- 
ing books  or  writings  other  than  newspapers, 
and,  under  the  latter  section,  as  well  as  at 
common  law,  one  could  be  prosecuted  for  a 
libel  published  in  a  book  in  this  state,  though 
committed  against  a  nonresident  People  v. 
Fomaro,  119  N.  Y.  Supp.  746,  748,  65  Misc. 
Rep.  457. 

The  North  Dakota  statute  (Rev.  Codes 
1899,  §  2715)  defines  "Ubel"  as  "a  false  and 
unprivileged  publication  by  writing,  printing, 
picture,  efflgy,  or  other  fixed  representation 
to  the  eye,  which  exiwses  any  person  to  ha- 
tred, contempt,  ridicule,  or  obloquy,  or  which 
causes  him  to  be  shunned  or  avoided,  or 
which  has  a  tendency  to  injure  him  in  his 
occupation.*'  If  the  language  of  an  alleged 
libel  is  fairly  susceptible  of  a  construction 
which  renders  it  defamatory,  the  complaint 
states  a  cause  of  action.  It  is  not  necessary 
to  render  the  words  defamatory  and  action- 


able that  they  shall  make  the  charge  in  di- 
rect terms.  Lauder  v.  Jones,  101  N.  W. 
907,  911,  13  N.  D.  525. 

The  statute  (Rev.  Oodes  1905,  |  8877)  de- 
flues  "criminal  libel"  as  "fhe  malicious  def- 
amation of  a  person  made  public  by  any  print- 
ing, writing,  sign,  picture,  reputation  or  efligy 
tending  to  expose  him  to  public  hatred,  con- 
tempt or  ridicule,  or  to  deprive  him  of  the 
benefits  of  public  confidence  or  social  inter- 
course. *  *  *"  And  the  following  section 
provides  that:  "Every  person  who  makes  or 
composes,  dictates  or  procures  the  same  to 
be  done  or  who  willfully  publishes  or  circu- 
lates such  libel  or  in  any  way  knowingly  or 
willfully  aids  or  assists  in  making,  publish- 
ing or  circulating  the  same  is  guilty  of  a 
felony.''  The  gist  of  the  crime  is  the  mali- 
cious defamation  of  a  person  made  public  in 
one  or  more  of  the  modes  prescribed  and 
tending  to  expose  such  person  to  public  ha- 
tred, contempt,  or  ridicule,  etc.  State  v.  Tol- 
ley,  136  N.  W.  784,  785,  23  N.  D.  284. 

It  is  not  necessary,  in  order  to  render  a 
publication  libelous,  that  it  should  charge 
any  crime  or  public  offense,  inasmuch  as  the 
South  Dakota  statute  (Civ.  Code,  f  29)  defines 
"libel"  as  a  false  and  unprivileged  publica- 
tion, by  writing,  printing,  picture,  efflgy,  or 
other  fixed  representation  to  the  eye,  which 
exposes  any  person  to  hatred,  contempt,  ridi- 
cule, or  obloquy,  or  which  causes  him  to  be 
shunned  or  avoided,  or  which  has  a  tendency 
to  injure  him  in  his  occupation.  Barron  v. 
Smith,  101  N.  W.  1105,  1106,  19  S.  D.  50; 
Nichols  V.  Smith,  102  N.  W.  1135,  19  S.  D. 
159. 

The  Texas  statute  (Acts  1901,  p.  30,  c. 
26)  defining  a  "libel"  as  a  defamation  tending 
to  blacken  the  memory  of  the  dead  or  to  in- 
jure the  living,  or  expose  him  to  public  ha- 
tred, contempt,  ridicule,  or  financial  injury, 
or  to  impeach  his  honesty  and  integrity,  etc., 
Includes  any  case  which,  in  the  absence  of 
statute,  was  libelous  at  common  law,  and 
a  publication  directly  impeaching  one's  in- 
tegrity and  truthfulness  is  libelous  per  se. 
Fleming  v.  Mattinson,  114  S.  W.  650,  652,  52 
Tex.  Civ.  App.  476.  In  view  of  this  statute, 
words  libelous  per  se  and  from  the  publica- 
tion of  which  damages  are  implied  as  a  mat- 
ter of  law  are  such  words  as  tend  to  expose 
one  to  public  hatred  or  disgrace  or  vilify  him 
or  injure  his  character.  Allen  v.  £>arnest 
(Tex.)  145  S.  W.  1101,  1103. 

Under  Pen.  Code,  art.  721,  declaring  that 
he  is  guilty  of  "libel"  who,  with  intent  to 
injure,  makes,  publishes,  or  circulates  any 
malicious  statement  affecting  the  reputation 
of  another  as  to  any  matter  or  thing  pointed 
out  in  the  chapter,  and  article  727  declaring 
that  the  written,  printed,  or  published  state- 
ment, to  come  within  the  definition  of  "libel," 
must  convey  the  idea  that  the  person  to 
whom  it  refers  has  been  guilty  of  some  penal 
offense,  etc.,  it  was  held  that  an  indictment 
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tot  llbti,  tileglng  that  defendant  imbllahed 
a  maUdotES  statement  concerning  complain- 
ant, reciting  tliat  be  was  a  United  States  fed- 
eral gnard,  that  he  was  a  highwayman  and 
cowardly  assassin,  and  the  murderer  of  a  cer- 
tain person  who  on  the  morning  of  March  19, 
1906,  was  cowardly  assassinated  on  a  public 
highway,  etc.,  sufficiently  charged  complain- 
ant with  a  penal  offense,  and  was  therefore 
sufficient  Gonaalee  v.  State,  124  S.  W.  937, 
988,  58  Tex.  Gr.  B.  141. 

The  Texas  statute  (Rev.  dv.  St  1911, 
art  5595),  defining  a  libel  as  a  defauiatlon 
expressed  in  printing  or  writing  tending  to 
injure  the  reputation  of  a  person  and  expose 
him  to  public  hatred,  contempt,  or  ridicule, 
or  to  impeach  his  honesty,  integrity,  or  vir- 
tue, modifies  the  common-law  rule  as  to 
libel  and  slander,  and  a  publication  is  libelous 
whether  It  is  libelous  per  se  or  not;  It  being 
sufficient  if  it  can  be  shown  by  innuendo  that 
the  matter  Imputed  had  the  tendency  de- 
scribed in  the  statute  and  had  reference  to 
the  plaintiff.  Guisti  v.  Galveston  Tribune, 
150  S.  W.  874,  876,  105  Tex.  497. 

A  "libel,"  as  defined  by  the  Washington 
statute,  is  the  defamation  of  a  person  made 
public  by  any  words,  printing,  writlnfj,  sign, 
picture,  representation,  or  effigy  tending  to 
provoke  him  to  wrath,  or  expose  him  to  pub- 
lic hatred,  contempt,  or  ridicule,  or  to  de- 
prive him  of  the  benefits  of  public  confidence 
and  social  Intercourse,  or  any  defamation, 
made  public  as  aforesaid,  designed  to 
blacken  and  vilify  the  memory  of  one  who 
is  dead,  and  tending  to  scandalize  or  provoke 
his  surviving  relatives  or  friends.  Reynolds 
V.  Holland,  90  pac.  648,  650,  46  Wash.  537 ; 
Chambers  v.  Leiser,  86  Pac.  627,  628,  43 
Wash.  285,  10  Ann.  Cas.  270;  State  v.  Mays, 
107  Pac.  363,  365,  57  Wash.  540.  And  where 
a  newspaper  published  an  article  stating 
that  plaintiCTs  father  had  been  charged  with 
using  the  malls  to  defraud  in  selling  land, 
and  would  be  arrested,  giving  the  details  of 
the  fraudulent  operations,  and  published  a 
photograph  of  the  members  of  his  family, 
including  plaintiff,  his  young  daughter,  the 
publication  of  plaintiff's  photograph  in  con- 
nection with  the  article  concerning  her  fa- 
ther was  not  a  "libel,"  within  this  statute. 
Hillman  v.  Star  Pub.  Ck).,  117  Pac.  594,  596, 
64  Wash.  691,  35  L.  R.  A.  (N.  S.)  595.  As 
this  statute  does  not  expressly  make  malice 
an  ingredient  of  libel,  a  publication  which 
tends  to  expose  a  person  to  public  hatred, 
contempt,  or  ridicule  is  libelous,  without  re- 
gard to  the  existence  of  actual  maUce. 
Byrne  v-  Funk,  80  Pac  772,  774,  38  Wash. 
506,  8  Ann.  C^s.  647.  And  so,  where  there 
has  been  an  unwarranted  publication  In  a 
newspaper  of  a  list  of  conditional  sales  made 
by  a  retail  dealer  taken  from  memoranda 
legally  filed  by  him  with  the  county  auditor, 
the  dealer  to  charge  a  criminal  libel  under 
Rem.  &  Bal.  Code,  §  2424^  defining  libel  as  a 


malicious  publication  exposing  any  person 
to  hatred,  contempt,  or  ridicule,  or  Injuring 
him  In  his  business,  must  allege  facts  to 
show  that  the  publication  produced  such  re- 
sults. State  V.  Darwin,  115  Pac.  309,  311, 
63  Wash.  303,  83  L.  R.  A.  (N.  S.)  1026. 

Injury  to  bnsiness  or  trade 

To  be  Ubelous,  as  tending  to  Injure  one 
In  his  business  or  profession,  the  words  must 
have  a  direct  tendency  to  hurt,  as  in  the  case 
of  a  charge  of  incapacity,  dishonesty  or  In- 
solvency. To  publish  concerning  a  lawyer 
that  he  was  thrown  into  jail  by  a  magistrate 
without  a  chance  to  tell  his  side  of  the 
case  on  the  complaint  of  a  woman  for  whom 
he  had  collected  a  debt,  and  from  which 
amount  of  money  collected  he  had  deducted 
only  the  legal  percentage  for  collection,  was 
not  "libelous,"  since  the  only  fair  Import 
was  that  the  lawyer  was  wrongfully  thrown 
into  jail  which  could  not  refiect  upon  his 
previous  conduct,  capacity,  or  character  and 
did  not  tend  to  injure  him  In  his  profession. 
Hughes  V.  New  York  Evening  Post,  100  N.  T. 
Supp.  982,  984, 115  App.  Dlv.  611. 

Any  written  words  are  "libelous"  which 
in  any  manner  are  prejudicial  to  another 
in  the  way  of  his  employment  or  trade.  In 
a  publication  referring  to  plaintiff  twice  as 
a  detective,  and  stating  that,  when  plaintiff 
was  attacked  by  robbers,  he  showed  great 
cowardice  and  attempted  to  hide  under  the 
seat  of  the  vehicle,  the  tendency  of  the 
words  was  to  hold  him  up  to  scorn  as  a 
detective,  and  was  "libelous."  Holland  v. 
Flick,  61  Atl.  828,  829,  212  Pa.  201. 

Constniotion  of  lanKuaKe 

The  fact  that  an  alleged  libelous  article 
uses  a  slang  word  upon  which  its  libelous 
character  depends  does  not  render  the  ar- 
ticle any  the  less  libelous,  provided  the  word 
used  has  a  well-recognized  meaning,  or  by 
the  article  Itself  is  given  a  meaning  which 
conveys  to  the  reader  the  understanding  that 
the  word  is  used  so  as  to  impeach  the  hon- 
esty or  reputation  of  the  person  named  and 
expose  him  to  public  hatred,  contempt,  or 
ridicule.  State  v.  Sheridan,  93  Pac.  656,  657, 
14  Idaho,  222,  15  L.  R.  A.  (N.  S.)  497. 

In  a  published  statement,  referring  to 
plaintiff,  a  candidate  for  public  office,  that 
"no  man  in  the  community  has  any  Interest 
in  seeing  the  county  disgraced  by  sending 
a  'social  leper*  to  speak  and  act  for  her  in 
public  councils,"  the  term  "social  leper**  may 
mean  that  his  moral  traits  of  character  are 
such  as  to  require  his  banishment  from  so- 
ciety, and,  if  there  is  an  Inducement  and 
innuendo,  which,  fairly  interpreted,  would 
give  this  meaning,  may  be  "libelous." 
Sweeney  v.  Baker,  13  W.  Va.  158,  193,  31 
Am.  Rep.  757. 

Defendant  wrote  and  published  a  letter 
to  the  mayor  of  New  York,  stating  that  de- 
fendant had  written  a  letter  to  the  Governor 
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to  get  redress  *'for  the  scoundrellsm"  herein- 
after  mentioned  through  the  power  of  re- 
moval of  city  officials,  hut  on  second  thought 
concluded  to  seek  redress  from  the  mayor. 
He  then  proceeded  to  make  complaint  against 
plaintiif  as  police  commissioner  for  alleged 
incompetency  and  lawlessness  in  the  admin- 
istration of  the  police  force  of  New  York; 
the  scoundrelism  referred  to  being  plaintiff's 
refusal  as  police  commissioner  to  remove  the 
photograph  and  record  of  a  certain  boy  from 
the  Rogues*  Gallery;  plaintiflP  being  the  only 
one  defendant  was  complaining  of,  and  his 
removal  from  office  being  the  only  redress 
sought.  Held,  that  the  word  "scoundrelism" 
referred  to  plaintiff  with  sufficient  certainty, 
and  was  libelous  per  se.  Bingham  v.  Gaynor, 
126  N.  Y.  Supp.  353,  360,  141  App.  Dlv.  301. 

Imputation  of  orime 

When  a  newspaper  published  a  news 
article  stating  that,  within  15  minutes  after 
the  discovery  of  the  body  of  plaintiff's  wife, 
plaintiff  had  a  quarrel  with  the  undertaker, 
who  had  been  called  by  her  sister,  and 
threatened  to  kill  the  undertaker  unless  he 
left  the  house,  since  the  publication  repre- 
sented, in  effect,  that  plaintiff  threatened 
to  kill  another  in  a  passion,  without  just 
cause,  it  would  necessarily  bring  him  into 
contempt  and  hatred  so  as  to  make  the  pub- 
lication actionable  libel.  Gordon  v.  New 
York  Evening  Journal  Pub.  Co.,  Ill  N.  Y. 
Supp.  574,  575,  127  App.  Div.  353. 

ImpntatioA  of  death 

It  is  libelous  per  se  to  publish  of  a  Uving 
person  that  he  is  dead,  because,  exposing 
him  to  ridicule;  a  libel  being  a  malicious 
publicatioh  tending  to  expose  one  to  public 
hatred,  contempt,  or  ridicule.  Cohen  v.  New 
York  Times  Co.,  132  N.  Y.  Supp.  1,  74  Misc. 
Rep.  618. 

Malice 

A  publication  tending  to  expose  one  to 
contempt,  ridicule,  hatred,  and  derogation  of 
character,  if  malicious,  is  ''libelous."  Mul- 
derig  v.  Wilkes-Barre  Times,  64  Atl.  636, 
637,  215  Pa.  470,  114  Am.  St  Rep.  967. 

As  misdemeanor 

See  Misdemeanor. 

As  personal  injnry 

See  Personal  Injury. 

Slander  distingnisl&ed 

Included  in  slander  by  writing  or  speak- 
ing, see  Slander  by  Writing  or  Speak- 
ing. 

A  "Ubel"  differs  from  a  "slander"  in 
that  a  publication  may  be  libelous  when.  If 
spoken  orally,  it  would  not  be  slanderous. 
This  distinction  is  said  by  the  books  to  be 
based  upon  the  grounds  that  a  vocal  utter- 
ance does  not  import  the  same  quality  of 
deliberation,  and  is  more  prone  to  be  the 
ebullition  of  mere  effervescence  or  lack  of 
mental  equipoise,  and  to  be  accepted  as  in- 


dicative of  feeling,  rather  than  of  ccmTictioit, 
and  therefore  not  so  much  giaTity  is  al- 
lowed to  It  as  to  words  deliberately  written 
down  and  published;  the  latter  justifying 
the  inference  that  they  are  the  expression  of 
settled  conviction  and  affect  the  pubUc  mind 
correspondingly.  So,  too,  an  oral  charge 
merely  fiills  upon  the  ear,  and  the  agency 
of  the  wrongdoer  in  inflicting  Injury  comes 
to  an  end  when  his  utterance  has  died  on 
the  ear,  but  not  so  with  the  written  or 
printed  charge,  which  may  pass  from  hand 
to  hand  indefinitely,  and  may  renew  its 
youth,  so  to  speak,  as  a  defamation  as  long 
as  the  libel  itself  remains  in  existence,  and 
hatch  a  new  crop  of  slanders,  to  be  blown 
hither  and  yon  like  thistledown  at  every 
sight  of  the  libel,  so  that  a  printed  slander, 
when  published,  takes  a  wider  and  more 
mischievous  range  than  mere  oral  defama- 
tion, and  is  more  reprehensible  in  the  eye  of 
the  law.  Cooley,  Torts  (2d  Ed.)  240;  Odgers, 
L.  &  Sland.  (2d  Ed.)  3;  Dexter  v.  Spear, 
7  Fed.  Cas.  624,  4  Mason,  115.  Thus,  for 
Instance,  to  pubUsh  of  a  man  that  he  is  a 
"skunk"  (Massuere  v.  Dickens,  35  N.  W.  349, 
70  Wis.  83),  a  "swine"  (Solverson  v.  Peter- 
son, 25  N.  W.  14,  64  Wis.  198,  54  Am.  Rep. 
607),  a  "drunkard,"  a  "cuckold,"  a  "tory" 
(Giles  V.  State,  6  Ga.  276),  "I  look  on  him 
as  a  rascal"  (Williams  v.  Karnes,  4  Humph. 
[23  Tenn.]  9),  "an  imp  of  the  devil  and  a 
cowardly  snail"  (Price  v.  Whitely,  50  Mo. 
439),  or  that  he  has  been  "in  collusion  with 
ruffians"  (Snyder  v.  Fulton,  34  Md.  128,  6 
.Am.  Rep.  314),  are  each  and  all  libelous. 
Ukman  v.  Dally  Record  Co.,  88  S.  W.  60,  64, 
189  Mo.  378  (citing  Nelson  v.  Musgrave,  10 
Mo.  648;  Hermann  v.  Bradstreet  Co.,  19  Mo. 
App.  227;  Manget  v.  O'Neill,^  51  Ma  App.  35). 

•'Libel"  is  a  published  writing,  picture, 
or  similar  production  of  such  a  nature  as 
to  Immediately  tend  to  do  mischief  to  a 
party,  or  injure  the  character  of  an  in- 
dividual. Slander  of  title  is  a  f^lse  and 
malicious  statement,  whether  by  word  of 
mouth  or  in  writing,  in  reference  to  a  person's 
title  to  some  right  or  property  belonging  to 
him,  as  where  a  person  alleges  that  tiie 
plaintiff  has  a  defective  title  to  land.  A 
written  slander  of  title  is  sometimes  called 
a  libel  in  the  nature  of  slander  of  title. 
Words,  though  not  slanderous  in  themselves, 
yet  if  published  in  writing,  tending  in  any 
way  to  the  discredit  of  a  man,  are  **libel." 
Macurda  v.  Globe  Newspaper  Co.,  165  Fed. 
104,  107  (citing  Bacon's  Abridgement  and 
Rapalje). 

Written  or  printed  matter  which  is  com- 
municated to  third  persons  stands  on  a  dlf> 
ferent  footing  from  spoken  words,  and  is  often 
actionable  when  it  would  not  be  if  spoken, 
and  if  it  is  of  a  character  conducive  to 
blacken  the  reputation  of  the  person  referred 
to,  or  excite  ridicule  or  wrath  against  him, 
or  destroy  public  confidence  In  him,  tt  Is 
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actionable  without  proof  of  special  damages, 
because  written  or  printed  iDjurioaa  state- 
ments about  a  person  imply  a  deliberate  pur- 
pose to  do  barm,  whereas  detrimental  words 
are  often  spoken  tbougbtlessly  or  in  a  pas- 
sion. Weight  Is  allowed,  also,  to  the  more 
enduring  character  and  wider  vogue  of  pub- 
lished statements.  Farley  v.  Evening  Chron- 
icle Pub.  Co..  87  S.  W.  565.  568,  113  Mo. 
App.  216  (dUng  Odgers,  U  &  Bland.  [4th 
Ed.]  p.  4). 

As  trespass 

See  Trespass. 

LIBERAL 

LIBEBAI.  CONSTRVCTIOH 

Strict    construction    distinguished,    see 
Strict  Construction* 

LIBERAIiITY 

See  Salvage. 

LIBERTIES 

See  Indecent  Libertieai 

LIBERTY 

See  Abuse  of  Liberty;  Civil  Liberty; 
Constitutional  Liberty;  Individual  Lib- 
erty; Life,  Liberty,  and  Property; 
Life,  Liberty,  and  Pursuit  of  Happl-' 
ness;  Personal  Liberty;  Restrained 
and  Deprived  of  Liberty. 
^.Jiestralned  of  Liberty,  see  Restrain. 

The  term  ''liberty"  Includes  the  individu- 
al rigbt^  of  citizenship  and  its  privileges. 
State  ez  reL  Gulon  v.  Miles,  109  S.  W.  595, 
610,  210  Mo.  127. 

One  definition  of  "liberties"  is  privileges 
or  licenses  taken  in  violation  of  the  laws  or 
propriety.  Dekelt  v.  People,  99  Pac  330,  331, 
44  Colo.  525  (adopting  definition  in  Webst 
Diet). 

'liberty,"  in  Its  broad  sense,  means  the 
right,  not  only  of  freedom  from  servitude, 
imprisonment,  or  restraint,  but  the  right  of 
one  to  use  his  faculties  In  all  lawful  ways,  to 
live  and  work  where  he  wiU,  to  earn  his  live- 
lihood in  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation.  Wyatt  v. 
James  McCreery  Co.,  Ill  N.  Y.  S.  86,  88,  126 
App.  Div.  650  (quoting  and  adopting  defini- 
tion In  Fisher  Co.  v.  Woods,  79  N.  E.  836,  187 
N.  T.  90, 12  L.  R.  A.  [N.  S.]  707) ;  Health  De- 
partment of  City  of  New  York  v.  Rector,  etc., 
of  Trinity  Church,  30  N.  E.  833,  145  N.  Y. 
32,  27  L.  R.  A.  7U0,  45  Am.  St  Rep.  579; 
People  V.  GiUson,  17  N.  E.  343,  109  N.  Y. 
380,  4  Am.  St.  Rep.  465;  Colon  v.  Lisk,  47 
N.  E.  302, 153  N.  Y.  188,  60  Am.  St  Rep.  609; 
Lawton  v.  Steele,  14  Sup.  Ct.  499,  152  U.  S. 
133,  33  L.  Ed.  385;  People  ex  rel.  Tyroler  v. 
Warden  of  aty  Prison,  51  N.  E.  1006,  157 
N.  Y.  116,  43  L.  B.  A.  264,  68  Am.  St  Rep. 


763;  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  Gllman  v.  Tucker,  28  N.  E.  1040, 
128  N.  Y.  190,  200,  13  L.  R.  A.  304,  26  Am.  St 
Rep.  464;  Frank  L.  Fisher  Co.  v.  Woods,  79 
N.  E.  837,  187  N.  Y.  90,  12  L.  R.  A.  (N.  S.) 
707. 

"Liberty,"  in  Its  broad  sense,  means  the 
right  not  only  of  freedom  from  actual  re- 
straint of  the  person  but  the  right  of  such 
use  of  his  faculties  in  all  lawful  ways  to 
live  and  work  where  he  wlU,  to  earn  his  live- 
lihood in  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation.  All  laws, 
therefore,  which  impair  or  trammel  those 
rights  or  restrict  his  freedom  of  action  or  his 
choice  of  methods  in  the  transaction  of  his 
lawful  business  are  infringement  upon  his 
fundamental  right  of  "liberty''  and  are  void. 
People  ▼.  Lochner,  69  N.  E.  373,  386,  177  N. 
Y.  145,  101  Am.  St  Rep.  778. 

The  "liberty*'  guaranteed  by  the  four- 
teenth amendment  of  the  federal  Constitu- 
tion against  deprivation  without  due  process 
of  law  is  a  liberty  of  natural,  not  artificial, 
persons.  Western  Turf  Ass'n  v.  Greenberg, 
27  Sup.  Ct  384,  386,  204  U.  S.  359,  51  L.  Ed. 
520. 

"Liberty"  Includes  not  only  the  right  to 
be  out  of  prison,  free  to  come  and  go,  If  the 
law  is  not  violated  In  so  doing,  but  to  en- 
gage in  all  lawful  pursuits,  earn  a  livelihood, 
and  own  and  enjoy  property.  To  exclude 
from  entry  Into  the  United  States,  or  to  de- 
port therefrom,  a  citizen  of  the  United  States 
deprives  him  of  liberty  in  the  constitutional 
sense.    In  re  Sing  Tuck,  126  Fed.  386,  394. 

Const  U.  S.  Amend.  14,  and  Ck)nst.  R.  I. 
art  1,  S  10,  providing  that  no  person  shall  be 
deprived  of  "liberty"  without  due  process  of 
law,  were  borrowed  from  the  thirty-ninth  ar- 
ticle of  the  Great  Charter,  declaring  that  no 
free  man  shall  be  taken  or  imprisoned,  or 
disseised,  or  outlawed  or  punished  or  in  any 
ways  destroyed,  nor  "will  we  pass  upon  him, 
or  send  upon  him,  unless  by  legal  Judgment 
of  his  peers,  or  by  the  law  of  the  land";  the 
words  corresponding  to  "liberty"  in  the  first 
pronouncement  being  "taken,'.'  "Imprisoned," 
"outlawed,"  and  "punished,"  which  are  not 
confined  to  mere  freedom  from  Incarceration 
or  imprisonment  Henry  v.  Cherry  &  Webb, 
73  Atl.  97,  107,  30  R.  I.  13,  24  L.  R.  A.  (N. 
S.)  991,  186  Am.  St  Rep.  928,  18  Ann.  Cas. 
1006. 

The  word  "liberty,"  as  used  in  Const, 
art  2,  providing  that  no  person  shall  be  de- 
prived of  Ufe,  liberty,  or  property  except  by 
due  process  of  law,  means  not  only  the  right 
to  freedom  from  actual  servitude,  imprison- 
ment, or  restraint,  but  the  right  of  one  to  use 
his  faculties  in  all  lawful  ways,  to  live  and 
work  where  he  will,  to  earn  his  livelihood 
in  any  lawful  calling,  and  to  pursue  any  law- 
ful trade  or  vocation.  State  ex  rel.  Galle  v. 
City  of  New  Orleans,  36  South.  999,  1001,  118 
La.  371,  67  L.  R.  A.  70,  2  Ann.  Caa  92  (dt- 
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ing  m  re  Jacobs,  98  N.  Y.  98,  60  Am.  Rep. 

**By  the  term  'liberty,*  as  used  In  the  pro- 
vision [Fourteenth  Amendment],  something 
more  is  meant  than  mere  freedom  from  phys- 
ical restraint  or  the  bounds  of  a  prison.  It 
means  freedom  to  go  where  one  may  choose, 
and  to  act  in  such  manner,  not  inconsistent 
with  the  equal  rights  of  others,  as  his  judg- 
ment may  dictate  for  the  promotion  of  his 
happiness;  that  is,  to  pursue  such  callings 
and  avocations  as  may  be  most  suitable  to 
develop  his  capacities,  and  give  to  them  their 
highest  enjoyment."  Powell  v.  Pennsylvania, 
8  Sup.  Ct  992,  1259,  127  U.  S.  678,  32  L.  Ed. 
253  (Field,  J.,  dissenting). 

"The  liberty  of  which  the  fourteenth 
amendment  forbids  a  state  from  depriving 
any  one  without  due  process  of  law  is  some- 
thing more  than  freedom  from  the  enslave- 
ment of  the  body  or  from  physical  restraint 
In  my  judgment  the  words  'life,  liberty  or 
property'  in  the  fourteenth  amendment  should 
be  interpreted  as  embracing  every  right  that 
may  be  brought  within  judicial  cognizance, 
and  therefore  no  right  of  that  kind  can  be 
taken  in  violation  of  *due  process  of  law."* 
Taylor  v.  Beckham,  20  Sup.  Ct  890,  1016,  178 
U.  S.  648,  44  L.  Ed.  1187  (Harlan,  J.,  dissent- 
ing). 

"The  term  'liberty,*  as  protected  by  the 
Constitution,  is  not  cramped  into  a  mere 
freedom  from  physical  restraint  of  the  per- 
son of  the  citizen,  as  by  incarceration,  but  it 
is  deemed  to  embrace  the  right  of  man  to  be 
free  in  the  enjoyment  of  the  faculties  with 
which  he  has  been  endowed  by  his  Creator, 
subject  only  to  such  restraints  as  are  neces- 
sary for  the  common  welfare."  MacMuUen 
f.  City  of  Middletown,  98  N.  Y.  Supp.  145, 
149,  112  App.  Div.  81  (quoting  Rapallo,  J.,  in 
Pec^le  V.  Marx.  2  N.  E.  29,  99  N.  Y.  377,  52 
Am.  Rep.  34). 

'"Liberty,*  in  the  sense  in  which  the 
term  is  employed  in  the  Constitutfon,  is  not 
restricted  to  mere  freedom  from  imprison- 
ment, but  it  embraces  the  right  of  a  person 
to  use  his  God-given  powers,  employ  his  fac- 
ulties, exercise  his  judgment  in  the  affairs 
of  life,  and  to  be  free  in  the  enjoyment  and 
disposal  of  his  acquisitions,  subject  only  to 
such  restraints  as  are  imposed  by  the  law  of 
the  land  for  the  public  welfare.  The  word 
'liberty ,*  as  thus  employed  in  the  Constitu- 
tions and  understood  in  the  United  States,  is 
a  term  of  comprehensive  scope.  It  embraces 
not  only  freedom  from  servitude  and  from 
imprisonment  and  arbitrary  restraint  of  per- 
son, but  also  all  our  religious,  dvil,  political, 
and  personal  rights,  including  the  right  in 
each  subject  to  purchase,  hold,  and  sell  or 
dispose  of  property  in  the  same  way  that  his 
neighbor  may;  and  of  such  liberties  no  one 
can  be  deprived  except  by  due  process  of 
law.*'    Block  V.  Schwartz,  76  Pac.  22,  26,  27 


Utah,  387,  66  L.  R.  A.  308,  101  Am.  St  Rep. 
971, 1  Ann.  Gas.  660. 

The  word  "liberty,**  as  used  in  the  con- 
stitutional guaranty  against  deprivation  of 
liberty,  means  the  right,  not  only  to  freedom 
from  actual  servitude,  imprisonment,  or  re- 
straint, but  the  right  of  one  to  use  his  fac- 
ulties in  all  lawful  ways,  to  live  and  work 
where  he  will,  to  earn  his  livelihood  in  any 
lawful  calling,  and  to  pursue  any  lawful 
trade  or  vocation.  City  of  New  Orleans  v. 
Smythe,  41  South,  33,  36,  116  La.  685,  6  L. 
R.  A.  (N.  S.)  722,  144  Am.  St  Rep.  566  (cit- 
ing In  re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636;  People  v.  Marx,  2  N.  B.  29,  52  Am. 
Rep.  34,  99  N..Y.  386;  Ex  parte  Virginia, 
100  U.  S.  339,  25  L.  Ed.  676). 

By  the  term  "liberty,**  as  used  in  the 
fourteenth  amendment  to  the  federal  Consti- 
tution, something  more  is  meant  than  mere 
freedom  from  physical  restraint  or  the 
bounds  of  a  prison.  It  means  freedom  to 
go  where  one  may  choose,  and  to  act  in  such 
manner,  not  inconsistent  with  the  equal 
rights  of  others,  as  his  judgment  may  dictate 
for  the  promotion  of  his  happiness;  that  is, 
to  pursue  such  callings  and  avocations  as 
may  be  most  suitable  to  develop  his  capac^ 
ities  and  give  to  them  their  highest  enjoy- 
ment. Kansas  Natural  Gas  Co.  v.  Haskell, 
172  Fed.  545,  566  (citing  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  Ed.  77). 

The  "liberty"  mentioned  in  the  four- 
teenth amendment  of  the  (institution  of  the 
United  States  means  not  only  the  right  of 
the  citizen  to  be  free  from  the  mere  physical 
restraint  of  his  person,  as  by  incarceration, 
but  the  term  is  deemed  to  embrace  the  right 
of  the  citizen  to  be  free  in  the  employment 
of  all  his  faculties;  to  be  free  to  use  them  in 
all  lawful  ways;  to  live  and  work  where  he 
will;  to  earn  his  livelihood  by  any  lawful 
calling.  It  is  a  part  of  every  man's  civil 
right  that  he  be  left  at  liberty  to  refuse 
business  relations  with  any  person  whomso 
ever,  whether  the  refusal  rests  upon  reason, 
or  is  the  result  of  whim,  caprice,  prejudice, 
or  malice.  Ex  parte  Drayton,  153  Fed.  986. 
989  (quoting  and  adopting  definition  in  All- 
geyer  v.  State  of  Louisiana,  17  Sup.  Ct  431, 
165  U.  S.  589,  41  L.  Ed.  832;  Cooley,  Torts, 
p.  278). 

"The  term  'liberty,*  as  used  in  the  Con- 
stitution, is  not  dwarfed  into  mere  freedom 
from  physical  restraint  of  the  person  of  the 
citizen,  as  by  incarceration,  but  is  deemed 
to  embrace  the  right  of  man  to  be  free  in 
the  enjoyment  of  the  faculties  with  which  he 
has  been  endowed  by  his  Creator,  subject 
only  to  such  restraints  as  are  necessary  for 
the  common  welfare.**  It  is  not  every  equal 
law  which  is  a  just  law,  but,  within  limits,  it 
may  be  said  that  equality  is  an  attribute  of 
liberty.  McKinster  v.  Sager,  72  N.  B.  854, 
857,  163  Ind.  671,  68  L.  R.  A.  2T8,  106  Am. 
St  Rep.  268  (quoting  and  adopting  definition 
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in  People  t.  GUlson,  17  N.  E.  843,  34S,  109  N. 
Y.  389,  398,  4  Am.  St  Rep.  465). 

The  state  may  decline  to  confer  official 
power  on  residenta  of  other  states  without 
deprivins  such  nonresidents  of  "liberty"  or 
''property,*'  within  the  meaning  of  those 
words  as  used  in  the  Ck)nstitation.  '^Llber- 
ty,'*  as  the  term  is  nsed  in  the  constitatiLonal 
provision,  indndes  freedom  from  servitade 
and  unlawful  restraint,  the  right  to  pursue 
any  ordinary  calling;  trade,  or  employment, 
and  acquire  property  thereby,  but  does  not 
include  any  supposed  right  of  a  nonresident 
to  receive  an  appointment  to  a  position  cre- 
ated by  the  general  laws  of  the  state  for  the 
purpose  of  carrying  into  effect  leglsUitlon  af- 
fecting the  state  and  its  people.  No  nonres- 
ident enjoys  the  right  of  ''liberty"  or  prop- 
erty in  the  fees  or  emoluments  of  the  office 
of  the  executor  or  administrator.  In  re  Mul- 
ford,  76  N.  E.  345,  346,  217  111.  242, 1  L.  R.  A. 
(N.  S.)  841,  108  Am.  St  Rep.  249,  8  Ann.  Oas. 

ooO. 

Biffiit  to  ooAtraet 

Freedom  to  contract  Is  "liberty,"  within 
Const  art.  1,  |  5,  and  Const.  U.  S.  Amend  14, 
S  1.  Sturgess  y.  Atlantic  Coast  Line  R.  Co. 
(S.  C.)  00  S.  B.  1136,  1141. 

The  privilege  of  contracting  is  both  a 
"liberty"  and  a  property  right,  and  is  pro- 
tected by  the  Constitution.  People  v.  Steele, 
83  N.  E.  236,  237,  231  111.  340,  14  L.  R.  A. 
(S.  S.)  361,  121  Am.  St.  Rep.  321. 

"It  has  been  held  that  the  word  'liberty,' 
as  used  in  the  Constitution,  was  not  to  be 
confined  to  the  mere  liberty  of  person,  but 
Included,  among  others,  a  right  to  enter  into 
certain  classes  of  contracts  for  the  purpose 
of  enabling  the  citizen  to  carry  on  its  busi- 
ness." Addyston  Pipe  &  Steel  Co.  v.  United 
States,  20  Sup.  Ct  96,  102,  176  U.  S.  211,  44 
L.  Ed.  136. 

"Congress  may  restrain  individuals  from 
making  contracts  under  certain  circumstanc- 
es and  upon  certain  subjects."  United  States 
V.  Joint  Traffic  Ass'n,  19  Sup.  Ct  26,  33,  171 
U.  &  606,  43  L.  Ed.  269. 

"The  word  liberty,'  as  used  in  the  con- 
stitutional declarations,  means  more  than 
freedom  of  locomotion.  It  includes  and 
comprehends,  among  other  things,  freedom 
of  speech,  the  right  to  self-defense  against 
unlawful  violence,  and  the  right  to  buy  and 
sell  as  others  may."  Rev.  St  1899,  {  8142, 
prohibiting  any  person  or  corporation  from 
issuing,  in  payment  of  wages,  any  order  or 
evidence  of  indebtedness  not  negotiable  and 
redeemable  at  its  face  value  in  lawful  mon- 
ey of  the  United  States  by  the  person  issu- 
ing it,  section  8148,  requiring  all  persons  is- 
suing such  orders  during  business  hours  to 
be  ready  to  redeem  the  same  in  lawful  mon- 
ey of  the  United  States  at  the  option  of  the 
holder,  and  section  8144,  providing  that  a 
violation  of  the  preceding  sections  shaU  con- 


stitute a  misdemeanor  subject  to  flue  or 
imprisonment  or  both,  are  unconstitutional 
as  depriving  persons  or  corporations  issuing 
such  orders  of  their  property  without  due 
process  of  law,  in  that  they  restricted  their 
freedom,  or  "liberty,"  to  contract.  State  v. 
Missouri  Tie  &  Timber  Co.,  80  S.  W.  933, 
941,  181  Mo.  636,  66  L.  R.  A.  688,  103  Am. 
St  614,  2  Ann.  Cas.  119  (citing  2  Story, 
Const  [6th  Ed.]  (  1960). 

The  "liberty"  guaranteed  by  the  four- 
teenth amendment  to  the  federal  Constitu- 
tion means,  not  only  the  right  of  the  citi- 
zen to  be  free  from  mere  physical  restraint 
of  his  person,  but  the  term  embraces  the 
right  of  the  citizen  to  be  free  in  the  enjoy- 
ment of  his  faculties  in  lawful  ways,  to  earn 
his  livelihood  by  any  lawful  calling,  to  pur- 
sue any  livelihood,  and  for  that  purpose  to 
enter  into  contracts  which  may  be  proper, 
but  the  freedom  of  contract  is  a  qualified 
right  and  the  freedom  of  contract  is  not 
unconstitutionally  infringed  by  Code  Iowa,  ( 
2071,  defining  the  liability  of  railway  cor- 
porations for  injuries  from  negligence,  so 
that  a  railway  company,  when  sued  on  such 
liability,  is  precluded  from  making  the  de- 
fense that  a  recovery  is  barred  by  the  ac- 
ceptance of  benefits  under  a  contract  of 
membership  in  its  relief  department  Chi- 
cago, B.  &  Q.  R.  Co.  V.  McGuire,  81  Sup.  Ct. 
269,  262,  219  U.  S.  649,  66  L.  Ed.  328  (quot- 
ing and  adopting  definition  in  Allgeyer  v. 
State  of  Louisiana,  17  Sup.  Ct  427,  166  U. 
S.  578,  41  U  Ed.  832). 

"The  fourteenth  amendment,  however, 
does  not  guarantee  the  citizen  the  right  to 
make  within  his  state,  either  directly  or  in- 
directly, a  contract,  the  making  whereof  is 
constitutionally  forbidden  by  the  state.  The 
proposition  that,  because  a  citizen  might 
make  such  a  contract  for  himself  beyond  the 
confines  of  his  state,  therefore  he  might  au- 
thorize an  agent  to  violate  in  his  behalf  the 
laws  of  his  state,  within  her  own  limits, 
involves  a  clear  non  sequitur,  and  ignores 
the  vital  distinction  between  acts  done  with- 
in and  acts  done  beyond  a  state's  jurisdic- 
tion." Hooper  v.  California,  16  Sup.  Ot 
207,  211,  166  U.  S.  648,  39  L.  Ed.  297. 

Right  to  ehoose  employment 

"Privileges  and  immunities"  of  a  citi- 
zen, as  well  as  his  "liberty,"  within  the 
guaranties  of  Const  U.  S.  Amend.  14,  in- 
volve the  right,  not  only  to  be  free  from 
physical  restraint  but  the  right  to  follow 
any  lawful  business  or  avocation  In  life 
and  to  make  all  proper  contracts  in  fur- 
therance thereof.  Ex  parte  Hpllman,  60 
S.  E.  19,  30.  79  S.  C.  9,  21  L.  R.  A.  (N.  S.) 
242,  14  Ann.  Cas.  1106. 

"Liberty,"  as  guaranteed  by  the  Con- 
stitution, is  the  right  of  a  citizen  to  use  his 
faculties  in  all  lawful  ways,  to  live  and 
work  where  he  will,  to  earn  his  livelihood 
in  any  lawful  calling,  and  to  pursue  any  law- 
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ful  trade  or  avoc&tion.  lyes  t.  Soutb  Buf- 
falo Ry.  Co.,  94  N.  B.  431,  439,  201  N.  T. 
271,  34  L.  R.  A.  (N.  S.)  162,  Ann.  Cas.  1912B, 
156. 

"Liberty,*'  in  the  constitutional  sense, 
means,  not  only  freedom  from  servitude 
and  restraint,  but  embraces  the  right  of  ev- 
ery man  to  be  free  in  the  use  of  his  facul- 
ties and  to  adopt  such  avocation  as  he  may 
choose,  subject  only  to  the  restraints  neces- 
sary to  secure  the  common  welfare,  and  the 
right  of  every  man  to  choose  his  own  occu- 
pation is  included  in  the  constitutional  right 
to  the  pursuit  of  happiness.  People  v.  Steele, 
83  N.  E.  236,  237,  231  111.  340,  14  L.  R.  A. 
(N.  S.)  361,  121  Am.  St.  Rep.  321;  aty  of 
Chicago  V.  Powers,  83  N.  B.  240,  231  111.  560. 

The  word  "Uberty,"  as  used  in  the  four- 
teenth amendment  to  the  federal  Constitu- 
'tion,  means  not  only  the  right  of  the  citizen 
to  be  free  from  mere  physical  restraint  of 
his  person,  as  by  incarceration,  but  the  term 
is  deemed  to  embrace  the  right  of  the  citi- 
zens to  be  free  in  the  enjoyment  of  all  his 
faculties ;  to  be  free  to  use  them  in  all  law- 
ful ways;  to  live  and  work  where  he  v^iU; 
to  earn  his  livelihood  by  any  lawful  calling; 
to  pursue  any  livelihood  or  vocation  and  for 
the  purpose  to  enter  into  all  contracts  which 
may  be  proper,  necessary,  and  essential  to 
his  carrying  out  to  a  successful  conclusion 
the  purposes  above  mentioned.  Toney  v. 
State,  37  South.  332,  333,  141  Ala.  120,  67 
L.  R.  A.  286,  109  Am.  St  Rep.  29,  3  Ann. 
Cas.  319  (quoting  AUgeyer  v.  Louisiana,  17 
Sup.  Ct  427,  165  U.  S.  578,  41  L.  Ed.  832); 
Hodges  V.  United  States,  27  Sup.  Ct  6,  16, 
203  U.  S.  1,  35,  36,  51  L.  Ed.  65 ;  Crescent 
Liquor  Co.  v.  Piatt,  148  Fed.  894,  902  (quot- 
ing and  adopting  definition  in  Allgeyer  v. 
State  of  Louisiana,  17  Sup.  Ct  427,  431,  165 
U.  S.  578,  589,  41  L.  Ed.  832). 

''liberty,"  in  its  broad  sense,  as  under- 
stood in  this  country,  means  the  right,  not 
only  of  freedom  from  actual  servitude,  im- 
prisonment or  restraint,  but  the«right  of  one 
to  use  his  faculties  in  all  lawful  ways,  to 
live  and  work  when  he  will,  to  earn  his  live- 
lihood in  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation.  All  laws, 
therefore,  which  impair  or  trammel  these 
rights,  or  which  limit  him  in  his  choice  of 
a  trade  or  profession,  are  infringements  up- 
on his  fundamental  rights  of  liberty  which 
are  under  constitutional  protection.  State 
ex  rel.  Rlchey  r.  Smith,  84  Pac.  851,  42 
Wash.  237,  5  L.  R.  A.  (N.  S.)  674,  114  Am. 
St.  Rep.  114,  7  Ann.  Cas.  577  (quoting  In  re 
Aubry,  78  Pac.  900,  36  Wash.  308,  104  Am. 
St  Rep.  952,  1  Ann.  Cas.  927). 

*The  word  liberty,*  as  used  in  the  (in- 
stitution of  the  United  States  and  the  sev- 
eral states,  has  frequently  been  construed, 
and  means  more  than  mere  freedom  from 
restraint.  It  means,  not  merely  the  right 
to  go  where  one  chooses,  but  to  do  such 


acts  as  he  may  judge  best  for  his  interest, 
not  inconsistent  with  the  equal  rights  of 
others;  that  is,  to  follow  such  ponmits  as 
may  be  best  adapted  to  his  faculties,  and 
which  will  give  him  the  highest  enjoyment 
The  liberty  mentioned  is  deemed  to  embrace 
the  right  of  the  citizen  to  be  free  in  the  en- 
joyment of  all  his  faculties,  to  be  free  to  use 
them  in  all  lawful  ways,  to  live  and  work 
where  he  will,  to  earn  his  livelihood  by  any 
lawful  calling,  and  tot  that  purpose  to  enter 
into  all  contracts  which  may  be  proper,  nec- 
essary, and  essential  to  his  carrying  out  to 
a  successful  conclusion  the  purpose  above 
mentioned.  These  are  individual  rights,  for- 
mulated as  such  under  the  phrase  'pursuit 
of  happiness,*  in  the  Declaration  of  Inde- 
pendence, which  begins  with  the  fundamen- 
tal proposition  that  all  men  are  created 
equal;  that  they  are  endowed  by  their 
Creator  with  certain  inalienable  rights ;  that 
among  these  are  life,  liberty,  and  the  pur- 
suit of  happiness."  Ex  parte  Drexel,  82  Pac. 
429,  430,  147  Cal.  763,  2  L.  R.  A.  (N.  S.)  588, 
3  Ann.  Cas.  878  (quoting  and  adopting  def- 
inition in  Young  y.  Commonwealth,  45  S.  E. 
327,  101  Va.  853). 

In  its  broad  sense,  as  used  in  this  coun- 
try, ''liberty*'  means  the  right,  not  only  to 
freedom  from  actual  servitude,  imprison- 
ment, or  restraint,  but  the  right  of  one  to 
use  his  faculties  in  all  lawful  ways,  to  live 
and  work  when  he  will,  to  earn  Ms  liveli- 
hood in  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation.  An  act  re- 
quiring examination  by  and  a  license  from  a 
dental  board  before  one  may  own,  run,  or 
manage  a  dental  oflSce,  as  distinguished  from 
the  actual  practice  of  dentistry,  is  not  a  prop- 
er exercise  of  the  police  power,  but  is  uncon- 
stitutional. State  V.  Brown,  79  Paa  635,  637, 
37  Wash.  97,  68  L.  R.  A.  889,  107  Am.  St 
Rep.  798  (quoting  and  adopting  definition  in 
Re  Aubry,  78  Pac.  900,  36  Wash.  308, 104  Am. 
St  Rep.  952,  1  Ann.  Cas.  927). 

Sess.  Laws  1901,  p.  116,  c.  67,  providing 
for  the  examination  and  registration  of 
horseshoers,  is  unconstitutional,  as  depriv- 
ing citizens  of  their  liberty  and  property 
without  due  process  of  law.  "One  may  be 
deprived  of  his  liberty,  and  his  constitution- 
al rights  thereto  may  be  violated,  without 
the  actual  imprisonment  or  restraint  of  his 
person.  'Liberty,*  in  its  broad  sense,  as  un- 
derstood in  this  country,  means  the  right  not 
only  of  freedom  from  actual  servitude.  Im- 
prisonment, or  restraint,  but  the  right  of 
one  to  use  his  faculties  in  all  lawful  ways, 
to  live  and  work  when  he  will,  to  earn  his 
livelihood  in  a  lawful  calling,  and  to  pur- 
sue any  lawful  trade  or  avocation.  All  laws, 
therefore,  which  impair  or  trammel  these 
rights,  which  limit  him  in  his  choice  of  a 
trade  or  profession,  are  infringements  of  his 
fundamental  rights  of  liberty,  which  are 
under  constitutional  protection."    In  re  Au- 
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bt7>  78  Pac.  900,  002,  86  Wash.  806,  104  Am. 
St  Rep.  062,  1  Ann.  Cas.  027  (citing  People 
ex  reL  Nechamcns  ▼.  Warden  of  City  Pila- 
on,  30  N.  B.  680,  144  N.  T.  620,  27  L.  R.  A. 

718). 

**The  term  liberty,*  aa  need  in  the  four- 
teenth amendment  to  the  federal  Conatitu- 
tlon,  is  not  dwarfed  into  mere  freedom  from 
physical  restraint  of  the  person  of  the  citi- 
xen,  aa  by  incarceration,  but  is  deemed  to 
embrace  the  right  of  a  man  to  be  free  in 
the  employment  of  the  faculties  with  which 
he  has  been  endowed  by  his  Creator,  sub- 
ject only  to  such  restraints  as  are  necessary 
fbr  the  common  welfare.  liberty,  in  its 
broad  sense,  as  understood  in  this  country, 
means  the  right  not  only  of  freedom  fSrom 
serritude,  imprisonment,  or  restraint,  but 
the  right  of  one  to  use  his  faculties  in  all 
lawful  ways,  live  and  work  where  he  will, 
to  earn  his  livelihood  in  any  lawful  calling, 
and  to  pursue  any  lawful  trade  or  avoca- 
tion," so  that  Laws  1001,  c.  128,  amending 
Pen.  Code,  §  640,  by  making  it  an  offense.  In 
cities  of  the  first  and  second  classes,  for  any 
person  to  offer  real  property  for  sale  with- 
out the  written  authority  of  the  owner,  or 
his  attorney  in  fhct,  appointed  in  writing,  or 
of  the  holder  of  a  written  contract  with  the 
owner  for  the  purchase  of  such  property,  is 
unconstitutional.  Grossman  v.  Caminez,  70 
N.  Y.  Supp.  000,  002,  70  App.  Dlv.  15  (quot- 
ing and  applying  People  v.  Gillson,  17  N.  B. 
343,  345,  100  N.  Y.  380,  300,  4  Am.  St.  Rep. 
465). 

Bight  to  labor 

St  1003,  p.  33,  c.  10,  providing  an  eight- 
hour  day  for  workmen  in  mines,  smelters, 
and  mills,  does  not  contravene  the  consti- 
tutional provision  relating  to  deprivation  of 
**liberty.'*  Belknap,  C.  J.,  dissenting,  quotes 
to  the  effect  that  the  term  ''liberty,"  in  the 
Constitntion,  is  not  dwarfed  into  mere  free- 
dom from  physical  restraint  of  the  person, 
but  embraces  the  right  to  be  free  in  the  en- 
joyment of  the  faculties  with  which  the  cit- 
izen has  been  endowed  by  his  Creator,  and 
that  "liberty,"  in  its  broad  sense,  as  under- 
stood in  this  country,  means  the  right  not 
only  of  freedom  from  servitude  or  restraint, 
but  the  right  of  one  to  use  his  faculties  in 
all  lawful  ways,  to  live  and  work  where 
he  will,  to  earn  his  livelihood  in  any  lawful 
calling,  and  to  pursue  any  lawful  trade  or 
avocation.  In  re  Boyce,  75  Pac.  1,  17,  27 
Nev.  200,  66  L.  R.  A.  47,  1  Ann.  Gas.  66. 

Restraint  1»y  law  implied 

"Bven  'liberty'  Itself,  the  greatest  of  all 
rights,  is  not  unrestricted  license  to  act  ac- 
cording to  one's  own  will.  It  is  only  free- 
dom from  restraint  under  conditions  essen- 
tial to  the  equal  enjoyment  of  the  same  right 
by  others.  It  is,  then,  liberty'  regulated  by 
law."  McLanry  v.  Watelsky,  87  S.  W.  1046, 
1047,  30  Tex.  Civ.  App.  304  (quoting  and  ap- 
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f  proving  Crowl^  ▼.  Christensen,  11  Sup.  Ct 
13,  137  U.  S.  86,  84  L.  Ed.  620). 

"Liberty,"  as  understood  in  this  coun- 
try, is  not  license  but  liberty  regulated  by 
law.  The  personal  liberty  of  every  man  is 
subject  to  such  reasonable  regulations  as 
in  the  wisdom  of  the  Legislature  are  regard- 
ed as  necessary  to  promote,  not  only  the 
peace  and  good  order  of  society,  but  its  well- 
being.  Rev.  St.  I  4234,  prohibiting  gener- 
ally the  keeping  open  on  Sunday  of  any 
place  of  business  for  the  purpose  of  trans- 
acting business  therein,  is  not,  as  applied 
to  a  barber's  shop,  unconstitutional,  as  be- 
ing an  undue  restraint  of  personal  liberty, 
and  depriving  a  person  of  life,  liberty,  and 
property  without  due  process  of  law,  but  is 
a  proper  ezerdse  of  the  police  power  of  the 
state.  State  v.  Sopher,  71  Pac  482,  484,  25 
Utah,  818,  60  L.  R.  A.  468,  05  Am.  St  Rep. 
846  (quoting  and  adopting  State  ▼.  Powell, 
60  N.  E.  000,  68  Ohio  St.  324,  41  L.  R.  A. 
864). 

The  industrial  insurance  law  (Laws  1011, 
c.  74),  which  undertakes,  by  requiring  contri- 
butions from  employers  to  an  accident  or  in- 
surance fund,  to  provide  fixed  and  certain 
relief  for  workmen  injured  in  extrahazardous 
work,  and  for  families  and  dependents,  re- 
gardless of  questions  of  fault  or  negligence, 
to  the  exclusion  of  every  other  remedy  or 
compensation,  and  which,  by  section  11,  pro- 
vides that  no  employer  shall  exempt  himself 
from  the  burden  or  waive  the  benefits  of  the 
act  by  any  contract,  agreement,  or  regulation, 
and  that  any  such  contract  or  regulation 
shall  be  pro  tanto  void,  is  not  an  interference 
with  the  right  to  contract,  since  there  is  no 
absolute  right  to  do  as  one  wills,  pursue  any 
calling  one  desires,  or  contract  as  one  choos- 
es, and  since  the  term  "liberty"  means  ab- 
sence of  arbitrary  restraint,  and  not  immuni- 
ty from  reasonable  regulations  and  provisions 
imposed  in  the  interests  of  the  community. 
State  ex  reL  Davis-Smith  Co.  v.  Clausen,  117 
Pac.  1101,  1112,  66  Wash.  156,  37  L.  R.  A.  (N. 
S.)  466. 

IiIBEBTT  OF  COHTBAOT 

Liberty  of  contract  does  not  imply  liber- 
ty in  a  corporation  or  individuals  to  defy  the 
national  will  when  legally  expressed;  nor 
does  it  involve  a  right  to  deprive  the  public 
of  the  advantages  of  free  competition  in  trade 
and  commerce.  The  enforcement  of  Anti- 
Trust  Act  July  2,  1800,  c.  647,  26  Stat  200, 
declaring  illegal  every  combination  or  con- 
spiracy in  restraint  of  Interstate  or  foreign 
commerce,  and  forbidding  attempts  to  monop- 
olize such  commerce,  or  any  part  of  it  does 
not  infringe  on  liberty  of  contract  Northern 
Securities  Co.  v.  United  States,  24  Sup.  Ct. 
436,  462,  103  U.  S.  107,  48  L.  Ed.  670. 

"While  it  may  be  conceded  that  gener- 
ally speaking,  among  the  inalienable  rights  of 
the  dtiasen  is  that  of  the  liberty  of  contract, 
yet  such  liberty  is  not  absolute  and  univer- 
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sal.  It  Is  within  the  undoubted  power  of 
government  to  restrain  some  individuals  from 
all  contracts,  as  well  as  all  individuals  from 
some  contracts.  It  may  deny  to  all  the  right 
to  contract  for  the  purchase  or  sale  of  lottery 
tickets,  to  the  minor  the  right  to  assume  any 
obligations,  except  for  the  necessaries  of  exist- 
ence; to  the  common  carrier  the  power  to 
make  any  contract  releasing  himself  from 
negligence,  and,  indeed,  may  restrain  all  en- 
gaged in  any  employment  from  any  contract 
in  the  course  of  that  employment  which  is 
against  public  policy."  Frisbie  v.  United 
States,  15  Sup.  Ct.  586,  588,  157  U.  S.  100,  39 
L.  Ed.  657. 

"Liberty  to  contract"  is  one  of  the  in- 
alienable rights  of  man,  guaranteed  to  every 
citizen  by  the  BiU  of  Rights  (Const,  art.  1,  § 
1),  subject  only  to  such  restrictions  as  clearly 
appear  to  be  for  the  general  welfare.  The 
mere  fact  that  the  General  Assembly  has  en- 
acted a  law  which  narrows  the  liberty  of 
contract  as  to  the  whole  people  or  to  a  class 
of  citizens  is  not  decisive.  Where  an  act  re- 
lating to  the  giving  of  surety  bonds  makes  se- 
curity by  surety  companies  exclusive  and 
compulsory,  it  is  not  promoted  by  considera- 
tion of  the  public  necessity  or  public  welfare, 
and  hence  it  follows  that  it  Is  an  unconsti- 
tutional restriction  on  the  liberty  to  con- 
tract, guaranteed  by  the  Constitution.  State 
V.  Robins,  73  N.  E.  470,  471,  71  Ohio  St  273, 
09  L  R.  A.  427,  2  Ann.  Cas.  485. 

Act  Dec.  10,  1906,  No.  117,  requiring  cer- 
tain corporations  to  pay  their  employes  each 
week  in  lawful  money,  is  not  invalid  as  re- 
stricting the  rights  of  employes  to  contract 
with  their  employer;  such  restriction  not  be- 
ing direct,  but  resulting  from  the  employer's 
right,  and  that  restriction  being  valid  as  to 
the  employer.  Lawrence  v.  Rutland  R.  Co., 
80  Vt.  370,  67  Atl.  1091,  1096,  15  L  R.  A.  (N. 
S.)  350,  13  Ann.  Cas.  475. 
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The  "freedom  of  the  press"  consists  in  a 
right  to  print  what  he  chooses  without  pre- 
vious license,  but  subject  to  be  held  respon- 
sible therefor.  Invert  v.  Daily  States  Pub. 
Co.,  49  South.  206,  211,  123  La.  594,  23  L.  R. 
A.  (N.  S.)  726,  131  Am.  St.  Rep.  356. 

The  phrase  "liberty  of  the  press'*  means, 
in  the  language  of  the  Bill  of  Rights,  that  any 
citizen  may  write  or  publish  his  sentiments 
on  all  subjects,  being  responsible  only  for  the 
abuse  of  that  right.  Williams  Printing  Co.  v. 
Saunders,  73  S.  E.  472,  477,  113  Va.  156,  Ann. 
Cas.  1913B,  578. 

The  press  has  only  the  same  privilege  as 
to  publications  as  private  individuals;  the 
phrase  "liberty  of  the  press"  merely  meaning 
that  newspaper  publications  shall  not  be  sub- 
ject to  censorship.  Williams  Printing  Co.  v. 
Saunders,  73  S.  E.  472,  477, 113  Va.  156,  Ann. 
Gas.  1913B,  578. 


The  'liberty  of  the  press*'  is  not  guaran- 
teed by  the  Constitution  against  the  publica- 
tion of  deliberate  falsehood  and  misrepresen- 
tation in  regard  to  decisions  of  courts,  even 
though  the  publishers  may  think  that  pablic 
and  political  interests  would  be  subserved 
by  such  falsehood  and  misrepresentation. 
McDougall  V.  Sheridan,  128  Pac  954,  963,  23 
Idaho,  191. 

"liberty  of  speech  and  of  the  press"  Im- 
plies not  only  liberty  to  publish  but  complete 
immunity  from  legal  censure  and  punishment 
for  the  publication,  so  long  as  it  is  not  harm- 
ful in  its  character,  when  tested  by  sncli 
standards  as  the  law  affords.  People  ex  rel. 
Attorney  General  v.  News-Times  Pub.  Co., 
84  Pac.  912,  948,  35  Colo.  253  (adopting  defin- 
ition in  Cooper  v.  People  ex  pel.  Wyatt,  22 
Pac.  790,  13  Colo.  837,  378,  6  L.  R.  A.  430). 

**Liberty  of  the  press**  is  not  synonymous 
with  license,  nor  does  it  give  a  newspaper  any 
greater  license  to  publish  libelous  matter 
than  the  ordinary  citizen  may  have.  Lowe 
V.  News  Pub.  Co.,  70  S.  E.  607,  9  6a.  App. 
103. 

The  "liberty  of  the  press,**  as  the  law 
now  stands,  is  only  a  more  extensive  and 
improved  use  of  the  liberty  of  speech  which 
prevailed  before  printing  became  general,  and 
is  the  right  belonging  to  every  one,  whether 
the  conductor  of  a  newspaper  or  not,  to  pub- 
lish whatever  he  pleases  without  the  license, 
interference,  or  control  of  the  government; 
the  publisher  being  responsible  only  for  the 
abuse  of  the  privilege.  Williams  v.  Black, 
124  N.  W.  728,  732,  24  S.  D.  501  (citing  25 
Cyc.  pp.  406,  407). 

Liberty  and  freedom  of  speech  guaran- 
teed by  the  Constitution  does  not  mean  the 
unrestricted  right  to  do  and  say  what  one 
pleases  at  all  times  and  under  all  drcnm- 
stances.  Act  Cong.  Sept  26,  1888,  c.  1039, 
25  Stat  496,  forbidding  deposit  in  the  mails 
of  anything  upon  the  exposed  surface  of 
which  appears  language  scurrilous,  defama- 
tory, threatening,  or  calculated  and  obvious- 
ly intended  to  reflect  injuriously  on  the 
character  or  conduct  of  others,  is  not  objec- 
tionable as  denying  or  abridging  freedom  of 
speech.  Warren  ▼.  United  States,  183  Fed. 
718,  721,  106  C.  C.  A.  166,  33  L.  R.  A.  (N.  S.) 
800. 


« (1 


Liberty  of  the  press'  consists  in  the 
right  to  publish,  with  impunity,  truth  with 
good  motives  and  for  justifiable  ends,  wheth- 
er it  respects  the  government,  maglstries,  or 
individuals.*'  Laws  1889,  p.  66,  c.  20,  forbid- 
ding the  publication  by  newspapers  of  de- 
tailed accounts  of  the  execution  of  criminals 
convicted  of  murder,  is  not  in  conflict  with 
Const  art.  1,  I  3,  which  preserves  the  liberty 
of  the  press.  State  v.  Pioneer  Press  Co.,  110 
N.  W.  867,  868,  100  Minn.  173,  9  L.  R.  A.  <N. 
S.)  480,  117  Am.  St  Rep.  684,  10  Ann.  Cas. 
351  (quoting  and  adopting  definition  of  Chan- 
cellor  Kent). 
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"Liberty  of  tbe  press"  is  still  an  unde- 
flned  term,  and,  like  some  other  ftimiUar 
phrases  of  constitntional  law,  must  remain 
undefined.  Certain  boundaries  are  fairly  dis- 
cernible within  which  the  liberty  must  be  dis- 
played, but  precise  rules  cannot  be  formulat- 
ed in  advance  to  gorem  its  exercise  on  partic- 
ular occasions.  In  the  decision  of  controver- 
sies, the  character,  the  organization,  the 
needs,  and  the  wUl  of  society  at  the  present 
time  must  be  given  due  consideration.  The 
press,  as  we  know  it  to-day,  is  almost  as  mod- 
em as  the  telephone  and  the  phonograph. 
The  functions  which  it  performs*  at  the  pres- 
ent stage  of  our  social  development,  if  not 
substantially  difTerent  In  kind  from  what  they 
have  been,  are  magnified  many  fold,  and  the 
opportunities  for  its  Influence  are  multiplied 
many  times.  Generally  publication  should 
be  no  wider  than  the  moral  or  social  duty 
to  publish.  If  it  be  designedly  or  unnecessar- 
ily or  negligently  excessive,  privilege  is  lost. 
But,  if  a  state  newspaper,  published  primar- 
ily for  a  state  constituency,  have  a  small  cir- 
culation elsewhere,  it  is  not  deprived  of  its 
privilege  in  the  discussion  of  subjects  of 
state-wide  concern  because  of  that  fact  Cole- 
man V.  MacLennan,  98  Pac.  281,  283,  78  Kan. 
711,  20  L.  B.  A.  (N.  S.)  361,  130  Am.  St.  Rep. 
390. 

The  "liberty  of  the  press/*  guaranteed  by 
Ck)n8t  art  1,  f  7,  guaranteeing  to  every  per- 
son the  liberty  to  speak,  write,  and  publish 
Ms  sentiments  on  all  subjects,  but  holding 
him  responsible  for  the  abuse  of  that  right, 
has  never  been  held  to  mean  that  the  pub- 
lisher of  a  newspaper  shall  be  any  less  re- 
sponsible than  any  other  person  would  be  for 
publishing  otherwise  the  same  libelous  mat- 
ter. The  contrary  rule  has  been  affirmed  by 
the  courts  of  this  country  and  England  with 
g^eat  uniformity.  Morse  v.  Times-Republican 
Printing  Co.,  100  N.  W.  867,  873,  124  Iowa, 
707  (citing  Jones  v.  Townsend*s  Adm'x,  21 
Pla.  431,  58  Am.  Rep.  676 ;  Sheckell  v.  Jack- 
son, 10  Gush.  [64  Mass.]  25 ;  Aldrich  v.  Press 
Printing  Co.,  9  Minn.  188  [Gil.  129]  86  Am. 
I>€c  84 ;  Root  v.  King  [N.  Y.]  7  Cow.  628 ; 
'HUson  V.  Robbins,  68  Me.  295,  28  Am.  Rep. 
50;  Smart  v.  Blanchard,  42  N.  H.  137 ;  Foster 
V.  Scripps,  39  Mich.  376,  33  Aul  Rep.  403 ; 
Barr  v.  Moore,  87  Pa.  385,  30  Am.  Rep.  367 ; 
Evlston  V.  Cramer,  3  N.  W.  392,  47  Wis.  659 ; 
Bdwards  v.  San  Jose  Printing  &  Pub.  Soc., 
34  Pac.  128,  99  Cal.  431,  37  Am.  SL  Rep.  70; 
McAllister  v.  Detroit  Free  Press,  43  N.  W. 
431, 76  Mich.  338,  15  Am.  St  Rep.  818 ;  Upton 
▼•  Hume,  38  Pac.  810,  24  Or.  420,  21  L^  R.  A. 
408,  41  Am.  St  Rep.  863 ;  Smith  v.  Tribune 
Co.,  22  Fed.  Cas.  689 ;  Davis  v.  Sladden,  21 
Pac  140, 17  Or.  259 ;  Barnes  v.  Campbell,  59 
N.  H.  128,  47  Am.  Rep.  183 ;  Mallory  v.  Pio- 
neer Press  Ca,  26  N.  W.  904,  34  Minn.  521 ; 
I^tiaware  State  Fire  ft  Marine  Ins.  Co.  v. 
Croasdale  [Del.]  6  Houst.  181;  Palmer  v.  City 
of  Concord,  48  N.  H.  216,  97  Am.  Dec.  006). 


"The  Constitution  of  this  state  declares 
what  is  meant  by  'liberty  of  speech'  and 
'liberty  of  the  press'  in  the  following  words: 
'Any  person  may  speak,  write,  and  publish 
his  sentiments  on  all  subjects,  being  respon- 
sible for  the  abuse  of  that  liberty.'  Civ. 
Code  1895,  f  5712.  The  right  preserved  and 
guaranteed  against  invasion  by  the  Consti- 
tution is  therefore  the  right  to  utter,  to 
write,  and  to  print  one's  sentiments,  subject 
only  to  the  limitation  that  in  so  doing  he 
shall  not  be  guilty  of  an  abuse  of  this  priv- 
ilege, by  invading  the  legal  rights  of  others. 
The  Constitution  uses  the  word  'sentiments,' 
but  it  is  used  in  the  sense  of  thoughts,  ideas, 
opinions.  To  make  intelligent,  forceful,  and 
effective  an  expression  of  opinion,  it  may 
be  necessary  to  refer  to  the  life,  conduct 
and  character  of  a  person;  and,  so  long  as 
the  truth  is  adhered  to,  the  right  of  privacy 
of  another  cannot  be  said  to  have  been  in- 
vaded by  one  who  speaks  or  writer  or  prints, 
provided  the  reference  to  such  person,  and 
the  manner  in  which  he  is  referred  to,  is 
reasonably  and  legitimately  proper  in  an  ex- 
pression of  opinion  on  the  subject  that  is 
under  investigation.  It  will  therefore  be 
seen  that  the  right  of  privacy  must  in  some 
particulars  yield  to  the  right  of  speech  and 
of  the  press.  It  Is  well  recognized  that 
slander  is  an  abuse  of  the  liberty  of  speech, 
and  that  a  Ubel  is  ah  abuse  of  the  liberty 
to  write  and  print,  but  it  is  nowhere  ex- 
pressly declared  in  the  law  that  these  are 
the  only  abuses  of  such  rights.  And  that 
the  law  makes  the  truth  in  suits  for  slan- 
der and  in  prosecutions  and  suits  for  libel 
a  complete  defense  may  not  necessarily 
make  the  publication  of  the  truth  the  legal 
right  of  every  person,  nor  prevent  it  from 
being  in  some  cases  a  legal  wrong.  The 
truth  may  be  spoken,  written,  or  printed 
about  all  matters  of  a  public  nature,  as  well 
as  matters  of  a  private  nature  }n  which  the 
public  has  a  legitimate  interest  The  truth 
may  be  uttered  and  printed  in  reference  to 
the  life,  character,  and  conduct  of  individ- 
uals whenever  it  is  necessary  to  the  full  ex- 
ercise of  the  right  to  express  one's  senti- 
ments on  any  and  all  subjects  that  may  be 
proper  matter  for  discussion.  But  there 
may  arise  cases  where  the  speaking  or  print- 
ing of  the  truth  may  be  considered  an  abuse 
of  the  'liberty  of  speech  and  of  the  press,' 
as  in  a  case  where  matters  of  purely  private 
concern,  wholly  foreign  to  a  legitimate  ex- 
pression of  opinion  on  the  subject  under  dis- 
cussion, are  injected  into  the  discussion  for 
no  other  purpose  and  with  no  other  motive 
than  to  annoy  and  harass  the  individual  re- 
ferred to.  Such  cases  might  be  of  rare  oc- 
currence, but,  if  such  should  arise,  the  par- 
ty aggrieved  may  not  be  without  a  remedy. 
The  right  of  privacy  is  unquestionably  lim- 
ited by  the  right  to  speak  and  print  It 
may  be  said  that  to  give  liberty  of  speech 
and  of  the  press  such  wide  scope  as  has 
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been  indicated  would  impdee  a  very  serious 
limitation  upon  the  right  of  privacy,  but, 
It  it  does,  it  is  due  to  the  f&ct  that  the  law 
considers  that  the  welfare  of  the  public  is 
better  subserved  by  maintaining  the  liberty 
of  speech  and  of  the  press  than  by  allowing 
an  individual  to  assert  his  right  of  privacy 
in  such  a  way  as  to  interfere  with  the  free 
expression  of  one*s  sentiments,  and  the  pub- 
lication of  every  matter  in  which  the  public 
may  be  legitimately  interested.  In  many 
cases  the  law  required  the  individual  to  sur- 
render some  of  his  natural  and  private 
rights  for  the  benefit  of  the  public,  and  this 
is  true  in  reference  to  some  phases  of  the 
right  of  privacy  as  well  as  other  legal  rights. 
Those  to  whom  the  right  to  speak  and  write 
and  print  is  guaranteed  must  not  abuse  this 
right,  nor  must  one  in  whom  the  right  of 
privacy  exists  abuse  this  right  The  law 
will  no  more  permit  an  abuse  by  one  than 
by  the  other.  Liberty  of  the  speech  and 
of  the  press  is  and  has  been  a  useful  in* 
strument  to  keep  the  individual  within  lim- 
its of  lawful,  decent,  and  proper  conduct; 
and  the  right  of  privacy  may  be  well  used 
within  its  proper  limits  to  keep  those  who 
speak  and  write  and  print  within  the  legit- 
imate bounds  of  the  constitutional  guar- 
anties of  such  rights.  One  may  be  used  as 
a  check  upon  the  other,  but  neither  can  be 
lawfully  used  for  the  other's  destruction." 
Pavesich  v.  New  England  life  Ins.  Co.,  50 
S.  E.  68,  73,  74,  122  Ga.  190,  69  L.  R.  A. 
101,  106  Am.  St  Rep.  104,  2  Ann.  Cas.  561. 

LIBERUM  TENEMENTUM 

The  plea  of  "liberum  tenementum"  was 
at  one  time  used  only  where  plaintiff's  dec- 
laration was  very  general  in  its  description 
of  the  land,  not  specifying  it  and  this  plea 
performed  the  office  of  compelling  a  new 
assignment  or  more  definite  description,  but 
the  plea  has  long  since  performed  a  wider 
function,  and  its  oflice  is  to  confess  that  the 
plaintiff  had  possession  of  the  land  at  the 
time  the  act  complained  of  was  committed, 
and  that  such  act  was  in  fact  committed  by 
defendant  as  set  forth,  but  avoiding  the  al- 
legation by  the  averment  of  a  right  to  en- 
ter and  do  the  act  as  alleged.  In  legal  ef- 
fect the  plea  admits  possession  in  the  plain- 
tiff sufficient  to  enable  him  to  maintain  the 
action  against  the  wrongdoer  and  asserts 
a  freehold  in  the  defendant,  with  right  to 
immediate  possession  as  against  plaintiff. 
On  the  filing  of  this  plea,  defendant  must 
prove  his  title  either  by  deed  or  other  docu- 
mentary evidence,  or  by  an  actual  adverse 
and  exclusive  possession  for  20  years,  since 
by  the  Issue  he  undertakes  to  show  a  title 
in  himself  by  which  the  presumption  arising 
from  plaintiff's  possession  wUl  be  avoided. 
Since  the  plea  raises  the  question  of  title 
and  boundary,  a  judgment  on  the  plea  is 
conclusive  on  the  question  at  title  to  land, 


and  therefore  a  wilt  of  error  wiU  lie  to  re- 
view the  Judgment  Dickinson  ▼•  ManUn^ 
66  a  B.  824,  825,  61  W.  Va.  429. 

LIBRARY 

St  1909,  f  4260,  obligateB  a  county  lev- 
enue  agent  to  cause  to  be  listed  for  taxa- 
tion all  property  omitted  by  the  assessor 
and  other  taxing  officer,  and  provides  that 
he  shall  file  a  statement  of  property  omit- 
ted, and  that  such  statement  shall  contain 
*'a  description  and  value  of  the  property  pro- 
posed to  be  assessed."  A.  revenue  agent 
acting  under  such  statute  filed  a  statement 
of  property  belonging  to  a  person  named 
omitted  from  taxation,  and  such  statement 
specified,  among  other  things,  a  "library" 
of  a  value  specified.  Held,  that  the  state- 
ment was  sufficient  as  to  the  library,  as 
"library"  means  such  books  or  works  of 
literature,  science,  art  or  business  as  one 
may  have  in  his  residence  or  office.  Com- 
monwealth V.  Glover,  116  S.  W.  769,  774, 
132  Ky.  588. 

Am  eharity 
See  Charity. 

As  eduoatianal  oorporatioa 

See  Educational  Corporatioib 

Am  publio  place 
See  Public  Place. 

LICENSE 

See  Exclusive  License;  Implied  License; 
Irrevocable   license;    Life   License; 
Mining  License;    Resident  License; 
Simple  License. 

A  "license'*  is  a  permission  to  do  some- 
thing. People  ex  reL  Moses  v.  Gaynor,  137 
N.  Y.  Supp.  196,  198,  77  Misc.  Rep.  576. 

A  mere  "license**  is  but  an  authority 
to  do  a  particular  act  or  series  of  acts  up- 
on another's  land  without  possessing  any  es- 
tate therein.  Dawson  v.  Western  M.  R.  Co., 
68  Atl.  301,  305,  107  Md.  70,  14  L  R,  A. 
(N.  S.)  809,  126  Am.  St  Rep.  337,  15  Ann. 
Cas.  678. 

"A  license'  is  technically  an  authority 
given  to  do  some  one  act  or  series  of  acts 
on  the  land  of  another  without  passing  any 
estate  in  the  lanu."  Where  an  owner  orally 
offered  to  give  land  to  another,  providing 
the  latter  would  not  construct  a  building 
in  such  a  way  as  to  cut  off  the  light  of  a 
window  in  the  owner's  house,  and  the  of- 
fer was  accepted,  and  a  building  erected 
according  to  the  plans  agreed  on,  the  own- 
er merely  gave  a  parol  license  for  the  erec- 
tion of  the  building.  Shipley  v.  Fink,  62 
Att  360,  862,  102  Md.  219,  2  L.  B.  A.  (N. 
S.)  1002. 

A  "license**  merely— a  verbal  Uoense^-ls 
the  right  to  do  a  particular  act  or  series  of 
acts,  without  any  interest  in  the  land.    Such 
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t  liceDse  will  exempt  a  party  flom  an  ac- 
tion of  trespass  for  entering  the  land  of 
another  to  dig  ore  and  will  give  blm  the 
property  In  the  ore  which  Is  actually  dug 
onder  It,  hut  it  is  revocable  at  the  pleas- 
oie  of  him  who  gives  It  Clark  ▼.  Wall,  70. 
P&c.  10B2,  1068,  32  Mont.  219. 

"A  license'  Is  a  personal  revocable  and 
nonassignable  privilege  conferred  either  by 
writing  or  parol  to  do  one  or  more  acts  on 
land  without  possessing  any  Interest  there- 
in.** Rodefer  v.  Plttsbnrg,  O.  V.  &  0.  B.  Co., 
74  N.  EL  183,  188,  72  Ohio  St  272,  70  L.  R. 
A.  844  (quoting  and  adopting  definition  in 
Greenwood  Lake  &  P.  J.  B.  Co.  v.  New 
York  ft  O.  L.  B.  Co^  81  N.  Si.  874,  875,  134 
N.  T.  435,  439) ;  Yeager  v.  Tuning,  86  N.  £. 
657,  858,  79  Ohio  St  121,  19  L.  R.  A.  (N. 
25.)  700,  128  Am.  St  Rep.  679;  Reeve  v. 
Doryee,  129  N.  Y.  Supp.  748,  750,  144  App. 
Dlv.  647. 

A  "license**  is.  a  mere  personal  or  rev- 
ocable privilege  to  do  an  act  or  series  of 
acts  npon  lands  of  another  without  possess- 
ing any  Interest  or  estate  In  the  lands.  City 
of  Berwyn  v.  Berglund,  99  N.  E.  705,  706, 
255  BL  49a 

A  'Hicense^'  ia  a  personal  privilege  to 
do  certain  acts  upon  the  lands  of  another, 
but  creates  no  estate  therein,  is  revocable  at 
will,  and  may  rest  in  parol.  Howes  v.  Bar- 
mon,  81  Pac.  48,  49,  11  Idaho,  64,  69  L.  R. 
A.  568,  114  Am.  St  Rep.  255. 

A  "license**  contemplates  not  a  denial 
of  a  right  or  i)ower,  but  the  regulation  of 
such  right  or  power.  A  license  is  a  permis- 
sion to  do  something  under  regulations,  and 
not  a  prohibition.  People  ex  rel.  Empire 
City  Trotting  Club  v.  State  Racing  Com- 
mission, 105  N.  Y.  Supp.  528,  530,  120  App. 
DlT.  484. 

A  *'license**  implies  that  the  licensee 
shall  not  be  evicted  from  its  enjoyment,  and 
such  an  eviction  is  a  defense  to  a  suit  for 
royalties  accruing  after  it  occurred.  Amer- 
ican Street  Car  Advertising  Co.  v.  Jones, 
142  Fed.  974,  977,  74  C.  C.  A.  236. 

A  "license**  is  simply  a  permission  or 
authority  to  do  something,  and  a  license  to 
take  timber  would  be  an  authority  or  permls- 
^on  to  go  on  the  land  and  cut  and  remove 
the  timber  specified  in  the  license.  Snyder 
T.  East  Bay  Lumber  Co.,  97  N.  W.  49,  50. 
135  Mich.  31. 

A  'license*'  is  defined  to  be:  "An  au- 
thority to  do  some  act,  or  a  series  of  acts, 
on  the  land  of  another,  without  passing  an 
estate  in  the  land.  It  amounts  to  nothing 
more  than  an  excuse  for  the  act  which 
would  otherwise  be  a  trespass.  Being  a 
personal  privilege,  it  can  be  enjoyed  only  by 
the  hcensee.  It  Is  not  assignable,  so  that 
an  undertenant  can  claim  the  benefit  of  the 
license  to  the  licensee."  Plaintiffs  convey- 
ed to  defendant  by  deed  all  the  timber  and 


trees  on  the  tract  of  land  described;  the 
deed  providing  that  the  grantee  should  have 
all  the  rights  of  way  and  privileges  over  and 
upon  the  land  usually  extended  to  lumber- 
men, provided  that  the  timber  should  be 
removed  within  three  years,  and  that  all  ref- 
use, timber,  bams,  houses,  cabins,  sheds, 
etc.,  remaining  on  the  premises  at  that  time, 
should  revert  to  and  become  the  property 
of  plaintiffs.  Held,  that  such  deed  was  not 
a  mere  "liceose,**  but  was  sufiicient  to  cre- 
ate the  relation  of  landlord  and  tenant 
Alexander  v.  Gardner,  96  S.  W.  818,  819, 
123  Ky.  552,  124  Am.  St  Rep.  378  (citing 
Tayl.  Land.  &  Ten.  f  237;  Wood,  Land.  & 
Ten.  §  227;  Haywood  v.  Fulmer,  32  N.  B. 
574,  158  Ind.  658,  18  L.  R.  A.  491). 

A  ticket  of  admission  to  a  race  track, 
a  theater,  a  concert,  or  any  such  entertain- 
ment is  a  mere  revocable  "license."  Buen- 
zle  V.  Newport  Amusement  Ass*n,  68  Atl. 
721,  722,  723,  29  R.  L  23,  14  K  B,  A.  (N.  S.) 
1242. 

An  instrument  leasing  the  side  wall  of 
defendant's  property  to  plaintiff  for  adver- 
tising purposes,  "until  said  wall  is  obstruct- 
ed so  it  is  not  available  for  advertising  pur- 
poses,*' grants  a  mere  "license'*  revocable  at 
the  owner's  option.  Manheimer  v.  Gudat, 
106  N.  Y.  Supp.  461,  462,  55  Misc.  Rep.  330. 

Where  the  owner  of  a  building  exe- .  ^ 
cnted  a  written  contract  granting  defendant  ^ 
the  right  to  use  one  of  the  walls  thereof  for 
advertlsiiig  purposes  for  a  specified  ccfei- 
sideratioD  and  for  a  definite  period,  and 
providing  that,  in  case  of  an  obstructloD 
of  the  wall  by  other  buildings,  defendant 
should  have  an  abatement  of  the  land,  to- 
gether with  necessary  access  through  and 
upon  the  premises,  and  warranting  title  to 
the  leasehold  for  the  term  mentioned,  the 
contract  was  to  be  regarded  as  a  "license." 
A  license  may,  if  executed  in  proper  form, 
take  effect  as  a  grant  as  to  some  things  and 
as  a  mere  license  as  to  others.  Levy  v. 
Louisville  Gunning  System,  89  S.  W.  528, 
530,  121  Ky.  510,  1  L.  R.  A,  (N.   S.)  359. 

A  contract  for  a  right  to  erect  advertis- 
ing matter  was  described  as  a  "wall  or  fence 
permit,**  and  provided  that,  in  consideration 
of  $50  cash  payable  yearly  in  advance,  the 
owner  leased  to  the  R.  Sign  Company  the 
entire  side  wall  of  a  certain  building  for  ad- 
vertising purposes  for  one  year  with  privilege 
of  renewal  at  the  same  rate,  and  that,  in 
case  the  sign  was  obstructed  or  the  house 
sold,  the  money  would  be  returned  for  the  un- 
expired term.  Held,  that  the  instrument 
constituted  a  mere  "license**  revocable  by  {he 
owner  at  will  on  returning  a  pro  rata  amount 
of  the  license  fee  for  the  unexpired  term. 
Reeve  v.  Duryee,  129  N.  T.  Supp.  748,  749, 
144  App.  Dlv.  647. 

"A  siding  or  switch  constructed  by  a 

railroad  company  from  its  road  to  a  manu- 

I  factory  at  the  expense  and  over  the  land  uf 
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the  latter,  solely  for  its  benefit,  and  for  the 
sole  purpose  of  affording  it  facilities  for  re- 
ceiving and  shipping  freight,  and  under  a 
written  agreement  silent  as  to  the  length  of 
time  It  is  to  remain,  may  not  be  maintained 
by  the  railroad  company  against  the  objec- 
tion of  the  owner  of  the  manufactory;  the 
agreement,  so  far  as  the  right  of  the  rail- 
road company  is  concerned,  being  merely  a 
'license'  revocable  at  the  option  of  the  licen- 
sor or  his  grantee.*'  Rodefer  v.  Pittsburg, 
O.  V.  &  O.  R.  Co.,  74  N.  B.  188-186,  72  Ohio 
8t.  272,  70  L.  R.  A.  844. 

The  Interest  conveyed  by  an  oil  and 
gas  lease  is  a  mere  'license"  to  explore,  an 
incorporeal  hereditament,  a  profit  k  prendre. 
A  mechanic's  lien  will  not  attach  to  the  in- 
terest acquired  in  lands  by  the  lessee  under 
an  ordinary  oil  or  gas  lease,  notwithstanding 
oil  or  gas  is  discovered.  Phillips  v.  Spring- 
field Crude  Oil  Co.,  d2  Pac  1119,  76  Kan.  783. 

Where  the  president  of  a  corporation  by 
a  verbal)  agreement  grants  permission  to 
another  to  box  and  gather  the  turpentine 
from  the  pine  trees  growing  upon  the  land 
of  the  corporation,  such  permit  amounts  to 
nothing  more  than  a  "license,"  which  termi- 
nates and  becomes  void  on  the  appointment 
of  a  receiver  for  the  corporation.  McKinnon- 
Young  Co.  V.  Stockton,  44  South.  237,  247,  53 
Fla.  734. 

Where  the  right  of  way  on  which  plain- 
tiff's decedent  was  killed  was  not  on  or  par- 
allel to  an  adjoining  street,  but  was  entire- 
ly inclosed  to  prevent  its  use  by  the  public, 
its  use  by  the  public  in  sometimes  passing 
that  way  did  not  amount  to  a  ''license." 
Jjouisville  &  N.  R.  Co.  v.  Redmon's  Adm'x, 
91  S.  W.  722,  724,  122  Ky.  386. 

A  paper,  entitled  "Application  for  Sewer 
Attachment,"  executed  by  a  property  owner 
and  a  sewer  company,  allowing  the  owner  to 
attach  his  property  to  the  main  sewer  pipe, 
sewer  to  be  used  at  named  rates  per  year, 
and  reciting  that  the  owner  applies  for  sewer 
attachment  as  above,  and  agrees  to  comply 
with  all  the  company's  present  and  future 
rules  relative  to  the  use  of  sewer,  is  a 
"license"  to  connect.  Fogg  v.  Ocean  City 
Sewer  Co.,  66  Atl.  609,  610,  72  N.  J.  Eq.  736. 

CoTenant    numing    with    land    distin- 
ffoislied 

An  instrument  giving  a  person  the  right 
to  construct  a  drainage  ditch  through  the 
land  of  the  person  executing  the  instrument, 
without  consideration  and  not  acknowledged 
and  recorded,  was  a  mere  "license,"  revoca- 
ble at  the  will  of  the  licensor  and  his  gran- 
tee, and  not  "a  covenant  running  with  the 
land."  WUliams  v.  Beatty,  122  S.  W.  323, 
326,  139  Mo.  App.  167. 

Dedieation  dUtlngnished 

Mere  user  by  the  public  of  a  supposed 
street,  though  long  continued,  will  be  regard- 
ed  as  a  mere   "license^"    revocable   at  the 


pleasure  ol  the  owner  of  the  land,  and  not 
to  constitute  a  dedication,  where  It  does  not 
appear  that  any  public  <Mr  private  interests 
have  been  acquired  on  the  faith  of  the  sup- 
posed dedication  of  the  land  for  a  street 
Town  of  West  Point  v.  Bland,  56  &  El  802, 
805,  106  Ya.  792  (quoting  Harris'  Case,  20 
Grat  [60  Va.]  840;  Talbott  v.  Richmond  & 
D.  R.  Co.,  31  Grat.  [72  Va.]  688,  689). 

Eaaeiaent  distiasvislMd 

Irrevocable    license    as    easement,    see 
Easement 

With  reference  to  real  estate,  "license" 
is  a  permission  or  authority  to  do  a  partic^ 
ular  act  or  series  of  acts  on  the  land  of 
another  without  possessing  any  estate  there- 
in. So,  with  reference  to  personal  property, 
"license"  implies  and  carries  the  power  to 
do  some  act  upon  or  in  reference  to  or  to  do 
something  with  the  property  of  another. 
Herein  it  differs  from  an  easement.  The 
word  "easement"  always  .implies  an  interest 
in  the  land.  Bobbs-MerriU  Co.  v.  Straus,  139 
Fed.  155,  188  (citing  5  Words  and  Phrases, 
p.  4133). 

A  "license"  is  an  authority  given  to  do 
some  act  or  acts  on  the  land  of  another 
without  giving  any  estate  in  the  land  itself. 
It  differs  from  an  easement  in  that  the  lat- 
ter is  a  permanoit  inteiest  with,  a  right  at 
all  times  to  enter  and  enjoy  it,  while  the 
continuance  of  the  former  depends  on  the 
will  of  the  person  who  has  created  it  There 
is  a  distinction  between  an  easement  and  a 
license,  although  in  some  cases  it  is  difficult 
to  see  a  substantial  difference  between  them. 
An  easement  is  a  privilege  in  land  founded 
upon  a  deed  or  other  writing  or  upon  pre- 
scription, it  is  a  permanent  interest  in 
another's  land  with  the  right  to  enjoy  it 
fully  and  without  objection.  It  may  attach 
to  the  land  and  pass  with  the  dominant  tene- 
ment as  an  appurtenant  thereto.  Asher  v. 
Johnson,  82  S.  W.  300,  301,  118  Ky.  702  (quot- 
ing 5  Lawson,  Rights,  Rem.  &  Pr.  i  2668). 

A  "license"  is  a  permission  to  do  some 
act  or  series  of  acts  on  the  land  of  the  licens- 
or, without  having  a  permanent  interest  in 
the  land,  and  is  distlDgulshed  from  an  ''ease- 
ment" in  that  an  easement  is  a  right  with 
reference  to  certain  land  conferring  on  the 
owner  of  the  easement  a  permanent  interest 
in  the  land;  the  word  ••permanent,"  being 
used  not  in  the  sense  of  perpetual,  but  as 
relating  to  a  specific  period.  Borough  Bill 
Posting  Co.  V.  Levy,  129  N.  Y.  Supp.  740,  742, 
144  App.  Div.  784. 

A  ^'license"  Is  distinguished  from  an 
easement  in  that  a  license  is  an  authority  to 
enter  on  land,  but  confers  no  interest  in  the 
estate ;  it  is  generally  granted  by  parol,  and 
may  be  revoked  by  the  licensor  at  pleasure, 
and,  being  a  personal  privilege,  is  not  as- 
signable, and  usually  amounts  to  an  excuse 
for  what  would  otherwise  be  a  trespass,  while 
an  easement  confers  an  interest  in  the  land 
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and  inyestB  the  owner  with  privileges  tliat 
he  cannot  be  deprived  of  at  the  mere  will  or 
wish  of  the  proprietor  of  the  servient  estate. 
Rittenhouse  v.  Swango  (Ky.)  97  S.  W.  743,  744 
(citing  Wiikins  v.  Irvine,  33  Ohio  St  138). 

A  "license"  in  respect  of  real  property  is 
authority  to  do  a  particular  act  or  series  of 
acts  on  the  land  of  another  without  possess- 
ing an  estate  or  interest  therein,  while  an 
easement  always  implies  an  interest  in  the 
land  Involving  two  distinct  elements,  a  domi- 
nant tenement  to  which  the  right  Is  appur- 
tenant, and  a  servient  tenement  upon  which 
the  servitude  is  imposed ;  but  a  license  is  in 
the  nature  of  a  personal  privilege,  which  may 
be  revoked  before  any  rights  have  been  as- 
serted under  it,  or  money  expended  on  the 
faith  thereof.  Where  an  easement  is  granted 
specifically  or  by  language  from  which  such 
an  interest  is  implied  under  settled  rules 
of  construction,  the  covenant  will  be  enforced 
accordingly,  but,  where  the  language  used  is 
of  doubtful  meaning,  it  is  for  the  court  to 
construe  the  grant  and  determine  whether  it 
is  of  a  permanent  interest  running  with  the 
land,  or  only  a  personal  privilege  affecting 
the  rights  of  the  parties.  Lehigh  &  N.  E.  R. 
Co.  V.  Bangor  &  P.  Ry.  CJo.,  77  Atl.  552,  553, 
228  Pa.  350. 

A  permission,  given  without  considera- 
tion by  an  owner  for  the  use  by  a  township 
of  his  land  for  the  discharge  across  his  land 
of  the  surplus  water  of  an  artesian  well  sunk 
by  the  township  on  its  land  for  irrigation 
purposes  for  the  Inhabitants  of  the  township, 
and  not  given  in  the  form  of  a  grant  or  con- 
veyance in  writing,  is  a  mere  license,  subject 
to  revocation  by  the  owner  or  his  grantee; 
a  "license,"  in  real  estate,  being  an  authority 
to  do  a  particular  act  on  the  land  of  another 
without  possessing  any  estate  therein,  and 
being  founded  in  personal  confidence,  revoc- 
able at  will;  and  an  "easement**  being  a 
privilege  in  land,  without  profit,  existing  dis< 
tlnct  from  the  ownership  of  the  land,  found- 
ed on  a  grant  in  writing,  within  the  statute 
of  frauds  (Civ.  Code,  S  1238).  Butz  v.  Rich- 
land Tp.,  134  N.  W.  895,  898,  28  8.  D.  442. 

As  imomii'braaoe 

See  Incumbrance. 

lavitation  distinsnisl&ed 

There  is  a  clear  distinction  between  a 
"license"  and  an  "invitation"  to  enter  prem- 
ises, and  an  equally  clear  distinction  as  to 
the  duty  of  the  owner  in  the  two  cases.  An 
owner  owes  to  a  licensee  no  duty  as  to  the 
condition  of  the  premises,  unless  imposed  by 
statute,  save  that  he  should  not  knowingly 
let  him  run  upon  a  hidden  peril  or  willfully 
cause  him  harm,  while  to  one  invited  he  is 
under  obligation  for  reasonable  security  for 
the  purposes  of  the  invitation.  Mere  per- 
mission to  enter  creates  the  relation  of 
licensee.  Mandeville  Mills  v.  Dale,  58  S.  E. 
106(^1062,  2  6a.  App.  607  (quoting  and  adopt- 
ing Beehler  v.  Daniels,  29  AtL  6^  18  R.  I. 


068,  566,  27  K  R.  A.  512,  49  Am.  St  Rep. 

790). 

As  respects  the  question  whether  a  per- 
son is  on  premises  as  a  licensee  or  by  invita- 
tlon»  "invitation  is  inferred  where  there  is  a 
common  interest  or  mutual  advantage,  while 
iicense*  is  inferred  where  the  object  is  the 
mere  pleasure  or  benefit  of  the  person  using 
it"  Southern  R.  in  Kentucky  v.  Goddard,  89 
S.  W.  675,  676,  121  Ky.  667,  12  Ann.  Cas.  U6 
(quoting  and  adopting  distinction  stated  in  1 
Whart  Neg.  f  849). 

A  "licensee"  who  goes  on  the  premises  of 
another  by  that  other's  invitation  and  for 
that  other's  purposes  is  an  "invitee,"  and  the 
duty  to  take  ordinary  care  to  prevent  injury 
is  at  once  raised,  and  the  word  "invitation," 
in  the  rule,  covers  and  includes  in  it  entice- 
ment, allurement,  and  inducement  if  the 
case  holds  such  features,  and  the  invitation 
may  also  be  implied  by  a  dedication,  or  it 
may  arise  from  known  customary  use,  or  it 
may  be  implied  by  any  state  of  facts  on 
which  it  naturally  and  reasonably  arises. 
Where  a  proprietor  of  a  store  invited  plain- 
tiff to  come  to  the  store  to  advise  him  in  a 
business  transaction,  and  plaintUf ,  on  reach- 
ing the  store,  found  the  proprietor  busy,  and 
while  waiting,  as  he  was  required  to  do,  he 
asked  permission  to  go  to  the  basement 
to  a  closet  and  permission  was  granted,  and 
while  going  he  fell  into  an  unguarded  pit  in 
the  basement  plaintiff  was  on  the  premises 
in  response  to  the  proprietor's  invitation  and 
was  not  a  bare  licensee  at  the  time,  and  the 
proprietor  owed  him  the  duty  of  exercising 
ordinary  care  for  his  protection.  Glaser  v. 
Rothschild,  120  S.  W.  1,  3,  221  Mo.  180,  22 
L.  R.  A.  (N.  S.)  1045,  17  Ann.  Cas.  576. 

"It  is  sometimes  difficult  to  determine 
whether  the  circumstances  make  a  case  of 
'invitation,'  in  the  technical  sense  of  that 
word,  as  used  In  a  large  number  of  adjudged 
cases,  or  only  a  case  of  mere  license.  *Xhe 
principle,'  says  Mr.  Campbell,  in  his  treatise 
on  Negligence,  ^appears  to  be  that  invitation 
is  inferred  where  there  is  a  common  interest 
or  mutual  advantage,  while  a  "license"  is 
inferred  where  the  object  is  the  mutual  pleas- 
ure or  benefit  of  the  person  using  it' "  De- 
fendant operated  a  railroad  to  the  summit 
of  Pikes  Peak  and  leased  certain  buildings 
to  H.  for  a  hotel  for  25  per  cent,  of  H.'s 
gross  receipts.  The  hotel  was  higher  than 
the  station  platform,  and  a  retaining  wall 
protected  the  platform  from  loose  stones 
which  might  roll  down  the  side  of  the  moun- 
tain. The  wall  was  ascended  by  a  flight  of 
steps,  and  the  buildings  were  located  16  feet 
from  the  top  thereof.  Plaintiff  arrived  at  the 
hotel  at  about  10  o'clock  p.  m.,  and,  after  be- 
ing informed  that  the  beds  were  all  full,  he 
obtained  an  employe's  bed.  Later  in  the 
night  he  went  out  of  doors  for  a  private  pur- 
pose and,  not  keeping  within  the  light  reflec- 
tion from  the  house,  stepped  off  the  retaining 
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wall  and  was  Injured.  Held,  tbat  plaintiff 
was  not  an  inyited  guest  of  the  railroad  com- 
pany, but  was  at  most  a  mere  licensee  there- 
of, as  to  whom  it  owed  no  active  duty  to 
light  or  rail  the  wall.  Watson  v.  Manitou 
&  Pikes  Peak  Hy.  Co.,  d2  Pac  17»  19,  41  Colo. 
138,  17  L.  R.  A.  (N.  S.)  916. 

An  implied  "inyitation"  to  nae  danger- 
ous premises,  as  distinguished  from  a  mere 
'^license,"  arises  when  a  benefit  accrues  to  the 
owner  from  such  use,  or  when  the  use  is  in 
the  interest  of  both  parties,  or  is  connected 
with  the  owner's  business.  Cleyeland,  C,  C. 
&  St.  L.  R.  Co.  V.  Powers,  88  N.  B.  1073, 
1077,  173  Ind.  105. 

Lease  d1  itingnished 

The  difference  between  a  license  and  a 
lease  is  that  a  lease  gives  to  the  tenant  the 
right  of  possession  against  the  world,  while  a 
license  creates  no  interest  in  the  land,  but 
is  simply  the  authority  or  power  to  use  it  in 
some  specific  way.  Joplin  Supply  Co.  v. 
West,  130  S.  W.  156,  161,  149  Mo.  App.  78. 

A  license  in  respect  to  real  estate  is  an 
authority  to  do  a  particular  act  or  series  of 
acts  on  the  land  of  another  without  possess- 
ing an  estate  therein.  The  test  to  determine 
whether  an  agreement  for  the  use  of  real  es- 
tale  is  a  license  or  a  lease  is  whether  the  con- 
tract gives  exclusive  use  of  the  premises 
against  all  the  world,  including  the  owner, 
in  which  case  it  is  a  lease,  or  whether  it 
merely  confers  a  privilege  to  occupy  under 
the  owner,  in  which  case  it  is  a  license,  the 
(iuestion  to  be  determined  by  a  construction 
of  the  instrument.  Shaw  v.  Caldwell,  115 
Pac.  941,  943,  16  Cal.  App.  1. 

The  test  to  determine  whether  an  agree- 
ment for  the  use  of  real  estate  is  a  ''lease" 
or  a  "license"  is  whether  the  contract  gives 
exclusive  possession  of  the  premises  against 
the  world,  including  the  owner,  in  which  case 
it  is  a  lease,  or  whether  it  merely  confers  a 
license  to  occupy  under  the  owner.  An  in- 
strument by  which  the  owner  of  premises  let 
to  defendant  "his  ice  business  and  privileg- 
es In  *  *  *  with  the  use  and  benefit  of 
his  icehouses,"  for  a  term  ending  on  a  cer- 
tain date,  gave  defendant  the  exclusive  pos- 
session of,  and  the  entire  beneficial  interest 
in,  the  icehouses  and  the  land  under  them, 
so  as  to  constitute  a  lease  of  the  premises, 
instead  of  a  mere  contract  for  their  use  as 
licensee  under  the  owner.  -Roberts  v.  Lynn 
Ice  Co.,  73  N.  E.  523,  524,  187  Mass.  402. 

A  contract  whereby  it  was  agreed  that 
plaintiff  should  have  the  exclusive  privilege 
of  the  public  stenographer's  ofl9jce  in  a  cer- 
tain hotel,  plaintiff  agreeing  to  pay  the  rent 
promptly  each  month  in  advance  for  the  ex- 
clusive privilege  of  the  public  stenographer's 
office,  and  to  do  private  correspondence  for 
the  hotel  management,  and  to  furnish  compe- 
tent stenographers  for  this  service,  was  not 
a  lense,  but  a  mere  agreement  to  allow  plain- 
tiff to  carry  on  business  in  the  hoteL    Hess 


▼.  Roberta,  106  N.  Y.  Sapp.  894,  896, 124  Appi 
Div.  328. 

An  agreement  whereby  tenants  of  a  store 
building,  leased  for  a  plumbing  bustnesa,  al- 
lowed a  third  person  to  occupy  part  of  It 
in  conducting  an  electrical  supply  bnalneaa, 
wias  a  'lease,"  though  called  a  "license'*  by 
them.  Denecke  ▼.  Henry  F.  Miller  ds  Son, 
119  N.  W.  380,  884,  142  Iowa,  486,  19  Ann. 
Cas.  949. 

An  instrument  by  which  defendant  con- 
tracted to  "let,"  and  plaintiff  to  *take,"  the 
right  to  maintain,  at  a  race  park,  three 
stands  for  sale  of  candies,  said  right  being 
exclusive  for  said  business  within  said  park, 
also  the  storeroom  under  the  tracks,  and  one 
of  said  stands,  not  to  exceed  a  certain  size, 
to  be  in  the  main  pavilion,  and  providing  the 
period  of  "letting,"  and  the  amount  and 
times  of  payment  of  the  "rent,"  instead  of 
being  a  "license,"  is  a  "lease,"  affecting  de- 
fendant in  the  exclusive  use  of  the  land,  so 
that  plaintiff,  having  paid  the  rent,  can  re- 
cover no  part  of  it,  though  the  park  Is  de- 
stroyed by  fire  before  the  end  of  the  period 
of  letting.  Mehlman  v.  Atlantic  Amusement 
Co.,  119  N.  y.  Supp.  222,  223,  65  Misc.  Rep.  25. 

A  contract  to  let  to  plaintiffs  the  exclu- 
sive news,  confectionery,  view,  and  checking 
privileges  on  defendant's  steamers  for  certain 
specified  seasons,  though  denominated  a 
Uase,  was  not  a  "lease,"  but  a  "license." 
Nash  V.  Thousand  Island  Steamboat  Co.,  108 
N.  Y.  Supp.  336,  342, 123  App.  Div.  148. 

An  instrument  granting,  demising,  and 
leasing  certain  land  for  the  purpose  solely  of 
mining  and  operating  for  oil,  gas,  and  other 
minerals,  laying  pipe  lines,  building  tanks, 
and  structures  to  take  care  of  the  products 
is  a  lease  conveying  an  interest  in  the  land, 
and  not  merely  a  "license"  to  enter  and  op- 
erate for  oil  or  gas.  Bamsdall  r.  Bradford 
Gas  Co.,  74  Atl.  207,  225  Pa.  338,  26  L.  R.  A. 
(N.  S.)  614. 

An  instrument  by  which  the  owner  of 
land  therein  described  grants  to  another  all 
the  gas  and  oil  under  it,  with  the  exclusive 
right  to  enter  thereon  at  all  times  to  drill 
and  operate  for  oil  or  gas,  etc.,  and  provides 
for  the  time  within  which  the  various  wells 
shall  be  completed,  with  a  stipulated  montli- 
ly  rental  for  each  well  not  finished  on  time, 
and  that  each  location  shall  consist  of  teu 
acres  more  or  less,  and  that  no  well  shall  oc- 
cupy more  than  one  acre  is  not  a  "lease,"  as 
leases  are  usually  understood,  but  a  mere 
grant  of  an  exclusive  right  to  enter  and  ex- 
plore for  oil  and  gas,  and  prosecute  such 
business,  occupying  no  more  land  than  is 
needed  for  that  purpose,  not  more  than  one 
acre  to  a  well.  Stahl  v.  Illinois  Oil  Co.,  90 
N.  E.  632,  633,  46  Ind.  App.  211. 

A  contract  simply  giving  a  right  to  take 
ore  from  a  mine,  no  estate  being  granted, 
confers  a  mere  "license,"  and  licensee   ao- 
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quires  no  Tigkt  to  tbe  ore  until  weptatiteA 
from  the  freehold;  bat  an  inetmment  de- 
mising land  for  mining  pnrpoeea,  for  a  des- 
ignated term  of  years,  at  a  fixed  rent;  and 
giving  tbe  right  to  erect  all  necessary  bnild* 
ings,  is  a  "lease/*  not  merely  a  mining  "li- 
cense." Bamsdall  v.  Bradford  Gas  Oo.,  74 
Atl.  207,  208,  225  Pa.  338,  26  L.  B.  A.  (N.  8.) 
614. 

As  ofllee 

See  Office. 
As  a  reToeaMe  autliorlty 

A  '^license"  is  a  mere  authority  to  use 
real  property,  and  hence  is  revocable.  Unit- 
ed Merchants'  Realty  A  Improvement  Go.  v. 
American  Billposting  Co.,  128  N.  Y.  Sapp. 
666,  667,  71  Misc.  Rep.  457. 

A  deed  whereby,!  for  Yalne,  one  grants 
the  right  to  lay  pipes  to  convey  petroleum, 
together  vrith  all  rights  and  privileges  neces- 
sary to  the  enjoyment  of  the  grant  and  to 
the  removal  of  the  pipes,  the  pipes  to  be  laid 
within  ten  feet  of  the  line  of  the  grantor's 
property,  does  not  grant  a  "license"  which 
may  be  revoked  at  the  grantor's  will.  Stand- 
ard Oil  Co.  v.  Buchi,  66  Ati.  427,  429,  72  N.  J. 
Eq.  492. 

Pateata 

A  grant  of  any  Interest  in  or  right  un- 
der a  patent,  less  than  the  exclusive  rights 
as  to  making,  using,  and  vending  the  same, 
is  a  "license."  Paulus  t.  Af.  M.  Buck  Mfg. 
Co.,  129  Fed.  594-596,  64  C.  G.  A.  162. 

Soae— AaaisiiatMit  distinguished 

A  conveyance  by  a  patentee  to  another 
of  the  sole  and  ezduslYe  right  and  license  to 
aae  and  to  build  for  use  within  territory  de- 
scribed the  machines  of  the  patent,  with  cer- 
tain express  exceptions,  and  also  reserving 
to  the  patentee  the  right  to  build  machines 
is  Bald  territory  for  use  outside  thereof,  is  a 
mere  "license,"  and  not  an  "assignment." 
Bowers  v.  Atlantic,  Gulf  &  Pacific  Co.,  162 
Fed.  895,  902. 

A  patent  secures  the  exclusive  right  to 
make,  use,  and  vend  the  invention  it  pro- 
tects. A  grant  of  all  these  exclusive  rights 
throughout  the  United  States  or  a  specified 
part  thereof  is  an  assignment  of  an  interest 
in  the  patent  by  whatever  name  it  is  desig- 
nated. A  grant  of  any  interest  in  or  right 
nnder  a  patent,  less  than  these,  is  a  ''license." 
Paulus  V.  M.  M.  Buck  Mfg.  Co.,  129  Fed.  594, 
596,  64  C.  C.  A.  162. 

UuisjfBB  COoTemmental  Begulatlon) 

See  Sale  Without  a  (License. 

Application  for  as  civil  action,  see  Civil 
Action — Case — Suit — etc. 

Licenses  of  all  kinds,  see  All. 

Order  granting  license  as  Judgment,  see 
Judgment 

R^ewal  license,  see  Renewal 

Bequiring  license  to  sell  liquor  as  taking 
property,  see  Taking  (In  Eminent  Do- 
main). 


The  popular  understanding  of  the  word 
'license^  undoubtedly  is  a  permission  to  do 
something  which,  without  tbe  license,  would 
not  be  allowable.  The  object  of  the  license 
ii  to  confer  a  right  that  does  not  exist  with- 
out  the  license."  Commonwealth  ▼.  Central 
Hotel  Co.,  90  S.  W.  565,  121  Ky.  846, 12  Ann. 
Cas.  172  (quoting  and  adopting  definition  in 
Standard  Oil  Co.  t.  Commonwealth,  82  &  W. 
1021,  119  Ky.  76). 

A  "license"  is  a  mere  permit  to  do  some- 
thing that  without  it  would  be  unlawful. 
Littleton  r.  Burgess,  82  Pae.  864,  866,  14 
Wyo.  173,  2  L.  R.  A.  (N.  S.)  631. 

A  "license"  confers  the  right  to  do  that 
which,  without  the  license,  would  be  unlaw- 
fuL  Board  of  Com*rs  of  JeflTerson  County  v. 
Mayr,  74  Pac.  458,  81  Colo.  173  (citing  People 
V.  Raima,  39  Pac.  841,  20  Colo.  4^; 
Schwartz  y.  People,  104  Pac.  92, 103,  46  Colo. 
239  (quoting  and  adopting  definition  in  Peo- 
ple T.  Raima,  89  Pac.  341,  20  Cola  489). 

"The  word  'license'  means  permission  or 
authority,  and  a  license  to  do  any  particular 
thing  is  a  permission  or  authority  to  do  that 
thing,  and,  if  granted  by  a  person  having 
power  to  grant  it,  transfers  to  the  grantee 
the  right  to  do  wliatever  it  purports  to  au- 
thorize. It  certainly  transfers  to  him  all 
rights  which  the  grantor  can  transfer  to  do 
what  is  in  the  terms  of  the  license."  Ry- 
man  Steamboat  Iiine  v.  Conunonwealth,  101 
&  W.  408,  404,  125  Ky.  253,  10  L.  R.  A.  (N. 
S.)  1187  (citing  Gibbons  v.  Ogden,  9  Wheat. 
[22  U.  S.1  1,  6  L.  Bd.  23). 

The  law  dictionary  and  lexicographers 
concur  in  saying  that  a  '^cense"  is  a  "per- 
mit" to  do  a  certain  thing,  and  it  is  clear 
that  these  words  are  used  synonymously  in 
the  act  in  Sess.  Laws  1895,  p.  221,  c.  96,  giv- 
ing municipal  corporations  power  to  "license" 
the  sale  of  liquor  and  grant  "permits"  to  drug- 
gists for  the  sale  of  liquor  for  medicinal  uses, 
and  the  contention  that  the  license  to  sell  liq- 
uors and  the  permit  were  distinct  things  was 
untenable.  Parsons  t.  People,  76  Pac.  666, 
669,  82  Colo.  221. 

A  "license"  is  a  privilege  granted  by  the 
state  directly  or  indirectly  through  the  mu- 
nicipality usually  upon  payment  of  the  con- 
sideration, and  confers  authority  to  do  some- 
thing which  would  be  Ulegai  if  done  without 
a  license.  License  fees  may  be  imposed  f6r 
regulation,  revenue,  or  prohibition.  Metropo- 
lis Theater  Co.  v.  City  of  Chicago,  92  N.  E. 
597,  599,  246  lU.  20. 

"Power  to  'license,'  conferred  on  a  mu- 
nicipality, is  generally  understood  to  mean 
power  to  regulate  by  prescribing  the  condi- 
tions or  compliance  with  which  the  thing 
shall  be  permitted."  Village  of  St.  Anthony 
V.  Brandon,  77  Pac.  322,  325,  10  Idaho,  205 
(quoting  Cent  Diet). 

"A  'license'  is  a  permit  to  do  business 
paid  for  in  advance,  and,  in  the  nature  of 
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things*  all  questions  pertaining  to  Its  issu- 
ance should  be  determined  before  the  privi- 
lege is  exercised  and  as  early  in  the  current 
tax  year  as  Is  practicable.  Like  an  assess- 
ment, a  license  apportionment  once  made  and 
returned  cannot  be  changed  without  express 
legislative  authority/'  A  social  club  is  not 
subject  to  Ucense  taxation,  except  in  so  far 
as  it  engages  in  the  sale  of  intoxicating  liq- 
uors to  its  members.  Where  such  club  has 
for  five  successive  years  paid  license  taxes 
based  on  sworn  returns,  which  were  accepted 
as  correct  by  the  taxing  officers,  no  action 
will  lie  in  behalf  of  the  state  to  recover  addi- 
tional license  taxes  for  the  same  year.  State 
V.  New  Orleans  Chess,  Checkers  &  Whist 
aub,  40  South.  526,  528,  116  La.  46. 

A  tax  on  the  net  receipts  of-  an  insur- 
ance company  is  not  a  "license"  to  do  busi- 
ness. People  V.  Cosmopolitan  Fire  Ins.  Co., 
92  N.  E.  922,  927,  246  111.  442. 

A  "license  to  practice  medicine"  is  a  priv- 
ilege or  franchise  granted  by  the  government, 
and  a  refusal  to  grant  such  franchise,  what- 
ever the  reason  may  be  for  such  refusal,  does 
not  constitute  a  penalty.  Morse  v.  State 
Board  of  Medical  Examiners,  122  S.  W.  446, 
448,  67  Tex.  Civ.  App.  93. 

A  "license^'  to  sell  intoxicating  liquors 
is  the  authority  of  the  state  to  carry  on  the 
business,  and  Act  March  21,  1906,  making  it 
unlawful  for  any  person  to  bring  into  any 
county,  etc.,  where  the  sale  of  intoxicating 
liquors  is  prohibited,  or  may  be  prohibited, 
any  intoxicating  liquors,  does  not  apply  to 
liquor  destined  for  one  whose  "license"  to 
sell  liquor  has  not  expired.  Sheehan  v. 
Louisville  &  N.  R.  Co.,  101  S.  W.  380,  381,  125 
Ky.  478. 

Act  March  12,  1909  (100  Ohio  Laws,  p. 
89),  providing  that  no  person  shall  engage  in 
the  sale  of  intoxicating  liquors  without  hav- 
ing properly  answered  certain  specified  ques- 
tions, was  not  objectionable  as  thereby  li- 
censing those  who  answered  the  questions 
correctly  in  violation  of  Const.  Schedule,  § 
18,  providing  that  no  license  to  traffic  in  in- 
toxicating liquors  shall  be  granted  in  the 
state,  but  that  the  General  Assembly  may  by 
law  provide  against  the  evils  resulting  there- 
from; the  term  "license"  as  so  used  mean- 
ing permission  to  do  something  which  with- 
out the  license  would  not  be  allowed,  to 
confer  a  right  that  did  not  exist  without  it, 
the  granting  of  a  special  privilege  to  one  or 
more  persons  not  enjoyed  by  citizens  gener- 
ally, or  the  class  to  which  the  license  belongs. 
Bloomfleld  v.  State,  99  N.  B.  309,  310,  86  Ohio 
St.  253,  41  L.  R.  A.  (N.  S.)  726,  Ann.  Cas. 
1913D,  629  (citing  5  Words  and  Phrases,  p. 
4133). 

The  word  "license,"  as  used  in  an  ordi- 
nance requiring  every  person  and  corpora- 
tion erecting  and  using  poles  on  the  public 
streets  of  a  dty  to  pay  as  a  license  therefor 
a  certain  sum  for  each  pole,  means  the  sum 


paid  for  permission  to  erect  or  maintain  poles 
in  the  streets  and  alleys  of  the  city,  for  the 
purpose  of  defraying  the  expenses  of  regu- 
lating and  controlling  the  use  of  the  saine 
under  the  police  power  of  the  dty.  City  of 
Ft.  Smith  V.  Hunt,  82  S.  W.  163,  165,  72  Ark. 
556,  66  L.  R.  A.  238,  105  Am.  St.  Rep.  61. 

An  ordinance,  requiring  a  fee  to  be  paid 
by  milk  and  meat  dealers  to  the  inspector  of 
milk  and  meats  solely  to  defray  the  coat  of 
Inspection,  is  not  in  the  nature  of  a  "license** 
as  that  word  is  used  in  Acts  1911,  p.  347,  |  1, 
making  it  unlawful  for  any  dty  council  to 
impose  a  tax  or  license  upon  any  person  in 
the  selling  of  any  farm  products  including 
meats;  the  statute  being  intended  to  pro- 
hibit the  issuance  of  a  license  as  a  condition 
to  carrying  on  the  business.  Carpenter  ▼. 
City  of  Little  Rock,  142  S.  W.  162,  1^4,  lOl 
Ark.  238. 

Acts  1905,  p.  253,  c.  129,  authorizing  any 
dty  to  tax,  license,  or  regulate  Junk  stores, 
etc.,  authorizes  the  enactment  of  ordinances 
regulating  the  general  business  of  Junk  deal- 
ers, and  not  merely  the  places  where  junk 
is  dealt  in,  in  view  of  the  purposes  of  the  act 
and  the  granting  of  authority  to  license;  a 
"license"  being  a  privilege  granted  to  a  per- 
son, and  not  to  an  inanimate  object,  to  pur- 
sue some  occupation  or  exercise  some  rig^ht 
declared  unlawful,  except  upon  compliance 
with  such  conditions.  Grossman  v.  City  of 
Indianapolis,  88  N.  E.  945,  947,  173  Ind.  157. 

The  $2  on  each  $100  of  premiums  paid  by 
foreign  insurance  companies  doing  business 
in  the  state,  which  is  required  to  be  paid  in- 
to the  state  treasury,  is  no  part  of  the  22 
cents  on  each  $100  valuation  of  property  or 
corporate  franchises  directed  to  be  assessed 
for  taxation  for  the  school  fund  by  Ky.  St. 
1903,  §  4370,  subd.  5,  nor  is  it  a  "ilne,"  'for- 
feiture,'* or  "license,"  within  subdivision  6, 
providing  that  a  portion  of  such  revenues  be 
paid  into  the  school  fund.  Fuqua  v.  Hager, 
84  S.  W.  325,  119  Ky.  407. 

The  word  "licenses,"  as  used  in  the  Illi- 
nois act  relating  to  the  Chicago  City  Rail- 
ways, and  providing  that  any  deeds  of  trans- 
fers of  rights,  privileges,  or  franchises  be- 
tween railway  corporatious,  or  any  two  of 
them,  and  all  contracts,  stipulations,  licenses, 
and  undertakings  made,  entered  into,  or  ^v- 
en,  and  as  made  or  amended  by  and  between 
the  common  council  of  the  city  and  any  one 
or  more  of  the  railway  corporations  respect- 
ing the  location,  use^  or  exclusion  of  rail- 
ways in  or  upon  the  streets,  or  any  of  them, 
of  the  city,  etc.,  refers  to  the  designation  by 
the  council  of  the  streets  to  be  occupied  by 
the  companies.  Govin  v.  City  of  Chicago,  132 
Fed.  848,  857. 

Where  a  city  ordinance  regulating  auto- 
mobiles required  registration  and  numbering 
thereof  at  a  cost  to  the  owner  of  $1  to  cover 
the  value  of  figures  furnished  by  the  city  to 
form  the  number,  such  provisions  are  not  ob- 
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Jectioziable  as  a  "license'*;  it  being  at  most 
a  mere  means  of  regulation  and  not  a  license 
for  revenue.  The  court  said:  "If  the  provi- 
sion for  registration  and  numbering,  which 
involyed  no  discrimination,  and  requires  the 
payment  of  nothing  more  than  la  necessary 
to  pay  for  the  number  which  the  municipality 
famishes,  can  be  regarded  as  a  license  (for 
conflicting  definitions  of  'license,'  see  Gooley, 
Tax.  [3d  Ed.]  p.  1137;  Adler  v.  Whitbeck,  9 
N.  E.  672,  44  Ohio  St  639)  It  Is  not  a  license 
for  the  purpose  of  raising  revenue.  If  It 
were,  It  might  well  be  contended  that  It  did 
not  pass  as  an  incident  to  the  power  to  regu- 
late. See  Cooley,  Tax.  (3d  Ed.)  p.  1141 ;  The 
Laundry  License  Case,  22  Fed.  703.  It  is  a 
license  (If  a  license  at  all)  as  a  mere  means 
of  regulation ;  indeed,  we  might  say,  as  al- 
ready shown,  as  a  necessary  means  of  regu- 
lation. This  proposition  is  self-evident,  viz., 
that  the  grant  of  authority  to  accomplish  a 
certain  purpose  carries  with  it  authority  to 
use  any  proper  and  lawful  means  without 
which  that  puri)ose  cannot  be  accomplished. 
If,  therefore,  the  speed  of  automobiles  can- 
not be  effectually  regulated  without  licensing 
them,  the  grant  of  the  power  to  regulate  con- 
fers upon  the  city  power  to  license,  unless 
some  other  provision  of  law  forbids  the  ex- 
ercise of  that  power."  People  v.  Schneider, 
103  N.  W.  172.  173,  139  Mich.  673.  69  L.  E.  A. 
345,  5  Ann.  Gas.  790. 

Buffalo  aty  Charter  (Laws  1891,  p.  137, 
c.  105,  S  17,  subd.  6,  as  amended  by  Laws 
1004,  p.  83,  c.  31),  empowering  the  city  to  en- 
act an  ordinance  imposing  a  "tax**  on  auto- 
mobiles "for  the  privilege**  of  operating  the 
same  on  Its  streets,  and  to  prohibit  such  use 
in  case  of  nonpayment  of  the  tax,  and  to 
provide  a  penalty  for  violation  of  the  ordi- 
nance, is  repealed  by  a  later  act,  the  Motor 
Vehicle  Law  (Laws  1904,  p.  1316,  c.  638,  §  4, 
subd.  4),  providing  that  the  dty  shall  have 
no  power  to  pass,  maintain,  or  enforce  ordi- 
nances reqnlring  from  owners  of  automobiles 
"licenses'*  or  permits  to  use  the  streets,  or 
prohibiting  them  from  the  free  use  thereof;  a 
tax  for  the  privilege  of  operating  automobiles 
on  the  streets  being  but  a  license.  City  of 
Buffalo  V.  Lewis,  108  N.  Y.  Supp.  450,  123 
App.  Dlv.  163. 

A  city  ordinance  provided  that  It  should 
be  unlawful  for  any  person  to  keep  any  sa- 
loon where  Intoxicating  liquors  were  sold  or 
drunk  as  a  beverage  without  first  paying  a  li- 
cense fee  of  $300  per  annum,  and  that  the 
city  treasurer,  on  payment  of  the  fee,  should 
give  a  receipt  for  the  amount  paid,  which 
should  constitute  a  license  for  the  keeping  of 
a  f^aloon.  Held,  that  the  ordinance  applied 
only  to  saloons  where  intoxicating  liquors 
were  sold,  and  hence  was  an  attempt  to  "li- 
cense" the  sale  of  such  liquors  contrary  to 
Comp.  Laws  1897«  f  3107,  giving  such  dty  au- 
thority to  license  all  taverns  and  houses  of 
public  entertainment,  saloons,  restaurants, 
and  eating  houses,  but  providing  that  such 


act  should  not  authorize  the  licensing  of  the 
sale  of  intoxicating  liquors.  Fltzpatrick  v. 
Weaver,  111  N.  W.  163,  164,  147  BiUch.  882. 

As  a  oontnust 

See  Contract 

As  written  doouateat 

The  word  "Ucense,"  in  Gen.  St  1902,  tit. 
16,  entitled  "Intoxicating  Liquors,**  providing 
for  the  Issuance  of  liquor  licenses,  and  pro- 
hibiting the  sale  of  liquor  without  a  license* 
etc.,  signifies  an  intangible  right  granted  to 
the  licensee  and  signifies  the  writing  signed 
by  the  county  commissioners,  which  is  the  in- 
strument and  evidence  of  that  grant  but  the 
grant  of  such  right  can  only  be  had  by  writ- 
ing signed  by  the  county  commissioners  in 
which  the  town  and  the  particular  building 
in  which  the  sales  licensed  are  to  be  made 
and  person  who  Is  licensed  to  make  them,  as 
provided  by  sections  2669,  2672,  2675.  Con- 
necticut Breweries  Co.  v.  Murphy,  70  Atl.  450, 
462,  81  Conn.  145. 

The  word  "license,^*  as  used  in  Act  March 
11, 1903,  relating  to  the  appropriation  of  pub- 
lic waters,  and  regulating  the  Issuance  of  a 
certificate  and  license  after  inspection  by  the 
state  engineer,  applies  to  the  paper  to  be  is- 
sued on  proof  of  application  to  beneficial  use 
of  the  waters.  Idaho  Power  &  Transporta- 
tion Co.  V.  Stephenson,  101  Pac.  821,  823,  16 
Idaho,  418. 

The  word  "license,"  In  Acts  1905,  p.  492, 
f  1,  providing  that  no  person  shall  be  eligible 
to  the  ofiSce  of  county  superintendent  of 
schools  unless  he  shall  hold  a  36  months*  li- 
cense, a  60  months*  license,  a  life  or  profes- 
sional license  to  teach  In  the  schools  of  the 
state,  means  the  written  document  by  which 
permission  or  authority  has  been  granted  to 
the  holder  thereof  -to  teach  in  the  common 
schools  for  the  period  of  time  required  by 
the  act,  and  such  a  document,  In  the  absence 
of  fraud  affecting  it  Is  conclusive  evidence 
that  the  person  to  whom  it  is  issued  has  the 
legal  qualifications  of  a  teacher.  State  ex 
rel.  Benham  v.  Bradt  84  N.  B.  1084,  1087, 170 
Ind.  480  (citing  Elmore  v.  Overton,  4  N.  B). 
197,  104  Ind.  548,  54  Am.  St.  Rep.  343). 

As  lawful  act 

A  "license"  to  carry  on  a  business  or 
trade  has  been  defined  to  be  an  ofl^cial  per- 
mit to  carry  on  the  same,  or  perform  other 
acts  forbidden  by  law  except  to  persons  ob- 
taining such  permit.  Bouvler's  Law  Diction- 
ary. City  of  Savannah  v.  Cooper,  63  S.  E. 
138, 140,  131  Ga.  670. 

Framchise  distinsnislied 

Permission  given  by  a  city  ordinance  for 
the  exercise  of  a  cori>orate  franchise  within 
the  city  Is  a  "license**  and  not  a  franchise. 
People  ex  rel.  Fltzhenry  v.  Union  Gas  &  Elec- 
tric Co.,  98  N.  E.  768,  771,  254  111.  395. 

The  right  to  construct  a  street  railway 
within  any  municipality  comes  from  the 
state  as  a  "franchise^**  while  the  power  to 
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consent  and  designate  the  streets  to  be  occu- 
pied comes  from  the  municipality  as  a  "li- 
cense'*  or  contract  right  Potter  v.  Calumet 
Electric  St  B.  Co.,  158  Fed.  521,  527  (citing 
Chicago  City  By.  Co.  ▼.  People  ex  rel.  Story, 
73  111.  541). 

A  gas  "franchise**  is  property,  a  vested 
right  protected  by  the  Constitution,  while  a 
"license**  is  a  mere  personal  privilege,  and 
revocable,  except  in  rare  instances  and  under 
peculiar  conditions.  Elizabeth  City  v.  Banks, 
64  S.  E.  189,  192,  150  N.  C.  407,  22  L.  B.  A. 
(N.  S.)  925.   • 

A  "franchise"  Is  a  privilege  which  eman* 
ates  from  the  sovereign  power  of  the  state  or 
government  A  power  conferred  upon  a  rail- 
road company  by  ordinance  to  locate  and 
maintain  a  railroad  in  the  streets  of  a  city 
is  a  "license,**  which,  after  the  road  is  built, 
may  be  irrevocable,  but  such  ordinance  does 
not  create  or  confer  on  the  railroad  company 
constructing  the  railroad  in  the  street  a 
"franchise."  The  "license**  granted  by  the  or- 
dinance is  no  more  a  "franchise**  than  would 
be  a  grant  of  right  of  way  by  a  private  citi- 
zen to  the  company  to  construct  its  road  over 
his  lands,  and  it  is  as  competent  for  the  city 
as  for  a  private  owner  to  extend  the  time 
of  performance  or  to  amend,  modify,  or  annul 
the  contract  by  mutual  agreement  City  of 
Chicago  V.  Bothschild  &  Co.,  72  N.  E.  698,  699, 
212  111.  590  (citing  Chicago  City  By.  Co.  v. 
People  ex  rel.  Story,  73  111.  541,  547 ;  Metro- 
politan <31ty  By.  Co.  v.  Chicago,  W.  D.  By. 
Co.,  87  111.  317 ;  Board  of  Trade  of  Chicago 
V.  People  ex  reL  Sturges,  91  111.  80;  Mills  v. 
Parlln,  106  111.  60;  Chicago  Municipal  Gas- 
Ught  &  Fuel  Co.  V.  Town  of  Lake,  22  N.  B. 
616,  130  111.  42 ;  CJity  of  Belleville  v.  Citizens* 
Horse  By.  Co.,  38  N.  E.  584,  152  111.  171,  26 
Ia  B.  a.  681 ;  People  ex  -rel.  C?lty  of  Pontlac 
V.  CJentral  Union  TeL  Co.,  61  N.  B.  428,  192 
IlL  307,  85  Am.  St  Bep.  338 ;  Bostad  v.  Chi- 
cago Suburban  Water  &  light  Co.,  71  N.  E. 
078,  211  111.  248;  Davis  v.  Mayor,  etc.,  of 
aty  of  New  York,  14  N.  T.  506,  67  Am.  Dec. 
186;  Bank  of  Augusta  v.  Earle,  13  Pet  [38 
U.  S.]  579,  10  L.  Ed.  274 ;  aty  of  Bridgeport 
▼.  New  York  ft  N.  H.  B.  Ck).,  36  Conn.  255,  4 
Am.  Bep.  63;  Morgan  ▼.  Louisiana,  98  U. 
S.  217,  23  L.  Ed.  860). 

A  right  not  essential  to  the  general  pur- 
pose of  a  grantee,  and  such  that  a  private 
party  might  grant  over  his  property,  such  as 
a  revocable  permission  to  occupy  a  portion 
of  some  public  ground,  highway,  or  street, 
is  a  "license,"  and  not  a  franchise.  McPhee 
&  McGinnity  Co.  v.  Union  Pac.  B.  <3o.,  158 
Fed.  5,  10.  87  C.  C.  A.  619. 

The  grant  by  a  municipality  of  a  fran- 
chise to  use  its  streets  is  the  exercise  by 
delegation  of  a  power  which  resides  in  the 
state,  and  which  is  by  its  nature  governmen- 
tal; hence,  if  grounds  for  forfeiture  arise, 
the  state  may  alone  enforce  it,  and  may 
alone  waive  It;  for  a  franchise  may  be  said 


to  be  a  giant  from  the  state  to  a  corporation 
of  authority  to  occupy  the  dty  streets,  "11- 
censei^*  to  be  the  designation  by  the  city 
council  of  the  streets  to  be  occupied,  aud 
"contracts**  the  stipulated  arrangements  be- 
tween the  companies  and  the  dty  as  to  the 
manner  of  occupancy.  State  on  Inf.  of  Jones 
V.  West  End  Light  ds  Power  Co.,  162  S.  W. 
67,  75,  246  Mo.  618. 

XnTalid  license 

A  dramshop  license  issued  without  com- 
pliance with  an  ordinance,  requiring  the  ap* 
plication  to  be  signed  by  a  majority  of  the 
property  owners  according  to  frontage  on  both 
sides  of  the  street  in  the  block  where  the 
dramshop  is  to  be  kept,  or  by  a  majority  of 
the  bona  fide  householders  and  persons  or 
firms  living  in  or  doing  business  on  each  side 
of  the  street  in  the  block  on  which  the  dram- 
shop has  its  entrance,  is  invalid,  and  a  dram- 
shop, operated  under  such  a  license  is  "oper- 
ated without  a  license**  within  Hurd's  Rev. 
St  1909,  c.  43,  i  7,  providing  that  an  unli- 
censed dramshop  shall  be  a  nuisance.  Hoyt 
V.  McLaughUn,  95  K.  E.  464,  467,  250  HI.  442. 

As  a  personal  trast  or  pziTilose 

A  license  1b  a  grant  of  special  privllese 
to  one  or  more  persons,  not  enjoyed  by  citi- 
zens generally,  or,  at  least,  not  enjoyed  by  a 
class  of  citizens  to  which  the  licensee  belongs, 
and  grants  a  permission  to  do  something 
which,  without  a  license,  is  not  allowable. 
State  V.  Parker  Distilling  Co.,  139  S.  W  453, 
466,  236  Mo.  219,  237  Mo.  103  (quoting  5 
Words  and  Phrases,  p.  4137). 

"A  'license*  to  deal  in  intoxicating  Uqiiors 
is  in  the  nature  of  a  personal  trust,  and  the 
applicant  for  such  privilege  must  be  a  per- 
son able,  willing,  and  competent  to  carry  ont 
such  trust,  and  not  delegate  it  entirely  to 
others,  whose  character  may  not  be  such  as 
the  law  requires  of  the  licensee.'*  In  re 
Krug,  101  N.  W.  242,  244,  72  Neb.  576  (quot- 
ing and  adopting  definition  in  Wattdns  t* 
Orieser,  66  Pac.  832,  11  OkL  302). 

A  "license**  for  the  sale  of  liquor  is  but 
a  personal  privilege  and  not  assignable  ex- 
cept as  authorized  by  the  Legislature  and  in 
the  mode  therein  prescribed.  Though  a  trus- 
tee in  bankruptcy  cannot  sell  a  retail  liquor 
license  issued  to  a  bankrupt,  he  can  sell  the 
unexpired  lease  of  a  licensed  saloon  iirith 
the  furniture  and  flxtures,  on  condition  that 
the  license  shall  be  transferred  to  the  pur- 
chaser by  the  license  court,  and,  where  the 
purchaser  abandons  his  purchase  without  any 
attempt  to  secure  a  transfer  of  the  license^ 
he  is  liable  for  loss  on  resale.  Snyder  ▼. 
Rougher,  63  AtL  893,  894,  214  Pa.  453  (citing 
in  support  of  definition,  Blumenthars  Peti- 
tion, 18  AtL  395,  125  Pa.  412). 

A  'license*'  to  s^  intoxicating  liquor  is 
a  personal  privilege,  which  may  be  valuable 
as  property,  in  a  certain  sense,  for  the  per- 
sonal use  of  the  holder,  but  which  is  not  as- 
signable or  transferable  by  him  in  any  way.. 
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Tracy  y.  Ginsberg,  70  N.  B.  687»  688,  189 
Maes.  200,  286. 

As  a  mere  receipt 

Under  Pen.  Code  1895,  art  112,  penaliz- 
ing the  pursuit  of  a  profession  without  a 
"license"  therefor,  a  receipt  for  the  occupation 
tax  is,  in  the  absence  of  a  statutory  provi- 
sion as  to  what  the  license  shall  contain,  a 
"license."  Fonts  y.  State,  101  S.  W.  223,  224, 
51  Tex.  Cr.  B.  a. 

The  word  ''license,"  in  the  Chicago 
Wheel  Tax  Ordinance,  which  requires  owners 
of  antomobiles  to  obtain  a  license  or  permit 
to  ase  a  vehicle  in  the  city  in  addition  to  the 
license  or  permit  obtained  from  the  Secretary 
of  State,  as  required  by  the  Motor  Vehicle 
Law,  is  used  in  the  sense  of  tax,  and  the  !•- 
Boance  of  the  license  thereunder  amounts  to 
no  more  than  the  giving  of  a  receipt  showing 
that  the  annual  tax  Imposed  by  the  ordinance 
has  been  paid.  Ayres  v.  City  of  Chicago,  87 
N.  B.  1073,  1076,  289  IlL  237. 

Under  the  statutes  of  Alabama  all  occu- 
pation taxes  are  evidenced  by  a  receipt, 
which  is  called  a  "license/'  and  the  fact  that 
an  act  imposing  a  tax  on  the  occupation  of 
an  emigrant  agent  called  the  receipt  evidenc- 
ing the  payment  thereof  a  license  did  not  ren- 
der it  any  less  a  tax  on  the  occupation  for 
revenue.  Kendrick  v.  State,  89  South.  203, 
20i  142  Ala.  48. 


it  distfasnislied 
See  Assignment. 


See  Property. 

Regulate  dlsti«gwished 

To  **license"  means  to  permit,  to  give  au- 
thority, to  conduct  or  carry  on.  It  differs 
from  "regulate*'  in  that  regulate  means  to 
prescribe  the  manner  in  which  a  thing  may 
be  conducted.  Pacific  University  v.  Johnson, 
84  Pac  704,  706,  47  Or.  448. 

Tax  dlstlngnlAed 

See  Tax — ^Taxation. 

As  Tested  ricM 

See  Vested  Bight 

UCEirSE  FEE 

A  "license  fee'*  Is  a  sum  demanded  of 
an  individual  in  return  for  the  grant  of  a 
privilege  which  he  did  not  previously  possess, 
and  is  not  a  tax,  as  ordinarily  understood, 
as  a  contribution  demanded  by  a  sovereign 
from  his  subjects  in  return  for  his  protection. 
The  power  to  enforce  the  terms  of  a  treaty 
with  the  Choctaw  and  Chickasaw  Indians 
that  no  person  shall  expose  goods  for  sale 
without  a  permit  is  a  duty  imposed  on  the 
executive  department  of  the  government,  and 
in  the  discharge  of  that  duty  it  is  not  within 
fbe  jurisdiction  of  the  courts  to  enjoin  such 
tction.  Zevely  v.  Weimer,  82  S.  W.  941,  943, 
5  Ind.  T.  646. 


"A  license  fee'  Is  understood  to  be  a 
diarge  for  the  privilege  of  carrying  on  a 
business  or  occupation,  and  is  not  the  equiv- 
alent or  in  lieu  of  a  property  tax."  The  con- 
tract arrangements  for  the  payment  to  a  mu- 
nicipality of  a  "license  fee"  on  each  street 
car,  modified  as  to  the  amount  of  such  fees 
under  the  authority  of  a  statute  accepted  by 
the  street  railway  company,  stating  that  such 
fees  should  be  taken  "in  full  satisfaction  for 
the  use  of  the  streets  or  avenues,"  does  not 
exempt  the  company  from  the  tax  imposed, 
under  Laws  N.  T.  1899,  c.  712,  on  its  fran- 
chise. People  of  State  of  New  York  ex  rel. 
Brooklyn  City  R,  Co.  v.  State  Board  of  Tax 
Com'rs,  25  Sup.  Ct  713,  714,  199  U.  S.  48, 
50  L.  Ed.  79. 

The  registration  fee  of  |2,  required  by 
St  1903,  p.  607,  c  473,  §  1,  providing  for  the 
registration  of  automobiles,  Is  a  "license  fee," 
and  not  a  tax  for  revenue.  Commonwealth 
V.  Boyd,  74  N.  E.  255,  256,  188  Mass.  79, 
108  Am.  St  Rep.  464. 

A  tax  on  the  gross  receipts  of  a  street 
railroad  company  imposed  as  a  condition  to 
the  exercise  of  the  special  privileges  grant- 
ed it  is  not  a  property  tax  but  is  a  "license 
fee."  North  Jersey  St  By.  Co.  v.  Jersey  City, 
67  AtL  33,  34,  74  N.  J.  Law,  761. 

Under  Tax  Law,  f  46,  providing  that 
where  a  city  has  assessed  a  tax  upon  the 
special  franchise  of  a  corporation,  and  it  ap- 
pears that  the  corporation  has  paid  to  the 
city  any  sum  based  on  a  percentage  of  gross 
earnings  or  other  income  or  any  license  fee 
or  any  sum  of  money  on  account  of  such 
special  franchise,  which  payment  was  in  the 
nature  of  a  tax,  such  payment  shall  be  de- 
ducted from  the  franchise  tax  assessed, 
where  a  subway  company,  under  the  condi- 
tions of  its  franchise,  was  compelled  to  fur- 
nish free,  to  the  dty,  space  in  its  subways, 
the  giving  of  this  free  space  was  not  a  "li- 
cense fee^';  the  term  "license  fee"  not  mean- 
ing anything  else  than  a  payment  in  cash. 
Consolidated  T^egraph  ds  BHectrical  Subway 
Co.  V.  Metz,  104  N.  Y.  Supp.  922,  923,  119 
App.  Div.  835. 

ZJOENSE,       REOUI.ATE,       AKD       RE- 
8TBAIN 

See,  also.  Regulate  and  Restrain. 

The  grant  of  power  to  "license,  regulate, 
and  restrain"  shops  for  the  sale  of  intoxi- 
cating liquors  is  sufficiently  broad  to  war- 
rant a  city  ordinance  requiring  applicants 
for  such  license  to  procure  the  written  as- 
sent of  a  majority  of  the  property  owners 
in  the  immediate  district  City  of  Baton 
Rouge  V.  Butler,  42  South.  650,  663,  118  La. 

7a 

UCEN8E,  BEOUI.ATE,  AND  TAX 

The  new  charter  of  the  dty  of  Baltimore 
(sectioa  6),  authorizing  the  mayor  and  coun- 
cil "to  license,  tax,  and  regulate  all  busi- 
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nesses,  trades,  avocations  or  iHrofesslons," 
conferred  on  the  city  the  power  to  impose  a 
charge  on  commission  merchants  for  the  priv- 
ilege  of  selling  in  the  city  market;  such 
charge  being  a  tax  for  revalue,  and  not  a 
license  or  regulation  tax.  Meushaw  ▼.  State, 
71  AtL  457,  459,  109  Md.  84. 

LICENSE  TAX 

As  tax,  see  Tax — Taxation. 

A  ''license  tax"  is  one  imposed  on  the 
privilege  of  exercising  certain  callings,  pro- 
fessions, and  avocations,  and,  when  collect- 
ed, is  a  part  of  the  general  funds  of  a  city. 
State  ex  rel.  Smith  v.  Berryman,  127  S.  W. 
129,  132,  142  Mo.  App.  373. 

Every  '*Ucense  tax"  is  imposed  for  rais- 
ing revenue  or  as  a  police  regulation,  or  for 
both  purposes.  Johnson  v.  City  of  Great 
Falls,  99  Pac.  1059,  1060,  38  Mont  369,  16 
Ann.  Cas.  974. 

A  "license  tax"  is  "either  a  license,  strict- 
ly so  called,  Imposed  In  the  exercise  of  ordi- 
nary police  power  of  the  state,  or  it  is  a  tax 
laid  in  the  exercise  of  the  power  of  taxation. 
City  Council  of  Montgomery  v.  Kelly,  38 
South.  67,  68,  142  Ala.  552,  70  L.  R.  A.  209, 
110  Am.  St  Rep.  43  (citing  Tied.  Lim.  Po- 
lice Power). 

The  words  ''license  tax,"  used  with  ref- 
erence to  corporations  exclusively,  mean  no 
more  necessarily  than  a  charge  of  some  kind 
Imposed  upon  them  solely  for  their  corpo- 
rate privilege.  Kaiser  Land  &  Fruit  Co.  v. 
Curry,  103  Pac.  341,  344,  349,  155  Cal.  638. 

The  tax  authorized  by  Sess.  Laws  1902, 
p.  73,  c.  3,  §  65,  called  a  "license  tax,"  is,  in 
form  of  an  excise,  a  tax  on  the  business  of 
foreign  cori>orations  levied  for  the  purpose  of 
state  revenue,  and  is  not  a  property  tax,  and 
so  does  not  violate  the  uniformity  clause  of 
the  Constitution.  American  Smelting  &  Re- 
fining Co.  V.  People  ex  rel.  Llndsley,  82  Pac. 
531,  533,  34  Colo.  240. 

The  tax  imposed  by  Act  Ky.  March  28, 
1906,  upon  persons  engaged  in  compounding, 
rectifying,  adulterating,  or  blending  distilled 
spirits,  iB  a  "license  or  occupation  tax,"  and 
not  a  property  tax.  Brown-Forman  Co.  v. 
Commonwealth  of  Kentucky,  30  Sup.  Ot  578, 
580,  217  U.  S.  663,  54  L.  Ed.  883. 

An  ordinance  enacted  by  the  board  of 
supervisors  of  the  city  and  county  of  San 
Francisco  is  entitled  "An  ordinance  impos- 
ing a  license  for  the  purpose  of  regulation 
upon  persons  ♦  ♦  •  selling  •  •  •  malt 
or  fermented  liquors  *  *  *  in  quan- 
tities of  one  quart  or  more,  less  than  five 
gallons,  when  the  same  is  contained  in  seal- 
ed packages,  and  not  to  be  drunk  on  the 
premises  where  sold,  •  ♦  ♦  requiring  a  per- 
mit therefor."  The  ordinance  makes  it  un- 
lawful to  sell  such  liquors  "without  first  hav- 
ing obtained  a  permit  therefor  from  the 
board  of  police  commissioners,  and  paying 


the  license  fee  herein  provided";  requires 
any  person  doing  such  act  to  procure  a  li- 
cense, paying  therefor  "a  license  fee  of  $150 
per  annum";  requires  application  for  renew- 
als to  be  passed  upon  by  the  board  of  police 
commissioners,  and  declares  that  the  ordi- 
nance and  "the  license  herein  imposed"  are 
enacted  to  regulate  the  business  described. 
The  charter  of  the  dty  and  county  of  San 
Francisco  (article  2,  c.  2,  f  1)  authorizes  the 
board  of  supervisors  to  make  all  necessary 
police  regulations;  and  subdivision  15  au- 
thorizes it  to  impose  "license  taxes,*'  but 
provides  that  no  license  taxes  shall  be  im- 
posed upon  one  who,  at  any  fixed  place  of 
business,  sells  goods,  etc.,  except  such  as  re- 
quire permits  from  the  board  of  police  com- 
missioners, as  provided  in  this  charter.  Held, 
that  the  ordinance  was  enacted  solely  for 
regulation,  and  not  for  revenue,  and  the  li- 
cense imposed  was  a  "license  tax"  within 
subdivision  15,  so  that  the  board  had  no  pow- 
er to  impose  it,  slnce^  while  a  "tax,"  tech- 
nically, only  includes  charges  imposed  for 
producing  revenue,  and  not  for  purposes  of 
regulation  under  the  police  power,  the  term 
"license  tax,"  as  used  in  the  statutes  and 
by  the  courts,  includes  license  charges  of 
every  character,  whether  imposed  for  reve- 
nue or  police  regulations,  or  both.  John 
Rapp  &  Son  v.  Kiel,  115  Pac.  651,  652.  159 
Cal.  702. 

LICENSED 

See  Duly  Licensed. 


Lie 


A  "licensee"  is  one  who  goes  onto  the 
land  of  another  for  his  own  purposes  only. 
Williams  v.  Belmont  Coal  &  Coke  Go^  46  S. 
E.  802,  806,  56  W.  Va.  84. 

The  terms  "mere  licensee"  or  **bare  li- 
censee" are  often  used  as  synonymous  with 
"trespasser."  Pittsburgh,  C,  C.  &  St  L.  R. 
Co.  V.  Simons  (Ind.)  76  N.  B.  883,  886. 

A  "mere  licensee"  is  one  who  is  clothed 
with  no  right  and  to  whom  no  invitation  has 
been  extended  but  who  is  upon  the  premises 
of  another  by  permission  or  acquiescence. 
Norfolk  &  W.  Ry.  Co.  v.  Denny's  Adm'r,  66 
S.  B.  321,  328,  106  Va.  383. 

A  person  is  a  mere  "licensee"  where  he 
was  not  on  the  premises  by  invitation  ex- 
pressed or  implied,  nor  for  any  business  con- 
nected with  defendant  nor  in  relation  to  any 
business  for  which  the  freight  house  in  which 
he  was  injured  was  used,  but  went  there  of 
his  own  volition,  uninvited,  concerning  a 
matter  which  was  personal  to  himself  in 
which  the  defendant  bad  no  interest  Means 
V.  Southern  Cal.  R.  Co.,  77  Pac.  1001,  1002, 
144  Cal.  473,  1  Ann.  Cas.  206. 

A  person  is  a  "licensee"  when  he  is  on 
the  land  of  others  with  their  consent,  ex- 
pressed or  implied.  If  a  person  is  a  licensee, 
he  is  rightfully  on  the  landowners*  premises^ 
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and  it  cannot  be  found  he  is  In  fault  when 
he  Bbows  he  was  exercising  ordinary  care. 
Consequently  he  may  recover  if  it  appears 
they  failed  to  do  what  the  ordinary  man 
wonld  have  done  to  prevent  an  accident. 
Brown  V.  Boston  &  M.  R.  R.,  64  Atl.  194,  199, 
73  N.  H.  568. 

Where  plaintiff  went  on  defendant's 
premises  to  transact  private  business  with 
rtbe  defendant's  employes,  in  which  defend- 
J  ant  had  no  Interest,  he  was  a  mere  "licen- 
see," though  defendant  directed  him  to  use 
the  elevator  in  which  he  was  injured;  and, 
no  active  n^ligence  being  shown,  he  was  not 
entitled  to  recover  for  injuries  sustained  in 
using  the  elevator.  Muench  v.  HelUemann, 
96  N.  W.  800-802,  U9  Wis.  441. 

"In  a  strict  and  legal  sense  there  is  a 
well-defined  distinction  between  a  mere  'li- 
censee' and  one  who  goes  upon  the  premises 
of  another  by  invitation,  express  or  implied. 
In  a  general  sense,  one  upon  the  premises  of 
another  by  invitation  is  a  licensee,  and,  if 
sued  for  trespass,  his  defense  would  be  leave 
and  Ucense  of  the  owner;  but,  in  a  strict  and 
somewhat  technical  sense,  to  go  upon  prem- 
ises upon  an  in\plied  invitation  means  more 
than  a  mere  license."  Pauckner  v.  Wakem, 
83  N.  E.  202,  204,  231  IlL  276,  14  L  R.  A.  (N. 
S.)  U18. 

The  occupant  of  a  stall  in  a  public  mar- 
ket is  not  necessarily  a  mere  "licensee." 
Swayze  v.  City  of  Monroe,  40  South.  926, 
928,  116  La.  643. 

A  newsboy  who  enters  a  stone  quarry  to 
sell  papers,  in  his  own  interest  or  that  of 
his  employer,  or  who  enters  by  permission 
to  sell  his  papers,  or  to  accommodate  some 
workman  who  wishes  to  purchase  a  paper,  is 
only  a  "licensee,"  as  his  business  has  no  re- 
lation to  the  business  of  the  proprietor,  and 
it  was  not  the  duty  of  the  proprietor  to  have 
the  grounds  reasonably  safe  for  such  licensee. 
Norris  V.  Hugh  Nawn  Contracting  Co.,  91  N. 
a  886,  887,  206  Mass.  58,  31  L.  R.  A.  (N.  S.) 
628,  19  Ann.  Cas.  424. 

Where  a  complaint  for  injuries  to  plain- 
tiff alleged  that  he  was  employed  by  defend- 
ants, and  that  defendants  by.  their  agent  of- 
fered to  convey  plaintiff  in  a  sleigh  to  his 
place  of  employment,  which  offer  plaintiff  ac- 
c^ted,  and  was  injured  by  the  negligent 
driving  of  such  agent,  plaintiff  was  not  pre- 
cluded by  the  complaint  from  proving  that, 
at  the  time  of  the  injury,  the  relationship  ex- 
isting between  him  and  defendants  was  that 
<rf  "licensor  and  licensee,"  and  not  that  of 
master  and  servant.  Pigeon  v.  tAue,  67  AtL 
886,  887,  80  Conn.  237,  11  Ann.  Cas.  871. 

Unless  mainly  imposed  for  revenue  a  li- 
cense fee  is  not  a  tax,  but  the  price  paid  for 
the  privilege  of  exercising  a  franchise.  Sums 
imposed  in  the  regulation  of  the  business  of 
numing  vehicles  for  hire  are  license  fees  and 
not  occupation  taxes.  Ex  parte  Denny,  129 
8.  W.  U15,  69  Tex.  Cr.  R.  579. 


"A  liare  licensee'  is  one  who  enters  upon 
the  land  of  another  simply  virlthout  objection 
of  the  owner  or  by  sufferance  of  the  owner 
or  occupier,  whether  such  land  be  inclosed 
or  uninclosed.  Such  bare  licensee  enters  the 
land  at  his  own  risk,  and  if,  while  on  such 
land,  such  bare  licensee  be  injured  by  the  y^ 
negligence  of  the  owner  or  occupant  of  such 
land,  he  has  no  right  to  recover."  Connell 
V.  Keokuk  Electric  R.  &  Power  Co.,  109  N. 
W.  177,  178,  131  Iowa,  622. 

A  person  accompanying  passengers  to  as- 
sist them  in  entering  a  train,  though  not  a 
passenger,  is  not  a  "bare  licensee,"  as  he 
has  at  least  a  tacit  invitation  of  the  carrier 
by  virtue  of  the  relation  existing  between  the 
carrier  and  the  passenger,  and  the  carrier 
must  exercise  at  least  ordinary  care  to  avoid 
injuring  him  by  defective  stational  facilities 
or  approaches  thereto.  Chesapeake  &  O.  Ry. 
Co.  V.  Paris'  Adm'r,  69  8.  a  898,  899,  107  Va. 
408. 

A  bare  "licensee,"  barring  wantonness  or 
some  form  of  intentional  wrong  or  active  neg- 
ligence by  the  owner  or  occupier,  takes  the 
premises  as  he  finds  them,  and  mere  per- 
mission involves  leave  and  license  but  be* 
stows  no  right  to  care.  Where  a  proprietor 
of  a  store  invited  plaintiff  to  come  to  the 
store  to  advise  him  in  a  business  transaction, 
and  plaintiff,  on  reaching  the  store,«found  the 
proprietor  busy,  and  while  waiting,  as  he  was 
required  to  do,  he  asked  permission  to  go 
to  the  basement  to  a  closet,  and  permission 
was  granted,  and  while  going  he  fell  into  an 
unguarded  pit  in  the  basement,  plaintiff  was 
on  the  premises  in  response  to  the  proprie- 
tor's invitation  and  was  not  a  bare  licensee 
at  the  time,  and  the  proprietor  owed  him  the 
duty  of  exercising  ordinary  care  for  bis  pro- 
tection. Glaser  v.  Rothschild,  120  S.  W.  1,  3, 
221  Mo.  180,  22  Lw  R.  A.  (N.  S.)  1045,  17 
Ann.  Cas.  676. 

A  "licensee"  of  a  patent  is  one  who  is 
not  the  owner  of  an  interest  in  the  patent, 
but  who  has,  by  contract,  acquired  a  right  to 
make,  or  use,  or  sell  macdiines  embodjring  the 
invention.  Hartman  v.  John  D.  Park  &  Sons 
Co.,  145  Fed.  858,  368;  Cortelyou  v.  Charles 
Eneu  Johnson  ft  Co.,  138  Fed.  110,  117  (quot- 
ing and  adopting  definition  in  Heaton-Pen- 
insular  Button  Fastener  Co.  v.  Eureka  Spe- 
cialty Co.,  77  Fed.  288,  25  O.  O.  A.  267,  35 
L.  R.  A.  728,  and  citing  Gayler  v.  Wilder,  10 
How.  [51  U.  S.]  477,  13  L.  Ed.  504 ;  Oliver  v. 
Rumford  Chemical  Works,  8  Sup.  Ct  61,  109 
U.  S.  75,  27  U  Ed,  862). 

A  Club  incorporated  by  Acts  1858,  p.  121, 
c.  95,  as  amended  as  a  social  club,  and  main- 
taining a  clubhouse  in  the  dty  of  Baltimore, 
and  there  furnishing  to  its  members  refresh- 
ment. Including  intoxicating  liquors,  and 
holding  a  license  to  sell  liquors  in  the  city 
of  Baltimore,  is  a  "licensee"  under  Pub.  Loc. 
Laws  Baltimore  City,  art.  4,  relating  to  in- 
toxicating liquors,  and  by  virtue  of  Acts  1S9S, 
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p.  778,  c.  246,  and  Acts  1906,  p.  474,  C  278, 
is  liable  to  the  penalty  prescribed  by  Balti- 
more City  Charter,  f  685,  for  selling  liquor  on 
Sunday,  though  the  sale  is  made  to  its  mem- 
bers. State  V.  Maryland  Club,  66  Atl.  667, 
669,  105  Md.  585. 

"licensee,"  as  that  term  is  used  in  con- 
nection with  railway  property,  and  the  op- 
eration of  railway  trains,  Is  one  who  goes 
upon  the  station  grounds  or  tracks  for  pur- 
poses other  than  transportation  by  permis- 
sion, either  express  or  implied.  Where  the 
wife  of  a  station  agent  was  accustomed  to 
assist  her  husband  with  the  work  in  the  sta- 
tion office,  which  was  known  to  the  officers 
of  the  road  In  charge  of  the  division,  and  not 
objected  to  by  them,  she  was  a  licensee,  and 
the  road  was  liable  for  injuries  to  her  while 
so  in  the  office,  owing  to  the  derailment  of  a 
train  caused  by  running  it  at  a  dangerous 
speed  over  a  defective  track.  Croft  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  108  N.  W.  1053,  1056, 
132  Iowa,  687. 

The  relation  of  carrier  and  passenger  is 
one  of  contract.  There  must  be  an  agreement 
by  the  carrier  and  generally  a  consideration 
paid  by  or  for  the  passenger  to  bring  the 
relation  into  being.  Where  plaintiff,  upon 
the  invitation  of  his  brother,  a  switch  brake- 
man,  attempted  to  ^ide  upon  a  portion  of  a 
freight  train  being  switched  in  railroad  yards 
and  was  injured,  he  was  neither  a  passen- 
ger nor  a  "licensee."  Skirvin  v.  Louisville  & 
N.  R.  Co.  (Ky.)  100  S.  W.  308. 

Where  the  roadbed  of  a  railroad  had 
long  been  used  with  the  knowledge  and  tacit 
consent  of  the  railroad  as  a  common  passage- 
way by  the  public  generally  at  all  times,  a 
pedestrian  on  the.  roadbed  was  a  "licensee,*' 
and  the  railroad  owed  him  the  duty  of  ordi- 
nary care  to  avoid  injuring  him.  Chesapeake 
&  O.  Ry.  Co.  V.  Corbin's  Adm'r,  67  S.  B.  179, 
181,  110  Va.  700. 

A  "licensee"  is  a  person  who  is  neither  a 
passenger,  servant,  nor  trespasser,  and  not 
standing  in  any  contractual  relation  to  the 
railroad,  and  permitted  to  come  on  its  prem- 
ises for  his  own  interest,  convenience,  or 
gratification.  Gainesville  &  Gulf  R.  Co.  ▼. 
Peck,  46  South.  1019,  1022,  55  Fla.  402. 

Mere  failure  to  pay  fare  does  not  deprive 
one  riding  on  a  street  car  of  his  rights  as  a 
passenger,  nor  does  it  convert  his  relation  to 
the  owner  into  that  of  a  mere  "licensee.*' 
Gabbert  v.  Hackett,  115  N.  W.  345,  347,  135 
Wis.  86, 14  L.  R.  A.  (N.  S.)  1070  (citing  Cleve- 
land, C,  C.  &  St  K  Ry.  Co.  v.  Ketcham,  33 
N.  B.  116,  133  Ind.  346,  19  L.  R.  A.  339,  36 
Am.  St  Rep.  550;  Hurt  v.  Southern  R.  Co., 
40  Miss.  391;  Muehlhausen  v.  St.  Louis  R. 
Co.,  2  S.  W.  815,  91  Mo.  332;  Rose  v.  Des 
Moines  Val.  R.  Co.,  39  Iowa,  246;  Shear.  & 
R.  Neg.  f  491 ;  Todd  v.  Old  Colony  &  F.  R. 
R.  Co.,  8  Allen  [85  Mass.]  18,  80  Am.  Dec.  49 ; 
Wilton  v.  Middlesex  R.  Co.,  107  Mass.  108,  9 
Am.  Rep.  U;   Jacobus  v.  St  Paul  &  0.  Ry. 


Co.,  20  Minn.  125  [GIL  110],  18  Am.  Rep.  360; 
Philadelphia  &  R.  R.  Co.  v.  Derby,  14  How. 
[55  U.  S.]  468,  14  L.  Ed.  502;  The  New  World 
V.  King,  16  How.  [57  U.  S.]  469,  14  L.  Bd. 
1019). 

LICENSEE  BT  EXPRESS  INTTTATIOH 

'*A  'licensee  by  express  invitation'  is  one 
who  is  directly  invited  by  the  owner  of  the 
land  to  enter  upon  it,  and  such  person  is 
rightfully  upon  such  land."  Connell  ▼.  Keo- 
kuk Electric  R.  &  Power  Co.,  109  N.  W.  177, 
178,  131  Iowa,  622. 

LICENSEE  BT  IMPLIED  INVnATIOH 

"A  'licensee  by  implied  Invitation'  is  one 
who  has  been  invited  to  enter  upon  the  land 
either  by  the  owner  or  occupier  of  the  same 
by  some  affirmative  act  done  by  such  owner 
or  occupant,  or  by  appearances  which  Justifjr 
persons  generally  in  believing  that  such  own- 
er or  occupant  had  given  his  consent  to  the 
public  generally  to  enter  upon  or  to  cross 
over  his  premises;  and,  while  such  licensee 
is  acting  within  the  scope  and  limit  of  such 
implied  invitation,  he  has  the  lawful  right  to 
be  where  he  is  so  invited."  Connell  ▼.  Keo- 
kuk Electric  R.  ft  Power  Co.,  109  N.  W.  177, 
178,  131  Iowa,  622. 

LICENSEE  WITH  AN  INTEREST 

"One  who,  in  the  performance  of  his 
own  interests  or  those  of  his  master's,  as- 
sists servants  of  another  in  the  performance 
of  their  work,  is  not  a  'fellow  servant*  of 
such  servants,  nor  a  'volunteer,*  but  occupies 
a  third  position,  viz.,  that  of  a  licensee  with 
an  Interest*  '*  Kelly  v.  Tyra,  114  N.  W.  750. 
753,  108  Minn.  176,  17  L.  R.  A.  (N.  S.)  334 
(quoting  and  adopting  definition  in  Ryan  v. 
John  0*Brien  Boiler  Works,  68  Mo.  App.  148, 
151). 

LICENTIOUSNESS 

See  Lewdness. 

LIEN 

See  Attorney's  lien;  Builder's  Uen; 
Carrier's  lien;  Charging  lien;  Com- 
mon-Law Lien;  Equitable  Lien;  Fac- 
tor's Lien;  Grantor's  Lien;  Judgment 
for  Recovery  of  Property  or  for  Kta- 
forcement  of  Lien;  Judgment  lien; 
Maritime  Lien;  Mechanic's  Lien; 
Partner's  Lien;  Possessory  Lien;  Pre- 
ferred Lien;  Seller's  Lieu;  Statutory 
Lien;  Tax  Lien;  Valid  Lien;  Yea^ 
dor's  lien. 

Other  lien,  see  Other. 

Secured  by  legal  proceedings,  see  Legal 
Proceedings. 

Such  lien,  see  Such. 

"A  lien'  is  said  to  be  a  qualified  right 
which,  in  a  given  case,  may  be  exercised  ov^ 
the  property  of  another."  Advance  Thresher 
Co.  v.  Beck,  128  N.  W.  815,  316,  21  N.  D.  55, 
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Adu.  Cas.  1913B,  517  (quoting  and  citing  a 
definition  in  Anderson  v.  State,  23  Miss.  459). 

A  "lien"  Is  a  right  by  which  a  person  is 
entitled  to  obtain  satisfaction  of  a  debt  by 
means  of  property  belonging  to  the  person  in- 
debted to  him.  Frick  ▼.  HiUiard,  95  N.  O. 
117,  122. 

In  the  strict  legal  sense,  a  '*lien"  is  a 
right  in  one  person  to  detain  that  which  is  in 
his  possession  belonging  to  another  nntll  cer- 
tain demands  of  such  person  in  possession 
are  satisfied.  In  re  Ransford,  194  Fed.  658, 
MO,  115  a  O.  A.  500. 

A  "lien'*  is  a  holding  or  daim  which  one 
person  has  on  the  property  of  another  as  se- 
curity for  a  Judgment  or  some  charge  or 
debt  out  of  that  property.  United  States  Ox- 
ygen Co.  V.  Bernard  A.  Buge,  136  N.  Y.  Supp. 
297,  301  (citing  5  Words  and  Phrases,  p. 
4144);  Meanor  t.  Goldsmith,  66  Atl.  1084, 
1066,  216  Pa.  489,  10  L.  R.  A.  (N.  S)  342 
(quoting  definition  in  2  Bouy.  Law  Diet  226). 

A  "Uen"  is  the  right  of  the  creditor  to 
take  his  debt  out  of  a  specified  res,  which, 
though  it  may  be  a  changing  fund,  must  nev- 
ertheless be  ascertained,  since  It  is  a  prop- 
erty right,  and  could  not  be  said  to  arise  by 
a  mere  custom  restricting  a  borrower's  right 
to  use  the  money  loaned  to  release  certain 
secarlties  from  a  former  pledge,  nor  by  a 
promise  to  pay  the  creditor  from  a  partic- 
ular fund.  Hotchklss  y.  National  City  Bank 
of  New  York,  200  Fed-  287,  291. 

The  term  "lien,"  in  a  narrow  technical 
sense,  signifies  a  right  by  which  a  person  in 
possession  of  personal  property  holds  and 
detains  it  against  the  owner  In  satisfaction 
of  a  demand.  The  term,  however,  has  a 
more  extensive  meaning,  being  used  to  de- 
note a  legal  claim  or  charge  on  property,  real 
or  personal,  for  the  payment  of  a  debt  or 
duty;  every  such  claim  or  charge  being  still 
a  "lien,"  though  the  property  be  not  in  the 
possession  of  him  to  whom  the  debt  or  duty 
is  due.  It  is  a  hold  or  claim  which  one 
has  on  the  property  of  another  as  security 
for  some  debt  or  charge  and  may  exist  inde- 
pendent of  possession.  As  in  maritime  law 
and  in  equity,  the  term  is  used  as  synony- 
mous with  a  charge  or  Incumbrance  on  the 
thing  where  there  is  neither  Jus  in  re  nor  ad 
rem,  nor  possession  of  the  thing.  In  re  Ma- 
her,  169  Fed.  997,  999  (citing  5  Words  and 
Phrases,  p.  4144  et  seq.). 

"The  term,  lien,*  in  a  narrow  and  more 
tec^mical  sense,  signifies  the  right  by  which 
a  person  in  possession  of  personal  property 
holds  and  detains  it  against  the  owner  In 
satisfaction  of  a  demand;  but  It  has  a  more 
extensive  meaning,  and  in  common  accepta- 
tion is  understood  and  used  to  denote  a  le- 
gal claim  or  charge  on  property,  either  real 
or  personal,  for  the  payment  of  any  debt  or 
duty.  Every  such  claim  or  charge  \a  still  a 
Hen  on  the  property,  although  the  property  be 
not  in  the  possession  of  him  to  whom  the 
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debt  or  duty  Is  due.  A  lien'  is  defined  to  be 
a  hold  or  claim  as  security  for  some  debt  or 
charge.  At  common  law  there  could  be  no 
lien  without  possession.  It  is  therein  defin- 
ed as  a  right  in  one  man  to  retain  that  which 
is  in  possession  and  belonging  to  another. 
In  maritime  law,  liens  exist  independently 
of  possession,  either  actual  or  constructive; 
and  in  the  courts  of  equity  the  term  'lien'  is 
used  as  syonymous  with  a  charge  or  incum- 
brance upon  the  thing,  where  there  is  nei- 
ther Jus  in  re  nor  ad  rem,  nor  possession  of 
the  thing."  Irrespective  of  whether  the  lien 
upon  the  funds  impounded  by  the  service  of 
the  summons  of  garnishment  attaches  before 
final  Judgment  or  not,  the  service  of  the  sum- 
mons of  garnishment  so  far  places  the  funds 
found  in  the  hands  of  the  garnishee  (espe- 
cially when  the  money  Is  paid  into  court,  or 
in  lieu  thereof  a  dissolving  bond  given)  into 
the  custody  and  control  of  the  court  admin- 
istering the  case  that  it  will  be  entitled  to 
hold  and  subject  the  fund,  (Jesplte  the  sub- 
sequent bankruptcy  of  the  defendant,  if  the 
petition  in  bankruptcy  be  filed  more  than 
four  months  after  such  custody  is  obtained. 
National  Surety  Co.  of  New  York  v.  Med- 
lock,  58  S.  E.  1131,  2  Ga.  App.  665  (quoting 
5  Words  and  Phrases^  p.  4144). 

The  "lien"  given  i)ersons  who  have  fur- 
nished material  for  the  construction  of  a 
vessel  has  been  defined  as  "a  tie  hold  or  se- 
curity," or  "a  sort  of  proprietary  interest 
springing  from  the  nature  of  the  transaction 
and  beneficial  service  rendered  to  the  ship," 
or  as  a  "hold  upon  property  specifically  at- 
taching thereto  for  the  satisfaction  of  some 
claim."    Wight  v.  Maxwell,  4  Mich.  45,  55. 

A  bank  holding  notes  of  a  depositor 
which  are  due  has  the  right  to  charge  the 
same  to  the  depositor's  account  Such  right 
is  not  strictly  a  lien,  within  the  meaning  of 
the  bankruptcy  law,  but  a  right  of  set-off; 
but  it  can  be  exercised  only  as  to  notes  which 
are  due.  Irish  v.  Citizens'  Trust  Co.  of  Utl- 
ca,  N.  Y.,  163  Fed.  880,  891. 

The  word  ''lien"  is  inaptly  applied  to  a 
general  deposit  which  is  the  property  of  the 
bank  itself,  but  can  be  properly  applied  to 
special  specific  deposits  of  chattels,  choses  in 
action,  valuables,  etc  Wynn  v.  Tallapoosa 
County  Bank,  53  South.  228,  286, 168  Ala.  469. 

A  right  to  a  "lien"  does  not  include  the 
right  to  every  onerous  burden  which  may 
be  thought  to  be  advantageous  to  the  favor- 
ed creditors.  The  burden  sought  to  be  en- 
forced must  be  something  that  can  reason- 
ably be  considered  as  naturally  a  part  of 
the  thing  granted — the  lien.  But  a  lien  on 
real  property  is  a  thing  entirely  different  and 
distinct  from  a  personal  obligation  in  the 
form  of  a  bond.  The  latter  is  not  included 
in  the  former,  and  is,  indeed,  a  totally  differ- 
ent kind  of  security.  Shaughnessy  v.  Amer- 
ican Surety  Co.,  71  Pac.  701,  138  Cal.  543. 
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Under  Civil  Damage  Act  (Code  1006,  a 
32)  §  26,  providing  that  if  a  landlord's  prop- 
erty be  '*selzed  or  taken"  for  any  fine,  etc., 
by  reason  of  his  tenant's  unlawful  acts,  such 
landlord  may  recover  damages  and  costs,  a 
"lien"  upon  a  landlord's  property,  being  de- 
fined as  a  hold  or  claim  which  one  has  upon 
the  property  of  another  as  a  security  for 
some  debt  or  charge,  does  not  constitute  a 
"seizure  or  taking"  of  his  property  within 
the  meaning  of  the  statute.  Brown  v.  United 
States  Fidelity  &  Guaranty  Co.,  74  S.  B.  868, 
869,  70  W.  Va.  613. 

The  right  of  creditors  of  a  mortgagor, 
dying  without  sufficient  personal  estate  to 
pay  his  debts,  to  sell  the  real  property  for 
that  purpose  within  three  years  after  admin- 
istration, as  authorized  by  Code  Civ.  Proc.  §§ 
2749,  2750,  is  a  mere  statutory  power,  and 
not  a  "lien"  on  the  lands,  which  would  make 
them  necessary  parties  to  a  foreclosure  ac- 
tion. Heidgerd  v.  Reis,  119  N.  Y.  Supp.  921, 
923,  135  App.  Div.  414. 

A  contract  with  a  subagent  to  solicit  in- 
surance for  commissions,  stipulating  that 
the  general  agent  will  advance  him  $25  per 
week,  and  providing  that  all  money  collected 
by  the  subagent  for  premiums  on  policies 
must  be  turned  over  to  the  general  agent, 
and  that  the  subagent  will  repay  the  general 
agent  all  sums  advanced,  said  advances  to 
constitute  a  lien  against  all  commissions,  ab- 
solutely binds  the  subagent  to  repay  all  ad- 
vances; the  word  "lien"  meaning  a  claim 
which  one  has  on  the  property  of  another  as 
a  security  for  a  debt,  contemplating  that  the 
advances  constitute  a  debt  Straus  v.  Rosen- 
thal, 121  N.  Y.  Supp.  267,  269. 

Pub.  St  1901,  c.  245,  §  28,  provides  that, 
if  a  trustee  is  adjudged  chargeable  for  any 
personal  property  subject  to  mortgage,  pledge, 
or  other  lien,  the  court  may  appoint  a  receiv- 
er. Section  29  provides  that  if  a  trustee  is 
adjudged  chargeable  for  any  security  for 
payment  of  money,  or  any  chose  in  action 
upon  which  execution  cannot  be  levied,  the 
court  may  appoint  a  receiver.  Section  30 
provides  that  the  trustee  may  be  adjudged 
trustee  for  the  value  of  any  note,  chose  in 
action,  etc.,  which  he  refuses  to  deliver  to 
the  receiver.  The  trustee  held  a  check  pay- 
able to  himself  and  defendant,  who  trans- 
ferred his  interest  to  claimant,  after  service 
of  the  writ  with  claimant's  knowledge.  Held, 
that  the  check  was  a  chose  in  action,  the 
possession  of  which  was  a  "lien"  within  the 
statute,  though  defendant  did  not  indorse  the 
check  to  him  for  collection,  so  that  the  trus- 
tee was  chargeable  therefor,  and  a  receiver 
was  pfoperly  appointed  to  collect  it  Mus- 
grove  V.  Goss,  72  Ati.  371,  373,  75  N.  H.  208. 

Under  Civ.  Code  1895,  §  2801,  subd.  2. 
as  amended  by  the  act  of  1899  (Acts  1899,  p. 
33;  Van  Epps'  Code  Supp.  §  6176),  giving  to 
mechanics,  contractors,  materialmen,  and 
persons  furnishing  material  for  the  improve- 


ment of  real  estate,  special  liens  thereon,  and 
when  work  done  or  material  furnished  for 
the  improvement  of  real  estate  is  done  or 
may  be  furnished  upon  the  employment  of 
a  contractor,  or  other  persons  than  the  own- 
er,  the  lien  shall  attach  to  the  real  estate 
improved,  for  the  amount  of  work  done,  or 
material  furnished,  unless  the  owner  shows 
that  such  lien  has  been  waived  in  writing, 
or  produces  the  sworn  statement  of  the  eon- 
tractor,  or  other  person,  at  whose  instance 
the  work  was  done,  or  material  was  furnish- 
ed, that  the  agreed  price  or  reasonable  value 
thereof  has  been  paid,  the  word  "liens"  is  to 
be  construed  to  mean,  not  the  perfected  and 
recorded  liens,  but  the  inchoate  or  imperfect 
liens^  or  claims  arising  by  the  mere  furnish- 
ing of  material  or  the  performance  of  labor. 
Green  v.  Farrar  Lumber  Co.,  46  S.  B.  02, 
63,  119  Ga.  30. 

Lien  Law  (ConsoL  Laws  1909,  c.  33)  | 
17,  providing  that,  if  a  lienor  is  made  de- 
fendant to  a  suit  to  enforce  another  lien, 
and  plaintiff  or  such  defendant  has  filed  no- 
tice of  pendency  of  the  suit,  the  lien  of  such 
defendant  is  continued,  does  not  extend  to 
municipal  "liens."  William  Bradley  &  Son 
V.  Henry  Huber  Co.,  131  N.  Y.  Supp.  388,  390, 
146  App.  Div.  630. 

The  word  "lien,"  in  Comp.  Laws,  I  5031, 
giving  a  "lien"  to  warehousemen  which  shall 
extend  to  all  legal  demands  for  storage 
against  the  owner  of  the  property,  means  a 
general  "lien,"  and,  where  goods  removed 
without  payment  of  charges  are  subsequent- 
ly stored,  the  warehouseman  may  retain 
them  for  payment  of  the  first  chargea  Kauf- 
man V.  Leonard,  102  N.  W.  632,  139  Mich. 
104. 

The  "lien"  given  under  Wilson's  Rev.  & 
Ann.  St  1903,  c.  3,  §§  108,  110,  providing  that 
any  person  employed  in  feeding  or  herding 
any  domestic  animals  shall,  for  the  amount 
due  for  such  feeding  or  herding,  have  a  "lien" 
on  the  animals,  is  similar  to  a  lien  under  a 
chattel  mortgage.  It  may  be  foreclosed*  and 
the  property  sold  to  satisfy  it  Crismon  ▼. 
Barse  Live  Stodc  Commission  Co.,  -87  Pac. 
876,  877,  17  OkL  117. 

Where  a  deed  provides  that  the  grantee 
shall  assume  and  pay  existing  mortgages, 
"liens,"  taxes,  and  claims  of  any  and  every 
description,  the  assumption  clause  mAigty^g 
use  of  the  general  word  "liens"  includes  not 
only  mechanics'  liens  but  all  kinds  of  "liens." 
Gage  V.  Cameron,  72  N.  B.  204,  209,  212  IlL 
146. 

Assessment  or  tax 

A  lien  is  a  hold  or  claim  which  one  per- 
son has  upon  the  property  of  another  as  a 
security  for  some  debt  or  charge.  In  the  na- 
ture of  things,  no  tax  or  assessment  can  ex- 
ist, so  as  to  become  a  lien  or  incumbrance 
upon  real  estate,  until  the  amount  thereof  is 
ascertained  and  determined.  Gillmor  T.  Dale, 
76  Pac  932,  934,  27  Utah,  372. 
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Wbere  the  owners  of  a  tenement  house 
on  November  1,  1906,  contracted  to  convey 
the  same  free  from  all  Incumbrances  and  vio- 
lations of  the  tenement  house  act  (Laws  1901, 
p.  889,  c  334),  and  on  May  25th  had  been 
served  with  notice  to  Install  a  water  meter, 
which  was  Installed  by  the  water  department 
on  October  8th,  but  the  cost  was  not  certified 
nntil  November  1st,  nor  the  bill  certified  to 
the  comptroller  until  December  13,  1906,  the 
assessment  therefor  was  not  a  lien  on  the 
premises,  when  conveyed  on  December  11th, 
the  words  "lien  or  incumbrance"  being  used 
to  cover  only  a  charge  against  the  property 
after  it  has  been  ascertained  or  determined. 
Feder  v.  Rosenthal,  116  N.  T.  Supp.  2,  4,  62 
Misc.  Rep.  610. 

Defendant  vendors  covenanted  to  pay 
any  assessment  of  a'  kind  mentioned  therein 
for  the  payment  of  which  any  lien  existed 
July,  1899,  on.  the  lot  conveyed;  there  being 
then  no  power  to  lay  any  such  assessments, 
and  the  land  not  being  subject  to  any  existing 
lien  for  such  assessments.  A  valid  assess- 
ment was  thereafter  laid  under  St  1902,  c. 
527.  Held,  that  the  word  "lien,"  in  defend- 
ants' covenant,  referred  to  the  lien  of  an  ex- 
isting incumbrance,  and  was  not  to  be  ex- 
tended to  Include  the  possibility  of  a  future 
Incumbrance  being  created  by  subsequent  leg- 
islation, and  hence  that  the  defendants  were 
not  bound  to  pay  such  subsequent  assessment. 
Campbell  v.  Haven,  97  N.  B.  611,  612,  211 
Mass.  121. 

Tax  liens  held  by  the  state  of  Minnesota 
are  within  the  terms  <tf  Laws  1905,  p.  459, 
c  305,  i  13,  providing  that  it  shall  be  joined 
a8  a  party  defendant  whenever  It  has  an  in- 
terest in  or  "lien  upon  the  land"  in  suit  In 
re  National  Bond  &  Security  Co.,  104  N.  W. 
678,  679,  96  Minn.  119. 


The  right  created  by  the  assignment,  as 
secnrity,  of  one's  expectancy  in  the  estate  of 
his  living  ancestor,  being  a  present  equitable 
charge,  which,  when  the  descent  is  cast,  at 
once  ripens  into  a  "lien"  on  the  property.  Is 
.  within  Bankr.  Act  July  1, 1898,  c.  541,  §  67,  30 
Stat  564,  exempting  from  its  operation  and 
preserving  all  liens  created  by  the  bankrupt, 
and  therefore  enforceable  against  the  bank- 
rnpt  after  his  discharge^  especially  where  the 
property  did  not  come  into  the  possession  of 
the  assignee  in  bankruptcy,  because  not  then 
acquired  by  the  bankrupt  Bridge  v.  Kedon, 
126  Pac  149,  152,  163  Cal.  493,  43  U  B.  A. 
(N.  S.)  404. 

As  elidaa  or  demand 

A  personal  claim  against  a  bankrupt's 
estate  does  not  constitute  a  "lien."  Eason  v. 
Qarrison  ft  Kelly,  82  S.  W.  800,  801,  36  Tex. 
Civ.  App.  574. 

Where  a  contract  for  the  tele  of  land 
containing  a  ndne  limited  the  application  of 
160,000  of  the  price  to  the  payment  of  "Uens," 


a  claim  against  the  vendors  was  not  a  valid 
"lien"  against  the  property,  unless  it  appear- 
ed of  record.  Brown  v.  Gordon-Tiger  Mining 
&  Reduction  Co.,  97  Pac.  1042,  1045,  44  Colo. 
311. 

Under  a  provision,  in  a  certificate  of  pre- 
ferred stock  in  a  corporation,  that  no  mort- 
gage or  *'lien  of  any  nature"  should  be  placed 
upon  the  property  of  the  company  without 
the  unanimous  consent  of  the  preferred  stock- 
holders, the  words  "lien  of  any  nature*'  did 
not  include  the  claims  of  general  creditors, 
since  a  *'llen"  is  something  distinct  from  a 
claim  and  in  the  nature  of  a  security.  Fryer 
V.  Wiedemann,  146  S.  W.  752,  755,  148  Ky. 
379,  39  L.  R.  A.  (N.  S.)  1011. 

As  cMmtmetiial  lien 

Under  Civ.  Code  Prac.  |  62,  subd.  3,  re- 
quiring an  action  for  the  sale  of  real  proper- 
ty under  a  mortgage  lien,  or  other  incum- 
brance or  charge,  etc.,  to  be  brought  in  the 
county  in  which  the  subject  of  the  action,  or 
some  part  thereof,  is  situated,  the  words 
"lien,  or  other  incumbrance  or  charge,"  do 
not  embrace  an  attachment  lien,  but  refer  to 
liens  or  charges  created  by  contract  or  judg- 
ment Hatton  y.  Rogers,  121  8.  W.  698,  690, 
134  Ky.  840. 


Dower  is  not  a  "lien^  of  any  kind,  but  an 
estate.  The  fact  that  it  is  an  incumbrance 
does  not  constitute  it  a  lien.  An  incumbrance 
is  not  always  a  lien,  though  a  lien  is  always 
an  incumbrance.  Wilson  v.  Wilson,  105  N.  T. 
Supp.  151,  153,  120  App.  DiT.  581. 

Equitable  liea 

The  term  "lien"  is  .used  in  equity  in  a 
broader  sense  than  at  law,  and  denotes  any 
right  of  a  special  nature  over  a  thing,  which 
constitutes  a  charge  or  Incumbrance  upon  it, 
and  may  be  enforced  by  proceeding  against  it, 
and  to  the  existence  of  such  a  lien  possession 
is  not  essentiaL  An  equitable  lien  is  distinct 
from  the  general  title,  and  may  exist  separate 
from  it,  or  both  may  be  vested  in  the  same 
person.  In  re  National  Cash  Register  Co., 
174  Fed.  579,  581,  98  C.  C.  A.  426. 

A  "lien,"  from  a  legal  standpoint,  em- 
bodies the  idea  of  a  deed  or  bond,  and  neces- 
sarily implies  that  there  is  something  in  ex- 
istence to  which  it  attaches.  In  equity  there 
may  be  an  agreement  that  there  shall  be  a 
lien  upon  a  thing  if  and  when  it  exists,  but 
that  agreement  is  not  itself  a  "lien."  On 
an  equitable  assignment  of  money  to  be  earn- 
ed in  the  future  by  the  assignor,  the  assignee 
acquires  no  "lien"  on  the  money  unless  the 
assignor  has  earned  it  Cogan  v.  Conover 
Mfg.  Co.,  60  Atl.  408,  414,  69  N.  J.  Bq.  358. 

Am  estate 
See  Estate. 

As  interest  in.  land 

See  Interest  (In  Property). 
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Xnter^at  of  platwttlf  Im  Bmmiflluiieitt 

Service  of  a  writ  of  garnishment  gives 
plaintiff,  at  least  before  judgment  against 
the  garnishee,  a  specific  right  to  have  his 
claim  satisfied  out  of  the  funds  In  the  gar- 
nishee's hands,  which  is  a  "lien,"  within 
Bankr.  Act  July  1,  1898,  c.  541,  §  67,  subd. 
*f ,"  80  Stat  664,  565,  making  void  all  attach- 
ments or  other  liens  obtained  through  legal 
proceedings  against  the  Insolvent  within  four 
months  after  filing  the  petition  In  bankrupt- 
cy; the  statute  applying  to  voluntary  as 
well  as  Involuntary  proceedings.  In  view  of 
section  1,  subd.  1,  providing  that  the  term 
"a  person  against  whom  a  petition  has  been 
filed"  shall  Include  one  filing  a  voluntary  pe- 
tition. Longley  Bros.  v.  McCann,  119  S.  W. 
268,  269,  90  Ark.  252. 

Jndginent  or  attaoltmeiit 

An  attachment  on  mesne  process  under 
the  statute  creates  a  lien.  This  lien  does  not 
depend  upon  possession.  It  is  created  by 
process  of  law,  sometimes  by  a  record  of  the 
doings  of  an  officer,  as  in  the  case  of  attach- 
ments of  real  estate  and  of  personal  property 
that  cannot  easily  be  removed.  Undoubted- 
ly an  attachment  by  trustee  process  gives  a 
lien  on  property  which  will  be  good  against 
bankruptcy,  If  more  than  four  months  old. 
Snyder  v.  Smith,  69  N.  B.  1089,  1090,  185 
Mass.  58. 

A  "lien,"  in  Its  usual  and  ordinary  sig- 
nification, is  a  claim  which  one  person  has 
on  the  property  of  another  as  security  for 
some  debt  or  charge  for  the  payment  or  sat- 
isfaction of  which  the  property  may  be  sold, 
and  Comp.  Laws  Dak.  1887,  §  4339,  giving 
one  who  has  a  lien  the  right  to  redeem  from 
a  superior  lien  on  the  same  property,  does 
not  give  an  attaching  creditor,  whose  claim 
has  not  been  reduced  to  judgment,  the  right 
to  redeem  from  a  purchaser  of  the  attached 
property  at  an  auction  sale  before  the  pass- 
ing of  the  sheriff's  deed,  which,  under  other 
statutory  provisions,  Is  not  issued  until  the 
expiration  of  a  year  after  the  sale;  the  In- 
terest of  such  purchaser  not  being  a  lien  In 
a  legal  sense,  but  rather  an  Inchoate  owner- 
ship which  may  automatically  ripen  into  a 
legal  title  vrlthout  any  further  act  on  his 
part  Hardin  v.  Kelley,  144  Fed.  353,  354, 
75  C.  C.  A.  355. 

A  judgment  Is  a  purely  legal  "lien"  on 
land,  and  in  an  action  In  a  court  other  than 
that  In  which  the  judgment  was  rendered, 
and  in  which  the  issue  was  as  to  whether 
one  of  the  parties  who  had  paid  the  judg- 
ment was  entitled  to  subrogation,  the  land 
on  which  the  Judgment  was  a  lien  could  not 
be  made  the  subject  of  a  direct  order  or  de- 
cree, the  proper  mode  of  control  being  by  di- 
rections as  to  the  legal  ownership  or  control 
of  the  Judgment  Boice  v.  Conover,  61  Atl. 
159,  163,  CO  N.  J.  Eq.  580. 


Mortsase  or  tnut  deed 

A  mortgage  is  a  "lien,"  and  a  pledge  is 
a  lien,  so  that  under  Rev.  Codes  1909,  f 
4303,  subd.  1,  providing  that  the  clerk  of 
the  court  must  issue  a  writ  of  attachment  up- 
on receiving  an  affidavit  by  or  on  behalf  of 
the  plaintiff,  setting  forth  Inter  alia  that  the 
payment  of  the  debt  sought  to  be  collected 
has  not  been  secured  by  any  mortgage  or 
lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  etc.,  an  affidavit 
partially  following  the  language  of  the  stat- 
ute in  regard  to  the  debt  not  being  secured, 
and  falls  to  state  that  It  is  not  secured  by 
pledge  of  personal  property,  and  contains  no 
statement  equivalent  to  that,  Is  not  sufficient 
as  it  does  not  contain  the  language  of  the 
statute  or  language  equivalent  to  that  re- 
quired by  the  statute.  'Knutsen  r.  Phillips, 
101  Pac.  596,  598,  16  Idaho,  267. 

A  deed  of  trust  on  a  homestead  is  not  a 
"lien,"  within  Code  Civ.  Proc.  |  1475,  requir- 
ing the  presentation  of  the  claim  against  the 
estate  as  a  condition  precedent  to  enforcing 
a  lien  or  Incumbrance  on  the  homestead,  so 
that  a  trust  deed  executed  by  a  husband  and 
wife  on  the  homestead  was  enforceable  with- 
out presenting  a  claim  to  the  husband's  ad- 
ministrator for  the  debt  secured  thereby. 
Atheam  v.  Ryan,  98  Pac.  390,  391,  154  CaL 
554. 

"A  'lien'  is  a  charge  imposed  in  some 
mode  other  than  by  a  transfer  in  trust  upon 
specific  property  by  which  It  is  made  security 
for  the  performance  of  an  act"  Civ.  Code,  | 
2872.  Hence  a  deed  of  trust  Is  not  a  lien, 
within  Code  Civ.  Proc.  |  1475,  declaring  that, 
if  there  are  subsisting  liens  on  the  homestead 
of  a  decedent,  the  claims  secured  thereby 
must  be  presented  and  allowed  as  other 
claims  against  the  estate.  Weber  v.  Mc- 
Cleverty,  86  Pac.  706,  708,  149  Cal.  316. 

Samo— Power  of  sale 

Civ.  Code,  §S  858,  2932,  provide  that  a 
power  of  sale  in  a  mortgage  shall  be  deemed 
a  part  of  the  security,  and  section  2872  de- 
clares that  a  lien  Is  a  charge  Imposed  in  some 
mode  other  than  by  a  transfer  in  trust  on 
specific  property,  by  which  It  is  made  securi- 
ty for  the  performance  of  a  particular  act. 
Held,  that  a  power  of  sale  contained  in  a 
mortgage  is  a  "lien,"  and  can  no  longer  be 
exercised  after  an  action  on  the  debt  is  bar- 
red. Goldwater  v.  Hlbernla  Savings  &  Loan 
Society,  126  Paa  861«  862,  19  Cat  App.  511. 

Possession  reqvirod 

The  word  "lien,"  at  common  law,  atsnl- 
fles  that  a  person  who  has  bestowed  labor  up- 
on an  article  of  personal  property  shall  be 
authorized  to  retain  possession  until  his  rea- 
sonable charges  are  paid;  it  must  be  so  un- 
derstood, as  used  in  Rev.  St  1889,  §  2843, 
giving  a  lien  for  cutting  wood,  so  that  there 
is  no  enforceable  lien  after  the  property  has 
lawfully  passed  out  of  the  debtor's  posses- 
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ilon  to  a  third  person.    Turner  r.  Horton, 
106  Paa  688,  691.  18  Wyo.  281. 

As  rlKM  of  priority 

"A  'lien*  Is  a  priority.  It  is  tliat,  and 
oometbing  more.  That  something  more  is 
that  it  is  a  hold  on  the  property  covered  by 
it  that  fixes  the  priority  so  that  it  cannot  be 
affected  by  subsequent  events."  In  re  Ben- 
nett, 153  Fed.  673,  690,  82  C.  0.  A.  531. 

"A  'lien'  is  a  right  of  one  to  retain  prop- 
erty in  his  possession  belonging  to  another 
antil  certain  demands  of  him  in  possession 
are  satisfied."  A  right  to  prior  payment  is 
not  in  itself  a  "lien."  Weisel  v.  Old  Domin- 
ion S.  S.  Co.,  91  N.  T.  Supp.  140,  141,  99  App. 
Div.  568  (quoting  and  adopting  definition  in 
Jordan  v.  National  Shoe  &  Leather  Bank,  74 
N.  T.  467,  30  Am.  Kep.  319). 

The  creditors  of  a  firm  have  the  privi- 
lege, sometimes  loosely  denominated  a  "lien," 
to  have  debts  due  to  them  paid  out  of  the  as- 
sets of  the  firm  in  course  of  liquidation,  to 
the  exclusion  of  creditors  of  its  several  mem- 
bers. This  equity  is  a  derivative  one.  It 
is  practically  a  subrogation  to  equity  of  the 
Individual  partner  to  have  partnership  prop- 
erty applied  to  the  payment  of  partnership 
debts  in  preference  to  those  of  any  individu- 
al partner.  People's  Nat  Bank  of  Jackson 
T.  Wilcox,  100  N.  W.  24,  29,  136  Mich.  567, 
4  Ann.  Cas.  465  (quoting  Case  ▼.  Beauregard, 
99  U.  S.  119,  25  li.  Ed.  870). 

As  security 

See  Security. 

As  spoolflo  lion 

Civ.  Code,  §  2872,  declares  that  a  'Tien" 
is  a  diarge  imposed  upon  specific  property  by 
which  it  is  made  security  for  the  perform- 
ance of  some  act,  and,  if  the  contract  with 
a  water  company  provides  that  the  agree- 
ment to  furnish  water  shall  bind  its  canal, 
there  would  be  created  thereby  a  lien  on  the 
canal  for  the  performance  of  the  act  of  fur- 
nishing the  water  as  agreed.  Stanislaus  Wa- 
ter (3o.  V.  Bachman,  93  Pac.  858,  863,  152 
Cal.  716,  15  L.  R.  A.  (N.  S.)  359  (citing  Fres- 
no Can&l  ft  Irr.  Go.  v.  Rowell,  22  Pac.  63,  80 
GaL  114,  3  Am.  St  Rep.  112 ;  Same  v.  Dun- 
bar, 22  Pac.  275,  80  Cal.  530). 

UEN  CIiAIMANT 

Act  March  13,  1899,  i  1  (Laws  1899,  p. 
143,  a  90),  provides  that  costs  shall  not  be 
aUowed  in  a  suit  to  foreclose  a  logger's  M&a. 
unless  a  demand  for  payment  of  the  lien  has 
been  made  before  suit,  unless  the  court  finds 
that  the  claimant  had  reasonable  grounds  to 
believe  that  the  owner  or  a  person  having 
control  of  the  property  on  which  the  lien  was 
claimed  was  attempting  to  defraud  the  claim- 
ant Held,  that  the  terms  ''llenholder"  and 
''lien  claimant"  Included  a  person  having  a 
lienable  claim,  though  not  perfected,  and 
hence  a  demand  before  the  filing  of  the  lien 
notice  was  a  sufficient  compliance  therewith. 


Sumpter  v.  Bumham,  99  Pac.  752,  753,  51 
Wash.  599. 

LIEK      OR      INTEBJEST      CREATED 


The  owner  of  property,  exempt  from  taxr 
ation  under  its  charter  (Pub.  &  Loc  Laws 
1869,  c  149),  executed  a  mortgage  to  secure 
a  loan,  and  executed  its  bonds  to  secure  the 
mortgage,  and  agreed  that  it  would  pay  afl 
taxes  and  assessments  imposed  on  the  mort- 
gaged property,  all  taxes  assessed  or  impos- 
ed on  the  mortgage,  and  all  taxes  assessed 
against  the  lien  or  interest  created  by  the 
mortgage  St  1898,  §  1042d,  added  by  Laws 
1903,  a  378,  §  2,  provided  that,  whenever  tax- 
able real  estate  is  subject  to  mortgage,  the 
mortgage,  for  the  purposes  of  taxation,  should 
be  an  Interest  in  the  real  estate  taxable  as 
such  where  the  real  estate  was  located  or 
might  be  separately  assessed  and  taxed. 
Held,  in  the  mortgagee's  action  to  foreclose 
because  of  the  mortgagor's  refusal  to  pay 
taxes  against  the  bonds  in  the  hands  of  pur- 
chasers from  the  mortgagee,  that  the  first 
obligation  referred  only  to  general  taxes  or 
special  assessments  levied  on  the  property; 
that  the  third  obligation  r^erred  to  an  as- 
sessment against  some  interest  in  the  mort- 
gaged real  estate,  not  including  an  assess- 
ment on  the  bonds;  that  the  words  ''mort- 
gage" and  "lien  or  interest  created  thereby" 
were  synonymous;  that  the  obligation  to  pay 
taxes  on  the  ''mortgage"  did  not  comprehend 
such  taxes  assessed  on  the  bonds,  and  that 
the  mortgagor  was  not  liable  therefor.  Citi- 
Eens'  Savings  Sc  Trust  Co.  v.  School  Sisters 
of  Notre  Dame,  189  N.  W.  439,  441,  151  Wis. 
619. 

LIENABIiE  ARTICLE 

Gas  appliances,  such  as  pendants,  chan- 
deliers, brackets,  and  globes,  are  not  fixtures 
nor  "lienable  articles,"  within  the  statute 
giving  liens  for  material  furnished  and  labor 
done  on  buildings,  in  the  absence  of  evidence 
of  an  intention  on  the  part  of  the  owner 
when  he  has  them  put  in  to  make  them  per- 
manent parts  of  the  building,  and  such  inten- 
tion is  not  shown  by  the  mere  fact  that  they 
are  put  in  by  the  original  owner  of  the  build- 
ing, and  remain  in  the  same  after  it  is  sold 
by  him  to  another.  Frank  Adam  Electric 
Co.  V.  Gottlieb,  86  S.  W.  901,  903,  112  Mo. 
App.  226. 

UENABLE   CLAIM 

The  term  "lienable  claim"  suggests  mere 
right  to  obtain  an  interest  in  specified  prop- 
erty, instead  of  an  interest  in  prsesentl  there- 
in. Jackman  v.  Eau  Claire  Nat  Bank,  104 
N.  W.  98,  106, 125  Wis.  465.  115  Am.  St  Rep. 
955. 


As  owner,  see  Owner. 

Act  March  13,  1899,  |  1  (Laws  1899,  p. 
143,  c.  90),  provides  that  costs  shall  not  be 
allowed  in  a  suit  to  foreclose  a  logger's  lien 
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nnlefis  a  demand  for  payment  of  the  lien  has 
been  made  before  suit,  unless  the  court  finds 
that  the  claimant  had  reasonable  grounds 
to  believe  that  the  owner  or  a  person  having 
control  of  the  property  on  which  the  lien  was 
<daimed  was  attempting  to  defraud  the  claim- 
ant Held,  that  the  terms  '^lienholder'*  and 
"lien  claimant"  included  a  person  having  a 
lienable  claim,  though  not  perfected,  and 
^  hence  a  demand  before  the  filing  of  the  lien 
notice  was  a  sufficient  compliance  therewith. 
Sumpter  v.  Bumham,  09  Fac.  752,  758»  51 
Wash.  509. 

LIEU  OF 

See  In  lieu  oC 

UFE 

See  During  Natural  Life;  Expectancy 
of  Life;  For  Life;  Imprisonment  for 
Life  or  Less  Than  Natural  life;  Quar- 
terly During  His  Natural  Life;  Take 
His  Own  Life. 

"By  the  term  'life,'  as  here  used  [refer- 
ring to  the  fourteenth  amendment  of  the  Con- 
stitution], something  more  is  meant  than 
mere  animal  existence.  The  inhibition  against 
its  deprivation  extends  to  all  those  limbs 
and  faculties  by  which  life*  is  enjoyed.  The 
provision  equally  prohibits  the  mutilation  of 
the  body,  by  the  amputation  of  an  arm  or 
leg,  or  the  putting  out  of  an  eye,  or  the  de- 
struction of  any  other  organ  of  the  body 
through  which  the  soul  communicates  with 
the  outer  world.  The  deprivation,  not  only 
of  life,'  but  of  whatever  God  has  given,  to 
every  one  with  'life'  for  its  growth  and  en- 
joyment, is  prohibited  by  the  provision  in 
question,  if  its  efficacy  be  not  frittered  away 
by  Judicial  decision."  MacMullen  v.  City  of 
Middletown,  98  N.  Y.  Supp.  145, 150,  112  App. 
Div.  81  (quoting  Field,  J.,  in  Miinn  v.  Illinois, 
94  U.  S.  118,  24  L.  Ed.  77). 

The  use  of  the  word  "life,"  in  a  will 
creating  a  trust,  devising  the  fund  to  the 
trustees  to  hold  and  collect  the  rents,  income, 
and  profits  thereof,  and  pay  over  the  same  to 
such  three  children  annually,  during  the  term 
of  their  natural  "life,"  in  the  singular,  if  sig- 
nificant, tends  to  show  that  the  testator  was 
thinking  of  the  life  of  each.  Brown  v.  Farm- 
er, 68  N.  E.  32,  33,  184  Mass.  136. 

LIFE  AND  ACCIDENT  INSURANCE 

• 

"Life  and  accident  insurance"  is  a  con- 
tract whereby  one,  for  a  stipulated  consider- 
ation, agrees  to  indemnify  another  against 
injuries  by  accident  or  death.  State  v.  Wll- 
lett,  86  N.  E.  68,  70,  171  Ind.  296,  23  L.  B.  A. 
(N.  S.)  197. 

UFE  ESTATE 

See   Conventional    Life    EiState;     Legal 

Life  Estate. 
Ab  dower  of  use,  benefit,  and  profits,  see 

Dower, 


An  "estate  for  life"  is  a  "freehold"  estate 
not  of  inheritance.  Cummings  v.  Cammin^s, 
75  Att.  210,  211,  76  N.  J.  Bq.  568. 

Life  estates  are  freehold  estates  not  of 
inheritance,  and  an  estate  that  may  last  for 
a  life  or  lives,  that  is  not  inheritable,  not  at 
will  or  for  any  fixed  period  of  time,  \b  a 
"life  estate."  Disley  v.  Disley,  75  Att.  481. 
483,  30  R.  I.  366. 

"The  very  idea  of  a  'life  estate'  pre- 
supposes a  fee  as  existing  ^sewhere  than  in 
the  tenant  for  life,  though  the  latter  may  be 
empowered  to  convey  the  fee  and  thus  divest 
him  who,  but  for  the  exercise  of  the  power, 
would  be  holden  of  the  fee  conditionally,  or 
a  contingent  remainderman."  Beatson  ▼. 
Bowers,  91  N.  B.  922,  924,  174  Ind.  60L 

An  "estate  for  life"  is  a  freehold  interest 
in  lands,  the  duration  of  which  is  confined  to 
the  life  or  lives  of  some  particular  person  or 
persons  or  to  the  happening  or  not  happening 
of  some  uncertain  event  Where  a  grantee 
agreed  that  the  grantors  should  remain  on 
the  premises  during  their  natural  lives,  free 
from  rent,  the  grantors  had  a  life  estate. 
Robb  V.  New  York  A  a  Gas  Coal  Co.,  66  Atl. 
938,  939,  216  Pa.  418. 

"At  common  law  there  were  two  classes 
of  'life  estates':  First,  conventional  'life  es- 
tates,' or  those  which  were  created  by  con- 
tract; and,  second,  those  which  came  into 
existence  by  operation  of  law.  The  former 
were  not  impeachable  for  waste,  unless  ex- 
pressly made  so  by  the  conveyance.  The 
reason  assigned  for  this  rule  is  that  it  is  pre- 
sumed that,  if  the  grantor  Intended  to  limit 
the  enjoyment  of  the  estate,  he  would  have 
expressed  his  intention  in  tJiie  deed.  As  to 
the  second  class  of  'life  estates,'  on  the  other 
hand,  they  are,  as  a  general  rule,  impeach- 
able for  waste ;  that  is  to  say,  the  tenant  for 
life  cannot  use  the  property  for  any  purpose 
which  would  result  in  an  injury  to  the  inher- 
itance, save  those  only  to  which  it  had  been 
devoted  at  the  time  the  life  estate  came  into 
existence."  Swayne  v.  Lone  Acre  Oil  Co.,  86 
S.  W.  740,  742,  98  Tex.  597,  69  U  IL  A.  066, 
8  Ann.  Cas.  1117. 

Testator  having  devised  certain  lands  to 
his  three  sons  by  clauses  under  which,  with- 
out more,  they  would  have  taken  the  lands 
in  fee,  in  a  subsequent  clause  provided  that 
the  estates  so  taken  by  his  sons  should  only 
be  "life  estates,"  and,  in  case  any  of  them 
died  without  issue,  the  land  thereby  willed 
for  life  should  go  to  the  other  living  children 
or  the  issue  of  such  as  had  died.  Held  that, 
two  sons  having  died  subsequently  to  testa- 
tor's death,  without  issue,  the  third  took  a 
fee  simple,  and  not  merely  a  life  estate ;  the 
words  "life  estate"  being  equivalent  to  de- 
feasible fee.  Smoot  ▼.  Kirk  (Ky.)  104  S.  W. 
716,  717. 

A  life  estate  may  be  created  by  a  deed. 
lease,  or  devise^  with  or  without  a  stipulation 
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for  rent.  A  lease  of  premises,  to  have  and 
to  hold  nnto  lessee,  his  heirs,  etc.,  so  long  as 
he  should  wish  to  live  In  the  dty  In  which 
the  premises  were,  rested  a  life  estate,  ter- 
minable only  at  his  death  or  removal  from 
the  city.  Thompson  v.  Baxter,  119  N.  W. 
797,  798,  107  Minn.  122,  21  L.  B.  A.  (N.  S.) 
575. 

Base  fee  distimsiilBlied 

See  Base  Fee. 

life  rielit  mjn.€mjmiQmm 

See  Life  Right 

Aa  property 

See  Real  Property. 

TenAneiea  at  will,  from  year  to  year* 
or  at  safferaaee  dletinguielied 

A  life  estate  diifers  from  tenancies  at 
wHl,  or  from  year  to  year,  or  at  si^flCerance; 
the  principal  distinction  being  that  the  for- 
mer confers  a  freehold  and  the  latter  a  mere 
chattel  interest  Thompson  v.  Baxter,  119 
N.  W.  797.  798,  107  Minn.  122,  21  L.  B.  A. 
(K  S.)  575. 

LIFE  nrSITRANOE 

See  Life  and  Acddent  Insurance. 
Proceeds  of.  see  Proceeds. 

Since  the  term  "life  insurance"  Includes 
accident  policies.  Act  Pa.  June  23,  1885,  pro- 
viding that  when  a  policy  of  life  insurance 
contains  a  warranty  of  the  truth  of  the  an- 
swers contained  In  the  application  no  untrue 
statement  made  In  good  faith  shall  effect  a 
forfeiture,  unless  the  untrue  statement  re- 
lates to  some  matter  material  to  the  risk,  is 
applicable  to  accident  Insurance.  Miller  v. 
Maryland  Casualty  Co.,  193  Fed.  343,  348, 
113  C.  C.  A.  267. 

As  ehose  in  aetioa 

See  Chose  In  Action. 

As  oontraet  to  pay  certain  snm 

Life  Insurance  Is  a  promise  to  pay  a 
certain  sum  upon  the  death  of  the  insured. 
Ellison  V.  Straw,  97  N.  W.  168,  170,  119  Wis. 
602. 

An  "Insurance"  upon  life  Is  a  contract 
by  which  the  Insurer,  for  a  stipulated  sum, 
engages  to  pay  a  certain  sum  of  money  tf  an- 
other dies  within  the  time  limited  by  the 
policy.  It  is  a  chose  In  action  and  even  be- 
fore the  death  of  the  Insured  may  be  as- 
signed. Rylander  v.  Allen,  63  S.  B.  1032, 
1033,  125  Ga.  206,  6  L.  R.  A.  (N.  S.)  128,  6 
Ann.  Gas.  855. 

As  expressly  defined  by  Civ.  Code  Ga. 
1895,  I  2114,  "life  Insurance"  Is  "a  contract, 
by  which  the  Insurer  for  a  stipulated  sum  en- 
gages to  pay  a  certain  amount  if  another 
^es  within  the  time  limited  by  the  policy. 
The  life  may  be  that  of  the  assured,  or  of 
another  In  whose  continuance  the  assured 
bas  an  interest**  Mutual  Life  Ins.  Co.  of 
New  Yortt  V.  Lane,  161  Fed.  276,  27a 


A  "life  insurance"  iwUcy  Is  not  merely 
a  contract  of  Indemnity.  It  is  a  contract 
to  pay  to  the  beneficiary  a  sum  certain  In 
the  event  of  death;  and  if  the  contract  wfks 
valid  in  its  Inception,  and  so  continues  until 
its  maturity,  the  beneficiary  is  entitled  to 
the  whole  of  the  stipulated  sum.  Keckley 
V.  Coshocton  Glasa  Co.,  99  N.  B.  299,  300, 
86  Ohio  St  213,  Ann.  Cas.  1913D,  607. 

A  "life  Insurance  policy"  is  not  a  con- 
tract of  indemnity,  but  is  a  contract  to  pay 
money  upon  the  death  of  the  assured  In  con- 
sideration of  certain  payments  made  during 
his  life.  Wayland  v.  Western  Life  Indemni- 
ty Co.,  148  S.  W.  626,  630,  166  Mo.  App.  221; 
Reed  v.  Provident  Sav.  Life  Assur.  Soc.,  82 
N.  E.  734,  736,  190  N.  Y.  111. 


See  Insurance^ 

Benefit  soeietiea 

A  certificate  in  a  mutual  benefit  associa- 
tion, providing  that  defendant  association 
would  pay  on  the  member's  death  to  his  sis- 
ter a9  beneficiary  a  specified  sum  on  certain 
conditions,  was  a  life  insurance  policy,  with- 
in Act  April  11,  1903  (Acts  1903,  c  119),  pro- 
viding that,  after  its  passage,  the  suicide  of 
a  policy  holder  of  any  life  insurance  compa- 
ny doing  business  within  the  state  should 
not  be  a  defense  to  the  policy,  whether  the 
suicide  was  voluntary  or  involuntary,  or  the 
holder  was  sane  or  insane.  Head  Gamp  Pa- 
cific Jurisdiction  Woodmen  of  the  World  v. 
Sloss,  112  Pac.  49,  50,  49  Colo.  177,  81  L.  R. 
A.  (N.  S.)  831. 

A  "life  Insurance  contract"  or  policy  is 
"a  contract  by  which  a  company  or  asso- 
ciation agrees  to  pay  a  certain  sum  of  money 
on  the  death  of  a  member,  in  consideration 
of  the  payment  by  the  member  of  fixed 
sums  at  fixed  periods."  A  certificate  Issued 
by  a  fraternal  mutual  benefit  society,  pro- 
viding that  on  the  death  of  the  member  a 
specified  sum  will  be  paid  his  wife  out  of  the 
mortuary  fund  on  condition  of  payments  by 
the  member  of  fixed  sums  at  fixed  periods,  is 
a  life  insurance  contract  or  policy,  within 
Code  1887,  |  3251,  providing  what  shall  be  a 
sufficient  declaration  in  an  action  on  a 
policy,  and  is  not  merely  a  certificate  of 
membership  in  a  beneficial  society.  Cosmo- 
politan Life  Ins.  Co.  v.  Koegel,  62  S.  E.  166, 
168,  1C9,  104  Va.  619  (citing  Ijogan  v.  Fidel- 
ity &  Casualty  Co.,  47  S.  W.  948, 146  Mo.  114; 
1  Bacon  Benefit  Societies  ft  Life  Insurance, 
152). 

The  object  of  an  association  was  to  fur- 
nish each  of  its  members  at  death  a  specific 
sum  for  application  to  his  funeral  expenses, 
by  a  system  of  mutual  contribution;  the 
members  at  the  death  of  any  member  paying 
death  assessments.  It  employed  agents  to 
solicit  business  from  the  general  public  and 
was  not  founded  on  principles  of  philan- 
thropy.    Held,   that  its  contracts   with  its 
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members  constituted  "life  insurance/'  within 
Bums'  Ann.  St  1908,  §  4713,  forbidding  the 
taking  of  an  application  for  insurance  upon 
the  life  of  any  person  in  the  state  in  favor  of 
a  person  not  having  a  bona  fide  insurable 
interest  in  the  life  of  insured,  or  who  is  not 
related  to  him  within  a  certain  degree.  State 
V.  Willett,  86  N.  E.  68,  71,  171  Ind.  296,  23 
L.  R.  A.  (N.  S.)  197. 

LIFE  nf SURAKCE  OOMPANT 

In  the  ordinary  sense,  a  fraternal  order 
is  not  a  "life  insurance  company."  That 
class  of  fraternal  organizations  which  agree 
to  pay  a  sum  of  money  upon  the  death  of  a 
member  have  that  characteristic  in  common 
with  life  insurance  companies,  but  the  two 
classes  of  corporations  are  organized  under 
different  acts  and  foe  different  purposes. 
The  insurance  company  is  an  ordinary  busi- 
ness corporation,  and  its  policies  are  ob- 
tained for  ordinary  business  purposes,  for  in- 
TCBtment,  for  security  for  the  benefit  of  cred- 
it, as  well  as  the  protection  of  the  family, 
while  the  beneficiary  association  is  not  or- 
ganized for  purposes  of  profit,  its  certificates 
cannot  be  used  for  business  purposes,  and 
its  members  can  receive  no  pecuniary  ad- 
vantage from  its  certificates  and  creditors 
cannot  reach  them.  The  Modern  Woodmen  of 
America  is  not  an  insurance  company  within 
the  meaning  of  a  question  in  an  application 
for  life  Insurance,  "Have  you  ever  been  de- 
clined or  postponed  by  any  company?*'  Pe- 
terson V.  Manhattan  Life  Ins.  Co.,  91  N.  E. 
466,  469,  244  lU.  829,  18  Ann.  Cas.  96. 

LIFE*  LIBERTT,  AND  PROPERTY 

Under  the  Constitution,  no  one  may  be 
deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law,  and  the  terms,  "life,*' 
"liberty,"  and  "property"  include  every  per- 
sonal, political,  and  civil  right,  including 
that  to  labor,  to  contract,  and  to  acquire 
property.  Josma  v.  Western  Steel  Car  & 
Foundry  Co.,  94  N.  U.  946,  946,  249  111.  508. 

•*The  terms  'life,'  'liberty,'  and  'property' 
embrace  every  right  \yhich  the  law  protects ; 
they  include  not  only  the  right  to  own  and 
hold,  but  also  the  right  to  use  and  enjoy, 
property."  Kansas  City  Gas  Co.  v.  Kansas 
City,  198  Fed.  500,  510  (quoting  Spring  Valley 
Water  Co.  v.  San  Francisco,  165  Fed.  667). 

The  terms  "life,"  'liberty,"  and  "prop- 
erty" are  representative  terms,  and  intended 
to  cover  every  right  to  which  a  member  of 
the  body  politic  is  entitled  under  the  law. 
These  terms  include  the  right  of  self-defense, 
freedom  of  speech,  religious  and  political 
freedom,  exemption  from  arbitrary  arrests, 
and  the  right  freely  to  buy  and  sell  as  others 
may.  Indeed,  they  may  embrace  all  our  lib- 
erties, personal,  civil  and  political,  including 
the  rights  to  labor,  to  contract,  to  terminate 
contracts,  and  to  acquire  property.  None  of 
these  liberties  and  rights  can  be  taken  away, 


except  by  due  process  of  law.  Coffeyvllle 
Vitrified  Brick  ft  Tile  Co.  v.  Perry.  76  Pac 
848,  850,  69  Kan.  297,  66  L.  R.  A.  185,  1 
Ann.  Cas.  936  (citing  Gillespie  v.  People,  58 
N.  B.  1007,  188  IlL  176,  52  L.  R.  A.  283,  80 
Am.  St  Rep.  176). 

The  terms  "life,"  'liberty,"  and  "proper- 
ty," as  used  in  the  fourteenth  constitutional 
amendment,  embrace  every  right  which  the 
law  protects ;  they  include  not  only  the  rigbt 
to  own  and  hold,  but  also  to  use,  property, 
and  profits  and  income  are  within  the  protec- 
tion of  the  amendment,  subject,  however,  to 
the  rule  that  when  property  is  devoted  to  a 
public  use  the  owner  is  entitled  to  earn  only 
such  income  therefrom  as  is  just  and  rea- 
sonable as  between  him  and  the  public. 
Spring  Valley  Water  Co.  v.  City  and  County 
of  San  Francisco,  165  Fed.  667,  676. 

"The  term  life,  liberty,  and  property,* 
as  used  in  the  federal  Constitution,  embraces 
every  right  which  the  law  protects.  They 
include,  not  only  the  right  to  hold  and  en- 
joy, but  also  the  means  of  holding  and  en- 
jo3ing,  acquiring,  and  disposing  of,  property. 
The  right  to  labor  is  property.  It  is  one  of 
the  most  valuable  and  fundamental  of 
rights.  The  right  to  work  is  the  right  to 
earn  one's  subsistence,  to  live  and  to  support 
wife  and  family.  The  right  of  master  and 
servant  to  enter  into  contracts,  to  agree  up- 
on the  terms  and  conditions  under  which  the 
one  will  employ  and  the  other  will  labor,  la 
property.  The  master  has  the  right  to  fix 
the  terms  and  conditions  upon  which  he  ia 
willing  to  give  employment;  the  servant 
has  the  right  to  fix  the  terms  and  conditions 
upon  which  he  is  willing  to  labor ;  and  any 
statute  which  curtails  or  limits  that  right 
deprives  the  party  affected  of  his  property, 
and,  in  the  same  measure,  of  his  liberty. 
Both  parties  are  free  to  enter  into,  or  refuse 
to  enter  into,  the  contract  Before  the  law 
there  is  the  same  freedom  to  employ  as  to 
work,  to  buy  as  to  sell,  to  choose  one's  em- 
ployC  as  to  choose  one's  employer."  Branson 
V.  Industrial  Workers  of  the  World,  95  Pac 
354,  361,  30  Neb.  270  (quoting  Goldfield 
Consol.  Mines  Co.  v.  Goldfield  Miners'  Union 
No.  220, 159  Fed.  600). 
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The  refusal  to  permit  one  to  engage  In  a 
business  of  an  undertaker  is  a  violation  of  a 
right  to  enjoy  "life,  liberty,  and  the  pursuit 
of  happiness,"  secured  under  the  state  and 
federal  Constitutions,  unless  there  is  some 
good  reason  for  the  refusal ;  and  the  refusal 
to  permit  one  to  bury  the  dead  body  of  a  rel- 
ative or  friend,  except  under  an  unreason- 
able limitation,  is  an  unlawful  interference 
with  a  private  right  Wyeth  t.  Board  of 
Health  of  Oty  of  Cambridge,  86  N.  E3.  925, 
927,  200  Mass.  474,  23  Lw  R.  A.  (N.  S.)  147.  128 
Am.  2St  Rep.  439. 
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An  act  approved  Marcb  7,  1906  (Acts 
1905,  p.  492,  1 1 ;  Burns*  Ann.  St  Supp.  1905, 
S  5002a),  provides  that  no  person  shall  be 
eligible  to  the  office  of  county  superintendent 
of  schools  unless  he  shall  hold  a  30  months' 
license,  a  60  months'  license,  a  life  or  profes- 
jrional  license  to  teach  in  the  common  schools 
of  the  state.    The  act  concerning  common 
ichools,  approved  March  6, 1899  (Acts  1890,  p. 
488,  a  214,   I  1;    Burns'  Ann.  St  1901,  | 
5805b),  provides  for  the  issuance  of  a  86 
months'  license  and  a  60  months*  license  by 
the  state  superintendent  of  public  instruction. 
The  act  of  1899  (Acts  1899,  p.  243,  c.  143, 
I  7;    Bums'  Ann.  St  1901,  |  5905a),  pro- 
vides for  the  issuance  of  a  professional  li- 
cense on  such  examination  held  by  the  county 
sDperlntendent  as  may  be  prescribed  by  the 
state  board  of  education,  and  that  such  li- 
cense shall  issue  only  on  the  approval  of  the 
state  board.    The  school  law  of  1866  (Acts 
1865,  p.  34,  c.  1,  §  166;  Bums'  Ann.  St  1901, 
I  5851),  provides  for  the  issuance  of  state 
certificates  of  qualification  by  the  state  board 
of  education,  which  shall  entitle  the  holder 
to  teach  in  any  of  the  scdiools  of  the  state 
without  further  examination  and  be  vaUd 
during  the  lifetime  of  the  holder.    The  act 
approved  March  6,  1873  (Acts  1873,  p,  199,  c. 
86,  I  3;    Bums'  Ann.   St  1901,  |  6049),  in 
amendment  of  and  supplemental  to  the  origi- 
nal act  creating  the  State  Normal  School,  au- 
thorizes the  board  of  tmstees  to  grant  certifi- 
cates of  proficiency  to  teachers  completing 
the  prescribed  courses  of  study,  and  provides 
that  two  years  after  graduation,  satisfac- 
tory evidence  of  professional  ability  to  in- 
stmct  having  been  received,  such  teachers 
shall  be  entitled  to  diplomas  appropriate  to 
suQh  professional    d^rees   as   the   trustees 
shall  confer  on  them,  which  diplomas  shall 
be  considered  sufficient  evidence  of  qualifica- 
tion to  teach  In  any  of  the  schools  of  the 
state.    Held,  that  a  post  graduate  diploma, 
granted  pursuant  to  the  act  approved  March 
5,  1873  (Acts  1873,  p.  199,  c.  86 ;  Burns'  Ann. 
St  1901,  I  6049),  to  a  graduate  of  the  State 
Normal  School  of  two  years'  standing,  was 
not  a  life  license  within  the  act  approved 
March  7,  1905  (Acts  1905,  p.  402,  c.  163,  }  1 ; 
Bums'  Ann.  St  Supp.  1905,  S  6902a).    State 
ex  rel.  Benham  v.  Bradt,  84  N.  S.  1084, 1086, 
170  Ind.  480. 

UFE  OF  AORESMEKT 

See  During  life  of  Agreement 


LIFE  or  OON8PIBAOT 

See  During  Life  of  Ck>nspiracy. 

UFE  OR  uvES  nr  Bsnro 

A  corporation  or  joint-stock  company  to 
which  an  annuity  is  bequeathed  will  not  be 
deemed  a  life  in  being  where  so  to  regard  it 
would  cause  a  tmst  created  by  the  wUl  to 
violate  the  mle  against  perpetuites.    Fitchie 


V.   Brown,  29  Sup.  Ct  106,  108,  211 17.  a  321, 
53  L.  Bd.  202. 

The  rule  has  reference  to  time,  and  not 
to  persons ;  the  term  "life  or  lives  in  being" 
referring  not  to  the  persons  who  are  to  take^ 
as  testator  may  select  as  the  measure  of 
time  the  lives  of  any  persons  in  existence,  and 
"twenty-one  years  afterward"  are  21  years 
in  gross  without  regard  to  the  life  or  coming 
of  age  of  any  person.    Hays  v.  Marta»  89  N. 

B.  308,  306,  173  Ind.  279. 

LXFB  POUCT 

Old  line  life  policy,  see  Old  Line  P^^cy. 

UFE  RIGHT 

The  devise  of  a  "life  right"  creates  a 
"life  estate."  Goldsboro  Lumber  (}o.  v.  Hin4i 
Bros.  Lumber  Co.,  68  S.  B.  929,  930,  163  K. 

C.  49. 

LIFE    TENAKT 

As  owner,  see  OwneCi 

LIFE  VBE 

A  provision  in  a  judgment  awarding  to  a 
widow  a  "life  use"  of  an  interest  in  certain 
property  in  controversy  instead  of  a  right  of 
dower  therein  was  improper,  the  life  use  not 
being  the  same  as  a  dower  interest,  prior  to 
assignment  of  dower.  Humphrey  v.  Gerard, 
79  Atl.  57,  58,  84  Conn.  216. 

LIFT 

See  Topping  lift 

LIGHT— LIGHTING 

See  Flare  up  Light;  Joss  Light 
As  public  work,  see  Public  Work, 
Kind  of  light,  see  Kind. 

LIGHT  STATION 

See  Electric  Light  Station. 

UOHTINO  OOMPAmr 

As  quasi  public  corporation,  see  Quasi 
Public  Corporation. 

LIGHT  (WEIGHT) 

LIGHTER  MATERIAL 

In  a  claim  of  a  patent  for  a  frame  or 
foundation  for  collars  of  dresses,  a  descrip- 
tion of  an  upper  band  as  of  "lighter  mate- 
rial"  than  the  lower  band  applies  to  material 
of  which  the  band  is  composed,  as  distin- 
guished from  the  band  itself,  and  requires  it 
io  be  comparatively  different — whether  light- 
er in  weight,  or  i^mply  more  pliable — from 
material  composing  the  other.  Warren  Feath- 
erbone  Co.  v.  Roberts  &  Co.,  128  Fed.  746, 
747. 

UGHTER 

As  private  carrier,  see  Private  Carrier. 
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LIGHTNING 

Under  a  fire  insurance  policy  containing 
a  clause  extending  tlie  policy  to  **any  direct 
loss  or  damage  caused  by  the  lightning'*  mean- 
ing thereby  the  commonly  accepted  use  of  the 
term  "lightning/*  and  excluding  loss  by  cy- 
clone or  windstorm,  damage  to  goods  from 
water  and  debris,  into  which  they  were 
thrown  by  the  falling  of  the  wall  as  a  result 
of  lightning,  was  the  direct  and  natural  con- 
sequence of  the  lightning.  Cummins  v.  Peun- 
sylvania  Fire  Ins.  Co.,  134  N.  W.  79,  83,  153 
Iowa,  579,  37  L.  R.  A.  (N.  S.)  1169,  Ann.  Cas. 
1913E,  235. 

LIGHTKINO  ARRESTER 

A  devise  used  by  a  telephone  company  to 
divert  lightning  from  the  line  to  the  ground 
is  spoken  of  as  a  ^'lightning  arrester,*'  though 
it  might  have  more  properly  been  termed 
a  lightning  diverter;  its  oflBlce  being,  not  to 
arrest  the  lightning,  but  to  divert  it  from  the 
wire  by  offering  a  comparatively  easy  course 
to  the  earth.  Wells  v.  Northeastern  Tele- 
phone Co..  64  Atl.  648,  652, 101  Me.  371. 

LIKE 

See  With  Like  Intent 
See,  also,  Same. 

LIKE  OASES 

The  phrase  "in  like  cases  as  natural  per- 
sons,** as  used  in  Const  Ala.  1901,  §  240,  giv- 
ing the  right  to  foreign  corporations  to  sue  in 
all  courts  'In  like  cases  as  natural  persons^" 
must  mean,  where  the  cases  are  alike,  the 
same  description  of  contract  or  tort.  Sea- 
board Air  Line  Ry.  Co.  v.  Railroad  Commls- 
iiion  of  Alabama,  155  Fed.  792,  799  (dtlng 
Smith  T.  Louisville  &  N.  R.  Co.,  75  Ala.  449). 

The  word  *'like"  has  been  Judicially  de< 
fined  to  mean  "having  the  same  or  nearly 
the  same  appearance,  qualities,  or  character- 
istics; resembling;  similar  to;  equal  in 
quantity,  quality,  or  degree"  (19  Am.  &  £}ng. 
Bncy.  of  Law,  130) ;  and,  when  the  Constitu- 
tion declares  that  "all  corporations  shall  have 
the  right  to  sue  and  shall  be  subject  to  be 
sued  in  all  courts  in  like  cases  as  natural  per- 
sons," it  must  be  construed  to  mean  exactly 
what  it  says,  and,  if  the  facts  are  such  as  to 
give  a  private  individual  a  cause  of  action 
under  similar  circumstances,  If  there  are 
facts  which  bring  the  case  within  equitable 
principles,  a  municipal  corporation  has  the 
same  rights  that  a  private  corporation  or  an 
individual  would  have.  Village  of  Haver- 
straw  V.  Eckerson,  108  N.  T.  Supp.  506,  507, 
124  App.  Div.  18. 

JJKE  GIRCUMSTAHCES 

An  instruction  that  "ordinary  care"  was 
sach  care  as  the  great  majority  of  mankind 
would  and  do  exercise  in  the  transactions  of 
human  life  under  like  conditions  and  circum- 
stances, was  not  erroneous  because  of  the 


use  of  the  expression  "under  like  dicum- 
stances";  this  being  the  equivalent  of  "un- 
der the  same  or  similar  drcumstanoes," 
which  is  the  proper  standard.  Warden  v. 
Miller,  87  N.  W.  828,  830,  112  Wis.  67. 

LIKE  COMPANY 

As  used  in  Ky.  St  1899,  |  4077,  imposing 
a  franchise  tax  on  20  enumerated  classes  of 
corporations,  all  having  special  or  exclusive 
privileges  or  franchises  not  allowed  by  law 
to  natural  persons,  and  on  every  other  like 
company,  the  word  "like"  refers  to  corpora- 
tions having  or  exercising  some  special  or 
exclusive  privilege  or  franchise  not  allowed 
by  law  to  natural  persons,  or  performing 
some  public  service.  iBtna  Life  Ins.  Co.  v. 
Coulter,  74  S.  W.  1050,  1062,  115  Ky.  787. 


Under  an  instruction  that  an  affidavit 
produced  by  defendant  on  cross-examination, 
to  impeach  the  credibility  of  the  witness  who 
made  it,  may  be  considered  in  connection 
with  the  affiant's  deposition,  as  evidence 
against  the  plaintiff  of  the  facts  therein  stat- 
ed under  oath  with  "like  effect'*  as  his  dep- 
osition, the  words  "with  like  effect"  were 
evidently  intended  to  instruct  the  jury  that 
the  deposition  and  the  affidavit  were  each 
independent  of  the  other  and  each  affirma- 
tive testimony,  not,  however,  that  they  were 
of  equal  weight,  and  such  Instruction  should 
be  given  where  such  affidavit  is  introduced 
in  evidence  by  plaintiff  on  the  cross-examina- 
tion of  another  witness.  Connecticut  Mut 
Life  Ins.  Co.  v.  Hlllmon,  23  Sup.  Ct  294, 
296,  188  U.  S.  208,  47  L.  £d.  446. 

LIKS  KIND 

The  words  "like  kind,"  as  used  in  Code, 
c.  151,  f  1,  providing  that  a  person  who 
shall  keep  or  exhibit  a  gaming  table  common- 
ly called  A.  B.  C.  or  E.  O.  table,  or  faro  bank, 
or  keno  table,  or  "table  of  like  kiud,"  etc., 
shall  be  punished,  etc.,  are  used  in  a  broad 
sense,  and  the  act  forbids  certain  kinds  of 
gaming,  among  which  are  faro  banks  and 
keno  tables,  and  all  other  games  like  them. 
So,  on  a  trial  for  unlawfully  keeping  and 
exhibiting  a  slot  machine,  it  is  not  error 
to  instruct  the  jury  that  if  they  shall  be- 
lieve that  the  slot  machine  described  is  a 
gaming  table,  and  that  the  machine  is  so 
constructed  that  it  offers  unequal  chances  to 
the  player  and  exhibitor,  and  that  the  un- 
equal chances  are  in  favor  of  the  exhibitor, 
then  the  slot  machine  is  a  gaming  table 
of  like  kind  and  character  to  A.  B.  C.  and 
E.  O.  tables,  faro  bank,  and  keno  table. 
State  V.  Gaughan,  48  S.  E.  210,  212,  55  W. 
Va.  692. 

The  expression  "like  kind  of  property/'  as 
used  in  Rev.  St  1899,  |  1129,  providing  that 
if  a  carrier  shall  charge  a  greater  or  leas 
compensation  for  any  services  in  the  trans- 
portation of  any  kind  of  property  than  it 
charges  any  other  person  for  doing  him  a 
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Hke  aerrlce  In  the  transportation  of  a  "like 
kind  of  property"  under  substantially  the 
same  conditions,  it  shall  be  deemed  guilty 
of  discrimination,  means  *'of  the  same  kind," 
and  does  not  put  all  live  stock  in  one  class, 
and  hence  the  charge  of  a  higher  freight 
rate  for  transportation  of  sheep  than  that 
fixed  for  cattle  and  other  live  stock  does  not 
constitute  a  discrimination.  Wynn  v.  Wa- 
bash R.  Ck>.,  86  S.  W.  662,  564,  111  Mo.  App. 
642. 

LIKE  MAKNEB 

Testator  provided  that,  on  the  death  of 
one  of  his  children,  one-third  of  the  income  of 
his  share  of  a  trust  fund  should  be  payable 
"in  like  manner"  for  the  benefit  of  his  widow 
for  life,  and,  on  her  decease  leaving  lawful 
issue  of  testator's  son  then  Uving,  such  one- 
third  of  the  income  and  principal  waa  to  go 
to  such  issue  in  the  same  manner  as  the 
other  two-thirds  had  been  decreed.  Held, 
that  the  phrase  'In  like  manner"'  was  used  to 
designate  the  mode  in  which  the  recipients 
were  to  be  benefited,  and  not  to  describe  such 
recipients.  Sterling  v.  Ives,  62  AtL  948,  9&4, 
78  Conn.  49a 

St  1898,  I  925—184,  provides  that,  if  a 
landowner  assessed  for  street  improvement 
feels  himself  aggrieved,  he  may  appeal  to  the 
circuit  court,  which  appeal  shall  be  tried  "in 
like  manner"  as  appeals  from  the  disallow- 
ance of  claims.  Heldy  that  the  words  "in 
like  manner"  did  not  mean  that  equitable 
issues  should  be  tried  to  a  Jury  merely  be- 
cause legal  claims  and  demands  against  a 
dty  were  so  triable  and  did  not  prevent  an 
amendment  on  the  appeal  so  as  to  allow  the 
presentation  of  issues  connected  with  the 
subject-matter  not  triable  below.  Nelson  v. 
aty  of  Waukesha,  132  N.  W.  887,  688,  147 
Wis.  168. 

LIKELIHOOD 

See  In  AU  Likelihood. 

LIKELT 

See  Reasonably  Likely. 

The  term  "likely"  means  probable  or 
reasonably  to  be  expected.  Vohs  v.  ShorthiU 
k  Co.,  107  N.  W.  417,  419,  130  Iowa,  538 
(citing  Webst  Diet;  Gent  Diet). 

Since  the  word  "likely"  means  "worthy 
of  belief,"  according  to  Webst  Diet;  "rea- 
sonable expectation,"  according  to  Stand. 
Diet;  or  "as  may  be  reasonably  supposed," 
according  to  Out  Diet — an  instruction  in 
regard  to  future  suffering  should  not  leave 
the  Jury  in  doubt  as  to  what  future  losses 
they  may  consider  in  estimating  the  damages, 
and  thus  give  the  Jury  a  roving  commission 
to  find  what  damages  they  saw  fit,  and  an 
instruction  authorizing  the  Jury  to  find  such 
damages  as  *'pl&iiitifl  will  be  liable  to  suffer 
in  the  future"  was  not  rendered  erroneous 
by  the  use  of  the  word  "likely,"  in  that  it  au- 
thorized the  Jury  to  estimate  the  damages 


Irrespective  of  such  as  they  might  believe 
from  the  evidence  would  reasonably  result 
from  the  injuries  in  the  future.  Holden  v. 
Missouri  R.  Go.,  84  S.  W.  133,  135,  108  Mo. 
App.  665  (citing  Illinois  Cent  Ry.  Co.  v. 
Davidson,  76  Fed.  617,  22  C.  C.  A.  306 ;  Scott 
Tp.  V.  Montgomery,  95  Pa.  444;  Curtiss  v. 
Rochester  &  S.  R.  Co.  [N.  Y.]  20  Barb.  282; 
distinguishing  Schwend  v.  St  Louis  Transit 
Co.,  80  S.  W.  40,  105  Mo.  App.  534;  Hardy 
V.  Milwaukee  St  Ry.  Co.,  61  N.  W.  771,  89 
Wis.  183 ;  White  v.  Milwaukee  City  Ry.  CO., 
21  N.  W.  524,  61  Wis.  536,  50  Am.  Rep.  154 ; 
Kucera  v.  Merrill  Lumber  Co.,  66  N.  W.  374, 
91  Wis.  637). 

"Among  other  definitions  of  the  term 
'likely*  given  by  some  of  the  lexicographers 
are  the  following:  'Worthy  of  belief.' 
Webst  Diet  'Reasonably  expected.'  Stand. 
Diet  'As  may  be  reasonably  supposed.' 
Cent  Diet  Of  course,  the  term  has  other 
significations  less  definite  than  the  foregoing, 
and  for  this  reason  it  should  not  be  used  In 
an  instruction  to  a  Jury  when  plainness  and 
definltenees  of  direction  are  r^uired;  but  we 
do  not  think  the  Jury  understood  by  the  in- 
struction that  they  were  commissioned  to 
estimate  the  damages  irrespective  of  what 
they  might  believe  from  the  evidence  would 
reasonably  result  in  the  future  from  the  con- 
sequences of  the  injury,  but  did  not  under- 
stand that  the  future  losses  for  which  they 
might  assess  present  damages  were  such  loss- 
es as  were  reasonably  certain  to  accrue  from 
the  injury.  It  was  in  this  sense  the  learned 
trial  court  understood  the  term  as  used  in 
the  instruction,  and  there  is  nothing  in  the 
record  to  induce  us  to  believe  that  the  Jury 
had  a  different  understanding.  We  think  a 
fair  construction  of  the  term,  as  used  in  the 
instruction,  means,  and  was  understood  by 
the  Jury  to  mean,  such  losses  as  were  rea- 
sonably certain  to  accrue  in  the  future  as 
the  result  of  the  injury  complained  of." 
There  is  but  a  slight  shade  of  difference  be- 
tween "reasonably  exi)ected"  and  "reason- 
ably certain,"  and  "likely,"  as  used  in  a 
question  to  an  expert  medical  witness  as  to 
what  results  were  likely  to  follow,  was  com- 
petent^  the  term  being  used  ssmonymously 
with  "reasonably  expected,"  which  mi^t  be 
substituted  for  "reasonably  certain."  Ga- 
rard  v.  Manufacturers'  Coal  &  Coke  Co.,  106 
S.  W.  767,  771,  207  Mo.  242  (quoting  Holden 
V.  Missouri  R.  (3o.,  84  S.  W.  133, 108  Mo.  App. 
665). 

While  the  term  "likely"  has  in  it  to  a 
certain  extent  an  element  of  probability,  it  is 
not  strong  enough  to  make  proper  evidence 
facts  which  are  likely  to  occur.  In  an  action 
for  injuries,  a  medical  expert  cannot  be  asked 
as  to  whether  an  injury  such  as  the  j^laintiff 
received  would  be  "likely"  to  produce  the 
condition  related  to  the  witness.  Higglns  v. 
United  Traction  Co.,  89  N.  X.  Supp.  76,  77, 
96  App.  Div.  69. 
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In  an  action  for  personal  Injuries,  it  was 
not  error  to  refuse  to  strike  out,  on  the 
ground  that  it  was  indefinite  and  speculatitve 
expert  testimony,  that  it  was  not  "likely" 
that  there  would  be  any  Improvement  there- 
after in  plaintiff's  sight,  the  word  "likely," 
although  not  synonymous  with  "probable," 
having  practically  the  same  meaning  in  this 
connection.  Graham  v.  Joseph  H.  Bauland 
Co.,  89  N.  Y.  Supp.  595,  598,  97  App.  Div. 
141  (citing  Knoll  v.  Third  Avenue  B.  Co., 
62  N.  T.  Supp.  16,  46  App.  Div.  527). 

To  constitute  "wantonness"  It  is  suffi- 
cient that  the  act  complained  of  Indicates 
that  the  injury  was  the  "likely"  and  not  im- 
probable result  of  the  wrongful  act  The 
word  "likely"  Is  here  used  in  the  sense  of 
something  more  than  possible  and  less  than 
probable.  Conchin  v.  El  Paso  &  S.  W.  R.  Co., 
108  Pac.  260,  261,  13  Ariz.  259,  28  L.  R.  A. 
(N.  S.)  88. 

Liable  synoaymoiui 

See  Liable. 

LILY  OF  THE  VALLEY 

In  construing  the  provision  in  Tariff  Act 
Aug.  27,  1894,  c.  349,  $  1,  Schedule  G,  par. 
234^  28  Stat  525,  for  "  'lily  of  the  valley' 
•  •  •  plants  used  for  forcing,"  held  that 
"Illy  of  the  valley"  roots,  sprouted,  which  are 
imix)rted  for  forcing,  are  dutiable  thereunder, 
being  included  within  the  term  ^'plants"  in 
a  popular  sense,  though  not  technically. 
"Lily  of  the  valley"  roots  are  not  covered  by 
Tariff  Act  Aug.  28,  1894,  c.  349,  §  2,  Free 
List,  par.  558,  28  Stat.  542,  relating  to  "moss, 
seaweeds,  and  vegetable  substances,"  not  be- 
ifig  vegetable  substances  in  the  class  of  moss 
and  seaweeds.  McAllister  v.  United  Stdtes, 
.147  Fed.  773. 

LIMB 

The  word  "limb"  Includes  the  part  of  a 
human  being  from  the  hip  to  the  sole  of  the 
foot  Lorts  &  Frey  Planing  Mill  Co.  v.  Weil 
(Ky.)  113  S.  W.  474,  475. 

LIMES 

As  fruit,  see  Fruit 

Limes  in  brine  held  not  to  be  dutiable  as 
"limes"  under  Tariff  Act  July  24,  1S97,  c  11, 
§  1,  Schedule  G,  par.  266,  30  Stat  172,  but  to 
be  free  of  duty  under  section  2,  Free  List, 
par.  556,  of  said  act  30  Stat  198,  as  "fruits 
in  brine,  not  specially  provided  for."  Bren- 
nan  v.  United  States,  136  Fed.  743,  744,  69 
p.  0.  A.  395. 

LIMESTONE 

As  mineral,  see  Mineral. 

Hauteville  stone,  a  compact  "limestone" 
aosceptible  of  a  fairly  high  polish  and  used 
for  decorative  work  in  the  interiors  of  build- 


ings, is  dutiable  as  "marble,"  under  Tariff 
Act  July  24,  1897,  c.  11,  §  1,  Schedule  B, 
par.  114,  30  Stat  158,  rather  than  as  "lime< 
stone  •  •  •  not  specially  provided  for," 
under  paragraph  117,  30  Stat  159.  The  defi- 
nitions of  "limestone"  and  "marble"  as  giv- 
en in  Century  and  Worcester's  Dictionaries, 
New  American  Cyclopedia,  and  New  Inter- 
national Elncyclopedla,  do  not  aid  in  any 
great  measure  in  determining  the  dividing 
line  between  what  is  "marble"  and  what  is 
"limestone"  other  than  "marble."  Bockmaan 
V.  United  States,  154  Fed.  1000,  1001. 

Marble  is  defined  as  a  "limestone"  hav- 
ing a  granular  and  crystalline  structure, 
but  it  is  a  crystalline  limestone.  Hauteville 
stone  is  not  a  crystalline  limestone,  but  is  a 
high-grade  limestone  ornamental  and  polish- 
able.  In  Tariff  Act  July  24,  1897,  c  11,  |  1. 
Schedule  B,  par.  114,  30  Stat  158,  the  term 
"marble"  is  used  according  to  its  more  pre- 
cise definition  as  a  limestone  having  a  gran- 
ular and  crystalline  structure,  rather  than 
its  broader  sense  of  being  a  limestone  suscep- 
tible of  a  high  polish.  Hence  Hauteville 
stone,  though  an  ornamental,  polishable, 
high-grade  limestone,  is  not  crystalline,  not 
dutiable  under  the  provision,  but  under  par- 
agraph 117,  as  limestone.  Bockmann  v.  Unit- 
ed States,  158  Fed.  807,  808,  86  a  C.  A.  67. 

Hauteville  stone,  and  various  other 
stones  of  substantially  the  same  character, 
which  are  susceptible  of  a  high  polish  and 
are  used  as  an  interior  decorative  stone,  are 
not  the  kind  of  limestone  that  is  "marble," 
within  the  meaning  of  Tariff  Act  July  24, 
1897,  c.  11,  §  1,  Schedule  B,  par.  114,  3(J  Stat 
158,  but  are  dutiable  as  "limestone,"  under 
paragraph  117,  30  Stat  159.  United  States  v. 
C.  D.  Jackson  &  Co.,  175  Fed.  884,  885. 

LIMIT 

See  May  Limit;  Patrol  Limits;  Terri- 
torial Umit;  Within  the  Limits: 
Without  Time  Limit 

"Limit"  as  applied  to  a  game  of  poker, 
means  simply  the  maximum  amount  which 
under  the  rules  of  the  game  can  be  wagered 
in  one  bet  Ford  v.  State,  38  South.  229,  86 
Miss.  123. 

As  restrict 

See  Restrict 

ZiZempt  synoTiiioiis 

See  £xempt 

LIMIT  AND  OONTBOL 

The  words  "limit  and  control,**  as  used 
in  Acts  1902,  p.  420,  c  300,  entitled  "An  act 
to  limit  and  control  the  expenditure  of  mon- 
ey upon  public  highways"  by  a  designated 
county,  are  sufficiently  broad  to  cover  a  pro- 
vision in  the  body  of  the  act  prohibiting  the 
county  commissioners  from  levying  taxes  on 
the  assessable  property  of  the  county  for  the 
purpose  of  constructing,  maintaining,  and  le- 
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pairing  any  highway,  bridge,  or  public  road 
not  in  whole  or  in  part  within  the  county; 
and  hence  the  act  is  not  in  conflict  with 
Const  art  3,  I  29,  providing  that  every  law 
shall  express  but  one  subject,  which  shall  be 
described  in  its  title.  Commissioners  of 
Queen  Anne*s  County  v.  Commissioners  of 
Talbot  County,  57  AtL  13,  99  Md.  13. 

LIMITS  OF  THE  VEIN 

In  the  absence  of  defined  walls  and  of 
mineralization  appreciably  greater  than  that 
contained  in  the  general  mass  of  the  moun- 
tain, broken,  stained,  and  fissured  material, 
or  crushed  and  brecdated  matter,  character- 
istic of  the  district,  cannot  be  held  to  con- 
stitute a  vein  or  lode,  and,  in  such  cases,  the 
limits  of  fracturing  do  not  constitute  the 
"limits  of  the  tela"  and  even  if  there  be 
found  an  occasional  vug,  or  fragment  of  ore, 
yet,  where  it  is  disconnected  from  any  ore 
body  and  so  intermingled  with  the  surround- 
ing country  rock  that  it  cannot  be  regarded 
as  continuous,  it  does  not  mark  the  line  of 
the  vein  or  lode,  within  the  meaning  of  the 
law.  Grand  Central  Min.  Co.  v.  Mammoth 
Min.  Co.,  83  Pac  648,  049,  67&-680,  29  Utah, 
490. 

UMITATIOH 

See  Conditional  Limitation;  Executory 
Limitation;  Small  Limitations;  Title 
by  Limitation  or  Prescription. 

The  word  "limitation,"  as  used  in  a  lease 
for  a  term  of  years,  reciting  that  it  is  sub- 
ject to  the  conditional  limitations  herein  stat- 
ed, and  stipulating  in  the  following  para- 
graph that  the  occupation  of  the  premises  by 
the  tenant  and  his  family  as  a  strictly  pri- 
vate dwelling  apartment  is  a  specific  consid- 
eration for  the  granting  of  the  lease,  means 
restriction.  Schwoerer  v.  Connolly,  88  N.  Y. 
Supp.  818,  819,  44  Misc.  Rep.  222. 

An  "estate  upon  limitation"  is  one  which 
is  made  to  determine  absolutely  upon  the 
happening  of  some  future  event.  The  tech- 
nical words  generally  used  to  create  limita- 
tions are  conjunctions  relating  to  time,  such 
as  during,  whUe,  so  long  as,  until,  etc  These 
words  are  not,  however,  absolutely  necessary, 
for,  where  necessary  in  order  to  carry  out 
the  intent  of  the  grantor,  an  estate  will  be 
construed  to  be  a  limitation,  though  words 
ordinarily  used  in  the  creation  of  an  estate 
upon  condition  appear  in  their  stead.  An  "es- 
tate upon  limitation**  differs  from  one  upon 
condition  in  this:  That  the  estate  is  deter- 
mined ipso  facto  by  the  happening  of  the 
contingency  and  does  not  require  any  entry 
by  the  grantor  in  order  to  defeat  it  Dia- 
mond V.  Rotan  (Tex.)  124  S.  W.  196,  200 
(qnoting  and  adopting  definition  in  Tied. 
Keal  Prop.  |  211). 

Where  an  estate  is  so  expressly  limited 
by  the  words  of  its  creation  that  it  cannot 
endnre  for  any  longer  time  than  until  the 
0)ntingency  happens  upon  which  the  estate 


is  to  fiiil,  the  provision  is  a  limitation.    Low 
V.  Thompson,  111  N.  Y.  Supp.  607,  608. 

Code,  §  1329,  which  provides  that  "any 
limitation  by  deed'*  to  the  heirs  of  a  living 
person  shall  be  construed  to  be  to  his  chil- 
dren, abolishes  the  common-law  rule  that  a 
deed  to  the  heirs  of  a  living  person  is  void 
for  uncertainty,  and  makes  a  deed  to  the 
heirs  of  a  living  person  a  valid  deed  to  his 
children;  the  word  "limitation**  In  the  stat- 
ute meaning  the  creation  of  an  estate.  "The 
confusion  which  has  frequently  arisen  In  the 
use  of  the  word  'limitation*  has  been  due  to 
a  failure  to  appreciate  the  distinction,  its 
original  sense,  namely,  that  of  a  member  of 
a  sentence  expressing  the  limits  or  bounds  to 
the  quantity  of  an  estate,  and  Its  derivative 
sense,  in  which  it  is  used,  as  an  entire  sen- 
tence, creating  and  actually  or  constructive- 
ly marking  out  the  quantity  of  an  estate.  In 
our  statute  the  word  is  manifestly  used  in  its 
derivative  or  secondary  sense.**  Campbell  v. 
Everhart,  52  S.  E.  201,  204,  139  N.  C.  503 
(citing  2  Fearne,  Remainders  [4th  Am.  Ed.l 
marg.  p.  10,  {  24;  Starnes  v.  Hill,  16  S.  B. 
1101,  112  N.  C.  1,  22  L.  R.  A.  598). 

Estate  on  oonditicm  disttnguf sited 

The  distinction  between  an  "estate  on 
limitation**  and  one  "on  condition**  is  that  in 
the  former  the  event  or  occurrence  relied  on 
to  determine  the  first  estate  and  as  the  be- 
ginning of  another  merely  marks  the  end  or 
limit  of  the  first,  and  thus  indicates  the 
boundary  between  the  two,  while  in  estates 
on  condition  it  actively  defeats  what  might 
otherwise  be  a  greater  interest  Diamond  v. 
Rotan  (Tex.)  124  S.  W.  196,  200. 

As  perpetuity 

See  Perpetuity^ 

Am  proviso 

See  Proviso. 

UMITATIOH  OF  ACTIONS 

The  "statute  of  Ihnitations**  is  a  statute 
of  repose.  McWhorter  v.  Cheney,  49  S.  E. 
603,  606,  121  6a.  541. 

The  statute  of  limitations  is  a  statute  of 
repose,  enacted  as  a  matter  of  public  policy 
to  fix  a  limit  within  which  an  action  must  be 
brought,  or  the  obligation  be  presumed  to 
have  been  paid,  and  is  intended  to  run 
against  those  who  are  neglectful  of  their 
rights,  and  who  fail  to  use  reasonable  and 
proper  diligence  in  the  enforcement  thereof. 
Burleigh  County  v.  Kidder  County,  125  N. 
W.  1063,  1065,  20  N.  D.  27. 

"Statutes  of  'limitation*  are  statutes  of 
repose  intended  to  prescribe  a  definite  limit 
of  time  within  which  the  remedies  included 
within  their  provisions  must  be  prosecuted. 
They  are  designed  to  afford  security  from 
stale  demands,  when  from  lapse  of  time, 
death  of  witnesses,  failure  of  memory,  loss 
of  vouchers,  or  other  causes,  the  true  state 
of  the  transactions  may  be  incapable  of  ex- 
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planatlon,  and  the  rights  of  the  parties  can- 
not be  satisfactorily  Investigated.*'  Davis  y. 
Munle,  85  N.  E.  943,  944,  235  111.  620. 

The  ''statutes  of  limitation"  are  based 
on  the  theory  of  laches.  Schroeder  v.  Bo- 
zarth,  79  N.  E.  583.  586,  224  111.  310  (citing 
Mettler  v.  MUler,  22  N.  E.  529,  532,  129  lU. 
630,  642). 

A  "statute  of  limitation"  is  but  the  ac- 
tion of  the  state  in  determining  that,  after 
the  lapse  of  a  specified  time,  a  claim  shall 
not  be  legally  enforceable.  State  of  South 
Dakota  v.  State  of  North  Carolina,  24  Sup. 
Ct  269,  288,  192  U.  S.  286,  48  L.  Ed.  448. 

''Statutes  of  limitation"  are  such  legis- 
lative enactments  as  prescribe  the  periods 
within  which  actions  may  be  brought  upon 
certain  claims,  or  within  which  certain  rights 
may  be  enforced.  Peters  v.  Hanger,  134  Fed. 
586,  588,  67  0.  C.  A.  386. 

"Statutes  of  limitation,"  as  applied  in 
courts  of  law,  are  inflexible  and  framed  up- 
on the  theory  that  mere  lapse  of  time,  irre-' 
Hpectlve  of  other  considerations,  should  bar 
the  claim,  while  the  doctrine  of  "laches,"  ap- 
plied in  courts  of  equity,  is  sufficiently  flex- 
ible to  give  reasonable  effect  to  the  special 
circumstances  of  any  case,  and  rests  not 
alone  upon  the  lapse  of  time,  but  upon  the 
inequity  of  permitting  the  claim  to  be  en- 
forced, because  of  some  change  in  the  condi- 
tion or  relations  of  the  property  or  the  par- 
ties. Stevens  v.  Grand  Central  Min.  Co.,  133 
Fed.  28,  31,  67  €.  C.  A.  284  (citing  Hammond 
V.  Hopkins,  12  Sup.  Ct  418,  143  U.  S.  224, 
250,  36  L.  Ed.  134;  Townsend  v.  Vander- 
werker,  16  Sup.  Ct  258,  160  U.  S.  171,  186, 
40  L.  Ed.  383;  Ward  v.  Sherman,  24  Sup.  Ct. 
227,  192  U.  S.  168,  176,  48  L.  Ed.  391;  Bryan 
V.  Kales,  10  Sup.  Ct.  435,  134  U.  S.  126,  135, 
33  L.  Ed.  829). 

"Limitation,"  when  relied  upon  as  a  de- 
fense in  an  action  of  trespass  to  try  title,  is 
in  no  sense  a  plea  of  confession  and  avoid- 
ance. Unlike  a  plea  of  limitation,  when 
urged  against  an  action  of  debt,  it  confesses 
nothing.  In  the  latter  class  of  actions  this 
character  of  pleading  admits  that  the  debt 
once  existed,  and  seeks  to  avoid  its  collec- 
tion by  showing  that  the  right  of  action  is 
barred  by  the  lapse  of  time.  In  those  suits 
the  plaintiff  states  spedflcally  the  facts  by 
which  he  expects  to  prove  his  debt,  and 
facts  showing  the  promise,  either  express  or 
implied,  upon  which  he  relies.  But  in  an 
action  of  trespass  to  try  title  the  defense 
of  limitation  does  not  expressly  or  impliedly 
admit  that  the  plaintiff  ever  did  have  any 
title  to  the  land  sued  for.  On  the  contrary, 
it  is  as  much  the  assertion  of  an  affirmative 
title,  or  right  to  the  land,  acquired  by  the 
defendant  under  the  provisions  of  the  stat- 
ute, giving  absolute  title  by  reason  of  ad- 
verse use  and  possession  for  the  statutory 
period,  as  a  denial  of  the  right  of  retx)very 
by  reason  of  the  lapse  of  time.     It  is  not 


simply  a  defense  limited  in  its  effect  to  dis- 
proving the  plaintiff's  right  of  action,  hut 
the  setting  of  a  superior  claim  in  the  de- 
fendant In  this  respect  it  occupies  the  same 
plane  as  would  a  superior  right  or  title  ac- 
quired from  any  other  source,  and  is  no 
more  to  be  regarded  as  a  confession  that 
the  plaintiff  once  had  a  title  than  would  the 
pleading  of  a  written  conveyance  acquired 
under  such  conditions  as  would  render  it 
superior  to  that  under  which  the  plaintiff 
might  claim.  Meade  v.  Logan  (Tex.)  110  8. 
W.  188,  191. 

Gen.  Laws  1865,  p.  749,  c  191,  |  31,  pro- 
viding that  every  Judgment  should  be  pre- 
sumed to  be  paid  after  20  years  from  rendi- 
tion thereof,  but  that  in  any  suit  in  which 
the  party  against  whom  such  Judgment  was 
rendered  was  a  party  the  presumption  might 
be  repelled  by  written  acknowledgment  or 
proof  of  payment  of  some  part  of  the  amoont 
recovered  by  the  Judgment,  but  that  in  all 
other  cases  It  should  be  conclusive,  is  not 
one  of  limitation,  and  the  absence  of  a  Judg- 
ment debtor  from  the  state  did  not  affect  the 
running  of  time  in  favor  of  the  presumption. 
Cobb  V.  Houston,  94  S.  W.  299,  301,  117  Mo. 
App.  645. 

The  provision  of  Civ.  Code  1901,  par. 
989,  requiring  claims  against  counties  to  be 
presented  within  six  months,  is  not  a  'law 
of  limitation"  within  Civ.  Code  1901,  par. 
2968,  providing  that  laws  of  limitation  shall 
not  be  available  In  any  suit  unless  specially 
pleaded  as  a  defense,  but  is  a  special  statu- 
tory limitation  of  the  essence  of  the  ri^ht 
created,  and  the  lapse  of  which  not  only  bars 
the  remedy  but  extinguishes  the  right 
Cochise  County  v.  WUcoz  (Ariz.)  127  Pac. 
768,  760. 

Pub.  St  1901,  a  187,  I  7,  permitting  a 
petition  to  have  the  probate  of  a  will  re- 
examined in  solemn  form  within  one  year 
after  the  date  of  the  decree,  is  a  statute  of 
limitations  designed  to  secure  the  final  pro- 
bate of  wills,  while  the  facts  are  within  the 
knowledge  of  living  persons,  and  to  promote 
the  requirement  of  public  policy  looking  to 
the  speedy  settlement  of  decedent's  estates, 
and  such  a  petition  cannot  be  maintained 
more  than  a  year  after  the  probate  decree. 
Knight  V.  Hollings,  63  Atl.  38,  42,  78  N.  H. 
495. 

The  statute  allowing  two  years  for  re- 
demption from  a  tax  sale  is  not  a  statute 
of  limitations  within  Const  |  104,  providing 
that  limitations  shall  not  run  against  the 
state  or  any  county,  etc.,  and  a  county  has 
not  the  right  after  the  expiration  of  the  two- 
year  period  to  redeem  land,  which  after  the 
tax  sale  it  bought  at  a  trustee's  sale,  to  pro- 
tect a  loan  made  by  it  on  the  land  prior  to 
the  tax  sale.  Tallahatchie  County  ▼.  little, 
46  South.  257,  258,  93  Miss.  88. 

Statutes  of  limitation  do  not  run  against 
the  state  in  respect  to  "public  rights,**  unless 
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tbe  state  l8  expressly  indnded  within  tbe 
terms  of  the  statute;  but  where  the  state 
becomes  a  partner  with  individuals  or  en- 
gages in  business,  it  devests  itself  of  its 
sovereign  character  and  is  subject  to  the 
statute.  The  rule  that  statutes  of  limitation 
do  not  run  against  the  state  also  extends 
to  counties,  cities,  towns,  and  mlmor  munici- 
palities in  all  matters  respecting  strictly  pub- 
lic lights,  as  distinguished  from  private  and 
local  rights;  but  as  to  matters  involving 
private  rights  they  are  subject  to  statutes 
of  limitation  to  the  same  extent  as  individ- 
uals. Brown  v.  Trustees  of  Schools,  79  N. 
B.  579,  580,  224  111.  184, 115  Am.  St  Rep.  146, 
8  Add.  Cas.  96  (citing  County  of  Piatt  v. 
Goodell,  97  HI.  84;  Lee  v.  Town  of  Mound 
Station,  8  N.  E.  759,  118  IlL  304 ;  President, 
etc.,  of  Kaskaskia  v.  McGlure,  47  N.  E.  72, 
167  111.  23). 

EavitaUe  ftetioms 

'limitations"  and  lacfaefl,"'  when  ap- 
plied to  the  period  within  which  an  equitable 
right  may  be  asserted,  are  not  synonymous, 
'limitations"  signify  that  fixed  statutory 
period,  whether  expressly  applicable  to  suits 
in  chancery  or  followed  by  analogy,  while 
'laches"  signifies  unreasonable  delay  inde- 
pendent of  statute  or  any  fixed  period  of 
time.  'TAches*'  also  involves  prejudice,  ac- 
tual or  implied,  resulting  from  the  delay. 
It  does  not  arise  from  delay  alone,  but  from 
delay  which  works  disadvantage  to  another, 
as  the  defense  of  laches  Us  neither  a  limita- 
tion nor  an  estoppel,  but  partakes  of  the 
characteristics  of  both.  Wilder's  Ex'r  v. 
Wilder,  72  AtL  203,  205,  82  Vt  123. 

As  preseHptlon 

'*So  far,  therefore,  as  the  title  to  prop- 
erty is  concerned,  or,  at  all  events,  so  far  as 
the  title  to  real  property  is  concerned,  'pre- 
scription' and  'limitation'  are  convertible 
terms;  and  a  plea  of  the  proper  statute  of 
limitations  is  a  good  plea  of  prescriptive 
right  The  language  of  decisions  with  ref- 
erence to  water  rights  has  been  in  accord- 
ance with  this  view."  Hence,'  where  defend- 
ant at  the  time  plaintiff  commenced  Its  ac- 
tion had  already  had  a  prescribed  right  to 
divert  the  waters  of  a  certain  ditch,  the  ex- 
tent of  that  right  is  to  be  determined  from 
the  nature  and  character  of  tlie  adverse  user 
on  which  it  is  founded,  and  is  commensurate 
with  the  extent  to  which  it  was  adversely 
enjoyed  for  the  requisite  statutory  period 
sufficient  to  vest  the  right.  Wutchumna  Wa- 
ter Co.  V.  Ragle,  84  Pac.  162-164,  148  Cal. 
759  (quoting  and  adopting  Alhambra  Addi- 
tion Water  Co.  v.  Richardson,  14  Pac  881, 
72  CaL  601). 

The  term  "limitations,"  as  used  in  stat^ 
Qtes  of  this  country  relating  to  adverse  po»- 
session,  is  merely  synonymous  with  the  word 
'^prescription"  used  in  the  Roman  law,  and 
means  the  time  prescribed  by  statute  within 
which  a  titie  to  property  may  be  acquired  by 


adverse  possession.  Brock  v.  JSlrkpatilck» 
48  S.  JEX  72,  79,  69  S.  0.  231  (citing  Tyler  on 
Ejectment,  p.  88). 

LmiTATIOir  OF  UABIUTT 

See  Agreement  Uaniting  liability. 

LmiTATIOir  OF  A  BEMAINDinEt 

A  "limitation  of  a  remainder,"  strictly 
so  called,  is  a  clause  creating  or  transferring 
an  estate  or  interest  in  lands  or  tenements 
which  is  limited,  either  directly  or  indirect- 
ly, to  take  effect  in  possession  or  in  enjoy- 
ment, or  fid  both,  subject,  only,  to  any  term 
of  years  or  contingent  interest  that  may  in- 
tervene immediately  after  the  regular  ex- 
piration of  a  particular  estate  or  freehold 
previously  created  together  with  it  by  the 
same  instrument  out  of  the  same  subject  of 
property.  BiggerstafiC  v.  Van  Pelt,  69  N.  B. 
804,  806,  207  111.  6U  (dting  Smith.  Ex.  Int. 
I  159). 

lilVITATIOir  SPECIAIXT  PRESCRIB- 
ED BT  IiAW 

See  Specially  Prescribed  by  Law. 

UMITEO 

Determine  equivalent,  see  Determine. 

UMITEB  BT  I.AW 

See,  also,  Law. 

The  expression  "limited  by  law,"  em- 
ployed in  a  statute^  refers  to  statutory  law. 
People  V.  Knapp,  132  N.  Y.  Supp.  747,  750, 
147  App.  Div.  436. 

UBOTED  JURI8DIOTIOH 

The  Supreme  Oourt  of  Appeals  is  a  '^court 
of  limited  jurisdiction,"  as  defined  by  the 
Constitution  and  laws  passed  in  pursuance 
thereof,  and  the  burden  is  on  one  invoking 
its  authority  to  establish  its  Jurisdiction  over 
the  matter  ftn  controversy.  Forbes  v.  State 
Council,  Junior  Order  United  American  Me- 
chanics of  Virginia,  60  a  E.  81, 107  Va.  853. 

LIMITED  PARTNERSHP 

Code  Oiv.  Proc.  f  758,  as  amended  in  1877 
(Laws  1877,  c.  416,  |  1,  subd.  169),  provides 
that  in  the  case  of  death  of  one  of  two  or 
more  defendants,  if  the  entire  cause  of  action 
survives  against  the  others,  the  action  may 
proceed  against  the  survivors,  but  that  the 
estate  of  one  Jointly  liable  upon  contract  with 
others  shall  not  be  discharged  by  his  death ; 
and  Partnership  Law  (Laws  1897,  c  420)  §  3, 
makes  a  j^rtnership  formed  otherwise  than 
as  prescribed  in  the  chapter  for  the  forma- 
tion of  a  limited  partnership  a  general  part- 
nership. Section  4  defines  a  **limited  part- 
nership" as  one  or  more  persons  called  *'gen- 
eral  partners,"  and  also  one  or  more  culled 
"special  partners."  Section  5 'makes  every 
general  partner  the  agent  for  the  firm.  Sec- 
tion 6  makes  every  general  partner  liable  for 
all  firm  obligations  jointly  and  severally  with 
his  general  copartner.     Section  7  makes  a 
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special  partner  liable  only  to  the  amount  of 
the  capital  invested  by  him,  and  article  3  is 
entitled  "Limited  Partnership."  Section  36 
provides  th^t  the  general  partner  "in  snch 
partnership"  shall  be  Jointly  and  severally 
liable  as  general  partners  are  by  law,  and 
that  special  partners  shall  not  be  liable  be- 
yond the  fund  contributed  by  them  to  the 
capital.  Held,  that  section  6  of  the  partner- 
ship law  is  confined  to  limited  partnerships, 
and  does  not  make  the  partners  of  a  general 
firm  jointly  and  severally  liable  to  the  firm 
creditors,  and  hence  the  representative  of  a 
deceased  partner  could  not  be  substituted 
for  him  in  a,n  action  for  firm  debts.  Selig- 
man  v.  Friedlander,  92  N.  B.  1047,  1049,  199 
N.  T,  373. 

IiIMITED  PERIOD 

While  the  Legislature  can  authorize  the 
assignment  of  a  homestead  upon  the  granting 
of  a  divorce  to  either  party  absolutely, 
whether  such  homestead  is  carved  out  of  the 
separate  property  of  one  or  selected  from  the 
community,  yet,  under  Civ.  Ck)de,  |  146,  subd. 
4,  which  limits  the  right  of  such  party  in  a 
homestead  selected  from  the  separate  prop- 
erty of  the  other  to  its  enjoyment  "for  a  lim- 
ited period,"  there  may  be  enjoyment  or  oc- 
cupation by  the  innocent  party  for  a  long 
period  of  years,  even  during  the  life  of  such 
party,  but  it  does  not  mean  that  the  court 
has  the  power  of  vesting  the  homestead  ab- 
solutely in  such  party  unless  he  is  the  former 
owner  of  property  from  which  the  homestead 
was  selected.  Zanone  v.  Sprague,  116  Pac 
989,  991,  16  Cal.  App.  333. 

LIMITED  FUBLIOATION 

A  "limited  publication"  is  one  which  com- 
municates matket  quotations  to  a  select  few 
on  condition  expressly  or  impliedly  preclud- 
ing their  rightful  ulterior  communication, 
except  in  restricted  private  intercourse. 
Chamber  of  Commerce  of  Minneapolis  v. 
WeUs,  111  N.  W.  157,  169,  100  Minn.  205 
(quoting  and  adopting  definition  in  Keene  v. 
Wheatley,  14  Fed.  Cas.  180). 

UMITED  TERM 

See  Fixed  and  Limited  Term. 

LINE 

See  Back  Line;  Building  Line;  Center 
Line;  Conditional  Line;  Connecting 
Lines;  Continuous  Line;  Curb  Line; 
Dividing  Line;  Each  Line  of  Tax 
Roll;  Half  Section  Line;  Lot  Line; 
Main  Line ;  Marked  Line ;  Meander 
Line;  On  Its  Line;  Property  Line; 
Shore  Line ;  Side  Lines ;  Stage  Line ; 
Telephone  Line ;   True  Line. 

A  building  line,  see  A. 

Competing  lines,  see  Competing. 

Straight  line,  see  Straight. 

In  a  deed  granting  by  metes  and  bounds 
a  small  parcel  of  land  out  of  the  northeastern 


comer  of  a  large  tract  known  to  contain  coal, 
and  also  the  privilege,  should  the  grantee, 
"his  heirs,  or  assigns,  open  a  coal  mine  on  said 
(granted)  tract  of  land,  of  undermining  south- 
ward beyond  the  lines  of  said  tract  of  said 
land,  so  far  as  not  to  injure  the  tract  of  land 
of  which  this  was  a  part»  and  now  taken 
from,"  the  word  "lines"  strongly  imported  an 
intention  to  make  a  larger  grant  than  that 
of  the  coal  lying  immediately  south.  Higgins 
V.  Round  Bottom  Coal  &  Coke  Co.,  69  S.  B. 
1064,  1068,  63  W.  Va.  218. 

The  St  Louis  city  charter,  which  author- 
izes the  assembly  to  establish  "a  building 
line"  along  boulevards,  does  not  prevent  the 
assembly  from  establishing  different  building 
lines  along  the  same  boulevard;  the  word 
"line,"  as  used  in  the  charter,  meaning  a 
mark  of  division  or  demarkation,  an  outline 
or  contour,  a  limit  or  boundary,  and  not  a 
straight  line.  City  of  St  Louis  ▼.  Handlan, 
146  S.  W.  421,  423,  242  Mo.  88. 

In  jfTintkats 

**The  word  'line*  is  not  a  technical  term, 
but  one  in  common  use,  and  having,  in  com- 
mon usage,  when  applied  to  printing  matter, 
a  well-known  signification.  It  then  means  a 
row  of  words,  letters,  or  figures  printed 
across  a  page  or  column,  without  regard  to 
the  size  of  the  type,"  and  it  has  this  mean- 
ing In  act  approved  April  14,  1891  (2  Gen. 
St  p.  2326),  enacted  to  regulate  the  price  of 
legal  advertising.  Sheehey  v.  Hoboken,  40 
Atl.  626,  627,  62  N.  J.  Law  184  (quoting  and 
adopting  Maillard  v.  Lawrence,  16  How.  251, 
261,  14  L.  Ed.  925;  Daly  v.  Ely,  81  Ati.  396, 
63  N.  J.  Eq.  270). 

In  anrveyins 

That  the  description  of  a  survey  called 
for  the  marked  "line"  of  another  survey  be- 
tween designated  points  which  was  not  a 
straight  line  but  consisted  of  four  lines  and 
three  marked  corners  was  immaterial;  the 
word  "line"  being  often  used  for  the  plural, 
and  vice  versa,  and  the  singular  being  also 
suflBcient  to  describe  the  exterior  boundary  of 
the  survey  line  called  for  between  the  desig- 
nated points.  Bell  v.  Powers  (Ky.)  121  S.  W. 
991,  993. 

LINE  OF  DESCENT 

The  "line  of  descent"  is  the  course  that 
property  takes  according  to  law  when  the 
owner  dies.  Under  Domestic  Relations  Law 
(Laws  1896,  p.  226,  c.  272,  $  64).  providing 
that  the  foster  parent  and  the  minor  sustain 
toward  each  other  the  legal  relation  of  par- 
ent and  child  with  all  the  rights  and  subject 
to  all  the  duties  of  that  relation,  including 
the  right  of  inheritance  from  each  other,  a 
son  of  an  adopted  daughter  of  a  testator  Is 
a  "lineal  descendant"  within  Tax  Law  1896 
(Laws  1896,  p.  869,  c.  908,  §  221),  providing 
that  the  transfer  of  property  from  a  decedent 
to  any  lineal  descendant  shall  not  be  taxable 
under  the  transfer  tax  law,  etc.  In  re  Cook's 
Estate,  79  N.  E.  991,  994,  187  N.  Y.  258. 
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UXE  OF  OUTT 

Laws  1903,  p.  102,  c  41,  authorizing  a 
pension  to  the  widow  and  children  of  a  po- 
liceman on  his  death  "while  in  the  line  of 
duty,"  does  not  authorize  a  pension  where 
a  policeman  while  at  his  place  of  duty  com- 
mitted suicide  because  of  insanity,  where 
there  was  no  showing  that  the  insanity  was 
the  result  of  the  performance  of  his  duty. 
A  policeman  would  be  in  the  line  of  his  duty 
while  walking  upon  his  beat  or  while  going 
to  any  point  where  his  duty  called  him,  but 
if  be  should  meet  a  person  against  whom  he 
held  a  grudge,  and  without  provocation  or 
cause  he  should  assault  him,  and  in  self-de- 
fense such  person  should  take  his  life,  it 
could  not  in  reason  be  said  that  he  came  to 
his  death  while  in  the  line  of  his  duty. 
Again,  a  policeman's  duty  might  call  him  to 
where  intoxicating  liquors  are  sold  to  be 
drunk  as  a  beverage,  and  while  there  he 
would  partake  of  such  liquors  until  he  be- 
came intoxicated,  and  while  in  that  condition 
go  upon  the  street  and  get  killed  as  a  direct 
resnlt  of  his  intoxication.  It  would  be  traves- 
ty to  say  that  his  death  resulted  from  the 
performance  of  a  duty  enjoined  upon  him,  or 
that  he  was  killed  "in  the  line  of  his  duty." 
In  either  event  his  death  would  not  be  the 
result  of  his  being  a  policeman,  or  the  re- 
sult of  his  attempting  to  discharge  any  duty 
as  such,  ^utchens  v.  Covert,  78  N.  S.  1061, 
1062,  39  Ind.  App.  382. 

UHE  OF  RAILROAD 

The  term  "line"  in  the  general  railroad 
act  declaring  that  the  directors  of  every  com- 
pany formed  under  the  act  may,  by  a  vote 
of  two-thirds  of  their  whole  number,  at  any 
time,  alter  or  change  the  route,  if  it  shall 
appear  to  them  that  the  line  can  be  Improved, 
means  the  same  as  "route."  By  "line"  is 
not  meant  the  organization  of  the  several 
particulars  taken  together,  which,  when  used 
for  the  active  affairs  of  the  company  might 
colloquially  be  termed  the  "line,"  but  it  is 
that  specific  thihg  which,  taken  by  itself, 
even  before  the  company  goes  into  active  op- 
eration, Is  called  its  "line"  or  "route."  Webb 
V.  Forty-Second  St.,  M.  &  St  N.  Ave.  Ry. 
Co.,  102  N.  Y.  Supp.  762,  767,  52  Misc.  Rep. 
46. 

'Two  carriers  may  use  the  same  road, 
but  each  has  its  separate  line.'  The  de- 
fendant may  lease  trackage  rights  to  any 
other  company,  but  the  Joint  use  of  the  same 
track  does  not  create  the  'same  line,'  so  as  to 
compel  either  company  to  graduate  its  tariffs 
by  tiiat  of  the  other."  A  joint  tralHc  ar- 
rangement by  which  connecting  carriers  haul 
from  a  point  on  one  road  to  a  point  on  the 
other  road  for  less  than  the  first  carrier 
charges  from  the  same  point  on  its  road  to 
its  terminus  between  the  points  is  not  in 
violation  of  Ky.  St  §  820,  making  it  an 
offense  for  a  carrier  to  charge  more  for 
hauling  for  a  shorter  distance  than  for  a 
longn  distance  over  the  same  line  in  the 

3  Wn&&  P.2d  Seb.— 10 


same  direction;  the  expression  "over  the 
same  line"  not  including  a  shipment  passing 
in  part  over  the  line  of  each.  Common- 
wealth V.  Chesapeake  &  O.  R.  Co.,  72  S.  W. 
361,  363,  115  Ky.  57  (quoting  and  adopting 
Chicago  &  N.  W.  R;  Co.  v.  Osborne,  52  Fed. 
912,  3  C.  C.  A.  347). 

As  used  in  Rev.  St  1883,  c.  6,  i  42,  as 
amended  by  Pub.  Laws  1901,  p.  160,  c.  145, 
relating  to  taxation,  the  word  "railroad" 
comprehends  the  equipment,  roadbed,  sites 
of  depots  and  warehouses  and  other  real  es- 
tate, and  the  words  "line  or  system"  cannot 
be  disconnected  from  it,  and  mean  in  this 
connection  a  railroad  operated  as  a  part  of  a 
line  or  system  extending  beyond  the  state. 
State  V.  Canadian  Pac.  R.  Co.,  60  Atl.  901, 
902,  100  Me.  202. 

UanB  OF  SHIP  OHANinSL 

A  description  of  a  boundary  as  following 
the  "line  of  ship  channel"  means  the  line  of 
low  tide.  Western  Pac.  Ry.  Co.  Southern 
Pac.  Co.,  151  Fed.  376,  386,  80  0.  0.  A.  606. 

UHE     OF     TEIiEORAPH     OR     TELE- 
FHOME  POUBS 

By  a  "line  of  telegraph  or  telephone 
poles"  is  meant  a  line  of  poles  carrying  an 
unlimited  number  of  wires,  and  such  a  line 
is  not  rendered  plural  in  its  nature  by  hav- 
ing more  than  one  line  stretched  upon  it 
It  BtiU  remains  a  single  line.  Northeastern 
Telephone  &  Telegraph  Co.  T.  Hepburn,  65 
Ati.  747,  749,  72  N.  J.  Eq.  7. 


The  word  "shaft,"  as  used  in  connection 
with  or  applied  to  factories,  is  a  revolving 
bar  to  convey  the  force  which  is  generated  by 
some  prime  mover  to  the  different  working 
machines,  and  a  "line  or  main  shaft"  is  a  bar 
of  considerable  length,  and  usually  bearing  a 
number  of  pulleys  by  which  power  is  trans- 
mitted to  countershafts.  Hohenstein-Har- 
metz  Furniture  Co.  v.  Matthews,  92  N.  B. 
196,  199,  46  Ind.  App.  «16. 

UNE  TREES 

"Line  trees"  are  "trees  standing  directly 
on  the  boundary  between  lands  of  adjoining 
owners,"  and  are  ^'usually  considered  com- 
mon property,  which  neither  may  destroy 
without  the  consent  of  the  other."  Harndon 
V.  Stultz,  100  N.  W.  329,  330,  124  Iowa,  440 
(citing  Musch  v.  Burkhart,  48  N.  W.  1025, 
83  Iowa,  301,  12  L.  R.  A.  484,  82  Am.  St. 
Rep.  30^. 

Under  the  express  provisions  of  Civ. 
Code,  §  834,  *'line  trees"  are  those  whose 
trunks  stand  partly  on  the  land  of  two  or 
more  coterminus  owners,  and  belong  to  them 
in  common.  Scarborough  v.  Woodill,  93  Pac. 
383,  7  Cal.  App.  39. 

Where  adjoining  owners  were  co-tenants 
of  certain  line  trees,  neither  was  at  liberty 
to  cut  the  trees  without  the  consent  of  the 
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otber,  if  be  thereby  injured  the  common 
propel  in  the  trees.  Scarborough  t.  Wood- 
iU,  93  Pac  383,  7  CaL  App.  30. 

LINEAL 

"Linear  is  that  which  sabsists  between 
persons  of  whom  one  is  descended  in  a  direct 
line  from  the  other,  as  between  son,  father, 
grandfather,  great-grandfather,  and  so  up- 
wards in  the  direct  ascending  line;  or  be- 
tween son,  grandson,  great-grandson,  and  so 
downwards  in  the  direct  descending  line. 
State  V.  De  Hart,  33  South.  005,  606,  109  La. 
570. 

The  Century  Dictionary  defines  ''linear* 
as  "proceeding  in  a  direct  or  unbroken  line; 
unbroken  in  course;  distinguished  from 
collateral;  as  lineal  descent;  lineal  succes- 
sion." Worcester  defines  "lineal"  as  in  a 
direct  line  from  an  ancestor,  pertaining  to  a 
direct  line  of  descent,  hereditary.  In  re 
Cook's  Estate,  100  N.  Y.  Supp.  628»  629,  50 
Misc.  Rep.  487. 

UMBAL  CON8AKOU lUiT  1 

"Consanguinity"  or  kindred  Is  the  con- 
nection or  relation  of  persons  descended 
from  the  same  stodc  or  common  ancestor, 
and  is  either  lineal  or  collateral;  and  "lin- 
eal consanguinity"'  is  that  which  subsists 
between  persons  of  whom  one  is  descended 
in  a  direct  line  from  the  other.  Suman  ▼. 
Harrey,  79  Aa  197,  204, 114  Md.  241. 

IflHEAIi  DESCEHDAKTS 

Testator  devised  part  of  his  estate  to 
trustees,  to  hold  equally  for  the  benefit  of 
testator's  three  children,  and  to  pay  to  each 
of  them  the  rents  and  profits  of  his  or  her 
portion  for  life,  and  at  his  or  her  death  to 
transfer  and  convey  to  his  or  her  "lineal  de- 
scendants," if  any,  and,  if  none,  then  equally 
to  the  survivors  of  testator's  descendants, 
or  to  their  lineal  descendants,  if  any;  that 
the  descendants  of  any  child  should  have 
the  portion  which  their  parent,  if  living, 
would  have  taken,  and,  in  case  of  death  of 
all  of  testator's  children  without  issue,  to 
eonvey  the  trust  res  to  testator's  heirs  at 
law.  Held,  that  the  words  "lineal  descend- 
ants" had  the  same  legal  effect  as  "heirs  of 
the  body,"  and  that  equitable  estates  in  fee 
tall  were  therefore  created  by  the  will,  with 
contingent  cross-remainders  to  the  surviv- 
ors or  their  descendants,  if  either  child  died 
without  issu&  Paine  v.  Sackett,  61  Atl.  753, 
755,  27  B.  I.  300. 

A  trust  deed  conveying  property  to  trus- 
tees during  their  lives  and  the  life  of  the 
survivor  of  them  recited  that  the  grantor 
wished  to  provide  for  the  maintenance  of 
the  beneficiaries  named,  directed  the  trustees 
to  distribute  the  proceeds  among  the  bene- 
ficiaries, provided  for  the  distribution  there- 
of on  the  death  of  one  or  more  of  the  bene- 
ficiaries  with   or  without   "lineal   descend- 


ants," and  that,  on  the  teTmlmition  of  the 
trust  estate  by  the  death  of  the  last  sur- 
viving trustee^  the  "lineal  descendants"  of 
the  beneficiaries  named  should  take  the  body 
of  the  fund,  and  further  provided  that  the 
beneficiaries  should  not  take  any  other  in- 
terest in  the  grantor's  property  in  the  state 
than  that  therein  granted.  Held,  that  the 
phrase  "lineal  descendants"  must  be  taken 
in  its  technical  sense,  and  the  contingent 
des  on  which  the  corpus  of  the  fund  de- 
volved on  the  issue  of  the  beneficiaries  were 
that  all  the  beneficiaries,  as  well  as  all  the 
trustees,  should  be  dead.  Parrish  v.  Mills, 
106  S.  W.  882,  886^  101  Tex.  27& 

Adopted  ehild 

A  legally  adopted  child  is  a  "lineal  de- 
scendant" of  its  adopting  parents.  In  re 
Winchester's  Estate,  74  Pac.  10,  140  Cal. 
468  (citing  Warren  v.  Prescott,  24  AtL  948, 
84  Me.  483,  17  L.  B.  A.  435,  30  Am.  St  Rep. 
370). 

The  Century  EHctionaiy  defines  the 
words  "lineal  descendant"  to  mean  "descend- 
ed from  father  to  son  through  successive 
generations,"  and  "descendant"  as  "an  in- 
dividual proceeding  from  an  ancestor  In  any 
degree;  issue,  offspring,  near  or  remote." 
"Lineal"  is  defined  as  "proceeding  in  a  di- 
rect or  unbroken  Une;  unbroken  in  course; 
distinguished  from  collateral;  as  lineal  de- 
scent; lineal  succession."  Worcester  de- 
fines "descendant"  as  "the  offspring  of  an 
ancestor;  progeny,"  and  "descent"  as  "pro- 
ceeding from  an  original  or  progenitor,  ex- 
traction." A  son  of  an  adopted  daughter 
of  testator  is  not  a  "lineal  descendant"  with- 
in the  transfer  tax  act,  so  as  to  exempt  his 
legacy  from  the  transfer  tax.  In  re  Cook's 
Estate,  100  N.  Y.  Supp.  628,  629,  60  Misc. 
R^.  487. 

A  "lineal  descendant"  is  one  who  is  in 
the  line  of  descent  from  a  certain  person, 
but,  since  the  passage  of  the  domestic  rela- 
tions law,  not  necessarily  in  the  line  of  gea- 
eratlon.  Under  Domestic  Relations  Law 
(Laws  1896,  p.  226,  c.  272,  §  64),  providing 
that  the  foster  parent  and  the  minor  sustain 
toward  each  other  the  legal  relation  of  par- 
ent and  child  with  all  the  rights  and  sub- 
ject to  all  the  duties  of  that  relation,  in- 
cluding the  right  of  inheritance  from  each 
other,  a  son  of  an  adopted  daughter  of  tes- 
tator is  a  "lineal  descendant"  within  Tax 
Law  1896  (Laws  1896,  p.  869,  c  908,  |  221), 
providing  that  the  transfer  of  property  from 
a  decedent  to  any  ''lineal  descendant"  shall 
not  be  taxable  under  the  transfer  tax  law, 
etc.  In  re  Ck)ok's  Estate,  79  N.  B.  991,  994, 
187  N.  y.  253. 

As  deseeBidamt 

See  Descendant. 

UNEAI.  HEIBS 

The  words  'iineal  heirs»"  like  "heirs  of 
the  body,"  mean  all  lineal  descendants  to 
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the  reinotest  posterity,  and  are  words  of 
inheritanoe,  and  not  of  purchase,  unless  the 
instrument  clearly  shows  they  were  used  in 
a  restricted  sense  to  denote  ''children.*' 
Clark  V.  Neves,  57  S.  B.  614,  615.  76  S.  C. 
484,  12  L.  R.  A.  (N.  S.)  298  (citing  Duckett 
V.  Batter,  45  S.  B.  137,  67  S.  C.  130 ;  IIol- 
man  r.  Wesner,  46  S.  B.  206,  67  S.  G.  307). 

The  phrase  "lineal  heirs"  is  equivalent 
to  the  words  "legal  representative.**  In  re 
Tuttle*s  Bstate,  59  AH  44,  45,  77  Conn.  310 
(dtlng  Ketchum  v.  Corse,  81  Atl.  486,  65 
Conn.  89). 

LDIEAI.  IHHEBITAIIOS  TAX 

A  tax  on  the  interests  of  lineal  descend- 
ants is  a  lineal  inheritance  tax,  and  that 
on  collateral  descendants  a  collateral  in- 
heritance tax.  In  re  Macky's  instate,  102 
Pac.  1075,  1078,  46  Colo.  79,  23  L.  R.  A. 
(N.  S.)  1207. 

LINEAL  X88ITB 

Act  Gong.  June  13,  1898,  c.  448,  30  Stat 
448,  as  amended  by  Act  March  2,  1901,  a 
806,  31  Stat  938,  imposing  a  succession  tax, 
classified  legatees  and  distributees  with  ref- 
erence to  their  degree  of  blood  relation- 
ship to  the  deceased,  and  regulated  the  tax- 
es accordingly.  In  the  first  class  were 
placed  the  lineal  issue  or  lineal  ancestor, 
brother  or  sister  of  the  decedent ;  in  the  sec- 
ond the  descendants  of  a  brother  or  sister; 
in  the  third  the  brother  or  sister  of  the 
father  or  mother  or  a  descendant;  in  the 
fourth  class,  the  brother  or  sister  of  the 
grand&ither  or  grandmother  or  a  descend- 
ant; and  in  the  fifth  all  beneficiaries  found 
to  be  in  any  other  degree  of  collateral  con- 
sanguinity, or  who  may  be  a  stranger  in 
blood  to  the  person  dying  seised  of  the  prop: 
erty.  Held,  that  an  adopted  child,  though 
under  the  laws  of  the  state  entitled  to  all 
tbe  rights  of  heirship  of  a  child  born  in  law- 
fol  wedlock,  was  not  a  "lineal  issue**  with- 
in the  first  class,  but  was  a  stranger  in  blood 
within  the  fifth  class.  .Kerr  v.  Goldsbor- 
oQgh,  150  Fed.  289,  290,  80  C.  C.  A.  177. 


LINER 

A  machine  known  as  a  "liner,**  a  heavy, 
hollow,  revolving  iron  roller,  filled  with  steam 
of  high  temperature,  with  a  smaller  roller 
above,  between  which  papers  were  passed 
by  tbe  operator,  was  not  the  character  of 
machinery  required  to  be  guarded  by  Bums*, 
Ann.  St  1908,  {  8029,  requiring  employers 
to  guard  "all  vats,  pans,  saws,  planers,  cogs, 
gearing,  belting,  shafting,  set  screws  and  ma- 
chinery" ;  the  liner  being  neither  a  "vat"  nor 
u  "gearlnsr."  Jenkins  v.  Lafajette  Box  Board 
&  Paper  Co.,  87  N.  B.  992,  993,  43  Ind.  App. 
463. 

LINK 

The  word  "link,**  in  an  instruction  on 
reasonable  doubt  on  a  trial  for  crime  where 


the  testimony  of  the  complaining  witness  to> 
the  main  fact  was  direct  and  the  only  cir- 
cumstantial evidence  in  the  case  was  cor- 
roborative, that  it  was  not  necessary  that 
every  fact  and  circumstance  and  every 
"link'*  in  the  chain  must  be  proven  beyond 
a  reasonable  doubt,  but  that  all  the  evidence 
in  the  case,  when  considered  as  a  whole, 
must  satisfy  the  jury  beyond  a  reasonable 
doubt  that  defendant  was  guilty,  is  used  to- 
refer  only  to  evidentiary  facts  which  may 
add  force  or  weight  to  other  facts  from 
which  the  inference  of  guilt  may  be  drawn, 
and  the  instruction  is  not  erroneous.  People 
T.  Rich,  94  N.  W.  375,  378,  133  Mich.  14. 

LINOLEUM 

See  Granite  LinoleuuL 

Plank  linoleum,  made  by  running  upon 
the  burlap  foundation  paste  of  twx>  colors  in 
stripes  of  equal  width,  a  process  differing 
from  that  employed  in  making  Inlaid  lin- 
oleum, is,  under  Tariff  Act  July  24,  1^597,  c. 
11,  i  1,  Schedule  J,  par.  337,  30  Stat  180, 
dutiable  as  **linoleum  ♦  ♦  ♦  figured  or 
plain,*'  rather  than  as  "inlaid  linoleum." 
United  States  v.  Scott  ft  West,  ie4  Fed.  285, 
280. 


UNSEED  OIL 

Laws  1897,  p.  403,  a  217,  provides  that 
no  person  or  corporation  shall  manufacture 
or  sell  any  linseed  oH,  unless  the  same  an- 
swers a  chemical  test  for  purity  recognized 
in  the  United  States  Pharmacopoeia,  and  de- 
clares that  the  same  shall  be  sold  under  its 
true  name  and  in  vessels  bearing  proper 
stami)s,  describing  it  as  pure  linseed  oil  raw 
or  pure  linseed  oil  boiled.  Laws  1901,  c.  332, 
amends  the  act,  and  provides  that  no  person 
or  corporation  shall  manufacture  linseed  oil, 
unless  the  same  answers  to  a  certain  de- 
scribed test  The  amendment  makes  no  ref- 
erence to  raw  or  boiled  oil.  The  words  "lin- 
seed oil,**  as  used  in  the  amendment,  includes 
both  raw  and  boiled  oil.  State  v.  Williams, 
100  N.  W.  041,  642,  98  Minn.  155. 

LINT  COTTON 

Acts  1896,  p.  172,  c.  156,  |  16,  imposes  a 
tax  on  all  "lint  cotton*'  annually  grown  in- 
a  levee  district  etc.,  and  Acts  1904,  p.  126, 
c.  00,  i  6,  makes  it  unlawful  for  any  person 
to  remove  from  the  district  any  "cotton" 
grown  therein  without  first  paying  the  levee- 
tax  thereon,  and  declares  that  the  levee 
board  may  recover  from  the  person  wrong- 
fully removing  such  cotton  a  certain  penalty 
tax  on  each  bale  or  hundredweight  of  "seed 
cotton**  so  removed.  Held,  that  the  words 
"lint  cotton"  in  the  first  act  and  "cotton" 
and  "seed  cotton*'  in  the  second  act  were 
limited  to  *1\nt  cotton**  ginned  by  ordinary 
gins,  and  did  not  include  "linter**  or  "Grab- 
bot**   cotton   obtained   by   reglnning   cotton 
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seed  and  bard  locks  of  cotton  and  cotton 
mixed  with  hulls,  bolls,  and  other  substanc- 
es which  could  not  be  removed  by  ordinary 
ginning.  Mississippi  Levee  Com'rs  v.  Ref- 
uge Cotton  OU  Co.,  44  South.  828,  829,  91 
Miss.  480. 

LINTER  COTTON 

See  Lint  Cotton. 

LIQUEUR 


Vermuth  is  not  a  "wine,"  "cordial,**  or 
'"liqueur,"  within  the  meaning  of  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  H,  par. 
296,  30  Stat  174,  prohibiting  an  allowance 
for  the  leakage  of  those  three  articles.  Unit- 
ed States  V.  Julius  Wile,  Sons  &  Co.,  178 
Fed.  209,  270,  101  C.  C.  A.  674. 

LIQUID 

See  Inflaihmable  Liquid ;  Poisonous  liq- 
uid. 

UQTJID  MIXTITBiS 

The  terms  "beverage,"  "liquid  mixture," 
or  "decoction,"  as  used  in  Ky.  St  1903,  i 
2557a,  making  the  sale  at  retail  of  a  bev- 
erage, liquid  mixture,  or  decoction  which 
produces  intoxication,  unlawful  in  a  terri- 
tory wherein  the  sale  of  intoxicating  liquor 
is  prohibited,  are  used  interchangeably,  each 
synonymous  with  the  other.  Commonwealth 
V.  Jarvis  &  WilUams,  86  S.  W.  556,  557,  120 
Ky.  334. 

LIQUIDATE 

Laws  1907,  c.  244,  entitled  an  act  'for 
the  liquidation  and  payment  of  the  claim 
*  •  *  against  the  state  in  full  and  final 
settlement  of  said  claim  and  all  other  de- 
mands," does  not  indicate  any  legislative  in- 
tention to  pay  a  debt  or  claim  which  did  not 
exist,  as  the  word  "liquidate"  is  defined  to 
be  the  act  of  settling  and  adjusting  debts,  or 
ascertaining  the  amounts  or  balance  due. 
Hanly  v.  Sims,  94  N.  E.  401,  403,  175  Ind. 
345  (citing  5  Words  and  Phrases,  p.  4130). 

LIQUIDATED 

Plaintiff's  demand  in  an  action  on  notes 
iB  liquidated,  within  Rev.  St  1895,  art.  754, 
providing  that,  if  the  suit  be  founded  on  a 
certain  demand,  defendant  may  not  set  off 
unliquidated  damages.  Wise  v.  Ferguson 
(Tex.)  138  S.  W.  816,  8ia 

Whether  a  claim  is  of  a  nature  connoted 
by  the  term  **set-off,"  and  whether,  as  to 
its  liquidated  or  unliquidated  character,  cap- 
able of  being  the  subject  of  set-off,  is  to  be 
determined  by  applying  the  test,  Will  an  ac- 
tion of  indebitatus  assumpsit  lie  thereon? 
If  so,  it  is  liquidated  within  the  legal  mean- 
ii:^  of  the  word  "set-off."  Links  v.  Marl- 
owe, 84  AtL  1056,  1057,  83  N.  J.  Law,  389. 


The  words  "sum  liquidated,"  as  used  in 
a  statute  providing  that  no  demand  shall 
be  set  off  unless  for  the  price  of  real  or 
personal  estate  sold  or  for  money  paid,  mon- 
ey had  and  received,  or  for  services  done, 
unless  it  be  for  a  sum  liquidated  or  one  that 
may  be  ascertained  by  calculation,  do  not  in- 
clude an  unliquidated  claim  for  use  and  oc- 
cupation.   Hall  V.  Glidden,  39  Me.  445,  447. 

The  word  "liquidated,"  in  the  sense  of 
the  rule  that  payment  of  a  lesser  sum  is  a 
discharge  of  the  remainder  where  the  amount 
in  dispute  is  unliquidated,  but  that  it  is  not  a 
discharge  where  it  is  liquidated,  means  that 
the  amount  due  has  been  ascertained  and 
agreed  on  by  the  parties  or  fixed  by  opera- 
tion of  law.  The  rule  does  not  apply  where 
there  is  a  bona  fide  dispute  as  to  the  amount 
actually  due.  A  demand  is  not  liquidated, 
even,  if  it  appears  that  something  is  due,  un- 
less it  appears  how  much  is  due;  and  when 
it  is  admitted  that  one  of  two  specific  sums 
is  due,  but  there  is  a  general  dispute  as  to 
which  is  the  proper  amount,  the  demand  Is 
regarded  as  "unliquidated"  within  the  mean- 
ing of  the  term  as  applied  to  the  subject  of 
accord  and  satisfaction.  T.  B.  Redmond  & 
Co.  V.  Atlanta  &  B.  Air  Line  By.,  58  S.  E. 
874-876,  129  Ga.  133  (quoting  5  Words  and 
Phrases,  p.  4174). 

A  petition  which  shows  that  the  amount 
sued  for  was  the  price  of  an  article  sold  by 
plaintiff  to  defendant,  and  which  alleges  that 
defendant  promised  to  pay  plaintiff  the  sum 
sued  for,  which  sum  was  the  agreed  value 
thereof,  states  a  cause  of  action  for  a  liq- 
uidated demand  within  Sayles*  Ann.  Civ.  SL 
1897,  arts.  754,  755,  providing  that,  where 
a  suit  is  founded  on  a  certain  demand,  an 
unliquidated  demand  cannot  be  set  off  unless 
it  is  connected  with  the  cause  of  action,  and 
defendant  cannot  set  up  as  a  counterclaim  a 
demand  for  unliquidated  damages  for  breach 
of  warranty  in  the  sale  of  the  other  goods, 
the  word  ^'liquidated"  meaning  adjusted,  cer- 
tain, or  settled  in  respect  to  the  amount;  a 
debt  being  liquidated  when  the  amount  is 
agreed  on  by  the  parties,  or  fixed  by  the  op- 
eration of  law.  Brooks  Tire  Mach.  Co.  v. 
Shields,  108  S.  W.  1005,  1006,  48  Tex.  Civ. 
App.  531. 

A  claim  is  a  "liquidated  claim"  where 
the  amount  due  Is  fixed  by  law  or  has  been 
ascertained  and  fixed  by  the  parties.  Scar- 
rltt  Estate  Co.  ▼.  J.  F.  Schmelzer  ft  Sons 
Arms  Co.,  86  S.  W.  489,  491,  110  Mo.  App. 
406  (citing  Bouv,  Law  Diet;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Mills,  69  Pac.  317,  18  Colo. 
App.  8 ;  Commercial  Union  Assur.  Co.  of  Lon- 
don V.  Meyer,  29  S.  W.  93,  9  Tex.  Civ.  App. 
7;  Mitchell  v.  Addison,  20  Ga.  50;  Kennedy 
V.  Queens  County,  62  N.  Y.  Supp.  276,  47 
App.  Div.  250). 

"A  demand  is  not  liquidated,'  even  if  it 
appears  that  something  was  due,  unless  it 
appears  how  much  was  duet,**    The  courts 


lilQUIDATBD 


149 


UQUIDATED  DAMAGES 


have  defined  the  meaning  of  "liquidated  de- 
mand" in  language  so  broad  that  almost  any 
claim  short  of  damages  for  an  assault  and 
battery  might  be  embraced  in  the  definitions 
given,  but  on  principle  and  under  the  cases 
the  court  holds  that  plaintiffs  claim  for 
services  in  this  case  was  not  a  "liquidated 
demand"  because  the  number  of  days  he 
worked  for  defendant  was  in  serious  dispute, 
and  the  value  of  his  services  was  also  in 
controversy;  the  evidence  showing  that  the 
demand  ndght  be  anywhere  from  $25  to  $75. 
White  V.  Curtis,  d8  N.  T.  Supp.  319»  320,  49 
Miac  Rep.  50  (quoting  from  Nassoiy  v.  Tom- 
Ihison,  42  N.  E.  715,  148  N.  Y.  S26,  330,  51 
Am.  St  Rep.  695). 

A  demand  is  a  "liquidated  demand** 
whenever  the  amount  due  is  agreed  on  by 
the  parties  or  fixed  by  operation  of  law.  An- 
other definition  is  adjusted,  certain,  or  setr 
tied  in  respect  to  amount.  In  an  action  for 
the  price  of  goods  sold,  defendant  pleaded 
that  he  had  paid  plaintiff  for  a  car  load 
of  goods  previously  sold  by  plaintiff  to  de- 
fendant at  a  certain  price  per  sack,  but  that 
on  opening  the  car  defendant  had  found  a 
shortage  and  a  certain  number  of  sacks  so 
worthless  that  they  were  rejected.  Held, 
that  the  total  of  the  price  per  sack  for  each 
misshig  and  rejected  sack  constituted  a  "liq- 
uidated demand,"  and  hence  might  be  set 
off  in  the  action.  Harrington  Lumber  Co.  v. 
Smith,  99  S.  W.  110,  112,  44  Tex.  av.  App. 
•i63  (quoting  and  adopting  definitions  in  Wat 
Set-Off,  I  337;  Abb.  Law  Diet). 

Where  one  agreed  to  pay  an  attorney, 
for  professional  services  to  be  rendered,  5 
per  cent  of  the  value  of  certain  timber,  ti- 
tle to  which  was  to  be  acquired  as  a.  result 
of  the  attorney's  efforts,  the  claim  of  the  at- 
torney for  compensation  became,  upon  the 
performance  of  the  services,  a  liquidated  de- 
mand, and,  as  such,  bore  interest  from  the 
date  it  became  due,  notwithstanding  the  con- 
tract pro\lded  that,  in  the  event  of  disagree- 
ment as  to  value,  the  owner  of  the  timber 
should  submit  to  the  attorney  a  "give  and 
take  proposition/*  and  thereafter  refused  to 
do  80.  Council  v.  Hixon,  76  S.  E.  603,  607,  11 
Ga.  App.  8ia 

UQUIBATED  BT  UTIOATION 

The  words  ^liquidated  by  litigation,'* 
within  Bankr.  Act  July  1,  1898,  c  641,  §  57n, 
30  Stet  561,  limiting  the  time  for  proof  of 
claims  liquidated  by  litigation,  are  not  in- 
tended merely  to  preserve  to  litigant  credi- 
tors their  rights  against  a  bankrupt  estate, 
w  as  to  preclude  right  of  surety  on  bank- 
rupt's bond  for  costs  on  appeal  to  prove  a 
claim  to  recover  reimbursement.  In  re  Lyons 
Beet  Sugar  Refining  Co.,  192  Fed.  445,  447. 

The  phrase  "liquidated  by  liquidation," 
M  used  in  Bankr.  Act  July  1,  1898,  c.  541,  §. 
57n,  30  Stat  561,  is  not  sufficiently  compre- 
hensive to  include  the  Judgment  or  decree 
of  a  court  depriving  a  creditor  of  a  voidable 


preference  at  the  suit  of  the  trustee.    In  re 
Otto  F.  Lange  Co.,  170  Fed.  114,  115. 

The  term  "Uquidated  by  litigation,"  as 
used  in  Bankr.  Act  July  1,  1898,  c  541,  fi 
57n,  30  Stat  561,  permitting  proof  of  claims 
after  a  year  if  liquidated  by  litigation,  ap- 
plies to  a  case  where  the  creditor  has  claim- 
ed to  hold  security,  and  has  litigated  that 
question  and  been  defeated  and  thereafter 
attempts  to  prove  as  a  general  creditor.  In 
re  Salvator  Brewing  Co.,  188  Fed.  522,  524. 

After  bankruptcy,  certain  proceedings 
were  brought  in  the  state  court  to  set  aside 
a  conveyance  of  property  from  the  bankrupt 
to  claimants  before  adjudication.  If  the 
conveyance  had  been  held  good,  the  claims 
would  have  been  satisfied  from  the  property 
conveyed,  which  claimants  sought  to  hold  as 
security  for  their  claims,  in  which  they  were 
unsuccessful  Held  that,  though  such  litiga- 
tion did  not  in  terms  relate  to  the  amounts 
due  claimants,  the  question  litigated  neces- 
sarily involved  a  determination  of  the  net 
amount  for  which  their  claims  should  be 
finally  allowed,  and  hence  such  claims  should 
be  regarded  as  "liquidated  by  litigation," 
within  Bankr.  Act  July  1,  1897,  c.  541,  f  57n, 
30  Stat  561,  providing  that  if  claims  are 
liquidated  by  litigation,  and  final  judgment 
therein  is  rendered  within  30  days  before  or 
after  the  expiration  of  a  year  from  the  ad- 
judication, they  shall  be  proved  within  60 
days  after  the  rendition  of  such  Judgment 
In  re  Keyes,  160  Fed.  763,  764. 

The  term  "Uquidated  by  litigation,"  as 
used  in  Bankr.  Act  July  1,  1898,  §  57n,  pro- 
viding that  claims  shall  not  be  proved  against 
a  bankrupt  estate  subsequent  to  a  year  after 
the  adjudication  or  if  they  are  liquidated 
by  litigation  and  the  final  Judgment  there- 
in is  rendered  within  30  days  before  or  aft- 
er the  expiration  of  such  time,  then  within 
60  days  after  the  rendition  of  such  judgment 
means  that  a  creditor  who  during  the  year 
was  engaged  in  litigation  with  the  bankrupt's 
estate  concerning  its  liability  to  him  is  enti- 
tled to  additional  time,  though  the  litigation 
was  to  determine  whether  a  mortgage  se- 
curing the  creditor  was  invalid  as  a  prefer- 
ence, which  question  was  determined  in  the 
affirmative.  Powell  v.  Leavitt  150  Fed.  89, 
91,  80  C.  C.  A.  43. 

LIQinOATED  DAMAGES 

Where  a  fire  insurance  loss  was  adjust- 
ed and  the  amount  due  agreed  on,  such 
amount  was  "liquidated  damages."  C.  H. 
Brown  Banking  Co.  v.  Baker,  74  S.  W.  454, 
455,  99  Mo.  App.  660  (citing  Bouv.  Law 
Diet). 

A  contract  for  a  penalty  is  an  agreement 
to  pay  a  stipulated  sum  in  case  of  default, 
intended  to  coerce  performance,  to  punish  de- 
fault, or  to  secure  the  payment  of  actual 
damages,  while  a  contract  for  liquidated 
damages  is  a  contract  by  which  the  parties 
in  advance  of  breach  fix  the  aiEumnt  of  9ta^ 
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ages  whicli  will  result  therefrom  and  agree 
on  its  payment  Muehlebach  v.  Missouri  & 
K.  I.  Ry.  Co.,  148  S.  W.  453,  456,  166  Mo. 
App.  805. 

The  term  "liquidated  damages'*  is  used 
in  reference  to  the  l^reach  of  a  contract  or 
nonperformance  of  duty  as  expressing  a 
fixed  sum  which  is  agreed  upon  between  the 
parties  as  the  ascertained  damage  which  the 
one  is  to  receive  and  the  other  to  pay  because 
of  the  default  United  States  v.  United 
States  Fidelity  A  Guaranty  Co.,  151  Fed.  534, 
536. 

Comstnietio]&  of  oontraots 

There  are  two  rules  for  Inferring  that 
the  sum  to  be  paid  for  breach  of  a  contract  Is 
intended  as  liquidated  damages:  First 
where  the  damages  are  not  readily  capable 
of  ascertainment  by  any  known  rule,  whether 
the  uncertainty  lies  in  the  nature  of  the 
subject  or  in  the  circumstances  of  the  case ; 
and,  second,  where  from  the  agreement  it  is 
apparent  that  the  damages  have  been  the 
subject  of  a  fair  adjustment  between  the  par- 
ties. Charleston  Lumber  Co.  v.  Friedman,  61 
S.  B.  815,  816,  64  W.  Va.  151. 

In  determining  whether  a  sum  named 
in  a  contract  is  to  be  considered  as  a  ''pen- 
alty" or  as  "liquidated  damages,"  the  courts 
are  aided  by  circumstances  extraneous  of  the 
writing.  When  parties  to  a  contract  stipu- 
late that  in  case  of  a  violation  thereof  the 
party  making  the  default  shall  pay  a  stipu- 
lated sum,  the  courts  will  take  the  sum  so 
fixed  as  the  injured  party's  measure  of  dam- 
ages only  when  it  appears  that  to  do  so 
will  no  more  than  compensate  his  loss;  but, 
if  the  sum  so  fixed  in  such  contract  will 
more  than  compensate  the  Innocent  party, 
the  court  will  regard  the  same  as  a  penalty. 
Lee  V.  Carroll  Normal  School  Co.,  96  N.  W. 
65,  66,  1  Neb.  (Unof.)  681  (citing  Gillllan 
r.  Rollins,  59  N.  W.  893,  41  Neb.  540). 

When  damages  arising  from  breach  of 
contract  are  uncertain,  and  are  not  readily 
susceptible  of  proof,  and,  as  stipulated,  are 
not  so  disproportionate  to  the  probable  dam- 
age suffered  as  to  appear  unconscionable,  the 
stipulation  will  be  regarded  to  provide  for 
^'liquidated  damages,"  and  not  a  "penalty"; 
but  if  it  is  inserted  to  secure  the  payment 
of  a  definite  sum  of  money,  or  if  the  actual 
damages  are  easily  ascertainable,  and  are 
less  than  the  stipulated  sum,  or  if  the  prin- 
cipal agreement  provides  for  the  performance 
of  several  acts  of  difi'erent  degrees  of  im- 
portance, and  the  stipulated  sum  is  to  be 
paid  on  a  violation  of  any  or  all  of  them, 
and  the  sum  will,  in  some  instances,  be  too 
large,  or  it  is  uncertain  whether  the  parties 
intended  liquidated  damages  or  a  penalty,  it 
will  be  treated  as  a  "penalty."  Thus,  where 
a  contract  for  the  exchange  of  real  estate 
provided  that,  if  either  of  the  parties  should 
fail  to  comply  with  the  conditions  thereof, 
he  should  pay  in  forfeit  to  the  other  the  sum ' 


of  $500  as  liquidated  and  agreed  damages, 
which  amount  was  not  so  disproportionate  to 
the  probable  damage  suffered  as  to  appear 
unconscionable,  it  would  be  construed  as 
liquidated  damages,  and  not  a  penalty.  Mad- 
ler  V.  Sllverstone,  104  Pac.  165,  166,  55  Wash. 
159,  34  L.  R.  A.  (N.  S.)  1. 

"Where  an  absolute  sum  is  fixed  in  a 
contract  as  security  against  all  breach  or 
breaches  of  the  contract  without  reference 
to  the  magnitude  of  the  breaches  or  the 
number  thereof  and  without  referring  to  the 
amount  of  the  actual  damages  which  might 
ensue  from  such  breach  or  breaches  wheth- 
er great  or  small,  and  this  where  there  might 
be  several  breaches  and  each  of  a  greater  or 
less  magnitude,  and  each  followed  by  greater 
or  less  damages,  such  fixed  sum  cannot  be 
considered  as  agreed  or  'liquidated  damages,' 
but  must  be  considered  as  a  'penalty.'" 
Where  a  party  sold  his  business  and  good 
win  and,  as  a  part  of  the  same  transaction, 
executed  a  written  instrument  in  which  be 
said  that  he  bound  himself  in  the  sum  of 
$500;  that  he  would  not  engage  in  the  same 
business  at  the  same  place  for  the  period 
of  five  years,  the  sum  named  in  the  Instru- 
ment was  a  penalty  and  not  "liquidated  dam- 
ages." Heatwole  v.  Gorrell,  12  Pac.  185, 137, 
35  Kan.  692. 

When  a  sum  which  it  is  stipulated  in 
a  contract  shall  be  paid  for  its  breach  is 
disporportionate  to  presumable  or  probable 
damage  or  to  a  readily  ascertainable  loss, 
the  courts  will  treat  it  as  a  ''penalty"  and 
will  rely  on  the  principle  that  the  precise 
sum  was  not  the  essence  of  the  agreement 
but  was  in  the  nature  of  security  for  per- 
formance. Hicks  V.  Monarch  Cycle  Mfg.  Ca, 
68  N.  B.  127,  128,  176  N.  Y.  Ill  (citing  Ward 
V.  Hudson  River  Bldg.  Co.,  26  N.  E.  256>  125 
N.  Y.  230;  Curtis  v.  Van  Bergh,  65  N.  B. 
398,  161  N.  Y.  47;  3  Pars.  Oont  [6th  Ed.] 
157). 

A  stipulation  that  for  each  day's  delay 
beyond  the  time  for  completing  a  water  sup- 
ply works  the  contractor  should  pay  $600  as 
"liquidated  damages,"  and  not  as  a  penalty, 
was  not  in  fact  a  penalty  and  not  liquidated 
damages,  where,  by  failure  To  complete  the 
water  supply  works,  the  city  would  be  de- 
prived of  the  right  of  selling  its  surplus 
water  to  municipalities  and  other  persons 
outside  its  corporate  limits,  and  the  damages 
which  it  would  thereby  suffer  were  alto- 
gether uncertain  in  amount  and  not  readily 
susceptible  of  proof.  Jersey  City  v.  Flynn. 
70  Atl.  506,  507,  74  N.  J.  Eq.  104, 

While  it  may  be  stated,  as  a  general  prop- 
osition, that  courts  do  not  look  upon  for- 
feitures with  favor,  and  will,  when  i)ossible, 
construe  provisions  therefor  as  one  for  a 
penalty  rather  than  as  one  for  liquidated 
damages,  the  true  rule  is  to  give  such  a 
construction  to  the  provision  as  will  carry 
out  the  intent  of  the  parties  if  clearly  as- 
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isertainable  from  the  contract     OTnmer  t. 
J<^remont,  ISd  Fed*  221,  225. 

Wbere  damages  are  Dot  capable  of  being 
aBcertalned  by  any  satisfactory  mle  and  the 
language  of  the  contract  admits  of  the  con- 
struction, the  sum  reserved  is  "liquidated 
damages,"  but  where  the  loss  may  be  easily 
determined  by  proof  of  market  values,  the 
sum  reserved  Is  a  "penalty"  subject  to  the 
Intention  of  the  parties  as  evidenced  by  the 
contract.  Kellam  v.  Hampton  (Tex.)  124 
S.  W.  970,  971. 

Where  the  sum  named  In  a  contract  Is 
declared  to  be  fixed  as  liquidated  damages 
and  Is  not  clearly  disproportionate  to  the 
loss  that  may  result  from  a  breach,  and  the 
damages  are  not  measurable  by  any  exact 
pecuniary  standard,  the  sum  designated  Is 
''liquidated  damages."  Burley  Tobacco  Soc. 
V.  Glllaspy  (Ind.)  100  N.  B.  89,  91. 

In  determining  whether  a  specified  sum 
was  Intended  and  must  be  treated  as  a  pen- 
alty or  as  liquidated  damages,  it  Is  a  well- 
established  principle  of  construction  that  It 
will  be  treated  and  enforced  as  liquidated 
damages  where  it  is  agreed  to  be  paid  for 
doing  or  falling  to  do  an  act  in  respect  to 
which  the  damages  are  uncertain  and  not 
measurable  by  any  exact  pecuniary  standard. 
In  a  contract  for  the  improvement  of  a  dty 
street  providing  for  completion  before  Octo- 
ber 1st,  on  failure  to  do  which  the  contract- 
or agreed  to  "pay  and  forfeit"  to  the  city 
as  "niquidated  damages"  the  sum  of  $25  per 
day  after  October  1st,  though  the  word  "for- 
feit" ordinarily  means  "penalty,"  Its  mean- 
ing, like  that  of  the  words  "liquidated  dam- 
ages," is  to  be  determined  by  the  connection 
In  which  it  is  used,  and  in  view  of  the  fact 
tbat  it  was  necessary  to  complete  such  im- 
provement in  the  summer  months,  and  dam- 
ages might  reasonably  flow  from  a  failure  to 
complete  within  the  time  limited,  the  dam- 
ages will  be  considered  liquidated  damages, 
and  not  a  penalty,  regardless  of  whether  the 
city  actually  suffered  damages  by  the  delay. 
Barber  Asphalt  Pav.  Co.  v.  City  of  Wabash, 
86  N.  B.  1034,  1036,  43  Ind.  App.  167  (quot- 
ing and  adopting  People  v.  Love,  19  Cal. 
676;  citing  and  adopting  Merica  v.  Burget,  75 
N.  E.  1083,  36  Ind.  App.  453;  Chaude  v. 
Shepard,  25  N.  B.  358,  122  N.  Y.  397;  Noyes 
V.  Phillips,  60  N.  Y.  408;  Ex  parte  Alexander, 
.39  Mo.  App.  108 ;  Pogue  v.  Kaweah  Power  & 
Water  Ck).,  72  Pac.  144,  138  Cal.  664 ;  Eakln 
V.  Scott,  7  S.  W.  777,  70  Tex.  442;  Wibaux 
V.  Grinnell  Live-Stock  Co.,  22  Pac.  492,  9 
Mont  154;  Mayne,  Dam.  [5th  Ed.]  146; 
Pastor  V.  Solomon,  55  N.  Y.  Supp.  956,  26 
Misc.  Rep.  125;  3  Pars.  Cont.  [9th  EdJ  ^157; 
Streeper   v.  Williams,  48  Pa.  450). 

.  "Even  if  the  thing  to  be  done  is  called 
a  ^penalty'  or  'liquidated  damages,'  or  given 
no  name  at  all,  it  wlU  be  treated  according 
to  the  evident  Intent  of  the  parties  and  the 
subject-matter  of  the  contract"  A  provision 
In  a  contract  that.  If  defendant  failed  to 


divert  from  a  river  a  certain  amount  of 
water  through  a  certain  uncompleted  ditch, 
which  it  agreed  to  complete  within  a  specified 
time,  and  to  continuously  deliver  such 
amount  of  water,  it  would  surrender  to  plain- 
tifT  all  rights  which  it  had  acquired  through 
deeds  of  rights  of  way  or  water  rights  ex- 
ecuted by  plaintiff  to  its  predecessor,  was  in 
the  nature  of  liquidated  damages,  and  not  a 
penalty,  within  Civ.  Code,  |  3369.  Pogue 
V.  Kaweah  Power  &  Water  Co.,  72  Pac.  144, 
145,  188  Cal.  664  (citing  and  adopting  People 
V.  Love,  19  Cal.  677). 

"If  there  are  several  covenants  in  the 
contract  of  different  degrees  of  importance, 
and  the  same  sum  is  stipulated  to  be  paid 
for  a  breach  of  either,  the  courts  incline  to 
treat  the  sum  as  a  'penalty,'  and,  In  case 
of  the  breach  of  a  covenant,  to  assess  no 
greater  damages  than  will  compensate  the 
obligee."  Where  a  vendor  in  a  contract  for 
the  sale  of  realty  bound  himself  to  keep  the 
premises  In  repair,  Insure  the  buildings 
against  fire,  furnish  an  abstract  within  80 
days,  and  put  a  deed  In  escrow  in  the  same 
time,  a  stipulation  for  payment  of  |(500  If 
either  party  failed  to  perform  his  part  of  the 
contract  was  for  a  simple  ''penalty,*'  and  not 
for  liquidated  damages.  Boulware  v.  Crohn,  ^ 
122  Mo.  App.  571,  99  8.  W.  796,  800  (citing 
Gower  v.  Saltmarsh,  11  Mo.  271;  Hathaway 
V.  Lynn,  48  N.  W.  956,  75  Wis.  186,  6  L.  R. 
A.  551 ;  Wilkinson  v.  Colley,  30  Ati.  286,  164 
Pa.  41,  26  L.  R.  A.  114). 

A  bidder  for  the  erection  of  a  public 
building  for  a  city,  who  made  a  deposit  with 
the  city  and  agreed  that  the  amount  thereof 
was  the  amount  of  damages  which  the  city 
would  sustain  by  failure  to  carry  out  the  pro- 
posal, made  the  deposit  liquidated  damages, 
and  not  a  penalty.  Wheaton  Building  ft 
Lumber  Co.  v.  City  of  Boston,  90  N.  EL  598, 
601,  204  Mass.  218. 

When  damages  arising  from  the  breach 
of  a  contract  are  uncertain  In  their  nature, 
and  not  readily  susceptible  of  proof  by  the 
ordinary  rules  of  evidence,  and  are  not  so 
disproportionate  to  the  probable  damages 
suffered  as  to  appear  unconscionable,  and 
it  is  reasonably  clear  from  the  whole  agree- 
ment that  it  is  the  intention  of  the  parties 
to  provide  for  liquidated  damages  and  not  a 
penalty,  such  a  stipulation  is  for  liquidated 
damages.  Herberger  v.  H.  E.  Orr  Co.,  114 
Paa  178,  180,  e2  Wash.  526. 

In  a  contract  for  the  purchase  and  sale 
of  an  article  of  merchandise,  to  be  delivered 
in  stated  quantities  periodically  during  a 
term  of  over  five  years,  a  provision  that  in 
case  of  breach  by  either  party  the  other  may 
be  released  and  recover  as  liquidated  dam- 
ages a  sum  equal  to  the  entire  purchase  price 
to  be  paid  during  the  term,  is  one  for  a 
^'penalty,"  having  no  reference  to  the  actual 
aamages,  which  in  such  case  are  readily  as- 
certainable, and  the  amount  being  grossly 
excessive  in  case  the  contract  had  been  per- 
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formed  for  any  considerable  time  before  the 
breach.  McCall  Co.  v.  Peuchler,  174  Fed. 
133,  135,  98  C.  C.  A.  169. 

Where  a  contract  provides  for  the  pay- 
ment of  a  certain  sum  as  liquidated  damages 
on  nonperformance  of  a  specific  act  which 
may  produce  damages  of  an  uncertain  char- 
acter, and  no  language  Is  used  that  such 
damages  shall  be  considered  only  as  a  "pen- 
alty," the  same  is  to  be  regarded  as  "liqui- 
dated damages.'*  Where  a  street  railroad,  in 
consideration  of  |3,481.07  paid  to  it  by  the 
owner  of  property  fronting  on  its  line,  agreed 
that  during  one-half  of  the  i>eriod  named  in 
the  company's  charter  the  road  should  be 
maintained  and  operated  during  its  entire 
length,  and  that  in  event  of  its  failure  to 
do  so  it  would  pay  the  property  owner  the 
sum  of  13,481.07,  with  interest,  the  sum  speci- 
fied was  not  a  ''penalty,"  but  "liquidated 
damages,**  which  the  property  owner  was  en- 
titled to  recover  on  a  breach  by  the  railroad. 
Santa  PS  St  Ry.  v.  Schutz,  83  S.  W.  89,  44, 
87  Tex.  Civ.  App.  14. 

Where  the  ];)ayment  of  a  certain  sum  Is 
agreed  to  be  made  for  the  breach  of  a  single 
stipulation  in  a  contract,  and  the  damages 
for  such  breach  are  not  readily  susceptible  of 
proof,  if  such  sum  cannot  be  said  to  be  in 
excess  of  what  might  reasonably  be  recovered 
in  a  suit  for  such  damages,  this  sum  will  be 
held  to  be  for  "liquidated  damages,"  and  not 
a  penalty.  Gussow  v.  Beineson,  68  Atl.  907, 
76  N.  J.  Law,  209. 

A  bond  given  by  a  bidder  for  a  mail  con- 
tract conditioned  as  required  by  the  federal 
statute,  which  provides  that  the  contractor 
and  his  sureties  shall  be  liable  for  the 
amount  of  the  bond  as  "liquidated  damages 
to  be  recovered  In  an  action  of  debt  on  said 
bond,"  is  an  absolute  undertaking  to  pay 
the  amount  named  therein  as  "liquidated 
damages"  in  case  of  condition  broken,  and 
not  one  of  indemnity  or  security  to  the  gov- 
ernment against  loss  or  damages  for  breach 
of  contract,  and  in  an  action  thereon  the  ac- 
tual damages  cannot  be  inquired  into.  Unit- 
ed States  V.  Alcorn,  146  Fed.  995,  1001. 

Where,  on  a  contract  to  oouvey  land, 
$800  was  paid  by  the  vendee  on  condition 
that  the  vendor  furnish  a  fee-simple  title, 
and  to  be  returned  on  failure  to  do  so,  such 
sum,  in  the  absence  of  any  showing  that 
it  was  disproportionate  to  the  damages  likely 
to  result  from  the  breach,  was  properly 
treated  as  "liquidated  damages."  Plnknay 
V.  Weaver,  74  N.  E.  714,  717,  216  IlL  185. 

The  rule  generally  affirmed  by  authorities 
is  that,  where  it  is  agreed  by  the  parties  that 
the  sum  or  rate  fixed  in  a  contract  shall  be 
"liquidated  damages,"  and  the  case  is  one  in 
which  they  are  at  liberty  to  so  agree,  such  an 
agreement  must  stand  and  control  unless  It 
is  inconsistent  with  other  parts  of  the  con- 
tract or  is  unreasonable  or  unconscionable  in 
view  of  the  probable  damages  which  may  fluw 


from  a  breach  of  such  a  contract  Where  de- 
fendant milkman  contracted  with  plaintur 
for  the  purchase  of  1,000  pounds  of  milk  each 
day,  which  plaintlCF  was  to  be  permitted  to 
purchase  from  certain  territory  without  in- 
terference by  defendant,  the  stipulation  that 
plaintiff  should  pay  five  cents  as  damages  for 
each  gallon  of  milk  which  he  failed  to  furnish 
was  for  "liquidated  damages."  Mondamin 
Meadows  Dairy  Ck>.  v.  Bnidi,  72  N.  B.  643, 
645, 163  Ind.  642. 

A  clause  for  liquidated  damages  must  he 
construed  as  a  penalty.  If  the  damages  upon  a 
breach  are  capable  of  exact  computation,  or 
if  the  so-called  liquidated  damages  are  out 
of  all  proportion  to  possible  damages;  and 
hence,  where  a  party  agrees  to  pay  a  definite 
sum  in  damages  for  his  failure  to  pay  rent, 
such  sum  cannot  be  regarded  as  "liquidated 
damages,"  since,  where  a  larger  sum  is  to  be 
paid  in  default  of  paying  a  smaller  sum 
agreed  to  be  paid  by  the  same  instrument, 
the  larger  sum  is  a  "penalty,"  although  the 
instrument  denominates  it  "liquidated  dam- 
ages." Feinsot  v.  Burstein,  138  N.  Y.  Supp. 
185,  188,  78  Misc.  Rep.  259. 

B.  being  the  owner  of  stock  in  a  coal 
company,  which  owned  no  property  except  a 
contract  assigned  to  it  by  B.,  whereby  U. 
agreed  to  sell  coal  land  to  B.,  and  B.  agreed 
to  buy  it  for  $34,000,  payable  in  three  in- 
stallments^ a  tripartite  agreement  was  made, 
whereby  the  company  agreed  to  sell  to  R.  and 
R.  agreed  to  buy  20,000  shares  of  its  stock  for 
15,000,  of  which  $1,500  was  then  paid,  with 
right  to  R.  to  rescind  if  representations  made 
be  found  untrue;  gave  R.  for  the  recited  con- 
sideration of  such  agreement  and  the  pay- 
ment made  an  option  to  buy  another  20,000 
shares  at  25  cents  a  share;  recited  that  it  was 
understood  and  agreed  that  the  company  was 
Indebted  to  U.  in  the  sum  of  $32,000  payable 
in  three  stated  installments;    that  B.  was 
thereby  given  by  the  company  35,000  shares 
of  its  stock,  in  consideration  of  which  he 
thereby  agreed  to  pay  all  its  said  indebted- 
ness as  it  became  due;    that  i^  such  sums 
were  not  so  paid,  said  36,000  shares  should 
be  delivered  to  R.,  who  should  either  pay  all 
such  debts  and  release  the  company,  or  de- 
liver  such  35,000   shares  to   the  company; 
and  that  B.  should  deliver  to  a  bank  the 
50,000  shares  of  stock  of  the  company  owned 
by  him,  and,  If  he  failed  to  pay  the  debts  of 
the  company  as  agreed,  then  the  bank  should 
deUver  the  50,000  shares  to  R.,  and  R  should 
become  the  absolute  owner  thereol     Held, 
that  the  provision  as  to  the  50,000  shares  was 
neither  part  of  the  consideration  nor  one 
for  liquidated  damages,  but  a  penalty  or  for- 
feiture; it  being  applicable  whether  B.  failed 
In  the  payment  of  one  or  all  of  the  install- 
ments to  U.,  and  even  though  R.  did  not  pay 
such  indebtedness,  and  found  that  misrepre- 
sentations had  been  made,  and  on  that  account 
rescinded  his  contract  of  purchase.    A  provi- 
sion which  would  be  one  for  a  penalty  if  in- 
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Tolving  a  sum  of  money  is  technically  one  for 
a  forfeltare  if  involving  loss  of  chattels  or 
security  pledged.  Bell  v.  Scranton  Coal 
Mines  Co.,  110  Pac.  628,  631,  59  Wash.  669. 

Forfeltvr*  as  Indieattas  penalty 

See  Forfeit — Forfeiture. 

UQUIDATIOH 

See  Partial  Liquidation. 

"Liquidation"  implies  a  winding  up  of  the 
affairs  of  a  corporation.  Assets  Realization 
Co.  V.  Howard,  127  N.  Y.  Supp.  798,  816,  70 
Misc.  Rep.  651. 

^^Liquidation"  In  Its  general  sense  means 
"the  act  or  operation  of  winding  up  the  af- 
fairs of  a  firm  or  company,  by  getting  In  the 
assets,  settling  with  its  debtors  and  creditors, 
and  appropriating  the  amount  of  profit  or 
loss."  lu  re  Silkman,  105  N.  Y.  Supp.  872, 
875,  121  App.  DiY.  202  (quoting  5  Words  and 
Phrases,  p.  4180). 

The  word  "liquidation,"  as  used  in  the 
Customs  Laws,  means  the  ascertainment  of 
the  duties  due  the  United  States,  taxed  at 
the  rate  prescribed  by  law  upon  the  particu- 
lar class  of  merchandise  imported.  United 
States  V.  Sonuners,  171  Fed.  57,  63,  96  C.  a 
A  299. 

Bankr.  Act  July  1,  1898,  c.  541,  i  57n,  80 
Stat  561,  declares  that  claims  shall  not  be 
proved  against  a  bankrupt*s  estate  subse- 
quent to  one  year  after  the  adjudication,  or, 
if  Uquidated,  by  litigation,  and  the  final  judg- 
ment is  rendered  within  30  days  before  or 
after  the  expiration  of  such  time,  then  with- 
in 60  days  after  the  rendition  of  such  Judg- 
ment Held,  that  the  term  "liquidation,"  as  so 
used,  was  not  limited  to  proceedings  having 
for  their  object  only  the  ascertainment  of 
the  amount  due  on  the  claim,  but  included 
as  well  proceedings  to  ascertain  the  kind 
and  character  as  well  as  the  amount  of  the 
claim,  and  hence  proceedings  against  a  bank- 
rupt's estate  to  establish  certain  bonds  as  a 
preferred  lien  on  the  bankrupt's  assets  cover- 
ed by  mortgage  given  to  secure  the  bonds 
were  proceedings  for  liquidation,  so  that,  on 
adverse  determination,  the  bondholders  were 
entitled  within  60  days  to  file  their  claims  on 
the  bonds  as  general  creditors.  In  re  Stand- 
ard Telephone  &  Electric  Co.,  186  Fed.  586, 
591. 

Complainant  held  250  shares,  of  which 
185  had  been  pledged  to  decedent  in  his  life- 
time as  security  for  complainant's  note  to  tes- 
tator. The  remaining  250  shares  were  held, 
100  by  defendant  trustees  and  150  by  two  oth- 
er persons  individually.  The  business  being 
unsuccessful,  it  was  decided  to  liquidate, 
whereupon  the  estate,  fearing  that  the  divi- 
dend distributable  to  complainant  on  the 
pledged  str.pk  would  be  Insufficient  to  pay  the 
Bote,  proposed  that  if  complainant  would 
torn  over  his  other  65  shares  the  note  would 
be  surrendered,  with  the  understanding  that 
iff  in  liquidation,  the  property  of  the  com- 


pany amounted  to  more  than  enough  to  pay 
the  note  and  accrued  interest,  the  balance 
would  be  turned  over  to  complainant,  which 
proposition  was  accepted  in  terms,  after 
which  complainant  participated  in  the  liq- 
uidation agreement,  one  of  the  clauses  of 
which  declared  that  after  the  corporation's 
indebtedness  was  paid  the  treasurer  should 
divide  the  balance  among  the  stockholders 
in  proportion  to  their  several  holdings.  Held, 
that  the  word  "liquidation,"  as  used  in  such 
agreement  meant  the  act  of  winding  up  the 
affairs  of  the  company  by  getting  in  the  as- 
sets, settling  with  its  debtors  and  creditors, 
and  apportioning  the  amount  of  profit  or  loss, 
and  that  the  agreement  should  be  construed 
to  mean  only  that,  if  complainant's  propor- 
tion of  the  net  assets  amounted  to  more  than 
enough  to  pay  the  note,  he  should  receive 
the  balance,  and  not  that  he  should  receive 
all  of  the  net  assets  above  the  amount  neeech 
sary  to  pay  the  note.  Fuller  v.  Perkins,  73 
Atl.  372,  373,  30  R.  I.  3;  Jones  v.  Seaman, 
117  N.  Y.  Supp.  288,  133  App.  Dlv.  127. 

LIQUOR 

See  Corn  Liquor;  Imitation  Malt  liq- 
uor; Intoxicating  Liquor;  Malt  Liq- 
uor; Nonintoxicating  Liquor;  Spiritu- 
ous Liquors;  Substitute  for  Malt  Liq- 
uor; Vinous  and  Spirituous  Liquors; 
Vinous  Liquor. 

Furnishing  liquor,  see  Furnish. 

Manufacture  of  liquor,  see  Manufacture. 

Sale  of,  see  Liquor;  SelL 

Sale  of  as  commerce,  see  Commerce. 

Selling  liquor  as  bu^ness,  see  Business. 

The  term  ^'liquor  or  liquors'*  includes  all 
Idnds  of  intoxicating  decoctions,  whether 
spirituous,  vinous,  malt,  or  alcoholic:  Marks 
V.  State,  48  South.  864,  868,  159  Ala.  71,  133 
Am.  St  Bep.  20. 

The  word  "liquor"  and  the  associated 
word  "drinks'*  in  a  statute  regulating  or 
forbidding  the  sale  of  intoxicants,  mean  an 
alcoholic  beverage.  Pennell  v.  State,  123  N. 
W.  115,  116,  141  Wis.  35. 

'•Liquor"  is  defined  as:  "(l^  A  liquid  or 
fluid  substance,  as  water,  milk,  blood,  sap, 
eta  (2)  A  strong  or  active  liquid  of  any 
sort  specifically,  an  alcoholic  or  spirituous 
liquor  either  distilled  or  fermented;  an  in- 
toxicating beverage  especially  a  spirituous 
or  distilled  drink  as  distinguished  from  fer- 
mented beverages  as  wine  and  beer,  (b)  A 
strong  solution  of  a  particular  substance 
used  in  the  industrial  arts."  It  Is  also  de- 
fined as:  "Any  liquid  or  fluid  substance,  as 
water,  milk,  blood,  sap  Juice  and  the  like. 
(2)  Especially  alcoholic  or  spirituous  fluid 
either  distilled  or  fermented.  A  decoction, 
solution  or  tincture."  Luther  v.  State,  120 
N.  W.  125,  128,  83  Neb.  455,  20  L.  B.  A.  (N. 
S.)  1146  (dissenting  opinion  of  Letton,  J.; 
citing  Cent.  Diet;   Webst.  Diet). 
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Generally,  the  term  "liquor"  Implies  In- 
toxicating liqnor.  Therefore  proof  that  de- 
fendant sold  '*llquor"  is  sufficient  to  show, 
in  the  absence  of  adverse  testimony,  that  he 
sold  intoxicating  liquor,  especially  where  it 
is  shown  that  it  looked  like  rye  whisky. 
Carswell  v.  State,  66  S.  E.  488,  7  Ga.  App. 
198. 

The  measurement  intended  by  the  stat- 
ute prohibiting  the  sale  without  a  license  of 
liquor  in  less  quantities  than  five  gallons  is 
a  measurement  of  the  quiet  liquor  after  it 
has  been  released  from  confinement  and  the 
gas,  froth,  or  foam  arising  when  the  liquor 
is  released  from  the  vessel  in  which  it  is 
contained  cannot  be  considered  in  determin- 
ing the  quantity  of  liquor.  People  v.  Nylin, 
86  N.  E.  156,  158,  236  111.  19. 

The  word  "liquor"  Is  collective,  its  sig- 
nificance including  the  plural  as  well  as  the 
singular,  and  a  conviction  in  a  prosecution 
for  selling  alcoholic,  spirituous,  malt  and  in- 
toxicating liquor  may  be  supported  by  proof 
of  the  sale  of  liquor  which  is  either  alcohol- 
ic, spirituous,  malt,  or  intoxicating  in  qual- 
ity without  proof  that  it  possesses  more  than 
one  of  such  qualities.  Wilbum  v.  State,  68 
S.  E.  460,  461,  8  Ga.  App.  28. 

Acts  1909,  c  479,  Imposed  a  privilege  tax 
for  revenue  on  liquor  dealers  selling  liquor 
under  different  conditions,  and  provided  that 
•ilquor  dealers"  should  include  every  person, 
company,  or  firm  selling  spirituous,  vinous, 
or  malt  liquors,  beer,  ale,  or  Intoxicating 
bitters,  or  any  medicated  or  adulterated  ci- 
der, or  any  club  or  association  handling  such 
liquors  for  sale,  etc.  Held,  that  the  words 
"liquor"  and  "liquor  dealers"  should  be 
construed  as  limited  to  beverages  and  per- 
sons selling  beverages  containing  a  sufficient 
amount  of  alcohol  to  make  them  intoxicat- 
ing, and  that  the  act  did  not  impose  such  tax 
on  a  vendor  of  soft  drinks  containing  a  small 
percentage  of  alcohol,  insufficient  in  quantity 
to  render  the  liquors  intoxicating.  Austin 
V.  Shelton,  127  S.  W.  446,  447,  122  Tenn.  634. 

Laws  1897,  p.  207,  c  312,  S  2,  provides 
that  the  term  "liquors"  as  used  in  the  act 
shall  include  all  distilled  or  rectified  spirits, 
wines,  fermented  or  malt  llquora  Section 
31,  p.  233,  provides  that  it  shall  not  be  law- 
ful for  any  person  who  has  not  paid  a  tax 
and  posted  the  certificate  provided  by  the 
act  to  sell  liquors  in  any  quantity  in  less 
than  five  wine  gallons  at  a  time.  Held,  that 
an  indictment  charging  violation  of  the  lat- 
ter section  need  not  allege  that  the  liquors 
sold  were  distilled  or  rectified  spirits,  winesy 
fermented  or  malt  liquors ;  it  being  sufficient 
to  charge  the  offense  in  the  language  of  such 
section.  People  v.  Myers,  77  N.  El  1193,  185 
N.  T.  558. 

Under  Laws  1897,  p.  207,  c.  812,  |  2,  the 
term  "liquors,"  as  used  in  that  act,  includes 
all    "distilled,   rectified   spirits^   wines,    fer- 


mented or  malt  liquors."     People  v.  Myers, 
95  N.  Y.  Supp.  993,  994,  109  App.  Div.  143. 

Liquor  Tax  Laws,  {  2,  defines  'liquor" 
as  meaning  all  distilled  or  rectified  spirits, 
wine,  fermented  or  malt  liquors.  Cullinan 
V.  Dwight,  100  N.  Y.  Supp.  896,  897,  51  Misc. 
Rep.  221. 

Flavoring  extracts,  composed  of  from  40 
to  60  per  cent  alcohol,  3  per  cent  flavoring 
principle,  and  water,  the  quantity  of  alcohol 
being  no  greater  than  is  required  to  hold  the 
flavoring  principle  in  solution,  which  are  noc 
made,  nor  used,  nor  capable  of  being  used, 
as  a  beverage,  but  which  are  chiefly  used  in 
flavoring  soda  water  syrups,  the  quantity  of 
extract  used  in  each  glass  of  the  beverage 
being  about  3  or  4  drops,  are  not  "beverages,** 
nor  "liquors,"  within  the  meaning  of  Rev. 
St  i  3244,  and  the  manufacturer  is  not  sub- 
ject to  special  tax  as  a  rectifier  or  wholesale 
or  retail  dealer  in  liquors.  Allen  v.  Liquid 
CJarbonic  Ck).,  170  Fed.  316,  317,  95  C.  C. 
A.  IL 

A  sale  of  liquor  known  as  "malt  rose'* 
containing  between  .74  per  cent  and  1.18  per 
cent  in  volume  of  alcohol,  and  intended  to 
aid  in  the  evasion  and  defeat  of  the  liquor 
law,  is  a  violation  of  Liquor  Tax  Law  (Laws 
1897,  p.  207,  c.  312)  §  2,  defining  Uquors,  as 
used  in  the  act,  to  include  all  distilled  or  rec- 
tified spirits  or  fermented  or  malt  liquors. 
People  V.  Cox,  94  N.  Y.  Supp.  526,  627,  106 
App.  Div.  299;  Id.,  92  N.  Y.  Supp.  125,  45 
Misc.  Rep.  311. 


The  sale  of  'lager  beer"  which  was 
drunk  on  the  premises  during  the  hours  when 
the  sale  of  malt  liquors  was  prohibited  was 
a  violation  of  Liquor  Tax  Law  (Laws  1897, 
p.  207,  c.  312)  i  2,  defining  liquors  as  used 
in  the  act  to  include  all  distilled  or  rectified 
spirits  or  fermented  malt  liquors.  Cul- 
linan V.  McGovern,  94  N.  Y.  Supp.  525,  526. 

UQUOR  DEAI.EB 

See  Retail  Liquor  Dealer. 

Where  one  sold  liquor  under  a  valid 
license  and  bond,  though  the  application  on 
which  the  license  was  granted  was  defective, 
he  was  a  "liquor  dealer"  under  the  laws  of 
Texas,  with  the  right  to  sell  liquor,  and  sub- 
ject to  the  penalties  arising  from  an  infrac- 
tion of  his  bond.  Castellano  v.  Marks,  83  8. 
W.  729,  731,  37  Tex.  Civ.  App.  273. 

Acts  1909,  a  479,  imposed  a  privilege 
tax  for  revenue  on  liquor  dealers  selling  liq- 
uor under  different  conditions,  and  provided 
that  "liquor  dealers"  should  include  every 
person,  company,  or  firm  selling  spirituous, 
vinous,  or  malt  liquors,  beer,  ale,  or  intox- 
icating bitters,  or  any  medicated  or  adulter- 
ated dder,  or  any  club  or  association  han- 
dling such  liquors  for  sale,  etc.  Held,  that 
the  words  "liquor"  and  "liquor  dealers" 
should  be  construed  as  limited  to  beverages 
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and  persons  selllni;  beverages  containing  a 
sufficient  amount  of  alcohol  to  make  them  In- 
toxicating, and  that  the  act  did  not  impose 
such  tax  on  a  vendor  of  soft  drinks  contain- 
ing a  small  percentage  of  alcohol.  Insufficient 
in  quantity  to  render  the  liquors  intoxicat- 
ing. Austin  V.  Shelton,  127  S.  W.  446,  447, 
122  Tenn.  634. 

Where  a  statute  prohibited  a  merchant 
and  dealer  in  spirituous  liquors  from  keep- 
ing open  his  place  of  business  on  Sunday  for 
the  purpose  of  traffic  and  sale,  a  member  of 
a  firm  engaged  In  the  sale  of  spirituous  liq- 
uors was  a  ''dealer,"  within  such  statute, 
and  was  amenable  in  his  individual  capacity. 
Morris  v.  State,  89  S.  W.  832,  833,  48  Tex. 
Gr.  R.5G2. 


■  .■>i: 


LIQUOB  DB 

See  Drummer. 

LIQUOB  ZiICEirSB 

See  License  (Government  Regulation). 
Application  for,  as  dvU  action,  see  Civ- 
il Action — Case — Suit — etc. 
As  contract,  see  Contract 
As  franchise,  see  Franchise. 
As  property,  see  Property. 

LIQUOB  TAX  CEBTIFICATE 

As  property^  see  Property. 


LIS 

LI8MOTA 

The  phrase  "lis  mota**  means  the  com- 
mencement of  the  controversy.  Mutual  Re- 
serve Life  Ins.  Co.  v.  Jay,  109  S.  W.  1116, 
U18»  50  Tex.  Civ.  App.  165. 

In  an  action  involving  plaintiff's  legiti- 
macy, testimony  by  a  deceased  kinsman  of 
plaintiff,  in  a  prior  action,  given  when  a  con- 
troversy existed  on  the  question,  but  before 
the  present  suit  was  brought,  tending  to  es- 
tablish plaintUTs  legitimacy,  was  not  admis- 
sible; the  term  "lis  mota,"  as  used  in  the 
rule  requiring  ez  parte  declarations  of  de- 
cedents to  have  been  made  ante  litum  mo- 
tam  to  be  admissible,  meaning  the  beginning 
of  the  controversy,  and  not  of  the  action. 
Rollins  V.  Wicker,  70  S.  E.  934,  935,  154  N. 
G.  559. 

LIS  FENBENS 

''Lis  pendens"  by  itself  does  not  con- 
Btitnte  a  cloud  or  Incumbrance  upon  a  title, 
and  does  not,  of  itself,  filndsh  any  ground 
in  reason  why  a  purchaser  should  not  be 
compelled  to  complete  his  purchase.  Baecht 
V.  Hevesy,  101  N.  Y.  Supp.  413,  415,  115 
i^PP.  Div.  509. 

Plough  the  result  of  a  suit  In  one  court 
may  enter  as  a  factor  into  the  determination 
of  another  in  a  different  tribunal,  **lls  pen- 
dena"  cannot  be  properly  pleaded  on  the 
gronnd  of  the  coexistence  of  the  suits,  where 
the  causes  of  action  are  not  IdentlcaL    Cen- 


tral Improvement  &  Contracting  Co.  v.  Gras- 
ser  Contracting  Co.,  44  South.  10,  13, 119  La. 
263. 

Whether  the  doctrine  of  lis  pendens  is 
based  on  constructive  notice  or  on  the  pol- 
icy of  the  law,  forbidding  parties  to  convey 
property  pending  litigation  concerning  it  to 
the  prejudice  of  the  other  party,  the  rule  is 
that  during  the  pendency  of  a  suit  neither 
party  can  alienate  the  property  in  dispute, 
so  as  to  affect  the  rights  of  the  other  par- 
ty. Maes  V.  Thomas  (Tex.)  140  S.  W.  846, 
847. 

"Lis  pendens"  denotes  those  principles 
and  rules  of  law  which  define  and  limit  the 
operation  of  the  common-law  maxim,  "Pea- 
dente  lite  nihil  Innovetur."  Pending  the  suit 
nothing  should  be  changed,  if  it  has  the  ef- 
fect to  bring  the  subject-matter  of  the  liti- 
gation within  the  control  of  the  court;  and 
to  render  the  parties  powerless  to  place  it 
beyond  the  power  of  the  final  Judgment. 
Powell  V.  National  Bank  of  Commerce  in 
Denver,  74  Pac.  536,  538,  19  Colo.  App.  67 
(citing  Freem.  Judgm.  {  193). 

''As  a  general  rule  an  action  or  suit 
brought  solely  for  the  recovery  of  a  money 
Judgment  or  for  other  relief  not  directly 
affecting  property  will  not  constitute  a  'lis 
pendens';  and,  in  the  absence  of  fraud  or 
collusion  between  the  parties  thereto,  alien- 
ations are  valid  until  the  property  is  affixed 
with  a  Judgment  or  execution  lien,  or  taken 
into  custody  by  an  attachment,  receivership, 
or  other  auxiliary  proceeding."  Moragne  v. 
Doe,  39  South.  161,  162,  143  Ala.  459,  Ul 
Am.  St  Bep.  52,  5  Ann.  Cas.  33L 

Where  no  steps  were  taken  from  March 
4,  1887,  until  September  29,  1902,  by  iriain- 
tlff  dty  in  the  prosecution  of  its  action  to 
recover  taxes  due  for  1885,  and  in  the  mean- 
time defendant  became  a  lender  and  pur- 
chaser for  value  in  good  faith,  without  .ac- 
tual notice  of  the  pendency  of  the  suit  or  the 
claim  for  taxes,  and  uo  reason  for  delay  in 
prosecuting  the  suit  was  shown,  a  "lis  pen- 
dens" did  not  exist  in  favor  of  the  city  at 
the  time  defendant's  rights  Intervened.  City 
of  Louisville  v.  Burke  (Ky.)  87  S.  W.  269, 
270. 

The  object  of  a  "lis  pendens"  notice  is 
to  warn  persons  and  put  them  on  their  guard 
in  their  dealings  with  defendants  regard- 
ing the  subject-matter  of  a  pending  action. 
First  Nat  Bank  of  Peoria  v.  Farmers'  ft 
Merchants'  Nat  Bank  of  Wabash  (Ind.)  82 
N.  B.  1013,  1016. 

"Lis  pendens"  Is  simply  a  rule  to  give 
effect  to  the  rights  ultimately  established 
by  the  Judgment  It  merely  precludes  any 
change  in  the  subjectpmatter  to  the  prejuuice 
of  plaintiff  during  the  pendency  of  the  ac- 
tion, and  the  filing  of  the  statutory  notice 
is  designed  to  effect  that  result,  not  to  give 
constructive  notice  of  plaintiff's  claim  as 
does  the  recording  of  a  deed  or  mortgaga 
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Whatever  effect  actual  notice  of  a  pending 
action  may  have,  the  filing  of  a  statutory 
notice  of  pendency  does  not  constitute  con- 
structive notice  of  anything  more  than  the 
pendency  of  the  action,  and,  when  the  ac- 
tion has  ceased  to  be  pending  under  the  (hw 
of  lis  pendens,  the  statutory  notice  ceases  to 
be  effectual  for  any  purpose.  Its  purpose  is 
to  prevent  any  alienation  of  the  subject- 
matter  in  litigation,  pending  the  action,  that 
could  prejudice  plalntifTs  rights  or  impair 
or  defeat  any  Interest  he  should  establish 
as  against  defendant  in  the  suit,  and  does 
not  constitute  such  notice  of  plaintiff's  eq- 
uity as  would  affect  the  conscience  of  a 
purchaser.  McVay  v.  Tousley,  105  N.  W. 
932,  035,  20  S.  D.  258,  129  Am.  St  Rep.  927. 

The  doctrine  ''Us  pendens*'  applies  not 
merely  to  .purchasers  from  the  defendant, 
but  also  to  purchasers  from  the  plaintiff. 
The  rule  has  been  applied  to  all  cases  of 
transfer  during  the  progress  of  the  cause, 
notwithstanding  the  hardships  of  individual 
cases  from  considerations  of  public  policy 
and  convenience.  The  rule  applies  to  a  Judg- 
ment creditor  whose  rights  as  an  incum- 
brancer are  acquired  during  the  e^stence 
of  the  lis  pendens,  and  also  to  a  purchaser 
at  a  Judicial  sale,  had  in  execution  of  a 
Judgment  in  favor  of  a  person  whose  inter- 
ests in  the  property  sold  are  affected  by  the 
lis  pendens.  While  in  England  and  in  some 
of  the  states  it  has  been  held  that  lis  pen- 
dens begins  upon  service  of  process  or  sub- 
poena, in  this  state  a  pending  suit  Is  notice 
from  the  filing  and  docketing  of  the  cause, 
if  followed  by  the  issuance  and  service  of 
process  and  due  prosecution  of  the  suit  Civ. 
Code  1895,  §  3936.  The  question  as  to  when 
lis  pendens  begins,  as  applied  to  a  cross-bill, 
depends  largely  on  what  is  the  extent  of  the 
lis  pendens  arising  on  the  original  suit,  or 
of  .what  the  original  suit  gives  notice  to  one 
dealing  with  the  property  affected.  When  a 
suit  is  filed  by  a  plaintiff,  any  one  taking 
from  the  defendant  a  conveyance  of  the 
property  Involved  takes  with  notice  of  plaln- 
tifTs  action,  including  ordinary  or  amplify- 
ing amendments  which  do  not  change  the 
identity  of  the  suit  or  affect  its  general  pur- 
pose or  object  or  create  a  new  lis  pendens. 
A  purchaser,  pending  a  suit,  must  anticipate 
that  the  defendant  will  resist  the  action  and 
will  file  appropriate  defensive  matter  there- 
to, but  he  is  not  bound  to  anticipate  that  de- 
fendant will  bring  a  cross-action  against  the 
plaintiff,  setting  up  some  equitable  right  and 
demanding  affirmative  equitable  relief  in  re- 
gard thereto.  Bridger  v.  Exchange  Bank, 
56  S.  E.  100,  101,  126  Ga.  821,  8  L.  R.  A. 
(N.  S.)  463.  115  Am.  St  Rep.  118  (citing  Se- 
combe  ▼.  Steele,  61  U.  S.  105,  15  L.  Ed.  833 ; 
Fash  V.  Ravesies,  32  Ala.  451;  Berry  v. 
Whltaker,  58  Me.  442;  Cole  v.  Wlnnipisse- 
ogee  Lake  Cotton  &  Woolen  Mfg.  Co.,  54  N. 
H.  242 ;  Olson  v.  Leibpke,  81  N.  W.  801,  110 
Iowa,  595,  80  Am.  St  Rep.  327;    Weiton  v. 


Cook,  61  Cal.  481;  Borrowscale  v.  Luttle, 
5  Allen  [87  Mass.]  377 ;  2  Pom.  Eq.  Jur.  [3d 
Ed.]  I  633;  Story,  Eq.  PI.  [10th  Ed.]  t  156; 
Carmichael  v.  Foster,  69  Ga.  372;  Bennett 
Lis  Pendens,  p.  242,  |  181;  Allen  v.  Halli- 
day,  28  Fed.  261;  Cotton  v.  Dacey,  61  Fed. 
481 ;  Freeman,  Judgm.  I  205 ;  Hope  v.  Blair, 
16  S.  W.  595,  105  Mo.  85,  24  Am.  St  Rep. 
366;  Watson  v.  Wilson,  2  Dana  [32  Ky.]  406, 
26  Am.  Dec.  459 ;  Ettenborough  v.  Bishop,  26 
N.  J.  Eq.  262;  McCauley  v.  Rogers,  104  111. 
578;  Weems  v.  Harrold,  75  Ga.  867;  Cher- 
ry V.  North  Sc  S.  R.  R.  Co.,  65  Ga.  633 ;  S.  C. 
Hall  Lumber  Co.  v.  Gustin,  20  N.  W.  616, 
54  Mich.  624;  Henderson  v.  Wanamaker,  79 
Fed.  736,  25  C.  C.  A.  181;  Kinney  v.  Con- 
solidated Va.  Mining  Co.,  14  Fed.  Cas.  612; 
EngUsh  V.  Thorn,  96  Ga.  557,  23  S.  E.  843; 
Garver  v.  Graham.  51  Pac  812,  6  Kan.  App. 
314;  Mansur  &  Tebbetts  Implement  Co.  v. 
Beer,  45  S.  W.  972,  19  Tex.  Civ.  App.  311, 
313;  Tinsley  v.  Rice,  31  S.  E.  174,  105  Ga. 
285). 

As  notliM 

A  "lis  pendens"  is  not  the  commence- 
ment of  an  action  as  against  the  defend- 
ants. It  is  a  mere  notice  to  outside  parties 
that  such  an  action  is  about  to  be  or  actu- 
ally has  been  commenced.  Cohen  v.  Biber, 
108  N.  Y.  Supp.  249,  250,  123  App.  Div.  528. 

A  "lis  pendens"  is  for  the  purpose  of 
giving  notice  of  the  Jurisdiction  or  con- 
trol which  the  court  acquired  over  property 
involved  in  a  suit  pending  the  continuance 
of  the  action.  State  v."  Washington  Dredg- 
ing &  Improvement  Co.,  86  Pac  936,  938,  43 
Wash.  508  (adopting  definition  in  Washing- 
ton Dredging  &  Improvement  Co.  ▼.  Kin- 
near,  64  Pac.  522,  24  Wash.  406). 

That  the  transferee  of  corporate  stock 
knew  that  suit  was  pending  for  the  appoin^ 
ment  of  a  receiver  and  dissolution  of  the  cor- 
poration, and  to  require  the  transferror  to 
account  for  property  alleged  to  have  been 
wrongfully  appropriated,  did  not  prevent  it 
from  purchasing  the  stock  free  from  all  eq- 
uities between  the  transferror  and  another 
stockholder,  or  the  corporation,  as  the  doc- 
trine of  constructive  notice  by  "lis  pendens" 
does  not  apply  to  such  property.  Central 
Sav.  Bank  v.  Smith,  95  Pac  307,  311«  43  Colo. 
90. 

LIST 

See  Classified  List;  Tax  list 
'  Such  list,  see  Such. 
Unfair  list,  see  Unf^r. 

"List,"  in  its  common  ordinary  sense, 
means  to  put  into  a  list  or  catalogue,  regis- 
ter, or  enroll.  Strout  Co.  v.  Gay,  72  Aa  881, 
882,  105  Me.  108,  24  L.  R.  A.  <N.  8.)  662. 

Of  witnesses 

Rev.  St  I  1033,  requiring  that  in  a  cap- 
ital case  the  list  of  the  witnesses  and  Jurors 
shall  be  delivered  to  the  defendant  at  leasl 
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two  entire  days  before  the  trial,  by  "list  of 
the  wituesses"  means  a  list  containing  tbe 
names  of  tbe  witnesses,  and  necessarily  this 
means  tbe  names  wbicb  tbey  tben  bear,  and 
wbicb  identify  them.  A  woman  wbo  bas 
been  married  and  divorced  is  not  incompe- 
tent as  a  witness  in  a  capital  cause  because 
she  is  designated  on  tbe  list  of  witnesses  fur- 
nished to  tbe  defendant  in  compliance  witb 
tbe  statute  by  ber  maiden  name,  under  wbicb 
she  has  gone  since  her  divorce  some  10  or  12 
years  ago.  Bird  v.  United  States,  23  Sup.  Ct. 
42,  45,  187  U.  S.  118,  47  L.  Ed.  100. 

Tax  Ust 

The  phrase  '*list  of  all  shares  of  stock," 
used  in  the  statute  providing  persons  owning 
shares  of  stock:  in  banks  shall  not  be  required 
to  deliver  to  tbe  assessor  a  list  thereof,  but 
the  president  or  other  chief  officer  shall  deliv- 
er to  tbe  assessor  a  list  of  all  shares  of  stock 
held  therein  and  tbe  face  value  thereof,  nec- 
essarily means  "a  list  of  all  shares  of  stock, 
with  the  names  of  tbe  owner  or  holders 
thereof,  and  the  amount  of  such  holdings*'; 
and  under  tbe  statute  tbe  stock  is  not  assess- 
able to  tbe  bank.  State  ex  rel.  Wilson  v. 
First  Nat  Bank  of  Carterville,  79  S.  W.  043, 
Wo,  946,  180  Mo.  717. 

The  terms  "lUt,"  "tax  list,"  and  "deUn- 
quent  tax  list"  are,  by  common  usage,  under- 
stood to  refer  to  the  notices  or  other  matters 
with  which  such  lists  are  included,  and  tbe 
list  within  Comp.  St.  1905,  c.  77,  art.  9,  §  7, 
requiring  the  publication  of  a  delinquent 
list,  is  a  part  of  tbe  notice  of  the  pendency 
of  the  suit  and  is  a  complete  list  of  tbe  lands 
against  which  there  are  delinquent  taxes, 
while  the  list  required  by  section  17  is  a  part 
of  the  notice  of  sale  under  the  decree,  and  is 
merely  a  list  of  all  the  lands  on  which  de- 
crees have  been  rendered.  The  latter  list  is 
not  the  delinquent  tax  list  within  the  act, 
nor  as  the  term  is  generally  understood,  and 
the  publication  under  section  7  precedes  that 
under  section  17.  State  ex  rel.  Cronln  v. 
Cronin,  106  N.  W.  986,  987,  75  Neb.  738. 

With  real  estate  agent 
A  contract  to  "list"  real  estate  is  not  sat- 
isfied by  taking  a  description  of  It  by  the  bro- 
ker, but  it  would  at  least  require  that  some 
mention  of  the  real  estate  should  appear  in 
some  of  the  broker's  advertisements,  and,  in 
the  absence  ef  such  listing,  the  broker  could 
not  recover  a  commission  provided  in  case  of 
withdrawal  of  the  land  by  the  owner.  E.  A. 
Btront  Co.  t.  Gay,  72  Atl.  881,  882,  105  Me. 
106,  24  L.  R.  A.  (N.  8.)  662. 

"It  is  probably  beyond  dispute  that  the 
ordinary  transaction  by  which  land  Is  said  to 
be  listed'  with  an  agent — that  is,  where  an 
owner  informs  a  real  estate  broker  of  his 
wish  to  sell  property  upon  stated  terms,  and 
Invokes  his  professional  services  in  that  re- 
spect—does not  imply  any  grant  of  power  to 
execute  a  contract  for  its  sale."  Brown  v. 
GflplD,  90  Pac  267,  270,  75  Kan.  778. 


ZiISTINO 

Assessment  as  including,  see  Assessment 
(In  Taxation). 

LITERARY 

lilTEBABT  IHSTITUTIOKS 

An  incorporated  school  is  a  "scientific" 
or  "literary"  association  within  St  1898,  f 
1038,  exempting  from  taxation  property  of 
such  associations.  Board  of  Trustees  of 
Lawrence  University  v.  Outagamie  County, 
136  N.  W.  619,  620,  150  Wis.  244. 

Tbe  property  of  a  corporation  organized 
to  provide  a  home  for  working  girls  at  a 
moderate  cost,  which  has  no  capital  stock, 
and  wbicb  can  divide  none  of  tbe  income  or 
profits  among  tbe  members  or  use  it  for  any 
other  than  literary,  educational,  benevolent, 
charitable,  or  scientific  purposes,  is  exempt 
from  taxation  under  Rev.  Laws,  c.  12,  §  5,  cl. 
3,  exempting  the  property  of  '*literary,  benev- 
olent, charitable,  and  scientific  institutions." 
Franklin  Square  House  v.  City  of  Boston,  74 
N.  E.  675,  676,  188  Mass.  409. 

Under  Rev.  St  c.  9,  i  8,  providing  for 
taxation  of  real  estate  against  the  person  in 
possession,  a  university  fraternity  in  posses- 
sion of  a  chapter  house,  built  on  tbe  campus 
under  a  contract  to  purchase  from  the  uni- 
versity, is  liable  for  taxes  assessed  against 
the  property;  the  fraternity  not  being  ex- 
empt as  a  literary  or  scientific  institution 
within  section  6,  par.  2.  Inhabitants  of  Oro- 
no  V.  Kappa  Sigma  Society,  80  Atl.  831,  832, 
108  Me.  320. 


Tbe  owner  of  a  common-law  copyri-^bt 
has  a  perpetual  right  of  property  and  tbe  ex- 
clusive right  of  first  general  publication,  and 
may,  prior  thereto,  enjoy  the  benefit  of  a  re- 
stricted publication  without  forfeiture  of  the 
right  of  general  publication.  Under  Rev.  St. 
§  4952,  giving  to  tbe  owner  of  a  copyrighted 
book  the  right  to  copy  and  vend  the  same, 
protection  against  multiplication  of  copies 
and  the  incidents  thereof  constitute  the  only 
protection  afforded  by  tbe  copyright  statutes 
to  the  publisher.  There  is  a  distinction  be- 
tween the  common-law  right  of  "literary 
property"  commonly  called  common-law  copy- 
right and  copyright  under  the  statute.  A 
copyright  is  an  incorporeal  right  to  print 
and  publish,  being  a  property  in  notion  with- 
out corporeal,  tangible  substance.  A  copy- 
right is  property  distinct  from  tbe  corporeal 
property  out  of  which  it  arises,  and  each  of 
these  classes  of  property  is  capable  of  ex- 
isting and  being  owned  and  transferred  es- 
pecially and  independent  of  each  other.  The 
property  of  an  author  in  his  intellectual  pro- 
duction is  absolute  until  be  voluntarily  parts 
therewith.  He  cannot  be  compelled  to  pub- 
lish his  production  or  to  permit  others  to  en- 
joy it,  but  be  has  the  right  to  exclude  all 
persons  from  its  employment,  and  any  use  of 
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tlie  property  without  his  consent  is  a  Tiola- 
tion  of  his  right.  He  may  permit  one  or 
more  persons  to  use  it  to  the  exclusion  of  all 
others,  and  in  doing  so  he  may  restrict  the 
use  which  shall  be  made  of  it  He  may  give 
a  copy  of  a  manuscript  to  a  person  without 
parting  with  his  literary  property  in  it  and 
may  circulate  copies  among  his  friends  for 
their  own  personal  enjoyment  without  giving 
them  the  right  of  publication.  Common-law 
copyright  and  statutory  copyright  cannot  co- 
exist in  the  same  composition,  and  when  the 
statutory  right  begins  the  common-law  right 
ends.  Bobbs-Merrlll  Go.  v.  Straus,  147  Fed. 
15,  18,  77  C.  C.  A.  607,  15  L.  R.  A.  (N.  S.)  766 
tdting  Ager  v.  Murray,  105  U.  S.  126,  26  L. 
Ed.  942;  Stephens  v.  Cady,  14  How.  [55  U. 
«.]  528,  14  L.  Ed.  528;  Stevens  v.  Gladding, 
17  How.  [58  U.  S.]  447,  15  L.  Ed.  155;  Werck- 
meister  v.  American  Lithographic  Ck>.,  134 
Fed.  321,  823,  324,  69  C.  C.  A.  553,  555,  68 
L.  R.  A.  591;  Drone,  Copyr.  100,  102,  103; 
Bartlette  v.  Crittenden,  2  Fed.  Cas.  981,  4 
McLean,  300;  Bartlett  v.  Crittenden,  2  Fed. 
Cas.  967,  6  McLean,  32;  Press  Pub.  Co.  v. 
Monroe,  73  Fed.  196,  19  C.  C.  A.  429,  51  L. 
B.  A.  353;  Holmes  v.  Hurst,  19  Sup.  Ct  606, 
174  U.  S.  82,  43  L.  Ed.  904;  Jewelers*  Mer- 
cantile Agency  v.  Jewelers'  Weekly  Publish- 
ing Co.,  49  N.  B.  872,  155  N.  Y.  241,  247,  41  L. 
R.  A.  846,  63  Am.  St  Rep.  666;  Palmer  y.  De 
Witt  47  N.  Y.  532,  536,  7  Am.  Rep.  480;  Cop. 
Copyr.  [3d  Ed.]  1 ;  Wheaton  v.  Peters,  8  Pet 
(83  U.  S.]  591,  8  L.  Ed.  1055;  Id.,  29  Fed. 
Cas.  862,  8  Pet  [33  U.  S.]  725;  Johnson  v. 
Donaldson,  3  Fed.  22;  Perris  v.  Hexamer,  99 
U.  S.  674,  25  L.  Ed.  308;  Henry  Bill  Pub. 
Co.  V.  Smythe,  27  Fed.  914;  Garst  v.  HaU 
&  Lyon  Co.,  61  N.  E.  219,  179  Mnss.  588,  591, 
55  L.  R.  A.  631 ;  Harrison  v.  Maynard,  Mer- 
rill &  Co.,  61  Fed.  689,  10  C.  C.  A.  17). 

LITHOFONE 

Where  it  was  proved  that  "lithofone," 
composed  of  70  per  cent  sulphate  of  barytes 
and  30  per  cent  sulphide  of  zinc,  was  known 
as  "lithofone,"  whether  dry  or  ground  in  oil, 
and  by  commercial  designation  was  known 
as  "sulphide  of  zinc  white,"  it  was  classifi- 
able for  duty  as  such  under  Tariff  Act  July 
24,  1897,  par.  57,  c.  11,  30  Stat  154,  and  not 
as  a  white  paint  or  pigment  containing  zinc, 
but  not  containing  lead.  Gabriel  &  Schall  v. 
United  States,  123  Fed.  296,  59  C.  a  A.  852 

LITHOGRAPH 

LITHOORAPHIO  PRINTS 

"Lithographic  prints"  consist  of  complete 
articles  of  a  character  of  pictures  ready 
for  use  in  mounting,  binding  or  framing,  and 
are  the  product  of  the  art  of  lithography, 
which  is  the  art  of  making  a  picture,  design, 
or  writing  on  stone  in  such  a  manner  that 
ink  impressions  can  be  taken  from  the  work 
of  producing  such  impressions  by  a  process 
analogous     to     ordinary     printing.    United 


States  V.  O.  G.  Hempstead  As  Son,  150  Fed. 
290,292. 

Under  Tariif  Act  July  24,  1897,  c  11,  | 
1,  Scdiedule  M ,  par.  400,  30  Stat  188,  relating 
respectively  to  "lithographic  prints"  and  to 
"booklets,"  articles  consisting  of  several  post 
cards  folded  together  and  ready  to  be  de- 
tached, with  a  paper  cover  pasted  thereon, 
are  covered  by  the  former  rather  than  the 
latter  term.  Downing  Sc  Go.  v.  United 
States,  172  Fed.  447,  448. 

Calendars  composed  of  lithographic 
sheets  with  a  metal  strip  at  each  end,  and 
having  a  calendar  pad  composed  of  litho- 
graphic sheets  attached  thereto,  the  litho- 
graphic prints  being  the  most  important  fea- 
ture of  the  importation,  are  dutiable  as 
"lithographic  prints"  bound,  nnder  Tariff  Act 
July  24, 1897,  c.  11«  f  1,  Schedule  M,  par.  400, 
30  Stat  188,  rather  than  as  printed  matter 
(paragraph  403,  30  Stat  189),  or  as  manu- 
factures of  paper  (paragraph  407,  30  Stat 
189).  Luyties  Bros.  v.  United  States,  180 
Fed.  1022,  1023. 

The  expression  'lithographic  prints,"  in 
Tariff  Act  July  24,  1897,  c.  11,  |  1,  Schedule 
M,  par.  400,  30  Stat  188,  had  no  such  defi- 
nite, general,  and  uniform  meaning  in  the 
wholesale  trade  and  commerce  of  the  United 
States  at  the  time  of  the  passage  of  that 
act  as  to  control  its  construction.  Knauth, 
Nachod  &  Kuhne  v.  United  States,  155  Fed. 
144,  146. 

Articles  composed  of  cardboard  on  which 
lithographic  prints  have  been  pasted,  and 
which  is  cut  into  forms  adapted  to  be  folded 
into  pockets  to  hang  on  walls,  some  of  them 
having  pincushions  or  calendars  attached, 
are  not  dutiable  as  'lithographic  prints,** 
under  Tariff  Act  July  24,  1897,  c.  U,  i  1, 
Schedule  M,  par.  400,  30  Stat  188,  but  as 
"manufactures  of  paper,"  under  paragraph 
407,  30  Stat  189.  Knauth,  Nachod  &  Kuhne 
V.  United  States,  155  Fed.  144,  146. 

LITIGATED 

XJTIOATION 

See  Liquidated  by  Litigation;  Neces- 
sary  Litigation;    Without  Litigation. 

Expenses  of  legal  proceeding,  see  EIx- 
penses. 

•  * 

A  proceeding  to  have  one  declared  an  in- 
competent is  not  a  "litigation,**  in  the  ordi- 
nary sense  of  the  term ;  and,  in  the  absence 
of  express  contract  for  services  of  an  un- 
official stenographer  in  taking  the  testimony, 
the  alleged  incompetent  is  not  liable  therefor, 
except  upon  an  implied  contract  Carpenter 
V.  Hammond,  125  N.  Y.  Supp.  31,  32,  68  Misc. 
Rep.  438. 

"The  purpose  of  all  'litigation'  is  to  pre- 
serve and  enforce  rights  and  secure  compli- 
ance with  the  law  of  the  state,  either  atat- 
'  ute  or  common."    Missouri,  K.  ft  T.  Bjr.  Go. 
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T.  Hickman,  22  Sop.  Gt  18,  21,  188  U.  S.  \ 
68,  46  L.  Ed.  78. 

San  Diego  City  Charter,  c  5,  art.  8,  t 
2,  proTldes  ''that  the  commou  council  shall 
have  control  of  all  litigation  of  the  city, 
and  may  employ  other  attorneys  to  take 
charge  of  any  such  litigation,  or  assist  the 
dty  attorney  therein."  Held,  that  the  term 
'^litigation  of  the  city"  applies  to  civU  ac- 
tions only,  and  that  the  council  has  no  power 
ttf  appoint  a  special  prosecutor  to  prosecute 
criminal  violations  of  ordinances,  so  that  no 
liability  results  from  such  appointment 
Dadmun  y.  City  of  San  Diego,  09  Pac.  083, 
084,  9  GaL  App.  548. 

LITTORAL  AND  AQUATIC  RIGHTS 

"littoral  and  aquatic  rights"  are  simply 
those  rights  which,  In  default  of  special  stat- 
utory provisions  to  the  contrary,  appertain 
to  lands  abutting  upon  tide-waters,  to  which 
the  common-law  doctrine  of  riparian  owner- 
ship does  not  apply.  Barataria  Canning  Co. 
V.  Ott,  37  South.  121,  124,  84  Miss.  737. 

Land  fronting  on  a  sound  was  leased, 
and  the  lessee  obtained  from  the  county 
board  of  supervisors  the  right  to  bank, 
plant,  and  cultivate  oysters  in  the  sound 
within  the  limits  of  the  entire  front  of  the 
property,  and  thereafter  the  lessor  deeded 
the  land  to  the  lessee,  reserving  all  'littoral 
and  aquatic  rights  appurtenant  to  the  land," 
and  in  a  suit  between  the  parties  it  was 
decided  on  appeal  that,  the  lessor  having  had 
DO  exclusive  right  to  the  water  or  fish,  and 
the  grant  of  the  supervisors  having  vested 
a  property  right  in  the  lessee,  the  reserva- 
tion was  of  a  thing  which  would  not  othei^ 
wise  have  passed  under  the  deed,  and  did 
not  deprive  the  lessee  of  his  exclusive  right 
to  the  oysters.  Held,  that  such  decision  did 
not  bar  a  reformation  of  the  deed  after 
remand  of  the  cause  on  the  ground  that  the 
real  intent  of  the  agreement  between  the 
parties  had  been  that  the  lessor  should  have 
the  right  to  the  oysters  and  oyster  beds. 
Barataria  Canning  Go.  v.  Ott»  41  South.  378, 
379,  88  Mis&  771. 

LIVE— LIVING 

See  Then  Living. 

As  resides 

*'One  of  the  definitions  given  in  the  dic- 
tionaries of  the  word  'live'  is  to  dwell,  to 
reside,  to  abide.**  Powers  y.  United  States, 
119  Fed.  562,  565,  56  C.  C  A.  12& 

A  witness  could  state  in  a  "trustee  suit" 
to  collect  taxes,  in  which  defendant's  resi- 
dence was  involved,  that  defendant  lived  in 
P.  in  a  certain  year;  the  word  "live"  not 
stating  the  ultimate  fact  of  residence,  but  a 
tact  bearing  on  the  question  of  residence. 
OooUdge  V.  Taylor,  80  Aa  1038,  1041,  85  Vt 
39. 


Statanent  of  a  witness  that  he  lived  at 
a  certain  street  and  number  in  a  specified 
dty  was  not  Inconsistent  with  his  "residence" 
in  another  county,  since  a  person  may  "live" 
in  one  place,  and  have  a  legal  residence  in 
another.  O'Brien  v.  O'Brien,  116  Pac.  692, 
694,  16  CaL  App.  103. 

Under  Rev.  Laws,  c.  154,  |  6,  providing 
that  the  libel  for  divorce  must  be  filed, 
heard,  and  determined  in  the  county  in  which 
one  of  the  parties  "lives,"  a  wife  who  has 
separated  from  her  husband  because  of  his 
adultery  may  obtain  a  domicile  in  a  county 
other  than  that  in  which  he  resides,  and 
bring  a  libel  against  him  for  divorce  at  the 
domicile  so  obtained.  Clark  v.  Clark,  77  N. 
E.  702,  191  Mass.  128. 

The  word  "lives,"  in  Code,  i  1313,  pro- 
viding that  moneys  and  credits  shall  be 
listed  where  the  owner  "lives,"  is  the  equiva- 
lent of  "residence."  Cover  v.  Hatten,  113 
N.  W.  470,  471, 136  Iowa,  63. 

The  place  where  a  person  lives,  within 
Code,  {  1313,  providing  that  moneys  and  cred- 
its shall  be  listed  and  assessed  where  the 
owner  lives,  is  the  place  of  his  residence. 
Glotfelty  V.  Brown,  126  N.  W.  797,  798,  148 
Iowa,  124. 

As  used  in  St.  1821,  c.  60,  i  27,  provid- 
ing that  in  extending  execution  upon  real 
estate  the  officer  may  appoint  an  appraiser 
for  the  debtor,  if  he  neglect  or  refuse  to 
choose  one  after  being  duly  notified  by  the 
officer,  if  the  debtor  be  living  in  the  county 
where  the  land  lies,  the  phrase  "living  in  the 
county"  means  actual  residence  at  the  time 
of  the  levy  in  the  county  where  the  land 
levied  ui)on  is  situated.  Dodge  v.  Fams- 
worth,  19  Me.  278,  279. 

Oeath  of  testator  or  life  teaaats  refer- 
red to 

Testator  gave  to  his  son  and  the  son's 
wife  the  use  of  certain  real  estate  for  life, 
and  provided  that  at  their  death  the  prop- 
erty should  descend  to  the  son's  children 
living  at  the  time  and  the  issue  of  any  child 
of  the  son  then  deceased.  Held,  that  such 
description  of  the  remaindermen  did  not 
mean  children  of  the  son  living  at  the  time 
of  testator's  death,  but  excluded  children 
living  at  testator's  death  who  did  not  survive 
the  life  tenants.  Birdsall  v.  Birdsall  (Iowa) 
132  N.  W.  809,  810.  36  I*  B.  A.  (N.  S.)  1121. 

UVE  APART 

Under  Ky.  St  1903,  i  2117,  making  "liv- 
ing  apart"  without  any  cohabitation  for  five 
consecutive  years  next  before  the  application 
a  ground  for  divorce,  the  time  elapsing  since 
a  spouse  became  a  lunatic  cannot  be  count- 
ed as  9art  of  the  five  years  required  by  the 
statute,  but  if  the  parties  lived  apart  with- 
out cohabitation  for  five  years  before  one 
became  a  lunatic,  and  they  have  since  son- 
tinned  to  live  apart,  divorce  may  be  granted. 
Andrews  v.  Andrews'  Committee,  87  S.  W. 
1080,  1081,  120  Ky.  718. 
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UTTE  IN  ABULTERT 

See,  also,  Live  Together. 

To  constitute  "living  In  adultery ,*•  there 
must  be  more  than  a  single  act,  but  there 
need  not  be  a  living  together  continuously, 
or  for  a  given  time,  nor  is  it  necessary  for 
the  man  to  abide  in  the  same  house  with  the 
woman;  but  the  offense  is  committed  if  he 
at  stated  periods,  or  frequently,  spends  the 
day  or  night,  or  any  considerable  part  of 
his  time,  with  a  woman,  not  his  wife,  at  such 
times  having  carnal  knowledge  of  her  at  will, 
though  at  other  times  he  be  domiciled  with 
his  wife.  Baker  y.  Baker,  124  S.  W.  866, 
867,  136  Ky.  617. 

A  single  act  of  criminal  intercourse  does 
not  constitute  '*living  in  adultery  or  fornica- 
tion." Lawson  v.  State,  42  S.  EI  752,  116 
Ga.  571  (citing  McLeland  v.  State,  25  Ga. 
477;   Blsh.  St  Crimes,  §  697). 

One  act,  or  even  occasional  acts,  of  il- 
licit intercourse  do  not  constitute  the  of- 
fense of  "living  together  in  a  state  of  adul- 
tery or  fornication,  or  of  adultery  and  forni- 
cation," in  violation  of  Pen.  Code  1895,  { 
381.  Winkles  v.  State,  61  S.  B.  1128,  1129,  4 
Ga.  App.  559. 


See,  also,  Live  in  Adultery. 

A  husband  and  wife  are  "living  together" 
when  they  dwell  under  the  same  roof,  eat  at 
the  same  table,  and  hold  themselves  out  to 
the  world  and  conduct  themselves  towards 
each  oth^  as  husband  and  wife,  and  it  is  in- 
correct to  say  that  they  are  living  as  husband 
and  wife  when  they  do  not  occupy  the  same 
room  or  have  sexual  intercourse.  Levy  v. 
GoldsoU  (Tex.)  131  S.  W.  420,  421. 

The  mere  fact  that  a  man  took  his  meals 
at  the  house  of  a  married  woman  did  not 
constitute  a  "living  together"  by  such  man 
and  woman,  within  the  meaning  of  the  stat- 
ute defining  the  crime  of  adultery.  Paul  v. 
State,  90  S.  W.  171,  49  Tex.  Cr.  R.  20. 

Where  defendant  had  sexual  Intercourse 
with  prosecutrix  while  she  was  living  In  de- 
fendant's house  as  his  general  servant,  during 
the  illness  of  defendant's  wife,  defendant  was 
not  guilty  under  an  indictment  charerinf?  that 
defendant  and  prosecutrix  "lived  together  and 
had  carnal  intercourse."  The  statute  does 
not  intend  to  convey  the  Idea  that  a  married 
man  with  a  family  was  "living  together" 
with  a  servant  merely  because  the  servant 
might  occupy  a  room  in  the  house  of  the 
master.  To  give  the  statute  such  construc- 
tion would  be  to  hold  that,  where  a  landlord 
or  family  slept  under  the  same  roof  with 
the  servant,  this  would  be  a  "living  toeether" 
with  the  servant.  Bos  well  v.  State,  8d  S.  W. 
1076,  1077,  48  Tex.  Cr.  R.  47,  122  Am.  St. 
Rep.  731. 

Civil  Code,  art  1481  providing  that  those 
who  "have  lived  together"  in  open  concu- 
binage are  incapable  of  making  to  each  other 


any  donation  of  immovables,  does  not  mean 
that  the  parties  must  have  dwelt  or  resided 
together.  Succession  of  Jahraus,  38  South. 
417,  418,  114  La.  456. 

LIVED  UPOM' 

Where,  on  a  trial  for  violating  Act  April 
26,  1909  (Laws  1909,  c.  196),  punishing  any 
person  who  shall  knowingly  live  on  or  be 
supported  in  whole  or  In  part  by  the  money 
procured  by  any  female  through  the  prosti- 
tution of  any  other  female,  accused  relied  on 
the  t&ct  that  the  money  given  him  by  a 
third  person  was  received  in  payment  of 
debts  or  to  redeem  jewelry  for  the  third  per- 
son, and  the  third  person  testified  that  she 
never  gave  accused  any  money  -for  his  own 
use,  a  charge  authorizing  a  conviction  if  ac- 
cused received  money  from  the  third  person 
with  knowledge  that  the  same  was  derived 
through  the  prostitution  of  another,  and  that 
he  used  the  same  for  his  own  living  or  per- 
sonal exx>enses,  was  erroneous,  because  broad- 
er than  the  statute,  and  as  eliminating  the 
defense;    the  phrase  "lived  upon"  meaning 
to  be  maintained  in  life;  to  acquire  a  liveli- 
hood; to  subsist  with,  on,  or  by,  as  to  live  on 
spoils.    Trozzo  v.  People,  117  Pac.  11^,  156, 
51  Colo.  323. 

LIVE  ENGINE 

An  engine  having  no  steam  Is  called  a 
"dead  engine,"  and  one  with  steam  is  a 
"live  engine."  Turner  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  Ill  Pac.  433,  83  Kan.  315. 

LIVE  SPRINGS 

Springs  occupying  a  space  of  about  one- 
half  acre  in  a  ten-acre  tract,  marshy  part  of 
the  year,  resting  right  upon  the  brow  of  a 
little  drop-off,  so  that  there  was  quite  a  lot 
of  water  standing  around  in  the  springs,  of 
which  it  looked  as  there  might  be  five  or  six, 
but  into  which  no  stream  .led,  and  the  water 
from  which  formed  no  channel  or  stream, 
though,  during  a  part  of  the  wet  season,  some 
of  the  water  would  flow  down  the  hillside 
for  a  short  distance  and  disappear  in  the 
soil,  were  not  "live  springs,"  but  constituted 
nothing  more  than  a  bog  occasioned  by  seep- 
age of  the  water.  Dickey  v.  Maddux,  93  Pac 
1090,  1091,  48  Wash.  411. 

LIVE  STOCK   INSURANCE   COBCPANT 

A  "live  stock  insurance  company"  incor- 
porated under  Rev.  St.  1895,  art  642,  snbd. 
46,  authorizing  the  incorporation  of  fire,  mar- 
ine^ life,  and  live  stock  insurance  companies, 
to  conduct  a  live  stock  insurance  company 
on  a  mutual  or  co-operative  plan  without 
capital  stock,  and  to  issue  policies  of  in- 
demnity on  live  stock  to  its  members,  la  a 
live  stock  insurance  company  conducted  on 
the  mutual  or  co-operative  plan,  and  is  not  a 
"mutual  relief  association"  within  article 
3096,  providing  that  nothing  in  the  titled- 
title  58,  entitled  "Incorporation  of  tnsuranoe 
Companies" — shall  apply  to  mutual  relief  as- 
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•ociatlons.     State   ▼.   Burgess,    109    S.    W. 
922,  823,  101  Tex.  524. 

LITE     STOCK     BAiaTAllT     COMBOS- 


An  Information  drawn  under  section  27, 
e.  495,  p.  823,  Sess.  Laws  1905,  relating  to 
tbe  Inflection  by  tbe  "live  stock  sanitary 
conunlssloner"  of  cattle  imported  from  places 
beyond  the  south  line  of  the  state,  which 
charges  a  want  of  inspection  by  the  live 
stock  sanitary  "commission,*'  and  charges 
generally  the  want  of  any  inspectioD,  Is  not 
Invalidated  by  the  omission  of  the  terminal 
syllable  **er"  from  the  word  used  to  describe 
the  official  having  power  to  make  the  in- 
spection, since  there  is  no  substantial  differ- 
ence between  a  commission  composed  of  a 
body  of  Individuals  having  lawful  warrant 
to  perform  certain  acts  and  a  commissioner 
having  Identical  authority.  Both  terms  are 
general  characterizations  without  fixed  legal 
slgniflcatlon  and  import  an  office  with  pre- 
scribed duties. .  State  ▼.  AsbelL  86  Paci  457, 
458,  74  Kan.  397,  121  Am.  St.  Rep.  345. 


The  term  "live  wire"  is  used  in  electricity 
to  describe  a  wire  charged  with  a  danger- 
ous voltage  of  electricity.  Potts  v.  Shreve- 
port  Belt  By.  0>.,  34  South*  103, 110  La.  1,  98 
Am.  St  Rep.  452. 

A  'live  wire"  is  one  charged  with  a 
deadly  current  of  electricity.  City  of  Owens- 
boro  V.  Knox's  Adm'r,  76  S.  W.  191,  192,  116 
Ky.  451. 

A  "live  wire"  Is  one  charged  with  a 
deadly  current  of  electricity.  Mangan's 
Adm'r  v.  Louisville  Electric  Light  Co.,  91  S. 
W.  703,  705,  122  Ky.  476,  6  L.  R.  A.  (N.  S.) 
45D  (quoting  and  adopting  City  of  Owena- 
boro  V.  Knox's  Adm'r,  76  S.  W.  191,  116  Ky. 
451). 

uvnfG 

The  word  "living,"  as  ordinarily  used  In 
reference  to  legatees,  without  anything  in 
the  context  to  qualify  its  meaning,  signifies 
such  legatees  as  are  living  at  the  time  of 
making  the  will.  Bryant  v.  Flanders,  87  N. 
BL  574,  575,  201  Mass.  373. 


Ohl]d«B 

The  term  "en  ventre  sa  mere"  comes 
clearly  within  the  description  ''a  child  living 
It  the  time  of  its  father's  death."  State  v. 
Atwood,  102  Pac  295,  297,  54  Or.  526,  21  Ann. 
Cas.  516. 

UVJMQ  HEXB8 

See  Remaining  Living  Heirs. 

LIVIHO    Hr    STATE    OF    OOHABITA- 
TIOH  AHD  ADTTLTEBrr 

The  words  "living  in  a  state  of  cohabita- 
tton  and  adultery"  In  Pen.  Code,  |  269a,  as 
amended  by  Act  March  21,  1911  (Laws  1911, 
p.  426),  punishing  living  in  a  state  of  cohabl- 
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tation  and  adultery,  mean  the  living  together 
as  husband  and  wife;  and  to  justify  a  convio* 
tion  it  must  appear  that  there  existed  be- 
tween defendants  an  adulterous  cohabitation. 
People  V.  Breeding,  126  Pac.  179,  181,  19  CaL 
App.  359. 

XiIVIHO  UBITB 

See  Issue  (Descendante). 

LIVERY  STABLE 

As  mercantile  pursuit,  see  Mercantile. 

A  "livery  stable"  is  a  building  where 
horses  or  vehicles  are  kept  or  let  for  hiro: 
a  "place  where  horses  are  groomed,  fed,  and 
hired;  where  vehicles  are  let;"  a  stable 
where  horses  are  kept  at  livery  and  hire, 
and  vehicles  are  let;  a  stable  where  horses 
are  kept  for  hire;  and  where  stabling  is  pro- 
vided. Elliott  V.  Hodgson  &  Jackson,  65  S. 
E.  405,  407,  133  Qa.  209,  134  Am.  St  Rep. 
206  (quoting  and  adopting  definition  in  Wil- 
liams V.  Garignes,  30  La.  Ann.  1094;  Stand. 
Diet.;   and  Webster,  International  Diet). 

A  "livery  stable"  is  ordinarily  a  place 
where  horses  and  carriages  are  kept  to  be 
let  for  hire,  and,  in  the  ordinary  conduct 
of  the  business,  the  horse  or  vehicle  so  let 
Is  in  charge  and  under  the  control  of  the 
hirer  or  his  representative.  City  of  Des 
Moines  v.  Bolton.  102  N.  W.  1045,  1046^  128 
Iowa,  106,  5  Ann.  Cas.  906. 

LIVEBT  STABIiE  KEEPER 

A  "livery  stable  keeper"  has  been  de- 
fined to  be  the  keeper  of  a  stable  where  hors- 
es or  vehicles  are  kept  or  let  for  hire ;  one 
whose  business  it  is  to  keep  horses  for  hire 
or  to  let,  or  to  keep,  feed,  or  board,  horses 
for  others ;  one  who  takes  horses  to  bait  and 
board,  and  he  usually  keeps  horses  to  ^et ; 
the  keeper  of  a  stable  where  horses  are 
groomed,  fed,  and  hired,  where  vehicles  are 
let ;  the  keeper  of  a  stable  where  horses  are 
kept  at  livery  and  hire,  and  vehicles  are  let 
where  horses  are  kept  for  hire  and  stabling 
is  provided.  While  it  is  not  absolutely  nec- 
essary for  a  stable  keeper  to  exercise  all  the 
different  functions  mentioned  in  the  above 
definitions  in  order  to  be  a  livery  stable  keep- 
er, his  business  must  be  substantially  that  as 
indicated.  Elliott  v.  Hodgson  &  Jackson,  65 
S.  E.  405,  407,  133  Ga.  209,  134  Am.  St  Rep. 
206  (quoting  Abbott,  Law  Diet;  Anderson, 
Law  Diet ;  Black,  Law  Diet ;  Stand.  Diet ; 
Webster,  International  Diet ;  Groves  v.  Kil- 
gore,  72  Me.  489;  Williams  v.  Garignes,  30 
Ijsl,  Ann.  1094). 

A  "livery  stable  keeper"  is  "one  whose 
business  it  is  to  keep  horses  for  hire,  or  to 
let,  or  to  keep,  feed,  or  board,  horses  for 
others";  one  who  takes  horses  to  bait  and 
board;  and  he  usually  keeps  horses  to  let 
It  is  not  absolutely  necessary  for  a  livery 
stable  keeper  to  exercise  all  of  the  different 
functions  which  may  be  sometimes  performed 
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by  liim  in  orider  to  be  a  "livery  stable  keep- 
er," within  the  meaning  of  the  lien  law,  but 
his  business  must  be  substantially  that  indi- 
cated thereby.  Under  Civ.  Code  1895,  § 
2810,.  his  lien  includes,  not  only  the  actual 
feeding  of  a  horse  placed  with  him,  but  also 
such  charges  as  are  directly  connected  with 
his  keeping  as  were  naturally  in  the  line  of  a 
livery  stable  keeper's  business,  but  expenses 
of  transporting  a  horse  by  r^lroad  to  races 
in  or  out  of.  the  state,  and  of  entering  him 
therein,  do  not  furnish  the  basis  of  a  lien; 
and  where  a  hors^j  is  left  with  a  stableman 
to  be  boarded  or  kept  at  an  agreed  price,  and 
the  stableman  had  two  or  more  stables  in 
this  state  for  the  accommodation  of  stock, 
and  by  agreement  with  the  owner  kept  the 
horse  at  one  of  the  stables,  the  fact  that  he 
was  not  kept  at  one  of  the  stables  rather  than 
at  another  would  not  defeat  his  lien,  al- 
though, where  a  horse  is  delivered  to  a  livery 
stable  keeper  and,  under  contract  with  the 
owner,  is  sent  to  races  at  distant  points  and 
kept  in  the  stable  of  another  person  who  is 
paid  by  the  liveryman,  the  liveryman  there- 
by acquires  no  statutory  lien.  Elliott  v. 
Hodgson  &  Jackson,  65  S.  E.  405,  407,  133 
Ga.  209,  134  Am.  St  Rep.  206. 

An  owner  and  keeper  of  a  livery  stable, 
who  boarded  horses  by  the  month  at  so  much 
per  stall,  but  did  not  feed  or  care  for  them, 
is  entitled  to  a  lien  as  a  "livery  stable  keep- 
er," within  Lien  Law  (Laws  1897,  p.  533,  c. 
418,  §  74,  as  amended  by  Laws  1899,  p.  942, 
c.  465),  giving  a  person  keeping  a  livery  sta- 
ble or  a  boarding  stable,  or  boarding  animals, 
a  lien  for  the  care,  keeping,  or  boarding  of 
such  animals;  and  the  relation  between  the 
parties  was  not  that  of  landlord  and  tenant 
Seiner  v.  Lyons,  110  N.  Y.  Supp.  1049,  1050. 

"Livery  stable  keepers"  are  those  whose 
business  it  is  to  care  for  the  horses  and  car- 
riages of  others  and  to  let  their  own  horses 
and  carriage  either  with  or  without  drivers, 
but  they  are  not  common  carriers  of  passen- 
gers, within  the  legal  meaning  of  that  term, 
and  the  rule  of  law  which  requires  the  high- 
est degree  of  diligence  of  a  carrier  of  passen- 
gers is  not  applicable  to  them.  Stanley  v. 
Steele,  60  Atl.  640,  642,  77  Conn.  688,  69  L. 
R.  A.  561,  2  Ann.  Cas.  342. 

LLOYDS 

The  word  "Lloyds"  has,  by  use,  come  to 
be  understood  by  the  general  public  as  syn- 
onymous with  'insurance."  Under  General 
Corporation  Law  (Laws  1909,  p.  15,  c.  28 
[Consol.  Laws,  c.  23])  §  6,  providing  that  no 
corporation  shall  be  organized  with  the  name 
of  "insurance"  in  it,  except  a  corporation 
formed  under  the  banking  or  the  insurance 
law,  a  corporation  cannot  be  formed  under 
the  business  corporations  law  with  the  name 
"Lloyda"  in  its  name,  as  that  word  has  by 
use   become   synonymous  with   "insurance. 


f. 


Barker  r.  Koenlg,  119  N.  T.  Snpih  777,  TISi, 
135  App.  DlT.  16. 

LOAD 

See  Car  Load. 

liOADER 

See  Ground  Loader* 

LOADDrO 

See  Time  Saved  in  Loading. 
Ready  for  loading,  see  Ready. 

Under  a  charter  party  for  a  vessel  to 
carry  a  cargo  of  coal,  which  provided  that 
she  should  "have  turn  in  loading"  and  "be 
loaded  promptly,"  she  was  entitled  to  be  load- 
ed promptly  in  view  of  the  facilities  .of  the 
port  and  the  climatic  conditions  which  exist- 
ed at  the  time,  and  to  have  such  facilitiei> 
used  to  their  normal  capacity,  not  only  in 
her  own  loading,  but  also  in  the  loading  of 
other  vessels  after  her  arrival  while  she  was 
waiting  her  turn.  Harding  v.  Cargo  of  4,- 
698  Tons  of  New  Rivers  Steam  Coal,  147  Fed. 
971,  973  (citing  Abb.  Shipp.  [13th  Ed.]  297;. 

Charter  parties  required  the  vessel  in 
each  case  to  load  a  cargo  of  phosphate  at 
Port  Inglis,  Fla.,  and  provided  that  the  vessel 
should  proceed  to  the  Port  Inglis  anchorage^ 
"or  as  near  thereunto  as  she  may  safely  get 
and  there  load.  ♦  ♦  •  The  cargo  to  be 
brought  alongside  and  taken  from  alongside 
free  of  risk  and  expense  to  the  vessel,  any 
custom  of  the  port  to  the  contrary  notwith* 
standing.  •  •  •  Steamer  or  vessel  to  pro- 
ceed to  safe  anchorage  at  port  of  loading  and 
there  load."  Also:  "The  cargo  to  be  sup- 
plied at  the  average  rate  of  not  less  than  400 
tons  per  weather  working  day,  •  *  • 
commencing  24  hours  after  vessel  is  in  load- 
ing berth  and  is  ready  to  receive  cargo  and 
written  notice  given  to  that  effect"  Vessels 
were  obliged  to  load  at  such  port  some  miles 
from  shore,  and  the  government  had  estab- 
lished there  two  loading  buoys.  Three  ves- 
sels were  ordered  to  proceed  to  the  port  at 
the  same  time,  and  they  reached  there  and  an- 
chored, and  gave  notice  that  they  were  ready 
to  load.  Held,  that  the  "loading  berth''  re- 
ferred to  in  the  charter  was  the  "safe  an- 
chorage" spoken  of  in  the  prior  clause ;  that, 
having  reached  such  anchorage  and  given 
the  required  notice,  the  lay  days  commenced, 
and  the  charterer  could  not  require  the  ves- 
sels to  await  their  turn  at  the  loading  buoys 
before  the  time  commenced,  even  though  that 
may  have  been  the  custom  of  the  port,  nor 
avoid  liability  for  demurrage  because  of  their 
detention  for  two  or  three  weeks  beyontl  the 
time,  either  because  they  could  not  get  to  the 
buoys  or  because  they  could  not,  perhaps  have 
been  fully  loaded  where  they  lay — its  duty 
being  to  load  them  there^  so  far  as  could  be 
safely  done,  and  then  permit  them  to  move 
further  out  for  its  completion.  Constantine 
&  Pickering  S.  S.  Co.  v.  Audiindoss,  161  Fed. 
843,  846,  88  C.  a  A  661. 
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The  snm  added  to  the  net  life  insurance 
premium  to  meet  expenses  and  contingencies 
is  called  "loading**  the  premium.  United 
States  Life  Ins.  Co.  v.  Spinks  (Ky.)  96  S.  W. 
889,  893,  13  Ll  R.  A.  (N.  S.)  1053. 

Where  insurance  premiums  and  renewal 
premiums  were  greater  than  the  amount 
necessaTy  to  pay  for  the  insurance,  the  excess 
is  called  **loading."  Mutual  Benefit  Ufe  Ins. 
Co.  y.  Commonwealth,  107  &  W.  802,  806, 
128  Ky.  174. 

LOAF 

See  Loiter,  Loaf,  and  Idle. 

LOAN 

See  Money  Loaned  and  Invested;  Sell, 
Barter,  or  Loan;  Stock  Loan;  Tem- 
porary Loan. 

Passing  a  loan,  see  Pass. 

See,  also,  Lend;  Money  Lent. 

From  the  use  of  the  word  **loan,*'  in  Its 
ordinary  signification,  the  law  implies  a 
promise  to  repay.  Herlihy  v.  Coney,  59  AtL 
952,  953,  99  Me.  469. 

Rev.  St  c  48,  §  64,  providing  that  pre- 
miums for  building  association  loans  shall 
consist  of  a  percentage  charged  on  the 
amomit  lent  in  addition  to  ifiterest,  and  sec- 
tion 65,  providing  that  the  monthly  interest 
shall  not  be  at  a  greater  rate  than  6  per  cent 
per  annum,  mean  by  the  words  "loan**  and 
**lent**  the  whole  sum  contracted  for,  not  the 
sum  actually  advanced.  Tlbbetts  v.  Deering 
Loan  ft  Building  A88*n,  72  AU.  162,  165,  104 
Me.  404. 

A  party  advancing  money  to  another  to 
enable  the  latter  to  manufacture  lumber  on 
an  understanding  that  the  lumber  shall  be 
sold  by  the  former  on  commission,  so  that 
the  former  may  get  bade  the  advances,  does 
not  make  a  '*loan,"  within  the  strict  defini- 
tion of  the  term.  Murphy  v.  Dalton,  102  N. 
W.  277, 139  Mich.  79. 

Where  the  note  of  a  borrowing  member 
of  a  building  and  loan  association  contained 
the  words  ^'monthly  installments  on  said 
share,"  but  no  reference  indicated  an  agree- 
ment to  apply  such  installments  on  the  mem- 
ber's loan,  and  the  deed  to  secure  the  loan 
was  conditioned  on  the  payment  of  the  ''loan** 
and  of  'Installments  on  certain  shares,**  re- 
ferring to  the  principal  debt  covered  by  the 
note  both  as  a  "loan  upon  18  membership 
shares,  **  the  terms  "loan**  and  "installments** 
were  not  used  synonymously.  Cooper  v.  New- 
ton, 160  Fed.  190,  198. 

Rev.  St  1895,  art  2547,  provides  that 
where  any  loan  of  goods  or  diattels  shall  be 
pretended  to  have  been  made  to  any  person 
with  whom,  or  those  claiming  xmder  him, 
possession  shall  have  remained  for  the  space 
of  two  years  without  deknand  made  and  pur- 
sued by  due  process  of  law  on  the  part  of  the 


pretended  lender,  or  when*  any  reservation 
or  limitation  shall  be  pretended  to  have  been 
made  of  a  use  of  property,  by  way  of  condi- 
tion, etc.,  the  transfer  shall  be  held  fraudu- 
lent, unless  the  loan  is  declared  by  a  written 
instrument  duly  acknowledged  or  proved  and 
recorded.  Held,  that  such  section  had  no  ap- 
plication to  a  chattel  placed  in  the  hands  of 
bailees  to  be  stored  without  charge  for  a  rea- 
sonable time  without  any  agreement  that 
such  bailees  should  have  the  right  to  use  the 
same.  Woodward  v.  San  Antonio  Traction 
Co.  (Tex.)  95  3.  W.  76,  78  (dtlng  Templeman 
V.  Gibbs,  24  S.  W.  792,  86  Tex.  359;  Hunstock 
V.  Roberts  [Tex.]  65  S.  W.  676). 

Evidence,  in  an  action  by  an  ex-county 
treasurer  against  the  county  for  commission, 
on  the  theory  that  a  transaction  by  which, 
during  his  term,  a  judgment  creditor  of  the 
county  transferred  the  Judgment  to  a  bank, 
it  paying  him  therefor,  was  a  loan  by  the 
bank  to  the  county  and  a  payment  of  the 
judgment  creditor  by  the  county,  so  that 
such  treasurer  was  entitled  to  commissions 
for  receiving  and  disbursing  the  money,  held 
sufficient  to  support  a  finding  that  the  trans- 
action was  not  a  "loan,**  but  a  purchase  by 
the  bank  of  the  judgment.  Benefield  v.  Mar- 
lon County,  95  S.  W.  718,  43  Tex.  Civ.  App. 
245. 

The  word  "loan**  is  defined  to  mean  "to 
deliver  to  another  for  temporary  use,  on  con- 
dition that  the  thing  be  returned,  or  to  de- 
deliver  for  temporary  use,  on  condition  that 
an  equivalent  in  kind  shall  be  returned  with 
a  compensation  for  its  use."  State  v.  Brown, 
102  S.  W.  894,  895,  88  Ark.  44,  119  Am.  St 
Rep.  109  (quoting  and  adopting  definition  in 
Webst  Diet.). 

Where  a  bond  guaranteed  that  the  prin- 
cipal would  return  certain  securities  on  a  spe- 
cified day,  and  contained  no  provision  either 
permitting  or  requiring  the  principal  to  dis- 
charge his  obligation  by  payment  of  money  on 
or  before  the  day  named,  which  he  was  au- 
thorized to  do  by  a  collateral  agreement,  the 
bond  was  not  given  for  the  "loan  or  forbear- 
ance of  money*'  within  the  New  York  usury 
law  (1  Rev.  St  [1st  Ed.]  pt  2,  c.  4,  tit  3,  §  5), 
making  all  bonds,  whereon  is  reserved  any 
greater  sum  than  6  per  cent  for  the  loan  or 
forbearance  of  any  money,  void.  Klein  v. 
Title  Guaranty  ft  Surety  Co.,  166  Fed.  365, 
368. 

Though  payment  of  money  be  called  a 
"loan,**  it  is  not  a  loan  where  the  money 
was  not  to  be  paid  back  at  all  events  but  the 
agreement  was  that  on  a  certain  condition  it 
should  be  paid  back.  Teed  v.  Parsons,  66  N. 
E.  1044,  1046,  202  111.  455. 

A  corporate  officer  having  misappropriat- 
ed funds,  acceptance  by  the  directors  of  tils 
notes  in  satisfaction  of  the  misappropriations 
did  not  constitute  a  'loan,**  within  a  charter 
provision  prohibiting  "loans**  of  corporate 
funds  to  corporate  officers  or  employes.    MUr* 
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phy  V.  Peaniman,  66  Aa  282,  287,  105  M6. 
452.  121  Am.  St  Rep.  583. 

Bailment  distiiueiiifllied 

See  Bailment 

Deposit 

The  deposit  of  a  national  bank  const!- 
tutes  "loans"  to  it  and  confers  on  the  deposit- 
tor  a  mere  chose  In  action.  State  v.  Clement 
Nat  Bank,  78  AtL  944,  950,  84  Vt  167,  Ann. 
Cas.  1912D,  22. 

The  transaction  between  a  depositor  and 
the  bank  is  really  a  "loan*'  of  money  and 
not  a  deposit  in  the  strict  legal  sense  of  the 
term.  Schippers  t.  Kempkes  (N.  J.)  67  Atl. 
1042,  1043. 

An  ordinary  deposit  of  money  in  a  bank 
is  not  a  "loan"  of  the  money  to  the  bank. 
Elliott  V.  Capital  City  State  Bank,  103  N.  W. 
777,  778,  128  Iowa,  275,  1  L.  K.  A.  (N.  S.) 
1130,  111  Am.  St  Rep.  198. 

A  "deposit"  in  a  bank  Is  a  "loan"  payable 
on  demand,  and  the  depositor  may  not  cis  a 
general  mle^  maintain  an  action  for  his 
deposit  nntii  he  has  first  made  a  demand 
for  its  payment  Pratt  v.  Union  Nat  Bank, 
75  Ati.  313,  314,  79  N.  J.  Law,  117. 

A  national  bank  had  through  an  em- 
ploy6  deposited  money  with  a  savings  bank, 
and  subsequently,  upon  a  request  for  more 
money,  the  national  bank  wrote,  offering  to 
deposit  more  money,  but  refusing  to  make  a 
loan.  In  response,  it  received  a  certificate 
of  deposit  with  a  letter,  asking  that  it  be 
placed  to  the  credit  of  the  savings  bank. 
The  certificate  was  issued  to  L.,  the  president 
of  the  savings  bank,  and  was  by  him  indors- 
ed to  A.,  an  employ^  of  the  national  bank, 
who,  in  turn,  indorsed  it  to  the  bank,  which 
gave  credit  on  its  books  to  the  savings  bank 
for  the  amount  of  the  certificate.  The  certi- 
cate  was  marked  "Paid,"  taken  up,  and  re- 
newal certificates  issued  from  time  to  time  in 
the  same  way.  After  failure  of  the  savings 
bank,  recovery  was  sought  on  the  last  certifi- 
cate, which  was  Issued  directly  to  A.,  and 
signed  by  the  cashier  of  the  savings  bank. 
Held,  that  the  transaction  was  a  "loan"  and 
not  a  "deposit"  and  hence  did  not  create  a 
preferential  claim.  State  v.  Coming  State 
Sav.  Bank,  113  N.  W.  500,  503,  136  Iowa,  79. 

A  bank  wrote  to  its  correspondent  that 
130,000  worth  of  bonds  had  been  allotted  to 
it  and  that  it  would  have  to  take  up  and 
carry  about  $15,000  of  old  bonds,  stating  that 
it  would  have  to  finance  the  deal,  and  asked 
if  the  correspondent  could  help  out  on  $10,- 
000  for  30  or  40  days ;  that  if  so,  it  would 
send  up  some  paper  maturing  the  next 
month;  and  that  it  did  not  object  to  any 
fair  rate.  Seven  days  later  two  certificates 
of  $5,000  each  bearing  7  per  cent  interest 
payable  in  40  and  45  days  were  mailed  to 
the  correspondent  Credit  for  the  full  amount 
was  given.  Held,  that  the  transaction  was 
a  "loan,"  and  not  a  deposit  and  hence  did 


create  a  preferential  claim.  State  ex  rel 
Carroll  v.  Coming  State  Say.  Bank,  115  K. 
W.  937,  940,  139  Iowa,  838. 

A  deposit  of  moneys  belonging  to  an  Id- 
surance  corporation  in  a  bank,  returnable  on 
demand  in  accordance  with  certificates  of  de- 
posit issued  at  the  time,  is  not  a  "loan,"  with- 
in Insurance  Law  (ConsoL  Laws  1909,  c.  29 
I  36.  People  v.  Thomas,  ISO  K  Y.  Supp. 
246,  249,  71  Misc.  Bep.  339. 


See  Purchase  Money. 


See  Sale. 

I.OAH  A880CIATI0V 

See  Homestead  Loan  AssodatloiL 

LOAN  FOB  CONSUMPTION 

"A  loan  for  consumption'  is  a  transfer 
of  personal  property,  sach  as  com  or  money, 
to  be  consumed  by  the  borrower  and  to  be 
returned  to  the  lender  in  kind  and  quality.** 
State  V.  Brown,  102  S.  W.  394,  395,  83  Ark. 
44,  119  Am.  St  Bep.  109  (quoting  and  adopt- 
ing definition  in  Kinne  y.  Elnne  [N.  Y.]  45 
How.  Prac.  61). 

LOBBY 

"Lobbying,"  whidi  has  a  well-deflned 
meaning,  and  signifies  to  address  or  solicit 
members  of  a  legislative  body  for  the  purpose 
of  influencing  their  votes,  is  contrary  to  pub- 
lic policy,  whether  or  not  it  is  carried  on  in 
such  manner  as  to  constitute  a  crime  under 
the  statute;  and  a  note  given  for  money  ad- 
vanced for  the  expanses  of  a  person  to  enable 
him  to  engage  in  the  business  of  lobbying 
will  not  be  enforced.  Le  Toumeux  v.  Gil- 
liss,  82  Pac.  627,  628,  1  CaL  App.  546. 

A  lobbyist  is  one  who  solicits  mmnbers 
of  a  legislative  body,  in  the  lobby  or  else- 
where, with  the  purpose  of  influencing  th^ 
votes,  and  a  contract  to  render  such  services, 
or  services  which  consist  in  part  of  lobbying* 
is  void  as  against  public  policy,  and  an  action 
cannot  be  maintained  thereon.  Burke  v. 
Wood,  162  Fed.  533,  537. 

LOCAL 

A  "local,"  in  railroad  parlance,  is  a  train 
which  stops  at  all  stations  and  does  not  run 
with  great  rapidity  when  in  motion.  Hicks 
V.  Union  Pac.  B.  Co.,  107  N.  W.  798,  800, 
76  Neb.  496. 

The  words  "local  and  spedal"  are  fre- 
quently used  interchangeably,  though  they 
do  not  have  the  same  meaning;  "local"  sig- 
nifying a  belonging  or  confinement  to  a  par- 
ticular place  and  being  a  counter  term  to 
"general.**  People  v.  Wilcox,  86  N.  E.  672, 
673,  237  IlL  421. 

The  word  "local,"  which  is  the  restric- 
tive word  used  in  the  phrase  "local  improve- 
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mentB,**  Is  often  used  in  reference  to  towns 
ind  cities  so  as  to  include  tbe  whole  munici- 
pality. We  speak  of  the  ''local  affairs"  of  a 
town,  its  "local  government,**  the  rights  of 
its  inhabitants  to  "local  option,"  or  their 
liability  to  "local  taxation/'  referring  in  each 
instance  to  the  whole  corporation.  In  the 
same  way,  if  the  local  authorities  of  a  town 
should  undertake  a  general  system  of  street 
improvement  or  a  general  system  of  sewer- 
age, covering  every  street,  we  might,  using 
the  language  in  its  ordinary  meaning,  speak 
of  such  work  as  a  *^ocal  improvement**;  the 
purpose  thereof  being  a  benefit  to  the  local  in- 
habitants. Crane  v.  City  of  Siloam  Springs, 
56  8.  W.  955,  957,  67  Ark.  80. 

LOOAI.  AOT 

See  Local  Law. 

LOGAI.  ACTION 

Where  the  cause  of  action  can  arise  in 
one  place  only,  the  action  is  local ;  but,  if  the 
cause  of  action  is  one  that  might  have  arisen 
anywhere^  the  action  is  transitory.  Woolf 
T.  McQaugh,  57  South.  754,  765, 175  Ala.  299. 

Trespass  to  real  property  is  a  ''local  ac- 
tion," and  the  suit  must  be  brought  in  the 
county  or  place  where  the  cause  of  action 
arose.  Mayor,  etc.,  of  City  of  Baltimore  v. 
Meredith's  Ford  ft  JarrettsviUe  Turnpike  Co. 
In  Baltimore  ft  Harford  Counties,  65  Atl.  85, 
86, 104  Md.  851. 

Ejectment  is  a  "local  action**,  such  as 
can  be  maintained  only  in  the  district  where 
the  land  lies.  Act  Cong.  March  3,  1887,  c. 
373,  24  Stat  552,  provides  that  no  civil  suit 
shall  be  brought  before  either  of  the  federal 
courts  of  original  jurisdiction  against  any 
person  or  by  any  original  process  or  proceed- 
ing in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  but  where  the  jurisdiction 
is  founded  only  on  the  fact  that  the  action 
is  betwem  citizens  of  diif erent  states,  suit 
shall  be  brought  only  in  the  district  of  the 
residence  of  either  plaintiff  or  defendant. 
Held,  that  the  restriction  as  to  venue  is  not 
applicable  to  local  actions,  and  hence  eject- 
ment can  be  brouitht  in  a  federal  court  in  the 
district  where  the  land  lay,  though  both 
plaintiff  and  defendant  are  foreign  corpora- 
tions and  nonresidents  of  the  state.  Elk 
Gardoi  Oo.  v.  T.  W.  Thayer  Co.,  179  Fed. 
656,  567  (citing  5  Words  and  Phrases,  p. 
4202). 

By  the  common  law  an  action  for  the 
leooveiy  of  damages  for  injuries  to  land  is 
"local,"  and  can  be  brought  only  where  the 
land  is  situated;  and  such  is  the  law  in  most 
ef  the  states  of  the  Union.  In  Minnesota, 
an  a(^on  for  pecuniary  damages  for  trespass 
to  real  estate  in  another  state  is  viewed,  not 
as  relating  to  the  real  estate,  but  only  as  af- 
fording a  personal  remedy.  It  is  there  deem- 
ed to  be  transitory  in  its  nature,  and  not 
locaL  Peyton  v.  Desmond,  129  Fed*  1*  4, 
«3  a  a  A.  65L 


I  A  ^ocal  action**  as  distinguished  from  a 
transitory  action  is  one  where  the  principal, 
facts  on  which  it  is  founded  are  of  a  local 
nature,  or  which  could  have  arisen  only  in 
some  particular  county.  Perry  v.  Seaboard 
Air  One  Ry.  Co.,  68  S.  B.  1060,  1061,  153  N." 
C.  117. 

"The  distinction  between  local  and  tran- 
sitory actions  ia  as  <dd  as  actions  themselves, 
and  no  one  has  ever  supposed  that  laws 
which  prescribe  generally  where  one  should 
be  sued  included  such  suits  as  were  local  in 
their  character,  either  by  statute  or  the  com- 
mon law,  unless  it  was  expressly  so  declared. 
Local  actions  are  in  the  nature  of  suits  in 
rem,  and  are  to  be  prosecuted  where  the 
thing  on  which  they  are  founded  is  situated.'* 
A  suit  to  enjoin  a  defendant  from  diverting, 
in  California,  the  waters  naturally  flowing 
down  a  river  having  its  source  in  that  state 
and  flowing  into  and  through  the  state  of 
Nevada,  where  complainant's  lands  are  situ- 
ated, he  being  the  lowest  proprietor  on  the 
river,  is  an  action  transitory  in  its  nature* 
so  that  a  court  in  Nevada,  having  acquired 
Jurisdiction  of  defendant's  person,  had  Juris- 
diction to  try  the  same.  Miller  A  Lux  v. 
Rfckey,  127  Fed.  573,  577  (citing  Casey  v. 
Adams,  102  U.  &  66,  26  L.  Ed.  52). 

A  suit  fbr  partition  is  a  local  action 
within  the  provisions  of  Act  March  3,  1875, 
c  187, 1  8, 18  Stat.  472,  and  one  in  which  any 
question  between  any  of  the  parties,  plaintiffs 
or  defendants,  affecting  their  rights  or  inter- 
ests in  the  land  may  be  put  in  issue  and  de- 
termined; and  a  federal  court  is  not  without 
Jurisdiction  because  questions  may  arise  be^ 
tween  plaintiffs  who  are  citizens  of  the  same 
state,  nor  will  it  make  a  realignment  of  par^ 
ties  to  defeat  its  Jurisdiction  because  such 
questions  may  arise,  where  the  bill,  although 
properly  setting  out  the  interest  of  each  par- 
ty in  the  premises,  does  not  disclose  any 
controversy  which  renders  it  necessary.  Ger- 
man Savings  ft  Loan  Soc.  v.  Tull,  136  Fed.  1, 
11,  69  C.  C.  A.  1  (citing  Greeley  v.  Lowe,  15 
Sup.  Ct  24, 155  D.  S.  58,  67,  74,  39  L.  Ed.  69). 

"Originally  the  pleader  was  required  to 
state  truly  the  place  where  each  fact  assertr 
ed  by  him  occurred,  and,  if  issue  was  Joined 
thereon,  the  fact  was  tiled  by  a  Jury  sum- 
moned from  that  neighborhood  or  venue. 
Afterwards,  when  Jurors  were  no  longer  ex- 
pected to  decide  issues  of  fact  upon  their 
own  knowledge,  a  fictitious  venue  was,  in 
some  actions,  permitted,  and  the  pleader  as* 
signed  to  hla  f^cts,  under  a  videlicet,  the 
place  in  which  he  desired  the  trial  to  be  held. 
These  actions  were  then  styled  transitory.' 
But  this  fiction  was  not  allowed  when  the 
cause  of  action  was  so  related  to  a  certain 
piece  of  land  that  it  must  have  arisen  on  or 
near  the  land.  Actions  for  such  causes  were 
styled  'local,*  and  triable  only  in  the  vicinity 
where  the  land  lay."  Defiance  Fruit  Go.  v. 
Fox,  70  AtL  460,  461,  76  N.  J.  Law,  482  (quot^ 
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Itag  Hill  V.  Nelson,  57  AtL  411,  70  N.  J.  tiaw, 
^6.  378). 

An  action  to  recover  only  tlie  value  of 
ore  or  timber  severed  from  land  Is  transito- 
ry, and  may  be  maintained  wherever  the 
trespasser  can  be  served  with  summons,  al- 
though plalntifF  therein  may  be  compelled  to 
allege  and  prove  ownership  of  the  land  from 
which  the  timber  is  cut,  or  the  ore  extracted; 
but,  where  the  whole  or  any  part  of  the  dam- 
ages claimed  Is  for  Injury  to  the  freehold, 
the  action  is  "local"  and  must,  if  the  land  is 
located  in  this  state,  be  tried,  by  the  express 
provisions  of  Code  Oiv.  Proc.  §  392,  in  the 
county  where  the  land  is  situated,  or,  if  the 
land  is  located  in  another  state,  it  must  be 
tried  In  the  courts  of  that  state.  Ophir  Sil- 
ver Mln-  Co.  V.  Superior  Court  of  City  and 
€k>unty  of  San  Francisco,  82  Pac.  70,  72,  147 
Olil.  467,  3  Ann.  Cas.  340. 

Since  the  Missouri  statutes  provide  for 
every  contingency  as  to  the  bringing  of  ac- 
tions, the  rule  of  the  common  law,  which  re- 
garded an  action  for  breach  of  covenants  of 
seisin  and  warranty  as  "local"  and  not  "tran- 
sitory," was  completely  altered,  and  as  to 
such  action  such  rule  of  the  common  law  no 
longer  obtains  in  Missouri ;  the  title  to  real 
estate  being  only  incidentally,  involved  hi 
such  action.  Coleman  v.  Liuoksinger,  123  S. 
W.  441,  443,  224  Mo.  1,  26  L.  B.  A.  (N.  S.) 
934. 

LOCAL  AFFECTION 

A  "local  affection"  is  not  a  local  disease 
wltliin  the  meaning  of  a  warranty  in  a  policy 
of  insurance,  unless  such  affection  has  suffi- 
ciently developed  to  have  some  bearing  on  the 
general  health.  Cady  v.  Fidelity  A  Cl^sualty 
Co.  of  New  York,  113  N.  W.  967,  971,  134 
Wis.  322,  17  L.  R.  A.  (N.  S.)  260. 

LOCAL  AGENT 

See,  also.  Agent. 

The  term  "local  agent,"  within  Rev.  St 
1895,  art.  1223,  providing  for  service  of  writs 
in  suits  against  foreign  corporations  on  any 
local  agent  within  the  state,  means  an  agent 
at  a  given  place  or  within  a  deflnite  district, 
and  an  "agent  for  the  state"  is  not  a  local 
agent  within  the  state.  Western  Cottage  Pi- 
ano &  Organ  Co.  v.  Anderson,  79  S.  W.  516, 
517,  97  Tex.  432. 

Under  Code,  §  217,  authorizing  service  of 
summons  to  be  made  upon  a  corporation  by 
delivering  a  copy  thereof  to  the  president, 
secretary,  etc.,  "or  local  agent  thereof,"  and 
providing  that  any  person  receiving  or  col- 
lecting moneys  within  the  state  for  any  do- 
hiestic  or  foreign  corporation  shall  be  deem- 
ed a  local  agent  for  the  purpose  of  service 
of  summons,  a  traveling  auditor  of  a  foreign 
corporation,  which  has  ceased  to  do  any  busi- 
ness in  the  state,  who  is  not  authorized  to 
<»ollect  or  receive  money,  for  the  corporation, 
is  not  a  "local  agent,"  on  whom  service  may 


be  made.  Sherwood  tiiggs  ft  Oo.  V.  Bpetry 
ft  Hutchinson  Co.,  51  S.  B.  1020,  10^,  139 
N.  C.  299. 

Under,  a  statute  providing  that  citation 
or  other  process  against  a  foreign  corpora- 
tion may  be  served  on  any  "local  agent"  of 
the  coloration  within  the  state,  where  a  ci- 
tation dii'ected  the  officers  to  summon  de- 
fendant foreign  cori^oration  by  delivering  to 
B.,  "agent,"  and  the  return  recited  delivery 
to  B.,  '^agent,"  and  the  petition  alleged  that 
B.  was  defendant's  agent  in  the  state  of 
Texas,  who  resided  in  a  specified  county, 
and  on  whom  service  could  be  had,  the  re- 
turn was  lusufflclent  to  show  that  B.  was  a 
'local  agent,"  within  the  state,  and  the  de- 
fect was  not  cured  by  the  allegation  in  the 
petition;  hence  a  judgment  by  default  was 
not  authorized.  National  Cereal  Co.  v.  Earn- 
est (Tex.)  87  S.  W.  734. 

Rev.  St.  1895,  art  1223,  provides  that 
citation  may  be  served  on  a  foreign  cotpora- 
tion  by  service  on  the  "local  agent,"  and  arti- 
cle 1194,  subd.  25,  proTides  that  a  foreign 
corporation  may  be  sued  in  any  county  where 
it  has  an  agency  or  representative.  Held, 
that  the  statute  contemplates  service  on  a 
person  employed  in  forwarding  the  particu- 
lar business  for  which  the  corporation  was 
organized,  and  service  on  an  attorney  repre- 
senting the  defendant,  and  who  was  In  the 
county  at  the  time  of  service  merely  for  the 
purpose  of  settling  certain  claims  between 
the  parties  to  the  action,  was  insufficient 
Bay  City  Iron  Works  v.  Reeves  &  Co.,  95 
S.  W.  739,  740,  43  Tex.  Civ.  App.  254. 

One  Who,  without  compensation,  pro- 
cured a  watchman  for  a  foreign  corporation's 
sawmill  and  sold  oil  belonging  to  it  for  $7, 
which  he  applied  to  the  payment  of  the 
watchman's  services,  was  not  the  agent  of 
the  corporation,  within  Revisal  1905,  |  440, 
providing  that  service  of  summons  on  a  oor- 
poration  may  be  made  upon  a  "local  agent** 
and  that  any  person  receiving  op  collecting 
moneys  in  the  state  for  any  corporation  shall 
be  deemed  a  local  agent  Kelly  v.  Lefaiver 
&  Co.,  56  S.  E.  510,  511,  144  N.  O:  4  (citing 
Moore  v.  Freeman's  Nat  Bank,  92  N.  O.  590; 
Copland  v.  American  De  Forest  TelegraiA 
Co.,  48  S.  E.  501, 136  N.  C.  11). 

The  local  operator  of  defendant  wire- 
less telegraph  company,  who  is  in  sole  charge 
of  defendant's  property  at  a  particular  place 
and  in  control  of  its  business  there,  and  has 
received  messages  from  ships  at  sea  for  pay. 
though  the  office  is  not  yet  open  for  general 
business,  is  defendant's  "local  agent,"  with- 
in a  code  provision,  authorizing  summons  in 
an  action  against  a  corporation  to  be  served 
on  its  local  agent;  the  proviso  that  any  per- 
son receiving  or  collecting  moneys  in  the 
state  for  any  corporation  shall  be  deemed  a 
"local  agent"  for  the  purpose  of  the  section 
not  being  intended  to  limit  but  to  extend 
the  meaning  of  the  term  "local  agent''    Cop- 
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land  T.  American  DeForest  Wireless  Tele- 
graph Co,  48  &  B.  501,  136  N.  0. 11. 

Under  Bev.  St  1895,  art  1222,  requiring 
the  citation  to  be  served  on  the  president, 
eta,  or  upon  the  local  agent  representing  the 
company  in  the  connty,  in  actions  against  an 
incorporated  company,  considered  in  view 
of  article  1228,  permitting  process  to  be  serv- 
ed on  the  president,  general  manager,  or 
apon  any  'local  agent"  within  the  state,  in 
snits  a^nst  a  foreign  corporation,  service 
upon  the  manager  of  a  domestic  con)oration 
was  not  sufficient  to  sustain  a  default  Judg- 
ment against  the  corporation,  since  the  term 
"local  agenf '  implies  a  representative  of  a 
corporation  appointed  to  transact  its  busi- 
fiess  and  represent  it  in  a  particular  locality, 
and  it  does  not  embrace  the  idea  of  an  agent 
who  casually  happens  to  be  in  the  particu- 
lar territory,  or  one  who  is  temporarily  sent 
to  such  locality  to  perform  some  particular 
purpose  or  specified  act,  or  to  superintend 
the  business  in  a  general  way;  and  while^ 
under  certain  circumstances  and  in  a  certain 
sense,  the  terms  "general  manager"  and  "lo- 
cal agent"  may  convey  much  the  same  Idea, 
they  were  not  used  in  the  statute  as  synony- 
mous. Latham  Co.  v.  J.  M.  Radfoi'd  Grocery 
Co.,  117  S.  W.  909,  54  Tex.  Civ.  App.  610. 

Findings  in  a  default  judgment  that 
citation  was  served  on  defendant  corporation 
by  delivering  a  copy  to  the  local  agent  of 
defendant,  resident  in  a  certain  city,  who 
was  the  representative,  general  manager, 
and  local  agent  of  the  corporation,  sufficient- 
ly showed  that  the  person  served  was  the 
^'local  agent  representing  such  company*'  In 
the  county  in  which  suit  was  brought,  with- 
in the  meaning  of  Rev.  St  1895,  art  1222, 
relative  to  the  service  of  process  upon  cor- 
porations. El  Paso  A  S.  W.  B.  Co.  v.  Kelly 
(Tex.)  83  S.  W.  855,  859. 

LOCAL  ASSESSMENTS 

See,  also.  Special  Assessment 

A  special  assessment  or  forced  contribu- 
tion levied  on  particular  property  specially 
benefited  by  the  maintenance  of  a  levee  sys- 
tem is  a  "local  assessm^t*'  The  general 
temporary  exemption  of  new  railroads  from 
'taxation,"  as  granted  in  article  230  of  the 
Constitution  of  1898  and  in  the  constitution- 
al amendment  of  1904  (Laws  1904,  p.  19,  No. 
16),  includes  all  ad  valorem  district  levee 
taxes,  but  not  *1ocal  assessment,"  such  as 
acreage  and  produce  taxes  and  the  mileage 
tax  levied  on  railroads*  '  Louisiana  Ry.  A 
Xav.  Co.  V.  Madere,  50  South.  609,  610,  124 
U^  635. 

Special  taxes  voted  in  aid  of  railroads 
under  constitutional  sanction  are  not  ''local 
assessments,"  since  the  word  ''spedar'  im- 
plies merely  an  additional  tax  over  and 
above  the  general  tax  authorized  by  the 
Constitution.  Louisiana  &  A.  Ry.  Co.  v. 
Shaw,  46  South.  994^  995,  121  La.  997. 


LOCAL  AUTHORITIES 

The  term  'local  authorities,"  within 
Railroad  Law  (Laws  1890,  c.  565)  |  33  (Con- 
sol.  Laws  1910,  c  49,  I  53),  providing  that 
where  a  railroad  crosses  a  highway  at  grade 
and  the  railroad  company  refuses,  on  request 
of  the  local  authorities,  to  station  a  flagman 
there,  the  Supreme  Court  may,  on  applica- 
tion of  the  local  authorities,  order  one  sta- 
tioned there,  means  the  officer  particularly 
charged  with  the  care  of  the  highway,  who 
under  Town  Law  (Consol.  Laws,  c.  62)  §  80, 
as  amended  by  Laws  1909,  c.  491,  {  1,  is  the 
superintendent  of  highways.  Local  Authori- 
ties of  Town  of  Pawling  v.  New  York,  N.  H. 
&  H.  R.  Co.,  129  N.  Y.  Supp.  643,  144  App. 
Div.  791. 

Const.  IlL  1870,  art  11,  §  4,  prohibits  the 
granting  of  a  right  to  construct  a  street  rail- 
road in  a  street  without  the  consent  of  the 
"local  authorities,"  and  street  railway  act 
(2  Starr  &  C.  Ann.  St  1896,  p.  2110,  c.  66, 
{  3)  requires  the  consent  of  the  ''corporate 
authorities."  Held,  that  the  terms  "local 
authorities"  and  "corporate  authorities" 
were  synonjmious,  and  used  to  indicate  those 
representatives  either  directly  elected  by 
the  people  or  appointed  in  some  mode  to 
which  the  people  had  given  their  assent. 
Potter  V.  Calumet  Electric  St  Ry.  Co.,  168 
Fed.  521,  527. 

The  Legislature  having  conferred  upon 
the  commissioners*  courts  the  power  to  es- 
tablish, change,  and  discontinue  public  high- 
ways, and  to  exercise  general  superinten- 
dence over  all  highways  in  their  counties, 
commissioners'  courts  are  the  "local  authori- 
ties" within  the  Constitution,  from  whom 
permission  to  build  a  street  railway  along 
t)ie  public  highways  of  counties  must  be  ob- 
tained. Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Houston  Electric  Co.,  122  S.  W.  287,  289, 
57  Tex.  Civ.  App.  170. 

LOCAL  BUSINESS 

A  contract  by  a  foreign  corporation  for 
the  installation  of  a  new  elevator  and  the  re- 
pair of  an  old  elevator  is  local  business, 
within  Pub.  Acts  1903,  p.  40,  No.  34,  requir- 
ing a  for^gn  corporation  doing  Dullness  in 
the  state  to  first  record  a  copy  of  its  charter 
or  articles  of  incorporation.  Haughton  Ele- 
vator &  Machine  Co.  v.  Detroit  Candy  Co., 
120  N.  W.  18,  19,  156  Mich.  25. 

LOOAL  OONOEBK 

The  formation  of  towns  and  cities,  or 
the  change  of  their  boundaries,  is  not  a 
"local  concern,"  of  which,  the  county  court 
has  exclusive  Jurisdiction,  under  Const  1874, 
art.  7,  I  28,  giving  to  such  courts  exdusivo 
original  jurisdiction  in  all  matters  relating 
to  county  taxes,  roa<is,  bridges,  ferries,  etc., 
and  in  every  other  case  that  may  be  neces- 
sary to  the  internal  improvement  and  local 
concerns  of  the  county.  The  local  concerns 
over  which  the  county  court  is  given  exdu-^ 
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slve  Jurisdiction  are  those  which  relate  spe- 
cially to  county  affairs,  such  as  public  roads, 
bridges,  ferries,  and  other  matters  of  the 
kind  mentioned  in  the  section.  City  of  Lit- 
tle RoclE  ▼.  Town  of  North  Little  Bode,  79  S. 
W.  785»  788,  72  ArlE.  195. 

LOCAL  COUBT8 

See  Inferior  or  Local  Courts. 

LO'CAL  FBEIGHT 

As  the  term  is  ordinarily  employed,  a 
shipment  between  points  on  the  same  line 
of  road  is  "local  freight"  HiU  v.  Wadley 
Southern  By.  Co.,  57  S.  E.  795,  799,  128  6a. 
705. 

The  term  'local  freight"  means  a  train 
of  freight  cars  receiying  and  delivering  goods 
within  a  limited  distance,  and  carrying  a 
caboose  for  the  accommodation  of  the  train 
crew,  and,  incidentally,  a  few  passengers. 
State  ▼.  Missouri  Pac.  By.  Co.,  117  S.  W. 
1173, 1175,  219  Mo.  156. 

The  words  "local  freight'*  may  refer  ei- 
ther to  shipments  from  one  way  station  to 
another,  or  to  freight  to  be  carried  wholly 
within  the  boundaries  of  a  particular  state. 
Selectmen  of  Clinton  y.  Worcester  Consol.  St 
By.  Co.,  85  N.  E.  507,  510,  199  Mass.  279  (cit- 
ing Mobile  &  M.  B.  Co:  t.  Steiner,  61  Ala. 
679;  Shipper  t.  Pennsylvania  B.  Co.,  47 
Pa.  344). 

LOCAL  nCPBOVEMENT 

A  *1ocal  Improvement,"  within  the  mean- 
ing of  the  law,  is  an  Improvement  which,  by 
reason  of  its  being  confined  to  a  locality, 
enhances  the  value  of  property  situated  with- 
in the  particular  district,  as  distinguished 
from  benefits  diffused  by  it  throughout  the 
municipality.  City  of  Butte  v.  School  Dist 
No.  1,  74  Pac.  869,  870,  29  Mont  336. 

The  term  "local  improvements,'*  for 
which  a  city  asserts  the  right  to  make  special 
assessments,  as  applied  to  a  street,  means  the 
improvement  of  the  street  whereby  by  the 
real  property  abutting  or  adjacent  is  special- 
ly benefited  in  its  market  value.  A  local 
assessment  can  only  rest  upon  substantial  en- 
hancement in  values,  rather  than  upon  the 
idea  that  the  public  may  be  imposing  this 
burden  upon  the  citizen  because  he  is  so  sitp 
uated  that  he  can  most  promptly  and  con- 
veniently perform  a  duty  highly  salutary 
and  advantageous  to  the  public,  a  doctrine 
which  is  alleged  to  rest  upon  the  police  power 
of  the  state.  A  statute  authorizing  a  munic- 
ipal corporation  to  assess  cost  of  street 
sprinkling  on  abutting  land  in  proportion  to 
the  frontage  Is  unauthorized.  Stevens  ▼. 
City  of  Port  Huron,  113  N.  W.  291,  296»  149 
Iftich.  536,  12  Ann.  Cas.  603. 

A  "local  improvement"  is  a  public  im- 
provement which,  through  its  being  confined 
to  a  locality,  enhances  the  value  of  adjacent 
property,  as  distinguished  from  benefits  dif- 
fused  by  It  throughout  the  municipality,  and 


thougb  a  system  of  sewers  to  relieve  the  con- 
gested condition  of  existing  sewers  by  for- 
nlshlug  additional  means,  whereby  the  sur- 
face water  caused  by  excessive  rain  may  be 
carried  away,  may  benefit  all  the  property 
in  a  village,  if  the  improvement  will  spe- 
cially oihance  the  adjacent  property,  it  is 
local  and  may  be  paid  for  by  flfpedal  assess- 
ment. Northwestern  University  v.  Village  of 
Wllmette,  82  N.  B.  615,  617,  230  HL  80. 

The  term  '^ocal  improvements  in  Const 
art.  9,  §  9,  authorizing  the  General  Assembly 
to  vest  municipalities  with  power  to  make 
improvements  by  special  assessment  of  con- 
tiguous property,  means  such  improvements 
as  are  paid  for  by  i^iecial  assessment  or  spe- 
cial taxation,  and  the  test  whether  an  Im- 
provemoit  is  local  Is  whether  it  specially 
benefits  the  property  assessed  and  a  local  im- 
provement is  an  improvement  within  and  un- 
der the-  control  of  one  municipality.  Loeffler 
V.  aty  of  Chicago,  92  N.  B.  586,  589,  246  BL 
43,  20  Ann.  Cas.  335. 

A  "local  improvement**  is  a  public  im- 
provement which,  by  reason  of  its  being 
confined  to  a  locality,  enhances  the  value 
of  adjacent  property,  as  distinguished  from 
an  improvement  which  benefits  the  whole 
municipality.  The  term,  when  used  without 
some  specific  designation,  is  not  to  be  limited 
merely  to  street  improvements  and  sewers, 
but  it  also  includes  the  laying  of  a  water 
main.  Vreeland  v.  City  of  Taconuu  94  Pac. 
192,  193,  48  Wash.  025. 

LOOAL  LAW 

See,  also.  General  Law;   Private  Law; 
Special  Law. 

As  applied  to  legislation,  the  word  "lo- 
cal** is  used  as  a  counter  term  to  "general" 
and  signifies  legislation  relating  to  only  a 
portion  of  the  territory  of  a  state.  People  v. 
Wilcox,  86  N.  B.  672,  673,  237  lU.  421  (citing 
Bouv.  Law  Diet;  Burrill,  Law  Diet;  Peo- 
ple V.  O'Brien,  38  N.  Y.  193;  People  v.  New- 
burgh  ft  S.  P.  B.  Co.,  86  N.  Y.  1;  Ellis  v. 
Frazler,  63  Pac.  642,  38  Or.  462,  53  L  R.  A. 
454). 

A  law  Is  not  local  or  special  when  it  Is 
general  and  uniform  in  its  operation  upon  all 
in  like  situation.  People  ex  rel.  Johnson  v. 
Earl,  94  Pac.  294,  302,  42  Colo.  238. 

"Where  a  law  is  general  and  uniform 
throughout  the  state,  operating  alike  upon 
all  persons  and  localities  of  a  class,  It  is 
not  open  to  the  objection  that  it  is  local  or 
special  legislation."*  Allen  v.  Kennard,  116 
N.  W.  63,  64,  81  Neb.  289  (citing  State  ex  reL 
Jones  V.  Graham,  19  N.  W.  470,  16  Neb.  74; 
State  V.  Berka,  30  N.  W.  267,  20  Neb.  375; 
Van  Horn  v.  State,  64  N.  W.  365,  46  Neb.  62; 
Livingston  Loan  &  Building  Ass'n  t.  Drum- 
mond,  68  N.  W.  375,  49  Neb.  206).. 

An  act  entitled  "An  act  providing  for 
the  permanent  location  of  the  seat  of  gov- 
ernment and  capital  of  the  state,  creating  a 
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loard  of  capital  oommldsioiierB  and  defining 
its  powers  and  duties,  authorizing  the  Gov- 
ernor to  accept,  tor  capital  purposes,  the  pro> 
ceeds  of  the  sale  of  land,  or  donations  from 
other  sources,  and  declarLag  an  emergency," 
Is  not  a  "local  law,''  within  Const  art  6, 
I  32,  providing  that  no  special  or  local  law 
shall  he  considered  hy  the  Legislature  until 
notioe  of  the  intended  introduction  thereof 
sball  first  have  been  published  in  newspapers, 
etc.  Coyle  v.  Smith,  113  Pac.  944,  M8,  28 
Okl.  12L 

Acts  8l8t  Leg.  c  20,  I  2,  providing  for  a 
state  tax  and  authorizing  a  county  tax  for 
maintaining  In  prohibition  terxitory  a  cold 
storage  where  intoxicating  or  nonintoxicat- 
ing  liquors  are  kept  on  deposit  for  others, 
is  not  a  *local  or  special  law,"  within  the 
prohibition  of  Const,  art  3,  M  56,  67.  Bz 
parte  Hake  (Tex.)  149  S.  W.  146,  15L 

Bev.  St  1899,  H  8278-^170,  providing 
for  the  drainage  of  overflowed  land,  applies 
to  and  governs  all  persons  equally  who  come 
within  its  scope,  and  is  not  a  "local  law," 
within  Const  art  4,  |  68,  prohibiting  local 
laws.  State  ex  rel.  Applegate  v.  Taylor,  123 
S.  W.  892,  916,  224  Mo.  393  (citing  State  v. 
Etcfaman,  88  S.  W.  643,  189  Mo.  648:  State 
ex  inf.  Hadley  ▼.  Standard  Oil  Co.,  116  S. 
W.  902,  218  Mo.  1;  Coffey  v.  aty  of  Carth- 
age, 98  8.  W.  662,  200  Mo.  616). 

*'In  order  to  determine  whether  or  not  a 
given  law  is  general,  the  purpose  of  the  act 
and  the  objects  on  which  it  is  intended  to 
operate  must  be  considered.  If  these  objects 
are  distinguished  from  others  by  character- 
istics evincing  a  peculiar  relation  to  the 
legislative  purpose,  and  showing  the  legis- 
lation to  be  reasonably  appropriate  to  the 
former  and  inappropriate  to  the  latter,  the 
objects  will  be  considered,  as  respects  such 
legislation  to  be  a  class  by  themselves,  and 
legislation  affecting  such  a  class  to  be  gen- 
eral. But  if  the  characteristics  used  to  dis- 
tinguish  the  objects  to  which  the  legislation 
applies  from  other  be  not  germane  to  the  leg- 
islative purpose,  or  do  not  Indicate  some  rea- 
sonable appropriateness  in  its  application,  or 
if  objects  with  similar  characteristics  and 
like  relation  to  the  legislative  purpose  have 
been  excluded  from  the  operation  of  the  law, 
then  the  dassiflcation  is  incomplete  and  faul- 
ty, and  the  legislation  not  general,  but  'local 
and  special.'"  Parker-Washington  Co.  v. 
Kansas  C^ty,  Kan.,  86  Pac  781,  782,  78  Kan. 
722. 

An  act  is  "general,''  as  contradistinguish- 
ed from,  and  inconsistent  with,  "local,*'  In  the 
BSBse  the  latter  term  is  used  in  Const  art  4, 
I  18,  providing  that  no  private  or  local  bill 
aball  embrace  more  than  one  subject,  and 
tbat  dwU  he  expressed  in  the  tittle  only  when 
Its  operation  extends  to  the  whole  state,  or 
perhaps  to  the  whole  of  some  dass  of  locali- 
ties therein  which  the  Legislature  may  con- 
sfitntionally  make  upon  the  principle  recog- 


nissed  and  approved  for  the  classification  of 
cities  for  the  purpose  of  general  legislation. 
An  act  is  "general'*  in  the  restricted  sense  in 
which  the  term  is  used  in  article  7,  1 21,  pro- 
viding that  no  general  law  shall  be  in  force 
until  published,  when  it  is  of  that  character 
within  the  broad  meaning  of  the  term,  and 
also  when  it  is  "public"  in  that  its  effects  ex- 
tend to  the  people  of  a  locality  such  as  a 
county,  city,  town,  or  village,  or  a  collection 
of  localities  not  forming  a  legislative  class 
formed  for  some  legitimate  cause;  the  term 
"general**  and  the  term  "public"  being  con- 
sidered in  this  respect  synonymous.  When 
an  act  is  "general**  merely  because  it  is  "pub- 
lic,** it  is,  at  the  same  time,  "local,**  and 
must  be  tested  as  to  its  validity  by  section 
21,  art  7,  and  section  18,  art.  4,  as  well,  and, 
if  it  belong  to  one  of  the  prohibited  classes  of 
special  legislation,  it  must  also  be  tested  by 
the  constitutional  restriction  upon  that  sub- 
ject Milwaukee  County  v.  Isenring,  86  N. 
W.  181,  136,  109  Wis.  9,  63  L.  B.  A.  636. 

Where  all  objects  which  can  constitution- 
ally be  included  in  a  class  are  by  legislation 
recognized  by  inclusion  therein,  such  legisla- 
tion will  be  general  in  the  constitutional 
sense,  and  P.  L.  1907,  p.  866,  art  26,  sup- 
plementary to  the  school  law  creating  and 
providing  for  the  Teachers'  Retirement  Fund, 
is  not  a  private,  local,  or  special  law,  violatlTe 
of  Const  art  4,  §  7,  par.  11,  prohibiting  the 
passage  of  such  laws  in  certain  cases,  be- 
cause for  constitutional  reasons  it  did  not 
compel  teachers  whose  contracts  antedated 
the  enactm«it  of  the  supplement  to  become 
members  of -the  fund,  but  only  those  whose 
contracts  were  made  after  it  became  effec- 
tive. Allen  V.  Board  of  Education  of  City  of 
Passaic,  79  Atl.  101.  103,  81  N.  J.  Law,  135. 

A  law,  general  in  its  terms,  applying  to 
an  persons  alike  throughout  the  state,  is  not 
a  "local  law"  within  Const  arts.  48,  49,  for- 
bidding local  laws,  merely  because  the  con- 
ditions under  which  it  can  operate  prevail 
only  in  certain  parts  of  the  state,  and  Rev. 
St  §  910,  as  amended  by  Acts  1902,  No.  66, 
relating  to  the  sale  of  intoxicating  liquor 
and  restricted  so  as  to  apply  only  to  prohi- 
bition parishes,  and  Acts  1902,  No.  107,  as 
re-enacted  by  Acts  1908,  No.  176,  fixing  the 
punishment  for  illegal  sales  of  liquor,  con- 
strued to  apply  only  to  nonprohibition  par- 
ishes, are  not  local  laws.  State  v.  Donate, 
63  South.  662,  664,  127  La.  393. 

Act  April  17,  1908,  providing  for  special 
elections  for  the  relocation  or  removal  of 
county  seats,  being  applicable  to  all  the 
counties  of  the  state  alike,  is  not  invalid  as 
a  special  or  local  law,  prohibited  by  Const 
art  6,  §1  32,  46.  aty  of  Pond  Creek  v.  Has- 
kell, 97  Pac.  888,  341,  21  Okl.  711. 

Laws  1903,  p.  9,  c.  7,  authorizing  every 
city,  "heretofore**  incorporated  under  a  spe- 
cial charter,  having  less  than  "10,000**  in- 
habitants, to  be  determined  by  the  "last  pre- 
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ceding  United  States  censns,**  and  having 
'^wer  to  make  special  assessments  to  con- 
struct sewers/'  to  make  sucli  assessments  in 
a  specified  manner,  is  not  unconstitutional 
as  a  "local  or  special  law,"  within  Const. 
art  3,  §  27,  prohibiting  such  laws  for  the 
incorporation  of  municipalities,  or  changing 
or  amending  their  charters,  etc.,  on  the  the- 
ory that  the  restriction  of  the  act  to  cities 
theretofore  incorporated  under  a  si)ecial 
charter  prevented  other  cities  from  entering 
the  class,  since  the  only  cities  under  special 
(barters  are  those  theretofore  incorporated, 
and  since  under  the  Constitution  no  other 
city  can  be  especially  incorporated.  And  the 
act  is  not  **local  or  special"  within  such  con- 
stitutional prohibition,  on  the  theory  that 
the  phrase  "last  preceding  United  States 
census"  limits  the  act  to  cities  having  the 
required  population  at  the  last  census  be- 
fore the  passage  of  the  act,  since  the  phrase 
relates  to  the  census  last  preceding  any 
date  which  may  become  material  in  ascer- 
taining whether  any  particular  city  has  come 
within  the  statute.  And  the  act  is  not  **lo- 
cal  or  special"  within  such  constitutional 
prohibition,  because  restricted  to  cities,  in- 
corporated under  a  special  charter,  having 
10,000  inhabitants.  And  the  act  is  not  "lo- 
cal or  special"  within  such  constitutional  pro- 
hibition, because  limited  to  cities  acting  un- 
der a  special  charter,  and  having  the  pre- 
scribed population,  "having  power  to  make 
special  assessments  to  construct  sewers," 
though  a  particular  city  is  the  only  one  which 
could  make  such  assessments  when  the  act 
was  passed.  McGarvey  v.  Swan,  96  Pac. 
007,  701,  17  Wyo.  120. 

Const  art  11,  {  2,  grants  to  the  legal 
voters  of  every  city  and  town  power  to  enact 
and  amend  their  municipal  charter,  and  arti- 
cle 4,  |  la,  provides  that  the  Initiative  and 
referendum  powers  reserved  to  the  people 
are  further  reserved  to  legal  voters  of  every 
district  as  to  all  local,  special,  and  munici- 
pal legislation.  Held  that,  as  the  words 
"local"  and  "special"  mean  enactments  in- 
tended only  to  affect  certain  persons  who 
operate  in  specified  localities,  an  incorpo- 
rated port  cannot  under  a  special  election 
had  under  such  powers  extend  its  boundaries 
by  annexing  other  territory  without  the  con- 
sent of  the  inhabitants  of  the  territory  an- 
nexed, this  being  particularly  true  in  view 
of  L.  O.  L.  I  3209,  and  Laws  of  1911,  p.  158, 
I  3,  both  of  which  provide  for  the  annexation 
of  new  territory  to  municipalities  and  ports 
only  with  the  consent  of  the  inhabitants  of 
the  territory  to  be  annexed.  State  ex  rel. 
Anderson  v.  Port  of  Tillamook,  124  Pac.  637, 
640,  62  Or.  332. 

Highway  Law  (Consol.  Laws  1909,  c.  25) 
I  59a,  added  by  Laws  1910,  c.  701,  providing 
that  awards  under  any  statute  for  damages 
to  real  estate  by  change  of  grade  of  any 
street,  etc.,  shall  bear  interest,  is  a  general, 
and  not  a  local,  law,  as  affecting  the  BxtBEL- 


ciency  of  the  title  of  the  act  People  ex  r^ 
Central  Trust  Co.  of  New  York  v.  Prender- 
gast,  95  N.  B.  716,  717,  202  N.  Y.  188. 

The  good  roads  law.  Rev.  Codes,  H  1049- 
1068,  inclusive,  providing  for  organization 
and  government  of  good  road  districts,  being 
general  in  its  application,  applying  alike  to 
all  sections  of  the  state  where  the  taxpayers 
are  willing  to  assume  the  burden  of  addition- 
al taxation  to  improve  the  roads  within 
such  sections  and  applying  to  all  good  road 
districts  within  the  state,  relating  to  all  of  a 
class,  is  not  a  local  or  special  law  within 
Const  art  3,  §  19,  prohibiting  the  Legislature 
from  passing  local  and  special  laws  in  cer- 
tain cases.  Hettinger  v.  Good  Road  Dist 
No.  1  of  Washington  County,  113  Paa  721, 
723,  19  Idaho,  313. 

A  "local  statute"  is  one  which  applies 
only  to  a  particular  locality  or  limited  part 
of  the  state  and  the  inhabitants  of  that  part 
But  a  law  is  not  local  or  spedai  that  is  ap- 
plicable throughout  the  state,  even  though 
its  operation  in  any  locality  is  made  to  de- 
pend upon  a  local  contingency,  or  a  particu- 
lar expediency  to  be  ascertained  or  deter- 
mined by  a  public  vote  in  the  locality  or  by 
petition,  or  adjudication  of  a  court  or  other 
authority  authorised  by  the  act  It  is,  never- 
theless, open  to  every  locality  when  broaght 
within  its  term&  Within  Const  art  4,  |  23, 
subd.  10,  forbidding  the  enactment  of  special 
or  local  laws  for  the  assessment  and  collec- 
tion of  taxes  for  state,  county,  township,  or 
road  purposes,  Act  Nov.  22,  1905  (Laws  1905. 
p.  410),  providing  for  the  improvement  of 
roads  at  the  expense  of  the  lands  benefited 
thereby  on  petition  of  a  majority  of  the 
resident  landowners,  etc.,  is  general  and  ap- 
plicable throughout  the  state,  and  is  not  a 
local  statute  applicable  only  to  a  particular 
locality  or  limited  part  of  the  state  and  the 
inhabitants  of  that  part,  though  its  operation 
is  contingent,  depending  on  the-  wish  of  the 
landowners  in  the  vicinity  of  a  proposed  im- 
provement and  the  existence  of  certain  con- 
ditions. St  Benedict's  Abbey  v.  Marion 
County,  93  Pac.  231,  233,  50  Or.  411  (citing 
Fonts  V.  Hood  River,  81  Pac.  370,  46  Or.  492, 
1  L.  R.  A  [N.  S.]  483,  7  Ann.  Cas.  1160;  Bax- 
ter V.  State,  88  Pac  677,  49  Or.  353;  Good- 
rich V.  Winchester  &  D.  Turnpike  Co.,  26  Ind. 
119;  Palmer  v.  Stumph,  29  Ind.  329;  Paul 
V.  Gloucester  County,  15  Atl.  272,  50  N.  J. 
Law,  685,  1  L.  R.  A.  86). 

To  understand  the  signification  of  the 
words  ''municipal  legislation,"  as  used  tn 
Const  art  11,  |  2,  prohibiting  the  Legislature 
from  amending  the  charters  of  cities  and 
towns,  the  right  of  which  is  reserved  to  the 
voters  thereof,  and  article  4,  providing  that 
the  referendum  may  be  demanded  by  the 
people,  which  power  is  reserved  to  tiie  legal 
voters  of  every  municipality  and  district  as 
to  all  local,  special,  and  municipal  legislation 
of  every  character  in  and  for  th^  respective 
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mtinlcii^iilies  and  districts,  requires  an  in- 
terpretation of  the  term  "local  and  special 
legislation/'  the  right  to  formulate  rules  In 
relation  to  which  is  impliedly  denied  to 
dUes  and  towns,  on  the  principle  that  the 
expression  of  one  thing  Is  the  exclusion  of 
another.  The  qualifying  words  "local"  and 
''special"  are  synonymous,  ftnd»  in  the  sense 
in  which  they  are  used,  mean  any  enactment 
that  is  plainly  intended  to  affect  a  particular 
vevBon  or  thing  or  to  be  in  effect  In  some 
spedfled  locality  only.  The  words  ''munici- 
pality" and  "district"  are  evidently  expres- 
sions of  equlTalent  import,  for  a  district 
legally  created  from  a  designated  part  of  the 
state  and  organized  to  promote  the  conven- 
ience of  the  public  at  large  is  a  municipal 
corporation.  The  authority  of  such  a  corpo- 
ration has  been  heretofore  derived  from  an 
act  of  the*  legislative  assembly  creating  It, 
and,  as  such  statute  is  applicable  to  and  en- 
forceable in  a  part  of  tbe  state  only,  it  is  a 
local  or  ^^lal  law^  The  change  In  the  or- 
ganic law  deprives  the  legislative  assembly 
of  all  authority  to  enact,  amend,  or  repeal 
any  charter  of  a  town,  the  legal  voters  of 
which  reserve  to  themselves  the  exercise  of 
all  such  power,  except  the  right  of  repeal, 
and  it  was  evidently  the  intention  of  the 
framers  of  such  constitutional  provision,  and 
also  the  people  who  ratified  it,  to  vest  an 
incorporated  city  or  town  with  authority  to 
provide  the  manner  of  exercising  the  initi- 
ative and  referendum  powers  as  to  amend- 
ments of  a  charter,  which  change  is  reason^ 
ably  within  the  term  of  "municipal  legisla- 
tion." Acme  Dairy  Co.  v.  City  of  Astoria, 
90  Paa  153,  154,  49  Or.  520. 

<3en.  St  190e,  f|  3772,  3775,  regulating 
the  catching  of  flsh  in  rivers,  creelcs,  bays, 
bayous,  or  other  waters  on  the  coast,  are 
not  "local  or  special  laws,"  where  the  first 
provision  therein  covers  the  full  territory  of 
the  state  defined  as  on  the  coast  of  the  state, 
while  the  latter  applies  to  all  the  rivers  of 
the  state,  and  are  not  in  violation  of  Const 
art  3,  §§  20,  21.  Carlton  v.  Johnson,  55 
South.  975,  976,  61  Fla.  15. 

A  class  of  laws  are  known  in  common 
parlance  as  "local  option  laws,"  relating  to 
subjects  which,  such  as  intoxicating  liquors 
or  the  running  at  largie  of  cattle,  may  be  dif- 
ferently regarded  in  different  localities,  and 
are  sustained  on  the  ground  that  the  subject, 
though  not  embraced  within  the  ordinary 
power  of  the  municipalities  to  make  by-laws 
and  ordinances,  is  within  the  class  of  police 
regulations  in  respect  to  which  it  is  proper 
that  the  local  judgment  should  control.  In 
re  O'Brien,  75  Pac.  196,  200,  29  Mont..  530,  1 
Ann.  Gas.  373  (citing  Cooley,  Const.  Lim. 
146). 

Iaw  avplyitts  to  olaaa 

A  "local  or  special  law,"  within  the  con- 
stitntional  prohibition  against  the  passage 
^  such  laws,  is  <me- which  relates  to  particu- 


lar persons  or  things  of  tbe  same  class.  Hall 
V.  BeU  County  (Tex.)  138  8.  W.  178,  179  (cit- 
ing 5  Words  and  Phrases,  p.  4206;  7  Woxdb 
and  Phrases,  p.  6677).  > 

A  "local  law"  applies 't6  all  pers6ns  with- 
in the  territorial  limits  prescribed  by  the 
act,  while  a  special  law  applies  to  particular 
persons  or  things  of  a  class.  Commissioners 
of  Prince  George's  County  ▼.  Baltimore  &  O. 
R.  Co.,  77  AtL  433,  484,  113  Md.  17a 

CUusilloatioB  as  to  popnlmtion 

A  statute  classifying  counties  for  certain 
purposes  and  providing  that  the  twenty-sev- 
enth class,  consisting  of  only  one  county, 
should  be  classified  according  to  the  popula- 
tion, as  shown  by  the  federal  census  of  1900, 
whereas  the  method  of  ascertaining  the  pop- 
ulation in  all  other  counties  is  different,  is  a 
''local  and  special  law."  Johnson  v.  Gunn 
(Cal.)  84  Pac.  370,  371. 

A  statute  classifying  counties  according 
to  population,  providing  that  the  population 
of  some  of  the  counties  shall  be  determined 
by  the  federal  census  of  1900,  and  that  in 
other  counties  the  population  shall  he  deter- 
mined by  different  modes,  is  not  a  **local  or 
special  law,"  in  violation  of  Const  art  11,  | 
5.  Johnson  v.  Gunn,  84  Pac.  665,  666,  148 
CaL  745.  ' 

Act  April  3,  1903  (P.  L.  136),  authorizfaig 
county  commissioners  in  counties  having  a 
population  of  over  600,000  and  less  thnn 
1,000,000  to  erect  a  memorial  hall  or  build- 
ing in  memory  of  the  soldiers  and  sailors  of 
the  War  of  the  Rebellion,  is  not  a  **local  act'* 
regulating  the  affairs  of  Allegheny  county 
alone,  but  is  a  classification  of  counties  ac^ 
cording  to  population  in  order  to  permit  ex- 
penditure of  public  money  in  a  specified  way. 
Yoho  V.  Allegheny  County,  67  Atl.  648,  650, 
218  Pa.  401  (citing  Commonwealth  t.  QUligan, 
46  Atl.  124,  195  Pa.  504;  Seabolt  v.  Commis- 
sioners of  Northumberland  County,  41  Atl. 
22,  187  Pa.  318). 

A  law  is  not  "local"  or  "special,"  witbl^i 
the  constltutloual  inhibition  against  sudi 
laws  regulating  county  and  township  affairs, 
for  classifying  counties  and  townships  on  the 
basis  of  population,  If  population  makes  a 
substantial  difference  in  the  conditions  af- 
fected by  the  statute,  and  the  statute.  If  con- 
sidered as  regulating  county*  and  township 
affairs,  did  not  violate  the  constitutional  In- 
hibition for  fixing  a  lower  tax  rate  in  coun- 
ties and  cities  having  a  larger  population. 
People  ex  rel.  Booth  v.  Opel,  91  N.  B.  458, 
461,  244  lU.  317. 

Jjtk-wn  having  loeal  applioattoa 

A  law  which  has  a  bona  fide  application 
to  the  entire  state  as  to  some  of  its  chief  fed- 
tures  is  a  ''general"  and  not  a  "local  law;'" 
as  defined  by  Const  1901,  |  110,  though  it 
does  not  apply  in  every  detail.  The  law  is  ia 
'''general",  and  not  a  "local  law,"  notwitk- 
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standing  the  fact  that  local  laws  on  the  snb- 
fect  were  passed  at  the  same  session  and  ap- 
VroYed  on  the  same  day.  State  ex  rel.  Coil- 
man  ▼.  Pitts,  49  Sonth.  441»  442,  160  Ala.  133, 
135  Am.  St  Rep.  79. 

'Tiocal  law"  means  that  code  of  laws 
which  governs  the  affairs  of  ,a  certain  pre- 
scribed jurisdiction.  Mather  v.  Cunningham, 
74  AU.  809.  813,  105  Me.  326.  29  L.  B.  A. 
(N.  S.)  761,  18  Ann.  Cas.  692. 

Const  I  110,  defines  a  "local  law*'  as  a 
law  which  applies  to  any  political  subdi- 
vision or  subdivision  of  the  state  less  than 
the  whole.  State  ex  reL  Attorney  General  t. 
Sayre,  39  South.  240,  142  Ala.  641. 

Const  §  104,  prohibits  the  Legislature 
from  passing  a  special  or  local  law  in  speci- 
fied instances,  and  section  110  defines  "lo- 
cal law"  in  this  connection  as  one  which  ap- 
plies to  any  subdivision  or  subdivisions  of 
the  state  less  than  the  whole.  Sisk  v.  Car- 
gQe,  35  South.  114,  117,  138  Ala.  164. 

The  word  "local,"  as  applied  to  legisla- 
tion, signifies  legislation  relating  to  part  of 
the  territory  of  a  state  only,  while  the  word 
"q;>ecial"  is  more  appropriately  applied  to 
laws  granting  some  special  right,  privilege, 
or  immunity,  or  Imposing  some  particular 
burden  upon  some  portion  of  the  people  of 
the  state  less  than  all.  People  v.  Wilcox,  86 
N.  B.  672,  673,  237  111.  421. 

A  statute  compelling  the  parish  of  Or- 
leans to  erect  a  courthouse  with  its  own 
fiinds  is  a  "local  law,"  whose  enactment 
should  have  been  preceded  by  the  publica- 
tion of  the  notice  required  by  article  50  of 
tbe  Constitution.  Such  a  statute  does  not 
lose  its  character  of  a  "local  law"  from  the 
fact  that  it  provides  that  the  state  shall  con- 
trtt>ute  towards  the  erection  of  the  building 
and  be  part  owner  thereof.  Such  provision 
adds  a  public  side  to  the  statute,  but  does 
not  do  away  with  the  local  side,  as  to  which 
the  inhabitants  of  the  locality  are  entitled  un- 
der the  Constitution  to  be  notified  and  to  be 
heard.  Benedict  v.  City  of  New  Orleans,  39 
South.  792,  796,  115  La.  645. 

An  act  providing  for  the  accomplishment 
of  an  object  and  providing  means  for  pay- 
ment therefor  does  not  contain  two  subjects, 
and  hence  the  provision  of  the  Public  Service 
Commissions  law  (Laws  1907,  p.  889,  c.  429) 
for  payment  of  salaries  and  expenses  of  the 
cconmission  for  the  First  district  by  New 
York  City  does  not  constitute  a  local  act 
joined  with  general  legislation,  within  Const 
art  3,  I  16,  providing  that  no  local  act  shall 
embrace  more  than  one  subject  etc. ;  such 
provision'  being  a  matter  of  apportionment 
within  the  taxing  power.  Gubner  v..  McClel- 
la9,  115  N.  Y.  Supp.  755,  757,  130  App.  Diy. 
716, 

Act  Feb.  25,  1906,  abolishing  the  Watson 
judicial  district  of  Desha  county,  and  pro- 
viding for  the  transfer  of.  cases  pending  In 


the  several  courts  of  that  district  Is  not  a 
'local  or  special  act"  within  Const  1874,  art 
6,  I  26,  declaring  that  no  'local  or  c^iiecial 
act"  shall  be  passed  until  the  notice  provid- 
ed for  shall  have  been  duly  published.  Wa- 
terman ▼•  Hawkins,  86  S.  W.  844^  646^  75 
Ark.  120. 


Act  Sept  26,  1903  (Acts  1903,  p. 
providing  for  the  removal  of  causes  from  the 
city  court  of  Bessemer,  Jefferson  county,  to 
other  courts  in  the  county.  Is  a  'local  law," 
within  Const  {  106,  requiring  the  publica- 
tion of  notice  of  intention  to  apply  for  the 
enactment  of  local  laws.  Dudley  v.  Fltzpat- 
rick,  39  South.  384,  385,  143  Ala.  102  (citing 
Wallace  v.  Board  of  Revenue  of  Jefferson 
County,  37  South.  321,  140  Ala.  491). 

A  "local  law"  is  one  "which  applies  to 
any  political  subdivision  or  subdivisions  of 
the  state,  less  than  the  whole.'*  An  act  to 
consolidate  the  courts  of  a  certain  state  and 
county  is  a  "local  law."  Wallace  v.  Board  of 
Revenue  of  JeflPerson  County,  37  South.  321, 
322,  140  Ala.  491  (quoting  Const  1 110). 

Gen.  Acts  1907,  p.  542,  which  amends 
Loc.  Acts  1907,  p.  285,  |  11,  so  as  to  provide 
for  the  organization  of  grand  juries  for  the 
circuit  court  of  a  designated  county,  is  a  "lo- 
cal law,"  within  Const  1901,  |  110,  defining 
a  local  law  as  one  which  applies  to  any  politi- 
cal subdivision  or  subdivisions  of  the  state 
less  than  the  whole.  Sellers  v.  State,  50 
South.  340,  341,  162  Ala.  35. 

Iaw  applyiac  to  sinsle  elty 

A  "local  statute"  enacted  for  a  particular 
municipality,  for  reasons  satisfactoty  to  the 
Legislature,  Is  intended  to  be  exertional  and 
for  the  benefit  of  such  municipality.  £x 
parte  Young,  95  S.  W.  98,  104,  49  Xex.  Gr. 
R.  536. 

A  "local  act"  is  one  confined  to  a  particu- 
lar municipality  or  particular  part  of  the 
state.  Gubner  v.  McClellan,  115  N.  Y.  Supp. 
755,  759,  130  App.  Div.  716. 

"The  term  local,'  as  applied  to  statutes. 
Is  of  modern  origin,  and  is  used  to  designate 
an  act  which  operates  only  within  a  single 
city,  county,  or  other  particular  subdivision 
or  place  and  not  throughout  the  entire  1^^- 
lative  jurisdiction.  In  this  sense,  the  term 
local*  is  the  antithesis  of  'general.'"  State 
ex  rel.  Attorney  C^eneral  v.  Sayre,  39  South. 
240,  142  Ala.  641  (citing  State  v.  C;hamber8, 
93  N.  C.  600;  Kerrigan  v.  Force,  68  N.  Y.38D. 

The  act  passed  in  1907  (Laws  1907,  p. 
617)  to  make  judges  of  the  Montgomery  dty 
court  elective  by  the  people  is  a  'local  law," 
within  the  requirement  of  0>nst  |  106,  that 
notice  of  such  acts  be  given.  State  ex  rel. 
Thomas  ▼.  Gunter;  54  South.  283,  284, 170  Ala. 
165. 

An  act  to  consolidate  the  courts  of  a  cer- 
tain city  and  county,  is  a  "local  law,"  defined 
by  Const  §  110,  as  a  law  which  applies  to 
any  political  subdivision  or  subdivisAoiM  of 
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tile  state  less  than  the  whole.  Wallace  t. 
Board  of  Reyenue  of  Jefferson  County,  87 
South.  221,  322,  140  Ala.  491. 

Without  nndertaking  to  discriminate 
nicely  or  define  with  precision,  it  may  be 
said  that  the  character  of  a  law  as  general 
or  "local**  depends  on  the  character  of  its 
subject-matter.  If  that  be  of  a  general  na- 
ture, existing  throughout  the  state,  in  ev- 
ery county,  a  subject-matter  in  which  aU 
the  citizens  have  a  common  interest,  if  it  be 
a  court  organized  under  the  constitution  and 
laws  within  and  for  every  county  of  the  state, 
and  possessing  a  legitimate  jurisdiction  over 
every  citizen,  then  the  laws  which  relate  to 
and  regulate  it  are  laws  of  a  general  nature, 
and,  by  virtue  of  the  prohibition  referred  to, 
must  have  a  uniform  operation  throughout 
the  state,  92  Ohio  Laws,  p.  688,  providing  for 
the  pensioning  of  school-teachers  in  school 
districts  in  cities  of  the  third  grade  of  the  first 
dass,  is  In  violation  of  Const,  art.  2,  §  26, 
proTidlng  that  laws  of  a  general  nature  shall 
liave  a  uniform  oi)eratlon  throughout  the 
state;  such  act  at  the  time  of  its  passage 
and  taking  effect  being  applicable  only  to 
tile  dty  of  Toledo,  and  containing  a  provision 
in  section  2  requiring  the  board  of  education 
to  select  three  members  of  a  i>ension  commit- 
tee at  its  first  regular  meeting  within  80 
days  after  the  law  went  into  effect,  and  mak- 
ing no  provision  in  such  regard  for  cities 
which  might  thereafter  come  into  the  class. 
Hlbbard  v.  State,  64  N.  E.  109.  Ill,  66  Ohio 
St  574,  68  L.  R.  A.  664  (citing  Kelley  v. 
State.  6  Ohio  St.  269,  271). 

OkmrtmT  of  IwlliMiig  and  loan  assoola« 
tion 

The  charter  of  a  building  and  loan  asso- 
ciation, obtained  under  the  general  law,  is 
not  a  "local"  or  "private"  law,  within  Code 
1906,  f  8,  providing  that  private  and  local 
laws,  not  revised  and  brought  into  the  Code, 
are  not  affected  by  its  adoption;  and  so  is 
not  saved  from  the  operation  of  section  2678, 
revising  the  usury  law,  and  doing  away  with 
the  exception  thereof,  whereby  building  and 
loan  associations  could  receive  more  than  10 
per  cent,  interest  Mississippi  Building  & 
Loan  AJBs'n  v.  McElveen,  56  South.  187,  189, 
100  Miss.  16. 

As  spoelal  law 

The  words  "local"  and  "special,"  as  used 
in  Const  art  3,  |  80,  providing  that  no  local 
or  special  laws  shall  be  passed  for  the  incor- 
poration of  cities  and  towns,  are  synonymous 
words  of  description.  Eckerson  v.  City  of 
Des  Moines,  116  N.  W.  177,  188,  187  Iowa, 
4S2. 

The  words  "local'*  and  "special"  in  Const 
art  4,  I  la,  reserving  the  initiative  and  ref- 
erendum powers  to  the  voters  of  every  mu- 
nicipality as  to  all  local,  special,  and  munici- 
pal legislation,  are  synonymous,  and  mean 
enactments  Intended  to  affiect  only  certain 
persons,  or  to  operate  in  specified  localities; 


and  an  act  is  ^locaV*  when  the  subject  re-' 
lates  to  a  portion  only  of  the  people  or  their 
property,  or  when  it  operates  only  within  a 
single  city,  county,  or  other  particular  divi- 
sion. Schubel  V.  Olcott,  120  Pac.  376.  378, 
60  Or.  503. 

The  terms  "local  law"  and  ''special  law" 
are  used  Interchangeably.  Const.  1901,  {  10, 
defines  a  "local  law"  as  one  applicable  to  any 
political  subdivision  of  the  state,  and  a  "spe- 
cial law"  as  one  which  applies  to  an  individ- 
ual association  or  corporation.  Montgomery 
City  Charter  (Acts  1892-03,  p.  877)  I  20,  ex- 
empts persons  procuring  a  liquor  license 
from  the  city  from  paying  any  tax  or  license 
to  the  county.  Act  March  4,  1903  (Gen.  Acts 
1903,  p.  184),  prides  for  a  county  liquor 
tax,  and  repeals  all  laws,  general  and  "spe- 
cial," inconsistent  with  Itself,  and  Act  Sept 
30,  1903  (Gen.  Acts  1903,  p.  298)  §  4,  again 
confers  power  on  counties  to  levy  a  liquor 
tax,  and  provides  that  the  statute  shall  not 
affect  the  exemption  provided  by  any  city 
charter.  Held  that,  notwithstanding  the  con- 
stitutional definitions,  the  exemption  was 
repealed  by  Act  March  4,  1903  (Gen.  Acts 
1903,  p.  184),  and  not  revived  by  Act  Sept  80, 
1903  (Gen.  Acto  1903,  p.  298)  |  4.  Gaston  v. 
O'Neal,  41  South:  742,  743,  146  Ala.  484  (cit- 
ing Maxwell  v.  State,  7  South.  824,  89  Ala. 
160;  Holt  V.  City  of  Birmingham,  19  South. 
736,  111  Ala.  369). 

IJOCAIi  UBGISULTIOK 

See  Local  Law. 

IiOOAIi  NATUBB 

A  suit  by  a  creditor  of  a  railroad  com- 
pany to  have  its  property,  situated  in  differ- 
ent federal  districts  of  the  same  state,  ad- 
ministered for  the  benefit  of  all  creditors  is 
one  of  a  "local  nature."  which,  under  Rev. 
St  I  742,  may  be  brought  in  either  of  such 
districts,  and  the  appointment  of  a  receiver 
therein  is  an  equitable  attachment  of  all 
property  of  the  defendant  within  the  state. 
Horn  V.  rere  Marquette  R.  Co.,  151  Fed.  62C, 
632. 

IiOCAIi  OFFICEB 

Const,  art  10,  |  2,  provides  that  dty, 
town,  and  village  ofllcers  whose  appointment 
is  not  provided  for  by  the  Constitution  shall 
be  elected  by  the  electors  of  such  cities,  etc., 
or  appointed  by  such  authorities  thereof  as 
the  Legislature  shall  designate.  No  provi- 
sion for  election  or  appointment  of  local 
health  officers  is  provided  for.  Public  Health 
Law  (Laws  1893,  p.  1501,  c.  6G1)  §  20,  as 
amended  by  Laws  1907,  p.  427,  c.  226,  pro- 
vides that  the  state  commissioner  of  health 
shall  appoint  a  health  officer  for  each  mu- 
nicipality except  cities  on  the  nomination  of 
the  local  board  of  health,  devolves  certain 
duties  upon  the  commissioner  respecting  the 
competency  and  qualifications  of  applicants, 
and  provides  that  there  shall  continue  to  be 
local"  health  officers  in  the  several  villages. 
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etc.  Laws  1893,  p.  1502,  c.  661,  |  21,  as 
a,men<led  by  Laws  1907,  p.  267,  c  189,  pro- 
vides that  every  local  board  of  health  shall 
prescribe  the  duties  and  powers  of  the  "local 
health*'  ofELcer.  Held,  that  municipal  health 
officers  are  local  officers  within  the  Constitu- 
tion, and  the  provision  of  the  statute  em- 
powering the  state  commissioner  to  appoint 
them  and  pass  on  their  competency  and  qual- 
ifications was  violative  of  the  Constitution; 
the  right  of  appointment  resting  wholly  in 
the  local  authorities.  Towne  v.  Porter,  113 
N.  T.  Supp.  758,  761,  128  App.  Div.  717. 

LOCAL  opnoir  election 

Where  the  question  of  the  sale  of  intox- 
icating liquors  may  be  submitted  to  the  elec- 
tors of  each  municipality  at  each  biennial 
election,  the  determination  of  the  electors  is 
the  exercise  of  "local  option."  -People  ex 
rel.  Sandman  v.  Brush,  71  N.  E.  731,  733,  179 
N.  Y.  93. 

"Local  option  elections'*  mean  recurring 
elections,  and  mean  recurring  elections  for 
the  territory  specified  in  Const  1876,  art. 
16,  i  20,  as  amended  in  1891,  providing  for 
the  submission  to  voters  of  the  question 
whether  the  sale  of  intoxicating  liquors 
shall  be  prohibited  within  prescribed  limits. 
Ex  parte  Mills,  79  S.  W.  555,  556,  46  Tex. 
Or.  R.  224. 

LOCAL  OPTION  LAW 

The  term  "local  option"  implies  the  grant 
of  a  right  to  one  locality  to  adopt  and  an- 
other to  decline  to  avail  itself  of  a  law. 
State  ex  rel.  Hooyer  v.  Hickerson,  109  S.  W. 
108,  109,  130  Mo.  App.  47  (citing  Ex  parte 
Handler,  75  S.  W.  922,  176  Mo.  389). 

•*A  'local  option  law'  is  a  law  framed  for 
the  purpose  of  prohibiting,  or  severely  re- 
stricting, the  sale  of  intoxicating  liquors, 
under  penalties,  and  containing  a  provision 
that  the  several  counties,  townships,  or  other 
divisions  of  the  state  may  hold  elections  to 
determine,  b;^  popular  vote,  whether  they 
desire  the  law  to  be  in  force  in  their  limits, 
and  with  a  further  provision  that.  In  each 
case  where  such  election  results  in  favor  of 
the  adoption  of  the  law,  it  shall  take  effect 
in  the  district  so  voting,  but  that  each  dis- 
trict rejecting  it  shall  continue  to  be  govern- 
ed in  this  respect  by  the  existing  laws. 
♦  ♦  ♦  But  the  overwhelming  preponder- 
ance of  authority  is  to  the  effect  that  such 
a  statute,  if  it  is  a  complete  enactment  in  it- 
self, requiring  nothing  further  to  give  it  va- 
lidity, and  depending  upon  the  popular  vote 
for  nothing  but  a  determination  of  the  terri- 
torial limits  of  its  operation,  is  a  valid  and 
constitutional  exertion  of  the  legislative  pow- 
er." State  ex  rel.  Crothers  v.  Barber,  101 
N.  W.  1078,  1081,  19  S.  D.  1  (quoting  and 
adopting  definition  in  Black,  Intox.  Liq.  i 
45). 


LOCAL  OPTION  TraiBITOBT' 

Local  Option  Law,  Act  March  23,  1907f 
p.  495,  c.  198,  I  1,  provides  that  anti-saloon 
territory  shall  mean  all  the  territory  within 
the  limits  of  any  city,  town«  ward,  ward  sub- 
division, district,  or  precinct  in  which, 
through  the  action  of  the  qualified  electors 
therein,  as  provided  in  the  act,  the  keeping 
and  sale  of  intoxicating  liquors  is  prohibited, 
etc.  Section  2  provides  for  a  simultaneous 
submission  by  a  ward,  and  by  a  precinct 
within  the  ward,  of  a  proposition  to  become 
anti-saloon  territory.  Section  7  provides 
that  all  the  territory  within  any  political  sub- 
division which  has  become  anti-saloon  terri- 
tory shall  continue  to  be  such  through  its  en- 
tire extent,  etc.  Held,  that  the  several  po- 
litical subdivisions  enumerated  are  given  the 
right  to  control  within  their  own  territory 
upon  the  question  of  prohibition,  and  each 
has  the  privilege  of  saying  exclusively  and 
conclusively  that  prohibition  shall  preyail 
within  its  limits,  but  not  that  it  shall  not 
prevail;  and,  where  the  question  is  submit- 
ted simultaneously  in  a  ward,  and  in  a  pre- 
cinct of  the  ward,  and  the  ward  votes  for 
prohibition,  and  the  precinct  votes  against  it, 
prohibition  will  prevail*  throughout  the  en- 
tire ward.  Schwartz  v.  People,  104  Paa  92, 
94,  46  Colo.  239. 

Under  Acts  1910,  a  190,  f  30,  requiring 
shipments  of  ardent  spirits  into  local  option 
or  no-license  territory  to  be  plainly  marked, 
showing  the  kind  and  quantity  of  ^irits  and 
the  consignee  of  the  padkage,  and  section  19c. 
defining  "local  option  territory"  as  territory 
which,  by  vote  under  the  local  option  law. 
has  declared  against  the  issuance  of  licenses 
for  the  sale  of  ardent  spirits,  and  "no-license 
territory"  as  territory  in  which,  under  the 
provisions  of  that  or  some  other  act,  no  li- 
cense for  the  sale  of  such  spirits  can  be 
granted,  a  conviction  cannot  be  sustained  for 
failure  to  mark  as  specified  a  shipment  into 
a  magisterial  district,  where  licenses  may  be 
issued  under  certain  conditions,  and  which 
voted  against  local  option  at  the  last  local 
option  election,  although  no  licenses  are 
actually  in  effect.  Arnistead  v.  Common- 
wealth, 74  S.  B.  399,  400,  113  Va.  765. 

LOCAL  PROPERTT 

Rolling  stock  of  a  railroad  company, 
which  is  one  place  to-day  and  another  to- 
morrow, and  which  Is  continually  carried 
along  the  line  of  the  road  in  the  actual  opera- 
tion, has  no  actual  situs  for  the  purposes  of 
local  taxation,  and  hence  is  not  "local  prop- 
erty," within  the  meaning  of  the  Constitution. 
San  Francisco  &  S.  J.  V.  Ry.  CJo.  v.  City  of 
Stockton,  84  Pac.  771,  774;,  149  CaL  83. 

LOCAL  ROITTE 

A  street  railway  frandiise  which  pro- 
vides for  the  exchange  of  transfers. with  any 
other  company  operating  street  railways, 
which  shall  give  and  receive  transfers  on  the 


IX>CAi:i  STATUTE 


ITS 


LOCALLY  OSfOSBfiT  CIRCUIT 


baste  (TT  sdttlement  that  the  transfer  riudl  be 
redeemed*  at  sach  a  proportionate  part  of  the 
fare  paid  as  the  run  or  local  route  of  the  car 
on  which  the  transfer  Is  reeelved  bears  to 
the  snm  of  the  rons  of  the  local  route  of  the 
cars  from  which  the  transfer  Is  Issued,  and 
on  which  it  is  received,  gives  a  passenger  the 
same  right  to  travel  as  to  distance  over  the 
railway  system  to  which  a  transfer  is  tender- 
ed as  if  he  pays  fare  on  that  system,  and  two 
street  railway  companies  operating  systems 
nnder  the  franchise  and  giving  and  receiving 
transfers  are  each  entitled  to  one-half  of  the 
fares  earned  frbm  passengers  receiving  and 
using  transfers,  the  words  "local  route*' 
meaning  the  entire  distance  a  passenger  may 
travel  on  the  system  as  if  he  paid  fare* 
whether  he  dianges  cars  on  that  system  or 
not,  and  the  word  "sum"  referring  to  the 
result  of  two  units  added  so  that  the  entire 
distance  .  a  passenger  may  travel  on  each 
system  constitutes  a  unit  or  the  sum  which 
goes  to  make  up  the  entire  service  required  to 
be  furnished  on  the  payment  of  one  fare. 
State  ex  rel.  Ldnhoff  v.  Seattle,  B.  &  S.  By. 
Co.,  U4  Pac.  431,  433,  62  Wash.  544 

LOCAX.  STATUTE 
See  Local  Law. 

LOCAIJTY 

See  General  Locality. 

The  word  "locality"  within  Eev.  St.  1908, 
i  5625,  providing  that  a  nonprodudng  gold, 
silver,  lead,  copper,  etc,  mine  shall  not  be 
assessed  at  a  greater  amount  per  acre  than 
is  assessed  per  acre  against  the  lowest  pro- 
ducing mine  in  the  same  locality,  is  not 
synonymous  with  "mining  district" ;  the  term 
"locality"  having  a  variable  meaning,  depend- 
ing on  particular  circumstances.  Foster  v. 
Hart  ConsoL  MIn.  Co.,  122  Pac.  54,  55,  52 
Colo.  429. 

Under  Cr.  Code,  |  563  (22  Stat  at  Large, 
p.  128,  f  7),  providing  that,  where  the  county 
board  of  control  designates  a  locality  for  a 
dispensary  on  20  days'  public  notice,  a  major- 
ity of  the  voters  of  the  township  can  pre- 
vent its  location  by  petition  to  the  board,  a 
designation  is  sufficient  without  stating  the 
exact  location  as.  to  street  or  number  of  the 
building  in  which  the  dispensary  is  to  be  situ- 
ated.  A  particular  town  is  a  "locality"  in  a 
township,  while  a  street  or  street  number  is 
a  "locality"  in  a  town.  Severance  v.  Mur^ 
phy,  46  S.  B.  85,  88,  67  S.  O.  409. 

In  an  action  for  value  of  wood  burned 
by  fire  set  by  a  railroad  company's  engine, 
instruction  that  the  measure  of  damages  was 
the  value  of  the  wood  in  the  locality  where  it 
was,  and  not  what  it  could  be  sold  for  else- 
where, was  not  erroneous  because  of  the  use 
of  the  word  "locality,"  since  such  word  would 
te  nntastpod.  hy  the  Jury  to  mean  "place." 


Hart  V.  Atlantic  Coast  line  B.  B.^  56  S.  H 
559,  144  N.  C.  91,  12  Ann.  Gas.  706. 

The  word  "locality"  Is  a  word  of  some- 
what limited  signification,  but  it  has  purely 
a  relative  meaning.  By  Pub.  St  1882,  C.  113, 
§f  43-45,  the  Legislature  intended  to  give  the 
board  of  railroad  commissioners  power  to  reg- 
ulate the  fares  charged  by  street  railway 
companies,  whether  or  not  fixed  in  accord- 
ance with  restrictions  Imposed  by  municipal 
officers,  subject  to  the  condition  that  fares 
so  established  for  a  municipality  should  not 
be  raised  except  by  mutual  agreement  with 
such  officials,  and  even  if  the  fares  between 
a  dty  granting  a  location  and  another  city 
in  the  state  were  not  established  for  a  "local- 
ity," within  the  statute,  a  street  railway 
company  cannot  complain  of  the  fares  fixed 
in  granting  a  location,  when  no  attempt 
has  been  made  to  have  the  fares  revised  by 
the  railroad  commissioners.  Selectmen  of 
Clinton  V.  Worcester  Consol.  St  By.  Co.,  85 
N.  E.  507,  510,  199  Mass.  279. 

I.OOALIZEB  PROPERTY 

Acts  1897,  p.  102,  c.  5,  requiring  rail- 
roads to  file  a  schedule  setting  forth  the 
length  in  miles  of  its  railroad  bed,  switches, 
and  side  tracks,  and  the  value  of  the  whole, 
providing  that  the  road  of  any  railroad  shall 
include  side  tracks,  switches,  etc.,  and  that 
the  roadbed,  rolling  stock,  frandilses,  choses 
in  action,  and  personal  property  having  no 
actual  situs  shall  be  known  as  distributable 
property,"  and  shall  be  valued  separately, 
and  that  the  depot  buildings  and  other  prop- 
erty, real,  personal,  and  mixed,  having  an 
actual  situs,  shall  be  known  as  the  "localized 
property,"  and  shall  be  valued  separately, 
divides  the  taxation  of  railroad  property 
into  "localized"  and  "distributable"  property ; 
and  switches  and  industrial  tracks  off  the 
main  right  of  way,  but  used  as  a  part  of  the 
general  system,  and  for  the  same  purposes 
as  switch  tradks  on  the  right  of  way  are 
used,  must  be  assessed  as  "distributable" 
proi)erty,  but  all  buildings,  coal  bins,  round- 
houses, machine  shops,  depot  buildings,  and 
other  structures  located  on  the  terminal  yards 
must  be  assessed  ias  "localized"  property. 
Nashville,  G.  &  St.  L.  By.  Co.  v.  Patterson, 
122  S.  W.  467,  469,  122  Tenn.  L 

LOCALLY  CLOSED   CIRCUIT 

The  term  "locally  closed  circuit,"  as  used 
in  the  patent  by  the  patentee  of  the  Thomson 
Patent,  No.  480,828,  and  in  prior  patents, 
means  a  circuit  disconnected  from  the  main 
line.  It  refers  to  a  circuit  which  does  not 
extend  over  the  source  of  energy,  but  per- 
tains to  the  local  place  and  no  other.  As 
used  in  such  patent  and  interpreted  by  its 
use  in  former  patents,  and  construed  in  the 
light  of  the  file  wrapper  and  contents,  it 
must  be  understood  in  its  general  and  ordin- 
ary sense.  Thomson-Houston  Electric  Co.  v. 
Wagner  Electric  Utg.  Co.,  119  Fed.  178-180. 
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LOCATE 

See  Relocate. 

Webster  defines  "locate'*  as  ''to  place;  to 
set  in  a  particular  site  or  position ;  to  desig- 
nate the  place  of."  The  Century  Diction- 
ary defines  it  as  "to  fix  in  a  place ;  to  estab- 
lisdi  in  a  particular  spot  or  position;  to  fix 
the  place  of;  to  reside ;  to  place  one's  self  or 
be  placed;  adopt  or  form  a  fixed  residence." 
Where  a  foreign  corporation  had  no  office  in 
a  county,  and  its  loan  business  therein  was 
carried  on  by  a  traveling  solicitor,  who  sent 
applications  to  the  office  of  the  company  in 
another  state,  where  the  notes  evidencing  the 
loan  were  payable,  the  corporation  was  not 
'"located"  within  the  county,  within  section 
348  of  Rev.  St  Ariz.  1887,  requiring  the  fil- 
ing with  the  county  recorder,  of  the  appoint- 
ment of  an  agent,  upon  whom  notices  and 
processes  may  be  served.  Industrial  Build- 
ing &  Loan  Ass'n  v.  Meyers-Abel  Co.,  95  Pac. 
115,  117,  12  Ariz.  48. 

As  establish  and  flz 

A  petition  for  a  highway  was  not  objec- 
tionable, because  it  prayed  that  the  court  "lo- 
cate and  establish"  a  road,  instead  of  asking 
to  have  the  road  "laid  out";  the  term  *'laid 
out"  being  colloquial,  meaning  "to  plan  in 
detail,"  while  "to  locate"  is  to  define  the  lim- 
its, to  establish  in  a  particular  place,  and,  in 
a  road  proceeding,  is  as  comprehensive  as 
"lay  out" — the  term  "lay  out"  expressing  the 
work  to  be  done  by  the  viewers  in  establishing 
on  the  ground  the  lines  and  angles  of  the 
road.  Feagins  v.  Wallowa  County,  123  Pac. 
902,  62  Or.  186. 

Const,  art  7,  I  2.3,  designates  the  tem- 
porary location  of  the  seat  of  government, 
the  state  university,  insane  asylum,  and  peni- 
tentiary, and  the  last  clause  thereof  provides 
that  the  Legislature  shall  not  locate  any 
other  public  institutions  except  under  general 
laws  and  by  vote  of  the  people.  Act  Jan.  10, 
1891,  provides  that  the  establishment  of  the 
Wyoming  Agricultural  College  be  located  by 
a  vote  of  the  people,  and  such  college  was 
located  by  a  vote  of  the  people  at  Lander. 
Subsequently  Act  Feb.  7,  1905,  was  passed 
purporting  to  repeal  Act  Jan.  10,  1891,  but  it 
was  claimed  that  the  last  law  was  in  contra- 
vention of  Const,  art  7,  §  23,  providing  that 
the  Legislature  shall  not  "locate"  any  other 
public  institutions,  except  under  general  laws, 
and  by  a  vote  of  the  people,  in  that  the  repeal 
of  the  act  constituted  an  attempt  to  dissolve 
an  institution  created  by  the  people  by  their 
own  vote  In  locating  it  Held,  "that  the  in- 
stitution was  not,  however,  created  or  es- 
tablished by  the  people  as  distinct  from  the 
Legislature,  either  through  their  votes  In 
locating  it  or  otherwise.  Nor  hare  the  people 
by  the  fundamental  Instrument  of  their  state 
government  reserved  the  right  to  themselves 
to  establish  or  create  public  institutions. 
The  people  have  reaer\'ed  the  power  to  vote 
upcm  the  location  of  such  institutions  estab- ' 


lished  or  proposed  to  be  established.  ^  •  * 
Unless,  therefore,  to  locate'  is  to  'establish' 
an  institution  of  the  character  of  the  col- 
lege in  question,  It  Is  erroneous  to  say  that 
the  people  established  it  *  *  *  Exam- 
ples are  numerous  In  the  books  of  public  in- 
stitutions which  were  established  and  in  exis- 
tence in  advance  of  their  location,  or  the  se- 
lection of  a  site.  They  may  not  be  in  a  posi- 
tion to  conduct  operations  until  located;  but 
that  they  may  constitute  an  existing  institn- 
tion,  if  so  declared  by  the  Legislature  and 
provided  with  a  governing  board,  is,  we  think, 
self-evident  •  •  •  The  location  of  an  in- 
stitution differs  essentially  from  its  crea- 
tion." Hence  the  dissolution  by  the  Legisla- 
ture of  the  Wyoming  Agricultural  College 
was  not  in  contravention  of  the  Constitution, 
notwithstanding  it  was  located  by  vote  of  the 
people.  State  ex  reL  Wyoming  Agricultural 
College  V.  Irvine,  84  Pac.  90-100,  107,  14 
Wyo.  318. 

Laws  1909,  c.  133,  creates  Lincoln  county, 
and  section  3  provides  that  the  town  of  Lib- 
by  shall  be  the  county  seat  until  the  county 
seat  is  designated  as  provided,  and  that  for 
the  purpose  of  "definitely  fixing  and  creat- 
ing" a  county  seat  the  board  of  county  com- 
missioners shall  insert  on  the  ballots  in  the 
general  election,  "for  the  county  seat  of  Lin- 
coln county ,'*  and  the  town  reoefTing 

the  largest  number  of  votes  shall  be  the  coun- 
ty seat  Held,  that  the  section  contravened 
Const,  art  5,  §  26,  prohibiting  the  Legisla- 
ture from  passing  special  acts  locating^  or 
changing  the  county  seats,  which  was  sub- 
stantially adopted  from  Act  Cong.  July  30, 
1886,  c.  818,  24  Stat  170,  relating  to  the  ter- 
ritories, construing  the  constitutional  provi- 
sion and  act  of  Congress  In  view  of  their  leg- 
islative history;  "locating,"  as  used  in  the 
statute,  meaning  to  establish  and  fix  a  perma- 
nent county  seat,  and  "changing"  meaning 
the  removal  of  an  established,  permanent 
county  seat  State  ex  rel.  Geiger  y.  Long. 
117  Pac.  104,  105,  43  Mont  401. 

As  puroliaBe 

See  Purchase. 

As  seleetioA  of  place 

To  "locate"  is  to  select  by  fixed  bound- 
aries. Petersburg  School  Dlst.  of  Nelson 
County  V.  Peterson,  103  N.  W.  756,  758>  14  N. 
D.  344. 

A  deed  to  an  electric  railway  company 
of  a  strip  25  feet  in  width  and  such  addition- 
al width  as  may  be  required  for  the  use  of 
the  railway  at  cuttings  and  embankments 
and  also  for  side  tracks  and  turnouts  as  final- 
ly located,  executed  in  consideration  of  the 
company  locating  its  railway  on  the  land  of 
the  grantor,  limits  the  grant  to  the  necessi- 
ties of  the  railroad  as  finally  located  and  lim- 
its the  grant  of  land  for  side  tracks  and 
turnouts  to  such  as  were  originally  construct- 
ed, and  the  company  may  not  take  additional 
land  for  side  tracks  and  turnouts;  the  word 
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'locate,"  when  referring  to  roads,  meanhig  a 
deterndnation  and  designation  by  those  au- 
thorized to  do  80  of  the  predse  place  where 
the  road  Is  td  be  built,  or  referring  to  the 
actual  construction  of  the  road.  Kensington 
Ry.  €k>.  of  Montgomery  County  y.  Moore,  80 
KtL  614,  ei5,  115  Md.  36,  Ann.  Gas.  1912C, 
1306  (5  Words  and  Phrases,  pp.  4217,  4218, 
4221). 

In  an  action  to  rescind  a  lease  for  fail- 
ure of  defendant  lessor  to  make  certain  Im* 
provements  before  the  commencement  of  the 
term,  the  answer  alleged  the  pendency  of 
proceedings  to  open  and  establish  a  road,  and 
averred  that  the  location  of  the  Improvements 
was  to  be  fixed  after  the  road  had  been  def- 
initely located  through  the  land,  and  con- 
venient to  the  road  when  It  was  opened  and 
ready  for  travel.  Held  that,  while  the  term 
"located"  as  applied  to  a  road  is  of  uncertain 
signiflcance,  and  may  refer  to  the  fixing  of 
the  line  which  the  road  is  to  occupy  or  to 
the  actual  construction  of  the  road,  it  was 
meant  as  used  In  the  answer  to  describe  the 
act  of  the  public  officials  In  determining  the 
place  which  the  road  was  to  occupy,  and 
hence  a  finding  that  the  Improvements  were 
to  be  placed  after  the  road  was  located  "and 
built"  was  beyond  the  Issues.  Schwa  rting  v. 
Carpenter,  1j08  Pac  318, 819, 157  Cal.  432. 

The  word  "locate,**  as  used  In  the  treaty 
of  September  24,  1819,  with  the  Chippewa 
Nation,  reserving  lands  for  the  use  of  the 
Indians  to  be  located  at  and  near  the  Grand 
Traverse  of  the  F.  river  in  such  manner  as 
the  President  of  the  United  States  should  di- 
rect, does  not  mean  to  patent,  but  to  have 
the  several  sections  surveyed,  marked  out, 
and  a  map  made  of  them  showing  the  particu- 
lar section  belonging  to  each  of  the  reservees. 
Francis  v.  Francis,  27  Sup.  Ct  129, 131,  203  U. 
S.  233,  51  L.  Ed.  165  (citing  Stockton  v.  WU- 
Uams  [Midi.]  Walk.  CSh.  120,  129). 

Under  the  Nelson  Act,  allowing  allot- 
ments to  Indians  located  on  the  White  Rarth 
Reservation,  the  expression  "located"  In- 
cludes those  Indians  bom  after  the  passage 
of  the  act  United  States  v.  La  Roque,  198 
Fed.  645,  646,  117  C.  C.  A.  349. 

An  Indian  need  not  have  been  on  the 
reservation  at  the  Instant  when  the  act  of 
February  28,  1891,  amending  the  general  al- 
lotment act  of  February  8,  1887,  was  passed, 
in  order  to  avail  himself  of  the  benefit  of 
the  provision  of  the  later  act  giving  to  each 
Indian  "located"  thereon  one-eighth  section 
of  land.  Fairbanks  v.  United  States,  32  Sup. 
Ct  292,  296,  223  V.  S.  215,  56  L.  EkJ.  409. 

IiOCATEB  PROPERTY 

Stock  in  a  nonresident  railroad  coniora- 
tlon,  owned  by  a  domestic  railroad  company, 
is  taxable  for  county  and  municipal  purposes 
in  that  county  and  city  wherein  the  princi- 
pal ofiice  of  such  corporation  is  fixed  by  its 
charter  or  by*law.  Such  property  is  "located 
property,"  In  the  meaning  of  the  law  of  this 

3  WD8.&  P.2D  See.— 12 


state  providing  the  machinery  for  dlatribnt- 
Ing  the  property  of  railroad  companies  for 
county  and  municipal  taxation.  Greene 
Coxmtj  V.  Wright,  54  S.  E.  951,  953,  126  Oa. 
504. 

I.O0ATIOH 

See  Each  Location;  Final  Location; 
Lode  Location ;  Mining  Location ;  Plac- 
er Location ;  Relocation. 

Removal,  see  Remove — RemovaL 

As  site  ov  sitnatlott 

A  notice  of  election  for  the  removal  of  a 
county  seat  Is  not  objectionable  in  using  the 
word  "site**  In  respect  to  both  building  and 
offices.  The  word  "location''  is  used  in  the 
statute  in  respect  to  offices,  and,  while  it  may 
be  preferable,  both  words  are  frequently  em- 
ployed in  tile  same  sense,  and  no  confusion 
could  have  resulted.  Stanton  y.  Board  of 
Sup'rs  of  Essex  County,  90  N.  T.  Supp.  840, 
842,  48  Misc.  Rep.  415. 


''Location"  of  a  highway  and  ''alteration" 
of  a  highway  do  not  amount  to  the  same> 
thing.    Ford  v.  Erskine  (Me.)  83  Atl.  455,  457 

The  word  "location,"  as  used  in  PoL 
Code,  §  2689,  relating  to  the  establishment  of 
highways,  refers  to  proceedings  designed  to 
fix  the  line  of  the  highway  at  a  time  prior- 
to  Its  actual  construction  and  opening. 
Schwarting  v.  Carpenter,  108  Pac.  818,  820, 
157  Cal.  432. 

FraaoMse  dlstingnished 

See  Franchise. 

Railroad 

Under  Laws  1854-55,  p.  264,  c  228,  |  29^. 
providing  that  In  the  absence  of  contract  In 
relation  to  land  through  which  a  certain  rail- 
road may  pass  It  shall  be  presumed  that  the 
land  has  been  granted  by  the  owner  to  the 
company,  unless  the  owner  shall  apply  for  an 
assessment  of  the  value  of  the  land  within 
two  years  next  after  the  road  has  been  ''lo- 
cated," the  location  of  the  railroad  is  its 
physical  location  by  the  laying  of  its  track. 
City  of  Hickory  v.  Southern  Ry.  Co.,  49  S. 
E.  202,  204,  137  N.  C.  189. 

Under  the  rule  that,  where  a  railroad 
company,  to  which  has  been  given  the  power  - 
to  choose  its  particular  route  between  desig- 
nated termini,  has  exercised  its  discretion  in. 
this  regard,  its  power  of  choice  is  exhausted, 
and  it  cannot  subsequently  change  its  "loca- 
tion," without  express  legislative  authority, 
the  authorities  differ  somewhat  as  to  what 
will  constitute  a  "location,"  within  the  rule,^ 
but,  after  the  selection  of  the  route  and  actu- 
al construction,  they  generally  concur  that 
the   "location"  is   fixed.     Brown   v.   Atlan- 
tic &  B.  Ry.  Co.,  55  S.  E.  24,  26,  126  Ga.  248,. 
7  Ann.  Cas.  1026  (dtliig  Mahaska  County  R. 
Co.  V.  Des  Moines  Val.  R.  Co.,  28  Iowa,  437;. 
4  Am.  &  Eng.  Ry.  Cas.  199,  200,  note  to  West-- 
ern  Penn.  R.  Co.'s  Appeal). 
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"Location*'  of  a  railroad,  within  the 
legal  definition  of  the  terms,  is  a  proceeding 
in  the  exercise  of  the  power  of  eminent  do- 
main, amounting  to  an  appropriation  of  the 
particular  place  selected  for  the  site  of  the 
road,  as  against  all  persons  except  the  owner 
of  the  land,  and  a  person  who  may  have  per- 
fected a  prior  location  thereon;  and,  as  to 
the  landowner,  it  gives  a  right  to  acquire  his 
title  by  purchase,  or  the  further  exercise  of 
the  power  of  eminent  domain,  paramount  to 
that  of  a  company  claiming  under  a  subse- 
quent location.  A  mere  survey  made  by  the 
engineers  of  a  company,  not  adopted  or  de- 
termined upon  by  the  corporation  Itself,  by 
an  act  of  its  board  of  directors,  as  the  loca- 
tion of  its  road,  is  not  an  appropriation  or 
location  giving  priority  of  right  as  against 
third  persons.  A  survey  staked  out  upon  the 
ground  as  a  center  line,  a  preliminary  line^ 
or  an  actual  location,  whether  delineated 
on  paper  or  not,  if  adopted  by  the  cor- 
poration as  aforesaid,  is  a  sufficient  'loca- 
tion." A  'location,"  as  between  rival  com- 
panies, need  not  be  exact  as  to  the  width  of 
the  right  of  way  claimed  or  other  matters  of 
mere  detail.  If  the  site  intended  to  be  held 
is  substantially  shown,  the  location  is  suffi- 
cient A  survey  made  by  promoters  of  a  raUr 
road  corporation,  for  the  purposes,  before 
the  company  is  incorporated,  or  by  an  exist- 
ing railroad  company,  for  an  extension  of  its 
road,  before  filing,  in  the  office  of  the  Secre- 
tary of  State,  a  certificate  of  extension,  as  re- 
(luired  by  section  53  of  chapter  54  of  the 
Code  of  1899,  may  be  adopted  as  a  location 
after  incorporation  or  the  filing  of  the  certif- 
icate, as  the  case  may  be.  If,  acting  in  good 
faith  and  diligently  prosecuting  the  enter- 
prise, it  professes  to  have  undertaken  the 
construction  of  its  road,  a  railroad  corpora- 
tion may  seize  and  hold,  as  against  a  rival 
company,  by  location  thereon,  land  on  any 
part  of  its  proposed  route,  without  having 
made  a  survey  of  its  entire  road.  Though 
not  the  only  mode  of  adopting  a  survey,  so 
as  to  make  it  a  location,  the  filing  of  a  map 
of  it  in  the  office  of  the  Secretary  of  State, 
by  order  of  the  board  of  directors  of  the  com- 
pany, is  prima  facie  proof  of  such  adoption. 
The  mere  filing  of  such  plat  in  such  office, 
without  proof  that  it  was  authorized  by  the 
corporation,  is  not  evidence  of  an  adoption 
of  the  survey  shown  by  it  A  location  can 
be  made  only  by  act  of  the  corporation 
through  its  board  of  directors,  but  acts  done 
by  agents  under  the  orders  of  the  board  of 
directors,  for  the  purpose  of  claiming  and 
holding  a  location  designated  by  the  board  as 
such,  are  evidence  of  intent  on  the  part  of 
the  board  of  directors  to  claim  and  hold  such 
location.  Chesapeake  &  O.  R.  Co.  v.  Deep- 
water  By.  Co.,  50  S.  E.  890,  894,  57  W.  Va. 
641. 

LOCATOB 

See  Original  Locator;   Relocator, 


LOCK 

See  Foot-Lock. 

In  an  action  against  a  railroad  eompany 
to  recover  for  killing  stock,  an  instruction 
that  plaintiff  could  not  recover  if  he  had 
failed  to  *'lock"  the  gate  leading  to  the  right 
of  way  was  erroneous,  since  the  only  obliga- 
tion of  plaintiff  was  to  secure  the  gate  by  the 
usual  means,  and  the  word  "lock"  implying 
an  obligation  to  lock  the  gate  with  a  key. 
Brownfield  v.  Union  Pac.  B.  Co.,  104  N.  W. 
876,  877,  74  Neb.  440. 

''A  lock'  is  almost  invariably  used  in 
connection  with  a^canal,  and  forms  part  of  it 
It  cannot  exist  except  in  connection  with  a 
canal  or  some  equivalent  situation.*'  Winne- 
bago Paper  Mills  y.  Kimberly-Clark  Co^  120 
N.  W.  411,  413,  138  Wis.  425. 

LOCKED  STOBEROOM 

"L<K:ked  storeroom,",  as  used  in  an  Insur- 
ance policy  covering  goods  in  a  locked  store- 
room provided  for  the  exclusive  use  of  the 
assured  by  the  landlord  in  the  same  house, 
does  not  include  a  eei>arate  laundry,  under 
lock  and  key,  in  the  basement  of  a  flat  house, 
set  aside  for  the  use  of  an  occupant  of  one  of 
the  fiats  used  by  him  for  laundry  purposes, 
cooking,  storing  of  vegetables,  and  wherein 
he  stored  trunks  packed  with  winter  cloth- 
ing. Michaels  t.  Fidelity  &  Casualty  Co.  of 
New  York,  105  S.  W.  788,  784»  128  Mo.  App. 
18. 

LOCKOUT 

An  employer's  discharge  of  employ^ 
about  to  enter  upon  a  strike,  done  before 
they  can  strike,  is  commonly  called  a  'lock- 
out" Atchison,  T.  &  S.  F.  B.  Co.  v.  Gee^ 
140  Fed.  153. 

"A  'lockout'  is  a  cessation  of  the  furnish- 
ing of  work  to  employes  in  an  effort  to  get 
for  the  employer  more  desirable  terms." 
Iron  Holders'  Union  No.  125  of  Milwaukee, 
Wis.,  V.  AlUs-Chalmers  Co.,  166  Fed.  45,  52, 
91  C.  C.  A.  631,  20  L.  B.  A.  (N.  S.)  315. 

LOCO  PARENTIS 

See  In  Loco  Parentis. 

LOCOMOTIVE 

Operating  locomotive,  see  Operate. 

Code  1907,  i  5473,  providing  that  the  en- 
gineer having  the  control  of  the  running  of  a 
locomotive  on  any  railroad  shall  give  specific 
signals  in  designated  situations,  does  not  ap- 
ply to  a  street  or  interurban  railroad  operat- 
ed by  electric  power;  for  a  street  car,  in  its 
popular  sense,  is  not  a  "locomotive."  Birm- 
ingham By.,  Light  &  Power  Co.  y.  Green,  58 
South.  801,  4  Ala.  App.  417. 

Bev.  St.  1899,  f  1106,  proTides  that  when 
any  stock  shall  go  on  a  railroad  right  of  way 
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at  a  place  where  tbe  road  la  not  fenced,  and 
the  8to(dc  la  frightened  by  any  locomotive  or 
train  and  Injured,  the  company  shall  be  lia- 
ble; and  section  4160  provides  that  words 
and  phrases  shall  be  taken  in  their  plain  and 
usual  sense.  Held,  that  a  "speeder"— a  con- 
trivance similar  to  a  hand  car,  save  that  It 
is  operated  by  a  gasoline  engine — ^Is  not  a  "lo- 
comotive," within  the  statute,  and  a  railroad 
Is  not  liable  for  Injuries  to  stock  frightened 
thereby.  Henson  v.  Williamsvllle,  G.  &  St 
L.  Ry^  Co.,  85  S.  W.  597,  598,  110  Mo.  App. 
585. 

Rev.  Laws,  c.  106,  |  71,  cl.  3,  declaring 
that  a  master  shall  be  liable  for  injuries  to 
a  servant  caused  by  the  negligence  of  a  per- 
son in  his  employ,  who  is  in  charge  of  an 
engine  or  train  on  a  railroad,  extends  to  a 
manufacturing  plant  which  operates  a  sys* 
tern  of  railroad  tracks  in  its  yard  in  connec- 
tion with  a  commercial  railroad,  and  an  en- 
gine and  ears  operated  on  the  tracks  constl- 
tute  a  "locomotive  and  train  on  a  railroad.'* 
Hlnes  V.  Stanley  O.  I.  Elec  Mfg.  Co.,  86  N.  B. 
851,  862,  199  Mass.  622. 

A  whlrley,  derrick,  or  locomotive  crane 
built  upon  car  trucks,  and  equipped  with  a 
boiler  and  engine  furnishing  the  power  to  op- 
erate the  crane,  and  to  move  the  machine 
about  upon  the  railroad  tracks  in  the  vicinity 
where  it  Js  being  operated  by  a  railway  com- 
pany for  the  purpose  of  unloading  heavy  ma- 
terials to  be  used  in  the  construction  of  docks, 
and  not  employed  by  the  railway  company  in 
its  business  as  a  common  carrier  in  moving 
state  traffic.  Is  not,  while  being  so  operated, 
a  "locomotive,  car,  tender,  or  similar  vehicle 
used  in  moving  state  traffic,'*  required  by  sec- 
tions 8950  and  8952  of  the  General  Code  to 
be  equipped  with  an  automatic  coupler  and 
provided  with  drawbars  of  standard  height. 
Where  a  railway  company,  as  a  common  car- 
rier, has  deposited  on  tracks  built  upon  a 
partly  constructed  dock,  cars  loaded  with  ma- 
terials to  be  used  by  it  in  the  further  con- 
struction of  such  dock,  the  nee  of  this  ma- 
chine U>  shift  these  loaded  cars  a  short  dis- 
tance to  meet  the  needs  and  convenience  of 
the  employte  engaged  in  unloading  the  same, 
does  not  bring  the  machine,  during  the  time 
it  is  so  employed,  within  the  provision  of 
these  sections.  Lake  Shore  A  M.  S.  Ry.  Co. 
T.  BcDSon,  97  N.  B.  417,  419,  85  Ohio  St  215, 
41  L.  R.  A.  (N.  S.)  49,  Ann.  Oas.  1913A,  945. 

The  term  "locomotive  engine'*  has  a  well- 
known  significance,  and  is  used  generally  for 
an  engine  to  draw  a  train  of  trucks  or  cars 
along  a  permanent  or  temporary  set  of  rails. 
There  is  also  a  well-known  class  of  engines, 
sack  as  traction  engines,  which,  though  they 
are  capable  of  being  moved  from  place  to 
plaoe^  are  never  spoken  of  as  locomotive  en- 
gines. A  pile  driver,  consisting  of  a  steam 
engine  placed  on  a  flat  car  at  one  end  and 
a  dilyer  used  in  raising  the  hammer  at  the 
other  end,  all  forming  one  machine^  capable 


of  self-propulsion  by  means  of  a  sprocket 
wheel  on  the  axle  under  the  boiler,  counted 
by  a  chain  with  the  engine,  the  chain  being 
removed  when  driving  a  pile,  is  not  a  "loco- 
motive engine,*'  within  Bums*  Rev.  St.  1901, 
S  7083,  subd.  4,  providing  that  every  railroad, 
etc.,  shall  be  liable  for  injuries  suffered  by 
an  employ^,  and  caused  by  the  negligence  of 
any  other  employ^  having  charge  of  any  "sig- 
nal, telegraph  office,  switch  yard,  shop,  round- 
house, locomotive  engine,  or  train  upon  a 
railway.'*  Jarvis  v.  Hitch,  67  N.  B,  1057, 
1059,  161  Ind.  217. 

Ky.  St.  t  786,  relating  to  "railroads,"  re- 
quiring every  company  to  provide  every  loco- 
motive engine  on  its  road  with  a  bell  and 
steam  whistle,  and  to  ring  the  one  and  sound 
the  other  outside  cities,  at  a  grade  crossing 
of  its  road  with  a  highway.  In  view  of  section 
842a,  subsec.  1,  providing  that  all  interurban 
electric  companies  authorized  to  construct  a 
railrpad  10  miles  long  shall  be  under  the 
same  duties,  so  far  as  practicable,  as  railroad 
corporations,  requires  such  an  interurban 
electric  to  sound  the  gong  and  electric  whistle 
of  Its  motors  at  such  crossings;  any  engine 
used  In  producing  motion,  whether  by  steam 
or  other  power,  being  a  locomotive  enRlue, 
within  the  statute ;  and  the  gong  and  electric 
whistle,  being  but  substitutes  for  the  bell  and 
steam  whistle  required  by  the  statute.  Com- 
monwealth V.  Louisville  &  B.  R.  Co.,  133  S. 
W.  230,  231,  141  Ky.  583. 

An  inspection  car,  operated  by  a  steam 
engine  placed  in  the  center  thereof,  and  de- 
signed to  run  from  place  to  place  for  use  by 
the  officers  of  the  railroad  in  making  inspec- 
tions, is  a  locomotive  engine  witliln  a  city  or- 
dinance limiting  the  speed  of  engines,  and  re- 
quiring the  giving  of  signals,  and  within  Rev. 
St.  1899,  §  1102,  requiring  the  giving  of  sig- 
nals at  crossings,  though  the  term  "locomo- 
tive engine"  usually  signifies  a  steam  englue 
used  to  draw  a  car  or  train  of  cars  along  a 
railroad.  Mudd  v.  Missouri,  K.  &  T.  Ry.  Co., 
124  S.  W.  69,  61,  146  Mo.  App.  388. 

By  the  words  "locomotive  engine  or  train 
upon  A  railroad**  must  be  understood  a  rail- 
road and  locomotive  engine  and  trains  op- 
erated and  run,  or  originally  intended  to 
be  operated  and  run,  in  some  manner  and 
to  some  extent  by  steam.  Bmployers'  Lia- 
bility Act  March  4,  1893,  p.  295,  c.  130,  §  1 
(Burns'  Ann.  St  1901,  |  7083),  providing  that 
every  railroad  or  other  corporation  shall  be 
liable  for  damages  for  personal  injuries  suf- 
fered by  an  employ^,  where  the  injury  was 
caused  by  the  negligence  of  any  employ^  hav- 
ing charge  of  any  signal,  telegraph  office,  "lo- 
comotive engine,  or  train  upon  a  raUroad," 
does  not  apply  to  employ^  operating  electric 
cars ;  such  a  car  not  being  a  "locomotive  en- 
gine" or  a  "train  upon  a  railroad,"  within  the 
meaning  of  the  statute.  Indianapolis  A  G. 
Rapid  Transit  Co.  v.  Andls,  72  N.  B.  145,  150, 
33  Ind.  App.  625. 
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LODE  CLAIM 


Am  mnj  emat 

See  Any. 

Am  f relclftt  oav 

See  Freight  Oar. 

Am  veliiola 
See  Vehicle. 

LOCOMOTIVE  EHOnCEER 

See  Engineer. 

LODE 

See  Known  Lode  or  Yeln ;  Mineral  Lode. 

As  ajiy  mineral  matter 

A  "lode,"  within  the  meaning  of  the  fed- 
eral statute  making  the  discovery  of  a  vein  or 
"lode"  a  prerequisite  to  the  location  of  a  min- 
ing claim,  is  whatever  the  miner  could  fol- 
low and  find  ore.  A  valid  location  of  a  min- 
ing claim  may  be  made  whenever  the  prospec- 
tor has  discovered  such  indications  of  min- 
eral that  he  is  willing  to  spend  his  time  and 
money  in  following  with  the  expectation  of 
finding  ore,  and  a  valid  location  may  be  made 
of  a  ledge  deep  in  the  ground  and  appearing 
at  the  surface,  not  in  the  shape  of  ore,  but 
in  vein  matter  only.  Columbia  Copper  Min. 
Co.  V.  Duchess  Mining,  Milling  &  Smelting 
Co.,  79  Pac.  385,  386,  13  Wyo.  244  (quoting 
and  adopting  definition  in  1  Llndley,  Mines 
[2d,  Ed.]  p.  610) . 

«  Deflaed  howndarles  required 

"A  'vein'  or  *lode'  is  mineral-bearing  rock 
or  other  earthy  matter  in  place  In  a  fissure 
in  rock,  so  that  its  boundaries  are  sharply 
defined  by  rocky  walls  in  place."  Webb  t. 
American  Asphaltum  Mining  Co.,  157  Fed. 
203,  204,  84  C.'C.  A.  651. 

A  "lode"  is  a  zone  or  belt  of  mineralized 
rock,  lying  within  boundaries  clearly  sepa- 
rating it  from  the  neighboring  rock.  Amber- 
gris Min.  Co.  V.  Day,  85  Pac.  109,  112,  114,  12 
Idaho,  108  (quoting  and  adopting  definition 
in  Eureka  Consol.  Min.  Co.  v.  Richmond  Min. 
Co.,  8  Fed.  Cas.  819,  and  citing  definitions 
quoted  in  5  Words  &  Phrases,  p.  4423). 

A  vein  or  "lode,"  within  Rev.  St.  U.  S.  f 
2333,  providing  that,  where  an  application 
for  a  patent  for  a  placer  claim  does  not  in- 
clude an  application  for  a  known  vein  or 
lode  within  its  boundaries,  the  application 
shall  be  construed  as  a  declaration  that  the 
claimant  of  the  placer  claim  has  no  right  of 
possession  of  the  vein  or  lode  claim,  but  that, 
where  the  existence  of  a  vein  or  lode  claim 
is  not  known,  a  patent  for  the  placer  claim 
shall  convey  all  valuable  mineral  and  other 
deposits  within  the  boundaries  thereof,  is  a 
body  of  mineral  or  mineral-bearing  rock  with- 
in defined  boundaries  in  the  general  mass 
of  the  mountain,  and  that  a  "known  vein  or 
lode"  is  one  clearly  ascertained,  and  of  such 
extent  as  to  render  the  land  more  valuable 
on  that  account  and  justify  its  exploitation 


and  development.    Noyes  r.  Cllftord,  04  Pac 
842,  847,  37  Mont  ISa 

Veins  or  "lodes"  are  lines  or  aggregations 
of  metal  imbedded  in  quartz  or  other  rock 
in  place,  consisting  of  a  strip  of  mineral- 
bearing  rock  within  defined  boundaries  in 
the  general  mass  of  the  mountain,  which 
must  be  continuous  and  without  Interruption, 
bounded  by  country  rock  mineralized  to  no 
greater  extent  than  the  general  condition  of 
the  vicinity.  Rock  or  matter  of  any  kind, 
in  order  to  constitute  a  vein  or  'lode,**  with- 
in the  meaning  of  the  statute,  must  be  metal- 
liferous and  contain  such  mineral  value  as 
will  distinguish  it  from  the  country  rock, 
especially  where  no  well-defined  walls  appear. 
What  values  the  filling  or  material  of  a  fis- 
sure should  contain  to  constitute  it  a  vein, 
within  the  ipeaning  of  the  act  of  Congress, 
must  necessarily  depend  upon  the  character- 
istics of  the  district  or  country  in  which  the 
vein  or  lode,  in  any  particular  instance 
claimed  to  exist.  Is  located,  and  upon  the 
character,  as  to  boundaries,  of  the  vein  itself. 
Values,  therefore,  of  the  filling  of  tlie  vein 
must  be  considered  with  apecial  reference 
to  the  district  where  the  vein  or  lode  la 
found.  In  the  absence  of  defined  walls  and 
of  mineralization  appreciably  greater  than 
that  contained  in  the  general  mass  of  the 
mountain,  broken,  stained,  and  fissured  ma- 
terial, or  crushed  and  brecdated  matter, 
characteristic  of  the  district,  cannot  be  held 
to  constitute  a  vein  or  "lode,"  under  the 
statute.  In  such  case  the  limits  of  fractur- 
ing do  not  constitute  the  limits  of  the  vein, 
and  even  If  there  be  found  an  occasional 
vug  or  fragment  of  ore,  yet  where  it  is  dis- 
connected from  any  ore  body  and  so  inter- 
mingled with  the  surrounding  country  rock 
that  it  cannot  be  regarded  as  continuous.  It 
does  not  mark  the  line  of  the  vein  or  'lode," 
within  the  meaning  of  the  law.  Grand  Cen- 
tral Min.  Co.  T.  Mammoth  Min.  Co.,  83  Pac 
648,  676,  677,  678,  679,  29  Utah,  490. 

Plaoer  dlstlnsuUlied 

A  "lode"  is  a  solid  vein  of  metal,  while 
a  "placer"  Is  earth,  sand,  or  gravel  contain- 
ing valuable  mineral  in  particles.  A  mining 
lode  is  a  totally  different  thing  from  a  placer 
mine,  and  not  a  mere  state  or  condition  of 
such  mine.  They  are  two  distinct  things, 
and  not  two  different  states  of  the  same 
thing.  McCarter  v.  Sooy  Oyster  Co.,  75  AtL 
211,  215,  78  N.  J.  Law,  394  (quoting  and 
adopting  definition  in  Webst  Diet). 

LODE  OLAIM 

Laws  1903,  p.  360,  entitled  ''An  act  to 
regulate  the  construction,  equipment  and 
operation  of  metalliferous  mines,  ^  •  • 
providing  penalties  for  violation  th^^of, 
♦  •  •"  provides  by  section  18  (Rev.  St. 
1908, 1  4297)  "that  all  abandoned  mine  shafts, 
pits  or  other  excavations  endangering  the 
life  of  man  or  beast  shall  be  securely  covered 
or   fenced."     The    complaint  in   an   action 
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against  tbe  owner  of  an  unused  mining  sbaft 
for  damages  for  the  death  of  plaintiffs'  in- 
font  son,  resolting  from  the  alleged  negli- 
gence of  the  owner  in  failing  to  coyer  or  fence 
the  shaft*  averred  that  the  shaft  was  ahan- 
doned,  that  it  belonged  to  the  defendant,  that 
the  defendant  was  a  corporation  existing  un- 
der the  laws  of  this  state  and  engaged  in 
mining  gold  and  other  iveciona  metals,  and 
that  the  shaft  was  located  upon  mining  prop- 
erty known  as  the  Australia  lode  mining 
daim  belonging  to  the  defendant  Held  that, 
while  the  act  applied  only  to  mines  yielding 
metals,  the  term  "lode  claim"  meant  a  min- 
ing claim  containing  a  vein  of  metallic  ore, 
and  hence  that  the  complaint  snfflciently 
averred  that  the  shaft  was  upon  a  metalllfer- 
ons  mine.  Richardson  v.  El  Paso  Oonsol. 
Gold  Mining  Co.,  118  Pac.  982,  986,  51  Colo. 
440. 

LODE  XiOOATIOir 

A  "lode  location"  is  a  location  of  min- 
eral-bearing rock  in  place  in  a  fissure  in 
rock  in  the  manner  prescribed  by  the  act  of 
Congress.  Webb  v.  American  Asphaltum  Min- 
ing Co.,  157  Fed.  203,  204,  84  0.  C.  A.  651. 

"A  valid  lode  mining  location*  must  be 
open,  unoccupied,  and  unappropriated  public 
domain."  Hoban  r.  Boyer,  85  Pac.  837,  838, 
37  Colo.  186. 

LODGE 

LODOEB. 

See,  also.  Guest. 

Ordinarily  the  landlord  supplies  a  'lodg- 
er'* with  furnished  rooms,  the  care  and  oc- 
CQpation  of  which  the  landlord  has,  the  lodg- 
er merely  having  the  use  of  rooms  without 
the  exclusive  possession,  while  the  tenant 
has  exclusive  possession.  Mathews  v.  Liv- 
ingston, 85  Atl.  529,  581,  86  Conn.  268. 

One  who  is  in  the  possession  of  apart- 
ments by  virtue  of  a  formal  lease  in  writing, 
by  the  terms  of  which  the  absolute  right  of 
use  and  occupation  is  given  to  the  lessee 
for  the  purpose  of  a  dwelling  for  himself  and 
family,  the  lessor  having  no  right  to  enter 
except  for  the  purpose  of  making  repairs  or 
alterations,  and  in  which  the  lessee  is  desig- 
nated as  "tenant"  and  the  lessor  as  "land- 
lord," is  not  a  "lodger,"  within  the  intent  of 
Laws  1899,  p.  834,  c  380,  giving  a  lien  to  a 
lodging  house  keeper  on  the  baggage  and 
etber  property  brought  upon  the  premises 
by  a  lodger.  Shearman  v.  Iroquois  Hotel  & 
AiMirtment  Co.,  85  N.  Y.  Supp.  865,  866,  42 
Hisc  Bep.  217. 

LOFT 
Of  bam  as  building,  see  Building. 

LOG 

Bee  Prize  Logs;    Saw  Logs. 

The  word   "log,"  as  used  In  a  logging 
contract,  does,  not  mean  "tree."    Des  AUor 


mands  Lumber  Co.  v.  Morgan  City  Timber 
Co.,  41  South.  332,  S40.  117  La.  1. 

Xittinber  dlstiagriiisl&ed 

See  Lumber. 

As  mevdhMidlae 

See  Merchandise. 

Am  timber 

See  Timber. 

X.OO  XBASURB 

See  Scribner's  Log  Rule. 

lAHSm  AHD  BOX  ICATEBUXS 

Blocks  of  wood  from  6  to  16  InTshes  in 
diameter  and  88  to  42  inches  long,  sawed 
from  round  logs  in  their  natural  state,  are 
not  classified  as  'logs  and  box  materlaW 
by  the  110  commodities  act  (Laws  1907,  p. 
209);  and  a  contract  for  their  transportation, 
which  describes  them  as  oordwood,  at  the 
rate  fixed  for  cordWood,  is  binding  on  t|ie 
shipper  and  carrier;  and  the  mere  fact  that 
the  consignee  or  subsequent  buyer  may  manu- 
facture the  blocks  into  barrel  heads  does  not 
justify  the  carrier  in  reclassifying  them  as 
logs  and  box  material,  and  demanding  a 
higher  rate  as  a  condition  precedent  to  a  de- 
livery. Southern  Ry.  Co.  v.  Lowe,  54  South. 
51,  170  Ala.  598. 

XiOOS    AHD    OTKSat    TIMBER    PBOB^ 
VOT8 

See  Other  Timber. 

I«OOS  AHD  BOUND  UNMAHUFACTUR- 


Pulp  wood  subjected  to  the  rossing  pro- 
cess, by  which  the  bark  and  excrescences  are 
mechanically  removed,  in  order  to  prepare 
it  for  use,  is  not,  by  reason  of  this  treatment, 
to  be  excluded  from  the  provision  in  Tariff 
Act  July  24,  1897,  c.  11,  I  2.  Free  List,  par. 
699,  for  '*  'logs  and  round  unmanufactured 
timber,'  including  pulp  woods,  ♦  ♦  ♦  not 
specially  provided  for."  United  States  v. 
Pierce,  140  Fed.  962.  963. 

LOOS  AND  THEBEB 

Under  Rev.  St.  1878,  S  8880,  as  amended 
by  Laws  1879,  c.  187,  |  1,  giving  a  lien  on 
"logs  and  timber"  to  any  person  furnishing 
supplies  to  those  engaged  in  getting  out  logs 
and  timber,  the  word  "logs"  clearly  means 
the  atom  or  trunks  of  trees  cut  into  conven- 
ient lengths  for  the  purpose  of  being  after- 
wards manufactured  into  timber  of  various 
kinds,  and  does  not  include  manufactured 
lumber  of  any  kind  nor  timber  which  is 
squared  or  otherwise  shaped  for  use  without 
further  change  in  form,  and  the  word  "tim- 
ber" was  clearly  Intended  to  indude  the  same 
stems  or  trunks  of  trees  when  cut  and  shaped 
for  use  in  the  erection  of  buildings  or  other 
structures,  and  not  to  be  manufactured  into 
lumber,  within  the  meaning  of  the  word 
"lumber."  Railroad  ties  are  usually  made 
from  the  stems  of  small  trees  and  shaped  for 
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use  in  the  constniction  of  a  railroad  track, 
and  are  clearly  "timber,**  within  the  meaning 
of  the  word  as  used  in  the  statute.  KoUock 
V.  Parcher,  9  N.  W.  67,  69,  52  Wis.  893. 

LOOS,    XiUMBER,    AHB    OTHER    mC- 


See  Other  Timber. 

I.OOS  OF  WOOD 

Sandalwood  in  pieces  of  Tazytng  sises, 
several  feet  lone  &nd  several  inches  thick, 
to  which  nothing  has  been  done  beyond  re- 
moving the  bark  and  sawing  the  wood  into 
lengths  convenient  for  transportation,  is  not 
dutiable  under  Tariff  Act  July  24, 1897,  c.  11, 
I  1,  Schedule  O,  par.  198,  80  Stat  167,  as 
^wood,  unmanufactured,  not  specially  provid- 
ed for,*'  but  iB  free  of  duty,  under  the  provi* 
sion  in  paragraph  699  of  said  act  (section  2, 
Free  list,  30  Stat  202,  for  "logs  of  wood.'' 
G^sorge  Lueders  ft  Co.  v.  United  States,.  181 
Fed.  655. 

Xiooonio  bahaoad 

As  railroad,  see  Railroad — ^Railway* 

LOGROLLING 

"Logrolling**  consists  in  framing  a  bill 
with  numerous  separate  or  independent  pro- 
visions, none  of  which  would  pass  upon  its 
own  merits,  but  each  of  which  is  made  at- 
tractive enough  to  command  a  certain  num- 
ber of  votes,  which,  being  united,  are  suffi- 
cient to  pass  the  bill.  People  v.  Sullivan,  65 
N.  B.  989,  996,  173  N.  Y.  122,  63  L.  R.  A. 
353,  93  Am.  St  Rep.  582. 

What  is  commonly  known  as  "logrolling" 
is  passing  through  a  measure,  not  on  its  own 
merits,  by  combining  it  with  other  measures, 
each  of  which  has  a  certain  strength,  and 
thus  pulling  them  through  by  virtue  of  their 
combined  strength.  Christie  v.  Miller,  57  S. 
E.  697,  698,  128  Ga.  412  (quoting  and  adopt- 
ing the  definition  of  Judge  McCay  in  Con- 
ner's Case,  51  Ga.  573). 

"Logrolling,"  as  applied  to  elections,  con- 
sists in  the  combining  of  several  questions  so 
that  a  voter  cannot  exercise  his  Judgment  as 
to  one  or  more  of  the  several  propositions, 
but  must  either  adopt  or  reject  them  as  an 
entirety.  Tolson  v.  Police  Jury,  43  South. 
1011,  1014,  119  Ga.  215,  12  Ann.  Cas.  847. 

LOITER 

LOITEB,  LOAF,  AND  IDLE 

In  Gen  Laws  31st  Leg.  c.  59,  §  1,  par. 
"d,"  defining  as  vagrants  all  able-bodied  per- 
sons who  habitually  "loaf,  loiter,  and  idle" 
in  any  public  place,  etc.,  for  the  greater  part 
of  their  time,  without  any  regular  employ- 
ment or  visible  means  of  support,  and  declar- 
ing*that  one  is  not  relieved  from  a  charge  of 
vagrancy  who  habitually  loafs,  loiters,  and 
idles,  if  he  is  without  visible  means  of  sup* 


port,  by  the  fact  that  only  occastdnaliy  he 
has  employment  at  odd  jobs,  being  tor  the 
most  part  without  employment,  the  terms 
"loiter,"  "loaf,"  and  "idle,"  when  construed 
with  the  words  "larger  portion  of  their  tlme^^ 
require  proof,  to  sustain  a  conviction  of  va- 
grancy, that  the  person  charged  was  able  to 
work,  and,  being  so  able,  habitually  loafed, 
loitered,  and  idled  in  the  city  for  the  greater 
part  of  his  time,  without  employment  ol*  visi- 
ble means  of  support  Ex  parte  Strittmatter, 
124  S.  W.  906,  907,  68  Tex.  Cr.  R.  156,.  137 
Am.  St  Rep.  937,  21  Ann.  Cas.  477. 

LOITEREB. 

The  term  "loiterer,"  in  a  charge  that,  if 
plaintiff  was  a  mere  "loiterer"  about  de- 
fendant's station  after  his  discharge,  he  could 
not  recover  for  injuries,  of  necessity  implies 
plaintLfTs  presence  about  the  station  without 
consent,  permission,  or  license,  and,  if  any- 
thing, it  is  even  broader  than  those  terms,  for 
one  may  be  about  the  premises  without  con- 
sent, permission,  or  license,  and  yet  not  be 
a  "loiterer"  but  a  trespasser.  Hem  v.  South- 
em  Pac.  Co.,  81  Pac.  902,  907,  29  Utah,  12T. 

LONE  ENGINE 

A  "lone  engine"  is  a  locomotive  not  haul- 
ing any  cars,  except  its  own  tender.  BZiel- 
beck  V.  Chicago,  B.  &  Q.  R.  Co.,  97  N.  W.  750, 
70  Neb.  571. 

LONG 

LONG  AOOOUNT 

The  services  of  an  attorney,  rendered  44 
an  action  or  actions  under  a  single  or  differ- 
ent retainers,  which  merely  involves  charge^ 
in  connection  with  the  various  steps  in  the 
litigation,  cannot  be  said  to  constitute  a 
long  account  On  the  contrary,  the  charge  in 
each  action,  although  the  service  be  permis- 
sible of  exhaustive  itemization,  is  essentially 
a  single  charge  respecting  each  action,  and 
exceptional  circumstances  must  be  made  to 
appear  in  order  to  remove  the  case  from  the 
operation  of  such  rule.  Prentice  v.  Huff,  90 
N.  Y.  Supp.  780,  782,  98  App.  Div.  111. 

Where  the  issues  framed  by  the -plead- 
ings in  a  cause  are  very  numerous,  involving 
many  dealings  between  the  parties  growing 
out  of  farming  transactions  under  a  contract 
under  which  plaintiff  farmed  obtain  lands 
for  the  defendant,  also  growing  out  of  sale 
of  personal  property  of  various  kinds  and  at 
various  dates,  and  for  work,  labor,  and  serv- 
ices performed  by  plaintiff  for  def«idant, 
also  for  numerous  items  or  claims  for  money 
advanced  to  and  paid  out  and  exp^ided  at 
various  dates  by  each  party  at  the  request 
of  and  for  the  benefit  of  the  other,  and 
where  there  are  numerous  causes  of  action 
set  forth  in  the  complaint,  as  well  as  those 
set  forth  in  various  counterclaims  contained 
in  the  answer,  are  all  for  the  recovery  of 
money  upon  contract,  and  some  of  the  caused 
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of  acttdn  embrace  many  separate  Items  of 
account*  all.  of  which  are  deoiled  by  the  op- 
posite party,  and  where  the  issues  are  such 
as  to  render  it  practically  impossible  for  a 
jury  to  intelligently  tty  and  determine  the 
same,  the  case  is  one  eminently  proper  to 
be  referred  as  involving  the  examination  of 
a  "long  account"  Smith  v.  Kunert,  115  N. 
W.  76,  78,  17  N.  D.  120  (citing  Sutton  v.  Weg- 
ner,  43  N.  W.  167,  74  Wis.  347;  Turner  v. 
Nachtsheim,  36  N.  W.  637,  71  Wis.  16;  La 
Coursler  v.  Russell,  62  N.  W.  176,  82  Wis. 
265;  (Chicago  &  N.  W.  Ry.  Co.  v.  Faist,  58 
X.  W.  744,  87  Wis.  360;  Ittner  v.  St.  Ix)ui8 
Exposition  &  Music  Hall  Ass'n,  11  S.  W.  58, 
97  Mo.  561 ;  People  v.  Peck  [N.  T.]  57  How. 
Prac.  315;  Spence  v.  Simis,  33  N.  E.  554,  137 
N.  T.  617;  Salem  Traction  Co.  v.  Anson,  67 
Pac.  1015,  69  Pac,  675,  41  Or.  562 ;  Lewis  v. 
Snook,  84  N.-Y.  Supp.  634,  88  App.  Div.  343; 
Haig  V.  Boyle,  45  N.  Y.  Supp.  816,  20  Misc. 
Rep.  155). 

The  statute  authorizing  references  does 
not  apply  to  an  action,  ex  delicto,  though 
there  may  be  a  great  number  of  items  in- 
volved, since  such  an  action  does  not  involve 
the  examination  of  a  long  account  as  ocm- 
templated  by  the  statute.  Foster  v.  Missou- 
ri Pac.  By.  Co.,  128  S.  W.  36,  87, 143  Mo.  App. 
547. 

An  action  for  work  performed  and  mate- 
rial furnished  does  not  involve  a  *long  ac- 
count," within  the  meaning  of  New  Tork 
Code,  so  as  to  require  a  reference,  where  the 
work  done,  though  upon  43  different  apart- 
ments in  an  apartment  house  appears  to  have 
been  under  a  single  employment,  and  the 
only  work  specified  in  the  bill  of  pcuticulars 
is  papering  and  kalsomining,  and  none  of 
the  items  making  up  the  cliarge  appears 
to  be  at  all  complex,  and  all  of  them  must  of 
necessity  have  been  of  the  same  general 
character.  Levine  v.  Royal  State  Bank,  113 
N.  T.  Supp.  523,  61  Misc.  R^.  226. 

A  complaint  alleged  that  between  Decem- 
ber and  the  following  May  plaintiff  rendered 
medical  services  for  defendant,  and  attached 
to  the  complaint  was  a  schedule  giving  the 
date  and  charge  for  each  visit.  The  answer 
admitted  that  the  services  were  rendered,  but 
denied  the  dates  and  values  of  the  visits,  and 
that  the  services  were  rendered  as  set  forth 
in  the  schedule.  Held,  that  the  pleadings 
did  not  indicate  that  the  trial  would  neces- 
sarily involve  the  "examination  of  a  'long 
account,' "  within  Code  Civ.  Proc.  |  1013, 
authorizing  a  compulsory  reference  in  such 
a  case.  Fowler  v.  Peck,  d9  N.  Y.  Supp.  816, 
817,  51  Misc.  Rep.  645. 

Where  services  relate  to  one  matter,  or 
can  be  grouped  into  so  few  separate  matters 
that  a  jury  can  easily  bear  them  in  mind,  a 
compulsory  reference  is  improper,  for  numer- 
ous itemized  charges  for  one  matter  do  not 
make  a  "long  account,"  within  the  meaning 
of  Code  (Xv.  Pioc.  §  1013,  9,uthorizing  the 


icourt  to  direct  a  reference,  upon  motion  of 
either  party  without  the  consent  of  the  other 
where  the  trial  will  require  the  examination 
of  a  long  account  on  either  side,  and  will  not 
require  the  decision  of  difficult  questions  of 
law ;  and  hence,  in  an  action  by  an  attorney 
for  services  and  disbursements,  where  the 
disbursements  are  insignificant,  and  of  the 
25  separate  charges  for  services  3  are  retain- 
ers, and  the  remaining  22  relate  to  services 
performed  in  five  separate  matters,  not  com- 
plicated in  character,  consisting  mainly  of 
consultations,  conferences,  and  negotiations 
of  settlements,  a  reference  should  be  refused. 
Russell  V.  McDonald,  110  N.  Y.  Supp.  950, 
951,  125  App.  Div.  844. 

In  an  action  to  recover  part  of  the  price 
paid  for  shoes,  defendant  claimed  that  plain- 
tiff told  him  he  would  sell  him  the  shoes  at 
cost,  and  the  way  to  figure  the  cost  was  to 
divide  the  first  figure  marked  on  each  pair  of 
shoes  by  4,  and  add  5  to  the  next  figure,  and 
plaintiff  admitted  that  the  true  way  to  find 
the  cost  was  to  divide  the  first  figure  by  4, 
but  that  he  did  not  agree  to  sell  the  shoes  at 
cost,  but  at  50  cents  above  cost,  which  was 
the  price  paid  by  defendant.  Held  that,  un- 
der the  compulsory  reference  statute,  there 
was  no  long  account  Involved  so  as  to  au- 
thorize a  reference.  Barger  v.  Beach,  127  S. 
W.  120,  121,  142  Mo.  App.  389. 

LONG  AS 

See  As  Long  as;  So  Long  as. 

LONG  ON 

In  the  parlance  of  the  stock  and  produce 
exchange,  to  say  that  one  was  "long  on  cot- 
ton" means  that  he  had  too  much  cotton. 
Whitley  v.  Newman,  70  S.  B.  686,  600,  9  Ga. 
App.  89. 

LONG  PBICE 

Tobacco  in  bond  is  sold  in  two  ways: 
At  the  "long  price,"  which  denotes  that  the 
duty  does  not  come  in  question  but  that  the 
goods  are  sold  at  a  flat  price  without  refer- 
ence to  duty ;  and  "short  price"  is  that  the 
merchandise  and  the  duties  are  separated. 
Friend  v.  Rosenwald,  108  N.  X.  Supp.  701, 
702,  124  App.  Div.  226. 

LONG  TIME 

In  a  suit  to  enjoin  the  alleged  illegal 
use  of  a  trade-name,  an  affidavit  that  com- 
plainant had  used  the  name  for  a  "long  time" 
is  too  indefinite  for  judicial  action.  Charles 
R.  De  Bevoise  Co.  v.  H.  &  W.  Co.,  60  Atl. 
407,  69  N.  J.  Eq.  114. 

Where  the  owner  of  lots  wrote  real  es- 
tate agents  that  he  would  sell  the  lots  for  a 
given  price,  so  nfuch  cash,  and  the  balance  on 
'long  time,"  the  agents  were  not  authorized 
to  sell  on  terms  whereby  notes  running  from 
one  to  four  years,  given  by  the  purchaser  for 
the  balance,  were  payable  "on  or  before"  cer- 
tain dates.    The  quoted  words  placed  in  each 
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of  the  notes  gaye  the  maker  the  prlTllege  of 
paying  them  at  any  time  he  might  choose, 
and  they  did  not  comply  with  the  terms  of 
the  authority,  because  they  were  not  long* 
time  notes.  Golvin  v.  Blanchard,  106  a  W. 
323,  325»  101  Tex.  231. 

liONG  TON 

A  "long  ton**  is  a  ton  consisting  of  2,240 
pounds.  Hale  Bros.  y.  Milliken,  90  Pac.  865, 
370,  5  OaL  App.  344. 

LOK OER  PERIOD  THAH  ONE  YEAR 

An  oral  lease  for  one  year,  the  term  to 
begin  a  day  or  two  in  the  future,  is  not  in- 
vaUd,  under  Rev.  av.  Code  1003,  i  1238, 
subd.  5,  providing  that  an  agreement  for  the 
leasing  of  real  estate  "for  a  longer  period 
than  one  year,**  or  some  note  or  memoran- 
dum thereof,  must  be  in  writing.  Paulton 
V.  Krelser,  101  N.  W.  46,  18  S.  D.  487,  5 
Ann.  Cas.  827. 

LOOK 

"A  man  does  not  discharge  his  duty  to 
'look*  out  for  cars  before  going  on  a  track  by 
looking  where  his  sight  is  obstructed.**  Ris- 
sler  V.  St  Louis  Transit  Co.,  87  S.  W.  678. 
579,  113  Mo.  App.  120. 

LOOKOUT 

The  word  "lookout,**  as  used  in  an  in- 
struction in  an  action  for  injuries  to  a  street 
car  passenger  in  jumping  from  a  car  to  es- 
cape an  imminent  collision  with  a  railroad 
train,  as  to  whether  such  street  car  com- 
pany kept  a  reasonably  sufficient  lookout  for 
such  train,  was  used  in  a  sense  of  looking 
to  ascertain  the  coming  or  presence  of  a 
train.  Galveston,  H.  &  S.  A.  R.  Co.  v.  VoU- 
rath,  89  &  W.  279,  283,  40  Tex.  av.  App.  46. 

A  "lookout**  is  only  one  of  the  many  pre- 
cautions which  a  prudent  navigator  should 
provide,  but  it  is  not  indispensable,  where, 
from  the  circumstances  of  the  case,  a  lookout 
could  not  possibly  have  been  of  service;  the 
object  being  to  discover  dangers  that  are  un- 
known, such  as  the  advance  of  an  approach- 
ing vessel  or  appearance  of  a  light  on  the 
coast,  the  discovery  of  a  dangerous  object, 
and  many  other  things,  the  existence  and 
presence  of  which  could  not  be  so  easily  and 
quickly  known  to  the  pilot  as  to  the  person 
whose  sole  business  it  was  to  make  and  com- 
municate such  discoveries.  The  Pocomoke, 
150  Fed.  193,  198  (quoting  and  adopting  defi- 
nition in  The  Farragut,  10  Wall.  [77  U.  S.] 
3.^8,  19  L.  Ed.  946). 

LOOSE 

LOOSE  BEADS 

Metal  beads  temporarily  strung  on  cot- 
ton cords  or  strings  for  the  purpose  of  facili- 
tating transportation  are  not  dutiable,  under 
TariflP  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
N,  par.  408,  30  Stat   189,  as  loose  beads. 


Henry  B.  Frankenberg  Ck>.  y.  United  Statei, 
27  Sup.  Ot  628^  629,  206  U.  &  224t  SI  U 
Ed.  1034. 

LORD  CAMPBELL'S  ACT 

The  English  Act  of  1846  (Stats.  9  and  10 
Vict  c  93)  is  commonly  known  as  "Lord 
Campbell's  Act,"  and  related  to  the  right 
to  recover  for  death  due  to  the  negligence 
or  wrongful  act  of  another.  This  act  has 
served  as  a  model  for  all  subsequent  legis- 
lation on  the  subject  Casey  v.  St  Louis 
Transit  Co.,  91  S.  W.  419,  421,  116  Mo.  App. 
235  (citing  Hayes  v.  WiUiams,  30  Paa  352, 
17  Ck>lo.  465 ;  Cooley,  TorU  [2d  Bd.]  808). 

LOSE 

As  applied  to  property,  the  word  lose*^ 
ordinarily  refers  to  an  involuntary,  not  a 
voluntary,  deprivation.  No  man  may  be  said 
to  have  lost  that  which  on  his  motion  he 
abandons  or  resigns,  and  in  common  speech 
the  expression  a  woman  "haa  lost  h&r  hus- 
band" generally  refers  to  a  loss  by  death, 
and  not  to  a  voluntary  divorce  by  the  wife. 
Snorgrass  v.  Thomas,  150  S.  W.  106,  108,  166- 
Mo.  App.  603  (citing  5  Words  and  Phrases, 
p.  4237  et  seq.). 

To  "lose"  is  casually  and  involuntarily 
to  part  with  the  possession,  so  that  the  mind 
has  no  impress  of,  and  can  have  no  recourse 
to,  the  event;  and,  if  the  property  is  found 
on  the  surface  of  the  earth,  the  conditions 
suggest  that  it  has  been  intentionally  aban- 
doned, and  as  such  has  returned  to  the  com- 
mon mass  of  things,  in  a  state  of  nature, 
which  belongs  to  the  first  occupant  or  find- 
er, the  owner  not  appearing;  the  distinction 
between  "losing"  and  ''abandonment**  being 
that  one  is  involuntary,  while  the  other  is 
by  intent  or  design.  But  the  result,  as  it 
relates  to  the  property.  Is  practically  the 
same ;  the  owner  not  appearing  to  lay  claim 
to  it  In  the  one  case  the  finder  has  the 
right  to  the  possession  against  all  except  the 
true  owner.  In  the  other  he  acquires  the  ab- 
solute property  by  right  of  his  occujiency. 
It  is  the  presumption  of  abandonment  that 
obtains  until  the  owner  appears  and  claims 
the  property  that  gives  the  right  as  legal 
possessor  to  the  first  occupier;  the  presump- 
tion being  disputable  by  the  rifi^tful  owner. 
Such  presumption  or  Inference  does  not  ob- 
tain as  to  property  intentionally  left  or  de- 
posited in  a  designated  place,  and  possibly 
forgotten  for  the  time  being,  as  the  loss  de- 
pends upon  something  more  than  knowledge 
or  ignorance,  or  the  memory  or  want  of  mem- 
ory of  the  owner  as  to  the  locality  at  any 
given  moment.  "In  such  case  the  taker  is 
not  justified  in  concluding  that  the  goods 
were  lost,  because  there  is  little  doobt  he 
must  have  believed  that  the  owner  would 
know  where  to  find  th^n  again,  and  he  had 
no  pretense  to  consider  them  abandoned  or 
derelict"    And  where  plaintiff^  while  in  pos- 
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session  of  defendant's  premises  under  a 
lease*  dlsoovered  rich  specimens  of  gold-bear- 
ing qnartz  lying  on  top  of  the  ground,  and 
by  investigation  he  dug  up  a  large  quantity 
of  snch  quartz  found  lying  In  the  soil  un- 
connected with  any  ledge,  pocket,  placer,  or 
other  natural  deposit,  the  quarts  being  im- 
bedded in  the  loose  surface  soil,  there  being 
also  evidences  of  a  sack  or  duck  cloth  in 
which  the  quartz  might  have  been  burled, 
such  quartz  was  not  '*loBt"  or  "abandoned 
property,*'  and  therefore  belonged  to  the 
owner  of  the  soil,  and  not  to  the  finder.  Fer- 
guson ▼.  Ray,  77  Pac.  600,  002,  44  Or.  667,  1 
L.  R.  A.  <N.  S.)  477,  102  Am.  St  Rep.  648,  1 
Ann.  Cas.  1  (citing  1  Black.  Com.  [Lewis'  Ed.] 
c.  8,  *2d5,  296;  2  Bl.  Com.  [Lewis'  Ed.] 
c  26,  ^402;  2  Kent,  Com.  ^866;  McLaughlin 
r.  Waite  [N.  Y.l  5  Wend.  406,  21  Am.  Dec 
232). 

LOSE  A  DOmCIIiB 

'^o  lose  a  domicile,'  when  once  acquir- 
ed, there  must  be  an  Intention  to  do  so.  A 
mere  change  of  the  place  of  abode,  however 
long  continued.  Is  not  sufficient,  unless  the 
proper  animus  or  intention  Is  present.  This 
intention,  it  is  true,  may  be  Inferred  from 
circumstances,  and  the  residence  may  be  of 
snch  a  character  and  accompanied  by  such 
indices  of  a  permanent  home  that  the  law 
will  apply  to  the  facts  a  result  contrary  to 
the  actual  intention  of  the  party.  Thus  one 
camiot  make  a  permanent  fixed  commercial 
residence  with  all  the  surroundings  of  a 
permanent  home  in  one  place  and  a  domicile 
in  another  by  a  mere  mental  act  But  a 
residence  for  mere  pleasure  or  health  is  not 
regarded  as  of  any  great  weight  In  determin- 
ing the  question  of  a  change  of  domicile,  for 
in  such  case  it  Is  Just  as  likely  that  the  party 
intends  to  retain  as  to  abandon  his  present 
domicile."  Pickering  v.  Winch,  87  Pac.  763, 
767,  48  Or.  500,  9  L.  R.  A.  (N.  S.)  1159. 

LOSE  A  HAITD 

The  term  "lose  a  hand,"  in  the  consti- 
totion  of  a  fraternal  benefit  association,  is 
need  in  its  ordinary  and  popular  sense,  and 
does  not  mean  that  there  must  be  a  total 
destruction  of  the  hand,  anatomically  speak- 
ing, but  that  the  loss  of  the  use  of  it  for  the 
purposes  to  which  a  hand  is  adapted  would 
be  a  loss  of  it.  Sisson  v.  Supreme  Court  of 
Honor,  78  S.  W.  297,  299,  104  Mo.  App.  54. 


Cr.  Code^  I  132,  providing  that  any  per- 
son who  shall  by  gaming  lose  and  pay  or  de- 
Hrer  to  any  person  any  sum  of  money  or 
other  valuable  thing  may  recover  the  same, 
was  Intended  to  afford  a  remedy  by  way  of 
restitution,  enabling  the  person  losing  to  re- 
cover back  the  money  or  other  valuable  thing 
lost  and  the  'loser"  is  the  person  to  whom 
>Q€li  money  or  other  valuable  thing  belongs. 
Ware  v.  Dumont,  123  111.  App.  1,  6, 


Losnro 

See  Person  Losing. 

X.OSOr0  PABTT 

An  appellant,  who  dismisses  his  appeal 
after  bringing  the  cause  to  the  Appellate 
Court  and  causing  the  same  to  be  placed  on 
its  dockets,  on  procuring  a  settlement  otrt 
of  court  from  the  appellee,  is  the  "losing 
party,"  within  Bums'  Ann.  St  1901,  {  1337, 
imposing  a  docket  fee  of  (10  on  the  losing 
party.  Stafford  v.  Conwell,  76  N.  EL  000,  36 
Ind.  App.  818. 

Bums'  Ann.  St  1906,  |  1394,  providing 
for  filing  a  petition  for  a  rehearing  by  any 
losing  party,  in  any  case  In  the  Appellate 
Court,  and,  after  such  petition  has  been  over- 
ruled, authorizing  such  party  to  apply  for  a 
trani^er  of  the  case  to  the  Supreme  Court, 
on  the  ground  that  the  opinion  of  the  Appel- 
late Court  contravenes  ruling  precedents  of 
the  Snpreme  Court,  is  a  remedial  statute, 
and  to  be  liberally  construed,  and  appellant 
is  a  "losing  party,"  notwithstanding  the  fact 
that  the  Judgment  of  the  trial  court  has  been 
reversed,  if  the  reversal  was  based  on  the 
misconduct  of  counsel  for  appellee,  and  the 
ruling  upon  other  points  alleged  to  contra- 
vene ruling  precedents  of  the  Supreme  Court, 
makes  a  retrial  of  the  case  wholly  unavail- 
ing to  appellant  United  States  Cement  Co. 
V.  Cooper,  88  N.  B.  69,  70,  172  Ind.  599. 

LOSS 

See  Actual  Loss;  Constmctive  Total 
Loss;  Direct  Loss;  Irreparable  Loss: 
Partial  Loss;  Pecuniary  Loss;  Proof 
of  Loss;  Technical  Total  Loss;  Total 
Loss. 

"  *Loss*  Is  a  relative  term.  A  failure  to 
keep  that  which  one  has  is  loss.'"  Foeh- 
renbach  v.  German-American  Title  &  Trust 
Co.,  66  Atl.  561,  563,  217  Pa.  331,  12  L.  R. 
A.  (N.  S.)  465,  118  Am.  St  Bep.  916. 

The  word  "loss,"  as  used  in  Civ.  Code 
1895,  f  2629,  declaring  that  a  joint  interest 
in  the  profits  and  losses  sustained  by  the 
partnership,  means  something  more  than  the 
mere  ftdlure  to  realise  profits.  Edwards  v. 
Hale,  68  S.  B.  817,  129  Ga.  302. 

"Loss,"  in  relation  to  fire  insurance,  re- 
fers to  the  damages  of  the  assured  measured 
in  money.  Stephenson  v.  Agricultural  Ins. 
Co.,  98  N.  W.  19,  21,  116  Wis.  277. 

Sand.  &  H.  Dig.  |  4133,  excludes  the  ap- 
plication of  the  insurance  laws  to  mutual  in- 
surance societies  conducted  upon  the  assess- 
ment plan,  but  requires  them  to  give  bond 
conditioned  for  the  prompt  payment  of  all 
assessments  to  the  parties  entitled  thereto, 
and  makes  the  sureties  liable  for  any  viola- 
tion of  conditions  thereof,  or  for  any  "loss" 
to  the  policy  holders,  and  section  4124  re- 
quires all  fire,  etc..  Insurance  companies  to 
give  bond  condiitloned  for  the  prompt  payment 
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of  all  claims.  Held,  that  the  sureties  on  a 
bond  given  and  conditioned  under  section  4133 
are  not  required  to  pay  the  loss  absolutely. 
The  word  ''loss,'*  as  used  in  section  4133, 
means  such  a  loss  as  would  accrue  to  policy 
holders  if  the  assessments  were  not  prompt- 
ly paid  over,  and  hence  the  obligation  of  the 
sureties  ceases  when  the  assessments  are  col- 
lected and  paid  over  promptly.  Ingle  v. 
BatesvlUe  Grocery  Co.,  117  S.  W.  241,  243,  89 
Ark.  378. 

A  policy  insuring  a  vessel  against  **loss 
sustained  by  collision''  with  another  vessel  is 
identical  with  one  Insuring  It  against  the 
risk  of  collision  sustained.  Burnham  v.  China 
Mut  Ins.  Co.,  75  N.  B.  74,  189  Mass.  100,  109 
Am.  St.  Rep.  627. 

A  liability  Insurance  policy  provided 
that  no  action  should  lie  thereunder,  unless 
brought  to  reimburse  insured  for  loss  actual- 
ly sustained  and  paid  by  him  in  satisfaction 
of  a  judgment  after  trial  of  the  issue.  An 
employ^  recovered  judgment  against  the  in- 
sured for  personal  injuries,  and  release  there- 
of was  obtained  by  giving  Insured's  note 
for  the  amount  of  the  judgment,  In  full  sat- 
isfaction thereof.  Held,  that  there  was  a 
"loss**  within  the  meaning  of  the  policy  which 
would  support  an  action  thereunder,  not- 
withstanding the  possibility  of  Insured's  in- 
solvency or  of  compromise  for  less  than  the 
amount  of  liability  under  the  policy.  Seattle 
&  S.  F.  By.  &  Nav.  Co.  v.  Maryland  Casualty 
Co.,  96  Pac.  509,  510,  50  Wash.  44,  18  L.  R.  A. 
(N.  S.)  121. 

The  words  "loss  or  damage,"  in  the  pro- 
vision in  the  contract  of  defendant  railway 
company  to  carry  goods  to  Boston  by  its  own 
and  specified  connecting  lines,  and  of  a 
steamship  company  to  carry  the  goods  from 
Boston  to  Liverpool;  "No  carrier  shall  be 
liable  for  loss  or  damage  not  occurring  on  Its 
road  or  its  portion  of  the  through  route,  nor 
after  said  property  is  ready  for  delivery  to 
the  next  carrier.  •  ♦  ♦  The  amount  of 
any  loss  or  damage  for  which  any  carrier  be- 
comes liable  shall  be  computed  at  the  value 
of  the  property  at  place  and  time  of  ship- 
ment**— and  according  to  which  claims  for 
loss  or  damage  must  be  made  within  a  cer- 
tain time  after  delivery  or  time  therefor,  are 
limited  to  loss  of  or  injury^  to  the  property, 
and  do  not  include  damages  for  loss  of  a  mar- 
ket because  of  delay  in  transportation.  John- 
son V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  95 
N.  Y.  Supp.  182,  186,  107  App.  Div.  374. 

A  provision  In  a  live  stock  shipment  con- 
tract, requiring  the  shipper  to  give  notice  in 
writing  of  any  claim  for  loss  or  injury  to  the 
stock  before  its  removal  from  the  place  of 
destination,  is  limited  to  loss  or  Injury  aris- 
ing during  transportation,  and  does  not  ap- 
ply to  a  claim  for  loss  caused  by  a  falling 
market  during  delayed  transportation.  Estes 
V.  Denver  &  R.  G.  B.  Co.,  113  Pac.  1005,  1007, 
49  Colo.  378. 


Damage  Aynonymovs 

Damage  means  "loss";  compensation 
would  be  inadequate  that  did  not  coyer  the 
loss  sustained.  Turner  v.  Woodward,  61  8. 
E.  762,  123  Ga.  866. 

It  is  not  error  for  the  court  In  its  In- 
structions to  use  the  words  "loss"  and  "dam- 
age" Interchangeably.  Turner  v.  Woodward, 
51  S.  E.  7G2.  123  Ga.  866. 

Destmotlon  synonymoiui 

Under  Code  Civ.  Proc.  §§  1855,  1937,  pro- 
viding for  secondary  proof  of  **los8"  of  writ- 
ten Instruments,  the  term  "loss"  is  not  syn- 
onymous with  destruction,  for,  in  the  case  of 
destruction,  loss  would  necessarily  follow, 
but  not  so  in  case  of  loss.  ''The  instrument 
may  be  lost  for  all  practical  purposes  of  the 
trial  when  it  cannot  be  found  after  diligent 
search,  and  yet  it  may  exist  We  do  not 
think  that  reasonable  diligence  in  making 
the  search  should  require  the  exploration  of 
all  possible  places  where  the  instrument 
might  be."  King  v.  Samuel,  93  Pac.  391,  395. 
7  Cal.  App.  55. 

Injury  distinsnislied 

The  phrases  "loss  of  property"  and  "in- 
jury to  property"  are  not  synonymous.  The 
one  means  a  total  destruction  of  property 
and  the  other  partial  destruction  of  property. 
Nelson  v.  Great  Northern  R.  Co.,  72  Pac.  642, 
648,  28  Mont.  297. 

LOSS  BT  ITRB 

In  an  insurance  policy  covering  loss  or 
damage  by  fire,  it  is  not  necessary  that  the 
damage  shall  be  occasioned  by  direct  contact 
with  the  flre. .  To  render  the  Are  the  imme- 
diate or  proximate  cause  of  the  damage,  it  is 
not  necessary  that  any  part  of  the  Insured 
property  actually  ignited  or  was  consumed 
by  the  fire.  Where  a  building  and  machinery 
used  for  generating  electricity  for  electric 
lighting  was  insured  against  loss  or  damage 
by  fire,  and  a  fire  occurred  which  caused  a 
short  circuit  of  the  electric  current  resulting 
In  damage  to  certain  machinery  in  the  build- 
ing not  reached  by  the  fire,  the  Injury  to  the 
machinery  was  a  "loss  or  damage  by  fire.'* 
within  the  meaning  of  the  policy.  Russell  v. 
German  Fire  Ins.  Co.,  Ill  N.  W.  400,  403,  100 
Minn.  528,  10  L.  R.  A.  (N.  S.)  326  (dtlng 
Lynn  Gas  &  Electric  Co.  v.  Meriden  Pire 
Ins.  Co.,  88  N.  E.  690,  1.58  Mass.  670,  20  Jm 
R.  A.  297,  35  Am.  St.  Rep.  540). 

LOSS  BT  THEFT 

A  policy  of  flre  Insurance  providing  that 
the  company  shall  not  be  liable  for  loss  caus- 
ed directly  or  indirectly  "by  theft"  or  by  neg- 
lect of  insured  to  use  all  reasonable  means 
to  save  and  preserve  the  property  at  and  aft- 
er a  fire,  etc.,  Includes  theft  committed  dur- 
ing the  flre  or  when  the  goods  are  exposed 
as  a  consequence  of  a  fire.  Sklencher  v.  Fire 
Ass'n  of  Philadelphia,  60  AtL  232,  72  N.  J. 
Law,  48. 
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LOSS  OF  OOirSORTIUlI 

Tbe  "1088  of  consortium"  is  a  depriva- 
doti  of  the  fall  society,  affection,  and  as- 
sistance to  which  a  wife  is  entitled.  Angell 
T.  Reynolds,  58  Atl.  625^  626,  26  K.  L  160,  106 
Am.  St.  Rep:  707. 

LOSS  OF  OONTBOL 

"Such  a  movement  of  a  team,  as  would 
not  he  unconmion,  is  not  necessarily  a  'loss  of 
<»ntrol.'  *'  Horses  are  not  considered  beyond 
the  control  of  their  driver  when  they  mere- 
ly shy  or  start,  or  for  a  moment  have  their 
own  way.  Johnson  v.  City  of  Marquette,  117 
N.  W.  658,  660, 154  Mich.  60. 

LOSS  OF  EABKIKOS 

See  Future  Loss  of  Earnings. 

The  term  "loss  of  earnings,'*  as  used  in 
a  cbai;ge,  In  a  personal  injury  action  against 
a  street  car  company,  that  plaintiffs  dam- 
ages, If  any,  should  be  assessed  at  such  sum 
as  would  be  a  reasonable  pecuniary  compen- 
sation to  him  for  all  "loss  of  earnings,"  re- 
ferred to  such  loss  of  earnings  as  plaintiff 
bad  sustained  by  reason  of  his  Injuries  up 
to  the  time  of  trial,  and  not  those  that  he 
would  probably  lose  in  the  future,  so  as  to  be 
erroneous,  where  the  petition  only  charged 
diminished  earning  capacity,  without  any  ac- 
tual past  loss  of  earnings.  Dallas  Consol. 
Electric  SL  Ry.  Ck).  v.  Hardy  (Tex.)  86  S.  W. 
1063,  1054. 

LOSS  OF  TJHB 

See,  also,  Lost. 

A  benefldal  certificate  entitling  the  mem- 
ber to  one-fourth  of  his  benefit  if  he  should 
""lose  a  foot,**  does  not  mean  that  there  must 
be  a  severance  of  the  foot  from  the  body,  but 
means  a  permanent  loss  of  use  of  the  foot; 
the  language  *loss  of  a  foot"  in  conunon  par- 
lance meaning  the  loss  of  the  use  of  that 
member.  Modem  Order  of  Pnetorlans  v. 
Taylor  (Tex.)  127  S.  W.  260,  261. 

Injuring  a  hand  tb  the  extent  that  it  be- 
comes useless  as  a  hand  is  "loss  of  the  hand," 
wit|iln  the  meaning  of  an  accident  policy, 
though  the  injury  does  not  require  amputa- 
tion of  the  hand  above  the  wrist.  Lord  v. 
American  Mut.  Ace.  Ass'n,  61  N.  W.  293,  204, 
89  Wis.  19,  26  L.  R.  A.  741,  46  Am.  St.  Rep. 
815. 

The  term  "loss  of  a  hand"  may  be  ap- 
plicable to  an  injury  where  the  use  of  the 
hand  is  destroyed,  and  in  the  case  of  a  "loss" 
of  both  feet,  tlie  term  may  cover  loss  of  the 
use  of  the  feet  by  paralysis.  Fishbum  v. 
Burlington  &  N.  W.  R.  Co.,  103  N.  W.  481, 
488,  127  Iowa,  483  (citing  definition  in  Sneck 
T.  Travelers'  Ins.  Co.,  34  N.  Y.  Supp.  545, 
88  Hun,  94;  Lord  v.  American  Mut  Ace. 
A88*n,  61  N.  W.  298,  89  Wis.  19,  26  L.  R.  A. 
741,  46  AuL  St  Rep.  815;  Sheanon  v.  Pacific 
Mut  Life  Ins.  Co.,  46  N.  W.  790,  77  Wis.  618, 
9  L.  R.  A.  686,  20  Am.  St.  Rep.  161). 


XiOSS  OF  BEHT8 

An  insurance  policy  which  covers  loss  of 
rents  includes  loss  of  income  where  the  prem- 
ises in  Question  were  not  demised  for  a  spe* 
dflc  term.  Gray  v.  Merchants'  Ins.  Co.,  of 
Newark,  125  111.  App.  370,  872. 

LOSS  OF  TIME 

"Loss  of  time,"  as  an  element  of  damages 
for  a  personal  Injury  means  time  totally  lost 
because  of  the  inability  of  the  injured  person 
to  follow  any  wage-earning  occupation  and 
is  more  than  the  imiMiirment  of  the  power 
to  earn  money,  as  "impairment*  implies  that 
he  can  perform  some  services  and  his  ability 
to  earn  money,  though  reduced,  is  not  total- 
ly destroyed.  Blue  Grass  Traction  Co.  v. 
Ingles,  131  S.  W.  278,  281, 140  Ky.  488. 

An  averment  of  "loss  of  time,"  in  a  peti- 
tion for  negUgent  injuries,  is  the  same  in  le- 
gal effect  as  an  averment  of  "loss  of  earn- 
ings." Scholl  V.  Grayson,  127  S.  W.  415,  417, 
147  Mo.  App.  652. 

The  law  treats  "loss  of  time,"  generally 
speaking,  as  synonymous  with  "the  loss  of 
those  earnings  which  accrue  from  employing 
time  in  labor  or  business."  Wall  v.  Conti- 
nental Casualty  (}o.,  86  S.  W.  491,  499,  111 
Mo.  App.  604. 

An  accident  policy  insuring  one  against 
Injury  necessarily  resulting  in  "loss  of  time" 
arising  from  inability  to  engage  in  any  busi- 
ness Insures  against  such  a  "loss  of  time"  as 
Immediately  arises  from  an  inability  to  work, 
and  an  accident  and  an  injury  do  not  affect 
the  policy  unless  there  Is  a  "loss  of  time," 
and  It  must  be  a  "loss  of  time"  which  is  at 
once  followed,  or  which  is  at  once  caused  by 
the  iuabillty  to  work,  and  the  insurer  is  lia- 
ble for  disability  resulting  from  plaintiff's  in- 
jury, though  loss  of  time  does  not  immedi- 
ately follow  it  Baumister  v.  Continental 
Casualty  Co.,  101  S.  W.  152, 153,  124  Mo.  App. 
88. 

LOSS  THROUGH  HIS  LEAVIKO 

An  agreement  by  a  third  person  to  be- 
come bound  in  a  spedfled  sum,  in  case  an  em- 
ploy6  left  his  master  during  a  certain  season 
and  the  master  sustained  loss  through  his 
leaving,  did  not  render  the  third  person  liable 
for  a  defalcation  by  the  employ^;  for  the 
words  "sustained  loss  through  his  leaving" 
must  be  read  in  connection  with  what  im 
mediately  precedes,  and,  when  so  read,  they 
refer  to  the  direct  pecuniary  loss  that  may 
be  suffered  as  the  result  of  the  employe's 
leaving  the  employment  during  the  period  of 
his  employment.  Freeman  v.  Waxman,  88 
N.  T.  Supp.  129,  130,  43  Misc.  Rep.  656. 

LOSSES 

See  Claim  for  Losses. 
All  other  losses,  see  All  Other. 
Sharing  losses  as  constituting  partner- 
ship, see  Partnership. 
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LOSSES  OF  BUSINESS 

The  "losses"  of  a  business  necessarll:? 
Include  such  accounts  as  are  bad  and  uncol- 
lectible. Crawford  y.  Calkins,  136  N.  W.  369. 
370,  170  Mich.  587. 

LOST 

The  law  exempting  those  from  payment 
of  a  poll  tax  who  have  "lost"  a  hand  or  foot 
does  not  exempt  one  who  has  lost  part  of  his 
fingers  or  whose  foot  is  useless.  The  word 
"lost"  must  be  taken  in  its  ordinary  accep- 
tation, and,  when  we  speak  of  a  person  los- 
ing a  limb,  we  mean  that  it  is  gone,  and  not 
that  it  is  injured  or  mutilated.  A  man  may 
lose  the  use  of  a  limb  and  not  lose  the  limb. 
If  the  word  "lost,"  as  used  in  the  statute,  is 
held  to  mean  the  absence  of  three  fingers,  it 
could  be  held  to  mean  the  loss  of  one  finger, 
and  so  on.  Bigham  v.  Clubb,  05  8.  W.  675» 
677,  42  Tex.  Civ.  App.  312. 

Deposits 

The  word  "lost,"  as  used  in  the  banking 
law,  providing  that  if  any  banker  shall  fraud- 
ulently receive  any  money,  etc.,  of  a  person 
not  indebted  to  him  at  a  time  when  he  is  in- 
solvent whereby  the  deposit  shall  be  "lost" 
to  the  depositor,  the  banker  shall  be  guilty 
of  embezzlement,  etc.,  means  a  deprivation 
of  the  use  of  the  deposit  or  some  part  there- 
of which  may  occur,  though  the  estate  is 
found  ultimately  sufficient  to  pay  all  debts. 
State  V.  Krasher,  83  N.  E.  498,  500,  170  Ind. 
48. 

LOST  ALL  HOPE  OF  RECOVERY 

The  words  of  the  statute  "lost  all  hope  of 
recovery,"  relating  to  dying  declarations 
mean  that  it  is  a  belief  of  the  declarant  in 
death  which  excludes  any  hope  of  recovery. 
Craven  v.  State,  90  S.  W.  311,  49  Tex.  Cr.  K. 
78,  122  AUL  St  Rep.  799. 

LOST  CORNER 

Section  2  of  a  circular  of  the  United 
States  General'  Land  Office  relative  to  the 
restoration  of  lost  or  obliterated  corners  de- 
fines an  "obliterated  comer"  as  one  where 
no  visible  evidence  remains  of  the  work  of 
the  original  surveyor  in  establishing  it;  and 
defines  a  "lost  comer"  as  one,  the  position  of 
which  cannot  be  determined  beyond  reason- 
able doubt,  either  from  original  or  reliable 
marks  or  reliable  external  evidence.  Craven 
V.  Lesh,  126  Pac.  774,  775,  22  Idaho,  463. 

LOST  HER  HUSBAND 

As  applied  to  property,  the  word  "lose" 
ordinarily  refers  to  an  involuntary,  not  a 
voluntary,  deprivation.  No  man  may  be  said 
to  have  lost  that  which  on  his  motion  he 
abandons  or  resigns,  and  in  common  speech 
the  expression  a  woman  "has  lost  her  hus- 
band" generally  refers  to  a  loss  by  death, 
and  not  to  a  voluntary  divorce  by  the  wife. 
Snorgrass  v.  Thomas,  150  S.  W.  106,  108,  166 
Mo.  App.  603  (citing  5  Words  &  Phrases,  p. 
4237  et  seq.). 


LOST  PROPERTY 

Accidentally  leaving  goods  In  a  particu- 
lar place  is  not  a  case  of  "lost  property/* 
and  the  taking  would  be  from  the  owner's 
possession.  Moxie  v.  State,  114  S.  W.  375, 
378,  54  Tex.  Cr.  B.  529  (citing  Statiun  v. 
State,  9  Tex.  App.  278). 

Property  to  be  "lost"  must  have  been 
unintentionally  or  involuntarily  parted  with, 
and  money  discovered  In  the  highway  or  on 
the  ground  or  the  floor  will  be  considered  as 
having  been  casually  and  unknowingly  drop- 
ped, and  thus  lost;  but  where  it  Is  intention- 
ally put  down,  as  in  a  drawer  or  on  a  table, 
and  the  owner  forgets  where  he  left  it  and 
cannot  find  it,  it  is  not  in  a  legal  sense  lost 
Foster  v.  Fidelity  Safe  Deposit  Co.,  146  S. 
W.  139,  142,  162  Mo.  App.  165. 

Treasure  trove  distinguished 

"At  common  law  a  distinction  was  made 
between  lost  property  and  treasure  trove. 
Lost  property  was  such  as  was  found  on  the 
surface  of  the  earth,  and  with  which  the 
owner  had  involuntarily  parted.  The  pre- 
sumption arising  from  the  place  of  finding 
was  that  the  owner  had  intended  to  aban- 
don his  property,  and  that  it  had  gone  back 
to  the  original  stock,  and  therefore  belonged 
to  the  finder  or  first  taker,  until  the  owner 
appeared  and  showed  that  its  losing  was  ac- 
cidental, or  without  an  intention  to  aban- 
don the  property.  Treasure  trove,  on  the 
other  hand,  was  money  or  coin  found  hid- 
den or  secreted  in  the  earth  or  other  pri- 
vate place;  the  owner  being  unknown.  It 
originally  belonged  to  the  finder,  if  the  own- 
er was  not  discovered,  bnt  Blackstone  says 
it  was  afterwards  adjudged  expedient,  for 
the  purposes  of  state,  and  particularly  for 
the  coinage,  that  it  should  go  to  the  king; 
and  so  the  rule  was  promulgated  that  prop- 
erty found  on  the  surface  of  the  earth  be- 
longed to  the  finder  until  the  owner  ap- 
peared, but  that  found  hidden  in  the  earth 
belonged  to  the  king.  (1  BL  Comm.  *295.) 
In  this  country  the  law  relating  to  treas- 
ure trove  has  generally  been  merged  into 
the  law  of  the  finder  of  lost  property,  and 
it  is  said  that  the  question  as  to  whether 
the  English  law  of  treasure  trove  obtains 
in  any  state  has  never  been  decided  In  Amer- 
ica." Danielson  v.  Roberts,  74  Pac.  913,  914, 
44  Or.  108,  65  U  B.  A.  526,  102  Am.  St  Rep. 
627. 

LOT 

See  Building  Lot;  City  Lot;  Bntire 
Width  of  Lot;  Bqual  Apportionment 
by  Lot;  One  Lot;  Small  Lot;  Town 
and  Village  Lots. 

My  house  and  lot,  see  liy. 

As  expressive  of  quantity 

A  'lot''  sometimes  means  a  great  deal, 
but  as  used  in  a  confession,  stating  that  a 
short  time  before  the  alleged  crime  defend- 
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ant  drank  a  '^of  of  blackberry  wine  witb- 
oot  Baying  bow  mucb  or  what  effect  it  bad 
on  him,  it  is  too  indefinite  anld  nnnatlBfao 
toiy  to  autborize  an  instruction  on  tbe  ef- 
fect of  drunkenness.  State  t.  Cburcb,  98  S. 
W.  16,  17,  24,  199  Mo.  605. 

Tbe  word  "lot,"  as  used  in  an  agreement 
under  wbicb  a  party  purchased  a  quantity 
of  apricots  in  the  following  words:  "This 
agreement  made  by  and  between  tbe  J.  K. 
A.  Go.  and  tbe  O.  Fruit  Company,  witness- 
eth:  That  the  said  J.  K.  A.  Oo.  has  this 
day  sold  and  the  said  G.  Fruit  Company  has 
this  day  iKmght  twenty-five  hundred  boxes 
apricots,  more  or  less,  consisting  of :  Lot  A, 
287  boxes,  lot  K,  104  boxes,  lot  C,  1400  box- 
es, lot  E,  716  boxes  at  seven  (7)  cents  per 
pound  plus  one  per  cent,  net  cash  f.  o.  b. 
cars  at  Pomona,  on  surrender  of  bill  of  lad- 
ing; shipment  to  be  made  during  the  month 
of  October,  1901" —  is  not  an  ambiguous  word 
of  warranty,  but  a  word  used  solely  to  de- 
f»cribe  and  identify.  All  definitions  of  the 
word  display  its  deitlvation  from  "share,  por- 
tion, or  parceL"  Neither  the  grammatical 
construction  of  the  language  used  in  the  con- 
tract nor  the  definition  given  to  the  word  by 
the  lexicographers  Justifies  attributing  to  it 
a  meaning  which  imports  quality  or  warran- 
ty and  to  hold  that  the  words,  "lot  A,  287 
boxes,**  considered  either  in  their  ordinary 
nse  or  as  used  in  a  commercial  way,  relate 
to  warranty,  rather  than  identification,  would 
do  violence  to  the  use  of  language.  German 
Fruit  Co.  V.  J.  K.  Armsley  Co.,  96.  Pac.  819, 
322,  153  Cal.  586. 

As  dlstlAot  or  seyavata  portloa  of  laaid 

Biilwaukee  City  Charter  (Laws  1874,  c 
184)  subc.  7,  I  8,  authorizing  the  board  of 
public  works  to  assess  the  damages  to  lots 
which  they  deemed  benefited  by  a  change  of 
the  street  grade,  and  tection  7,  speaking  of 
such  lots  as  lots  fronting  on  the  improve- 
ment, do  not  limit  such  an  award  of  dam- 
ages to  platted  lots  abutting  on  the  improve- 
ment, since  parcels  forming  a  distinct  home- 
stead or  other  inclosure,  messuage,  or  unit 
of  property  fronting  on  the  improvement, 
but  laid  out,  occupied,  or  Inclosed  without 
rpeard  to  platted  lines,  may  constitute  a 
**iut"  fronting  on  the  improvement  Schmidt 
V.  City  of  Milwaukee,  135  N.  W.  883,  887, 
149  Wis.  367. 

Laws  1890,  p.  376,  c.  132,  |  32,  provides 
that  the  assessor  shall  actually  view  when 
practicable  and  determine  the  true  and  full 
value  of  each  "lot"  of  real  property  listed 
for  taxation  and  shall  enter  the  value  there- 
of in  one  column,  etc.,  and  the  statutes  fur- 
ther provide  that  the  term  "tract"  or  <'lot" 
and  ••piece"  or  **parcel  of  real  property," 
and  ••piece"  or  "parcel  of  land,"  whenever 
used  in  the  act  relating  to  revenue  and  tax- 
ation, shall  be  held  to  mean  any  contiguous 
quantity  of  land  in  the  possession,  owned 
by,  or  recorded  as  the  property  of,  the  same 


claimant,  person,  or  company.  Held,  that 
under  the  statutes  smaller  tracts  or  subdivi- 
sions composing  a  larger  tract  could  not  be 
assessed  as  one  tract,  where  the  land  was 
owned  by  different  persons  under  recorded 
titles  or  in  Joint  ownership,  and  assessments 
in  one  tract  of  different  ownerships  or  es- 
tates in  different  tracts  seem  to  be  inhibited 
where  the  different  titles  are  of  record. 
State  Finance  Co.  v.  Myers,  112  N.  W.  76,  78, 
16  N.  D.  193. 


The  words  "lot,"  "piece,"  and  "parcel" 
apply  peculiarly  to  the  land  itself,  and  are 
never  employed  to  describe  improvements. 
Canty  v.  Staley,  123  Pac  262,  254,  162  Cal. 
379. 

That  an  advertisement  of  a  mortgage 
sale  described  the  premises  to  be  sold  as 
"lots,"  without  mentioning  the  improvements 
upon  them,  was  not  a  good  objection  to  con- 
firmation of  the  sale  if  the  price  was  not 
grossly  inadequate.  Guarantee  Trust  &  Safe 
Deposit  Co.  V.  Jenkins,  2  AtL  13,  15,  40  N. 
J.  Eq.  451. 

As  platted  lots  or  blocks 

The  ordinary  meaning  of  the  term  "lot," 
when  used  with  reference  to  a  town  or  city 
property,  is  a  subdivision  of  a  block  accord- 
ing to  the  map  or  survey  of  such  town  or 
city.  A  statute  relative  to  disconnecting  ter- 
ritory from  a  town  provided  that  it  must 
appear  that  no  part  of  the  territory  has  been 
platted  into  lots  and  blocks  as  part  of  the 
town.  Held,  that  where  the  territory  in 
question  constituted  a  portion  of  a  subdi- 
vision of  the  town  included  in  the  town  site 
at  the  time  of  the  incorporation,  and  the 
plat  of  the  subdivision  showed  the  streets 
of  the  town  proper  running  east  and  west, 
and  each  alternate  street  running  north  and 
south  laid  out  through  the  subdivision,  and 
the  spaces  between  the  streets  divided  into 
parcels  of  various  dimensions,  the  parcels 
being  numbered,  the  territory  could  not  be 
disconnected;  it  being  platted  into  lots  and 
blocks.  Town  of  Fruita  v.  Williams,  80  Pac. 
132,  133,  33  Colo.  157. 

The  ordinary  meaning  of  the  word  "lot," 
when  used  with  reference  to  town  or  city 
property  is  a  subdivision  of  a  block  accord- 
ing to  the  map  or  survey  of  such  city,  and 
so  Acts  1859,  p.  184,  c.  122  (Burns'  Ann.  St 
1901,  I  4394),  entitled  "An  act  to  compel 
owners  of  town  lots  to  grade  and  pave  or 
plank  sidewalks,  and  providing  for  proceed- 
ings to  compel  the  same,"  does  not  authorize 
the  fixing  of  a  lien  for  such  paving  on  large 
tracts  of  land.  Town  of  Qreendale  v.  Suit, 
71  N.  B.  658,  659,  163  Ind.  282. 

A  dty  charter  defined  the  term  'lot,"  as 
used  in  connection  with  the  establishment 
of  assessment  districts  for  street  improve- 
ments, to  mean  lots  shown  by  recorded  plats 
of  additions  or  subdivisions,  but,  if  there  were 
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no  such  reooMed  plat,  or  If  the  owner  had 
disregarded  the  lots  as  platted,  the  whole 
plat  should  be  treated  as  one  lot  The  allot- 
ment of  portions  of  a  tract  in  the  survey  of 
a  partition  suit,  and  the  recording  of  such 
allotments  with  the  commissioner's  deed,  did 
not  constitute  a  division  of  the  lots  by  re- 
corded plat,  as  contemplated  by  the  char- 
ter ;  the  allotment  not  having  been  approved 
by  the  board  of  public  improvements,  nor  re- 
corded in  the  platbook  in  the  recorder's  office. 
CJoUier's  Estate  v.  Western  Paving  &  Supply 
Ck).,  79  S.  W.  947,  953,  180  Mo.  362. 

St  Louis  City  Charter,  art  6,  t  14,  with 
reference  to  the  establishment  of  special  as- 
sessment districts,  provides  that,  if  the  prop- 
erty adjoining  the  street  to  be  improved  is 
divided  into  lots,  the  district  line  shall  be 
so  drawn  as  to  include  the  entire  depth  of 
all  lots  fronting  on  the  street  to  be  improv- 
ed, etc.  It  also  declares  that  the  word  "lot" 
shall  mean  the  lot  as  shown  by  recorded 
plats  of  additions  or  subdivisions,  but  if 
tbere  be  no  such  recorded  plat,  or  if  the 
owners  of  property  have  disregarded  the 
lines  of  lots  as  platted,  and  have  treated  two 
or  more  lots  or  fractions  thereof  as  one,  then 
the  whole  parcel  of  ground  or  lots  so  treat- 
ed as  one  shall  be  regarded  as  a  lot  for  the 
purpose  of  the  creation  of  the  assessment 
district  Held,  that  the  term  "lot"  as  so 
used  was  not  limited  to  a  platted  lot;  and 
hence,  where  original  platted  lots  are  divid- 
ed either  by  deed  or  by  distinct  use,  each  of 
such  subdivisions  constitutes  a  lot  within 
such  charter  provision.  State  ex  reL  Skrain- 
ka  Const  Co.  v.  City  of  St  Louis,  lU  S.  W. 
89,  94,  211  Mo.  691. 

Comp.  Laws,  f  10,710,  as  amended,  lim- 
its the  area  of  land  to  which  a  mechanic's 
lien  attaches  to  the  "lot"  or  tract  upon 
which  the  improved  structure  is  erected,  not 
exceeding  160  acres  of  rural  land,  or  the 
"lot  or  lots"  upon  which  the  Improvement 
is  made  if  in  a  city.  Held,  that  the  term 
"lot  or  lots"  refers  to  surveyed  lots  conform- 
ing to  a  plat.  Adams  v.  Central  City  Gran- 
ite Brick  &  Block  Co.,  117  N.  W.  932,  935, 
154  Mich.  448,  129  Am.  St  Rep.  484. 

A  lot  owner,  to  be  entitled  to  an  award 
of  damages  on  account  of  the  grading  of  a 
public  street,  must  show  that  his  lots  abut 
on  that  part  of  the  street  graded;  but  the 
term  "lot"  does  not  mean  necessarily  the 
platted  lot.  In  determining  whether  a  given 
area  of  land  which  does  not  directly  border 
on  a  graded  street  is  to  be  regarded  as  a 
part  of  the  abutting  land  for  the  purpose  of 
awarding  damages  for  a  change  of  the  grade, 
all  of  the  facts  and  drcumstauces  of  the 
particular  situation  should  be  considered  in 
ascertaining  whether  the  area  in  question  is 
so  identified  with  the  intervening  land  un- 
der common  ownership  that  the  two  cannot 
be  separated  in  use  without  injury  to  the 
value  of  each.     Where  plaintiff  owned  two 


lots  en  a  comer  of  two  streets,  both  lota 
being  divided  by  the  recorded  plats  into  in- 
dependent subdivisions,  and  both  were  sep- 
arately acquired  and  improved,  plaintiff  was 
not  entitled  to. an  award  of  damages  to  the 
inside  lot  for  an  alleged  change  of  grade 
of  the  street  on  which  it  did  not  abut  Bur- 
de  V.  City  of  St  Joseph,  110  S.  W.  27,  28,  130 
Mo.  App.  453. 

Const  art  16,  |  51,  provides  that  a  ru- 
ral homestead  shall  consist  of  not  more  than 
200  acres,  and  that  an  urban  homestead  shall 
consist  of  a  ''lot  or  lots"  not  to  exceed  in 
value  $5,000.  Land,  designated  as  a  lot  in  a 
particular  block  in  the  dty  plan,  and  within 
the  limits  of  a  city,  was  purchased  and  used 
for  a  residence  in  connection  with  the  own- 
er's business  as  a  merchant,  and  afterwards 
the  owner  purchased  land  adjoining  Ids  resi- 
dence property,  but  separated  from  it  by  the 
city's  limits  as  generally  recognized,  which 
he  used  for  pasturing  the  family  horses  or 
cattle,  and  for  raising  products  for  home 
consumption;  both  lots  being  valued  at  less 
than  the  constitutional  limit  for  urban  home- 
steads. The  city  exercised  no  Jurisdiction 
over  such  tract  and  levied  no  taxes  thereon, 
nor  was  it  rendered  for  dty  taxation.  Held, 
that  the  term  "lot  or  lots"  must  be  taken  in 
its  popular  sense,  and  did  not* embrace  land 
within  the  limits  of  the  corporation  not  con- 
nected with  the  plan  of  the  dty;  that  the 
original  homestead  was  urban  in  character, 
and  the  later  acquisition  was  rural;  and 
that,  as  there  could  be  no  blending  of  urban 
and  rural  homesteads,  the  tract  last  pur- 
chased was  not  a  part  of  the  owner's  home- 
stead, and  henoe  was  subject  to  foredosore 
under  a  deed  of  trust  First  Nat  Bank  y. 
Litchfield  (Tex.)  144  S.  W.  360,  852. 

Public  street 

See,  also.  Lots,  Blocks,  Tracts,  and  Par- 
cels of  Land. 

That  the  fee  of  the  street  where  a  rail- 
road bridge  is  built  across  it,  together  with 
the  fee  thereof  between  that  point  and  a  dis- 
tant block  abutting  on  the  street,  is  owned 
by  the  owner  of  such  block,  and  not  by  tlie 
owners  of  the  lots  abutting  at  the  point  of 
the  bridge  and  between  it  and  such  block, 
does  not  make  the  land  under  the  bridge  and 
such  block  one  parcel,  within  the  rule  as  to 
damages  to  the  residue  where  part  of  a  tract 
is  taken.  Coatsworth  v.  Lehigh  Valley  Ry. 
Co.,  131  N.  Y.  Supp.  300,  301,  73  Misc.  Rep. 
645. 

As  traet  or  parcel 

When  work  is  done  and  materials  fur- 
nished to  erect  a  building  for  the  owner  of 
a  whole  tract  of  land  without  visible  divi- 
sions, the  whole  tract  is  one  "lot"  within 
Pub.  St  c  191,  §  1,  providing  for  a  lien 
on  the  "lot  of  land"  on  which  a  building  is 
situated  for  which  labor  and  materials  axe 
furnished.  Orr  v.  Fuller,  52  N.  £2.  1091,  172 
Mass.  597. 
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Rev.  St  1899,  i  5979,  authorlseB  fourth- 
dasB  cities  to  open  and  improve  streets,  make 
sidewalks,  etc.,  and  gives  them  ezdusiTe 
control  of  all  streets  within  their  limlt& 
Section  5981  authorizes  them  to  repair  side- 
walks and  levy  special  assessments  on  all 
lots  and  pieces  of  ground  abutting  such  im- 
prorement&  Held,  that  an  unplatted  tract 
within  the  limits  of  a  fourth-class  city  can 
be  taxed  for  the  construction  of  sidewalks, 
provided  such  exercise  of  the  taxing  power 
is  reasonable  under  the  circumstances;  the 
word  "lot**  used  in  section  5981  including 
tracts  or  parcels  of  land,  even  if  the  section 
did  not  authorize  assessments  on  all  pieces 
of  grounds.  City  of  Salem  ex  rel.  Roney  ▼. 
Young.  125  S.  W.  857,  861,  142  Mo.  App.  160. 

Two  or  more  lots 

St  Louis  City  Charter,  art  6,  |  14,  relat- 
ing to  the  assessment  of  property  for  local 
improvements,  declares  that  the  word  "lot,"  as 
used  in  the  section,  shall  mean  the  lots  as 
shown  by  recorded  plats  of  additions  or 
subdivisions,  but  if  there  was  no  recorded 
plat,  or  if  the  owners  had  disregarded  the 
lines  of  lots  as  platted,  and  have  treated 
two  or  more  lots  or  fractions  thereof  as  one 
lot,  then  the  whole  parcel  so  treated  as  one 
shall  be  regarded  as  a  lot  for  the  purpose 
thereof.  Held  that,  where  the  owner  of  a 
tract  or  lot  had  used  the  same  in  disregard 
of  platted  lot  lines,  and  had  occupied  it  in 
disregard  of  a  platted  street  for  a  race  track 
since  1878,  it  was  properly  assessed  for  a 
street  improvement  as  a  single  lot  regard- 
less of  its  original  platted  subdivisions. 
Granite  Bituminous  Paving  Co.  ▼.  McManus, 
129  S.  W.  448,  452,  144  Mo.  App.  593. 

LOT  UHE 

The  term  **lot  line"  or  "property  line" 
has  a  well  known  and  understood  meaning. 
The  fee  to  the  streets  and  the  sidewalks  is  in 
the  dty.  The  "property  line"  or  "lot  line" 
extends  only  to  the  inner  edge  of  the  side- 
walk. If  the  walks  were  to  be  constructed 
one  foot  from  the  "lot  line"  or  "property 
line,"  that  description  definitely  defines  the 
location.  Gage  v.  City  of  Chicago,  79  N.  E. 
204,  2d5,  223  111.  602. 

I.0T8,  BLOCKS,   TRACTS,   AHB  PAR- 
CELS OF  LANB 

The  interests  of  a  street  railroad  compa- 
ny in  the  part  of  a  street  improved  is  not 
subject  to  assessment  for  the  improvement, 
under  Balllnger's  Ann.  Codes  &  St  |  796, 
providing  for  assessing  the  "lots,  blocks, 
tracts,  and  parcels  of  land"  that  will  be  spe- 
cially benefited  thereby.  City  of  Seattle  v. 
Seattle  Electric  Co.,  94  Pac.  194,  195,  48 
Wash.  599,  15  L.  R.  A.  (N.  S.)  486. 

LOHERY 

Lottery  or  similar  scheme,  see  Similar 

Sdieme. 
See,  also.  By  Chance;    Gift  Enterprise; 

Prizes 


A  lottery  is  a  species  of  gaming  which 
may  be  defined  as  a  scheme  for  the  dlstribu* 
tion  of  prizes  by  chance  among  the  persons 
who  have  paid,  or  agreed  to  pay,  a  valuable 
consideration  for  the  chance  to  obtain  a 
prize.  Burks  v.  Harris,  120  S.  W.  979,  980, 
91  Ark.  205,  23  L.  R.  A.  (N.  S.)  626,  134  Am. 
St  Rep.  67,  18  Ann.  Cas.  566. 

Every  drawing,  where  money  or  proper- 
ty is  offered  as  prizes  to  be  distributed  by 
chance  according  to  a  specified  scheme  or 
plan,  and  a  ticket  or  tickets  sold  which  enti- 
tles the  holder  to  money  or  property,  and 
which  is  dependent  upon  chance,  is  a  "lot- 
tery." Grant  v.  State,  112  S.  W.  1068,  1069, 
54  Tex.  Cr.  R.  403,  21  L.  R.  A.  (N.  S.)  876, 
130  Am.  St  Rep.  897,  16  Ann.  Cas.  844. 

In  "lottery**  there  must  be  union  of 
three  elements;  consideration;  chance  and 
prize.  Russell  v.  Equitable  Loan  &  Security 
Co.,  58  S.  E.  881-^84,  129  Ga.  154,  12  Ann. 
Cas.  129. 

The  three  necessary  elements  of  a  "lot* 
tery"  are  the  furnishing  of  a  consideration, 
the  offering  of  a  prize,  and  the  distribution 
of  the  prize  by  chance  rather  than  entirely 
upon  a  basis  of  merit  Brooklyn  'Daily  Bagle 
Y.  Voorhies,  181  Fed.  579,  681. 

Chance  Is  an  essential  element  of  a  lot- 
tery, whether  it  be  as  to  any  return  or  mere- 
ly as  to  the  amount  or  value  thereof,  and, 
where  there  is  a  hazard  in  which  sums  are 
ventured  on  the  chance  of  obtaining  a  great- 
er value,  the  scheme  partakes  of  the  nature 
of  a  lottery;  that  is,  something  gained  or 
won  by  lot  State  v.  Perry,  70  S.  E.  387,  388, 
154  N.  C.  616  (citing  5  Words  and  Phrases, 
p.  4245). 

"The  word  iottery'  has  no  technical 
meaning.  A  lottery  is  nothing  more  nor  less 
than  a  scheme  or  device  of  chance."  State  v. 
Willis,  2  AtL  848,  849,  78  Me.  70. 

"It  has  been  said  in  some  of  the  books 
and  by  several  of  the  courts  that  while  the 
word  lottery'  is  not  a  technical  term  of  the 
law,  and  to  dispose  of  property  of  any  kind 
by  lottery  is  not  an  offense  which  has  a  rec- 
ognized and  established  legal  definition,  and 
that  the  meaning  of  the  word  must  be  de- 
termined with  reference  to  a  popular  sense 
of  the  mischief  intended  to  be  redressed  by 
the  statute,  yet  when  thus  construed,  it  in- 
dicates a  scheme  for  the  distribution  of 
prizes  and  for  the  obtaining  of  money  or 
goods  by  chance.  The  word  'lottery*  has 
been  variously  defined  as  a  game  of  hazard, 
in  which  small  sums  are  ventured  for  the 
chance  of  obtaining  a  larger  value,  either 
in  money  or  other  articles ;  a  distribution  of 
prizes  won  by  lot  or  chance;  a  kind  of  game 
or  hazard,  wherein  several  lots  of  goods  or 
merchandise  are  deposited  in  prizes  for  the 
benefit  of  the  fortunate ;  or  a  sort  of  gaming 
contract,  by  which,  for  valuable  considera- 
tion, one  may,  by  favor  of  the  lot,  obtain  a 
prize  superior  to  the  amount  or  value  of 
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that  which  he  risks.  Tested  by  auy  one  of 
these  approved  definitions,  a  lottery  always 
InvolveB  the  element  of  chance,  fortune,  or 
hazard.  It  is  gaming,  pure  and  simple." 
City  of  Winston  v.  Beeson,  47  S.  E.  457,  459, 
136  N.  0.  271,  65  L.  R.  A.  167  (citing  State  v. 
Mumford,  73  Mo.  647,  650,  39  Am.  Rep.  532; 
State  T.  Clarke,  33  N.,H.  329,  334,  66  Am. 
Dec.  723). 

''Lottery"  has  been  held  to  be  a  gaming 
device,  and  the  keeping  of  a  house  for  the 
purpose  of  selling  lottery  tickets  is  the  keep- 
ing of  a  "gambling  house"  within  the  power 
of  a  city  to  suppress  gaming  and  gambling 
houses,  Portland  v.  Yick,  75  Pac.  706,  709, 
44  Or.  439,  102  Am.  St  Rep.  633. 

"We  approve  the  language  used  in  the 
opinion  of  Ballock  v.  State,  20  Atl.  184,  73 
Md.  1,  8  L.  R.  A.  671,  25  Am.  St  Rep.  559, 
where  it  is  said:  'Our  statute  does  not  justi- 
fy a  court  in  deciding  a  thing  Is  not  a  "lot- 
tery" simply  because  there  can  be  no  loss, 
when  there  may  be  considerable  contingent 
gain,  or  because  it  lacks  some  element  of  a 
lottery  according  to  some  particular  diction- 
ary definition  when  it  has  all  the  other  ele- 
ments, with  all  the  pernicious  tendencies 
which  the  state  is  seeking  to  prevent' "  Peo- 
ple V.  McPhee,  103  N.  W.  174,  176,  139  Mich. 
687,  69  L.  R.  A.  505,  5  Ann.  Cas.  835. 

The  general  definition  of  a  "lottery"  was 
declared  to  correspond  with  Gen.  St  Minn. 
1894,  t  6576,  defining  it  as  a  scheme  for 
the  distribution  of  property  by  chance,  among 
persons  who  have  paid  or  agreed  to  pay  a 
valuable  consideration  for  the  chance,  wheth- 
er called  a  lottery,  rafi[le,  or  gift  enterprise, 
or  by  some  other  name.  State  ex  rel.  Hath- 
om  V.  United  States  Express  Co.,  104  N.  W. 
556,  558,  95  Minn.  442  (citing  5  Words  and 
Phrases,  pp.  4245-4248). 

A  "lottery"  embraces  the  elements  of 
procuring  through  lot  or  chance,  by  the  in- 
vestment of  a  sum  of  money,  some  greater 
amount  of  money.  A  contract  containing  a 
prize  feature  dependent  on  chance,  the  writ- 
ing of  new  contracts  and  lapsation,  both  of 
which  are  contingencies  over  which  the  par- 
ties have  no  control  and  which  they  can- 
not forecast,  is  a  "lotteiy."  Fidelity  Fund- 
ing Co.  V.  Vaughn,  90  Pac.  84,  37,  18  OkL  13, 
10  L.  R.  A.  (N.  S.)  1123. 

A  company  operated  a  scheme  containing 
investment  and  loan  features.  The  oppor- 
tunity to  obtain  a  loan  was  determined  to  a 
large  extent  by  the  way  in  which  the  appli- 
cations were  received  at  the  office  of  the  com- 
pany, and  where  a  number  of  applications 
were  received  at  the  same  time  they  were  put 
on  the  records  of  the  company  as  they  were 
opened  and  recorded.  The  investment  fea- 
tures were  not  particularly  attractive,  and 
the  main  feature  of  the  scheme  was  the  loan 
feature,  and  the  proposed  loan  contracts 
contained  attractive  terms.     Held,  that  the 


scheme  was  a  lottery  because  of  a  considera- 
tion and  because  of  the  existence  of  chance, 
based  on  obtaining  a  low  number  and  there- 
by obtaining  a  loan,  and  because  the  obtain- 
ing of  a  loan  at  an  early  date  was  the  prize 
in  the  scheme,  since  to  constitute  a  lottery 
there  must  be  a  consideration,  chance^  and 
prize.  United  States  v.  Purvis,  195  Fed.  618, 
620. 

A  contract  for  the  sale  and  purchase  of 
stamps  for  delivery  by  the  buyer  to  his  cus- 
tomers, which  contemplates  that  the  holders 
thereof  shall  by  chance  dispose  of  an  automo- 
bile furnished  by  the  seller  of  the  stamps,  is 
a  lottery,  and  the  contract  is  void.  American 
Copying  Co.  v.  Thomi>son  (Tex.)  110  S.  W. 
777,  779. 

The  derivation  of  the  word  •'lottery''  in- 
dicates its  general  definition  as  the  "distri- 
bution of  anything  by  lot"  or  "the  drawing 
of  lots,"  and  the  scheme  known  as  "lottery" 
is  defined  as  one  "for  raising  money  by  sell- 
ing chances  to  share  in  a  distribntion  of 
prizes"  or  a  "scheme  for  the  distribution  of 
prizes  by  chance  among  persons  purchasing 
tickets;  the  corresponding  numbered  slips, 
or  lots  representing  prizes  or  blanks,  being 
drawn  from  a  wheeL"  An  Indictment  for 
using  the  mails  to  defraud,  in  violation  of 
Rev.  St  §  5480,  by  subdividing  a  tract  of  land 
in  Louisiana  of  small  value  into  lots  10  or  20 
feet  square,  and  selling  certificates,  eadti 
purporting  to  give  the  holder  an  option  to 
purchase  an  interest  in  a  lot,  upon  fiilse 
representations  that  the  lots  were  within  an 
oil  district  and  very  valuable,  and  that  large 
cash  offers  had  been  made  for  certain  of  the 
same,  construed,  and  held  to  charge  a  scheme 
and  artifice  to  defraud  within  the  meaning 
of  the  statute,  which,  when  carried  on  by 
means  of  correspondence  through  the  mails» 
constituted  a  violation  thereof,  and  not  to 
describe  a  "lottery"  or  "gambling  enterprise." 
Oourdain  v.  United  States,  154  Fed.  453,  458, 
83  C.  C.  A.  309  (quoting  and  adopting  the 
definition  in  Century  Dictionary,  and  citing 
Lottery  Case,  23  Sup.  Ct  321,  188  U.  8.  321« 
353,  47  L.  Ed.  492). 

"Bishop  defines  a  lottery'  as  'any  scheme 
whereby  one  on  paying  money  or  other  val- 
uable thing  to  another  becomes  entitled  to 
receive  from  him,  such  a  return  In  value  or 
nothing,  as  some  formula  of  chance  may  de- 
termine.' "  An  indictment  under  Rev.  St 
§  3894,  for  sending  through  the  malls  a  news- 
paper containing  an  advertisement  of  a  lot- 
tery or  gift  enterprise,  or  a  complete  or  par- 
tial list  of  prizes  awarded  at  the  drawing  of 
a  lottery  or  gift  enterprise,  must  aver,  ^- 
ther  specifically  or  by  necessary  intendment, 
the  existence  of  a  lottery  or  gift  enterprise. 
United  States  v.  Irvine,  156  Fed.  376^  377 
(quoting  2  Bish.  St  Crimes,  §  952). 

A  financial  co-operative  scheme,  which 
contemplates  the  creation  of  a  fund  out  of 
enrollment  fees  and  monthly  dues,  to  be  re- 
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turned  to  the  members  at  the  end  of  a  fixed 
period  of  membership  in  the  shape  of  "reali- 
zations," the  amount  of  which  will  depend 
upon  the  growth  in  membership,  tbe  plan 
being  certain  to  inyolve  a  loss  to  every  one 
interested  as  soon  as  the  number  of  mem- 
bers ceases  to  increase,  because  of  the  ab- 
sence of  any  provision  for  a  reserve  fund,  is 
a  lottery,  or  scheme  for  the  distribution  of 
money  by  lot  or  chance,  within  the  meaning 
of  tbe  provisions  of  Rev.  St.  §  3929,  as  amend* 
ed  by  Act  Sept  19.  1890,  c.  908,  26  Stat  465, 
and  of  section  4041,  and  of  Act  March  2, 
1895,  c.  191,  §  4,  28  Stat  964,  empowering 
the  Postmaster  General  to  deny  the  privileges 
of  tbe  mails  and  the  money  order  and  reg- 
istered letter  service  to  persons  engaged  in 
certain  probibited  enterprises.  Public  Clear- 
ing House  V.  Coyne,  24  Sup.  Ct  789,  796, 
194  U.  S.  497,  48  L.  Bd.  1092. 

The  term  "lottery"  in  law  is  of  wide 
signification.  In  Horner  v.  United  States, 
13  Sup.  Ct  409,  147  U.  S.  449,  37  U  Ed.  237, 
Mr.  Justice  Blatchford  discussed  various  defi- 
nitions of  lottery,  and  among  others  approved 
that  found  in  Worcester's  Dictionary,  in 
which  it  is  defined  to  be  "a  game  of  hazard 
in  which  small  sums  are  ventured  with  the 
chance  of  obtaining  a  large  value,  either  in 
money  or  other  articles."  A  scheme  by  which 
certificates  are  issued  by  a  corporation,  on 
each  of  which  the  holder  agrees  to  pay  $1 
per  week,  subject  to  forfeiture  for  nonpay- 
ment, and  about  75  per  cent  of  which  pay- 
ments are  paid  into  a  "mutual  benefit  credit 
fund"  until  all  certificates  prior  in  date  have 
matured  and  been  canceled,  when  his  own 
certificate  shall  mature,  and  he  shall  be 
paid  from  such  fund  the  sum  of  ^  for  each 
week  sudi  certificate  has  been  in  force,  pro- 
vided there  is  so  much  in  the  fund,  not  ex- 
ceeding however  $160,  is  a  "lottery"  within 
the  meaning  of  Rev.  St  §  3894,  and  any  person 
engaged  in  conducting  such  scheme  by  means 
of  letters  or  circulars  sent  through  the  mails 
is  guilty  of  a  criminal  ofPense  under  said  sec- 
tion. Fitzsimmons  v.  United  States,  156  Fed. 
477,  479,  84  C.  C.  A.  287,  13  Lw  R.  A.  (N.  S.) 
1095;  Id^  156  Fed.  482,  84  0.  0.  A.  292. 

Where  a  pecuniary  consideration  is  paid, 
and  it  is  determined  by  lot  or  chance,  ac- 
cording to  some  scheme  held  out  to  the  pub- 
lic, what  and  how  much  he  who  pays  the 
money  Is  to  have  for  it,  that  is  a  "lottery." 
It  Is  a  sort  of  gaming  contract  by  which, 
for  a  valuable  consideration,  one  may,  by 
favor  of  the  lot,  obtain  a  prize  of  a  value 
superior  to  that  of  the  amount  or  value  of 
that  which  he  risks.  It  is  a  scheme  by  which 
a  result  is  reached  by  some  action  or  means 
taken,  and  in  which  result  man's  choice  or 
will  has  no  part,  nor  can  human  reason, 
foresl^t,  sagacity,  or  design  enable  him  to 
know  or  deternoine  such  result  until  the  same 
has  been  accomplished.  However,  it  should 
not  be  concluded  that  the  term  "lot  or  chance" 
implies  that  if  any  element  of  oertaiuty  or 
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skill  enters  into  the  scheme  it  therefore  re- 
lieves it  of  its  character  as  a  •'lottery"  or 
scheme  of  chance.  A  guessing  contest  in- 
stituted by  a  newspaper  company,  by  which 
persons  are  invited  to  deliver  to  the  company 
50  cents  each,  24  cents  of  which  being  pay- 
ment for  a  subscription  to  the  newspaper  and 
26  cents  for  the  privilege  of  making  a  guess 
upon  the  total  vote  for  a  state  officer  who  is 
to  be  chosen  at  an  approaching  election,  the 
guesser  coming  nearest  to  the  actual  total 
vote  cast  to  receive  a  money  prize  from  the 
fund  equal  to  one-tenth  thereof,  and  others 
next  nearest  to  receive  from  the  fund  lesser 
money  prizes,  is  within  the  condemnation  of 
the  statute  of  Ohio  against  ''lotterlei^'  and 
schemes  of  chance,  and  is  an  unlawful  enter- 
prise. And  a  similar  scheme,  involving  the 
same  amount  of  payment  by  each  person, 
but  differing  from  the  former,  in  that  there 
is  to  be  no  subscription  to  a  paper,  and  the 
prizes  promised  are  definite  amounts  from 
$5,900  down  to  $2,  is  equally  within  the  con- 
demnation of  the  statute  and  unlawful.  Ste- 
vens v\  Cincinnati  Times-Star  Co.,  f3  N.  B. 
1058,  1060,  72  Ohio  St  112,  106  Am.  St  Rep. 
586. 

A  guessing  contest  prior  to  the  presi- 
dential election  of  November,  1904,  by  which 
defendant  agreed  to  give  $10,000  to  the  per- 
son who  would  make  the  nearest  correct 
estimate  of  the  total  popular  vote  cast  for 
the  office  of  President  of  the  United  States, 
on  November  8,  1904,  and  $5,000  for  the  sec- 
ond nearest  correct  estimate,  persons  filing 
guesses  being  required  to  pay  small  sums  as 
a  subscription  to  a  periodical  named  in  the 
advertisement,  constituted  a  'lottery"  in  vio- 
lation of  the  federal  laws  and  also  of  Comp. 
Laws  Mich,  f  11,344,  providing  that  every  per- 
son who  shall  set  up  or  promote  within  the 
state  any  "lottery"  or  gift  enterprise  for 
money,  or  shall  dispose  of  any  property,  real 
or  personal,  goods,  chattels,  or  mechandlse, 
or  any  valuable  thing,  by  way  of  'lottery" 
or  gift  enterprise,  shall  be  punished,  etc. 
Waite  v^  Press  Pub.  Ass'n,  155  Fed.  68,  59, 
85  C.  C.  A.  576.  11  U  R.  A  (N.  S.)  609, 
12  Ann.  Cas.  319. 

Bond  iiiTestmeiit  scheme 

Where  an  investment  company  issues 
bonds,  numbered  consecutively  in  the  order 
in  which  applications  happen  to  be  received 
by  the  secretary,  and  the  time  of  payment 
of  the  bonds,  and  consequently  their  value, 
depend  on  the  number  they  happen  to  re- 
ceive, the  scheme  is  a  lottery.  Siver  v.  Guar- 
antee Inv.  Co.,  81  S.  W.  1098,  1100,  183 
Mo.  41. 

Disposal  of  property  by  oliamoe 

Under  Pen.  Code,  |§  323,  327,  defining  a 
lottery  as  a  scheme  for  the  distribution  of 
property  by  chance  among  persons  who  have 
paid  a  valuatde  consideration  for  the  chance, 
and  making  advertising  a  lottery  a  misde- 
meanor, a  scheme  for  the  distribution  of 
money  and  cigars  among  purchasers  of  cer- 
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tain  brands  of  cigars  who  will  estimate  most 
closely  the  number  of  cigars  of  all  brands  on 
which  taxes  would  be  collected  by  the  gov- 
ernment  during  a  named  month  is  a  "lot- 
tery/' though  the  distribution  does  not  de- 
pend exclusively  on  chance,  and  the  adver- 
tising of  the  same  is  a  misdemeanor.  Peo- 
ple ex  rel.  Ellison  v.  Lavin,  71  N.  E.  753,  754, 
179  N.  Y.  ie4,  66  L.  B.  A.  601,  1  Ann.  Gaa 
165. 

As  samlflins  device 

See  Gambling  Device. 

Game  of  skill 

"A  lottery  is  commonly  understood  as  a 
scheme  for  the  distribution  of  prizes  by  lot 
or  chance,  especially  a  gaming  scheme  in 
which  one  or  more  tickets  bearing  particu- 
lar numbers  draw  prizes,  and  the  rest  of  the 
tickets  are  blank."  A  knife  rack,  consisting 
of  an  inclined  table,  with  knives  stuck  there- 
in, and  so  arranged  that  rings  could  be 
thrown  on  them,  which  rings  are  sold  to  cus- 
tomers, who  endeavor  to  ring  the  knives  on 
the  tabfe,  they  being  entitled  to  any  knives 
rung,  or  on  which  the  rings  caught,  is  not 
a  lottery.  McRea  v.  State,  81  S.  W.  741,  46 
Tex.  Cr.  B.  489. 

CAtt  enterprise 

Under  the  provisions  of  Rev.  St  (  8394, 
as  amended  by  Act  Aug.  5,  1909,  c.  6,  {  33, 
that  no  packages  of  manufactured  tobacco 
shall  be  permitted  to  have  packed  in  them 
"any  paper,  certificate  or  instrument  purport- 
ing to  be  or  represent  a  ticket,  chance,  ^are 
or  interest  in,  or  dependent  upon,  the  event 
of  a  lottery,"  the  definition  of  a  lottery  is 
not  limited  to  a  scheme  whereby  the  value  of 
the  certificate  or  ticket  is  dependent  upon 
lot  or  chance,  but  includes  as  well  a  scheme, 
whereby  the  possession  of  a  certificate  or 
prize,  having  a  fixed  value,  is  made  to  de- 
pend on  lot  or  chance,  and  the  statute  is 
violated  by  concealing  In  1  out  of  each  100 
five-cent  cuts  of  plug  tobacco  a  tag  redeem- 
able by  the  maker  for  50  cents.  •  United 
States  V.  One  Box  of  Tobacco,  "Foot  Prints," 
190  Fed.  731,  732,  111  C.  C.  A.  459. 

Defendant,  to  induce  the  sale  of  a  cereal 
called  "Mother's  Oats,"  placed  in  each  pack- 
age a  coupon  on  which  one  of  the  letters 
which  spelled  the  word  "Mother's"  was  print- 
ed, and  offered  premiums  to  persons  holding 
coupons  which  would  spell  the  word  "Moth- 
er's"; the  letter  "O"  belnp  placed  on  only 
one  coupon  in  500.  Held,  that  such  scheme 
was  a  lottery,  within  Act  Cong.  March  2, 
1895,  c.  191,  providing  that  any  person  who 
shall  cause  to  be  carried  from  one  state  to 
another  in  the  United  States  any  pap^,  cer- 
tificate, or  instrument  purporting  to  be  or 
representing  a  ticket,  chance,  share,  or  in- 
terest in,  or  dependent  upon  the  event  of,  a 
lottery,  etc.,  or  other  similar  enterprises  of- 
fering prizes  dependent  upon  lot  or  chance, 
shall  be  guilty,  etc.  United  States  v.  Jeffer- 
son, 134  Fed.  299,  30a 


Poliojr  playijii; 

A  scheme,  generally  known  as  flaying 
policy,"  whereby  an  association  sells  for 
five  cents,  or  any  other  specific  sum  of 
money,  certificates  or  tickets  which  entitle 
the  purchaser  to  a  lead  pencil  of  trifling 
value,  and  also  permits  such  purchaser  to 
select  certain  numbers,  say  3-9-13,  which,  if 
all  drawn  by  a  blind-folded  boy  from  a  re- 
volving wheel  in  which  several  numbers  are 
placed,  entitle  the  person  purchasing  the  cer- 
tificate or  ticket  to  a  prize  of  money  much 
larger  in  amount  than  he  has  paid  for  his 
certificate  or  ticket,  is  a  "lottery."  State  ex 
rel.  Kellogg  v.  Mercantile  Ass'n,  25  Pac.  984, 
985,  45  Kan.  351,  11  L.  R.  A.  430,  23  Am.  St 
Rep.  727. 

Pool  seUini* 

Rev.  Code  1852,  amended  to  1893,  p. 
396,  provides  that  if  any  person  shall  sell 
or  dispose  of  any  lottery  policy,  certificate,  or 
of  anything  by  which  such  person  or  any 
number  of  persons  promises  or  guarantees 
that  any  particular  number,  character,  ticket 
or  certificate  shall,  in  an  event  or  on  the 
happening  of  any  contingency  in  the  nature 
of  a  lottery,  entitle  the  purchaser  or  holder 
to  receive  money,  property,  or  evidence  of 
debt,  every  person  so  offending  shall  on  con- 
viction be  subject  to  a  penalty.  Held,  that 
the  fact  that  tidsets  representing  member- 
ship in  a  baseball  pool  did  not  in  themselves 
show  a  promise  or  guaranty  that  on  the 
happening  of  an  event,  the  holder  should 
be  entitled  to  money,  did  not  save  the  scheme 
from  being  a  violation  of  the  statute,  since 
the  term  "lottery,"  as  used  therein,  includes 
any  scheme  for  the  distribution  of  money  or 
prizes  by  chance,  not  limited  to  a  sale  of 
tickets  nor  to  the  terms  or  promises  printed 
or  written  upon  them.  State  v.  Sedgwick 
(Del.)  81  Atl.  472,  473,  2  Boyce,  453. 

As  public  nvisaiiee 

See  Public  or  Common  Nuisance. 

TradiAK  stamp  business 

There  can  be  no  "lottery,"  in  the  ab- 
sence of  the  element  of  chance.  A  trading 
stamp  business,  consisting  of  the  selling  of 
checks  or  stamps  to  merchants,  who  give 
the  same  to  their  customers  on  purchases  of 
goods,  the  number  of  stamps  given  being  be- 
ing determined  by  the  amount  of  the  pur- 
chase, and  the  stamps,  on  presentation  at  the 
trading  stamp  store,  entitling  the  holders  to 
select  any  article  from  the  assortment  of  ar- 
ticles, each  article  being  plainly  marked  with 
its  value  in  stamps,  such  value  not  being 
greater  than  the  market  value  of  the  articles, 
is  not  a  "lottery,"  within  a  statute  denounc- 
ing lotteries,  etc  State  v.  Shugart,  35  South. 
28,  29,  138  Ala.  80,  100  Am.  St  Rep.  17. 

Three  things  must  concur  in  order  to  con- 
stitute a  "lottery":  (1)  There  must  be  the 
purchase  of  a  right ;  (2)  the  right  must  be  a 
contingent  one  to  receive  something  greater 
than  that  which  is  purchased;    and  (8)  the- 
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coDtlDgent  light  mtist  depend  upon  a  lot  or 
chftnce.  Const  art  IB,  i  2,  and  Mills'  Ann.  St 
I  2927,  prohibiting  "lotteries"  or  gift  enter- 
prises, does  not  authorize  an  ordinance  pro- 
hibiting gift  enterprises,  designed  to  include 
the  giving  of  trading  stamps,  since  the  term 
"gift  enterprise'*  as  used  in  the  Constitution 
and  statute  applied  only  to  transactions  in 
which  the  element  of  chance  is  involved. 
City  and  County  of  Denver  v.  Frueauff,  88 
Pac.  389,  394,  39  Colo.  20,  7  L.  B.  A.  (N.  S.) 
1131,  12  Ann.  Cas.  521  (quoting  and  adopt- 
ing definitions  in  Lohman  v.  State,  81  Ind. 
17). 

LOTTERT  TICKET 

A  *'tlcket"  is  a  thing  ^diich  is  holder's 
means  of  making  good  his  rights.  Policy 
slips  written  by  a  customer  to  indicate  a 
choice  of  numbers  and  delivered  b7  him  to  an 
agent  of  the  policy  game  to  be  forwarded  by 
him  to  headquarters  in  another  state  are  not 
within  tlie  provisions  of  the  act  of  Congress 
making  it  an  offense  against  the  United 
States  to  be  caused  to  be  carried  from  one 
state  to  another  any  ticket  in  a  "lottery." 
Francis  T.  United  States,  23  Sup.  Ct  334, 
335,  186  U.  S.  870,  47  JU  Bd.  606. 

LOW 

See  Too  Low. 

XOW  BBIDOE 

In  railroad  parlance,  a  "low  bridge*'  is 
one  so  low  as  to  prevent  those  engaged  npon 
box  cars  in  the  freight  service  from  passing 
mider  the  same  in  a  standing  position.  Hol- 
ier V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  129 
X.  W.  220,  221,  113  Minn.  173. 

LOW  jonrr 

A  "low  joint"  in  a  railroad  is  where  a 
tie  uDderneath  that  Joint  has  been  pounded  so 
many  times  by  wheels  passing  over  It  that 
there  is  a  little  space  underneath  that  tie, 
so  that  the  rails  wUl  give  when  the  wheels 
go  over  it  Chicago,  M.  &  St  P.  R.  Co.  v. 
Benton,  132  Fed.  460,  461,  65  C.  C.  A.  660. 

IiOW-WATEB  ICABK 

Ordinary  Low- Water  Mark. 

The  ''low-water  mark"  which  under  Act 
Aug.  19,  1749,  is  the  boundary  line  between 
York  and  Lancaster  counties,  is  the  line  to 
which  the  water  recedes  at  ordinary  states 
of  low  water,  and  not  the  lowest  line  the 
water  has  ev^  been  known  to  reach«  Appeal 
of  York  Haven  Water  Power  Co.,  62  Atl.  97, 
98, 100,  212  Pa.  622. 

Where  In  ejectment  the  location  of  a 
*1ow-water  mark"  of  tidewater  on  the  east- 
erly side  of  a  creek  is  involved,  it  can- 
not be  assumed  without  proof  that  that  mark 
was  not  west  of  the  center  line  of  the  creek, 
Mnce  one  bank  may  have  fallen  sheer,  and 
the  other  have  been  a  shoal  very  nearly  the 


whole  width  of  the  creek.    Heiney  y.  Nolan, 
67  AtL  1006,  1009,  75  N.  J.  Law,  897. 

"Low-water  mark"  of  natural  fresh  wa- 
ter rivers  is  the  water's  edge  at  its  lowest 
stage.  City  of  Peoria  v.  Central  Nat  Bank, 
79  N.  E.  296,  299,  224  111.  43,  12  L.  R.  A. 
(N.  S.)  687. 

Fresh  rivers  not  subject  to  tide  may  rise 
and  fall  at  certain  seasons  and  thus  have  de- 
fined high  and  low  water  marks.  The  'low- 
water  mark"  is  the  point  to  which  the  river 
recedes  at  its  lowest  stage,  while  the  ''high- 
water  mark"  is  the  line  which  the  river  im- 
presses on  the  soil  by  eovertng  it  for  suffi- 
cient periods  to  deprive  It  of  vegetation  and 
to  destroy  its  value  for  agriculture.  State 
ex  rel.  Cltisens'  Electric  lighting  &  Power 
Co.  V.  LongfeUow,  69  S.  W.  374,  377,  169  Mo. 
109  (citing  Gould,  Waters  [3d  Ed.]  |  45). 

The  margin  of  the  bed  of  a  river  which 
lies  between  high  and  low  water  mark  is 
called  the  "beach"  or  "shores"  wfaidL  Is  actu- 
ally a  part  of  the  bed  of  the  river,  and,  when 
the  river  is  at  its  fall  flow,  whether  caused 
by  the  tide  or  by  the  natural  inciease  of 
waters  by  rains,  floods,  and  the  like,  filling  Its 
natural  bed  to  Its  hi^^Mst  reach  of  flow,  tt 
marks  Ha  bifh^^watec,  while  Its  lessened 
range  of  flow  by  sommer  heats  shows  its 
low-water,  mark.  Son  IMal  Ranch  v.  May 
Land  Oo.,  119  Pac.  768,  762,  61  Or.  206. 

LOW  WOMAN 

The  statement  of  a  person  of  another 
that  she  is  a  "low  woman"  and  "half  ne- 
gress"  does  not  impute  a  .want  of  chastity. 
Kenwortby  v.  Brown,  92  N.  X.  Supp.  34,  36, 
45  Misc.  Rep.  292. 

LOWERMOST  PORTION 

The  words  "beginning  from  the  lower- 
most portion  thereof*'  should  be  construed  as 
meaning  from  the  lowermost  portion  of  the 
bed  of  stream;  not  from  the  lowest  depths 
of  some  hole  or  sudden  depression  therein, 
but  from  the  lowermost  part  of  the  general 
contour  of  the  chanuel.  Krause  v.  Oregon 
Iron  &  Steel  Co.,  77  Pac.  833,  886,  46  Or.  378. 

X^WEST  BIDDER 

A  single  bid  for  public  work  made  under 
due  advertisements  for  bids,  pursuant  to  an 
ordinance  requiring  such  method  of  letting 
contracts,  auUiorizes  the  city  council  to  con- 
tract with  the  bidder;  the  term  "lowest," 
in  such  connection,  being  used  in  its  logical 
and  practical,  rather  than  its  grammatical, 
sense.  Hager  v.  Melton,  66  S.  E.  13,  17,  66 
W.  Va.  62. 

The  expression  "lowest  bidder"  necessar- 
ily implies  a  common  standard  by  which  to 
measure  the  respective  bids,  and  that  com- 
mon standard  must  necessarily  be  previously 
prepared  specifications  of  the  work  to  be  done 
and  materials  to  be  furnlished.  Where  an 
equipment  of  an  automatic  fire  alarm  office 
for  a  city,  as  designed  by  the  dty  electriciafi, 
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was  authorized  by  ordinance,  a  subseqiient 
notice  to  bidders,  after  call  for  bids  had  been 
published,  which  abrogated  the  specifications 
and  established  in  lieu  thereof  an  equipment 
which  the  board  and  city  electricians  might 
deem  adequate,  rendered  the  bids  void  und^r 
the  requirements  of  the  city  charter  that  pub- 
lic improvements  made  by  contract  should 
be  let  to  the  "lowest  bidder^'  and  that  the 
contracts  and  specifications  must  at  that  time 
be  on  file  subject  to  public  inspection.  Gos- 
hert  ▼.  Seattle.  107  Pac.  860,  862,  57  Wash. 
645. 

LOWEST  RESPONSIBLE  BIDDER 

The  expression  "lowest  bidder"  necessar- 
ily implies  a  common  standard  by  which  to 
measure  respective  bids,  which  standard  must 
necessarily  be  previously  prepared  specifica- 
tions of  work  to  be  done  and  materials  to  be 
furnished;  spedflcations  freely  accessible  to 
all  who  may  desire  to  compete,  on  which 
alone  their  respective  bids  must  be  based. 
By  the  phrase  "lowest  responsible  bidder," 
as  used  in  a  statute  relating  to  school  build- 
ings, it  was  not  intended  to  Umit  the  i)ower 
of  the  board  to  the  simple  examination  of  the 
dififerent  bids  tendered  without  reference 
from  whom  they  came,  and  that  they  should 
blindly  select  one  solely  from  the  considera- 
tion that  it  was  lowest  in  price,  but  it  re- 
quired the  board  to  select  that  bidder  who, 
all  things  being  considered,  had  ability  to 
respond  to  the  requirements  of  the  contract 
having  full  regard  to  the  subject-matter. 
The  word  "responsible,"  as  employed  in  the 
act  when  applied  to  contracts  requiring  for 
their  execution  not  only  pecuniary  ability, 
but  also  Judgment  and  skill,  imposes  not 
merely  a  ministerial  duty  on  the  dty  au- 
thorities, but  also  duties  and  powers  deliber- 
ate and  discretionary.  Hannan  v.  Board  of 
Education  of  City  of  Lawton,  107  Pac  646, 
650,  654,  25  Okl.  372,  30  L.  R.  A.  (N.  S.)  214 
(citing  Mazet  v.  Qty  of  Pittsburgh,  20  Atl. 
693, 137  Pa.  548 ;  Commonwealth  ex  reL  Sny- 
der V.  Mitchell,  82  Pa.  343). 

The  statute  requiring  that  contracts  for 
public  improvements  shall  be  let  to  the  low- 
est responsible  bidder  does  not  require  the 
letting  of  contracts  to  the  lowest  bidder,  on 
ascertaining  his  financial  responsibility  only, 
but  the  term  "responsible"  Includes  the  abili- 
ty to  respond  by  the  discharge  of  the  con- 
tractor's obligations  in  accordance  with  what 
may  be  expected  or  demanded  under  the  con- 
tract, and  where  the  board  of  local  improve- 
ments has  exercised  its  discretion  in  the 
award  of  a  contract  for  a  public  improve- 
ment, the  presumption  arises  that  its  action 
was  legal,  and  the  party  asserting  the  contra- 
ry has  the  burden  of  overcoming  the  pre- 
sumption by  proof  that  the  board  acted  with- 
out Jurisdiction  or  fraudulently.  Hallet  v. 
City  of  Elgin,  98  N.  B.  530,  532,  254  111.  343. 

The  word  "responsible"  in  the  phrase 
"lowest  responsible  bidder,"  as  used  in  Gen. ' 


St  1909,  i  1017,  providing  for  competitive 
bids  before  awarding  contracts  for  public 
improvements,  implies  skill.  Judgment,  and 
integrity  necessary  to  a  faithful  performance 
of  the  contract,  as  well  as  sufficient  financial 
resources  and  ability.  Williams  v.  City  of 
Topeka,  118  Pac  864,  866,  85  Kan.  857,  38 
L.  B.  A.  <N.  S.)  672,  Ann.  Cas.  1913A,  «97. 

Where  one  whose  bid  for  county  road 
work  was  the  lowest  as  to  part  of  the  work 
failed  to  submit  samples  of  material  to  be 
tested  as  reasonably  requested  and  the  bid 
of  the  one  to  whom  the  contract  was  award- 
ed was  the  lowest  on  all  the  work,  such  lat- 
ter bid  could  be  regarded  and  accepted  by 
the  county  commissioners  as  the  "bid  of  the 
lowest  responsible  bidder,"  as  required  by 
statute.  Suburban  Inv.  Co.  v.  Hyde^  65 
South.  76,  78,  61  Fla.  809. 

LUBRICATOR 

See  Force  Feed  Lnbricatox; 

LUCID  INTERVAL 

The  court  was  well  within  the  rale  laid 
down  by  text-writers  and  cases,  in  Instruct- 
ing that  by  the  term  "ludd  interval'*  is 
meant  that  period  of  time  during  which  the 
person  concerned,  had  so  far  regained  the  po- 
sition of  her  faculties  as  to  be  of  sound  and 
disposing  mind  and  memory  as  defined  there- 
in, and  that  it  does  not  mean  that  there  has 
been  a  simple  diminution  In  her  Insanity,  but 
that  her  mind  has  been  temporarily  restored 
to  sanity,  and  sufficiently  restored  to  quali- 
fy her  to  make  a  will  as  a  person  of  sound 
and  disposing  mind  and  memory.  King  v. 
Gilson,  90  S.  W.  367,  370,  191  Mo.  307. 

"A  *lucid  interval,*  under  the  dvil  law,  is 
not  an  apparent  tranquility  or  seeming  re- 
pose. It  is  not  a  simple  diminution  or  re- 
mission of  the  disease,  but  a  temporary 
cure — an  intermission  so  clearly  marked  that 
it  perfectly  resembles  a  return  to  health. 
And,  as  the  nature  of  the  Interval  cannot  be 
ascertained  in  an  instant,  it  must  continue 
during  a  length  of  time  sufficient  to  give  the 
certainty  of  the  temporary  return  to  reason. 
The  time  must  in  all  cases  be  considerable. 
*  *  *  The  Roman  lurisconsults  distin- 
guished two  classes  of  insane  persons.  Chie 
class  they  called  'furlosos* ;  the  other,  *mente 
captos.*  *  *  *  All  the  Roman  laws  which 
speak  of  'lucid  Intervals'  have  exclusive  ref- 
erence to  the  first  class.  For  Instance,  the 
Law  39,  Digest  de  Judidls,  authorized  the  in- 
sane  of  the  first  class  to  dlsdiarge  judicial 
functions  during  ludd  intervals.  But  this 
was  never  permitted  In  cases  of  simple  In- 
sanity." Succession  of  Morere,  38  South.  435, 
437,  114  La.  506  (quoting  and  adopting  defi- 
nition In  Aubert  v.  Aubert,  6  La.  Ann.  106, 
quoting  from  Ck>inrDellsle»  Donations  et  Tea- 
taments,  p.  82). 
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"By  *lucld  Intervals'  la  meant,  not  merely 
a  cessation  of  the  violent  symptoms  of  the 
disorder,  but  a  temporary  restoration  of  rea- 
son such  as  to  create  responsibility  for  acts 
done  during  its  continuance.  Still,  restora- 
tion of  the  mental  faculties  to  their  original 
condition  Is  not  necessary.  It  is  sufficient  if 
there  be  such  restoration  that  the  person  is 
able,  beyond  doubt,  to  comprehend  and  to 
do  the  act  with  such  reason,  memory,  and 
judgment  as  to  make  it  a  legal  act"  Team 
Y.  Bryant,  61  S.  B.  148,  150,  71  S.  0.  331. 

LUCRATIVE  OFFICE 

The  deputy  auditorship  of  a  county  is  a 
"Incratlve  office*'  within  Bums'  Ann.  St  IMS, 
i  9539,  providing  that  no  person  holding  a 
Incrative  posltipn  shall  be  a  notary  public, 
and  bis  acceptance  of  such  office  shall  vacate 
bis  appointment  as  notary.  Sharp  v.  State 
and.)  99  N.  B.  1072,  1076. 

A  'lucrative  office"  is  one  whose  pay  is 
affixed  to  the  performance  of  its  duties;  and, 
when  the  duties  of  the  office  are  fixed  by 
statute,  it  is  immaterial  that  the  compensa- 
tion of  the  officer  is  fixed  by  some  other  board 
or  officer.  The  office  of  deputy  sheriff,  wheth- 
er entitled  to  the  compensation  fixed  by  con- 
tract between  the  sheriff  and  the  deputy,  or 
entitled  to  the  fees  allowed  by  law,  la  a  lucra- 
tive office,  within  Const  art  2,  §  26,  declaring 
that  no  ];)er8on  shall  hold  more  than  one 
Incratlve  office  at  the  same  time.  State  t. 
Slagle,  89  S.  W.  326,  327,  116  Tenn.  336  (cit- 
ing State  ex  rel.  Piatt  v.  Kirk,  44  Ind.  401, 
15  Am.  Bep.  239 ;  Chambers  v.  State  ex  rel. 
Barnard,  26  N.  B.  393,  127  Ind.  365,  U  H  R. 
A  613). 

Rev.  St  U.  S.  SI  124&-1260,  provide  for 
the  retirement  of  army  officers.  Section  1260 
anthorlzes  the  assignment  of  retired  officers 
to  duty  at  the  Soldiers'  Home,  and  by  subse- 
qnent  enactments  retired  officers  may  be  de- 
tailed for  service  with  the  militia  of  the  sev- 
eral states  or  in  colleges  and  military  schools, 
and  in  time  of  war  may  be  employed  on  ac- 
tlTe  duty  other  than  in  command  of  troops. 
Act  March  2,  1903,  c.  975,  32  Stat  927,  932 ; 
Act  April  23,  1904,  c  1486,  33  Stat  259 ;  Act 
Nov.  3,  1803,  c.  13,  28  Stat  7 ;  Act  Aug.  6, 
1884,  c  228,  28  Stat  223,  2  Supp.  Rev.  St 
U.  8. 226;  Act  April  21, 1904,  c  1403,  33  Stat 
226.  Held,  that  a  retired  army  officer  is  not, 
^  reason  of  such  retirement,  holding  an 
office  withiB  State  Const  art  4,  |  20,  making 
any  person  holding  any  lucrative  office  under 
the  United  States  ineligible  to  any  civil  office 
of  profit  under  the  state.  Beed  v.  Schon,  83 
Pka  77,  78,  2  OaL  App.  66. 

LUGGAGE 

See  Ordinary  Luggage;    Personal  Lug- 


See,  also,  Baggage. 


LUMBER 

See  Dressed  Lumber ;  Fire  Proofed  Lw»- 
ber ;  Logs,  Lumber^  and  Other  Timber ; 
Sawed  Lumber. 

Merchantable  lumber,  see  Merchantable. 

The  word  "lumber**  is  In  common  use  to 
describe  both  trees  suitable  to  saw  and  tlie 
products  Into  which  they  are  sawed.  Where 
a  deed  of  standing  lumber  and  trees  suitable 
to  saw  into  lumber  stipulated  that  the  lumber 
remaining  on  the  premises  at  the  end  of  a 
spedfled  time  should  revert  to  the  grantor, 
but  not  suggesting  that  the  trees  were  to  be 
sawed  on  the  premises,  it  was  held  that  the 
forfeiture  clause  applied  only  to  standing 
trees,  and  the  sawed  lumber  which  remained 
on  the  premises  after  expiration  of  the  speci- 
fied time  did  not  revert  to  the  grantor.  Tuttle 
V.  D.  W.  Pingree  Co.,  73  Aa  407,  408,  76 
N.  H.  288. 

The  meaning  of  the  word  "Hiniber"  is 
vague  and  indefinite,  and  it  has  different 
senses  according  to  the  context  In  which  it 
is  used  or  the  nature  of  the  transactions  to 
which  the  parties  refer.  Moet  often  it  des- 
ignates materials  of  wood  used  In  conetnict- 
ing  houses,  fences,  and  other  iflie  structures 
-—wooden  building  mateilaL  The  Stauiard 
Dictl<»iary  defines  It  as  '^timber  sawed  Into 
merchantable  form;  especially  boards;" 
the  Century,  as  "timber  sawed  or  spUt  for 
use,  such  as  Joists,  boards,  planks,  staves, 
hoops,  and  the  like;"  Webster's  Unabridged, 
as  'timber  sawed  or  split  Into  the  form  of 
beams,  Joists,  boards,  planks,  staves,  hoops, 
etc. ;  especially  that  which  Is  smaller  than 
heavy  timber."  Plaintiffs,  who  were  regular 
shippers  of  'lumber,"  ties,  and  piling,  wrote 
to  defendant  railroad,  asking  the  rate  on 
"lumber."  Defendant  replied,  gnaranteefaig 
a  rate  to  the  point  of  delivery  to  a  connect- 
ing carrier.  Plaintiff  shipped  ties,  for  which 
defendant  charged  and  collected  a  greater 
rate  than  agreed  on  in  its  letter  to  plain- 
tiff. Defendant's  tariff  sbeet  did  not  in- 
clude ties  within  the  term  "lumber,**  and 
there  was  no  evidence  that  defendant  un- 
derstood or  could  have  been  reasonably  ex- 
pected to  have  understood,  when  applied  to 
by  plaintiff,  that  the  latter  Intended  to  ship 
ties,  when  he  asked  the  rate  on  "lumber.'* 
Held,  that  the  letter  written  by  defendant 
did  not  amount  to  an  agreement  to  carry,  ties 
on  the  rate  specified  therein.  Greason  v.  St. 
Louis,  I.  M.  &  S.  By.  Co.,  86  S.  W.  722,  725, 
112  Mo.  App.  U6. 

When  plaintiff  applied  for  cars  for  the 
transportation  of  oak  cross-ties,  one  of  de- 
fendant carriers  had  a  joint  rate  to  Kansas 
points,  including  the  destination  of  the  ties, 
applying  to  "lumber,  car  loads,  all  kinds,"  of 
24  cents  per  100  pounds.  The  other  defend- 
ant carrier  had  a  similar  rate  on  'lumber, 
all  kinds,"  but  neither  carrier  had  a  specific 
rate  on  cross-ties.  Held,  that  "lumber''  being 
generally  defined  to  indude  "any  Umber  saw- 
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ed  or  split  for  use,"  whether  by  maul,  wedge, 
or  the  use  of  machinery  in  a  mill,  anything 
manufactured  out  of  a  log  with  saw,  ax, 
maul,  wedge,  or  machine,  for  building  houses, 
bridges,  fences,  or  railroads,  after  the  prod- 
uct leayes  the  log  for  commercial  use,  It  In- 
cluded the  cross-ties  within  such  joint-rate 
schedules.  Class! fication  of  railway  cross- 
ties  in  a  different  class  from  "lumber,"  impos- 
ing on  them  a  higher  rate^  constitutes  un- 
just discrimination.  American  Tie  &  Timber 
Co.  ▼.  Kansas  City  Southern  Ry.  Co.,  175 
Fed.  28,  32,  99  C.  C.  A.  44. 

Rer.  St.  1903,  c.  93,  §  46,  provides  that 
whoever  labors  at  cutting,  hauling,  rafting, 
or  driving  logs  or  lumber  shall  have  a  lien 
thereon  for  the  amount  due  for  his  personal 
services  and  the  service  performed  by  his 
team.  Held,  that  in  view  of  the  original 
provision  in  the  statute  (Laws  1848,  c.  72), 
providing  a  lien  for  "cutting,  hauling,  or 
driving  logs,  maats,  spars,  or  other  lumb^," 
meaning  other  lumber  ejusdem  generis,  in  a 
condition  similar  to  logs,  masts,  and  spars, 
that  is,  felled  but  not  manufactored,  but  de- 
signed for  ultimate  manufacture,  as  are  logs, 
or  not  to  be  manufactured,  as  are  spars  and 
masts,  the  word  "lumber"  in  section  46  is  not 
used  in  its  broadest  meaning  as  including 
both  the  manufactured  and  the  unmanufae- 
tuced  product;  but  no  Uen  is  given  for  cut- 
ting, or  hauling  manufactured  lumber. 
Mitchell  V.  Page  (Me.)  78  Atl.  570,  571. 

At  goods,  wares  and  meroliandiie 

See  Goods. 

I«ogfl  or  timbor  dlstlnsiiislied 

"Lumber"  is  to  be  distinguished  from  logs 
or  timber,  and  in  common  parlance,  as  well, 
means  more  than  ordinary  logs.  Crase  v. 
Ahibama  State  Land  Co.,  46  South.  479,  480, 
155  Ala.  4»31  (citing  defUiltlon  in  Webst  Diet). 

At  merchandlte 

See  Merchandise. 

Ttmbcir  synoAymoms 

Where,  in  a  suit  by  attachment  the  affi- 
davit set  up  a  lien  for  stumpage,  under  Code 
1907,  f  4814,  for  timber  sold,  and  the  com- 
plaint charged  for  lumber  sold,  but  also 
claimed  under  a  lien  for  stumpage  under  the 
statute,  which  gives  a  lien  for  timber  sold, 
the  word  "lumber,"  as  used  therein,  is  syn- 
onymous with  "timber,"  when  considered  in 
connection  with  all  the  averments  of  the  com- 
plaint and  the  affidavit,  as  against  an  objec- 
tion tbat  there  was  a  fatal  variance  between 
the  pleading  and  proof,  since  it  can  reasonably 
be  construed  to  harmonize  with  the  affidavit 
and  evidence  showing  a  sale  of  timber,  as 
distinguished  from  lumber.  Sligh  v.  Frix,  61 
South.  601,  602,  165  Ala.  230. 

LUMBER  AND  TIMBER 

Slabs  are  not  included  in  the  material 
designated  as  "lumber  and  timber"  in  the 
statute  giving  a  lien  on  the  lumber  and  tim- 


ber for  services  in  cutting  logs.    Engl  v.  Ha^ 
dell,  100  N.  W.  1046,  1048»  123  Wis.  407. 

liUMBEB  DEALER  OR  BCERCHAHT 

As  engaged  in  mercantile  pursuit,  see 
Mercantile. 

One  engaging  in  the  business  of  keeping 
and  selling  lumber  in  considerable  quanti- 
ties is  properly  called  a  'lumber  merchant" 
Jackson  v.  Town  of  Union,  78  AtL  773,  774, 
82  Conn.  266. 

LUMP  SUM 

Code  1899,  c.  54,  f  26,  relating  to  con- 
tracts with  building  and  loan  associations,  de- 
mands "that  the  extent  of  payment  of  premi- 
ums be  definite,  and  to  answer  that  demand 
there  must  be  a  'lump  sum,'  but  *  <  * 
it  may  be  taken  out  in  advance,  or  be  dis- 
tributed in  stated  periodical  payments;  bat 
such  lump  sum  need  not  in  words  be  speci- 
fied, and  then  distributed,  because  if  the  pe- 
riodical payments  be  fixed  In  amount  and 
number,  they  make  up  a  lump  sum.'  '*  Ta- 
haney  v.  Washington  Nat  Bldg.  A  Loan 
Ass'n,  68  S.  B.  791,  69  W.  ya«296. 

LUMPER 

See  Lumping. 

LUMPING 

A  charge  in  the  Items  of  a  mechanic's 
lien  is  not  a  "lumping**  one,  where  it  In- 
cludes only  lienable  items  which  are  the  sub- 
ject of  an  express  contract  for  a  given  price, 
which,  in  case  of  a  subcontract,  is  also  shown 
to  be  the  reasonable  value  thereof.  Holland 
V.  Cunliff,  69  S.  W.  737,  740,  96  Mo.  App.  67 
(citing  Hilliker  v.  Francisco,  65  Mo.  698; 
Deardorff  v.  Roy,  60  Mo.  App.  70) . 

The  term  "lumping,"  in  the  vernacular 
of  members  of  a  trade  union  is  used  to  desig- 
nate a  method  of  doing  work  where  the  con- 
tractor is  only  the  figurehead  of  the  owner 
who  purchases  the  material  and  assumes  all 
the  responsibility  In  connection  with  the  con- 
tract and  the  "lumper**  merely  furnishes  the 
labor  and  acts  as  superintendent  upon  an 
agreed  compensation  for  his  services.  People 
V.  Weinseimer,  102  N.  Y.  Supp.  679,  581. 
117  App.  Div.  603. 

LUNACY 

The  words  "lunacsr^  and  "unsound  mind** 
have  been  bent  out  of  their  technical  sense 
in  some  instances,  a  legislative  construction 
being  given  thereto  in  harmony  with  the 
broad  views  of  courts  that  they  include  ev- 
ery phase  of  unsound  mind  rendering  one 
Incapable  of  caring  for  himself  or  his  prop- 
erty. In  re  Strelff,  97  N.  W.  189,  191,  119 
Wis.  666,  100  Am.  St.  Rep.  903. 

Under  section  7,  Statutory  Ck>nstructlon 
law,  the  terms  "lunatiC  and  'lunacy'*  Include 


liUNAOT 


19» 


LYING  OR  BBINa  WITHIN 


every  kind  of  vnaottndneas  of  mind  except 
idiocy.  Schoenberg  &  Go.  ▼.  Ulmaiit  99  N.  Y. 
Supp.  650»  082,  61  Misc.  Rep.  88. 

Under  Statutory  Oonstmctlon  Law  (Laws 
1892,  p.  1487,  c.  677)  i  7,  ifleflning  'annacy" 
to  indnde  every  kind  of  unsoundness  of  mind 
except  Idiocy,  the  word  "lunacy"  in  Code  Civ. 
Proc.  §  2835,  providing  that,  where  a  petition 
alleges  that  the  person  with  respect  to  whom 
it  prays  for  the  appointment  of  a  committee 
is  incompetent  by  reason  of  '*lunacy,*'  the  In- 
quiry with  respect  to  the  comi)etency  must  be 
confined  to  the  question  whether  he  is  in- 
competent at  the  time  of  the  inquiry,  Includes 
all  phases  of  Incompetency  including  Imbe- 
cility arising  from  old  age.  In  re  Preston^s 
WIU,  99  N.  Y.  Supp.  312,  313,  113  App.  Dlv. 
732  (citing  Matter  of  Schrodt,  67  N.  Y.  Supp. 
244,  32  Misc.  Bep.  540 ;  Matter  of  Clark,  67 
N.  Y.  Supp.  631,  57  App.  Div.  5). 

LUITATIO 

As  natural  person,  see  Natural  Person. 
As  person,  see  Person. 

Under  section  7,  Stautory  Construction 
£4Lw,  the  terms  "lunatic**  and  "lunacy'*  In- 
dnde every  kind  of  unsoondness  of  mind  ex- 
cept idiocy.  Schoenberg  &  Co.  v.  Ulman,  99 
N.  Y.  Sapp.  650,  652,  51  Misc.  Bep.  83. 

Rev.  Laws,  c.  87,  If  6,  79,  places  the  bar- 
den  of  support  of  Insane  persons  on  the  state. 
Rev.  Laws,  c  8,  i  5,  cL  6,  provides  that.  In 
construing  statutes  the  words  "insane  per- 
son** and  "lunatic**  shall  Include  every  Idiot,* 
non  compos,  lunatic,  and  insane  and  distract- 
ed person.  Held,  that  persons  committed  to 
the  School  for  Feeble-Mlnded  are  not  insane 
persons,  and  hence  the  state  Is  not  liable  for 
their  sni^ort  Chapln  v.  City  of  Lowell,  80 
N.  B.  618,  619, 194  Mass.  486. 

LUNAR  MONTH 

As  month,  see  Month. 

LUNCH  WAGON 

As  building,  see  Building. 

LUTHERAN 

The  name  "Lutheran**  is  a  distinguishing 
characteristic  of  the  churches  adhering  to 
and  adopting  certain  writings  in  and  short- 
ly after  the  time  of  Martin  Luther  as  conclu- 
sive expression  of  the  creed,  and  Inerrant  in- 
terpretation of  the  Scriptures,  and  rejecting 
certain  other  writings  which  are  adopted  by 
what  are  called  the  **German  Beformed 
Churdi**  jBM  correct  interpretation  of  the 
Scriptures.  The  Lutherans  prescribe  certain 
books  as  necessary  to  be  used  in  Sunday 
school  and  confessions  of  faith,  and  the  like, 
and  yield  almost  Inspirational  authority  to 
the  writings  of  Dr.  Luther.  Marlen  v.  Bvan- 
gellcal  Greed  Congregation  of  Milwaukee,  113 
N.  W.  6%  67, 132  Wis.  660. 


LUXURIES 

Food  supplies  ordered  by  the  mast^  of 
a  fishing  schooner,  who  was  also  managing 
owner,  for  the  use  of  the  crew  on  a  fishing 
voyage,  under  the  usual  lay  contracts,  in  the 
absence  of  any  showing  of  bad  faith  on  his 
part,  will  be  presumed  to  be  supplies  "neces- 
sary** for  the  employment  of  the  vessel,  with- 
in Uie  meaning  of  the  Maine  statute  giving  a 
lien  for  such  supplies,  and  the  court  will  not 
undertake  to  determine  that  certain  of  the 
articles  were  'luxuries**  for  which  the  vessel 
is  not  liable.  The  term  ''luxuries'*  Is  an  en- 
tirely relative  term.  The  Mary  F*  Chlsholm, 
133  Fed.  598,  600. 


LYCHEE 


Edible 


Dried  lychee  as  edible  fruit, 
Fruit 

LYING 

LYING  BETWEEN  PIERS 

•  Where  an  insurance  policy  on  a  vessel 
provided  that  the  company  should  not  be  lia- 
ble for  Injuries  in  consequence  of  loe  except 
when  the  vessel  was  "lying  between  piers,** 
the  exception  should  be  oonstraed  as  requir- 
ing that  the  vessel  should  be  placed  between 
piers  sufficiently  near  to  each  other  to  afford 
protection  from  floating  ice  on  both  aides; 
and  hence,  where  the  piers  between  which 
the  vessel  was  moored  at  the  time  of  her  in- 
Juries  were  2,200  feet  apart,  she  was  not  "ly- 
ing between  piers**  within  the  policy.  Hunt- 
ley V.  Providence  Washington  Ins.  Co.,  79  N. 
Y.  Supp.  35,  36,  77  App.  Div.  196. 

LTINO  IN  WAIT 

"Lying  in  wait**  means  hiding  in  am- 
bush or  concealment  It  does  not  necessarily 
refer  to  the  attitude  of  the  body,  but  rather 
to  its  location,  and  the  purpose  of  taking  the 
person  attacked  unawares.  It  is  the  mental 
poise  of  the  wild  beast  in  quest  of  prey,  and 
necessarily  implies  malice,  premeditation,  de- 
liberation, and  the  willful  Intent.  If  a  per- 
son, armed  with  a  dub,  was  hiding  in  the 
darkness  with  the  puriwse  of  assaulting  an- 
other when  unaware  of  danger,  he  was, 
though  standing,  technically  "lying  in  wait.*' 
State  V.  Tyler,  97  N.  W.  983,  985,  122  Iowa, 
125. 


LTINO  OR  BEINO  WITHIN 

Const  art  8,  S  5,  declares  that  all  rail- 
road property  within  the  limits  of  any  dty 
shall  bear  its  proportionate  share  of  munic- 
ipal taxation,  and,  tf  not  previously  render- 
ed, the  city  authorities  shall  have  power  to 
require  its  rendition  and  collect  the  usual 
munidpal  tax  thereon.  Section  8  declares 
that  property  of  railroad  companies  shall  be 
assessed  and  taxes  collected  in  the  several 
counties  in  which  the  property  is  situated, 
including  so  mudi  of  the  roadbed  and  fix- 
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tures  as  shall  be  In  each  county;  and  that 
the  rolling  stock  shall  be  assessed  in  gross 
in  the  county  where  the  principal  office  of 
the  company  is  located,  and  the  county  tax 
paid  on  it  shall  be  apportioned  by  the  comp- 
troller in  proportion  to  the  distance  the  road 
may  run  through  any  such  county  among  the 
several  counties  through  which  the  road 
passes,  as  a  part  of  their  assets.  Held  that, 
under  Rev.  St.  1895,  art.  5083,  providing  for 
the  general  taxation  of  the  rolling  stock  of 
railroad  corporations,  and  article  500,  pro- 
viding that  only  property  situated  within  the 
limits  of  a  city  Is  taxable  by  it,  a  dty  con- 
taining the  principal  office  of  a  railroad  com- 
pany was  not,  for  that  reason,  authorized  to 
levy  municipal  taxes  on  all  the  railroad's 
rolling  stock,  only  a  small  portion  of  which 
would  necessarily  be  within  the  city  on  the 
1st  day  of  January  of  each  year;  the  term 
"lying  or  being  within  the  limits  of  any  city 
or  incorporated  town,"  etc.,  when  applied  to 
tangible  movable  property,  meaning  only  such 
property  as  is  actuaUy  and  physically  with- 
in the  limits  of  the  dty.  City  of  Tyler  v. 
Ooker  (Tex.)  124  S.  W.  729,  730. 

LYNCHING 

♦•The  word  lynching'  has  been  defined  by 
legal  as  well  as  other  lexicographers,  and  ac- 
coprdlng  to  such  definitions,  and  as  the  term 
l8  generally  understood,  the  illegal  acts  com- 
raottty  termed  'lyndiing*  cannot  be  committed 
by  a  single  individual.    Yet  one  person  alone 


could  be  guilty  of  the  crime  of  breaking  and 
entering  a  Jail  with  intent  to  kill  under  this 
statute.     'Lynching'  is  defined  by  Baplje  ft 
Lawrence  as  'mob  vengeance  upon  a  person 
suspected  of  crime.'     Law  Dictionary,  778. 
It  is  'a  term  descriptive  of  the  action  of  un- 
official persons,  organized  bands,  or  mobs, 
who  seize  persons  charged  with  or  suspected 
of  crimes,  or  take  them  out  of  the  custody  of 
the  law,  and  inflict  summary  punishment  on 
them,  without  legal  trial,  and  without  war- 
rant or  authority  of  law.'    Black's  Law  Dic- 
tionary, p.  737.     'A  common  phrase  used  to 
express  the  vengeance  of  a  mob  inflicting  in- 
jury and  committing  an  outrage  upon  a  pe^ 
son  suspected  of   some   crime.'     Worcester 
and  Webster  define  the  word  as  the  infliction 
of  punisliment  without  legal  trial  by  a  mob 
or  by  unauthorized  persons.    The  word  de- 
rives its  origin,  according  to  Worcester,  from 
a  Virginia  farmer  named  Lynch,  who,  having 
caught  a  thief,  instead  of  delivering  him  to 
the  officers  of  the  law,  tied  him  to  a  tree  and 
flogged  him  with  his  own  hands.    Lynching 
has  no  technical  legal  meaning.    It  is  merely 
a  descriptive  phrase,  used  to  signii^  the  law- 
less acts  of  persons  who  violate  established 
law  at  the  time  they  commit  the  acts,  and  is 
universally  understood  to  signify  the  illegal 
infliction  of  punishment  by  a  combination  of 
persons  for  an  alleged  crime."   State  ▼.  Lew- 
is, 55  S.  B.  eOO,  610,  611,  142  N.  a  626,  9 
Ann.  Oaa  861  (quoting  Bout.  Law  Diet  287. 
See,  also,  State  ▼.  Aler,  20  S.  Bw  585,  39  W. 
Va.  558). 
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MACADAM 

The  word  "macadam**  has  a  variety  of 
meanings.  Thus,  where  plaintiff  contra<^ed 
to  famish  for  two  years  all  the  crushed 
stone  needed  by  defendant  in  construction 
and  repair  of  its  streets,  defendant  agree- 
ing to  ase  said  crushed  stone  in  all  street 
construction  work  and  all  repair  work  done 
by  It  where  the  improvement  is  made  with 
"macadam,"  the  contract  was  ambiguous, 
and  plaintiff  might  show  that  the  parties, 
when  making  the  contract,  understood  that 
the  word  included  river  and  mining  gravel 
as  well  as  crushed  stone.  Vlernow  v.  City 
of  Carthage,  123  S.  W.  67,  68,  139  Mo.  App. 
276. 

MACADAMIZE 

According  to  the  Standard  Dictionary, 
to  "macadamize*'  is  '*to  cover  or  pave,  as  a 
path  or  roadway,  with  small  broken  stone, 
on  either  a  soft  or  a  hard  substratum.*'  Ju- 
dicially speaking,  the  word  "macadamizing" 
has  a  fixed  and  definite  meaning,  and  refers 
not  only  to  the  kind  of  material  to  be  used 
in  covering  the  street  or  road,  but  also  to  the 
manner  in  which  it  is  to  be  laid.  It  means 
to  cover  a  street  or  road  by  a  process  intro- 
duced by  Macadam,  which  consists  of  the  use 
of  small  stones  of  a  uniform  size,  consolidat- 
ed and  levelled  by  heavy  rollers.  Jones  v.* 
Plummer,  118  8.  W.  109,  111,  137  Mo.  App. 
337. 

A  "macadamized  roadway"  does  not 
mean  one  made  up  of  a  mixture  of  clay, 
gravel,  limestone,  and  slag,  that  will  not  sus- 
tain an  ordinary  load  in  wet  weather.  In 
the  common  practice  and  understanding  such 
a  roadway  has  been  regarded  as  one  covered 
with  small,  broken  stones*  so  as  to  form  a 
smooth,  hard,  convex  surf ace^  capable  Of  sus- 
taining ordinarily  heavy  traffic.  Gage  v.  Peo- 
ple, 65  N.  E.  1084,  1085,  1086,  200  111.  432. 

Complainants  conveyed  certain  land  to  a 
dty  for  a  street,  the  city  agreeing  to  grade 
and  'Macadamize"  the  street  which  was  in 
an  oatlylng  district  where  it  was  well  known 
to  both  parties  that  the  city  was  in  the  habit 
of  macadamizing  only  the  center  of  the  street 
to  a  width  of  from  14  to  16  feet,  for  a  drive- 
way. Held,  that  the  contract  sbould  not  be 
construed  to  require  the  dty  to  macadamize 
the  street  to  its  full  width,  but  only  in  ac- 
cordance with  its  recognized  custom.  City  of 
Versailles  v.  Brown  (Ky.)  96  S.  W.  1108, 1109. 

The  term  '^ave"  in  its  generic  sense 
means  to  place  some  substance  on  the  street 
80  as  to  form  an  artificial  roadway  or  wear- 
ing surface  which  shall  change  the  natural 
condition  of  the  street  The  word  is  much 
more  comprehensive  than  the  term  "macad- 
amize,*' but  it  embraces  all  that  the  term 


"macadamize"  covers.    Ross  v.  Gates,  81  8. 
W.  1107,  1109,  183  Mo.  338. 

Maeadunlsed  rtad  mm  M§^vmj 
See  EUghway. 

MACHINE 

See  Elevating  Machine;  Reaming  Ma- 
chine; Slot  Machine;  Sticker  Machine; 
Traversing  Parts  of  a  Machine ;  Wtai- 
nowlng  Machine. 

Other  machine,  see  Other. 

"The  term  'machine'  includes  every  me- 
chanical device  or  combination  mechanical 
powers  and  devices  to  perform  some  function 
and  produce  a  certain  efl^ect  or  result"  A 
"machine"  is  a  concrete  thing  consisting  of 
parts,  or  of  certain  devices  and  combination 
of  devices,  and  a  machine  is  not  a  principle 
or  an  idea.  The  mere  function  or  operation 
of  a  machine  or  other  device,  as  distinguish- 
ed from  the  machine  or  device  itself,  is  not 
patentable.  American  Steel  &  Wire  Go.  v. 
Denning  Wire  &  Fence  Co.,  160  Fed.  108, 
111,  112  (quoting  and  adopting  definitions  in 
Coming  v.  Burden,  16  How.  [56  U.  S,]  252, 14 
L.  Fd.  683;  Burr  v.  Durgee,  1  Wall.  [68  V. 
S.]  531,  17  L.  Ed.  660). 

In  patent  law,  a  ''machine"  la  a  con- 
crete thing  consisting  of  parts  or  of  certain 
devices,  or  combination  of  devices.  "A  ma- 
chine is  not  a  principle  or  an  idea."  United 
States  Consol.  Seeded  Raisin  Ck>.  v.  Selma 
Fruit  Co.  (U.  S.  C.  0.  A.)  195  Fed.  264,  270, 
115  C.  C.  A.  234. 

BitnuuAt  railway  system 

A  new  method  of  handling  passengers  to 
secure  rapid  transit  in  a  large  dty,  termed  a 
'^bltranslt  railway  system,"  is  not  a  "ma- 
chine" within  the  patent  law,  and  the  patent 
therefor  is  void  for  lack  of  patentable  nov- 
elty. Fowler  V.  New  York,  121  Fed.  747,  58 
O.  C.  A.  113. 

Crane 

The  term  "machine"  Includes  every  me- 
chanical device  or  combination  of  mechani- 
cal powers  and  devices  to  perform  some  func- 
tion and  produce  a  certain  effect  or  result. 
A  crane  used  to  lift  molten  metal  in  a  manu- 
facturing establishment,  and  operated  by 
hand,  Is  a  "machine"  within  the  factory  act 
(Acts  1899,  p.  234,  c.  142,  §  9;  Burns'  Ann. 
St  1901,  §  70871),  requiring  the  operator  of  a 
manufacturing  establishment  to  gnard  vats, 
cogs,  belting,  etc.,  or  machinery.  Crawford 
Sc  McCrimmon  Co.  v.  Gotse  (Ind.)  82  N.  E. 
984,  985  (quoting  and  adopting  the  definition 
in  Corning  v.  Burden,  15  How.  252,  14  L.  Ed. 
683;  Green  v.  American  Car  &  Foundry  Co., 
71  N.  B.  268,  163  Ind.  135). 
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The  term  "machine"  Includes  every  me- 
chanical device,  or  combination  of  mechani- 
cal powers  and  devices,  to  perform  some 
function  and  produce  a  certain  effect  or  re- 
sult A  steel  hammer  of  1,500  pounds,  rest- 
ing in  the  center  of  the  floor,  within  four 
large  upright  posts,  with  attachments  to  a 
power  for  the  purpose  of  hauling  it  to  the 
top  of  the  frame  and  letting  it  drop,  is  a  ma- 
chine, within  the  meaning  of  Bums*  Ann. 
St  1901,  S  7087,  relating  to  the  duty  of  an 
employer,  and  requiring  that  all  vats,  pans, 
saws,,  and  machinery  of  every  description 
shall  be  properly  guarded.  Green  v.  Ameri- 
can Oar  &,  Foundry  Co.,  71  N.  E.  268,  270, 
163  Ind.  136  (citing  Ck)ming  v.  Burden,  56 
V.  S.  a5  How.]  252,  14  L.  Ed.  683). 

A  "drop,''  a  device  consisting  of  a  fixed 
derrick  which  raises  a  large  steel  ball  to  a 
considerable  height  and  allow  it  to  fall  upon 
scrap  iron,  etc.,  for  the  purpose  of  breaking 
it,  is  a  *'machlne."  Inland  Steel  Co.  v.  Kach- 
wlnski,  151  Fed.  219,  221,  80  a  0.  A  571. 

Emery  belt 

'An  emery  belt,  used  in  a  factory  to  pol- 
ish metal,  is  a  "machine,"  within  Bums* 
Ann.  St.  1901,  5  70871,  requiring  machinery 
of  every  description  in  factories  to  be  prop- 
erly guarded.  La  Porte  Carriage  Co.  v.  Sul- 
lender  (Ind.)  71  N.  E.  922,  924.  See,  also, 
Pein  V.  Miznerr,  83  N.  B.  784,  786,  41  Ind. 
App.  255,  overruling  La  Porte  Carriage  Co. 
V.  SnUender,  75  N.  B.  277,  165  Ind.  290. 

BCaoblnery  dlstiaculsl^ed 

See  Machinery. 


"A  'machine'  is  a  mechanical  device  or 
combination  of  mechanical  powers  and  de- 
vices to  perform  some  function  and  produce 
a  <;ertain  effect  or  result"  A  laundry  mangle 
is  within  the  scope  of  the  factory  act  pro- 
viding that  "all  vats,  pans,"  etc.,  and  "ma- 
chinery of  every  description,"  shall  be  prop- 
erly guarded.  Pein  v.  Miznerr,  83  N.  E.  784, 
786.  41  Ind.  App.  255. 

Pile  driver  and  enslae 

As  used  in  Qv.  Code,  |  1970,  providing 
that  an  employer  shall  be  liable  for  injuries 
to  a  servant  sustained  through  the  employ- 
er's negligence  or  the  default  of  a  co-employ 6, 
employed  on  a  machine  or  other  appliance 
than  that  on  which  the  employ^  injured  was 
employed,  the  word  "machine"  means  an  in- 
strument composed  of  one  or  more  of  the 
mechanical  powers,  and  capable  when  set  in 
motion  of  producing  by  its  own  operation 
certain  predetermined  physical  effects,  be- 
ing distinguished  from  all  other  mechanical 
instruments  in  that  its  rule  of  action  resides 
\vithin  itself,  and  hence,  where  a  servant 
employed  to  steady  piles  in  front  of  a  pile 
driver  was  injured  by  the  negligence  of  the 
engineer  operating  the  engine  by  which  the 


hammer  was  lifted,  the  pile  driver  and  the 
engine  being  connected  only  by  a  rope  by 
which  the  power  was  transmitted  to  the  ham- 
mer, plaintiff  and  the  engines  were  not 
working  on  the  same  machine  witliln  sodi 
section.  Korander  v.  Penn  Bridge  0».,  116 
Pac.  384,  385,  16  CaL  App^  2^. 

Process  dlstiiiKitiel&ed 

"A  'machine'  is  a  thing.  A  'process'  Is 
an  act,  or  a  mode  of  acting.  The  one  is 
visible  to  the  eye,  an  object  of  perpetual 
observation.  The  other  is  a  conception  of 
the  mind,  seen  only  by  its  effects  when  be- 
ing executed  or  performed.  Esther  may  be 
the  means  of  producing  a  useful  result" 
Expanded  Metal  Go.  v.  Bradford,  29  Sup.  Ct 
652,  657,  214  U.  S.  366,  53  L.  Ed.  1034 ;  East- 
ern Extracting  Co.  v.  Greater  New  York  Ex- 
tracting Co.,  110  N.  T.  Supp.  738,  739,  126 
App.  Div.  928  (quoting  Cochrane  v.  Deener, 
94  U.  S.  780,  24  L.  Ed.  139;  Tili^uuan  v. 
Proctor,  102  U.  S.  707,  26  L.  Bd.  2T9) ;  Kirch- 
berger  v.  American  Acetylene  Bomar  Co., 
124  Fed.  764,  775. 

The  term  "machine"  includes  every  me- 
chanical device  or  combination  of  mechani- 
cal powers  and  devices  to  perform  some 
function  and  produce  a  certain  effect  or  re- 
sult But  where  the  result  or  effect  la  pro- 
duced by  chemical  action,  by  the  operation  or 
application  of  some  element  or  power  of  na- 
ture, of  one  substance  to  another,  such 
modes,  methods,  or  operations  are  called 
"processes.**  A  new  process  is  usually  the 
result  of  a  discovery;  a  machine,  of  inven- 
tion. But  the  term  "process**  is  often  used  In 
a  more  vague  sense  In  which  it  cannot  be 
the  subject  of  a  patent  Tlins  we  say  that  a 
board  is  undergoing  the  process  of  being 
planed,  grain  of  being  ground,  iron  of  being 
hammered  or  rolled.  Here  the  term  is  used 
subjectively  or  passively  as  applied  to  the 
material  operated  on,  and  not  to  the  method 
or  mode  of  producing  that  operation,  which 
is  by  mechanical  means,  or  the  use  of  a 
machine,  as  distinguished  from  a  process. 
In  this  use  of  the  term  it  represents  the 
function  of  a  machine,  or  the  effect  produced 
by  it  on  the  material  subjected  to  the  action 
of  the  madiiine.  But  it  is  well  settled  that 
a  man  cannot  have  a  i>atent  for  the  function 
or  abstract  effect  of  <a  machine,  but  only  for 
the  machine  which  produces  it  Denning 
Wire  &  Fence  Coi  v.  American  Steel  &  Wire 
Co.,  169  Fed.  795,  796,  96  a  0.  A.  269. 

Railroad  switoli 

A  railroad  switch  is  not  a  "machine"  for 
the  construction  of  waterworks,  within  the 
statute  providing  that  persons  furnishing 
machinery  to  erect  waterworks  may  have  a 
lien  thereon.  Potter  Mfg.  Co.  v.  A.  B.  MIeyer 
&  Co.,  86  N.  E.  837,  839,  171  Ind.  513,  131 
Am.  St.  Rep.  267. 

As  stroetnre 

See  StructurOi 
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Tram  railroad 

A  tram  railroad  is  not  a  "machine," 
wltliln  Rev.  St  1S99,  §  8486,  taxing  manu- 
factnrers  on  tools,  machinery*  and  appli- 
ances. State  ex  rel.  Western  Tie  &  Timber 
Go.  y.  Polliman,  135  S.  W.  443,  444,  288  Mo. 
229. 


The  term  ''machine  finished*'  is  used  in 
the  manufacture  of  paper  to  represent  sized, 
glazed,  and  superealendered  paper.  Jackson 
▼.  Grissom,  94  S.  W.  268,  264,  196  Mo.  624. 


See  Dangerous  Machinery;  Deflective 
Machinery;  Domestle Machinery ;  Pat^ 
terns  for  Machinery;  Steam  Machin- 
ery; Ways,  Works,  Machinery,  or 
Plant 

Other  machinery,  see  Other. 

A  mortgage  trust  deed  covering  the  "ma- 
chinery" belonging  to  a  cotton  print  works 
company  included  the  copper  rolls  on  which 
the  designs  to  be  printed  on  the  cloth  were 
engraved,  which  were  not  a  part  of  the  print- 
ing presses,  but  were  purchased  in  the  mar- 
ket separate  from  the  presses  for  use  there- 
in, and  were  unavailable  for  use  except  in 
the  presses.  According  to  Bouvler*s  Law 
Diet,  "machinery"  is  a  more  comprehensive 
term  than  "machine"  and  includes  the  ap- 
purtenances necessary  to  the  working  of  a 
machine.  According  to  Webster's  Interna- 
tional Dictionary,  second  definition,  "ma- 
chinery" is  the  working  parts  of  a  machine, 
engine,  or  Instrument.  According  to  the  Cen- 
tury and  the  Standard  Dictionaries,  "ma- 
chinery" is  the  parts  of  a  machine  considered 
collectively,  or  any  construction  of  mechan- 
ical means  designed  to 'work  together  to  ac- 
complish a  given  end.  Doty  v.  Oriental  Print 
Works  Co.,  67  Atl.  586,  591,  28  R.  I.  372 
(citing  Seavey  v.  Central  Mut.  Fire  Ins.  Co., 
Ill  Mass.  540 ;  Buchanan  v.  Exchange  Fire 
Ins.  Co.,  61  N.  X.  26,  33;  Brewer  v.  Ford,  12 
N.  Y.  Supp.  621,  59  Hun,  17 ;  State  v.  Avery, 
44  Vt  629 ;  Brower  v.  LoCke,  67  N.  E.  1015, 
31  Ind.  App.  353,  858). 

As  aU  mmehixkery 

The  word  "machinery,"  in  Labor  Law 
(Laws  1897,  c.  415)  §  81,  Imposing  on  the 
owner  or  person  in  charge  of  a  factory  the 
duty  to  properly  guard  specified  parts  of 
"machinery,"'  including  shafting  by  name 
and  "machinery  of  every  description,"  means 
machinery  which  needs  to  be  and  cai^  be 
guarded  for  the -safety  of  the  employes. 
Poole  V.  American  Linseed  Co.,  103  N.  Y. 
^5^lpp.  1047.  1048,  119  App.  Dlv.  136. 

The  faetory  act,  providing  that  "aU 
vate,  pai^s,"  etc.,  and  "machinery  of  every 
deBQrlptl<m,"  shall  be  properly  guarded,  re- 
^^res  all  dangerous  machinery  to  be  guard- 
ed, including  a,  laundry  mangle;  the  quot- 
ed phrase  not  being  limited  by  the  enumera- 
tion of  vats,  paivs,  eta,  since  that  enumera- 


tion is  not  an  enumeration  of  machines,  and 
the  genus  of  those  words  is  not  of  the  same 
nature  as  of  "machinery  of  every  descrip- 
tion." Peln  V.  Mlznerr,  83  N.  E.  784,  41 
Ind.  App.  255,  overruling  La  Porte  Carriage 
Co.  V.  Sullender,  75  N.  E.  277,  281,  165  Ind. 
290. 

A  "machine"  consisting  of  rollers  and 
knives  revolving  at  a  high  rate  of  speed,  and 
set  Immediately  below  an  opening  in  a  floor, 
and  used  for  the  purpose  of  mixfhg  sawdust, 
damp  clay  and  dirt  thrown  into  the  opening, 
is  not  within  the  factory  act,  providing  that 
in  all  manufacturing  establishments  "all  vats, 
pans,  saws,  planers,  cogs,  gearing,  belting, 
set  screws,  and  machinery  of  every- descrip- 
tion therein"  shall  be  guarded.  National 
Fire  Proofing  Co.  v.  Roi)er,  77  N.  E.  370- 
372,  38  Ind.  App.  600. 

Castlasa 

Iron  eastings  from  10  to  24  feet  in 
length,  known  as  "sill' castings  or  channels," 
were  furnished  to  a  tobacco  company  with 
the  necessary  bolts  for  use  in  its  factories; 
to  support  tobacco  presses.  Most  of  them 
were  used  for  supporting  presses  or  tablet^ 
connected  therewith,  without  being  fastened 
to  the  floor  and  without  being  put  under  all 
the  presses.  Some  were  used  for  other  pur- 
poses, such  as  skids,  and  "dunnage";  that 
Is,  were  put  under  goods  to  raise  them  above 
the  floor.  Those  under  presses  and  tables 
could  be  readily  removed,  and  were  in  fact 
taken  from  one  building  to  another.  There 
was  no  proof  that  they  were  customarily  tfias 
placed  in  tobacco  factories,  or  were  in  any 
way  necessary  to  carry  on  the  work,  or  that 
it  could  not  be  done  as  well  without  them. 
Held,  that  the  ca.stings  were  not  "material" 
or  "machinery,"  within  Rev.  St.  1899,.  S 
4203  (Ann.  St.  1906,  p.  2277),  giving  a  lien 
to  a  person  furnishing  the  same  for  a  build- 
ing. Banner  Iron  Works  v.  -.Etna  Iron 
Works,  122  S.  W.  762,  763,  143  Mo.  App.  1. 

Conveyor 

A  conveyor,  consisting  of  a  long,  cylin* 
drical;  rotating  rod,  fo  which  flanges  are 
attached,  Is  a  shafting  or  "jmachlnery,"  with- 
in the  factory  act  (Acts  1899,  p.  234,  c.  142. 
!  9;  Burns'  Ann.  St  1901,  §  70871),  providing 
that  all  shafting  and  "machinery"  shall  be 
guarded.  United  States  Cement  Co.  v. 
Cooper  (Ind.)  82  N.  B.  981,  983. 

Crane 

Under  Code  Supp.  1907,  f  4999a2,  r»^ 
quiring  "machinery*'  in  factories  to  be  guard- 
ed, a  traveling  crane  la  a  machine,  and',  it 
injury  is  reasonably  to  be  apprehended*  there-* 
from  to  those  working  in'  its  viehnlty,  it 
should  be  provided  with  proper  guardid.  Mo* 
Carney  v.  Bettendorf,  Axle  Co.  (Iowa)  136  N; 
W.  020,  926. 

berriek  and  applianoes 

« .  *" 

Where,  on  the  sale  of  a  derrick,  the 
president  of  the 'seller  corporation 'wrote  the 
buyer,  *'We  fully  guarantee  macjiinecy, .  and 
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if  the  same  gives  out  through  any  fault  of 
ours,  we  will  replace  it,"  the  term  •'machin- 
ery*' was  sufficiently  broad  to  include  the 
whole  of  the  derrick  and  appliances  fur^ 
nlshed  by  the  seller.  Miller  y.  F.  R.  Patch 
Mfg.  Co.,  91  N.  T.  Supp.  870,  871,  101  App. 
Oiv.  22. 

"Bakery  wheel 

Aa  emery  wheel  used  as  a  part  of  a 
factory  equipment  to  grind  tools  is  not  with- 
in the  phrase  "machinery  of  every  descrip- 
tion,*' in  the  factory  act  (Acts  1899,  p.  284, 
a  142,  S  9;  Bums'  Ann.  St.  1901,  §  70871), 
providing  that  "all  vats,  pans,  saws,"  etc., 
and  "machinery  of  every  description,"  shall 
be  properly  guarded.  National  Drill  Co.  v. 
Myers,  81  N.  E.  1103,  40  Ind.  App.  322  (cit- 
ing La  Porte  Carriage  Co.  v.  SuUender,  75 
N.  a  277,  105  Ind.  290,  303). 


A  hammer  used  by  a  track  hand  on  a 
railroad  was  not  a  part  of  the  "machinery" 
aif  the  railroad  company  within  the  meaning 
of  a  statute  declaring  that  such  a  company 
shall  be  liable  for  any  damage  done  by  the 
running  of  the  locomotives  or  cars  or  other 
machinery  thereon.  Williams  v.  Oarbutt 
Lumber  Co.,  64  S.  B.  65,  70,  132  Ga.  221 
(quoting  Georgia  Railroad  &  Banking  Co.  v. 
Nelms,  9  S.  EL  1049,  83  Ga.  70,  20  Am.  St 
Hep.  308). 


The  harness  of  a  horse  attached  to  a 
delivery  wagon  which  an  employ^  was  driv- 
iBg  was  not  a  part  of  the  employer's  "ma- 
chinery,'* within  Rev.  Laws,  c.  106,  {  71,  cl.  1, 
giving  an  employ^  the  same  right  of  action 
against  his  employer  for  personal  injuries 
by  a  defect  in  the  ways,  works,  and  machin- 
ery connected  with  the  employer's  business, 
as  if  he  had  not  been  an  employe ;  "machinery" 
only  including  such  machines  or  mechanical 
devices  as  are  in  use,  and  such  appurtenances 
thereof  as  are  used  incidental  to  the  use  of 
the  machine.  Murphy  v.  O'Neil,  90  N.  B.  406, 
407,  204  Mass.  42,  26  L.  R.  A.  (N.  S.)  146. 

HeatiiiK  boiler 

E^.  St  §  2463,  provides  that  a  person 
who  furnishes  materials  in  the  erection  or 
repairing  of  a  house,  or  for  any  fixture  or 
machinery  therein,  or  for  the  improvement  of 
real  estate  by  contract  with,  or  by  the  writ- 
ten consent  of,  the  owner,  contractor,  sub- 
contractor,  or  authorized  agoit,  shall  have  a 
lien  thereon,  etc.  Held,  that  a  heating  boil- 
er purchased  by  a  contractor  and  installed 
in  defendant's  residence  constituted  a  "fix- 
ture" and  "machinery,"  within  the  statute, 
and  also  an  improvement  of  the  property, 
within  the  section,  so  as  to  entitle  the  seller 
to  a  materialman's  lien  therefor.  Menne  v. 
American  Radiator  Co.,  150  S.  W.  24,  25, 
150  Ky.  15L 

As  tmproTement  of  l*ad 

See  Improvement. 


KUn  doors 

Where  a  contract  to  furnish  ''machinery 
as  follows"  enumerates  among  other  articles 
kiln  doors,  such  doors  are  ^'machinery,"  for 
the  purx>ose8  of  the  contract  Thomas  China 
Co.  V.  C.  W.  Raymond  Co.,  135  Fed.  25,  29, 
67  0.  0.  A.  629. 

ICaehina  diatlngnishod 

The  word  "machinery,"  In  a  fire  poli- 
cy insuring  a  laundry  and  machinery,  in- 
cluded the  boiler,  pipes,  and  fittings;  steam 
being  used,  not  only  as  a  motive  power,  but 
for  providing  heat  for  drying  purposes,  etc 
According  to  Webster's  International  Dic- 
tionary a  "machine"  is  any  mechanical  con- 
trivance, while  "machinery"  la  the  means  and 
appliances  by  which  anything  is  kept  in  ac- 
tion or  a  desired  result  is  obtained;  a  com- 
plete system  of  parts  adapted  to  a  purpose. 
More  narrowly  and  technically,  "machinery" 
is  said  to  be  the  working  parts  of  a  machine, 
engine,  or  instrument  arranged  and  con- 
structed so  as  to  apply  and  regulate  force. 
Tubbs  V.  Mechanics*  Ins.  Co.,  108  N.  W. 
324,  326,  131  Iowa,  217. 

As  personal  property 

See  Personal  Property. 

Railroad  traok 

Labor  Law  (Laws  1897,  p.  480,  c.  415,  f 
81)  requires  that  all  vats,  pans,  saws,  plan- 
ers, cogs,  gearing,  belting,  shafting,  set 
screws  and  "machinery  of  every  description" 
shall  be  properly  guarded.  Held,  that  other 
mechanical  appliances  constituting  similar 
hazards  were  included  in  the  words  "machin- 
ery of  every  description,"  but  that  they 
did  not  include  a  railroad  track  some  three 
feet  above  the  fioor  of  a* gallery  in  a  ma- 
chine shop,  on  which  trucks  were  operated; 
there  being  no  inherent  danger  in  the  track, 
nor  reasonable  ground  to  believe  that  an  em- 
ployd  in  falling  would  be  Injured  by  putting 
his  hand  in  front  of  the  wlieel  of  a  truck 
which  was  being  operated  on  the  track. 
Wynkoop  v.  Ludlow  Valve  Mfg.  Co.,  89  N.  B. 
827,  828,  196  N.  Y.  324,  30  L.  R.  A.  (N.  8.)  Sd. 

Water  mains  and  pipes 

Pipes  and  water  mains  of  waterworks 
company  are  not  taxable  as  "machinery  em- 
ployed in  manufactures,"  within  Rev.  Laws, 
c.  12,  {  23,  providing  for  the  taxation  of  such 
machinery  within  the  state.  Coffin  v. 
Artesian  Water  Co.,  79  N.  B.  262,  263,  193 
Mass.   274. 

^ 

MAOHIinST 

The  term  "machinists"  does  not  include 
plumbers,  painters,  plasterers,  and  such  like 
artisans.  Hence  a  plumber  furnishing  the 
labor  and  materials  to  connect  a  soda  foun- 
tain, gas  drum,  and  generator,  etc.,  Is  not  a 
"machinist"  within  Laws  1905,  p.  137,  c  72, 
providing  that  every  machinist  who  ezpeuds 
labor,  skill,  and  matertals  on  any  chattel 
shall  have  a  Hen  for  his  services.  Modem 
Plumbing  &  Heating  Co.  r.  American  Soda 
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ITountaln  Co.,  106  Pac.  628,  629»  67  Wash. 
148,  1B5  Am.  St  Rep.  975. 

In  an  action  by  a  passenger  against  a 
street  car  company,  where  the  declaration  al- 
leged that  plaintiff  was  a  machinist  when  he 
was  injured,  the  fact  that  the  evidence  show- 
ed that  he  was  a  tool  maker  did  not  prevent 
him  from  recovering  damages  for  decreased 
earning  capacity  as  a  skilled  workman,  the 
proof  showing  that  tool  makers  were  machin- 
ists, as  the  word  "machinist"  was  broad 
enough  to  cover  skilled  machinists.  Filling- 
ham  V.  Michigan  United  Rys.  Co.,  117  N.  W. 
685,  636,  154  Mich.  233. 

MACKEREL 

Evidence  is  admissible  to  show  a  trade 
custom  construing  the  word  "mackerel**  to 
mean  clear  and  not  rusty  mackerel.  Procter 
V.  Atlantic  Fish  Cos.,  94  N.  B.  281,  208  Mass. 
351. 

MADE 

See  Duly  Given  or  Made;  Duly  Mada 
See»  also,  Btoke. 

The  words,  "so  made,"  in  Code,  {  649 
(Gen.  gt.  1897,  c.  96,  {  590 ;  Gen.  St  1899,  | 
4843),  which  after  providing  for  the  making 
and  service  of  the  case  and  the  suggestion  of 
amendments,  provides  that  the  case,  '"when 
80  made,*'  shall  be  settled,  certified,  and  sign- 
ed by  the  Judge,  making  no  mention  of  the 
service  of  the  case,  evidently  Include  all  the 
preliminary  steps  to  the  presentation  of 
the  case  to  the  judge  for  settlement  But- 
ler V.  Scott,  76  Pac.  496,  497,  68  Kan.  612 
(citing  Chicago,  B.  ft  Q.  Ry.  Co.  ▼.  Guild,  69 
Pac.  283,  61  Kan.  213). 

Coaipletioa  imported 

The  word  "made,"  as  ordinarily  used, 
''applies  to  completed  transactlonB  bat  not 
necessarily  so.**  A  father's  guaranty  to  a 
bank  against  any  loss  on  personal  loans 
''made'*  to  his  son  or  on  account  of  any  busl- 
ncBs  paper  discounted  to  amounts  designated, 
at  a  time  when  the  bank  had  already  made 
personal  loans  to  the  son  and  discounted 
paper  for  an  amount  less  than  that  fixed  by 
tiie  guaranty,  was  a  continuing  guaranty  cov- 
ering not  only  past  but  future  transactiona. 
National  Bank  of  Chester  County  ▼.  Thomas, 
69  AtL  818,  814,  220  Pa.  360. 

IMiTorir  Imported 

A  conveyance  Is  "made  or  given,"  within 
aectlon  67e  of  the  bankruptcy  act  of  July  1, 
1898,  relating  to  conveyances  made  within 
four  months  prior  to  the  filing  of  a  petition* 
when  it  is  delivered.  Underleak  v.  Scott,  134 
N.  W.  731,  732, 117  Minn.  136. 

BaUlnger's  Ann.  Codes  ft  St  I  2198,  pro- 
vides that  the  board  of  appraisers  or  commls* 
aloners  of  public  lands  may  review  and  re- 
contider  any  of  its  official  acts  relating  to 
lands  of  the  state  until  such  tima  as  the 


lease  or  contract  for  any  of  such  lands  shall 
have  been  made,  executed,  and  signed  by  the 
commissioner  of  public  lands,  or  by  the  board 
Itself,  and  Pierce's  Code  1906,  I  8178a  (Laws 
1903,  p.  113,  c.  79),  declares  that  any  sale  or 
lease  of  state  lands  made  by  mistake,  or  not 
in  accordance  with  law  or  made  by  mlsrep- 
resentation,  shall  be  void.  Held  that,  where 
affidavits  alleging  fraud  in  the  sale  of  certain 
tide  lands  were  presented  te  the  board  of 
public  land  commissioners,  after  the  execu- 
tion of  a  deed  but  before  its  delivery,  the 
board  had  power  to  suspend  the  delivery  of 
the  deed,  and  investigate  the  charges.  The 
court  said:  "Respondent  contends  that  the 
expression  'made,  executed,  and  signed'  is 
equivalent  to  the  words  *made,  executed, 
and  delivered,'  which  are  commonly  found  in 
deeds  of  conveyance,  and  urges  that  the  deed 
is  not  'made  and  executed'  until  it  is  'draft- 
ed, signed,  acknowledged,  and  delivered,'  and 
that  It  was  not  the  intention  of  the  Legisla- 
ture to  deprive  the  officers  of  the  state  of  the 
power  to  deal  with  the  subject  as  long  as  the 
deed  was  not  actually  delivered.  Whether 
this  contention  of  respondent  can  be  upheld 
in  its  entirety,  we  are  not  now  called  upon  to 
decide;  but  we  think  that  his  position  is 
tenable,  to  the  extent  that  the  land  commis- 
sioner or  the  board  of  state  land  commission- 
ers may  at  any  time  refuse  to  deliver  a  deed 
when  matters  are  brought  to  his  or  their  at- 
tention which  give  reason  to  believe  that 
said  deed  is  being  obtained  by  means  of 
fraud."  State  ex  rel.  Shores  v.  Ross,  87  Pac. 
262,  268,  44  Wash.  246. 

As  eommimioated 

"Made"  signifies  action;  but,  when  a 
Person  has  "oommunlcated"  to  another  a 
written  statement  by  reading  It  to  him  and 
delivering  it  to  him,  that  statement  has  been 
"made  to"  such  other  person,  within  the 
meaning  of  the  law.  The  words  ''made  to" 
do  not  necessarily  Imply  that  tiie  one  com- 
municating and  using  the  statement  also 
composed  it  or  made  it  up.  "Make  known" 
Is  a  synonym  of  ''communicate,"  according 
to  Soule's  Dictionary  of  BngUah  Synonyms, 
84.  The  verb  ''make^'  has  many  signlfica* 
tions  and  conveys  many  meanings,  among 
whl<A  is  "to  put  forth;  give  out;  deliver." 
Also,  "to  Inform;  apprise."  Century  Dic- 
tionary. Thus  when  a  person  seeking  credit 
hands  to  a  merchant  a  materially  false  writ- 
ten statement  oonoemlng  his  financial  condi- 
tion, no  matter  who  composed  and  signed  it, 
if  it  be  one  calculated  to  deceive,  and  then 
reads  it  to  such  merchant,  and  thereby  ob- 
tains property  from  him  on  credit,  he  has 
obtained  property  on  credit  upon  a  material- 
ly false  statement  In  writing  ^'made  to"  such 
person.    In  re  Aldrigde,  168  Fed.  93,  98,  99. 

As  oAiored  ott  doekot 

Under  Pen.  Code,  1 1428,  requiring  a  Jus- 
tice of  the  peace  to  keep  a  dodcet  In  which 
must  be  entered  each  action  and  all  proceed- 
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togs  therein,  an  order  holding  accused  to  an- 
swer Is  iu  fact  and  law  "made"  when  it  is 
entered  on  the  Justice's  docket,  so  that  a 
failure  to  indorse  the  same  on  the  complaint 
or  depositions  does  not  deprive  the  order  of 
its  validity  nor  affect  defendant's  substantial 
rights.  People  v.  Sacramento  Butchers'  Pro- 
tective Asa'n,  107  Pac  712,  716,  12  OaL  App. 
471. 

As  filed 

The  word  "made,"  in  the  statute  provid- 
ing that  where  the  term  does  not  continue 
longer  than  30  days  the  motion  for  new  trial 
must  be  "made"  during  the  term,  is  synony- 
mous with  "filed,"  and  the  word  "made"  can- 
not be  construed  as  meaning  simply  to  pre- 
pare and  present  to  the  Judge  such  motion, 
and  a  motion  which  has  not  been  so  filed  must 
be  dismissed,  though  the  Judge  before  whom 
the  case  is  tried  may  have,  granted  a  rule 
nisi  during  the  term  and  within  the  term 
fixed  by  law  for  filing  the  motion,  and  this  is 
true  though  counsel  for  the  successful  party 
may  have  consented  to  a  continuance  of  the 
hearing  of  the  motion ;  the  same  having  been 
returnable  in  vacation.  Hilt  v.  Young,  43  S. 
E.  76,  77,  116  Ga.  708. 

The  word  "made,"  as  used  in  Code  Civ. 
Proc.  i  1205,  providing  that  the  superior  court 
of  that  county  in  which  application  for  the  ap- 
pointment of  an  administrator  is  "first  made" 
has  exclusive  Jurisdiction  of  the  settlement 
of  the  estate,  has  reference  to  the  time  of 
filing  the  application  with  the  clerk  of  the 
superior  court  Dungan  v.  Superior  Court  of 
Fresno  County,  84  Pac.  767,  769,  149  Cal.  98, 
117  Am.  St  Rep.  119. 

As  maintained 

Aa  used  in  Act  Cong.  Feb.  25,  1885,  c. 
149.  S  1,  23  Stat  321  (U.  S.  Comp.  St  1901, 
p.  1524),  declaring  illegal  all  indosures  made, 
erected,  or  constructed  on  lands  to  any  of 
which  the  person  making  the  same  had  no 
claim  at  the  tinoeth^  tnclosure  was  made^ 
and  declaring  unlawful  "the  maintenance, 
erection,  construction  or  control  of  any  such 
Indosure,*'  the  word  "made"  has  a  more  com- 
prehensive meaning  than  the  words  "con- 
structed" or  "erected."  A  person  'lakes'* 
an  inclosure  so  long  as  he  maintains  it 
Since  the  statute  was  violated,  where  a  peiv 
son  maintained  the  Inclosure  of  land  to 
which  he  had  no  claim,  an  indictment  charg- 
ing such  an  Inclosure  was  not  defective  for 
failure  to  allege  that,  at  the  time  the  inclo- 
sure was  made,  defendant  had  no  claim  or 
color  of  title  to  the  land  made  or  acquired  in. 
good  faith  or  a  right  thereto  asserted  with  a 
view  to  entry.  Bircher  v.  United  States,  169 
Fed.  589,  591,  95  0.  O.  A.  87. 

As  swflirn  to  * 

Act  March  4,  1904,  c.  394,  providing  that 
proofiB,  affidavits,  and  oaths  required  under 
the  public  land  laws  may  be  made  befoi^ 
any  Unite<l  States^  Conunissloner,  and  jthat 


the  f^s  for  entries  and  for  final  proofs 
when  made  before  him  shall  be  for  each  affi- 
davit 25  cents,  for  each  deposition  of  claim- 
ant or  witnesses  when  not  prepared  by  the 
ofl3cer  25  cents,  and  for  each  deposition  pre- 
pared by  the  officer  $1,  and  making  it  a  nus- 
demeanor  to  demand  or  receive  a  greater 
sum,  fixes  the  fees  of  United  States  Commis- 
sioners for  administering  the  oath  and  at- 
taching the  Jurat  to  affidavits  required  under 
the  land  laws,  but  it  is  not  part  of  their  duty 
to  draft  affidavits,  in  whole  or  in  part,  and  & 
United  States  Commissioner  who  drafts  an 
affidavit  or  any  part  thereof,  or  who  com- 
pletes the  application  part  of  a  combined 
application  and  affidavit  under  the  land  laws, 
may  charge  compensation  therefor  as  serv- 
ices beyond  his  official  duty ;  an  affidavit  be- 
ing "made"  before  an  officer  when  subscribed 
and  sworn  to  before  him  by  whomsoever 
drafted.    In  re  James,  195  Fed.  981,  983. 

MADE  ACQUAINTED 

A  certificate  of  acknowledgment  of  a 
married  woman  that  she  was  "made  ac- 
quainted" with  the  contents  of  the  deed  is 
equivalent  to  a  certificate  that  the  contents 
were  made  known  and  explained  to  her. 
Chauvtn  v.  Wagner,  18  Mo.  531, 544. 

MADE  OUT  IK  ITEMS 

Civ.  Code  1902,  §  806,  requires  that  aU 
claims  against  counties  shall  be  '*made  out 
in  items,''  and  section  808  provides  that  no 
claim  shall  be  valid  and  payable  unless  it  be 
presented  to  and  filed  with  the  county  board 
during  the  fiscal  year  in  which  It  is  contract- 
ed or  the  next  thereafter.  Held,  that  a 
claim  is  not  proi)erly  "made  out  in  items'' 
which  does  not  indicate  the  year  in  which  it 
arose,  bo  as  to  indicate  that  it  accrued  within 
the  period  prescribed.  State  ex  rel.  People^s 
Bank  of  Greenville  v.  Goodwin,  02  S.  B.  HOC. 
1105,  81  S.  C.  419. 

MAGAZINE 

"Magazines"  are  defined  by  Webster  as 
pamphlets  published  periodically,  containing 
miscellaneous  papers  or  compositiona  They 
are  "periodical  publications*'  entitled  to  the 
privileges  of  second-<dass  mall  matter/ 
Houghton  V.  Payne,  24  Sup.  Ct  690,  592. 
194  U.  S.  88,  48  L.  Ed.  888. 

MAGIC 

Healer  by  magic  as  physician,  see  Phy- 
sician. 

MAOIO  LANTERN 

Not  dutiable  as  optical  Instruments,  see 
Optical  Instrument 

MAGISTRATE 

.    Bemoral  of  magistrate  lis  special  pro- 
ii.,    .^ceediHg,.  see  Special  Proceeding. 
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A  "faagistiatfe"  is  an  "officer  haying 
power  to.  issue  a  warrant  for  the  arrest  of  a 
person  charged  with  a  public  offense."  Peo- 
ple T.  Swain,  90  Pac  720,  722,  5  Cal.  Ai^. 
421  (citing  Pen.  Code,  |  807). 

•*A  'magistrate*  is  an  officer  having  pow- 
er to  issue  a  warrant  for  the  arrest  of  a  per- 
son charged  with  the  commission  of  a  crime. 
The  following  persons  are  magistrates:  (1) 
The  Justices  of  the  Supreme  Court;  (2)  the 
judges  of  the  Circuit  Court;  (3)  the  county 
judges  and  justices  of  the  peace ;  (4)  all  mu- 
nicipal officers  authorized  to  exercise  the 
powers  and  perform  the  duties  of  a  Justice 
of  the  peace."  Wallowa  County  v.  Oakes, 
78  Pac  892,  46  Or.  88. 

The  clerk  of  the  county  court  having  no 
authority  to  issue  a  warrant  for  a  misde- 
meanor is  not  a  •'magistrate**  within  Sny- 
der's Ck)mp.  Laws,  §  6575,  providing  that  a 
'^magistrate"  is  an  officer  having  power  to  is- 
sue a  warrant  for  the  arrest  of  a  person 
diarged  with  a  public  offense.  Bowen  v. 
State,  115  Pac.  376,  5  Okl.  Cr.  605. 

The  word  "magistrate,"  as  used  in  Bev. 
St.  c.  133,  {  17,  providing  for  appeals  from 
the  decisions  or  sentences  of  magistrates,  In- 
cludes Judges  of  municipal  courts  as  well  as 
trial  Justices.  Sprague  v.  Inhabitants  of  An- 
droscoggin County,  71  AtL  1090, 1091, 104  Me. 
352. 

Code  1907,  {  7519,  providing  that  Judges 
of  city  courts,  etc.,  are  **magistrates,"  within 
the  meaning  of  the  chapter  ("Proceedings  to 
Preserve  the  Peace"),  and  authorized  to  re- 
quire persons  to  give  security  to  keep  the 
peace,  etc.,  refers  only  to  affidavits  and  war- 
rants under  that  chapter,  and  not  in  prosecu- 
tions for  illegal  liquor  selling.  Herring  v. 
State,  48  South.  476,  477,  158  Ala.  81. 

IMfltriet  attonMjr 

The  district  attorney  to  whom  a  confes- 
sion is  made  is  not  a  magistrate  before  whom 
accused  is  brought  fOr  a  Judicial  hearing, 
and  required  by  Code  Cr.  Proc,  §f  188,  196, 
to  advise  him  that  he  is  entitled  to  the  aid 
of  counsel,  and  to  inform  him  that  he  has 
the  right  to  make  a  statement  in  relation  to 
the  affair.  People  v.  Randazzio,  87  N.  B. 
112,  116,  194  N.  Y.  147. 

Am  Judge 
See  Judge. 

Hotary  publie 

Where  a  notary  public  was  authorized 
by  state  law  to  issue  a  warrant  of  arrest  for 
misdemeanor,  and  oh  sutdi  affidavit  the  gov- 
ernor of  the  state  had  instituted  requisition 
proceedings,  the  notary  was  a  "magistrate" 
within  Rev.  St  {  5278,  govemihg  interstate 
extradition,  and  providing  that  the  same 
may  be  based  on  a  magistrate's  warrant 
ComptOQ  V.  State  of  Alabama,  29  Sup.  Ct 
605,  606,  214  U.  S.  1,  53  L.  Ed.  885,  16  Ann. 
Cas.  lOOa 


MAGNETISM 

See  Electro— Mai^etism* 

MAHOGANY 

See  San  Domingo  Mahogany. 

MAIL 

See  By  Mail;  Fast  Mail;  Fraudulent 
Use  of  the  Mails;  Send  by  Mail. 

Service  by  mail,  see  Service  (In  Prac- 
tice). 

Use  of,  as  commerce^  see  Commerce. 

"The  term  'mail'  is  perhaps  universally 
comprehended  as  being  that  over  which  the 
government  has  the  management  for  the 
purposes  of  conveyance  and  distribution." 
Searight  v.  Stokes,  8  How.  X51,  186,  U  U 
Bd.  537. 

MAIL  CARBIER 

As  dvil  officer,  see  CivU  Officer. 
As  officer,  see  Officer. 

bcaHi  c^erk 

As  passenger,  see  Passenger. 


A  post  office  superintendent  discovered 
a  misboxed  letter,  which  had  been  placed  In 
a  "dead"  pigeonhole  at  the  top  of  the  case, 
where  defendant,  a  clerk,  was  engaged  in 
sorting  mail.  The  letter  was  removed  by  the 
superintendent  and  handed  to  a  post  office  in- 
spector, who  took  it  to  the  addressee,  and, 
without  delivering  it,  obtained  permission  to 
open  it  He  then  returned  it  to  the  post  office, 
unsealed  the  letter,  and  took  from  it  an  ex- 
press order  for  $2,  a  statement  of  account 
and  a  letter  from  the  sender  of  the  money 
order.  After  making  a  copy  of  the  letter,  he 
placed  it  in  the  envelope  with  two  marked  $1 
bills,  and  forwarded  the  money  order  and  the 
statement  to  the  addressee.  The  envelope 
containing  the  letter  and  bills,  having  been 
duly  sealed,  was  returned  to  the  dead  pigeon- 
hole, and  a  short  time  thereafter  was  embez- 
zled by  defendant  Held,  that  the  letter  at 
the  time  it  was  returned  by  the  inspector  to 
the  dead  pigeonhole  had  not  ceased  to  be 
''mall  matter,"  and  that  defendant  was  there- 
fore properly  convicted  of  embeszling  a  let- 
ter containing  inclosures,  in  violation  of  Rev. 
St.  i  5467.  £nnis  v.  United  States,  154  Fed. 
842,  843,  83  C.  C.  A.  478  (citing  Montgomery  v. 
United  States,  16  Sup.  Ct  797,  162  U.  S.  410, 
40  L.  Ed.  1020 ;  Scott  v.  U.  S.,  19  Sup.  Ct  209. 
172  U.  S.  343,  43  L.  Ed.  471 ;  Goode  v.  U.  S., 
16  Sup.  Ct.  136,  159  U.  S.  663,  40  li.  Ed.  297). 


The  chief  element  of  the  "mail  order" 
method  of  doing  business  consists  in  dealing 
directly  with  the  customer  or  consumer  by 
means  of  placing  in  his  hands  a  printed  cata- 
logue containing  a  description  of  the  articles 
of  merchandise  offered  for  sale  and  the  price 
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thereof.  An  association  of  retail  dealers  can 
lawfully  agree  among  themselves  that  they 
will  not  purchase  merchandise  from  whole- 
salers and  jobbers  who  sell  to  mall  order 
houses  and  to  inform  each  oth^r  as  to  what 
wholesalers  and  jobbers  do  sell  to  such 
houses.  Montgomery  Ward  &  Go.  ▼.  South 
Dakota  Retail  Merchants'  &  Hardware  Deal- 
ers' Ass'n,  150  Fed.  413,  415. 


The  word  "mailed,"  as  used  in  the  speci- 
fications on  which  a  contract  for  the  sale 
of  coal  was  made,  requiring  notice  of  a  fail- 
ure to  deliver  to  be  "mailed,"  being  used  in 
its  ordinary  sense,  referred  to  mailing  in  ac- 
cordance with  the  ordinary  method  of  busi- 
ness, and  did  not  contemplate  the  sending  of 
a  notice  by  registered  mail,  so  that  the  mere 
delivery  to  the  postal  authorities  and  regis- 
tration of  a  notice  did  not  put  the  seller  in 
default.  Price  v.  City  of  New  York,  93  N. 
Y.  Supp.  967.  970, 104  App.  Div.  198. 

The  general  statement  of  one  that  he 
"mailed"  a  letter  to  another  is  sufficient  evi- 
dence that  he  did  everything  necessary  to 
raise  the  presumption  that  it  was  received  in 
due  course  of  mail,  and  thereby  show  that 
the  addressee  had  notice  of  matters  therein 
stated.  To  be  properly  "mailed"  a  letter 
must  be  addressed,  stamped,  and  deposited  in 
the  proper  place  for  the  receipt  of  mail,  and, 
since  the  word  "mailed"  implies  the  doing  of 
all  these  acts,  a  general  statement  that  a  let- 
ter was  "mailed"  is  sufficient  Ward  v.  D.  A. 
Morr  Transfer  &  Storage  Co.,  95  S.  W.  964, 
965, 119  Mo.  App,  83  (citing  Pier  v.  Heinrichs- 
hoften,  67  Mo.  163,  29  Am.  Rep.  501;  RoUa 
State  Bank  y.  Pezoldt,  95  Mo.  App.  404,  69 
S.  W,  51). 

Prepayment  of  pottase 

The  word  "mailed,"  when  applied  to  a 
letter,  means  that  it  was  properly  prepared 
for  transmission  by  mall,  and  was  placed 
in  the  custody  of  the  officer  whose  duty  it 
was  to  forward  the  mail.  Southern  Engine  & 
Boiler  Works  v.  Vaughan,  135  S.  W.  913,  915, 
98  Ark.  388,  Ann.  Cas.  1912D.  1062. 

In  testimony  that  a  letter  containing  a 
notice  was  mailed,  the  word  "mailed"  Implies 
the  payment  of  the  necessary  postage.  Gity 
of  Omaha  v.  Yancey,  135  N.  W.  1044,  1047, 
91  Neb.  261. 

The  single  word  "mailed,"  as  used  by  a 
notary  in  his  certificate,  is  held  to  imply  that 
the  requisite  postage  was  prepaid.  Cutting  v. 
Harrington,  71  Atl.  374,  377.  104  Me.  96,  129 
Am.  St  Rep.  373  (citing  Rolla  State  Bank  v. 
Pezoldt,  69  S.  W.  51,  95  Mo.  App,  404). 

MAIM 

"Maiming**  is  to  deprive  a  person  of  some 
member  of  his  body.  Cooper  v.  State,  182  S. 
W.  355,  356,  60  Tex.  Gr.  R.  411« 


In  an  affidavit,  wkldi  charged  that  de- 
fendant unlawfully,  wantonly,  or  maliciously 
killed  or  maimed  a  oow,  followed  the  Code 
form  for  an  indictment  for  wanton  and  mall- 
clous  injury  to  animala  (Code  1907,  If  6230, 
7161,  form  71),  except  that  the  word  "maim- 
ed" was  substituted  for  the  word  "injured,** 
the  word  "maim**  implied  a  deprivation  of  a 
necessary  part,  a  crippling,  disabling,  or  pe^ 
manent  injury,  and  was  more  than  equivalent 
in  meaning  to  the  word  'Injure,*'  and  includ- 
ed the  meaning  of  the  word  ''injure.*'  Hence 
the  affidavit  sufficiently  charged  the  statu- 
tory offense.  Richmond  v.  State,  58  South. 
973,  974,  4  Ala.  App.  139  (citing  5  Words 
and  Phrases,  p.  4275). 

To  "maim**  an  animal,  within  the  mean- 
ing of  a  statute  making  it  an  offense  to  kill 
or  maim  cattle,  is  to  be  understood  in  its 
technical  signification,  and  the  person  who  in- 
flicts upon  an  animal  Injury  of  a  character 
less  than  that  which  would  deprive  it  of  <^ 
render  useless  one  or  more  of  its  useful  mem- 
bers, is  not  guilty  of  an  offense  under  the 
statute,  and  the  owner  of  the  animal  is  re- 
mitted to  his  action  for  damages.  But  one 
who  injures  one  of  the  useful  members  of 
an  animal,  such  as  Its  members  of  locomotion, 
or  such  as  ar^  useful  to  the  owner  of  the  ani- 
mal, violates  the  statute.  Brown  v.  State, 
56  S.  E.  405,  406,  127  Ga.  287. 

White's  Ann.  Pen.  Code,  art  612,  pro- 
vides that  **to  maim*'  is  to  willfully  deprive 
a  person  of  the  hand,  arm,  finger,  toe,  foot, 
leg,  nose,  or  ear;  to  put  out  the  eye*,  or  de- 
prive a  person  of  any  member  of  his  body. 
Article  614  provides  that  "to  disfigure**  is  to 
willfully  place  any  mark  on  the  face  or  other 
part  of  the  person.  Article  604  provides  a 
punishment  for  assault  with  intent  to  com- 
mit the  offense  of  maiming  or  dlsfigaring. 
Held,  that  a  charge  of  maiming  and  disfigur- 
ing carries  with  it  a  charge  of  assault  with 
intent  to  malm  and  disfigure.  Pool  v.  State, 
129  S.  W.  1135,  1136,  59  Tex.  Cr,  R.  482;. 

MAIN 

MAIN  CHANNEXi 

The  "main  channel"  of  the  Mississippi 
river  means  the  principal  navigable  and  nav- 
igated channel,  the  one  customarily  followed 
in  steamboat  navigation.  Fransini  v.  liay- 
land,  97  N.  W.  499,  502,  120  Wis.  72.  See, 
also,  State  v.  Munde  Pulp  Co.,  104  S.  W.  437, 
442,  119  Tenn.  47. 

MAIN  lilNE 

The  words  *'maiB  line,**  in  municipal  or- 
dinances granting,  respectively,  the  ri^t  to 
construct  a  small  extension  to  the  Oarden 
Street  branch  of  the  Cleveland  street  railway 
system  and  the  right  to  lay  a  second  track 
on  a  portion  of  that  branch,  to  terminate 
with  the  expiration  of  the  grant  for  the 
main  line,  must  be  deemed  to  refer  to  the  rest 
^  of  the  Garden  Street  branch,  and  not  to  the 
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Baclld  ATenue  line.  Cleveland  Bleetrle  By. 
Co.  T.  City  of  Glereland,  27  Sop.  Ot  202-210, 
204  U.  S.  116,  61  L.  Bd.  890. 

XAnr  SEA 

"Main  sea'*  and  "high  sea'*  are  synony- 
mous. United  States  t.  Newark  Meadows 
Imp.  Ck).,  173  Fed.  426,  428. 

MAIN  SHAFT 

The  word  "shaft,**  as  used  in  connection 
with  or  applied  to  factories,  Is  a  revolving 
bar  to  convey  the  force  which  is  generated  by 
Bome  prime  mover  to  the  different  working 
machines,  and  a  "line  or  main  shaft"  is  a 
bar  of  considerable  length,  and  usually  bear- 
log  a  number  of  pulleys  by  which  power  Is 
transmitted  to  countershafts.  Hohenstein- 
Harmetz  Furniture  Go.  v.  Matthews,  02  N.  E. 
196,  100,  46  Ind.  App.  616. 

MAIN  STEM 

The  term  "main  stem,**  as  used  in  the 
New  Jersey  statute  relating  to  taxation  of 
railroads,  is  expressly  defined  to  include  the 
n*adbed  not  exceeding  100  feet  in  width  with 
its  rails  and  sleepers  and  structures  thereon 
not  Including  passenger  or  freight  buildings. 
Tlic  original  statute  made  passenger  depots 
a  part  of  the  main  stem.  United  New  Jersey 
R.  &  Canal  Co.  v.  Parker,  60  Atl.  289,  243,  75 
N.  J.  Law,  771. 

Under  Act  1888  (Gen.  St  p.  3325,  {  214) 
as  amended  (P.  L.  1906,  p.  220,  a  122),  de- 
fining the  "main  stem"  of  a  railroad  for  pur- 
poses of  taxation  as  "the  'roadbed'  not  ex- 
ceeding one  hundred  feet  in  width  with  its 
rails  and  sleepers,  and  all  structures  erected 
thereon  and  used  in  connection  therewith, 
not  including,  however,  any  passenger  or 
freight  buildings  erected  thereon,'*  does  not 
extend  beyond  the  "roadbed,**  although  such 
"roadbed*'  be  less  in  width  than  100  feet. 
The  court  said:  "  'Roadbed*  signifies  the  bed 
or  foundation  upon  which  rests  the  super- 
structure of  rails  and  sleepers.  Giving  due 
effect  to  the  word  'main*  in  the  phrase  'main 
stem,'  the  'roadbed'  that  is  to  constitute  'main 
stem'  must  be  deemed  the  bed  or  foundation 
of  the  principal  tracks  of  the  railroad  at  the 
place  in  question.  The  width  of  100  feet,  as 
used  in  the  statute,  is  a  measure  of  limita- 
tion, not  of  extension;  and  the  fact  that  a 
railroad  company  at  any  place  on  its  line 
owns  land  of  the  width  of  100  feet  or  more 
does  not  extend  'main  stem'  to  the  width  of 
100  feet,  unless  the  'roadbed'  of  its  principal 
tracks  at  the  place  in  question  extends  to 
that  width."  In  re  New  York  Bay  R.  Co., 
67  Atl.  1049,  1051,  75  N.  J.  Law,  889  (quoting 
and  adopting  definition  In  re  United  New  Jer- 
sey Railroad  &  Canal  Co.,  67  AtL  1076,  75 
N.  J.  Law,  385). 

The  act  of  1888  (Gen.  St  p.  3825,  par. 
214),  relating  to  the  taxation  of  railroad  and 
canal  juroperty,  declares  that  the  *'maln  stem" 
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of  a  railroad,  the  assessment  of  whldi  shall 
be  made  by  the  state  authorities,  shall  Include 
"the  'roadbed,'  not  exceeding  100  feet  in 
width  with  Its  rails  and  sleepers,  (and)  d<SH>t 
building  used  for  imssengers  connected  there- 
with." A  supplement  to  such  act  (P.  L.  1906^ 
p.  220)  declares  that  "midn  stem"  shall  here- 
after be  held  to  include' the  "roadbed"  not 
exceeding  100  feet  in  width  with  its  raihsi 
and  sleepers,  and  all  structures  erected  there- 
on and  used  in  connection  therewith,  not  In- 
cluding, however,  any  passenger  or  freight 
buildings  erected  thereon.  The  term  "road- 
bed" is  of  plain  import  and  significance,  the 
bed  or  foundation  on  which  rests  the  super- 
structure of  rails  and  sleepers.  .By  giving 
due  effect  to  the  word  "main"  in  the  phrase 
"main  stem,"  the  "roadbed"  that  is  to  con- 
stitute "main  stem"  must  be  deemed  the  bed 
or  foundation  of  the  principal  tracks  of  the 
railroad  at  the  place  in  question.  In  re  Unit- 
ed New  Jersey  R.  &  Canal  Co.,  67  Atl.  1075, 
1076,  75  N.  J.  Law,  385. 

Act  AprU  8,  1006  (P.  L.  1906,  pp.  122, 
220),  providing  a-  method  for  the  taxation  of 
railroad  property,  defines  the  "main  stem*'  of 
a  railroad  as  the  roadbed,  "not  exceeding 
100  feet  in  width,  with  its  rails  and  sleepers, 
and  all  structures  erected  thereon  and  used 
in  connection  therewith,  not  including,  how- 
ever, any  passenger  or  freight  buildings 
erected  thereon."  The  statute  has  made  a 
distinction  between  the  strictly  essential  right, 
of  way  of  a  railroad,  the  existence  of  which 
is  indispensable  to  its  operation  and  the  re- 
maining land  of  the  company  used  for  rail- 
road purposes,  and  this  distinction  rests  upon 
the  ground,  not  that  these  different  classes  of 
property  are  put  to  different  uses,  but  upon 
the  dependence  of  the  several  companies  up- 
on local  poUoe  protection,  and,  as  compensa- 
tion for  that  protection,  the  local  municipal 
governments  are  permitted  to  tax  that  part  of 
the  railroad  property  not  included  within  the 
"main  stem"  of  the  railroad.  (Central  R.  Co. 
of  New  Jersey  v.  State  Board  of  Assessors, 
67  Atl.  672,  674,  680,  681,  76  N.  J.  Law,  120. 

A  "main  stem,"  as  the  term  is  used  in 
P.  L.  1884,  p.  142,  as  amended  by  P.  L.  1888, 
p.  260,  providing  for  the  taxation  of  rail- 
roads, includes  the  roadbed  not  exceeding  100 
feet  in  width,  with  its  rails  and  sleepers,  de- 
pot buildings  used  for  passengers  connected 
therewith,  and  must  always  exist  in  every  in- 
corporated railroad  operated  for  the  trans> 
portation  of  freight  and  passengers,  or  either. 
Jersey  City  v.  State  Board  of  Assessors,  68^ 
AtL  227,  228,  74  N.  J.  Law,  720. 

Land  on  which  railroad  tracks  are  main- 
tained, which  originally  formed  a  part  of  the 
main  line,  and  which  were  left  out  of  the 
main  line  by  a  straightening  of  tracks,  but 
are  continued  in  operation  for  railroad  pur- 
poses, do  not  form  parts  of  the  "main  stem"^ 
of  the  principal  line  of  the  railroad,  and  are 
not  branch  railroads  having  their  own  main 
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stem,  but  are  In  contemplation  of  law  the 
same  as  a  '^siding."  Jersey  City  t.  State 
Board  of  Assessors,  09  Atl.  200,  201,  76  N.  J. 
Law,  571. 

MAIK  TRACK 

A  short  piece  of  railroad  track  used  only 
for  freight,  to  which  defendant's  trains  were 
deflected  by  a  switch,  admitting  them  to  de- 
fendant's freight  depot,  and  ending  at  a  post, 
was  not  defendant's  '*main  track,"  within 
Laws  1907,  p.  475,  I  1,  relating  to  railroad 
crossings,  and  providing  that  any  railroad 
company  desiring  to  cross  the  main  track  of 
ano^er  railroad  company  should,  before  con- 
structing any  such  crossing,  apply  to  the  rail- 
road and  warehouse  commission  for  permis- 
sion so  to  do,  and  comply  with  certain  pro- 
ceedings therein  specified.  Chicago,  P.  ft  St. 
L.  Ry.  Oo.  y.  JacksouTille  Ry.  ft  Lig^t  Co., 
91  N.  B.  1024,  1027,  245  111.  155. 

In  the  Revenue  Act,  §  89  (Ijaws  1903,  pp. 
414-418,  c.  73) ,  relating  to  assessment  of  rail- 
roads, and  providing  that  the  valuation  of 
each  mile  shall  be  determined  by  dividing  the 
whole  value  by  the  number  of  miles  of  the 
'*main  track"  of  each  road  or  line,  the  words 
"main  track"  are  clearly  used  to  distinguish 
from  side  or  second  track,  and  turnout,  spur, 
and  warehouse  tracks,  and  not  to  distinguish 
the  main  line  from  the  branch  line.  State 
ex  rel.  Platte  County  v.  Sheldon,  113  N.  W. 
208,  210,  79  Neb.  455. 

BIAINLuftKD 

The  word  "mainland,"  in  Revisal  1905, 
I  3474,  forbidding  Anchoring  of  a  floathouse 
for  fishing  or  hunting  wild  fowl  in  shoal  wa- 
ter not  more  than  300  yards  from  the  main- 
land on  the  west  side  of  Currituck  Sound, 
means  the  principal  land,  as  opposed  to  is- 
land. State  V.  Barco,  03  S.  S.  673,  674,  150 
N.  C.  792. 

MAINS 

Water  mains  as  personal  property,  see 
Personal  Property. 

By  the  word  "mains,"  in  Laws  1890,  c. 
566,  p.  1148,  §  65,  providing  that  any  owner 
or  occupant  of  any  premises  within  100  feet 
of  any  main  laid  down  by  any  gas  light  cor- 
poration may  require  it  to  supply  him  with 
gas,  were  intended  those  pipes  through  which 
the  company  distributed  the  gas  that  was 
designed  to  be  taken  therefrom  into  the 
buildings  to  be  lighted.  Moore  v.  Champlain 
Electric  Co.,  85  N.  Y.  Supp.  37,  89,  88  App. 
Div.  289. 

MAINTAIN 

See  Establish  and  Maintain. 
Keep  and  maintain,  see  Keep. 

The  word  "maintain"  has  been  defined  as 
meaning  to  support  that  which  has  already 
been   brought    into   existence.    Kendrick   ft 


Roberts  v.  Warren  BroB.  Co.,  72  Atl.  461, 464, 
110  Md.  47. 

"Maintain"  is  defined  to  mean  to  hold  or 
keep  in  a  particular  state  or  condition,  espe- 
cially in  a  st4te  of  efiSclency ;  to  support,  sus- 
tain, not  to  suffer  to  decline.  Kovachoff  t. 
St  Johns  Lumber  Co.,  121  Pac.  801,  803,  61 
Or.  174. 

The  power  to  ''maintain  and  operate" 
waterworks  and  electric  light  plants  is  not 
necessarily  incident  to  or  Implied  in  the 
power  to  "purchase  or  construct"  waterworks 
or  electric  light  plants.  The  word  "main- 
tain" does  not  mean  to  provide  or  construct, 
but  to  keep  up  and  preserve.  State  ex  rel. 
City  of  ChlUicothe  v.  Wilder,  98  S.  W.  465, 
467,  200  Mo.  97. 

Whero  a  boom  company  agreed  with  a 
riparian  owner,  during  the  continuance  of  a 
license  granted  such  company  by  the  owner 
to  use  the  river  and  maintain  therein  piles 
and  booms  convenient  in  its  buaiiieaa  and 
releasing  the  company  from  all  claims  for 
future  damages  to  plaintiff's  land  by  acts  of 
defendant  in  the  management  of  its  business, 
to  maintain  a  boom  of  logs  along  the  bank 
on  the  owner's  land  to  protect  the  banks  from 
injury,  the  word  "maintain,"  as  used  in  the 
contract,  meant  to  keep  up  in  a  particular 
state  or  condition,  and  did  not  bind  the  com- 
pany to  indemnify  the  landowner  against 
loss,  where  such  maintenance  became  impos- 
sible for  a  time  because  of  an  unprecedented 
flood,  which  carried  away  the  boom,  where  the 
company  had  constructed  a  boom  and  exercis- 
ed due  care  in  its  maintenance,  and  renewed  it 
within  a  reasonable  time  after  the  flood. 
Coleman  v.  Mississippi  &  Rum  River  Boom 
Co.,  131  N.  W.  641,  642,  114  Minn.  443,  35  L. 
R.  A.  (N.  S.)  1109. 

Civ.  Code,  |  651,  which  provides  that  no 
canal  can  be  laid  out,  constructed,  or  main- 
tained so  as  to  obstruct  any  public  highway. 
and  that  the  one  so  maintaining  or  using  such 
a  canal  must  repair  the  brldgeB»  etc.,  was  en> 
acted  in  its  present  form  in  1905.  •  Before 
that  it  provided  that  every  water  or  canal 
corporation  must  construct  and  keep  in  good 
repair  at  all  times  for  public  use  across  their 
canal,  flume,  etc.,  all  the  bridges  that  the 
county  may  require.  This  section  was  based 
on  prior  statutory  provisions,  passed  nearly 
half  a  century  before.  Pol.  Code,  {  2694,  pro- 
vides that  when  highways  are  laid  across 
canals  on  public  lands  those  using  the  canals 
must  prepare  them  so  that  the  highway  may 
cross  without  danger,  and  section  2737,  pro- 
viding penalties  for  obstructing  or  injuring 
highways,  contains  provisions  for  bridging 
ditches  which  cross  pre-existing  highways. 
Held  that,  in  view  of  these  provisions  the 
original  act  did  not  impose  upon  the  owners 
of  canals  the  duty  of  bridging  them  whenever 
the  public  should  lay  out  a  road  over  them, 
and  that  the  present  s^tion  does  not  impose 
that  duty,  for  the  word  ''maintain,"  which  is 
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the  basts  of  tbe  claim,  should  be  constmed 
merely  as  a  prohibition  against  maintaining 
a  canal  in  such  a  way  that  it  would  injure 
an  existing  highway.  City  of  Madera  y.  Ma- 
dera Canal  &  Irrigation  Co.,  115  Pac.  086, 
d38,  159  Cal.  749. 

As  oleaa 

The  cleaning  of  streets  is  "r^;>airing''  or 
"nudntaining**  them  within  Laws  1898,  p. 
252,  a  264,  authorising  the  street  and  jE>ark 
commissioners  to  build,  construct,  repair,  and 
maintain  highways  in  the  city,  in  view  of 
Laws  1893,  c.  59,  requiring  towns  to  keep 
their  highways  in  good  repair,  suitable  for 
travel  thereon,  and  creating  a  liability  for 
fine  and  responsibility  for  damages  suffered 
by  travelers  from  defects  in  highways;  for 
the  presence  of  rubbish,  dirt,  and  ashes  in  a 
street  may  cause  it  to  be  in  a  bad  state  of  re- 
pair and  in  an  unsuitable  condition  for  trav- 
el, and  any  act  that  is  reasonably  necessary 
to  put  or  keep  the  street  in  good  repair  suit- 
able for  travel  thereon  is  "repairing"  or 
"maintaining"  the  street.  Connor  v.  Ctiy  of 
Manchester,  60  AU.  486,  437,  73  N.  H.  233. 


As  commemos 


•etio] 


The  word  ''maintained"  in  the  Employ- 
ers' Idablllty  Act,  providing  that  no  action 
for  injuries  thereunder  shall  be  ''maintained" 
unless  notice  of  the  time,  place,  and  cause  of 
injury  is  given  to  the  employer,  is  synony- 
mous with  the  word  "begun"  or  "commenced" 
and  the  statute  makes  the  giving  of  such 
notice  a  condition  precedent  to  the  bringing 
of  an  action  under  it  Grasso  v.  Holbrook, 
Cabot  ft  Daly  Contracting  Co.,  92  N.  Y.  Supp. 
101,  103,  102  App.  Div.  49  (citing  Burbank 
V.  Inhabitants  of  Auburn,  31  Me.  590 ;  Boutil- 
ler  ▼.  Steamboat  Milwaukee,  8  Minn.  97,  1<^ 
[Gil.  72];  Smith  v.  Lyon,  44  Conn.  178; 
Byers  v.  Bourret,  64  Cal.  73,  28  Pac.  61; 
Mertz  V.  aty  of  Brooklyn,  11  N.  Y.  Supp.  778, 
affirmed  128  N.  Y.  617,  28  N.  B.  253). 

The  word  "maintain"  in  a  statute  in  ref- 
erence to  actions  comprehends  the  institu- 
tion as  wdl  as  the  support  of  the  action, 
though  it  may  be  used  to  express  a  meaning 
corresponding  to  its  more  restricted  defini- 
tion. National  Mines  Co.  v.  Sixth  Judicial 
THst.  Court  Humboldt  County;  116  Pac.  996, 
1000,  84  Nev.  67. 

A  prohibition  against  "maintaining"  an 
action  Implies  a  prohibition  against  beginning 
it,  for  the  beginning  of  the  action  is  one  of 
the  necessary  steps  In  maintaining  it.  A  for- 
eign corporation,  incapacitated  from  suing  at 
the  time  of  an  institution  of  a  suit  by  it  on 
the  ground  that  it  has  not  obtained  the  li- 
cense required  by  Rev.  St  1899,  f§  1025, 1026 
(Ann.  St.  1906,  pp.  888,  890),  cannot  cure  the 
incapacity  by  thereafter  taking  out  a  Ucense. 
Amalgamated  Zinc  &  Lead  Co.  v.  Bay  State 
Zinc  Min.  Co.,  120  S.W.  31,  84^  221  Mo.  7,  23 
L.  R.^A.>(N.^.)«492. 


As  OMitlmns  sai  motlom 

The  word  "maintained,"  as  used  In  sec- 
tion  54,  c.  66,  R.  S.,  means  to  prosecute  to  a 
conclusion  an  action  already  begun.  Shurt- 
leff  V.  Redlon,  82  Atl.  645,  648,  109  Me.  62. 

The  verb  "maintain"  in  pleading  has  a 
distinct  technical  signification.  It  signifies 
to  support  what  has  already  been  brought 
into  existence.  Under  a  statute  requiring 
partnerships  transacting  business  under  a 
designation  not  showing  the  persons  interest- 
ed to  file  a  certificate  stating  the  names  of  all 
the  members,  and  to  publish  it  once  a  week 
for  four  weeks,  eta,  and  providing  that  per- 
sons doing  business  as  partners  contrary  ta 
the  statute  shall  not  maintain  any  action 
until  they  have  filed  the  certificate  and  made 
the  publication  therein  required,  where  an 
action  is  brought  by  a  partnership,  the  firm 
name  of  which  does  not  indicate  all  the  part- 
ners, failure  to  file  the  required  certificate  is 
matter  of  defense,  and  must  be  set  up  in  the 
answer  by  way  of  abatement;  but  if  the^ 
requirement  as  to  the  filing  and  publlcatiou 
are  complied  with  before  the  defense  is  in- 
terposed, it  will  be  sufficient,  even  though 
the  publication  was  not  completed  at  the 
time  the  action  was  commenced.  Nicholsoa 
V.  Auburn  Gold  Min.  ft  MiU.  Co.,  92  Pac.  651» 
6  Cal.  App.  547  (quoting  California  Savings 
ft  Loan  Soc.  v.  Harris,  43  Pac  525,  111  Cal. 
133,  138). 

The  statute  requiring  foreign  corpora- 
tions to  file  a  designation  of  a  person  on 
whom  process  may  be  served  within  60  days 
after  commencing  business  within  the  state,, 
and  providing  that  unless  it  does  so  it  shall 
not  "maintain"  any  action  in  the  courts  of 
the  state,  does  not  deprive  foreign  corpora- 
tions of  the  right  at  any  time  to  commence 
an  action  for  the  protection  of  Its  property 
or  the  enforcement  of  its  rights,  and  it  is 
within  its  power  at  any  time  after  the  com- 
mencement of  the  action  to  comply  with  the 
statute  and  thereafter  maintain  snch  action. 
Black  V.  Vermont  Marble  Co.,  82  Pac.  lOCO,. 
1062,  1  Cal.  App.  718. 

It  was  held  in  Carson-Rand  Co.  v.  Stern,. 
31  S.  W.  772,  129  Mb.  381,  32  L.  R.  A.  420, 
that  the  word  "maintain"  meant  literally  "to 
hold  by  the  hand,"  and  in  its  ordinary  use, 
**to  uphold,"  "to  sustain,"  "to  keep  up";  and 
in  Pleading  it  means  "to  support  what  has 
already  been  brought  into  existence."  Tri- 
State  Amusement  Co.  v.  Forest  Park  High- 
lands Amusement  Co.,  90  S.  W.  1020,  1022^ 
192  Mo.  404,  4  L.  R.  A.  (N.  S.)  688,  111  Am. 
St  Rep.  511,  4  Ann.  Cas.  808. 

Under  a  statute  providing  that  "no  ac- 
tion shall  be  'maintained' "  by  a  foreign  cor- 
poration so  long  as  it  falls  to  comply  witbi 
the  law,  when  considered  in  connection  with 
other  provisions  of  the  act  imposing  penal- 
ties on  officers  and  corporations  for  failing. 
to  comply  with  the  law,  and  providing  that  a 
failure  to  comply  shall,  not  affect  the/validr- 
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ity  of  contracts  made  by  such  corporations, 
an  action  by  a  foreign  corporation  must  be 
stayed  during  tbe  period  of  its  noncompli- 
ance with  the  law,  on  noncompliance  being 
properly  pleaded  in  abatement;  the  word 
"maintain"  carrying  a  different  meaning 
from  **lnstltute"  or  "begin,"  and  implying 
that  an  action  has  been  begun  before  it  can 
be  maintained.  National  Fertilizer  Oo.  v. 
Fall  River  Five  Cents  Sav.  Bank,  82  N,  E. 
671,  672,  196  Mass.  458,  14  U  B.  A.  (N.  S.) 
561,  18  Ann.  Cas.  510. 

The  words  "may  maintain  an  action," 
as  generally  used,  mean  may  successfully 
maintain  an  action.  Greentree  v.  Wallace, 
93  Pac.  598,  599,  77  Kan.  149  (citing  and  dis- 
tinguishing In  re  Massey,  42  Pac.  365,  56 
Kan.  120). 

As  havlns  oomtrol  and  custody  of  plaoo 

A  hotel  porter  who,  for  a  guest  of  the 
hotel,  received  and  stored  in  a  room  of  the 
house  a  barrel  of  bottled  beer  belonging  to 
the  guest,  and  who  afterwards,  as  required 
by  the  guest,  iced  the  liquor  and  served  it  at 
the  guest's  room,  where  it  was  drunk  by  him 
and  his  friends,  was  guilty  of  maintaining 
a  place  where  persons  were  permitted  to  re- 
sort for  the  purpose  of  drinking  intoxicating 
liquor  as  a  beverage,  contrary  to  the  provi- 
sions of  Laws  1901,  c.  282,  §  1  (Gen.  Stat 
1909,  {  4387).  State  ▼.  Boss,  121  Pac.  908, 
909,  86  Kan.  799. 

As  erection 

The  word  "maintain**  ordinarily  means 
to  preserve  something  which  is  already  in 
existence;  but,  considering  that,  by  the  use 
of  the  words  "unless  one  of  them  chooses  to 
let  his  land  lie  without  fencing,"  Civ.  Code, 
{  1301,  declaring  that  coterminous  owners 
are  mutually  bound  equally  to  maintain  the 
boundaries  and  monuments  between  them 
and  the  fences  between  them,  unless  one  of 
them  chooses  to  let  his  land  lie  without  fenc- 
iiigf  applies  to  land  not  fenced,  it  is  compre- 
hensive enough,  in  the  light  of  the  subject- 
matter,  to  include  the  erection,  as  well  as  the 
maintenance,  of  the  fences.  Hoar  v.  Hen- 
nessy,  74  Pac  452,  454,  465,  29  Mont  253. 

Keep  synonymovs 

See  Keep. 

As  keep  in  repair 

Where  plaintiff,  under  a  contract  with 
abutting  property  owners,  constructed  a 
pavement  and  agreed  to  "maintain  and  keep 
it  in  repair"  for  a  period  of  five  years,  and 
after  the  pavement  was  completed  it  was 
torn  up  and  damaged  by  the  bursting  of  a 
water  main  beneath  the  surface  of  the  street, 
plaintUTs  contract  to  "maintain  and  keep 
in  repair'*  did  not  impose  on  it  the  duty  of 
repairing  a  damage  of  the  kind  in  question, 
but  merely  contemplated  such  repairs  as 
use  and  wear  might  render  necessary.  Hence 
in  repairing  the  pavement  plaintiff  was  a 
mere  Tolunteer  and  could  not  recover  dam* 


ages  of  the  city.  Green  River  Asphalt  Co. 
V.  aty  of  St  Louis,  87  S.  W.  985,  986,  188 
Mo.  576. 

The  word  "maintain,*'  within  Gen.  St 
1902,  I  388,  requirhig  widows  to  "maintaUi" 
and  keep  in  repair  the  property  set  apart  to 
them  as  dower,  does  not  mean  "to  provide*' 
or  "construct,"  but  means  to  "keep  up,  not 
to  suffer  to  fail  or  decline";  'Tceep  in  repair" 
and  "maintain"  as  used  in  the  statute  being 
synonymous.  Ferguson  v.  Rochford,  79  Atl. 
177,  178,  84  Conn.  202,  Ann.  Cas.  1912B,  1212. 

The  word  "maintain"  Is  practically  the 
same  thing  as  "repair,"  which  means  to  re- 
store to  a  sound  or  good  state,  after  decay, 
injury,  dilapidation,  or  partial  destruction, 
and,  when  used  In  reference  to  railroad  right 
of  way,  Includes  the  Idea  of  keeping  the  right 
of  way  in  such  a  condition  that  it  can  be 
used  for  the  purpose  for  which  it  was  in- 
tended. Missouri,  K.  &  T.  R«  Co.  of  Texas  v. 
Bryan  (Tex.)  107  S.  W.  572,  576  (citing  Ver- 
dln  V.  City  of  St  Louis  [Mo.]  27  S,  W.  447). 

As  make 

See  Make. 

As  operation 

The  word  "maintain,"  as  used  in  a  con- 
tract by  which  the  owners  of  an  adjoining 
office  building  agreed  on  a  common  entrance 
and  hallway  on  the  center  line  dividing  the 
premises,  and  to  pay  the  expense  of  keeping 
up  and  "maintaining"  common  conveniences 
including  an  elevator,  was  held  to  include  the 
operation  of  such  elevator,  and  not  simply  to 
mean  to  put  it  in  and  have  it  stand  idle  at 
the  behest  of  one  of  the  parties,  which  was 
contrary  to  the  construction  given  the  con- 
tract by  sharing  the  expense  of  operation. 
Globe  Ins.  Co.  v.  Wayne,  80  N.  B.  13»  18» 
75  Ohio  St  451. 


Defendant  railroad  In  May,  1848,  cove- 
nanted   with    plalntlfiFs'   predecessors,    their 
heirs  and  assigns,  to  construct  and  maintain 
a  turnout  and  side  track  at  Dorsey's  Run,  to 
take  up  and  set  down  at  the  siding  by  de- 
fendant's passenger  cars  all  persons  going  to 
and  from  the  farm  then  occupied  by  the.  first 
parties  and  to  leave  at  the  siding  to  be  nn- 
loaded  all  freight  weighing  at  least  3,000 
pounds  shipped  to  the  first  parties  on  which 
the  cost  of  transportation  had  been  paid  at 
the  place  of  loading.     Defendant  complied 
with  its  covenant  until  1907,  when  it  con- 
structed a  cut-off  on  its  main  stem  by  which 
a  large  part  of  the  right  of  way  over  plain- 
tiff's land  was  abandoned,  when  it  discontin- 
ued the  turnout,  and  refused  longer  to  main- 
tain a  station  at  that  point    Held,  that  the 
word  "maintain"  as  used  in  such  covenant 
did  not  require  defendant  to  continue   the 
turnout  and  station  permanently,  and   that 
the  length  of  time  during  which  the  covenant 
had  been  complied  with  constituted  a   snb- 
stantial  performance  thereof;  so  that    the 
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railroad  company  was  not  liable  for  dam- 
ages for  Its  breach.  Whalen  v.  Baltimore 
A  0.  R.  Co..  76  AtL  166,  167, 112  Md.  187. 

Ai  rebuild  or  reoonstmet 

The  word  "maintain"  in  a  contract  for 
the  extension  of  a  railway  branch  from  a 
railroad  company's  railroad  to  the  mines  of 
a  mining  company,  whereby  the  mining  com- 
pany agreed  to  construct  the  substructure, 
and  the  railroad  company  to  lay  the  track  of 
the  branch  railroad,  and  to  ''maintain"  and 
operate  the  same,  requires  the  railroad  com- 
pany to  reconstruct  a  bridge  constructed  by 
the  mining  company  after  the  bridge  was 
washed  away  by  an  extraordinary  freshet, 
though  the  bridge  would  become  the  mining 
company's  property  after  being  completed 
under  the  contract  which  contemplated  that 
the  structure  should  remain  the  mining  com- 
paDy*s  property.  Louisville  ft  N.  R.  Co.  v. 
United  States  Iron  Co.,  101  S.  W.  414,  419, 
118  Tenn.  194. 

As  flupplying  food 

Laws  1903,  p.  14,  e  18,  appropriating 
money  for  "maintaining"  the  executive  resi- 
dence, does  not  authorize  the  employment  of 
any  part  of  the  sum  so  appropriated  for  the 
purchase  of  provisions  to  be  used  there. 
Bailey  ▼.  Kelly,  79  Pac  736,  70  Kan.  869. 

MAINTXafANCE 

The   Kingston    city   charter   created   a 
board  of  water  commissioners,  with  power, 
with  the  consent  of  the  common  council,  to 
construct  and  maintain  a  waterworks  sys- 
tem.    Section  9S  provided  that  the  moneys 
derived  therefrom  should  be  applied  to  the 
payment  of  the  cost  of  maintaining,  operat- 
ing, and  extending  the  waterworks,  and  to 
the  payment  of  principal  and  Interest  on 
bonds  as  they  fall  due.    The  board,  by  section 
^,  was  given  power  to  keep  the  system  in 
operation  independent  of  the  city  council, 
and  to  fix  and  collect  water  rates,  and  make 
and  enforce  rules  and  regulations.    By  sec- 
tion 101  the  moneys  derived  from  water  rates 
and  penalties  were  required  to  be  paid  to  the 
city  treasurer,  to  be  credited  to  the  water 
fund  and  applied  to  the  payment  of  expenses 
of  ordinary  maintenance  and  management, 
the  balance.  If  any,  to  the  payment  of  prin- 
cipal and  Interest  on  bonds,  and  any  surplus 
still  remaining  to  be  used  for  any  lawful 
city  purpose.     Held,  that  additional  filters, 
requiring  an  expenditure  of  $16,235,  was  not 
an  ordinary  "maintenance"  expense,  and  that 
the  board  had  no  power  to  Incur  such  ex- 
pense without  the  consent  of  the  city  council. 
Coykendall  v.  Harrison,  134  N.  Y.  Supp.  446, 
450,  150  App.  Dlv.  46. 

Oveatlom  of  rood  system 

Const  art.  8,  |  9,  providing  that  the  Ii^^ 
Islatare  may  pass  local  laws  for  the  ''mainte- 
nance" of  public  roads  without  the  local  no- 
tice ordtnarily  required  for-  special  laws,  is 
applicable  to  the  Shelby  county  special  road 


law,  which  provides  for  the  creation  as  well 
as  maintenance  of  a  road  system.  Ex  parte 
Cooks  (Tex.)  135  S.  W.  139, 141. 


Establlsliinent  of  Id^liwmy 

Const,  art  3,  §  56,  subdL  5,  declares  that 
the  Legislature  shall  not,  except  as  other- 
wise provided  in  the  Constitution,  pass  any 
local  or  special  laws  authorizing  the  laying 
out,  opening,  altering,  or  maintaining  of 
roads.  Article  11,  i  2,  declares  that  the  lay- 
ing out,  constructing,  and  repairing  of  county 
roads  shall  be  provided  for  by  general  lawa 
Article  8,  {  9,  declares  that  the  Legislature 
may  authorize  an  additional  ad  valorem  tax 
for  the  further  maintenance  of  the  public 
roads,  and  that  the  Legislature  may  pass 
local  laws  for  the  maintenance  of  public 
roads  or  highways  without  the  local  notice  re- 
quired by  special  or  local  laws.  Section  9, 
art  8,  was  added  to  the  other  provisions. by 
amendment.  Held,  that  the  word  ''mainte- 
nance^' as  used  in  article  8,  I  9,  Included^ 
the  laying  out  and  constructing  of  roads,  and 
hence  Acts  24th  Leg.  (Laws  1895)  p.  218,  c. 
132,  creating  a  road  system  of  Dallas  county, 
was  not  unconstitutional.  Dallas  Ounty  v. 
Plowman,  91  S.  W.  221,  222,  99  Tex.  609. 

As  rebuild  or  reoonstraot 

Ky.  St  i  1840,  giving  the  fiscal  court 
power  to  appropriate  county  funds  for  the 
maintenance  of  highways,  and  section  4306, 
giving  the  fiscal  court  general  charge  and 
supervision  of  tlfe  public  roads  with  author- 
ity to  repair  same,  the  fiscal  court  had  power 
to  reconstruct  a  turnpike  road.  Hanlon  v. 
Cleary,  133  S.  W.  953,  954, 142  Ky.  46. 

State  instltVLtiom 

The  provision  for  "maintenance,"  In 
Laws  1907,  p.  18,  a  23,  making  appropria- 
tions for  the  Institution  of  the  Feeble-Minded 
at  Grafton,  does  not  Include  employe's  wages, 
fuel,  etc.,  for  which  specific  sums  were  ap- 
propriated, but  does  include  the  cost  of  food 
and  clothing  of  Inmates;  there  being  no  spe- 
cific appropriation  for  these  items.  State  v. 
Lewis,  119  N.  W.  1037,  1039, 18  N.  D.  125. 

MAINTENAKCE    <Of    KmiuI   Traittias 
Soliool) 

A  will  recited  that  it  was  the  purpose  of 
the  husband  of  testatrix  to  found  an  institu- 
tion wherein  sound  business  principles  might 
be  taught,  and  where  pupils  might  be  fitted 
for  manuf^ctuilng  and  business  careers,  and 
that  to  carry  out  his  wishes  she  made  a  do- 
nation to  prepare,  construct,  and  maintain  a 
manual  training  school  to  teach  cooking,  sew- 
ing, and  domestic  economy  to  girls,  and  all 
things  of  mechanical  and  other  technical 
work  to  young  men,  and  to  teach  both  boys 
and  girls  such  things  as  are  usually  taught 
in  modern  manual  training  schools,  and  re- 
quired the  dty  to  raise  a  specified  sum  for 
the  purpose,  and  provided  that  thereupon  the 
property  should  be  transferred  to  the  dty  to 
perpetually  maintain  the  schooL    Held^  that 
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the  Will  contemplated  the  "maintenance  of 
a  manual  training  school"  within  St.  1896,  § 
496b,  as  amended  by  Laws  1007,  c.  503,  and 
the  charter  of  the  city  (Laws  1891,  c  59),  au- 
thorizing the  maintenance  of  schools  of  man- 
ual  training,  so  that  the  city  could  accept 
the  donation  and  comply,  with  the  conditions. 
Maxcy  v.  aty  of  Oshkosh,  128  N.  W.  899, 
905,  144  Wis.  238,  31  L.  B.  A.  (N.  S.)  787. 

MAINTENANCE  <Of  Offiee) 

Under  Stock  Oorporation  Law  (Consol. 
Laws  1909,  c.  59)  f  83,  which  provides  that 
every  foreign  stock  corporation,  having  an 
office  for  the  transaction  of  business  in  the 
state,  shall  keep  therein  a  stockbook,  con- 
taining the  names  of  stockholders,  the  num- 
ber of  shares  held  by  them,  and  the  amounts 
paid  thereon,  which  shall  be  open  for  the  in- 
spection of  stockholders.  Judgment  creditors, 
and  certain  authorized  state  officers,  and 
that,  if  any  such  foreign  stock  corporation 
has  a  transfer  agent,  such  stockbook  may  be 
deposited  with  such  agent,  to  be  open  to  the 
same  inspection,  subject  to  a  penalty  on  re- 
fusal, imposes  such  duty  only  upon  stock 
corporations  having  an  office  for  the  trans^ 
action  of  business  in  this  state;  and  the 
mere  fact  that  a  foreign  corporation,  which 
does  not  own,  rent,  or  occupy  an  office  of  its 
own  within  the  state,  has  a  transfer  agent 
for  the  convenience  of  stockholders,  does  not 
constitute  "the  maintenance  of  an  office  for 
the  transaction  of  business,*'  and  hence  the 
transfer  agent  is  not  subject  to  a  penalty  up- 
on refusal  to  allow  inspection  of  the  stock- 
book.  Wadsworth  ▼.  Equitable  Trust  Co. 
of  New  York,  138  N.  Y.  Supp.  842,  153  App. 
Dlv.  737. 

MAINTENANCE  (Of  Person*) 

Kirby's  Dig.  |  3803,  requiring  a  guard- 
ian to  give  bond  to  faithfully  conduct  a  sale, 
etc.,  applies  only  to  sales  for  reinvestment, 
and  a  sale  to  discharge  a  mortgage  on  other 
land  was  not  a  sale  for  reinvestment,  though 
the  petition  and  order  for  sale  designated  it 
as  such;  the  words  "education"  and  "mainte- 
nance" in  another  statute  auttioiizlng  sales 
being  broad  enough  to  authorize  a  sale  to 
protect  the  ward's  estate.  Harper  v.  Smith, 
116  S.  W.  674,  675,  89  Ark.  284,  131  Am.  St 
Rep.  93. 

Testator  devised  land  to  her  husband, 
with  power  to  sell  and  to  have  the  proceeds, 
but  charging  the  land  or  its  proceeds  with 
the  maintenance  of  a  nephew,  14  years  old 
when  the  will  was  made,  and  with  the- ex- 
pense of  pr^aring  him  for  "any  profession 
he  may  wish*'  or  testatrix's  husband  might 
"think  best,"  and  reciting  that  it  was  suppos- 
ed that  the  charge  would  take  all  the  land  or 
its  proceeds,  but  that,  if  it  did  not,  the  re- 
mainder was  left  to  the  husband  to  give  to 
the  nephew  or  "to  dlf<pose  of  as  he  may 
wish."  Held,  that  the  husband  took  a  fee- 
simple  title  subject  only  to  the  charge  foR  the  ^ 


n^hew's'  maintenance  and  education;  that 
the  nephew  took  no  interest  in  the  surplus 
proceeds;  that  the  "maintenance^',  contem- 
plated was  maintenance  during  the  nephew's 
minority;  and  that  he,  having  reached  his 
majority  before  testatrix's  death,  is  only  en- 
titled to  such  part  of  the  proceeds  of  the  land 
on  the  husband*s  death  as  may  be  necessary 
to  cklucate  him  for  a  profession,  if  he  ia 
good  faith  desires  to  be  so  educated.  Knight 
V.  Collins  (Ky.)  113  S.  W.  131,  133. 

Pennane&t  alia&oajr  mymoiajmmmm 

"  'Maintenance'  and  'penuanent  alimony* 
are  synonymous  terms  and  mean  an  allow- 
ance in  money  to  be  reoovered  on  decree  of 
divorce  from  the  party  in  fault  for  the  sup- 
port of  the  Innocent  party."  Huffman  v. 
Huifman,  86  Pac.  693,  595,  47  Or.  610,  114 
Am.  St.  Rep.  943. 

Aa  support 

The  "maintenance**  of  dependents  is  such 
suppprt  as  consists  in  the  furnishing  of  food, 
clothing,  lodging,  or  education.  '*Mainte- 
nance"  in  the  matter  of  clothing  does  not  re- 
fer to  occasional  gifts  of  clothing,  but  sAicb 
a  regular  supply  of  clothing  as  may  be  rea- 
sonably necessary  to  make  the  body  comfort- 
able. Western  Commercial  Travelers^  Afls'n, 
V.  Tennent,  106  S.  W.  1073,  1077.  128  Mo. 
App.  541  (quoting  Alexander  v.  Parker,  33 
N.  B.  183,  144  ni.  355,  19  L.  R.  A.  187). 

BIAINTENANCE  (Of  Suits) 

See,  also,  Champerty. 

Maintenance  is  an  officious  Int^med- 
dling  in  a  suit  that  in  no  way  belongs  to  one 
by  assisting  either  party,  with  money  or  oth- 
erwise, to  prosecute  or  defend.  It  is  said 
to  be  an  offense  against  good  morals,  in  that 
it  keeps  alive  strife  and  perverts  the  remedial 
powers  of  the  law  into  an  engine  of  oppres- 
sion. Lacey  v.  Davis  (Iowa)  98  N.  W.  366, 
367  (quoting  6  Cyc.  p.  850) ;  Smith  v.  Hart- 
sell,  63  S.  E.  172,  174,  150  N.  C.  71.  22  L.  E. 
A.  (N.  S.)  203;  Gelo  v.  Pfister  &  Vogel  Leath- 
er Oa,  113  N.  W.  69,  70,  132  Wis.  575  (quot- 
ing and  adopting  definition  In  Andrews  v. 
Thayer,  30  Wis.  228,  233) ;  Mud  Valley  Oil 
&  Gas  0>.  V.  Hitchcock,  81  N.  B.  Ill,  112,  40 
Ind.  App.  105  (citing  Anderson's  Law  Diet; 
4  Black.  Comm.  135).  ''The  terms  of  this 
definition  obviously  do  not  include  all  kinds 
of  aid  in  the  prosecution  of  defenses  of  an- 
other's cause,  and  it  has  therefore  always 
been  held  not  to  extend  to  persons  having  an 
interest  in  the  thing  in  variance,  nor  to  perx 
sons  acting  in  the  lawful  exercise  of  thi^r 
profession  as  counsel  or  attorneys  at  law. 
Nor  does  the  doctrine  of  the  common  law  as 
to  maintenance  apply  to  persons  who  either 
have  a  legal  interest  in  the  suit  prosecuted  by 
them,  or  who  act  under  the  bona  fide  belief 
that  they  have."  Gelo  v.  Pflster  &  Yosel 
Leather  CJo.,  113  N.  W.  69,  70,  132  Wis.  575 
(quoting  and  adopting  definition  in  Davies  v. 
Stowell,  47  N.  W.  8TD,  78'.Wia  336,  10  U.  R. 
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A.  100).  Svcb  i!ontnufts  are  iuien£orc«able  at 
oommon  law,  as  they  tend  to  pervert  tbe  pro- 
cess of  the  law  Into  an  engine  of  oppression. 
Mod  VaUegr  QU  ft  Gas  Go.  v.  Hitchcock,  81  N. 
BL  111,  112,  40  Ind.  App.  106. 

Batlre  want  of  interest 

"BCalntenance"  is  an  officious  intermed- 
dling In  a  suit  that  in  no  wise  belongs  to  one, 
by  maintaining  or  assisting  either  party  with 
money  or  otherwise,  to  prosecute  or  defond 
it  '^Champerty,*'  which  is  a  species  of  main- 
tenance, is  the  unlawful  maintaining  of  a 
suit  in  consideration  of  some  bargain  to  have 
a  part  of  the  thing  in  dispute  or  some  profit 
out  of  it;  the  champertor  agreeing  to  carry 
<m  the  suit  at  his  own  expense.  Where,  how- 
ever, tbe  person  promoting  the  suit  of  an- 
other has  any  interest  in  the  subject-matter, 
be  is  Justified  in  participating  and  is  not 
guilty  of  officious  intermeddling  within  the 
definition  of  "champerty"  or  "maintenance.** 
Finlen  t.  Helnze.  73  Pac.  123,  127,  28  Hont 
548. 

Cflhaatperty  dJBtt'agnished 

'*Malntenance*'  Is  defined  as  an  "officious 
intermeddling  In  a  suit  that  no  way  belongs 
to  one,  by  assisting  either  party,  with  money 
or  otherwise,  to  prosecute  or  defend.*'  The 
offense  may  be  committed  by  stepping  in  aft- 
er litigation  has  been  begun,  as  by  encourag- 
ing and  aiding  its  origin.  ''Ohamperty*'  is 
^nerally  treated  in  connection  with  "main- 
tenance." The  champertor  has  in  view  a 
profit  to  himself  in  a  share  of  the  spoils  of 
the  litigation.  The  malntainer  Is  more  of  a 
voluntary  Intermeddler  and  stirs  up  the 
strife  for  the  lore  of  It  He  is  described  as 
an  officious  intermeddler.  In  other  words, 
he  interferes  where  he  has  no  business. 
Breeden  v.  Frankford  Marine,  Accident  & 
Plate  Glass  Ins.  Oo.,  85  S.  W.  930,  931,  110 
Mo.  App.  312  (citing  Duke  v.  Harper,  66  Mo. 
51,  37  Am.  Rep.  314). 


The  law  of  "maintenance,"  as  I  under- 
stand it,  upon  the  modem  construction,  is 
confined  to  cases  where  a  man  improperly, 
for  tbe  purpose  of  stirring  up  litigation  and 
strife,  encourages  others  either  to  bring  ac- 
tions or  to  make  defenses  which  they  have 
no  right  to  make.  To  give  financial  aid  to 
a  poor  syltor  who  is  prosecuting  a  meritori- 
ous cause  of  action  docs  not  constitute 
^^maintenance,'*  in  the  absence  of  any  bar- 
gain to  share  the  recovery,  and  Is  not  viola- 
tive of  law  or  public  policy.  Jahn  v.  Cham- 
imgne  Lumber  Co.,  157  Fed.  407,  418  (citing 
Davies  v.  Stowell,  47  N.  W.  371,  78  Wis.  334, 
338,  10  L.  R.  A.  190). 

MAJOR  LEAGUE 

Xliree  erganisattons,  the  National  League, 
the  American  League,  "and  the  National 
Association,  include  in  their  membership 
practically  every  professional  baseball  <flub 


in  the  United  States.  The  flfst  two  are 
known  as  the  "major  leagues,*'  and  the  last 
as  the  '*nidnor  league.'*  Kelly  v.  Herrman, 
165  Fed.  887,  888. 

MAJORITY 

See  Requisite  Majority. 
See,  also.  Votes  Cast 

By  the  word  "majority"  is  meant  the 
greater  number;  more  than  half  of  the  whole 
number  or  a  given  number  or  group.  A  ma* 
Jority  of  voters  is  a  greater  part  of  such 
voters.  Mills  v,  Hallgren,  124  N.  W.  1077, 
1079,  146  Iowa.  215. 

Ii.  O.  L.  {  4052,  subd.  14,  authorizing 
selection  of  a  school  building  site  by  a  "ma- 
jority of  the  voters  present"  at  a  school  meet- 
ing, requires  a  vote  of  more  than  one-half 
of  those  present,  and  not  a  mere  plurality. 
Baxter  v.  Davis,  113  Pac.  438,  58  Or.  109 
(citing  5  Words  and  Phrases,  p.  4286). 

Wherever  the  words  "the  cotmcil  for 
the  time  being  shall,  by  a  majority  vote  of 
all  the  memben  elected,'*  or  words  of  like  im- 
port, occur  in  the  charter  of  a  municipal 
corporation,  relative  to  the  members  of  the 
common  council  thereof,  they  will  be  con- 
strued to  mean  a  majority  of  the  whole  num- 
ber of  members  to  which  the  common  coun- 
cil is  entitled  under  the  charter.  Wood  v. 
Gordon,  62  S.  B.  261,  262,  58  W.  Va.  321  (dis- 
tinguishing Osburn  v.  Staley,  5  W.  Va.  85,  13 
Am.  Rep.  640). 

In  a  will  devising  property  to  four  trus- 
tees named  "and  to  the  survivors  of  them," 
and  empowering  them  to  act,  "or  the  'major- 
ity* of  them,"  "the  term  'majority*  has  ref- 
erence to  a  majority  of  the  survivors  and  not 
to  a  majority  of  the  full  number  of  trustees.*' 
Bascom  V.  Weed,  105  N.  Y.  Supp.  459,  466, 
53  Misc.  Bep.  496. 

Under  chapter  S41,  p.  624,  Laws  1899, 
tbe  word  "majority"  means  a  majority  of  all 
votes  cast  at  the  caucus,  including  bl&nk  bal- 
tots.  State  ex  rel.  Dletilch  v.  PatterB<m,  96 
N.  W.  1136,  119  Wis.  62. 

At  majority  of  entire  body 

As  used  in  Ky.  SL  1903  (Charter  of  Cit- 
ies of  the  Second  Class)  §  3044,  providing 
that  a  majority  of  members  elect  of  both 
the  board  of  aldermen  and  the  general  coun- 
cil shall  constitute  a  quorum  for  the  transac- 
tion of  business  In  Joint  session,  a  "majority 
of  both  boards"  means  a  majority  of  the 
members  taken  as  a  whole,  and  not  a  majori- 
ty of  each  board  considered  separately.  Dav- 
is V.  Claus,  100  S.  W.  263,  205,  125  Ky.  4. 


As  auijority  of  tlioee  meting  as  a  body 
in  session 

Where  a  dty  charter  provided  that  the 
mayor  should  nominate  all  appointive  officers, 
and  that  his  appointment  should  be  final  un- 
less within  .Ave  days  thereafter  a  "majority 
of  the  common  council**  should  file  iM>Jections 
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in  wilting,  the  term  "majority  of  the  common  ( 
council"  did  not  mean  the  common  council 
acting  as  a  body  in  session,  but  the  provision 
was  satisfied  by  the  filing  of  objections  by  a 
majority  of  the  body  without  reference  to 
the  time  or  manner  of  their  action.  State 
ex  rel.  Paulette  v.  Bandel,  97  S.  W.  222,  223, 
121  Mo.  App.  516. 

The  statute  authorizing  majority  of  the 
board  to  hire  a  teacher  means  a  majority 
acting  at  a  legal  meeting,  and  not  a  majority 
of  the  directors  acting  separately.  Johnson 
T.  Dye,  127  S.  W.  413,  414,  142  Mo.  App.  424. 

As  majority  of  those  entitled  to  vote 

The  words  "majority  of  the  qualified 
voters  and  taxpayers  of  any  school  district," 
as  used  in  Rev.  St  1899,  {  9772  (Ann.  St.  1906, 
p.  4483),  providing  that  when  a  majority  of 
the  qualified  voters  and  taxpayers  of  any 
school  district,  at  any  annual  or  special  meet- 
ing called  for  that  purpose,  shall  deem  it 
necessary  to  have  additional  ground  for 
school  purposes,  the  board  of  directors  may 
proceed  to  condemn,  etc.,  meant  that  the 
proposition  must  receive  a  majority  of  all 
the  qualified  voters  and  taxpayers  of  the  dls* 
trict,  and  that  a  mere  majority  of  all  those 
present,  unless  it  also  be  a  majority  of  all 
the  qualified  voters  and  taxpayers  of  the  dis- 
trict, is  insufficient  School  District  Mo.  3  v. 
OeUien,  108  S.  W.  529,  530,  209  Mo.  464. 

As  majority  of  legal  votes  east 

Under  St  1912,  c.  559,  pt  3,  i  1,  revising 
the  charter  of  the  city  of  Salem,  which  pro- 
vided that  the  act  should  be  submitted  to  the 
registered  voters  at  the  state  election  In  1912, 
for  a  vote  primarily  on  the  question  whether 
the  present  charter  should  be  repealed,  and 
secondarily  on  the  question  whether,  if  It  was 
repealed,  the  new  charter  should  be  plan  1  or 
plan  2,  and  that  if,  on  a  "majority  of  the  bal- 
lots cast,"  the  votes  should  be  for  a  repeal, 
the  plan  receiving  the  largest  number  of 
votes  cast  should  be  adopted  as  the  city  char- 
ter, the  ballot  on  which  the  questions  were 
printed  contained,  besides  the  names  of  a 
large  number  of  candidates  for  state  and 
national  offices,  questions  upon  the  adop- 
tion of  constitutional  amendments,  and  the 
total  number  of  ballots  cast  was  6,966,  of 
which,  on  the  question  of  repealing  the  char- 
ter 1,676  were  blank,  2,240  were  against  re- 
peal, and  3,050  were  for  repeal.  Held  that, 
in  view  of  the  legislative  policy  to  make  an 
acceptance  of  a  city  charter  turn  upon  the  af- 
firmative votes  of  a  majority  of  those  voting 
on  the  question,  the  word  "ballots"  was  syn- 
onymous with  "votes,"  and  that  only  the 
ballots  carrying  votes  on  the  question  of  re- 
peal were  to  be  counted,  and  hence  that,  as 
there  was  a  "majority  of  the  ballots  cast"  in 
favor  of  repeal,  the  old  charter  was  repealed, 
and  the  plan  receiving  the  larger  number  of 
votes  was  adopted  as  the  new  charter. 
Casbman  v.  Entwistle,  100  N.  E.  68,  59,  218 
Mass.  153. 


The  "majority  of  ballots"  necessary,  un- 
der Rev.  St  1898,  |  865,  to  determine  the 
question  of  Incorporation  of  a  village  means 
the  majority  of  the  legal  ballots  cast  on  the 
proposition  and  not  a  majority  of  those  who 
vote  or  attempt  to  vote  but  whose  ballots  are 
properly  rejected  because  illegal.  State  ex 
rel.  Town  of  Holland  v.  Lammers,  86  N.  W, 
677,  679,  89  N.  W.  501,  113  Wis.  39a 

As  majority  of  qitonim 

Under  a  by-law  of  a  social  corporation 
providing  that  an  assessment  could  be  made 
by  a  majority  of  the  executive  committee, 
which  consisted  of  20  members,  5  of  whom 
constituted  a  quorum,  by  a  "majority  of  the 
committee"  was  meant  a  majority  of  the 
whole  committee,  and  not  a  majority  of  a 
quorum  of  5.  Rogers  ▼.  Boston  Club,  91  N. 
EX  321,  822,  825,  205  Mass.  261,  28  L.  B.  A. 
(N.  S.)  743. 

Where  an  orphan  asylum  claimed,  for 
support  of  children  committed  to  its  care  by 
a  county  after  the  adoption  of  a  resolution  by 
a  majority  vote  of  a  quorum  of  the  board  of 
supervisors,  that  such  children  be  removed 
therefrom,  and,  after  demand  for  the  children 
and  refusal  to  surrender,  no  recovery  could 
be  had,  since  Laws  1895,  c.  267,  i  2,  authoris- 
es a  county,  by  a  majority  vote  of  its  county 
board  of  supervisors,  to  remove  such  children, 
to  the  support  of  which  it  contributes,  and 
Rev.  St.  §  665,  declares  that  a  majority  of  the 
supervisors  entitled  to  a  seat  constitute  a 
quorum  for  the  transaction  of  busineBs,  and 
make  all  questions  determinable  by  a  majori- 
ty of  the  supervisors  present,  unless  other- 
wise provided.  St.  JEmillajius  Orphan  Asyl- 
um V.  Milwaukee  County,  82  N.  W.  704,  706, 
107  Wis.  80. 

As  majority  of  tbose  present  a»d  ▼ot-> 
ins 

Rev.  St  1899,  S  9750,  subd.  11  (Ann.  St 
1906,  p.  4470),  providing  that  in  each  case  a 
^'majority  vote  of  the  voters  who  are  resident 
taxpayers"  of  the  district  shall  be  necessary 
to  remove  a  site  nearer  the  center  of  the  dis- 
trict, means  a  jmajority  of  the  taxpayers  of 
the  district  present  and  voting  in  the  elec> 
tion.  Tucker  v.  McKay,  111  S.  W.  867,  868^ 
131  Mo.  App.  728. 

As  majority  of  tHose  Totins 

The  phrase  '^majority  vote  of  legal  Tot^ 
ers,"  in  Sp.  Act  Feb.  26, 1903,  providing  that 
it  shall  take  effect  when  approved  by  a  ma- 
jority vote  of  the  legal  voters  within  the  dis- 
trict means,  according  to  Act  March  18^ 
1903,  a  majority  vote  of  the  legal  voters  vot> 
Ing.  B'oy  V.  Gardiner  Water  Dist,  56  Atl. 
201,  202,  98  Me.  82. 

••A  majority  of  the  registered  voters  of 
the  dty,"  as  used  in  Acts  1889,  c.  3963, 1  12, 
means  a  majority  of  the  quaUfled  electors 
who  actually  voted  at  the  election  in  ques- 
tion, and  not  a  majority  of  all  the  voters  wbo- 
had  the  right  to  vote;  tiiose  voters  who  are 
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«ilent  being  supposed  to  assent  that  the  queft^ 
tion  shall  be  determined  by  those  who  vote. 
Bell  y.  City  of  Ocala,  56  South.  988,  084,  62 
Fla.  431. 

Const  art  10,  {  9,  does  not  provide  the 
procedure  for  levying  a  tax  for  school  dis- 
trict purposes  in  excess  of  five  mills  on  the 
dollar,  and  not  exceeding  ten  additional 
mills,  but  leaves  the  same  to  be  provided  for 
by  the  Legislature,  provided  that  a  tax  in 
excess  of  five  mills  shall  not  be  levied  except 
on  condition  that  a  majority  of  the  voters 
of  the  district  voting  at  an  election  of  the 
district  vote  for  same.  Const,  art  10,  I  9, 
does  not  require  that  a  levy  in  excess  of  five 
mills  on  the  dollar  In  any  year  for  school 
district  purposes,  not  exceeding  fifteen  mills, 
shall  receive  a  majority  of  the  votes  of  the 
voters  in  the  district,  but  only  a  majority 
of  said  voters  voting  at  the  election.  Tilley 
V.  Overton,  116  Pac.  945,  948,  29  Okl.  292. 

Const  i  41,  providing  that  no  county 
fleat  shall  be  removed  except  by  a  "majority" 
vote  of  the  qualified  electors  of  the  county, 
does  not  mean  a  majority  of  all  the  qualified 
electors,  but  merely  a  majority  of  the  votes 
cast  Ex  parte  Owens,  42  South.  676,  148 
Ala.  402,  8  L.  R.  A.  (N.  S.)  888,  121  Am.  St 
Hep.  67. 

Const  art.  13,  §  6,  provides  that  no  coun- 
ty shall  incur  any  indebtedness  or  liability 
for  a  single  purpose  to  an  amount  exceeding 
110,000  without  the  approval  of  a  majority  of 
the  electors,  voting  at  an  election  to  be  pro- 
Tided  by  law.  Rev.  Codes,  f  2983,  declares 
that  county  boards  shall  not  borrow  money 
for  any  single  purpose  to  an  amount  exceed- 
ing $10,000  without  the  approval  of  a  major- 
ity of  the  electors  of  the  county  and  without 
first  having  submitted  the  question  of  a  loan 
to  a  vote  of  such  electors:  and  section  2937 
declares  that,  if  a  majority  of  the  votes  cast 
are  in  fftvor  of  the  loan,  then  the  board  may 
make  the  loan  and  Issue  the  bonds.  Held, 
that  the  enactment  of  section  2933  was  not 
intended  to  add  any  requirement  to  that  pre- 
scribed by  the  Constitution,  and  that  the 
words  "majority  of  the  electors  of  the  coun- 
ty," as  used  therein,  should  be  construed  to 
mean  "a  majority  of  the  vot^  cast."  Morse 
V.  Granite  County,  119  Pac.  286,  291,  44 
Mont  78. 


As  majority  Toting  on  partienlar  issue 

Where  the  language  of  an  act  is  '^a  ma- 
jority of  the  votes  cast,"  or  **a  majority  of 
All  votes  cast"  it  means  a  majority  of  the 
votes  cast  on  the  question  submitted;  and 
that,  whether  the  votes  are  cast  at  a  general 
or  special  election.  Territory  ex  rel.  Me- 
Onire  V.  Board  of  Trustees  for  High  School 

of  Logan  County,  76  Paa  165,  167,  13  Okl. 
606. 

As  used  in  Const  i  111,  providing  that 
county  courts  shall  have  jurisdiction  of  cer- 
tain civil  and  criminal  causes .  "whenever 
the  voters  of  any  county  having  a  population 


of  two  thousand  or  over  shall  decide  by  a 
majority  vote  that  they  desire  the  jurisdic- 
tion of  that  court  Increased,"  the  words  *'ma- 
jority  vote"  mean  a  majority  of  all  votes  cast 
on  the  question  of  increased  jurisdiction,  and 
not  a  majority  of  all  the  votes  cast  at  the 
election.  State  v.  Fabrlck,  121  N.  W.  65,  66, 
18  N.  D.  402. 

As  used  in  Const  S  168,  providing  that 
changes  in  the  boundaries  of  organized  coun- 
ties shall  be  submitted  to  the  electors  of  the 
county  or  counties  to  be  affected,  and  be 
adopted  by  a  "majority  of  all  the  legal  votes 
cast"  at  such  election,  the  phrftse  "votes 
cast"  means  the  total  of  the  separate  votes, 
or  expressions  of  voters*  preference  for  or 
against  such  a  change,  and  should  be  limited 
to  mean  the  votes  cast  on  that  proposition. 
To  effect  such  change  requires  merely  a  ma- 
jority of  the  votes  cast  upon  the  question  of  a 
change,  and  not  a  majority  of  the  highest 
number  of  votes  cast  for  any  candidate,  or 
upon  any  proposition  voted  upon  at  the  elec- 
tion, since  to  hold  otherwise  would  be  to 
give  as  much  effect  to  the  act  of  an  elector 
who  did  not  vote  on  such  change  as  that  of 
one  who  voted  in  the  negative.  State  v. 
BlaisdeU,  119  N.  W.  360,  361,  18  N.  D.  31. 

Pub.  Laws  1903,  p.  327,  I  73,  provides  for 
submission  to  the  voters  of  a  dty,  at  the  next 
principal  election  after  a  resolution  of  the 
city  council  for  issue  of  bonds,  of  the  quea- 
tion  of  approval  of  the  resolution,  and  states 
that  the  election  officers  shall  report  the  num- 
ber of  votes  in  favor  of  issuing  the  bonds 
and  the  number  against  such  issue,  and  that 
if  it  shall  be  found  that  the  resolution  has 
been  approved  by  "a  majority  of  the  voters 
voting  at  such  election,"  the  bonds  may  be 
issued.  Gen.  Election  Law  (P.  L.  1898,  p. 
3:^9),  i  185,  provides  that,  when  the  approval 
of  a  "majority  of  the  legal  voters'*  is  re- 
quired by  a  statute  before  a  proceeding  un- 
der it  shall  be  lawful,  the  meaning  of  the 
words  "legal  voters**  in  the  statute  shall  be 
"persons  entitled  to  vote  and  who  do  vote 
*  *  *  on  the  question  or  proposition  sub- 
mitted,*' and  that  the  persons  who  do  not 
vote  at  such  election  shall. not  be  considered 
on  the  question  of  what  is  a  majority  of  the 
legal  voters  with  respect  to  the  proposition 
submitted.  Held,  that  "a  majority  of  the 
voters  voting  at  such  election"  required  for 
approval  of  a  resolution  for  bond  issue  means 
only  a  majority  of  the  persons  voting  on  such 
propositicHi,  and  not  a  majority  of  the  per- 
sons voting  at  9uch  election  on  that  and  other 
questions.  Murphy  v.  City  of  Long  Branch 
(N.  J.)  61  Atl.  593,  594. 

By  "majority"  is  meant  a  majority  of  the 
whole  number  of  electors  voting  at  the  elec- 
tion, and  not  a  majority  of  the  votes  recorded 
for  or  against  license.  In  re  Election  Con- 
test, 136  N.  W.  1031,  1032,  118  Minn.  371. 

Where  a  question  is  required  to  be  sub- 
mitted at  a  certain  regular  election,  and  is 
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made  to  depend  on  a  "majority  of  the  votes 
cast  at  such  election,"  a  majority  of  all  the 
votes  cast  at  the  election  is  meant,  and  not 
merely  a  majority  of  the  votes  cast  on  that 
particular  question.  Santa  Rosa  v.  Bower, 
75  Pac  829,  830,  142  Cal.  299. 

The  words  "such  election,'*  as  used  in 
the  section  of  the  Constitution  which  pro- 
Tides  how  constitutional  amendments  shall  be 
passed  through  the  General  Assembly  for  sub- 
mission to  the  people,  and  for  publication 
for  at  least  six  months  "immediately  preced- 
ing the  next  general  election  for  Senators 
and  Repre^ntatives,  at  which  time  the  same 
shall  be  submitted  to  the  electors  of  the  state 
for  approval  or  rejection,  and,  if  a  majority 
of  the  electors  voting  in  such  election  adopt 
such  amendments,  the  same  shall  become  a 
part  of  the  Constitution,"  evidently  refer  to 
the  general  election  for  Senators  and  Rep- 
resentatives, and  the  "majority"  necessary 
to  adopt  an  amendment  must  be  the  major- 
ity of  electors  voting  at  the  general  election 
for  Senators  and  Representatives,  and  not 
a  mere  majority  voting  on  the  subject  of  the 
amendment.  Rice  v.  Palmer,  96  S.  W.  396, 
400,  78  Ark.  482  (citing  Knight  v.  Shelton, 
134  Fed.  423;  State  ex  rel.  McClurg  v.  Pow- 
ell, 77  Miss.  545,  27  South.  927,  48  L.  R.  A. 
652). 

Laws  1906,  p.  659,  c.  397,  I  10,  providing 
for  submission  of  the  proposition  of  establish- 
ing county  high  schools,  and  that,  when  "a 
majority  of  the  voters  voting"  in  any  coun- 
ty shall  be  in  favor  of  such  proposition,  the 
provisions  of  that  act  shall  apply  thereto, 
requires,  where  the  election  is  a  general  one, 
a  majority  of  all  the  voters  voting  on  any 
office  or  proposition  at  such  election.  Board 
of  Education  of  City  of  Humbolt  v.  Klein, 
99  Pac.  222,  223,  79  Kan.  209. 

ft 

As  determined  hf  oastims  Tote  of  pre« 
■Idlns  officer 

Stamford  City  Charter  (13  Sp.  Laws,  p. 
1162),  I  8,  creates  a  board  of  appropriation 
and  apportionment  for  the  condemnation  of 
land  required  by  the  city,  consisting  of  eight 
members;  the  mayor  being  a  member  ex 
officio  and  president  of  the  board,  with  pow- 
er to  vote  only  in  case  of  a  tie.  14  Sp.  Laws 
1905,  p.  868,  I  6,  provides  that  the  taking  of 
land  for  park  purposes  shall  be  by  a  "ma- 
jority*' vote  of  all  the  members  of  the  board, 
both  present  and  absent  Held,  that,  in 
case  of  a  tie,  when  all  the  members  of  the 
board  were  present  and  voted,  the  mayor's 
vote  was  sufficient  to  make  a  majority.  Bo- 
hannan  v.  City  of  Stamford  67  Atl.  872,  873, 
80  Conn,  107. 

MAJORXTT  or  8TOCKHOI.DER8 

An  election  to  be  held  by  a  "majority 
of  stockholders"  means  a  majority  in  inter- 
est. In  re  P.  B.  Mathiason  Mtg,  Co.,  99  S. 
W.  602,  504,  122  Mo.  App.  437  (quoting  and 
adopting  definition  in  2.  Cook  Corp.  [5th  Ed.] 
i  609). 


MAKE 

See,  also.  Made. 

As  «*^<«^^<*» 

A  covenant  in  a  conveyance  of  land  for 
a  right  of  way  that  the  railroad  would  '*make 
and  maintain"  a  wire  fence  on  both  sides  of 
the  land  conveyed,  "and  also  make^'  a  farm 
crossing,  in  pursuance  of  which  the  railroad 
did  supply,  maintain,  and  keep  in  repair  a 
crossing  for  a  number  of  years,  obligated  the 
railroad  not  only  to  make,  but  also  to  main- 
tain, the  cj^ossing.  Pittsburg,  C,  C.  ft  St.  L. 
Ry.  Co.  V.  Wilson,  72  N.  &.  666^  668,  34 
Ind.  App.  324. 

Compel  symoayinoiui 

Where  defendant's  mother  stated  that  de- 
fendant's brother  said  he  would  "make"  de- 
cedent apologize,  an  instruction  that  defend- 
ant was  guilty  of  murder  if  he  armed  him- 
self wjth  the  intention  of  "compelling"  dece- 
dent to  apologize,  and  on  his  failing  to  do 
so  killed  him,  was  not  ^roneous;  "com- 
pelled" being  substantially  synonymous  with 
"make."  Pipkins  v.  State^  97  S.  W.  61,  63, 
80  Ark.  617. 

A  book 

See  Bookmaklng. 

Effort 

Where  defendant  accepted  plaintiffs'  of- 
fer to  make  ice  cans  at  a  certain  price,  on 
condit;ion  that  they  were  made  and  shipped 
within  30  days,  and  plaintiffs  accepted  the 
order  and  promised  to  "make  every  effort' 
to  have  the  cans  delivered  at  the  time  indi- 
cated, the  assurance  must  be  construed  as 
the  expression  of  purpose  to  comply  with 
the  strongly  emphasized  requirement  for 
shipment  in  30  days,  and  not  as  a  modifica- 
tion thereof.  Wall  v.  St.  Joseph  Artesian 
Ice  &  Cold  Storage  Co.,  87  S.  W.  574,  575. 
112  Mo.  App.  659. 

False  entry 

Concealment  by  the  president  of  a  na- 
tional bank  from  the  bookkeeper  of  facts  nec- 
essary to  enable  the  latter  to  make  accurate 
entries  In  the  books  of  the  bank,  by  reason 
of  which  fact  he  made  false  entries,  does  not 
constitute  the  making  of  false  entries  by  the 
president  which  Is  made  a  criminal  offense 
by  Rev.  St  i  5209.  United  States  v.  McOlar- 
ty,  191  Fed.  523. 

Falae  writing 
There  is  a  distinction  between  falsely 
making  a  certificate  of  acknowledgment  and 
"making  a  false  certificate."  The  former 
term  contemplates  a  certificate  which  la  not 
genuine,  while  the  latter  Imports  a  gamine 
certificate,  the  contmts  or  allegations  of 
which  are  false.  Territory  v.  GntierreB,  84 
Pac.  526,  626,  13  N.  M.  312,  6  L.  R.  A.  (N.  £L) 
376. 

''Make*'  has  many  slgnlfieatloiiB  and  con- 
veys many  meanings,  among  which  is  "to  put 
fbrth;  give  out;  deliver;"  also  "to  Inform; 
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apprise."  Cent  Diet  Thus  when  a  person, 
seeking  credit,  hands  to  a  merchant  a  mate- 
rially false  written  statement  concerning  his 
financial  condition,  no  matter  who  composed 
and  signed  it,  if  it  be  one  calculated  to  de- 
ceive, and  then  reads  it  to  such  merchant, 
and  thereby  obtains  property  from  him  on 
credit,  he  has  obtained  property  on  credit  up- 
on a  materially  false  statement  In  writing 
"made  to"  such  person.  In  re  Aldrlgde,  168 
JFed.  98,  98,  99. 

Froa&tilgate  distfjagulslied 

The  word  *'make,"  as  used  in  Act  Gong. 
March  3, 1905,  a  1496,  §  8,  which  requires  the 
Secretary  of  Agricultaie  to  '*make^'  and  *'pro- 
molgate"  rules  and  regulations  governing  the 
method  and  manner  of  ahiimient,  inspection, 
and  delivery  of  cattle  from  quarantined  ter- 
ritory, is  not  synonymous  with  ''promulgate," 
and  means  only  the  writing  and  official  sign- 
ing of  such  rules;  the  "promulgation"  of 
them  requiring  notice  to  the  officers  of  trans- 
portation companies,  etc.,  and  tibteir  publica- 
tion in  the  selected  newspapers  within  the 
affected  district  United  States  v.  Louisville 
&  N.  R.  Co.,  165  Fed.  936,  939. 


In  a  trial  for  musder,  the  court  instruct- 
ed that  it  is  the  duty  of  one  engaged  in  a 
quarrel  to  avoid  an  attack,  and  not  to  be- 
come the  aggressor,  unless  other  means  are 
unavailable,  and  that  if  defendant,  after  be- 
ing engaged  in  a  quarrel  with  deceased,  de- 
scended to  the  street,  knowing  that  deceas- 
ed was  in  the  street,  with  intent  to  continue 
the  quarrel,  and  in  order  to  make  "his  quar- 
rel effective,"  took  with  him  a  dangerous 
weapon,  and  sought  out  deceased,  and  stab- 
bed him,  his  action  was  not  justifiable  hom- 
icide, though  deceased  drew  a  revolver,  was 
not  erroneous,  whether  the  phrase  "making 
the  quarrel  effective"  meant  that  defendant 
took  the  weapon  with  intent  to  take  the  life 
of  deceased,  or  meant,  if  defendant  renewed 
the  quarrel,  whether  with  or  without  in* 
tent  to  take  life,  the  killing  was  not  justifl* 
able.  People  v.  Filippelli,  66  \N.  B.  402,  405, 
173  N.  Y.  509. 

Beeord 

Where  a  clerk  of  a  Circuit  Court  makes 
and  certifies  a  record  in  response  to  a  writ  of 
error  or  appeal,  he  Is  not  merely  making  a 
transcript  or  copy,  but  is  "making  a  record." 
within  Rev.  St  |  828,  providing  that  a  clerk 
of  the  arcuit  Court  shall  be  entitled  for 
making  a  record  to  15  cents  a  folio.  Hoys- 
radt  V.  Delaware,  L.  &  W.  B.  B.,  182  Fed. 
880,882. 

Bole 

In  Act  Cong.  March  3,  1905,  c.  1496,  |  3, 
requiring  the  Secretary  of  Agriculture  to 
"make"  and  "promulgate"  rules  governing  the 
inspection,  delivery,  and  shipment  of  cattle 
<iom  a  quarantined  state  into  any  other 
state,  and  section  1  requiring  publication  of ' 


notice  of  quarantine  and  the  giving  of  notice 
to  the  proper  officers  of  carriers  doing  business 
in  any  quarantined  state,  the  words  "make" 
and  "promulgate"  are  not  fliynonymous,  and 
the  duty  to  "make"  rules  was  sufficiently 
accomplished  by  writing  them  and  signing 
them  officially,  but  to  "promulgate"  them  re- 
quired the  giving  notice  thereof  to  the  offi- 
cers of  carriers,  etc.,  and  their  publication  in 
the  selected  newspapers  within  the  affected 
district  United  States  v.  Louisville  &  N. 
R.  CO.,  165  Fed.  936,  939. 

Sale 

The  words  "to  sell"  or  "to  make  a  sale," 
as  used  in  a  communication  from  the  owner 
of  real  estate  to  a  broker  with  respect  to 
the  sale  thereof,  are  often  used  as  meaning 
to  negotiate  or  arrange  for  a  sale.  Brown 
V.  Gilpin,  90  Pac.  267,  271,  75  Kan.  77a 

Sigi&atiure 

Under  a  statute  making  a  writing,  not 
signed  in  the  presence  of  witnesses,  invalid 
as  a  will,  unless  testatrix  acknowledged  the 
"making  thereof,*'  the  phrase  quoted  refers 
to  the  making  of  the  signature  in  the  pres- 
ence of  the  witnesses.  Manners  v.  Manners, 
66  Aa  588,  584,  72  N.  J.  Bq.  854. 


Of  note 

See   Accommodation  Maker;    Comaker; 

Joint  Maker ;   Principal  Maker. 
Indorser  distinguished,  see  Indorser. 

"One  not  before  a  party  to  a  note,  who 
signs  his  name  on  the  back  of  it  in  blank,  is 
prima  facie  a  'maker,'  and  assumes  the  same 
obligation  as  if  he  wrote  his  name  upon  the 
face  of  the  instrument"  Lyndon  Savings 
Bank  v.  International  Co.,  62  Atl.  50,  52,  78 
Vt  169,  112  Am.  St  Rep.  900  (quoting  and 
adopting  definition  in  Lyndon  Savings  Bank 
V.  International  Co.,  54  Ati.  191,  75  Vt  224). 

Where  a  note  reciting,  "I  promise  to 
pay,"  was  signed  on  the  face  by  two  persons, 
they  were  both  "makers."  Ullery  v.  Brohm, 
79  Pac.  180,  20  Colo.  App.  389. 

The  transferror  of  a  nonnegotiable  writ- 
ten contract  does  not,  by  signing  his  name 
on  the  back  of  it,  make  himself  liable  as 
"maker,"  "guarantor,"  or  "indorser,"  within 
Bern.  &  Bal.  Code,  I  6250,  providing  that 
the  discounting  of  commercial  paper,  where 
the  borrower  makes  himself  liable  as  maker, 
guarantor,  or  indorser,  shall  be  considered  as 
a  loan  for  the  purpose  of  the  chapter  relating 
to  usury.  Thomson  t.  Koch,  113  Pac.  1110, 
1111,  62  Wash.  438. 


"Making"  is  defined  as  the  action  of  one 
who  makes.  Town  of  Checotah  v.  Town  of 
Eufaula,  119  Pac.  1014,  1017,  31  OkL  85. 

ICAKIKO    SAI.E8 

See  Salesmen  Making  Sale& 
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MAL 

See  Petit  Mai. 

MAIiA  FIDE  FUROHASER 

"A  persoD  who  purchases  an  estate,  al- 
though for  a  valuable  consideration,  with  no- 
tice of  a  prior  equitable  right,  makes  himself 
a  'mala  fide  purchaser,'  and  will  himself 
even  be  held  a  trustee  for  the  benefit  of  the 
person  whose  right  he  sought  to  defeat" 
Mansfield  v.  Wardlow  (Tex.)  91  S.  W.  859, 
863  (citing  Pom.  Eq.  Jur.  §  669). 

MAIiA  IK  SE 

See  Contracts  Mala  In  Se. 

A  distinction  is  made  between  acts  which 
are  "mala  in  se,"  which  are  generally  re- 
garded as  absolutely  void,  in  the  sense  that 
no  right  or  claim  can  be  derived  from  them, 
and  acts  which  are  mala  prohibita,  which 
are  void  or  voidable,  according  to  the  na- 
ture or  effect  of  the  act  prohibited.  Pet- 
terson  v.  Berry,  125  Feu.  902,  906,  60  C.  C. 
A.  610  (citing  Ewell  v.  Daggs,  2  Sup.  Ct.  408, 
108  U.  S.  143,  27  L.  Ed.  682);  In  re  T.  H. 
Bunch  Co.,  180  Fed.  519,  527. 

IfALA  PROHIBITA 

See  Mala  in  Se. 

MALADMIiaSTRATIOir 

As  applied  to  public  oflScers,  "maladmin- 
istration" is  not  in  ordinary  use  distinguish- 
ed from  mlsadmlnistration.  Territory  v. 
Sanches,  94  Pac  954,  956,  14  N.  M.  493,  20 
Ann.  Cas.  109. 

BfAXCOKDUOT 

The  reception  of  illegal  votes  at  an  elec- 
tion for  a  public  ofilce  is  not  "malconduct" 
on  the  part  of  the  election  ofiicers,  within 
Code  dv.  Proc.  §  2010,  authorizing  an  elector 
to  contest  an  election  for  malconduct  on  the 
part  of  the  judges  of  election,  but  constitutes 
a  separate  ground  for  contest  under  the  ex- 
press provisions  of  the  section.  Coleman  v. 
Kerr,  83  Pac.  393,  394,  33  Mont.  198. 

An  officer  who  violates  his  public  obliga- 
tion, and  betrays  his  trust  by  selling  his  offi- 
cial influence  or  vote,  is  guilty  of  "malcon- 
duct in  office."  Etzler  v.  Brown,  50  South. 
416,  417,  58  Fla.  221,  138  Am.  St  Rep.  113. 

MALARIA 

"Malaria**  is  "a  morbid  condition  produc- 
ed by  exhalations  from  decaying  vegetable 
matter  in  contact  with  moisture,  giving  rise 
to  fever  and  ague  and  many  other  symptoms 
characterized  by  their  tendency  to  recur  at 
definite  and  usually  uniform  intervals.''  City 
of  St  Louis  V.  Gait,  77  S.  W.  876,  879,  179 
Mo.  8,  63  L.  £L  A.  778  (quoUng  Webster 
Diet), 


MALE 


See  Heirs  Male. 

MALFEASANCE 

"  'Malfeasance'  is  the  unjust  performance 
of  some  act  which  the  party  had  no  right,  or 
which  he  had  contracted  not  to  do."  Dudley 
V.  Flemingsburg,  72  S.  W.  327,  115  Ky.  5,  60 
L.  R.  A.  575,  103  Am.  St.  Rep.  253,  1  Ann. 
Cas.  958. 
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Malfeasance"  is  the  doing  of  an  act 
which  a  person  ought  not  to  do  at  all. 
Where  an  officer  either  through  ignorance, 
inattention,  or  malice  does  that  which  be 
has  no  legal  right  to  do  at  all,  or  acts  with- 
out any  authority  whatever,  or  exceeds,  ig- 
nores, or  abuses  his  powers,  he  is  guilty  of 
"malfeasance."  State,  to  TTse  of  Oardin,  v. 
McClellan,  85  S.  W.  267,  268,  118  Tenn.  616, 

3  Ann.  Cas.  992. 

• 

The  taking  of  the  property  of  one,  by  a 
coroner,  on  a  writ  against  another,  is  a  "mal- 
feasance in  office,"  constituting  a  breach  of 
his  bond  given  for  "the  faithful  performance 
of  the  duties  of  his  office."  Harris  v.  Hanson. 
11  Me.  241,  245. 

Permission  by  a  sheriff  to  a  prisoner  to 
escape  is  "malfeasance,"  within  Kirby's  Dig. 
§  7993,  providing  for  removal  of  county  of- 
ficers on  conviction  of  an  offense  amounting 
to  malfeasance.  Houpt  v.  State,  140  S.  W. 
294,  297,  100  Ark.  409,  Ann.  Cas.  1913G,  690. 

While  to  convict  an  officer  of  the  felcmy 
denounced  by  Comp.  Laws  1907,  f  4083,  pun- 
ishing every  person  who  with  intent  to  de- 
fraud, presents  for  allowance  and  payment  a 
fraudulent  claim,  the  proof  must  show  that 
he  presented  the  claim  with  intent  to  de- 
fraud, yet  such  proof  is  not  essential  to  sus- 
tain  a  conviction  for  malfeasance  in  a  pro- 
ceeding for  his  removal  under  section  4565; 
the  term  "malfeasance"  meaning  the  com- 
mission of  an  act  which  Is  positively  unlaw- 
ful. Law  V.  Smith,  98  Pac.  300,  307,  34  Utah, 
394. 

"While  'malfeasance  in  office*  is  defined 
generally  to  be  the  wrongful  or  unjust  doing 
of  some  official  act,  which  the  doer  has  no 
right  to  perform,  or  which  he  has  stipulated 
by  contract  not  to  do,  it  is  essential  that  an 
evil  intent  or  motive  must  accompany  the 
act,  or  that  it  must  have  been  done  with  such 
gross  negligence  as  to  be  equivalent  to  fraud." 
An  indictment  of  a  county  clerk  for  unlaw- 
fully issuing  a  license  to  sell  liquor  in  a 
local  option  precinct,  which  fails  to  aver  that 
his  action  was  from  a  corrupt  motlye  or 
fraudulent,  or  that  he  knew  at  the  time  that 
it  was  unlawful  for  him  to  issue  the  Uoense, 
is  insufficient.  Commonwealth  v.  Wood,  7G 
S.  W.  842,  843,  116  Ky.  748  (citing  Bishop's 
New  Or.  Law,  ||  972,  834). 
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'Malfeasance"  Is  the  doing  of  an  act 
wUch  Is  positiTely   unlawful  or   wrongful 
whicb  one  ought  not  to  do  at  all.    It  is  an 
act  wholly   wrongful  and   unlawful.    It  is 
said  that  misconception  of  one's  rights  af- 
fords no  ground  for  a  conclusion  of  malfea- 
sance.  It  is  not  malfeasance  in  office,  for 
which,  under  Highway  Law,  N.  X.  (Gonsol. 
Laws  1909,  c.  26)  fi  30,  a  county  superintend- 
ent of  highways  may  be   removed   by   the 
county  supervisors,   that  he  presents  to   a 
town,  and  has  paid,  a  personal  bill  for  pre- 
paring, under  employment  by  it,  plans  and 
spedflcations  for  an  avenue  therein,  the  work 
on  which  was  done  by  his  private  employes 
in  his   business    of   dvil   engineer,    as   not 
only  under  sections  33,  48,  relative  to  his  du- 
ties, is  the  county  superintendent  under  no 
absolute  duty  to  do  such  work,  but,  even  if 
he  cannot  legally  present  a  claim  against  the 
town,  such  action  would  be  wrongful  to  the 
town  only,  whereas  the  malfeasance  Justify- 
ing his  removal  must  be  such  as  affects  his 
performance  as  county  superintendent,  and 
he  having  at  most  misconc^ved  his  rights, 
in  supposing  there  was  no  legal  objection  to 
his  rendition  of  the  account,  which  affords 
no  ground  for  a  conclusion  of  malfeasance. 
People  ex  rel.  Seaman  v.  Oocks,  184  N.  X. 
Snpp.  808,  810, 149  App.  Dlv.  883  (citing  Gent 
Diet;   Bell  v.  Josselyn,  8  Gray  [69  Mass.! 
309,  63  Am.  Dec.  741;    Goite  ▼.  Lynes,  33 
Conn.  109;   Stokes  v.  Stokes,  48  N.  7.  Supp. 
722,  23  App.  Dlv.  558). 

HoBf  easanoe  distbuptlslied 

'There  is  a  distinction  between  non- 
feasance and  misfeasance  or  malfeasance; 
and  this  distinction  is  often  of  great  impor- 
tance in  determining  an  agent's  liability  to 
third  persons.  In  this  connection,  'nonfea- 
sance* means  the  total  omission  or  failure  of 
an  agent  to  enter  upon  the  performance  of 
some  distinct  duty  or  undertaking,  which  he 
baa  agreed  with  liis  principal  to  do.  'Misfea- 
sance' means  the  improper  doing  of  an  act 
which  the  agent  might  lawfully  do,  or,  in 
other  words,  it  is  the  performing  of  his  duty 
to  his  principal  in  such  a  manner  as  to  in- 
fringe upon  the  rights  and  privileges  of  third 
persons;  and  'malfeasance'  Is  the  doing  of 
an  act  which  he  ought  not  to  do  at  alL  It  is 
not  every  omission  or  failure  to  perform  a 
duty  that  will  constitute  a  nonfeasance,  but 
only  an  omission  to  perform  such  distinct 
duties  as  he  owes  to  his  principal,  as  distin- 
gnisbed  from  those  which  he  owes  to  third 
persons,  or  the  public  in  general  as  a  member 
of  society.  Nonfeasance  does  not  extend  to 
the  omission  or  failure  to  do  some  act,  where- 
by a  third  person  is  Injured  after  he  has 
once  entered  upon  the  performance  of  his 
contractual  obligations.  For  example,  if  an 
t^gent  undertakes  to  perform  certain  acts  for 
another,  and  he  refuses  or  fails  to  enter  upon 
nich  performance,  it  Is  nonfeasance;  but  If 
^  once  begins  the  performance  of  such  acts, 
and  in  doing  ao  fails  or  omlta  to  do  certain 


acts  which  he  should  have  done,  whereby  a 
third  person  Is  Injured,  It  Is  not  a  nonfea- 
sance, but  a  misfeasance.  Misfeasance  may 
Involve  the  omission  to  do  something  which 
ought  to  be  done,  as  where  an  agent  engaged 
in  the  performance  of  his  undertaking,  omits 
to  do  something  which  it  1b  his  duty  to  do 
under  the  circumstances,  as  when  he  does 
not  exercise  that  degree  of  care  which  due 
regard  for  the  rights  of  others  requires." 
Orcutt  V.  Century  Bldg.  Co.,  ©9  S.  W.  1062. 
1068,  201  Mo.  424,  8  L.  R.  A.  (N.  S.)  929 
(quoting  and  adopting  definition  In  Clark  & 
Skyles,  Law  of  Agency,  §  596). 

MALICE 

See  Constructive  Malice;  Express  Mal- 
ice; Implied  Malice;  Premeditated 
Malice;  Universal  Malice;  With  Mal- 
ice Aforethought;  Without  Previous 
Malice. 

Absence  of,  see  Voluntary  Manslaughter. 

Implied  from  willful  or  willfully^  see 
Willful— Willfully. 

As  known  to  the  law,  "malice"  is '  a 
wrongful  act  done  Intentionally,  without  just 
cause  or  excuse.  Lea  veil  v.  Leavell,  99  S.  W. 
460,  461,  122  Mo.  App.  654;  Hathaway  v. 
Commonwealth  (Ky.)  82  S.  W.  400,  402;  Gon- 
neU  V.  Stote,  81  S.  W.  746,  747,  46  Tex.  Cr. 
R.  259 ;  London  Guarantee  &  Accident  Co.  v. 
Horn,  69  N.  E.  526,  530,  206  lU.  493,  99  Am. 
St  Rep.  185;  Schonwald  v.  Ragains,  122 
Pac.  203,  211,  32  Okl.  223,  39  L.  R.  A.  (N.  S.) 
854 ;  McPadden  v.  Lane,  60  Atl.  365,  367,  71 
N.  J.  Law,  624. 

"Malice"  is  not  necessarily  personal  hate 
or  ill  will,  but  la  a  state  of  mind  which  is 
reckless  of  law  and  the  legal  rights  of  citi- 
zens. Bowles  V.  Lowery,  59  South.  696,  697, 
5  Ala.  App.  555. 

"Malice"  in  law  does  not,  as  is  generally 
understood,  mean  spite  or  111  will,  but  means 
the  intentional  doing  of  a  wrongful  act.  WU- 
Uams  V.  Williams,  111  S.  W.  837,  838,  132 
Mo.  App.  266. 

An  Instruction  defining  "malice**  as  the 
doing  of  a  wrongful  act  Intentionally  is  cor- 
rect Butcher  v.  Hoffman,  73  S.  W.  266,  268, 
99  Mo.  App.  239. 

"'Malice'  has  always  been  divided  into 
two  kinds:  Implied  malice,  or  malice  in  law, 
and  express  malice,  or  malice  in  fact"  Lau- 
der V.  Jones,  101  N.  W.  907,  915,  13  N.  D. 
525  (quoting  and  adopting  Gambrill  v.  School- 
ey,  52  Atl.  500,  508,  95  Md.  2G0,  63  L.  R.  A. 
427). 

"Malice"  is  not  necessarily  personal  hate, 
but  is  rather  an  intent  and  disposition  to  do 
a  wrongful  act  greatly  injurious  to  another. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Whitten,  119 
S.  W.  835,  837,  90  Ark.  462,  21  Ann.  Oas.  726. 


««i 


'Malice"  comprehends  ill  will,  a  wicked- 
ness of  disposition,  cruelty,  recklessnea^  a 
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mind   regardless   of   social   duty.    Brett   ▼. 
State,  47  South.  781,  788,  94  mss.  609. 

"Malice**  Is  the  expression  of  a  wicked 
and  depraved  heart  and  mind  and  of  a  cruel 
disposition.  State  v.  Harmon  (Del.)  60  Atl. 
«66-868,  4  Pennewill,  580. 

"Legal  malice"  Is  defined  as  an  act  grow- 
ing out  of  the  wicked  or  mischievous  inten- 
tion of  the  mind;  an  act  showing  a  wanton 
Inclination  to  mischief,  an  intention  to  injure 
or  wrong,  and  a  depraved  inclination  to  dis- 
regard the  rights  of  others.  Bforasca  v. 
Item  Co.,  52  South.  565,  566,  126  La.  426, 
^  L.  R.  A.  (N.  S.)  315. 

"Malice"  In  a  trespass  need  not  be  ill 
will  or  hatred;  it  being  sufficient  that  the 
trespass  be  Intentional  and  in  known  viola- 
tion of  the  owner's  rights.  Southern  Ry.  Ck). 
V.  McEntlre,  53  South.  158,  159,  169  Ala.  42. 

"Malice"  Implies  wickedness,  or  the  will- 
ful and  intentional  doing  of  a  wrongful  act, 
without  just  cause  or  excuse,  and  is  implied 
from  an  unlawful  act,  willfully  done,  till  the 
contrary  is  shown.  State  ▼.  Murphy,  68  S. 
£).  570,  86  S.  G.  268. 

"Malice"  is  implied  by  law  from  every 
deliberate  cruel  act  committed  by  one  person 
against  another,  no  matter  how  sudden  such 
an  act  may  be,  as  the  law  construes  that  he 
who  does  a  cruel  act  voluntarily  does  it  ma- 
liciously. State  V.  Mills  (Del.)  69  Aa  841, 
842,  6  PennewlU,  497. 

Hatred,  ill  will,  or  actual  malice  towards 
the  injured  party  is  not  a  necessary  ingredi- 
ent of  legal  malice  as  applied  to  torts,  nor 
is  it  necessary  that  the  act  complained  of 
proceed  from  a  spiteful,  malignant,  or  re- 
vengeful disposition.  If  it  be  wrongful,  un- 
lawful, and  intentional,  and  the  natural  and 
probable  result  of  the  act  is  to  accomplish 
the  Injury  complained  of,  "malice"  is  Im- 
plied. Flandermeyer  v.  Cooper,  98  N.  B.  102, 
108,  86  Ohio  St.  327,  40  L.  R.  A.  (N.  S.)  860, 
Ann.  Cas.  1913A,  983. 

"Legal  or  implied  malice,"  as  distin- 
guished from  ill  will  or  malice  in  the  vernacu- 
lar sense  of  the  word,  is  defined  to  be  the 
intentional  doing  of  a  wrong  act  without  just 
cause  or  excuse.  Ickenroth  v.  St  Louis 
Transit  Co.,  77  8.  W.  162,  166,  102  Mo.  App. 
697. 

Where  the  court  charged  that  "malice" 
meant  wickedness,  and  that,  when  a  man  did 
a  thing  with  a  malicious  heart,  it  meant  a 
heart  devoid  of  social  duty  and  fatally  bent 
on  mischief,  a  charge  defining  malice  as  the 
willful  and  intentional  doing  of  a  wrongful 
act  by  one  knowing  the  act  to  be  against  the 
law,  and  by  one  doing  it  willfully,  was  not 
objectionable  as  insufficiently  defining  "mal- 
ice." State  V.  Crosby,  70  S.  B.  440,  442,  88 
S.  C.  98. 

"Malice,"  in  the  law,  means  the  inten- 
tional doing  of  a  wrongful  act  without  justi- 


fication or  ezcnse.  A  "Wrongful  act,**  within 
the  meaning  of  this  definition,  is  any  act 
which,  in  the  ordinary  course,  will  infringe 
upon  the  rights  of- another  to  his  damage,  ex- 
cept it  be  dpne  in  the  exercise  of  an  equal 
or  superior  right  Brennan  v.  United  Hatr 
ters  of  ^orth  America,  Local  No.  17,  66  AtL 
165,  171,  73  N.  J.  Law.  729,  9  L.  B.  A.  (N.  S.) 
264,  118  Am.  St  Rep.  727,  9  Ann.  Cas.  698. 

"In  5  Words  and  Phrases,  p.  4296,  'mal- 
ice* is  defined  as  follows:  'Malice,  in  com- 
mon acceptation,  means  ill  will  against  a  p»- 
son;  but  in  its  legal  sense  it  means  a  wrong- 
ful act  done  intentionally  without  just  cause 
or  excuse.*  Bouvler  defines  malice  as  b^ng: 
*A  wicked  intention  to  do  an  injury.*  Web- 
ster defines  the  word  to  mean:  'Extreme  ^- 
mlty  of  heart;  malevolence;  a  disposition  to 
Injure  others  without  cause,  from  mere  per- 
sonal gratification,  or  from  a  spirit  of  re- 
venge,' etc."  Liynch  v.  People,  137  111.  App. 
444,446. 

In  general  a  malieions  act  involves  all 
that  Is  usually  understood  by  the  term  ''will- 
fnl,"  and  is  further  marked  by  either  hatred 
or  ill  will  toward  the  party  injured  or  bj 
awA  utter  recklessnss  and  disregard  of  the 
rights  of  others  as  denotes  a  corrupt  or  ma- 
levolent disposition.  It  is  true  that  "malice** 
may  be  and  is  often  implied  or  presumed 
from  the  willfulness  of  the  wrongful  act 
State  V.  Willing,  105  N.  W.  355,  856,  129 
Iowa,  72. 

"Lawful  comx)etition  that  may  injure  the 
business  of  another,  even  though  successfully 
directed  to  driving  that  other  out  of  business, 
is  not  actionable.  Nor  would  competition  of 
one  set  of  men  against  anotlier  set,  carried 
on  for  the  purpose  of  gain,  even  to  the  extent 
of  Intending  to  drive  from  business  that  oth- 
er set  and  actually  accomplishing  that  re- 
sult be  actionable  unless  there  was  actual 
malice.  'Malice,'  as  here  used,  does  not  mere- 
ly mean  Intent  to  harm,  but  means  an  in- 
tent to  do  a  wrongful  harm  and  Injury.  An 
intent  to  do  a  wrongful  harm  and  injury 
is  imlawful,  and,  if  a  wrongful  act  Is  done  to 
the  detriment  of  the  right  of  another,  it  is 
malicious,  and  an  act  maliciously  done  with 
the  Intent  and  purpose  of  injuring  another  Is 
not  lawful  competition."  O'Brien  v.  People 
ex  rel.  Kellogg  Switchboard  ft  Supply  Co.,  75 
N.  E.  108,  115,  216  111.  354,  108  Am.  St  Rep. 
219,  3  Ann.  Cas.  966  (quoting  and  adopting 
deflniHon  in  Doremus  v.  Hennessy,  52  N.  E. 
924,  925,  176  IlL  608,  43  L.  R.  A.  797,  68  Am. 
St  Rep.  208)  ;  Everett  Waddey  Co.  v.  Rich- 
mond Typographical  Union  No.  90,  58  S.  E. 
278,  276,  105  Va.  188,  5  L.  R.  A.  (N.  S.)  792. 
8  Ann.  Cas.  798. 

Whatever  is  done  willfully  and  purpoie- 
ly,  whether  the  motive  is  to  injure  accused^to 
gain  some  advantage  to  prosecutor*  or 
through  mere  wantonness  or  carelessness,  if 
at  the  same  time  wrong  or  unlawful  wftfain 
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tbe  knowledge  of  the  actor,  is  done  malidous- 
ly,  and  personal  ill  will  or  desire  for  revenge 
is  not  essential  to  the  existence  of  "malice." 
Gnlsby  v.  Louisville  &  N.  R.  Co.,  52  South. 
392,  3W,  167  Ala.  122. 

"Iklalice/'  in  legal  proceedings,  does  not 
necessarily  mean  personal  ill  will  or  spite. 
It  means  a  wrongful  act  done  intentionally 
without  just  cause  or  excuse.  Pittsburg,  J., 
E.  &  E.  R.  Co.  V.  Wakefield  Hardware  Co., 
50  S.  E.  571,  573,  138  N.  C.  174,  3  Ann.  Gas. 
720. 

An  instruction,  defining  legal  "malice"  as 
where  a  party  has  ill  will  toward  another, 
bad  feeling,  bad  blood,  something  of  that 
kind,  held  proper.  State  v.  Reeder,  51  S.  E. 
702,  703,  72  S.  O.  223. 

The  term  "malice,"  in  its  ordinary  sense, 
Implies  hatred,  spite,  or  ill  will ;  but  in  legal 
parlance  it  is  frequently  used  in  a  different 
sense,  depending  on  the  connection,  and  may 
mean  "a  wrongful  act  done  intentionally 
without  Just  cause  or  excuse."  In  legal  par- 
lance, malice  "maj^  he  actually  implied  when- 
ever there  is  a  deliberate  intention  to  do  a 
grievous  wrong  without  legal  Justification  or 
excuse.  In  dvil  controversies,  the  very  es- 
sence of  malice  is  a  disposition  or  willful- 
ness' to  do  a  wrongful  act  greatly  injurious 
to  another."  Kavanaugh  v.  Mclntyre,  112  N. 
Y.  S.  987,  990,  128  App.  Div.  722  (quoting  5 
Words  and  Phrases,  p.  4298  et  seq.). 

Any  malice  which  is  an  ingredient  in 
a  tort  consisting  of  an  act  the  direct  object 
of  which  is  to  injure  another*s  property  is 
malice  in  law ;  that  is,  the  intent  to  injure, 
as  distinguished  from  the  intent  to  do  an 
act  which  may  incidentally  injure.  Albro  J. 
Newton  Co.  v.  Brickson,  126  N.  X.  Supp.  949, 
953,  70  Misc.  Rep.  291. 

''Malioe**  in  common  acceptation  means 
m  will  against  a  person,  bnt  in  its  legal  sense 
it  means  a  wrongful  act,  done  intentionally, 
without  Just  cause  or  excuse.     McGurk  v. 


Cronenwett,  85  N.  E.  570,  577,  199  Mass.  457 


19  L.  R.  A.  (N.  S.)   561. 
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The  term  '*malice,*'  as  used  in  Hurd's 
Rev.  St  1905,  c.  72,  §  2,  authorizing  the  dis- 
charge of  persons  arrested  In  civil  actions 
except  when  "malice"  is  of  the  gist  of  the  ac- 
tion, signifies  a  wrong  inflicted  on  another 
with  an  evil  intent  or  purpose.  Kellar,  Bt* 
tinger  &  Fink  ▼.  Norton,  81  N.  E.  1037,  1038, 
228I1L  858. 

''Malice"  excludes  passion,  and  passion 
presupposes  the  absence  of  malice.  State  v. 
Edmunds,  104  N.  W.  1115,  1116,  20  S.  D..135. 

"By  'malice'  or  ^malicious'  is  meant  a 
wish  or  desire  to  ^lex,  harass,  or  annoy  an* 
other."  Kerley  ▼.  Germscheid,  106  N.  W.  136, 
137,  20  a  D.  363. 

"Malice"  arlaes  fcom  the  voluntary  do- 
ing or  saying  something  without  Just  cause  or 
txxnee,  which  la  Ukely  to  injure  another^  and 


which  shows  a  spirit  lacking  in  proper  re* 
gard  for  social  duty  and  the  rights  of  others, 
even  when  said  or  done  without  particular 
ill  vdll.  Israel  v.  Israel,  84  S.  W.  453,  456, 
109  Mo.  App.  366. 

In  an  action  of  tort,  an  instruction  de- 
fining "malice*'  as  "the  doing  of  any  act"  in- 
jurious to  another  without  Just  cause  is  er- 
roneous for  omitting  the  word  "intentionar* 
before  the  word  "doing."  Hanley  v.  Blandino 
(Tex.)  89  S.  W.  1108,  U09. 

To  make  the  conduct  of  a  fraternal  as- 
sociation, in  exi)elling  a  member,  actionably 
malicious  it  is  not  necessary  that  "malice" 
In  the  sense  of  haired  or  ill  will,  on  the  part 
of  the  defendant  toward  appellant,  be  shown. 
"Malice"  in  such  case  would  be  sufficiently 
shown  if  it  were  proven  that  they  acted 
knowingly  and  willfully  in  the  violation  of 
the  rights  of  appellant  and  to  his  injury. 
Thompson  v.  Grand  International  Brother- 
hood of  Locomotive  Engineers,  91  8.  W.  834, 
839,  41  Tex.  C3iv.  App.  176. 

"Malice,"  as  usually  understood,  has  its 
foundation  in  ill  will,  and  is  evidenced  by  an 
attempt  wrongfully  to  vex,  injure,  or  annoy 
another.  This  is  "malice  in  fact,"  and  is  that 
referred  to  in  Pen.  Code,  §  7,  subd.  4,  declar- 
ing that  the  words  "malice"  and  "malicious- 
ly" import  a  wish  to  vex,  annoy,  or  injure  an- 
other person.  There  is  another  sort  of  mal- 
ice, the  presumption  of  the  existence  of  which 
18  raided  by  the  law  in  certain  cases  on  cer- 
tain proofs,  and  this  is  the  malice  described 
in  the  same  section  as  "an  intent  to  do  a 
wrongful  act,  established  either  by  proof  or 
presumption  of  law."  This  is  a  malice  of 
pleading  and  proof  made  necessary  by  the 
exigencies  of  definitions  of  offenses  against 
the  law,  and  may  exist  with  malice  in  fact, 
but  may  also  exist  independent  thereof,  and 
in  some  Instances  is  conclusively  presumed 
against  a  defendant,  while  in  others  the  pre- 
sumption is  rebuttable.  Davis  v.  Hearst,  116 
Pac.  530,  537,  160  Gal.  143. 

As  Justifyijis  pvaitiTe  damages 

Legal  malice,  as  distinguished  from  actu* 
al  malice,  will  Justify  an  award  of  punitive 
damages.  The  "malice"  wMch  would  Justify 
an  award  of  punitive  damages  merely  implies 
the  intentional  doing  of  a  wrongful  act  with- 
out Just  cause  or  excuse.  Lampert  v.  Judge 
&  Dolph  Drug  Co.,  141  8.  W.  1095,  1098,  238 
Mo.  409,  37  li.  R.  A  (N.  8.)  533,  Ann.  Gas. 
19iaA,  351. 

"Malice"  essential  to  Justify  punitive 
damages  does  not  mean  ill  will  against  a  per- 
son, but  a  wrongful  act  done  intentionally 
and  without  Just  cause  is  done  with  malice. 
McMillen  v.  Elder,  140  S.  W.  917,  919,  160 
Mo.  App.  399. 

Exemplary  *  damages  are  allowed  in  en- 
hancement merely  of  ordinary  damages,  the 
propriety  of  allowing  the  sa^e  depending  en- 
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tlrely  on  tbe  malice  or  wantonness  of  the  de* 
fendant,  "maUce*'  in  that  sense  meaning  not 
general  malice,  nor  malice  exhibited  in  other 
matters  or  at  other  times,  but  malice  in  the 
very  matter  he  is  found  liable  for.  Moore  ▼. 
Duke,  80  AtL  194,  107,  84  Vt  401. 

The  term  ''malice,"  as  used  in  the  rule 
that,  wherever  an  injury  complained  of  had 
been  inflicted  with  malice  or  wantonly  and 
with  circumstances  of  contuipely  or  indig> 
nity,  the  jury  are  not  limited  to  the  ascer- 
tainment of  a  simple  compensation  for  the 
wrong  committed  against  tbe  aggrieved  per- 
son, is  not  merely  the  doing  of  an  unlawful 
or  injurious  act,  but  the  word  implies  that 
the  act  complained  of  was  conceived  in  a  spir- 
it of  mischief  or  a  criminal  indifference  to 
civil  obligation.  Philadelphia,  B.  &  N.  R. 
Co.  V.  Green,  71  Atl.  986,  989,  110  Md.  32. 

In  order  to  Justify  the  imputation  of 
"malice,"  within  the  rule  of  punitive  dam- 
ages, the  injury  must  have  been  conceived  in 
a  spirit  of  mischief  and  partake  of  a  crim- 
inal or  wanton  nature.  Baxter  v.  Campbell, 
97  N,  W.  386.  387,  17  S.  D.  476. 

For  the  purpose  of  determining  wheth- 
er exemplary  damages  are  properly  allowed, 
the  word  "malice"  means  that  the  act  done 
must  have  been  without  right  or  Justifiable 
cause.  Smith  v.  Morgantown  Ice  Co.,  74  S. 
B.  961,  963,  159  N.  C.  151. 

"Malice,"  in  2  Rap.  &  L.  Law  Diet  p. 
784,  is  defined  as  follows:  "  'Malice,'  in  com- 
mon acceptation,  means  ill  will  against  a 
person;  but,  in  its  legal  sense,  it  means  a 
wrongful  act  done  intentionally,  without  Just 
cause  or  excuse."  In  2  Bouv.  Law  Diet 
(Rawle*s  Bd.)  p.  295,  it  is  defined  as  fol- 
lows: "A  malicious  act  is  a  wrongful  act 
intentionally  done  without  cause  or  excuse." 
In  defining  "malicious,"  Black,  in  his  Law 
Dictionary  (page  745),  says:  "Evincing  mal- 
ice; done  with  malice  and  an  evil  design; 
willful."  An  instruction  that  "by  'mali- 
cious,' as  used  in  this  instruction,  is  meant 
a  doing  of  the  wrongful  act  without  legal 
right"  was  wrong  as  authorizing  exemplary 
damages  for  any  entry  without  legal  right 
on  the  premises  of  another.  The  instruction 
should  have  used  the  word  "intentional." 
Ohio  VaUey  Tel.  Co.  v.  Meyer  (Ky.)  56  S.  W. 
673.  674. 

In  an  action  by  a  street  car  passenger 
for  injuries  caused  by  an  assault  by  the  con- 
ductor, the  charge  that,  if  the  Jury  found 
for  plaintiff,  then,  In  assessing  damages,  they 
were  not  limited  to  physical  injury  inflicted, 
if  any,  but  in  addition  thereto,  if  they  found 
that  tbe  wrongful  acts  of  the  conductor  were 
"malicious"  (i.  &,  the  intentional  doing  of 
a  wrongful  act  without  cause  or  excuse), 
they  might  allow  such  punitive  damages  as 
would  be  a  punishment  and  a  wholesome 
warning  to  others,  in  the  absence  of  a  re- 
quest for  a  more  spedflc  instruction  on  the 
measure  of  damages,  was  not  objectionable  as 


misleading.     Mills  ▼.  Metropolitan  8t  Ry. 
Co.,  137  8.  W.  1006,  1007,  157  Mo.  App.  529. 

In  alienation  of  affeotions 

"The  term  'malice,'  as  applied  to  torts, 
does  not  necessarily  mean  that  which  must 
proceed  from  a  spiteful,  malignant,  or  re- 
vengeful disposition,  but  a  conduct  injurious 
to  another,  though  proceeding  from  an  Ill- 
regulated  mind,  not  sufficiently  cautious  be- 
fore it  occasions  an  injury  to  another." 
Hence  the  law  implies  malice,  where  de- 
fendant unwarrantedly  alienated  the  affec- 
tions of  plaintiff's  husband.  Sickler  v.  Man- 
nix,  d3  N.  W.  1018,  68  Neb.  21  (citing  Week- 
erly  v.  Qeyer  [Pa.]  11  Serg.  &  R.  d9). 

In  an  action  for  alienation  of  a  wife's 
affections,  the  term  "malice"  does  not  neces- 
sarily mean  that  which  must  proceed  from 
a  spiteful,  malignant,  or  revengeful  dispo- 
sition, but,  if  the  conduct  was  unjustifiable 
and  actually  caused  the  injury,  malice  hi 
law  will  be  implied.  Boland  v.  Stanley,  115 
S.  W.  163,  166,  88  Ark.  562,  129  Am.  St  Bep. 
114. 

In  liankniptoy  aot 

The  provision  of  the  bankruptcy  act,  ex- 
cepting from  the  operation  of  a  discharge 
Judgments  for  ''malicious  injuries,"  etc.,.  con- 
templates something  more  restricted  than 
"malice"  in  the  broader  sense.  Flanders  v. 
MuUhi,  66  Ati.  789,  80  Vt  124,  12  Ann.  Ca& 
1010. 

The  term  "malicious,**  as  used  in  Bankr. 
Act  July  1,  1898,  c.  541,  |  17,  30  Stat  550, 
providing  that  a  dischai*ge  in  bankruptcy 
shall  relieve  the  bankrupt  from  all  his  prov- 
able debts,  except  Judgments  in  actions  for 
willful  and  malicious  injuries  to  the  person 
or  property  of  another,  means  nothing  more 
than  that  disregard  of  duty  which  is  involv- 
ed in  the  intentional  doing  of  a  wrongful 
act  to  the  injury  of  another.  McChriatal  v. 
Clisbee,  76  N.  EL  511,  190  Mass.  120,  8  L.  B. 
A  (N.  S.)  702,  5  Ann.  Ca&  769. 

The  word  "willful,"  as  used  In  Bankr. 
Act  July  1,  1898,  c.  541,  |  17,  as  amended 
by  Act  Feb.  5,  1903,  c.  487,  |  5,  82  Stat  798 
(U.  S.  Comp.  St  Supp.  1907,  p.  1026),  provid- 
ing that  a  discharge  in  bankruptcy  shall  re- 
lieve the  bankrupt  from  all  provable  debts 
except  liabilities  for  obtaining  property  by 
false  pretenses,  or  false  representations,  or 
for  "willful  and  malicious"  injuries  to  the 
person  or  property  of  another,  means  nothing 
more  than  intentional;  while  the  word  "mal- 
ice," as  there  used,  is  intended  to  imply 
nothing  more  than  a  disregard  of  duty  which 
Is  involved  in  the  intentional  doing  of  a  will- 
ful act  to  the  injury  of  another.  Kavanaogh 
V.  Mclntyre,  112  N.  Y.  Supp.  987,  990,  128 
App.  Div.  722. 

Where  a  lessee  assigned  his  lease  to  bis 
wife  with  the  consent  of  the  landlord,  and 
the  landlord  subsequently  institiitpd  sumnui' 
ry  proceedings  to  dispossess  the  lessee  with- 
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oat  vDHking  the  wife  a  party,  and  under 
the  judgment  of  dispossession  tbe  landlord, 
through  agents,  took  possession  of  the  prem- 
ises and  removed  the  wife's  property  and  for- 
cibly removed  the  wife,  a  Judgment  for  the 
wife  for  damages  for  the  act«  of  the  land- 
lord was  based  on  "willful"  and  "malicious" 
acta,  within  Bankruptcy  Act  July  1,  1898,  c. 
541,  §  17,  providing  that  a  discharge  In  bank- 
ruptcy does  not  release  the  bankrupt  from 
judgments  for  willful  and  malicious  injuries 
to  the  person  or  property  of  another;  the 
word  "willful"  meaning  nothing  more  than 
•Intentional,"  and  the  word  "malice"  in  its 
legal  sense  meaning  a  wrongful  act  done  in- 
tentionally, without  Just  cause  or  excuse. 
In  re  Munro,  195  Fed.  817,  823  (citing  6 
Words  and  Phrases,  pp.  4298-4312). 

"Malice,  in  common  acceptation,  means 
ill  will  against  a  person;  but  in  its  legal 
soise  It  means  a  wrongful  act,  done  inten- 
tionally, without  Just  cause  or  excuse.  If  I 
give  a  perfect  stranger  a  blow  likely  to  pro- 
duce death,  I  do  it  of  malice,  because  I  do 
it  intentionally  and  without  Just  cause  or 
excuse.  If  I  maim  cattle  without  knowing 
whose  they  are,  if  I  poison  a  fishery  without 
knowing  the  owner,  1  do  It  of  malice,  be- 
<'au8e  it  is  a  wrongful  act  and  done  inten- 
tionally. If  I  am  arraigned  of  felony  and 
willfully  stand  mute,  I  am  said  to  do  it  of 
malice,  because  it  is  intentional  and  without 
just  cause  or  excuse.  If  I  traduce  a  man, 
whether  I  know  him  or  not,  and  whether  I 
intend  to  do  him  an  injury  or  not,  I  appre- 
hend the  law  considers  it  as  done  of  malice, 
because  it  is  wrongful  and  intentionaL  It 
equally  works  an  injury,  whether  I  meant 
to  produce  an  injury  or  not.*'  The  law  vrtll 
imply  that  degree  of  malice  in  an  act  of 
criminal  conversation  which  is  sufficient  to 
bring  a  Judgment  for  damages  therefor  with- 
in the  exception  mentioned  In  Bankr.  Act 
July  1,  1898,  c.  541,  §  17,  subd.  2,  80  Stat 
550,  declaring  that  Judgments  for  willful 
&nd  malicious  Injuries  to  the  person  or  prop- 
erty of  another  shall  be  exempted  from  a 
discharge  in  bankruptcy.  Tinker  v.  Oolwell, 
24  Sup.  Ct  605,  608,  193  U.  8.  473,  48  h.  Ed. 
7M. 

Ib  evIiKlaiAl  law 

"Malice"  is  an  essential  Ingredient  of 
the  crime  of  murder  of  either  degree,  and  It 
la  a  condition  of  the  mind  or  heart,  not  be- 
ing restricted  to  spite  or  malevolence  toward 
the  particular  person  slain,  but  also  includ- 
ing that  general  malignity  and  reckless  dis- 
I'egard  of  human  life  which  proceed  from  a 
heart  void  of  a  Just  sense  of  social  duty  and 
flitaUy  bent  on  mischief.  State  v.  Underhill 
(l>el.)  09  Aa  880, 882,  6  PennewUI,  491 ;  State 
V.  WlgglM  (Del)  76  AtL  632,  634,  7  Penne- 
wlU,  127;  State  v.  Brown  (DeL)  61  AtL  1077, 
1078,  5  PennewiU,  339;  State  v.  Watson 
(Del)  82  Aa  1066,  1087;  State  v.  Tilghman 
(I>eL)  63  Ati.  772,  773.  6  Pennewill,  44;  State 
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r  V.  Johns  (DeL)  65  Aa  763,  764,  6  Pennewill, 
174;  State  ▼.  Honey  (Del.)  65  AtL  764-766, 
6  Pennewill,  148;  State  v.  Powell  (DeL)  61 
AtL  966,  971,  5  PennewiU,  24;  State  v.  Brown 
(DeL)  80  Atl.  146,  149,  2  Boyce,  405;  State 
V.  Bell  (DeL)  62  AtL  147,  148,  5  Pennewill, 
192;  State  v.  Roberts  (DeL)  78  AtL  305,  309, 
2  Boyce,  140;  State  v.  Russo  (Del.)  77  AtL 
743,  745,  1  Boyce,  538;  State  v.  Reese  (Del.) 
79  Ati.  217,  220,  2  Boyce,  434;  State  v.  Todd, 
92  S.  W.  674,  676,  194  Mo.  377 ;  State  v.  Mc- 
Carver,  92  S.  W.  684,  686,  194  Mo.  717. 

"Malice"  is  the  ingredient  that  charac- 
terizes murder,  and  distinguishes  it  from 
homicide  of  other  grades.  It  is  express  when 
admitted  or  asserted,  or  may  be  implied  from 
any  unlawful  acts  of  the  assailant  which  in 
itself  denotes  a  wicked  heart  fatally  bent  on 
mischief,  or  a  reckless  disregard  of  human 
life.  State  y.  De  Paolo  (DeL)  84  Ati.  218, 
214. 

In  criminal  law  "malice"  may  denote 
that  condition  of  the  mind  which  is  manifestr 
ed  by  the  inteutional  doing  of  a  wrongful  act 
without  Just  cause  or  excuse.  Alt  t.  State, 
129  N.  W.  432,  436.  88  Neb.  259,  35  L.  B.  A, 
(N.  S.)  1212. 

"Malice,"  as  used  in  the  law  of  homicide, 
means  a  wrongful  act  done  intentionally 
without  Just  cause  or  excuse.  State  y.  Kin- 
der, 83  S.  W.  964,  969,  184  Mo.  276. 

"Malice"  is  a  deliberate  intention  unlaw- 
fully to  take  human  life.  Robinson  ▼.  State» 
68  S.  B.  842,  848,  129  Ga.  83a 

Legal  "malice"  is  the  intent  unlawfully  to 
take  human  life  in  cases  where  the  law  nei- 
ther mitigates  nor  Justifies  the  killing.  Mann 
7.  State,  63  S.  E.  324,  326.  124  Ga.  760,  4  L. 
R.  A.  (N.  S.)  934 ;  Tucker  ▼.  Same,  66  S.  E. 
250,  251,  133  Ga.  470. 

"Malice,"  which  is  a  necessary  element  of 
murder  in  the  first  and  second  degrees,  means 
a  killing  without  legal  excuse,  and  is  pre- 
sumed from  killing  with  a  deadly  weapom 
State  V.  Roberson,  64  S.  E.  182,  185,  150  N.  0. 
837. 

The  law  implies  malice,  where  there  is  a 
homicide  with  a  deadly  weapon,  and  there 
are  no  circumstances  of  mitigation,  Justifica- 
tion, or  excuse.  Clardy  t.  State,  131  S.  W. 
46,  47,  96  Ark.  52. 

"Malice,"  In  homicide,  is  a  condition  of 
the  mind  or  heart,  and  is  not  restricted  to 
spite  or  malevolence  toward  decedent,  and  in- 
cludes that  general  malignity  and  reckless 
disregard  of  human  life  which  proceeds  from 
a  heart  fatally  bent  on  mischief.  State  y. 
Brooks  (DeL)  84  AtL  225,  227. 

"Malice,"  legally  speaking,  in  relation  to 
murder,  is  a  conscious  ylolation  of  law  to 
the  prejudice  of  another ;  evil  design  in  gen- 
eral ;  the  dictates  of  a  wicked,  depraved,  and 
malignant  heart  United  States  y.  Hart,  162 
Fed.  192,  194. 
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Though  one's  heart  may  be  full  of  sin, 
it  is  not  legally  malicious,  unless  it  prompts 
the  willful  or  Intentional  doing  of  a  wrongful 
act  without  just  cause  or  excuse.  State  r. 
Ferguson,  74  S.  E.  502,  605,  91  S.  0.  285. 


((1 


'Legal  malice,"  as  applied  to  homicide, 
is  not  ill  will  or  hatred,  but  is  an  unlawful 
intention  to  kill  without  justification  or  miti- 
gation existing  at  the  time  of  killing.  The 
intention  need  not  exist  for  any  length  of 
time  before  the  killing,  and  a  man  may  form 
the  intention  to  kill,  do  the  killing  instant- 
ly, and  regret  the  deed  as  soon  as  done. 
Long  V.  State,  56  S.  E.  444.  446.  127  Ga.  350 
(citing  Bailey  y.  State,  70  Ga.  617  [29]; 
Weeks  y.  State,  8  S.  E.  323  [4],  79  Ga.  37). 

"Malice,"  in  homicide,  includes  not  only 
anger,  hatred,  and  revenge,  but  every  other 
unlawful  and  unjustifiable  motive.  Malice 
is  not  confined  to  ill  will  towards  an  individ- 
ual, but  is  intended  to  denote  an  action  fiow- 
ing  from  any  wicked  and  corrupt  motive,  a 
thing  done  with  a  wicked  mind,  where  the 
fact  has  been  attended  with  such  circum- 
stances as  evince  plain  indications  of  a  heart 
regardless  of  social  duty  and  fatally  bent  on 
mischief.  Malice  is  implied  from  any  delib- 
erate or  cruel  act  against  another,  however 
sudden,  which  shows  an  abandoned  and  ma- 
lignant heart  Parsons  y.  People,  75  N.  £. 
993,  996,  218  IlL  386. 

"Malice"  in  law  does  not  necessarily 
mean  hate  or  ill  will,  but  is  that  mental  con- 
dition which  prompts  the  willful  doing  of  an 
unlawful  act;  and  so,  In  a  prosecution  for 
killing  an  officer,  an  instruction  that  if  the 
accused,  being  subject  to  arrest,  merely  kill- 
ed the  officer  to  escape  arrest  the  killing  is 
malicious,  is  proper.  McGuffin  v.  State  (Ala.) 
59  South.  635,  636. 

"Malice"  in  common  acceptation  means  ill 
will  against  a  person,  but  in  its  legal  sense 
it  means  a  wrongful  act  done  intentionally 
without  just  cause  or  excuse.  Bromage  v. 
Prosser,  10  E.  C.  L.  321.  In  law  "malice" 
is  a  term  of  art,  importing  wickedness,  and 
excluding  a  just  cause  or  excuse.  State  v. 
Doig  (S.  0.)  2  Rich.  182.  There  can  be  no 
doubt  that  malice  is  presumed  from  an  inten- 
tional killing,  in  the  absence  of  facts  or  cir- 
cumstances in  evidence  tending  to  show  want 
of  malice.  State  v.  McDanlel,  47  S.  E.  384, 
387,  68  S.  C.  304,  102  Am.  St.  Rep.  661. 

"Malice"  is  not  restricted  to  spite  or 
malevolence  toward  the  deceased  in  particu- 
lar, but  in  its  legal  sense  it  is  understood  to 
mean  the  general  malignity  and  recklessness 
of  the  lives  and  personal  safety  of  others, 
which  proceed  from  a  heart  void  of  a  just 
sense  of  social  duty  and  fatally  bent  on  mis- 
chief. Malice  is  implied  by.  law  from  every 
deliberate,  cruel  act  cohimltted  by  one  per- 
son against  another,  no  matter  how  sudden 
such  act  may  be ;  for  the  law  considers  that 
he  who  does  a  cruel  act  voluntarily  does  it 


[maUdously.    State  y.  Brlnte  (Del)  58  AtL 
258,  262,  4  PennewiU,  551. 

In  the  statute  declaring  it  murder  In  the 
first  degree  for  any  person  to  purposely  and 
in  his  deliberate  and  premeditated  malice 
kill  another,  "malice"  is  not  confined  to  ill 
will  toward  an  individual,  but  it  is  intended 
to  denote  an  action  flowing  from  any  wicked 
and  corrupt  motive.  A  thing  done  with  a 
wicked  mind,  and  attended  with  such  circum- 
stances as  plainly  indicate  a  heart  regardless 
of  social  duties  and  fully  bent  on  mischiet 
indicates  malice,  within  the  meaning  of  the 
law.  Malice  may  be  either  expressed  or  im- 
plied. Express  malice  may  appear  from  all 
the  evidence  and  circumstances  of  the  alleged 
killing.  Implied  malice  may  appear  where 
there  is  no  just  cause  or  excuse  of  the  al- 
leged killing.  State  v.  Llndgrind,  74  Pac. 
565,  566,  33  Wash.  440. 
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Malice,"  which  is  a  condition  of  the 
mind,  and  is  not  restricted  to  spite  or  malev- 
olence toward  a  particular  person,  but  in> 
dudes  general  malignity  and  reckless  disre- 
gard of  human  life,  is  an  essential  to  the 
crime  of  murder.  State  v.  Short  (Del.)  82 
AU.  239,  241,  2  Boyce,  491. 

"'Malice*  in  homicide  does  not  mean 
mere  spite  or  111  will,  as  generally  under- 
stood, but  signifies  an  unlawful  state  of  the 
mind,  and  such  state  of  the  mind  as  one  is 
in  who  intentionally  does  an  unlawful  act** 
State  V.  Brown,  79  S.  W.  1111,  1112.  181  Mo. 
192. 

"Malice,**  in  homicide  "does  not  mean 
mere  spite  or  ill  will,  as  it  is  ordinarily  un- 
derstood, but  means  that  condition  of  the 
mind  which  prompts  one  person  to  take  the 
life  of  another  without  just  cause  or  justi- 
fication, and  it  signifies  a  state  or  disposi- 
tion which  shows  a  heart  regardless  of  so- 
cial duties  and  fatally  bent  on  mischief." 
State  V.  Atchley,  84  S.  W.  984,  989,  186  Mo. 
174. 

"  'Malice*  is  a  condition  of  the  mind  or 
heart.*'  As  used  in  the  definition  of  murder, 
the  term  is  not  restricted  to  spite  or  malevo- 
lence toward  the  particular  person  slain,  but 
includes  that  reckless  disregard  of  .human 
life  which  proceeds  from  a  heart  void  of  a 
just  sense  of  social  duty  and  fatally  bent  on 
mischief.  Wherever  the  fatal  act  is  done  de- 
liberately or  without  adequate  cause,  the  law 
presumes  that  it  was  done  with  ^'malice,*' 
and  the  burden  is  on  the  prisoner  to  show 
that  the  act  was  not  so  done.  State  v.  Powell 
(Del.)  61  AU.  966,  971,  5  PennewiU,  24. 

"Malice,*'  in  law,  is  manifested  by  the  In- 
tentional doing  of  a  wrongful  act  to  the  in- 
jury of  another,  without  just  cause  or  ex- 
cuse; and  in  the  law  of  homicide  it  may 
mean  either  an  intent  to  do  either  serious 
bodily  harm  or  to  take  life.  State  v.  SUverio, 
76  Atl.  1069,  1072,  79  N.  J.  Law,  482. 

"Malice"  is  the  diief  and  dlstingni^- 
ing  characteristic  of  murder,  is  either  express 


MALICE 


227 


MAUGE 


•or  implied,  and  may  be  proven  by  a  deliber- 
ately formed  design  to  kiU,  by  the  prepara- 
tion of  the  weapon  or  other  means  for  doing 
great  bodily  harm,  by  circumstanoes  of  bm- 
tality  attending  the  act,  or  by  previous  hos- 
tility, or  threats  and  declarations  of  inten- 
tion to  kill,  or  to  do  serious  injury.  Bster- 
iine  V.  State,  66  Atl.  269,  270,  105  Md.  629. 

The  "malice"  essential  to  constitute 
murder  is  not  restricted  to  spite  or  malevo- 
lence towards  decedent,  but  means  that  gener- 
al malignity  or  recklessness  which  proceeds 
from  a  heart  devoid  of  a  just  sense  of  social 
duty  and  fatally  bent  on  mischief,  and  is  im- 
plied by  law  from  every  deliberate  cruel  act 
committed  by  one  person  against  another; 
and  where  the  act  from  which  death  ensues 
appears  prima  facie  to  have  been  committed 
deliberately,  the  law  presumes  that  it  was 
done  in  malice,  and  accused  must  show  that 
the  offense  is  of  a  mitigated  character  and 
does  not  amount  to  murder.  State  v.  Black- 
bum  (Del.)  75  Atl.  536,  539,  7  Pennewlll,  479. 

Under  the  statute  making  any  person 
who  willfully  and  maliciously  bums  any 
dwelling  house,  etc.,  guilty  of  arson,  etc.,  the 
malice  intended  by  the  law  signifies  the  in- 
tent from  which  flows  the  unlawful  act,  com- 
mitted without  legal  Justification ;  and  when 
the  act  constituting  the  attempt  is  proved 
to  have  been  done,  and  to  have  been  done  will- 
fully, it  is  then  inferred  to  have  been  done 
maliciously.  State  v,  Lockwood  (Del.)  74  Atl. 
2,  3,  1  Boyce,  28. 

The  "malice'*  which  would  make  an  act 
murder  may  be  proved  by  direct  evidence,  or 
may  be  implied  from  any  unlawful  act,  in- 
dicating a  wicked  heart  bent  on  mischief,  or 
a  reckless  disregard  of  human  life,  such  as  the 
deliberate  selection  and  use  of  a  deadly  weap- 
on.   State  V.  Jackson  (Del.)  82  Att.  824,  825. 

In  a  prosecution  for  murder,  "malice** 
may  be  Implied  from  any  unlawful  act  denot- 
ing a  wicked  heart  bent  on  mischief,  and  so 
the  deliberate  selection  and  use  of  a  deadly 
weapon  upon  another  is  evidence  of  malice. 
State  V.  Stockley  (DeL)  82  AU.  1078,  1079. 

Where  a  killing  is  accomplished  with  a 
deadly  weapon,  malice  is  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary.  State  v. 
Primrose  (Del.)  77  Atl.  717,  719,  2  Boyce, 
161 ;  Same  v.  Russo  (Del.)  77  Atl.  743,  745,  1 
Boyce,  538. 

Wherever  murder  is  dpne  deliberately  or 
without  adequate  cause,  the  law  presumes 
that  it  was  done  with  malice;  and  the 
burden  is  on  the  prisoner  to  show  that  the  act 
was  not  malicious.  State  v.  Brown  (Del.) 
80  Ati.  146.  149,  2  Boyce,  405;  Same  v.  Bell 
n>el.)  62  Aa  147,  148,  5  Pennewlll,  192; 
Same  v.  Primrose  (Del.)  77  Atl.  717,  719, 
2  Boyce^  164 ;  Same  v.  Roberts  (Del.)  78  Atl. 
^i05,  309,  2  Boyce,  140;  Same  v.  Busso  (Del.) 
77  AtL  743,  745,  1  Boyce,  538. 


"Malloe,"  essential  to  murder  of  the  sec- 
ond degree,  is  implied  by  law  from  every  un- 
lawful and  cruel  act  committed  by  one  person 
against  another,  so  that,  where  the  killing  is 
done  with  a  deadly  weapon  likely  to  produce 
death  it  is  presumed  to  have  been  done 
maliciously.  State  v.  Roberts  (Del.)  78  Atl. 
305,  310,  2  Boyce,  140. 


"Malice,'*  in  the  law  of  homicide,  is  a 
condition  of  the  mind  or  heart,  which  may  be 
shown  by  the  deliberate  selection  and  use  of 
a  deadly  weapon,  or  by  antecedent  menaces 
or  threats,  such  as  disclose  a  purpose  on  the 
part  of  accused  to  commit  the  act  charged. 
Malice,  in  the  law  of  homicide,  may  be  im- 
plied from  any  unlawful  act,  such  as  in  it- 
self denotes  .a  wicked  heart  fatally  bent  on 
mischief,  or  a  reckless  disregard  of  human 
llf e^  or  from  an  act  from  which  death  ensues, 
unaccompanied  by  circumstances  of  justifica- 
tion, excuse,  or  mitigation,  and  on  such  act 
being  shown  it  is  incumbent  on  accused  to 
show  to  the  satisfaction  of  the  jury  that  the 
killing  was  not  malidous.  State  t.  Johnson 
(Del.)  78  Aa  606,  606»  2  Boyce,  49. 

"Malice"  may  be  implied  when  an  act 
which  produces  death  is  attended  by  such 
circumstances  as  are  the  ordinary  symptoms 
of  a  wicked  and  depraved  spirit,  or  from  atp 
tending  drcumstances  of  atrocity  and  cruel- 
ty, or  from  the  unlawful  use  of  a  deadly  weap- 
on; and,  where  an  unlawful  homicide  is 
shown  and  no  circumstances  of  mitigation 
or  excuse  appear,  malice  will  be  presumed. 
State  V.  Kritchman  (Conn.)  79  AtL  75,  77. 

"Under  Pen.  Ck>de,  art  4,  fi  7,  defining 
the  -words  ^malice*  and  'maliciously*  as  im- 
porting a  wish  to  vex,  annoy,  or  injure 
another  person,  or  an  intent  to  do  a  wrongful 
act  established  either  by  proof  or  presump- 
tion of  law,"  where  a  defendant  was  on  trial 
for  assault  in  the  first  degree,  the  crime  in- 
volved a  specific  intent  as  the  gist  of  the  of- 
fense, and  It  was  error  for  the  court  to 
instruct  that,  when  an  unlawful  act  is  shown 
to  have  been  deliberately  committed  for  the 
purpose  of  Injuring  another,  it  is  presumed 
to  have  been  committed  with  a  malicious  and 
guilty  intent,  and  the  law  presumes  that  a 
person  intends  the  ordinary  consequences  of 
any  voluntary  act  committed  by  him.  State 
V.  Schaefer,  88  Pac.  792,  793,  35  Mont.  217. 

A  charge  defining  murder  substantially 
as  it  is  defined  in  Pen.  Code,  §  188,  and  stat- 
ing that  malice  does  not  necessarily  mean 
that  the  accused  must  have  entertained  to- 
ward the  deceased  feelings  of  spite,  hatred, 
or  ill  will,  but  that  the  word  meant  more 
under  the  statute,  and  that  there  might  be 
legal  malice  where  there  was  no  spite  or 
hatred  or  ill  will,  and  explaining  that  an 
unlawful  act  done  Intentionally,  without 
Just  cause  or  excuse,  is  an  act,  in  the  con- 
templation of  law,  done  with  malice  as  that 
word  is  understood  in  criminal  judicature, 
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was  not  erroneous.    People  ▼•  McBoberts,  81 
Pac  734,  736, 1  Oal.  App.  25. 

Where,  in  a  prosecution  for  bomlcide, 
the  court  defined  "malice,"  as  an  element 
of  murder,  as  a  deliberate  Intention  unlaw- 
fully to  take  away  the  life  of  a  fellow  crea- 
ture, without  provocation  or  under  circum- 
stances showing  an  abandoned  or  malignant 
heart,  as  provided  by  statute,  defendant  was 
not  prejudiced  by  the  fact  that  the  court  also 
stated  that  "malice"  imported  a  wish  to  vex, 
annoy,  or  injure  another,  or  an  intent  to  do  a 
wrongful  act,  as  provided  by  section  7; 
though  such  definition  was  inapplicable  to 
"malice"  as  an  element  to  murder.  People  v. 
Waysman,  81  Pac.  1087,  1  Cal.  App.  246. 

Rev.  St  1898,  $  4053,  defines  "malice"  and 
"maliciously"  as  importing  a  wish  to  vex, 
annoy,  or  injure  another  person,  or  an  in- 
tent to  do  a  wrongful  act  Section  4427  pro- 
vides that  every  person  who  willfully,  un- 
lawfully, and  maliciously  administers  any 
poison  to  an  animal,  the  property  of  another, 
is  punishable.  Under  such  sections,  the  fact 
that  the  owner  of  a  dog  poisoned  by  defend- 
ant was  unknown  to  defendant  did  not  pre- 
clude a  finding  that  the  poison  was  adminis- 
tered maliciously.  State  v.  Coleman,  82  Pac. 
465,  466,  29  Utah,  417. 

On  the  subject  of  murder,  and  in  defin- 
ing "malice,"  the  court  properly  charged  that 
it  was  a  wicked  condition  of  the  heart,  a 
wicked  purpose,  a  performed  purpose  to  do  a 
wrongful  act  without  sufficient  legal  provoca- 
tion. State  V.  Oallman,  60  S.  B.  682-686,  79 
S.  O.  229. 

"  'Malice'  is  implied  when  an  act  danger- 
ous to  others  is  done  so  recklessly  or  wan- 
tonly as  to  evince  depravity  of  mind  and  dis- 
regard of  human  life."  Where  two  persons 
fought  with  firearms  in  a  public  place,  their 
reckless  disregard  of  law  amounted  to  mal- 
ice, rendering  both  guilty  of  murder.  State 
V.  lAlliston,  54  S.  B.  427,  141  N.  0.  857,  115 
Am.  St  Rep.  705. 

An  instruction  that  malice  has  been  de- 
fined to  be  a  term  of  art  importing  wicked- 
ness and  excluding  Just  cause  and  excuse  is 
not  erroneous,  on  the  ground  that  it  leads  the 
jury  to  believe  that  mere  wickedness  is  mal- 
ice. State  V.  Miller,  53  S.  E.  426,  427,  73  S. 
C.  277. 

An  instruction  was  held  proper  which 
defined  "malice,"  as  applied  to  assault  with 
intent  to  kill,  as  "the  intent  to  take  human 
life  unlawfully,  where  there  are  no  circum- 
stances of  Justification  or  mitigation  for  the 
act  if  the  life  should  be  taken  as  Intended. 
It  means  the  deliberate,  intentional  use  of  a 
deadly  weapon  for  the  purpose  of  taking 
human  life,  from  whatever  motive  it  springs, 
if  there  are  no  circumstances  surrounding 
the  transaction  which  mitigates  or  Justifies 
the  act."  Napper  v.  State,  51  S.  B.  592,  593, 
123  Ga.  571. 


On  a  trial  for  murder,  an  instruction 
that  "malice  is  the  intentional  killing  of  a 
person,  knowing  it  to  be  wrong,  intending  to 
do  it  knowing  it  to  be  wrong,"  without  legal 
excuse,  is  not  error,  especially  when  followed 
by  a  full  statement  of  the  law  as  to  man- 
slaughter. State  V.  Byrd,  51  S.  B.  542,  544, 
72  S.  G.  104. 

After  defining  murder  and  maUce,  ex- 
press and  implied,  in  the  language  of  the 
Penal  Code  (sections  60-62),  it  furnished  no 
ground  for  reversal  that  the  court  added  that 
malice  was  an  unlawful  Intention  to  kill, 
without  Justification  or  mitigation.  Leonard 
V.  States  66  S.  B.  251,  253,  133  Ga.  435. 

It  is  not  error  to  charge  that  whenever 
a  person  kills  another  with  an  intent  to  kill, 
that  intent  is  malice,  if  it  is  a  deliberate  in- 
tention unlawfully  to  take  human  life. 
Rhodes  v.  State.  66  S.  B.  887, 133  Ga.  723. 

Where  a  homicide  was  committed  by  ac- 
cused with  an  instrument  which  the  Jury 
found  was  a  weapon  likely  to  produce  deatb, 
the  law,  from  the  use  of  such  weapon,  pre- 
sumes malice  and  an  intent  to  kill;  there 
being  evidence  to  authori2se  the  finding  of 
homicide  unaccompanied  with  circumstances 
of  mitigation.  Flanagan  v.  State,  69  S.  E. 
171,  172,  135  Ga.  221. 

In  a  murder  trial  where  there  was  evi- 
dence furnishing  a  basis  for  implied  malice, 
an  instruction:  "Malice  is  not  confined  to 
ill  will  toward  an  individual^  but  is  intended 
to  denote  an  action  following  from  any  wick- 
ed and  corrupt  motive — a  thing  done  with  a 
wicked  mind — where  the  fact  has  been  at- 
tended with  such  circumstances  as  evince 
plain  indications  of  a  heart  regardless  of  so- 
cial duties  and  fatally  bent  on  mischief; 
hence  malice  is  implied  from  any  deliberate 
and  cruel  act  against  another,  however  sud- 
den, which  shows  an  abandoned  and  malig- 
nant heart" — ^was  correct  People  v.  Lucaa, 
91  N.  B.  659,  664,  244  111.  603. 

It  was  held  proper  to  instruct  the  Jury 
that  "'malice,*  in  its  legal  sense,  denotes 
that  condition  of  mind  which  is  manifested 
by  the  intentional  doing  of  a  wrongful  act 
without  Just  cause  or  excuse.  It  means  any 
willful  and  corrupt  intent  of  mind,  and  as 
applied  to  this  case,  if  you  should  be  satis- 
fied by  all  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  without  Just  cause 
or  excuse  committed  the  offense  charged  in 
the  manner  and  form  as  charged  in  the  in- 
dictment, then  it  was  done  with  malice  or 
maUciously."  Gate  v.  State,  114  N.  W.  942, 
944,  80  Neb.  611. 

An  instruction  defining  '*murder  in  the 
second  degree"  as  the  killing  of  a  human 
being  **wlllfully,  premeditatedly  and  with 
malice  aforethought,"  and  then  defining 
"willfully"  to  mean  intentionally,  not  by  ac- 
cident, "premeditatedly"  to  mean  thought  of 
beforehand  for  any  length  of  time,  however 
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short,  and  stating  that  "malice"  did  not 
mean  mere  hatred  or  dislike,  but  that  condi- 
tion of  mind  which  prompted  a  person  to 
Intentionally  take  the  life  of  another,  and 
that  "malice  aforethought"  meant  malice 
with  premeditation,  properly  defined  "mur- 
der in  the  second  degree.'*  State  v.  Myers, 
m  S.  W.  131,  135,  221  Mo.  598. 

"Malice"  means  that  condition  of  the 
mind  which  prompts  one  to  do  a  wrongful 
act  intentionally,  and  to  take  the  Ufe  of  an- 
other without  legal  justification  or  excuse. 
It  does  not  mean  mere  spite,  hatred,  or  111 
win,  but  it  signifies  the  state  of  disposition 
which  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief.  Malice 
may  be  presumed  from  the  intentional  use 
of  a  deadly  weapon  in  a  manner  likely  to 
produce  death.  State  ▼.  Vaughan,  98  S.  W. 
2, 5,  200  Mo.  1. 

In  a  prosecution  for  murder,  the  court 
charged  that  "malice  Is  also  necessary  to 
murder  in  the  first  degree.  The  distinguish- 
ing feature,  so  far  as  malice  is  concerned,  is 
that,  in  murder  of  the  first  degree,  malice 
mast  be  proven  to  your  satisfaction  beyond 
a  reasonable  doubt  as  an  existing  fact,  while 
in  murder  of  the  second  degree  malice  will 
be  implied  from  the  fact  of  an  unlawful  kill- 
ing." Held  that,  if  the  instructions  stood 
alone,  the  latter  part  of  the  paragraph  might 
be  erroneous,  but  as  it  was  followed  by  an 
Instruction  defining  malice  »as  being  that 
which  the  law  infers  from  certain  acts,  how- 
ever suddenly  done,  as  when  the  fact  of  an 
unlawful  killing  is  established  and  the  facts 
do  not  establish  malice  beyond  a  reasonable 
doubt,  though  they  tend  to  excuse  or  justify 
the  act,  then  the  law  implies  malice,  and  the 
murder  Is  murder  of  the  second  degree,  and 
also  that  if  the  kilUng  is  unlawful  and  done 
with  Implied  malice  aforethought,  it  would 
be  murder  in  the  second  degree,  the  instruc- 
tions taken  together  were  correct  Eggle- 
ston  T.  State  (Tex.)  128  S.  W.  1105,  1109. 

The  term  "malice"  does  not  mean  mere 
hatred  or  ill  will,  as  the  term  is  commonly 
understood,  but  It  means  the  intentional  do- 
ing of  a  wrongful  act,  and  signifies  that 
state  of  the  mind  or  disposition  that  would 
prompt  one  man  to  take  the  life  of  another, 
or  do  him  some  great  bodily  harm,  without 
just  cause  or  excuse.  State  y.  Bond,  90  S. 
W.  830,  831,  191  Mo.  555. 

The  distinguishing  feature  in  the  degrees 
of  murder,  so  far  as  the  element  of  malice  is 
concerned,  is  that,  in  murder  in  the  first  de- 
gree, "malice"  must  be  proved  to  the  satisfac- 
tion of  the  Jury  beyond  a  reasonable  doubt 
as  an  existing  fact,  while  in  murder  In  the 
second  degree  **mallce"  will  be  Implied  from 
the  fact  of  the  unlawful  killing.  McLin  v. 
State,  90  S.  W.  1107,  1108,  48  Tex.  Cr.  R.  549. 

"Malice,"  as  used  in  defining  murder, 
^OQB  not  mean  mere  sfpite  or  ill  will,  as  gener- 


ally understood,  but  signifies  an  unlawful 
state  of  the  mind,  and  such  state  of  the  mind 
as  one  is  in  who  intentionally  does  an  unlaw- 
ful act.  State  v.  Hottman,  94  S.  W.  237,  239, 
196  Mo.  110. 

"Malice"  does  not  mean  mere  spite  or 
ill  will,  as  the  term  is  commonly  understood, 
but  means  the  intentional  doing  of  a  wrong- 
ful act,  and  signifies  that  state  of  mind  or 
disjposltion  which  would  prompt  one  person 
to  take  the  life  of  another  or  do  him  some 
great  bodily  harm  without  just  cause  or  ex- 
cuse. State  V.  Tetrick,  97  S.  W.  564,  565,  199 
Mo.  100. 

Where  one  intentionally,  willfully,  with- 
out justification  or  excuse,  and  while  his 
mind  w^as  cool  enough  to  realize  the  nature  of 
his  acts,  shot  another  with  intent  to  kill,  he 
was  actuated  by  "malice."  Williams  v.  State, 
135  S.  W.  552,  553,  61  Tex.  Cr.  It  589. 

"Malice,"  as  an  element  of  murder,  con- 
templates wickedness  and  excludes  a  just  or 
legal  cause  of  excuse.  It  is  "expressed*' 
where  there  is  positive  direct  evidence  show- 
ing that,  at  the  time  of  the  killing,  it  was 
really  entertained  and  "implied,"  where  the 
evidence  does  not  directly  show  that  the  mal- 
ice was  entertained  at  that  time  but  is  neces- 
sarily indirectly  implied  from  the  circum- 
stances and  facts  which  have  been  proved. 
State  V.  Lee,  60  S.  E.  524,  525,  79  S.  C.  223. 

A  charge  on  a  trial  for  murder  that  mal- 
ice included  not  only  anger,  hatred,  ill  will, 
and  desire  for  revenge,  but  every  other  un- 
lawful and  unjustifiable  motive ;  that  a  thing 
done  with  a  wicked  mind  and  attended  with 
such  circumstances  as  plainly  indicated  a 
heart  regardless  of  social  duty  and  fully  bent 
on  mischief  Indicates  malice  within  the  mean- 
ing of  the  law;  and  that  the  existence  of  mal- 
ice is  inferred  from  acts  committed  or  words 
spoken — was  not  erroneous,  nor  was  the  sub- 
stitution of  the  word  "fuUy"  for  "fatally" 
prejudicial.  Maynard  v.  State,  116  N.  W. 
53,  57,  81  Neb.  301. 

As  respects  the  offense  of  willfully  and 
maliciously  burning  property  of  another, 
the  "malice"  must  have  as  its  object  some 
person,  ordinarily  the  owner  of  the  property, 
and  not  the  property  itself ;  but  it  is  not  nec- 
essary that  the  offender  knew  who  the  own- 
er was,  it  being  enough  that  he  was  bent  on 
mischief  against  the  owner,  whoever  he  might 
be.  State  v.  Leslie,  115  N.  W.  897,  898,  138 
Iowa,  104,  128  Am.  St  Rep.  160. 

In  a  prosecution  for  assault  with  intent 
to  kill,  a  charge  that,  if  the  jury  believed 
from  the  evidence  beyond  a  reasonable  doubt 
that  accused  Intentionally  and  maliciously 
shot  at  prosecuting  witness  with  a  gun  with 
the  intent  to  kill  her,  he  should  be  convicted, 
and  defining  malice  as  including  not  only  an- 
ger, hatred,  and  revenge,  but  every  unlawful 
and  unjustifiable  motive  used  by  a  person  In 
the  commission  of  an  act,  was  not  en:oneou8 
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In  view  of  Snyder's  Oomp.  Laws  1909,  §  2307, 
providing  that  every  person  who  Intentionally 
and  wrongfully  shoots,  shoots  at,  or  attempts 
to  shoot  at  another  with  any  kind  of  a  fire- 
arm, with  intent  to  kill  any  person,  is  punish-^ 
able.  Bartell  y.  State,  111  Pac.  669,  670,  4 
Okl.  Or.  135. 

"Malice**  in  law  does  not  necessarily 
mean  hate  or  ill  will,  but  is  defined  as  any 
unlawful  act,  willfully  done,  without  just 
cause  or  legal  excuse.  It  is  that  mental 
state  or  condition  which  prompts  the  doing  of 
an  unlawful  act  without  legal  Justification  or 
extenuation.  Patterson  v.  State,  47  South. 
52,  54,  156  Ala.  62. 

An  instruction  that  "malice"  signifies  a 
condition  of  the  mind  void  of  social  duty  and 
fatally  bent  on  mischief,  or  an  unlawful  in- 
tention to  kill  or  do  some  great  bodily  harm 
to  another  without  just  cause  or  excuse,  id 
correct  State  v.  Forsha,  88  S.  W.  746,  751, 
190  Mo.  296,  4  L.  R.  A.  (N.  S.)  576. 

Where  the  court  at  the  request  of  the 
jury  in  a  homicide  case,  returning  for  further 
instructions,  read  a  definition  of  "malice*-  in 
a  law  book  as  not  necessarily  hatred  or  ill 
will,  but  as  an  intentional  doing  of  an  un- 
lawful act,  and  that  malice,  as  an  Ingredient 
of  murder,  was  the  killing  of  a  human  being 
without  justification,  excuse,  or  extenuation, 
and  then  stated  that  malice,  as  an  ingredient 
of  murder,  did  not  necessarily  mean  hatred  or 
ill  will,  but  was  the  unlawful  and  wlllflil  kill- 
ing of  a  human  being  without  any  legal  ex- 
cuse or  justification,  the  definition  adopted  by 
the  court  was  proper,  and  the  definition  read 
from  the  law  book  was  not  calculated  to  con- 
vey to  the  jury  the  impression  that  it  was 
adopted  as  a  part  of  the  definition  requested. 
Ooates  v.  State,  56  South.  6,  8, 1  Ala.  App.  35. 

The  "malice"  essential  to  convict  of  mur- 
der may  be  ascertained  from  previous  threats 
and  measures  taken  In  preparation,  and  It 
may  also  arise  suddenly  and  be  implied  from 
circumstances,  as  from  the  Intentional  use  at 
the  outset  of  a  deadly  weapon.  Brown  v. 
State,  54  South.  305,  98  Miss.  786,  84  L.  B.  A. 
(N.  8.)  811. 

"Malice"  essential  to  constitute  murder, 
as  distinguished  from  manslaughter,  Includes 
all  those  states  of  the  mind  in  which  a  homi- 
cide is  committed  without  legal  justification, 
extenuation,  or  excuse,  and  where  an  unlaw- 
ful homicide  is  shown  to  have  been  commit- 
ted, and  its  attending  circumstances  disclose 
nothing  to  mitigate,  extenuate,  or  excuse  the 
act,  "malice**  on  the  part  of  the  slayer  is 
presumed.  State  v.  Marx,  60  Atl.  690,  692, 
78  Conn.  18. 

In  libel  and  »land«g 

"Malice"  in  the  law  of  slander  is  used  in 
a  popular  sense.  Hubbard  v.  Allyn,  86  N.  B. 
356,  859,  200  Mass.  166,  22  U  B.  A.  (N.  S.) 
780.    . 


While  it  is  true  that  in  slander  "mal- 
ice" is  the  gist  of  the  action,  yet  the  tem 
"malice**  is  always  used  in  such  cases  in  t 
legal  sense.  Weller  v.  Western  State  Bank 
of  Waukomis,  90  Pac.  877,  882, 18  Okl.  47& 

The  word  "malice,"  as  used  in  the  law  of 
libel  and  slander,  does  not  mean  hatred  or  111 
will,  but  the  want  of  legal  excuse  for  the  pub- 
Ucation.  Sheibley  v.  Nelson,  121  N.  W.  458, 
460,  84  Neb.  393. 
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'Malice*'  in  fiict  may  be  defined  as  t 
spiteful  or  rancorous  disposition  which  caus- 
es an  act  to  be  done  for  mischief.  Implied 
malice  is  sufllcient  to  support  an  action  for 
slander,  where  the  other  elements  exist 
Proof  of  express  malice  authorizes  panitive 
damages.  Where  one  charges  another  with 
larceny,  the  law  imputes  malice.  Lee  v. 
Crump,  40  South.  609,  610, 146  Ala.  655  (quot- 
ing and  adopting  definition  in  Ohllders  v.  San 
Jose  Printing  &  Publishing  Co.,  38  Pac.  903, 
105  Gal.  284,  45  Am.  St  Bep.  40). 

"'Malice*  is  presumed  from  the  making 
by  one  person  of  derogatory  statements  with 
reference  to  another  In  regard  to  his  compe- 
tency or  fitness  for  his  trade  or  profession, 
and  such  derogatory  language  is  slanderotis 
per  se."  Vial  t.  Larson,  109  N.  W.  1007, 132 
Iowa,  208  (citing  NeweU,  Slander  ft  libel  [2d 
Ed.]  182,  898). 

Malice,  as  used  in  cases  of  slander  and 
libel,  does  not  necessarily  imply  actual  evil 
intent,  but  rather  the  want  or  absence  of 
any  legal  excuse  for  the  speaking  or  publi- 
cation of  the  injurious  words.  Where  slan- 
derous words  are  actionable  per  se,  malice  is 
presumed.  McDonald  v.  Nugent,  98  N.  W. 
506,  508,  122  Iowa,  651. 

Where  words  are  spoken  which  are  slan- 
derous per  se,  malice  is  presumed;  but  tha 
malice  which  is  thus  presumed  is  known  as 
legal  malice,  as  distinguished  from  actual  or 
express  malice,  or  malice  in  fact  In  an  ac- 
tion for  slander,  the  absence  of  actual  malice 
will  not  defeat  the  action,  and  the  party  in- 
jured may  recover  his  actual  damages;  but 
where  actual  malice  is  charged  in  a  com- 
plaint, and  more  than  compensatory  dam- 
ages are  claimed  for  th^  injury,  the  actual 
motive  or  intent  with  which  the  publication 
was  made  becomes  an  important  fact  from 
which  to  determine  the  amount  of  damages 
to  be  awarded.  Wrege  v.  Jones,  100  N.  W. 
705,  707,  13  N.  D.  267.  112  Am.  St  Bep.  679, 
3  Ann.  Cas.  482. 

"The  term  'malice,*  as  employed  in  the 
definition  of  libel  per  se,  is  often  misunder- 
stood by  the  general  reader,  and  is  sometimes 
misapprehended  by  lawyers.  It  does  not 
necessarily  mean  personal  hatred  or  ill  will 
toward  the  person  at  whom  the  libel  is  di- 
rected. Legal  malice  in  the  publishing  of  a 
libel  is  not  inconsistent  with  honesty  of  pnr^ 
pose  and  good  motive.  *  *  •  In  othtf 
words,  malice  is  the  want  of  legal  excuse  tot 
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an  act  done  to  the  Injury  of  another.  Who- 
ever gives  currency  to  libelous  matter  (not 
protected  as  being  priyileged)  must  be  pre- 
pared to  prove  its  truth,  if  he  would  avoid 
Uability  to  the  party  injured."  Morse  v. 
Times-Republican  Printing  Co.,  100  N.  W. 
867,  871,  124  Iowa,  707. 

Where,  in  libel  for  newspaper  articles, 
some  of  which  did  not  refer  to  plaintiff,  and 
some  of  which  were  not  libelous  per  se,  there 
was  no  averment  of  extrinsic  facts  that  the 
articles  referred  to  plaintiff  or  any  Innuendo 
from  which  it  could  be  inferred  that  they 
charged  plaintiff  with  such  conduct  as  to  ren- 
der it  libelous  per  se,  an  instruction  that 
"malice*'  means  the  Intentional  doing  of  a 
wrongful  act  without  excuse,  and  that  if  the 
articles  published  were  libelous  in  whole  or 
in  part,  and  were  published  concerning  plain- 
tiff, and  were  not  true,  the  law  presumed 
that  they  were  published  maliciously,  and  it 
was  not  necessary  to  prove  any  malice  to 
warrant  a  verdict  for  plaintiff,  was  erro- 
neous, because  it  did  not  confine  the  presump- 
tion of  malice  to  the  articles  which  were 
libelous  per  se.  Flowers  v.  Smith,  112  S. 
W.  499,  609,  214  Mo.  98  (citing  and  adopting 
Mitchell  V.  Bradstreet  Co.,  22  S.  W.  362,  116 
Ma  loc  cit  240,  20  L.  B.  A«  188,  38  Am.  St. 
R^.  592). 

An  averment  of  ''malice,*'  in  an  action 
for  libel,  is  not  equivalent  to  a  charge  that 
defendant  wrote  the  libel  knowing  it  was 
untrue.  Dickinson  v.  Hathaway,  48  South. 
136,  137,  122  La.  644,  21  L.  R.  A,  (N.  S.)  33. 

"The  unprivileged  publication  In  writing 
or  print  of  a  false  charge  that  another  is 
guilty  of  a  crime,  or  of  a  false  charge  which 
tends  to  expose  another  to  public  hatred  or 
contempt,  entitles  the  person  thus  defamed 
to  recover  of  the  publisher  full  compensa- 
tion in  damages  for  all  the  injury  to  his 
reputation,  business,  and  feelings  which  the 
defamatory  publication  caused.  A  written 
or  printed  article  of  this  character  is  libel- 
ous in  itself.  From  its  publication  the  con- 
clusive presumption  of  actual  damages  to 
its  victim,  and  of  legal  malice'  (that  is  to 
say,  of  *an  act  done  wrongfully  without  legal 
justification  or  excuse'),  at  once  arises.  The 
fact  that  the  publisher  was  without  malice, 
in  the  popular  acceptation  of  that  term  (that 
is  to  say,  without  ill  will,  bad  motive,  hatred, 
or  Intent  to  injure  his  victim),  constitutes  no 
defense  to  the  latter's  claim  for  compensa- 
tory damages,  and  no  evidence  to  mitigate 
or  reduce  their  amount,  because  the  actual 
damages  to  the  party  libeled  are  the  same 
whether  they  are  inflicted  by  the  publisher 
with  a  good  or  an  evil  intent,  and  the  victim 
is  as  clearly  entitled  to  full  compensation  for 
a  wrong  inflicted  with  a  laudable  motive,  or 
tbroDgh  mistake  or  inadvertence,  as  for  one 
perpetn^ted  wiili  a  diabolical  purpose  or  in* 
tenc.  The  intent  or  purpose  with  which  such 
a  pnblication  is  made  is  immaterial  in  the 
trial  of  the  claim  for  the  actual  or  compensa- 


tory damages  which  the  party  Injured  may 
seek.  It  is  important  only  when  a  daim  for 
exemplary  damages  is  to  be  considered." 
Post  Pub.  Co.  V.  Butler,  137  Fed.  728,  726, 
71  CX  C.  A.  809  (quoting  and  adopting  defini- 
tion given  in  Palmer  v.  Mahen,  120  Fed. 
737,  741,  67  C.  C.  A.  41,  45). 

"By  'legal  malice,'  as  explained  by  Bay- 
ley,  J.,  in  Bromage  v.  Prosser,  4  B.  &  C.  255 
(E.  C  L.  R.  vol.  10),  is  meant  no  more  than 
the  wrongful  intention  which  the  law  always 
presumes  as  accompanying  a  wrongful  act, 
without  any  proof  of  malice  in  fact  •  •  ♦ 
In  a  legal  sense,  any  act  done  willfully  and 
purposely  to  the  prejudice  and  injury  of  an- 
other, which  is  unlawful,  is,  as  against  that 
person,  malicious.  It  is  not  necessary,  to 
render  an -act  malicious,  that  the  party  be 
actuated  by  a  feeling  of  hatred  or  ill  will 
towards  the  Individual,  or  that  he  entertain 
and  pursue  any  general  bad  purpose  or  de- 
sign. On  the  contrary,  he  may  be  actuated 
by  a  general  good  purpose,  and  have  a  real 
and  sincere  design  to  bring  about  a  reforma- 
tion of  manners ;  but  if,  in  pursuing  that  de- 
sign, he  willfully  inflicts  a  wrong  on  others, 
which  is  not  warranted  by  law,  each  act  is 
malicious."  Star  Pub.  C3o.  ▼.  Donahoe  (Del.) 
58  Atl.  513,  517,  65  L.  R.  A.  980  (quoting  and 
adopting  definition  in  (Commonwealth  v. 
SneUing  [Mass.]  15  Pick.  340). 

The  kind  of  "malice"  which  "overcomes 
and  destroys  the  privileges  is,  of  course, 
quite  distinct  from  that  which  the  law,  in 
the  first  instance,  imputes  with  respect  to 
every  defamatory  charge,  irrespective  of  mo- 
tive. It  has  been  defined  to  be  an  'indirect 
and  wicked  motive  which  induces  the  de- 
fendant to  defame  the  plaintiff.'"  Denver 
Public  Warehouse  Co.  v.  HoUoway,  83  Pac. 
131,  133,  34  Colo.  432,  3  L.  B.  A.  (N.  &)  696, 
114  Am.  St  Rep.  171,  7  Ann.  Cas.  840  (quot- 
ing and  adopting  Hemmens  v.  Nelson,  34 
N.  £X  342,  138  N.  Y.  524,  20  L.  R.  A.  440; 
Odgers,  L.  &  S.  267). 

Pen.  Code,  |  242,  defin^  criminal  libel 
as  a  malicious  publication,  section  244  pro- 
vides that  a  publication  having  such  tend- 
ency is  deemed  malicious  If  no  justification 
or  excuse  is  shown,  and  section  718,  subd.  3, 
provides  that  the  terms  "malice"  and  "ma- 
licious" each  import  an  evil  intent,  wish,  or 
design  to  annoy  or  injure  another.  Held, 
that  a  corporation  may  be  convicted  of  crim- 
inal libel;  the  evil  intent  of  its  agents  who 
published  the  libel  being  attributed  to  it 
People  V.  Star  Co.,  120  N,  Y.  Supp.  498,  500, 
135  App.  Div.  517. 

dv.  Code,  $  47,  defines  a  "privileged 
communication"  as  one  without  malice,  to  a 
person  interested  therein,  by  one  who  is  al- 
so interested;  one  who  stands  in-  such  rela- 
tion to  the  person  interested  as  to  afford  a 
reasonable  ground  for  supposing  the  motive 
innocent,  or  who  is  requested  by  the  person 
interested  to  give  the  information;  and  sec- 
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don  48  declares  that  the  ''malice**  so  referred 
to  is  not  Inferred  from  the  communication 
or  publication.  Held,  that  "malice"  as  used 
in  section  47  meant  malice  in  fact,  or  a  libel 
published  with  an  actual,  malicious  Intent 
Davis  V.  Hearst,  116  Pac.  530,  540,  160  OaL 
143. 

''By  'malice*  is  not  meant,  necessarily, 
spite  or  iU  will,  but  it  is  also  meant  the  do- 
ing of  a  wrongful  act  intentionally,  without 
just  cause  or  excuse;  and  if  an  article  com- 
plained of  was  published  of  and  concerning 
plaintiff,  and  was  not  true,  and  was  a  libel 
on  him,  then  the  law  presumes  it  was  pub- 
lished maUciously.  •  •  •  Only  legal  mal- 
ice is  exacted,  and  on  analysis  this  sinks  in- 
to a  myth  or  fiction,  for  so  much  malice  as 
is  necessary  to  afford  compensation  for  ac- 
tual damages  is  inferred  from  the  fact  that  a 
false  writing  was  published  concerning  plain- 
tiff, although  in  truth  the  publisher  felt  no 
ill  will,  and  believed  he  was  telling  the  truth. 
This  result  eliminates  malice  from  actions 
for  Ubel,  as  a  practical  factor,  save  as  a 
reason  for  awarding  more  than  compensative 
damages  or  overcoming  the  defense  of  priv- 
ileged communication."  What  is  meant  by 
**malice"  in  these  actions  is  that  the  publi- 
cation of  the  false  matter  was  without  legal 
excuse,  or,  to  present  the  rule  in  a  perfectly 
definite  and  intelligible  form,  that  it  was  un- 
privileged. If  it  was  a  privileged  communi- 
cation, no  malice  is  inferred  from  the  publi- 
cation, and  the  case  falls,  unless  malice  is 
otherwise  proved,  and  where,  through  a  mis- 
take as  to  identity,  plaintiiTs  picture  was 
published  in  connection  with  an  acticle  which 
was  false  and  libelous  as  to  him,  it  was  ma- 
licious. Farley  v.  Evening  Chronicle  Pub. 
Co.,  87  S.  W.  565,  568,  113  Mo.  App.  216. 

In  malieious  mlsohief 

Malice,  as  an  element  of  malicious  mis- 
chief, is  not  restricted  to  ill  vriU  or  revenge 
against  the  owner  or  possessor  of  the  prop- 
erty injured ;  but  a  willful  or  wanton  injury 
to  property,  under  circumstances  indicating 
a  malignant  spirit  or  mischief,  is  sufficient 
to  constitute  mallcipus  miscliief,  and  such 
malice  may  be  either  expressed  or  implied. 
State  V.  Wright  (Del.)  79  Atl.  399,  400,  2 
Boyce,  393. 

On  a  trial  for  malicious  mischief  in  vio- 
lation of  Rev.  Pen.  Code,  §  712,  an  instruc- 
tion that  such  acts  in  relation  to  the  property 
of  another  as  evince  a  disposition  of  wan- 
ton deviltry  and  reckless  disregard  of  the 
rights  and  property  of  another  are,  in  law, 
malice,  together  with  the  charge  that  to  Jus- 
tify a  conviction  the  Jury  must  find  not  only 
that  accused  willfully  and  intentionally,  but 
that  he  wantonly  and  in  a  spirit  of  revenge, 
injured  the  property  of  another,  sufficiently 
describes  '*malice,"  as  defined  by  section  811 
as  importing  a  wish  to  annoy  or  injure  an- 
other. State  V.  Tarlton,  118  N.  W.  706,  708, 
22  S.  D.  495. 


In  molieiova  prosecntiMi 

"Malice"  is  a  wrongful  motive  which 
prompts  a  wrongful  act  The  institution  of 
criminal  proceedings  with  any  other  motive 
than  that  of  bringing  a  guilty  person  to  Jus- 
tice is  a  malicious  prosecution.  Rulison  v. 
Collins,  82  S.  W.  748,  750.  5  Ind.  T.  282 
(quoting  and  adopting  definition  in  Addison, 
Torts  [Wood's  Ed.]  |  853;  Johns  v.  Marsh, 
52  ATd.  323;  Garvey  v.  Wayson,  42  Md.  178; 
Harpham  v.  Whitney,  77  111.  32). 

The  malice  required  to  be  shown  is  the 
wrongful  motive  prompting  the  prosecution, 
and  may  be  established  by  proof  of  any 
motive  other  than  that  of  bringing  a  guilty 
party  to  Justice.  Moneyweight  Scale  Co.  v, 
McCormick,  72  Atl.  537,  540,  109  Md.  170. 

In  an  action  for  malicious  prosecution,  a 
definition  of  malice  as  a  "disposition  to  do 
the  person  prosecuted  a  wrong  without  legal 
excuse"  was  not  prejudicial  to  plaintiff. 
Gaither  v.  Carpenter,  55  S.  E.  625,  626,  143 
N.  0.  240. 

The  malice  essential  to  sustain  an  action 
for  malicious  prosecution,  does  not  mean  per- 
sonal ill  will,  but  a  wrongful  act,  knowingly 
and  Intentionally  done,  without  Just  cause, 
constitutes  malice.  Stanford  v.  A.  F.  Mes- 
sick  Grocery  Co.,  55  S.  E.  815,  817,  143  N. 
C.  419. 

"Malice"  need  not  Indicate  anger  or  vln- 
dictiveness,  but  it  imports  bad  faith  in  a 
malicious  prosecution,  or  the  want  of  sincere 
belief  that  the  facts  and  circumstances  jus- 
tify the  prosecution.  Griswold  ▼.  Griswold, 
77  Pac  672,  678,  143  Oal.  617. 

The  fact*  that  an  action  was  commenced 
and  prosecuted  without  probable  cause  may 
be  considered  by  the  Jury  on  the  question  of 
malice.  Actual  malicious  purpose  or  personal 
ill  will  is  not  essential  to  constitute  the  legal 
malice  which  must  be  shown  to  support  an 
action  for  malicious  prosecution.  The  malice 
required  to  support  the  action  may  be  infer- 
red by  the  Jury  from  the  want  of  probable 
cause.  Connelly  ▼.  White,  98  N.  W.  144, 145, 
122  Iowa,  391. 

"Malice,*'  in  law,  is  the  intentional  doing 
of  a  wrongful  act  witliout  Just  cause  or 
excuse.  It  is  not  sufficient,  to  sustain*  an 
action  for  malicious  prosecution,  to  prove 
that  the  affidavit  upon  which  the  arrest  was 
made  was  false.  It  must  also  appear  that 
the  affiant  either  knows  it  was  false,  or  did 
not  have  reasonable  and  probable  cause  to 
believe  it  to  be  true.  Izzo  v.  Viscount,  64 
Atl.  953,  954,  74  N.  J.  Law,  65  (quoting  and 
adopting  McFadden  v.  Lane,  60  AtL  367,  71 
N.  J.  Law,  630). 

"Malice,'^  in  its  legal  senae,  as  used  in 
actions  for  malicious  prosecution,  'is  not  to 
be  considered  in  the  sense  of  spite  or  hatred 
against  an  individual,  but  of  mains  animus, 
and  as  denoting  that  the  party  is  actVAted 
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by  improper  and  indirect  motlTes/'  or,  as 
defined  by  Newell,  Mai.  Pros.  c.  71,  |  7,  p. 
239,  it  means  "b.  general  ^ckedness  of  in- 
tent; a  depraved  inclination  to  do  barm,  or 
to  disregard  tbe  rigbts  or  safety  of  mankind 
generally."  Campbell  v.  Baltimore  ft  O.  R. 
Co..  55  Atl.  532,  97  Md.  841  (quoting  Jobns 
V.  Marsb,  52  Md.  323). 

"Legal  malice,"  as  dlstingaisbed  from 
"express"  or  "actual  malice,"  and  which  is 
sufficient  to  support  an  action  for  maliciously 
suin^  out  process,  but  not  to  support  an 
award  of  punitiye  damages,  consists  in  a 
wrongful  act  intentionally  done,  without  Just 
and  lawful  cause  or  excuse.  Wright  t.  Har- 
ris, 76  S.  E.  489,  492,  160  N.  O.  542. 

In  an  action  for  malicious  prosecution, 
an  instruction  that:  "  'Malice'  is  defined  as 
any  indirect  motive  of  wrong;  ♦  ♦  • 
and,  in  the  legal  sense,  any  unlawful  act, 
which  is  done  willfully  and  purposely  to  the 
Injury  of  another,  is,  as  against  that  person, 
malicious;  and  by  malice  is  meant  not  the 
act,  but  the  motive  which  prompts  the  act. 
It  consists  of  a  bad  motive,  or  such  reckless 
disregard  of  the  rights  of  others  as  to  show 
evil  intent.  It  is  an  action  based  upon  an 
improper  motive,  and  does  not  necessarily 
presuppose  personal  hatred,  ill  will,  or  re- 
venge. The  improper  motive  or  want  of 
proper  motive  inferable  from  a  wrongful 
act,  based  upon  no  reasonable  ground,  con- 
stitutes of  itself  all  the  malice  deemed  es- 
sential in  law  to  the  maintenance  of  the 
action.  The  malice  necessary  to  be  shown 
in  order  to  maintain  this  action  is  not  nec- 
essarily revenge  or  other  base  and  malignant 
passion;  whatever  is  done  willfully  ^and 
purposely,  if  it  be  at  the  same  time  wrong 
and  unlawful,  and  that  known  to  the  party, 
is,  in  legal  contemplation,  malice.  If,  how- 
ever, the  accused  is  in  fact  guilty  of  the 
offense  charged,  that  would  be  a  complete 
defense  in  this  action,  and  it  would  be  Im- 
material whether  the  proceedings  complained 
of  were  malicious  or  not" — ^was  correct. 
Miles  V.  Walker,  92  N.  W.  1014,  1016,  66 
Neb.  728. 

*'Malice,"  as  an  element  of  malicious 
prosecution,  does  not  necessarily  mean  anger, 
wrath,  or  vindictiveness,  but,  while  any  such 
ill  feeling  may  constitute  malice,  it  need  be 
no  more  than  the  antithesis  of  bona  fides,  and 
hence  particular  malice  or  malicious  or 
wrongful  purpose,  in  the  sense  of  personal  ill 
will  or  malevolence  existing  toward  the  per- 
son prosecuted  by  the  prosecutor  is  not  re- 
quired. Downing  v.  Stone,  68  S.  E.  9,  10, 
152  K  C.  525,  136  Am.  St  Rep.  841,  21  Ann. 
Cas.  753. 

rnder  Civ.  Code  1910,  §  4451,  providing 
that  malice  may  consist  in  personal  spite, 
or  in  a  general  disregard  of  the  right  con- 
sideration of  mankind  directed  by  chance 
against  the  individual  injured,  a  charge,  in 
an   action  for  illegal  arrest  and  malicious 


prosecution,  that  to  ccmstltute  malice  It 
would  not  be  necessary  to  show  ill  will  or 
hatred  to  the  person  injured,  but  that  malice 
may  be  inferred  from  any  offensive  act,  or 
any  act  of  an  offensive  nature,  which  would 
show  disregard  of  the  person  injured  and 
a  violation  of  proper  consideration  of  him, 
was  too  broad,  and  made  the  definition  turn 
rather  on  whether  the  act  was  offensive  to 
the  person  injured  than  on  the  intent^  pur- 
pose, or  state  of  mind  of  the  actor.  McPher- 
son  V.  Chandler,  72  8.  E.  948,  949,  137  Ga. 

12a 

In  an  action  for  malicious  prosecution, 
held,  that  it  was  proper  to  instruct  the  Jury 
that:  '"Malice*  in  law  means  an  act  done 
wrongfully  and  willfully  without  reasonable 
or  probable  cause,  and  not  necessarily  an 
act  done  from  ill  feelin^r  or  spite  or  a  de- 
sire to  injure  another.  It  is  enough  if  de- 
fendant be  actuated  by  improper  or  sinister 
motives.  *  *  *  If  tbe  purpose  of  the 
arrest  was  anything  else  than  to  vindicate 
the  law  and  punish  crime,  then  they  might 
infer  that  defendant  had  a  malicious  motive 
in  causing  the  same."  Hackler  v.  Miller,  114 
N.  W.  274,  276,  79  Neb.  209. 

KesUsenee  distinBnisliecl 

The  doing  of  an  act  without  that  ordi- 
nary prudence  and  discretion  wliich  persons 
of  mature  mind  and  sound  Judgment  are 
presumed  to  have  constitutes  "negligence," 
but  will  not  alone  warrant  an  inference  of 
"malice."  Malice  is  distinguishable  from 
mere  negligence  in  that  it  arises  from  some 
purpose,  while  negligence  arises  from  ab- 
sence of  purpose.  The  characteristic  of  neg- 
ligence is  inadvertence  or  an  absence  of  an 
intent  to  injure.  This  does  not  imply  that 
the  act  was  done  involuntarily  or  uncon- 
sciously, but  merely  that  the  person  doing 
it  was  not  conscious  that  the  act  consti- 
tuted a  want  of  reasonable  care.  Jenkins 
V.  Gllllgan,  108  N.  W.  237,  238.  131  Iowa, 
176,  9  L.  R.  A.  (N.  S.)  1087  (citing  Pickens 
V.  South  Carolina  &  G.  R.  Co.,  32  S.  K. 
567,  54  S.  C.  498). 

Laok  of  vroliable  oaase  dtstinciiislied 

"*Malice*  and  'lack  of  probable  cause* 
are  not  convertible  terms.  Neither  follows 
as  a  legal  presumption  from  the  other.  The 
Jury  may  infer  malice  as  a  fact  from  protof  of 
want  of  probable  cause;  but  they  cannot 
infer  a  lack  of  probable  cause  from  proof  of 
malice.  Both  must  be  proved.  Honesty  of 
purpose  precludes  malice.  Malice  is  any  im- 
proper or  sinister  motive  for  instituting  the 
suit.  It  need  not  spring  from  any  spirit  of 
malevolence,  or  be  prompted  by  any  malig- 
nant passion."  While  many  authorities  hold 
that  probable  cause  is  a  reasonable  ground  of 
suspicion  supported  by  circumstances  suffi- 
ciently strong  in  themselves  to  warrant  a 
cautious  person*  in  the  belief  that  there  were 
grounds  for  the  attachment,  the  better  rule 
and  the  one  approved  is  that  belief  and  rea- 
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sonable  grounds  must  unite  to  constltate 
probable  canse.  However,  the  distinction 
may  be  more  metaphysical  than  leaL  Foster 
V.  Pitts,  38  S.  W.  1114.  63  Ark.  387  (citing  to 
the  quotation  Lemay  v.  Williams,  82  Ark. 
166 ;  Oooley,  Torts,  p.  185 ;  Spengl^  y.  Da- 
vy, 15  Grat  [56  Va.]  381;  Burkhart  v.  Jen- 
nings, 2  W.  Va.  242 ;  Commonwealth  ▼.  Snell- 
ing,  15  Pick.  [32  Mass.]  337;  MltcheU  v.  Wall, 
111  Mass.  492;  Stewart  ▼.  Sonnebom,  d8  U. 
S.  187,  25  L.  Ed.  116;  Williams  v.  Hunter,  14 
Am.  Dec.  597,  note;  Bozeman  y.  Shaw,  37 
Ark.  160;  Frowman  y.  Smith,  12  Am.  Dec. 
265,  notes;  and  citing  to  the  rule  approved 
King  v.  Colvin,  U  B.  L  582,  584;  Newell, 
Mai.  Pros.  p.  252). 

]liAI.ICE  AFORETHOUGHT 

As  applied  to  murder,  "malice  afore- 
thought" is  a  condition  of  the  mind  which 
shows  a  heart  regardless  of  soda!  duty  and 
fatally  bent  on  mischief,  the  existence  of 
which  is  inferred  from  acts  done  or  words 
spoken.  Connell  v.  State,  81  S.  W.  746,  747, 
46  Tex.  Or.  R.  259. 

The  term  "malice  aforethought"  involved 
in  second-degree  murder,  within  Code,  |4727, 
providing  that  whoever  kills  any  human  be- 
ing with  malice  aforethought  is  guilty  of 
murder,  does  not  necessarily  require  an  in- 
tent to  murder,  and  may  be  implied  where 
there  is  no  intent  to  kill,  such  as  an  intent 
to  commit  a  felony  from  which  death  results. 
State  V.  Gibbons,  120  N.  W.  474,  475,  142 
Iowa,  96. 

Under  CJode,  |  4728,  providing  that  all 
murder  perpetrated  by  means  of  poison  is 
murder  in  the  first  degree,  the  administration 
of  poison  to  another  unlawfully,  and  with 
bad  intent,  constitutes  malice  aforethought, 
without  a  specific  intent  to  kill;  and  hence 
an  instruction  that,  if  defendant,  with  bad 
intent,  caused  poison  to  be  taken  by  deceased, 
which  caused  her  death,  he  was  guilty  of 
murder  in  the  first  degree,  otherwise  he  was 
not  guilty,  was  not  objectionable  on  the  the- 
ory that  such  act  might  constitute  man- 
slaughter. State  y.  Thomas,  109  N.  W.  900, 
902,  136  Iowa,  717. 

The  use  of  the  words  "malice  of  fore- 
thought" in  place  of  the  words  "malice  afore- 
thought," as  provided  by  the  form  set  out  in 
the  Code,  does  not  impair  the  validity  of  the 
indictment  as  charging  murder  in  the  first  de- 
gree, under  Code  1907,  §  7136,  declaring  the 
use  of  words  conveying  the  same  meaning  as 
those  in  the  statute  sufilcient  Flowers  v. 
State,  56  South.  98,  100,  2  Ala.  App.  65. 

The  malice  which  is  an  essential  ^emmit 
in  the  offense  of  murder  has  always  been 
described  as  "malice  aforethought."  It  is 
descriptive  of  the  state  of  mind  of  the  slayer 
preceding  and  at  the  instant  of  the  unlawful 
act  of  killing.  Although  no  definite  or  appre- 
ciable space  of  time  in  law  is  required  to  be 


shown  for  the  existence  of  malice,  yet  it 
must  be  aforethought;  that  is,  it  must  be  re- 
lated to  the  unlawful  act  in  the  nature  of 
cause  and  effect.  An  indictment  f6r  murder 
in  the  second  degree,  charging  that  defend- 
ant ''unlawfully  and  with  malice  aforethought 
did,  etc.,"  was  objectionable  for  failure  to 
charge  that  the  act  was  done  with  "malloe 
aforethought"  Etherldge  v.  State^  37  South. 
337,  141  Ala.  29. 

The  phrase  "malice  aforetiiou^t"  was 
properly  defined  as  "the  voluntary  and  intoi- 
tional  doing  of  an  unlawful  act,  with  the  pur- 
pose, means,  and  ability  to  accomplish  tbe 
reasonable  and  probable  consequences  of  it, 
done  in  a  manner  showing  a  heart  regardless 
of  social  duty  and  fataUy  bent  on  miachiet 
by  one  of  sound  mind  and  discretion,  the  evi- 
dence of  which  is  inferred  from  acts  conmilt- 
ted  or  words  spoken."  Barr  y.  State,  120  S. 
W.  422,  56  Tex.  Cr.  R,  372. 

A  charge  in  question  requiring  the  homi- 
cide to  have  been  committed  "unlawfully,  and 
with  a  mind  which  shows  a  heart  regardless 
of  social  duty  and  fatally  bent  on  mischief, 
the  existence  of  which  may  be  Inferred  from 
acts  committed  or  words  spoken  and  in  the 
perpetration  of  robbery,  and  with  'malice 
aforethought,* "  etc.,  embraces  sufficiently  the 
definitions  oif  "malice  aforethought."  Jones 
v.  State,  96  S.  W.  930,  931,  50  Tex.  Or.  B. 
329  (citing  Martinez  v.  State,  16  S.  W.  767, 
30  Tex.  App.  129,  28  Am.  St  Rep.  895;  Hed- 
rick  v.  State,  51  S.  W.  252,  40  Tex.  Or.  B. 
532;  Rupe  v.  State,  61  S.  W.  929,  42  Tex.  Cr. 
R.  477). 

, "  'Malice  aforethought'  means  a  thing 
done  with  a  wicked  and  corrupt  motive.  It 
is  not  confined  to  anger,  hatred,  and  revenge 
by  one  against  another,  although  it  evidences 
a  thing  done  through  anger,  hatred,  or  re- 
venge. It  also  evidences  any  other  unjusti- 
fiable motive  with  which  the  act  is  done. 
Hence  malice  Is  not  confined  to  ill  will  which 
one  individual  holds  toward  another,  but  it 
is  Intended  to  denote  any  action  fiowing  from 
a  wicked  and  corrupt  motive.  A  thing  done 
with  a  wicked  mind,  when  the  act  has  been 
attended  with  such  circumstances  as  evince 
plain  indications  of  a  heart  which  regards 
not  its  social  duty,  and  which  Is  fatally  bent 
on  mischief,  is  done  with  malice."  State  v. 
Wetter,  83  Pac.  341,  346,  11  Idaho,  433. 

The  mere  fact  that  a  killing  has  been 
accomplished  by  means  of  poison  does  not 
show  "malice  aforethought,"  within  the  d^- 
initlon  of  murder  as  the  unlawful  killing  of 
a  human  being  with  "malice  aforethought" 
State  V.  Phinney,  89  Pac.  634,  13  Idaho,  307, 
12  L.  R.  A  (N.  S.)  935,  12  Ann.  Cas.  1079. 

"Malice,"  within  the  definition  of  murder 
in  Pen.  Code,  1 187,  as  the  unlawful  killing  of 
a  human  being  with  "malice  aforethoufl^t," 
may  be  express  or  implied.  People  v.  Frank, 
83  Pac.  578,  579,  2  Cat  App.  283. 
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Deliberation  or  proaiodltAtlon  latpUod 

"Malice  aforethought"  means  that  the 
act  was  done  with  malice  and  premeditation. 
State  y.  Vangfaan,  98  S.  W.  2,  6»  200  Mo.  1. 

The  phrase  "malice  aforethought"  means 
a  predetermination  to  do  the  act  of  killing 
without  legal  excuse,  and  it  is  immaterial 
how  suddenly  or  recently  before  the  killing 
such  determination  was  formed.  Hill  ▼. 
Commonwealth  (Ky.)  91  S.  W.  1123,  1124 
(quoting  and  adopting  the  definition  in  Clark 
V.  Commonwealth  [Ky.]  63  S.  W.  740). 

"  'Malice  aforethought^  means  in  law 
that  it  has  been  thought  of  beforehand,  so 
that,  to  constitute  murder,  the  evidence  must 
show  that  the  defendant  thought  of  it  be- 
forehand, but  as  to  the  length  of  time  it  is 
immaterial."  Green  t.  United  States,  104  S. 
W.  1159,  1160,  7  Ind.  T.  733. 


<*i 


'Express  malice  aforethought"  is  shown 
where  one  person  kills  another  with  a  sedate, 
deliberate  mind  and  formed  design.  State  v. 
Watson  (DeL)  82  AU.  1080^  1087. 

"Malice  aforethought,"  as  it  exists  in 
murder,  is  a  deliberate  and  formed  design 
to  kill,  which  may  be  manifested  by  a  lying 
in  wait,  antecedent  threats,  former  grudge, 
ill  will,  spite,  hatred,  or  any  circumstances 
that  show  the  accused's  intent*  toward  his 
victim  at  the  time  of  the  killing.  State  v. 
Primrose  (Del.)  77  Atl.  717,  719,  2  Boyce,  104. 

In  a  prosecution  for  murder,  it  was  er- 
ror, in  attempting  to  define  "malice  afore- 
thought," to  charge  the  Jury:  "If  the  thought 
came  to  the  mind  (of  the  defendant),  'I  will 
kiU,'  and  he  did  kiU  immediately  after  that, 
it  is  thought  of  beforehand ;  that  is,  'malice 
aforethought'" — since  it  made  the' conscious 
act  of  the  defendant  malicious,  regardless 
of  the  fact  whether  he  was  acting  in  self-de- 
fense or  otherwise.  Green  v.  United  States, 
101  Pac  112,  114,  2  Okl.  Cr.  65. 

To  constitute  an  "assault  with  intent  to 
murder"  within  Gen.  St  1146,  the  assault 
must  be  made  3^th  malice  aforethought,  and 
when  an  assault  is  actuated  by  malice,  no 
matter  how  short  a  time  it  existed  previous 
to  the  forming  of  the  intent  to  kill,  the  malice 
is  "malice  aforethought"  State  v.  McGuire, 
80  Atl.  761,  765,  84  Conn.  470,  38  li.  B.  A. 
(N.  S.)  1046. 

An  instruction,  defining  "malice  afore- 
thought" as  a  predetermination  to  do  a 
wrongful  act  without  lawful  excuse,  and 
that  it  was  immaterial  how  suddenly  or  how 
recently  such  predetermination  was  formed 
in  the  mind,  was  not  objectionable  as  includ- 
ing a  predetermination  to  do  a  wrongful  act 
in  general  without  requiring  that  the  wrong- 
ful act  be  to  kill  decedent  Howard  t.  Com- 
monwealth, 139  S.  W.  844,  845,  144  Ky.  644. 

The  phrase  "malice  aforethought,"  as 
used  In  an  indictment  charging  willful  mur- 
der and  in  the  instruction  defining  willful 
murder  and  Toluntaxy  man^aughter,  means 


a  predetermination  to  do  the  act  of  killing 
without  legal  excuse,  and  it  is  immaterial 
at  what  time  before  the  killing  such  a  de- 
termination was  formed.  Ball  v.  Common- 
wealth, 101  S.  W.  956,  960,  125  Ky.  601. 

On  a  trial  for  murder,  it  is  proper  to  ad- 
vise the  Jury  that  "malice  aforethought" 
means  a  predetermination  to  do  the  act  of 
killing  without  a  legal  excuse,  and  it  Is  im- 
material as  to  what  time  before  the  killing 
such  a  determination  was  formed.  Burns 
V.  Commonwealth,  124  S.  W.  409,  412,  136 
Ky.  468. 

On  a  trial  for  murder,  the  court  should 
instruct  that  the  words  "malice  afore- 
thought" mean  a  predetermination  to  do  the 
act  of  killing  without  legal  excuse,  and  that 
it  is  immaterial  how  suddenly  or  recently 
before  the  killing  such  determination  formed. 
Ewing  V.  Commonwealth,  111  S.  W.  352,  355, 
129  Ky.  237. 

An  instruction  that  the  words  "with  mal- 
ice," as  used  in  the  instruction,  denoted  a 
wrongful  act  intentionally  done,  and  that  the 
term  "aforethought,"  as  used,  meant  a  prede- 
termination to  do  the  act,  however  suddenly 
or  recently  formed  before  the  act  was  done, 
sufficiently  defined  "malice  aforethought,"  es- 
pecially when  taken  in  connection  with  an- 
other instruction  defining  "feloniously"  as 
meaning  to  proceed  from  an  evil  heart  or  pur- 
pose, done  with  the  deliberate  intention  to 
commit  a  crime,  though  the  definition  of 
malice  aforethought  did  not  require  that  the 
act  be  done  "without  legal  excuse.**  Pot- 
ter V.  Commonwealth,  134  S.  W.  462,  142  Ky. 
378. 

The  phrase  "malice  aforethought"  in  an 
instruction  declaring  that,  where  the  act  of 
killing  is  done  willfully,  feloniously,  and  with 
malice  aforethought,  accused  is  guilty  of  mur- 
der, means  a  predetermination  to  do  the  act 
of  killing  without  legal  excuse,  and  it  is  im- 
material how  suddenly  or  recently  before  the 
killing  such  determination  was  formed. 
Combs  V.  Commonwealth  (Ky.)  112  S.  W.  658, 
660. 

Rev.  Laws,  c.  207, 1 1,  declares  that  mur- 
der committed  with  deliberately  premeditated 
malice  aforethought,  or  in  the  commission 
or  attempt  to  commit  any  crime  punishable 
with  imprisonment  for  life,  or  committed 
with  extreme  atrocity  or  cruelty,  is  murder  in 
the  first  degree,  and  punishable  with  death. 
In  a  prosecution  for  such  offense,  the  court 
charged  that  the  words  "deliberately  pre- 
meditated malice  aforethought"  meant  simply 
"thought  upon,  resolved  upon  beforehand,  not 
a  thing  done  suddenly,  not  a  thing  that  comes 
into  the  mind  of  a  sudden,  and  is  done  before 
there  is  time  to  think  about  it,  but  a  thing 
thought  upon  or  planned  some  time  before,  or 
thought  upon  long  enough  before  the  act  is 
done  so  that  it  can  'reasonably  be  said  to  have 
become  a  purpose  of  the  mind,"  that  "no  par- 
ticular length  of  time  is  necessary"  and  il- 
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luBtrated  the  same  by  statdng  that  If  a  rob- 
ber  with  a  dirk  or  pistol  turns  a  corner  and 
meets  a  bank  messenger  with  a  roll  of  bills, 
and  determines  in  one  moment  to  get  it,  and 
the  next  shoots  or  stabs  the  messenger  dead, 
takes  the  package,  and  flees,  his  malice  was 
deliberately  premeditated,  though  it  occupied 
only  a  few  seconds  to  accomplish.  Held, 
that  both  the  definition  and  illustration  were 
proper.  Commonwealth  v.  Tucker,  76  N.  E. 
127,  138,  140,  141,  189  Mass.  457,  7  L.  R.  A. 
(N.  S.)  1056. 

An  Instruction,  in  a  prosecution  for 
murder,  that  "malice  aforethought"  means 
with  malice  and  premeditation  is  correct. 
State  V.  McCarver,  92  S.  W.  684,  686,  194 
Mo.  717. 

"Malice  aforethought,"  as  it  exists  in 
murder,  is  a  deliberate  and  formed  design  to 
kill,  which  may  be  manifested  by  a  lying  in 
wait,  antecedent  threats,  former  grudge,  ill 
will,  spite,  hatred,  or  any  circumstances  that 
show  the  accused's  intent  toward  his  victim 
at  the  time  of  the  killing.  State  v.  Primrose, 
(Del.)  77  Atl.  717,  719,  2  Boyce,  164. 

ni  wiU  impUed 

*'Malice  aforethought,"  either  expressed 
or  implied,  is  manifested  by  the  doing  of  an 
unlawful  and  felonious  act  intentionally  and 
without  legal  cause  or  excuse.  It  does  not 
imply  a  pre-existing  hatred  or  enmity  toward 
the  individual  injured.  People  v.  Balkwell, 
76  Pac.  1017,  1019,  143  Cal.  259. 

The  Intent  essential  to  constitute  an  "as- 
sault with  intent  to  murder"  relates  to  the 
condition  of  the  mind  of  accused,  and  it  may 
arise  from  Improper  motives,  as  from  hatred 
toward  the  person  assaulted,  or  from  an  evil 
design  in  general,  a  wanton  and  depraved 
spirit,  a  mind  devoid  of  social  duty  and  fa- 
tally bent  on  mischief.  To  constitute  an  "as- 
sault with  intent  to  murder"  within  Gen.  St 
S  1146,  the  assault  must  be  made  with  in- 
tent to  kill,  and  when  an  assault  is  actuated 
by  malice,  no  matter  how  short  a  time  it  ex- 
isted pre%'iou€i  to  the  forming  of  the  intent 
to  kill,  the  assault  committed  is  assault 
with  Intent  to  murder.  State  v.  McGuire,  80 
Atl.  761,  84  Conn.  470,  38  L.  R.  A.  (N.  S.) 
1046. 

"Malice  aforethought"  is  manifested  by 
the  doing  of  an  unlawful  or  felonious  act  in- 
tentionally and  without  legal  cause  or  excuse. 
It  does  not  imply  a  pre-existing  hatred  or 
enmity  towards  the  individual  injured.  Peo- 
ple V.  Fallon,  86  Pac.  689,  690,  149  Cal.  287. 

BCaUeioiisly  dinttnsuial&ecl 

In  a  prosecution  for  mayhem,  a  request 
for  a  charge  that  before  the  accused  could  be 
<*onvlcted,  the  jury  must  be  satisfied  beyond 
a  reasonable  doubt  that  the  act  was  done  un- 
lawfuly,  intentionally,  and  with  malice  afore- 
thought, was  properly  refused,  since  the  term 
'*malloe  aforethought"  is  not  necessarily  syn- 
onymous with  "malidonsly/*  as  used  by  the 


statute  defining  mayhem.  Green  y.  State,  44 
South.  194,  195,  151  Ala.  14,  125  Am.  St  Rep. 
17, 15  Ann.  Cas.  8L 

"Maliciously'*  and  "malice  aforethought" 
do  not  mean  the  same  thing.  Malice  com- 
prehends ill  will,  a  wickedness  of  disposition, 
cruelty,  recklessness,  a  mind  regardless  of 
social  duty,  etc.,  while  "malice  aforethought" 
or  "premeditated"  design  has  a  more  intense 
meaning.  They  comprehend,  not  only  what  Is 
Included  within  the  term  "maUoe,"  but  in  ad- 
dition thereto  mean  "premeditated  malice." 
Butt  V.  State,  47  South.  781,  783,  94  Miss.  669 
(citing  5  Words  and  Phrases,  p.  4304;  1 
Blsh.  Cr.  Law  [8th  Ed.]  p.  261 ;  Patterson  v. 
State,  66  Ind.  185;  Tutt  v.  Commonwealth, 
46  S.  W.  675,  104  Ky.  299 ;  State  v.  Green,  7 
South.  793,  42  La.  Ann.  644 ;  State  v.  Curtis, 
70  Mo.  594 ;  Cravey  v.  State.  35  S.  W.  658, 
36  Tex.  Cr.  R.  90,  61  Am.  St  Rep.  833). 

MALICE  IH  LAW  OR  FACT 

Malice  in  law  is  not  personal  hate  or  ill 
will  of  one  person  towards  another.  It  refers 
to  that  state  of  mind  which  is  reckless  of  law 
and  the  legal  rights  of  the  citizens  in  a  per- 
son's conduct  towards  that  citizen.  Foley  v. 
Northrup,  105  S.  W.  229,  230,  47  Tex.  dr. 
App.  277. 

"Malice  in  fact"  is  a  spiteful  or  rancor- 
ous disposition  which  causes  an  act  to  be 
done  for  mischief,  and  is  always  a  question  of 
fact  for  the  jury.  Walker  v.  Chanslor,  94 
Pac.  606,  608,  153  Cal.  118,  17  L.  R,  A.  (N. 
S.)  455,  126  Am.  St  Rep.  61. 

In    an   action   for   slander,   "malice   in 
law"  may  be  Implied  from  facts  proved,  while 
•malice  in  fact"  is  actual  malice.    IMvies  v. 
Starrett,  "55  Atl.  516,  518,  97  Me,  668. 

"Malice  in  fact,"  in  common  acceptation, 
means  ill  will  against  a  person,  while  malice 
In  law  is  a  wrong  done  against  a  person  in- 
tentionally. An  instruction,  in  an  action  for 
malicious  prosecution,  that  there  are  two 
kinds  of  malice,  malice  in  fact  and  malice  in 
law,  that  the  former  means  ill  will  against 
a  person,  and  the  latter  means  the  doing  of  a 
wrongful  act  intentionally,  and  ttiat  if  de 
fendants  or  either  of  them  were  moved  by 
ill  will  against  plaintiff,  or  the  prosecution 
of  him  was  wrongfully  caused  or  maintained 
by  them,  the  jury  should  find  that  the  prose- 
cution was  malicious,  was  n6t  erroneous,  as 
permitting  a  recovery  if  the  prosecution  was 
wrongfully  maintained,  where  the  petition 
claimed  damages  for  the  malicious  continu- 
ance of  the  prosecution.  Carp  v.  Queen  Ins. 
Co.,  101  S.  W.  78,  97,  203  Mo.  295. 

"Malice,"  as  usually  understood,  has  its 
foundation  In  ill  will,  and  is  evidenced  by  an 
attempt  wrongfully  to  vex,  injure,  or  annoy 
another.  This  Is  "malice  in  fact,"  and  is 
that  referred  to  in  Pen.  Code,  |  7,  subd.  4, 
declaring  that  the  words  "malice"  and  "ma- 
liciously" import  a  wish  to  vex,  annoy,  or  in- 
jure another  person.   There  is  another  sort  of 
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malice,  the  presumption  of  the  existence  of 
which  is  raised  by  the  law  in  certain  cases  on 
certain  proofs,  and  this  is  the  malice  describ- 
ed in  the  same  section  as  *'an  intent  to  do  a 
wrongful  act,  established  either  by  proof  or 
presumption  of  law."  This  is  a  malice  of 
pleading  and  proof  made  necessary  by  the  ex- 
igencies of  definitions  of  offenses  against  the 
law,  and  may  exist  with  malice  in  fact,  but 
may  also  exist  independent  thereof,  and  in 
some  Instances  Is  conclusively  presumed 
against  a  defendant,  while  in  others  the  pre- 
samption  Is  rebuttable.  Davis  v.  Hearst,  116 
Pac.  530,  537,  160  Cal.  143. 

"Blalice  which  is  presumed,"  or  ''malice 
in  law,"  as  distinguished  from  "malice  in 
fact,"  "is  not  personal  hate  or  ill  wUl  of  one 
person  toward  another;  it  refers  to  that 
state  of  mind  which  is  reckless  of  law  and 
of  tbe  legal  rights  of  the  citizen  in  a  person'^ 
c  nduct  toward  that  citizen."  Shoemaker  v. 
SoQju,  106  N.  W.  42,  44,  15  N.  D.  518,  11 
Ann.  Gas.  1173. 

One  has  an  inherent  right  to  dispose  of 
bte  labor,  which  can  only  be  lawfully  inter- 
fered with  by  one  acting  in  the  exercise  of  an 
equal  or  superior  right  which  comes  in  con- 
flict therewith,  and  an  intentional  interfere 
ence  with  such  right  without  lawful  Justifi- 
cation is  ''malicious  in  law,"  even  if  it  springs 
from  good  motives  and  Is  without  express  mal* 
ice.  Berry  v.  Donovan,  74  N.  E.  603,  604,  188 
ftfass.  353,  5  L.  R.  A.  (N.  8.)  88&,  108  Am.  St 
Itep.  490,  3  Ann.  Gas.  788. 

In  an  action  for  alienation  of  a  husband's 
affections,  malice  is  a  Jury  question  of  fact, 
and  not  one  of  law.  Kelso  v.  Kelso,  86  N.  B. 
1001,  43  Ind.  App.  115. 

MALICIOUS 

'The  legal  meaning  of  the  term  *mali- 
dous*  is  the  unintentional  doing  of  a  wrong- 
ful act  without  Just  cause  or  excuse."  Mc- 
Namara  v.  St  Louis  Transit  Co.,  81  S.  W. 
880,  881,  182  Mo.  676,  66  L.  R..A.  486. 

Whatever  is  done  willfully  and  purposely, 
be  It  at  the  same  time  wrong  and  unlawful, 
is,  in  legal  contemplation,  malicious.  Ander- 
son v.  International  Harvester  Co.  of  Ameri- 
<a,  116  N.  W.  101, 102,  104  Minn.  49,  16  L.  R. 
A.  (N.  S.)  440. 

Any  unlawful  act,  done  willfully  and 
purposely,  to  the  injury  of  another,  as  against 
that  person  is  '^malicious"  in  a  legal  sense,  as 
such  term  is  used  in  the  law  of  malicious 
prosecution.  Plummer  v.  Collins  (Del.)  77 
Atl.  750,  751,  1  Boyce,  281. 

Khrby'8  Dig.  |  1655,  provides  that  tf  any 
person  shall  maliciously  or  contemptuously 
disturb  or  disquiet  any  congregation  assem- 
bled In  any  church  for  religious  worship,  etc, 
he  shall,  on  conviction,  be  fined,  etc.  Held, 
that  the  words  "malicious"  and  "contemptu- 
ous'' refer  to  the  manner  of  disturbance,  and 
not  to  the  intent  with  which  the  disturbance 


was  effected.    Walker  v.  State,  146  S.  W. 
862,  864,  103  Ark.  336. 

Under  the  Bankruptcy  Act  excepting 
from  liability  released  by  a  discharge  in 
bankruptcy  those  incurred  for  "malicious"  in- 
Jury  to  the  property  of  another,  a  Judg- 
ment for  taking  cattle  without  the  consent  of 
the  owner  and  appropriating  them  to  the 
bankrupt's  own  use  is  not  released.  Bever  v. 
Swecker,  116  N.  W.  704,  705,  706,  138  Iowa, 
72L 

In  a  legal  sense,  malice  has  a  meaning 
different  from  its  popular  signification.  Acts 
willfully  and  designedly  done,  which  are  un- 
lawful, are  "malicious"  in  respect  to  those 
to  whom  they  are  injurious.  One  may  pros- 
ecute a  laudable  purpose  with  an  honest  in- 
tention, but  In  such  a  manner,  and  in  such 
disregard  of  the  rights  of  others,  as  to  render 
his  acts  unlawful.  Prosecutions  may  be  in- 
stituted and  pursued  with  pure  motives,  to 
suppress  crimes,  but  so  regardless  of  estab- 
lished forms  of  law,  and  of  Judicial  proceed- 
ings, as  to  render  the  transactions  Ulegal  and 
malicious.  The  general  motive  may  be  up- 
right and  commendable,  while  the  particular 
acts  in  reference  to  others,  may  be  malicious, 
in  the  legal  acceptation  of  the  term,  so  that 
an  act  may  be  malicious  in  a  legal  sense, 
which  is  not  prompted  or  characterized  by 
malevolence  or  corrupt  design.  Page  v. 
Gushing,  38  Me.  523,  526. 

In  a  prosecution  under  a  statute  making 
willful  and  malicious  misconduct  In  office 
a  misdemeanor,  the  omission  of  the  word 
"malicious*'  from  the  information  is  immate- 
rial, when  the  acts  complained  of  necessarily 
involve  a  willful  disregard  of  the  obliga- 
tions owed  by  the  officer  to  the  public.  State 
V.  Dixon,  103  Pac.  180,  131,  80  Kan.  650. 

Pen.  Code,  |  242,  defines  criminal  libel 
as  a  malicious  publication,  section  244  pro- 
vides that  a  publication  having  such  tendency 
is  deemed  malicious  if  no  Justification  or  ex- 
cuse is  shown,  and  section  718,  subd.  3,  pro- 
vides that  the  terms  "malice"  and  "mali- 
cious" each  import  an  evil  intent,  wish,  or  de- 
sign to  annoy  or  injure  another.  Held,  that 
a  corporation  may  be  convicted  of  criminal 
libel ;  the  evil  intent  of  its  agents  who  pub- 
lished the  libel  being  attributed  to  it  Peo- 
ple V.  Star  G6.,  120  N.  Y.  Supp.  498,  500,  135 
App.  Div.  517. 

"The  term  ^malicious,'  used  in  this  con- 
nection [procuring  a  breach  of  contract],  is 
to  be  given  a  liberal  meaning.  The  act  is 
malicious  when  the  thing  done  is  with  the 
knowledge  of  the  plaintiffs  rights,  and  with 
the  intent  to  interfere  therewith.  It  is  a 
wanton  Interference  with  another's  contrac- 
tual rights.  Ineffective  persuasion  to  induce 
another  to  violate  his  contract  would  not  of 
itself  be  actionable,  but  if  the  persuasion  be 
used  for  the  purpose  of  injuring  the  plaintiff 
or  benefiting  the  defendant  at  the  expense  of 
the  plaintiff,  with  a  knowledge  of  the  subsist- 
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ence  of  the  contract.  It  becomes  a  maUdous 
act,  and,  If  injury  ensues  from  it,  a  cause 
of  action  accrues  to  the  injured  party/'  Em- 
ploying Printers'  Club  v.  Doctor  Blosser  Co., 
60  S.  E.  353,  356,  122  Ga.  509,  09  L.  R.  A. 
90, 106  Am.  St  Rep.  137,  2  Ann.  Cas.  694. 

The  word  "malicious,"  In  Rev.  St.  1899, 

1  1959  [Ann.  St  1906,  p.  1325],  which  makes 
it  a  misdemeanor  for  any  one  to  "willfully 
and  maliciously,  or  wantonly  and  without 
right,"  enter  the  premises  of  another  and  de- 
stroy any  tree,  etc.,  means  an  unlawful  act, 
willfully  or  purposely  done  to  the  injury  of 
another,  and  to  authorize  the  conviction  of  one 
for  willfully  and  maliciously  injuring  trees 
of  another,  the  malicious  intent  must  be 
found.  State  v.  Graeme,  108  S.  W.  1131, 
1133,  130  Mo.  App.  138. 

The  word  "malicious,"  as  used  In  Cr. 
Code,  div.  1,  §  203  (Hurd's  Rev.  St  1908,  p. 
752,  c.  38),  prohibiting  the  malicious  wound- 
ing of  any  domestic  animal,  the  property  of 
another,  is  not  used  In  the  sense  of  "wrong- 
fully, intentionally  and  without  Just  cause 
or  excuse,"  but  as  importing  actual  malice 
towards  the  owner,  as  distinguished  from 
a  spirit  of  cruelty  toward  the  animal.  Peo- 
ple V.  Jones,  89  N.  E.  752,  756,  241  111.  482,  16 
Ann.  Cas.  332  (citing  5  Words  and  Phrases, 
p.  4307). 

Under  Rev.  St  1887,  |  7153,  making  the 
"malicious"  killing,  maiming,  or  wounding  of 
a  dog  an  offense,  the  word  "malicious,"  as 
used,  is  not  equivalent  to  the  word  "wrong- 
ful," as  used  in  the  law  of  torts.  The  former 
word  means  more  than  the  latter.  It  neces- 
sarily involves  crime,  while  the  latter  does 
not  necessarily  do  so.  State  v.  Churchill,  98 
Pac.  853,  857,  15  Idaho,  645,  16  Ann.  Cas. 
947  (citing  Chappell  v.  State,  35  Ark.  345; 
State  V.  Hussey,  60  Me.  410,  11  Am.  Rep.  209 ; 

2  Wharton's  Crim.  Law,  §§  1068-1070 ;  State 
V.  Phipps,  64  N.  W.  411,  95  Iowa,  491 ;  Unit- 
ed States  V.  Gideon,  1  Minn.  292  [Gil.  226]; 
State  V.  Rector,  34  Tex.  565). 

"Willful,"  in  a  statute  against  libel,  is 
covered  by  "malicious"  in  an  indictment; 
the  latter  meaning  all  that  the  former  does, 
and  more.  Glover  v.  People,  68  N.  E.  464, 
466,  204  111.  170  (quoting  and  adopting  defini- 
tion in  1  Bishop,  Grim.  Proc.  [3d  Ed.}  §  613). 

Under  section  245  of  the  Penal  Code, 
providing  that  any  malicious  publication  by 
picture,  effigy,  or  sign,  which  exposes  a  per- 
son to  contempt,  ridicule,  or  obloquy,  is  a 
libel,  "malicious"  means  simply  "intention- 
al and  willful."  Roberson  v.  Rochester  Fold- 
ing Box  Co.,  64  N.  E.  442,  448,  171  N.  Y. 
538,  59  L.  R.  A.  478,  89  Am.  St  Rep.  828. 

The  word  "malicious,"  as  ordinarily  em- 
ployed In  criminal  statutes,  is  the  equivalent 
of  wrongful,  intentional,  and  without  Just 
cause  or  excuse ;  but,  as  used  in  many  stat- 
utes directed  against  the  unlawful  destruc- 
tion of  property,  it  is  held  to  have  a  restrict- 


ed meaning  peculiar  to  such  statutes,  imply- 
ing that  the  act  to  which  it  relates  must  have 
resulted  from  actual  111  will  or  revenge.  The 
special  meaning  noted  had  its  origin  in  Eng- 
land in  prosecutions  under  the  "Black  Act" 
(St  9  Geo.  I,  c.  22),  enacted  in  1722,  so  called 
because  it  was  designed  to  repress  the  depre- 
dations of  marauders  calling  themselves 
"blacks."  The  act  provided  that,  If  any  per- 
son or  persons  shall  unlawfully  and  mali- 
ciously kill  or  wound  any  cattle,  eta,  such 
persons  shall  be  adjudged  guilty  of  felony. 
It  was  held  that  ih  prosecutions  under  this 
act  for  injuries  to  cattle.  In  order  to  bring 
an  offender  within  the  law,  the  malice  must 
be  directed  against  the  owner  of  the  cattle, 
and  not  merely  against  the  animal  Itself. 
In  the  United  States  most  statutes  prescrib- 
ing a  .penalty  for  the  malicious  destruction  of 
property  are  sufficiently  like  those  of  England 
to  warrant  the  inference  that  they  were  mod- 
eled on  them,  and  for  this  reason  they  have 
generally,  but  not  always,  been  given  the 
same  construction.  But  the  effect  of  Crimes 
Act,  I  112  (Gai.  St.  1901,  §  2105),  providing 
that  every  punishment  and  forfeiture  impos- 
ed on  any  person  maliciously  committing  any 
offense  prohibited  by  the  provision  of  pre- 
ceding sections  shall  equally  api^  and  be  in 
force,  whether  the  offense  shall  be  committed 
from  malice  conceived  against  the  owner  of 
property  in  respect  to  which  it  shall  be  com- 
mitted or  otherwise,  is  to  take  from  the  word 
"malicious"  the  specific  meaning  that  had 
been  attributed  to  it  in  laws  against  the  de- 
struction of  property,  and  restore  it  to  the 
usual  sense  in  which  it  is  used  In  criminal 
statutes.  State  v.  Boies,  74  Paa  630,  68  Kan. 
167,  Ann.  Cas.  491. 

MAI.I0IOV8  ABirSE  OF  PROCESS 

See,  also.  Abuse  of  Process. 
Malicious  prosecution  distinguished,  see 
Malicious  Prosecution. 

Regular  use  of  civil  process  does  not  be- 
come an  actionable  malicious  abuse  of  process 
by  being  used  with  a  bad  intent.  To  es- 
tablish actionable  malicious  abuse  of  dvll 
process,  there  must  appear  an  ulterior  pur- 
pose and  the  improper  use  of  process.  Keith- 
ley  V.  Stevens,  87  N.  B.  375,  376,  238  IlL  199. 
128  AnL  St  Rep.  120. 

The  "malicious  suing  out  of  an  attach- 
ment" contemplates  a  wropgful  motive  in  the 
securing  of  the  issuance  of  the  attachment 
from  want  of  probable  cause  or  other  reason, 
while  an  "abuse  of  process"  contemplates  the 
use  of  it  after  its  issue  for  a  wrongful  pur- 
pose, and  a  party  cannot  have  damages  for 
the  latter  offense  unless  the  process  issued 
was  perverted  to  a  purpose  not  intended  or 
contemplated  by  the  law.  Wright  v.  Harxls, 
76  S.  E.  489,  492,  160  N.  €.  642. 

The  regular  and  legitimate  use  of  pro- 
cess, though  with  a  bad  intent,  is  not  a 
"malicious  abuse  of  process."    Two  elements 
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are  necessary  to  constttnte  malicious  abnse 
of  legal  process:  First,  the  existence  of  an 
ulterior  purpose ;  and,  second,  an  act  in  the 
use  of  a  process  not  proper  In  the  regular 
prosecution  of  the  proceeding.  To  constitute 
"malicioBS  abuse  of  process"  lawfully  Issued, 
it  must  be  used  for  a  purpose  not  intended 
by  law.  Ingalls  ▼.  Christopherson,  114  N. 
W.  704,  705,  21  S.  D.  574  (quoting  1  Oooley, 
Torts  [3d  Ed.]  354). 

An  action  for  "malicious  use  of  process" 
lies,  though  the  process  was  lawfully  Issued 
on  a  yalid  Judgment  for  a  Just  cause,  and  is 
valid  in  form;  the  wrong  being  the  illegal 
and  maUclous  abuse  of  the  power  conferred 
by  the  Judgment  and  the  writ  Gonsouland 
7.  Rosomano,  176  Fed.  481,  486,  100  C.  C.  A. 
97. 

MALICIOUS  ACT 

In  general  a  malicious  act  involyes  all 
that  is  usually  understood  by  the  term  "will- 
ful," and  is  further  marked  by  either  hatred 
or  ill  will  toward  the  party  injured,  or  by 
such  utter  recklessness  and  disregard  of  the 
rights  of  others  as  denotes  a  corrupt  or 
malevolent  disposition.  State  t.  Willing,  105 
N.  W.  355,  356,  129  Iowa,  72. 

MALICIOUS  ATTACHMENT 

'^Malicious  attachment'*  of  corporate  prop- 
erty is  not  a  personal  tort,  but  gives  rise  to 
a  cause  of  action  for  injury  to  property, 
which  passes  to  the  trustee  in  bankruptcy  of 
the  corporation.  Hansen  Mercantile  Co.  v. 
Wyman,  Partridge  &  Co.,  117  N.  W.  026,  927, 
105  Minn.  491, 31  L.  R.  A  (N.  S.)  727. 

MALICIOUS  INJU&T 

See  Willful  and  Malicious  Injury. 

To  constitute  an  offense  under  Rev.  Pen. 
Code,  I  712,  punishlDg  the  ''malicious  injury 
or  destruction  of  property,"  the  act  must  not 
only  be  done  willfully,  but  for  the  purpose  of 
avenging  some  wrong  sustained  by  the  per- 
son charged  with  the  offense.  One  who,  on 
becoming  angry  without  cause,  destroyed 
without  Justification  and  in  a  spirit  of  wan- 
tonness the  property  of  another,  violated  Rev. 
Pen.  Code,  |  712,  punishing  the  malicious  in- 
jury or  destruction  of  property.  State  v. 
Tarlton,  118  N.  W.  706,  708,  22  S.  D.  495. 

A  willful  act  is  one  done  subject  to  the 
volition  and  will  of  the  doer  and  intentional- 
ly, and  a  willful  or  malicious  injury  is  one 
caused  by  design.  Willfulness  and  malice 
alike  lmi>ort  intent,  and  the  characteristic 
element  of  "willful"  or  "malicious  injury" 
is  the  design  to  injure,  either  actually  en- 
tertained or  to  be  Implied  from  the  conduct 
and  circumstances.  Sharkey  ▼•  Skllton,  77 
AtL  950,  951,  88  Conn.  503. 

MAUCIOUS  mSCHXEF 

MaUce  In  malicious  mischief,  see  Malice. 

Malicious  mischief  includes  all  malicious 
physical  injuries  to  the  rights  of  another, 


whldi  impair  utility  or  materially  diminish 
value.  Malice,  express  or  implied,  is  a  nec- 
essary Ingredient  of  the  offense  of  malicious 
mischief,  though  the  malice  need  not  be 
specifically  to  the  owner  of  the  property  de- 
stroyed or  injured.  Willful  or  wanton  cruel- 
ty, or  injury  to  or  destruction  of  property, 
committed  under  such  circumstances  as  to 
indicate  a  malignant  spirit  of  mischief,  is 
sufficient  to  constitute  the  offense  of  mali- 
cious mischief.  In  a  prosecution  for  mali- 
cious mischief,  malice  may  be  shown  by  proof 
of  willful  and  wanton  acts,  or  it  may  be  in- 
ferred from  attendant  facts  and  circumstanc- 
es. The  sawing  down  of  telegraph  poles  by 
defendants  themselves,  or  by  some  unknown 
person  through  their  procurement,  would 
constitute  malicious  mischief ;  but  if  they,  ei- 
ther as  principal  or  accomplice,  did  not  de- 
stroy or  Injure  the  poles  or  wires  of  the  com- 
pany, acts  of  resistance  or  interference, 
which  they  may  have  committed,  would  not 
be  sufficient  to  constitute  the  offense.  State 
V.  McCallister  (Del.)  76  AtL  226,  229, 7  Penne- 
will,  301. 

Under  Revisal  1005,  (  3621,  making  it  a 
felony  for  one  to  maliciously  assault  another 
with  a  deadly  weapon  by  waylaying,  etc.,  and 
section  3291,  defining  a  misdemeanor  as  an 
offense  not  punishable  by  death  or  imprison- 
ment in  the  state's  prison,  and  Acts  1870-71, 
p.  94,  a  43,  punishing  by  fine  or  Imprison- 
ment a  person  convicted  of  an  assault,  with 
or  without  intent  to  kill,  a  prosecution  for  an 
assault  with  a  deadly  weapon  with  intent  to 
kill  is  a  prosecution  for  a  misdemeanor,  and 
not  for  malicious  mischief,  defined  by  section 
2676  as  willfully  Injuring  personal  property 
with  malice  to  the  owner,  and  is  barred  In 
two  years  by  section  3147,  providing  that  all 
misdemeanors,  except  for  "malicious  mis- 
chief, and  other  malicious  misdemeanors," 
shall  be  presented  within  two  years  after  the 
commission  of  the  same,  the  words  '*other 
malicious  misdemeanors",  being  Intended  to 
describe  an  offense  of  which  malice  fs  a 
necessary  ingredient,  as  In  the  case  of  mali- 
cious mischief.  State  v.  Frisbee,  56  S.  B. 
722,  724, 142  N.  O.  671. 

MALICIOUS  PROSECUTION 

Malice  In  malicious  prosecution,  see  Mal- 
ice. 

"Malicious  prosecution,"  as  a  ground  of 
action,  must  be  both  malicious  and  without 
probable  cause.  Kendrick  v.  Cypert,  10 
Humph.  (29  Tenn.)  291,  294;  Began  Mantel 
Ck>.  V.  Alford  (Ky.)  114  S.  W,  290,  291. 

A  malicious  prosecution  is  one  begun  in 
malice  without  probable  cause  to  believe  that 
it  can  succeed,  and  which  finally  fails. 
Schmidt  V.  Medical  Society  of  New  York 
County,  127  N.  Y.  Supp.  365,  367,  142  App. 
Div.  635;  Burt  v.  Smith,  73  N.  E.  495,  496, 
181  N.  Y.  1, 2  Ann.  Cas.  576. 
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To  recover  for  malldoas  prosecntlon,  It 
must  be  averred  and  proved  that  the  proAecu- 
tion  was  instituted  maliciously  and  without 
probable  cause.  Wehmeyer  v.  Mulvihill,  130 
S.  W.  681,  683,  150  Mo.  App.  197. 

To  constitute  malicious  prosecution,  the 
arrest  complained  of  must  have  been  made 
by  legal  process  and  the  prosecution  must 
have  been  instigated  by  malice  and  without 
probable  cause.  Mcintosh  v.  Bullard,  Earn- 
heart  &  Magness,  129  S.  W.  85,  87,  95  Ark. 
227. 

In  order  to  recover  in  an  action  for 
"malicious  prosecution,"  plaintiff  must  allege 
and  prove  that  there  was  a  prosecution;  that 
it  terminated  in  his  favor;  that  defendants 
were  the  prosecutors;  that  they  were  actu- 
ated by  malice ;  that  there  was  want  of  proba- 
ble cause,  and  the  damages  sustained  by 
plaintiff.  Russell  v.  Chamberlain,  85  Pac. 
926,  927,  12  Idaho,  299,  9  Ann.  Cas.  1178. 

To  maintain  an  action  for  malicious 
prosecution,  plaintiff  must  show  that  the 
prosecution  was  instigated  by  defendant, 
that  it  has  been  determined  in  plaintiff's  fa- 
vor, that  there  was  no  probable  cause,  and 
that  defendant  acted  from  malice.  Orefice 
V.  Savarese,  113  N.  Y.  Supp.  175,  176,  61  Misc. 
Rep.  88. 

To  sustain  a  motion  for  **maliciou8  pros- 
ecution," plaintiff  must  show  that  he  was 
prosecuted  for  a  criminal  offense  at  the  insti- 
gation of  defendant,  who  had  no  probable 
cause  for  the  prosecution,  and  who  acted 
with  malice,  and  that  the  prosecution  termi- 
nated in  an  acquittal.  A  sufficient  termina- 
tion of  the  prosecution  in  favor  of  plaintiff 
is  established  when  he  is  discharged  by  a 
magistrate,  either  because  of  insufficiency  of 
evidence,  or  because  defendant  withdrew  the 
prosecution  or  failed  to  make  any  complaint 
or  to  appear.  Lack  of  probable  cause  Is  not 
shown  by  the  abandonment  of  the  prosecu- 
tion, by  the  dismissal  of  the  charge  by  the 
prosecutor,  by  the,  voluntary  discontinuance 
of  the  prosecution,  or  by  the  dismissal  for 
want  of  prosecution.  8asse  v.  Rogers,  81 
N.  B.  590,  591,  40  Ind.  App.  197  (citing  Cott- 
rell  V.  Cottrell,  25  N.  E.  905,  126  Ind.  184; 
Sayles  v.  Briggs,  4  Mete.  [45  Mass.]  421; 
Moyle  V.  Drake,  6  N.  E.  520,  141  Mass.  238 ; 
Brown  V.  Randall,  36  Conn.  56,  4  Am.  Rep. 
35;  Cockfield  v.  Braveboy  [S.  C]  2  McMul. 
270,  39  Am.  Dec.  123;  Flickinger  v.  Wagner, 
46  Md.  580). 

"In  an  action  for  'malicious  prosecution/ 
it  is  Incumbent  upon  the  plaintiff  to  show 
that  there  was  no  probable  cause  for  the 
prosecution,  and  also  that  the  defendant  was 
actuated  by  malice  in  instituting  such  prose- 
cution. There  must  be  want  of  probable 
cause  and  malice.  If  probable  cause  is 
shown,  then  the  question  of  malice  becomes 
immaterial,  because,  there  being  probable 
cause,  one  of  the  essential  elements  neces- 
sary to  maintain  the  action  is  disproved.** 
Miller  V.  Lai,  71  Atl.  63,  77  N.  J.  Law,  135. 


t  ''Malicious  pioseeatioD''  la  ''a  wanton 
prosecution  made  by  a  prosecntor  in  a  crim- 
inal proceeding,  without  probable  cause,  by 
a  regular  process  and  proceeding,  which  tbe 
facts  do  not  warrant,  as  appears  by  the  re- 
sult" Harrington  v.  Tlbbet,  76  Pac  816, 
817, 143  Cal.  78  (quotlDg  Bouv.  Diet  [Bawles' 
Revised  Ed.]). 

Proof,  or  evidence  tending  to  prove  the 
following  facts,  is  essential  to  authorize  tbe 
submission  of  a  cause  for  "malidoiis  prosecu- 
tion" to  a  jury:  First,  the  institntion  or  pros- 
ecution by  the  defendant  of  tbe  proceedings 
complained  of;  second,  that  the  proceedings 
have  finally  terminated  in  favor  of  the  plalD- 
tiff;  third,  want  of  probable  cause  on  the 
part  of  defendant  to  believe  plaintiff  guilty 
of  the  offense  charged ;  fourth,  malice  on  the 
part  of  defendant  in  instituting  or  continu- 
ing the  prosecution.  Where  a  street  car  pas- 
senger tendered  a  defaced  nickel,  which  was 
all  the  money  he  had,  and  the  conductor  re- 
fused to  receive  it,  and  started  to  eject  him, 
and  the  passenger,  on  reaching  the  door,  of- 
fered resistance  and  prevented  his  removal 
by  a  scuffle,  but  without  fighting  or  offering 
to  fight,  or  violent  language,  and  the  con- 
ductor called  a  policeman  and  had  the  pas- 
senger arrested  upon  the  charge  of  disturb- 
ing the  peace,  the  question  of  legal  malice, 
which  might  be  inferred  from  the  fact  that 
the  prosecution  was  intentional,  wrongful, 
and  without  justification  or  excuse,  was  for 
the  jury.  Ruth  v.  St  Louis  Transit  Co.,  71 
S.  W.  1055,  1058,  98  Mo.  App.  L 

"Malice  and  the  want  of  probable  cause 
must  both  concur  to  support  the  charge  of 
'malicious  prosecution.'  Neither  is  alone  suffi- 
dent"  A  verdict  for  exemplary  damages 
for  a  wrongful  sequestration  is  authorized 
only  where  the  writ  was  sued  out  wrongful- 
ly, maliciously,  and  without  probable  cause. 
Lynch  v.  Burns  (Tex.)  79  S.  W.  1084,  1086 
(quoting  and  adopting  definition  in  Culbert- 
son  V.  Cabeen,  29  Tex.  256). 

Malice  and  want  of  probable  cause  ar^ 
essential  elements  which  must  concur  in  an 
action  for  ''malicious  prosecution,*'  although 
the  former  may  be  an  Inference  from  proof  of 
facts  establishing  want  of  probable  cause. 
Jordan  v.  Chicago  &  A.  Ry.  Co.,  79  S.  W. 
1155.  1158,  105  Mo.  App.  446  (citing  Stubbs 
V.  MulhoUand,  67  S.  W.  650,  168  Mo.  47; 
Sharpe  v.  Johnston,  59  Mo.  557). 

"Malicious  prosecution"  has  been  defined 
in  England  as  "the  malicious  institution 
against  another  of  criminal,  banlcruptcy,  or 
liquidation  proceedings  without  reasonable 
and  probable  cause,"  and  not  confined  to  the 
malicious  institution  of  proceedings  strictly 
criminal.  King  v.  D.  Sullivan  &  Co.  (Tex.) 
92  S.  W.  51,  52  (quoting  and  adopting  defini- 
tion in  Fraser,  Torts,  121). 

To  maintain  an  action  for  "malicious 
prosecution,"  thrc»e  things  are  necessary  to 
be  made  out  by  the  plaintiff :  Firsts  a  want 
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of  protmble  cause;  second,  malice  of  the  de- 
fendant; and,  tUrd,  damage  to  plaintiff-^ 
and  that  malice  may  be  implied  from  the 
want  of  probable  cause,  but  this  implication 
may  be  explained  and  repelled  by  facts  and 
drcomstances.  Jones  y.  Louisville  &  N.  R. 
Co.  (Ky.)  96  S.  W.  793  (citing  Wood  v.  Weir 
[Ky.]  5  B.  Mon.  044). 

Malice  and  want  of  probable  cause  must 
coexist  to  warrant  an  action  for  "malicious 
prosecution,"  and,  where  it  is  shown  that 
the  prosecutor  consulted  the  prosecuting  at- 
torney in  good  faith,  communicated  to  him 
all  the  ascertainable  facts,  and  acted  on  his 
advice  in  instituting  the  criminal  proceeding, 
he  should  be  exonerated.  Pinson  v.  Camp- 
bell, 101  S.  W.  621,  624,  124  Mo.  App.  260. 

To  support  an  action  for  "malicious  pros- 
ecntion,"  plaintiff  must  show  that  the  one 
procuring  his  arrest  not  only  acted  mali- 
ciously but  without  probable  cause.  Bialice 
may  be  inferred  from  want  of  probable 
cause,  but  probable  cause  cannot  be  inferred 
from  anything  else.  Where  one,  before  pro- 
curing the  arrest  of  another,  laid  all  the 
facts  on  which  he  based  his  prosecution  be- 
fore a  competent  attorney,  obtained  his  ad- 
vice that  the  prosecution  was  legal,  and  in 
good  faith  acted  on  the  advice,  it  is  a  com- 
plete defense  to  an  action  for  malicious 
prosecution.  National  Life  &  Accident  Ins. 
Co.  V.  Gibson  (Ky.)  101  S.  W.  895,  897,  12 
L.  R.  A.  (N.  S.)  717. 

To  Justify  an  action  for  "malicious  pros- 
ecution," it  must  be  shown,  not  only  that 
there  was  a  lack  of  probable  cause  for  the 
criminal  prosecution  complained  of,  but  that 
it  was  instigated  maliciously.  Van  Meter  v. 
Bass,  90  Pac.  637,  638,  40  Colo.  78. 

In  a  suit  for  malicious  prosecution,  the 
essential  elements  are  the  commencement  or 
continuance  of  a  criminal  or  civil  proceed- 
ing, that  defendant  caused  it  to  be  instituted 
or  continued,  its  bona  fide  termination  in 
favor  of  plaintiff,  the  absence  of  probable 
cause,  the  presence  of  malice,  and  damages  to 
defendant  Sawyer  v.  Shick,  120  Pac.  581,  80 
OkL  353. 

In  an  action  for  malicious  prosecution, 
plaintiff  is  bound  to  prove  that  there  was  a 
prosecution  instituted  against  him  by  de- 
fendant as  alleged,  that  it  was  malicious  aud 
without  probable  cause,  that  it  terminated  in 
plaintiff's  favor,  and  that  by  reason  thereof 
he  sustained  damage.  Plummer  v.  Collins 
(Del.)  77  Atl,  750,  751,  1  Boyce,  281. 

False  impxisonineat  distlns^nished 

There  Is  a  well-marked  distinction  be- 
twe^i  an  action  for  false  imprisonment  and 
an  action  for  '^malicious  prosecution."  An 
action  for  false  imprisonment  may  be  main- 
tained when  the  imprisonment  is  without  le- 
gal authority,  but,  where  there  is  a  valid  or 
apparently  valid  power  to  arrest,  the  remedy 
is  by    an  action  for  malicious  prosecution. 

3  WDS.&  P.2d  Seb.— 16 


The  want  of  lawful  auljiorlty  is  an  essen- 
tial element  in  an  action  for  false  imprison- 
ment Malice  and  want  of  probable  causa 
are  the  essentials  in  an  action  for  malicious 
prosecution.  Roberts  ▼.  Thomas,  121  8.  W. 
961,  962,  136  Ky.  63,  21  Ann.  Cas.  466. 

The  distinction  between  'false  imprison- 
ment" and  **mallciou8  prosecution"  is  "that 
*false  imprisonment'  is  some  interference 
with  the  personal  liberty  of  the  plaintiff 
which  is  absolutely  unlawful  and  without 
authority.  'Malicious  prosecution*  is  in  pro- 
curing the  arrest  or  prosecution  under  law- 
ful process  on  the  forms  of  law,  but  from 
malicious  motives  and  without  probable 
cause."  A  presiding  Judge  of  an  election, 
who,  without  authority,  arrests  and  detains  a 
voter,  is  liable  for  false  Imprisonment,  though 
he  is  a  judicial  officer  and  has  a  Judicial  dis- 
cretion within  prescribed  limits.  Smyth  v. 
8tate,  103  S.  W.  899,  901,  51  Tex.  Or.  R.  408 
(quoting  and  adopting  the  definition  in  Her- 
zog  V.  Graham,  9  Lea  [77  Tenn.]  152). 

An  amendment  of  a  count  of  a  complaint 
for  ''malicious  prosecution"  by  striking  out 
an  allegation  that  plaintiff  was  arrested  on 
a  warrant,  and  substituting  an  allegation 
that  she  was  arrested  and  held  without  a 
warrant,  changed  the  cause  of  action  stated, 
under  the  law  of  Alabama,  from  one  in  case 
for  "malicious  prosecution"  to  one  in  trespass 
for  "false  imprisonment,"  and  rendered  the 
charge  of  the  court,  based  on  the  theory 
that  the  count  was  for  "malicious  prosecu- 
tion," misleading  and  erroneous.  Western 
Union  Telegraph  C^.  v.  Thompson,  144  Fed. 
578,  580,  75  O.  C.  A.  834. 

"FaJse  imprisonment"  is  distinguished 
from  "malicious  prosecution"  in  that  it  is,  as 
defined  by  Pen.  Code,  §  236,  an  unlawful  vio- 
lation of  another's  personal  liberty,  an  un- 
lawful arrest  or  detention  of  one  without 
warrant  or  by  an  illegal  warrant,  or  a  war- 
rant illegally  executed,  while  if  the  imprison- 
ment is  under  legal  process,  but  the  action 
has  been  commenced  and  carried  on  mali- 
ciously and  without  probable  cause,  it  is  a 
malicious  prosecution.  Donati  v.  Righettit 
97  Pac.  1128,  1129,  9  CaL  App.  45. 

Where  a  peace  officer  arrests  a  person 
without  process  and  takes  him  before  a  magis- 
trate, before  whom  he  flies  a  written  com- 
plaint against  the  prisoner,  describing  no  of- 
fense against  the  law,  and  after  hearing  the 
person  is  set  at  liberty,  an  action  for  "ma- 
licious prosecution"  does  not  lie,  but  the  par- 
ty has  immediate  cause  of  action  for  false 
imprisonment  Hackler  v.  Miller,  112  N.  W. 
303,  79  Neb.  206. 

The  two  actions  of  "false  imprisonment" 
and  "malicious  prosecution"  are  quite  dis- 
tinct and  different.  "False  imprisonment  is 
the  unlawful  violation  of  the  personal  liber- 
ty of  another"  (Pen.  Code,  i  236),  the  inter- 
ference with  the  personal  liberty  of  the  plain- 
tiff in  a  way  which  is  absolutely  unlawful 
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and  without  authority.  "Malicious  prosecu- 
tloD*'  is  procuring  the  arrest  or  prosecution 
of  another  under  lawful  process,  but  from 
malicious  motives  and  without  probable  cause. 
The  proTocation,  motive,  and  good  faith  of' 
the  defendant,  in  an  action  for  false  impris- 
onment, constitute  no  material  element  in 
the  case,  and  can  be  considered  only  where 
punitive  or  exemplary  damages  are  asked, 
and  then  only  as  affecting  the  measure  of 
such  damages.  On  the  other  hand,  malice 
and  want  of  probable  cause  are  the  gist  of 
the  action  for  malicious  prosecution.  With- 
out allegation  and  proof  of  both,  the  action 
will  faiL  No  one  can  recover  damages  for  a 
legal  arrest  and  conviction.  Therefore,  in 
cases  of  malicious  prosecution,  it  becomes 
necessary  to  await  the  final  determination  of 
the  action.  But  the  same  principle  does  not 
apply  to  an  action  for  false  imprisonment, 
as  the  form  of  action  is  based  upon  an  illegal 
arrest,  and  no  matter  ex  post  facto  can  le- 
galize an  act  which  was  illegal  at  the  time  it 
was  done.  From  this  it  will  be  seen  that 
one  of  the  essential  elements  of  a  complaint 
for  malicious  prosecution  is  that  the  pro- 
ceeding ui>on  which  it  is  based  has  finally 
terminated  in  favor  of  the  plaintiff,  while 
it  is  equally  apparent  that  this  is  not  a  nec- 
essary or  proper  allegation  in  an  action  for 
false  Imprisonment  Neves  v.  Costa,  89  Pac 
860,  SeS,  5  Cal.  App.  111. 

Kalioiova    abn«e     of    proeess    dictln- 
tpaitihed 

An  action  for  "malicious  prosecution" 
is  distinguished  from  one  for  abuse  of  pro- 
cess in  that,  in  the  former,  malice,  want  of 
probable  cause,  and  termination  of  the  form- 
er proceedings  must  be  shown,  and  in  the 
latter  none  of  these,  but  an  ulterior  purpose 
and  an  act  in  the  use  of  the  process  not 
proper  in  the  regular  prosecution  of  the  pro- 
ceeding, must  be  shown.  Pittsburg,  J.,  E.  & 
B.  R.  Co.  V.  Wakefield  Hardware  Co.,  55  S. 
H.  422,  423,  143  N.  C.  54  (citing  Pittsburg,  J., 
B.  &  B.  R.  Co.  V.  Wakefield  Hardware  Co.,  50 
S.  B.  571,  138  N.  C.  174,  3  Ann.  Cas.  720 ;  1 
Cooley,  Torts  [3d  Ed.]  354 ;  1  Jaggard,  Torts, 
§  203 ;  Hale,  Torts,  §  185 ;  Mayer  v.  Walter, 
64  Pa.  283;  Jackson  v.  American  Telephone 
&  Telegraph  Co.,  51  S.  E.  1015,  139  N.  C.  356, 
70  1m  R.  a.  738);  Pittsburg,  J.,  E.  &  E.  R. 
Co.  V.  Wakefield  Hardware  Co.,  50  S.  E.  671, 
573, 138  N.  C.  174,  3  Ann.  Cas.  720. 

There  is  a  clear  distinction  between  the 
malicious  prosecution  of  an  action  so  as  to 
interfere  with  another's  property  or  business, 
and  the  malicious  abuse  of  process,  which  is 
the  willful  and  wrongful  use  of  the  process 
itself,  and  does  not  require  a  termination 
of  the  suit  in  which  the  process  issued  to  be 
available  as  a  cause  of  action.  Ludwick  y. 
Penny,  73  S.  E.  228,  231,  168  N.  C.  104. 

The  principal  distinction  between  an  ac- 
tion for  malicious  abuse  of  process  and  one 
for  malicious  prosecution  is  that,  while  the 
former  lies  for  an  improper  use  of  process 


after  it  issues,  the  latter  is  grounded  on  t 
malicious  suing  out  of  the  process  vrithout 
probable  cause.  Brantley  y.  Rhodes-Haverty 
Furniture  Co.,  02  S.  B.  222,  225»  181  Qa.  278. 

MALIOIOirS     8  EVE  RAN  OS     FBOM 


The  words  "malidoua  severance  from  the 
freehold,"  in  Kirby's  Dig.  |  1901,  prohibiUog 
the  malicious  severance  from  the  freehold  of 
another  of  anything  attached  thereto,  do  not 
cover  the  act  of  a  tenant  in  removing  from 
the  outside  of  a  window  a  for  rent  sign  plao 
ed  there  by  the  landlord,  but  the  words  refer 
to  the  severance  of  things  attached  to  the 
freehold  as  a  part  thereof,  such  as  ptoduce 
of  the  soil,  timber,  structures,  or  fixtures 
thereto.  Whipple  v.  Gorsuch,  101  S.  W.  735, 
737,  82  Ark.  252,  10  L.  R.  A.  (N.  S.)  1133,  12 
Ann.  Cas.  38. 

MALICIOUS  TRESPASS 

See  Injury  and  Malicious  Trespass  to 
Property. 

"Malicious  trespass**  or  injury  to  prop- 
erty has  been  defined  by  the  L^^lature  to 
mean  a  wrongful,  intentional,  and  willful  in- 
jury, and  is  not  confined  to  cases  where  the 
offender  is  actuated  by  an  evil  animus  against 
the  owner  of  the  property  or  the  property 
itself  (Rev.  St.  1899,  |  1989,  Ann.  St  1906,  Ik 
1332).  State  v.  McKee,  104  S.  W.  486,  487, 
126  Mo.  App.  524. 

Crimes  Act,  1 107  (Gen.  St.  1901,  |  2100), 
defining  "malicious  trespass,"  reads:  "Every 
person  who  shall  willfully,  unlawfully  and 
maliciously  break,  destroy  or  injure  the  door 
or  window  of  any  dwelling  house,  shop,  store 
or  other  house  or  building,  or  sever  there- 
from or  from  any  gate,  fence  or  indosure,  or 
any  part  thereof,  any  material  of  which  it  is 
formed,  or  sever  from  the  freehold  any  prod- 
uce thereof,  or  anything  attached  thereto, 
or  shall  pull  down,  injure  or  destroy  any 
gate,  post  railing,  or  fence  or  any  part  there- 
of, or  cut  down,  lop,  girdle  or  otherwise  in- 
jure or  destroy  any  ftuit  or  ornamental  or 
shade  trees,  being  the  property  of  another, 
shall,  on  conviction,  be  adjudged  guilty  of 
a  misdemeanor."  State  v.  Boies,  74  Pac.  630, 
68  Kan.  167,  1  Ann.  Cas.  491. 

KALICIOVSIiT 

"Maliciously"  means  and  implies  an  in- 
tention to  do  an  act  which  is  wrongful,  to 
the  detriment  of  another.  State  v.  Van  Pelt, 
49  S.  E.  177,  187,  136  N.  C.  683,  68  L.  R.  A. 
760,  1  Ann.  Cas.  495. 

By  the  word  "maliciously,"  as  used  In  an 
indictment  for  slander  by  imputing  to  a  wo- 
man a  want  of  chastity,  Is  meant  that  the 
words  must  have  been  so  uttered  as  to  imply 
by  defendant  an  evil  intent  or  legal  malice, 
or  without  reasonable  grounds  for  believing 
that  the  words  uttered  were  true.  Rainwa- 
ter y.  State,  81  S.  W.  88,  89,  46  Tex.  Gr.  R. 
496. 
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Where,  soon  after  a  strike  was  declared, 
the  employer  secured  men  to  take  the  place 
of  the  strikers,  and  has  erer  since  had  an 
adequate  force,  and  Is  not  taking  any  new 
men,  and  of  the  eleren  men  who  left  the  em- 
ployment eight  soon  secured  other  employ- 
ment in  the  same  kind  of  work,  and  three 
luiTe  left  the  commonwealth,  and  the  interna- 
tional organization  with  which  the  strikers' 
labor  union  was  affiliated  ceased  to  aid  their 
efforts  any  further,  the  strike  was  ended  so 
that  thereafter  driving  a  wagon  through 
the  streets,  bearing  a  placard  announcing 
the  existence  of  a  strike,  was  manifestly 
intended  to  injure  the  employer,  and  was 
done  "maliciously"  within  the  legal  meaning 
of  that  word.  M.  Steinert  &  Sons  Co.  t. 
Tagen,  93  N.  E.  584,  585,  207  Mass.  394,  32 
U  R.  A.  (N.  S.)  1013. 

Rev.  St  1898,  |  4053,  defines  ''maUce" 
and  '*maliciouBly"  as  importing  a  wish  to  vex, 
annoy,  or  injure  another  person,  or  an  intent 
to  do  a  wrongful  act.  Section  4427  provides 
that  every  person  who  willfully,  unlawfully, 
and  maliciously  administers  any  poison  to  an 
animal,  the  property  of  another,  is  punish- 
able. Under  such  sections,  the  fact  that  the 
owner  of  a  dog  poisoned  by  defendant  was 
unknown  to  defendant  did  not  preclude  a 
finding  that  the  poison  was  administered  ma- 
liciously. State  V.  Coleman,  82  Paa  465,  466, 
29  Utah,  417. 

Under  a  statute  providing  that  every  per- 
son who  shall  maliciously  administer  or 
cause  to  be  administered  or  taken  any  de- 
structive substance,  with  intent  to  cause 
death,  shall  be  punished,  etc,  and  who  shall 
use  or  cause  to  be  used  any  instrument  with 
the  intention  to  procure  a  miscarriage  shall 
be  imprisoned,  etc.,  the  word  "maliciously" 
is  not  applicable  to  the  offense  of  abortion  as 
therein  defined.  Johnson  v.  People,  80  Pac 
133,  135,  83  Colo.  224,  108  Am.  St  Rep.  85. 

''Under  Pen.  Code,  art  4,  §  7,  defining  the 
words  'malice'  and  'maliciously'  as  importing 
a  wish  to  vex,  annoy,  or  injure  another 
person,  or  an  intent  to  do  a  wrongful  act 
established  either  by  proof  or  presumption 
of  law/'  where  a  defendant  was  on  trial  for 
assault  in  the  first  degree,  the  crime  involved 
a  specific  intent  as  the  gist  of  the  offense, 
and  it  was  error  for  the  court  to  Instruct 
that,  when  an  unlawful  act  is  shown  to  have 
been  deliberately  committed  for  the  purpose 
of  injoxing  another,  it  is  presumed  to  have 
been  committed  with  a  malicious  and  guilty 
intent,  and  the  law  presumes  that  a  person 
intends  the  ordinary  consequences  of  any 
voluntary  act  committed  by  him.  State  v. 
Schaefer,  88  Pac.  792,  793,  35  Mont  217. 

The  term  **mallciously  injuring,*'  within 
Wis.  St.  1898,  i  44e6a,  which  imposes  pun- 
lament  or  fine  on  any  two  or  more  persons 
who  shall  combine  for  the  purpose  of  will- 
fully or  ''maliciously  injuring''  another,  etc., 
is  Intended  to  add  something  to  the  word 


"willfully ,**  and  imports  doing  a  harm  ma* 
levolently  for  the  sake  of  the  harm,  as  an  end 
in  itself,  and  not  as  a  means  to  some  farther 
end  legitimately  desired.  Aikens  v.  Wiscon- 
sin, 25  Sup.  Ct  3,  5,  195  U.  S.  194,  49  L.  Ed. 
154. 

"The  word  'maliciously'  imports  'an  in- 
tent to  do  a  wrongful  act,**"  and  its  absence- 
from  an  accusation  under  Pen.  Code,  S  415, 
for  disturbing  the  peace,  is  fully  supplied  by 
the  charge  that  defendant  willfully  and  un- 
lawfully disturbed  the  peace  by  fighting.  La- 
rue V.  Davies,  97  Pac.  903,  904,  8  Cal.  App. 
760. 

Where  a  statute  provides  that  every  x>er- 
son  who  shall  wiUfuUy  and  maliciously  kiU, 
maim,  or  disfigure  horses,  etc.,  shall  be  pun- 
ished, the  word  "maliciously"  imports  a  crimi- 
nal motive,  intent,  or  purpose.  Roberts  v. 
United  States,  126  Fed.  897,  903,  61  C.  C.  A. 
427  (citing  Commonwealth  v.  Brooks,  9  Graj 
[76  Mass.]  303). 

"Maliciously,"  as  used  in  Acts  1897,  p. 
257,  c.  106,  making  it  a  felony  for  any  one 
to  "maliciously"  cut  and  remove  timber,  for 
the  purpose  of  marketing,  from  the  lands  of 
another  without  the  owner'^  consent,  does  not 
mean  actual  malice  toward  the  owner,  but 
is  used  in  the  broad  legal  sense  of  criminal 
intention  to  define  that  state  of  mind  of  a 
person  who  does  a  wrongful  act  intentionally 
or  willfully  and  without  legal  justification 
or  excuse.  The  word  "feloniously"  fully  cov- 
ers the  meaning  of  "maliciously"  as  so  used, 
and  "feloniously,"  as  defined  in  the  Century 
Dictionary,  means  "with  deliberate  intent  to 
commit  a  wrongful  act,  the  act  being  in  law 
such  as  constitutes  a  crime  of  the  class  term- 
ed felonies,*"  and  in  Webster's  Dictionary, 
"In  a  legal  sense,  done  with  the  intent  to 
commit  a  crime."  In  comparing  the  judicial 
definitions  of  the  words  "felonious"  and  "fe- 
loniously" in  Words  and  Phrases  Judielally 
Defined,  vol.  8,  p.  2731  et  seq.,  with  the  defi- 
nition of  the  word  "malicious,"  In  volume  5 
of  the  same  work,  at  page  4307,  it  is  found 
that  the  words  are  often  construed  ta  have, 
the  same  meaning,  namely,  "with  criminal 
intent,"  or  "with  Intent  to  commit  crime." 
State  V.  Smith,  105  S.  W.  68,  69,  70, 119  Tenn. 
521. 

In  an  action  by  an  employ^  against  a^ 
third  party  for  wrongfully  causing  plaintiff's 
discharge  in  violation  of  contract,  the  decla- 
ration must  show  that  defendant  knew  of  the 
existence  of  such  contract,  and  such  fact 
cannot  be  inferred  from  an  allegation  that  he 
"maliciously"  caused  plalntiff^s  discharge, 
which  means  no  more  than  he  acted  willfully 
and  intentionally.  McGurk  v.  Cronenwett, 
85  N.  E.  576,  577,  199  Mass.  457,  19  L.  R.  A. 
(N.  S.)  561. 
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'Maliciously"  In  the  law  means  "inten- 
tionally." It  is  not  sufficient  to  sustain  an 
action  for  malicious  prosecution,  to  prove 
that  the  aflldavlt  upon  which  the  arrest  was. 
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Diade  was  false.  It  must  also  appear  that  the 
affiant  either  knows-  it  was  false,  or  did  not 
have  reasonable  and  probable  cause  to  be- 
lieve it  to  be  true.  Izzo  v.  Viscount,  64  AtL 
953,  954,  74  N.  J.  Law,  95. 

The  words  "willfully,"  **unlawfully," 
"feloniously,"  and  "maliciously"  import  only 
that  criminal  intent  which  is  the  necessary 
part  of  every  felony,  or  other  crime,  but  they 
do  not  necessarily  include  the  specific  "pur- 
pose" to  do  the  act  which  is  an  element  of 
the  crime  charged.  Whether  the  indictment 
is  on  a  statute  or  at  the  common  law,  it 
is  a  rule  universal  and  without  exception 
that  every  intent,  like  everything  else,  which 
the  law  makes  an  element  of  the  offense  must 
be  alleged,  for  otherwise  no  prima  facie  case 
appears.  Newby  v.  State,  105  N.  W.  1099, 
1100,  75  Neb.  33. 

Under  1  Mills*  Ann.  St  §§  1424,  1425,  pro- 
viding that,  if  any  person  shall  maliciously 
drive  cattle  from  their  usual  range,  he  shall 
be  guilty  of  a  misdemeanor  and  shall  be  lia- 
ble to  the  party  injured,  the  word  "ma- 
liciously" means  wrongful  act  done  intention- 
ally, without  Just  cause  or  excuse.  Richards 
V.  Sanderson,  89  Pac.  769,  771,  39  Colo.  270, 
121  Am.  St.  Rep.  167. 

Under  Rev.  St  1899,  providing  that  it 
shall  not  be  necessary  to  show,  in  the  trial 
of  an  offense  for  malicious  injury  to  prop- 
erty specified  in  that  article,  that  the  of- 
fense was  committed  from  malice  conceived 
against  the  owner  of  the  property  or  against 
the  animal  or  property  itself,  but,  if  the  act 
was  wrongfully,  intentionally,  and  willfully 
done,  it  may  be  inferred  it  was  done  mali- 
ciously, the  state  is  relieved  from  proving 
that  malice  was  held  toward  either  the  owner 
or  the  property,  but  in  both  sections  1988 
and  1989  (Ann.  St  1906,  pp.  1332,  1333)  gen- 
eral malice  is  retained  as  an  element,  and, 
though  it  may  be  inferred  from  certain  facts, 
it  is  not  necessarily  to  be  so  inferred,  and 
the  prohibited  offense  is  not  "willfully  and 
maliciously"  committed  unless  the  animal  is 
maimed,  beaten,  or  tortured  from  an  evil  im- 
pulse springing  from  a  state  of  mind  render- 
ing the  perpetrator  indifferent  to  the  suffer- 
ings of  the  animal  and  the  wrongful  quali- 
ty of  the  act.  State  v.  Prater,  109  S.  W.  1047, 
1049,  130  Mo.  App.  348. 

lU  wlU  impUed 

Rev.  Codes  1905,  |  9315,  provides  that 
every  person  who  maliciously  injures,  defac^ 
es,  or  destroys  any  real  or  personal  property 
not  his  own  is  guilty  of  a  misdemeanor. 
Held,  that  the  word  "maliciously,"  as  so  used, 
should  have  a  restricted  meaning,  and  im- 
ports actual  ill  will  or  revenge  and  an  intent 
to  annoy  the  owner  of  the  property  injured. 
State  V.  Minor,  117  N.  W.  528,  17  N.  D.  454, 19 
L.  R.  A.  (N.  S.)  273. 

Am  with  malice  aforetlioi&sliLt 
In  a  prosecution  for  mayhem,  a  request 
for  a  charge  that,  before  the  accused  could  be 


convicted,  the  Jury  must  be  satisfied  beyond  t 
reasonable  doubt  that  the  act  was  done  un- 
lawfully, intentionally,  and  with  malice  afore- 
thought, was  properly  refused,  sinoe  the  term 
"malice  aforethought"  is  not  necessarily 
synonymous  with  "malidouBly,"  as  used  by 
the  statute  defining  mayhem.  Oreen  v.  State, 
44  South.  194,  195,  151  Ala.  14,  125  Am.  8t 
Rep.  17, 15  Ann.  Ctes.  81. 

"Maliciously"  and  •'malice  aforethought" 
do  not  mean  the  same  thing.  Malice  compre- 
hends ill  will,  a  wickedness  of  disposition, 
cruelty,  recklessness,  a  mind  regardless  of  so- 
cial duty,  etc.,  while  "malice  aforethought" 
or  "premeditated"  design  has  a  more  intense 
meaning.  They  comprehend,  not  only  what 
is  included  within  the  term  "malice,"  but  in 
addition  thereto  mean  "premeditated  malice." 
Brett  V.  State,  47  South.  781,  783,  94  Miss.  669 
(citing  5  Words  and  Phrases,  p.  4804;  1  Bish. 
Cr.  Law  [8th  Ed.]  p.  261;  Patterson  ▼.  State, 
66  Ind.  185;  Tutt  v.  Commonwealth,  46  S.  W. 
675,  104  Ky.  299;  State  v.  Green,  7  South. 
793,  42  La.  Ann.  644;  State  v.  Curtis,  70  Mo. 
594;  Cravey  v.  State,  36  S.  W.  658,  86  Tex 
Cr.  R.  90,  61  Am.  St.  Rep.  833). 

MALIGNANT  PUSTULE 

As  disease,  see  Disease. 

"Malignant  pustule"  Is  the  result  of  an 
infection  from  coming  in  contact  with  poison- 
ous animal  matter.  Delaney  ▼.  Modem  Acci- 
dent Club,  97  N.  W.  91,  94,  121  Iowa,  528,  63 
L.  R.  A.  603  (citing  Bacon  v.  United  States 
Mut  Ace.  Ass'n,  25  N.  E.  899,  123  N.  T.  804, 
9  L.  R.  A.  617,  20  Am.  St  Rep.  749. 

MALINGER 

The  term  "malinger"  means  to  feign  or 
induce  sickness,  and  a  malingerer  is  one  who 
feigns  or  induces  illness  to  avoid  service  or 
shirk  duty,  especially  a  soldier  or  sailor. 
Wells  V.  Missouri-Edison  Electric  Co.,  84  S. 
W.  204,  207,  108  Mo.  App.  607. 

MALPOSITION  OF  THE  JAW 

See   Correction  of  Malposition  of  the 
Jaw. 

MALPRACTICE 

Attorney 
Under  Code  Civ.  Proc.  |  67,  providing 
that  any  attorney  guilty  of  any  deceit,  mal- 
practice, crime,  or  misdemeanor  shall  be  dis- 
barred, an  attorney  who,  to  secure  his  fee, 
settles  with  a  party  against  whom  he  was  re- 
tained to  enforce  claims,  and  assigns  his  con- 
tracts with  his  clients  to  enforce  such  claims, 
and  notifies  them  to  settle  directly  with  the 
other  party,  agreeing  to  facilitate  any  settle- 
ment that  such  other  party  may  desire  to 
make,  is  guilty  of ''malpractice.'*  In  re  Clark, 
77  N.  B.  1,  6,  184  N.  Y.  222, 
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An  attorney  who  persuades  a  client,  wbo 
<!annot  understand  EngUah,  to  repudiate  a 
settlement  in  an  action  and  to  verity  a  reply 
setting  up  the  settlement,  when  the  attorney 
had  no  reasonable  expectation  of  supporting 
the  pleading  with  proof,  and  before  Judgment 
is  rendered  against  his  client  brings  a  gar- 
nishment suit  against  the  cUent,  who  does 
not  learn  of  the  suit  until  Judgment  is  taken 
against  him,  is  guilty  of  "malpractice.'i  In 
le  Thatcher,  190  Fed.  969, 1010. 

Physteiam 

"'Malpractice'  is  the  bad,  professional 
treatment  of  disease  or  bodily  injuries,  from 
reprehensible  ignorance  or  carelessness  or 
with  criminal  intent"  Where  a  patient,  be- 
fore an  operation,  is  not  suffering  from  a  dis- 
location of  the  hip,  and  the  physician  diagno- 
ses the  patient's  trouble  as  a  partial  dislo- 
cation and  treats  her  for  such  dislocation, 
thereby  causing  great  pain  and  permanent  in- 
jury, the  physician  is  quilty  of  "malpractice." 
Grainger  v.  Still,  85  S.  W.  1114,  1119,  187 
Mo.  197,  70  L.  R.  A.  49. 

MALT 

MALT  LIQUOB 

See  Fermented  and  Malt  liQUora;   6nb- 

sUtute  for  Malt  Liquor. 
See,  also,  Spirituous  Liquors. 

Where  *a  beverage  contained  no  alcohol, 
preservatives,  or  saccharine,  and  was  nonin- 
tozicating,  but  did  contain  6.78  per  cent  malt, 
it  was  a  "malt  liquor,"  within  Acts  1908,  c. 
115,  §  1,  prohibiting  the  sale  within  the  state 
of  any  vinous,  alcoholic,  malt,  intoxicating, 
or  spirituous  liquors.  Purity  Extract  &  Tonic 
Co.  V.  Lynch,  56  South.  316, 100  Miss.  650. 

Ky.  St  1909,  i  2557,  making  it  unlawful, 
after  a  local  option  election  resulting  In  a 
vote  against  sale  of  "spirituous,  vinous,  or 
malt  liquors,"  to, sell  any  such  liquors,  is  not 
in  view  of  prior  Judicial  construction  of  the 
words  in  prior  statutes  on  the  subject,  violat- 
ed by  sale  of  malt  liquor  containing  less  than 
2  per  cent,  of  alcohol,  and  nonintoxicating  in 
the  largest  quantity  in  which  it  may  be 
drunk.  City  of  Bowling  Green  v,  McMuUen, 
122  S.  W.  823,  134  Ky.  742,  2Q  L.  R.  A.  (N.  S.) 
895. 

llie  words  "malt  liquor**  are  words  in 
common  and  ordinary  use  and  did  not  ro* 
quire  definition  in  a  prosecution  for  Baling 
intoxicating  liquors.  It  was  not  necessary,  in 
prosecution  under  a  statute  forbidding  sale  of 
malt  liquor,  to  prove  that  malt  liquor  was 
Intoxicating.  State  v.  0*Gonnell,  58  AtL  59, 
60,  99  Me.  6L 

Under  a  statute  imposing  a  tax  upon  the 
business  of  trafficking  in  spirituous,  vinous, 
malt  or  other  intoxicating  liquors,  ''malt  Uq- 
uors,"  whether  intoxicating  or  not,  are  sub- 
ject to  the  tax.  La  Follette  v.  Murray,  91 
N.  £.  294,  295,  81  Ohio  St.  474. 
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Malt  liquors**  include  nonintoxicating, 
as  well  as  intoxicating,  liquors.  Common- 
wealth V.  Goodwin,  64  S.  E.  64,  56p  109  Va. 

82a 

The  generic  term  ''malt  liquors'*  in- 
cludes liquor  containing  any  percentage  of 
alcohol  as  the  product  of  malt  brewing, 
whether  the  product  is  intoxicating  or  not 
La  Follette  v.  Murray,  91  N.  E.  294,  295,  81 
Ohio  St  474. 

"Malt  rose**  is  a  beverage  made  to  imitate 
lager  beer,  having  the  same  general  color, 
taste,  and  appearance,  and  containing  from 
.74  to  1.18  per  cent  of  alcohol.  It  is  a  fer- 
mented or  malt  liquor  within  liquor  tax  law 
(Laws  1897,  p.  207,  c.  312),  regulating  the 
sale  of  fermented  or  malt  liquors.  People  v. 
Cox,  94  N.  T.  Supp.  526,  529,  106  App.  Div. 
299. 

The  term  "malt  liquors,**  as  used  in  Acts 
1910  (Ex.  Sess.)  No.  4,  to  define  the  meaning 
of  the  term  "grog  or  tippling  shop,**  in  prohi- 
bition districts,  includes  only  malt  liquors 
that  are  intoxicating.  State  v.  Maroun,  55 
South.  472,  473,  128  La.  829. 

"Malt  liquors"  are  the  product  of  a  pro- 
cess by  which  grain  is  steeped  in  water  to  the 
point  of  germination,  the  starch  being  thus 
converted  into  saccharine  matter,  which  is 
kiln  dried,  then  mixed  with  hops,  and  by  a 
further  process  of  brewing  made  into  a  bever- 
age; porter,  ale,  beer,  etc.,  being  embraced 
within  the  expression.  Marks  v.  State,  48 
South.  864,  868,  159  Ala.  71,  183  Am.  St 
Rep.  20. 

The  term  "malt  liquors,**  as  used  in  the 
proYlsion  of  article  229  of  the  (Constitution, 
which  reads,  "This  restriction  shall  not  apply 
to  dealers  in  distilled,  alcoholic  or  malt  liq- 
uors,'* and  whereby  political  corporations, 
throughout  the  state,  are  left  free  to  Impose 
license  taxes  upon  the  dealers  thus  mention- 
ed, without  regard  to  the  action  or  nonaction 
of  the  state  in  such  cases,  must  be  regarded 
as  applying  to  malt  liquors  which  are,  or  may 
be,  used  as  beverages,  and  which  are  intoxi- 
cating, and  as  having  no  application  to  malt 
liquors  which  are  not  or  may  not  be,  so  used, 
and  are  not  intoxicating.  City  of  Shreveport 
V.  Smith,  57  South.  652,  653,  130  La.  126. 

Act  Sept  5,  1906  (Acts  1908,  p.  1112),  pro- 
viding a  revenue  for  the  development  and 
conduct  of  the  penitentiary  system,  and  to 
buy  farm  lands  and  equipment  as  needed  in 
the  management,  control,  and  employment  of 
convicts  by  requiring  a  license  of  all  persons 
manufacturing,  selling,  or  distributing  any 
'imitation  of  beer,  ale,  wine,  whiskey,  or  other 
spirituous  or  malt  liquors,  as  used  in  that  ar- 
ticle providing  that  the  tax  on  malt  liquors 
shall  be  devoted  to  the  support  of  the  conunon 
schools,  has  referrence  to  and  is  Intended  te 
include  only  such  malt  liquors  as  are  intoxi- 
cating in  their  nature.  Carroll  v.  Wright,  63 
S.  E.  260,  268,  131  Ga.  728. 
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St.  1898,  c.  1565c,  prohibiting  the  sale  of 
any  spirituous,  malt,  ardent,  or  intoxicating 
liquors  or  drinks  In  no-license  territory,  when 
considered  in  connection  with  section  1565, 
as  amended  by  Laws  1905,  p.  520,  c.  341,  pro- 
viding that  proof  of  the  sale  of  any  malt, 
spirituous,  vinous,  or  distilled  liquor  shall  be 
deemed  proof  of  the  sale  of  intoxicating  liq- 
uors, etc.,  is  violated  by  a  sale  of  malt  liq- 
uors or  drinks  which  are  the  product  where 
the  alcohol,  produced  by  fermentation,  of 
which  malting  is  a  preliminary  process,  re- 
mains in  the  liquor  drawn  off  from  the  malt, 
or  by  a  sale  of  spirituous  liquors  or  drinks 
which  are  the  product  where  the  alcohol  is 
separated  by  distillation  so  that  the  liquor 
separated  contains  a  percentage  of  alcohol, 
or  by  a  sale  of  ardent  liquors  or  drinks,  or  by 
a  sale  of  intoxicating  liquors  or  drinks,  and 
hence  a  sale  of  malt  liquor  containing  alcohol 
is  an  offense,  though  the  beverage  is  a  non- 
intoxicant  Pennell  v.  State,  123  N.  W.  115, 
116, 141  Wis.  35. 

Under  Ky.  St.  i  2557,  prohibiting  the 
sale  of  spirituous,  vinous,  and  malt  liquors 
in  local  option  territory,  a  sale  of  malt  liq- 
uor whether  it  intoxicates  some  people  or 
not  or  is  only  a  mild  intoxicant,  or  whether 
accused  believed  that  it  was  an  innocent  soft 
drink,  is  an  offense.  Flanders  v.  Common- 
wealth, 180  S.  W.  809,  811,  140  Ky.  38. 

Byrd  Law  (Acts  1908,  pp.  275-287,  c  189) 
I  23^,  defines  ''malt  beverage**  a  nonintoxl- 
catlng  liquor,  and  requires  the  manufacturer 
to  pay  a  special  license  tax  and  give  a  bond. 
Section  28  provides  that  the  act  shall  not  af- 
fect municipal  charter  provisions  respecting 
licenses.  Manassas  Charter  (Acts  1901-2,  p. 
216,  c.  215 ;  Acts  1906,  p.  204,  c.  128)  i  14, 
requires  the  payment  of  license  to  sell  "malt 
liquors."  Held,  that  "malt  beverage"  is  a 
malt  liquor  within  the  charter  provision,  and 
that  compliance  with  the  Byrd  law  does  not 
avoid  necessity  for  complying  with  the  char- 
ter provision.  Commonwealth  v.  Goodwin,  64 
S.  E.  54,  56,  109  Va.  828. 


The  term  "beer"  being  presumed  to  refer 
to  a  malt  liquor,  a  charge  of  illegally  selling 
malt  liquors  is  supported  by  evidence  of  the 
sale  of  beer,  although  the  specific  kind  of 
beer  Is  not  shown.  Wilson  v.  State,  57  South. 
503,  3  Ala.  App.  15a 

The  courts  will  take  Judicial  notice  that 
lager  beer  is  a  "malt  liquor,"  the  sale  of 
which  is  prohibited  by  statute.  Purcell  v. 
State,  55  South.  847,  848,  61  Fla.  43. 

The  term  "malt  liquor,"  as  used  in  the 
liquor  tax  law  (Laws  1897,  p.  207,  c.  312), 
regulating  the  sale  of  malt  liquors,  includes 
lager  beer.  Culllnan  v.  McGovern,  94  N.  Y. 
Supp.  525,  526. 

Common  beer  is  a  malt  liquor  within  Ky. 
St  I  2557,  prohibiting  the  sale  of  malt  liq- 


uors in  local  option  territory,  and  its  sale  Is 
prohibited  irrespective  of  t^  label  (m  tbe 
bottles  or  the  name  adopted.  Flanders  ▼. 
Commonwealth,  180  S.  W.  809»  811,  140  Ky. 
38. 

An  aflSdavit  charging  accused  with  the 
unlawful  sale  of  a  "pint  of  beer^'  sufficiently 
alleged  a  sale  of  malt  liquor  so  as  to  render 
the  afildavit  sufficient;  "beer"  being  a  fer- 
mented liquor  or  a  malt  liquor  made  from 
malted  grain  or  hops  or  other  bitter  flavors. 
Turner  v.  State,  93  N.  B.  225,  226,  175  Ind.  1. 

Under  an  indictment  for  the  illegal  sale 
of  "malt  liquor,"  where  the  testimony  of  a 
witness  was  that  he  bought  *%eeT"  it  soffi- 
dently  appeared  that  the  word  was  used  by 
the  witness  in  the  sense  of  malt  liquor. 
Locke  V.  Commonwealth  (Ky.)  74  S.  W.  654, 
655 ;  State  v.  Glbbs,  128  N.  W.  810, 109  Mlim. 
247,  25  L.  R.  A.  (N.  S.)  449. 

Cider 

ader  is  not  a  "malt  liquor.'*  Malt  liq- 
uors are  intoxicating  but  cannot  be  classed  as 
spirituous.  Donithan  v.  Commonwealth,  64 
S.  E.  1050, 109  Va.  846. 

As  intozioatiiis  liquor 

See  Intoxicating  Liquor* 

As  liquor 

See  Liquor. 

MAI«T  ROSE 

As  liquor,  see  Liquor;  Malt  Liquor. 

MALUM  IN  SE 

Acts  "malum  in  se**  are  generally  regard- 
ed as  absolutely  void  in  the  sense  that  no 
right  or  claim  can  be  derived  from  them.  In 
re  T.  H.  Bunch  Co.,  180  Fed.  519,  527.. 

MAN 

See  Confidence  Man;   Reasonable  Man; 

Signal  Man. 
Man  in  charge  of  train,  see  Conductor. 
Men  as  meaning  one,  see  Men. 

"Man''  is  a  term  to  designate  a  male  per- 
son over  21  years  of  age.    Hartsell  v.  State, 

116  S.  W.  1159,  55  Tex.  Cr.  R.  389;    White 
V.  Same  (Tex.)  151  S.  W.  826. 

An  instruction,  on  the  trial  -of  a  man  for 
murder,  that  to  establish  the  defense  of  self- 
defense  it  must  appear  that  the  circumstanc- 
es were  sufficient  to  excite  the  fears  of  a 
reasonable  "man"  or  one  reasonably  coura- 
geous and  reasonably  self-possessed,  and  not 
of  a  coward,  is  not  erroneous  for  the  use  of  the 
word  "man,"  which  is  used  in  its  generic 
sense.    Anderson  v.  State,  48  S.  E.  835,  836, 

117  Ga.  255. 

Minor 

Under  Pub.  St  1901,  c.  278,  |  15,  provid- 
ing that,  if  any  man  shall  unlawfully  and 
carnally  know  any  woman  dtdld  under  the 


MAN  OF  STRAW 


247 


MAKAOEMENT 


age  of  16  years,  he  sball  be  Imprisoned,  etc., 
the  word  "man**  Indades  persons  of  the  male 
sex  who  are  capable  of  committing  rape,  and 
is  not  limited  to  adult  males.  State  v.  Burt, 
71  Aa  dO,  75  N.  H.  64,  Ann.  Gas.  1912A,  282. 

MAK  OF  STRAW 

See  Straw  Man. 

MANAGE 

See  Invest  and  Manage;    Mismanage — 
Mismanagement 

The  general  power  to  ''manage*'  their 
"real  or  personal  estate  as  if  sole,*'  given  to 
married  women  by  Rev.  St  c.  61,  §  1,  in- 
cludes that  of  submitting  to  arbitration  a 
question  of  damages  for  the  flowage  of  their 
s^arate  lands,  and  of  covenanting  to  abide 
the  award.  Duren  v.  Getchell,  56  Me.  241, 
248. 

The  phrase  "managed  and  cared  for  by 
them"  in  a  wiU  whereby  testator  gave  his 
residuary  estate  to  his  son  to  be  held  in 
trost  by  his  executors  and  "managed  and 
cared  for  by  them"  for  his  son's  benefit,  un- 
til he  arrived  at  a  designated  age,  etc.,  im- 
plies that  the  executors  should  receive  the 
rents  and  profits.  Hlggins  v.  Downs,  91  N. 
Y.  Supp.  987.  938,  101  App.  Dlv.  119. 

As  oondvot  or  esrry  on 

The  words  "manage,  control,  invest,  and 
reinvest,"  as  used  in  a  will  whereby  testator 
conferred  on  his  executors  power  to  "man- 
age, control,  invest,  and  reinvest"  the  resid- 
uary estate  and  the  income  thereof,  and  sell 
or  convey  all  or  any  part  thereof,  with  or 
without  covenants,  in  their  discretion,  did  not 
warrant  the  executors  in  carrying  on  the 
business  of  a  corporation  in  which  testator 
had  invested,  so  that  he  owned  nearly  all 
of  its  stock  "and  bonds,  especially  In  view  of 
a  codicil  commanding  the  executors  to  incur 
no  debts  except  in  liquidation  of  debts  out- 
standing at  testator's  decease.  In  re  Cor- 
bin's  Will,  91  N.  Y.  Supp.  797,  799,  101  App. 
Dlv.  25. 

As  eontrol 

Under  Glv.  Code,  i  857,  subd.  1,  author- 
izing a  trust  to  sell  realty  and  apply  or  dis- 
pose of  the  proceeds,  in  accordance  with  the 
trust  instrument,  where  a  trust  deed,  besides 
empowering  the  trustee  to  sell  the  property 
to  obtain  money  for  the  payment  of  the  in- 
debtedness, also  empowered  him  to  manage 
the  same,  the  word  "manage"  gave  only  such 
control  of  the  property  as  was  proper  in  the 
lawful  execution  of  a  trust  created  as  securi- 
ty for  an  indebtedness.  Younger  v.  Moore, 
103  Pac.  221,  223,  155  Gal.  767. 

The  word  "manage"  means  to  direct,  con- 
trol, govern,  administer,  or  oversee.  Under 
Civ.  Code,  f  857,  subd.  3,  authorizing  the 
creation  of  a  trust  to  receive  rents  and  prof- 
its of  real  property  and  pay  them  to  or  apply 
them  to  the  use  of  any  person,  and  section 


863,  providing  that  when  a  trust  is  created 
the  whole  estate  is  vested  in  the  trustee,  sub- 
ject to  the  trust  a  trust  may  be  created  to 
"manage"  property  and  to  collect  the  income, 
issues,  and  profits  thereof  and  pay  them  to 
specific  persons,  though  the  word  "manage" 
is  not  mentioned  in  the  section  authorizing 
the  creation  of  the  trust  In  re  Heywood's 
Estate,  82  Pac.  755,  757,  148  CaL  184. 

BCANAGEMEKT 

See  Exclusive  Management  and  Control; 
Fraud  in  Management;  Sole  Manage- 
ment; Under  the  Control,  Management, 
or  Operation. 

Intrusted  with  management  see  Intrust 

Since  a  conviction  of  a  violation  of  Act 
April  26,  1909  (Laws  1909,  c  196),  punishing 
one  who  shall  engage  ot  assist  in  operating  or 
managing  any  house  of  prostitution,  cannot 
be  had  unless  it  is  shown  that  accused  had 
control  of  and  conducted  or  assisted  in  the 
management  and  operation  of  the  affairs  of 
the  house  in  some  manner,  or  that  he  was 
able  to  bring  about  or  assist  In  bringing 
about  prostitution,  a  charge  that  if  accused 
in  any  manner  aided  or  abetted  a  third  per- 
son in  the  management  of  the  house  he  is 
guilty  is  erroneous;  the  word  '^management" 
meaning  the  act  of  managing ;  the  manner  of 
treating,  directing,  carrying  on,  or  using  for 
a  purpose.  TrozsH)  v.  People,  117  Pac.  160, 
154,  51  Colo.  328. 

Bffawageittent  and  eontrol 

The  words  "management  and  control," 
as  used  in  Rev.  St  1887,  |  2498,  relating  to 
the  management  and  control  by  a  husband 
of  his  wife's  separate  property,  have  a  well- 
defined  meaning,  and  under  the  provisions  of 
section  15  must  be  construed  according  to 
the  context  and  approved  usage  of  the  lan- 
guage. The  power  to  manage  implies  the 
power  to  control.  To  manage  money  is  to 
employ  or  Invest  it  The  word  "control" 
means  to  have  authority  over  a  particular 
matter  or  thing,  and  the  phrase  "manage- 
ment and  control"  implies  the  possession  of 
the  thing  managed  or  controlled,  or  the  right 
to  the  possession  tliereof.  Sencerbox  v.  First 
Nat  Bank  of  Idaho,  93  Pac.  369,  371,  14  Ida- 
bo,  95  (citing  2  Words  and  Phrases,  p.  1549; 
5  Words  and  Phrases,  p.  4317). 

Management  of  vessel 

The  unloading  of  cargo  in  the  port  of 
discharge  by  stevedores  has  no  relation  to  the 
"management  of  the  vessel"  within  the  mean- 
ing of  the  third  section  of  the  Harter  Act 
(Act  Feb.  13, 1893,  c.  105,  26  St  445),  not  being 
an  act  done  with  any  view  of  such  manage- 
ment, but  relates  to  the  care  or  delivery  of 
cargo  within  the  meaning  of  the  first  sec- 
tion. The  Germanic,  124  Fed.  1,  4,  5,  59  C.  C. 
A.  521. 

The  negligent  failure  of  the  master  of  a 
vessel  to  make  proper  use  of  the  ventilating 
apparatus  during  the  course  of  a  five  months* 
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voyage,  by  reason  of  which,  and  the  pres- 
ence in  the  cargo  of  a  large  quantity  of  coke, 
the  wicker  or  straw  coverings  on  a  large 
number  of  wine  bottles  were  sweated  and 
ruined,  was  not  a  fault  or  error  in  the  man- 
agement of  the  vessel,  within  the  meaning  of 
Barter  Act  Feb.  13,  1893,  c.  105,  §  3,  but 
"negligence,  fault,  or  failure  in  proper. 
♦  ♦  ♦  care  of  *  *  *  merchandise  or 
property"  within  section  1,  for  which  the 
owner  of  the  vessel  is  liable.  The  Jean  Bart, 
197  Fed.  1002,  1005. 

Where  a  ship  was  at  the  commencement 
of  a  voyage  in  all  respects  seaworthy  and 
properly  manned  and  supplied,  damage  to  a 
sugar  cargo  from  fresh  water  which  escaped 
into  the  hold  where  the  sugar  was  stowed 
while  the  cargo  was  being  discharged,  by  rea- 
son of  a  valve  having  been  improperly  left 
open  while  water  from  the  river  was  being 
pumped  into  the  engine  tank,  was  due  to  a 
fault  in  the  "management'*  of  the  vessel,  for 
which  she  is  exempt  from  liability  by  section 
3  of  the  Barter  act  (Act  Feb.  13,  1893,  c.  105, 
27  Stat.  445,  providing  that,  if  the  owner  of 
any  vessel  transporting  merchandise  or  prop- 
erty to  or  from  any  port  in  the  United  States 
shall  exercise  due  diligence  to  make  the  ves- 
sel seaworthy  and  properly  manned,  equip- 
ped, and  supplied,  neither  the  vessel,  her 
owner  or  owners,  agent  or  charterers,  shall 
be  responsible  for  the  damage  resulting  in 
the  management  of  the  vessel.  The  Wild- 
croft,  130  Fed.  521,  527,  65  C.  C.  A.  145;  Id., 
124  Fed.  631,  637. 

The  action  of  the  master  of  a  vessel  in 
permitting  whale  oil,  which  leaked  from  bar- 
rels, to  remain  in  the  bilges,  with  the  object 
of  saving  it  at  the  end  of  the  voyage,  did  not 
pertain  to  the  "management  of  the  vessel," 
within  section  3  of  the  Barter  act  (Act  Feb. 
13,  1893,  c.  105,  27  Stat.  445);  but  Injury  to 
other  cargo  from  such  oil  arose  from  "failure 
in  proper  care  of  the  cargo,"  within  section  1, 
for  which  the  vessel  was  liable.  The  Per- 
siana,  185  Fed.  396,  397, 107  C.  C.  A.  416. 

The  tipping  of  a  vessel  by  the  head  by 
the  master  while  discharging  cargo  for  the 
purpose  of  examining  her  propeller,  and  hav- 
ing nothing  to  do  with  the  discharge  of  the 
cargo,  was  an  act  of  management  of  the  ship 
within  section  3  of  the  Barter  act  (Act  Feb. 
18,  1893,  c.  105,  27  Stat  445),  and,  where  the 
owner  had  complied  with  the  requirements 
of  said  section  at  the  commencement  of  tlie 
voyage  neither  he  nor  the  vessel  is  liable  for 
a  resulting  injury  to  the  cargo.  The  Indra- 
ni,  177  Fed.  914,  915,  101  C.  C.  A.  194. 

Operation  and  control  synonymous 

In  an  action  aguiust  an  abutting  owner 
for  injuries  from  defects  in  the  cover  of  a 
coal  liole,  where  the  complaint  predicates 
negligence  of  the  defendant  in  the  manage- 
ment, operation,  and  control  of  the  sidewalk, 
and  in  keeping  the  coal  hole  in  defective  or- 
der, and  in  failing  to  provide  proper  warning 


as  to  the  defective  state  of  the  coal  hole  cor- 
er,  there  is  no  legal  differentiation  bet^-eeu 
the  terms  ''management"  ^'operation,"  and 
"control,"  and  any  one  of  them  would  be  suf- 
ficient to  Justify  the  admission  of  testimony 
to  sustain  a  delinquency  intended  to  be  charg- 
ed. Maldosky  v.  Germania  Bank,  127  N.  Y. 
Supp.  292,  293. 


See  General  Manager;  Mine  Manager. 

Since  a  conviction  of  a  violation  of  Act 
April  26,  1909  (Laws  1909,  c.  196),  punisblng 
one  who  shall  engage  or  assist  in  operating 
or  managing  any  house  of  prostitution,  can- 
not be  had  unless  it  is  shown  that  accused 
had  control  of  and  conducted  or  assisted  in 
the  management  and  operation  of  the  affairs 
of  the  house  in  some  manner,  or  that  he  was 
able  to  bring  about  or  assist  in  bringing 
about  prostitution,  a  charge  that  if  accused 
in  any  manner  aided  or  abetted  a  third  per- 
son in  the  management  of  the  house  he  is 
guilty  is  erroneous;  the  word  "management" 
meaning  the  act  of  managing;  the  manner 
of  treating,  directing,  carrying  on,  or  using 
for  a  purpose;  and  the  word  "operate"  mean- 
ing to  put  into  or  to  continue  in  operation  or 
activity;  the  word  "manager"  meaning  one 
who  has  the  conduct  or  direction  of  anything; 
and  the  phrase  "to  carry  on,"  when  applied 
to  business,  meaning  to  prosecute,  to  help  for- 
ward, to  continue,  etc.  Trozzo  v.  People,  117 
Pac.  150,  154,  51  Colo.  323. 

Sess.  Acts  1901,  p.  219,  §  1,  requires  the 
owner,  proprietor,  lessee,  or  "keeper**  of  of- 
fice buildings,  etc.,  more  than  three  stories 
high,  to  provide  fire  escapes.  Section  5 
makes  the  owner,  proprietor,  lessee,  or  "man- 
ager" of  a  building,  required  to  be  equipped 
with  flr^  escapes,  who  neglects  for  60  days 
after  the  act  becomes  effective  to  comply 
with  the  act  guilty  of  a  misdemeanor.  Acts 
1903,  pp.  251,  252,  repealed  the  first  three  sec- 
tions of  the  act  and  enacted  new  sections  in 
their  place,  but  section  1  of  the  act  as  amend- 
ed required  the  owner,  proprietor,  lessee  or 
keeper  of  such  buildings  to  provide  escapes 
as  in  the  original  act  Section  2  provided 
that,  if  a  fire  escape  was  found  upon  inspec- 
tion to  be  unsafe,  the  ovraer,  proprietor,  les- 
see, or  keeper  should  repair  it,  and  section  5 
remained  unchanged.  Held,  that  the  words 
"manager  of  a  building"  did  not  necessarily 
mean  the  same  as  "keeper  of  a  building,'*  or 
denote  any  particular  duties  in  relation  to 
the  building,  and  one  charged  as  manager  of 
a  building  with  violating  the  act  could  not 
be  convicted,  in  the  absence  of  evidence 
showing  that  his  duties  made  him  a  keeper 
of  the  building.  State  r.  Oook  (Mo.)  12S  S. 
W.  212,  213. 

Gondnotor  ftnd  manasev 

The  words  "conductor**  and  "manager,** 
used  in  Ky.  St.  §§  705-800,  reqiUring  segre- 
gation of  white  and  negro  passengers,  and  re- 
quiring the  conductor  or  manager  to  see  that 
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the  statute  is  obeyed,  mean  the  same  person, 
except  where  one  not  designated  as  conduc- 
tor is  in  charge  of  a  train.  Ix>uisville  &  N. 
R.  Ck>.  V.  Renfro'B  Adm'r,  135  S.  W.  266,  268, 
142  Ky.  590,  33  L.  R.  A.  (N.  S.)  133. 

As  employ^  or  laborer 

See  Employ^;  Laborer. 

As  managiiig  asent 

See  Managing  Agent 

As  oAoer  of  corporation 

See  Oflacer  (Of  Corporation). 

As  ivorkman 

See  Workman. 

Mniiager  of  corporation 

The  word  "manager"  imports  agency, 
control,  and  authority  presumptively  suffl- 
dent  to  bind  a  corporation  on  a  bond  given  on 
certiorari  to  review  a  Judgmei^t  of  a  justice 
of  the  peace.  The  term  "manager,"  as  ap- 
plied to  a  private  corporation,  indicates  one 
who  has  the  general  direction  and  control  of 
its  affairs,  and,  when  used  in  connection 
with  the  seal,  imports  authority  to  sign  in 
behalf  of  the  corporation.  American  Inv. 
Co.  V.  Cable  Co.,  60  S.  E.  1037,  1039,  4  Ga. 
App.  106. 

The  president,  treasurer,  and  secretary 
of  a  stock  corporation  governed  by  General 
Corporation  Law  (Consol.  Laws  1909,  c.  28) 
1$  3,  34,  43,  and  Stock  Corporation  Law 
(Consol.  Laws  1909,  c.  59)  |  30,  vesting  the 
management  of  such  coi*porations  in  a  board 
of  directors  with  authority  to  appoint  officers 
with  defined  powers  and  duties,  are  not  in 
the  absence  of  evidence  of  their  powers  and 
duties,  within  Pen.  Code,  §  246,  making  every 
manager  of  a  cori)oration  by  which  a  libel,  is 
published  chargeable  with  the  publication 
thereof,  though  under  sections  242  and  244 
it  may  be  conceded  that  the  intent  to  publish 
a  libelous  article  constitutes  the  criminal  in- 
tent essential  to  constitute  criminal  liability, 
for  the  term  "manager"  does  not  embrace  the 
officers  of  a  corporation  as  such  with  au- 
thority to  prevent  a  libelous  publication  and 
to  publish  a  disavowal  thereof.  People  ex 
rel.  Carvalho  v.  Warden  of  City  Prison,  128 
N.  Y.  Supp.  837,  840,  144  App.  Dlv.  24. 

The  term  "manager"  Is  defined  as  "a 
person  appointed  or  elected  to  manage  the  af- 
fairs of  another.  The  term  Is  applied  to 
those  officers  of  a  corporation  who  are  au- 
thorized to  manage  Its  affairs."  State  v. 
Eyermann,  90  S.  W.  1168,  1169,  115  Mo.  App. 
C60. 

Laws  1901,  p.  73,  provides  that  the  man- 
ager, etc,  of  any  building  or  establishment 
from  which  dense  smoke  Is  emitted  shall  be 
deemed  guilty  of  a  misdemeanor.  Held,  that 
one  who  was  the  secretary  and  purchasing 
agent  of  a  company,  and  who  had  charge  of 
its  manufacturing  department,  and  exercised 
Bupervision  over  the  engine  room,  and  who 
was  regarded  by  other  employ^  and  officers 


as  a  de  facto  president,  was  "manager^  of 
the  concern  within  the  statute.  State  v. 
Hemenover,  87  S.  W.  482,  188  Mo.  381,  488. 

Manager  of  tbeater 

A  ticket  taker  at  a  theater  is  not  a  **per- 
son  who  manages  the  theater"  in  part  with- 
in Pen.  Code,  §  290,  declaring  a  person  who 
permits  to  remain  in  any  theater  owned,  kept, 
or  managed  by  him  In  whole  or  in  part  any 
child  under  the  age  of  16  years,  unless  accom- 
panied by  its  parent,  guilty  of  a  misdemean- 
or. People  ex  rel.  Jacques  v.  Flaherty,  107 
N.  Y.  Supp.  415,  416,  122  App.  Div.  878 ;  Id., 
84  N.  E.  1118,  191  N.  Y.  525. 

PubUslier  synonymoag 

The  fact  that  a  person  making  an  affida- 
vit of  publication  of  process  in  a  newspaper 
signs  himself  "publisher"  Instead  of  "editor,*' 
"proprietor,"  or  "manager,"  does  not  make 
proof  of  publication  defective,  though  the 
statute  requires  that  the  proof  shall  be  made 
by  the  "editor,"  "proprietor,"  or  "manager" 
of  the  newspaper;  the  word  "publisher"  be- 
ing used  in  the  sense  of  proprietor  or  man- 
ager. Stuart  V.  Cole,  92  S.  W.  1040,  1042,  42 
Tex.  Civ.  App.  478. 

MANAGIKO 

See  Running,  Conducting,  or  Managing. 

MAKAGIN G  AGBKT 

"Managing"  means  to  have  under  control 
and  direction;  to  guide;  and  employes  in 
charge  of  the  stopping  and  starting  of  a  train 
are  "managing"  it,  within  Mills'  St  |  1508. 
Whittle  V.  Denver  &  B.  G.  R.  Co.,  118  Pac. 
971,  972,  51  Colo.  382. 

Where  a  domestic  corporation  has  only 
one  agent  residing  in  this  state,  he  will  he 
held  to  be  its  "managing  agent"  within  Rev. 
St  I  2637,  subd.  10,  providing  that  in  an  ac- 
tion against  a  domestic  corporation  the  sum- 
mons may  be  served  on  its  managing  agent 
Wlckham  v.  South  Shore  Lumber  Co.,  61  N. 
W.  287,  288,  89  Wis.  23. 

Service  on  one  as  managing  agent  of  a 
corporation  not  authorized  to  receive  service 
is  void,'  regardless  of  whether  he  delivers  the 
process  to  the  corporation,  and  defendant 
may  Insist  that  it  will  not  be  bound  thereby, 
especially  where  it  promptly  repudiates  such 
service.  Kramer  v.  Buffalo  Union  Furnace 
Co.,  116  N.  Y.  Supp.  1101,  1102,  132  App.  Div. 
415. 

A  "managing  agent"  of  a  foreign  corpora- 
tion for  purpose  of  service  of  process  must 
l)e  some  person  vested  by  the  corporation 
with  general  powers  Involving  the  exercise  of 
Judgment  and  discretion,  as  distinguished 
from  an  ordinary  agent  or  attorney  who  acts 
in  an  inferior  capacity,  and  under  the  direc- 
tion and  control  of  superior  authority,  both 
in  regard  to  the  extent  of  his  duties  and  the 
manner  of  executing  it  Ritchie  v.  Illinois 
Cent  R.  Co.,  128  N.  W.  35,  37,  87  Neb.  631 
(Quoting  5  Words  and  Phrases,  p.  4320). 
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Where  a  foreign  corporation  has  an  of- 
fice in  the  state,  in  charge  of  the  person  who 
acts  for  the  corporation,  doing  business  for  It, 
he  Is  a  "managing  agent/'  within  Code  Civ. 
Proc.  §  432,  on  whom  service  of  process  could 
be  had.  Russell  v,  Pittsburgh  Life  &  Trust 
Co.,  116  N.  T.  Supp.  950,  963,  62  Misc.  Rep. 
403. 

One  who  succeeded  to  the  business  of  a 
firm,  and  in  its  name  corresponded  and  main- 
tained business  relations  with  a  foreign  cor- 
poration without  its  ever  having  heard  of 
him,  he  renting  and  maintaining  his  own  of- 
fice, and  merely,  transferring  to  the  corpora- 
tion bucket  shop  business  which  he  was  un- 
willing or  unable  to  handle,  was  not  its  man- 
aging agent,  within  Code  Civ.  Proc.  Neb.  §§ 
73,  75,  authorizing  service  of  process  on  such 
an  agent  Swarts  v.  Christie  Grain  &  Stock 
Co.,  166  Fed.  338,  344. 

The  term  "managing  agent,"  as  used  in 
section  4144,  Rev.  Codes,  relating  to  the  serv- 
ice of  process  on  domestic  corporations,  is  a 
generic  term,  and  does  not  refer  to  any  par- 
ticular person  or  ofllcer,  like  the  words  "pres- 
ident," "secretary,"  etc.  Densel  v.  Atlanta 
Mercantile  Co.,  106  Pac.  2,  3,  17  Idaho,  432. 

An  employ^  of  a  foreign  corporation  en- 
gaged In  the  sale  of  merchandise  under  a 
mail  order  system,  with  the  duty  of  deliver- 
ing such  orders  to  manufacturers  and  jobbers 
in  New  York  City  as  are  transmitted  to  him 
from  the  home  office  and  who  receives  the 
mall  of  the  corporation  at  its  New  York  office 
and  transmits  it  to  the  home  office,  and  who 
has  no  supervision  over  the  correspondence  or 
over  the  business,  and  who  is  employed  on  a 
weekly  salary  paid  by  check  from  the  home 
office,  is  not  a  "managing  agent"  of  the  cor- 
poration within  Municipal  Court  Act  (Laws 
1902,  c.  580)  §  31,  providing  that  service  of  a 
summons  on  a  corporation  may  be  made  by 
delivering  a  copy  to  the  president,  secretary, 
cashier,  or  "managing  agent"  Doykos  ▼. 
Montgomery,  Ward  &  Co.,  127  N.  Y.  Supp. 
227,22a 

A  "managing  agent"  must  be  in  charge, 
and  have  the  management  of  some  depart- 
ment of  the  corporation's  business,  the  man- 
agement of  which  requires  the  eserdse  of  an 
independent  Judgment  and  discretion.  While 
he  may  be  under  the  general  direction  of  the 
corporation,  yet,  in  the  management  of  his 
particular  department,  he  should  have  au- 
thority to  manage  and  conduct  It  as  his  Judg- 
ment and  discretion  direct  He  must  be  in 
the  exclusive  and  immediate  control  and  man- 
agement of  that  department  or  of  the  entire 
works  conducted  at  the  place  where  he  is  In 
charge.  Federal  Betterment  Co.  v.  Reeves, 
84  Pac.  560,  662,  73  Kan.  107,  4  L.  R.  A.  (N. 
S.)  460. 

An  agent  of  a  foreign  corporation,  whose 
contract  of  agency  demands  of  him  the  exer- 
cise of  judgment  in  the  business  matters  of 
his  principal,  and  who  has  charge  of  the 


business  of  his  principal  In  the  tenitoiy  cov- 
ered by  his  contract,  is  a  "managing  agent," 
within  the  meaning  of  sections  1074  and  1076, 
Cobbey's  Ann.  St  1903,  providing  for  the 
service  of  summons  upon  the  "managing 
agent"  of  a  foreign  corporation.  Ord  Hard- 
ware Co.  ▼.  J.  I.  Case  Threshing  Mach.  Co., 
110  N.  W.  661,  553,  77  Neb.  847,  8  L.  R.  A. 
(N.  S.)  770  (citing  Words  and  Phrases.  4321). 

To  constitute  a  "managing  or  business 
agent"  upon  whom  service  of  summons  could 
be  made,  the  agent  must  be  one  having  in  ef- 
fect a  representative  capacity  and  derivative 
authority,  and  not  one  created  by  construc- 
tion or  implication  contrary  to  the  intention 
of  the  parties.  Karns  v.  State  Bank  &  Trust 
Co.,  101  Pac  564,  565,  566,  31  Nev.  170  (quot- 
ing Doe  V.  Springfield  Boiler  &  Mfg.  Co.,  104 
Fed.  687,  44  C.  C.  A.  130) . 

The  term  "managing  agent,"  as  used  in 
Code  Civ.  Proc.  f  411,  providing  for  service  of 
summons  in  a  civil  action  against  a  foreign 
corporation  doing  business  in  the  state  and 
having  a  managing  agent  within  the  state,  by 
delivering  a  copy  to  such  agent,  means  the 
agent  who  is  managing  that  business.  While 
plaintiff  was  in  Oregon,  he  received  a  letter 
from  the  S.  Saw  Co.  written  from  San  Fran- 
cisco in  the  name  of  the  company  signed  by 
J.  S.,  who  was  president  of  that  corporation, 
offering  employment  as  a  traveling  salesman 
for  goods  carried  by  the  company.  The  offer 
was  accepted.  The  S.  Sayv  Co.  was  a  dealer 
in  manufactured  articles  of  various  kinds, 
which  it  purchased  from  different  manufac- 
turers ;  the  S.  Saw  Co.  was  one.  Goods  pur- 
chased by  the  Saw  Co.  from  the  manufactur- 
ing company  became  the  Saw  Company's 
property  and  was  sold  by  it  for  its  own  ac- 
count, and  plaintiff  was  employed  by  it  to 
sell  them  for  its  account,  and  he  accounted 
to  it  for  whatever  sales  he  made.  His  salary, 
however,  was  paid  by  the  S.  Mfg.  Co.,  be- 
cause, as  it  was  explained,  the  Saw  Co. 
might  to  that  extent  be  aided  in  meeting  the 
expenses  of  pushing  the  S.  Mfg.  Co.*s  goods. 
Letter  heads  of  the  S.  Saw  Co.  bearing  a  list 
of  articles  of  different  manufacturers  in 
which  it  dealt  and  underneath  the  name  of 
the  S.  Mfg.  Co.  was  the  word  ''agencies,"  be- 
neath which  there  were  several  'places  of  ad- 
dress in  different  states,  the  last  of  which 
was  S.  Saw  Co.,  San  Francisco,  Cal.  Held, 
that  the  facts  stated  did  not  constitute  a  do- 
ing business  in  the  state  by  the  S.  Mfg.  Co., 
for  "while  it  might  be  held  that  a  traveling 
salesman  engaged  in  selling  goods  for  a  for- 
eign corporation  for  its  account  would  be  re- 
garded as  a  transaction  of  business  by  such 
corporation,  the  employment  under  a  delegat- 
ed authority  from  such  corporation  to  act  as 
such  salesman  would  not  of  itself  be  regard- 
ed as  doing  business  by  the  corporation." 
Jameson  v.  Slmonds  Saw  Co.,  84  Pac  289, 
290,  2  Cal.  App.  582. 

General  «s«nt  tHstlngwIslifwl 

See  General  Agency  or  AgenL 
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Director 

A  director,  by  or  through  the  authority 
of  his  office,  is  not  a  "chief  officer"  or  "man- 
aging agent"  of  a  domestic  corporation,  with- 
in the  meaning  of  section  56Q4,  Comp.  Laws 
1909 ;  hence  serylce  of  summons  on  the  cor- 
poration cannot  be  had  by  the  delivery  of  a 
copy  of  the  summons  to  such  director.  Okla- 
homa Fire  Ins.  Go.  y.  Barber  Asplialt  Paying 
Co..  125  Pac  734,  736,  34  OkL  140. 

Finanelal  oorrespoadent 

Under  the  statute  authorizing  service  on 
a  foreign  corporation  by  delivering  a  copy  to 
one  of  its  officers,  or  "a  managing  agent 
thereof.  If  within  the  state,  doing  business 
for  defendant,"  held,  that  the  term  "manag- 
Uig  agent"  does  not  include  a  financial  corre- 
spondent of  an  insurance  company,  whose 
business  Is  strictly  confined  to  soliciting  and 
procuring  applications  for  loans,  drafting  of 
mortgageB  and  notes,  etc.,  and  collecting  such 
notes  and  mortgage  loans;  the  Insurance 
commisBloner  of  the  state  having  also  been 
appointed  the  agent  of  such  company  for 
service  of  process  in  the  state.  Bauer  v.  Un- 
ion Central  Life  Ins.  Co.,  133  N.  W.  988,  990, 
22  N.  D.  435. 


A  foreman  acting  undei*  the  direction  of 
the  superintendent  of  a  corporation  is  neither 
an  "officer"  nor  a  "managing  or  local  agent" 
of  the  corporation,  and  is  not  a  person  on 
whom  service  of  summons  on  the  corporation 
can  be  made.  Simmons  v.  Defiance  Box  Co., 
62  S.  E.  435,  436, 148  N.  C.  344. 

Where  a  foreman  has  charge  of  a  local 
milk  station  or  cheese  factory  owned  by  a  cor- 
poration in  the  absence  of  any  superior  cor- 
porate authority,  and  is  vested  with  powers 
of  management,  though  he  occasionally  re- 
ceives directions  from  the  principal  office  and 
the  corporate  officers,  but  exercises  discre- 
tion in  transacting  business,  he  is  a  "manag- 
ing agent"  within  Code  Civ.  Proc.  |  431,  au- 
thorizing the  service  of  process  by  delivery 
to  the  managing  agent  of  a  corporation. 
Wesley  v.  Beakes  Dairy  Co.,  131  N.  T.  Supp. 
212,  213,  72  Misc.  Rep.  260. 

Manager 
Under  Rev.  Codes,  I  4144,  providing  that 
summons  must  be  served  on  a  domestic  cor- 
poration by  delivering  a  copy  to  the  presi- 
dent, or  other  head  of  the  corporation,  secre- 
tary, cashier,  or  managing  agent,  where 
proof  of  service  recites  that  the  summons 
was  served  on  the  "manager"  of  the  corpora- 
tion named,  it  was  prinoa  fade  evidence  of 
service  on  the  cori)oration ;  it  being  presum- 
ed that  the  manager  was  the  "managing 
agent'*  thereof  Densel  v.  Atlanta  Mercantile 
Co.,  106  Pac.  2,  3,  17  Idaho,  432. 

BallxoAd  oonpaay 

Code  Civ.  Proc.  {  73,  provides  that  sum- 
moos  against  a  corporation  may  be  served 
Qpon  its  chief  ofilcer,  or  if  he  Is  not  found 


in  the  county  then  upon  its  managlnir  Agent, 
etc.  Section  75  provides  that,  when  defend- 
ant is  a  foreign  corporation,  having  a  man- 
aging agent  in  the  state  service  may  be  up- 
on him.  Comp.  St  1909,  c.  72,  art  1,  |  4, 
provides  that  servloe  upon  railroad  com- 
panies may  be  made  as  on  other  corpora- 
tions, or  by  leaving  a  copy  of  the  summons 
with  a  station  agent,  or  other  officer  of  the 
company,  within  the  state,  etc.  Held,  that 
a  railroad  company  selling  a  coupon  ticket 
in  the  usual  form,  authorizing  the  buyer  to 
travel  over  the  seller's  line,  from  a  point 
within  the  state  to  a  point  in  an  adjoining 
state,  and  thence  over  the  line  of  another 
railroad,  the  connecting  line  having  no 
part  of  its  track  within  the  state,  nor  any 
place  of  business,  nor  agency,  the  railroad 
selling  the  ticket  was  not  a  "managing 
agent"  of  such  connecting  line  upon  whom 
service  of  summons  on  such  connecting  line 
could  be  made.  Ritchie  v.  Illinois  Cent  R. 
Co.,  128  N.  W.  35,  86,  87  Neb.  631. 


Salesi 

Municipal  Court  Act  (Laws  1902,  c.  680) 
I  31,  provides  that  in  actions  against  cor- 
porations the  summons  must  be  served  on 
the  president,  etc.,  or  "managing  agent." 
Held,  that  a  mere  salesman,  who  solicited 
and  received  orders  and  sold  merchandise 
on  behalf  of  defendant,  was  not  such  "man- 
aging agent,"  within  the  meaning  of  such 
section.  Gleich  v.  Ontario  Button  Co.,  129 
N.  Y.  Supp.  407,  408. 

Solloitor 

A  solicitor  who  had  been,  but  at  the 
time  of  service  of  process  upon  him  had  ceas- 
ed to  be,  a  solicitor  of  applications  in  a  com- 
pany which  sold  sick,  accident,  and  funeral 
benefits,  was  not  "a  managing  agent"  of  such 
company,  within  the  meaning  of  the  Ohio 
statute  authorizing  service  of  process  upon 
the  managing  agent  of  a  foreign  corporation. 
Spiker  v.  American  Relief  Soc.,  103  N.  W. 
611,  612,  140  Mich.  225. 

TraTelIss  as^at 

Under  the  statute  permitting  service  of 
process  on  a  ^'managing  agent,"  where  a  for- 
eign corporation  is  doing  business  in  the 
state,  no  fixed  rule  or  criterion  can  be  laid 
down  for  determining  who  are  and  who  are 
not  managing  agents;  but  where  a  foreign 
corporation  has  appointed  no  agent  on  whom 
service  may  be  made,  has  no  fixed  place  of 
business  in  the  state,  and  does  no  business 
in  the  state  except  that  of  selling  machinery 
on  orders  received  by  mail,  or  such  as  may 
be  taken  by  their  traveling  agent,  the  court 
should  certainly  hold,  if  possible,  that  such 
agent,  being  the  only  person  in  the  state 
through  whom  the  company  does  business,  is, 
for  the  purpose  of  litigation  growing  out 
of  such  business  transacted  within  the  state, 
a  proper  agent  for  the  service  of  papers. 
Christierson  v.  Hendrie  &  Bolthoff  Mfg.  Sup- 
ply Co.,  128  N.  W.  603,  604,  600,  26  S.  D.  519. 
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Return  to  writ,  see  Return. 
Writ  return*  or  demurrer  as  pleading, 
see  Pleading. 

The  office  of  a  writ  of  mandamus  is  to 
require  a  lower  court  or  judge  to  act,  and  not 
to  correct  error  or  reverse  Judicial  action, 
though  it  may  be  issued  to  enforce  a  dear 
right.  £x  parte  Dickens,  50  South.  218,  221, 
162  Ala.  272. 


t( 


To  authorize  the  issuance  of  a  writ  of 
mandamus,"  the  petitioner  must  show: 
First,  a  legal  right  in  himself  to  have  the 
act  done  which  is  sought  by  the  writ;  and, 
second,  that  it  is  the  plain  legal  duty  of  de- 
fendant to  perform  the  act,  without  discre- 
tion to  do  or  refuse.  State  ex  rel.  Gibson  v. 
Malheur  Ctounty  Court,  81  Pac.  368,  369,  46 
Or.  519. 

The  office  of  a  "writ  of  mandamus"  is  to 
compel  the  performance  of  a  duty  resting  up- 
on the  person  to  whom  the  writ  is  sent  The 
duty  may  have  originated  in  many  ways; 
but,  no  matter  out  of  what  facts  or  relations 
the  duty  has  grown,  what  the  law  regards, 
and  seeks  to  enforce,  is  the  personal  obliga- 
tion of  the  individual  to  whom  it  addresses 
the  writ.  If  he  be  an  officer  and  the  duty  be 
an  official  one,  still  the  writ  is  aimed  ex- 
clusively against  him  as  a  person,  and  he 
only  can  be  punished  for  disobedience.  The 
writ  does  not  reach  the  office  and  cannot  be 
directed  to  it.  It  is  therefore,  in  substance, 
a  personal  action  and  rests  upon  the  averred 
and  assumed  fact  that  defendant  has  neg- 
lected or  refused  to  perform  a  personal  duty, 
to  the  performance  of  whidi  by  him  the  re- 
lator has  a  clear  right.  State  ex  rel.  Stran- 
ahan  v.  Board  of  State  Canvassers,  79  Pac. 
402,  32  Mont  13,  4  Ann.  Cas.  73. 

The  function  of  a  "writ  of  mandamus" 
is  to  compel  the  performance  of  a  plain  min- 
isterial duty.  It  is  not  the  plain  ministerial 
duty  of  the  board  of  assessors  to  assess  a 
tract  of  land  as  belonging  to  an  individual, 
and  as  having  a  certain  measurement  and 
as  having  certain  boundaries,  when  the  title 
exhibited  by  him  fails  to  show  that  he  owns 
any  property  answering  such  description. 
State  ex  rel.  Burke  v.  Sewerage  &  Water 
Board,  37  South.  878,  880,  113  La.  924. 

The  "writ  of  mandamus"  does  not  super- 
sede legal  remedies,  but  rather  supplies  the 
want  of  a  legal  remedy.  Hence  two  requisites 
must  exist  to  warrant  a  court  in  granting 
this  extraordinai7  remedy:  First,  it  must 
appear  that  the  relator  has  a  clear,  legal 
right  to  the  performance  of  particular  duties 
by  the  respondent;  and,  second,  that  the 
law  affords  no  other  adequate  or  specific 
remedy  to  secure  the  performance  of  the 
duty  which  it  is  sought  to  coerce.  State  ex 
rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co.,  44 
South.  230,  231,  53  £la.  711. 


A  "mandamus"  proceeding  Is  one  Id 
court,  as  contradistinguished  from  a  proceed- 
ing before  the  Judge  at  chambers,  and  it  is 
so  framed  that  an  issue  of  fact  therein  may 
be  tried  by  a  jury,  and  a  money  Judgment 
for  damages  awarded  as  a  part  of  the  relief. 
It  is  a  Judicial  investigation,  the  object  of 
which  is  a  determination  of  civil  rights,  the 
same  as  any  ordinary  proceeding.  State  ex 
rel.  Billings  v.  Lamprey,  106  Pac.  501,  502, 
57  Wash.  84. 

"Mandamus"  is  an  appropriate  remedy  at 
the  hands  of  superior  courts  to  set  in  motion 
the  machinery  of  inferior  courts.  It  does  not 
direct  how  such  courts  shall  act  or  to  what 
effect  they  shall  exercise  their  powers,  but 
merely  compels  action  when  they  refuse  to 
act  at  all,  and  have  come  to  a  standstilL 
State  ex  rel.  McDonald  v.  Steiner,  87  Pac. 
66,  67,  44  Wash.  150. 

The  word  "mandamus"  implies  superior 
power,  the  power  of  a  superior  authority 
to  compel  an  official  or  Inferior  Judicature 
to  act.  The  writ  issues  only  from  a  superior 
court  to  an  inferior  court  to  do  those  acts 
which  clearly  pertain  to  their  duty.  When 
duties  are  imposed  on  a  Judge  of  a  superior 
court  as  an  official,  another  Judge  of  the 
superior  court  has  no  power  to  issue  a  man- 
damus compelling  performance  of  such  du- 
ties. Shreve  v.  Pendleton,  58  S.  B.  880,  881, 
129  Ga.  374,  12  Ann.  Cas.  563. 

"Mandamus"  and  certiorari  rest  on  dis- 
tinct and  opposite  principles.  The  former 
compels  an  unperformed  ministerial  duty,  the 
latter  reviews  a  performed  Judicial  duty, 
while  neither  operates  to  control  discretion. 
The  former  never  goes  to  control  Judgment, 
while  the  latter  never  goes  except  to  review 
and  control  Judicial  Judgment  State  ex  rel. 
Rawlinson  v.  Ansel,  57  S.  B.  185,  102,  76  S.  C. 
395,  11  Ann.  Cas.  613. 

The  primary  object  of  the  writ  of  "man- 
damus" is  to  compel  action.  It  neither  cre- 
ates nor  confers  power  to  act,  but  only  com- 
mands the  exercise  of  powers  already  ex- 
isting, when  it  is  the  duty  of  the  person  or 
body  proceeded  against  to  act  without  its 
agency.  While  it  may  require  the  perform- 
ance of  a  purely  ministerial  duty  In  a  par- 
ticular manner,  its  command  is  never  given 
to  compel  the  discharge  of  a  duty  Involving 
tlie  exercise  of  Judgment  of  discretion  in  any 
specified  way,  for  that  would  substitute  the 
Judgment  or  discretion  of  the  court  issuing 
the  writ  for  that  of  the  person  or  persons 
against  whom  the  writ  was  Issued.  In  such 
cases,  the  sole  function  is  to  set  in  motion 
without  directing  the  manner  of  perform- 
ance. People  ex  rel.  Besserer  y.  Gblller,  67 
N.  B.  309,  311,  175  N.  Y.  196  (quoting  Peo- 
ple ex  rel.  Harris  y.  Commissioners  of  Land 
Office.  43  N.  B.  418,  149  N.  Y.  26), 

The  writ  of  "mandamus"  is  in  the  nature 
of  a  final  writ  issuing  out  of  the  court  of 
law  after  a  trial  by  the  court,  to  an  executive 
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officer  commanding  Mm  to  do  an  official  act, 
which  it  is  claimed  lie  has  wrongfully  refused 
and  neglected  to  do.  Hager  r.  New  South 
Brewing  Co.  (Ky.)  00  S.  W.  006,  000. 

"Mandamus"  is  a  command  issuing  from 
a  court  of  law,  in  the  name  of  the  state,  di- 
rected to  some  inferior  court,  officer,  corpora- 
tion, or  person,  requiring  the  doing  of  a  par- 
ticular thing  specified,  which  appertains  to 
their  office  or  duty.  Macholdt  v.  Pender- 
gast,  128  N.  Y.  Supp.  1069,  1071,  144  App. 
Diy.252. 

A  writ  of  "mandamus"  to  an  inferior 
court  issued  by  a  court  of  appellate  Jurisdic- 
tion is  In  the  nature  of  an  exercise  of  ap- 
pellate jurisdiction.  "In  England  the  writ 
of  mandamus  is  defined  to  be  a  command 
issued  in  the  king's  name  from  the  Court  of 
King's  Bench,  and  directed  to  any  court  or 
corporation  or  inferior  court  of  judicature 
within  the  king's  dominions,  requiring  them 
to  do  some  particular  thing  therein  specified 
which  appertains  to  their  office  and  duty  and 
which  the  Court  of  filing's  Bench  has  pre- 
Tlonsly  determined,  or  at  least  supposes  to 
be  consonant  to  right  and  justice."  Black- 
stone  adds:  "That  it  Issues  to  the  judges  of 
any  inferior  court  commanding  them  to  do 
Justice  according  to  the  powers  of  their  office 
whenever  the  same  is  delayed;  for  it  is 
the  peculiar  business  of  the  Court  of  King's 
Bench  to  superintend  all  other  inferior  tribu- 
nals, and  therein  to  enforce  the  due  exercise 
of  the  judicial  or  municipal  powers  with 
which  the  crown  or  Legislature  have  invested 
them,  and  this  not  only  by  restraining  their 
excesses,  but  also  by  quickening  their  negli- 
gence and  obviating  their  denial  of  Justice." 
"A  mandamus  to  an  officer  is  held  to  be  the 
exercise  of  original  Jurisdiction,  but  manda- 
mus to  an  inferior  court  of  the  United  States 
is  in  the  nature  of  appellate  jurisdiction." 
State  ex  rel.  Eubanks  v.  Cole,  100  Pac.  730, 
742,  4  OkL  Or.  25  (quoting  and  adopting  defi- 
nition in  Re  Crane,  5  Pet  100,  8  L.  Ed.  02 ;  8 
Black.  Com.  Jur.). 

"The  action  of  'mandamus,'  as  well  as  ev- 
ery other  civil  action,  should  under  the  stat- 
utes of  Kansas,  where  no  special  provision  is 
otherwise  made,  be  brought  and  prosecuted 
in  the  name  of  the  real  party  in  interest. 
^  ^  *  At  common  law  the  proceeding  by 
'mandamus'  was  in  no  sense  an  action  by 
the  relator.  Neither  the  writ  nor  the  re- 
turn was  in  any  case  nor  in  any  sense  a 
pleading.  No  issues  of  fact  were  raised  by 
the  writ  and  the  return.  No  trial  could  be 
had  in  the  case,  and  no  final  Judgment  could 
be  rendered  therein  between  the  parties — the 
relator  and  the  respondent  The  writ,  wheth- 
er alt^iuitive  or  peremptory,  was  merely  a 
writ,  and  nothing  more.  It  was  purely  a 
prerogative  writ  solely  within  the  discretion 
of  the  court  (never  a  writ  of  right),  and 
was  issued  In  the  king's  name,  or  in  the  name 
of  the  sovereign  authority,  commanding  some 
particular  act  to  be  done.    The  return  was 


merely  an  answer  made  by  the  respondent  to 
the  writ,  stating  that  he  had  performed  the 
act,  or  giving  some  excuse  or  Justification 
why  he  had  not  performed  it  It  was  never 
a  pleading,  and  could  never  be  traversed  or 
controverted  by  the  relator,  or  by  any  one 
else,  but  was  always  taken  as  absolutely 
true,  however  false  it  might  be  in  its  state- 
ments of  fact.  The  only  remedy  that  the 
relator  had  when  he  wished  to  controvert  the 
truth  of  the  return  was  to  institute  a  sepa- 
rate and  independent  action  on  the  case  for 
a  false  return.  In  such  an  action  the  rela- 
tor became  the  plaintiff,  the  respondent  be- 
came the  defendant,  the  proper  pleadings 
were  filed  by  the  parties,  the  proper  issues 
were  made  up,  the  proper  trial  was  had,  and 
the  proper  Judgment  was  rendered  in  the 
action  between  the  parties.  If  the  Judgment 
was  for  the  plaintiff,  he  recovered  his  dam- 
ages and  costs,  •  •  •  and  the  court  then 
Issued  a  peremptory  writ  of  mandamus 
against  the  defendant  If  the  Judgment  was 
for  the  defendant,  he  recovered  his  costs. 
*  ♦  •  But  this  old  common-law  mode  or 
procedure  for  mandamus  has  been  materially 
changed  by  statute,  not  only  in  Kansas  but 
in  nearly  every  other  state,  and  in  England. 
The  present  action  of  mandamus  is  not  only 
the  old  common-law  proceeding  of  mandamus, 
but  it  is  also  the  old  common-law  action  on 
the  case  for  the  false  return.  It  is  the  two 
proceedings  combined.  The  alternative  writ 
is  now  not  merely  a  writ,  as  formerly,  but  it 
is  also  a  pleading.  The  return  is  now  not 
merely  a  response  to  the  writ,  as  formerly 
(which  return  could  not  formerly  be  traversed 
or  denied),  but  it  is  also  a  pleading;  and 
the  facts  therein  stated  may  now  be  con- 
troverted the  same  as  they  may  on  any  other 
pleading.  Issues  are  now  made  up  by  the 
writ  and  the  return.  A  trial  may  be  had  on 
such  issues,  and  Judgment  rendered  for  the 
plaintiff,  or  for  the  defendant,  the  same  as 
in  any  other  civil  action;  and  the  action  is 
now  considered  almost  an  action  of  right  as 
any  other  civil  action.  •  ♦  •  Our  stat- 
utes everywhere  seem  to  recognize  the  pres- 
ent proceeding  by  mandamus  as  a  civil  ac- 
tion, with  the  relator  as  the  plaintiff,  and  the 
respondent  as  the  defendant"  State  ex  rel. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Jefferson  Coun- 
ty Com'rs,  11  Kan.  67,  68,  60  (citing  and 
adopting  State  ex  rel.  Wells  v.  Marnton,  6 
Kan.  524,  532;  Napier  v.  Poe,  12  Ga.  170.  378: 
Harrington  v.  Berkshire  County  Com'rs,  22 
Pick.  [30  Mass.]  263,  268,  33  Am.  Dec.  741; 
Kendall  v.  Stokes,  3  How.  U.  S.  100;  Arberry 
V.  Beavers,  6  Tex.  457,  464,  55  Am.  Dec.  701: 
Tldd's  Prac.  010;  Bacon's  Abr.  Mandamus; 
Comyn's  Dig.  Mandamus;  Stephen's  Nisi 
Prlus,  Mandamus;    and  Jacob's  Law  Diet). 

A  "proceeding  in  mandamus"  is  a  Judi- 
cial investigation,  the  object  of  which  is  the 
determination  of  civil  rights,  the  same  as  in 
ordinary  proceeding— not  only  the  determina- 
tion of  rights,   but  their  determination  in 
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8uch  a  way  as  to  culminate  in  an  effective 
judgment  In  the  Washington  practice  man- 
damus is  nothing  more  than  one  of  the  forms 
of  procedure  provided  for  the  enforcement 
of  rights  and  the  redress  of  wrongs,  and  the 
procedure  has  in  It  all  the  elements  of  a 
civil  action.  The  right  to  sue  out  the  writ  Is 
not  made  to  depend  on  the  character  of  the 
dispute,  but  on  what  answer  is  given  to  the 
question:  Can  the  ordinary  courts  of  law 
afford  a  plain,  speedy,  and  adequate  remedy? 
If  such  a  remedy  is  furnished,  the  writ  will 
not  issue;  otherwise,  it  will.  It  was  to  avoid 
circuity  of  action,  thus  doing  away  with  the 
necessity  of  resorting  to  more  than  one  pro- 
ceeding for  the  enforcement  of  a  right,  that 
the  law  was  framed.  State  ex  rel.  Brown 
v.  McQuade,  79  Paa  207,  208,  86  Wash.  579. 

As  an  aaeillary  proeeedins 

Mandamus  is  a  legal  proceeding,  and  a 
mandamus  issued,  after  judgment  against  a 
county,  to  compel  the  levy  of  a  tax  to  pay 
the  same,  is  in  the  nature  of  an  execution 
to  enforce  satisfaction.  Carter  County  v. 
Schmalstig,  127  Fed.  126,  127,  62  0.  0.  A. 
78  (citing  Riggs  v.  Johnson  County,  73  U.  S. 
{6  Wall.]  166,  18  L.  Ed.  768;  Heine  v.  Levee 
Com'rs.  89  U.  S.  [19  Wall.]  656,  22  liw  Ed. 
223). 

As  a  diserstionaiy  writ 

"Mandamus*'  is  a  discretionary  writ,  is- 
suing only  in  the  exercise  of  a  sound  judicial 
discretion.  Automatic  Weighing  Mach.  Co. 
V.  Carter,  128  S.  W.  557,  558,  95  Ark.  118; 
Drew  ▼•  School  Township  of  Madison,  125 
X.  W.  815,  817,  146  Iowa,  721 ;  State  ex  rel. 
Porter  v.  Hudson,  126  S.  W.  733,  740,  226 
Mo.  239 ;  State  ex  rel.  Mary  Frances  Realty 
Co.  V.  Homer,  130  S.  W.  510,  512,  150  Mo. 
App.  325. 

"Mandamus"  is  a  discretionary  writ  and 
will  be  allowed  in  furtherance  of  justice  upon 
a  proper  case  presented,  but  will  not  be  al- 
lowed where  the  relator  has  instigated,  au- 
thorized, approved,  or  brought  about  the 
very  state  of  things  of  which  he  complains. 
State  ex  rel.  Donovan  v.  Barret,  81  Pac.  349, 
350,  30  Mont.  203. 

"Mandamus"  is  not  a  writ  of  right,  but 
the  granting  of  it  rests  largely  In  the  discre- 
tion of  the  court,  and  it  will  not  be  granted 
when  it  will  work  Injustice,  or  Introduce  con- 
fusion and  disorder,  nor  where,  if  issued,  it 
would  prove  unavailing.  Bibb  v.  Gaston,  40 
South.  936,  937,  146  Ala.  434. 

The  writ  of  "mandamus"  is  a  discre- 
tionary writ,  and  where  an  information  for 
larceny  was  quashed  after  the  jury  on  a  trial 
had  disagreed,  and  where  it  did  not  appear 
that  a  different  result  would  be  reached  on 
another  trial,  "mandamus"  to  compel  the 
court  to  set  aside  the  order  quashing  the 
information  would  be  denied.  Ciute  v.  Ionia 
Circuit  Judge,  102  N.  W.  843,  844,  139  Mich. 
337. 


Whether  a  writ  of  "mandamus"  be  re- 
garded as  a  prerogative  writ  or  a  writ  of 
right,  it  will  only  be  granted  in  the  exercise 
of  sound  legal  discretion.  State  ex  reL  Crow 
V.  BoonviUe  Bridge  Co.,  103  S.  W.  1052, 1066, 
1067,  206  Mo.  74. 

Mandamus  lies,  in  the  discretion  of  the 
court,  to  compel  performance  of  a  ministerial 
duty  clearly  imposed  by  law  in  behalf  of  ooe 
whose  right  to  its  performance  is  legally  es- 
tablished and  unquestioned,  where  there  is 
no  other  adequate  remedy.  Dennett  ▼.  Acme 
Mfg.  Co.,  76  AU.  922,  923,  106  Me.  476. 

Aa  an  eztraordiiiary  remedy 

"Mandamus"  is  an  extraordinary  writ, 
and  can  be  resorted  to  only  when  other  rem- 
edies fail.  State  ▼.  Thompson,  102  S.  W. 
849,  351,  118  Tenn.  571,  20  L.  B.  A.  (N.  8.)  1 
(citing  Ex  parte  Connecticut  Mut  Life  Im. 
Co.,  181  U.  S.  clxxx,  appx.,  26  L.  Bd.  661;  2 
Spelling,  Inj.  &  Otber  Extra.  Rem.  H  1368, 
1869;  High,  Extra.  Leg.  Rem.  [8d  Bd.]  {  39). 

A  writ  of  mandamus  Is  an  extraordinary 
writ,  to  be  issued,  not  to  vindicate  a  meii 
abstract  right,  but  only  when  necessary  to 
secure  some  substantial  relief  or  benefit  Ed- 
wards Mfg.  Co.  V.  Farrington,  66  AtL  309. 
310,  102  Me.  140. 

Mandamus  is  one  of  the  extraordinary 
remedies.  The  writ  may  issue  in  those  cases 
only  "to  compel  the  performance  of  any  act 
which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station," 
but  "it  cannot  control  Judicial  discretion." 
Davis  V.  Jewett,  77  JPac.  704,  705,  69  Kan. 
661. 

Mandamus  is  an  emergency  writ,  and  its 
purpose  is  to  furnish  a  speedy  remedy  for 
some  apparent  wrong.  It  must  be  issued  Ui 
all  cases  where  there  is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course 
of  the  law.  State  ex  rel.  Beach  v.  District 
Court,  Department  No.  1,  Lewis  and  Clarice 
County,  74  Pac  498,  601,  29  Mont  265. 

'The  writ  of  mandamus  is  an  extraor- 
dinary remedy,  to  be  applied  only  under  ex- 
ceptional conditions,  and  is  not  to  be  extend- 
ed beyond  its  well-established  limita.  It  lies 
to  compel  the  performance  of  a  public  duty, 
or  one  imposed  by  public  authority,  and  for 
the  nonperformance  of  which  there  is  no  oth- 
er specific  or  adequate  remedy  at  law,  but 
not  for  the  enforcement  of  merely  private 
obligations,  such  as  those  arising  from  con- 
tracts." Lahiff  ▼.  St  Joseph's  Total  Absti- 
nence &  Benevolent  Society,  57  Atl.  692,  693, 
76  Conn.  648,  65  L.  R.  A.  92,  100  Am.  St 
Rep.  1012  (citing  Hartford  y.  Hartford  St 
R.  Co.,  60  Atl.  393,  74  Conn.  194 ;  Basaett  ▼. 
Atwater,  82  Aa  937,  66  Conn.  856,  32  U  B. 
A.  575 ;  Tobey  v.  Hakes,  7  AtL  661,  64  Conn. 
274,  1  Am.  St  Rep.  114;  Parrott  ▼.  City  of 
Bridgeport,  44  Conn.  180,  26  Am.  Rep.  439; 
American  Asylum  for  Education  and  Instruc- 
tion of  Deaf  and  I>umb  v.  President,  etc.,  of 
Phoenix  Bank,  4  Conn.  172, 10  Am.  Dec.  112). 
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'^BCandamus"  is  a  remedy  ouly  to  be  ap- 
plied In  extraordinary  cases  where  there  Is 
DO  other  adequate  remedy,  and,  where  the 
applicant  has  an  adequate  remedy  by  action, 
the  writ  will  not  be  allowed.  It  lies  to  com- 
pel the  performance  of  a  public  duty  pre- 
scribed by  statute  and  to  keep  subordinate 
and  Inferior  bodies  and  tribunals,  exercising 
public  functions,  within  their  Jurisdiction, 
and  to  compel  in  proper  cases  the  perform- 
ance of  specific  duties  imposed  by  law.  The 
writ  will  not  be  issued  to  enforce  the  per- 
formance of  a  contract  such  as  the  contract 
of  an  educational  Institute  to  grant  a  di- 
ploma on  fulfillment  of  certain  conditions  by 
a  student  for  which  an  action  for  breach  of 
contract  will  lie.  State  ex  rel.  Burg  v.  Mil- 
waukee Medical  College.  106  N.  W.  IIB,  118, 
128  Wis.  7,  3  L.  R.  A.  (N.  S.)  1115,  116  Am. 
St  Rep.  21,  8  Ann.  Gas.  407. 

lajvaotiom  diitlasiiUlied 

"An  Injunction'  is  essentially  a  preren* 
tlve  remedy;    'mandamus/  a  remedial  one. 
The  former  is  usually  employed  to  prevent 
future  injury;    the  latter,  to   redress  past 
grieyances.    The  functions  of  an  injunction 
are  to  restrain  motion  and  to  enforce 'inac- 
tion ;  those  of  a  mandamus,  to  set  in  motion 
and  to  compel  action.    In  this  sense  an  in- 
junction may  be  regarded  aa  a  oonsenratire 
remedy;   mandamus,  as  an  active  one.    The 
former  preserves  matters  in  statu  quo,  while 
the  very  object  of  the  latter  is  to  change 
the  status  of  affairs  and  to  substitute  action 
for  inactivity.    The  one  is  therefore  a  posi- 
tive or  remedial  proceas;   the  other  a  nega- 
tive or  preventive  one.    And  since  mandamus 
is  in  no  sense  a  preventive  remedy,  it  cannot 
take  the  place  of  an  injunction,  and  will  not 
be  employed  to  restrain  or  prevent  an  im- 
proper interference  with  the  rights  of  relat- 
ors.   ^    *    *    Mandamus     and     injunction 
should  not  be  confounded.   The  latter  is  used 
to  prevent  action,  to  maintain  affairs  in  statu 
quo.    The  former  is  compulsory,  commanding 
sometliing  to  be  done.    An  injunction  is  pre- 
ventative and  protective  merely,  and  not  re- 
storative.    It  interposes  between  the  com- 
plainant and  the  injury  he  fears  or  seeks  to 
avoid.     If  the  injury  be  already  done,  the 
writ  can  have  no  operation,  for  it  cannot 
be  corrective  so  as  to  remove  it.     It  is  not 
used  for  the  purpose  of  punishment,  or  to 
comi>el   persons  to  do  right,  but  simply  to 
prevent   them   from    doing  wrong.    *    ^    ^ 
Mandamus  is,  however,  compulsory,  and  re- 
quires doing  the  act"    Callaghan  v.  McGown 
(Tex.)  90  S.  W.  319,  324  (quoting  and  adopt- 
ing definition  in  High,  Extraordinary  Legal 
Remedies  [3d  Ed.]  {  6). 

An  injunction  is  a  preventive  writ  which 
restrains  motion  and  enforces  inaction,  while 
mandamus  is  a  remedial  writ  which  compels 
action  and  coerces  the  performance  of  a  prop- 
er existing  duty,  and  hence  a  writ  whereby 
persons  were  restrained  from  intruding  them- 
sdves  on  the  county  committee  of  the  Demo- 


cratic party,  and  members  of  the  committee 
were  restrained  from  attempting  to  include 
the  intruders  as  members,  is  an  injunction. 
Ware  v.  Welch  (Tex.)  149  S.  W.  263,  264. 

As  mandate 

3ee  Mandate. 

As  a  prerosatiTe  writ 

•*The  *writ  of  mandamus'  was  originally 
a  prerogative  writ,  which  the  Court  of  King's 
Bench  was  wont  to  Issue  to  any  part  of  the 
realm  for  the  prevention  of  disorder,  from 
failure  of  Justice  or  defect  of  i>olice."  Ham- 
Un  V.  Hlggins,  67  Ati.  626,  628,  102  Me.  510. 


«i 


'Mandamus"  is  not  a  prerogative  writ 
running  in  the  name  of  the  sovereign,  but  is 
an  ordinary  process,  available  to  any  private 
citizen,  to  protect  a  private  right  when  it  is 
an  appropriate  remedy,  and  therefore  the  use 
of  the  name  of  the  state  in  such  cases  is  a 
mere  form,  and  may  be  treated  as  surplusage. 
State  ex  rel.  W^atts  v.  Cain,  58  S.  B.  937,  938, 
78  S.  C.  348. 

The  writ  of  "mandamus"  is  of  most  an- 
cient origin.  It  issued  from  a  common-law 
court  to  afford  extraordinary  legal  relief  in 
cases  where  the  ordinary  remedy  at  law  was 
inadequate.  Originally  it  was  a  prerogative 
writ,  so  called  from  the  fact  that  it  proceed- 
ed from  the  king  himself,  in  his  Court  of 
King's  Bench,  and  was  granted  where  one 
was  entitled  to  an  office  or  function  and  there 
was  no  other  remedy.  It  still  preserves  many 
of  its  prerogative  features  in  England,  but 
in  this  state  it  is  a  writ  of  right  Southeru 
Ry.  Co.  V.  Atlanta  Stove  Works,  57  S.  £. 
429,  433,  128  Ga.  207  (citing  High,  Ex.  Leg. 
Rem.  I  3). 

''Mandamus"  is  a  prerogative  writ  of  a 
remedial  nature,  and  it  is  issued  in  all  cases 
where  the  party  has  a  right  to  have  anything 
done  and  has  no  other  specific  means  of  com- 
pelling performance,  and  it  lies  to  restore  one 
to  the  enjoyment  of  an  office  or  position  of 
trust  of  a  public  nature  from  which  he  has 
been  wrongfully  removed;  but  one  cannot 
by  mandamus  litigate  and  determine  title  to 
an  office.  State  ex  rel.  Guion  v.  Miles,  109  S. 
W.  595,  606,  210  Mo.  127. 

'"Mandamus*  is  no  longer  treated  as  a 
purely  prerogative  writ.  In  its  use  in  an 
original  proceeding  in  modem  practice  the 
writ  has  come  to  be  considered  as  merely  an 
action  at  law  between  the  parties.  The  right 
to  the  writ,  and  the  power  to  issue  it,  has 
ceased  to  depend  upon  any  prerogative  power. 
It  is  nothing  more  than  the  ordinary  process 
of  a  court  of  Justice  to  which  every  one  is 
entitled  where  it  is  the  appropriate  process 
for  asserting  the  right  he  claims.  *  *  * 
Mandamus,  although  it  is  an  extraordinary 
legal  remedy,  is  in  the  nature  of  an  equitable 
interference,  supplementing  the  deficiencies 
of  the  common  law.  It  will  ordinarily  be  is- 
sued where  a  legal  duty  is  established  and 
no  other  sufficient  means  exists  for  enforcing 


MANDAMUS 


256 


MANDAMUS 


It  ♦  ♦  ♦"  Where  one  has  a  substantial 
right  to  protect  or  enforce,  and  there  is  no 
other  adequate  remedy  at  law,  he  is  entitled, 
as  a  matter  of  right,  to  mandamus,  or,  at 
least,  it  is  an  abuse  of  discretion  to  refuse  it 
The  courts  of  the  state  will  entertain  an 
action  of  mandamus  by  a  foreign  private  cor- 
poration against  one  of  its  officers,  resident 
of  this  state,  of  whom  it  cannot  obtain  juris- 
diction in  its  own  domicile,  to  compel  such 
officer  to  turn  over  books,  papers,  etc.,  belong- 
ing to  the  corporation  notwithstanding  the  ti- 
tle to  the  office  may  be  incidentally  involved. 
Potomac  Oil  Co.  v.  Dye,  102  Pac.  677,  678,  10 
Cal.  App.  534  (citing  and  adopting  Marbury 
v.  Madison,  1  Cranch.  137,  176,  2  L.  Ed.  60 ; 
Kendall  v.  United  States  ex  rel.  Stokes,  12 
Pet.  524,  615,  9  L.  Ed.  1181;  Kentucky  v. 
Dennison,  24  How.  66, 98, 16  L.  Ed.  717 ;  Unit- 
ed States  ex  rel.  Riggs  v.  Johnson  County, 
6  Wall.  166,  198,  18  L.  Ed.  768). 

"Mandamus"  is  not  a  creative  remedy, 
and  does  not  call  into  existence  any  new  lia- 
bility or  duty,  and  never  commanded  the  per- 
formance of  an  act  which  was  unauthorized 
in  the  absence  of  the  writ  The  origin  of  this 
ancient  writ  is  very  obscure.  It  has  un- 
dergone many  changes  during  the  generations 
in  which  it  has  been  in  use.  It  was  original- 
ly a  high  prerogative  writ,  and  the  king's 
prerogative  was  part  of  the  common  law  of 
England.  It  was  the  aggregate  of  the  king's 
special  powers  and  privileges — what  Brac- 
ton  calls  "privilegia  regis,"  and  Britton  "le 
droit  le  roy** — ^the  personal  rights  or  powers 
of  supreme  character  exercisable  without 
question  and  without  responsibility.  In  re 
Lauritsen,  109  N.  W.  404,  408,  99  Minn.  318. 

The  ancient  writ  of  ''mandamus"  was  a 
writ  prerogative  of  the  king,  and  issued  only 
at  his  pleasure.  It  was  an  attribute  of  sov- 
ereignty, and  a  citizen  could  not  as  a  right 
invoke  its  aid ;  but  even  at  common  law  its 
scope  became  enlarged,  and  it  could  be  in- 
voked by  the  private  citizen  to  compel  the 
performance  of  a  legal  duty  on  the  part  ot 
the  courts  and  other  tribunals;  but  the  defi- 
nition of  the  ancient  writ  is  inapplicable 
under  the  Code,  which  prescribes  the  use  of 
the  writ  and  makes  it  simply  one  of  the 
methods  of  procedure  for  the  enforcement  of 
rights  or  the  redress  of  wrongs.  State  ex 
rel.  Barto  v.  Board  of  Drainage  Com'rs,  90 
Pac.  660,  46  Wash,  474. 

Formerly  "mandamus"  was  regarded  as 
a  prerogative  right  and  issued,  not  as  of 
right,  but  at  the  pleasure  of  the  sovereign  or 
state  and  in  his  or  its  name  as  an  attribute 
of  sovereignty;  but  we  say  the  writ  is  not 
in  any  sense  a  prerogative  writ  or  a  writ  to 
be  issued  at  the  discretion  of  the  court  It 
is  a  procedure  under  the  Code,  and  any  per- 
son who  has  a  cause  that  calls  for  its  in- 
vocation has  the  same  right  to  sue  out  the 
writ  as  he  has  to  commence  a  civil  action  to 
redress  a  private  wrong.  State  ex  rel.  Chea- 
lander  v.  Carroll,  106  Pac.  748,  750,  57  Wash. 


202  (quoting  and  adoptixig  definition  in  State 
ex  rel.  Brown  ▼•  McQnade,  79  Pac.  208,  36 
Wash.  679). 


*u 


'Originally  the  writ  of  mandamus  was  a 
prerogative  of  the  English  crown,  and  issued 
in  its  name  from  the  Court  of  King's  Bench, 
requiring  the  performance  of  some  specified 
duty  which  that  court  had  previously  deter- 
mined, or  at  least  supposed,  to  be  consonant 
to  right  and  justice.  In  modern  times  it  is- 
sues as  a  Judicial  process  in  actions,  often 
between  private  parties,  in  which  a  court  of 
competent  jurisdiction  has  previously*  ad- 
judged or  commanded  the  performance  by 
the  defendant  therein  of  some  specified  duty, 
which  under  the  law  he  should  perform,  and 
is  the  means  by  which  such  judgment  or  com- 
mand is  enforced."  A  Circuit  Court  of  the 
United  States  is  without  jurisdiction,  either 
original  or  by  removal  from  a  state  court,  of 
an  action  for  a  writ  of  mandamus,  which  is 
not  necessary  for  the  exercise  by  it  of  a  Jn- 
risdiction  which  it  has  otherwise  previously 
acquired;  the  writ  of  mandamus  not  being 
a  suit  of  a  civil  nature  at  law  or  in  equity, 
within  the  meaning  of  the  acts  of  Congress 
creating  the  Circuit  Courts  of  the  United 
States  and  defining  their  jurisdiction.  Mys- 
tic Milling  Co.  v.  Chicago,  M.  &  St  P.  Ry.  Go, 
132  Fed.  289,  291. 

As  a  civil  action  or  proceedini^ 

As  suit  of  civil  nature,  see  Suit  of  GiYH 
Nature. 

Mandamus  is  a  '^personal  action"  within 
Rev.  Code  1852,  amended  to  1893,  p.  787,  c 
105,  §  2,  declaring  that  all  personal  actions 
with  specified  exceptions  shall  survive,  and 
is  a  suit  at  law  within  Const  art  4,  §  26, 
providing  that  no  suit  at  law  shall  abate  at 
the  death  of  a  party  where  the  cause  of  ac* 
tion  survives.  State  v.  Jessup  &  Moore  Pa- 
per Co.  (Del.)  80  Ati.  350,  351. 

Mandamus  is  a  common-law  action. 
People  ex  reL  Bauman  v.  Gest,  148  IlL  App. 
560,  565. 

*'Mandamus''  proceedings  are  dvil  ac- 
Uons  within  Pub.  Acts  1905.  p.  483,  No.  309, 
providing  for  changes  of  venue  in  such  ac- 
tions. Woodworth  v.  Old  Second  Nat.  Bank, 
107  N.  W.  905,  144  Mich.  338,  8  Ann.  Gas. 
310. 

A  proceeding  in  mandamus  is  a  civil 
proceeding  which  may  be  in  the  name  of  the 
state  at  the  relation  of  an  individual  or  sim- 
ply in  the  name  of  an  individual  as  idaintifL 
Rader  v.  Board  of  Education  of  Beaver  Dist, 
50  S.  B.  240,  242,  57  W.  Va.  220. 

A  "mandamus**  proceeding  Is  an  action 
at  law,  and  under  the  practice  In  this  state 
the  complaint  takes  the  place  of  the  alterna- 
tive writ  the  answer  takes  the  place  of  the 
return,  and  subsequent  pleadings  will  be  had 
until  an  issue  is  joined  for  trial  on  the  mer- 
its, and  the  complaint  answer,  and  subse- 
quent pleadings  are  governed  by  the  rules  of 
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tbe  common  law  and  most  contain  in  sub- 
stoDce  the  essentials  of  good  pleading  in  an 
ordinaiy  action  at  law.  Clement  r.  Graham, 
63  AU.  146.  150,  78  Vt.  290,  Ann.  Cas.  1918B, 
1208. 

"Statutes  everywhere  seem  to  recognise 
the  present  proceeding  by  'mandamus'  as  a 
civil  action  with  the  relator  as  the  plaintiff 
and  the  respondent  as  the  defendant"  State 
ex  reL  Atchison,  T.  &  S.  F.  R.  Co.  v.  Jeffer- 
son County  Comers,  11  Kan.  67,  68,  69. 

Proliiliition  compared 

See  Prohibition. 

As  ipecial  prooeecUnc 

See  Special  Proceeding. 

/  Biglits  enforceable 

/\  Mandamus  lies  to  compel  the  perform- 
a  lice  of  an  act  which  the  law  specifically  en- 
joins as  a  duty  resulting  from  an  office.  Bell 
V.  Thomas,  111  Pac.  76,  78,  49  Colo.  76,  31 
L.  R,  A.  (N.  S.)  664. 

A  writ  of  **mandamus"  is  a  "writ  is- 
sued in  the  name  of  the  state  to  an  inferior 
tribunal,  a  corporation,  board,  or  person 
<'()mmanding  the  performance  of  an  act 
which  the  law  especially  enjoins  as  a  duty 
resulting  from  an  office,  trust  or  station." 
state  ex  rel.  Irvine  v.  Brooks,  84  Pac.  488, 
401,  14  Wyo.  393,  6  L.  R.  A.  (N.  S.)  750,  7 
Aun.  Cas.  1108  (quoting  Rev.  St  1899,  §  4194). 

The  office  of  a  writ  of  mandamus  is  to 
compel  specific  action  in  the  exercise  of  pure- 
ly ministerial  functions.  If  the  performance 
of  an  official  act  involves  discretion,  courts, 
although  they  have  power  to  demand  action, 
have  no  right  to  say  that  it  must  be  in  a 
particular  way.  People  ex  rel.  Quinn  v. 
A'oorhis,  100  N.  Y.  Supp.  717,  721,  115  App. 
Div.  lia 

Under  the  statute,  "mandamus**  is  in- 
tended to  compel  performance  of  any  act 
wiiich  the  law  specifically  enjoins  as  a  duty 
n-sniting  from  an  office,  trust,  or  station. 
It  is  intended  as  a  speedy  remedy,  and  may 
be  granted  by  the  court  in  term  time  or  by 
tlie  judge  at  chambers.  Beadles  v.  Fry,  82 
Pac  1041,  1042,  15  Okl.  428,  2  L.  R.  A.  (N. 
S.)  855. 

At  common  law  the  writ  of  "mandamus" 
is  a  writ  of  right  every  day  made  use  of  to 
oblige  Inferior  courts  to  do  justice  but  it 
nill  not  be  made  use  of  to  control  the  exer- 
cise of  discretion.  In  general,  it  lies  where 
oue  has  been  refused  admittance  to  or  turned 
out  wrongfully  from  any  office  or  franchise. 
Matney  ▼.  King,  93  Pac.  737,  745,  20  Okl.  22. 

Tile  ronedy  by  "mandamus,"  though  ap- 
propriate to  compel  the  performance  of  a 
legal  duty,  cannot  be  invoked  to  compel  one 
to  complete  the  making  of  a  contract.  Put- 
nam Foundry  &  Machine  Co.  v.  Town  Coun- 
<i\  of  Town  of  Harrington,  67  Atl.  788,  736, 
2S  R.  I.  422. 

3  WDS.&  P^  Skb.— 17 


To  support  the  remedy  of  "mandamus" 
a  plain  and  unambiguous  duty  which  it  is 
designed  to  enforce  must  already  have  been 
imposed  by  law.  Where  any  person  has  a 
right  to  demand  the  exercise  of  a  public 
function,  and  there  Is  an  officer  or  set  of  of- 
ficers authorized  to  exercise  that  function, 
there  the  right  and  the  authority  give  rise  to 
the  duty;  but  when  the  right  depends  upon 
the  grant  of  the  authority,  and  that  author- 
ity is  discretionary,  no  legal  duty  Is  im- 
posed. Caven  v.  Coleman,  101  S.  W.  199,  200, 
100  Tex.  467  (citing  Carr  v.  Northern  Liber- 
ties, 85  Pa.  324,  78  Am.  Dec.  342). 

The  writ  of  "mandamus"  will  not  lie  ex- 
cept to  compel  performance  of  an  act  which 
the  law  specifically  enjoins  as  a  duty,  re- 
sulting from  an  office,  trust,  or  station,  and 
it  will  not  lie  to  compel  a  district  judge  to 
enter  of  record  in  the  district  court  of  a 
certain  county  in  his  district  an  alleged  or- 
der admitting  defendant  to  bail,  where  it 
appears  that  the  same  is  not  there  properly 
entitled  to  record.  State  ex  rel.  Stevenson  v. 
Russell,  95  Pac.  463,  1  Okl.  Cr.  165. 

Rev.  St.  1899,  |  4194,  defines  "manda- 
mus*' as  a  writ  issued  in  the  name  of  the 
state  to  an  inferior  tribunal,  corporations, 
boards,  or  persons,  commanding  the  perform- 
ance of  an  act  which  the  law  specially  en- 
joins as  a  duty  resulting  from  an  office,  trust, 
or  station.  State  ex  reL  Wyoming  Agricul- 
tural College  V.  Irvine,  84  Pac.  90,  91,  14 
Wyo.  318. 

The  writ  of  "mandamus"  is  an  order  of 
a  court  of  competent  and  original  jurisdic- 
tion, commanding  an  executive  or  ministerial 
officer  to  perform  an  act,  or  ouilt  to  do  an 
act,  the  performance  or  omission  of  which  is 
enjoined  by  law;  and  it  is  granted  on  tlie 
motion  of  the  party  aggrieved,  or  of  the  com- 
monwealth when  the  public  interest  is  af- 
fected. It  is  not  a  proper  remedy  to  compel 
a  telephone  company  to  install  an  instru- 
ment. Williams  v.  Maysvllle  Tel.  Co.,  82  S. 
W.  995,  996,  119  Ky.  33  (quoting  and  adopt- 
ing definition  in  Civil  Code  of  Prac.  i  477). 

The  object  of  a  "mandamus"  is  to  en- 
force specific  relief,  and  it  is  the  inadequacy, 
rather  *  than  the  absence  of,  other  legal 
remedies,  coupled  with  the  danger  of  a  fail- 
ure of  justice  without  tbe  aid  of  a  manda- 
mus,  which  usually  determines  the  propriety 
of  relief  by  mandamus.  Mandamus  is  the 
proper  remedy  for  enforcing  performance  by 
a  traction  company  of  its  duty  to  pave  a 
street  pursuant  to  the  terms  of  the  ordinance 
granting  to  its  predecessor  the  right  to  lo- 
cate tracks  in  such  street  Borough  of 
Rutherford  v.  Hudson  River  Traction  Co.,  63 
Atl.  84,  90,  73  N.  J.  Law,  227. 

Under  the  express  provisions  of  Code 
Civ.  Proc.  fi  1085,  "mandamus"  can  only  be 
issued  to  compel  the  performance  of  an  act 
required  by  law,  or  to  compel  the  admission 
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of  a  party  to  the  enjoyment  of  a  right  or 
office  to  which  he  is  entitled  and  from  which 
he  Is  nnlawfuUy  excluded.  Maxwell  v. 
Board  of  Fire  Com'rs  of  City  and  County  of 
San  Francisco,  72  Pac.  ©96,  997,  139  Cal.  229. 

Under  Rev.  St.  1899,  i  4194,  defining 
**mandamus'*  as  a  writ  Issued  in  the  name  of 
the  state  to  an  Inferior  tribunal,  corpora- 
tion, board,  or  persons,  commanding  the  per- 
formance of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station,  and  section  4197,  providing 
that  the  writ  must  not  be  issued  where  there 
is  a  plain  and  adequate  remedy  at  law, 
"mandamus"  to  compel  an  officer  of  a  pri- 
vate corporation  to  permit  the  inspection  of 
books,  papers,  and  effects  in  his  possession 
and  control,  is  the  proper  form  of  remedy 
to  enforce  the  right  of  stockholders  to  in- 
spect the  books  and  records  of  the  corpora- 
tion, where  the  officer  having  the  custody 
denies  the  stockholder  access  thereto.  Wyo- 
ming Coal  Min.  Co.  v.  State  ex  rel.  Kennedy, 
87  Pac.  984,  985,  15  Wyo.  97. 

Mandamus  lies  to  compel  an  inferior 
board  or  person  to  do  or  not  to  do  an  act, 
the  performance  or  omission  of  which  the 
law  enjoins  as  a  duty  from  an  office,  trust,  or 
station,  and,  when  discretion  Is  left  to  such 
board  or  person,  mandamus  may  compel  it  to 
act  in  some  way,  but  cannot  control  such  dis- 
cretion under  the  express  provisions  of  Code, 
§  4341.  State  v.  Parker,  125  N.  W.  856,  864, 
147  Iowa,  69. 

"The  province  of  a  writ  of  mandamus  is 
to  afford  redress  where  a  party  has  a  right 
to  have  anything  done  and  has  no  other  spe- 
cific means  of  compelling  its  performance. 
The  writ  is  also  applicable  in  certain  cases 
where  a  duty  is  Imposed  by  statute  for  the 
benefit  of  an  Individual."  State  ex  rel. 
Guenther  v.  Charleston  Light  &  Water  Co., 
47  S.  E.  979,  983,  68  S.  C.  540. 

"The  modern  writ  of  mandamus  may  be 
defined  as  a  command  issuing  from  a  com- 
mon-law court  of  competent  jurisdiction,  in 
the  name  of  the  state  or  sovereign,  directed 
to  some  corporation,  officer,  or  inferior  court, 
requiring  the  performance  of  a  particular 
duty  therein  specified,  which  duty  results 
from  the  official  station  of  the  party  to  whom 
the  writ  is  directed,  or  from  operation  of 
law."  Milster  v.  City  Council  of  Spartan- 
burg, 47  S.  £3. 141,  68  S.  C.  243  (quoting  High, 
Ebctr.  Leg.  Rem.  4);  State  ex  rel.  Huebler  v. 
Board  of  Police  Com'rs,  82  S.  W.  960,  962, 
108  Mo.  App.  98. 

The  statutory  duty  of  the  trial  judge 
to  settle  and  sign  a  bill  of  exceptions  may 
be  enforced  by  "mandamus,"  where  he 
arbitrarily  refuses  to  act,  though  he  cannot 
be  required  to  perform  the  duty  in  a  particu- 
lar manner  by  signing  a  particular  bill. 
State  ex  rel.  Columbus  St.  Ry.  &  Light  Oo. 
V.  Deupree,  81  N.  E.  678,  679,  40  Ind.  App. 
492. 


Code,  I  1417,  provides  that  th^  board  of 
supervisors  shall  direct  the  treasurer  to  re- 
fund any  tax  erroneously  or  illegally  exacted 
or  paid,  with  all  Interest  actually  paid 
thereon.  Section  4341  defines  "mandamus" 
as  an  action  to  compel  an  inferior  board  to 
do  an  act,  the  performance  of  which  the  law 
enjoins  as  a  duty  resulting  from  an  office, 
and  provides  that  mandamus  cannot  con- 
trol discretion.  Held,  that  there  could  be 
no  recovery  in  mandamus  to  compel  a  board 
of  supervisors  to  order  the  payment  of  in- 
terest on  taxes  erroneously  exacted  founded 
on  section  1417;  the  section  providing  mere- 
ly for  the  return  of  interest  paid,  and  the 
word  "refund"  meaning  to  pay  back,  to 
restore.  Home  Sav.  Bank  y.  Morris,  120  X. 
W.  100,  141  Iowa,  560. 

"The  function  of  'mandamus'  la  to  com- 
pel the  performance  of  a  legal  duty,  to 
command  action,  not  to  review^  action,  to 
complete  the  unfinished.  It  Is  the  remedy 
for  nonfeasance.  *  *  *  It  does  not  lie 
to  correct  mistakes  thaf  have  been  made  or 
to  remedy  wrongs  that  have  been  done." 
Keuney  v.  State  Board  of  Dentistry,  59  Atl. 
932,  933,  26  R.  I.  538  (quoting  Corbett  v.  Nay- 
lor,  57  Ati.  304,  25  R.  I.  522). 

Mandamus'  will  not  enforce  the  per- 
offldal  duty,  unless  the  duty 
sought  to  be  enforced  is  clearly  within  the 
scope  of  such  officer's  duty."  Where  two  peti- 
tions are  pending  asking  for  the  sale  of  the 
same  tract  of  school  land,  one  of  which  re- 
quests that  It  be  sold  as  leased  land,  and 
the  other  to  an  actual  settler,  and  appraisers 
are  appointed  and  qualified  to  appraise  the 
land  as  leased  land,  they  cannot  be  compel- 
led by  mandamus  to  act  as  appraisers  under 
the  other  petition.  Wilson  v.  Winfrey,  84 
Pac.  123,  72  Kan.  468. 


"^  "  'Manda 
f^nnance  of 


«o 


Mandamus"  is  a  writ  issuing  in  the 
name  of  the  people,  originally  instituted  for 
the  purpose  of  correcting  official  Inaction 
and  to  compel  the  x>erformance  of  some  legal 
duty;  and  although  It  has  been  extended  by 
the  court  from  time  to  time,  and  has  been 
held  to  lie  where  formerly  it  was  thought 
not  to  apply,  it  has  not  been,  nor  should  it 
be,  extended  to  obtain  property  or  to  furnish 
evidence  of  title  to  property,  that  the  owner 
may  be  more  certainly  possessed  of  it,  or 
that  it  may  be  more  conveniently  transferred 
by  him.  People  ex  rel.  Rottenberg  y.  Utah 
Gold  &  Copper  Mines  Co.,  119  N.  Y.  6upp. 
862,  853,  135  App.  Dlv.  418. 

"Mandamus"  does  not  lie  against  a  pri- 
vate citizen.  In  other  words,  where  the  writ 
is  sought  to  be  invoked,  the  proper  inquiry 
is:  Does  the  duty  sought  to  be  enforced 
clearly  result  from  an  office^  tnist,  or  sta- 
tion? If  80,  the  writ  should  run;  otherwise 
not  This  is  the  common  Ihw  and  is  un- 
bodied in  Wilson's  Rev.  &  Ann.  St  1903,  | 
(4884)  686,  which  Is  as  follows:  "The  writ 
of  mandamus  may  be  issued  by  the  Supreme 
Court  or  the  district  court,  or  any  Justice  or 
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Judge  thereof,  during  term  or  at  chambers,  to 
any  inferior  tribunal,  corporation,  board  or 
person,  to  compel  the  performance  of  any 
act  which  the  law  specially  enjoins  as  a 
duty,  resulting  from  an  oflBce,  trust  or  sta- 
tion. •  •  •  "  Eberle  t.  King,  d8  Pac  748, 
753,  2D  Okl  49  (dtiniT  26  Gyc.  pp.  168,  164). 

According  to  Rev.  St  1809,  i  4194, 
*'  'mandamus*  is  a  writ  issued  in  the  name  of 
the  state  to  an  inferior  tribunal,  a  corpora- 
tion, board,  or  persons,  demanding  the  per- 
formance of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  firom  an  office, 
trust  or  station,"  and,  according  to  section 
4197,  "the  writ  must  not  be  issued  in  a 
case  when  there  is  a  plain  and  adequate  rem- 
edy in  the  ordinary  course  of  the  law."  Wy- 
oming Goal  Mining  Go,  v.  State  ex  rel.  Ken- 
nedy, 87  Pac.  337,  338,  15  Wyo.  97,  123  Am. 
St  Rep.  1014. 

It  is  the  special  office  of  the -writ  of 
"mandamus^*  to  compel  a  ministerial  officer 
to  perform  the  duties  of  his  office,  and  the 
writ  wUl  lie  though  the  duties  of  the  officer 
are  of  a  quasi  judicial  character,  and  con- 
sist of  a  discretion  which  cannot  be  review- 
ed by  the  courts,  where  the  object  sought  is 
to  compel  an  exercise  of  the  discretion, 
state  ex  rel.  Howe  v.  Kendall,  87  Pac.  821, 
^22,  44  Wash.  542. 

"Mandamus"  is  a  legal  remedy,  and  lies 
for  the  enforcement  of  legal  rights  only,  and 
under  Bums*  Ann.  St  1908,  §  1226,  proTid- 
ing  that  writs  of  mandate  may  be  issued 
to  any  inferior  tribunal,  corporation,  board, 
or  person,  to  oomp^  the  performance  of  an 
act  which  the  law  specially  enjoins,  or  a 
duty  resulting  from  an  office,  trust,  or  sta- 
tion, to  justify  the  issuance  of  the  writ  it  is 
essential  that  the  relator  have  a  clear  legal 
right  to  the  thing  demanded,  and  that  it  be 
the  imperative  duty  of  the  respondent  to 
perform  the  required  act  State  ex  reL  Hat- 
field V.  Cummins,  85  N.  E.  359,  360,  171  Ind. 
112,  36  L*.  R.  A.  (N.  S.)  945. 

In  Ohio  "mandamus*'  is  not  used  for  the 
redress  of  private  wrongs,  but  only  in  mat- 
ters relating  to  the  public.  The  writ  is 
the  proper  remedy  to  restore  a  party  to  the 
possession  of  an  office  from  which  he  has 
been  illegally  removed.  State  ex  r^.  Moyer 
V.  Baldwin,  83  N.  £.  907,  906,  77  Ohio  St 
532,  19  Lu  R.  A.  (N.  S.)  49,  12  Ann.  Gas.  10. 

Bums*  Ann.  St.  1901,  {  1182,  provides 
that  '*writs  of  mandamus  may  be  Issued 
to  any  inferior  tribunal,  corporation,  board 
or  person,  to  compel  the  performance  of  an 
act  which  the  law  specially  enjoins,  or  a  duty 
resulting  from  an  office,  trust  or  station." 
This  statute  is  substantially  declaratory  of 
the  common-law  doctrine.  "Mandamus"  Is 
in  no  sense  an  equitable  proceeding,  but  Is  a 
common-law  remedy  to  compel  performance 
of  a  legal  duty,  and  the  relator  must  have 
a  clear  legal  right  to  the  thing  demanded, 
and  it  must  b^  the  imperatiye  duty  of  the 


respondent  to  perform  the  act  required.  If 
eith^  the  right  or  the  duty  be  doubtful,  the 
writ  will  not  be  issued.  A  duty  arising  out 
of  statute  must  not  be  merely  permissive  or 
discretionary,  but  the  statute  must  require 
the  act  to  be  done,  or  it  will  not  be  enforced 
by  mandamus.  State  ▼.  Jackson,  81  N.  E. 
62,  63,  168  Ind.  884. 

A  "writ  of  mandamus**  is  a  command 
issuing  from  a  court  of  law  of  competent 
jurisdiction,  in  the  name  of  the  state,  direct- 
ing some  inferior  court,  officer,  corporation, 
or  person  to  some  particular  thing  therein 
specified  which  pertains  to  his  office  or  duty. 
It  will  not  lie  against  one  who  does  not  oc- 
cupy an  official  or  qoasi  official  position, 
but  it  will  lie  not  oiily  against  public  officers, 
but  against  private  officers  in  certain  cases, 
and  against  public  and  private  corporationa 
It  will  lie  to  enforce  a  public  duty,  and  the 
officials  of  a  railroad  company  can  be  com- 
pelled to  perform  certain  duties  by  manda- 
mus on  the  theory  that  they  owe  those 
duties  to  the  state  and  are  subject  to  its 
vlsltorlal  powers.  Gas,  water,  and  telephone 
companies  can  also  be  compelled  by  manda* 
mus  to  discharge  their  duties  to  the  public. 
Rouse  V.  Thompson,  81  N.  R  1109,  1120,  228 
111.  522  (citing  Mechem,  Public  Officers  & 
Agents,  I  926;  People  ex  rel.  Hempstead  v. 
Chicago  &  A.  R.  Co..  55  111.  95,  8  Am.  Rep. 
631 ;  Chicago  Sc  A.  R.  Co.  v.  Suffem,  21  N. 
B.  824,  129  111.  274:  People  ex  rel.  Cantrell 
V.  St  Loirts,  A.  k  T.  H.  R.  Co.,  52  N.  E.  292, 
176  111.  512,  35  li.  R.  A.  656;  Litchfield  &  M. 
Ky.  Co.  V.  People,  78  N.  B.  589,  222  HI.  242; 
People  V.  Chicago,  I.  &  L.  Ry.  Co.,  79  N.  E. 
144,  223  lU.  581,  7  Ann.  Cas.  1;  2  SpelUng, 
Injunctions  &  Other  Extraordinary  Reme- 
dies [2d  Ed.]  i  1592). 

Though  "mandamus"  will  not  general- 
ly lie  to  compel  performance  of  a  power,  the 
exercise  of  which  is  in  the  discretion  of 
the  ofiicer  against  whom  the  writ  Is  sought, 
the  remedy  is  available  if  the  action  of  the 
officer  is  capricious,  arbitrary,  unreasonable, 
or  based  on  false  information.  People  ex  reL 
Empire  City  Trotting  Club  v.  State  Racing 
Commission,  82  N.  B.  723,  190  N.  Y.  31. 

"Mandamus"  cannot  be  rightfully  in- 
voked  to  settle  a  doubtful  claim  to  an  office, 
or  to  have  the  title  to  an  office  adjudicated 
upon  as  between  adverse  claimants,  but  "in- 
formation in  the  nature  of  a  quo  warranto" 
affords  the  proper  remedy.  Where  the  re- 
lator holds  a  prima  facie  and  uncontested 
title  to  the  office,  or  his  title  has  been  ad- 
judicated upon  and  finally  established  by  a 
competent  tribunal,  a  writ  of  "mandamus" 
may  be  issued  to  put  him  in  possession  of 
the  office  as  well  as  of  the  books,  papers,  and 
other  property  pertaining  to  it.  Hoy  v.  State 
ex  r^.  Buchanan,  81  N.  B.  509,  512,  168  Ind. 
506, 11  Ann.  Cas.  944  (citing  Mannix  v.  State 
ex  rel.  mtchell,  17  N.  B.  565, 115  Ind.  245). 

"Mandamus"  does  not  lie  to  compel  the 
payment  of  an  unliquidated  unadjudicated 
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Claim  that  is  disputed.  Howell  y.  State  ex 
rel.  Edwards.  45  South.  453,  454,  54  Fla.  199 
(citing  Whitesides  v.  Stuart,  20  S.  W.  245, 
91  Tenn.  710;  Hicks  v.  Board  of  Auditors  of 
Wayne  County,  57  N.  W.  188,  97  Mich.  611; 
State  Board  of  Education  ▼.  West  Point,  50 
Miss.  688). 

"Mandamus,"  lis  defined  by  Civ.  Code 
Prac.  I  477,  and  the  courts,  is  a  writ  com- 
manding the  performance  of  some  duty,  In 
the  performance  of  which  the  applicant  for 
the  writ  is  interested,  or  by  the  nonperform- 
ance of  which  he  is  aggrieved  or  injured. 
Louisville  Home  Telephone  Go.  v.  City  of 
Louisville.  113  8.  W.  855,  857,  130  Ky.  611. 

Mandamus  may  not  be  invoked  to  review 
a  Judicial  or  quasi  judicial  decision.  The 
primary  object  of  the  writ  of  mandamus  is 
to  compel  action.  It  neither  creates  nor  con- 
fers power  to  act,  but  only  commands  the 
exercise  of  powers  already  existing,  when  it 
is  the  duty  of  the  person  or  body  proceeded 
against  to  act  without  its  agency.  While  it 
may  require  the  performance  of  a  purely 
ministerial  duty  in  a  particular  manner,  its 
x'ommand  is  never  given  to  compel  the  dis- 
charge of  a  duty  involving  the  exercise  of 
judgment  or  discretion  in  any  specified  way, 
for  that  would  substitute  the  judgment  or 
discretion  of  the  court  issuing  the  writ  for 
that  of  the  person  or  persons  against  whom 
the  writ  was  issued.  People  ex  rel.  McCabe 
v.  Matthies,  87  N.  Y.  S.  196,  198,  92  App. 
Div.  16  (citing  People  ex  reL  Harris  v.  Com- 
missioners of  Land  Office,  48  N.  B.  418,  149 
N.  Y.  26). 

Ky.  St.  §  8865,  requires  a  personal  repre- 
sentative of  a  decedent's  estate  to  return  an 
inventory  within  a  certain  time  after  qualify- 
ing. Section  3857  provides  that  any  person- 
al representative  fftillng  to  return  an  in- 
ventory within  six  months  after  qualifying 
shall  be  fined  by  the  county  court,  and  be 
required  to  make  such  inventory  upon  a  day 
fixed  by  it,  and  upon  failure  to  do  so,  shall 
be  fined  for  each  subsequent  delinquency,  and 
section  3858  requires  every  personal  repre- 
sentative to  have  his  accounts  settled,  and 
all  settlements  and  vouchers  returned  to  the 
county  court  within  a  certain  time,  and  as 
often  thereafter  as  the  court  requires.  Civ. 
Code  Prac.  |  477,  defines  the  *'writ  of  manda- 
mus" as  an  order  of  a  court  commanding  an 
executive  or  ministerial  officer  to  perform  or 
omit  an  act,  the  performance  or  omission 
of  which  is  enjoined  by  law,  which  shall  be 
granted  on  the  motion  of  the  party  aggrieved 
or  of  the  commonwealth  when  the  public 
interest  is  afllected.  Held,  that  the  duty  of  a 
county  judge  to  require  executors  and  admin- 
istrators to  file  inventories  and  make  settle- 
ments was  mandatory,  and  not  a  matter  of 
judicial  discretion  which  could  not  be  enforced 
by  mandamus.  Commonwealth  v.  Peter,  124 
S.  W.  896,  897,  136  Ky.  689. 

*'The  'writ  of  mandamus*  is  in  form  a 
command  in  the  name  of  the  state,  directed 


to  some  tribunal,  corporation,  or  public  of- 
ficer, requiring  them  to  do  some  particular 
thing  therein  specified,  and  which  the  court 
has  previously  determined  that  it  is  the  duty 
of  such  tribunals  or  other  person  to  perform. 
♦  ♦  ♦  It  does  not  lie  to  correct  the  errors 
of  inferior  tribunals  by  annulling  what  they 
have  done  erroneously,  nor  to  guide  their 
discretion,  nor  to  refrain  them  from  exer- 
cising power  not  delegated  to  them ;  but  It 
is  emphatically  a  writ  requiring  the  trlbuual 
or  person  to  whom  It  is  directed;  to  do  some 
particular  act  appertaining  to  their  public 
duty,  and  which  the  prosecutor  has  a  legal 
right  to  have  done.  ♦  ♦  ♦  The  *writ  of 
mandamus'  is  the  counterpart  of  the  writ  of 
prohibition,  and  is  so  designated  In  some 
states  by  statute.  'M^damus'  Is  a  legal 
remedy  to  compel  action  in  accordance  with 
legal  duty,  while  ^prohibition'  is  a  legal  reme- 
dy to  restrain  action  in  excess  of  legal  au- 
thority." State  ex  rel.  Pelton  v.  Ross,  SI 
Pac.  865,  867,  39  Wash.  399  (quoting  and 
adopting  the  definition  in  Dunklin  County 
V.  Dunklin  County  District  Court,  23  Mo.  454). 

"  'Mandamus*  is  a  command  issued  from 
a  court  of  law  of  compet^it  jurisdiction  in 
name  of  the  state  directed  to  some  Inferior 
court,  officer,  corporation,  or  person  requir- 
ing them  to  do  some  particular  thing  therein 
specified,  which  appertains  to  their  office  or 
duty."  It  lies  in  cases  involving  merely  the 
performance  by  a  county  official  of  his  plain, 
ministerial  duty  of  payment  of  a  warrant 
drawn  by  lawful  and  proper  authority  upon 
a  fund  in  his  custody,  legally  applicable  to 
its  payment,  and  requiring  the  exercise  of  no 
official  discretion  on  his  part  In  view  of 
Rev.  St.  1899,  c.  49,  prescribing  the  i^eadin? 
and  procedure  in  mandamus,  but  not  enlari:- 
Ing  the  scope  or  amplifying  the  application 
of  the  remedy,  such  a  proceeding  cannot  be 
converted  into  an  equitable  suit  by  the  re- 
spondent, a  county  treasurer,  answering  that 
he  holds  the  fund  subject  to  the  conflicting 
claims  of  relator  and  others  and  an  order  uf 
court  requiring  such  other  claimants  to  ap- 
pear and  answer.  State  ex  rel.  Hlxon  v.  Ner- 
ry,  79  S.  W.  993,  994,  995,  105  Mo.  App.  4i>S. 

'The  writ  of  'mandamus'  l)elDg  justly 
regarded  as  one  of  the  highest  writs  known 
to  our  system  of  jurisprudence,  it  issues  only 
where  there  is  a  dear  and  specific  legal  right 
to  be  enforced,  or  a  dnty  which  ought  to  be 
and  can  be  performed,  and  where  there  Is  no 
other  specific  and  adequate  legal  remedy. 
Since  the  object  of  a  mandamus  is  not  to 
supersede  legal  remedies,  but  rather  to  sup- 
ply the  want  of  them,  two  prerequisites  must 
exist  to  warrant  a  court  in  granting  this 
extraordinary  remedy:  First,  It  must  be 
shown  tliat  the  relator  has  a  dear,  legal  right 
to  the  performance  of  a  particular  act  or 
duty  at  the  hands  of  the  respondent;  and« 
second,  it  must  appear  that  the  law  affords 
no  other  adequate  or  specific  remedy  to  se- 
cure the  enforcement  of  the  right  and  the 
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performance  of  the  duty  which  it  is  sought 
to  coerce.  Hie  test  to  be  applied,  therefore, 
Id  determiniJig  upon  the  right  to  relief  by 
mandamus,  is  to  inquire  whether  the  party 
aggrieved  has  a  clear,  legal  right,  and  wheth- 
er he  has  any  other  adequate  remedy,  since 
the  writ  belongs  only  to  those  who  have  legal 
rights  to  enforce,  who  find  themselves  wlth- 
ont  an  appropriate  legal  remedy.'*  State  ex 
rel.  Gleeson  v.  Jumbo  Extension  Mining  Co., 
94  Pac  74,  76,  30  Xev.  192,  133  Am.  St  Kep. 
715,  16  Ann.  Cas.  896  (quoting,  and  adopting 
definition  in  High,  Extraordinary  Legal 
Remedies,  p.  9). 

It  is  a  fundamental  principle  that  "man- 
damus" lies  to  comi)el  the  performance  of  a 
purely  ministerial  duty,  involving  no  discre- 
tionary right  and  not  requiring  the  exercise 
of  Judgment  It  does  not  lie  where  perform- 
ance of  a  trust  Is  sought  which  is  discretion* 
ary,  or  involves  the  exercise  of  jugdment  It 
is  also  elementary  that  the  writ  cannot  usurp 
the  functions  of  a  writ  of  error,  or  take  the 
place  of  an  appeal,  nor  will  it  lie  against  a 
court,  unless  it  be  clearly  shown  that  such 
court  has  refused  to  perform  some  manifest 
duty.  Under  a  statute  providing  that  the 
writ  of  mandamus  may  be  issued  to  an  in- 
ferior tribunal  to  compel  the  performance  of 
an  act  which  the  law  si)ecially  enjoins  as 
a  duty  resulting  from  an  office,  mandamus 
out  of  the  district  court  would  not  lie  to  com- 
pel the  county  court  to  enter  a  Judgment  in 
a  divorce  proceeding  different  from  the  Judg- 
ment which  had  been  rendered;  this  being  an 
attempt  to  review,  annul,  and  modify  the 
judgmoit,  and  being  in  this  regard  an  at- 
tempt to  usurp  the  functions  of  an  appeal 
from  or  writ  of  error  to  such  Judgment,  and 
also  an  attempt  to  control  the  4U8cretion  and 
judgment  of  the  county  court  Lindsey  v. 
Carlton,  96  Pac.  997,  999,  44  Colo.  42. 

"  'Mandamus'  lies  to  compel  an  inferior 
court  to  hear  and  determine  a  cause  or  mat- 
ter properly  triable  before  it,  which  the  lower 
court  falls  or  refuses  to  try  on  the  ground 
that  it  has  no  Jurisdiction,  or  that  the  Judge 
is  incompetent,  or  for  other  reasons."  Hence 
mandamus  is  the  proper  remedy  to  compel  a 
county  court  to  take  Jurisdiction  of  and 
hear  a  proceeding  by  the  state  revenue  af^ent 
for  the  reassessment  or  back  assessment  of 
taxes  on  the  property  of  a  street  railway. 
State  V.  Taylor,  104  6.  W.  242,  246,  119  TeiUL 
229. 

The  process  of  "mandamus"  will  not  is- 
sue against  a  public  officer,  unless  to  compel 
the  performance  of  an  act  clearly  defined  and 
enjoined  by  law,  and  which  is  therefore  min- 
isterial in  its  nature  and  neither  involves  the 
exercise  of  discretion,  nor  leaves  any  alter- 
native. Caven  v.  Coleman  (Tex.)  96  S.  W. 
774,  776  (citing  Glasscock  v.  Commissioner  of 
General  Land  Office,  3  Tex.  51;  Arberry  v. 
Beavers,  6  Tex.  457,  55  Am.  Dec.  791;   San- 


som  V.  Mercer,  68  Tex.  492,  5-S.  W.  62,  2 
Am.  St  Bep.  505). 

While  election  inspectors  cannot  be  com- 
pelled by  mandamus  to  make  their  return  In 
any  particular  manner,  they  may  be  compel- 
led to  make  a  true  return  of  the  result  ac- 
cording to  their  count,  if  the  return  made 
was  incorrect,  irrespective  of  the  provisions 
of  the  election  law;  "mandamus"  being  the 
proper  remedy  to  compel  a  public  official  to 
perform  his  official  duty,  where  he  fails  to 
do  so.  People  ex  rel.  Henness  v.  Douglass, 
126  N.  Y.  Supp.  908,  909,  142  App.  Dlv.  224. 

MANDATARIES 

A  ''mandatary*'  whose  engagement  is 
merely  gratuitous  is  bound  only  to  ordinary 
negligence,  and  liable  only  for  gross  neglect 
or  breach  of  good  faith.  Marshall  v.  Nash- 
viUe  Ry.  &  Ught  Co.,  101  S.  W.  419,  420,  118 
Tenn.  254,  9  L.  R.  A.  (N.  S.)  1246,  12  Ann. 
Cas.  675. 


MANDATE 

See  Special  Mandate. 

The  word  ''mandate,"  in  Civ.  C^e,  art. 
2985,  relating  to  personal  mandate,  whereby 
one  person  appoints  another  his  special  agent, 
or  whereby  one  person  gives  power  to  an- 
other to  transact  for  him  and  in  his  name 
one  or  several  affairs,  does  not  refer  to  the 
business  of  agency  carried  on  under  a  char- 
ter adopted  under  the  act  of  1888.  State  ex 
rel.  Le  Blanc  &  Railey  v.  Michel,  36  South. 
869,  870,  113  La.  4. 

MANDATE  (la  Praotioe) 


An  execution  on  a  judgment  is  a  "man- 
date," as  provided  by  Code  Civ.  Proc.  f  3343, 
and  the  only  mandate  by  which  a  Judgment 
creditor  is  entitled  to  enforce  it.  Belfer  v. 
Ludlow,  126  N.  T.  Supp.  180,  182,  69  Misc. 
Rep.  486. 


The  "writ,  of  mandate,"  as  defined  by 
Rev.  St  1898,  U  3640,  3641,  denominating  the 
writ  of  mandamus  a  writ  of  mandate,  and 
authorizing  Its  issuance  to  any  inferior  tri- 
bunal to  compel  the  performance  of  an  act 
specially  enjoined  by  law,  is  designed  to 
compel  action  where  the  law  enjoins  it,  and 
the  tribunal  refuses  to  act  In  accordance 
therewith.  Hoffman  v.  Lewis,  87  Pac.  167, 
170,  31  Utah,  179. 

By  Code  Civ.  Proc.  {  1085,  the  "writ 
of  mandate"  is  issued  by  any  court,  except 
a  justice's  or  police  court,  to  any  Inferior 
tribunal,  corporation,  board,  or  person,  to 
compel  the  performance  of  an  act  which  the 
law  specially  enjoins,  as  a  duty  resulting 
from  an  office,  trust  or  station.  Howe  v. 
Southrey,  78  Pac.  259,  144  Cal.  767. 


MANDATE} 


262 


MANDATORY  INJUNC3TI0N 


Under  Code  Civ.  Pioc.  §  3343,  subd.  2, 
defining  the  word  "mandate"  to  include  a 
writ  Issued  out  of  a  court,  commanding  an 
officer  to  do  or  to  refrain  from  doing  an  act 
therein  specified,  and  Greater  New  York 
Charter  (Laws  1901,  c.  466)  I  1001,  authoriz- 
ing the  court,  on  application  of  any  person 
to  whom  an  award  has  been  made  in  proceed- 
ings to  acquire  land,  to  require  the  comptrol- 
ler to  pay  the  award,  and  to  enforce  the  man- 
date as  other  mandates  are  enforced,  the 
court  may  by  mandamus  compel  the  comp- 
troller to  pay  an  award,  and  the  fact  that 
costs  are  more  than  they  would  be  If  the 
applicant  for  mandamus  had  been  content 
with  an  order  Is  a  matter  which  may  not  be 
considered,  when  he  was  denied  the  award, 
to  which  he  was  legally  entitled.  Macholdt 
V.  Prendergast,  128  N.  Y.  Supp.  1069,  1070, 
144  App.  Div.  252. 

The  word  "mandate,"  In  Wilson's  Rev. 
&  Ann.  St.  1903,  S  1882,  providing  that  in  all 
cases  in  the  probate  court  the  probate  judge 
shall  have  power  to  allow  injunctions,  "man- 
dates," writs  of  prohibition,  etc.,  is  not  syn- 
onymous with  the  word  "mandamus"  in  the 
Organic  Act  of  the  territory  conferring  on 
the  Supreme  and  district  courts  power  to 
grant  writs  of  mandamus  and  habeas  cor- 
pus in  all  cases  authorized  by  law,  and  in 
section  4884,  providing  that  the  writ  of  man- 
damus may  be  issued  by  the  Supreme  Court 
or  the  district  court,  or  any  justice  or  judge 
thereof,  during  term  or  at  chambers,  etc., 
and  the  probate  courts  of  the  territory  are 
not  authorized  to  hear  and  determine  origi- 
nal proceedings  in  mandamus.  Starkweath- 
er V.  Kemp,  88  Pac.  1045,  1046,  18  Okl.  28. 

Remittitiir 

The  word  "remittitur,"  used  in  Supreme 
Court  rule  34  providing  that,  when  a  judg- 
ment of  a  District  Court  of  Appeal  becomes 
final  therein,  the  remittitur  shall  not  be  is- 
sued until  after  the  lapse  of  30  days  there- 
after, unless  otherwise  ordered,  designates 
the  judgment  of  the  appellate  tribunal  which 
is  authenticated  to  the  court  from  which  the 
appeal  is  taken,  and  corresponds  to  "man- 
date," used  in  the  practice  of  the  United 
States  Supreme  Court.  Noel  v.  Smith,  88 
Pac.  167,  169,  2  Cal.  App.  158. 

Snbpoena 

Code  Civ.  Proc  §  8,  authorizes  a  court  to 
punish  for  criminal  contempt  one  guilty  of 
willful  disobedience  of  its  lawful  mandate. 
Section  3343  provides  that  the  word  "man- 
date*' includes  a  writ,  process,  etc.,  made  pur- 
suant to  law  by  a  judicial  officer,  and  com- 
manding the  person  named  therein  to  do  the 
act  therein  specified,  and  Code  Cr.  Proc.  | 
619,  provides  that  disobedience  of  a  subpcena 
may  be  punished  as  for  a  criminal  contempt 
Held,  that  a  subpoena  Issued  by  the  district 
attorney  requiring  a  witness  to  appear  be- 
fore a  grand  jury  was  a  "mandate,"  within 
section  8,  so  as  to  make  one  willfully  advis- 


I  ing  disobedience  guilty  of  criminal  contempt 
People  ex  rel.  Drake  v.  Andrews,  90  N.  B. 
347,  348, 197  N.  T.  03, 18  Ann.  Gas.  317. 

MANDATORY 

Directory  statute  distinguished  from 
mandatory  statute,  see  Directory  Stat- 
ute. 

A  mandatory  provision  of  a  statute  U 
one  the  omission  to  perform  which  renders 
proceedings  void;  while  a  directory  provi- 
sion is  one  the  observance  of  which  is  not 
necessary  to  the  validity  of  proceedings. 
Bond  V,  City  of  Baltimore,  84  Atl.  258,  260. 
118  Md.  159. 

A  statute  providing  that  appointment  of 
a  special  administrator  may  be  made  at  any 
time,  and  must  be  made  by  entry  upon  the 
minutes  of  the  court  specifying  the  powers 
to  be  exercised  by  him,  was  not  "mandatory** 
as  to  entry  of  a  minute  order,  and  the  ap- 
pointment was  complete  when  the  order  was 
signed,  and  failure  of  the  derk  to  enter  it 
on  the  minutes  would  not  invalidate  It.  Mc- 
Neil V.  Morgan,  108  Pac.  69,  71.  157  Cal.  373. 

The  term  "mandatory"  is  applicable  al- 
most entirely  to  statutory  requirements  in- 
tended for  the  protection  of  the  citizen  and 
to  prevent  a  sacrifice  of  his  property,  and 
by  a  disregard  of  which  his  rights  might  be, 
and  generally  would  be,  injuriously  affected 
It  does  not  apply  to  statutory  requirements 
intended  for  the  guide  of  officers  in  the  con- 
duct of  business  devolved  on  them  and  de- 
signed to  secure  order,  system  and  dispatch 
In  proceedings,  and  by  a  disregard  of  which 
the  rights  of  the  parties  cannot  be  injurious- 
ly affected.  French  v.  Edwards,  18  Wall.  608, 
[80  U.  S.l  611,  20  Lr.  Ed.  702. 

MANDATOBT  ZNJUNCTION 

Injunctions  are  "mandatory"  or  pre- 
ventive, according  as  they  command  the  de- 
fendant to  do  or  refrain  from  doing  a  par- 
ticular thing.  The  Issuance  of  a  "mandato- 
ry injunction"  is  exercised  with  extreme 
caution,  and  is  confined  to  cases  where  courts 
of  law  are  unable  to  afford  adequate  redress, 
or  where  the  injury  cannot  be  compensated 
in  damages.  In  determining  whether  to 
grant  relief  by  way  of  "mandatory  injunc- 
tion," courts  of  equity  will  take  into  consid- 
eration the  relative  convenience  or  incon- 
venience which  would  result  to  the  parties 
from  granting  or  withholding  relief,  and  wlU 
be  governed  accordingly.  Mason  v.  Byrley 
(Ky.)  84  S.  W.  767,  770  (dtlng  High,  Inj.  { 
2). 

A  "mandatory  injunction"  is  one  which 
compels  affirmative  action  by  defendant  If 
an  injunction  compels  one  affirmatively  to 
surrender  a  possession  which  under  the  facts 
alleged  by  him  he  is  entitled  to  hold,  it  is  a 
"mandatory."  Clute  v.  Superior  Court  of 
City  and  County  of  San  Francisco,  99  Pac. 
302,  363,  166  CaL  16,  182  Am.  St.  Bep.  64. 
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It  IB  ertox,  on  an  Interlocutory  hearing 
of  an  eqaltai)le  petition  seeking  Qpedflc  per- 
formance and  injunction,  to  order  the  deliv- 
ery by  defendant  of  the  personal  property 
In  controversy  to  the  petitioner ;  such  order 
being  in  legal  effect  a  mandatory  injunction. 
Rudolph  Wurlitzer  Co.  v.  Jackson,  67  S.  E. 
879,  880,  134  Ga.  333. 

A  "mandatory  injunction"  compels  the 
affirmative  performance,  while  a  preventive 
injunction  restrains  the  commission  of  an 
act    Carver  v.  San  Pedro,  etc.,  R.  Co.,  151 

Fed.  334,  338. 

MANGANESE 

See  Borate  of  Manganese. 

ICAMOANESE  AI.LOT 

See  Iron  and  Manganese  Alloy. 

MANGE 

"Mange"  la  a  cattle  disease,  otherwise 
known  as  splenic  or  Spanish  fever.  State  v. 
Missouri  Pac.  B.  Co.,  81  Pac.  212,  213,  71 
Kan.  C13. 

MANGLE 

As  machine,  see  Machine. 

A  "mangle"  is  a  large  roller,  used  in  a 
laundry,  through  which  the  clothes  are  run. 
Ross-Paris  CJo.  v.  Brown,  90  S.  W.  568,  121 
Ky.  821. 

MANHATTAN  COCKTAIL 

See  Cocktail. 

As  intoxicating  liquor,  see  Intoxicating 
Liquors. 

MANHOLES 

A  "manhole**  Is  a  round  opening  into  a 
sewer  large  enough  to  permit  a  man  to  enter 
for  the  purpose  of  cleaning  or  repairing. 
Comstock  V.  Olty  of  Eagle  Grove,  111  N.  W. 
51,  52»  133  Iowa,  689. 

MANIFEST 

The  word  "evident"  means  "clear  to  the 
vision,  especially  clear  to  the  understanding, 
and  satisfactory  to  the  Judgment"  Its  syn- 
onyms are:  "Manifest;  plain;  clear;  obvi- 
ous; visible;  apparent;  conclusive;  indu- 
bitable; palpable;  notorious."  State  v. 
Kauffman,  10b  N.  W.  246,  20  S.  D.  620  (quot- 
ing with  approval  from  Webster's  Diet). 

XANIFEST  BAHOER 

Even  if  the  claims  of  the  plaintiff  were 
of  such  a  character  that  the  property  in  oon- 
trorergy  was  either  legally  or  equitably 
charged  with  their  payment,  the  fact  that 
the  building  is  insured,  and  in  the  event  of 
Its  destruction  by  fire  the  land  could  not  be 
sold  for  a  sum  sufficient  to  pay  the  amount 


claimed  by  the  plaintiff,  does  not  constitute 
such  a  "manifest  danger  of  loss  or  destruc- 
tion" of  the  property  as  would  warrant  the 
appointment  of  a  receiver  to  take  charge  of 
the  same  and  impound  the  rents  therefrom. 
Ray  V.  Carlisle,  54  S.  E.  119,  120,  125  Ga.  316. 

KAinFEST  EBBOB 

A  manifest  clerical  error  in  a  liquida- 
tion made  within  one  year  after  original  en- 
try cannot  be  corrected  more  than  one  year 
after  such  entry,  because  not  within  the  pro- 
vision in  Customs  Administrative  Act  June 
10,  1890,  c.  407,  i  24^  authorizing  the  Secre- 
tary of  the  Treasury  to  correct  such  errors 
"within  one  year  fron»  the  date  of  such  entry," 
as  the  term  "entry,"  as  there  used,  refers  to 
the  document  filed  by  the  importer  on  entry. 
Inasmuch  as  Customs  Administrative  Act 
June  10,  1890,  c.  407,  §  24,  relating  to  the 
correction  of  "manifest  clerical  errors,"  is 
the  latest  deliverance  on  that  subject  and  re- 
lates most  specifically  thereto,  it  controls 
over  Act  June  22,  1874,  c.  391,  |  21,  relative 
to  the  "settlement  of  duties,"  and  Act  March 
3,  1875,  c.  136, 1  1,  relative  to  the  "correction 
of  errors  in  liquidation."  Where,  in  liquida- 
tion, the  clerk  miscalculated  the  number  of 
square  yards  in  an  imported  fabric,  tbls  con- 
stituted a  "manifest  clerical  error,"  within 
the  meaning  of  Customs  Administrative  Act 
June  10,  1890,  c.  407,  §  24.  United  States  v. 
F.  B.  Vandegrift  &  Co.,  175  Fed.  772,  773, 
99  C.  C.  A.  598. 

Section  16  of  the  county  law  (Consol. 
I^aws,  c.  11),  providing  that  the  board  of 
supervisors  could  correct  any  "manifest  cler- 
ical or  other  error"  in  any  assessment,  and 
cause  to  be  refunded  taxes  illegally  or  im- 
properly assessed,  refers  to  such  errors  as 
are  manifest  from  an  inspection  of  the  as- 
sessment roll  itself  without  argument  or  evi- 
dence. In  re  Trustees  of  Village  of  Delhi, 
124  N.  Y.  Supp,  487,  489,  139  App.  Div.  412. 

BCANIFESTIiT 

The  term  "manifestly"  is  a  common 
word  which  may  be  assumed  to  be  under- 
stood in  the  common  meaning  by  an  ordinary 
jury  without  definition.  Commonwealth  v. 
Buckley,  86  N.  E.  910,  911,  200  Mass.  346, 
22  L.  B.  A.  (N.  S.)  225,  128  Am.  St  Rep.  425. 

BCAKIFESTXT  DANGEBOXJS 

That  one  has  committed  homicide  and 
been  acquitted  on  the  ground  of  insanity 
Justifies  the  conclusion  that  he  is  "manifestly 
dangerous,"  within  Ballinger's  Ann.  Codes 
&  St  1 6959  (Pierce's  Code,  |  2208),  providing 
for  the  commitment  of  persons  who  are  deem- 
ed manifestly  dangerous  after  having  been 
acquitted  of  crime  on  the  ground  of  insanity. 
State  ex  rel.  Thompson  v.  SneU,  89  Pac.  9:a, 
938,  46  Wash.  327,  9  L.  B.  A.  (N.  S.)  1191. 

makuxstlt  intend 

Section  70  of  the  Georgia  Penal  Code  of 
1895  justifies  the  killing,  in  defense  of  one's 
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pei'son,  of  one  who  is  "manltestly  Intending" 
or  endeavoring  by  violence  or  surprise  to- 
commit  a  felony  on  the  person  of  the  slayer. 
"To  'manifestly  Intend'  an  act  Implies  more 
than  mental  resolution  to  do  the  act  The 
mental  resolution  must  find  some  form  of 
expression  before  it  becomes  manifest.  In 
cases  Involving  force,  the  slightest  manifes- 
tation of  intent  to  do  the  act  would  be  an 
attempt  in  the  accomplishment  of  the  act" 
Taylor  v.  State,  49  S.  B.  303,  307,  121  Ga. 
348. 

MANIPULATE 

Where  a  petition  In  an  action  for  In- 
juries to  a  servant  by  defects  in  an  elevator 
alleged  that  the  cable  would  often  catch 
and  become  fast  so  that  it  would  not  re- 
spond to  the  usual  and  proper  force  neces- 
sary to  move  it,  that  at  the  time  of  the  In- 
Jury  plaintiff  found  the  cable  fast  and  while 
attempting  to  "manipulate"  it  the  cable,  be- 
cause of  the  elevator's  defective  condition, 
suddenly  became  loose,  and  caused  the  eleva- 
tor to  suddenly  and  violently  start,  etc.,  the 
term  "manipulate"  should  be  construed  as  in- 
cluding both  the  ordinary  pull  first  applied 
by  plaintiff  in  his  effort  to  move  the  elevator 
and  the  more  forcible  one  which  followed,  so 
that  an  instruction  that  if,  when  plaintiff  un- 
dertook to  use  the  elevator,  the  cable  had  be- 
come caught  owing  to  its  defective  condition, 
so  that  it  became  necessary  for  him  to  pull  on 
the  cable,  and  while  so  pulling  the  cable  sud- 
denly loosened  and  moved,  causing  him  to 
fall,  etc.,  was  not  erroneous  as  presenting 
issues  not  specified  in  the  petition.  Zongker 
v.  People's  Union  Mercantile  Co.,  86  S.  W. 
486,  488,  110  Mo.  App.  382. 

MANNER 

See  Best  Manner;  Due  Manner;  Forci- 
ble Manner;  Good  and  Workmanlike 
Manner;  In  a  Manner;  In  Due  Man- 
ner;  Same  Manner. 

Any  manner,  see  Any. 

In  like  manner,  see  Like  Manner. 

No  general  definition  of  the  word  "man- 
ner," as  used  in  a  contract  or  statute,  can  be 
framed.  Its  meaning  must  be  determined 
In  the  light  of  the  particular  contract  or  stat- 
ute in  which  it  is  used.  "The  'manner*  of 
doing  a  thing  has  reference  to  the  way  of 
doing — to  the  method  of  procedure — and  the 
element  of  time  does  not  seem  to  be  in- 
volved." Melshelmer  v.  McKnight,  46  South. 
827,  829,  92  Miss.  386  (quoting  definition  in 
Bankers'  Life  Ins.  Co.  v.  Robbins,  80  N.  W. 
484,  59  Neb.  170). 

"The  word  'manner*  is  usually  defined 
as  meaning  *way  of  performing  or  execut- 
ing, method,  custom,  habitual  practice,*  etc." 
Llvesley  v.  Litchfield,  83  Paa  142,  143,  47 
Or.  249,  114  Am.  St  Rep.  d20  (quoting  and 


adopting  People  ex  rel.  Ahrens  t.  BngUsh, 
29  N.  E.  678,  139  IlL  622,  15  U  R.  A.  131). 

Amendatory  Act  of  1872,  No.  31,  p.  79, 
prescribing  the  "manner**  of  adopting  chil- 
dren, was  intended  to  cover  the  whole  sub- 
ject-matter. It  says  so  expressly  In  Its  title, 
"An  act  providing  for  the  manner  of  adopt- 
ing children.**  Succession  of  Dupr6,  41  South. 
324,  326,  116  La.  1090. 

The  use  of  the  word  "manner,**  in  Laws 
1907,  p.  426,  a  267, 1 1  (Gen.  St  1901,  {  5974), 
empowering  the  board  of  railroad  commis- 
sioners to  determine  whether  there  is  any 
necessity  for  a  railroad  crossing  by  a  street 
car  line  and,  if  so,  the  place  thereof,  and 
In  other  respects  the  "manner**  of  such  cross- 
ing, fairly  implies  the  right  to  make  any 
reasonable  requirement  having  relation  to 
the  safe  crossing  of  both  roads.  State  v. 
Parsons  St.  Ry.  Sc  Electrical  CJo.,  105  Pac. 
704,  705,  81  Kan.  430,  28  L.  R.  A.  (N.  &)  1062 
(citing  33  Cyc.  p.  296). 

Under  Rev.  St  Ohio  1880,  {§  8270,  3281, 
3283,  which  invest  railroad  companies  direct- 
ly with  the  right  to  appropriate  and  use 
the  streets  of  a  city  for  railroad  purposes 
by  condemnation  proceedings,  unless  the  com- 
pany and  the  municipal  authorities  agree 
"upon  the  manner,  terms,  and  conditions 
upon  which  the  same  may  be  used  or  occu- 
pied,** construed  in  the  light  of  the  settled 
rule  in  Ohio  that  municipal  corporations  pos- 
sess such  powers  only  as  are  expressly  grant- 
ed by  statute  or  are  Implied  as  essential  to 
the  exercise  of  granted  powers,  and  of  sec- 
tion 3375,  authorlElng  railroad  companies 
for  hauls  of  less  than  30  miles  to  receive  such 
rates  as  may  be  from  time  to  time  fixed  by 
the  company  or  by  law,  the  power  given  to  a 
municipal  corporation  by  section  3283  to 
agree  upon  the  manner,  terms,  and  conditions 
upon  which  streets  may  be  used  is  limited 
to  such  agreement  as  relates  directly  to  such 
use  and  occupation,  and  a  provision  in  an 
ordinance  prescribing  rates  to  be  charged  by 
a  belt  line  road  for  hauls  over  Its  entire 
line,  less  than  30  miles  long,  as  a  condition 
to  granting  right  of  way  over  the  street^s 
for  a  part  of  its  line,  is  ultra  vires  and  void. 
T.  B.  Townsend  Brick  &  Contracting  Co.  v. 
Central  Trust  Co.  of  New  York,  187  Fed. 
63,  67, 109  O.  C.  A.  381. 


Am  extemt 

The  term  "extent**  does  not  ordinarily 
mean  "manner."  Hence  under  Laws  1901«  p. 
294,  c.  125,  §  3,  providing  that.  If  any  pur- 
chaser of  public  land  shall  fall  to  reside  up- 
on and  improve  it  in  good  faith,  he  shall  for- 
feit it  and  all  payments  to  the  same  extent 
as  for  non  payment  of  Interest,  the  mere  fail- 
ure to  reside  on  and  Improve  the  land  does 
not  work  a  forfeiture  ipso  facto,  as  was  had 
under  Laws  1895,  c.  47,  i  11,  p.  67»  providing 
that,  if  such  purchaser  shall  fall  to  reside 
upon  and  improve  in  good  faith  public  land 
purchased  by  him,  he  shall  forfeit  it  in  the 
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same  manner  as  for  nonpayment  of  Inter- 
est Adams  v.  Terrell,  107  S.  W.  637,  588, 
101  Tex.  381. 


Ai  aaethod  or  wax 

The  word  "manner"  In  the  Australian 
ballot  law,  regrulating  the  "manner"  of  hold- 
ing elections,  has  the  ordinary  meaning  of 
mode,  method,  way  of  effecting  a  result 
Getty  V.  Holcomb,  09  Pac.  218,  219,  79  Kan. 
224. 

In  Ck)nst  art  7,  |  6,  providing  that  each 
county  may  sell  or  dispose  of  its  lands  In 
whole  or  in  part  in  manner  to  be  provided 
by  the  commissioner's  court  of  the  county, 
"'manner*  Is  the  controlling  word  in  the 
phrase  and  designates  what  the  commission- 
er's conrt  might  provide  for.  Webster  de- 
fines banner*  as  'mode  of  action,  way  of 
performing  or  effecting  anything,  method*; 
and  the  courts  have  given  to  that  word  its 
signification  as  defined  by  Webster."  Logan 
v.  Stephens  County,  83  S.  W.  365,  367,  98 
Tex.  283  (citing  People  ex  rel.  Ahrens  v. 
English,  29  N.  B.  678,  139  111.  629,  15  L.  R.  A. 
131 ;  Wells  v.  Bain,  75  Pa.  54,  15  Am.  Rep. 
563;  Brown  v.  O'Connell,  36  Conn.  447, 4  Am. 
Rep.  89). 

Rev.  St  1899,  i  5498,  provides  that  it  is 
not  permissible  to  question  the  correctness  of 
the  action  of  the  grand  jury  in  finding  a  bill 
of  indictment,  or  of  a  petit  Jury  in  the  trial 
of  a  case,  or  of  any  court  or  Judge  while 
acting  within  their  legitimate  province  in  a 
lawful  manner,  by  habeas  corpus.  Held, 
that  the  word  "manner"  had  reference  to 
the  method  of  acting,  and  not  to  the  degree 
of  perfection  or  correctness  in  the  results 
arrived  at,  unless  the  judgment  pronounced 
was  absolutely  void.  Hovey  v.  Sheflfner,  93 
Pac.  305,  308,  18  Wyo.  254,  15  L.  B,  A.  (N. 
S.)  227,  125  Am.  St.  Rep.  1037,  15  Ann.  Cas. 
318. 

Webster  defines  "manner"  as:  "Mode 
of  action;  way  of  performing  or  effecting 
anything ;  method ;  style ;  form  or  fashion." 
The  Century  Dictionary,  as:  "The  way  in 
which  an  action  is  performed ;  method  of  do- 
ing anything;  mode  of  proceeding  In  any 
case  or  situation;  mode;  way;  method." 
In  a  statute  the  expression  in  permitting  in- 
troduction of  an  instrument  whether  proved 
or  acknowledged  in  such  "manner"  or  not 
was  intended  to  have  the  same  force  and 
effect  as  the  same  expression  had  in  an  old 
statute  which  was  superseded,  where  it  had 
been  held  to  apply  not  only  to  the  formal- 
ity of  certifying  what  was  done  by  the  officer 
but  as  well  to  the  power  of  the  officer  to  take 
the  acknowledgment.  Bledsoe  v.  Haney, 
122  S.  W.  455,  457,  57  Tex.  Civ.  App.  285. 

The  word  "manner,"  in  a  will  authoriz- 
ing testator's  daughter  by  her  will  to  dispose 
of  a  fond  to  and  among  his  grandchildren 
in  sQcfa  shares  and  in  such  manner  as  she 
shall  think  right  and  proper,  does  not  imply 
a  power  of  selecting,  but  has  ref«ience  to 


the  way  in  which  it  shall  be  enjoyed,  wheth- 
er directly  or  in  trust,  immediately  or  at  a 
postponed  date,  and  other  like  matters,  and 
hence  the  provision  of  her  will  excluding 
two  grandchildren  in  a  per  capita  distribu- 
tion of  the  fund  was  invalid.  Cameron  v. 
Crowley,  65  Atl.  876,  877,  72  N.  J.  Eq.  681. 

The  word  "manner"  means  the  handling 
of  a  thing,  and,  as  used  in  the  constitutional 
provision  which  directs  the  allowance  of  ap- 
peals from  justices  "In  such  manner  as  may 
be  prescribed  by  law,"  means  that  appeals 
from  judgments  of  justices  shall  be  allowed 
by  such  handling  of  the  subject  as  may  be 
prescribed  by  law.  Duncan  v.  Baltimore  & 
O.  R.  Co.,  09  S.  E.  1004,  1006,  68  W.  Va.  293, 
Ann.  Cas.  1912B,  272. 

The  petition  in  an  action  for  injuries  to 
a  servant  by  derailment  of  a  train  alleged 
that  plaintiff's  Injuries  were  caused  by  de- 
fendant's negligence,  in  that  the  engine  and 
train  were  old,  worn,  out  of  repair,  and  un- 
suited  for  the  purixjses  for  which  they  were 
being  used,  and  also  in  the  manner  and  way 
the  engine  and  cars  were  being  operated. 
Held,  that  the  words  "manner  and  way" 
imported  either  the  speed  of  the  train,  or 
something  connected  with  the  management 
and  operation  thereof,  and  that  the  words 
"were  being  operated"  necessarily  referred 
to  that  which  was  being  done  by  the  em- 
ployes on  the  engine  and  cars  at  the  time 
of  the  accident,  so  that  such  allegations  were 
insufficient  to  justify  the  submission  of  an 
issue  of  negligence  on  defendant's  part  in 
directing  the  train  to  be  run  over  the  road 
as  fast  as  10  miles  an  hour.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Poole  (Tex.)  1.3:{ 
S.  W.  239,  240. 

The  word  "manner,"  in  the  specifica- 
tions of  an  article  sought  to  be  patented  that 
"in  making  brushes  by  my  improved  method 
above  described,  the  brush-back  or  frame 
may  be  made  of  any  desired  material  and  In 
any  known  'manner,' "  refers  to  the  form 
and  shape  of  the  brush-back  or  frame  when 
completed,  and  not  solely  to  the  way  in 
which  It  is  made.  Universal  Brush  Co.  v. 
Sonn,  146  Fed.  517,  520. 

An  information  charging  that  defendant 
unlawfully,  in  the  presence  and  hearing  of 
D.,  did  curse  and  swear  at  him,  and  did  abuse 
him  "in  a  manner"  reasonably  calculated  to 
provoke  a  breach  of  the  peace,  sufficiently 
charged  an  offense  under  Pen.  Code  1895, 
art  599,  prohibiting  any  person  from  abus- 
ing another,  "under  circumstances"  reason- 
ably calculated  to  provoke  a  breach  of  the 
peace.  Trezevant  v.  State,  84  S.  W.  828,  47 
Tex.  Cr.  R.  502. 

Of  Jtppolmtmeiit  or  expulstoa 

The  legislative  authority  given  by  Const. 
Or.  art  6,  §  7,  to  prescribe  the  time  and 
"manner"  in  which  municipal  officers  may  be 
elected  or  appointed,  does  not  Include  the 
power  to  determine  the  qualifications  of  a 
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legal  voter  authorized  to  vote  for  such  offi- 
cers. Livesley  v.  Litchfield,  83  Pac  142,  144, 
47  Or.  248,  U4  Am.  St.  Rep.  920. 

In  insurance  law,  §  70,  providing  that 
the  charter  of  an  insurance  company  shall 
state  the  mode  and  "manner"  in  which  its 
corporate  powers  are  to  be  exercised,  the 
"manner"  of  electing  its  directors,  officers, 
etc.,  the  word  ''manner,"  while  more  com- 
prehensive in  its  meaning  and  uses  than 
either  the  word  "method"  or  "mode,"  may 
with  much  reason  be  held  to  mean  in  that 
connection  the  procedure  of  electing  directors 
and  officers,  rather  than  a  definition  of  the 
classes  in  whom  the  suflfrage  should  lie. 
Lord  V.  Equitable  Life  Assur.  Soc,  96  N.  X. 
Supp.  10,  27,  109  App.  Div.  252. 

Gen.  St  1901,  §  7502,  provides  that  all 
property  not  expressly  exempted  shall  be  sub- 
ject to  taxation  "in  the  manner  provided  in 
this  act."  Laws  1907,  c,  408,  §  1,  defines 
the  word  "property"  as  used  in  the  act  re- 
lating to  taxation  to  include  every  kind  of 
propeity  subject  to  ownership.  Held,  that 
the  clause  "in  the  manner  provided  in  this 
act"  relates  to  the  method  of  imposing  taxes 
upon  property. already  declared  to  be  subject 
to  taxation,  and  does  not  limit  the  taxation 
to  the  kinds  of  property  specially  named  in 
the  act,  and  the  finished  product  of  manu- 
facturers, not  being  exempted,  is  taxable 
though  not  mentioned  In  the  act  State  v. 
Holcomb,  106  Pac.  1030,  1033,  81  Kan.  879, 
28  L.  U.  A.  (N.  S.)  251. 

As  applicable  to  time 

The  word  "manner,"  in  Ck)urt  and  Practice 
Act  1905,  p.  139,  §  490,  providing  that  notice 
of  the  filing  of  bills  of  exceptions  shall  be 
given  to  the  adverse  part  "In  such  manner" 
as  the  court  shall  by  rule  prescribe,  is  broad 
enough  to  include  "time."  Court  and  Prac- 
tice Act  1905,  p.  139,  §  490,  provides  that  no- 
tice of  the  filing  of  bills  of  exceptions  shall 
be  given  to  the  adverse  party  "in  such  man- 
ner" as  the  court  shall  by  rule  prescribe,  and 
section  34  authorizes  the  Supreme  and  su- 
perior court  to  promulgate  rules  regulating 
practice  In  matters  not  expressly  provided  for 
by  law.  Superior  Court  Rule  32  declares 
that  notice  in  writing  of  the  filing  of  a  bill 
of  exceptions  shall  be  given  by  the  party 
filing  the  same  to  the  adverse  party  within 
two  days  thereafter,  which  shall  be  served 
on  the  adverse  party's  attorney  of  record  in 
the  manner  specified.  Held,  that  a  failure 
to  serve  notice  of  the  filing  of  a  bill  of  excep- 
tions within  the  time  prescribed  by  rule  32 
was  a  jurisdictional  defect  justifying  a  dis- 
missal of  the  bill  under  section  491,  p.  140, 
declaring  that,  In  any  case  of  default  in  tak- 
ing such  procedure,  jud^rment  shall  be  enter- 
ed or  sentence  imposed  as  if  notice  of  in- 
tention to  prosecute  a  bill  of  exceptions  had 
not  been  filed.  Smith  v.  William  H.  Haskell 
Mfg.  Co.,  65  AU.  610,  611,  28  R.  L  91. 


In  Const  H  15,  16,  art  7  (Bunn's  Ed.  H 
187,  188),  providing  that  appeals  shall  be 
taken  from  the  county  court  to  the  Supreme 
Court  in  the  same  "manner"  as  appeals  from 
the  district  court,  the  word  "manner"  as  so 
used,  as  well  as  in  different  provisions  of 
the  Constitution  and  the  statutes,  may  mean 
"time"  or  would  include  "time."  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Love,  99  Pac  1081, 
1086,  23  Okl.  192. 

^  Whether  the  word  "manner"  or  tbe 
phrase  in  the  same  manner  may  Include  the 
elements  of  time  has  been  answered  by  tbe 
courts  both  in  the  affirmative  and  in  tbe 
negative.  The  word  as  used  in  the  phrase 
"in  the  same  manner,"  in  Act  Cong.  March  3, 
1905,  c.  1479,  §  12,  does  not  include  the  ele- 
ment of  time.  Porter  y.  Brook,  97  Pac  64&, 
I  647,  648,  21  Okl.  885. 

I  The  phrase  "manner  of  performance"  as 
Used  in  the  labor  law  (Laws  1906,  p.  1395, 

i  c.  506)  §  3,  limiting  a  day's  work  on  public 
work  by  or  for  municipal  corporations  to 
eight  hours,  and  prohibiting  municipal  offi- 
cers from  paying  "for  work  done  upon  any 
contract,  which  in  its  form  or  manner  of 
performance  violates  the  provisions  of"  said 
section,  refers  among  other  things,  to  the 
number  of  hours  per  diem  that  laborers  are 
allowed  to  work.  People  ex  rel.  Williams 
Engineering  &.  Contracting  Co.  v.  Metz,  85 

I  N.  B.  1070,  1073,  193  N.  Y.  148,  24  L.  R.  A 
(N.  S.)  201,  order  affirmed  on  rehearing 
(1909)  86  N.  E.  986,  194  N.  Y.  145. 

Act  Ong.  Feb.  20,  1907,  c.  1134,  §  2,  pro- 
vides for  the  exclusion  from  the  United 
States  of  various  classes  of  persons,  includ- 
ing idiots,  insane  persons,  beggars,  persons 
afflicted  with  dangerous  contagious  diseases, 
persons  having  been  convicted  of  crime  or 
misdemeanor  involving  moral  turpitude,  po- 
lygamists,  anarchists,  prostitutes,  or  persons 
coming  into  the  United  States  for  the  pur- 
pose of  prostitution,  and  i)ersons  who  are 
supported  by  or  receive  part  of  the  proceeds 
of  prostitution.  Section  3  in  the  original  act, 
and  as  amended  (Act  March  26,  1910,  c.  128, 
§  2),  relates  exclusively  to  the  importation  of 
aliens  for  the  purposes  of  prostitution,  or 
other  immoral  purposes,  the  holding  of  such 
persons  for  such  purposes  in  pursuance  of 
such  importation,  and  aliens  found  Inmates 
of  houses  of  prostitution  after  they  have 
entered  the  United  States,  or  who  derive 
benefit  from  the  earnings  of  the  same.  Sec- 
tions 20  and  21  provide  that  such  persons 
shall  be  deported  if  proceedings  therefor  are 
begun  within  three  years,  and  both  sections 
2  and  3  contain  the  remedy  to  be  applied, 
viz.,  deportation  "in  the  manner  provided" 
in  sections  20  and  21.  Held,  that  the  words 
"in  the  manner  provided"  did  not  include  the 
three-year  limitations  contained  in  sections 
20  and  21,  and,  Congress  having  eliminated 
such  limitation  from  section  8,  aliens  within 
I  such   section  were  subject  to  deportation. 
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thonirh  arrested  after  they  had  been  In  the 
country  more  than  three  years.  Chomel  ▼. 
United  States,  192  Fed.  117,  118, 112  0.  a  A. 

Of  Totins 

The  constitutional  authority  given  the 
Legislature  to  prescribe  the  "time  .and  man- 
ner'* In  which  municipal  officers  may  be 
elected  or  appointed  does  not  include  the 
power  to  determine  what  shall  constitute  a 
legal  voter.  livesley  v.  Litchfield,  83  Pac. 
142,  143,  47  Or.  248,  114  Am.  St  Bep.  920. 

MANNER   DIBEOTED   OR  PRE80RXB- 


Under  Oode  1904,  art  9B,  §  88,  which  de- 
clares that  in  grantini?  adminli^tration  with 
the  will  annexed  the  residuary  legatee  or 
legatees  shall  be  perf erred,  and  directs  the 
orphans*  court  to  proceed  In  the  manner  di- 
rected by  law  with  respect  to  executors  with- 
in the  state  before  administration  with  the 
will  annexed  shall  be  granted  to  any  other 
person,  the  phrase  '*ln  the  manner  directed 
by  law*'  relates  to  the  provisions  of  sections 
32  and  33,  relative  to  notice;  and,  where 
the  executor  named  in  the  will  declined  to 
act,  the  residuary  legatee  was  the .  person 
next  entitled,  and  a  person  who,  in  addition 
to  a  bequest  of  the  residue  of  the  estate  after 
the  death  of  another,  was  given  a  remainder 
in  a  specific  part  of  the  estate,  is  a  "residu- 
ary legatee,"  and  hence  on  petitions  by  such 
legatee  and  by  a  creditor  the  court  could  not 
grant  administration  to  the  creditor.  Mc- 
Caughey  v.  Byrne,  80  Ati.  653,  654,  115  Md. 
85. 

The  term  "manner  prescribed  by  law,"  as 
used  in  the  Constitution  of  Washington,  giv- 
ing the  owner  of  property  sought  to  be  con- 
demned the  right  to  have  the  amount  of  his 
compensation  determined  by  a  Jury,  unless  a 
jury  be  waived,  as  in  other  civil  cases,  in  the 
**manner  prescribed  by  law,"  means  that  the 
law  in  force  at  the  time  the  condemnation 
proceedings  are  Instituted,  and  not  that  in 
force  at  the  time  of  the  adoption  of  the  Con- 
stitution, is  to  be  resorted  to  In  determining 
whether  a  Jury  trial  Is  waived  or  not.  Che- 
lan County  V.  Navarre,  80  Pac,  845,  847,  38 
Wash.  684. 

MANSLAUGHTER 

See  Assault  with  Intent  to  Commit  Man- 
slaughter ;  Involuntary  Manslaughter ; 
Voluntary  Manslaughter. 

Willful  manslaughter,  see  Willful—Will- 
fully. 

See,  also,  under  the  Immediate  Influence 
of  SudJden  Passion. 

"Manslaughter"  is  the  unlawful  killing 
of  a  human  being  without  malice,  either  ex- 
press or  ImpUed.  State  v.  Emory  (Del.)  58 
AtL  1036,  1038,  5  PennewlU,  126;  State  v. 
Ireland,  83  Pac  1066»  1038»   72  Kan.  265; 


State  y.  Reese  (DeL)  79  Atl.  217,  221,  2  Boyce, 
434^;  State  v.  Collins  (Del.)  62  Ati.  224,  226, 
5  Pennewill,  263 ;  State  v.  BeU  (DeL)  62  Atl. 
147,  148,  5  PennewlU,  192;  State  ▼.  Brown 
(Del.)  61  Atl.  1077,  1079,  5  PennewlU,  380 ; 
State  V.  Miele  (Del.)  74  Ati.  8,  10,  1  Boyce, 
83;  State  v.  Tinkler,  83  Pac  830,  881,  72 
Kan.  262 ;  State  v.  Phinney,  89  Pac.  634,  18 
Idaho,  307,  12  L.  R.  A.  (N.  S.)  985,  12  Aim. 
Cas.  1079 ;  State  v.  Vz%o  (Del.)  65  AtL  775- 
777,  6  Pennewill,  212 ;  State  v.  Lance,  63  S. 
E.  198.  200,  149  N.  C.  551;  State  v.  Short 
(Del.)  82  Atl.  239,  242,  2  Boyce,  491 ;  Mlxon 
V.  State,  68  S.  E.  315,  316,  7  Ga«  App.  805. 

"Manslaughter"  is  defined  to  be  the  un- 
lawful kllUng  of  another  without  malice,  ei- 
ther express  or  implied,  and  without  premed- 
itation. State  y.  Brinte  (Del.)  68  Atl.  258, 
262,  4  PennewUl,  551. 

The  term  "manslaughter"  has  become  a 
generic  term,  covering  two  specific  offenses  or 
degrees  of  homicide,  punishable,  the  one  un- 
der the  statute  by  confinement  In  the  peni- 
tentiary, and  the  other  under  the  common 
law,  by  fine  and  Imprisonment  In  JaU.  The 
common-law  learning  of  the  text-writers  upon 
the  offense  of  '-man^aughter"  can  have  no 
place  in  the  definition  of  the  two  degrees  of 
homicide  which  have  been  carved  out  of  man- 
slaughter by  the  effect  of  our  statute,  how- 
ever apt  such  learning  may  have  been  under 
the  ancient  practice,  when  the  punishment  of 
both  grades  was  a  matter  resting  in  the  dis- 
cretion of  the  Judge;  Brown  v.  Common- 
wealth, 92  S.  W.  542,  544,  122  Ky.  626. 

Rev.  St.  1899,  |  1825,  declaring  any  one 
who  shall  administer  drugs  to,  or  shall  em- 
ploy an  Instrument  on,  a  pregnant  woman, 
wltii  intent  to  destroy  the  fcetus  or  child  of 
said  pregnant  woman,  guilty  of  manslaugh- 
ter, is  invalid  in  so  far  as  It  attempts  to  de- 
clare manslaughter,  which  necessarily  Im- 
ports a  homicide  to  have  been  committed, 
when  the  death  of  neither  the  child  nor  the 
mother  results  from  the  act  charged.  State 
V.  Hartley,  84  S.  W.  910,  186  Mo.  669,  105 
Am.  St  Rep.  608. 

As  felonloiis  homicide 

See  Felonious  Homldda 

Volnatary  kilUwg 

"Manslaughter"  is  the  unlawful  kUllng 
of  a  human  being  without  maUce  either  ex- 
press or  impUed,  and  must  be  voluntary  upon 
a  sudden  heat  of  passion,  caused  by  a  provo- 
cation apparently  sufficient  to  make  the  pas- 
sion irresistible.  Duckworth  v.  State,  97  S. 
W.  280,  281,  80  Ark.  360;  State  v.  Primrose 
(Del.)  77  Atl.  717,  719,  2  Boyce,  164;  State 
V.  Brown,  60  S.  B.  945,  946,  79  S.  C.  390; 
State  V.  Borrelli  (Del.)  76  AU.  605,  607,  1 
BoyCe,  349 ;  Commonwealth  v.  Curclo,  65  Atl. 
792-794,  216  Pa.  380 ;  State  y.  Foster,  45  S. 
E.  1,  3,  66  S.  C.  469. 

"Manslaughter"  is  where  one  person  kills 
another  without  malice,  as  In  a  sudden  af- 
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fray,  In  the  heat  of  blood,  or  In  a  transport 
of  passion,  without  cooling  time  or  time  for 
reflection.  State  v.  Russo  (Del.)  77  Atl.  748, 
746,  1  Boyce  538 ;  State  v.  Roberts  (Del.)  78 
Atl.  305,  310,  2  Boyce,  140;  State  v.  Adams 
(Del.)  65  Atl.  510,  511,  6  Pennewill.  178; 
State  T.  Underbill  (Del.)  69  Atl.  880,  882,  6 
Pennewill,  491;  State  y.  Jackson  (Del.)  82 
AU.  824,  825. 


«(i 


'Manslaughter*'  is  the  unlawful  killing 
of  a  human  being  without  malice,  express 
or  implied,  and  without  any  mixture  of  de- 
liberation whatever.  It  must  be  voluntary, 
upon  a  sudden  heat  of  passion,  caused  by  a 
provocation  apparently  sufficient  to  make  the 
passion  irresistible.  In  "voluntary  man- 
alaQghter*'  there  must  be  a  serious  and  high- 
ly provoking  injury  inflicted  upon  the  per- 
son killing,  sufilcient  to  excite  an  irresistible 
passion  in  a  reasonable  person,  or  an  at- 
tempt by  the  person  killed  to  commit  a  seri- 
ous personal  injury  on  the  person  killing. 
The  killing  must  be  the  result  of  that  sud- 
den, violent  impulse  of  passion  supposed  to 
be  irresisdble.  People  ▼.  Bissett,  92  N.  E. 
949,  951,  246  lU.  5ia 

Where  the  act  of  killing  another  is  done 
in  sudden  heat  and  passion,  or  sudden  aflFray, 
and  without  previous  malice  and  not  in  nec- 
essary self-defense,  accused  is  guilty  of  man- 
slaughter. Combs  V.  Commonweath  (Ky.) 
112  S.  W.  658,  659. 

"Manslaughter'*  is  voluntary  homicide 
committed  under  the  immediate  influence  of 
Fudden  passion  arising  from  an  adequate 
cause,  but  neither  Justified  nor  excused  by 
law.  Sue  V.  State,  105  S.  W.  804,  809,  52 
Tex.  Cr.  R.  122. 

A  homicide  in  sudden  passion  excited  by 
sufficient  provocation  without  malice  is  '*man- 
slaughter,"  not  because  the  law  supposes 
tlmt  the  passion  made  the  slayer  unconscious 
of  what  he  was  about  to  do,  but  because  it 
presumes  that  passion  disturbs  his  reason. 
McBryde  v.  State,  47  South.  302,  305»  156  Ala. 
44. 

Every  killing  upon  a  rash  and  incon- 
siderate Impulse  is  not  "manslaughter" ;  an 
adequate  cause  rendering  the  mind  incapable 
of  cool  reflection  being  essential  to  reduce 
an  unlawful  killing  to  manslaughter.  Potts 
v.  State,  118  S.  W.  535,  538,  56  Tex.  Cr.  R. 
39. 

To  reduce  a  killing  which  would  other- 
wise be  murder  to  manslaughter,  there  must, 
under  the  statute,  have  been  both  passion 
and  adequate  cause  to  produce  it.  Hatcbell 
V.  State,  84  S.  W.  234,  236,  47  Tex.  Cr.  R. 
;iSO. 

Under  Pen.  Ck>de,  §  254,  homicide  is 
''manslaughter,"  when  perpetrated  without  a 
design  to  efl'ect  death,  and  in  heat  of  pas- 
Hfon.  State  v.  Stumbaugh,  132  N.  W.  666, 
668,  28  S.  D.  50. 


A  killing  wholly  the  result  of  pasBion 
and  without  malice  is  manslauiditer.  Brew- 
er V.  State,  49  South.  336,  339,  160  Ala.  66. 

If  there  was  a  sudden.  Impulsive  killing, 
due  to  passion  suddenly  aroused — furor  brev- 
is — ^It  was  **manslaugbter/'  State  r.  Taylor, 
50  S.  E.  ?47,  252,  57  W.  Va.  228. 

Manslaughter  is  where  the  homicide  Is 
willful  and  unlawful,  but  Is  committed  un- 
der such  circumstances  of  provocation  or  al- 
leviation as  to  rebut  the  Implication  of  mal- 
ice. State  V.  Harmon  (Del.)  60  Atl.  866-«68, 
4  Pennewill,  580. 

''The  distinguishing  quality  of  *man- 
slaughter'  is  that  the  mind  must  be  so  agi- 
tated by  reason  of  the  conduct  that  it  is  in- 
capable of  cool  reflection."  Venters  t. 
State,  83  S.  W.  832,  836,  47  Tex.  Cr.  R.  280. 

"Manslaughter"  is  defined  by  the  stat- 
ute in  Indian  Territory  as  ft.  voluntary  act 
upon  a  sudden  heat  of  passion  caused  by 
provocation  apparently  sufficient  to  make  the 
passion  irresistible,  and  it  is  further  describ- 
ed as  a  killing  in  the  commission  of  an  un- 
lawful act  without  malice  or  in  the  prosecu- 
tion of  a  lawful  act  without  due  caution  and 
circum^ection.  Carney  v.  United  States, 
104  S.  W.  606,  7  Ind.  T.  247. 

"Intentional  killing  is  'manslaughter*  if 
it  is  committed  under  and  by  reason  of  a 
passion  caused  by  what  the  law  deems  suf- 
ficient provocation.  The  law  does  not  mere- 
ly look  to  see  If  a  man  was  provoked  and  en- 
raged, and,  if  so,  reduce  his  crime  to  man- 
slaughter; but  it  also  looks  at  the  provoca- 
tion, and  does  not  excuse  him  at  all  if  it  whs 
inadequate  to  excite  his  passion.  The  provo- 
cation must  be  sufficient.  In  the  eye  of  the 
law,  or  it  is  murder."  State  ▼.  White,  51  S. 
E.  44.  50,  138  N.  C.  704  (quoting  and  adopting 
definition  in  Clark,  Or.  Taw,  p.  198). 

An  instniction  that  "manslaughter'*  is 
the  unlawful  killing  of  another  without  mal- 
ice, express  or  implied,  and  that  the  per- 
son committing  the  act  must  not  be  in  fault, 
is  not  erroneous,  where  the  Judge  further 
charged,  in  other  words,  that  the  killing 
must  be  on  sufficient  provocation.  State  v. 
Reeder,  51  S.  B.  702,  703,  72  S.  0.  223. 

"Manslaughter**  is  the  killing  of  another 
in  the  heat  of  passion  without  malice  by  the 
use  of  a  dangerous  weapon  without  authority 
of  law  and  not  a  necessary  selfniefem^. 
This  was  the  definition  given  by  the  trial 
court  and  held  not  erroneous  on  appeal. 
Moore  v.  State,  38  South.  504,  505,  86  Miss. 
160. 

Where  one,  under  the  influence  of  sud- 
den passion  airislng  from  some  adequate 
cause,  and  not  actuated  by  malice,  while  nof 
acting  in  self-defense,  and  intending  to  kill 
another,  kills  a  different  person,  the  olTense 
is  manslaughter.  McCuUough  v.  State,  136 
S.  W.  1055,  1056,  62  Tex.  Cr.  R.  120. 


MANSLAUGHTER 


M9 


MANSLAUGHTER 


Under  Pen.  Code  1911,  art  1128,  de- 
fining "mansUiQghter"  as  vofnntary  hoznldde, 
committed  under  tibe  Immediate  Influence 
of  sadden  passion  arising  from  adequate 
cause,  1£  either  sndden  passion  or  adequate 
cause,  Is  lacking,  the  homicide  is  not  man- 
slaughter. Bums  T.  State  (Tex.)  146  S.  W. 
35(;,  364. 

The  true  nature  of  '^manslaughter"  is 
tbat  it  is  a  homicide  mitigated  out  of  tender- 
ness to  the  frailty  of  human  nature.  E^rery 
man,  when  afcsalled  with  yiolence  or  great 
rudeness,  is  inspired  with  a  sudden  impulse 
of  auger,  which  puts  him  upon  resistance 
before  time  for  cool  reflection.  If  during 
that  period  he  attacks  his  assailant  with  a 
weapon  likely  to  endanger  life,  and  death 
ensues,  it  is  regarded  as  done  through  heat 
of  blood,  and  violence  of  anger  and  not 
through  malice.  The  same  rule  applies  to  a 
homicide  in  mutual  combat,  which  is  attrib- 
uted to  sudden  and  violent  anger  occasioned 
by  the  combat,  and  not  to  malice.  Where 
two  meet,  not  intending  to  quarrel,  and  angry 
words  suddenly  arise,  and  a  conflict  springs 
up,  in  which  blows  are  given  on  both  sides,  it 
is  a  mutual  combat,  without  much '  regard 
to  who  is  the  assailant ;  and  if  no  unfair  ad- 
vantage be  taken  In  the  outset,  and  an  occa- 
sion is  not  sought  for  the  purpose  of  gratify- 
ing malice,  and  one  seizes  a  weapon  and 
strikes  a  deadly  blow,  it  is  regarded  as  homi- 
cide in  the  heat  of  blood,  and  under  our  stat- 
ute is  manslaughter  in  the  first  degree.  Rob- 
inson V.  Territory,  85  Pac.  451,  456,  16  Okl. 
241. 

In  a  prosecution  for  homicide,  where  the 
court  discussed  at  length  the  difference  be- 
tween murder  and  "manslaughter"  resulting 
in  defense  of  one's  dwelling,  and  gave  numer- 
ous illustrations  so  that  the  jury  could  not 
have  been  ndsled,  an  instruction  that  "it  is 
'manslaughter'  if  sudden  heat  and  passion 
be  aroused  because  of  the  wrongful  trespass 
of  another  upon  his  home,  and  if  he  slays  in 
Kudden  heat  and  passion  that  is  'manslaugh- 
ter/'' if  not  technically  correct,  is  harmless 
error.  State  v.  Kibler,  60  S.  B.  438,  440,  79 
S.  C.  170. 

One  who  provokes  a  difficulty  without 
any  intention  of  killing  or  doing  any  serious 
bodily  harm,  and  suddenly  and  without  de- 
libcmtiou  and  under  the  immediate  influence 
of  sadden  passion  arising  from  an  adequate 
cause  kills  another,  is  guilty  of  "manslaugh- 
ter." CJomelius  v.  State,  112  S.  W.  1050, 
1055,  54  Tex.  Cr.  R.  173. 

A  charge  defining  "manslaughter"  as 
voluntary  homicide  committed  under  the  im- 
mediate influence  of  sudden  passion  arising 
from  an  adequate  cause,  but  neither  jnstifled 
nor  excused  by  law,  defining  the  meaning  of 
its  phrases,  and  stating  what  was  necessary 
to  reduce  volnntai^  homicide  to  the  grade  of 
manslaughter,  is  not  erroneous.  Pratt  v. 
State,  127  S.  W.  827,  8^1,  60  Tex.  Cr.  R.  167. 


"Manslaughter"  was  properly  defined  as 
"the  unlawful  killing  of  a  human  being  with- 
out malice,  without  that  black  condition  of 
the  heart,  ♦  ♦  ♦  but  in  sudden  heat  of 
passion,  on  a  legal  provocation  oflfered  by 
deceased.  That  is  to  say,  if  deceased  as- 
saulted defendant,  and  defendant  became 
hot  and  passionate,  and  in  that  condition  of 
the  heart  he  struck  and  killed  deceased,  in 
sudden  heat  and  passion,  the  law  denomi- 
nates that  sort  of  killing  'manslaughter.'  '* 
State  V.  Hunter,  63  S.  E.  685,  687,  82  S.  C. 
158. 


4*1 


'Manslaughter*'  exists  where  one  per- 
son unlawfully  kills  another  without  malice, 
as  where  one  In  a  sudden  aftray,  in  the  heat 
of  blood,  or  In  a  transport  of  passion,  with- 
out malice,  inflicts  a  mortal  wound,  without 
time  for  reflection  or  for  the  passion  to  cool. 
State  V.  Brelawski  (Del.)  84  Atl.  950,  952. 

Where  the  evidence  showed  that  accused 
struck  decedent,  riding  in  a  wagon,  with  a 
six-foot  binding  pole,  and  that  decedent  was 
either  knocked  off  the  wagon  or  fell  from  it 
and  was  fatally  injured  by  a  wheel  running 
over  him,  the  court  properly  charged  on  man- 
daughter  in  the  language  of  tl^e  statute,  and 
that  the  jury  could  convict  accused  if  they 
believed  that  he  struck  decedent  and  knock- 
ed him  off  the  wagon,  or  caused  decedent  to 
fall  from  the  wagon,  and  that  a  wheel  ran 
over  him,  and  that  he  died  in  consequence 
of  such  striking  and  being  run  over.  Gil- 
more  V.  State,  122  S.  W.  493,  494,  92  Ark. 
205. 

In  the  prosecution  of  an  oflScer  for  kill- 
ing deceased  while  resisting  arrest,  an  in- 
struction that  if  defendant  in  good  faith  be- 
lieved that  he  had  a  right  to  execute  a  capias 
pro  fine  under  which  he  was  seeking  to  tar- 
rest  deceased  on  Sunday,  then  they  should 
find  defendant  guilty  of  manslaughter,  was 
erroneous.  Hammerer  v.  Commonwealtji,  125 
S.  W.  723,  724,  137  Ky.  315. 

An  instruction  that  if  accused  was  in 
such  a  state  of  excitement  that  his  reason 
was  dethroned,  that  he  was  driven  by  an  un- 
controllable Impulse  so  that  he  was  not  mo- 
rally or  legally  accountable  for  his  conduct, 
so  that  he  did  not  realize  his  crime  or  what 
he  was  doing  or  where  he  was,  and  had  gone 
some  distance  from  the  scene  before  he  was 
able  to  recover  himself  and  his  senses,  then 
he  would  be  guilty  of  no  higher  crime  than 
manslaughter,  was  erroneous,  as  the  degree 
of  mental  disturbance  required  was  equiva- 
lent to  insanity.  People  v.  Poole,  123  N.  W. 
1093,  1094,  159  Mich.  350,  134  Am.  St  Rep. 
722. 

Under  Rev.  St  U.  S.  (  5341,  declaring 
that  every  person  who  unlawfully  and  will- 
fully but  without  malice  shoots  at  or  other- 
wise injures  another,  of  which  shooting  or 
other  injury  the  person  dies,  is  guilty  of 
manslaughter,  an  instruction  defining  man- 
slaughter and  omitting  the  word  "willfully" 


MANSLAUGHTER 


270 


MAKSLAUGHTB& 


was  erroneous.  CVBarr  v.  United  States,  106 
Paa  d88,  989,  3  Okl.  Gr.  319,  139  Am.  St 
Rep.  959. 

A  charge  on  manslaughter  In  the  lan- 
guage of  the  statute  that  eyery  person  who 
shall  unlawfully  kill  any  human  being,  with- 
out malice,  express  or  implied,  either  volun- 
tarily upon  a  sudden  heat  or  involuntarily, 
but  In  the  commission  of  some  unlawful  act, 
shall  be  guilty  of  manslaughter  is  sufficient; 
the  statute  'containing  no  t^hnical  terms, 
and  being  plain  and  unambiguous,  and  easily 
understood  by  a  Juror  of  ordinary  intelli- 
gence. State  V.  Qttinn,  105  Pac  818»  821,  56 
Wash.  295. 

Defendant,  a  frail  feeble  man  62  years 
of  age,  after  having  been  severely  beaten  by 
deceased,  went  to  his  residence,  obtained  a 
pistol,  and,  returning,  flred  two  shots,  the 
second  of  which  struck  deceased  while  he 
was  advancing.  Deceased  took  the  pistol 
away  from  defendant,  and  beat  him  with  it 
into  insensibility,  after  which  deceased  died 
from  his  wound.  Held,  that  an  instruction 
that  if  defendant  with  a  deadly  weapon  or 
instrument  reasonably  calculated  to  produce 
death  by  the  mode  or  manner  of  its  use,  in 
a  sudden  transport  of  passion  aroused  by 
adequate  cause,  and  not  in  defense  of  him- 
self against  an  unlawful  attack  reasonably 
producing  a  rational  fear  or  expectation  of 
death  or  serious  bodily  harm,  shot  deceased 
as  charged,  he  was  guilty  of  manslaughter, 
was  proper  and  warranted  by  the  evidence. 
Sartin  v.  State,  103  S.  W.  875,  876,  51  Tex. 
Or.  R.  671. 

Defendant,  keeper  of  a  bagnio,  had  trou- 
ble with  a  man  therein,  and  he  went  out  be- 
ing immediately  followed  by  deceased  and  his 
party.  The  testimony  for  the  state  was 
that  the  defendant  then  caUed  for  a  pistol, 
aimed  it  towards  the  party,  and  fired,  say- 
ing, "Run  you  ♦  ♦  ♦  run,"  and  that  on 
her  going  inside,  being  asked  if  they  ran, 
she  said,  "Yes."  She  and  her  witnesses  tes- 
tified that  no  shot  was  flred  from  the  house. 
Held,  that  ''negligent  homicide"  was  not  in 
the  case,  but  "manslaughter,**  of  which  she 
was  convicted,  was  the  lowest  grade  of  homi- 
cide of  which  she  could  be  found  guilty ;  so 
that  any  error  in  the  instruction  thereon  was 
harmless.  Clifton  v.  State,  84  S.  W.  237, 
239,  47  Tex.  Cr.  R.  472. 

The  mere  belief  by  defendant  that  he 
was  in  danger  of  having  some  injury  inflict- 
ed upon  him,  without  any  reasonable  grounds 
for  entertaining  such  belief,  has  never  been 
recognized  by  the  courts  of  this  state  or  any 
other  state  to  which  our  attention  has  been 
called  as  being  sufficient  to  reduce  the  grade 
of  the  crime  from  "murder"  in  the  first  or 
second  degree  to  "manslaughter."  State  v. 
Caay,  100  S.  W.  439,  442,  201  Mo.  679. 

"Manslaughter,"  as  defined  by  the  stat- 
utes of  the  United  States,  consists  in  the  un« 
lawful  and  willful  killing  of  another  by  strik- 


ing, stabbing,  wounding,  shootbig,  or  otber- 
wise  injuring-  him,  resoting  in  his  death, 
wlthoat  malice.  State  ▼.  Oollingswortb,  92 
N.  B.  22,  82  Ohio  St  154,  28  L.  R.  A.  (N.  S.) 
770,  137  Am.  St  Rep.  776;  MiUer  t.  State. 
107  Pac.  948,  3  OkL  Or.  576. 

8asii»— Coolins  tine 

"Manslaughter"  is  the  unlawful  killing  of 
a  human  being  without  malice,  either  ex- 
press or  implied,  and  is  oommitted  when  the 
death  wound  Is  given  by  accused  without 
malice,  on  sudden  provocation,  In  the  heat  of 
blood  or  in  a  transport  of  passion,  on  suffi- 
cient provocation  without  time  for  reflection 
and  deliberation  and  for  the  blood  to  cooL 
State  V.  Moore  (DeL)  74  AU.  1112,  1114,  1 
Boyce,  142. 

If  there  should  appear  to  have  been  an 
interval  between  the  assault  or  provocation 
given  and  the  kilUng  sufficient  for  the  voice 
of  reason  to  be  heard,  the  killing  shall  be  at- 
tributed to  deliberate  revenge,  and  punished 
as  murder.  People  v.  Bissett  92  N.  B.  948. 
951,  246  111;  516. 

In  determining  whether  a  homicide  Is  re- 
duced from  murder  to  manslaughter,  the 
question  is  not  only  whether  accused's  pas- 
sion, engendered  by  a  sufficient  provocation, 
did  in  fact  cooU  but  also  whether  the  time 
intervening  between  the  giving  of  the  provo- 
cation and  the  killing  was  sufficient  for  the 
passion  of  a  reasonable  man  to  cool;  an  af- 
firmative answer  to  either  question  preclud- 
ing a  reduction  to  manslaughter.  A  killing 
committed  upon  a  provocation  given  9  or  10 
months  before  is  not  reduced  to  noanslaugh- 
ter  by  the  passion  engendered  by  such  provo- 
cation. Ex  parte  Fraley,  109  Pac.  295,  296,  3 
Okl.  Or.  719,  139  Am.  St  Rep.  988. 

To  reduce  homicide  from  the  degree  of 
murder  to  that  of  manslaughter  it  must  have 
been  oommitted  upon  a  sudden  quarrel  or 
heat  of  passion,  and,  where  a  person  who  Is 
sufficiently  wronged  by  another  to  arouse  in 
him  that  heat  of  passion  which,  if  life  were 
taken  immediately,  would  make  the  crime 
manslaughter,  after  sufficient  cooling  time  has 
intervened,  kills  deceased,  the  homidde  will 
be  deemed  the  result  of  deliberation;  and 
where  defendant  was  informed  by  his  wife 
that  she  had  committed  adultery  with  de- 
ceased, the  first  time  under  violence,  search- 
ed for  deceased,  took  a  journey  by  train  to 
his  home,  and  shot  him  17  hours  after  he 
had  been  first  informed,  there  had  been  a 
sufficient  cooling  time  and  his  acts  could  not 
be  said  to  have  been  committed  In  sncb  "heat 
of  passion**  as  would  reduce  the  homicide  to 
manslaughter.  People  v.  Ashland,  128  Pac. 
798,  801,  20  OaL  App.  168. 


Samei  Twteat 

To  reduce  homicide  to  manslaoghter,  it 
is  not  necessary  that  the  Intent  to  kill  be 
formed  in  a  sudden  transport  of  passion,  on 
adequate  cause,  but  it  is  enough  that  the 
mind  Is  excited  and  not  capable  of  cool  re- 
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flectton  fh>m  soipe  adequate  eamiei    Kaxui- 
macher  ▼.  States  101  &  W.  238,  2i2,  51  Tex. 

Cr.  B.118. 

The  rnle  U  well  settled  tbat  to  constitnte 
"maoBlaiighter"  it  is  not  necessary  that  the 
perpetrator  should  have  intended  and  willed 
the  death  of  the  person  killed.  One  who  will- 
folly  naes  a  deadly  weapon  upon  another 
will  be  deemed  to  intend  the  necessary  and 
probable  conaequenoes  of  his  act  The  text- 
writers  divide  manslaughter  into  two  de- 
greeS)  voluntary  and  involuntary.  Tyner  v. 
United  States,  106  Pac.  1057, 1058,  2  OkL  Gr. 


Intent  is  not  an  essential  element  of  the 
statutory  definition  of  "manslaughter"  when 
committed  by  culpable  negligence,  and  charg- 
es predicated  upon  the  theory  that  intent  is 
In  every  case  essential  to  the  statutory  crime 
of  "manslaughter*'  are  properly  refused. 
Kent  V.  State,  43  South.  776,  774,  53  Fla.  51. 

Sand.  &  H.  Dig.  1 1600,  providing  that  the 
killing  of  a  human  being  without  design  to 
effect  death,  in  the  heat  of  passion,  but  in  a 
cruel  and  unusual  manner,  unless  it  be  under 
circumstances  that  would  constitute  excusa- 
ble or  justifiable  homicide,  shall  be  adjudged 
manslaughter,  is  not  applicable  to  a  killing 
with  a  pistol ;  the  statute  being  evidently  In- 
tended to  cover  a  case  of  homicide  committed 
unintentionally,  but  with  such  wanton  sav- 
agery and  cruelty,  and  in  such  an  unusual 
manner,  as  to  imply  recklessness  of  design. 
In  one  sense,  it  is  true,  all  killing  is  cruel ; 
but,  in  the  sense  of  this  statute,  killing  with 
such  a  common  or  effective  instrument  of 
death  as  a  pistol  cannot  be  regarded  as  cruel ; 
still  less  is  this  manner  of  death  unusual. 
Tanks  v.  State,  75  8.  W.  861,  852,  71  Ark. 
469. 

In  ''manslaughter^  there  may  be  an  in- 
tent to  kill  existing  In  the  ndind  of  the  slayer 
at  the  time  the  fatal  shot  is  fired.  Keigans 
V.  State,  41  South.  886,  887,  52  Fla.  57. 

Where  the  Intent  was  merely  to  inflict 
chai^tisement,  and  death  results  from  some 
peculiarity  in  decedent's  constitution  or  oth- 
er unexpected  incident,  the  killing  is  man- 
slaughter only.  Rosemond  v.  State,  110  S.  W. 
229,  230,  86  Aik.  160. 

"Manslaughter"  is  the  unlawful  killing 
of  another  without  malice,  and  under  certain 
conditions  this  crime  may  be  established, 
though  the  killing  has  been  both  unlawful 
and  intentional.  State  v.  Baldwin,  68  S.  B. 
148,  151,  152  N.  C.  822. 

If  the  inteutlon  to  kill  was  formed  in 
defendant's  mind,  through  passion,  with  ade- 
quate cause,  and  the  homicide  occurred  while 
the  mind  was  In  that  condition,  it  was  no 
higher  offense  than  manslaughter.  Dixon  v. 
State,  103  S.  W.  309,  401,  61  Tex.  Cr.  R.  555. 


"  Ifanslaoghter'   is  voluntary  homicide 
committed  under  the  immediate  influence  of 


aodden  paaaioii,  arising  from  an  adequate 
cause,  but  nether  Justified  nor  excused  by 
law.  By  the  expression  under  the  immediate 
influence  of  sudden  passion  Is  meant:  (1) 
That  the  provocation  must  arise  at  the  same 
time  of  the  commission  of  the  offense,  and 
that  the  passion  is  not  the  result  of  a  former 
provocation.  (2)  That  the  act  must  be  di- 
rectly caused  by  the  passion  arising  out  of 
the  provocation.  It  is  not  enough  that  the 
mind  is  merely  agitated  by  passion  arising 
from  some  other  provocation.  (3)  The  pas- 
sion intended  \b  either  of  the  emotions  of  the 
mind  known  as  anger,  rage,  sudden  resent- 
ment, or  terror  rendering  it  incapable  of  cool 
reflection."  Sue  v.  State,  105  S.  W.  804,  809, 
52  Tex.  Cr.  R.  122. 

"  'Manslaughter'  is  where  one  person  un- 
lawfully kUls  another  without  malice.  In 
order  to  reduce  the  crime  to  manslaughter, 
the  provocation  must  be  very  great — so  great 
as  to  produce  such  a  transport  of  passion  as 
to  render  the  person  for  the  time  being  deaf 
to  the  voice  of  reason."  State  v.  Powell 
(D^)  61  Ati.  966,  071,  6  Pennewlll,  24 ;  State 
V.  Tilghman  (Del)  68  AtL  772,  778,  6  Penne- 
wiU,  54;  State  v.  Johns  (DeL)  65  AtL  768, 
766,  6  Pennewill,  174 ;  State  v.  Wiggins  (DeL) 

76  Atl.  632,  686,  7  Pennewill,  127. 

"To  reduce  unlawful  killing  from  'mur- 
der*  to  'manslaughter,'  two  things  must  con- 
cur: First,  conditions  must  be  shown  to  ex- 
ist which  would  be  ciilculated  to  produce,  in 
the  mind  of  a  person  of  ordinary  prudence 
and  self-control,  such  rage,  fUry,  or  terror  as 
would  render  the  ndnd  of  the  defendant  in- 
capable of  forming  a  premeditated  design  to 
effect  the  death  of  the  person  slain,  or  of  any 
other  human  being ;  second,  it  must  also  be 
shown  that  the  defendant  was  in  fact,  at  the 
time  of  the  homidde,  laboring  under  such 
rage>  toxj,  or  tenor.*'  Ex  parte  Smith,  90 
Pae.  898,  000,  2  OkL  Cr.  24. 

To  reduce  a  homicide  from  murder  to 
"manslaughter,"  it  must  be  conunitted  in  a 
heat  of  passion,  on  a  reasonable  provocation, 
without  malice  and  vridiout  premeditation, 
and  under  circumstances  that  will  not  be  jus- 
tifiable or  excusable  homidde.  The  passion 
which  will  reduce  homicide  to  the  degree  of 
manslaughter  is  an  excited  state  of  mind  pro- 
duced by  some  lawful  provocation,  such  as  a 
blow  or  an  assault  of  any  kind  upon  the  per- 
son. "Manslaughter,"  in  the  fourth  degree. 
Includes  every  homidde  not  justifiable  or  ex- 
cusable whidi  mas  manslaughter  at  common 
law,  and  which  is  not  excusable  or  justifia- 
ble, or  declared  by  statute  to  be  manslaugh- 
ter in  some  other  degree.    State  v.  Weakley, 

77  S.  W.  525,  527,  178  Mo.  413  (quoting  and 
adopting  the  definitions  in  Rev.  St  1890,  | 
3477). 

Killing,  the  result  of  passion  prodticed 
by  fight,  is  "manslaughter"  if  the  person  up- 
on whom  an  assault  is  made  with  violence 
resent  it  imn^ediately  by  killing  the  aggres- 
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sor,  and  act  therein  In  heat  of  blood  and  not 
exclusively  in  his  own  defense.  State  ▼. 
Quick,  M  S.  E.  168,  169,  170,  150  N.  G.  820 
(citing  State  t.  MUler,  17  S.  B.  167,  112  N.  O. 
878;  State  ▼.  Orane,  95  N.  C.  619;  State  t. 
Tackett,  8  N.  C.  210). 

The  mere  belief  by  defendant  that  he 
was  in  danger  of  having  some  injury  Inflicted 
upon  him,  without  any  reasonable  grounds 
for  entertaining  such  belief,  has  never  been 
recognized  by  the  courts  of  this  state  or  any 
other  state  to  which  our  attention  has  been 
called,  as  being  suflldent  to  reduce  the  grade 
of  the  crime  from  "murder"  in  the  first  or 
second  degree  to  "manslaughter."  State  v. 
Clay,  100  S.  W.  439,  442,  201  Mo.  679. 

A  slight  assault  does  not  excuse  the  kill- 
ing of  an  assailant  with  a  deadly  weapon,  so 
as  to  reduce  the  offense  from  the  grade  of 
murder  to  that  of  manslaughter.  State  v. 
Wiggins  (Del.)  76  Atl.  632,  635,  7  Pennewill, 
127;  Same  v.  BorreUl  (Del.)  76  Atl.  605, 
607, 1  Boyce,  349. 

When  words  of  decedent  are  accompa- 
nied by  acts  showing  a  purpose  to  commit  vi- 
olence on  accused,  as  by  raising  and  pointing 
nt  falm  a  gun,  accused  Is  entitled  to  an  In- 
struction on  manslaughter.  State  v.  Craw- 
ford, 66  S.  B.  110,  113,  66  W.  Va.  114. 

If  the  prisoner  willingly  engaged  in  a 
fight  with  the  deceased,  and  the  deceased 
threw  his  hand  to  his  hip  pocket,  and  ad- 
vanced upon  the  prisoner  in  a  threatening 
manner,  and  the  prisoner,  being  v^rilliug  to 
fight,  seized  a  pistol,  and  shot  the  deceased, 
and  the  deceased  died  from  the  wound  then 
inflicted  by  the  prisoner,  the  prisoner  would 
be  guilty  of  "manslaughter,"  provided  the  ap- 
pearance and  manner  of  the  deceased  were 
such  as  to  cause  the  prisoner  to  believe  that 
the  deceased  was  armed  with  a  deadly  weap- 
on, and  that  the  prisoner  did  believe  he  was 
armed  with  a  deadly  weapon  and  was  about 
to  harm  him  with  it  State  v.  Exum,  50  S.  B. 
283,  289,  138  N.  C.  599. 

If  a  convict,  while  attempting  to  prevent 
his  punishment  by  the  warden,  which  amount- 
ed to  an  assault  slew  a  fellow  convict  aiding 
the  warden,  who  was  the  warden's  abettor 
in  committing  the  assault,  the  homicide  may 
be  reduced  to  voluntary  manslaughter;  and 
It  was  error  to  omit  to  charge  on  that  offense 
in  a  prosecution  of  the  convict  for  murder. 
Westbrook  v.  State,  66  S.  E.  788,  791,  133  Ga. 
578,  26  li.  B.  A.  (N.  S.)  591,  18  Ann.  Cas.  295. 

Where  decedent  slapped  accused,  but  did 
not  accompany  the  act  by  angry  or  insulting 
words,  a  charge  on  manslaughter  that,  if  ac- 
cused killed .  decedent  under  the  immediate 
influence  of  sudden  passion  arising  from  the 
act  of  decedent  rendering  the  mind  of  accus- 
ed iDcapable  of  cool  reflection,  he  was  guilty 
of  manslaughter  only,  properly  submitted  the 
issue  of  manslaughter.  Best  v.  State,  125  S. 
W.  909,  913,  58  Tex,  Cr.  R.  327. 


Provocation  caused  by  words  only  is  not 
sufficient  to  reduce  a  homicide  from  murder 
to  "manslaughter."  Petty  v.  State,  89  S.  W. 
465,  467,  76  Ark.  515. 

Testimony  of  a  statement  made  by  de- 
ceased to  defendant  and  to  some  of  defeDd- 
ant's  sisters,  who  were  present,  that  tbey 
were  bitches,  or  damn  bitches,  does  not  raise 
the  issue  of  insulting  conduct  toward  a  fam- 
ily relative  of  defendant  Johnson  ▼.  State, 
84  S.  W.  824,  826,  47  Tex.  Cr.  R.  528. 

'Where  accused  killed  another  under  the 
immediate  influence  of  passion  arising  in  his 
mind  from  information  given  him  by  his  wife 
to  the  effect  that  deceased  had  used  insultin? 
language  to  her,  defendant  believing  and  in 
good  faith  acting  on  the  Information,  such  in- 
formation was  to  him  an  adequate  cause,  re- 
ducing the  crime  to  manslaughter,  whether 
the  insults  had  been  in  fact  offered  or  not 
Melton  V.  State,  83  S.  W.  822,  824,  47  Tex.  Cr. 
R.451. 

In  a  prosecution  for  manslaughter,  where- 
in it  appeared  accused  killed  deceased  while 
endeavoring  to  gain  possession  of  a  house  oc- 
cupied by  the  deceased,  there  was  evidence 
that  accused,  Just  before  the  killing,  sent  his 
wife  to  demand  possession,  and  that  when 
she  did  so  deceased  asked  her  if  she  was  guinc: 
to  take  the  place  of  her  husband,  or  if  she 
was  attending  to  his  business,  and  said  that 
there  was  no  law  that  could  put  him  out  aud  - 
that  then  her  husband  called  her,  and  de- 
ceased and  his  brother  followed  her,  cursin;; 
accused  and  calling  him  vile  names.  HelU 
not  to  raise  the  issue  of  manslaughter  by 
reason  of  insulting  conduct  towards  her,  so 
as  to  require  a  charge  thereon.  Gray  v.  State, 
125  S.  W.  896,  901,  58  Tex.  Cr.  R.  472. 

In  a  prosecution  for  homicide,  an  instruc- 
tion was  erroneous  which  required  tliat  be- 
fore defendant  would  be  entitled  to  a  reduc- 
tion of  his  offense  to  manslaughter,  the  jury 
must  believe  both  that  he  was  led  to  oouimit 
the  homicide  from  learning  ttxat  decedent  had 
insulted  his  wife,  and  also  that  the  decedent 
had  used  violent  language  to  and  threatened 
him  with  bodily  harm,  since,  where  the  law 
makes  any  given  fact  adequate  cause  for 
homicide,  a  defendant  is  entitled  to  an  un- 
equivocal instruction  that  if  such  fact  is 
proven,  it  is  adequate  cause,  and  where  any 
one  or  more  issues  are  raised  by  the  evidence, 
either  of  which,  if  found  to  be  true,  would  as 
a  fact  constitute  adequate  cause,  the  jury 
should  be  so  instructed,  and  It  is  error  to 
blend  the  two  and  require  that  the  affirmative 
of  both  be  proved.  Barbee  v.  State,  124  8.  W. 
961,  967,  58  Tex.  Or.  R.  129. 

Where  a  person  committing  a  homicide 
did  so  in  the  belief  that  decedent  had  insulted 
defendant's  sisters,  the  homicide  was  **man- 
slaughter,"  if  committed  upon  the  first  Bbeet- 
Ing  after  defendant  was  apprised  of  the  out- 
rage, whether  decedent  actually  committed 
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tbe  Insult  or  not,  If  tbe  homicide  wts  commit- 
ted wbile  defendant  was  acting  under  the  be- 
lief that  decedent  waa  guilty  and  while  labor- 
ing under  a  passion  aroused  by  that  belief 
which  rendered  his  mind  incapable  of  cool  re- 
flection. Gillespie  y.  State,  109  S.  W.  158, 
159,  53  Tex.  Cr.  R.  167. 

If,  when  he  Mlled  decedent,  accused  was 
incapable  of  cool  reflection  because  of  dece- 
dent's Insulting  language  and  conduct  toward 
accused's  wife,  knowledge  of  which  had  just 
come  to  him,  or  if  the  unwarranted  ejection 
of  accused  from  decedent's  house,  accompa- 
nied by  kicks  from  decedent,  infuriated  ac- 
cused beyond  cool  reflection,  resulting  in  the 
killing,  the  killing  was  "manslaughter."  Hol- 
corab  V.  State,  113  S.  W.  754,  756,  54  Tex.  Cr. 
R.  486. 

••If  a  husband  finds  his  wife  committing 
adultery  and  under  the  provocation  instantly 
takes  her  life,  the  homicide  is  only  'man- 
slaughter.* "  Thomas  v.  State,  43  South.  371, 
374,  150  Ala.  31  (citing  Hooks*  Case,  13  South. 
767,  99  Ala.  166;  McNeill  y.  State,  15  South. 
352, 102  Ala.  121,  48  Am.  St.  Rep.  17;  Dabney 
V.  State,  21  South.  211,  113  Ala.  38.  59  Am.  St. 
Rep.  92:  Williams  t.  State,  30  South.  484, 
130  Ala.  107,  112). 

A  charge  that  to  reduce  a  killing  to 
"manslaughter,"  where  passions  have  been 
.suddenly  aroused  on  a  suflilcient  provocation, 
it  must  have  been  done  under  the  influence  of 
passion  promptly  acted  upon,  is  not  errone- 
ous. Harrison  v.  State,  40  South.  568,  570, 
144  Ala.  20. 

The  unlawful  killing  of  another  without 
malice  is  '*manslaughter,"  as  where  one  kills 
another  in  a  sudden  quarrel,  in  the  heat  of 
bl(M)d,  or  in  a  transport  of  passion,  without 
malice.  Inflicts  a  mortal  wound,  without  time 
for  reflection  or  for  the  passions  to  cool;  but 
to  reduce  the  offense  to  manslaughter  the 
provocation  must  be  very  great,  so  great  as 
to  produce  such  a  transport  of  passion  as  to 
render  the  person  for  the  time  being  deaf  to 
the  voice  of  reason.  State  v.  Brooks  (Del.)  84 
Atl.  226,  228. 

Volimtayy  or  involiintary  kllllsig 

"Manslaughter"  Is  the  unlawful  killing 
of  another,  without  malice,  upon  a  sudden 
heat,  or  inadvertently,  but  in  the  commission 
of  some  unlawful  act.  Boche  v.  State,  122  N. 
W.  72,  75,  84  Neb.  845. 

"Manslaughter"  is  the  unlawful  killing  of 
another  without  malice,  either  express  or  im- 
plied,-and  without  premeditation*  and  is  ei- 
ther voluntary  or  involuntary.  State  v. 
Blackburn  (Del.)  75  AtL  536,  539.  7  PennewiU, 
479 ;  State  v.  Morahan  (Del.)  77  Atl.  488,  489, 
7  PennewiU,  494;  State  v.  Woods  (Del.)  77 
Atl.  490,  491,  7  PennewiU,  499. 


**i 


'Manslaughter,"  as  defined  by  Rev.  St.  § 
5341,  is  the  offense  of  unlawfully  and  will- 
fully, but  without  malice,  striliing,  stabbing, 
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wounding,  or  shooting  at  or  otherwise  injur- 
ing another  person  in  any  fort,  arsenal,  etc., 
of  which  striking,  etc.,  such  person  dies* 
**  'Manslaughter'  has  been  defined  to  be  the 
killing  of  another  without  malice,  express  or 
implied,  which  may  be  voluntary  upon  sudden 
heat,  or  involuntary  in  the  commission  of 
some  lawful  act  Any  unlawful  and  willful 
kiUing  of  a  human  being  without  malice  is 
manslaughter,  and  thus  defined  it  includes  a 
negligent  killing  which  is  also  willful.  'Man- 
slaughter* occupies  the  middle'  ground  be- 
tween excusable,  or  justifiable,  homicide  on 
the  one  hand,  and  murder  on  the  other." 
United  States  v.  Hart,  162  Fed.  102,  194,  195. 

Gross  carelessness  in  the  handling  of  fire- 
arms which  results  in  killing  a  human  being 
is  at  least  "manslaughter."  State  v.  Clardy, 
53  S.  E.  493,  500,  78  S.  C.  340. 

Under  Pen.  Code,  defining  "manslaugh- 
ter" as  the  unlawful  killing  of  a  human  being 
without  malice  and  dividing  it  into  two  kinds: 
(1)  Voluntary,  upon  a  sudden  quarrel  or  heat 
of  imsfciion;  (2)  involuntary  in  the  commission 
of  an  unlawful  act  not  amounting  to  a  fel- 
ony, or  in  the  commission  of  a  lawful  act 
which  might  produce  death  in  an  unlawful 
manner  or  without  due  caution  or  circum- 
spection— in  a  prosecution  for  assault  in  the 
first  degree,  it  was  error  to  instruct  that,  if 
the  jury  believed  that  defendant  would  have 
been  guilty  of  manslaughter  in  case  death 
had  resulted,  then  they  should  find  him  guilty 
of  assault  in  the  first  degree,  since  intent  is 
not  always  a  necessary  element  in  the  crime 
of  manslaughter,  but  is  the  essence  of  the 
crime  of  assault  in  the  first  degree.  State 
V.  Schaefer,  88  Pac.  792,  793,  35  Mont.  217. 

"Manslaughter"  is  the  unlawful  killing 
of  a  human  being  without  malice,  and  is  of 
two  kinds — voluntary  (that  is,  upon  a  suddcui 
quarrel  or  heat  of  passion);  involuntary,  in 
the  commission  of  an  unlawful  act  not 
amounting  to  a  felony,  or  in  the  commission 
of  a  lawful  act,  whicdi  might  produce  death,, 
in  an  unlawful  manner,  or  without  due  cau- 
tion and  circumspection.  The  instruction  was 
in  tlie  language  of  Pen.  Code,  §  192.  People 
V.  Lee,  108  Pac.  738,  739, 13  Cal.  App.  48. 

"Manslaughter,"  as  defined  by  Pen.  Code, 
§  192,  is  the  unlawful  killing  of  a  human  be- 
ing without  malice,  first,  voluntary,  upon  a 
sudden  quarrel  or  heat  of  passion;  second,  in- 
voluntary, .  in  the  commission  of  an  unlawful 
act  which  might  produce  death  in  an  unlawful 
manner  or  without  due  care  and  circumspec- 
tion. The  causing  of  death  while  attempting 
to  commit  an  abortion  does  not  constitute 
manslaughter  under  the  statute.  Huntington 
V.  Sui)erior  Court  of  City  and  County  of  San 
Francisco,  90  Pac.  141,  144,  5  Cal.  App.  288. 

The  approved  definition  of  "manslaugh- 
ter" as  the  killing  of  another  without  malice, 
either  express  or  implied,  "either  unlawfully 
upon  a  sudden  quarrel,  or  unintentionally 
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while  the  slayer  Is  In  the  unlawful  commis- 
sion of  some  act  not  amounting  to  a  felony/' 
authorizes  an  instruction  that  if  defendant 
struck  the  blow  that  killed  the  deceased,  and 
intended  only  to  make  an  assault  and  battery 
upon  his  person,  or  to  inflict  great  bodily  in- 
jury thereon,  but  that,  as  a  result  of  the 
assault,  the  deceased  died  without  defendant 
having  intended  to  kill  him,  defendant  would 
be  guilty  of  manslaughter.  State  v.  Walker, 
110  N.  W.  925,  928, 133  Iowa,  489. 

Where  the  violation  of  a  penal  ordinance 
of  a  municlpaUty  causes  a  death,  the  death 
is  not  an  unlawful  killing  within  a  statute 
defining  the  crime  of  "manslaughter"  and 
providing  that  if  any  person  shall  unlaw- 
fully kill  another  without  malice  he  shall  be 
guilty  of  "manslaughter."  State  v.  Collings- 
worth, 92  N.  B.  22,  23,  82  Ohio  St  154,  28 
L.  R.  A.  (N.  S.)  770,  137  Am.  St  Rep.  775. 

'*If  the  killing  be  in  the  commission  of 
an  unlawful  act  without  malice  and  without 
means  calculated  to  produce  death  or  the 
prosecution  of  a  lawful  act  done  without 
due  caution  or  circumspection,  it  shall  be 
'manslaughter.'"  Ackers  v.  State,  83  S.  W. 
909,  73  Ark.  262  (quoting  Sand.  &  H.  Dig.  | 
1657). 

Under  Ballinger's  Ann.  Ck)de8  &  St.  § 
6840,  providing  that  an  information  shall 
contain  a  statement  of  the  acts  constituting 
the  offense  so  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intend- 
ed, an  information  charging  that  accused, 
representing  himself  as  a  physician,  advised 
a  mother  employing  him  to  give  the  child  no 
food  except  water  and  the  juices  .of  fruit, 
and  such  other  nourishment  as  he  might  di- 
rect, and  that  acting  under  such  instruction 
the  mother  withheld  all  food  and  nourish- 
ment, except  as  directed  by  accused,  and 
that  the  child  died  as  a  result  of  starvation, 
does  not  charge  "manslaughter,"  defined  by 
section  7042,  punishing  one  who  shall  kill  an- 
other without  malice  in  the  commission  of 
some  unlawful  act,  because  it  fails  to  show 
a  connected  chain  of  facts  showing  starva- 
tion as  the  necessary  result  of  the  directions. 
State  V.  McFadden,  93  Pac.  414,  415,  48 
Wash.  259,  14  L.  R.  A.  (N.  S.)  1140. 

Under  Mansf.  Dig.  §  1632  (Tnd.  T.  Ann. 
St.  1899,  §  875).  defining  "manslaughter"  as 
the  unlawful  killing  of  a  human  being,  with- 
out malice  or  deliberation,  section  1533,  pro- 
viding that  it  must  be  voluntary  under  a  sud- 
den heat  of  passion  caused  by  a  provoca- 
tion apparently  sufficient  to  make  the  passion 
irresistible,  and  section  1534,  describing  the 
killing  to  be  manslaughter  if  it  be  in  the 
commission  of  an  unlawful  act  without  due 
caution,  there  is  no  such  thing  as  involun- 
tary manslaughter.  Carney  v.  United  States, 
104  S.  W.  606,  7  Ind.  T.  247. 

An  indictment  for  manslaughter  charg- 
ing, in  the  language  of  the  statute,  tb&t  de- 


fendant did  "feloniously  kill  and  slay^  ttie 
deceased  cannot  support  a  oonvictton  for  as- 
sault and  battery.  The  formula  did  "felo- 
niously kill  and  slay"  charges  manslaughter 
of  either  voluntary  or  involnntary  ^laracter, 
and  involuntary  manslaughter  may  be  com- 
mitted without  criminal  assault  and  battery. 
State  V.  Thomas,  48  AtL  1007,  1008^  66  N.  J. 
Law,  598. 

Murder  distingnlshed 

"Murder"  and  "manslaughter^  are  dis- 
tinguished, in  that  malice  is  essential  to  the 
former  offense,  and  by  absence  of  premedita- 
tion or  deliberation  in  the  latter.  Reed  v. 
State,  145  S.  W.  206,  206,  102  Ark.  525. 

The  unlawful  killing  of  another  with  mal- 
ice is  "murder,"  as  distinguished  from  "man- 
slaughter/' which  Is  an  unlawful  killing  with- 
out such  malice.  State  v.  Lee,  60  S.  EL  524, 
525,  79  S.  C.  223. 

If  the  slayer  prov<^ed  the  combat  or 
produced  the  occasion  in  order  to  have  a  pre- 
tense for  killing  his  adversary,  or  doing  him 
great  bodily  harm,  the  killing  will  be  "mur- 
der," no  matter  to  what  extremity  he  may 
have  been  reduced  in  the  combat  But  if  he 
had  no  felonious  intent,  intending,  for  in- 
stance, an  ordinary  battery  merely,  the  final 
killing  in  self-defense  would  be  "manslaugh- 
ter" only ;  the  distinction  being  between  the 
right  of  perfect  and  the  right  of  imperfect 
self-defense.  State  v.  Kelleher,  100  S.  W.  470, 
475,  201  Mo.  614  (citing  State  v.  Partlow,  4 
S.  W.  14,  90  Mo.  608,  59  Am.  Rep.  81). 

"'Homicide*  is  murder  unless  it  be  at- 
tended with  extenuating  circumstances,  which 
must  appear  to  the  satisfaction  of  the  jury. 
If  A.  assaults  B.,  giving  him  a  Bevere  blow, 
or  otherwise  making  the  provocation  great, 
and  B.  strikes  him  with  a  deadly  weapon, 
and  death  ensues,  the  law,  in  dd!erenoe  to 
human  passion,  says  this  is  ^manslaughter.' 
*  *  *  If  the  provocation  be  slight,  and  it 
can  be  collected  from  the  weapon  used  or  any 
other  circumstances  that  the  prisoner  intend- 
ed to  kill  or  do  great  bodily  harm,  and  death 
follows,  it  is  'murder.' "  State  v.  White,  51  S. 
E.  44,  48,  138  N.  C.  704  (quoting  and  adopting 
definition  in  State  v.  Smith,  77  N.  C  488) . 

While,  in  one  sense,  murder  and  man- 
slaughter are  separate  crimes,  yet,  in  a  br«iad- 
er  sense,  they  involve  but  one  crime  and  are 
only  degrees  of  felonious  homicide.  Rhea  v. 
Territory,  105  Pac.  814,  316,  3  OkL  Or.  230. 

In  an  instruction  correctly  defining  mur- 
der and  manslaughter,  the  statement  that, 
"You  see  by  these  definitions  that  in  murder 
malice  must  exist,  but  that  manslaughter  is 
the  killing  of  a  human  b^ng  without  mal- 
ice," made  only  to  distinguish  the  two,  is  not 
reversible  error.  Prince  v.  United  States,  109 
Pac  241,  242,  3  OkL  Or.  700. 

Manslaughter  is  distinguished  from  mur- 
der by  the  absence  of  malice  as  a  contingent 


MANSLAUGHTER 


275 


HAKSIiAUaHTSB 


element.  H  under  the  Influence  of  some  vio* 
lent  onotlon,  a  sndden  Intent  was  farmed, 
which  on  adequate  provocation  overwhelmed 
the  xeanon  of  the  appellant,  then  the  killing 
was  not  murder,  hut  manslanghter  only. 
State  y.  Olark  77  Pac.  287,  288,  69  Kan.  576. 

The  chief  distlDction  between  ^'murder*' 
and  "manslaughter"  is  deliberation  and  mal- 
ice in  murder  and  the  want  thereof  in  man* 
slaughter,  and,  where  the  Issue  was  whether 
accused  or  a  third  person  inflicted  the  fatal 
wound,  the  error  in  an  instruction  that  if 
accused  killed  decedent  without  authority  of 
law  and  not  in  necessary  self-defense  he  was 
guilty  of  manslaughter,  arising  from  the 
omission  of  the  words  '^without  malice  and 
In  the  heat  of  passion,'*  was  not  prejudicial. 
Guest  V.  State,  52  South.  211,  212,  96  Miss. 
871. 

Generally  it  is  not  "murder,"  but  "man- 
slaughter," to  kill  an  officer,  or  other  person, 
to  prevent  an  illegal  arrest.  Consequently, 
shooting  at  an  officer  without  killing  him,  if 
done  to  prevent  an  illegal  arrest,  is  prima 
facie  not  an  assault  with  intent  to  murder, 
but  the  statutory  crime  of  shooting  at  anoth- 
er, described  in  Code  1882,  f  4370.  Jenkins  v. 
State,  59  S.  £3.  435,  436,  8  Ga.  App.  146  (quot- 
hig,  with  approval,  from  Thomas  v.  State,  18 
S.  B.  305,  91  Ga.  206). 

Under  Pen.  Code,  H  187,  189,  defining 
murder  as  the  unlawful  killing  of  a  human 
being  with  malice  aforethought,  and  defining 
murder  in  the  first  and  second  degrees,  and 
section  192,  defining  manslaughter  as  the  un- 
lawful killing  of  a  human  being  without 
maUce,  and  dividing  manslaughter  into  vol- 
untary and  Involuntary  manslaughter,  and 
section  274,  making  it  a  felony  to  perform  a 
criminal  abortion,  an  unlawful  killing  with 
malice  aforethou^t  is  "murder,"  and  is  also 
^'manslaughter,"  because  it  is  the  unlawful 
killing  of  a  human  being,  though  it  cannot  be 
logically  classed  as  voluntary  or  involuntary 
manslaughter,  and  under  a  charge  of  murder 
by  attempting  a  criminal  abortion,  a  verdict 
of  manslaughter  may  be  returned.  People  v. 
Huntington,  97  Pac  760,  762,  8  Cal.  App.  612. 


M1 


'Manslaughter"  is  an  unlawful  killing, 
which  becomes  "murder  In  the  second  degree" 
when  it  has  the  added  element  of  malice. 
State  T.  Fowler,  66  S.  E.  567,  151  N.  C.  731. 


Ml 


'Manslaughter"  consists  of  the  unlawful 
killing  of  a  human  being  without  malice,  and 
so,  in  a  prosecution  for  assault  with  intent 
to  commit  murder,  the  accused  cannot  be 
oonylcted  tf,  had  his  victim  died,  his  crime 
would  have  only  been  manslaughter.  State  v. 
Stockley  (Del.)  82  Atl.  1078,  1080. 


«ii 


'Manslaughter"  is  a  homicide  distin- 
guished from  murder  in  that  it  is  the  unlaw- 
ful killing  .of  another  with  malice,  as  in  sud- 
den alfiay,  In  the  heat  of  blood,  or  in  a  trans- 
port of  passion,  without  time  for  delibera- 


tion, reflection,  or  for  the  passleiis  to  cooL 
State  V.  De  Pa<do  (DeL)  M  AtL  213,  215. 

'^Manslaughter"  is  an  unlawful  killing 
in  anger  without  malice.  Proof  of  prior  prov- 
ocation may  exclude  the  idea  of  malice  in 
the  homicide,  but  does  not  exclude  the  idea 
of  unlawfulness.  It  merely  substitutes  the 
element  of  anger  without  malice  for  the  ele- 
ment of  malice,  thus  distinguishing  man- 
slaughter tsom  murder.  Cole  v.  State,  59  S. 
B.  24,  26,  2  Ga.  App.  784. 

Murder  in  the  second  degree  consists  of 
the  killing  of  another  without  a  formed  de- 
sign to  take  life,  and  without  provocation  to 
reduce  the  offense  to  "manslaughter,"  and 
under  the  Influence  of  a  wicked  or  depraved 
heart,  or  with  cruel  and  wicked  Indifference 
to  human  life.  "  'Manslaughter'  is  where  one 
in  a  sudden  affray,  in  the  heat  of  blood,  or 
in  a  transport  of  passion,  without  malice,  in- 
flicts a  mortal  wound,  without  time  for  re- 
flection or  for  the  passions  to  cool.  It  la 
where  one  person  unlawfully  kills  another 
without  malice.  In  order  to  reduce  the  crime 
to  'manslaughter,'  the  provocation  must  be 
very  great,  so  great  as  to  produce  such  a 
transport  of  passion  as  to  render  the  person 
for  the  time  being  deaf  to  the  voice  of  rea- 
son. While  murder  proceeds  from  a  wicked 
and  depraved  heart  and  is  characterized  by 
malice,  'manslaughter'  results,  not  from  mal- 
ice, but  from  unpremeditated  and  unreflect- 
ing passion."  State  v.  Cephus  (DeL)  67  AU. 
150,  151,  6  PennewUl,  160. 

When  a  killing  is  intentional  and  is  not 
lawful,  it  is  generally  "murder" ;  but,  under 
circumstances  of  provocation^  or  of  mutual 
combat,  it  may  be  reduced  to  "manslaughter." 
State  V.  Goldsby,  114  S.  W.  500,  503,  215  Mo. 
48  (citing  2  Bishop's  Grim.  Law  [6th  Bd.] 
I  605). 

"Murder"  is  where  a  person  of  sound 
memory  and  discretion  unlawfully  kills  any 
human  being  under  the  peace  of  the  state, 
with  malice  aforethought,  either  express  or 
implied.  The  chief  characteristic  of  this 
crime  distinguishing  it  from  "manslaughter** 
and  every  other  kind  of  homicide,  and  there- 
fore indispensably  necessary  to  be  proved,  is 
malice  preconceived  or  aforethought  State 
V.  Brlnte  (DeL)  68  Atl.  258,  262,  4  Penne- 
will,  561. 

A  charge  that,  where  an  officer  is  shot 
and  killed  by  one  whom  he  is  seeking  legally 
to  arrest,  the  offense  is  "murder"  and  not 
"manslaughter,"  was  not  erroneous  when  tak- 
en in  connection  with  the  evidence  which  was 
sufficient  to  show  that  defendant  was  violat- 
ing the  law  in  the  presence  of  the  officer  and 
that  upon  an  effort  to  arrest  him  he  drew  a 
pistol  and  shot  the  officer.  Johnson  v.  State^ 
160  S.  E.  160,  161,  130  Ga.  27. 

If  two  persons  deliberately  agree  to  fight 
with  deadly  weapons  on  a  subsequent  day  at 
a  deflnite  time  and  place,  and  both,  being 
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anned,  meet  by  chance  near  the  appointed 
place  and  near  the  appointed  time,  and  with- 
out any  fresh  cause  of  a  quarrel  or  other  al- 
tercation one  slays  the  other  without  lustifl- 
catlon,  the  crime  is  murder,  and  not  volun- 
tary "manslaughter."  BundridL  v.  State,  54 
S.  B.  683,  685,  125  Ga.  753. 

MANSIJLUGKTEB  IN  FXRST  DEGREE 

"Manslaughter  in  the  first  degree"  is  the 
unlawful  killing  of  a  human  being  without 
malice ;  that  is,  as  the  unpremeditated  result 
of  passion-heated  blood  caused  by  a  sudden, 
sufficient  provocation.  Thomas  y.  State,  36 
South.  734,  735,  139  Ala.  80. 

To  constitute  "manslaughter  in  the  first 
degree,"  there  must  be  either  an  intent  to 
kill  or  to  do  an  act  of  violence  from  which 
ordinarily  death  or  great  bodily  harm  will 
result  Reynolds  v.  State,  45  South.  894, 
895,  154  Ala.  14 ;  Fowler  v.  Same,  49  South. 
788,  789,  790,  161  Ala.  1. 

Penal  Code,  §  189,  defines  "manslaughter 
in  the  first  degree"  as  manslaughter  commit- 
ted without  a  design  to  effect  death  either 
(1)  by  a  i)erson  engaged  in  committing,  or 
attempting  to  commit,  a  misdemeanor,  af- 
fecting the  person  or  property,  either  of  the 
person  killed,  or  of  another;  or  (2)  In  the 
heat  of  passion,  but  in  a  cruel  and  unusual 
manner,  or  by  means  of  a  dangerous  weapon. 
People  v.  Stacy,  104  N.  T.  Supp.  615,  619,  119 
App.  Div.  743 ;  Same  v.  Huson,  79  N.  E.  835, 
187  N.  Y.  97;  Same  v.  Darragh,  126  N.  Y. 
Supp.  522,  525,  141  App.  Div.  40a 

Rev.  St  1899,  I  1822  (Ann.  St  1906,  p. 
1266),  providing  that  one  deliberately  assist- 
ing another  in  the  commission  of  self-mur- 
der shall  be  guilty  of  manslaughter  in  the 
first  degree,  changed  the  common-law  rule 
that  if  one  counsels  another  to  commit  sui- 
cide, and  such  other  by  reason  of  the  advice 
kills  himself,  the  adviser  is  guilty  of  mur- 
der as  an  aider  and  abetter,  provided  he  is 
present  when  his  advice  is  carried  out  State 
V.  Webb,  115  S.  W.  998,  1000,  216  Mo.  378,  20 
L.  R.  A.  (N.  S.)  1142,  129  Am.  St  Rep.  518, 
16  Ann.  Cas.  518. 

"Manslaughter  In  the  first  degree,"  under 
Crimes  Acts,  §  12  (Gen.  St  1901,  §  1997),  is 
defined  as  the  killing  of  a  human  being  with- 
out a  design  to  effect  death,  by  the  act,  pro- 
curement, or  culpable  negligence  of -another, 
while  such  other  is  engaged  in  the  perpetra- 
tion or  attempt  to  perpetrate  any  crime  or 
misdemeanor,  not  amounting  to  a  felony.  In 
cases  when  such  killing  would  be  murder  at 
tile  coumion  law.  It  has  been  held  that  the 
act  or  offense  which  the  accused  commits  or 
attempts  to  commit  at  the  time  of  an  unin- 
tentional killing  includes  an  assault  and  bat- 
tery, and  that  intentional  violence  to  the  per- 
son is  not  excluded.  If  one,  without  any  de- 
sign to  eflTect  death,  assaults  another  with 
an  intent  only  to  commit  assault  and  battery 
upon  him,  and  with  the  use  of  a  tin  can  he 


unintentionally  kills  such  person,  the  crime 
would  fall  within  this  d^inition  and  consti- 
tute "manslaughter  in  the  first  degree." 
State  V.  McAnam^,  70  Paa  187,  188,  70 
Kan.  679. 

Under  St  1893,  t  2066  (Wilson^s  Rev.  « 
Ann.  St  1903,  $  2175),  defining  homicide  to 
be  "manslaughter  in  the  first  degree*'  when 
perpetrated  without  a  design  to  effect  death, 
and  in  the  heat  of  passion,  in  a  cruel  or  un- 
usual manner,  or  by  means  of  a  dangerous 
weapon,  homicide  is  "manslaughter  in  the 
first  degree"  when  perpetrated  without  a 
design  to  effect  death  and  in  a  heat  of  pas- 
sion, and  in  a  cruel  and  unusual  manner,  and 
when  committed  without  a  design  to  effect 
death,  but  in  a  heat  of  passion,  and  by  means 
of  a  dangerous  weapon.  Barker  v.  Territory, 
78  P.  81,  83,  15  Okl.  22. 

Wilson's  Rev.  &  Ann.  St  1903,  i  2175, 
defines  "manslaughter  in  the  first  degree'*  as 
follows:  "First,  when  perpetrated  without  a 
design  to  effect  death  by  a  person  while  en- 
gaged in  the  commission  of  a  misdemeanor. 
Second,  when  perpetrated  without  a  design 
to  effect  death,  and  in  a  heat  of  passion,  but 
in  a  cruel  and  unusual  manner,  or  by  means 
of  a  dangerous  weapon,  unless  it  is  conunit- 
ted  under  such  circumstances  as  constitute 
excusable  or  justifiable  homicide."  Under 
such  definition,  the  crime  of  manslaughter 
in  the  first  degree  could  not  exist  where  the 
crime  was  committed  by  lying  in  wait  and 
shooting  deceased,  and  the  shooting  was 
willful  and  deliberate,  resulting  in  death, 
and  the  only  defense  was  that  of  alibi.  The 
language  of  the  second  subdivision  of  the 
statute,  defining  "manslaughter  in  the  first 
degree"  perpetrated  without  a  design  to  ef- 
fect death,  would  not  authorize  an  instruc- 
tion submitting  defendant's  guilt  of  nmn- 
slaughter  in  such  degiee  on  such  fiicts.  Reg- 
nier  v.  Territory,  82  Pac.  509,  15  Okl.  652. 

Rev.  St  i'  2276,  defines  "manslaughter  in 
the  first  degree"  as  where  a  homicide  Is  per- 
petrated without  design  to  effect  death  by 
a  person  while  engaged  in  the  commission  of 
a  misdemeanor,  and  In  the  heat  of  passion, 
but  in  a  cruel  or  unusual  manner,  or  by 
means  of  a  dangerous  weapon,  or  perpetrated 
unnecessarily  either  while  resisting  an  at- 
tempt by  the  person  killed  to  commit  a  crime 
or  after  such  attempt  shall  have  failed.  Tur- 
ner V.  State.  126  Pac.  452,  458,  8  Okl,  Cr.  11 ; 
Kent  V.  Same,  126  Pac.  1040,  1042,  8  OkL  Cr. 
188. 

Pen.  Code,  §  2,  declares  that  no  act  or 
omission  shall  be  deemed  criminal  dr  punish- 
able save  as  prescribed  by  the  Code,  by  some 
statute  which  it  continued,  or  by  such  laws 
as  are  not  in  conflict  with  the  Code,  and  sec- 
tion 241  defines  manslaughter  in  the  first  de- 
gree as  a  killing  perpetrated  without  a  deidjiu 
to  effect  death  and  in  a  heat  of  passion,  but 
in  a  cruel  and  unusual  manner  or*  by  means 
of  a  dangerous  weapon,  unless  committed 
under  such  circumstances  as  to  eonstitate  ex- 
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cusable  or  justifiable  bomldde.  Held,  that 
the  phrase  "when  perpetrated  without  a  de- 
filgn  to  effect  death  and  in  a  heat  of  passion" 
was  employed  to  express  the  distinction  be- 
tween homicide  in  the  first  degree  and  mur- 
der, and  where  one  kills  another  in  a  cruel 
or  unusual  manner,  without  excuse  or  justifl- 
oation,  or  by  means  of  a  dangerous  weapon 
under  circumstances  which  do  not  excuse  or 
justify  the  killing,  the  crime  la  at  least  man- 
fdaughter  In  the  first  degree.  State  ▼.  Ed- 
munds, 104  N.  W.  1115,  1116,  20  S.  D.  135. 

MAK8L AUGKTEB  IK  SSCOHD  DBOBBE 

Manslaughter  in  the  second  degree  Is  the 
unlawful,  inyoluntary  killing  of  a  human 
being.  Neilson  v.  State,  40  South.  221,  222, 
146  Ala.  683. 

"Manslaughter  In  the  second  degree**  Is 
the  unnecessary  killing  of  another  either 
while  resisting  an  attempt  by  such  other  per- 
son to  commit  any  felony  or  to  do  any  un- 
lawful act  after  such  attempt  shall  have  fail- 
ed. Stote  V.  Stevenson,  85  Pac.  797,  798,  74 
Kan.  193. 

Under  St.  1893,  S  2090,  every  Idlllng  of  a 
human  being  by  culpable  negligence  which 
under  the  chapter  on  homicide  Is  not  murder 
or  manslaughter  in  the  first  degree,  nor  ex- 
cusable or  justifiable  homicide,  Is  manslaugh- 
ter in  the  second  degree.  Barker  ▼.  Territo- 
ry, 78  Pac.  81,  83,  15  Okl.  22. 

St.  1898,  §  4351,  makes  It  manslaughter 
in  tlie  second  degree  to  unnecessarily  kill  an- 
other while  resisting  an  attempt  of  the  other 
to  commit  an  unlawful  act.  Pollock  v.  State, 
116  N.  W.  851,  854,  130  Wis.  136. 

Rev.  St  1899,  §  1826  (Ann.  St  1906,  p. 
1267),  defines  manslaughter  in  the  second  de- 
gree to  be  tlie  killing  of  a  human  being  with- 
out a  design  to  effect  death  in  a  heat  of  pas- 
sion in  a  cruel  or  unusual  manner.  State  v. 
Colvin,  126  S.  W.  448,  456,  226  Mo.  446. 

Where  there  is  a  want  of  intention  or 
willfulness  In  the  doing  of  the  imlawful  act 
can  sing  death,  resulting  from  a  mental  sta- 
tus incapable  of  forming  an  Intent  or  purpose 
to  do  the  act,  though  produced  by  drunken- 
ness, the  homicide  Is  reduced  to  manslaugh- 
ter in  the  second  degree.  Henlnbui^  v.. 
State,  43  South.  959,  960,  151  Ala.  26. 

Under  Pen.  Code,  $  179,  defining  homicide 
as  the  killing  of  one  human  being  by  the 
act,  procurement,  or  omission  of  "another,'* 
and  section  180,  providing  that  homicide  is 
either  murder  or  manslaughter,  and  section 
193,  subd.  3,  making  a  homicide  manslaugh- 
ter in  the  second  degree  when  due  to  the  act, 
procurement,  or  culpable  negligence  of  any 
*l)eraon"  which  does  not  constitute  murder  or 
manslaughter  In  the  first  degree,  a  corpora- 
tion may  not  be  Indicted  for  manslaughter, 
slnoe  the  word  *'another"  means  another 
human  being,  and  since  the  word  "penson*' 
does  not  Include  a  corporation.  People  v. 
Rochester  By.  &  Light  Co.,  88  J^7.  E.  22,  24, 


195  N.  Y.  102,  21  L.  B.  A.  (N.  S.)  998,  133  Am. 
St  Bep.  770,  16  Ann.  Cas.  837. 

Comp.  Laws  1909,  %  2280,  defines  "man- 
slaughter in  the  second  degree^'  as  every  kill- 
ing of  one  human  being  by  the  act,  procure- 
ment, or  culpable  negligence  of  another, 
which,  under  the  provisions  of  the  statute, 
is  not  murder  or  manslaughter  In  the  first 
degree  or  excusable  homicide.  Turner  v. 
State,  126  Pac.  452,  459,  8  Okl.  Or.  11 ;  Kent 
V.  Same,  126  Pac.  1540,  1043,  8  Okl.  Or,  188. 

MAirSIiAUOHTER  IK  THIBB  BBGREE 

Under  Bev.  St  1909t  f  4462,  defining 
manslaughter  In  the  third  degree  as  the  kill- 
ing of  another  with  the  design  to  effect  death 
by  a  dangerous  weapon,  there  can  be  no 
manslaughter  In  the  third  degree  where  the 
killing  was  with  the  design  to  effect  death 
and  was  intentional,  but  one  may  be  guilty 
of  manslaughter  In  the  third  degree,  when  In 
the  heat  of  passion  he  struck  and  killed  the 
adversiir>'  with  a  dangerous  weapon  under 
circmustaiices  authorizing  a  finding  that  he 
did  not  intend  to  kill  the  adversary  by  the 
blow.  State  v.  Hanson,  132  S.  W.  245,  248, 
231  Mo.  14. 

St  1898,  I  4354,  declares  that  any  per- 
son who  shall  kill  another  in  the  heat  of 
passion  without  a  design  to  effect  death,  by  a 
dangerous  weaiwn,  in  any  case  except  such 
wherein  the  killing  of  another  is  declared  to 
be  Justifiable  or  excusable,  shall  be  deemed 
guilty  of  manslaughter  In  the  third  degree. 
Duthey  v.  State,  111  N.  W.  222,  224,  131  Wis. 
178,  10  L.  B.  A.  (N.  8.)  1032;  Bradley  v. 
Same,  124  N.  W.  1024,  1026,  142  Wifl.  137. 

MANSI.AUGHTER     IX     FOURTH     DE- 


Where  the  killing  Is  intentional,  "man- 
slaughter in  the  fourth  degree"  is  defined 
as  the  intentional  killing  of  a~human  being 
in  the  lieat  of  passion  on  a  reasonable  prov- 
ocation, without  malloe  and  without  pre- 
meditation, and  under  circumstances  which 
win  not  render  the  killing  as  justifiable  or 
excusable  homicide.  State  v.  Sebastian,  114 
S.  W.  522,  528,  215  Mo.  58  (citing  State  v. 
McKenzle,  76  S.  W.  1015, 177  Mo.  loc.  dt  712 ; 
State  V.  Hermann,  23  S.  W.  1071, 117  Mo.  loc. 
clt  637 ;  State  v.  Sumpter,  55  S.  W.  76,  IKJ 
Mo.  436 ;  State  v.  Meadows.  56  S.  W.  878,  156 
Mo.  110 ;  State  v.  Brown,  64  Mo.  367 ;  State 
V.  DiUer,  70  S.  W.  139,  170  Mo.  1;  State 
V.  Ashcraft,  70  S.  W.  898,  170  Mo.  409 ;  State 
V.  Kindred,  49  S.  W.  845,  148  Mo.  270 ;  State 
V.  Gartrell,  71  S.  W.  1045,  171  Mo.  489); 
State  V.  DarUng,  97  S.  W.  592,  600,  199  Mu. 
168;  State  v.  Greaves,  147  S.  W.  973,  975, 
243  Mo.  540.  As  a  general  rule  It  takes  an 
assault,  with  personal  violence,  to  constitute 
such  provocation.  State  v.  Todd,  92  S.  W. 
674,  679,  194  Mo.  377  (quoting  and  adopting 
definition  in  State  v.  McKenzie,  76  S.  W.  1015, 
177  Mo.  699).  "Manslaughter  in  the  fourth 
degree,'*  under  the  statutes  of  this  state,  Is 
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the  intentional  killing  of  t  hmnan  being  in 
the  heat  of  passion,  on  a  leasonabfe  proToca- 
tion,  without  malice  and  without  premedita- 
tion, and  under  circumstances  which  will  not 
render  the  provocation  justifiable  or  excus- 
able homicide,  and  as  a  general  rule  it  takes 
an  assault  with  personal  violence  to  consti- 
tute such  provocation.  State  v.  Kelleher,  100 
S.  W.  470,  475,  201  Mo.  614  (quoting  and 
adopting  definition  in  State  v.  McKenzle,  76 
S.  W.  1019,  177  Mo.  712).  Where  deceased 
pursued  and  attacked  accused,  who  had  fied 
after  striking  deceased  with  a  stones  accus- 
ed's act  in  killing  deceased  who  had  assault- 
ed him  and  struck  him  was  manslaughter  in 
the  fourth  degree,  the  assault  and  battery 
being  sufficient  provocation  to  reduce  the 
homicide  to  that  oftense.  State  v.  Wilson, 
147  S.  W.  98,  104,  242  Mo.  481. 

Gen.  St  1901,  §  2011  (Crimes  Act.  §  16), 
defines  "manslaughter  in  the  fourth  degree" 
as  the  involuntary  killing  of  another  in  the 
heat  of  passion,  by  means  neither  cruel  nor 
unusual.  State  v.  Knoll,  88  Pac.  622,  623,  72 
Kan.  237 ;  Same  v.  Moore,  100  Pac.  629,  630, 
79  Kan.  688. 

"Manslaughter  in  the  fourth  degree"  is 
the  involuntary  killing  of  anotlier  in  the  heat 
of  passion,  or  any  homicide  which  would  be 
manslaughter  at  common  law,  and  which  is 
not  excusable  nor  Justifiable,  or  is  not  de- 
clared to  be  manslaughter  in  some  other  de- 
gree. State  V.  Goldsby,  114  S.  W.  500,  503, 
215  Mo.  48  (citing  2  Bishop's  Crim.  Law  [6th 
Ed.]  §  695). 

An  instruction  that:  "If  the  defendant 
shot  and  killed  deceased  while  in  tlie  heat 
of  passion  aroused  by  the  striking  of  him 
with  a  stick  produced  in  evidence,  and  with- 
out malice  or  premeditation,  ♦  ♦  ♦  and 
not  in  necessary  self-defense,  then  he  is  guil- 
ty of  'manslaughter  in  the  fourth  degree' 
♦  ♦  ♦  "--was  faulty  in  that  it  did  not  re- 
quire the  Jury  to  find  that  defendant  inten- 
tionaUy  shot  and  killed  deceased.  State  v. 
Blsey,  100  S.  W.  11,  14,  201  Mo.  561. 

A  killing  resulting  from  an  intentional 
shot,  though  without  design  to  effect  death, 
is  not  involuntary,  within  Rev.  St.  1898,  $ 
4862,  declaring  that  Involuntary  killing  in  the 
heat  of  passion,  etc.,  shall  be  deemed  "man- 
slaughter in  the  fourth  degree."  Johnson  v. 
State,  108  N.  W.  55,  58,  59,  129  Wis.  146,  5 
L.  R.  A.  (N.  S.)  809,  9  Ann.  Cas.  923. 

Where  accused  shot  his  wife  with  a  piSr 
tol  tn  an  alleged  insane  frenzy,  resulting  from 
her  alleged  misconduct,  the  case  did  not  pre- 
sent a  kilUng  within  St  1898,  |  4363,  declar- 
ing that  every  other  killing  of  a  human  being 
by  the  act,  procurement,  or  culpable  negli- 
gence of  another,  where  such  killing  is  not 
Justifiable  or  excusable,  or  is  not  declared  to 
be  murder  or  manslaughter  in  some  other 
degree,  shall  be  deemed  manslaughter  in  the 
fourth  degree.  Duthey  v.  State,  111  N.  W. 
222,  224,  131  Wis.  178,  10  L.  R.  A.  (N.  S.) 
1032. 


MANUAL  DELIVERY 

"Dominion,"  as  applied  to  a  oenveyance, 
means  "to  pass  the  instrument  of  writing 
from  one  man  to  another,  as  symbolic  of  bis 
transferring  the  land  to  the  person  to  whom 
it  is  delivered.  Now  the  delivery  must  be 
made.  It  must  be  had.  If  a  man  draws  a 
deed,  and  intends  to  deliver  it,  but  never 
does,  it  is  never  a  deed,  because  it  is  not  coo- 
summated  by  delivery,  and  that  d^very  must 
be  an  actual  delivery;  that  is,  the  maker  of 
the  deed  must  intend  to  pass  it  over  to  the 
grantoe^  the  person  to  whom  it  is  made.  His 
dominion  and  right  to  the  control  over  tbe 
property  as  set  out  In  the  deed  passes  with 
the  delivery.  Sometimes  it  is  called  'manu- 
al delivery,'  handing  it  over  to  him."  Lan- 
caster V.  Lee,  51  S.  B.  139,  141,  71  S.  C.  280. 

MANUAL  GIFT 

A  "manual  gift,"  which  Is  defined  by 
the  Louisiana  Ck>de  as  the  giving  of  corporeal, 
movable  efl'ects  accompanied  by  real  delivery, 
may  be  free,  onerous,  or  remunerative^  and, 
when  the  donor  makes  such  a  gift  omniom 
bonorum  on  condition  that  the  donation  shall 
maintain  him  for  the  rest  of  his  life,  it  will 
be  dealt  with  as  an  onerous  donation  and  not 
as  a  commutative  contract  Ackerman  v. 
Lamer,  40  South.  581,  587,  116  La.  lOL 

MANUAL  LABOR 

The  term  "manual  labor,"  in  its  ordi- 
nary and  usual  meaning  and  acceptation, 
means  labor  performed  by  and  with  the  hands 
or  hand,  and  it  implies  the  ability  for  sudi 
sustained  exercise  and  use  of  the  hands  or 
hand  at  a  labor  as  will  enable  a  person  there- 
by to  earn  or  assist  in  earning  a  livelihood. 
Being  able  to  temporarily  use  the  hands  or 
hand  at  and  in  some  kind  of  labor,  but  with- 
out ability  to  sustain  such  ordinary  exercise 
and  use  of  the  hands  at  some  useful  labor 
whereby  money  may  be  earned  to  substan- 
tially assist  in  earning  a  livelihood  at  some 
kind  of  manual  labor,  does  not  constitute 
ability  to  perform  manual  labor.  Grand 
Lodge  Brotherhood  of  Locomotive  Firemen  v. 
Orrell,  69  N.  E.  68,  69,  206  lU.  20& 

When  a  person  is  employed  to  work  with 
his  hands,  as  well  as  to  exercise  superintend- 
ence, the  line  must  be  drawn  somewhere  be- 
tween what  are  acts  of  superintend^ice  and 
what  acts  of  "manual  labor,*'  or  all  that  he 
does  must  be  regarded  as  superintendence  or 
as  manual  labor,  which  manifestly  would  be 
unjust  Though  the  principal  duty  of  an 
employ^  at  a  stone  quarry  was  that  of  super- 
intendence, his  putting  a  can  of  powder  on 
the  edge  of  the  pit,  whence  it  was  acHdent- 
ally  knocked  into  the  pit,  causing  an  explo- 
sion, is  not  an  act  of  superintendence,  so  as 
to  render  the  master  liable  for  injury  to  a 
workman  from  the  explosion.  Riou  v.  Rock- 
port  Granite  Co.,  60  N.  E.  525,   171  Mass. 
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162  (dtliig  McOauley  v.  Norcross,  80  N.  B. 
464,  155  Mass.  584;  Gashman  v.  Chase,  31 
y.  E.  4,  166  .Mass.  342;  O'Brien  v.  Rideont, 
36  N.  E.  792,  161  Mass.  170;  Dowd  ▼.  Boston 
ft  A.  R.  Co.,  38  N.  B.  440,  162  Mass.  185 ; 
O'Nefl  T.  O'Leaiy,  41  N.  E.  662, 164  Mass.  387). 

The  owner  of  horses,  who  hires  them  to  a 
oontractor,  the  latter  using  the  horses  in 
aid  of  hauling  and  banking  logs,  and  the 
owner  performing  no  "manual  labor  or  other 
services"  in  connection  with  the  logs,  is  not 
entitled  to  a  lien  on  such  logs,  under  Rev. 
Laws  1905,  |  8524.  McKinnon  v.  Red  River 
Lumber  Co.,  138  N.  W.  781,  782,  119  Minn. 
479,  42  L.  R.  A.  (N.  S.)  872. 

Any  process  by  which  crude  opium  la 
converted  into  a  product  fit  f6r  smoking  consti- 
tntes  a  '^manufacture"  of  smoking  opium  with- 
in the  meaning  of  the  Internal  Revenue  Act 
Oct  1,  1890,  a  1244,  ff  36^M),  which  impose 
a  tax  upon  all  opium  manufactured  for  smok- 
ing purposes  in  the  United  States,  and  pre- 
scribe regulations  for  such  manufacture  to  be 
observed  under  penalty  of  criminal  pn>secu- 
tion.  Marks  ▼.  United  States,  196  Fed.  476, 
478, 116  a  a  A.  250. 

MANUAL  TRAINING  SCHOOL 

See    Maintenance  of  Manual   Training 
School. 

MANUFACTORY 

Guttixig  and  storing  loe 

A  foreign  corporation  carried  on  a  retail 
ice  business  in  a  town  where  it  had  its  office 
and  transacted  all  its  business.  It  sold  only 
such  ice  as  it  cut  and  stored.  It  owned  sever- 
al ice  houses  on  the  shores  of  a  pond  in  an- 
other town,  where  it  had  a  steam  engine  used 
for  cutting  and  storing  ice  there.  It  trans- 
acted no  business  in  the  latter  town,  except 
what  waB  essential  for  the  cutting  and  storing 
of  ice  and  the  delivery  under  orders  from  its 
office.  Held,  that  the  corporation  did  not 
"hire  or  occupy  a  manufactory,  store,  or 
shop**  In  the  latter  town,  within  Rev.  Laws 
1902,  c.  12,  I  23,  cl.  1,  providing  for  the  taxa- 
tion of  personal  property  in  the  municipality 
in  which  the  owner  hires  or  occupies  manu- 
factories, etc.;  but  the  steam  engine,  boiler, 
and  ice  stored  in  the  latter  town  were  taxa- 
ble under  St.  1903,  p.  448,  c  437,  f  71,  pro- 
viding that  every  foreign  corporation  shall  be 
subject  to  taxation  on  its. machinery  and  mer- 
chandise by  the  municipality  in  which  such 
property  is  situated.  Hilliard  v.  Fells  Ice 
Co.,  86  N.  E.  773,  774,  200  Mass.  331. 

Sienna  nnd  sna  plants 

Under  Bunu^  Ann.  St  1901,  |  7255  (Acts 
1890,  p.  569,  c.  255),  providing  that  contrac- 
tors, etc,  and  all  persons  performing  labor, 
etc,  for  tlie  erection,  altering,  repairing,  etc., 
any  house,  mill,  manufactory,  etc.,  may  have 
a  lien  on  the  house,  mill,  manufactory,  etc., 
a  bulldiiis  equipped'  with  machinery  for  ^e 


generation  of  steam  to  be  distributed  under 
a  municipal  flrandtiise  through  pipes  laid  ift 
the  streets,  and  supplied  for  heating  purpos- 
es, is  a  ''manufactory.*'  A  gas  company  is 
also  a  manufactory  within  such  act  Wells 
▼.  Christian,  76  N.  B.  518,  519,  165  Ind.  662 
(citing  Bates  Mach.  Go.  t.  Trenton  A  N.  B. 
R.  Co.,  58  Atl.  935,  70  N.  J.  Law,  684,  108 
Am.  St.  Rep.  811;  Burke  t.  Mead,  64  N.  B. 
880,  159  Ind.  252,  260;  Commonwealth  v. 
Lowell  Gas  Light  Co.,  12  Allen  [94  Mass.]  75). 

MANUFACTURE 

See  Building  for  Trade  or  Manufacture; 

Place  of  Manufacture. 
Any  trade  manufacture  or  business,  see 

Any. 
As  to  specific  industries  which  are  en- 
gaged   in    manufacture,    see   Subtitle 

Manufacturer. 
Contract   of  sale   or   manufacture,  see 

Contract  of  Sale. 
Manufacture  or  otherwise,  see  Otherwl.se. 
What  constitutes  manufactiired  articles, 

see   Manufactures  and  Manufactured 

Articles. 

The  word  ''manufacture"  is  not  a  tech- 
nical word,  but  has  a  common,  ordinary 
meaning.  Sharpe  y.  Hasey,  114  N.  W.  1118, 
1119,  184  Wis.  618. 

To  manufacture  is  to  modify  or  to  change 
natural  substances,  so  that  they  become  ar- 
ticles of  value  or  use.  Baltimore  &  O.  S.  W. 
R.  Co.  V.  Cavanaugh,  71  N.  E.  239,  241,  35 
Ind.  App.  82. 

The  process  of  manufacture  is  supposed 
to  produce  some  new  article  by  the  applica- 
tion of  skill  and  labor  to  the  raw  materlaL 
The  broad  interpretation  which  the  courts 
have  always  given  the  word  "manufacture" 
must  include  the  construction  of  buildings 
and  bridges.  In  re  Niagara  CJontracting  CO., 
127  Fed.  782,  783. 

The  Century  Dictionary  defines  "manufiic- 
ture"  as  the  production  of  articles  for  use 
from  raw  or  unprepared  materials  by  giving 
these  materials  new  forms,  qualities,  proper- 
ties, or  combinations,  whether  by  manual 
labor  or  ma<Ainery.  State  v.  O.  H.  Tichenor 
Antiseptic  CTo.,  43  South.  277,  278,  118  La. 
686. 

Rolling  cigarettes 

The  word  "manufacture,"  as  used  in  the 
anti-cigarette  law,  is  used  in  the  sense  of 
"to  engage  in  and  carry  on  the  business  of 
manufacturing."  It  U  the  manufacturing 
for  traffic  that  is  prohibited.  The  act  of 
"rolling  cigarettes"  from  one's  own  materials 
and  for  one's  own  use  Is  so  connected  with 
the  use  as  to  be  a  part  of  such  use,  and  this 
it  was  not  intended  to  prohibit.  Dempsey 
V.  Stout,  107  N,  W.  235,  76  Neb.  152. 

Baliag  oottttB 

The  word  "manufacture,"  as  defined  in 
Worcester's  Dictionary,  is  a  process  of  mak- 
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ing  anything  by  art  or  reducing  materials 
into  a  form  fit  for  use,  by  band  or  by  ma- 
chinery, and  in  the  Standard  Dictionary  is 
'the  maMng  of  wares  or  other  products  by 
hand  or  by  machinery  or  by  other  agencies." 
Under  these  definitions,  a  cotton  press,  the 
effect  of  the  operation  of  which  is  only  to 
compress,  rebind,  re-cover  original  bales  of 
cotton  so  as  to  change  the  form,  size,  and 
condition  of  the  bales  to  make  th^n  moze 
convenient  for  transportation,  is  not  con- 
sidered a  "manufacture."  City  of  Memphis 
V.  St  Louis.  &  S.  F.  R.  Co.,  183  Fed.  S29, 
538,  106  C.  C.  A.  75. 

Liquor 

The  word  "manufacture"  as  used  in  act 
March  2,  1909  (26  St.  at  Large,  p.  60)  §  1, 
prohibiting  the  manufacture  of  liquor,  means 
the  process  of  making  by  art,  or  reducing 
materials  into  form  fit  for  use,  by  haud  or 
machinery.  State  y.  Ravan,  74  S.  E.  500, 
601,  91  S.  a  265. 

MANUFACTUREB 

See  Sole  Manufacturer. 

A  "manufacturer"  is  one  engaged  in 
making  materials,  raw  or  party  finished,  in- 
to wares  suitable  for  use.  Chattanooga  Plow 
Co.  V.  Hays,  140  S.  W.  1068,  1069,  125  Tenn. 
148  (citing  And.  Law  Diet;    Webst  Diet). 

A  corporation  which  makes  something 
for  profit  is  a  "manufacturer"  of  that  some- 
thing within  the  meaning  of  Bankr.  Act  July 
1,  1898,  c.  541,  §  4b,  and  it  makes  no  differ- 
ence whether  the  thing  so  made  or  manufac- 
tured is  afiSxed  to  the  realty  or  a  part  of  the 
realty  or  is  a  mere  chatteL  In  re  Church 
Const  Co.,  157  Fed.  298. 

Code  1887,  §  2485,  provides  that  "all  per- 
sons furnishing  supplies  to  a  mining  or  man- 
ufacturing company,  necessary  to  the  opera- 
tion of  the  same,  shall  have  a  prior  Hen," 
etc.  A  corporation  was  enu)owered  by  its 
charter  to  acquire  and  operate  ''the  works, 
property,  franclilse,  stock  and  bonds,  rights, 
privileges,  and  imumnitles  of  any  individual, 
firm,  or  corporation,  operating  or  owning 
a  machine  shop,  dock,  or  shipyard,  or  manu- 
facturing railroad  or  marine  equipment,  or 
machinery  of  any  description."  The  corpora- 
tion owned  a  large  plant  composed  of  vari- 
ous departments  and  shops,  In  which  many 
kinds  of  machinery  were  used.  Tlie  plant 
consisted  of  a  machine  shop,  in  which  ma- 
chinery and  tools  of  different  sorts  were 
made  and  fitted  for  use;  a  punch  shop,  in 
which  plates  were  sheared  and  punched  for 
livetinj;;  a  pattern  shop,  in  which  all  sorts 
of  patterns  were  made  from  wood ;  a  black- 
smith shoi),  containing  larsre  steam  ham- 
mers, and  also  a  number  of  smiths'  forger*, 
for  the  forging  of  billets  aiid  the  perform- 
ance of  all  sorts  of  smith  work;  a  furnace 
shop,  for  the  bending  and  shaping  of  frames 
and  i)lates;  a  carpenter  shop,  in  which  many 
kinds  of  woodwork  was  dune ;  a  joiner  shox>, 


equipped  with  special  machinery.  In  which 
furniture  was  manufactured  and  the  finer 
woodwork   done;    a  paint  shop,   in  which 
paints  were  mixed;  a  copper  shop,  in  which 
sheet  copper  was  manufactured  into  pipe, 
steam    connections,    ventilators,    brass  and 
copper  castings,  and  other  forms,  and  where 
galvanizing  was  done;  a  boiler  shop,  for  the 
manufacture  of  boilers;  a  foundry,  in  which 
iron  and  brass  castings  were  made  out  of 
raw  materials.    Large  quantities  of  raw  ma- 
terials of  all  sorts  were  purchased  by  the 
company  and  converted  into  finished  prod- 
ucts.    The  company  manufactured  ships  of 
all  sorts  and  sizes  and  all  necessary  flttlnics 
and  furniture  therefor,  and  it  also  did  a  con- 
siderable amount  of  original  and  repair  work 
for  other  manufacturing  concerns.   The  word 
"manufacture"  is  defined  by  Webster's  Dic- 
tionary: "To  make  [wares  or  other  products] 
by  hand,  by  machinery,  or  by  other  agency. 
To  work,  as  raw  or  partly  wrought  materia^ 
into  suitable  forms  for  use."    By  the  Stand- 
ard  Dictionary:    "To   make  or  fashion  by 
working  on  or  combining  material.    To  form 
or  produce  by  some  industrial  process;  fash- 
ion by  hand  or  machinery,  especially  when 
done  in  considerable  quantities  and  r^ular 
business.    To  work  or  fashion  by  labor  into 
useful  or  desirable  fonus."    And  the  Century 
Dictionary:  "To  make  or  fabricate  anything 
for  use,  especially  in  considerable  quantities 
or  numbers,  or  by  the  aid  of  many  handii. 
or  by  machinery;    work  materials  into  the 
form  of."     Held,  that  the  corporation  was 
engaged  in  the  manufacturing  business,  with- 
in the  meaning  of  the  statute.    First  Nat. 
Bank  of  Richmond  v.  Wm.  R.  Trigg  Co.,  50 
S.  E.  158,  161,  106  Va.  327,  7  L.  R.  A.  (N.  S.) 
744. 

The  term  "manufacturing,"  as  used  In 
the  bankruptcy  act  of  1898,  authorizing  in- 
voluntary bankruptcy  against  corporation^ 
engaged  in  manufacturing,  embraces  only 
such  corporations  as  are  engaged  in  manu- 
facturing as  a  business  and  selling  their 
wares  on  the  market,  doing  those  things  usu- 
ally done  by  those  who  not  only  manufnt- 
ture  their  wares  and  goods,  but  place  them 
on  the  market  for  sale  either  by  wholesale 
or  retail.  Walker  Roofing  &  Heating  Co.  v. 
Merchant  &  Evans  Co.,  173  Fed.  771,  773, 
97  a  C.  A.  495. 

Evidence  held  to  show  that  a  corporation 
was  principally  engaged  in  manufacturing:, 
and  hence  was  subject  to  adjudication  as  a 
bankrupt.  In  re  Georgia  Mfg.  &  Public  Serv- 
ice Co.,  166  Fed.  964,  968. 

Under  Bankr.  Act  July  1,  1898,  c.  541. 
providing  that  any  corporation  engaged  prin- 
cipally in  ''manufacturing"  or  mercantile  pur- 
suits may  be  declared  a  bankrupt,  a  corp<ira- 
tlon  organized  for  the  purpose  of  manufactur- 
ing paper  from  wood  pulp,  which  had  pur- 
chased woodland  and  other  property  for  tlu* 
c'omiiienccuieut  of  its  business,  was  subject  («• 
bankruptcy  proceedings,  within  the  statutt?* 
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though  it  had  never  in  fact  started  its  fac- 
tory; the  intent  being  that  "a  corporation 
pursuing,  tlirongh  its  formative  stages,  a  busi- 
ness of  the  kind  described  by  the  statute 
should  be  subject  to  the  operation  of  the 
law."  In  re  White  Mountain  Paper  Co.,  127 
Fed.  180,  182. 

The  term  "engaged  principally/'  as  used 
in  Bankrupt  Act,  providing  that  any  corpora- 
tion engaged  principally  in  'Manufacturing" 
pursuits  may  be  adjudged  an  involuntary 
bankrupt,  refers  not  to  the  objects  of  pursuit 
set  out  in  the  charter  but  to  those  in  which 
the  company  was  actually  engaged.  In  re  G. 
Moench  &  Sons  Co.,  130  Fed.  685,  686,  66  C. 
C.  A.  37. 

In  the  phrase  "engaged  In  manufactur- 
ing," as  used  in  Bankr.  Act  July  1,  1898,  c. 
511,  §  4b,  the  word  "engaged"  means  occu- 
pied, employed,  busy,  and  the  word  "manu- 
facturing" means  the  making  of  an  article, 
either  by  hand  or  machinery,  into  a  new  form 
capable  of  being  used  in  ordinary  life,  or  the 
fashioning  of  raw  materials  into  a  change  of 
form  for  use;  and  a  corporation  which  al- 
though authorized  to  manufacture  an  article 
of  commerce,  has  not  the  means  for  such 
manufacture,  and  has  taken  no  step  in  the 
process  of  manufacturing,  is  not  engaged  in 
any  proper  sense  in  the  manufacturing  of 
such  article,  and  is  not  subject  to  adjudica- 
tion as  an  involuntary  bankrupt  under  said 
i^ection.  In  re  Toledo  Portland  Cement  Co., 
156  Fed.  83,  85. 

Bealem  and  meroluMits  diatlmgnislied 

The  term  "manufacturer,"  in  its  ordinary 
acceptation,  denotes  one  who,  through  his 
»kill  and  labor,  shapes  or  combines  material 
into  a  new  product,  the  term,  under  various 
statutes,  such  as  tax  laws,  being  named  to 
include  others  for  the  purpose  of  such  laws, 
and  where  a  firm  merely  ordered  from  a  for- 
eign manufacturer  a  given  quantity  of  waists 
of  a  certain  pattern,  a  sample  of  which  had 
been  previously  furnished  them  by  the  manu- 
facturer, the  firm  was  merely  a  dealer  and 
not  a  manufacturer.  Kemy,  Schmidt  &  Pleiss- 
ner  v.  Healy,  126  N.  W.  202,  203.  161  Mich. 
266,  20  L.  R.  A.  (N.  S.)  139,  21  Ann.  Cas.  74. 

A  "manufacturer"  Is  one  engaged  in  mak- 
ing materials,  raw  or  partly  finished,  into 
wares  suitable  for  use.  A  "merchant"  is  dis- 
tinguished from  a  manufacturer,  in  that  he 
sells  to  earn  a  profit,  and  the  manufacturer 
sells  to  take  profit  already  earned.  Chatta- 
nooga Plow  Co.  V.  Hays,  140  S.  W.  1068,  1068, 
125  TeuL  14& 

The  words  "merchants"  and  "dealers," 
according  to  common  understanding,  mean 
something  different  from  the  word  "manufac- 
turers." The  former  are  generally  employed 
to  designate  persons  engaged  in  the  business 
of  baying  and  selling  merchandise  or  other 
personal  property  in  the  usual  course  of 
trade;  the  latter  to  designate  those  engaged 
in  the  business  of  making  or  producing  arti- 


cles for  use  or  sale.  Union  County  Nat 
Bank,  liberty,  Ind.,  v.  Oean  Lumber  Co.,  179 
Fed.  710,  715,  108  C.  C.  A.  584. 

BCaawfaotvres  dlstlBCvisl^^ 

Laws  1912,  c.  157,  prohibiting  any  person, 
firm,  or  corporation,  engaged  "in  manufactur- 
ing or  repairing,"  to  work  employes  more 
than  10  hours  per  day,  Is  sufficiently  definite ; 
for  "manufftcturing"  is  the  system  of  indus- 
try which  produces  manufactured  articles, 
and  "manufacture^'  is  the  production  of  arti- 
cles for  use  from  raw  or  prepared  materials, 
by  giving  them  new  forms,  qualities,  and 
properties,  or  combinations,  and  "repairing" 
is  the  maldng  or  restoring  of  an  artide  or 
thing  to  its  completeness.  State  v.  J.  J. 
Newman  Lumber  Co.  (Miss.)  59  South.  928, 
926 ;  45  L^  R.  A.  (N.  8.)  851. 

An  information,  charging  accused  veith 
having  in  his  possession  nonalcoholic  drinks 
bearing  the  names  of  "manufacturers"  other 
than  himself,  is  insufficient  under  Laws  1911, 
pp.  261,  262,  11  1,  4,  making  it  unlawful  for 
any  person  to  have  nonalcoholic  drinks  bear- 
ing the  name  or  brand  of  "manufacturers" 
other  than  himself;  "manufactures^^  and 
"manufacturers"  not  being  idem  sonans,  but 
separate  and  distinct  terms  with  separate 
and  distinct  meanings.  State  v.  Murphy,  147 
S.  W.  520,  521,  164  Mo.  App.  204. 

AutoimoliUe  repairlas  eompaay 

The  conducting  by  a  corporation  of  a 
shop  for  the  repairing  of  automobiles,  which 
repairing  consisted  chiefly  in  the  adjusting  of 
parts  purchased  from  other  persons,  was  not 
a  manufacturing  pursuit,  within  the  meaning 
of  Bankr.  Act  1898,  c.  541,  |  4b,  which  sub- 
jected the  corporation  to  proceedings  in  bank- 
ruptcy. Cate  V.  ConneU,  173  Fed.  445,  447, 
97  O.  C.  A.  647. 

Bakery  eoaapaay 

A  corporation  organised  to  make  bakers* 
goods  and  restaurant  supplies,  and  sell  same 
at  wholesale  and  retail,  was  organised  for 
"manufacturing  and  mercantile"  purposes,  as 
those  terms  are  used  in  the  revenue  statute ; 
and  the  act  of  the  state  board  of  equalisation 
in  assessing  its  capital  stock  and  franchise  in 
excess  of  the  valuation  of  its  tangible  prop- 
erty, which  had  been  assessed  by  the  local 
assessors,  was  unauthorized.  H.  H.  Kohlsaat 
ft  Co.  y.  O'Connell,  99  N.  B.  689,  600,  255  IlL 
271. 

Brewing  company 

A  brewing  company,  which  has  done 
nothing  except  in  preparation  for  its  business 
by  constructing  a  brewing  plant,  taking  out 
a  brewer's  license,  and  hiring  a  brewmaster, 
although  it  has  never  made  any  beer  nor 
bought  materials  therefor,  is  a  "corporation 
engaged  principally  in  manufacturing,"  and 
subject  to  proceedings  in  Involuntary  bank- 
ruptcy. In  re  Bloomsburg  Brewing  Co.,  1T2 
Fed.  174,  175. 
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The  words  ''manufacturer,"  "such  manu- 
facturer/* and  ''said  manufacturer,"  as  used 
in  Acts  1908,  p.  281,  c.  189,  |  15,  proylding 
that  a  licensed  manufacturer  may  sell  the 
products  of  bis  brewing  at  any  place  within 
the  state,  except  where  such  manufactory  is 
situated  in  no-license  territory,  but  such  man- 
ufacturer may  sell  the  product  of  his  brewinsr 
to  be  delivered  to  a  conmion  carrier  to  be 
transferred  to  any  .place  where  the  same  may 
be  legally  sold,  and  the  said  manufiicturer 
may  sell  the  products  of  his  brewing  in  quan- 
tities not  less  than  one  gallon  at  the  place  of 
manufacture,  except  in  no-license  territory, 
mean  any  manufacturer,  whether  located  in 
license  or  no-license  territory;  the  only  dif- 
ference between  the  two  classes  of  manufac- 
turers intended  by  the  statute  being  that 
the  manufacturer  located  in  license  territory 
can  sell  and  deliver  not  less  than  one  gallon 
at  the  place  of  manufacture,  while  the  manu- 
facturer located  in  no-license  territory  can 
make  no  sale  and  delivery  at  such  place. 
Robert  Portner  Brewing  Co.  v.  Southern  Ex- 
press Co.,  63  S.  E3.  6,  7,  109  Va.  22. 

A  corporation  which  has  taken  active 
steps  to  engage  in  manufacturing,  and  In 
pursuit  of  such  business  has  incurred  debts 
and  committed  acts  of  bankruptcy,  is  "en- 
gaged in  manufacturing,"  in  the  sense  con- 
templated by  Bankruptcy  Act  A  corporation 
organized  to  build  and  equip  a  brewery  and 
to  manufacture  and  sell  beer  was  engaged 
principally  in  manufacturing  pursuits  and 
subject  to  adjudication  as  a  bankrupt  before 
its  plant  had  been  completed  or  any  machin- 
ery purchased  or  installed,  and  before  any 
beer  had  been  made.  Bollinger  v.  Cent.  Nat. 
Bank,  177  Fed.  609,  610,  101  C.  C.  A.  236  (cit- 
ing In  re  White  Mountain  Paper  Co.,  127  Fed. 
180,  affirmed  in  White  Mountain  Paper  Co.  v. 
Morse,  127  Fed.  643,  62  C.  C.  A.  369,  and  In 
re  Bloomsburg  Brewing  Co.,  172  Fed.  174). 

Building   and  eomstmetion   eompanies 

The  word  "manufacture"  Is  ordinarily 
ased  to  denote  an  article  upon  the  material  of 
which  labor  has  been  expended  to  make  the 
finished  product.  It  is  hard  to  conceive  of 
any  human  action  more  accurately  corre- 
sponding to  this  description  or  definition  than 
the  building  of  a  house;  and  one- of  the  delB- 
nltlons  of  "build,"  found  in  the  Century  Dic- 
tionary, is  to  "form  by  uniting  materials  In- 
to a  regular  structure."  An  allegation  in  a 
petition  in  bankruptcy  against  a  corporation 
that  it  "is  engaged  in  the  business  and  was 
Incorporated  for  the  purpose  of  building 
houses,"  as  against  a  demurrer,  is  sufficient 
to  bring  the  corporation  within  the  scope  of 
the  Bankr.  Act  July  1,  1898,  $  4b,  c.  541,  as 
one  engaged  in  "manufacturing."  In  re  Rut- 
land Realty  Co.,  167  Fed.  296. 

A  corporation  engaged   in  constructing 
houses  on  its  own  land  was  not  subject  to  ad- ! 
Judication  as  a  bankrupt  under  Bankr.  Act 
July  1,  1898,  c.  541,  {  4b,  as  amended  by  Act  ^ 


Feb.  Q,  1908,  authorising  an  adjudication 
against  a  corporation  engaged  prindpaUy  in 
"manufacturing,"  the  term  "manufacturing" 
being  used  in  Its  ordinary  meaning,  viz.,  the 
making  of  articles  of  commerce  ordinarily 
the  subject  of  bargain  and  sale,  which  does 
not  Include  building  or  construction.  In  re 
Kingston  Realty  Co.,  160  Fed.  445,  446,  87  C. 
C.  A.  406. 

A  construction  company  engaged  in  con- 
structing  bridges,  wharves,  bulkheads,  and 
driving  piles  for  foundations  for  buildings, 
etc.,  cannot  be  adjudged  an  involuntary  bank- 
rupt under  Bankr.  Act  July  1,  1898,  c  541,  | 
4b,  as  a  corporation  engaged  in  "manufactur- 
ing, trading,  or  mercantile  pursuits."  In  re 
MacNlchol  Const.  Co.,  134  Fed.  979,  980. 

A  corporation  whose  principal  business  is 
making  and  constructing  arches,  walls,  and 
abutments,  bridges,  buildings,  etc.,  out  of  con- 
crete, in  carrying  on  which  business  It  buys 
and  combines  together  raw  materials,  and 
supplies  the  necessary  labor,  machinery,  and 
appliances,  is  a  "corporation  engaged  princi- 
pally' in  manufacturing,"  within  the  meaning 
of  Bankr.  Act  July  1,  1898,  c.  541,  |  4b,  30 
Stat.  547,  as  amended  by  Act  Feb.  5,  1903,  c 
487,  §  3,  32  Stat  797,  defining  the  persons  or 
corporations  which  may  be  adjudged  involun- 
tary bankrupts,  although  such  company 
makes  its  product,  and  gives  it  form  and 
shape,  at  the  place  where  it  is  to  remain. 
Friday  v.  Hall  &  Kaul  Co..  30  Sup.  Ot.  261. 
216  U.  S.  449,  54  L.  Ed.  562,  26  L.  R.  A.  (K. 
S.)  475. 

The  word  "manufacturing"  is  a  generic 
term  of  broad  significance,  used  to  include 
many  species  of  corporations,  and,  as  used  in 
section  4b  of  the  Bankruptcy  Law  (Act  July 
1,  1898,  c.  541,  30  Stat  547,  as  amended  by 
Act  Feb.  5,  1903,  c.  487,  |  3,  32  Stat  798).  in- 
cludes many  species  of  corporations,  and  Its 
comprehensive  meaning  ought  not  to  be  whit- 
tled away  by  fine  distinctions.  Derivatively 
meaning  making  with  the  hand,  its  ordinary 
significance  is  producing  a  new  article  of  use 
or  ornament  by  the  application  of  skill  and 
labor  to  the  raw  materials  of  which  it  is  com- 
posed. Pin  makers,  pen  makers,  shoe  makers, 
furniture  makers,  steel  makers,  boot  makers, 
rail  makers,  engine  makers,  and  cement  mak- 
ers are  undoubtedly  engaged  in  mannfactiir' 
Ing,  so  also  is  a  corporation  which  is  princi- 
pally engaged  in  building  concrete  arches 
and  bridges,  and  dressing  stone  is  a  "mann- 
fftctuiing  corporation,"  and  may  be  adjudged 
a  bankrupt  under  section  4b  of  the  Bankrupt- 
cy Law.  In  re  First  Nat.  Bank,  152  Fed.  W. 
67,  81  C.  C.  A.  260,  11  Ann.  Cas.  355  (citing 
Columbia  Iron  Works  v.  National  Lead  Co^ 
127  Fed.  99,  102,  62  C.  C.  A.  99,  102.  64  L. 
R.  A.  645 ;  In  re  Niagara  Contracting  CJo.,  127 
Fed.  782;  In  re  Marine  Ck>nst  &  Dry  Dock 
Co.,  130  Fed.  446.  64  C.  C.  A.  648;  In  re 
Matthews  Consol.  Slate  CJo.,  144  Fed.  737. 
738,  75  C.  C.  A.  603;  In  re  Qulncy  Granite 
Quarries  Co.,  147  Fed.  279 ;  In  re  H.  R.  Leigh- 
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ton  &  Co.,  147  Fed.  311,  818;  In  re  Troy 
Steam  Laundering  Ck>.,  132  Fed.  2^ ;  White 
Mountain  Paper  Co.  v.  Morse  &  Ck>«,  127  Fed. 
643,  614,  62  C.  C.  A.  369,  370). 

A  conBtmction  company,  whose  buslneBS 
is  the  building  by  contract  of  piers  and  abut* 
ments  for  railroad  bridges*  made  of  con- 
crete, which  is  mixed  on  the  ground  as.  the 
work  progresses,  with  the  necessary  inciden- 
tal work,  is  not  a  ''corporation  engaged  prin* 
cipally  in  manufacturing/'  within  the  mean- 
ing of  Bankr.  Act  July  1,  1898,  c.  541,  I  4b, 
and  is  not  subject  to  proceedings  in  involun- 
tary bankruptcy.  In  re  T.  E.  Hill  Co.,  148 
Fed.  832,  834,  78  C.  C.  A.  522  (citing  Columbia 
Iron  Works  v.  National  Lead  Co.,  62  C.  C.  A. 
09, 127  Fed.*  99,  102,  64  L.  R.  A.  645). 

The  word  "manufacture"  means  "to  make 
wares  or  other  products  by  hand,  by  ma- 
chinery, or  by  other  agency,  as  to  manufac- 
tnre  cloth,  nails,  glass,  etc. ;  to  work,  as  raw 
or  partly  wrought  materials  into  suitable 
forms  for  use,  as  to  manufacture  wool,  cot- 
ton, silk,  or  iron."  A  corporation  engaged  in 
the  business  of  building  bridges,  wharves, 
bulkheads,  and  driving  piles,  under  contract, 
which  has  no  plant  where  it  manufactures 
bridges  for  the  market,  but  does  all  of  Its 
work  on  the  ground  after  contracting  there- 
for, Is  not  engaged  in  manufacturing,  within 
the  meaning  of  Bankr.  Act  July  1, 1898,  c.  541, 
I  4b,  30  Stat.  547,  and  is  not  subject  to  be 
adjudged  an  involuntary  bankrupt  thereun- 
der. Butt  v.  C.  F.  MacNlcbol  Const  Co.,  140 
Fed.  840,  841,  72  C.  C.  A.  252  (quoting  and 
adopting  the  definition  in  Webst  Int  Diet). 

A  corporation  whose  business  as  actually 
conducted  consists  of  installing  heat  and 
power  plants,  constructing  conduits,  water- 
works, and  sewers,  buying,  selling,  and  erect- 
ing steam  engines,  and  occasionally  making 
reports  with  reference  to  the  proposed  con- 
struction of  electric  light  and  power  plants 
is  engaged  principally  in  "manufacturing, 
trading,  or  mercantile  pursuits,"  within 
Bankr.  Act  July  1,  1898,  c.  541,  §  4b,  as 
amended  by  Act  Feb.  5,  1903,  c.  487,  §  3,  and 
may  be  adjudged  an  involuntary  bankrupt 
United  Surety  Co.  v.  Iowa  Mfg.  Co.,  179  Fed. 
55,  57,  102  C.  C.  A.  623. 

Making  a  paving  compound  is  the  pro- 
duction of  a  new  and  distinct  substance, 
which  constitutes  "manufacturing,"  within 
the  meaning  of  Laws  1896,  p.  857,  c.  908,  i 
183,  as  amended  by  Laws  1897,  p.  817,  c.  785, 
exempting  from  the  franchise  tax  nmnufac- 
turing  corporations  to  the  extent  of  the  capi- 
tal actually  employed  in  this  state  in  manu- 
facturing; but  the  preparation  of  a  street 
for  the  laying  of  the  pavement,  and  placing 
the  pavement  thereon,  is  not  "manufactur- 
ing" within  the  meaning  of  such  section. 
People  ex  rel.  Fruln-Bambrlck  Par.  Co.  v. 
Knight,  90  N.  Y.  Snpp.  687,  588,  99  App.  Div. 
^  (quoting  and  adopting  People  ex  rel.  East- 
em  Bermudez  Asphalt  Paving  Co.  v.  Morgan, 
70  N.  Y.  Supp.  516>  61  App.  Div.  873 ;  People 


ez  rel.  Syracuse  Imp.  Go.  ▼.  Morgan.  d9  N« 
T.  Supp.  268,  59  App.  Dir.  802). 

A  paving  and  construction  company  in- 
corporated to  do  a  manufacturing  business 
and  primarily  engaged  in  maidng  cement  and 
asphalt  floors,  pavements,  roadways  and 
structural  concrete,  is  engaged  in  a  "manu- 
facturing" business  within  Act  June  8,  1893, 
exempting  from  the  capital  stock  tax  the  cap- 
ital stock  of  a  manufacturing  corporation. 
Commonwealth  v.  Filbert  Paving  &  Construc- 
tion Co.,  78  AU.  104,  105,  229  Pa.  231. 

A  corporation  engaged  in  constructing 
buildings  and  bridges  by  contract,  furnish- 
ing the  labor  while  others  furnish  the  mate- 
rials^ is  a  manufacturing  corporation,  and 
subject  to  be  adjudged  an  involuntary  bank- 
rupt under  Bankruptcy  Act  In  re  Niagara 
Contracting  Co.,  127  Fed.  782,  783. 

Oannfns  company 

One  putting  up  apples  in  cans  for  sale  is 
a  "manufacturer,"  within  the  rule  that  where 
goods  are  sold  by  sample,  and  the  seller  Is 
also  the  manufacturer,  there  is  an  implied 
warranty  on  his  part  that  they  are  free  from 
any  latent  defects  that  could  not  be  discover- 
ed from  examination.  Nlxa  Canning  Co.  v. 
Lehmann-Hlgginson  Grocer  Co.,  79  Pac  141, 
142,  70  Kan.  664,  70  L.  B.  A.  653, 

Ckeailoal  eompaay 

"A  'manufacturer*  •  •  •  Is  one  who 
gives  new  shapes,  new  qualities,  new  comt- 
binations,  to  matter  which  has  already  gone 
through  some  artificial  process."  "Nearly 
all  artificial  products  of  human  industry, 
nearly  all  such  materials  as  have  acquired 
changed  conditions  or  new  and  specific  com- 
binations, whether  from  the  direct  action  of 
the  human  hand,  from  chemical  processes 
derived  and  directed  by  human  skill,  or  by 
the  employment  of  machinery,  ♦  •  •  are 
now  commonly  designated  as  'manuftictur- 
ed.* "  The  Century  Dictionary  defines  "man- 
ufacture" as  "the  production  of  articles  for 
use  from  raw  or  unprepared  materials,  by 
giving  these  materials  new  forms,  qualitieB, 
properties,  or  combinations,  whether  by  man- 
ual labor  or  machinery."  Under  these  defini- 
tions one  who,  by  extracting  the  medicinal 
properties  from  various  drugs  and  making 
a  chemical  combination  In  which'  the  Ingre- 
dients lose  their  Identity,  creates  a  distinct 
product  which  for  years  is  offered  to,  and  ac- 
cepted by,  the  public  for  distinct  uses,  may 
be  regarded  as  a  "manufacturer."  State  v. 
G.  H.  Tichenor  Antiseptic  Co.,  43  South.  277, 
278,  118  La.  685  (quoting  and  adopting  defini- 
tion in  city  of  New  Orleans  v.  Le  Blanc,  34 
La.  Ann.  696;  City  of  New  Orleans  v.  Bmst 
35  La.  Ann.  746;  quoting  Oarlln  v.  Western 
Assur.  Co.  of  Toronto,  57  Md.  526,  40  Am. 
Rep.  440). 

Claieory  eompajij 

A  corporation  organized  to  "plant  har- 
vest store,  purchase,  manufacture,  market 
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sell,  and  deal  in  chicory"  is  a  "manufactarlng 
corporation."  Bolton  y.  Nebraska  Chicory 
Co.,  96  N.  W.  148,  69  Neb.  681. 

Cold  storage  company 

A  corporation  was  chartered  "for  the 
purpose  of  conducting  the  business  of  a  cold 
storage  warehouse,  ♦  ♦  ♦  furnishing  cold 
storage  for  meats,  produce,  fruits,  and  other 
perishable  merchandise."  The  business  actu- 
ally done  by  It  was  the  conducting  of  a  cold 
storage  warehouse  In  which  produce,  etc., 
was  preserved  for  others  for  hire,  by  means 
of  brine  circulated  through  pipes ;  and  it  also 
operated  a  pipe  line  running  through  the 
street  and  connected  with  storage  rooms  of 
others,  which  It  refrigerated  by  means  of  the 
brine  pumped  through  the  pipes  and  circu- 
lated In  such  rooms,  returning  to  the  tank  In 
its  own  plant.  For  this  service  it  charged  in 
proportion  to  the  size  of  the  rooms  cooled, 
and  it  constituted  the  larger  part  of  its  busi- 
ness. The  brine  was  made  In  its  plant  by 
mixing  calcium  chloride  In  water  at  a  certain 
temperature  to  a  certain  consistency.  The 
calcium  chloride  was  a  manufactured  product 
sold  in  the  market,  which  it  purchased  in 
cases,  and  the  brine  was  made  by  ordinary 
workmen  under  direction  of  a  superintendent 
Held,  that  such  corporation  was  not  "engag- 
ed principally  in  manufacturing,  trading,  or 
mercantile  pursuits,"  within  the  meaning  of 
Bankruptcy  Act,  and  was  not  subject  to  be 
adjudged  an  involuntary  bankrupt.  In  re 
Philadelphia  Freezing  Co.,  174  Fed.  702,  703. 

Coalyard 

A  coalyard,  wherein  coal  mined  by  its 
owner  is  cleaned,  assorted,  and  stored  and 
from  which  it  is  sold,  is  a  "mercantile  insti- 
tution or  establishment,"  within  Child  Labor 
Act  (Hurd's  Rev.  St  1911,  c.  48),  prohibiting 
the  employment  of  a  child  under  the  age  of 
14  years  in  any  mercantile  Institution  or  es- 
tablishment, and  is  also  a  manufacturing  es- 
tablishment, factory,  or  workshop,  since  that 
phrase  as  used  in  the  statute  has  the.  mean- 
ing given  to  it  by  the  Child  Labor  Act  of 
June  9,  1897  (Laws  1897,  p.  90),  defining  the 
words  "manufacturing  establishment,  factory, 
or  workshop"  to  mean  any  place  where  goods 
or  products  are  manufactured  or  repaired, 
dyed,  cleaned  or  sorted,  stored  or  packed  for 
salew  Purtell  v.  Philadelphia  &  R.  Coal  & 
Iron  Co.,  99  N.  E.  899,  902,  256  111.  110,  43 
L.  R.  A.  (N.  S.)  193.  Ann.  Cas.  1913E,  335. 

Creosotinc  oompany 

The  process  of  creosoting  railroad  ties, 
which  is  done  by  pressing  tar  and  other  sub- 
stances, which  are  formed  into  a  concoction, 
two  or  three  inches  into  such  ties  for  the  pur- 
pose of  preservation,  does  not  constitute  a 
''manufacturing"  of  articles  of  wood,  but  is 
a  mere  process  for  the  preservation  of  ar* 
tides  of  wood  already  manufactured.  Shreve- 
port  Creosoting  Co.  v.  City  of  Shreveport,  44 
South.  325,  827,  119  La.  687. 


ISleetric  oompaay 

"An  electric  light  plant  is  a  'mannfactur- 
ing  establishment'  "  Lucas  v.  Ashland  Light, 
Mill  &  Power  Co.,  138  N.  W.  761,  768,  92  Neb. 
650  (quoting  Lambom  y.  Bell,  32  Pac  9S9, 18 
Colo.  346,  20  Lb  R.  A  241). 

One  engaged  in  generating  electricity  for 
distribution  and  sale  is  engaged  in  "manafac- 
turlng,"  within  Const  I  170,  and  Ky.  St  I 
2980a,  authorizing  municipalities  to  ^empt 
manufacturing  establishments  from  taxatloD. 
Kentucky  Electric  Co.  v.  Buedtiel,  143  S.  W. 
58,  59,  146  Ky.  660,  88  L.B.  A.  (N.  S.)  «07, 
Ann.  Cas.  1913C,  714. 

A  corporation  engaged  in  generating 
electricity,  transmitting  it,  and  selling  power 
or  light  to  consumers,  is  neither  a  "manufac- 
turing" nor  a  "mercantile"  corporation  with- 
in the  meaning  of  Bankr.  Act  July  1,  1898. 
c.  541,  §  4b,  30  Stat.  547,  as  amended  by  Act 
Feb.  5,  1903,  c.  487.  §  3,  82  Stat  797,  and  Is 
not  subject  to  adjudication  as  an  involuntary 
bankrupt  A  gas  and  electric  company,  or- 
ganized under  the  transportation  laws  of 
New  York,  having  a  franchise  to  maintain 
pipes  and  wires  in  the  streets  of  a  village  and 
a  contract  for  lighting  >  its  streets,  whiob 
manufactures  gas  and  purchases  or  generates 
electricity,  both  of  which  it  transports  ot 
transmits  and  sells  to  its  customers,  its  elec- 
trical business  exceeding  its  gas  business  in 
volume  and  revenue,  is  not  ''engaged  prind- 
paily  in  manufacturing,  etc.,  pursuits,"  with- 
in tiie  meaning  of  Bankruptcy  Act  In  re 
Hudson  River  Electric  Power  Co.,  173  Fed. 
934,  940. 


In  its  business  of  engraving  bank  bills 
the  government  is  a  manufacturer  and  en- 
titled to  no  more  consideration  than  any 
other  engraver  and  printer;  but  is  entitled 
to  no  less.  Harley  v.  United  States,  39  Ct 
CI.  105,  114. 

Fertiliser  eompaiiy- 

'The  word  'manufacturer'  has  been  de- 
fined substantially  as  the  operation  of  making 
or  producing  an  article  for  use  from  raw  or 
prepared  materials  by  giving  these  materials 
new  form,  qualities,  properties,  or  combina- 
tions." The  capital  and  other  property  em- 
ployed in  the  manufacture  of  fertiliasers  and 
chemicals  are  exempt  from  parochial  and 
municipal  taxation  under  the  Louisiana  Con- 
stitution, whether  at  the  establishment  of  the 
company  or  at  its  domicile.  Planters'  Fer- 
tilizer &  Chemical  Co.  v.  Board  of  Assessors 
for  Parish  of  Orleans,  40  South.  1085, 116  La. 
667. 

FislL  oompany 

A  corporation  organized  for  carrying  on 
the  business  of  catching  and  preserving  by 
salt  and  marketing  salt  water  fish,  and  which 
owns  and  operates  a  plant  for  the  preparing, 
preserving,  and  packing  of  snch  ilsh,  is 
"principally    engaged    in    mannfactaring,** 
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within  tbe  meaning  of  Bankr.  Act  July  1, 
180S,  f  4b,  c.  541,  and  is  subject  to  adjndlca* 
tlon  as  an  Involuntary  bankrupt.  In  re  Alas- 
ka-American Fish  Co.,  162  Fed.  4d8. 

Gas  eoiitpaay 

A  ''gas  company"  is  a  "manufacturing 
corporation"  within  the  letter  as  well  as  the 
spirit  of  Bums*  Ann.  St  1901,  §1  7255  (Acts 
1899,  p.  569,  c.  255),  providing  that  contrac- 
tors, eta,  and  all  persons  performing  labor, 
etc.,  for  the  erection,  altering,  repairing,  etc., 
any  house,  mill,  manufactory,  etc.,  may  have 
a  lien  od  the  house,  mill,  manufactory,  etc 
Wells  ▼.  Christian,  76  N.  B.  518,  619,  166  Ind. 
062  (citing  Commonwealth  y.  I/owell  Gas 
light    Co.,  12  Allen  [94  Mass.]  75). 

lee  ooatpaaies 

A  corporation  organized  to  buy,  gather, 
store,  aBd  preserve  ice,  to  ship  and  vend  the 
same,  and  which  carried  on  its  business  by 
renting  small  bodies  of  water  from  which  it 
cut  the  ice  which  it  stored,  shipped,  and  sold, 
only  two  or  three  times  in  a  number  of  years 
buying  small  quantities  of  ice  when  its  own 
supply  ran  short.  Is  not  engaged  principally 
in  "manufacturing,  trading,  or  commercial 
pursuits,**  within  the  meaning  of  Bankr.  Act 
July  1,  1898,  c.  541,  $  4b,  30  Stat  547.  and 
Is  not  subject  to  involuntary  proceedings  in 
bankruptcy.  In  re  New  York  &  New  Jersey 
Ice  Lines,  147  Fed.  214,  215,  77  C.  C.  A.  440 
(citing  In  re  Woodslde  Coal  Co.  [D.  C]  105 
Fed.  56 ;  In  re*  Keystone  Coal  Co.,  109  Fed. 
872;  In  re  H.  J.  Qulmby  Freight  Co.,  121 
Fed.  141;  First  Nat.  Bank  v.  Wyoming  Valley 
Ice  Co.,  136  Fed.  466). 

A  corporation  conducting  a  laundry,  the 
largest  part  of  Its  business  being  the  wash- 
ing, starching  and  ironing,  and  polishing  of 
collars,  cuffs,  etc.,  for  manufacturers  before 
they  are  put  on  the  market,  is  engaged  prin- 
cipally in  manufacturing,  within  the  mean- 
ing of  the  national  bankruptcy  act,  and  is 
subject  to  proceedings  in  involuntary  bank- 
ruptcy. In  re  Troy  Steam  Laundering  Co., 
132  Fed.  266,  268. 

KUk   dealers 

The  Pioneer  Pasteurizing  Company,  au- 
tliurized  by  its  articles  of  Incorporation  to 
engage  in  the  business  of  buying,  manufac- 
turing, and  dealing  in  milk,  cream,  butter, 
cheese,  and  other  dairy  products,  and  pas- 
teurizing and  treating  said  milk,  and  pack- 
ing, storing,  handling,  and  selling  said  prod- 
ucts so  pasteurized  and  treated,  is  not  ex- 
clusively a  manufacturing  or  mechanical  cor- 
poration, within  Const,  art  10,  |  38,  and  its 
stockbolders  are  therefore  liable  for  its  debts. 
Meen  v.  Pioneer  Pasteurizing  Co.,  07  N.  W. 
140,  141,  90  Minn.  501. 


tbe  term  "manufacturing"  Is  synony- 
mous with  ''milling."  Lucas  v.  Ashland 
Light,  Mill.  A  Power  Co.,  138  N.  W.  TffiL,  763, 


02  Neb.  660  (citing  Lambom  v.  Bell,  32  Paa 
980,  18  Colo.  346,  20  L.  B.  A.  241). 

Mineral  water  eompaay 

A  corporation  organized  to  "manufac- 
ture'' and  sell  mineral  and  other  waters,  own- 
ing a  well  from  which  mineral  water  was 
pumped,  and  machinery  and  appliances  for 
carrying  on  the  business  of  bottling  the  water 
and  carbonating  it  so  as  to  form  ginger  ale, 
root  beer,  etc.,  was  a  "manufacturing  cor- 
poration," within  a  statute  providing  that  the 
directors  of  a  manufacturing  corporation 
shall  have  no  power  to  Incumber  the  plant  or 
uHichinery  until  authorized  by  a  majority  of 
the  stockholders.  Carlsbad  Water  Co.  v. 
New,  81  Pac.  34,  35, 38  Colo.  389  (citing  defini- 
tion in  Carlin  v.  Western  Assur.  Co.  of 
Toronto,  57  Md.  615,  40  Am.  Rep.  440; 
Schriefer  v.  Wood,  6  Blatchf.  215,  Fed.  Cas. 
No.  12,  481;  Lambom  v.  Bell,  82  Pac  969, 
18  Colo.  346,  20  L.  B.  A  241). 

Oleonarsariae  dealers 

Oleomargarine  Act  1886  (Act  Aug.  2, 
1886,  c.  840,  I  3,  24  Stat.  209,  as  amended  by 
Act  May  9,  1902,  |  2,  32  Stat  194)  defines  a 
manufacturer  of  oleomargarine  as  any  person 
who  sells,  vends,  or  furnishes  oleomargarine 
for  use  or  consumption  by  others  who  shall 
add  to  or  mix  any  artificial  coloration  so  as 
to  make  it  resemble  butter.  Held,  that  the 
actual  selling,  vending,  or  furnishing  of  ole- 
omargarine for  use  and  consumption  by 
others  is  not  one  of  the  necessary  components 
of  a  manufacturer  as  contemplated  by  such 
act,  so  as  to  require  proof  of  actual  selling, 
vending,  or  furnishing  of  some  of  the  product 
to  constitute  the  offense;  the  term  '*manu- 
facturer"  as  so  used  being  construed  to  mean 
one  engaged  in  the  business  of  selling,  vend- 
ing, or  furnishing  oleomargarine  for  consump- 
tion of  others.  Vermont  v.  United  States,  174 
Fed.  792,  794,  08  C.  C.  A.  500. 

Oleomargarine  Act  Aug.  2,  1886,  c.  840, 
I  17,  providing  that  any  person  engaged  in 
carrying  on  the  business  of  manufacturing 
oleomargarine,  who  defrauds,  or  attempts  to 
defraud,  the  United  States  of  the  tax  on  oleo- 
margarine produced  by  him,  etc.,  shall  be 
fined  and  Imprisoned,  was  applicable  to  one 
who  did  not  manufacture  white  oleomarga- 
rine and  therefore  was  not  a  manufacturer 
within  the  definition  contained  In  the  original 
act,  but  who  mixed  white  oleomargarine  with 
artificial  coloration  so  as  to  make  it  look  like 
butter  and  thereby  became  a  ''manufacturer" 
within  the  definition  as  extended  by  Act 
Cong.  May  9,  1902,  c.  784.  May  v.  United 
States,  199  Fed.  42,  44,  117  C.  C.  A.  420. 

Paper  oompaay 

A  corporation  organized  for  the  purpose 
of  manufacturing  and  dealing  in  paper  and 
pulp,  which  had  bought  large  tracts  of  tim- 
ber land  and  expended  some  (600,000  in  the 
erection  and  equipment  of  buildings  for  pa- 
per and  pulp  mills,  and  which  had  hired  cut 
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several  thousand  cords  of  wood  in  lengths 
suitable  for  the  use  in  the  manufacture  of 
paper,  was  "engaged  in  manufacturing'* 
\vlthin  Bankruptcy  Act,  and  subject  to  pro- 
ceedings in  involuntary  bankruptcy,  though 
it  bad  never  operated  its  mills  nor  completed 
the  manufacture  of  either  paper  or  pulp, 
where  It  had  engaged  in  no  other  business. 
White  Mountain  Paper  Co.  v.  Morse  &  Co., 
127  Fed.  643,  644. 

.  Pviatins  and  publishing  ooimpany 

Within  a  law  imposing  a  franchise  or 
license  tax  upon  certain  corporations  and  ex- 
empting manufacturing  companies,  a  com- 
pany organized  to  carry  on  the  business  of 
printing  and  publishing  a  daily  newspaper 
and  general  jobbing,  printing,  and  publishing, 
whose  capital  is  wholly  employed  in  publish- 
ing a  newspaper  for  circulation,  is  not  a 
''manufiacturing  company'* ;  but  a  company 
organized  to  conduct  the  business  of  book 
and  Job  printing,  engraving,  electrotyping, 
and  lithographing,  whose  capital  is  invested 
in  the  prosecution  of  that  business,  and 
which  manufactures  on  orders  only,  is  a 
"manufacturing  company."  State  v.  State 
Board  of  Assessors,  47  N.  J.  Law,  37,  42,  54 
Am.  Rep.  114  (citing  and  adopting  Nassau 
Gaslight  Co.  v.  City  of  Brooklyn,  89  N.  Y. 
409;  Dudley  v.  Jamaica  Pond  Aqueduct  Co., 
100  Mass.  183 ;  Byers  v.  Franklin  Coal  Co.  of 
Lykens  County,  106  Mass.  131 ;  In  re  Chand- 
ler, 1  Lowell,  478,  5  Fed.  Cas.  443 ;  In  re  Ken- 
yon  &  Fenton,  6  N.  B.  R.  238,  30  Fed.  Cas. 
90;  In  re  Capitol  Pub.  Co.,  18  Nat  Bank. 
Reg.  319;   Seeley  v.  Gwillim,  40  Conn.  106). 

Refrigerator  eompaay 

Where  a  Massachusetts  corporation  was 
organized  to  deal  in  and  manufacture  re- 
frigerators, refrigerator  cars,  and  accessories, 
appliances,  etc.,  but,  at  the  time  an  involun- 
tary bankruptcy  petition  was  filed  against  it, 
it  had  never  manufactured  anything,  or  be- 
gun business,  beyond  authorizing  its  directors 
to  make  an  endeavor  to  get  contracts,  it  was 
not  subject  to  adjudication  us  a  corporation 
"engaged  principally  in  manufacturing," 
within  Bankruptcy  Act,  prior  to  its  amend- 
ment by  Act  Cong.  June  25,  1910,  c.  412,  36 
Stat  838.  In  re  Coolidge  Refrigerator  &  Car 
Co.,  190  Fed.  908,  909. 

Restavrant  company 

A  corporation  engaged  in  operating  a  res- 
taurant is  not  subject  to  adjudication  as  a 
bankrupt,  under  Bankr.  Act  July  1,  1898,  c. 
541,  30  Stat.  544,  authorizing  an  adjudication 
against  any  corporation  engaged  principally 
in  "manufacturing*';  a  cook  not  being  regard- 
ed as  a  manufacturer  within  the  meaning  of 
the  term  as  so  used.  In  re  Wentworth  Lunch 
Co.,  159  Fed.  413,  414,  86  a  O.  A.  393. 

SUmsle  eon&paay 

Under  Sand.  &  H.  Dig.  f  6444,  relating  to 
taxation,  and  providing:  "Every  person  who 
shall  purchase,  receive  or  hold  personal  prop- 


ferty  of  any  description  for  the  purpose  of 
adding  to  the  value  thereof  by  prooeas  of 
manufacturing  or  by  combination  of  dif- 
ferent materials,  with  a  view  of  making  a 
gain  or  profit  by  so  doing,  shall  be  held  to  be 
a  'manufacturer,'"  etc — a  company  engaged 
in  making  shingles  Is  a  "manufacturer."  Ar- 
kansas Cypress  Shingle  Co.  v.  Lonoke  Goim- 
ty,  84  S.  W.  1029,  1030,  74  Ark.  2a 

sup  oomstmotion  company 

A  corporation  chartered  to  construct  and 
repair  vessels,  carry  on  a  general  shipbuild- 
ing and  ship  repairing  business,  construct 
and  operate  a  marine  dry  dock,  etc^  and 
whose  main  business  consisted  in  the  building 
of  large  steel  vessels  and  in  repairing  others, 
is  a  corporation  engaged  principally  In  man- 
ufacturing and  mercantile  pursuits,  within 
Bankruptcy  Act,  providing  that  such  a  cor- 
poration may  be  adjudged  an  Involuntary 
bankrupt.  Columbia  Iron  Works  v.  National 
Lead  Co.,  127  Fed.  99,  102,  62  0.  C.  A.  99. 
64  L.  R.  A.  645. 

A  corporation  incorporated  to  do  a  gen- 
eral manufacturing  business,  and  to  manu- 
fticture,  construct,  repair,  and  equip,  and 
buy  and  sell  ships  and  vessels  of  all  kinds, 
and  parts  and  furniture  therefor,  and  which 
since  its  organization  has  carried  on  the  busi- 
ness of  constructing  completed  boats,  and 
parts  and  furniture  for  vessels,  such  as  boil- 
ers, masts,  tanks,  desks,  tables,  etc,  for  the 
most  part  made  from  raw  material  in  its 
own  shops,  is  engaged  principally  in  manu- 
ftLcturing  pursuits  within  Bankruptcy  Act, 
and  subject  to  proceedings  in  involuntary 
bankruptcy.  In  re  Marine  Const  A  Dry 
Dock  Co.,  130  Fed.  446,  447, 64  O.  a  A.  648. 

As  suboontractor 

See  Subcontractor. 

Theatrieal  oompaMy 

A  corporation  organized  "to  leasei,  pro- 
duce, and  exploit  plays  and  other  theatrical 
and  dramatic  productions,  to  produce  and 
sell  theatrical  costumes  and  properties,"  and 
which,  up  to  the  time  a  petition  was  filed 
against  it,  had  actually  engaged  only  in  pro- 
ducing a  play,  is  not  one  "engaged  principally 
in  manufacturing,  trading,  ♦  ♦  ♦  or  mer- 
cantile pursuits,"  within  Bankr.  Act  July  1, 
1898,  c.  541,  §  4b,  and  is  not  subject  to  bank- 
ruptcy proceedings.  In  re  J.  J.  Reisler 
Amusement  Co.,  171  Fed.  283. 

Tool  polishing  oompany 

A  corporation  engaged  in  "polishing** 
tools  for  those  who  make  the  tools  for  use  or 
sale  is  as  much  engaged  in  manufacture  as 
those  who  take  the  prior  steps  in  forming 
and  shaping  the  iron  and  wood  into  srudi 
tools.  The  fact  that  this  final  toudi  Is  called 
''polishing"  does  not  take  it  out  of  the  realm 
of  "manufacturing."  In  re  Troy  Steam 
Laundering  Oo.,  182  Fed.  266,  26& 
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Waterwork  oompsmy 

Pipes  and  water  mains  belonging  to  a 
water  company  are  not  taxable  as  "machin- 
ery employed  in  manufactures,"  within  Bev. 
Laws,  c.  12, 1  23,  providing  for  the  taxation 
of  such  machinery  within  the  state,  though 
belonging  to  a  foreign  corporation.  Coffin 
V.  Artesian  Water  Co.,  79  N.  E.  262,  268,  193 
Mass.  274  (citing  Dudley  t.  Jamaica  Pond 
Aqueduct  Corp.,  100  Mass.  183;  Wellington 
V.  Inhabitants  of  Belmont,  41  N.  W.  62,  164 
Mass.  142). 

MANITFACTiritES  —  XAKUFAOTimED 

abtioi.es 

See  Completed  Mannfactared  Article; 
Domestic  Manufactures;  Mining  and 
Manufacturing;    Principally  Engaged. 

Other  articles  distingnished,  see  Other. 

Whenever  labor  is  performed  upon  an 
article  which  results  in  its  assuming  a  new 
form,  possessing  new  qualities  or  new  com- 
binations, the  process  of  "manufacturing** 
has  taken  place,  whether  the  thing  produced 
be  a  small  article  of  commerce  or  a  struc^ 
tore,  such  as  a  house,  road,  or  bridge.  Do- 
lese  &  Shepard  Co.  t.  O'Oonnell,  100  N.  B. 
235,  236,  257  111.  43. 

One  definition  of  ''manufacture^  la  to 
make  or  fabricate,  especially  in  considerable 
quantides,  or  by  the  aid  of  many  hands  or 
machinery,  though  the  primary  meaning  of 
the  word  is  something  made  by  hand,  as 
distinguished  from  the  natural  growth ;  and 
a  corporation  organized  to  manufacture  and 
sell  bakers'  goods  was  organized  for  manu- 
facturing purposes,  within  the  tax  law.  H. 
H.  Kohlsaat  ft  Co.  ▼.  O'Connell,  99  N.  E. 
689,  255  ni.  271. 

A  "manufacture**  is  "anything  made 
from  raw  materials  by  the  hand,  by  machin- 
ery, or  by  art,  as  cloths.  Iron  utensils,  shoes, 
machinery,  saddlery,  etc.  United  States  v. 
F.  W.  Myers  ft  Co.,  139  Fed.  344,  348  (citing 
Webst  Diet.;  see,  also,  Worcest  Diet; 
Brandes,  Enc, ;  Tide  Water  Oil  Co.  v.  United 
States.  18  Sup.  Ct.  837,  171  U.  B.  210,  43  U 
Ed.  139;  United  States  v.  Scboverllng,  13 
Sup.   Ct..  24,  146  U.  S.  76,  36  L.  Ed.  893). 

"Ordinarily,  the  fact  that  an  article  in 
the  process  of  manufacture  takes  a  new 
name  Is  indlcatlye  of  a  distinct  manufacture. 
*  *  *  A  new  manufacture  is  usually  ac- 
companied by  a  change  of  name,  but  a 
change  of  name  does  not  always  Indicate  a 
new  manufacture.  Where  a  manufactured 
article,  such  as  sawed  lumber,  is  usable  for 
a  dozen  different  purposes,  it  does  not  ordi- 
narily become  a  new  manufacture  until  re- 
duced to  a  condition  where  it  is  used  for  one 
thing  only."  United  States  v.  Dudley,  19 
Sup.  Ct  801,  174  U.  a  672.  673,  48  L.  Ed. 
1129. 

The  term  "manufactured  articles'*  must 
be  understood  in  its  popular  sense,  and  does 
not  mean  all  articles  produced  from  the  raw 


state  by  manual  skill  or  labor,  but  those  ar- 
ticles only  which  are  made  in  what,  in  popu- 
lar language,  are  called  manufactories.  To 
call  a  farmer  who  cultivates  his  land  and 
reaps  and  markets  his  crops  a  manufacturer, 
as  he  is  in  the  scientific  signification  of  the 
term,  would  do  violence  to  language  in  the 
construction  of  a  statute.  A  farm  building 
commonly  called  a  tobacco  shed,  and  used 
by  a  farmer  to  dry,  cure,  and  fit  for  market 
tobacco  grown  on  the  farm,  is  not  a  build- 
ing for  trade  or  manufacture,  within  St 
1898,  {  1263,  providing  that  no  public  high- 
way shall  be  laid  out  through  any  building 
other  than  a  building  used  for  the  purpose 
of  trade  or  manufacture.  Sharpe  v.  Hasey, 
114  N.  W.  1118,  1119,  134  Wis.  618. 

"Nearly  all  artificial  products  of  hu- 
man industry,  nearly  all  such  materials  as 
have  acquired  changed  conditions  or  new 
and  specific  combinations,  whether  from  the 
direct  action  of  the  human  hand,  from  chem- 
ical processes  derived  and  directed  by  hu- 
man skill,  or  by  the  employment  of  machin- 
ery, ♦  •  ♦  are  now  commonly  designated 
as  ^manufactured."*  The  Century  Diction- 
ary defines  "manufacture*'  as  "the  produc- 
tion, of  articles  for  use  from  raw  or  unpre- 
pared materials,  by  giving  these  materials 
new  forms,  qualities,  properties,  or  com- 
binations, whether  by  manual  labor  or  ma- 
chinery." State  V.  Q.  H.  Tichenor  Antisep- 
tic Co.,  48  South.  277,  278,  118  La.  685  (quot- 
ing from  Carlin  v.  Western  Assur.  Oo.  of 
Toronto,  57  Md.  626,  4  Am.  Rep.  440). 

Held,  that  an  article  which  has  been 
advanced  through  one  or  more  processes  into 
a  completed  commercial  article,  known  and 
recognized  in  trade  by  a  specific  and  dis- 
tinctive name  other  than  the  name  of  the 
material  from  which  it  is  made,  and  is  put 
into  a  completed  shape,  designed  and  adapt- 
ed for  a  particular  use  to  which  the  material 
in  its  original  form  is  not  adapted,  is  to  be 
deemed  a  manufacture,  although  its  com- 
ponent materials  are  unchanged.  United 
States  y.  George  MIeier  ft  CO.,  136  F.  764,  766, 
69  O.  a  A.  421  (citing  Erhardt  v.  Hahn,  55 
Fed.  278,  6  C.  O.  A.  99;  Dejonge  ▼.  Magone, 
16  Sup.  Ot  119,  159  U.  S.  662,  40  L.  Ed.  260; 
Orempler  v.  United  States.  107  Fed.  687,  46 
a  a  A.  057;  United  States  v.  Binney,  82 
Fed.  992,  27  O.  O.  A.  347;  Boker  v.  United 
States,  97  Fed.  205,  38  C.  C.  A.  114 ;  United 
States  y.  (Leonard,  108  Fed.  42,  47  0.  O.  A. 
181;  Marschtng  y.  United  SUtes,  118  Fed. 
1006). 

Small  pieces  of  soapstone,  cut  in  regular 
sizes  for  gas  tips  and  burners,  have  been 
"manufactured,**  and  are  dutiable  as  un- 
enumerated  "manufactured**  articles,  under 
TariflJ  Act  July  24,  1897,  c.  11,  |  6.  M. 
Kirschberger  &  Oo.  y.  United  States,  166 
Fed.  1012,  1013. 

Where  marble  waste,  a  comparatively 
valueless  material,  has  been  converted  into 
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a  commodity  of  use  and  value  by  a  special 
manufacturing  process,  whereby  It  has  ac- 
•quired  a  new  name  and  a  new  use,  It  ceases 
to  be  a  crude  mineral  and  becomes  a  "manu< 
factured"  one.  United  States  v.  Graser- 
Rothe,  164  Fed.  205,  207. 

Articles  produced  incidentally  to  the 
manufacture  of  other  articles,  and  which  are 
themselves  ready  to  be  used  for  various  pur- 
poses without  further  treatment,  are  under 
the  tariff  laws  subject  to  classification  as 
"manufactured,"  rather  than  as  *'waste." 
Shallus  V.  United  States,  155  Fed.  213,  215. 

Soluble  grease,  a  preparation  of  tallow 
used  In  the  process  of  dyeing  cotton  cloth 
for  softening  the  fabric  after  the  appUca^ 
tlon  of  the  dye,  is  not  dutiable  under  Tariff 
Act  July  24,  1897,  c,  11,  §  1,  Schedule  A, 
par.  32,  30  Stat  153,  as  an  alizarin  assist- 
ant, but  under  section  6  <30  Stat.  205)  as  an 
^'unenumerated  manufactured  article."  Ab- 
ram  De  Ronde  &  Co.  v.  United  States,  140 
Fed.  92,  93. 

Orange  flower  wat«p  and  rose  water 
are  not  dutiable  as  medicinal  preparations, 
under  Tariff  Act  1897,  but  as  "unenumerated 
manufactured  articles."  Euler  v.  United 
States,  147  Fed.  765,  766. 

Sweet  crackers,  known  as  wafers  and 
biscuits,  in  which  the  proportion  of  the 
sweetened  centers  to  the  pastry  envelopes 
is  large,,  but  In  which  flour  Is  used  to  a  sub- 
stantial extent,  are  not  dutiable  as  ''con- 
fectionery," under  Tariff  Act  1897,  but  are 
dutiable  as  '*unenumerated  manufactured 
articles."  United  States  v.  Thomas  Meadows 
i  Co.,  147  Fed.  757. 

A  liquid  extract  of  the  coffee  bean  held 
not  to  be  dutiable  under  Tariff  Act  July  24, 
1897,  c.  11,  f  1,  Schedule  G,  par.  283,  80  Stat 
172,  relating  to  ''articles  used  as  coffee,  or  as 
substitutes  for  coffee,"  but  under  section  6, 
30  Stat.  205,  as  an  "unenumerated  manufac- 
tured article."  B.  O.  Hazard  &  Co.  ▼.  United 
States,  164  Fed.  907,  908. 

Articles  of  hone  stone,  which  are  used 
In  polishing  marble  and  lithographic  stones, 
and  which  are  not  shown  to  be  known  com- 
mercially as  **hones,"  are  not  free  of  duty  as 
*'hones,"  under  the  Tariff  Act,  but  are  duti- 
able as  "unenumerated  manufactured  arti- 
cles." R.  J.  Waddell  &  Co.  v.  United  States, 
135  Fed.  211,  213. 

Persian  berry  extract,  which  Is  used  in 
staining  food  products,  and  also  as  a  dye- 
stuff  for  coloring  fabrics,  is  not  dutiable  un- 
der Tariff  Act  July  24,  1897,  c.  11,  {  1, 
Schedule  A,  par.  58,  30  Stat  154,  as  a  color, 
not  belonging  to  the  "paints,  colors,  pig- 
ments," etc.,  therein  enumerated,  nor,  by 
similitude,  under  paragraph  20  or  22,  30 
Stat.  152,  relating  respectively  to  berries  ad- 
vanced in  value  and  to  extracts  of  barks, 
etc.,  used  for  dyeing,  but  is  dutiable  as  an 
**unenumerated  manufactured  article"  under 


section  6,  30  Stat  206.     United   States   t. 
Berlin  Aniline  Works,  154  Fed.  925,  926. 

The  Japanese  alchollc  beverage  laio\ni 
as  sak$  is  dutiable  as  an  '*unenumerated 
manufactured  article,"  under  section  6,  Tar- 
iff Act  July  24,  1897.  c.  11,  30  Stat  205. 
United  States  v.  Nishlmiya,  137  Fed.  396, 
397,  69  C.  O.  A,  588. 

Fruit  In  spirits,  consisting  of  cherries 
in  maraschino,  is  not  dutiable  as  "fruits  pre- 
served in  sirup,"  but  as  ''unenumerated  man- 
ufactured articles."  Relss  ft  Brady  v.  United 
States,  135  Fed.  248,  249. , 


As  materials 

See  Materials. 

Jm  patents 

A  house,  or  a  room  In  a  house,  is  not  a 
"manufacture,"  within  the  meaning  of  Rev. 
St.  §  4886,  whidtL  authorises  the  granting  of 
patents  for  "any  new  and  us^ul  art,  ma- 
chine, manufacture,  or  composition  of  mat- 
ter," and  a  particular  form  of  construction 
of  a  room,  or  portion  of  a  room,  in  a  house,  is 
not  patentable.  American  Disappearing  Bed 
Co.  V.  Arnaelsteen,  182  Fed.  324,  325,  105  O. 
C.  A.  40. 

A  sarcophagos  monument  is  a  "manu- 
facture'* within  the  meaning  of  Rev.  St  f 
4929,  and  a  proper  subject  for  a  design  patent 
Crier  y.  Innes,  170  Fed.  824,  326,  95  0.  O.  A. 
508. 

Of  agate 

Small  pieces  of  agate,  garnet,  etc.,  ad- 
vanced from  their  natural  state  by  cutting 
process,  for  the  purpose  of  fitting  them  for 
use  as  setting  for  Jewelry,  and  known  com- 
mercially as  agates,  garnets,  etc.,  are  more 
spedflcally  provided  for  as  "precious  stones 
advanced,"  under  Tariff  Act  July  24,  1897, 
c.  11,  I  1,  Schedule  N,  par.  435,  than  as 
"manufactures  of  agate,  garnet,  etc.,"  under 
Schedule  B,  par.  115,  30  Stat  159.  United 
States  V.  Albert  Lorsch  &  Co.,  172  Fed.  277. 

Small  pieces  of  agate,  fitted  for  use  as 
scale  bearings  by  being  cut,  polished,  and 
grooved,  are  dutiable  as  manufactures  of 
agate,  under  Tariff  Act  July  24,  1897,  c.  11, 
I  1,  Schedule  B,  par.  115,  and  not  as  "pre- 
cious stones,"  under  imragraph  435,  Schedule 
N,  80  Stat.  192.  Smith  v.  Computing  Scale 
Co.,  147  Fed.  890,  891  (citing  Brhardt  v. 
Hahn,  55  Fed.  273,  6  O.  C.  A.  99;  Hahn  ▼. 
United  States,  40  C.  0.  A.  622,  100  Fed.  635; 
Hahn  v.  United  States,  121  Fed.  152). 

The  provision  for  precious  stones  cut, 
but  not  set  In  Tariff  Act  July  24,  1897,  c. 
11,  §  1,  Schedule  N,  par.  435,  is  not  limited  to 
stones  used  otherwise  than  for  Industrial 
purposes;  and  cut  pieces  of  agate  used  as 
scale  bearings  are  dutiable  under  said  pro- 
visions rather  than  as  "manufactures  of 
agate,"  under  Schedule  B,  par.  115,  30  Stat 
159.  United  States  v.  Albert  Lorsch  &  Co., 
152  Fed  591,  592. 
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Wbere  Congress,  haTing  provided  in  gen- 
eral terms  for  a  group  of  articles,  which  In- 
cludes many  different  species,  as  ''precious 
stones,"  selects  by  name  one  of  those  species 
and  prescribes  that  manufactures  of  that 
particular  species  shall  be  dutiable  at  a  dif- 
ferent rate,  as  "manufactures  of  agate,  not 
specially  provided  for."  It  has  so  clearly  In- 
dicated its  Intention  to  withdraw  the  article 
from  the  general  group  as  soon  as  it  becomes 
a  completed  manufacture  that  the  absence 
of  the  limiting  clause,  '"not  specially  provid- 
ed for,"  from  the  group  provision,  is  not 
particularly  significant.  United  States  v. 
Albert  liorsch  &  Co.,  158  Fed.  398,  899,  86 
C  C.  A.  34. 

Of  chalk 

The  article  produced  by  the  artificial 
precipitation  of  chalk,  and  bolting  and  pack- 
ing it  In  bags,  Is  not  "manufactures"  of 
chalk,  within  the  meaning  of  Tariff  Act  July 
24,  1897,  c.  11,  I  1,  Schedule  A,  par.  13, 
but  is  chalk  itself,  and  Is  dutiable  under 
the  provision  in  the  same  paragraph  for 
*'chalk  artificially  precipitated."  While,  in 
the  provision  In  Tariff  Act  July  24,  189T,  c. 
11,  I  1,  Schedule  A,  par.  13,  for  chalk  "pre- 
pared for  toilet  purposes,"  the  preparation 
referred  to  is  not,  perhaps,  such  as  is  nec- 
essary to  make  a  completed  toilet  article, 
there  must  be  advancement  toward  use  for 
toilet  purposes,  by  the  admixture  of  flavor- 
ing or  other  Ingredients,  or  otherwise ;  and 
chalk  that  has  been  merely  precipitated 
artificially,  bolted,  and  packed  In  bags  is  not 
within  that  provision.  United  States  v.  P. 
E.  Anderson  &  Co.,  175  Fed.  961,  962,  99 
O.  C.  A.  451. 

Of  dUp 

Baskets  made  of  twisted  hinokl  wood 
shavings  held  dutiable  as  ''manufactures  of 
chip,"  under  Tariff  Act  July  24,  1897,  c.  11, 
§  1,  Schedule  N,  par.  449.  Morlmura  Bros. 
V.  United  States,  167  Fed.  687. 

Of  oork 

Small  pieces  of  cork,  which  have  been 
produced  by  grinding  the  refuse  of  cork 
bark  for  convenience  in  handling,  and  which 
need  further  preparation  before  becoming  fit 
for  its  ultimate  use  in  the  manufacture  of 
linoleum,  eta,  is  dutiable  as  ''waste,"  and 
not  as  a  "manufacture"  of  cork.  Gudewill 
&  Bucknail  v.  United  States,  142  Fed.  214. 

Of  cotton 

Goods  composed  In  part  of  wool,  but  in 
chief  value  of  cotton,  are  more  specifically 
enumerated  in  Tariff  Act  Oct  1, 1890,  c.  1244, 
f  1,  Schedule  I,  par.  355,  as  ''manufactures  of 
cotton"  than  In  the  provision  in  Schedule  K, 
par.  392,  for  "manufactures  of  every  descrip- 
tion ♦  ♦  •  in  part  of  wooL"  A  provision 
for  "all  manufactures  of  cotton"  and  one  for 
"all  manufactures  of  every  description  ♦  ♦  ♦ 
in  part  of  wool"  are  not  equally  applicable  to 
cloth  composed  in  part  of  wool  but  In  chief 
value  of  cotton;  the  latter  being  less  specific ' 
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than  the  former.  Therefore  they  are  not 
controlled  by  the  provision  in  Tariff  Act  Oct. 
1,  1890,  c.  1244,  I  5,  that,  "if  two  or  more 
rates  of  duty  shall  be  applicable  to  any  im- 
ported article,  it  shall  pay  duty  at  the  high- 
est of  such  rates."  The  provision  for  "manu- 
factures of  cotton,"  in  Tariff  Act  Oct  1, 1890, 
c.  1244,  1 1,  Schedule  I,  par.  355,  held  to  in- 
clude materials  composed  in  chief  value  of 
cotton  and  in  part  of  another  substance. 
Benoit  v.  United  States,  150  Fed.  687,  688. 

The  provision  in  the  Tariff  Act  for  "la- 
bels for  garments  or  other  articles,  composed 
of  cotton,"  does  not  Include  strips  of  cotton 
containing  certain  words  woven  therein  In 
silk,  which  are  intended,  when  properly  cut, 
to  be  attached  to  the  top  of  shoes.  Such  ar- 
ticles are  dutiable  as  "manufactures  of  cot- 
ton," under  said  act.  Herzog  v.  United 
States,  135  Fed.  919. 

Cotton  damask  doilies,  napkins,  and  table 
covers  or  cloths,  in  a  completed  condition, 
ready  for  use,  are  dutiable  under  Tariff  Act 
July  24,  1897,  a  11,  §  1,  Schedule  I,  par.  322, 
as  "manufactures  of  cotton  not  specially  pro- 
vided for,"  and  not  under  paragraph  321  of 
said  act  as  "cotton  table  damask."  Douglass 
&  Berry  v.  United  States,  123  Fed.  993,  994. 

Eleotrioit7 

Electricity  generated  for  the  purpose  of 
furnishing  light,  heat  and  power  is  a  product 
of  "manufacture"  and  a  commercial  com- 
modity. In  re  Charles  Town  Ldght  &  Power 
Oo.i  183  Fed.  160,  163. 

Conceding  that  Flowage  Act  (Pub.  St 
1901,  c.  142)  1 12,  was  passed  to  encourage  the 
establishment  of  manufactories  operated  by 
water  power,  the  production  of  electricity 
by  means  of  water  power  will  be  deemed  a 
"manufactured  product"  within  the  meaning 
of  the  statute,  though  the  use  of  electricity 
was  not  contemplated  when  the  act  was  pass- 
ed. McMUlan  v.  Noyes,  72  Atl.  759,  762,  75 
N.  H.  258, 

Of  far 

So-called  "beaver  strips,"  which  are  in 
the  form  of  rectangular  strips  or  bands  of 
various  sizes,  consisting  of  rabbit  fur  and 
woolen  doth,  used  in  the  making  of  hats,  the 
fur  being  the  component  material  of  chief 
value,  are  dutiable  as  a  "manufacture  of  fur," 
under  paragraph  450  of  the  Tariff  Act  of 
July  24,  1897,  c.  11,  §  1,  Schedule  N,  and  not 
under  paragraph  370,  Schedule  K,  as  ar- 
ticles of  wearing  apparel  composed  wholly  or 
in  part  of  wool,  nor  under  paragraph  432, 
Schedule  N,  as  "hats  or  bonnets  or  forms 
therefor  composed  in  chief  value  of  fur." 
Herrmann  v.  United  States,  145  Fed.  843. 
844. 

Of  gelatiii 

The  provision  in  Tariff  Act  July  24, 1897, 
c.  11,  I  1,  Schedule  N,  par.  408,  for  "articles 

♦  ♦     ♦     composed     *     *     *     in  part  of 

•  •    ♦    spangles  made  of   ♦    ♦    •   gelatin/' 
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being  more  specific  than  that  in  paragraph 
450,  for  "manufactures  of  gelatin/'  hat 
crowns  composed  chiefly  of  gelatin  spangles 
are  duitable  under  the  former  provision.  Lou- 
is Metzger  &  Co.  t.  United  States,  146  Fed. 
132,  76  C.  O.  A.  558. 

Of  glass 

In  Tariff  Act  July  24,  1897,  c.  11,  |  1, 
Schedule  B,  par.  100,  the  term  "blown  glass- 
ware*' includes  articles  blown  in  a  mold  as 
well  as  freehanded.  Articles  in  chief  value 
of  blown  glass,  but  in  part  of  other  glass 
or  other  material,  are  not  within  the  provi- 
sion for  "blown  glassware"  in  Tariff  Act  July 
24,  1897,  c.  11,  §  1,  Schedule  B,  par.  100,  but 
are  dutiable  as  manufactures  of  glass  under 
paragraph  112,  30  Stat.  158.  In  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  B,  par.  100, 
the  provision  for  "articles  of  glass  ♦  ♦  ♦ 
ornamented,  decorated,  or  ground  (except 
such  grinding  as  is  necessary  for  fltting  stop- 
pers),'' is  not  limited  to  articles  in  which  the 
grinding  is  done  for  ornamental  or  decorative 
purposes,  but  includes  plain  goods  ground 
for  utility  purposes  only.  In  Tariff  Act  July 
24,  1897,  c.  11,  §  1,  Schedule  B,  par.  99,  the 
term  "molded,"  as  applied  to  glassware,  is 
synonymous  with  "pressed."  United  States 
V.  Hell  Chemical  Co.,  178  Fed.  537,  540,  102 
C.  C.  A.  47. 

Merchandise  consisting  of  thermometers 
is  dudable  under  Tariff  Act  July  24,  1897,  c. 
11,  J  1,  par.  112,  as  "manufactures  of  glass." 
United  States  v.  D.  S..  Hesse  &  Bro.,  141 
Fed.  492,  493. 

Of  India  rubber 

Wearing  apparel,  consisting  of  dress 
shields,  and  composed  in  chief  value  of  rub- 
ber, and  in  part  of  cotton,  are  dutiable  as 
manufactures  In  chief  value  of  India  rubber, 
under  paragraph  460,  Tariff  Act  Oct.  1,  1890, 
c.  1244,  I  1,  Schedule  N,  and  not  under  para- 
graph 349  of  said  act  (section  1,  Schedule  I), 
relating  to  wearing  apparel  composed  of  cot- 
ton, or  in  chief  value  thereof,  and  to  such 
wearing  apparel  "having  India  rubber  as  a 
component  material."  Darlington,  Runk  & 
Co.  v.  United  States,  136  Fed.  716,  717. 

In  Tariff  Act  July  24,  1897,  c.  11.  |  1, 
Schedule  J,  par.  339,  the  provision  for  braids 
"wholly  or  in  chief  value  of  •  ♦  ♦  cotton, 
♦  ♦  ♦  whether  composed  in  part  of  india 
rubber  or  otherwise,"  applies  only  to  braids 
in  which  cotton  is  the  chief  or  only  compo- 
nent. Braids  in  part  of  cotton  and  in  chief 
value  of  rubber  are  dutiable  under  Schedule 
N,  par.  449,  as  "manufactures  in  chief  value 
of  india  rubber."  Horrax  v.  United  States, 
167  Fed.  526,  527,  93  C.  0.  A.  22. 

Insurance 

Insurance  is  not  an  article  of  merchan- 
dise, or  "manufacture,"  or  one  of  the  the 
necessaries  of  life,  within  the  laws  against 
engrossing  prohibiting  combinations  among 
dealers  in  merchandise^  or  manufacture,  or' 


necessaries  of  life.  Harris  v.  Commonwealth, 
73  S.  £.  561,  563,  113  Va.  746,  38  JU  R  A. 
(N.  S.)  458,  Ann.  Cas.  1913E,  597. 

Of  iron 

So-called  *lron  sand,"  a  completed  article 
produced  by  a  series  of  manufacturing  pro- 
cesses from  cast  iron  and  steel  scrap,  is  not 
within  the  provision  for  "all  iron  in  ♦  •  • 
forms  less  finished  than  iron  in  bars,  and 
more  advanced  than  pig  iron,"  in  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  C.  par.  12i 
but  is  dutiable  as  "iron  manufactured,"  under 
paragraph  193.  Harrison  Supply  Co.  v.  Unit- 
ed States,  164  Fed.  155,  156. 

In  construing  the  provision  in  Tariff  Act 
July  24,  1897,  c.  11,  |  1,  Schedule  C,  par.  124. 
for  "all  iron  in  •  •  ♦  forms  less  finished 
than  iron  in  bars,  and  more  advanced  than 
pig  iron,"  held,  that  the  test  is  the  degree 
of  advancement  in  manufacture,  rather  than 
in  refinement  or  quality,  and  that  iron  sand, 
a  finished  manufactured  article,  is  not  within 
said  provision,  but  is  dutiable  as  "manufac- 
tures of  iron,"  under  paragraph  193.  Harri- 
son Supply  Co.  V.  United  States,  171  Fed.  406. 
407,  96  C.  C.  A.  362. 

Of  Inmber 

As  lumber,  see  Lumber. 

Of  metal 

The  article  commercially  known  as  "flit- 
ters," produced  from  the  thin  sheets  which 
constitute  the  composition  metal  of  commerce, 
by  a  process  of  manufacture  that  makes  it  no 
longer  available  for  the  uses  to  which  com- 
position metal  of  trade  is  put,  but  adapts  it 
for  other  uses,  is  not  free  of  duty  as  "com- 
position metal,"  under  Tariff  Act  July  24, 
1897,  e.  11,  I  2,  Free  List,  par.  533,  but  is  du- 
tiable as  manufactures  of  metal  under  para- 
graph 193,  §  1,  Schedule  C,  of  said  act.  Unit- 
ed States  V.  George  Meier  &  Co.,  136  Fed.  764. 
765,  69  C.  C.  A.  421  (citing  Erhardt  v.  Hahn, 
55  Fed.  273, 5  C.  C.  A.  99;  Dejonge  v.  Magone, 
16  Sup.  Ct  119,  159  U.  S.  562,  40  L.  Ed.  260: 
Grempler  v.  United  States,  107  Fed.  687,  46 
C.  C.  A.  557;  United  States  v.  Binney,  82 
Fed.  992,  27  C.  C.  A.  347;  Boker  y.  United 
States,  97  Fed.  205,  38  C.  C.  A.  114;  United 
States  V.  Leonard,  108  Fed.  42,  47  C.  C.  A 
181;  Marsching  y.  United  States,  113  Fed. 
1006) 

Slides  or  buckles,  made  of  steel  or  a  base 
metal,  some  ornamented  with  rhlnestones  and 
some  colored  in  imitation  of  inrecious  metals, 
and  used  in  ornamenting  slippers,  are  not 
dutiable,  under  the  Tariff  Act  as  "articles 
commonly  known  as  Jewelry,"  but  are  dutia- 
ble as  manufactures  of  metal,  not  specially 
provided  for.  E.  H.  Bailey  &  Co.  y.  United 
States,  135  Fed.  917,  918. 

^'Manufactures  of  metal,"  under  para- 
graph 107,  Schedule  0,  {  1,  c.  349,  Tariff  Act 
Aug.  27,  1894,  would  include  bronze  candela- 
bra and  bronze  statues,  and  they  were  not 
free  under  paragraph  452,  Free  Ust,  |  2,  of 


MANUPACtDRES-MANCFACTURED      291      MANUFACTURES-MANUFACTURED 


said  act  relating  to  old  copper  fit  only  for 
manuCactnre,  clipping  from  new  copper,  etc. 
Tiffany  t.  United  States,  142  Fed.  282,  283. 

Where  steel  parts  haye  been  assembled 
and  united  into  complete  window  sashes,  they 
have  been  too  far  advanced  in  manufacture 
to  permit  their  inclusion  within  the  provision 
ot  the  Tariff  Act,  relating  to  "structural 
shapes"  of  iron  or  steel  fitted  for  use,  but 
must  be  rated  as  "manufactures  of  metal." 
Aekerson  v.  United  States,  172  Fed.  803. 

Of  motl&cr-of-pearl 

Tariff  Act  July  24, 18d7,  c.  11, 1 1,  Sched- 
ule N,  par.  450,  covering  "manufactures"  of 
niother-of-i>earl  held  to  include  mother-of- 
pearl  made  into  slabs  by  cutting  or  grinding, 
which  are  designed  for  use  in  the  manufac- 
ture of  knife  handles  and  similar  articles. 
Morris  European  &  American  Ezpreas  Co.  y. 
United  States,  150  Fed.  608. 

Of  aeedles 

Needle  cases,  in  which  steel  needles  con- 
stitnte  the  element  of  chief  value,  should  be 
considered  as  **manufactureB  In  <diief  value 
of  needles,"  rather  than  as  "articles  com- 
posed in  port  of  steel,"  under  Tariff  Act  July 
24,  1887,  c  11,  I  1,  Schedule  C,  par.  103,  and 
as  needles  are  on  the  free  list,  and  there  is 
no  tariff  provision  for  manufactures  of  nee- 
dies,  such  articles  are  dutiable  as  nnenumer- 
ated  manufactured  articles  under  sectton  6. 
IHeckerhoff,  Baffloer  &  Go.  ▼.  United  States, 
151  Fed.  957. 

Of  Biekel 

In  construing  Tariff  Act  July  24,  1867,  c. 
11,  §  1,  Schedule  O,  par.  185,  relating  to 
nickel,  nickel  oxide,  and  nickel  alloy,  *1n 
pigs,  ingots,  bars,  or  sheets,"  held  (1)  that 
only  nickel  tn  one  of  the  forms  enumerated  is 
included;  (2)  that  the  provision  for  ''sheets," 
therefore,  does  not  include  anodes  consisting 
of  nickel  plates  about  12  inches  long,  6% 
inches  wide,  and  less  than  a  half  inch  thick, 
a  "sheet**  being  broad,  thin,  and  expanded; 
and  (3)  that  such  anodes  are  dutiable  as  man- 
nfactures  of  nickel  under  paragraph  193. 
Hermann  Boker  &  Ck>.  y.  United  States,  152 
Fed.  589. 

Of  oU 

The  refining  process  which  constitutes 
what  is  called  the  "manufacture  of  oil,"  re- 
lating to  cocoanut  oil  of  commerce,  merely 
removes  from  it  the  impurities  due  to  the 
manner  in  which  the  kernel  is  handled  and 
dried  and  to  its  partial  decay.  United  States 
▼.  Oriental  American  Co.,  129  Fed.  249,  251. 

Of  opimm 

The  mere  mixing  of  smoking  opium  with 
the  residne  of  opium  that  has  been  smoked, 
and  heating  the  same,  is  not  a  "manufacture 
of  oplxaa  for  smoking  purposes'*  within  the 
meaning  of  Internal  Revenue  Act  Oct  1, 1890, 
c  1244,  If  36,  37,  26  Stat.  620,  621,  imposing 
a  tax  on  smoking,  opium  and  regulating  the 


business  of  its  manufacture.     Shelley  v.  Unit- 
ed States,  198  Fed.  88,  89,  117  O.  C.  A.  294. 

Of  palm  leaf 

As  to  palm  leaves  which  have  been  sub- 
jected to  processes  that  restore  their  natural 
appearance  and  prevent  decay,  and  some  of 
which  have  been  arranged  in  wreaths  on 
wire  frames  held  that,  as  there  had  been 
no  advance  in  manufacture  that  destroyed 
the  original  articles  or  made  them  useful  for 
other  purposes  or  altered  their  trade  designa- 
tion, they  still  remained  dutiable  as  "leaves," 
under  Tariff  Act  July  24,  1897,  c  11,  |  1, 
Schedule  N,  par.  425,  rather  than  as  "manu- 
factures" of  pahn  leaf,  provided  for  in  para* 
graph  450.  Kreshower  y.  United  States,  152 
Fed.  485. 

Of  papev 

Paper  bags  with  incidental  printing 
thereon  are  ''manufactures  of  paper,''  within 
the  meaning  of  Tariff  Act  July  24,  1897,  c. 
11,  {  1,  Schedule  M,  par.  407.  Kraut  v.  Unit- 
ed States,  ISO  Fed.  392. 

Articles  composed  of  cardboard  on  which 
lithographic  prints  have  been  pasted,  and 
which  is  cut  into  forms  adapted  to  be  folded  in- 
to pockets  to  hang  on  walls,  some  of  them  hav- 
ing pincushions  or  calendars  attached,  are  not 
dutiable  as  "lithographic  prints,''  under  Tariff 
Act  July  24,  1897,  c.  11,  |  1,  Schedule  M, 
par.  400,  but  as  "manufactures  of  paper," 
under  paragraph  407.  Knauth,  Kachod  & 
Kuhne  v.  United  States,  155  Fed.  144,  146. 

So<9ill6d  lace  paper  doilies,  covers,  tops, 
etc,  used  in  packing  confectionery,  etc.,  which 
are  composed  of  paper  perforated  with  orna- 
mental designs  and  printed  with  the  names 
and  addresses  of  merchants,  are  not  dutiable 
as  paper,  under  Tariff  Act  July  24,  1897,  c. 
11,  §  1,  Schedule  M,  par.  402,  but  as  "manu- 
factures of  paper,"  under  paragraph  407. 
United  States  v.  Hensel,  Bruckmann  ft  Lor- 
bacher,  152  Fed.  578,  579. 

So-called  duplex  lithographic  transfer  pa- 
per, which  is  used  in  transferring  decalco- 
mania  designs  to  pottery,  and  is  produced 
by  pasting  together  two  sheets  of  paper,  one 
coated  with  a  gummy  substance  and  the  other 
uncoated,  Is  "pai^er,"  rather  than  "manufac- 
tures of  paper,"  under  Tariff  Act  July  24, 
1897,  c.  11,  {  1,  Schedule  M,  pars.  403,  407. 
B.  F.  Drakenfeld  &  Co.  v.  United  States,  167 
Fed.  798,  799,  93  C.  C.  A.  188. 

Plain  paper  was  stamped  by  a  single  op- 
eration into  shapes  with-  lacelike  effects, 
which  are  known  as  tox)s  or  dollies,  and  are 
used  for  placing  on  the  tops  of  packages  of 
candy,  fruit,  etc,  or  under  finger  bowls.  Plain 
paper  might  have  been  used  for  the  same 
purpose,  except  that  it  would  not  have  been 
so  pleasing.  Held  that,  as  the  improvement 
of  the -original  material  had  not  interfered 
with  Its  distinguishing  characteristics,  it  was 
dutiable  as  "paper,"  rather  than  as  "manu- 
factures of  paper/'  under  Tariff  Act  July  24, 
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1897,  c.  11,  §  1,  Schedule  M,  pars.  403,  407. 
Hamilton  v.  United  States,  167  Fed.  796,  798, 
93  C.  C.  A.  186. 

Of  paste 

So-called  rhinestones,  articles  composed 
of  metal  and  paste,  the  latter  being  the  more 
valuable  component,  which  are  merely  used 
to  decorate  and  ornament  women's  outer  ap- 
parel, are  dutiable  as  manufactures  of  paste, 
not  specially  provided  for,  under  the  TarijBf 
Act.  B.  Blumenthal  &  Go.  v.  United  States, 
135  Fed.  254. 

Tariff  legislation  having  distinguished  be- 
tween glass  and  form  of  it  known  as  paste, 
articles  in  chief  value  of  paste,  cut,  are  not 
within  the  provision  In  Tariff  Act  July  24, 
1897,  c.  11,  I  1,  Schedule  B,  par.  100,  for 
goods  in  chief  value  of  cut  "glass,"  but  are 
dutiable  as  manufactures  of  "paste,"  under 
paragraph  112.  United  States  v.  New  York 
Merchandise  Co.,  167  Fed.  684. 

Of  rock  crystal 

In  construing  the  provision  in  the  Tariff 
Act  for  "precious  stones  advanced  in  condi- 
tion or  value  from  their  natural  state  by 
cleaving,  splitting,  cutting,  or  other  process," 
in  reference  to  intaglios  incised  in  rock  crystal 
(a  precious  stone),  which  have  been  attrac- 
tively and  skillfully  painted,  the  value  and 
sal  ability  of  the  articles  being  chiefly  attribu- 
table to  the  painting,  the  words  "or  other 
process"  include  such  process  of  painting, 
and  such  intaglios  are  dutiable  under  said 
provision,  rather  than  as  "manufactures  of 
rock  crystal,"  not  specially  provided  for. 
Benedict  &  Wiarner  y.  United  States,  185 
Fed.  242. 

Of  sand 

Under  Tariff  Act  July  24,  1897,  c.  11,  | 
2,  Free  List,  par.  671,  relating  to  "sand,  crude 
or  manufactured,"  "crude  sand"  is  such  as  is 
found  in  nature,  and  "manufactured  sand" 
is,  though  manufactured,  substantially  the 
same  as  crude  sand;  and  pulverized  corun- 
dum, which  is  not  produced  from  crude  sand, 
is  therefore  not  sand  of  either  kind  within 
the  meaning  of  the  act  F.  W,  Myers  &  Co. 
v.  United  States,  155  Fed.  502,  503. 

Ground  corundum  ore,  that  has  been  ad- 
vanced in  value  by  processes  of  manufacture 
for  a  specific  use,  is  not  a  "crude  mineral," 
within  the  meaning  of  Tariff  Act  July  24, 
1897,  c.  11,  §  2,  Free  list,  par.  614,  nor  "man- 
ufactured sand,"  within  the  meaning  of  para- 
graph 671,  but  is  dutiable  as  emery  by  si- 
militude, under  section  1,  Schedule  N,  par.  419. 
F.  W.  Myers  &  Co.  v.  United  States,  178  Fed. 
462,  463. 

Of  silk 

A  powder  made  from  raw  silk,  which 
is  used  in  the  manufacture  of  wall  paper 
and  artificial  flowers,  is  dutiable  under  para- 
graph 391,  Schedule  L,  §  1,  Tariff  Act  July 
24,  1897,  c.  11,  as  "manufactures  of  silk,"  or 
Is  at  least  so  dutiable  bj  simiUtude»  under 


section  7  of  said  act.  W.  W.  Thomas  &  Co. 
V.  United  States,  145  Fed.  1023,  74  a  0.  A. 
682, 

So-called  remanlt,  in  the  form  of  ropes, 
braids,  and  mats,  which  has  been  manufac- 
tured from  silk  produced  by  carbonizing  raga 
containing  silk,  held  to  be  a  "manufacture  of 
silk,"  within  the  meaning  of  Tariff  Act  July 
24,  1897,  c.  U,  §  1,  par.  391,  Schedule  U 
Frank  v.  United  States,  149  Fed.  1022,  79  C. 

0.  A.  360. 

Silk  ribbons,  of  which  some  were,  and 
others  were  not,  in  the  nature  of  trimmings, 
but  which,  however  used  for  trimmings,  are 
required  to  be  further  fashioned  for  such 
use,  and  which  are  not  in  fact  or  commercial- 
ly within  the  class  of  goods  known  as  "trim- 
mings," are  not  dutiable  as  "silk  trimmings,** 
under  paragraph  390,  Tariff  Act  1897,  c.  11,  i 

1,  Schedule  L,  but  as  "manufactures  of  silk" 
not  specially  provided  for,  under  paragraph 
391,  of  said  act.  Gartner  &  Filedeuheit  t. 
United  States,  131  Fed.  574,  575. 

Ribbons  composed  chiefly  of  silk,  but  in 
part  of  cotton,  are  not  ''ribbons  •  •  •  of 
cotton,  *  •  *  whether  composed  in  part 
of  India  rubber  or  otherwise,"  under  Tariif 
Act  July  24,  1897,  c.  11,  {  1,  Schedule  I,  par. 
320,  for  the  word  "otherwise"  is  there  used 
with  the  meaning  of  "not,"  and  not  as  relat- 
ing to  other  materials  than  India  rubber. 
Such  ribbons  are  properly  assessed  as  "man- 
ufactures of  sillE,"  under  paragraph  391  of 
Schedule  L.  Gartner,  Sons  &  C!o.  v.  United 
States,  154  Fed.  957,  958. 

In  construing  the  provision  In  Tariff 
Act  July  24,  1897,  c.  11,  {  2,  Free  Ust,  par. 
660,  for  "silk,  raw,  or  as  reeled  from  the  co- 
coon, but  not  ♦  ♦  ♦  advanced  in  manu- 
facture in  any  way,"  held:  <1)  That  the  pro- 
vision does  not  cover  any  form  of  raw  silk 
advanced  beyond  the  condition  of  skeins; 
(2)  that  silk  known  as  "singles"  or  "silk  on 
tubes,"  which  has  been  wound  from  the  skeins 
onto  tubes,  the  effect  of  this  process  being  to 
advance  the  silk  a  stage  in  preparation  for 
its  ultimate  use,  has  been  "advanced  in  manu- 
facture"; and  (3)  that  silk  in  this  form  is 
not  free  of  duty  under  this  provision,  but 
dutiable,  under  paragraph  384  (section  1, 
Schedule  L,  of  said  act),  as  "silk  ♦  •  • 
not  further  advanced  or  manufactured  than 
carded  or  combed  silk."  Klots  ▼.  United 
States,  139  Fed.  606,  607,  71  O.  C.  A.  580. 

Raw  tussah  silk,  in  the  same  condition 
as  when  reeled  from  cocoons,  except  that  it 
has  been  transferred  from  the  large  reels  on 
which  it  was  taken  from  the  cocoons  to  small 
reels,  the  result  of  this  process  not  being 
any  change  in  the  condition  of  the  silk  other 
than  to  adapt  the  skeins  thus  produced  to 
American  spinning  machines,  is  held  not  to 
be  dutiable  as  "silk  partially  manufactured 
from  cocoons,"  under  paragraph  384,  Tariff 
Act  July  24,  1897,  c.  11,  |  1,  Schedule  L,  but 
to  be  free  of  duty  under  paragraph  660,  as 
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"sUk,  raw,  or  as  reeled  from  the.  cocoon,  but 
not  •  ♦  •  advanced  In  any  way"  (chap- 
ter 11,  §  2,  Free  list),  "By  the  very  language 
of  paragraph  660  it  will  be  observed  that 
'manufactured*  silk  does  not  refer  to  the 
method  or  form  of  putting  up  the  raw  silk, 
but  refers  to  doubling  or  twisting,  or  some 
other  process  of  manufacture  which  changes 
the  character  of  the  silk  itself."  United 
States  V.  Stewart,  138  Fed.  811,  812  (quoting 
from  G.  A.  5,432). 

Of  straw 

Straw  lace  sewed  with  thread  which  con- 
stitutes a  substantial  element  of  its  cost,  and 
without  which  the  material  could  not  be  held 
together  or  be  a  merchantable  article,  Is  not 
within  the  provision  in  paragraph  469,  Tariff 
Act  July  24,  1897,  c.  11,  §  1.  Schedule  N,  for 
lace  composed  "wholly"  of  straw,  but  is  duti- 
able as  a  ''manufacture  in  chief  value  of 
straw,"  under  paragraph  449  of  said  act. 
Kurtz,  Stuboeck  &  Co.  v.  United  States,  136 
Fed.  268,  269. 

FroML  tin  plmt* 

Disks  cut  as  a  by-ikroduct  from  tin  plate, 
which  are  reduced  by  the  process  to  only 
about  one-fifth  of  the  value  of  the  plate  from 
which  they  were  made,  are  not  "manufactur- 
ed from  tin  plate,"  within  the  meaning  of 
Tariff  Act  July  24,  1897,  c  11,  §  1,  Schedule 
C,  par.  Id3(.  '^Manufacture"  implies  addition 
to,  and  not  subtraction  from,  and  an  article 
cannot  be  said  to  have  been  manufactured 
which  resiults  from  a  process  that  reduces  its 
value.  Shallus  v.  United  States,  162  Fed. 
653,  656.  S9  C.  C.  A.  445. 

Of  wlUivw 

Under  Tariff  Act  July  24, 1897,  c.  11,  §  1, 
SchedQle  D,  par.  206,  relating  to  "willow  pre- 
pared for  basket  makers' use,  *  *  *  man- 
ufactures of  ♦  ♦  ♦  willow,"  it  was  the 
intention  for  the  final  clause  to  cover  com- 
pleted manufactures  from  the  "prepared"  wil- 
low enumerated  in  the  preceding  clause; 
and  baskets  made  from  willow  chip  would  be 
dutiable  thereunder  rather  than  as  "manu- 
factures of  chip"  under  Schedule  N,  par.  449. 
Theodore  Ollesheimer  &  Bro.  v.  United  States, 
158  Fed.  977,  978,  86  C.  C.  A.  181. 

Of  vire 

In  Tariff  Act  July  24,  1897,  c.  11,  §  1, 
Schedule  C,  p.  137,  the  provision  for  "arti- 
cles manufactured  from  ♦  ♦  ♦  wire" 
cannot  be  restricted  to  manufactured  articles 
whidi  contain  the  round  wire  in  its  integrity; 
and  "steel  wool"  consisting  of  filaments  shav- 
ed from  steel  wire,  and  constituting  a  finish- 
ed commercial  article,  is  embraced  in  said 
provision.  Buehne  Steel  Wool  0>.  v.  United 
States,  159  Fed.  107,  108»  86  0.  0.  A.  297. 

Of  wood  . 

"Flreproofed  lumber"  is  produced  by  sub- 
jecting ordinary  "sawed  lumber"  to  a  fire- 
proofing  process  which  changes  its  chemical 
coDstraction  and   fits  it  for  purposes   for 


which  it  would  not  otherwise  be  suitable, 
but  does  not  produce  a  particularly  noticea- 
ble change  in  its  appearance.  Such  lumber 
is  not,  however,  "sawed  lumber,"  within  the 
Tariff  Act  July  24,  1897,  c  11,  §  1,  Schedule 
D,  iMir.  195,  but  is  a  "manufacture  of  wood," 
as  enumerated  in  paragraph  208.  United 
States  V.  F.  W.  Myers  &  Co.,  189  Fed.  344, 
345,  347. 

Manicure  sticks,  b^ng  completed  articles 
of  wood,  several  inches  long,  pointed  at  one 
end  and  beveled  off  at  the  other  to  form  a 
cutting  edge,  are  "manufactures  of  wood," 
and  dutiable  as  such  under  Tariff  Act  July 
24,  1897,  c.  11,  I  1,  Schedule  D,  par.  208.  E. 
B.  Estes  ft  Sons  v.  United  States,  176  Fed. 
982. 

Lumber  which  has  been  subjected  to  a 
fireproofing  process  that  largely  increases  its 
value,  but  which  can  still  be  applied  to  the 
ordinary  uses  of  sawed  lumber,  is  not  dutia- 
ble as  "manufactures  of  wood,"  not  spe- 
cially provided  for,  under  paragraph  208, 
Tariff  Act  July  24,  1897,  c.  11,  f  1,  Schedule 
D,  but  as  "sawed  lumber,"  under  paragraph 
196.  F.  W.  Myers  &  Co.  v.  United  States, 
147  Fed.  204,  205,  77  C.  C.  A.  430. 

Dyers*  sticks  of  hard  wood,  which  have 
been  trimmed  and  peeled,  and  had  the  rough 
edges  removed,  and  the  ends  rounded,  are  not 
dutiable  as  "manufactures  of  wood,"  under 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
D,  par.  208,  but  as  wood,  unmanufactured,  un- 
der paragraph  198.  United  States  v.  Knip- 
scher  &  Maas  Silk  Dyeing  Co.,  152  Fed.  590, 
591. 

Under  Tariff  Act  July  24,  1897,  c.  11,  | 
1,  Schedule  L,  par.  387,  providing  for  silk 
fabrics  when  "in  the  gum"  and  when  "boiled 
off,"  held,  that  fabrics  which  on  boiling  lost 
from  18  to  27  per  cent,  in  weight  were  classi- 
ble  under  the  former,  rather  than  the  latter, 
clause.  H.  Mendelson  &  Co.  v.  United  States, 
154  Fed.  33,  34,  83  C.  C.  A.  145. 

The  provision  for  *^ou8e  or  cabinet  fur- 
niture, of  wood,  wholly  or  partly  finished, 
and  manufactures  of  wood,"  in  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  D,  par.  208, 
is  intended  to  cover  all  finished  manufactur- 
ed wooden  articles,  however  different  they 
may  be  in  nature  or  appearance  from  "house 
or  cabinet  furniture";  and  wood  flour,  a  com- 
pleted product,  already  prepared  for  use,  la 
therefore  not  to  be  excluded  under  the  rule 
of  ejusdem  generis.  Nairn  Linoleum  Co.  v. 
United  States,  151  Fed.  955,  956. 

Of  wool 

Goods  of  silk  and  wool,  the  latter  being 
the  minor  component,  are  within  the  purview 
of  Tariff  Act  August  27,  1894,  c.  349,  |  1, 
Schedule  K,  par.  297,  deferring  until  January 
1,  1895,  the  reduction  In  duties  provided  in 
said  act  on  "manufactures  of  wool."  Robin- 
son T.  United  States,  143  Fed.  919. 
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The  provisloii  in  the  silk  schedule  in  Tar- 
iff Act  July  24,  1897,  c.  11,  |  1,  Schedule  L, 
par.  391,  "that  all  manufactures,  of  which 
wool  is  a  component  material,  shall  be  classi- 
fied, and  assessed  for  duty  as  'manufactures 
of  wool,' "  is  limited  to  goods  of  which  silk  is 
a  component,  and  does  not  Include  flax<wool 
fabrics.  United  States  v.  Charles  A.  John- 
son &  Co.,  157  Fed.  754,  755,  85  C.  C.  A.  147; 
Same  v.  Walsh,  154  Fed.  749  (citing  Hart- 
ranft  v.  Meyer,  10  Sup.  Ct  751,  135  U.  S.  237, 
34  L.  Ed.  110). 

Camel's-hair  press  cloth-  is  dutiable  as 
"nuinufactures  of  wool"  under  Tariff  Act 
July  24,  1807,  c.  11,  |  1,  Schedule  K,  pars. 
366,  383,  rather  than  as  "hair  press  cloth" 
under  Schedule  N,  par.  431.  Oberle  &  Henry 
V.  United  States,  165  Fed.  53,  91  C.  C.  A.  139. 

The  proYision  in  Tariff  Act  July  24, 1897, 
c.  11,  §  1,  Schedule  L,  par.  391,  "that  all 
'manufactures  of  which  wool  is  a  component 
material'  shall  be  classified  and  assessed  for 
duty  as  manufactures  of  wool"  is  limited  to 
said  schedule,  which  relates  to  goods  con< 
taining  silk,  and  the  classification  of  fab- 
rics of  flax  and  wool  should  be  determined 
without  regard  to  said  provision.  United 
States  V.  E.  De  F.  Wilkinson  Co.,  154  Fed. 
751,  752  (citing  United  States  v.  Walsh,  154 
Fed.  749;  United  States  v.  Slazenger,  113 
Fed.  524). 

In  construing  Tariff  Act  July  24,  1897, 
c.  11,  §  1,  Schedule  L,  par.  391,  relating  to  "all 
manufactures  ♦  ♦  ♦  of  which  silk  is  the 
component  material  of  chief  value,"  and  con- 
taining a  proviso  that  "all  manufactures  of 
which  wool  is  a  component  material  shall  be 
classified  and  assessed  for  duty  as  manufac- 
tures of  wool,"  held,  that  the  ordinary  rule 
should  be  applied  that  a  proviso  at  the  close 
of  an  independent  paragraph  like  this  should 
be  construed  as  limiting  only  what  precedes 
it,  and  that  the  words  "all  manufactures"  in 
the  proviso  have  no  broader  relation  than  the 
same  words  in  the  beginning  of  the  para- 
graph. United  States  v.  Walsh,  154  Fed.  770, 
83  C.  C.  A.  472  (citing  United  States  v.  G. 
Falk  &  Bros.,  27  Sup.  Ot  191,  204  U.  S.  143, 
149,  150,  51  L.  Ed.  411). 

Cattle-hair  goods  are  dutiable  by  simili- 
tude as  "manufactures  of  wool,"  under  Tariff 
Act  July  24,  1897,  c.  11,  §  1,  Schedule  K, 
par.  866,  being  similar  in  quality,  use,  and 
texture.  F.  Rosenstem  &  Co.  y.  United 
States,  171  Fed.  71,  72,  96  O.  C.  A.  175. 

In  Tariff  Act  July  24,  1897,  c.  11,  f  1, 
Schedule  L,  par.  391,  the  proviso  that  "all 
manufactures,  of  which  wool  is  a  compo- 
nent material,  shall  be  classified  and  assess- 
ed for  duty  as  'manufactures  of  wool'"  is 
not  limited  to  the  goods  containing  silk  which 
are  the  subject  of  said  paragraph,  but  ex- 
tends to  all  silk  and  wool  goods;  and  dress 
goods  in  chief  value  of  silk,  but  in  part  of 
wool,  become,  by  virtue  of  this  proviso,  sub- 
ject to  the  duty  on  wool  goods,  rather  than 


that  on  silks.  United  States  v.  Scruggs,  Yan- 
dervoort  &  Barney  Dry  Goods  Co.,  156  Fed. 
940,  942,  84  C.  a  A.  440. 

MANUFAOTUBING    AlTD    XECHAHIC- 
AIi  BUSINESS 

A  domestic  corporation,  formed  for  the 
purchase  of  the  capital  stock,  evidences  of 
indebtedness,  and  assets  of  another  domestic 
corporation,  and  for  the  further  purpose  of 
manufacturing  and  selling  implements  and 
machinery,  is  one  organized  for  a  purpose 
other  than  that  of  carrying  on  any  kind  of 
''manufacturing  or  mechanical  business,"  and 
is  therefore  not  within  the  exception  as  to 
the  liability  of  stockholders  made  by  Const 
Minn,  art  10,  §  3,  in  favor  of  corporations  of 
that  kind.  Bernheimer  v.  Converse,  27  Sup. 
Ct  755.  757,  206  U.  S.  516,  51  L.  Ed.  1163. 

MAKUFACTXTBIKO  OORPaRAnOH 

See  Manufacturer. 

See,  also.  Mechanical  Corporation. 

MANUFAOTITRIIIO     ESTABXJSHMEirT 

A  sawmill  at  which  lumber  is  sawed  for 
sale  on  the  market  is  a  ''manufacturing  es- 
tablishment" within  Ky.  St  1903,  {§  2487, 
2488,  giving  laborers  in  manuflicturing  es- 
tablishments a  lien  for  wages  superior  to 
that  of  mortgages.  Graham  v.  Magann, 
Fawke  Lumber  Co.,  80  S.  W.  799,  800,  118 
Ky.  192,  4  Ann.  Cas.  1026  (citing  Bogard  v. 
Tyler's  Adm»r,  56  S.  W.  709,  119  Ky.  637). 

The  furnishing  of  electric  light  and  pow- 
er and  distributing  it  is  not  manufacturing, 
within  Pub.  St.  1901,  c.  55,  §  11,  providing 
that  towns  may,  by  vote,  exempt  for  certain 
time  from  taxation  any  "manufacturing  es- 
tablishment" proposed  to  be  erected  or  put 
in  operation.  Williams  v.  Park,  56  Ati.  463, 
464,  72  N.  H.  805,  64  L.  R.  A.  33. 

Act  March  2,  1899  (Acts  1899,  p.  234: 
Bums'  Ann.  St  1901.  §  70871;  Horner's  Ann. 
St  1901,  I  5169k),  declaring  that  the  words 
"manufacturing  and  mercantile  establish- 
ments" mean  any  mill,  factory,  place  of  trade, 
or  other  establishment  where  goods  are  man- 
ufactured, or  offered  for  sale,  is  not  confined 
in  its  operation  to  places  where  goods  are 
manufactured  for  or  offered  to  the  public 
market,  and  a  machine  shop  maintained  by 
a  railway  company  for  its  own  repairs  and 
the  making  of  materials  for  its  own  use  is 
within  the  statute.  Baltimore  &  O.  S.  W.  R. 
Co.  V.  Cavanaugh,  71  N.  B.  239,  241,  35  Ind. 
App.  32. 

A  plant  for  the  generation  of  electricity 
is  a  "manufacturing  establishment,'*  as  af- 
fecting the  owner's  liability  for  death  of  an 
employ^  resulting  from  his  failure  to  guard 
machinery,  as  required  by  Burns'  Ann.  St 
1908,  S§  8021,  8029.  Angola  Ry.  &  Power  Co. 
V.  Butz  (Ind.)  98  N.  B.  818,  820. 

A  flouring  mill  is  a  "manafacturing  es- 
tabUshment,"  within^  Ky.  St  1003,  f  2487,  glT- 
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ing  a  U^  upon  property  of  owners  or  6pera- 
tors  of  any  rolUng  mill,  foundry,  or  other 
manufacturlngr  establishment  assigned  for 
the  benefit  of  creditors;  to  one  furnishing 
materials  or  supplies  to  run  su6h  buidness. 
W.  H.  Hall  ft  Son  t.  J.  T.  Guthrie's  Sons 
(Ky.)  103  S.  W.  721,  722. 

A  concern  engaged  in  the  business  of 
manufacturing  engines,  pumps,  fans,  and  the 
like  Is  a  "manufacturing  establishment," 
within  the  factory  act  (Acts  1899,  p.  234,  c. 
142,  I  9;  Bums'  Ann.  St.  1901,  f  70671),  re- 
quiring operators  of  ''manufacturing  estab- 
lishments" to  guard  machinery.  Crawford  ft 
McCrimmon  Co.  v.  Gose  (Ind.)  82  N.  E.  984, 
985. 

In  an  action  for  Injuries  to  a  servant, 
where  the  complaint  alleged  that  defendant 
was  engaged  In  manufacturing  brushes,  and 
had  a  machine  saw,  which  was  connected 
with  the  steam  power  and  revolved  with 
great  speed  when  In  use,  and  that  plaintiff 
was  Injured  while  operating  the  saw,  etc.,  it 
directly  averred  that  the  saw  was  operated 
in  a  "manufacturing  establishment  within 
the  state,"  and  that  plaintiff  was  engaged  at 
work  in  a  "manufacturing  establishment" 
owned  and  operated  by  defendant  when  the 
injury  was  received,  within  the  factory  act, 
which  requires  a  saw  used  in  a  manufactur- 
ing plant  to  be  guarded.  Holcomb  v.  Nor- 
man, 91  N.  B.  625,  029,  47  Ind.  App.  87. 

In  a  statute  making  a  place  where  arti- 
cles in  a  raw,  unfinished,  or  incomplete  state 
are  converted  into  a  new,  improved,  or  dif- 
ferent form  a  "manufacturing  establishment," 
the  vn^rd  "raw"  is  a  relative  term,  and 
means  not  yet  changed  by  some  process  of 
treatment  or  ffthrication.  The  words  "unfin- 
ished" and  'Incomplete"  likewise  refer  to  a 
state  or  condition  not  yet  attained  and  mean 
not  fully  fashioned  to  meet  some  design. 
Factory  Act  (Laws  1003,  c.  356)  {  7,  provides 
tliat  an  establishment  wherein  any  natural 
products  or  other  articles,  in  a  raw,  incom- 
plete, or  unfinished  condition,  are  converted 
Into  a  new  improved  or  different  form.  Is  a 
manufacturing  establishment,  within  the  act 
Held,  that  an  establishment  wherein  railroad 
iron,  old  stoves,  waste  and  scrap  iron  of 
every  description,  is  cut  into  lengths,  known 
as  grade  No.  1,  grade  No.  2  and  bushellng 
scrap,  by  machines  known  as  alligator  shears, 
operated  by  power,  to  meet  standing  specifi- 
cations of  mills  which  purchase  the  product, 
is  a  manufacturing  establishment  within  the 
act  Caspar  v.  Lewin,  100  Pac.  657,  659,  82 
Kan.  604. 

A  gasoline  engine,  used,  in  connection 
with  machinery  consisting  of  belts,  pulleys, 
and  cog-wheels,  to  pump  water  through  pipes 
to  supply  the  inhabitants  of  a  city,  is  not  a 
^^manufacturing  establishment"  or  a  "mill,'' 
within  tiie  meaning  of  these  terms  in  section 
4682,  Gen.  St  1909.  Ward  v.  City  of  Norton, 
122  Pac  881,  86  Kan.  90a 


Pub.  Laws  1909,  No.  285,  f  12,  which  re^ 
quires  the  owner,  agent,  or  lessee  of  any  man- 
ufacturing establishment  to  provide  auto- 
matic gates  for  elevator  shafts.  Imposes  the 
duty  upon  an  owner  of  a  building  Who  leases 
a  floor  of  the  building;  the  term  "manufac- 
turing establishment"  as  used  In  the  section 
meaning  premises  on  which  a  manufacturing 
business  Is  conducted.  Barfoot  v.  White  Star 
line,  136  N.  W.  437,  441,  170  Mich.  349. 

Under  a  statute  providing  that  towns 
may,  by  vote,  exempt  from  taxation  any 
"manufacturing  establishment"  proposed  to 
be  erected  therein  and  the  capital  to  be  used, 
the  term  "manufacturing  establishment"  re- 
fers to  the  property  of  the  proprietors  of  the 
Industry  who  receive  the  benefit  conferred  by 
the  statute,  and  not  the  property  of  others 
having  no  interest  in  the  prosecution  of  the 
business,  and  therefore  the  statute  does  not 
confer  authority  to  exempt  an  owner  of 
property  who  is  not  entitled  to  such  exemp- 
tion from  taxation  on  the  same  because  it  is 
leased  to  another  who  is  so  entitled.  Port»- 
mouth  Shoe  Co.  v.  City  of  Portsmouth,  66 
Atl.  1045,  74  N.  H.  222. 

St.  1902,  c.  435,  I  1,  as  amended  by  St 
1909,  c.  514, 1  48,  prohibits  the  employment  of 
women  and  children,  except  as  permitted, 
and  declares  that  every  employer  shall  post 
in  a  conspicuous  place  in  every  room  in  which 
such  persons  are  employed  a  printed  notice 
stating  the  hours  of  labor,  etc.  The  act  ap- 
plies only  to  "manufacturing  and  mechanical 
establishments,"  which  are  defined  by  section 
17  to  include  those  places  popularly  known 
as  "mills"  and  "shops,"  where  continuously 
operating  machinery  and  constant  service  by 
attendants  throughout  the  whole  day  are  not 
essential  to  economical  manufacture,  and 
where  ordinary  machinery  is  stopped  for  the 
noon  hour.  Held,  that  such  act  does  not  ex- 
tend in  that  respect  to  stores,  or  to  branches 
of  industry,  where  continuity  of  labor  by 
some  person  is  necessary  from  the  beginning 
to  the  end  of  the  workday;  other  provisions 
having  been  made  for  tlK>se  classes  of  employ- 
ment by  chapter  514,  f|  47,  68-70.  Common- 
wealth V.  Riley,  97  N.  E.  367,  370,  210  Mass. 
387,  Ann.  Cas.  1912D,  388. 

MAlHTFACTURnrG  PLANT 

Acts  Tenn.  1903,  c.  110,  1 1,  granting  au- 
thority to  any  company  operating  a  railroad 
in  the  state  to  build  lateral  roads  not  exceed- 
ing 15  miles  in  length,  extending  from  the 
main  stem  or  any  branch  of  Its  line  "to  any 
mill,  quarry,  mine,  manufacturing  plant  or 
to  the  bank  of  any  navigable  stream,  w^ithout 
the  making  of  any  amendment  to  the  charter 
of  said  railroad,"  does  not  confer  the  right 
on  a  railroad  company  to  the  exclusion  of  the 
municipal  authorities  to  build  a  branch  track 
within  the  limits  of  a  city  to  a  connection 
with  the  private  tracks  of  a  cotton  compress 
company  a  quarter  of  a  mile  from  a  river, 
the  compress  being  500  feet  from  the  river 
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and  having  no  track  connection  therewith, 
on  the  ground  that  it  is  a  lateral  road  to 
the  bank  of  a  "navigable  stream/'  nor  on  the 
ground  that  the  compress  is  a  "manufactur- 
ing plant,"  within  the  meaning  of  the  stat- 
ute; it  not  being  such  a  plant  within  any 
just  or  recognized  definition  of  the  term. 
City  of  Memphis  v.  St  Louis  &  S.  F.  R.  Ck)., 
183  Fed.  629,  536,  106  G.  G.  A.  75. 

MAKUFACTURING  PtTRPOSES 

See  Water  Furnished  for  Manufacturing 
Purposes. 

The  production  and  control  of  electric 
power  by  mechanical  means,  and  its  adapta- 
tion for  use  upon  a  trolley  system,  is  a  "man- 
ufacturing purpose,"  within  the  meaning  of 
section  8  of  the  mechanic's  lien  law.  Bates 
aiach.  Co.  V.  Trenton  &  N.  B.  R.  Co.,  58  Atl. 
935,  936,  70  N.  J.  Law,  684,  103  Am.  St  Rep. 
811. 

Where  a  corporation  was  organized  for 
"manufacturing  purposes,''  such  term  could 
not  be  extended  so  as  to  include  the  power  of 
the  corporation  to  acquire  and  convey  its  own 
stock.  Maryland  Trust  Oo.  v.  National  Me- 
chanics' Bank,  63  AU.  70,  74,  102  Md.  60a 

MAmTFAOTURIHG  PURSUITS 

See  Manufacturer. 

MANURE 

The  word  "manure^'  has  no  technical 
meaning,  nor  has  it  acquired  a  commercial 
one  differing  from  its  ordinary  one.  Manure 
is  a  common  article,  well  known  to  all  man- 
kind, and  hence  an  ambiguity  cannot  arise 
from  the  use  of  the  term.  Where  defendant 
contracted  in  writing  to  remove  all  the  ma- 
nure that  might  accumulate  at  plaintiff's 
stable  everj-  day  for  a  year,  it  was  no  de- 
fense, to  an  action  for  breach  of  such  con- 
tract, that  plaintiff  changed  the  character  of 
the  bedding  during  the  continuance  thereof, 
by  reason  of  which  the  manure  was  less  val- 
uable to  defendant.  Keyes  &  Watkins  Liv- 
ery Co.  V.  Freber,  76  S.  W.  698,  699,  102 
Mo.  App.  315. 

MANY 

Four  persons  are  sufficient  to  constitute 
"many  persons,"  under  Code  Civ.  Proc.  f 
448,  providing  that,  "where  the  question  is 
one  of  a  common  or  general  interest  of  many 
persons,  •  ♦  •  one  or  more  may  sue 
•  •  ♦  for  the  benefit  of  all."  Climax 
Specialty  Co.  v.  Seneca  Button  Co.,  103  N.  Y. 
Supp.  822,  824,  54  Misc.  Rep.  152. 

As  mnoh 

The  word  "many,"  in  a  provision  of  a 
dty  charter  that  notice  of  the  introduction  of 
an  ordinance  shall  be  published  at  least  as 
many  as  ten  days  before  the  adoption  of 
such  ordinance,  meant  the  same  as  though 
the  word  "mudi"  had  been  used  and  required 


merely  that  the  notice  be  published  ten  days 
before  the  action  was  taken,  but  did  not  re- 
quire that  it  be  published  every  day  for  ten 
daya  Smith  t.  Atlanta,  61  8.  B.  741,  742, 
123  Ga.  877. 

MANY  PERSONS 

See  Great  Many  Persons. 

MAP 

"A  'map*  means  not  only  a  delineation 
giving  a  general  idea  of  the  land  taken,  but 
also  such  full  and  accurate  notes  and  data 
as  are  necessary  to  furnish  complete  means 
for  identifying  and  ascertaining  the  precise 
position  of  every  part,  with  courses  and  dis- 
tances, so  that  every  part  can  be  found." 
HolUster  v.  State,  77  Pac  389,  345,  9  Idaho, 
651  (quoting  Mill.  Eul  Dom.  {  117). 

MAPLE  SUGAR 

See  Imitation  Maple  Sugar* 

MAPLE  SYRUP 

The  popular  recognized  definitton  of 
"maple  syrup"  is,  that  it  is  the  syrap  pro- 
duced from  boiling  down  the  sap  that  flows, 
in  the  spring  of  the  year,  from  live  maple 
treea  United  States  y.  Scanlon,  180  Fed. 
485,  486. 

MARASCHINO 

Fruit  in  maraschino  as  edible  fimit.  Bee 
Edible  Fruit 

MARASQUE  WATER 

The  article  known  as  "marasque  water" 
or  ''eau  de  marasque,"  which  is  produced  by 
distilling  the  Juice  of  crushed  cherries,  di- 
luted somewhat  with  water  used  In  the  dis- 
tilling process,  is  not  dutiable  as  cherry  juice, 
under  Tariff  Act  July  24,  1897,  c.  U,  |  1, 
Schedule  H,  par.  299,  30  Stat.  174,  but  as 
an  unenumerated  manufactured  article  under 
section  6,  30  Stat.  205.  Leerburger  Bros.  r. 
United  States,  141  Fed.  1023. 

MARBLE 

Hauteville  stone,  and  various  other 
stones  of  substantially  the  same  character, 
which  are  susceptible  of  a  high  polish  and  are 
used  as  an  interior  decorative  stone,  are  not 
the  kind  of  limestone  that  is  ^'marble,"  with- 
in the  meaning  of  Tariff  Act  July  24,  1897. 
c.  11,  I  1,  Schedule  B,  par.  114,  but  are  duti- 
able as  ^'limestone,"  under  paragraph  117. 
United  States  v.  C.  D.  Jackson  &  Co.,  175 
Fed.  884,  885;  Bockmaun  v.  United  States. 
158  Fed.  807,  86  O.  C.  A.  67. 

So-called  Mexican  onyx  is  dutiable  as 
"onyx"  rather  than  aa  **marble,"  under  Tariff 
Act  July  24, 1897,  c  11,  |  1,  Schedule  B,  par. 
114.  Blochman  Banking  Co.  7.  Blake^  16S 
Fed.  572. 
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MARE 

Under  a  statute  makliig  it  grand  larceny 
to  steal  a  "mare,"  the  stealing  of  a  female 
colt  is  grand  larceny.  Miller  v.  Territory, 
80  Pac.  321,  822.  9  Ariz.  123. 

"It  Is  a  matter  of  common  knowledge 
and  observation  tbat  among  our  people  the 
word  *mare,'  when  nsed  without  a  word  of 
quaUflcation,  is  understood  to  mean  a  female 
of  the  horse  species.  We  apprehend  that  one 
rarely,  if  ever,  hears  the  expression  'a  mare 
horse'  employed  to  describe  a  female  of  the 
species  horse,  but  that  the  term  universally 
used  in  this  state  for  this  purpose  is  the  sin- 
gle word  *mare.*  Oh  the  other  hand,  when 
a  female  of  the  species  mule  is  intended, 
the  expression  used-  is  'a  mare  mule,'  and, 
when  a  female  of  the  qiecies  ass  Is  intended, 
the  word  'Jenny'  is  used."  McLamb  &  Co.  v. 
Lambertson,  62  S.  E.  lOJ,  109,  4  Ga.  App. 
696  (quoting  Teal  ▼.  Stote^  46  8.  H  964^  U9 
Ga.  104). 

As  Iftorse 

See  Horse. 

MARGIN 

"Margin,"  as  a  brokerage  term,  signifies 
a  sum  of  money  or  its  value  in  securities 
deposited  with  the  broker  to  protect  him 
against  loss  in  buying  or  selling  for  his  prin- 
cipal. Where  a  broker  was  instructed  to 
"hedge  when  margin  about  exhausted,*'  the 
instructions  covered,  not  only  the  particular 
margin  at  the  time,  but  any  margin  in  the 
hands  of  the  broker  at  any -time  before  the 
close  of  the  trades.  Winston  v;  F.  A.  Long- 
shore &  Co.,  40  South.  517,  518,  116  La.  21 
(quotiiig  and  adopting  definition  In  Stand. 
Diet). 

'The  meaning  of  the  word  'margins,' 
as  ordinarily  used  in  connection  with 
stock  sales,  has  long  been  well  understood. 
As  most  frequently  employed  in  this  state  at 
the  time  of,  and  for  many  years  prior  to, 
the  adoption  of  the  Constitution/  it  meant 
the  sum  deposited  by  the  purchaser  of  stock 
with  his  broker,  b^ng  a  certain  percentage  of 
the  purchase  price  of  the  stock,  the  broker 
agreeing  to  advance  the  balance  of  the  pur- 
chase price  upon  condition  that  he  should 
bold  the  stock  as  security  for  his  advance, 
with  the  right  to  sell  It,  in  case  of  deprecia- 
tion and  failure  of  the  purchaser  to  keep  the 
'maisin'  good ;  *  *  *  but  it  was  also  em- 
ployed to  describe  deposits  made  by  sellers 
and  purchasers  of  stock  for  future  delivery 
in  various  ways."  Conradt  v.  Lepper,  81  Pac. 
307,  311,  13  Wyo.  473  (quoting  and  adopting 
the  definition  In  Sheehy  v.  Shinn,  37  Pac.  393, 
103  Cat  373). 

WUkXLOTN  OF  RAILROAD 

A  deed  calling  for  *'the  margin  of  the 
railroad"  at  a  point  where  there  is  a  cut 
means  tbe  top  of  the  cut,  and  not  the  base 


or  a  point  midway  up  it ;  and  the  margin  of 
a  railroad  where  there  is  cut  or  a  fill  is 
the  top  of  the  cut  or  the  base  of  the  fill. 
Louisville  &  N.  R.  Go.  y.  Elliston  (Ky.)  108 
S.  W.  858,  860. 

MARINE 

Mercantile  Marine. 

MARIIf E  IKSlTRAirCE 

A  "marine  insurance^'  is  an  insurance 
against  risks  connected  with  navigation  to 
which  a  ship,  cargo,  freight,  or  other  insur- 
able interest  in  such  property  may  be  ex- 
posed during  a  certain  voyage  or  a  fixed  pe- 
riod of  time.  Soelberg  v.  Western  Assur.  Co. 
of  Toronto,  Can.,  119  Fed.  23.  28,  55  C.  O.  A. 
601. 

A  contract  for  the  insurance  against  fire 
of  a  vessel  while  lying  moored  and  in  use 
as  a  hosi^tal  is  not  maritime,  and  the  meas- 
ure of  liability  for  a  loss  by  fire,  which  par- 
tially destroyed  the  vessel,  is  not  governed 
by  the  rules  of  "marine  insurance,"  but  by 
those  of  fire  insurance,  and  Is  limited  to  the 
amount  which  the  value  of  the  property  was 
depreciated  by  the  fire,  not  exceeding  the  sum 
sued  for.  City  of  Detroit  v.  Grummond,  121 
Fed.  963,  971,  58  C.  C.  A.  301. 

HARIHE  XNSmEtAirCE  BUSIKESiS 

The  business  of  issuing  ordinary  fire  in- 
surance policies  upon  boats  navigating  the 
Great  Lakes  and  the  high  seas  is  "marine 
insurance  business,"  within  Laws  1S95,  p. 
392,  c.  175,  relating  to  the  organization  of 
marine  insurance  companies.  Dwinnell  v. 
Minneapolis  Fire  &  Marine  Mut  Ins.  Co.,  97 
N.  W.  110,  111,  90  Minn.  388. 


"The  log  was  invented  about  the  same 
time  which  inaugurated  measuring  of  the 
sea  or  marine  miles,  known  as  ^English 
geographical'  miles.  The  sea  mile,  knot,  geo- 
graphical, or  marine  mile  measures  6,086.7 
feet  on  the  sea,  on  the  scale  of  60  geographi- 
cal or  sea  miles  to  a  degree."  In  the  Mnscon- 
gus  Grant  by  the  council  of  Plymouth  in  Dev- 
on^ Eng.,  made  between  1620  and  1635,  aft- 
er the  inauguration  of  the  geographical  or 
"marine  mile,"  granting  certain  land,  etc., 
within  three  miles  of  the  main  land,  the 
three-mile  limit  is  to  be  measured  by  the  geo- 
graphical or  marine  mile  or  knot,  and  not 
by  the  statute  mile.  Lazell  v.  Boardman, 
69  Atl.  97,  99,  103  Me.  292,  18  Ann.  Gas. 
673  (citing  Rockland,  Mt.  D.  &  6.  S.  Co. 
V.  Fessenden,  8  Atl.  550,  79  Me.  140). 

MARHfER'S  SERVICE 

See  Maritime  Service. 

Services  rendered  to  a  domestic  vessel 
after  it  has  been  laid  up  at  a  wharf  for  tbe 
winter,  in  pumping  it  out,  attending  to  its 
lines,  etc.,  are  not  "mariner's  services*'  and 
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cannot  be  made  tbe  basis  of  a  maritime  lien. 
The  James  T.  Furber,  167  Fed.  124,  125. 

MARITAL 

MARITAL  COMPANIONSHIP 

As  property,  see  Property. 

MARITAL  RIGHTS 

See,  also,  Right  Acquired  by  Marriage. 

The  rights  acquired  by  marriage  of  the 
guilty  party  under  a  divorce  decree,  which 
are  forfeited  by  Code,  |  3181,  are  not  limited 
to  rights  and  obligations  owed  to  the  guilty 
party  by  his  spouse,  forfeiture  of  which 
would  inure  to  the  benefit  of  such  spouse 
alone,  and  the  section  has  no  bearing  on  ali- 
mony. Hamilton  v.  McNeill,  129  N.  W.  480, 
485,  150  Iowa,  470,  Ann.  Ca&  1912D,  604. 

MARITIME 

MARITIME  BELT 

•*The  'maritime  belf  Is  that  part  of  the 
sea  which,  in  contradistinction  to  the  open 
sea,  is  under  the  sway  of  the  riparian  states, 
which  can  exclusively  reserve  the  fishery 
v^thtn  their  respective  maritime  belts  for 
their  own  citizens,  whether  fish,  or  pearls,  or 
amber,  or  other  products  of  the  sea."  State 
of  Louisiana  v.  Mississippi,  26  Sup.  Ct.  408, 
422,  202  U.  S.  1,  50  L.  Ed.  918. 

MARITIME  CASE 

See  CMl  Maritime  Casa 

MARITIME  CONTRACT 

'Wliere  a  storage  contract  is  incidental 
to  the  transportation  by  water  of  the  goods 
stored,  as  where  they  were  stored  by  the  car- 
rier for  delivery  to  the  consignee,  it  is  "mari- 
time." Evans  v.  New  York  &  P.  S.  S.  Co., 
145  Fed.  841,  842, 

A  "maritime  contract"  must  concern 
transportation  by  sea,  and  relate  to  naviga- 
tion and  to  maritime  employment  It  must 
be  one  of  navigation  and  commerce  on  navi- 
gable waters.  Not  every  contract  having  ref- 
erence to  a  ship  is  within  the  admiralty  ju- 
risdiction, but  only  such  as  relate  to  mari- 
time employment,  such  as  pertain  to  the 
navigation  of  a  ship  or  assist  the  vessel  in 
the  discharge  of  a  maritime  obligation.  It  is 
not  enough  that  the  service  is  to  be  done  up- 
on the  sea  or  with  resiiect  to  the  ship.  Bow- 
ers Hydraulic  Dredging  Co.  v.  Federal  Con- 
tracting Co.,  148  Fed.  290,  293  (citing  The 
Richard  Winslow,  71  Fed.  426,  18  O.  C.  A. 
:U4;  In  re  Hydraulic  Steam  Dredge  No.  1, 
80  Fed.  545,  25  C.  C.  A.  628). 

To  give  the  court  jurisdiction  over  a 
contract  as  "maritime,"  it  must  relate  to  the 
trade  or  business  of  the  sea,  or  must  be 
essentially  maritime  in  its  character.  The 
most   enlarged   interpretation   of    the   term 


"maritime,"  as  applied  to  jurisdiction,  has 
not  been  extended  beyond  subjects  or  en- 
gagements which  are  necessarily  connected 
with  services  to  be  rendered  on  tide  waters, 
or  supplies  furnished  to  vessels  in  aid  of  a 
voyage,  or  labor,  or  materials,  or  cash  ad- 
vanced to  obtain  such  supplies.  The  Mary 
F.  Chisholm,  129  Fed.  814,  817  (citing  Scott  v. 
The  Morning  Glory,  21  Fed.  Cas.  845;  Tbe 
Perseverance,  19  Fed.  Cas.  807). 

Charter  party 

A  bond  given  by  the  charterer  of  a  ves- 
sel, to  secure  his  performance  of  the  condi- 
tions of  the  charter  party,  which  neither  re- 
quires nor  authorizes  the  surety  to  perform 
such  contract  in  case  of  the  default  of  the 
principal,  but  merely  to  respond  in  damages 
for  its  breach,  is  not  a  "maritime  contract" 
Pacific  Surety  Co.  v.  Leatham  &  Smith  T.  & 
W.  Co.,  151  Fed.  440,  444,  80  C.  C.  A.  670. 

Repairs  to  Tessel 

A  contract  for  repairs  to  he  furnished  to 
a  canal  boat  engaged  in  navigating  the  Erie 
Canal  and  Hudson  river  is  a  **maritime  con- 
tract," and  proceedings  to  enforce  a  lien  for 
the  repairs  furnished  are  within  the  exclu- 
sive admiralty  jurisdiction  of  the  federal 
courts,  though  such  repairs  were  made  in  dry 
dock.  Perry  v.  Haines,  24  Sup.  Ct.  8,  10, 191 
U.  S.  17,  48  L.  Ed.  73. 

Wliarf ase  ttontraot 

A  contract  relating  to  wharfage,  as  un- 
derstood in  the  laws  and  usapres  of  maritime 
affairs,  is  clearly  a  "maritime  contract"  The 
James  T.  Furber,  129  Fed.  808,  810. 

MARITIME  URN 

A  "maritime  lien"  enables  a  creditor, 
without  notice  to  the  debtor  and  without  giv- 
ing him  the  protection  of  the  bond  for  il- 
legal proceedings,  to  attach  and  seize  a  ves- 
sel, though  she  is  loaded  with  frdght  and 
passengers  and  about  to  proceed  on  a  voyage. 
One  who  maliies  repairs  on  a  vessel  in  a  for- 
eign port  under  a  contract  with  the  known 
owner  then  present  is  not  entitled  to  a  mar- 
itime lien  therefor,  in  the  absence  of  a  con- 
tract for  a  lien,  express  or  imidied,  or  a  mu- 
tual understanding  that  the  repairs  were  fur- 
nished on  the  credit  of  the  vessel,  and  the 
burden  of  proving  such  contract  of  under- 
standing rests  on  the  party  asserting  the  lien. 
The  CUuton,  160  Fed.  421,  422,  87  O.  0.  A. 
373. 

A  provision  of  a  bill  of  lading  issued  by 
a  steamship  company  that  ''the  carrier  shall 
have  a  lien  on  the  goods  for  all  freights, 
primages,  and  charges"  does  not  affect  or 
change  the  nature  of  the  lien,  which  is  sim- 
ply the  "maritime  lien,"  as  understood  in  the 
jurisprudence  of  the  United  States,  to  pre- 
serve which  the  retaining  of  possession  is 
essential,  although  such  provision  may  In 
some  cases  preserve  the  Uen  where  It  would 
otherwise  l)e  deemed  waived  by  other  provi- 
sions to  the  time  and  manner  of  paying  the 
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fref^t    Portland  Flouring  Mills  Go.  t.  Port- 
land k  AaUtic  S.  S.  Ck>.,  145  Fed.  687,  692. 

''Upon  an  ordinary  contract  of  affreight- 
ment, the  lien  of  the  shipper  Is  a  'maritime 
Hen,'  and  a  proceeding  in  rem  to  enforce  it 
is  within  the  exclusive  original  cognizance  of 
courts  of  admiralty."  John  Meunier  Gun  Ck). 
V.  Lehigh  Valley  Transp.  CJo.,  101  N.  W.  886, 
388,  123  Wis.  143  (quoting  and  adopting  defi- 
nition in  The  Belfast,  7  Wall.  624,  19  L.  Ed. 
266). 

Credit  of  Tessel 

"Owing  to  the  underlying  necessities 
of  conmierce,  and  to  the  wandering  charac- 
ter of  a  ship,  courts  of  admiralty  will  infer, 
in  the  absence  of  proof  to  the  contrary,  that, 
where  supplies  necessary  for  the  accomplish- 
ment of  the  ship's  Toyage  are  furnished  in  a 
foreign  port  on  the  order  of  the  captain  of  a 
sblp,  or  the  ship's  agent,  and  even  under  some 
circumstances  by  the  owner,  they  are  fur- 
nished on  the  credit  of  the  ship.  •  ♦  • 
These  facts  and  conditions  being  proved,  are 
held  ground  for  the  reasonable  presumption 
of  credit  to  the  ship  and  a  consequent  lien. 
The  same  presumption  Is  held  to  arise  as  to 
certain  maritime  services  rendered  to  a  ship, 
independently  of  its  character  as  domestic 
or  foreign.  The  lien  to  which  the  ship  Is 
thus  subjected  is  created,  not  so  much  for 
the  benefit  of  the  creditor,  but  for  the  bene- 
fit of  commerce.  •  ♦  ♦  It  would  be  an 
abuse  of  the  administration  of  the  law  of 
maritime  lien  to  decree  a  Hen  for  services 
not  clearly  proved  to  have  been  entirely  mar- 
itime and  rendered  to  the  particular  res  upon 
which  the  lien' Is  claimed.  A  lien  does  not, 
and  should  not,  attach  for  a  sui)posed  credit 
given  to  a  vessel,  unless  the  service  or  sup- 
plies  are  clearly  shown  to  have  been  ren- 
dered or  furnished  to  the  particular  vessel 
to  which  the  credit  is  given."  The  owner  of 
a  tug  which  was  verbally  hired  by  the  day 
by  the  owner  of  three  dredges  to  "wait  upon" 
sudi  dredges  while  engaged  on  certain  work, 
the  services  rendered  being  the  carrying  of 
coal  and  water  to  the  dredges,  the  towing  of 
scows,  and  of  the  dredges  themselves  when 
necessary,  is  not  entitled  to  a  ''maritime  Hen" 
on  aU  or  any  of  such  dredges  for  a  balance 
due  on  the  contract  which  was  not  one  for 
ordinary  towage  services  to  the  vessels  them- 
selves. The  Allegator,  161  Fed.  37,  30,  40,  41, 
42,  88  C.  C.  A.  201. 

Posseiaion, 

In  a  suit  to  enforce  a  Hen  against  a  tug, 
the  trial  court  in  its  opinion,  in  stating  that 
a  party  could  not  authorize  the  repair  of  the 
tug  In  such  manner  as  to  give  the  person  re- 
palrin|s;  it  a  maritime  Hen  thereon,  used  the 
words  "maritime  Hen"  in  a  general  or  non- 
technical sense  as  being  a  Hen,  the  subject- 
matter  of  which  was  a  vessel,  and  not  in  Its 
technical  sense,  as  distinguished  from  a  com- 
mon-law or  possessory  Hen.  The  Robert  R. 
Kirkland,  163  Fed.  863,  866,  83  0.  0.  A.  46. 


IKARITIME  SfiBVXOE 

See  Mariners*  Service. 

Services  in  making  repairs  on  a  ship  or 
vessel,  whether  In  or  out  of  the  water,  are 
''maritime  services."  Simmons  ▼.  The  Jeffer- 
son, 30  Sup.  Ct.  64,  68,  216  U.  S.  130,  64  L. 
Ed.  126,  17  Ann.  Gas.  907  (dtlng  Peyroux  v. 
Howard,  7  Pet  [32  U.  S.]  324,  8  L.  Ed.  700). 

MARK 

See  Distinguishing  Mark;  High- Water 
Mark;  Invoiced  as  Per  Cost  Mark; 
Low-Water  Mark;  Trade-Mark j  Val- 
id Voting  Mark ;  Visible  Mark« 

As  sisnatiure 

See  Sign— Signature. 

As  snlMeription 

See  Subscribe — Subscription. 
Stook 

Under  Pen.  Code  CaL  I  367,  making  any 
one  guilty  of  a  criminal  offense  who  marka 
or  brands,  or  alters  or  defaces  the  mark  or 
brand,  of  horses  or  cattle,  with  intent  there- 
by to  steal  the  same  or  to  prevent  identifica- 
tion thereof  by  the  true  owner,  one  who  sUt 
the  ears  of  a  colt  owned  by  another  thereby 
"marked"  the  same  if  the  act  is  done  with 
intent  to  prevent  its  identification  by  the 
owner,  although  the  mark  so  placed  upon 
the  animal  may  not  be  a  conventional  one, 
indicative  of  ownership.  People  v«  Strom- 
beck,  78  Pac.  472,  473,  145  Cal.  110. 

MARK  OF  PUKOTUATION 

See  Punctuation. 
As  word,  see  Word. 

MARKED  RALLOT 

See  Distinguishing  Mark& 

MARKED  CORNERS 

"Marked  corners"  (1.  e.,  those  clearly 
identified,  and  which  are  notorious  objects) 
are  the  most  satisfactory  evidence  of  the 
location  of  a  patent.  Morgan  v.  Renfro,  99 
S.  W.  311,  313,  124  Ky.  314. 

MARKED  LIKE 

Where  bearing  trees  are  called  for  at 
the  eastern  end  of  a  northern  boundary  line 
of  a  survey  and  a  stake  at  the  western  ter- 
minus, there  is  a  presumption  that  the  line 
was  actually  surveyed,  and  the  comers  iden- 
tified by  the  bearing  trees  and  the  stake 
making  the  Hue  a  "marked  line."  Goodson 
V.  Fitzgerald  (Tex.)  135  S.  W.  696,  698. 

MARKED  OFF 

When  a  case  is  "marked  off,"  it  lis.  meant 
that  It  would  again  appear  on  the  caU  cal- 
endar after  causes  on  that  calendar  had  been 
disposed  of.  Hoberman  v.  Diamond,  130  N. 
Y.  Supp.  139. 

Side  lights  on  a  caboose,  showing  green 
In  front  and  red  behind,  are  designed  as 
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markers"  for  the  engineer  and  front  brake- 
man,  80  that,  if  the  train  parts  at  night,  it 
can  he  readily  discovered.  Texas  &  N.  O. 
R.  Co.  V.  Stewart,  71  S.  W.  330,  331,  30  Tex. 
Civ.  App.  408. 

MARKET 

See  Free  Market;   Open  Market;   Prin- 
cipal Market 

As  public  place  for  sale 

The  term  "market"  as  used  in  Sanitary 
Code,  City  of  New  York,  §  82,  providing  that 
no  person  shall  kill  or  dress  any  animal  or 
meat  in  any  market,  includes  and  applies  to 
any  premises  exclusively  devoted  to  market 
purposes,  and  hence  applies  to  premises  con- 
veyed to  the  city  of  Brooklyn  and  known  as 
the  wallabout  market  lands.  Bird  v.  Grout, 
»4  N.  Y.  Supp.  127,  128,  106  App.  Div.  159. 

A  space  under  the  approach  of  a  bridge, 
occupied  by  fish  peddlers  pursuant  to  the 
permission  of  the  commissioner  of  bridges, 
in  consideration  of  payments  made  by  them 
to  the  city  of  New  York,  is  a  "market," 
though  not  formally  so  declared,  as  author- 
ized by  Creator  New  York  Charter,  §  47,  and 
it  is  under  the  control  of  the  comptroller  and 
his  department,  as  authorized  by  section  151, 
and  not  under  the  management  of  the  bridge 
commissioner,  under  sections  595  and  596. 
Sorgen  v.  Prendergust,  123  N.  Y.  Supp.  765, 
766,  68  Misc.  Rep.  189. 

MARKET  PRICE 

See  Current  Market  Price. 

The  measure  of  damages  for  breach  of 
contract  to  deliver  bonds  of  a  corporation, 
the  consideration  for  which  has  been  paid, 
is  the  value  of  the  bonds  at  the  time  they 
should  have  been  delivered  under  the  con- 
tract with  interest,  and  such  value  is  prima 
facie  their  face  value,  but  "market  price" 
stands  as  a  criterion  of  value,  and  In  such 
cases  what  is  called  the  "market  price''  or 
the  quotation  of  the  articles  for  a  given  day 
is  not  the  only  evidence  of  value,  and  the 
true  value  may  be  drawn  from  other  sources. 
Henry  v.  North  American  Uy.  Const  Co.,  158 
Fed.  79,  81,  85  C.  C.  A.  409. 

In  the  absence  of  a  definite  agreement  in 
a  contract  of  sale,  the  "market  price"  of 
goods  to  be  delivered  is  the  price  prevailing 
at  the  time  and  place  of  delivery,  but,  if 
there  is  no  market  price  at  the  place  of  de- 
livery, the  value  of  the  goods  should  be  de- 
termined at  the  nearest  place  where  they 
have  a  market  value  by  the  addition  or  de- 
duction of  the  difference  in  the  cost  of  de- 
livery. South  Gardiner  Lumber  Co.  v.  Brad^- 
street,  53  Atl.  1110,  1111,  97  Me.  165. 

The  measure  of  damages  for  failure  to 
deliver  coal  sold  by  a  wholesaler  to  a  re- 
tailer is  the  excess.  If  any,  of  the  whole- 
sale "market  price"  of  the  coal  at  the  place 
.of  delivery  at  the  date  fixed  for  d^very,  and  ^ 


the  price  agreed  on  between  the  partiea, 
when  there  is  a  wholesale  market  prioe  at 
the  place  of  delivery,  which  market  price  is 
the  wholesale  prioe.  Righter  y.  Clark,  60 
Atl.  741,  742,  78  Conn.  9, 112  Am.  St  Rep.  8i 

Where  plaintiff  purchased  coal  of  de- 
fendant, and  defendant  failed  to  famish  It, 
the  "market  price*'  was  the  price  at  whieh 
plaintiff  could  have  obtained  other  coal  of 
like  kind  in  that  region,  and  the  measure  of 
damages  was  the  difference  between  the  cod- 
tract  price  and  this  market  price  of  the  coal 
at  the  time  it  should  have  been  delivered, 
but,  if  there  was  no  available  market  In 
which  plaintiff  could  purchase  coal  of  tbe 
same  description,  on  defendant's  refusal  to 
perform  plaintiff  was  entitled  to  recover  the 
difference  between  the  price  at  which  he 
had  contracted  to  buy  the  coal  and  wtlat  he 
was  to  receive  therefor  from  his  vendee. 
Wilmoth  y.  Hamilton,  127  Fed.  48,  53,  61 
C.  C.  A.  584. 

As  fixed  by  buying:  and  sellinK 

The  "market  price"  of  an  article  is  the 
usual  standard  for  measuring  its  value:  it 
being  worth  what  it  may  bo  reasonably  sold 
for.  lUirke  Hollow  Coal  Co.  y.  Lawson,  131 
S.  W.  657,  151  Ky.  305. 

The  market  price  of  an  article  com- 
monly dealt  in  is  the  sum  fixed  by  the  con- 
sensus of  buyers  and  sellers  dealing  in  the 
article,  and  proof  of  the  price  obtained  at 
an  actual  bona  fide  auction  sale,  though 
there  is  but  one  bidder,  is  competent  on  the 
question  of  market  value;  for  the  term 
"market"  assumes  the  existence  of  trade, 
and  price  is  fixed  in  trade  by  the  highest 
bidder  and  the  lowest  offerer.  Carey  Lith- 
ograph Co.  V.  ^lagazine  &  Book  Co.,  127  N.  I. 
Supp.  300,  302,  70  Misc.  Rep.  541. 

As  prioe  In  market  with  open  eontpeti- 
tion 

One  suing  for  breach  of  contract  to  let 
to  him  a  contract  to  print  advertising  litho- 
graphs, provided  it  met  the  market  price, 
must  show  affirmatively  that  it  met  the  "mar- 
ket price,"  which  is  the  price  fixed  by  buyer 
and  seller  in  an  open  market  in  the  usual 
and  ordinary  course  of  lawful  trade  and 
competition.  Carey  Lithograph  Co.  v.  Mai;:i- 
zine  &  Book  Co.,  127  N.  Y.  Supp.  300,  302, 
70  Misc.  Rep.  511. 

MARKET  PURPOSE 

The  erection  and  maintenance  of  a 
slaughter  house  is  not  a  "market  purpose" 
within  the  meaning  of  a  conveyance  to  a 
city  of  land  "for  market  purposes,  and  for 
ships,  canals,  and  piers  and  other  public 
works,  in  connection  with  such  market  pur- 
poses." Bird  V.  Grout,  M  N.  Y.  Supp.  127, 
128,  106  App.  Div.  150. 

MARKET  VALUE 

See  Actual  Market  Value ;  Cash  Biarkct 
Value;  Current  Market  Value;  Fair 
Market  Value;  HlglMSt  Market  Value. 
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"The  words  'market  valne^  liave  a  plain, 
definite,  and  well-understood  meaning,  as  in- 
telligible to  the  jnry  as  to  the  court"  Hence 
an  attempt  by  the  court  to  make  them  clear- 
er  by  definition  would  tend  to  confuse  rather 
than  to  enlighten.  Atlantic  Baggage  Co.  t. 
llizo,  61  S.  E.  844,  847,  4  6a.  App.  407. 

**Market  Yalue"  is  no  other  than  the 
fair  Talue  of  property  as  between  one  desir- 
ing to  pnrdiase  and  another  desiring  to  sell. 
Hetland  ▼.  Bilstad,  118  N.  W.  422,  428,  140 
Iowa,  411. 

*'Market  value"  is  said  to  be  such  sum 
of  money  as  the  property  is  worth  in  the 
market  generally  to  the  persons  who  would 
pay  the  Just  and  full  value  for  what  the 
property  would  bring  at  a  fair  sale,  where 
one  party  wants  to  sell  and  the  other  to 
buy.  Redhead  Bros.  v.  Wyoming  Cattle  Iny. 
Co.,  102  N.  W.  144,  147,  126  Iowa,  410  (quot- 
ing and  adopting  definition  in  Little  Rock 
Junction  Ry.  v.  WoodrulT,  5  S.  W.  792,  40 
Ark.  300,  4  Am.  St  Rep.  61;  Low  v.  Rail- 
road, 3  AtL  739,  63  N.  H.  557;  Esch  v. 
Chicago,  M  &  St  P.  Ry.  Co.,  89  N.  W.  129, 
72  Wis.  231 ;  Kansas  City,  W.  &,  N.  W.  R. 
Co.  V.  Fisher,  30  Pac.  Ill,  49  Kan.  17;  Law- 
rence v.  City  of  Boston,  119  Mass.  128). 

In  view  of  the  difficulty  of  forming  a 
proper  conception  of  the  word  "value**  and 
of  ascertaining  what  is  called  "market  val- 
ne,"  where  there  is  no  open  market  recording 
numerous  transactions,  courts  have  adopted 
as  the  equivalent  of  "market  value"  the 
phrase  **what  the  property  Is  worth  or  will 
sell  for  as  between  one  who  wants  to  pur- 
chase and  one  who  wants  to  sell."  Milwau- 
kee Trust  Co.  V.  City  of  Milwaukee,  138  N. 
W.  707,  710,  151  Wis.  224. 

Since  the  word  "market*'  conveys  the 
idea  of  .selling,  the  term  "market  value** 
would  seem  to  mean  the  selling  value.  It 
is  the  price  which  an  article  will  bring  when 
offered  for  sale  in  the  market  It  is  the 
highest  price  which  those  having  the  ability 
and  occasion  to  buy  are  willing  to  pay. 
Brown  v.  W.  T.  Weaver  Power  Co.,  52  S.  B. 
954,  955,  140  N.  C.  333  (citing  Little  Rock 
Junction  Ry.  v.  Woodruff,  5  S.  W.  792,  49 
Ark.  381,  4  Am.  St  Rep.  51). 

The  "market  value"  of  land  is  the  price 
that  would  in  all  probability  result  from  fair 
negotiation,  where  the  seller  is  willing  to  sell 
and  the  buyer  desires  to  buy.  Maxon  v. 
Gates.  116  N.  W.  758,  765,  136  Wis.  270. 

The  term  "market  value,**  as  applied  to 
goods  is  the  price  at  which  the  goods  can  be 
replaced  for  money  in  the  market.  Rosen- 
kranz  v.  Jacobowltz,  99  N.  Y.  Supp.  469,  470, 
50  Misc.  Rep.  580  (citing  Wehle  v.  Havlland, 
69  N.  Y.  448). 

"Bouvier  defines  'market  value*  as  a 
price  established  by  public  sales  in  the  way 
of  ordinary  business,  and  In  Sloan  v.  Baird, 
56  N.  E.  753,  162  N.  Y.  330,  the  Court  of 


Appeals  said  that  the  market  value  of  prop- 
erty is  established  when  other  property  of 
the  same  kind  has  beoi  the  subject  of  pur- 
chase or  sale  to  so  great  an  extent  and  in 
so  many  instances  that  the  value  becomes 
fixed.*'  Ran  v.  Seidenberg,  101  N.  Y.  Supp. 
798,  799,  53  Misc.  Rep.  386. 

The  '*market  value**  of  an  article  of  mer- 
chandise is  the  price  at  which  its  owner  or 
producer  holds  it  for  sale;  the  price  at 
which  it  is  freely  offered  in  the  market  to 
all  the  world;  such  price  as  dealers  in  the 
article  are  willing  to  receive  and  purchasers 
are  required  to  pay,  when  the  goods  are 
bought  and  sold  In  the  ordinary  course  of 
trade.  Under  a  clause  of  a  charter  party 
for  a  steamer,  which  required  the  charterer 
to  pay  for  the  coal  in  the  vessel's  bunkers 
at  the  time  of  her  delivery  at  the  current 
"market  price,**  the  price  actually  paid  by  the 
charterer  in  the  port  of  delivery  for  coal 
bought  in  the  open  market  to  fill  the  bunk- 
ers, and  also  for  other  vessels  at  the  same 
time,  wiU  be  accepted  as  fixing  the  market 
price  rather  than  the  price  given  the  own- 
ers on  mere  inquiries  without  any  attempt 
to  purchase.  Glascow  Steam  Shipping  Co.  v. 
Tweedie  Trading  Co.,  154  Fed.  84,  85  (citing 
Cliquot's  Champagne,  8  Wall.  [70  U.  S.]  114, 
125,  18  L.  Ed.  116). 

The  "market  value"  of  goods  Is  the  price 
at  which  the  owner  or  producer  holds  them 
for  sale;  the  price  at  which  they  are  freely 
offered  in  the  market;  such  prices  as  deal- 
ers in  the  goods  are  willing  to  receive  and 
purchasers  are  made  to  pay  when  the  goods 
are  bought  in  the  ordinary  course  of  trade. 
British  &  Foreign  Marine  Ins.  Co.  v.  Mal- 
donado  &  Co.,  182  F.  744,  748,  106  C.  C.  A. 
122. 

In  an  action  against  a  railroad  company 
for  burning  plain  tiff  *s  grass,  a  witness  testi- 
fied that  the  grass  had  a  "market  value'*  and 
that  the  witness  had  a  "pretty  good  idea*' 
thereof.  He  was  then  asked  what  the  mar- 
ket value  was,  and  answered  that,  consider- 
ing the  number  of  cattle  on  the  land  at  the 
time  and  what  it  was  used  for  and  was 
going  to  be  used  for,  the  grass  was  worth 
from  $1.50  to  |2  per  acre.  He  then  stated, 
after  objection,  that  he  wanted  to  state  what 
kind  of  cattle  plaintiff  had  there,  and  what 
he  was  using  it  for,  and  again  stated  that 
under  such  conditions  the  grass  was  worth 
from  $1.50  to  $2  per  acre.  Held,  that  such 
evidence  was  Inadmissible  as  not  showing 
"market  value.**  Texas  &  P.  R.  Co.  v.  Pem- 
berton,  95  S.  W.  1080,  43  Tex.  Civ.  App.  291. 

In  an  action  against  a  railroad  company 
for  damages  to  a  shipment  of  cattle,  where 
it  appeared  that  cattle  of  that  kind  were  not, 
during  the  season  of  shipment,  bought  or 
sold  at  the  point  of  delivery,  evidence  of  the 
price  paid  for  tbe  cattle  at  the  point  of 
shipment  is  admissible  on  the  question  of 
their  actual  value,  there  being  no  competent 
evidence  of  their  "market  value,"  which  can 
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be  established  only  by  showing  that  cattle 
of  like  quality  had  been  bought  and  sold  at 
that  place  daring  the  season  in  sufficient 
quantities,  and  often  enough  to  establish  a 
market  price.  Houston  &  T.  C.  R.  Go.  v. 
Orowder  (Tex.)  152  S.  W.  183,  184. 

In  an  action  for  the  destruction  of  a 
house  by  fire  from  a  railroad  engine,  the  court 
instructed  that,  as  to  the  dwelling  house, 
plaintiffs  measure  of  damages  was  the  ''rea- 
sonable cash  value"  of  the  dwelling  when  de- 
stroyed, and  the  measure  of  damages  for 
destruction  of  the  household  goods  was  the 
"reasonable  value"  of  said  goods  at  the  time 
of  the  destruction.  Held,  that  the  Instruction 
was  not  erroneous  for  using  the  words  "cash 
value"  instead  of  "market  cash  value"; 
**market  value"  being  the  cash  value  for 
which  an  article  will  sell  for  in  cash  on  the 
market,  and  reasonable  "cash  value"  being 
equivalent  to  reasonable  "market  cash  val- 
ue." Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Murray  (Tex.)  150  S.  W.  217,  218. 

Where  a  wholesaler  bought  coal  not  for 
sale  in  the  retail  market,  but  to  dealers  only, 
the  market  value  was  the  wholesale  price 
and  not  the  retail  one,  as  between  the  parties 
to  the  sale.  Tuttle-Chapman  Coal  Co.  v. 
Coaldale  Fuel  Co.,  113  N.  W.  827,  830,  136 
Iowa,  382. 

The  "market  value"  of  an  advertising 
contract  probably  means  the  net  value,  or 
the  difference  between  the  stipulated  price 
and  the  cost  of  doing  the  work.  In  an  ac- 
tion against  a  newspaper  for  breach  of  con- 
tract for  the  insertion  of  advertising  matter 
to  be  used  in  the  year  as  the  advertiser 
might  require,  rate  cards  showing  the  rates 
for  advertisements  of  a  given  length  for  a 
given  number  of  times,  but  not  showing  rates 
for  such  a  contract  as  the  one  in  question, 
are  inadmissible.  Boston  Outfitting  Co.  v. 
People  &.  Patriot  Co.,  63  Ati.  229,  230,  73  N. 
H.  506. 

Since  the  market  value  of  the  land  con- 
demned should  be  determined  from  sales  ac- 
tually made  so  as  to  necessitate  a  demand, 
it  was  proper  for  an  instruction  defining 
"market  value"  to  include  a  demand  for  the 
land  as  a  requisite  to  the  existence  of  a  mar- 
ket value.  Denver  N.  W.  &  P.  Ry.  Co.  v. 
Howe,  112  Pac.  779,  781,  49  Colo.  256  (citing 
5  Words  and  Phrases,  p.  4383). 

The  "market  value  of  land"  is  generally 
based  upon  its  extent,  the  character  of  the 
improvements,  its  productive  qualities,  and 
upon  sales  of  property  in  the  vicinity.  Reed 
V.  Pittsburg,  C.  &  W.  R.  Co.,  59  Atl.  1067, 
1068,  210  Pa.  211  (citing  Pittsburgh,  V.  &  C. 
R.  Co.  V.  Vance,  8  Atl.  764,  115  Pa.  325). 

"  'Market  value,'  as  defined  by  section  19 
of  the  customs  administrative  act,  shall  be 
construed  to  mean  the  export  price  whenever 
goods,  wares,  and  merchandise  are  sold 
wholly  for  export,  or  sold  in  the  home  mar- 


kets only  in  limited  quantities,  liy  reason  of 
which  facts  there  cannot  be  established  a 
market  value  based  upon  the  sale  of  sach 
goods,  wares,  and  merdiandise  in  usual 
wholesale  quantities,  packed  ready  for  ship- 
ment to  the  United  States."  United  States 
V.  Havlland  &  Co.,  167  Fed.  414,  417. 

The  "market  value"  of  merchandise  im- 
ported from  France,  as  defined  in  Customs 
Adndnlstratlve  Act  June  10,  1890,  c.  407,  | 
19,  does  not  Include  the  amount  of  certain 
internal  revenue  imposts  of  that  country 
known  as  the  "octroi  tax"  and  the  "droit  de 
ville,"  which  are  not  general  in  their  appli- 
cation, but  vary  with  the  locality,  and  which 
are  not  collected  if  the  merchandise  is  ex- 
ported. United  States  v.  R.  F.  Downing  & 
Co.,  131  Fed.  653,  654. 

The  "market  value^'  of  logs  was  the 
amoimt  which  buyers  generally  agreed  to 
pay  at  the  time  and  place  in  question,  though 
all  logs  then  being  sold  at  that  place  were 
sold  on  30,  60,  and  90  days'  time  and  not 
for  cash.  Burr's  Ferry,  B.  &  C  Ry.  Co.  v. 
Allen  (Tex.)  149  S.  W.  358,  36L 

While  dogs  are  regarded  as  property  in 
this  state,  they  are  not  generally  placed  on 
the  market  for  sale,  and  ordinarily  have 
no  "market  value,"  though  they  may  be  in 
some  instances  of  value  to  the  owner.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Blake,  95  S.  W.  503^ 
594,  43  Tex.  dr.  App.  180. 

As  price  at  or  near  time  or  plaoe 

"  'Market  value'  is  said  to  mean  the 
price  or  sum  for  which  an  equivalent  could 
be  reasonably  and  fairly  purchased  at  or 
near  the  place  where  the  property  should 
have  been  delivered  and  within  a  reasonable 
time  after  a  refusal  to  deliver."  Redhead 
Bros.  V.  Wyoming  Cattle  Inv.  Co.,  102  N.  W. 
144, 147, 126  Iowa,  410  (quoting  and  adopting 
definition  in  Bullard  v.  Stone,  8  Pac.  17,  67 
Cal.  480;  Uttle  Rock  Junction  Ry.  v.  Wood- 
ruff, 5  S.  W.  792.  49  Ark.  390,  4  Am.  St 
Rep.  51). 

The  market  value  of  an  article  at  any 
given  time  is  fixed  by  sales  made  at  or  about 
that  time,  and  the  price  as  fixed  by  specific 
contracts  previously  entered  into  is  inadmis- 
sible. Carle  v.  Nelson,  130  N.  W.  467,  468, 
145  Wis.  593. 

latrinsio  Talne  diitiagwished 

While  the  term  "market  value"  is  not 
synonymous  with  "intrinsic  value" — ^the  one 
meaning  the  actual  price  at  which  the  com- 
modity is  commonly  sold  and  the  other  its 
true,  inherent,  and  essential  value,  independ- 
ent of  accident,  place  or  person,  the  same  ev- 
erywhere and  to  every  one — yet  the  latter  is 
so  generally  a  factor  in  the  former  that  a 
thing  which  has  no  intrinsic  value  is  gener- 
ally without  market  value,  and  therefore, 
where  a  party  was  prepared  to  meet  an  issue 
as  to  the  market  value  of  animals,  the  re- 
fusal of  a  continuance  to  procure  evidence 
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to  meet  an  iasae  as  to  their  ixitrtnd.c  value 
presented  by  a  trial  amendmant  was  not  prej- 
ndldaL  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Clem- 
ents &  Carroll,  116  8.  W.  Wi,  066^  08  Tex. 
017.  App.  143. 

« 

Priee  at  forced  sale 

"The  'market  value'  of  land  is  usually 
declared  to  be,  not  what  the  land  would 
bring  at  a  forced  sale^  but  what  it  would 
bring  in  the  hands  of  a  prudent  seller, 
at  liberty  to  fix  the  time  and  conditions  of 
sale.  What  property  would  bring  at  a  fair 
public  sale  where  one  party  wanted  to  sell 
and  another  wanted  to  buy  may  be  taken  as 
a  criterion  of  its  market  value."  Madison- 
YiUe,  H.  &  E.  R.  Co.  v.  Ross,  103  S.  W.  830, 
331,  126  Ky.  138,  18  L.  R.  A.  (N.  S.)  420. 

The  ''market  value"  of  land  is  not  the 
price  it  would  bring  at  public  auction  and 
forced  sale  for  cash,  but  such  price  as  could 
be  obtained  for  it  from  the  usual  and  ordi- 
nary terms  of  private  sale.  Metropolitan  St. 
Ry.  Ca  V.  Walsh,  04  S.  W.  860,  868,  197  Mo. 
392  (citing  and  approving  the  definition  in 
Missouri  Pac.  Ry.  Co.  v.  Porter,  20  S.  W.  568, 
112  Mo.  360). 

Price  at  free  sales 

"  'Market  value*  means  the  fair  value  as 
between  one  who  wants  to  purchase  and  one 
who  wants  to  sell ;  not  what  could  be  obtain- 
ed for  it  under  peculiar  circumstances  when 
a  greater  than  its  fair  price  could  be  obtain- 
ed, nor  its  speculative  value,  nor  a  value  ob- 
tained from  necessity  of  another,  but  its 
present  value  at  a  sale  which  a  prudent  own- 
er would  make  if  he  had  the  power  of  elec- 
tion as  to  the  time  and  terms."  Madison- 
ville,  H.  &  £.  R.  Co.  v.  Ross,  103  8.  W.  330, 
126  Ky.  138,  13  L.  R.  A.  (N.  8.)  420  (quoting 
and  adopting  the  definition  in  16  Cyc.  p.  685). 

The  "market  value"  of  property  is  de- 
fined as  "the  price  which  it  will  bring  when 
it  is  offered  by  sale  by  one  who  desires  but 
is  not  obliged  to  sell  and  is  bought  by  one 
who  is  under  no  necessity  of  having  It" 
Gnyandotte  Valley  Ry.  Co.  v.  Buskirk,  50  8. 
E.  521,  526,  57  W.  Va.  417,  110  Am.  8t.  Rep. 
785  (citing  Stewart  v.  Ohio  River  R.  Co.,  18 
S.  E.  604,  38  W.  Va.  438 ;  Lewis,  Em.  Dom. 
478 ;  Pittsburgh,  V.  &  C.  Ry.  Co.  v.  Vance,  8 
Atl.  764,  115  Pa.  325;  Lawrence  v.  City  of 
Boston,  119  Mass.  126 ;  Little  Rock  Junction 
Ry.  V.  Woodruff,  5  8.  W.  792,  49  Ark.  381,  4 
Am.  8t  Rep.  51;  5  Words  and  Phrases,  p. 
4383) ;  Seaboard  Air  Line  Ry.  v.  Chamblin, 
60  8.  B.  727,  729,  108  Va.  42 ;  Idaho- Western 
Ry.  Co.  V.  Columbia  (Conference  of  Evangel- 
ical Lutheran  Augustana  Synod,  119  Pac.  60, 
62,  20  Idaho,  568,  38  L.  R.  A.  (N.  S.)  497 ;  In 
re  New  York,  W.  &  B.  Ry.  Co.,  135  N.  Y. 
Supp.  234,  239, 151  App.  Div.  60 ;  In  re  Block 
Bounded  by  Avenue  A  ft  First  Ave.,  122  N. 
V.  Supp.  321,  333,  66  Misc.  Rep.  488 ;  Calor 
Oil  ft  Qas  Co.  V.  Franzell,  109  8.  W.  328^  882, 
128  Ky.  715,  36  U  R.  A.  (N.  S.)  456. 


The  value  which  the  law  gives  in  fixing 
damages  for  the  destruction  of  property  is 
"market  value,"  which  is  that  reasonable 
sum  which  the  property  will  bring  on  a  fair 
sale  when  sold  by  a  man  willing,  but  not 
obliged,  to  sell,  to  a  man  willing,  but  not 
compelled,  to  buy.  Allen  v.  Chicago  ft  N.  W. 
Ry.  Co.,  129  N.  W.  1094,  1095, 145  Wis.  263. 

In  the  absence  of  proof  that  articles  in 
controversy  furnished  by  claimant  for  dece- 
dent's funeral  were  not  sold  under  fair  trade 
conditions,  or  that  competition  had  been  sti- 
fied  or  prices  otherwise  inflated,  their  reason- 
able value  was -their  "market  value"  at  the 
place  where  they  were  sold,  by  which  is 
meant  the  prices  which  the  articles  cus- 
tomarily brought  at  the  time.  Wagoner  Un- 
dertaking Co.  V.  Jones,  114  S.  W.  1049,  1051, 
134  Mo.  App.  101. 

Our  general  tax  act  practically  defines 
the  "market  value  of  land"  as  "the  price  it 
would  sell  for  at  a  fair  and  bona  fide  sale 
by  private  contractor."  Long  Dock  Co.  v. 
State  Board  of  Assessors,  73  Atl.  53,  57,  78 
N.  J.  Law,  44. 

Price  im  opea  market 

The  "market  value"  of  secondhand  goods 
is  what  it  will  cost  one  to  purchase  them  in 
the  open  market,  and  the  testimony  of  a  sec- 
ondhand dealer  that  he  had  examined  sec- 
ondhand furniture,  and  that  it  was  worth  a 
specified  sum,  when  new,  and  a  specified  sum 
in  the  condition  it  was  in,  without  stating 
whether  he  meant  what  be  would  give,  or 
what  he  would  ask  for  it,  does  not  prove 
market  value.  Souther  v.  Hunt  (Tex.)  141  8. 
W.  359,  361. 

Ck)de,  I  1305,  provides  that  all  property 
subject  to  taxation  shall  be  valued  at  its  ac- 
tual value,  which  means  Its  value  in  the  mar- 
ket in  the  ordinary  course  of  trade.  Held, 
that  the  market  value  in  "ordinary  course  of 
trade"  can  have  reference  to  nothing  but  the 
selling  value;  that  is,  the  sum  which  In  all 
probability  can  be  realized  therefrom  if  ex- 
posed for  sale  on  the  open  market  First  Nat. 
Bank  of  Esthervllle  v.  City  Council  of  Es- 
therville,  112  N.  W.  829,  832,  136  Iowa,  203. 

In  the  statement  of  the  rule  that,  where 
a  common  carrier  falls  to  deliver  merchan- 
dise within  a  reasonable  time,  the  measure  of 
damages  is  the  depredation  in  the  market 
value  between  the  date  on  which  the  delivery 
should  have  been  made  and  the  date  on  which 
it  was  made,  the  term  "market  value"  means 
the  value  at  which  the  article  would  be  sold 
in  the  open  market  in  the  quantities  as  car- 
ried, and  where  the  articles  shipped  are  mer- 
chandise in  large  quantities,  it  is  improper 
to  measure  the  damages  by  the  market  value 
of  such  merchandise  when  sold  at  retail. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Broe,  86  Pac. 
441,  443,  16  Okl.  25. 

"Market  value"  is  the  highest  price  ob- 
tainable in  the  open  market  f(Hr  cash,  and  an 
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instruction  that  the  market  value  of  land  Is 
the  highest  price  which  the  land  will  bring 
in  the  market  regardless  of  the  causes  that 
contribute  to  Its  value  Is  Incorrect.  Lands 
may  bring  In  the  market  under  peculiar  cir- 
cumstances and  on  very  favorable  terms 
much  more  than  a  fair  cash  value.  Dady  v. 
Condlt,  70  N.  B.  1068,  1092.  209  IlL  488. 

Value  synonymoiu 

Value  as  importing   market  value,  see 
Value. 

The  words  "value"  and  "market  value" 
are  often  used  interchangeably,  and  both  as 
being  the  equivalent  of  "actual  value"  and 
"salable  value."  Hetland  v.  Bilstad,  118  N. 
W.  422,  423, 140  Iowa,  411. 

The  words  "market  value,"  as  used  in 
Pol.  Code,  §  3627,  providing  that  the  propor- 
tionate value  of  the  stock  of  domestic  cor- 
porations for  purposes  of  assessment  or  tax- 
ation should  be  its  "market  value,"  are  syn- 
onymus  with  the  terms  "value"  and  "full  cash 
value"  as  used  in  section  3617.  Crocker  v. 
Scott,  87  Pac.  102,  106, 149  Cal.  575. 

"Market  value"  is  synonymous  with  the 
terms  "value"  and  "full  cash  value,"  defined 
by  Pol.  Code,  §  3617,  as  the  amount  at  which 
the  property  would  be  taken  in  payment  of  a 
just  debt  from  a  solvent  debtor,  and  the  mar- 
ket value  of  stock,  fairly  represents  its  full 
cash  value  in  absence  of  exceptional  cir- 
cumstances giving  it  an  abnormal  value,  so 
that  any  inference  of  fraud  by  the  placing  of 
an  excessive  valuation  on  stock,  taken  as  a 
basis  for  assessing  a  corporate  franchise,  is 
rebutted  by  a  showing  that  the  value  of  the 
franchise  was  ascertained  by  the  approved 
method  of  deducting  from  the  aggregate  mar- 
ket value  pt  its  stock,  the  value  of  its  tangi- 
ble property,  and  taking  the  difference  as  the 
franchise  value.  City  of  Los  Angeles  v.  West- 
ern Union  on  Co..  118  Pac.  720,  721,  161  Cal. 
204. 

The  expressions  "reasonable  worth"  or 
"reasonable  value"  are  not  so  broad  as  "mar- 
ket value."  Alcon  v.  Koons,  82  N.  B.  92,  95, 
84  N.  E.  1104,  42  Ind.  App.  537. 

The  two  expressions  "reasonable  selling 
value"  and  "market  value"  are  In  some  meas- 
ure synonymous,  but  the  usage  of  trade  has 
affixed  a  technical  meaning  to  "market  val- 
ue." The  selling  value  of  an  article  is  often 
equivalent  to  its  actual  value,  and  should  l»e 
so  regarded  in  the  case  of  a  seller  suing  to 
recover  for*  stoves  specially  made  for  a  buy- 
er, and  which  the  latter  refused  to  accept; 
that  being  necessary  in  order  that  the  seller 
may  be  reimbursed  fully.  St.  Louis  Range 
Co.  V.  Kllne-Drummond  Mercantile  Co.,  96  S. 
W.  1040,  1043,  120  Mo.  App.  438. 

When  applied  to  property,  and  no  qual- 
ification is  expressed  or  implied,  "value" 
means  the  price  which  the  property  could 
command  in  the  market.  By  the  term  "value 
o£   stock"  is   usually   meant  market  value. 


Text-writers  use  the  terms  "value"  and  "mar- 
ket value"  as  Interchangeable,  and  both  as 
being  equivalents  of  actual  value,  salable 
value,  and,  in  proper  cases,  rental  value. 
In  an  action  against  a  railroad  company  for 
killing  horses,  plaintiff  alleged  that  at  the 
time  they  were  killed  "they  were  then  and 
there  each  respectively  of  the  reasonable  val- 
ue as  follows,  viz.:  One  •  •  ♦  was  of 
the  value  of  $375,  and  the  other  *  •  * 
was  of  the  value  of  $175."  Held  that,  in  the 
absence  of  an  exception  thereto,  proof  dther 
of  the  market  value  of  the  horses  or  of  the 
intrinsic  value  was  admissible,  but  that  in 
the  absence  of  any  showing  that  they  had  no 
market  value  nor  real  value,  and  that  they 
cannot  be  reproduced  or  replaced,  it  was  er- 
ror to  admit  evidence  as  to  the  value  of  the 
horses  to  plaintiff.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Crews,  120  S.  W.  1110,  1111, 
54  Tex.  Civ.  App.  548  (quoting  and  adopting 
definitions  in  8  Words  and  Phrases,  pp.  7278, 
7279). 

"Market  value"  is  synonymous  with  the 
actual  money  value  of  property.  All  artides 
of  personal  property,  however,  do  not  have 
an  established  "market  value"  fixed  by  cur- 
rent sales  of  such  property  in  the  ordinary 
course  of  business,  so  that  the  price  current- 
ly realized  can  be  looked  to  in  aacertainment 
of  the  actual  value.  G^ie  "market  value"  of 
property  is  established  when  other  property 
of  the  same  kind  has  been  the  subject  of  pur 
chase  or  sale  to  so  great  an  extent,  and  in 
so  many  instances,  that  the  value  becomee 
fixed.  The  damages  for  wrongful  attach- 
ment of  a  stock  of  goods,  so  far  as  they  are 
concerned.  Is  not  what  they  brought  at  the 
sale  under  the  attachment,  or  what  they 
would  have  sold  at  retail,  but  their  actoal 
value  at  the  time  and  place  of  seizure,  which 
to  the  extent  that  the  goods  were  new,  is  the 
cost  of  replacing  them  (that  is,  their  whole- 
sale price,  plus  freight);  such  cost,  however, 
being  only  a  relevant  circumstance  as  to  the 
value  of  old  and  shopworn  goods,  which  have 
no  "market  value,"  so  that  an  Instruction  fix- 
ing the  damages  at  the  "market  value/*  and 
defining  this  as  the  value  of  the  goods  when 
sold  in  the  way  of  ordinary  business  for  cash 
in  the  city  of  the  seizure,  Is  erroneous.  State 
ex  rel.  Clark  v.  Parsons,  84  S.  W.  1019.  1021, 
109  Mo.  App.  432  (citing  State,  to  Use  of  Hay- 
den,  V.  Smith,  31  Mo.  566;  Walk^  v.  Bor^ 
land,  21  Mo.  289;  Spencer  v.  Vance,  57  Mo. 
427;  Watson  v.  Harmon,  85  Mo.  443;  SUte 
ex  rel.  Rogers  v.  Gage,  52  Mo.  App.  464; 
State  ex  rel.  Copening  v.  Ryley,  76  Mo.  App. 
412,  416;  Simpson  v.  Alexander,  11  Pae  17L 
35  Kan.  225;  2  Joyce,  Damages,  $  1085;  Gray 
V.  Central  R.  Co.,  52  N.  E.  555,  157  N.  T.  483; 
Sloan  V.  Balrd,  56  N.  E.  752,  162  N.  Y.  327). 

In  an  action  against  a  carrier  to  recover 
for  damages  to  a  car  load  of  cattle,  an  in- 
struction was  given  that  the  measure  of  dam- 
ages proper  to  be  applied  was  the  difference 
between  the  market  value  of  the  cattle,  had 
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tiiey  been  delivered  In  proper  condition,  and 
the  market  value  In  the  condition  in  which 
they  were  delivered.  Held,  that  the  instmc- 
tion  was  not  erroneous  as  using  the  term 
"market  value,"  for,  as  applied  to  cattle,  the 
market  value  is  the  actual  value;  neither 
was  it  erroneous  because  it  did  not  limit  the 
right  of  recovexy  to  such  damages  as  were 
due  to  deftedant's  fault,  where  there  was  no 
proof  that  the  damages  were  not  all  due  to 
defendant's  fault.  Colsch  v.  Chicago,  M.  & 
St  P.  Ry.  Co.  (Iowa)  117  N.  W.  281,  284. 

An  instruction  that  the  damages  for  land 
not  taken  should  be  determined  by  ascertain- 
ing the  "market  value"  of  the  part  not  taken 
as  it  was  when  the  remainder  was  taken,  and 
deducting  therefrom  its  market  value  after 
the  taking,  wiiich  was  pursuant  to  Code  Civ. 
Proc.  §  1249,  except  that  the  quoted  words 
were  substituted  for  "actual  value"  used  in 
the  statute,  was  not  objectionable  for  using 
the  substituted  words;  the  law  holding  the 
maiket  value  as  equivalent  to  the  actual  val- 
ue. Sacramento  Southern  R.  Co.  v.  Heilbron, 
104  Pac.  979,  962,  15tf  Cal.  408. 

In  condemnation  proceedings  to  obtain 
property  for  a  bridge,  an  instruction — that 
the  "market  value*|  of  the  property  means  its 
actual  value,  independent  of  the  location  of 
plaintiff's  bridge  and  approaches  thereon; 
that  is,  the  fair  value  of  the  property  as  be- 
tween one  who  wants  to  purchase  and  the 
one  who  wants  to  sell  it;  not  what  it  could 
be  obtained  for  In  peculiar  circumstances, 
when  greater  than  Its  fair  price  could  be  ob- 
tained, not  its  speculative  value;  not  the  val- 
ue obtained  through  the  necessities  of  anoth- 
er, nor,  on  the  other  hand,  is  it  to  be  limited 
to  that  price  which  the  property  would  bring 
when  forced  off  at  auction  under  the  ham- 
mer— ^is  correct.  Southern  Illinois  &  M. 
Bridge  Co.  v.  Stone,  92  S.  W.  475.  477,  194 
Mo.  175. 

Act  May  20,  1890  (Ky.  St.  1903,  §  3915), 
prohibiting  trusts  to  regulate  the  price  of 
any  article  or  to  limit  the  amount  of  any 
article,  and  Acts  1906,  p.  429,  c.  117,  legaliz- 
ing the  pooling  of  farm  products,  when  con- 
strued in  connection  with  Const.  %  198,  re- 
quiring the  Legislature  to  pass  laws  to  pre- 
vent trusts,  pools,  etc.,  to  depreciate  any  ar- 
ticle below  its  "real  value,**  or  to  enhance  its 
cost  above  its  real  value,  are  not  invalid  be- 
cause uncertain,  for  the  standard  fixed  is 
**real  value,"  which  is  "market  value,"  at  a 
sale  nnder  normal  conditions,  unaffected  by 
any  combination  or  producers  or  dealers 
whose  object  is  to  create  an  abnormal  con- 
dition in  the  market,  and  is  susceptible  of 
proof  by  proof  of  pre-existing  facts.  The 
court  in  distin^shing  this  holding  from  a 
previous  decision  declaring  a  statute  prohib- 
iting railroads  from  charging  "more  than  a 
just  and  reasonable  rate  of  toir*  unconstitu- 
tional, because  of  uncertainty  in  determin- 
ing what  woald  be  a  just  and  reasonable  rate 
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of  toll.  "There  is  a  marked  difference  be* 
tween  the  qualities  of  the  *real  value'  of  an 
article,  and  'reasonable  compensation'  for  a 
service.  The  latter  may  depend  alone  upon 
the  opinion  of  the  trier  of  the  fact;  the  for- 
mer is  itself  a  fact  susceptible  of  proof  and 
exact  ascertainment."  Commonwealth  v.  In- 
ternational Harvester  Co.,  115  S.  W.  703,  711, 
712,  131  Ky.  551,  138  Am.  St  Bep.  256. 

Value  for  any  use 

In  estimating  the  market  value  of  prop- 
erty, all  capabilities  of  the  property  and  all 
uses  to  which  it  may  be  applied  are  to  be 
considered.  Seaboard  Air  Line  Ry.  v.  Cham- 
blin,  60  S.  E.  727,  729,  108  Va.  42. 

"The  'market  value  of  property'  is  its 
value  for  any  use  to  which  It  may  be  adapt- 
ed, and  in  estimating  its  value  all  the  uses 
of  which  the  property  is  susceptible  should 
be  considered,  and  not  merely  the  condition 
in  which  it  may  be  at  the  time  and  the  use 
to  which  it  may  have  been  put  by  the  own- 
er." In  re  Westlake  Ave.,  82  Pac.  279,  281. 
40  Wash.  144  (quoting  and  adopting  the  def- 
inition in  Seattle  &  M.  R.  Co.  v.  Murphine, 
30  Pac.  720,  4  Wash.  448). 

"Market  value,"  within  the  meaning  of 
the  rule  in  expropriation  proceedings  by  a 
railway  company  that  the  criterion  of  value 
is  the  fair  market  value  of  the  property  at 
the  date  of  the  institution  of  the  suit,  in 
view  of  any  and  all  uses  to  which  it  may  be 
applied  or  adapted,  exclusive  of  any  increase 
in  value  caused  by  the  construction  of  the 
proposed  railroad  through  the  property,  does 
not  mean  speculative  value,  but  the  fair  val- 
ue of  the  property  as  it  stands,  between  one 
willing  to  purchase  and  one  willing  to  sell. 
Opelousas,  G.  &  N.  B.  R.  Co.  v.  Bradford,  43 
South.  79,  80,  118  La.  506  (citing  Orleans  & 
J.  R.  Co.  V.  Jefferson  &  L.  P.  R.  Co.,  26  South. 
278,  51  La.  Ann.  1616;  Louisiana  Ry.  &  Nav. 
Co.  V.  Xavier  Realty  Co.,  39  South.  1, 115  Ln. 
328). 

Value  determined  liy  eitiiatioi^  oondi* 
tion,  ete* 

While  the  "market  value"  of  property  Ls 
the  price  for  which  it  may  be  sold  in  the 
market,  it  is  often  ditiicult  to  determine 
"market  value,"  because  there  may  be  no  gen- 
eral demand  for  the  property,  or  it  may  be 
such  as  is  only  valuable  for  a  specified  pur- 
pose because  of  its  formation,  location,  or 
other  specific,  natural  or  artificial  adaptibil- 
ity  to  a  particular  use,  so  that,  where  no 
general  market  value  can  be  ascertained, 
such  elements  may  be  considered  in  arriving 
at  its  general  value.  Portneuf-Marsh  Valley 
Irr.  Co.  V.  Portneuf  Irrigating  Co.,  114  Pac. 
19,  20,  19  Idaho,  483. 


**i 


Marketable"  and  "merchantable"  are 
practically  synonymous.  In  an  action  for 
breach  of  contract  to  purchase  hay,  defend- 
ants alleged  that  plaintiff  agreed  to  sell  them 
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merchantable  hay,  and  that  the  hay  shipped 
was  not  as  represented.  Held,  that  a  request 
by  plaintiff  to  an  expert  witness:  '*State 
whether  or  not  this  hay  you  saw  there  is  con- 
sidered as  marketable  hay  here  in  Baker 
City,  compared  with  other  kind  that  is  sold 
here" — ^was  not  objectionable;  the  persons 
who  "considered"  the  hay  merchantable  be- 
ing himself  and  those  who,  according  to  his 
previous  testimony,  he  had  seen  purchasing 
such  hay  at  Baker  City.  Eaton  v.  Black- 
burn, 88  Pac.  303,  304,  49  Or.  22  (citing 
Webst.  l.nt  Diet.). 


See  Good  and  Marketable  Title. 

A  "marketable  title"  is  one  free  from 
reasonable  doubt.  Connely  ▼.  Putnam,  111 
S.  W.  164,  165,  51  Tex.  Civ.  App.  233 ;  Cum- 
mings  V.  Dolan,  100  Pac.  989,  991,  52  Wash. 
496,  132  Am.  St  Rep.  986;  Wadick  v.  Mace, 
103  N.  Y.  Supp.  889,  893,  118  App.  Div.  777; 
Sprickerhoff  v.  Gordon,  105  N.  Y.  Supp.  586, 
588,  120  App.  Div.  748;  Russell  v.  Wales,  100 
N.  Y.  Supp.  785,  788;  Howe  v.  Coates,  107 
N.  W.  397,  403,  97  Minn.  385,  4  L.  R.  A.  (N. 
S.)  1170,  114  Am.  St.  Rep.  723;  Wanser  v. 
De  Nyse,  80  N.  B.  1088,  188  N.  Y.  378,  117 
Am.  St.  Rep.  871  (quoting  and  adopting  def- 
inition in  Fleming  v.  Bumham,  2  N.  E.  905, 
100  N.  Y.  1,  10). 

A  ''marketable  title"  is  one  that  is  free 
from  reasonable  doubt;  one  that  a  prudent 
person  with  full  knowledge  of  all  the  facts 
would  be  willing  to  accept:  Hubachek  v. 
Maxbass  Security  Bank,  134  N.  W.  640,  642, 
117  Minn.  163,  Ann.  Cas.  1913D,  187. 

A  "marketable  title''  is  a  title  not  sub- 
ject to  such  reasonable  doubt  as  would  cre- 
ate a  just  apprehension  of  its  validity  in  the 
mind  of  a  reasonable,  prudent,  and  intelli- 
gent person;  one  that  a  person  of  reasonable 
prudence  and  intelligence,  guided  by  compe- 
tent legal  advice,  would  be  willing  to  take 
and  pay  the  fair  value  of  the  land  for.  Sum- 
my  V.  Ramsey,  101  Pac.  506,  507,  53  Wash. 
93  (quoting  Eggers  v.  Busch,  39  N.  B.  619, 
154  111.  604). 

A  "marketable  title"  is  one  that  is  free 
from  reasonable  doubt.  There  is  reasonable 
doubt  when  there  is  uncertainty  as  to  some 
defects  appearing  In  the  course  of  its  deduc- 
tion, and  the  doubt  be  such  as  affects  the 
value  of  the  land,  or  will  interfere  with  its 
sale.  Griffith  v.  Maxfield,  39  S.  W.  852,  63 
Ark.  551. 

The  books  define  a  marketable  title,  as 
one  that  is  not  only  good,  but  indubitable. 
Ormsby  v.  Graham,  98  N.  W.  724,  727,  123 
Iowa,  202  (citing  Swayne  v.  Lyon,  67  Pa,  [17 
P.  F.  Smith]  436;  Vought  v.  Williams,  24  N. 
B.  195,  120  N.  Y.  253.  8  L.  R.  A.  591,  17  Am. 
St.  Rep.  634;  Tomlin  v.  McChord's  Repre- 
sentatives, 28  Ky.  [5  J.  J.  Marsh.]  135). 

Promise  to  convey  a  ''marketable  title** 
in  an  executory  land  contract  oontemplates 


a  title  free  from  reasonable  doubt,  which  is 
not  only  valid  in  fact,  but  which  can  be  again 
sold  to  a  reasonable  purchaser  or  mortgaged 
to  a  person  of  reasonable  prudence.  A  title 
will  not  be  considered  unmarketable  unless 
the  danger  of  litigation  is  real  or  apparent 
and  to  be  apprehended  because  of  some  ir- 
regularity in  legal  prooeedingft  or  sale  there- 
of, or  because  of  some  matter  of  fact  the  real 
truth,  as  to  which  cannot  be  ascertained  witb 
reasonable  certainty.  Cowdery  y.  Greenlee, 
55  S.  E.  918,  920,  126  Ga.  786,  8  L.  R.  A.  (N. 
S.)  187  (citing  Swayne  v.  Lyon,  67  Pa.  436: 
Vought  V.  Williams,  24  N,  B.  195,  120  N.  Y. 
253,  8  li.  R.  A.  591,  17  Am,  St.  Rep.  634). 

A  "marketable  title*'  in  equity  is  one  in 
which  there  is  no  doubt  involved  either  as 
a  matter  of  law  or  fact.  A  title  need  not  in 
fact  be  bad  in  order  to  make  it  unmarket- 
able, and  it  is  unmarketable  if  a  reasonably 
prudent  man,  familiar  with  the  facts  and 
apprised  of  the  question  of  law  involved, 
would  not  accept  the  title  in  the  ordinair 
course  of  business;  it  being  sufficient  that 
there  was  a  doubt  or  uncertainty  sufficient 
to  form  the  basis  of  litigation.  In  an  action 
to  recover  back  purchase  money  for  failure 
of  the  vendor  to  furnish  a  marketable  title, 
where  the  parties  whose  possible  claims  may 
affect  the  title  are  not  before  the  court,  the 
question  of  law  on  which  the  title  turns  will 
not  be  determined,  but  the  title  will  be  deem- 
ed unmarketable  if  the  question  is  one  on 
which  it  is  apparent  that  other  courts  might 
entertain  a  different  opinion.  Williams  v. 
Bricker,  109  Pac.  998,  999,  83  Kan.  53,  30  L. 
R.  A.  (N.  S.)  343. 

"A  'marketable  title'  is  one  that  is  free 
from  reasonable  doubt  The  purchaser  is  not 
compelled  to  take  property  the  possession  of 
which  he  may  be  compelled  to  defend  by  liti- 
gation. He  should  have  title  that  will  enable 
him  to  hold  his  land  in  peace,  and,  if  he 
wishes  to  sell,  be  reasonably  sure  that  no 
flaw  or  doubt  will  arise  to  disturb  its  market 
value."  Hence  a  title  which  depends  upon 
the  part  payment  of  interest  on  a  mortgage 
and  the  bar  of  limitations  is  not  free  from 
reasonable  doubt.  Godfrey  v.  Rosenthal,  97 
N.  W.  365,  366.  17  S.  D.  452  (citing  Vought 
V.  Williams,  24  N.  E.  195,  120  N.  Y.  253,  8 
L.  R.  A.  591,  17  Am.  St  Rep.  634). 

A  title  is  not  "marketable,"  when  It  ex- 
poses the  party  holding  it  to  litigation. 
Russell  V.  Wales,  100  N.  Y.  Supp.  785,  788 
(quoting  Salisbury  v.  Ryon,  94  N.  Y.  Supp. 
352,  105  App.  IMv.  448). 

As  "marketable  title"  is  one  about  which 
there  can  be  no  fair  and  reasonable  doubt, 
a  title  in  litigation  is  not  a  "marketable** 
one.  Corbett  v.  McGregor  (Tex.)  84  S.  W. 
278.  279. 

To  constitute  "marketable  title,'*  the  title 
should  put  the  purchaser  in  all  reasonable 
security  and  protect  him  against  annoying 


MARKETAAiE  TIME 


307 


MARKETABLE  TIME 


though  unsuecessfnl  salts,  iind  sach  title  as 
will  enable  him  not  only  to  hold  his  land 
but  to  sell  it  and  to  be  reasonably  sore  that 
no  flaw  will  come  up  to  disturb  its  market- 
able value.  Hewitt  v.  Parsley,  00  AtL  619. 
620,  101  Md.  206. 

A  "marketable  title"  is  one  appearing  to 
be  such  by  the  record  of  conreyanoes  or  other 
public  memorial,  and  not  one  resting  in 
parol.  Ix)ckhart  r.  Ferrey,  115  Pac  431,  433, 
59  Or.  179. 

*'A  'marketable  title'  in  equity  is  one  in 
which  there  is  no  doubt  involved,  either  as 
to  matter  of  law  or  fact."  Where  the  ven- 
dor's title  rested  upon  a  deed  executed  by  a 
foreign  assignee  solely  by  virtue  of  an  order 
of  a  court  in  the  state  of  Iowa,  and  before 
the  action  was  tried  the  vendor  obtained  a 
judgment  quieting  his  title  upon  service  by 
publication  against  tbe  foreign  assignor,  the 
assignee,  and  the  party  to  whom  the  assignee 
had  conveyed,  and  asked  for  specific  per- 
formance against  the  purchaser,  the  title 
tendered  is  not  a  ''marketable  title."  McNutt 
?.  Nellans,  108  Pac.  834,  836,  82  Kan.  424. 

A  title  is  not  "marketable"  where  error 
in  the  name  of  a  grantee  in  the  vendor's 
chain  of  title  can  be  proven  by  parol. 
Walters  v.  Mitchell,  92  Pac.  815,  317,  6  Gal. 
App.  410. 

Where  a  corporation's  deed  of  real  es- 
tate, though  only  prima  facie  evidence  of 
title,  has  remained  unquestioned  for  more 
than  seven  years,  it  is  sufficient  to  evidence  a 
"marketable  title^"  since,  to  render  a  title 
marketable,  It  is  only  necessary  that  it  shall 
be  free  from  reasonable  doubt,  and  the  pui> 
diaser  is  not  entitled  to  demand  a  title  ab- 
solutely tree  from  every  technical  suspicion, 
but  can  only  demand  such  title  as  a  reason- 
ably well  informed  and  intelligent  purchaser 
acting  upon  business  principles  would  be  will- 
ing to  accept  Milton  v.  Crawford,  118  Pac. 
32,  36,  65  Wash.  145. 

A  vendor  whose  lands  were  subject  to  an 
easement  to  another  to  enter  on  the  land  and 
construct  water  ditches  or  water  pipes  from 
or  across  the  land,  under  which  a  water  pipe 
was  maintained  across  the  land,  did  not  pos- 
sess a  marketable  title;  ^'marketable  title" 
being  defined  as  a  term  which,  when  applied 
to  real  estate,  is  used  to  designate  a  title 
free  from  reasonable  doubt.  Where  a  vendor 
agreed  to  convey  "full  fee-simple  title  to  the 
land,"  which  he  could  not  do  because  of  the 
existence  of  an  easement,  the  question  of 
"marketable  title"  was  not  involved.  Win- 
gard  V.  Copeland,  116  Pac.  670,  672,  64  Wash. 
214. 

A  vendor  agreed  to  give  a  "marketable 
title."  The  premises  consisted  of  a  corner  lot 
in  a  city  on  which  a  building  stood.  The 
lower  portion  of  the  building  was  of  stone. 
Ihe  outer  surface  of  the  stonework  projected 
two  inches  over  the  street  line  and  within 


that  of  the  sidewalk,  which  might  be  with* 
drawn  from  the  use  of  the  public.  The  en- 
croachment did  not  affect  easements  of  lls^t, 
air,  and  access  possessed  by  adjoining  prop- 
erty owners.  The  building  had  been  standing 
for  about  five  years  without  objection  from 
the  dty.  Held,  that  the  possibility  of  ac- 
tion by  the  city  to  remove  the  encroachment 
was  so  remote  that  it  should  be  disregarded 
in  determining  the  marketability  of  the  title. 
Empire  Realty  Corp.  v.  Sayre^  96  N.  Y.  Supp. 
871,  374,  107  App.  Div.  415. 

Where  one  having  a  leasehold  estate 
mortgaged  the  land  and  thereafter  acquired 
the  fee,  and  on  foreclosure  all  persons  who 
could  claim  under  him  were  made  parties 
and  the  surplus  was  distributed  to  all  en- 
titled to  it  as  represmting  the  mortgagor's 
interest,  the  foreclosure  title  was  a  "market- 
able" one.  Hirth  v.  Zeller,  95  N.  Y.  Supp. 
747,  748,  108  App.  Dlv.  198. 

A  contract  of  sale  of  land,  requiring  a 
conveyance  by  "a  good  and  sufficient  general 
warranty  deed,  in  fee  simple,"  is  satisfied  by 
the  giving  of  a  good  and  "marketable  title," 
which  is  a  title  not  open  to  reasonable  doubt ; 
and  such  is  a  title  by  prescription,  with  ir- 
regularities in  the  title  only  prior  to  the 
commencement  of  the  period  of  limitations; 
and  an  "indubitable  title" — that  is,  one  open 
to  no  possible  objection,  however  trivial — is 
not  required.  Jackson  v.  Greek,  94  N.  B.  416, 
421,  47  Ind.  App.  541. 

Where  a  vendor  tendered  title  under  the 
foreclosure  of  a  first  mortgage,  leaving  out- 
standing a  sheriff's  deed  to  a  third  person, 
executed  on  foreclosure  of  the  second  mort- 
gage, such  deed,  being  a  claim  under  judicial 
sale  and  not  showing  its  invalidity  on  its 
face^  or  in  connection  with  its  first  foreclo- 
sure, constituted  a  cloud,  and  rendered  the 
vendor's  title  unmarketable.  Stack  v.  Hickey, 
138  N.  W.  1011, 1012,  151  Wis.  347. 

The  pendency  of  an  action  for  partition 
against  vendors  under  contract  to  convey  real 
estate,  commenced  by  service  of  summons  on 
them,  in  which  a  Us  pendens  was  filed  with 
a  verified  complaint,  averring  that  the  deed 
and  will  of  a  former  owner  through  which 
the  vendors  derived  title  were  Induced  by 
fraud  and  undue  influence,  is  a  cloud  on  the 
title  of  the  vendors,  continuing  until  the  time 
has  expired  within  which  an  appeal  may  be 
taken  from  a  judgment  dismissing  the  action 
or  until  a  second  action  begun  before  the  ex- 
piration of  that  time  has  been  disposed  of, 
and  the  purchaser  is  not  bound  to  accept  title 
from  them  at  his  peril  or  to  seek  out  the  evi- 
dence of  the  validity  or  invalidity  of  the  title. 
Whalen  v.  Stuart,  108  N.  Y.  Supp.  355,  357, 
123  App.  Div.  446. 

Under  Acts  1896,  c.  310,  relative  to  tax- 
ation and  sales  for  taxes  by  a  municipal  cor- 
poration, and  requiring  that  after  the  sale 
and  payment  of  taxes,  penalties,  and  costSi 
the  treasurer  shall  deliver  to  the  purchaser 
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a  certificate  of  purchase  and  the  mayor  give 
a  deed  unless  the  property  shall  be  redeeined 
within  one  year  from  the  day  of  sale  and 
there  is  no  record  of  the  proceedings  of  such 
sale  save  the  certificate  and  deed,  a  title 
based  alone  on  such  certificate  and  deed  is 
not  such  "marketable  title*'  as  a  purchaser 
can  be  compelled  to  accept  in  a  suit  for 
specific  performance.  A  mere  possibility  that 
notice  of  the  sale  of  land  for  taxes  was  not 
given  the  owner  as  expressly  required  by 
Laws  1885,  p.  699,  c.  405,  S  7,  Is  not  sufilcient 
to  render  the  marketability  of  the  title  doubt- 
ful. Rosenblum  v.  Eisenberg,  108  N.  Y.  Supp. 
350,  352,  123  App.  Diy.  896  (citing  Maupin, 
MarketabUity  of  Title,  p.  707). 

A  notice  of  lis  pendens  reciting  that  an 
action  had  been  commenced  to  foreclose  a 
mortgage  on  certain  land  did  not  render  the 
owner's  title  unmarketable,  where  the  con- 
tract provided  that  the  property  was  to  be 
taken  subject  to  the  mortgage  sought  to  be 
foreclosed,  and  where  consent  to  the  discon- 
tinuance of  the  foreclosure  suit  had  been  de- 
livered to  the  vendor  and  an  order  of  dis- 
continuance entered.  Weissberger  v.  Wal- 
lach,  108  N.  Y.  Sui)p.  887,  888,  124  App.  Div. 
382. 

The  boundary  lines  of  a  city  lot  were  lo- 
cated as  early  as  1822,  and  have  since  been 
acquiesced  in  by  the  owners  of  the  adjacent 
lots  on  both  sides.  For  over  50  years  the 
owners  and  their  predecessors  in  title  have 
been  in  actual  peaceable  possession  of  the 
entire  premises,  and  during  that  time  no- 
body else  has  claimed  any  interest  to  any 
part  thereof,  nor,  to  the  knowledge  of  the 
owners  or  of  a  contract  purchaser,  is  there 
any  person  who  can  have  any  claim  of  title 
against  the  owners.  Held,  that  the  owners 
have  a  good  and  marketable  title  to  the  prem- 
ises, though  a  deed  in  1822  erroneously  de- 
scribed the  lot  as  one  foot  narrower  than 
it  really  was,  and  the  mistake  was  repeated 
in  subseciuent  conveyances.  Taub  v.  Spec- 
tor.  lOS  N.  Y.  Siipp.  723,  124  App.  Div.  158 
(citing  Wentworth  v.  Braun,  79  N.  Y.  Supp. 
489,  78  App.  Div.  634,  affirmed  67  N.  B.  1091, 
175  N.  Y.  515;  Weil  v.  Radley,  52  N.  Y. 
Supp.  398,  31  App.  Div.  25,  affirmed  57  N. 
E.  1128,  163  N.  Y.  582;  Katz  v.  Kaiser,  48 
N.  E.  5:J2,  154  N.  Y.  294 ;  Meyer  v.  Boyd,  4 
X.  Y.  Supp.  328,  51  Hun,  291). 

Where  a  title  dei)ended  on  foreclosure 
proceedinKs,  in  which  jurisdiction  of  the 
owners  of  the  ecjuity  was  not  obtained  be- 
cause of  failure  to  comply  with  Code  Civ. 
Proc.  §  412,  prescribing  the  requisites  of  an 
order  for  publication  of  summons,  it  was  un- 
marketable. Fink  V.  Wallach,  95  N.  Y.  Supp. 
872,  873,  47  Misc.  Rep.  247. 

As  perf eot  title 

See  Perfect  Title. 


The  term   "marketers,'*  as  U5ied  in  an 
order  for  goods,  reading,  "If  reasonable  ship 


to-morrow  Thursday  four  to  six  loads  *IDa^ 
keters,' "  is  to  be  construed  as  meaning  cat- 
tle such  as  the  person  sending  the  order 
would  want  to  sell  to  the  retail  trade.  Tbe 
term  distinguishes  the  cattle  for  that  trade 
from  those  which  are  to  be  exported.  "Ma^ 
keters"  are  supposed  to  weigh  about  1,200 
pounds  and  "exporters"  about  1,400  pounds. 
Western  Union  Telegraph  Co.  v.  N.  Lehman 
&  Bro.,  67  Atl.  241,  242,  106  Md.  319,  U  Ann. 
Gas.  736. 

MARRED  PHYSICALLY 

The  words  "marred  physically**  mean 
the  same  as  the  word  "disfigurement"  Cul- 
len  T.  Higgins,  74  N.  E.  69&-700,  216  UL  78. 

MARRIAGE 

See  Celestial  Marriage;  Gommon-Law 
Marriage;  Contract  of  Marriage;  Dur- 
ing Marriage;  Moral  Marriage;  Pa- 
triarchal Marriage;  Plural  Marrtace; 
Polygamous  Marriage ;  Prohibited  Mar 
riage;  Putative  Marriage:  Bl^t  A^ 
quired  by  Marriage. 

See,  also.  Bonds  of  Matrimony;  Matri- 
mony. 

"Marriage"  is  the  union  of  opposite  sex- 
es, and  sexual  intercourse  is  the  distinguish- 
ing feature  of  the  union.  Williams  v.  Wil- 
liams, 99  S.  W.  42,  44,  121  Mo.  App.  349 
(quoting  and  adopting  definition  in  Nelson, 
Div.  &  Sep.). 

"  'Marriage'  being  in  its  nature  perma- 
nent and  the  most  important  of  all  civil  re- 
lations, the  law  will  not  lightly  allow  tbe 
inducements  which  have  led  up  to  it  to  be 
disturbed."  Welch  v.  Mann,  92  S.  W.  dS, 
101,  193  Mo.  304  (quoting  and  adopting  defini- 
tion in  Cohen  v.  Knox,  27  Pac.  215,  90  OaL 
266,  13  Ii.  R.  A.  711). 

When  a  man  and  woman  intend  to  marry 
and  live  together  as  husband  and  wife,  but 
their  intention  is  frustrated  by  the  existence 
of  some  unlinown  impediment,  and  after  the 
impediment  Is  removed  the  same  intent  con- 
tinues and  the  parties  continue  to  live  to- 
gether as  husband  and  wife,  an  actual  '"mar- 
riage" results.  Chamberlain  v.  Chamberlain, 
62  Aa  680,  681,  68  N.  J.  Bq.  736,  3  U  R  A. 
(N.  S.)  244,  111  Am.  St  Rep.  658,  6  Ann.  Caa. 
483. 

As  a  eiwil  eo&traot 

*'Marrlage"  is  a  formal  declaration  or 
contract  by  which  act  a  man  and  woman 
Join  in  wedlocl£.  Lynch  v.  Knoop,  43  South. 
252.  253,  118  La.  611,  8  L.  R.  A.  (N.  S.)  480. 
118  Am.  St.  Rep.  391,  10  Ann.  Cas.  807. 

•*  'Marriage*  in  this  state  is  a  civil  con- 
tract by  one  man  and  one  woman  competent 
to  contract,  whereby  they  are  mutually  bound 
to  each  other  so  long  as  they  both  shall  live 
for  the  discharge  to  each  other  and  to  the 
public  of  the  duties  and  obligations  which 
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by  the  law  flow  from  said  contract**  In  re 
Imboden's  Estate,  86  S.  W.  203,  266,  111  Mo. 
App.  220  (citing  Banks  v.  Galbralth,  51  S. 
W.  105,  149  Mo.  536 ;  State  ▼.  Blttick,  15  S. 
W.  325,  103  Mo.  183,  11  L.  B.  A.  587,  23  Am. 
St.  Rep.  869;  D3'er  v.  Brannock,  66  Mo.  391, 
27  Am.  Rep.  359). 

Marriage,  while  from  its  very  nature  a 
sacred  obligation.  Is  nevertheless,  In  most 
civilized  nations,  a  civil  contract,  and  usually 
regulated  by  law.  Upon  it  society  may  be 
said  to  be  built,  and  out  of  its  fruits  spring 
social  relations,  and  social  obligations  and 
duties,  with  which  government  is  necessarily 
required  to  deal.  In  re  De  Laveaga*s  Estate, 
75  Pae.  790,  795,  142  Cal.  158  (citing  Rey- 
nolds V.  United  States,  98  U.  S.  145,  25  L.  Ed. 
244). 

Marriage  is  a  civil  contract,  and  the  wife 
owes  to  the  husband  the  same  full  perform- 
ance of  marital  duties  that  he  owes  to  her. 
Richardson  v.  Richardson,  114  N.  T.  Supp. 
912,  914. 

As  between  the  immediate  parties,  "mar- 
riage" is,  in  law,  a  civil  contract.  Nelson  v. 
Brown,  51  South.  360,  363,  164  Ala.  397,  137 
Am.  St.  Rep.  61. 

Code,  S  3130,  defines  "marriage"  as  a 
civil  contract  Pegg  v.  Pegg,  115  N.  W.  1027, 
1028.  138  Iowa,  572. 

As  a  oiTil  institution 

Marriage  Is  a  social  institution  or  status, 
in  which,  because  the  foundations  of  the 
family  and  the  domestic  relations  rest  upon 
it,  the  commonwealth  has  a  deep  interest  to 
see  that  its  integrity  is  not  Jeopardized. 
Coe  V.  HiU,  86  N.  E.  949,  950,  201  Mass.  15. 

"'Marriage'  is  an  institution  in  which 
the  public  have  an  interest."  This  is  shown 
by  the  safeguard  which  the  statute  has 
thrown  around  the  contract  and  its  dissolu- 
tion. Bacon  v.  Bacon,  86  N.  E.  1030,  43  Ind. 
App.  218. 

As  a  eiTil  relation 

"The  'marriage  contract*  once  entered 
into  becomes  a  relation  |*ather  than  a  con- 
tract, and  invests  each  party  with  a  status 
toward  the  other  and  society  at  large,  in- 
volving duties  and  responsibilities,  which 
are  no  longer  matter  for  private  regulation 
but  concern  the  conunonwealtli."  Coy  v. 
Hamphreys,  125  S.  W.  877,  879,  142  Mo. 
App.  92. 

As  a  elTll  stains 

In  Ghristiau  nations  marriage  is  not 
treated  as  a  mere  contract  to  be  suspended 
or  dissolved,  at  pleasure,  but  rather  as  a 
f^tus  based  on  public  necessity,  and  con- 
trolled by  law  for  the  benefit  of  society  at 
large.  People  v.  Case,  89  N.  B.  638,  640,  241 
lU.  279,  25  L.  R.  A.  (N.  S.)  578. 

Marriage  is  a  status  resulting  from  a 
contract  to  marry  entered  into  by  a  man  and 
woman  capable  of  making  such  a  contract, 


and  cohabitation  does  not  of  itself  constitute 
marriage.  Compton  v.  Benham  (Ind.)  85  N. 
E.  365,  367. 

Under  Const  art.  16,  S  51,  and  Rev.  St. 
1896,  art  2396,  defining  a  homestead,  tlie 
homestead  right  of  a  married  woman  rests 
upon  the  fact  that  she  has  the  status  of  a 
wife,  and  that  as  such  she  actually  used  and 
occupied  the  200-acre  homestead  for  the  pur- 
pose of  a  home,  at  the  time  of  its  attempted 
alienation,  and  did  not  Join  in  the  execution 
of  the  conveyance  or  in  any  way  assent 
thereto;  the  term  "marriage"  meaning  the 
civil  status  of  a  man  and  woman  lawfully 
united  in  the  relation  of  husband  and  wife, 
and  "wifehood"  bein^  defined  as  the  state  of 
being  a  wife.  McCracken  v.  Taylor  (Tex.) 
146  S.  W.  693,  695. 

Contraet  distlnsulsked 

Wilson's  Rev.  &  Ann.  St  1903,  c.  61,  art. 
1,  §  ],  par.  3482,  provides  that  marriage  is 
a  personal  relation  arising  out  of  a  civil  con- 
tract, differing  from  all  other  contracts  to 
such  an  extent  that  the  rule  that  prohibited 
contracts  are  void  does  not  apply  thereto. 
Hunt  v.  Hunt  100  Pac.  541,  643,  28  Okl.  490, 
22  L.  R.  A.  (X.  S.)  1202. 

Wilson's  Rev.  &  Ann.  St  1903,  c.  51,  art 
1,  §  3,  par.  3484,  prohibits  any  male  under 
the  age  of  18  years,  and  any  female  under 
the  age  of  15  years,  to  marry.  Chapter  51, 
art  1,  I  16,  par.  3497,  makes  it  criminal  to 
solemnize  or  enter  into  a  marriage  contrary 
to  foregoing  provisions.  Held,  that  while  a 
marriage  of  a  youth  of  16  and  a  girl  of  14 
was  illegal,  it  was  voidable  only,  and  not  void. 
Hunt  V.  Hunt,  100  Pac.  541,  543,  28  Okl.  490, 
22  L.  R.  A.  (N.  S.)  1202. 


kpaoity  of  parties 

''Marriage  is  not  a  civil  contract,  except 
in  so  far  as  the  relation  is  based  on  the 
agreement  of  the  parties.  It  is  true  the  stat- 
ute (section  7289,  Burns'  Ann.  St.  1901)  de- 
clares marriage  to  be  a  civil  contract  but 
the  statute  itself  takes  it  out  of  the  clause 
of  simple  contracts  by  providing  that  it  may 
be  entered  into  by  persons  under  age."  Kl- 
kenbury  v.  Burns,  70  N.  E.  837,  838,  33  Ind. 
App.  69. 

In  an  action  by  parents  to  recover  for 
the  death  of  a  child  13  years  old,  it  is  un- 
necessary to  allege  that  the  child  was  unmar- 
ried; Rev.  St.  1899,  §  4311,  providing  that 
marriage  is  in  law  a  civU  contract  to  which 
the  consent  of  parties  capable  in  law  of  con- 
tracting is  essential,  not  giving  the  right  to 
parents  or  guardians  to  contract  marriages 
between  males  under  the  age  of  14  years 
and  females  under  the  age  of  12  years.  Bel- 
lamy V.  Whitsell,  100  S.  W.  514,  515,  123  Mo. 
App.  610. 

Same— Interest  of  state 

Marriage  is  more  than  a  mere  dvll  con- 
tract for  the  establishment  and  maintenance 
by  the  parties  to  it  of  certain  relations  to 
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each  other.  It  inyolves,  except  as  modified 
by  statute,  an  Intimate  personal  union  of 
those  participating  in  it  of  a  character  un- 
known to  any  other  human  relation,  and 
creates  a  dvil  status,  the  maintenance  of 
which  in  its  integrity  is  vital  to  the  moral 
welfare  of  society.  Taylor  v.  Taylor,  69 
Atl.  632,  634,  108  Md.  129. 

While  our  law  defines  marriage  as  a  civil 
contract,  it  differs  from  all  other  contracts  in 
Its  consequences  to  the  body  politic,  and  for 
that  reason,  in  dealing  with  it,  or  with  the 
status  resulting  therefrom,  the  state  never 
stands  indifferent,  but  Is  always  a  party 
whose  interest  must  be  taken  into  account. 
Willlts  V.  Willlts,  107  N.  W.  379,  380,  76 
Neb.  228^  6  L.  R.  A.  (N.  S.)  767,  14  Ann.  Cas. 
883. 

''Marriage''  Is  more  than  a  dvU  contract, 
for  it  can  only  be  entered  into  in  a  manner 
recognized  by  law,  and  can  only  be  dissolved 
in  a  like  manner.  The  state  is  the  third 
party  to  the  contract  and  has  a  direct  in- 
terest therein.  Grover  v.  Zook,  87  Pac.  638, 
642,  44  Wash.  489,  7  L.  R.  A.  (N.  S.)  582,  120 
Am.  St.  Rep.  1012,  12  Ann.  Cas.  192  (cit- 
ing Blank  v.  Nohl,  20  S.  W.  477,  112  Mo. 
167,  18  D.  R.  A.  350;  State  v.  Blttick,  15  S. 
W.  325,  103  Mo.  183,  11  L.  R.  A.  587,  23 
Am.  St.  Rep.  869). 

The  "marriage"  contract,  once  entered  in-' 
to,  becomes  a  relation,  rather  than  a  colitract, 
and  invests  each  party  with  a  status  towards 
the  other,  and  society  at  large,  involving 
duties  and  responsibilities  which  are  no  longer 
matter  for  private  regulation,  but  concern  the 
commonwealth,  and  in  this  aspect  is  a  civil 
or  social  institution,  being  the  foundation  of 
the  family  and  the  origin  of  domestic  rela- 
tions of  the  utmost  importance  to  cfviliza- 
tion  and  social  progress;  hence  the  state  is 
deeply  concerned  in  its  maintenance  in  pu- 
rity and  integrity.  Coy  v.  Humphreys,  125 
S.  W.  877,  879,  142  Mo.  App.  92. 

Creation,  of  relAtion^Capacity  of  par- 
ties 

"Marriage"  is  a  contract  and  nothing 
else,  which  presupposes  the  meeting  of  two 
minds  on  the  subject-matter  of  it.  If  one  of 
the  parties  when  the  ceremony  was  per- 
formed was  so  far  under  the  influence  of 
liquor  as  to  be  unable  to  understand  the  con- 
tracting of  such  marital  relation,  theii  in  law 
the  proceeding  amounted  to  nothing,  because 
the  meeting  of  minds  presupposes  sufllcient 
intelligence  to  determine  whether  the  con- 
tract shall  be  made.  Unless  there  shall  be 
present  this  degree  of  intelligence  at  the 
time  the  marital  relation  is  entered  into, 
then  there  is  no  contract  Allen  v.  Allen, 
110  N.  T.  Supp.  303,  305,  125  App.  Div.  838. 

Under  the  express  provisions  of  Code,  § 
.3139,  marriage  is  a  civil  contract,  requiring 
the  consent  of  parties  capable  of  entering 
into  other  civil  contracts,  and  hence  without 
such  consent  no  marital  rights  are  acquired 


nor  marital  duties  imposed,  and,  If  one  or 
both  of  the  parties  be  insane  and  therefore 
incapable  of  giving  consent,  there  is  no  mar- 
riage, but  in  the  interest  of  good  order  the 
courts  will  assume  Jurisdiction  to  decree  the 
annulment  of  the  union  though  annulment  is 
not  necessary  to  clothe  the  parties  with  all 
the  rights  of  unmarried  persons.  Floyd 
Ck)unty  v.  Wolfe,  117  N.  W.  32,  34,  138  Iowa, 
749. 

Under  the  statutory  definition  of  mar- 
riage in  Missouri  as  a  civil  contract  to  which 
the  consent  of  parties  capable  in  law  of  con- 
tracting is  essential,  there  could  be  no  mar- 
riage in  legal  contemplation  between  slaves 
in  that  state,  who  had  no  capacity  to  con- 
tract; and  hence,  where  a  man  and  woman, 
slaves,  "took  up  with  each  other*'  in  Mis- 
souri, with  their  mistress'  consent,  accord- 
ing to  the  custom  of  slaves,  the  relation  be- 
ing merely  temporary  and  subject  to  termi- 
nation at  any  time,  either  by  their  own  act 
or  that  of  their  mistress,  there  was  no  such 
marriage  as  would  permit  their  children  to 
inherit  from  their  father.  In  re  Campbell's 
Estate,  108  P.  669,  673,  12  Cal.  App.  707. 

Same— Conse&t  of  state 

"A  'marriage'  Is  a  civil  contract  made 
in  due  form,  by  which  a  man  and  woman 
agree  to  take  each  other  for  husband  and 
wife  during  their  Joint  lives,  unless  it  is  an- 
nulled by  law,  and  to  discharge  towards  each 
other  the  duties  imposed  by  law  upon  such 
relation.  Each  must  be  capable  of  assenting, 
and  must  in  fact  consent  to  form  this  new 
relation.  If  a  statute  forbids  the  solemniza- 
tion of  marriage  without  a  license,  still,  is 
the  absence  of  a  clause  of  nullity,  the  mar- 
riage will  be  good,  though  no  license  was  bad. 
No  particular  form  of  words  is  necessary  to 
constitute  a  common-law  marriage.  If  what 
is  done  and  said  evidences  an  intention  by 
the  parties  to  assume  the  marriage  status, 
and  the  parties  thereupon  enter  Into  the  re- 
lation of  husband  and  wife,  that  is  sufficient, 
whatever  may  be  the  form  of  expression 
used."  Heymann  v.  Heymann,  75  N.  B.  1079, 
1080,  218  lU.  636.  • 


Marriage  is  a  civil  contract,  the  consent 
of  the  parties  to  it  being  all  that  is  required 
by  natural  public  law.  It  is  true  that  in 
most,  if  not  all,  of  the  states  of  the  Union, 
there  are  statutes  regulating  the  manner  of 
forming  the  marriage  contract,  providing  for 
the  performance  of  ceremonies,  and  naming 
those  persons  who  can  perform  the  ceremo- 
nies or  celebrate  the  rites  of  matrimony: 
but  it  is  held  in  a  number  of  the  states  that, 
in  the  absence  of  positive  statutes  declaring 
all  marriages  void  that  are  not  performed  as 
directed  by  law,  any  marriage  made  accord- 
ing to  the  common  law  would  be  a  valid  mar- 
riage. Such  marriage  may  be  proved  by  rep- 
utation, declarations,  and  conduct  of  the 
parties,  and  other  circumstances  usually  ac- 
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oompanylDg    tbat    relation.      E>3^steln    y. 
Brown,  80  S.  W.  1Q27»  35  Tex.  Giv.  App.  625. 

"Two  essentials  to  a  valid  'marriage*  are 
capacity  and  consent  Marriage  is  a  ciyil 
contract,  and  no  ceremonial  is  indispensably 
requisite  to  its  creation.  A  contract  of  mar- 
riage made  per  verba  de  prsBsenti  amounts 
to  an  actual  marriage  and  is  valid."  Trav- 
ers  v.  Reinhardt,  27  Sup.  Ct  563,  568,  205 
U.  S.  423,  438,  51  L.  Ed.  865  (quoting  Voor- 
hees  v.  Voorljees,  19  Atl.  172,  173,  46  N.  J. 
Efi.  411,  413,  414,  19  Am.  St  Rep.  404,  406). 

"Marriage"  in  a  legal  sense  is  a  civil 
contract  It  is  not  indispensable  that  a 
clergyman  should  be  present  to  authorize  and 
confirm  the  contract  to  give  validity  to  the 
marriaga  Statutes  which  direct  that  a  li- 
cense must  be  issued,  that  only  certain  per- 
sons shall  perform,  the  ceremony,  that  a  cer- 
tain number  of  witnesses  shall  be  present, 
that  a  certificate  of  marriage  shall  be  re- 
turned and  recorded  and  the  person  violating 
the  conditions  shall  be  guilty  of  a  criminal 
offense,  are  directory  merely,  and  in  no 
wise  affect  the  validity  of  the  marriage  con- 
tract, unless  they  contain  an  express  pro- 
vision to  that  effect.  Reaves  v.  Reaves,  82 
Pac.  490,  492.  493.  494.  15  Okl.  240.  2  L.  R. 
A.  (N.  S.)  353  (citing  Gibson  v.  Gibson,  39 
N.  W.  450,  24  Neb.  394). 

A  present  agreement  between  competent 
persons  to  take  each  other  for  husband  and 
wife  constitutes  a  valid  "marriage,"  though 
there  be  no  witnesses.  Dietrich  v.  Dietrich, 
112  N.  T.  Supp.  968,  970,  128  App.  Div.  564. 

"That  there  may  be  a  valid  'marriage' 
without  solemnization  by  minister,  priest,  or 
•officer  is  not  questioned  in  this  country  ex- 
cept where  the  statute  forbids,  and  It  once 
was  so  understood  in  England.  ♦  ♦  • 
Marriage  is  recognized  as  a  status  brought 
about  by  civil  contract,  and  it  may  be  con- 
tracted by  the  parties  themselves,  as  any  oth- 
er contract,  without  even  the  presence  of 
witnesses.    •    ♦    ♦    We  have  already  shown 

•  ♦  ♦  that  it  need  not  be  followed  by 
cohabitation,  either  In  the  sense  of  living  to- 
gether or  of  sexual  intercourse.  Mutual 
consent,  expressed,  is  the  requisite."  "Mar- 
riage," as  distinguished  from  an  agreement 
to  marry  and  from  the  act  of  becoming  mar- 
ried, is  the  civil  status  of  one  man  and  one 
woman,  legally  united  for  life.  **The  contract 
makes  the  marriage,  and  the  status  is  the 
marriage.  Hence  it  Is  said  that  marriage 
is  a  status  which  arises  oat  of  the  contract. 

♦  *  ♦  That  a  contract  of  marriage  in 
prsesentiL  is  itself  a  marriage — ^that  is,  produc- 
es the  marriage  status  without  anything 
more — ^is  stated  by  all  commentators  on  the 
common  law  and  by  all  adjudications  there* 
of  in  this  country."  Davis  v.  Stouflier,  112 
S.  W.  282,  285,  286,  132  Mo.  App.  555  (quot- 
ing and  adopting  Yardley's  Estate,  75  Pa. 
207;  1  Bishop,  Marriage  &  Divorce,  1 11,  and 


note ;  and  dting  and  adopting  Dyer  y.  Bran- 
nock,  66  Mo.  391,  27  Am.  Rep.  359). 

An  instruction  that  "marriage"  is  a  civil 
contract  entered  into  between  a  man  and  a 
woman,  both  of  whom  are  equally  competent 
to  enter  into  the  relationship,  and  that  it 
may  be  consummated  by  a  form  prescribed 
by  statute,  or  by  some  other  formal  method, 
or  by  a  formal  agreement  between  the-  par- 
ties, and  that  some  of  these  methods  are 
necessary  to  constitute  "marriage,"  is  incor- 
rect, since  whatever  be  the  form  of  the  cere- 
mony or  if  there  be  no  ceremony,  if  the  par- 
ties agree  presently  to  take  each  other  for 
husband  and  wife,  and  from  that  time  on 
live  professedly  in  that  relation,  proof  of 
these  facts  would  be  sufficient  to  constitute 
proof  of  a  marriage  binding  on  the  parties, 
which  would  subject  them  to  legal  penalties 
for  a  disregard  of  the  obligationu  Darling 
V.  Dent,  100  S.  W.  747,  748,  82  Ark.  76  (citing 
Hutchins  Y.  Kinomell,  31  Mi«9i.  130,  18  Am. 
Rep.  164). 

ETide&€«  of 

"  'Where  parties  have  cohabited  together, 
and  held  themselves  out  as  man  and  wife, 
and  there  are  circumstances  from  which  a 
present  contract  may  be  inferred,  the  law  out 
of  charity,  and  in  favor  of  innocence  and 
good  morals,  will  presume  matrimony.  The 
law  in  general  presumes  against  vice  and  im- 
morality, and  on  this  ground  holds  acknowl- 
edgment, cohabitation,  and  reputation  pre- 
sumptive evidence  of  marriage.  Mere  co- 
habitation is  not  usually  considered  suffi- 
cient' Bishop  lays  down  the  doctrine  that 
'cohabitation  and  the  reputation  of  being 
husband  and  wife  are  usually  considered  to- 
gether in  questions  concerning  the  proof  of 
marriage;  the  one  being  in  a  certain  sense 
the  shadow  of  the  other.  Some  of  the  au- 
thorities favor  the  idea  that  reputation  of 
itself  may  be  received  as  sufficient  proof 
prima  facie,  but  it  must  be  uniform  and  gen- 
eral; if  there  is  a  conflict  in  the  repute,  it 
will  not  establish  the  marriage.  On  the  oth- 
er hand,  its  sufficiency  in  any  case  has  been 
denied,  unless  there  be  accompanying  proof 
of  cohabitation.'  1  Bishop,  Marriage  &  Di- 
vorce (5th  Ed.)  483.  'Ck>habitation  and  rep- 
utation are  at  best  only  presumptive  proofs, 
and,  when  one  of  these  foundations  is  with- 
drawn, what  remains  is  too  weak  to  buUd  a 
presumption  on.  There  is  good  sense  in  the 
Scotch  law,  by  which  cohabitation  alone  is 
considered  insufficient,  and  which  requires  in 
addition  habit  and  repute,  because  it  is  said 
that  the  parties  may  eat,  live,  and  sleep  to- 
gether as  mistress  and  keeper  without  any 
intention  of  entering  into  marriage.'  It  is 
well  established  in  this  state  that  a  marriage 
without  observing  the  statutory  regulations, 
if  made  according  to  the  common  law,  is  a 
valid  marriage,  and  that  by  the  common  law, 
if  the  contract  be  made  per  verba  de  praesenti 
it  is  sufficient  evidence  of  a  marriage,  or  if  it 
be  made  per  verba  de  future  cum  copula,  the 
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cohabitation  is  presomed  to  be  on  the  ftiitli 
of  the  marriage  promise.  That  is,  however, 
merely  a  rule  of  evidence,  and  it  is  always 
competent,  In  such  cases,  to  show  by  proof 
that  the  facts  are  otherwise.  Under  our  law, 
'marriage*  is  a  civil  contract  by  which  a 
man  and  a  woman  agree  to  take  each  other 
for  husband  and  wife  during  their  Joint  lives, 
unless  it  Is.annuUed  by  law,  and  to  discharge 
towards  each  other  the  duties  imposed  bylaw 
upon  such  relation.  Each  must  be  capable 
of  assenting  and  must,  in  fact,  consent,  to 
form  this  new  relation.  When  the  consent 
to  marry  is  manifested  by  words  de 
priesenti,  a  present  assumption  of  the  mar- 
riage status  is  necessary."  On  the  issue  as 
to  a  common-law  marriage,  the  woman  testl- 
fled  that  while  she  and  the  man  were  riding 
together  he  said  she  was  his  wife,  and  that  a 
marriage  ceremony  was  unnecessary,  if  they 
should  hold  marriage  relations,  and  that 
she  agreed  to  hold  such  relations,  and  that 
afterwards  he  acknowledged  her  as  bis  wife, 
but  that  they  did  not  live  openly  together 
until  five  months  thereafter.  It  appeared 
that  subsequently  their  neighbors  and  the 
woman  Insisted  that  a  ceremony  be  perform- 
ed, and  that,  because  of  the  man's  refusal 
to  have  a  ceremony,  a  difficulty  arose  between 
the  man  and  the  woman's  son,  in  which  the 
latter  killed  the  former.  Held  that  the 
facts  were  insufficient  to  show  a  marriage. 
Topper  V.  Perry,  95  S.  W.  203,  207,  197  Mo. 
531,  114  Am.  St.  Rep.  777  (citing  Carglle  v. 
Wood,  63  Mo.  loc.  clt.  512;  State  v.  Bittlck, 
15  S.  W.  325,  103  Mo.  loc  clt.  191,  11  L.  R. 
A.  587,  23  Am.  St  Rep.  869 ;  State  v.  Cooper, 
15  S.  W.  327,  103  Mo.  271;  Dyer  v.  Bran- 
nock,  66  Mo.  391,  27  Am.  Rep.  359;  Cart- 
wright  V.  McGown,  12  N.  E.  737,  121  111.  388, 
2  Am.  St  Rep.  105;  Uantz  v.  Sealy  [Pa.]  6 
Bin.  405;  Elzas  v.  Elzas,  49  N.  E.  717, 171  111. 
635). 

As  used  in  Rev.  Code,  §  2611,  defining  it 
as  a  personal  relation  arising  out  of  a  civil 
contract  to  which  the  consent  of  the  parties 
is  necessary,  and  that  consent  alone  will  not 
constitute  it,  but  it  must  be  followed  by  a 
solemnization  or  by  mutual  assumption  of 
marital  rights,  duties,  mid  obligations,  was 
fully  proven  by  evidence  that  the  parties  In 
this  case  had  been  married  by  a  minister  on 
authority  of  a  certificate  issued  by  law  and 
had  lived  together  for  28  years  as  man  and 
wife,  though  at  the  time  of  the  ceremony  a 
Iirior  spouse  of  one  of  the  parties  was  alive ; 
there  being  a  presumption  of  divorce.  Huff 
V.  Huff,  118  Pac.  1080,  1083,  20  Idaho,  450. 

Civ.  Code,  |  55,  declaring  that  marriage 
is  a  personal  relation  arising  out  of  a  civil 
contract,  but  consent  alone  will  not  constitute 
a  marriage,  and  it  must  be  followed  by  a 
mutual  admission  of  marital  rights,  does  not 
modify  the  requirements  of  the  common-law 
rule  that  the  repute  and  cohabitation  neces- 
sary to  create  a  presumption  of  marriage 
must  be  uniform,   general,   and  open,   and' 


there  must  be  evidence  that  the  parties  as- 
sumed the  relation  of  husband  and  wife, 
treating  each  other  as  married,  and  so  con- 
ducting themselves  as  to  have  full  repute 
among  their  friends  and  associates  to  be  mar- 
ried. In  re  Baldwin's  Estate,  123  Pac.  267, 
275,  162  Cal.  471. 

As  nuitter  or  tUits 

See  Matter  or  Thing. 

One  person  created 

''Marriage"  is  a  contract  by  which  t 
social  union  is  established;  and  the  status 
of  each  spouse,  and  his  or  her  rights  in 
the  common  property,  are  fixed  by  special 
provisions  of  law  applicable  to  that  relation 
alone.  It  will  not  be  Just  to  say  that,  because 
the  personal  identity  of  the  husband  or  wife 
is  the  same  after  as  before  marriage,  there 
has  been  no  loss  or  surrender  of  those  legal 
characteristics  affected  by  the  assumption  of 
the  relation.  There  is  In  many  respects  a 
complete  merger  of  identities  and  a  total  loss 
of  the  separate  individual  rights  that  former- 
ly existed.  Clark  v.  Brown  (Tex.)  108  S.  W. 
421,  443. 

As  Talnable  consideration 

See  Valuable  Consideration. 

MARRIAGE  BOND  RECORD 

A  book  known  as  the  "Marriage  Bond 
Record"  Is  a  book  kept  In  the  county  clerks' 
offices  In  Kentucky,  containing  the  names  of 
I)ersons  who  obtained  licenses  to  marry  and 
other  evidence  touching  their  age  and  x^i- 
denca  Pace  v.  Cawood  (Ky.)  110  8.  W.  414, 
415. 

MARRIAGE  BROKERAGE 

• 

A  contract  based  on  a  money  considera- 
tion to  aid  a  woman  In  seciiring  a  husband, 
the  services  contracted  for  being  In  connec- 
tion with  efforts  already  being  made  by  ber 
to  secure  such  man,  was  nothing  less  than 
that  known  as  "marriage  brokerage"  and 
was  invalid  by  common  law  as  against  public 
policy.  Wenninger  v.  Mitchell,  122  S.  W. 
1130,  1132,  139  Mo.  App.  420. 

MARRIAGE  PER  VERBA  DE  FUTURA 
CUM  COPITI.A 

See,  also,  Common-Law  Marriage. 

^'Marriage  per  verba  de  faturo  cam  copu- 
la*' is  not  consummated,  unless  the  copula  is 
had  in  fulfillment  of  the  future  agreement. 
An  existing  agreement  between  a  man  and 
a  woman  to  marry  at  a  future  day  conclu- 
sively negatives  the  claim  of  a  marriage  per 
verba  de  pnesenti  between  the  same  parties. 
Sorensen  v.  Sorensen,  100  N.  W.  »30,  933,  68 
Neb.  483. 


Breadi  of  as  personal  injury,  see  Per- 
sonal Injury. 

Seduction  induced  by,  see  Seduce — Se- 
duction. 
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MARRIAOE  REliATXOir 

See  Property  Growing  Out  of  Marriage 
Relation.       , 

MABBIAOBABi:.E  WOUAV 

A  woman,  to  be  "marriageable  "  must  at 
the  time  be  able  to  bear  children  to  her  hus- 
band, and  a  representation  to  this  effect  is 
implied  in  the  very  nature  of  the  contract 
Baker  v.  Baker,  13  CaL  87,  103. 

M/l1iRTF.T>  WOMAN 

As  public  merchant,  see  Public  Mer<ihant 
As  stockholder,  see  Stockholder. 

In  Domestic  Relations  Law  (Consol. 
Laws  1909,  c  14)  t  81,  providing  that  a 
married  woman  is  a  joint  guardian  of  her 
children  with  her  husband,  the  term  "mar- 
ried woman"  does  not  refer  to  one  married 
to  another  than  the  living  father  of  the 
child  after  divorce  from  him,  but  only  to  the 
mother  married  to  the  father  of  the  infant 
In  re  Wagner,  136  N.  Y.  Supp.  678,  683,  75 
Misc.  Rep.  419. 

MAitHTigii  WOMAN'S  SEPARATE  ES- 
TATE 

See  Separate  BSstate. 


As  used  in  Rev.  St  1889,  §  2169,  decla]> 
ing  that  every  person,  having  a  husband  or 
wife  living,  who  "shall  marry  another  per- 
son" without  this  state  in  any  case  where 
such  marriage  would  be  punishable,  is  con- 
tracted or  solemnized  within  the  state,  or 
shall  thereafter  cohabit  with  such  person 
within  the  state,  shall  be  adjudged  guilty  of 
bigamy,  should  be  taken  to  mean  the  going 
"through"  the  form  and  ceremony  of  mar- 
riage with  another  person,  regardless  as  to 
the  validity  of  the  second  marriage  as  a  mat- 
ter of  law.  State  v.  Stuart,  92  S.  W.  878, 
882,  194  Mo.  345,  112  Am.  St  Rep.  529,  5 
Ann.  Gas.  963. 

MARRYING  AGAIN 

Testator  devised  real  estate  described  to 
his  wife,  and  gave  to  another  woman  named 
other  described  real  estate,  to  be  held  by  her 
for  the  support  of  herself  and  testator's  chil- 
dren by  her,  and  provided  that,  in  the  event 
of  her  "marrying  again,"  the  gift  to  her 
should  become  void,  and  the  property  should 
go  to  such  children.  A  provision  in  similar 
language  was  made  in  favor  of  a  third  woman. 
The  woman  so  named  was  testator's  polyga- 
mous wife.  Testator  and  she  were  members 
of  the  Mormon  Church  and  believed  in  its 
doctrines,  including  the  doctrine  of  polyga- 
my. Held,  that  the  words  ''marrying  again" 
indnded  the  entering  into  a  polygamous  mar- 
riage, and  the  gift  to  such  woman  was  with- 
in Comp.  Laws  1907,  §  2796,  providing  that  a 
conditional  disposition  is  one  whi(^  depends 
on  the  occurrence  of  some  uncertain  event 
by  which  It  is  either  to  take  effect  or  be  de- 


feated, and  on  her  entering  Into  a  polyga- 
mous marriage  the  gift  to  her  terminated. 
In  re  Poppleton's  Estate,  97  Pac.  138,  140,  34 
Utah,  285. 

MARSH  LAND 

The  drainage  act  of  1881  (Laws  1881, 
p.  236,  c.  51)  confers  the  power  upon  county 
authorities  to  create  drainage  districts  for 
the  purpose  of  draining  "marsh  or  swauip 
lands"  alone,  and  does  not  confer  power  to 
change  the  channel  or  divert  surface  water 
drains  for  the  purpose  of  relieving  the  lands 
of  riparian  proprietors  lower  down  the 
stream  from  periodical  overflows  in  seasons 
of  freshet  The  term  "marsh  or  swamp 
lands,''  as  used  in  said  act,  has  a  wider  sig- 
nificance than  the  terms  "marshes"  or 
"swamps."  The  power  is  conferred  by  this 
act  to  drain  lands  which  are  not,  strictly 
speaking,  "marshes"  or  "swamps,"  but  which 
are  "marsh  or  swamp  lands,"  meaning  there- 
by lands  which  are  so  situated  as  to  be  ren- 
dered difficult  or  incapable  of  successful  cul- 
tivation by  reason  of  retaining  in  the  soil  or 
carrying  on  the  surface  an  excessive  quantity 
of  water  during  certain  portions  of  the  year, 
even  though  at  other  times  they  may  be  as 
solid,  dry,  and  firm  as  lands  in  general. 
Campbell  v.  Youngson,  114  N.  W.  415,  417, 
418,  80  Neb.  822. 


MARSHAL 

As  city  oAoer 

See  City  Officer. 

As  peace  ofiLoer 

See  Peace  Officer. 

As  person 

See  Person. 

MARSHAIfING  A88ET8 

The  doctrine  of  "marshaling  assets"  is 
defined  as  follows:  "It  is  a  settled  principle 
that  when  there  are  two  classes  of  creditors 
and  two  funds,  and  one  class  of  creditors 
can  only  go  against  one  fund  while  the  other 
can  go  against  both,  the  court  will  marshal 
the  assets,  restricting  the  creditors  who  have 
a  double  security  from  touching  the  fund  ap- 
plicable to  the  first  class  of  creditors  until 
they  are  paid  in  full."  In  re  Terens,  175  Fed. 
495,  407. 

The  rule  that  he  who  has  two  funds  for 
the  satisfaction  of  his  claim  shall  not,  by 
electing  to  resort  to  the  doubly  charged  fund, 
disappoint  him  who  has  that  fund  only  to 
resort  to,  is  subject  to  qualifications,  and 
among  them  is  the  qualification  that  both 
funds  must  be  within  the  jurisdiction  and 
control  of  the  court,  except  in  the  rare  cases 
in  which  it  is  clear  that  the  creditor  of  the 
two  funds  will  sustain  ^o  loss,  delay,  or 
additional  expense  if  required  to  resort  first 
to  the  fund  without  the  Jurisdictionu    Stern- 
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berger  v.  Sufisman,  60  AtL  lois,  196,  69  N. 
J.  Eq.  199. 

Where  a  creditor  of  A.  lias  a  right  to 
satisfy  his  debt  out  of  two  funds,  X  and  7, 
to  but  one  of  which,  Y,  another  creditor,  can 
resort,  the  first  creditor  must  be  compelled 
to  exhaust  X  before  resorting  to  Y.  Where  a 
mortgagor,  as  further  secuirlty,  assigned  a 
claim  for  money  due  under  Insurance  polldes, 
and  the  mortgagee,  without  knowledge  of  a 
subsequent  mortgagor,  and  pursuant  to  a 
supplemental  agreement  with  the  mortgagor, 
applied  the  money  collected  on  the  policies 
to  a  general  and  unsecured  Indebtedness  of 
the  mortgagor,  the  subsequent  mortgagee  was 
not  entitled  to  have  the  money  applied  in  sat- 
isfaction of  the  mortgage.  Weidemann  v. 
Springfield  Breweries  Co.,  63  Atl.  162,  164, 
78  Conn.  660. 

The  doctrine  of  marshaling  assets  will 
not  be  applied  in  favor  of  one  having  an  ad- 
equate remedy  at  law.  Farmers'  Loan  & 
Trust  Co.  V.  Kip,  85  N.  B.  59,  64,  192  N.  Y. 
266. 


MASON 
MABomc 


5TT 

As  charity,  see  Charity, 

MA80NBT 

See  Inspector  of  Masonry. 

A  contract  sufficiently  fixes  the  date  for 
the  completion  of  the  work  where  such  con- 
tract Includes  excavating,  concrete  founda- 
tions, rubble  stone  work,  pressed  brick  and 
cut  stone  work,  etc.,  and  provides  the  date 
for  completing  the  "entire  masonry,"  inas- 
much as  the  term  "masonry"  is  generic  and 
includes  all  the  prior  specifications  of  the 
contract  as  recited.  Joseph  N.  Eisendrath 
Co.  ▼.  Gebhardt,  124  111.  App.  825,  881. 

MASS 

As  public  charity,  see  Public  Charity. 
As  superstitious   use,  see   Superstitious 
Use. 

"A  'mass'  is  not  peculiarly  a  part  of  a 
funeral  service,  like  unto  the  office  for  the 
dead.  It  Is  the  sacrament  of  the  Eucharist, 
and  a  low  mass  is  one  said  and  not  sung. 
In  the  religion  of  the  Holy  Roman  Church 
'masses*  are  celebrated  for  the  good  of  those 
who  are  dead,  but  in  no  sense  is  a  mass  so 
celebrated  necessarily  a  part  of  the  funeral 
service."  In  re  McAvoy*s  Estate,  98  N.  Y. 
Supp.  437,  438,  112  App.  Div.  377  (citing 
Cent.  Diet). 

MASSAGE 

As  practicing  medicine,  see  Practice  of 
Medidne. 


MASSES  OF  MEN 

The  words  "masses  of  men,"  in  a  plmd- 
ing  alleging  that  the  lefters  "Inc."  are  an 
abbreviation  and  are  so  understood  by  tbe 
"masses  of  men,"  mean  the  principal  or 
main  body,  and  is  an  admission  that  there 
are  some  men  or  a  portion  of  the  public  who 
do  not  80  understand  it.  Commonwealth  v. 
American  Snuff  Co.,  101  S.  W.  364,  865, 125 
Ky.  350. 

MASSEUR 

As  physician,  see  Physician. 
As  practicing  medicine,  see  Practice  of 
Medicine. 

MASTER 

The  master  is  the  one  who  has  the  direc- 
tion and  control  of  the  servant,  and  the  test 
is  whether  in  the  particular  service  the  serv- 
ant continues  liable  to  the  direction  and  con- 
trol of  his  master,  or  becomes  subject  to  tbe 
party  to  whom  he  is  loaned  or  hired.  Grace 
&  Hyde  Co.  v.  Probst,  70  N.  E.  12,  14,  208 
111.  147  (citing  Consolidated  Fireworks  Co. 
v.  Koehl,  60  N.  E.  87,  190  111.  145). 

A  "master"  is  one  who  stands  to  another 
in  such  relation  that  he  not  only  controls  the 
result  of  the  work  of  that  other,  but  also 
may  direct  the  manner  in  which  It  shall  be 
done.  McColligan  v.  Pennsylvania  R.  Co.,  txi 
Atl.  792,  793.  214  Pa.  229,  d  L.  R.  A.  (N.  S.) 
544,  112  Am.  St.  Rep.  739. 

**The  fact  that  the  party  to  whose 
wrongful  or  negligent  act  an  Injury  may  I* 
traced  was  at  the  time  in  the  general  em- 
ployment and  pay  of  another  person  does 
not  necessarily  make  the  latter  the  'master,* 
and  responsible  for  his  acts.  The  'master* 
is  the  person  In  whose  business  he  is  engaged 
at  the  time,  and  who  has  the  right  to  control 
and  direct  his  conduct."  Wieber  v.  New 
York  Cent  &  H.  R.  R.  Co.,  96  N.  Y.  Supp. 
28,  30,  109  App.  Dlv.  81  (quoting  Hi^gins  v. 
Western  Union  Tel.  Co.,  60  N,  B.  500,  156 
N.  Y.  75,  66  Am.  St.  Rep.  537). 

A  servant  is  one  who  is  employed  to 
render  personal  service  to  his  employer  oth- 
erwise than  in  the  pursuit  of  an  indet)endeut 
calling,  and  who  in  such  service  remains  en- 
tirely under  the  control  and  direction  of  the 
latter,  who  is  called  the  "master."  Giaco- 
mini  v.  Pacific  Lumber  Co.,  89  Pac.  1059, 
1060,  5  Cal.  App.  218  (citing  Ciy.  Code,  { 
2009). 

A  "master"  is  one  who  not  only  pre- 
scribes to  the  workman  the  end  of  his  work, 
but  directs  or  at  any  moment  may  direct  the 
means  also,  or,  as  it  has  be^i  put,  retains 
the  power  of  controlling  the  work.  Kellog 
V.  Church  Charity  Foundation  112  N.  Y. 
Supp.  566,  569,  128  App.  Div.  214  (citing  PoL 
Torts  [4th  Ed.]  p.  72). 
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MASTER  AHD  SEBVAKT 

The  common  nnderstandlng  of  the  words 
"master  and  servant"  and  the  legal  under- 
standing are  not  the  same.  The  latter  is 
broader,  and  comprehends  some  cases  in 
which  the  parties  are  master  and  servant 
only  in  a  peculiar  sense,  and  for  certain  pur- 
poses—perhaps only  for  a  single  purpose. 
In  strictness,  a  '"servant"  is  one  who,  for  a 
valuable  consideration,  engages  in  the  serv- 
ice of  another,  and  undertakes  to  observe 
his  directions  in  some  lawful  business. 
*  *  *  It  could  not  all  dei^end  on  whether 
the  master  was  to  pay  anything,  nor  wheth- 
er the  service  was  permanent  or  temporary. 
His  control  of  the  action  of  the  other  is  the 
important  circumstance,  and  the  particulars 
of  his  arrangement  are  immaterial.  The 
plaintiff  not  being  employed,  controlled,  or 
paid  by  the  defendant,  would  seem  not  to  be 
their  servant,  so  that  they  would  be  liable 
for  his  acts,  or  their  liability  to  him  be  gov- 
erned by  the  rules  applicable  as  between 
master  and  servant.  Where  defendant  en- 
gaged J.  to  sink  a  shaft,  paying  him  so  much 
per  foot,  and  J.  hired  plaintiff  to  help  him, 
and  agreed  to  pay  him  one-third  of  the  com- 
pensation received  from  defendant,  J.  hav- 
ing the  exclusive  right  to  employ,  control, 
and  discharge  his  helpers,  plaintiff  was  not 
defendants  servant.  Kiser  v.  Suppe,  112 
S.  W.  1006,  1007,  133  Mo.  App.  19  (quoting 
and  adopting  Cooley,  Torts,  pp.  531,  582). 

The  relation  of  master  and  servant  ex- 
ists where  the  employer  has  power  to  direct 
the  nature  of  the  work  and  the  manner  of 
doing  it,  with  power  to  employ  and  dis- 
charge, and  a  switch  tender,  employed  and 
controlled  by  defendant,  but  one-third  of 
whose  wages  was  paid  by  plaintiff's  company, 
which  ran  over  defendants  tracks  at  the 
switches,  was  not  a  servant  of  plaintiff's 
company,  nor  was  defendant  its  servant;  the 
latter  only  having  the  right  to  complain  to 
defendant  as  to  the  manner  of  performing 
his  duties.  Yeates  v.  Illinois  Cent  B.  Co., 
89  N.  E.  338,  341,  241  111.  205. 

The  doctrine  of  respondeat  superior  ap- 
plies only  where  the  i elation  of  master  and 
servant  exists  between  the  wrongdoer  and 
the  person  sought  to  be  held  liable  for  the  in- 
jury, and  the  master  is  he  in  whose  business 
the  servant  Is  engaged  at  the  time,  and  who 
has  the  right  to  control  and  direct  the  serv- 
ant's conduct.  Harding  v.  St.  TiOuis  Nat 
Stockyards,  90  N.  B3.  205,  207,  242  111.  444. 

**The  relation  of  'master  and  servant 
exists  whenever  tlie  employer  retains  the 
right  to  direct  the  manner  in  which  the 
business  shall  be  done,  as  well  as  the  result 
to  be  accomplished,  or.  In  other  words,  not 
only  what  shall  be  done,  but  how  it  shall  be 
done.**  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Dick- 
ens, 103  S.  W.  760,  753,  7  Ind.  T.  16  (dtlng 
dinger  Mfg.  Co.  v.  Rahn,  10  Sup.  Ct.  175, 
132  U.  8.'51«,  8a  U  -Ed.  440;  Uppington  v. 
City  of  New  York,  59  N.  E.  91,  105  N.  Y.  22% 


58  li.  R.  A.  550 ;  Powell  ▼.  Vfrglaia  Const 
Co.,  13  S.  W.  091,  88  Tenn.  092,  17  Am.  St 
Rep.  925;  Carlson  v.  Stocking,  65  N.  W.  58, 
91  Wis.  482 ;  Robinson  ▼.  Webb,  11  Bush  [74 
Ky.]  464;  Harrison  ▼.  ColHns,  86  Pa.  153, 
27  Am.  Rep.  699). 

The  relation  of  **ma8ter  and  serv- 
ant" subsists  between  an  accident  Insurance 
company  and  its  medical  ofllcer  empowered 
to  examine  the  person  or  body  of  Insured  in 
respect  to  any  Injury  or  cause  of  death,  in 
such  manner  and  at  such  times  as  he  may 
require,  in  the  exercise  of  such  right  of  ex- 
amination, and  the  company  is  answerable 
for  injuries  resulting  from  the  negligence 
or  misconduct  of  the  medical  officer,  and,  be- 
tween the  medical  officer  and  Insured,  the 
law  governing  the  relations  of  physician  and 
patient  does  not  apply.  Tompkins  v.  Pacific 
Mut.  Life  Ins.  Co.,  44  S.  B.  439,  444,  58  W. 
Va.  479,  62  L.  R.  A.  489,  97  Am.  St  Rep.  1006. 

MASTSR  IN  CHAKQERT 

*'A  'master  in  chancery*  Is  an  officer  ap- 
pointed by  the  court  to  assist  In  various  pro- 
ceedings incidental  to  the  progress  of  a 
cause  before  it,  and  is  usually  employed  to 
take  and  state  accounts,  to  take  and  report 
testimony,  and  to  perform  such  duties  as 
require  computation  of  Interest  the  value 
of  annuities,  the  amount  of  damages  In 
particular  cases,  the  auditing  and  ascertain- 
ing of  liens  on  property  tnvolved,  and  similar 
services.  The  information  which  he  may 
communicate  by  his  findings  on  such  cases  on 
the  evidence  presented  to  him  is  merely  ad- 
visory to  the  court  which  it  may  accept  and 
act  upon  or  disregard  In  whole  or  in  part 
according  to  Its  own  judgment  as  to  the 
weight  of  the  evidence.  In  practice  It  Is 
not  usual  for  the  court  to  reject  the  report 
of  a  master  with  his  findings,  where  the 
matters  refer  to  him  unless  exceptions  are 
taken  to  them  and  brought  to  Its  attention 
and  on  examination  the  findings  are  found 
unsupported  or  defective  in  some  essential 
particular.  Metzker  v.  Bonebrake,  2  Sup. 
Ct  351,  108  U.  S.  66,  27  L.  Ed.  654 ;  TUgh- 
man  v.  Proctor,  8  Sup.  Ct.  894,  125  XJ.  S.  136, 
149,  31  L.  Ed.  664;  Callaghan  v.  Myers,  9 
Sup.  Ct.  177,  128  U.  S.  617,  666,  32  L.  Ed. 
547.  It  Is  not  within  the  general  province 
of  the  master  to  pass  on  all  the  Issues  in  an 
equity  case,  nor  is  it  competent  for  the  court 
to  refer  the  entire  decision  of  the  case  to  him 
without  the  consent  of  the  parties.  It  cannot 
of  its  own  motion,  or  upon  the  request  of 
one  party,  delegate  Its  duty  to  determine  by 
its  own  judgment  the  controversy  presented 
and  devolve  that  duty  upon  any  of  its  offi- 
cers; but  when  the  parties  consent  to 
the  reference  of  a  case  to  a  master  or  other 
officer  to  hear  and  decide  all  the  issues  there- 
in and  report  his  findings  both  of  fact  and  of 
law,  and  such  reference  is  entered  as  a  rule 
of  the  court  the  master  Is  clothed  with  very 
different  powers  from  those  which  he  exer- 
cises upon  ordinary  je£er^ce  i^thont  such 
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consent,  and'hto  determinations  are  not  sub- 
ject to  be  set  aside  and  disregarded  at  the 
mere  discretion  of  the  court.  A  reference 
by  consent  of  the  parties  of  the  entire  case 
for  a  determination  of  all  its  issues,  though 
not  strictly  a  submission  of  the  controversy 
to  arbitration — a  proceeding  which  is  gov- 
erned by  special  rules — is  a  submission  of  the 
controversy  to  a  tribunal  of  the  parties*  own 
selection  to  be  governed  in  its  conduct  by 
the  ordinary  rules  applicable  to  the  admin- 
istration of  Justice  in  controversies  estab- 
lished by  law.  Its  findings,  like  those  of  an 
independent  tribunal,  are  to  be  taken  as  cor- 
rect, subject  indeed  to  be  reviewed  under  the 
reservation  contained  in  the  consent  and  or- 
der of  the  court,  when  there  has  been  mani- 
fest error  in  the  consideration  given  to  the 
evidence,  or  the  application  of  the  law,  but 
not  otherwise.  The  reference  of  a  whole 
case  to  a  master  *  *  *  has  become,  in 
late  years,  a  matter  of  more  common  occur- 
rence than  formerly,  though  it  has  always 
been  within  the  power  of  the  court  of  chan- 
cery, with  the  consent  of  the  parties,  to  or- 
der a  reference.'*  liOcust  v.  Garuthers,  100 
Pac.  520,  522,  23  Okl.  373  (quoting  Kimberly 
v.  Arms,  9  Sup.  Ct  355,  129  U.  S.  355,  32  L. 
Ed.  764;  citing  Basey  ▼.  Gallagher,  20  Wall. 
[87  U.  8.1  670,  22  L.  Ed.  452;  Quimly  v.  CJon- 
lan,  104  U.  S.  420,  424,  26  L.  Ed.  800). 

MASTER  OF  A  SHIP 

As  laborer,  see  Laborer. 

MASTER  PlilTMtBER 

Laws  N.  Y.  1896,  c.  803,  after  making  it 
unlawful  for  any  person  to  carry  on  the 
business  of  an  employing  or  "master  plumb- 
er" unless  the  name  and  address  of  such  per- 
son shall  have  been  registered  as  provided  in 
section  6,  provides  that  a  master  or  employ- 
ing plumber  within  the  meaning  of  the  act 
is  any  person  who  hires  a  person  or  persons 
to  do  the  plumbing  work.  Schnaier  &  Go. 
V.  Grigsby,  113  N.  Y.  Supp.  548,  549,  61  Misc. 
Rep.  325. 

**Master  plumbers"  and  "employing 
plumbers"  are  one  and  the  same — those 
who  do  not  hold  themselves  out  as  personally 
doing  the  work,  but  as  contracting  to  furnish 
the  materials  and  to  do  the  work  through 
others,  while  "journeyman  plumbers"  are 
those  skilled  in  the  calling  and  holding  them- 
selves out  as  able  and  willing  to  do  the  work 
themselves.  Felton  T.  Atlanta,  61  S.  E.  27, 
28,  4  Ga.  App.  183. 

MATE 

As  laborer,  see  Laborer. 

MATERIA 

See  In  Pari  Kateiia, 


MATERIAL 

"Material"  is  defined  by  Webster  to 
mean  something  essentiaL  Faulkner  v.  Brid- 
get, 86  S.  W.  483,  110  Mo.  App.  377. 

Webster  defines  ''material"  to  be  some- 
thing "of  solid  or  weighty  character;  sub- 
stantial ;  of  consequence;  not  to  be  dispensed 
with;  important;  specific;  especially  law. 
such  as  does  or  would  affect  the  determiiu- 
tlon  of  a  case,  the  effect  of  an  instrument, 
or  the  like ;  constituting  a  matter  that  is  en- 
titled to  consideration;  such  as  must  be  con- 
sidered in  deciding  a  case  on  its  merits." 
Thompson  ▼.  State,  117  Pac.  2ie»  228,  6  Okl. 
Cr.  50. 

Code  Supp.  1907,  |  3060al4,  provides 
that,  where  a  negotiable  instrument  is  want- 
ing in  any  "material  parlicular,"  the  pereou 
in  possession  has  prima  fiicie  authority  to 
complete  it  by  filling  up  the  blank  therein, 
etc.  Held,  that  the  word  "materlar'  was  not 
there  used  as  synonymous  with  "necessary," 
so  as  to  restrict  the  right  to  filling  in  an 
omission  essential  to  the  completion  of  a  ne- 
gotiable instrument,  but  included  all  omitted 
matter  usually  found  in  such  instruments. 
Johnston  v.  Hoover,  117  N.  W.  277,  278,  131) 
Iowa,  143. 

To  Justlftr  a  reversal  of  a  conviction  on 
the  ground  of  error,  the  error  must  have 
been  of  a  material  character,  and  must  have 
deprived  accused  of  a  substantial  right,  tlie 
word  "materiar*  meaning  something  ot 
weighty  character,  substantial,  of  conse- 
quence, not  to  be  dispensed  with.  Campbell 
V.  Tenitory  (Ariz.)  125  Pac  717,  721. 

The  words  "material"  and  "not  materV 
al"  are  absolutely  contradictory,  in  that  they 
exclude  all  middle  ground,  and  together  in- 
clude everything  thinkable.  Behnett  ▼.  Ware, 
61  S.  E.  546,  550,  4  Ga.  App.  293  (dissenting 
opinion  by  Powell,  J.). 

MATERIAIi   AIiIiEGATIOK 

Under  Civ.  Code  Prac.  §  126,  providing 
that  material  allegations  against  infants 
must  be  proved,  though  not  denied,  and  se<*- 
tion  127,  defining  a  material  allegation  to  be 
one  necessary  to  support  the  action,  and  sec- 
tion 429,  requiring  a  petition  in  a  suit  to 
settle  a  decedent*s  estate  to  state  the  amount 
of  debts,  the  nature  and  value  of  the  prop- 
erty of  decedent,  and  providing  that,  if  the 
personal  property  is  insufiicient  to  pay  debts, 
so  much  of  the  real  property  as  may  be  nec- 
essary  may  be  sold,  a  sale  of  an  entire  tra<-t 
before  the  value  of  the  personal  property  bad 
been  ascertained,  and  before  it  had  been  as- 
certained, at  least  approximately,  what  the 
claims  against  decedent's  estate  amounted  to, 
and  without  any  showing  that  the  land  was 
indivisible,  was,  as  to  infant  heirs,  void. 
Carter  v.  Crow*a  Adm*r,  112  S.  W.  1098, 1099, 
130  Ky.  4U 
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A  'Material  allegation"  is  one  wUcli  is 
necessary  for  the  statement  or  support  of  a 
cause  of  action  or  defense.  Louisville  &  N. 
R.  Go.  V.  Paynter's  Adm'x  (Ky.)  82  S.  W.  412, 
413  (quoting  and  adopting  definitions  in  Civ. 
Code  Prac.  t  127). 

XATEBIAIi  ALTERATIOK 

Any  alteration  of  a  written  instrument 
l9  "materiaV  if  it  affects  the  Identity  of  the 
lostnunent,  or  the  rights  and  obligations  of 
the  parties  to  it  Wicker  v.  Jones,  74  S.  E. 
801,  803,  150  N.  0.  102,  40  L.  B.  A.  <N.  8.) 
69. 

The  test  whether  an  Instrument  has  been 
materially  altered  is  whether  the  change  or 
addition  Injuriously,  affected  the  complain- 
ing parties  or  could  have  under  any  proba- 
ble circumstances  enlarged  their  burden. 
Holthouse  V.  State,  97  N.  B.  IdO,  132,  49  Ind. 
App.  178. 

Whatever  changes  the  legal  effect  of  an 
instrument  Is  a  material  alteration.  "The 
test  Is,  not  whether  an  alteration  Increases 
or  reduces  a  party's  liability,  but  whether 
tlie  instrument  expresses  the  same  contract 
—whether  It  will  have  the  same  legal  effect 
and  operation  after  the  alteration  as  before." 
White  V.  Harris,  48  S.  E.  41,  43,  69  S.  0.  65, 
104  Am.  St  Rep.  791. 

A  material  alteration  of  a  written  instru- 
ment Is  an  intentional  act,  after  it  has  been 
fully  executed  by  one  party  without  the 
consent  of  the  other,  which  changes  the  legal 
eflfect  of  the  Instrument  in  any  way.  The 
cross-marking  of  a  material  provision  of  a 
written  instrument,  after  Its  execution  by 
one  of  the  parties,  without  the  consent  of 
the  other,  with  Intent  of  erasing  it,  is  a  ma- 
terial alteration.  O.  N.  Bull  Remedy  06.  v. 
Boyer,  124  K.  W.  20,  21,  109  Minn.  396,  32 
L.  R.  A.  (N.  S.)  519,  18  Ann.  Cas.  413. 

Under  Rem.  &  Bal.  Code,  §  3514,  provid- 
ing that,  where  a  negotiable  Instrument  is 
materially  altered  without  the  assent  of  all 
persons  liable  thereon,  it  Is  avoided,  except 
as  against  a  party  who  made,  authorized,  or 
assented  to  the  alteration  and  subsequent  in- 
dorsers,  and  section  3515,  providing  that  an 
altpration  which  changes  the  number  or  re- 
lations of  the  parties  is  a  ''material  altera- 
tion," where,  after  the  indorsement  of  a 
note  by  an  accommodation  party,  and  before 
it  was  negotiated,  without  his  knowledge  or 
consent,  other  parties  signed  it  as  maker, 
he  waa  discharged  of  liability  thereon.  Hand- 
sakerv.Pedersen,  128  Pac.  230,  231,  71  Wash. 
218. 

As  a  rule,  any  diange  in  the  Wrsonallty, 
nnmber,  or  relation  of  the  parties  to  a  writ- 
ten contract  is  a  material  alteration  there- 
of, so  as  to  avoid  it  as  to  the  nonconsenting 
parties,  so  that  the  erasure  of  the  name  of 
one  of  the  obligors  in  a  contract  is  a  mate- 
rial alteration.  Matson  v.  Jarvis  (Tex.)  133 
&  W.  941,  948. 


The  addition  to  a  note  by  the  payee  with- 
out the  knowledge  of  the  maker  of  the  words 
"with  interest  6  per  cent**  ia  a  material  al- 
teration of  the  note  within  Negotiable  In^ 
struments  Law  (Consol.  Laws  1909,  c.  38)  i 
206,  subd.  2,  declaring  that  any  alteration 
changing  the  siim  payable  either  for  inter- 
est or  principal  is  material.  Columbia  Dls- 
tilUng  Co.  V.  Rech,  185  N.  Y.  Supp.  206,  207, 
151  App.  Dlv.  128. 

It  is  a  material  alteration  of  an  instru- . 
ment  to  change  the  time  from  which  the  in-  • 
terest  i.s  to  run,  either  by  the  insertion,  al- 
teration«  or  erasure  of  words,  whether  the 
time  is  thereby  accelerated  or  delayed.  Bald- 
win V.  Haskell  Nat.  Bank,  133  S.  W.  864, 865, 
104  Tex.  122. 

Where,  after  the  delivery  of  a  note  con- 
taining an  unfilled  blank  for  the  place  of 
payment,  the  payee  filled  the  blank  as  au- 
thorized by  Code  Supp.  1907,  |  30({0al4.  such 
note  was  not  within  sections  3060al24  and 
3000al25,  providing  that  any  alteration  in 
the  time  or  place  of  payment  shall  consti- 
tute a  material  alteration  and  that  a  mate- 
rial alteration  will  avoid  the  note.  John- 
ston V.  Hoover,  117  N.  W.  277,  278,  189  Iowa, 
143. 

Whether  an  alteration  of  a  note  is  mate- 
rial does  not  depend  upon  whether  it  in- 
creases or  reduces  the  maker's  liability,  but 
upon  whether  the  Instrument  after  altera- 
tion expresses  the  same  contract,  and,  if  the 
change  enlarges  or  lessens  the  liability.  It  is 
material.  Commonwealth  Nat.  Bank  of  Dal- 
las, Tex-,  V.  Baughman,  111  Pac.  332,  33.S,  27 
Okl.  175. 

The  altering  of  the  figures  in  two  places 
in  an  order  for  money,  to  make  it  read  $38 
Instead  of  $30,  but  leaving  the  written 
amount  as  It  originally  was,  was  a  "material 
alteration,"  tending  to  indicate  that  it  was 
the  maker's  intention  to  pay  $38,  and  was 
therefore  apparently  capable  of  effecting  a 
fraud.  White  v.  State,  102  S.  W.  716,  716. 
83  Ark.  36. 

Under  a  statute  providing  that  a  mate- 
rial alteration  of  a  negotiable  Instrument  Is 
one  which  changes  the  date,  the  sum  pay- 
able, the  time  or  place  of  payment,  the  num- 
ber or  relations  of  the  parties,  or  the  me- 
dium or  currency  in  which  payment  is  to  be 
made,  a  valid  agreement  between  the  holder 
and  principal  debtor  for  an  extension  of  time 
of  payment  is  not  a  "material  alteration" 
discharging  an  accommodation  maker  of  a 
note;  the  statute  referring  to  changes  in  the 
instrument  itself  and  not  the  contract.  Rich- 
ards V.  Market  Bxch.  Bank  Co.,  90  N.  B.  1000, 
1005,  81  Ohio  St.  348,  26  L.  R.  A.  (N.  S.)  99. 

Under  a  statute  providing  that  any  al- 
teration changing  the  date  or  any  change 
which  alters  the  effect  of  a  negotiable  in- 
strument is  a  "material  alteration,"  the 
drawing  of  a  hand  through  the  figures  "1- 


MATERIAL  ALTERATION 


318 


MATERIAL  EVIDENCE 


S-0"  In  a  note  written  on  a  blank  form,  dat- 
ed October  24,  1892,  payable  one  year  from 
date,  reciting  that  It  was  due  October  24, 
1903,  and  writing  above  the  figures  "1-9-0" 
so  as  to  make  the  date  October  24,  1902,  was 
not  a  "material  alteration,"  since,  as  the 
written  figures  control  the  printed  ones,  the 
alteration  did  not  change  the  date.  Lombar- 
do  V.  Lombardlnl,  106  Pac.  907,  908,  67  Wash. 
352,  32  L.  R.  A.  (N.  S.)  515. 

Under  Rev.  St  §  3175p,  declaring  that 
a  "material  alteration"  of  a  negotiable  in- 
strument consists  in  an  alteration  which 
changes  the  date,  the  sum  payable,  either 
for  principal  or  Interest,  the  time  or  place 
of  payment,  the  number  or  the  relation  of 
the  parties,  the  medium  or  currency  In  which 
payment  is  to  be  made,  or  which  adds  a 
place  of  payment  where  no  place  of  payment 
was  specified,  or  any  other  change  or  addi- 
tion which  alters  the  effect  of  the  instru- 
ment In  any  respect,  the  term  Is  limited  to 
the  alteration  of  the  Instrument  itself  and 
was  not  fulfilled  by  an  extraneous  contract 
between  the  holder  and  the  principal  maker 
extending  the  time  of  payment.  Richards 
V.  Market  Exch.  Bank  Co.,  90  N.  E.  1000, 
1005,  81  Ohio  St.  348,  26  L.  R.  A.  (N.  S.)  99. 

MATERIAI.   DEFENDANT 

Under  Code  1907,  S§  3093,  6110,  provid- 
ing that  bills  must  be  filed  In  the  district  In 
which  the  defendants  or  a  material  defend- 
ant reside,  a  material  defendant  being  a 
necessary  or  Indispensable  party,  the  husband 
Is  the  only  material  defendant  to  a  suit  by 
a  wife  for  divorce  and  alimony,  and  hence 
a  bill  for  divorce  and  alimony  cannot  be  fil- 
ed in  a  district  other  than  that  In  which  he 
resides.  Fuckett  v.  Puckett,  56  South.  585, 
587,  174  Ala.  315. 

A  "material  defendant,"  within  the 
meaning  of  the  statute,  requiring  that  an 
original  bill  be  filed  in  the  district  in  which 
the  defendants  or  a  "material  defendant"  re- 
side, has  been  held  to  be  a  defendant  who 
Is  a  necessary  party,  really  Interested  In  the 
result  of  the  suit  and  against  whom  a  de- 
cree Is  sought;  one  whose  Interest  Is  antag- 
onistic to  the  complainants  and  against  whom 
relief  Is  prayed.  Railroad  Commission  of 
Georgia  v.  Palmer  Hardware  Co.,  53  S.  EI 
193,  197,  124  Ga.  788  (dtlng  Gay  v.  Brier- 
field  Coal  A  Iron  Co.,  17  South.  618,  106  Ala. 
615;   Waddell  v.  Lanier,  54  Ala.  440). 

MATERIAL  DEGREE 

One  of  the  meanings  of  the  term  mate* 
rial  is  "in  an  important  degree"  (Webster, 
Diet),  and  this  Is  the  meaning  which  would 
properly  be  attached  to  It  as  used  In  an  in- 
struction that  a  passenger  on  a  street  car 
could  not  recover  If  she  contributed  to  her 
Injury  In  a  material  degree,  and  hence  the 
Instruction  was  erroneous,  because  Import- 
ing that  there  might  be  a  degree  of  negli- 
gence on  the  part  of  plaintiff,  contributing 


to  the  injury,  which  would  not  defeat  a  re- 
covery. Root  V.  Des  Moines  Ry.  Co.,  98  N. 
W.  291,  293,  122  Iowa,  469. 

The  words  "material  degree,"  In  an  in- 
struction, in  an  action  for  injuries,  to  the 
effect  that  If  the  plaintiff  was  injured  as  the 
direct  result  of  defendant's  negligence,  and 
was  "in  no  manner  or  to  any  material  de- 
gree negligent  himself,  or  in  no  manner  or 
to  any  extent  contributed  to  his  own  injury," 
he  was  entitled  to  recover,  related  to  the 
amount  of  care  required,  and  not  to  the  ex- 
tent of  contribution  to  the  injury  by  reason 
of  failure  to  exercise  such  care,  and  hence 
the  instruction  was  not  erroneous.  Camp  v. 
Chicago  Great  Western  Ry.  Co.,  99  N.  W. 
735,  738,  124  Iowa,  23& 

MATERL^kL  DEPARTURE 

On  September  25th  the  court  ordered 
the  issuance  of  a  venire  of  150  names,  re- 
turnable on  October  5th,  and  names  to  that 
number  were  regularly  drawn  and  the  venire 
Issued.  On  September  30th,  the  court  vacated 
the  order  of  September  25th,  and  directed 
that  the  names  in  the  venire  then  in  process 
of  being  served  be  restored  to  the  trial  jury 
box,  and  that  150  names  be  drawn  from  the 
trial  jury  box,  and  a  venire  Issued  for  those 
persons  to  attend  October  7th  to  complete 
the  panel  in  the  case;  seven  jurors  having 
been  passed.  Thereafter  on  the  same  date 
the  150  names  were  returned  to  the  box,  and 
the  judge  and  clerli  of  court  drew  therefrom 
150  names  to  complete  the  panel,  and  a  ven- 
ire was  Issued  to  serve  the  names  so  drawn. 
Held  that,  conceding  irregularity,  there  was 
not  a  "material  departure"  from  the  forms 
provided  by  statute,  expressly  made  ground 
for  challenge  to  the  panel  by  Comp.  Laws 
Nev.  §  4288;  "material  departures"  being 
only  such  as  affect  the  substantial  rights  of 
a  defendant  in  securing  an  Impartial  jury. 
State  V.  Jackman,  104  Pac.  13,  14,  16,  31 
Nev.  51L 

MATERIAI.     EVIDENCE     OR     TESTI- 
MONY 

Testimony  of  the  accused,  in  a  bastardy 
proceeding,  that  he  had  not  had  sexual  in- 
tercourse with  the  complainant,  held,  to  be 
"material"  on  his  indictment  for  perjury, 
although  he  had  also  sworn  that  he  was 
not  the  father  of  the  child.  State  v.  Brown, 
79  N.  O.  642,  643. 

False  testimony  is  "material,"  so  as  to 
be  the  subject  of  an  assignment  for  perjury, 
when  It  Is  such  as  to  be  substantially  im- 
portant and  to  have  Influence  on  the  issues^ 
especially  as  distinguished  from  a  mere  for- 
mal requirement,  and  capable  of  properly  in- 
fluencing the  result  of  the  trial.  People  ▼. 
Schweichler,  117  Pac  939,  940,  16  GaL  App. 
738. 

In  Code  Civ.  Proc.  §  870  et  seq.,  and 
general  rule  of  practice  82,  requiring,  for 
the  examination  of  an  adverse  party  before 
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trial,  a  showing  by  affidavit  that  the  testi- 
mony is  material  and  necessary,  the  words 
"materiar*  and  "necessary**  are  not  used  syn- 
onymously, even  If  the  word  "necessary" 
does  not  mean  Indispensable  to  the  making 
of  an  Issae.  KopUn  y.  Hoe,  108  N.  Y.  Supp. 
602,  e03,  123  App.  Div.  827. 

An  Instruction  that  the  burden  of  proof 
was  on  plalntiir,  and  that'she  could  not  re- 
cover until  she  showed  the  facts  by  a  pre- 
ponderance or  a  material  part  of  the  evi- 
dence, was  error  because  not  the  equivalent 
of  a  "preponderance.**  St  Louis,  I.  M.  & 
S.  By.  Co.  V.  Woodruff,  115  S.  W.  953,  966, 
89  Ark.  9. 

HATEBIAIi  FAOT 

A  fact  is  "material"  to  the  risk  assumed 
by  an  underwriter  when  it  would  have  caused 
him  to  have  refused  the  risk  If  known  or 
would  have  been  a  reason  for  his  demanding 
a  higher  premium.  Where  an  affidavit  of 
defense,  in  an  action  on  a  policy  of  insurance 
issued  by  a  company  which  Insured  married 
women,  alleged  that  the  fact  that  Insured 
was  pregnant  was  material  but  did  not  allege 
in  what  way  it  was  material  nor  that  the  In- 
surer would  have  refused  the  risk  or  Increas- 
ed the  premium  If  that  fact  had  been  known, 
the  affidavit  was  insufficient  McCaffrey  v. 
Knights  &  Ladles  of  Columbia,  63  Atl.  189, 
213  Pa.  609. 

The  law  of  England,  as  of  other  coun- 
tries, requires  an  applicant  for  marine  insur- 
ance to  make  a  full  disclosure  of  all  the  ma- 
terial facts  known  to  him  at  the  time  af- 
fecting the  risk  which  the  insurer  is  to  as- 
sume, but  he  is  not  required  to  disclose  facts 
unknown  to  him  at  the  time,  nor  immaterial 
facts,  nor  matters  of  common  and  general 
knowledge  among  those  engaged  in  the  insur- 
ance business  at  the  place  of  the  contract 
"Material  facts'*  are  only  such  as  are  likely 
to  influence  the  mind  of  a  reasonable  under- 
writer in  deciding  whether  to  accept  the  risk 
and  In  fixing  the  rate  of  premium  to  be  charg- 
ed, and  the  question  of  materiality  is  one  of 
fbct  to  be  decided  upon  consideration  of  all 
the  drcnmstances  and  conditions  affecting 
the  transaction.  Northwestern  S.  8.  Co.  ▼. 
Maritime  Ins.  Co.,  161  Fed.  166,  17& 

The  existence  of  an  unffied  chattel  mort- 
gage on  a  stock  of  goods  as  security  for  a 
guaranty  of  a  debt  of  the  mortgagor  is  a  fact 
material  to  the  risk  in  a  contract  to  insure 
goods,  though  the  instrument  contains  a 
clause  that  it  shall  not  be  valid  until  ffied. 
Where  an  unfiled  chattel  mortgage  on  the 
stock  of  goods  exists,  and  the  applicant  for 
tnsnranoe,  when  asked  whether  the  property 
is  mortgaged  or  Incumbered,  answers  in  the 
negative,  it  is  a  concealment  of  a  material 
fact,  within  a  policy  providing  that  it  shall 
U  void  if  Insured  had  concealed  or  misrepre- 
sented any  material  fftct  concerning  the  In- 
sonnce^  and  avoids  the  contract    Madsen  v. 


Farmers'  ft  Merchants*  Ins.  Co.,  126  X.  W. 
1086, 1088,  87  Neb.  107,  29  L.  E.  A.  (N.  S.)  97, 
Ann.  Cas.  1912A,  985. 

As  used  in  the  law  relating  to  fraud,  re- 
quiring that  false  representations,  in  order 
to  be  actionable  must  relate  to  "material 
facts,"  means  a  fact  or  facts  necessarily  hav- 
ing some  bearing  on  the  value  of  the  subject 
of  the  negotiation.  Champion  Funding  & 
Foundry  Co.  v.  Heskett,  102  8.  W.  1050,  1054, 
125  Mo.  App.  516. 

Under  the  rule  that  the  Jury  may  reject 
the  whole  or  any  part  of  a  witness*  testimony 
if  they  believe  such  witness  hask  sworn  falsely 
as  to  any  material  fact,  by  the  term  '*mate-. 
rial  fact"  is  meant  any  fact  which  tends  to 
prove  or  disprove  the  defendant's  guilt  or 
innocence.  State  v.  McCarver,  92  S.  W.  684, 
687,  194  Mo.  717. 

During  a  trial  to  a  Jury  the  legal  suf- 
ficiency of  the  "material  facts" — ^1.  e.,  the 
facts  constituting  a  part  of  plaintiffs  case  as 
he  presents  it — ^put  in  issue  by  allegations  of 
the  complaint  and  denials  of  the  answer,  can- 
not be  questioned.  Elie  v.  O.  Cowles  A  Co., 
73  Atl.  258,  259,  82  Conn.  236. 

Where  a  person  conducting  a  business  re- 
quiring a  license,  but  who  is  not  alleged  to 
be  the  owner  of  one,  pays  money  to  a  person 
not  shown  to  have  any  official  relation  to  the 
bureau  of  licenses  of  New  Tork,  or  to  any 
person  employed  in  such  bureau,  such  fact  is 
not  "material"  within  Pen.  Code  N.  Y.  {  96, 
relating  to  perjury  on  an  investigation  under 
Greater  New  York  Charter,  |  119  (Laws 
1901,  p.  46,  c.  466),  by  the  comndssloner  of  ac- 
counts, into  the  methods  of  the  office  of  said 
bureau.  People  v.  Tillman,  118  N.  Y.  Supp. 
442,  63  MlBC.  Rep.  46L 

MATERIAI.  FRAUD 

The  term  "material,"  in  the  phrase  "that 
fraud  to  be  actionable  must  be  material," 
means  that  without  the  fraud  the  transaction 
would  not  have  been  made,  and  means  a 
statement  of  an  alleged  existing  fact  or  facts, 
and  not  merely  of  some  future  or  contingent 
event  or  an  expression  of  opinion,  and  the 
person  to  whom  the  statement  is  made  must 
rely  on  its  truth  and  must  have  the  right  as 
a  person  of  ordinary  business  prudence  to 
rely  on  it.  Boulden  v.  Stllwell,  60  Atl.  609, 
610,  100  Md.  643,  1  L.  R.  A.  (N.  S.)  258. 


Only  contradictory  statements  as  to  "ma- 
terial matters"  can  be  used  for  the  purpose 
of  impeachment  and  by  "material  matters" 
are  meant  matters  competent  to  prove  one 
side  or  the  other  of  the  issue,  and  admissible 
for  that  purpose.  Luke  v.  Cannon,  62  8.  £. 
110, 112, 4  Ga.  App.  538. 

False  testimony  by  defendant,  in  a  dvil 
suit  in  support  of  a  set-off  for  money  loaned, 
that  no  negotiable  note  was  given  or  accepted 
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therefor,  is  testimony  "to  a  material  mat- 
ter," within  Rev.  St.  c.  123,  g  1,  and  is  per- 
jury. Where  a  person  charged  with  perjury 
because  he  set  up  a  claim  for  money  loaned 
in  defense  to  an  action  by  way  of  set-off,  and 
testified  in  support  of  it,  and  the  testimony 
was  false,  the  fact  that  he  need  not  have 
•done  so,  because  of  another  available  defense, 
did  not  make  the  claim  immaterial  matter. 
State  V.  Berliawsky,  76  Atl.  93S,  939,  106  Me. 
506. 

The  words  "material  matter,"  as  used  in 
Rev.  St.  §  5392,  which  denounces  as  perjury 
the  stating  or  subscribing  to  any  material 
matter  which^the  person  does  not  believe  to 
be  true  after  he  has  taken  oath,  etc.,  apply  to 
nonjudicial  matters  in  the  same  general  sense 
as  to  Judicial  matters  and  import  some  issue 
or  right  to  which  the  oath  relates  rather  than 
to  a  mere  inquiry  or  investigation  to  be  made 
for  the  detection  of  violations  of  law  by 
third  persons,  and  as  the  reiiuirement  of 
Oleomargarine  Act  May  2,  1902,  |  6,  that 
wholesale  dealers  shall  keep  such  boolcs  and 
render  such  returns  as  the  commissioner  of 
internal  revenue  may,  by  regulation,  require 
under  prescribed  i)ena1ties  for  its  violation, 
has  no  relation  to  the  tax  to  be  assessed  on 
such  dealer,  It  is  not  such  a  "material  mat- 
ter" that  a  false  return  will  support  a  prose- 
cution for  perjury  though  an  oath  is  required 
thereto.    United  States  v.  Lamson,  165  Fed. 

MATERIAI.  MI8REFRE8ENTATION 

A  misrepresentation,  as  the  basis  of  re- 
scission, must  be  material;  but  it  can  be 
material  only  when  it  is  of  such  a  character 
that,  if  it  had  not  been  made,  the  contract 
would  not  have  been  entered  into.  The  mis- 
representation, it  is  true,  need  .not  be  the 
sole  cause  of  the  contract ;  but  it  must  be  of 
such  nature,  weight,  and  force  that  the  court 
can  say,  "Without  it  the  contract  would  not 
have  been  made."  Oppenheimer  v.  ^Clunie, 
75  Pac.  899,  901,  142  Cal.  313  (citing  Colton 
V.  Stanford,  23  Pac.  16,  28,  82  Cal.  351,  399, 
16  Am.  St.  Rep.  137). 

Whether  a  misrepresentation  is  material 
to  the  risk  essential  to  make  the  same  avail- 
able as  a  defense  to  a  policy,  as  provided  by 
Act  Pa.  June  23,  1885  (P.  L.  134),  depends 
on  whether  it  was  of  such  substantial  im- 
portance that  the  insurer,  but  for  the  mis- 
representation, would  not  have  made  the  con- 
tract Miller  v.  Maryland  Casualty  Ck>.,  193 
Fed.  343,  349,  113  C.  C.  A.  267. 

MATEBIAI.  PARTICULAR 

In  Code  Supp.  1907,  §  3060al4,  provid- 
ing that,  whore  a  negotiable  instrument  is 
wanting  in  any  "material  particular,"  the 
I)cr8on  in  possession  has  prima  facie  author- 
ity to  complete  it  by  filling  up  the  blank 
therein,  etc.,  the  word  "material"  was  not 
used  as  synonymous  with  "necessary"  so  as 
to  restrict  the  right  to  filling  in  an  omission 


essential  to  the  completion  of  a  negotiable 
instrument,  but  included  all  omitted  matter 
usually  found  in  such  instruments^  and  where 
a  negotiable  note  was  delivered  to  the  payee 
complete,  except  for  the  filling  of  a  blank 
left  for  the  place  of  payment,  the  payee  bad 
prima  facie  authority,  before  indorsing  it  to 
a  bona  fide  holder  for  value  before  maturity, 
to  fill  the  blank  so  as  to  make  the  note  pay- 
able at  a  place  other  than  that  where  the 
maker  resided.  Johnston  v.  Hoover,  117  N. 
W.  277,  278,  139  Iowa,  3,43. 

MATERIAIi  PORTION  OF  WCLI. 

In  Civ.  Code  1910,  S  3919,  providing  that 
the  intention  to  cancel  a  will  will  be  presum- 
ed from  the  obliteration  or  canceling  of  t 
material  portion  of  the  will,  "material*'  does 
not  mean  essential,  but  means  important; 
more  or  less  necessary ;  having  influence  or 
effect;  going  to  the  merits;  having  to  do 
with  matter,  as  distinguished  from  form. 
Hartz  V.  Sobel,  71  S.  B.  995, 1001, 136  Ga.  5«^ 
38  L.  B.  A.  (N.  S.)  797,  Ann.  Oas.  1912D,  165. 

MATERIAIi  REPRESXaCTATION 

The  word  "material,"  as  used  in  2  Re* 
visal,  I  4646,  providing  that  no  representa- 
tion,  unless  "material,**  shall  prevent  a  re- 
covery  on  an  insurance  policy,  is  not  restrict- 
ed to  a  misrepresentation  as  to  a  defect 
which  contributes  in  some  way  to  the  loss  or 
damage  for  which  the  indemnity  is  claimed, 
but  a  representation  is  "material**  where  it 
would  naturally  alfect  the  Judgment  of  the 
insurer  in  accepting  the  risk.'  "Every  fact 
untruly  asserted  or  wrongfully  suppressed 
must  be  regarded  as  'material'  if  the  knowl- 
edge or  ignorance  of  it  would  naturally  influ- 
ence the  Judgment  of  the  underwriter  in  mak- 
ing the  contract  at  all,  or  in  estimating  the 
degree  and  character  of  the  risk,  or  in  fixing 
the  rate  of  premiuuL*'  Fishblate  v.  Fidelity 
&  Casualty  Co.,  58  S.  E.  354,  356,  140  N.  a 
589. 

Within  the  meaning  of  Ky.  St  t  639, 
providing  that  no  representations  in  an  ap- 
plication for  an  insurance  policy,  unless  "ma- 
terial** or  fraudulent,  shall  prevent  recovery, 
a  representation  is  material  when  the  policy 
would  not  have  been  issued  if  the  truth  bad 
been  known.  United  States  Casualty  Co.  v. 
Campbell,  146  S.  W.  1121,  1123,  148  Ky.  5W. 

A  statement  In  an  application  for  life  in- 
surance that  applicant  had  never  had  any 
disease  of  the  kidneys  is  a  "material  repre- 
sentaUon"  within  Rev.  N.  C.  1905,  i  4808,  as 
such  representation  undoubtedly  influenced 
the  action  of  the  company  in  accepting  the 
risk.  Alexander  ▼.  Metropolitan  life  In& 
Co.,  64  S.  B.  482,  483,  160  N.  C.  03a 

The  assured's  statement  of  his  age,  even 
though  not  a  warranty,  is,  as  a  matter  of 
law,  a  material  representation  In  an  applica- 
tion for  an  accident  Insurance  policy.    Cen- 
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MATERIAL  VARIANCE 


tral  Ace.  Ins.  Ca  ▼.  Spence^  126  IlL  App. 
32,  45. 

A  statement  tliat  Insured  had  neyer  had 
cancer  is  a  statement  material  to  the  risk, 
and  its  falsity  a  good  defense  to  the  policy. 
Brisou  T.  Metropolitan  Life  Ins.  Ck).  (Ky.) 
115  S.  W.  785,  786. 

"Representations"  of  the  seller  of  a  cash 
register  that  the  same  will  save  the  expense 
of  a  bookkeeper,  and  that  books  can  be  kept 
thereupon  in  half  the  time  that  the  books 
could  otherwise  be  kept,  and  that  the  ma- 
chine can  be  operated  by  any  one  of  ordinary 
intelligence,  are  not  ''representations  as  to 
material  facts,"  and,  though  false,  are  not 
ground  for  a  rescission  by  the  bnyer  of  the 
contract  of  sale.  National  Cash  Register  Co. 
T.  Townsend  Grocery  Store,  50  S.  B.  306,  307, 
137  N.  C.  652,  50  S.  E.  306,  70  L.  R.  A  840. 

MATEBIAI.  KIOHT 

The  right  of  a  defendant  to  challenge 
peremptorily  Is  a  "material  right"  Betts 
T.  United  States,  132  Fed.  228,  229,  235,  65 
0.  C.  A.  452. 

MATERIAL  VARIANC£ 

A  variance  is  not  ''material"  unless  it  is 
80  misleading  as  to  prejudice  the  party  in 
maintaining  his  action  or  defense  on  the  mer- 
its.   Ostrom  V.  Woodbury,  122  Pac  826,  827. 

A  complaint  by  an  Injured  brakeman 
alleged  that  the  engineer  negligently,  and 
without  any  warning,  applied  the  steam,  and 
violently  jerked  the  slack  out  of  the  train, 
causing  plaintiff  to  miss  his  footing,  whereby 
he  was  thrown  between  the  cars,  etc.,  and 
that  when  the  ^igineer  started  the  train  he 
was  working  on  top  in  the  act  of  stepping 
from  one  car  to  another,  and  that  as  the 
train  was  started  and  the  cars  were  jerked 
apart  he  fell  between  them  and  was  injured. 
Held,  that  there  was  no  variance  between  the 
complaint  and  evidence  that  the  englner 
started  the  train  at  a  high  rate  of  si)eed,  and 
that  if  there  was  it  was  immaterial,  in  view 
of  Revisal  1905,  |  515,  providing  no  variance 
shall  be  deemed  material  unless  the  adverse 
party  is  actually  misled  to  Ms  prejudice  in 
suing  on  the  merits.  Goore  v.  Seaboard  Air 
Line  Ry.  Oo.,  68  S.  E.  210,  152  N.  C.  702. 

The  variance  between  an  indictment 
charging  the  forgery  of  a  deed  of  trust  set 
out  according  to  its  tenor,  and  the  deed  of 
trust  offered  In  evidence,  consisting  of  cleri- 
cal inaccuracies,  such  as  describing  the  land 
in  one  instrument  as  "eighty  (80)  acres"  and 
in  the  other  as  **80  acres,"  the  use. of  the 
words  **party  of  the  first  part"  in  one  instru- 
ment and  the  words  "first  party"  in  the  oth- 
er, and  the  word  **fails"  in  one  instrument 
and  the  word  **failed"  In  the  other,  is  imma- 
terial within  Rev.  St.  1909,  $  5114,  providing 
that  variance  between  the  Indictment  and 
the  evidence  in  specified  cases  shall  not  be 
ground  for  an  acquittal  unless  the  court  shall 
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find  that  the  variance  is  material  and  preju- 
dicial to  the  defense.  State  v.  Witherspoon, 
183  S.  W.  323,  326,  231  Mo.  706. 

The  variance  between  an  information  al- 
leging a  sale  to  "F.  H.  Leslie"  and  the  evi- 
dence of  a  sale  to  "Frank  W.  Leslie"  is  not 
material  or  prejudicial,  within  Comp.  St. 
1910,  i  6166,  forbidding  an  acquittal  for  a 
variance,  unless  found  by  the  court  to  be  "ma- 
terial" to  the  merits  or  "prejudicial"  to  de- 
fendant Eggart  V.  State,  116  Pac  454,  455, 
19  Wyo.  285. 

Plaintiff  alleged  that  while  she  was  a 
passenger  in  defendant's  cab  defendant  neg- 
ligently so  managed  its  team  and  cab  that 
the  team  took  fright  and  ran  with  the  cab, 
and,  on  account  thereof,  she  was  thrown 
down  tn  the  cab,  and  was  injured  in  her  an* 
kle,  back,  etc.  The  answer  was  a  general 
denial,  with  the  plea  of  contributory  negli- 
gence. Plaintiff  introduced  evidence  without 
objection  showing  that,  after  she  entered  the 
cab,  the  team  became  frightened  and  started 
to  run  with  the  cab,  but  the  testimony  did 
not  show  whetlier  the  injury  was  caused  by 
being  thrown  from  her  seat  to,  the  fioor  of 
the  cab  or  while  trying  to  get  out  of  the  cab 
while  the  team  was  running  away,  her  testi- 
mony showing  that  she  made  an  attempt  to 
get  out  of  the  cab  while  the  team  was  run- 
ning, and  that  her  injury  might  have  been 
caused  thereby.    Rev.  St  1899,  |  656  (Ann.  St 

1906,  p.  674),  provides  that,  when  the  vari- 
ance between  pleading  and  the  proof  is  not 
material,  the  court  may  direct  the  facts  to  be 
found  according  to  the  evidence,  or  may  order 
an  Immediate  amendment  without  costs. 
Held,  that  the  variance  between  the  allegation 
that  she  was  injured  by  being  thrown  down 
in  the  cab  and  the  evidence  that  she  was  in- 
jured while  attempting  to  get  out  of  the  cab 
was  immaterial,  and  that  defendant  by  fail- 
ing to  object  to  the  testimony  waived  his  ob- 
jection to  it,  so  that  a  charge  forbidding  re- 
covery if  plaintiff  was  injured  while  attempt- 
ing to  get  out  of  the  cab  while  the  team 
was  running  away  was  error.  Daley  v.  Red- 
burn,  127  S.  W.  924,  925,  143  Mo.  App.  658. 

In  an  action  against  a  carrier  to  recover 
for  the  death  of  one  alleged  to  have  been  a 
passenger,  there  can  be  no  recovery  on  the 
ground  of  ordinary  negligence  of  defendant 
in  injuring  a  person  not  a  passenger.  Where 
a  complaint  alleged  that  plaintiff's  decedent 
at  the  time  of  his  negligent  killing  by  de- 
fendant carrier  was  in  the  discharge  of  his 
duties  as  a  railway  mail  clerk,  a  recovery 
may  be  had,  though  the  evidence  establishes 
that  decedent  at  the  time  of  the  fatal  ac- 
cident was  not  in  the  discharge  of  his  du- 
ties as  a  mall  clerk,  but  was  a  gratuitous 
passenger,  as  a  carrier  owes  the  same  degree 
of  care  in  the  transportation  of  a  gratuitous 
passenger  as  in  the  case  of  a  passenger  for 
hire;  and  hence  the  variance  was  not  ma* 
terial  within   the  meaning  of  Comp.  L&ws 

1907,  t$  3001-3003,  providing  that  no  vari- 
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ance  between  the  allegations  and  the  proof 
is  to  be  deemed  material  unless  it  has  actual- 
ly misled  the  adverse  party  to  his  prejudice. 
Schuyler  ▼.  Southern  Pac  Co.,  109  Pac.  458, 
465,  37  Utah,  581. 

The  variance  between  a  complaint  setting 
forth  a  cause  of  action  on  an  open,  current, 
and  mutual  account,  and  the  proof  of  a  stat- 
ed account,  was  immaterial  within  Code  Civ. 
Proc.  I  469,  providing  that  no  variance  be- 
tween the  pleading  and  the  proof  shall  be 
deemed  material  unless  it  has  actually  miS' 
led  the  adverse  party,  where  defendant  was 
not  misled  as  disclosed  by  his  answer  in 
denying  the  existence  of  the  account  made  a 
part  of  the  complaint,  but  merely  tendering 
an  issue  on  the  question  whether  the  account 
was  mutual,  open,  and  current  between  him- 
self and  plaintiff's  assignor.  Culver  v.  New« 
hart,  128  Pac.  975,  978,  18  CaL  App.  614. 

MATEBIAIirTT 

The  test  of  "materiality"  is  whether  the 
statement  made  could  have  influenced  the  tri- 
bunal upon  the  question  at  issue  before  it 
Any  staten^ents  made  in  a  judicial  proceed- 
ing for  the  purpose  of  affecting  the  deci- 
sion, and  upon  which  the  judge  acts,  are  ma- 
terial.  McLaren  v.  State,  62  S.  E.  138,  139, 
4  Ga.  App.  643  (citing  6  Words  and  Phrases, 
pp.  5309,  5310). 

MATERIAIXT 

"Materially"  Is  defined  in  Black's  Law 
Dictionary  as  "immediately;  more  or  less 
necessary ;  having  influence  or  effect ;  going 
to  the  merits;  havinjg  to  do  with  matter  as 
distinguished  from  form.**  An  instruction 
that  one  may  recover  for  injury,  the  proxi- 
mate result  of  the  negligence  of  another, 
providing  he  himself  did  not  contribute  there- 
to materially  by  negligence,  is  not  erroneous 
because  of  the  use  of  the  word  "materially." 
Indianapolis  &  M.  Rapid  Transit  Co.  v.  Ed- 
wards, 74  N.  B.  533,  534,  36  Ind.  App.  202. 

A  court  may  at  any  time  correct  a  judg- 
ment as  to  Immaterial  matters  occasioned  by 
inadvertence;  but  this  right  does  not  exist 
where  such  amendment  materially  affects  the 
rights  of  litigants  objecting  thereto,  using 
the  word  "materially"  to  mean  affecting  the 
rights  of  objecting  litigants.  Calkins  v.  Mon- 
roe, 119  Pac.  680,  17  CaL  App.  324. 

In  instructing  upon  a  city's  liability  for 
damage  to  property  by  the  overflow  of  a 
stream  by  changing  the  grade  of  a  street,  it 
is  usual  to  instruct  that  the  volume  of  water 
must  have  been  "materially  and  unduly"  in- 
creased ;  "unduly"  meaning  disproportionate- 
ly, and  not  being  synonymous  with  "materi- 
ally." Walters  v.  City  of  Marshalltown,  120 
N.  W.  1046,  1048,  145  Iowa,  457,  26  L.  R.  A« 
(N.  8.)  199. 

The  error,  if  any,  in  the  admission  of  a 
deposition,  on  the  ground  that  the  party  offer- 
ing it  had  failed  to  show  the  nonresidence  of 


the  witness,  was  harmless,  where  his  testi- 
mony only  tended  to  prove  a  fact  otherwise 
established  by  competent  and  uncontroverted 
evidence,  and  the  error  did  not  "materially" 
affect  the  merits  of  the  action,  and  the  oonit 
could  not,  under  Rev.  St  1899,  |  866,  reverse 
the  judgment  on  that  ground.  O'Keefe  y. 
United  Rys.  Co.  of  St  Louis,  101  S.  W.  114i 
1147, 124  Mo.  App.  618. 

MATERIAIXT  FAIiSE  STATEMENT 

A  bankrupt,  who  obtained  credit  for  ad- 
ditional goods  on  a  materially  false  state- 
ment of  his  financial  condition,  and  who  sub- 
sequently to  the  purchase  of  the  additional 
goods  on  credit  made  payments  on  earlier 
purchases,  so  that  the  amount  owed  by  him 
at  the  time  he  went  into  bankruptcy  was  less 
than  the  amount  of  his  indebtedness  at  the 
time  of  the  making  of  the  false  statement, 
was  guilty  of  making  a  materially  false  state- 
ment, defeating  his  right  to  a  discharge  in 
bankruptcy,  under  Bankruptcy  Act  July  1, 
1898,  c  541,  S  14b,  all  amended  by  Act  Feb.  5, 
1903,  c.  487,  I  4.  In  re  Arenson,  195  Fed. 
609,  610. 

A  "materially  false  statement,"  within 
the  meaning  of  Bankr.  Act  1898,  |  14b  (3) 
(Act  July  1,  1898,  c.  541,  30  Stat  550,  as 
amended  by  Act  Feb.  5,  1903,  a  487,  §  4,  32 
Stat  797),  which  makes  it  a  ground  for  deny- 
ing a  discharge  to  a  bankrupt  that  he  has 
obtained  property  on  credit  from  any  person 
on  a  materially  false  statement  in  writing 
made  to  such  person  for  the  purpose  of  ob- 
taining such  property  on  credit,  must  have 
been  made  with  knowledge  that  it  was  untrue 
and  with  fraudulent  intent ;  and  a  statement 
made  by  one  partner  from  facts  stated  to 
him  by  his  copartner,  who  was  to  furnish  the 
entire  capital  for  the  business,  although  in 
fact  untrue,  will  not  defeat  the  right  of  the 
partner  making  it  to  a  discharge,  where  the 
untruthfulness  of  the  material  statements  so 
made  was  not  known  to  him.  W.  S.  Peck  Go. 
V.  Lowenbein»  178  Fed.  178, 180, 101  a  a  A 
49a 

The  term  ^'materially  false  statemaits  in 
writing,"  as  used  in  Bankr.  Act  July  1, 18d8, 
c.  541, 1 14b,  subd.  8,  as  amended  by  Act  Feb. 
5,  1908,  c.  487,  |  4,  which  bars  a  discharge 
where  the  bankrupt  obtained  property  on 
credit  from  any  person  on  "a  materially  false 
statement  in  writing"  made  for  the  purpose 
of  obtaining  such  property  on  credit,  im- 
plies a  statement  knowingly  false  or  made 
recklessly  without  an  honest  belief  in  its 
truth,  and  with  a  purpose  to  mislead  or  de- 
ceive and  thereby  obtain  property  upon  credit 
from  the  person  to  whom  it  is  made.  Drafts 
drawn  by  the  assistant  cashier  of  a  bankrupt* 
operating  a  private  bank,  after  he  was  insol- 
vent and  without  his  knowledge,  and  which 
were  not  paid  in  accord  with  the  bankrupt's 
custom  to  exchange  drafts  with  another  bank 
on  daily  settlements,  do  not  constitute  a 
"materially"  ffOse  statement  in  writing  with- 
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In  the  bankruptcy  act    Firestone  ▼•  Hanrey,  | 
174  Fed.  574,  577. 

MATERIALMAN 

Tbe  mechanic's  lien  act  of  1888  (Acts 
1883,  p.  140,  c  116)  and  amendments  there- 
to (Bums'  Ann.  St  1908,  ||  8295-8807; 
Bums'  Ann.  St  1901,  H  7255-7267),  giving  a 
lien  to  ''mechanics,  laborers,  and  material- 
men," does  not  give  a  lien  to  contractors  or 
subcontractors.  Fleming  y.  Greener,  87  N.  S. 
719,  90  N.  B.  73,  75,  178  Ind.  200,  140  Am. 
St  R^.  254,  21  Ann.  Gas.  950. 

The  term  "materialman"  does  Include  a 
subcontractor  who  excavated  the  cellar  of  a 
building  with  his  teams  and  laborers  at  a 
specified  price  per  cable  yard.  McNab  & 
Harlin  Mfg.  Go.  v.  Paterson  Bldg.  Go.  (N.  J.) 
63  AtL  709,  717. 

lien  Law  (Laws  1897,  p.  516,  c  418)  |  2, 
defines  a  ''subcontractor"  as  one  who  enters 
into  a  contract  for  the  Improvement  of  real 
property  with  a  contractor,  and  defines  a 
''materialman"  as  any  person  other  than  a 
contractor  who  farnlshes  material  for  the  im- 
provement Held,  that  one  agreeing  with  con- 
tractor to  install  a  system  of  temperature 
regulation  In  a  building,  Involving  both  the 
performance  of  labor  and  furnishing  of  ma- 
terials, was  a  subcontractor  within  the  stat- 
ute. A  company  which  merely  sold  steam  ra- 
diators to  the  contractors,  but  performed  no 
work  on  the  buUding,  was  a  "materialman," 
and  not  a  "subcontractor,"  within  Lien  Law 
(Laws  1897,  p.  516,  c.  418)  |  2,  defining  those 
terms.  Herman  &  Grace  v.  Gity  of  New 
York,  114  N.  Y.  Supp.  1107,  1112,  130  App. 
Wv.  631. 

A  written  order  for  oak  flooring,  placed 
with  defendant  by  the  general  contractor, 
contained  the  words  "Gharge  contract  1,981 — 
C—^/'  and  another  order  to  defendant  re- 
cited that  it  covered  the  furnishing  and  de- 
livery at  the  owner's  switch  of  oak  flooring 
for  a  contract  known  In  the  contractor's  of- 
fice as  "1^81,"  which  was  the  contract  be- 
tween the  general  contractor  and  the  owner, 
lien  Law  (Laws  1897,  p.  515,  c.  418)  |  2,  de- 
fines a  "suboontractor"  as  one  who  enters  into 
a  contract  with  a  contractor  for  the  improve- 
ment of  real  property,  and  defines  a  "materi- 
alman" as  any  person  other  than  a  contractor 
who  furnishes  material  for  such  improve- 
ment Held,  that  defendant  was  a  material- 
man, and  not  a  subcontractor;  the  mere 
knowledge  that  the  material  was  used  by 
the  contractor  in  the  performance  of  a  cer- 
tain contract  being  insufiQdent  to  make  him 
a  subcontractor.  Hedden  Const  Go.  v.  Proc- 
tor &  Gamble  Go.,  114  N.  Y.  Supp.  1103, 1106, 
62  Misc.  Rep.  129. 

"Where  complainant  contracted  witii  de- 
fendant, the  owner  of  certain  premises,  to 
furnish  mining  machinery,  appliances,  and 
material^  and  install  the  same  \r^  a  ^liU  tO 


be  erected  at  defendant's  mines  and  con- 
structed by  defendant,  without  any  other  con- 
tractor, he  was  an  original  contractor,  and 
not  a  "materialman,"  within  Gutting's  Gomp. 
Laws  Neb.,  |  8885,  and  therefore  was  enti- 
tled to  60  days  within  which  to  file  his  claim 
for  a  lien.  Salt  Lake  Hardware  Co.  v.  Chain- 
man  Mining  &  Electric  Co.,  128  Fed.  509,  510. 

Under  Laws  N,  Y.  1897,  p.  514,  c.  418,  |  8, 
giving  a  litti  to  a  "contractor,  subcontractor, 
laborer,  or  materialman,  who  performs  labor 
or  furnishes  material  for  the  improvement 
of  real  property,"  the  terms  "contractor," 
"subcontractor,"  "laborer,"  and  "material- 
man," whUe  they  refer  primarily  to  the  man 
who  has  a  formal  contract  with  the  owner, 
or  a  subcontractor,  with  the  contractor,  or 
who  performs  manual  labor  or  furnished  ma- 
terial, also  embrace  the  man  who  buys  the 
labor  and  material  which  enter  into  the  im- 
provement. Kerwin  v.  Post  194  N.  Y.  Supp. 
1005,  1007,  120  App.  Dlv.  179. 

A  contract  for  the  carpenter  work  of  a 
building  required  "Davis  or  other  equal  steel 
stiffeners"  for  window  frames.    The  contrac- 
tor sublet  the  contract  for  the  installation  of 
the  window  frames,  and  relator  agreed  to 
furnish,  but  not  to  install,  the  stiffeners  in 
accordance  with  measurements  furnished  him 
by  the  subcontractor,  and  not  in  accordance 
with  the  specifications  of  the  original  cou- 
1  tract     Held,  that  relator  was  a  "material- 
,  man,"   and  not  a   subcontractor,   and   was 
I  therefore  entitled  to  recover  on  tiie  contrac- 
;  tor's  bond  given  under  Gomp.  Laws,  §{  10743- 
j  10745,  requiring  contractors  of  public  build- 
ings to  give  security  for  the  payment  of  ma- 
I  terial  furnished  therefor.    People,  for  Use  of 
1  Davis,  V.  Gampfield,  114  N.  W.  659,  660,  150 
Mich.  675. 

Code  Civ.  Proc.  f  1183,  provides  that  con- 
tracts between  the  owner  and  the  contractor 
for  improvements  exceeding  |1,000  in  cost 
shall  be  in  writing  and  filed  in  the  office  of 
the  county  recorder,  otherwise  the  contract 
shall  be  void,  and  no  recovery  shall  be  had 
thereon  by  either  party.  Plaintiff  contracted 
with  a  lessee  to  raise  a  number  of  old  build- 
ings above  the  street  level  and  remodel  them, 
and  "furnish  all  of  the  necessary  labor  and 
material  to  be  used  to  fully  complete  the 
work,"  plaintiff  to  receive  the  actual  cost  of 
the  materials  and  labor,  plus  10  per  cent  and 
the  reasonable  value  of  the  work,  to  be  de- 
termined by  the  amount  of  work  and  labor 
done  when  it  was  completed.  Held,  that  the 
labor  to  be  performed  was  not  merely  inci- 
dental to  the  furnishing  of  the  materials,  and 
hence  plaintiff  was  an  original  contractor 
within  the  meaning  of  the  statnte,  and  not  a 
materialman,  and  was  not  entitled  to  a  me- 
chanic's Uen  where  the  contract  was  not  in 
writing  and  filed  with  the  county  reeorder; 
the  fact  that  the  contract  did  not  specify  the 
price  or  total  value  of  the  labor  and  mate- 
rliUs  not  excusing  the  partiQQ  from  reducing 
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it  to  wrltlngf,  it  being  apparent  that  the  cost 
of  the  work  would  exceed  $1,000.  Peterson 
v.  Freiermuth,  121  Pac.  299,  dOO,  17  Gal.  App. 
609. 

One  contracting  with  the  agent  of  the 
owner  erecting  a  building  for  decorative  plas- 
ter work,  supplying  both  labor  and  material, 
is  not  a  materialman  within  Rem.  &  Bal. 
Code,  §  1138,  requiring  a  materialman  to  send 
to  the  owner  a  duplicate  statement  of  the  ma- 
terials furnished  to  the  contractor,  which  only 
covers  a  situation  where  three  persons  are 
involved,  and  where  the  owner  has  no  con- 
tractual relation  with  the  one  famishing  ma- 
terials. 

A  materialman  who  delivers  materials  to 
the  owner  under  a  contract  with  him  through 
his  agent  need  not  send  to  the  owner  the  du- 
plicate statement  required  by  Rem.  &  Bal. 
Code,  §  1133.  Architectural  Decorating  Co. 
V.  Nicklason,  119  Pac.  177,  66  Wash.  198. 

Under  Lien  Law  (Consol.  Laws,  c.  33)  § 
2,  defining  a  contractor  as  one  entering  into  a 
contract  with  the  owner  of  real  property  for 
the  improvement  thereof,  and  defining  a  ma- 
terialman as  any  person  other  than  the  con- 
tractor furnishing  materials  for  such  im- 
provement, and  defining  the  term  "improve- 
ment" as  including  the  erection,  alteration, 
or  repair  of  any  structure  on  real  estate,  and 
any  work  done  on  the  property  or  materials 
furnished  for  its  improvement,  a  contract  re- 
quiring one  to  furnish  all  the  window  frames, 
sash,  glass,  and  trim  in  and  to  buildings  in 
course  of  construction  for  a  lump  sum,  pay- 
able in  installments  as  the  work  progressed, 
and  requiring  him  to  make  a  large  part  of 
the  materials  according  to  plans,  Is  a  con- 
tract for  the  permanent  improvement  of  real 
estate  within  the  lien  law,  and  he  is  entitled 
to  a  lien  for  the  materials  furnished  and  work 
done.  Western  Sash,  Door  &  Lumber  Co.  v. 
Gaul  Const  Co.,  126  N.  Y.  Supp.  lUO.  1111. 

One  furnishing  to  a  contractor  sashes, 
doors,  and  glass  for  a  building  is  not  a  sub- 
contractor, but  is  a  "materialman,"  within 
Laws  1909,  c.  45,  requiring  persons  furnishing 
materials  to  a  contractor  to  deliver  to  the 
owner  a  duplicate  statement  of  such  mate- 
rials. Finlay  v.  Tagholm,  113  Pac.  1083,  1084, 
62  Wash.  341. 

Code  Civ.  Proc.  f  3414,  makes  a  laborer's 
or  materialman's  lien  prior  to  a  contractor's. 
Lien  Law  (Consol.  Laws,  c.  33)  f  2,  defines  a 
"contractor"  as  one  who  contracts  with  an 
owner  of  land  to  improve  it,  a  "materialman" 
as  one,  other  than  a  contractor,  who  fomisfa- 
es  material  for  such  improvement,  and  an 
"improvement"  as  including  work  done  on 
property  or  "materials  furnished  for  Its  per- 
manent improvement"  Held,  that  the  lien  of 
one  who  Installed  plumbing,  of  one  who  fur- 
nished trim  for  the  building  under  contract 
with  the  owner,  and  of  one  who  sold  brick 
and  mason's  building  materials  to  the  owner 


for  use  in  the  building,  are  all  on  equality, 
being  entitled  to  preference  in  the  order  of 
time.  Jackson  v.  £^an,  94  N.  B.  211,  200  N. 
Y.  496.. 

Laws  1909,  c.  207,  |  1,  requires  any  mn- 
nicipal  council  contracting  for  city  work  to 
take  from  the  contractor  a  bond  with  sure- 
ties for  the  performance  of  the  contract,  asd 
for  the  payment  of  all  subcontractors  and  ma- 
terialmen. Section  2  provides  that  a  f^aie 
to  require  such  bond  shall  make  the  city  lia- 
ble to  the  persons  mentioned  in  section  L 
Held,  that  the  statute  requiring  municipal 
corporations  to  take  such  bonds  from  its  con- 
tractors is  an  independent  enactment,  and 
that  Mechanic's  Lien  Law  (Laws  1909,  c  45) 
§  1,  providing  that  the  materialman  should 
deliver  or  mail  to  the  owner  of  property  a 
duplicate  statement  of  the  material  furnish- 
ed or  contracted  for,  had  no  application.  6at« 
City  Lumber  Co.  v.  City  of  Montesano,  111 
Pac  799,  800,  60  Wash.  586. 

One  who  furnished  galvanized  iron  and 
solder  to  a  manufacturer,  which  was  made 
by  the  latter  into  guttering  and  spouting,  and 
delivered  to  a  contractor,  for  a  building,  was 
not  a  "materialman"  within  the  meaning  of 
a  condition  of  the  contractor's  contract  and 
bond  requiring  him  to  satisfy  the  claims  of 
laborers  and  "materialmen."  Berger  Mfg.  Co. 
V.  Lloyd,  91  S.  W.  468,  469, 113  Mo.  App.  205. 

Under  Lien  Law,  Laws  1897,  p^  515,  c 
418,  {  2,  defining  a  materialman  to  be  one  oth- 
er than  a  contractor  who  furnishes  materials 
for  an  improvement,  persons  who  contracted 
directiy  with  the  owner,  though  solely  to  fur- 
nish materials,  are  original  independent  con- 
tractors, and  not  '"materialmen,"  entitled  to 
a  preference  under  section  13.  Hall  ▼.  Thom- 
as, 111  N.  Y.  Supp.  979,  982. 

Materialman,  as  used  in  Mechanics'  Uen 
Law  (P.  L.  1898,  p.  538),  is  not  limited  to  one 
who  has  furnished  materials  only,  that  is, 
who  simply  supplies  to  the  building  materials 
which  some  one  else  is  to  incorporate  by  fala 
labor,  but  includes  as  well  one  who  fnmish- 
es  both  labor  and  materials  combined,  or  who 
furnishes  materials  installed  in  the  building, 
including  the  labor  of  Installation.  Beckhard 
▼.  Rudolph,  63  Atl.  706,  706,  68  N.  J.  Eii.  740. 

Subcontractors,  such  as  plumbers,  plaster- 
ers, and  painters,  who  supply  the  material 
and  put  it  into  the  building,  are  not  "mate- 
rialmen" within  the  meaning  of  Laws  189S,  p. 
538,  c.  226,  {  3,  providing  that  when  a  con- 
tractor shall  refuse  to  pay  any  person  who 
has  furnished  materials  for  the  erection  of  a 
building,  for  which  contract  has  been  filed,  it 
shall  be  the  duty  of  such  "materialman"  to 
give  written  notice,  etc.,  in  order  to  procure 
a  lien.  Beckhard  v.  Rudolph,  69  AtL  253,  255. 
68  N.  J.  Eq.  316. 

As  oontraotor 

See  Contractor;  Suboontractos, 


MATEEIAIiS 


325 


MATERIALS 


MATERIALS 

See  Borate  Material ;  Building  Material ; 
Claim  for  Labor  or  Material;  Forest 
Material ;  Labor  and  Material ;  Light- 
er Material;  Single  Component  Mate- 
rial. 

FuTDishing  materials,  see  Fnmisli. 

Kind  of  DEiateiial,  see  Kind. 

Other  good  material,  see  Other. 

Other  material,  see  Other. 

Raw  material,  see  Baw. 

Similar  material,  see  Similar. 

Under  the  lien  laws,  generally,  "mate- 
rial" is  deemed  to  be  something  that  goes  In- 
to, and  becomes  a  part  of  the  finished  struc- 
ture, such  as  lumber,  nails,  glass,  hardware, 
etc.,  which  are  necessary  to  the  completion  of 
a  building.  Gilbert  Hunt  Co.  v.  Parry,  110 
Pac.  541,  548,  50  Wash.  646,  Ann.  Cas.  1912B, 
225. 

The  word  "material,**  as  used  in  a  statute 
declaring  that  every  person  furnishing  mate- 
rials has  a  lien  thereon  for  the  same,  has  a 
well  defined  and  understood  legal  significance. 
It  is  deemed  to  be  something  that  goes  Into 
and  becomes  a  part  of  the  finished  structure, 
such  as  lumber,  nails,  glass,  hardware,  and 
a  thousand  other  things  that  might  be  meant, 
which  are  necessary  to  the  completed  erec- 
tion of  a  building  or  structure.  Webster  de- 
fines the  word  as  the  substance  or  matter  of 
which  anything  is  made  or  may  be  made. 
The  word  supplied  is  broader  than  the  word 
"materials,"  but  it  cannot  by  any  fair  con- 
stmction  be  construed  so  as  to  include  ma- 
terials furnished.  Tsutakawa  v.  Kumamoto, 
101  Pac.  869,  870,  871,  53  Wash.  231. 

"Materials,"  within  Lien  Law  (Consol. 
Laws  1909,  c.  33)  §  6,  giving  a  lien  for  ma- 
terials furnished  to  a  municipal  contractor, 
means  matter  Intended  to  be  used  in  the  crea- 
tion of  a  mechanical  structure ;  the  substance 
of  which  anything  is  made  (citing  Words  and 
Phrases  Judicially  Defined).  People  ex  rel. 
Troy  Public  Works  Co.  v.  City  of  Yonkers, 
129  N.  T.  Supp.  920,  921, 146  App.  Div.  527, 

The  word  "materials,"  in  a  bond  of  a  gov- 
ernment contractor  under  a  contract  for  the 
construction  of  a  sewer,  conditioned,  as  re- 
qnired  by  act  of  Congress,  on  his  making 
payment  to  all  persons  supplying  him  "labor 
and  materials"  in  the  prosecution  of  the 
work,  does  not  include  posts,  lumber,  and 
gravel  famished  him ;  the  same  being  equip- 
ments used  in  the  performance  of  the  con- 
tract United  States  to  Use  of  Lanham  v. 
Jacoby  (Del.)  61  Atl.  871,  6  Pennewill,  576. 

'"Material"  is  the  substance  or  matter  of 
which  anything  is  made  or  to  be  made.  The 
enumeration  in  paragraph  11,  Tariff  Act  July 
24, 1897,  c.  11,  of  "other  borate  material,"  re- 
fers only  to  borate  materials  found  in  nature 
in  a  raw  condition,  such  as  the  "borates  of 
lime  or  soda"  included  in  the  same  provi- 
sion, and  does  not  embrace  borate  of  man- 


ganese, or  bormangan,  which  is  a  manufac- 
tured article  made  from  manganese  and 
borates  of  lime  or  soda,  and  which  is  held 
to  be  dutiable  as  a  chemical  compound  or 
salt  under  paragraph  3  of  said  act.  Hemp* 
stead  V.  Thomas,  129  Fed.  907,  908,  64  C.  a 
A.  339. 

The  word  ''materiar*  has  a  well  defined 
and  understood  legal  significance.  Under  the 
lien  laws  generally  "material"  is  deemed  to 
be  something  that  goes  into  and  becomes  a 
part  of  the  finished  structure,  such  as  lum- 
ber, nails,  glass,  hardware,  and  a  thousand 
other  things  that  might  be  mentioned,  which 
are  necessary  to  the  complete  creation  of  a 
building.  Webster's  definition  of  "material" 
is  "the  substance  or  matter  of  which  any- 
thing is  made  or  may  be  made."  Material 
has  not  the  same  significance  as  provisions, 
which  is  defined  by  Webster  as  a  stock  of 
food  collected  or  stored,  and  Laws  1893,  p. 
32,  c.  24,  §  1,  entitled  "An  act  creating  and 
providing  for  the  enforcement  of  liens  for 
labor  and  material,"  whereby  a  lien  is  giv- 
en for  provisions  furnished  to  a  contractor 
on  a  railroad,  etc.,  is  void,  under  Const  art. 
2,  §  19,  providing  that  no  bill  shall  embrace 
more  than  one  subject,  which  shall  be  ex- 
pressed Ih  the  title.  Armour  ft  Co.  v.  West- 
ern Construction  Co.,  78  Pac.  1106,  1107,  36 
Wash.  629. 

Act  Aug.  13,  1894,  c.  280,  28  Stat  278,  re- 
quires a  contractor  for  a  public  building  to 
give  bond  to  promptly  pay  for  all  labor  and 
materials  supplied  to  him  for  the  work.  A 
contract  provided  that  the  contractor  should 
furnish  "materials  for  the  construction  of 
certain  buildings  for  the  United  States  gov- 
ernment, "all  in  accordance  with  the  plans 
and  specifications"  made  a  part  of  the  agree- 
ment The  condition  of  the  contractor's  bond 
was  for  performance  of  the  covenants  and 
agreements  in  the  contract  and  for  the 
prompt  payment  for  all  labor  or  materials 
supplied  to  the  contractor  for  the  work. 
Held,  that  the  bond  contained  two  distinct 
covenants,  one  for  the  performance  of  the 
contract  and  the  other  for  the  protection  of 
persons  supplying  labor  and  materials,  and 
the  latter  should  be  Interpreted  in  the  light 
of  the  former,  and  the  meaning  of  the  "ma- 
terials" in  the  bond  should  be  ascertained 
from  the  contract,  Incltfdlng  the  specifica- 
tions, construed  in  view  of  the  work  to  be 
performed  and  in  the  light  of  the  circum- 
stances surrounding  the  transaction.  United 
States,  to  Use  of  Ellas  Lyman  Coal  Co.,  v. 
United  States  Fidelity  &  Guaranty  Co.,  71 
Atl.  1106,  1107,  82  Vt.  94. 

Rev.  Laws,  c.  104,  f  1,  authorizing  certain 
cities,  for  the  prevention  of  fire,  to  regulate 
the  inspection,  materials,  construction,  altera- 
tion»  and  use  of  buildings,  does  not  authorize 
an  ordinance  prohibiting  reshingling  of  a 
roof,  since  the  section  does  not  comprehend 
repairs ;  the  word  "construction"  being  used 
to  mean  the  erection  of  a  new  building  or  an 
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addition  to  an  old  one,  the  word  "alteration/' 
to  denote  a  change  or  substitution  in  a  par- 
ticular of  one  part  ot  a  building  for  a  build- 
ing different  in  that  particular,  the  word 
"use"  Indicating  the  purpose  for  which  the 
building  may  be  occupied,  and  the  word  "ma- 
terials'' being  a  word  of  general  significa- 
tion, and  necessarily  ancillary  to  the  other 
more  definite  terms  employed  in  the  statute. 
Commonwealth  v.  Hayden,  97  N.  B.  783,  784, 
211  Mass.  296. 

Appllaaoes 

There  is  a  wide  distinction  between 
**material"  and  "appliance."  The  term  "ap- 
pliance" refers  to  machinery  and  all  the  in- 
struments used  in  operating  it  "Materials" 
include  everything  of  which  anything  is 
made.  A  master  must  use  ordinary  care  in 
instructing  a  servant  as  to  the  use  of  materi- 
als furnished  and  is  only  required  to  use  or- 
dinary care  in  furnishing  materials  to  be 
manufactured.  Oallman  v.  Union  Hard- 
ware Mfg.  Co.,  43  S.  B.  524,  525,  65  S.  O. 
192  (citing  in  support  of  definition  Bodie  t. 
Charleston  A  W.  O.  Ry.  Co.,  39  S.  B.  715,  61 
S.  C.  480). 

Electrical  appliances  furnished  to  a 
light  and  power  plant  are  not  "materials," 
within  Revisal  1905,  §  2016,  giving  a  lien  for 
materials  furnished  in  the  erection  and  re- 
pair of  buildings,  where  none  of  the  appli- 
ances ever  became  any  part  of  the  plant,  and 
where  transformers  and  Wires  supplied  were 
merely  strung  on  electric  light  polea  Fulp 
&  Llnvllle  V.  KemersviUe  Light  &  Power  Co., 
72  S.  E.  869,  157  N.  C.  157. 

Arohiteot's  plan*  and  speellloAtions 

Plans  and  specifications  drawn  by  an  ar- 
chitect for  the  erection  of  a  building  are  not 
"materials,"  within  the  purview  of  Revisal 
1905,  I  2010,  giving  a  mechanic's  lien  upon 
buildings  for  materials  furnished.  Stephens 
V.  Hicks,  72  S.  E.  313,  315,  156  N.  O.  239,  36 
L.  R.  A.  (N.  S.)  354,  Ann.  Cas.  1913A,  272. 

Castlass 

Iron  castings  from  10  to  24  feet  in 
length,  known  as  "sill  castings  or  channels," 
were  furnished  to  a  tobacco  company  with 
the  necessary  bolts  for  use  in  Its  factories, 
to  support  tobacco  presses.  Most  of  them 
were  used  for  supporting  presses  or  tables 
connected  therewith,  without  being  fastened 
to  the  floor  and  without  being  put  under  all 
the  presses.  Some  were  used  for  other  pur- 
poses, such  as  skids,  and  "dunnage";  that 
is,  were  put  under  goods  to  raise  them  above 
the  floor.  Those  under  presses  and  ta- 
bles could  be  readily  removed,  and  were  in 
fact  taken  from  one  building  to  another. 
There  was  no  proof  that  they  were  custom- 
arily thus  placed  in  tobacco  factories,  or 
were  in  any  way  necessary  to  carry  on  the 
work,  or  that  It  could  not  be  done  as  well 
without  them.  Held,  that  the  castings  were 
not  "material"  or  "machinery,"  within  Rev. 
St  1899,  I  4203  (Ann.  St  1906,  p.  2277),  giv- 


ing a  lien  to  a  person  famishing  the  same 
for  a  building.  Banner  Iron  Works  v.  Mtm 
Iron  Works,  122  S.  W.  762,  763,  143  Mo. 
App.  1. 

Goal  MMloil 

Coal  used  by  a  building  contractor  to 
heat  buildings,  covered  by  spedflcatloDS  re- 
quiring him  to  provide  fuel  for  beating  while 
the  work  Is  going  on,  is  "material,"  within 
the  implied  terms  of  the  contract  which  he 
is  bound  to  furnish,  and  henoe  within  the 
scope  of  his  bond,  required  by  the  federal 
statute  (Act  Aug.  13,  1894,  c.  280,  28  Stat 
278),  for  the  protection  of  persons  supplying 
materials.  United  States,  for  Use  of  Elias 
Lyman  Coal  Co.,  v.  United  States  Fidelity  ft 
Guaranty  Co.,  75  Atl.  280,  281,  83  Vt  27a 

A  contract  with  the  United  States  gov- 
ernment to  fumli^  all  labor  and  materiale 
necessary  for  buildings  at  a  fort  provided 
that  all  materials  should  be  subject  to  the 
acceptance  or  rejection  of  an  officer  in 
charge,  and  any  material  rejected  should  be 
at  once  removed  and  replaced  by  the  con- 
tractor. The  contractor  gave  bond  for  per 
formance  of  the  contract  and  for  the  iMrompt 
payment  for  all  labor  or  materials  supplied 
to  him  for  the  work,  as  expressly  required 
by  Act  Aug.  13,  1894,  c.  280,  28  Stat  278. 
Held,  that  coal  furnished  for  use  In  the  beat- 
ing plants  and  in  certain  of  the  buildings  for 
heating  purposes  while  work  of  plastering, 
laying  floors,  painting,  and  varnishing  vras 
being  done  was  not  "materials"  within  the 
bond  or  the  statute.  United  States,  to  Use  of 
Elias  Lyman  Coal  Co.,  v.  United  States  ¥1- 
dellty  &  Guaranty  Co.,  71  AtL  1106,  U08,  82 
Vt  94. 

Where  a  contractor  for  the  construction 
of  a  water  reservoir  for  a  city  entered  into 
a  bond  conditioned  that  all  claims  for  labor 
and  materials  furnished  and  supplied  or  per- 
formed in  and  about  the  work  should  be 
promptly  paid,  the  signers  of  the  bond  were 
not  liable  on  a  claim  for  coal  furnished  to 
a  subcontractor  and  used  in  generating  steam 
to  run  a  steam  shovel  and  locomotive  used  in 
making  excavatlon&  City  of  Philadelphia 
V.  Malone,  63  AU.  689,  641,  214  Pa.  90. 

Consumable  supplies  furnished  to  a  ves- 
sel, such  as  gasoline  for  a  motor  boat  &k 
not  within  Code  Pub.  Gen.  Laws  Md.  1904, 
art  63,  §  43,  giving  a  lien  on  domestic  y» 
sels  "for  materials  furnished  or  work  done 
in  the  building,  repairing  or  equipping  the 
same."    The  Princess,  186  Fed.  218,  219. 

A  claim  against  a  railroad  for  fnmlah- 
Ing  coal  and  oil  and  tools  was  not  within 
Sayles'  Rev.  Civ.  St  art  8294,  giving  a  lien  to 
the  furnisher  of  "material"  for  the  construc- 
tion or  repair  of  a  railroad.  Waters-Pierce 
Oil  Co.  V.  United  States  ft  Mexican  Trust  Co., 
99  8.  W.  212,  214,  44  Tez.  dr.  App.  397. 

A  person  furnishing  coal  consumed  ta 
the  operation  of  a  steam  shovel  used  by  a 
contractor  in  the  construction  of  a  rallroa'd 
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is  not  entitled  to  a  Hen  on  the  right  of  way 
and  franchises  of  the  railroad  company,  un- 
der Bums*  Ann.  St  1901,  {  7265,  giving  such 
lien  for  labor  or  "materials"  used  in  the  con- 
struction or  repair  of  any  railroad.  Cincin- 
nati, R.  &  M.  R.  R.  ▼.  Shera,  73  N.  B.  293,  86 
Ind.  App.  315. 

''Materials,"  as  used  in  a  statute  giving 
a  lien  on  the  property  of  railroads  for  ma- 
terials furnished  in  the  construction  of  the 
load,  does  not  include  gasoline,  gasoline 
torches,  and  ooal  oil  used  for  lighting  a 
railroad  tunnel  while  in  process  of  construc- 
tion, packing,  cotton  waste)  electric  light 
supplies,  carts,  tools,  shovels,  spades,  black- 
smith tools,  wagons,  scrapers,  plows,  ma- 
chines, machinery,  derricks,  derrick  crabs, 
cables,  and  repairs  for  all  these.  The  test  is 
not  whether  the  article  furnished  was  con- 
sumed In  its  use,  either  instantly,  as  fn  case 
of  ezplofiiveB,  or  by  degrees  from  long  and 
hard  use.  If  lien  is  allowed  for  tools  and 
machinery,  and  horses  and  mules,  for  com- 
plete destruction,  on  the  same  principal  it 
should  be  allowed  for  deterioration  in  value 
pro  tanto,  when  not  completely  destroyed. 
S.  B.  Luttrell  ft  Oo.  v.  Knoxville,  L.  ft  J.  R. 
Oo.,  105  8.  W.  665,  671, 119  Tenn.  492. 

Damp  oars  aad  derrioks 

Dump  cars  and  derricks  are  in  the  na- 
ture of  tools  and  appliances  used  by  a  con- 
tractor for  his  own  convenience  In  executing 
the  contract  and  are  not  ''materials*'  within 
the  provision  of  a  contractor's  bond.  City 
of  Philadelphia  v.  Malone,  63  Atl.  539,  540, 
214  Pa.  90  (citing  United  States  v.  Morgan, 
111  Fed.  474). 

A  claim  for  rental  of  scrapers  is  neither 
for  "labor  performed"  nor  "material  furnish- 
ed," within  Ballinger's  Ann.  Codes  ft  St  i 
5902,  giving  one  who,  at  the  owner's  request, 
grades,  etc^  land  or  a  street  in  front  thereof, 
a  hen  for  the  labor  performed  and  the  mate- 
rials furnished.  Hall  v.  Cowen,  98  Pac.  670, 
671,  51  Wash.  296. 


Under  Revisal  N.  0.  1905,  {  2016,  which 
gives  a  Uen  on  a  vessel  for  all  debts  contract- 
ed '*for  work  done  on  the  same  or  material 
famished,"  one  who  furnished  an  engine  to 
be  Installed  In  a  gas  boat,  relying  on  the  cred- 
it of  the  veaael,  is  entitled  to  a  Hen  therefor 
as  "material,"  on  compliance  with  the  stat- 
ute as  to  recording;  and  it  is  immaterial 
that  by  the  contract  it  reserved  title  to  the 
engine  until  paid  for.  The  Pearl,  189  Fed. 
540,542. 


A  municipal  waterworks  contractor's 
bond  to  secure  payment  for  "material"  under 
St  1904,  c  849,  covers  dynamite  used  In  the 
work  and  fuses  used  to  explode  it.  B.  I.  Du- 
pont  De  Nemours  Powder  Co.  v.  Culgin-Pace 
Contracting  Co.,  92  N.  B.  1023,  1025,  206 
Mass.  685. 


Explosives  used  in  blasting  rock  in  grad- 
ing and  tunneling  for  a  railroad  are  "mate- 
rials" for  which  the  furnisher  is  entitled  to  a 
lien  under  Acts  1883,  p.  296,  c.  220,  as  amend- 
ed by  Acts  1891,  p.  215,  c.  98.  Hercules  Pow- 
der  Co.  v.  Knoxville  L.  ft  J.  R.  Co.,  83  S.  W. 
854,  357,  113  Tenn.  382,  67  L.  R.  A.  487,  106 
Am.  St.  Rep.  836  (citing  Rapauno  Chemical 
Co.  V.  Qreenfleld  ft  N.  R.  Co.,  59  Mo.  App.  6 ; 
Simmons  v.  Carrier,  60  Mo.  581;  Hazard 
Powder  Co.  v.  Byrnes  [N.  Y.]  21  How.  Prac. 
189;  Wood  v.  Donaldson  [N.  Y.l  17  Wend. 
550;  McDermott  v.  Palmer,  8  N.  T.  383 ;  Key- 
stone Mining  Co.  v.  Gallagher,  5  Colo.  23; 
Elliott,  Railroads,  p.  1597,  S  1068;  Giant 
Powder  Co.  v.  Oregon  Pac.  Ry.  Co.,  42  Fed. 
474,  8  L.  R.  A.  700). 

Under  Laws  1897,  p.  516,  c  418  (Gen. 
Laws,  c.  49),  providing  that  "a  contractor, 
subcontractor,  laborer,  or  materialman  who 
performs  labor  or  furnishes  material  for 
improvement  of  real  property  with  the  con- 
sent or  at  the  request  of  the  owner  thereof 
♦  ♦  ♦  shaU  have  a  lien.  ♦  ♦  ♦"  A 
lien  is  authorized  for  dynamite  furnished  to 
and  used  by  a  subcontractor  for  blasting  rode 
for  the  excavation  and  building  of  a  roadbed 
of  a  railway,  as  that  is  Included  in  the  term 
"materials."  Explosives  used  for  such  pur- 
pose enter  into  and  form  a  part  of  the  perma- 
nent structure,  as  well  as  the  earth,  rails, 
ties,  culverts,  and  bridges.  Schaghticoke 
Powder  Co.  v.  Greenwich  ft  J.  Ry.  CJo.,  76  N. 
B.  153,  154,  155,  183  N.  Y.  806,  2  L.  R.  A.  (N. 
S.)  288,  111  Am.  St  Rep.  751,  5  Ann.  Cas.  448. 

Blasting  powder,  dynamite,  fuse,  and 
caps,  necessarily  used  by  contractors  in  build- 
ing a  sewer,  are  "materials,"  within  the 
meaning  of  a  guaranty  that  the  contractors 
would  pay  for  material  used  in  the  work. 
Kansas  CSlty,  to  Use  of  Kansas  City  Hydrau- 
lic Press  Bilck  Ck>.  v.  Youmans,  112  S.  W. 
225,  232,  213  Mo.  151. 

The  word  "materials,"  in  Pub.  St  1882, 
c.  16,  {  64,  requiring  the  contractor  for  a 
public  work,  on  which  liens  might  attach  for 
materials  if  it  was  for  a  private  owner,  to 
give  bond  for  payment  for  such  materials, 
and  chapter  191,  S  1,  giving  a  lien  for  mate- 
rials used  in  the  erection  of  a  structure,  etc., 
includes  gunpowder  used  by  a  contractor  for 
an  aqueduct  for  a  water  supply  in  blasting 
for  the  trench,  where  the  greater  part  of  the 
material  excavated  was  used  in  the  construc- 
tion of  the  aqueduct,  but  does  not  Include  coal 
burned  in  engines  used  on  the  work.  George 
H.  Sampson  Co.  v.  Commonwealth,  88  N.  B. 
911,  912,  202  Mas&  326. 

Explosives  used  in  grading  a  tunnel  for 
a  railroad  are  materials  for  which  the  fur- 
nisher is  entitled  to  a  lien,  under  the  act 
conferring  a  lien  for  work  and  materials  fur- 
nished in  the  construction  and  repair  of  rail- 
roads (Acts  1883,  p.  297,  c.  220,  {  8,  as  amend- 
ed by  Acts  1891,  p.  215,  a  98,  S  1),  giving  such 
lien  to  materialmen  "for  the  delivery  of  ma- 
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terial"  to  a  subcontractor  "who  performs  any 
part  of  the  work  in  grading  any  railroad  com- 
pany's 'roadway,  or  who  Constructs  or  aids  in 
the  construction  or  repairs  of  its  culverts  or 
bridges,  ♦  ♦  ♦  or  who  aids  in  the  laying 
of  its  track."  S.  B.  Luttrell  &  Co.  v.  Knox- 
ville,  L.  &  J.  R.  Co.,  105  S.  W.  565,  570,  119 
Tenn.  492. 

Feed 

Neither  an  article  of  necessity  furnished 
for  the  use  of  the  family,  nor  feed  for  horses 
set  apart  as  a  part  of  the  homestead,  is  "ma- 
terial furnished  for  the  benefit  of  the  home- 
stead" within  the  constitutional  provision 
that  homestead  property  may  be  sold  for 
material  furnished  therefor.  McLamb  &  Co. 
V.  Lambertson,  62  S.  E.  107,  109,  4  Ga.  App. 
553. 

Under  Rev.  St  1906,  §  3208,  providing 
that  a  person  furnishing  materials  for  the 
construction  of  a  railroad  shall  have  a  lien 
for  the  payment  of  the  same  on  such  rail- 
road, the  term  "materials,"  as  therein  used, 
includes  such  articles  only  as  are  furnished 
for  the  construction  of  the  road,  and  a  per- 
son who  furnishes  feed  to  a  contractor  for 
the  keep  of  teams  employed  in  working  on 
such  railroad  is  not,  within  the  meaning  of 
the  section,  furnishing  materials.  Pennsyl- 
vania Co.  V.  Mehaffey,  80  N.  B.  177,  179,  76 
Ohio  St.  432,  116  Am.  St  Rep.  746,  9  Ann. 
Cas.  305. 

The  charter  of  Lowell  created  a  depart- 
ment of  supplies,  with  a  chief  elected  annual- 
ly»  and  section  3  requires  all  materials  and 
supplies  for  the  city  to  be  purchased  by  the 
head  of  such  department  subject  to  the  may- 
or's approval, 'and  provides  that  so  far  as 
practicable,  such  purchases  shall  be  made 
after  public  advertisement  and  under  con-, 
tract  approved  by  the  mayor.  Section  6  pro- 
vides that  heads  of  departments  shall  have 
general  charge  of  matters  relating  thereto, 
and  shall  execute  all  contracts,  except  for  pur- 
chase of  material  and  supplies;  and  section  7 
forbids  the  city  council,  or  any  committee  or 
member,  from  making  contracts,  purchasing 
material,  etc.,  or  expending  public  money, 
except  to  defray  incidental  expenses  of  the 
council.  Held,  that  the  provision  relating 
to  purchase  of  supplies  and  material  in  sec- 
tion 3  could  not  be  construed  so  as  to  limit 
the  word  "purchase"  to  a  purchase  for  mon- 
ey, the  word  "supplies"  to  articles  of  food, 
or  the  word  "material"  to  that  which  the  dty 
has  on  hand  for  manufacture  of  other  things, 
so  that  purchase  of  gravel,  to  be  removed  by 
the  city  and  used  on  the  streets  and  paid  for 
by  other  filling  deposited  on  the  lot  from 
which  it  was  taken,  was  a  purchase  of  mate- 
rial, which,  under  section  6,  the  superintend- 
ent of  streets  had  no  authority  to  make. 
Bartlett  v.  City  of  liowell,  87  N.  E.  195,  190, 
201  Mass.  15L 


Hay  and  grain 

Rev.  St  1906,  §  3211,  while  it,  in  terms, 
extends  the  provisions  of  the  above  section 
3208,  to  such  persons  as  furnish  hay,  grain, 
etc.,  on  the  order  of  a  contractor  or  subcon- 
tractor, for  their  use  or  for  use  of  persons  em- 
ployed by  them,  or  either  of  them,  while  fur- 
nishing material  and  labor  for  or  in  the 
construction  of  such  railroad,  does  not  extend 
or  enlarge  the  meaning  of  the  word  "materi- 
als'*; nor  does  It  impose  upon  the  railroad 
company  a  personal  liability  for  the  articles 
thus  furnished,  ft  no  lien  therefor  be  taken 
and  perfected.  Pennsylvania  Co.  v.  Mebaf- 
fey,  80  N.  B.  177,  180,  75  Ohio  St  432,  118 
Am.  St  Rep.  746,  9  Ann.  Cas.  305. 

The  lighting  of  a  candle  wrapped  with 
paper  and  corn  husks,  and  placing  it  in  some 
hay  in  a  barn  with  intent  to  set  fire  to  tlie 
hay  and  burn  the  barn,  but  which  never  set 
fire  to  the  barn  itself  or  an3i:hing  in  the  bam, 
was  a  setting  fire  to  "material"  within  Rev. 
St  1860,  §  4227,  declarhig  that  If  any  per- 
son set  fire  to  any  building,  etc.,  or  to  any 
material  with  intention  to  burn  any  8udi 
building,  he  shall  be  punished.  Hence  a 
count  so  alleging  charged  a  cilme.  State  v. 
Johnson,  19  Iowa,  231,  232. 

Hire  of  teams 

The  hire  of  teams  furnished  a  subcoa- 
tractor  for  use  in  repairing  a  railroad  is  not 
within  Kirby's  Dig.  §  6661,  giving  a  person 
who  furnishes  any  "material,  machinery,  fix- 
tures, or  other  things"  towards  the  construc- 
tion or  equipment  of  a  railroad  a  lien.  St 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Love,  86  S.  W. 
395,  397,  74  Afk.  528. 

Manufactured  sooda    * 

.  Ky.  St  9  2487,  provides  that,  when  the 
property  of  the  operator  of  a  manufiictariDg 
establishment  shall  be  assigned  for  the  benefit 
of  creditors,  persons  who  shall  furnish  mate- 
rial and  supplies  to  carry  on  the  business 
shall  have  a  lien  on  the  assets  therefor.  The 
bankrupt  was  a  leather  manufacturer,  and 
also  conducted  a  Jobbing  business  in  the  same 
line  as  another  department  in  which  it 
bought  and  sold  leather  goods.  Held,  that 
manufactured  goods  so  purchased  for  resale 
were  not  "materials  and  supplies"  for  car- 
rying on  the  bankrupt's  manufacturing  busi- 
ness, and  hence  the  creditors  furnishing  the 
same  were  not  entitled  to  a  lien  therefor.  In 
re  Starks-tJllman  Saddlery  Co.,  171  Fed.  834, 
835,  96  C.  O.  A.  506. 

Stationery  and  printing 

A  claim  for  stationery  and  printing  is 
not  a  claim  for  "materials,"  within  V.  S.  3803 
(P.  S.  4388),  relating  to  preferred  creditors. 
Bell  V.  St  Johhsbury  &  L.  C.  R.  Co.,  56  AtL 
105,  76  Vt  42. 

Steam  thorel 

Lien  Law  (Consol.  Laws  1909,  c  33)  S  5. 
giving  a  lien  for  labor  or  "materials"  fur- 
nished a  municipal  contractor,  does  not  give  a 
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lien  for  the  charge  for  a  steam  shovel.  Troy 
PubUc  Works  Co.  v.  aty  of  Yonkers,  129  N. 
T.  Siipp.  920»  921, 146  App.  Div.  527. 

MATHEMATICAL  DEMONSTRATION 

A  "mathematical  demonstration*'  is  whol- 
ly different  from  a  "moral  certainty."  Evi- 
dence of  demonstration  relates  to  necessary 
truths,  truths  as  to  which  the  supposition  of 
the  contrary  involves  not  merely  what  is  not 
and  cannot  be  true,  but  what  is  also  absurd, 
whereas  moral  evidence  is  the  basis  of  con- 
tingent truth.  It  follows  obviously  that  the 
convictions  which  these  distinct  and  dissim- 
ilar classes  of  evidence  are  capable  of  produc- 
ing are  necessarily  of  very  different  natures. 
In  the  one  absolute  certitude  is  the  result,  to 
which  moral  certainty,  the  highest  degree  of 
assurance  of  which  truths  of  the  latter  class 
admit,  is  necessarily  inferior.  Wills,  Clr. 
Ev.  5.  Moral  certainty  is  that  full  and  com- 
plete assurance  which  admits  of  no  degrees, 
and  induces  a  sound  mind  to  act  without 
doQbt  upon  the  conclusions  to  which  it  natu- 
rally and  reasonably  leads.  2  Stewart's  Ele- 
ments, e.  11,  §  4.  It  is  apparent,  then,  that 
the  precision  attainable  in  the  one  case  is  of 
a  nature  of  which  the  other  does  not  admit 
Bowman  r.  Little,  61  Atl.  1084,  1086, 101  Md. 
273. 

MATRIMONY 

See  Bonds  of  Matrimony. 
See,  also.  Marriage. 

"Matrimony"  contemplates  a  mutual  per- 
formance of  the  correlate  duties  which  the 
law  superinduces  upon  the  marriage,  and, 
while  one  does  his  part,  the  other  Is  not  au- 
thorized to  withdraw  and  live  in  separation. 
Massey  v.  Massey,  81  N.  E.  732,  733,  40  Ind. 
App.  407  (citing  Bishop,  Marriage  &  Divorce). 

MATRON 

As  oflScer,  see  Officer. 

MAHER 

See  Collateral  Matter;  County  Matters; 
Immaterial  Matter ;  Mall  Matter ;  Ma- 
terial Matter;   Printed  Matter. 

All  probate  matters,  see  All. 

Any  other  matter,  see  Any  Other, 

Other  matter,  see  Other. 

Code  Civ.  Proc.  i  46,  forbidding  a  Judge 
to  sit  or  take  part  in  the  decision  of  a  "cause 
or  matter"  in  which  he  has  been  an  attorney 
or  counsel,  refers  only  to  actions  or  special 
proceedings  in  which  a  judge  might  take 
part;  the  word  "cause"  meaning  a  cause  of 
action,  and  the  word  "matter"  referring  to 
some  judicial  proceeding  which,  under  the 
Code,  is  included  in  special  proceedings  for 
tiie  enforcement  of  civil  rights.  Keeffe  v. 
Third  Nat  Bank  of  Syracuse,  69  N.  E.  603, 
504.  177  N.  T.  305. 
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Within  the  rule  that  Mills'  Ann.  St  I 
2434,  authorizing  a  claimant  of  an  irrigation 
priority  at  any  time  within  four  years  from 
a  final  decree  in  a  statutory  adjudication 
proceeding  to  bring  a  suit  hitherto  allowed 
by  the  proper  court  to  determine  the  priority, 
authorizes  such  an  action  by  parties  to  that 
proceeding  only  when  their  right  of  action  ac- 
crues out  of  "matters  arising  subsequent  to 
the  decree,"  the  quoted  phrase  means  claims 
of  priority  for  an  appropriation  made  subse- 
quent to  the  lowest  appropriation  included 
in  the  decree.  Broad  Run  Inv.  Co.  v.  Deuel 
O.  Snyder  Imp.  Co.,  108  Pac.  755,  768,  47 
Colo.  573. 

MATTER  IN  ABATEMENT 

The  defense  that  plaintiff,  a  foreign  cor- 
poration, has  not  complied  with  Gen.  Laws 
1896,  c.  258,  §  37,  by  appointing,  by  written 
power  of  attorney,  a  competent  person  re- 
siding in  the  state  as  its  attorney  on  whom 
to  serve  process,  is  strictly  "matter  in  abate- 
ment," and,  having  been  pleaded  in  bar,  can- 
not be  considered.  Russia  Cement  Ca  v 
Whitmarsh  &  Brown  (R.  I.)  67  AtL  450  (citing 
Weaver  Coal  &  Coke  Co.  v.  Rhode  Island  Co- 
operative Coal  Co.,  61  AtL  426,  27  R.  I. 
194). 

MATTER  IN  CONTROVERSY 

The  words  "matter  in  controversy,"  as 
used  in  Hurd*s  Rev.  St.  1905,  c.  110,  §  88,  au- 
thorizing the  appellate  court  to  recite  in  its 
final  decree  the  facts  as  found  by  it,  where 
the  final  determination  of  a  cause  "shall  be 
made  by  the  appellate  court,  as  the  result 
wholly  or  in  part  of  the  finding  of  the  facts 
concerning  the  'matter  in  controversy,'  differ- 
ent from  the  finding  of  the  court  from  which 
such  cause  was  brought  by  appeal,  or  writ  of 
error,"  means  the  matters  of  fact  in  con- 
troversy. Gllmore  v.  City  of  Chicago,  79  N. 
E.  596,  598,  224  111.  490. 

MATTER  IN  DISPUTE 

"By  'matter  in  dispute*  is  meant  the  sub- 
ject of  litigation — the  matter  for  which  tlie 
suit  is  brought — and  upon  which  issue  is  join- 
ed, and  In  relation  to  which  jurors  are  called 
and  witnesses  examined."  Or,  "the  'matter  in 
dispute,'  within  the  meaning  of  the  statute, 
is  not  the  principle  involved,  but  the  pecun- 
iary consequence  to  the  individual  party, 
dependent  on  the  litigation."  Shewalter  v. 
Lexington,  143  Fed.  161,  163  (quoting  Lee 
v.  Watson,  1  WalL  [68  U.  S.]  339,  17  L.  Ed. 
557;  Wheless  v.  St  Ix)uis,  21  Sup.  Ct.  402, 403, 
ISO  U.  S.  379,  382,  45  L.  Ed.  583);  McDaniel 
V.  Traylor,  123  Fed.  338,  S39  (quoting  and 
adopting  definition  in  Lee  v.  Watson,  1  Wall. 
[68  U.  S.]  337,  17  L.  Ed.  557);  Gallagher  v. 
Asphalt  Co.  of  America,  55  Atl.  259,  269,  65 
N.  J.  Eq.  258  (quoting  Lee  v.  Watson,  1  Wall. 
[68  U.  S.]  337,  17  L.  Ed.  557);   Baltimore  & 
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O.  R.  CJo.  ▼.  Ryan,  68  N.  B.  923,  924,  31  Ind. 
App.  697  (qiiotlng  Lee  v.  Watson,  1  Wall.  837, 
17  L.  Ed.  557). 

In  a  suit  to  enjoin  railroad  companies 
from  establishing  a  new  schedule  of  rates, 
the  matter  in  dispute  is  the  right  of  the  de- 
fendants to  enforce  such  proposed  rates,  and, 
where  the  value  of  such  right  exceeds  |2,000, 
a  federal  court  has  Jurisdiction.  Northern 
Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfrs.' 
Ass'n,  165  Fed.  1,  11,  91  C.  C.  A.  39. 

The  right  to  remove  an  action,  wherein 
a  money  Judgment  is  jdemanded,  to  the  fed- 
eral court  is  determined  by  the  sum  de- 
manded as  appears  by  the  record  at  the 
time  the  petition  for  removal  is  filed;  and, 
where  an  amendment  is  made,  the  sum  last 
demanded  is  "the  matter  in  dispute.*'  Mc- 
Culloch  V.  Southern  Ry.  Co.,  62  S.  E.  1096, 
1097,  149  N.  C.  305. 

"By  'matter  in  dispute*  is  meant  the 
subject  of  litigation,  the  matter  upon  which 
the  action  is  brought  and  Issue  is  Joined,  and 
in  relation  to  which,  if  the  issue  be  ohe  of 
fact,  testimony  is  taken.  It  is  conceded  that 
the  pecuniary  value  of  the  matter  in  dispute 
may  be  determined,  not  only  by  the  mon- 
ey Judgment  prayed,  where  such  is  the  case, 
but  in  some  cases  by  the  increased  or  dimin- 
ished value  of  the  property  directly  affected 
by  the  relief  prayed,  or  by  the  pecuniary  re- 
sult to  one  of  the  parties  immediately  from 
the  Judgment  Thus  a  suit  to  quiet  the  ti- 
tle to  parcels  of  real  property,  or  to  remove 
a  cloud  therefrom,  by  which  their  use  and 
enjoyment  by  the  owner  are  imi>aired,  is 
brought  within  the  cognizance  of  the  court, 
under  the  statute,  only  by  value  of  the  prop- 
erty affected."  Way  v.  aay,  140  Fed.  352, 
353  (quoting  and  adopting  the  definition  of 
Justice  Field  in  Smith  v.  Adams,  9  Sup.  Ct 
566,  130  U.  S.  167,  32  L.  Ed.  898). 

"By  'matter  in  dispute*  is  meant  the 
subject  of  litigation,  and  the  matter  upon 
which  the  action  is  brought  and  issue  is 
Joined  and  in  relation  to  which,  if  the  issue 
be  one  of  fact,  testimony  is  taken.  It  is 
conceded  that  the  pecuniary  value  of  the 
matter  in  dispute  may  be  determined,  not 
only  by  the  money  Judgment  prayed,  where 
such  is  the  case,  but  in  some  cases  by  the 
increased  or  diminished  value  of  the  proper- 
ty directly  affected  by  the  relief  prayed,  or 
by  the  pecuniary  result  to  one  of  the  par- 
ties immediately  from  the  Judgment"  In  an 
action  to  recover  a  piece  of  land  on  which  a 
railroad  had  located  its  depot,  the  value  of 
the  land  to  the  railroad  company,  according 
to  its  present  situation  and  use,  is  the  value 
to  be  considered  in  determining  whether  the 
amount  involved  in  the  Utigation  is  suffi- 
cient to  confer  Jurisdiction  on  the  federal 
courts.  King  v.  Southern  R.  Co.,  119  Fed. 
1016,  1017  (quoting  definition  in  Smith  v. 
Adams,  9  Sup.  Ct  566,  130  U.  S.  167,  32  L. 
Ed.  895). 


The  phrase  "matter  in  dispute,'*  as  used 
In  the  Code  of  the  District  of  Columbia  (Act 
March  3,  1901,  c  864,  {  233  (31  Stat  1227), 
providing  that  any  final  Judgment  of  the 
Court  of  Appeals  may  be  re-examined  aad 
afl^med,  reversed,  or  modified  by  the  Su- 
preme Court  of  the  United  States,  on  writ  of 
error  or  appeal,  in  all  cases  in  which  tbe 
matter  in  dispute,  exclusive  of  costs,  shall 
exceed  the  sum  of  $5,000,  means  money,  or 
some  right  the  value  of  which  can  be  esti- 
mated and  ascertained  in  money,  and  which 
appears  by  the  record  to  be  of  the  requisite 
pecuniary  value;  and,  assuming  that  the 
term  "matter  in  dispute"  may  embrace  a 
right  to  have  a  claim  against  a  foreign  goT- 
emment  presented  through  the  political  de- 
partment of  the  United  States,  and  that  tbe 
value  of  such  a  right  may  be  gauged  by  the 
possible  pecuniary  injury  which  may  be  sus- 
tained if  no  such  action  is  taken,  it  is  evi- 
dent that  a  claim  for  damages  from  the  (mer- 
man Empire  in  redress  of  an  alleged  wrong- 
ful imprisonment  in  that  country  is  one  hav- 
ing a  merely  conjectural  value.  Hence  the 
value  of  the  matter  In  dispute  in  a  proceed- 
ing to  compel  by  mandamus  the  Secretaiy 
of  State  to  seek  to  obtain  $500,000  damages 
from  the  German  Empire  in  redress  of  peti- 
tioner's alleged  wrongful  imprisonment  while 
on  a  visit  to  that  country  does  not  exceed 
the  sum  of  $5,000.  United  States  ex  id. 
Holzendorf  v.  Hay,  24  Sup.  Ct  681,  682, 194 
U.  S.  373,  48  L.  BSd.  1025. 

MATTER  nr  ISSUS 

^  The  "matter  in  iscrae'*  in  a  former  ac- 
tion is  that  on  which  plaintiffs*  cause  of  ac- 
tion is  based,  and  which  defendant  denies  by 
his  pleadings.  Kerr  v.  Blair,  118  S.  W.  791. 
793,  55  Tex.  Civ.  App.  349. 

The  issues  in  a  cause  are  the  points  in 
dispute  between  the  parties  on  whidi  they 
put  their  cause  to  trial,  and  the  matter  in  is- 
sue is  that  matter  on  which  plaintiff  proceeds 
by  his  action,  and  which  defendant  contro- 
verts by  his  pleading.  Bowen  v.  W.  0.  Ea- 
ton ft  Co.,  89  N.  E.  961,  964,  46  Ind.  App.  65. 

The  first  essential  of  the  rule  of  res  Ju- 
dicata is  the  identity  of  the  "matter  in  is- 
sue," which  is  defined  to  be  that  matter  on 
which  plaintiff  proceeds  by  his  action,  and 
which  defendant  controverts  by  his  plead- 
ings. Leroy  v.  Collins,  130  N.  W.  635,  636. 
165  Mich.  380. 

The  matters  which  plaintiff  must  allege 
in  his  declaration  and  the  defendant  deny 
in  his  plea  are  necessary  "matters  in  issae." 
In  an  action  on  a  Uquor  dealer's  bond,  Aeth- 
er the  dealer's  failure  to  comply  with  the 
provisions  of  the  statute  in  applying  for  a 
license  was  a  "matter  in  Issue*'  is  to  be  de- 
termined by  deciding  whether  the  licensee's 
failure  to  comply  with  the  provisions  is  a 
matter  the  state  must  allege  and  the  licensee 
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deny.     State  v.  Gorron,  62  AtL  1044^  1052, 
73  N.  H.  434,  6  Ann.  Cas.  486. 

MATTEB8  IK  ST ATtTTS 

Aa  used  in  Const,  art  4,  i  19,  providing 
that  every  act  shall  "embrace  bnt  one  sal>- 
ject  and  matters  properly  connected  there- 
NYith,  which  subject  shall  be  expressed  in 
the  title,"  the  word  "subject"  indicates  the 
thing  about  which  the  legislation  is  had,  and 
the  word  "matters"  the  incident  or  second- 
ary things  necessary  to  provide  for  its  com- 
plete enforcement.  Board  of  Com'rs  of  Ma- 
rion County  V.  Scanlan,  08  N.  B.  801,  802, 
178  Ind.  142. 

As  used  in  a  constitutional  requirement 
that  every  act  shall  embrace  but  one  subject 
and  matters  properly  connected  thereith, 
which  subject  shall  be  expressed  in  the  title, 
the  word  "subject"  refers  to  the  thing  about 
which  the  legislation  is  had,  and  the  word 
"matters"  includes  subordinate  and  Inciden- 
tal things  relating  to  the  same  general  sub- 
ject The  title  of  an  act  was  "An  act  to 
amend  sections  1,  4,  and  5,  of  an  act  entitled 
'An  act  concerning  street  railroad  companies, 
granting  additional  rights  and  powers  there- 
in specified  and  matters  relating  thereto,  and 
declaring  an  emergency.'  ♦  ♦  ♦"  It  em- 
braces the  general  subject  of  street  railroad 
companies  and  gave  power  to  acquire  ground 
for  the  construction  of  lines  for  the  trans- 
mission of  electricity  for  light,  heat,  and 
power,  and  was  not  violative  of  the  consti- 
tutional provision.  Mull  v.  Indianapolis  &  C. 
Traction  Co.,  81  N.  ET.  657,  659,  169  Ind.  214 
(citing  State  v.  Gerhardt,  44  N.  B.  469,  145 
Ind.  439,  33  L.  R.  A.  313 ;  Maule  Coal  Co.  v. 
Partenhelmer,  55  N.  B.  751,  57  N.  E).  710,  155 
Ind.  101 ;  Parks  v.  State,  64  N.  B.  862,  159 
Ind.  211,  59  L.  R.  A.  190). 
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OF  ABimf I8TRATION 

The  power  to  compel  an  administrator  to 
fulfill  a  contract  of  conveyance  of  real  estate 
of  his  intestate  is  a  ''matter  of  administra- 
tion/' within  the  Constitution,  defining  the 
jurisdiction  of  the  probate  court.  Servis 
V.  Beatty,  82  Miss.  52,  87. 

New  York  Charter  (Laws  1897,  p.  1,  c 
378),  creating  a  number  of  departments, 
among  which  was  the  department  of  high- 
ways, by  section  458  (page  160)  provides  that 
the  commissioner  at  the  head  of  each  departr 
ment  *'may  organize  such  bureaus  as  he  shall 
from  time  to  time  deem  necessary."  Great- 
er New  York  Charter  (Laws  1901^  p.  166,  c. 
466)  I  388,  vested  in  the  city  of  New  York  aU 
the  powers  and  duties  conferred  on  the  com- 
missioner of  highways  of  the  city  of  New 
York  by  the  charter  of  1897,  and  devolved 
upon  the  president  of  the  borough  as  ''matter 
of  admtnistration"  certain  powers  and  duties 
to  be  executed  pursuant  to  the  provisions  of 
the  act  Laws  1901,  p.  636,  c.  466,  I  1543, 
provides  that  no  head  of  a  bureau,  holding 
a  poaitioii  in  the  classified  municipal  civil 


service  subject  to  competitive  examination, 
shall  be  removed,  unless  he  has  been  allowed 
an  opportunity  of  making  an  explanation. 
Held,  that  the  charter  of  1901  conferred  on 
the  president  of  the  borough  of  Manhattan 
the  same  powers  possessed  by  the  commis- 
sioner of  highways  under  the  charter  of  1897; 
that  the  organization  of  bureaus  is  "matter 
of  administration"  within  the  meaning  of  the 
charter  of  1901,  and  under  such  charter  the 
president  of  the  borough  of  Manhattan  had 
power  to  organize  a  bureau  of  highways,  and 
to  appoint  a  head  therefor;  and  that  one 
appointed  as  head  of  such  bureau  was  not 
subject  to  removal,  except  under  the  restric- 
tions of  section  1543.  People  ex  rel.  Collins 
V.  Ahearn,  86  N.  E.  474,  475,  193  N.  Y.  441. 

MATTER  OF  OOHTBAOT 

The  term  "matters  of  contract,"  as  used 
in  Const,  art.  7,  i  40,  which  declares  that 
Justices  of  the  peace  shall  have  Jurisdiction 
exclusive  of  the  circuit  court,  in  all  matters 
of  contract  where  the  amount  in  controversy 
does  not  exceed  $100,  embraces  an  action  for 
unliquidated  damages  for  a  breach  of  con- 
tract Smith  V.  Taylor,  134  S.  W.  634,  97 
Ark.  424. 

MATTER  OF  COXTNTEROLAIM 

Under  a  plea  of  payment  in  an  action 
for  price  of  printing  defendant  cannot  show 
what  under  a  lease,  was  due  him  from  plain- 
tiff for  excess  power  furnished ;  this,  under 
Code  Civ.  Proa  §§  500,  501,  being  "matter  of 
counterclaim,"  to  be  pleaded  as  such.  T.  J. 
Hayes  Printing  Co.  v.  Springer,  123  N.  Y. 
Supp.  240,  242. 

MATTER  OF  FACT 

The  word  "fact,"  as  used  in  the  propo- 
sition that  representations  must  consist  of 
"matters  of  fact,"  distinguishes  "fact"  from 
mere  matters  of  opinion.  Brown  v.  South 
JopUn  Lead  &  Zinc  Min.  Co.,  92  S.  W.  699, 
704,  194  Mo.  681. 

MATTER  OF  FORM 

The  delivery  of  an  indictment  to  the 
court  by  the  foreman  of  the  grand  Jury  In 
the  absence  of  the  other  Jurors,  If  a  defect 
at  all,  is  "in  matter  of  form  only,"  within 
the  meaning  of  tJ.  S.  Rev.  Stat  §  1025,  pro- 
viding that  no  indictment  presented  by  a 
grand  Jury  shall  be  deemed  insufflrlent  nor 
the  trial,  Judgment,  or  other  proceeding  there- 
on be  affected  by  any  such  defect  which  shall 
not  tend  to  the  prejudice  of  the  defendant, 
It  not  being  disputed  but  that  the  indictment 
was  found  and  returned  into  court  as  a  true 
biU.  Breese  v.  United  States,  33  S.  Ct  1, 
3.  226  U.  S.  1,  57  L.  Ed.  97. 

The  omission  of  the  aigim  for  dollars  and 

cents,  in  the  recitals  of  alleged  false  entries 
in  reports,  and  misnomer  of  the  reports  In 
an  indictment  charging  directors  of  a  nation- 
al banking  association  with  making  false  en- 
tries in  a  report  to  the  Comptroller  of  the 
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Currency,  within  the  denunciation  of  Rev. 
St.  §  5209,  are  matters  of  form  within  the 
meaning  of  Rev.  St  §  1025,  for  which  the  in- 
dictment is  not  to  "be  deemed  insufficient." 
United  States  v.  Potter,  56  Fed.  83,  95. 

MATTER  OF  IMPRESSION  OR  OPIN- 
ION 

"Evidence  which  is  characterized  as 
'matter  of  opinion'  is  predicated  upon  the  ex- 
istence or  nonexistence  of  a  fact,  while  *mat- 
ter  of  impression'  or  'understanding'  is  only 
a  deduction  drawn  from  the  assumption  of 
that  fact,  so  that,  while  the  former  may  rise 
to  the  standard  of  evidence,  the  latter  Is 
universally  rejected  as  such."  Cross  v.  Aby, 
45  South.  820,  822,  55  Fla.  311  (quoting  and 
adopting  the  definition  In  Chaires  v.  Brady, 
10  Fla.  308;  citing  1  Wlgmore,  Ev.  §S  658, 
72^728;  4  Words  and  Phrases,  p.  3444; 
Talt  v.  HaU,  12  Pac.  391,  71  Cal.  149). 

MATTER  OF  INDUCEMENT 

See  Inducement. 

MATTER  OF  I.AW 

Refusal  of  a  judge  sitting  in  bankruptcy 
to  sanction  an  arrangement  between  the 
bankrupts  and  certain  of  their  creditors  and 
persons  who  had  received  preferential  trans- 
fers of  the  bankrupts'  property,  in  the  legit- 
imate exercise  of  discretion,  did  not  present  a 
"matter  of  law"  reviewable  on  a  petition  for 
review  authorized  by  Bankr.  Act  July  1, 
1898,  c.  541,  §  24b,  30  Stat  553.  Mulford  v. 
Fourth  Street  Nat  Bank,  167  Fed.  897,  85 
0.  C.  A.  225. 

MATTER  OF  IiEGAI.  AVOIDANCE 

The  term  "matters  of  legal  avoidance," 
as  used  in  the  statement  that  a  recognizance 
is  In  the  nature  of  a  conditional  Judgment, 
subject  only  to  such  matters  of  legal  avoid- 
ance as  may  be  shown  by  plea,  or  to  such 
matters  of  relief  as  may  Induce  the  court  to 
remit  or  mitigate  a  forfeiture,  refers  to  such 
matters  as  are  entirely  consistent  with  the 
truth  of  the  facts  stated  in  the  record  and 
furnish  a  legal  excuse  for  the  failure  of  the 
defendant  to  appear  according  to  the  con- 
dition of  his  recognizance.  The  sureties,  for 
example,  show,  in  answer  to  the  scire  facias, 
the  death  of  the  principal  before  the  time  for 
his  appearance  had  arrived,  or  that  he  had 
been  arrested  under  other  process  Issued  at 
the  instance  of  the  state,  or  that  he  had  be- 
come insane.  All  pleas  of  this  kind  are  not 
only  consistent  with  the  truth  of  what  is 
averred  in  the  record,  but  they  are  predicated 
on  the  assumption  of  such  truth.  State  v. 
Morgan,  48  S.  E.  604,  606,  136  N.  a  593. 

MATTER  OF  PROBATE 

"The  proceeding  to  establish  or  prove 
the  claim  against  the  executors  is  essentially 
an  independent  suit  inter  partes  and  not  a 
'matter  of  pure  probate  Jurisdiction.'" 
Farmers*  Bank  of  Cuba  City,  Wis.,  t.  Wright, 


158  Fed.  841,  850%  (citing  and  adopting  Broder- 
ick's  Wm,  21  Wall.  [88  U.  S.]  503,  22  L.  Ed 
599;  Farell  v.  O'Brien,  25  Sup.  Ct.  727, 199 
U.  S.  89,  110,  50  L.  Ed.  101). 

Code  Civ.  Proc  S  1678,  authorizing  a 
court  of  probate  to  order  distribution  of  a  de- 
cedent's estate,  though  some  of  the  heirs. 
legatees,  or  devisees  had  conveyed  their 
shares,  applies  only  where  no  question  arises 
on  the  distribution  as  to  the  conveyances 
having  been  made;  and,  where  the  fact  of 
conveyance  is  disputed  or  its  validity  is  in 
issue,  the  question  is  not  within  probate  Ju- 
risdiction; "matters  of  probate"  Including 
the  determination  of  the  persons  succeeding 
to  the  estate  of  a  decedent,  either  as  heir, 
devisee,  or  legatee,  the  amount  to  which  each 
is  entitled,  and  the  construction  of  the  will, 
but  not  including  a  determination  of  claims 
against  heirs  or  devisees  for  their  portion 
arising  subsequent  to  decedent's  death.  In 
re  Howe's  Estate,  118  Pac.  515,  517,  161  CaL 
152. 

Code  Civ.  Proc.  §  1639,  providing  that  on 
the  death  of  an  executor  his  accounts  may  be 
presented  to  and  settled  by  the  court  in  which 
the  estate  of  which  he  was  executor  is  being 
administered,  and  that  upon  petition  of  his 
successor  such  court  may  compel  the  person- 
al representatives  of  the  deceased  executor  to 
render  an  account  of  the  administrator  of 
their  testator,  and  to  settle  such  account  as 
in  other  cases,*  is  a  "matter  of  probate,"  Ju- 
risdiction of  which  may,  under  Const  art 
6,  §  5,  be  conferred  upon  the  superior  court, 
sitting  in  probate.  King  v.  Chase,  115  Fac. 
207,  209,  159  Cal.  420. 

MATTER  OF  PUBLIC  COHCEBIT 

See  Public  Concern. 

BCATTEB  OR  THING 

Within  the  rule  that  a  court  has  no 
power  to  acquire  Jurisdiction  of  a  party  by 
service  of  notice  outside  its  territorial  limits 
except  where  the  court  is  dealing  with  some 
"matter  or  thing"  within  its  territorial  Ju- 
risdiction, it  has  been  held  that  marriage  ia 
such  a  "matter  or  thing,"  so  that,  if  a  spouse 
is  a  bona  fide  resident  and  the  other  spouse 
is  absent,  the  court  may  require  Jurisdiction 
by  extraterritorial  service.  Watkinson  v. 
Watklnson,  68  Aa  884, 389,  67  N.  J.  Eq.  142. 

MATURED 

MATURINO 

See  Debt  Maturing  in  the  Tear. 

MATURITY 

See  Prior  to  Maturity. 

Defendants,  in  payment  of  property 
bought  of  plaintiff,  transferred  bonds  ma> 
turlng  November  27,  1913,  and  secured  by  a 
trust  deed  of  Iowa  property,  and  by  a  con- 
tract of  guaranty  agreed  "if  said  bonds  were 
not  paid  at  maturity/'  and  the  trust  deed  was 
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foreclosed,  to  be  prefient  at  the  sale  and  bid 
a  specified  amount  for  the  property.  In  the 
bonds  was  a  reservation  of  the  ri^t  to  pay 
them  before  maturity,  and  in  the  trust  deed 
It  was  provided  that,  if  default  was  made  in 
the  payment  of  interest,  the  principal,  as  well 
as  the  interest,  should  become  due  at  the 
election  of  the  trustee.  On  the  back  of  the 
bonds  was  a  trustee's  certificate  that  the 
bonds  were  issued  in  conformity  with  the 
trust  deed.  The  word  "maturity,"  as  used 
in  the  agreement,  was  the  maturity  as  fixed 
by  the  trust  deed,  and  not  the  one  specified 
in  the  bonds.  Binz  v.  Hyatt,  98  S.  W.  637, 
200  Mo.  209. 

A  note  payable  with  interest  from  ma- 
turity contained  a  blank  space  after  the 
word  "maturity,"  and  the  payee  after  execu- 
tion filled  up  8U<^  spaoe  by  writing  ther^n 
the  word  *'date,"  so  that  the  note  called  for 
interest  after  "maturity  date,"  Held,  that 
the  alteration  was  not  a  material  change 
which  would  prevent  recovery  on  the  note. 
"Maturity"  and  "maturity  date"  mean  the 
same  thing.  Baldwin  v.  Haskell  Nat  Bank 
(Tex.)  124  8.  W.  443. 

Where  a  note  bearing  a  given  date  was 
payable  four  months  after,  it  reached  its 
"maturity"  four  months  after  date.  Seabury 
▼.  Sibley,  ee  N.  B.  603,  183  Mass.  106w 

XATUBITT  BATE 

See  Maturity. 

MAUSOLEUM 

As  improvement  of  real  estate,  see  Im- 
provement 

MAXIM 

A  "maxim,"  says  Ck>ke,  "is  so  called  be- 
cause its  dignity  is  chiefest  and  its  author- 
ity the  most  certain,  and  because  it  is  univer- 
aaUy  approved  by  all."  Coke,  Xitt  11a. 
Again  he  says :  "A  maxim  is  a  proposition  to 
be  of  all  men  confessed  and  granted  with- 
out proof,  argument,  or  discourse."  Id.  67a. 
"Maxims,"  says  Sir  James  Mackintosh,  "are 
the  condensed  good  sense  of  nations."  Chris- 
man  V.  linderman,  100  S.  W.  1090,  1092,  202 
Mo.  006, 10  L.  R.  A.  (N.  S.)  1205,  110  Am.  8t 
Rep.  822. 

"A  *maxim'  is  a  proposition  to  be  of  all 
men  confessed  and  granted  without  proof, 
argument,  or  discourse."  Felver  v.  Central 
Electric  By.  Co.,  115  S.  W.  960,  983,  216  Mo. 
196  (quoting  Lord  Coke). 

Justinian  said  that  the  "maximfc  of  the 
law"  are  these :  "To  live  honestly,  to  hurt  no 
man,  and  to  give  every  one  his  due."  OLty 
Trust,  Safe-Deposit  A  Surety  Co.  of  PhUa- 
Mphia  V.  American  Brewing  Co.,  67  N.  B. 
^  174  N.  T.  48a 


MAXIMUM 

The  word  "maximum**  la  defined  as 
meaning  the  greatest,  superlative  of  great; 
the  greatest  quantity  or  value  attainable  in 
a  given  case.  Manaca  v.  Ionia  Circuit  Judge, 
110  N.  W.  76,  77,  146  Mich.  697. 


The  term  "maximum  rate,"  as  used  in 
a  statute  authorizing  the  fixing  of  a  "maxi- 
mum vatd^'  to  be  charged  for  gas  and  elec- 
tricity, means  a  "reasonable  rate  with  per- 
mission to  the  party  furnishing  the  service 
to  do  business  at  an  inadequate  profit  or  at 
a  loss,  if  he  desires."  Trustees  of  Village  of 
Saratoga  Springs  v.  Saratoga  Gas,  Electric 
Light  &  Power  Co.,  107  N.  Y.  Supp.  341,  301, 
122  App.  Div.  203  (dissenting  opinion  of 
Judge  Kellogg). 

MAY 

Must  construed  as  may,  see  Must 
Shall  construed  as  may,  see  ShalL 

Am  pennlaslTe  ov  mmndmtorj 

The  word  "may*'  la  usually  only  permis- 
sive or  discretionary.  State  v.  Stepp,  69  S 
B.  1068,  1070,  63  W.  Va.  254. 

The  word  "may"  means  **must"  when- 
ever third  persons  or  the  public  have  an  in 
terest  in  having  the  act  done  or  have  a  claiui 
de  jure  that  the  power  shall  be  exercised. 
Smalley  v.  Paine,  116  S.  W.  88,  39,  102  Tex. 
304. 

4 

"The  word  *may'  is  construed  to  mean 
'shall,'  whenever  the  right  of  the  public  or 
third  persons  depends  upon  the  exercise  of 
the  power  or  performance  of  the  duty  to 
which  it  refers."  Montgomery  v.  Henry,  S\) 
South.  507,  509,  144  Ala.  629,  1  L.  R.  A.  (N. 
S.)  656,  6  Ann.  Cas.  965  (quoting  and  adopt- 
ing definition  in  Wheeler  v,  Chicago,  24  111. 
105,  76  Am.  Dec.  736). 

"May"  does  not  mean  "shall,"  and  is  not 
so  construed  in  private  contracts.  It  is  only 
in  the  case  of  statutes  by  which  public  rights 
are  Involved  that  this  construction  is  some- 
times adopted  ox  debito  Justitiae.  Northwest- 
em  Traveling  Men's  Ass'n  v.  Crawford,  120 
ni.  App.  468,  480. 

It  is  true  that  "may"  oftentimes  meann 
"must,"  but  it  always  retains  its  primitive 
meaning  unless  common  fairness  and  the 
rights  of  the  parties  litigant  demand  that  it 
be  supplanted  by  "must,"  or  unless  it  is  used 
in  a  sentence  which  creates  an  exception  in 
favor  of  the  public.  Chicago,  W.  &  V.  Coal 
Co.  V.  PeopW,  114  111.  App.  75,  112;  Id.,  73 
N.  E.  770,  214  IlL  421. 

In  a  contract  for  the  construction  of 
part  of  a  sewer,  a  clause  provided  that  "if 
an  emergency  demands  *  *  *  he  [the  en- 
gineer in  charge]  may  make  alterations  in  any 
part  of  the  work."  Held,  that  this  clause  was 
for  the  benefit  of  the  commonwealth  alone. 
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and  that  the  word  ''may"  was  to  be  constraed 
according  to  its  usual  meaning,  and  not  to 
mean  "shall."  National  Ck)ntracting  Ck).  y. 
Ck)mmonwealth,  66  N.  B.  639,  640,  641,  183 
Mass.  89. 

Sftme— Deed 

A  bargain  and  sale  deed  to  a  halt  interest 
in  a  mine  in  consideration  of  $1  and  the  do- 
ling of  necessary  assessment  work  to  hold  the 
claim  at  the  grantees'  expense  also  provided 
that  the  grantees  might  work  and  develop 
the  mine  at  their  own  cost»  and  that  all  gold 
or  proceeds  taken  thei^rom  for  20  years 
should  be  divided  equally  among  the  parties ; 
that  is,  each  to  have  one-third  thereof.  Held, 
that  the  provision  for  working  the  mine 
apart  from  the  doing  of  the  assessment  work 
was  a  mere  license  to  be  exercised  by  the 
grantees,  or  not,  at  their  election ;  the  word 
"may"  not  being  construed  to  mean  "must." 
Shaw  V.  GaldweU,  115  Pac.  941,  942,  16  Gal. 
Appi  1. 

On  the  same  day  that  a  testator  executed 
his  will  he  made  a  deed  to  a  trust  company, 
executor  under  the  will,  conveying  all  of  his 
real  estate  on  certain  trusts.  The  ninth 
clause  of  the  deed  provided  that  after  the 
testator's  death  the  trustee  "may"  use  as 
much  of  the  income  from  the  property,  or  the 
proceeds  of  its  sale,  as  may  be  necessary  in 
defending  any  proceedings  brought  to  invali- 
date the  trust  The  will  was  made  subject 
to  the  provisions  of  the  deed,  with  a  scheme 
for  the  disposition  of  the  property  conveyed 
by  the  deed  if  it  should  be  set  aside.  Testa- 
tor had  a  substantial  amount  of  personal 
property  which  was  disposed  of  by  the  will. 
No  proceedings  were  brought  to  set  aside  the 
deed,  except  so  far  as  its  validity  was  involv- 
ed in  the  controversy  as  to  the  validity  of 
the  will.  Held,  that  a  contention  that  items 
in  the  executor's  account  for  payments  made 
by  the  executor  for  expenses  of  defending  the 
estate  from  claims  which  were  deemed  unjust, 
of  proving  the  will,  and  resisting  an  attack  on 
it,  should  not  be  allowed  out  of  the  personalty, 
because  the  word  "may"  in  the  ninth  clause 
of  the  deed  means  "must,"  requiring  such  ex- 
penses to  be  paid  from  the  trust  estate,  is  un- 
tenable, in  view  of  oth»  clauses  of  the  deed, 
in  which  the  grantor  drew  distinctions  be- 
tween "may"  and  "shall."  Hampden  Trust 
Go.  Y.  Leary,  72  N.  E.  88,  89,  186  Mass.  577. 

SAme— InsuvAnce 

A  provision  in  the  constitution  and  laws 
of  a  mutual  benefit  association  that  a  certain 
amount  shall  be  paid  on  the  death  of  a  mem- 
ber of  a  certain  grade,  and  one-half  of  the 
amount  "may"  be  paid  to  a  member  of  that 
grade  who  shall  become  permanently  disabled 
from  attending  to  his  business  or  gaining  a 
livelihood,  and  is  destitute  of  means  of  sup- 
port when  he  shall  arrive  at  the  age  of  ex- 
pectancy, is  mandatory  as  to  the  payment  of 
the  permanent  disability  benefit;  the  word 
"may"  to  be  read  as  "shall."    Supreme  Coun- 


cil Catholic  Benevolent  Legion  y.  Grove,  9& 
N.  E.  159,  162,  176  Ind.  356,  36  L.  E.  A  (N. 
S.)  913. 


— Instniotloiui 

An  instruction,  in  an  action  to  recover 
an  accident  benefit,  that  an  accidental  cause 
is  such  as  "may"  happen  by  chance  is  er- 
roneous, as  suggesting  that  chance  is  not  al- 
ways necessary.  Smouse  v.  Iowa  State  Trav- 
eling Men's  Ass'n,  92  N.  W.  68,  64,  118  Iowa, 
436. 

The  word  "may,"  in  an  instruction  in 
a  personal  injury  case  that  the  jury  may  al- 
low plaintiff  for  pain,  inconvenience,  or  im- 
pairment of  enjoyment  for  such  time  as  the 
same  may  continue  in  the  future  as  shown  by 
the  evidence,  is  capable  of  being  construed  by 
the  jury  to  mean  "might/'  and  therefbre  au- 
thorized them  to  allow  plaintiff  for  paiSi  in- 
convenience, and  impairment  of  the  enjoy- 
ment which  the  evidence  showed  might  con- 
tinue in  the  future,  which  was  merely  possi- 
ble, not  for  what  the  evidence  showed  was 
reasonably  certain  to  continue.  Such  an  in- 
struction is  erroneous.  Haas  y.  St  Louis  & 
S.  By.  Co.,  90  S.  W.  1155,  1157»  lU  Ma  App. 
706  (following  Tord  v.  City  of  Des  Moines,  75 
N.  W.  630, 106  Iowa,  94), 

The  word  "may,"  in  an  instruction  on 
the  meaaure  of  damages  for  personal  Injuries 
that  the  jury  will  award  plaintiff  such  sum 
as  shall  compensate  him  for  the  mental  and 
bodily  pain  and  suffering  endured  by  him  con- 
sequent on  the  injury  and  for  the  mental  and 
bodily  pain  which  "may"  be  suffered  by  him 
in  the  future  by  reason  of  such  injuries,  if 
any,  and  for  any  permanent  injuries  suffered 
by  plaintiff,  if  he  has  suffered  any  such  per- 
manent injury,  means  "must,"  and  the  in- 
struction does  not  permit  the  jury  to  award 
compensation  for  future  pain  and  permanent 
injury,  unless  the  same  is  reasonably  certain 
to  follow  as  a  result  of  the  injury.  CKeefe 
V.  United  Rys.  Co.  of  St  Louis,  101  S.  W. 
1144, 1147, 124  Mo.  App.  613. 

Where,  in  a  i>ersonal  injury  case,  the  evi- 
dence shows  that  plaintiff  will  be  wholly  dis- 
abled from  performing  the  work  in  the  busi- 
ness in  which  he  was  engaged  at  the  time  of 
the  accident,  an  instruction  that  plaintiff,  if 
entitled  to  recover,  is  entitled  to  oompensa- 
tion  for  loss  of  time  in  his  business  which 
"he  may  hereafter  lose,  if  any,  by  reajson  of 
the  injuries,  is  proper,  for  the  word  "may" 
means  "shall."  Caplln  v.  St  Louis  Transit 
Co.,  89  S.  W.  338,  339, 114  Mo.  App.  256. 

PosslbiUty  ladlcAted 

"  'May'  comprehends  the  idea  of  probabil- 
ity, and  also  the  thought  of  what  is,  with 
more  or  less  certainty,  to  be  expected."  It 
also  comprehends,  in  one  of  its  usable  sens- 
es, the  idea  of  possibility,  and,  so  used,  be- 
comes equivalent  to  the  expression  "might 
possibly";  .hence  an  instruction  authorising 
a  recovery,  for  suffering  "which  plaintiff  may 
hereafter  suffer  and  endur^" .  If  any,   ''as 
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shown  by  the  evidence  on  account  of  bis  said 
injuries,"  was  not  objectionable  on  the  ground 
that  the  word  "may"  based  the  recovery  on 
possible  Instead  ot  probable  suffering.  Dean 
y.  Kansas  City,  St  L.  &  0.  K.  Co.,  97  S.  W. 
910,  013,  199  Mo.  386  (quoting  Reynolds  y. 
St  Louis  Transit  Co.,  88  S.  W.  60,  189  Mo. 
loc.  dt  421,  107  Am.  St  Rep.  8tf0). 

In  an  action  for  injuries,  an  instruction 
authorizing  tbe  jury  to  award  damages  re- 
sulting from  such  suffering  as  the  injuries 
**may"  cause  plaintiff  was  not  erroneous  by 
the  use  of  the  word  "may";  the  same  being 
definitive  of  the  proper  rule  that  such  dam- 
ages may  be  allowed  as  are  reasonably  cer- 
tain to  follow  the  injury.  Halley  v.  St  Jos- 
eph light.  Heat  &  Power  Co.,  91  S.  W.  163, 
115  Mo.  App.  652. 

In  an  action  for  injuries,  an  Instruction 
allowing  damages  for  such  pain  and  anguish 
as  plaintiff  had  already  suffered,  and  which 
"he  may  hereafter  suffer,"  was  not  erroneous 
by  reason  of  the  use  of  the  word  "may,"  on 
the  ground  that  it  gave  room  for  speculation 
and  conjecture.  Robertson  v.  Hammond  Pack- 
ing Co.,  91  S.  W.  161,  162,  116  Mo.  App.  520. 

An  instruction  that  plaintiff,  if  she  estab- 
lishes her  right  to  recover,  will  be  entitled  to 
recover  such  damages  "as  she  may  have  re- 
cdved,"  ia  not  erroneous  in  the  use  of  the 
word  "may" ;  it  being  used  by  the  judge  to 
express  the  possibility  of  the  existence  of 
such  damages,  not  including  any  dement  of 
probability.  Henry  v.  Omaha  Packing  Oo., 
115  N.  W.  777,  780,  81  Neb.  287. 

The  word  "may,**  used  as  an  auxiliary 
verb,  has  a  wide  scope  of  meaning,  into  which 
the  idea  of  mere  possibility  ^enters;  but  it 
also  comprehends  the  idea  of  probability,  and 
also  the  tiiought  of  what  is  with  more  or  less 
certainty  to  be  expected,  and  whether  it  is 
to  carry  the  one  tiiought  or  the  other  often 
depends  on  the  context  In  an  action  for  in- 
Jniles,  an  instruction  that  in  estimating  the 
damages  tbe  Jury  may  consider  plaintUTs 
diminished  capacity  for  earning  money,  if 
any,  and  on  account  thereof  make  such  allow- 
ance as  may  be  fair  and  just  for  any  loss 
they  may  believe  from  the  evidence  he  has 
sustained  In  the  past  by  reason  thereof,  and 
for  any  loss  they  may  believe  he  may  sustain 
in  his  future  earnings  by  reason  of  such  di- 
minished earning  capacity,  is  not  erroneous, 
for  the  reason  that  "may"  means  "possibly 
might**  so  as  to  authorize  a  recovery  for  loss 
of  time,  and  also  for  diminished  earning  ca- 
pacity during  the  same  period,  and  for  loss 
of  what  he  "may"  sustain  in  the  future. 
Reynolds  v.  St  Louis  Transit  Co.,  88  S.  W. 
50,  63,  189  Mo.  408,  107  Am.  St  Rep.  360. 

An  instruction  in  a  personal  injury  ac- 
tion that  the  jury,  in  assessing  the  damages, 
may  consider  the  character  of  the  lujury,  if 
any,  sustained  by  plaintiff,  the  pain  and  suf- 
fering, if  any,  endured,  and  "which  will  be 


endured,**  if  any,  as  the  result  of  the  Injuries, 
if  any,  etc.,  properly  limits  a  recovery  for  the 
suffering  endured,  and  for  such  suffering 
as  the  evidence  discloses  he  will  endure  in 
the  future,  since  the  word  "will,'*  as  em- 
ployed in  the  instruction,  must  have  been 
understood  in  its  proper  sense  as  referring 
to  the  unconditional  existence  of  the  fact 
and  not  in  the  sense  of  "may,**  which  im- 
ports a  mere  possibility.  Scally  v.  W.  T. 
Qarrett  ft  Go^  104  Pac.  325,  326,  882,  11  OaL 
App.  138. 

r 

MAT  <Xa  Oonstttntioiu  as  PermissiTe  or 
Manilatory) 

In  constitutional  provisions,  "may" 
should  be  read  "must**  when  the  intention  so 
requires,  and  should  be  interpreted  as  man- 
datory and  not  directory.  Henry  v.  State,  39 
South.  856,  893,  87  Miss.  1. 

The  word  "may,"  as  used  in  Const  S.  D. 
art  6,  {  18,  providing  that  writs  of  error  and 
appeals  may  be  allowed  under  such  regula- 
tions as  may  be  prescribed  by  law,  was  evi- 
dently used,  in  its  proper  senses  as  permis- 
sive^ and  not  in  the  sense  of  must  or  shalL 
Man  V.  Stoner,  83  Pac  218,  220,  14  Wyo.  183 
(citing  McClain  v.  Williams,  73  N.  W.  72, 
10  S.  D.  332,  43  L.  R.  A.  287,  289). 

Const  art  4,  |  25H»  providing  that  the 
Legislature  "may"  provide  for  the  division  of 
the  state  into  fish  and  game  districts  and 
"may"  enact  appropriate  legislation  for  the 
protection  of  fish  and  game  therein,  is  man- 
datory, and  commands  the  Legislature  to 
enact  necessary  legislation  touching  the  care 
and  custody  of  game  with  reference  to  local 
conditions,  which  require  special  legislation 
for  particular  localities.  Bx  parte  Prindle, 
94  Pac.  871>  873,  7  Cal.  Unrep.  Cas.  223. 

Const  I  138,  provides  that  each  county 
having  a  dty  of  20,000  and  a  population,  in- 
cluding the  city,  of  40,000  or  more  may  con- 
stitute a  judicial  district;  and  when  Its  pop- 
ulation reaches  75,000  the  General  Assembly 
may  provide  that  it  shall  have  an  additional 
judge,  and  such  district  may  have  a  Judge  for 
each  additional  50,000  above  100,000.  Held, 
that  the  word  "may,**  as  used  in  such  section, 
was  not  to  be  construed  "must,'*  so  as  to 
make  the  section  mandatory ;  the  Legislature 
being  required,  in  creating  a  new  district  un- 
der such  section,  to  have  due  regard  to  the 
business,  as  well  as  the  territory  and  popula- 
tion. Scott  V.  McOreary,  147  S.  W.  003,  904, 
148  Ky.  791. 

The  words  "shair*  and  "may,"  as  used  in 
the  Utah  Constitution,  providing  that  certain 
officers  "shall  be  conservators  of  the  peace, 
and  may  hold  preliminary  examlnatious," 
are  used  advisedly,  and  each  is  to  be  under- 
stood in  its  usual  and  ordinary  sense,  and  a 
statute  confeiTlng  jurisdiction  on  ot^er  of- 
ficers to  act  as  committing  magistrates  is  not 
in  conflict  with  the  Constitution.  State  v, 
Shockley,  80  Pac.  865,  868,  29  Utah,  25,  HO 
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Ant  St  Eep.  639  (quoting  and  adopting  8 
Qyc  p.  586). 

The  word  "may  "  where  It  appears  In  the 
Const  art  10;  |§  223-226»  relative  to  the 
penitentiary  and  prisons,  forbidding  the  leas- 
ing or  hiring  of  convicts,  authorizing  the  em- 
ployment of  convicts  on  public  works,  and 
providing  that  the  Legislature  "may  place 
the  convicts  on  a  state  farm  or  farms  and 
have  them  work,  thereon  under  state  super- 
vision exclusively  ♦  ♦  ♦  and  may  buy 
farms  for  that  purpose,"  is  not  mandatory, 
and  the  Legislature  is  not  required  to  place 
convicts  on  a  state  farm  nor  to  buy  a  farm 
for  that  purpose,  and  it  is  within  its  power 
to  work  the  convicts  on  leased  lands.  State 
V.  Henry,  40  South.  152,  154,  158,  87  Miss. 
125.  5  L.  B.  A.   (N.  S.)  840. 

MAT  (In  Statutes  mm  PemilsslTe  or  Maa- 
datory) 

The  word  "may,"  when  used  in  a  stat- 
ute, is  sometimes  construed  as  mandatory, 
but  more  frequently  as  directory.  State  ex 
rel.  Coleman  v.  Blair,  151  S.  W.  148,  161, 
245  Mo.  680. 

When  the  word  "may"  is  In  a  statute 
made  for  the  benefit  of  persons,  it  is  not 
simply  permissive  but  mandatory  or  com- 
pulsory. Trail  V.  Trail,  49  S.  B.  431,  434,  56 
W.  Va.  594. 

The  word  "may"  in  statutes  usually  in- 
dicates that  the  act  to  which  it  refers  is  dis- 
cretionary, rather  than  mandatory,  and  will 
be  so  construed,  unless  the  context  Indicates 
a  different  meaning.  Halfacre  v.  State,  79 
S.  W.  132,  133,  112  Tenn.  609. 

Whenever  third  persons  or  the  pubUc 
have  an  interest  in  having  done  that  which 
is  prescribed  by  the  Legislature,  then  the  act 
is  mandatory,  even  though  words  permissive, 
as  "may,"  are  used,  instead  of  words  man- 
datoryi  as  "shall."  .  Lapsley  v.  Merchants' 
Bank  of  Jefferson  aty,  78  S.  W.  1095,  1096, 
105  Mo.  App.  98. 

The  word  "may"  when  used  in  a  statute 
means  '*must,*'  whenever  third  persons  or  the 
public  have  an  interest  In  having  the  act 
done,  or  have  a  claim  de  jure  that  the  power 
shall  be  exercised.  Smalley  v.  Paine,  116  S. 
W.  88,  39, 102  Tex.  304. 

Where  permissive  words,  such  as  "it 
shall  be  lawful,"  or  "may,"  are  used  in  a 
statute  in  respect  to  courts  and  officers,  such 
words  will  be  regarded  as  imperative,  in  cas- 
es where  the  public  or  individuals  have  a 
right  to  demand  the  exercise  of  the  power  con- 
ferred. Ex  parte  Young,  95  S.  W.  98,  102,  49 
Tex.  Cr.  R.  536  (citing  Lewis'  Sutherland, 
Stat.  Const  {  63C ;  Tarver  v.  Commissioners' 
Court  of  Tallapoosa  County,  17  Ala.  527; 
Mitchell  V.  Duncan,  7  Fla.  13 ;  David  v.  Levy, 
24  South.  589,  119  Ala.  241;  Smith's  Pedtion, 
5  Pa.  Dist  B.  465). 


The  word  "may"  is  peremptory,  when 
used  in  a  statute,  where  the  public  or  an  Id- 
dividual  has  a  right  de  Jure,  that  the  powers 
conferred  by  the  act  should  be  exercised. 
Graham  v.  City  of  Tuscumbia,  42  South.  400, 
401,  402,  146  Ala.  449  (quoting  and  adopting 
Tarver  v.  Commissioners*  Court  of  Tallapoo- 
sa County,  17  Ala.  527). 

OrdlDarily  the  word  "may"  is  employed 
in  a  statute  to  express  the  idea  that  a  dis- 
cretion may  be  exercised,  and  that  the  perfor- 
mance of  the  act  is  not  imperative,  or  that 
the  power  or  authority  conferred  is  not  ex- 
clusive, but  cumulative  and  permissive;  and 
whether  it  is  to  be  construed  as  mandatory  is 
to  be  determined  from  the  apparent  inten- 
tion; but  the  word  "may"  will  be  construed 
to  mean  "shall"  whenever  the  rights  of  the 
public  or  third  persons  depend  on  the  exerdfle 
of  the  power  or  the  performance  of  the  duty 
to  which  it  refers,  and  sncfa  is  its  meaning  in 
all  cases  where  the  public  interests  and 
rights  are  concerned,  or  a  duty  is  imposed  on 
public  officers  and  the  public  or  third  persons 
have  a  claim  de  jure  that  the  power  shall  be 
exercised.  Doming  v.  Metropolitan  Eogineer- 
ing  &  Construction  Co.,  136  S.  W.  740,  742, 
154  Mo.  App.  540  (citing  6  Words  and  Phras- 
es, p.  4421). 
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'May"  sometimes  is  equivalent  to  "must" 
or  "shall,"  and  is  then  mandatory,  but  it 
usually  denotes  permission  or  discretion.  To 
decide  between  these  meanings  in  any  given 
case,  the  context  and  whole  legislatire 
scheme  must  be  taken  into  consideration. 
Bass  V.  Doughty,  63  S.  E.  516,  517,  5  Ga.  App. 
458  (citing  5  Words  and  Phrases,  p.  4420,  et 
seq.). 

The  words  "authorize"  or  "may,"  as  used 
in  a  statute,  are  sometimes  construed  as  man- 
datory in  effect,  though  permissive  in  form,  as 
where  a  statute  provides  for  the  doing  of 
some  act  required  by  justice  or  public  duty; 
but,  where  they  confer  or  recognize  a  dis- 
cretionary power,  a  mandatory  construction 
will  not  be  given  to  them.  Whitley  v.  State. 
68  S.  &  716,  723,  134  Ga.  758. 

The  word  "may"  should  primarily  be 
taken  in  its  ordinary  meaning  and  be  regard- 
ed as  permissive  only,  but  its  meaning  is  to 
be  determined  in  each  case  from  the  appar- 
ent intent  of  the  statute  in  which  it  is  em- 
ployed, so  that  in  all  remedial  statutes,  or 
whenever  the  rights  of  the  public  or  of  third 
persons  depend  on  the  exercise  of  the  power 
of  a  court  or  public  officer  or  the  performance 
of  a  duty  and  a  claim  de  jure  that  the  power 
may  be  exercised  exists,  it  should  be  con- 
strued to  mean  "shall."  State  ex  reL  Nicom- 
en  Boom  Co.  v.  North  Shore  Boom  &  Driving 
Co.,  103  Pac.  426,  429,  55  Wash.  1  (citing  6 
Words  and  Phrases,  pp.  4420-4447). 

"May,"  as  primarily  and  ordinarily  used 
in  a  statute,  is  permissive,  and  not  peremp- 
tory;   but  it  may  be  given  the  imperative 
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meaning  If  tbat  was  the  obvloiis  intention. 
State  T.  School  Dist  No.  1,  Edwards  Ck)unty, 
103  Pac  136,  80  Kan.  667. 

While  the  coarts  hare  neyer  hesitated  to 
constme  •*may"  as  "must,"  or  "shall,"  when 
the  context  and  policy  of  the  law  demanded 
tbat  interpretation,  the  legislative  intention 
must  plainly  appear  before  such  judicial 
correction  will  be  niade.  Ostrander  t.  City 
of  Richmond,  101  Pac.  452,  458,  155  Cal.  468. 

Ordinarily  the  word  "may,"  In  constru- 
ing the  statute,  is  permissive,  but  it  is  often 
construed  to  be  mandatory,  and  generally  so 
when  it  is  employed  to  delegate  a  power,  the 
exercise  of  which  is  important  for  the  protec- 
tion of  public  or  private  interests.  Queeny 
V.  Higglns,  114  N.  W.  51,  136  Iowa,  573. 

The  word  "may"  In  a  statute  will  be  con- 
strued to  mean  "shall,"  whenever  the  rights 
of  the  public  or  third  parties  depend  on  the 
exerdse  of  the  power  or  duty  lo  which  it  re- 
fers, and  such  is  its  meaning  in  all  cases 
where  public  interests  and  rights  are  concern- 
ed, or  a  public  duty  is  imposed  on  public  offi- 
cers, and  the  public  or  third  persons  have  a 
claim  de  jure  that  the  power  shall  be  exer- 
cised. Binder  v.  Langhorst,  85  N.  H.  400,  402, 
234  111.  583. 

Where  neither  the  clear  intent  of  the 
Legislature  nor  pubUc  policy  requires  that 
the  language  of  a  statute  shall  be  given  a 
mandatory  construction,  the  word  "may" 
therein  is  not  equivalent  to  "must."  Town 
of  Hempstead  v.  Lawrence,  122  N.  Y.  Supp. 
1037,  1040,  138  App.  Div.  473. 

Words  like  "may,"  **must,"  "shall,"  etc., 
are  constantly  used  in  statutes  without  In- 
tending that  they  shall  be  taken  literally,  and 
in  their  construction  the  object  evidently  de- 
signed to  be  reached  limits  and  controls  the 
literal  import  of  the  terms  and  phrases  em- 
ployed. Fields  V.  United  States,  27  App.  D. 
G.  433,  440. 

The  word  "may"  ordinarily  denotes  per- 
mission and  not  command.  But  where  used 
in  a  statute  concerning  the  public  interest,  or 
affecting  the  rights  of  three  persons,  it  will 
be  construed  to  mean  "must"  or  "shall." 
Georgia,  F.  &  A.  R.  Co.  v.  Sasser,  60  S.  B. 
©97,  130  Ga.  3d4  (citing  Birdsong  v.  Brooks, 
7  Ga.  88;  Weems  v.  Farrell,  33  Ga.  419). 

• 

In  construing  statutes,  the  term,  "may" 
may  be  considered  as  mandatory  and  as 
meaning  "shall"  or  "must,"  and  "shall"  or 
"most*'  may  be  construed  as  directory  only, 
in  order  to  effectuate  the  legislative  intent 
In  re  Chadboume's  Estate,  114  Pac.  1012, 
1014,  15  CaL  App.  363  (citing  Estate  of  Bal- 
lentlne,  45  Cal.  699;  Hayes  v.  CJounty  of  Los 
Angeles,  33  Pac  766,  99  Cal.  74;  Suth.  St 
Const  634;  Wallace  v.  Feeley  [N.  Y.]  61 
How.  Prac.  225;  Merrill  v.  Shaw,  5  Minn. 
148  [Gil.  113];  In  re  Thurber's  Estate,  56 
X.  E.  631,  162  N.  Y.  244;  Stone  v.  Pratt,  35 
N.  Y.  Supp.  519,  90  Hun,  39;  First  Nat  Bank 
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of  Seneca  v.  Lyman,  53  Pac.  125,  59  Kan.  410; 
Cooke  V.  Spears,  2  Cal.  409,  56  Am.  Dec.  348 ; 
People  ex  rel.  Chiperfleld  v.  Sanitary  Dist  of 
(Chicago,  56  N.  B.  953,  184  lU.  597). 

In  a  statute  the  word  "may"  may  be  con- 
strued in  a  mandatory  sense  only  where  such 
construction  is  necessary  to  give  effect  to  the 
clear  policy  and  intention  of  the  Legislature ; 
and,  where  there  is  nothing  in  the  connection 
of  the  language  or  in  the  sense  or  policy  of 
the  provision  to  require  an  unusual  interpre- 
tation, its  use  is  merely  permissive  and  dis- 
cretionary. Where,  by  the  use  in  other  pro- 
visions of  the  statute  of  the  word  "shall"  or 
"must,"  it  appears  that  the  Legislature  in- 
tended to  distinguish  between  these  words 
and  "may,"  "may"  will  not  be  construed  as 
imperative.  Garlin  v.  Freeman,  76  Pac.  26, 
27,  19  Colo.  App.  384. 

AdoptioiL  of  by-l»w» 

The  word  "may,"  as  used  in  Hard's  Rev. 
Stat  1903,  p.  473,  I  6,  providing  that  the  di- 
rectors or  managers  of  a  corporation  "may 
adopt  by-laws  for  the  government  of  the  offi- 
cers and  affairs  of  the  company,"  means 
"must";  the  words  "may"  and  "shall"  are 
frequently  used  interchangeably  in  order  to 
express  the  legislative  intent;  and  one  may 
be  used  for  the  other,  if,  by  so  doing,  the 
legislative  intention  can  be  determined. 
Manufacturers'  Exhibition  Bldg.  Co.  v.  Lan- 
day,  76  N.  E.  146,  148,  219  IlL  168  (citing 
Wabash,  St.  L.  &  P.  By.  Co.  v.  Binkert,  106 
lU.  298). 

Appointment  to  oflHee 

As  used  In  Laws  1903,  p.  202,  c.  113,  {  4, 
providing  tbat  city  government  shall  be  vest- 
ed in  a  mayor  and  council,  to  consist  of  five 
members,  a  clerk,  treasurer,  marshal,  and  po- 
lice Judge,  who  "may"  be  one  of  the  Justices 
of  the  peace  of  the  precinct  in  which  the 
town  is  situated,  the  word  "may"  should  not 
be  construed  to  mean  "shall"  or  "must" 
Hence  the  mayor  of  a  city  of  the  third  class 
was  not  limited  to  the  elected  Justices  of  the 
peace  for  his  selection  of  a  police  Justice. 
State  ex  rel.  Purdln  v.  Gault,  105  Pac.  242. 
243,  56  Wash.  140  (citing  5  Words  and 
Phrases,  p.  4420). 

The  word  "may,"  as  used  in  Bankr. 
Act  July  1,  1898.  c.  541,  j  45,  providing  that 
trustees  may  be  (1)  individuals  who  are  re- 
spectively competent  ♦  ♦  ♦  and  reside 
in  or  have  an  office  in  the  Judicial  district 
within  which  they  are  appointed,  or  (2)  cor- 
porations *  *  *  having  an  office  in  the 
Judicial  district,  eta,  is  equivalent  to  "shall," 
in  the  sense  that  the  section  allows  a  trustee 
to  be  chosen  from  but  two  classes,  viz.,  per- 
sons of  a  certain  sort  or  corporations,  making 
the  provisions  mandatory.  In  re  Selder,  163 
Fed.  138. 

Ky.  St  i  4313,  providing  that  the  fiscal 
court  of  any  county  wherein  the  roads  are 
worked  by  taxation  "may,"  at  its  first  regu- 
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lar  term  after  the  act  takes  effect,  and  every 
two  years  thereafter,  appoint  a  supervisor  of 
roads^  does  not  make  the  appointment  of  the 
supervisor  mandatory,  but  leaves  the  matter 
to  the  discretion  of  the  fiscal  court,  which 
discretion  cannot  be  controlled  by  mandamus. 
O'Connor  v.  Weissinger,  134  S.  W.  1127, 1129, 
142  Ky.  462. 

The  word  "may,"  as  used  in  Civ.  Code 
Praa  §  298,  providing  that  the  appointment 
of  a  receiver  "may"  be  done  on  motion  of  a 
party  to  an  action  who  shows  a  right  to  the 
property  involved,  and  that  it  is  In  danger  of 
being  lost  or  removed,  is  not  equivalent  to 
"must"  McClure  v.  McGee,  108  S.  W.  341, 
342,  ;28  Ky.  464. 

Richards  Primary  Bill  (Laws  1911,  c. 
201)  §  112,  provides  that  any  party  elector 
wishing  to  become  a  candidate  for  an  ap- 
pointive government  position  may  file  his 
written  application  for  the  official  party  in- 
dorsement with  the  secretary  of  state  after 
any  primary  election  date  and  before  the  fol- 
lowing general  election  date.  Section  113  re- 
quires the  secretary  of  state  to  keep  a  record 
of  such  applications,  and  prepare  and  mail 
lists  thereof,  within  10  days  after  the  gen- 
eral election  date,  to  each  member  of  the 
party  state  central  committee.  Section  114 
requires  the  party  state  central  committee 
to  meet  on  the  second  Tuesday  of  December 
to  determine  who  shall  receive  the  official 
party  indorsement  for  appointive  positions, 
and  certify  such  indorsement  to  the  appoint- 
ing officer  and  the  secretary  of  state.  Held, 
that  the  provision  of  section  112  that  any 
candidate  may  file  his  application  before  the 
general  election  date. is  mandatory,  and  a 
party  committee  cannot  give  the  official  party 
Indorsement  to  a  candidate  filing  his  applica- 
tion after  the  general  election,  or  who  files 
no  application,  since  the  provisions  of  the 
law  are  not  for  the  benefit  of  candidates, 
but  to  promote  and  protect  the  public  wel- 
fare; and  "may"  means  "must"  when  third 
parties  or  the  public  have  an  interest  in 
having  the  act  done  authorized  by  the  per- 
missive language.  State  ex  rel.  Cook  v.  Pol- 
ley,  139  N.  W.  118,  121,  30  S.  D.  528. 

Assestments  on  stock 

The  word  "may,"  as  used  in  Rev.  Code,  i 
2750,  providing  that  the  directors  of  any  cor- 
poration formed  or  existing  under  the  laws 
of  the  state,  after  one-fourth  its  capital  stock 
has  been  subscribed,  may,  for  the  purpose  of 
paying  expenses,  conducting  business,  or  pay- 
ing debts,  levy  and  collect  assessments  upon 
the  subscribed  capital  stock  thereof,  etc., 
does  not  mean  "must."  Wall  v.  Basin  Mln. 
Co.,  101  Pac.  733,  738,  16  Idaho,  313,  22  L.  R. 
A.  (N.  S.)  1013. 

AMisnment  of  mortgage 

"In  a  statute  the  word  *may'  can  be  con- 
strued only  in  a  mandatory  sense,  where  such 
construction  is  necessary  to  give  effect  to  the 
policy  and  intention  of  the  Legislature;  and, 


where  there  is  nothing  in  connection  with  the 
language  nor  in  the  sense  or  i>olicy  of  the 
provision  to  require  an  unusual  Interpreta- 
tion, its  use  Is  merely  permissive  and  discre- 
tionary." B.  ft  C.  Comp.  {  5962,  provides 
that  mortgages  "may**  be  assigned  by  an 
instrument  in  writing,  and  recorded,  etc. 
Section  5367  provides  that  a  note  secured  bj: 
a  mortgage  on  real  property  can  be  transfer- 
red by  indorsement,  and,  if  the  mortgage  was 
recorded,  the  same,  on  payment  of  the  note, 
may  be  transferred  of  xecord  by  the  owner 
of  the  note  by  proving  the  fact  to  the  satis- 
faction of  the  recorder,  and  delivering  the 
note  to  such  officer.  Section  5368  provides 
that  no  mortgage  shall  be  satisfied  except 
by  the  person  appearing  on  the  records  to 
be  the  owner  thereol  Held,  that  the  use 
of  the  word  "may,*'  in  section  5362,  showed 
a  design  not  to  repeal  section  5367;  the  ac- 
tion simply  p;rescribing,  in  section  5368,  the 
method  for  recording  assignments  by  sepa- 
rate writings.  Barringer  v.  Loder,  81  Pac. 
778,  780,  47  Or.  223. 

Autboriilns  svit 

The  word  "may,"  used  in  Code  Olv.  Proc. 
§  732,  providing  that  any  person  aggrieved 
by  waste  may  bring  an  action  therefor,  is 
not  a  mandatory  term,  except  when  it  is  con- 
strued to  mean  "must";  and  it  is  never  thus 
construed  where  there  is  nothing  in  the  ccki- 
nection  of  the  language  or  In  the  sense  or 
policy  of  the  provision  to  require  an  unusual 
interpretation.  Isom  v.  Rex  Crude  Oil  Co., 
74  Paa  294,  140  Cal.  678. 

In  Act  April  10,  1879  (P.  U  17)  §  6,  pro- 
viding that  in  case  of  nonpayment  of  install- 
ments of  stock,  premiums,  dues,  or  interest 
by  borrowing  stockholders  for  six  months, 
their  payment  may  be  enforced  by  proceeding 
on  their  securities  according  to  law,  the  word 
"may"  should  be  construed  as  a  word  of  per- 
mission. Worklngman's  Loan  ft  Building 
Ass*n  of  Altoona  v.  Heaton,  82  Atl.  78,  80, 
283  Pa.  173. 

Appeal 

"May"  should  be  construed  in  a  manda- 
tory sense  in  a  statute  providing  that  any 
person  aggrieved  by  a  decision  or  order  of  the 
board  of  school  directors  may,  within  30  days 
after  the  rendition  of  the  decision  or  order, 
appeal  to  the  county  superintendent,  and  8U<^ 
appeal  is  a  condition  precedent  to  the  right  of 
a  teacher  to  sue  for  breach  of  his  contract 
by  the  board  of  directors.  Van  Dyke  v. 
School  Dist  No.  77  of  Lewis  County,  86  Pac 
402,  403,  43  Wash.  235. 

The  word  "may,"  in  Code,  {  254,  provid- 
ing that  the  judge,  on  accused  showing  his 
inability  to  pay  for  a  transcript  <m  appeal, 
"may"  order  the  same  at  the  expense  of  tbe 
county,  should  be  read  "must,"  in  view  of  the 
change  made  in  the  former  statute  as  embod- 
ied in  Code  1888,  §  5029,  by  omitting  tlie 
words  "if  in  the  opinion  of  the  Judge  Justice 
will  be  thereby  promoted,"   and  the  Judge 
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most  order  the  transcript  at  the  ezpenae  of 
tlie  oounty  on  accused  showing  his  Inability. 
SUte  ▼.  GoodseU,  113  N.  W.  82d»  827,  136 
Iowa,  445. 

Gallias  tmmllr  meetlBS 

Under  article  1341  of  the  CItII  Code,  re- 
ferring to  the  family  meeting  to  be  held  to  fix 
on  behalf  of  minors  the  terms  of  sale*  and 
providing  that,  at  the  instance  of  the  tators 
and  curators'  of  such  minors,  the  Judge  may 
call  a  family  meeting,  the  fact  that  the  judge 
"may"  at  the  instance  of  the  tutors  and  cura- 
tors, call  the  meeting  was  not  intended  as 
excluding  authority  in  the  Judge  to  do  so  at 
tbe  instance  of  other  imi^ties  in  interest  or 
of  his  own  motion.  Tobin  ▼.  United  States 
Safe  Deposit  A  Savings  Bank,  89  South.  88, 
35, 115  La.  806. 

Gompe]Uiatioi&  for  serrloes  and  expendl- 
tvres 

Under  a  statute  providing  that  the  guar- 
dian ad  litem  for  an  infant  party  *'may"  be 
allowed  compensation  for  his  services  and 
necessary  expenditures  in  litigation,  to  be 
fixed  by  the  court,  and  to  be  paid  out  of  the 
body  of  the  estate  or  property  in  controversy, 
if  the  infant  has  no  available  property  out  of 
which  such  payment  can  be  directed  by  the 
court,  the  word  "may"  should  not  be  con- 
stmed  as  "must,'*  but  should  be  held  to  confer 
on  the  court  a  broad  discretion  as  to  whether 
an  allowance  should  be  made  and  to  what 
extent  In  re  McNaughton's  WiU,  118  N.  W. 
d97,  1004,  138  Wis.  179. 

The  general  rule  that,  where  public  au- 
thorities are  authorized  to  perform  an  act  for 
the  benefit  of  the  public,  or  for  an  individual 
who  has  a  right  to  its  performance,  the  word 
"may"  is  interpreted  as  meaning  "must"  has 
no  application  to  Gen.  Laws  1901,  §  8024, 
providing  that  county  treasurers  shall  be 
allowed  by  the  board  of  county  commis- 
sioners of  their  respective  counties,  as  full 
compensation  for  their  services  for  the  coun- 
ty, the  following  salaries,  etc.,  provided,  that 
the  county  commissioners  "may"  allow  the 
following  sum  or  as  much  as  they  deem  nec^ 
cssary  for  clerk  hire,  where  a  county  treas- 
nrer  employed  a  deputy  to  assist  him,  as 
the  question  of  public  benefit  through  an  ap- 
propriation for  clerk  hire  can  be  determined 
by  nobody  but  the  board  of  county  commis- 
sioners. Roth  V.  Board  of  Com'rs  of  Ness 
County,  T7  Pac.  694,  69  Kan.  667  (citing 
Phelps  V.  Lodge,  56  Pac  840,  60  Kan.  122). 

Costa 

The  word  "may,"  as  used  in  New  York 
Code  Civ.  Proc.  |  8247,  making  the  person 
beneficially  interested,  in  an  action  brought, 
liable  for  costs  to  the  same  extent  as  if  plain- 
tiif,  and  providing  that,  where  costs  are 
awarded  against  plaintifC,  the  court  may  by 
order  direct  the  person  so  liable  to  pay  them, 
means  the  same  thing  as  the  word  "shall," 
and  the  liability  of  the  person  beneficially  in- 
terested for  costs  is  absolute.     NelUgan  v« 


Groth,  110  N.  T.  Supp.  619,  620, 126  App.  Dlv. 
444  (citing  People  v.  Board  of  Sup'rs  of  Otse* 
go  County,  51  N.  Y.  401). 

I>etao]uDie]it  of  munioipal  territovj 

A  statute  providing  for  detadiing  unplat- 
ted  land  from  the  corporate  limits  of  a  dty, 
which  provides  that,  if  the  court  shall  find 
the  existence  of  the  necessary  facts  and  con- 
ditions, it  "may"  grant  the  decree,  "falls 
within  the  rule  that,  whenever  pubUc  inter- 
ests or  individual  rights  call  for  the  exercise 
of  a  power  given  to  courts  or  other  public 
officers,  the  language  used  in  conferring  the 
power,  although  permissive  in  form,  is  in  ef- 
fect mandatory."  Hunter  v.  City  of  Tracy» 
116  N.  W.  922,  924,  104  Minn.  87& 

Dismissal  of  aotioii 

"The  word  'may*  is  sometimes  x>ermlssive 
only;  sometimes  it  is  imperative.  Legisla- 
tive intent  determines  whether  It  is  directory 
or  mandatory.  According  to  its  natural  and 
usual  signification,  the  word  'may*  is  enabling 
and  permissive  only,  and  so  it  must  be  inter- 
preted where  no  right  of  or  benefit  to  the 
public,  nor  right  of  persons  other  than  the 
one  upon  whom  the  permission  is  conferred, 
depends  upon  giving  to  it  the  obligatory 
meaning;  but  the  word  Is  interpreted  to 
mean  'shall*  or  *must'  whenever  the  rights 
of  the  public  or  of  third  persons  depend  upon 
the  exercise  of  the  power  or  performance  of 
the  duty  to  which  it  refers.  In  those  cases 
where  the  public  or  persons  possess  the  right 
to  require  that  the  power  conferred  by  the 
word  *may'  be  exercised,  the  word  is  impera- 
tive and  mandatory,  being  the  equivalent  of 
*shair  or  *musL*"  Code  C!iv.  Proc.  Mont 
1895,  {  1004,  subd.  6,  providing  that  an  action 
"may"  be  dismissed  by  the  court,  when,  after 
verddlct  or  final  submission,  the  party  entitled 
to  Judgment  neglects  to  demand  and  have  it 
entered  for  more  than  six  months,  is  manda- 
tory. State  ex  rel.  Stiefel  v.  District  Court, 
96  Pac.  387,  838,  340,  37  Mont.  298  (quoting 
and  adopting  definition  in  Montana  Ore  Pur- 
chasing Co.  V.  Lindsay,  63  Pac  715,  25  Mont* 
24). 

Pivoroe 

The  word  "may,"  as  used  in  section  18,  c. 
64,  Code  1906,  providing  that  in  certain  cases, 
where  divorce  from  bed  and  board  is  decreed, 
an  absolute  divorce  "may"  be  granted  after 
certain  requirements  are  fulfilled,  means 
"sliall."  Chapman  v.  Chapman,  74  S.  B.  661, 
664,  70  W.  Va.  522  (citing  5  Words  and  Phras- 
es, 4420). 

Eaiforoiiis.  orders  of  oonmissloii 

In  a  statute  providing  that  the  orders 
of  a  commission  "may"  be  enforced  by  man- 
damus, and  that,  upon  proof  that  an  order  has- 
been  made  and  has  not  been  complied  with 
after  notice  thereof,  the  court  "may"  issue  a 
mandamus  to  enforce  it,  the  word  "may" 
means  "must."  Trustees  of  Village  of  Sara- 
toga Springs  V.  Saratoga  Gas,  Electric  Light 
&  Power  Co.,  107  IS.  Y.  Supp.  341»  306,  122 
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App.  Dlv.  203  (dissenting  opinion  of  Judge 
Kellogg). 

ImilLolder'fl  liooBse 

An  Innholder's  license,  granted  In  May 
Instead  of  the  month  of  April,  Is  valid;  the 
provisions  of  Rev.  Laws  1902,  c.  100,  S  12. 
and  chapter  102,  §  4,  providing  that  licenses 
"may"  be  granted  In  April,  to  take  effect  on 
the  1st  of  May,  being  directory.  Cheney  v. 
Coughlln,  87  N.  B.  744,  745,  747,  201  Mass. 
204. 

ZiuiuMinoe 

Rev.  St  1898,  |  1952,  provides  that  life 
Insurance  companies  whose  members  are  en- 
titled to  share  In  the  surplus  cumulations 
'*may"  make  distribution  thereof  annually  or 
once  In  two,  three,  four,  or  five  years,  and  In 
determining  the  amount  of  surplus  to  be  dis- 
tributed there  "shall"  be  reserved  an  amount 
equal  to  the  net  value  of  the  outstanding  poli- 
cies. The  section  is  the  same  as  Laws  1870, 
p.  107,  c.  59,  §  14,  the  purpose  of  which,  as 
appears  from  instructions  to  the  legislative 
committee  which  reported  the  bill,  was  to 
afford  proper  "protection  to  policy  holders" 
by  safeguard  against  Insolvency  of  Insurance 
companies  by  requiring  the  cumulation  of  the 
reserve  fund.  Held,  that  the  use  of  the  word 
"shall"  In  the  section  In  relation  to  the  re- 
serve fund  Is  Imperative,  while  "may"  in  re- 
lation to  distribution  of  the  surplus  Is  per- 
missive, and  having  been  so  construed  by 
the  state  officials  and  Insurance  companies 
for  more  than  30  years,  the  license  of  an 
Insurance  company  will  not  be  revoked  for 
deferring  the  distribution  of  the  surplus  more 
than  five  years.  Equitable  Life  Assur.  Soc. 
V.  Host,  102  N.  W.  579-584,  124  Wis.  657,  4 
Ann.  Cas.  413. 

Jury  trial 

Rev.  Laws,  c.  189,  fi  16,  in  its  literal 
wording  plainly  leaves  the  option  of  a  jury 
trial  to  the  discretion  of  the  court  But  when 
read  in  connection  with  its  legislative  origin, 
supplemented  by  the  practice  that  prevailed 
under  the  original  statute,  if  a  Jury  trial  is 
seasonably  claimed,  "may"  should  be  con- 
strued to  mean  "shall."  Hubbard  v.  Lam- 
bum,  75  N.  B.  707,  709,  189  Mass.  296. 

The  word  "may,"  in  the  borough  act  of 
April  24,  1897  (P.  L.  p.  291),  providing  that 
in  aU  cases  where  a  fine  or  penalty  shall  ex- 
ceed $20,  etc.,  there  may  be  a  trial  by  Jury, 
is  mandatory  in  effect  «ud  not  permissive 
only.  Borough  of  Vineland  v.  Denofllo,  65 
Atl.  837,  838,  74  N.  J.  Law.  326. 

Idoense  to  praetioe  pvofemion 

The  right  to  practice  law  given  by  Code 
1906,  c.  119,  Is  not  a  de  jure  right,  and  the 
word  "may"  employed  therein,  in  the  provi- 
sion that  the  Supreme  Court  "may  on  pro- 
duction of  a  duly  certified  copy  of  the  order 
of  the  county  court  grant  a  license,"  will  not 
be  construed  as  synonymous  with  "shall," 
and,  where  on  application  it  is  shown  on  ob- ' 


Jection  thereto  that  applicant  is  not  of  good 
moral  character,  his  application  will  be  de- 
nied. In  re  Application  for  License  to  Prac> 
tice  Law,  67  S.  B.  597,  601,  67  W.  Va.  213. 

In  Rev.  Codes,  8  1342,  as  amended  by 
Laws  1909,  p.  192,  providixig  that  the  board 
of  medical  examiners  may,  either  with  or 
without  examination,  grant  a  license  to  any 
physician  licensed  to-practiee  by  a  similar 
board  of  any  other  state,  who  holds  a  certi- 
ficate of  registration  showing  that  an  examin- 
ation has  been  made  by  the  proper  board  of 
any  state  in  which  an  average  grade  of  not 
less  than  80  per  cent  was  awarded,  and  who 
is  the  holder  of  a  diploma  from  a  medical 
college  in  good  standing,  the  word  "may"  is 
not  to  be  construed  as  equivalent  to  "must" 
Barton  v.  Schmershall,  122  Pac  385,  389,  21 
Idaho,  562. 

The  word  '*may,"  as  used  in  Revised 
Amended  Greater  New  York  Charter,  |  1089 
(Laws  1901,  p.  1774,  c.  718),  providing  that 
at  the  close  of  a  teacher's  third  year  of  con- 
tinuous successful  service  the  dty  superin- 
tendent "may"  make  a  license  permanent, 
is  not  used  in  the  sense  of  "must"  It  Is  used 
in  a  permissive  and  not  a  mandatory  sense. 
People  ex  rel.  Flnigan  v.  Board  of  Education 
of  City  of  New  York,  94  N.  Y.  Supp.  61,  62, 
106  App.  Div.  101. 

The  word  "may^  in  P.  L.  1898,  p.  122, 
§  6,  as  amended  by  P.  L.  p.  896,  S  2,  providing 
that  the  State  Board  of  Registration  and 
Examinatl<»i  in  Dentistry  shall  register  as 
licensed  dentists  all  persons  who  shall  suc- 
cessfully pass  the  examination,  and  that  the 
board  "may"  also  without  examination  issue 
its  license  to  any  applicant  furnishing  satis- 
factory proof  that  he  has  been  duly  licensed 
in  any  state  after  full  compliance  with  its 
dental  laws,  is  not  synonymous  with  the  word 
"shall,"  but  is  permissive,  and  whether  the 
board  will  license  an  applicant- without  an 
examination  is  discretionary.  Saxenmeyei 
V.  State  Board  of  Beglstratlon  and  Examina- 
tion in  Dentistry,  75  AU.  175,  17Q,  79  N.  J. 
Law,  427. 

liiiBltations 

Comp.  Laws  1897,  |  2921,  provides  that 
if,  at  any  time  after  the  incurring  of  an 
indebtedness  or  liability  or  the  accrual  of  a 
cause  of  action  against  him  or  the  entry  of 
Judgment  against  him,  the  debtor  shall  have 
been  or  shall  be  absent  from  or  ont  of  the 
territory,  the  time  during  which  he  "may" 
have  been  or  may  be  out  of  the  territory 
shall  not  be  included  in  computing  ttmlta- 
tions.  Held,  that  the  use  of  "may"  in  con- 
nection with  "have  been"  precludes  the  ap- 
plication of  the  terms  to  anything  future. 
"They  are  the  equivalent  of  has  been;  the 
only  difference  being  that  in  one  case  the 
expression  Is  in  the  certain  or  indicative 
form,  and  in  the  other  in  the  contingent  or 
potential  form.  They  both'  refer  to  a  con- 
dition completed  in  present  tlme^"  and  the 
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statute  is  retrospectlYe  in  operation.  Orman 
V.  Van  Arsdell,  78  Pac.  48,  40,  12  N.  M.  844, 
67  L.  R.  A.  438. 

Gen.  SL  1902,  |  1131,  providing  that, 
in  case  of  the  death  of  plaintiff,  his  "executor 
and  administrator  "may  enter"  within  six 
months  and  prosecute  a  suit,  Is  not  an  abso- 
lute limitation  on  the  discretionary  power 
of  the  court  to  permit  an  entry  to  be  made 
after  that  time  upon  good  cause  shown. 
Hatch  V.  Bushy.  59  Atl.  422,  423,  77  Conn. 
347. 

Under  WUaon'a  Rev.  &  Ami.  St  1908,  fi 
709,  providing  that  luggage  may  consist  of 
any  articles  Intended  for  the  use  of  a  pas- 
senger while  trav^lng  or  for  his  personal 
equipment,  the  term  '*may'*  is  used  in  the 
sense  of  "must"  or  "shall."  Choctaw,  O. 
&  6.  R.  Co.  V.  ZwirtB,  73  Pac.  941,  942,  18 
Okl.  411. 

Markfug  liallot 

Act  June  10,  1893  (P.  U  430)  f  22,  pro- 
rides  that  the  elector  ^'shall"  prepare  his  bal- 
lot by  marking  a  cross  above  the  name  of  a 
party  if  he  desires  to  vote  for  every  can* 
didate  of  that  party,  otherwise  by  a  mark 
opposite  the  party  named.  As  amended  by 
Act  April  29,  1903  (P.  Ia  345),  the  section 
now  reads:  "If  he  desires  to  vote  for  every 
candidate  of  a  political  party,  he  may  make 
a  cross,"  etc.  Held,  that  the  employment  of 
the  word  "may*'  in  the  amending  clause  gives 
no  larger  privilege  as  to  the  way  of  mark- 
ing the  ballot  than  the  word  "shall"  in  the 
original  clause.  Appeal  of  Dailey,  81  AtL 
655,  656,  232  Pa.  540. 

Harriaco  oeren&ony 

In  Comp.  St  1907,  c.  52,  |  8,  providing 
that  every  Judge  and  Justice  of  peace,  and 
every  preacher,  authorized  by  the  usages  of 
the  church  to  which  he  belongs  to  solem- 
nize marriages,  may  perform  marriage  cere- 
monies, the  word  "may"  is  mandatory  -as  to 
Justices  of  the  peace  who  are  given  a  fee 
therefore  by  section  11,  a  28,  but  is  per- 
missive as  to  clergymen  and  Judges  of  the 
higher  courts.  The  ordinary  meaning  of  the 
word  "may**  ia  permissive,  and  it  should  re- 
ceive that  interpretation,  unless  the  rights 
of  the  public  or  third  persons  depend  upon 
the  power  conferred,  or  it  is  necessary,  to 
^ve  effect  to  tbe  clear  intention  of  the  Leg- 
islature, that  it  should  be  construed  as  man- 
datory. Douglas  County  v.  Vlnsonhaler,  118 
N.  W.  1068,  1062,  1063,  82  Neb.  810. 

If  eetlass  of  board 

The  word  "may,"  in  Gen.  St  1901,  | 
6122,  providing  for  calling  special  meetings 
by  a  district  board  or  on  petition  of  10  resi- 
dent taxpayers,  is  permissive.  State  v.  School 
Dist  No.  1,  Bdwards  County,  103  P.  136,  80 
Kan,  667. 


The  word  "may"  is  used  in  a  permissive, 
not  a  mandatory,  sense  in  Mills'  Ann.  St.  S 
3162,  providing  that  the  relocator  of  an  aban- 
doned lode  claim  may  sink  the  original  shaft 
deeper  tlian  it  was  at  the  time  of  abandon- 
ment. Carlin  v.  Freeman,  75  Pac.  26,  27,  19 
Colo.  App.  334. 

Mortsaffe  f oroolosure 
Under  the  statute  (Code  Civ.  Proa  |  2396), 
providing  that  the  affidavit  of  service  on  the 
mortgagor  of  notice  of  foreclosure  sale  by 
advertisement  "may"  be  made  by  the  person 
making  the  service,  such  person  alone  can 
make  the  affidavit  Deutsch  v.  Haab,  119  N. 
T.  Supp.  911,  912,  135  App.  Div.  756. 

Mvaaloipal  expenditures 

It  is  a  familiar  doctrine  that,  where  a 
statute  confers  a  power  to  be  exercised  for 
the  benefit  of  the  public  or  of  a  private  per- 
son, the  word  "may**  is  often  treated  as  im- 
posing a  duty,  rather  than  conferring  a  dis- 
cretion. The  word,  as  used  in  I>xtra  Sess. 
Acts  La.  1877,  p.  47,  providing  that  all  the 
revenues  of  a  city  of  each  year  shall  be  de- 
voted to  the  expenditures  of  that  year,  pro- 
vided that  any  surplus  of  said  revenues 
"may"  be  applied  to  the  indebtedness  of 
former  years,  is  merely  permissive  as  to  the 
surplus,  and  does  not  contractually  dedicate 
the  surplus  of  any  year  to  payment  of  claims 
of  years  prior  to  that  year  but  subsequent  to 
1877.  The  word,  in  such  act.  Is  used  In 
special  contradistinction  to  the  word  "shall." 
United  States  v.  Thoman,  15  Sup.  Ot  378, 
380,  156  U.  S.  853,  89  L.  Ed.  450. 

Hotiee  of  diahenov  of  note 

Ll  O.  L.  S  5929,  provides  that  the  notice 
of  dishonor  of  a  note  may  be  in  writing  or 
oral,  and  section  5036  requires  such  notice, 
where  the  person  giving  and  the  person  to 
receive  reside  in  the  same  place,  to  be  sent 
the  day  following  dishonor,  while  section 
5946  provides  that  delay  in  giving  notice  is 
excused  when  caused  by  circumstances  be- 
yond the  control  of  the  holder.  Held,  that 
the  word  "may"  in  the  first  section  should 
be  construed  as  "must,"  and  that  the  person 
giving  the  notice  must  give  it  in  writing  or 
orally,  and  hence  the  impossibility  of  giving 
oral  notice  does  not  under  the  last  section 
excuse  delay;  notice  by  mall  being  prac- 
ticable. Price  V.  Warner,  118  Pac  173,  174, 
60  Or.  X. 

Powers  of  trasteo 
Laws  1890,  p.  573,  c  547,  |  86,  provides 
that  a  trustee  of  property  during  the  life 
of  the  beneficiary  "may"  execute  a  lease  of 
real  property  for  a  term  not  exceeding  five 
years,  without  application  to  the  court  It 
is  also  declared  that,  if  any  such  trustee 
has  leased  property  before  June  4,  1895,  for 
a  longer  period  than  five  years,  the  Supreme 
Court  on  the  trustee's  application  "may" 
confirm  the  lease  by  an  order  binding  on  all 
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persons  interested  in  the  trust  estate.  Held, 
that  the  legislative  intent  in  the  first  provi- 
sion was  to  extend  rather  than  restrict  the 
powers  of  the  trustee,  so  that  a  five-year 
lease  executed  in  1900  by  a  trustee  of  the 
life  beneficiary  containing  an  option  for  re- 
newal was  enforceable  against  the  trustee 
and  could  not  be  construed  as  though  it 
read:  "A  trustee  shall  not  execute  and  de- 
liver a  lease  of  such  real  property  for  a  term 
exceeding  five  years  without  application  to 
the  court."  Weir  v.  Barker,  03  N.  T.  Supp. 
732,  734,  104  App.  Div.  112. 

Private  vmj 

Pub.  St.  1882,  c  189,  f  20,  provides  that 
a  party  desiring  to  have  a  private  way  laid 
out  shall  file  a  petition  with  the  county  com- 
missioners. Section  25  provides  that,  when 
the  premises  are  situated  entirely  in  one 
town,  the  petition  may  be  made  to  tiie  select- 
men, or  mayor  and  aldermen,  thereof.  The 
word  "may,"  in  the  last  section,  does  not 
mean  "must"  Eldredge  v.  Norfolk  County 
Com'rs,  70  N.  E).  36,  37,  185  Mass.  186. 

Probate  proceedings 

Code,  §  141,  providing  that  any  person  in- 
terested under  any  will  filed  in  the  ofl^ce  of 
the  register  of  wills  prior  to  June  8,  1898, 
"may  offer  the  same  for  probate  as  a  will 
of  real  estate,"  is  permissive,  and  not  mand- 
atory. Young  V.  Norris  Peters  Co.,  27  App. 
D.  C.  140,  145. 

The  power  of  modification  or  revocation 
conferred  by  Gen.  St.  1902,  §  203,  providing 
that  any  court  of  probate  "may"  modify  or 
revoke  any  order  or  decree  made  by  it  ex 
parte,  before  any  appeal  therefrom,  and,  if 
made  before  the  final  settlement  thereof, 
upon  the  written  application  of  any  person 
interested  therein,  etc.,  is  one  that,  on  an  ap- 
plication in  a  prescribed  manner,  "may,"  not 
must,  be  exercised.  Appeal  of  Murdoch,  72 
Atl.  290,  291,  294,  81  Conn.  681,  129  Am. 
St.  Rep.  231. 

The  word  "may,"  as  used  in  West  Vir- 
ginia Code  1906,  §  3259,  providing  that  if, 
after  administration  is  granted  to  a  creditor 
or  other  person  than  a  distributee,  any  dis- 
tributee, who  shall  not  have  before  refused, 
shall  apply  for  administration,  there  may  be 
a  grant  of  probate  or  administration  in  like 
manner  as  if  the  former  grant  had  not  been 
made,  means  "must."  Butcher  v.  Kunst,  64 
S.  E.  967, 971,  65  W.  Va.  384  (quoting  Hutche- 
Bon  V.  Priddy,  12  Grat  [53  Va.]  85). 

Comp.  Laws  1897,  §  9310,  provides  that, 
when  a  will  shall  have  been  duly  proved  and 
allowed,  the  probate  court  shall  issue  letters 
testamentary  to  the  person  named  executor 
therein,  if  he  is  legally  competent,  and  shall 
accept  the  trust  and  give  bond.  Section  9317 
provides  that  if  an  executor  shall  reside  out 
of  the  state,  or  shall  neglect  to  render  his 
account  or  perform  any  decree  of  the  court, 
or  abscond,  etc.,  the  probate  court  "may"  re- 
move such   executor.     Section  50,   subd.  1, 


requires  words  and  phrases  used  in  statutes 
to  be  construed  and  understood  according  to 
the  common  and  approved  use  of  language. 
Held,  that  a  nonresident  alien  is  not  abso- 
lutely disqualified  from  serving  as  executor, 
but  his  nonresidence  Is  ground  for  the  exer- 
cise of  a  discretion  in  the  probate  Judge  in 
the  matters  of  appointing  him  or  revoking 
his  letters,  and  the  word  "may"  should  not 
be  held  to  mean  "shall."  Breen  v.  Kehoe, 
105  N.  W.  28,  29,  142  Mich.  58,  1  L.  K.  A. 
(N.  S.)  349,  113  Am.  St.  Rep.  558. 

Prooeedingni  agalnat  tasolTeat  debtor 

The  word  "may**  is  used  ordinarily 
as  a  word  of  permission,  rather  than  of 
command.  Bankruptcy  Act  (Act  U.  S.  1898, 
e.  541,  §  11),  providing  that  a  suit  founded  on 
a  claim  from  which  a  discharge  would  be  a 
release,  pending  against  a  person  when  a 
petition  is  filed  against  him,  shall  be  stayed 
until  after  an  adjudication  or  dismissal  of 
the  petition,  and,  if  he  is  adjudged  a  bank- 
rupt, such  action  may  be  further  stayed  until 
12  months  after  the  adjudication  or  until  the 
question  of  discharge  is  determined,  effects 
a  peremptory  stay  only  until  the  adjudica- 
tion is  made,  and  leaves  the  further  stay 
within  the  discretion  of  the  court  in  which 
the  action  is  pending.  If  Congress  had  in- 
tended that  a  further  stay  in  case  of  an 
adjudication  should  be  peremptory,  the  use 
of  the  word  "shall"  instead  of  "may"  would 
have  made  its  meaning  clear.  Rosenthal  t. 
Nove,  66  N.  E.  884,  885.  175  Mass.  559,  7S 
Am.  St  Bep.  512. 

The  clause  in  2  Oen.  St  1895,  p.  1728,  S 
11,  providing  that  the  court  Vmay"  direct 
the  discharge  of  an  insolvent  debtor  on  mak- 
ing and  filing  an  assignment  of  his  property 
as  therein  provided,  is  regarded  as  man- 
datory. Compton  V.  Calvert,  72  Atl.  29,  30, 
77  N.  J.  Law,  358  (citing  Weeks  v.  Budarus, 
39  N.  J.  Law,  448). 

ProoeediiiKS  relating  to  sol&ool  distriota 

Acts  3l9t  Leg.  c.  12,  §  50,  requires  county 
commissioners,  in  organized  counties  not  sub- 
divided, to  divide  their  counties  into  conven- 
ient school  districts,  so  that  no  district  shall 
be  thereafter  created  having  an  area  of  less 
than  16  square  miles  or  more  than  one  school 
for  white  children  and  one  for  colored  chil- 
dren for  each  16  square  miles  of  territory  or 
major  fraction  thereof,  except  that  the  com- 
missioners "may"  reduce  the  area  of  any 
common  school  district  and  create  such  ad- 
ditional districts  as  may  be  necessary,  pro- 
vided that  no  district  shall  be  reduced  to 
contain  less  than  9  square  miles  of  territory, 
and  that  no  new  district  shall  thereafter  be 
created  having  a  less  area  tiian  9  square 
miles,  and  that  the  area  of  school  districts 
having  an  outstanding  bonded  indebtedness 
shall  not  be  reduced  until  after  such  indebt- 
edness has  been  fully  discharged.  Held,  that 
the  word  "may,"  as  so  used,  did  not  confer 
a  mere  discretion,  but  imported  an  imper- 
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atire  obllg:ation,  and  hence  a  division  of  a 
comity  in  sncb  a  manner  as  to  place  in  the 
district  containing  the  county  seat  200  sec- 
tions of  land,  making  that  district  20  miles 
Jong,  and  including  the  best  of  the  lands  in 
the  county,  when  the  territory  did  not  ex- 
ceed 60  scholastics  in  number,  and  giying  to 
no  other  district  more  than  35  sections  of 
land,  constituted  an  illegal  exercise  of  power 
which  was  subject  to  review  by  the  courts. 
McLaughlin  v.  Smith,  148  S.  W.  288,  289,  105 
Tex.  330. 

Primarily  and  as  ordinarily  used  in  a  stat- 
ute, the  word  "may"  is  permissive  rather 
than  peremptory,  but  it  is  sometimes  regard- 
ed as  synonymous  with  '*must,"  as,  for  in- 
stance^ where  public  officers  are  authorized 
to  perform  an  act  for  the  benefit  of  the  pub- 
lic or  for  an  individual  who  has  a  right  to 
its  performance.  In  the  statute  relating  to 
school  district  meetings,  which  provides  spe- 
cial meeting  may  be  called  by  the  district 
board  or  upon  a  petition  signed  by  ten  resi- 
dent taxpayers  of  the  district,  the  word 
"may"  is  used  in  its  permissive  sense.  The 
word  should  always  be  given  its  ordinary 
meaning,  unless  the  other  terms  and  provi- 
sions of  the  statute  compel  the  other  view. 
State  V.  School  Dist.  No.  1,  Edwards  County, 
103  Pac  186,  80  Kan.  667  (quoting  Phelphs 
V.  Lodge,  55  Pac.  840,  60  Kan.  122). 

ProTiac  owmersMp  of  estray 

In  Rev.  Ck)des  1809,  §  1575,  providing 
that  the  person  taking  up  an  estray  and  the 
claimant  of  th^  property  may  go  before  a 
justice  of  the  peace  to  have  determined  the 
rights  of  the  parties,  the  use  of  the  word 
"may**  is  not  decisive  of  the  meaning  of  the 
statute,  and  the  word  "may"  will  be  con- 
strued to  mean  **shall,"  when  the  context  or 
purpose  of  the  statute  requires  it.  It  was 
the  object  of  the  section  to  provide  a  conven- 
ient and  speedy  method  of  proving  ownership 
and  at  the  same  time  protect  the  person 
holding  the  estray  from  liability  for  errone- 
ous decision  as  to  ownership.  Mills  v.  For- 
tune, 105  N.  W.  235,  236,  14  N.  D.  460. 

Pablle  improTemeiits 

The  word  "may,"  as  used  In  1  Starr.  & 
a  Am.  St  (2d  Ed.)  p.  858,  c.  24,  par.  430, 
providing  that  a  sidewalk  ordinance  may  re- 
quire all  owners  of  abutting  lots  to  construct 
a  sidewalk  in  front  of  their  respective  lots, 
etc.,  should  be  read  "shall."  Pierson  y.  Peo- 
ple, 68  N.  B.  383,  386,  204  111.  456. 

"Words  which,  iq  their  ordinary  accep- 
tation, and  when  interpreted  exclusive  of 
the  context  and  the  subject-matter,  imply  a 
discretion  or  power,  such  as  *may,'  *it  shall 
be  lawful,*  and  the  like,  become,  in  the  con- 
stmction  of  statutes,  mandatory,  where  such 
is  the  legislative  intent"  Under  a  statute 
providing  that,  on  making  changes  of  a 
street  it  shall  be  lawful  for  the  municipal 
authorities  in  any  such  city  to  make  or  cause 
to  be  made  a  proper  award  for  damages, 


etc.,  the  duty  of  the  city  to  make  the  award 
in  such  case  is  mandatory.  Clark  v.  City  of 
Elisabeth,  40  AU.  616,  622,  61  N.  J.  Law,  565 
(citing  and  adopting  Maxwell,  Interp.  of  St 
218,  219,  Board  of  Snp'rs  of  Rock  Island 
County  v.  United  States  ez  reL  State  Bank, 
4  WalL  435,  446,  18  L.  Ed.  419). 

dr.  Code  1902,  f  1381,  provides  that  the 
county  supervisor  "may"  advertise  for  "bids 
for  working  highways  by  contract"  Held  to 
give  such  officer  discretion,  and  the  city 
council  of  a  city  under  a  general  charter  giv- 
ing it  the  same  powers  over  streets  as  coun- 
ty officers  have  over  highways  is  not  requir- 
ed to  advertise  for  bids  in  county  news- 
papers for  the  paving  of  streets.  Dilling- 
ham V.  Caty  of  Spartanburg,  56  S.  B.  381, 
382,  75  S.  C.  549,  8  L.  R.  A.  (N.  S.)  412,  117 
Am.  St  Rep.  917,  9  Ann.  Cas.  829  (citing 
Minor  v.  Mechanics*  Bank,  1  Pet.  [26  U.  S.] 
46,  7  L.  Ed.  47). 

The  Vrooman  Act  (St  1885,  p.  147,  c. 
153),  as  amended  by  St  1905,  p.  63,  c.  67, 
provides  that  whenever  a  contemplated  im- 
provement in  the  opinion  of  the  city  council 
is  of  more  than  local  or  ordinary  public 
benefit,  or  whenever  the  total  estimated  costs 
exceed  one-half  the  total  assessed  value  of 
the  lots  fronting  on  such  proposed  work,  the 
city  council  "may"  make  the  expense  charge- 
able on  a  district  As  originally  drawn,  the 
act  required  the  trustees  of  the  city  to  order 
payment  of  a  portion  of  the  expense  from  the 
city  treasury  if  the  estimated  cost  of  the  im- 
provement exceeded  one-half  the  assessed 
value  of  the  property.  St.  1889,  pp.  159, 
160,  170,  c.  151,  amended  the  act  so  as  to 
confer  discretionary  power  on  city  councils. 
The  amendments  of  1891  (St  1891,  p.  196 
et  seq.,  c.  147)  are  similar  in  this  respect 
Held,  that  the  Legislature  intended  to  con- 
fer a  wide  discretionary  power,  and  that  the 
word  "may"  would  not  be  construed  to  mean 
"shall,"  80  as  to  require  the  expense  of  a 
street  improvement  to  be  made  chargeable 
on  a  district  where  the  estimated  cost  ex- 
ceeds one-half  the  assessed  value  of  the  lots 
fronting  on  the  proposed-  work.  Ostrander 
V.  City  of  Richmond,  101  Pac  452,  453,  155 
Cal.  468. 

St  1898,  c.  40a,  subc.  42,  §  925—223,  pro- 
vides that  when  a  city  council  shall  order 
paving  or  repaving  of  a  street  in  which  gas, 
water  mains,  or  sewers  have  been  previously 
laid,  the  council  "may"  require  service  pipes 
to  be  first  laid  to  the  curb  line,  and  that  no 
street  shall  be  paved  or  repaved  by  order  of 
the  council  unless  the  water,  gas  mains,  serv- 
ice pipes,  necessary  sewers,  and  connections 
shall,  as  required  by  the  council,  be  first  laid 
in  that  portion  of  the  street  so  to  be  paved 
or  repaved.  Held,  that  the  word  "may" 
should  be  treated  as  permissive  and  not  man- 
datory, and  that  a  city  council  therefore  had 
power  to  order  the  paving  of  a  street  with- 
out requiring  water,  gas,  service  pipes,  and 
sewer  connections  to  be  laid  before  the  pave- 
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ment    Barber  Asphalt  Go.  v.  City  of  Osh- 
kosh,  121  N.  W.  603,  140  Wis.  58. 

"Whether  the  word  *may/  In  a  statute, 
is  permissive  or  obligatory  depends  in  a 
great  measure  on  the  true  intent  and  object 
of  the  Legislature  in  making  the  enactment. 
It  means  'must*  whenever  third  persons  or 
the  public  have  an  interest  in  having  the  act 
done  or  have  a  claim  de  jure  that  the  power 
shall  be  exercised."  The  provisions  of  Acts 
24th  Leg.  Sess.  (Laws  1895,  p.  213,  c.  132), 
constituting  a  special  road  law  for  certain 
counties,  that  the  commissioners'  court  "may" 
condemn  land  in  the  same  manner  that  a 
railroad  company  can  condemn  land  for  a 
right  of  way  is  mandatory,  and  does  not 
merely  confer  on  the  commissioners'  court  a 
discretionary  power  to  proceed  under  the 
railroad  law.  Plowman  v.  Dallas  County 
(Tex.)  88  S.  W.  252,  256  (quoting  and  adopt- 
ing definition  in  Rains  y.  Herring,  68  Tex. 
468,  5  S.  W.  369). 

The  word  "may"  is  not  to  be  construed 
as  "must"  or  "shall,"  but  merely  as  permis- 
sive and  discretionary  with  the  city,  in  an 
ordinance  providing  that  the  grade  of  alleys, 
not  otherwise  fixed,  at  the  points  of  inter- 
section with  streets  whose  grades  are  estab- 
lished by  the  ordinance,  shall  be  the  same  as 
said  streets,  and  continuous  from  one  street 
to  the  next,  but  between  any  two  adjacent 
streets  along  the  line  of  the  alley  vertical 
curves  of  grade  "may"  be  used,  when  neces- 
sary to  facilitate  drainage  or  afford  better 
access  to  property  along  the  line  of  said  al- 
ley, etc.,  for  in  interpreting  statutes  and  or- 
dinances the  word  "may"  should  not  be  con- 
strued to  mean  "must"  or  "shall,"  for  the 
purpose  of  creating  or  determining  the  char- 
acter of  private  rights.  Kelley  v.  City  of 
Cedar  Falls,  99  N.  W.  556,  557,  123  Iowa,  660. 

Under  Acts  1891,  p.  323,  c.  118  (Bums' 
Ann.  St.  1901,  $  4291),  providing  that  after  re- 
ceiving bids  for  the  improvement  of  a  street, 
in  case  all  bids  are  rejected  as  unsatisfac- 
tory, then  the  common  council  "may"  order 
work  to  be  done  by  the  street  commissioner, 
the  total  cost  of  the  work  not  to  be  in  excess 
of  the  lowest  bid  or  that  the  common  council 
"may"  readvertise  for  bids  for  the  work,  the 
council  must  either  order  the  work  done  by 
the  commissioner,  or  readvertise  for  bids  for 
the  work,  and  they  are  not  at  liberty,  after 
accepting  one  of  the  number  of  bids  submit- 
ted, for  street  work,  on  subsequent  recon- 
sideration and  rejection  of  the  bid,  to  accept 
the  proposal  of  another  bidder  submitted  at 
the  same  time  as  the  bid  rejected,  but  with 
a  change  of  material,  all  of  which  was  done 
without  readvertisemeut  for  bids.  Where 
power  is  given  to  public  officers,  and  the 
public  interest  or  individual  rights  called  for 
its  exercise,  the  language  used,  though  per- 
luiosive  in  form,  is  in  fact  peremptory,  and 
the  intent  of  the  Legislature  in  such  cases 
in  not  to  declare  a  mere  direction,  but  to  im- 
pose a   positive    and    absolute  duty.     Zorn 


v.  Warren-Scharf  Asphalt  Paving  Cto.  (Ind.) 
81  N.  E.  672,  675  (citing  Rock  Island  County 
V.  United  States  ex  reL  State  Bank,  4  Wall. 
435,  18  L.  Ed.  419). 

A  waterworks  system  in  a  Tillage  of  the 
fourth  class  was  extended  to  supply  all  the 
inhabitants  except  four.  Belator  was  the 
only  one  of  the  four  to  insist  that  it  be  ex- 
tended to  supply  him,  and  he  sued  for  man- 
damus. The  cost  of  the  extension  would  be 
less  than  $500.  Village  Law  (Laws  1897,  p. 
434,  c.  414)  art.  9,  §  224,  as  amended  by 
Laws  1903,  p.  307,  c.  131,  S  1,  provided  that  a 
system  of  waterworks  established  under  the 
article  shall  be  under  the  control  of  the 
board  of  water  commissioners,  and  that  the 
board  shall  keep  it  in  repair,  and  "may"  ex- 
tend the  mains  within  the  village,  if  the  ex- 
pense in  any  one  year,  in  a  village  of  the 
fourth  class,  shall  not  exceed  $600,  and  that 
a  board  "may,"  in  lieu  of  extending  the 
mains,  etc,  use  the  amount  specified  in  im- 
proving the  existing  system.  The  original 
cost  of  the  system,  which  was  met  by  an  is- 
sue of  bonds,  relator  being  taxed  for  interest 
thereon,  was  $20,000,  and  there  were  150 
residences  or  places  of  business.  The  board 
had  no  money  on  hand  to  make  the  exten- 
sion. Held,  that  the  word  "may,"  as  used  in 
the  phrase  "may  extend"  in  any  one  year, 
etc.,  though  permissive,  would  be  construed 
"must,"  especially  in  view  of  the  permissive 
character  of  "may"  used  in  the  last  sentence 
of  the  statute,  giving  an  alternative  use  of 
the  money.  People  ex  rel.  Hilliker  v.  Pierce, 
119  N.  Y.  Supp.  21,  23,  64  Misc.  Rep.  627. 

The  term  "may,"  as  used  In  Laws  1900, 
p.  1302,  c.  571,  providing  that  the  dty  of 
Buffalo  "may"  enlarge  and  eDibank  the  Buf- 
falo river,  implies  a  discretion  in  the  city 
and  places  no  absolute  duty  on  it  of  improv- 
i,ng  such  river.  White  v.  City  of  Buffalo,  115 
N.  X.  Supp.  1021,  1023.  131  App.  Div.  531. 


<i 


The  word  "may"  must  be  construed  as 
shall,"  when  an  act  of  the  Legislature  can 
be  thereby  upheld,  if  a  contrary  construction 
would  render  it  obnoxious  to  a  constitutional 
inhibition.  The  converse  of  this  must  be 
likewise  true,  and  Denver  City  dJharter,  art 
7,  i  31,  providing  that  the  dty  councU  shall 
pass  an  assessing  ordinance  after  recommen- 
dations of  the  council  for  improvements  have 
been  reviewed  by  the  board  of  public  works, 
is  to  be  construed  as  meaning  that  the  coun- 
cil may  pass  such  an  ordinance.  City  of 
Denver  v.  Londoner,  80  Paa  117, 121,  33  Colo. 
104  (citing  Board  of  County  Com'rs  of  Pueblo 
County  V.  Smith,  45  Pac.  857,  22  Colo.  534). 

The  words  "may"  and  "shall,"  when 
used  in  a  statute,  will  sometimes  be  read  in- 
terchangeably, as  will  best  express  the  legis- 
lative intent  The  word  "may"  will  be  con- 
strued to  mean  "shall,"  when  the  public  or 
third  person  have  a  claim  that  the  power 
ought  to  be  exercised;  but,  when  the  word 
"shall"  is  used  where  no  right  or  benefit  to 
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any  one  depends  on  its  Imperatiye  nse,  that 
word  may  be  held  directory  merely,  and  by 
legislative  intention  to  be  used  synonymous- 
ly with  the  word  **mayr'    Act  May  2»,  1889, 
entitled  "An  act  to  create  sanitary  districts 
and  to  remoTe  obstructions  in  the  Des  Plaines 
and  Illinois  rivers"  (section  23),  provides  that 
tbe  sanitary  district  constructing  a  channel 
to  carry  water  from  Lake  Michigan  may  cor- 
rect,  modify,    and    remove    obstructions   in 
the  Des  Plaines  and  Illinois  rivers,  where- 
erer  it  shall  be  necessary  so  to  do  to  prevent 
overflow  or  damage  along  such  rivers,  and 
"shall"  remove  the  dams  at  Henry  and  Cop- 
peras creek,  in  the  lUiuois  river,  before  any 
water  shall  be  turned  into  the  said  canal;, 
also  that  if  the  canal  commissioners  "find  at 
any  time  that  an  additional  supply  of  water 
has  been  added  to  either  of  said  rivers,  by 
any  drainage  district  or  districts,  to  main- 
tain a  depth  of  not  less  than  six  feet  from 
and  dam  owned  by  the  state,  to  and  into  the 
first  lock  of  the  Illinois  and  Michigan  Canal 
at  LasaUe,  without  the  aid  of  any  such  dam, 
at  low  water,  then  it  shall  be  the  duty  of 
said  canal  commissioners  to  cause  such  dam 
or  dams  to  be  removed."     The  dams  were 
constructed  by  the  canal  commissioners  at  a 
great  expense,  and  th^r  destruction  would 
greatly  injure  navigation.    It  was  held  that 
the  word    "shall"   should   be  construed   as 
"may,"  so  that  the  removal  of  the  dams  at 
Henry  and  Copperas  creek  by  the  sanitary 
district  is  not  mandatory,  but  depends  on  the 
question  of  necessity,  and  that  it  is  the  duty 
of  the  canal  commissioners  to  preserve  and 
protect  the  dams  until  the  conditions  stated 
result    Canal   Com'rs  v.  Sanitary  Dist   of 
Chicago,  56  N.  B.  953,  956,  184  111.  597. 

Pmiisliiiieiit  of  erlmiiiali 

Beformatory  Act  (Kurd's  Rev.  St  1909, 
c  118)  §  10,  divides  persons  who  may  be  sen- 
tenced thereunder  into  two  classes,  viz., 
males  between  10  and  16  years  of  age,  and 
males  between  16  and  21.  Section  11  pro- 
^des  that  a  boy  between  10  and  16  years 
of  age  "shall  be  committed"  to  the  reforma- 
tory; while  section  9  provides  that  both 
dasses  '^ay  be  sentenced"  to  the  reforma- 
tory. Section  10  declares  that  in  all  criminal 
cases  tried  by  a  Jury,  where  it  is  found  that 
the  defendant  is  between  10  and  21  years  of 
^e,  tile  Jury  shaU  not  fix  the  punishment, 
tmless  it  sliall  also  appear  that  defendant 
has  been  previously  sentenced  to  the  peniten- 
tiary, or  that  the  offenae  is  a  capital  one, 
and  Parole  Law,  §  1  (Hurd's  Rev.  St  1909, 
c  38,  I  498),  excepts  from  its  application 
treason,  murder,  rape,  and  kidnapping.  Held, 
that  the  parole  law  was  not  intended  to  de- 
stroy by  implication  the  application  of  the 
reformatory  act  to  males  between  the  ages 
of  10  and  21,  convicted  of  rape ;  but  that  the 
word  **may,"  In  section  9  of  the  reformatory 
act,  should  be  construed  to  mean  "must"; 
and  hence  h  boy  of  19,  on  being  convicted  of 
rape,  could  not  be  properly  sentenced  to  the 


penitentiary.    People  ▼•  Smith,  97  N.  E.  649, 
660,  253  UL  288. 

Code  1899,  c.  160,  §  2,  providing  that  in 
any  other  criminal  cases  than  in  cases  of 
sentence  to  death  or  to  the  penitentiary  the 
court  "may  postpone"  the  execution  of  the 
Judgment,  where  a  writ  of  error  lies,  the 
word  "may"  means  "shall,"  and  a  person 
convicted  of  misdemeanor  is  entitled  as  mat- 
ter of  right  to  suspension  of  the  execution 
of  the  Judgment  pending  application  for  a 
writ  of  error.  Ex  parte  Doyle,  57  S.  B. 
824,  62  W.  Va.  280. 

The  word  "may,"  in  Rev.  Codes  1899,  i 
8246,  providing  that,  where  the  punishment 
imposed  by  the  Jury  in  the  verdict  is  under 
the  limit  prescribed  by  law  for  the  oifense 
of  whlMi  defendant  Is  found  guilty,  the  court 
"may"  receive  the  verdict  and  render  Judg- 
ment for  the  lowest  limit  prescribed  by  law, 
is  mandatory,  and  it  is  the  duty  of  trial 
Judges  to  receive  such  a  verdict  and  enter 
Judgment  thereon.  State  v.  Barry,  103  N. 
W.  637,  639,  640,  14  N.  D.  316. 

The  word  "may,"  as  used  in  Acts  1897, 
p.  73,  c.  53,  §  8,  providing  that  the  board  of 
managers  of  the  Indiana  reformatory  may 
terminate  the  imprisonment  of  certain  in- 
mates when  the  rules  and  requirements  of 
such  reformatory  have  been  obeyed  and  per- 
formed according  to  the  provisions  of  the 
act,  must  be  understood  in  its  usual  accepta- 
tion and  as  granting  to  such  board  permis- 
sion, liberty,  or  discretion  to  terminate  such 
imprisonment  and  not  as  imposing  on  the 
board  a  duty  to  be  performed  in  all  cases, 
whether  such  board  believes  the  person  im- 
prisoned entitled  to  his  discharge  or  other- 
wise. Should  the  clause  of  tbe  act  be  con- 
strued as  mandatory,  all  discipline  in  the 
institution  would  inevitably  be  overthrown, 
and  the  board  be  exposed  to  Innumerable  and 
constantly  recurring  legal  controversies  with 
the  inmates  over  the  question  of  the  right  to 
a  discharge.  Terry  v.  Byers,  68  N.  B.  596, 
598,  161  Ind.  360. 

ReoeiTersHip 

In  Rev,  Codes,  §  4381,  providing  that  the 
court  may  require  an  undertaking  from  an 
applicant  for  a  receivership,  "may"  does  not 
mean  "must"  Lee  v.  Stevens,  127  Pac  680, 
681,  22  Idaho,  670. 

Reference 

The  word  "may,"  as  used  in  Rev.  St 
1898,  §  2864,  providing  that  all  or  any  of  the 
issues  in  an  action  may  be  referred,  is  not 
used  with  reference  to  public  rights  or  inter- 
ests, or  where  the  public  or  a  third  person 
have  a  claim  de  Jure  that  the  power  shall  be 
exercised.  So  it  is  not  an  instance  where  by 
the  rules  of  statutory  construction  a  permis- 
sive word  shall  be  ^ven  the  mandatory  sig- 
nificance of  "must"  or  "Shall."  When  a  per- 
missive word  is  not  so  used  In  the  statute, 
it  must  be  taken  in  its  literal  sense.  The 
privilege  of  the  statute  in  question  is  design- 
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ed  for  the  convenience  of  both  the  court  and 
parties.  Hence  the  statute  authorizes  a  ref- 
erence in  the  discretion  of  the  court,  and 
does  not  entitle  a  party  to  a  reference  as  a 
matter  of  right.  Hart  v.  Godkin,  100  N.  W. 
1057,  1058,  122  Wis.  646. 

Regulation  of  f  roiglit  rates 

Under  a  railroad  charter  providing  that, 
when  the  aggregate  amount  of  dividends  de- 
clared shall  amount  to  the  full  sum  invested 
and  10  per  centum  per  annum  thereon,  the 
Legislature  '*may"  so  regulate  the  tolls  and 
freights  that  not  more  than  15  per  centum 
per  annum  shall  be  divided  on  the  capital  em- 
ployed, and  the  surplus  profits,  if  any,  etc., 
the  word  "may"  is  permissive.  Terre  Haute 
&  I.  R.  Ck>.  V.  Indiana  ex  rel.  Ketcham,  24 
Sup.  Ct  767,  760,  194  U.  S.  579,  48  L.  Ed. 
1124. 

Under  Loc.  Laws  1847,  p.  77,  creating  a 
corporation  with  power  to  construct  a  rail- 
road between  certain  points,  and  with  the 
right  to  fix  its  transportation  rates  until  the 
stockholders  had  received  in  dividends  an 
amount  equal  to  the  sum  invested  and  10 
per  cent,  per  annum  thereon,  when  the  Leg- 
islature may  regulate  the  rates,  the  word 
"may"  cannot  be  construed  to  mean  "shall." 
Terre  Haute  <&  I.  R.  Co.  v.  State  ex  rel. 
Ketcham,  65  N.  B.  401,  406,  159  Ind.  438. 

SpeeilLe  performaiute 

Under  Civ.  Code,  art.  1926,  the  obligee  in 
a  contract  for  the  sale  of  land  is  entitled  to 
damages,  or  specific  performance,  at  his  op- 
tion, and  by  article  1927  he  Is  entitled  only  to 
damages  In  ordinary  cases,  but  "may"  be 
awarded  specific  performance  in  cases  where 
damages  would  be  inadequate  relief.  Con- 
struing these  two  articles  together  and  read- 
ing the  word  "may"  in  conjunction  with  the 
word  "entitled,"  to  which  It  stands  in  core- 
lation,  the  word  "may"  must  be  given  the 
meaning  of  "shall."  Girault  v.  Feucht,  41 
South.  572,  573,  117  La.  276. 

Taxation 

In  Pol.  Code,  f  3804,  requiring  that  any 
taxes  paid  more  than  once,  or  erroneously  or 
Illegally  collected,  may  by  order  of  the  board 
of  supervisors  be  refunded  by  the  county 
treasurer,  the  word  "may"  means  "shall." 
Stewart  Law  &  Collection  Co.  v.  Alameda 
County,  76  Pac.  481,  482, 142  Cal.  660. 

Pol.  Code,  i  3804,  provides  that  any 
taxes,  penalties,  and  costs  paid  more  than 
once,  or  erroneously  or  Illegally  collected, 
may,  by  order  of  the  supervisors,  be  refund- 
ed. Held,  that  the  duty  to  refund  waa 
mandatory ;  the  word  "may"  being  construed 
to  mean  "must,"  under  the  role  that,  where 
persons  or  the  public  have  an  interest  In  hav- 
ing an  act  done  by  a  public  body,  the  word 
"may"  Is  to  be  so  construed.  Brenner  v. 
City  of  Los  Angelea,  116  Pac.  397,  400,  160 
Cal.  72. 


'  L.  O.  Lw  §  937,  gives  the  county  court  the 
authority  and  powers  of  county  commission- 
ers to  transact  county  business.  It  is  au- 
thorized by  subsections  3  and  4  to  establish, 
vacate,  or  alter  highways,  and  provide  for  the 
erection  of  bridges.  By  subsection  7,  to  de- 
termine the  amount  of  revenue  to  be  raised 
for  county  purposes,  and  to  levy  the  rate 
necessary  therefor ;  and  by  subsection  9  it  is 
given  the  general  management  of  coanty 
property,  funds,  and  business,  where  the  law 
does  not  otherwise  provide.  Acts  1903,  p. 
262,  which  remodeled  the  entire  road  system 
of  the  state,  repealing  all  previous  legislation 
on  the  subject,  did  not  In  terms  repeal  section 
937;  but  it  was  amended  by  Acts  1909,  p.  296, 
so  as  to  provide,  in  section  34  (L.  O.  L.  H 
6320,  6321),  that  the  county  court  "may"  levy 
a  tax,  not  to  exceed  10  mills  on  the  dollar, 
which  shall  be  set  apart  as  a  general  road 
fund.  Held  that,  while  the  word  "may." 
when  referring  to  a  ministerial  public  duty,  is 
often  construed  as  "shall"  or  "must,"  the  or- 
dinary import  of  the  word  is  directory,  end 
as  the  later  legislation  does  not  in  terms  at- 
tempt to  infringe  on  the  authority  of  the  coon* 
ty  court  its  provisions  must  be  regarded  as 
merely  cumulative,  and  it  rests  within  the 
discretion  of  the  county  court  to  make  the 
levy  provided  for  in  section  34.  Kime  ▼. 
Thompson,  118  Paa  174,  175,  60  Or.  183. 

The  word  "may,"  as  used  in  a  statute 
providing  that  a  tax  collector  "may"  notify 
a  nonresident  taxpayer  of  the  time  and  place 
at  which  he  will  receive  payment  of  the 
tax,  and  that  the  time  shall  not  be  less  than 
20  or  more  than  40  days  from  the  time  when 
the  notice  Is  mailed,  in  view  of  the  summary 
method  of  proceeding  against  property  for 
taxes,  is  used  in  the  mandatory  sense  of 
"must."  Brush  v.  Watson,  69  AtL  141,  142, 
81  Vt.  43. 

It  is  well  settled  that  the  word  "may" 
or  the  words  '*lt  shall  be  lawful"  are  peremp- 
tory when  used  in  a  statute  conferring  au- 
thority to  do  certain  acts,  where  the  public 
or  an  individual  has  a  right  de  jure  that  the 
powers  conferred  by  the  act  should  be  ex- 
ercised. Where  a  judgment  was  obtained 
against  a  city  on  a  debt  which  arose  prior 
to  the  Constitution  of  1875,  pursuant  to  a 
statute  authorizing  the  city  to-  levy  taxes  to 
pay  the  debt,  the  dty  must -levy  a  tax  to  pay. 
a  judgment  within  the  limitation  as  to  the 
amount  of  levy  provided  by  Const  1901,  f 
216,  and  on  its  refusal  the  Judgment  creditor 
is  entitled  to  compel  the  levy  by  mandamus. 
Graham  v.  City  of  Tuscumbia,  42  South.  400» 
402, 146  Ala.  449  (quoting  and  adopting  defini- 
tion in  Tarver  v.  CommlsaioneiB'  Court  of 
Tallapoosa  County,  17  Ala.  527). 

In  a  statute  which  provided  that  a  board 
of  supervisors  "may,  if  deemed  advisable,** 
levy  a  special  tax  to  pay  a  certain  indebted- 
ness, the  language  was  peremptory.  Where 
power  is  given  to  public  officers  in  such  lau- 
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guage,  If  the  public  interest  or  individual 
rights  call  for  its  exercise,  the  language, 
though  permissive  in  form,  is  in  fact  peremp- 
tory, and  what  they  are  empowered  to  do  for 
a  tbird  person  the  law  requires  shall  be  done. 
The  power  is  given,  not  for  their  benefit,  but 
for  his.  It  la  placed  with  the  depositary  to 
meet  the  demands  of  right  and  to  prevent  a 
failure  of  Justice.  It  is  given  as  a  remedy 
to  those  entitled  to  invoke  its  aid  who  would 
be  otherwise  remediless  in  all  such  cases. 
The  intent  of  the  Legislature  which  is  the 
test  is  not  to  devolve  a  mere  discretion  but 
to  impose  a  positive  and  absolute  duty.  Unit- 
ed States  V.  Cornell  Steamboat  Co.,  137  Fed. 
455,  458»  09  a  C.  A.  603  (quoting  and  adopt- 
ing definition  given  in  Rock  Island  County  v. 
United  States  ex  reL  State  Bank,  4  Wall.  [71 
U.  S.]  436,  18  Li  Bd.  419). 

The  word  "may,"  in  a  statute,  will  be 
construed  to  mean  "shall,"  where  the  subject^ 
matter  is  one  in  which  the  public  have  an 
interest  to  be  protected  or  promoted  by  the 
exercise  of  a  power  or  the  performance  of 
a  prescribed  duty  by  a  public  officer,  unless 
the  context  shows  that  the  word  was  used  in 
its  primary  signification.  However,  as  used 
in  Galveston  city  charter,  section  56,  provid- 
hig  that  suit  may  be  brought  to  collect  taxes, 
is  not  mandatory.  Brummer  v.  City  of  Gal- 
veston, 76  S.  W.  428,  429,  97  Tex.  93  (citing 
Smisson  v.  State,  9  S.  W.  112,  71  Tex.  222). 

Trial 
The  word  ^'may,**  in  Rev.  St  1899,  S 
7i8,  providing  that  upon  the  conclusion  of  the 
evidence  either  party  "may"  move  the  court 
to  instruct  and  the  court  "may"  of  its  own 
motion  give  instructions,  is  not  used  in  a 
mandatory  sense,  and  the  court  is  not  requir- 
ed to  give  instructions  in  a  civil  action, 
where  no  instructions  are  requested.  Hall  v. 
St  Louis  &  S.  By.  Co.,  101  S.  W-  1137,  1140, 
124  Mo.  App.  661. 

The  word  "may,"  as  used  in  Rev.  St 
1899,  9  748,  providing  that  the  court  "may" 
of  its  own  motion  give  instructions  on  any 
point  of  law  arising  in  the  cause,  is  permis- 
sive and  not  mandatory.  Wilson  v.  Kansas 
aty  Southern  Ry.  Co.,  99  S.  W.  465,  466, 
122  Mo.  App.  667. 

Where  the  statute  ^provided  that  the 
court  of  chancery  "may,"  in  will  contest 
s^nlts,  direct  an  issue  of  fact  as  in  other  cases, 
the  word  "may"  ia  equivalent  to  "must"  and 
^e  court  is  required  to  direct  an  issue  of  de- 
vlsavit  vel  non  whenever  demanded;  the 
word  **may,"  in  a  statute,  when  it  concerns 
the  public  interest  or  the  rights  of  Individu- 
ala,  being  mandatory  and  equivalent  to 
"nmst"  or  "shall."  Hill  v.  Barge,  12  Ala.  687, 
603. 

*'May,'*  as  used  in  a  statute  providing 
that  a  trial  court  "may  order  a  view,"  etc., 
implies  a  discretion.  Commonwealth  v. 
Chance,  54  N.  E.  551,  552,  174  Mass.  245,  75 
'^.  St  R^.  306  (citing  and  adopting  Com- 


monwealth V.  Webster,  5  Cush.  [59  Mass.] 
295,  298,  299,  52  Am.  Dec.  711). 

Trying;  title  to  office 

Where  an  individual  seeks  relief  of  a  pri- 
vate nature  under  Hurd*s  Rev.  St  1905,  c. 
112,  S  1,  providing  that,  when  a  person  un- 
lawfully holds  an  office  in  a  corporation 
created  by  the  state,  "the  Attorney  General 
or  state's  attorney,  either  of  his  own  accord 
or  at  the  instance  of  an  individual,  *may' 
present  a  petition  to  any  court  of  record  of 
competent  Jurisdiction"  for  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto, 
it  was  held  that  the  only  discretion  vested  in 
the  prosecuting  officer  is  to  determine  wheth- 
er the  documents  presented  to  him  are  in 
proper  legal  form,  and  whether  evidence  is 
presented  sufficient  to  establish  the  person's 
prima  fade  right  to  the  relief.  It  was  urged 
that  any  such  construction  would  result  in 
holding  that  the  word  "may,"  in  the  language 
quoted,  means  "may"  in  cases  where  only  the 
public  interest  is  at  stake,  and  means  "shall" 
where  private  interests  are  involved,  and  that 
it  would  be  an  anomaly  to  hold  that  the  same 
word  in  the  same  sentence  of  a  statute  may 
mean  one  thing  when  applied  to  one  class  of 
oases  and  another  thing  when  applied  to 
another  class,  but  the  court  was  of  the  opin- 
ion that  this  presented  no  serious  difficulty, 
stating  that,  when  the  Legislature  extended 
the  right  to  private  individuals  to  assert  pri- 
vate rights  by  this  proceeding,  it  Is  apparent 
that  it  was  intended  that  they  should  have  an 
opportunity  to  seek  redress  for  their  wrongs 
by  making  application  to  a  court  or  Judge 
thereof,  for  leave  to  file  an  information; 
that  the  duty  resting  on  the  state's  attorney 
to  sign  and  present  a  petition  for  leave  to 
file  an  information  in  the  nature  of  a  quo 
warranto,  where  evidence  of  facts  is  properly 
presented  to  him  by  a  proposed  relator,  which 
shows  prima  facie  that  the  relator  is  legal- 
ly entitled  to  the  relief,  in  reference  to  a 
private  right,  which  would  be  afforded  him 
by  a  Judgment  in  his  favor  in  a  quo  warranto 
proceeding,  is  an  absolute  one,  and  it  follow- 
ed, therefore,  that,  where  he  declines  to  act 
for  any  reason  other  than  that  the  facts,  evi- 
dence of  the  existence  of  which  is  presented 
to  him,  do  not  warrant  the  relief  which  the 
proposed  relator  seeks,  or  that  the  petition 
and  affidavit  or  affidavits  presented  to  him 
are  not  In  proper  legal  form,  his  declaration 
is  an  abuse  of  his  discretion,  conceding  that 
his  construction  of  the  statute  be  correct,  and 
such  an  abuse  of  discretion  as  amounts  to  a 
refusal  on  his  part  to  exercise  his  discretion 
at  all  and  to  a  refusal  to  perform  the  duty 
enjoined  upon  him  by  the  law.  People  v. 
Healy,  82  N.  ES.  599,  602,  280  IlL  280,  15  L.  B. 
A.  (N.  S.)  60B. 

Venno 

The  word  "n»y,**  as  used  in  Gen.  St 
1894,  S  5186,  which  provides  that,  where  de- 
fendant is  a  nonresident  and  plaintiff  pro- 
ceeds by  attaching  his  property,  the  action 
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may  be  brought  In  any  connty  where  de- 
fendant has  property  liable  to  attachment,  is 
not  mandatory,  and  cannot  be  construed  as 
meaning  "must."  Clements  v.  Utley,  98  N. 
W.  188,  189,  91  Minn.  352. 

The  words  "may  be  brought,"  as  used  in 
Klrby's  Dig.  §  6067,  providing  that  an  action 
against  a  corporation  "may  be  brought"  in 
certain  counties,  have  the  meaning  of  "shall 
be  brought,"  and  are  mandatory.  Spratley 
V.  Louisiana  &  A  Ry.  Co.,  95  S.  W.  776,  777, 
77  Ark.  412. 

The  words  "may  be  brought,"  as  used  in 
Klrby's  Dig.  §  6068,  providing  that  an  action 
against  a  railroad  company  or  an  owner  of  a 
line  of  mail  coaches  or  other  coaches,  for  in- 
jury to  person  or  property,  may  be  brought 
in  any  county  through  or  into  which  the  road 
or  line  passes,  have  the  meaning  of  "shall  be 
brought,"  and  are  mandatory.  Chicago,  B.  I. 
&  P.  K.  Co.  V.  Jaber,  107  S.  W.  1170,  1171, 
85  Ark.  232. 

The  word  "may,"  as  used  in  Code,  |  3214, 
subd.  7,  providing  that  where  a  circuit  court 
Judge  is  Interested  in  a  case  which,  but  for 
such  interest,  would  be  within  the  jurisdic- 
tion of  his  court,  the  action  may  be  brought 
in  any  county  in  an  adjoining  circuit,  was  not 
used  in  the  sense  of  "may  only,"  or  "must," 
but  thereunder  a  circuit  court  judge  may 
bring  an  action  In  the  circuit  court  of  any 
county  in  his  circuit  in  which  the  defendants 
reside.  Harrison  v.  Wlssler,  86  S.  E.  982,  983, 
98  Va.  597  (quoting  and  adopting  Thompson  v. 
Roe  ex  dem.  Carroll,  22  How.  [63  U.  S.l  422. 
434,  16  L.  Ed.  391,  and  citing  and  adopting 
Minor  V.  Mechanics*  Bank,  1  Pet  [26  U.  S.] 
46,  64,  7  L.  Ed.  55). 

Same— Olutiii^e  of  Tenue 

Gen.  St.  1909,  S  5650,  provides  that,  where 
it  shall  be  made  to  appear  that  the  Judge  is 
interested  in  the  subject-matter  or  Is  other- 
wise disqualified,  the  court  may,  upon  ap- 
plication of  either  party,  change  the  place  of 
trial.  Held,  that  "may,"  as  used,  means 
"must,"  and,  where  the  necessary  facts  have 
Veen  made  to  appear,  a  change  of  venue  is 
not  a  matter  of  discretion  of  the  court,  but 
a  right  in  the  party  applying  therefor.  Jones 
V.  American  Cent.  Ins.  Co.,  109  Pac  1077, 
1080,  83  Kan.  44. 

The  word  "may"  in  Rev.  Codes  1899, 
§  6652,  providing  that  a  justice  of  the  peace 
may  before  trial,  on  motion,  change  the  place 
of  trial  in  certain  cases,  should  be  construed 
to  mean  "must."  Walker  v.  Maronda,  106 
N.  W.  296,  297,  15  N.  D.  63. 

Under  Laws  1891,  c.  50,  amending  sec- 
tion 7312,  Comp.  Laws,  providing  that  a  crim- 
inal action  prosecuted  by  indictment  may, 
at  any  time  before  trial  is  begun,  on  the  ap- 
plication of  defendant,  be  removed  from  the 
court  in  which  it  is  pending,  whenever  it 
shall  appear  to  the  satisfaction  of  the  court, 
by  affidavit,  that  a  fair  and  impartial  trial 


cannot  be  had,  the  word  *'may"  wHl  be  con- 
strued as  imperative,  where  an  affidavit  is 
presented  by  accused  sufficiently  alleging 
prejudice  of  the  presiding  Judge.  State  t. 
Henning,  54  N.  W.  536,  538,  3  B.  D.  492. 

The  Legislature,  by  using  the  term  "shall 
grant  a  change  of  judge,"  in  Sess.  Linr-s 
1907-^8,  c.  68,  art  1,  8  10,  p.  592,  instead  or 
the  term  "may,  on  application  of  other 
party,  change  the  place  of  trial  to  some  coun- 
ty where  such  objection  does  not  exist,"  in 
view  of  the  construction  of  the  word  "may" 
in  the  case  of  Kansas  Pacific  Ry.  v.  Reynolds, 
8  Kan.  630,  did  not  render  the  statute  tii  that 
respect  any  more  mandatory,  and  there  can 
be  no  special  significance  in  the  use  of  tli& 
word  "shall"  Instead  of  the  word  "may." 
State  ex  rel.  Smith  v.  Brown,  103  Pac.  7(12, 
765,  24  Okl.  433. 

Withdrawal  of  plea 

Code,  §  5337,  providing  that  at  any  time 
before  judgment  the  court  "may"  permit  a 
plea  of  guilty  to  be  withdrawn  and  other  plea 
or  pleas  substituted,  is  mandatory.  State  t. 
Hortman,  97  N.  W.  981,  982,  122  Iowa,  KM. 

MAT  BC 

The  term  "may  be,"  in  a  will  providing 
that  the  trust  "may  be"  ended  when  the  tes- 
tator's eldest  child  comes  to  21  years  of  age, 
or,  being  a  daughter,  is  married,  implies  nec- 
essarily that  the  trust  may  or  not  be  then 
terminated.  Hence,  until  it  has  been  ter- 
minated by  the  act  of  the  parties  or  of  a 
court  of  competent  Jurisdiction,  the  trust  will 
endure  so  as  to  conserve  the  title  and  inter- 
est devised,  to  the  ends  intended  by  the  set- 
tlor.   Davis  v.  Dovey  (Ky.)  85  S.  W.  725,  726. 

The  rule  appears  to  be  settled  that  where 
the  term  "may  be"  Is  used  in  statutes,  unless 
the  contrary  appears  from  the  context,  it  is 
to  be  construed  as  meaning  In  the  future. 
Bohart  v.  Anderson,  103  Pac.  742,  743,  744,  24 
Okl.  82,  20  Ann.  Oas.  142  (citing  Board  of 
Commissioners  of  Pitkin  County  v.  Aspen 
Mining  &  Smelting  Co.,  32  Pac.  718,  3  Colo. 
App.  223;  Shoemaker  v.  Smith,  37  Ind.  128; 
5  Words  and  Phrases,  p.  4447) . 

Civ.  Code,  S  3193,  provides  that  an  ac- 
ceptance of  a  bill  of  exchange  must  be  in 
writing,  and  "may  be  made"  by  the  acceptor 
writing  his  name  across  the  face  of  the  bill, 
with  or  without  other  words.  Held,  that  the 
phrase  "may  be  made"  indicates  that  the  sec- 
tion is  permissive,  only,  and  that  any  other 
written  acceptance  clearly  disclosing  the 
drawee's  Intention  to  accept  will  constitute 
an  acceptance.  Hughes  Bros.  v.  Rawhide 
Gold  Mining  Co.,  116  Pac.  969,  971,  16  Cal. 
App.  293. 

Where  testator  bequeathed  a  sum  to  his 
daughter,  but  provided  that  the  amount  she 
"may  be"  owing  on  his  books  should  be  de- 
ducted therefrom,  and  about  ?20,000  was 
charged  against  her  at  the  time,  but  no  ad- 
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rancements  were  made  thereafter,  the  words 
quoted  referred  to  adyancements  already 
made.  In  re  Breeler's  Estate,  119  N.  W.  1104, 
U07, 155  Mich.  567. 

"May  be  revived,"  in  eqnity  rule  66,  pre- 
scribing the  procednre  to  revive  a  snit  on  the 
death  of  a  party,  the  expression  "may  be  re- 
Tlved**  should  be  read  "must  be"  or  "shall 
be,"  and  one  entitled  to  revive  a  suit  in  eq- 
uity, which  has  abated  by  the  death  of  a 
party,  is  not  authorized  to  proceed  therefor 
by  motion,  but  must  follow  the  procedure  pre- 
scribed by  rule  56  by  filing  a  bill  of  revivor, 
or  a  bill  in  the  nature  of  a  bill  of  revivor. 
Dillard's  Adm'r  v.  Central  Virginia  Iron  Oo., 
125  Fed.  157,  159. 

MAT  BECOME 

"The  phrase  *may  become'  prima  fkcie 
refers  to  the  future."  Haspel  v.  O'Brien,  67 
Atl.  123,  218  Pa.  146, 11  Ann.  Gas.  470. 

MAT  COME 

Code,  S  841,  describing  embezzlement  by 
a  receiver  as  the  fraudulent  conversion  to  his 
own  use  of  property  which  "may  come"  into 
his  possession  by  virtue  of  his  employment, 
comprehends  property  in  the  hands  of  the  re- 
ceiver before  the  passage  of  the  act,  but 
embezzled  thereafter.  Fields  v.  United 
States,  27  App.  D.  C.  433,  439. 

MAY  COHTIWUE  IK  SESSION 

The  expression  "may  continue  in  ses- 
sion," etc..  In  Baltimore  City  Charter  (Laws 
1898,  p.  359,  c.  123)  {  216,  declaring  that  the 
city  council  shall  meet  on  the  Thursday  next 
after  the  third  Monday  in  May,  1899,  and 
upon  the  same  day  in  each  year  thereafter, 
and  may  continue  in  session  for  120  days, 
and  no  longer,  in  each  year,  provided  that 
they  may  so  arrange  their  sittings  that  the 
same  may  be  held  continuously  or  otherwise^ 
does  not  mean  that  at  the  end  of  the  120 
days,  or  at  the  end  of  the  year  during  which 
the  council  meet  that  number  of  days,  all 
unfinished  business  must  come  to  an  end,  and 
be  again  gone  over  from  the  beginning  to 
give  it  effect.  Bond  v.  City  of  Baltimore,  74 
Atl.  14, 16.  Ill  Md.  364. 

KAY  BEDUCT 

Though  the  words  "may  deduct,"  as  used 
in  Code  Civ.  Proc.  S  1903,  as  amended  by 
Laws  1904,  p.  1285,  c.  515,  providing  that,  in 
an  action  for  wrongful  death,  plaintiff  "may 
deduct"  from  the  amount  recovered  the  ex- 
penses of  the  action,  the  reasonable  funeral 
expenses  of  the  decedent,  and  his  commis- 
sions upon  the  residue,  confer  a  mere  power, 
the  power  is  given  without  limitation  as  to 
the  persons  in  whose  favor  it  may  be  exer- 
cised, and  the  observance  of  the  statute  is 
therefore  not  merely  discretionary  but  is 
rendered  necessary  by  the  scope  of  the  stat- 
ute and  Its  clear  intent  and  purpose.  In  re 
McDermott's  Estate,  99  N.  Y.  Suipp.  829,  49 


Misc.  Rep.  402  (citing  Pelletier  v.  Saunders, 
67  N.  O.  261 ;  In  re  Thornton's  Estate,  5  Ohio 
Dec.  151). 


The  provision  in  the  state  Constitution 
that  cities  of  a  specified  class  "may  frame 
a  charter  for  its  own  government"  means  that 
a  city  of  such  class  may  frame  a  charter  for 
the  government  of  itself  as  a  city,  which 
includes  all  that  is  necessary  or  incident  to 
the  government  of  the  municipality,  but  not 
all  the  power  that  the  state  has  for  the  pro- 
tection of  the  rights  and  regulation  of  the 
duties  of  the  inhabitants  in  the  city,  as  be- 
tween themselves.  Nor  does  the  Constitu- 
tion confer  unlimited  power  on  the  city  to 
regulate,  by  its  charter,  all  matters  that  are 
strictly  local,  for  there  are  many  matters 
that  are  local  to  a  dty,  requiring  govern- 
mental protection  which  are  foreign  to  the 
scope  of  municipal  government  State  ex 
rel.  Gamer  v.  Missouri  &  K.  Telephone  Co., 
88  S.  W.  41,  43,  189  Mo.  83. 


Where  a  witness  replied  to  a  question 
concerning  his  former  testimony,  "I  don't 
know;  I  may  have,"  the  words  "may  have" 
were  not  necessary  or  even  probably  intended 
as  a  statement  that  his  best  recollection  was 
that  he  had  so  testified,  but  rather  that  he 
had  no  recollection  whatever  about  It.  The 
answer  seems  to  be  a  statement  that  he  did 
not  know  and  had  no  recollection.  Higglns 
T.  Shepard,  70  N.  B.  1014.  1015,  186  Mass.  57. 

Plaintiff  gave  defendant  railroad  compa- 
ny a  receipt  reciting  that  it  was  in  full  sat- 
isfaction of  all  claims  and  demands  whatso- 
ever which  plaintiff  "has  or  may  have'* 
against  defendant  by  reason  of  damages  to 
plaintifTs  land  from  the  overflow  of  water, 
etc.,  for  all  expenses  caused  by  the  overflow, 
for  the  conveyance  of  a  parcel  of  land  over 
which  the  overflow  was,  and  for  a  general 
release,  and  providing  that  a  deed  and  re- 
lease should  be  executed.  Held,  -that  the  re- 
ceipt only  provided  for  the  release  of  the  ex- 
isting claim  for  damages  caused  by  the  over- 
flow, and  not  for  future  claims  for  such  dam- 
ages. McCabe  v.  New  York  Cent  &  H.  R.  R. 
Co.,  124  N.  Y.  Supp.  652,  654,  139  App.  Dlv. 
698. 

"•May  have  suffered*  is  a  form  of  the 
verb  *to  suffer,*  descriptive  of  completed  ac- 
tion, and,  so  far  as  tense  is  concerned.  Is  the 
equivalent  of  the  past  tense,  indicative  mood, 
*has  suffered.*  This  latter  form  of  the  verb 
may  be  substituted  for  that  used  without 
change  of  meaning.'*  An  instruction  author- 
izing the  Jury  to  allow  damages  for  any  per- 
manent injuries  plaintiff  "  'may  have  suf- 
fered* by  reason  of  the  Injury  in  question,  if 
any,"  was  not  objectionable  as  permitting  the 
allowance  of  such  damages  based  on  mere 
probability  or  conjecture.  Ballard  v,  Kansas 
City,  86  S.  W.  479,  480,  110  Mo.  App.  391. 
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JCAT  HOI.D  OOtTRT 

The  words  "may  hold  court,"  as  used  in 
Const,  art.  7,  §  11,  empowering  the  Legisla- 
ture to  authorize  Judges  of  circuit  courts  to 
hold  court  for  each  other,  do  not  limit  the 
power  of  circuit  Judges  to  the  exchange  only 
to  hold  a  regular  term  of  the  circuit  court, 
but  permit  the  Legislature  to  authorize  a 
Judge  of  one  circuit  to  make  orders  at  cham- 
bers in  another  circuit,  and  conduct  generally 
the  business  in  such  circuit  which  a  Judge 
is  authorized  by  law  to  transact.  In  re 
Southern  Wisconsin  Power  Co.,  122  N.  W. 
801,  808,  140  Wis.  245. 


The  words  ''may  limit,"  as  used  in  the 
New  York  Motor  Vehicle  Law,  which  prohib- 
its the  operation  of  motor  vehicles  in  closely 
built  up  districts  at  a  greater  speed  than 
a  mile  in  six  minutes,  and  provides  that  the 
municipal  authorities  may  limit,  by  ordi- 
nance, the  speed  of  motor  vehicles  on  public 
highways,  are  equivalent  to  the  words  "may 
still  further  restrict'*  A  city  or  village  is 
thus  authorized  to  enact  an  ordinance  pre- 
scribing a  lower  rate  of  speed  within  its  ter- 
ritorial Jurisdiction  than  that  permitted  by 
the  general  law  itself,  and  the  driver  of  a 
motor  vehicle  at  a  speed  in  excess  of  the 
lower  rate,  but  not  in  excess  of  a  mile  In  six 
minutes,  is  subject  to  prosecution,  for  viola- 
tion of  the  ordinance  only ;  but  a  person  op- 
erating an  automobile  at  a  greater  speed 
than  a  mile  in  six  minutes,  though  within  the 
limits  of  the  municipality,  is  still  liable  to 
punishment  under  the  general  law.  People 
ex  rel.  Hainer  v.  Keeper  of  Prison  of  Seventh 
District  Magistrates'  Court  of  City  of  New 
York,  83  N.  B.  44,  46,  190  N.  Y.  315. 


See  As  She  May  Need. 

MAT  PERMIT 

The  term  "may  permit,**  in  equity  rule 
67,  as  it  stood  prior  to  the  amendment  of  May 
16,  1883,  as  given  in  149  U.  S.  793,  13  Sup. 
Ot  III,  cannot  properly  be  held  to  mean  "may 
require"  or  "may  compel,"  and  the  rule,  as 
amended,  providing  that  on  due  notice  given, 
as  prescribed  by  previous  order,  the  court 
may,  in  its  discretion,  permit  the  whole  or 
any  part  of  the  evidence  to  be  adduced  oral- 
Ij  in  open  court  on  final  hearing,  does  not 
require  the  court  to  require  an  unwllUng 
party  to  so  adduce  evidence  and  forego  his 
right  to  use  the  methods  prescribed  by  the 
rule  prior  to  the  amendment.  Hyams  v. 
Federal  Coal  &  Coke  Co.,  152  Fed.  970^  973» 
82  0.  0.  A.  324. 


See  As  It  May  Then  Be. 

MAT  USB 

An  agreement  by  one  party  to  furnish 
and  by  the  other  party  to  purchase  all  the 


coal  of  a  stated  kind  the  second  party  'inay 
use"  in  the  operation  of  a  mine  and  reda^ 
tion  works  during  a  limited  time  is  valid, 
and  binds  the  purchaser  to  take  from  the 
seller  all  the  coal  that  may  be  needed  or  re- 
quired in  the  conduct  of  such  business  dur- 
ing the  time  specified.  Golden  Cycle  Mlnln? 
Co.  V.  Rapson  Coal  Mining  Co..  188  Fed.  179, 
183,  112  C.  C.  A.  95. 

MAT  WISH 

See  As  She  May  Wislu 

MAY  1ST,  2  PER  CENT.,  OR  JULY 
NET 

Terms  of  sale,  *'May  1st,  2  per  cent,  or 
July  net,"  mean  that  the  purchaser  may  pay 
on  or  before  the  earlier  date  and  save  the 
discount,  'that  if  he  does  not  care  to  do  so, 
by  losing  the  discount  he  has  additional  time 
within  which  to  pay,  and  that  the  bill  is  not 
due  except  at  option  of  purchaser  until  July 
1st.  Howes  &  Howes  ▼.  Union  Mfg.  Co.  (Ky.) 
113  S.  W.  512,  613. 

MAYHEM 

See.  also.  Maim. 

Under  Code  1896,  |  5095,  providing  that 
one  who  "unlawfully,  maliciously  and  inten- 
tionally cuts,  bites  or  strikes  off  an  ear'*  of 
another  person  is  guilty  of  "mayhem/*  the 
injury  to  the  ear  must  be  such  as  disfigures  to 
ordinary  observation,  as  distinguished  from 
a  wounding  which  simply  mars  the  member. 
Green  v.  State,  44  South.  194,  151  Ala.  14, 
125  Am.  St  Rep.  17,  15  Ann.  Cas.  81. 

MAYOR 

As  Judicial  oflScer,  see  Judicial  Officer. 

"The  word  'mayor*  first  occurs  In  Bnglteh 
history  in  1189,  when  Richard  I  substituted 
a  mayor  for  the  two  bailiff^  of  London.  The 
Romans  styled  such  officer  'prefectus  urbV 
and  originally  the  English  title  for  such  of- 
ficer was  either  'bailiff*  or  *portreeve/  Just  as 
the  sheriff  was  'shirereeve*;  L  e.,  sheriff/' 
"It  is  said  that  the  word  'mayor*  comes  from 
the  old  English  word  'maier,*  which  means 
'power,'  'authority,*  and  not  from  the  Latin 
'major,'  meaning  greater.  He  represents  the 
power  and  authority  of  the  town,  and  the 
duty  of  presiding  at  meetings  of  the  tows 
commissioners  is  only  one  of  the  duties  he 
exercises.  While  the  power  and  duties  of 
'mayor*  may  vary  according  to  the  charter 
of  the  town  or  the  laws  of  the  state,  it  i» 
probably  without  any  exception  his  duty  to 
execute  the  laws  and  local  regulattona  of  his 
dty  and  to  supervise  the  discharge  ot  theiT 
duties  by  the  subordinate  offloers  of  the  dty 
government**  State  v.  Thomas,  53  S.  E.  522» 
523,  141  N.  C.  791  (quoting  6  Words  and 
Phrases*  |^  4450). 
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The  general  mtmldpal  act  of  March  13, 
1883  (St  1883,  p.  93,  c.  49),  divides  cities  Into 
six  classes,  provides  for  a  mayor  In  the  first 
four,  makes  him  in  the  fourth  class  a  member 
of  the  council,  with  the  right  to  vote  only 
in  case  of  a  tie,  and  in  the  last  two  classes 
requires  the  council  to  elect  one  of  Its  mem- 
bers president,  imposing  on  him  the  duty  of 
signing  all  ordinances  preliminary  to  publica- 
tion, but  giving  him  no  veto  power,  and  not 
requiring  him  to  perform  the  duties  of  a 
mayor.  Act  March  27, 1897  (St.  1897,  p.  190, 
c.  129),  entitled,  "An  act  to  require  ordinance 
and  resolution  passed  by  the  city  council  or 
other  legislative  body  of  any  municipality  to 
be  presented  to  the  mayor,  or  other  chief  ex- 
ecutive officer  of  such  municipality,  for  his 
approval,"  provides  (section  1)  that  every  ordi- 
nance imposing  a  penalty  passed  by  tJie  coun- 
cil shall  before  it  takes  effect  be  presented 
to  the  mayor  for  his  approval,  and  that,  if  it 
fails  to  receive  his  approval,  it  shall  be  lost, 
unless  on  its  return  it  receives  the  votes  of 
three-fourths  of  all  the  members,  "provided 
that  •  ♦  •  this  section  shall  not  apply 
to  cities  in  which  the  mayor  is  a  member  of 
the  dty  council,  or  other  governing  body," 
and  provides  (section  4,  p.  191)  that  in  mu- 
nicipalities In  which  there  Is  no  mayor  the 
duties  Imposed  on  said  officer  by  the  provi- 
sions of  the  act  shall  be  performed  by  the 
president  of  the  board  of  trustees,  or  other 
chief  executive  officer  of  the  municipality. 
Held,  that  to  prevent  injustice  and  absurdity* 
the  proviso  In  section  1  should  be  made  to 
read  *'mayor  or  other  chief  executive,"  or  the 
word  **mayor"  should  be  held  to  Include  all 
executive  officers  similarly  situated,  and  thus 
prevent  a  oonstmction  giving  the  veto  power 
to  the  president  of  the  board  of  trustees  of 
cities  of  the  fifth  and  sixth  classes,  when  It 
is  denied  to  the  mayor  of  dtlea  of  the  fourth 
class.  Oity  of  San  Buenaventura  v.  McGuire, 
97  Pac.  626,  527,  8  QbL  App.  497. 

MAYORDOMO 

A  '*mayordonio"  is  an  officer  in  charge  of 
an  irrigation  water  system  under  the  laws 
of  New  Mexico.  Oandelaria  v.  Vallejos,  81 
Pac.  689,  695,  13  N.  M.  146. 

MEADOW 

The  term  "meadow"  included  salt  marsh- 
es and  beaches.  Sandlf ord  v.  Town  of  Hamp- 
stead,  90  N.  X.  Supp.  76^  82,  83,  97  App.  Dlv. 
163. 

MEAL 

See  Coarse  MeaL 

If  a  single  sandwidi  satisfies  the  deedres 
of  a  person,  it  constitutes  a  "meal,"  and  the 
keeper  of  a  hotel  has  the  right  to  serve  liq- 
uors to  liim  with  sadi  meal,  under  Laws 
1897,  p.  234,  c  812,  |  31,  d.  '%"  providing 
tliat  the  keeper  of  a  hotel,  being  the  holder 


of  a  liquor  tax  certificate,  may  sell  liquor 
on  Sunday  to  his  guests  with  their  meals. 
In  re  Cullinan,  87  N.  Y.  Supp.  660,  662,  93 
App.  Dlv.  427. 

In  the  manufacture  of  com  meal  for 
culinary  purposes,  the  com  is  first  kiln-dried, 
then  cracked  or  ground  between  rollers,  and 
afterwards  bolted.  A  product  made  by  the 
same  rollers  but  set  farther  apart  so  as  not 
to  crush  the  grain  so  finely,  and  with  the 
com  not  kiln-dried,  and  the  product  not  bolt- 
ed, but  merely  passed  between  the  rollers 
and  then  loaded  in  the  cars,  and  variously 
known  as  "cracked  com,"  "chop,"  "coarse 
meal,'!  was  not  in  the  ordinary  acceptation 
of  the  term  "meal,"  and  was  properly  dis- 
tinguished from  meal  in  apportioning  cars 
among  shipi>ers.  State  ex  rel.  Orandall  v. 
Chicago,  B.  &  Q.  JEU  Co.,  101  N.  W.  23,  24, 
72  Neb.  542. 

MEAN  TIME 

"Mean  solar  time"  Is  arrived  at  by  the 
motion  of  a  fictitious  sun  called  the  "mean 
sun,"  >^hlch  is  Imagined  to  move  with  per- 
fect uniformity,  being  sometimes  behind  the 
true  sun  and  sometimes  in  advance  of  it 
This  time  changes  with  the  longtitude,  and,  in 
a  country  of  the  magnitude  of  the  United 
States,  the  difference  of  time  between  places 
caused  much  difficulty  in  the  regulation  of 
the  movements  of  railway  trains.  About  the 
year  1883  the  principal  railroads  of  the  Unit- 
ed States  adopted  an  arbitrary  standard  for 
the  purpose  of  securing  uniformity  in  the 
operation  and  connection  of  their  trains.  Un- 
der this  system  the  country  was  divided  into 
four  sections,  eastern,  central,  mountain,  and 
Pacific,  approximately  15  degrees  In  width 
from  east  to  west,  and  the  time  of  the  cen- 
tral meridian  of  each  section  was  adopted 
as  the  uniform  railroad  time  for  the  entire 
section.  Globe  &  Butgers  Fire  Ins.  Go:  v. 
David  Moffat  Oo.,  154  Fed.  18,  20,  83  C.  G. 
A.  91. 

MEANDER 

MEAITOER  COBNEBS 

"Meander  comers"  hold,  as  declared  by 
the  mles  of  the  United  States  Land  Office, 
the  peculiar  position  of  denoting  a  point  on 
line  between  landowners  without  usually  be- 
ing the  legal  terminus  or  comer  of  the  land 
owned.  Where  meander  corners  of  a  govern- 
ment survey  are  lost  or  obliterated,  they  must 
be  restored  in  accordance  with  the  circulars 
of  the  United  States  Land  Office.  Kleven  v. 
Gunderson,  104  N.  W.  4,  6^  95  Minn.  246. 

MEANDER  UNE 

Generally  "meander  lines"  are  lines 
which  course  the  banks  of  navigable  streams 
or  other  navigable  waters.  Ghapman  &  Dew- 
ey Land  Go.  v.  Blgelow,  92  S.  W.  534,  537, 
77  Ark.  338. 
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The  point  to  which  the  water  of  a  navi- 
gable stream  usually  rises,  in  an  ordinary 
season  of  high  water,  is  the  "meander  line" 
which  forms  the  boundary  of  the  title  of  the 
government  State  v.  Portland  General  Elec- 
tric Co.,  98  Pac.  160.  162,  52  Or.  502. 

"A  'meander  line*  is  not  a  line  of  bound- 
ary, but  one  designed  to  point  out  the  sinuosi- 
ty of  the  bank  or  shore  and  a  means  of  ascer- 
taining the  quantity  of  land  in  the  fraction 
which  is  to  be  paid  for  by  the  purchaser." 
Sherwin  v.  Bitzer,  106  N.  W.  1046,  1047,  97 
Minn.  252  (quoting  and  adopting  definition  in 
Whitaker  v.  McBrlde.  25  Sup.  Ct  531,  197 
U.  S.  510,  49  L.  Ed.  857). 

A  ''meander  line"  is  not  a  boundary  line, 
but  Is  designed  to  point  out  the  sinuosities 
of  the  bank  or  shore  of  a  river  to  ascertain 
the  quantity  of  land  In  a  fractional  subdivi- 
sion, except  where  such  line  is  run  and  mon- 
uments erected,  so  that  in  the  absence  of 
such  monuments  the  fact  that  a  stream  has 
been  meandered  does  not  limit  the  title  of  a 
grantee  of  the  riparian  land  to  the  meander- 
ed line  instead  of  to  the  thread  of  the  stream. 
People  V.  Economy  Light  &  Power  CJo.,  89  N. 
E.  760,  767.  241  111.  290. 

"Meander  lines"  are  run  in  surveying 
fractional  portions  of  the  public  lands  border- 
ing upon  navigable  rivers,  not  as  boundaries 
of  the  tract,  but  for  the  purpose  of  defining 
the  sinuosities  of  the  banks  of  the  stream. 
Seabrook  v.  Coos  Bay  Ice  Co.,  89  Pac.  417, 
418,  49  Or.  237. 

"The  'meander  lines*  run  along  or  near 
the  margin  of  waters  are  run  by  the  govern- 
ment surveyors  for  the  purpose  of  ascertain- 
ing the  exact  quantity  of  the  upland  to  be 
charged  for,  and  not  for  the  purpose  of  limit- 
ing the  title  of  the  grantee  to  such  meander 
lines."  McDade  v.  Bossier  Levee  Board,  33 
South.  6*28,  630,  109  La.  625  (quoting  and 
adopting  definition  in  Hardin  v.  Jordan,  '11 
Sup.  Ct.  811,  838,  140  U.  S.  380,  35  L.  Ed.  428). 

A  "meander  line"  is  not  established  as  a 
boundary,  but  is  a  line  drawn  along  the  shore 
of  water  disregarding  its  minor  sinuosities, 
and  is  not  used  to  mark  the  limits  of  land, 
but  to  determine  the  number  of  acres  for 
which  the  government  will  demand  payment; 
and,  when  payment  for  such  acreage  is  made, 
the  purchaser's  title  exists  to  the  water's 
edge,  though  there  be  small  unmeasured 
tracts  lying  outside  the  meander  line.  Bar- 
ringer  V.  Davis,  120  N.  W.  66,  68,  141  Iowa, 
419. 

"A  'meander  line,*  In  an  official  survey, 
is  not  a  line  of  boundary,  but,  as  said  in 
Home  V.  Smith,  15  Sup.  Ct  988,  159  U.  S.  40, 
40  L.  Ed.  68,  is  used  'as  a  means  of  ascer- 
taining the  quantity  of  land  in  the  fraction 
which  is  to  be  paid  for  by  the  purchaser.* " 
Tolleston  Club  of  Chicago  v.  Llndgren,  77 
N.  E.  818,  820,  39  Ind.  App.  448. 

A  "meander  line'*  Is  not  a  boundary  line, 
where  it  substantially   represents  a  water 


line,  and  the  surveyed  tracts  actually  abut 
on  a  body  of  water  proper  to  be  meandered 
under  the  rules  governing  public  survey,  and 
in  «uch  case  the  title  of  the  abutting  owner 
extends  to  the  actual  water  line,  at  least  as 
it  existed  at  the  time  the  survey  was  made. 
Owners  of  land  bounded  on  a  nonnavigable 
lake  or  on  a  body  of  water,  the  banks  of  which 
were  meandered  in  the  original  government 
survey,  have  no  title  to  the  submerged  bed 
of  such  lake  or  body  of  water.  Wright  t. 
City  of  Council  Blufl!s,  104  N.  W.  492,  493, 
130  Iowa,  274,  114  Am.  St  Rep.  412. 

The  court  judicially  knows  that  "mean- 
der lines"  are  unsatisfactory  as  the  basis  for 
determination  of  boundaries.  The  "mean- 
der lines"  running  along  or  near  the  margin 
of  waters  are  run  for  the  purpose  of  ascer- 
taining the  quantity  of  the  upland  to  be  charg- 
ed for  and  not  for  the  purpose  of  limiting 
the  title  of  the  grantee  to  such  meander  lines. 
Kleven  v.  Gunderson,  104  N.  W.  4,  6,  95 
Minn.  246  (citing  Hardin  v.  Jordan,  11  Sup. 
Ct  808,  140  U.  S.  371,  35  L.  Ed.  428;  St  Paul 
&  P.  Ry.  Co.  V.  Schurmeier,  7  WalL  [74  U.  S.] 
272,  19  Lu  Ed.  74;  5  WordB  and  Phrases,  p. 
4452). 

A  government  survey  or  plat  of  a  town- 
ship selected  by  the  state  under  the  swamp 
lands  act  (Act  Cong.  Sept  28,  1850,  a  84,  9 
Stat.  519)  showed  that  a  certain  part  of  the 
survey  was  not  laid  out  into  sections  and 
subdivisions,  and  that  the  surveyed  part  was 
separated  from  the  unsurveyed  part  by  a 
meandered  line,  the  unsurveyed  part  being 
designated  as  '*8unk  lands"  and  in  the  sor- 
veyor*8  field  notes  described  as  low,  wet 
lands.  The  township  was  patented  to  the 
state  according  to  the  official  plats  of  the 
survey.  Held,  that  a  "meandered  line,"  be- 
ing an  ordinary  line  bounding  a  body  of  land, 
there  was  nothing  to  show  that  the  sank 
lands  was  a  body  of  water,  though  tempoiari- 
ly  covered  with  water,  and  under  the  patent 
the  entire  township  passed  to  the  state  as 
swamp  lands.  Chapman  &  Dewey  Lumber 
Co.  V.  Board  of  Directors,  St  f^ncis  Levee 
Dist,  139  S.  W.  625,  628,  100  Ark.  94. 

MEANING 

See  Plain  Meaning. 

MEANS 

See  External,  Violent  and  Accidental 
Means;  Mechanical  Means;  Heafion- 
able  Means;    Safe  Means. 

Any  means,   see  Any. 

Any  other  means,  see  Any  Other. 

Other  means,  see  Other. 

In  an  interference  involving  the  inven- 
tion of  a  machine  for  mechanically  trans- 
ferring a  cigar  "bunch"  from  the  mould  to 
a  wrapping  mechanism  by  which  the  wrap- 
per is  applied  to  the  cigar  "bunch,"  and  in 
which  the  machines  of  the  parties  showed 
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diffeiieit  species  of  transferring  deylce,  the 
term  ''means/'  In  the  Issues  calling  for  the 
combination  with  the  wrapping  mechanism 
of  "means  for  transferring  the  bunches  from 
the  monld  to  the  wrapping  mechanism,'*  was 
a  generic  term,  and  applicable  alike  to  the 
transferring  device  of  each  party.  Lecroix 
y.  Tyberg,  88  App.  D.  G.  586,  691. 

"Means"  signifies  a  plan  or  method  of 
procedure.  Texas  &  P.  Ry.  Co.  v.  Beezley, 
101  S.  W.  1061,  1032,  46  Tex.  Civ.  App.  108. 

In  a  patentee's  claim  reading,  "In  a  sew- 
ing machine  a  back  guide,  around  which  the 
goods  are  adapted  to  be  held,  a  needle  co- 
operating with  said  back  guide,  means  for 
reciprocating  said  needle  longitudinally  and 
means  for  causing  said  needle  to  recede  lat- 
erally from  said  back  guide  after  its  point  has 
entered  the  material,"  the  word  ''means," 
describing  the  word  needle  as  an  element  of 
the  combination,  refers  to  some  mechanism 
other  than  the  needle,  the  latter  being  sep- 
arately specified  as  one  element,  so  that  the 
claim  is  not  infringed  by  a  madiine  em- 
bodying all  the  elements  of  the  combination, 
bat  in  which  defendant's  needle  Is  slightly  In- 
clined, and  the  path  in  which  its  point  recip- 
rocates passing  the  back  guide  is  nearer 
thereto  than  Is  the  like  path  of  its  shaft,  and 
the  reciprocation  of  which  is  longitudinal. 
Lewis  Blind  SUtch  Mach.  Co.  v.  Premium 
Mfg.  Co.,  163  Fed.  050,  955,  90  0.  O.  A.  310. 

The  word  "means,"  as  nsed  in  Rev. 
Codes  1899,  |  8042,  providing  that,  when  an 
offense  may  be  committed  by  the  use  of 
different  "means,"  the  "means  may  be  al- 
leged in  the  alternative  in  the  same  count," 
is  to  be  defined  as  synonymous  with  the 
word  "agency"  or  **lnstrumentality."  The 
fraudulent  appropriation  of  property  or  the 
secreting  of  it  with  a  fraudulent  intent  to 
appropriate  it  as  described  in  Rev.  Codes 
1S99,  S  7462,  defining  "embezzlement,"  are 
different  acts  or  facts  that  may  constitute 
the  crime  of  "embezzlement,"  and  are  not 
the  "means"  of  committing  the  offense. 
State  V.  Lonne,  107  N.  W.  524,  525,  15  N. 
D.  275, 

A  wall  in  course  of  construction  is  not 
"works,"  "ways,"  nor  "means,"  within  the 
New  York  Employers'  Liability  Act  (Laws 
1902,  p.  1748,  c.  600),  making  an  employer 
liable  for  Injuries  caused  by  defective  works, 
ways,  or  means.  Ripp  v.  Fuchs,  113  N.  Y. 
Supp.  361,  364,  129  App.  Div.  321. 

In  Rev.  St.  |  5444,  providing  that  every 
officer  of  the  revenue,  who,  by  any  means 
whatever,  kmowingly  admits  or  aids  In  ad- 
mitting any  goods  on  payment  of  less  than 
the  amount  of  duty  legally  due  thereon,  shall 
be  punished,  if  the  "means"  adopted  by  him 
was  to  acc^  a  duty  that  did  not  belong  to 
him,  and  to  take  advantage  of  his  knowl- 
edge that  his  performance  of  that  duty 
would  be  recognized  by  his  superior  officer, 
that  would  be  quite  as  much  of  a  "means," 
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within  the  meaning  of  the  statute,  as  If  he 
had  departed  from  a  duty  regularly  laid  on 
him.  United  States  v.  Rosenthal  126  Fed. 
766,  774. 

The  expression  "means  at  his  command," 
used  in  a  charge  In  a  prosecution  for  murder 
asserting  the  proposition  that,  in  order  to 
justify  a  killing  under  a  claim  of  self-de- 
fense, the  slayer  must  have  resorted  to  all 
reasonable  "means  at  his  command,"  con- 
sistent with  his  own  safety,  to  avoid  the 
necessity  of  taking  human  life,  is  equivalent 
to  the  expression  "means  in  his  power." 
King  V.  State,  44  Bonth.  941,  942,  54  Fla.  47. 

A  system  of  perforated  pipes  in  a  build- 
ing, connected  with  valves  outside  the  build- 
ing for  the  use  of  firemen,  constitute  a  "means 
of  preventing  and  extinguishing  fires,"  with- 
in the  provisions  of  Greater  New  York  Char- 
ter, Laws  1897,  p.  263,  c.  378,  §  762,  providing 
that  the  owners  of  manufactories,  oflSce  build- 
ings, etc.,  shall  provide  such  fire  hose,  fire  ex- 
tinguishers, and  other  means  of  preventing 
and  extinguishing  fires  as  the  fire  commis- 
sioners may  direct.  Lantry  v.  Hoffman,  105 
N.  Y.  Supp.  353,  354,  55  Misc.  Rep.  261, 

MEANS  OF  KHOWLEDGE 

See  Bqual  Means  of  Knowledge. 

"'Means  of  knowledge'  plainly  within 
reach  of  stockholders  by  the  exercise  of  the 
slightest  diligence  is  in  legal  effect  equivalent 
to  knowledga"  Cole  v.  Birmingham  Union 
Ry.  Co.,  39  Sooth.  408, 405, 143  Ala.  427  (quot^ 
Ing  and  adopting  definition  In  Jesup  v.  1111- 
n<^  C.  B.  Co.,  48  Fed.  483). 

The  existence  of  public  records  of  deeds, 
access  to  which  is  easy,  and  which  would 
disclose  that  a  trustee's  representation  that  he 
had  sold  trust  property  worth  $2,200,  so  as  to 
net  less  than  $600,  was  fraudulent,  since  the 
"means  of  knowledge"  are  equivalent  to 
knowledge.  A  clue  to  the  fact,  which,  if  fol- 
lowed up  diligently,  would  lead  to  a  discov- 
ery, is,  in  law,  equivalent  to  discovery,  equiv- 
alent to  knowledge.  Irwin  v.  Holbrook,  73 
Pac.  860,  363,  32  Wash.  349. 

MEASURE 

See  Board  Measure. 

Under  a  statute  giving  mayors  of  cer^ 
tain  cities  power  to  veto  any  measure  passed 
by  the  board  of  aldermen,  a  mayor  has  no 
power  to  veto  the  election  of  a  police  justice 
by  the  board  of  aldermen,  since  such  an  elec- 
tion is  not  a  measure.  Rich  v.  McLaurin, 
35  South.  387,  83  Miss.  95. 

The  word  "measure,"  In  Const,  art.  4, 
§  1,  providing  that  an  initiative  petition  shall 
"include  the  full  text  of  the  'measure,' "  and 
as  it  Is  used  in  Laws  1907,  p.  400,  f  2,  pro- 
viding that  the  initiative  petition  "shall 
be  attached  to  a  full  and  correct  copy  of  the 
title  and  text  of  the  'measure,' "  etc.,  means 
an  act  as  It  comes  from  the  hands  of  the  Leg- 
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ifllature  at  the  close  of  the  session,  complete 
80  far  as  It  is  concerned,  and  does  not  neces- 
sarily include  the  title  of  the  act.  Palmer  v. 
Benson,  91  Pac.  579,  581,  50  Or.  277. 

Const,  art  5,  |  6,  providing  that  any 
measure  rejected  by  the  people  through  the 
powers  of  the  initiative  and  referendum  can- 
not be  proposed  by  the  initiative  within  three 
years  thereafter  by  less  than  25  per  cent  of 
the  legal  voters,  relates  to  constitutional 
amendments  proposed  by  the  Legislature  or 
initiated  by  petition  of  the  people  and  bills 
or  acts  initiated  by  the  Legislature  or  by  the 
people  by  an  initiative  petition ;  and  a  ques- 
tion submitted  to  the  electors  for  acceptance 
or  rejection  by  means  of  a  Joint  resolution 
of  both  houses  of  the  Legislature,  being  nei- 
ther a  constitutional  amendment  nor  initiated 
bill,  is  not  a  measure  rejected  by  the  people 
through  the  power  of  the  initiative  and  ref- 
erendum, as  contemplated  by  the  Constitu- 
tion, so  as  to  prevent  the  initiation  of  sub- 
stantially the  same  measure  within  three 
years  by  less  than  25  per  cent,  of  the  legal 
voters.  In  re  Initiative  Petition  No.  2,  "The 
New  Jerusalem"  Proposition,  100  Pac.  823, 
824,  26  Okl.  548. 

MEAST7RE  OF  DUTY 

See  Legal  Measure  of  Duty. 

liEASTTRSD  IN  THE  WALL 

In  an  action  for  bricks  sold  for  the  con- 
struction of  a  building,  plaintifl  claimed  that 
they  were  sold  to  be  '^measured  in  the  wall," 
defendant,  that  they  were  to  be  counted  in 
the  wall;  the  number  of  rows  being  multi- 
plied by  the  number  of  bricks  in  a  row. 
Held,  that  it  was  competent  to  show  by  the 
testimony  of  persons  in  the  trade,  what  the 
expression  "measured  in  the  wall"  meant, 
and  that  the  measurement  allowed  21^ 
bricks  to  a  cubic  foot  of  wall;  this  not  be- 
ing an  attempt  to  establish  a  custom.  Welsh 
V.  Huckestein,  25  Atl.  138,  132  Pa.  27. 


See  Proportional  Measurement 

MEAT 

See  Cured  Meat;    Fresh  Meat 

In  Tariff  Act  July  24,  1897,  c.  11,  |  1, 
Schedule  G,  par.  275,  30  Stat  172,  the  pro- 
vision for  *'meats  of  all  kinds  prepared  or 
preserved,*'  includes  cooked  poultry  and  game, 
in  tins,  and  also  goose  livers  prepared  as 
pftt^  de  foie  gras.  James  P.  Smith  &  Co.  v. 
United  States,  168  Fed.  462. 

Duck  meat  in  tins,  some  salted  and 
dried,  and  some  packed  in  oil,  is  not  "poultry 
•  ♦  ♦  dressed,"  within  the  meaning  of  Tar- 
iff Act  July  24,  1897.  c.  11,  §  1,  Schedule  G, 
par.  278,  30  Stat  172,  but  is  rather  classifi- 
able as  ''meats  of  all  kinds,  prepared  or  pre- 
served," under  par.  275,  30  Stat  172.  Kwoog 
Yuen  Shing  v.  United  States,  177  Fed.  605, 
606. 


MECHANIC 

Laborers  or  mechanics,  see  Laborers. 

"Mechanic,"  once  synonymous  with  "a> 
tlsan,"  is  now  commonly  restricted  to  a 
workman  who  is  skilled  in  constructing,  re- 
pairing, or  using  machinery.  State  v.  City 
of  Ottawa,  118  Pac.  391,  393,  84  Kan.  lOa 

In  its  broadest  sense,  a  "mechanic"  is 
any  one  who  is  a  skilled  worker  with  tools. 
Jackson  v.  State,  117  S.  W.  818,  819,  55  Tex. 
Cr,  R.  557. 

Arobiteet  or  draf  tsaiaa 

Under  Bevisal  1905,  §  2016,  giving  me- 
chanics and  laborers  lien  for  work  done  upon 
buildings,  an  architect  who  furnished  plans 
and  specifications  for  a  building  is  not  en- 
titled to  a  lien,  having  neither  performed  la- 
bor upon  it,  nor  being  a  ''mechanic*';  the 
term  as  used  in  the  lien  laws  meaning  a 
person  skilled  in  the  practical  use  of  tools. 
Stephens  v.  Hicks,  72  S.  E.  313,  314,  156  N. 
C.  239,  36  L.  R.  A.  (N.  S.)  354,  Ann.  Gas. 
1913A,  272  (citing  5  Words  and  Phrases,  p. 
4457). 

Barber 

A  barber  is  a  "mechanic,"  within  tbe 
meauing  of  the  exemption  laws.  Ex  parte 
CaldweU,  118  N.  W.  133,  136,  82  Neb.  544; 
Terry  v.  Mcl>aniel.  53  S.  W.  732,  733,  103 
Tenn.  415,  46  L.  R.  A.  559. 

Civil  engiaieer 

A  civil  engineer  is  not  entitled  to  a  lien 
for  wages  earned  by  him  in  the  construction 
of  a  railroad,  under  Rev.  St.  art  3312,  be- 
ing neither  a  "mechanic,"  "laborer,"  nor 
"operative."  Gulf  &  B.  V.  R.  Co.  v.  Berry, 
72  S.  W.  1049,  1050,  31  Tex.  av.  App.  406. 

Contraotor  or  master  builder 

Under  Const.  189S,  art.  229,  providing 
that  "all  pei*sons,  associations  of  persons, 
and  corporations  pursuing  any  trade,  profes- 
sion, business  or  calling,  may  be  rendered  lis* 
ble  to  such  tax  (a  license  tax)  except  derks, 
laborers  clergymen  and  school-teachers,  those 
engaged  In  mechanical,  agricultural  and  min- 
ing pursuits,"  the  phrase  "those  engaged  in 
mechanical,  agricultural  and  mining  pur- 
suits" includes  a  corporation  engaged  In  such 
pursuits,  since  the  article  of  the  Constitution 
applies  to  both  persons  and  corporations. 
According  to  Worcester's  Dictionary,  a  '*me- 
chanic"  is  one  employed  in  mechanical  or 
manual  labor,  and  "mechanical"  is  defined  to 
be  "employment  in  manual  labor."  Taking 
the  phrase  "engaged  in  mechanical  pursuits" 
according  to  these  definitions,  it  is  dear  that 
the  Constitution  is  to  be  construed  as  intend- 
ing to  relieve  from  license  those  penons 
who  are  engaged  from  day  to  day  in  tbe 
performance  of  manual  labor,  in  mechanical 
or  agricultural  pursuits,  and  that  the  master 
builders  and  contractors  who  employ  men  to 
do  the  work  which  they  merely  superintend- 
ed should,  like  other  professional  men,  pay 
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tbe  license  tax.  Btate  ▼.  O.  0.  Hartwell  Co., 
41  South.  444,  447,  117  La.  144  (citing  Theo- 
balds v.  Conner,  7  South.  690,  42  La.  Ann. 
789;  State  t.  McNally,  12  South.  117,  45  La. 
Ann.  45;  City  of  New  Orleans  v.  O'Neil,  10 
South.  246,  43  La.  Ann.  1182;  Roy  t.  Schaff, 
24  Sonth.  788,  51  La.  Ana  86;  City  of  New 
Orleans  t.  Bayley,  36  La.  Ann.  646;  City  of 
New  Orleans  ▼.  Lagman  A  Son,  10  South. 
244,  48  La.  Ann.  1180;  State  t.  Dlelenschnel- 
der,  U  South.  828,  44  La.  Ann.  1116;  State 
7.  Gomptoir  National  D'ETscompte  de  Paris, 
26  South.  91,  61  La.  Ann.  1272). 

The  mechanic's  lien  act  of  1883  (Acts 
1883,  p.  140,  c.  116)  and  ai^iendments  thereto 
(Burnfif  Ann.  St.  1908,  ||  829&-8307),  giiring  a 
lien  to  "mechanics,  laborers,  and  material- 
men," does  not  giye  a  lien  to  contractors  or 
subcontractors.  Fleming  ▼.  Greener  (Ind.) 
90  N.  E.  73,  75. 

Painter 

The  term  "mechanics*'  includes  painters. 
A  fire  insurance  policy  is  not  made  void  by 
the  use  of  a  gasoline  torch  by  a  painter  for 
the  purpose  of  burning  off  paint  from  the 
building  insured,  where  the  work  has  contin- 
ued for  less  than  the  15  days  allowed  by  tbe 
policy  for  repaira  Garrebrant  v.  Continent- 
al Ins.  Co.,  67  Ati.  90,  92,  75  N.  J.  Law,  677, 
12  L.  E.  A.  (N.  S.)  443. 


Defendant  was  a  contractor  engaged  in 
constructing  for  the  United  States  jetties 
near  Cape  May  harbor,  extending  from  the 
shore  into  the  open  sea.  The  Jetties  were 
btiilt  up  with  stone,  thrown  overboard  from 
barges,  which  were  towed  across  Delaware 
Bay,  anchored,  and  as  needed  towed  to  the 
Jetties  and  warped  along  while  being  dis- 
charged.. As  crews  of  such  barges  defendant 
employed  engineers,  boatmen,  and  bookmen, 
selected  for  their  seafaring  experience,  who 
operated  the  barges  and  also  discharged  their 
cargoes.  The  work  done  and  the  time  requir- 
ed to  do  it  depended  on  Ude,  wioad,  and 
weather,  which  ordinarily  required  variable 
hours  of  service  on  the  part  of  the  men. 
Held,  that  such  men  were  seamen,  with  the 
rights  of  such,  including  the  right  to  a  lien 
on  the  vessel  for  their  wages,  and  could  not 
be  classed  as  laborers  or  mechanics,  within 
the  meaning  of  Act  Aug.  1,  1892,  c.  852,  $  1, 
which  makes  it  unlawful  for  any  contractor 
for  government  work  to  require  or  permit 
any  laborer  or  mechanic  employed  by  blm 
thereon  to  work  more  than  eight  hours  in 
any  calendar  day,  except  in  case  of  extraor- 
dinary emergency.  Breakwater  Co.  v.  United 
States,  183  Fed.  112,  114,  105  C.  C.  A.  404. 

SvbeoBtxmetors 

The  mechanic's  lien  act  of  1883  (Acts 
1883,  p.  140,  c  115)  and  amendments  thereto 
(Bums'  Ann.  St  1908,  §§  8295-8307;  Bums' 
Ann.  St  1001,  ffi  7255-7267),  giving  a  lien 
to  ''mechanics,  laborers,  and  materialmen,*' 
does  not  give  a  lien  to  contractors  or  subcon- 


tractors.   Fleming  y.  Greener  (Ind.)  90  N.  BL 
78,  75. 

MECHANIC  ARTS 

Shnployed  in  mechanic  arts,  see  Employ^. 

liEC«AKIOAIi  BUSINESS 

See  Manufacturing  and  Mechanical  Busi- 
ness. 

MECHANICAX  CONTRIVANCE 

See  Vehicles  and  Other  Mechanical  Ck>n- 
trivances. 

The  words  '^scaffolding"  and  "mechani- 
cal contrivance"  include  any  contrivance 
made  of  parts  erected  or  used  for  support  in 
or  about  the  particular  kinds  of  work  men- 
tioned in  the  statute.  Koepp  v.  National 
Enameling  &  Stamping  Co.,  139  N.  W.  179, 
184,  151  Wis.  302. 


A  box  or  floor  In  which  concr^e  is 
spread  in  laying  concrete  floors  is  a  "me- 
chanical contrivance,"  within  Laws  1897,  p. 
467,  c.  415,  §  18,  providing  that  persona  em- 
ploying or  directing  another  to  perform  labor 
in  the  erection,  repairing,  or  altering  of  a 
building  shiaJl  not  furnish,  for  the  perform- 
ance of  such  labor,  any  mechanical  contri- 
vance which  is  unsafe.  Michael  v.  Standard 
Concrete  Steel  Co.,  105  N,  Y.  Supp.'  131,  132, 
55  Misc.  Rep.  255. 


A  '*buggy,"  consisting  of  a  tongue  about 
14  feet  long>  with  two  large  wheels  at  its 
rear  end,  connected  by  an  axle,  used  to  move 
iron  beams  in  the  construction  of  a  building, 
is  not  a  ''mechanical  contrivance,"  within  the 
meaning  of  the  Employers'  Liability  Act 
(liaws  1897,  p.  467,  c.  415,  S  18),  requiring  per- 
sons employing  others  to  perform  labor  in  the 
erection  of  a  building  to  furnish  safe  and 
suitable  mechanical  contrivances.  Pluckham 
V.  American  Bridge  Co.,  79  N.  E.  1114,  186 
N.  Y.  561;  Id.,  93  N.  Y.  Supp.  748,  750,  104 
App.  IHv.  404. 

Jaok 

Labor  Law  (Consol.  Laws  1909,  o.  31)  | 
18,  provides  that  a  person  employing  or  di- 
recting another  to  perform  labor  in  the  re^ 
pairing  of  a  house,  building,  or  "structure" 
shall  not  furnish,  erect,  or  cause  to  be  fur- 
nished or  erected,  for  such  labor,  scaffolding, 
"hoists,"  stays,  or  other  mechanical  contriv- 
ances which  are  unsafe,  and  which  are  not 
such  as  to  give  proper  protection  to  a  per- 
son so  employed  or  engaged.  Held  that, 
where  a  car  repairer  was  injured  by  the 
breaking  of  the  handle  of  a  ratchet  jack  with 
which  the  body  of  a  freight  car  had  been 
hoisted  to  permit  repairs  on  the  trucks,  as 
the  body  was  being  lowered,  the  Jack,  while 
not  a  "hoist"  within  the  statute,  is  neverthe- 
less a  '^mechanical  contrivance**  furnished  by 
the  railroad  company  for  plaintiff's  use,  and 
the  car  was  a  "structure"  as  to  which  the 
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Jack  was  b^ing  used;  and  hence  the  defective 
Jack  was  within  the  statute.  Corbett  7.  New 
York  Cent  &  H.  R.  R.  Co.,  135  N.  Y.  Supp. 
137,  139,  151  App.  Div.  159. 

MEOHANIOAI.  CORPORATIOlf 

The  Pioneer  Pasteurizing  Company,  au- 
thorized by  its  articles  of  incorporation  to 
engage  in  the  business  of  buying,  manufac- 
turing, and  dealing  in  milk,  cream,  butter, 
cheese,  and  other  dairy  products,  and  pas- 
teurizing and  treating  said  milk,  and  pack- 
ing, storing,  handling,  and  selling  said  prod- 
ucts so  pasteurized  and  treated,  is  not  ex- 
clusively a  manufacturing  or  mechanical  cor- 
poration, within  Const,  art  10,  |  38,  and  its 
stockholders  are  therefore  liable  for  its  debts. 
Meen  v.  Pioneer  Pasteurizing  Co.,  97  N.  W. 
140,  141,  90  Minn.  SOL 

MECHANIOAIi  EQUTirAI.£KT 

A  "mechanical  equivalent"  is  a  thing 
which  performs  the  same  function,  and  per- 
forms that  function  in  substantially  the 
same  manner,  as  the  thing  to  which  it  is  al- 
leged to  be  an  equivalent  Maunula  v.  Sunell, 
l£i5  Fed.  535,  539  (quoting  and  adopting  the 
dfifinition  in  Walk.  Pat  [4th  Ed.]  {  354,  and 
dting  National  Hollow  Brake  Beam  Co.  v. 
Interchangeable  Brake  Beam  Co.,  106  Fed. 
693,  45  C.  C.  A.  554;  New  Departure  Bell  Co. 
V.  Bevin  Bros.  Mfg.  Co.,  64  Fed.  859;  Na- 
tional Typographic  Co.  v.  New  York  Typo- 
graph  Co.,  46  Fed.  114;  Columbus  Watch  Co. 
V.  Robbins,  64  Fed.  384,  12  C.  C.  A.  174;  Ide 
V.  Trorlicht,  Duncker  &  Renard  Carpet  Co., 
115  Fed.  137,  149,  53  O.  C.  A.  841;  Shelby 
Steel  Tube  Co.  ▼.  Delaware  Seamless  Tube 
Co.,  151  Fed.  64). 

The  term  ''mechanical  equivalent,"  as 
used  in  the  patent  law,  means  that  each  of 
the  ingredients  comprising  the  invention  cov- 
ers every  other  ingredient  which  in  the  same 
arrangement  of  the  parts  will  perform  the 
same  functions,  if  that  was  well  known  as 
a  proper  substitute  for  the  one  described  in 
the  speqiflcation  at  the  time  of  the  patent. 
Denning  Wire  &  Fence  Co.  v.  American  Steel 
ft  Wire  Co.  of  New  Jersey,  169  Fed.  793,  803, 
95  C.  C.  A.  259;  American  Steel  &  Wire  Co. 
V.  Denning  Wire  &  Fence  Co.,  160  Fed.  108, 
120. 

"The  term  'mechanical  equivalent,'  when 
applied  to  the  interpretation  of  a  pioneer  pat- 
ent, has  a  broad  and  generous  signification. 
When  applied  to  a  slight  and  almost  imma- 
terial improvement,  it  has  a  very  narrow 
and  limited  meaning.  When  applied  to  that 
great  majority  of  inventions  which  falls  be- 
tween these  two  extremes,  its  significance  is 
proportioned  to  the  character  of  the  ad- 
vance or  invention  under  consideration,  and 
it  Is  so  interpreted  by  the  courts,  as  to  pro- 
tect the  inventor  against  piracy  and  the  pub- 
lic against  unauthorized  monopoly."  Uni- 
versal Brush  Co.  V.  Sonn,  146  Fed.  517,  529 
(quoting  National  Hollow  Brake  Beam  Co.  v. 


Interchangeable  Brake  Beam  Co.,  106  Fed. 
693,  45  C.  C.  A,  544);  Simmons  Mfg.  Co.  t. 
Southern  Spring  Bed  Co.,  140  Fed.  606,  607. 
72  C.  C.  A.  174  (quoting  and  adopting  the 
definition  of  Judge  Sanborn  in  National  Hol- 
low Brake  Beam  Co.  v.  Interchangeable 
Brake  Beam  Co.,  106  Fed.  710,  45  C.  C.  A. 
561);  Sanders  v.  Hancock,  128  Fed.  424^  426, 
68  O.  C.  A.  166;  MaUon  v.  William  C.  Greg; 
&  CJo.,  137  Fed.  68,  79,  69  C.  0.  A.  48. 

The  rule  applicable  to  the  determination 
of  equivalency  under  the  patent  laws  dep«*nda 
upon  the  importance  and  the  breadth  of  the 
original  invention,  and  does  not  depend  upon 
the  question  whetlier  it  was  the  first  in  the 
field  relating  to  that  subject,  but  upon  the  de- 
gree of  advanoem^it  which  the  inventioD 
has  made  in  newness  of  discovery  and  util- 
ity, for  there  may  be  as  much  merit  in  bring- 
ing on  a  large  illumination  from  a  feeble 
start  as  in  the  conception  of  the  first  becloud- 
ed idea  which  may  have  originated  in  the 
course  of  study  and  discovery  along  that  line. 
American  Can  Co.  v.  Hickmott  Asparagus 
Canning  Co.,  142  Fed.  141,  145,  73  C.  C.  A, 
359  (quoting  and  adoi^ng  Penfleld  v.  Cham- 
bers Bros.  &  Co.,  92  Fed.  630,  638,  34  C.  C 
A.  579). 

lOSCHAiriCAI.  ESTABT.THWmreTfT 

As    manufacturing    establishment,    see 
Manufacturing  Establishment. 

MXCHANIOAI.  MEANS 

The  phrase  "by  mechanical  or  other 
means,"  as  used  in  the  statute  making  it  t 
misdemeanor  for  any  person  not  licensed  to 
record  or  register,  by  mechanical  or  other 
means,  bets  or  wagers  on  trials  of  speed. 
etc.,  embraces  something  outside  the  me 
chanical  class,  and  covers  the  registration  of 
such  bets  by  means  of  the  initials  or  private 
marks  of  the  parties  written  on  cards.  State 
V.  VilUnes,  81  S.  W.  212,  213,  107  Mo.  App. 
593. 

MECHAHIOAXi  PIAKO  FLATEB 

As  musical  instrument,  see  Musical  In- 
strument. 

MEOKANIOAIi  PimSUIT 

Work  on  a  turpentine  farm  Is  not  a  ^'me- 
chanical  pursuit,"  within  the  meaning  of  Pen. 
Code  1895,  f  1039,  providing  that  convicts 
shall  not  be  employed  in  such  mechanical 
pursuits  as  will  bring  the  products  of  their 
labor  into  competition  with  the  product  ol 
free  labor.  McDonald  v.  State,  64  S.  E.  U08, 
1113,  6  Oa.  App.  339  (citing  5  Words  and 
Phrases,  p.  4462). 

The  trade  of  a  barber  is  a  "mechanical 
pursuit,"  within  the  meaning  of  Const  art  S. 
1 1,  exempting  persons  engaged  in  mechanical 
pursuits  from  an  occupation  tax ;  and  hence 
Acts  80th  Leg.  1907,  p.  273,  c  141,  imposing 
a  license  tax  on  barbers,  is  invalid.  Jackson 
V.  States  117  S.  W.  818k  81d,  55  Tex.  Cr.  B. 
557. 
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According  to  Worcester's  Dictionary,  a 
"mechanic"  is  one  employed  in  mechanical  or 
manual  labor,  and  "mechanical"  is  defined  to 
be  "employment  in  manual  labor/*  and  it  bas 
been  held  that  master  bnilders  and  contrac- 
tors who  employ  men  to  do  the  work  which 
they  merely  superintended  are  not  engaged  in 
"mechanical  pursuits."  State  v.  C.  C.  Hart- 
weU  Co.,  41  South.  444,  447,  117  La.  144  (cit- 
ing Theobalds  ▼.  Conner,  7  South.  e90,  42  La. 
Ann.  789). 

MECHAMIO'8  USH 

See  Incumbrance;  Public  Record. 
Filing,  see  File. 

A  mechanic's  lien  is  in  the  nature  of,  and 
has  been  likened  to,  a  notice  of  lis  pendens 
and  to  an  attachment.  Sawyer  v.  Shick,  120 
Pac.  581,  582,  30  Okl.  353. 

Mechanics'  liens  are  purely  a  creation  of 
statute  in  this  country,  and  were  unknown  to , 
the  common  law,  and  the  principle  on  which 
the  statutes  were  originally  enacted  was  to 
subject  land  to  a  lien  for  material  and  labor 
expended  in  the  construction  of  buildings 
which  have  by  being  placed  on  the  land  be- 
come a  part  thereof.  Joplin  Supply  Co.  v. 
West,  130  S.  W.  156,  159,  149  Mo.  App.  78. 

A  ^'mechanic's  lien"  is  a  pure  creation  of 
statute,  and  compliance  with  statutory  re- 
quirements is  necessary  to  its  validity. 
Tenth  Nat  Bank  of  Philadelphia  ▼.  Smith 
Const.  Co.,  67  Ala.  872,  878,  218  Pa.  681  (cit- 
ing Wharton  v.  Real  Bstate  Inv.  Co.,  36  Atl. 
725,  180  Pa.  726,  57  Am.  St  Rep.  629 ;  Knelly 
V.  Horwath,  57  Atl.  957,  208  Pa.  487). 

A  mechanic's  lien  is  purely  a  statutory 
creation,  and  can  only  be  maintained  by  a 
substantial  .observanoe  or  compliance  with 
the  proviaionfl  of  the  statute.  Whatever  Is 
made  necessary  to  the  existence  of  the  lien 
must  be  performed,  or  the  attempt  to  create 
it  will  be  futile.  A  substantial  adherence  to 
the  terms  of  the  statute  in  the  notice  of  lien 
is  indispensable.  Russell  v.  Hayner,  130  Fed. 
90,  92,  64  C.  C.  A.  424  (citing  PhilUps,  Mech. 
Uens  [3d  Ed.]  S  9). 

A  mechanic's  lien  is  at  most  only  a  ten- 
tative, charge  against  the  property  it  purports 
to  bind,  and  is  liable  to  be  defeated  for  lack 
of  teclinical  sufficiency,  as  well  as  by  show- 
ing th^t  the  indebtedness  or  some  consid- 
erable part  thereof  is  not  owing.  Beebe  v. 
Redward,  77  Pac.  1052,  1055,  35  Wash.  615. 

"A  'mechanics'  lien'  is  a  statutory  lien 
upon  buildings  and  other  improvements  on 
realty,  favoring  certain  classes  of  workmen, 
to  secure  them  priority  or  preference  of  pay- 
ment of  compensation  for  work  or  materi- 
als." Tommasi  v.  Archibald,  100  N.  Y.  Supp. 
367,  372,  114  App.  Div.  838. 

A  "mechanic's  Uen"  is  a  modem  statu- 
tory right  created  to  encourage  the  erection 
of  improvements,  and  to  protect  those  whose 
labor  and  material  enter  into  their  construc- 


tion.   Hammond  v.  Darlington,  84  S.  W.  446, 
449,  109  Mo.  App.  333. 

The  *^echanics'  lien"  is  a  creature  of 
the  statute.  It  exists  on  certain  conditions, 
ind^endent  of  any  special  contract.  It  is 
unknown  to  the  common  law,  and  is  a  cumu- 
lative remedy  which  may  be  concurrently 
pursued  in  connection  with  the  ordinary  ac- 
tions for  the  collection  of  debts.  Filing  the 
claim  does  not  create,  but  simply  establishes, 
the  lien.  It  changes  an  inchoate  and  defeasi- 
ble right  to  a  lien  into  a  fixed  and  definite 
incumbrance.  A  mechanic  who  files  a  claim 
for  lien  does  not  ther^y  release  his  debtor 
from  personal  liability..  So,  toOf  a  subcon- 
tractor, to  whom  the  contractor  has  given 
an  order  on  the  owner,  may  still  enforce  his 
rights  under  such  order  after  he  has  filed  his 
claim.  It  is  a  cumulative  remedy  which  may 
be  concurrently  pursued  in  connection  with 
the  ordinary  actions  for  the  collection  of 
debts.  Alberti  v.  Moore.  93  Paa  543,  547,  20 
Okl.  78,  14  L.  R.  A.  (N.  S.)  1036  (citing  Eh- 
lers  V.  Elder,  51  Miss.  495 ;  Boisot,  Mechan- 
ics' Liens,  496;  Phillips,  Mechanics'  Uens,  } 
9 ;  27  Cyc.  p.  432). 

"A  'mechanic's  lien'  is  a  statutory  quasi 
mortgage  founded  upon  consent."  Cummings 
V.  Consolidated  Mineral  Water  Co.,  61  Atl. 
353,  865,  27  R.  I.  196  (dtlng  Briggs  v.  Titus, 
13  R.  I.  188 ;  Blackmar  v.  Sharp,  60  Atl.  862, 
23  R.  L  412). 

"A  'mechanics'  lien'  is  additional  securi- 
ty given  by  statute  on  certain  conditions,  but 
does  not  in  any  way  abrogate  the  contract 
between  the  workman  and  his  employer. 
•  •  ♦  The  lien  proceedings  are  in  rem 
against  the  land,  and  the  common-law  action 
is  in  personam  against  the  employer ;"  and  a 
subcontractor  may  prosecute  a  petition  for  a 
mechanic's  lien  simultaneously  with  an  ac- 
tion at  law  against  the  contractor.  Hunt  v. 
DarUng,  59  Ati.  398,  399,  26  R.  I.  480,  69  L. 
R.  A.  497,  3  Ann.  Cas.  1098. 

A  "mechanic's  lien"  is  a  security  for  *'ex- 
tras"  supplied  under  the  terms  of  the  con- 
tract, though  the  original  contract  price,  in- 
dependent of  such  extras,  has  been  paid. 
Zollars  V.  Snyder  &,  Lacey,  94  S.  W.  1096, 
1097,  43  Tex.  Civ.  App.  120. 

"A  mechanic's  lien  on  diattels,  as  on 
real  estate,  is  simply  a  security  for  the  pay- 
ment of  a  debt  Without  indebtedness  to 
the  mechanic  there  can  be  no  Uen.  *  *  • 
The  lien  is  commensurate  with  the  amount 
due."  Tenney  v.  Anderson  Water,  Light  & 
Power  Co.,  48  S.  B.  457,  458,  69  S.  O.  430 
(quoting  Phillips,  Mech.  liens,  f  493). 


MEOHAKO-NXnnEt AI.  THERAPT 

Practice  of  science  as  practice  of  medi- 
cine^ see  Practice  of  Medicine. 

MEDIA  ANNATA 

The  '*media  annata"  (Spanish)  were  not 
'  rents  payable  half-yearly  and  incident  only  to 
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grants  by  composition,  but  were  the  half  of 
the  estimated  Income  or  rent  for  the  first  year; 
and  they  were  chargeable  not  only  on  compo- 
sition, but  on  all  grants,  titles,  and  offices 
whatever.  Trevlno  v.  Fernandezi  13  Tex. 
630,659. 

MEDICAL 

MEDICAL  ATTENDAKCE 

As  family  expense,  see  Family  Expenses. 
As  necessaries,  see  Necessaries. 
As  support,  see  Support 
Expenses  of  medical  attendance,  see  Ex- 
penses. 

To  constitute  a  medical  attendance  it  is 
not  requisite  that  a  physician  shall  attend  the 
patient  at  his  home,  as  an  attendance  at  his 
office  is  sufficient  Gllligan  v.  Supreme  Coun- 
cil of  Royal  Arcanum,  26  Ohio  Cir.  Ot  R.  42, 
43. 

BCEDICAL  COLLEGE 

As  public  institution,  see  Public  Institu- 
tion. 

MEDICAL  DEGREE 

The  words  **wlthout  having  legally  re- 
ceived the  medical  degree,"  in  section  158  of 
tile  public  health  laws  (Laws  1803,  p.  1547,  c. 
661,  as  amended  by  Laws  1895,  p.  257,  c.  398, 
and  Laws  1905,  p.  994,  c.  455),  providing  that 
one  shall  be  guUty  of  misdemeanor  who  shall 
append  the  letters  "M.  D."  to  his  name  or  as- 
sume or  advertise  the  title  of  doctor,  so  as  to 
cpnvey  the  impression  that  he  Is  a  legal  prac- 
titioner "without  having  legally  received  the 
medical  de^ree^"  or  without  having  received  a 
necessary  license,  mean  without  having  re- 
ceived a  medical  degree  such  as  legally  enti- 
tled the  holder  to  practice.  People  v.  Somme, 
104  N.  y.  Supp.  946,  947,  120  App.  Dlv.  20. 

MEDICAL  EXAMINATION 

A  "medical  examination"  of  an  applicant 
for  life  insurance  within  a  receipt  of  the  first 
annual  premium,  which  recites  that  an  appli- 
cation has  been  made,  that  the  first  annual 
premium  has  been  collected,  provided  the  ap- 
plication is  approved,  and  in  that  event  the 
insurance  will  be  in  force  from  the  date  of 
the  medical  examination,  is  a  final  examina- 
tion, and  not  an  examination  to  be  retained 
by  the  examiner,  under  an  agreement  with 
the  applicant  contemplating  a  subsequent  ex- 
amination, but  the  applicant  may  decline  to 
submit  to  another  examination,  and  there- 
by make  the  examination  final.  Northwest^ 
em  Mut  Life  Ins.  Co.  v.  Neafus,  140  S.  W. 
1026,  102S,  145  Ky.  563,  36  L.  R.  A  (N.  S.) 
1211. 

MEDICAL  EXAMINER 

As  State  officer,  see  State  Officer. 

MEDICAL  INSANITY 

"Moral  insanity"  or  **medical  insanity*'  is 
)B  perversion  of  the  sentiment  and  affections. 


Taylor  v.  McOlintock,  112  S.  W.  405,  412,  87 
Ark.  243. 

MEDICAL  PBACTITIONER 

See  Practice  of  Medicine. 

MEDICAL  TREATMENT 

As  accident  see  Accident — ^AcddentaL 

MEDICINAL  PREPARATION 

The  expression  "medicinal  preparations," 
as  used  in  Tariff  Act  March  3,  1883,  a  121, 
Schedule  A,  22  Stat  494,  means  such  articles 
as  are  of  use,  or  believed  by  the  preacriber  or 
user  fairly  and  honestly  to  be  of  use,  in  cor- 
Ing  or  alleviating,  or  palliating  or  prevent- 
ing, some  disease  or  affection  of  the  human 
frame.  Dodge  A  Olcott  v.  United  States,  130 
Fed.  624,  625. 

Adeps  laasB  aaliyflroiui 

The  term  "medicinal  preparations,"  In 
Tariff  Act  July  24, 1897,  c.  11, 1 1,  Schedule  A, 
par.  68,  includes  adeps  lanse  anhydrous  and 
adeps  lansB  cum  aqua,  which  are  highly  fin- 
ished products  of  wool  grease,  are  used  prin- 
cipally in  therapeutics,  are  sold  generally  to 
the  drug  trade,  and  are  used  to  some  extent 
In  salves  and  medicinal  soaps.  Zinkelsen  & 
Co.  V.  United  States,  167  Fed.  812,  313,  82 
0.  C.  A.  624. 

Creolin-Pearson 

Creolln-Pearson  is  not  a  medicinal  prepa- 
ration within  the  meaning  of  Tariff  Act  July 
24,  1897,  c.  11,  i  1,  Schedule  A,  par.  68. 
Merck  &  Ck).  v.  United  States,  147  Fed.  896. 

ChryMirobin. 

''Chrysarobin"  is  dutiable  as  a  drug  ad- 
vanced in  value,  under  Tariff  4ct  July  2i 
1897,  c.  11,  f  1,  Schedule  A,  par.  20,  and  not 
as  a  "medicinal  preparation,"  und^  para- 
graph 68.    Levi  V.  United  SUtes,  140  Fed.  126. 

Fmit  Juice 

Fruit  juice  which  has  been  concentrated 
and  medicated  but  is  not  used  by  itself  as  a 
medicine,  but  as  an  Ingredient  in  the  prepara- 
tion of  a  medicine,  is  not  dutiable  as  a  medici- 
nal preparation  under  paragraph  7Q,  Tariff 
Act  Oct  1,  1890,  c.  1244,  (  1,  Schedule  A 
26  Stat.  570.  O.  B.  Richard  &  Co.  v.  United 
States,  147  Fed.  891,  892. 

Gadnol 

The  commercial  meaning  of  the  term 
"medicinal  preparation"  is  the  same  as  its 
ordinary  meaning,  viz.,  a  substance  used  sole- 
ly in  medicine  and  prepared  for  the  use  of 
the  apothecary  or  physician,  to  be  adminis- 
tered as  a  remedy  in  disease.  Gaduol,  an  ex- 
tract of  cod  liver  oil,  which,  in  the  form  in 
which  Imported,  is  not  prepared  for  the  use 
of  the  apothecary  or  physician,  and  which  is 
not  dispensed  in  that  form,  is  not  a  ''medic- 
inal preparation,"  under  the  Tariff  Act  hut 
is  dutiable  as  a  "chemical  compound."  United 
States  T.  Merck  A  €k^.,  136  Fed.  817,  69  a  a 
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L  472;  Merck  v.  United  States,  126  Fed.  488, 
439. 

Gelatin  eapsulee 

Gelatin  capsules  containing  balsam  are 
dutiable  as  "medicinal  preparations,"  onder 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
A,  par.  68.  United  States  v.  Lehn  &  Fink, 
172  Fed.  171,  178, 

Gnaraaa 

"Guarana,'*  a  medicinal  drug  consisting 
of  a  dried  paste  in  the  form  of  sausage-shaped 
rolls,  this  being  the  crudest  state  in  which  it 
is  ever  imported,  and  which  before  being  used 
as  a  medicine  must  be  further  prepared.  Is 
not  dutiable  as  a  "medicinal  preparation," 
under  paragraph  68,  Schedule  A,  f  1,  c.  11* 
Tariff  Act  July  24, 1897,  but  is  free  under  the 
proYisions  of  paragraph  548,  Free  List,  {  2, 
c.  11,  of  said  act,  for  articles  "which  are 
drugs  and  not  edible  and  are  In  a  crude 
state."  Cowl  v.  United  States,  124  Fed.  475, 
476. 

Glyoerophosplutte  of  llate 

Glycerophosphate  of  lime,  though  occa- 
sionally dispensed  medicinally,  is  almost  al- 
ways used  with  other  drugs  in  preparing  elix- 
irs. Held,  not  a  "medicinal  preparation,"  but 
a  "chemical  compound,"  within  Tariff  Act 
July  24,  1897,  c.  11,  f  1,  Schedule  A,  pars.  3, 
67.  A.  KUpstein  &  Co.  y.  United  States,  167 
Fed.  535,  536,  93  C.  G.  A.  67. 

Hezametliylentetraadn 

Hexamethylentetramin  is  a  "medicinal 
preparation"  in  the  preparation  of  which 
alcohol  is  not  used,  within  the  meaning  of 
paragraph  68,  Tariff  Act  July  24,  1897,  c.  11, 
I  1,  Schedule  A.  Lehn  &  Fink  v.  United 
States,  147  Fed.  640. 

Paraldehyde 

Paraldehyde,  though  produced  from  alde- 
hyde, which  is  a  by-product  in  the  distillation 
of  alcohol,  but  contains  no  alcohol,  is  a  "me- 
dicinal preparation"  in  the  preparation  of 
which  alcohol  is  not  used,  within  the  mean- 
ing of  Tariff  Act  July  24,  1897,  c.  11,  |  1, 
Schedule  A,  par.  68.  Merck  &  Co.  v.  United 
States,  147  Fed.  895. 

Rose  water 

Orange  flower  water  and  rose  water  are 
not  dutiable  as  medicinal  preparations  under 
paragraph  68,  Tariff  Act  July  24,  1897,  c.  11, 
1 1,  Schedule  A,  but  as  unenumerated  manu- 
factured articles  under  section  6  of  said  act. 
Euler  &  Robeson  v.  United  States,  147  Fed. 
765,  766. 

Scaamoay  resin 

Scammony  resin,  prepared  from  gum- 
scammony,  or  scammony  root,  and  used  prin- 
cipally In  compounding  medicines,  is  dutiable 
as  a  "drug  advanced  in  value  or  condition," 
under  Tariff  Act  July  24,  1897,  a  11,  §  1. 
Schedule  A,  par.  20,  rather  than  as  a  "medic- 
inal preparation,"  under  paragraph  67.  Unit- 
ed States  y.  Martin,  155  Fed.  264,  265. 


MEDICINE 

As  selenee 

See  Practice  of  Medicine;  Practice  of 
Medicine  and  Surgery;  Practice  of 
Medicine,  Surgery,  and  Osteopathy. 

Practice  of  medicine  as  business,  see 
Business. 

"'Medicine'  Is  an  experimental,  not  an 
exact,  science.  All  the  law  can  do  is  to  regr 
ulate  and  safeguard  the  use  of  powerful  and 
dangerous  remedies."  Bennett  v.  Ware,  61 
S.  E.  546,  548,  4  Ga.  App.  293  (quoting  with 
approval  from  State  y.  Biggs,  46  S.  E.  401, 
133  N.  C.  729,  64  L.  B.  A.  139,  98  Am.  St 
Rep.  741). 

Am  remedial  sulistaaoe 

See  Domestic  Medicines;    Family  Medi- 
cines; Patent  Medicine. 
As  necessaries,  see  Necessaries. 
Medicinal   preparations  as   intoxicating 

liquor,  see  Intoxlcatlag  Liquor. 
Proprietary  medicine,  see  Proprietary. 

"'Medicine'  In  the  popular  sense  is  a 
remedial  substance."  State  y.  Heffernan,  65 
Atl.  284,  287,  28  R.  I.  20  (quoting  and  adopt- 
ing the  definition  In  State  v.  Mylod,  40  Atl. 
753,  755,  20  R.  I.  632,  637,  41  L.  R.  A.  428). 

Same— Amloa,  Iodine^  and  oamphor 

Tincture  of  iodine,  tincture  of  arnica,  and 
spirits  of  camphor,  when  sold  in  sealed  bot- 
tles, though  commonly  used  as  domestic  rem- 
edies, are,  neyertheless,  "medicines,"  within 
Pharmacy  Law  (Laws  1900,  c.  667)  (  200  (now 
Public  Health  Law  [Ck)nsol.  Laws,  c.  45]),  pro- 
hibltlDg,  under  penalties,  the  sale  of  medi- 
cines or  poisons  except  In  the  presence  and 
under  the  superylsion  of  a  licensed  pharma- 
cist State  Board  of  Pharmacy  y.  Matthews, 
90  N.  E.  966,  967,  197  N.  T.  353,  26  L.  R.  A. 
(N.  S.)  1013. 

Same— CIsars  and  tobaoco 

**Tobacco"  '*ln  its  manufactured  form  of 
cigars,  cigarettes,  smoking  tobacco,  chewing 
tobacco,  snuff,  and  the  lil^e,  cannot  be  said 
to  be  in  any  sense  a  drug  or  medicine,"  so 
as  to  be  a  proper  subject  of  sale  on  Sunday. 
Pennlston  v.  City  of  Newnan,  45  S.  E.  65,  66, 
117  Ga.  702. 

Saaie— Food 

The  fact  that  the  substance  employed  as 
a  remedial  agent  may  haye  yalue  as  a  food, 
and  a  tendency  to  build  up  and  restore  wast- 
ed or  diseased  tissue,  will  not  depriye  it  of 
its  character  as  a  "medicine,"  If  it  is  ad- 
ministered and  employed  for  that  purpose. 
State  y.  Bresee,  114  N.  W.  45,  47,  137  Iowa, 
673,  24  L.  R.  A.  (N.  S.)  103. 

A  "condiment"  Is  a  "food"  and  not  a 
•'medicine."  The  "International  stock  food" 
is  a  "food  or  condiment"  within  the  meaning 
of  the  Kentucky  pure  food  law  (Laws  1906,. 
p.  282,  c.  48),  and  its  sale  is  subject  to  regu- 
lation thereunder.  Sayage  y.  Scoyell«  171 
Fed.  566. 
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Same— Intozioatliie  liquors 

A  registered  pharmacist  may  sell  drugs 
and  medicine  containing  intoxicating  liquor 
or  alcohol  without  a  license  authorizing  him 
to  sell  liquor,  provided  the  drugs  and  medi- 
cines are  so  compounded  that  they  cannot  be 
used  as  a  beverage.  Tonic  bitters  containing 
30  per  cent  alcohol,  and  capable  of  being 
used  as  a  beverage,  held  a  beverage,  and  not 
a  medicine,  and  hence  could  not  lawfully  be 
sold  by  a  pharmacist  without  a  license  to  sell 
intoxicating  liquors.  McNiel  v.  Horan,  133 
N.  W.  1070,  1071,  153  Iowa,  630. 

MEDIUM 

Many  scholars  and  successful  business 
men  sincerely  believe  in  spiritualism,  and  of 
being  able,  not  by  all,  but  through  the  in- 
strumentality of  a  particular  few  naturally 
qualified  persons  called  "mediums,"  to  con- 
verse with  and  be  advised  by  the  spirits  of 
departed  friends,  and  believe  they  recognize 
the  voices  and  handwriting  of  the  dead.  It 
has  been  held  that  the  mere  fact  that  one 
entertains  such  belief  is  not  evidence  of  want 
of  testamentary  capacity.  Wait  v.  Westfall, 
68  N.  E.  271,  276,  161  Ind.  64a 

MEET— MEETING 

See  Adjourned  Meeting;  Annual  Meet- 
ing; Called  Meeting;  Gamp  Meeting; 
District  Meeting;  Legal  Meeting; 
Regular  Meeting;  Same  Meeting; 
Stated  Meeting. 

Any  subsequent  meeting,  see  Any. 

Meeting  as  assemblage,  see  Assemblage. 

Under  article  5dS,  Pen.  Code,  1S79,  pro- 
viding that,  in  order  to  reduce  a  homicide  to 
manslaughter  by  reason  of  insulting  words 
or  conduct  of  the  person  killed  towards  a 
female  relative  of  the  party  guilty  of  the 
homicide,  it  must  appear  that  the  killing  took 
place  immediately  upon  the  happening  of  the 
insulting  conduct,  or  as  soon  thereafter  as 
the  party  killing  may  meet  with  the  person 
killed  after  having  been  informed  of  the  in- 
sult, the  word  "meet"  signifies  that  the  par- 
ties were  brought  Into  such  proximity  as 
would  enable  the  defendant,  to  act  in  the 
premises,  whether  he  was  armed  or  unarmed. 
Gillespie  v.  8tate»  109  S.  W.  158, 168,  53  Tex. 
Or.  B.  167. 

MEETING  FOB  PUBLIC  WOBSHIP 

See  Public  Worship. 

MEETING  OF  CBEDITOBS 

See  First  Meeting  of  Creditors. 

MEETING  OF  MINDS 

An  assent  is  evidenced  by  a  proposition 
emanating  from  one  side  and  acceptance  of  it 
on  the  other,  such  proposition  and  acceptance 
together  constituting  what  Is  called  a  meet- 
ing of  the  minds,  and,  where  a  meeting  of  the 
minds  does  not  appear,  there  Is  no  contract 


[  Wm.  X  Lemp  Brewing  Co.  ▼.  Secor,  96  Pae. 
636,  639,  21  OkL  637. 

A  "meeting  of  minds"  essential  to  con- 
stitute a  contract  Is  the  agreement  reached 
by  the  parties  and  expressed,  and  the  "meet- 
ing of  minds"  is  not  determined  by  the  se- 
cret intention  of  the  parties,  but  by  their  ex- 
pressed intention,  which  may  be  wholly  at 
variance  with  the  former,  and  the  under- 
standing of  one  of  the  parties  to  the  agree- 
ment is  immaterial.  Hudson  v.  Columbian 
Transfer  Co.,  100  N.  W.  402,  403,  137  Midi. 
255,  109  Am.  St.  Rep.  679  (citing  Brewington 
V.  Mesker,  51  Mo.  App.  348;  9  Cyc.  pp.  2H 
578). 

MEETING  POINT 

A  contract  under  which  defendant  car- 
ried United  States  mall  required  it,  at  ''meet- 
ing points,"  to  transfer  to  connecting  trains 
the  mail  which  was  to  be  forwarded  by  such 
trains.  Held,  that  a  ''meeting  point"  was 
one  where  the  defendant's  mail  route  met 
another,  as  established  by  the  govemmeot, 
and  not  a  station  upon  the  defendant's  route, 
separated  by  a  half  mile  from  another  mail 
route,  although  trains  from  the  latter  ran 
over  said  half  mile  to  the  station  and  tbere 
connected  with,  and  received  mail  from,  the 
trains  of  the  defendant.  Johnson  t.  Boston 
&  M.  B.  Co.,  38  Atl.  267,  69  Yt  521,  522. 

MEETING  WITNESSES  FACE  TO  FACE 

See  Face  to  Face. 

MEUNCHOLIA 

See  Simple  Melancholia. 

MEMBER 

See  Active  Member. 

Of  city  oottmoil 

A  provision  in  the  charter  of  a  city  that 
the  legislative  authority  of  the  city  shall  be 
vested  in  a  council,  consisting  of  a  mayor, 
two  aldermen  elected  from  each  ward,  and 
the  city  recorder,  made  the  various  officers 
named  "members'*  of-  the  city  coumdl  within 
the  meaning  of  other  statutory  provisions. 
Blain  v.  Chippewa  Circuit  Judge,  108  N.  W. 
440,  444,  145  Mich.  59  (dissenting  opinion). 

Of  Congress 

"When  we  speak  of  a  member  of  Con- 
gress, we  refer  to  one  who  Is  a  component 
part  of  the  Senate  or  House  of  Rrepresenta- 
tives;  one  who  is  in  office — not  out  of  office; 
one  who  is  sharing  the  responsibilities  and 
privileges  of  membership."  The  words 
"member  of  Congress,"  as  used  in  the  fiwt 
provision  of  Rev.  St  |  1781,  making  It  a 
criminal  offend  for  a  member  of  Congress, 
or  any  officer  or  agent  of  the  government,  to 
agree  to  receive  or  receive  a  bribe  for  procure 
ing  or  aiding  to  procure  for  another  any  con- 
tract, office,  or  place  from  the  government,  do 
not  include  a  person  elected  to  the  office  of 
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Senator  of  the  United  States  xmtil  he  has 
been  accepted  as  member  by  the  Senate  of 
the  United  States  and  has  assumed  the  duties 
of  the  office.  United  States  7.  Dietrich,  126 
Fed.  676,  678,  681. 

Of  oovpovAtloa 

A  resolution  of  the  board  of  directors  of 
a  corporation  which  empowers  the  corpora- 
tion to  sell  its  lands  to  "members"  of  the 
corporation  authorizes  a  sale  to  the  share- 
holders who  are  not  directors  and  is  valid. 
Davis  Y.  Nueces  Valley  Irr.  Cto.,  126  S.  W. 
4,  6,  108  Tex.  243. 

Consol.  Laws,  p.  1381,  c.  23,  S  3,  subd.  8, 
provides  that  the  term  "member  of  a  corpo- 
ration*' shall  Include  every  person  having  a 
right  to  vote  for  the  election  of  directors, 
other  than  a  person  having  the  right  to  vote 
only  on  a  proxy.  Section  23  provides  that, 
''unless  otherwise  provided  in  the  certificate 
of  incorporation,"  every  stockholder  shall  be 
entitled  at  every  meeting  to  one  vote  for 
every  share  standing  In  his  name  on  the 
books.  Section  24  provides  that  the  certifi- 
cate of  incorporation  may  provide  that,  at 
all  elections  of  directors,  each  stockholder 
shall  be  entitled  to  as  many  votes  as  wlU 
equal  the  number  of  his  shares  multiplied  by 
the  number  of  directors  to  be  elected,  and 
that  he  may  cast  all  of  such  votes  for  a  single 
director,  or  may  distribute  them  among  the 
number  to  be  voted  for,  or  any  two  or  more 
of  them,  as  he  may  see  fit,  which  right,  when 
exerdsed,  shall  be  deemed  cumulative  voting. 
Held,  that  the  phrase  "unless  otherwise  pro- 
vided in  the  certificate  of  incorporation,"  at 
the  beginning  of  section  23,  does  not  relate 
only  to  cumulative  voting  permitted  by  sec- 
tion 24,  but  permits  the  certificate  of  incor- 
poration to  provide  what  voting  right  classes 
of  stockholders  shall  possess;  and  as  It  is 
lawful  for  different  classes  to  agree  that  one 
class  shall  have  no  right  to  vote  on  ques- 
tions relating  to  the  management,  and  such 
agreement  does  not  contravene  public  policy, 
the  Legislature  did  not  intend  to  comiiel 
every  class  to  hold  the  right  to  vote,  or  pro- 
hibit formation  of  a  corporation  depriving 
preferred  stockholders  of  voting  power.  Peo- 
ple ex  reL  Browne  v.  Eeonig,  118  N.  Y.  Supp. 
136,  137,  133  App.  Div.  766. 

Of  fftmily  or  household 

Person  of  the  family  synonymous,  see 
PersoiL 

The  ''members"  of  a  man's  family  are 
his  wife  and  children.  The  phrase  certain- 
ly does  not,  as  usually  understood,  include 
the  servants  who  may  be  casually  employed 
in  his  kitchen.  Grand  Lodge,  A.  O.  U.  W., 
of  New  Jersey,  v.  Gandy,  53  4a  142,  147,  63 
N.  J.  Ed,  e&SL 

A  member  of  a  fraternal  beneficiary  so- 
ciety lived  with  friends,  none  of  whom  were 
dependent  on  him;  and,  while  he  paid  no 
boardf  they  expected   compensation   at  his ' 


death.  Held,  that  the  wife  of  the  person  in 
whose  home  the  member  lived  was  not  a 
member  of  his  family,  within  Laws  1895,  p. 
440,  c.  86,  §  1,  relating  to  payment  of  death 
benefits.  Supreme  Gommandery,  U.  O.  G.  C, 
V.  Donaghey,  72  Aa  419,  75  N.  H.  197. 

A  party  to  be  a  member  of  a  family 
within  the  meaning  of  the  homestead  article 
of  the  Constitution  must  be  a  member  in 
good  faith.  A  man  and  his  wife  purchased 
two  lots,  not  exceeding  half  an  acre,  in  a 
city,  in  1885,  and  resided  there  until  their 
death,  in  1898.  They  had  two  children,  one 
a  son,  married  in  1876,  and  the  other  a 
daughter,  married  in  1887,  and  who  resided 
with  her  parents  until  her  death,  in  1889, 
leaving  two  children.  Her  husband  with  one 
child  removed  to  a  home  of  his  own,  but  his 
daughter  remained  with  her  grandparents 
under  the  understanding  that  they  were  to 
educate  and  support  her  as  long  as  she  lived, 
which  they  did  until  the  death  of  the  grand- 
mother in  February,  1898,  and  the  grandfa- 
ther in  September  of  the  same  year.  There 
was  no  legal  adoption  of  such  granddaughter 
by  either  of  her  grandparents.  Held,  that 
such  granddaughter  was  a  member  of  the 
family  of  her  grandfather  at  the  time  of  his 
death.  Adams  v.  Clark,  37  South.  734,  736, 
48  Fla.  205. 

The  constitution  of  a  fraternal  order  pro- 
vided that,  on  the  death  of  a  member,  the 
person  designated  as  beneficiary  should  be 
entitled  to  the  benefit  fund,  provided  the  ben- 
eficiary should  *'be  one  or  more  members  of 
his  family  or  •  *  •  related  to  or  *  *  • 
dependent"  on  him.  A  ceilificate  issued  to 
a  member  designated  his  wife  as  beneficiary. 
Subsequently  the  parties  were  divorced.  The 
member  died  without  exercising  his  right  to 
change  the  beneficiary.  Held,  that  the  wife 
was  entitled  to  the  benefit  fund. — Schmidt  v. 
Hauer,  111  N.  W.  966,  067,  139  Iowa,  631. 

The  word  "person"  as  used  in  Rev.  St. 
Mo.  1899,  S  570,  providing  for  service  of  a 
summons  by  leaving  a  copy  of  the  petition 
and  writ  at  defendant's  usual  place  of  abode 
with  some  person  of  his  family,  is  synony- 
mous with  the  word  ''member"  as  used  in  a 
i*etum  showing  that  a  copy  of  the  writ  and 
petition  was  left  with  a  member  of  defend- 
ant's family.  The  words  may  be  used  inter- 
changeably. One  could  not  be  a  person  of  a 
family  without  being  a  member,  nor  could 
he  be  a  member  without  being  a  person. 
Colter  V.  Luke,  108  S.  W.  008,  609,  129  Mo. 
App.  702. 

Of  lire  department 

Under  Civil  Service  Law  (Laws  1899,  p. 
809,  c.  370)  §  21,  as  amended  by  Laws  1904, 
p.  1694,  c.  697,  providing  that  no  person  hold- 
ing a  position  who  shall  have  been  a  member 
of  a  volunteer  fire  department  shall  be  re- 
moved from  such  position  except  for  cause 
shown  after  hearing,  a  coroner's  clerk,  who 
became  a  member  of  the  fire  department  for 
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the  express  purpose  of  taking  adTantage  of 
the  act,  and  who  was  not  a  resident  of  the 
district  in  which  he  became  a  member,  was 
not  a  "member  of  a  volunteer  fire  departr 
ment"  within  the  meaning  of  the  act  Peo- 
ple ex  rel.  Schulum  v.  Harburger,  116  N.  Y. 
Supp.  994,  995,  132  App.  DIt.  260. 

The  word  "firemen"  in  the  statute  of 
1902  (P.  li.  1902,  p.  793),  for  the  purpose  of 
providing  and  maintaining  a  fund  to  pension 
"firemen'*  and  their  families,  is  synonymous 
with  "members  of  the  fire  department."  A 
lineman,  a  watchman,  and  a  veterinary  sur- 
geon, who  are  members  of  the  Newark  Paid 
Fire  Department,  are  entitled  to  membership 
in  the  corporate  association  organized  by 
the  department  under  the  provision  of  the 
statute  of  1902  (P.  L.  1902,  p.  793),  for  the 
purpose  of  providing  and  maintaining  a  fund 
to  pension  "firemen"  and  their  families. 
Lefflngwell  v.  Kiersted,  65  Atl.  1029,  1030,  74 
N.  J.  Law,  407. 

Of  Indian  tribe 

82  Stat  641,  relating  to  the  Ghoctaws 
and  Ghickasaws  commonly  known  as  the 
"Stpplemental  Agreement,"  section  3,  defines 
the  word  "member"  as  used  in  the  "Supple- 
mental Agreement"  as  meaning  a  member  or 
citizen  of  the  Choctaw  or  Chickasaw  tribe 
of  Indians  in  Indian  territory  and  does  not 
include  freedmen.  Frame  v.  Blvens,  189 
Fed.  785,  788. 

Of  Iiesislatnre 

In  Const,  art.  8,  S  15,  providing  that  no 
bill  shall  be  passed  unless  it  shall  have  been 
printed  and  placed  on  the  desks  of  the  mem- 
bers in  its  final  form  at  least  three  calendar 
legislative  days  prior  to  its  final  passage, 
the  word  "members"  means  the  members  of 
the  Legislature,  not  the  members  of  the 
Senate  and  Assembly,  merely  as  such,  and 
is  sufilcieutly  complied  with  where  a  bill  orig- 
inating in  one  house  is  prints  and  placed 
on  the  desk  of  each  member  of  both  hous- 
es ahd  every  amendment  made  thereto  as 
printed  and  placed  on  the  desks  of  the  mem- 
bers of  the  house  in  which  the  bill  originated 
is  also  printed  and  placed  on  the  desks  of  the 
members  of  the  other  house,  so  that  the  bill 
in  its  final  form  is  on  the  desk  of  each  mem- 
ber of  each  house  of  the  Assembly  for  at 
least  three  days  prior  to  its  final  passage. 
"People  ex  rel.  Hatch  v.  Reardon,  77  N.  B. 
970-972,  184  N.  T.  431,  8  L.  R.  A.  (N.  S.) 
814,  112  Am.  St  Rep.  628,  6  Ann.  Cas.  515. 

Of  police  force 

The  chief  of  police  of  a  city  Is  a  "mem- 
ber of  the  police  force"  of  the  city,  and 
amenable  to  an  order  established  by  the 
board  of  police  examiners,  created  by  the 
charter  of  the  city,  providing  that  no  mem- 
ber of  the  police  force  should  be  permitted 
to  b6  a  delegate  to  any  caucus  or  take  part 
in  any  political  canvass.  Brownell  v.  Rus- 
sell, 57  Ati.  103,  104,  76  VL  326. 


See  Certain  Ascertained  Membership. 
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'Membership"  in  a  social  and  beneficial 
association  is  in  itself  a  personal  right,  espe- 
cially when  the  purposes  of  the  assodatioQ 
include  amelioration  or  improvement  of  tbe 
condition  under  which  the  members  obtain 
their  livelihood,  and  the  holder  of  such  a 
riglit  is  entitled  to  be  protected  in  its  en- 
joyment against  any  unauthorized  act  or  pro- 
ceeding on  the  part  of  his  fellow  members, 
either  as  individuals  or  in  their  ofllcial  or 
collective  capacity,  by  which  his  enjoyment 
of  such  right  will  be  impaired  or  destroyed. 
Dingwall  v.  Amalgamated  Ass'n  of  Street 
Railway  Employes  of  America,  88  Pac  597, 
599,  4  Cal.  App.  565. 

MEMBERSHIP  OOBPOBATIOK 

A  building  association  organized  under 
Laws  N.  Y.  1851,  p.  234,  c.  122,  as  amended, 
for  the  purpose  of  aiding  its  members  in  ac- 
quiring real  estate,  making  improvements 
thereon,  and  the  accumulation  of  a  fund  to 
be  returned  to  its  members  who  do  not  ob- 
tain advances  on  their  shares  when  the  funds 
to  the  credit  of  the  share  shall  amount  to 
1100,  the  par  value  thereof,  is  not  a  "stock 
corporation"  as  defined  by  General  Corpora- 
tion Law  (Laws  1892,  p.  1801,  c  687)  S  3, 
subd.  2,  defining  a  "stock  corporation"  as  one 
having  stock  divided  into  shares,  but  is  a 
"membership  corporation"  in  which  tlie  cor- 
poration entity  discharges  its  duties  by  act- 
ing as  trustee  for  funds  contributed  oy  the 
members  to  mature  the  shares  and  seeing 
that  the  moneys  contributed  by  the  members 
under  their  mutual  agreements  are  properlv 
used  in  maturing  the  shares,  and  the  de- 
mands of  equity  can  only  be  satisfied  by 
holding  each  member  to  his  contract,  not  so 
much  with  the  corporation  as  with  the  Indi- 
vidual  members.  Preston  v.  Reinhart,  96 
N,  Y.  Supp.  851.  852,  109  App.  Div.  781. 

Under  a  statute  defining  a  "membership 
corporation"  to  mean  "a  corporation  hereaft- 
er incorporated  under  this  chapter,  or  hereto- 
fore incorporated  under  any  law  rei)ealed  by 
this  chapter,  but  does  not  include  a  member- 
ship corporation  created  by  special  law,**  and 
defining  a  cemetery  corporation  as  "any  cor- 
poration heretofore  created  for  cemetery  pur- 
poses, under  a  law  repealed  by  this  chapter 
or  hereafter  created  under  this  article,"  a 
cemetery  association  organized  under  a  prior 
special  law  not  repealed  by  the  later  Ian* 
is  not  a  "membership  corporation**  within 
the  meaning  of  the  later  law.  in  re  Owensi 
79  N.  Y.  Supp.  1114.  1115,  79  App.  Div.  236. 

MEMORANDUM 

As  contract,  see  Contract. 
By  reason  of  any  memorandum,  see  By 
Reason  of. 

Statute  of  f^ravds 

A  "memorandum"  of  a  contract  must  In- 
clude all  its  material  features,  so  that  no  re- 
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sort  to  parol  teetlmony  Is  necessary,  except 
to  show  tbe  situation  of  the  parties  and  the 
ai^lication  of  the  language  to  the  subject- 
matter.  The  memorandum  of  a  contract 
within  the  statute  of  frauds,  may  consist  of 
several  distinct  writings,  provided  they  are 
so  related  that  the  particular  paper  signed 
by  the  party  to  be  charged  can  be  held  to  be 
an  approval  of  the  other  documents  in  which 
the  terms  of  the  contract  are  set  forth.  One 
employed  under  a  verbal  contract,  void  un- 
der the  statute  of  frauds,  was  discharged. 
He  subsequently  wrote  to  his  employer  a 
letter  reciting  the  terms  of  the  contract. 
The  employer  replied  by  letter  reciting :  "As 
for  the  talk  I  had  with  you  when  you  applied 
for  the  situation,  I  expected  much  from  you. 
That  is  why  I  offered  you  a  large  salary." 
Held,  that  the  employer  did  not  consent  to 
the  terms  of  the  contract  as  stated  by  the 
employ^,  essential  to  constitute  a  sufficient 
memorandum  to  bind  him.  Gulfport  Cotton 
Oil,  Fertilizer  &  Mfg.  Co.  v.  Reneau,  48 
South.  292,  203,  94  Miss.  904,  136  Am.  St. 
Rep.  607. 

The  phrase  *'note  or  memorandum,"  as 
used  in  the  statute  of  frauds,  does  not  mean 
written  evidence  must  be  comprised  of  a 
single  statement,  but  that  letters,  telegrams, 
hills,  receipts,  or  other  forms  of  writing  evi- 
dencing the  contract  of  the  parties  may  con- 
stitute the  note  or  memorandum  within  the 
statute.  There  was  a  sufficient  "note  or  mem- 
orandum" of  a  contract  of  sale  to  charge  the 
buyers  under  the  statute  of  frauds,  where 
they  wrote:  "We  have  examined  the  cordu- 
roys thoroughly,  and  find  we  cannot  pos- 
sibly use  them.  Those  goods  were  sold  to 
us  at  first."  "We  do  not  mean  to  cancel 
our  order  on"  them,  etc.  *'If  you  have  per- 
fect goods  on  hand  to  deliver  to  us,  we  are 
ready  to  accent  same  at  prices  sold" — though 
the  letters  were  written  after  the  sale  and 
in  terms  repudiate  the  buyers'  liability  for  an 
alleged  breach  of  warranty.  J.  Spencer 
Turner  Co.  v.  Robinson,  105  N.  Y.  Supp.  98, 
101,  55  Misc.  Rep.  280. 

A  memorandum  to  satisfy  the  statute  of 
frauds  must  contain  the  substantial  terms  of 
the  contract,  expressed  with  such  certainty 
that  they  may  be  understood  from  the  con- 
tract, or  some  other  writing  to  which  it  re- 
fers, without  resort  to  parol  evidence.  A 
memorandum  of  a  contract  of  sale  of  person- 
alty need  not,  to  be  sufficient  within  the  stat- 
ute of  frauds,  fix  the  place  of  delivery,  since, 
in  the  absence  of  such  a  stipulation,  the  law 
fixes  the  place  of  delivei-y.  A  written  accept- 
ance of  a  written  olfer  to  sell  personalty  is 
not  necessary,  to  constitute  a  sufficient  mem- 
orandum under  the  statute  of  frauds.  A 
memorandum  of  a  contract  of  sale  of  person- 
alty, as  evidenced  by  a  letter  by  the  buyer 
reciting,  **Beg  to  confirm  purchase  of  *  *  • 
100  B/S  cotton  ♦  •  ♦  at  12  cents  f .  o.  b. 
•  •  •  Septemt>er  delivery,"  and  a  letter 
written  by  the  seller  reciting:    "Your  con-' 


flrmation  of  tbe  purchase  of  one  bales  cotton 
delivery.  You  make  it  September  deliverju 
when  it  should  be  October.  I  am  virilling  te 
put  up  margin  for  faithful  performance  oi 
contract,"  etc.,  is  a  sufficient  ''memorandum," 
within  Code  1906,  I  4779,  providing  that  a 
contract  of  sale  of  personalty  is  Invalid  un- 
less some  memorandum  in  writing  is  made 
and  signed  by  the  jmrty  to  be  charged,  Wil- 
lis V.  Ellis,  53  South.  498,  499,  98  Miss.  19t 
Ann.  Cas.  1913A,  1039. 

However  sufficient  as  a  memorandum  oC 
a  sale  to  satisfy  the  statute  of  frauds  might 
be,  a  paper  purporting  merely  to  be  a  state- 
ment of  account  charging  M.  with  |4,000  ap 
the  price  of  lots,  and  crediting  him  with 
$250,  and  containing  a  printed  direction,  sign- 
ed by  him,  for  the  deed  to  be  made  to  him, 
is  not  such,  where  the  money  was  paid  and 
such  Instrument  given  after  the  promise  to 
M.  that  a  contract  of  sale  of  a  particula,r 
character  containing  the  full  terms  of  the 
proposed  purcliase  was  to  be  executed.  Co- 
lonial Park  Estates  v.  Massart,  77  Atl.  275, 
278.  112  Md.  648. 

A  "memorandum"  of  a  contract  for  the 
sale  of  land  failing  to  state  the  consideration 
is  not  a  sufficient  "memorandum  or  note  in 
writing"  to  satisfy  the  statute  of  frauds. 
Bradley  Real  Estate  Co.  v.  Bobbins,  103  S. 
W.  777.  778,  7  Ind.  T.  94. 

The  ''note  or  memorandum"  required  by 
the  statute  of  frauds  is  such  a  written  decla- 
ration of  the  parties  to  the  agreement  ab 
will  relieve  the  court  from  relying  on  parol 
evidence  to  ascertain  the  subject  of  the  con- 
tract It  need  not  state  the  terms  of  the 
contract  as  to  the  consideration,  which  may 
be  proved  by  parol  even  if  to  do  so  involves 
a  contradiction  of  the  memorandum.  It  may 
consist  of  two  or  more  writings  signed  by  the 
party  to  be  charged  shown  to  refer  to  the 
same  subject-matter  and  describing  the  sub- 
ject of  the  contract  so  that  it  may  be  identi- 
fied. Campbell  v.  Preece,  118  S.  W.  373,  374, 
133  Ky.  572  (citing  Camp  v.  Moreman,  82 
S.  W.  179,  84  Ky.  635). 

A  memorandum  of  an  agreement  for  a 
lease  for  a  longer  term  than  one  year  must 
contain  the  terms  of  the  lease,  the  time  it  is 
to  begin,  the  conditions  upon  which  it  is  exe- 
cuted, and  must  set  forth  the  respective 
rights,  duties,  and  obligations  of  the  parties. 
McKnlght  V.  Broadway  Inv.  Co.,  145  S.  W. 
377,  382,  147  Ky.  535. 

The  mere  indorsement  and  deposit  for 
collection  of  a  check  tendered  In  payment  for 
a  right  of  way  is  not  a  sufficient  "memoran- 
dum," within  Revisal  1905,  |  976,  which  re- 
quires a  conveyance  of  an  interest  in  land 
to  be  in  writing.  Leach  v.  Fosburgh  Lumber 
Co.,  75  S.  E.  716,  717,  159  N.  C.  532 ;  Moore^ 
Keppel  &  Co.  v.  Ward,  76  S.  E.  807,  808,  7} 
W.  Va.  393,  43  L.  R.  A.  (N.  S.)  390. 

A  mere  indorsement  of  the  name  of  the 
owner  of  property  on  the  check  given  by  a 
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pi*ospectlye  purchaser  for  earnest  money  Is 
not  a  note  or  memorandum  In  writing,  as  re- 
quired by  the  statute  of  frauds.  Koenlg  ▼. 
Dohm,  70  N.  E.  1061, 1064,  209  IlL  468. 

Defendant  gave  plaintiff  an  order  for 
goods  amounting  to  $329.60,  November  25, 
1910,  having  previously  given  two  other  or- 
ders, and  also  one  of  later  date.  There  was 
no  sufficient  memorandum  to  satisfy  the 
statute  of  frauds,  because  not  signed  by  de- 
fendant On  January  11,  1911,  defendant 
by  letter  requested  plaintiff  not  to  ship  any 
goods  before  March  10,  1911,  or  some  time 
later,  and  on  receiving  a  bill,  dated  March 
27, 1911,  again  wrote  requesting  plaintiff  not 
to  ship  any  goods  for  the  present  stating 
that  the  amount  called  for  by  the  bill  was 
more  than  he  had  ordered  or  would  want 
and  requested  shipment  of  one-half  of  the 
amount  with  the  September  dating;  other- 
wise, he  could  not  accept  the  goods.  Held, 
that  such  letters,  not  being  physically  at- 
tached to  the  memorandum,  could  not  be 
used  in  connection  therewith  to  make  out  a 
sufficient  "memorandum"  of  the  sale  within 
the  statute  of  frauds.  Roaring  Spring  Blank 
Book  Co.  V.  Lesser,  133  N.  Y.  Supp.  1032, 
1033,  75  Misa  Rep.  617. 

A  letter  from  a  vendee  to  a  vendor 
stating  but  a  part  of  the  terms  of  a  parol 
contract  for  the  sale  of  land  is  not  a  "mem- 
orandum of  the  oral  contract,'*  which  will 
take  the  contract  out  of  the  statute  of  frauds. 
BoKlglan  V.  Booklovers*  Library,  79  N.  B. 
7C9,  770,  193  Mass.  444. 

Where  letters  from  the  vendors'  agent 
to  a  person  who  represented  the  purchaser 
In  some  capacity,  either  as  agent,  broker,  or 
go-between,  and  from  the  vendors'  agent  to 
a  bank  which  was  to  hold  the  deed  In  es- 
crow, contained  the  names  of  the  parties  to 
the  sale,  the  description  of  the  property,  the 
consideration,  and  all  the  terms  and  condi- 
tions of  the  sale,  the  letters  constituted  a 
sufficient  "memorandum"  to  satisfy  the  stat- 
ute of  frauds.  Bronx  Inv,  Co.  v.  National 
Bank  of  Commerce  of  Seattle,  92  Pac.  380, 
881,   47   Wash.   566. 

Where  letters  passing  between  buyer  and 
seller  of  certain  goods  did  not  disclose  the 
kind  or  quantity  of  goods  or  purchase  price, 
and  contained  no  reference  either  to  mem- 
orandum made  by  salesman  at  the  time  he 
received  an  order  or  to  an  invoice  made  by 
the  seller  when  the  goods  were  shipped,  and 
it  was  impossible  from  the  letters  to  ascer- 
tain the  terms  of  the  sale,  they  were  insnffl- 
dent  to  constitute  a  '^memorandum,"  with- 
in the  statute  of  frauds.  Evans  v.  Pelta,  181 
N.  T.  Supp.  411,  412,  146  App.  Div.  749. 

Letters  addressed  to  a  third  person,  stat- 
ing and  affirming  a  contract,  may  be  used 
against  the  writer  as  a  "memorandum"  of 
the  contract,  and  are  sufficient  evidence  of 
the  contract  to  warrant  the  court  In  giving 
effect  to  It    Nicholson  v.  Dover,  58  S.  £.  444, 


446,  145  N.  O.  18,  18  L.  R.  A.  (N.  8.)  167  (dt- 
ing  Brown,  Statute  of  Frauds,  1 354a ;  BlizeU 
V.  Burnett,  49  N.  C.  254,  60  Am.  Dec.  744). 

A  letter  admitting  an  oral  agreement  to 
buy  land  is  Insufficient  under  Rev.  St  c  113. 
§  1,  par.  4,  requiring  such  contracts  to  be 
evidenced  in  writing,  where  it  fails  to  set 
up  the  terms  previously  agreed  upon,  and 
particularly  omits  any  reference  to  the  pur- 
chase price.  Under  Rev.  St  c.  113,  1 1,  par. 
4,  requiring  a  contract  for  a  sale  of  lands  to 
be  evidenced  in  writing,  signed  by  the  party 
to  be  charged,  or  his  duly  authorized  agent, 
all  essential  terms  of  the  contract  must  ap- 
pear, including  the  amount  of  the  purchase 
price  where  the  contract  contains  a  stipula- 
tion as  to  price,  so  that  no  part  of  the  agree- 
ment need  be  proved  by  parol  evidence. 
Thurlow  V.  Perry,  77  Atl.  641,  642,  107  Me. 
127. 

The  entry  in  the  seller's  account  boolt  is 
not  a  memorandum  sijzned  by  the  party  to  be 
charged  within  Gen.  St  1906,  §  2518,  mak- 
ing contracts  for  sale  of  goods  void.  In  the 
absence  of  certain  circumstances,  IncIadtDg  t 
memorandum  in  writing  of  the  contract  sign- 
ed by  the  party  to  be  charged.  United  Hard- 
ware-Furniture Co.  V.  Blue,  52  South.  364, 
366,  59  Fla.  419,  35  L.  R.  A.  (N.  S.)  1038. 

The  note  or  memorandum  required  bj 
Rev.  St  c  113,  §  4,  to  make  a  sale  valid  as 
against  the  statute  of  fraud.s,  need  not  be  in 
a  single  writing,  but  it  is  sufficient  if  letters 
signed  by  the  party  to  be  charged  or  his 
agent  contain  by  direct  statement  or  by  ref- 
erence to  letters  written  by  the  other  party 
all  the  essential  parts  of  the  bargain.  Wey- 
mouth ▼.  Goodwin,  75  Atl.  61,  62,  105  Me. 
510. 

Meobaalc's  lien 

The  word  "memorandum,"  as  used  in  a 
statute  requiring  a  mechanics'  lien  dalmant 
to  file  a  written  memorandum  signed  by  him 
asserting  his  claim,  has  no  peculiar  mean- 
ing. The  statute  means  no  more  than  *^ 
writing  signed  by  him  asserting  his  claiOL*' 
Nor  does  the  use  of  the  word  "claim"  sipii- 
fy  that  the  particulars  of  the  contract  or 
items  of  the  account  are  to  be  set  forth. 
This  word  obviously  refers  to  the  claim  of 
a  lien.  Tlie  date  when  the  job  was  com- 
pleted or  the  pay  became  due  need  not  ap- 
pear in  the  absence  of  statutory  require- 
ment. The  object  of  the  memorandum  re- 
quired to  be  filed  in  the  clerk's  ofl^ce  is  to 
give  notice  to  the  owner  and  persons  deal- 
ing with  the  property  that  It  stands  charg- 
ed with  the  payment  of  the  bills  for  labor 
and  material  which  went  into  it  under  sooh 
a  contract  as  entitles  the  claimant  to  lii< 
lien.  Baldwin  v.  Spear  Bros.,  64  AtL  235, 
236,  237,  79  Vt  43. 

MEMORY 

See  Disposing  Mind  and  Memory ;  Sound 
Mind  and  Memory. 
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"Memory"  Is  the  pow^r  of  retaining 
knowledge  in  the  mind.  State  ▼.  Coyne,  114 
S.  W.  8,  12,  214  Mo.  344,  21  L.  R.  A.  (N.  S.) 


The  regularly  kept  and  original  books 
of  a  corporation  identified  as  snch  by  the 
proper  custodians,  and  constituting  the  rec- 
ords of  the  business  transactions  of  the  cor- 
poration, required  by  Civ.  Code,  §  377,  to  be 
kept  by  all  corporations  for  profit,  are  admis- 
sible in  an  action  between  other  parties 
without  further  preliminary  proof,  as  consti- 
tntiiig  the  "memory"  of  the  transaction  of  the 
corporation.  Hurwltz  v.  Gross,  91  Pac.  109, 
111,  5  GaL  App.  614. 

MEN 

See  Bunco  Men;   Business  Men;  Masses 
of  Men. 

Rev.  Codes,  §  8536,  requires  iron-bonnet- 
ed safety  cages  with  doors  in  mine  shafts 
OTer  300  feet  deep  to  be  used  in  lowering 
and  hoisting  the  employes  thereof,  and  that 
the  doors  must  be  closed  "when  lowering  or 
hoisting  the  men."  Held,  that  the  words 
"the  men"  imported  the  singular  as  well, 
and  that  the  statute  required  the  closiug  of 
the  doors  during  the  hoisting  or  lowering  of 
one  or  more  of  the  men  in  the  course  of  his 
eiaployment,  and  was  not  complied  with  by 
a  closing  of  the  doors  only  when  the  shifts 
of  men  employed  In  the  mine  were  being 
lowered  or  hoisted  at  the  usual  time  of 
diaDging  the  workmen.  Osterholm  v.  Bos- 
ton &  Montana  Consol.  Copper  &  Sllrer  Min- 
ing Co.,  107  Pac.  499,  602,  40  Mont.  508. 

MENACE 

As  threat,  see  Threat. 

'^Menace"  is  defined  as  the  show  of  an 
intent  to  inflict  evil;  a  threat;  indication 
of  probable  evil  or  catastrophe  to  come ;  that 
which  menaces ;  an  impending  eril.  Worley 
T.  State,  71  S.  E.  153,  155»  136  Ga.  231. 

A  "menace"  is  defined  to  be  the  show  of 
an  intention  to  inflict  evil.  It  is  to  act  in  a 
threatening  manner,  and  any  overt  act  of  a 
threatening  character,  short  of  an  actual  as- 
sault, is  a  ''menace."  Rossi  v.  State,  68  S. 
E.  56,  58,  7  Ga.  App.  732 ;  Price  v.  State,  72 
S.  E.  908,  910,  137  Ga.  71  (quoting  and  adopt- 
ing the  definition  in  Gumming  v.  State,  27  S. 
£.  177,  99  Oa.  662). 

To  call  a  man  a  liar  and  raise  a  stick  to 
strike  him,  If  in  anger,  is  a  menace  of  vio- 
lence, and  constitutes  a  breach  of  a  bond  to 
keep  the  peace,  under  Pen.  Code  1895,  §§ 
1238,  1239.  Rumsey  v.  Bullard,  63  S.  B.  921, 
5  Ga.  Ai^.  802. 

^Menace"  is  generally  regarded  as  syn- 
onymous with  •threat."  It  may  have  other 
meanings.  On  a  prosecution  for  murder,  an 
instmctlon  that  mere  words  or  menaces,  ir- 
respective  of  how   aggravating,    do   not  of 


themselves  constitute  provocation  for  the 
commission  of  murder  in  any  degree,  was 
not  objectionable  on  the  theory  that  the 
word  ^'menaces'*  was  equivalent  to  an  overt 
act,  especially  in  view  of  an  instruction  in 
which  the  proper  distinction  between  words 
and  threats  and  overt  acts  was  clearly 
drawn*  Lynch  ▼.  People,  79  PaC;  101j5,  88 
Colo.  128. 

Civ.  Code,  I  1569,  defines  "duress"  as  (1) 
the  unlawful  confinement  of  a  person;  (2) 
unlawful  detention  of  the  property  of  any 
such  person;  (3)  confinement  of  such  per- 
son, lawful  in  form,  bat  fraudulently  ob- 
tained. Section  1570  defines  "menace"  as  con- 
sisting of  the  duress  specified  in  subdivisions 
1  and  2,  and  unlawful  and  violent  injury  to 
the  person  and  property  of  such  person,  or 
injury  to  his  character.  Defendant  demand- 
ed the  right  to  purchase  boxes  from  plain- 
tiff at  an  alleged  contract  price,  which  con- 
tract, in  fact,  did  not  exist,  but  plaintiff  re- 
fused to  sell  at  less  than  practically  the 
market  price,  which  was  higher  than  the  al- 
leged contract  price.  It  was  practically  im- 
possible to  then  buy  the  boxes  elsewhere, 
and  they  were  essential  to  the  continuance 
of  defendant's  business,  and  defendant  claim- 
ed It  was  coerced  into  paying  the  price  charg- 
ed therefor.  Held,  that  some  element  of 
compulsion  or  threatened  exercise  of  power 
over  the  person  or  property  to  compel  pay- 
ment must  be  present  to  constitute  duress, 
and  defendant  was  not  compelled  by  duress 
to  purchase  and  pay  the  price  charged  for 
the  boxes.  Standard  Box  Co.  v.  Mutual  Bis- 
cuit Co.,  103  Pac.  938,  943,  10  CaL  App.  746. 

MENINGITIS 

See  ETucephalo  Meningitis. 

MENS  REA 

"Mens  rea" — guilty  mind — while  a  neces- 
sary element  of  most  criminal  offenses,  is,  in 
some  offenses,  presumed  from  the  facts  prov- 
ed. Brown  ,v.  State  (Del.)  74  Atl.  836,  837,  7 
PennewiU,  159,  25  L.  R.  A.  (N.  S.)  661. 

MENTAL 

MENTAI*  AGONY  OB  ANGUISH 

Anguish  as  Induding,  see  Anguidl 

"Mental  anguish"  is  a  high  degree  of 
mental  suffering,  and  not  mere  disappoint- 
ment or  regret.  Gerock  v.  Western  Union 
Telegraph  Co.,  60  S.  E.  637,  646,  147  N.  C.  1 ; 
Hancock  v.  Western  Union  Tel.  Co.,  49  S.  E. 
952,  953,  137  N.  C.  497,  69  L.  R.  A.  403. 

The  term  "mental  anguish,'*  recognized 
by  statute  as  a  ground  of  action  against  a 
telegraph  company,  applies  only  to  social  and 
personal  matters,  and  not  to  business  af- 
fairs. The  statute  does  not  authorize  recov- 
ery for  vexation  caused  the  sender  of  a  tel- 
egram because  of  dishonor  of  a  ched^  Ifor  imH- 
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ore  to  deliver  the  telegram  in  time.  Capers 
V.  Western  Union  Tel.  Co.,  50  S.  E.  537,  538, 
71  S.  C.  29.  Nor  for  worry  over  the  possible 
loss  of  a  position.  Western  Union  Telegraph 
Co.  V.  Shenep,  104  S.  W.  154,  155,  83  Ark. 
476,  12  L.  B.  A  (N.  S.)  886,  119  Am.  St  Bep. 
145. 

Mental  anguish  or  suffering,  as  used  in 
the  statute  authorizing  a  recovery  of  dam- 
ages for  mental  anguish  or  suffering,  means 
distress  or  serious  pain  as  distinguished  from 
annoyance,  regret,  or  vexation.  Mental  an- 
guish is  intense  mental  suffering.  Johnson  v. 
Western  Union  Telegraph  Co.,  62  S.  E.  244, 
245,  81  S.  O.  235,  17  L.  B.  A.  (N.  S.)  1002,  128 
Am.  St.  Rep.  905. 

In  order  to  recover  damages  under  the 
"mental  anguish"  doctrine,  it  is  necessary 
that  the  mental  anguish  suffered  be  real  and 
with  cause,  and  not  merely  the  result  of  a 
too  sensitive  mind  or  a  morbid  imagination. 
Western  Union  Telegraph  Co.  v.  Archie,  121 
S.  W.  1045,  1046,  92  Ark.  59. 

Mental  worry,  distress,  grtef,  and  mortifi- 
cation are  proper  elements  of  mental  suffer- 
ing for  which  an  injured  person  can  recover ; 
recovery  not  being  limited  to  the  form  of 
mental  suffering  described  as  physical  pain. 
Merrill  V.  Los  Angeles  Gas  &  Electric  Co.,  Ill 
Pac.  534,  540,  158  Cal.  499,  31  L  R.  A.  (N.  S.) 
559,  139  Am.  St  Rep.  134. 

Allegations  in  a  petition,  in  an  action 
against  a  sheriff  and  his  deputy,  that  they 
wrongfully  and  unlawfully  entered  into  a 
house  and  premises  occupied  by  plaintiff  un- 
der a  lease  and  dispossessed  him,  and  put  his 
household  goods  and  personal  property  in  the 
public  highway,  and  so  put  plaintiff  to  great 
trouble  and  distress,  properly  authorize  a  re- 
covery for  humiliation  and  mortification,  or 
any  phase  of  "mental  anguish,"  since  the 
word  "distress,"  being  a  generic  term,  in- 
cludes anguish  or  suffering,  both  of  mind  and 
body,  and  since  "humiliation"  and  mortifica- 
tion are  simply  phases  of  mental  anguish. 
Perkins  v.  Ogilvie,  146  S.  W.  735,  738,  148 
Ky.  309. 

Allegations  that  plaintiff  was  humiliated, 
mortified,  and  shamed  by  being  put  off  a  train 
at  a  place  where  she  was  compelled  to  expose 
her  person  in  alighting  showed  'Cental  dis- 
tress," though  that  was  not  alleged  in  terms. 
International  &  G.  N.  R.  Co.  v.  Hood,  118  S. 
W.  1119,  1122,  65  Tex.  Civ.  App.  334. 

"M^ital  suffering"  wUl  be  implied  from 
illness  accompanied  by  physical  pain.  Inter- 
national &  G.  N.  B.  Co.  V.  Johnson,  95  S.  W. 
595,  596,  48  Tex.  Civ.  App.  147  (citing  Texas 
^  P.  Ry.  Co.  r.  Curry,  64  Tex.  85;  Houston, 
E.  &  W.  T.  R.  Co.  V.  Simpson  [Tex.]  81  S.  W. 
353 ;  Brown  v.  Sullivan,  10  S.  W.  288,  71  Tex. 
470;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Ruble 
[Tex.]  65  S.  W.  1127).  See,  also,  Ousley  v. 
Hampe,  105  N.  W.  122,  123,  128  Iowa,  675. 

There  is  a  clear  distinction  between 
"mental  suffering"  and  ^'impairment  of  the 


mental  faculties."    Gagnier  v.-  Fargo,  96  N. 
W.  841,  843,  12  N.  D.  219. 

MEMTAIi  CAPACITT 

"Mental  capacity"  to  execute  a  deed  does 
not  mean  that  the  grantor  comprehends  the 
legal  effect  of  the  words  employed;  but,  if 
the  nature  and  effect  of  the  instrument  as  a 
conveyance  of  property  is  understood,  he  pos- 
sesses sufficient  mental  capacity,  and  mere 
weakness  of  intellect  from  sickness  or  old  age 
is  no  ground  for  avoiding  a  deed  in  the  ab- 
sence of  fraud  or  undue  influence.  Moor- 
head  V.  Scovelr  60  Ati.  13,  15,  210  Pa.  446. 

The  test  of  ''capacity"  to  make  a  deed  is 
whether  the  grantor  at  the  time  fully  under- 
stood, realized,  and'  appreciated  the  probable 
results  and  consequences  of  the  transaction. 
CorpoFatitijI^' of  Members  of  Church  of  Jesus 
Christ  offfeatter-Day  Saints  v.  Watson,  83 
Pac.  731i  738,  30  Utah,  126. 

The  test  of  "mental  capacity"  necessary 
to  make  a  valid'  deed  is  that  the  grantor  Is 
capable  of  understanding  in  a  reasonable 
manner  the  nature  and  effect  of  the  act  in 
which  he  is  engaged.  The  requisite  mental 
capacity  is  present  where  the  grantor  Is  ca- 
pable of  understanding  in  a  reasonable  man- 
ner the  nature  and  effect  of  the  deed,  and  of 
comprehending  apd  protecting  his  own  inter- 
ests in  ordinary  business  affairs.  Fitzgerald 
V.  Allen,  88  N.  E.  240,  248,  240  lU.  80  (dtlng 
Ring  V.  Lawless,  60  N.  B.  881,  190  III.  520). 

No  particular  degree  of  mental  capacity 
is  essential  to  enable  one  to  execute  a  deed, 
the  test  being  whether  the  grantor  had  at 
the  time  sufficient  mental  capacity  to  under- 
stand the  nature  of  the  transacticm,  and  as- 
sent thereto.  Wampler  v.  Harrell,  72  S.  E. 
135,  138,  112  Va.  635. 

To  render  a  deed  void  on  the  ground  of 
the  grantor's  mental  incapacity,  it  must  ap- 
pear that  his  mental  infirmity  rendered  him 
incapable  of  understanding  the  nature  of 
his  act,  and  mere  infirmity  of  mind  or  body, 
not  amounting  to  such  incapacity  to  under- 
stand, is  insufficient  Du  Bose  v.  Kell,  71 
S.  B.  371,  376,  90  S.  O.  196. 

That  a  grantor  was  advanced  in  years 
and  somewhat  enfeebled  in  mind  by  sickness 
is  not  sufficient  to  make  him  mentally  in- 
competent to  execute  a  deed,  where  he  had 
sufficient  mental  capacity  to  comprehend 
naturally  the  transactions  in  which  he  was 
engaged  at  the  time  the  deed  was  executed. 
McLaughlin  v.  McLaughlin,  89  N.  E.  646, 
647,  241  111.  366. 

One  who  is  capable  of  exercising  thought, 
reflection,  and  judgment,  who  knows  what  he 
is  doing,  and  has  sufficient  memory  and  un- 
derstanding to  comprehend  the  nature,  and 
character  of  the  transaction,  has  sufficient 
"mental  capacity"  to  make  a  valid  note. 
Rogers  v.  Rogers  <Del.)  66  AtL  374,  375.  6 
Pennewlll,  267. 
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The  assignment  by  a  fatber  of  bis  In- 
terest In  his  life  policy  to  his  son  a  few  days 
before  death  is  akin  to  a  testamentary  act, 
and  the  mles  regarding  mental  capacity  and 
undue  Influence  applicable  to  a  testator 
ought  to  be  applied.  Mental  capacity  of  in- 
sured to  make  an  assignment  of  life  Insur- 
ance means  Intelligence  sutBdent  to  under- 
stand the  act  he  is  about  to  perform,  the 
property  he  possesses,  what  disposition  he  Is 
making  of  It,  and  the  persons  and  objects  of 
his  bounty.  Borchers  v.  Barckers,  122  S.  W. 
357,  360,  143  Mo.  App.  72. 

Coa.tri1imt#rj  nesUgenoe 
*The  word  'experience'  means  to  have 
practical  acquaintance  wlth^  which  is  equiva- 
lent to  knowledge,  and  the  word  'capacity,' 
In  the  sense  in  which  It  was  used  (in  an  in- 
struction requiring  of  a  boy  the^xerelse  of 
care  and  prudence  equal  to  hfs  i^Adty,  etc.), 
means  capability  or  skill  a9  affiled  to  the 
business  in  which  he.was  eng/ged."  And 
an  instruction  requiring  a  findl2&  that  plain- 
tiff did  not  use  such  caire-  and  precaution  as 
a  person  of  his  age  and  experience  would 
have  ordinarily  used  under  the  circumstances 
as  a  prerequisite  to  the  finding  of  contribu- 
tory negligence  was  proper,  and  not  objec- 
tionable for  failure  to  use  the  words  "capaci- 
ty/* ••age,"  "knowledge,**  and  "experience.** 
Stanley  ▼.  Chicago,  M.  &  5t  P.  By.  Co.,  87 
S.  W.  112,  113,  112  Mo.  App.  eOl. 

An  instruction  on  contributory  negli- 
gence of  a  child  having  experience  as  to  the 
dangers  of  playing' upon  a  turntable,  which 
requires  the  Jury  to  consider  "her  age,  In- 
teingence,  and  capacity,*'  Is  bad  as  omitting 
the  element  of  "experience";  this  element  not 
being  included  in  the  term  "capacity."  Lake 
Erie  &  W.  B.  Co.  V.  KUnkrath,  81  N.  E.  377, 
378,  227  111.  439. 

The  word  "capacity"  does  not  Include 
experience;  and,  when  used  with  reference 
to  mentality  in  an  Instruction  on  the  law  of 
ordinary  care  governing  children,  It  means 
ability  to  learn  by  experience.  Fowler  v. 
Chicago  &  B.  I.  B.  Co.,  85  N,  B.  298,  299, 
234  111.  619. 

Responsibility  for  orime 

The  test  of  mental  capacity  to  commit 
crime  is  the  power  to  distinguish  moral  .or 
legal  right  from  moral  or  legal  wrong,  and 
to  recognize  the  particular  act  charged  as 
moral  or  legal  wrong.  State  T.  Jackson,  69 
8.  B.  883,  886,  87  S.  C.  407. 

TestiM»e«tar7  oapaeity 

The  words  'Cental  capacity,*'  while  more 
gen&nd  and  perhaps  less  definite,  necessarily 
Include  the  idea  expressed  in  the  phrase 
^'sufficient  strength  of  mind  and  memory." 
Barricklow  v.  Stewart,  72  N.  E.  128,  180, 
163  Ind.  438. 

The  test  of  whether  testator  had  sufli- 
dent  mental  capacity  to  execute  a  valid 
will  is  whether  at  the  time  he  understood 
the  nature  of  the  transaction,  and  intelligent- 


ly assented  to  the  provisions  of  the  will. 
Wampler  ▼.  Harrell,  72  S.  B.  185,  138,  112 
Va.  685. 

■ 

The  test  of  "mental  capacity*'  sustaining 
a  wUl  is  sufficient  understanding  to  com- 
prehend the  nature  of  the  transaction,  the 
nature  and  extent  of  one's  property,  and  to 
whom  he  desires  to  give  it.  Glbony  v.  Fos- 
ter, 130  S.  W.  314,  322,  230  Mo.  106. 

MEITTAI.  OOMPETENCT 

See^  also,  Mental  Capacity. 

''Mental  competency*'  in  a  testator  does 
not  require  the  sagacity,  analytical  powers, 
astuteness,  and  soundness  of  Judgment  requi- 
site to  the  making  of  Just  such  a  contract, 
in  every  instance,  as  an  experienced,  skillful, 
and  shrewd  man  would  make.  It  suffices 
that  a  person  In  making  a  will  or  executing 
an  Instrument  to  operate  as  one  knows  what 
proi)erty  he  has,  and  what  he  wants  to  do 
with  it.  Mere  infirmity  of  mind  and  body 
is  insufficient  to  overcome  the  legal  presump- 
tion of  mental  capacity  In  one  who  has  ex- 
ecuted a  will,  deed,  contract,  or  other  in- 
strument Bade  v.  Feay,  61  S.  B.  348,  850, 
63  W.  Va.  166. 

Where  In  a  will  contest  it  was  claimed 
that  proponent,  who  was  the  residuary  lega- 
tee, had  exercised  undue  influence  over  tes- 
tatrix in  procuring  the  will,  and  it  appeared 
that  he  superintended  the  making  of  the  will 
and  obtained  therefrom  a  large  portion  of 
testatrix's  estate,  though  he  was  not  of  kin 
to  her,  to  the  exclusion  of  many  of  her 
relatives,  the  term  "mental  competency** 
under  such  circumstances  Included  the  abili- 
ty of  testatrix  to  understand  the  meaning 
and  effect  of  the  residuary  clause'  of  the 
wUL  Cooper  v.  Harlow,  128  N.  W.  259,  261, 
163  Mich.  210. 

MEKTAI.  DiaQtrALXFIOATIOH 

Witness 

A  witness  who  has  a  "mental  disquali- 
fication*' Is  one  who  has  not  the  capacity  to 
receive,  to  record,  and  to  recall  impressions 
and  to  testify  intelligently  concerning  them. 
Batterton  v.  State,  107  S.  W.  826,  827,  52 
Tex.  Cr.  R.  881  (quoting  and  adopting  the 
definition  In  2  Elliott,  Bv.  |  700). 

MENTAIi  distress  AND  INJUBT 

See  Mental  Agony  or  Anguish. 
As  cruelty,  see  Cruelty. 

MENTAI.  FAOUIiTIES 

See  Impairment  of  Mental  FacultleB. 

MENTAL  INCAPAOITT 

See,  also.  Mental  Capacity. 

No  definite  rule  can  be  laid  down  de- 
fining "mental  incapacity**  which  will  apply 
in  all  cases  and  on  which  the  court  can  rely 
as  a  foundation  for  granting  or  refusing  the 
prayer  of  a  bill  to  set  aside  a  conveyance. 
The  mental  incapacity,  however,  as  a  sole 
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ground  for  setting  aside  a  conveyance,  must 
be  such  as  leaves  the  person  affected  with- 
out understanding  to  know  the  consequences 
of  his  own  act  Allen's  Adm'r  v.  Allen's 
Adm'rs.  64  AtL  1110,  1115,  79  Vt  173. 


MENTAI.  8VFFEBING 

See  Mental  Agony  or  Anguish. 

As  personal  injury,  see  Personal  Injury. 

MENTAL  UNSOITNBNESS 

"Mental  unsoundness"  which  exempts 
from  responsibility  for  what  otherwise  would 
be  an  offense  denotes  a  mind  so  far  devoid  of 
understanding  that  it  is  unable  to  distinguish 
between  right  and  wrong,  and  is  therefore 
without  freedom  of  moral  action.  Common- 
wealth V.  HalloweU,  72  AtL  S45,  846,  223  Pa. 
494. 

MENTAIiLT   INGOBCPETEMT 

The  phrases  "Incompetent,"  "mentally  in- 
competent," and  "incapable*"  as  used  in  arti- 
cle 15,  c.  86,  §§  5485,  5486,  Comp.  Laws  1909, 
mean  any  person  who,  though  not  insane,  is, 
by  reason  of  old  age,  disease,  weakness  of 
mind,  or  from  any  other  cause,  unable,  unas- 
sisted, to  properly  manage  and  take  care  of 
himself  or  his  property,  and  by  reason  thereof 
would  be  likely  to  be  deceived  or  imposed 
upon  by  artful  or  designing  persons.  Shelby 
V.  Farve,  126  Pac.  764,  765,  33  Okl.  651. 

The  term  "mentally  incompetent  to  have 
the  charge  and  management  of  his  property," 
within  the  statute  relating  to  the  appoint- 
ment of  guardians,  means  mental  incapabil- 
ity to  do  so.  In  re  Streiff,  97  N.  W.  189,  191, 
119  Wis.  566,  100  Am.  St.  Rep.  903  (citing 
In  re  Leonard's  Estate,  95  Mich.  295,  54  N. 
W.  1082); 

MENTION 

Any  way  mentioned,  see  Any. 

Of  dutiable  articles 

At  the  time  of  the  arrival  of  claimant  at 
the  port  of  New  York  as  a  passenger  from  a 
foreign  country,  a  treasury  regulation  provid- 
ed that  merchandise  intended  for  sale  and  of 
the  value  of  $500  or  over  could  not  be  ex- 
amined on  the  pier,  but  must  be  regularly  en- 
tered at  the  custom  house  and  appraised. 
Claimant  in  her  declaration  made  on  landing 
listed  certain  articles  and  "one  trunk  for  pub- 
lic stores";  that  being  the  place  where  im- 
ported merchandise  goes  for  examination  and 
appraisal.  Later  she  filed  regular  written 
entry  at  the  custom  house,  and  with  it  dupli- 
cate consular  invoice  of  the  contents  of  the 
trunk,  which  consisted  of  dutiable  merchan- 
dise of  over  $500  in  value.  Held,  that  the 
description  In  claimant's  declaration  was  suf- 
ficient, and  that  her  filing  of  the  Invoice  at 
the  custom  house  later  was  a  compliance  with 
Rev.  St  i  2802,  which  requires  aU  dutiable 
articles  to  be  "mentioned  to  the  collector"  "at 
the  time  of  making  entry."  United  States  v. 
One  Trunk,  184  Fed.  317,  318,  106  C.  O.  A.  459. 


Of  after-born  child 

2  Rev.  St.  (1st  Ed.)  pt  2,  c.  6,  tit  1.  art 
3,  §  49,  as  amended  by  Laws  1869,  p.  40,  c 
22,  provides  that  a  child  bom  after  the  mak- 
ing of  his  parent's  wUl,  not  **provided  for  nor 
in  any  way  mentioned  in  such  will,"  shall 
take  as  if  the  parent  died  intestate.  Held, 
that  the  words  "In  any  way  mentioned"  indi- 
cate that  the  expression  was  to  be  used  In  the 
broadest  possible  sense,  so  as  to  cover  any 
form  of  reference  that  showed  that  a  testator 
had  in  mind  the  possibility  of  after-bom 
children,  and  where  a  testator  gave  his  estate 
to  his  wife  to  her  own  use,  and  that  of  her 
heirs  forever,  and  provided  that  in  case  of 
her  death  during  the  lifetime  of  the  testator, 
leaving  issue,  the  issue  would  take  the  estate, 
and,  if  the  wife  should  die  leaving  no  lawful 
issue,  the  estate  should  be  divided  in  accord- 
ance with  t|^  intestate  laws,  and  testator  at 
the  time  of^e  execution  of  the  will  was  a 
married  man,  but  had  no  ciiUdren,  a  diild 
born  after  testator's  death  was  mentioned  in 
the  will,  and  he  was  bound  by  it,  and  could 
not  take  as  if  the  testator  had  died  Intestate. 
Stachelberg  v.  Stacbelberg,  101  N.  Y.  Supp. 
178,  180,  52  Misc.  Rep.  22. 

A  testator,  when  without  children,  exe- 
cuted a  will,  which,  after  making  certain 
specific  legacies,  left  the  residue  of  his  estate 
to  his  wife,  and  after  the  birth  of  a  son,  but 
before  the  birth  of  two  daughters,  he  added  a 
codicil  directing  what  disposition  should  be 
made  of  his  property  "la  the  event  of  the 
death  of  myself,  wife,  and  child  or  children 
at  one  and  the  same  time."  Held,  that  there 
was  no  such  "mention"  of  an  after-born  child 
as  was  contemplated  by  Rev.  St  (1st  Ed.)  pt, 
2,  c.  6,  tit  1,  art  3, 1  49,  as  amended  by  Laws 
1869,  p.  40,  c.  22,  providing  that  whenever  a 
testator  shall  have  a  child  bom  after  the 
making  of  his  last  will,  and  shall  die  leaving 
it  unpro\'ided  for,  such  child  shall  succeed  to 
the  same  portion  that  he  would  be  entitled  to 
if  his  parent  had  died  intestate,  and  hence 
the  survi\'ing  daughters  were  entitled  to 
share  in  his  estate  as  the  statute  provides. 
Tavshanjian  v.  Abbott  115  N.  Y.  Supp.  938, 
940,  130  App.  Div.  863. 

Where  a  will  made  prior  to  the  birth 
of  any  children  devised  testator's  property 
to  his  wife,  and  provided  that  In  case  she 
should  have  any  children  at  testator's  death 
the  will  should  remained  unchanged,  a  child 
bom  prior  to  testator's  death  was  "men- 
tioned" in  the  will  within  the  meanliig  of  Ky. 
St  1903,  (  4847,  providing  that  a  will,  made 
prior  to  the  birth  of  a  child,  wherein  any 
child  testator  might  have  is  not  provided  for 
or  mentioned,  shall  be  construed  as  if  the  de- 
vises therein  had  been  Iknlted  on  the  death 
of  the  child  under  the  age  of  21  years,  un- 
married and  without  issue,  especially  in  view 
of  sections  4842  and  4848,  providing  that  cer- 
tain (dasses  of  diildren  and  granchUdren  who 
are  neither  provided  for  nor  txstrsnuXj  exdud- 
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ed  hj  the  will,  but  pnly  pretennitted,  shall 
inherit  as  in  case  of  intestacy.  Logan  y. 
Bean's  Adm'r,  87  S.  W.  lUO,  120  Ky.  712. 

Under  Rev.  St  1895,  art.  5345,  providing 
that  a  will  made  when  testator  had  no  child 
livlDg,  wherein  any  child  he  might  have  is 
Dot  provided  for  or  mentioned,  shall  be  void 
on  the  birth  of  a  child,  etc.,  whether  the  nn- 
bom  child  is  mentioned  in  the  will  is  to  be 
determined  by  construing  its  language  with 
reference  to  the  circumstances  and  knowledge 
of  the  testator,  the  word  "mentioned"  mean- 
ing "referred  to,"  rather  than  designated  by 
name,  and  the  failure  to  make  provision  must 
be  accidental  to  avoid  the  will;  and  hence 
the  will  of  a  wife,  executed  when  in  an  ad- 
vanced state  of  pregnancy,  which  devised  the 
bulk  of  her  realty  to  her  husband,  and  de* 
▼ised  her  undivided  interest  in  her  father's 
homestead  to  persons  named,  which  devise 
was  to  be  void  in  case  of  living  issue  bom  of 
her  body,  mentioned  the  unborn  child,  for 
she  must  have  known  the  practical  certainty 
that  a  chUd  would  be  born  to  her,  and  the 
provision  that  the  device  is  to  be  void  in  case 
of  issue  bom  obviously  refers  to  the  expected 
child.  Pearce  v.  Pearce,  134  S.  W.  210,  214, 
m  Tex.  73. 

MERCANTILE 

The  word  "mercantile,"  In  Its  ordinary 
acceptation,  means  pertaining  to  the  business 
of  merchants,  and  is  concerned  with  trade  or 
the  buying  and  selling  of  commodities.  Peo- 
ple r.  Federal  Security  Co.  99  N.  E.  668,  669, 
255  ni.  561;  H.  H.  Kohlsaat  &  Co.  v.  O'Con- 
nell,  99  N.  B.  689,  690,  255  111.  271. 

"Mercantile"  is  defined  thus:  "Of  or  per- 
taining to  merchants,  or  the  traffic  carried  on 
by  merchants,  having  to  do  with  trade  or 
commerce;  trading;  commercial."  Carr  v. 
Riley,  84  N.  B.  426,  428,  198  Mass.  70. 

The  term  ''mercantile  pursuits'*  in  Bankr. 
Act  July  1,  1898,  c.  541,  f  4b,  making  corpora- 
tions principally  engaged  in  such  pursuits 
subject  to  the  act,  is  to  be  given  its  common 
and  generally  understood  meaning,  and  in- 
cludes only  corporations  engaged  in  the  buy- 
ing and  selling  of  commodities.  Zugalla  v. 
International  Mercantile  Agency,  142  Fed. 
927,  930,  74  C.  O.  A.  97. 


mining  or  mercantile  pursmlts,"  as  naed  in 
Bankr.  Act  1898,  limiting  corporations  wlii<^ 
may  be  forced  into  bankruptcy  to  such  as 
are  engaged  principally  in  manufacturing, 
trading,  printing,  publishing,  mining,  or  mer- 
cantile pursuits,  is  to  be  taken  in  its  natural 
and  usual  meaning,  and  any  corporation 
which  does  not  come  within  such  meaning 
cannot  be  put  into  bankruptcy.  A  building 
and  loan  association  organised  to  accumulate 
a  fund  from  contributions  of  Its  members 
from  which  loans  were  to  be  made  to  assist 
members  in  purchase  of  real  estate,  the> 
profits  of  which  business  were  divided  among 
its  members,  is  not  a  corporation  engaged 
principally  in  trading  or  mercantile  pursuits 
within  the  act.  In  re  New  York  Building 
Loan  Banking  Co.,  127  Fed.  471,  472. 

Bnyins  and  sellins  stocks 
A  corporation  engaged  in  buying  and 
selling  stocks  and  bonds  is  engaged  in  a 
''mercantile  pursuit,*'  within  section  106  of 
the  Revenue  Law  (Hurd's  Rev.  St  1911,  c. 
120),  prohibiting  the  state  board  of  equaliza- 
tion from  assessing  companies  organized  for 
mercantile  purposes.  People  v.  Federal  Se- 
curity Co.,  99  N.  10.  668,  669,  256  IlL  661. 

Coaly  ard 

A  coalyard,  wherein  coal  mined  by  Its 
owner  is  cleaned,  assorted,  and  stored  and 
from  which  it  Is  sold.  Is  a  "mercantile  in- 
stitution or  establishment,*'  within  Child  La- 
bor Act  (Hurd's  Rev.  St.  1911,  c  48),  pro- 
hibiting the  employment  of  a  child  under  the 
age  of  14  years  in  any  mercantile  institution 
or  establishment,  and  is  also  a  manufactur- 
ing establishment,  factory,  or  workshop,  since 
that  phrase  as  used  in  the  statute  has  the 
meaning  given  to  it  by  the  Child  Labor  Act 
of  June  9,  1897  (Laws  1897,  p.  90),  defining; 
the  words  "manufacturing  establishment, 
factory,  or  workshop"  to  mean  any  place 
where  goods  or  products  are  manufactured 
or  repaired,  dyed,  cleaned  or  sorted,  stored 
or  packed  for  sale.  Purtell  v.  Philadelphia 
&  Heading  Coal  &  Iron  Co.,  99  N.  E.  899,  902. 
256  111.  110.  43  L.  B.  A.  (N.  S.)  198,  Ann. 
Cas.  1913B,  335. 


The  word  "mercantile'*  means  having  to 
do  with,  or  engaged  in,  trade,  or  the  buying 
of  comraodlties ;  and  a  corporation  organized 
to  make  bakers*  goods  and  restaurant  sup- 
plies, and  sell  them,  was  organized  for  "mer- 
cantile puri)oses,**  within  the  tax  law.  H.  H. 
Kohlsaat  &  Co.  v.  0*ConneIl,  99  N.  E.  689, 
cno,  255  lU.  271  (citing  5  Words  and  Phrases, 
p.  4477). 

Bvildins  a&d  loan  assoeiatioa 

The  phrase  "engaged  principally  In  man- 
afactoring,     trading,    printing,     publishing, 

8  Wns.&  P.2n  Seb.~24 


Production  and  supply  of  eleetrioity 

I  A  corporation  engaged  in  generating  elec^ 
tricity,  transmitting  it,  and  selling  power  or 
light  to  consumers,  is  neither  a  "manufactur- 
ing" nor  a  "mercantile"  corporation  within 

!  the  meaning  of  Bankr.  Act  July  1,  1898,  c. 

\  541,  I  4b,  as  amended  by  Act  Feb.  6,  1903, 
c.  487,  S  3,  and' is  not  subject  to  adjudicati<»ii 
as  an  involuntary  bankrupt.  In  re  Hudson 
River  Electric  Power  Co.,  173  Fed.  934,  941. 

Prodnetion  and  transportation  of  gas 

Bouvier  thus  defines  "merchandise":  A 
term  including  all  those  things  which  mer- 
chants sell,  either  wholesale  or  retail,  as 
dry  goods,  hardware,  groceries,  drugs,  etc. 
It  is  usually  applied  to  personal  chattels 
only,  and  to  those  which  are  not  required  for 
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food  or  immediate  support,  but  such  as  re- 
main after  having  been  used,  or  which  are 
used  only  by  a  slow  consumption.  The  Cen- 
tury Dictionary  defines  it:  In  general,  any 
movable  object  of  trade  or  traffic;  that 
which  is  passed  from  hand  to  hand  by  pur- 
chase or  sale;  spedflcally,  the  objects  of 
commerce;  a  commercial  commodity  or  com- 
mercial commodities  in  general;  Uie  staple 
of  a  mercantile  business;  commodities, 
goods,  or  wares  bought  and  sold  for  gain. 
A  gas  company  which  makes,  transports 
through  pipes,  and  sells  gas  to  special  cus- 
tomers within  a  limited  area  is  not  prin- 
cipally engaged  in  mercantile  pursuits,  with- 
in the  meaning  of  Bankr.  Act  July  1, 18d8,  c 
541,  i  4b,  as  amended  by  Act  Feb.  5,  1903, 
c  487,  i  8.  In  re  Hudson  River  Blectric 
Power  Co.,  173  Fed.  034,  952. 

Graia,  bond,  and  stock  broker 

Where  a  corporation  was  organized  to 
carry  on  a  general  stock,  bond,  grain,  and 
brokerage  business  and  was  authorized  to 
trade  on  its  own  behalf  in  stocks,  bonds, 
grains,  etc.,  and  lease  and  dispose  of  real 
and  i)ersonal  property,  it  was  subject  to  ad- 
judication as  a  bankrupt  corx>oration  en- 
gaged in  "trading  or  mercantile  business." 
In  re  H.  R.  Leighton  &  Co.,  147  Fed.  311,  314 
(citing  Coll.  Law  &  Pr.  Bankr.  [5th  Ed.]  p. 
64;  In  re  Surety  Guaranty  &  Trust  Co.,  121 
Fed.  73,  56  C.  C.  A.  654 ;  In  re  Pacific  Coast 
Warehouse  Co.,  123  Fed.  749;  In  re  Cam- 
eron, 96  Fed.  756;  In  re  New  York  Build- 
ing-Loan Banking  Co.,  127  Fed.  471;  In  re 
Snj'der  &  Johnson  Co.,  133  Fed.  806;  In  re 
United  States  Hotel  Co.,  134  Fed.  225,  67  C. 
C.  A.  153,  68  L.  R.  A.  588). 

The  business  of  a  stockbroker  may  be 
carried  on  by  a  limited  partnership,  within 
Code  Pub.  Gen.  Laws,  art  73,  §  1,  authoriz- 
ing the  formation  of  limited  partnerships  for 
the  transaction  of  any  "mercantile,  mechani- 
cal, manufacturing  or  banking  business,"  and 
declaring  that  the  provision  shall  not  au- 
thorize any  such  partnership  for  the  purpose 
of  making  insurance ;  for  sales  and  purchas- 
es of  bonds,  stocks,  and  other  securities  are 
mercantile  transactions.  Safe  Deposit  & 
Trust  Co.  V.  Cahn,  62  Atl.  819,  826,  102  Md. 
530. 

Hot^ 

A  corporation  engaged  principally  in 
running  hotels  is  not  engaged  principally  in 
"mercantile*"  pursuits,  so  as  to  be  liable  to 
be  adjudged  an  involuntary  bankrupt  Toz- 
away  Hotel  Co.  v.  J.  L.  Smathers  &  Co.,  30 
Sup.  Ct  263,  264,  216  U.  S.  439,  54  L.  Ed. 
558;  In  re  United  States  Hotel  Co.,  134 
Fed.  225,  227,  67  C.  C.  A.  153  (citing  Hall 
V.  Cooley,  11  Fed.  Cas.  217). 

UTory  and  boarding  stable 

A  "merchant"  is  a  person  who  is  en- 
gaged in  the  business  of  buying  and  selling, 
one  who  buys  in  order  to  sell.    A  corporation 


organized  to  conduct  i^  general  livery  and 
boarding  stable  business,  and  engaged  In 
buying,  keeping,  and  hiring  its  horses  and 
vehicles  for  profit  and  keeling,  feeding,  and 
caring  for  the  horses  and  vehicles  of  others 
for  hire,  not  being  engaged  in  buying  and 
selling  horses  and  vehicles  or  feed  as  a  busi- 
ness, is  not  a  trading  corporation  or  one  en- 
gaged chiefiy  in  "mercantile**  pursuits  with- 
in Bankr.  Act  July  1, 1898,  c  541,  i  4,  d.  'V 
providing  that  such  corporations  may  be- 
come bankrupt  Gallagher  v.  De  Lancey 
Stables  Co.,  158  Fed.  381,  382. 

A  corporation,  the  i»incipal  businesB  of 
which  is  the  keeping  of  a  boarding  stable  to 
feed  and  care  for  horses  for  hire,  is  not  sub- 
ject to  adjudication  as  a  corporation  engaged 
principally  in  mercantile  and  trading  pu^ 
suits;  such  term  embracing  corporations 
whose  principal  business  is  the  buying  and 
selling  of  goods  in  the  ordinary  course  of 
trade.  In  re  Willis  Cab  ft  Antomobile  Oo.. 
178  Fed.  118,  114. 

Iinmbor  dealer 

A  firm  engaged  in  buying  standing  tim- 
ber in  large  quantities,  and  cutting  and  saw- 
ing the  same,  and  selling  the  lumber,  is  en- 
gaged in  a  "trading  or  mercantile  business," 
within  Oen.  St.  1902,  i  2342,  providing  for 
the  assessment  of  the  property  of  any  trad- 
ing or  mercantile  business;  **to  trade'*  being 
to  engage  in  the  purchase  or  sale  of  mer- 
chandise, and  the  word  "mercantUe**  being 
defined  as  of  or  pertaining  to  merchants,  or 
the  trafilc  carried  on  by  them.  Jackson  t. 
Town  of  Union,  73  AtL  773,  774,  82  Conn. 
266. 

Real  estate  dealer 

The  term  '^mercantile  pursuits,"  as  used 
in  Bankr.  Act  1898,  S  4b,  c  541,  does  not  in- 
clude dealing  in  real  estate.  In  re  Kingston 
Realty  Co.,  160  Fed.  445,  447,  87  0.  a  A. 
406,  reversing  157  Fed.  299. 


Rentias  films  for  movliic  pleti 

A  corporation  engaged  prindlpaUy  in  tbe 
business  of  renting  films  for  moving  pictures 
Is  not  engaged  in  trading  or  a  mercantile 
pursuit  which  renders  It  subject  to  adjudica- 
tion  as  an  involuntary  bankrupt  under  Bankr. 
Act  July  1,  1898,  c.  541,  S  4b,  30  Stat  547,  as 
amended  by  Act  Feb.  5,  1903,  c.  487,  S  4.  32 
Stat.  797.  In  re  Imperial  Film  Bxdiange. 
198  Fed.  80,  81,  117  G.  a  A.  188. 

Restaurant 

A  corporation  operating  a  refltanrant  is 
not  subject  to  adjudication  as  a  bankrupt  un- 
der Bankr.  Act  July  1,  1898,  a  541,  authoriz- 
ing an  adjudication  against  corporations  en- 
gaged in  "mercantile  pursuits*';  the  disbes 
furnished  not  being  merchandise,  nor  the 
proprietor  a  merchant  engaged  in  **mercan- 
tile  pursuits.**  In  re  Wentwortb  LaiKdi  Co., 
159  Fed.  413,  415,  66  a  a  A.  893. 

A  restaurateur  is  not  a  "trader,"  nor,  so 
far  as  his  business  of  cooking  and  selling 
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food  is  concerned,  is  he  engaged  in  "mercan* 
tile  porsoits/'  within  Bankr.  Act  July  1, 
18Q8,  c.  541,  authorizing  Involuntary  proceed- 
ings against  traders  and  persons  so  engaged. 
In  re  Excelsior  Oaf«  Co.,  175  Fed.  294,  29^ 

MERCAimiJB  AOENOT 

Ab  pabliaher,  see  Publisher. 

MEBCANTIZiE    INSTITUTIOlf    OR    ES- 


See  Manufacturing  Establishment;   Mer- 
cantile. 

MEROAimi.E  LAW 

See  Commercial  Law. 


Rev.  St  f  4233,  providing  that  steam  ves- 
sels, when  towing  other  vessels,  shall  carry 
two  bright,  white  masthead  lights,  vertically, 
in  addition  to  their  side  lights,  which  shall 
be  of  such  a  character  as  to  be  visible  on  a 
dark  night  with  a  dear  atmosphere  for  at 
least  5  miles  and  show  a  uniform  unbroken 
light  over  an  arc  of  the  horizon  at  20  j;>oints 
of  the  compass,  applies  only  to  the  navy  and 
mercantile  marine  of  the  United  States, 
"mercantile  marine*'  being  used  to  mean  the 
merdiant  service  or  business  of  commerce  at 
sea,  and  does  not  apply  to  steam  vessels  en- 
gaged in  towing  on  inland  rivers.  Beck  v. 
Johnson,  169  Fed.  154,  164. 

MERCAimXiE  PtTBSTTITS 

See  Mercantile. 

MEBCAHTILE  ,8PE0IAI.TT 

See  Specialty. 

MERCHANDISE 

See  Dutiable  Merchandise;  Lawful  Mer- 
chandise; Stock  of  Goods,  Wares,  and 
Merchandise;  Stock  of  Merchandise. 

Any  article  of  Imported  merchandise, 
see  Any. 

Goods*  wares,  and  merchandise,  see 
Goods. 

Other  merchandise,  see  Other. 

"Merchandise"  has  a  very  extended 
meaning  and  usually  means  personalty  used 
by  merchants  In  the  course  of  trade,  but 
may  Include  every  article  of  traffic  Mara  v. 
Brand!  <Tex.)  135  S.  W.  661,  662;  Whitewa- 
ter Mercantile  Co.  v.  Devore,  109  S.  W.  808, 
809,  130  Mo.  App.  339. 

"Merchandise"  is  defined  as  an^*thlng 
movable,  customarily  bought  and  sold  for 
profit  H.  H.  Kohlsaat  A  Co.  v.  O'Connell, 
99  N.  E.  ^89,  690,  255  111.  271  (dUng  5  Words 
and  Phrases,  p.  4482). 

Rev.  St  I  2766,  provides  that:  "The 
word  'merchandise'  as  nsed  in  this  title  may 
iadude  goods,  wares  and  chattels  of  every 
description  capable  of  being  imported."  Unit- 
ed States  V.  Fifty  Waltham  Watch  Move- 
ments, 139  Fed.  291,  294. 


As  baggage,  see  Baggage. 

In  Kev.  St  §  3082,  prescribing  a  penalty 
for  importing  or  bringing  into  the  United 
States  any  merchandise  contrary  to  law,  the 
term  "merchandise"  Is  not  restricted  to  gen- 
eral merchandise  as  distinguished  from  per- 
sonal baggage,  especially  in  view  of  sec- 
tion 2766,  declaring  that  the  word  "merchan- 
dise" may  include  goods,  wares,  and  chat- 
tels of  every  description  capable  of  being  im- 
ported, and  sections  2799  and  2802,  showing 
that  wearing  apparel  and  other  personal  bag- 
gage are  embraced  within  the  term.  United 
States  V.  Chesbrough,  176  Fed.  778,  781. 

Oaniages,  wayoiui,  ete* 

The  term  "merchandise^'  in  the  Bulk 
Sales  Law  does  not  include  wagons  or  other 
appliances  used  in  a  retail  coal  business. 
Bowen  v.  Quigley  130  N.  W.  690,  165  Mich. 
337,  34  li.  R.  A.  (N.  S.)  2ia 

Fruit 

Fruit  is  "merchandise^'  within  Code  Miss. 
1906,  §  1367,  prohibiting  the  keeping  open  of 
a  store  on  Sunday  for  the  purpose  of  dispos- 
ing of  wares  or  merchandise.  This  term  cov- 
ers all  kinds  of  personal  property  which  is 
ordinarily  bought  and  sold.  City  of  Gulfport 
V.  Stratakos.  43  South.  812,  90  Miss.  489,  13 
Ann.  Oas.  855  (citing  Blackwood  ▼.  Cutting 
Packing  Co.,  18  Pac.  248,  76  Cal.  212,  9  Am. 
St.  Rep.  199). 

Furniture  and  flztnreg 

A  fire  policy  on  a  stock  of  merchandise 
for  a  specified  sum,  and  on  store  and  fur- 
niture and  fixtures  for  a  specified  sum  which 
stipulates  that  the  entire  policy  shall  be 
void  if  the  subject  of  insurance  be  incum- 
bered by  chattel  mortgage.  Is  not  invalidated, 
as  to  the  Insurance  on  the  furniture  and  fix- 
tures, by  the  execution  of  a  chattel  mortgage 
on  the  "stock  of  merchandise"  and  improve- 
ments, the  mortgage  not  covering  the  fur- 
niture and  fixtures;  "stock,"  in  mercantile  law, 
being  defined  as  "the  goods  which  a  trades- 
man holds  for  sale  or  traffic,"  and  "merchan- 
dise" being  defined  to  be  "the  objects  of 
commerce."  Spring  Garden  Ins.  Co.  of  Phil- 
adelphia V.  Brown  (Tex.)  143  S.  W.  292. 

Horse  or  stallion 

A  sale  of  horses,  wagons,  harnesses,  coal 
bags,  forks,  shovels,  baskets,  stoves,  sleigh 
runners,  chutes,  and  books  pertaining  to  a 
retail  coal  business  was  not  a  sale  of  "mer- 
chandise," within  Bulk  Sales  Law  (Pub.  Laws 
1905,  No.  223),  providing  that  sales  in  bulk 
of  any  part  or  the  whole  of  a  stock  of  mer- 
chandise, or  merchandise  and  fixtures  per- 
taining to  a  business,  otherwise  than  in  the 
ordinary  course  of  trade,  shall  be  void,  etc. 
Bowen  v.  Quigley,  130  N.  W.  690,  165  Mich. 
337,  34  L.  R.  A.  (N.  S.)  218. 


Insurance  is  not  an  article  of  merchan- 
dise or  manufacture,  or  one  of  the  necessaries 
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of  life,  within  the  laws  against  engrossing, 
prohibiting  combinations  among  dealers  in 
merchandise  or  manufacture  or  necessaries 
of  life.  Harris  v.  Commonwealth,  73  S.  R 
561,  563,  113  Va.  746,  38  L..  R.  A,  (N.  S.)  458, 
Ann.  Cas.  1913E,  597. 

Labor  and  Berrloes 

Code,  §  5060,  prohibiting  any  combina- 
tion to  regulate  the  price  "of  any  article  of 
merchandise  or  commodity  or  to  fix  ♦  •  ♦ 
the  amount  or  quality  of  any  article,  com- 
modity or  merchandise  to  be  manufactured, 
mined,  produced  or  sold,"  does  not,  when 
construed  as  required  by  section  48  by  giving 
to  the  words  and  phrases  the  meaning  of 
approved  usage  of  the  language,  cover  com- 
binations to  fix  the  price  of  skilled  or  un- 
skilled labor,  and  does  not  prevent  physicians 
from  combining  to  fix  charges  for  profes- 
sional services;  the  word  ''merchandise"  re- 
ferring primarily  to  those  things  which  mer- 
chants sell,  and  the  word  "commodity"  qual- 
ified by  the  words  "manufactured,  mined, 
produced,  or  sold,"  not  including  labor  either 
skilled  or  unskilled,  though  the  word  "com- 
modity" primarily  means  a  convenience,  prof- 
it, benefit,  or  advantage,  and,  in  reference  to 
commerce,  comprehends  everything  movable 
— that  is,  sold  or  bought — except  animals. 
Rohlf  V.  Kasemeier,  118  N.  W.  276,  277,  140 
Iowa,  182,  23  L.  R.  A.  (N.  S.)  1284,  132  Am. 
St  Rep.  261,  17  Ann.  Cas.  750. 

Iiimiber,  loss>  and  posts 

Logs  to  be  got  out  are  "merchandise" 
within  the  statute  of  frauds.  Crosby  Hard- 
Wood  Co.  V.  Tester,  63  N.  W.  1057,  1058,  90 
Wis.  412  (citing  Hanson  v.  Roter,  64  Wis. 
622,  25  N.  W.  530). 

Though  the  word  "merchandise,"  as  used 
in  Acts  1903,  p.  92,  regulating  the  sale  of 
"goods,  wares  and  merchandise"  in  bulk,  is 
not  to  be  taken  In  such  a  restricted  sense 
as  to  exclude  the  usual  and  customary  ac- 
cessories of  a  mercantile  or  trading  estab- 
lishment, when  a  sale  in  bulk  is  made  of  the 
whole,  the  statute  is  not  applicable  to  a  sale 
of  substantially  all  the  lumber  manufactured 
by  one  who  operates  a  sawmill  at  which 
trees  are  manufactured  into  lumber.  Cooney, 
Eckstein  &  Co.  v.  Sweat,  66  S.  E.  257,  133 
Ga.  511,  25  L.  R.  A.  (N.  S.)  758. 

Placer  sold 

The  word  "merchandise,"  defined  in  Rev. 
St  §  2766,  as  including  goods,  wares,  and 
chattels  of  every  description  capable  of  being 
imported,  is  sufiiciently  broad  to  include  pla- 
cer gold.  Six  Parcels  of  Placer  Gold  v.  Unit- 
ed States,  76  Pac.  473,  475,  8  Ariz.  389. 

sup 

A  steamship  owned  by  a  corporation  and 
plying  between  domestic  ports  is  taxable  as 
"merchandise,"  under  St  1903.  p.  452,  c. 
437,  f  84.  The  term  "merchandise"  also  in- 
cludes general  objects  of  traffic  and  com- 
merce, together  with  stocks  or  shares  in  in- 


corporated companies.  As  used  in  the  stat- 
ute of  frauds,  the  words  "goods"  and  *'mer- 
chandise"  are  sufficiently  comprehensive  to 
include  promissory  notes.  The  Century  IH^ 
tionary  states  that  "real  property,  ships, 
money,  stocks  and  bonds  are  not  merctum- 
dise,"  but  the  word  may  be  used  in  different 
senses,  and  in  any  case  of  doubt  the  context 
throws  much  light  on  its  meaning,  and  tbe 
meaning  of  "merchandise,"  as  gathered  from 
the  context  and  the  purpose  of  the  act  in 
which  it  occurs,  is  broad  enough  to  include 
ships.  New  England  &  Savannah  S.  S.  Ga 
V.  Commonwealth,  81  N.  E.  286,  288,  289,  1% 
Mass.  385,  11  Ann.  Cas.  678  (citing  Tisdale 
V.  Harris,  20  Pick.  [37  Mass.]  9,  13;  Baldwin 
V.  Williams,  3  Mete.  [44  Mass.]  369,  367). 

Tools  aiid  implements 

A  fire  policy  "on  'merchandise,'  consisting 
principally  of  clothing  made  and  in  process 
of  making  and  materials  for  same,"  covers 
the  stock  in  trade  and  all  articles  necessarily 
or  conveniently  used  in  the  business,  and  em- 
braces tools  and  implements  of  the  business 
as  conducted  by  insured.  Oklahoma  Fire 
Ins.  Co.  V.  McKey  (Tex.)  152  S.  W.  440,  441 

Uiidertaker'g  easkets,  etc. 

"Merchandise,"  within  the  bulk  sales  law 
(Pub.  Acts  1905,  No.  223),  means  such  things 
as  are  usually  bought  and  sold  in  trade  by 
merchants,  and  includes  caskets,  steel  vanltSi 
robes,  and  casket  hardware  used  In  an  un- 
dertaker's business.  People's  Savings  Bank 
V.  Van  AUsburg,  131  N.  W.  101, 102, 185  MldL 
524. 

Wool 

Wool  owned  by  a  manufticturlng  com- 
pany, bought  abroad  and  entered  for  ware- 
housing  in  a  United  States  bonded  ware- 
house, is  "merchandise,"  within  St  1909.  c 
490,  pt.  3,  §  41,  which  provides  for  levy  of 
an  excise  on  domestic  corporations,  based 
on  the  value  of  merchandise,  etc,  which  if 
owned  by  a  natural  resident  would  be  liable 
to  taxation.  Parr  Alpaca  Co.  v.  Common- 
wealth, 98  N.  B.  1078,  1079.  212  Mass.  160. 

BIEROHANDI8E  BROKER 

A  "merchandise  broker"  is  one  who  ne- 
gotiates the  sale  of  merchandise  without 
having  it  in  his  x)08session  or  control.  "He 
is  simply  an  agent  with  very  limited  powers, 
and  with  reference  to  right  to  receive  pay- 
ment it  is  universally  held:  *A  broker  has, 
ordiuarily,  no  authority  to  receive  payment 
for  property  sold  by  him  for  his  principal, 
and  a  purchaser  who  pays  the  broker  does 
so  at  his  own  risk;  Such  payment  does  not 
discharge  him  from  liability  to  the  principal, 
unless  the  authority  of  the  broker  to  receive 
payment  be  express  or  may  reasonably  be 
implied  from  the  circumstances.'"  J.  M. 
Robinson,  Norton  St  Co.  t.  Corslcana  Cot- 
ton Factory,  99  S.  W.  305,  800,  124  Ky.  4SI. 
8  L.  R.  A.  (N.  S.)  474,  14  Ann.  Cas.  802 
(quoting  and  adopting  definition  in  Stoiy,  Ag. 


MERCHANDISE  ENTITLED 


378 


MERCHANT 


§34;  and  dting  Mechem,  Agr.  |  910;  Graham 
T.  Dnckwall,  8  Bush  [71  Ky.]  12;  Selple  T. 
Irwin,  30  Pa.  613;  Hlgglns  t.  Moore,  84  N. 
T.  417;  Basset  t.  Lederer  [N.  Y.]  1  Hun, 
274;  Crosby  7.  HIU,  39  Ohio  St  100). 

IfEBGHAKBISE    ENTXTLED     TO     DE- 


See  Entitled  to  Debenture. 

KEBCHANDXBE  NOT  IK  EZISTlTlf  CE 

A  crop  of  olives,  nearly  matured  at  time 
of  contract  for  sale  thereof,  is  not  within 
Giv.  Code,  S  1768,  providing  that  one  who 
agrees  to  sell  merchandise,  ''not  then  in  ex- 
istence,'* warrants  that  it  shall  be  sound  and 
merchantable  at  the  contemplated  place  of 
production,  and  as  nearly  so  at  the  place  of 
delivery  as  can  be  secured  by  reasonable 
care,  or  section  1771,  providing  that  one  who 
sells  or  agrees  to  sell  merchandise  "inacces- 
sible to  the  examination  of  the  buyer  there- 
by warrants  thai  it  is  sound  and  merchanta- 
ble. Eenney  v.  Grogan,  120  Pac  433,  435, 
17  CaL  App.  527. 

MERCHANT 

See  €k>mmi88ion  Merchant;  Court  Mer- 
chant; Custom  of  Merchants;  For- 
warding Merchant;  Law  Merchant; 
Lumber  Merchant;  Permanent  Mer- 
chant; Public  Merchant;  Transient 
Merchant. 

A  ''merchant'*  is  one  who  buys  and  sells 
goods  of  all  or  any  kind.  Commonwealth  v. 
Payne  Medicine  Co.,'  127  S.  W.  700,  763,  138 
Ky.  164. 

"Merchant**  is  defined  as  any  one  who 
buys  and  seUs  any  species  of  movable  goods 
for  gain  or  profit  H.  H.  Kohlsaat  &,  Co.  v. 
O'Connell,  99  N.  E.  689,  690,  255  111.  271  (cit- 
ing 5  Words  and  Phrases,  p.  4482). 

The  word  "merchant"  is  defined  as  ''one 
who  is  engaged  In  the  btiainess  of  buying 
commercial  commodities  and  selling  them 
again  for  the  sake  of  profit,  especially  one 
who  boys  and  sells  in  quantities  or  by  whole- 
sale,** or  *'a  shopkeeper*'  or  "storekeeper." 
Carr  v.  Riley,  84  N.  B.  426,  428, 198  Mass.  70. 

A  statutory  provision  empowering  cities 
to  impose  license  taxes  upon  "merchants," 
and  to  enact  ordinances  for  the  regulation 
and  enfoTcem^it  of  such  taxes,  authorizes 
dty  councils  to  impose  penalties  upon  agents 
and  employes  of  such  merchants  who  assist 
in  carrying  on  an  unlicensed  business.  City 
of  Emporia  ▼.  Becker,  90  Pac.  798,  799,  76 
Kan.  181,  12  L.  R.  A.  (N.  S.)  946. 

As  dealer 

See  Dealer. 


dlstiiigwIaJted 

Within  Act  Cong.  May  5,  1892,  c.  60,  27 

Stat    25,  providing  for  the  deportation  of 

Chinese    laborers    and   defining   '^merchant** 

as  a  pelVM  eHMHH  in  buying  and  selling 


merchandise  at  a  fixed  place  of  business, 
which  business  is  conducted  In  Ills  name, 
and  who  during  the  time  he  daims  to  be 
engaged  as  a  merchant  does  not  engage  In 
the  performance  of  any  manual  labor,  ex- 
cept such  as  is  necessary  In  the  conduct  of 
his  business  as  such  merchant,  a  person  who 
at  the  time  of  his  arrest  was  working  as  a 
servant  in  a  boarding  house,  and  who  since 
coming  to  the  United  States  had  worked  as 
a  cook  and  delivery  man  In  a  store  In  which 
be  hsd  no  interest,  was  a  laborer  and  not  n 
merchant.  Mar  Sing  ▼.  U.  8.,  137  FedL  875. 
877,  70  O.  C.  A.  213. 

It  has  been  held  that  a  Chinese  person 
engaged  in  keeping  a  restaurant  and  lodging 
bouse  is  a  "laborer*';  that  a  Chinese  per- 
son whose  occupation  was  that  of  a  laundry 
man  Is  a  laborer  within  the  meaning  of  the 
Chinese  Exclusion  Laws;  that  a  Chinese 
person  owning  an  interest  in  a  mercantllf* 
firm,  but  not  engaged  in  conducting  it,  who 
is  also  a  cook  in  a  restaurant  of  which  he 
is  part  owner.  Is  a  laborer  and  not  a  mer- 
chant under  such  laws;  and  that  a  China- 
man who  from  the  date  of  his  landing  in 
this  country,  although  he  has  an  interest  < 
a  mercantile  business,  is  a  laborer.  Act  Cong. 
Nov.  8,  1893,  c.  14,  amending  Act  May  5, 
1892,  c.  60,  "to  prohibit  the  coming  of  Chi- 
nese persons  into  the  United  States,**  does 
not  restrict  the  meaning  of  the  word  'la- 
borers,*' as  used  in  the  prior  acts,  so  as  to 
enlarge  the  privileged  classes.  United  States 
V.  Yee  Gee  You,  152  Fed.  157,  158,  159,  160. 
81   C.  C.  A.  409. 


A  farmer  selling  the  products  of  his 
farm  produced  by  his  own  labor  is  not  a 
**mer(diant,  grocer,  or  dealer  In  wares  and 
merchandise,  or  a  trader  In  any  business," 
within  Pen.  Code,  art  199,  prohibiting  such 
persons  from  bartering  or  permitting  their 
places  of  business  to  be  open  for  traffic  on 
Sunday.  Hanks  t.  State,  99  S.  W.  1011, 
1012,  60  Tex.  Or.  R  577. 

• 

Foreign  corporation 

A  foi*eign  con)oration  engaged  in  the 
publication  of  school  books,  which  has  ob- 
tained a  contract  from  the  state  text-book 
commission  to  furnish  all  the  school  books 
of  the  state,  as  provided  by  Acts  1S99,  p. 
423,  c.  205,  and  which  has  contracted  with 
the  dealers  within  the  state  to  establish  de- 
pots for  the  sale  of  school  books  in  the  state 
is  a  "merchant"  doing  business  within  the 
state,  as  defined  by  Acts  1903,  p.  655,  c. 
258,  §  27,  and  is  therefore  liable  to  a  tax  on 
the  average  value  of  its  capital  Invested  in 
its  stock  of  merchandise  kept  on  hand  for 
sale  within  the  state;  the  term  "merchant'* 
being  defined  by  the  statute  as  including  all 
persons,  copartnerships,  or  corporations  en- 
gaged in  trading  or  dealing  in  any  kind  of 
goods,  wares,  or  merchandise,  whether  the 
same  be  kept  on  hand  for  sale  or  be  purchas- 
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ed  and  delivered  for  profit  as  ordered. 
American  Book  Co.  ▼.  Shelton,  100  S.  W. 
725,  731, 117  TeniL  746.  A  state  Is  not  pre- 
cluded by  the  commerce  clause  of  the  federal 
Constitution  from  imposing  a  merchants'  tax 
upon  a  nonresident  manufacturing  corpora- 
tion which  has  selected  a  city  of  that  state 
as  a  distributing  point,  and  has  secured  a 
local  transfer  company  to  take  charge  of  its 
products  when  shipped  to  that  point,  assort 
them,  store  them  in  a  warehouse,  and  make 
deliyery  in  the  original  packages  to  the  cus- 
tomers of  the  manufacturer,  either  as  ex- 
pressly directed  by  it,  or  under  general  di- 
rections in  favor  of  its  recognized  and 
approved  customers,  whose  names  were  fur- 
nished to  the  transfer  company,  since,  un- 
der such  circumstances,  the  goods,  when 
stored  in  the  warehouse,  were  no  longer  in 
transit,  but  had  reached  their  destination, 
and  were  held  in  the  state  for  sale.  Ameri- 
can Steel  &  Wire  Co.  v.  Speed,  24  Sup.  Ct 
365,  866,  192  U.  S.  500,  48  L.  Ed.  538. 

Fruit  dealer 

The  keeper  of  a  fruit  stand,  from  which 
he  sold  fruit  on  Sunday,  was  a  merchant  en- 
gaged in  selling  merchandise,  etc.,  on  Sun- 
day, within  Code  1906,  §  1367.  providing  that 
a  merchant,  shopkeeper,  or  other  person 
shall  not  keep  open  his  store  on  Sunday  for 
the  purpose  of  disposing  of  any  wares  or 
merchandise,  goods,  or  chattels.  City  of 
Gulfport  y.  Stratakos,  43  South.  812,  90  Miss. 
489,  13  Ann.  Cas.  855. 

ItinerAmt  optioian 

"Merchant"  is  defined  by  Webster,  Diet 
as  "one  who  traffics  on  a  large  scale,  espe- 
cially with  foreign  countries;  a  trafficker;  a 
trader;  ♦  •  ♦  one  who  keeps  a  store  or 
shop  for  the  sale  of  goods ;  a  shopkeeper." 
A  merchant  has  also  been  defined  as  "one 
whose  business  is  to  buy  and  sell  merchan- 
dise; one  who  buys  to  sell  again,  who  does 
both,  not  incidentally  or  occasionally,  but 
habitually,  as  a  business."  An  itinerant  op- 
tician, who  merely  prescribes  and  collects 
for  spectacles,  and  has  his  orders  filled  and 
charged  to  him  by  a  supply  hou^e,  is  not  a 
merchant.  City  of  Waukon  v.  Fisk,  100  N. 
W.  475,  476,  124  Iowa,  464  (quoting  Jewel  t. 
Trustees  of  Sumner  Tp.i  84  N.  W.  973,  113 
Iowa,  47,  49). 

Manufaetiirer 

The  words  "merchants"  and  "dealers," 
according  to  common  understanding,  mean 
something  different  from  the  word  *' manu- 
facturers." The  former  are  generally  em- 
ployed to  designate  persons  engaged  in  the 
business  of  buying  and  selling  merchandise 
or  other  personal  property  in  the  usual  course 
of  trade;  the  latter  to  designate  those  en- 
gaged in  the  business  of  making  or  produc- 
ing articles  for  use  or  sale.  Union  County 
Nat.  Bank,  Liberty,  Ind.,  v.  Ozan  Lumber 
Co.;  179  Fed.  710,  715, 103  C.  C.  A*  584. 


A  "manufacturer"  is  one  engaged  in 
maldng  materials,  raw  or  partly  finished,  in- 
to wares  suitable  for  use.  A  "merchant"  ii 
distinguished  from  a  manufacturer,  in  that 
he  sells  to  earn  a  profit,  and  the  manufacta^ 
er  sells  to  take  profit  already  earned.  A 
manufacturer  of  agricultural  implements  is 
not  a  "dealer"  or  "merchant,"  within  Acts 
1909,  c.  479,  9  3,  and  Assessment  Act  1907 
(Acts  1907,  c.  602)  If  8,  26,  27,  providhig  for 
taxation  of  dealers  and  merchants ;  sales  be- 
ing made  only  to  Jobbers  and  commission 
men,  and  the  only  profit  taken  being  for  man- 
ufacturing the  articles  sold.  Chattanooga 
Plow  Co.  ▼.  Hays,  140  S.  W.  1068,  1069,  125 
Tenn.  148. 

A  manufacturer  of  acetylene  gas  light- 
ing systems  who  sells  through  soliciting 
agents  is  not  a  "merchant"  or  "dealer"  with- 
in Kirby's  Dig.  {  516,  which  provides  that  sec- 
tion 513,  which  makes  void  notes  given  in 
ordinary  form  for  the  price  of  patented  ma- 
chines, etc.,  shall  not  extend  to  merchants 
and  dealers  who  sell  patented  things  in  the 
usual  course  of  business;  the  words  "me^ 
chant"  and  "dealer"  meaning  persons  engaged 
in  the  business  of  buying  and  selling  mer- 
chandise or  other  personal  property  in  the  us- 
ual course  of  trade.  Ensign  t.  Coffelt,  145 
S.  W.  231,  2.H  102  Ark.  568. 

Memlier  of  firm 

The  term  "merchant"  Ib  defined  by  Act 
Cong.  May  5,  1892,  c.  60,  as  amended  by  Act 
Nov.  3,  1893,  c.  14,  as  a  person  engaged  in 
buying  and  selling  merchandise  at  a  fixed 
place  of  business,  which  business  is  conducted 
in  his  name,  and  who,  during  the  time  he 
claims  to  be  engaged  as  a  merchant,  does 
not  engage  in  the  performance  of  any  manual 
labor,  except  such  as  Is  necessary  in  the  con- 
duct of  his  business  as  such  merchant  The 
names  of  any  of  the  partners  need  not  appear 
in  the  company  name  under  which  a  Chinese 
grocery  is  actually  conducted  at  a  fixed  place 
of  business,  in  order  to  constitute  them  mer- 
chants within  the  meaning  of  the  definition. 
Tom  Hong  v.  United  States,  24  Sup.  Ct  517, 
519.  193  U.  S.  517,  48  L.  Bd.  772. 

Oil  dealer 

A  "merchant"  is  a  person  whose  busi- 
ness it  is  to  buy  and  sell  merchandise  and 
who  habitually  trades  in  merchandise.  2 
Bout.  Law  Diet  155.  A  merchant's  license 
contemplates  that  the  merchant  is  to  have  a 
fixed  place  of  business  within  a  county  or 
city  consisting  of  a  store  or  shop  for  the  sale 
of  goods.  Brown's  Case,  36  S.  E.  485,  98  Va. 
369.  An  oil  company  engaged  In  the  busi- 
ness of  refining  and  distributing  oil  and  sell- 
ing it  to  local  dealers  from  tank  wagons, 
and  not  from  a  fixed  place  of  business,  is  not 
a  "merchant"  as  that  term  is  generally  under- 
stood, and  cannot,  by  voluntarily  paying  a 
state  license  as  a  merchant,  prevent  the  as- 
sessment of  a  specific  tax  against  il^s  bust- 
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nesB.    Standard  Oil  Co.  ▼.  City  of  Frederlcks- 
bnrg,  52  S.  B.  817,  820,  105  Va.  82. 

A  corporation  selling  oil  drawn  from  sta- 
tionary tanks  owned  by  it,  and  from  a  wag> 
on  tank  driven  about  town,  is  a  "mercbant," 
within  an  ordinance  defining  a  merchant  to  be 
a  person  dealing  in  the  selling  of  goods, 
wares,  and  merchandise  at  any  store,  stand, 
or  place  occupied  for  that  purpose.  City  of 
Troy  T.  Harris,  76  S.  W.  662,  663,  665*  102 
Mo.  App.  51. 


&Ue«auui   or    aoUtitmr   •£   orders    for 
coods 

Under  the  treaty  of  November  17,  1880 
(22  Stat  826),  and  the  treaty  of  March  26, 
1894  (28  Stat  1210),  providing  that  Chinese 
persons  entitled  to  come  into  the  United 
States,  when  provided  with  the  certificate 
prescribed  by  Act  Cong.  July  5,  1884,  c.  220, 
23  Stat  115,  are  Chinese  subjects,  being 
officials,  teachers,  students,  merchants,  or 
tiavelers  for  curiosity  or  pleasure,  and  under 
Act  Not.  8,  1898,  c  14,  |  2,  28  Stat  8,  de* 
fining  the  term  "merchant,"  as  used  in  the 
exclusion  acts»  as  a  person  engaged  in  buy- 
ing and  selling  merchandise  at  a  fixed  place 
of  business,  which  business  Is  conducted  in 
his  name^  and  who  does  not  engage  in  manu- 
al labor,  a  person  described  in  his  certificate 
as  a  "salesman"  is  not  a  merchant,  who  Is 
entitled  to  remain  in  the  United  States;  a 
"salesman,"  as  defined  by  the  Standard  Dic- 
tionary, being  a  man  who  sells  goods  in  a 
shop  or  store  or  by  canvassing,  and  being  gen- 
erally accepted  to  mean  a  person  who  sells 
goods  for  a  merchant,  and  not  to  mean  the 
merchant  himself.  United  States  v.  Gin 
Hlng,  76  Pac.  639,  640,  8  Ariz.  416. 

Defendant  took  orders  fbr  groceries 
which  he  sent  to  a  wholesale  grocery  firm, 
which  shipped  the  goods  to  their  own  order 
and  sent  a  bill  therefor  accompanying  the  bill 
of  lading  to  their  agent  with  directions  to  de- 
liver only  as  paid  for.  Such  agent  received 
the  goods  and  removed  them  to  his  warehouse, 
where  the  bulk  was  broken  and  the  different 
packages  for  each  customer  segregated  and 
delivered  to  them  through  defendant  on  their 
paying  the  price  to  defendant,  and  he  deliver- 
ed the  money  to  such  agent  Held,  that  de- 
fendant was  a  "merchant"  as  defined  by  Eev. 
St  1899,  i  8540,  declaring  every  person  who 
shall  deal  in  the  selling  of  goods,  wares,  and 
merchandise  at  any  store,  stand,  or  place  oc- 
cupied for  that  purpose  to  be  a  "merchant," 
and  was  therefore  within  a  town  ordinance 
prohibiting  any  "merchant"  carrying  on  busi- 
ness without  first  having  obtained  a  license. 
Town  of  Canton  v.  McDanlel,  86  S.  W.  1092, 
1096,  188  Mo.  207. 

A  ^'merchant"  Is  one  engaged  In  the  busi- 
ness of  bii3ring  conimerclal  commodities  and 
selling  them  again  for  the  sake  of  profit  He 
is  one  who  trafllcs  or  carries  on  trade,  espe- 
cially on  a  large  scale;  one  who  buys  goods 
to  sell  affAt^-^mA  tatt  one  who  is  engaged 


in  the  purchase  or  sale  of  goods ;  a  trafiftck* 
er;  a  trader.  Under  Code,  f  700,  giving  to 
cities  and  towns  the  power  to  define  by  ordi- 
nance who  shall  be  considered  transient  mer- 
chants,  and  to  regulate,  license,  and  tax  their 
sales,  a  dty  may  Impose  a  license  fee  on  one 
engaged  in  taking  orders  for  goods  on  his 
own  account,  and  subsequently  having  the 
orders  filled  by  a  wholesale  house,  and  the 
goods  shipped  to  him  for  delivery ;  he  paying 
the  wholesale  price  and  collecting  the  retail 
price  from  his  customers.  City  of  Cedar 
Falls  T.  Gentzler,  99  N.  W.  661,  662,  123 
Iowa,  670. 


The  "merchant  appraiser"  appointed  by 
the  collector  of  customs  is  an  exi>ert,  select- 
ed as  an  emergency  arises,  upon  the  request 
of  the  importer  for  a  reappraisal.  He  is  not 
a  clerk  nor  an  agent  nor  a  person  employed 
in  the  customs  department  within  the  mean- 
ing of  the  dvil  service  act  nor  is  he  an  officer 
of  the  United  States.  Hand  ▼.  Cook,  92  Pac. 
3,  10,  29  Nev.  518  (quoting  and  adopting  Auff- 
mordt  V.  Hedden,  11  Sup.  Ot  1(»,  187  U.  S. 
810,  84  L.  Ed.  674). 


Marketable  syaonymoiui 

''Marketable"  and  ''merchantable  are 
practically  synonymous.  In  an  action  for 
breadi  of  contract  to  purchase  hay,  in  which 
defendants  alleged  that  plaintiff  agreed  to  sell 
them  merchantable  hay,  and  that  the  hay 
shipped  was  not  as  represented,  a  request  by 
plaintiff  to  an  exjiert  witness:  "State  wheth- 
er or  not  this  hay  you  saw  there  is  con- 
sidered as  marketable  hay  here  in  Baker  City, 
compared  with  other  kind  that  is  sold  here*' — 
was  not  objectionable ;  the  persons  who  "con- 
sidered" the  hay  merchantable  being  himself 
and  those  who,  according  to  his  previous  tes- 
timony, he  had  seen  purchasing  such  hay  at 
Baker  City.  Eaton  v.  Blackburn,  88  Pac.  303, 
304,  49  Or.  22  (citing  Webster's  International 
Wet). 

Com 

The  term  "merchantable,"  as  used  in  the 
rule  that  a  buyer  of  com  is  entitled  to  mer- 
chantable corn,  means  com  of  such  quality 
as  to  be  reasonably  fit  for  the  ordinary  pur- 
poses to  which  such  com  is  put  and  free 
from  marketable  defects,  so  as  to  be  salable 
in  the  market  at  an  average  or  ordinary 
price.  Atkins  Bros.  Co.  v.  Landa,  95  S.  W. 
949,  960,  119  Mo.  App.  119. 


See  Good  Merchantable  Hay. 

Iiumber 

The  words  "merchantable  lumber,  mill 
run,"  are  not  in  common  use  and  have  no 
settled,  Judicial  meaning.  They  are  peculiar 
to  the  lumber  trade  or  business  and  have  a 
special  meaning  well  understood  by  persons 
engaged  in  such  business,  and  In  an  action  on 
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a  contract  for  the  purchase  of  lomber  at  a 
specified  price  per  1,000  for  ''merchantable 
lumber,  mill  run/'  evidence  la  admissible  to 
show  the  meaning  of  the  words.  Barnes  ▼• 
Leldlgh,  79  Pac.  51,  62,  46  Or.  43. 

Timbev 

The  term  "merchantable  timber,''  within 
a  contract  to  sell  land  warranted  to  contain 
100,000,000  feet  of  "mechantable  timber," 
while  not  limited  to  timber  that  could  be  re- 
duced to  board  measure  and  manufactured  in- 
to lumber  at  a  profit,  is  limited  to  timber 
capable  of  being  measured  in  board  feet  when 
sawed  or  cut  for  the  purpose  of  utilization. 
Broad  River  Lumber  Go.  v.  Mlddleby,  194 
Fed.  817,  819,  114  C.  C.  A,  521. 

'The  term  'merchantable'  means  fit 
for  the  market,  of  such  a  quality  as  will 
bring  the  ordinary  market  price,"  A  deed 
of  "merchantable"  timber  had  reference  to 
such  timber  as  would  bring  the  ordinary 
market  price  at  the  time  the  deed  was  exe- 
cuted. Listen  y.  Chapman  &  Dewey  Lumber 
Co.,  91  S.  W.  27,  29,  77  Ark.  110  (quoting  and 
adopting  Webst  Diet,  and  Black  Law  Diet; 
and  citing  Andrews  y.  Wade  [Pa.]  6  Atl.  48). 

A  contract  for  the  sale  of  all  merchant- 
able pine  timber,  10  Inches  in  diameter  and 
over,  on  a  described  tract  of  land,  was  not 
void  for  uncertainty,  "merchantable"  being 
used  to  describe  the  quality  and  determinable 
by  experts  with  approximate  certainty.  Lee 
Lumber  Co.  v.  Hotard,  48  South.  286,  287, 122 
La.  850,  129  Am.  St  Rep.  86a 

A  contract  to  sell  the  "merchantable  pine 
timber"  upon  a  certain  tract  of  land  to  be 
sawed  into  lumber  by  the  vendor  according 
to  the  directions  of  the  purchaser,  and  to  be 
delivered  at  Richmond,  is  a  contract  that  the 
lumber  shall  be  merchantable,  and  that  the 
timber  will  make  merchantable  lumber.  Rag- 
land  V.  Butler,  18  Grat.  (59  Va.)  323,  335. 

Title 

The  term  "mei*chantable  title"  does  not 
necessarily  import  a  clear  and  perfect  record 
title,  and  Is  not  of  such  clear  and  definite 
meaning  that  one  contracting  to  sell  stand- 
injc  timber  and  to  give  such  a  title  may  not 
assert  as  a  defense  for  not  giving  such  title 
that  he  was  ignorant  of  its  meaning,  and 
when  the  contract  was  executed  stated  to 
the  vendee  that,  if  it  meant  a  perfect  title 
or  one  good  of  record,  he  would  not  sign,  be- 
cause he  could  not  furnish  such  title,  and 
that  thereupon  the  vendee  told  him  that  a 
general  warranty  deed  was  all  that  was 
wanted,  and  that  that  was  what  was  meant 
by  the  term,  and  that  he  signed  in  reliance 
on  such  assurance. — Hughes  v.  Adams,  119 
S.  W.  134,  136,  55  Tex.  Civ.  App.  197. 

MEBCHANTS'    GOODS,   WARES,    AKD 
COMMODITIES 

See  Merchandise. 


MERE 

MEBE  UCEHSE 

See  License;   I^censea 


The  rights  of  living  remalndonmen,  chil- 
dren of  the  life  tenant,  In  a  deed  to  one  for 
life  with  remainder  to  the  "heirs  of  her 
body,"  are  not  "mere  possibilities'*  withhi 
Civ.  Code,  f  700,  declaring  that  a  mere  possi- 
bility, such  as  the  expectancy  of  an  heir  ap- 
parent, is  not  an  interest  of  any  kind,  bot 
they  are  estates  In  fee  to  vest  in  the  fntnre 
in  such  of  them  as  survive  their  mother. 
Los  Angeles  County  v.  Wlnans,  109  Paa  660, 
652,  13  Cal.  App.  257. 

MERGER 

Oorporations 

While  there  is  a  distinction  recogDized 
by  most  authorities  between  a  "merger**  and 
a  "consolidation"  of  corporations,  these 
terms  are  not  always  used  with  strict  ac- 
curacy. Chicago  &  B}.  I.  R.  Ga  T.  Doyle,  100 
N.  E.  278,  281,  256  IlL  514. 

There  Is  a  distinct  difference  between 
a  consolidation  and  a  merger  of  two  com- 
panies. In  a  consolidation,  both  go  out  of 
existence  as  separate  corporations,  and  a 
new  corporation  is  created,  which  takes  tbelr 
place  and  property ;  while  in  case  of  a  me^ 
ger  one  loses  its  Identity  by  absorption  in  the 
other,  which  remains  in  existence,  and  suc- 
ceeds to  Its  property,  and  issues  its  own 
stock  to  the  stockholders  of  the  merged  com- 
pany. Lee  V.  Atlantic  Coast  dine  R.  Co.,  1^ 
Fed.  775,  790.  See,  also,  Kent  v.  Oommon 
Council  of  City  of  Blnghamton,  81  N.  T. 
Supp.  198,  200,  40  Misc.  Rep.  1  <2  Bonv.  Law 
Diet.  175;  Webst  Int.  Diet  914).  Irvine  v. 
New  York  Edison  Co.,  128  N.  Y.  Supp.  297, 
299,  143  App.  Div.  844;  Central  University 
of  Kentucky  v.  Walters'  Bx'rs,  90  S.  W. 
1066,  1069,  122  Ky.  65;  Wasley  v.  CUcago. 
B.  I.  &  P.  Ry.  Ca,  147  Fed.  608,  614. 

The  Atlantic  Coast  Line  Railroad  Com- 
pany incorporated  in  Virginia  and  having  its 
principal  offices  in  Richmond,  with  power 
given  by  its  charter  to  "consolidate  with  it- 
self other  corporations,  entered  into  an 
agreement  of  "consolldatioii  and  merger*' 
with  a  company  owning  connecting  lines,  Ib* 
eorporated  in  other  states,  whidi  agreement 
provided  that  the  stock  of  the  second  com- 
pany should  be  retired  and  canceled,  and 
stock  of  the  Coast  Line  Company  issued  in 
its  place;  that  all  the  stock,  property,  and 
franchises  of  both  should  be  merged,  united, 
and  consolidated,  "so  as  to  form  a  merged, 
united  and  consolidated  companjr";  that 
**8aid  merger,  union,  and  oonaoUdation  shall 
be  into  the  Atlantic  Coast  Line  Railroad 
Company,  which  is  to  continue  the  name  of 
the  consolidated  company";  and  that  its  of- 
fice should  remain  in  Richmond*    Under  audi 
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agreement  the  stock  of  tbe  second  company 
was  canceled,  but  stock  preTlondy  Issaed  by 
the  Coast  Line  Company  remained  outstand- 
ing, and  such  company  took  cbarfe  of  and 
operated  all  lines  previotisly  owned  and  oper- 
ated by  eitber  company,  without  any  change 
in  its  management  or  control.  Held,  that 
8Qch  agreement  effected  a  merger,  and  not  a 
consolidation,  and  that  the  Coast  Line  Com- 
pany continned  to  exist  as  a  Virginia  corpo-. 
ration.  Lee  v.  Atlantic  Coast  Line  R.  Co., 
150  Fed.  776,  784. 

A  consolidation  takes  place  when  two 
companies  are  extinguished  and  a  new  one 
created  taking  over  the  holdings  of  those 
passing  out  of  existence.  It  differs  from 
"merger,'*  which  occurs  when  a  thing  of 
lesser  importance  is  absorbed  by  one  of 
greater  importance.  Both  merger  and  con- 
solidation, however,  are  equally  productive 
of  union,  which  means  agreement,  concord, 
harmony,  and  may  exist  without  either  mer- 
ger or  consolidation.  Ramsey  v.  Hicks,  87 
N.  £.  1091,  1099,  44  Ind.  App.  490. 

Ertates 

A  "merger,"  at  law,  is  defined  to  be 
where  a  greater  estate  and  a  less  coincide 
and  meet  in  one  and  the  same  iperson,  in  one 
and  the  same  right,  without , any  ^  interme- 
diate estate.  The  less  estate  is  immediately 
annihilated,  or,  in  the  law  phrase,  it  is  said 
to  be  merged — that  is,  sunk  or  drowned — in 
the  greater.  The  rule  in  equity  is  the  same 
as  at  law,  with'  this  modification:  That  at 
law  it  Is  invariable  and  inflexible ;  In  equity 
it  is  controlled  by  the  expressed  or  implied 
Intention  of  the  party  in  whom  the  interests 
of  estate  unite.  Bagley  v.  McCarthy  Bros. 
Co.,  104  N.  W.  7,  9,  95  Minn.  286  (quoting  6 
Words  and  Phrases,  p.  4492). 

"Merger,"  in  law,  is  accomplished  when 
two  or  more  estates  comprising  the  whole 
legal  and  equitable  interest  unite  in  the  same 
person;  but  in  equity  such  union  does  not 
effect  a  merger,  unless  such  was  the  inten- 
tion of  the  parties,  and  when  equity  requires 
it  Citizen^*  Permanent  Savings  &  Loan 
Ass'n  V.  Rampe,  116  N.  Y.  Supp.  597,  600; 
Dudley  v.  People's  Trust  Co.,  107  N.  T.  Supp. 
930.  933,  67  Misc.  Rep.  230  (quoting  Asche  ▼. 
Asche,  21  N.  B.  70,  113  N.  Y.  232). 

Where  a  greater  and  a  lesser  estate 
coincide  and  meet  In  the  same  person  and  in 
the  same  right,  without  any  intermediate 
vested  estate,  the  lesser  is  immediately  anni- 
hilated, and  is  said  to  be  "merged.*'  Tolsma 
V.  Adair,  73  Pac.  347,  348,  32  Wash.  383 
(quoting  and  adopting  definition  in  Ander- 
son's Law  Diet  671;  2  Bouv.  Law  Diet 
[Rawle's  Rev.]  400,  401). 

''Merger"  Is  essentially  a  matter  of  inten- 
tion, and  where  the  intention  to  merge  does 
not  exist  the  doctrine  is  not  operative.  Four 
sisters  and  four  brothers  being  seised  in  fee 
of  a  tract  of  land,  the  sisters  conveyed  their 
undivided  Interests  amounting  to  one-half  of 


the  fee  to  their  brothers,  three  of  whom,  be- 
ing of  age,  executed  four  several  bonds  to 
their  sisters  and  gave  them  collectively  a 
mortgage  on  the  premises  to  secure  a  portion 
of  the  purchase  money.  The  brother,  who 
was  a  minor  at  the  time  the  mortgage  was 
given  and  who  did  not  Join  therein,  came  of 
age  within  two  years  after  the  giving  of  the 
mortgage,  and  lived  for  more  than  thirty 
years  thereafter  and  died,  devising  his  one-, 
fourth  interest  to  his  three  brothers  who 
made  the  mortgage.  The  entire  fee  of  tho 
premises  subsequently  vested  in  two  of  the 
brothers  by  virtue  of  their  individual  hold- 
ings and  under  the  will  of  their  deceased 
brother,  and  by  a  conveyance  by  their  sur- 
viving brother,  and  in  the  years  1891,  1895, 
and  1903,  made  three  mortgages  upon  the 
premises.  One  of  the  brothers  died  intes- 
tate, and  his  Interest  in  the  premises  de* 
scended  to  his  heirs  at  law,  who  are  his  sur- 
viving brother  and  his  nephews  and  nieces, 
children  of  his  deceased  brothers  and  sis- 
ters. The  surviving  brother  and  the  neph- 
ews  and  nieces  are  the  owners  of  the  inter* 
est  in  the  mortgage  of  one  of  the  sisters,  as 
well  as  being  owners  of  the  fee.  As  against 
the  mortgages  of  1891  and  1895,  there  was 
no  "mereer"  of  their  interest  in  the  original 
mortgage  to  the  sisters  and  the  title  to  the 
fee  in  the  lands.  Shreve  v.  Harvey,  70  AtL 
671,  676,  74  N.  J.  Bq.  336. 

The  rule  is  absolute  at  law  that  a  "mer- 
ger" takes  place  when  a  greater  estate  and  a 
lesser  coincide  and  meet  in  one  and  the  same 
person,  in  one  and  the  same  right,  without 
the  intervention  of  any  other  or  outstanding 
right  or  title.  Under  such  circumstances, 
the  lessor  estate  is  annihilated  or  merged 
into  the  greater.  The  doctrine  of  merger 
springs  from  the  fact  that,  when  the  entire 
equitable  and  legal  estates  are  united  in  the 
same  person,  there  can  be  no  occasion  to 
keep  them  distinct,  for  ordinarily  it  would 
be  of  no  use  to  the  owner  to  keep  up  a 
charge  upon  the  estate  of  which  he  was  seis- 
ed in  fee  simple;  but,  if  there  is  an  out- 
standing, intervening  title,  the  foundation 
for  the  merger  does  not  exist,  and,  as  a  mat- 
ter of  law,  it  is  so  declared.  It  therefore  ap- 
pears that  in  order  to  effect  a  merger  so  as 
to  extinguish  the  lesser  estate,  there  must  be 
a  union,  in  the  same  person,  of  both  the 
equitable  and  legal  titles,  without  an  inter- 
vening right  operating  to  prevent  a  merger. 
Curry  v.  Lafon,  113  S.  W.  246,  250,  133  Mo. 
App.  168  (citing  Stantons  v.  Thoippson,  49 
N.  H.  272;    Jones,  Mortg.  [6th  Ed.]  S  848). 

*'  'Merger*  occurs  'when  a  greater  estate 
and  a  less  coincide  and  meet  in  one  and  the 
same  person,  in  one  and  the  same  rights 
without  any  intermediate  estate.'  The  rule 
in  equity  is  the  same  as  at  law,  with  this 
modification  that  at  law  it  is  inflexible, 
whereas  in  equity  it  is  dear  that  a  person 
may  become  entitled  to  an  estate  subject  to 
a  charge  for  his  own  benefit,  and  If  he  choose 
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can  hold  the  estate  and  keep  the  charge 
allye.  It  becomes  a  question  of  intention  in 
the  ];)erson  in  whom  the  two  Interests  are 
vested."  Where  a  purchaser  assumed  the 
payment  of  notes  executed  by  the  vendor,  se- 
cured by  a  mortgage  on  the  premises,  and 
conveyed  the  premises  to  a  third  person  sub- 
ject to  the  mortgage,  and  this  person  after- 
wards acquired  the  notes,  the  equitable  es- 
tate was  merged  In  the  legal  one,  thereby 
extinguishing  the  mortgage  and  the  debt  se- 
cured. Wonderly  v.  Giessler,  93  S.  W.  1130, 
1133, 118  Mo.  App.  708  (quoting  and  adopting 
Bassett  v.  O'Brien,  51  S.  W.  108,  149  Mo. 
389). 

A  ''merger  of  estates"  occurs,  as  de- 
clared in  Civ.  Code  1895,  §  3106,  when  "two 
estates  in  the  same  property  unite  in  the 
same  person  in  his  individual  capacity,  the 
less  estate  [being]  merged  in  the  greater," 
or  where,  as  was  held  in  Lowe  v.  Webb,  11 
8.  B.  845,  85  Ga.  731,  two  or  more  persons, 
having,  as  tenants  in  common,  a  life  estate 
in  realty,  acquire  in  common  the  absolute 
fee  thereto.  "The  doctrine  of  'merger  of  es- 
tates* rests  upon  actualities,  not  upon  mere 
possibilities.  Coincidence  of  two  independ- 
ent estates  presently  held  by  one  and  the 
same  person  or  ciass  of  persons  is  a  neces- 
sary prerequisite  to  merger.  No  merger  can 
take  place  until  such  identity  of  person  and 
of  present  interest  in  point  of  fact  exists." 
Luquire  v.  Lee,  49  S.  B.  834,  838,  121  Ga. 
624  (citing  Strlngfellow  v.  Stringfellow,  87 
S.  E.  767,  112  Ga.  494,  497;  Bard  well  &  Co. 
V.  Edwards,  45  S.  E.  40,  117  Ga.  825;  1 
Wash.  Real  Prop.  [6th  Ed.]  §  368;  Knowles 
V.  Lawton,  18  Ga.  476,  63  Am.  Dec.  290 ;  Cole 
V.  Grigsby  [Tex.]  35  S.  W.  690 ;  Asch  v.  Asch 
[N.  Y.]  18  Abb.  N.  C.  82 ;  Bomar  v.  MuUins 
[S.  C]  4  Rich.  Bq.  80;  Johnson  v.  Johnson, 
7  Allen  [89  Mass.]  196,  83  Am.   Dec.   676). 

Rights  are  said  to  be  "merged"  when  the 
same  person  who  is  bound  to  pay  is  also  en- 
titled to  receive.  This  is  more  properly 
called  a  confusion  of  rights  or  extinguish- 
ment. Muscogee  Mfg.  Co.  v.  Eagle  &  Phenix 
MUls,  54  S.  E.  1028,  1031,  126  Ga.  210,  7  L.  R. 
A.  (N.  S.)  1139  (quoting  Bouvier  Law  Diet, 
word  "Merger,"  subtitle  "Of  Rights" ;  and  cit- 
ing Rawle,  Covenants  [5th  Ed.]  §  223 ;  Sibley 
V.  Beard,  5  Ga.  550;  Fields  v.  Wlllingham, 
49  Ga.  344;  Willis  v.  McGough,  56  Ga.  198; 
Civ.  Code  1895,  §  3106;  Goodel  v.  Bennett, 
22  Wis.  565;  Brown  v.  Metz,  33  111.  339,  85 
Am.  Dec.  277;  Silverman  v.  Loomis,  104  111. 
137;  W^terbury  v.  Head,  12  N.  T.  St  R. 
361). 

Offeiuen 

"^Merger*  in  the  criminal  law  occurs 
where  the  same  act  of  crime  is  within  the 
definition  of  a  misdemeanor  and  likewise 
a  felony,  or  of  a  felony  and  likewise  of  a 
treason ;  and  the  rule  is  that  the  lower  grade 
merges  in  the  higher.  That  is,  an  act  can- 
not be  both  a  felony  and  a  misdemeanor — a 
doctrine  which  applies  only  where  the  iden- 


tical act  constitutes  both  offeBses.  •  ^  * 
Subject  to  whatever  exception  may  ^  found 
in  the  doctrine  of  merger,  a  criminal  person 
may  be  holden  for  any  criime,  of  whatever 
nature,  which  can  be  legally  carved  out  of 
his  act  He  Is  not  to  elect,  but  the  pro6eca^ 
ing  power  is.  If  the  evid^ice  shows  him  to 
be  guilty  of  a  higher  offense  than  he  stands 
indicted  for,  or  of  a  -lower,  or  of  one  differ- 
ing in  nature,  whether  under  a  statute  or  at 
the  common  law,  he  cannot  be  heard  to  com- 
plain; the  question  being  whether  it  shows 
him  to  be  guilty  of  the  one  charged."  State 
V.  Smith,  90  S.  W.  440,  444, 190  Mo.  706  (quot- 
ing and  adopting  definition  In  1  Blab.  Cr. 
Law  [7th  Ed.]  §§  786,  791). 

MERINO  WOOL 

In  Tariff  Act  July  24,  1897,  c  11,  I  t 
Schedule  K,  par.  349,  relating  to  wools,  the 
words  "merino  blood,  immediate  or  remote," 
convey  an  unmistakable  meaning,  and  indnde 
wool  in  which  the  presence  of  merino  blood 
is  marked,  though  of  inferior  quality.  Unit- 
ed States  V.  American  Bxpreas  Co.,  177  Fed. 
735,  789. 

MERIT 

MERITORIOUS  REFEN8E 

Where  a  complaint  alleged  execution  by 
defendants  of  a  penal  bond,  the  condition  of 
which  was  that  defendants  would  make  cer- 
tain repairs  to  a  building  for  plaintiffs  that 
they  had  failed  to  perform,  and  a  default 
judgment  was  entered  thereon,  an  answer  ad- 
mitting the  execution  of  the  bond  and  failure 
to  perform,  but  alleging  that  the  building 
was  leased  to  defendants  for  gambling  pur- 
poses, does  not  on  a  motion  to  set  aside  tbe 
default  judgment  set  up  a  "meritorious  de- 
fense," within  Mills*  Ann.  Code,  |  75,  author- 
izing relief  under  such  circumstances.  M^ 
Connell  v.  Schultz,  128  Pac.  876,  877,  23  Colo. 
App.  194. 

The  word  "meritorious,**  as  used  in  con- 
nection with  a  "meritorious  defense,"  means 
that  the  defense  is  good  and  lawful,  and* 
when  pleaded  properly  in  time,  must  be  recog- 
nized as  a  good  lawful  defense.  While  any 
defense  given  by  statute  is  meritorious,  it 
does  not  follow  that  for  that  reason  it  has 
merit  equal  to  any  other  defense,  thus  remov- 
ing from  the  courts  the  right  to  discriminate 
between  different  defenses,  so  that,  where  it 
appears  that  a  defense  otherwise  meritorious 
when  offered  for  the  first  time  in  an  amended 
pleading  if  allowed  would  worK  an  injustice 
instead  of  a  Justice,  the  court  should  refuse 
it  O'Neill  V.  Jones,  123  N.  W.  495,  496,  24 
S,  D.  79. 

HERITS 

As  a  technical  legal  term,  "merits'*  has 
been  defined  as  a  matter  of  substance  in  law 
as  distinguished  from  matters  of  form,  and 
as  the  real  or  substantial  grounds  of  action 
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or  defense,  In  contradistinction  to  some  tech- 
nical or  .collateral  matter  raised  in  ttie  course 
of  the  snlt.  Wolfe  ▼.  Georgia  Ry.  &  Electric 
COm  06  S.  £.  62,  63,  6  6a.  App.  410  (citing 
5  Words  &  Phrases,  p.  44d3). 

*'The  term  'merits*  has  been  defined  as 
meaning  the  strict  legal  rights  of  the  parties 
as  distinguished  from  those  mere  questions 
of  practice  which  every  court  regulates  for 
itself  and  from  all  matters  which  depend 
upon  the  discretion  or  favor  of  the  court — 
matters  of  substance  in  law  as  distinguished 
from  matters  of  form."  Smoot  v.  Judd,  83 
S.  W.  481,  519,  184  Mo.  508. 

The  act  of  the  trial  court  in  an  election 
contest  in  changing  the  case  from  the  jury 
docket  to  the  nonjury  docket  at  a  subsequent 
term,  after  an  order  had  been  made  placing 
it  upon  the  Jury  docket,  but  on  the  faith  of 
which  no  steps  had  been  taken,  Is  within  the 
discretion  of  the  trial  court,  since  the  rule 
that  trial  Judges  cannot,  at  subsequent  terms, 
change  orders  made  at  former  terms  does 
not  apply  to  mere  practice  points,  but  only  to 
the  **merits  of  the  controversy,"  which  term 
is  not  confined  to  points  In  actual  litigation. 
Taylor  v.  Carr,  141  S.  W.  746,  T48,  126  Tenn. 
235,  Ann.  Cas.  1913C,  155. 

In  November,  1003,  at  the  instance  and 
request  of  plaintiff's   counsel,   a  stipulation 
was  entered  into  embracing  the  facts  rele- 
vant to  all  the  Issues  except  one.    Such  stip- 
ulation was  entered  Into  In  good  faith,  with- 
out fraud  or  any  attempt  to  deceive  plaintiff's 
counsel,   and  after  most  careful  considera- 
tion.  Defendant's  counsel  In  good  faith  relied 
upon  such  stipulation  for  nearly  six  years. 
In  March,  1908,  the  cause  was  tried  and  sub- 
mitted upon  such  stipulated  facts  and  certain 
testimony  relevant  to  the  issue  not  covered 
by  the  stipulation.     In  May,  folloMng,  the 
trial  court  made  its  findings  of  fact  and  con- 
clusions of  law  favorable  to  plaintiff,  and 
ordered  Judgment  accordingly,  which  was  en- 
tered pursuant  thereto  on  May  14,  1908.    De- 
fendant's counsel  thereafter  took  steps  to  set- 
tle a  statement  of  the  case  preparatory  to 
appealing  to  the  Supreme  Court,  and  on  July 
25,  1908,  on  application  of  plaintifTs  counsel, 
an  order  was  made  requiring  defendant  to 
show  cause  why  an  order  should  not  be  made 
vacating  and  setting  aside  such  findings  of 
fact,  conclusions  of  law,  and  order  for  Judg- 
ment, and  Judgment,  and  also  why  plaintiff 
should  not  be  relieved  from  a  portion  of  such 
stipulation  of  facts,  or  why  such  stipulation 
of  facts  should  not  be  modified  by  eliminating 
such  portion,  or  why  the  parties  should  not 
be  relieved  in  toto  from  such  stipulation.    Up- 
on the  return  of  such  order  to  show  cause, 
and  after  due  hearing,  the  order  complained 
of  was  made  vacating  the  findings,  conclu- 
sions, order  for  Judgment,  and  Judgment    It 
was  held  that  such  order,  In  so  far  as  it 
vacates  the  findings  of  fftct,  and  relieves  the 
partieft  from  such  stipulation,  is  appealable 
under  anbdivision  4,  {  7226^  Bev.  C!odes  1905, 


upon  the  ground  that  it  "Involves  the  merits'* 
of  the  action  or  some  part  thereof.  Northern 
Pac  Ry.  Co.  v.  Barlow,  126  N.  W.  233,  237,  20 
N,  D.  197,  Ann.  Cas.  1912C,  763. 

Ameadatent  of  pleading 

The  term  "merits,"  in  Code  Civ.  Proc. 
I  11,  giving  the  right  of  apx)eal  from  an  or- 
der involving  the  "merits,"  embraces  more 
than  the  questions  of  law  and  fact  constitu- 
ting a  cause  of  action  or  defense,  and,  when- 
ever a  substantial  right  of  a  party  to  an  ac- 
tion material  to  obtaining  a  Judgment  is  de- 
nied, a  right  of  appeal  lies.  An  order  requir- 
ing plaintiff  to  ameud  his  complaint  by  stat- 
ing what  of  the  acts  charged  were  negligent 
and  what  willful  is  appealable.  Lynch  v. 
Spartan  Mills,  44  S.  E.  93,  95,  66  S.  C.  12 
(citing  Blakely  &  Copeland  v.  Frazler,  11  S. 
C,122). 

dutnse  of  veuve 

An  order  granting  a  change  of  venue  In 
a  dvil  action  involves  the  merits,  and  is  ap- 
pealable, under  Rev.  Codes  1880,  f  6626,  pro- 
viding that  an  order  is  appealable  when  it 
involves  the  merits  of  an  action  or  some  part 
thereof.  Robertson  Lumber  Co.  v.  Jones,  90 
N.  W.  1082,  13  N.  D.  112  (dting  White  v. 
Chicago,  M.  ft  St.  P.  Ry.  Co.,  41  N.  W.  730,  0 
Dak.  508). 

Plain  Issal 

Where  there  is  conflicting  evidence  as  to 
a  question  of  fact  on  which  plaintiff's  rlgUt  to 
recover  depends,  the  court  may  not  dismiss 
the  case  "on  the  merits"  under  Municipal 
Court  Act  (Laws  1902,  p.  1561,  c.  580,  |  249), 
authorizing  such  dismissal  where,  at  the  close 
of  the  whole  case,  the  court  is  of  the  opini(m 
that  plaintiff  is  not  endtled  to  recover  as 
matter  of  law.  Bowen  v.  Farley,  00  N.  T. 
Snpp.  205,  113  App.  Div.  767. 

Where  a  defendant  is  discharged  because 
there  was  not  sufficient  evidence  to  hold  him 
for  trial,  that  is  a  "dismissal  on  the  merits" 
within  the  meaning  of  Liquor  Tax  Law,  S 
25.  People  ex  rcl.  J.  &  M.  Hoffen  Brewing 
Co.  y.  Clement,  124  N.  Y.  Supp.  102,  105,  139 
App.  Dlv.  502. 

The  precise  meaning  to  be  given  to  the 
words  "on  the  merits"  in  an  order  or  Judg- 
ment has  never  been  very  clearly  defined.  It 
has  been  said  that  they  are  to  be  regarded 
as  referring  to  the  strict  legal  rights  of  the 
parties  as  contradistinguished  from  mere 
questions  of  practice.  It  is,  however,  not  of 
controlling  importance  whether  or  not  the 
Judgment  is  declared  to  be  on  the  merits; 
the  real  question  being  whether  it  is  In  fact 
an  adjudication  on  the  merits.  A  Judgment 
dismissing  a  complaint  on  demurrer  was  one 
on  the  merits  where  there  was  no  formal  or 
technical  defect  or  omission  In  the  complaint 
and  it  was  obvious  that  it  contained  every 
all^atlon  necessary  to  establish  a  cause  of 
action  if  the  contract  sued  on  was  lawful  and 
valid.    Hlrschbach  t.  Kitchun,  81  N.  X.  Supp. 
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957,  959,  40  Misc.  Rep.  306  (citing  St  Johns 
V.  West  [N.  Y.]  4  How.  Prae.  329). 

The  dismissal  of  a  bill  to  set  aside  cer- 
tain tax  bills  for  alleged  illegality  after  hear- 
ing and  the  awarding  of  a  judgment  for  costs 
In  favor  of  the  defendant  is  a  judgment  on 
the  merits,  and  is  conclusive  against  a  sub- 
sequent attack  on  the  validity  of  the  tax 
bills  in  a  suit  between  the  same  parties. 
Pond  V.  Hullng,  101  S.  W.  115,  117,  125  Mo. 
App.  474. 

Judsment  on  tbe  pleadins* 

A  judgment  on  the  pleadings  Is  conclu- 
sive, if  It  determines  the  merits  of  the  con- 
troversy, as  distinguished  from  the  merits 
of  the  pleadings  attacked,  as  the  term 
"merits"  is  used  In  Code  Civ.  Proc.  §  1005, 
providing  that  In  every  case  other  than  those 
iq>ecifled  in  section  1004  the  judgment  must 
be  rendered  on  the  merits.  Glass  v.  Basin 
St  Bay  State  Min.  Co.,  90  Pac  753,  754,  35 
Mont  567. 

Under  Code  Civ.  Proa  |  581,  prescribing 
when  an  action  may  be  dismissed  or  a  non- 
suit entered,  and  section  582,  providing  that 
In  every  other  case  judgment  must  be  render- 
ed on  the  merits,  a  judgment  on  the  pleadings 
is  a  judgment  on  the  merits,  so  far  as  Its 
conclusiveness  Is  concerned.  Bailey  v.  JEtna 
Indemnity  Co.  of  Hartford,  Conn.,  91  Pac. 
416-419,  5  Cal.  App.  740. 

Qvaslilac  writ  of  mandamus 

A  motion  to  quash  an  alternative  writ  of 
mandamus  on  the  ground  of  its  Insufficiency 
does  not  "Involve  the  merits,"  within  Code 
Clv.  Proc.  S  2075,  providing  that  an  alterna- 
tive writ  cannot  be  quashed  on  motion  for 
any  matter  Involving  the  merits.  People  ex 
rel.  Ajas  v.  Department  of  Health  of  City  of 
New  York,  123  N.  Y.  Supp.  294,  297,  138  App. 
Dlv.  559. 

Striking  ont  pleading 

An  order,  striking  out  most  of  defend- 
ant's answer  embracing  new  matter  relevant 
and  material,  held  an  order  "involving  the 
merits,  and  necessarily  affecting  the  judg- 
ment," within  Rev.  Codes  1905,  §  7081,  Includ- 
ing in  the  judgment  roll  *'all  orders  and  pa- 
pers in  any  way  involving  the  merits  and 
necessarily  affecting  the  judgment,"  and 
hence  reviewable  on  appeal  from  the  judg- 
ment State  V.  Meyers,  124  N.  W.  701,  705, 
19  N.  D.  804. 

MERRY-GO-ROUND 

One  of  the  distinguishing  features  of  the 
'*merry-go-round"  is  the  inspiring  music 
which  it  famishes.  A  *'scenic  railway"  being 
a  railway  on  which  cars  are  run  for  the  pur- 
poses only  of  amusement,  where  the  track  la 
elevated  for  a  considerable  distance  at  the 
place  of  beginning  and  built  on  an  incline, 
the  cars  being  propelled  by  the  force  of 
gravity,  is  not  ''such  place  of  pubUo  amuse- 


ment" as  a  ''merry-go-round,"  and  is  not  pio- 
hlblted  from  being  kept  open  on  Sunday,  hj 
Rev.  Codes,  {  6825.  Ex  parte  Hull,  110  Pac 
250, 18  Idaho,  475,  30  L.  B.  A.  (N.  &)  465. 

MERTON 

See  Statute  of  Merton, 

MESNE 

MESNZ:  PROCESS 

"Mesne  process"  is  defined  by  Bouvler's 
Law  Dictionary  as  "process  which  Is  Issued 
in  a  suit  between  the  original  and  final  pro- 
cess."   Moredock  ▼.  Klrby,  118  Fed.  180, 185. 

MESHE  PROFITS 

The  words  ""mesne  profits,**  within  the 
rule  that  "mesne  profits"  only  and  not  dam- 
ages for  trespass  are  recoverable,  under 
Code  1896,  §  1555,  In  ejectment,  mean  com- 
pensation for  use  and  occupation.  Henry 
V.  Davis,  43  South.  122,  123,  149  Ala.  859, 13 
Ann.  Cas.  1090  (citing  Prestwood  v,  Watson, 
20  South.  600,  111  Ala.  604,  610). 

Tlie  common-law  rule  that  only  nominal 
damages  are  recoverable  In  ejectment  has 
been  modified  by  statute  authorizing  a  recoT- 
ery  of  **mesne  profits,"  which,  under  Cit. 
Code  1S96,  §  1555,  are  damages  from  the  com- 
mencement of  the  tortious  withholding  to 
the  time  of  the  verdict,  except  as  modified 
by  sections  1535,  1540,  defining  the  llabiUty 
of  a  tenant  asserting  his  right  to  possession 
under  a  lease  and  the  liability  of  a  person 
holding  under  color  of  title  In  good  faith. 
Scott  V.  Coulson,  47  South.  60,  61,  156  Ala. 
450. 

MESSAGES 

See  Day  Message. 

Sending  a  telephone  meesagep  see  Send. 

MESSENGER 

MESSENGER  OOBiPAlfT 

As  common  carriers,  see  Common  Car* 
rler. 

MESSENGER  WIRES 

Wires  which  run  from  pole  to  pole  im- 
mediately over  telephone  cables  which  they 
support  are  denominated  "messenger  wires." 
Cumberland  Telephone  &  Telegraph  Co.  r. 
Metzger  (Ky.)  97  S.  W.  35,  d6w 

METAL 

See  Composition  Metal;  ESzpanded  Met- 
al;   Unwrought  MetaL 

Articles  of,  see  Articles  within  Tarlif 
Act. 

Manufactures   of^  see    Manaf«ctur< 
Manufactured  ArticleSi 

Type  metal,  see  Type. 
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METAixic  oxBonxr 

Where  an  electric  current  trarels  its  en- 
tire course  upon  wires  without  coming  into 
contact  with  the  earth,  it  is  known  as  a  ''me- 
tallic drcnit"  Smith  v.  filissouri  ft  K.  Tele- 
phone Co.,  87  8.  W.  71,  73,  113  Mo.  App.  429. 

METALUFEROUS 

Mineral  synonymous,  see  Mineral  Land. 

METALLOPHONES 

As  musical  instrument,  see  Musical  In- 
strument. 

METALLURGICAL  COKE 

''Metallurgical  coke"  is  coke  suitable  fior 
the  smelting  of  iron.  Hotchkiss  7.  Bon  Air 
Coal  ft  Iron  Go.,  78  Atl.  1108,  1114,  108 
Me.  34. 

METHOD 

See  Bench  Method;   Business  Methods; 
Catalogue  System  or  Method. 

METHYL  ALCOHOL 

"Methyl  alcohol'*  is  obtained  by  the  dlB- 
tiUation  of  wood,  and  is  the  *'wood  alcohol" 
of  commerce.  People  v.  Bowen,  74  N.  B.  489, 
403, 182  N.  Y.  1  (quoting  and  adopting  defini- 
tion in  Webster's  International  Diet). 

METIORITE 

As  property,  see  Real  Property* 

MEXICAN  ONYX 

Dutiable  as  onyx,  see  Onyx. 

MFG. 

The  letters  "Mfg."  are  an  abbreviation 
of  the  word  manufacturing  and  a  corporate 
signature  employing  such  letters  instead  of 
the  word  ''manufacturing'*  is  sufficient  Sei- 
berling  t.  MUler,  00  N.  E.  800,  802,  207  IlL 
443. 

MICANITE 

^^Micanite"  is  a  trade-name  given  to  a 
substitute  for  mica,  which  has  established 
for  itself  a  recognized  place  in  the  electrical 
art  It  is  cheaper,  more  uniform  as  to  di- 
electric strength,  has  a  less  possibility  of 
flaws,  can  be  easily  molded  or  cut  so  that 
it  can  be  had  in  required  sizes  larger  than 
mica.  Mica  Insulator  Go.  y.  Union  Mica  Co., 
137  Fed.  028,  033. 

MICROPHONE  TRANSMITTER 

ETery  "microphone  transmitter,"  as  oom- 
mcmly  understood  in  the  telephonic  art,  is  an 
instrument  having  carbon  electrodes  in  loose 
or  feeble  contact    But  a  transmitter  may 


still  be  a  microphone  without  having  carbon 
electrodes,  provided  the  electrodes  are  of  sold 
material,  and  so  capable  of  embodying  mi- 
crophonic action.  American  Bell  TeL  Co.  v. 
National  Tel.  Mfg.  Co.,  119  Fed.  803.  898,  66 
O.  C.  A.  423. 

MIDDLE 


CliMuiel  «v  viT«« 

The  western  boundary  line  of  Tennessee, 
declared  and  fixed  by  treaties  and  legislative 
enactments  to  be  "the  middle  of  the  Missis- 
sippi river,"  means  a  line  along  the  river  bed 
equidistant  from  the  visible,  defined,  and 
substantially  established  banks  confluing  the 
waters  on  either  side,  and  does  not  mean  the 
centei^  of  that  part  of  the  river  which  is  deep- 
est and  constitutes  the  channel  of  commerce. 
This  construction  has  become  a  rule  of  prop- 
erty and  should  not  be  disturbed.  State  v. 
Munlce  Pulp  Co.,  104  S.  W.  487,  441,  119 
Tenn.  47. 

In  international  law  and  by  usage  of  Ehx- 
roi)ean  nations,  the  term  "middle  of  the 
stream*'  as  applied  to  a  navigable  river  is 
the  same  as  the  middle  of  the  channel  of  such 
stream.  State  of  Louisiana  v.  State  of  MXb- 
slssippi,  26  Sup.  Ct  408,  421,  202  U.  S.  1, 
50  L.  Ed.  913  (quoting  Iowa  v.  Illinois,  13 
Sup.  Ct.  239.  147  U.  S.  1,  37  L.  Ed.  55). 

The  middle  of  the  main  channel  of  the 
river  is  what  is  meant  by  the  words  "the 
middle  channel  of  said  river"  in  the  act  of 
February  14,  1859,  admitting  Oregon  into 
the  Union,  with  the  Columbia  river  as  its 
northern  boundary.  State  of  Washington  v. 
Oregon,  29  Sup.  Ct  631,  632,  214  U.  S.  205, 
53  L.  Ed.  969. 

The  middle  line  of  a  nonnavlgable  river 
at  low*water  mark  is  not  the  center  of  the 
channel,  which  means  the  continuous  course 
of  deepest  water,  but  is  a  line  equally  dis- 
tant from  all  points  on  the  opposite  banks  at 
right  angles  with  the* thread  at  low- water 
mark.  Micelli  v.  Andrus,  120  Pac.  737,  740, 
61  Or.  78. 

MmDIiElCAH 

A  middleman  Is  a  broker  whose  duties 
are  limited  by  his  contract  to  finding  and  pro- 
curing a  purchaser  able,  willing,  and  ready 
to  accept  his  client's  terms  or  to  effect  a 
transaction  with  his  client  on  any  terms  sat- 
isfactory to  both,  the  term  "middleman"  be- 
ing merely  descriptive  of  the  nature  of  the 
contract  of  employment,  he  being  in  no  fidu- 
ciary relation  to  his  principal  nor  under  any 
obligation  not  to  receive  compensation  from 
the  opposite  party  to  the  transaction,  while 
a  broker,  in  addition  to  the  duties  of  a  mid- 
dleman, is  employed  to  use  discretionary  au- 
thority for  the  benefit  of  his  employer  and  to 
act  for  his  best  interests,  and  therefore  may 
not  accept  a  secret  double  employment  or 
commiflsions  from  both  parties.  Langford 
V.  Issenhuth,  134  N.  W.  889,  893,  28  S.  D. 
451. 
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MIDDLINGS 

See  Wheat  Middlings. 

"Middlings"  are  the  parts  of  a  kernel  of 
grain  next  to  the  skin  of  the  berry,  which, 
by  the  later  milling  processes,  are  reground 
so  as  to  form  a  very  line  flour,  with  larger 
and  more  uniform  granules  than  that  from 
the  first  grinding ;  also,  the  coarser  particles 
resulting  from  milling,  intermingled  with 
foreign  matter  used  for  stock  food.  State  t. 
Weller,  85  N.  B.  761,  762,  171  Ind.  58. 

MIDSHIPMAN 

See  Cadet  Midshipman. 

MIDWIFE 

Both  medical  and  popular  lexicograph- 
ers define  "midwife"  as  a  female  obstetrician. 
Commonwealth  v.  Porn,  82  N.  E.  31,  190 
Mass.  326, 17  L.  B.  A.  (N.  S.)  94, 13  Ann.  Cas. 
569. 


Both  medical  and  popular  lexicographers 
define  "midwifery"  as  the  practice  of  obstet- 
rics. Commonwealth  v.  Porn,  82  N.  E.  31, 
196  Mass.  826,  17  L.  B.  A.  (N.  S.)  94,  18  Ann. 
Cas.  569. 

MIGHT 

"The  word  'might,*  as  defined  by  Web- 
ster, denotes  not  alone  possibility,  but  also 
ability  and  capability.  'Could'  denotes  abil> 
ity  and  capability."  Hence  Instructions 
which  used  "might"  and  "could"  interchange- 
ably held  not  erroneous  as  allowing  the  Jury 
to  enter  the  realm  of  conjecture.  Nelson  y. 
Boston  &  Montana  Consol.  Copper  &  Silver 
Min.  Co.,  88  Pac.  785,  786,  35  Mont  223. 

A  warning  given  by  an  ofilcer  to  one 
in  his  custody,  which  was  In  the  usual  form, 
with  the  exception  of  the  use  of  the  word 
"might"  instead  of  "would  or  could,"  the 
officer  telling  the  one  in  custody  that  any 
statement  he  might  make  "might"  be  used 
against  him,  was  sufficient.  Garrett  v.  State, 
91  S.  W.  577,  49  Tex.  Cr.  B,  235. 

In  an  action  for  assault  on  a  passenger 
by  fellow  passengers,  in  an  instruction  stat- 
ing the  duty  of  the  conductor  to  protect  the 
party  assaulted  it  he  "anticipated  that  such 
assault  might  be  made,"  it  was  not  error  to 
use  the  word  "might"  instead  of  "would," 
since  the  law  requires  that  a  carrier  use  the 
highest  degree  of  diligence  to  protect  passen- 
gers from  assault  which  may  be  reasonably 
anticipated,  and  the  word  "might"  is  used  in 
place  of  "may"  when  referring  to  past  time 
or  a  past  event  LouisviUe  By.  Co.  v.  Well- 
ington, 126  S.  W.  370,  371,  137  Ky.  719. 

An  instruction  defining  the  term  "feloni- 
ously" as  an  intent  to  commit  a  felony,  or 
an  intent  to  commit  a  wrongrul  act  which' 


"might"  result  in  the  commlBston  of  a  felony, 
was  errcmeous,  as  the  Jury  was  in  effect  told 
that  a  person  is  presumed  by  law  to  intend 
all  the  possible,  rather  than  the  reason- 
aUy  probable,  consequenoes  of  his  voluntary 
wrongful  act  State  v.  Denny,  117  N.  W. 
869,  870,  17  N.  D.  519. 

Acts  1905,  p.  579,  c.  167,  (  123,  provides 
that  any  person  aggrieved  by  any  decision  of 
the  county  commissioners  in  any  proceeding 
relating  to  highways  may  appeal  therefrom, 
etc.,  and  that  such  appeal  shall  be  tried  de 
novo,  and  may  be  had  as  to  any  issue  tried, 
"or  that  might  have  been  tried,"  before  the 
county  board.  Held^  that  the  last  clause 
only  authorizes  the  trial  of  such  issues  on 
appeal  as  might  have  been  tried  und^  is- 
sues made  before  the  board,  and  does  not 
authorize  the  trial  of  Issues  not  presented  to 
the  board,  ^tna  Life  Ins.  v.  Jones,  89  N. 
E.  871,  872,  874,  173  Ind.  149. 

MIGHTY  FAST 

While  the  expression  "mighty  fast"  is  a 
term  of  relative  meaning,  when  applied  to 
the  speed  of  a  street  car  it  is  sufilciently 
definite  to  enable  the  Jury  to  say  whether  or 
not  the  car  was  traveling  in  excess  of  seven 
miles  an  hour.  In  an  action  against  a  street 
railroad  for  injuries  to  a  passenger,  evidoioe 
that  the  car  was  going  "mighty  fast'*  was 
sufficient  to  render  it  error  to  exclude  an 
ordinance  limiting  the  rate  of  speed  of  a 
street  car  to  seven  miles  an  hour.  Moore  v. 
Northern  Texas  Traction  Co.,  96  S.  W.  6(% 
653,  41  Tex.  Civ.  Ai^.  583. 

MIKE 

"Mike"  is  not  universally  recognized  ab- 
breviation of  "Michael,"  but  is,  strictly  speak- 
ing, a  mere  diminutive  or  nickname.  Ofal- 
mann  v.  Clarkson  Sawmill  Co.,  120  S.  W. 
1155,  1158,  222  Mo.  62,  28  L.  B.  A.  (N.  S.) 
432,  133  Am.  St  Bep.  506. 

MILCH  COW 

Under  Sayles'  Ann.  Oiv.  St  1897,  art 
2395,  which  exempts  to  every  fiimlly  from 
forced  sale  "five  milch  cows  and  th^r  calves," 
heifers  which  had  never  been  milked  but 
which  were  with  calf  when  the  levy  was 
made,  and  which  the  debtor,  who  was  the 
head  of  the  family,  was  keeping  as  his  milch 
cows,  are  exempt  Patterson  v.  Bnglish  (T^x.) 
142  S.  W.  la 

MILE 

See  English  Geographical  MUes;  BCnot: 
Marine  Miles. 

"The  statute,  or  English,  'mile'  was 
adopted  as  the  standard  of  land  measuronent 
in  the  thirty-fifth  year  of  the  reign  of  Queen 
EUzabeth,  1593.  *  *  *  The  statute  *mUft' 
measures  5,280  feet  on  ttie  land."   In  the  Mus- 
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congas  Grant  by  the  council  of  Plymouth  In 
Deron,  England,  made  between  1620  and 
1635,  after  the  inauguration  of  the  geograph- 
ical or  marine  mile,  granting  certain  land, 
etc.,  within  three  miles  of  the  mainland,  the 
three-mile  limit  is  to  be  measured  by  the 
geographical  or  marine  mile  or  knot,  and  not 
by  the  statute  ''mile."  Lazell  t.  Boardman, 
69  Aa  97,  99,  103  Me.  292,  IB  Ann.  Cas.  673 
(ddng  Rockland,  M.  D.  &  S.  Steamboat  Oo. 
r.  Fessenden,  8  Atl.  550,  79  Me.  140). 

In  a  prosecution  under  Code  1907,  {  7737, 
for  failure  to  work  on  a  public  road  after 
legal  notice  given  to  one  living  "within 
three  miles"  thereof,  the  distance,  in  view  of 
Code  1907,  §  5804,  means  on  an  air  line, 
where  there  are  no  barriers  between  impass- 
able by  ordinary  means,  and  not  a  computa- 
tion of  the  distance  according  to  the  pi%ictic- 
able  and  usual  way  of  travel  Howell  y. 
State,  54  South.  542,  548,  171  Ala.  62. 

MILEAGE 

As  Fees,  see  Fees. 
As  salary,  see  Salary. 

Mileage  is  compensation  allowed  to  pub- 
lic officers  for  their  expenses  while  traveling 
on  public  business.  Board  of  Oom'rs  of  West- 
on County  T.  Blakely  (Wyo.)  123  Pac.  72,  77. 

Under  Burns'  Ann.  St  1908,  §  7335, 
which  provides  that  a  sheriff  shall  tax  and 
charge  the  fees  provided  by  law  on  account 
of  services  performed  by  him,  the  fees  and 
amounts  so  charged  to  be  designated  "sher- 
iffs costs,"  which  shall  be  the  property  of  the 
county,  and  section  240  which  provides  that 
words  and  phrases  used  in  a  statute  shall  be 
taken  in  their  plain,  ordinary,  or  usual  sense, 
but  that  technical  words  and  phrases  shall 
be  understood  according  to  Uieir  technical 
import  unless  such  a  construction  would  be 
r^ngnant  to  the  legislative  intent  or  to  the 
context  of  the  statute,  the  amounts  charged 
and  collected  by  a  sheriff  as  statutory  mile- 
age In  the  service  of  writs,  summonses,  notic- 
es, etc,  are  to  be  considered  as  fees  provided 
by  law  on  account  of  service  in  the  discharge 
of  official  duties,  and  not  as  a  'reimbursement 
to  him  for  expenses  incidentally  incurred  in 
the  service  of  such  writs,  so  that  when  col- 
lected they  belong  to  the  county,  and  not  to 
the  sheriff  personally.  Boberts  v.  Board  of 
Gom*r8  of  Brown  CSounty  (Ind.)  99  N.  B. 
1015. 

KILZSAGE  BOOK 

'*A  'mileage  book'  is  a  contract  of  car- 
riage having  attached  thereto  coupons,  one 
for  every  mile;  each  coupon  being  In  two 
parts,  one  part  for  the  passenger's  fare,  the 
other  for  his  baggage.  When  the  baggage  is 
checked,  the  baggage  portion  of  every  cou- 
pon according  to  the  distance  is  torn  off,  and 
no  more  baggage  can  be  checked  upon  the 
mileage  book,  unless  the  remainder  of  these 


coupons,  representing  the  carriage  of  the  pas- 
senger, has  been  detached.*'  One  who  leaves 
trunks  in  a  baggageroom  by  permission  of  the 
baggage  clerk  upon  a  statement  that  he  will 
depart  on  a  train  the  next  day,  and  will  then 
check  them,  cannot  hold  the  railway  com- 
pany responsible  as  a  carrier  of  baggage  for 
the  destruction  of  the  trunks  by  fire,  though 
he  holds  a  mileage  book  good  for  transpor- 
tation on  the  railway  company's  trains. 
Southern  R.  Go.  v.  Rosenheim  ft  Sons,  58  S. 
E.  81,  82,  1  Ga.  App.  700. 

MUiEAGB  RATE 

See  Continuous  Mileage  Rate. 

MILITARY 

MUiITART  EXPEDITION  OR  ENTER- 
PRISE 

The  term  "military  expedition,"  as  used 
in  Rev.  St.  I  5286,  denouncing  the  organiza- 
tion of  a  military  ent^prise  in  the  United 
States  to  be  carried  on  against  any  foreign 
prince  or  state,  does  not  contemplate  an  ex- 
pedition or  enterprise  in  matters  of  pleasure, 
commerce,  or  business,  of  a  civil  nature,  un- 
attended by  the  design  of  an  attack,  inva- 
sion, or  conquest,  but  rather  a  hostile  inten- 
tion connected  with  the  act  of  beginning  or 
setting  on  foot  the  expedition  or  enterprise. 
United  States  v.  Ybanez,  53  Fed.  536,  537. 

MUiITART  PITRPOSE 

Armories  are  primarily  intended  for 
"military  purposes,"  but  the  term  '^military 
purposes"  must  be  understood  to  comprehend 
all  such  usee  as  may  be  said  to  be  incidental 
to  the  general  purpose  to  conserve  the  mili- 
tary needs  of  the  regimental  organization. 
Military  balls  and  other  entertainments  which 
are  frequently  given  at  armories  cannot  be 
said  to  be  for  "military  purposes,"  except  in 
the  sense  that  they  contribute  to  the  interest 
and  good  feeling  of  the  members  of  the  mili- 
tary organization.  In  that  sense  they  are 
clearly  consistent  with  the  general  purposes 
for  which  the  armory  buildings  were  intend- 
ed. On  the  other  hand,  an  armory  cannot 
properly  be  devoted  to  a  purely  commercial 
use  in  disregard  of  military  needs.  Hamill 
V.  Dungan,  68  Atl.  1096, 1097,  74  N.  J.  Eq.  251. 

MUiITART  RESERVATION 

In  creating  the  Lake  Superior  land  dis- 
trict in  1847,  Congress  reserved  from  the 
lands  open  for  sale  certain  lands  for  school 
purposes,  and  also  such  reservations  as  the 
President  should  deem  necessary  for  public 
purposes.  Pursuant  to  the  authority  so  giv- 
en, the  President,  in  order  to  have  time  to 
ascertain  what  lands  were  necessary  for  pub- 
lic purposes,  reserved  a  number  of  tracts 
temporarily,  one  of  which,  consisting  of  half 
a  township,  included  Ft  Brady  on  St  Mary's 
river,  together  with  the  reservation  on  which 
it  stood,  and  also  a  small  tract  previously 
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reserved  to  the  Indians  by  treaty  for  a  camp, 
together  with  other  lands.  By  a  sabsequent 
executive  order  in  1852,  the  reservations 
were  more  narrowly  defined,  and  all  the  re- 
maining lands  80  temporarily  reserved,  "ex- 
cept the  military  reservation  at  Ft  Brady," 
were  released  from  reservation.  The  Indian 
right  was  extinguished  by  treaty  in  1855. 
Held,  that  the  exception  in  the  order  of  re- 
lease of  the  "military  reservation  at  Ft. 
Brady"  included  only  the  original  reserva- 
tion as  defined  prior  to  1847,  and  not  the  en- 
tire temporary  reservation  of  that  year 
which  was  the  contemporaneous  construc- 
tion of  the  order  by  the  department,  so  that 
in  any  event  the  Indian  reservation  became 
public  lands,  subject  to  disposition  by  the 
government  after  the  treaty  of  1855,  and  a 
patent  subsequently  issued  therefor  is  valid. 
United  States  v.  Chandler-Dunbar  Water 
Power  Co.,  152  Fed.  25,  34,  81  O.  0.  A.  221. 

MHilTART  ROAD 

"The  only  'military  roads'  belonging  to 
the  United  States  within  the  states  are  tn 
the  military  reservations."  Pensacola  Tel. 
Co.  V.  Western  U.  Tel.  Co.,  96  U.  S.  1,  17,  24 
L.  Ed.  708. 

MHJTABT  SERVICE 

See  Actual  Military  Service. 
See,  also,  Service. 

MILITIA 

See  Organization  of  Militia. 

The  "militia"  of  the  state  is  an  arm  of 
the  state  government,  and  is  in  no  sense 
such  a  county  institution  or  establishment  as 
that  any  particular  county  can,  exclusively, 
be  required  to  impose  taxes  for  its,  or  any 
l)art  of  its,  maintenance.  State  ex  reL  Mil- 
ton V.  Dickenson,  33  South.  514,  517,  44  Fla. 
623,  GO  L.  R.  A.  539,  1  Ann.  Cas.  122. 

MILK 

See  Condensed  Skimmed  Milk;   Impure 

Milk. 
Dealer  in  milk,  see  Dealer. 

A  product  of  a  patented  chemical  process 
for  treatment  of  milk,  called  "concentrated 
milk,"  diluted  by  water,  does  not  constitute 
"milk,"  within  Rev.  Laws,  c.  56,  |  55,  prohib- 
iting the  keeping  for  sale  of  milk  to  which 
water  has  been  added.  Commonwealth  v. 
Boston  White  Cross  Milk  Co.,  95  N.  E.  85, 
87,  209  Mass.  80,  Ann.  Cas.  1912B,  386. 

A  provision  of  a  sanitary  code  adopted 
by  a  city  board  of  health  that  no  owner,  les- 
see, or  occupant  of  any  restaurant,  etc., 
which  shall  purchase  milk  or  cream  from 
any  person  or  corporation  not  having  obtain- 
ed a  license  as  therein  provided,  shall  use, 
sell,  or  dispose  of  any  milk,  cream,  or  ice 
cream  without  obtaining  a  license,  only  re- 


quires a  'person  selling  ice  cream  to  obtain  ft 
license  where  it  is  made  from  milk  or  cream 
purcha^^ed  from  an  unlicensed  person  or  cor- 
poration, and  not  where  the  ice  cream  itseU 
is  so  purchased,  since,  while  **ioe  cream"  U 
mostly  cream  or  milk,  it  is  a  manufactured 
article  with  other  ingredients,  and  is  not  cov- 
ered by  the  term  '*milk  or  oream.*'  Syracuse 
Ice  Cream  Co.  y.  City  of  Cortland,  138  N.  1 
Supp.  338,  839,  153  App.  Div.  456. 

MILL 

See  Cotton  Seed  Oil  Mill;  PubUc  Mill; 
Roller  MiU;  Saw  Mill;  Spinning  MiU; 
Water  Mill. 

The  word  "mill"  has  two  definitions,  a 
primary  and  secondary:  <1)  A  complicated 
engine  or  machine  for  grinding  and  rednoing 
to  fine  particles  grain,  fruit,  or  other  sab- 
stance,  or  for  x)erforming  other  operatioDS 
by  means  of  wheels  and  a  circular  motion  as 
a  gristmill  for  grain,  a  coffee  mill,  dder  mill, 
and  bark  mill.  The  original  purpose  of  mills 
was  to  comminute  grain  for  food,  but  tbe 
word  "mill"  is  now  extended  to  engines  or 
machines  moved  by  water  or  steam  for  ct^ 
rying  on  many  other  purposes,  as  oil  millSi 
sawmills,  slitting  mills,  bark  mills,  fallins 
mills,  etc.  (2)  The  house  or  building  that 
contains  the  machinery  for  grinding.  Inhab- 
itants of  Norway  v.  Willis,  72  AtL  733,  734, 
105  Me.  54  (citing  State  v.  livermore,  44  N. 
H.  386,  387). 

The  word  "mill"  does  not  ordinarily  In- 
dicate a  place  or  building  in  which  goods  are 
stored  for  hire.  McReynolds  v.  People,  82  N. 
B.  945,  947,  230  IlL  623. 

Where  a  plaintiff  purchased  of  defend- 
ant a  sawmill  and  all  machinery  connected 
therewith  located  on  certain  land,  reservins 
everything  on  the  land,  except  timber,  saw- 
mill, and  machinery,  the  term  "sawmill"  was 
limited  to  a  madiine  constructed  for  tlie  pur- 
pose of  sawing  logs,  and  therefore  did  not 
include  the  shed  covering  the  milL  A  saw- 
mill is  a  machine  for  sawing  logs,  whether 
or  not  it  is  accompanied  by  a  shed,  and  a 
shed  covering' such  a  mill  is  not  a  part  of 
the  sawmill,  but  is  a  part  of  the  real  estate 
to  which  it  is  attached.  A  saw  is  "a  tod 
for  cutting,"  and  a  "mill"  is  "a  machine  for 
grinding."  According  to  the  standard  lexi- 
cographers, the  first  meaning  of  "mill"  is  a 
machine  or  device  for  grinding,  cutting,  etc 
The  particular  purpose  for  which  it  is  de- 
signed is  usually  designated  by  a  prefix,  sudi 
as  sawmill,  gristmill,  etc.  The  term  "miir 
necessarily  carries  with  it  the  idea  of  a  ma- 
chine, device,  or  tool,  but  it  does  not  neces- 
sarily convey  with  it  the  idea  of  a  shed  or 
house.  The  term  "mill"  is  frequently  used 
to  designate  not  only  the  machine  ased  for 
grinding,  cutting,  etc.,  but  also  in  a  general 
and  comprehensive  sense  to  designate  tbe 
house  or  shed  where  such  machinery  may  be 
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in  operation,  and  many  lexlcocrraphers  give 
this  as  the  secondary  meaning  of  the  word. 
Alexander  v.  Beekman  Lumber  Ck).,  95  S.  W. 
449,  451,  78  Ark.  169  (citing  Thesaurus  Diet 
Eng.  Language ;  Worcest.  Diet ;  Cent  Diet ; 
Webst  Int.  Diet). 

A  plant  for  mixing  the  materials  used  in 
making  asphalt  payement,  consisting  of  ma- 
cbinery  mounted  on  an  open  or  flat  car,  mov- 
ed from  place  to  place  as  required,  is  not  a 
"factory,  mill,  or  workshop"  within  the  mean- 
ing of  Laws  Wash.  1905,  c.  84,  as  amended 
by  Laws  1997,  c  205,  providing  for  the  pro- 
tection and  health  of  employes  In  factories, 
mills,  and  workshops,  and  requiring  the  box- 
ing or  guarding  of  machinery  and  shafting 
therein,  etc  Casey  v.  Barber  Asphalt  Pav* 
hkg  Co.,  192  Fed.  432,  437. 

A  gasoline  engine,  used,  in  connection 
with  machinery  consisting  of  belts,  pulleys, 
and  cogwheels,  to  pump  water  through  pipes 
to  supply  the  inhabitants  of  a  city,  Is  not  a 
"manufacturing  establishment"  or  a  "mill," 
within  the  meaning  of  these  terms  in  section 
4682,  Gen.  St  1909.  Wind  River  Lumber  Co. 
V.  Frankfort  Marine  Accident  &  Plate  Glass 
Ins.  Co..  196  Fed.  340,  345,  116  C.  O.  A-  160 ; 
Ward  V.  City  of  Norton,  122  Pac.  881,  882, 
86  Kan.  906. 

Under  section  5  of  the  act  entitled  "An 
art  concerning  private  corporations,"  as 
amended  In  1873,  which  provides  for  the  crea- 
tion of  private  corporations  for  the  conver- 
sion and  disposal  of  agricultural  products 
by  means  of  "mills,"  etc.  (Laws  1873,  pp.  137, 
139,  subd.  36),  a  corporation  may  be  created 
•'to  build  and  maintain  a  flouring  mill." 
Ginrlck  v.  Patrons'  MIU  Co.,  21  Kan.  61,  63. 

The  aUe  of  the  act  of  1873  (Gen.  St 
1873,  c.  44;  Comp.  St  1911,  c.  67),  "An  act 
relating  to  mills  and  mlUdams,"  Is  sufficient- 
ly broad  to  admit  of  legislation  in  r^ard  to 
mills  of  all  kinds  that  are  of  public  utility 
and  having  "machinery  to  be  propelled  by 
water."  Lucas  v.  Ashland  Light,  Mill  &  Pow- 
er Co.,  138  N.  W.  761,  763,  92  Neb.  550. 

As  pulilio  plaee 

See  Public  Place. 

As  public  use 

See  Public  Use  (In  Eminent  Domain). 

MUX  AHB  ITS  ooirnsifTS 

Where  a  contract  between  a  railroad 
,  company  and  plaintiff  authorized  the  latter 
to  erect  a  stave  mill  on  the  right  of  way 
and  exempted  the  railroad  company  from 
liability  for  the  destruction  of  the  "mill  and 
its  contents"  by  fire,  the  railroad  company  is 
not  liable  for  damages  to  staves  piled  on  the 
right  of  way  near  the  mill,  where  It  appear- 
ed that  the  use  of  a  part  of  the  right  of  way 
was  necessary  for  the  piling  of  the  staves; 
the  staves  on  the  right  of  way  appurtenant 
to  the  mill  falling  under  the  designation  of 
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"mill  and  its  contents.**  Cincinnati,  N.  O.  ft 
T.  P.  Ry.  Co.  V.  Saulsbury,  90  S.  W.  624,  627, 
115  Tenn.  402,  6  Ann.  Cas.  744. 

MUX  Bun^Diiio 

See  Planing  Mill  BuUding. 

imii  PRIVILEGE 

"Mill  privilege,"  as  contained  In  an  as- 
sessment of  proi)erty  for  taxes  described  as 
''the  mill  privilege  at  Salmon  Falls,"  meant 
the  land  and  the  dam  situated  as  they  were, 
with  the  capacity  to  hold  the  water  of  the 
stream  and  create  power,  but  not  the  power 
or  the  water.  Saco  Water  Power  Co.  v.  Bux- 
ton, 66  AtL  914,  98  Me.  295. 

HILL  RACE 

As  used  in  a  deed  conveying  a  certain 
piece  of  land  for  a  "mill  race,"  and  also  a 
"privilege  of  a  road  to  cross  the  said  race 
near  said  gristmill  to  the  land  thus  describ- 
ed," may  be  construed  to  mean  either  the 
head  or  the  tall  race;  parol  evidence  being 
admissible  to  show  what  was  meant.  Place 
V.  Proctor  <Pa.)  2  Penny.  264,  269. 

MUX  SEAT 

The  word  "mill  seat"  is  synonymous  with 
"mill  site"  and  means  where  the  mill  sita. 
"A  'mill  site'  comprehends  not  only  the  site 
of  the  mill  building  but  also  the  water  pow- 
er connected  therewith  for  milling  purposes." 
The  granting  of  a  mill  site  conveys  by  Im- 
plication the  water  power  and  the  right  to 
maintain  a  dam  for  the  beneficial  appropria- 
tion of  the  water.  State  v.  Sutton,  51  S.  B. 
1012,  139  N.  C.  574  (quoting  in  part  definition 
in  Miller  v.  Alliance  Ins.  Co.,  7  Fed.  651; 
Curtlss  V.  Smith,  35  Conn.  158). 

As  used  in  Laws  1905,  p.  1022,  c.  824,  pro- 
videe  that  it  shall  be  unlawful  for  any  per- 
son to  hedge  or  fish  with  traps  in  the  waters 
of  a  certain  creek  between  the  mouth  of  the 
creek  and  the  "J.  mill  seat  in  L.  county," 
the  word  "mill  seat"  was  synonymous  with 
"mill  site,"  and  included  the  mlUhouae,  dam, 
and  appurtenances  used  for  operating  the 
mill  by  water  power  and  the  ground  on  which 
they  stood.  State  v.  Sutton,  51  S.  B.  1012, 
139  N.  C.  574. 

Under  Laws  1905.  p.  1022,  c.  824,  a  per- 
son, though  entitled  to  maintain  wire  fences 
or  hedges  on  the  sheeting  of  the  mill  under  the 
roof  of  the  mlllhouse  to  catch  fish  coming 
out  of  the  pond,  was  not  entitled  to  maintain 
such  hedges  or  fences  in  ditches  below  the 
mlllhouse  and  on  both  sides  of  the  mlllrace, 
by  which  fish  coming  up  from  the  mouth  of 
the  creek  would  be  stopped  before  reaching 
the  dam  and  mill  seat;  and  this,  though 
the  owner  of  the  mlllhouse  also  owned  the 
land  for  75  yards  below  the  mill.  State  v. 
Sutton,  51  S.  B.  1012,  1013,  139  N.  Q  574. 

MUX  SHED 

An  insurance  policy  covered  lumber 
"piled  in  mill  building,  on  cars,  under  mill 
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sbeds  and  in  sheds  adjoining  to  said  mill 
building."  The  "mill  sheds"  where  lumber 
was  piled  were  situated  some  distance  from 
the  mill.  The  roof  of  the  mill  itself  extended 
out  10  or  12  feet  over  the  tracks  on  either 
side  of  the  miU  to  protect  the  lumber  and 
men  loading  or  unloading  cars.  It  was  un- 
disputed that  these  projections  or  sheds  were 
erected  simply  to  cover  the  tracks,  were  open 
at  the  ends  and  sides,  and  were  not  intended 
to  be  used  as  lumber  sheds.  Held,  that  the 
words  "mill  sheds"  in  the  policy  should  be 
construed  as  indicating  the  sheds  located 
some  distance  from  the  mill,  and  not  those 
projecting  from  the  building,  and  the  quoted 
clause  of  the  policy  should  be  construed  as 
though  it  read,  "On  lumber  in  mill  build- 
ing; on  lumber  on  cars;  on  lumber  under 
mill  sheds  and  on  lumber  in  sheds  adjoining 
to  said  mill  building."  Wolverine  Lumber 
Co.  V.  Palatine  Ins.  Co.,  102  N.  W.  991,  992, 
139  Mich.  432. 

MILL  SITE 

Mill  seat  synonymous,  see  Mill  Seat 

muxdam 

While  chapter  184,  Laws  1862,  limiting 
the  time  for  bringing  actions  for  damages  for 
flowing  lands  by  the  maintenance  of  mill- 
dams,  applies  only  to  milldams  in  the  proper 
and  strict  sense  of  that  word,  and  although 
a  dam  which  is  part  of  and  necessary  to  a 
general  scheme  for  the  improvement  of  the 
navigation  of  a  river,  so  as  to  make  it  a 
public  highway,  is  not  a  "milldam,"  although 
the  power  created  thereby  is  used  to  operate 
mills,  a  dam  erected  to  create  power  to  oper- 
ate mills,  which  power  Ib  used  exclusively  for 
that  purpose,  is  a  "milldam,"  although  the 
ownership  of  the  dam  and  of  the  mills  may 
be  in  different  persons.  Green  Bay  &  Missis- 
sippi Canal  Oo.  v.  Telulah  Paper  Co.,  122  N. 
W.  1062,  1065,  140  Wis.  417  (citing  Arimond 
V.  Green  Bay  &  Mississippi  Canal  Co.,  85  Wis. 
41). 

lIILLIIfO 

The  term  "milling"  is  synonymous  with 
"manufacturing."  Lucas  v.  Ashland  Light, 
Mill  &  Power  Co.,  138  N.  W.  761,  763,  92  Neb. 
560  (Quoting  Lamborn  v.  Bell,  32  Paa  989,  18 
Colo.  846,  20  L.  R.  A.  240. 

HnXING  IN  TRANSIT 

''Milling  in  transit"  refers  to  cases  where 
freight  is  shipped  a  long  distance,  and  the 
carrier  will  at  his  own  cost  defray  the  ex- 
pense of  its  change  in  form  en  route,  be- 
cause of  the  easier  handling  in  the  more  com- 
pact shape.  Under  Laws  1899,  p.  301,  c.  164, 
f  13,  providing  that  any  carrier  charging  one 
person  more  than  another  for  the  same  serv- 
ice is  guilty  of  discrimination,  a  railroad 
company  carrying  raw  material  to  factories 
cannot  charge  a  factory  which  agrees  to  ship 
the  manufactured  product  by  the  same  road 
less  for  the  same  service  than  it  charges  a 


factory  whi<^  will  make  no  sudi  agreement; 
the  carrier  not  being  in  a  position  to  JustUC^ 
under  ''milling  in  transit"  Hilton  Lumb^ 
Co.  V.  Atlantic  Coast  Line  R.  Co.,  48  S.  E. 
813,  816,  136  N.  0.  479, 1  Ann.  Gas.  52. 

MILLINERY 

MILLINERT  ARTICLES 

Dutiable  as  articles  in  part  of  metal, 
see  Articles  Within  Tarilf  Act 

MIIXINEBT  OBNAMiarTS 

Not  dutiable  as  articles  commonly  known 
as  Jewelry,  see  Articles  Within  Tariff 
Act 

MIMEOGRAPH  COMPLAINT 

A  "mimeograph  complaint"  may  be  de- 
scribed as  a  form  of  complaint  applicable  in 
a  general  way  to  a  particular  class  of  cases. 
It  is  therefore  nothing  more  than  a  blank 
which,  before  it  can  be  of  service  in  a  special 
Instance,  must  be  properly  filled  out  Berus 
V.  New  York  City  Ry.  Co.,  101  N.  X.  Supp. 
748,  749,  52  Misc.  Rep.  181. 

MIND 

See  Disposing  Mind  and  Memory ;  Meet- 
ing of  Minds;  Sound  Mind  and  Mem- 
ory; Testamentary  Mind;  Unsound 
Mind. 

Distress  of  mind,  see  Distress 

MIND  OF  A  NON  COMPOS 

The  "mind  of  a  non  compos"  is  to  be  tak- 
en prima  facie  as  insane  and  nondlsposing. 
A  person  who  is  adjudged  a  non  compos  and 
placed  under  guardianship  is  thereby  ren- 
dered prima  fade  incapable  of  making  a  will 
while  the  adjudication  remains  in  force. 
In  re  Cowdry's  Mill,  60  AU.  141,  142,  77  Vt 
359,  8  Ann.  Gas.  70. 

MINE 

See  Coal  Mine;  Fully  Developed  Bline; 
Known  Mines. 

Appropriation  of  claim,  see  Appropria- 
tiou. 

Waste  water  from  mine^  see  Waste  Wa- 
ter. 

A  "mine"  is  an  excavation  in  the  earth 
to  obtain  minerals,  an  excavation,  properly 
under  ground,  to  take  out  some  useful  prod- 
uct, and  a  mining  right  is  a  right  to  excavate 
In  the  earth  to  obtain  minerals  or  other  use- 
ful products.  People  v.  BeU,  86  N.  K.  593. 
594,  287  111.  332,  19  L.  R.  A.  (N.  S.)  746^  15 
Ann.  Cas.  511. 

The  term  "mines"  is  not  limited  to  mere 
subterranean  excavation  or  workings,  nor  is 
"minerals"  limited  to  the  metals  or  metal- 
liferous deposits,  whether  contained  in  veins 
that  have  well-defined  walls,  or  in  beds  or 
deposits  that  are  irregular  and  are  found 
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at  or  near  the  surface,  or  otherwise.  Nephi 
Plaster  &  Mfg.  Go.  r.  Juab  Goanty»  93  Pac. 
53,  65,  33  Utah,  U4,  14  L.  R.  A.  (N.  S.)  1043. 

In  ordinary  parlance,  a  "mine"  is  a  cer- 
tain part  of  the  soil  or  of  the  earth's  surface 
in  which  there  are  mineral  deposits  and  in 
which  a  person  obtains  not  only  a  full  right 
of  ownership  of  the  soil  but  a  right  to  re- 
move the  minerals  therefrom  and  to  dispose 
of  them  as  he  sees  fit  Crichfleld  ▼.  Julia, 
147  Fed.  65,  ee,  77  0.  a  A.  297. 

The  word  'inlne*'  Includes  the  whole 
mass  or  vein  of  coal  contained  within  the 
land.  Ammons  ▼.  Toothman,  53  S.  £2.  13,  16, 
59  W.  Ya.  165, 115  Am.  St  Rep.  908. 

In  an  action  under  the  mining  act 
(Hud's  Rev.  St  1908,  c  93),  for  the  death  of 
an  employ^  by  defendant's  Tiolatlon  of  seo- 
tlon  4  in  flailing  to  have  flanges  on.  the  drum 
of  a  hoisting  engine  used  in  sintdng  an  air 
shaft,  special  findings  that  death  was  caused 
during  the  construction  work  pr^aratory  to 
opening  a  coal  mine,  and  that  the  shaft  was 
not  in  use  in  connection  with  the  mining  of 
coal  or  for  ventilating  in  coal  mine  or  for  an 
escapement  shaft,  do  not  bring  defendant's 
property  within  section  34,  defining  "mine" 
and  "coal  mine^'  as  all  parts  of  the  property 
of  a  mining  plant  which  contribute  directly 
or  indirectly  to  the  mining  of  coal,  and  de- 
fining "shaft"  as  any  opening  which  is  or  may 
be  used  for  ventilation  or  escapement,  or  for 
iioisting  men  in  connection  with  mining,  and 
are  therefore  so  inconsistent  with  a  general 
verdict  for  plaintiff  that  judgment  for  de- 
fendant iB  proper.  Moore  v.  Dering  Goal  Ck>., 
89  N.  E.  674,  676,  242  HI.  84. 

Whether  a  coal  mine  is  within  the  pro- 
TisioDS  of  Ky.  St  f§  2731,  2733,  requiring  the 
ventilation  of  coal  mines  to  secure  the  safety 
of  persona  employed  therein,  is  not  dependent 
on  the  fact  that  the  mine  has  progressed  to 
such  an  extent  that  coal  is  being  marketed 
therefrom  or  shipped  from  its  opening. 
When,  at  the  time  of  the  accident,  the  main 
entry  and  airway  of  a  coal  mine  had  been 
driven  about  850  feet,  and  the  first  and  sec- 
ond right  entries  about  220  feet,  and  the  dis- 
tance from  the  main  airway  to  the  first 
l>reak-through,  from  the  first  right  entry  to 
the  airway  in  which  plaintiff  was  working, 
was  about  115  feet,  and  from  the  first  break- 
through to  the  second  it  was  about  65  feet, 
while  from  the  second  break-through  to  the 
point  where  plaintiff  was  injured  was  about 
^  feet,  the  opening  is  a  mine  within  Ky.  St. 
H  2731,  2733  (Russell's  St  i§  2469,  2470),  re- 
lating to  the  ventilation  of  mines.  Interstate 
Coal  CJo.  V.  Baxavenle,  137  S.  W.  869,  861, 
144  Ky.  172. 

Defendant  mining  company  maintained  a 
hoisting  engine  at  the  top  of  an  incline  which 
was  used  for  the  dumping  of  rock,  dirt,  etc., 
which  had  been  separated  from  the  coal, 
and  later  constructed  a  second  Incline,  over 
which  coal  intended   for   retail  trade  was 


hoisted  by  the  other  side  of  the  same  en- 
gine; rock  and  coal  cars  being  often  oper* 
ated  in  different  directions  at  the  same  time. 
Thereafter  another  engine  was  substituted 
to  haul  the  rock  cars,  and  the  old  engine  was 
continued  to  haul  the  coal  cars  which  were 
permitted  to  descend  by  gravity.  Held,  that 
such  hoist,  though  outside  the  mine,  was  a 
part  of  defendant's  mine,  ae  defined  by 
Hurd's  Rev.  St  1905,  p.  1394,  c.  93,  §  84,  to 
include  all  parts  of  a  mining  plant  on  the 
surface  or  under  ground  which  contribute 
under  one  management  to  the  mining  and 
handling  of  coal,  and  was  therefore  within 
section  16,  subd.  "d,"  making  it  the  duty  of 
the  mine  manager  to  see  that  all  dangerous 
places  above  and  below  were  properly  mark- 
ed and  danger  signals  displayed  wherever 
required.'  Spring  Valley  Coal  Co  v.  Grelg, 
80  N.  B.  1042,  1044,  226  IlL  611. 

Am  eoml  nine 

The  terms  "mine^  or  '^deposit  yielding 
metals  or  minerals  of  any  kind,"  as  used  in 
B.  &  C.  Comp.  {  5668,  giving  laborers  and 
materialmen  a  lien  for  the  working  or  de- 
velopment of  any  mine,  lode,  mining  claim, 
or  deposit  yielding  metals  or  minerals  of  any 
kind.  Include  a  coal  mine,  although  the  term 
"mining  claim"  as  used  therein  may  not  do 
so.  Escott  V.  Crescent  Coal  &  Navigation 
Co.,  106  Pac  452,  453,  56  Or.  190. 


As  land,  see  Land. 

As  oil  well 

Const  1898,  art  230,  provides  that  prop- 
erty employed  in  mining  operations  shall  be 
exempt  from  parochial  and  municipal  taxes 
for  a  period  of  10  years  from  January  1, 
1900.  Held,  that  a  ''mining  operation"  has 
to  do  with  the  working  of  a  mine,  and  a 
'*mlne,"  defined  as  an  excavation  in  the  earth 
for  the  purpose  of  getting  metal  ores  or  coal, 
does  not  include  an  oil  well,  and  property 
used  in  connection  with  petroleum  wells  is 
not  exempted  under  the  article.  J.  M.  Guf- 
fey  Petroleum  Co.  v.  Murrel,  63  South.  705, 
711,  127  La.  466. 

Quarry  dlstlngulslied 

The  verb  "mine'*  in  its  ordinary  accep- 
tation means  to  dig  in  the  earth  to  get  ore, 
metals,  coal,  or  precious  stones.  The  noun 
"mine"  means  a  pit  or  hole  in  the  earth 
from  which  metallic  ores,  precious  stones,  or 
other  mineral  substances  are  taken  by  dig- 
ging, distinguished  from  the  pits  from  which 
stones  for  architectural  purposes  are  taken, 
which  are  called  "quarries."  J.  M.  Guffey 
Petroleum  Co.  v.  Murrel,  53  South.  705,  713, 
127  La.  466  (quoting  Webster's  International 
Diet). 


«• 


'A  'mine,*  properly  speaking,  is  the  pit 
or  excavation  in  the  earth  from  which  the 
ore  is  taken.  The  term  is  certainly  used  to 
include  the  bed  or  vein  of  ore  into  which  the 
pit  enters,  so  far  as  may  be  necessary  to  the 
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working  of  the  mine;  and  the  whole  series 
of  shafts  and  subterranean  passages  and  the 
chambers  connected  with  it  But  neith^  in 
ordinary  parlance  nor  in  strict  technical  lan- 
guage is  a  *mine'  understood  to  indicate  the 
entire  ore  bed  with  which  the  shaft  may  be 
connected.  And  by  a  'quarry'  we  under- 
stand, not  an  indefinite  extent  of  stone  or 
rock  which  may  be  worked,  but  the  spot 
where  the  rock  is  quarried.  The  'ore'  may 
extend  indefinitely,  but  the  'mine*  is  the  pit 
from  whence  it  is  extracted."  Hoysradt  v. 
Delaware,  L.  &  W.  R.  Ck>.,  151  Fed.  821,  331 
(quoting  Shaw  v.  Wallace,  26  N.  J.  Law, 
462). 

Bums'  Ann.  St  1908,  S  10,259,  authoriz- 
ing the  valuation  of  real  property  on  which 
there  is  a  mine  or  quarry,  owned  by  the 
same  persons,  at  the  price  for  which  the 
property,  including  the  mine  or  quarry, 
would  sell  at  private,  voluntary  sale  for 
cash,  and,  in  case  the  mine  or  quarry  is 
owned  or  leased  by  a  person,  other  than  the 
owner  of  the  land,  authorizing  the  valuation 
of  the  land  and  mine  or  quarry  separately, 
does  not  authorize  the  assessment  of  hidden, 
undeveloped  coal  or  other  n:iinerals  underly- 
ing land;  a  "quarry"  being  an  excavation 
for  obtaining  stone,  slate,  or  limestone;  and 
a  "mine"  being  defined  by  section  8569  to  in- 
clude the  workings  in  every  shaft,  slope,  or 
drift  which  is  used,  or  has  been  used,  in  the 
mining  and  removing  of  coal  from  and  below 
the  surface  of  the  ground,  and  being  also 
defined  as  a  pit  or  excavation  from  which 
metallic  ores  or  other  similar  substances  are 
taken  by  digging.  Board  of  Com'rs  of  Greene 
County  V.  Lattas  Creek  Coal  Co.  (Ind.)  96 
N.  E.  633,  637. 

Ad  road 

See  Road. 

BONE  MANAOEB 

A  "mine  manager,'*  within  the  meaning 
of  Mining  Act,  |  33,  providing  that  contribu- 
tory negligence  shall  not  bar  a  miner's  re- 
covery where  the  mine  manager  was  will- 
fully negligent,  is  a  mine  boss,  foreman,  or 
pit  boss.  Donk  Bros.  Coal  &  Coke  Co.  v. 
Stroff,  66  N.  E.  29,  31,  200  111.  483. 

MINE  SHAFT 

See  Shaft 

MINE  ^WEIGHTS 

The  language  "mine  weights  to  govern 
settlement,"  in  a  contract  to  furnish  coal, 
means  that  the  purchaser  is  to  pay  for  the 
coal  on  the  basis  of  the  weights  at  the  mines 
where  it  is  delivered  on  cars  for  transporta- 
tion. Detroit  Southern  R.  Co.  v.  Malcolm- 
son,  107  N.  W.  915,  916,  144  Mich.  172,  U5 
Am.  St  Rep.  390. 

MINER 

As  employ^,  see  Employ^ 


MINER'S  mOK 

''In  speaking  of  the  measurements  of 
water  in  use  in  California,  Mr.  WtUiun 
Kent,  in  his  recent  reference  book,  for  me 
by  engineers  and  mechanics,  states  the  situa- 
tion, thus:  The  term  "miner's  inch"  Is  more 
or  less  indefinite,  for  the  reason  that  Cali- 
fornia water  companies  do  not  all  use  the 
same  head  above  the  center  of  the  aperture. 
and  the  inch  varies  from  1.36  to  1.73  cubic 
feet  per  minute  each ;  but  the  most  common 
measurement  is  through  an  aperture  two 
inches  high  and  whatever  length  is  required, 
and  through  a  plank  1%  Inches  thick.  The 
lower  edge  of  the  aperture  should  be  twro 
inches  above  the  bottom  of  the  measuring 
box,  and  the  plank  five  inches  above  the 
aperture,  thus  making  a  six-inch  head  above 
the  center  of  the  stream.  Each  square  inch 
of  this  opening  represents  a  miner's  incb 
(under  six-inch  pressure)  which  is  equal  to  a 
flow  of  1%  cubic  feet  per  minute.*"  Gard- 
ner v.  Wrtght,  91  Pac.  286,  297,  49  Or. 


A  contract  to  furnish  a  specified  number 
of  miners'  inches  of  water  fbr  irrigation  pur 
poses  is  sufiaclently  certain  to  justify  specliic 
performance,  where  witnesses  explain  the 
meaning  of  the  ambiguous  term  '^miners' 
inch'*  and  show  that  at  the  time  of  the  mak- 
ing of  the  contract  it  was  commonly  under- 
stood that  the  term  meant  a  quantity  of  wa- 
ter which  would  flow  through  an  orifice  an 
Inch  square  under  a  four-inch  pressure,  and 
that  a  four-inch  pressure  meant  a  head  of 
water  which  stood  four  inches  above  the  top 
of  the  orifice,  and  such  testimony  is  not  dla- 
puted.  tJlrlch  v.  Pateros  Water  Ditch  Co., 
121  Pac.  818,  820,  67  Wash.  d2a 

MINERAL 

See  Crude  Mineral;  Idind  Valuable  for 

Minerals ;  Valuable  Minerals. 
Other  mineral,  see  Other. 
Other  valuable  minerals,  see  Other. 

The  word  "minerals,**  in  the  popular 
sense,  means  those  inorganic  constituents  of 
the  earth's  crust  which  are  commonly  ob- 
tained by  mining  or  other  process  for  bring- 
ing them  to  the  surface  for  profit  Kansas 
Nat  Gas  Co.  v.  Board  of  Com'rs  of  Neosho 
County,  89  Pac.  750,  75  Kan.  335. 

"Mineral,'*  as  defined  in  Webster's  Dic- 
tionary, is  "any  inorganic  apedes  having  a 
definite  chemical  composition."  O.  G.  Hemp- 
stead &  Son  V.  Thomas,  122  Fed.  538,  539, 
69  C.  O.  A.  842. 

The  term  "mlnes^  is  not  limited  to  mere 
subterranean  excavations  or  workings,  nor  is 
"minerals'*  limited  to  the  metals  or  metal- 
liferous deposits,  whether  c<Mitained  In  vdns 
that  have  well-defined  walls,  or  in  beds  or 
deposits  that  are  irregular  and  are  found  at 
or  near  the  surface,  or  otherwise^  Nephl 
Plaster  &  Mfg.  Ca  v.  Juab  County,  93  Pac 
53,  58,  33  Utah.  114,  14  L.  R.  A.  (N.  S.)  10^ 
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Minerals  embracing  both  surface  and 
mibsurface  minerals  Include  every  constitu- 
ent of  the  earth's  crust.  Gladys  City  Oil, 
Gas  Sc  Mfg.  Co.  v.  Right  of  Way  Oil  Co. 
(Tex.)  137  S.  W.  171,  177  (citing  6  Words  and 
Phrases). 

The  word  **mineral8,"  In  conveyances  of 
''minerals,"  means  all  substances  in  the 
earth's  crust,  sought  for  and  removed  for 
the  substance  itself,  and  is  not  limited  to 
metallic  substances,  but  includes  salt,  coal, 
clay,  stone,  etc.  McCombs  v.  Stephenson,  44 
South.  867,  869,  154  Ala.  109. 

The  term  "minerar*  found  In  a  deed, 
lease,  or  other  contract,  unqualified  and  un- 
restricted by  any  other  clause  in  the  instru- 
ment, or  by  circumstances  within  th\e  knowl- 
edge of  the  parties  which  may  reasonably 
be  deemed  to  have  determined  their  inten- 
tion, will  be  given  a  sufficiently  broad  mean- 
ing and  effect  to  include  prima  facie  every 
substance  that  can  be  gotten  from  under- 
neath the  surface  of  the  earth  for  the  pur- 
pose of  profit,  and  will  include  not  merely 
such  articles  as  coal,  ironstone,  and  free- 
stone, bat  fire  clay,  and  china  clay  or  porce- 
lain clay,  and  also  every  kind  of  stone,  flint, 
marble,  slate,  brick  earth,  chalk,  gravel,  and 
sand;  provided  only  that  these  articles  are 
under  the  surface,  and  do  not  lie  loosely 
upon  it  Suit  V.  A.  Hochstetter  Oil  Co.,  61 
S.  E.  307,  310,  63  W.  Va.  317. 

IMamond 

A  diamond  la  a  "ndneral."  Kentucky 
Diamond  Mining  &  Developing  Co.  v.  Ken- 
tucky Transvaal  Diamond  Co.,  182  8.  W. 
397,  398,  141  Ky.  97,  Ann.  Cas.  19120,  417. 

Gas 

Oil  and  gas  are  classed  as  minerals; 
that  term  not  being  confined  to  metallic  sub- 
8tance&  Poe  v.  Ulrey,  84  N.  E.  46,  48,  238 
HL  56. 

Natural  gas  is  a  "mineral,**  and  is  a 
part  of  the  land  until  severed.  Osbom  v. 
Arkansas  Territorial  Oil  &  Gas  Co.,  146  S. 
W.  122,  124,  103  Ark.  175. 

The  Legislature  has  now  classed  oil  and 
gas  among  minerals  of  this  state;  and  per- 
sons engaged  in  producing  these  minerals  are 
following  a  mining  pursuit.  Act  No.  144  of 
1908;  Act  No.  154  of  1910;  Act  No.  172  of 
1910;  Act  No.  196  of  1910;  Act  No.  254  of 
1910.  Etchison  Drilling  Co.  v.  Floumoy, 
69  South.  867,  872,  131  La.  442. 

Oil  and  gas  are  "minerals**  within  Act 
April  25,  1850  (P.  L.  573)  §  24,  recognizing  a 
right  of  action  by  a  tenant  In  common  against 
a  cotenant  in  sole  possession  for  a  share  of 
the  profits  where  minerals  are  held  in  com- 
mon. Mcintosh  V.  Ropp,  82  Atl.  949,  955,  233 
Pa.  497. 

A  reservation  of  "all  'minerals'  **  includes 
gas.  Weaver  v.  Richards,  120  N.  W.  818, 
819,  156  Mich.  820. 


Under  the  broad  division  of  all  matter 
into  three  classes  of  animal,  vegetable,  and 
mineral,  petroleum  and  gas  are  "minerala**; 
but  the  term  may  be  used  in  a  more  restricted 
sense.  ''Mineral**  is  not  per  se  a  term  of  art 
or  trade,  but  of  general  language,  and  in 
addition  to  Its  broader  sclentiflc  meaning  to 
also  used  in  a  commercial  sense,  where  it 
may  include  any  Inorganic  substance  found 
in  nature  having  sufficient  value,  separated 
from  its  condition  as  a  part  of  the  earth,  to 
be  mined,  quarried,  or  dug  for  its  specific 
uses;  but  it  does  not  necessarily  have  so 
broad  a  meaning  or  include  all  such  sub- 
stances. A  deed  of  land  excepting  the  min- 
eral underlying  it  did  not  include  natural  gas 
within  the  exception.  Silver  v.  Bush,  62  Atl. 
832,  833,  213  Pa.  195. 

Granite,  stoae,  silica,  and  olay 

A  deed  to  laud  largely  covered  with  lime- 
stone and  granite,  rising  above  the  natural 
surface,  which  reserved  to  the  grantor  all 
"mines  and  minerals"  which  may  be  found 
on  the  land,  with  the  right  of  entry  to  dig 
and  carry  the  same  away,  does  not  give  a 
right  to  open  quarrying  and  blasting,  but 
such  right  passes  to  the  grantee.  Brady  ▼. 
Smith,  73  N.  B.  963,  964,  181  N.  Y.  178,  106 
Am.  St  Rep.  531,  2  Ann.  Cas.  686. 

Const  art  2,  f  33,  provides  that  the  own- 
ership of  land  by  aliens  other  than  those 
who  in  good  faith  have  declared  their  inten- 
tion to  become  citizens  is  prohibited,  except 
where  acquired  by  inheritance,  under  mort- 
gage, or  in  good  faith  in  the  ordinary  course 
of  justice,  provided  that  the  statute  shall 
not  apply  to  lands  containing  valuable  de- 
posits of  "minerals,**  metala,  Iron,  coal,  or 
fire  clay.  Held,  that  an  alien  may  acquire 
by  purchase  lands  containing  valuable  depos- 
its of  limestone,  silica,  and  clay;  the  word 
"minerals"  not  being  restricted  to  the  valua- 
ble mineral  ore  contained  in  gold  and  silver, 
etc.  State  ex  rel.  Atkinson  v.  Evans,  89  Pac. 
565,  566,  46  Wash.  219,  10  L.  R.  A.  (N.  S.) 
1163. 

Gjpaiua 

Gypsum  la  a  mineral,  and  lands  con- 
taining it  are  mineral  lands,  within  the  fed- 
eral statutes.  Madison  v.  Octave  Oil  Co.,  99 
Pac.  176,  178,  154  Cal.  768. 

Gypsum  is  a  "mineral,**  and  constltntes 
a  mineral  deposit  under  the  mineral  laws. 
Nephi  Plaster  &  Mfg.  Co.  v.  Juab  County, 
93  Pac.  53,  54,  33  Utah,  114,  14  L.  R.  A.  (N. 
S.)  1043. 

A  deed  was  executed  in  1814,  conveying 
farm  land,  but  "excepting  mines  and  mlnerala 
which  are  not  hereby  intended  to  be  con- 
veyed." Small  deposits  of  gypsum  had  been 
discovered  on  the  land  in  1812,  and  gypsum 
rights  had  been  leased  in  1814,  though  It  was 
first  removed  therefrom  In  1842,  at  which 
time  it  was  taken  out  by  open  quarrying, 
but  could  be  mined.  As  found,  it  underlaid 
the  limestone  formation  at  a  depth  of  from 
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25  to  40  feet,  but  In  places  rose  to  witbin  a 
foot  or  18  incbes  of  tbe  surface.  Held,  tbat 
an  exception  of  "minerals'*  includes  all  Inor* 
ganic  substances  wblcb  can  be  taken  from 
tbe  land  In  tbe  absence  of  other  words  re- 
stricting tbe  meaning  of  tbe  term,  so  that  tbe 
exception  in  the  deed  reserved  to  the  grantor 
all  minerals,  including  gypsum,  but  not  the 
surface  limestone.  White  v.  Miller,  92  N. 
K.  1065,  1067,  200. N.  Y.  29,  140  Am.  St  Rep. 
618. 

As  Uind 
See  Land. 

ou 

Oil  is  a  **mineral,'*  and  as  such  is  a 
part  of  the  realty.  Isom  v.  Rex  Crude  Oil 
Co.,  82  Paa  317,  318,  147  Cal.  659. 

Oil  and  gas  are  classed  as  "minerals," 
that  term  not  being  confined  to  metallic  sub^ 
stances.  Poe  v.  Ulrey,  84  N.  B.  46,  48,  233 
111.  56. 

Oil.  and  gas  are  "minerals"  within  Act 
April  25,  1850  (P.  L.  573)  f  24,  recognizing 
a  right  of  action  by  a  tenant  in  common 
against  a  cotenant  in  sole  possession  for  a 
share  of  the  profits  where  minerals  are  held 
in  common.  Mcintosh  v.  Ropp,  62  Atl.  949, 
955,  233  Pa.  497. 

A  resenratlon  of  "all  'minerals' "  includes 
oiL  Wearer  v.  Richards,  120  N.  W.  818,  819, 
156  Mich.  320. 

The  opening  of  a  new  mine  on  land  by  a 
life  tenant  amounts  to  waste,  and  this  rule 
applies  to  oil  wells,  as  oil  is  a  mineral  and 
part  of  the  realty.  Ohio  Oil  Co.  v.  Daugh- 
etee,  88  N.  E.  818,  820,  240  111.  361,  36  L.  R.  A. 
(N.  S.)  1108. 

The  Legislature  has  now  classed  oil  and 
gas  among  "minerals"  of  the  state;  and  per- 
sons engaged  in  producing  these  minerals 
are  following  a  mining  pursuit  Etchlson 
Drilling  Co.  v.  Floumoy,  59  South.  867,  872, 
131  La.  442  (citing  Act  No.  144  of  1908 ;  Act 
No.  154  of  1910 ;  Act  No.  172  of  1910 ;  Act 
No.  196  of  1910;    Act  No.  254  of  1910). 

Oil  before  its  extraction  is  a  "mineral." 
Swayne  v.  Lone  Acre  Oil  Co.,  86  S.  W.  740, 
742,  98  Tex.  597,  69  L.  R.  A.  986,  8  Ann.  Cas. 
1117;  Isom  v.  Rex  Crude  Oil  Co.,  82  Pac. 
317,  318,  147  Cal.  659. 

Petrolenm 

Under  the  broad  division  of  all  matter 
into  three  classes  of  animal,  vegetable,  and 
mineral,  petroleum  and  gas  are  "minerals." 
Silver  v.  Bush,  62  Atl.  832,  833,  213  Pa.  195. 

A  reservation  of  "all  'minerals' "  includ- 
ed petroleum.  Weaver  v.  Richards,  120  N. 
W.  818,  819,  156  Mich.  320. 


Kurd's  Rev.  St  1905,  p.  1399,  c.  94, 
6,  7»  declare  that  any  mining  right  or  the 
right  to  dig  for  or  obtain  iron,  lead,  copper, 
coal,  or  other  mineral  from  land  may  be  con- 
veyed by  deed  or  lease,  which  may  be  ac- 


knowledged and  recorded  in  the  same  man- 
ner as  deeds  and  leases  of  real  estate,  and 
that  w^hen  the  owner  of  land  shall  convey, 
by  deed  or  lease,  any  mining  right  therein, 
the  conveyance  shall  be  considered  as  so  sep- 
arating such  right  from  the  land  aa  to  be 
separately  taxable.  Held  that,  since  petro- 
leum is  a  mineral,  the  right  of  the  lessee  to 
mine  for  oil  and  gas  on  certain  specified 
premises  is  a  mining  right,  and  separately 
taxable  under  such  sections.  People  v.  Bell, 
86  N.  E.  593,  237  lU.  332,  19  L.  R.  A.  (N.  S.) 
746,  15  Ann.  Cas.  511. 

Petroleum  oil  Is  a  '*mineralt"  and  while 
it  is  in  the  earth  it  forms  a  part  of  the  real- 
ty, and  when  it  reaches  a  well  and  is  pro- 
duced on  the  surface  it  becomes  personal 
property  and  belongs  to  the  owner  of  tbe 
welL  If  it  moves  from  place  to  place  by  per- 
colation, or  otherwise,  it  forms  a  part  of  tbe 
tract  of  land  in  which  it  tarries  for  the  time 
being;  and,  if  it  moves  to  the  next  adjoining 
tract,  it  becomes  a  part  and  parcel  of  tbat 
tract;  and  If  it  forms  a  part  of  the  same 
tract,  until  it  reaches  a  well  and  la  raised  to 
the  surface  and  then  for  the  first  time,  it  be- 
comes the  subject  of  distinct  ownership  sep- 
arate from  the  realty.  It  becomes  the  prop- 
erty of  and  belongs  to  the  person  who  readi- 
es it  by  means  of  a  well  and  severs  it  from 
the  realty.  Nonamaker  v.  Amos,  76  N.  BL 
949,  951,  73  Ohio  St  163,  4  L.  R.  A.  (N.  a) 
980,  112  Am.  St  Rep.  708,  4  Ann.  Caa  170 
(citing  Kelley  v.  Ohio  Oil  Co.,  49  N.  B.  399. 
67  Ohio  St  317,  39  L.  R.  A.  765,  68  Am.  St 
Rep.  721;  Northwestern  Ohio  Natural  Gas 
Co.  y.  Ullery,  67  N.  B.  494,  68  Ohio  St  259). 

Aa  property 

See  Property;  Real  Proi>erty. 
Saad 

Sand,  according  to  the  drcumstancesi 
may  or  may  not  be  a  mineral,  in  the  conuier- 
cial  sense  intended  by  Act  May  8,  1876  (P. 
L.  142),  providing  that,  if  any  person  or  cor- 
poration shall  dig  minerals  in  the  land  of 
another  without  the  consent  of  the  owner, 
he  shall  be  liable  for  double  the  value  there- 
ot  Hendler  v.  Lehigh  Valley  R.  Co.,  58  AtL 
488,  489,  209  Pa.  263. 

Under  Rev.  St  §  2329,  by  which  clahns 
usually  called  placers,  including  all  forms  of 
deposits  excepting  veins  of  quartz  or  other 
rock  in  place,  shall  be  subject  to  entry* 
building  sand  is  a  ''mineral*';  and  hence  land 
more  valuable  for  the  building  sand  it  con- 
tains than  for  agriculture  is  mineral  land, 
subject  to  placer  locations.  Loney  v.  Scott 
.112  Pac.  172,  175.  57  Or.  378. 

Slude 

Shale  ijs  a  "mlneraL**  Blbby  t.  Bnncii 
(Ala.)  58  South.  916,  917. 

Water 

Subterranean  waters  are  considered  a 
"mineral"  in  respect  to  their  use  and  enjoy- 
ment. Irrespective  of  the  character  and  qoam- 
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tlty  of  salts  and  gases  which  may  be  in  solu- 
tion. Hathorn  ▼.  Nataral  Carbonic  Oaa  Oo., 
87  N.  E.  504,  508,  194  N.  Y.  826,  28  L.  B.  A. 
(N.  S.)  486,  128  Am.  St  B^.  565,  16  Ann. 
Cas.  989. 

MIHERAI.  DEPOSIT 

Valuable  mineral  deposits,  see  Valuable 
Minerals. 

UNEBAI.  IiAWD 

The  words  **8aid  lands  being  mineral,** 
aa  used  in  Act  June  3, 1878,  c.  150,  f  1,  is  not 
confined  to  any  species  of  mineral,  but  is 
gynonymous  with  the  word  "metalliferous." 
Morgan  y.  United  States,  168  Fed.  242,  248, 
94  G.  0.  A  518  (d  ting  Northern  Pac  Ry.  Ck). 
Y.  Soderberg,  28  Sup.  Ct.  865,  188  U.  S.  626, 
47  L.  Ed.  575). 

Gypsum  is  a  mineral,  and  lands  con- 
taining it  are  ''minerar*  lands,  within  the 
federal  statutes.  Madison  y.  Octaye  Oil  Co., 
W  Pac  176,  178,  154  Cal.  768. 

Goal  lands  are  "mineral  lands"  within 
the  meaning  of  that  term  as  generally  em- 
ployed in  the  laws  regulating  the  disposal  of 
the  public  domain.  United  States  y.  North- 
em  Pac.  By.  Co.,  170  Fed.  498,  500;  Wash- 
ington Securities  Co.  y.  United  States,  194 
FM.  59,  65,  114  0.  0.  A.  79. 

The  term  "mineral  lands,"  as  used  in 
Rey.  St  U.  S.  {  2302,  is  one  of  broader  sig- 
nificance than  "known  mines."  It  refers  to 
a  class  of  lands,  rather  than  specific  tracts 
easily  ascertainable,  not  only  by  the  Land 
Department,  bnt  by  the  applicants  them- 
selves.  Old  Dominion  Copper  Mining  & 
Smelting  Co.  y.  Haverly,  90  Pac.  833,  838, 
n  Ariz.  241. 

MIHERAIi  KOBE 

See,  also.  Lode. 

A  "mineral  lode"  is  a  totally  different 
thing  from  a  placer  mine  and  not  a  mere 
state  or  condition  of  such  mine.  McOarter 
▼.  Sooy  Oyster  Co.,  75  Atl.  211,  215,  78  N. 
J.  Law,  894. 

MniEBAX.  SUBSTAKOE 

Other  mineral  substances,  see  Other. 

MINIATURE  FRAMES 

Not  dutiable  as  articles  commonly  known 
as  Jewelry,  see  Articlea  Within  Tar- 
iff Act 

MINIMUM 

"Minimum,"*  as  applied  to  damages, 
means  the  least  possible  amount  that  may  be 
awarded  by  a  jury.  The  court  should  not 
instmct  in  a  libel  suit  that,  if  an  honest 
mistake  is  made  in  an  honest  attempt  to  en- 
lighten the  public,  it  must  reduce  the  dam- 
ages to  a  minimum,  as  the  jury  may  under 
such  circumstances  award  much  more  than 
the  minimum  as  actual  damages    Dauphiny 


y.  Buhne,  96  Paa  880,  881,  888,  158  Cal.  757, 
126  Am.  St  Rep.  186. 

The  effect  if  any,  of  the  use  of  the 
word  "minimum,"  in  a  contract  relating  to 
water  rates,  is  that  the  rates  shall  not  be 
less.  City  of  Mt  Vernon  y.  New  York  In- 
terurban  Water  Co.,  101  N.  Y.  Suiqp.  282,  233, 
115  App.  Diy.  658. 

The  term  "minimum  charge,"  as  used  in 
water  supply  contracts,  where  the  meter  sys- 
tem obtains,  usually  signifies  rate  of  com- 
pensation for  expense  and  labor  of  being 
ready  to  supply  water  at  will  of  consumer, 
though  the  supply  be  not  used  at  all.  Cox 
y.  Abbeville  Furniture  Factory,  54  S.  B.  830, 
882,  75  S.  C.  48. 

Where  the  application  for  charter  and 
the  charter  of  the  corporation  name  only  one 
sum  as  the  proposed  capital  of  the  corpora- 
tion, that  sum  is  the  ^'minimum  capital 
stodc,"  which  CiyU  Code  1910,  i  2220,  re- 
quires to  be  subscribed  for  in  order  to  re- 
lieye  the  organizers  of  the  corporation  ftom 
Indiyidual  liability  to  creditors.  Jos.  Rosen- 
heim Shoe  Co.  y.  Home,  78  a  B.  953,  955, 
10  Ga.  App.  582. 

MINING 

See  Skillful  and  Careful  Mining. 

As  public  use,  see  Public  Use  (In  Bm- 

inent  Domain). 
System  of  mining,  see  System. 

The  word  "mining,"  in  Bankr.  Act  July 
1,  1898,  I  4b,  as  amended  in  1903  (Act  Feb. 
5,  1903,  c.  487),  is  used  in  a  broad  sense  and 
includes  quarrying  as  of  slate  f^om  an  open 
quarry.  Burdick  y.  Dillon,  144  Fed.  787,  740, 
75  C.  C.  A.  608 ;  In  re  Mathews  Consol.  Slate 
Co.,  144  Fed.  724,  785. 

The  form  of  coal  obtained  from  the 
strata  of  the  earth  is  a  carbonaceous  min- 
eral substance,  commonly  known  as  mineral 
coal,  and  the  procurement  thereof  by  digging 
in  the  earth  is  termed  ''mining."  EJsoott  y. 
Crescent  Coal  &  Naylgation  Co.,  106  Pac.  452, 
453,  56  Or.  190. 

If  the  business  of  a  corporation  formed 
to  drill  and  mine  for  natural  gas,  petroleum, 
and  other  minerals-  and  to  purchase,  lease, 
and  otherwise  acquire  gas  and  petroleum 
wells  and  the  products  thereof  and  to  fumisb 
the  same  to  its  patrons  for  use  was  not  with- 
in the  classification  of  "mining,"  as  employed 
in  Burns'  Ann.  St  Ind.  1901,  §  3851,  author- 
izing the  formation  of  corporations  to  carry 
on  any  kind  of  manufacturing,  mining,  etc.^ 
business,  it  was  clearly  brought  within  that 
classification  by  Bums'  Ann.  St  Ind.  1894, 
§  5099,  defining  the  term  "mining"  as  used 
in  the  former  statute  as  coyerlng  and  includ- 
ing sinking,  drilling,  boring,  and  operating 
wells  for  petroleum  and  natural  gas.  Con- 
sumers' Gas  Trust  Co.  y.  Quinby,  137  Fed. 
882,  896,  70  C;  a  A.  220. 
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MINING  ANB  MANUFAOTUBINO 

A  corporation  engaged  in  operating  a 
granite  quarry,  which  it  owned,  and  selling 
the  stone  either  for  building  or  paving  pur- 
poses or  after  it  had  been  manufactured  and 
finished  for  monumental  or  other  purposes, 
is  chiefly  engaged  "mining  and  manufactur- 
ing" and  is  subject  to  bankruptcy  proceedings 
under  Bankr.  Act  July  1,  1898,  c.  541,  §  4b, 
as  amended  by  Act  Feb.  6,  1903,  c.  487,  §  3. 
In  re  Qulncy  Granite  Quarries  Co.,  147  Fed. 
279. 

mNING  BOSS 

The  term,  "mining  boss,"  used  in  Acts 
1881,  p.  238,  c.  170,  §  8,  requiring  a  coal  mine 
operator  to  employ  a  competent  mining  boss 
who  is  required  to  keep  a  careful  watch 
over  the  ventilating  apparatus,  airways, 
traveling  ways,  pumps,  sumps,  timbertng,  etc., 
Indicated  the  person  on  whom  is  imposed 
nondelegable  duties  of  the  master,  so  that  In 
the  performance  thereof  the  boss  will  be  re- 
garded as  a  vice  principal.  Smith  v.  Day- 
ton Coal  &  Iron  Co.,  92  S.  W.  62,  63,  115 
Tenn.  543,  4  fi.  R.  A.  (N.  S.)  1180. 

MINING  CliAIM 

See  Necessary  to  Hold  Mining  Claim. 

As  permanent  monument,  see  Permanent 
Monument 

As  property,  see  Property;  Real  Prop- 
erty. 

Development  of,  see  Development. 

Improvement  on  mining  claim,  see  Im- 
provement 

Inspection  of  as  taking  property,  see 
Taking  (In  Eminent  Domain). 

The  term  'fining  claim'*  means  in  the 
mining  country  a  portion  of  the  public  min- 
eral lands  of  the  United  States  to  which  a 
qualified  person  may  first  obtain  the  right  of 
occupancy  and  possession  by  means  of  loca- 
tion, and,  secondly,  title  by  pursuing  prescrib- 
ed methods  therefor.  Gray  v.  New  Mexico 
Pumice  Stone  Co.,  110  Pac.  603,  606,  15  N.  M. 
478. 

A  "mining  claim"  is  a  parcel  of  land 
containing  precious  metal  in  its  soil  or  rock. 
Creede  &  Cripple  Creek  Mining  &  Milling  Co. 
v.  Uinta  Tunnel  Mining  &  Transportation  Co., 
25  Sup.  Ct  266,  270.  196  U.  S.  a37,  49  L.  Ed. 
501  (quoting  and  adopting  the  definition  in 
St.  Louis  Smelting  &  Refining  Co.  v.  Kemp, 
104  U.  S.  ase,  649,  26  L.  Ed.  875,  879) . 

A  "mining  claim"  in  the  ordinary  sense 
of  the  word  is  a  "portion  of  the  public  min- 
eral lands  which  the  miner,  for  mining  pur- 
poses, takes  up  and  holds  in  accordance  with 
mining  law."  Berentz  v.  Kern  King  Oil  & 
Development  Co.  (Cal.)  84  Pac.  45,  46  (quot- 
ing and  adopting  Morse  v.  De  Ardo,  40  Pac. 
1018,  107  Cal.  622). 

"The  location  and  sale  of  oil  land  is 
governed  by  the  miiiorul  laws  of  the  United 
States  applicable  to  the  location  and  sale  of 


placer  mining  claims,  and,  if  land  is  located 
and  held  under  this  law,  It  is  a  'mining 
claim*  before  patent  in  every  sense  of  the 
word,  and  for  the  purpose  of  the  lien  law  it 
does  not  cease  to  be  a  'mining  claim'  when, 
by  a  patent  from  the  government,  the  fee  is 
transferred  to  the  locator  or  his  assigns.*' 
And  an  80-acre  tract  of  land  in  process  of 
development  as  an  oil  mine  Is  a  "mining 
claim"  within  Code  Civ.  Proc.  §§  1183,  1187. 
providing  that  a  miner  working  on. a  mining 
claim  has  a  lien  on  the  entire  claim  for  his 
wages  or  the  value  of  his  material.  Berentz 
V.  Belmont  Oil  Co.,  8  Pac.  47,  48,  148  Cal. 
577,  113  Am.  St  Rep.  308. 

In  construing  a  statute  the  court  mnst 
look  to  the  purpose  for  which  it  was  enacted, 
and  statutes  providing  for  liens  are  to  be  con- 
strued in  favor  of  the  purpose  of  the  law. 
Hence  where  the  purpose  of  a  statute  was  to 
protect  laborers  and  materialmen  of  a  par- 
ticular class,  and  the  Legislature  used  the 
words  "mining  claim"  in  the  title,  the  words 
are  not  to  be  strictly  construed  to  determine 
the  right  to  a  lien,  but  they  are  to  control 
in  measuring  the  extent  of  the  lien.  Escott 
V.  Crescent  Coal  &  Navigation  Co.,  106  Pac 
452,  454,  56  Or.  190. 

One  of  the  essential  requirements  of  a 
valid  location  of  a  mining  claim,  as  provided 
by  Comp.  St  1910,  §  3474,  Is  that  there  shall 
be  a  discovery  of  mineral  on  the  ground. 
Dean  v.  Omaha-Wyoming  Oil  Co.  (Wyo.)  128 
Pac.  881,  882. 

MINIirG  DISTRICT 

Locality  synonymous,  see  Locality. 

MINDfO  I«EA8£ 

Instruments  by  which  estates  or  inter- 
ests in  minerals  are  created  are  frequentlj 
and  without  distinction  called  "mining  leas- 
es." Appeal  of  Sanford,  54  Att.  739,  741,  75 
Conn.  590. 

MINING  UOENSE 

Mining    license    as    distinguished   from 
lease,  see  Lease. 

A  contract  simply  giving  a  right  to  take 
ore  from  a  mine,  no  estate  being  granted, 
confers  a  mere  "license,"  and  licensee  ac- 
quires no  right  to  the  ore  until  separated 
from  the  freehold;  but  an  instrument  de- 
mising lands  for  mining  purposes,  for  a  des- 
ignated term  of  years,  at  a  fixed  rent,  and 
giving  the  right  to  erect  all  necessary  build- 
ings, is  a  lease,  not  merely  a  mining  license. 
Barnsdall  v.  Bradford  Gas  Co.,  74  Atl.  207, 
208,  225  Pa.  338,  26  L.  B.  A.  (N.  S.)  614. 

MINING  LOCATION 

As  property,  see  Property. 

Extension  of,  see  Extension. 

Lode  mining  location,  see  Lode  Location. 

The  words  "claim"  and  "location"  In  min- 
ing law  are  used  interchangeably.    Del  Monte 
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Mln.  &  Mill.  Go.  V.  Last  Chance  Mln.  &  Mill. 
Co.,  18  Sup.  Gt  805,  902,  171  U.  S.  55»  43  L. 
Ed.  72. 

A  location  is  not  made  by  taking  posses- 
sion alone,  but  by  working  on  the  ground, 
recording,  and  doing  whatever  else  is  requir- 
ed tor  that  purpose  by  the  acts  of  Congress 
and  the  local  laws  and  regulations.  Wright 
V.  Lyons,  77  Pac.  81,  82,  45  Or.  167  (citing 
Belk  V.  Meagher,  104  U.  S.  279,  284,  26  L.  Ed. 
735):  Kinitson  v.  Fredlund.  106  Paa  200.  202, 
56  Wash.  634  (quoting  and  adopting  defini- 
tion in  Purdum  v.  Laddln,  59  Pac.  153,  154, 
23  Mont  387,  389) ;  Hlckey  v.  Anaconda  Cop- 
per Min.  Co.,  81  Pac.  806,  811,  33  Mont.  46 
(quoting  and  adopting  the  definition  in  Belk 
T.  Meagher,  104  U.  S.  279,  26  L.  Ed.  735) . 

A  **mining  claim"  is  a  parcel  of  Land  con- 
taining precious  metal  In  its  soil  or  rock,  and 
a  "location"  is  the  act  of  appropriating  such 
parcel  according  to  certain  established  rules. 
It  usually  consists  in  placing  on  the  ground 
in  a  conspicuous  position  a  notice  setting 
forth  the  name  of  the  locator,  the  fact  that 
it  is  thus  taken  or  located,  with  the  reciuisite 
description  of  the  extent  and  boundaries  of 
the  parcel  according  to  the  local  custom  or, 
since  the  statute  of  1872,  according  to  the  pro- 
visions of  that  act.  Rev.  St.  §  2324.  The 
location,  which  is  the  act  of  taldng  a  parcel 
of  mining  land,  became  among  the  miners 
synonymous  with  the  mining  claim  originally 
appropriated;  so  now,  If  a  nxiner  has  only 
the  ground  covered  by  one  location,  his  min- 
ing claim  and  location  are  identical,  and  the 
two  designations  may  be  indiscrimiuately 
used  to  denote  the  same  thing;  but  if,  by 
purchase,  he  acquires  the  adjoining  location 
of  his  neighbor  and  uses  the  ground  which  his 
neighbor  has  taken  up  and  adds  it  to  his 
own,  then  his  mining  claim  covers  the  ground 
embraced  by  both  locations,  and  henceforth 
he  will  speak  of  it  as  his  claim.  Indeed,  his 
claim  may  include  as  many  adjoining  loca- 
tions as  he  can  purchase,  and  the  ground  cov- 
ered by  all  will  constitute  what  he  claims 
for  mining  purposes,  or,  in  other  words,  will 
constitute  his  mining  claim  and  will  so  be 
designated.  Such  is  the  general  understand- 
ing of  miners  and  the  meaning  that  attached 
to  the  term.  Lockhard  v.  Asher  Lumber  Co., 
123  Fed.  480,  493  (quoting  St.  Louis  Smelting 
&  Ref.  Co.  V.  Kemp,  104  U.  S.  636,  648,  26 
L.  Ed.  875). 
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'Location*  is  the  act  or  series  of  acts  by 
which  the  right  of  exclusive  possession  of 
mineral  lands  is  vested  in  the  locator.  For 
this  the  only  requirement  made  by  Congress 
hi  the  marking  on  the  surface  of  the  bounda- 
ries of  the  claim.  By  section  2324,  however, 
Congress  recognized  the  validity  of  any  reg- 
ulations made  by  the  miners  of  any  mining 
district  not  in  conflict  with  the  laws  of  the 
United  States  or  the  laws  of  the  state  or 
territory  within  which  the  district  is  situ-^ 


ated."  Creede  ft  Cripple  Creek  Mining  k 
Milling  Go.  V.  Uinta  Tunnel  Mining  ft  Trans- 
portation Co.;  25  Sup.  Gt  206^  270,  196  U.  a 
337,  49  L.  Ed.  501. 

The  word  "location,"  in  its  application 
to  mining  claims,  has  two  distinct  meanings : 
First,  all  the  acts,  Including  discovery,  req- 
uisite to  perfect  the  right  of  possession; 
and,  second,  the  placing  of  the  claims,  the 
posting  of  the  notice,  and  the  marking  of  the 
boundaries,  exoludlng  discovery.  An  agreed 
statement  of  facts,  which  stipulated  that  the 
lode  claims  of  the  plaintiff  were  "located 
in  compliance  with  law"  at  dates  anterior  to 
the  location  of  the  defendant's  tunnel  slto, 
and  that  as  to  the  issue  made  In  the  plead* 
Ings  upon  the  question  whether  nUneral  in 
rock  In  place  was  discovered  in  the  plaintlfTs 
claims  before  the  location  of  the  tunnel  site 
the  defendant  offered  testimony  tending  to 
negative  such  discovery,  which  is  on  plain- 
tlfTs objection  ruled  out  by  the  court,  and 
such  ruling  is  excepted  to  by  the  defendant, 
used  the  word  "location"  In  its  more  restrict- 
ed sense,  excluding  discovery,  and  did  not 
estop  the  defendant  from  litigating  the  issue 
relative  to  the  discovery  of  mineral  in  rock 
in  place  In  the  plaintiff's  claims  prior  to  the 
location  of  the  defendant's  tunnel  site.  Uin- 
ta Tunnel,  Min.  ft  Transp.  Co.  v.  Ajax  Gold 
Mln.  Co.,  141  Fed.  563,  564,  567,  73  C.  C.  A. 
35. 

Rev.  St  §  2324,  providing  that  "location" 
of  mining  claims  shall  be  distinctly  marked 
on  the  ground  so  that  the  boundaries  can  be 
readily  traced,  and  the  location  notice  filed 
shaU  contain  a  description  of  the  property 
by  which  It  can  be  identified,  is  mandatory 
and  must  be  complied  with  in  order  to  secure 
a  valid  location.  A  "location"  is  not  made  by 
taking  possession  alone,  but  by  marking  on 
the  ground,  recording,  and  doing  whatever 
else  is  required  for  that  purpose  by  the  acts 
of  Congress  and  the  local  terms  and  regula> 
tions.  Consequently,  If  there  is  no  location, 
there  can  be  no  possession  under  it  Location 
docs  not  necessarily  follow  from  possession, 
but  possession  from  location.  Ware  v.  White, 
108  S.  W.  831,  834,  81  Ark.  220  (quoting  Belk 
v.  Meagher,  104  U.  S.  279,  26  L.  Ed.  735). 

UININO  OPERATION 

Const  1898,  art  230,  provides  that  prop- 
erty employed  In  mining  operations  shall  be 
exempt  from  parochial  and  municipal  taxes 
for  a  period  of  10  years  from  January  1, 1900. 
Held,  that  a  **mlnlng  operation"  lias  to  do 
with  the  working  of  a  mine,  and  a  "mine/' 
defined  as  an  excavation  in  the  earth  for  the 
purpose  of  getting  metal  ores  or  coal,  does 
not  Include  an  oil  well,  and  property  used  in 
connection  with  petroleum  wells  is  not  ex* 
empted  under  the  article.  J.  M.  Guffey  Pe- 
troleum Co.  V.  Murrel,  63  South.  705,  711,  127 
La.  466. 
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MnrXHO  PABTNEBSHIP 

Trading  partnership   disttnguished,   see 
Trading  Partnership. 

A  mining  partnership  exists  when  two 
or  more  persons,  who  own  or  aoquire  a  min- 
ing claim  for  the  purpose  of  working  it  and 
extracting  the  mineral  therefrom,  actually  en- 
gage in  working  the  same.  Marks  y.  Gates,  2 
Alaska,  519,  523. 

In  order  to  constitute  a  "mining  part- 
nership" under  the  Idaho  Revised  Statutes 
of  1887,  it  is  essential  that  the  co-owners  ac- 
tually engage  in  working  the  mine  or  in  the 
business  of  operating  the  mine.  The  co- 
tenancy of  two  or  more  persons  in  a  min- 
ing claim  is  not  of  itself  sufficient  to  con- 
stitute such  tenants  mining  partners.  It  is 
not  essential  that  all  the  tenants  join  in  the 
working  or  business  of  mining  in  order  to 
establish  such  partnership,  but  that  relation 
may  be  established  among  such  co-owners  as 
have  actually  engaged  in  the  working  or 
"mining  operation."  Those  not  so  engaging 
will  be  left  to  their  right  and  chargeable  by 
their  duties  as  cptenants  only.  Madar  v. 
Norman,  92  Pac.  572.  13  Idaho,  585. 

"A  'mining  partnership*  exists  between 
the  tenants  in  common  of  a  mine  who  work 
it  together  and  divide  the  profits  in  propor- 
tion to  their  several  interests.  Ownership 
of  shares  or  interests  in  the  mine  is  an  es- 
sential element  of  a  mining  partnership.  The 
relation  does  not  exist  between  the  owners 
of  a  mine  and  one  who,  under  a  contract 
with  them,  works  a  mine  for  a  share  in  the 
profits  or  proceeds.  Mere  profit  sharing  will 
not  create  a  mining  partnership.  ♦  •  • 
A  mining  partnership  differs  from  an  ordi- 
nary partnership  in  the  fact  that  no  con- 
tract between  the  partners  is  necessary  to 
create  it,  that  there  is  no  delectus  person- 
arum,  so  that  the  death  of  a  member  of  the 
transfer  of  his  interest  does  not  operate  as  a 
dissolution,  and  that  there  are  no  rights  of 
survivorship.  Because  of  -  the  absence  of 
these  features,  mining  partnerships  have  been 
said  not  to  be  true  partnerships,  but  rather  a 
cross  between  tenancies  in  common  and  part- 
nerships proper."  Blackmarr  v.  Williamson, 
50  S.  B.  254,  256,  57  W.  Va.  249,  4  Ann.  Oas. 
265. 

A  "mining  partnership*'  may  exist, 
though  all  of  the  partners  may  not  have  a 
personal  interest  in  the  property,  if  they  have 
an  interest  in  the  working  of  the  property, 
and  it  is  not  essential  that  there  be  an  ex- 
press agreement  to  become  partners,  or  an  ex- 
press agreement  to  share  profits  and  losses, 
as  that  is  an  incident  to  the  prosecution  of 
the  general  business.  Bentley  v.  Brossard,  94 
Pac.  736,  743,  33  Utah,  396. 

A  "mining  partnership"  exists  where  the 
several  owners  of  a  mine  co-operate  in  work- 
ing it  Where  two  parties  leased  mining 
property  and  obtained  a  bond  for  its  con- 
veyance upon  payment  of  a  sum  by  a  certain 


date,  which  was  extended  for  a  oonsldeiatloD, 
ea<^  paying  halt  and  where,  under  the  bond 
and  lease,  the  parties  agreed  to  work  the 
property  jointly,  each  to  bear  one-half  tbe 
expense,  the  defendant  putting  in  his  own 
work  and  the  plaintiff  furnishing  a  man  to 
do  his  share  of  the  work,  they  were  equal 
partners  in  respect  to  the  joint  enteiprise 
in  which  they  were  engaged  for  the  pnrpom 
of  carrying  out  the  provisions  of  the  bond 
and  lease.  Walker  v.  Bruce,  97  Pac.  250,  44 
CJolo.  109. 

A  "mining  partnership"  exists  when  two 
or  more  persons  who  own  or  acquire  a  min- 
ing claim  for  the  purpose  of  working  it  and 
extracting  the  mineral  therefrom  actoally 
engage  in  working  the  same.  An  express 
agreement  to  become  partners  or  to  share  the 
profits  and  losses  of  mining  is  not  necessary 
to  the  formation  and  existence  of  the  part- 
nership. The  relation  arises  firom  the  own- 
ership of  shares  or  interests  in  the  mine  and 
the  working  of  the  same.  £}isenberg  v.  Crold* 
smith,  113  Pac.  1127,  1131,  42  Mont  563 
(quoting  and  adopting  the  definition  in  Bev. 
Codes,  SS  5535,  5536). 

"  'Mining    partnerships'    are    somewhat 
peculiar  in  their  nature,  and  the  ordinary 
rules   regarding   such   relations   do  not,  it 
seems,  apply.     Of  course,  there  may  be  a 
strict  partnership  in  a  mining  venture— for 
instance,  where  it  is  formed  for  the  purpose 
of  working  a  mine  by  extracting  minerals 
therefrom — and  in  such  a  case  there  nrast 
be  an  accounting  in  equity.    But  parties  may 
be  tenants  in  common  of  a  mining  property 
without  being  partners.    It  is  alleged  in  the 
petition  that  the  contract  in  this  case  was 
for  prospecting,  locating,  and  developing  min- 
ing claims  on  the  public  domain  in  the  CMp- 
ple  Greek  district  for  the  joint  and  equal 
benefit  of  the  parties,  and  each  was  to  for- 
nish  labor,  supplies,  and  money  for  this  par- 
pose.    If  by  this  it  was  meant  tq  charge  that 
the  mine,  when  discovered  and  developed, 
should  be  worked  on  Joint  account,  doubtless 
a  partnership  would  have  been  created,  at 
least  as  to  the  working  of  the  mine.    But 
the  petition  does  not  allege  such  an  agree- 
ment,  nor  did  plaintiff's  evidence  show  it" 
"Such  agreements  should  be  construed  ao 
cording  to  the  intent  of  the  parties,  and. 
while  they  may  speak  of  each  other  as  part 
ners,  this  term,  as  is  well  known,  does  not 
in  all  cases  mean  that  the  parties  are  ea- 
gaged  in  a  joint  enterprise,  each  agreeing  to 
share  the  profits  and  to  bear  a  part  of  the 
losses  of  the  particular  business.     In  order 
to  create  a  'mining  i)artnership,'  it  seems  to 
be  necessary  that  there  be  an  agreement  to 
work  the  mine  for  the  joint  profit  of  the  par- 
ties.   Otherwise  the  owners  of  the  proper^', 
acquired  in  such  manner  as  is  here  charged, 
are  tenants  in  common.**    Doyle  v.  Burns,  99 
N.  W.  195,  197,  123  Iowa,  488  (citing  and  ap- 
proving Boucher  v.  Mulverhill,  1  Mont  310; 
Duryea  v.  Burt,  28  Oal.  569;  Hartney  v.  Gos- 
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ling,  68  Pac.  1121,  10  Wyo.  116,  d8  Am.  St 
Rep.  972;  Patrick  v.  Weston,  43  Pac.  446,  21 
Colo.  73;  Anaconda  Copper  Mining  Ga  y. 
Butte  &  Boston  Min.  Co.,  43  Pac.  492,  17 
Mont  519). 

Where  complainant  and  defendant,  who 
were  Jointly  Interested  in  mining,  property, 
in  the  development  of  which  complainant  had 
made  advances,  entered  into  a  contract  giv- 
ing complainant  the  right  to  manage  the 
property  and  apply  the. profits,  and  also,  in 
case  of  a  sale,  the  proceeds  of  the  property 
to  the  repayment  of  such  advances,  the  ar- 
rangement and  agreement  constitated  a  ''min- 
ing partnership."  Connolly  v.  Bouck,  174 
Fed.  312,  315,  98  O.  C.  A.  184. 

MIHING  PBOPEBTT 

See  Entire  Mining  Property. 

MIHIIVO  FUBSUIT 

The  Legislatare  has  now  classed  oil  and 
gas  among  xninerals  of  this  state:  and  per- 
sons engaged  in  producing  these  minerals  are 
following  a  mining  pursuit  Act  No.  144  of 
1908;  Act  No.  154  of  1910;  Act  No.  172  of 
1910 ;  Act  No.  196  of  1910;  Act  No.  254  of 
1910.  Etchison  Drilling  Co.  v.  Floumoy,  59 
South.  867,  872,  181  La.  442. 

MDmrO  BSOOBDS 

The  term  "mining  records,"  as  used  In 
B.  &  C.  Comp.  §  5068,  authorizing  liens  on 
mines  in  favor  of  laborers  and  materialmen, 
but  providing  that  it  shall  not  apply  to  the 
owner  when  the  mine  is  worked  by  a  lessee, 
if  a  copy  of  the  lease  is  recorded  in  the  min- 
ing records  of  the  county  before  the  work 
is  begnn,  in  the  absence  of  a  statute  defining 
such  term,  or  prescribing  that  such  instru- 
ments shall  be  recorded  in  any  particular 
book,  la  sufficiently  complied  with  by  the 
record  of  a  mining  lease  in  a  book  kept  by  the 
county  derk  for  the  recording  of  leases  and 
instruments  affecting  the  title  to  mining 
claims,  designated  "mining  conveyances." 
Slover  v.  Bailey,  90  Pac  665,  666,  49  Or.  426. 

Mnmro  bight 

As  property,  see  Property. 

"A  'mining  right'  ia  a  right  to  enter  upon 
and  occupy  ground  for  the  purpose  of  work- 
ing It,  either  by  underground  excavation  or 
open  working,  to  obtain  from  it  the  minerals 
or  ores  which  may  be  deposited  thereunder. 
By  implication,  the  grant  of  such  a  right  car- 
ries with  it  whatever  is  incident  to  it  and 
necessary  to  its  beneficial  enjoyment  The 
term  may  also  include  licenses  and  the  rights 
of  the  owner  of  the  minerals."  McGraw  v. 
liaukin,  68  S.  B.  27,  28,  67  W.  Va.  385. 

A  "mine"  Is  an  excavation  in  the  earth 
to  obtain  minerals,  an  excavation,  properly 
under  ground,  to  take  out  some  useful  prod- 
uct, and  a  mining  right  is  a  right  to  excavate 
in  the  earth  to  obtain  minerals  or  other  use- 
ful products.    People  v.  Bell,  86  N.  B.  593, 


594,  237  111.  332,  19  L.  R.  A.  (^.  S.)  746,  15 
Ann.  Cas.  511. 

Hurd's  Rev.  St  1905,  p.  1399,  c.  94,  Sf  6, 
7,  declare  that  any  mining  right  or  the  right 
to  dig  for  or  obtain  iron,  lead,  copper,  coal,  or 
other  mineral  from  land  may  be  conveyed  by 
deed  or  lease,  which  may  be  acknowledged 
and  recorded  in  the  same  manner  as  deeds 
and  leases  of  real  estate,  and  that  when  the 
owner  of  land  shall  convey,  by  deed  or  lease, 
any  mining  right  therein,  the  conveyance 
shall  be  considered  as  so  separating  such 
right  from  the  land  as  to  be  separately  taxa- 
ble. Held  that  since  petroleum  is  a  mineral^ 
the  right  of  the  lessee  to  mine  for  oil  and 
gas  on  certain  specified  premises  is  a  min- 
ing right  and  separately  taxable  under  such 
sections.  People  v.  BeU,  86  N.  E.  593,  594, 
237  111.  332,  19  L.  R.  A.  (N.  S.)  746,  15  Ann. 
Cas.  51L 

MINIHO  WOBK 

As  improvement  see  Improvement 

MINISTER 

As  profession,  see  Profession. 

A  public  school  opened  with  prayer  and 
the  reading  without  comment  of  passages 
from. King  James'  translation  of  the  Bible, 
during  which  pupils  are  not  required  to  at- 
tend, is  not  a  "place  of  worship,"  nor  are  its 
teachers  "ministers  of  religion,"  within  the 
meaning  of  Const  §  5,  providing  that  no  per- 
son shall  be  compelled  to  attend  any  place 
of  worship  or  contribute  to  the  support  of  a 
minister  of  religion.  Hackett  v.  Brooksville 
Graded  School  Dist,  87  8.  W.  792,  793,  120 
Ky.  608,  69  L.  R.  A.  592. 

MIHISTEBIAIi 

The  term  "ministerial"  is  generic  rather 
than  specific,  and  includes  acts  which  are 
ministerial  only  and  involve  no  judgment  or 
discretion,  and  those  which  are  quasi  judi- 
cial ;  a  purriy  ministerial  act  being  one  which 
a  person  performs  on  a  given  state  of  facts, 
in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  without  regard 
to  his  own  judgment  on  the  propriety  of  the 
act  State  v.  Stutsman  (N.  D.)  139  N.  W.  83, 
88. 

The  word  "ministerial"  means  "pertain- 
ing to  executive  offices  as  distinguished  from 
judicial ;  administrative."  An  act  in  the  per- 
formance of  a  ministerial  duty  is  imperative. 
It  is  done  in  obedience  to  some  legal  mandate, 
and  it  Involves  the  exercise  of  no  official  dis- 
cretion and  of  no  judgment  as  to  the  propriety 
of  the  act  thereby  differing  entirely  from  an 
act  in  the  performance  of  judicial  duties. 
Hamma  v.  People,  94  Pac.  32C,  327,  42  Colo. 
401,  15  L.  B.  A.  (N.  S.)  621,  15  Ann.  Ofts.  655. 

The  words  "ministerial"  and  "adminis- 
trative^* may  be,  and  frequently  are,  used 
Interchangeably.  An  "administrative  officer" 
is  frequently  classed  as  a  "ministerial  of- 
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fleer,"  and  vice  versa.  Bouvier  speaks  of 
'*admliiistrative"  as  synonymous  with  "execu- 
tive," a  "ministerial  duty";  one  In  which 
nothing  is  left  to  discretion.  People  v.  Sals- 
bury,  96  N.  W.  936,  940,  134  Mich.  537  (citing 
State  V.  Loechner,  91  N.  W.  874,  65  Neb.  814, 
59  Lu  R,  A.  915). 

MINISTERIAIi  ACT 

A  "ministerial  act"  is  one  which  a  person 
performs  in  a  given  state  of  facts  in  a  pre* 
scribed  manner,  in  obedience  to  the  mandate 
of  legal  authority,  without  regard  to,  or  the 
exercise  of,  his  own  judgment  upon  the  pro- 
priety of  the  act  being  done.  Galey  v.  Board 
of  Oom'rs  of  Montgomery  County,  91  N.  B. 
C93,  594,  174  Ind.  181,  Ann.  Cas.  1912C, 
1099;  Freund  v.  Freund,  75  N.  E.  925,  930, 
218  111.  189,  109  Am.  St.  Rep.  283;  Flournoy 
V.  aty  of  JefiFersonviUe,  17  Ind.  169,  174,  79 
Am.  Dec.  468;  Pennington  v.  Streight,  54 
Ind.  376,  377;  Galey  v.  Board  of  Com'rs  of 
Montgomery  County,  91  N.  B.  593,  594,  174 
Ind.  181,  Ann.  Cas.  1912C,  1099;  Bair  v. 
Struck,  74  Pac.  69,  71,  29  Mont.  45,  63  L.  R. 
A.  481  (citing  Throop,  Pub.  Off.  |  537). 

A  "ministerial  act"  is  an  "act,  office,  or 
power  that  Is  to  be  performed  or  exercised 
uniformly  on  a  given  state  of  facts,  in  a  pre- 
scribed manner,  in  obedience  to  law  or  the 
mandate  of  legal  authority,  without  depend- 
ence on  the  exercise  of  judgment  as  to  pro- 
priety of  so  doing."  Metz  v.  Maddox,  105 
N.  Y.  Supp.  702,  712,  121  App.  Div.  147  (quot- 
ing Cent  Diet.). 

"A  'ministerial  act,'  as  applied  to  a  pub- 
lic officer,  Is  defined  to  be  an  act  or  thing 
which  be  is  required  to  perform  by  direction 
of  legal  authority  upon  a  given  state  of  facts, 
independent  of  what  he  may  think  of  the 
propriety  or  impropriety  of  doing  the  act  in 
the  particular  case."  The  duty  of  the  Secre- 
tary of  State  In  granting  a  certificate  to  a 
private  banking  corporation  being  purely 
ninisterlal,  mandamus  lies  to  compel  him  to 
laslie  the  certificate.  State  ex  rel.  Jones  v. 
Cook,  73  S.  W.  489,  493,  174  Mo.  100. 

A  "ministerial  act"  Is  one  which  a  public 
officer  is  required  to  perform  upon  a  given 
state  of  facta,  in  a  prescribed  manner,  in 
obedience  to  the  mandate  of  legal  authority, 
and  without  regard  to  his  own  judgment  or 
opinion  concerning  the  propriety  or  impro- 
priety of  the  act  to  be  performed.  Oarff  v. 
Smith,  86  Pac.  772,  773,  31  Utah,  102,  120 
Am.  St.  Rep.  924  (citing  State  ex  rel.  North 
A  South  Ry.  Co.  v.  Meier,  45  S.  W.  306,  143 
Mo.  439). 

"Official  action,  the  result  of  perform- 
ing a  certain  and  specific  duty,  arising  from 
fixed  and  designated  facts,  is  a  'ministerial 
act*"  Rainey  v.  Ridgway,  43  South.  843, 
844,  161  Ala.  532  (citing  Flournoy  v.  aty  of 
Jeffersonville,  17  Ind.  169,  79  Am.  Dec.  468; 
Tainefisee  &  C.  R,  Co.  v.  Moore,  36  Ala.  371 ; 
Morton  v.  Comptroller  General,  4  S.  CX  430; 


Commissioner  of  tiie  General  Land  Office  t. 
Smith,  5  Tex.  471;  Life  &  Fire  Ins.  O).  v. 
Wilson,  8  Pet.  291,  8  L.  Ed.  949). 

AlloDvanoe  of  claim 

Prohibition  does  not  lie  to  restrain  the 
commissioners'  court  from  proceeding  with 
the  construction  of  a  bridge  for  the  building 
of  which  a  contract  has  been  let  by  it;  the 
allowance  of  a  claim  therefor  being  a  "minis- 
terial act"  Goodwin  v.  State  ex  rel.  Wake- 
field, 40  SouUi.  122,  123,  145  Ala.  536. 

AsBeisment    of    omitted    property  for 
taxation 

Where  a  city  council  by  ordinance  pro- 
vided for  the  listing  of  omitted  taxes  upon 
notice  and  hearing,  the  act  of  ''assessing 
omitted  property  partakes  somewhat  of  min- 
isterial and  somewhat  of  Judicial  or  quasi 
judicial  functions.  That  is  to  say,  the  act  in 
listing  of  the  property  for  taxation  is  clearly 
a  'ministerial  act';  and,  as  an  inddent,  It 
finds  the  fact  whether  the  property  was  in 
fact  omitted,  whether  it  belonged  to  the  tl- 
leged  recusant  taximyer,  and  what  its  fair 
value  then  was.  To  hear  evidence,  and 
therefrom  to  find  whether  a  certain  fact  was 
or  was  not,  partakes  of  'judicial  functions.* 
Still  it  is  not  necessarily  judicial,  in  the  sense 
that  it  is  an  act  of  a  court.  Many  ndniste- 
rial  acts  include  in  part  the  determination  at 
pre-existing  facts,  and  the  exercising  of  the 
quality  of  judgment  sometimes  called  'dis- 
cretion* with  respect  thereto.  ♦  •  •  The 
action  of  the  council  in  assessing  omitted 
property  is  purely  ministerial,  although  it 
has  mixed  certain  discretion  as  to  finding 
values  and  the  like,  which  is  not  reviewable, 
and  which  quality  is  sometimes  called  'Jadi- 
cial,'  though  it  is  not  judicial  in  the  sense 
that  it  is  the  act  of  a  court*'  And  hence  the 
ordinance  was  not  in  violation  of  the  consti- 
tutional limits  upon  the  part  of  the  Legisla- 
ture to  create  any  "judicial  tribunals"  other 
than  the  courts  expressly  named  in  that  in- 
strument. Muir's  Adm'r  v.  City  of  Bard» 
town,  87  S.  W.  1096,  1098,  120  Ky.  739. 

Entry  of  Judgiiient 

Under  L.  O.  L.  §  185,  which  provides  that 
in  an  action  arising  upon  contract  for  the  re- 
covery of  money  or  damages  only,  if  no  an- 
swer is  filed  within  the  time  limited,  the  derk 
on  the  plain  tiff  *s  written  application  shall 
enter  the  default,  and  thereupon  give  Judg- 
ment for  the  sum  demanded  against  one  or 
more  of  the  defendants  amenable  by  appear- 
ance on  service  of  process,  the  clerk  in  enter- 
ing such  Judgment  exercises  no  judicial  func- 
tions, but  performs  a  "ministerial  act,"  which 
in  general  consists  in  the  discharge  of  some 
duty  enjoined  by  law  upon  one  or  more  per- 
sons, who,  in  obeying  the  role  prescribed,  ex- 
ercise no  judgment  or  discretion  regarding 
the  matter.  Hodgdon  v.  Goodspeed,  118  Pac 
167, 168, 60  Or.  1  (citing  5  Wordft  and  Phrase^ 
p.  4523). 
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The  rendition  of  a  Judgment  by  the  court 
to  a  Judicial  act;  but  the  entry  thereof  by  the 
derk  Is  not,  but  is  a  '^ministerial  act."  Jaqua 
?.  Harkins,  82  N.  E.  020,  022,  40  Ind.  App.  639. 

If svanoe  of  oertifioate  to  bank 

'*A  'ministerial  act'  Is  one  which  a  public 
officer  or  agent  la  required  to  perform  upon  a 
glren  state  of  facts  In  a  prescribed  manner 
in  obedience  to  the  mandate  of  legal  authority 
aod  without  regard  to  his  own  Judgment  or 
opinion  concerning  the  propriety  or  impropri- 
ety of  the  act  to  be  performed."  The  duty  of 
the  bank  commissioner  to  issue  to  a  bank  a 
certificate  when  all  the  things  required  to  be 
done  have  been  done  Is  not  discretionary,  and 
mandamus  will  lie  to  compel  him  to  perform 
such  duty  which  is  merely  a  ministerial  one. 
Smock  T.  Farmers'  Union  State  Bank,  98  Pac 
9^  049,  22  Okl.  826  (quoting  and  adopting 
definition  in  MerrUl,  Mandamus,  p.  30). 

Jndielal  act  dlstii&siiislied 

See  Judicial  Act 

Keeplac  oAoe  and  records  at  seat  of 
goYemment 

A  '^ministerial  act"  is  an  act  whidi  a  per- 
son performs  on  a  given  state  of  facts  in  a 
prescribed  mannel*,  In  obedience  to  the  man- 
date of  legal  authority,  without  regard  to,  or 
the  exercise  of,  his  own  Judgment,  upon  the 
propriety  of  the  act  done.  The  constitutional 
provision  requiring  each  executive  otEicer  to 
keep  his  office  and  public  records  and  papers 
at  the  seat  of  government  requires  a  mere 
ministerial  act,  so  that  mandatory  injunction 
will  lie  to  enjoin  the  executive  officers  of  the 
state  other  than  the  Governor  from  removing 
their  offices,  public  records,  etc.,  from  the  seat 
of  government,  and  expending  the  state  funds 
for  that  purpose.  State  ex  rel.  Attorney  €ren- 
eral  v.  Huston,  113  Pac.  190, 198,  27  OkL  e06, 
34  L.  R.  A.  (N.  S.)  380  (quoting  and  adopting 
the  definition  in  27  Cyc.  p.  793). 

As  prooeodlas 

See  Proceeding. 

&oieetloa  and  rotnm  of  election  ballot 

A  moderator  of  a  voting  district,  who 
honestly  rejects  the  ballot  of  an  elector  and 
returns  it  as  prescribed  by  statute,  is  not  lia- 
ble in  tort  to  the  elector,  though  the. act  fol- 
lowing the  quasi  Judicial  determination  of  the 
invalidity  of  the  ballot  is  a  '"ministerial  act," 
which  is  performed  in  a  given  state  of  facts 
in  obedience  to  the  law,  without  regard  to  or 
the  exercise  of  his  own  Judgment  on  the  pro- 
priety of  the  act  being  done.  Blake  v.  Mason, 
73  Atl.  782,  783,  82  Conn.  324. 

ReUevinc  mlHtla  oAoer  from  oonuaand 

'*OfBcial  action,  the  result  of  performing 
a  certain  and  spedflc  duty,  arising  from  fixed 
and  designated  facts,  is  a  'ministerial  act' " 
The  act  of  a  Gkyyemor  in  relieving  relator 
from  his  comnumd  -as  colonel  of  a  regiment  in 
the  state  national  guard  for  the  good  of  the 
service^  without  a  trial  or  hearing  on  charges 


preferred*  was  not  a  ministerial  act,  but  con- 
stituted an  exercise  of  the  Governor's  discre- 
tion, which  could  not  be  controlled  by  manda- 
mus. State  ex  rel.  Hlgdon  v.  Jellcs,  35  South. 
60,  62,  138  Ala.  115  (quoting  and  adopting 
definition  in  Grider  v.  Talley,  77  Ala.  424,  54 
Am.  Rep.  65;  Ex  parte  Thompson,  62  Ala.  98). 

MINISTEBIAI.  DUTY 

A  purely  ''ministerial  duty"  is  one  as  to 
which  nothing  is  left  to  discretion.  City  of 
Biddleford  v.  Yates,  72  Atl  835,  337,  104  Me. 
506, 15  Ann.  Ca&  1091. 

A  ''ministerial  duty^  is  one  regarding 
which  nothing  is  left  to  discretion — a  simple 
and  definite  duty,  imposed  by  law,  and  arising 
under  conditions  admitted  or  proved  to  exist 
If  it  is  one  that  requires  exercise  of  Judgment 
in  its  performance,  it  is  not  ministerial  but 
discretionary.  State  v.  Howard,  74  AtL  892, 
395,  88  Vt  6. 

A  "ministerial  duty,**  the  performance  of 
which  may  in  proper  cases  be  required,  Is 
one  in  which  nothing  is  left  to  discretion.  It 
is  a  simple  definite  duty  arising  under  condi- 
tions admitted  or  proved  to  exist  and  imposed 
by  law.  State  ex  rel.  Attorney  General  v. 
Huston,  113  Pac.  190,  198,  27  OkL  606,  34  L. 
R.  A,  (N.  S.)  380  (quoting  and  adopting  the 
definition  in  Marbury  v.  Madison,  1  Cranch, 
137,  2  Xj.  Ed.  60). 

Official  duty  la  ''ministerial,"  when  it  is 
absolute,  certain,  and  imperative,  involving 
merely  execution  of  a  specific  duty  arising 
from  fixed  and  designated  facta.  People  v. 
May,  95  N.  £.  099,  1000,  251  IlL  54,  Ann.  Gas. 
19120,  5ia 

"An  official  duty  is  -ministeriaT  when  it 
is  absolute,  certain,  and  imperative,  involving 
merely  the  execution  of  a  set  task,  and  when 
the  law  which  imposes  it  prescribes  and  de- 
fines the  time,  mode,  and  occasion  of  its  per- 
formance with  such  certainty  that  nothing 
remains  for  Judgment  or  discretion.  Official 
action  Is  ministerial  when  it  Is  the  result  of 
performing  a  certain  and  specific  duty  arising 
from  fixed  and  designated  facts."  GarfP  v. 
Smith,  86  Pac  772,  773.  31  Utah,  102, 120  Am. 
St  Rep.  924  (quoting  People  for  tJse  of  Mun- 
son  V.  Bartels,  27  N.  B.  1091,  138  111.  322). 

Where  an  officer's  duty  necessarily  re- 
quires examination  of  evidence  in  the  decision 
of  questions  of  law  and  fact,  the  duty  is  not 
ministerial,  but  Judicial  or  discretionary.  An 
act,  however,  is  none  the  less  ministerial  be- 
cause the  person  performing  it  may  have  to 
satisfy  himself  that  a  state  of  facts  exists  un^ 
der  which  it  is  his  right  and  duty  to  perform 
the  act,  though  in  doing  so  be  must  to  some 
extent  construe  the  statute  by  which  the  duty 
is  imposed.  Stephens  v.  Jones,  123  N.  W.  705, 
708,  24  S.  D.  97. 

Grantins.  eleetion  eertifloate 
A  ''ministerial'*  duty  is  "one  whidti  has 
been  positively  imposed  by  law  and  its  per- 
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formasce  required  at  a  time  and  in  a  manner 
or  upon  conditions  which  are  specifically  des- 
ignated; the  duty  to  perform  nnder  the  condi- 
tions specified  not  being  dependent  on  the  of- 
ficer's discertion"  (quoting  Mecham  on  Pub- 
lic Officers,  §  658).  A  "ministerial"  duty,  the 
performance  of  which  may,  in  proper  cases, 
be  required  of  the  head  of  a  department,  by 
judicial  process,  is  one  in  respect  to  which 
nothing  is  left  to  discretion.  It  is  simply  defi- 
nite duty  arising  under  conditions  admitted 
or  proved  to  exist  or  imposed  by  law  (quoting 
Sullivan  v.  Shanklin,  63  Oal.  247,  251). 
"Where  the  law  prescribes  and  defines  the 
duty  to  be  performed  with  such  precision  and 
certainty  as  to  leave  nothing  to  the  exercise 
of  Judgment,  the  act  is  'ministerial' "  (quot^ 
ing  Commissioner  of  the  General  Land  Office 
v.  Smith,  5  Tex.  471).  (Consequently,  the  duty 
imposed  by  Rev.  St  Wye.  1899,  |  351,  upon 
the  Crovemor  to  grant  a  certificate  of  election 
to  state  officers  after  the  canvassing  board 
has  filed  its  certificate  showing  him  to  have 
been  elected,  is  a  ''mlnisteriar*  duty.  State 
ex  rel.  Irvine  v.  Brooks,  84  Pac.  488,  490,  14 
Wyo.  393,  6  L.  R.  A.  (N.  S.)  750,  7  Ann  Caa 
1108. 

MnilSTERIAI.  OFXTCE-OFFICEB 

Assessors  of  taxes  and  county  clerks  are 
"ministerial  officers,"  and,  while  in  some  re- 
spects their  acts  may  be  construed  as  Judi- 
cial, they  are  not  "Judicial  officers"  as  that 
term  is  used  in  the  Constitution.  They  have 
no  power  to  infilct  penalties  for  violation  of 
laws  or  to  determine  whether  a  law  has  been 
violated  and  adjudge  persons  guilty.  Cleve- 
land, C,  0.  &  St.  L.  R.  Co.  V.  People,  72  N.  B. 
725,  726,  212  lU.  638. 

Attorney 

Acts  1880,  p.  18,  No.  11,  making  it  unlaw- 
ful for  any  Judicial  or  "ministerial  officer" 
of  any  of  the  courts  of  the  state  to  go  ball  for 
any  prisoner,  etc.,  refers  exclusively  to  such 
officers  as  Judges,  clerks,  sheriffs,  and  their 
deputies,  etc.,  as  directly  constitute  the  ma- 
chinery of  the  court,  and  does  not  prohibit  an 
attorney  from  becoming  a  surety  on  his  cli- 
ent's bail  bond,  though  an  attorney  is  an 
officer  of  the  courts  generally.  State  v.  Rab- 
in, 50  South.  825,  826,  124  La.  1005,  18  Ann. 
Cas.  887. 

Oity  elerk 

The  city  clerk  of  Los  Angeles  is  a  purely 
"ministerial  officer"  who  must  sign  any  ordi- 
nance duly  passed,  regardless  of  any  views 
which  he  may  entertain  as  to  its  legality. 
Oity  of  Los  Angeles  v.  Lelande,  106  Pac.  218, 
219,  157  CaL  30  (citing  aty  of  Los  Angeles 
V.  Hance,  70  Pac.  475,  137  Cal.  490). 

Clerk  of  court 

The  clerk  of  a  court  is  essentially  a  min- 
isterial officer.  He  has  nothing  to  do  with 
the  character  or  purpose  of  papers  which  are 
tendered  to  him  to  be  filed.     When  suit  is 


ordered  or  process  directed  to  be  issued,  It  Is 
his  duty  to  comply,  if  the  party  is  prima 
facie  entitled  to  it,  and  for  failure  to  do  ao 
he  is  Uable  for  any  loss;  the  measure  of  his 
liability  being  the  damages  which  haye  re- 
sulted therefrom.  In  an  action  on  the  oflSdal 
bond  of  a  clerk  of  the  circuit  court  for  re- 

m 

fusal  to  issue  a  summons,  the  plaintiff  most 
state,  in  his  declaration,  enough  to  show  that 
he  had  a  good  cause  of  action  against  the 
parties  whom  he  desired  to  sue.  He  cannot 
simply  claim  as  damages  the  amount  tot 
which  he  wanted  to  bring  suit.  Any  decla- 
ration or  complaint  which  does  nothing  more 
is  demurrable.  United  States  v.  Bell,  127 
Fed.  1002, 1003  (dtlng  7  Cyc  p.  19®. 


Police] 

Under  Code  1904,  p.  1018,  el.  1,  §  lOlTt, 
providing  that  officers  and  privates  in  the 
police  force  of  cities  and  towns  of  the  com- 
monwealth shall  possess  such  power  and  an- 
thority  as  now  belongs  to  the  office  of  con- 
stable at  common  law  in  enforcing  the  crim- 
inal laws  of  the  commonwealth,  and  the  or- 
dinances of  the  city  or  town  for  which  they 
are  appointed  or  elected,  and  it  shall  be  the 
duty  of  policemen  to  prevent  the  commission 
within  the  city  or  town  of  offenses  against 
the  laws  of  the  c<Hnmonwealth  and  against 
the  ordinances  of  the  dty  or  town,  to  observe 
and  enforce  all  such  laws  and  ordinances, 
to  detect  and  arrest  offenders  against  the. 
same,  to  preserve  the  good  order  of  the  dt; 
or  town,  and  to  secure  the  inhabitants  there- 
of from  violence  and  the  property  therein 
from  injury,  a  policeman  is  not  a  purely 
"ministerial  officer,''  since  a  number  of  the 
powers  enumerated  in  the  statute  are  of  an 
executive  character,  and  therefore  a  person 
bribing  a  policeman  is  subject  to  punishment 
under  Code,  |  3744,  providing  that  if  anj 
person  give  or  offer  any  gift  or  gratuity  to 
any  "executive  officer'*  with  intent  to  in- 
lluence  his  act,  decision,  or  judgment  on 
any  matter  or  question  wliich  Is  or  may  be 
then  pending,  or  may  be  brought  before  him 
in  his  official  capadty,  shall  be  punished,  etc. 
Haynes  v.  Commonwealth,  52  S.  B.  358^  85d. 
104  Va.  854. 

MINOR 

Man  as  including,  see  Man. 

See,  also,  Child-Children  (In  Crimtnal 

Law). 

Tlie  common-law  rule  that  a  minor  is  of 
age  on  the  beginning  of  the  day  preceding  his 
twenty-first  anniversary  does  not  prevail 
here,  under  Rev.  Civ.  Code,  art  37,  providing 
that  minors  are  persons  who  have  not  yet  at- 
tained the  age  of  21  years  complete,  and  a 
minor  whose  twenty-first  anniversary  does 
not  occur  until  the  next  day  after  an  election 
cannot  lawfully  register  to  vote  thereat 
State  ex  rel.  Fleming  v.  Joyce,  49  South.  221, 
222,  123  La.  637,  17  Ann.  Oas.  905. 
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The  term  "minor  children,"  as  used  in 
Const  art  16^  |  62,  declaring  tliat  the  home- 
stead shall  not  be  apportioned  among  the 
heirs  of  the  decedent,  so  long  as  the  guardian 
of  minor  children  may  be  permitted  to  oc- 
cupy the  same,  and  in  ^ev.  St.  1895,  art 
2046»  requiring  the  setting  apart  for  the  ben- 
efit of  the  widow  and  minor  children  of  prop- 
erty exempt  from  execution;  etc.,  does  not  in- 
clude minor  gi«indchildren  living  as  members 
of  the  grandmother's  family,  and  on  her 
death,  her  property  may  be  sold  to  pay  debts. 
Ross  ▼.  Martin,  140  S.  W.  432,  433,  104  Tex. 
558. 

The  fact  that  Civ.  Ck)de,  §g  25,  27,  defines 
miuors  as  males  under  21  and  females  under 
18  years  of  age,  did  not  deprive  the  Legisla- 
ture of  the  right  to  pass  Juvenile  Court  Law 
(St  1911,  p.  658),  declaring  that  various  acts 
shall  constitute  dependency  and  delinquency, 
and  shall  apply  to  all  persons  under  21, 
whether  male  or  female.  Moore  v.  Williams, 
127  Pac.  609,  510,  19  Cal.  App.  600. 

The  words  "minor  children,"  as  used  in 
Rev.  St  1895,  arts.  2046,  2049,  providing  for 
the  setting  apart  of  the  homestead  and  ex- 
empt property  to  the  widow,  minor  children, 
and  munarried  daughters  of  the  deceased, 
were  used  in  the  sense  of  Inunedlate  descend- 
ants of  the  deceased,  and  titierefore  did  not 
include  a  grandchild  who  lived  with  the  intes- 
tate as  a  member  of  his  family.  Wllkins  v. 
Briggs,  107  S.  W.  135,  140,  48  Tex.  Civ.  App. 
596. 

Laws  1899,  p.  296,  c.  141,  1 17,  providing 
for  the  redemption  of  real  property  of  any 
"minor  heir''  from  a  sale  for  taxes,  applies 
only  to  minors  inheriting  the  property.  Bur- 
dick  V.  Kimball,  101  Ftoc.  845,  846,  58  Wash. 
198. 

Complainant's  mother  conveyed  certain 
real  estate  to  defendant  in  trust  for  com- 
plainant, to  be  conveyed  in  fee  to  him  on  his 
becoming  of  age,  with  remainder  over  on  bis 
death  before  that  time.  When  complainant 
became  18  years  of  age,  he  obtained  an  order 
removing  his  civil  disabilities,  and  authoriz- 
ing him  to  manage  his  property  and  to  sue 
and  be  sued,  whereupon  he  brought  a  bill  to 
compel  the  trustee  to  convey  the  estate  to 
him.  It  was  held  that  the  emancipation  did 
not  terminate  complainant's  minority,  so  as 
to  entitle  him  to  a  conveyance  of  the  trust 
estate,  as  Rev.  Code  1892,  S  1508,  defines  a 
*'minor"  to  be  any  person  under  the  age  of 
21.  Ray  V.  Kelly,  35  South.  165,  166,  82  Miss. 
597. 

Rev.  St  1899,  f  3009,  provides  that  every 
dramshop  keeper  who  sells  Intoxicants  to  a 
minor-  without  Ms  parent's  written  consent 
Shan  forfeit  a  certain  sum,  etc.,  and  makes 
every  dramshop  keeper  violating  such  provi- 
sion guilty  of  a  misdemeanor.  Section  3477 
provides  that  males  of  21  years  shall  be  con- 
sidered of  full  age,  except  as  otherwise  pro- 
vided by  law  and,  until  they  reach  such  age, 
shall  be  considered  "minors."    Held,  that  the 


fact  that  a  minor  to  whom  liquor  was  sold 
without  his  imrenf  s  consent  was  married  and 
the  head  of  a  family  would  not  prevent  a  con- 
viction of  the  (lender  under  section  3009. 
State  V.  Seiberllng,  127  S.  W.  106,  107,  143 
Mo.  App.  318. 

Section  721,  Rev.  St,  declaring  that  the 
laws  of  the  several  states,  except  when  the 
Constitution,  treaties,  or  statutes  of  the 
United  States  otherwise  provide,  shall  be 
the  rules  of  decisions  in  trials  at  common 
law  where  they  apply,  does  not  require  the 
recognition  of  state  statutes  in  an  examina- 
tion before  an  immigration  officer  to  deter- 
mine the  right  of  an  alien  to  enter  or  to  re- 
main in  the  United  States  under  our  inmiigra- 
tion  statutes.  Section  3636  of  the  Revised 
Laws  of  Minnesota  of  1905,  providing  that 
the  word  ''minor"  shall  mean  a  male  under  21 
or  a  female  under  18  years  of  age,  is  not 
binding  in  determining  whether  an  alien  fe- 
male attains  her  majority  when  she  reaches 
the  age  of  18  years ;  but  such  officer  should 
follow  the  common-law  rule,  which  fixes  the 
age  of  majority  at  21  for  both  sexes.  Bz 
parte  Petterson,  166  Fed.  536,  546. 

Under  Civ.  Code,  |  25,  defining  "minors'* 
to  include  males  under  21  years  of  age  and  fe- 
males under  18  years  of  age ;  and  section  26 
providing  that  the  age  of  a  minor  must  be 
calculated  from  the  first  minute  of  the  day 
on  which  he  or  she  was  bom  to  the  same 
minute  of  the  corresponding  day  completing 
the  period  of  minority,  a  female  bom  on 
March  17,  1889,  completed  her  minority  and 
became  an  adult  at  the  conunencement  of 
the  day  on  March  16, 1907,  prior  to  her  com- 
mitment on  that  day  to  a  reform  school  as  a 
minor  delinquent.  Ex  parte  Wood,  90  Pac. 
961,  962,  5  Cal.  App.  471. 

A  "minor"  within  Act  May  27,  1908,  c 
199,  H  1,  2,  6,  35  Stat  312,  313,  authorizing 
the  sale  of  the  allotments  of  minor  freedmen, 
includes  males  under  the  age  of  21  years  and 
females  under  the  age  of  18  years,  and  the 
nmrrlage  of  such  minor  does  not  confer  on 
him  or  her  the  authority  to  sell  his  or  her 
allotted  lands  independent  of  the  supervision 
of  the  probate  courts.  Jefferson  v.  Winkler, 
110  Pac.  755,  758,  26  Okl.  653. 

Within  Comp.  Laws  Okl.  1909,  §  5523, 
providing  that  the  marriage  of  a  minor  ward 
terminates  the  guardianship,  and  that  the 
guardian  may  be  discharged  by  tiie  county 
court  whenever  it  appears  that  the  guardian- 
ship is  no  longer  necessary,  and  Act  Cong. 
May  27,  1908,  c  199,  35  Stat  312,  providing 
that  all  lands  of  minor  allottees,  including 
mixed-blood  Indians  having  less  than  half 
Indian  blood,  shall  be  free  from  restrictions 
on  alienation,  and  section  2,  providing  that 
"the  terms  minor  or  minors  as  used  in  this 
act  shall  Include  all  males  under  the  age  of 
twenty-one  years,"  the  marriage  of  a  minor 
male  ward,  a  member  of  the  Cherokee  tribe  of 
Indians,  of  less  than  one-half  Indian  blood, 
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does  not  of  itself  terminate  his  guardianship, 
as  to  hie  allotment,  nor  abate  the  jurisdiction 
of  the  county  court,  and  the  guardian  under 
such  Jurisdiction  has  authority  to  sell  the 
minor's  allotted  lands.  Kirkpatrick  t.  Bur- 
gess, 116  Pac.  764,  765,  29  Okl.  121. 

MINOR  LEAGXTE 

Three  organizations,  the  National 
League,  the  American.  League,  and  the  Na- 
tional Association,  include  in  their  member- 
ship  practically  every  professional  baseball 
club  in  the  United  State&  The  first  two 
are  known  as  the  "major  leagues,"  and  the 
last  as  the  "minor  league."  Kelly  y.  Herr- 
man,  155  Fed.  887,  888. 

MINOR  OFFENSE 

See,  also.  Misdemeanor. 

An  offense  punishable  by  imprisonment 
in  the  parish  prison  or  by  hard  labor  in  the 
penitentiary  is  a  "minor  offense,"  and  not  a 
felony.  State  v.  Wall,  52  South.  556,  559,  126 
La.  400. 

The  words  "minor  offenses,"  as  used  in 
the  state  Constitution  authorizing  the  Legis- 
lature to  grade  all  "misdemeanors  and  minor 
offenses  against  the  state"  and  to  fix  the 
minimum  and  maximum  penalty  therefor, 
must  be  construed  as  meaning  minor  crimes, 
such  as  petty  larceny  and  the  like,  which 
may  be  punishable  by  imprisonment  in  the 
penitentiary.  The  words  were  used  to  desig- 
nate minor  crimes  which  in  the  discretion  of 
the  court  may  be  punishable  by  imprisonment 
in  the  parish  jail  or  in  the  penitentiary,  or,  in 
other  words,  as  misdemeanors  or  as  felonies. 
Hence  the  act  grading  misdemeanors  and  mi- 
nor offenses  is  constitutional  in  so  far  as  it 
grades  the  offense  of  petty  larceny  and  makes 
the  same  punishable  by  imprisonment  in  the 
parish  jail.  The  contention  was  that  petty 
larceny  Is  a  •felony,"  and  not,  therefore, 
within  the  purview  of  article  155  of  the  Con- 
stitution, or  of  the  title  of  Act  No.  107,  p. 
161,  of  1902.  The  court  says  that  the  word 
"felony"  in  American  law  has  no  very  definite 
or  precise  meaning,  except  in  cases  where  it 
is  defined  by  statute.  "Apart  from  this,  the 
word  seems  merely  to  imply  a  crime  of  a 
graver  or  more  atrocious  nature  than  a  mis- 
demeanor." BladL's  Law  Dictionary.  The 
term  "felon"  does  not  appear  in  the  Constitu- 
tion of  1898.  In  that  Instrument  the  words 
"offense"  and  "crime"  are  used  as  synony- 
mous and  "misdemeanor"  as  the  lowest  grade 
of  offenses.  Articles  9  and  12.  Hence,  in 
construing  article  155,  the  words  "minor  of- 
fenses against  the  state"  must  be  construed  as 
meaning  minor  crimes,  such  as  petty  larceny 
and  the  like,  which  may  be  punishable  by  im- 
prisonment in  the  penitentiary.  The  article 
reads,  "All  misdemeanors  and  minor  offenses 
against  the  state."  State  v.  Eubanks,  38 
South.  407,  408,  114  La.  428. 


MINORITT 

Real  Property  Law  (Laws  1896,  p.  565,  c 
547)  f  82,  provides  that  for  the  purposes  of 
the  section  a  "minority"  is  deemed  a  part  of 
a  life,  and  not  an  absolute  term  equal  to  tbe 
possible  duration  of  such  "minority."  Toher 
v.  Crounse,  107  N.  Y.  Supp.  990,  994,  57  Misc. 
Rep.  252. 

MINOItmr  PARTY 

Acts  1907,  c  435,  f  1,  providing  that  the 
members  Qt  the   State  Board  of   Mections 
shall   be  appointed   by  the   Governor,   was 
amended  by  Acts  1909,  c.  103,  8  1,  requiring 
such  board  to  be  elected  by  the  joint  vote  of 
both  houses  of  the  General  Assembly.    Sec- 
tion 3  of  the  amending  act,  amending  section 
4  of  the  original  act,  which  fixed  the  term 
of  office  of  the  first  members  of  the  board 
and  made  the  term  of  their  successors  two 
years,   provides  that  all  successors  to  tbe 
first  board  appointed  shall  be  bona  fide  mem- 
bers of  the  same  party  to  which  the  preced- 
ing members  belong.     Section  4,  amending 
section  8  of  the  original  act,  which  prohibit- 
ed more  than  two  of  the  members  from  be- 
ing of  the  same  political  party,  provides  that 
not  more  than  two  of  such  members  shall  be- 
long to  the  same  political  party,   requires 
the    representatives   of    the    majority   and 
minority  parties  to  be  bona  fide  members  of 
such  parties,  and  defines  the  "minority  party** 
as  that  which  polled  the  second  hlj^est  num- 
ber of  votes  at  the  preceding  presidential 
election.     Held,  that  the  persons  appointed 
by  the  Governor  as  members  of  the  State 
Board  of  Elections  under  the  original  act 
could  not,  in  proceedings  to  establish  their 
right  to   office  as   against  persons   holding 
under  the  amending  act,  claim  that  sections 
3  and  4  of  the  amending  act  contravened  the 
Constitution,  as  imposing  a  political  test  as 
a  qualification  for  office,  unless  the  invalidity 
of  such  sections  rendered  the  whole  act  in- 
valid;   such  sections  not  imposing  any  bur- 
dens, so  as  to  give  them  an  interest  in  their 
validity  as  taxpayers,  and  not  affecting  them 
in  a  way  not  common  to  all  citizens.    Bicb- 
ardson  v.  Young,  125  S.  W.     664,  667,  122 
Tenn.  471. 

MINUTE 

Loosely,  a  "minute"  is  a  short  apace  of 
time.  We  all  know  well  that  it  la  common 
parlance  to  describe  the  briefest  ^Mtce  of 
tlue — ^a  second  or  few  seconds — as  a  ••min- 
ute" or  a  "few  minutes."  The  expieaaion  "a 
couple  of  minutes,"  used  by  plaintiff  in  an 
action  against  a  railway  in  testifying  that 
after  getting  on  the  car  she  waited  a  couple 
of  minutes  before  attempting  to  reach  a  seat, 
is  not  necessarily  a  statement  that  slie  act- 
ually desisted  for  120  seconds  in  the  act  of 
seeking  a  seat.  McGlynn  v.  Nassau  Electric 
n.  Co.,  113  N.  Y.  Supp.  119«  120,  128  App.  Div. 
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MINUTES 

The  "minutes"  are  the  proper  record  of 
the  court,  and  are  under  the  eye  of  the  Judge, 
and  are  at  least  prima  facie  correct  Dilzell 
Engineering  &  Construction  Co.  v.  Lehmann, 
45  South.  138,  139,  120  La.  273. 

While  the  "minutes"  kept  by  the  judge 
are  not  the  memorial  of  the  Judgment^  and 
are  not  records  required  by  law  to  be  kept, 
they  constitute  legal  evidence  of  what  was 
adjudged,  and  as  such  may  serre  as  the  foun- 
dation for  the  correction  of  errors  of  the 
clerk  in  the  performance  of  his  duty.  The 
minutes  are  only  evidence  of  what  was  done. 
State  ex  rel.  Sheridan  Pub.  Co.  v.  Goodrich, 
140  S.  W.  629.  630,  159  Mo.  App.  422  (cit- 
ing Ereisel  v.  Suavely,  115  S.  W.  1060,  135 
Mo.  App.  158). 

MISADMINISTRATION 

See  Homicide  by  Misadventure. 

MISAPPLICATION 

See    Willful     Misapplication— Willfully 
Misapply. 

To  constitute  a  "misapplication"  of  the 
funds  of  a  national  bank,  it  must  appear 
that  the  oflBcer  has  been  guilty  of  conversion, 
though  it  is  unnecessary  to  show  that  the 
recipient  of  the  proceeds  of  misapplication 
was  also  guilty  of  a  conversion.  United 
States  V.  Heinze,  31  Sup.  Ct.  98,  218  U.  S. 
532,  541,  54  L.  Ed.  1139,  21  Ann.  Cas.  884. 

It  is  not  a  "misapplication  of  the  funds" 
of  a  bank,  as  that  term  Is  used  In  Rev.  St 
i  5209,  denouncing  the  willful  misapplication 
of  the  funds  of  a  national  bank,  where  an 
officer  merely  gave  credit  to  an  Insolvent  per- 
son or  corporation,  or  honored  the  check  of  a 
depositor  when  there  were  no  funds  to  the 
credit  of  the  depositor,  without  any  Intention 
of  defrauding  the  bank.  Flickinger  v.  Unit- 
ed States,  150  Fed.  1,  12,  79  C.  C.  A.  515. 

Embexzlement  distingralsl&ecl 

See  Embezzlement 


See    Willful     Misapplication— Willfully 
Misapply. 

The  word  "misapply"'  as  used  in  Rev. 
St,  §  5209,  providing  that  every  president, 
director,  cashier,  teller,  etc.,  of  any  national 
bank  association  who  embezzles,  abstracts,  or 
willf ally  misapplies  any  of  the  moneys,  funds, 
etc.,  shall  be  deemed  guilty  of  a  misdemeanor, 
etc.,  does  not  necessarily  mean  that  the  of- 
ficer in  charge  should  have  physical  posses- 
sion of  the  funds  misapplied.  It  is  sufficient 
if  he  liave  such  "control,  direction,  and  pow- 
er of  management  as  to  direct  an  application'* 
of  the  same.  Lear  v.  U.  S.,  147  Fed.  349,  357, 
77  C.  C.  A.  527. 
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MISAPPROPRIATION 

See  Willful  Misappropriation. 

While  considered  alone,  the  word  ^'w^ 
appropriation"  does  not  necessarily  in  all 
cases  mean  dishonesty,  yet  it  is  susceptible 
of  a  meaning  of  dishonesty,  embracing  em- 
bezzlement Johnson  v.  Turner,  47  South. 
570,  571,  159  Ala.  356  (clttng  5  Words  and 
Phrases,  p.  4529). 

''Misappropriation"  means  "wrong  ap- 
propriation; to  turn  or  put  to  a  wrong  pur- 
pose." As  used  in  a  provision  of  the  bank- 
ruptcy act  exempting  from  a  discharge  debts 
created  by  "misappropriation"  while  acting 
in  a  fiduciary  capacity,  the  term  contemplates 
a  conscious  "misappropriation."  Haggerty  ▼• 
Badkin,  66  Atl.  420,  424.  72  N.  J.  Eq.  473 
(quoting  and  adopting  Webster's  Internation- 
al Dictionary  and  Ency.  Dictionary). 

Words  spoken  of  plainti£f,  that  he  had 
destroyed  a  docket  or  public  record  belonging 
to  the  mayor's  office  to  cover  up  evidence  of 
his  misappropriation  of  public  funds  and  fines 
belonging  to  the  town,  were  defamatory  per 
se  as  imputing  moral  turpitude,  since,  ascrib- 
ing to  the  word  "misappropriation"  the  most 
innocent  of  Its  commonly  accepted  meanings, 
the  gravamen  of  the  charge  was  that  plaintiff 
had  destroyed  evidence  of  his  wrongful  con- 
version of  or  dealing  with  the  public  funds 
and  fines,  to  cover  up,  with  the  purpose  to 
hinder,  If  not  to  render  Impossible,  the  detec- 
tion of  his  misconduct.  Innocent  of  peculation 
though  it  were,  and  imputed  a  species  of  dis- 
honesty of  a  highly  depraved  character. 
Johnson  v.  Turner,  47  South.  570,  571,  169 
Ala.  356. 

Where  a  trustee  for  creditors,  who  was 
appointed  receiver  for  the  debtor,  loaned  the 
funds  in  his  possession  to  a  firm  of  which 
he  was  a  member  and  concealed  the  facts 
from  the  court  as  long  as  possible,  he  was 
guilty  of  a  "misappropriation"  of  the  funds 
within  Bankr.  Act  1898,  §  17,  providing  that 
a  discharge  shall  release  a  bankrupt  from  his 
provable  debts,  except  such  as  were  created 
by  fraud,  embezzlement,  misappropriation,  or 
defalcation  while  acting  as  an  officer  or  in  a 
fiduciary  capacity,  though  he  may  have  ex- 
pected that  the  loan  would  be  repaid.  Field 
V.  Howry,  94  N.  W.  218,  214,  182  Mich.  687. 

MISBEHAVIOR 

The  conduct  of  an  Indian  Is  not  to  be 
held  "misbehavior,"  justifying  his  arrest.  In 
the  absence  of  a  law,  rule,  or  regulation  so 
defining  it.  Ex  parte  Bi*A-Iil-Le,  100  Pac, 
450,  451,  12  Ariz.  150. 

The  giving  of  false,  vague,  and  ^aslve 
testimony  by  an  alleged  bankrupt  on  his  ex- 
amination before  a  special  commissioner, 
with  the  intention  of  misleading  the  court 
and  concealing  assets  of  his  estate,  is  a  "mis- 
behavior," and  constitutes  a  contempt,  which 
the  district  court  has  power  to  punish  under 
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Rev.  St  f  725,  on  a  summary  hearing  without 
a  jury.    Ex  parte  Bick»  155  Fed.  908,  909. 

MISBEHAVIOR  IN  OFFICE 

See,  also.  Misconduct  in  Office;    Misde- 
meanor in  Office. 

A  statute  specifying  acts  '*in  respect  to 
a  court  of  Justice  or  proceedings  therein," 
constituting  contempts,  naming  "misbehavior 
in  office"  or  other  willful  neglect  or  viola- 
tion of  duty  by  a  sheriff  or  other  person 
appointed  or  elected  to  perform  a  judicial 
or  ministerial  service,  only  Includes  misbe- 
havior done  "in  respect  to"  such  court  or 
some  proceeding  therein,  and  does  not  include 
an  unauthorized  arrest  not  shown  to  be  a 
willful  disobedience  of  any  Judgment,  order, 
or  process  of  the  court.  Button  v.  Superior 
Court  of  City  and  County  of  San  Francisco. 
81  Pac.  409,  411,  147  Cal.  150. 

MISBRAND— MISBRANDING 

An  article  long  known  and  sold  under  Its 
trade-name  of  "Coca-Cola,"  cannot  be  deemed 
misbranded  within  the  meaning  of  the  Food 
and  Drugs  Act  (Act  Juue  80,  1906,  c.  3915,  §  8, 
[U.  S.  Comp.  St  Supp.  1909,  p.  1191)),  because 
it  does  not  contain  any  material  element  de- 
rived from  the  leaves  of  the  coca  plant. 
United  States  v.  Forty  Barrels  and  Twenty 
Kegs  of  Coca-Cola,  191  Fed.  431,  436. 

A  food  product,  labeled  "Compound; 
Pure  Comb  and  Strained  Honey  and  Com 
Syrup,"  is  not  "misbranded,"  within  the 
meaning  of  Food  and  Drugs  Act  June  80, 
1906,  c.  8915,  I  8,  so  that  its  shipment  in 
interstate  commerce  constituted  a  misdemean- 
or thereunder,  merely  because  the  percentage 
of  com  syrup  in  the  compound  largely  ex- 
ceeds that  of  honey.  United  States  v.  Boeck- 
mann,  176  Fed.  382. 

An  article  composed  of  the  compound  of 
vaniUine,  cumerin,  spirits,  sugar,  coloring, 
and  water,  and  plainly  labeled  on  one  side 
with  the  words  "Peerless  Extract  of  Vanilla,'* 
and  on  the  reverse  side,  in  small  letters,  with 
the  words  "Formula  Vanilline  Cumerin  Spir- 
its Sugar  Coloring  Water,"  is  "misbranded," 
within  Agricultural  Law,  §S  164,  165,  as 
amended,  declaring  that  an  article  shall  be 
deemed  misbranded  where  it  is  an  imitation 
of,  or  offered  for  sale  under  the  distinctive 
name  of,  another  article,  and  is  not  a  mix- 
ture or  compound  known  under  its  own  dis- 
tinctive name,  and  not  included  under  the 
definition  of  misbranded  articles  of  food 
within  the  exception  in  section  165.  People 
V.  James  Butler,  118  N.  Y.  Supp.  849,  850, 
134  App.  Div.  151. 

The  Pure  Food  Law  (Act  June  30,  1906, 
c.  3915)  prohibits  misbranding  of  articles  of 
food,  and  section  8  declares  that  the  term 
"misbranded"  shall  apply  to  all  articles  of 
food,  or  articles  which  enter  into  the  com- 
position of  food,  the  package  or  label  of 
which  shall  bear  any  statement,  design,  or 


device,  regarding  such  article,  or  the  ingredi- 
ents or  substances  contained  therein,  whlcb 
shall  be  false  or  misleading  In  any  partico- 
lar.  Subdivision  4,  par.  2,  declares  that  tn 
article  of  food  which  does  not  contain  any 
poisonous  or  deleterious  ingredients  shall  not 
be  deemed  misbranded  if  labeled  so  as  to 
plainly  indicate  that  they  are  compounds, 
imitations,  or  blends,  etc.,  provided  that  the 
term  "blend"  shall  be  construed  to  mean  a 
mixture  of  like  sub6tance&  Held,  that  the 
proviso  was  not  limited  to  cases  where  the 
blend  was  claimed  without  disclosing  the  in- 
gredients, but  applied  as  well  to  cases  where 
the  component  parts  of  the  blend  were  dis- 
closed, and  hence  a  label  attached  to  vinegar, 
which  was  in  fact  distilled  vinegar  to  whidi 
a  small  quantity  of  pure  boiled  apple  dder 
had  been  added  for  coloring,  describing  the 
substance  as  "Saratoga  Brand  vinegar,  a 
blend  of  pure  boiled  apple  cider  and  distilled 
vinegar,"  was  misbranded  as  misleading  the 
public  to  believe  that  it  was  composed  of 
pure  boiled  apple  dder  vinegar  and  distilled 
vinegar.  United  States  v.  Ten  Barrels  of 
Vinegar,  186  Fed.  399,  401. 

The  federal  pure  food  act  of  1906  (Act 
June  30,  1906,  c.  3915,  f  2,  prohibits  the  in- 
troduction into  any  state  from  another  state 
of  food  or  drugs  adulterated  or  branded  with- 
in the  meaning  of  the  act  By  section  6 
the  term  "drug"  is  made  to  include  aU  medi- 
cines and  preparations  recognized  in  the 
United  States  Pharmacopoeia  or  National 
Formulary,  and  whisky  is  so  recognized  in 
both.  By  section  7  a  "drug"  is  to  be  deemed 
adulterated  if,  when  it  is  sold  under  a  name 
recognized  in  the  United  States  Pharma- 
copoeia or  National  Formulary,  it  differs  from 
a  standard  of  strength,  quality,  or  purity  aa 
determined  by  the  test  laid  down  in  those 
publications,  unless  the  actual  standard 
thereof  be  plainly  stated  on  the  package. 
Held  that,  where  bottles  containing  intox- 
icants are  labeled  as  containing  '*mono- 
gram  whisky"  and  marked  "Blend,*'  and  tbe 
alcoholic  content  is  less,  and  the  residuum 
from  100  cubic  centimeters  is  more,  than  the 
standard  test  prescribed  by  such  act,  the 
liquors  are  misbranded  and  adulterated  with- 
in the  meaning  thereof.  State  v.  Intoxicating 
Liquors,  76  AtL  268,  269,  106  Me.  135. 

Defendant  manufactured  ayrap  from 
cane  sugar,  flavored  to  represent  maple  syr- 
up by  the  introduction  of  an  extract  from 
maple  wood  after  it  had  been  chopped  down. 
The  syrup  was  put  up  in  bottles  labeled 
"Western  Reserve  Ohio  Blended  Maple  Syr- 
up," the  words  "Ohio"  and  "Maple  Syrup"  be- 
ing in  red,  and  between  them  the  word  Blend- 
ed," and  then  below  that  in  smaller  type,  the 
statement,  "This  syrup  is  made  from  the 
sugar  maple -tree  and  cane  sugar."  Held  that 
the  label  was  misleading,  in  that  purdiasers 
would  ordinarily  understand  that  the  article 
contained  in  part  maple  syrup  made  from 
the  boiled-down  sap  drawn  from  live  maple 
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trees,  and  that  defendant  was  therefore 
guilty  of  misbranding.  United  States  v. 
Scanlon,  180  Fed.  485,  486. 

Claimants  operated  a  canning  factory  in 
Benton  Harbor,  Micb.,  where  fruits  grown 
in  Michigan,  as  well  as  In  other  states,  were 
canned  and  prepared  for  sale.  Claimants 
canned  certain  *'tepee"  apples  and  black- 
berries, grown  in  Arkansas,  sold  under  a 
label  on  which  was  printed:  ''Tepee  Apples 
[or  Blackberries,  as  the  case  might  be]. 
Packed  by  O.  H.  Godfrey  &  Son,  Benton  Har- 
bor and  Wateryliet,  Michigan."  There  was 
evidence  that  Michigan  apples  and  blackber- 
ries were  better  than  those  grown  In  Arkan- 
sas. Held,  that  the  labels  indicated  that  the 
fmit  was  grown  in  Michigan,  and  that  claim- 
ants were  therefore  guilty  of  misbranding 
in  Tiolation  of  Food  and  Drag  Act  Cong. 
Jnne  30,  1906^  c.  3915.  United  States  y.  100 
Cases  of  Tepee  Apples,  179  Fed.  985,  987. 

''Salad  oil"  prima  flacie  means  oliye  oil, 
and,  in  the  absence  of  evidence  that  the  term 
has  recently  acquired  a  more  general  mean- 
ing to  include  other  oila,  its  use  without  fur- 
ther explanatfon  on  packages  of  cotton  seed 
oil  8hipi)ed  in  interstate  commerce  consti- 
tutes a  misbranding  in  violation  of  Food 
and  Drugs  Act  June  30,  1900,  c.  3915,  f  2. 
Brina  v.  United  States,  179  Fed.  373,  105  a 
G.  A.  56& 

Ordinary  Oroton  water  drawn  from  the 
pipes  in  New  York  City  filtered  and  bottled 
after  the  addition  of  small  quantities  of  min- 
eral salts  and  carbonic  add  gas,  Is  not 
''spring  water,"  as  the  term  Is  generally  un- 
derstood, and  the  labeling  of  the  bottles  as 
spring  water  constitutes  a  misbranding  with- 
in the  meaning  of  the  food  and  drugs  act 
(Act  June  80,  1906,  c.  3915,  §  8).  United 
States  V.  Morgan,  181  Fed.  687,  58a 

The  H.  Company,  at  Kansas  City,  Mo., 
on  April  3,  1909,  contracted  to  sell  to  the  W. 
Company  at  Ft.  Worth,  Tex.,  5,000  bushels  of 
No.  2  red  wheat,  according  to  the  Missouri 
official  state  grade&  On  April  29,  1909,  the 
U.  Company  ordered  the  operator  of  a  public 
elevator  where  it  stored  its  grain  to  ship  to 
the  W.  Company  in  fulfillment  of  this  con- 
tract No.  2  red  wheat  The  operator  loaded 
and  sent  to  the  W.  Company  a  ear  of  wheat. 
After  this  wheat  was  loaded,  the  official  in- 
spector of  the  state  of  Missouri  at  Kansas 
City  inspected,  adjudged,  and  certified  this 
wheat  to  be  No.  2  red  wheat.  An  invoice 
of  it  was  forwarded  to  the  W.  Company  dat- 
ed May  3,  1909,  showing  that  it  was  shipped 
imder  the  contract  of  April  3,  1909,  and  sub- 
ject to  Kansas  City  weights  and  grades. 
The  wheat  arrived  in  Texas  without  change. 
The  TexaB  inspector,  the  federal  inspector, 
and  other  witnesses  there  found  it  to  be,  and 
it  was,  wheat  of  another  and  less  valuable 
grades  None  of  the  officers  or  employes  of 
the  U.  ComiNiny  had  any  knowledge  of  this 
fact,  or  anything  to  do  with  the  grading  or ' 


shipping,  except  to  order  the  operator  of  tli^ 
public  elevator  to  ship  No.  2  red  wheat 
Held,  that  H.  Company  was  not  guilty  of 
misbranding  or  of  adulterating  within  the 
meaning  of  sections  7  and  8  of  the  Pure 
Food  Act  (Act  June  30,  1906,  c.  3915).  Hall- 
Baker  Grain  Co.  v.  United  States,  198  Fed. 
614,  617,  117  a  O.  A.  318 ;  United  States  v. 
Seventy-Five  Boxes  of  Alleged  Pepper,  198 
Fed.  984,  987. 

False  and  misleading  statements  in  the 
labels  on  a  proprietary  medicine  as  to  its 
curative  or  remedial  effects,  but  which  do 
not  import  any  statement  concerning  iden- 
tity, are  not  "misbranding,"  within  the  mean- 
ing of  the  food  and  drugs  act  of  June  30, 
1906,  c.  3915,  f  8,  which  defines  that  term  as 
applicable  to  all  drugs  or  articles  of  food, 
the  package  or  label  of  which  shall  bear  any 
statement,  design,  or  device  regarding  such 
article  or  the  ingredients  or  substances  con- 
tained therein  which  shall  be  false  or  mis- 
leading in  any  particular.  United  States  v. 
Johnson,  31  Sup.  Ot  627,  221  U.  S.  488,  55  U 
Ed.  828. 

MISCARRIAGE 

See  Debt,  Default,  or  Miscarriage  of  An- 
other. 

Za    aaedloal    J«iispnidea«e— AbovtioA 
sjttonymows 

The  word  "abortion,**  when  used  In  Judi- 
cial proceedings,  necessarily  implies  that  the 
crime  was  committed  on  a  woman  with  child, 
and  is  synonymous  with  *^scarriage"  in  its 
primary  meaning.  Marmaduke  v.  People,  101 
Pac.  337,  338,  45  Colo.  357. 

In  strictness,  abortion  is  not  of  itself  a 
crime,  since  the  word  "miscarriage"  in  its 
legal  acceptation  does  not  necessarily  ihdude- 
the  destruction  of  the  child  before  birth ;  nor 
is  a  design  to  cause  its  miscarriage  the  same- 
thing  as  a  design  to  destroy  the  child.  State- 
ex  reL  Gaston  v.  Shields,  130  S.  W.  298,  301,. 
230  Mo.  91. 

Decedent,  having  applied  for  insurance- 
in  a  mutual  benefit  society,  answered  that  she 
had  never  had  any  local  disease,  personal  in- 
jury, or  illness  of  any  kind,  but  In  answer  to 
the  medical  questions  stated  that  her  last 
confinement  was  in  1908,  and  that  she  had 
had  two  miscarriages  from  overexertion.  In 
an  action  on  the  certificate,  it  was  shown, 
that  in  1903,  about  seven  years  prior  to  de- 
cedent's death,  she  suffered  an  abortion  when 
she  was  about  three  months  advanced  in. 
pregnancy,  and  that  about  three  years  later 
another  occurred  at  about  the  same  stage. 
Held,  that  since  the  words  "abortion"  and 
"miscarriage*'  are  synonymous,  both  meaning 
premature  parturition,  there  was  no  breach 
of  warranty  or  misrepresentation.  Iloyal. 
Neighbors  of  America  v.  Bratcher  (Tex.)  151. 
S.  W.  885,  886. 
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MISCELLANY 

If  storage  accounts  against  whisky  In 
bond  are  not  assessable  as  "accounts,"  they 
are  assessable  under  the  title  "miscellany"  of 
Ky.  St.  §  4058,  making  subject  to  taxation 
the  "value  of  all  of  the  property  not  men- 
tioned above";  that  Item  being  placed  in  the 
statute  to  effectuate  section  4050,  requiring 
that,  if  there  be  no  appropriate  column  for 
the  statement  and  valuation  of  property,  it 
shall  be  valued  in  the  column  headed  "Mis- 
cellany." Commonwealth  v.  Kentucky  Dis- 
tilleries &  Warehouse  Co.,  136  S.  W.  1032, 
1039,  143  Ky.  314. 

MISCHIEF 

See  Malicious  MlschiefL 

MISCONDUCT 

See  Official  Misconduct;  Willful  Miscon- 
duct 
His  own  official  misconduct,  see  His. 
See,  also,  Malconduct 

"Misconduct"  is  defined  as  "wrong  con- 
duct; bad  behavior;  mismanagement."  The 
synonyms  are  "misbehavior;  misdemeanor; 
mismanagement;  misdeed;  delinquency;  of- 
fense." The  verb  "misconduct"  is  defined: 
•To  conduct  amiss;  to  mismanage."  Bailey 
v.  Examining  &  Trial  Board  of  Police  De- 
partment of  City  of  Helena,  122  Pac.  572,  574, 
45  Mont.  197. 

"Misconduct"  \fi  defined  as  improper  con- 
duct, wrong  behavior.  The  sense  in  which 
the  word  is  used  in  a  threat  by  an  attorney 
to  expose  "misconduct"  of  his  client  Is  a 
question  of  fact  for  the  court  Bar  Ass'n  of 
City  of  Boston  v.  Hale,  83  N.  B.  885,  887,  197 
Mass.  423. 

"  'Misconduct*  of  the  prevailing  party" 
as  a  statutory  ground  for  a  new  trial  is  not 
confined  to  something  occurring  at  the  trial, 
but  Includes  acts  amounting  to  misconduct, 
which,  though  they  occurred  before,  operate 
at  the  trial.  Phares  v.  Krhut,  91  Pac,  52, 
53,  76  Kan.  238. 

Attorney 

The  attorney  for  an  administrator  had, 
prior  to  the  administrator's  appointment,  ar- 
ranged to  borrow  money  of  him,  and  after 
the  appointment  the  administrator  withdrew 
from  the  bank  funds  belonging  to  the  estate, 
which  funds  were  deposited  by  the  attorney 
in  his  own  bank  to  his  own  credit;  a  part 
being  used  to  cover  an  overdraft  The  attor- 
ney then  gave  the  administrator  a  check  for 
a  part  of  the  funds,  a  note  for  the  balance, 
and  paid  him  $50  in  cash  for  making  the 
loan.  Held,  that  the  attorney  was  guilty  of 
"misconduct"  within  Code  Civ.  Proc  f  67,  au- 
thorizing suspension  from  practice  of  attor- 
neys therefor.  In  re  Freedman,  99  N.  Y. 
Supp.  135,  136,  113  App.  Div.  327. 


''Misconduct"  of  attorney,  as  used  in  Pol 
Code  Alaska,  8  743,  authorising  suspension  or 
disbarment  therefor,  is  not  confined  to  mis- 
conduct in  the  attorney's  relation  to  his 
client,  but  includes  as  well  misconduct  to- 
ward the  court  or  a  Judge  in  or  out  of  court 
Cobb  V.  United  States,  172  Fed.  641,  643,  96 
0.  C.  A.  477. 

For  an  attorney  to  publish  and  advertise 
a  pamphlet,  the  purpose  of  which  is  to  at^ 
tract  nonresidents  to  the  state  to  apply  to 
its  courts  for  divorce,  through  his  agency  as 
an  attorney,  that  he  may  profit  financially 
thereby,  is  "misconduct,"  within  Comp.  Laws, 
§  2625.  providing  for  removal  or  suspension 
of  attorneys  for  misconduct  In  re  Schnitzer, 
112  Pac.  848,  851,  33  Nev.  581,  33  L.  B.  A. 
(N.  S.)  941. 

Corporate  oAoer 

The  use  of  the  word  "misconduct"  of  offi- 
cers of  a  corporation  in  an  application  for  a 
removal  of  a  receiver  does  not  denote  person- 
al wrong,  but  merely  that  the  bustness  was 
not  conducted  properly;  and  while  there  may 
be  some  blame,  or  censure  oonnected  with  It, 
It  is  not  actionable  as  UbeL  Lebovltch  v.  Jos- 
eph Levy  &  Bros.  Co.,  64  South.  978, 981, 128 
La.  518. 

The  issuance  of  stock  by  officers  of  a  cor- 
poration without  authority  from  the  direc- 
tors, and  without  consideration  flowing  to  tbe 
corporations,  is  misconduct,  within  Code  Civ. 
Proa  i  1781,  authorizing  the  removal  of  of- 
ficers, etc.,  for  misconduct  towards  the  cor- 
poration. People  V.  Lyon,  104  N.  Y.  Supp. 
319,  119  App.  Div.  361;  Id.,  82  N.  E«  1130, 
189  N.  Y.  544. 

Executor 

It  is  "misconduct"  rendering  the  execu- 
tor "unfit"  for  the  execution  of  his  office,  for 
which  his  letters  may  be  revoked  (Code  Civ. 
Proc.  §  2685,  subd.  ^,  where  he  claims  the 
benefits  of  a  contract  between  himself  and 
testator,  as  to  which  there  was  strong  evi- 
dence that  testator  was  of  unsound  mind  at 
the  time  of  its  execution,  and  by  which  the 
executor  secured  great  pecuniary  advantage, 
to  the  detriment  of  the  estate.  In  re  Glea- 
son's  Estate,  41  N.  Y.  Supp.  418»  428,  17  Misc. 
Rep.  510. 

Jnror  or  Smtj 

After  the  jury  is  sworn,  misconduct  on 
the  part  of  an  Individual  Juror  is  misconduct 
of  the  jury.  State  v.  Mott,  74  Pac  728,  730, 
29  Mont  292. 

"Misconduct"  of  a  Juror  which  is 
statutory  ground  for  a  new  trial  is  mis- 
conduct while  he  is  such  juror,  and  has  no 
reference  to  what  he  has  done  before  be  is 
sworn  to  try  the  case ;  and  therefore  a  state- 
ment by  a  juror,  before  being  sworn  as  a  ju- 
ror, that  adcused  was  guilty  and  ought  to  be 
punished,  is  not  such  "misconduct"  as  would 
be  ground  for  a  new  trIaL  People  v.  Em- 
mons, 95  Pac.  1082,  1030,  7  Cal.  App.  6S5. 
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The  fact  that  the  Jury  made  incorrect 
or  untrue  answers  to  special  interrogatories 
returned  with  their  general  verdict  is  not 
"misconduct  of  the  Jury/'  within  the  meaning 
of  a  statute  providing  that  a  new  trial  may 
be  granted  for  misconduct  of  the  Jury.  M. 
O'Connor  Co.  v.  Glllaspy,  83  N.  B.  738,  741, 
170  Ind.  428. 

MI8COHDUCT  IN  OFFICE 

See,  also,  Misbehavior  in   Office;    Mis- 
demeanor in  Office. 

"Misconduct  in  office"  includes  such  acts 
as  amount  to  a  breach  of  the  good  faith  and 
of  the  right  action  that  are  tacitly  required 
of  all  officers.  Etzler  v.  Brown,  60  South. 
416,  417,  418,  58  Fla.  221,  138  Am.  St  Rep. 
113. 

"Misconduct  in  office*'  in  its  penal  sense 
1b  any  act  or  omission  in  breach  of  a  duty 
of  public  concern  by  one  who  has  accepted 
public  office,  providing  his  act  is  willful  and 
corrupt  and  is  not  Judicial.  United  States 
▼.  Haas,  167  Fed.  211,  214  (adopting  defini- 
tion In  Blsh.  New  Cr.  Law,  {{  459,  460) . 

The  phrase    "misconduct   In   office"    is 
broad  enough  to  include  any  willful  mal- 
feasance, misfeasance,  or  nonfeasance  in  of- 
fice  (citing  State  ex  rel.  liUey  v.  Slover, 
113  Mo.  208,  20  S.  W.  788).    It  does  not  nec- 
essarily imply  corruption  or  criminal  inten- 
tion.   The  official  doing  of  a  wrongful  act,  or 
official  neglect  to  do  an  act  which  ought  to 
have  been  done,  will  constitute  the  offense, 
although  there  was  no  corrupt  or  malicious 
motive  (citing  Mechem,  Public  Officers,  S  457). 
After  defining  "misconduct,"  Webster  declares 
it  to    be   synonymous    with   ''misbehavior," 
"misdemeanor,"  "delinquency,"  and  "offense." 
Pen.  C^de,  f  758,  provides  that  an  accusation 
against  any  municipal  officer  for  '*willful  or 
corrupt  misconduct  in  office"  may  be  pre- 
sented by  the  grand  Jury.    Section  772  pro- 
vides for  the  summary  removal   of  public 
officers  on  an  accusation  verified  by  the  oath 
of  any  person  alleging  that  the  officer  has 
"neglected  or  refused   to  perform   the   offi- 
cial duties  pertaining  to  his  office."    Section 
335  declares  every  public  officer  who  refuses 
or  neglects  to  inform  against  and  prosecute 
persons   whom  he  has  reasonable  cause  to 
believe  offenders  against  the  chapter  on  gam- 
bling, guilty  of  a  misdemeanor.    Under  the 
definitions  and  statutory  provisions  recited 
above,  a  poblic  officer  who  falls  to  prosecute 
gamblers  of  whom  he  has  Icnowledge  is  guilty 
of  "willful  misconduct"  within  the  meaning 
of  section  758^  and  may  be  accused  by  the 
grand  Jury  thereunder.     Coffey  v.  Superior 
Court  of  Sacramento  County,  82  Pac.  75,  76, 
77,  147  CaL  525. 

"Misconduct  in  office"  means  any  unlaw- 
ful misbehavior  in  regard  to  the  duties  of  an 
office,  willfol  in  its  character.  A  coanty  com- 
missioner, who,  without  willfulness  or  a  cor- 
rupt motive*    bat  through   ignorance   disre- 


gards the  provisions  of  a  statute  regulating 
the  exercise  of  liis  official  duties,  is  not 
thereby  guilty  of  "misconduct  in  office,"  with- 
in the  meaning  of  section  6915,  Rev.  St,  which 
prescribes  a  fine  and  the  forfeiture  of  office 
for  such  misconduct  State  v.  Balr,  73  N.  E. 
514,  515,  71  Ohio  St  410. 

A  charge  against  a  chief  of  police  of 
"misconduct  in  office"  includes  any  act  In- 
volving moral  turpitude,  or  any  act  which  is 
contrary  to  Justice,  honesty,  principle,  or 
good  morals,  if  performed  by  virtue  or  au- 
thority of  office.  State  ex  rel.  Wynne  v.  Ex- 
amining and  Trial  Board  of  Police  Depart- 
ment of  City  of  Butte.  117  Pac.  77,  78,  48 
Mont  389,  Ann.  Cas.  1912G,  143. 

Where  a  policeman,  a  married  man, 
while  not  on  duty  called  upon  a  married  wo- 
man at  her  home  in  the  absence  of  her  hus- 
band, and,  the  husband  returning  unexpected- 
ly, the  policeman  secreted  himself  in  a  bed- 
room, where  he  was  found  by  the  husband 
and  driven  from  the  house,  the  conduct  of 
the  policeman  was  "misconduct,"  within  a 
statute  providing  that  officers  will  not  be  re- 
movable at  will  for  political  reasons  or  for 
any  other  cause  than  "Incapacity,  misconduct, 
nonresldence,  or  disobedience  of  Just  rules 
and  regulations."  Winters  v.  Board  of  Police 
Com'rs  of  Jersey  City,  71  Atl.  50,  51,  77  N.  J. 
Law,  153. 

The  complaint  against  a  police  captain, 
alleging  that  a  merchant  complained  to  the 
officer  of  an  obstruction,  consisting  of  a  stone 
step  on  the  sidewalk  in  front  of  a  certain 
house,  and  that  the  officer  told  him  nothing 
could  be  done  for  him  unless  he  would  swear 
out  a  warrant,  is  sufficient  to  charge  the  of- 
fenses of  misconduct  in  office  and  incompe- 
tency, triable  under  Bev.  Codes,  S  3309,  by 
ttie  police  trial  l>oard,  in  view  of  a  police  reg- 
ulation requiring  an  officer,  to  whom  com- 
plaint is  made,  to  remedy  the  matter,  or,  if 
he  cannot  do  so  at  once,  to  make  a  memo- 
randum at  police  headquarters  of  the  com- 
plaint, so  that  it  may  receive  proper  atten- 
tion. Bailey  v.  Examining  and  Trial  Board 
of  Police  Department  of  City  of  Helena,  122 
Pac.  572,  578,  45  Mont  197. 

Where  a  deputy,  county  auditor  In  Min- 
nesota authorized  by  law  to  act  in  the  name 
of  his  principal  and  for  whose  official  acts 
the  auditor  and  his  bondsmen  were  responsi- 
ble to  the  county,  and  to  any  person  injured 
by  his  "misconduct  in  office"  (Gen.  St  Minn. 
1894,  S8  710,  5951),  issued  spurious  refund 
orders  on  the  county  treasurer  in  favor  of 
fictitious  payees,  purporting  to  be  for  the 
refunding  of  taxes  received  through  redemp- 
tion from  tax  sales,  and  procured  the  orders 
to  be  authenticated  by  the  chairman  of  the 
board  of  county  conunlssioners  and  forged 
the  names  of  the  fictitious  payees  to  assign- 
ments thereof  and  sold  them  to  a  bank,  any 
loss  sustained  by  the  bank  through  its  pur- 
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chase  could  not  be  attributable  to  tbe  official 
"misconduct  in  office"  of  the  deputy  in  issuing 
the  same,  but  the  proximate  cause  was  his 
individual  act  In  forging  the  assignments  and 
selling  the  orders  as  genuine,  and,  as  the  or- 
ders were  nonnegotiable,  the  bank  was  put  on 
inquiry,  and  acquired  no  greater  rights  than 
the  supposed  payees,  and  had  no  claim  to  re- 
cover any  loss  either  from  tbe  county  or  from 
the  sureties  on  the  auditor's  bond.  National 
Surety  Co.  v.  State  Savings  Bank,  156  Fed. 
21,  25,  84  C.  0.  A.  187,  14  L.  R.  A.  (N.  S.) 
155,  13  Ann.  Cas.  42L 

• 

A  deputy  county  auditor  in  Minnesota, 
authorized  by  law  to  act  in  the  name  of  his 
principal  and  for  whose  official  acts  the  au- 
ditor and  his  bondsmen  were  responsible,  not 
only  to  the  county,  but  to  any  person  injured 
by  his  "misconduct  in  office"  (Gen.  St.  Minn. 
1894,  f§  710,  5951),  issued  spurious  refund 
orders  on  the  county  treasurer  in  favor  of 
fictitious  payees,  purporting  to  be  for  the  re- 
funding of  invalid  tax  sale  certificates.  He 
procured  the^orders  to  be  authenticated  by  the 
chairman  of  the  county  board,  and  they  were 
presented  to  the  county  treasurer,  who  in- 
dorsed thereon  that  there  were  no  funds  avail- 
able, but  that  they  would  be  paid  with  7  per 
cent,  interest  when  there  was  money  in  the 
treasury  for  the  purpose.  Such  deputy  forged 
the  names  of  the  fictitious  payees  to  assign- 
ments and  sold  the  orders  to  a  state  savings 
bank,  to  which  they  were  paid  by  the  treas- 
urer with  interest  a  year  later.  The  deputy 
auditor  bore  a  good  reputation,  and  his  integ- 
rity had  never  previously  been  questioned. 
The  bank  was  expressly  authorized  by  stat- 
ute to  invest  funds  in  such  orders,  and  had 
done  so  before  in  the  usual  course  of  busi- 
ness. On  discovering  the  forgeries,  the  coun- 
ty brought  suit  on  the  auditor's  bond  and  re- 
covered a  Judgment  which  was  paid  by  the 
surety,  which  then  brought  suit  against  the 
bank.  Held  that,  although  the  orders  were 
not  negotiable,  the  bank  was  not  chargeable 
with  any  negligence  in  their  purchase,  but 
that  the  loss  was  one  caused  by  the  ''mis- 
conduct in  office*'  of  the  deputy  auditor  for 
which  the  surety  was  liable,  and  that  it  could 
not  recover  over  against  the  bank.  National 
Surety  Co.  v.  Arosin,  198  Fed.  605,  606,  117 
O.  C.  A.  313. 

MISDELIVERY 

"Misdelivery"  of  goods  is  the  same  as  a 
total  failure  to  deliver  them  at  all,  and,  is 
deemed  a  conversion  of  the  property  by  the 
carrieh  Leaving  goods  at  the  wrong  place 
may  constitute  a  misdelivery  and  conversion 
of  them,  as  well  as  delivering  them  to  the 
wrong  person.  Cleveland,  C,  C.  &  St.  h.  Ry. 
Co.  V.  C.  &  A.  Potts  &  Co.,  71  N.  B.  685,  689, 
88  Ind.  App.  564  (citing  Elliott,  Railroads,  f 
1526;  Baltimore  &  O.  R.  Co.  v.  O'Donnell,  32 
N.  E.  476,  49  Ohio  St.  489,  21  L.  R.  A.  117,  34 
Am.  St  Rep.  579 ;  Houston  &  T.  C.  Ry.  Co. ' 


V.  Adams,  49  Tex.  748,  80  Am.  Rep.  116; 
Jeffersonville  R.  Co.  v.  White,  69  Ky.  [6 
Bush]  251 ;  Claflin  v.  Boston  &  L.  R.  Co.,  80 
Mass.  [7  AUen]  341). 

MISDEMEANOR 

See  Cases  of  Misdemeanor ;  High  Crimes 
and  Misdemeanors. 

**A  'misdemeanor'  is  an  act  committed 
or  omitted  in  violation  of  the  public  law,  ei- 
ther forbidding  or  commanding  it"  Com- 
monwealth vi  R.  I.  Sherman  BIfg.  Co.,  76  N. 
E.  71,  72,  189  Mass.  76,  4  Ann.  Gas.  26» 
(quoting  and  adopting  definition  in  4  BladL 
Com.  5). 

"Misdemeanor"  is  generally  understood 
to  mean  the  lower  criminal  offense,  as  dis- 
tinguished from  a  felony.  United  States  t. 
Stevenson,  30  Sup.  Ot  85,  87,  216  U.  S.  190, 
54  li.  Ed.  153. 

A  "ndsdemeanor^  Is  misconduct  or  of- 
fense inferior  to  a  felony.  People  ▼.  Bntts, 
106  N.  Y.  Supp.  677,  678,  121  App.  Dlv.  226. 

A  "misdemeanor"  is  a  minor  crime  which 
does  not  amount  to  a  felony.  State  v.  Do- 
ran,  69  Aa  440,  441,  99  Me.  829,  106  Am.  8t 
Rep.  27& 

A  "misdemeanor"  is  defined  to  be  an  in- 
dictable offense  which  does  not  amount  to  a 
felony.  State  v.  Melies,  42  South.  199,  200, 
117  La.  656;  United  States  v.  Zarafonltis, 
150  Fed.  97,  101,  80  C.  C.  A.  51,  10  Ann.  Cas. 
290  (quoting  4  Chitty,  Blackstone,  6»  and 
note). 

A  "misdemeanor"  is  an  offense  punisha- 
ble by  fine  or  imprisonment  in  the  county 
JaU  only.  State  v.  Wilson,  126  8.  W.  996. 
140  Mo.  App.  726. 

A  "misdemeanor"  is  defined  by  Rev.  St 
1899,  f  2395,  to  mean  every  offense  ponisb- 
able  only  by  a  fine  or  imprisonment  in  a 
county  jail,  or  both.  State  ex  rel.  Butler  v. 
Foster,  86  S.  W.  246»  248,  187  Mo.  690. 

"Misdemeanors,"  in  the  state  of  Indiana, 
are  such  wrongs  of  a  public  nature  as  are 
punished  by  criminal  proceedings  in  tbe 
name  of  the  state.  The  charges  must  be  pre- 
ferred upon  oath  in  the  form  of  an  aflldavlt 
Information,  or  indictment.  The  process  is 
a  warrant,  and  it  is  served  by  arresting  tbe 
person  of  the  defendant  Th6  punishment  in 
all  except  capital  cases  is  by  fine  or  impris- 
onment or  disfranchisement,  or  by  two  or 
more  of  these,  and,  whenever  it  is  by  fine 
only,  the  defendant  stands  committed  until 
the  fine  is  paid  or  bail  is  entered.  Adams 
Express  Co.  v.  State,  67  N.  H.  1033»  1039, 161 
Ind.  328. 

The  word  "misdemeanor,"  as  used  in 
Charter  of  City  of  Kingston,  |  61,  providing 
that  certain  persons  shall  be  punished  ac- 
cording to  the  provisions  of  the  Code  of 
Criminal  Procedure  as  for  misdemeanor,  in- 
cludes the  whole  class  of  crimes  bearing  that 
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name.     People  ▼.  Schermerhorn,  112  N.  Y. 
Supp.  222,  223,  59  Misc.  Rep.  146. 

Maliciously  threatening  to  accuse  anoth- 
er of  crime  Is  a  ''misdemeanor."  Schnltz  v. 
State,  lie  N.  W.  250,  264,  135  Wis.  644  (dis- 
senting  opinion  of  Judge  Timlin,  citing  Bouv. 
Law  Diet.;  Stat.  1808,  f  4380). 

To  solicit  the  commission  of  an  offense 
which  is  a  felony  is  a  "misdemeanor*'  at 
common  law,  and  It  is  immaterial  whether 
the  offense  wliich  is  solicited  is  made  a  fel- 
ony by  act  of  Parliament  or  by  the  common 
law.  One  who  solicits  that  he  be  bribed  so- 
licits the  comimission  of  a  felony  and  is 
therefore  guilty  of  a  common-law  "misde- 
meanor.'* State  V.  SulUvan,  84  S.  W.  105, 
109,  110  Mo.  App.  75  (distinguishing  State  v. 
Priestiey,  74  Mo.  24,  State  v.  Harney,  14  S. 
W.  657,  101  Mo.  470). 

B.  &  C.  Ck>mp.  S  1067,  subd.  1,  authorizes 
disbarment  on  an  attorney's  conviction  of 
felony  or  misdemeanor  involving  moral  tur- 
pitude, and  makes  the  conviction  record  con- 
clusive evidence.  Held,  that  the  words  "fel- 
ony" and  "misdemeanor"  were  used  in  their 
statutory  sense,  and,  there  being  no  offense 
known  to  the  state  law  as  "conspiracy  to 
suborn  perjury,"  an  attorney's  conviction  of 
such  offense  in  a  federal  court  was  not  con- 
clusive evidence,  in  a  disbarment  proceeding, 
of  his  conunission  of  an  act  warranting  dis- 
barment State  V.  Biggs,  97  Pac  713,  714,  52 
Or.  433. 

Felony  dlstJugnished 

See  Felony. 


Under  Revisal  1905,  !  3621,  making  it  a 
felony  for  one  to  maliciously  assault  another 
with  a  deadly  weapon  by  waylaying,  etc., 
and  section  3291,  defining  a  misdemeanor  as 
an  offense  not  punishable  by  death  or  im- 
prisonment in  the  state's  prison,  and  Acts 
1870-71,  p.  94,  c.  43,  punishing  by  fine  or  im- 
prisonment a  person  convicted  of  an  assault, 
with  or  without  intent  to  kill,  a  prosecution 
for  an  assault  with  a  deadly  weapon  with 
intent  to  kill  is  a  prosecution  for  a  misde- 
meanor, and  not  for  malicious  miscliief,  de- 
fined by  section  2676  as  willfully  injuring 
I>ersonal  property  with  malice  to  the  owner, 
and  is  barred  in  two  years  by  section  3147, 
providing  that  all  misdemeanors,  except  for 
''malicious  mischief,  and  other  malicious 
misdemeanors,"  shall  be  presented  within 
two  years  after  the  commission  of  the  same, 
the  words  "other  malicious  misdemeanors" 
bein^  intended  to  describe  an  offense  of 
which  malice  is  a  necessary  ingredient,  as  in 
the  case  of  malicious  mischief.  State  v. 
Frisbee,  55  S.  B.  722,  724,  142  N.  C.  671. 

Comteapt 

A  contempt  proceeding  is  classified  as  a 
misdemeanor,  and  not  as  a  felony.  Bullock 
Electric  &  Mfg.  Co.  v.  Westlnghouse  Elec- 


tric A  Mfg.  Co.,  129  Fed.  106,  107,  63  O.  0. 
A.  607. 

Ky.  St  I  1127,  divides  all  crimes  into 
felonies  and  misdemeanors,  defining  "felo- 
nies" as  offenses  punishable  with  death  or 
confinement  in  the  penitentiary,  and  "misde- 
meanors" as  all  other  offenses,  whether  at 
common  law  or  by  statute.  Chapter  36,  art 
4,  subd.  6  (chapter  15,  art  12),  classifies  a 
contempt  as  a  misdemeanor.  Section  1138 
(section  241)  provides  that  prosecutions  by 
the  commonwealth  to  recover  a  penalty  for 
violation  of  any  penal  statute  shall  be  com- 
menced within  one  year  after  the  right  to 
such  penalty  accrued,  with  immaterial  ex- 
ceptions. Held  that,  criminal  contempt  be- 
ing a  misdemeanor,  and  the  punishment 
therefor  regulated  by  statute,  a  prosecution 
therefor  is  a  prosecution  by  the  common- 
wealth to  recover  a  penalty,  within  section 
1138,  barred  by  limitations  after  one  year 
from  the  time  that  the  penalty  accrued. 
Gordon  v.  Commonwealth,  133  S.  W.  206, 
208,  141  Ky.  461. 

Crimlaua  UImI 

Criminal  libel  is  a  "misdemeanor,**  with- 
in Code,  I  7,  defining  a  misdemeanor  to  be 
any  public  offense,  the  punishment  for  which 
is  not  death  or  confinement  in  the  peniten- 
tiary, and  hence,  under  the  express  provi- 
sions of  section  184,  the  trial  may  be  had  in 
the  absence  of  defendant  Walston  v.  Com- 
monwealth (Ky.)  102  S.  W.  275. 

Deterrlnc  witaess  front  appeasing  or 
givlnc  oTldeBOo 

Rev.  St  1899,  f  2041,  provides  that  every 
person  who  shall  by  bribery  or  other  means 
deter  a  witness  from  appearing  or  giving  evi- 
dence in  any  cause  shall  be  deemed  guilty  of 
a  misdemeanor,  and  that,  if  the  cause  be  a 
prosecution  for  a  felony,  the  person  so  offend- 
ing shall  be  punished  by  imprisonment  in  the 
penitentiary  for  two  years,  or  in  the  county 
jail,  or  by  fine.  Section  2393  provides  that 
the  term  "felony"  shall  be  construed  to  mean 
any  offense  punishable  with  imprisonment  in 
the  penitentiary  or  with  death,  and  by  section 
2395  the  term  "misdemeanor"  is  to  be  con- 
strued as  including  every  offense  punishable 
only  by  fine  or  imprisonment  in  the  county 
jail,  or  both.  Held,  that  an  offense  within 
the  proviso  of  section  2041  is  a  misdemeanor, 
though  punishable  by  imprisonment  in  the 
penitentiary.  State  ex  rel.  Butler  v.  Foster, 
86  S.  W.  245,  248,  187  Mo.  590. 

Obstruotlns  street 

Under  Rev.  Laws,  c.  215,  §  1,  defining  a 
"felony"  as  a  crime  punishable  by  death  or 
state  imprisonment  and  making  other  offens- 
es misdemeanors,  violation  by  a  railroad  com- 
pany of  St  1906,  c.  463,  pt  2,  8  155,  by  ob- 
structing a  street,  being  punishable  by  a  fine 
only,  is  a  "misdemeanor."  Commonwealth 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  92  N.  B. 
766,  768,  206  Mass.  417,  19  Ann.  Cas.  529. 


MISDEMEANOR 


408 


MISDEMEANOR 


Posvestlon    and    sale     of    ooimterfeit 
trade-marka  and  labels 

The  offense  of  having  in  possession  and 
selling  counterfeit  trade-marks  and  labels, 
in  violation  of  Pen.  Code,  S  364,  subd.  4,  is  a 
"misdemeanor/*  and  hence  defendants,  act- 
ing in  concert  in  the  commission  of  such  of- 
fense, may  be  properly  tried  together.  Peo- 
ple y.  Strauss,  88  N.  Y.  Supp.  40,  43,  94  App. 
Div.  453. 

Vagraney 

"Vagrancy,"  as  defined  In  Pen.  Code,  { 
647,  subd.  6,  declaring  guilty  of  vagrancy 
every  idle,  lewd,  or  dissolute  person,  or  asso- 
ciate of  known  thieves,  or  every  person  who 
wanders  about  the  streets,  at  late  or  unusual 
hours  of  the  night,  without  any  visible  or 
V  lawful  business,  though  it  cannot  be  commit- 
ted by  a  single  act  observable  at  one  time,  is 
a  "misdemeanor"  that  can  be  committed  "in 
the  presence"  of  an  oflBcer,  so  as  to  justify 
him,  under  sections  836-840,  in  arresting  him 
without  a  warrant  Defendant,  for  the  pur- 
pose of  rebutting  the  evidence  of  his  vagran- 
cy, which  was  claimed  to  have  existed  to  the 
knowledge  of  the  officer  arresting  him,  so  as 
to  justify  the  arrest  without  a  warrant,  hav- 
ing testified  that  he  had  a  lease,  covering 
several  months  prior  and  up  to  the  time  of 
the  arrest,  of  a  certain  tenement,  which  he 
had  sublet  to  prostitutes,  and  that  he  had  in 
the  meantime  purchased  a  mining  location, 
on  which  he  intended  to  go  as  soon  as  the 
lease  expired,  may,  for  the  purpose  of  show- 
ing that  he  had  no  lawful  business,  which 
fact,  in  connection  with  his  wandering  about 
the  streets  at  late  and  unusual  hours  of  the 
night,  would  constitute  him  a  vagrant  under 
Pen.  Code,  {  647,  subd.  6,  be  required  on 
cross-examination  to  testify  that  during  the 
running  of  his  lease  he  had  no  other  business 
except  gambling.  People  v.  Craig,  91  Pac. 
997,  1001,  152  Cal.  42. 

Violatloai  of  aiiti-tnist  law 

St.  1907,  p.  984,  c.  530,  f  1,  defining 
"trusts,"  and  for  a  violation  thereof  provid- 
ing a  fine  of  not  less  than  $50  nor  more  than 
^,000,  or  imprisonment  not  less  than  six 
months  nor  more  than  a  year,  or  both,  pre- 
scribes a  "misdemeanor,"  since  under  Pen. 
Code,  §8  16,  17,  a  "felony"  is  a  crime  punish- 
able by  death  or  by  imprisonment  in  the  state 
prison,  and  every  other  crime  is  a  "misde- 
meanor." Union  Ice  Co.  v.  Rose,  104  Pac. 
1006,  1007,  11  Cfel.  App.  357. 

Violation  of  immigration  law 

Immigration  Act  Feb.  20,  1907,  c.  1184, 
i  4,  provides  that  "it  shall  be  a  misdemeanor" 
for  any  person  to  prepay  the  transportation 
or  in  any  way  to  assist  or  encourage  the  im- 
portation of  any  contract  laborer  into  the 
United  States.  Section  5  provides  that  for 
every  violation  of  section  4  the  persons  know- 
ingly violating  the  same  "shall  forfeit  and 
pay  for  every  such  offense  the  sum  of  $1,000, 
which  may  be  sued  for  and  recovered  by  the 


United  States  or  by  any  person  who  shall 
first  bring  his  action  therefor,"  etc.  Held, 
that  section  4  defines  a  criminal  ofTense^  and 
that,  although  the  act  provides  no  crimlDal 
punishment  therefor,  an  indictment  will  lie 
under  Rev.  St.  |  6440,  for  a  conspiracy  to 
commit  such  offense.  United  States  v.  Tsok- 
as,  163  Fed.  129,  130, 131. 

Violation  of  license  law 

A  violation  of  a  license  law  is  a  "inlsde> 
meanor."    Perry  v.  Man,  1  R.  I.  263,  265. 

Violation  of  liqnor  law 

The  oflfense  of  manufacturing,  selling, 
bartering,  giving  away,  or  otherwise  furnish- 
ing any  intoxicating  liquor  of  any  kind,  in- 
cluding beer,  ale,  and  wine,  contrary  to  the 
provisions  of  the  prohibition  article  of  the 
Constitution,  is  a  "misdemeanor."  Ex  parte 
Cain,  93  Pac.  974,  976,  20  Okl.  125. 

Since  the  punishment  for  retailing  spirit- 
uous liquors  is  that  fixed  for  a  misdemeanor, 
under  Revlsal  1905,  §  3291,  providing  that  a 
"felony"  is  a  crime  punishable  by  either  death 
or  imprisonment  in  the  state*s  prison,  and 
that  any  other  crime  is  a  "misdemeanor,"  the 
word  "feloniously,"  in  a  warrant  charging 
that  accused  unlawfully,  willfully,  and  felo- 
niously retailed  spirituous  liquors,  is  sui)er- 
fiuous.  State  v.  Shine,  62  S.  E.  1080,  lOSl, 
149  N.  O.  480. 

An  ordinance  entitled  "An  ordinance  con- 
cerning misdemeanors"  is  sufiiciently  broad  to 
cover  a  provision  prohibiting  any  one  from 
engaging  in  any  calling  on  Sunday,  or  from 
keeping  open  any  place  of  business,  or  from 
permitting  persons  to  resort  thereto  for  the 
purpose  of  drinking  intoxicating  liquors  on 
Sunday.  Town  of  Lovilia  v.  Cobb,  102  N.  W. 
496,  497,  120  Iowa,  557. 

Violation   of   unnieipal   ordinanee   or 
resolution 

The  violation  of  a  municipal  ordinance 
is  not  a  "misdemeanor,"  within  the  meaning 
of  Pen.  Code  1S95,  §§  2,  31,  defining  felony  and 
misdemeanor,  since  those  sections  of  the 
Code  relate  only  to  offenses  against  the  pub- 
lic laws  of  the  state  and  not  to  infractions  of 
local  laws  of  municipalities.  Pearson  v. 
Wimblsh,  52  S.  E.  751,  755,  124  Ga,  701,  4 
Ann.  Gas.  501. 

The  word  "misdemeanor,**  in  statutes 
conferring  power  on  municipal  corporations, 
is  not  synonymous  with  the  same  term  as 
used  at  common  law,  or  in  general  statutes 
defining  offenses  against  the  state,  but  has 
a  more  restricted  meaning,  and  is  limited  to 
offenses  against  the  smaller  local  govern- 
ment; and,  while  an  offense  agalnat  a  dty 
may  also  be  an  offense  against  the  state, 
there  are  many  offenses  against  municipali- 
ties which  are  not  offenses  against  the  state, 
and  which  the  legislative  bodies  of  the  munic- 
ipalities are  authorized  to  define  and  dedare 
by  ordinance,  subject  to  the  condition  that 
i  the  ordinance  is  not  in  conflict  with  the  Oon- 
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sUtntioii  or  general  laws,  or  the  charter,  ancl 
l8  not  nnreaisonable.  O'Haver  v.  Montgom- 
ery, 111  S.  W.  449,  450,  120  Tenn.  448,  127 
Am.  St  Rep.  1014. 

ETcry  offense  punishable  by  fine  or  im- 
prisonment, or  both,  is  at  least  a  ''misde- 
meanor" which  concerns  the  state  at  large 
and  not  specially  any  municipality.  A  viola- 
'  tion  of  the  resolution  of  the  board  of  health 
of  a  town  in  Milwaukee  county  outside  the 
city  of  Milwaukee,  which  prohibits  the  bring- 
ing therein  of  garbage,  and  which  provides 
that  any  violation  thereof  shall  be  punishable 
under  St  1898,  §  4608,  making  any  person 
violating  any  regulation  of  any  board  of 
health  punishable  by  imprisonment  in  the 
county  Jail  or  by  a  fine,  is  a  "misdemeanor," 
within  Laws  18d9,  c.  218,  §  5,  taking  away 
from  the  Justice  of  the  peace  of  Milwaukee 
county  Jurisdiction  of  criminal  actions,  in- 
cluding misdemeanors,  arising  In  the  county, 
triable  before  a  Justice  of  the  peace.  Stolt- 
man  v.  Lake,  102  N.  W.  920,  921,  124  Wis. 
462  (citing  City  of  Oshkosh  v.  Schwartz,  13 
N.  W.  552,  55  Wis.  483). 

A  resolution  of  the  board  of  health  of  a 
town  in  Milwaukee  county  outside  the  dty  of 
Milwaukee  prohibits  the  bringing  therein  of 
garbage,  etc.,  and  provides  that  any.  violation 
thereof  shall  be  punishable  under  Rev.  St 
1808,  i  4608,  which  makes  any  person  who 
shall  violate  any  order  or  regulation  of  any 
board  of  health  punishable  by  imprisonment 
In  the  county  Jail  not  more  than  three  months 
or  by  a  fine  not  exceeding  $100.  Rev.  St 
18d8,  c.  142,  8  3294,  provides  that  in  all  cases 
not  otherwise  specially  provided  for  by  law, 
where  a  forfeiture  shall  be  incurred,  and  the 
act  or  omission  for  which  the  same  is  impos- 
ed shall  not  also  be  a  misdemeanor,  such  for- 
feiture may  be  sued  for  and  recovered  in  a 
dvil  action;  that  when  such  act  or  omission 
is  punishable  by  fine  and  imprisonment,  or 
by  fine  or  imprisonment,  or  is  specially  de- 
clared by  law  to  be  a  misdemeanor,  it  shall 
be  deemed  a  misdemeanor  within  the  chapter, 
and  that  the  word  "forfeiture,"  as  used  in  the 
chapter,  shall  include  any  penalty  in  money  or 
goods  other  than  a  fine.  Held,  that  a  violation 
of  the  resolution  is  a  misdemeanor,  within 
Laws  18W,  p.  350,  c.  218,  {  5,  taking  away  from 
Justices  of  the  peace  of  Milwaukee  county 
Jurisdiction  of  criminal  actions,  Including  mis- 
demeanors arising  in  the  county  otherwise  tri- 
able before  a  Justice  of  the  peace,  so  as  to 
deprive  a  Justice  of  the  peace  of  Jurisdiction 
thereof  notwithstanding  the  amendment  of 
Laws  1889,  p.  359,  c.  218,  {  5,  by  Laws  1901, 
p.  89,  c,  70,  S  1,  and  Laws  1903,  p.  613,  c.  ,'^88, 
adding  thereto  that  nothing  therein  contained 
shall  be  construed  to  deprive  any  Justice  of 
the  peace  of  any  town  In  Milwaukee  county, 
except  only  the  city  of  Milwaukee,  of  Juils- 
diction  of  complaints  for  the  violation  of  any 
ordinance  of  any  such  town.  Stoltman  v. 
Town  of  Lake,  102  N.  W.  920,  921.  124  Wis. 
462. 


MISDEMEANOR  IN  OFFICE 

Within  a  statute  providing  that  If  any 
clerk  shall  knowingly  and  willingly  do  any 
act  contrary  to  the  duties  of  his  ofiice,  or 
shall  knowingly  and  willfully  fail  to  per- 
form any  act  or  duty  required  of  him  by  law, 
he  shall  be  deemed  guilty  of  a  ''misdemeanor 
in  office,"  and  authorizing  his  removal  on  in- 
formation that  he  has  been  guilty  of  a  "mis- 
demeanor in  office,"  the  circuit  Judge  is  with- 
out Jurisdiction  to  remove  a  clerk  of  the 
circuit  coxirt  from  office  because  he  had  been 
Informed  against  for  murder  wholly  discon- 
nected with  his  office.  State  ex  rel.  Henson 
V.  Sheppard,  91  S.  W.  477,  480,  482,  192  Mo. 
497. 

MISFEASANCE 

"  'Misfeasance'  Is  the  Improper  doing  of 
an  act  which  a  person  might  lawfully  do." 
It  Is  a  failure  to  use,  In  the  performance  of 
a  duty  owing  to  an  Individual,  that  degree 
of  care,  skill,  and  diligence  which  the  cir- 
cumstances of  the  case  reasonably  demanded. 
State,  to  Use  of  Cardin,  v.  McClellan,  85  S. 
W.  267,  268, 113  Tenn.  616,  3  Ann.  Cas.  992. 

• 

A  "misfeasance"  is  the  failure  to  do 
something  Imposed  upon  the  person  by  law 
as  a  reasonable  member  of  society,  or  the 
failure  to  use  reasonable  care  and  diligence  in 
the  performance  of  a  duty  imposed  by  con- 
tract which  results  in  an  injury  to  a  third 
person.  Irvin  v.  Callaway,  55  S.  E.  1039, 
10^0,  127  6a.  246  (citing  Southern  Ry.  Ck).  v. 
Grizzle,  53  S.  Bk  244,  124  Ga.  737,  110  Am. 
St  Rep.  191). 

*'  'Misfeasance'  is  the  performance  of  an 
act  in  an  improper  manner,  whereby  some 
one  receives  an  injury."  The  directors  of 
a  county  fair  association  falling  to  securely 
protect  patrons  of  the  grand  stand  from  In- 
juries by  a  wild  ball  pitched  or  batted  In 
the  game,  one  of  the  amusements  of  the 
county  fair,  are  not  liable  to  such  patrons  as 
for  misfeasance.  Williams  v.  Dean,  111  N. 
W.  931,  933,  134  Iowa,  216,  11  L.  R.  A.  (N.  S.) 
410. 

Nonfeasanoe  dlstinsvislied 

"Nonfeasance"  is  doing  nothing,  while 
"misfeasance"  Is  doing  Improperly.  Stiewel 
V.  Borman,  37  S.  W.  404,  405,  63  Ark.  30,  36. 

"Misfeasance"  Is  the  performance  of  an 
act,  which  might  lawfully  be  done,  in  an  Im- 
proper manner,  resulting  In  Injury  to  another, 
while  ''nonfeasance"  Is  the  nonperformance  of 
an  act  which  should  be  performed.  Ilaynes' 
Adm'rs  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
140  S.  W.  176,  179,  145  Ky.  209,  Ann.  Cas. 
1913B,  719. 

"Misfeasance"  Is  the  Improper  doing  of 
an  act,  as  distinguished  from  ''nonfeasance," 
which  is  the  total  omission  to  do  an  act.  If 
a  party  makes  a  gratuitous  engagement,  ac- 
tually enters  upon  the  execution  of  the  busi- 
ness, and  does  it  amiss  through  want  of  due 
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care,  by  which  danger  ensues  to  the  other 
party,  an  action  will  lie  for  misfeasance.  It 
has  been  held  ttiat  misfeasance  may  inTolve  to 
some  extent  the  idea  of  not  doing,  as  where 
an  agent,  while  engaged  in  the  performance 
of  his  imdertaking,  does  not  do  something 
which  it  is  his  duty  to  do  under  the  cir- 
cumstances, as,  for  instance,  when  he  does 
not  exercise  that  care  which  a  due  regard 
for  the  right  of  the  other  party  requires. 
Such  negligence  as  would  be  actionable  in 
any  relation  of  life  is  "misfeasance"  by  not 
doing.  Southern  Ry.  Co.  v.  Rowe,  59  S.  E. 
462,  466,  2  6a.  App.  557. 


tt. 


'A  distinction  ordinarily  is  taken  be- 
tween acts  of  -misfeasance/  or  positive 
wrongs,  and  'nonfeasance,'  or  mere  omissions 
of  duty.  The  master  is  always  liable  to  third 
persons  for  the  misfeasances  of  his  servants 
in  all  cases  within  the  scope  of  his  employ- 
ment The  principal  is  also  liable  to  third 
persons  for  like  misfeasances  of  his  agent 
The  agent  is  also  liable  to  third  persons  for 
his  own  misfeasances  and  positive  wrongs, 
but  he  is  not  liable  to  third  persons  for  his 
own  nonfeasances  or  omissions  of  duty  in 
the  course  of  his  employment  His  liability, 
in  such  cases,  is  to  his  principal.  The  dis- 
tinction between  misfeasance  and  nonfeas- 
ance, between  acts  of  direct  positive  wrongs 
and  mere  neglects  of  agents  as  to  their  per- 
sonal Uabilty,  seems  to  be  founded  on  this 
ground.  No  authority  whatever  from  a  su- 
perior to  an  inferior  can  furnish  the  latter  a 
just  defense  for  his  own  positive  wrongs  or 
trespasses,  for  no  man  can  authorize  another 
to  do  a  positive  wrong.  But  in  respect  to 
nonfeasances,  or  mere  neglects  in  the  per- 
formance of  duty,  the  responsibility  therefor 
must  arise  from  some  express  or  implied  ob- 
ligation between  particular  parties  standing 
in  privity  of  law  or  contract  with  each  other, 
and  no  man  is  bound  to  answer  for  any  such 
violations  of  duty  or  obligation  except  to 
those  to  whom  he  has  become  directly  bound 
or  amenable  for  his  conduct''  Bryce  v. 
Southern  R.  Co.,  125  Fed.  958,  962  (quoting 
and  adopting  definitions  in  Story,  Ag.  [9th  Ed.] 
H  308,  309). 


**\ 


'Misfeasance*'  and  "nonfeasance,'*  as 
used  in  connection  with  the  acts  of  agents, 
is  often  difficult  of  determination.  "Mis- 
feasance" means  a  positive  wrong.  It  may 
involve  also,  to  some  extent,  the  idea  of  not 
doing,  as  where  the  agent,  while  engaged  in 
the  performance  of  his  undertaking,  does  not 
do  something  which  it  was  his  duty  to  do 
under  the  circumstances.  The  distinction  to 
be  observed  between  mere  nonfeasance  and 
misfeasance  was  considered  In  Osborne  v. 
Morgan,  130  Mass.  103  (39  Am.  Rep.  437), 
where  the  court  said:  "It  Is  often  said  in 
the  books  that  an  agent  Is  responsible  to 
third  persons  for  misfeasance  only,  and  not 
for  nonfeasance.  And  it  is  doubtless  true 
that  if  an  agent  never  does  anything  towards 
carrying  out  bis  contract  with  his  principal, 


but  wholly  omits  and  neglects  to  do  so,  tbe 
principal  is  the  only  person  who  can  main- 
tain any  action  against  him  for  the  nonfea- 
sance. But,  if  the  agent  once  actually  un- 
dertakes and  enters  upon  the  execution  of 
a  particular  work,  it  is  his  duty  to  use  rea- 
sonable care  In  the  manner  of  executing  It, 
so  as  not  to  cause  any  Injury  to  third  persoas 
which  may  be  the  natural  consequence  of  his 
acts ;  and  he  cannot,  by  abandoning  its  exe- 
cution midway  and  leaving  things  In  a  dan- 
gerous condition,  exempt  himself  from  lia- 
bility to  any  person  who  suffers  injury  by 
reason  of  his  having  so  left  them  without, 
proper  safeguards.  This  is  not  nonfeasance, 
or  doing  nothing,  but  it  is  misfeasance,  doing 
improperly."  Where  an  agent  has  complete 
control  of  a  tenement  house,  and  constructs 
a  new  walk  in  the  court,  leaving  a  large  hole 
in  the  walk,  and  plaintiff,  a  new  tenant,  with- 
out previous  knowledge  of  the  existence  of 
the  hole,  stepped  into  it  after  dark  and 
was  severely  injured,  it  is  misfeasance  of  the 
agent  rendering  him  liable,  and  not  a  mere 
nonfeasance.  Carson  v.  Quinn,  105  S.  W. 
1088,  1091,  127  Mo.  App.  525. 

**There  Is  a  distinction  between  'nwifea- 
ance'  and  'misfeasance'  or  'malfeasance* ;  and 
this  distinction  Is  often  of  great  Importance 
In  determining  an  agent's  liability  to  third 
persons.  In  this  connection  'nonfeasance' 
means  the  total  omission  or  failure  of  an 
agent  to  enter  upon  the  performance  of  some 
distinct  duty  or  undertaking,  which  he  baa 
agreed  with  his  principal  to  do;  ^mlsfea- 
sance'  means  the  improper  doing  of  an  act 
which  the  agent  might  lawfully  do,  or,  io 
other  words.  It  is  the  performing  of  his  duty 
to  his  principal  In  sudl  a  manner  as  to  in- 
fringe upoii  the  rights  and  privileges  of 
third  persons;  and  'malfeasance'  is  the  do- 
ing of  an  act  whldi  he  ought  not  to  do  at  all. 
It  is  not  every  omission  or  failure  to  perform 
a  duty  that  will  constitute  a  nonfeasance,  but 
only  an  omission  to  perform  such  distinct 
duties  as  he  owes  to  his  principal,  as  dis- 
tinguished from  those  which  he  owes  to  third 
persons,  or  the  public  In  general  as  a  member 
of  society.  Nonfeasance  does  not  extend  to 
the  omission  or  failure  to  do  some  act,  where* 
by  a  third  person  is  injured  after  he  hai 
once  entered  upon  the  performance  of  liis 
contractual  obligations.  For  example,  if  an 
agent  undertakes  to  perform  certain  acts 
for  another,  and  he  refuses  or  falls  to  enter 
upon  such  performance,  it  is  nonfeasance; 
but  if  he  once  begins  the  performance  of  such 
acts,  and,  in  doing  so,  fails  or  omits  to  do 
certoi^i  acts  which  he  should  have  done, 
whereby  a  third  person  is  Injured,  it  is  not 
a  nonfeasance,  but  a  misfeasance.  Misfea- 
sance may  Involve  the  omission  to  do  some- 
thing which  ought  to  be  done,  as  where  an 
agent,  engaged  in  the  i>erformance  of  his  un- 
dertaking, omits  to  do  something  which  it 
is  his  duty  to  do  under  the  drcumstances, 
as  when  he  does  not  exercise  that  degree  of 
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care  which  due  regard  for  the  rights  of  oth- 
ers requires."  Orcutt  v.  Oeoiturj  Bldg.  Co., 
99  a  W.  1062,  1068,  201  Mo.  424,  8  L.  R.  A. 
(N.  S.)  029  (quoting  and  adopting  definition 
in  Clark  &  Skyles,  Law  of  Agency,  S  596). 

"'Nonfeasance'  Is  the  total  omission  or 
failure  of  the  agent  to  enter  upon  the  per- 
formance of  a  distinct  duty  or  undertaking 
which  he  has  agreed  with  his  principal  to  do. 
^Misfeasance'  means  the  Improper  doing  of 
an  act  which  the  agent  might  lawfully  do." 
Southern  Ry.  Co.  ▼.  Miller,  57  S.  B.  1090, 
1092,  1  Ga.  App.  616  (quoting  and  adopting 
the  definitions  In  Southern  Ry.  Co.  v.  Grizzle, 
53  S.  S.  244,.  124  Ga.  735,  110  Am.  St.  Rep. 
191). 

The  distinction  between  'Nonfeasance'* 
and  ''misfeasance"  has  been  expressed  by  the 
courts  of  the  state  as  follows:  "If  the  duty 
omitted  by  the  agent  or  servant  devolved  up- 
on him  from  his  agency  or  employment,  his 
omission  is  only  of  a  duty  he  owes  his  prin- 
cipal or  master,  and  the  master  alone  is 
liable.  While  If  the  duty  rests  upon  him  in 
his  Individual  character,  and  was  one  that 
the  law  imposed  upon  him  Independently  of 
M8  agency  or  employment,  then  he  is  liable. 
Dunham  v.  City  Trust  Co.  of  New  York,  101 
N.  Y.  Supp.  87,  89,  90,  116  App.  Dlv.  584. 

The  negligence  of  a  mining  company's  su- 
perintendent In  charge  of  its  mine  in  main- 
taining a  shaft  in  a  dangerous  condition,  and 
in  permitting  Its  use  by  third  persons  una- 
ware of  its  dangerous  character,  is  not  a 
"nonfeasance"  for  which  he  is  responsible  to 
the  company  only,  but  is  "misfeasance"  for 
which  he  Is  liable  when  such  negligence  in 
the  proximate  cause  of  injuries.  Hagerty  v. 
Montana  Ore  Purchasing  Co.,  98  Pac.  648, 
616,  38  Mont  69,  25  L.  R.  A.  (N.  S.)  856. 

The  failure  of  a  gas  company  operating 
as  an  agent  of  a  city  under  contract  for  the 
illamination  of  the  city  streets  to  perform  its 
duty  to  keep  service  pipes  from  its  mains  to 
the  city  lamps  In  repair  Involves  an  afiSrma- 
tlve  element  of  negligence  amoimting  to  mis- 
feasance, and  It  is  liable  to  any  one  injured 
in  consequence  thereof,  for  an  agent  who 
undertakes  and  enters  on  the  execution  of  a 
particular  work,  must  use  reasonable  care 
In  the  manner  of  executing  it,  and  he  cannot 
by  abandoning  its  execution,  exempt  himself 
from  liability  to  any  person  suffering  Injury 
by  reason  of  fals  act,  because  that  act  is  not 
"Qonfeasance,"  but  is  "misfeasance."  Con- 
solidated Gas  Co.  of  Baltimore  City  v.  Con- 
nor, 78  AtL  725,  729,  U4  Md.  140,  32  L.  R. 
A.  (N.  8.)  809. 

MISFORTUNE 

Unavoidable  casualty  or  misfortune,  see 
Unavoidable  Casualty. 

MISHAP 

An  Injury  to  a  servant  from  a  cause 
which  could  not  have  been  Reasonably  an- 


ticipated, or  anticipated  under  the  circum- 
stances surrounding  the  accident,  may  be 
characterized  as  a  **mlshap,"  for  the  result 
of  which  a  master  is  not  liable.  Hall  v.  Mis- 
souri A  Kansas  Tel.  Co.,  124  S.  W.  557,  558, 
141  Mo.  App.  183. 

MISINSTRUCT 

Where  the  defendant  sugar  company 
agreed  that  its  agents  should  give  Instruc- 
tions regarding  the  growing  and  delivery  of 
beets  to  be  raised  on  plaintiff's  land,  and 
plaintiff  sues  for  damages  because  of  mis- 
instructions,  the  word  "mlslnstruct,"  as  un- 
derstood and  used  In  charging  that  if  de- 
fendant mislnstructed  plaintiff  in  the  growing 
of  beets,  etc.,  the  verdict  must  be  for  plain- 
tiff, means  to  instruct  amiss  or  give  wrong 
or  improper  instructions.  Smith  v.  BlllingB 
Sugar  Co.,  94  Pac.  839,  841,  87  Mont  128,  15 
L.  R.  A."  (N.  S.)  837. 

MISJOINDER 

See,  also,  Multifariousness. 

While  not  entirely  synonymous,  the  com- 
mon-law term  "misjoinder"  and  the  equity 
term  ''multifarious"  have  much  In  common. 
They  each  token  improper  joinder,  and  both 
have  reference  to  the  confusing  result 
wrought  thereby.  Neither  goes  to  the  sub- 
stance of  complainant's  claim,  but  merely  as- 
serts improper  joinder  of  causes  of  action. 
Since  these  terms  go  only  to  form,  and  not 
to  substance,  objections  for  either  or  both 
are  not  defenses,  within  the  accepted  mean- 
ing of  that  term.  Skalns  v.  Barnes,  53  South. 
268,  270,  168  AU.  426. 

There  is  no  ''misjoinder"  of  causes  of 
action  where  a  complaint  states  a  good  cause 
of  action  against  one  defendant  but  none 
against  the  other.  Reld  v.  Hennessy  Co., 
124  Pac.  273,  274,  45  Mont  462. 

MISLEADING 

See  Grossly  Misleading. 

MISMANAGE— MISMANAGEMENT 
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Mismanagement,"  as  used  in  Civ.  Code 
1902,  §  2023,  providing  that  any  person  who 
shall  receive  bodily  injury  or  damage  through 
a  defect  in  any  street,  causeway,  bridge,  or 
public  way,  or  by  reason  of  defect  or  "mis- 
management" of  anything  under  control  of 
the  corporation  within  the  limits  of  any  town 
or  city,  may  recover  in  an  action  against 
the  same,  means  "mismanagement"  in  mak- 
ing repairs  on  the  streets,  so  that  the  cor- 
poration should  be  held  liable,  not  only  for 
neglect  in  making  repairs  on  the  streets,  but 
also  for  ''mismanagement"  of  anything  un* 
der  the  control  of  the  corporation  in  mak- 
ing such  repairs.  Bryant  v.  City  Council  of 
Orangeburg,  49  S.  E.  229,  281,  70  S.  C.  137 
(citing  Dunn  v.  Town  of  Barnwell,  21  S.  E. 
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315,  43  S.  G.  401,  49  Am.  St.  Rep.  843 ;  Acker 
V.  Anderson,  20  S.  C.  495 ;  Brown  v.  Laurens 
County,  17  S.  E.  21,  38  S.  G.  282 ;  Mason  ▼. 
Spartanburg  County,  19  &  E.  15,  40  S.  G. 
393,  42  Am.  St  Rep.  887;  Parks  v.  City 
CouncU  of  Greenville,  21  S.  E.  540,  44  S.  G. 
172). 

An  allegation  In  an  application  for  re- 
moval of  a  receiver  of  a  company  that  the 
officers  of  the  company  mismanaged  its  af- 
fairs is  not  libelous  or  slanderous  of  the  of- 
ficers ;  the  word  "mismanaged"  not  denoting 
any  wrong  or  turpitude  on  the  part  of  the 
persons  managing.  Lebovitch  v.  Joseph  Levy 
&  Bros.  Co.,  54  South.  978,  981, 128  La.  518. 

Gen.  St.  Kan.  1901,  §  5858,  providing  that 
railroad  companies  shall  be  liable  for  dam- 
ages to  any  employ^  of  said  companies  in 
consequence  of  any  negligence  of  their  agents 
or  of  any  mismanagement  of  their  engineers 
or  other  employ^  to  any  person  sustaining 
such  damage,  does  not  make  a  distinction  be- 
tween agents  on  the  one  hand  and  engineers 
and  other  employes  on  the  other,  nor  between 
negligence  and  "mismanagement,"  but  by 
the  act  a  company  is  made  responsible  for 
any  mismanagement  of  its  engineers  or  other 
employes  to  any  person  sustaining  damage 
thereby.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Kellerman,  87  S.  W.  401,  404,  39  Tex.  Civ. 
App.  274. 

MISNOMER 

Publication  of  an  original  notice  desig- 
nating the  defendant  as  *'Chase  Marker/*  in- 
stead of  "Chan  Marker,"  constituted  a  fatal 
"misnomer."  Schaller  &  Son  v.  Marker,  114 
N.  W.  43,  44,  136  Iowa,  575. 

If  two  names  are  commonly  used  as  the 
same  name,  although  they  differ  in  sound,  if 
either  is  used  for  the  other,  it  is  not  a  "mis- 
nomer." Where  one  name  is  an  abbrevia- 
tion of  the  other,  but  both  are  taken  by  com- 
mon use  to  be  the  same,  both  differing  in 
sound,  the  use  of  one  for  the  other  is  not  a 
misnomer.  Where  the  two  names  are  derived 
from  the  same  source,  the  use  of  one  for  the 
other  is  not  a  misnomer;  but  this  must  be 
held  to  mean  the  same  source,  as  defined  and 
understood  in  the  English  language,  and  not 
as  including  names  derived  from  the  same 
source  in  some  other  language.  The  names 
Helen  and  Ellen  will  not  be  regarded  as  the 
same  name.  Thomas  v.  Desney,  10  N.  W. 
315,  316,  57  Iowa,  58  (citing  Trimble  v.  State 
[Ind.]  4  Bl^ckf.  437;  4  Bac.  Abr.  "Mis- 
nomer"). 

MISPRISION 

See  Clerical  Misprision. 

Misprision  of  felony  at  common  law  is  a 
criminal  neglect  either  to  prevent  a  felony 
from  being  committed  or  to  bring  the  offen- 
der to  justice  after  its  commission,  but  with 
out  such  previous  concert  with  or  subsequent 


assistance  of  him  as  will  make  the  concealer 
an  accessory  before  or  after  the  fact  State 
V.  Wilson.  67  Atl.  533,  80  Vt.  249. 

At  common  law  it  was  one's  duty  to  pre- 
vent the  commission  of  a  felony,  with  force 
if  necessary,  and  the  failure  to  do  so  consti- 
tuted a  misdemeanor,  called  misprision  of 
felony.  *Suell  v.  Derricott,  49  South.  895,  901, 
161  Ala.  259,  23  L.  R.  A.  (N.  S.)  996,  18  Ann. 
Gas.  636. 

Civ.  Code  Prac.  §  517,  defines  "misprision'* 
of  a  clerk  to  consist  in  the  rendition  of  judg- 
ment before  the  action  stands  for  trial,  or  to 
render  judgment  against  an  infant,  excepting 
married  women  or  persons  of  unsound  mind, 
until  a  defense  or  report  Is  filed  pursuant  to 
section  36,  subsec.  3.  Held  not  to  include  the 
rendition  of  a  judgment  not  in  compliance 
with  a  prior  order  of  the  Court  of  Appeals  in 
an  equity  suit  after  a  retrial  erroneously 
granted  by  the  court ;  such  error  being  Judi- 
cial, and  not  ministerial.  Gayheart  v.  Qiild- 
ers,  125  S.  W.  1085,  1087, 137  Ky.  472. 

MISREPRESENTATION 

See  Fraudulent  '  Misrepresentation; 
Knowingly  Misrepresent ;  Material 
Misrepresentation. 

Element  of  fraud,  see  Fraud. 

Estoppel  by  misrepresentation,  see  Es- 
toppel in  Pais. 

See,  also,  False  Representation;  Fraud; 
Fraudulent  Representation. 

A  "misrepresentation"  must  be  an  afflrm- 
ative  statement  or  afiArmation  of  some  f&ctt 
in  contradistinction  to  a  concealment  or  fail- 
ure to  disclose,  and  to  a  mere  expression  of 
opinion.  Lee  v.  HaUe,  114  S.  W.  403,  405,  51 
Tex.  Civ.  App.  632  (citing  2  Pom.  Eq.  Jur.  art 
877). 

"To  profess  an  intention  to  do  or  not 
to  do  when  a  party  intends  the  contrary  is 
as  clear  a  case  of  'misrepresentation  and  of 
fraud'  as  could  be  made."  Schrafft  v.  Fidel- 
ity Trust  Co.,  62  Atl.  933,  935,  73  N.  J.  Law. 
57  (quoting  and  adopting  the  language  of 
Bigelow,  Fraud,  484). 

A  "misrepresentation"  as  the  basis  of  re- 
scission must  be  material ;  but  it  can  be  mate- 
rial only  when  it  is  of  such  a  character  that, 
if  it  had  not  been  made,  the  contract  would 
not  have  been  entered  into.  The  misrepre- 
sentation need  not  be  the  sole  cause  of  the 
contract,  but  it  must  be  of  such  nature. 
weight,  and  force  that  the  court  can  say  with- 
out it  the  contract  would  not  have  been  made. 
Greenawalt  v.  Rogers,  91  Pac.  626,  528,  151 
Gal.  630  (citing  Colton  v.  Stanford,  23  Pac. 
16,  28,  82  Gal.  351,  399,  16  Am.  St  Rep.  137). 

A  "misrepresentation,"  the  falsity  of 
which  will  afford  ground  for  a  bill  for  rescis- 
sion of  a  contract,  must  be  as  to  an  existing 
fact  and  an  affirmative  statement  of  tacts  in 
contradistinction  to  the  mere  expression  of 
an  opinion  which  is  ordinarily  not  presumed 
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to  deceive  or  misrepresent.    Dotson  v.  B^irk, 
180  Fed.  14,  23,  108  C.  G.  A.  368. 

To  entitle  one  to  sue  for  fraud  and  de- 
ceit, it  is  necessary  that  the  false  representa- 
tion be  made  directly  to  him,  or  that  it  be 
made  by  defendant  personally ;  it  being  suf- 
ficient that  defendant  authorized  it  Keeler 
y.  Seaman,  95  N.  Y.  Supp.  020,  922,  47  Misc. 
Bep.  292. 

A  representation  that  a  worthless  medi- 
cine Is  a  sure  cure  for  hog  cholera  is  a  "mis- 
representation of  fact*'  and  is  actionable, 
and  the  representation  cannot  be  said  to  be  a 
mere  expression  of  opinion,  and  hence  not 
actionable.  McDonald  v.  Smith,  102  N.  W. 
668,  670,  139  Mich.  211. 

While  ordinarily  a  "misrepresentation" 
mnst  consist  of  an  assertion  or  statement 
such  as  misleads  another  to  his  injury,  as 
distinguished  from  an  assertion  or  statement 
wliich  is  obviously  the  expression  of  an  opin- 
ion, yet  it  is  well  settled  that  a  misrepre- 
sentation, by  reason  of  which  injury  results, 
may  consist  of  concealment  of  truth,  as  well 
as  of  positive  falsification.  United  States  v. 
SterUng  Salt  Co.,  200  Fed.  593,  597. 

Moral  delinquency  is  a  necessary  element 
in  "misrepresentation."  This  immoral  ele- 
ment consists  in  the  necessary  guilty  knowl- 
edge and  consequent  Intent  to  deceive,  some^ 
times  designated  by  the  technical  term  "sci- 
enter." The  very  essence  of  the  legal  con- 
ception is  the  fraudulent  Intention  flowing 
from  the  guilty  knowledge.  No  "misrepre- 
sentation" is  fraudulent  at  law  unless  it  Is 
made  with  actual  knowledge  of  its  falsity,  or 
nnder  such  circumstances  that  the  law  must 
necessarily  impute  such  knowledge  to  the 
party  at  the  time  he  makes  it.  Mason  v. 
Moore,  76  N.  E.  932,  936,  73  Ohio  St  275,  4 
L.  R.  A.  (N.  S.)  597,  4  Ann.  Cas.  240  (citing 
2  Pom.  Eq.  Jur.  |  884). 

"A  'misrepresentation  to  be  material' 
should  be  in  respect  of  an  ascertainable  fact, 
as  distinguished  from  a  mere  matter  of  opin- 
ion. A  representation,  which  merely  amounts 
to  a  statement  of  opinion,  goes  for  nothing, 
though  it  may  be  true,  for  a  man  is  not  Justi- 
fied in  placing  reliance  upon  it."  Where  de- 
fendant, a  machinist,  with  ample  facilities  to 
ascertain  the  exact  condition  of  an  ice  plant, 
was  offered  every  opportunity  to  determine 
its  condition  before  purchasing  it  from  the 
successors  of  a  corporation  which  had  been 
unable  to  operate  it  successfully,  of  which 
defendant  was  fully  informed,  the  doctrine 
of  caveat  emptor  applied,  and  defendant,  In 
an  action  for  the  price,  was  not  entitled  to  a 
set-off  and  damages  because  of  alleged  false 
representations  that  the  plant,  with  some  re- 
pairs, would  turn  out  4,400  pounds  of  ice  a 
day.  Williamson  v.  Holt,  61  S.  B.  884,  386, 
147  N.  C.  515,  17  L.  R.  A.  (N.  S.)  240. 

The  word  "misrepresentation,"  in  Rev. 
St  1899,  S  8528,  as  amended,  authorizing  the 
hoard  of  dental  examiners  to  revoke  the 


license  of  any  dentist  for  "fraud,  deceit,  or 
misrepresentation"  in  the  practice  of  dentist- 
ry, means  untrue,  improper,  or  unfaithful 
representation,  such  as  a  false  statement  of 
account  or  as  a  misrepresentation  of  one's 
motives,  and  the  words,  when  so  construed, 
prevent  the  statute  from  being  invalid  for 
uncertainty.  State  ex  rel.  Williams  v.  Purl, 
128  S.  W.  196,  201,  228  Mo.  1. 

The  "misrepresentation"  which  wUl  viti- 
ate a  contract  of  sale,  and  prevent  a  court 
of  equity  from  aiding  its  enforcement^  must 
relate  to  a  material  matter  constituting  an 
inducement  to  the  contract,  and  respecting 
which  the  complaining  party  did  not  possess 
at  hand  the  means  of  knowledge,  and  it  must 
be  a  representation  on  which  he  relied,  and 
by  which  he  was  actually  misled ;  and  where 
the  means  of  knowledge  are  at  hand  and 
equally  available  to  both  parties,  and  the 
subject  of  purchase  is  alike  open  to  their  in- 
spection, if  the  buyer  does  not  avaU  himself 
of  such  means,  he  will  not  be  heard  to  say 
that  he  was  deceived  by  the  representations. 
Long  V.  KendaU,  87  Pac.  670,  673,  17  Okl.  70. 
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The  terms  "misrepresentation"  and  "sup- 
pression of  fact  by  the  employer"  contained 
in  a  policy  of  guaranty  Insurance,  which  pro- 
vides "that  any  material  misstatements  or 
suppression  of  fact  by  employer  in  any  state- 
ment or  declaration  to  the  company,  or  in 
any  claim  made  under  this  bond,  shall  render 
the  bond  void  from  the  beginning,"  mean  the 
same  thing.  Misrepresentations  Is  here  used 
in  a  somewhat  more  restricted  sense  than 
ordinarily.  It  has  reference  to  misstate- 
ments, known  to  be  untrue,  or  which  are 
positively  stated  as  true  without  actual 
knowledge  by  the  insured,  and  made  under 
circumstances  which  call  for  such  knowledge 
as  might  be  based  upon  reasonable  care  pre- 
viously exercised.  It  is  akin  to  the  expres- 
sion "suppression  of  fact  by  the  employer," 
which  is  a  species  of  misrepresentation  as  it 
leads  the  inquirer  to  believe  what  is  appar- 
ently true  by  concealing  the  fact  which  shows 
it  to  be  not  true.  One  is  the  active,  and 
the  other  is  the  passive,  phase  of  the  same 
thing.  One  is  the  false  statement  and  the 
other  is  the  suppression  of  the  truth;  each 
intended  to  mislead  as  to  the  matter  pertain- 
ing ^  the  risk.  Fidelity  t&  Guaranty  Co.  of 
New  York  v.  Western  Bank  (Ky.)  94  S.  W. 
It  4. 

Under  Rev.  St  1899,  |  7890  (Ann.  St 
1906,  p.  3746),  providing  that  no  misrepre- 
sentation made  in  obtaining  a  policy  of  life 
Insurance  shall  be  deemed  material  or  ren- 
der the  policy  void  unless  the  matter  mis- 
represented shall  have  actually  contributed 
to  the  contingency  or  event  on  which  the  pol- 
icy has  become  due,  the  word  "misrepre- 
sentation" embraces  statements  in  the  nature 
of  a  warranty,  which  are  introduced  into 
the  policy  as  part  of  it  Salts  v.  Prudential 
ins.  Co.,  120  S.  W.  714,  716,  140  Mo.  App. 
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142  (dUng  Jacobs  v,  Omaha  life  Ass'n,  48 
S.  W.  462,  146  Mo.  623 ;  Jenkins  v.  Covenant 
Mut  life  Uis.  Co.,  71  S.  W.  688,  171  Mo. 
375;  Keller  v.  Home  Life  Ins.  Co.,  95  S.  W. 
903,  198  Mo.  440). 

MISS 

MISSED  SHOT 

The  tenn  "missed  shots,'*  as  used  in  the 
vocabulary  of  miners,  means  charges  of 
powder  that  had  failed  to  explode  at  the 
proper  time.  Bird  v.  Utica  Gold  Mining  Co., 
84  Pac.  25^-259,  2  Cal.  App.  674. 

MISSING 

Barns'  Ann.  St.  1894,  f  7618,  requires  the 
Secretary  of  State,  as  soon  as  the  acts  are 
printed  to  certify  that  he  has  compared  the 
printed  with  the  enrolled  acts  and  joint  reso- 
lutions and  found  them  correctly  printed. 
It  also  authorizes  him  to  use  the  engrossed 
bills;  he  to  return  them  to  the  state  library 
when  the  printing  is  complete.  Held,  that  a 
certificate  showing  that  a  certain  chapter  of 
the  acts  of  a  given  year  was  compared  with 
the  engrossed  act,  "the  enrolled  bill  being 
missing,"  was  prima  facie  evidence  that  there 
was  such  an  enrolled  bill,  and  that  the  same 
was  an  existing  law,  the  word  "missing" 
meaning  that  there  was  to  the  knowledge  of 
the  Secretary  such  enrolled  bill,  but  that  it 
was  lost  or  gone  at  the  time  he  compared  the 
printed  act  with  the  engrossed  act  State 
V.  Wheeler,  89  N.  E.  1,  3»  172  Ind.  578, 
19  Ann.  Cas.  834. 

MISSION 

MISSIONARY 

The  terms  "missionary"  and  "missionary 
society*'  are  of  common  use  and  have  a  well- 
known  meaning  which  is  the  same  whether 
the  use  is  intended  to  be  precise  and  techni- 
cal or  merely  that  of  everyday  speech.  By 
universal  acceptance  the  word  "missionary," 
whether  as  a  noun  or  as  an  adjective,  em- 
braces not  only  the  conception  of  religious, 
charitable,  or  educational  work  or  worker, 
but  also 'work  done  through  philanthropic 
motives  for  the  welfare  of  others  too  poor, 
too  unappreciative,  or  too  indifferent  to  do  it 
themselves,  and  by  persons  supported  or 
means  furnished  in  part  at  least  by  some 
agency  of  which  those  for  whom  the  work 
is  done  do  not  form  a  sustaining  part.  The 
derivative  of  the  word  implies  a  sending,  and 
so  it  is  that  in  both  technical  and  common 
speech  the  idea  of  sending  forth  to  the  serv- 
ice of  others,  the  doing  of  a  work  for  oth- 
ers, is  associated  with  its  meaning.  Some- 
times it  is  used  to  characterize  the  agency 
sent,  sometimes  the  agency  sending,  but  al- 
ways there  is  associated  with  the  notion  of 
a  benevolent  service  for  others  that  of  such 
service  sent,  whether  far  or  near,  by  those 
who  maintained  it  to  those  who   need  it 


There  is  no  use  of  the  term  as  descriptlTe 
of  self-supporting  religious  effort  in  the  main- 
tenance by,  within,  or  for  an  ecclesiastical 
society  or  parish  of  churches,  church  service, 
Sunday  schools,  and  the  ordinary  agencies  of 
worship  or  religious  activity  according  to 
the  usual  practice,  and  especially  the  prac- 
tice of  congregational  societies  in  the  coun- 
try towns  of  New  England.  Bulkeley  v. 
Worthington  Ecclesiastical  Soc.,  63  AtL  351, 
354,  78  Conn.  526,  12  L.  R.  A.  (N.  S.)  626. 

MISSIOKABT  SOOnmES  OB.OOBPO- 
RATIOK 

See,  also.  Missionary. 

A  bequest  to  a  society  incorporated  to 
advance  the  cause  of  religion  throughout  an 
unlimited  field  by  circulating  the  Bible,  print- 
ing, establishing  Sunday  schools,  and  send- 
ing out  persons  to  distribute  religious  bools 
and  tracts,  being  a  bequest  to  a  "missionary 
corporation,"  was  exempt  from  a  transfer 
tax,  under  Tax  Law  (Laws  1896,  c.  908)  f  221, 
as  amended  in  1905  (Laws  1905,  c.  368),  ex- 
empting legacies  to  such  corporationa  In  n 
McOormick's  Estate,  99  N.  E.  177,  178,  206  N. 
Y.  100. 

Testator  bequeathed  certain  property  to 
R.  for  life,  and  directed  that  on  his  decease 
it  should  be  equally  divided  among  the 
"schools  and  missionary  societies  mentioned 
in  the  will."  The  will  had  previously  be- 
queathed a  legacy  in  favor  of  the  Wortiiing- 
ton  Ecclesiastical  Society,  and  in  succeeding 
paragraphs  gave  various  sums  to  seven  des- 
ignated missionary  corporations,  boards,  or 
societies.  The  ecclesiastical  society  was  a 
corporation  organized  for  the  spread  of  re- 
ligion by  the  maintenance  and  support  of 
the  church  known  as  the  "CongregatioDal 
Church  at  Berlin,  Connecticut,"  of  which 
testatrix  and  her  ancestors  had  been  mem- 
bers and  supporters  Held,  that  such  society 
was  not  "a  missionary  society,"  entitled  to 
share  in  the  residue  so  bequeathed.  Bulke- 
ley V.  Worthington  Ecclesiastical  Soc,  68 
Atl.  851,  854,  78  Conn.  526,  12  L.  B.  A.  (N. 
S.)  526. 

MISSISSIPPI  RIVER 

As  boundary  between  states,  see  Boun- 
dary. 

The  term  "Mississlpixi  river,"  used  in 
the  enabling  act  (Act  Gong.  Aug.  6,  1846,  c. 
89,  9  Stat  56)  descriptive  of  the  boundary 
between  Wisconsin  and  Minnesota,  applies 
to  the  broad  expanse  of  water  flowing  In  a 
generally  southerly  direction,  known  at  the 
date  of  such  act  as  such  river,  not  any  ba- 
you upon  either  side  thereof.  Franztnl  ▼. 
Layland,  97  N.  W.  499,  501,  120  Wis.  72. 

MISSTATEMENT 

See  Willful  Misstatement 
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MISTAKE 

See  Clerical   Mistake;   Gross   Mistake; 
Material  Mistake. 

The  "mistake"  from  which  equity  will 
relieve  may  be  common  to  both  parties  to  the 
ooDtract  and  consist  in  either  the  expres- 
sion of  their  agreement  or  of  some  matter 
of  inducement  thereto  or  to  which  it  is  to 
be  applied.  Briggs  y.  Watkins,  70  S.  E.  551, 
554, 112  Va.  14  (citing  5  Words  and  Phrases, 
p.  4540). 

"Mr.  Pomeroy  says  that  'mistake,'  with- 
in the  meaning  of  equity  and  as  the  occa- 
sion of  jurisdiction,  is  an  erroneous  mental 
condition,  conception,  or  conviction  induc- 
ed by  ignorance,  misapprehension,  or  misun- 
derstanding of  the  truth,  but  without  negli- 
gence, and  resulting  in  some  act  or  omission 
done  or  suffered  erroneously  by  one  or  both 
the  parties  to  a  transaction,  but  without  its 
erroneous  character  being  intended  or  known 
ftt  the  time."  Pearson  y.  Dancer,  89  South. 
47i,  475,  144  Ala.  427  (quoting  and  adopting 
definition  in  2  Pom.  Eq.  Jur.  pp.  299,  800,  {§ 
839,  854). 

''Mistake,"  within  the  role  making  it  a 
bead  of  equity  jurisdiction,  has  been  defined 
as  "some  unintentional  act,  omission,  or  er- 
ror, arising  from  unconsciousness.  Ignorance, 
forgetfulness.  Imposition,  or  misplaced  con- 
fidence." Where  an  instrument  is  drawn 
and  executed,  professing  or  Intending  to  car- 
ry into  execution  an  agreement  preyiously 
entered  into,  but  which,  by  mistake  of  the 
draftsman,  either  as  to  fact  or  as  to  law, 
does  not  accomplish  that  purpose  or  ylolates 
it,  equity  will  relleye  from  such  mistake. 
Here  neglect  or  omission  to  read  or  know 
the  contents  of  a  written  instrument  before 
execution  is  not  necessarily  a  bar  to  reforma- 
tion thereof,  but  relief  Is  proper  in  such 
case,  if  the  Instrument,  through  mistake, 
falls  to  accomplish  the  purpose  Intended. 
Taylor  v.  Godfrey,  59  S.  B.  631,  683,  82  W. 
Va.  877. 

Under  the  rule  that  equity  will  relleye 
against  a  judgment  for  "mistake,"  the  er- 
roneous adyice  of  counsel  is  not  such  a  ''mis- 
take" as  will  entitle  a  party  to  relief.  Don- 
ovan y.  Miller,  88  Pac.  82,  83,  12  Idaho,  600, 
9  L.  B.  A  (N.  S.)  524,  10  Ann.  Cas.  444. 

It  can  be  found  from  the  fact  that  one 
fails  to  act  because  of  a  "mistake"  of  his 
counsel  that  he  was  preyented  from  acting 
by  ^'mistake."  Dame  y.  Wood,  66  Att.  484, 
74  N.  H.  212. 

Where  a  written  contract  of  insurance 
was  not  the  contract  made  by  insured  and 
the  general  agent  of  insurer,  and  insured, 
though  knowing  that  the  policy  as  written 
did  not  accord  with  the  agreement  as  made, 
had  the  right  to  rely  on  the  representations 
made  by  the  general  agent,  and  was  led  to 
belieye  that  the  misstatement  in  the  policy 
was  merely  formal,  and  could  not  be  taken 


adyantage  of  by  insurer,  equity  can  reforia 
the  policy,  since  insured  either  acted  under 
an  erroneous  conyiction  In  accepting  the  pol- 
icy containing  the  terms  not  agreed  on,  or 
he  was  imposed  on,  and  became  a  yictlm  of 
misplaced  confidence;  the  word  "mistake" 
being  defined  to  be  either  the  doing  of  an 
act  under  an  erroneous  conviction,  which 
act,  but  for  such  conviction,  would  not  have 
been  done,  or  some  intentional  act  or  omis- 
sion or  error,  arising  from  ignorance,  sur- 
prise, imposition,  or  misplaced  confidence. 
Sloss-Sheflield  Steel  &  Iron  Ck).  v.  JEtna  Life 
Ins.  Co.«  70  Atl.  380,  385,  74  N.  J.  £q.  635. 

Where  a  creditor,  who  attached  the  in- 
terest in  land  descending  to  the  debtor  on 
the  ancestor  dying  intestate,  knew  of  pro- 
ceedings to  probate  the  ancestor's  will,  which 
disinherited  the  debtor,  who  took  no  steps 
to  become  a  party  thereto,  and  the  wiU  was 
admitted  to  probate,  the  creditor's  failure  to 
contest  the  probate  was  not  the  result  of 
"accident,  mistake,  or  unforeseen  cause," 
within  the  statute  authorizing  the  granting 
of  a  new  trial,  where,  by  reason  of  accident, 
mistake,  or  unforeseen  cause,  judgment  was 
rendered  against  the  applicant  for  a  new 
trial.  Seward  y.  Johnson,  62  AtL  569,  570, 
27  R.  I.  39a 

An  instruction  that  if  defendant,  on  his 
express  malice  aforethou^t,  with  intent  to 
kill  M.,  shot  at  liim  with  a  gun,  and  by  mis- 
take killed  deceased,  he  would  be  guilty  of 
murder  in  the  second  degree,  was  objection- 
able In  the  use  of  the  word  "mistake"  for 
"unintentionally";  they  not  being  synony- 
mous. Deneaner  y.  State,  127  S.  W.  201, 
204,  58  Tex.  Or.  R.  624. 

The  code  provision  that  the  court  may 
at  any  time  permit  a  pleading  or  mistake 
in  any  other  respect  to  be  amended  author- 
izes the  substitution  of  a  sufficient  appeal 
bond  in  an  election  contest,  where  the  bond 
giyen  has  failed  to  comply  with  the  stat^ 
utory  requirements.  Galloway  y.  Bradbum, 
82  S.  W.  1013,  1016,  119  Ky.  49. 

That  land  Is  sold  at  administrator's  sale 
which  is  not  embraced  in  the  petition  to 
sell,  nor  in  the  decree  of  confirmatiou,  is  not 
a  "mistake  in  description,"  within  Code  1906, 
S  2072  (Ann.  Code  1892,  8  1897),  providing 
that  any  mistake  in  describing  land  of  dece- 
dent sold,  etc.,  in  any  part  of  the  proceed- 
ings, may  be  corrected  on  petition  of  the 
purchaser.  Pearson  y.  Caldwell,  47  South. 
436,  437,  93  Miss.  637. 

The  word  "mistake"  in  Gen.  Laws  1896, 
c.  256,  I  21,  giving  relief  to  a  garnishee  fail- 
ing through  mistake  to  disclose  to  the  court 
that  he  has  no  property  of  defendant  in  his 
hands,  should  receive  a  broad  construction, 
and  an  affidavit  by  a  garnishee  that  through 
accident  and  mistake  he  neglected  to  file  bis 
pc^rsonal  affidavit  of  no  funds  is  within  the 
provision.  Marshall  y.  McCormick,  62  Atl. 
212,  27  R.  I.  357. 
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The  mistake  of  persons  In  execnting  a 
lease  of  a  lot,  tbe  belief  of  both  parties  that 
the  lot  was  not  within  the  district  where 
construction  of  wooden  buildings  was  pro- 
hibited by  ordinance,  whereas  two  days  be- 
fore the  lease  was  executed  an  ordinance 
was  passed  putting  It  within  such  district, 
was  not,  as  regards  the  lessee's  right  to  re- 
scind, a  mistake  caused  by  any  neglect  of 
his  legal  duty,  within  Civ.  Code,  S  1577,  pro- 
viding, as  part  of  the  definition  of  a  "mis- 
take," that  it  "was  not  caused  by  the  neg- 
lect of  a  legal  duty  on  the  part  of  the  per- 
son making  the  mistake."  Hannah  v.  Stein- 
man,  112  Pac.  1094,  1098,  159  CaL  142. 

Ballinger's  Ann.  Codes  &  St.  §  5153,  re- 
lating to  the  modification  of  judgments  and 
orders  and  providing  in  subsection  3  that 
the  same  may  be  modified  for  mistakes,  etc., 
of  the  clerk,  etc.,  does  not  apply  solely  to 
mistakes  of  the  clerk,  but  to  any  mistake 
warranting  a  modification  of  the  Judgment 
In  furtherance  of  justice,  and  in  view  of 
section  4953  (section  426)  providing  that  the 
court  may.  In  furtherance  of  justice,  etc., 
amend  any  pleading,  etc.,  or  by  correcting  a 
mistake  in  any  other  respect,  the  court  had 
jurisdiction  to  modify  an  order  of  confirma- 
tion of  a  receiver's  sale  so  as  to  conform 
the  same  to  the  order  of  sale.  National  Bank 
of  Commerce  v.  L.  Kilsheimer  &  Co.,  110  Pac. 
'  15,  17,  59  Wash.  460. 

A  mortgagor's  surviving  husband,  to  pro- 
tect his  interest  and  that  of  his  children, 
employed  P.  to  bid  for  the  property  on  fore- 
closure. One  of  the  tracts  was  worth  $1,- 
600  and  was  struck  down  to  B.  for  $610.  P. 
immediately  claimed  the  bid  was  his,  but 
the  officer  making  the  sale  declined  to  rec- 
ognize it,  and  returned  B.  as  the  purchaser. 
The  husband  thereupon  applied  to  set  the 
sale  aside  as  to  such  tract,  agreeing  on  a 
resale  to  bid  $1,600.  Held,  to  justify  vaca- 
tion of  the  sale  for  ''mistake"  and  inade- 
quacy of  price,  on  condition  that  the  hus- 
band give  bond  to  bid  $1,600,  pay  the  costs 
of  the  first  sale,  and  interest  on  the  purchas- 
er's deposit  Montclair  Building  &  Loan 
Ass'n  V.  Farmer  (N.  J.)  67  Atl.  852,  853. 

Impression  eqnlTalent 

See  Impression. 

Mistake  of  law 

The  word  "mistake,"  when  used  alone, 
without  any  limiting  expression,  includes  a 
mistake  of  law  as  well  as  of  fact.  If  its 
meaning,  as  used  in  a  statute,  is  narrowed 
to  mistakes  on  questions  of  fact,  it  would 
have  been  proper  and  more  natural  for  the 
Legislature  to  say  so.  Where  a  railroad 
company  made  a  mistake  in  the  construction 
of  its  statutory  rights,  such  as  an  ordinari- 
ly prudent  person,  honestly  desiring  to  act 
within  his  rights,  mit?ht  make.  It  is  exempt 
from  the  penalty  imder  Laws  1890,  p.  1095, 
c.  565,  §  37,  as  amended  by  Laws  1892,  p. 
1392,    c    676,  providing   for   a   penalty    for  1 


the  exacting  by  a  carrier  of  unlawful  rates 
of  fare,  unless  the  overcharge  was  made 
through  inadvertence  or  mistake,  not  amount- 
ing to  gross  negligence.  Goodspeed  v.  Itha- 
ca St  Ry.  Co.,  77  N.  B.  392,  393,  184  N.  Y. 
351. 

Mistakes  of  law  are  mistakes  within 
Code  Civ.  Proc.  {  473,  authorizing  the  court, 
in  the  furtherance  of  justice,  to  allow  an 
amendment  correcting  mistakes  in  proc«Ml- 
ings  had  during  the  progress  of  a  trial  in 
the  furtherance  of  justice.  Dent  v.  Superior 
Court  of  Los  Angeles  County,  95  Pac.  672, 
673,  7  Cal.  App.  683. 

Civ.  Code,  §  1578,  subd.  2,  provides  that 
a  mistake  of  law  constitutes  a  mistake  with- 
in the  meaning  of  the  article  only  when  It 
arises  from  (1)  a  misappi-ehension  of  the  law 
by  all  parties,  all  supposing  that  they  knew 
and  understood  it,  and  all  making  substan- 
tially the  same  mistake  as  to  the  law;  or 
(2)  a  misapprehension  of  the  law  by  one  pa^ 
ty,  of  which  the  others  are  aware  at  the 
time  of  contracting,  or  which  they  do  not 
rectify.  Several  sales  of  defendant's  ppope^ 
ty  were  made  at  the  same  time  by  the  sher- 
iff under  execntions  issued  on  various  judg- 
ments. Defendant  redeemed  from  a  junior 
lien,  paying  the  amount  thereof  to  the  8he^ 
iff  for  plaintiff,  who  had  purchased  at  all 
the  sales,  defendant  believing  that  by  the 
acceptance  of  such  amount  plaintiff  was  es- 
topped to  deny  that  the  redemption  was  com- 
plete, and  the  property  thereby  freed  from 
aU  prior  liens.  Plaintiff,  knowing  the  law 
and  defendant's  supposition,  accepted  the 
money  from  the  sheriff.  After  the  expiration 
of  the  period  of  redemption  plaintiff  brought 
an  action  against  defendant  to  quiet  title 
to  the  property.  Held  that,  as  each  party 
seemed  to  have  aimed  to  obtain  aa  advan- 
tage against  the  other  to  which  he  was  not 
entitled  plaintiff  was  entitled  to  the  relief 
prayed  only  on  the  condition  of  repaying  to 
defendant  the  amount  paid  by  the  latter  for 
redemption,  with  interest  from  the  date  of 
its  payment.  Woods  v.  Kellerman,  89  Pac. 
358,  360,  3  Cal.  App.  422. 

Hegrligenoe  of  self  or  coiuisel 

The  affidavit  of  counsel  that,  owing  to  a 
busine.ss  engagement,  which  took  him  to  an- 
other state  after  a  stipulation  for  the  ex- 
tension of  time  to  move  for  a  new  trial,  of 
heing  engaged  in  court  the  day  the  stipula- 
tion expired,  the  serious  illness  of  his  wife, 
and  the  impression  that  the  stlpnlation  in- 
cluded another  day,  he  neglected  to  ask  for 
an  extension  of  time  for  such  motions  shows 
"mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect"  within  Comp.  Laws,  |  3163,  and 
entitled  him  to  relief  against  his  default  and 
a  further  extension  of  time.  Sherman  v. 
Southern  Pac  Co.,  102  Pac.  257,  31  Nev.  2S5. 

A  court  is  justified  in  setting  aside  a 
judgment  against  a  defendant  In  ejectment, 
taken  during  the  absence  of  himself  and  bis 
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coQBsel,  on  the  ground  of  "mistake,  inad- 
vertence, or  sarprlae,"  where  his  counsel 
left  the  court,  dnilng  the  term  at  which  the 
jQdgment  was  rendered,  with  the  nnder- 
Btandiog  and  belief  that  the  case  was  not 
to  be  tried  at  that  term,  and  where  a  prima 
fade  valid  defense  Is  shown.  Virginia,  T. 
&  C.  Steel  &  Iron  Co.  v.  Harris,  161  Fed.  428, 
429,  80  O.  O.  A.  658. 

OmiflsioA 

Laws  1905,  p.  204,  c.  184,  providea  that 
whenever,  after  delivery  of  Uie  tax  roll  to 
tt^  treasurer,  it  shall  be  discovered  that  any 
town  clerk,  in  making  out  the  tax  roll,  has 
made  a  "mistake"  therein  in  computing  or 
carrying  out  the  amount  of  the  tax,  the  clerk, 
with  the  consent  of  the  treasurer,  at  any 
time  before  the  treasurer  is  required  to 
make  his  return  of  delinquent  taxes,  may 
correct  the  errors,  etc.  Held,  that  the  in- 
tent of  the  Legislature  was  not  to  cover  a 
case  where  a  tax  apportionment  was  delib- 
erately and  intentionally  omitted  by  the 
town  clerk  in  making  up  the  tax  roll  deliv- 
ered to  the  treasurer,  since  such  an  omission 
is  not  a  mistake  within  the  contemplation  of 
the  statute.  State  ex  rel.  Rowe  v.  Krum- 
enauer,  115  N.  W.  798,  800,  135  Wis.  185. 

MISTAKE  OF  FACT 

A  "mistake  of  fact"  may  be  defined  as 
an  unconscious  ignorance  or  forgetfulness  of 
the  existence  or  nonexistence  of  a  fact  past 
or  present  material  to  the  contract  Kan- 
sas aty  Packing  Box  Co.  v.  Spies  (Tex.)  109 
S.  W.  432,  434. 

A  "mistake  of  fact"  takes  place  ^ther 
when  some  fact  which  really  exists  is  un- 
known, or  some  fact  is  supposed  to  exist 
which  really  does  not  exist  Scott  v.  Ford, 
78  Paa  742,  746,  45  Or.  531,  68  L.  B.  A.  469. 

A  "mistake  of  fact"  extends  to  and  in- 
cludes the  case  of  a  party  who,  through 
mere  ignorance  of  the  existence  or  nonex- 
istence of  a  material  fact,  is  induced  to  do 
an  act  injurious  to  himself,  where,  if  he 
had  been  informed  of  the  existence  or  non- 
existence of  such  fact,  he  would  not  have 
performed  such  an  act.  Scott  v.  Ford,  80 
Pac  899,  900,  45  Or.  631,  68  L.  R.  A.  469 
(quoting  and  adopting  Hurd  v.  Hall,  12  Wis. 
125,  130). 

A  "mistake  of  fact"  is  a  mistake  not 
caused  by  the  neglect  of  any  legal  duty  on 
the  part  of  the  person  making  the  mistake, 
but  "which  consists  in  his  ignorance  of  some 
fact,  past  or  present,  material  to  the  trans- 
action, or  in  his  belief  in  the  existence  of 
some  fact  material  to  the  transaction  which 
does  not  exist  Such  a  mistake  may  afford 
ground  for  relief  in  a  court  of  equity." 
Steinfeld  v.  Zeckendorf,  86  Paa  7,  11,  10 
Ariz.  221. 

"Mistake  of  fact,**  for  which  a  contract 
may  be  avoided,  is  defined  in  Civ.  Code,  8 
1577,  to  be  "an  unconscious  ignorance  or  for- 
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getfulness  of  a  fact,  past  or  present,  material 
to  the  contract"  White  v.  Stevenson,  77 
Pac.  828,  830,  144  Oal.  104. 

"A  mistake  as  to  title  is  a  'mistake  of 
fact,'  even  though  arising  from  an  erroneous 
view  of  the  legal  effect  of  a  deed."  Buslere 
T.  ReUly,  76  N.  B.  958,  960,  189  Mass.  518. 

Under  Wilson's  Rev.  &  Ann.  St  1903,  8 
748,  a  "mistake  of  fact"  is  a  mistake  not 
caused  by  neglect  of  a  legal  duty  on  the  part 
of  the  person  making  the  mistake,  and,  where 
plaintiff  made  a  mistake  of  fact  in  paying  its 
taxes  when  it  was  not  liable,  the  mistake 
was  made  by  its  own  neglect  of  duty;  and, 
the  payment  being  voluntary,  the  law  will 
furnish  no  relief.  Louisiana  Realty  Ck>.  v. 
City  of  McAlester,  108  Pac.  891,  892,  25  Okl. 
726. 

Oiv.  Code,  {  1566,  defines  a  "mistake  of 
fact"  as  one  not  caused  by  the  neglect  of 
legal  duty  on  the  part  of  the  person  making 
the  mistake,  and  consisting  in:  (1)  An  uncon- 
scious ignorance  or  forgetfulness  of  a  fact 
past  or  present  material  to  the  contract  or 
(2)  belief  in  the  present  existence  of  a  thing 
which  does  not  exist  or  in  the  past  existence 
of  such  a  thing  which  has  not  existed.  Plain- 
tiff reinsured  part  of  its  risk  with  defendant 
and  then,  on  the  defendant's  request,  placed 
such  reinaurance  with  another  commencing  on 
a  certain  day,  on  which  day  it  returned  to 
defendant  its  written  obligation.  On  the  day 
previous  unknown  to  them,  the  insured  prop- 
erty was  burned.  Held,  that  the  release,  not 
being  made  in  contemplation  of  a  prior  loss, 
was  made  under  a  mistake  of  fact,  against 
which  relief  would  be  granted.  Trader's 
Ins.  Co.  of  Chicago,  IlL,  v.  Aachen  &  Munich 
Fire  Ins.  Co.,  89  Pac  109,  110,  150  Cal.  370, 
8  L.  R.  A.  (N.  S.)  844. 

Under  Civ.  Code,  i  1689,  providing  that 
a  party  to  a  contract  may  rescind  it  if  his 
consent  was  given  by  mistake,  while  the  mis- 
take may  be  one  of  fact  as  defined  by  section 
1577,  or  of  law,  as  defined  by  section  1578, 
in  which  latter  case  the  mistake  must  be  by 
both  parties,  not  only  must  the  mistake  be 
one  but  for  which  the  party  would  not  have 
consented  to  the  contract,  section  1568  de- 
claring that  consent  is  deemed  to  have  been 
obtained  through  mistake  "only  when  it 
would  not  have  been  given  had  such  cause 
not  existed,!'  but  in  case  of  "mistake  of  fact" 
the  mistake  must  be  "material  to  the  con- 
tract," this  being  an  element  of  a  mistake  of 
fact  as  defined  by  section  1577.  Hannah  v. 
Steinman,  112  Paa  1094,  1096, 159  CaL  142. 

Where  plaintiff  paid  the  consideration 
for  a  deed  on  the  belief  that  defendant  had 
title  to  the  premises,  and  thereafter  it  ap- 
peared that  she  had  no  title  because  the 
conveyance  to  her  was  a  forgery,  plaintiff 
was  entitled  to  recover  the  consideration  as 
money  paid  under  a  "mistake  of  fact"  under 
Civ.  Code,  §  1577,  subd.  2,  providing  that 
mistake  of  fact  is  a  mistake  not  caused  by 
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neglect  of  a  legal  duty,  and  consisting  in  the 
belief  of  the  present  existence  of  a  thing  ma- 
terial to  the  contract  which  does  not  exist 
or  in  the  past  existence  of  a  thing  which  has 
not  existed.  Home  v.  Hughes,  124  Pac.  736, 
19  Cal.  App.  6. 

MISTAKE  OF  LAW 

Aa  mistake,  see  Mistake. 

"A  'mistake  of  law*  happens  when  a 
party,  having  full  knowledge  of  the  facts, 
comes  to  an  erroneous  conclusion  as  to  their 
legal  effect"  Scott  v.  Ford,  78  Pac.  742,  746, 
45  Or.  531,  68  L.  R.  A.  469  (quoting  Hurd  v. 
Hall,  12  Wis.  125). 

A  "mistake  of  law"  is  an  erroneous  con- 
clusion as  to  the  legal  effect  of  known  facts, 
and  is  no  ground  for  the  intervention  of  a 
court  of  equity.  Steinfeld  v.  Zeckendorf,  86 
Pac.  7,  11,  10  Ariz.  221  (citing  And.  Law 
Diet.). 

A  "mistake  of  law,"  from  which  a  court 
of  equity  will  relieve,  is  defined  and  gov- 
erned by  section  2123  of  the  Civil  Code, 
which  reads:  ''  ^Mistake  of  law'  constitutes  a 
mistake,  within  the  meaning  of  this  article, 
only  when  it  arises  from:  (1)  A  misappre- 
hension of  the  law  by  all  parties,  all  suppos- 
ing that  they  knew  and  understood  it,  and 
all  making  substantially  the  same  mistake 
as  to  the  law;  or  (2)  a  misapprehension  of 
the  law  by  one  party,  of  which  the  others  are 
aware  at  the  time  of  contracting,  but  which 
they  do  not  rectify."  Bottego  v.  Carroll,  77 
Paa  430,  31  Mont  122. 

Under  Code  Civ.  Proc.  ||  2186,  3132,  pro- 
viding that  a  written  contract  supersedes  all 
oral  negotiations,  and  no  evidence  of  the 
terms  of  an  agreement  other  than  the  con- 
tents of  the  writing  shall  be  received,  except 
where  a  mistake  or  imperfection  is  in  issue, 
and  the  validity  of  the  instrument  is  in  dis- 
pute, and  to  establish  fraud,  and  sections 
2117,  2123,  declaring  that  actual  fraud  con- 
sists in  a  promise  made  without  any  inten- 
tion of  performing  it,  or  any  act  fitted  to 
deceive,  and  that  ''mistake  of  law"  consti- 
tutes a  misapprehension  of  the  law  by  a 
party,  of  which  the  others  are  aware  at  the 
time  of  contracting,  but  which  they  do  not 
rectify,  where  plaintiff  alleged  mistake  and 
fraud,  and  the  evidence  disclosed  that  the 
inducement  held  out  to  plaintiff  to  sign  an 
agreement  was  based  on  fraudulent  repre- 
sentations of  defendants  that  a  lease  need 
not  be  mentioned  in  a  contract  of  sale  of  a 
business  and  the  lease,  evidence  was  admissi- 
ble showing  the  purchase  of  the  lease  and  de- 
fendants' fraudulent  conduct,  over  objection 
that  it  varied  the  contract.  Sathre  v.  Rolfe, 
77  Pac.  431,  432,  31  Mont  85. 

MISTRESS 

Where  a  single  woman  consents  to  un- 
lawfully cohabit  with  a  man  generally,  as 


though  the  marital  relation  existed  betwe» 
them,  without  any  limit  as  to  the  duration  of 
such  cohabitation,  and  actually  commoices  to 
cohabit  with  him  under  that  understanding, 
she  becomes  his  "concubine,"  or,  as  expressed 
in  modem  times,  his  "kept  mistress."  Coy  t. 
Humphreys,  125  S.  W.  877,  880,  142  Mo.  App. 
92. 

MISTRIAL 

A  ''mistrial"  is  a  nugatory  trial,  as  dis- 
tinguished from  a  new  trial,  which  recognizes 
a  completed  trial  which  for  some  suffideot 
reason  has  been  set  aside  so  that  the  issues 
may  be  litigated  de  novo.  It  is  a  matter  of 
law.  A  case  does  not  result  in  a  mistrial  be- 
cause' the  trial  judge  becomes  disqualified  to 
act  on  a  motion  to  set  aside  the  verdict  and 
for  new  trial.  Stern  v.  Wabash  R.  Co.,  101 
N.  T.  Supp.  181,  182,  52  Misc.  Rep.  12. 

It  is  a  "mistrial"  where  there  is  no  gai- 
eral  verdict,  and  the  jury's  answer  to  specific 
questions  do  not  cover  all  of  the  facts  in 
issue.  Ward  v.  Gradln,  109  N.  W.  57,  61, 15 
N.  D.  649  (citing  Manning  v.  Monagfaan,  23 
N.  Y.  639). 

MITER  BOX 

A  "miter  box**  Is  a  rough  three-slded  box, 
without  top  or  ends,  into  the  two  upri^t 
sides  of  which  slits  are  sawed  at  the  proper 
angle.  Metzler  v.  McKenzie,  76  Paa  lli 
115,  84  Wash.  470. 

MITIGATE— MITIGATION 

Extenuate  synonymous,  see  Extenuate. 

The  term  "mitigation  of  damages"  is 
properly  applied  only  to  actions  where  the 
damages  are  not  capable  of  exact  pecuniary 
measurement  and  is  used  in  contradlstinctioii 
to  the  term  "aggravation  of  damages" ;  and, 
where  matter  in  aggravation  of  damages  is 
proper,  matter  in  mitigation  may  be  shown. 
Swank  v.  Elwert,  105  Pac.  901,  907,  55  Or. 
487. 

There  is  a  technical  difference  between 
the  "commutation  of  a  sentence"  and  tbe 
"mitigation"  thereof.  The  first  is  a  change 
of  a  punishment  to  which  a  person  has  been 
condemned  into  one  less  severe,  while  to  miti- 
gate a  sentence  is  to  reduce  or  lessen  the 
amount  of  penalty  or  punishment  Reducing 
sentence  of  a  court-martial,  dismissing  a  na- 
val officer  from  service,  to  suspension  for  fire 
years  on  half  sea  pay,  with  a  reduction  in 
ranis  to  the  foot  of  the  list  of  his  grade,  is 
a  "mitigation  of  sentence,"  within  the  provi- 
sion of  Rev.  St  U.  S.  i  1624,  art  54,  thai 
every  officer  authorized  to  convene  a  gwieral 
court-martial  shall  have  power,  on  revision 
of  its  proceedings,  to  "remit  or  mitigater 
but  not  to  "commute,"  the  sentence  of  any 
such  court  which  he  is  authorized  to  approve 
and  confirm.    Mullan  y.  United  States,  29 
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«Sup.  Ct  3dO,  382,  212  U.  S.  516.  521.  63  L.  Ed. 
632  (dtlng  Thonuson-Houston  Blectrlc  Go.  y. 
Ohio  Brass  Co.»  130  Fed.  540;  Perkins  Elec 
Switch  Mfg.  G6.  y.  Buchanan,  120  Fed.  134). 

'"Mitigating  dreamstances'  are  such  as 
do  not  constitute  a  Justification  or  excuse  of 
the  offense  in  question,  but  which,  in  fairness 
and  mercy,  may  be  considered  as  extenuating 
or  reducing  the  degree  of  moral  culpability." 
Smith  7.  People,  75  Pac  014,  016,  32  Cola 
251  (quoting  and  adopting  the  definition  in 
Black,  Law  Diet). 

"Mitigating  circumstances'*  are  such  as 
tend  to  an  appreciable  extent  to  proye  the 
truth  of  the  chaxge,  though  not  completely 
prorhig  it,  so  as  to  permit  an  inference  that 
defendant  was  not  actuated  by  maUoe,  and 
must  be  connected  with  or  bear  upon  the 
libelous  charge.    An  alleged  libel  consisted  of 
a  magazine   article  entitled   ''Bucket   Shop 
Sharks/'  and  stated   that  the  business   of 
imcket  shop  keeping  was  followed  by  persons 
calling  themselves   ''bankers   and   brokers" 
who  fleeced  their  customers  by  pretended 
sales  and  purchases  of  stodc;    that  H.  was 
one  of  the  members  of  plaintift  firm  of  "bank- 
ers aifd  brokers" ;  that  his  picture  was  in  the 
rogues'  gallery;    and  that  these  were  but 
s3)edmens  of   the  thieves  who  plied  their 
trade  as  keepers  of  bucket  shops  while  posing 
as  "bankers  and  brokers."    The  complaint 
denied  that  H.  was  ever  a  member  of  their 
firm,  or  that  they  were  brokers,  or  had  ever 
done  business  as  "bankers  or  brokers"  or  as 
brokers,  or  advertised  themselves  as  such. 
The  answer  alleged  that  H.  became  "associat- 
ed with  the  plaintiffs  in  their  business"  with- 
out stating  tn  what  capacity,  and  that  plain- 
tiffs held  themselves  out  as  "bankers" ;  their 
principal  business  being  the  promotion  of  cor- 
porate enterprises  and  marketing  the  capital 
stock   of  mining  enterprises,   which  stocks 
plaintiffs  and  H.  knew  were  practically  worth- 
less.   Held,  that  the  facts  alleged  in  the  an- 
swer were  not  a  defense  by  way  of  mitigation 
and  reduction  of  damages,  they   not  even 
tending  to  prove  the  libelous  matter  in  part. 
Bergstrom  y.  Ridgway  Go.,  123  N.  Y.  Supp. 
20,  33,  138  App.  Diy.  17a 

To  an  action  of  libel  for  publishing  a 
general  charge  of  ignorance  against  plaintiff, 
an  attorney,  not  limited  to  ignorance  in  the 
conduct  of  the  particular  case  as  to  which 
the  publication  was  made^  defendant  pleaded 
as  a  partial  defense  the  statutory  law  relat- 
ing to  the  former  case  and  its  bearing  on  that 
case  and  that  plaintiff  as  attorney  therein 
failed  to  raise  any  question  thereunder  be- 
cause he  did  not  understand  and  was  ignor- 
ant of  the  law  on  that  particular  question, 
and  in  mitigation  of  damages,  that  this  was 
known  to  defendant  before  publication,  and 
that  the  article  was  published  in  reliance 
thereon  in  good  faith  and  without  malice. 
Held,  that  "mitigating  circumstances"  are 
those  which,  while  not  proving  the  truth  of 
the  diarge,  tend  in  some  appreciable  degree 


toward  such  proof,  and  thus  permit  of  an  in- 
ference that  defendant  was  not  actuated  by 
malice  in  his  charge,  and  that  the  matter 
pleaded  bore  upon  and  tended  to  establish  a 
charge  of  ignorance,  and  that  the  plea  was 
good  on  demurrer.  Joeephson  v.  Musical 
Courier  Co.,  130  N.  Y.  Supp.  434,  436,  146 
App.  IMy.  2a 

MITTIMUS 

An  ordinary  "mittimus"  directs  the  of- 
ficer to  commit  the  convict  then  in  custody  to 
Jail  or  prison,  according  to  the  sentence.  It 
contains  no  order  to  arrest  and  does  not  au- 
thorize an  arrest  of  one  at  large  and  not  an 
escaped  prisoner.  Where,  after  conviction 
and  sentence,  a  court  of  general  or  limited 
Jurisdiction  pernalts  the  convict  to  go  at  large 
without  day,  it  cannot  thereafter  issue  a 
mittimus  for  his  commitment,  for  in  such 
cases  the  court,  having  completed  its  Judicial 
functions,  has  surrendered  all  further  con- 
trol over  the  case  and  person.  Tuttle  y. 
Lang,  60  Aa  892,  884,  100  Me.  123. 

MIX 

The  art  of  enameling  metal  Is  old.  Many 
differait  formulas  and  substances  are  used 
to  form  the  enamel,  but  the  usual  process  is 
substantially  as  follows:  Certain  ingredients, 
usually  a  mixture  of  silica  or  sand,  and  of 
other  substances  having  a  fiuxing  property 
to  produce  glass  when  mixed  with  sand,  sub- 
jected to  heat,  are  mixed  together  mechani- 
cally. This  mixture  is  called  by  enamelera 
the  "mix."  The  mix  Is  then  subjected  to  a 
high  degree  of  heat  and  fused,  resulting  in  a 
vitrified  or  glassy  mass.  This  is  called  the 
"frit."  The  frit  is  then  put  in  a  mill  and 
ground  fine,  with  a  mixture  of  clay  and 
water,  resulting  in  a  liquid  paste.  This  ig 
called  the  "dip."  The  metal  article  to  be  oi- 
ameled  Is  then  dipped  in  the  paste,  dried, 
and  subjected  to  a  very  high  temperature  in 
an  oven  or  mufile.  In  some  cases  more  than 
one  dipping  and  burning  takes  place.  The 
result  is,  if  the  operation  is  successful,  a 
metal  article  with  its  surface  covered  with 
an  adherent  coat  of  metal.  National  Enam- 
eling &  Stamping  Co.  v.  New  England  Enam- 
eling Co.,  161  Fed.  19,  20,  80  C.  C.  A.  485. 

MIXED 

MIXED  ASSOOXATXOH 

An  insurance  association,  possessing 
some  features  incident  to  both  a  "stock  com- 
pany'' and  a  "mutual  company,"  but  being 
nether,  more  nearly  faUs  under  the  classifi- 
cation of  a  "mixed  association."  State  y.  Al- 
ley, 61  South.  467,  477,  96  Miss.  720. 

MIXED  BLOOD 

Indian  of  mixed  blood,  see  Indian. 
See,  also,  Half  Blood. 

The  rule  of  the  common  law  that  chil- 
dren of  f  reebom  parents  take  the  legal  status 
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of  the  father,  and  therefore  children  of  a 
white  father  and  Indian  mother  must  be 
held  to  be  whites,  and  as  snch  to  be  disquali- 
fied from  sharing  in  the  tribal  property  be- 
longing to  the  Indians,  does  not  apply  to 
treaties  made  with  the  Indians.  "In  the  sev- 
eral treaties  entered  into  between  the  United 
States  and  the  Omahas,  frequent  reference 
is  made  to  'half  blood'  and  'mixed  blood,'  but 
in  none  is  there  a  distinction  made  between 
those  deriving  their  Indian  blood  from  the 
mother  and  those  deriving  it  from  the  father. 
It  is  not  to  be  supposed  that  the  Indians, 
when  called  upon  to  agree  to  an  allotment  of 
the  lands  under  the  provisions  of  the  treaty 
of  1865  and  the  act  of  1882  had  knowledge  of 
the  artificial  rule  of  the  common  law,  which. 
If  it  was  applied  in  these  cases,  would  require 
the  ruling  that  a  half  blood  residing  with  the 
tribe,  the  child  of  a  white  father  and  an 
Indian  mother,  could  not  be  deemed  to  be  of 
mixed  Indian  blood,  whereas  a  child  of  an 
Indian  father  and  a  white  mother  would  be 
held  to  be  of  Indian  blood  and  therefore  en- 
titled to  share  In  the  tribal  property.  As 
ordinarily  understood  by  white  people,  a  per- 
son of  white  and  Indian  parentage  is  deem- 
ed to  be  of  'mixed  blood,"  without  regard  to 
the  source  of  the  Indian  blood."  Sloan  y. 
United  States,  118  Fed.  283,  28& 

MIXED  OOBIPANT 

An  insurance  association,  possessing 
some  features  incident  to  both  a  "stock  com- 
pany" and  a  "mutual  company,"  but  being 
neither,  more  nearly  falls  under  the  classifica- 
tion of  a  ''mixed  company."  State  v.  Alley, 
51  South.  467,  477,  96  Misa  720. 

"Mixed  insurance  companies"  are  those 
which  embody  the  characteristics  of  both 
stock  and  mutual  companies.  State  v.  Wil- 
lett»  171  Ind.  296,  86  N.  B.  68,  70,  23  L.  B.  A. 
(N.  S.)  197. 

MIXED  NtTISANOE 

"There  is  a  class  of  acts  which  may  prop- 
erly be  denominated  'mixed  nuisances,'  be- 
ing both  public  and  private  in  their  effects, 
public  in  that  they  produce  injury  to  many 
persons  or  all  the  public,  and  private  because 
at  the  same  time  they  produce  a  special  and 
particular  injury  to  private  rights,  which  sub- 
jects the  wrongdoer  to  an  indictment  by  the 
public,  and  to  damages  at  the  suit  of  persons 
injured.  Of  this  class  are  *  *  •  estab- 
lishments which,  by  reason  of  the  nature  ol 
the  business  carried  on,  produce  such  nox- 
ious smells  and  vai)ors  as  to  annoy  the  whole 
community,  and  are  at  the  same  time  a 
special  injury  to  those  residing  or  doing  busi- 
ness in  their  immediate  vicinity,  by  rendering 
their  houses  untenantable^  or  their  enjoy- 
ment so  uncomfortable  that  they  sustain  a 
special  and  particular  damage,  apart  from 
and  beyond  the  rest  of  the  public."  Acme 
Fertilizer  Co.  v.  State,  72  N.  E.  1037,  1038, 
34  Ind.  App.  346,  107  Am.  St  Rep.  190  (quot- 
ing and  adopting  definition  in  Wood,  Kui 


sauces  [3d  Ed.]  pp.  34,  35,  §|  14r-16,  and  cit- 
ing Kenney  v.  Koopman,  22  South,  ^m,  116 
Ala.  310,  37  L.  R.  A.  497,  67  Am.  St  Rep. 
119). 

In  "mixed  nuisances,"  an  actloiULble 
wrong  arises  in  favor  of  all  persons  wbo 
come  within  its  effects  and  influence  and 
whose  rights  of  person  or  property  are  in- 
juriously affected,  and  it  is  not  required,  to 
sustain  such  an  action,  that  the  person  in- 
jured should  establish  damage  dlffer^t  in 
kind  and  degree  from  others  in  like  dicmn- 
stances,  however  numerous  they  may  te. 
The  light  of  action  in  such  eaae  is  sustained 
by  showing  the  existence  of  appreciable  dam- 
age to  the  plaintiff,  whether  such  damage  te 
special  or  otherwise.  McManus  v.  Sonthen 
Ry.  Oo.,  64  S.  E.  766,  768,  150  N.  a  666. 

MIXEB  TRAIN 

"Mixed  trains"  are  trains  composed  of 
freight  cars  and  passenger  cars.  State  t. 
Missouri  Pac.  By,  Co.,  117  S.  W.  U73,  1176, 
219  Mo.  156. 

A  ''mixed  train"  is  partiy  used  for  tbe 
transportation  of  freight  but  also  has  a  paA- 
senger  car  or  cars  attached,  and  is  hdd  out 
to  the  world  as  a  regular  means  for  trans- 
porting passengers.  Southern  Ry.  Go.  t. 
Cunningham,  60  S.  E.  979,  981,  123  Oa.  90. 

A  freight  train  with  a  passenger  coach 
attached  is  a  "mixed  train."  Leach  v.  St 
Louis  &  S.  F.  R.  Co.,  118  S.  W.  610,  611. 137 
Mo.  App.  300. 

A  train  consisting  of  four  freight  cars 
and  a  passenger  coach  is  a  "mixed  train:' 
Holland  v.  St  Louis  &  S.  F.  R.  Co.,  79  S.  W. 
508,  509,  105  Mo.  App.  117. 

A  "mixed  train"  is  a  train  equipped  to 
carry  passengers  as  well  as  freight  In  its 
arrangements,  the  safety  of  passengers  is  as 
much  looked  to  as  the  carriage  of  freight  It 
usually  has  two  or  more  coaches  for  passen- 
gers, and  separate  compartments  or  coacbes 
for  the  races,  and  a  baggage  compartment  or 
car,  etc.,  and  runs  on  a  regular  sdiedule,  and 
subordinates  its  freight  business  to  the  pas- 
senger business  so  far  as  necessary  to  naake 
connections  with  other  passenger  trains  on 
its  own  line  and  those  on  connecting  roads, 
and  it  stops  opposite  stations  for  the  conven- 
ient ingress  and  egress  of  passengers.  Wliit« 
V.  IlUnois  Cent  R.  Oo^  65  South.  693,  696, 9» 
Miss.  651. 


See  Batch  Mixers;   Continuous  Mixera 
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See  Intoxicating  liquors  and  Mixtures ; 
liquid  Mixture. 

"If  we  are  to  say  that  every  article  is  » 
'mixture'  or  compound  which  has,  chemically 
considered,  more  than  one  ingredient  then 
we  would  make  every  fruit  of  the  earth  a 
compound.     Certainly  we .  should  make  tbe 
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cocoa  bean  a  'mlxttire*  or  oompound.  But 
dearly  a  fair  interpretation  of  the  meaning 
of  the  words  'mlxtnre'  and  'compound'  in 
the  statute,  is  something  resulting  from  the 
putting  together  of  parts  or  ingredients  other 
tban  as  nature  has  put  them  together  in  the 
fmits  of  the  earth."  The  provisions  of  War 
Berenue  Act  June  18,  1898,  c.  448,  §  20,  that 
the  stamp  taxes  provided  for  In  Schedule  B 
"shall  apply  to  all  medicinal  articles  com- 
ponnded  by  any  formula,  published  or  un- 
published," but  that  they  shall  not  apply  to 
any  uncompounded  medicinal  drug  or  chemi- 
cal, contemplate  a  compound  made  after  some 
formula,  and  a  natural  product,  such  as  pa- 
pain, which  is  prepared  from  the  juice  of 
the  pawpaw  and  oannot  be  made  artificially, 
although  it  may  be  a  chemical  compound,  is 
not  "compounded,"  within  the  meaning  of 
the  statute,  and  is  not  taxable,  whether  used 
as  the  basis  of  a  plaster,  or  prepared  in  the 
form  of  tablets  or  pills  by  being  mixed  with 
an  exdplent  whi<^  has  no  medicinal  effect 
Johnson  &  Johnson  v.  Herold,  161  Fed.  693, 
004  (quoting  and  adopting  Rose  v.  State,  11 
Ohio  Clr.  Ct  R.  87). 

The  term  intoxicating  liqaors  or  "mix- 
tures thereof'  embraces  bittera  Intoxicat- 
ing Liquor  Cases,  26  Kan.  761,  761,  87  Am. 
Rep.  284,  293. 

MOB 

As  public  enemy,  see  Public  Enemy. 

An  assemblage  of  a  number  of  people 
acthig  in  a  tumultuous  and  riotous  manner, 
calculated  to  put  good  citizens  in  fear,  end 
to  endanger  their  person  or  property,  con- 
stitutes a  "mob,**  but  it  is  not  necessary  that 
all  these  elements  must  be  present  to  have 
that  effect.  Stevens  v.  Sheriff,  80  Pac.  936, 
937,  71  Kan.  434. 

In  an  action  under  Gen.  St.  1901,  i  2601, 
making  dties  liable  for  Injury  done  by  mobs, 
an  Instruction  that '%  mob  is  an  unorganlssed 
assemblage  of  many  persons  hitent  on  unlaw- 
ful violence,  either  to  persons  or  property,'' 
l8  not  erroneous  because  making  no  reference 
to  a  determination  on  the  part  of  those  com- 
posing it  to  resist  opposition.  City  of  Cher- 
ryvale  v.  Hawman,  101  Pac.  994,  80  Kan,  170, 
23  L.  R.  A.  (N.  S.)  646,  133  Am.  St  Rep.  195, 
18  Ann.  Cas.  149. 

The  persons  engaged  in  a  "riot,"  consti- 
tute a  '*mob";  the  two  terms  being  almost 
synonymous.  Luckett-Wake  T.  Co.  v.  Globe 
k  Rutgers  Fire  Ins.  Co.,  171  Fed.  147, 148. 

Biot  symoajTBtows 

The  word  "mob,"  in  legal  use,  is  prac- 
tically synonymous  with  "riot,"  but  the  lat- 
ter is  the  more  correct  term.  Adamson  v. 
City  of  New  York,  96  N.  Y.  Supp.  907,  909, 
110  App.  Div.  68  (dttng  Bouv.  Law  Diet). 


MODAL  LEGACY 

*'A  'modal  legacy'  is  a  bequest  accom- 
panied with  directions « as  to  the  mode  in 
which  it  should  be  applied  for  the  legatee's 
benefit;  for  example,  a  legacy  to  Titius  to 
put  him  an  apprentice."  A  legacy  to  be  ap- 
plied to  the  education  of  testator's  minor 
sons  is  a  "modal  legacy.'*  Heady  v.  State  ex 
rel.  Heady,  60  Ind.  316,  323  (quoting  and 
adopting  the  definition  in  2  Bouv.  21). 

MODE 

See  Potential  Mode. 

The  examination  of  a  party  before  trial, 
authorized  by  Code  Civ.  Proc.  N.  Y.  {  870, 
cannot  be  required  by  a  federal  Circuit  Court 
sitting  in  that  state,  by  virtue  of  the  decla- 
ration of  Act  March  9, 1892,  c.  14,  that,  in  ad- 
dition to  the  mode  of  taking  the  depositions 
of  witnesses  in  causes  pending  in  the  federal 
District  and  Circuit  Courts,  it  shall  be  lawful 
to  take  the  depositions  or  testimony  of  wit- 
nesses in  the  mode  prescribed  by  the  laws  of 
the  state  in  which  the  courts  are  held. 
"  'Mode'  usually  means  the  manner  in  which 
a  thing  is  done,  and  this  act  relates  to  the 
manner  of  taking  ^depositions  and  testimony,' 
which  the  titie  treats  as  equivalent  terms, 
and  which  may  be  so  regarded  so  far  as  the 
question  before  us  is  concerned.  But  it  Is 
contended  that  the  word  'mode,'  as  used  in 
the  act,  has  a  broader  significance,  and  em- 
braces the  production  of  evidence,  thereby 
qualifying  section  861,  Rev.  St.,  which  pre- 
scribes the  mode  of  proof.  We  cannot  concur 
in  this  view."  Hanks  Dental  Ass'n  v.  Inter- 
national Tooth  Crown  Co.,  24  Sup.  Ct  700, 
702,  194  U.  8.  808,  48  L.  Bd.  989. 

MODEL 

While  a  model  filed  in  the  Patent  Office 
will  not,  in  itself,  amount  to  an  anticipation 
which  will  invalidate  a  subsequent  patent  to 
another,  the  word  "model"  as  so  used  must  be 
understood  in  its  ordinary  sense  as  meaning 
merely  a  pattern  or  representation,  and  not 
as  meaning  the  actual  machine  or  device  of 
the  Invention.  American  Writing  Mach.  Co. 
V.  Wagner  Typewriter  Co.,  161  Fed.  676,  683, 
81  C.  C.  A.  120. 

MODEL     OF     INVENTIOir     AND     IM. 
PROVEIIENT 

Exact  models  of  steamships  of  improv- 
ed design,  showing  the  details  of  the  vessels, 
valued  at  about  $1,000  each,  and  intended 
for  exhibition  in  steamship  offices,  are  mod- 
els of  improvements  in  the  art  of  shipbuild- 
ing, and  are  free  of  duty  under  Tariff  Act 
July  24,  1897,  c.  11,  §  2,  Free  List,  par.  616, 
covering  "models  of  inventions  and  of  other 
improvements  in  the  arts."  Boas  v.  United 
States,  128  Fed.  470. 


MODEL  OP  INVENTION 


422 


MODERN  APPIilANOB 


The  provision  in  Tariff  Act  July  24, 1897, 
c.  11,  §  2,.  Free  List,  par.  616,  for  "models 
of  inventions  and  of  other  improvements  in 
the  arts,  including  patterns  for  machinery,*' 
is  not  limited  to  the  class  of  patterns  known 
as  "model  patterns,"  intended  to  show  the 
working  of  the  thing  illustrated,  but  In- 
cludes also  molders'  patterns,  which  are  used 
as  models  about  which  to  form  sand  molds 
in  which  castings  may  be  made,  and 
which  are  fitted  for  successive  use  in  that 
way.  R.  Hoe  &  Co.  v.  United  States,  141 
Fed.  488,  489. 

MODERATE 

MODERATE  SPEED 

"Moderate  speed"  is  not  a  fixed  rate  of 
miles  per  hour,  but  something  materially  less 
than  the  vessers  full  speed,  depending  upon 
surrounding  circumstances.  The  James  A. 
Oamey,  192  Fed.  216,  217. 

"Moderate  speed,"  required  of  a  steam 
vessel  in  a  fog.  Is  purely  a  relative  term; 
and  what  constitutes  such  speed  in  a  given 
case  is  to  be  determined  with  reference  to 
the  time,  place,  and  circumstances,  rather 
than  from  the  actual  speed.  Quinette  v. 
Blsso,  136  Fed.  825,  830,  69  0.  O.  A.  603, 
5  L.  R.  A.  (N.  S.)  303  (citing  The  Colorado, 
91  U.  S.  702,  2?  L.  Eld.  879;  Newton  v. 
Stebbins,  10  How.  [61  U.  S.]  606,  13  L.  Ed. 
551;  The  Martello,  14  Sup.  Ct  725,  153  U. 
S.  70,  38  L.  Ed.  637;  The  Umbria,  17  Sup. 
Ct  615,  166  U.  S.  417,  41  L.  Ed.  1053). 

What  constitutes  a  "moderate  speed"  on 
the  part  of  a  vessel  in  a  fog  cannot  be  de- 
termined by  any  hard  and  fast  rule,  but  de- 
pends on  the  dangers  which  are  known  or 
should  be  anticipated  in  the  particular  case. 
City  of  Chicago  v.  Goodrich  Transit  Co.,  199 
Fed.  112,  114,  117  C.  C.  A.  362. 

The  phrase  "moderate  speed,"  in  the  act 
of  Congress  providing  that  every  vessel  shall, 
in  a  fog,  go  at  a  "moderate  speed,"  having 
careful  regard  to  the  existing  circumstances, 
means  that  a  vessel  should,  when  in  a  fog, 
so  reduce  her  speed  that  other  vessels,  free 
from  blame,  may  not  be  injured.  Smith  v. 
Norfolk  &  S.  R,  Co.,  68  S.  E.  799,  801,  145 
N.  C.  98,  122  Am.  St  Rep.  423. 

The  ''moderate  speed"  required  of  a 
vessel  in  a  fog,  by  article  16  of  the  Inland 
Navigation  Rules  (Act  June  7,  1897,  c.  4), 
is  such  speed  as  under  existing  conditions 
will  enable  her  to  stop  before  coming  into 
collision  with  another  vessel  after  the  latter 
can  be  seen,  assuming  that  the  other  vessel 
also  observes  the  rule.  The  Cascades,  178 
Fed.  726,  731. 

Rule  15  of  the  na%'igation  rules  for  the 
Great  Lakes  (Act  Feb.  8,  1895,  c.  64),  which 
provides  that  every  vessel  shall  in  ttiick 
weather  go  at  a  moderate  speed  and  on  hear- 
ing a  fog  signal  ahead  slow  down  to  bare 


steerageway,  does  not  require  a  vessel  to 
stop  in  a  fog  nor  to  slow  down  to  ban 
steerageway  while  progress  appears  safe, 
but  requires  running  at  moderate  speed,  com- 
mensurate with  dangers  which  are  eitber 
known  or  must  be  anticipated;  she  having 
the  right  to  proceed  in  expectation  of  oom- 
pliance  on  the  part  of  others  with  the  law  in 
respect  of  fog  signals.  Erie  &  Western 
Transp.  Co.  v.  City  of  Chicago,  178  Fed.  42, 
48,  101  C.  O.  A  170. 

A  steam  vessel  passing  from  Portland 
down  the  Willamette  river  in  a  dense  fog 
at  a  speed  of  15  miles  an  hour,  in  view  of  the 
extensive  commerce  on  such  river,  was  not 
going  at  the  **moderate  speed"  required  by 
article  16  of  the  Inland  Navigation  Rules 
(Act  June  7,  1897,  c.  4),  which  provides  that 
in  a  fog  a  vessel  shall  go  at  a  moderate 
speed,  ''having  careful  regard  to  the  existing 
circumstances  and  conditions."  The  Bailey 
Gatzert,  179  F.  44,  47. 102  C.  C.  A.  612. 

A  steamer  at  sea,  proceeding  at  night  in 
a  dense  fog,  in  frequented  waters,  at  a 
speed  of  10  or  11  knots  an  hour,  is  not  going 
"at  a  moderate  speed,  having  careful  regard 
to  the  existing  circumstances  and  conditions" 
as  required  by  article  16  of  the  IntematioDal 
navigation  rules.  A  schooner  which,  as  a 
preponderance  of  the  evidence  tended  to 
show,  was  proceeding  at  night  in  a  fog  at 
a  speed  not  exceeding  3)i  Imots  an  hour, 
held  to  have  been  going  at  a  moderate  speed 
in  compliance  with  the  rules.  Palmer  t. 
Merchants'  &  Miners'  Transp.  Co.,  154  Fed. 
683,  689,  709  (citing  The  Chattahoochee,  19 
Sup.  Ct  491,  494,  173  U.  S.  540,  648,  43  L. 
Ed.  801;  The  Etruria,  147  Fed.  216,  218,  77 
C.  C.  A.  442,  444;  The  Nacoochee,  11  Sup. 
Ct.  122,  137  XJ.  S.  330,  34  L.  Ed.  687;  The 
Cambridge,  2  Lowell,  21,  23,  4  Fed.  (2as. 
1118;  The  Louisburg,  76  Fed.  424,  21  C.  a 
A.  424;  The  Eleanora,  17  Blatchf.  88,  8  Fed. 
Cas.  420;  The  Martello,  34  Fed.  71,  74;  The 
Parthian,  55  Fed.  426,  432,  6  C.  O.  A.  171. 
176;  McCabe  v.  Old  Dominion  Steamship  Co., 
31  Fed.  234,  237;  Marsden,  Collisions  [5th 
Ed.]  373;  The  Mount  Hope,  84  Fed.  910, 
29  C.  C.  A.  365). 


MODERATOR 

As  quasi  judicial  officer, 
dicial. 


see  Quasi  Jv- 


A  '^moderator*'  is  one  of  the  officers  pro- 
vided by  statutes  In  New  Hampshire  to  con- 
duct the  affairs  of  a  school  district  meeting. 
State  V.  Waterhouse,  53  AtL  804,  71  N.  H. 

488. 

MODERN 

MODERN  AFPUAHOB 

A  charge  in  an  action  for  fire  aet  hy  t 
locomotive,  stating  that  it  was  defendant's 
duty  to  have  its  engines  properly  equipped 
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with  such  appliances  for  arresting  sparks  as 
are  in  general  and  approved  nse,  not,  how- 
ever, such  as  will  prevent  any  spark  from 
escaping,  but  snch  as  are  in  general  and 
common  use,  and  that  if  the  Are  was  caused 
by  its  failure  to  properly  equip  its  engine 
with  a  spark  arrester  that  was  modern  and 
in  common  use,  or  by  failure  to  properly 
operate  it,  it  was  negligent,  does  not,  by  use 
of  the  word  "modern,'*  necessarily  require 
the  latest  and  best  appliances.  Jeffress  y. 
Norfolk-Southern  R.  Co.,  73  S.  E.  1013,  1010, 
158  N.  a  216. 

MODERN  ASPHALT  ROADWAT 

Where,  at  the  time  a  contract  for  the 
Bale  of  dty  lots,  providing  for  the  construc- 
tion by  the  vendor  of  a  "modem  asphalt 
roadway,"  was  executed,  the  only  asphalt 
streets  in  that  dty  were  hot  or  sheet  asphalt 
streets,  and  no  such  thing  as  a  "cold  Ken- 
tucky rock  asphalt  street'*  was  known,  the 
construction  of  such  a  street  was  not  a 
compliance  with  the  contract.  Tennant  Land 
Co.  V.  Nordeman,  146  S.  W.  756^  767, 148  Ky. 
361. 

MODIFY 

See  As  Modified. 

The  word  "modify,'*  as  used  in  a  cor- 
porate charter,  providing  that,  upon  the  re- 
port of  commissioners  to  appraise  property 
which  the  corporation  seeks  to  acquire  as  a 
right  of  way,  the  Judge  of  the  district  court 
shall  confirm  the  reporf,  modify  it,  or  refer 
it  back  to  the  present  or  new  commission- 
ers, does  not  give  the  court  authority  to  in- 
crease the  amount  found  by  the  commission- 
ers. Louisiana  Western  R.  Co.  v.  Gross- 
man's Heirs,  36  South.  784,  786,  111  La.  611. 

Under  Civ.  Code,  i  139,  providing  that, 
where  a  divorce  is  granted  for  an  offense  of 
the  husband,  the  court  may  compel  him  to 
make  a  suitable  allowance  to  the  wife  for 
her  support  during  her  life,  or  for  a  shorter 
period,  and  may  from  time  to  time  modify 
its  orders  in  such  respect,  where  a  divorce 
decree  awarded  plaintiff  alimony  at  the  rate 
of  $76  per  month,  the  court  had  statutory 
authority  to  "modify"  the  decree  so  as  to 
relieve  defendant  from  further  payment  of 
such  alimony,  though  the  decree  contained 
no  reservation  for  such  modification.  Under 
ttiis  section  it  may  "modify"  its  former  order, 
either  by  increasing  or  reducing  the  amount 
of  money  to  be  paid  at  any  one  time,  or  en- 
larging or  diminishing  the  frequency  with 
whldi  the  payments  are  to  be  made.  Neither 
is  the  authority  to  modify  the  decree  lim- 
ited by  the  section  to  a  mere  change  in  the 
amount  of  the  allowance  to  be  paid,  but  it 
includes  a  modification  of  the  order  in  any 
respect  which,  under  the  circumstances  of 
the  particular  case,  may  seem  just  to  the 
court.  Under  such  discretionary  authority, 
it  is  within  the  power  of  the  court,  not  only 


to  change  the  amount  of  the  allowance,  but 
also  to  suspend  any  enforcement  of  the  order 
until  its  further  direction.  Sonle  ▼.  Soule, 
87  Pac.  206,  206,  4  Gal.  App.  97. 

A  motion  to  correct  a  Judgment  rendered 
by  a  municipal  court  justice  is  a  motion  to 
amend  or  "modify"  the  same,  within  Munic- 
ipal Court  Act  (Laws  1902,  p.  1663,  c.  680,  | 
254).  Ryan  v.  Brown,  99  N.  Y.  Supp.  868, 
869,  61  Misc.  Rep.  67. 

The  word  "modified,"  as  used  in  Acts 
1901,  p.  606,  c.  262,  {  1,  providing  that,  on  the 
original  hearing  of  an  application  for  the  con- 
struction of  a  district  sewer,  the  "resolution 
shall  be  confirmed  or  'modified,'*'  is  to  be 
given  the  meaning  intended  by  the  definition 
of  the  verb  '^modify"  in  the  Encyclopedic 
Dictionary:  "To  change  or  alter  the  external 
qualities  or  incidents  of  anything;  to  vary; 
to  alter;  to  give  a  new  form,  character, 
force,  or  appearance  to" — and  therefore  the 
board  of  public  works,  after  hearing  a  resolu- 
tion to  construct  a  district  sewer,  bad  power, 
without  a  further  hearing,  to  modify  the  res- 
olution so  as  to  provide  for  the  construction 
of  such  projected  order.  Bdwards  y.  CkK>per, 
79  N.  B.  1047,  1060,  168  Ind.  64. 

As  used  in  a  declaration  alleging  that  de- 
fendant insurance  company,  in  violation  of 
its  agreement,  modified  a  policy  so  that  it 
covered  a  part  only  of  the  goods  insured,  and 
thereby  canceled  the  policy  as  to  the  other 
goods,  the  words  "modified"  and  "canceled" 
plainly  referred  to  the  physical  changes  made 
and  to  the  effect  which  those  changes  would 
have  had  if  authorized.  Ooodhue  v.  Hart- 
ford Fire  Ins.  Co.,  66  M.  B.  1039,  1040,  176 
Mass.  187, 189. 

MOLASSES 

See  Stock  of  Sugar  and  Molassea 

MOLD 

See  Button  and  Button  Molds. 

MOLDED 

Pressed  synonyaioiui 

In  Tariff  Act  July  24,  1897,  c.  11,  i  1, 
Schedule  B,  par.  99,  the  term  "molded,"  as 
applied  to  glassware,  is  synonymous  with 
**pressed."  United  States  v.  Heil  Chemical 
Co.,  178  Fed.  637,  539,  102  a  a  A.  47. 

MOI.DER*S  PATTERN 

"Molders*  patterns"  are  intended  to  be 
placed  In  sand  in  order  to  form  the  matrix 
in  whJch  the  molten  metal  is  cast.  The  pro- 
vision in  Tariff  Act  July  24,  1897,  c.  11,  §  2, 
Free  tdst,  par.  616,  for  "models  of  inventions 
and  of  other  improvements  in  the  arts,  in- 
cluding patterns  for  machinery,*'  is  not  limit- 
ed to  the  class  of  patterns  known  as  "model 
patterns,"  intended  to  show  the  working  of 
the  thing  illustrated,  but  includes  also  mold- 
ers'  patterns,  which  are  used  as  models  about 
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which  to  form  sand  molds  in,  in  which  cast- 
ings may  be  made,  and  which  are  fitted  for 
successive  use  in  that  way.  R.  Hoe  &  Co.  v. 
United  States,  141  Fed.  488,  480. 

MOMENTARILY  UNCONTROLLED 

Generally  it  may  be  said  that  the  event 
sought  to  be  described  by  the  phrase  "mo- 
mentarily uncontrolled"  Is  wholly  inconsist- 
ent with  It  condition  where  a  horse  is  moving 
along  the  road  in  the  course  of  a  struggle 
for  mastery.  It  is  substantially  limited  to 
those  spasmodic  movements  which  often  oc- 
cur while  the  horse  is  generally  within  the 
control  of  his  driver,  but  where  the  partic- 
ular movement  is  so  quick  and  unexpected 
that  it  and  its  results  can  take  place  before 
efforts  to  control  can  be  exerted.  A  horse 
shied  to  one  side,  and  then  at  a  gallop  ran 
forward  60  to  90  feet,  the  driver  all  the  time 
pulling  back  on  the  lines,  so  that  the  horse 
was  drawing  the  vehicle  by  the  bit  and 
resisting  the  efforts  to  stop  him,  till  a  defect 
in  the  highway  was  reached  and  an  accident 
occurred.  The  horse  could  not  be  held  to 
have  been  only  "momentarily  uncontrolled,*' 
within  the  law  as  to  liability  of  a  municipal- 
ity for  defects  in  highways.  Ehlelter  v.  Qity 
of  Afllwaukee,  98  N.  W.  934,  935,  121  Wis. 
85,  66  Li.  B.  A.  915,  105  Am.  St  Bep.  1027, 
2  Ann.  Gas.  17a 

MONDAY 

A  defendant  is  presumed  to  know  the 
law,  and  therefore  to  know  that  venires  are 
drawn  for  the  different  weeks  of  the  term, 
and  not  for  the  different  days,  and  that  a  list 
served  on  him  headed  "Petit  Jury  for  Monday, 
October  15,  1906,"  means  for  the  week  begin- 
ning on  that  day.  State  v.  Jones,  42  South. 
967,  968,  U8  La.  369. 

MONEY 

See  Bond  for  the  Payment  of  Money;  Col- 
lection of  Money;  Condemnation  Mon- 
ey; Contract  for  Payment  of  Money; 
Current  Money;    Lawful  Money;  Pub- 
lic Money;   Purchase  Money;  Right  to 
Becover  Money;   Smart  Money;  Suit 
Money ;  Sum  of  Money. 
Earnest  money,  see  Earnest 
My  moneys,  bonds,  etc.,  see  My, 
Proceeds  as  money,  see  Proceeds. 
Raise  money,  see  Baise. 
See,  also,  Lawful  Currency. 

In  legal  acceptation,  the  word  *'money'' 
means  current  metallic  coins.  Block  v.  State, 
44  Tex.  620,  622. 

The  word  ''money,"  in  its  most  strict  and 
technical  sense,  means  coined  metal,  usually 
gold  or  silver,  upon  which  the  government 
stamp  has  been  impressed  to  indicate  its 
value,  but  in  its  more  popular  use  it  imports 
any  currency,  tokens,  bank  notes,  or  other 
circulating  medium  in  general  use  as  the 


representative  of  value.    Kennedy  ▼.  Briere^ 

45  Tex.  305,  309. 

''Money,"  in  its  strict  technical  sense,  is 
coined  metal,  gold  or  silver,  on  which  the 
government  stamp  has  been  impressed  to  in- 
dicate its  value;  but  in  its  more  popular 
sense  any  currency  token,  bank  notes,  or  oth- 
er circulating  medium  in  general  use  as  the 
representative  of  value  is  money,  and  the 
word  designates  the  whole  volume  of  the  me- 
dium of  exchange,  regardless  of  its  charM- 
ter  or  denomination.  Johnson  v.  State,  52 
South.  652,  167  Ala.  82,  140  Am.  St  Bep.  19. 

"'Money,'  in  the  constitutional  sense, 
means  coins  of  gold  and  silver  fabricated  and 
stamped  by  authority  of  law  as  a  measure  of 
value,  pursuant  to  the  power  vested  in  Con- 
gress by  the  Constitution.  Coins  of  copper 
may  also  be  minted  for  small  fractional  cir- 
culation, as  authorized  by  law  and  the  us- 
age of  the  government  for  eighty  years." 
Legal  Tender  Cases,  12  WalL  (79  U.  S.)  457, 
687,  20  L.  Ed.  287. 

"While  gold  coin  is  in  one  sense  'money,' 
it  is  in  another  an  article  of  merchandise." 
Gregory  v.  Morris,  96  U.  S.  619,  625,  24  L. 
Ed.  740. 

The  word  "money,"  in  reasonable  and 
colloquial  use,  signified  whatever  customarily 
passed  current  as  a  medium  of  exchange  and 
commerce,  and  was  not  necessarily  confined 
to  coined  metals.  Clawson  v.  State,  109  N. 
W.  578,  579,  129  Wis.  650,  116  Aol  St  Rep. 
972,  9  Ann.  Cas.  966  (citing  State  v.  Enbe,  20 
Wis.  217,  91  Am.  Dec.  390). 

"Money"  includes  "whatever  is  lawfully 
and  actually  current  in  buying  and  selling, 
of  the  value  and  as  the  equivalent  of  coin." 
State  V.  Quackenbush,  108  N.  W.  953,  955,  9S 
Minn:  515. 

"Money"  is  a  generic  term,  and,  as  com- 
monly understood,  is  anything  that  circulates 
as  the  ordinary  medium  of  exchange  in  buy- 
ing and  selling  property.  State  v.  Finnegan, 
103  N.  W.  155,  157,  127  Iowa,  286,  4  Ann. 
Cas.  628. 

"Money"  is  the  medium  of  exchange  es- 
tablished by  law,  as  well  as  by  custom  among 
men  and  nations,  and  to  perform  its  functions 
it  must  circulate  freely,  unembarrassed  by 
suspicion  or  inquiry  as  to  its  ownership  by 
him  who  tenders  it  in  payment  of  a  d^t, 
or  in  any  transaction  where  its  use  is  requir- 
ed or  permitted;  and,  unless  the  one  by 
whom  it  is  received  in  any  such  transaction 
actually  knows  at  the  time  that  It  is  not  the 
money  of  him  from  whom  it  is  received,  it 
becomes  his  absolutely,  and  he  is  not  liable 
to  him  who  was  its  real  owner  before  he  re- 
ceived it,  even  though  it  were  stolen,  either 
for  the  specific  money  received  or  its  value. 
Young  V.  Pecos  County,  101  S,  W.  1055,  1058. 

46  Tex.  Civ.  App.  319. 

The  term  "money"  or  "moneys,"  as  cised 
in  Acts  1895,  p.  3,  c  4322,  (  5,  providing  fur 
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the  taxation  of  property/  means  gold  and 
sUver  coin.  United  States  treasury  and  bank 
notes,  legal  tender,  and  all  other  forms  of 
currency,  and  every  deposit  which  any  per- 
son owning  the  same  or  holding  in  trust  and 
residing  in  the  state  is  entitled  to  withdraw 
in  money  on  demand.  Hunt  y.  Turner,  45 
South.  509,  518,  64  Fla.  654. 

Laws  1903,  c.  73,  §  1,  fixing  a  system  of 
public  revenue,  defines  the  term  "money''  as 
including  all  kinds  of  coin  and  all  kinds  of 
paper  issued  by  or  under  the  authority  of  the 
United  States  circulating  as  money,  whether 
deposited  in  a  bank  or  elsewhere.  State  ex 
rel.  Palmer  v.  Fleming,  97  N.  W.  1063,  1066, 
70  Neb.  529. 

As  used  in  Laws  1901,  p.  166,  {  2,  pro- 
hibiting the  conduct  of  games  of  chance  for 
"money,**  checks,  credits,  or  any  representa- 
tive of  value,  or  for  any  property  or  thing 
whatever,  the  word  "money"  includes  all 
money.  State  v.  Woodman,  67  Pac.  1118, 
1120,  26  Mont  348. 

In  Rev.  St  S  5209,  which  makes  it  a 
criminal  offense  for  any  officer  or  agent  of  a 
national  bank  to  embezzle,  abstract,  or  will- 
fnlly  misapply  "any  of  the  moneys,  funds, 
or  credits  of  tie  association,"  the  word  "mon- 
eys** refers  to  the  currency  or  circulating 
medium  of  the  country.  United  States  v. 
Smith,  152  Fed.  542,  543  (citing  United  States 
V.  Greve,  65  Fed.  489). 

As  1mgs»e6 

See  Baggage. 

As  cash 

"Money  or  money's  worth'*  means  cash  or 
its  equivalent  Gillett  v.  Chicago  Title  & 
Trust  CJo.,  82  N.  B.  891,  904,  230  111.  373. 

The  word  "money"  in  a  will,  whereby  a 
wife  gave  to  her  husband  certain  personalty, 
"money,  securities  for  money,  evidences  of 
debt,  and  of  title  and  accounts,'*  etc,  does  not 
include  the  amount  received  by  the  wife  un- 
der a  will  executed  about  nine  years  after 
tbe  will  of  the  wife,  who  died  before  the 
amount  of  her  share  in  testatrix's  estate  was 
ascertained,  so  that  the  right  of  the  executor 
of  the  wife  at  the  time  of  her  death  was 
merely  a  chose  in  action ;  the  word  "money" 
covering  only  cash  or  money  on  deposit,  un- 
less the  context  gives  it  a  more  extended 
meaning.  In  re  Hendrickson,  125  N.  Y.  Supp. 
309,  313,  140  App.  Div.  388. 

The  word  "money"  in  its  popular  sense 
signifies  cash  or  its  equivalent,  used  as  a  cir- 
culating medium,  as  in  its  generic  sense  it  is 
not  confined  to  coin,  but  includes  everything 
which  by  common  consent  is  made  to  repre- 
sent property  and  passes  currently,  such  as 
gold  and  silver  coins  and  the  various  kinds  of 
paper  money  Issued  by  the  federal  govern- 
ment People  v.  Clark,  99  N.  E.  866,  868,  256 
IlL  14,  Ann.  Ca&  1913E,  214, 

As  dMttel 

See  ChatteL 


As  oreditfl 

See  Credits. 
As  debt 

See  Debt 
As  coods 

See  Goods. 
As  legAl  tender 

The  word  "money,"  as  used  in  statutes  de- 
fining embezzlement  or  larceny,  means  only 
what  is  legal  tender.  State  v.  Mispagel,  106 
S.  W.  513,  516,  207  Mo.  557  (quoting  and 
adopting  Bish.  St  Crimes,  §  346). 

As  all  personal  estate 

"The  term  'money*  can  be  used  in  a  re- 
stricted, and  also  in  an  enlarged,  sense.  In 
one  it  is  a  standard  of  value  or  medium  of 
exchange  stamped  by  government  authority; 
and  in  the  other,  in  addition  to  this,  it  in- 
cludes stocks,  bonds,  and  other  personal  se- 
curities of  an  investment  nature.'*  Testatrix, 
after  certain  bequests,  gave  certain  person- 
alty to  one  H.  and  all  "money"  remaining 
after  payment  of  debts.  Testatrix  left  per- 
sonalty amounting  to  about  $5,000  and  real 
estate  worth  $1,500.  When  she  made  the 
will  she  had  $400  in  money,  and  |327  ut  the 
time  of  her  death.  After  paying  expenses, 
debts,  and  legacies,  the  personal  estate,  con- 
sisting of  furniture,  mortgages,  and  railroad 
stocks,  amounted  to  $3,839.  The  real  estate 
which  was  not  devised  was  inherited  by  her 
brother.  Held,  that  what  remained  of  her 
personal  estate  passed  by  the  will  to  H.  In 
re  Blackstone's  Estate,  95  N.  Y.  Supp.  977, 
980,  47  Misc.  Rep.  538. 

As  property 

Money  as  property,  see  Property;    Per- 
sonal Property. 

Testatrix,  after  making  bequests,  gave 
the  remainder  of  her  estate  to  her  sister  B., 
and  then  provided  that  if  3-  predeceased  her, 
half  of  all  "moneys"  belonging  to  her  estate 
should  be  paid  to  a  society,  and  the  other 
half  should  be  divided  among  certain  persons, 
who  included  all  who  would  have  taken  un- 
der the  intestacy  laws.  Held,  that  the  word 
"moneys*'  was  used  in  tbe  sense  of  property, 
of  whatever  nature,  without  which  meaning 
there  would  be  a  partial  intestacy.  Mt 
Holly  Safe  Deposit  &  Trust  Co.  v.  Deacon,  81 
Ati.  356,  357,  79  N.  J.  Eq.  120. 

Bank  bills  or  notes 

"Doubtless  the  word  'money*  is  often  used 
as  applicable  to  other  media  of  exchange 
than  coin.  Bank  notes  lawfully  issued  and 
actually  current  at  par  in  lieu  of  coin  are 
treated  as  money,  because  flowing  as  such 
through  the  channels  of  trade  and  commerce 
without  question,**  Woodruff  v.  Mississippi, 
16  Sup.  Ct  820,  162  U.  S.  291,  300,  40  L.  Ed- 
973. 

Under  Pen.  Code  1895,  art  945,  of  the 
I  chapter  on  "Swindling,**  which  provides  that 
I  "within  the  meaning  of  money  as  used  in  this 
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chapter  are  Included  also  bank  bills  or  other 
circulating  medium  current  as  money,"  an 
indictment  for  swindling,  alleging  current 
money,  includes  bank  bills,  as  well  as  United 
States  treasury  notes.  Baxter  v.  State,  105 
S.  W.  195,  61  Ter.  Cr.  R.  57a 

Bonds,  notes,  and  mortsaBos 

The  word  ''money"  in  its  usual  meaning 
signifies  gold,  silver,  or  paper  money  used  as 
a  circulating  medium  of  exchange,  and  does 
not  include  notes,  bonds,  eyidence  of  debt,  or 
other  property,  and  such  usual  meaning 
should  be  given  it  when  used  in  a  will,  unless 
it  appears  from  construing  the  entire  will 
that  testator  intended  it  to  include  bonds  and 
other  securities.  Pohlman  v.  Pohlman,  150 
S.  W.  829,  830,  150  Ky.  679. 

Railroad  bonds  deposited  in  a  Circuit 
CJourt  as  collateral  security  by  its  order,  and 
kept  in  a  bank  vault  to  which  the  derk  kept 
the  key,  are  not  "money,"  and  the  clerk  is 
not  entitled  to  a  commission  thereon,  under 
Rev.  St.  i  828,  when  by  order  of  the  court  he 
takes  them  from  the  bank  and  surrenders 
them  to  the  depositor;  nor  is  there  any  au- 
thority outside  of  the  statute  for  the  allow- 
ance of  such  a  commission.  Michigan  Cent 
R.  Co.  V.  Harsha,  134  Fed.  217,  221,  67  a  C. 
A.  145. 

A  conditional  sale  contract  required  pay- 
ment in  10  days  either  in  cash  or  notes,  de- 
claring that  all  notes  and  open  accounts  shall 
be  drawn  payable  at  Oklahoma  City,  with  10 
per  cent  attorney's  fees,  and  that  on  default 
in  any  installment  the  seller  might  consider 
the  entire  indebtedness  due ;  the  title  to  the 
goods  to  remain  in  the  seller  until  the  price 
had  been  paid  in  money.  Held,  that  the  word 
money"  was  used  in  contradistinction  to 
notes,"  and  did  not  include  notes,  so  that 
the  acceptance  of  notes  did  not  constitute  a 
payment  vesting  title  in  the  buyer.  In  re 
Oray,  170  Fed.  688,  643. 

The  provision  of  a  contract  of  sale  that 
the  title  shall  remain  in  the  vendor  until  the 
price  is  paid  'In  money"  is  not  complied  with 
by  the  giving  of  a  note  for  the  price,  and, 
while  the  giving  of  the  note  may  be  presump- 
tively a  payment  of  tfie  price,  It  is  not  a  pay- 
ment "in  money."  Anderson  Carriage  Co.  v. 
Hartley,  67  Atl.  567,  569,  102  Me.  492. 

Clieoks,  drafts,  and  otber  Mils  of  en- 
obanco 


it. 


it 


"A  check  is  a  mere  order  for  so  much 
money  to  the  credit  of  the  drawer  In  the 
bank  or  drawee,  which  it  is  bound  to  honor 
wh^i  made  in  form  and  properly  presented." 
Where  an  indictment  charged  the  larceny 
of  money,  proof  of  the  taking  of  a  check  on 
which  the  money  was  obtained  was  not  a 
variance;  and  where  defendant  married  a 
woman  In  pursuance  of  a  scheme  to  procure 
certain  money  which  she  had  on  deposit  in 
bank,  and  later  procured  a  check  for  the 
money  on  representations  that  he  would  use 
the  money  in  making  an  investment  for  her, ' 


he  was  guilty  of  larceny.  Hunt  t.  State, 
79  S.  W.  769,  772,  72  Ark.  241,  65  L.  R.  A. 
71,  105  Am.  St  R^.  34,  2  Ann.  Gas.  33. 

Where  a  draft  Is  obtained  by  false  pie- 
tenses  in  Wisconsin,  but  is  paid  in  Iowa,  tbe 
crime  of  obtaining  "money"  by  false  pretene- 
es  in  violation  of  Rev.  St.  1898,  i  4423,  is  com- 
mitted in  Iowa,  and  a  prosecution  therefor 
can  only  be  maintained  there;  Bates  t. 
State,  103  N.  W.  251,  254^  124  Wis.  612,  4 
Ann.  Cas.  365. 

A  bill  of  exchange  Is  not  "money"  Dor 
legal  tender.  United  States  Health  ft  Acd- 
dent  Ins.  Co.  v.  Clark,  83  N.  BL  760,  762,  41 
Ind.  App.  345. 

Debts  and  eredlts 

The  term  "money,"  in  a  gift  to  testa- 
trix's husband  for  life,  and  thereafter  over 
to  another,  of  "all  the  money  that  may  be 
in  the  hands  of  my  said  husband  as  trustee. 
for  me  at  my  decease,*'  includes  a  debt  to 
him  as  trustee  for  money  of  the  trust  fond 
which  he  has  loaned  out  Dillard  ▼.  Dillard, 
34  S.  B.  60,  61,  62,  97  Ya.  434. 

Issuance  of  bonds  by  a  corporation  for 
antecedent  debts  is  not  issuance  for  "money, 
labor,  or  property,"  etc.,  within  St  Wis.  18^ 
§  1753,  which  prohibits  issuanoe  for  other 
purposes.  Nichols  v.  Waukesha  Canning  Co., 
195  Fed.  807,  812. 

Deposits  in  1»ank 

Under  Rev.  Civ.  St  art  5064,  defining 
"money,"  as  used  in  the  provisions  relating 
to  taxes^  to  include  deposits  which  the  owner 
is  entitled  to  withdraw  in  money  on  demand, 
an  indictment  for  perjury  in  falsely  listing 
the  amount  of  money  deposited  tn  a  bank  is 
Insufilcienty  which  does  not  allege  that  tbe 
money  was  payable  on  demand.  Parker  ▼• 
State  (Tex.)  69  S.  W.  75,  76. 

The  word  "money,"  in  embezzlement 
statutes  relating  to  public  funds,  is  used  In 
a  generic,  and  not  in  a  specific  sense,  vis^ 
it  includes  all  actual  moneys,  credits,  and 
funds  of  every  kind  belonging  to  the  public, 
so  that,  where  accused  was  charged  with 
an  embezzlement  of  money,  proof  of  the  tak- 
ing of  public  funds  deposited  in  a  bank  on 
general  deposit,  by  means  of  drawing  check? 
on  the  deposit,  did  not  constitute  a  variance. 
Territory  v.  Hale,  81  Paa  583,  585,  13  N.  M. 
181,  13  Ann.  Cas.  55L 

The  word  "money,"  defined  in  Revenue 
Laws  1903,  p.  389,  c.  73,  {  4,  as  including  *'all 
kinds  of  coin,  all  kinds  of  paper  Issued  by  or 
under  the  authority  of  the  United  States  and 
circulating  as  money  whether  In  possessioD 
or  deposit  in  bank  or  elsewhere,"  includes 
"money"  on  general  deposit  in  a  bank  upon 
certificates  of  deposit  payable  on  demand, 
and  not  a  credit  against  which  the  depositor's 
indebtedness  can  be  offset  White  v.  City  ot 
Lincoln,  112  N.  W.  369,  370,  79  Neb.  153  (cit- 
ing Crltchfleld  v.  Nance  County,  110  N.  V. 
538,  77  Neb.  807). 
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Berenue  Act  1903,  8  4,  proridlng  that  tli« 
word  "money,"  as  used  Iq  the  act  for  the  pu]> 
pose  of  listing  for  taxation  shall  in^ude 
money  deposited  in  bank  or  elsewhere,  is  in- 
tended to  include  money  on  general  deposit 
in  a  bank.  Orlt(±field  y.  Nance  County,  110 
N.  W.  588,  77  Neb.  807. 

Real  estate 

The  term  "money,"  when  used  to  desig- 
nate the  property  embraced  In  a  residuary 
clause,  is  sufficient  to  include  real  estate. 
Prison  Association  of  Virginia  y.  Russell's 
Adm'r,  49  S.  E.  966,  968,  103  Ya.  563  (citing 
Schouler,  WiUs  [3d  Ed.]  i  622). 

Testator's  children  signed  an  instrument 
acknowledging  having  received  from  their  fa- 
ther *'divers  sums  of  money  and  other  proper- 
ty," which  he  desired  acknowledged  in  order 
thai  no  misunderstanding  or  confusion  might 
result  Id  the  settlement  of  his  estate.  Subse- 
quently two  of  the  children  signed  an  instru- 
ment acknowledging  that  since  executing  the 
above  instrument  they  had  received  certain 
real  estate  as  an  advancement,  and  consent- 
ing that  the  value  of  the  same,  as  fixed  at  a 
certain  sum  set  opposite  their  names  therein, 
"may  be  deducted  from  any  share  we  may 
become  entitled  to"  in  his  estate.  The  will 
directed  *i:hat  the  sums  of  money  which  I 
have  advanced  and  which  I  may  hereafter 
advance  to  my  children  shall  be  considered  as 
advances  and  diarged  against  each;  *  *  * 
soch  advances  and  payment  of  money  shall 
be  taken  out  of  their  respective  shares." 
Held,  that  the  conveyances  of  land  to  the  two 
sons  were  to  be  deemed  *'sums  of  money,"  or 
'"advances  and  payment  of  money,"  within 
the  Intention  of  the  will.  Vreeland  v.  Vree- 
land,  56  Ati.  1089,  1092,  65  N.  J.  Eq.  668;  Id., 
50  Ati.  1118,  66  N.  J.  Eq.  454. 

» 

State  bank  notes,  ete* 

Bank  paper  is  not  ''money,"  and  hence  an 
action  by  petition  which  is  allowed  to  be 
brought  on  a  bond  or  note  for  the  direct  pay- 
ment of  money  only,  would  not  He  upon  a 
note  payable  '^  the  money  of  this  state," 
if  it  is  Intended  thereby  to  make  the  note 
payable  in  the  bank  paper  issued  by  author- 
ity of  the  state.  Chambers  v.  George,  15  Ky. 
(5  litt)  335,  836. 

"Bank  notes  payable  to  the  bearer  (or 
when  payable  to  order,  indorsed  in  blank) 
pass  in  the  ordinary  intercourse  and  busi- 
ness oiC  life  as  'money,'  and  circulate  and  are 
treated  as  money.  They  are  not,  indeed,  in 
a  legal  and  exact  sense,  money;  but,  for 
coDunon  purposes,  they  possess  the  attributes 
and  perform  the  functions  of  money."  Bris- 
coe V.  Commonwealth  Bank,  U  Pet.  (36  U.  S.) 
257,  330,  9  L.  Ed.  709. 

Stoek 

Certiflcates  of  stock  in  a  bank  on  which 
only  60  per  cent  has  been  paid,  and  which 
were  held  by  the  bank  as  security  for  the  bal- 
ance, are  not  moneys,  funds,  or  credits  of  the 


hank  within  Free  Banking  Act,  S  30  (Rev.  8L 
I  3821— -85),  making  it  an  offense  for  an  of- 
ficer of  a  bank  to  embezzle  moneys,  funds, 
or  credits  of  the  bank.  State  v.  Davis,  96 
N.  B.  1022,  1025,  85  Ohio  St  43. 

MOmST  AFPLIOABU: 

A  complaint  in  an  action  by  a  subcon- 
tractor to  foreclose  a  mechanic's  Hen  and  for 
a  personal  Judgment,  which  alleges  that  plain- 
tiff contracted  with  a  third  person  to  furnish 
materials  for  a  building  on  premises  of  de- 
fendant, that  he  furnished  materials  and  re- 
ceived a  part  of  the  price,  that  the  third 
person,  for  the  balance,  executed  an  order  on 
defendant  to  deduct  from  the  final  payment 
a  specified  sum  and  pay  the  same  to  the  sub- 
contractor for  goods  delivered  and  to  be  de- 
livered by  him,  that  the  owner  accepted  the 
order,  that  at  the  time  of  the  acceptance  of 
the  order  a  contractual  relation  existed  be- 
tween the  third  person  and  defendant  who 
had  in  his  possession  money  belonging  to  the 
third  person,  that  said  money  is  in  the  hands 
of  defendant  applicable  to  the  payment  of 
the  order,  charges  facts  disclosing  the  exist- 
ence of  a  fund  against  which  the  order  was 
directed  and  states  a  cause  of  action  as 
against  a  motion  to  dismiss  treated  as  a  de- 
murrer, and  any  defect  in  the  complaint 
must  be  reached  by  motion  to  make  it  more 
definite  and  certain;  the  term  "money  ap- 
plicable" meaning  mouey  which  one  is  en- 
titied  to  have  applied  in  payment.  Wood 
Mfg.  &  Realty  Co.  of  Long  Island  v.  John- 
stone, 133  N.  T.  Supp.  422,  424,  148  App.  Div. 
747. 

MOmST  AT  IXTEREST 

The  phrase  "money  at  interest"  includes 
all  forms  of  interest-bearing  securities, 
whether  represented  by  bonds,  notes,  or 
otherwise,  unless  the  contrary  appears  from 
the  assessment  itself.  Sweetsir  v.  Chandler, 
56  Aa  584,  586,  98  Me.  145. 

The  phrase  "money  at  interest,"  as  used 
in  Rev.  St  c.  9,  |  5,  Imposing  taxes  on  all 
obligations  for  money  or  other  property, 
"money  at  interest,'*  and  debts  due  the  person 
to  be  taxed  more  than  they  are  owing,  is 
embraced  in  the  word  "debts,"  and  therefore 
the  amount  which  the  person  to  be  taxed  is 
indebted  is  to  be  deducted  from  money  which 
he  has  at  interest  Taylor  v.  Inhabitants  of 
Town  of  Caribou,  67  Ati.  2,  8,  4,  102  Me.  401, 
10  Ann.  Cas.  1080. 

Petitioners  purchased  land  by  contract 
providing  for  delivery  of  deed  in  escrow,  to 
be  delivered  with  possession  of  the  prop^ty 
on  complete  payment  of  the  purchase  price,  to 
be  paid  in  installments,  the  last  at  the  op- 
tion of  the  vendor,  at  one  of  two  certain 
times.  It  was  also  provided  that  on  install- 
ments paid  the  purchaser  should  be  allowed 
4^  per  cent  interest  in  the  final  settiement. 
Held  that  when  the  purchasers  paid  install- 
ments, ownership  of  the  money  passed  to  the 


MONET  AT  INTEREST 


428      MONEY  IN  THE  HANDS  OF  BANK 


vendors,  and  that  the  arrangement  for  pay- 
ment of  4%  per  cent,  on  it  was  not  strictly 
as  interest  on  money  belonging  to  them,  so 
that  they  were  not  taxable  thereon  as 
"money  at  Interest."  Williams  v.  City  of 
Boston,  94  N.  E.  808,  809,  208  Mass.  497. 

Where  plaintiff  advanced  money  to  the 
purchasers  of  real  estate  under  a  bond  from 
the  owner,  under  an  arrangement  whereby 
the. land  was  deeded  to  plaintiff  on  an  un- 
derstanding that  he  would  convey  to  the 
purchasers  under  the  bond  on  the  payment 
to  him  of  the  amount  advanced  and  interest, 
and  plaintiff  gave  a  bond  binding  himself  to 
convey,  and  to  those  to  whom  the  bond  was 
given,  gave  no  note,  but  promised  to  pay 
plaintiff  the  amount  advanced,  plaintiff  was 
properly  taxed  on  the  amount  under  a  stat- 
ute subjecting  "money  at  interest"  to  tax- 
ation. Glidden  v.  Town  of  Newport,  66  Atl. 
117,  118,  74  N.  H.  207. 

MOKET  DECREE 

An  ordinary  real  estate  mortgage  fore- 
closure proceeding  is  in  part  at  least  other 
than  a  "money  decree"  within  Gen.  St  1906, 
§§  1701,  1909,  regulating  supersedeas  bonds. 
State  ex  rel.  Purvis  v.  Palmer,  48  South. 
638,  57  Fla.  541. 

MONET  DEI.IVEBED 

An  advance  of  money  by  discounting  a 
church  order  for  $150  for  decedent  was  a  de- 
livery of  money,  within  section  4187,  St  1898, 
providing  that  book  account  entries  of  items 
of  "money  delivered,"  at  one  time  exceeding 
$5,  are  inadmissible  to  prove  the  account 
Dohmen  v.  Blum's  Estate,  119  N.  W.  349,  350, 
137  Wis.  560. 

MOHET  DEMAND  ON  CONTRACT 

As  defined  by  Rev.  St.  1852,  the  phrase 
"money  demands  on  contracts,"  when  used  in 
reference  to  an  action,  means  any  action  aris- 
ing out  of  contract,  where  the  relief  demand- 
ed is  the  recovery  of  money.  State  v.  Mu- 
tual Life  Ins.  Co.  of  New  York,  93  N.  E.  213, 
218,  175  Ind.  59,  42  L.  R.  A.  (N.  S.)  256. 

MONET  DEPOSITED  IN  BANK 

« 

The  expression  "money  deposited  in 
bank,"  as  used  in  section  4  of  the  revenue 
act  of  1903  (Comp.  St.  1903,  p.  1283),  is  in- 
tended to  include  money  on  general  deposit 
in  bank.  Gritchfield  v.  Nance  CJounty,  110 
N.  W.  538,  77  Neb.  807. 

MONET  DISBUItSED 

Where  pledgees  of  collateral  by  the  bank- 
rupt were  entitled  to  sell  the  same  at  public 
or  private  sale  without  notice  to  the  pledgors, 
and  apply  the  proceeds  to  the  payment  of 
their  liabilities,  and  in  one  case  the  pledgee 
was  authorized  to  buy  the  securities  pledged 
free  from  any  right  or  equity  of  redemption 
in  the  pledgors,  but  after  bankruptcy  the 
trustee  was  permitted  to  sell  the  securities 
free  from  lien  on  payment  of  the  debts  by  the 


pledgees  when  the  securities  were  delivered 
to  the  purchaser,  on  which  sale  the  trustee 
received  a  balance  of  $3,802.87,  representing 
the  bankrupt's  equity  in  the  securities,  such 
sum,  and  not  the  price  secured  from  the  pur- 
chaser, was  the  "moneys  disbursed,"  within 
Bankr.  Act  July  1,  1898,  c  541,  8  48,  as 
amended  by  Act  June  25,  1910,  c.  412,  {  9,  on 
whidi  commissions  were  to  be  allowed.  In 
re  Meadows,  199  Fed.  304,  306. 

MONET  HAD  AND  RECEIVED 

See  Assumpsit  for  Money  Had  and  Re- 
ceived. 

Action  for,  as  equitable  action,  see  Equi- 
table Action. 

The  action  for  "money  had  and  recdf- 
ed"  rests  on  an  implied  promise,  and  may  be 
maintained  against  the  person  who  has  re- 
ceived money  from  plaintiff,  or  from  a  third 
person,  under  such  circumstances  that.  In  eq- 
uity and  good  conscience,  he  should  not  re- 
tain it.  Jackson  y.  Creek,  94  N.  E.  416,  418, 
47  Ind.  App.  541. 

The  action  for  "money  had  and  receiv- 
ed" is  governed  by  equitable  principles,  and 
generally  lies  whenever  one  person  bas  re- 
ceived money  belonging  to  another  which  in 
Justice  and  good  conscience  should  be  return- 
ed. Stout  V.  Oarruthersvllle  Hardware  Go^ 
110  S.  W.  619,  621, 131  Mo.  App.  520. 

"The  action  for  'money  had  and  receiv- 
ed' lies  to  recover  money  to  which  plaintiff  is 
entitled,  and  which  in  Justice  and  equity  the 
defendant  ought  to  reftind  to  the  plaintiff, 
and  which  defendant  cannot  with  a  good 
conscleuce  retain."  Whittle  v.  Whittle,  91 
Paci  170,  172,  5  Cal.  App.  696  (citing  Bouv. 
Law  Diet). 

"The  count  for  *money  had  and  receiv-, 
ed'  is  a  very  important  one,  and  in  some  re- 
spects differs  from  all  other  common-law  ac- 
tions. It  is  a  sort  of  connecting  link  between 
law  and  equity,  and  by  the  use  of  the  very 
convenient  fiction  of  an  implied  promise  this 
count  will  lie  to  recover  any  money  which 
defendant  has  received,  or  in  any  manner  ob- 
tained possession  of,  which  in  equity  and 
good  faith  and  conscience  he  ought  to  pay 
over  to  plaintiff."  Montgomery  v.  Wise,  120 
S.  W.  100,  103,  138  Mo.  App.  176  (quothig  and 
adopting  Green  &  Myer,  Missouri  Prac.  &  PL 
S  256). 

MONET  IN  ANT  BANK 

All  money  in  any  bank,  see  AIL 

MONET  IN  THE  HANDS  OR  POSSES- 
SION OF  BANK 

Money  deposited  in  a  savings  bank  is 
"money  or  other  property  in  the  hands  or 
possession"  of  the  banls,  within  the  meaning 
of  Gen.  St.  1902,  |  1019,  providing  for  ac^ 
tions  in  the  nature  of  bills  of  interpleader. 
Brown  v.  Clark,  68  AtL  1001,  1005,  80  CXnuk 
419. 
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MONET  JUDGMENT 

"Money  judgment,"  as  used  in  Code  Oiv. 
Proc.  §  685,  providing  that,  in  all  cases  oth- 
er than  for  the  recovery  at  a  money  judg- 
ment, the  judgment  may  be  enforced  or  car- 
ried into  execution  after  the  lapse  of  five 
years  from  the  date  of  its  entry,  etc.,  in- 
clades  a  decree  allowing  a  certain  sum  to  a 
commissioner  in  partition  for  services  and 
expenses,  and  hence  it  cannot  be  enforced 
by  execution  after  Ave  years.  Cortez  v.  Su- 
perior Ck)urt,  24  Pac.  1011,  86  Cal.  274,  21 
Am.  St  Rep.  37. 

A  judgment  foreclosing  a  laborer's  lien 
and  directing  a  sale  is  not  a  "money  judg- 
ment" within  Rev.  St  1887,  i  4810,  providing 
tbat  on  appeal  from  a  judgment  directing  the 
payment  of  money,  appellant,  to  stay  pro- 
ceedings, must  give  a  bond  in  double  the 
amount  of  the  judgment.  Naylor  &  Norlln  v. 
Lewlston  &  S.  B.  Electric  Ry.  Ck>.,  95  Pac. 
827,  828,  14  Idaho,  722. 

A  judgment  ordering  a  party  to  pay  a 
specific  sum  into  court,  and  authorising  the 
adverse  party  to  withdraw  it  as  soon  as 
paid,  is  a  judgment  for  the  payment  of  mon- 
ey, within  Civ.  Code  Prac.  §  764,  providing 
that,  on  the  affirmance  of  a  judgment  "for 
tlie  payment  of  money,"  the  collection  of 
which  has  been  superseded,  10  per  cent  dam- 
ages on  the  amount  superseded  shall  be 
awarded  against  appellant  Motion  for  as- 
sessment of  damages  on  supersedeas,  99  S. 
W.  305,  sustained.  Robinson-Norton  &  Co.  v. 
Corsicana  Cotton  Factory,  102  S.  W.  869, 
870,  126  Ky.  75,  U  L.  R.  A.  (N.  S.)  723,  16 
Ann.  Cas.  770. 

A  judgment  for  alimony  is  a  ''judgment 
for  a  sum  of  money  only,"  within  Code  Civ. 
Proc.  S  1913,  providing  that  an  action  on  a 
judgment  for  a  sum  of  money  only  cannot 
be  maintained  between  the  original  parties 
unless  10  years  have  elapsed  since  the  dockr 
eting  of  the  judgment  Shepherd  v.  Shep- 
herd, 100  N.  Y.  Supp.  401,  402,  51  Misc.  Rep. 
4ia 

An  application  for  foreclosure  of  a  ven- 
dor's lien  on  realty  in  which  personal  judg- 
ment is  rendered  against  defendant,  with  a 
decree  directing' the  sale  and  application  of 
the  proceeds,  is  not  a  judgment  directing  the 
payment  of  money  within  Rev.  Codes  1905,  i 
7209,  providing  that,  to  stay  execution  pend- 
ing appeal  from  such  a  judgment,  appellant 
must  furnish  a  bond  conditioned  to  pay  the 
amount  of  the  judgment;  but  the  bond  re- 
quired is  defined  by  Rev.  Codes  1905,  i  7212, 
conditioned  that  appellant  will  not  commit  or 
suffer  waste  and  if  the  judgment  is  affirmed 
will  pay  the  value  of  the  property  pending 
the  appeal.  Schafer  v.  Olson  (N.  D.)  182  N. 
W.  645,  647. 

Civ.  Code  Prac.  §  764,  provides  than  on 
the  afflnnaxioe  or  dismissal  of  an  appeal  from 
a  judgment  for  the  payment  of  money,  the 
collection  of  which  has  been  superseded,  10 


per  cent  damages  on  the  amount  superseded 
shall  be  awarded.  Held,  that  a  judgment  re* 
quiring  appellant  to  execute  a  deed  to  cer- 
tain real  estate  on  payment  of  the  pclce  pur* 
suant  to  a  contract  of  sale,  and  if  appellant 
failed  to  do  so  that  the  court  commissioner 
execute  the  deed,  and  that  a  writ  of  posses- 
sion be  issued  on  behalf  of  appellee,  was  not 
a  judgment  for  the  payment  of  money;  and 
hence,  on  the  dismissal  of  an  appeal  on  which 
the  judgment  had  been  superseded,  appellee 
was  not  entitled  to  damages.  Maret  v.  San- 
ders, 182  S.  W.  552,  141  Ky.  366. 

MOKET  LEHT 

Money  deposited  in  a  bank  in  New  York 
at  interest  and  subject  to  check  constitutes 
"money  lent"  to  the  banker,  within  Civ.  Code 
La.  art  8538  (3503),  requiring  actions  for 
the  payment  of  money  lent  to  be  brought 
within  three  years.  Schinottl  v.  Whitney, 
130  Fed.  780,  781  (quoting  Morse^  Banks,  8 
298). 

MOWET  LOANED  AVD  INVESTED 

A  note  and  mortgage  taken  in  exchange 
for  property  is  not  ''money  loaned  and  in- 
vested,'* wittiln  Oobbey's  Ann.  St  1908,  §  10,- 
427,  but  is  a  credit  from  which  the  holder 
may  deduct  the  just  debts  by  him  owing  at 
the  time  of  making  his  tax  return.  Oleson  v. 
Cuming  County,  116  N.  W.  783,  784,  81  Neb. 
209. 

"Money  loaned  or  Invested,'*  within  the 
ordinary  meaning  of  the  term,  is  money  or 
capital  laid  out  with  a  view  of  obtaining  a 
profit  or  income  therefronL  The  fact  that  a 
fund  in  question  has  assumed  the  form  of 
bonds,  mortgages,  or  other  securities  does  not 
of  itself  fix  its  nature  or  determine  its  use; 
it  is  the  use  to  which  it  is  put  that  deter- 
mines its  character.  Royal  Highlanders  v. 
State,  108  N.  W.  188,  186,  77  Neb.  18,  7  L.  . 
R.  A.  (N.  S.)  880. 

MONET  NE0E88ART  FOB  TBE  JOUB- 
NET 

The  phrase  "money  necessary  for  the 
journey,"  within  the  law  as  to  the  liability  of 
carriers  for  the  loss  of  effects  of  the  passen- 
ger, includes  a  proper,  reasonable,  and  nec- 
essary amount  for  the  plaintiff  to  carry  with 
him  for  his  journey,  taking  into  considera- 
tion his  position  and  circumstances,  the 
length  and  character  of  his  journey,  and  the 
contingencies  and  accidents  that  might  nat- 
urally arise,  and  the  fact  that  he  was  in  a 
foreign  country.  Knieriem  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  96  N.  T.  Supp.  602,  603. 
109  App.  Div.  709  (citing  Fairfax  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  73  N.  T.  167,  29  Am.  Rep. 
119). 

MONET  OF  THE  CITT 

The  power  of  a  dty  to  grade  streets  or 
lay  sewers  or  water  pipes  at  the  cost  of 
abutting  property  is  not  strictly  a  govern- 
mental function,  and  in  the  exercise  of  the 
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power  it  acts  in  its  proprietary  character,  and 
the  money  collected  from  the  abutting  prop- 
erty owners  is  not  "money  of  the  dty"  with- 
in its  charter,  for  it  is  only  money  raised  by 
the  operation  of  a  general  law  that  becomes 
"money  of  the  city,"  or  public  funds,  and  sub- 
ject to  the  charter  provision  as  to  the  deposit 
thereof.  City  of  Seattle  v.  Stlrrat,  104  Paa 
884,  836,  05  WaeOi.  560,  24  L.  B.  A.  (N.  S.) 
12T5. 

MONET  OF  THE  UNXTEB  STATES  ' 

Current  money  of  the  United  States,  see 
Current  Money. 

It  is  held  that  the  term  "money  of  the 
United  States'*  includes  gold,  silver,  and 
treasury  notes  of  the  government  which  are 
by  law  made  legal  tender  for  the  payment  of 
debts  but  not  national  bank  notes.  Johnson 
V.  State,  83  S.  W.  651,  652,  73  Ark.  101  (cit- 
ing MarshaU  v.  State,  75  S.  W.  584,  71  Ark. 
416;  Murphy  v.  Smith,  3  S.  W.  891,  49  Ark. 
37;   Burton  v.  Brooks,  25  Ark.  215). 

The  phrase  "money  or  property  of  the 
United  States,"  in  the  federal  statutes,  relat- 
ing to  embezzlement,  does  not  include  fees 
and  emoluments  received  by  the  clerk  of  a 
federal  district,  court,  and  the  duty  of  a 
(derk  of  a  federal  district  court  to  pay  over 
to  the  United  States  the  surplus  fees  and 
emoluments  of  his  office  which  is  half-yearly 
returned,  or  the  audit  thereof  shown  to  ex- 
ist over  and  above  the  compensation  and  al- 
lowances authorized  by  law  to  be  retained 
by  him,  is  not  governed  by  the  statutes  re- 
lating to  the  embezzlement  of  money  or  prop- 
erty of  the  United  States.  United  States  v. 
Mason,  31  Sup.  Ct.  28,  34,  218  U.  S.  517,  54 
Jm  Ed.  1133. 

MONET  OBBER 

The  terms  "pay  check"  and  "money  or- 
der*' mean  practically  the  same  thing.  Barnes 
V.  State,  35  South.  227,  228,  46  Fla.  96. 

MONET  OBBER  FUNDS 

Rev.  St.  I  4045,  defines  "money  order 
funds"  to  consist  of  all  money  received  for 
the  sale  of  "money  orders,"  including  all  fees 
thereon,  all  money  transferred  from  the  post- 
al revenues  to  the  money  order  funds  to 
the  service  of  the  Post  Office  Department. 
The  term  "sale  of  money  orders"  related  to 
the  executed  transactions,  when  the  money 
order  clerk  at  the  post  office  building  had  sold 
the  money  order  to  an  applicant  and  received 
the  price,  which  then  became  part  of  the 
money  order  funds.  United  States  v.  Mann, 
160  Fed.  552,  554. 

MONET  OWINO 

Code  Civ.  Proc.  i  710,  providing  that  a 
transcript  of  a  judgment  may  be  filed  with 
the  controller  of  the  state  or  auditor  of  any 
municipal  corporation  from  "which  money  is 
owing  to"  the  Judgment  debtor,  whereon  the 
controller  or  auditor  shall  draw  his  warrant 
in  favor  of  the  creditor,  or  pay  so  much 


money  into  court  as  will  cancel  the  JudgmeDt, 
and  which  belongs  to  or  is  owing  to  the  Judg- 
ment debtor,"  applies  to  legislative  officers, 
making  their  salaries  subject  to  the  payment 
of  their  debts ;  salaries  and  wages  of  public 
officers  and  employes  being  included  in  the 
phrases  "money  owing,*'  "money  which  be- 
longs to,**  etc.  Ruperich  v.  Baehr,  75  Pac. 
782,  784,  142*  Cal.  190. 

MONET  PAID 

Under  Const,  art  12,  f  6»  providing  that 
no  corporation  shall  issue  stock,  except  for 
"money  paid**  or  "property  actually  received," 
a  contract  for  the  sale  of  stock,  to  be  paid 
for  in  part  in  cash  and  in  part  by  the  pur 
chaser's  notes,  payable  on  a  future  date,  Is 
ultra  vires,  though  the  notes  are  to  be  in- 
dorsed by  a  solvent  indorser  and  secured  by 
a  pledge  of  the  stock,  since  a  note  is  not 
the  equivalent  of  "money  paid,"  and  slua, 
as  between  the  parties,  a  note  is  mere  evi- 
dence of  indebtedness,  and  Is  not  ''property 
actually  received.**  McCarthy  v.  Texas  Loan 
ft  Guaranty  Co.  (Tex.)  142  S.  W.  96,  07. 

MONET  PAID  IN  FRAUD  OF  OBEDI- 
TOBS 

Rev.  Laws  1902,  c.  118,  f  73,  providing 
every  life  policy  for  benefit  of  a  married  wo- 
man, or  after  its  issue  transferred  to  ber. 
shall  inure  to  her  separate  benefit,  provided 
that,  subject  to  the  statute  of  limitation,  the 
amount  of  premiums  paid  in  fraud  of  cred- 
itors, shall  inure  to  their  benefit  from  Its 
proceeds,  etc.,  gives  to  her  insurance  on  a 
husband's  life,  ori^ally  for  her  benefit  or 
subsequently  transferred  to  her,  whether  w 
not  he  was  insolvent  at  time  of  transfer,  and 
gives  creditors  the  benefit  of  premiums  paid 
by  him  when  insolvent,  subject  to  sudi  stat- 
ute, and  money  paid  by  an  insolvent  as  pre- 
miums on  a  policy  inuring  to  a  third  per- 
son's benefit  as  a  gift  is  "money  paid  in 
fraud  of  creditors";  and  this  is  true  whether 
or  not  such  person  is  his  wife.  Bailey  ▼• 
Wood,  89  N.  E.  149,  153,  202  Mass.  002. 

MONET  PAID  INTO  OOURT 

See  Paid  into  Court 

MONET  RAISED 

A  note  or  bond  would  be  as  strlcUr 
"money  raised**  as  would  a  subscription,  with- 
in the  meaning  of  a  condition  in  a  subscrip- 
tion to  a  church  that  the  church  raise  a  far- 
ther sum  within  a  certain  time.  St  Paurs 
Episcopal  Church  v.  Fields,  72  AtL  145,  isa 
81  Conn.  670. 

MONET  BEOEIVED 

See  Money  Had  and  Received. 

MONET  VAXtnS 

"The  so-called  'money  value*  of  real  or 
personal  property  is  but  a  conveniently  short 
method  of  expressing  the  present  potential 
'usefulness,'  and  'investment*  becomes  mean- 
ingless if  construed  to  mean  what  the  thins 


MONETBD  BUSINESS 


431 


MONBYBD  CORPORATION 


invested  in  cost  generations  ago.  Property, 
whether  real  or  personal,  Is  only  valuable 
when  usefaL  Its  usefalness  commonly  de- 
pends on  the  business  pnrposes  to  whUAk  it 
is  or  may  be  complied  witb.  Such  business 
is  a  living  tbing  and  may  flourish  or  wither, 
appreciate  or  depreciate,  but  whatever  hap- 
pens its  present  usefulness^  expressed  in  nat- 
ural terms,  must  be  its  value."  Consolidated 
Gas  Oow  V.  City  of  New  York,  157  Fed.  849, 
866. 


BUSIHESS 

The  expressions  "moneyed  business^'  or 
"moneyed  man"  are  often  used,  and  in  tbelr 
common  acceptation  and  generally  under- 
stood meaning  are  not  applied  solely  to  the 
business  of  handling  and  loaning  money,  or 
to  a  man  whose  property  merely  consists  of 
money.  A  person  Is  commonly  referred  to  as 
a  moneyed  man  because  of  his  large  pos- 
sessions, yet  those  possessions  may  consist 
exclusively  of  real  estate.  State  v.  Fidelity 
k  Deposit  Co.  of  Maryland,  80  S.  W.  544, 
553,  35  Tex.  Civ.  App.  214. 

MOVETEB  OAPrr All 

Rev.  St.  U.  8.  I  5219,  providing  that 
shares  of  stock  in  national  banks  shall  not 
be  taxed  at  a  greater  rate  than  is  assessed 
on  "other  moneyed  capital"  in  the  hands  of 
individual  citizens  of  the  state,  permits  the 
taxation  of  national  bank  shares,  provided  no 
discrimination  ia  made  against  them  in  favor 
of  stock  of  other  banks  in  competition  with 
national  banks;  the  terms  "other  moneyed 
capital"  being  defined  as  capital  in  corpora- 
tions carrying  on  the  business  of  banking  as 
defined  by  law  and  custom,  and  which  is  em- 
ployed in  competition  with  the  business  of 
national  banks.  Des  Moines  Nat  Bank  v. 
City  of  Des  Moines,  138  N.  W.  707,  708,  163 
Iowa,  386.  The  phrase  "other  moneyed  cap- 
ital" applies  to  such  capital  as  in  its  use 
comes  tnto  competition  with  the  business  of 
banks.  lippincott  v.  Lippincott,  66  AtL  113, 
114,  74  N.  J.  Law,  439. 

Before  a  state  statute  denying  all  right 
in  taxation  to  deduct  debts  from  the  stock 
In  national  banks  assessed  with  taxes,  but 
allowing  deduction  from  other  Investments, 
can  be  held  a  violation  of  Rev.  St.  U.  S. 
I  5219,  prohibiting  a  state  from  taxing  such 
stock  at  a  greater  rate  than  is  assessed  on 
"other  moneyed  capital,"  it  must  appear  that 
snch  other  moneyed  capital  exists  in  such  an 
amount  as  to  operate  as  a  discrimination 
against  such  banks,  and  that  it  is  of  such 
character  as  to  come  In  competition  with 
National  Banka  West  Virginia  Nat.  Bank 
V.  Dunkle,  64  S.  E.  531,  65  W.  Va.  210. 

"The  term  'moneyed  capital,'  as  used  in 
Rev.  St.  U.  S.  f  5219,  respecting  state  tax- 
ation of  shares  of  national  banks,  embraces 
capital  employed  in  national  banks,  capital 
employed  by  individuals  when  the  object  of 
their  bosinesB  la  the  making  of  profit  by  the 


use  of  their  moneyed  capital,  as  in  banking.'* 
First  Nat  Bank  of  Albuquerque  v.  Albr^ht, 
86  Pac.  548,  660,  18  N.  M.  614  (quoting  Tal- 
bott  V.  Silver  Bow  County,  11  Sup.  Ct  594, 
139  U.  S.  438,  35  L.  Bd.  210). 

The  words  *'other  moneyed  capitaV'  as 
used  in  Rev.  St.  U.  S.  i  5219,  providing  that' 
the  shares  in  national  banks  shall  not  be 
assessed  at  a  greater  rate  than  other  mon- 
eyed capital  in  the  hands  of  individual  citi- 
zens, does  not  mean  all  capital,  the  value 
of  which  is  measured  in  terms  of  money,  nor 
aH  forms  of  investment  in  which  the  inter- 
est of  the  owner  is  expressed  In  money,  nor 
shares  of  stock  represented  by  certificates 
showing  that  the  owner  ia  entitled  to  an  in- 
terest expressed  in  money  value  In  the  entire 
property  of  the  corporation,  nor  real  or  per- 
sonal property,  such  as  ordinary  chattels  or 
commodities,  nor  investments  in  manufac- 
turing and  industrial  enterprises ;  but  does  in- 
clude shares  of  stock  or  other  interest  owned 
by  individuals  In  enterprises  in  which  the 
capital  employed  in  carrying  on  the  busi- 
ness is  money,  and  the  object  of  the  business 
is  the  making  of  a  profit  by  the  use  of  mon- 
ey. First  Nat.  Bank  of  Nephl  v.  Chrlstensen, 
118  Pac.  778,  780,  39  Utah,  668. 

In  a  statute  providing  for  the  taxation 
of  bank  stock  and  directing  that  the  assess- 
ment and  taxation  of  such  stock  shall  not 
be  at  a  greater  rate  than  is  made  or  assessed 
upon  "other  moneyed  capital"  in  the  hands 
of  individuals  within  the  state,  the  expres- 
sion "other  moneyed  capital"  means  such 
capital  as  in  its  use  comes  into  competition 
with  the  business  of  banks.  lAppincott  v. 
Iipph[icott,  66  Att.  118,  115,  74  N.  J.  Law, 
489. 

MONEYED  OOBPORATIOK 

The  term  "moneyed  corporation"  is  de- 
fined in  1  Rev.  St  N.  Y.  p.  596,  |  51,  to  mean 
every  corporation  having  banldng  powers,  or 
having  the  power  to  make  loans  upon  pledges 
or  deposits,  or  authorized  by  law  to  make 
insurances,  and  is  defined  by  the  New  York 
act  of  1890  (Laws  1890,  c  568)  to  be  one 
formed  under  or  subject  to  the  banking  or 
the  insurance  law.  A  Kansas  trust  com- 
pany, empowered  to  receive  deposits  and  to 
loan  money  on  real  estate  and  personal  se* 
curity,  is  a  "moneyed  corporation,"  within 
this  definition  and  within  the  meaning  of 
Code  Civ.  Proc.  N.  Y.  i  394,  prescribing  a 
three-year  limitation  for  actions  to  enforce 
stockholders'  liabilities.  Piatt  v.  Wilmot,  24 
Sup.  Ot.  542,  545,  198  U.  S.  602,  48  L.  Ed. 
809. 

The  expression  "moneyed  corpora  tlony" 
in  Sayles'  Ann.  St  1897,  art  6068,  providing 
for  the  taxation  of  all  personal  estate  of 
moneyed  corporations,  means  all  classes  of 
corporations  organized  and  created  for  busi- 
ness purposes,  as  distinguishable  from  public 
or  charitable  or  other  corporations  which 
are  exempted  by  law  from  taxation.    The 
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Le^latare  i^yidently  dl()  not  Intend  tp  use 
It  In  the  restrictiye  sense,  as  applied  only 
to  corporations  that  dealt  ezclusiyely  in  mon- 
ey. State  y.  EUdellty  ft  Deposit  Co.  of  Md., 
80  S.  W.  544,  553,  85  Tex.  Giy.  App.  214. 

A  company  incorporated  for  peconiary 
profit,  though  haying  no  power  to  engage  in 
banking  or  loaning  money  or  to  write  insur- 
ance^ is  a  "moneyed  corporation,"  within  the 
meaning  of  that  phrase  as  used  in  the  crimes 
act  (Gen.  St  1909,  {  2621),  declaring  one 
guilty  of  forgery  who  fraudulently  makes 
false  entries  in  the  books  of  an  association  of 
that  character.  State  y.  Chance,  108  Pac. 
701,  82  Kan.  392,  20  Ann.  Cas.  134. 

A  corporation  engaged  in  leasing  its  own 
property  and  collecting  rents  therefor,  with 
power  to  sue  and  be  sued,  to  contract  debts, 
and  to  dispose  of  its  property,  is  a  "moneyed, 
business,  or  commercial  corporation,"  against 
which  involuntary  proceedings  in  bankruptcy 
may  be  had  under  Bankruptcy  Act  July  1, 
1898,  c.  541,  §  4b,  30  Stat  547,  as  amended 
by  Act  June  25,  1910,  c.  412,  {  4,  36  Stat. 
839.  In  re  R.  L.  Radke  Co.,  193  Fed.  735, 
736. 

MONEYED  MAN 

See  Moneyed  Business. 

MONEYS  AND  CREDITS 

Corporate  bonds  are  not  taxable  as 
''moneys  and  credits.**  Murrow  y.  Heatb,  125 
N.  W.  259,  261,  146  Iowa,  347. 

MONEYS  BEOOVERED  ON  A  BECOGU 
NIZANOE 

"Moneys**  deposited  tn  lieu  of  ball  are  to 
be  treated  as  if  they  had  been  recovered  on 
a  recognizance.  The  fact  that  a  deposit  of 
currency  in  lieu  of  bail,  made  under  Code  | 
Cr.  Proc.  §  586,  was  made  with  money  be- 
longing to  the  estate  of  which  the  depositor 
was  exec\itor,  and  did  not  belong  to  him,  did 
not  entitle  the  estate  to  recover  the  money 
back  after  the  failure  of  the  executor  to  ap- 
pear before  the  magistrate  in  accordance 
with  the  terms  of  the  deposit.  In  the  absence 
of  an  identification  of  the  particular  money 
misappropriated  by  the  executor,  or  of  proof 
that  the  sheriff  or  treasurer  with  whom  the 
money  was  deposited  knew  or  had  notice 
that  the  executor  was  depositing  moneys 
which  did  not  actually  belong  to  him.  Suth- 
erland y.  St.  Lawrence  County,  91  N.  T.  Supp. 
962,  966,  101  App.  Dly.  299. 

MONEYS  BEMAININ0 

Where  a  testator,  after  proyidlng  for 
fhe  payment  of  his  debts  and  funeral  expens- 
es, and  devising  his  homestead  to  his  wife, 
and  bequeathing  her  the  sum  of  $50  per 
month,  directed  his  executors  to  sell  both  real 
and  personal  estate  and  to  invest  the  moneys 
remaining  in  their  hands,  the  expression 
'•moneys  remaining*'  means  that  portion  of 
the  proceeds  remainDig  after  payment  of  the 


debts  and  funeral  expenses  and  payment  ^o 
the  wife.  Roll  y.  RoU,  59  AtL  296^  298,  68 
N.  J.  Eq.  227. 

The  will  of  one  whose  personal  property 
at  the  time  of  his  death  was  insufliclent  to 
pay  his  debts  and  funeral  expenses,  and 
whose  real  estate,  other  than  his  homestead, 
had  a  rental  value  of  only  $300  a  year,  di- 
rected that  his  debts  and  funeral  expenses 
be  paid,  gave  to  his  wife  in  lieu  of  debtor 
the  homestead  and  $50  a  month  to  be  paid 
each  month  during  her  life,  authorized  his 
executors  to  sell  any  part  of  his  property,  and 
directed  that  the  •'moneys  remaining"  In  Mb 
hands  should  be  Invested.  Held,  that 
•'moneys  remaining"  meant  remaining  from 
the  proceeds  of  sale  after  deducting,  which 
can  only  be  of  payments  previously  directed, 
which  were  three,  to  wit,  the  debts,  funeral 
expenses,  and  payment  to  the  wife,  and  would 
not  mean  remaining  if  only  debts  and  foneral 
expenses  were  made.  Roll  y.  Roll,  59  Ail 
296,  297,  68  N.  J.  Eq.  227. 

MONEY'S  WORTH 

"Money  or  money's  worth"  means  caab 
or  its  equivalent  Glllett  v.  Chicago  Title 
A  Trust  Co.,  82  N.  B.  891,  90^  230  IlL  373. 

MONGOLIAN 

As  Indian,  see  Indian* 

MONOMANIA 

The  term  ••monomania'*  implies  'iMrtlal 
insanity,  and  excludes  the  idea  of  any  sort 
of  ratiocination  as  to  the  particular  subject 
to  which  the  partial  insanity  relate&  H<m- 
omania  cannot  be  implied  because  a  person 
takes  a  narrow,  or  prejudiced,  or  utterly  Il- 
logical view  of  a  particular  subject  It  is 
not  the  result  of  any  conclusion.  The  per- 
son does  not  arrive  at  his  conviction  because 
of  any  attempt  either  at  reasoning  or  in- 
vestigation. The  partial  insanity  is  the  off- 
spring of  a  disordered  Intellect"  The  con- 
clusion that  a  testator  was  a  monomaniac 
Is  not  warranted  by  the  bare  circumstance 
that  actuated  by  a  spirit  of  resentment 
against  his  wife,  he  disinherited  her  in  his 
will,  for  the  sole  reason  that  she  bad  in- 
terfered with  him  in  carrying  out  his  delib- 
erate choice  to  lead  an  Immoral  and  disso- 
lute life.  Bohler  v.  Hicks,  48  S.  E.  306,  dOT, 
120  6a.  800. 

MONOBCANIAO 

••Monomaniac"  Is  a  person  who  is  derang- 
ed in  a  single  faculty  of  his  mind  or  with  p^ 
gard  to  a  particular  subject  only,  and  perfaon^ 
of  that  kind  may,  and  often  do,  on  all  sub- 
jects foreign  to  the  subject  of  mania,  act 
rationally  and  with  ordinary  prudence  and 
judgment,  even  to  the  making  of  a  valid  will, 
where  the  monomania  does  not  in  any  deforce 
influence  or  affect  the  provifitons  of  the  will. 
Swygart  v.  Wlllard,  76  N,  B.  756,  787,  166 
Ind.  25. 
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See  Contract  in  Aid  of  Monopoly;  Un- 
lawful Monopoly. 

As  pnblic  nnlsanceb  see  Public  or  Com- 
mon Nuisance. 

See,  also,  Combination  in  Restraint  of 
Trade;  Engrossing;  Trust  (Combina- 
tion). 

Ai  an  exeluslTe  franelilse  or  prlvUese 

A  "monopoly"  is  the  exclusive  power, 
right,  or  privilege  of  selling  a  commodity,  or 
of  dealing  in  the  same  article  or  trading  in 
tbe  same  market;  sole  command  in  traffic 
In  anything,  however  obtained.  State  v.  Cen- 
tral Lumber  Co.,  123  N.  W.  6(H,  509,  24  S. 
D.  13d,  42  L.  B.  A.  (N.  S.)  804. 

Under  the  old  English  law,  a  technical 
'Monopoly"  was  a  license  or  privilege,  grant- 
ed by  the  sovereign  to  an  Individual  for  the 
sole  buying  and  selling,  making,  working,  or 
using  of  anything,  whereby  the  people  in 
general  were  excluded  from  the  liberty  of 
manufacturing  and  trading,  which  they  had 
before  ^oyed.  It  differed  from  **engross- 
iDg"  only  in  that,  In  the  case  of  a  monopoly, 
a  patent  was  had  from  the  king,  while  en- 
grossing was  a  transaction  between  individu- 
als. State  V.  Duluth  Board  of  Trade,  121 
N.  W.  3d5,  403,  107  Minn.  606,  23  L.  B.  A. 
(N.  S.)  1260. 

A  "monopoly,"  as  defined  by  Coke,  was 
an  institution  or  allowance  by  the  King  by 
his  grant,  commission,  or  otherwise,  to  any 
person  or  persons,  bodies  politic  or  corpo- 
rate, of  or  for  the  sole  buying,  selling,  mak- 
ing, working,  or  using  of  anything  whereby 
any  person  or  i)er8ons,  bodies  politic  or  cor- 
porate, are  sought  to  be  restrained  from  any 
freedom  or  liberty  that  they  had  before,  or 
hindered  in  their  lawful  trade.  The  word 
was  defined  by  Hawkins  as  an  allowance 
by  the  King  to  a  particular  person  or  persons 
of  the  sole  buying,  selling,  etc.,  of  anything 
whereby  any  person  is  sought  to  be  restrained 
from  any  freedom  which  he  had  before. 
Standard  Oil  Ca  of  New  Jersey  v.  United 
States,  31  Sup.  Ct  602,  512,  221  U.  S.  1,  55 
L.  Ed.  619,  34  K  R.  A.  <N.  S.)  834,  Ann.  Cas. 
1912D,  734. 

"*A  monopoly'  is  an  institution  or  al- 
lowance to  any  person  or  persons,  bodies  poll- 
tic  or  Incorporate,  of  or  for  the  sole  buying, 
selling,  making,  working,  or  using  anything, 
whereby  any  person  or  persons,  bodies  politic 
or  corporate,  are  sought  to  be  constrained  of 
any  freedom  or  liberty  that  they  had  before 
or  hindered  In  their  lawful  trade."  In  re 
Charge  to  Grand  Jury,  151  Fed.  834,  835 
(quoting  and  adopting  definition  by  Sir  Ed- 
ward Coke) ;  Ware-Kramer  Tobacco  Co.  v. 
American  Tobacco  Co.,  180  Fed.  160,  170 
(quoting  and  adopting  the  definition  by  Lord 
Coke). 

It  Is  a  "monopoly"  when  one  person  alone 
buys.D^  the  whole  of  one  kind  of  commodity, 
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fixing  a  price  at  his  own' pleasure.  State  v» 
Bastem  Coal  Co.,  70  Atl.  1,  4,  29  R.  I.  254, 
132  Am.  St  Bep.  817,  17  Ann.  Cas.  96. 

A  "monopoly"  exists  when  the  manufac- 
ture and  sale  of  any  commodity  is  restrained 
to  one  or  a  certain  number.  City  of  Seattle 
V.  Dencker,  108  Pac.  1086,  1090,  58  Wash. 
501,  28  li.  R.  A.  (N.  S.)  446. 

The  purpose  of  the  Wisconsin  Public 
Utility  Law  was  to  give  the  holder  of  an 
Indeterminate  permit,  as  regards  the  condi- 
tions existing  at  the  time  of  its  origin,  a 
qualified  monopoly  within  the  scope  of  the 
privilege,  subject  to  the  conditions  and  Umita. 
tions  of  the  public  utility  law;  the  term 
"monopoly"  not  being  used  in  its  common- 
law  sense,  except  as  to  exclusiveness,  but  be- 
ing characterized  by  purpose  to  promote  pub- 
lic welfare,  by  a  return  consideration  and 
by  not  being  of  common  right,  instead  of 
being  otherwise  but  for  the  grant  and  being 
for  private  gain.  Calumet  Service  Co,  v. 
City  of  Chilton,  135  N.  W.  131,  140,  148  Wis. 
334. 

"The  terms  'monopolies'  and  'trusts'  are, 
perhaps,  too  often  employed  at  the  bar  to  all 
business  enterprises  requiring  and  employing 
great  aggregations  of  wealth,  and  in  the 
vague  sense  in  which,  at  the  bustlings,  they 
are  used  to  arouse  envy  and  jealousy,  forget- 
ting the  manifest  necessity  of  such  aggrega- 
tions of  wealth  to  produce  the  commodities, 
and  their  transportation,  which  our  civiliza- 
tion and  comfort  require.  Every  railroad 
corporation  is  in  one  sense  a  monopoly.  It 
has  franchises  giving  rights  and  powers  not 
common  to  all  citizens.  It  alone  can  operate 
its  own  railroad,  though  subject  to  reason- 
able regulation  by  the  state.  All  monopolies, 
in  a  strict  sense,  rest  upon  some  grant  by  the 
sovereign  power  of  an  exclusive  franchise 
or  privilege."  State  of  Minnesota  v.  North- 
em  Securities  Co.,  123  Fed.  692,  705. 

A  "monopoly,"  as  generally  defined  or 
understood,  is  the  exclusive  control  of  sup- 
ply and  price  due  either  to  a  single  owner- 
ship of  a  large  part  of  the  sources  of  supply, 
or  unity  of  action  among  a  large  proportion 
of  the  owners  of  such  sources.  With  mo- 
nopoly in  this  sense  neither  the  pre-emption 
act  nor  the  land  act  has  anything  to  do,  since 
there  is  nothing  in  either  to  prevent  any 
Ijerson,  having  sufficient  means,  acquiring 
acres  by  the  million  under  the  policy  of  free 
disposition  so  greatly  favored  by  the  United 
States  courts.  Pereles  v.  Well,  167  Fed.  419, 
427  (citing  and  adopting  Myers  v.  Croft,  IS 
WaU.  [80  U.  S.]  291,  20  L.  Ed.  562). 

A  "monopoly"  not  only  includes  an  ex- 
clusive right  granted  by  the  state  to  a  few. 
of  something  which  was  before  of  common 
right,  but  embraces  any  combination  or  con- 
tract, the  tendency  of  which  is  to  prevent 
competition  in  its  broad  and  general  sense 
and  control  prices  to  the  detriment  of  the 
public,    regardless    of    the    form    assumed. 
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Where  owners  of  land  adjacent  to  a  dty 
platted  the  same  and  executed  deeds  to  the 
city  for  the  streets,  alleys,  and  public 
grounds,  reservations  therein  to  the  grantors 
of  the  exclusive  right  to  use  the  streets 
for  the  operation  of  street  railways  and  for 
the  maintenance  of  lighting  appliances,  sew- 
ers, gas,  waterworks,  and  telephone  lines, 
free  from  the  control  of  the  dty,  were  void 
as  tending  to  create  a  "monopoly."  Jones  v. 
Carter,  101  S.  W.  514,  516,  45  Tex.  Civ.  App. 
450. 

Same— Itlcensins  of  pilots 

Pub.  Laws  1907,  p.  903,  c.  625,  providing 
for  the  licensing  of  pilots  for  a  river,  and 
limiting  the  number  to  be  commissioned  to 
20,  does  not  create  a  "monopoly"  in  violation 
of  Const,  art.  1,  Jg  7,  31,  declaring  that  no 
man  or  set  of  men  is  entitled  to  exclusive  or 
separate  emoluments  or  privileges,  etjC,  and 
that  "monopolies"  are  contrary  to  the  genius 
of  a  free  state.  St  George  v.  Hardie,  60  S. 
E.  920,  923,  147  N.  O.  88. 


"Monopoly"  restrains  trade  or  commerce 
in  articles,  which  were  before  the  subjects  of 
trade  or  commerce.  Patented  articles  can- 
not be  the  subject  of  monopoly,  since  a  patent 
is  that  which  brings  out  from  the  realm  of 
mind  something  which  never  existed  before 
and  gives  it  to  the  country.  Rubber  Tire 
Wheel  Co.  v.  Milwaukee  Works  Co.,  142  Fed. 
631,  537. 

A  patent  is  a  "monopoly"  created  by  law, 
and  gives  the  right  to  exclude  all  others 
from  making,  using,  and  selling  the  inven- 
tion or  article  made  in  accordance  therewith. 
National  Hollow  Brake  Beam  Co.  v.  Bake- 
well,  123  S.  W.  561,  566,  224  Ma  203. 

The  "monopoly"  authorized  by  a  patent 
is  a  substantial  property  right  conferred  by 
law  as  an  inducement  or  stimulus  to  useful 
invention  and  discovery,  and  it  rests  with  the 
owner  what  part  of  this  property  he  will 
transfer  to  others,  and  upon  what  terms  he 
win  make  the  transfer.  National  Phono- 
graph Go.  V.  Schlegel,  128  Fed.  738,  735,  64 
C.  G.  A.  694. 

Same— Water  f  raaoliiie 

A  contract  between  a  city  and  a  water 
company's  assignor,  by  which  the  city  agreed 
not  to  grant  to  any  other  person  the  right  to 
furnish  water  for  fire  hydrants  during  the 
life  of  the  contract,  etc.,  was  invalid  as  a 
"monopoly,"  in  violation  of  Const  art  1,  |  3, 
prohibiting  the  granting  of  a  perpetuity  or 
monopoly.  Hartford  Fire  Ins.  Co.  v.  City  of 
Houston,  116  S.  W.  36,  38,  102  Tex.  317. 

In  an  action  against  a  water  company  to 
recover  damages  for  cutting  off  plaintlfTs 
supply  of  water,  an  allegation  in  the  petition 
that  defendant  was  possessed  of  "a  monopoly 
of  such  business  in  said  city"  would  not  be 


construed  as  used  in  an  offensive  sense  or 
with  the  puri)ose  of  insinuating  that  the  com- 
pany was  not  conducting  a  legitimate  busi- 
ness, but  with  a  view  to  setting  forth  the 
pertinent  fact  that  the  company  had  the  ex- 
clusive privilege  of  supplying  the  city  and  Its 
inhabitants  with  water,  and  for  this  reason 
the  plaintiff  was  wholly  dependent  upon  de- 
fendant for  his  supply  of  water.  B^eeman  t. 
Macon  Gas  light  &  Water  Co.,  66  S.  E.  61, 
63,  126  Ga.  843,  7  L.  R.  A.  (N.  8.)  917. 

Defendant  city  entered  into  a  contract 
with  a  water  company,  by  which  the  city 
agreed  not  to  grant  to  any  other  person  tbe 
right  to  furnish  water  for  fire  hydrants  dur- 
ing the  life  of  the  contract,  which  was  for  25 
years,  and  the  city  to  have  the  privilege  of 
buying  the  waterworks,  but  if  the  city  did  not 
exercise  the  option  to  purchase,  the  contract 
to  continue  until  the  city  finally  purchased 
the  works.  Held,  that  the  exclusive  prlvl- 
l^e  granted  by  the  contract  was  a  "perpetu- 
ity" and  "monopoly,**  in  contravention  of 
Const,  art.  1, 1  26,  prohibiting  the  granting  of 
a  perpetuity  or  monopoly,  which  rendered  the 
contract  entirely  void;  and  hence  the  dtj 
could  not  recover  for  damages  arising  out  of 
the  water  company's  failure  to  famish  snfS- 
cient  water  pressure,  whereby  the  dty  mar- 
ket house  was  burned.  Hartford  Fire  Ins. 
Co.  V.  City  of  Houston  (Tex.)  110  S.  W.  973, 
977. 

As  a  comMiiatioa 

A  "monopoly"  is  the  concentration  of 
business  in  the  hands  of  a  few^.  National 
Fl reproofing  Co.  v.  Mason  Builders*  Ass'n, 
169  Fed.  259,  264,  94  O.  C.  A.  535,  26  L.  E. 
A,  (N.  S.)  148. 

A  "monopoly,"  within  the  meaning  of 
the  Anti-trust  Law,  is  more  than  the  mere 
complete  occupation  of  a  certain  field  which 
does  not  unfairly  exclude  other  competitors. 
Fonotipia  Limited  v.  Bradley,  171  Fed.  951, 
959. 

The  gravamen  of  the  offense  of  "monop- 
oly" consists  in  combining  to  acquire  power, 
the  exercise  of  which  depends  entirely  upon 
the  will  of  those  who  hold  the  power,  and 
efforts  to  acquire  the  power  of  monopoly 
should  be  prevented.  A  monopoly  embraces 
any  combination  the  tendency  of  which  la  to 
prevent  competition  in  its  broad  and  general 
sense,  and  to  control  prices  to  the  detriment 
of  the  public.  State  v.  Eastern  Coal  Co.,  70 
Atl.  1,  5,  29  B.  I.  254,  1B2  Am.  St  Bep.  817. 
17  Ann.  Gas.  96. 

A  "monopoly"  exists  where  all,  or  so 
nearly  all,  of  an  article  of  trade  or  commerce 
Mtbin  a  district,  is  brought  within  the  hands 
of  one  man,  or  set  of  men,  as  to  practically 
bring  the  handling  or  production  of  the  com- 
modity or  thing  within  such  control  to  the 
exclusion  of  the  competition  of  free  traffic 
therein.  Grogan  v.  Chaffee,  106  Pae  745» 
746,  156  Cal.  611,  27  L.  B.  A«  (N.  S.)  386. 
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A  ''monopoly/'  In  Its  original  sense,  was 
the  ezdnslTe  ri^t  granted  by  the  state  to  one 
or  a  few  persons  to  do  somethlnar  which  was 
before  of  common  right.  As  now  used  and 
understood,  it  embraces  any  combination,  the 
tendency  of  which  is  to  prevent  competition 
in  its  broad  and  general  sense  and  to  control 
prices  to  the  detriment  of  the  pnblic  Poca- 
hontas Coke  Ck>.  y.  Powhatan  Goal  ft  Ck)ke 
Co.,  56  S.  E.  264,  269,  60  W.  Va.  508,  10  L. 
R.  A.  (N.  S.)  268,  U6  Am.  St  Rep.  001^  9 
Ann.  Gas.  667. 

*'At  one  time  a  'monopoly'  meant  a 
grant  from  King  or  state  of  an  exclusive 
rij^ht  to  manufacture  or  sell  certain  things, 
but  now  it  means  'any  combination,  the  tend- 
ency of  which  is  to  prevent  competition,  in 
its  broad  and  general  sense,  and  to  control 
prices  to  the  detriment  of  the  public'" 
Charleston  Gas  Go.  v.  Kanawha  Gas  Go.,  50 
S.  E.  876,  878,  58  W.  Va.  22, 112  Am.  St  Rep. 
936,  6  Ann.  Gas.  154  (citing  4  Black.  Gom. 
159). 

••The  Idea  of  'monopoly'  is  not  now  con- 
fined to  a  grant  of  privileges.  It  is  under- 
stood to  include  a  'condition  produced  by  the 
acts  of  mere  individuals.'  Its  dominant 
thought  now  is,  to  quote  another,  *the  notion 
of  exclusiveness  or  unity';  in  other  words, 
the  suppression  of  competition  by  the  unifica- 
tion of  interest  or  management,  or  it  may 
be  through  agreement  and  concert  of  action. 
And  the  purpose  is  so  definitely  the  control 
of  prices  that  monopoly  has  been  defined  to 
be  'onlfled  tactics  with  regard  to  prices.'  It 
is  the  power  to  control  prices  which  makes 
the  inducement  of  combinations  and  their 
profit.  It  is  such  power  that  makes  it  the 
concern  of  the  law  to  prohibit  or  limit  them." 
National  Gotten  Oil  Go.  v.  Texas,  25  Sup. 
Gt  879,  383,  197  U.  S.  115,  49  L.  Ed.  689. 

"A  'monopoly,'  as  now  understood,  em- 
braces any  combination,  the  tendency  of 
which  is  to  prevent  competition  in  its  broad 
and  general  sense  and  to  control  prices  to 
the  detriment  of  the  public  (quoting  and 
adopting  definition  in  20  Ency.  of  Law,  846). 
A  trust'  has  been  defined  as  a  contract,  com- 
bination, confederation,  or  understanding,  ex- 
press or  implied,  between  two  or  more  per- 
sons, to  control  the  price  of  a  commodity  or 
service  for  the  benefit  of  the  parties  thereto 
and  to  the  injury  of  the  public,  and  which 
tends  to  create  a  monopoly.  More  accurate- 
ly, perhaps,  it  is  the  entity  resulting  from 
the  contract,  etc..  Just  described."  A  contract 
whereby  plaintiff  agrees  to  sell  exclusively 
to  defendant,  and  defendant  to  buy  exclu- 
sively of  the  plaintiff,  certain  farm  machin- 
ery to  be  sold  in  a  certain  territory  is  not 
injurious  to  the  public  as  tending  to  create 
a  monopoly,  or  a  violation  of  C^iv.  Gode  1902, 
I  2845,  as  lessening  full  and  free  competition 
to  an  unreasonable  extent  Walter  A.  Wood 
Mowing  &  Reaping  Go.  v.  Greenwood  Hard- 


ware Go.,  56  S.  E.  973,  974,  75  S.  O.  378,  9 
L.  B.  A.  (N.  S.)  501,  9  Ann.  Gas.  902. 

The  size  of  a  business  alone  does  not  con- 
stitute a  "monopoly"  in  restraint  of  inter- 
state commerce,  in  violation  of  section  2  of 
the  anti-trust  act  (Act  July  2,  1890,  c.  647) ; 
but,  to  render  a  combination  illegal  there- 
under it  must  Intentionally  and  necessarily 
prevent  other  persons  from  engaging  in  such 
business,  thereby  stifling  competition.  United 
States  V.  American  Naval  Stores  Co.,  172 
Fed.  455,  458. 

Personal  service  and  occupation  cannot 
be  the  subject  of  a  "monopoly,"  but,  unless 
there  is  property  to  be  affected  with  a  public 
interest,  there  is  no  basis  for  the  fact  or  the 
charge  of  a  monopoly.  Labor  organizations 
composed  of  carpenters.  Joiners,  and  other 
persons  doing  carpenter  work  and  other  labor 
in  constructing  buildings,  organized  to  short- 
en the  hours  of  labor  and  to  increase  the  com- 
pensation therefor,  is  not  a  monopoly  or  un- 
lawful combination  in  restraint  of  trade. 
Lohse  Patent  Door  Go.  v.  Fuelle,  114  S.  W. 
997,  1002,  215  Mo.  421,  22  L.  R.  A.  (N.  S.) 
607,  128  Am.  St  Rep.  492. 

Gombinatlon  of  several  corporations,  each 
selling  or  leasing  machinery  Intended  for  dif- 
ferent operations,  not  competing,  but  supple- 
menting each  other,  does  not  ordinarily  con- 
stitute a  "monopoly"  in  restraint  of  trade. 
United  States  v.  WInslow,  195  Fed.  678,  592. 

The  Texas  anti-trust  acts  of  May  26, 
1899,  and  March  31, 1903,  prohibiting  any  cor- 
poration becoming  a  party  to  any  under- 
standing with  any  other  corporation  to  regu- 
late the  price  in  the  state  of  any  article  of 
merchandise,  etc.,  defining  a  trust  as  a  com- 
bination to  restrict  commerce,  fix  the  price 
of  commodities,  lessen  competition,  etc.,  and 
defining  a  "monopoly"  as  a  combination  of 
two  or  more  corporations,  with  a  view  of 
stifling  competition,  etc.,  are  not  indefinite 
and  uncertain,  and  are  valid.  Waters-Pierce 
Oil  Go.  V.  State,  106  S.  W.  918,  926,  48  Tex. 
Giv.  App.  162. 

Section  2  of  the  statute  (Laws  1903,  p^ 
119,  c.  94)  defines  a  monopoly  as  "a  combina- 
tion or  consolidation  of  two  or  more  corpo- 
rations, when  effected  in  either  of  the  two 
following  methods:  (1)  When  the  direction 
of  the  affairs  of  two  or  more  corporations  is- 
in  any  manner  brought  under  the  same  cour 
trol  for  the  purpose  of  producing  *  ♦  ♦  a 
trust,  as  defined  in  the  first  section  of  this 
act  (2)  Where  any  corporation  acquires  the 
franchises  or  other  rights  or  the  physical 
properties  ♦  *  ♦  of  any  other  corpora- 
tion ♦  ♦  ♦  for  the  purpose  of  prevent- 
ing or  lessening  ♦  ♦  ♦  competition,"  etc. 
Held,  that  the  contract  did  not  constitute  a 
monopoly  within  the  terms  of  said  section 
2,  as  the  agreement  by  the  railroad  to  haul 
the  cars  of  the  sleeping  car  company  did  not 
transfer  to  the  latter  any  of  the  former's. 
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franchise  authorizing  it  to  operate  trains 
over  its  road.  Ft  Worth  ft  D:  O.  Ry.  Co.  y. 
State,  87  a  W.  336,  340,  99  Tex.  34,  70  L.  B. 
A.  950. 

An  agreement  by  a  seller  of  whisky  not 
to  sell  any  other  whisky  of  the  same  brand 
in  the  places  where  the  buyer  was  engaged 
in  business  until  the  buyer  had  disposed  of 
the  quantity  purchased  was  not  in  violation 
of  Acts  1899,  p.  246,  c.  146,  prohibiting  agree- 
ments to  regulate  or  fix  the  price  of  any  ar- 
ticle, to  maintain  said  price  when  so  fixed,  or 
to  fix  or  limit  the  amount  or  quantity  of  any 
article,  and  defining  "monopoly"  as  a  "un- 
ion or  combination  whereby  any  of  the  pur- 
poses mentioned  in  the  act  is  accomplished  or 
sought  to  be  accomplished,'*  and  making  it 
unlawful  for  persons  engaged  in  buying  or 
selling  any  articles  to  enter  into  any  pool  or 
agreement  to  control  or  limit  the  trade  in 
such  article,  or  to  limit  competition  by  re- 
fusing to  buy  from  or  sell  to  any  other  per- 
son for  the  reason  that  such  other  person  or 
corporation  is  not  a  member  of  or  a  party  to 
such  pool  or  agreement  Norton  v.  W.  H. 
Thomas  &  Sons  Co.,  91  S.  W.  780,  781,  99 
Tex.  578. 

A  grocery  company  and  a  photographic 
company  agreed  that  the  latter  should  fur- 
nish the  former  with  trading  tickets,  each 
entitling  its  holder  to  a  photo  art  calendar 
at  the  photographic  company's  studio  when 
countersigned  by  the  grocery  company,  and 
the  grocery  company  agreed  to  pay  a  certain 
amount  for  each  ticket  three  months  from 
date,  or  as  soon  as  the  tickets  should  be  dis- 
posed of,  if  before  that  time,  and  to  dispose  of 
the  tickets  as  soon  as  possible,  and  it  was  fur- 
ther agreed  that  from  the  date  of  the  contract 
the  photographic  company  should  not,  with- 
out the  consent  of  the  grocery  company,  or 
until  the  disposal  of  the  tickets  furnished, 
sell  any  other  local  grocery  company  any  of 
such  tickets.  Such  a  contract  was  not  a 
"monopoly"  within  the  meaning  of  the  act 
of  1903  (Gen.  Laws  1903,  p.  119,  c.  94),  pro- 
hibiting trusts,  monopolies,  and  conspiracies 
in  restraint  of  trade.  Forrest  Photographic 
Co.  V.  Hutchinson  Grocery  Co.  (Tex.)  108  S. 
W.  768,  769. 

A  contract  between  a  railroad  comimny 
and  an  express  company,  whereby  the  latter 
was  given  exclusive  privileges,  and  the  for- 
mer bound  itself  not  to  contract  with  others 
to  do  an  express  business  on  the  road,  and 
agreed  that,  in  case  privileges  should  be 
accorded  others  by  legislation  or  judicial  pro- 
ceedings, the  express  company  in  question 
should  have  credit  for  the  sums  paid  by  oth- 
«r  companies,  was  violative  of  Acts  1903,  p. 
119,  c.  94,  defining  an  unlawful  trust  as  a 
combination  of  capital,  skill,  or  acts,  by  two 
or  more  persons,  to  create  or  carry  out  re- 
strictions in  the  free  pursuit  of  any  business 
authorized  by  the  laws  of  the  state  or  to 
prevent  or  lessen  competition  in  the  trans- 


portation of  merchandise.  State  v.  Missouri, 
K.  &  T.  By.  Co.  of  Texas,  91  S.  W.  214,  218, 
99  Tex.  516,  5  L.  B.  A.  (N.  S.)  783,  13  Aim. 
Cas.  1072. 

Where  two  corporations  supplying  the 
same  community  with  natural  gas  made  an 
agreement  whereby  they  parceled  out  between 
them  the  territory,  giving  to  each  the  ex- 
clusive right  to  sell  gas  in  a  given  boundarjr, 
fixing  the  prices,  and  prohibiting  change  of 
prices  except  by  their  mutual  consent,  binding 
one  company  to  use  for  puUic  consumption 
only  gas  produced  by  the  other,  and  prohibit- 
ing one  from  producing  from  the  section  of 
the  country  in  which  the  other  produced  ps, 
the  agreement  tends  to  "monopoly**  and  is 
void  as  against  public  policy.  Charleston 
Gas  Co.  V.  EUinawha  Gas  Co.,  50  S.  E.  87ft, 
879,  58  W.  Va.  22,  112  Am.  St  Bep.  936^  6 
Ann.  Cas.  154. 

A  "monopoly"  in  trade  and  coounerce  is 
created  within  the  anti-trust  law  (Gen.  Laws 
1899,  p.  487,  c.  359;  Rev.  Laws  1905,  |  5168), 
when,  as  a  result  of  efforts  to  that  end,  previ- 
ously competing  businesses  are  so  concentrat- 
ed in  the  hands  of  a  single  person  or  corpora- 
tion, or  a  few  persons  or  corporations  acting 
together,  that  they  have  power  to  practlcaU; 
control  the  prices  of  a  commodity,  and  to 
thus  suppress  competition.  State  v.  Dulnth 
Board  of  Trade,  121  N.  W.  395,  398,  107 
Minn.  506,  23  L.  B.  A.  (N.  S.)  1260. 

A  "monopoly,"  within  the  antt-trust  law 
(Bev.  St  1899,  c.  143),  is  created  when,  as  t 
result  of  any  contract  or  combination,  previ- 
ously competing  businesses  are  so  concentrat- 
ed into  the  hands  of  a  single  corporation,  or 
of  a  few  individuals  or  corporations  acting  in 
concert,  that  they  have  the  power  to  prac- 
tically control  the  prices  of  commodities  and 
suppress  competition.  The  diief  question  in 
determining  whether  a  monopoly  exists  is, 
not  that  prices  are  raised,  and  competition 
destroyed,  but  whether  the  power  exists  in 
the  combine  to  raise  prices  and  destroy  com- 
petition at  pleasure.  State  ex  inf.  Hadley  v. 
Standard  Oil  Co.,  116  S.  W.  902,  1045,  218 
Mo.  1. 

Where  neither  party  to  a  contract  giving 
an  exclusive  selling  agency  in-specifled  terri- 
tory was  a  corporation,  and  there  being  no 
evidence  of  a  combination  or  consolidation, 
the  agreement  was  not  in  violation  of  Bev. 
Civ.  St  1911,  art  7797,  defining  a  "monopo- 
ly" as  a  consolidation  or  combination  of  two 
or  more  corporations.  Nickels  v.  Prewitt 
Auto  Co.  (Tex.)  149  S.  W.  1094,  1095. 

It  is  the  policy  of  the  common  law  and 
the  purpose  of  the  anti-monopoly  act  (Consol 
Laws,  c.  20,  §1  340-346),  prohibiting  combina- 
tions whereby  a  "monopoly"  may  be  created, 
or  competition  restrained,  to  keep  free  and 
unfettered  the  prosecution  by  individuals  of 
any  lawful  business,  and  to  protect  competi- 
tion in  trade  and  commerce  for  the  protection 
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of  the  public.  The  word  "arraDgement"  in 
the  anti-monopoly  act  (Gonsol.  Laws,  c.  20, 
U  340-346),  making  every  "contract,  agree- 
ment, arrangement  or  combination"  whereby 
a  monopoly  may  be  created,  or  whereby  com- 
petition pn&y  be  restrained,  unlawful,  has  a 
broader  meaning  than  either  the  word  "con- 
tract," "agreement,"  or  "combination,"  and  it 
may  include  each  and  all  of  these  things, 
and  more,  and  means  the  disposition  of  meas- 
nres  for  the  accomplishment  of  a  purpose,  and 
a  structure  or  combination  of  things  in  a 
particular  way  for  any  purpose,  and  one  buy- 
ing the  business  of  his  competitors  under  an 
agreement  binding  them  not  to  engage  there- 
in for  a  specified  time  within  specified  ter- 
ritory, for  the  purpose  of  creating  a  monopoly, 
or  whereby  competition  may  be  restrained, 
makes  an  "arrangement*'  prohibited  by  the 
act  A  purchase  of  a  going  business  accom- 
panied by  an  agreement  by  the  seller  not  to 
engage  in  the  same  business  for  a  limited 
time,  and  within  a  prescribed  territory,  made 
with  no  ulterior  purpose  of  establishing  a 
monopoly  or  preventing  competition,  is  not 
illegal  under  the  anti-monopoly  act  (Consol. 
liaws,  c.  20,  §§  340-346),  prohibiting  combina- 
tions whereby  a  monopoly  may  be  created,  or 
competition  restrained,  but  such  a  purchase 
for  the  purpose  of  creating  a  monopoly  so  as 
to  be  able  to  control  prices  is  illegal.  A 
contract  whereby  the  seller  of  an  ice  busi- 
ness binds  himself  not  to  engage  in  such  busi- 
ness for  a  specified  term  within  a  specified 
territory  restricts  the  free  pursuit  In  the 
state  of  a  lawful  business,  and,  if  taken  by 
the  buyer  for  the  purpose  of  creating  a  mo- 
nopoly within  the  state,  is  illegal  under  the 
anti-monopoly  act  (Consol.  Laws,  c.  20,  H 
340-846),  prohibiting  combinations  whereby 
a  monopoly  may  be  created,  or  competition 
restrained.  The  Jury  in  determining  whether 
a  corporation  engaging  in  the  ice  business  in 
the  city  of  New  York,  which  procured  con- 
tracts from  competitors  whereby  the  latter 
sold  their  business  and  bound  themselves  not 
to  engage  therein  within  a  specified  time 
within  described  territory,  procured  the  con- 
tracts for  the  purpose  of  creating  a  monopoly 
in  violation  of  the  anti-monopoly  act  (Consol. 
Laws,  c  20,  §§  340-346),  must  consider  all  the 
accompanying  facts,  including  the  facts  that 
the  restrictive  agreements  included  greater 
territory  than  that  in  which  the  selling  com- 
petitor had  previously  done  business,  and 
that  the  corporation  procured  a  great  num- 
ber of  such  contracts.  A  corporation  becom- 
ing the  owner  of  all  or  substantially  all  of  the 
stock  of  existing  corporations  Is  not  criminal- 
ly liable  for  their  acts  in  procuring  before 
its  own  orgajiization  contracts  for  the  pur- 
pose of  creating  a  monopoly,  but  where,  after 
its  acquisition  of  such  8to<^,  it  makes  use  of 
such  contracts  to  maintain  an  arrangem^it  to 
create  a  monopoly  and  prevent  competition,  it 
is  liable  under  the  anti-monopoly  act  (Consol. 
Laws,    c  20,   if  340-346),   prohibiting  such 


combinations.   A  corporation  owning  and  con^ 
trolling  subordinate  corporations,  which,  un- 
der its  direction  and-  for  its  use,  bought  the 
business  of  competitors  and  procured  from 
them  agreements  not  to  engage  in  similar 
business  for  a  specified  time  within  described 
territory,  for  the  purpose  of  creating  a  mo- 
nopoly, is  guilty  of  violating  the  anti-monopo- 
ly act  (GonsoL  Laws,  c.  20,  S|  340-346).     A 
contract  whereby  the  seller  of  an  ice  business 
binds  himself  not  to  engage  therein  for  a 
specified  time  within  described  territory  Is 
permissible  only  when  innocently  made  with- 
out any  purpose  of  creating  or  maintaining 
a  monopoly,  and  a  contract  made  with  such 
an  illegal  purpose  is  illegal  because  it  may 
prevent  and  restrain  competition  in  violation 
of  the  anti-monopoly  act  (Consol.  Laws,  c.  20, 
H  340-346).    Anti-monopoly  act  (ConsoL  Laws, 
c.  20,  H  ^40^346),  prohibiting  every  agreement 
or  combination  whereby  a  monopoly  may  be 
created,  or  whereby  competition  in  the  supply 
or  price  of  any  article  in  common  use  may  be 
restrained,  treats  a  monopoly  and  restraint 
of  competition  as  two  distinct  things,  as  a 
monopoly  usually  restrains  competition  and 
usually  is  the  result  of  a  restraint  of  compe- 
tition, but  a  restraint  in  competition  may  not 
extend  to  the  degree  of  creating  a  monopoly, 
and,   to  vitiate  contracts  procured  by  one 
from   his  competitors  on   purchasing   their 
business,  it  need  not  be  shown  that  the  ar- 
rangement results  or  may  result  in  a  total 
suppression  of  all  competition,  or  in  an  abso- 
lute monopoly,  and  all  that  is  essential  is 
that  they  restrain  competition  and  tend  to 
deprive  the  public  of  the  advantages  of  free 
competition.    A  corporation  engaging  in  the 
ice  business  in  the  city  of  New  York,  which 
bought  the  business  of  competitorB  and  pro- 
cured from  them  agreements  not  to  engage  in 
such  business  for  a  specified  period  within 
described  territory,  for  the  purpose  of  creat- 
ing or  maintaining  a  monopoly,  violated  the 
anti-monopoly  act  (Consol.  Laws,  c.  20,  §§ 
340-346),  prohibiting  combinations  whereby  a 
monopoly  may  be  created  or  competition  re- 
strained, though  it  did  not  subsequently  raise 
prices.    A  monopoly  condenmed  by  the  anti- 
monopoly  act  (Consol.  Laws,  c.  20,  §{  340- 
346),    prohibiting    combinations    whereby    a 
monopoly  may  be  created,  or  competition  ;re- 
stralned,  need  not  be  an  absolute  one,  exclud- 
ing all  competition,  but  a  monopoly  is  creat- 
ed where,  as  the  result  of  effort  to  that  end, 
previously  competing  businesses  are  so  con- 
centrated in  the  hands  of  a  single  person  or 
corporation,  or  in  a  few  persons  or  corpora- 
tions, that  they  have  power  to  practically  con- 
trol prices  of  a  commodity,  and  thus  sup- 
press competition.     A  corporation  engaging 
in  the  ice  business  in  the  city  of  New  York, 
which  establishes   a   monopoly   covering   a 
part  of  the  borough  of  Manhattan,  or  of  one 
district  In  the  borough,  so  that  the  consum- 
ers in, that  portion  of  the  dty  are  deprived 
of  the  benefit  of  free  coii4)etltlon,  is  guilty 
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of  creatlnar  a  moDOpoly  in  violation  of  the 
anti-monopoly  act  (ConsoL  Laws,  c.  20,  || 
340-346).  The  anti-monopoly  act  (CJonsol. 
Laws,  c.  20,  §§  340^346),  punishing  every  per- 
son making  or  attempting  to  make  any  con- 
tract or  combination  whereby  a  monopoly 
may  be  created,  or  competition  restrained, 
makes  an  attempt  to  create  a  monopoly  un- 
lawful, and  one  who  attempts  to  create  a 
monopoly  by  buying  the  business  of  his  com- 
petitors and  procuring  from  them  agreements 
not  to  engage  in  such  business  for  a  specified 
period  within  described  territory,  and  by 
doing  any  act  for  the  consummation  thereof, 
as  by  keeping  such  contracts  in  force  and 
attempting  to  derive  benefit  therefrom,  is 
guilty  of  violating  the  anti-monopoly  act, 
though  it  failed  of  its  purpose,  and  the  crea- 
tion of  a  monopoly  became  practically  im- 
possible. People  V.  American  Ice  Co.,  120 
N.  X.  Supp.  443,  447. 

Stock  Corporations  Law  N.  Y.  |  7,  as 
amended,  declares  that  no  domestic  stock  cor- 
poration shall  combine  with  any  other  cor- 
poration or  person  to  create  a  "monopoly*'  or 
the  unlawful  restraint  of  trade,  or  to  prevent 
competition  in  any  necessary  of  life.  Held, 
that  the  word  ''monoik)ly"  was  not  used  in  its 
strict  sense  as  requiring  a  control  of  all  ex- 
isting means  of  carrying  on  a  business,  or 
doing  a  particular  thing,  and  the  right  to  pos- 
sess, own,  or  control  all  means  of  doing  that 
thing  in  the  future,  but  was  satisfied  by  an 
exclusive  privilege  to  carry  on  a  trafllc  or  the 
possession  or  assumption  of  anything  to  the 
exclusion  of  other  possessors,  and  embraces 
any  combination  or  contract  the  tendency  of 
wtdch  is  to  prevent  competition  in  its  broad 
and  general  sense.  Continental  Securities  Co. 
V.  Interborough  Rapid  Transit  Co.,  166  Fed. 
945,  956. 

Stock  Corporation  Law  (Laws  1890,  p. 
1073,  c.  564,  i  40),  as  amended,  permits  a 
stock  corporation  to  purchase  stock  of  anoth- 
er corporation,  if  autliorized  in  its  certificate 
of  incorporation,  or  if  the  corporation  whose 
stock  is  purchased  is  engaged  in  a  business 
similar  to  that  of  the  purchasing  corporation. 
Stock  Corporation  Law  (Laws  1890,  p.  1069, 
c.  564,  I  7),  as  amended,  provides  that  no 
corporation  shall  combine  with  any  corpora- 
tion or  person  for  the  creation  of  a  monopoly 
or  the  unlawful  restraint  of  trade,  or  for  the 
prevention  of  competition  in  any  necessary 
of  life,  and  Laws  1897,  c.  310,  c.  383,  and 
Laws  1899,  p.  1515,  c  690,  were  enacted  to 
destroy  monopolies  and  prevent  combinations 
in  restraint  of  competition  or  the  free  pur- 
suit of  any  lawful  business.  Held,  that  the 
consolidation  under  Laws  1884,  p.  448,  c.  367, 
of  six  companies  engaged  in  the  manufacture 
and  sale  of  gas  and  electricity  into  a  corpora- 
tion to  continue  such  business,  and  the  sub- 
sequent purchase  by  such  consolidated  com- 
pany of  all,  or  a  controlling  interest  in,  the 
shares  of  other  similar  corporations,  purchas- 
ed to  prevent  competition,  did  not  create  a 


"monopoly"  in  contravention  of  said  acta,  as 
it  left  the  field  open  to  any  company  tiut 
might  be  organized  with  the  approval  of  the 
commission,  provided  for  by  Public  Serrlce 
Commission  Law  (Laws  1907,  p.  889,  c  429). 
Attorney  General  v.  Consolidated'  Qna  Co.  of 
New  York,  108  N.  Y.  Supp.  828,  824, 124  App. 
Div.  401. 

In  statutes  prohibiting  contracts  or  com- 
binations creating  monopolies,  the  word 
"monopoly"  is  not  used  in  a  strict,  legal 
sense  as  including  the  power  to  legally  ex- 
clude all  others  from  the  field  monopolized, 
since  such  a  "monopoly"  cannot  be  created  by 
a  contract  or  combination,  but  only  by  sot- 
erelgn  power;  but  it  is  used  in  a  different, 
but  equally  well-understood,  sense  as  mean- 
ing the  obtaining  of  a  substantially  complete 
control  of  a  particular  business  or  article 
of  trade.  The  acquisition  by  a  corporatioD 
of  controlling  interest  in  the  stock  of  the  cor- 
porations owning  or  controlling  and  operating 
all  of  the  street  railway  Unes  in  the  boroughs 
of  Manhattan  and  the  Bronx  in  New  York 
City,  including  the  underground,  elevated, 
and  surface  lines,  is  unlawful,  as  creating  a 
practical  "monopoly"  of  the  means  for  trans- 
portation of  passengers  in  the  city,  in  viola- 
tion of  Stock  Corporations  Law,  |  7  (Laws 
1897,  p.  313,  c.  384).  Burrows  v.  Interborough 
Metropolitan  Co.,  156  Fed.  389,  392. 

A  "monopoly,"  in  the  sense  forbidden  by 
Const  art  1,  |  26,  consists  in  the  ownership 
or  control  of  so  large  a  part  of  the  market 
supply  of  a  given  commodity  as  to  stifle  com- 
petition, restrict  the  freedom  of  commerce, 
and  give  the  monopolies  control  over  prices; 
and  hence  Act  Jan.  26^  1905  (Acts  29th  Leg. 
c.  7),  which  granted  to  a  private  corporation 
property  owned  by  the  state  diarged  with  its 
repair  and  maintenance  tor  historical  and 
patriotic  purposes,  subject  to  future  legisla- 
tion, did  not  violate  the  constitutional  pro- 
vision, since  it  was  but  the  assumption  of  a 
burden  which  deprived  no  citizen  of  any 
privilege  or  right  and  brought  no  financial 
gain  to  the  corporation.  Conley  v.  Daughters 
of  the  Republic  of  Texas  (Tex.)  151  S.  W.  877, 
888. 

To  constitute  a  violation  of  Antl/Tnist 
Act  July  2,  1890,  c  647,  §fi  1,  2,  there  must 
be  a  contract,  combination,  or  consplracj 
which  in  purpose  or  effect  tends  to  restrain 
trade  or  commerce  among  the  states  or  to 
monopolize  some  x>ortion  thereof.  There 
must  be  a  meeting  of  the  minds  of  two  or 
more  to  accomplish  some  common  purpose  di- 
rectly violative  of  the  act,  or  a  purpose  which 
will,  whether  Intentionally  or  not,  in  effect 
constitute  a  restraint  of  trade  and  commerce 
among  the  several  states.  The  mere  extent  of 
acquisition  of  business  or  property  achieved 
by  fair  and  lawful  means  cannot  be  the 
criterion  of  monopoly  within  the  meaning  of 
Anti-Trust  Act  July  2,  1890,  c  647,  |  2;  hot 
in  addition  to  acquisition  and  acquirement 
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tbere  must  be  an  Intent  by  unlawful  means  to 
exclude  others  from  the  same  traffic  or  busi- 
ness, or  from  acquiring  by  the  same  means 
property  and  material  things.'  One  of  the 
purposes  of  Anti-Trust  Act  July  2,  1890,  c 
647,  §  1,  in  making  illegal  every  contract, 
combination,  or  conspiracy  in  restraint  of 
trade  or  commerce  among  the  several  states, 
is  to  maintain  interstate  commerce  on  the 
basis  of  free  comi>etition,  and  any  contract* 
combination,  or  conspiracy,  the  purx>ose  or  di- 
rect effect  of  which  is  to  restrict  such  free 
competition  by  way  of  transportation  or  oth- 
erwise, Is  in  restraint  of  interstate  commerce 
and  unlawful.  The  fact  that  the  several  acts 
by  which  the  purpose  of  a  combination  in 
restraint  of  trade  and  commerce  among  the 
several  states  is  effected  are,  taken  in  isola- 
tion, lawful  or  intrastate  in  character,  and 
not  within  the  purview  of  Anti-Trust  Act 
July  2,  1890,  c  647,  does  not  relieve  the  com- 
bination from  illegality;  but  such  acts  must 
be  viewed  as  elements  of  a  whole  and  in  the 
light  of  their  purpose  and  effect  In  combina- 
tion. United  States  v.  Reading  Ck>.,  183  Fed. 
427,466. 

The  generic  character  of  the  prohibitions 
of  Act  July  2,  1890,  c.  647,  ||  1,  2,  against 
combinations  in  restraint  of  interstate  or  for- 
eign trade  or  commerce,  and  monopolization 
or  attempts  to  monopolize  any  part  thereof, 
covers  every  conceivable  act  which  can  pos- 
sibly come  within  the  spirit  or  purpose  of  the 
condemnation  of  the  law,  without  regard  to 
the  garb  in  which  such  acts  are  clothed.  The 
words  "restraint  of  trade"  in  Anti-Trust  Act 
Jaly  2, 1890,  c  647,  condemning  combinations 
in  restraint  of  interstate  or  foreign  trade  or 
commerce,  or  the  monopolization  or  attempts 
to  monopolize  any  part  thereof,  should  be  giv- 
en a  meaning  which  will  not  destroy  the  in- 
dividual right  to  contract,  and  render  dif- 
ficult, if  not  Impossible,  any  movement  of 
trade  in  the  channels  of  commerce,  the  free 
movement  of  which  it  was  the  purpose  of  the 
statute  to  protect  The  standard  of  reason 
which  had  theretofore  been  applied  at  the 
common  law  and  in  the  United  States  in  deal- 
ing with  subjects  of  the  character  embraced 
by  the  prohibitions  of  Act  July  2, 1890,  c.  647, 
II  1,  2,  against  combinations  in  restraint  of 
interstate  or  foreign  trade  or  commerce,  or 
monopolization  or  attempts  to  monopolize  any 
part  thereof,  was  intended  to  be  the  measure 
used  for  the  purpose  of  determining  whether, 
in  a  given  case,  a  particular  act  had  or  had 
not  brought  about  the  wrong  against  which 
the  statute  provided.  United  States  v.  Amer- 
ican Tobacco  Co.,  31  Sup.  Ct  632,  648,  221 
U.  S.  106,  179-184,  55  L.  Ed.  663. 

The  control  by  one  mining  corporation 
organized  under  the  laws  of  Michigan  of 
another  similar  corporation  engaged  in  a 
competing  business  in  interstate  and  foreign 
commerce  by  acquiring  a  majority  of  its 
stock,  or  in  part  by  soliciting  and  obtaining 
proxies  from  other  stockholders   with  the 


purpose  and  intention  of  eliminating  competi- 
tion and  obtaining  a  monopoly  of  trade  in 
their  products,  either  complete  or  partial,  is 
in  violation  of  the  federal  Anti-Trust  Law 
(Act  July  2,  1S90,  c.  647),  which  makes  un- 
lawful every  "combination  in  restraint  of  in- 
terstate or  foreign  trade  and  commerce," 
and  also  of  Pub.  Acts  Mich.  1899,  p.  409,  No. 
255,  as  supplemented  by  Pub.  Acts  Mich.  1905, 
p.  507,  No.  329,  prohibiting  all  combinations 
entered  into  for  the  purpose  and  with  the 
intent  of  establishing  and  maintaining  a  "mo- 
nopoly"; nor  is  such  transaction  relieved 
from  its  invalidity  under  the  latter  statute 
by  Pub.  Acts  Mich.  1905,  pp.  153,  154,  No.  105, 
which  authorizes  mining  corporations  of  the 
state  to  purchase  and  own  stock  in  other 
similar  corporations.  Bigelow  v.  Calumet  & 
Hecla  Mining  Co.,  155  Fed.  869,  874. 

A  secret  arrangement  between  two  cor- 
porations, which  together  produced  about 
85  per  cent  of  all  the  licorice  paste  consumed 
in  the  United  States  and  sold  to  consumers 
throughout  the  country,  by  which  they  ceased 
competition,  fixed  from  time  to  time  the  pric- 
es at  which  each  should  sell,  and  apportioned 
the  customers  between  them,  and  also  by 
concerted  action  secured  contracts  with  their 
chief,  if  not  only  competitors,  which  enabled 
them  to  control  either  the  output  of  such 
competitors  or  the  prices  at  which  and  the 
persons  to  whom  they  should  sell,  constitutes 
a  virtual  "monopoly"  in  the  interstate  dis- 
tribution of  the  substance  manufactured. 
United  States  v.  MacAndrews  ft  Forbes  Co., 
149  Fed.  823,  834. 

The  combination  of  the  stocks  of  the  va- 
rious corporations  trading  in  petroleum  and 
its  products  in  the  hands  of  a  holding  com- 
pany, with  the  Intent  to  exclude  others  from 
the  trade,  and  thus  centralize  in  the  com- 
bination the  perpetual  control  of  the  move- 
ment of  these  commodities  in  the  channels  of 
interstate  and  foreign  commerce,  constitutes 
a  violation  of  the  prohibitions  of  Act  July  2, 
1890,  c.  647,  II  1,  2,  against  combinations  in 
restraint  of  interstate  or  foreign  commerce, 
or  the  monopolization  or  attempt  to  monop- 
olize any  part  of  such  trade  or  commerce. 
Standard  Oil  Co.  of  New  Jersey  v.  United 
States,  31  Sup.  Ct  502,  516,  221  U.  S.  1,  61, 
55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834,  Ann. 
Cas.  1912D,  734. 

An  indictment  against  operators  of  a  cot- 
ton comer  for  alleged  violation  of  the  Sher- 
man anti-trust  law  charged  that  defendants 
had  conspired  to  monopolize  a  part  of  the 
trade  and  commerce  among  the  several  states 
by  becoming  members  of  and  engaging  in  an 
unlawful  combination  In  the  form  of  an  agree- 
ment by  which  they  were  severally  to  pur- 
chase cotton  to  such  an  extent  that,  together, 
they  would  have  enough  to  enable  them  to 
control  the  price  of  such  cotton,  and  several- 
ly to  demand  arbitrary,  excessive,  and  mo- 
nopolistic prices  for  the  same  on  the  sale 
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thereof  by  them  respectively  to  spinners  and 
manufacturers  other  than  such  conspirators. 
Held  that,  since  no  monopoly  exists  when  in- 
dividuals, each  acting  for  himself,  own  large 
quantities  of  a  commodity,  the  indictment 
was  fatally  defective  as  alleging  only  a 
scheme  to  demand  monopolistic  prices  as  the 
result  of  individual  as  distinguished  from 
collective  power.  United  States  v.  Patten, 
187  Fed.  664,  672. 

A  business  device  by  which  a  considera- 
ble number  of  competing  corporations  are 
welded  into  a  single  corporate  entity  con- 
trolling from  00  to  95  per  cent,  of  the  com- 
merce of  the  country  in  a  particular  branch 
required  for  the  economical  production  of  a 
necessity  of  mankind,  as  shoe  machinery,  is 
a  monopoly,  within  the  federal  anti-trust  act. 
United  Shoe  Machinery  Co.  v.  La  Chapelle, 
d9  N.  E.  289,  290,  212  Mass.  467,  Ann.  Gas. 
1913D,  715. 

An  undue  and  unreasonable  restraint  of 
Interstate  commerce,  forbidden  by  the  act 
of  July  2,  1890,  results  from  the  concerted 
scheme  of  railway  carriers  possessing  a  sub- 
stantial monopoly  of  the  transportation  facil- 
ities between  the  anthracite  deposits  in  Penn- 
sylvania and  tide-water  distributing  points, 
and  also  controlling,  with  the  aid  of  their 
subsidiary  coal-mining  and  selling  companies, 
nearly  three-fourths  of  the  annual  supply  of 
anthracite,  whereby  a  large  number  of  the 
Independent  coal  operators  were  induced  to 
enter  singly  Into  uniform  perpetual  agree- 
ments for  the  sale  to  some  one  of  such  car- 
riers, or  its  subsidiary  coal  company,  of  the 
entire  output  of  their  several  mines  and  any 
others  they  might  thereafter  acquire,  at  a 
fixed  percentage  of  the  general  average  price 
prevailing  at  tide-water  points  at  or  near 
New  York,  which  would  net  the  operator 
slightly  more  than  if  he  shipped  and  sold  on 
his  own  account,  the  necessary  result  being  to 
secure  to  the  carriers  the  control  at  tide-wa- 
ter markets  of  the  sale  of  a  large  part  of  the 
independent  output.  United  States  v.  Read- 
ing Co.,  33  Sup.  Ct  90,  94,  226  U.  S.  324,  57 
L.  Ed.  243. 

MONTE 

As  banking  game  see  Banking  Game. 

''Monte"  is  a  game  kept  by  a  dealer; 
that  is,  the  dealer  against  all  the  bettors. 
Chancellor  v.  State,  107  S.  W.  823,  824,  52 
Tex.  Cr.  R.  464. 


MONTH 


See    Calendar    Month ; 
Month  to  Month. 


Tenant    from 


A  month  is  a  definite  period  of  time, 
commencing  on  the  1st  day  thereof,  and  end- 
ing on  the  28th,  29th.  30th,  or  31st  day.  Der- 
by V.  Dancey,  36  South.  795,  796,  112  La. 
891. 


The  term  *'months,"  when  used  In  a  stat- 
ute, means  calendar  months,  not  lunar 
months,  unless  there  Is  something  in  the 
statute  whidi  indicates  that  a  contrary 
meaning  was  intended.  Simmons  t.  Hanne, 
39  South.  77,  79,  50  Fla.  267,  7  Ann.  Cas. 
322  (citing  Guaranty  Trust  ft  Safe  Deposit 
Co.  ▼.  Buddington,  9  South.  246,  27  Fhi.  215, 
12  L.  R.  A.  770;  Bacon  v.  State,  22  Fla.  46); 
Bertwell  v.  Haines,  68  Pac.  702,  10  OkL  469. 

The  word  "month,"  whenever  it  occurs 
in  the  statute  of  this  state,  means  a  "calen- 
dar month,"  unless  the  contrary  be  particu- 
larly expressed.  Kimball  y.  Lamson,  2  Yt 
138,  141. 

Under  Rev.  St  1878,  S  2183,  providing 
that  a  tenancy  by  sufferance  may  be  terminat- 
ed by  the  landlord  giving  "one  month's  no- 
tice" in  writing  to  the  tenant,  requiring  him 
to  remove  from  the  demised  premises,  R 
notice  is  sufficient  where  giving  the  proper 
number  of  days  before  the  action  is  brought 
as  contained  in  the  calendar  month  in  which 
it  is  given.  Minard  v.  Burtis,  53  N.  W.  509, 
511,  83  Wis.  267. 

The  term  "month"  in  a  policy  of  life  in* 
surance  construed  to  mean  a  calendar  month. 
Bohles  V.  Prudential  Ina  Co.  of  America. 
83  Atl.  904,  905,  83  N.  J.  Law,  246. 

The  word  "month"  in  a  contract  to  sell 
4,000  tons  of  asphalt  to  be  delivered  on  o^ 
ders  not  exceeding  400  tons  "in  any  one 
month"  payments  to  be  made  on  the  10th 
of  each  month  for  asphalt  delivered  during 
the  preceding  month  meant  calendar  month. 
Fairchild-Gilmore-Wilton  Co.  v.  Southern  He- 
fining  Co..  110  Pac.  951,  953,  158  Cal.  264. 

When  an  act  is  required  by  statute  to  be 
performed  within  a  certain  number  of  months 
after  a  certain  date,  the  word  "months"  will 
be  construed  to  mean  calendar  months, 
whether  of  28,  29,  30,  or  31  days,  and  pro- 
ceedings in  error  commenced  on  the  corre- 
sponding day  of  the  fourth  month  after  the 
rendition  of  the  Judgment  comply  with  the 
statute  in  this  regard.  Oehler  v.  Walsh,  2S 
Ohio  Cir.  Ct  R.  446.  447. 

The  term  "months,"  in  a  constitutional 
provision  providing  that  a  vacancy  in  an 
office  of  any  .judge  holding  office  by  election 
shall  be  filled  by  appointment,  the  appointee 
to  hold  his  office  until  the  next  general  elec- 
tion for  any  state  officer,  held  at  least  six 
months  after  the  vacancy  occurs,  means  cal- 
endar months.  Foster  v.  State  ex  reL  Stan- 
ford, 43  South.  179, 180,  149  Ala.  632. 

Under  Laws  1892.  p.  1490,  c.  677,  S  20, 
relating  to  the  computation  of  "mouths,** 
and  negativing  any  right  to  include,  in  such 
computation  a  day  beyond  the  day  In  the 
last  month  so  counted,  having  the  same 
numerical  order  in  the  days  of  the  month 
as  the  day  from  which  the  computation  Is 
made,  and  section  27  providing  that  a  Sun- 
day or  public  holiday  must  be  excluded  from 
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the  reckoning  if  it  Is  the  last  day  of  any 
such  period,  when  a  life  insurance  policy 
proTldes  that  no  action  can  be  maintained 
thereon  after  six  months  from  the  death  of 
the  insured,  and  such  period  expires  on  Sun> 
day,  an  action  commenced  on  the  following 
Monday  is  barred  by  the  express  terms  of 
the  policy.  Byer  v.  Prudential  Ins.  Co.  of 
America,  77  N.  B.  727,  185  N.  Y.  6. 

MONTHXiT  PAYMENTS 

See  In  Monthly  Payments  as  Due. 

MONTBQLT  SETTI.£M£IVT 

By  a  contract  for  services  of  plaintiff 
for  five  years  in  selling  defendant's  beer  to 
certain  customers,  defendant  agreed,  on  con- 
dition that  such  sales  should  not  be  less 
than  30,000  barrels  per  annum,  to  pay  plain- 
tiff 12%  cents  per  barrel  so  sold  yearly  dur- 
ing the  term  of  the  agreement,  monthly  set- 
tlements to  be  made.  Held,  that  the  words 
"monthly  settlements"  could  not  be  construed 
to  mean  "monthly  payments,"  thereby  quali- 
fying the  provisions  by  which  the  promise  to 
pay  was  conditioned  on  sales  of  a  specifled 
amount  per  annum,  and  payments  were  to  be 
made  yearly,  and  that  nothing  would  become 
due  until  the  expiration  of  a  year,  or  at 
least  until  30,000  barrels  should  have  been 
sold.  Gminder  v.  Zeltner  Brewing  Co.,  Ill 
X.  Y.  Supp.  215,  217, 126  App.  Div.  776. 

MONUMENT 

See  Suitable  Monument 
Dutiable  as  dressed  granite,  see  Dressed 
Granite. 

A  testator,  who  sets  apart  a  specified 
som  from  his  estate  for  funeral  expenses  and 
proper  interment  of  his  remains  and  a  suit- 
able moniunent  to  his  memory,  and  requests 
that  his  remains  be  buried  on  a  designated 
ranch,  does  not  authorize  the  executors  to 
use  a  part  of  the  fund  for  the  erection  of 
a  free  library  as  a  memorial;  the  word 
"monument"  being  used  in  its  natural  sense 
as  meaning  a  shaft  or  any  structure  placed 
over  a  tomb  or  at  a  grave,  and  not  in  its 
applied  sense  as  meaning  a  reminder  taking 
any  form.  In  its  applied  sense,  a  monument, 
being  a  reminder^  may  take  any  form.  Na- 
poleoQ*s  battles  are  monuments  to  his  mem- 
ory. Horace  by  his  poetry  "built  himself  a 
monument  more  enduring  than  brass";  and 
Sir  Christopher  Wren  in  his  oft-quoted 
epitaph,  "Si  Monumentum  Requlrls  Circum- 
ppice,"  declares  St  Paul's  cathedral  his  mon- 
ument Fancher  v.  Fancher,  103  Pac.  206, 
207,  156  CaL  13,  23  L.  B.  A.  (N.  S.)  944,  19 
Ann.  Cas.  1157. 

Act  April  3,  1903  (P.  iLu  136),  amending 
Act  May  22,  1895,  authorizing  the  erection  of 
soldiers'  monuments,  and  reciting  the  title 
of  such  amended  act  in  its  own  title,  is  a 
safficient  notice  of  a  provision  in  the  amend- 
ed  act    allowing    county    commissioners   In 


counties  having  a  population  of  over  500,000 
and  less  than  1,000,000  to  erect  a  building  in 
memory  of  the  soldiers  and  sailors  in  the 
War  of  the  Rebellion  from  such  counties;  a 
memorial  hall  being  in  the  nature  of  a  "mon- 
ument" Yoho  V.  Allegheny  Oounty,  67  Atl. 
648,  649,  218  Pa.  401. 

MONUMENTS  (la  Bonndaries) 

See    Natural    Monument;     Permanent 
Monument 

''Monuments"  are  permanent  landmarks 
established  for  the  purpose  of  indicating 
boundaries.  Thompson  v.  HUl,  73  S.  £}. 
640,  648,  187  Ga.  808. 

Permanent  objects,  such  as  streams,  or 
rivers,  and  the  shore  of  a  lake,  or  highways, 
or  other  lands,  or  buildings,  or  stakes,  when 
referred  to  in  the  description  of  property 
conveyed,  are  known  as  "monuments."  Tem- 
ple V.  Benson,  100  N.  E.  63,  213  Mass.  12& 

A  deed  describing  land  as  running  along 
an  unnavigable  stream,  or  referring  to  It  as 
the  boundary,  makes  it  a  "monument" 
Drake  v.  Russian  River  Land  Co.,  103  Pac. 
167,  170,  10  Cal.  App.  664. 

In  the  description  in  a  deed  of  land, 
commencing  26  feet  west  of  the  southeast 
corner  of  a  certain  lot,  "being  the  southwest 
corner  of  the  portion  of  said  lot,  formerly 
owned  by  B.,  where  she  now  resides,"  and 
running  thence  north  26  feet,  thence  west 
26  feet,  or  to  and  intersecting  "the  northeast 
corner  of  a  lot  formerly  owned  by  M.,"  and 
running  thence  south  to  Seventh  street,  and 
thence  to  place  of  beginning,  said  southwest 
comer  of  land  owned  by  B.,  and  said  north- 
east corner  of  land  owned  by  M.,  are  not 
real  "monuments,"  which  are  fixed  and  vis- 
ible objects,  within  the  rule  that  real  monu- 
ments called  for  in  the  description  of  a  deed 
are  ordinarily  given  precedence  over  dis- 
tances called  for ;  it  not  appearing  that  such 
comers  are  any  more  established  than  are 
the  disputed  lines  of  description  in  the  deed. 
Koch  V.  Gordon,  138  S.  W.  609,  610,  231  Mo. 
645. 

The  engineer  making  an  original  survey 
of  a  tract  into  lots,  blocks,  and  streets  set 
stakes  on  the  ground  to  indicate  boundaries 
of  lots.  He  made  a  resurvey  from  his  orig- 
inal notes,  and  discovered  a  discrepancy  be- 
tween the  stakes  and  the  field  notes.  In 
placing  the  stakes  originally,  he  Intended 
to  place  them  in  accordance  with  the  notes 
and  plat  One  of  the  earliest  purchasers 
found  the  stakes,  and  relied  thereon.  Oth- 
ers accepted  the  stakes  as  marking  the  boun- 
daries. An  abutting  street  was  improved 
with  paving,  gutters,  curb,  and  parking  in 
accordance  with  the  boundaries  of  the  lots 
established  by  the  stakes.  Held,  that  the 
stakes  constituted  monuments  on  the  ground 
controlling  the  field  notes,  and  established 
the  boundaries  between  property  owners  and 
were  controlling  on  the  city.  Tomlinson  v. 
Golden  (Iowa)  138  N.  W.  448,  45a 


MOOB 


442 


MORAL  CERTAINTY 


MOOR 

MOORA0B 

Wharfage  synonymous,  see  Wharftige. 

MOOT  CASE 

A  "moot  case"  Is  one  which  seeks  to  get 
a  Judgment  on  a  pretended  controversy,  when 
in  reality  there  Is  none,  or  a  decision  in  ad- 
vance about  a  right  before  it  has  been  ac- 
tually asserted  and  contested,  or  a  judgment 
upon  some  matter  which,  when  rendered,  for 
any  reason,  cannot  have  any  practical  legal 
effect  upon  a  then  existing  controversy.  Ex 
parte  Steele,  162  Fed.  684,  702. 

The  fact  that  a  suit  may  be  a  friendly 
one  would  not  of  necessity  render  it  a  '*moot 
case/'  which  is  defined  as  one  which  seeks  to 
determine  an  abstract  question  which  does 
not  rest  upon  existing  facts  or  rights.  State 
V.  First  CathoUc  Church  of  Lfaicoln,  128  N. 
W.  657,  658,  88  Neb.  2. 

"A  'moot  case'  is  one  which  seeks  to  de- 
termine an  abstract  question  which  does  not 
rest  upon  existing  facts  or  rights."  "It  is 
universally  understood  by  the  bench  and  bar 
*  *  *  that  a  moot  case  is  one  which  seeks 
to  get  a  judgment  on  a  pretended  contro- 
versy when  in  reality  there  is  none,  or  a  de- 
cision in  advance  about  a  right  before  It  has 
been  actually  asserted  and  contested,  or  a 
judgment  upon  some  matter  which,  when  ren- 
dered, for  any  reason  cannot  have  any  prac* 
tlcal  legal  effect  upon  a  then  existing  con- 
troversy." Where  a  request  is  made  of  a 
public  officer  to  perform  an  act  under  a 
statute,  and  he,  although  believing  that  the 
law  requires  its  performance,  refuses  because 
of  a  doubt  on  the  subject  and  because  he 
wishes  the  question  to  be  quickly  and  finally 
settled  by  the  decision  of  a  court,  a  proceed- 
ing brought  by  the  state  to  compel  such  ac- 
tion on  his  part  is  not  fictitious.  State  v. 
Dolley,  108  Pac.  846,  847,  82  Kan.  633  (quot- 
ing Adams  v.  Union  Railroad  Co.,  42  Atl. 
617,  21  R.  I.  140,  44  L.  R.  A  273;  Bx  parte 
Steele,  162  Fed.  694,  701). 

MORAL 

See  Contrary  to  Qood  Morals. 
MORAIi  OERTAHfTY 

« 

See  To  a  Moral  Certainty. 

'*Moral  certainty"  is  that  degree  of  proof 
which  the  law  requires  of  moral  evidence. 
Moral  certainty  is  described  as  a  state  of 
Impression  produced  by  facta  in  which  a 
reusonable  mind  feels  a  sort  of  coercion  or 
necessity  to  act  in  accordance  with  it.  It  Is 
also  declared  to  be  a  certainty  that  con- 
vinces and  directs  the  understanding,  and 
satisfies  the  reason  and  judment  of  those 
who  are  bound  to  act  conscientiously  upon  it. 
People  v.  Lew  Fook,  75  Paa  188,  141  Cal. 
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"Moral  certainty"  is  a  probability  soffi- 
dently  certain  to  justify  action  upon  it 
"Reasonable  and  moral  certainty"  may  be 
said  to  be  that  degree  of  probability  which 
exists  with  such  strength  as  to  justify  hu- 
man action  upon  it  Austin  v.  State,  04  S.  E. 
670,  6  Ga.  App.  211. 

Where  a  fact  established  by  evidence  U 
the  only  one  that  can  reasonably  exist  under 
the  circumstances,  the  trath  is  established  to 
a  '*moral  certainty,"  which  is  the  highest  de- 
gree of  certainty  obtainable  in  human  af- 
fairs. Evldenclary  circumstances  relied  on 
and  essential  to  establish  any  necessary  ele- 
ment in  a  criminal  prosecution  must,  in  o^ 
der  to  be  efiiclent,  be  shown  to  exist  to  the 
satisfaction  of  the  jury  with  the  same  degree 
of  certainty  as  the  ultimate  object  of  inquiry 
is  required  to  be  to  warrant  a  finding  hi  the 
affirmative.  Schwantes  ▼.  State,  106  N.  W. 
237,  244,  127  Wis.  160. 

A  "mathematical  demonstration"  is  whol- 
ly different  from  a  "moral  certainty."  Et- 
Idence  of  demonstration  relates  to  necessary 
truths,  truths  as  to  which  the  supposition  of 
the  contrary  involves,  not  merely  what  is  not 
and  cannot  be  true,  but  what  is  also  absurd, 
whereas  moral  evidence  Is  the  basis  of  con- 
tingent truth.  It  follows  obviously  that  the 
convictions  which  these  distinct  and  dissim- 
ilar classes  of  evidence  are  capable  of  pro- 
ducing are  necessarily  of  very  different  na- 
tures. In  the  one  absolute  certitude  is  the 
result,  to  which  moral  certainty,  the  highest 
degree  of  assurance  of  which  truths  of  the 
latter  class  admit,  is  necessarily  inferior. 
Wills,  Clr.  Bv.  6.  Moral  certainty  is  that 
full  and  complete  assurance  which  admits  of 
no  degrees,  and  induces  a  sound  mind  to  act 
without  doubt  upon  the  conclusions  to  which 
it  naturally  and  reasonably  leads.  2  Stew- 
art's Elements,  c.  2,  §4.  It  is  apparent,  then, 
that  the  precision  attainable  in  the  one  case 
is  of  a  nature  of  which  the  other  does  not 
admit  Bowman  v.  Uttle,  61  Ati.  1084, 1066, 
101  Md.  273. 

The  term  "moral  certainty,**  as  applied 
to  the  evidence  in  a  criminal  case,  has  the 
same  meaning  as  "reasonable  doubt."  State 
V.  Martin,  74  Pac.  725,  728,'  29  Mont  273; 
State  V.  Wappenstein,  121  Pac  989,  998,  67 
Wash.  502;  Stewart  v.  State,  U6  S.  W.  374, 
375,  88  Ark.  602  (citing  Commonwealth  v. 
Costley,  118  Mass.  1;  Jones  v.  State,  14 
South.  772,  100  Ala.  88;  Woodruff  v.  State, 
12  South.  653,  31  Fla.  320;  Carlton  v.  Peo- 
ple, 37  N.  E.  244,  150  lU.  181,  41  Am.  St 
Rep.  346);  Norman  v.  State,  74  S.  E7.  428,  10 
Oa.  App.  802.  See,  also.  People  v.  Buettner, 
84  N.  E.  218,  220,  233  111.  272,  13  Ann.  Cas. 
235. 

"Reasonable  doubt**  and  "moral  ceriain- 
ty"  may  be  used  interchangeably.  The  writ- 
ers of  legal  dictionaries  define  "moral  cer- 
tainty** to  mean  that  degree  of  certaintr 
which  will  justify  a  Jury  in  grounding  upon 


MORAL  CERTAINTY 


44S 


MORAL  OBLIGATION 


it  their  verdict  Bouvier  defines  the  term  to 
mean:  "Certainty  that  convinces  and  directs 
the  understanding,  and  satisfies  the  reason 
and  Judgment  of  those  who  are  bound  to  act 
conscientiously  upon  it  A  certainty  beyond 
a  reasonable  doubt."  Black's  Law  Dictiona- 
ry defines  the  term  as  follows:  "In  the  law  of 
criminal  evidence  that  degree  of  assurance 
which  induces  a  man  of  sound  mind  to  act 
without  doubt  upon  the  conclusion  to  which 
It  leads.  Hendrix  v.  United  States,  101  Pac. 
125, 129,  2  Okl.  Cr.  240. 

To  say  that  proof  of  the  fact  must  be 
made  reasonably  certain  is,  by  literal  Import 
ol  the  words,  tantamount  to  saying  that  the 
proof  must  be  made  beyond  a  reasonable 
doubt  This  has  been  expressly  held  as  -to 
the  phrase  "moral  certainty,"  which  is  equiv- 
alent to  the  words  "reasonable  certainty." 
A  charge  that  If  a  passenger's  sickness  was 
not  the  result  of  her  being  put  off  the  train, 
and  tliat  it  was  "reasonably  certain"  to  have 
resulted  from  other  causes,  the  carrier  Is  not 
liable  Is  erroneous  as  requiring  proof  beyond 
reasonable  doubt  St  Louis,  A.  &  T.  Ry.  Co. 
V.  Bums,  9  S.  W.  467,  468,  71  Tex.  479,  481. 

Refnsal  to  give  an  Instruction  in  a  mur- 
der trial  that  the  presumption  of  Innocence 
"must  be  overcome  by  competent  evidence 
which  convinces  you  of  his  guilt  to  a  moral 
certainty"  is  not  error  where  an  instruction 
is  given  that  "moral  certainty,  only,  Is  re- 
quired, or  that  degree  of  proof  which  produc- 
es conviction  in  an  unprejudiced  mind." 
State  V.  Megorden,  88  Pac.  306,  810,  49  Or. 
259,  14  Ann.  Cas.  130. 

An  Instruction  to  the  Jury  that  they 
must  be  satisfied  to  a  "moral  and  reasonable 
certainty"  Is  the  same  In  effect  as  saying 
that  they  must  be  satisfied  "beyond  a  rea- 
sonable doubt"  Warren  v.  Gay,  51  S.  E. 
302,  303,  128  Ga.  248  (quoting  and  adopting 
definition  in  Dwlght  v.  Jones,  42  S.  HL  48, 
115  Ga.  744). 

MORAL  CHAHACTKB 

See  Good  Moral  Character. 

MORAL  DTTTT 

The  term  "];)erformance  of  a  moral  duty," 
as  applied  to  a  meritorious  consideration  for 
a  contract,  is  confined  to  three  duties,  of 
charity,  of  payment  of  creditors,  and  of 
maintaining  a  wife  and  children,  and  un- 
der  the  last  head  are  Included  provisions 
made  for  ];)ersons,  not  being  children  of  the 
party  promising,  but  In  relation  to  whom  he 
has  manifested  an  intention  to  stand  in  loco 
parentis  In  reference  to  the  parental  duty 
of  making  provision  for  a  child.  Where  the 
only  consideration  for  a  deed  by  a  father  to 
bis  daughter  was  love  and  affection,  the 
daughter  could  not  enforce  a  provision  In 
the  deed  that  the  grantor  would  pay  an  in- 
<nmibrance  on  the  property  at  maturity. 
BTscher  v.  Union  Trust  Co.,  101  N.  W.  852, 
^  138  Mich.  612,  68  L.  B.  A.  987,  110  Am. 


St  Rep.  829  (quoting  and  adopting  definition 
In  Adams,  Eq.  [8th  Ed.]  98). 

MORAL  HAZARD 

"'Moral  hazard,*  in  Insurance,  Is  but 
another  name  for  a  pecuniary  Interest  In  the 
Insured  to  permit  the  property  to  burn." 
Glens  Falls  Ins.  Co.  v.  Michael,  74  N.  B.  964, 
972,  167  Ind.  659,  8  L.  R.  A.  (N.  S.)  708  (quot- 
ing definition  in  Columbian  Ins.  Co.  of  Alex- 
andria V.  Lawrence,  2  Pet  [27  U.  S.]  25,  49, 
7  L.  Ed.  835);  Connecticut  Fire  Ins.  Co.  v. 
Manning,  160  Fed.  382,  385,  87  C.  C.  A.  334, 
15  Ann.  Cas.  338;  Johnson  v.  Sun  Fire  Ins. 
Co.,  60  S.  B.  118.  119,  3  Ga.  App.  430  (quot- 
ing and  adopting  definition  In  2  Cooley, 
BrlefiB  on  Ins.  p.  1831  et  seq.). 

The  term  "moral  hazard,"  as  used  In  the 
law  of  fire  insurance,  means  the  possibility 
of  loss  by  fires  of  incendiary  origin.  Hart- 
ford Fire  Ins.  Ca  v.  Dorroh  (Tex.)  183  8.  W. 
465,  468. 

MORAL  IN8A1IITT 

"Moral  insanity"  or  ''medical  Insanity"  la 
a  perversion  of  the  sentiment  and  affections. 
Taylor  v.  McClintock,  112  8.  W.  405,  412, 
87  Ark.  243. 

MOBAL  MABRIAGB 

"Moral  marriage"  was  a  term  applied  to 
a  relation  between  slaves  who,  although  they 
had  no  power  to  make  the  marriage  contract, 
yet  came  together  and  agreed  to  live  as  man 
and  wife.  The  essence  of  such  an  agreement 
was  that  it  be  bona  fide,  and  that  the  parties 
act  in  accordance  with  it  Watson  v.  EUerbe, 
57  S.  B.  855,  856.  77  S.  C.  282. 

MORAL  OBLIGATION 

"*Moral  obligations*  are  those  arising 
from  the  admonitions  of  conscience,  and  ac- 
countability to  the  Supreme  Being.  No  hu- 
man law-giver  can  Impair  them.  They  are 
entirely  foreign  from  the  purposes  of  the 
Constitution."  Ogden  v.  Saunders,  12  Wheat 
218,  818,  6  L.  Bd.  606  (Trimble,  J.,  dissent- 
ing). 

*'Moral  obligation"  Is  defined  to  be  an  ob- 
ligation "which  cannot  be  enforced  by  action 
but  which  Is  binding  on  the  party  who  Incur- 
red It  in  conscience  and  according  to  natural 
Justice."  It  is  again  defined  as  "a  duty 
which  would  be  enforceable  by  law  were  It 
not  for  some  positive  rule  which,  with  a  view 
to  general  benefit,  exempts  the  party  in  that 
particular  Instance  from  legal  liability.  It 
is  held  that  such  'moral  obligation'  will  sus^ 
tain  an  express  promise  to  pay."  Ratlifon  v. 
Locher,  64  Atl.  790,  791.  215  Pa.  571  (quoting 
and  adopting  definitions  from  Bailey  v.  City 
of  PhUadelphla,  81  AU.  925,  167  Pa.  569,  46 
Am.  St.  Rep.  691). 

A  debt  which  a  person  "morally  owes" 
I  is  one  which  he  owes  In  equity  and  good  con- 
j  science,  lawfully,  owes,  but  which  he  cannot 
I  be  personally  adjudged  to  pay.    MacDonald 
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T.  Tefft-WeUer  Co.,  128  Fed.  381,  385,  63  O. 
a  A.  123,  65  L.  R.  A.  106. 

A  "moral  obligation"  on  the  part  of  the 
state  must  have  something  more  substantial 
than  legislation  obnoxious  to  the  fundamental 
law  to  rest  upon;  something  more  for  a  foun- 
dation or  starting  point  than  a  statute  which 
is  itself  immoral.  A  moral  obligation  can  nev- 
er be  deemed  to  rest  upon  the  people  of  the 
state  to  discharge  a  contract  made  by  the 
Legislature  in  direct  yiolation  of  the  Consti- 
tution. Minnesota  Sugar  Co.  v.  Iverson,  91 
Minn.  30,  97  N.  W.  454,  457  (citing  Adsit  v. 
Osmun,  48  N.  W.  31,  84  Mich.  420, 11  L.  R.  A« 
534). 

PoUtioal  obllsatioiu  distinsuithed 

"'Moral  obligations'  are  universal  and 
Immutable,  but  'political  obligations-  must 
frequently  vary  according  to  political  circum- 
stances." Shanks  v.  Dupont,  3  Pet.  242,  263, 
7  L.  Ed.  666  (Johnson,  J.,  dissenting). 

MOBAI.  TUBPTTUDE 

"Everything  done  contrary  to  justice, 
honesty,  modesty,  or  good  morals  is  said  to  be 
done  with  'turpitude.*"  Thus  where  an  at- 
torney, acting  as  a  notary  public,  falsely  cer- 
tified, to  affidavits  to  be  used  in  the  prosecu- 
tion of  pension  claims,  that  the  affiants  per- 
sonally appeared  before  him  and  were  sworn 
and  acknowledged  the  execution  thereof,  and 
he  was  convicted  In  a  federal  court,  under 
Rev.  St  U.  S.  I  4746,  imposing  a  fine  for  such 
an  ofllense  not  exceeding  $500  or  imprison- 
ment for  a  term  not  exceeding  five  years,  he 
was  convicted  of  an  offense  Involving  "moral 
turpitude,"  Justifying  his  disbarment,  under 
Ballinger's  Ann.  Codes  ft  St  |  4776.  In  re 
Hopkins,  103  Paa  805,  806,  54  Wash.  569 
(quoting  and  adopting  definition  in  Bouv. 
Law  Diet). 

"Turpitude,"  in  its  ordinary  sense  in- 
volves the  idea  of  inherent  baseness  or  vile- 
ness,  shameful  wickedness;  depravity.  In 
its  legal  sense,  it  includes  everything  done 
contrary  to  Justice,  honesty,  modesty,  or  good 
morals.  The  word  "moral,"  which  so  often 
precedes  the  word  "turpitude,"  does  not  seem 
to  add  anything  to  the  meaning  of  the  term, 
other  than  that  emphasis  which  often  results 
from  tautological  expression,  within  the  di- 
vorce statute.  HoUoway  v.  HoUoway,  55  S. 
E.  191,  126  Ga.  459,  7  L.  R.  A.  (N.  S.)  272, 
115  Am.  St  Rep.  102,  7  Ann.  Cas.  1164  (citing 
5  Words  and  Phrases,  p.  4580 ;  Webst  Diet ; 
Black,  Law  Diet ;   Bouv.  Law  Diet). 

Proof  of  a  prior  conviction  of  assault  and 
battery  was  inadmissible  to  affect  a  witness' 
credibility,  under  the  rule  permitting  evi- 
dence of  prior  convictions  of  offenses  involv- 
ing "moral  turpitude,"  as  such  term  signifies 
an  inherent  quality  of  baseness,  viieness,  and 
depravity  not  inherent  in  assault  and  battery. 
Gillman  v.  State,  51  South.  722,  723,  165  Ala. 
135. 


Carrying  a  concealed  weapon  is  not  an 
offense  involving  "moral  turpitude,"  and  the 
offender's  conviction  is  not  ground  for  his  de- 
portation. Ex  parte  Saraceno,  182  Fed.  d55, 
957. 

The  keeper  of  a  disorderly  house  within 
Pen.  Code  1911,  art  496,  defining  a  disorderly 
house  as  any  assignation  house,  or  theater  or 
house  where  liquors  are  kept  for  sale  and 
women  of  bad  reputation  are  permitted,  is 
guilty  of  an  offense  involving  "moral  turpi- 
tude," and  a  witness  for  accused  is  properly 
cross-examined  as  to  whether  he  is  under  an 
Indictment  for  keeping  a  disorderly  bouse. 
Bird  V.  State  (Tex.)  148  S.  W.  738,  739  (dtlnf 
5  Words  and  Phrases,  p.  4580). 

The  illegal  sale  of  intoxicating  liquors  is 
not  a  crime  involving  moral  turpitude  within 
Kirby's  Dig.  |  5247,  authorizing  the  revoca- 
tion of  a  physician's  license  on  his  conviction 
of  crime  involving  moral  turpitude,  the  words 
"moral  turpitude"  implying  something  im- 
moral, regardless  of  the  fact  that  it  is  pon- 
ishable  by  law,  and  offenses  against  the  Uq- 
uor  laws,  such  as  illegal  sales  of  liquor,  are 
statutory  crimes,  and  merely  mala  prohibita. 
Fort  V.  aty  of  Brinkley,  112  S.  W.  1084, 1085, 
87  Ark.  400. 

Proof  of  a  conviction  of  an  Illegal  sale  of 
intoxicating  liquors  is  not  admissible  to  im- 
peach a  witness'  credibility;  the  crime  not 
showing  "moral  turpitude,"  which  signifies  an 
inherent  quality  of  baseness,  viieness,  or  de- 
pravity. Swope  V.  State,  58  South.  809, 811, 4 
Ala.  App.  83. 

"Moral  turpitude"  is  an  act  of  baseness, 
viieness,  or  depravity  in  the  private  and  social 
duties  which  a  man  owes  to  his  fallow  men 
or  to  society  In  general,  contrary  to  the  ac- 
cepted and*  customary  rule  of  right  and  duty 
between  man  and  man.  Though  the  i)Oint  at 
which  an  act  begins  to  take  on  the  color  of 
turpitude  is  not  very  definitely  marked,  yet 
the  commission  of  the  crime  of  larceny, 
whether  grand  or  petit,  undoubtedly  involves 
"moral  turpitude,"  as  that  term  is  commonly 
used.  In  re  Henry,  99  Pac.  1054,  1055,  15 
Idaho,  755,  21  L.  R.  A.  (N.  S.)  207. 

Fighting  not  being  an  offense  involving 
"moral  turpitude,"  the  state  may  not,  on 
cross-examination  of  defendant,  show  tbat 
he  had  paid  several  fines  for  fighting  before 
the  charge  of  assault  for  which  he  was  being 
tried.  PoUok  t.  State  (Tex.)  101  &  W.  231, 
232. 

MORE 

More  meeessarj  puUie  use 

Under  a  Code  provision  allowing  p^ope^ 
ty  already  taken  for  public  use  to  be  taken 
for  a  "more  necessary  public  use"  than  that 
to  which  it  has  been  already  appropriated, 
the  land  of  a  private  person,  subject  to  an 
easement  for  a  public  highway,  may  be  taken 
by  a  water  company  for  a  dam  and  reaervoii^ 
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Uarln  County  Water  Ck>.  ▼.  Marin  Connty,  79 
Pac.  282,  283,  145  Cal.  586. 

More  partieularly 

"Particularly"  Is  defined  as  "In  a  particu* 
lar  manner;  expressly  with  a  specific  refer- 
ence or  interest;  in  particular;  distinctly." 
The  term  "more  particularly  described,"  as 
used  in  a  contract  to  convey  a  farm  "consist- 
ing of  two  hundred  (200)  acres,  more  or  less, 
•  •  ♦  more  particularly  described,"  in  a 
deed  specified,  means  exactly  described. 
Sweet  V.  Marsh,  117  N.  Y.  Supp.  930,  934,  133 
App.  Div.  315. 

Mor*  tmrnttakoaj 

An  instruction  was  correct  which,  con- 
strued as  a  whole,  told  the  jury  that,  after 
rejecting  the  testimony  of  witnesses  discredit- 
ed by  them,  their  verdict  should  be  for  claim- 
ant, if  there  was  "more  testimony"  (that  is,  a 
preponderance  of  testimony)  tending  to  es- 
tablish the  validity  of  her  claim,  and  If  there 
was  not,  their  verdict  should  be  for  the  es- 
tate Taylor  v.  Taylor's  Estate,  101  N.  W. 
832,  835,  138  Mich.  658. 


An  allegation,  in  a  pleading  contesting 
tbe  validity  of  an  election  in  a  school  dis- 
trict authorissing  the  issuance  of  bonds,  that 
"more  than  one"  person  voted  in  favor  of  the 
bonds  who  was  not  a  taxpayer  of  the  district 
is  tantamount  to  an  allegation  that  two  votes 
were  cast  by  persons  who  were  not  taxpayers 
of  the  district  Hicks  v.  Krigbaum,  108  Pac. 
482,  486,  13  Ariz.  237. 

More  tlimn  ten  Tears 

Where  defendant  pleaded  that  he  had 
been  in  peaceable  possession  of  all  the  prop- 
erty described  in  plaintifTs  petition,  using 
and  exercising  ownership  over  same  for  "more 
than  ten  years  next  preceding  the  filing  of 
said  suit,"  the  phrase  quoted  indicates  that 
it  was  not  the  intention  of  the  pleader  to  limit 
the  time  of  possession  to  the  ten  years  im- 
mediately preceding  the  filing  of  the  suit 
Campbell  Real  Estate  C3o.  v.  Wiley  (Tex.)  83 
S.  W.  251,  252  (citing  Hennessy  v.  Savings 
A  Loan  Co.,  55  S.  W.  124,  22  Tex.  Civ.  App. 
591). 

MOBJS  OB  I.ES8 

The  phrase  "more  or  less"  following  a 
numeral  conveys  the  meaning  of  an  estimate 
of  probable  distance  or  amount  The  idea 
of  nearness  is  suggested  but  that  of  fixedness 
is  excluded,  and,  where  the  question  at  is- 
sue in  the  controversy  is  one  of  distance,  it 
is  a  question  of  fact  for  the  jury  to  determine 
as  to  what  is  a  reasonable  limit  in  connec- 
tion with  the  subject-matter  and  surrounding 
facts  and  circumstances  of  the  particular 
case.  Geiger  v.  Kaestner,  148  111.  App.  529, 
532;  Santa  Paula  Commercial  Ck).  v.  Park- 
hurst-Davls  Mercantile  Co.,  120  Pac.  347,  348, 
86  Kan.  328. 


MOBS  OR  U888  (Persoaalty) 

In  a  contract  for  sale  of  goods,  the  qual- 
ifying words  "more  or  less"  merely  provide 
against  slight  and  accidental  variations  in 
number,  measure  or  weight  Hills  v.  Ed- 
mund Peycke  Co.,  110  Pac.  1088,  1089,  14 
Cal.  App.  32. 

The  phrase  **more  or  less,"  as  used  in  a 
contract  for  the  manufacture  and  sale  of 
glass,  where  the  quantity  is  stated  at  200,000 
square  feet  "more  or  less,"  means  only  such 
immaterial  variations  in  quantity  as  would 
occur  naturally  in  connection  with  such  a 
contract.  Hadley-Dean  Plate  Glass  Co.  v. 
Highland  Glass  Co.,  143  Fed.  242,  243,  74  C. 
C.  A.  402. 

The  words  **more  or  less,"  in  a  contract 
for  the  sale  of  a  designated  number  of  staves 
"more  or  less,"  all  being  branded,  etc.,  are 
merely  precautionary  so  as  to  cover  slight 
and  unimportant  inaccuracies  and  do  not  en- 
large the  descriptive  words  or  quantity.  Lit^ 
tie  Rock  Cooperage  C3o.  v.  Gunnels,  101  S.  W. 
729,  730,  82  Ark.  286,  12  Ann.  Cas.  293. 

The  terms  "about"  and  "more  or  less," 
as  used  in  a  contract  of  sale  of  "about"  250 
tons  of  grapes  "more  or  less,"  do  not  create 
such  an  ambiguity  in  the  contract  as  to  let  in 
extrinsic  evidence  of  previous  or  contempo- 
raneous conversations  to  show  intent  Pe- 
terson V.  Chaix,  90  Pac.  948,  951,  5  Cal.  App. 
525. 

Quantity  identiiied  liy  ladependent  eir- 
enmstanees,  or  determined  liy  op- 
tion of  bnyer 

Where  a  contract  is  made  to  sell  or  fur- 
nish certain  goods  identified  by  reference  to 
independent  circumstances,  such  as  an  entire 
lot  deposited  in  a  certain  warehouse,  or  all 
that  may  be  manufactured  by  the  vendor  iu 
a  certain  establishment,  or  that  may  be  ship- 
ped by  his  agent  or  correspondent  in  certain 
vessels,  and  the  quantity  is  named  with  the 
qualification  of  "about,"  or  "more  or  less," 
or  words  of  like  import,  the  contract  applied 
to  the  specific  lot;  and  the  naming  of  the 
quantity  is  not  regarded  as  in  the  nature  of 
a  warranty,  but  only  as  an  estimate  of  the 
probable  amount  in  reference  to  which  good 
faith  is  all  that  is  required  of  the  party  mak- 
ing it  In  such  cases  the  goyeming  rule  is 
somewhat  analogous  to  that  which  is  ap- 
pUed  in  the  description  of  land,  where  natu- 
ral boundaries  and  monuments  control  cours- 
es and  distances  and  estimates  of  quantity. 
A  contract  for  the  sale  of  cotton  linters  stip- 
ulated that  the  seller  confirmed  the  sale  to 
the  buyer  of  the  "season's  output  of  lin- 
ters •  ♦  ♦  estimated  at  200  to  250"  bales. 
Held,  that  the  contract  was  for  the  sale  of 
the  output  regardless  of  the  number  of  bales, 
especially  in  view  of  the  evidence  that  the 
buyer  was  buying  linters  generally,  and  want- 
ed all  he  could  get  and  the  buyer  was  re- 
quired to  take  the  output  consisting  of  60 
bales  in  excess  of  the  maximum  estimate. 
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Loeb  V.  Winnsboro  Cotton  OU  Co.  (Tex.)  93 
S.  W.  515,  516  (quoting  and  adopting  Braw- 
ley,  to  Use  of  Myrick,  v.  United  States,  96  U. 
S.  171,  24  L.  Ed.  622). 

MOKE  OR  LESS  (Bealtj) 

The  words  "more  or  less"  ordinarily 
mean  *'about,"  when  used  in  a  deed.  Carling 
V.  Wilson  (Ala.)  58  South.  417,  418. 

Where  land  sold  was  described  by  metes 
and  bounds,  the  words  **containing  by  esti- 
mate" a  certain  number  of  acres  were  equiva- 
lent to  the  words  "more  or  less."  Mayer  & 
Schmidt  V.  Wooten,  102  S.  W.  423,  427,  46 
Tex.  ay.  App.  327. 

**In  common-law  conveyances  the  words 
'more  or  less,*  while  sometimes  having  prac- 
tically no  effect,  are  frequently  added  to  pre- 
vent the  precise  quantity  named  from  being 
conclusive  on  the  parties,  and  may  operate 
to  make  a  sale  of  land  one  in  gross  instead  of 
by  the  acre."  Ainsa  v.  United  States,  161  U. 
3.  208,  228,  16  Sup.  Ct  544,  40  L.  Ed.  673. 

When  the  description  of  the  quantity  of 
land  conveyed  by  the  deed  concludes  with 
the  words  *'more  or  less,"  the  purchaser  is 
not  entitled  to  any  reduction  on  account  of 
a  deficiency  unless  it  is  very  gross.  Keenan 
V.  Bird,  14  N.  Y.  Supp.  457,  60  Hun.  175, 177 ; 
Cunningham  v.  MiUner,  82  Va.  526,  527. 

Where  an  agreement  for  the  conveyance 
of  land  describes  it  as  32  acres  more  or  less, 
and  which  does  not  describe  the  land  by 
metes  and  bounds,  or  by  any  fixed  ascertain- 
able monuments,  the  words  "more  or  less"  do 
not  weaken  or  destroy  the  statement  of  the 
quantity.  Brooks  v.  Halane,  116  IlL  App. 
383,  388. 

The  qualification  "more  or  less,"  specified 
in  a  conveyance  of  land,  will  cover  any  de- 
ficiency not  so  gross  as  to  justify  a  suspicion 
of  willful  deception  or  mistake  amounting  to 
fraud.  In  the  latter  event  the  purchaser  may 
have  either  a  rescission  of  the  sale  or  an 
apportionment  of  the  price  according  to  the 
relative  value.  The  use  of  the  words  con- 
fers no  additional  right  upon  the  seller. 
Kendall  v.  Wells,  55  S.  E.  41,  42,  126  6a. 
343  (quoting  and  adopting  definition  in  Civ. 
Code  1895,  §  3542,  and  citing  4  Kent,  Comm. 
[14th  Ed.]  467;  1  Jones,  Real  Prop.  §§  398, 
399,  400;  Rawle,  Cov.  [5th  Ed.]  J  297;  8 
Washb.  Real  Prop.  [6th  Ed.]  §  2322;  1  Warv. 
Vendors,  {  381;  Collinsville  Granite  Co.  v. 
Phillips,  51  S.  E.  666,  123  Ga.  842;  Jack- 
son ex  dem.  Suffem  v.  McConnell  [N.  Y.]  19 
Wend.  175,  32  Am.  Dec.  439 ;  Powell  v.  Clark, 
5  Mass.  355,  4  Am.  Dec.  67;  Wri^t  v. 
Wright,  34  Ala.  194 ;  Seegar  v.  Smith,  3  S. 
B.  613,  614,  78  Ga.  616,  618;  BeaU  v.  Berk- 
halter,  26  Ga.  567 ;  Estes  v.  Odom,  18  S.  B. 
355,  91  Ga.  600;  Perkins  Mfg.  Co.  v.  Wil- 
liams, 25  S.  E.  556,  98  Ga.  388;  Seymore 
V.  Rice,  21  S.  E.  293,  94  Ga.  184;  Harrison 
V.  Talbot,  2  Dana  [32  Ky.]  258;  Noble  v. 
Googins,  99  Mass.  231 ;  Gauldin  v.  Shehee,  20 


Ga.  531  [4] ;  Smith  v.  Dudley,  69  Ga.  766  [3]; 
2  Warv.  Vendors,  f  832;  Finney  v.  Moiria, 
42  S.  E.  1020,  116  Ga.  758 ;  WyUy  v.  Gazan, 
69  Ga.  506,  516 ;  Walton  v.  Ramsey,  50  Ga. 
618;  Adams,  Bq.  [8th  Ed.]  177,  178;  Spence 
V.  Duren,  3  Ala.  251;  Leyden  ▼.  Hickman, 
75  Ga.  684 ;  Seymore  v.  Rice,  21  S.  B.  293, 
94  Ga.  183;  Yost  v.  Mallieote's  Adm'r,  77 
Va.  610). 

The  words  "more  or  less,"  as  used  in  a 
deed  stating  that  the  land  conveyed  contain- 
ed a  specified  number  of  acres  more  or  less, 
are  not  construed  to  mean  *'as  estimated,** 
"as  supposed,"  but  are  construed  to  mean 
about  the  specified  number  of  acres,  and  are 
designed  to  cover  only  such  small  errors  o( 
surveying  as  usually  occur  in  surveya  Win- 
ton  V.  McGraw,  54  S.  E.  606,  50S,  60  W.  Va. 
98. 

^e  term  "more  or  less,"  when  appended 
to  the  expressed  area  of  land  stated  in  a 
deed,  constitutes  a  recognition  of  the  &ct 
that  measurements  of  land  are  apt  to  differ, 
and  that  men  of  intelligence  and  experience, 
who  are  familiar  with  the  premises,  may  not 
agree  in  their  estimates ;  and  one  who  pur- 
chases land  in  bulk  or  as  containing  an  es- 
timated number  of  acres  can  ordinarily  ob- 
tain no  relief  on  account  of  any  shortage 
which  subsequent  accurate  measurement  may 
disclose,  but  the  introduction  of  the  words 
"more  or  less"  does  not  afford  a  shield 
against  liability  for  false  representations,  and 
the  mere  fact  that  the  deficiency  is  very 
large  in  proportion  to  the  supposed  quantity 
is  often  treated  as  in  itself  evidence  of  frand 
or  of  mutual  mistake,  and  in  such  case  the 
purchaser  is  entitled  to  relief  by  rescission, 
or  by  an  abatement  of  the  price,  or,  where 
he  has  paid  the  price,  an  action  at  law  for 
damages.  Boddy  v.  Henry,  101  N.  W.  447, 
452,  126  Iowa,  31  (citing  Paine  v.  Upton.  87 
N.  Y.  327,  41  Am.  Rep.  371 ;  Lewis  v.  Hoeld- 
tke  [Tex.]  76  S.  W.  309 ;  CJouse  v.  Boyles,  4 
N.  J.  Eq.  212,  38  Am.  Dec.  514 ;  Harrell  ▼. 
Hill,  19  Ark.  102,  68  Am.  Dec.  202;  Trlplett 
V.  Alden,  26  Grat.  [67  Va.]  721,  21  Aul  Bep. 
320;  Hoback  v.  Kilgores,  26  Grat  [67  Vs.] 
442,  21  Am.  Rep.  817;  Gamp  v.  Norfleefs 
Adm'x,  S  S.  B.  374,  83  Va.  380;  Flske  v. 
Fleming's  Syndic,  15  La.  202 ;  Estes  v.  Odom, 
18  S.  E.  355,  91  Ga.  600;  Anthony  v.  Oldacre. 
4  Call  [8  Va.]  489 ;  Cravens  v.  Kiser.  4  Ind 
512 ;  Blessing's  Adm'rs  v.  Beatty,  1  Bob.  [40 
Va.)  287;  Crislip  v.  Cain,  19  W.  Va.  438; 
Wilson  V.  Randall,  67  N.  Y.  338;  McCandless 
V.  Young,  96  Pa.  289 ;  Baltimore  Permanent 
Building  &  Land  Soc.  v.  Smith,  54  Md.  187. 
39  Am.  Rep.  374;  Hosleton  v.  Dickinson,  1 
N.  W.  550,  51  Iowa,  244). 

I  The  language  '*more  or  less,**  used  in 
contracts  for  the  sale  of  land,  must  be  un- 
derstood to  apply  only  to  small  excesses  or 
deficiencies  attributable  to  variance  of  instru- 
ments of  surveyors,  etc.,  and  these  terms  are 
used  to  rather  replace  the  idea  of  a  contract 

^  of  hazard,  and  implies  that  there  is  no  ooii- 
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dderable  difference  in  the  quantity.    Berry's  ( 
Ex'x  V.  Fishbume,  61  S.  B.  827,  104  Va.  459. 

The  return  of  appraisers  setting  aside  a 
year's  support  to  a  widow  described  the  prop- 
erty set  aside  as  *'450  acres  of  land,  more  or 
less,  including  homestead."  Held,  that  the 
words  '*more  or  less"  indicate  that  no  pre- 
cise number  of  acres  was  intended,  but  that 
the  statement  of  the  quantity  was  given  as 
descriptlTe  of  the  land  assigned.  Hancock 
r.  King,  66  S.  E.  949,  950,  133  6a.  734. 

The  words  **more  or  less,"  used  in  de- 
scribing land,  are  ordinarily  intended  and 
understood  not  to  admit  of  infinite  variation, 
but  to  restrain  the  representation  to  a  rea- 
sonable or  usual  allowance  for  small  er- 
rors in  surveys;  and  a  description  of  land, 
in  a  bill  to  quiet  title  thereto,  as  beginning 
at  a  point  on  the  south  line  of  S.  avenue,  60 
feet,  more  or  less,  eastwardly  from  the 
southeast  corner  of  S.  avenue  and  B.  avenue, 
said  point  being  at  the  intersection  of  said 
south  line  of  S.  avenue,  and  the  north  and 
south  fence  separating  the  lot  described  from 
the  lot  at  the  southeast  comer  of  said  two 
avenues  supposed  to  belong  to  B.,  60  feet 
more  or  less,  to  the  southeast  corner  of  said 

B.  lot,  thence  northwardly  along  the  fence 
separating  the  lot  described  from  the  B.  lot 
and  parallel,  or  nearly  so,  with  B.  avenue, 
202  feet,  more  or  less,  to  the  place  of  be- 
ginning, being  sufficiently  definite  that,  if  the 
action  had  been  ejectment,  a  surveyor  would 

'  have  been  able,  in  case  of  recovery,  to  locate 
the  exact  limits,  and  the  sheriff  to  execute  a 
writ  of  possession,  was  sufficient  Touart 
V.  Jett  Bros.  Ck)ntractlng  Co.,  63  South.  751, 
753,  169  Ala.  638. 

A  grantor,  whose  land  was  bounded  on 
the  east  by  lands  of  S.,  conveyed  a  part  to 

C,  and  then  conveyed  land  lying  between 
that  conveyed  to  O.  and  that  owned  by  S., 
describing  it  as  ''beginning  at  a  point 
*  *  *  adjoining  the  land  of  C,  thence  run- 
ning easterly  *  *  *  58  feet  to  the  land 
of  S.,  *  *  *  all  distances  above  men- 
tioned to  be  more  or  less."  Held,  that  the 
conveyance  covered  all  of  the  land  owned 
by  the  grantor  lying  between  the  lands  of  S. 
and  C,  whether  "more  or  less"  than  68  feet 
wide.  Holden  v.  Crolly,  138  N.  Y.  Supp.  23, 
25,  153  App.  Div.  254. 

Xlstake  or  fraud 

Where  through  innocent  mistake  a  gran- 
tor represented  that  a  tract,  described  by 
metes  and  bounds,  containing  but  69.71  acres 
contained  82  acres  more  or  less,  the  grantee, 
purchasing  by  the  acre  and  paying  the  price 
in  ignorance  of  the  deficiency,  could  sue  in 
equity  for  the  deficiency  in  the  acreage ;  the 
words  'teore  or  leas"  not  including  a  con- 
siderable variance,  and  the  mistake  being 
sufficient  to  induce  the  court  to  believe  that 
if  the  trath  had  been  known  the  purchase 
would  not  have  been  made.  Straus  v.  Nor- 
rls,  79  AtL  611,  612,  78  N.  J.  Eq.  48a 


ReAsoaaUe  exoeas  or  dofieieneT  ooTorod 

The  *  words  "more  or  less"  in  a  deed  re- 
lieve only  from  the  necessity  for  exactness, 
and  not  from  gross  deficiency.  Boggs  v. 
Bush,  122  S.  W.  220,  222,  137  Ky.  95. 

The  words  "more  or  less"  in  a  convey- 
ance ordinarily  mean  that  the  grantor  does 
not  warrant  the  precise  quantity  of  land 
named  therein,  but  Import  that  the  actual 
quantity  is  a  near  approximate  to  that  men- 
tioned, so  that,  if  there  is  no  more  than  a 
reasonable  deficit  in  the  quantity,  such  as  a 
shortage  arising  from  a  part  thereof  taken 
for  street,  there  is  no  breach  of  the  covenant 
in  the  conveyance.  Kitzman  v.  Carl,  110  N. 
W.  587,  133  Iowa,  340,  12  Ann.  Cas.  296. 

Bisk  mm  to  qnaatity  Indloated 

The  general  rule  is  that,  where  it  ap- 
pears in  a  deed  conveying  land  by  the  quali- 
fying words  "more  or  less"  that  the  state- 
ment of  the  number  of  acres  in  the  deed  is 
a  mere  matter  of  description  and  not  of  the 
essence  of  the  contract,  the  purchaser,  in  the 
absence  of  fraud,  takes  the  risk  as  to  the 
quantity  of  acres  conveyed  to  him.  Adams 
V.  Betz,  78  N.  B.  649,  651,  167  Ind.  161; 
Newman  v.  Kay,  49  S.  B.  926,  932,  57  W. 
Va.  98,  68  L.  R.  A.  908,  4  Ann.  Cas.  39  (cit- 
ing 4  Kent,  Comm.  467 ;  Noble  v.  Ooogins,  99 
Mass.  231;  Flagg  v.  Mason,  6  N.  E.  702,  141 
Mass.  64;  Libby  ▼.  Dickey,  27  Atl.  253,  85 
Me.  362;  Frenche  v.  Chancellor  of  State  of 
New  Jersey,  27  Atl.  140,  51  N.  J.  Bq.  624,  40 
Am.  St  Rep.  548;  Borkenhagen  v.  Viau- 
den,  52  N.  W.  260,  82  Wis.  206;  Estes  v. 
Odom,  18  S.  B.  355,  91  Ga.  600);  Kendall  v. 
WeUs,  55  S.  B.  41,  44,  126  Ga.  343  (citing 
Jones,  Real  Prop.  ||  898,  399,  400;  Rawle, 
Cov.  [5th  Ed.]  f  297;  3  Washb.  Real  Prop. 
[6th  Bd.1  f  2322;  CollinsviUe  Granite  Co. 
V.  PhilUps,  61  S.  E.  666,  123  Ga.  842;  Jack- 
son V.  McConnell  [N.  Y.]  19  Wend.  175,  32 
Am.  Dec  439;  Powell  v.  Clarke,  6  Mass.  356, 
4  Am.  Dea  67;  Wright  v.  Wright,  84  Ala. 
194) ;  Cohen  v.  Numsen,  65  AtL  432,  438,  104 
Md.  676;  Yates  v.  ButtreU  (Tez.)  182  8.  W. 
831,  832. 

Sale  la  cross  or  liy  acre  ladioatod 

The  description  of  land  conveyed  as  con- 
taining so  many  acres,  "more  or  less,"  con- 
stitutes a  sale  by  the  acre,  unless  it  plainly 
appears  from  the  whole  deed  that  a  sale  in 
gross  was  intended.  Pack  v.  Whitaker,  65 
S.  B.  496,  498,  110  Va.  122. 

A  description  in  a  deed  of  land  as  15 
acres,  ''more  or  less,"  off  the  southwest  cor- 
ner of  a  quarter  section,  signified  a  sale  in 
gross  of  15  acres,  and  was  not  uncertain 
because  of  the  words  quoted.  W.  C.  Early 
&  Co.  V.  Long,  42  South.  348,  89  Miss.  285. 

Where  defendant  rented  a  tract  of  land 
of  plaintiff,  and  executed  a  rent  note,  prom- 
ising to  pay  plaintiff  $160  for  rent  of  40 
acres  of  land  at  $4  per  acre,  more  or  less, 
etc.,  it  was  held  that  the  words  "more  or 
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less*'  referred  to  the  quantity  of  land,  and  ^ 
that  the  instrument  should  be  construed  to 
evidence  a  contract  for  renting  by  the  acre, 
and  not  for  a  gross  sum  for  the  entire  tract 
Ayers  v.  Heustess,  127  S.  W.  957,  94  Ark. 
493. 

Immaterial  deviation— 2  la  200  acre* 

On  an  exchange  of  land,  a  deficiency  of 
about  two  acres  in  a  farm  of  "200  acres, 
more  or  less,"  is  insufficient  to  raise  a  pre- 
sumption that  it  would  have  prevented  the 
exchange,  if  known.  Webber  v.  Barter,  134 
N.  W.  947.  950,  154  Iowa,  317. 

Material  deviation— 8  ia  200  acres 

Where  a  contract  for  the  exchange  of  a 
stock  of  goods  for  a  farm  described  it  as 
containing  200  acres  *'more  or  less  according 
to  the  government  survey,"  such  quoted 
words  contemplated  only  such  differences  as 
were  due  to  errors  incident  to  measurements 
by  different  surveyors  and  the  variance  In 
the  instruments  used,  and  did  not  cover  a 
discrepancy  of  8.58;  such  discrepancy  being 
sufficient  to  Justify  an  allowance  of  damages. 
Fisher  v.  Trumbauer  &  Smith  (Iowa)  138  N. 
W.  528,  530. 

Same— 30  in  80  aores 

The  term  ''more  or  less,"  in  a  deed  de- 
scribing the  land  as  80  acres  more  or  less, 
does  not  cover  a  shortage  of  30  acres,  and 
the  grantee  going  into  possession  and  im- 
proving the  land  before  discovering  the  fraud 
of  the  grantor,  who  knew  that  the  land  de- 
scribed was  50  acres,  may  elect  to  retain  the 
land  the  grantor  conveyed  and  demand  an 
abatement  of  the  price  for  so  much  as  the 
quantity  falls  short  of  the  amount  repre- 
sented. McGhee  v.  Bell,  70  S.  W.  493,  496, 
170  Mo.  121,  59  L.  R.  A.  76L 

MORGUE 

Ajb  used  in  Rev.  St  1906,  §  3586a,  mak- 
ing it  unlawful  to  establish  a  morgue  on  any 
street  on  which  there  are  dwelling  houses, 
unless  the  owners  or  occupants  of  such 
dwelling  houses  within  200  yards  thereof 
give  their  written  consent,  the  word  "morgue" 
must  be  given  its  usual  meaning,  which  is  a 
place  or  deadhouse  where  the  bodies  of  per- 
sons found  dead  are  exposed  for  identifica- 
tion, or  that  they  may  be  claimed  by  their 
friends.  Koebler  v.  Pennewell,  79  N.  Bb  471, 
473,  75  Ohio  St  278  (citing  Black,  Law 
Diet;  Rap.  &  L.  Law  Diet;  Cent  Diet; 
Stand.  Diet;  WebstDict;  Thesaurus,  Diet ; 
Enc  Diet). 

MORTAL  INJURY 

The  words  "mortal  injuries,**  as  used 
in  an  indictment  for  murder  alleging  that 
defendant  inflicted  certain  mortal  injuries, 
must  be  taken  as  the  equivalent  of  "serious 
bodily  injuries,"  as  used  in  Cr.  Code,  §  215, 
providing  that  an  aggravated  assault  is  com- 
mitted when  a  serious  bodily  injury  la  in- 


flicted upon  the  person  assaulted,  and  audi 
indictment  justifies  a  convlctton  for  an  ag- 
gravated assault  Mapula  t«  Territory,  80 
Pac  389,  391,  9  Ariz.  199. 

MORTAR 

"Mortar"  is  a  mixture  of  Ume  in  paste 
with  sand.  It  may  be  divided  into  two 
principal  classes:  Hydraulic  mortar,  wblcb 
is  made  of  hydraulic  lime,  and  common  mo^ 
tar,  made  of  common  lime.  Donaldson  r. 
Roksament  Stone  Co.,  170  Fed.  192,  193. 

MORTGAGE 

See  Chattel  Mortgage;  Constructive 
Mortgage;  Dry  Mortgage;  ESquitable 
Mortgage;  Indicia  of  a  Mortgage; 
Kansas  Gut-Throat  Mortgage;  Per- 
sonal Mortgage;  Purchase-Money  Mort- 
gage; Railroad  Mortgage;  Tight  Mort- 
gage. 

Deed,  mortgage,  or  otherwise,  see  Otbe^ 
wise. 

Party  to  mortgage,  see  Party. 

Subject  to  mortgage,  see  Subject  to. 

"A  'mortgage*  Is  literally  a  dead  pledge." 
Stumpe  V.  Kopp,  99  S.  W.  1073,  1076^  201 
Mo.  412. 

At  conunon  law  a  mortgage  was  a  oob- 
ditional  conveyance  to  secure  the  payment  of 
money  or  the  performance  of  some  act  to  ^ 
be  void  upon  such  pasrment  or  performance.^ 
By  more  modem  law  and  under  the  statutes 
of  many  states  a  mortgage  is  a  mere  lien 
upon  land.  Its  dominant  attribute  is  secuii- 
ty,  but  nevertheless  it  must  be  regarded  u 
"both  a  lien  in  equity  and  a  conveyance  at 
law."  ITnited  States  ▼•  Commonwealth  Ti- 
tle Ins.  &  Trust  Co.,  24  Sup.  Ct  546,  547, 
193  U.  S.  651,  48  U  £».  830  (citing  Pom.  Dq. 
Jur.  §  U91). 

A  mortgage  is  a  conveyance  of  an  estate 
or  property  by  way  of  pledge  for  the  securitj 
of  a  debt  to  become  void  on  payment  thereot 
and  is  not  a  mere  lien.  Poarch  v.  Duncan, 
91  S.  W.  1110,  41  Tex.  Civ.  App.  275. 

A  "mortgage"  is  a  pledge  of  land  de- 
scribed in  the  agreement  by  a  grantor  to 
the  grantee  and  to  revert  to  the  grantor  on 
the  discharge  of  the  obligation  for  the  per- 
formance of  which  it  is  pledged.  Safe  De- 
posit Title  Guaranty  Co.  v.  Linton,  62  Atl. 
566,  213  Pa.  105  (ciUng  Lance's  Appeal.  4 
AtL  375,  112  Pa.  456;  Moran  v.  Munhall,  53 
Ati.  1094,  204  Pa.  242). 

A  "mortgage"  is  a  conveyance  or  trans- 
fer of  property,  either  real  or  personal,  as 
security  to  pay  a  debt  or  in  discbarge  of  some 
o^her  obligation.  Williams  ▼.  Davis,  45 
South.  908,  909,  154  Ala.  422. 

An  instrument  will  be  deemed  a  mort- 
gage, whatever  its  form,  if,  taken  alone  or  in 
connection  with  the  snrroonding  circum- 
stances, it  appears  to  have  been  given  to  se- 
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cure  payment  of  money;  and  the  mere  ab- 
sence of  terms  of  defeasance  does  not  con- 
trol its  nature  as  a  mortgage.  Connor  ▼. 
Connor,  52  South.  727,  729,  59  Fla.  467;  Wyl- 
ly-Oabbett  Co.  v.  Williams,  42  South.  910, 
ceo,  53  Fla.  872  (quoting  Cooper  v.  Brock, 
2  X.  W.  eeO,  41  Mich.  488). 

Act  Feb.  25,  1909  (26  St.  at  Large,  p. 
161),  provides  that  in  every  action  to  recover 
personal  property  which  has  been  pledged  in 
any  way  to  secure  credit  or  debt  the  defend- 
ant may  plead  a  counterclaim  arising  out  of 
the  same  transaction,  and  the  jury  may  find 
the  amount  due  the  plaintiff,  if  any,  in  which 
case  tlie  defendant  may  pay  said  amount  and 
costs,  and  have  the  property  released  from 
the  incumbrance.  Held  that,  by  the  use  of 
the  words  "pledged  in  any  way,"  the  statute 
evidraces  an  intention  not  to  limit  its  appli- 
cation to  cases  of  mere  technical  pledges, 
and,  as  a  '*mortgage"  is  a  "pledge,"  the  mort- 
gagor of  chattels  to  secure  the  purchase 
price  was  properly  permitted  to  interpose  a 
counterclaim  that  the  property  in  question 
was  not  suitable  for  the  purpose  for  which 
it  was  purchased  as  represented  by  the  seller 
in  an  action  to  foreclose  the  mortgage. 
Woodruiff  Machinery  &  Mfg.  Co.  ▼.  Timms, 
76  S.  E.  114,  115,  93  S.  C.  99. 

Any  instrument  creating  a  lien,  specify- 
ing the  debt  and  personal  property  on  which 
it  is  to  take  effect,  is  a  mortgage,  though 
there  may  be  some  language  indicating  an  in- 
tention to  convey  legal  title.  Powers  &  Co. 
V.  Georgia-Florida  Grocery  Co.,  67  S.  B.  685, 
686,  7  Ga.  App.  592. 

No  particular  formality  is  essential  to  the 
creation  of  a  mortgage.  A  writing  indicating 
an  Intention  to  create  a  lien,  and  specifying 
a  debt  to  be  secured  and  the  property  on 
which  the  lien  is  to  take  effect,  is  a  mortgage. 
Hr)ward  v.  Rumble,  61  S.  H  297,  4  Ga.  App. 
327. 

A  '^mortgage"  is  a  conveyance  by  a  debtor 
to  bis  creditor,  or  to  some  one  in  trust  for 
him,  as  a  security  for  the  debt  Whatever  is 
siubstantially  this  is  held  to  be  a  mortgage  in 
a  court  of  equity.  Wilson  v.  Fisher,  62  S. 
B.  622,  624,  148  N.  C.  535. 

A  "mortgage"  is  a  contract  pledging  prop- 
erty embraced  in  it  for  the  payment  of  the 
debt  it  is  given  to  secure.  McClung  v.  Culli- 
son,  82  Pac  499,  500,  15  Okl.  402. 

A  coQunon-law  ''mortgage"  is  defined  to 
be  an  absolute  sale  of  the  proi>erty  by  the 
niortgagor  to  the  mortgagee,  subject  to  be 
redeemed  according  to  the  terms  of  the  con- 
tract. Mower  v.  McCarthy,  64  Atl.  578,  579, 
79  Vt  142,  7  L.  IL  A.  (N.  S.)  418,  118  Am. 
8t  Bep.  942. 

A  conveyance  of  property  in  writing  as 
security  is  a  "mortgage,"  regardless  of  the 
letter  of  the  instrument.  The  purpose,  not 
the  form,  determines  its  character.  No  mat- 
ter what  the  nature  of  a  conveyance  may  be 
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which  is  given  as  security,  when  the  evidence, 
either  written  or  parol,  establishes  the  fact 
that  the  relation  of  mortgagor  and  mort- 
gagee exists  between  the  parties,  the  right 
of  the  party  is  limited  to  a  mere  mortgage 
interest.  Smith  v.  Pfluger,  105  N.  W.  476, 
477,  126  Wis.  253,  2  L.  R.  A.  (N.  S.)  783,  110 
Am.  St.  Kep.  911  (citing  Starks  v.  Redfield, 
9  N.  W.  168,  52  Wis.  349 ;  Holle  v.  Bailey,  17 
N.  W.  322,  58  Wis.  434;  Schriber  v.  Le 
Clair,  29  N.  W.  570,  889,  66  Wis.  579;  Mc- 
Cormick  v.  Ilerndon,  56  N.  W.  1097,  86  Wis. 
449 ;  Schierl  v.  Newburg,  78  N.  W.  761,  102 
Wis.  552;  Gumps  v.  Kiyo,  80  N.  W.  937,  104 
Wis.  656). 

"A  transfer  of  property  as  security,  re- 
gardless of  the  form  thereof,  is  a  'mortgage,* 
and,  as  regards  rights  or  remedies,  must  be 
dealt  with  as  such.  If,  from  all  the  circum- 
stances of  the  case,  it  appears  clearly  that 
the  parties  intended  to  create  the  relation  of 
debtor  and  creditor  between  themselves  or 
to  recognize  that  relation  as  existing  as  a 
basis  for  a  mortgage,  their  purpose  in  that 
regard  will  be  deemed  to  have  been  accom- 
plished so  far  as  necessary  to  carry  Into  ef- 
fect the  incidental  purpose  to  create  the  re- 
lation of  mortgagor  and  mortgagee  to  secure 
payment  of  the  indebtedness,  though  it  does 
not  appear  that  there  was  the  express  prom- 
ise to  pay  which  generally  characterizes  the 
creation  of  such  principal  relation."  Beebe 
V.  Wisconsin  Mortgage  Loan  Co.,  93  N.  W. 
1103,  1105,  117  Wis.  828  (citing  Starks  v. 
Redfield,  9  N.  W.  168,  62  Wis.  349;  Bray- 
ton  V.  Jones,  5  Wis.  117;  Cumps  v.  Kiyo, 
80  N.  W.  937,  104  Wis.  666;  Schriber  v.  Le 
Clair,  29  N.  W.  570,  889,  66  Wis.  579;  Get- 
telman  v.  Commercial  U.  Assur.  Co.,  72  N. 
W.  627.  97  Wis.  237,  241;  Plato  v.  Roe,  14 
Wis.  453;  Sweet  v.  Mitchell,  15  Wis.  641; 
Jordan  v.  Warner's  Estate^  83  N.  W.  946,  107 
Wis.  539,  550). 

An  instrument  in  the  form  of  a  common- 
law  deed  of  mortgage,  reciting  a  loan  of  mon- 
ey and  a  sale  of  real  estate  to  secure  the  re- 
payment of  the  sum  loaned,  with  interest,  ex- 
ecuted in  the  state  of  Louisiana  and  duly 
recorded  in  the  mortgage  ofSLce  of  the  parish 
wherein  the  property  is  situated,  has  the 
legal  effect  of  a  "mortgage^*  or  hypothecation 
against  third  persons.  In  re  Immanuel  Pres- 
byterian Church,  36  South.  408,  413,  112  La. 
348. 

Where  one  executed  an  assignment  and 
transfer  of  all  the  rents  from  a  farm  to 
secure  payment  of*  his  note,  the  instrument 
amounted  to  a  "mortgage."  Thatcher  v.  Jef- 
fries (Tex.)  91  S.  W.  1091,  1092. 

A  building  and  loan  contract  providing 
that,  on  default  by  the  borrower,  the  lending 
company  may  re-enter  and  repossess  the 
premises,  that  all  sums  advanced  by  it  shall 
become  due  and  payable,  and  that  It  shall 
have  power  to  sell  the  premises  according 
I  to  law,  and  be  entitled  to  the  rights  and 
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remedies  of  the  ''mortgagee,"  and  any  over- 
plus after  satisfying  the  indebtedness  shall 
be  paid  to  the  borrower,  is  in  the  nature  of 
a  ''mortgage"  and  subject  to  foreclosure  as 
such.  Preston  v.  D'Ambrosio,  d5  N.  Y.  Supp. 
70,  71,  4G  Misc.  Rep.  523. 

Where  a  fire  policy  provided  that  the 
loss,  if  any,  was  payable  to  R.,  trustee,  as 
his  Interest  might  appear,  and  the  interest 
of  R.  was  that  of  a  trustee  under  a  deed 
securing  bonds  issued  by  insured,  such  in- 
terest would  be  treated  as  a  mortgage,  and 
the  insurer  estopped  to  deny  liability  on  the 
ground  that  it  did  not  know  the  nature  and 
character  of  the  trust.  Peerless  Mineral 
Springs  Co.  v.  German  American  Ins.  Oo.  of 
New  York,  138  N.  W.  1023.  1024, 151  Wis.  352. 

Assigmment  dlstinBolsliecl 

An  "assignment  for  benefit  of  creditors" 
is  more  than  a  security  for  the  payment  of 
debts;  it  is  an  absolute  appropriation  of  prop- 
erty to  their  payment.  It  does  not  create  a 
lien  in  favor  of  creditors  upon  property  which 
in  equity  is  still  regarded  as  the  property  of 
the  assignor,  but  it  passes  both  the  legal  and 
equitable  title  beyond  the  control  of  the  as- 
signor, and  there  remains  in  him  no  equity 
of  redemption,  and  the  trust  which  results 
to  the  assignor  in  the  unemployed  balance 
does  not  indicate  such  an  equity.  The  assign- 
ment is  voluntary  on  the  part  of  the  debtor, 
and  no  authority  can  exact  it.  and  it  there- 
fore partakes  of  the  nature  of  a  private  con- 
tract. Miller  v.  Swhier,  79  N,  E.  1092,  1093, 
40  Ind.  App.  465  (citing  Burrlll,  As.signm. 
§  6,  and  distinguishing  O'Neil  v.  Beck,  69  Ind. 
239;  Robinson  v.  Hughes.  20  N.  E.  220,  117 
Ind.  293,  3  L.  R.  A.  383,  10  Am.  St.  Rep.  45; 
Graves  v.  Hinkle,  21  N.  E.  328,  120  Ind.  157). 

"If  the  intention  of  the  debtor  is  mere- 
ly to  secure  his  debt  to  one  or  more  of  his 
creditors,  and  the  conveyance  is  not  Intended 
as  an  absolute  disposition  of  his  property, 
but  he  reserves  to  himself  a  right  therein, 
the  conveyance  will  be  treated  as  a  'mort- 
gage,' even  though  the  debtor  is  insolvent  at 
the  time,  and  it  covers  all  his  property,  and 
but  a  portion  of  his  debts  are  secured  by  it." 
Civ.  Code,  §§  3449-3473,  provide  that  an  as- 
signment for  the  benefit  of  creditors  is  void 
against  any  creditor  of  the  assignor  not  as- 
senting thereto,  in  case  it  gives  a  preference 
of  one  debt  or  class  of  debts  over  another, 
and  that  the  assignment  must  be  made  to  the 
sheriff  of  the  county  where  the  property  is 
situated.  A  debtor  executed  a  deed  of  a 
portion  of  her  property  to  a  trustee,  who 
was  to  pay  certain  creditors  from  the  profits, 
but  It  was  provided  that  the  surplus  of  profits 
should  inure  to  the  use  of  the  grantor  during 
her  life,  and  that,  after  payment  of  the  debts 
and  the  grantor's  death,  the  property  should 
be  transferred  to  her  children.  Any  surplus 
from  the  proceeds  of  any  sale  or  mortgage  by 
the  trustee  was  to  be  invested  by  him,  and 
he  was  empowered  to  exchange  the  property ' 


for  other  property  to  be  held  subject  to  tiie 
trust.  Held,  that  the  deed  was  not  intended 
as  an  absolute  disposition  o^  the  property,  or 
as  an  assignment  for  the  benefit  of  creditors, 
within  the  meaning  of  the  statute,  and  hence 
was  not  invalid  for  failure  to  comply  there- 
with. Heath  v.  Wilson,  73  Pac  182,  185. 139 
Cal.  362  (quoting  and  adopting  definition  in 
CadweU's  Bank  v.  Crittenden,  23  N.  W.  64«. 
66  Iowa,  240). 

"A  'mortgage'  or  deed  of  trust  in  the  na- 
ture of  a  mortgage  is  intended  as  security 
for  the  payment  of  nsoney,  or  for  the  per- 
formance of  some  collateral  act,  and  becomes 
void  upon  such  payment  or  performance." 
*'A  'mortgage*  does  not  invest  the  m<«tgagee 
with  an  absolute  and  indefeasible  title.  Tbe 
equitable  title,  called  the  'equity  of  redemp- 
tion,' remains  in  the  mortgagor.  The  mort- 
gage is  a  security  for  the  debt,  and  creates  « 
lien  upon  the  property  in  favor  of  the  credi- 
tor. There  is  no  difference  In  legal  effect  be- 
tween a  mortgage  with  a  power  of  sale  and 
a  deed  of  trust  executed  to  secure  a  debt, 
where  the  power  of  sale  is  placed  In  a 
third  person.  Both  are  securities  for  a  debt 
Both  create  specific  liens  on  the  property; 
and  in  both  the  equitable  title  or  right  of 
redemption  remains  in  the  debtor,  and  is  an 
estate  or  interest  In  the  property  that  tbe 
debtor  may  sell,  or  that  may  be  seized  and 
sold  under  judicial,  process  by  his  otbtf 
creditors,  subject  to  the  lien  created  by  tbe 
mortgage  or  deed  of  trust  ♦♦♦  An  as- 
signment for  the  benefit  of  creditors  is  well 
defined  to  be  'a  transfer  by  a  debtor  of  some 
or  all  of  his  property  to  an  assignee  in 
trust,  apply  the  same,  or  the  proceeds  there- 
of, to  the  payment  of  some  or  all  of  his 
debts,  and  to  return  the  surplus,  if  any. 
to  the  debtor.'"  The  owner  of  a  sawmill 
property,  including  the  mill,  machinery,  and 
logs  and  lumber,  the  personalty  being  sub- 
ject to  a  chattel  mortgage,  entered  into  a 
contract  with  the  chattel  mortgagee  by  which 
he  purported  to  convey  and  transfer  to  said 
mortgagee  all  of  the  property,  both  personal 
and  real,  with  authority  to  take  possession 
end  to  operate  the  mill  and  to  sell  any  and 
all  of  the  property,  the  owner  agreeing  to  ex- 
ecute conveyances  of  the  same  as  required  by 
him.  In  consideration  of  such  contract  tbe 
grantee  agreed  to  pay  certain  indebtedness  of 
the  owner,  including  his  own,  and  to  apply  to 
that  puri>ose  all  sums  received  from  tbe 
operation  of  the  mill  or  sales  of  the  proper- 
ty, after  deducting  expenses ;  the  surplus.  If 
any,  to  be  paid  over  to  the  grantor.  Held, 
that  such  contract  was  not  a  mortgage,  but  a 
trust  agreement  or  deed,  which  vested  the  aN 
solute  title  to  the  property  in  the  grantee, 
and  that  It  avoided  a  policy  of  insurance 
previously  issued  to  the  grantor  on  the  prop- 
erty containing  a  provision  that  it  should  be 
void  if  his  interest  in  the  property  should  be 
or  become  other  than  unconditional  and  sole 
ownership.    Brecht  v.  Law,  Union  &  Crown 
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Ins.  Co.,  153  Fed.  452,  455  (quottng  and  adopt- 
ing definitions  in  Ladd  t.  Johnson,  49  Pac. 
756,  32  Or.  195,  200;  Bartlett  v.  Tfeah,  1  Fed. 
768;  Bnrrill,  Assignm.  f  2;  and  citing 
Appolos  et  al.  y.  Brady  et  al.,  49  Fed.  401, 
1  C.  C.  A.  299;  Richmond  v.  Mississippi 
MiUs,  11  S.  W.  960,  52  Ark.  80,  4  L.  R.  A. 
413;  Robson  v.  Tomlinson,  15  S.  W.  456, 
54  Ark.  229;  State,  to  use  of  Holliday,  v. 
Benoist,  37  Mo.  501 ;  Oadweli's  Bank  y.  Crit* 
tenden,  23  N.  W.  646,  648,  66  Iowa,  240,  241; 
Sabichl  y.  Chase,  41  Pac.  29,  108  Gal.  81; 
Monteith  y.  Hogg,  20  Pac.  327,  17  Or.  270). 

At  ref enrins   to    mortsase    on    realty 
alone 

The  word  "mortgage,"  as  used  in  Const 
art  13,  §  4,  proyiding  that  a  mortgage  by 
which  a  debt  is  secured  shall,  for  the  pur- 
poses of  assessment  and  taxation,  be  deemed 
and  treated  as  an  interest  in  property  af- 
fected thereby,  has  reference  to  mortgages  on 
realty  alone,  an  employment  of  the  word 
countenanced  eyen  in  legal  usage,  where 
"mortgage"  is  generally  employed  and  meant 
to  apply  to  the  creation  of  liens  upon  reaJ 
estate,  while  like  liens  upon  personalty  are 
designated  as  "chattel  mortgages."  Bank  of 
Woodland  v.  Pierce,  77  Pac  1012,  1013,  144 
Cal.  434. 

Const,  art.  13, 1 1,  permits  provision,  ex- 
cept in  case  of  credits  secured,  for  a  deduc- 
tion from  credits  of  debts  due  to  bona  fide 
residents.  Pol.  Code,  §  3617,  subd.  8,  pro- 
vides that  a  mortgage,  or  other  obligation  by 
which  a  debt  is  secured,  when  land  is  pledged, 
shall,  for  the  purposes  of  taxation,  be  deemed 
an  interest  in  the  land  so  pledged,  and  by 
subdivision  6  the  term  "credits"  means  those 
solvent  debts  not  secured  owing  to  the  per- 
son assessed,  and  the  term  "debt"  means 
those  unsecured  liabilities  owing  by  the  per- 
son assessed  to  bona  fide  residents,  and  sec- 
tion 3628,  provides  that,  in  assessing  solvent 
credits  not  secured,  a  reduction  shall  be  made 
of  debts  due  bona  fide  residents,  and  section 
3650,  subd.  15,  provides  that  in  entering  as- 
sessments containing  solvent  credits,  subject 
to  deduction,  the  assessor  must  enter  in  the 
proper  column  the  value  of  debts  and  deduct 
them  therefrom.  Const,  art.  13,  §  4,  provides 
that  a  mortgage,  or  other  obligation  by  which 
a  debt  Is  secured,  shall,  for  the  purpose  of 
taxation,  be  deemed  an  interest  in  the  prop- 
erty affected.  Pol.  Code,  §  3627,  contains  the 
same  provision.  Held,  that  a  collateral  secu- 
rity of  credits  by  a  loan  on  personalty  was 
not  a  mortgage,  etc.,  or  "other  obligation  by 
which  a  debt  is  secured,"  within  Const,  art. 
13,  §  4,  that  section  applying  only  to  liens  on 
land ;  nor  was  it  a  •'mortgage  or  trust  deed," 
within  section  1,  so  that  the  person  assessed 
on  such  credits  was  entitled  to  have  his  debts 
deducted  therefrom;  and  Pol.  Code,  §  3629, 
subd.  6,  directing  the  assessor  to  require  each 
person  assessed  to  show  seimrately  all  sol- 
vent credits  unsecured,  is  not  applicable,  not 


referring  to  the  assessor's  duty  in  making  the 
assessment,  but  only  prescribing  the  form  of 
the  taxpayer's  return  for  the  assessor's  Infor- 
mation. Bank  of  Willows  v.  Glenn  County, 
101  Pac.  13,  15,  16,  155  Cal.  362. 

As  chattel 

See  Chattel 


See  Claim. 

Conditional  sale  distingnisliecl 

See  Conditional  Sale. 

Contract  for  payment  of  money  distin* 
snished 

Defendant,  having  settled  on  unsurvey- 
ed  public  land,  executed  a  written  contract 
for  the  purchase  of  fruit  trees,  which  recited 
that  defendant  was  the  owner  of  160  acres, 
and  that  for  the  payment  of  the  price  of  the 
trees  he  bound  himself,  his  heirs,  assigns,  and 
grantees  of  and  to  the  aforesaid  land.  De- 
fendant thereafter  acquired  title  to  a  quar- 
ter section  of  land  in  the  section  described  in 
the  contract,  though  not  of  the  same  tech* 
nical  description  as  the  one  therein  describ- 
ed. Held,  that  the  contract  was-  a  simple 
contract  for  the  payment  of  money,  and  not 
a  "mortgage"  on  the  land.  Stark  Bros.  v. 
Royce,  87  Pac.  840,  343,  44  Wash.  287. 

As  a  eonreyanee 

See  Conveyance. 

Convey  as  including,  see  Convey. 

Contract  for  sale  of  real  estate 

The  words  "foreclosure  of  a  mortgage" 
do  not  in  common  parlance  refer  to  the  fore- 
closure of  a  laud  contract,  and  the  words,  as 
used  in  Comp.  Laws,  §  435,  providing  that  the 
circuit  courts  in  chancery  shall  dismiss  suits 
concerning  property  where  the  matter  in  dis- 
pute shall  not  exceed  $100,  excepting  suits 
for  the  foreclosure  of  mortgages,  etc.,  do  not 
include  a  foreclosure  of  a  land  contract,  and 
a  suit  to  foreclose  a  land  contract  on  which 
there  remains  less  than  $100  unpaid  must 
be  dismissed.  Sands  &  Maxwell  Lumber  Co. 
V.  Oay,  101  N.  W.  53,  138  Mich.  82. 

ConTeyance  absolute  in  form 

An  instrument,  though  in  form  an  abso- 
lute deed,  having  been  intended  merely  as  se- 
curity for  payment  of  a  debt,  is  a  "mort- 
gage." Todd  V.  Todd,  128  Pac.  413,  414,  164 
Gal.  255 ;  White  v.  Walsh,  114  N.  Y.  Supp.' 
1015,  1017,  62  Misc.  Rep.  423  (citing  Mooney 
v.  Byrne,  57  N.  B.  163,  163  N.  Y.  86)  ;  Mar- 
quam  v.  Ross,  83  Pac.  852,  860,  47  Or.  374. 

An  absolute  conveyance  given  to  secure 
a  note  which  the  grantor  intends  to  repay 
will  in  equity  be  held  a  "mortgage,"  where 
the  form  of  the  conveyance  is  dictated  by 
the  lender.    Plato  v.  Roe,  14  Wis.  453,  457. 

In  determining  whether  an  instrument  in 
the  form  of  a  deed  is  or  is  not  a  '^mortgage," 
the  principal  test  to  be  applied  is  whether  the 
relation  of  the  parties  towards  each  other, 
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of  debtor  or  creditor,  coutinued  after  the  ex- 
ecation  of  the  deed.  The  test  is  the  existence 
or  nonexistence  of  a  debt,  and  equity  looks 
behind  the  form  to  the  fact.  If  the  transac- 
tion was  intended  as  a  loan,  if  there  remains 
a  debt  for  which  the  conveyance  is  only  a 
security,  and  the  collection  of  which  may  be 
enforced  independent  of  the  security,  equity 
will  hold  it  a  mortgage,  no  matter  whether 
the  transaction  is  evidenced  by  one  or  two  in- 
struments. Plummer  v.  Use,  82  Pac.  1009, 
1010,  41  Wash.  5,  2  L.  R.  A.  (N.  S.)  627,  111 
Am.  St  Rep.  097. 

The  conveyance  most  be  judged  accord- 
ing to  the  real  intent  of  the  parties.  If  there 
is  a  debt  subsisting  between  the  parties,  and 
it  is  the  Intention  to  continue  the  debt,  it  is 
a  "mortgage** ;  but  if  the  conveyance  extin* 
guishes  the  debt,  and  the  parties  intend  that 
result,  a  contract  for  a  resale  at  the  same 
price  does  not  destroy  the  character  of  the 
"deed**  as  an  absolute  conveyance.  While  J. 
was  indebted  to  M.,  he  made  a  fraudulent 
conveyance  to  K.  Thereafter,  for  the  pur- 
pose, not  of  extinguishing  the  debt,  but  of 
securing  it,  he  conveyed  land  to  M.  by  deed, 
reciting  a  consideration,  the  amount  of  the 
debt,  and  at  the  same  time  M.  quitclaimed 
the  land  to  J.  for  the  same  recited  considera- 
tion, reserving  a  vendor's  lien.  Held,  that 
M.  still  remained  a  creditor,  whose  debt  ex- 
isted at  the  date  of  the  fraudulent  convey- 
ance. James  v.  Mallory,  89  S.  W.  472,  473, 
76  Ark.  509  (citing  Hays  v.  Emerson,  87  S. 
W.  1027,  76  Ark.  551) . 

A  deed  absolute,  with  parol  agreement 
that  it  shall  be  a  mortgage  is  a  "mortgage** 
from  its  inception.  Where  a  cotenant's  in- 
terest in  land  was  to  be  sold  on  execution, 
and  it  was  agreed  that  the  other  tenant 
should  purchase  the  land  at  such  sale,  and 
take  title  under  the  sherifTs  deed,  as  secu- 
rity for  payment  to  him,  by  the  Judgment 
debtor,  of  the  amount  of  the  debt,  the  trans- 
action created  a  "mortgage/*  although  the 
agreement  was  unknown  except  to  the  ten- 
ants. Stafford  v.  Stafford,  71  S.  W.  984,  986, 
29  Tex.  Civ.  App.  73  (citing  and  adopting 
Jones,  Mortg.  f  285). 

Where  a  deed  is  Intended  to  secure  a 
debt,  and  the  relation  of  debtor  and  creditor 
exists  between  the  parties,  the  legal  inference 
is  that  a  "mortgage"  was  Intended.  Thus  a 
deed  was  a  mortgage,  and  not  a  conditional 
sale,  where  it  was  given  to  secure  payment 
for  a  horse,  recited  a  consideration  of  "$110 
cash  or  its  equivalent,"  a  horse,  describing  it, 
contained  the  ordinary  recitals  of  a  war- 
ranty deed,  and  recited  that  the  grantee 
should  hold  the  land  for  1^  years  and  recon- 
vey  on  payment  of  $118.60  "being  purchase 
price  hereof  and  necessary  recording  fee.*' 
Tucker  v.  Witherbee,  113  S.  W.  123,  125,  130 
Ky.  269. 

"Where  the  proof  is  clear  that  the  trans- 
action was  a  borrowing  of  money,  and  that 


the  deed  was  made  to  secure  the  money  bor* 
rowed,  the  deed  will  always  be  treated  as  a 
'mortgage,*  and  redemption  will  be  allowed. 
notwithstanding  the  form  in  which  the  par- 
ties may  have  put  the  contract**  Garvin's 
Adm*x  V.  Vincent  (Ky.)  87  S.  W.  804,  m 

Where  a  contract'  and  chattel  mortgage 
executed  contemporaneously  with  a  deed  ab- 
solute in  form  show  that  it  was  intended 
merely  as  security  for  a  debt  and  to  indem- 
nify the  mortgagee  on  a  contract  of  guaranty 
for  the  benefit  of  the  mortgagor,  sndi  deed 
wiU  be  given  effect  as  a  "mortgage.**  Fergo* 
son  V.  Boyd  (Ind.)  79  N.  E.  549,  565  (dting 
Davis  V.  Stonestreet,  4  Ind.  101,  105;  Wilson 
V.  Carpenter,  62  Ind.  495,  500;  Grassen  r. 
Swoveland,  22  Ind.  427,  429;  Voss  v.  Eller, 
10  N.  B.  74, 109  Ind.  260,  262,  263 ;  Heath  r. 
Williams,  30  Ind.  495,  513;  Watklns  v.  Greg- 
ory [Ind.]  6  Blackf.  113,  114;  Lents  v.  Mar- 
tin, 75  Ind.  228,  235 ;  MiUer  v.  Curiy,  2i  N. 
B.  219,  374,  124  Ind.  48,  49,  51;  Houser  t. 
Lament,  55  Pa.  316,  93  Am.  Dec  755;  Ap- 
peal of  Harper,  64  Pa.  319;  Taylor  v.  Weld. 
5  Mass.  109;  Keithley  ▼.  Wood,  88  N.  E. 
149,  151  111.  566,  42  Am.  St  Rep.  265»  270; 
Smith  V.  Brand,  64  Ind.  427,  429,  430 ;  Loeb 
V.  McAlister,  41  N.  B.  1061,  44  N.  E.  378.  15 
Ind.  App.  643,  645 ;  Proctor  v.  Oole,  66  Ind. 
576,  578 ;  Peugh  v.  Davis,  96  U.  S.  332,  337. 
24  L.  Bd.  775;  Cox  v.  Batdiffe,  5  N.  E.  5, 
105  Ind.  374;  ComeU  ▼.  Hall,  22  Mich.  377; 
RusseU  V.  Southard,  12  How.  [53  U.  S.]  139, 
13  L.  Ed.  927 ;  Jones,  Mortg.  [6th  Bd.]  fiS  I 
8,  242,  245,  247a,  258,  265,  340). 

"Under  Georgia  law  the  word  'mortgage* 
is  used  in  a  double  sense.  Sometimes  it  re- 
fers to  a  mortgage  which  creates  a  lien,  and 
at  other  times  as  passing  title  as  a  security 
for  the  debt  An  Instrument  containing  a 
defeasance  clause  describing  the  debt,  and 
showing  on  its  face  that  it  la  intended  as 
security,  is  a  mortgage,  and  passes  no  title. 
A  writing  in  the  form  of  an  absolute  bUl  of 
sale,  but  in  fact  intended  only  as  security 
for  a  debt,  conveys  title,  but  is  treated  as  an 
equitable  mortgage."  Denton  ▼.  Shields,  43 
S.  B.  423,  120  Ga.  1076. 

Under  Rev.  Codes,  |  3391,  every  trans- 
fer of  an  Interest  in  real  property  other  than 
in  trust,  made  only  as  security  for  the  per- 
formance of  another  act,  is  a  'Mortgage.'* 
though  the  conveyance  is  a  deed  absolute  in 
form.  Hannah  v.  Vensel,  116  Pac  115,  116, 
19  Idaho,  796. 

Notwithstanding  the  provision  of  CIt. 
Code,  §  2922,  that  a  "mortgage"  can  be  cre- 
ated only  by  writing  executed  with  the  for- 
malities required  In  case  of  a  grant  of  real 
property,  a  deed  absolute  on  Its  face  may  in 
equity  be  shown  by  parol  evidence  to  have 
been  intended  as  a  mere  mortgage,  and  tbe 
indebtedness  intended  to  be  secured  thereby, 
whether  present  or  future,  although  not  spe<^ 
ified  in  the  deed  or  in  any  contemporane^ma 
writing,  may  also  be  shown  by  parol  en- 
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dence.  The  fact  that  the  manager  of  plalu- 
tiff  corporation,  instead  of  plaintlif  itself, 
was  named  as  grantee  in  certain  deeds  ex- 
ecuted to  secure  an  indebtedness  due  plain- 
tiff in  no  wise  impairs  the  yaUdity  of  such 
deeds  as  mortgages  in  plaintiffs  favor.  Ab- 
solate  deeds,  given  solely  by  way  of  secu- 
rity, and  constituting  in  fact  only  mortgages, 
carry  ?rith  them  uo  estate  in  the  land,  but 
create  only  a  lien  thereon  as  incident  to  the 
secured  debt  Anglo-Californlan  Bank  v. 
Cerf,  81  Pac  1077,  1079,  147  OaL  384. 

Where  a  conveyance  of  land  is  made  as 
security  for  a  loan,  although  there  is  no  per- 
sonal obligation  to  repay,  the  mortgagee  look- 
ing solely  to  the  Instrument,  it  will  be  deem- 
ed a  "mortgage,"  if  intended  as  security. 
Conover  v.  Palmer,  108  N.  Y.  Supp.  480,  4ffl, 
123  App.  Mv.  817. 

Plaintiff  advanced  money  to  the  purchas- 
ers of  land  under  a  bond  from  the  owner, 
under  an  arrangement  whereby  the  land  was 
deeded  to  plaintiff,  on  an  understanding  that 
he  would  convey  to  the  purchasers  under  the 
bond,  on  payment  to  him  of  the  amount  ad- 
vanced and  interest  Plaintiff  gave  a  bond 
binding  himself  to  convey,  and  those  to  whom 
the  bond  was  given  gave  no  note,  but  prom- 
ised to  pay  him  the  amount  advanced.  Held, 
that  the  transaction  constituted  a  "mort- 
gage," within  a  statute  subjecting  to  taxation 
money  at  interest.  Including  money  loaned  on 
any  mortgage,  etc.  Glidden  v.  Town  of  New- 
port, 66  Atl.  117,  118,  74  N.  H.  207. 

An  owner  of  property  executed  a  deed  to 
a  corporation  in  pursuance  of  an  agreement 
by  whi<^  payment  therefor  was  to  be  made  in 
the  capital  stock  of  the  corporation  at  par ; 
the  value  of  the  property  to  be  determined 
by  appraisers.  Subsequently  agreements  were 
made  between  the  cori>oration  and  a  syndi- 
cate composed  of  the  larger  stockholders  of 
the  grantor  and  between  the  grantor  and 
grantee  for  the  purpose  of  aiding  the  grantor 
in  adjusting  its  liabilities,  by  which  the  syn- 
dicate and  grantee  were  to  pay  the  indebted- 
ness of  the  grantor  and  receive  reimburse- 
ment therefor  from  the  stock  constituting  the 
purchase  price  of  the  property,  the  stock  to 
be  deposited  with  a  third  party  until  such 
indebtedness  was  liquidated.  Thereafter  the 
grantor  caused  such  property  to  be  Insured, 
the  application  containing  a  warranty  that 
it  was  the  sole  owner,  and  the  policy  a  pro- 
vision that  it  should  be  void  if  the  property 
was  sold  without  the  assent  of  the  company, 
and  subsequently  the  deed  theretofore  exe- 
cuted was  delivered.  The  policy  was  not  as- 
signed, and  no  consent  to  the  sale  was  given. 
The  property  was  destroyed  by  fire.  Held, 
that  the  insurance  company  was  not  liable, 
because  insured  had  no  insurable  interest 
in  the  property  at  the  time  of  its  destruction, 
the  transfer  being  an  absolute  one  and  not 
a  *nnortgage"  within  Rev.  St  c.  02,  §  1,  de- 
fining mortgages  as  those  made  in  the  usual 


form,  in  which  the  condition  is  set  forth  in 
the  deed,  and  those  made  by  a  conveyance 
appearing  on  its  face  to  be  absolute,  with  an 
Instrument  of  defeasance  executed  at  the 
same  time  or  as  part  of  the  same  transaction, 
since  there  was  no  agreement  purporting  to 
be  a  defeasance  and  also  because  the  property 
was  "sold"  without  the  consent  of  the  insurer 
within  the  meaning  of  that  term  as  used  in 
the  policy,  and  hence  the  policy  was  invali- 
dated previous  to  the  fire.  Buffalo  Fertilizer 
Co.  V.  Aroostook  Mut  Fire  Ins.  Co.,  84  Atl. 
1078,  1080,  109  Me.  483. 
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Notes  reciting  that  they  are  given  to  se- 
cure payment  for  certain  described  lands, 
and  deeds  reciting  that  the  land  is  secured 
by  the  notes  of  the  grantee  (describing  them), 
and  that  if  the  notes  are  not  paid  at  maturity 
the  deeds  are  to  be  null  and  void,  constitute 
mortgages,  and  not  conditional  sales.  Land 
V.  May,  84  S.  W.  489,  490,  73  Ark.  415  (citing 
Gibson  V.  Martin,  38  Ark.  207;  Stryker  v. 
Hershy,  38  Ark.  264;  Mitchell  v.  Wade,  39 
Ark.  377;  Hershey  v.  Luce,  19  8.  W.  963,  20 
S.  W.  6,  56  Ark.  320). 

Same— Separate  instrvmemt  of  dofea- 


A  conveyance  of  land,  absolute  in  form, 
accompanied  by  a  contemporaneous  instru- 
ment executed  by  the  grantee  and  reciting 
that  on  the  payment  of  a  spedfled  sum  with- 
in a  specified  time  the  premises  shall  be  re- 
conveyed  to  ttie  grantor,  is  a  mortgage  to  se- 
cure the  payment  of  a  debt  Raski  v.  Wise, 
107  Pac.  984,  988,  56  Or.  72.  The  test  in  de- 
termining whether  such  conveyance  con- 
stitutes a  ''mortgage"  is  whether  the  relation 
of  debtor  and  creditor  continues  to  exist. 
Fabrique  v.  Cherokee  &  P.  Coal  &  Mining  Co., 
77  Pac.  584,  585,  69  Kan.  733. 

Whether  a  conveyance  absolute  in  form, 
when  taken  with  a  contemporaneous  separate 
agreement  to  reconvey,  constituted  a  mort- 
gage, depends  upon  the  existence  of  a  debt; 
a  deed  made  to  secure  a  debt  being  a  mort- 
gage in  legal  effect,  and  the  fact  that  the 
mortgagor  subsequently  leased  the  proi)erty 
from  the  mortgagee  would  not  change  the  na- 
ture of  the  transaction.  Farmers*  &  Mer- 
chants' Bank  of  Scandia  v.  Kackley,  127  Pac. 
539,  540,  88  Kan.  70. 

The  contemporaneous  agreement  for  a 
resale  and  purchase  does  not  of  itself  make 
the  deed  a  ''mortgage."  The  conveyance 
must  be  Judged  according  to  the  real  intent 
of  the  parties.  If  there  is  a  debt  subsisting 
between  the  parties,  and  It  is  the  intention 
to  continue  the  debt,  it  is  a  "mortgage** ;  but 
if  the  conveyance  extinguishes  the  debt,  and 
the  parties  intend  that  result,  a  contract  for 
a  resale  at  the  same  price  does  not  destroy 
the  character  of  the  deed  as  an  "absolute 
conveyance."  Hays  v.  Bmerson,  87  S.  W. 
1027,  1028,  76  Ark.  551. 
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A  deed  execated  as  security  for  a  loan, 
the  lender  executing,  in  turn,  a  written  de- 
feasance agreeing  to  reconvey  to  the  borrow- 
er upon  imyment  of  the  debt,  constituted  a 
"mortgage."  Wells  v.  Scanlan,  102  N.  W. 
671,  672, 124  Wis.  229. 

Where  the  relation  of  debtor  and  credi- 
tor exists  between  parties  executing  a  deed 
absolute  on  its  face,  and  a  collateral  agree- 
ment permitting  redemption,  the  court  Is 
always  Inclined  to  treat  such  arrangement 
as  constituting  a  mortgage.  Where  plaintiffs 
executed  to  defendant  a  deed  absolute  on  its 
face,  but  on  the  same  day  a  writing  was 
executed  reciting  the  sale  and  providing  that 
plaintiffs  were  to  occupy  the  house  they  lived 
in  for  five  years  at  a  certain  rent,  and  at 
the  end  of  such  period  they  were  to  pay  back 
the  purchase  money  and  redeem,  defendant 
to  have  the  rent  of  a  log  house  and  all  the 
land  as  interest,  plaintiffs  to  pay  the  taxes 
and  keep  the  house  Insured,  such  deed  and 
other  writing  constituted  a  mortgage,  even 
though  the  collateral  writing  was  made  an 
hour  after  the  deed,  and  nothing  had  been 
said  about  it  before  that  time.  Sebree  v. 
Thompson  (Ky.)  104  S.  W.  781. 

Where,  at  the  time  a  deed  of  conveyance 
was  executed,  the  grantees  therein  executed 
a  deed  to  the  grantors  reciting  the  first  deed, 
and  stating  that  it  was  made  in  considera- 
tion of  an  agreement  by  the  grantees  to  pay 
the  grantors  a  sum  of  money,  and  purported 
to  reconvey  the  land  to  secure  the  same,  both 
deeds  were  to  be  construed  as  one,  the  form- 
er as  a  conveyance  of  title  to  the  grantees, 
and  the  latter  as  a  "mortgage,"  under  Prac- 
tice Act  1861,  p.  03,  i  260,  providing  that  a 
"mortgage"  shall  not  be  deemed  a  convey- 
ance, whatever  its  terms,  so  as  to  enable 
the  mortgagee  to  recover  possession  without 
foreclosure.  Adams  v.  Hopkins,  77  Paa  712, 
713,  717,  144  Oal.  19. 

Although,  under  Real  Property  Law  (Con- 
sol.  Laws  1909,  c.  50)  §  320,  one  who  records 
a  deed  without  recording  a  defeasance  agree- 
ment making  the  deed  a  mortgage,  receives 
no  benefit  from  the  recording,  the  failure  to 
record  the  defeasance  agreement,  and  pay 
the  mortgage  recording  tax,  does  not  bring 
the  grantee  within  the  provision  of  Tax  Law 
(Consol.  Laws  1909,  c.  60)  §  258,  forbidding 
the  enforcement  of  any  mortgage  on  which 
the  tax  has  not  been  paid  as  Tax  Law,  $ 
250,  defining  a  mortgage  on  real  property  as 
being  every  mortgage  by  which  a  lien  is  im- 
posed on  or  which  affects  the  title  to  real 
property,  executory  contracts  for  sale  of  real 
property  and  contracts  increasing  indebted- 
ness secured  by  mortgage,  does  not  include 
this  kind  of  a  mortgage,  and,  the  law  being  a 
tax  law,  it  must  be  strictly  construed.  Ger- 
ken  V.  Sonnabend,  130  N.  Y.  Supp.  605,  606. 

WTiere  plaintiff's  land,  worth  $790,  was 
sold  at  judicial  sale  for  $455,  and  a  subse- 
quent agreement  between  him  and  defendant 


recited  that  defendant  had  paid  the  purdus- 
er  at  Judicial  sale  $465  and  receiyed  a  con* 
veyance,  and  that  defendant  agreed  to  con- 
vey to  plaintiff  in  case  he  should  rqtay  de- 
fendant before  a  specified  date,  bat  that 
otherwise  defendant's  duty  to  convey  should 
terminate,  the  transaction  amounted  to  a 
"mortgage."  SheflBeld  v.  Day  (Ky.)  90  S.  W. 
646,  646. 

Where  plaintiff  deeded  land  to  defend- 
ant, her  husband's  creditor,  under  a  separate 
agreement  for  a  reconveyance  on  the  payment 
of  the  amount  of  the  debt,  interest,  eta,  that 
plaintiff  was  not  bound  to  pay  the  amount 
for  which  the  reconveyance  was  to  be  bad, 
does  not  show  conclusively  that  the  transa^ 
tion  was  a  conditional  aale.  If  an  instru- 
ment does  not  show  clearly  whether  a  ''mort- 
gage" or  conditional  sale  wi^s  intended,  equity 
will  construe  it  as  a  ''mortgage,"  rather  than 
a  conditional  sale.  White  v.  Redenbangh,  82 
N.  E.  110,  111,  41  Ind.  App.  580. 

OoBTeyaaee  cNMiditloBed  far  siapyort 

A  conveyance  conditioned  for  the  support 
of  the  grantor  will  be  treated  as  a  **mort> 
gage."  Aboott  v.  Sanders,  66  Atl.  1032, 103a, 
80  Vt.  179,  18  D.  R.  A.  (N.  S.)  725,  130  Am. 
St.  Kep.  974, 12  Ann.  Gas.  898. 

Debt  or  obligation  necessary 

One  sure  test  and  essential  requisite  of  a 
mortgage  is  the  existence  of  a  debt  from  the 
grantor  to  the  grantee  in  the  deed.  If  there 
is  no  debt,  the  instrument  cannot  be  a  "mort^ 
gage,"  whatever  else  it  may  be.  Jones  v. 
Hubbard,  90  S.  W,  1137,  1141,  193  Mo.  147; 
Goodbar  &  Oo.  v.  Bloom,  96  S.  W.  667.  6®, 
43  Tex.  Civ.  App.  434.  But  it  is  not  neces- 
sary that  the  debt  be  created  by  an  express 
promise.  Beebe  v.  Wisconsin  Mortgage  Loan 
Co.,  93  N.  W.  1103,  1106,  117  Wis.  328. 

One  of  the  essentials  of  a  mortgage  is 
the  existence  of  an  indebtedness,  payment  of 
which  the  mortgage  Is  designed  to  seciu^ 
An  Instrument,  in  form  a  conditional  bill  of 
sale,  is  not  made  a  mortgage  by  reason  of 
the  fact  that  it  contains  a  provision  that 
the  Instrument  shall  be  void  If  the  grantors 
pay  a  certain  sum  of  money  by  a  certain 
day.  Smith  v.  Hope,  35  South.  866,  866,  47 
Fla.  295. 

A  ''mortgage"  is  to  be  regarded  as  a  mere 
Incident  or  security  of  the  debt  A  mortgage 
given  as  part  of  a  business  transaction  can 
be  foreclosed  only  when  it  secures  a  debt 
Perkins  v.  Trinity  Realty  Cow,  61  AtL  167, 
168,  69  N.  J.  Eq.  723. 

A  debt  either  pre-existing,  or  created  at 
the  time,  or  contracted  to  be  created,  is  an 
essential  requisite  of  a  "mortgage."  Hence 
a  deed  absolute  on  its  face  Is  not  a  mortgage, 
where  It  is  delivered  to  extinguish  a  debt,  and 
the  parties  so  intended,  though  the  grantee 
gave  a  contemporaneous  promise  to  reconvey 
on  being  reimbursed  within  an  agreed  period 
an  amount  equal  to  the  debt  and  interest 
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thereon.    Botan  Qrocery  Co.  v.  Turner,  102 
S.  W.  ©32,  933.  46  Tex.  Civ.  App.  534. 

A  "mortgage"  has  been  defined  as  a  con- 
veyance of  lands  upon  a  condition,  in  the 
deed  or  a  defeasance  ont  of  it,  that  on  the 
grantor's  paying  a  snm  of  money,  or  doing 
some  other  act,  the  conveyance  shall  be  void, 
and  performance  of  the  condition,  without 
any  other  act,  puts  an  end  to  all  title  and 
interest  in  the  grantee.  A  deed  absolute  on 
its  face  will  not  be  held  a  mortgage  unless 
the  relation  of  debtor  and  creditor  exists 
between  the  grantors  and  grantee,  and  it  was 
the  intention  of  the  parties  to  secure  the  pay- 
ment of  such  debt  Where  the  grantee,  in  an 
absolute  conveyance,  by  an  agreement  execut- 
ed at  the  same  time,  reciting  that  the  convey- 
ance was  made  to  pay  a  certain  sum  of  mon- 
ey, stipulates  that  he  will  not  convey  the 
premises  within  a  specified  time  without  the 
consent  of  the  grantor,  and  that,  if  the  gran- 
tor within  that  time  shall  find  a  purchaser, 
the  grantee  will  convey  on  receiving  the 
amount,  with  interest,  for  which  the  land  had 
been  conyeyed  to  him,  the  transaction  is  not 
a  **mortgage,"  but  Is  a  conditional  sale,  giv- 
ing the  grantee  the  right  to  recover  the  land 
after  the  expiration  of  the  specified  time. 
Duell  v.  Tieslie.  106  S.  W.  489,  495,  207  Mo. 
658. 

The  conveyance  must  be  Judged  accord- 
ing to  the  real  intent  of  the  parties.  If  there 
is  a  debt  subsisting  between  the  parties,  and 
it  Is  the  intention  to  continue  the  debt, 
It  is  a  "mortgage'*;  but  If  the  conveyance 
extinguishes  the  debt,  and  the  parties  In- 
tend that  result,  a  contract  for  a  resale  at 
the  name  price  does  not  destroy  the  character 
of  the  deed  as  an  "absolute  conveyance." 
Hays  v.  Emerson,  87  S.  W.  1027,  1028,  75  Ark. 
551 ;  James  y.  Mallory,  89  S.  W.  472,  478,  76 
Ark.  609  (citing  Hays  y.  Emerson,  87  S.  W. 
1027,  75  Ark.  651). 

Where  plaiiitiff,  having  an  option  on 
land  which  was  about  to  expire,  wished  to 
borrow  money  to  enable  him  to  take  it  up, 
but  defendant  refused  to  make  a  loan,  taking 
a  mortgage  on  the  land  as  security,  but  ad- 
vanced the  money,  took  title  to  the  land  in 
his  own  name,  and  executed  to  plaintiff  a 
bond  for  title,  the  transaction  did  not  con- 
stitute a  "mortgage"  entitling  plaintiff  to 
the  rights  of  redemption.  Conner  y.  Clapp, 
79  Pac  929,  931,  87  Wash.  299. 

Under  Ciy.  Code,  (  2924,  providing  that 
every  transfer  of  land,  made  only  as  security 
for  another  act,  is  a  "mortgage,"  a  transfer 
to  enable  the  grantee  to  recover  a  Judgment 
quieting  title  in  him  is  not  a  mortgage.  Ren- 
ton  V.  Gibson,  84  Pac.  186, 187, 148  Cal.  66a 

As  deed  or  svaat 
See  Deed;  Grant 

Deed  of  toiist 

Certain  trust  deeds  In  real  estate  are 
recognized  by  our  decisions^  by  which  trust 


deeds  the  legal  title  passes  to  the  trustee, 
with  power  of  sale.  In  all  respects  these 
deeds  and  transfers  of  titte  are  "security," 
but  they  are  not  "mortgages."  Benton  y. 
Gibson,  84  Pac.  186-188,  148  Cal.  660. 

As  eTldenee  of  indefttedsLesa 

See  Evidence  of  Indebtedness. 

As  laeumlnraiiee 

See  Incumbrance. 

Am  interest  la  land 
See  Interest  (In  Property). 

As  passing  lesal  title 

A  "mortgage"  is  a  mere  lien  or  security 
for  the  payment  of  money,  and  does  not  con* 
vey  any  titie  to  the  mortgagee.  Jump  v. 
North  British  &  Mercantile  Ins.  Co.,  87  Pac. 
928,  929,  44  Wash.  596,  12  Ann.  Cas.  257  (cit- 
ing Dane  y.  Daniel,  63  Pac.  268,  23  Wash. 
379). 

Under  the  Idaho  statute  and  the  dedl- 
sions  of  the  court  construing  the  same,  a 
"mortgage,"  or  any  contract  or  instrument 
made  only  as  security  for  the  payment  of  a 
debt,  merely  creates  a  lien  on  the  real  prop- 
erty therein  described,  and  leaves  the  legal 
title  in  the  mortgagor  or  grantor,  which  ti- 
tie can  only  be  divested  by  Judicial  sale  in  a 
suit  or  action  under  and  In  conformity  with 
the  statute.  Hannah  y.  Yensel,  116  Pac.  115, 
117,  19  Idaho,  796. 

Under  the  statute  of  South  Dakota  a 
"mortgage"  on  real  estate  is  not  a  convey- 
ance of  titie,  but  only  a  lien  on  the  land 
as  security  for  a  debt  Farr  y.  Semmler,  123 
N.  W.  835,  837,  24  S.  D.  290. 

Under  Civ.  Code,  f  2920,  defining  a  mort- 
gage as  a  contract  hypotiiecating  specific 
property  for  the  performance  of  an  act  with- 
out the  necessity  of  a  change  of  possession, 
and  section  2927,  proyiding  that  a  mortgage 
does  not  entitle  the  mortgagee  to  posseBsion 
unless  authorized  by  the  express  terms  of 
the  mortgage,  a  mortgage  gtyes  the  mortr 
gagee  neither  the  title,  possession,  nor  right 
to  possession  of  the  mortgaged  property  un- 
less authorized  by  the  express  terms  of  the 
Instrument.  Ely  v.  Williams,  92  Pac.  393, 
394,  6  Cal.  App.  455. 

A  "mortgage"  on  real  estate  creates  only 
a  lien  in  favor  of  the  mortgagee,  and  neither 
the  legal  nor  equitable  title  passes  to  the 
mortgagee  until  after  a  valid  foreclosure  and 
sale  thereunder.  The  rights  of  the  mortgagee 
in  possession  are  therefore  not  adverse  to 
the  rights  of  the  mortgagor  or  his  grantees, 
so  long  as  the  relation  of  mortgagor  and 
mortgagee  exists.  QlUett  y.  Bondg,  87  Pac. 
825,  329,  17  Okl.  324  (citing  Balduff  y.  Grif- 
wold,  60  Pac.  223,  9  Okl.  439;  8  Pom.  Eq. 
Jur.  [3d  Ed.]  t  1188). 

At  common  ^aw  a  "mortgage"  vests  the 
legal  titie  in  the  mortgagee,  and,  on  condi- 
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tion  broken,  the  mortgagee  may  re-enter  or 
bring  ejectment  The  Colorado  statute,  how- 
ever, has  taken  from  the  instrument  the  com- 
mon-law character  and  deprived  the  mort- 
gagee of  all  possession  or  right  of  possession 
either  after  or  before  condition  broken,  and 
before  this  right  exists  the  mortgagee  must 
foreclose  his  mortgage  and  sell  the  mortgaged 
property.  MoncriefT  v.  Hare,  87  Pac.  1082, 
1083,  38  Colo.  221,  7  L.  R.  A.  (N.  S.)  1001 
(citing  Pueblo  &  A.  V.  R.  R.  Co.  v.  Beshoar, 
5  Pac.  639,  8  Colo.  32;  Fogarty  v.  Sawyer, 
17  Cal.  589). 

In  equity,  a  mortgage  is  not  a  convey- 
ance of  the  legal  title,  but  only  a  security  for 
debt  Barron  v.  San  Angelo  Nat  Bank 
(Tex.)  138  S.  W.  142.  144. 

Under  the  statute,  a  "mortgage'^  does  not 
convey  title  to  the  property  mortgaged,  but 
only  creates  a  Hen  thereon.  The  mortgagor 
has  the  right  to  pay  the  indebtedness,  and 
thus  extinguish  the  lien,  at  any  time  before 
the  property  is  sold  by  the  mortgagee.  The 
contract  of  the  mortgagor  does  not  terminate 
with  his  death,  but  by  operation  of  law  it  is 
suspended  until  an  administrator  is  appoint- 
ed. Litz  V.  Exchange  Bank  of  Alva,  83  Paa 
790,  792, 15  Okl.  504 

Iden  indicated 

As  lien,  see  Lien. 

The  owner  of  property,  exempt  from  tax- 
ation under  its  charter  (Pub.  &  Loc.  Laws 
1809,  c.  149),  executed  a  mortgage  to  secure 
a  loan,  and  executed  its  bonds  to  secure  the 
mortgage,  and  agreed  that  it  would  pay  all 
taxes  and  assessments  imposed  on  the  mort- 
gaged property,  all  taxes  assessed  or  imposed 
on  the  mortgage,  and  all  taxes  assessed 
against  the  lien  or  interest  created  by  the 
mortgage.  St  1898,  |  1042d,  added  by  Laws 
1903,  c.  378,  §  2,  provided  that,  whenever  tax- 
able real  estate  is  subject  to  mortgage,  the 
mortgage,  for  the  purposes  of  taxation, 
should  be  an  interest  in  the  real  estate  tax- 
able as  such  where  the  real  estate  was  lo- 
cated, or  might  be  separately  assessed  and 
taxed.  Held,  in  the  mortgagee's  action  to 
foreclose  because  of  the  mortgagor's  refusal 
to  pay  taxes  against  the  bonds  in  the  hands 
of  purchasers  from  the  mortgagee,  that  the 
first  obligation  referred  only  to  general  tax- 
es or  special  assessments  levied  on  the  prop- 
erty; that  the  third  obligation  referred  to 
ap  assessment  against  some  interest  in  the 
mortgaged  real  estate,  not  including  an  as- 
sessment on  the  bonds;  that  the  words 
"mortgage"  and  "lien  or  interest  created 
thereby"  were  synonymous ;  that  the  obliga- 
tion to  pay  taxes  on  the  "mortgage"  did  not 
comprehend  such  taxes  assessed  on  the 
bonds,  and  that  the  mortgagor  was  not  lia- 
ble therefor.  Citizens'  Savings  ft  Trust  Co. 
V.  School  Sisters  of  Notre  Dame,  139  N.  W. 
439,  44L,  151  Wis.  619. 


As  a  mere  incident  of  tlie  debt 

"A  'mortgage'  is  a  mere  incident  of  the 
debt  which  it  is  intended  to  secure."  Voo^ 
hees  V.  Nixon,  06  AU.  192,  195,  72  N.  J.  Bq. 
791  (quoting  Magie  y.  Reynolds,  26  AtL  150, 
51  N.  J.  Eq.  113,  117). 

"The  debt  is  the  principal  thing,  and  the 
'mortgage'  only  an  incident,  a  mere  security 
for  the  payment  of  the  debt,  and  the  release 
of  the  debt  secured  by  the  mortgage  need 
not  be  under  seal,  but  the  transfer  of  the 
debt  wUl  in  equity  carry  the  mortgage  with 
it."  Bradley  v.  Lightcap,  66  N.  B.  646,  548, 
201  111.  511  (citing  Yansant  ▼.  Allmon,  23  III 
30). 

"A  'mortgage'  is  but  a  security  for  a 
debt.  Independent  of  the  debt,  the  lien  can 
have  no  existence  in  equity.  The  debt  is  the 
principal,  the  lien  is  the  accessory,  whldi 
can  no  more  exist  without  the  debt  than  the 
shadow  without  the  substance."  Walsh  v. 
Robinson,  99  N.  W.  282,  135  Mich.  16. 

A  "mortgage"  is  only  an  incident  to  the 
debt  it  was  given  to  secure,  and  cannot  be 
separated  therefrom,  and  a  transfer  of  the 
mortgage  without  the  debt  is  a  nullity. 
Richards  Trust  Co.  v.  Rhomberg,  104  N.  W. 
268,  270,  19  S.  D.  595  (quoting  and  adopting 
definition  in  Merritt  v.  Bartholick,  36  N.  T. 
44). 

As  a  mere  seovrity  tor  tbe  delit 

A  mortgage  itself  does  not  create  or 
alienate  an  estate  in  real  property,  but  is  & 
mere  security  for  the  payment  of  a  debt  or 
the  discharge  of  an  obligation.  Mueller  v. 
Renkes,  77  Pac.  612,  513,  31  Mont  100,  See. 
also,  Alexander  ▼.  Cleland,  86  Pac.  425,  427, 
13  N.  M.  524. 

A  mortgage  is  a  security  for  payment  of 
a  debt,  or  performance  of  some  condition;  the 
mortgagee  only  acquiring  a  chattel  interest 
Malsberger  v.  Parsons  (Del.)  75  AU.  698,  700.  * 

"A  'mortgage'  is  a  contract  by  which 
specific  property  is  hypothecated  for  the  per- 
formance of  an  act  without  the  necessity  of 
a  change  of  possession."  CJlv.  Code,  f  3810. 
'*The  lien  of  a  mortgage  is  special,  unless 
otherwise  agreed,  and  is  independent  of  pos- 
session." av.  Code,  I  3812.  A  mortgage 
does  not  create  an  estate  in  real  prc^erty. 
''It  is  a  mere  security  for  th^  payment  of  a 
debt  or  the  fulfillment  of  an  obligatioii,  aD<l 
is  only  a  chattel  interest  While  it  affects 
lands  by  imposing  a  lien  of  charge  upon  them, 
it  in  no  wise  conveys  title  thereto."  Swain 
V.  McMillan,  76  Pac.  943,  945,  30  Mont  4^ 

A  "mortgage"  is  but  a  security  for  the 
payment  of  money  with  the  right  of  lien  upon 
the  mortgage  premises  to  enforce  payment 
It  is  not  stamped  with  the  character  of  real 
estate,  but  is  a  bare  incumbrance  or  charge. 
In  re  Lukens,  138  Fed.  188,  191  (citing  Rick- 
ert  V.  Madeira  [Pa.]  1  Rawle,  328;  Cbrpora- 
tion  for  Relief  of  Poor  Ministers  v.  Wallace 
IPa.]  8  Rawle,  109;   Graft  ▼.  Webster  [Pa] 
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4  Rawle,  242;  Asay  y.  Hoover,  5  Pa.  21,  45 
Am.  Dec.  713 ;  Wilson  v.  Shoenberger's  Ez'rs, 
31  Pa.  295;  In  re  Lennlng's  Estate,  52  Pa. 
135;  Mclntyre  v.  Velte,  25  Atl.  739,  153  Pa. 
350). 

Id  equity  a  "mortgage"  Is  a  mere  securi- 
ty for  the  debt  and  only  a  chattel  interest, 
and  until  a  decree  of  foreclosure  the  mort- 
gagor continues  the  real  owner  of  the  fee. 
Where  the  owner  of  land  conveyed  the  timber 
thereon  on  condition  that  the  deed  should  be 
void  unless  the  grantee  paid  a  note  for  the 
purchase  price  at  maturity,  and  removed  the 
timber  within  a  specified  time,  the  deed  creat- 
ed a  relation  in  legal  effect  tbe  same  as  in  the 
case  of  a  conveyance  of  absolute  title  with 
mortgage  back  to  secure  the  purchase  price. 
Ordway  t.  Farrow,  64  AtL  1116,  1119,  79  Vt. 
102, 118  Am.  St  Rep.  951. 

A  "mortgage"  is  too  narrowly  defined 
when  It  is  said  to  be  a  security  for  a  debt. 
It  may  be  a  security  for  the  payment  of  a 
debt,  or  for  the  performance  of  some  duty, 
or  for  both.  Stitt  v.  Rat  Portage  liumber  Co., 
104  N.  W.  561,  564,  96  Minn.  27  (citing  Madi- 
gan  V.  Mead,  16  N.  W.  639,  31  Minn. '94). 

A  "mortgage,"  prior  to  its  foreclosure 
and  the  final  confirmation  of  the  sale  had 
thereunder,  is  but  a  security  for  the  debt, 
and  does  not  operate  as  a  lien  on  the  rents 
and  profits  of  the  mortgaged  premises,  un- 
less an  application  is  made  for  a  receiver  in 
the  manner  provided  by  law.  Westerfield  v. 
South  Omaha  Loan  &  Bldg.  Ass'n,  105  N.  W. 
1087,  1088,  75  Neb.  53. 

"A  'mortgage*  is  a  mere  security  for 
a  debt,  and  there  is  no  such  relation  of  trust 
or  confidence  between  the  maker  and  holder 
of  a  mortgage  as  prevents  the  latter  from 
acquiring  title  to  its  subject-matter,  either 
under  his  own  or  any  other  valid  lien." 
Jones  V.  Black,  00  Pac  422,  424,  18  CHlI.  344, 
U  Ann.  Cas.  753  (quoting  from  opinion  in 
WUliams  v.  Townsend,  31  N.  Y.  415). 

A  mortgagee  holds  his  ''mortgage"  as 
security  for  the  debt  only,  and,  where  there 
is  no  obligation  in  the  contract  on  the  part 
of  the  mortgagee  to  pay  taxes  on  the  prop- 
erty, he  may  acquire  title  through  tax  sale. 
The  mortgagee  has  a  mere  lien  on  the  proper- 
ty, but  no  title.  His  lien  gives  him  no  right 
of  possession,  and  his  only  remedy  is  by  fore- 
closure. Jones  V.  Black,  88  Pac  1052,  1053, 
IS  Okl.  344, 11  Ann.  Caa.  753. 

Rote  or  oilier  seeiirit7  tinneoessary 

Under  Bev.  Civ.  Code,  §  2044,  providing 
that  every  transfer  of  an  interest  in  property, 
other  than  a  trust,  made  as  security  for  the 
performance  of  another  act,  shall  be  deemed 
a  mortgage,  a  transfer  of  real  property  by 
deed  made  to  secure  a  loan  is  a  "mortgage," 
and  may  be  shown  to  be  such  by  proof  of 
oircumstancefi  attending  its  execution  and 
the  actual  intention  of  the  parties.  Where 
t  deed  was  executed  as  security  for  a  loan. 


the  fact  that  there  was  no  collateral  under- 
taking evidencing  the  indebtedness,  and  no 
covenant  or  .personal  obligation  by  the  gran- 
tor to  pay,  was  not  fatal  to  the  grantor's 
right  to  have  the  deed  declared  a  mortgage. 
Krug  V.  Kautz,  113  N.  W.  623,  624,  21  S.  D. 
461. 

Promise  to  mortsage  distlacvislieil 

An  instrument  reciting  that,  to  secure  in- 
tervener as  surety  on  a  certain  note  of  evai 
date  with  the  instrument,  "I  doth  hereby 
agree,  and  doth  agree  to  give  unto"  said  inter- 
vener a  mortgage  on  certain  real  estate  de- 
scribed, "to  have  and  to  hold  the  said  prop- 
erty to  secure  said"  intervener  as  surety  on 
said  note,  to  be  void  on  condition  that  the 
maker  cause  the  note  to  be  paid  and  signed 
by  defendant  and  his  wife,  constituted  a 
"mortgage"  and  not  a  mere  promise  to  mort- 
gage.   Bray  v.  Ellison  (Ky.)  83  S.  W.  96. 

As  properij 

See  Personal  Property ;  Property. 

As  purohaso 

See  Purchase. 

As  sale  or  traasf  er 

See  Sale;  Sell  and  Convey;  Transfer. 

MORTGAGE  ACTION 

Under  Rev.  St.  1895,  f  1490,  providing 
that  all  claims  against  a  corporation  at  the 
time  of  receivership  shall  be  paid  out  of  the 
earnings  thereof  to  the  exclusion  of  mortgage 
action,  the  term  "mortgage  action"  does  not 
merely  mean  a  mortgage,  but  relates  to  the 
action  whereby  a  mortgagee  secures  the  ap- 
pointment of  a  receiver;  and  hence  a  mort- 
gagee, not  having  secured  the  appointment 
of  a  receiver,  is  entitled  to  share  in  the  earn- 
ings of  a  receivership.  First  Nat.  Bank  of 
Houston  V.  J.  I.  Campbell  Co.,  140  S.  W.  430, 
431,  104  Tex.  457. 

MORTGAOS  CXAIM 

See  Open  Mortgage  Clause. 

MORTGAGE  DEBT 

See  Transfer  of  Mortgage  Debt 

MORTGAGE  8AX.E 

Expenses  of  mortgage  sale,  see  Expenses. 

Though  a  chattel  mortgagor  and  mort- 
gagee brought  about  an  auction  sale  of  the 
property  by  agreement,  in  order  to  create  the 
impression  that  the  sale  was  not  a  forced 
one,  in  order  thereby  to  sell  the  property  for 
a  better  price  than  on  a  forced  sale,  it  being 
understood  that  the  proceeds  should  be  turn- 
ed over  to  the  mortgagee  to  satisfy  his  debt, 
the  sale  was  nevertheless  in  legal  effect  a 
''mortgage  sale."  Seiberling  &  Co.  v.  Porter, 
74  N.  B.  516,  517,  165  Ind.  7. 

MORTGAGEE 

As  a&signs,  see  Assigns. 
As  creditor,  see  Creditor. 
As  owner,  see  Owner. 
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As  purcliaser,  gee  Purchaser. 

As  purchaser  for  valuable  consideration, 
see  Purchaser  for  Valuable  Considera- 
tion. 

As,  purchaser  for  value,  see  Purchaser 
for  Value. 

MORTGAGEE  IN  GOOD  FAITH 

See  Bona  Fide  Mortgagee;   Good  Faith. 

MORTGAGEE  IN  POSSESSION 

The  expression  "mortgagee  in  possession" 
has  been  adopted  by  the  courts  and  law  writ- 
ers as  a  convenient  phrase  to  describe  the 
condition  of  a  mortgagee,  who  is  In  posses- 
sion of  mortgaged  premises  under  such  cir- 
cumstances as  to  make  the  satisfaction  of  his 
lien  a  prerequisite  to  his  being  dispossessed, 
even  in  Jurisdictions  where  the  mortgage  It- 
self can  confer  no  possessory  right,  either  be- 
fore or  after  default.  Stouflfer  v.  Harlan,  74 
Pac.  610,  611,  68  Kan.  135,  64  L.  B.  A.  320,  104 
Am.  St.  Rep.  396. 

A  ''mortgagee  in  possession"  is  not  only 
one  who  holds  actual  possession  with  the 
consent  of  the  mortgagor,  but  one  who  has 
in  good  faith  taken  possession  as  the  result 
of  a  void  foreclosure.  The  possession  must, 
however,  be  actual  and  not  merely  construc- 
tive. Fuhrman  v.  Power,  86  Pac.  940,  942, 
43  Wash.  533. 

A  mortgagee  who,  while  the  mortgage  is 
subsisting,  obtains  in  a  lawful  manner  the 
possession  is  a  "mortgagee  in  possession/*  and 
his  interest  enables  him  to  retain  such  pos- 
session and  to  defend  against  it  against  the 
mortgagor  or  those  succeeding  to  his  title.  A 
mortgagee  who  has  foreclosed  his  mortgage 
without  bringing  in  a  purchaser  from  the 
mortgagor,  and  who  has  entered  into  posses- 
sion under  such  proceedings,  though  without 
the  consent  of  the  purchaser,  may  retain  pos- 
session until  his  lien  is  released  by  payment, 
though  the  debt  is  barred  by  limitations. 
Burns  v,  Hiatt,  87  Paa  196,  198,  149  Cal. 
617,  117  Am.  St.  Rep.  157. 

A  "mortgagee  in  possession"  Is  one  who 
enters  either  by  the  consent  of  the  mortgagor, 
honest  mistake,  or  pursuant  to  lawful  pro- 
cess, and  he  is  not  allowed  for  permanent 
Improvements,  but  only  for  necessary  repara- 
tions made  by  him  during  the  time.  Faulk- 
ner V.  Cody,  91  N.  Y.  Supp.  633,  638,  45  Misc. 
Rep.  64  (citing  Moore  v.  Cable  [N.  Y.]  1  Johns. 
Ch.  385;  Madison  Ave.  Baptist  Church  v. 
Baptist  Church  in  Oliver  St.,  73  N.  Y.  82 ;  3 
Pom.  Bq.  Jur.  fi  1217). 

It  is  not  necessary  to  the  status  of  a 
mortgagee  In  possession  that  possession  of  the 
land  shall  have  been  taken  under  the  mort- 
gage or  by  the  consent  of  the  mortgagor.  To 
constitute  a  mortgagee  in  possession,  It  is 
enough  if  the  possession  be  peaceably  and 
legally  taken;  and  one  who  takes  possession 
under  an  invalid  tax  deed,  and  purchases 
a  subsisting  mortgage.  Is  not  precluded  from 
claiming  the  rights  of  a  mortgagee  in  posses- 


sion.   Jaggar  t.  Plunkett,  106  Pac  280,  281. 
81  Kan.  565,  25  L.  B.  A.  (N.  S.)  936. 

MORTOAOOB 

See  Creditors  of  the  Mortgagor. 
As  owner,  see  Owner. 

Rev.  Codes  1899,  §  5845,  authorizUig  a 
suit  by  a  "mortgagor"  to  restrain  foreclosure 
by  advertisement,  includes  any  person  claim- 
ing title  to  the  mortgaged  premises  under 
and  in  privity  with  the  original  mortgagor. 
Scott  V.  District  Court  of  Fifth  Judicial  Dist 
of  Barnes  County,  107  N.  W.  61,  62,  15  N.  D. 
259. 

As  used  in  Rev.  Codes  1905,  i  7454,  pro- 
viding that  when  the  mortgagee  or  his  as- 
signee has  commenced  foreclosure  proceed- 
ings by  advertisement,  and  it  shall  be  made  to 
appear  by  the  affidavit  of  the  mortgagor  that 
the  mortgagor  has  a  legal  counterclaim  or 
any  other  valid  defense,  foreclosure  may  be 
enjoined,  the  word  '^mortgagor"  includes  per- 
sons in  privity  to  and  claiming  under  the 
mortgagor;  and  a  subsequent  mortgagee  may 
take  the  necessary  affidavit  and  enjoin  the 
sale.  State  v.  Buttz,  131  N,  W.  241,  21 N.  D. 
540. 

As  used  in  Bev.  St.  1899,  §  4342,  requir- 
ing the  inclusion  of  the  mortgagor  and  actual 
tenant  or  occupier  of  the  land  among  the  de- 
fendants in  all  actions  to  foreclose  mort- 
gages, the  term  "mortgagor,"  so  far  as  it 
relates  to  the  foreclosure  of  the  equity  of  re- 
demption, refers  to  the  actual  owner  of  the 
equity,  who  is  an  indispensable  party  to  any 
khid  of  a  foreclosure  proceeding,  but  the  ab- 
sence of  the  grantor  in  a  deed  of  trust  consti- 
tutes no  defect  of  parties,  where,  prior  to 
such  action,  he  has  conveyed  his  equity  of  re- 
demption. McCauley  v.  Brady,  100  S.  W. 
541,  543,  123  Mo.  App.  558  (citing  2  Ping. 
Mortg.  f  1707). 

MORTIFICATION 

As  mental  anguisli 

Allegations  In  a  petition,  in  an  action 
against  a  sheriff  and  his  deputy,  that  they 
wrongfully  and  unlawfully  entered  into  a 
house  and  premises  occupied  by  plaintiff 
under  a  lease  and  dispossessed  him,  and  put 
his  household  goods  and  personal  property 
in  the  public  highway,  and  so  put  plaintiff 
to  great  trouble  and  distress,  property  au- 
thorize a  recovery  for  humiliation  and  mortl- 
flcation,  or  any  phase  of  ''mental  anguish/' 
since  the  word  "distress,'*  being  a  generic 
term,  includes  anguish  or  suffering,  both  of 
mind  and  body,  and  since  "humiliation"  and 
"mortification"  are  simply  phases  of  mental 
anguish.  Perkins  v.  Ogilvie,  146  S.  W.  735, 
737,  148  Ky.  309. 

MOSS 

See  Sea  Moss. 

Lily  of  the  valley  roots  are  not  covered 
by  Tariff  Act  Aug.  28,  189*,  c.  349,  |  2,  Tree 
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Ust,  par.  658,  relating  to  ''mote,  seaweeas, 
and  vegetable  substances/'  not  bcdng  yegetil- 
ble  substances  In  the  class  of  moss  and  sea- 
weeda  McAllister  t.  United  States,  147  Fed. 
773. 

Tariff  Act  July  24,  1897,  c.  11,  §  2,  Free 
List,  pars.  566,  617,  relating  to  "fibrous  vege- 
table  substances*'  and  to  "moss,  seaweeds, 
and  vegetable  substances,"  does  not  Include 
birch  bark.  Reed  &  Keller  v.  United  States, 
172  Fed.  453. 

MOST 

A  bill  for  divorce  a  vinculo,  filed  June 
16,  1906,  in  the  county  court  of  Cleburne 
county,  alleged  that  complainant,  a  resident 
of  Cleburne  county,  was  married  May  3,  1906, 
and  that  he  and  his  wife  lived  together  until 
June  4,  1906,  most  of  the  time  residing  in 
Cleburne  county,  and  that  complainant  "has 
been  a  bona  fide  resident  of  Cleburne  county 
for  more  than  three  years,"  and  that  re- 
spondent's particular  place  of  residence  was 
unknown.  Held,  that  the  verb  "has  been," 
descriptive  of  past  action,  referred  the  resi- 
dence to  a  period  before  the  bill  was  filed, 
but  did  not  make  a  part  of  the  period  so 
averred  the  year  next  before  the  bill  was 
filed,  and  that  "most"  signified,  not  all,  but 
nearly  all,  of  the  time  between  the  marriage 
and  the  date  of  the  bill,  and  that  the  aver- 
ment of  more  than  three  years'  bona  fide 
residence  was  insuflicient  as  a  Jurisdictional 
averment  of  residence  for  "one  year  next 
preceding  the  filing  of  the  bill,"  and  hence 
that  a  decree  entered  on  the  bill  was  void 
on  collateral  attack.  Martin  v.  Martin,  55 
South.  632,  634,  173  Ala.  106. 

MOST  CONVENIENT 

As  used  in  a  charter  E»arty  providing 
that  the  andiorage  directed  by  the  charterers 
must  be  the  "most  convenient,*'  the  words 
"most  convenient'*  mean  convenient  as  well 
for  the  ship  as  for  the  consignees  of  the  car- 
go. Beid  V.  Jones,  23  »Sup.  Ct  89,  187  U.  S. 
153,  47  L.  Ed.  116. 

MOTES 

Waste,  tQ  which  a  small  quantity  of  cot- 
ton still  attaches  after  it  has  ueen  run 
through  the  machine  at  a  cotton  mill,  is  call- 
ed "motes."  Washington  Mills  v.  Cox,  157 
Fed.  634,  636,  85  C.  C.  A.  154. 

MOTHER 

See    From    and    Through   the    Mother; 

Through  the  Mother. 
Father  synonymous,  see  Father. 

A  statute  referring  to  a  father  or  mother 
does  not,  in  the  absence  of  special  statement, 
Include  a  natural  father  or  mother.  Landry 
T.  American  Creosote  Works,  43  South.  1016, 
lOlS,  119  La.  231, 11  L.  R.  A.  (N.  S.)  3b7. 


The  right  granted  by  Rev.  €!▼.  Code, 
art.  2315,  to  the  surviving  father,  or  mother  to 
recover. damages  for  the  death  of  their  son, 
ts  a  right  granted  to  the  actual  father  or 
mother,  and  not  to  an  adopting  parent. 
Mount  V.  Tremont  Lumber  Co.,  46  South.  103, 
121  La.  64,  126  Am.  St  Bep.  312,  15  Ann. 
Cas.  148. 

The  exemption  allowed  by  Ky.  St.  1908, 
i  1403,  sub  sec.  5,  to  be  set  apart  to  **the  wid- 
ow or  infant  child"  from  the  estate  of  an  In- 
testate, to  the  infant  child,  If  no  "mother" 
survives,  and  to  the  *'widow"  If  there  be  no 
infant  children,  or  if  none  reside  in  the  fami- 
ly with  the  ''widow,''  does  not  apply  to  the 
husband  and  children  of  the  intestate  wife. 
Thaxton's  Guardian  v.  Walters'  Adm'r,  113 
S.  W.  118, 119, 130  Ky.  235. 

Where  the  constitution  of  a  firemen's  re- 
lief association  organized  pursuant  to  Laws 
1885,  c.  176  (St.  1898,  §§  1987,  1988),  and  acts 
amendatory  thereof,  providing  for  the  organ- 
ization of  such  associations,  and  designating 
that  they  may  be  organized  for  the  purpose 
of  giving  relief  to  persons  dependent  upon 
the  deceased  members,  but  no  others,  stated 
the  object  of  such  association  to  be  to  give 
relief  to  families  of  deceased  members,  and 
provided  that  an  insured  could  designate  his 
mother  or  certain  others  as  his  beneficiary, 
a  designation  by  an  insured  of  his  stepmoth- 
er as  beneficiary  was  valid,  where  be  was  a 
single  man  living  with  her  as  a  member  of 
the  same  family  at  the  time  of  his  death; 
the  term  "mother"  in  this  connection  not  be- 
ing limited  in  meaning  merely  to  a  mother 
by  blood,  though  used  with  such  meaning  in 
a  subsequent  provision  of  the  association's 
constitution  which  specified  the  heirs  to 
whom  relief  money  should  be  Paid  In  case 
no  beneficiary  be  designated  by  the  Insured. 
Jones  V.  Mangan,  138  N.  W.  618,  620,  151 
Wis.  215. 

MOTKER  OF  PEARI. 

Manufacture  of,  see  Manufactures — 
Manufactured  Artidea. 

MOTION 

See  Greyhound  Motion;  Interlocutory 
Motion;   Special  MotiojL 

In  practice 

See  Civil  Action— Case— Suit— Etc. 

As  answer,  see  Answer. 

As  commencement  of  action,  see  Com- 
mencement of  Action. 

As  pleading,  see  Pleading. 

As  special  proceeding,  see  Special  Pro- 
ceeding. 

A  "motion"  is  a  request  to  the  court  to 
grant  the  mover  some  right  which  he  claims. 
It  is  a  notification  that  he  considers  himself 
entitled  to  what  he  asks.  Arnold  ▼.  Regan, 
e9  Atl.  292,  29  R.  I.  71.  See.  also,  Howard 
v.  Carter,  80  Pac.  61,  62,  71  Kan,  85  (citing 
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Clark  ▼.  Board  of  Com'rs  of  Mitchell  CJounty, 
77  Pac.  284,  60  Kan.  542,  66  L.  R.  A.  965). 

A  "motion'*  is  an  application  for  an  or- 
der and  is  usually  made  orally.  Williams  ▼. 
Hawley,  77  Pac.  762,  763,  144  Cal.  97. 

A  "motion*'  is  an  application  for  an  or- 
der, and  was  sufficiently  made  within  a  re- 
quired time  by  formal  appearance  in  court 
and  application  for  relief,  stating  the  grounds 
and  filing  affidavits,  though  the  opposing 
parties  were  not  required  to  appear  until  a 
subsequent  day.  Brownell  v.  Superior  Court 
of  Yolo  County,  109  Pac.  91.  94,  157  Cal.  703. 

A  ''motion*'  Is  simpjly  an  application 
made  in  a  pending  or  proposed  action  or  spe- 
cial proceeding,  and  must  depend  for  its 
granting  upon  its  relevancy  to  the  main  liti- 
gation. It  is  not  an  independent  right  In 
re  Dietz,  122  N.  Y.  Supp.  1063,  1065,  138 
App.  Div.  283. 

A  "motion"  seeks  some  order  of  court 
falling  short  of  the  dignity  of  a  judgment. 
Ewlng  V.  Vernon  County,  116  S.  W.  518,  519, 
216  Mo.  681  (citing  Bliss,  Code  PI.  [3d  Ed.] 
$S  418,  420,  et  seq.). 

"Motions**  are  not  original  and  independ- 
ent proceedings,  but  are  only  incidental  steps 
taken  in  all  classes  of  cases  pending;  and 
the  rulings  of  the  court  thereon  are  not 
"Judgments."  State  ex  rel.  ShacHcelford  y. 
McElhinney,  145  S.  W.  1139,  1142,  241  Mo. 
592. 

A  motion  is  not  required  to  be  signed, 
but  it  is  a  proper  practice  of  the  counsel  for 
a  party  to  sign  it.  Nohach  v.  Scott,  119 
Pac.  295,  296,  20  Idaho,  558. 

Applications  for  orders  directing  issu- 
ance of  executions  against  the  wages  of 
defendant  debtors  are  not  "motions**  within 
Code  Civ.  Proc.  S  3236,  authorizing  the  award 
of  costs  on  motion.  Brodie  v.  O'Donnell,  130 
N.  y.  Supp.  805,  806,  71  Misa  Rep.  530. 

The  district  court  at  ohambers  has  ju- 
risdiction to  open  a  judgment  under  Code 
Civ.  Proc.  S  83 ;  the  application  being  a  mo- 
tion within  section  556  which  defines  "mo- 
tion** as  an  application  for  an  order  address- 
ed to  the  court  or  a  judge  In  vacation.  Tay- 
lor V.  Woodbury,  120  Pac.  367,  368,  86  Kan. 
236. 

An  application  for  suit  money  in  a  di- 
vorce action  should  be  treated  as  a  motion 
within  Code,  |  3833,  authorizing  motions  to 
be  supported  by  affidavit  which  may  be  con- 
sidered as  testimony  on  the  hearing.  Mengel 
V.  Mengel  (Iowa)  138  N.  W.  495,  500. 

Under  Rev.  St.  1909,  S  2092,  defining  a 
motion  as  an  application  for  an  order,  and 
section  1841,  requiring  motions  to  contain  a 
written  specification  of  the  reasons  on  which 
they  are  founded,  a  motion  possessing  these 
requisites  may  be  embodied  as  well  in  a  brief 
in  the  Supreme  Court  as  on  a  separate  piece 


of  paper.    Smith  ▼.  Moseley,  tN  S.  W.  971, 
973,  234  Mo.  486. 

Under  Local  Improvement  Act,  i  37 
(Hurd's  Rev.  St  1908,  c.  24,  |  543),  provid- 
ing  that  copies  of  the  ordinance,  the  recom- 
mendation of  the  board,  and  the  estimate  of 
cost,  certified  under  seal,  must  be  attached 
to  the  petition,  but  that  failure  to  so  file 
them  shall  not  affect  the  jurisdiction  of  the 
court  to  act  on  the  petition,  but,  if  it  shall 
appear  that  such  copies  have  not  been  at- 
tached, then,  on  motion  of  any  objector  for 
that  purpose,  on  or  before  appearance  day, 
the  entire  petition  shall  be  dismissed,  mere- 
ly filing  objev.tions  to  the  confirmation  of  the 
assessment,  one  of  which  objections  was 
that  the  copies  were  not  attached  under  seal 
without  calling  the  attention  of  the  court  to 
them  in  some  way,  is  not  a  "motion"  within 
the  statute,  since  a  motion  is  an  application 
made  to  the  court,  and  the  filing  of  the  pa- 
per in  the  office  of  the  clerk  is  not  such  a 
motion.  City  of  Marengo  v.  Eichler,  91  N. 
B.  758,  759,  245  111.  47. 

The  words  "motion"  and  "application," 
as  used  in  Code  Civ.  Proc.  S  68^  declaring 
that,  notwithstanding  the  death  of  a  party 
after  judgment,  execution  may  issue  in  case 
of  the  death  of  the  judgment  creditor  on 
"application"  of  his  executor,  administrator, 
or  successor  in  interest,  and  section  685  de- 
claring that  judgments  may  be  enforced  aft- 
er five  years  from  the  date  of  its  entry  by 
leave  of  court  on  "motion,"  have  the  same 
signification,  and  on  the  death  of  a  judgment 
creditor  his  administratrix  is  not  required 
to  institute  an  action  at  law  to  enforce  the 
judgment  but  is  entitled  to  an  execution  on 
"motion."  Weldon  v.  Rogers,  90  Pac  1062, 
1063,   151  Cal.  432. 

A  judge  may  be  disqualified  for  bias  and 
prejudice  to  sit  on  a  motion  for  new  trial 
when  such  disqualification  is  invoked  pend- 
ing the  motion  and  before  the  day  of  hear- 
ing; such  motion  being  a  "motion,"  within 
the  statute  providing  for  such  disquali fic- 
tion on  the  filing  of  an  affidavit  by  any  pa^ 
ty  to  an  "action,  motion  or  proceeding"  at 
any  time  before  the  day  fixed  for  the  hearing 
of  such  "action,  motion,  or  proceedinp/* 
State  ex  rel.  Carleton  v.  District  Court  of 
Lewis  and  Clarke  County,  82  Pac.  789,  790» 
33  Mont.  138,  8  Ann.  Cas.  752. 

Same— Notice  of  motion 

An  application  to  change  the  place  of 
trial  of  an  action  commenced  in  the  wrong 
county  is  not  a  motion  within  Code  Civ. 
Proc.  §  1005,  providing  for  service  of  writ- 
ten notice  of  a  motion,  though  under  sec- 
tion 1010  the  action  of  the  court  on  a  de- 
mand for  a  change  of  venue  is  an  order,  and 
though  the  application  made  on  the  demand 
is  designated  a  motion,  but  the  mt'Jon  goes 
on  the  calendar  to  be  called  for  hearing  in 
the  regular  order  of  business.  Botaii  v. 
Bohn,  116  Pac  568,  569,  16  GaL  App.  179. 
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MOTIOV  FOB  XUBOMENT  OV  FZJiAD- 

A  motion  to  dismiss  the  action  and 
quash  the  attachment  and  levy  therein,  bas- 
ed OD  affidavits  and  files  and  records  In  the 
case.  Is  not  within  Mills'  Ann.  Code  I  887, 
declaring  that  decisions  on  ''motions  based 
on  the  pleadings/'  etc.,  shall  be  taken  as  a 
part  of  the  record  without  being  made  such 
by  bill  of  exceptions,  and  Is  not  a  part  of 
the  record,  unless  embodied  in  a  bill  of  ex* 
ceptions.  dyerett  ▼.  Wilson,  83  Paa  211, 
212,  34  Colo.  476. 

HOTION  FOB  KSW  TBIAI. 

A  motion  for  a  new  trial  Is,  In  this 
state,  a  statutory  remedy,  and  can  only  be 
Invoked  In  the  manner,  within  the  time,  and 
upon  the  grounds  provided  in  the  statute. 
The  losing  party  must  pursue  the  require- 
ments of  the  statute,  or  else  he  cannot  avail 
himself  of  the  remedy.  State  ex  rel.  City  of 
Walkervllle  v.  District  Ck>urt  of  Second  Ju- 
dicial Dlst,  74  Pac.  414,  415,  29  Mont.  176. 

A  "motion  for  a  new  trial"  is  not  In- 
tended as  evidence  of  previous  action  by  the 
court  It  is  a  proceeding  taken  by  a  party 
to  a  cause  after  verdict;  Its  purpose  being 
to  secure  a  new  trial  on  account  of  alleged 
errors  which  It  assumes  to  designate  that 
may  have  occurred  on  the  trial  or  In  the 
proceedings  in  pais,  as  dlstingulsned  from 
proceedings  evidenced  by  the  record  proper, 
the  errors  In  which  are  reached  by  motions 
in  arrest  of  Judgment  Eeigans  v.  State, 
41  South.  886,  894,  52  Fla.  57  (ciUng  Sedg- 
wick V.  Dawklns,  18  Fla.  335;  Murray  v. 
State,  9  Fla.  240). 

The  "motion  for  a  new  trial"  is  a  rem- 
edy accorded  to  a  party  for  the  correction 
by  the  trial  court  of  injustice  done  by  the 
verdict  of  a  jury.  It  is  one  of  the  most  im- 
portant rights  which  a  party  to  a  jury  trial 
has.  It  Is  a  right  to  invoke  the  discretion 
of  the  court  to  decide  whether  the  injustice 
of  the  verdict  is  such  that  he  ought  to  have 
an  opportunity  to  take  the  case  before  an- 
other jury.  It  Is  the  only  method  by  which 
the  weight  of  the  evidence  can  be  reviewed. 
Massey  y.  State,  39  South.  790,  791,  50  Fla. 
109. 

MOTIOK  FOR  NONSUIT 

A  motion  for  nonsuit  is  a  general  one, 
and  only  challenges  the  general  sufficiency 
of  the  evidence ;  that  is,  says,  In  efCect,  there 
is  a  total  failure  of  evidence.  Upon  a  mo- 
tion of  this  kind  the  only  question  raised  Is 
whether  there  is  any  evidence  tending  to 
prove  the  crime  charged,  not  whether  the 
evidence  fails  in  some  particular  matters. 
State  V.  Eubanfe,  74  Pac.  378,  33  Wash.  293 
(citing  State  v.  Hyde.  61  Pac.  719,  22  Wash. 
551). 

A  motion  for  nonsuit  at  the  close  of 
plaintiiTs  case  is  tantamount  to  a  demurrer 
to  the  evidence  on  the  ground  that  it  is  in- 


sufficient to  establish  one  or  more  of  the 
material  Issues  devolving  upon  the  plaintiff 
to  prove,  and  that  the  cause  therefore  should 
not  be  submitted  to  the  jury,  and  where  de- 
fendant offers  no  evidence  after  the  denial 
of  the  motion,  and  the  plaintiff  moves  for  a 
directed  verdict,  the  court  may  direct  the 
verdict;  there  being  some  evidence  to  sna- 
taln  plaintlfTs  case,  as  both  parties  have 
waived  the  right  to  a  jury  trial  by  submit- 
ting the  case  to  the  court  Patty  v.  Salem 
Flouring  Mills  Co.,  98  Pac.  621,  522,  53  Or. 
360. 

A  motion  to  dismiss  In  a  justice's  court 
on  the  ground  that  plaintiff  has  failed  to 
prove  his  case  is  in  effect  a  "motion  for  a 
nonsuit,"  and  the  question  presented  on  a 
motion  for  a  nonsuit  it  is  a  question  of  law. 
Smith  V.  Superior  Court  of  Napa  Oounty, 
84  Pac.  54,  55,  2  GaL  App.  529  (citing  Don- 
ahue V.  Gallavan,  43  Gal.  676). 

MOTION  FOB  BKHTSARTNO 

The  words  "motion  for  a  rehearing,"  as 
used  Id  the  statute  relating  to  appeals,  are 
to  be  construed  broadly  as  Including  any  mo- 
tion Involving  a  setting  aside  or  modifica- 
tion of  the  judgment  actually  rendered  by 
the  court,  inclusive  both  of  the  motion  for  a 
rehearing,  strictly  so  called,  and  those  mo- 
tions for  the  modification  of  a  judgment 
but  not  for  a  reargument  of  the  case,  which 
have  come  to  be  termed  "motions  in  the  na- 
ture of  a  motion  for  a  rehearing."  Ott  v. 
Boring,  111  N.  W.  838,  834,  131  Wis.  472,  11 
Ann.  Gas.  857. 

MOTION  TO  AMEND 

See  Amend. 

MOTION  TO  DIRECT  VERDICT 

A  motion  for  verdict  is  considered  in 
law  as  in  the  nature  of  a  demurrer  to  the 
e\idence,  and  on  a  motion  for  a  verdict  the 
province  of  the  court  Is  not  to  weigh  the 
evidence  and  ascertain  where  the  preponder- 
ance is,  but  it  is  limited  to  a  determination 
as  to  the  existence  of  evidence  from  which, 
if  true,  it  may  be  reasonably  Inferred  that 
the  fact  affirmed  exists,  excluding  the  effect 
of  all  modifying  or  contrary  evidence.  Bass 
V.  Rublee,  57  Atl.  965,  966,  76  Vt  895. 

A  motion  by  defendant  at  the  close  of 
plaintiff's  testimony,  reciting  that  plaintiff 
had  failed  to  allege  or  prove  certain  speci- 
fied things,  "wherefore  defendant  moves  the 
court  to  instruct  the  jury  to  return  a  ver- 
dict for  the  defendant,"  was  not  a  "demur- 
rer to  the  evidence*'  but  a  "motion  to  direct 
a  verdict"  and  the  interposition  of  the  same 
did  not  preclude  defendant  from  introducing 
defensive  evidence  after  it  was  overruled. 
Woldert  Grocery  Co.  v.  Veltman  (Tex.)  83 
S.  W.  224. 

MOTION  TO  DISMISS 

'*A  'motion  to  dismiss'  is  the  equivalent 
of  a  general  demurrer,  and  may  be  made  at 
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the  trial  term,  if  the  petition  is  fatally  de- 
fective; but  such  a  motion  cannot  reach 
mere  defects  in  pleading,  such  as  may  be 
cured  by  appropriate  amendment."  Minne- 
sota Lumber  Co.  v.  Hobbs  &  Livingston,  49 
S.  E.  783,  784,  122  Ga.  20. 

"A  'motion  to  dismiss'  and  a  demurrer 
are  not  interchangeable.  The  former  can 
be  used  to  abate  an  action  only  when  it  is 
apparent  from  the  record  that  the  court  has 
no  Jurisdiction.  The  latter  admits  the  Ju- 
risdiction but  attacks  the  pleadings."  Lit- 
tlefield  V.  Maine  Cent  R.  Co.,  71  Atl.  657, 
660,  104  Me.  126. 

MOTION  TO  QUASH 

A  motion  to  quash  the  writ  In  habeas 
corpus  amounts  to  a  demurrer,  and,  if  de- 
nied and  excepted  to,  may  be  urged  on  ap- 
peal, though  issues  were  Joined  and  trial 
had,  providing  the  proceeding  is  one  which 
is  appealable.  Bleakley  v.  Barclay,  89  Pac. 
906,  912,  75  Kan.  462,  10  L.  R.  A.  (N.  S.)  230. 

A  "motion  to  quash"  an  indictment  may 
be  made  when  there  is  a  defect  apparent 
upon  Xhe  face  of  the  record.  Lindsey  v. 
State,  69  N.  B.  126,  128,  69  Ohio  St  215. 

MOTION  TO  SET  ASIDE  JUDGMENT 

As  part  of  record,  see  Record. 

MOTION  TO  STRIKE  OUT 

A  motion  to  strike  seeks  an  order  of 
court  of  less  dignity  than  a  Judgment,  while 
a  demurrer  raises  an  issue  at  law  and  seeks 
a  trial  and  Judgment  on  that  issue.  A  mo- 
tion to  strike  a  petition  might  lie  against  a 
frivolous  pleading,  a  second  petition  depart- 
ing from  the  first,  or  a  sham  pleading,  or 
against  trifling,  nugatory,  redundant,  or  ir- 
relevant matter,  or  matter  of  duplicity,  but 
it  cannot  fill  the  office  of  a  demurrer  on  chal- 
lenging demurrable  defects  in  the  petition. 
Ewlng  V.  Vernon  County,  116  S.  W.  518,  519, 
216  Mo.  681. 

A  "motion  to  strike"  is  applicable  where 
a  pleading,  either  as  a  whole  or  any  part 
of  it,  is  80  framed  as  to  prejudice,  or  em- 
barrass, or  delay  a  fair  tilal,  and  is  thus 
distinguished  from  a  demurrer  which  goes 
to  a  pleading  as  a  whole  for  insufficiency. 
If  the  answer  to  an  alternative  writ  of  man- 
damus is  wholly  irrelevant  and  impedes  a 
fair  trial  of  thp  cause,  it  may  be  stricken  on 
motion,  while,  if  it  is  wholly  Insufficient  as 
a  pleading,  a  demurrer  will  He.  State  ex 
rel.  Ellis  v.  Atlantic  Coast  Line  R.  CJo.,  44 
South.  230,  236,  53  Fla.  711. 

MOTIVE 

See  Improper  Motive. 

As  consideration,  see  Consideration. 

"In  the  sense  of  the  criminal  law,  'mo- 
tive* has  been  well  enough  defined  as  that 
which  leads  or  tempts  the  mind  to  indulge 
Ib  a  criminal  act,  and  it  is  something  that 


may  be  resorted  to  as  a  legitimate  help  in 
arriving  at  the  ultimate  act  in  questioiL'' 
Thompson  v.  United  States,  144  Fed.  14, 18, 
75  G.  C.  A.  172,  7  Ann.  Gas.  62. 

In  murder,  "motive*'  is  the  impulse  or 
purpose  that  induces  the  murderer  to  kill  Us 
victim.  Where  it  is  demonstrated  that  tbe 
defendant  murdered  the  deceased,  no  ques- 
tion of  motive  need  arise.  State  v.  Hyde,  136 
S.  W.  316,  322,  234  Mo.  200,  Ann.  Gas.  1912D, 
191. 

"Motive*'  means  reason,  cause,  induce- 
ment, and  incentive  to  do  the  acts  and  things 
charged  in  the  indictment  Ball  v.  Common- 
wealth, 101  S.  W.  956,  960,  125  Ky.  601; 
Gambrell  v.  Commonwealth,  113  S.  W.  476, 
480,  130  Ky.  513. 

"  'Motive*  is  an  inferential  fact,  and  m&y 
be  inferred,  not  merely  from  the  attendaDt 
and  surrounding  circumstances,  but,  in  con- 
junction with  these,  all  previous  occurrences 
having  reference  to  and  connected  with  tlie 
commission  of  the  offense.'*  State  v.  Bond, 
86  Pac.  43,  48,  12  Idaho,  424  (quoting  Walker 
V.  State,  4  South.  686,  85  Ala.  7,  7  Am.  St 
Rep.  17). 

latent  distiacuisHed 

''Intent,'*  in  its  legal  sense,  is  quite  dis- 
tinct from  "motive."  It  is  defined  as  tbe 
purpose  to  use  a  particular  means  to  effect  a 
certain  result  "Motive**  is  the  reason  which 
leads  the  mind  to  desire  that  result  Baker 
V.  State,  97  N.  W.  566,  670,  120  Wis.  135. 

'^Motive*'  must  be  distinguished  from  "in- 
tent." "Motive'*  is  the  moving  power  which 
impels  an  action  for  a  definite  result  It  is 
that  which  incites  or  stimulates  a  person  to 
do  an  act.  "Motive*'  is  not  an  essential  ele- 
ment  of  a  crime,  and  a  good  motive  does  not 
prevent  an  act  from  being  a  crime.  People 
ez  rel.  Hegeman  v.  Gorrigan,  87  N.  E.  792, 
796,  195  N.  Y.  1  (quoting  Peot)le  v.  Molinenx. 
61  N.  B.  286,  296,  168  N.  T.  264,  297.  62  L 
R.  A.  198;  Clark,  Or.  Law,  1 14). 

MOTOR 

MOTOR  OTOI.E 

As  motor  vehicle,  see  Motor  Vehicle. 

« 

MOTOR  VEHICIiE 

As  wagon,  see  Wagon. 
Running,  registration,  and  license  of  as 
within  police  power,  see  Police  Power. 

The  Maryland  Statute  (Code  Pub.  Geo. 
Laws  1904,  art  56,  §  180)  provides  that  when- 
ever the  term  "motor  vehicle**  is  used  in  stat- 
ute it  shall  be  construed  to  include  aatomo- 
biles,  locomobiles,  and  all  other  vehicles  pro- 
polled  otherwise  than  by  muscular  power,  ex- 
cept those  running  on  rails.  Fletcher  v.  Dix- 
on, 68  Atl.  875,  878,  107  Md.  420. 

A  motor  cycle  is  a  "motor  vehicle**  with- 
in Pub.  Acts  1905,  p.  287,  Act  No.  196,  pn>- 
viding  for  the  registration  and  identificatioii 
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of  Budi  vehicleB,  and  regulating  their  use, 
and  defining  the  same  (section  1)  to  mean  "all 
yehicles  propelled  by  power,  other  than  mus- 
cular power,  except  traction  engines  and  such 
motor  Tehicles  as  run  only  upon  rails  or 
tracks."  People  ▼.  Smith,  120  N.  W.  581, 582, 
156  Mich.  173,  21  L.  R.  A.  (N.  S.)  41,  16  Ann. 
Ga8.a07. 

A  statute  requiring  the  licensing  of  op- 
erators of  automobiles  and  "motor  cycles,*' 
and  defining  them  as  all  vehicles  propelled 
by  other  than  muscular  power,  except  rail- 
road and  railway  cars,  and  motor  vehicles 
running  only  upon  Tails  or  tracks,  and  road 
rollers,  includes  a  road  locomotive  or  trac- 
tion engine  used  to  draw  cars.  Emerson 
Troy  Granite  Oa  v.  Pearson,  64  AtL  582,  74 
N.  H,  22. 

MOUNTED 

In  machine  construction,  the  expression 
"mounted  on*'  seems  to  have  an  ordinary 
meaning.  The^  thing  mounted  upon  another 
must  be  borne  or  supported  by  it.  Mere  rid- 
ing in  or  over  another  in  a  slot  for  the  pur- 
pose, although  operating  in  connection  there- 
with, is  not  equivalent  to  being  mounted 
thereon.  In  re  Duncan,  28  App.  D.  C.  457, 
460. 

MOUTH  ORGAN 

As  musical  instrument,  see  Musical  In- 
strument 

MOVABLE 

The  word  "movable,"  as  applied  to  prop- 
erty, is  defined  as  "that  which  may  be  lifted, 
carried,  drawn,  turned,  or  conveyed,  or  in 
any  way  made  to  change  place  or  position." 
Monarch  Laundry  v.  Westbrook,  63  8.  B. 
1070,  1072,  109  Va.  382. 

"Movables*'  are  converted  into  immov- 
ables by  destination,  when  placed  by  the  own- 
er of  a  tract  of  land  upon  it  **for  its  service 
and  improvement'^  Glv.  Code,  art  468.  Hence 
it  would  seem  that  when  from  any  cause  a 
'luovable"  ceases  to  be  of  service  to  a  tract 
of  land*  or  is  detached  from  a  building  or 
tenement  of  which  it  formed  a  part  as  an  ac- 
cessory, there  is  no  longer  ground  for  a  claim 
that  such  "movable"  appertains  to  realty. 
Folse  V.  Trlche,  37  South.  875,  113  La.  915. 

The  lease  required  the  lessee  of  rooms  in 
an  office  building  to  surrender  the  premises 
in  as  good  condition  as  reasonable  use  per- 
mitted, and  provided  that  all  alterations,  ad- 
ditions, or  improvements  made  by  either 
party,  except  movable  office  furniture  put  in 
by  the  lessee,  should  be  surrendered  to  the 
lessor  as  a  part  of  the  premises.  The  lessee  re- 
moved some  of  the  permanent  partitions  with 
the  lessor's  consent,  agreeing  to  restore  them 
at  the  termination  of  the  lease,  and  con- 
structed t&nporary  partitions,  wliidi  did  not 


extend  to  the  celling,  and  were  lightly  nailed 
to  the  floor  and  walls,  and  at  the  termina- 
tion  of  the  lease  the  permanent  partitions 
were  restored.  Held,  that  the  reasonable  in- 
tention of  the  parties  w^s  the  test  of  wheth- 
er fixtures  were  annexed  to  the  realty,  and 
the  word  "improvements"  alone,  though  of 
wider  meaning  than  "fixtures,"  did  not  In- 
clude the  temporary  partitions;  and,  con- 
struing the  word  in  connection  with  the  ex- 
ceptions in  the  lease,  and  in  view  of  the  in- 
tention shown  thereby  that  such  partitions 
should  not  be  permanently  annexed,  they 
were  not  "improvements,"  but  were  "mov- 
able office  furniture,"  wthln  the  meaning  of 
the  lease,  and  removable  by  the  lessee.  Unit- 
ed Booking  Offices  v.  Pittsburgh  Life  &  Trust 
Co.,  119  N.  Y.  Supp.  216,  217,  65  Miaa 
Rep.  31. 

Where,  in  a  press  for  making  screw 
insulators,  an  essential  element  to  differen- 
tiate the  prior  art  la  &  rotary  table  or  its 
equivalent  to  support  the  molds  and  carry 
them  in  a  fixed  and  predetermined  path  to 
and  from  other  parts  of  the  machine,  by 
which  the  process  involved  is  carried  out  the 
specification  of  a  "movable  mold  adapted  to 
travel,"  although  under  some  circumstances 
competent  to  imply  a  structural  arrangement 
by  which  the  mold  is  moved  back  and  forth 
mechanically,  in  a  predetermined  way,  be- 
tween designated  points,  the  specific  means 
employed  for  doing  so  in  the  patent  in  suit 
being  of  the  essence  of  the  invention,  a  claim 
in  which  It  Is  not  made  an  element  of  the 
combination  is  invalid,  as  being  too  broad; 
or  if,  disregarding  this,  the  omitted  element 
is  read  into  the  claim  as  being  implied,  it  will 
also  be  bad  where,  as  here,  it  thereby  dupli- 
cates another  claim.  Novelty  Glass  Mfg.  Co. 
V.  Brookfleld,  170  Fed«  946,  956,  95  0.  0.  A 
516. 

MOVE 

The  word  ''moved,'*  as  applied  to  a 
change  of  one*s  residence,  may  or  may  not 
according  to  circumstances,  warrant  an  in- 
ference of  a  permanent  change.  Dixon  v. 
Dixon,  66  AtL  597,  598,  72  N.  J.  Eki.  588. 

MOVE  SLOW  8IONAI« 

A  "move  slow  signal"  is  one  calling  for  a 
slow  and  gradual  movement  of  the  train. 
Texas  Mexican  R.  Co.  v.  Higglns,  99  S*  "W. 
200,  201,  44  Tex.  Civ.  App.  523. 

MOVEB  BT  HAND 

In  Code  Pub.  Gen.  Laws  Md.  art  83,  I 
11,  exempting  from  execution  all  tools  or 
other  mechanical  instruments  or  appliances 
moved  or  worked  by  hand  or  foot  necessary 
to  the  practice  of  any  trade  or  profession  and 
used  in  the  practice  thereof,  the  expression 
"moved  or  worked  by  hand  or  foot"  evidently 
applies  only  to  machinery,  and  the  governing 
idea  of  the  section  seems  to  be  that  the  ar- 
ticles exempted  are  those  necessary  to  the 
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praictice  of  the  trade  or  profession,  not  moved 
by  steam,  electridtyi  or  other  motive  power 
than  hand  or  foot  Steiner  v.  Marshall,  140 
Fed.  710,  712,  72  0.  O.  A.  103, 

MOVEMENT 

See  Forward  Movement. 

MOVING  CAUSE 

See  Initial  and  Moving  Cause. 

MOVING  PIOTUBE  SHOW 

As  circus,  see  Circus. 

As  other  amusement,  see  Other. 

As  public  show,  see  Public  Show* 

As  theater.  See  Theater. 

See,  also.  Panorama. 

MOVING  TRAFFIC 

Used   In   moving  Interstate  traffic,   see 
Use — ^Used. 

A  freight  car  which  was  being  taken  to 
a  repair  shop  to  be  repaired  was  not  within 
Rev.  Laws,  c.  Ill,  §§  203,  209,  prohibiting  a 
railroad  company.  In  **moving  traffic,"  from 
hauling  a  car  not  equipped  with  an  automatic 
coupler.  Taylor  v.  Boston  &  M.  R.  B.,  74  N. 
E.  591,  188  Mass.  390. 

MRS. 

In  the  absence  of  a  statute,  parties  to  a 
litigation  must  be  designated  by  name,  and 
not  merely  by  description  of  the  person,  and 
the  designation  "Mrs."  Is  not  a  name,  but 
usually  distinguishes  the  person  referred  to 
as  a  married  woman.  Feld  v.  Loftls,  88  N. 
E.  281,  283,  240  111.  105 ;  Uihleln  v.  Gladleux, 
78  N.  E.  363,  365,  74  Ohio  St.  232. 

The  prefix  "Mrs.,"  before  the  name  of  a 
party  in  a  pleading,  Indicates  that  the  party 
Is  a  female,  but  leaves  It  doubtful  whether 
she  Is  married  or  single  (using  the  word 
"single"  in  a  sense  broad  enough  to  Include  a 
divorced  person).  Wrightsville  &  T.  R.  Co.  v. 
Yaughan,  71  S.  E.  691,  693,  9  Ga.  App.  371. 

Where  the  baclc  of  a  railroad  mileage 
book  contained  a  line  for  the  signature  of  the 
purchaser,  preceded  by  a  printed  M.,  which 
was  to  be  followed  either  by  the  designation 
Mr.  or  Mrs.,  such  designation  was  a  mere 
matter  of  courtesy,  although  Intended  to 
show  the  sex  of  the  purchaser,  and  a  con- 
ductor should  not  refuse  to  accept  mileage 
where  he  knows  that  through  some  error,  a 
book  purchased  by  plaintiff,  a  woman,  read 
"Mr."  instead  of  "Mrs."  Parish  v.  Ulster  & 
D.  R.  Co.,  85  N.  B.  153,  154,  192  N.  Y.  353. 

MUCH 

See  As  much  as. 

The  word  "many,"  In  a  provision  of  a 
city  charter  that  notice  of  the  introduction  of 
an  ordinance  shall  be  published  at  least  as 
many  as  ten  days  before  the  adoption  of  such 
ordinance^  meant  the  same  as  though  the 


word  '*mnch"  had  been  used,  and  required 
merely  that  the  notice  be  published  ten  days 
before  the  action  was  taken,  but  did  not  re- 
quire that  it  be  published  every  day  for  ten 
days.  Smith  v.  Atlanta.  51  8.  B.  741,  742, 
128  Ga.  877. 

MUCK  BAR 

"  *Muck  bar'  is  more  advanced  thin  pig 
iron,  for  it  is  the  product  of  pig  iron  after 
its  conversion  into  wrought  iron  in  tbe  pud- 
dling furnace.  But  to  make  muck  bar  the 
wrought  iron  is  rolled  through  a  set  of  rolls. 
This  rolled  iron  comes  from  the  rolls  in  bar 
form.  •  •  •  Knight's  Mechanical  Dic- 
tionary defines  'muck  bar*  as  *bar  iron  which 
has  passed  once  through  the  rolls.'  "  Moore- 
head  Bros.  &  Co.  V.  United  States,  127  Fed. 
779,  780. 

MUCKER 

A  "mucker**  is  one  who  removes  the 
ore,  rock,  and  debris  thrown  down  by  miners. 
His  work  must  be  done  in  part,  at  least, 
ahead  of  the  timbering,  which  Is  to  afford 
protection  against  the  falling  of  ore,  rook, 
and  debris.  Smith  v.  Hecla  Mln.  Co.,  80 
Pac.  779,  780,  88  Wash.  454 ;  Bird  v.  Iftlca 
Gold  Mln.  Co.,  84  Pac.  256-260,  2  CaL  App. 
674. 

MUD 

See  Water  and  Mud. 

MUFFLER 

"Mufller,"  anything  used  to  muffle  or 
wrap  up,  is  an  ordinary  Bngllsh  word,  wbicb 
fitly  describes  a  neck  scarf.  The  name  **naiif- 
flet,"  used  as  a  trade-mark,  is  not,  under  the 
trade-mark  law,  preclusive  of  the  word  **muf- 
fler."  Hygienic  Fleeced  Underwear  Co.  ▼• 
Way,  137  Fed.  592,  595,  70  C.  O.  A.  SjT^  (cit- 
ing Cent  Diet). 

A  *'muffler"  is  a  device  attached  to  tbe 
exhaust  pipe  of  a  gas  engine  and  through 
which  the  exhaust  passes,  used  to  muffle  or 
deaden  the  sound  of  the  explosion.  Wolf  v. 
Des  Moines  Elevator  Co.,  98  N.  W.  301,  302, 
126  Iowa,  659. 

MUGUET 

As    enfleurage    grease^    see   Enfleura^ 
Grease. 

MULATTO 

A  person  too  dark  to  be  white  and  too 
bright  to  be  a  griff 'la  a  "mulatta"  State  ▼. 
Treadaway,  52  South.  500,  508,  126  La.  300, 
139  Am.  St  Rep.  514,  20  Ann.  Ca&  297. 
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MULCT 

The  words  "mulct,**  "panishment,**  and 
'*flne,"  as  used  In  the  decisions  of  the  Su- 
preme Court  of  Alabama  )n  referring  to  the 
statutory  action  for  death,  given  by  Code 
Ala.  1896,  f  27,  are  not  used  In  the  sense  that 
Is  ordinarily  attached  to  such  words  in  the 
domain  of  criminal  law,  and  therefore  such 
statute  is  not  a  penal  one,  within  the  rule 
that  one  state  will  not  enforce  the  penal 
laws  of  another  state.  Whitlow  v.  Nashrille, 
C.  &  St  L.  R.  Co.,  84  S.  W.  618,  620, 114  Tenn. 
344,  68  L.  R.  A.  603  (citing  Southern  Ry.  Co. 
V.  Bush,  26  South.  168,  174,  122  Ala.  470,  488, 
489). 

mrrcT  taxes 

The  term  ''mulct  taxes,"  in  Code,  |  2433, 
etc.,  imposing  ''mulct  taxes"  on  dealers  In 
JDtoxlcatlng  liquors,  and  providing  that  the 
tax  shall  be  a  lien  on  the  property  where  the 
liquor  is  sold,  is  not  a  license  for  the  privi- 
lege of  carrying  on  the  business  of  selling 
intoxicating  liquors,  but  is  a  tax  without 
legalizing  the  business,  and  its  Imposition  is 
levied  pursuant  to  the  taxing  power  and  may 
be  collected  as  other  taxes.  Newton  v.  Mc- 
Kay, 102  N.  W.  827,  828,  180  Iowa,  596. 

MULE 

As  horse,  see  Horse. 

As  mare,  see  Mare. 

As  work  horse,  see  Work  Horse. 

MULTIFARIOUSNESS 

Duplicity  synonymous,  see  Duplicity. 

A  bill  is  generally  understood  to  be  mul- 
tifarious when  distinct  and  Independent  mat- 
ters are  Improperly  joined  in  one  bill,  and 
thereby  confounded,  as  for  example,  where 
several  perfectly  distinct  and  unconnected 
matters  against  one  defendant  are  united  in 
one  bill.  Baumgartner  v.  Bradt,  69  N.  E. 
912,  913,  207  111.  345;  State  Trust  Co.  v.  Kan- 
sas  City,  P.  ft  6.  R.  Co.,  128  Fed.  129  (citing 
Story,  Eq.  PL  [10th  Ed.]  par.  271). 

Willie  the  rule  as  to  multifariousness  may 
be  said  to  be  one  of  convenience,  and  there 
may  not  be  any  Inflexible  rule  as  to  what 
constitutes  fatal  multifariousness,  yet,  broad- 
ly speaking,  "multifariousness"  may  be  de- 
fined as  the  improper  Joining  in  one  bill  dis- 
tinct and  Independent  matters.  Murrell  v. 
Peterson,  49  So.  31,  34,  57  Fla.  480. 

A  bill  is  multifarious  when  it  states  dis- 

,  tinct,  separate,  and  Independent  equities  that 

can  better  be  adjudicated  in  more  than  one 

suit.    Arcadia   Mercantile  Co.   v.   Brannlug, 

52  South.  588,  589,  59  Fla.  428. 

"Multifariousness"  is  the  Improper  join- 
ing in  one  bill  of  distinct  and  independent 
unconnected  matters  against  one  defendant 
or  the  demand  of  several  matters  of  a  dis- 
tinct and  independent  nature  against  sever- 
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al  defendants.    Martin  v.  Brown,  59  S.  E. 
302,  306,  129  Ga.  562. 

Strictly  speaking,  misjoinder  of  parties 
plaintiff  is  not  "multifariousness."  Breimey- 
er  v.  Star  Bottling  Co.,  117  S.  W.  119,  122, 
136  Mo.  App.  84. 

A  bill  is  multifarious  when  it  improperly 
joins  several  defendants  in  charging  matters 
of  a  distinct  nature.  Baker  v.  Berry  Hill 
Mineral  Springs  Co.,  65  S.  E.  656,  658,  109 
Va.  776. 

While  not  entirely  synonymous,  the  com- 
mon-law term  "misjoinder"  and  the  equity 
term  "multifarious"  have  much  in  common. 
They  each  token  Improper  joinder,  and  both 
have  reference  to  the  confusing  result 
wrought  thereby.  Neither  goes  to  the  sub- 
stance of  complainant's  claim,  but  merely  as- 
serts Improper  Joinder  of  causes  of  action. 
Since  these  terms  go  only  to  form,  and  not 
to  substance,  objections  for  either  or  both  are 
not  defenses  within  the  accepted  meaning  of 
that  term.  Skains  v.  Barnes,  53  South.  208, 
270,  168  Ala.  426. 

"To  render  a  bill  'multifarious,*  it  must 
contain,  not  only  separate  and  distinct  mat- 
ters, but  such  that  each  entitles  the  com- 
plainant to  separate  equitable  relief.  It  is 
not  so  if  it  be  single  as  to  the  subjectrmatter 
and  object  thereof,  and  the  relief  sought,  if 
all  the  defendants  are  connected,  though  dif- 
ferently, with  the  whole  subject  of  dispute." 
Braun  &  Ferguson  Co.  v.  Paulson  (Tex.)  95  S. 
W.  617,  619  (quoting  and  adopting  definition 
in  Love  v.  Keowne,  58  Tex.  191,  and  dtiug 
Skip  with  V.  Hurt,  60  S.  W.  423,  94  Tex.  322; 
Singer  Mfg.  Co.  v.  Ponder,  18  S.  W.  152,  82 
Tex.  65a). 

By  "multifariousness"  is  meant  the  im- 
properly Joining  in  one  bill  distinct  and  inde- 
pendent matters,  and  thereby  confounding 
them,  as,  for  example,  the  uniting  in  one 
bill  of  several  matters,  perfectly  distinct  and 
unconnected,  against  one  defendant,  or  the 
demand  of  several  matters,  of  a  distinct  and 
independent  nature,  against  several  defend- 
ants in  the  same  bilL  United  States  v.  Keu- 
Read  Mill  &  Elevator  Co.,  171  Fed.  501,  515 
(quoting  and  adopting  definitions  in  Walker 
V.  Powers,  104  U.  S.  245,  26  L.  Ed.  729). 

The  objection  of  "multifariousness,"  as 
containing  different  causes  of  action,  is  not 
supported  unless  "two  things  occur:  First, 
the  grounds  of  suit  must  be  different;  second, 
each  ground  must  be  sufficient,  as  stated,  to 
sustain  a  bill."  Howe  &  Davidson  Co.  v. 
Haugan,  140  Fed.  182,  184  (citing  Brown  v. 
Guarantee  Trust  &  S.  D.  Co.,  9  Sup.  Ct  127, 
128  U.  S.  403,  411,  412,  32  L.  Ed.  468). 

A  bill  may  contain  equity  and  not  be 
"multifarious,"  which  is  generally  under- 
stood to  indicate  a  case  where  a  party  is 
brought  in  as  a  defendant  on  a  record,  with 
a  large  portion  of  which,  and  in  the  case 
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made  by  wbich,  he  had  no  connection  what- 
ever. Alabama  Great  Southern  R.  Co.  v. 
Prouty,  43  South.  352,  354,  149  Ala.  71  (quot- 
ing and  adopting  the  definition  in  Adams  v. 
Jones,  68  Ala.  117,  and  citing  Mayfield'a 
Dig.  290,  SI  2104,  2105). 

A  Joinder  of  two  causea  of  action  against 
the  same  party  for  the  same  relief,  one 
against  him  as  an  individual  and  one  against 
him  as  an  officer,  does  not  make  the  bill 
**mumfarlous."  No  bill  is  multifarious  which 
presents  a  common  point  of  litigation,  the  de- 
cision of  which  will  affect  the  entire  subject- 
matter  and  settle  the  rights  of  the  parties  to 
the  suit  Rogers  v.  Penobscot  Mining  Co., 
154  Fed.  606,  614,  83  C.  C.  A.  380. 

The  vice  of  "multifariousness"  is  the 
union  of  causes  of  action  which,  or  of  parties 
whose  claims,  it  is  either  impracticable  or 
inconvenient  to  hear  and  adjudicate  In  a  sin- 
gle suit.  Where  it  is  practical  and  conven- 
ient for  the  court  and  the  parties  to  deal 
with  the  claims  or  causes  of  action  present- 
ed, and  the  parties  joined  by  a  petition,  in 
one  suit  as  in  many,  the  pleading  is  not  mul- 
tifarious and  should  be  sustained.  The  union 
of  several  causes  of  action  for  the  same  de- 
mand or  relief  in  a  bill  or  petition  does  not 
constitute  multifariousness.  The  joinder  of 
a  cause  of  action  to  enforce  a  mechanic's 
lien  and  a  cause  of  action  to  enforce  an 
equitable  lien  upon  the  same  property,  to  se- 
cure the  same  debt,  in  a  bill  or  petition  to 
enforce  the  preferential  payment  of  the  debt, 
does  not  render  the  pleading  multifarious;  it 
being  more  convenient  and  practicable  to  try 
and  adjudicate  these  causes  of  action  in  one 
suit  than  in  several.  Westinghouse  Air 
Brake  Co.  v.  Kansas  City  Southern  R.  Co., 
137  Fed.  26,  31-33,  71  C.  C.  A.  1  (citing 
Stephens  v.  McCargo,  9  Wheat.  [22  U.  S.]  502, 
504,  6  L.  Ed.  145;  Gterrish  v.  Towne,  3  Gray 
169  Mass.]  82;  Halsey  v.  Goddard,  86  Fed.  25, 
28;  Chaffin  v.  Hull,  39  Fed.  887,  889,  891; 
Davis  V.  Berry,  106  Fed.  761;  Barcus  v. 
Gates,  89  Fed.  783,  791,  32  C.  C.  A.  337,  345 ; 
1  DanieU,  Ch.  PI.  &  Prac.  ♦343,  ♦344  [6th 
Am.  Ed.] ;  Story,  Eq.  PL  §§  531,  532,  p.  461 
IlOth  Ed.];  Fletcher,  Eq.  PL  &  Prac.  1 108,  p, 
145). 

"A  bill  in  equity  is  said  to  be  'multi- 
farious' when  distinct  and  independent  mat- 
ters are  joined  therein.  If  the  subject-mat- 
ter in  the  main  relates  to  one  transaction 
around  which  the  others  cluster,  and  each 
party  has  an  Interest  In  some  matters  in.  the 
suit,  and  they  are  connected,  even  though  all 
tbe  parties  do  not  have  an  interest  in  all  the 
matters  in  the  suit,  the  bill  is  not  multifari- 
ous." Where  complainants  were  all  inter- 
ested in  a  suit  to  compel  specific  performance 
of  a  contract  to  dispose  of  real  and  personal 
property  by  will,  there  was  no  misjoinder  of 
parties  complainant,  because  they  were  not 
all  interested  to  the  same  extent.  Stewart  v. 
Smith,  91  Pac.  667,  669,  6  CaL  App.  152  (quot- 


ing and  adopting  definition  in  WhitAead  r. 
Sweet,  58  Pac.  376,  126  CaL  70). 

The  essence  of  "multifarlouBness*'  Ib 
pleading  is  the  improperly  blending  of  dis- 
tinct demands  or  Independent  matters  in  one 
bilL  A  blU  alleging  that  defendant  H.  was 
the  holder  of  notes  variously  indorsed  by 
plaintiffs,  representing  a  single  transaction  or 
series  of  transactions,  consisting  of  loans  or 
discounts  at  usurious  rates  and  usurious  re- 
newals, that  among  sudi  notes  were  two  in- 
dorsed by  defendant  N.,  which  were  given  to 
H.  as  collateral  without  further  considera- 
tion, that  H.,  in  renewing  the  loans,  had  pa^ 
posely  so  mingled  his  usurious  transactions 
as  to  make  it  difficult,  without  a  full  account- 
ing with  him,  to  determine  the  amount  of  the 
legal  Indebtedness  to  him  either  of  plaintiff 
or  defendant  N.  on  the  notes  bearing  their 
names,  and  prayed  for  such  an  accounting 
was  not  objectionable  for  "multifariousness,'' 
in  so  far  as  defendant  N.  and  H.  were  con- 
cerned. Homer  v.  Nitach,  63  AtL  1052,  lOH 
103  Md.  498. 

"M:u1tifarious9e8s"  is  avoided  if  eadi  of 
the  parties  is  concerned  in  matters  material, 
provided  they  are  allied  to  or  connected  with 
the  others.  So,  where  some  defendant  may 
be  a  necessary  party  to  some  essential  por- 
tion of  the  relief  growing  out  of  the  entire 
controversy,  the  objection  will  not  obtain.  A 
bill  is  not  "multifarious"  which  seeks  to  have 
an  accounting  on  contracts  with  one  of  tbe 
defendants,  where  another  defendant  is  join- 
ed under  allegations  that  the  two  have  wrong- 
fully taken  the  funds  equitably  belonging  to 
the  complainant,  and  fraudulently  sought  to 
cover  them  up  by  investing  them  in  lands, 
taking  the  legal  title  thereto  in  themselves, 
and  the  bill  seeks  to  fasten  a  tniat  thereon 
for  the  use  of  the  complainant  McMuUen 
Lumber  Co.  v.  Strother,  136  Fled.  295,  906,  60 
C.  C.  A.  433  (citing  Barcus  v.  Gates,  89  Fed. 
783,  82  C.  C.  A.  337;  Brown  v.  Guarantee 
Trust  &  Safe-Deposit  Co.,  9  Snp.  Ot  127, 128 
U.  S.  403,  412,  32  L.  Ed.  468;  KeUey  t. 
Boettcher,  85  Fed.  64,  29  C.  0.  A.  14;  Curran 
V.  Campion,  85  Fed.  70,  29  C.  C.  A.  26;  Weir 
V.  Bay  State  Gas  Co.,  91  Fed.  940). 

''By  'multifariousness  in  a  bilV  as  defin- 
ed by  Story,  Eq.  PI.  S  271,  is  meant:  *Tbe 
improperly  joining  in  one  bill  of  distinct  and 
independent  matters,  and  thereby  confound- 
ing them ;  as,  for  example,  the  uniting  in  one 
bill  of  several  matters,  perfect^  disttnct  and 
unconnected,  against  one  defendant,  or  the 
demand  of  several  matters  of  distinct  and  in- 
dependent nature  against  several  defendants 
in  the  same  bill.* "  There  is  no  fatal  mis 
joinder  of  causes  of  action  in  equity  in  any 
bill  which  presents  a  common  point  of  litiga- 
tion, the  decision  of  whidi  will  affect  the 
whole  subject-matter  and  will  settle  the 
rights  of  all  the  parties  to  the  suit  It  is  not 
indispensable  that  all  the  parties  should  have 
an  interest  in  all  the  matters  contained  in  the 
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suit.  It  will  be  Bnffldent  If  each  party  baa 
an  Interest  in  some  material  matters  in  tbe 
snit,  and  that  they  are  connected  with  the 
others.  Where  an  insurance  corporation  is- 
sued a  large  number  of  policies  and  contract- 
ed to  pay  a  certain  sum  to  each  policy  holder* 
toother  with  an  equitable  portion  of  a  profit 
fund,  to  be  made  up  from  gains  and  profits 
from  lapses  and  other  sources,  and,  when 
such  policies  were  outstanding,  the  company 
transferred  its  assets  to  another  company, 
disenabling  itself  from  performing  its  con- 
tracts, and  went  out  of  business,  and  its  suc- 
cessor, after  issuing  similar  policies,  trans- 
ferred its  assets  to  a  third,  and  the  third  to 
a  fourth,  company,  the  holders  of  policies  in 
the  transferring  companies  were  entitled  to 
join  in  a  bill  in  equity  for  some  form  of  relief 
with  respect  to  the  assets  transferred  as  a 
trust  fund,  and  where  the  bill  contained  alle- 
gations tending  to  negative  any  novation  to 
join  all  the  companies  as  defendants.  Wat- 
son V.  National  Life  &  Trust  Co.,  162  Fed.  7, 
10,  88  C.  C.  A.  380  (quoting  and  adopting  Kel- 
ley  V.  Boettcher,  85  Fed.  55,  64,  29  C.  0.  A. 
14;  Brown  v.  Guarantee  Trust  Co.,  9  Sup.  Ot. 
127,  130,  128  U.  S.  403,  412,  32  L.  Ed.  468). 

It  is  dlfllcult  to  give  any  distinct  defini- 
tX<m  of  '^multifariousness,''  and  the  cases  so 
nearly  approach  each  other  that  It  is  not 
easy  to  distinguish  them.  A  learned  author 
states  that  "multifariousness  means  the  Join- 
ing together  improp^ly  in  one  bill  of  com- 
plaint of  distinct  and  independent  matters 
and  thereby  confounding  them";  also  that 
"a  claim  against  two  or  more  defendants 
cannot  be  properly  united  in  the  same  bill 
with  a  separate  claim  against  one  only." 
Our  own  court  has  said  that  it  "is  generally 
understood  to  include  those  cases  'where  a 
party  is  brought  as  a  defendant  on  the  rec- 
ord,* with  a  large  portion  of  which,  and  in 
tbe  case  made  by  which,  he  has  no  connection 
whatever."  A  bill  for  specific  performance 
of  a  contract  for  the  assignment  of  an  Inter- 
est of  a  partner  In  the  firm  property,  and  for 
an  accounting  from  one  who  had  done  busi- 
ness with  the  assignor  in  violation  of  the 
provisions  of  the  assignment,  and  for  an  ac- 
counting of  the  firm  business  by  the  other 
partners,  is  multifarious.  Bentley  v.  Barnes, 
47  South.  159,  161,  151  Ala.  659  (citing  1 
Beach,  Mod.  Eq.  Prac.  §{  116,  121;  Adams  v. 
Jones,  68  Ala.  117, 119). 

"Multifariousness"  is  incapable  of  exact 
definition.  The  objection  is  frequently  a 
matter  of  discretion,  and  every  case  must,  in 
a  measure,  be  governed  by  what  is  convenient 
and  equitable  under  Its  own  peculiar  facts, 
subject  to  the  recognized  principles  of  equi- 
ty Jurisprudence.  It  is  always  proper  to  exer- 
cise this  discretion  in  such  manner  as  to  dis- 
courage future  litigation  about  the  same  sub- 
ject-matter, and  to  prevent  a  multiplicity  of 
suits,  but  never  to  do  plain  violance  to  the 
maxim  that  "courts  of  equity  delight  to  do 


Justice  and  not  by  halves."  All  that  can  be 
done  in  each  particular  case,  as  it  arises,  is 
to  consider  whether  it  comes  nearer  to  tbe 
decisions  where  the  objection  has  been  held 
fatal  or  to  those  where  it  has  not  been  so 
held.  Ck>mplainant  purchased  a  portion  of 
a  plat  of  ground,  all  of  which  originally  be- 
longed to  his  vendor,  W.,  who  had  previously 
sold  another  portion  of  the  plat  to  G.,  who 
had  taken  possession  only  of  the  portion  so 
purchased;  W.  retaining  the  balance.  As 
the  result  of  inaccuracies  and  misdescriptions 
in  each  of  the  deeds,  there  was  a  confusion 
of  boundaries  on  the  face  of  the  paper  titles, 
and  G.,  claiming  that  her  deed  conveyed  the 
land  claimed  by  complainant,  instituted  eject- 
ment against  him  to  recover  the  lot  of  which 
be  was  in  possession,  whereupon  complainant 
filed  a  bill  against  G.  and  W.  and  wife,  seek- 
ing to  correct  the  errors  and  misdescriptions 
in  both  deeds,  to  enjoin  the  ejectment  suit, 
and  for  general  relief.  Held,  that  the  bill 
was  properly  maintainable  to  prevent  a  mul- 
tiplicity of  suits,  and  was  therefore  not  de- 
murrable for  multifariousness.  Slcard  v. 
Guyllou,  41  South.  474,  147  Ala.  239  (citing 
Adams  v.  Jones,  68  Ala.  117 ;  1  Daniell,  Ch. 
PI.  &  Prac.  334,  note  2 ;  Boyd  v.  Hunter,  44 
Ala.  705). 

There  is  no  fixed  or  infiexible  rule  by 
which  to  determine  whether  or  not  a  bill  is 
"multifarious."  The  test  must  be  applied  to 
the  facts  of  each  particular  case,  in  the  Ugbt 
of  the  general  principles  regulating  single- 
ness in  pleading,  which  forbid  the  blending 
in  the  same  suit  entirely  distinct  and  sep- 
arate matters  relating  to  different  parties. 
A  bill  to  reach  property  fraudulently  convey- 
ed is  not  multifarious  because  it  Joins  as 
defendants  with  the  debtor  a  number  of  per- 
sons alleged  to  have  severally  assisted  him 
in  covering  up  separate  and  distinct  portions 
of  his  property  by  accepting  transfers  there- 
of. Regester  v.  Begester,  65  AtL  12,  13,  104 
Md.  359. 

As  to  whether  a  bill  is  "multifarious" 
depends  on  the  particular  fact  of  each  case 
and  Is  largely  within  the  sound  discretion  of 
the  court  It  Is  not  Indispensable  that  all  the 
parties  to  a  suit  in  equity  should  have  an  in- 
terest In  all  the  matters  contained  In  the  suit, 
but  it  is  sufficient  If  each  party  has  an  inter- 
est In  some  material  matters  in  the  suit  and 
they  are  connected  with  the  others.  In  a 
suit  for  the  appointment  of  a  receiver  of  a 
bankrupt  prior  to  adjudication  for  the  pur- 
pose of.  taking  possession  of  property  alleged 
to  have  been  fraudulently  conveyed  to  vari- 
ous relatives  of  the  bankrupt,  the  bill  was 
not  "multifarious"  because  many  claimants 
were  Joined  who  were  the  various  alleged 
fraudulent  transferees  of  the  property.  Hor- 
ner-Gaylord  Co.  v.  Miller  &  Bennett,  147  Fed. 
295,  298  (citing  United  States  v.  American 
Bell  Telephone  Co.,  9  Sup.  Ct  90,  128  U.  S. 
315,  82  L.  Ed.  450;    Walker  y.  Powers*  104 
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U.  S.  245,  26  L.  Ed.  729 ;  Brown  v.  Gaarantee 
Trust  ft  S.  D.  CJo.,  9  Sup.  Ct  127,  128  U.  S. 
403,  32  L.  Ed.  468;  South  Penn  Oil  Co.  v. 
Calf  Creek  Oil  &  Gas  Co.,  140  Fed.  516 ;  Sha- 
ter  V.  O'Brien,  8  S.  E.  298,  31  W.  Va.  601). 

"  'Multifariousness,*  abstractly,  has  been 
properly  said  to  be  incapable  of  a  distinct 
deiiuition,  but  is  generally  understood  to  in- 
clude those  cases  'where  a  party  is  brought 
as  a  defendant  on  the  record,  with  a  large 
lx>rtlon  of  which,  and  in  the  case  made  by 
which,  he  has  no  connection  whatever.'  ••  A 
bill  against  a  cotton  compress  company  and 
a  carrier  for  discovery  and  the  value  of  cot- 
ton damaged  or  lost  is  not  multifarious  be- 
cause, on  an  accounting,  it  may  result  that 
one  of  the  defendants  may  be  shown  to  be 
liable  to  complainant  on  one  or  more  items 
for  which  the  other  is  not,  and  with  which  it 
is  in  no  wise  connected.  Gulf  Compress  Co. 
v.  Jones  Cotton  Co.,  47  South.  261,  254,  157 
Ala.  32  (citing  Adams  v.  Jones,  68  juIsl.  117, 
119). 

A  stockholder's  bill  to  compel  the  cancel- 
lation of  an  alleged  illegal  Issue  of  the  corpo- 
ration's common  stock  and  the  rescission  of 
a  transfer  thereof  and  for  a  receiver  to  con- 
duct the  corporation's  affairs  for  a  reasonable 
time  and  an  injunction  restraining  the  trans- 
feree of  the  stock  from  voting  the  same  as 
stockholders'  meetings  was  not  demurrable 
for  multifariousness,  under  the  rule  that 
whether  a  bill  is  "multifarious"  is  a  question 
of  discretion,  and  that  the  bill  will  not  be  so 
held  where  there  are  only  separate  claims  to 
the  same  individual  subject-matter.  Howard 
V.  National  Telephone  Co.,  182  Fed.  215,  220. 

A  bill  filed  by  the  United  States  to  cancel 
for  fraud  a  large  number  of  separate  convey- 
ances made  by  individual  Indians  to  the  sev- 
eral defendants,  and  having  no  connection 
with  each  other,  the  suit  being  on  behalf  of 
the  various  grantors,  is  multifarious.  Unit- 
ed States  V.  Allen,  171  Fed.  907,  928  (citing  5 
Words  and  Phrases,  p.  4616). 

A  bill  by  a  judgment  creditor  against 
the  debtor  and  others  to  set  aside  various 
conveyances  by  which  it  Is  alleged  the  debtor 
fraudulently  transferred  his  property  to  dif- 
ferent corporations  organized  for  the  purpose, 
and  of  which  he  owned  the  stock,  the  purpose 
being  to  cover  it  up  and  place  it  beyond  the 
roach  of  execution,  through  which  transfers 
the  other  defendants  have  acquired  or  claim- 
ed some  interest  In  different  portions  of  tlie 
proi)erty,  has  Imt  a  single  object,  which  is  to 
reach  and  subject  the  property,  is  based  on  a 
series  of  transactions  forming  one  course  of 
dealing,  and  is  not  demurrable  for  "multifa- 
riousiif^ss,"  although  the  interests  of  the  oth- 
er parties  defendant  are  separate  and  dis- 
tinct. Where  the  object  of  the  suit  Is  single, 
and  it  happens  that  different  persons  have 
separate  interests  In  distinct  questions  which 
arise  out  of  the  single  object,  it  necessarily 
follows  that  such  different  persons  must  be 


brought  before  the  court  in  order  fbat  the 
suit  may  conclude  the  whole  subject;  and  In 
order  to  determine  whether  a  suit  is  multifa- 
rious, or,  in  other  words,  contains  distlDct 
matters,  the  inquiry  Is,  not  whether  each  de- 
fendant is  connected  with  every  branch  of 
the  cause,  but  whether  the  plainturs  hill 
seeks  r^ief  in  respect  of  matters  whidi  are 
in  their  nature  separate  and  distinct  Fowl- 
er V.  Palmer,  160  Fed.  1,  16,  17,  18,  19,  87  C. 
O.  A.  157. 

A  bill  in  equity,  which  charges:  (1)  That 
certain  real  estate  was  bought  for  the  plain- 
tiff corporation  by  its  president,  and  was 
paid  for  in  whole  or  in  part  with  its  fands, 
or  with  the  proceeds  of  its  stock  unlawfully 
issued  and  sold,  and  not  properly  accounted 
for,  and  that  its  president  fraudulently  caus- 
ed the  real  estate  to  be  conveyed  to  his  son, 
one  of  the  defendants,  through  whom  several 
other  defendants,  but  not  all  the  defendants, 
have  legal  or  equitable  titles,  which  they 
should  convey  to  the  plaintiff;  G2)  that  a  part 
of  the  above  defendants,  and  two  other  de- 
fendants, have  unlawfully  received  stods  in 
the  plaintiff  corporation,  which  they  should 
account  for  to  it;  and  (3)  that  still  another 
defendant  has  unlawfully  received  and  sold 
the  stock  of  the  plaintiff,  in  part,  at  least, 
other  than  that  mentioned  in  the  iirecediDg 
class,  for  the  proceeds  of  which  he  should 
account  to  It— is  bad  for  "multifariousness.'* 
Camden  Land  Co.  v.  Lewis,  63  AtL  623,  S28, 
101  Me.  78. 

MULTIPHASE  SYSTEM 

Technically  the  "multiphase  system,"  as 
used  in  the  transmissloa  of  electric  power, 
consists  of  the  use  of  two  or  more  alternate 
currents  of  equal  period,  but  differing  Id 
phase.  Harrison  y.  Detroit,  Y.,  A.  A.  ft  J. 
By.,  100  N.  W.  451,  452,  137  Mich.  7a 

MULTIPLICITY 

BIULTIPLICITT  OF  PROCBEBING8 

The  continuation  of  a  pending  suit  for 
infringement  of  a  patent,  and  the  taking  of 
testimony  therein  by  complainant  after  it  has 
filed  a  petition  for  a  reissue  on  the  ground  of 
the  invalidity  of  the  patent  in  suit,  consti- 
tutes a  "multiplication  of  proceedings,**  so  as 
to  unreasonably  and  vexatiously  increase  the 
costs,  witliin  the  meaning  of  Rev.  St  S  9S2, 
and  on  a  dismissal  of  the  suit  after  the  grant- 
ing of  a  reissue  defendant  is  entitled  there- 
under to  a  special  allowance  commensurate 
with  the  expense  occasioned  thereby.  Mo- 
tion Picture  Patents  Co.  v.  Yankee  Film  Ca, 
192  Fed.  134,  135. 

MULTIPLICITY  OF  SUITS 

A  "multiplicity  of  suits"  does  not  mean 
a  multitude  of  suits,  the  term  not  applying 
merely  because  each  of  several  parties  Jointly 
and  severally  liable  may  be  independently 
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nied,  bnt  where  one  may  be  sued  several 
times  respecting  the  same  subject-matter  in 
its  entirety,  or  some  element  or  elements 
thereof.  Illinois  Steel  Go.  v.  Schroeder,  113 
N.  W.  51,  65,  133  Wis.  561,  14  L.  XL  A  (N.  S.) 
239,  126  Am.  St  Rep.  977. 

MULTITUDE 

The  law  of  trespass  or  forcible  entry 
requires  a  demonstration  of  force  sufficient  to 
create  a  reasonable  apprehension  that  the 
party  in  possession  must  yield  to  avoid  a 
breach  of  the  peace  being  committed,  either 
by  a  **multitude"  or  by  weapons,  and  three 
persons  have  been  held  sufficient  to  constitute 
a  multitude.  State  v.  Davis,  13  S.  B.  883, 
109  N.  C.  811,  14  L.  R.  A.  206. 

MUNICIPAL 

The  term  "municipal,"  as  conimnoly 
used,  is  appropriately  applied  to  all  corpora- 
tions exercising  governmental  functions,  ei- 
ther general  or  special.  Merchants'  Nat. 
Bank  of  San  Diego  v.  Escondido  Irr.  Dist, 
77  Pac.  937,  938,  144  Cal.  329. 

The  word  "municipal"  is  defined  as 
meaning  or  pertaining  to  a  city  or  corpora- 
tion having  the  right  to  administer  local 
government  Miller  v.  People,  82  N.  E.  521, 
523.  230  lU.  65. 

The  word  ''municipal,"  as  oHginally  used 
in  its  strictness,  applied  to  cities  only,  but 
It  now  has  a  much  mx)re  extended  meaning, 
and.  when  applied  to  corpo rations,  the  words 
"municipal,"  "political,"  and  "public"  are 
used  interchangeably.  Smith  v.  Board  of 
Trustees  of  Robersonville  Graded  School,  53 
S.  E.  524,  527,  141  N.  C.  143,  8  Ann.  Cas.  529 
(quoting  and  adopting  definition  in  Currier 
r.  District  Tp.  of  Sioux  City,  17  N.  W.  191, 
62  Iowa.  102). 

The  term  "muntcipar*  relates  not  only  to 
a  towni  or  city  as  a  territorial  entity  but  also 
pertains  to  local  self-government  in  general, 
and  in  a  broader  sense  to  the  internal  govern- 
ment of  a  state.  A  town  or  a  city  is  wholly 
a  creature  of  the  state  and  wholly  sub- 
servient to  the  state,  and  for  that  reason  is 
not  strictly  a  corporation,  as  interpreted  by 
the  common  law.  It  is  rather  a  quasi  mu- 
nk-ipal  corporation.  City  of  Augusta  v. 
Augusta  Water  Dist.,  63  Atl.  663,  064,  101 
Me.  148  (citing  Standard  Diet  "municipal"). 

The  word  "municipal"  appears  to  have 
been  derived  from  "munidpium,"  meaning 
a  town,  particularly  in  Italy,  which  p<jssess- 
ed  the  right  of  Roman  citizenship,  but  was 
goTemed  by  Its  own  laws,  a  free  town;  and 
it  may  be  thus  defined :  (1)  Of  or  pertaining 
to  a  city  or  corporation  having  the  right  of 
administering  local  government,  as  municipal 
rights,  municipal  officers.  (2)  Of  or  pertain- 
ing to  a  state,  kingdom,  or  nation,  as  nui- 
nlcipal  law,  municipal  offense,  in  contradis- 
tinction to  international  law  or  international 


olTenfle — and  strictly  the  word  applies  only 
to  what  belongs  to  a  dty.  Laws  1905,  p. 
275,  c.  163,  creating  a  board,  to  be  known  as 
the  state  capitol  commission,  for  the  purpose 
of  procuring  the  erection  of  a  capitol  build- 
ing, and  authorizing  the  commission  to  pro- 
cure the  erection  of  a  buUdlng,  adopt  plans 
and  specifications,  etc.,  is  not  In  conflict  with 
Const  art.  3,  |  26,  declaring  that  the  Legis- 
lature shall  not  delegate  to  any  special  com- 
mission power  to  perform  any  '*municipar' 
function;  the  erection  of  a  capitol  building 
not  being  a  "municipal"  function,  which  in 
such  case  Is  restricted  to  the  affairs  of  cities 
and  towns.  Davenport  v.  Elrod,  107  N.  W. 
833,  834,  20  S.  D.  567  (citing  Webst  Int  Diet 
and  Bouv.). 

The  word  "munidpar'  applies  strictly 
only  to  a  dty  or  community  within  a  state 
possessing  rights  of  self-government.  Prac- 
tice Act  (liurd's  Rev.  St  1909,  c.  110)  {  118, 
which  provides  that  appeals  from  and  writs 
of  error  to  circuit  courts  and  the  superior 
court  of  Cook  county  shall  be  taken  direct  to 
the  S^upreme  Court  In  cases  in  which  the  va- 
lidity of  a  "munidpal**  ordinance  is  involv- 
ed, upon  a  certificate  of  the  ttial  court  that 
the  public  interest  so  requires,  applies  only 
to  ordinances  of  dties  and  villages  and  not 
to  ordinances  of  the  sanitary  district  of  Chi- 
cago. People  ex  rel.  Mortell  v.  Bergman,  97 
N.  E.  695,  696,  253  111.  469. 

The  term  "municipal  oflicer,"  as  used 
in  Const,  art  16,  S  6,  limiting  the  terms  of  of- 
fice thereof  to  two  years,  means  "city  offi- 
cers"; the  word  "municipar*  having  its  ori- 
gin in  the  idea  of  a  free  town' or  dty,  and  in 
its  popular  use  is  applied  to  cities,  though  in 
its  general  meaning  it  embodies  the  idea  of 
local  self-government,  as  distinguished  from 
centralized  government  "Munidpal"  may 
either  refer  to  a  toi^-n  or  a  dty.  State  ex 
rel.  Quintin  v.  Edwards,  99  Pac.  940,  941,  946, 
38  Mont.  250  (quoting  and  adopting  defini- 
tion in  5.  Words  and  Phrases,  p.  4618). 

MUNICIPAI.  AFFAIRS 

The  phrase  "municipal  affairs"  has  a 
meaning  and  a  most  significant  one,  and,  as 
used  in  the  organic  law,  referred  to  the  in- 
ternal business  affairs  of  the  municipality. 
Const,  art.  11,  §  6,  provides:  "Cities  and 
towns  heretofore  or  hereafter  organized,  and 
all  charters  thereof  framed  and  adopted  by 
authority  of  this  Constitution,  except  in  mu- 
nicipal affairs,  shall  be  subject  to  and  con- 
trolled by  general  laws."  The  wording  of 
this  provision  shows  that  all  matters  of  leg- 
islation pertaining  to  and  bearing  upon  mu- 
nldpalities  do  not  come  within  the  slguiflca- 
tion  of  the  words  "municipal  affairs"  as  used 
in  the  Constitution.  Fragley  v.  Phelan,  58 
Pac.  923,  J)25,  126  Cal.  383,  .388. 

The  power  to  impose  a  license  tax  for 
revenue  purposes,  granted  by  the  state  to  a 
munidpality  for  munidpal  purposes,  became 
m  "municipal  affair,*'  within  Const  art  11, 
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f  6,  proTidlng  that  cities  and  their  charters 
shall  be  subject  to  and  controlled  by  general 
laws,  except  in  municipal  affairs,  and  the 
Legislature  was  without  authority  to  with- 
draw or  modify  such  power.  Ex  parte 
Braun,  74  Pac  780,  788,  141  Cal.  204. 

A  proYision  in  a  charter  authorizing  a 
municipality  to  impose  and  collect  a  license 
tax  for  purposes  of  municipal  revenue  is  a 
"municipal  affair,"  and  within  the  proper 
scope  of  a  municipal  charter.  Ex  parte 
Jackson,  77  Pac.  457,  400.  143  CaL  604. 

The  electioi^  and  dismissal  of  teachers 
in  the  public  schools  are  not  "municipal  af- 
fairs," which  may,  by  a  freeholder's  charter, 
be  regulated  in  a  manner  in  conflict  with  that 
provided  by  the  general  law.  Barthel  v. 
Board  of  Education  of  City  of  San  Jose,  95 
Pac.  802,  803,  153  OaL  376. 

The  amendment  of  Const  art.  11,  §  6,  by 
insertion  of  the  words  "except  in  municipal 
affairs,"  so  as  to  protect  the  cities  and  coun- 
ties and  parties  thereof  except  in  municipal 
affairs,  Ediall  be  subject  to  and  controlled  by 
general  laws,  and  was  intended  to  give  mu- 
nicipalities the  sole  right  to  regulate,  control, 
and  govern  their  internal  conduct  independ- 
ent of  general  laws,  while  intended  to  give 
municipalities  the  sole  right  to  regulate,  con- 
trol, and  govern  their  internal  conduct,  in- 
dependent of  general  laws,  and  this  internal 
regulation  and  control  by  municipalities  com- 
prises the  municipal  affairs  spoken  of  in  the 
Constitution.  Dinan  v.  Superior  Court  of 
City  and  County  of  San  Francisco,  91  Pac. 
806.  808,  6  Cal.  App.  217  (citing  Fragley  v. 
Phelan,  58  Pac.  923,  126  Cal.  383). 

The  election  of  municipal  officers  is 
strictly  a  municipal  affair,  within  Const,  art. 
11,  §  6,  providing  that  general  laws  shall  not 
be  applicable  to  municipalities  as  to  matter!^ 
which  are  strictly  "municipal  affairs.**  So- 
cialist Party  v.  Uhl,  103  Pac.  181,  186,  155 
Cal.  776. 

The  licensing  of  bawdy  houses,  and  the 
sale  of  intoxicating  liquors  is  not  "municipal 
affairs"  within  Const,  art.  11,  S  6,  declaring 
that  "all  charters,  ♦  ♦  ♦  except  In  mu- 
nicipal affairs,  shall  be  subject  to  and  con- 
trolled by  general  laws.**  Farmer  v.  Behmer, 
100  Pac.  901,  904,  9  Cal.  App.  773. 

The  regulation  and  fixing  of  charges  to 
be  made  by  telephone  companies  doing  busi- 
ness within  a  city  Is  none  the  less  a  "mu- 
nicipal affair,**  within  the  jurisdiction  of  the 
city,  because  rates  so  fixed  would  not  be  uni- 
form throughout  the  state;  the  reasonable- 
ness of  the  charge  depending  on  the  value  of 
the  plant,  cost  of  maintenance  and  operation, 
which  vary  in  different  localities.  The  regu- 
lation of  the  charges  of  a  public  service  cor- 
poration within  the  limits  of  the  city  is  a 
"municipal  affair.*'  The  streets  of  the  city 
are  public  highways  in  which  the  people  of 
the  whole  state  are  interested;  and  yet  the 


opening  and  widening  of  stjreets  are  "nra- 
nicipal  affairs,**  and  the  regulation  of  tele- 
phone rates  in  a  dty  would  seem  to  be  more 
clearly  a  matter  of  local  concern  than  the 
control  of  streeta  Home  Telephone  &  Tele- 
graph Co.  V.  Los  Angeles,  155  Fed.  554,  564. 

The  construction  and  maintenance  of 
telephone  wires  along  the  streets  of  a  dty, 
and  the  terms  and  conditions  under  which 
they  shall  be  constructed  and  maintained, 
is  a  municipal  affair  within  Const  art  11,  { 
6,  as  amended  in  1896,  making  the  provisions 
of  a  flreeholders*  charter,  adopted  by  a  dty, 
paramount  to  general  laws  enacted  by  the 
state  Legislature  in  municipal  affairs.  Sln^ 
the  rights  of  a  telephone  company  to  main- 
tain and  operate  a  telephone  line  on  the 
streets  of  a  city  is  a  municipal  affair  within 
Const,  art  11,  §  6,  making  the  provisions  of 
a  freeholders*  charter  paramount  to  general 
statutes  in  municipal  affairs,  the  rights  of 
a  telephone  company,  using  the  streets  of  a 
dty  governed  by  a  freeholders*  diarter,  were 
not  extended  by  Civ.  Code,  §  536,  as  re-enad- 
ed  by  St  1905,  p.  492,  authorizing  telegraph 
or  telephone  corporations  to  constmct  lines 
along  and  on  any  public  road  or  highway, 
etc.  Sunset  Telephone  &  Telegraph  Co.  t. 
City  of  Pasadena,  118  Pac.  796,  802,  803,  161 
Cal.  265. 

Where  the  power  to  impose  a  license  tax 
for  revenue  for  municipal  purposes  is  confer- 
red upon  a  municipality,  that  power  becomes 
a  "municipal  affair,**  within  the  meaning  of 
those  words,  as  used  in  Const  art.  U,  i  6, 
declaring  that  cities  and  towns  heretofore 
or  hereafter  organized,  and  all  charters 
thereof  framed  or  adopted  by  authority  of 
this  Constitution,  except  in  municipal  affairs 
shall  be  subject  to  and  controlled  by  general 
laws.  Ex  parte  Helm,  77  Pac.  453,  454,  143 
Cal.  553. 

Under  Const  art  2,  |  6,  providing  that 
the  charters  of  cities  heretofore  or  hereafter 
organized  shall  be  subject  to  the  general 
laws,  except  in  "municipal  affairs,**  San 
Francisco  has  power  to  incur  a  bonded  in- 
debtedness for  the  erection  of  new  sdiool- 
houses  for  the  acquisition  of  land  for  these 
purposes,  and  for  additional  land  for  play- 
grounds of  established  schools;  they  being 
^'municipal  affairs.**  Law  v.  San  Frandsco, 
77  Pac.  1014,  1017,  144  Cal.  384. 

San  Diego  City  Charter,  art  6,  c  2,  §  13. 
provides  that  the  common  council  shall  deter- 
mine the  necessity  for  public  improvements, 
and  that  where  the  ordinary  revenues  are 
insufficient,  bonds  may  be  issued,  the  pro- 
ceedings for  which  shall  be  in  accordance 
with  the  general  laws  relating  to  municipal 
bonded  debts,  but  the  charter  is  silent  as  to 
how  money  so  raised  shall  be  opent  Held 
that  in  the  silence  of  the  charter,  the  ex- 
penditure of  the  money  was  not  a  "municipal 
affair*'  within  Const  art  11,  8  6,  providing 
that   dty   charters   shall    be   controlled  by 
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general  laws,  "except  in  municipal  affairs," 
so  tbat  tbe  general  law  followed  as  to  the 
mode  of  Issolng  the  bonds  for  the  Improve- 
ment, Laws  1901,  c.  30,  f  9,  was  controlling, 
which  forbids  iH>ending  snch  funds,  except  on 
competitive  bidding.  Clouse  v.  Olty  of  San 
Diego.  114  Pac.  573,  674,  169  Gal.  484. 

Proceedings  for  annexation  of  territory 
to  a  dty  are  had  under  Act  March  19,  1889 
(St.  1889,  p.  358,  c.  247),  a  general  law  pro- 
viding a  complete  scheme  for  annexation 
which,  under  the  Constitution,  controls  and  is 
superior  to  city  charter  provisions,  except  in 
"mnnlcipal  affairs^"  annexation  of  territory 
to  a  city  being  in  no  sense  a  ''municipal  af- 
fair*'  within  the  Constitution;  and  hence  an 
annexation  was  not  void  because  the  ordi- 
nance calling  the  special  election  on  tbat 
question  and  ordering  notice  thereof  to  be 
given,  published  as  provided  by  the  act  of 
1889,  was  not  published  for  10  days  as  pre- 
scribed by  the  dty  charter  for  ordinances 
calling  elections.  People  ex  rel.  Peck  v.  City 
of  Los  AngeleiEr,  97  Pac.  311,  314,  164  Cal  220. 

General  Municipal  IncoriK)ratlon  Act 
(Gen.  Laws  1006,  p.  898),  f  802,  empowering 
citiefi  of  the  sixth  class  to  acquire  and  main- 
tain waterworks  and  works  for  light,  relates 
to  a  "municipal  affair,"  and  is  not  special 
legislation  because  confined  to  cities  of  the 
sixth  class.  Cary  v.  Blodgett,  102  Pac.  668, 
m,  10  Cal.  App.  463. 

The  supplying  of  water  by  a  city  to  out- 
side territory,  when  incidental  to  the  main 
purpose  of  supplying  water  to  its  own  in- 
habitants is  a  "municipal  affair"  of  the  city, 
within  Const  art.  11,  §  6,  providing  that  the 
charters  of  cities  "except  in  municipal  af- 
fairs'* shall  be  controlled  by  general  laws, 
and  the  charter  of  the  city  prevails  over  the 
general  legislation  embodied  in  Act  March 
27,  1897,  St  1897,  p.  182,  c.  121,  authorizing 
a  dty,  having  in  its  supply  more  water  than 
is  necessary  for  its  inhabitants,  to  sell  the 
surplus,  etc  City  of  South  Pasadena  v. 
Pasadena  Land  &  Water  Co.,  93  Pac.  490, 
496,  152  CaL  579. 

Act  March  8,  1909  <St  1909,  c.  133),  pro- 
viding for  the  care  and  custody  of  children 
who  are  likely  to  develop  criminal  tendencies, 
and  giving  additional  powers  to  the  superior 
courts  in  respect  thereof,  provides  for  an  ex- 
ercise of  the  police  powers  of  the  state 
through  the  Judicial  department,  and  its 
subject-matter  is  not  embraced  within  "mu- 
nicipal affairs"  as  used  in  Const  art  11,  §  6, 
providing  that  charters  of  cities  and  towns 
except  in  municipal  affairs  shall  be  subject 
to  and  controlled  by  general  laws,  though 
the  functions  of  the  particular  extension  of 
the  system  may  be  exercised  exclusively  with- 
in incorporated  cities  having  a  freeholders* 
charter.  NichoU  v.  Koster,  108  Pac  302, 
303,  157  Cal.  416. 

Act  April  10,  1908  (P.  L.  p.  266),  provid- 
ing for  a  special  election  in  any  election  dis- 


trict in  which  the  Secretary  of  State  has 
placed  voting  machines  to  determine  upon  the 
retention  or  rejection  of  such  machines,  is 
not  in  violation  of  the  constitutional  prohibi- 
tion against  private,  local,  or  special  acts  af- 
fecting the  internal  affairs  of  municipalities. 
Mara  v.  City  of  Bayonne,  71  Atl.  1131,  77 
N.  J.  Law,  288;  Id.,  75  AtL  1101,  78  N.  J. 
Law,  740. 

KUXICIPAI.  BOND 

As  negotiable  instrument,  see  Negotiable 
Instrument. 

The  term  ''municipal  bond"  imports  a 
municipal  debt  or  obligation.  The  common 
mind  understands,  from  the  fact  that  a  mu- 
nicipal bond  is  issued,  that  a  municipal  debt 
has  been  created,  and  that  the  faith  and  good 
credit  of  the  municipality  issuing  the  bond  is 
pledged  to  its  payment  As  used  in  Const 
art  16,  §  5,  as  amended  in  1894,  permitting 
the  Investment  of  the  school  funds  in  nation- 
al, state,  county,  municipal,  or  school  dis- 
trict bonds,  the  term  does  not  include  bonds 
of  a  city  indebted  to  Its  constitutional  limit 
issued  under  the  express  provisions  of  Laws 
1901,  p.  177,  c.  85,  for  the  payment  of  a  water- 
works plant,  payable  out  of  a*  especial  fund 
composed  of  a  fixed  per  cent  of  the  gross 
receipts  of  the  plant,  and  such  further  sum 
as  the  city  may  from  time  to  time  by  ordinance 
transfer  from  the  receipts  of  the  plant  or 
from  its  general  revenue,  without  pledging 
the  credit  of  the  city.  State  ex  rel.  City  of 
Port  Townsend  v,  Clausen,  82  Pac.  187,  190, 
192,  40  Wash.  96. 

"By  the  term  'municipal  bonds'  Is  meant 
evidences  of  indebtedness  issued  by  cities,  in- 
corporated towns,  townships,  school  districts, 
and  other  corporate  public  bodies  negotiable 
in  form  payable  at  a  designated  future  time, 
bearing  interest  payable  annually  or  semian- 
nually, and  usually  having  coupons  attached 
evidencing  the  several  Installments  of  inter- 
est Municipal  bonds  issued  in  the  usual 
negotiable  form  and  authorized  by  law  have 
all  the  attributes  of  negotiable  commercial 
paper  of  individuals  and  private  corpora- 
tions; they  are  usually  made  payable  to 
bearer ;  they  pass  by  delivery  and,  like  other 
negotiable  papers,  are  not  subject  to  equities 
between  prior  holders  in  the  hands  of  a  bona 
fide  purchaser  for  value,  before  due,  without 
notice  of  such  equities."  But,  despite  the 
similarity  in  form,  county  commissioners, 
authorized  to  issue  new  bonds  to  take  up  old 
ones,  have  no  power  to  issue  bonds  to  take 
up  the  promissory  notes.  Muskingum  County 
Com'rs  V.  State,  85  N.  EX  562,  566,  78  Ohio  St. 
287  (quoting  and  adopting  definition  in  Har- 
ris. Mun.  Bonds,  8). 

MUinCIPAIi  CHARTER 

See  Charter. 

KUNICIPAI.  CLAIM 

Registered  taxes  are  "municipal  claims,*' 
within  a  statute  providing  for  service  for 
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posting  and  advertisement  in  proceedings  on 
a  "municipal  claim."  Jones  y.  Beale,  66  Atl. 
254,  217  Pa.  182. 

MUNIOIPAIi  CONTRACT 

As  privilege  of  citizen,  see  Privileges 
and  Immunities. 

BffUNICIPAL  CORPORATION 

Charter  of,  see  Charter. 
See,  also,  Municipality;  Public  Corpora- 
tion. 

Municipal  corporations  are  mere  govern- 
ing bodies  having  charge  of  and  jurisdiction 
over  particular  political  subdivisioDs  of  the 
state.  Uvalde  Asphalt  Paving  Co.  v.  City 
of  New  York,  134  N.  Y.  Supp.  50,  51, 149  App. 
Div.  49L 

A  municipal  corporation  proper  is  cre- 
ated mainly  for  the  interest,  advantage,  and 
convenience  of  the  locality  and  Its  people. 
People  V.  Sours,  74  Pac.  167,  172,  31  Colo. 
369,  102  Am.  St  Rep.  34  (citing  1  Dill.  Mun. 
Corp.  I  23). 

The  term  "municipal  corporation"  im- 
plies the  organization  ^of  a  certain  geograph- 
ical district  under  authority  of  law  includ- 
ing within  its  Jurisdiction  and  control  a  cer- 
tain geographical  area.  Short  v.  Gouger 
(Tex.)  130  S.  W.  267,  269. 

A  "municipal  corporation"  is  one  created 
by  a  government  for  political  purposes,  hav- 
ing subordinate  and  local  powers  of  legisla- 
tion; and  the  word  "municipal"  applies  strict- 
ly only  to  a  city  or  community  within  a  state 
possessing  rights  of  self-government.  People 
ex  rel.  Mortell  v.  Bergman,  97  N.  E.  695,  G96, 
1^53  lU.  469. 

A  "municipal  corporation"  is  a  body  cor- 
porate, established  by  law  to  share  in  the 
civil  government  of  the  country,  but  chiefly 
to  regulate  the  local  or  internal  affairs  of 
the  city,  town,  or  district  incorporated. 
State  V.  Mayor,  etc.,  of  City  of  Knox vi  lie, 
90  S.  W.  289,  293,  115  Tenn.  175  (citing  East 
Tennessee  University  v.  Mayor,  etc.,  of  City 
of  KnoxviUe,  6  Baxt.  [65  Tenn.]  166). 

The  term  "municipal  corporations"  in- 
volves the  idea  of  a  voluntary  association  by 
the  inhabitants  of  a  particular  territory, 
sanctioned  by  the  power  of  the  state  for  the 
purposes  of  local  government.  But  the  sov- 
ereign power  may,  without  regard  to  any 
prior  agreement  or  action  on  the  part  of  the 
inhabitants  of  the  territory  involved,  pro- 
vide for  the  exercise  of  powers,  such  as  the 
election  of  local  ofllcers  by  the  inhabitants, 
and  these  organizations,  though  public  in 
character  and  partaking  somewhat  of  the  na- 
ture of  a  corporation,  are  not,  stric^tiy  speak- 
ing corporations,  but  "quasi  corporations." 
Hanson  v.  City  of  Cresco,  109  N.  W.  1109, 
1110,  1111,  132  Iowa,  533. 

A  municipal  corporation  in  Its  historical 
and  proper  sense  is  the  im^orporntion  by  the 
authority  of  the  government  of  the  inhabit- 1 


ants  of  a  particular  place  or  district  and  aa- 
thorizing  them  in  their  corporate  capacity 
to  exercise  subordinate  specified  powers  to 
legislation  and  regulation  with  respect  to 
their  local  and  Internal  concema.  This  pow- 
er of  local  government  \b  the  distinctive  par- 
pose  and  the  distinguishing  feature  of  a  mu- 
nicipal corporation  proper.  E>x  parte  Sim- 
mons, 112  Pac.  951,  955,  4  QkL  Cr.  662. 

A  complaint,  in  an  action  for  damages  by 
a  change  in  the  grade  of  a  street,  which  al- 
leges that  the  defendant  is  a  municipal  cot- 
poration,  organized  and  existing  under  the 
laws  of  the  state,  and  that  in  a  specified 
year  the  defendant  committed  the  act  caus- 
ing the  injury  complained  of,  sufficiently  al- 
leges that  the  city  which  committed  the  act 
was  at  that  time  a  municipal  corporation  and 
a  "body  politic  and  corporate,*'  within  Rev. 
Codes,  I  3202.  Drew  v.  City  of  Butte,  119 
Pac.  279,  280,  44  Mont  124. 

Action  for  lands  may  not  be  broupbt  io 
the  name  of  the  state  for  the  use  of  the 
board  of  directors  of  a  levee  district,  finch 
board  being  under  Acts  1893,  p.  24,  a  '*body 
politic  and  corporate"  with  power  to  sue,  aud 
so  having  the  right  to  sue  for  the  lands  in 
its  own  name.  State  v.  Southwestern  Land 
&  Timber  CJo.,  126  S.  W.  73,  75.  93  Ark.  621. 

A  municipal  corporation  Is  m  legal  insti- 
tution formed  by  charter  from  sovereign  pow- 
er, erecting  a  populous  community  of  pre- 
scribed area  into  a  body  politic  and  corpo- 
rate, with  corporate  name  and  continuous 
succession,  and  for  the  purpose  and  with  the 
authority  of  subordinate  self-government  and 
improvement  and  local  administration  of  af- 
fairs of  state.  Ancrum  v.  Camden  Water. 
Light  ft  Ice  Co.,  64  S.  K.  151,  154,  82  S,  C. 
284,  21  li.  R.  A.  (N.  S.)  1029. 

''Municipal  corporations"  or  government* 
are  creatures  of  the  law.  and  the  warrant  for 
their  creation  must  be  found  in  a  valid  fstat- 
ute  or  they  have  no  legal  existence.  Hurley 
V.  Motz,  152  S.  W.  24a  250, 161  Ky,  451. 

A  "municipal  corporation"  is  a  creature 
of  statute,  and  the  adjustment  of  its  power? 
and  duties  and  its  rights  relative  to  those  of 
citizens  is  the  province  of  the  L^^lature. 
Scott  V.  Village  of  Saratoga  Springs,  115  N- 
Y.  Supp.  796,  797,  131  App.  Div.  347  (quoting 
MacMullen  v.  City  of  Middletown,  79  N.  E 
8G3,  187  N.  Y.  37,  11  L.  R.  A.  [N.  S.]  391). 

Municipal  corporations  are  bodies  politic 
vested  with  many  political  and .  leglstetive 
powers  for  local  government  and  police  regu- 
lations, established  to  aid  the  government  bj 
the  state,  and  a  municipal  government  ha' 
power  to  make  more  definite  regulations  than 
are  usually  provided  by  general  legislation 
and  to  enforce  them  by  appropriate  penalties 
City  of  Chicago  v.  Union  Ice  Cream  Mfg.  Co^ 
96  N.  R  872,  873,  252  111.  311,  Ann.  Cmk 
101 2D,  675. 

"Municipal  corporations"  are  bodies  pol- 
itic and  corporations  vested  with  poliiKMl 
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and  legldatiye  powers  for  local  dvll  govern- 
in«it  and  police  regnlationB  of  the  inhabit- 
ants of  particular  districts  indnded  in  the 
boundaries  of  the  corporations.  Thej  are  in 
many  respects  local  governments  established 
to  aid  the  government  of  the  state.  The  ne- 
cessity of  their  organization  may  be  found  in 
the  density  of  the  population  of  localities  and 
the  conditions  incidental  thereto.  Town  of 
Xeola  V.  Reichart,  109  N.  W.  5,  7,  181  Iowa, 
492. 

"Municipal  corporations*'  are  bodies  pol- 
itic, created  by  laws  of  the  state  for  the 
purpose  of  administering  the  affairs  of  the 
incorporated  territory.     They  exercise  pow- 
ers of  government,  which  are  delegated  to 
them  by  the  ]>gislature,  and  they  are  sul>- 
jected  to  certain  duties.    They  are  the  aux- 
iliaries, or  the  convenient  instrumentalities, 
of  the  general  government  of  the  state  for 
the  purpose  of  municipal  rule.     The  consid- 
eration of   the  grant   of  a   charter  is   the 
l>enefit  to  the  public,  and  their  relation  to 
the  state  is  not  contractual,  in  the  constitu- 
tional sense,  for  there  is  no  element  of  rec- 
iprocity, and  the  corporate  duties  are  in- 
compatible  with   the  notion  of  a   compact. 
The  whole  interests  are  the  exclusive  do- 
main of  the  government  itself,  and  the  pow- 
er of  the  Legislature  over  them  is  supreme 
and  transcendent,  except  as  restricted  by  the 
Constitution  of  the  state.    Their  charters  be- 
ing granted   for  the  better  government  of 
the  particular  districts,  the  right  to  insert 
such  provisions  as  seem  to  best  subserve  the 
public  interest  would  seem,  from  the  very 
nature  of  such  institutions,  to  be  inherent. 
MacMulIen  v.  City  of  Middletown,  79  N.  E. 
863,  864,  187  N.  Y.  87,  II  L.  R.  A.  (N.   S.) 
391  (citing  People  ex  rel.  Wood  v.  Draper, 
15  N.  Y.  532,  544 ;   People  v.  Tweed,  63  N.  Y. 
207;   Meriwether  v.  Garrett,  102  U.  S.  472. 
511,  26  L.   Ed.  197;    Dartmouth  College  v. 
Woodward,  4  Wheat.  [17  U.  S.)  518,  4  L.  Ed. 
629;   Cooley,  Const.  Lim.  'pp.  191-193;   Dill. 
Mun.  Corp.  S§  9,  30;   Ang.  &  A.  Corp.  t  31). 

"A  'municipal  corporation'  is,  for  the 
purposes  of  its  creation,  a  government  pos- 
sessing^  to  a  limited  extent,  sovereign  pow- 
ers, which  in  their  nature  are  either  l^;is- 
lative  or  Judicial,  and  may  be  denominated 
'governmental*  or  'public'  The  extent  to 
which  it  may  be  proper  to  exercise  such  pow- 
ers, as  well  as  the  mode  of  their  exercise  by 
the  corporation,  within  the  limits  prescribed 
by  the  law  creating  them,  are  of  necessity 
intrusted  to  the  Judgment,  discretion,  and 
will  of  the  properly  constituted  authorities 
to  whom  they  are  delegated;  and,  being  pub- 
lic and  sovereign  in  their  nature,  the  corpora- 
tion is  not  liable  to  be  sued  either  for  a 
failure  to  exercise  them  or  for  errors  com- 
mitted in  their  exercise."  Hull  v.  Town  of 
Roxboro,  55  S.  B.  351,  352,  142  N.  C.  458,  12 
L.  H.  A.  (N.  S.)  638  (Qiioting  and  adopting 
the  definition  in  Kistner  t.  Indianapolis,  100 
Ind.  210). 


"A  'municipal  corporation'  is,  for  the 
purposes  of  its  creation,  a  government  possess- 
ing, to  a  limited  extent,  sovereign  powers. 
♦  •  •  The  extent!  to  which  it  may  be  prop- 
er to  exercise  such  powers,  as  well  as  the 
mode  of  their  exercise  by  the  corporation, 
within  the  limits  prescribed  by  the  law  cre- 
ating it,  are  of  necessity  intrusted  to  the 
Judgment  and  discretion  and  will  of  the  prop- 
erly constituted  authorities  to  whom  they 
are  delegated."  Indiana  By.  Co.  v.  Calvert, 
80  N.  B.  961,  964,  168  Ind.  321,  10  U  R.  A. 
(N.  8.)  780,  11  Ann.  Cas.  635  (quoting  and 
adopting  definition  in  Brlnkmeyer  v.  City  of 
E^vansville,  29  Ind.  187). 

''The  framers  of  our  Constitution  intend* 
ed,  by  the  term  'municipal  corporations,'  to 
use  it  in  its  restricted  sense  as  applicable 
only  to  cities,  towns,  or  villages  invested 
with  the  power  of  local  legislation."  Daven- 
port V.  Elrod,  107  N.  W.  883,  834,  20  S.  D. 
567  (quoting  and  adopting  the  definition  in 
Town  of  Dell  Rapids  v.  Irving,  64  N.  W.  149, 
7  S.  D.  310,  29  L.  R.  A.  861). 

The  term  "municipal  corporations,"  as 
used  in  Const.  1898,  art  48,  prohibiting  the 
Creneral  Assembly  from  passing  any  local  or 
special  law  creating  corporations  or  renewing 
or  amending  the  charter  thereof,  provided 
that  "this  shall  not  apply  to  municipal  cor- 
porations having  a  population  of  not  less 
than  2,500  inhabitants,  or  to  the  organiza- 
tion of  levee  districts  and  parishes,"  is  lim- 
ited by  the  context  to  cities,  towns,  and  vil- 
lages. Board  of  School  Directors  of  Madison 
Parish  V.  Oltharp,  54  South.  299,  800,  127 
La.  956. 

"Counties,  cities,  and  towns  are  'munic- 
ipal corporations'  created  by  the  authority 
of  the  Legislature,  and  they  derive  all  their 
powers  from  the  source  of  their  creation,  ex- 
cept where  the  Constitution  of  the  state  oth- 
erwise provides.  Beyond  doubt  they  are,  in 
general,  made  bodies  politic  and  corporate, 
and  are  usually  invested  with  certain  sub- 
ordinate legislative  powers,  to  facilitate  the 
due  administration  of  their  own  internal  af- 
fairs, and  to  promote  the  general  welfare  of 
the  municipality.  They  have  no  inherent 
jurisdiction  to  make  laws,  or  to  adopt  gov- 
ernmental regulations;  nor  can  they  exercise 
any  other  powers  in  that  regard  than  such  as 
are  expressly  or  impliedly  derived  from  their 
charters,  or  other  statutes  of  the  state." 
State  ex  rel.  Potter  v.  King  County,  88  Pac. 
935,  936,  45  Wash.  519  (quoting  Laramie 
County  V.  Albany  County,  92  U.  S.  307,  23 
L.  Ed.  562). 


As  an  asent  or  iastrameatallty  of  the 
state 

A  "municipal  corporation"  is  an  agent 
of  the  state  for  local  purposes.  Camden 
Interstate  R.  Ck>.  v.  Catlettsburg,  129  Fed. 
421, 422.      ' 

"  'Municipal  corporations'  are  bnt  public 
agencies  with  limited  rights  and  powers." 
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Peters  v.  City  of  St.  Louis,  125  S.  W.  1184, 
1135,  226  Mo.  62,  21  Ann.  Cas.  1069. 

A  "municipal  corporation"  is,  so  far  as 
Its  purely  municipal  relations  are  concerned, 
simply  an  agency  of  the  state  for  conducting 
affairs  of  government,  and  as  such  it  is  sub- 
ject to  the  control  of  the  Legislature.  They 
owe  their  origin  to,  and  derive  their  powers 
and  rights  wholly  from,  the  Legislature.  Ry- 
an V.  City  of  New  York,  69  N.  E.  599,  601, 
177  N.  T.  271  (quoting  Williams  v.  E^ggleston, 

18  Sup.  Ct.  617.  619,  170  U.  S.  304,  310,  42 
L.  Ed.  1047 ;  City  of  Clinton  v.  Cedar  Rapids 
ft  M.  R.  R.  C^.,  24  Iowa,  455). 

A  "municipal  corporation"  in  the  machin- 
ery of  the  state  is  a  mere  agency.  It  pos- 
sesses no  Inherent  and  Independent  author- 
ity to  create  rights  in  others  which  affect 
the  public  interests.  Rhinehart  v.  Redfleld, 
87  N.  Y.  Supp.  789,  791,  93  App.  Dlv.  410. 

"Municipal  corporations"  are  Instrumen- 
talities of  the  state  for  the  more  convenient 
administration  of  local  affairs,  and  for  that 
purpose  are  invested  with  certain  legislative 
powers.  Wolff  v.  City  of  Denver,  77  Pac. 
364,  365,  20  Colo.  App.  135  (citing  I^wis  v. 
Denver  City  Waterworlcs  Co.,  34  Pac.  993. 

19  Colo.  236,  41  Am.  St.  Rep.  248). 

"Municipal  corporations"  are  mere  in- 
strumentalities of  the  state  for  the  more  con- 
venient administration  of  local  government. 
Their  powers  are  such  as  the  I^egislature  may 
confer,  and  these  may  be  enlarged,  abridged, 
or  entirely  withdrawn  at  its  pleasure.  Attor- 
ney Qeneral  ex  rel.  Battishell  v.  Township 
Board  of  Sprlngwells,  107  N.  W.  87,  90,  143 
Mich.  523  (quoting  and  adopting  definition  in 
Meriwether  v.  Garrett,  102  U.  S.  472,  511,  26 
L.  Ed.  197) . 

"A  'municipal  corporation'  is  but  a  gov- 
ernmental agency  or  local  organization  for 
governmental  purposes.  Its  oflicers  are  none 
the  less  governmental  officers  because  elected 
or  chosen  by  the  people  of  a  particular  local- 
ity." Livesley  v.  Litchfield,  83  Pac.  142, 143, 
47  Or.  248,  114  Am.  St.  Rep.  920. 

"'Municipal  corporations'  are  political 
subdivisions  of  the  state,  created  as  conven- 
ient agencies  for  exercising  such  of  the  gov- 
ernmental powers  of  the  state  as  may  be  in- 
trusted to  them."  Hunter  v.  City  of  Pitts- 
burgh, 28  Sup.  Ct.  40,  46,  207  U.  S.  161,  52 
L.  Ed.  151. 

"Municipal  corporations"  are  political 
subdivisions  of  the  state,  created  as  conven- 
ient agencies  for  exercising  such  of  the  gov- 
ernmental powers  of  the  state  as  may  be  in- 
trusted to  them.  The  charter  of  a  municipal 
corporation  is  conferred  for  political  purpos- 
es, and  the  power  to  alter  municipal  charters 
or  to  repeal  them  exists  without  limitation; 
and  Const.  1901,  9  229,  providing  that  the 
charter  of  any  corporation  shall  be  subject 
to  amendment  or  repeal  under  general  laws, 
applies  only  to  private  business  corporationfl. 


City  of  Enaley  v.  Simpson,  62  South.  61, 65^ 
166  Ala.  366  (citing  Hunter  v.  Plttsburgfa,  28 
Sup.  Ct  207,  207  U.  S.  161,  52  U  Ed.  151). 

"  'Municipal  corporations,'  such  as  cood- 
ties  and  incorporated  cities  and  towns,  are 
instrumentalities  of  the  state  governmeDt 
They  serve  its  political  and  civil  purposes, 
more  or  less  generous  in  their  nature  aod 
extent  and  more  particularly  where  they 
are  located.  They  are  public  in  their  nature, 
and  the  Legislature  has  control  over  them. 
It  may  determine  and  establish  their  powers 
and  enlarge  or  modify  their  powers  and  au- 
thority from  time  to  time;  it  may  create  new 
ones  prescribing  their  powers  and  authority 
as  public  necessity  and  convenience  reqnire." 
Folsom  V.  Qreenwood  County,  137  Fed.  449. 
451,  69  C.  0.  A.  473  (quoting  definition  given 
in  Wood  V.  Town  of  Oxford,  2  S.  E.  666,  97 
N.  0.  230). 

"  'Municipal  corporations,*  including  char- 
tered municipalities,  are  agencies  in  the  work 
of  government.  They  are  created  by  the  Leg- 
islature, which  delegates  to  them  certaio 
clearly  defined  portions  of  the  sovereign  pow- 
er. Except  as  restrained  by  constitutional 
provisions,  these  auxiliary  agencies  of  govern- 
ment are  under  the  absolute  control  of  the 
Legislature.  Powers  and  duties  may  be  im- 
posed and  taken  away  at  the  legislative  wiir 
Schlgley  v.  City  of  Waseca,  118  N.  W.  ^, 
260,  106  Mlrm.  94,  19  L.  R.  A.  (N.  S.)  689, 
16  Ann.  Cas.  169. 

"Municipal  corporations"  are  the  Instro- 
mentalltles  of  the  state  for  the  more  conren- 
lent  administration  of  local  afl'airs,  and  for 
that  purpose  are  invested  with  certain  legis- 
lative power.  In  the  exercise  of  the  power 
upon  the  subjects  submitted  to  their  Jurisdic- 
tion, they  are  as  much  beyond  Judicial  Inttf- 
ference  as  the  Legislature  Itself.  Glide  ▼. 
Superior  Court  of  County  of  Yolo,  81  Pac 
225,  226, 147  Cal.  21. 

"  'Municipal  corporations'  are  the  ad- 
ministrative agencies  established  for  the  lo- 
cal government  of  towns,  cities,  and  coun- 
ties, or  other  particular  districts.  The  spe- 
cial powers  conferred  on  them  are  not  vested 
rights  as  against  the  state,  nor  are  they  in 
the  nature  of  contracts,  but,  being  wholly  po- 
litical, they  exist  only  during  the  will  of  the 
Legislature.  Such  powers  may  at  any  time 
be  chtinped,  modified,  repealed,  or  destroyed 
by  the  Legislature,  saving  only  the  vested 
rights  of  the  individuals."  Bx  parte  Cor- 
liss, 114  N.  W.  962,  981,  16  N.  D.  470  (citing 
Black,  Const  Law.  |  132). 

"A  'municipal  corporation'  is  slinpiy  a 
political  subdivision  of  the  state,  and  exists 
by  virtue  of  the  exercise  of  the  power  of  the 
state  through  Its  legislative  d^^Mirtment  The 
Legislature  could  at  any  time  terminate  the 
existence  of  the  cctfrporatlon  itself,  and  pro- 
vide other  and  different  means  for  the  gov- 
ernment of  the  district  comprised  within  the 


MUNICIPAL  CORPORATION 


475 


MUNICIPAL  CORPORATION 


limits  of  the  former  city.  The  dty  Is  the 
creature  of  the  state."  City  of  Worcester  v. 
Worcester  Consol.  St  Ry.  Co.,  25  Sup.  Ot 
327.  329,  196  U.  S.  539,  49  Ia  Ed.  591  (quot- 
ing East  Hartford  v.  Hartford  Bridge  Co.,  10 
How.  511,  533,  584.  13  L.  Ed.  518,  528). 

Af  pouesftins  double  oliaraoter 

"Municipal  corporations,"  as  ordinarily 
constituted,  possess  a  double  character — ^tbe 
one,  governmental,  legislative,  or  public; 
the  other,  in  a  sense  proprietary  or  private— 
and  over  its  civil,  political,  or  governmental 
powers  the  authority  of  the  Legislature  is,  in 
the  nature  of  things,  supreme  and  without 
limitation,  unless  the  limitation  is  found  In 
the  Constitution  of  the  particular  state.  But, 
in  its  proprietary  or  private  character,  the 
theory  is  that  the  powers  are  supposed  not 
to  be  conferred  primarily  or  chiefly  from  con- 
siderations connected  with  the  government  of 
the  state  at  large,  but  for  the  private  advan- 
tage of  the  compact  community  which  is  in- 
corporated as  a  distinct  personality  or  corpo- 
rate individual ;  and  as  to  such  powers,  and 
to  property  acquired  thereunder,  the  corpo- 
ration Is  to  be  regarded  quo  ad  hoc  as  a  pri- 
vate corporation.  Town  of  Nahant  y.  United 
States,  136  Fed.  273,  281,  70  C.  0.  A.  641, 
60  L.  R.  A.  723  (citing  Dill.  Mun.  Corp.  [4th 
Ed]  U  66,  67,  and  notes) . 

A  ''municipal  corporation"  is  the  delegate 
of  sovereign  power  to  legislate  as  to  the  pub- 
lic needs  of  the  locality,  and  In  a  sense  it 
possesses  a  dual  character.  It  acts  in  a 
governmental  capacity  to  the  extent  that  it 
exercises  its  powers  in  matters  of  public  con- 
cern, and  It  acts  in  a  private  capacity  In  so 
far  as  It  exercises  its  powers  under  its  by- 
laws for  private  advantage  in  matters  per- 
taining to  the  municipality,  as  the  propri- 
etor of  the  various  works  and  properties.  It 
cannot  be  held  liable  for  the  nonexcrdse  of 
governmental  powers  delegated  *by  the  state, 
which  are  discretionary  powers,  and  which 
are  classed  as  a  public  or  legislative  charac- 
ter ;  neither  can  It  be  held  responsible  for 
the  manner  In  which  It  exercises  those  pow- 
ers. O'Donnell  y.  City  of  Syracuse,  76  N.  B. 
738-740,  184  N.  Y.  1,  3  L.  R.  A.  (N.  S.)  1053, 
112  Am.  St  Rep.  558,  6  Ann.  Cas.  173  (citing 
Lloyd  Y.  Mayor,  etc.,  of  City  of  New  York,  5 
N.  Y.  369,  55  Am.  Dec.  347) . 

Aa  oorpormte  body  or  person 

See  Corporate  Body. 

Corporation  as  including 

See  Corporation. 

As  enftbraoinc  inltaMtants 

A  'hnunldpal  corporation"  is  a  fictitious 
t)elng  created  for  the  sole  and  exclusive  pur- 
pose of  administering  the  public  interest 
8nch  corporation  and  the  Inhabitants  of  its 
territory  are  in  law  distinct  separate  persons, 
and  a  corporation  is  not  the  mandatary  of 
the  inhabitants  individually  for  entering  into 


contracts  for  them  individually.  It  does  not 
follow,  from  the  fact  that  the  inhabitants  are 
interested,  that  the  obligations  of  contractors 
toward  the  "municipal  corporation"  shall  be 
faithfully  complied  with,  or,  from  the  fact 
that  they,  as  taxpayers,  contribute  the  money 
with  which  the  payments  have  to  be  made, 
that  they  are  principals  in  the  contracts  en- 
tered into  by  the  corporation.  Allen  &  Cut- 
rey  Mfg.  Co.  v.  Shreveport  Waterworks  Co., 
37  South.  980,  981,  113  La.  1091,  68  L.  R.  A. 
660,  104  Am.   St  Rep.  525,  2  Ann.  Cas.  471. 

Afl  part  of  state 

As   political    subdivision,    see    Political 
Subdivision. 

A  "municipal  corporation"  is  a  subordi- 
nate subdivision  of  the  state  government.  It 
derives  its  existence,  powers,  and  privileges 
from  the  state.  State  v.  City  of  Aberdeen, 
74  Pac.  1022,  1023,  34  Wash.  61. 

"  'Municipal  corporations'  constitute  a 
part  of  the  civil  government  of  the  state,  and 
their  streets  are  highways."  Southern  Bell 
Telephone  &  Telegraph  Co.  v.  Mobile,  162 
Fed.  523,  529, 

A  "municipal  corporation"  is  a  subordi- 
nate branch  of  the  domestic  government  of 
the  state.  It  is  instituted  for  public  purposes 
only,  and  has  none  of  the  peculiar  qualities 
and  characteristics  of  a  trading  corporation, 
instituted  for  the  purpose  of  private  gain, 
excejit  that  of  acting  in  a  corporate  capacity. 
Its  objects,  Its  responsibilities,  and  its  pow- 
ers are  different.  As  a  local  governmental 
institution  it  exists  for  the  benefit  of  the 
people  wjthin  its  corporate  limits.  The  Leg- 
islature invests  it  with  such  powers  as  it 
deems  adequate  to  the  ends  to  be  accomplish- 
ed. State  v.  Butler,  77  S.  W.  560,  570,  178 
Mo.  272  (quoting  Nashville  v.  Ray,  19  Wall. 
[86  U.  S.]  468,  475,  22  L.  Ed.  164). 

A  "municipal  corporation*'  Is  a  part  of 
the  governmental  machinery  of  the  state,  or- 
ganized for  the  purpose  of  exercising  certain 
functions  of  government,  within  a  specified 
locality ;  and  it  possesses  such  powers,  and 
such  only,  as  are  conferred  upon  it  by  the 
Legislature ;  and  they  are  to  be  exercised  in 
such  form,  mode,  and  manner,  and  by  such 
agencies,  as  the  Legislature  may  from  time  to 
time  prescribe,  within  the  limits  of  the  Con- 
stitution. Tommasl  y.  Bolger,  100  N.  Y. 
Supp.  367,  372,  114  App.  Dlv.  838;  People  ex 
rel.  Devery  v.  Coier,  65  N.  E.  956,  938,  173 
N.  Y.  103  (quoting  People  ex  rel.  City  of 
Rochester  v.  Briggs,  50  N.  Y.  553-550). 

It  is  within  the  power  of  the  Legislature 
to  abolish  the  office  of  chief  of  police  of  the 
city  of  New  York,  and  as  chapter  33,  Laws 
1901,  to  that  elFect,  does  not  purport  to 
abrogate  any  right  of  such  chief  of  police  to 
any  pension,  he  has  the  power  to  assert 
any  vested  rights  which  he  may  have  to  such 
pension  or  in  the  pension  fund  by  a  proper 
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proceeding.    People  ex  rel.  Devery  v.  Coler, 
65  N.  E.  956,  958,  173  N.  Y.  103. 

As  politioal  or  public  oorpormtloa. 

"The  American  'municipal  corporation'  is 
simply  and  purely  a  strictly  public  corpora- 
tion. It  is  a  corporation  of  citizens,  for  citi- 
zens, and  by  citizens.  Its  sole  object  is  local 
government"  Beale  v.  Pankey,  57  S.  E.  661, 
663,  107  Va.  215,  12  Ann.  Cas.  1134. 

For  the  purpose  of  general  designation, 
it  is  not  uncommon  to  use  the  term  *'munici- 
pal  corporation"  as  including  quasi  corpora- 
tions to  distinguish  public  or  political  corpo- 
rations from  those  which  are  termed  "pri- 
vate." A  county  is  a  "municipal  corpora- 
tion," within  a  constitutional  provision  pro- 
viding that  no  right  of  way  shall  be  appro- 
priated for  the  use  of  any  corporation  other 
than  municipal  until  full  compensation  shall 
have  been  made,  irrespective  of  benefits. 
Lincoln  County  v.  Brock,  79  Pac.  477,  478, 
37  Wash.  14. 

The  term  "municipal  corporations,"  as 
used  by  text-writers  in  discussing  the  del- 
egation of  the  power  of  taxation  to  munici- 
pal corporations,  is  not  used  in  the  restricted 
sense  of  cities  and  towns,  but  in  a  more  en- 
larged and  generally  received  acceptation, 
which  includes  municipal  corporations  tech- 
nically so  termed,  and  also  public  corpora- 
tions created  by  the  state  for  the  purpose  of 
exercising  defined  and  limited  governmental 
functions  In  certain  designated  portions  of 
the  state's  territory.  These  are  termed  by 
authors  of  approved  excellence  and  decisions 
of  authority  to  be  "public  quasi  corpora- 
tions," and  are  said  to  Include  counties,  town- 
ships, school  districts,  and  the  like.  Smith 
v.  Board  of  Trustees  of  Robersonville  Graded 
School,  53  S.  E.  524,  527, 141  N.  0. 148,  8  Ann. 
Cas.  529. 

"The  term  'municipal,'  as  used  in  defining 
a  corporation,  indicates  by  its  historical  mean- 
ing a  corporation  proper,  as  distinguished 
from  a  quasi  corporation,  and  designates  only 
cities  and  Incorporated  towns  which  have 
powers  of  local  self-government,  and,  in  strict- 
ness of  meaning,  would  not  include  counties 
and  school  districts,  although  they  are  ex- 
pressly declared  by  statute  to  be  bodies  corpo- 
rate. But,  in  common  speech,  the  term  'mu- 
nicipal corporation'  is  used  to  Indnde  all  pub- 
lic or  political  corporations  having  corporate 
powers."  Hanson  v.  City  of  Cresco,  109  N.  W. 
1109, 111%  132  Iowa,  533  (citing  5  Words  and 
Phrases,  p.  4620). 

Board  of  drainage  oomniiMloners 

Code  1906,  S  3485,  providing  that  money 
deposited  in  banks  by  an  ofl^cer  having  the 
custody  of  public  funds,  "state,  county,  mu- 
nicipal, or  levee  board,"  is  prima  facie  public 
money,  and  a  trust  fund,  and  may  not  be 
taken  by  the  general  creditors  of  the  bank, 
is  In  derogation  of  the  common  law  and  must 
be  strictly  construed,  and  the  word  "monic- 


Ipal"  embraces  only  municipal  corporations 
represented  by  cities,  towns,  and  village^ 
and  does  not  Include  the  board  of  drainage 
commissioners,  and  the  funds  of  such  board 
deposited  in  a  bank  are  not  within  the  pro- 
tection of  the  statute.  United  States  Fidel- 
ity &  Guaranty  Bank  v.  First  State  Bank  of 
Shaw  (Miss.)  60  South.  47. 

Board  of  eduoatioa. 

Under  Detroit  City  Charter  (Comp.  1901, 
{  596),  providing  the  school  Inspectors  shall 
be  a  body  corporate,  known  as  ''board  of 
education  of  the  city  of  Detroit,"  and  in  that 
name  may  sue  and  be  sued,  and  hold  and 
convey  real  and  personal  property,  such 
board  is  a  ^'municipal  corporation,"  and  not 
liable  for  the  negligence  of  its  employes  and 
agents.  Whitehead  v.  Board  of  B^ducation  of 
City  of  Detroit,  102  N.  W.  1028,  1029,  139 
Mich.  490. 

Gonaity 

A  county  Is  a  "municipal  corporatloD." 
Wadsworth  v.  Board  of  Sup'rs  of  Ldvingstoa 
County,  115  N.  Y.  Supp.  8,  16  (citing  County 
Law  [Laws  1892,  p.  1744,  c.  686]  |  2;  Gen- 
eral Corporation  Law  [Laws  1890,  p.  1061,  c 
563]  i  3,  subd.  1). 

A  county,  properly  speaking,  is  not  a 
"municipal  corporation."  Knowles  v.  Boanl 
of  Education  of  City  of  Topeka,  7  Pac.  5(il« 
564,  33  Kan.  692  (citing  Dill.  Mun.  Corp.  §  22). 

A  county  is  a  "municipal  corporation." 
within  the  rule  that  a  municipal  corporation 
cannot  be  estopped  by  the  unauthorized  or 
illegal  agreements  or  acts  of  their  agent& 
People  ex  rel.  Sweet  v.  Board  of  Sup'rs  of  St 
Lawrence  County,  91  N.  Y.  Supp.  948,  949. 
101  App.  Dlv.  327. 

While  a  county  is  not  strictly  a  munic- 
ipal corporation,  yet.  In  the  sense  that  it  is 
a  body  corporate  with  only  such  powers  as 
are  expressly  conferred  by  statute,  It  Is  with- 
in the  rules  applicable  to  such  corporations. 
Morse  v.  Granite  County,  119  Pac  286,  2!?9, 
44  Mont  78. 

A  county  is  a  municipal  or  quasi  mnni^ 
Ipal  corporation  invested  with  lefglslatiTe 
powers  to  be  exercised  for  local  purposes 
subject  to  the  control  of  the  state,  but  Is  not, 
in  a  strict  sense,  a  "municipal  corporation.** 
Schubel  V.  Olcott,  120  Pac.  375,  378,  60  Or. 
503. 

"Municipal  corporations"  are  subordi- 
nate parts  of  the  state,  and  Invested  with 
limited  powers.  In  Montana  counties  are  at 
most  only  quasi  municipal  corporatlona,  with 
no  legislative  authority  vested  in  the  several 
boards  of  county  commissioners,  in  the  sense 
that  they  may  adopt  ordinances  and  pre- 
scribe penalties  for  a  violation  thereof,  or 
define  nuisances  and  provide  for  their  abate^ 
ment  In  re  O'Brien,  75  Paa  196,  199,  29 
Mont.  530,  1  Ann.  Cas.  378  (dtbig  Wflcox  v. 
Deer  Lodge  County,  2  Mont  674). 
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A  ''miiulcipal  corporation"  proper  la  ere* 
ated  mainly  for  tbe  interest,  advantage,  and 
convenience  of  the  locality  and  its  people,  as 
distinguished  from  a  county  organization 
whieli  Is  created  almost  exclusiyely  with  a 
view  to  the  policy  of  the  state  at  large.  Peo- 
ple ex  rel.  Attorney  General  y.  Johnson,  86 
Pac.  233,  235,  34  Colo.  143  (citing  1  Dill. 
Mun.  Corp.  f  23). 

A  "county"  Is  a  governmental  agency  of 
the  state,  and  in  a  sense  a  "municipal  corpo- 
ration." Kumpe  V.  Bynum,  48  South.  55,  56, 
158  Ala.  311. 

A  special  school  district  is  not  within 
the  constitutional  provision  declaring  that 
no  county,  city,  town,  or  municipality  shall 
issue  any  interest  bearing  evidence  of  indebt- 
edness. All  corporations  intended  as  agencies 
in  the  administration  of  civil  government  are 
public,  as  distinguished  from  private,  corpora- 
tions. Cities  are  ''municipal  corporations," 
while  school  districts  and  "counties,"  properly 
speaking,  are  not  Schmutz  v.  Special  School 
Dist  of  City  of  Littie  Rock,  95  S.  W.  438, 
439,  78  Ark.  118  (citing  Memphis  Trust  Co.  v. 
Board  of  Directors  of  St.  Francis  Levee  Dist, 
62  S.  W.  902,  69  Ark.  284;  1  Dill.  Mun.  Corp. 
J  22). 

The  "county"  is  a  political  subdivision 
of  the  state,  though  for  many  purposes  it  is 
deemed  a  municipality.  Its  power  of  con- 
tracting Indebtedness  is  limited  to  the  mat- 
ters expressly  conferred  by  the  Legislature, 
or  which  are  conferred  by  necessary  impli- 
cation as  an  incident  of  powers  expressly 
conferred.  Not  only  is  it  limited  as  to  the 
things  for  which,  but  it  is  limited  as  to  the 
manner  in  which.  It  may  become  bound  by 
contract  McDonald's  Adm'x  v.  Franklin 
County,  100  S.  W.  861,  862, 125  Ky.  205. 

A  "county**  is  a  local  subdivision  of  the 
state,  created  by  the  state  of  its  own  will, 
and  is  not  a  "municipal  corfK>ration"  proper, 
which  is  called  Into  existence  either  at  the 
direct  solicitation  or  by  the  consent  of  the 
persons  composing  it,  for  the  promotion  of 
their  private  advantage,  and  a  county  cannot 
be  sued  except  on  an  express  contract.  Ma- 
rion County  V.  Rives  &  McChord,  118  S.  W. 
309,  311,  133  Ky.  477. 

Bralaase  dlstrlot 

"Municipal  corporations'*  cease  to  exist 
only  by  legislative  consent,  and  a  failure  for 
a  term  of  years  to  exercise  the  functions  of  a 
municipality  does  not  effect  a  dissolution, 
neither  does  a  failure  to  elect  officers. 
Drainage  districts  are  classed  as  municipal 
cori>orations.  People  ex  rel.  Gauen  v.  Nie- 
bruegge,  91  N.  E.  115,  117,  244  HI.  82. 

A  drainage  district,  although  a  quasi 
public  corporation,  is  not  a  * 'municipal  cor- 
poration" within  the  purview  of  Const,  art 
5,  i  5,  providing  that  property  belonging  to 
the  slate  or  municipal  corporations  shall  be 
exempt    from    taxation,    and    hence    onder 


Const  art  6,  i  8,  art  7,  {  9,  respectively, 
providing  that  all  moneys,  stocks,  and  per- 
sonal property  shall  be  taxed  by  uniform  law, 
and  that  aU  taxes  levied  by  any  county,  city, 
or  town  shall  be  uniform,  the  Legislature 
was  without  power  to  exempt  from  taxation 
bonds  issued  by  a  drainage  district  as  was 
attempted  by  Pub.  Laws  1911,  c.  177.  Drain- 
age Com'rs  V.  C.  A.  Webb  &  Co.,  76  S.  E.  552, 
160  N.  C.  594. 

IrHgittloii  distriot 

Irrigation  districts  organized  under  the 
laws  of  the  state  are  quasi  municipal  corpo- 
rations, and  are  governed  by  the  general  elec- 
tion laws  of  the  state;  and  the  qualifications 
prescribed  by  the  Constitution  for  voters  at 
elections  apply  to  an  election  held  in  an  ir- 
rigation district.  Pioneer  Irr.  Dist  v.  Walk- 
er, 119  Pac.  304,  307,  20  Idaho,  605. 

IieTee  board  or  district 

Acts  1909,  p.  660,  creating  levee  district 
No.  2,  in  Jackson  county,  provides  by  section 
2  that  the  district  shall  have  power  to  make 
such  by-laws  and  regulations  as  they  may 
deem  proper,  not  Inconsistent  with  their 
charter  and  state  law,  to  carry  Into  effect  the 
object  of  their  incorporation,  and  to  do  all 
other  acts  not  Inconsistent  with  state  law 
which  may  be  proper  to  effectuate  the  pur- 
pose of  the  act  and  section  9  authorizes  them 
to  hear  complaints  from  parties  aggrieved  by 
the  assessment  and  make  all  necessary  cor- 
rections therein.  Held,  that  the  district  is 
not  a  municipal  corporation  within  Const 
art  12,  I  4,  prohibiting  a  municipal  corpora- 
tion from  levying  a  tax  on  realty  to  a  greater 
extent  in  one  year  than  five  mills  on  the 
dollar  of  the  assessed  valuation.  St  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Board  of  Directors  of 
Levee  Dist.  No.  2,  Jackson  County,  145  S.  W. 
892,  895.  103  Ark.  127. 

Levee  boards,  under  the  Constitution,  are 
bodies  politic,  entirely  separate  and  distinct 
from  "municipal  corporations,"  for  the  pur- 
pose of  taxation.  United  Railroad  &  Trad- 
ing Co.  v.  Mevers,  36  South.  797,  799,  112  Ia. 
897. 

Parish  preolnot 

A  parish  precinct  Is  not  one  of  the  sub- 
divisions mentioned  in  Const,  art.  232,  au- 
thorizing special  election  to  be  held  in  any 
parish,  "municipal  corporation,''  ward,  or 
school  district.  Regard  v.  Police  Jury  of 
Avoyelles,  42  South.  438, 117  La.  952. 

Port  distriot 

A  port  district  Incorporated  to  provide 
public  terminal  facilities  for  both  sea  and 
land  commerce  is  a  "municipal  corporation,'* 
within  a  constitutional  limitation  as  to  the 
amount  of  indebtedness  of  "counties,  cities, 
towns,  school  districts,  and  other  municipal 
corporations,"  and  when  properly  and  legally 
organized  it  will  possess  the  same  powers  as 
the  municipal  corporations  specifically  men- 
tioned; and,  though  It  be  superimposed  over 
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territory  occupied  by  such  other  municipal- 
ities, existing  for  an  entirely  different  pur^ 
pose,  the  limit  of  its  power  to  incur  indebt- 
edness is  independent  of  and  not  measured 
by  the  portion  of  fhe  constitutional  limita- 
tion not  taken  up  by  the  indebtedness  of  the 
other  divisions.  Paine  v.  Port  of  Seattle, 
127  Pac.  580,  681,  70  Wash.  294. 

ReolminatloB.  distriot 

A  reclamation  distjict  is  a  public,  as 
distinguished  from  a  private,  corporation, 
acting  as  a  state  agency  invested  with  limit- 
ed powers,  but  it  is  not  a  "municipal  cor- 
poration,** possessing  in  any  degree  general 
powers  of  government,  though,  within  the 
limits  of  the  authority  granted  to  it,  it  ex- 
ercises public  functions.  Metcalfe  v.  Merritt, 
111  Pac.  605,  506,  14  CaL  App.  244. 

School  dlfltriot 

A  school  district  is  not  a  "municipal 
corporation."  State  ex  rel.  Carrollton  School 
Dist.  No.  1,  Tp.  53,  R.  23,  v.  Gordon,  133  S. 
W.  44,  51,  231  Mo.  547 ;  Knowles  v.  Board  of 
Education  of  City  of  Topeka,  7  Pac.  561,  564, 
33  Kan.  692  (citing  Dill.  Mun.  Corp.  {  22). 

A  school  district  is  not  a  municipal  cor- 
poration within  Const  art  7,  S  6,  prohibit- 
ing the  Legislature  from  imposing  taxes  for 
the  purpose  of  any  municipal  corporation. 
Fenton  y.  Board  of  Com'rs  of  Ada  County, 
119  Pac.  41,  44,  20  Idaho,  392. 

A  school  district  is  a  "municipal  cor- 
poration," within  Const  art  8,  {  1,  excepting 
such  corporations  from  the  prohibition 
against  creating  corporations  by  special  act. 
Board  of  Education  of  Union  Free  School 
Dist  No.  6  of  Town  of  Cortlandt  v.  Board  of 
Education  of  Union  Free  School  Dist  No.  7 
of  Town  of  Cortlandt,  78  N.  Y.  Supp.  522, 
524,  76  App.  Div.  355. 

Graded  school  districts  are  public  quasi 
corporations  within  the  term  "municipal  cor- 
poration," as  used  in  Const  art  7,  §  7,  pro- 
hibiting any  city,  town,  or  other  municipal 
corporation  from  contracting  debts  except 
for  necessary  expenses,  unless  by  vote  of  the 
qualified  voters ;  so  that  a  grd.ded  school  dis- 
trict could  not  issue  bonds  to  erect  a  school 
building  unless  their  issue  was  approved  by  a 
majority  of  the  qualified  voters;  the  erection 
of  a  school  building  not  being  a  "necessary 
expense"  within  section  7.  Ellis  v.  Trustees 
of  Graded  School  of  Oxford,  72  S.  E.  2,  3, 
156  N.  C.  10. 

School  districts  are  public  quasi  con^ora- 
tions  included  in  the  term  "municll)al  cor- 
porations" as  used  in  article  7,  |  7,  of  our 
(institution,  and  so  come  withfh  the  ex- 
r»ress  provisions  of  section  7,  that  "no  county, 
city,  town,  or  other  municipal  corporation, 
shall  contract  any  debt,  pledge  its  faith,  or 
loan  its  credit,  etc.,  nor  shall  any  tax  be 
levied  unless  by  a  vote  of  the  qualified  vot- 
ers." And  the  principle  of  uniformity  is 
established  and  required  by  section  9  of  tUs 


article.  Smith  v.  Board  of  Trustees  of  Rob- 
ersonville  Graded  School,  63  8.  E.  524,  627, 
141  N.  C.  143,  8  Ann.  Caa.  629. 

Const,  art.  6,  |  1,  directing  the  Gen- 
eral Assembly  to  levy  a  poll  tax  equal  to  the 
tax  on  property  valued  at  $300,  but  prorid- 
ing  that  the  state  and  county  poll  tax  com- 
bined shall  not  exceed  |2  a  head,  does  not 
apply,  as  to  such  limitation,  to  a  spedal 
school  district  created  pursuant  to  Rerisal 
1905,  {  4116,  but  fiuch  district  is  a  pubUc 
quasi  corporation  included  within  the  term 
''municipal  corporations,"  as  used  in  Const 
art.  7,  and  subject  only  to  the  limitations 
contained  in  that  article,  forbidding  a  monici- 
pal  corporation  to  contract  any  debt  or  to 
levy  any  tax,  except  for  the  necessary  ex- 
penses thereof,  unless  by  a  vote  of  a  ma- 
jority of  the  qualified  voters,  and  requiring 
all  taxes  levied  to  be  uniform  and  ad  valor- 
em. Perry  v.  Commissioners  of  Franklin 
County,  62  S.  EL  608,  609,  148  N.  C.  521. 

State 

Laws  1905,  p.  370,  c.  175,  in  amendment 
of  Code  Civ.  Proc.  f  1391,  authorizing  an  ex- 
ecution against  the  wages  or  salary  of  the 
Judgment  debtor,  and  making  it  the  duty  of 
any  person  or  corporation,  municipal  or  oth- 
erwise, to  whom  the  execution  shall  be  pre- 
sented, and  who  shall  be  Indebted  to  the 
Judgment  debtor,  to  pay  over  to  the  officer 
the  amount  of  the  debt,  does  not  authorise 
the  issuance  of  an  execution  against  the 
salary  of  a  state  ofllcer;  the  state  being 
neither  a  person  nor  a  corporation  nor  a 
municipal  corporation.  Osterhoudt  v.  Keith, 
117  N.  Y.  Supp.  809,  810,  133  App.  Div.  83. 


Town  or  townaUp 

A  township  is  clearly  to  be  dassed 
with  quasi  corporations,  and  not  with  "mn- 
nicipal  corporationa"  Hanson  ▼.  City  of 
Cresco,  109  N.  W.  1109,  1112,  132  Iowa,  533. 

**Townships"  are  the  lowest  grade  oT 
"municipal  corporations,*'  being  created  for 
specific  purposes,  and  endowed  with  limited 
powers  and  liabilities,  acting  through  oflBcen? 
duly  authorized  by  the  law  for  that  purpose. 
Posey  Tp.,  Franklin  County,  v.  Senour,  86 
N.  E.  440,  441,  42  Ind.  App.  580. 

Under  General  Corporation  Laws,  H 
2,  3,  Town  Law,  §  2,  and  General  Municipal 
Law.  I  1»  a  "town**  is  a  "municipal  corpora- 
tion." Town  of  Hempstead  v.  Lawrenoe,  122 
N.  T.  Supp.  1037,  1039,  188  App.  Div.  473. 

New  York  Town  Law  defines  a  "town" 
as  a  '^municipal  corporation"  comprising  the 
inhabitants  within  its  boundaries,  and  form- 
ed for  the  purpose  of  exercising  such  powers 
and  discharging  such  duties  of  local  govern- 
ment and  administration  of  public  affairs  as 
may  be  conferred  or  imposed  upon  it  by  law: 
and  hence  a  town  is  a  municipal  coiporaticm 
which  may  enter  Into  a  lighting  cmtract 
Dunn  ▼.  Whitestx>wn»  186  BM.  580^  68& 
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Code  Civ.  Proc.  §  264,  provides  that  no 
award  shall  be  made  on  any  claim  against 
the  state,  except  upon  such  legal  evidence 
as  would  establish  liability  against  an  in- 
dividual  or  corporation.  '  Canal  Law,  |  47, 
provides  that  no  judgment  shall  be  awarded 
by  tbe  Court  of  Claims  for  damages  from 
neglect  or  conduct  of  any  i^te  officer  having 
charge  of  canals,  or  from  any  accident  con- 
nected with  the  canals,  unless  the  facts  make 
out  a  case  which  would  create  a  legal  lia- 
bility against  the  state,  were  they  established 
in  court  against  an  individual  or  corpora- 
tion. Held,  that  the  phrase  "individual  or 
corporation"  includes  a  town;  Town  Law,  f 
2,  defining  a  "town"  as  a  "municipal  corpora- 
tion" comprising  the  inhabitants  within  its 
boundaries.  O'Bryan  v.  State,  125  N.  Y. 
Snpp.  490,  491,  68  Misc.  Rep.  618. 

MUNICIPAIi  COUNOHi 

See  Council. 

MUNICIPAI.  OOUBTS 

As  State  court,  see  State  Court 

There  is  no  substantial  or  material  dif- 
ference between  the  terms  "city  court"  and 
"municipal  court."  Miller  v.  People,  82  N. 
E.  521,  523,  230  111.  65. 

MUNICIPAIi  DEPARTMENT 

A  covenant  in  a  lease  that  the  tenant 
shall  comply  with  the  orders  of  "municipal 
departments"  of  the  city  of  New  York  in- 
cluded the  tenement  house  department  of 
such  city,  although  its  existence  began  at  a 
date  subsequent  to  the  execution  of  the 
lease.  Palmieri  v.  Antinozzi,  95  N.  T. 
Supp.  866,  866,  47  Misc.  Rep.  237. 

MUNICIPAL  ELECTION 

See  Next  €reneral  Election. 
Included  In  any  election,  see  Any. 

Under  Rev.  Laws  1905,  S  836,  municipal 
elections,  as  well  as  state  and  county  col- 
lections, may  be  contested,  and  a  village 
election  is  a  "municipal  election."  State  ex 
rel.  Village  of  Excelsior  v.  District  Court  of 
Hennepin  County,  120  N.  W.  894,  895,  107 
Minn.  437. 

An  election  authorized  by  the  general 
council  of  a  city  of  the  fourth  class  to  sub- 
mit the  Question  of  whether  the  city  should 
issue  bonds  to  raise  money  for  the  erection 
of  common  school  buildings  was  not  held 
under  any  statutes  relating  to  common 
schools,  but  was  a  ''municipal  election"  held 
under  Ky.  St.  f  3490,  subsec.  34,  authorizing 
cities  of  the  fourth  class  to  issue  municipal 
bonds  for  municipal  purposes,  and  providing 
that  the  dty  council,  if  they  deem  it  neces- 
sary to  incur  a  debt,  shall  give  notice  of  an 
election  to  determine  whether  the  debt  shall 
be  incurred,  and,  if  two-thirds  of  the  quali- 
fied electors  vote  therefor,  shall  provide  by 
ordinance  for  creating  the  debt,  so  that  the 
election  was  properly  held  by  secret  ballot,  aa 


provided  by  the  Constitution,  even  if  elections 
relating  to  common  public  schools  must  be 
held  viva  voce.  Frost  v.  Central  City,  120 
S.  W.  367,  368,  134  Ky.  434. 

MUNICIPAIi  FUNCTION 

Const,  art.  11,  {  13,  providing  that  the 
Legislature  shall  not  delegate  to  any  as- 
sociation or  individual  power  to  perform  auy 
"municipal  function,"  has  no  application  to 
St  1899,  p.  358,  c.  247,  permitting  territory 
to  be  annexed  to  towns  at  the  discretion  of 
the  inhabitants,  nor  does  it  effect  the  valid- 
ity thereof,  for  "the  fixing  of  the  boundaries 
of  the  territory  to  be  annexed  is  in  no  sense 
of  the  words  a  'municipal  function.' "  There 
is  no  constitutional  provision  that  intimates 
that  this  .power  can  be  conferred  only  on 
some  legislative  body,  and  not  upon  the  elec- 
tors of  the  locality  to  be  affected,  and,  in  the 
absence  of  such  a  provision,  the  question  as 
to  whether  it  shall  be  given  to  the  one  or 
the  other  is  purely  one  of  policy,  upon  which 
the  determination  of  the  Legislature  is  con- 
clusive. People  V.  Town  of  Ontario,  84  Pac. 
205-208, 148  Cal.  625. 

Laws  1905,  p.  275,  c.  163,  creating  a 
board,  to  be  known  as  the  state  capitol  com- 
mission, for  the  purpose  of  procuring  the 
erection  of  a  capitol  building,  and  author- 
izing the  commission  to  procure  the  erection 
of  a  building,  adopt  plans  and  specifica- 
tions, etc.,  is  not  in  conflict  with  Const,  art. 
3,  i  26,  declaring  that  the  Legislature  shall 
not  delegate  to  any  special  commission  power 
to  perform  any  "municipal  function";  the 
erection  of  a  capitol  building  not  being  a 
"municipal  function,"  which  in  such  case  is 
restricted  to  the  affairs  of  cities  and  towns. 
Davenport  v.  El  rod,  107  N.  W.  833,  834,  20 
S.  D.  567. 

IffUNICIPAIi  CK>VERNMENT 

"  'Municipal  governments*  are  entities 
distinct  from  the  state  government,  incur- 
ring liabilities  of  their  own,  in  no  way  bind- 
ing upon  the  state,  and  acquiring  rights  and 
property  in  which  the  state  has  no  property 
interest.  Except  where  the  law  makes  the 
municipal  government  an  agent  for  the  state 
in  collecting  the  state's  taxes,  or  in  discharg- 
ing some  other  state  function,  there  is  no 
relation  between  the  one  and  the  other  of 
principal  and  agent,  as  that  relation  is  usual- 
ly understood  in  the  law.  The  state  may, 
through  its  legislative  branch,  confer  upon, 
and  withdraw  from,  the  counties  and  cities 
power  of  taxation.  But,  when  the  power 
thus  conferred  is  for  the  benefit  of  the  local 
community  in  which  it  is  to  be  exercised,  its 
exercise  is  not  by  agent  for  a  principal.  It 
is  by  a  quasi  independent  government  for  the 
benefit  of  the  people  within  its  limits."  Bank 
of  Kentucky  v.  Commonwealth  (Ky.)  94  S. 
W.  620,  621  (quoting  and  adopting  definition 
in  Northern  Bank  of  Kentucky  ▼.  Stone,  88 
Fed.  413). 
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nUmOIPAI.  INDEBTEDNESS 

An  Indebtedness  created  by  bonds  for  a 
street  improvement  as  authorized  by  stat- 
ute, allowing  a  city  to  order  the  original 
construction  of  a  dty  improvement  at  the 
cost  of  abutting  owners,  and  to  issue  10- 
year  bonds  against  the  property  not  paying 
in  cash,  Is  not  a  "municipal  indebtedness" 
within  the  Constitution,  limiting  municipal 
indebtedness.  Guitfoyle*s  Ez'r  v.  City  of 
Maysvllle,  112  S.  W.  666,  667,  129  Ky.  532. 

MUMlOlPAIt  LATXT 

"Municipal  law"  Is  a  rule  of  civil  con- 
duct prescribed  by  the  supreme  power  of  a 
state.  That  definition  is  a  part  of  Sir  Wil- 
liam Blackstone's,  which  adds,  commanding 
what  is  right,  and  prohibiting  what  Is  wrong. 
Merchants'  Exchange  of  St  Louis  v.  Knott, 
111  S.  W.  566,  571,  212  Mo.  616  (citing  1 
Kent,  ComuL  447). 

MUNICIPAXi  LEGISLATION 

The  only  acts  of  a  dty  council  subject 
to  the  referendum  by  Const,  art  4,  §  la,  re- 
serving the  referendum  as  to  '^municipal 
legislation,"  are  such  as  come  within  the  term 
"municipal  legislation";  and  such  legislation 
must  be  considered  in  the  sense  of  laws  of 
general  amplication,  and  does  not  include 
transient  orders  to  a  particular  person,  and 
the  latter  may  be  adopted  without  reference 
to  the  referendum.  Long  y.  Olty  of  Port- 
land, d8  Pac.  1111,  1112,  53  Or.  92. 

To  understand  the  signification  of  the 
words  "municipal  legislation,''  as  used  in 
Const,  art  11,  {  2,  prohibiting  the  Legisla- 
ture from  amending  the  charters  of  cities 
and  towns,  the  right  of  which  is  reserved  to 
the  voters  thereof,  and  article  4  providing 
that  the  referendum  may  be  demanded  by 
the  people,  which  power  is  reserved  to  the 
legal  voters  of  every  municipality  and  dis- 
trict, as  to  all  local,  special,  and  municipal 
legislation  of  every  character  in  and  for 
their  respective  municipalities  and  districts, 
requires  an  interpretation  of  the  term  "lo- 
cal and  special  legislation,"  the  right  to  for- 
mulate rules  in  relation  to  which  is  implied- 
ly denied  to  cities  and  towns,  on  the  prin- 
ciple that  the  expression  of  one  thing  is  the 
exclusion  of  another.  The  qualifying  words 
"local"  and  "special"  are  synonymous,  and, 
in  the  sense  in  which  they  are  used,  mean 
any  enactment  that  is  plainly  intended  to 
affect  a  particular  person  or  thing  or  to  be 
in  effect  in  some  specified  locality  only. 
The  words  "mimicipality"  and  "district"  are 
evidently  expressions  of  equivalent  import, 
for  a  district  legally  created  from  a  desig- 
nated part  of  the  state  and  organized  to 
promote  the  convenience  of  the  public  at 
large  is  a  "municipal  corporation."  The  au- 
thority of  such  a  corporation  has  been  here- 
tofore derived  from  an  act  of  the  legislative 
assembly  creating  it,  and,  as  such  statute  is 
applicable  to  and  enforceable  in  a  part  of 


the  state  only,  it  is  a  local  or  special  law. 
The  change  in  the  organic  law  deprives  the 
legislative  assembly  of  all  authority  to  en- 
act, amend,  or  repeal  any  charter  of  a  town, 
the  legal  voters  of  which  reserve  to  theni- 
selves  the  exercise  of  all  such  power,  ex- 
cept the  right  of  repeal,  and  it  was  evident- 
ly the  iQtention  of  the  framers  of  such  con- 
stitutional provision,  and  also  the  people  wtio 
ratified  it,  to  vest  an  incorporated  city  or 
town  with  authority  to  provide  the  manner 
of  exercisiag  the  initiative  and  referendum 
powers  as  to  amendments  of  a  charter,  whidi 
change  is  reasonably  within  the  term  of  "mu- 
nicipal legislation."  Acme  Dairy  Co.  v.  City 
of  Astoria,  90  Pac.  158,  164»  49  Or.  620. 

MUNICIPAL  OFFENSE 

As  crime,  see  Grime. 

mrmoiPAXi  office 

A  'Milage,"  as'  defined  in  the  statute  on 
elections  (Rev.  Laws  1905,  $  154),  is  a  munic- 
ipality, and  an  ofl^ce  therein  is  a  "municipal 
oflSce,"  within  section  336.  State  ex  reL 
Village  of  Excelsior  v.  District  Court  of 
Hennepin  County,  120  N.  W.  894,  895,  107 
Minn.  437. 

MUmCIPAIi  OFFICER 

See,  also.  City  Officer. 

In  the  broad  sense  "municipal  officers" 
include  all  local  elective  or  appointive  offi- 
cers. Uvalde  Asphalt  Paving  Co.  v.  City  of 
New  York,  134  N.  Y,  Supp*  50,  52,  149  App. 
Div.  491. 

The  mayor  and  aldermen  constitute  the 
"municipal  officers  of  a  city,"  under  Rev.  St 
1903,  c.  1,  f  6.  par.  25.  Huntington  v.  City 
of  Calais,  73  Aa  829,  830,  105  Me.  144. 

The  term  "municipal  officer,"  as  used  in 
Const  art  16,  |  6,  limiting  the  terms  of  of- 
fice to  two  years,  means  "dty  officers."  State 
ex  reL  Quintin  t.  Edwards,  99  Pac.  940,  Mt 
38  Mont  250  (citing  5  Words  and  Phrases, 
p.  4618). 


Serjeant  at  arats  of  eoimoil 

"The  distinction  is  plainly  taken  be- 
tween a  person  acting  as  a  'servant*  or  'em- 
ploy6,'  who  does  not  discharge  independent 
duties  but  acts  by  the  direction  of  others, 
and  an  'officer*  empowered  to  act  in  the  (U^ 
charge  of  a  duty  or  legal  authority  in  ot&- 
cial  life."  Where  a  fireman,  wrongfully  di^ 
charged  from  the  fire  department  of  the  city 
of  New  York,  pending  reinstatement  accept- 
ed a  position  as  sergeant  at  arms  to  tbe 
council  of  the  municipal  assembly,  he  was  t 
mere  "employ^"  of  the  city,  and  not  an  "of* 
ficer,"  within  New  York  City  Charter  (Law* 
1897,  p.  543,  c.  378,  §  1549),  prohlMting  "nni- 
nicipal  officers"  from  holding  two  offices. 
Padden  v.  City  of  New  York,  92  N.  Y.  Supp. 
926,  928,  45  Misc.  R^.  517  (quoting  and 
adopting  definition  in  Olmstead  v.  dty  of 
New  York,  42  N.  Y.  Super.  Ct  481«  and  cit- 
ing People  y.  Murray,  73  N«  Y«  53Q. 
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Judge 

Judges  of  city  courts,  organized  by  Rev. 
St.  1899,  c.  37,  §  240,  are  municipal  officers, 
within  Const  art  9,  §  11,  providing  that 
tbe  fees,  salary,  or  compensation  of  no  mu- 
nicipal officer  elected  or  appointed  for  a  def- 
inite term  shall  be  increased  or  diminished 
during  the  term.  Wolf  v.  Hope,  70  N.  B. 
1082,  1087,  210  111.  50. 

Polioenuui 

A  policeman  is  not  strictly  a  state  officer, 
nor  is  he  a  "municipal  officer"  or  servant  of 
a  dty  In  which  his  duties  are  to  be  i)erform- 
ed,  and  is  therefore  not  within  Const,  art 
16,  §  6,  limiting  the  terms  of  office  of  munic- 
ipal officers  to  two  years.  -  State  ex  rel. 
Qulntin  v.  Edwards,  99  Pac.  940,  046,  38 
Mont  250. 

A  private  policeman  or  watchman  em- 
ployed by  a  private  corporation,  who  is  paid 
by  the  corporation  and  who  may  be  discharg- 
ed by  it,  is  not  a  municipal  officer,  so  as 
to  make  his  wages  exempt  from  garnish- 
ment notwithstanding  the  fact  that  he  was 
empowered  to  make  arrests  and  subject  to 
the  supervision  and  control  of  the  city  police 
department.  Tabb  v.  Mallette,  47  S.  B.  587, 
588,  120  Ga.  97,  102  Am.  St  Rep.  78. 

State  officer  dietinsnlslied 

The  distinction  between  ''state  officers" 
and  "municipal  officers"  is  that  the  duties  of 
the  former  concern  the  state  at  large  and 
the  general  public,  although  exercised  with- 
in definite  territorial  limits,  while  the  func- 
tions of  the  latter  relate  to  a  particular  com- 
manity.  Ex  parte  (Corliss,  114  N.  W.  962, 
968,  16  N.  D.  470. 

MtnncIPAI.  OBDINANOE  . 

See  Ordinance. 
As  statute,  see  Statute. 
Violation    of    ordinance   as   crime,    see 
Crime. 

MUNICIPAIi  PROPERTY 

As  private  property,  see  Private  Prop- 
erty. 

A  tax  legally  imposed  by  a  municipali- 
ty is  •'municipal  property"  of  which  the 
municipality  cannot  be  deprived  without  due 
process  of  law.  Harris  v.  Steams,  97  N.  W. 
361,  363,  17  S.  D.  439. 

MUKIGIPAIi  PURPOSES 

See  Ck>rporation  for  Municipal  Purposes. 

The  erection  of  a  school  building  was  a 
"mnnidpal  purpose"  for  which  the  city  was 
anthorized  to  issue  bonds.  Frost  v.  Central 
Clt5%  120  S.  W.  367,  368,  134  Ky.  434. 

Acts  Ala.  1894-95,  p.  593,  entitled  "An 
act  to  amend  an  act  entitled  an  act  to  incor- 
porate the  city  of  Columbia,"  etc.,  provides 
(section  29)  for  the  construction  of  a  bridge 
across  the  Chattahoochle  river,  and  author- 
izes the  issue  of  bonds  therefor.    Held  that, 
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since  the  river  constitutes  the  south  and  east- 
boundary  of  the  city,  as  declared  in  its 
amended  charter,  the  construction  of  a 
bridge  across  the  river  was  a  "municipal  pur- 
pose," and  hence  the  authority  for  the  bond 
issue  was  valid  and  within  the  title  to  the 
act  City  of  Columbia  v.  Chicago  Titie  & 
Trust  Co.,  200  Fed.  569,  571,  119  C.  C.  A.  49. 

Under  a  charter  authorizing  a  city  to  in- 
cur indebtedness  for  "municipal  purposes," 
the  furnishing  of  water  for  street  sprinkling, 
for  use  In  public  buildings,  etc.,  is  a  mu- 
nicipal purpose.  City  of  Winchester  v.  Win- 
chester Waterworks  Co.,  148  S.  W.  1,  6,  149 
Ky.  177. 

The  acquisition  of  parks  Is,  without  any 

express    words    of    authorization,    included 

whenever  a  grant  of  power  is  conferred  to 

acquire  property  for  "municipal  purposes." 

City  of  Oakland  v.  Thompson,  91  Pac.  387, 

388,  151  Cal.  572. 

» 

An  ordinance  of  a  town  out  of  debt, 
levying  a  property  tax  for  "municipal  pur- 
poses" and  a  poll  tax  "for  said  purposes," 
sufficiently  specifies  the  purposes  for  which 
the  taxes  are  levied,  within  Const  §  180,  re- 
quiring an  ordinance  imposing  a  tax  to  speci- 
fy distinctly  the  purpose  for  which  the  same 
is  levied.  The  expression  "for  municipal 
purposes,"  in  the  ordinance,  is  the  same  in 
meaning  as  if  it  had  read  "for  ordinary  mu- 
nicipal purposes"  or  "for  carrying  on  the 
town  government  in  the  ordinary  routine." 
Town  of  Mt.  Pleasant  v.  EJversole  (Ky.)  96  S. 
W.  478,  479. 

Laws  1905,  p.  2096,  c.  737,  S  11,  provid- 
ing that  no  municipality  shall  build  and  op- 
erate for  other  than  "municipal  purposes" 
any  systems  for  furnishing  gas'  or  electricity 
for  lighting  purposes,  without  a  certificate  of 
authority  granted  by  the  state  gas  commis- 
sion, enacted  when  Laws  1897,  p.  438,  c.  414, 
authorizing  a  village  to  maintain  a  lighting 
system  for  lighting  its  streets  and  the 
private  buildings  of  Its  Inhabitants,  was  in 
force,  prohibits  a  village  from  erecting  a 
lighting  system  for  lifting  the  private 
buildings  of  its  inhabitants  unless  authority 
therefor  Is  granted  by  the  commission. 
Potsdam  Electric  Light  &  Power  Co.  v.  Vil- 
lage of  Potsdam,  97  N.  T.  Supp.  190,  192,  49 
Misc.  Rep.  18. 

Const,  art.  8,  §  8,  gives  the  Legislature 
power  to  establish  and  abolish  municipalities, 
to  provide  for  their  government,  to  prescribe 
their  jurisdiction  and  powers,  and  to  alter 
the  same.  Article  9,  §  5,  provides  that  the 
Legislature  shall  authorize  counties  or  Incor- 
porated cities  and  towns  to  impose  taxes  for 
county  and  municipal  purposes,  and  for  no 
other.  Article  12,  f  1,  provides  that  the  Leg- 
islature shall  Institute  a  uniform  system  of 
public  free  schools  and  provide  for  the  liber- 
al maintenance  thereof.  Section  10  requires 
the  Legislature  to  provide  for  the  division  of 
the  counties  into  convenient  school  districts, 
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and  for  the  levying  and  collecting  of  a  dis- 
trict school  tax  for  the  exclusive  use  of  piib« 
lie  free  schools  within  the  district.  Section 
11  provides  that  any  incorporated  town  or 
city  may  constitute  a  school  district,  and  the 
fund  raised  by  section  10  may  be  extended  in 
the  district  where  levied  for  building  or  re- 
pairing schoolhouses,  purchase  of  school  li- 
braries and  text-books,  etc.,  so  that  the  dis- 
tribution among  all  the  schools  of  the  dis- 
trict be  equitable.  Held,  that  the  power  giv- 
en the  Legislature  to  prescribe  the  "powers" 
of  municipalities  and  to  authorize  cities  and 
towns  to  assess  and  Impose  taxes  for  ''munic- 
ipal purposes"  does  not  authorize  the  giving 
to  municipalities,  as  such,  authority  to  issue 
bonds  and  levy  a  municipal  tax  to  pay  them, 
when  the  proceeds  are  to  be  used  to  erect 
school  houses  and  maintain  a  system  of  pub- 
lic education  in  the  municipality,  as  provided 
by  Laws  1899,  c.  4869,  §  37,  as  amended 
by  Laws  190Z.  c.  5817,  S  3.  Brown  v.  City 
of  Lakeland,  54  South.  716,  717,  61  Fla.  508. 

MUNICIPAI*  TBEASURY 

E^xpenses  of  municipal  treasury,  see  BiX- 
penses. 

MUNICIPAI*  TEAR 

The  "municipal  year*'  has  usually  been 
taken  to  be  the  political  year,  or  year  inter- 
vening between  the  taking  of  o£Bce  by  the  re- 
spective city  officers  elected  in  each  year.  So 
where  the  time  of  elections  was  fixed  as  the 
first  Tuesday  of  April  in  each  year,  and  as 
this  day  may  fall  on  the  first  or  any  day  up 
to  and  including  the  7th  day  of  the  month, 
the  municipal  year  may  vary  several  days 
in  length.  It  is  not  a  fixed  number  of  days 
or  weeks  or  months.  The  term  "municipal 
year,"  as  used  in  Comp.  St  1903,  c.  50,  {  25, 
providing  that  a  liquor  license  shall  expire 
on  the  last  Monday  of  the  "municipal  year," 
means  the  political  year.  Reusch  v.  City  of 
Uucoln,  112  N.  W.  377,  378,  78  Neb.  828. 

nUNICIPAIiITT 

See  Freeholder  of  the  Municipality. 

As  owner,  see  Owner. 

Improvement  of  municipality,  see  Im- 
provement. 

Other  municipalities,  see  Other. 

Private  powers  of  municipality,  see  Pri- 
vate Powers. 

"Municipalities"  are  statutory  creaturea 
Burke  v.  State,  119  N.  T.  Supp.  1089,  1099, 
64  Misc.  Rep.  558. 

"Municipalities"  are  but  mere  depart- 
ments or  agencies  of  the  state,  charged  with 
the  performance  of  duties  for  and  on  its  be- 
half, and  sul^Ject  always  to  its'  control. 
Straw  V.  Harris,  103  Pac.  777,  782,  54  Or. 
424. 

" 'Municipalities'  are  agencies  of  the 
commonwealth  created  by  the  sovereignty  of 
the  people."  Adams  v.  Oklahoma  City,  95 
Pac.  975,  979,  20  Okl.  519. 


A  "municipality"  is  merely  an  agoicy  in- 
stituted by  the  sovereign  for  the  purpose  of 
carrying  out  in  detail  the  objects  of  goven- 
ment,  essentially  a  revocable  agency,  subject 
to  legislative  control  "which  may  destroy  its 
very  existence  with  the  mere  breath  of  arbi- 
trary decision."  In  re  City  of  Pittsburg,  66 
Atl.  348,  352,  217  Pa.  227  (quoting  and  adopt- 
ing the  definition  in  City  of  Philadelphia  t. 
Fox,  64  Pa.  169). 


u 


'A  'municipality*  is  a  mere  political  sub- 
division of  the  state."  "It  is  a  public  corpo- 
ration having  for  its  object  the  administra- 
tion of  a  portion  of  the  powers  of  the  goyem- 
ment  delegated  to  it  for  that  purpose."  Pcd- 
ick  V.  Foster,  58  S.  E.  773,  775,  129  Ga.  217, 
12  L.  R.  A.  (N.  S.)  1159,  12  Ann.  Cas.  346. 

A  "municipality"  is  an  arm  of  the  state, 
an  effluence  from  its  sovereignty,  and  is  an 
instrumentality  by  which  the  state  seeks  to 
give  its  citizens  the  best  government  possi- 
ble; hence  a  municipal  waterworks  system  Is 
of  a  governmental  and  public  nature,  and  is 
exempt  from  taxation.  Commonwealth  r. 
City  of  Covington,  107  S.  W.  231,  232. 128  Ky. 
36,  14  L.  R.  A.  (N.  S.)  1214. 

The  word  "municipality,"  as  used  before 
the  independence  of  Texas,  comprehended  not 
only  the  town  but  certain  adjacent  counti?', 
and  the  square  set  apart  for  municipal  build- 
ings was  granted  for  the  use  of  the  people 
of  the  whole  district,  municipality,  or  pre- 
cinct, and  was  not  granted  to  the  central  or 
capitol  town  alone.  City  of  Victoria  v.  Vic- 
toria County  (Tex.)  94  S.  W.  368,  371. 

The  term  "municipality"  has  sometiines 
been  limited  by  definition  to  include  munic- 
ipal corporation  in  the  proper  and  strict 
sense.  But  the  term  is  also  used  by  good 
authority  in  a  broader  sense  to  include  pub- 
lic and  political  corporations  which  are  not 
strictly  municipal.  Hanson  v.  City  of  Cres- 
co,  109  N.  W.  1109,  1112,  132  Iowa,  533  (cit- 
ing 5  Words  and  Phrases,  p.  4630). 

As  used  in  Const,  art  4,  providing  that 
the  referendum  may  be  demanded  by  tbe 
people,  which  power  is  reserved  to  the  legal 
voters  of  every  "municipality"  and  district 
as  to  all  local,  special,  and  municipal  legis- 
lation of  every  character  in  and  for  their 
respective  municipalities  and  districts,  tbe 
words  "municipality"  and  "district"  are  evi- 
dently expressions  of  equivalent  import,  for 
a  district  legally  created  from  a  designated 
part  of  the  state  and  organized  to  promote 
the  convenience  of  the  public  at  large  is  a 
municipal  corporation.  The  authority  of 
such  a  corporation  has  been  heretofore  de- 
rived from  an  act  of  the  legislative  assembly 
creating  it,  and,  as  such  statute  is  applicable 
to  and  enforceable  in  a  part  of  the  state  only, 
it  is  a  local  or  special  law.  Acme  Dairy  Ca 
v.  City  of  Astoria,  90  Pac  153,  154,  49  Or. 
520. 
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Connty 

A  county  is  within  Const  art  4,  ^  la,  re- 
seMng  the  inltiatlye  and  referendum  powers 
to  the  voters  of  every  municipality  and  dis- 
trict, and  the  people  of  the  several  counties 
are  authorized,  by  article  9,  |  la,  to  regulate 
taxation  and  exemptions  within  their  several 
counties,  as  provided  by  article  4,  §  la,  in  a 
maimer  subservient  to  any  general  law  which 
may  be  enacted,  though  the  word  "district," 
as  used  in  article  4^  |  la,  has  a  broader  sig- 
nification than  "county,"  and  may  designate 
a  territory  comprising  more  than  a  county, 
«r  containing  less  area.  Schubel  ▼.  Olcott, 
120  Pac.  375,  370,  60  Or.  503. 

The  original  meaning  of  a  "municipality" 
was  a  "free  town  under  the  Roman  E^mpire, 
with  powers  of  local  self-government."  Its 
precise  use  now  would  confine  it  to  subordi- 
nate subdivisions  of  the  state  having  powers 
ot  local  self-government.  Dillon,  however, 
points  out  in  the  same  section,  after  stating 
the  proper  slgniAcation  of  the  word:  "But 
sometimes  it  is  used  in  a  broader  sense  that 
includes  also  public  or  quasi  corporations,  the 
priodpal  purpose  of  whose  creation  is  as 
an  instrumentality  of  the  state,  and  not  for 
the  regulation  of  the  local  and  special  affairs 
of  a  compact  community."  Act  March  30, 
1882  (P.  L.  p.  369;  Gen.  St.  p.  2078),  provid- 
ing for  Hens  for  persons  doing  labor  or  fur- 
nishing materials  under  any  contract  for  a 
public  Improvement  made  with  any  city, 
town,  tovmship,  or  other  mxmlcipality  author- 
ized by  law  to  make  contracts  for  public 
improvements,  applies  to  contracts  with  coun- 
ties for  public  improvements.  Union  Stone 
Co.  V.  Board  of  Chosen  Freeholders  of  Hud- 
son County,  65  Ati.  466,  469,  71  N.  J.  Eq.  657 
(citing  1  DIU.  Mun.  Corp.  [4th  Ed.]  p.  39, 
I  20). 

Act  March  30,  1892  (P.  L.  p.  369;  2  Gen. 
St.  p.  2078),  provides  that  any  person  who, 
pursuant  to  the  terms  of  a  contract  for  any 
public  improvement  in  any  city,  town,  town- 
ship, or  other  "municipality,"  within  the 
state,  authorized  by  law  to  contract  for  such 
Improvement,  shall  perform  labor  or  fur- 
nish materials  for  the  completion  of  such 
contract,  shall  have  a  lien  on  the  moneys 
due  under  the  contract.  Held  that,  where  a 
county  let  a  contract  for  the  construction  of 
a  county  courthouse,  the  county  was  a  "mu- 
nicipality," within  such  act.  Herman  & 
Grace  ▼.  Board  of  Ohosen  Freeholders  of 
Essex  County,  64  AtL  742,  71  N.  J.  Bq.  541. 

School  dlstiiot 

A  special  school  district  is  not  within 
the  constitutional  provision  declaring  that  no 
county,  city,  town,  or  "municipality"  shall 
issue  any  interest  bearing  evidence  of  in- 
debtedness. All  corporations  intended  as 
agencies  in  the  administration  of  dvil  gov- 
ernment are  public,  as  distinguished  from 
private^  corporations.  Cities  and  school  dis- 
tricts are   public  corporations.     Cities  are 


municipal  corporations,  while  school  districts 
and  counties,  properly  speaking,  are  not.  A 
municipality  is  a  corporation  having  the 
right  to  administer  local  government  as  a 
city  or  incorporated  town.  A  school  dis- 
trict is  merely  an  agency  of  state  with  lim- 
ited corporate  powers  belonging  to  a  class  of 
corporate  bodies  known  as  quasi  corporations. 
Schmutz  V.  Special  School  Dist.  of  City  of 
Little  Rock,  95  S.  W.  438,  439.  78  Ark.  118 
(citing  Memphis  Trust  Co.  v.  Board  of  Di- 
rectors of  St.  Francis  Levee  Dist,  62  S.  W. 
902,  69  Ark.  284;  1  Dill.  Mun.  Corp.  |  22). 

Townsl&ip 

Code  Supp.  1902,  {  2575,  provides  that 
when  a  controversy  arises  between  munic- 
ipalities or  boards  of  health  thereof  respect- 
ing the  location  of  pesthouses,  reference  shall 
be  made  to  the  president  of  the  state  board 
of  health,  who  shall  appoint  a  committee 
whose  order  in  the  premises  shall  be  final. 
Code,  I  394,  declares  each  county  to  be  a 
body  corporate  for  civil  and  political  pur- 
poses, and  gives  it  power  to  sue  and  be  sued 
and  other  corporate  powers.  A  township  is 
not  expressly  declared  to  be  a  body  corporate, 
and  has  no  right  to  sue  or  to  be  sued  and 
none  of  the  characteristics  of  a  corporation. 
Held,  that,  in  view  of  the  evident  legislative 
intention,  a  township  is  a  "municipality*' 
within  the  statute.  Hanson  v.  City  of  Cres- 
co,  109  N.  W.  1109,  1112,  182  Iowa,  538. 

Villase 

A  village,  as  defined  in  the  statute  on 
elections  (Bev.  Laws  1905, 1 154),  is  a  ''munic- 
ipality.*'* State  ex  rel.  Village  of  Excelsior  v. 
District  Court  of  Hennepin  County,  120  N. 
W.  894,  895,  107  Minn.  437. 

MURDER 

See  Assault  with  Intent  to  ComnUt  Mur- 
der;   Common-Law  Murder. 

Willful  Hiurder,  see  WUlful— Willfully. 

See,  also,  Express  Malice;  Intent  to  Kill ; 
Kill. 

The  word  "murder"  defines  the  crime  it- 
self, and  is  not  a  constituent  element  there- 
of. Hocker  v.  Commonwealth  (Ey.)  Ill  S. 
W.  676,  679. 

"Murder"  Is  an  unlawful  killing  with 
malice.  Cole  v.  State,  59  S.  B.  24,  26,  2  Ga. 
App.  734. 

"Murder"  la  the  unlawful  killing  of  a 
human  being  with  malice  aforethought  State 
V.  Tinkler,  a3  Pac.  830,  881,  72  Kan.  262; 
State  V.  Ireland,  83  Pac.  1036,  1038,  72  Kan. 
265;  State  v.  Wetter,  83  Pac.  341,  346,  11 
Idaho,  433;  State  v.  Abbott,  62  S.  EL  693,  64 
W.  Va.  411 ;  State  v.  Johnson  (Del.)  78  Atl. 
605,  2  Boyce,  49:  State  v.  Brown,  60  S.  B. 
945,  946,  79  S.  C.  390;  State  v.  Moore  (Del.) 
74  Ati.  1112,  1114,  1  Boyce,  142. 

Murder  is  the  unlawful  killing  of  a  hu- 
man creature  in  being  with  malice  afore- 
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thought,  either  express  or  Implied.  State  v. 
Pepe  (Del.)  76  Ati.  367,  369,  1  Boyce,  232; 
State  V.  Jackson  (Del.)  82  Atl.  824,  825;  State 
V.  Stockley  (Del.)  82  Ati.  1078,  1079;  State 
V.  Moore  (Del)  74  Atl.  1112,  U14,  1  Boyce, 
142. 

"Murder"  Is  the  killing  of  a  human  be- 
ing by  a  person  of  sound  memory  and  dis- 
cretion with  malice  aforethought,  either  ex- 
press or  implied.  State  v.  Mills  (Del.)  69 
Atl.  841,  842,  6  PennewUl.  497;  State  v.  Wil- 
son (Del.)  62  Atl.  227,  230,  5  Pennewill,  77; 
State  V.  Di  Gugllelmo  (Del.)  55  Atl.  350,  351, 
4  Pennewill,  336;  Smith  v.  State,  55  S.  B. 
475,  126  Ga.  544  (quoting  and  adopting  the 
definition  in  Pen.  Code  1895,  §  60.) 

"Murder^  is  the  unlawful  killing  of  a 
human  creature  with  malice  aforethought, 
either  express  or  implied,  and  is  of  the  first 
or  second  degree,  as  the  malice  is  express  or 
implied.  State  v.  De  Paolo  (Del.)  84  Atl.  213, 
214. 

"  'Murder,'  at  common  law,  was  commit- 
ted when  a  person  of  sound  mind  and  dis- 
cretion unlawfully  killed  any  reasonable  crea- 
ture in  being,  in  .the  peace  of  the  sovereign, 
with  malice  aforethought,  either  expressed  or 
implied.  According  to  this  rule,  if  one  feloni- 
ously and  with  malice  aforethought  wounded 
another,  from  which  wound  death  ensued 
within  a  year  and  a  day,  it  was  murder,  un- 
less excuse  or  justification  was  shown.  Un- 
der our  statute,  such  act  would  not  consti- 
tute an  element  of  murder,  unless  perpetrat- 
ed with  a  premeditated  design,  to  effect  the 
death  of  the  person  killed  or  of  some  other 
person,  but  would  be  embraced  within  some 
one  of  the  lower  degrees  of  homicide."  Mor- 
ris V.  Territory,  99  Pac.  760,  767,  1  Okl.  Or. 
617  (quoting  with  approval  from  Jewell  v. 
Territory,  4  Okl.  53,  43  Pac.  1075). 

Under  a  statute  defining  "murder"  as  the 
unlawful  killing  of  a  human  being,  an  indict- 
ment charging  that  the  act  was  done  "felo- 
niously," and  which  omits  the  word  "unlaw- 
fully," is  sufficient,  as  the  word  "feloniously" 
Includes  that  which  would  be  charged  by  the 
use  of  the  word  "unlawfully."  People  v.  St 
Clair,  91  N.  E.  573,  244  111.  444. 

"Murder"  is  the  unlawful,  willful,  and 
felonious  killing  of  another  with  malice  afore- 
thought, not  in  the  necessary  or  apparently 
necessary  self-defense  of  the  slayer.  Com- 
monwealth V.  Mosser,  118  S.  W.  915,  133  Ky. 
609. 

If  the  killing  by  a  defendant  or  his  aid- 
ing or  abetting  of  the  killing  by  another  was 
done  with  malice  unlawfully  and  willfully 
in  sudden  affray,  it  was  murder.  Watkins 
V.  Commonwealth,  97  S.  W.  740,  742,  123  Ky. 
817. 

As  expressly  defined  by  Pen.  Code,  §  187, 
"murder"  is  the  "unlawful  killing  of  a  human 
being  with  malice  aforethought."  People  v. 
Frank,  83  Pac  578,  579,  2  CaL  App.  283. 


By  Pen.  Code,  f  350,  "murder"  Is  the  on- 
lawful  killing  of  a  htunan  being  with  malice 
aforethought  State  v.  Hliboka,  78  Paa  965, 
31  Mont  455,  8  Ann.  Cas.  934. 

Bev.  St  1887,  §  6560,  defines  "murder^ 
as  the  unlawful  killing  of  a  human  being 
with  malice  aforethought  State  v.  Phinney. 
89  Pac.  634,  13  Idaho,  307,  12  L.  B.  A.  (N.  S.) 
935,  12  Ann.  Cas.  1079. 

An  information  charging  that  accused 
unlawfully,  feloniously,  willfully,  premeditat- 
edly,  deliberately,  and  of  his  malice  afore- 
thought shot  and  killed  decedent,  a  human 
being,  sufficiently  charges  mnrder  as  defined 
by  Bev.  Codes,  {  8290,  defining  murder  as  the 
unlawful  killing  of  a  human  being  with 
malice  aforethought  State  v.  Crean,  114  Pac. 
603,  605,  43  Mont  47,  Ann.  Cas.  1912C,  424. 

An  information  alleging  that  accused  on 
a  specified  date  did  willfully,  unlawfully,  and 
felonioualiy  and  with  malice  aforethougbt 
assault  S.,  with  intent  tuen  and  there  to  kill 
and  murder  her,  was  not  fatally  defective  for 
failure  to  allege  that  S.  was  a  human  being, 
the  term  "murder"  being  defined  as  the  un- 
lawful killing  of  a  human  being  with  malice 
aforethought,  under  Pen.  Code,  {  950,  sabd. 
2,  providing  that  an  information  shall  con- 
tain a  statement  of  the  acts  constituting  the 
offense  in  ordinary  and  concise  language,  and 
in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  \s  in- 
tended. People  V.  Vaughn,  111  Pac.  620.  622, 
14  CaL  App.  201. 

"Murder*'  in  this  state  Is  the  unla^-ftil 
killing  of  a  human  being  with  malice  afore- 
thought Allegations  sufficient  for  a  coninH»n 
law  indictment  are  sufficient  for  an  informa- 
tion under  the  statute  defining  murder  as 
above.  State  v.  McGowan,  93  Pac  552,  ^. 
36  Mont  422  (citing  Territory  v.  Stears,  2 
Mont  324;  State  v.  Lu  Sing,  85  Pac.  521,  34 
Mont  31). 

Where  the  act  of  killing  another  is  done 
willfully,  feloniously,  and  with  malice  afore- 
thought accused  is  guilty  of  murder.  Combs 
V.  Commonwealth  (Ky.)  112  S.  W.  658,  650 

A  deliberate  killing  committed  In  t^ 
venge  for  an  injury  infiicted  In  the  past,  ei- 
ther near  or  remote,  is  "murder."  Ex  parte 
Fraley,  109  Pac.  295,  297,  3  Okl.  Or.  719,  139 
Am.  St  Bep.  988. 

"The  word  *murder*  is  a  legal  and  tedi- 
nical  term  and  implies  something  more  than 
mere  killing,  though  it  includes  all  the  ele- 
ments of  the  latter  word,  but  there  la  nothing 
technical  about  the  word  *klll.'  It  means  to 
deprive  of  life;  to  put  to  death;  to  slay.* 
An  allegation  that  defendant  did  "kUl  and 
murder"  the  deceased  is  a  suffldent  allega- 
tion that  the  latter  died.  State  ▼.  Sly,  ^ 
Pac.  1125,  1127,  11  Idaho,  lia 

Homicide  is  "murder"  when  perpetrate^i 
without  authority  of  law  and  with  a  pn»- 
meditated  design  to  effect  the  death  of  tbe 
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person  killed.     Baysinger  ▼.   Territory,   82 
Pac  728.  730,  16  Okl.  38e. 

"All  voluntary  felonious  homicide,  with- 
out a  provocation,  Is  undoubtedly  'murder/  " 
The  presumption  of  murder  arises  from  proof 
of  voluntary  homicide,  and,  when  the  killing 
is  admitted  or  proved,  the  burden  of  proof 
is  thenceforth  on  the  defendant  to  excuse  or 
justify  his  act.  Rutherford  v.  Foster,  125 
Fed.  187,  190,  60  'C.  C.  A.  129  (quoting  and 
adopting  definition  In  Fost.  Crown  Law,  p. 
313). 

"Murder"  Is  distlnguiahable  from  every 
other  species  of  homicide  by  the  absence  of 
circamstances  which  reduce  the  offense  to 
negligent  homicide  or  manslaughter,  or  which 
excuse  or  Justify  the  homicide.  Jones  v. 
State,  96  a  W.  930,  931,  50  Tex.  Cr.  R.  329. 

The  crime  of  "murder"  includes  the  les- 
ser crimes  of  second  degree  murder  and  man- 
Blanghter.  State  v.  Pepoon,  114  Pac.  449. 
451,  62  Wash.  635. 

Under  a  statute  providing  that  where 
an  involuntary  killing  happens  in  the  com- 
mission of  an  unlawful  attack,  which,  in  its 
consequences,  naturally  tends  to  destroy  the 
life  of  a  human  being,  or  is  committed  in 
the  prosecution  of  a  riotous  intent,  or  of  a 
crime  punishable  by  death  or  confinement  in 
the  penitentiary,  the  offense  shall  be  deemed 
"murder,"  one  indicted  for  murder  may  be 
convicted  of  Involuntary  manslaughter,  where 
the  evidence  on  the  part  of  the  state  would 
authorize  a  verdict  of  murder.  Ghatman  v. 
State,  65  S.  E.  360,  6  Ga.  App.  564. 

In  view  of  Pen.  Code  1901,  S  172,  defin- 
ing "murder"  as  the  unlawful  killing  of  a 
human  being  with  malice  aforethought,  an 
indictment  sufiiciently  charges  murder  by  al- 
leging facts  showing  the  unlawful  killing  of 
a  human  being  with  malice  aforethought, 
without  alleging  facts  bringing  it  within  one 
of  the  statutory  degrees  of  murder;  it  being 
for  the  jury  to  determine  the  degree.  Wil- 
Uams  V.  Territory,  114  Pac.  656,  13  Ariz.  306. 

"Murder,"  as  defined  in  Pen.  CJode,  §  187, 
declaring  that  "murder  is  the  unlawful  kill- 
ing of  a  human  being  with  malice  afore- 
thought," Includes  murder  in  the  first  degree 
and  murder  in  the  second  degree.  People  v. 
Ung  Ting  Bow,  75  Pac.  899,  142  CaL  341  (cit- 
ing People  V.  De  la  Cour  Soto,  63  Cal.  166). 

One  is  guilty  of  murder  who  by  felonious- 
ly severing  another's  blood  vessel  causes  him 
to  bleed  to  death,  where  through  want  of 
assistance  decedent  is  unable  to  prevent  ex- 
cessive loss  of  blood.  Rigsby  v.  State,  91 
N.  E.  925.  927,  174  Ind.  284. 

An  information  in  eiztradition  proceed- 
ings charging  accused  with  "assault  with  in- 
tent to  kill  and  murder"  sufilclently  brings 
the  offense  within  article  10  of  the  treaty 
with  Great  Britain,  authorizing  extradition 
of  persons  charged  with  "assault  with  intent 
to  commit  murder."    An  assault  with  intent 


to  kill  and  murder  is  practically  the  same  as 
an  assault  with  Intent  to  commit  murder, 
though  the  words  "to  kill"  do  not  necessarily 
imply  more  than  the  destruction  of  life, 
whlcdi  may  have  been  caused  without  guilt, 
while  to  commit  murder  Implies  killing  with 
malice  aforethought  But  the  use  of  the  word 
"kill"  In  the  conjunctive  with  "murder" 
shows  that  it  was  intended  to  charge  the  com- 
mission of  the  crime  of  assault  with  Intent 
to  kill  with  malice  aforethought.  United 
States  V.  Plaza,  133  Fed.  998,  999. 

In  view  of  Pen.  Code  1901,  |  172,  defin- 
ing murder  as  the  unlawful  killing  of  a 
human  being  with  malice  aforethought,  an 
indictment  charging  that  accused  unlawfully, 
willfully,  feloniously,  and  of  his  deliberately 
premeditated  malice  aforethought  made  an 
assault  with  a  loaded  revolver  upon  R.,  "a 
human  being,  with  the  Intent,  then  and  there, 
willfully,  unlawfully,  feloniously,  and  of  his 
deliberately  premeditated  malice  aforethought 
to  kill  and  murder  him,  the  said  R.,"  suffi- 
ciently alleged  the  crime  of  assault  with  In- 
tent to  murder.  Williams  v.  Territory,  114 
Pac.  556,  13  Ariz.  306. 

Under  Pen.  Ck)de,  U  187,  188,  defining 
murder  as  the  unlawful  killing  of  a  human 
being  with  malice  aforethought,  and  defining 
murder  in  the  first  and  second  degrees,  and 
section  192,  defining  manslaughter  as  the  un- 
lawful killing  of  a  human  being  without  mal- 
ice, and  dividing  manslaughter  into  volun- 
tary and  involuntary  manslaughter,  and  sec- 
tion 274,  making  it  a  felony  to  perform  a 
criminal  abortion,  an  unlawful  killing  with 
malice  aforethought  is  "murder,"  and  is  also 
"manslaughter,"  because  It  is  the  unlawful 
killing  of  a  human  being,  though  it  cannot  be 
logically  classed  as  voluntary  or  Involuntary 
manslaughter,  and  under  a  charge  of  murder 
by  attempting  a  criminal  abortion,  a  verdict 
of  manslaughter  may  be  returned.  People  v. 
Huntington,  97  Pac.  760,  762,  8  CaL  App.  612. 

Under  Pen.  Code,  §§  242,  246,  254,  declar- 
ing that  a  homicide  is  either  murder,  man- 
slaughter, excusable  homicide,  or  justifiable 
homicide,  that  homicide  is  "murder,"  when 
perpetrated  with  a  premeditated  design  to 
effect  the  death  of  the  person  killed,  and  that 
homicide  is  "manslaughter,"  when  perpetrat- 
ed without  a  design  to  effect  death,  and  in 
heat  of  passion,  etc.,  and  Code  Cr.  Proc.  { 
409,  authorizing  a  conviction  of  any  offense 
necessarily  included  in  the  offense  charged, 
the  Jury  may  find  accused  guilty  of  man- 
slaughter in  the  first  degree  under  an  in- 
dictment charging  murder.  State  v.  Stum- 
baugh,  132  N.  W.  666,  668,  28  S.  D.  50. 

An  indictment  which  shows  that  the 
homicide  complained  of  is  the  result  of  a 
pemeditated  design  to  effect  the  death  of  the 
person  killed,  and  is  without  authority  of 
law,  sufliciently  alleges  "murder."  Cavett  v. 
Territory,  98  Pac.  890,  893,  1  Okl.  Cr.  493.  . 
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Under  2  Wilson's  Rev.  &  Ann.  St.  1903,  { 
2167,  defining  "murder"  as  "homicide  when 
perpetrated  without  authority/  of  law  and 
with  a  premeditated  design  to  effect  the  death 
of  the  person  killed,  or  of  any  other  human 
being,"  a  killing  of  a  human  being,  perpetrat- 
ed without  authority  of  law  and  with  a  pre- 
meditated design  to  effect  the  death  of  the 
person  killed,  is  **murder."  Walcher  v.  Ter- 
ritory, 90  Pac.  887,  888,  18  Okl.  528. 

"Murder"  must  be  committed  by  an  act 
applied  to  or  affecting  the  person  either  di- 
rectly, as  by  inflicting  a  wound,  or  indirect- 
ly, as  by  exposing  the  person  to  a  deadly 
agency  or  influence,  from  which  death  ensues, 
and  the  working  upon  the  fancy  of  another, 
or  treating  him  harshly  or  unkindly,  by  which 
he  dies  of  fear  or  grief,  would  not  constitute 
this  offense.  State  t.  McGowan,  93  Pac.  552, 
554,  36  Mont  422  (citing  Commonwealth  v. 
Webster,  5  Cush.  [59  Mass.]  295,  52  Am.  Dec. 
711 ;  State  v.  Turner  [Ohio]  Wright,  20). 

If  a  man  shoots  at  another  with  the  in- 
tention of  killing  him  (and  such  killing  if 
consummated  would  be  murder),  and  kills  a 
bystander  or  another,  he  is  guilty  of  the  mur- 
der of  the  person  killed,  whether  the  killing 
of  the  latter  was  due  to  a  mistake  as  to  his 
or  her  identity,  or  to  recklessness  in  the  aim 
of  the  one  doing  the  killing.  United  States 
V.  Hart,  162  Fed.  192, 197. 

Where  one  shoots  with  Intent  to  kill  an 
intended  victim,  it  is  immaterial,  on  a  prose- 
cution for  killing  a  different  person,  whether 
he  saw  the  person  who  was  killed  by  the  shot 
when  he  fired.  Gater  v.  State,  37  South.  692, 
695,  141  Ala.  10. 

In  an  indictment  for  the  murder  of  one 
person,  committed  with  a  premeditated  de- 
sign to  effect  the  death  of  a  different  person, 
it  is  not  necessary  to  allege  an  actual  as- 
sault upon  the  person  designed  to  be  killed, 
under  a  statute  defining  murder  as  the  kill- 
ing of  one  human  being  by  another,  without 
authority  of  law,  and  with  a  premeditated 
design  to  effect  the  death  of  the  person  killed, 
or  of  any  other  human  being.  Fooshee  v. 
State,  108  Pac.  554,  559,  560,  3  Okl.  Or.  666. 

Under  Rev.  St  1908,  {  1624,  the  term 
"murder"  includes  all  killing  perpetrated  from 
a  deliberate  and  premeditated  design,  unlaw- 
fully and  maliciously,  to  effect  the  death  of 
any  human  being  other  than  him  who  is 
killed,  so  that  where  defendant  was  damaged 
in  an  altercation  with  two  others,  and  short- 
ly thereafter,  when  a  half  dozen  or  more  per- 
sons, including  these  two,  were  gathered,  de- 
fendant came  around  the  corner  with  a  re- 
volver in  each  hand,  and  fired  five  or  six 
shots  toward  the  crowd,  resulting  In  the 
death  of  deceased,  who  was  unknown  to  him 
and  only  accidentally  there,  the  provision  of 
the  statute  is  expressly  applicable.  Ryan  v. 
People,  114  Pac.  306,  308,  50  Colo.  99,  Ann. 
Cas.  1912B,  1232. 


One  who,  as  heir,  would,  under  Civ.  Code, 
§  1386,  share  in  the  estate  of  decedent,  is 
not,  by  reason  of  his  conviction  of  manslaugh- 
ter for  killing  intestate,  within  section  1409, 
declaring  that  no  one  convicted  of  "murder" 
of  deceased  shall  succeed  to  any  of  his  es- 
tate; "murder"  not  only  being  a  technical 
word  within  section  13,  requiring  such  words 
to  be  construed  according  to  their  peculiar 
or  technical  meaning,  but  .being  precisely  de- 
fined  by  Pen.  Code,  §  187,  so  as  to  exclude 
manslaughter,  and  Pol.  Code,  |  4480,  requir- 
ing, with  relation  to  each  other,  the  provi- 
sions of  the  four  Codes  to  be  construed  aa 
though  they  were  all  parts  of  the  same  8ta^ 
ute.  In  re  Klrby's  Estate,  121  Paa  370, 102 
Cal.  91,  39  li.  R.  A.  (N.  S.)  1088,  Ann.  Ca& 
19130,  928. 

The  word  "murder*'  is  often  used  in  tbe 
dual  diaracter  of  both  a  noun  and  a  verix 
When  it  is  said  that  A.  concealed  himself 
with  intent  to  murder  B.,  It  is  understood 
that  his  purpose  was  to  conunit  ''murder" 
upon  B.,  without  the  use  of  the  verb,  "com- 
mit." Hence  a  verdict  finding  defendant 
guilty  of  an  assault  with  intent  to  ''murder'* 
is  not  objectionable  for  failure  to  use  tbe 
verb  "commit"  before  "murder."  Nlckles  t. 
State,  37  South.  312,  313,  48  Fla.  46. 

The  statute  dividing  murder  into  two  de- 
grees has  not  added  to  or  taken  away  any  In- 
gredients of  murder  at  common  law,  and 
every  murder  at  common  law  is  murder  under 
the  statutes  of  Alabama.  McBfahan  y.  State, 
53  South.  89,  90, 168  Ala.  70. 

Deliberation  and  premeditatiom 

Where,  in  a  prosecution  for  homicide^ 
there  was  evidence  that  defendant  killed  de- 
ceased deliberately,  intending  so  to  do,  the 
length  of  time  that  such  intention  existed  was 
immaterial  to  make  the  offense  of  murder. 
State  V.  Powell  (Del.)  61  Atl.  966,  971,  6  Pen- 
newlll,  24. 

Under  Rev.  Codes,  i  8290,  defining  "mur- 
der" as  the  unlawful  killing  of  a  human  be- 
ing with  malice  aforethought,  an  informatioa 
charging  accused  with  willfully,  unlawfully, 
and  feloniously,  and  of  his  "deliberately  pre- 
meditated" malice  aforethought,  killing  anotb- 
er  sufiiciently  charged  that  the  killing  was 
with  malice  aforethought,  and  that  the  words 
quoted  characterized  the  malice,  and  not  tbe 
killing,  was  Immaterial.  Deliberation  and 
premeditation  need  not  be  alleged.  State  r. 
Nielsen,  100  Pac.  229,  230,  38  Mont  451. 

Under  White's  Ann.  Pen.  Code,  art  70S, 
providing  that  though  a  homicide  occurs  un- 
der circumstances  showing  no  deliberation, 
if  the  guilty  person  provoked  a  contest  with 
the  apparent  intent  of  killing  decedent,  or 
doing  him  serious  bodily  harm,  the  offense  is 
not  manslaughter,  if  accused  provoked  tbe 
contest  with  the  apparent  Intention  of  kilUng 
decedent,  or  doing  him  serious  bodily  injurj, 
he  is  guilty  of  murder,  though  he  may  hava 
killed  him  suddenly  without  deliberation  and 
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to  protect  his  own  life,  though,  if  he  provoked 
the  contefit  without  intent  to  kill,  or  inflict 
serious  bodily  injury  and  suddenly  without 
deliberation  killed  decedent,  the  offense  might 
be  a  lower  grade  than  murder.  Eeeton  ▼. 
State,  128  S.  W.  404,  413,  59  Tex.  Gr.  R.  316. 

To  constitnte  "murder,"  the  homicide 
must  be  committed  with  the  premeditated 
design,  on  the  part  of  the  accused,  to  unlaw- 
fully take  the  life  of  the  person  slain  or  some 
other  person.  Kent  v.  State,  126  Pac.  1040, 
1042,  8  Okl.  Or.  188. 

In  its  last  analysis  murder  in  Oklahoma 
consists  In  the  unlawful  killing  of  a  human 
being  with  a  premeditated  design  to  effect  his 
death,  or  the  death  of  some  other  person. 
This  premeditated  design  to  effect  death  must 
be  established  either  by  direct  evidence  as  a 
matter  of  fact,  or  it  arises  as  a  conclusive 
presumption  of  law  In  the  class  of  cases  men- 
tioned in  paragraphs  2  and  3  of  section  2268, 
Comp.  Laws  1909.  These  paragraphs  do  not 
state  a  rule  of  pleading  to  be  followed  In  an 
indictment,  but  they  establish  a  rule  of  evi- 
dence for  the  trial  judge  in  the  admission 
of  testimony  and  in  his  instructions  to  the 
jury.  Turner  t.  State,  126  Pac.  462,  457,  458, 
8  Okl.  Or.  U. 

As  felonious  lioiiiioide 

See  Felonious  Homicide. 

MaUoe 

To  constitute  "murder,*'  it  is  sufficient  if 
the  malice  existed  at  the  moment  of  the  kill- 
ing. State  V.  Heidelberg,  45  South.  256,  258, 
120  La.  300. 

At  common  law  the  reckless  killing  of 
another  with  a  deadly  weapon  was  murder; 
malice  being  Implied.  Ewing  v.  Oommon- 
wealth,  in  S.  W.  352,  355, 129  Ky.  237. 

Malice  is  the  essence  of  '*murder."  In 
murder  of  the  first  degree  such  malice  must 
be  express,  and  may  be  indicated  by  all  such 
facts  and  circumstances  as  show  a  deliberate- 
ly formed  design  to  take  life.  In  murder  of 
the  second  degree,  malice  may  be  shown  by 
such  cruel  acts  and  conduct  as  indicate  a 
reckless  disregard  of  human  life,  although 
nnacoompanied  with  a  deliberate  design  to 
take  life.  In  manslaughter  there  is  no  mal- 
ice. State  V.  Collins  (Del.)  62  AtL  224,  226, 
5  PennewUl,  263. 

"Murder"  is  the  unlawful  killing  of  a 
human  creature  in  being  with  malice  afore- 
thought, either  express  or  implied ;  it  being 
sufficient  that  the  malice  is  implied  from  any 
unlawful  act  which  In  itself  denotes  a  wicked 
heart,  fatally  bent  on  mischief,  or  a  reckless 
disregard  for  human  life.  State  v.  Lee 
^DeL)  74  Ati.  4,  5,  1  Boyce,  18. 

"  "Murder*  does  not  consist  merely  in  the 
killing  of  a  human  being.  The  killing  must 
be  done  with  malice."  Where,  on  a  trial  for 
murder,  the  accused  admitted  the  killing,  but 
coupled   such  admission  with  declarations,' 


which,  if  believed,  showed  justification,  no 
presumption  that  the  homicide  was  murder 
arose  from  such  admission.  Perkins  v.  State, 
52  S.  B.  17,  124  Ga.  6. 

"Murder**  is  where  a  person  of  sound 
memory  and  discretion  unlawfully  kills  any 
human  being  with  malice  aforethought,  ei- 
ther express  or  implied.  The  chief  charac- 
teristic of  this  crime,  as  distinguished  from 
other  homicides,  is  malice  aforethought 
State  V.  Wilson  (Del.)  62  Atl.  227,  230,  5 
Pennewlll,  77. 

The  crime  of  murder  is  the  unlawful 
killing  of  a  human  creature  in  being  with 
malice  aforethought,  either  express  or  im- 
plied. If  the  killing  Is  proved,  it  must  be 
also  proved  that  it  was  done  with  malice, 
either  express  or  implied,  before  the  person 
charged  can  be  convicted  of  murder;  but 
such  malice  may  be  implied  from  any  unlaw- 
ful act,  such  as  in  itself  denotes  a  wicked 
heart  fatally  bent  on  mischief,  or  a  reckless 
disregard  of  human  life.  The  deliberate  se- 
lection of  a  deadly  weapon  has  been  held 
to  be  evidence  of  malice,  and  where  malice 
exists,  together  with  the  killing,  the  crime 
of  murder  is  complete.  State  v.  Scott  (Del.) 
57  Atl.  534,  536,  4  Pennewlll,  538. 

Under  Revisal  1905,  i  3631,  providing 
that  a  murder  which  shall  be  perpetrated  by 
means  of  poison,  etc.,  or  by  any  other  kind 
of  willful,  deliberate,  and  premeditated  kill- 
ing, shall  be  deemed  "murder  in  the  first  de- 
gree," and  that  all  other  kinds  of  murder 
shall  be  deemed  murder  in  the  second  degree, 
malice  Is  always  an  essential  ingredient  of 
murder.  State  v.  Baldwin,  68  S.  EL  148,  151, 
152  N.  O.  822. 

To  constitute  "murder,"  the  evidence 
must  show  that  accused  thought  of  it  before- 
hand, though  as  to  the  time  it  is  immaterial 
whether  It  was  thought  of  an  hour  before- 
hand, or  a  day  beforehand,  or  a  minute  be- 
forehand. If  the  thought  came  to  the  mind 
of  the  accused,  **1  will  kill,"  and  he  did  kill 
Immediately  after  that,  the  killing  is  "mur- 
der'*; there  being  malice  aforethought  Green 
V.  United  States,  104  S.  W.  1150,  1160,  7  Ind. 
T.  733. 

Both  before  and  since  the  statute  divid- 
ing the  crime  of  "murder"  into  two  degrees 
(Revisal  1005,  |  3631),  "murder"  is  the  unlaw- 
ful killing  of  another  with  malice  afore- 
thought. This  malice  may  arise  from  per- 
sonal ill  will  or  grudge,  but  it  may  also  be 
said  to  exist  whenever  there  has  been  a 
wrongful  and  intentional  killing  of  another 
without  lawful  excuse  or  mitigating  circum- 
stances. The  statute  does  not  undertake  to 
give  any  new  definition  of  murder,  but  classi- 
fies the  different  kinds  of  murder  as  they  ex- 
isted at  common  law,  and  which  were  before 
the  statute  all  included  in  one  and  the  same 
degree.  Thus  all  murder  done  by  means  of 
poison,  lying  in  wait,  etc.,  or  by  any  other 
kind  of  willful,  deliberate,  or  premeditated 
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killing:,  or  murder  done  in  tbe  effort  to  per- 
petrate a  felony,  shall  be  murder  in  the  first 
degree,  and  punished  with  death.  All  other 
kinds  of  murder  shall  be  deemed  murder  in 
the  second  degree,  and  punished  by  imprison- 
ment in  the  state's  prison.  But  the  constit- 
uent definition  of  murder  remains  as  it 
was,  and  in  neither  degree  is  it  necessarily 
required  that  the  unlawful  killing  should  be 
from  personal  ill  will  or  grudge.  State  y. 
Banks,  57  S.  E.  174,  176,  143  N.  C.  652  (citing 
Chirk,  Cr.  Law,  p.  187 ;  State  v.  Wilcox,  23 
S.  E.  928,  118  N.  O.  1131;  State  v.  Flnley, 
24  S.  E.  495,  118  N.  C.  1161). 

An  instruction  that  when  a  homicide  oc- 
curs, and  the  circumstances  are  absent  which 
would  excuse  or  justify  the  act  or  reduce  it 
to  manslaughter,  the  law  implies  malice,  and 
the  killing  would  be  murder,  was  a  mere  ab- 
stract statement  applicable  to  all  degrees  of 
murder,  as  prescribed  by  St  1898,  §  4365,  and 
was  not  erroneous,  the  court  haying  also 
charged  that  the  law  presumes  that  every 
I>erson  intends  all  the  natural  and  probable 
consequences  of  his  acts,  and  when  one  as- 
saults another  with  a  dangerous  weapon, 
likely  to  kUl,  not  in  self-defense,  nor  in  sud- 
den heat  of  passion  caused  by  proyocation 
apparently  sufficient  to  make  passion  irre- 
sistible or  involuntary,  and  the  life  of  the 
l)erson  assaulted  is  taken  in  consequence  of 
such  assault,  then  the  legal  presumption  is 
that  death  was  intended,  and  the  law  Implies 
malice  making  the  killing  murder,  etc.  Hedg- 
er  y.  State,  128  N.  W.  80,  90,  144  Wis.  279. 

Killing  ia  oommiMiiom  of  unlawful  aot 

If  an  Involuntary  killing  happens  in  the 
commission  of  an  unlawful  act,  which,  in  its 
consequences,  naturally  tends  to  destroy  life 
of  a  human  being,  the  offense  is  murder,  un- 
der Pen.  Code  1895,  §  67.  Qadsden  y.  State, 
68  S.  E.  497,  134  Ga.  785. 

Killing  in  perpetration  of  a  felony 

Under  Code,  f  4727,  defining  "murder" 
as  the  killing  of  a  human  being  with  malice 
aforethought,  and  under  section  4728  provid- 
ing that  all  murder  committed  in  the  per- 
I)etration  or  attempt  to  perpetrate  any  rob- 
bery is  murder  in  the  first  degree,  one  who, 
with  intent  to  rob,  displaced  the  rails  of  a 
railroad  for  the  purpose  of  wrecking  a  train 
is  guilty  of  murder,  where  the  train  was 
wrecked  in  consequence  of  his  act,  and  a 
person  named  was  fatally  injured.  State  y. 
Von  Kutzleben,  113  N.  W.  484,  487,  136  Iowa, 
89. 

An  indictment  for  murder  while  com- 
mitting robbery,  under  Code,  {  798  (31  Stat 
1321,  c.  854),  providing  that  one  who  kills  an- 
other in  perpetrating  any  offense  punishable 
by  imprisonment  in  the  penitentiary  is  guilty 
of  murder,  is  not  demurrable  on  the  ground 
that  robbery  is  not  punishable  by  such  im- 
prisonment; section  810  punishing  robbery 
by  imprisonment  for  not  less  than  6  months- 
or  more  than  15  years,  and  section  934  pro- ' 


viding  for  Jail  imprisonment  where  the  sen- 
tence is  for  more  than  6  months  and  not  ex- 
ceeding a  year,  and  for  Imprisonment  in  the 
penitentiary  where  it  exceeds  a  year.  Unit- 
ed States  v.  Evans,  28  App.  D.  C.  264.  265. 

Manslanghter  distingvialied 

Voluntary    manslaughter    distinguished, 
see  Voluntary  Manslaughter. 

The  unlawful  killing  of  another  with 
malice  is  "murder,"  as  distinguished  from 
"manslaughter,"  which  is  an  unlawful  killing 
without  such  malice.  State  v.  Lee,  60  S.  E. 
524,  525,  79  S.  O.  223. 

"Murder"  and  "manslaughter"  are  distin- 
guished, in  that  malice  is  essential  to  the  for- 
mer offense,  and  by  absence  of  premeditation 
or  deliberation  in  the  latter.  Reed  v.  State, 
145  S.  W.  206,  208,  102  Ark.  525. 

While,  in  one  sense  "murder"  and  "man- 
slaughter" are  separate  and  distinct  crimes, 
yet,  in  a  broader  sense,  they  both  involve  but 
one  offense  and  are  simply  different  degrees 
of  felonious  homicide.  On  an  indictment  for 
murder,  defendant  may  be  convicted  of  man- 
slaughter. Rhea  v.  Territory,  105  Pac.  314, 
316,  3  Okl.  Cr.  230. 

"  'Homicide*  is  'murder,'  unless  it  be 
attended  with  extenuating  circumstances, 
which  must  appear  to  the  satisfaction  of  the 
jury.  If  A.  assaults  B.,  giving  him  a  severe 
blow,  or  otherwise  making  the  proyocation 
great,  and  B.  strikes  him  with  a  deadly  weap- 
on, and  death  ensues,  the  law,  in  deference 
to  human  passion,  says  this  is  'manslaugh- 
ter.* •  •  •  If  the  proyocation  be  slight 
and  it  can  be  collected  from  the  weapon  used 
or  any  other  circumstances  that  the  prisoner 
intended  to  kill  or  do  great  bodily  harm,  and 
death  follows,  it  is  'murder.'*'  State  v. 
White,  51  S.  B.  44,  48,  138  N.  C.  704  (quotlni? 
and  adopting  definition  in  State  y.  Smith,  77 
N.  O.  488). 

If  the  slayer  provoked  the  combat  or  pro- 
duced the  occasion  in  order  to  have  a  pre> 
tense  for  killing  his  adversary  or  doing  him 
great  bodily  harm,  the  killing  will  be  "mur- 
der," no  matter  to  what  extremity  he  may 
have  been  reduced  in  the  combat.  But  if  he 
had  no  felonious  intent,  intending,  for  in- 
stance, an  ordinary  battery  merely,  the  final 
killing  in  self-defense  would  be  "manslaugh- 
ter** only ;  the  distinction  being  between  tbe 
right  of  perfect  and  the  right  of  imperfect 
self-defense.  State  v.  Kelleher,  100  S.  W. 
470,  475,  201  Mo.  614  (ciUng  State  y.  ParUow, 
4  S.  W.  14,  90  Mo.  608,  59  Am.  Rep.  31). 

"Manslaughter**  is  distinguished  from 
"murder"  by  the  absence  of  malice  as  a  con- 
tingent element.  If,  under  the  influence  of 
some  violent  emotion,  a  sudden  intent  was 
formed,  which  on  adequate  provocation  over- 
whelmed the  reason  of  the  appellant,  then 
the  killing  was  not  murder,  but  manslaughter 
only.  State  y.  Clark,  77  Paa  287,  288,  tS 
Kan.  576. 
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The  chief  distinction  between  '^muitier" 
and  'InanslaughteT'*  Is  deliberation  and  mal< 
Ice  in  murder,  and  the  want  thereof  In  man- 
slaughter, and,  where  the  Issue  was  whether 
accused  or  a  third  person  inflicted  the  fatal 
wound,  the  error  in  an  instruction  that  if  ac- 
cused killed  decedent  without  authority  of 
law,  and  not  In  necessary  self-defense^  he  was 
guilty  of  manslaughter,  arising  from  the 
omission  of  the  words  "without  malice,  and 
in  the  heat  of  passion,"  was  not  prejudicial. 
Guest  V.  State,  52  South.  211,  212,  96  Miss. 
871, 

Generally  it  Is  not  "murder"  but  "man- 
slaughter" to  kill  an  officer,  or  other  person, 
to  prevent  an  Illegal  arrest.  Consequently, 
shooting  at  an  officer  without  killing  him.  If 
done  to  prevent  an  illegal  arrest,  is  prima  fa- 
cie not  an  assault  with  Intent  to  murder,  but 
the  statutory  crime  of  shooting  at  another, 
described  In  Code  1882,  i  4370.  Jenkins  ▼. 
State,  59  S.  E.  435,  436,  3  Ga.  App.  146  (quot- 
ing with  approval  from  Thomas  v.  State,  18 
S.  E.  305,  91  Ga.  206). 


Under  Pen.  Code,  §§  187,  189,  defining 
murder  as  the  unlawful  Idlllng  of  a  human  be- 
ing with  malice  aforethought,  and  defining 
murder  In  the  first  and  second  degrees,  and 
section  192  defining  manslaughter  as  the  un- 
lawful killing  of  a  human  being  without  mal- 
ice, and  dividing  manslaughter  Into  volunta- 
ry and  involuntary  manslaughter,  and  section 
274  making  it  a  felony  to  perform  a  criminal 
abortion,  an  unlawful  killing  with  malice 
aforethought  is  "murder,"  and  is  also  "man- 
slaughter," because  it  is  the  unlawful  killing 
of  a  human  being,  though  it  cannot  be  logi- 
cally classed  as  voluntary  or  involuntary 
manslaughter,  and,  under  a  charge  of  murder 
by  attempting  a  criminal  abortion,  a  verdict 
of  manslaughter  may  be  returned.  People  v. 
Huntington,  97  Pac.  760,  762,  8  Cal.  App.  612. 

"Manslaughter**  is  an  unlawful  killing, 
which  becomes  "murder  in  the  second  degree" 
when  it  has  the  added  element  of  malice. 
State  V.  Fowler,  66  S.  E.  567,  151  N.  C.  731. 

"Manslaughter"  consists  of  the  unlaw- 
ful killing  of  a  human  being  without  malice, 
and  80,  in  a  prosecution  for  assault  with  In- 
tent to  commit  murder,  the  accused  cannot 
be  convicted  if,  had  his  victim  died^  his 
crime  would  have  only  been  manslaughter. 
State  V.  Stockley  (Del.)  82  Atl.  1078,  1079. 

"Manslaughter"  is  an  unlawful  killing  in 
anger  without  malice.  Proof  of  prior  provo- 
cation may  exclude  the  idea  of  malice  in  the 
homicide,  but  does  not  exclude  the  idea  of 
unlawfulness.  It  merely  substitutes  the  ele- 
ment of  anger  without  malice  for  the  element 
of  maUce,  thus  distinguishing  manslaughter 
from  "murder."  Cole  v.  State,  59  S.  E.  24,  26, 
2  Ga.  App.  734. 

"Murder"  In  the  second  degree  consists 
of  the  killing  of  another  without  a  formed 
design  to  take  life,  and  without  provocation 


to  reduce  the  offense  to  ''manslaughter,"  and 
under  the  influence  of  a  wicked  or  d^raved 
heart,  or  with  cruel  and  wicked  indifference 
to  human  life.  "  'Manslaughter*  is  where  one 
In  a  sudden  affray,  In  the  heat  of  blood,  or  In 
a  transport  of  passion,  without  malice,  inflicts 
a  mortal  wound,  without  time  for  reflection 
or  for  the  passions  to  cool.  It  is  where  one 
person  unlawfully  kills  another  without  mal- 
ice. In  order  to  reduce  the  crime  to  'man- 
slaughter,' the  provocation  must  be  very 
great,  so  great  as  to  produce  such  a  trans- 
port of  passion  as  to  render  the  person  for 
the  time  being  deaf  to  the  voice  of  reason. 
While  'murder*  proceeds  from  a  wicked  and 
depraved  heart  and  Is  characterized  by  mal- 
ice, 'manslaughter*  results,  not  from  malice, 
but  from  unpremeditated  and  unreflecting 
passion.**  State  v.  Cephus  (Del.)  67  AU.  160, 
151,  6  Pennewlll,  160. 

When  a  killing  is  Intentional  and  is  not 
lawful,  it  is  generally  **murder*' ;  but  under 
circumstances  of  proyocatlon,  or  of  mutual 
combat.  It  may  be  reduced  to  "manslaughter." 
State  V.  €k)ldsby,  114  S.  W.  600,  608,  215  Mo. 
48  (citing  2  Blsh.  Cr.  Law  [6th  Ed.]  {  695). 

Murder  Is  where  a  person  of  sound  mem- 
ory and  discretion  unlawfully  kills  any  hu- 
man being  under  the  peace  of  the  state,  with 
malice  aforethought,  either  express  or  im- 
plied. The  chief  characteristic  of  this  crime, 
distinguishing  it  from  manslaughter  and  ev- 
ery other  kind  of  homicide,  and  therefore  in- 
dispensably necessary  to  be  proved,  is  malice 
preconceived  or  aforethought.  State  v.  Brinte 
(Del.)  58  AtL  258,  262,  4  Pennewlll,  561. 

A  charge  that,  where  an  oflicer  is  shot 
and  killed  by  one  whom  he  Is  seeking  legally 
to  arrest,  the  ofl*ense  is  "murder**  and  not 
manslaughter  was  not  erroneous  when  taken 
in  connection  with  the  evidence,  which  was 
sufladent  to  show  that  defendant  was  violat- 
ing the  law  in  the  presence  of  the  officer,  and 
that,  upon  an  effort  to  arrest  him,  he  drew  a 
pistol  and  shot  the  officer.  Johnson  v.  State, 
60  S.  E.  160,  161,  130  Ga.  27. 

In  an  instruction  correctly  defining  mur- 
der and  manslaughter,  the  statement  that, 
"You  see  by  these  deflnltions  that  in  murder 
malice  must  exist,  but  that  manslaughter  Is 
the  killing  of  a  human  being  without  malice,'* 
made  only  to  distinguish  the  two,  is  not  re- 
versible error.  Prince  v.  United  States;  109 
Pac.  241,  242,  3  Okl.  Or.  700. 

If  two  persons  deliberately  agree  to  fight 
with  deadly  weapons  on  a  subsequent  day  at 
a  definite  time  and  place,  and,  both  being 
armed,  meet  by  chance  near  the  appointed 
place  and  near  the  appointed  time,  and  with- 
out any  fresh  cause  of  a  quarrel  or  other  al- 
tercation one  slays  the  other  without  justifi- 
cation, the  crime  Is  "murder,"  and  not  volun- 
tary manslaughter.  Bunddck  y.  State^  54 
S.  E.  683,  685,  125  Ga.  753. 
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XURDEB  IN  FIRST  DEGREE 

As    felonious    homicide,    see    Felonious 
Homicide. 

"Murder  in  the  first  degree"  is  the  will- 
ful, deliberate,  and  premeditated  killing  of  a 
human  being.  State  v.  Briggs,  52  S.  B.  218, 
219,  58  W.  Va.  291. 

"Murder  In  the  first  degree"  is  the  will- 
ful, felonious,  deliberate,  and  premeditated 
killing  of  a  human  being  with  malice  afore- 
thought State  V.  Hottman,  94  S.  W.  237, 
289,  196  Mo.  110. 

Willful,  deliberate,  and  premeditated 
killing,  without  any  motive  appearing  at  all, 
is  murder  in  the  first  degree.  State  v.  Jag- 
gers,  58  Atl.  1014,  1015,  71  N.  J.  Law,  281, 
108  Am.  St  Rep.  746. 

"Murder  of  the  first  degree"  is  where 
the  killing  was  done  with  malioe  afore- 
thought State  V.  Primrose  (Del.)  77  Atl.  717, 
2  Boyce,  164 ;  State  v.  Roberts  (Del.)  78  Atl. 
305,  310,  2  Boyce,  140. 

To  constitute  murder  in  the  first  degree, 
the  offender's  mind  must  be  cool  and  sedate; 
and  there  must  be  express  malice  afore- 
thought Dixon  Y.  State,  103  S.  W.  399-401, 
51  Tex.  Or.  R.  555. 

''Murder  in  the  first  degree^'  is  defined 
in  Rev.  St.  1899,  {  4960,  as  a  purposeful  and 
premeditated  malicious  killing.  Hollibaugh 
V.  Hehn,  79  Pac  1044,  1047,  13  Wyo.  269. 

To  constitute  "murder  in  the  first  de- 
gree," the  Icilling  must  be  done  with  malice 
aforethought,  express  or  implied,  and  with 
willful  premeditation  and  determination. 
State  v.  McKay,  63  S.  E.  1059,  1060,  150  N. 
0.  813. 

A  homicide  committed  with  express  mal- 
ice aforethought  Is  "murder  in  the  first  de- 
gree."   State  v.  Brooks  (Del.)  84  Atl.  225,  227. 

An  indictment  charging  that  accused  pur- 
posely, feloniously,  and  with  premeditated 
malice  killed  a  i)erson  named  charges  murder 
in  the  first  degree.  Stout  v.  State,  92  N.  B. 
161,  162,  174  Ind.  395,  Ann.  Gas.  1912D,  37. 


"Murder  of  the  first  degree'*  is  a  killing 
done  with  express  malioe  aforethought,  or  in 
perpetrating  or  attempting  to  perpetrate  a 
crime  punishable  with  death.  State  v.  Wig- 
gins (DeL)  76  Atl.  632,  634,  7  PennewUl,  127; 
State  ?.  Brown  (Del.)  61  AU.  1077,  1078,  5 
X'ennewill,  339;  State  v.  Powell  (Del.)  61 
Atl.  966,  971,  5  Pennewill,  24;  State  y.  Russo 
(Del.)  77  Atl.  743,  745.  1  Boyce,  538;  State 
V.  Mills  (Del.)  69  Atl.  841,  842,  6  Pennewill, 
497 ;  State  v.  Samuels  (Del.)  67  Att.  164,  165, 
6  Pennewill,  36;  State  v.  Johns  (Del.)  65  Atl. 
763,  764,  6  Pennewill.  174;  State  v.  TUghman 
(Del.)  63  AtL  772,  773:  State  y.  Roberts  (Del.) 
78  Atl.  305,  310;  State  y.  Blackburn  (DeL) 
75  Atl.  536.  539,  7  Pennewill,  479;  State  y. 
Bell  (Del.)  62  Atl.  147, 148,  5  Pennewill,  192. 

"Murder  in  the  first  degree"  occurs 
where  the  killing  was  done  in  perpetrating  or 


attempting  to  perpetrate  a  crime  panidiable 
with  death.  State  y.  Reese  (Del.)  79  AtL  217, 
221,  2  Boyce,  434. 

Murder  in  the  first  degree  consists  in  kill- 
ing a  human  being  with  malice  aforethought, 
or  in  perpetrating  or  attempting  to  perpetrate 
a  crime  punishable  with  death,  where  tbe 
murder  is  committed  with  sedate  d^berate 
mind,  and  formed  design  to  take  Ufa  State 
y.  Adams  (Del.)  65  Atl.  510,  611,  6  Pennewill 
178. 

Murder  in  the  first  degree  is  the  taking 
of  human  life  with  express  malioe  afore- 
thought or  in  perpetrating  or  attempting  to 
perpetrate  a  crime  punishable  with  deatb, 
when  the  act  is  done  deliberately  and  with  a 
formed  design  to  take  life  or  do  some  great 
bodily  harm.  State  y.  Oollins  (Del.)  62  Aa 
224,  226,  5  Pennewill,  263;  Same  y.  Bell 
(DeL)  62  AtL  147,  148,  6  Pennewill,  192: 
Same  y.  Brown  (Del.)  61  AtL  1077,  1078,  5 
Pennewill,  339. 

Under  Code  Iowa,  |  4728,  killing  shown 
not  only  to  haye  been  done  in  malice,  but 
With  deliberation,  premeditation,  and  with 
specific  intent  to  kill,  is  "murder  In  the  first 
degree."  State  y.  Baldes,  110  N.  W.  440,  442. 
133  Iowa,  158. 

An  instruction  on  murder  in  the  second 
degree  which  fails  to  state  that  there  most 
be  no  circumstances  of  mitigation,  justifica- 
tion, or  excuse  is  erroneous.  Campbell  v. 
Territory  (Ariz.)  125  Pac.  717,  721, 

Under  L.  O.  L.  i  1893,  defining  "murder 
in  the  first  degree"  as  a  homicide  with  de- 
liberate and  premeditated  malice,  or  in  tbe 
commission  or  attempt  to  commit  any  rape, 
arson,  robbery,  or  burglary,  the  state,  dkai?- 
ing  a  killing  while  in  the  commi8Bl<m  of  sodi 
other  offenses,  need  not  proye  deliberate  or 
premeditated  malice;  but,  as  malioe  Is  not 
necessarily  excluded  by  such  other  offense? 
in  which  homicide  results,  defendants  can- 
not complain  if  the  state  elects  to  predicate 
the  murder  upon  a  killing  with  deliberate 
and  premeditated  malice.  State  y.  Hon- 
phrey,  128  Pac.  824,  827,  63  Or.  540. 

Under  the  statute  declaring  that  whoever 
purposely  and  with  premeditated  malice 
kills  another  is  guilty  of  *'murder  in  the  fir^ 
degree,"  the  intent  to  kill,  the  premeditation, 
or  deliberation,  and  malice  are  as  much  ele- 
ments of  the  crime  as  the  act  of  killing,  and 
each  must  exist  and  be  established  beyond 
a  reasonable  doubt.  State  y.  Preasler,  9i 
Pac.  806,  808,  16  Wyo.  214,  15  Ann.  Cas.  ^ 

The  statutes  define  **murder  in  the  fir^t 
degree"  as  follows:  *'E<yery  person  who  shall 
purposely  and  in  his  deliberate  and  premedi- 
tated malice  kill  another  shall  be  deemed 
guilty  in  the  first  degree."  State  y.  Und- 
grind,  74  Pac.  565,  566,  33  Wash.  440. 

The  crime  of  "murder"  is  dlylded  into  two 
degrees  in  North  Dakota,  according  to  tbe 
facts  and  circumstances  attending  the  UU- 
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ing,  depending  upon  the  presence  or  absence 
of  deliberation  and  premeditation.  These  de* 
grees  are  not  distinct  crimes  but  are  simply 
degrees  of  murder  dependent  upon  ttie  facts 
attending  the  killing.  There  are  no  degrees 
of  murder  In  the  first  degree;  the  elements 
of  murder  In  the  second  degree  are  necessa- 
rily included  in  the  charge  of  murder  in  the 
first  degree.  State  v.  Noah,  124  N.  W.  1121, 
1124,  20  N.  D.  281. 

Under  Rem.  &  Bal.  Code,  i  2392,  defining 
"murder  in  the  first  degree"  as  the  killing  of 
a  human  being  with  the  premeditated  design 
to  effect  death,  an  information  alleging  that 
accused  did,  with  a  premeditated  design  to  ef- 
fect her  death,  kill  and  murder  a  specified 
person,  is  sufficient,  without  alleging  that  the 
person  died.  State  y.  Jahns^  112  Pac.  747, 
61  Wash.  636. 

Where  death  naturally  ensues  from  the 
force,  manner,  or  Instrumentality  of  a  dias- 
tisement,  and  the  chastisement  is  made  re- 
gardless of  its  probable  result  In  death,  the 
jury  may  convict  of  murder  in  the  first  de- 
gree. Rosemond  v.  State,  110  S.  W.  229,  230, 
86  Ark.  160. 

Where  accused  entered  into  a  plot  with 
another,  by  which  the  latter  was  to  do  the 
kllUng,  while  he  was  to  wait  at  some  little 
distance  from  the  house  to  allow  the  murder- 
er to  escape,  and  then  to  set  fire  to  the  house, 
and  the  plot  was  carried  out,  accused  could 
be  convicted  of  murder  In  the  first  degree. 
Commonwealth  ▼.  Johnson,  66  Atl.  2.33,  235, 
217  Pa.  77. 

One  who  kills  another,  who  is  approach- 
ing in  a  friendly  manner,  with  no  weapon  in 
his  hand,  and  making  peaceable  overtures,  by 
shooting  at  blm,  both  at  close  range  and  after 
he  has  fied  across  the  street  and  into  another's 
house.  Is  guilty  of  murder  in  the  first  degree. 
State  V.  Williams,  84  S.  W.  924,  927,  186  Mo. 
128  (citing  State  v.  Wieners,  66  Mo.  13 ;  State 
V.  Ellis,  74  Ma  loc.  clt.  218,  219;  State  v. 
Robinson,  73  Mo.  306;  State  v.  McKenzie, 
76  S.  W.  1015,  177  Mo.  699). 

Where  defendant,  having  manifested  ex- 
press antecedent  malice  against  deceased,  fol- 
lowed him  down  a  creek,  in  which  he  and  his 
wife  were  fishing,  and  without  any  cause  shot 
him  to  death,  and  threw  his  body  Into  the 
creek,  and  there  were  no  mitigating  circum- 
stances, he  was  properly  convicted  of  murder 
in  the  first  degree.  Young  v.  State,  84  S.  W. 
822,  47  Tex.  Cr.  R.  530. 

The  killing  of  a  human  being  In  the 
perpetration  of  or  attempt  to  perpetrate  the 
crime  of  arson  is  "murder  In  the  first  degree." 
Lndwig  V.  State,  85  N.  B.  346,  347,  170  Ind. 
648. 

An  Instruction  that  all  murder  commit- 
ted with  express  malice  Is  "murder  In  the 
first  degree,"  and  that  all  murder  commit- 
ted in  the  perpetration  of  robbery  Is  "murder 


in  the  first  degree,**  is  correct.    Ransom  ▼. 
State  (Tex.)  70  S.  W.  960,  963. 

An  Indictment  charging  the  commission 
of  murder  by  accused  while  engaged  In  per- 
petrating a  burglary  charges  murder  in  the 
first  degree.  Stout  ▼.  State,  92  N.  E.  161, 
162,  174  Ind.  395,  Ann.  Gas.  1912D,  37. 

A  murder  which  is  perpetrated  by  poison, 
lying  in  wait,  or  any  other  kind  of  willful, 
deliberate,  and  premeditated  killing  is  mur- 
der In  the  first  degree.  State  v.  Abbott,  62 
S.  B.  693,  64  W.  Va.  411. 

All  murder  which  is  perpetrated  by 
means  of  poison,  or  lying  in  wait,  torture,  or 
by 'any  kind  of  willful,  deliberate,  and  pre- 
meditated killing,  or  which  Is  committed  in 
the  perpetration  or  attempt  to  perpetrate  a 
felony,  is  "murder  of  the  first  degree."  State 
v.  Hliboka,  78  Pac.  965,  31  Mont.  456,  3  Ann. 
Cas.  934. 

Rev.  St  i  6808,  provides  that  whoso- 
ever purposely  and  either  of  deliberate  and 
premeditated  malice  or  by  means  of  poison 
or  in  perpetrating  or  attempting  to  perpe- 
trate any  rape,  arson,  robbery  or  burglary 
kills  another  is  guilty  of  "murder  in  the 
first  degree."  State  v.  Schiller,  70  N.  E.  605, 
506,  70  Ohio  St.  1. 

Pen.  Ck>de  1901,  |  178,  providing  that  all 
"murder"  which  is  perpetrated  by  means  of 
poison,  etc.,  shall  be  murder  in  the  first  de- 
gree, and  all  other  kinds  of  murder  are  in  the 
second  degree,  does  not  prescribe  that  all 
"killing"  perpetrated  by  means  of  poison  is 
murder  In  the  first  degree,  but  that  all  "mur- 
der" so  perpetrated  is  so;  the  word  "murder" 
being  used  to  denote  all  that. is  covered  by 
section  172,  defining  murder  as  the  unlawful 
killing  of  a  human  beiug  with  malice  afore- 
thought, etc.  Eytinge  v.  Territory,  100  Pa<-. 
443,  445,  12  Ariz.  131. 

By  Rev.  St  1887,  §  6662,  "murder  of  the 
first  degree"  Includes  all  murder  "which  is 
performed  by  means  of  poison,  or  lying  in 
wait,  torture,  or  by  any  other  kind  of  will- 
ful, deliberate,  and  premeditated  killing,  or 
wlUch  Is  committed  In  the  perpetration  or 
attempt  to  perpetrate  arson,  robbery,  bur- 
glary, or  mayhem."  State  v.  Phlnhey,  89 
Pac.  634,  13  Idaho,  307,  12  L.  R.  A.  (N.  S.) 
935,  12  Ann.  Cas.  1097. 

Pen.  Code,  |  189,  provides  that  murder 
committed  In  the  perpetration  or  attempt  to 
perpetrate  arson,  robbery,  rape,  burglary,  or 
mayhem  Is  murder  in  the  first  degree.  Held, 
that  It  is  Immaterial  on  a  trial  for  such  a 
murder  whether  the  killing  was  willful,  de- 
liberate, and  premeditated,  or  absolutely  ac- 
cidental. People  V.  Milton,  78  Pac.  549,  145 
Cal.  169. 

Where  two  i>ersons  acting  together  arm- 
ed themselves  and  broke  into  a  dwelling  to 
rob  it,  and  were,  when  discovered,  engaged, 
one  In  robbing  the  house  and  the  other  in 
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tlonal  discharge  of  his  pistol.  The  state  ad- 
duced evidence  that  the  killing  was  willful 
and  intentional,  and  occurred  during  the  at- 
tempt to  perpetrate  a  robhery.  Held,  that  it 
was  not  error  for  the  court  to  instruct  that 
though  the  killing  waRs  done  in  perpetrating 
or  in  an  attempt  to  peri)etrate  a  robbery,  and 
though  the  information  contained  no  allega- 
tions of  the  killing  under  such  circumstances, 
nevertheless  the  accused  could,  under  the  al- 
legations contained  in  the  information,  be 
convicted  of  first  degree  murder.  State  v. 
Thome,  117  Pac.  68,  60,  89  Utah,  208. 

In  a  prosecution  for  statutory  murder  in 
the  first  degree,  the  state  claimed  that  accus- 
ed killed  deceased  with  premeditated  design. 
The  court  charged  that  premeditated  design 
was  simply  an  intent  to  kill,  that  "design" 
meant  "intent,"  and  that  both  words  implied 
premeditation,  that  premeditation  did  not  ex- 
clude sudden  intent,  and  that  whether  it  be 
described  by  the  words  "actual  intent,"  "de- 
sign," or  "premeditated  design"  was  immate- 
rial; that  the  intent  was  understood  to  be 
premeditated  because  without  mental  action 
the  purpose  could  not  be  formed ;  that,  when 
there  were  no  circumstances  to  prevent  the 
presumption,  the  law  would  presume  that  the 
unlawful  act  was  intentional  and  malicious; 
that,  in  the  absence  of  evidence  to  the  con- 
trary, he  who  takes  the  life  of  another  by 
some  act  naturally  calculated  to  produce 
death  would  be  presumed  to  have  intended 
that  result  and  to  be  guilty  of  murder  in  the 
first  degree,  it  being  presumed  that  such  per- 
son intended  the  result  that  followed,  and 
must  be  guilty  of  murder  in  the  absence  of 
evidence  that  the  homicide  was  Justifiable  or 
excusable  or  such  as  to  raise  a  reasonable 
doubt  on  the  question;  thus  that  where  ac- 
cused fired  a  shot,  the  weaj[K)n  being  aimed 
at  a  vital  part  of  the  body,  and  death  ensued 
as  a  natural  result,  the  presumption  of  fact 
as  to  the  intention  to  take  life,  ih  the  ab- 
sence of  any  explanatory  circumstiinces, 
makes  a  prima  fade  case  for  the  prosecution, 
the  state  not  being  required  to  negative  any 
probability  that  there  were  circumstances  re- 
ducing the  homicide  below  that  of  murder 
in  the  first  degree,  or  excusing  or  Justifying 
it.  Held,  that  such  charge  was  correct  in  so 
far  as  it  related  to  statutory  murder  in  the 
first  degree  under  the  facts  proved.  Hedger 
v.  State,  128  N.  W.  80,  90,  144  Wis.  279. 

Pen.  Code  1895.  art.  710,  provides  that 
every  person  who  shall  unlawfully  kill  any 
person  with  malice  aforethought,  either  ex- 
press or  implied,  shall  be  guilty  of  murder, 
and  that  all  murder  committed  in  the  per- 
petration of  robbery  Is  murder  in  the  first  de- 
gree, and  that  all  murder  not  of  the  first  de- 
gree is  murder  of  the  second  degree.  White's 
Ann.  Code  Cr.  Proc.  art.  554,  provides  that,  if 
the  defendant  pleads  guilty,  he  shall  be  ad- 
monished of  the  consequences  of  such  plea, 
and  no  such  plea  shall  be  received  unless  it 
appears  that  he  is  sane  and  is  uninfiuenced 


[  by  fear  or  hope  of  pardon.  Article  555  pro- 
vides that  where  a  defendant  in  a  case  of 
felony  persists  in  pleading  guilty,  if  the  pun- 
ishment of  the  offense  is  not  absolutely  fixed 
by  law,  a  Jury  shall  be  impaneled  to  assess 
the  punishment  on  evidence  submitted  to 
enable  them  to  decide  thereon.  Pen.  Code, 
1895,  art  712,  provides  that,  if  a  person 
pleads  guilty  to  murder,  a  Jury  shall  be  sum- 
moned to  find  of  what  degree  of  murder  he  is 
guilty.  Held,  that  when  an  accused  pleaded 
guilty  of  murder,  and  his  plea  was  accepted 
by  the  court  after  examination,  and  evidence 
was  introduced  before  a  Jury  which  con- 
clusively showed  that  the  murder  was  com- 
mitted in  the  perpetration  of  robbery,  tbe 
court  was  not  Compelled  to  submit  the  issoe 
of  second  degree  murder,  under  article  712. 
Neither  was  the  court  in  error  in  not  defining 
for  the  Jury  murder  In  the  first  degree.  Miller 
V.  State,  126  S.  W.  864,  58  Tex.  Cr.  R.  60a 

Deliberation  and  premeditation 

Deliberation,  as  an  element  of  first  de- 
gree murder,  is  established  if  accused  bad 
time  for  thought,  and,  thinking,  though  bnt 
for  a  moment,  did  intend  to  kill,  and  in  fact 
did  kill.  State  v.  Russo  (Del.)  77  AtL  743. 
745,  1  Boyce,  538. 

To  constitute  "murder  in  the  first  de- 
gree," there  must  be,  not  only  an  intention 
to  kill  on  the  part  of  the  slayer,,  but  there 
must  be  a  premeditated  design  to  kill  or 
effect  death.  Keigans  v.  State,  41  South.  886. 
887,  52  1?  la.  57. 

"Murder  of  the  first  degree'*  Is  where  n 
homicide  is  committed  with  sedate,  deliberate 
mind  and  formed  design  to  kill,  though  the 
deliberate  and  formed  design  exist  only  for  a 
moment.  State  v.  Harmon  (Del.)  60  AtL  86^ 
868,  4  Pennewlll,  580;  State  v.  Blackburn 
(DeL)  75  Atl.  536,  539,  7  Pennewlll,  479. 

A  homicide  committed  under  such  cir- 
cumstances that  the  law  Implies  malice  is  not 
always  murder  in  the  first  degree,  but  is 
such  only  where  there  exists  at  the  time  on 
the  part  of  accused  a  premeditated  design  to 
effect  the  death  of  the  person  killed  or  of  any 
human  being.  Hedger  v.  State,.  128  N.  W.  80. 
90,  144  Wis.  279. 

"Murder  in  the  first  d^gree*'  Is  not  de- 
termined by  a  design  to  kill,  unless  that  de- 
sign originated  in,  or  resulted  from,,  a  sedate, 
deliberate  mind,  or  in  other  words,  at  tbe 
time  the  design  Is  formed,  the  mind  must  be 
calm,  sedate,  and  deliberate.  Wynne  ▼. 
State,  127  S.  W.  197,  199,  59  Tex.  Cr.  B.  117 
(citing  B'arrer  v.  State,  42  Tex.  271). 

To  constitute  '"murder  in  the  first  degree,** 
there  must  be  both  an  intent  to  kill  and  a  de- 
liberate and  premeditated  design  to  kill, 
which  design  must  precede  the  killing  by 
some  appreciable  space  of  time.  It  need 
not  be  long,  but  it  must  be  sufllctent  for  some 
reflection  on  the  matter  and  a  choice  to  kill 
or  not  to  kill.  People  T»  Boggiano,  72  N.  E. 
101,  170  K.  Y.  267. 
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To  constitute  "murder  in  the  first  de- 
gree/' tbe  killing  must  be  willful,  premeditat- 
ed«  and  deliberate,  but  willful  intent,  pre- 
meditation, or  deliberation  need  not  exist  for 
any  prescribed  length  of  time  before  the 
crime  is  committed;  it  is  sufficient  that  there 
Is  premeditation  and  design  to  kill  distinctly 
formed  in  the  mind  at  any  time  before  or 
at  the  time  the  shot  is  fired.  State  v.  McMul- 
lin,  71  S.  W.  221,  224, 170  Mo.  608. 

The  law  defining  '*murder  in  the  first  de- 
gree" does  not  fix  any  invariable  rule  as  to  the 
length  of  the  time  that  must  elapse  between  a 
formed  design  to  kill  and  its  execution,  but 
ouly  requires  that  the  killing  must  have  been 
deliberate  and  that  a  formed  design  to  kill 
existed.  Snowberger  v.  State,  126  S.  W.  878, 
882,  58  x^ex.  Or.  R.  530. 

If  one  actually  forms  the  purpose  mal- 
iciously to  kill  another,  and  deliberates  and 
premeditates  upon  it,  and  then  does  the  act, 
he  commits  "murder  in  the  first  degree,"  no 
matter  how  short  the  time  may  have  been, 
if  but  the  time  necessary  for  one  thought  to 
follow  another  between  the  purpose  and  its 
execution.  Wickham  v.  People,  d3  Pac.  478, 
481,  41  Colo.  345. 

To  constitute  "murder  in  the  first  degree" 
it  is  not  essential  that  there  should  be  any 
appreciable  space  of  time  between  the  intent 
to  kill  and  the  act  of  killing ;  t  e.,  any  in- 
terval "capable  of  being  appreciated  or  duly 
estimated."  The  intent  to  kill  must  be  form- 
ed deliberately  and  with  premeditation ;  but, 
when  so  formed,  there  need  be  no  apprecia- 
ble space  of  time  between  the  intent  and 
the  act  People  v.  Suesser,  75  Pac.  1093, 
1097,  142  Cal.  354. 

To  constitute  "murder  in  the  first  de- 
gree," there  need  be  no  appreciable  space  of 
time  between  the  intention  to  kill  and  the 
act  of  killing — they  may  be  as  instantaneous 
as  successive  thoughts  of  the  mind — and  it  is 
only  necessary  that  the  act  of  killing  be  pre- 
ceded by  a  concurrence  of  will,  deliberation, 
and  premeditation;  and  where  such  is  the 
case,  the  killing  is  murder  in  the  first  degree, 
no  matter  how  rapidly  the  acts  of  the  mind 
may  succeed  each  other,  or  how  quickly  they 
may  be  followed  by  the  act  of  killing.  People 
V.  Tee  Poo,  89  Pac.  450,  452,  4  Cal.  App.  730. 

A  killing  in  a  combat  which  engenders 
hot  blood  is  not  "murder  in  the  first  degree," 
in  the  absence  of  premeditation.  Osbum  v. 
State,  73  N.  B.  601,  604,  164  Ind.  262. 

"In  order  to  constitute  'murder  in  the 
first  degree,'  where  only  the  question  of  mal- 
ice is  involved,  and  not  robbery,  or  some  of 
those  extraneous  matters  made  murder  in  the 
first  degree  by  the  statute,  the  intent  to 
kill  must  be  formed  in  a  mind  that  is  cool, 
deliberate,  and  sedate.  The  intent  to  kill, 
formed  in  a  mind  that  is  not  cool,  deliberate, 
and  sedate,  is  not  murder  in  the  first  degree." 
Manninc  ▼.  State,  85  S.  W.  1149,  48  Tex.  Cr. 
R.  55. 


It  is  not  necessary,  under  our  statute,  in 
order  to  constitute  murder  in  the  first  degree, 
that  the  murder  should  be  committed  by 
means  of  poison,  or  by  lying  in  wait,  or  that 
it  shall  be  committed  in  the  perpetration  or 
attempt  to  perpetri^te  arson,  rape,  robbery, 
burglary,  or  mayhem ;  but  any  kind  of  willful, 
deliberate,  and  premeditated  killing,  is  "mur- 
der in  the  flbrst  degree."  A  murderous  pur- 
pose to  draw  some  one  into  a  dispute,  and 
then  strike  him  down  with  a  deadly  weapon, 
is  sufilcient  to  support  a  finding  that  the  hom- 
icide was  deliberate  and  premeditated.  State 
V.  Vinso,  71  S.  W.  1034,  1037,  171  Mo.  576 
(quoting  and  adopting  State  v.  Fairlamb,  25 
S.  W.  897,  121  Mo.  loc.  cit  144). 

"To  constitute  *murder  in  the  first  degree' 
there  must  have  been  an  unlawful  Idlling 
done,  purposely  and  with  deliberate  and  pre- 
meditated malice.  If  the  person  has  actu- 
ally formed  the  purpose  maliciously  to  kill 
and  has  deliberated  and  premeditated  upon 
it  before  he  performs  the  act,  and  then  i)er- 
forms  it,  he  is  guilty  of  murder  In  the  first 
degree,  however  short  the  time  may  have 
been  between  the  purpose  and  its  execution. 
It  is  not  time  that  constitutes  the  distinctive 
difference  between  murder  in  the  first  degree 
and  murder  in  the  second  degree.  An  un- 
lawful killing  with  malice,  deliberation,  and 
premeditation  constitutes  the  crime  of  mur- 
der in  the  first  degree.  It  matters  not  how 
short  the  time,  if  the  party  has  turned  it 
over  in  his  mind  and  weighed  and  deliberated 
upon  it."  Reed  v.  State,  106  N.  W.  649,  651, 
75  Neb.  509. 

"In  order  to  warrant  a  verdict  of  'mur- 
der in  the  first  degree,'  malice  must  be  shown 
by  the  evidence  to  have  existed  (that  is,  the 
Jury  must  be  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  killing 
was  a  consummation  of  a  prevkmsly  formed 
design  to  take  the  life  of  the  person  killed, 
and  that  the  design  to  kill -was  formed  de- 
liberately with  a  sedate  mind;  that  is,  at 
the  time  when  the  design  was-  formed,  the 
mind  of  the  person  killing  was  self-possessed 
and  capable  of  contemplating  the  consequenc- 
es of  the  act  proposed  to  be  done) .  There  is, 
however,  no  definite  space  of  time  necessary 
to  Intervene  between  the  formed  design  to 
kill  and  the  actual  killing ;  a  single^  moment 
of  time  may  be  sufficient ;  all  that  is  required 
is  that  the  mind  be  cool  and  deliberate  in 
forming  its  'purpose,  and  that  the  design  to 
kill  is  formed."  Gregg  v.  State  (Tex.)  100  S. 
W.  1161,  1163. 

Rev.  Laws,  c.  207, 1 1,  declares  that  mur- 
der committed  with  deliberately  premeditat- 
ed malice  aforethought,  or  in  the  commission 
or  attempt  to  commit  any  crime  punishable  i 
with    imprisonment  for  life,   or  committed-e 
with  extreme  atrocity  or  cruelty,  is  murdcer- 
in  the  first  degree,  fimd  punishable  with  deafb  v. 
In  a  prosecution  for  such  offense,  the  C(8tate 
charged   that  the  words   "deliberately  ewlll, 
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meditated  malice  aforethougbt"  meant  simply 
"tbought  upon,  resolved  npon  beforehand,  not 
a  thing  done  suddenly,  not  a  thing  that  comes 
into  the  mind  of  a  sudden,  and  is  done  be- 
fore there  is  time  to  think  about  it,  but  a 
thing  thought  upon  or  planned  some  time  be- 
fore, or  thought  upon  long  enough  before  the 
act  is  done  so  that  it  can  reasonably  be  said 
to  have  become  a  purpose  of  the  mind,"  that 
"no  particular  length  of  time  is  necessary" 
and  illustrated  the  same  by  stating  that  if  a 
robber  with  a  dirk  or  pistol  turns  a  comer 
and  meets  a  bank  messenger  with  a  roll  of 
bills,  and  determines  in  one  moment  to  get  it, 
and  the  next  shoots  or  stabs  the  messenger 
dead,  takes  the  package,  and  flees,  his  mal- 
ice was  deliberately  premeditated,  though  it 
occupied  only  a  few  seconds  to  accomplish. 
Held,  that  both  the  definition  and  illustration 
were  proper.  Oommonwealth  v.  Tucker,  76 
N.  B.  127,  138,  140,  141,  189  Mass.  457,  7  L. 
R.  A.  (N.  S.)  1056. 

An  instruction  that,  to  constitute  "mur- 
der in  the  first  degree,"  there  must  be  proof 
of  malice  and  premeditation,  and  that  if  ei- 
ther of  these  elements  is  absent  there  can  be 
no  conviction  for  that  grade  of  homicide,  that 
a  "premeditated  design  or  purpose"  is  one 
resulting  from  thought  and  reflection,  a  de- 
sign conceived  and  afterwards  so  deliberately 
considered  as  to  become  resolved  and  fixed, 
that  when  the  design  to  take  human  life  is 
formed  after  deliberation,  and  there  is  ade- 
quate time  and  opportunity  for  deliberatie 
thought,  then,  no  matter  how  soon  the  felo- 
nious killing  follows  the  formation  of  the 
settled  purpose,  it  is  murder  in  the  first  de- 
gree, that  there  need  be  no  appreciable  space 
of  time  between  the  formation  of  the  inten- 
tion to  kill  and  the  killing,  but  that  it  Is  as 
much  "premeditation"  if  it  enters  into  the 
mind  of  the  guilty  agent  a  moment  before 
the  act  as  if  it  entered  years  before,  and  that 
it  is  only  necessary  that  the  act  of  killing  be 
preceded  by  the  concurrence  of  will,  delibera- 
tion, and  premeditation,  but  that,  when  there 
la  no  time  and  opportunity  for  deliberate 
thought,  the  unlawful  killing  cannot  be  mur- 
der in  the  first  degree,  Is  correct.  Welty  ▼. 
State  and.)  100  N.  E.  73,  81. 

Intent 

"Murder  in  the  first  d^ree"  cannot  be 
predicated  on  the  mere  existence  of  an  in- 
tent to  kill  at  the  time  of  committing  the 
crime.  State  v.  Mangano,  72  Atl.  366,  367,  77 
N.  J.  Law,  544. 

It  Is  not  necessary  that  a  prior  intention 
to  do  the  act  of  killing  be  conceived  for  any 
particular  period  of  time  In  order  to  consti- 
tute murder  in  the  first  degree.  Ferguson  v. 
State,  122  S.  W.  236,  237,  92  Ark.  120. 
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nt  to  take  life,"  willful,  deliberate,  and 
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tual  combat,  the  offense  was  "murder  of  the 
first  degree."  State  v.  Taylor,  50  S.  E.  247. 
252,  57  W.  Va.  228. 

To  constitute  "murder  In  the  first  de- 
gree," the  killing  must  be  intentional,  must 
be  deliberate  and  premeditated,  and  no  kill- 
ing can  be  murder  in  the  first  degree  unless 
the  act  of  killing  is  preceded  by  a  willful  de- 
liberate, premeditated,  and  specific  intent  to 
kill.  State  v.  Marx,  60  Atl.  690,  692,  78  Conn. 
18. 

Under  Mills*  Ann,  St  |  1176,  providin? 
that  murder  in  the  perpetration  of  robbery 
shall  be  deemed  murder  in  the  first  degree, 
the  intent  is  immaterial,  so  that,  where  ser- 
eral  conspire  to  rob,  and  one  of  the  conspira- 
tors commits  murder  in  the  perpetration  of 
robbery,  the  others  are  responsible  for  his  act, 
though  murder  was  not  originally  intended. 
Andrews  T.  People,  79  Pac  1081,  1033,  33 
Colo.  193,  108  Am.  St  Rep.  76. 

"Under  Code,  §  4728,  all  murder  which 
is  perpetrated  by  means  of  poison  is  ^murder 
in  the  first  degree.'  Hence  a  homicide  com 
mitted  by  the  administration  of  poison,  with 
a  bad  motive  or  intent,  is  murder  in  the  first 
degree,  no  matter  whether  there  was  spe 
dfic  intent  to  kill."  State  v.  Bums,  99  N.  W. 
721,  722,  124  Iowa,  207  (citing  State  v.  Van 
Tassel,  72  N.  W.  497,  103  Iowa,  6;  State 
V.  Wells,  17  N.  W.  90,  61  Iowa,  629,  47  Am. 
Rep.  822;  State  v.  Bertoch,  83  N.  W.  967. 
112  Iowa,  195). 

The  distinctive  feature  of  **murder  In  the 
first  degree"  is  a  willful,  deliberate,  malicious, 
and  premeditated  intent  to  take  life,  and,  al- 
though it  is  not  indispensable  that  the  pre- 
meditated design  should  have  existed  in  the 
mind  of  the  slayer  for  any  particular  length 
of  time  before  the  killing,  yet  to  constitute 
murder  in  the  first  degree  it  is  indispensable 
that  the  evidence  should  show  that  the  Wil- 
ing was  not  only  done  with  malice  but  that 
it  was  preceded  by  a  clearly  formed  design  to 
kill,  a  clear  intent  to  take  life.  Howard  v. 
State,  100  S.  W.  756,  757,  82  Ark.  97  (dtinir 
Bivens  v.  State,  11  Ark.  460 ;  Fitpatrick  v. 
State,  37  Ark.  239). 

Under  Code,  |  4728,  providing  that  the 
killing  of  a  human  being  by  means  of  a  will- 
ful, unlawful,  and  felonious  adminlstratioD  of 
poison  is  "murder  in  the  first  degree,''  an  is- 
dictment  for  homicide  so  committed  is  not 
objectionable  for  failing  to  allege  a  q)eclfio 
Intent.  A  homicide  so  committed  cannot  con- 
stitute murder  in  the  second  degree  or  mao- 
slaughter,  and  hence  a  specific  intent  to  Mil 
is  not  an  essential  allegation  in  the  indict- 
ment State  V.  Robinson,  101  N.  W.  634,  635. 
126  Iowa,  69  (clUng  State  v.  Van  Tassel  72 
N.  W.  497, 103  Iowa,  9 ;  State  v.  Wells,  17  N 
W.  90,  61  Iowa,  629,  47  Am.  Rep.  822 ;  Epp^ 
V.  State,  1  N.  B.  491,  102  Ind.  539). 

If  a  person  takes  the  life  of  another  bv 
an  act  naturally  calculated  to  produce  that 
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result,  in  the  absence  of  any  explanatory  cir- 
cninstance  or  circumstances  rendering  the 
homicide  excusable  or  Justifiable,  or  criminal 
In  some  degree  less  than  the  highest,  or  cre- 
ating a  reasonable  doubt  in  regard  to  one  of 
such  contingencies,  the  law  presumes  that  he 
intended  the  result  effected,  and  he  is  guilty 
of  murder  in  the  first  degree.  Cupps  ▼.  State, 
97  N.  W.  210,  214,  120  Wis.  504,  102  Am.  St. 
Rep.  996. 

Pen.  Code  1901,  i  172,  declares  that  "mur- 
der" is  the  unlawful  killing  of  a  human  be- 
ing with  malice  aforethought  Such  malice 
is  express  or  implied.  Section  173  declares 
that  all  murder  perpetrated  by  poison  or  by 
any  other  kind  of  willful,  deliberate,  and  pre- 
meditated killing,  or  which  is  committed  in 
the  perpetration  of  certain  crimes,  is  murder 
in  the  first  degree,  and  all  other  kinds  of 
murder  are  in  the  second  degree.  Held,  that 
the  word  "other**  in  section  173  was  used  to 
supply  the  sense  of  addition  to  the  enumera- 
tion; and  hence  an  instruction  that  it  was 
not  essential  to  a  verdict  of  murder  in  the 
first  degree  by  poison  that  there  should  be 
proof  that  defendant  administered  the  poison 
to  decedent  with  a  specific  intent  to  kill  him 
was  proper ;  malice  being  implied.  Eytlnge 
T.  Territory,  100  Pac.  443,  445,  12  Ariz.  131. 

Penal  Law  (Consol,  Laws,  c.  40)  i  1044, 
subd.  1.  provides  that  the  killing  of  a  human 
being  is  "murder  in  the  first  degree"  when 
committed  from  a  deliberate  and  premeditat- 
ed design  to  effect  the  death  of  the  person 
killed  or  of  another.  Subdivision  2  provides 
it  is  murder  in  the  first  degree  when  com- 
mitted without  a  design  to  effect  death  while 
in  the  commission  of  a  felony.  Section  610 
provides  that,  upon  the  trial  of  an  indict- 
ment, the  prisoner  may  be  convicted  of  the 
crime  charged  therein  or  of  a  lesser  degree 
of  the  same  crime.  Held,  that  although  mur- 
der in  the  first  degree  as  defined  by  section 
1044,  subd.  1,  is  broad  enough  to  embrace 
murder  in  the  second  degree  or  manslaughter 
in  either  degree,  where  accused  was  tried  for 
murder  under  section  1044,  subd.  2,  the  power 
of  the  Jury  to  convict  of  a  lesser  degree  could 
not  be  exercised,  since  an  intent  to  kill  is  not 
a  necessary  ingredient  to  the  crime,  and  it 
was  enough  to  show  beyond  a  reasonable 
doubt  that  the  killing  was  done  In  commit- 
ting or  attempting  to  commit  a  felony.  Peo- 
ple V.  Schleiman,  90  N.  E.  950,  951,  197  N.  T. 
383,  27  L.  R.  A.  (N.  S.)  1075,  18  Ann.  Cas. 
588. 

In  a  prosecution  for  statutory  murder  in 
the  first  degree,  the  state  claimed  that  accus- 
ed killed  deceased  with  premeditated  design. 
The  court  charged  that  premeditated  design 
was  simply  an  intent  to  kill,  that  *'dcsign" 
meant  "intent,"  and  that  both  words  implied 
premeditation,  that  premeditation  did  not 
exclude  sudden  intent,  and  that  whether  it 
be  described  by  the  words  "actual  intent,** 
"design,"  or  "premeditated  design"  was  im- 
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material;  that  the  intent  was  understood  to 
be  premeditated  because  without  mental  ac- 
tion the  purpose  could  not  be  formed ;  that, 
when  there  were  no  circumstances  to  prevent 
the  presumption,  the  law  would  presume  that 
the  unlawful  act  was  intentional  and  mali- 
cious; that,  In  the  absence  of  evidence  to 
the  contrary,  he  who  takes  the  life  of  another 
by  some  act  naturally  calculated  to  produce 
death  would  be  presumed  to  have  intended 
that  result  and  to  be  guilty  of  murder  in  the 
first  degree,  it  being  presumed  that  such  per- 
son intended  the  result  that  followed,  and 
must  be  guilty  of  murder  in  the  absence  of 
evidence  that  the  homicide  was  Justifiable  or 
excusable  or  such  as  to  raise  a  reasonable 
doubt  on  the  question;  thus  that  where  ac^ 
cused  fired  a  shot,  the  weapon  being  aimed  at 
a  vital  part  of  the  body,  and  death  ensued 
as  a  natural  result,  the  presumption  of  fact 
as  to  the  intention  to  take  life,  in  the  absence 
of  any  explanatory  circumstances,  makes  a 
prima  facie  case  for  the  prosecution,  the 
state  not  being  required  to  negative  any  prob- 
ability that  there  were  circumstances  reduc- 
ing the  homicide  below  that  of  murder  In  the 
first  degree,  or  excusing  or  Justifying  it. 
Held,  that  such  charge  was  correct  in  so  far 
as  it  related  to  statutory  murder  in  the  first 
degree  under  the  facts  proved.  Hedger  v. 
State,  128  N.  W.  80,  90,  144  Wis.  279. 

ICalioe  or  motive 

Malice  is  an  essential  element  of  "mur- 
der in  the  first  degree.'*  State  v.  Beese  (Del.) 
79  Atl.  217,  220,  2  Boyce,  434. 

To  establish  "murder  of  the  first  degree," 
it  must  be  shown  that  the  killing  was  com- 
mitted with  express  malice  aforethought 
State  V.  Borrelll  (Del.)  76  Atl.  605,  606,  1 
Boyce,  349. 

First  degree  murder  is  included  within 
the  term  "felonious  homicide"  and  malice  is 
an  essential  ingredient  thereof.  State  v. 
Russo  (Del.)  77  AU.  743,  745,  1  Boyce,  538. 

"Murder  of  the  first  degree"  is  where  the 
killing  was  done  with  malice  aforethought. 
State  V.  Primrose  (Del.)  77  Atl.  717,  719,  2 
Boyce,  164. 

"Murder  in  the  first  degree"  occurs  where 
the  killing  was  done  with  express  malice 
aforethought.  State  v.  Beese  (D^.)  79  Atl. 
217,  221,  2  Boyce,  434. 

"Murder  of  the  first  degree**  exists  where 
the  killing  is  done  with  express  malice  afore- 
thought, and  express  malice  aforethought  ex- 
ists where  the  killing  is  done  with  a  sedate, 
deliberate  mind  and  formed  design  to  kill. 
State  V.  Brelawski  (Del.)  84  Atl.  950,  952. 

"Murder  of  the  first  degree"  is  committed 
when  the  killing  is  done  with  express  malk-e 
aforethought ;  that  Is.  with  a  sedate,  deliber- 
ate mind,  and  formed  design  to  kill.  State  v. 
Miele  (Del.)  74  Atl.  8,  9,  1  Boyce,  33;  State 
V.  IJ2ao  (Del.)  65  Aa  775,  777,  6  PennewlH, 
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212;    State  t.  Short  (Del.)  82  Atl.  239,  241, 
2  Boyce,  491. 

If  a  person  puts  poison  in  flour  with  in- 
tent that  it  shall  be  cooked  and  eaten  by  B., 
but  it  is  eaten  by  C,  who  dies  therefrom, 
such  person  will  be  guilty  of  murder,  though 
he  had  no  maUc6  against  C.  Chelsey  v.  State, 
49  S.  E.  258,  259,  121  Ga.  340. 

An  instruction  that,  if  any  person  in  the 
perpetration,  or  in  the  attempt  to  perpetrate, 
a  robbery  shall  take  the  life  of  the  person  in- 
tended to  be  robbed,  he  is  guilty  of  '^murder 
in  the  first  degree"  is  erroneous  as  eliminat- 
ing malice.  Gates  v.  State,  103  S.  W.  859, 
860,  51  Tex.  Or.  R.  449. 

"Murder,"  within  Rev.  St  1908,  |  1624. 
cL  4,  providing  that  murder  perpetrated  by 
any  act  greatly  dangerous  to  the  lives  of  oth- 
ers, but  indicating  a  depraved  mind  regard- 
less of  human  life,  shall  be  *'murder  in  the 
first  degree,"  is  such  as  is  committed  by  an 
act  greatly  dangerous  to  the  lives  of  persons 
other  than  the  one  killed,  and  showing  a 
reckless  disregard  of  human  Ufe;  and  it 
therefore  does  not  include  a  killing  resulting 
from  intentional  shooting  of  the  Individual 
slain,  and  where  there  is  no  element  of  what 
is  termed  ^'universal  maUce^'  shown.  Longi- 
nottl  V.  People,  102  Pac.  165, 168,  46  CJolo.  173 
(citing  and  adopting  Darry  v.  People,  10  N.  Y. 
120;  Mitchell  v.  State,  60  Ala.  26;  Jewell  v. 
Territory,  43  Pac.  1075,  4  Okl.  53 ;  and  Gold- 
Ing  V.  State,  8  South.  311,  26  Fla.  530). 

Revisal  1905,  |  3631,  declaring  that  mur- 
der by  means  of  poison,  lying  in  wait,  etc., 
or  by  any  other  kind  of  willful,  deliberate,  or 
premeditated  killing,  shall  be  murder  in  the 
first  degree,  and  that  all  other  kinds  of  mur- 
der shall  be  murder  in  the  second  degree, 
classifies  the  different  kinds  of  murder  at 
common  law,  without  giving  any  new  defini- 
tion, and  the  malice  essential  to  constitute 
murder  in  the  first  degree  need  not  arise 
from  personal  ill  will,  but  may  exist  where 
there  has  been  a  wrongful  and  intentional 
killing  without  lawful  excuse  or  mitigating 
circumstances.  State  v.  Banks,  57  S.  E.  174, 
176,  143  N.  C.  652. 

Murder  may  be  committed  without  any 
motive.  It  is  the  intention,  deliberately 
formed  after  premeditation,  so  that  it  be- 
comes a  definite  purpose  to  kill,  and  a  conse- 
quent killing  without  legal  provocation  or  ex- 
cuse, that  constitutes  ''murder  in  the  first  de- 
gree." The  existence  of  a  motive  may  be 
evidence  to  show  the  degree  of  the  offense,  or 
to  establish  the  identity  of  the  defendant  as 
the  slayer;  but  motive  is  not  an  essential 
element  of  the  crime,  nor  is  it  indispensable 
to  a  conviction  of  the  person  charged  with 
its  commission.  State  v.  Adams,  50  S.  & 
765,  768,  138  N.  C.  688. 

If  vrder  la  seeond  degree  dletlnciiished 

"Murder  in  the  first"  and  "murder  in  the 
second  degree"   are  distinguished,  in  that 


specific  intent  to  kill  is  essential  to  the  of- 
fense in  the  first  degree.  Reed  v.  State,  145 
S.  W.  206,  208»  102  Ark.  525. 

The  distinction  between  murder  in  the 
first  and  second  degrees  is  that  in  ''murder  in 
the  first  degree"  a  specific  intent  to  take  Ufe 
must  be  shown,  while  in  murder  in  the  second 
degree  it  is  not  necessary  to  prove  such  in- 
tent Petty  V.  State,  89  S.  W.  465,  466,  76 
Ark.  515. 

Under  Kirby's  Dig.  |  1766,  declaring  that 
all  murder  by  means  of  poison,  lying  in  wait 
or  other  malicious  or  premeditated  killing,  or 
which  shall  be  committed  in  the  perpetration 
or  attempt  to  perpetrate  arson,  rape,  rob- 
bery; burglary,  or  larceny,  shall  be  deemed 
"murder  in  the  first  degree,"  when  the  fact 
of  killing  alone  is  proved,  it  will  be  presuoaed 
that  the  crime  is  murder  In  the  second  de- 
gree. Ferguson  v.  State,  122  S.  W.  236,  237, 
92  Ark.  120. 

Where  there  exists  a  design  deliberately 
formed  in  the  mind  of  accused  to  take  life, 
and  death  ensues  from  hLs  act,  the  homicide 
is  "murder  in  the  first  degree";  but  where 
there  exists  no  design  to  take  life,  but  death 
results  from  an  unlawful  act  of  violence,  and 
there  is  no  adequate  provocation,  the  homi- 
cide is  murder  in  the  second  degree.  Stare 
V.  Honey  (Del.)  65  Atl.  764-766,  6  PennewiL\ 
148. 

The  statute,  providing  that  all  murder 
in  robbery  or  in  the  perpetration  of  robbery 
is  "murder  in  the  first  degree,"  eliminatea 
murder  in  the  second  degree  in  homicide 
committed  In  robbery  or  in  the  perpetration 
of  robbery,  and  the  killing  of  one  in  the  per- 
petration of  the  robbery  of  another  is  "mur- 
der in  the  first  degree."  Milo  v.  State,  127 
S.  W.  1025,  1029,  59  Tex.  Cr.  R.  196. 

Revisal  1905,  |  3631,  declaring  that  mur- 
der by  means  of  poison,  lying  in  wait,  etc.. 
or  by  any  other  kind  of  willful,  deliberate, 
or  premeditated  killing,  shall  be  'murder  in 
the  first  degree,"  and  that  all  other  kinds  of 
murder  shall  be  "murder  in  the  second  de- 
gree,'* classifies  the  different  kinds  of  mur- 
der at  common  law,  without  giving  any  new 
definition.  State  v.  Banks,  57  S.  E.  174^  176, 
143  N.  O.  652. 

The  degree  of  murder  under  the  statute 
declaring  that  murder  perpetrated  by  any 
kind  of  willful,  deliberate,  and  premeditated 
killing  shall  be  "murder  in  the  first  degree." 
and  all  other  kinds  of  murder  shall  be  mur- 
der in  the  second  degree,  depends  on  the 
question  whether  the  crime  was  wHlfnl,  de- 
liberate, and  premeditated,  and  on  that  qnee*^ 
tion  it  becomes  material  whether  accused 
was  in  such  a  condition  of  mind  by  reason 
of  intoxication  as  to  be  incapable  of  d^bera- 
tlon  and  premeditation.  Brennan  v.  People, 
86  Pac.  79,  81,  37  Colo.  256. 

The  characteristic  quality  of  "murder  in 
the  first  degree,"  and  that  which  distinguiali- 
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es  it  from  mnrder  In  the  second  degree  or 
any  other  homicide,  is  the  existence  of  a  set- 
tled purpose  and  fixed  design  on  the  part  of 
the  assailant  that  the  act  of  assault  should 
result  in  the  death  of  the  party  assaulted; 
that  death  being  the  end  aimed  at,  the  ob- 
ject sought  for  and  wished.  The  distinctive 
characteristic  of  murder  In  the  first  degree 
is  premeditation.  When  the  act  of  killing  is 
not  done  in  the  commission  or  attempt  to 
commit  some  felony  nor  by  poison,  or  lying 
in  wait,  the  killing  must  be  done  willfully, 
deliberately,  maliciously,  and  with  premedita- 
tion. Turner  ▼.  State,  108  S.  W.  1139,  1142, 
119  Tenn.  663,  15  L.  R.  A.  (N.  S.)  988,  123 
Am.  St.  Rep.  758,  14  Ann.  Cas.  990  (quoting 
Dale  V.  State,  10  Yerg.  [18  Tenn.]  551 ;  Swan 
V.  State,  4  Humph.  [23  Tenn.]  136 ;  Lewis  v. 
State,  3  Head  [40  Tenn.]  148). 

A  willful,  deliberate,  and  premeditated 
killing,  or  a  killing  done  in  the  perpetration, 
or  attempted  perpetration,  of  robbery,  is 
"murder  in  the  first  degree."  Otherwise  a 
killing  is  "murder  in  the  second  degree," 
where  accused  unlawfully  and  with  malice 
aforethought  killed  decedent,  and  in'  deter- 
mining the  degree  any  evidence  of  the  men- 
tal status  of  accused  is  proper.  State  t. 
Johnny,  87  Pac.  3,  8,  29  Nev.  203. 

An  unlawful  killing,  done  purposely  and 
with  deliberate  and  premeditated  malice,  is 
"murder  in  the  first  degree,"  and  it  matters 
not  how  short  the  time  may  be  between  the 
time  of  the  formation  of  the  purpose  to  kill 
and  its  execution,  if  the  person  committing 
the  crime  has  deliberated  upon  it  "Murder 
in  the  second  degree"  consists  in  an  unlaw- 
ful killing  done  purposely  and  maliciously, 
but  without  deliberation  and  premeditation. 
Hamblin  v.  State,  115  N.  W.  860.  853,  81 
Neb.  148,  16  Ann.  Cas.  569. 

The  only  essential  difference  between 
"murder  in  the  first  degree"  and  "murder  in 
the  second  degree"  is  that  the  former  is  com- 
mitted after  deliberation  and  premeditation, 
which  elements  do  not  inhere  in  the  lower 
grade  of  the  crime,  but  all  the  elements  of 
murder  in  the  second  degree  are  Included  in 
the  statutory  definition  of  murder  in  the 
first  degree.  To  render  one  who  is  not  pres- 
ent and  does  not  aid  or  assist  in  a  murder 
guilty  thereof,  by  reason  of  a  former  con- 
spiracy with  the  slayer,  It  must  appear  that 
the  murder  was  within  the  contemplation  of 
the  conspiracy,  or  was  the  natural  and  prob- 
able outcome  thereof.  State  v.  Keleher,  87 
Pac.  738,  789,  74  Kan.  631. 

In  a  prosecution  for  murder,  the  court 
charged  that  "malice  is  also  necessary  to 
murder  in  the  first  degree.  The  distinguish- 
ing feature,  so  far  as  malice  is  concerned,  is 
that,  in  murder  of  the  first  degree,  malice 
must  be  proven  to  your  satisfaction  beyond  a 
reasonable  doubt  as  an  existing  fact,  while 
in  murder  of  the  second  degree  malice  will 
be  Implied  from  the  fact  of  an  unlawful  kill- 


ing." Held  that,  if  the  Instructions  stood 
alone,  the  latter  part  of  the  paragraph  might 
be  erroneous,  but  as  it  was  followed  by  an 
instruction  defining  malice  as  being  that 
which  the  law  Infers  from  certain  acts,  how- 
ever suddenly  done,  as  when  the  fact  of  an 
unlawful  killing  is  established  and  the  facts 
do  not  establish  malice  beyond  a  reasonable 
doubt,  though  they  tend  to  excuse  or  Justify 
the  act,  then  the  law  implies  malice,  and  the 
murder  Is  murder  of  the  second  degree,  and 
also  that  if  the  killing  is  unlawful  and  done 
with  implied  malice  aforethought,  it  would 
be  murder  In  the  second  degree,  the  instruc- 
tions taken  together  were  correct.  Kggles- 
ton  V.  State  (Tex.)  128  S.  W.  1105,  1109. 

The  next  lower  grade  of  culpable  homi- 
cide than  "murder  in  the  first  degree"  is 
"murder  In  the  second  degree."  Malice  Is 
also  a  necessary  ingredient  of  the  offenne 
of  murder  in  the  second  degree.  The  dis- 
tinguishing feature,  however,  so  far  as  the 
element  of  malice  Is  concerned,  is  that  in 
murder  in  the  first  degree  malice  must  be 
proved  to  the  satisfaction  of  the  jury  be- 
yond a  reasonable  doubt  as  an  existing  fact, 
while  in  murder  in  the  second  degree  malice 
will  be  implied  from  the  fact  of  an  unlaw- 
ful kiUing.  Implied  malice  is  that  which  the 
law  Infers  from  or  Imputes  to  certain  acts, 
however  suddenly  done.  Thus,  when  the  fact 
of  an  unlawful  killing  is  established,  and  the 
facts  do  not  establish  express  malice  beyond 
a  reasonable  doubt,  nor  tend  to  mitigate,  ex- 
cuse, or  justify  the  act,  then  the  law  implies 
malice,  and  the  murder  is  in  the  second  de- 
gree, and  the  law  does  not  further  define 
murder  in  the  second  degree  than  if  the  kiU- 
ing is  shown  to  be  unlawful,  and  there  is 
nothing  in  evidence  on  the  one  hand  showing 
express  malice,  and,  on  the  other  hand,  there 
is  nothing  that  will  reduce  the  killing  below 
the  grade  of  murder,  then  the  law  implies 
malice,  and  the  homicide  is  murder  in  the 
second  degree.  Dobbs  v.  State,  113  8.  W. 
923,  927,  54  Tex.  Cr.  R.  550. 

IIURDER  IN  SECOND  DEGREE 

As    felonious    homicide,    see    Felonious 
Homicide. 

All  murder  not  of  the  first  degree  is 
"murder  of  the  second  degree."  Waters  v. 
State,  114  S.  W.  628,  632,  54  Tex.  Cr.  R.  322. 

By  Pen.  Code,  §  352,  "murder  of  the  sec- 
ond degree"  is  all  murder  which  does  not 
amount  to  murder  of  the  first  degree.  State 
V.  Hliboka,  78  Pac.  965,  966,  31  Mont.  455,  3 
Ann.  Cas.  934. 

"Murder  of  the  second  degree"  is  all 
murder  not  murder  in  the  first  degree,  as 
defined  by  Rev.  St.  1887,  |  6562.  State  v. 
Phinney,  89  Pac.  634,  13  Idaho,  307,  12  L.  R. 
A.  (N.  6.)  a35, 12  Ann.  Cas.  1079. 

To  render  one  guilty  of  "murder  In  the 
second  degree,"  he  must  have  inflicted  an 
act  of  vlolen'ce  on  decedent  which  produced 
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212;    State  v.  Short  (Del.)  82  Atl.  239,  241, 
2  Boyce,  491. 

If  a  person  puts  poison  In  floor  with  in- 
tent that  it  shall  he  cooked  and  eaten  by  B., 
but  it  is  eaten  by  C,  who  dies  therefrom, 
such  person  will  be  guilty  of  murder,  though 
he  had  no  malice  against  0.  Ghelsey  v.  State, 
49  S.  E.  258,  259,  121  Ga.  340. 

An  instruction  that,  tf  any  person  in  the 
perpetration,  or  in  the  attempt  to  perpetrate, 
a  robbery  shall  take  the  life  of  the  person  in- 
tended to  be  robbed,  he  is  guilty  of  "murder 
in  the  first  degree"  is  erroneous  as  eliminat- 
ing malice.  Gates  y.  State,  103  S.  W.  859, 
860,  51  Tex.  Or.  R.  449. 

"Murder,"  within  Rev.  St  1008,  |  1624, 
cl.  4,  providing  that  murder  perpetrated  by 
any  act  greatly  dangerous  to  the  lives  of  oth- 
ers, but  indicating  a  depraved  mind  regard- 
less of  human  life,  shall  be  '*murder  in  the 
first  degree,''  is  such  as  is  committed  by  an 
.  act  greatly  dangerous  to  the  lives  of  persons 
other  than  the  one  killed,  and  showing  a 
reckless  disregard  of  human  life;  and  it 
therefore  does  not  include  a  killing  resulting 
from  intentional  shooting  of  the  individual 
slain,  and  where  there  is  no  element  of  what 
is  termed  "universal  malice^'  shown.  Longi- 
notti  V.  People,  102  Pac.  165, 168,  46  Colo.  173 
(citing  and  adopting  Darry  v.  People,  10  N.  Y. 
120;  Mitchell  v.  State,  60  Ala.  26;  Jewell  v. 
Territory,  43  Pac.  1075,  4  Gkl.  53 ;  and  Gold- 
ing  V.  State,  8  South.  311,  26  Fla.  530). 

Revisal  1905,  {  3631,  declaring  that  mur- 
der by  means  of  poison,  lying  in  wait,  etc., 
or  by  any  other  kind  of  willful,  deliberate,  or 
premeditated  killing,  shall  be  murder  in  the 
first  degree,  and  that  all  other  kinds  of  nmr- 
der  shall  be  murder  in  the  second  degree, 
classifies  the  different  kinds  of  murder  at 
common  law,  without  giving  any  new  defini- 
tion, and  the  malice  essential  to  constitute 
murder  in  the  first  degree  need  not  arise 
from  personal  ill  will,  but  may  exist  where 
there  has  been  a  wrongful  and  intentional 
killing  without  lawful  exciise  or  mitigating 
circumstances.  State  v.  Banks,  57  S.  E.  174, 
176,  143  N.  C.  652. 

Murder  may  be  committed  without  any 
motive.  It  is  the  intention,  deliberately 
formed  after  premeditation,  so  that  it  be- 
comes a  definite  purpose  to  kill,  and  a  conse- 
quent killing  without  legal  provocation  or  ex- 
cuse, that  constitutes  "murder  in  the  first  de- 
gree." The  existence  of  a  motive  may  be 
evidence  to  show  the  degree  of  the  offense,  or 
to  establish  the  identity  of  the  defendant  as 
the  slayer;  but  motive  is  not  an  essential 
element  of  the  crime,  nor  is  it  indispensable 
to  a  conviction  of  the  person  charged  with 
its  commission.  State  v.  Adams,  50  S.  & 
765,  768,  138  N.  C.  688. 

If  vrder  la  second  decree  dletlnsitisked 

"Murder  in  the  first"  and  "murder  in  the 
second   degree"   are  distlnguisbed,   in   that 


-specific  intent  to  kill  is  essential  to  the  of- 
fense in  the  first  degree.  Reed  v.  State,  145 
S.  W.  206,  208»  102  Ark.  525. 

The  distinction  between  murder  in  the 
first  and  second  degrees  is  that  in  "murder  in 
the  first  degree"  a  specific  intent  to  take  lile 
must  be  shown,  while  in  murder  in  the  second 
degree  it  is  not  necessary  to  prove  such  in- 
tent Petty  V.  State,  89  S.  W.  465,  466,  76 
Ark.  515. 

Under  Kirby's  Dig.  |  1766,  declaring  that 
all  murder  by  means  of  poison,  lying  in  wait, 
or  other  malicious  or  premeditated  killing,  or 
which  shall  be  committed  in  the  perpetration 
or  attempt  to  perpetrate  arson,  rape,  rob- 
bery; burglary,  or  larceny,  shall  be  deemed 
"murder  in  the  first  degree,"  when  the  fact 
of  killing  alone  is  proved,  it  will  be  presumed 
that  the  crime  la  murder  in  the  second  de- 
gree. Ferguson  ▼.  State,  122  S.  W.  236,  237, 
92  Ark.  120. 

Where  there  exists  a  design  deliberatelT 
formed  in  the  mind  of  accused  to  take  life, 
and  death  ensues  from  his  act,  the  homicide 
is  "murder  in  the  first  degree";  but  where 
there  exists  no  design  to  take  life,  but  death 
results  from  an  unlawful  act  of  violence,  and 
there  is  no  adequate  provocation,  the  homi- 
cide is  murder  in  the  second  degree.  State 
V.  Honey  (Del.)  65  Atl.  764-766,  6  PennewiT. 
148. 

The  statute,  providing  that  all  murder 
in  robbery  or  in  the  perpetration  of  robbery 
is  "murder  in  the  first  degree,"  eliminates 
murder  in  the  second  degree  in  homidde 
committed  in  robbery  or  in  the  perpetration 
of  robbery,  and  the  killing  of  one  in  the  per- 
petration of  the  robbery  of  another  is  "mur- 
der in  the  first  degree."  Milo  v.  State,  127 
S.  W.  1025,  1029,  59  Tex.  Or.  R.  196. 

Revisal  1905,  |  3631,  declaring  tliat  mar- 
der  by  means  of  poison,  lying  in  wait,  etc., 
or  by  any  other  kind  of  willful,  deliberate, 
or  premeditated  killing,  shall  be  "murder  in 
the  first  degree,"  and  that  all  other  kinds  of 
murder  shall  be  "murder  in  the  second  de- 
gree," classifies  the  different  kinds  of  mur- 
der at  common  law,  without  giving  any  new 
definition.  State  ▼.  Banks,  57  S.  E.  174,  176, 
143  N.  C.  652. 

The  degree  of  murder  under  the  statute 
declaring  that  murder  perpetrated  by  any 
kind  of  willful,  deliberate,  and  premeditated 
killing  shall  be  "murder  in  the  first  degree," 
and  all  other  kinds  of  murder  shall  be  mor- 
der  in  the  second  degree,  depends  on  the 
question  whether  the  crime  was  wlllfui,  de- 
liberate, and  premeditated,  and  on  that  ques^ 
tion  it  becomes  material  whether  accused 
was  in  such  a  condition  of  mind  by  reason 
of  intoxication  as  to  be  incapable  of  delibera- 
tion and  premeditation.  Brennan  ▼.  People, 
86  Pac.  79,  81,  37  Colo.  256. 

The  characteristic  quality  of  "murder  la 
the  first  degree,"  and  that  which  dlstingoish- 
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es  it  from  murder  In  the  second  degree  or 
any  other  homicide,  Is  the  existence  of  a  set- 
tled purpose  and  fixed  design  on  the  part  of 
the  assailant  that  the  act  of  assault  should 
result  In  the  death  of  the  party  assaulted; 
that  death  being  the  end  aimed  at,  the  ob- 
ject sought  for  and  wished.  The  distinctive 
characteristic  of  murder  In  the  first  degree 
Is  premeditation.  When  the  act  of  killing  Is 
not  done  In  the  commission  or  attempt  to 
commit  some  felony  nor  by  poison,  or  lying 
In  wait,  the  killing  must  be  done  willfully, 
deliberately,  maliciously,  and  with  premedita- 
tion. Turner  v.  State,  108  S.  W.  1139,  1142, 
119  Tenn.  663,  15  L.  R.  A.  (N.  S.)  988,  123 
Am.  St.  Rep.  758,  14  Ann.  Cas.  990  (quoting 
Dale  V.  State,  10  Yerg.  [18  Tenn.]  551 ;  Swan 
V.  State,  4  Humph.  [23  Tenn.]  136 ;  Lewis  v. 
State,  3  Head  [40  Tenn.]  148). 

A  willful,  deliberate,  and  premeditated 
killing,  or  a  killing  done  in  the  perpetration, 
or  attempted  perpetration,  of  robbery,  is 
"murder  in  the  first  degree."  Otherwise  a 
killing  is  "murder  in  the  second  degree," 
where  accused  unlawfully  and  with  malice 
aforethought  killed  decedent,  and  in'  deter- 
mining the  degree  any  evidence  of  the  men- 
tal status  of  accused  is  proper.  State  ▼. 
Johnny,  87  Pac.  3,  8,  29  Nev.  203. 

An  unlawful  killing,  done  purposely  and 
with  deliberate  and  premeditated  malice,  is 
"murder  in  the  first  degree,"  and  it  matters 
not  how  short  the  time  may  be  between  the 
time  of  the  formation  of  the  purpose  to  kill 
and  its  execution,  If  the  person  committing 
the  crime  has  deliberated  upon  it  "Murder 
in  the  second  degree"  consists  in  an  unlaw- 
ful killing  done  purposely  and  maliciously, 
but  without  deliberation  and  premeditation. 
Hamblln  v.  State,  115  N.  W.  850,  853,  81 
Neb.  148,  16  Ann.  Cas.  569. 

The  only  essential  difference  between 
"murder  in  the  first  degree"  and  "murder  in 
the  second  degree"  is  that  the  former  is  com- 
mitted after  deliberation  and  premeditation, 
which  elements  do  not  Inhere  in  the  lower 
grade  of  the  crime,  but  all  the  elements  of 
murder  In  the  second  degree  are  included  in 
the  statutory  definition  of  murder  In  the 
first  degree.  To  render  one  who  is  not  pres- 
ent and  does  not  aid  or  assist  in  a  murder 
guilty  thereof,  by  reason  of  a  former  con- 
spiracy with  the  slayer,  it  must  appear  that 
the  murder  was  within  the  contemplation  of 
the  conspiracy,  or  was  the  natural  and  prob- 
able outcome  thereof.  State  v.  Keleher,  87 
Pac.  738,  789,  74  Kan.  631. 

In  a  prosecution  for  murder,  the  court 
charged  that  "malice  Is  also  necessary  to 
murder  in  the  first  degree.  The  distinguish- 
ing feature,  so  far  as  malice  is  concerned,  is 
that,  in  murder  of  the  first  degree,  malice 
must  be  proven  to  your  satisfaction  beyond  a 
reasonable  doubt  as  an  existing  fact,  while 
in  murder  of  the  second  degree  malice  will 
be  implied  from  the  fact  of  an  unlawful  kill- 


ing." Held  that,  if  the  instructions  stood 
alone,  the  latter  part  of  the  paragraph  might 
be  erroneous,  but  as  it  was  followed  by  an 
instruction  defining  malice  as  being  that 
which  the  law  infers  from  certain  acts,  how- 
ever suddenly  done,  as  when  the  fact  of  an 
unlawful  killing  is  ctstablished  and  the  facts 
do  not  establish  malice  beyond  a  reaaonal)le 
doubt,  though  they  tend  to  excuse  or  Justify 
the  act,  then  the  law  implies  malice,  and  the 
murder  is  murder  of  the  second  degree,  and 
also  that  if  the  killing  Is  unlawful  and  done 
with  Implied  malice  aforethought,  it  would 
be  murder  in  the  second  degree,  the  instruc- 
tions taken  together  were  correct.  Kggles- 
ton  V.  State  (Tex.)  128  S.  W.  1105,  1109. 

The  next  lower  grade  of  culpable  homi- 
cide than  "murder  in  the  first  degree"  Is 
"murder  In  the  second  degree."  Malice  Is 
also  a  necessary  ingredient  of  the  offense 
of  murder  in  the  second  degree.  The  dis- 
tinguishing feature,  however,  so  far  as  the 
element  of  malice  Is  concerned,  is  that  in 
murder  in  the  first  degree  malice  must  be 
proved  to  the  satisfaction  of  the  jury  be- 
yond a  reasonable  doubt  as  an  existing  fact, 
while  in  murder  in  the  second  degree  maUce 
will  be  implied  from  the  fact  of  an  unlaw- 
ful killing.  Implied  malice  is  that  which  the 
law  infers  from  or  imputes  to  certain  acts, 
however  suddenly  done.  Thus,  when  the  fact 
of  an  unlawful  killing  is  established,  and  the 
facts  do  not  establish  express  malice  beyond 
a  reasonable  doubt,  nor  tend  to  mitigate,  ex- 
cuse, or  Justify  the  act,  then  the  law  implies 
malice,  and  the  murder  is  in  the  second  de- 
gree, and  the  law  does  not  further  define 
murder  in  the  second  degree  than  if  the  kill- 
ing is  shown  to  be  unlawful,  and  there  is 
nothing  in  evidence  on  the  one  hand  showing 
express  malice,  and,  on  the  other  hand,  there 
is  nothing  that  will  reduce  the  killing  below 
the  grade  of  murder,  then  the  law  Implies 
malice,  and  the  homicide  is  murder  in  the 
second  degree.  Dobbs  v.  State,  113  S.  W. 
923,  927,  54  Tex.  Or.  R.  550. 

IffURDER  IN  SECOND  DEGREE 

As    felonious    homicide,    see    Felonious 
Homicide. 

All  murder  not  of  the  first  degree  is 
"murder  of  the  second  degree."  Waters  v. 
State,  114  S.  W.  628,  632,  54  Tex.  Cr.  R.  322. 

By  Pen.  Code,  §  352,  "murder  of  the  sec- 
ond degree"  is  all  murder  which  does  not 
amount  to  murder  of  the  first  degree.  State 
V.  Hllboka,  78  Pac.  965,  966,  31  Mont.  455,  3 
Ann.  Cas.  934. 

"Murder  of  the  second  degree"  is  all 
murder  not  murder  in  the  first  degree,  as 
defined  by  Rev.  St  1887,  §  6562.  State  v. 
Phlnney,  89  Pac.  634,  13  Idaho,  307,  12  L.  R. 
A.  (N.  6.)  935,  12  Ann.  Cas.  1079. 

To  render  one  guilty  of  ''murder  in  the 
second  degree,"  he  must  have  inflicted  an 
act  of  violen'ce  on  decedent  which  produced 
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death,  with  the  intention  to  kill  decedent  or 
to  do  an  act  of  violence  from  which  ordina- 
rily, in  the  usual  course  of  events,  death  or 
great  bodily  harm  might  result  Fowler  v. 
State,  49  South.  788,  789,  790,  161  Ala.  1. 

"The  law  requires  that,  before  a  homi- 
cide can  be  *murder  in  the  second  degree,'  it 
must  be  unlawfully  done,  and  upon  malice 
aforethought"  Thomas  v.  State,  74  S.  W. 
36,  38,  45  Tex.  Cr.  B.  111. 

Where  one  person  unlawfully  kills  an- 
other with  implied  malice,  the  crime  is  "mur- 
der in  the  second  degree.'*  State  v.  Short 
(Del.)  82  AtL  239,  241,  2  Boyce,  491. 

Killing  with  implied  malice  constitutes 
"murder  in  the  second  degree";  that  is, 
where  the  malice  is  not  express,  as  in  murder 
in  the  first  degree,  but  is  an  inference  or  con- 
clusion of  law  from  facts  proved,  where  there 
is  no  deliberate  mind  and  formed  design  to 
take  life,  but  where  the  killing  is  done  with- 
out Justification  or  excuse,  and  without  pro- 
vocation, or  without  sufficient  provocation  to 
reduce  the  offense  to  manslaughter.  State  v. 
Brooks  (Del.)  84  Atl.  225,  227 ;  Same  v.  Bre- 
lawski  (Del.)  84  Atl.  950,  952;  Same  v.  De 
Paolo  (Del.)  84  Atl.  213,  214. 

Where  the  killing  with  a  deadly  weapon 
was  established,  or  admitted,  and  the  plea 
was  self-defense,  the  two  presumptions  that 
the  killing  was  unlawful  and  that  It  was  done 
with  malice  arose,  and,  where  accused  merely 
rebutted  the  presumption  of  malice,  the  pre- 
sumption that  the  killing  was  unlawful  stood, 
Justifying  a  conviction  of  "manslaughter," 
whfch  is  an  unlawful  killing,  which  becomes 
"murder  in  the  second  degree"  when  it  has 
the  added  element  of  malice.  State  v.  Fowl- 
er, 66  S.  B.  567,  151  N.  C.  731. 

Murder  in  the  second  degree  is  the  un- 
lawful killing  of  a  human  being  with  malice, 
but  without  deliberation  or  premeditation. 
Miller  V.  State,  40  South.  47,  48,  145  Ala. 
677. 

"Murder  in  the  second  degree"  is  the  un- 
lawful killing  of  a  human  being  with  malice 
aforethought,  but  without  deliberation,  pre- 
meditation, or  preconcerted  design  to  kill. 
State  V.  Bradley,  24  AU.  1053,  1055,  64  Vt 
466. 

An  instruction  that  "murder  In  the  sec- 
ond degree"  is  the  killing  of  a  human  being, 
"willfully,  premedltatedly,  and  with  malice 
aforethought,"  is  correct  State  v.  Myers, 
121  S.  W.  131,  135,  221  Mo.  598. 

"Murder  In  the  second  degree"  is  the  kill- 
ing of  a  human  being  willfully,  premedltated- 
ly, and  with  malice  aforethought,  but  with- 
out deliberation.  State  v.  West,  100  S.  W. 
478,  481,  202  Mo.  128. 

A  killing  with  malice  aforethought,  but 
without  express  malice  is  "murder  in  the  sec- 
ond degree."  McMeans  v.  State^  114  S.  W. 
837,  839,  65  Tex.  Or.  B.  69. 


"Murder  in  the  second  degree"  is  consti- 
tuted by  the  absence  of  express  malice  upon 
one  side  and  extenuating  circumstances  or 
self-defense  or  adequate  cause  upon  the  other. 
Wheeler  v.  State,  121  S.  W.  166,  167,  56  Tex. 
Cr.  B.  547. 

"Murder  In  the  second  degree"  consists 
design  to  take  life,  and  without  provocation 
of  the  killing  of  another  without  a  fonued 
to  reduce  the  offense  to  manslaughter,  and 
under  the  influence  of  a  wicked  or  deiirnTcd 
heart,  or  with  cruel  and  wicked  indifference 
to  human  life.  State  r.  Cephus  (Del.)  67  AtL 
150,  151,  6  PennewiU,  160. 

Murder  in  the  second  degree  is  a  klliing 
with  Implied  malice ;  that  Is,  without  design 
or  premeditation,  but  under  the  influence  of 
a  depraved  heart  and  with  a  cruel  and  wick- 
ed indifference  to  human  life.  State  v.  Czzo 
(Del.)  65  Atl.  775-777,  6  PennewiU,  212. 

Murder  of  the  second  degree  is  where 
there  is  no  sedate,  deliberate  mind  and  form- 
ed design  to  take  life,  but  when  the  circum- 
stances show  that  the  homicide  was  commit- 
ted under  the  Influence  of  a  wicked  and  de- 
praved heart,  and  with  a  cruel  and  reckless 
Indifference  to  human  life.  State  v.  Harmon 
(Del.)  60  Atl.  866-868,  4  PennewiU,  580. 

"Murder  In  the  second  degree"  is  the  kill- 
ing of  a  human  being  mthout  a  sedate,  delib- 
erate purpose  and  formed  design  to  take  life, 
but  one  which  is  committed  suddenly,  with- 
out justification  or  excuse,  and  without  prov- 
ocation suflident  to  reduce  the  crime  to 
manslaughter.  State  v.  Mills  (Del.)  69  Atl. 
841,  842,  6  PennewUl,  407. 

"Murder  in  the  second  degree*'  is  where 
the  kiUing  is  done  with  impUed  maUce;  that 
is,  without  justification  or  excuse  or  with- 
out provocation  or  sufficient  provocation  to 
reduce  it  to  manslaughter.  State  v.  Tilgh- 
man  (Del.)  63  AtL  772,  773. 

"Murder  of  the  second  degree"  Is  where 
there  is  no  deliberate  mind  and  formed  desisn 
to  take  life,  but  where  the  killing  is  malicious, 
and  without  justification  or  excuse,  without 
provocation,  or  without  sufficient  provocation 
to  reduce  the  homicide  to  manslaughter. 
State  V.  Adams  (Del.)  65  Atl.  510,  511,  6  Pen- 
newUl, 178. 

"Murder  of  the  second  degree*'  la  commit- 
ted when  the  killing  is  done  with  implied 
malice,  where  there  is  no  deUberate  mind  or 
formed  design  to  take  Ufe  or  to  perpetrate  i 
crime  punishable  with  death,  but  where  the 
killing  is  without  justification  or  excuse,  and 
without  sufficient  provocation  to  reduce  the 
offense  to  manslaughter.  State  t.  Mleie 
(Del.)  74  Atl.  8,  9,  1  iBoyce,  33;  Same  v. 
Brown  (Del.)  61  Atl.  1077,  KTH,  6  PennewUL 
339;  Same  v.  Johns  (Del.)  65  AtL  763,  7W. 
6  PennewUl,  174. 

"Murder  of  the  second  degree**  occurs 
where  the  klUlng  is  done  with  implied  mal- 
ice;   that  i%  where  there  la  no  deliberate 
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mind  or  formed  design  to  take  life,  but  where 
the  killing  was  done  without  Justification  or 
excuse,  or  without  provocation  to  reduce  the 
offense  to  manslaughter.  State  v.  Reese 
(Del.)  79  AtL  217,  220,  2  Boyce,  434;  Samefv. 
Powell  (Del.)  61  Atl.  966,  971,  5  Pennewill,  24 

"Murder  of  the  second  degree"  is  the  klU- 
iDg  with  Implied  malice,  inferred  from  the 
facts  proved,  where  there  is  no  deliberate 
miud  or  formed  design  to  take  life,  but  where 
the  Idlling  is  done  without  Justification  or  ex- 
cuse, and  without  provocation  sufficient  to  re- 
duce the  offense  to  manslaughter.  State  v. 
Kusso  (Del.)  77  Atl.  743,  746,  1  Boyce,  638; 
Same  v.  Roberto  (Del.)  78  Atl.  305,  810,  2 
Boyce,  140. 

'*Murder  of  the  second  degree"  is  when 
the  killing  is  done  with  implied  malice,  not 
with  a  deliberate  or  formed  design,  but  with- 
out Justification  or  excuse,  and  without  prov- 
ocation, or  sufficient  provocation  to  reduce 
the  offense  to  manslaughter.  State  v.  Prim- 
rose (Del.)  77  Atl.  717,  719,  2  Boyce,  164.  ' 

*'Murder  in  the  second  degree"  is  where 
there  is  no  such  deliberate  mind  and  formed 
design  to  take  life,  but  where,  nevertheless, 
the  killing  is  malicious  and  without  Justifica- 
tion or  excuse,  without  any  provocation,  or 
without  sufficient  provocation  to  reduce  the 
homicide  to  the  grade  of  manslaughter. 
State  V.  Emory  (Del.)  58  Atl.  1036,  1038,  6 
Pennewill,  126. 

Where  there  is  no  deliberate  mind  or 
formed  design  to  take  Ufe,  or  to  perpetrate  a 
capital  crime,  but  where  the  killing  is  done 
without  Justification  or  excuse,  and  without 
provocation,  or  sufficient  provocation  to  re- 
duce the  offense  to  manslai^hter,  it  Is  "mur- 
der of  the  second  degree."  State  t«  Borrelli 
(Del.)  76  Atl.  605,  606,  1  Boyce,  349. 

''Murder  In  the  second  degree"  is  where 
the  killing  was  done  with  implied  malice; 
where  there  was  no  deliberate  mind  or  form- 
ed design  to  take  life  or  to  perpetrate  a  crime 
punishable  with  death;  but  where  the  killing 
was  done  without  Justification  or  excuse  and 
without  provocation,  or  without  sufficient 
provocation  to  reduce  the  offense  to  man- 
slaughter. State  V.  Brown  (Del.)  61  AU. 
1077,  1078,  5  Pennewill,  839. 

"Murder  in  the  second  degree"  is  the  kill- 
ing of  a  human  being  without  a  deliberately 
formed  design  to  take  life,  or  to  perpetrate 
or  attempt  to  perpetrate  a  crime  punishable 
with  death,  but  without  Justification,  excuse, 
or  sufficient  provocation  to  reduce  the  homi- 
cide to  manslaughter.  State  v.  Collins  (Del.) 
62  Atl.  224,  226,  5  Pennewill,  263;  Same  v. 
Bell  (Del)  62  AtL  147,  148,  5  Pennewill,  192. 

"Murder  in  the  second  degree"  is  proved 
where  it  is  satisfactorily  shown  that  the 
killing  was  done  with  a  sedate,  deliberate 
purpose  and  formed  design  to  take  life,  or  in 
j)erpetrating  or  attempting  to  perpetrate  any 
-crime  punishable  with  death,  but  is  usually 


shown  to  have  been  done  suddenly,  without 
Justification  or  excuse,  and  without  provoca- 
tion sufficient  to  reduce  the  homicide  to  man- 
slaughter or  in  the  committing  or  attempting 
to  commit  a  noncapital  felony  or  an  act 
of  violence  from  which  malice  is  presumed. 
State  V.  Wilson  (Del.)  62  Atl.  227,  230,  5 
Pennewill,  77. 

"Murder  in  the  second  degree"  is  con- 
stituted by  the  absence  of  express  malice  on 
one  side  and  extenuating  circumstances  or 
self-defense  or  adequate  cause  on  the  other; 
and  where  the  one  who  killed  another  laid 
in  wait  for  him  and  shot  him,  adequate  cause 
and  self-defense  were  not  in  the  case,  and  the 
killing  could  not  be  lower  than  murder  in 
the  second  degree.  Wheeler  v.  State,  121  S. 
W.  166,  167,  56  Tex.  Cr.  R.  547. 

"Murder  in  the  second  degree"  is  defined 
in  Comp.  Laws  1897,  {  1064,  as  "every  mur- 
der which  shall  be  perpetrated  without  a  de- 
sign to  effect  the  death,  by  a  person  while 
engaged  in  the  commission  of  a  misdemeanor, 
or  which  shall  be  i)erpetrated  in  the  heat  of 
passion  without  design  to  effect  death,  but 
in  a  cruel  and  unusual  manner  or  by  means 
of  a  dangerous  weapon,  unless  it  is  commit- 
ted under  such  circumstances  as  constitute 
excusable  homicide  or  which  shall  be  perpe- 
trated unnecessarily  either  while  resisting 
an  attempt  by  the  person  killed  to  commit 
any  offense  against  person  or  property  or 
after  such  attempt  shall  have  failed."  Ter- 
ritory V.  Hendricks,  84  Pac.  523,  524,  13  N. 
M.  300. 

"Murder  in  the  second  degree"  is :  First, 
all  murder  which  shall  be  perpetrated  with- 
out a  design  to  effect  death  by  a  person  while 
engaged  in  the  commission  of  a  misdemean- 
or; or,  second,  all  murder  which  shall  be 
perpetrated  in  the  heat  of  passion  without 
design  to  effect  death,  but  in  a  cruel  and  un- 
usual manner,  or  by  means  of  a  dangerous 
weapon,  unless  it  is  committed  under  such 
circumstances  as  constitute  excusable  or  Jus- 
tifiable homicide;  or,  third,  all  murder 
which  shall  be  perpetrated  unnecessarily,  ei- 
ther while  resisting  an  attempt  by  the  person 
killed  to  oommit  an  offense  against  the  per- 
son, or  property,  or  after  such  attempt  shall 
have  failed.  Comp.  Laws  1897,  {  1064.  An 
instruction  that  premeditation  and  malice 
aforethought  are  not  elements  of  the  crime 
of  murder  in  the  second  degree,  and  defining 
it  as  the  kiling  of  a  human  being  by  the  use 
of  a  dangerous  weapon  without  premedita- 
tion and  without  malice  aforethought,  is  er- 
roneous. Territory  v.  Gutlerez,  79  Pac.  716, 
718,  13  N.  M.  138. 

A  killing  in  a  combat  which  engenders 
hot  blood  is  not  "murder  in  the  second  de- 
gree," unless  the  elements  of  purpose  and 
malice  concur  in  the  act  Osbum  v.  State, 
73  N.  E.  601,  604,  164  Ind.  262. 

To  constitute  "murder  in  the  second  de- 
gree" in  Texas,  the  statute  only  regiaires  that 
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the  kiling  be  done  in  a  passion  aroused  with- 
out adequate  cause.  Redman  v.  State,  108 
S.  W.  365,  367,  52  Tex.  Cr.  R.  591. 

If  a  design  to  kill  is  formed  in  a  mind 
excited  by  passion,  or  disturbed  by  any  in- 
adequate cause,  and  cooling  time  has  not 
elapsed  before  the  execution  of  the  design, 
the  homicide  is  not  greater  than  "murder  in 
the  second  degree.''  Manning  v.  State,  85 
S.  W.  1149,  48  Tex.  Cr.  R.  55. 

"Murder  in  the  second  degree"  is  the 
wrongful  killing  of  a  human  being  with  mal- 
ice aforethought,  but  without  deliberation. 
It  is  where  the  intent  to  kill  is  in  a  heat  of 
passion,  executed  the  instant  it  is  conceived, 
or  before  there  has  been  time  for  the  passion 
to  subside.  State  v.  Robertson,  77  S.  W.  528, 
530,  178  Mo.  496. 

One  who  intentionally  and  premeditated- 
ly  kills  another  with  a  deadly  weapon,  but 
while  smarting  under  the  Insult  and  passion 
aroused  by  vile  epithets  spoken  of  him  in  his 
presence  and  hearing  by  deceased,  is  guilty 
of  "murder  in  the  second  degree."  State  v. 
WUliams.  84  S.  W.  924,  927,  186  Mo.  128  (cit- 
ing State  V.  Wieners,  66  Mo.  13;  State  v. 
Ellis,  74  Mo.  loc.  cit.  218,  219 ;  State  v.  Rob- 
inson, 73  Mo.  306;  State  v.  McKenzle,  76 
S.  W.  1015,  177  Mo.  699). 

To  reduce  a  murder  from  the  first  to 
the  second  degree,  it  is  not  necessary  that 
the  homicide  should  occur  in  a  sudden  trans- 
port of  passion,  a  passion  la  not  required 
to  be  sudden,  nor  is  it  necessary  that  there 
be  a  transport  of  passion,  and  if  the  mind  of 
the  slayer  Is  not  cool  and  deliberate  when 
the  intent  is  formed,  but  is  laboring  under 
any  excitement  or  passion,  this  will  reduce 
the  homicide  to  the  second  degree.  It  Is  an 
undue  limitation  and  restriction,  calculated 
to  cause  a  conviction  of  "murder  in  the  first 
degree,"  for  a  charge  on  "murder  in  the  sec- 
ond degree"  to  require  the  Jury  to  believe 
that  accused  shot  decedent  in  a  sudden  trans- 
port of  passion.  Kannmacher  v.  State,  101 
S.  W.  238,  242,  51  Tex.  Cr.  R.  118. 

Though  deceased  brought  on  the  diffi- 
culty by  calling  defendant  names,  and  struck 
the  first  blow,  yet,  it  having  been  with  his 
hands,  and  he  not  having  offered  to  strike 
him  with  anything  else,  and  defendant  hav- 
ing ftom  the  first  cut  and  slashed  deceased 
with  his  knife,  and  continued  it  after  de- 
ceased had  fallen,  mortally  wounded,  a  con- 
viction of  "murder  in  the  second  degree"  is 
justified.  Ilatchell  v.  State,  84  S.  W.  234, 
237,  47  Tex.  Cr.  R.  380. 

Mere  words  or  epithets,  however  oppro- 
brious or  insulting,  cannot  Justify  the  killing 
of  the  person  who  uses  them,  but  his  killing 
by  one  while  In  a  violent  passion  aroused  by 
such  language,  though  not  deliberate,  is 
"murder  In  the  second  degree,"  if  done  will- 
fully, premeditatedly,  and  of  malice  afore- 
thought. State  V.  Ballance,  106  S.  W.  60, 
64,  207  Mo.  607. 


"If  a  person  to  whom  opprobrious  epi- 
thets or  Insulting  gestures  are  applied  i» 
thereby  aroused  to  a  sudden  heat  of  passion, 
and,  before  such  passion  has  had  time  to 
co61,  with  a  deadly  weapon  kills  the  person 
who  applies  such  opprobrious  epithets  or 
gestures  to  him,  then  such  killing  is  done 
without  deliberation,  and  a  homicide  com- 
mitted under  such  circumstances  Is  'murder 
In  the  second  degree.* "  State  v.  Brown,  79 
8.  W.  1111,  1112,  181  Mo.  192. 

Defendant,  with  another,  went  into  a 
saloon  of  decedent,  and  there  proposed  to 
throw  dice  for  the  drinks,  and  Invited  dece- 
dent to  throw  and  also  to  drink,  both  of 
which  decedent  refused  to  do,  using  at  the 
time  insulting  language  toward  defendant. 
Thereupon,  after  drinking,  defendant,  with 
his  companion,  left  the  saloon.  While  walk- 
ing away  defendant  suggested  to  his  compan- 
ion that  decedent  had  it  in  for  him  (compan- 
ion) as  the  i^eaaon  why  he  had  Insulted  de- 
fendant, to  which  his  companion  replied  that 
decedent  had  nothing  against  him,  but  that 
he  (defendant)  was  the  man  decedent  was 
after.  Defendant's  companion  then  left  him. 
and  about  15  minutes  later  defendant  re- 
turned to  decedent's  place  with  a  pistol,  and 
in  a  renewal  of  the  difficulty  shot  decedent 
Held  that,  if  defendant's  Intent  to  kill  was 
formed  at  the  time  of  the  first  meeting,  or 
after  the  conversation  with  his  companion, 
and  he  then  went  for  a  pistol,  and  his  mind 
was  inflamed  by  the  Insulting  language  ei- 
ther at  the  time  it  was  spoken  or  In  the  sub- 
sequent conversation  with  his  companion,  and 
cooling  time  had  not  elapsed  before  he  re- 
turned and  shot  decedent,  he  was  guilty  of 
no  greater  offense  than  "murder  in  the  sec- 
ond degree."  Rice  v.  State,  108  S.  W.  1156, 
1168,  61  Tex.  Cr.  R.  265. 

Our  statute  declares  murders  o(Miimitted 
by  lying  In  wait,  by  poison,  and  In  attempt 
to  perpetrate  certain  felonies,  and  all  other 
willful,  deliberate,  and  premeditated  mur- 
ders, to  be  of  the  first  degree,  and  all  other 
kinds  of  murder  at  common  law,  not  herein 
declared  to  be  manslaughter  or  Justifiable  or 
excusable  homicide,  to  be  "murder  in  the  sec- 
ond degree."  Those  murders  committed  in  a 
heat  of  passion  engendered,  not  by  what  was 
legal  provocation  at  common  law  to  reduce  a 
homicide  from  murder  to  manslaughter,  but 
by  opprobrious  epithets  or  other  insults,  sufll- 
dent  to  arouse  the  same  heat  of  passion  which 
would  be  caused  by  a  technical,  legal  prov- 
ocation, are  of  second  degree.  An  instruc 
tlon  that,  if  deceased  used  words  towards 
defendant  which  were  a  reasonable  provoca- 
tion for  an  assault  by  defendant  on  deceased, 
defendant  is  only  guilty  of  manslaughter  in 
the  fourth  degree  was  properly  refused,  since 
such  provocation  by  mere  words  would  only 
reduce  the  grade  of  the  offense  to  murder  in 
the  second  degree,  where  the  party  provoked 
used  a  deadly  weapon  with  which  he  killed 
his  opponait     State  ▼.  Gartrell,  71  &  W. 
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1045, 1063, 171  Mo.  4S9  (quoting  and  adopting 
State  V.  Kotovsky,  74  Mo.  247). 

The  killing  of  a  hunuin  bein^  with  mal- 
ice aXorethought,  without  premeditation  or 
deliberation,  la,  generally  speaking,  '^murder 
in  the  second  degree.'*  Hence  an  instruction 
that  the  intoxication  of  accused  should  be 
considered  in  determining  the  degree  of 
the  murder  was  improperly  refused.  State  v. 
Williams,  97  N.  W.  992,  995,  122  Iowa,  115. 

"Murder  In  the  second  degree*'  is  the 
wrongful  killing  of  a  human  being  with  mal- 
ice aforethought,  but  without  deliberation. 
Where  the  court,  on  a  trial  for  murder,  had 
defined  "premeditatedly"  as  "thought  of  be- 
forehand," and  ''malice  aforethought"  as 
meaning  that  the  killing  was  done  with  mal- 
ice and  premeditation,  an  instruction  that,  if 
"the  defendant  did  unlawfully,  premeditated- 
ly,  and  of  his  malice  aforethought,  but  with- 
out deliberation,  as  defined  in  these  instruc- 
tions, kill  the  deceased,"  etc.,  to  find  him 
gnllty  of  "murder  in  the  second  degree,"  was 
not  objectionable  in  that  it  omitted  to  tell  the 
jury  that,  to  constitute  tliat  degree  of  mur- 
der, the  hondcide  must  be  comndtted  "will- 
fully" or  "intentionally."  State  v.  Marsh,  71 
8.  W.  1003,  1004,  171  Mo.  523. 

Any  error  in  defining  "murder  in  the  sec- 
ond degree"  as  the  felonious  killing  of  a 
human  being  could  not  have  misled  the  Jury, 
where  the  court  subsequently  defined  it  as  the 
felonious  killing  of  a  human  being  by  one  of 
sound  memory  and  discretion  with  malice 
aforethought,  which  might  be  either  express 
or  implied,  and  such  charge  was  afterwards 
repeated.  State  ▼.  Tweed,  68  S.  B.  139,  152 
N.  0.  843. 

Where,  In  a  prosecution  for  murder,  the 
conrt  properly  presented  the  issue  of  self-de- 
fense, and  correctly  defined  murder  in  the 
second  degree,  and  then  charged  the  Jury  to 
find  defendant  guilty  if  he  shot  deceased  with 
a  gun,  which  was  a  deadly  weapon,  and  that 
such  shooting  was  not  under  the  immediate 
influence  of  sudden  passion,  produced  by  an 
adequate  cause,  and  was  not  in  defense  of 
himself  against  an  unlawful  attack,  etc.,  the 
charge  is  not  erroneous,  as  nowhere  charg- 
ing that  the  killing  must  be  unlawful  or  that 
such  killing  was  done  on  malice,  ^nce,  to  Jus- 
tify a  conTlction  of  murder  in  the  second 
degree,  facts  must  be  found  which  would 
make  the  killing  unlawful  under  circumstanc- 
es which  would  imply  malice.  Pratt  v.  State, 
127  S.  W.  827,  829,  59  Tex.  Cr.  R.  167. 

An  instruction,  on  a  trial  for  murder  al- 
leged to  have  been  committed  in  the  perpetra- 
tion of  burglary  by  setting  fire  to  the  house 
burglarized  and  occupied  by  decedent,  that  if 
decedent  occupied  the  house,  and  if  accused 
broke  and  entered  the  same  with  the  Intent  to 
fraudulently  take  corporeal  personal  proper- 
ty of  value  then  and  there  in  the  house,  and 
without  the  consent  of  decedent,  and  if  ac- 


cused, acting  with  implied  malice  afore- 
thou^t,  set  fire  to  the  house,  and  by  reason 
thereof  decedent  was  burned  and  died  there- 
from, etc.,  accused  was  guilty  of  "murder 
in  the  second  degree,"  eta,  sufi^dently  defined 
arson  and  burglary.  Jones  v.  State,  110  S. 
W.  741,  742,  53  Tex.  Or.  R.  131,  126  Am.  St 
Rep.  776. 

In  a  prosecution  for  homicide,  the  court 
charged  that,  If  a  person  by  his  own  wrong- 
ful act  brings  about  the  necessity  of  taking 
the  life  of  another  to  prevent  being  killed 
himself,  he  cannot  claim  that  the  killing  is 
in  self-defense,  but  the  killing  will  be  imputed 
to  malice;  that  a  person  provoking  a  difficul- 
ty with  another  with  the  willful  Intention  of 
killing  the  latter  or  of  doing  him  serious  bod- 
ily harm  is  guilty  of  murder,  though  he  may 
have  done  the  killing  suddenly  and  without 
deliberation  to  save  his  own  life,  and  if  the 
Jury  believed  beyond  a  reasonable  doubt  that 
defendant  by  his  acts  or  language,  or  both, 
provoked  the  difficulty  with  deceased,  and 
cause  deceased  to  attack  defendant  with  a 
gun,  and  defendant,  pursuant  to  his  original, 
unlawful  and  willful  intention  to  kill  deceas- 
ed, shot  and  killed  him  to  save  his  own  life, 
the  homicide  would  be  "murder  in  the  second 
degree."  Held  a  correct  charge  on  the  issue 
of  provoking  a  difficulty.  Woodard  v.  State, 
111  S.  W.  941,  943,  54  Tex.  Cr.  R.  86. 

Where  accused  intentionally  shot  dece- 
dent with  a  pistol  and  killed  him,  and  the  state 
failed  to  show  beyond  a  reasonable  doubt  that 
the  killing  was  done  with  deliberation  and 
premeditation,  accused  was  guilty  of  "murder 
in  the  second  degree."  State  v.  Jones,  59  S. 
E.  353,  354,  145  N.  O.  466. 

Where  accused  admitted  that  he  killed 
decedent  while  holding  the  pistol  so  close 
to  her  body  as  to  scorch  her  clothing,  and  he 
offered  no  excuse  therefor  except  decedent's 
refusal  to  surrender  a  child  of  the  parties, 
and  that  he  fired  to  make  her  release  the 
child,  he  was  at  least  guilty  of  "murder  in 
the  second  degree."  State  v.  Thompson,  69 
S.  E.  254,  255,  153  N.  C.  618. 

Defendant  and  decedent,  brothers,  had  an 
altercation,  in  which  a  knife  was  used,  and 
defendant  was  ordered  from  their  mutual 
home,  and  he  returned  an  hour  later,  secured 
his  clothing  and  a  gun,  and  in  a  renewal  of 
the  difficulty  killed  decedent.  Held,  that  if 
the  intention  to  kill  was  formed  through 
passion,  without  adequate  cause,  and  a  suffi- 
cient time  had  not  elapsed  for  his  mind  to 
cool  to  the  extent  of  contemplating  the  con- 
sequences of  his  act,  he  was  guilty  of  no 
greater  offense  than  "murder  In  the  second 
degree."  Dixon  v.  State,  103  S.  W.  399,  401, 
51  Tex.  Cr.  R.  555. 

Accused  admitted  the  shooting  of  dece- 
dent twice  with  a  rlfie,  Infiicting  wounds  ei- 
ther of  which  would  produce  death,  and  re- 
lied on  self-defense.    The  killing  took  place 
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in  the  woods  while  the  parties  were  hunting. 
Both  had  whisky  with  them,  and  accused  ad- 
mitted that  he  was  a  little  drunk  at  the  time 
of  the  shooting.  There  was  no  motive  for 
the  killing.  The  evidence  showed  a  quarrel 
between  them  after  a  deer  had  been  killed. 
Held  to  Justify  a  finding  of  "murder  in  the 
second  degree"  within  St.  1898,  §  4339,  defin- 
ing murder  in  the  second  degree,  as  a  killing 
perpetrated  by  any  act  imminently  dangerous 
to  others  and  evincing  a  depraved  mind, 
though  without  any  premeditated  design  to 
effect  the  death,  instead  of  finding  him  guilty 
of  murder  in  the  first  degree.  Where  the 
case  was  one  where  the  Jury  might  conclude 
from  the  evidence  beyond  a  reasonable  doubt 
that  murder  either  in  the  first  or  second 
degree  had  been  committed,  but,  not  being 
wholly  convinced  that  the  greater  offense 
had  been  perpetrated,  the  Jury  properly  gave 
accused  the  benefit  of  the  doubt,  and  found 
him  guilty  of  murder  in  the  second  degree. 
Lillystrom  y.  State,  132  N.  W.  132,  133,  146 
Wis.  525. 

Pen.  Code  1895,  art.  710,  provides  that 
every  person  who  shall  unlawfully  kill  any 
person  with  malice  aforethought,  either  ex- 
press or  implied,  shall  be  guilty  of  murder, 
and  that  all  murder  committed  in  the  per- 
petration of  robbery  is  murder  in  the  first 
degree,  and  that  all  murder  not  of  the  first 
degree  is  murder  of  the  second  degree. 
White's  Ann.  Code  Cr.  Proc.  art  554,  pro- 
vides that,  if  the  defendant  pleads  guilty, 
he  shall  be  admonished  of  the  consequences 
of  such  plea,  and  no  such  plea  shall  be  re- 
ceived unless  it  appears  that  he  is  sane  and 
is  uninfluenced  by  fear  or  hope  of  pardon. 
Article  555  provides  that  where  a  defendant 
in  a  case  of  felony  persists  in  pleading  guilty, 
If  the  punishment  of  the  offense  is  not  abso- 
lutely fixed  by  law,  a  Jury  shall  be  impanel- 
ed to  assess  the  punishment  on  evidence  sub- 
mitted to  enable  them  to  decide  thereon. 
Pen.  Code  1805,  art,  712,  provides  that,  if  a 
person  pleads  guilty  to  murder,  a  jury  shall 
be  summoned  to  find  of  what  degree  of  mur- 
der he  is  guilty.  Held,  that  when  an  accus- 
ed pleaded  guilty  of  nmrder,  and  his  plea 
was  accepted  by  the  court  after  examination, 
and  evidence  was  introduced  before  a  Jury 
which  conclusively  showed  that  the  murder 
was  committed  in  the  perpetration  of  rob- 
bery, the  court  was  not  compelled  to  submit 
the  issue  of  second  degree  murder,  under  ar- 
ticle 712.  Neither  was  the  court  in  error  in 
not  defining  for  the  Jury  murder  in  the  first 
degree.  Miller  v.  State,  126  S.  W.  864,  865, 
58  Tex.  Cr.  R.  600. 

InteiKt 

Where  there  was  a  fixed  purpose  to  do 
bodily  harm,  without  killing,  and  death  re- 
sulted, it  was  "murder  of  the  second  degree." 
State  v.  Taylor,  50  S.  E.  247,  252,  57  W.  Va. 
228. 


Malioe 

Malice  is  an  essential  element  of  "murder 
in  the  second  degree."  State  ▼.  Reese  (Del) 
79  Atl.  217,  220,  2  Boyee,  434. 

"Murder  in  the  second  degree"  is  a  kill- 
ing done  with  implied  malice.  State  v.  Wig- 
gins (Del.)  76  Atl.  632,  635,  7  Pennewill,  127: 
Same  v.  Borrelli  (Del.)  76  Atl.  605,  606.  1 
Boyce,  349;  Same  v.  Underbill  (Del.)  69  AU. 
880,  882,  6  Pennewill,  491. 

If  the  killing  is  shown  to  be  unlawful, 
without  any  other  proof,  malice  is  implied,  so 
as  to  make  the  slayer  guilty  of  second  de- 
gree murder.  Wilson  v.  State,  129  S.  W. 
613,  614,  60  Tex.  Cr.  R,  1. 

"Murder  of  the  second  degree"  is  com- 
mitted where  the  killing  is  with  malice  afore- 
thought implied  by  law,  arising  as  an  infer- 
ence or  conclusion  of  law  from  the  facts 
found.  State  v.  Blackburn  (Del.)  75  Atl.  KW. 
539,  7  Pennewill,  479. 

Where  a  Idlling  is  committed  under  tbe 
influence  of  a  depraved  heart,  or  with  cmel 
indifference  to  human  life,  the  law  implies 
malice,  and  makes  the  offense  "murder  of  tbe 
second  degree" ;  the  killing  neither  being  de- 
liberate nor  in  the  heat  of  passion.  State  v. 
Primrose  (Del.)  77  Atl.  717.  719,  2  Boyce.  IW. 

A  charge  that,  when  an  unlawful  killing 
is  established,  and  the  facts  neither  show  ex- 
press malice  nor  tend  to  mitigate,  excuse,  or 
Justify  the  act,  the  law  implies  malice,  and 
the  killing  constitutes  "murder  in  the  second 
degree,''  Is  a  correct  definition  of  murder  in 
the  second  degree.  Buras  v.  State  (Tex.)  U^ 
S.  W.  356,  364. 

"The  crime  of  'murder  in  the  second  de- 
gree* necessarily  involves  an  act  done  with 
malice  aforethought,  but  that  term,  used  in 
defining  the  crime?  is  technical  rather  tlmn 
descriptive.  It  does  not  necessarily  require 
an  intent  to  murder.'  Malice  aforethought 
may  be  implied  where  there  is  no  Intent  to 
kill  but  an  intent  to  commit  a  felony,  from 
which  death  results,  although  that  result  is 
unintended.  That  death  resulting  from  a 
criminal  attempt  to  commit  an  abortion  con- 
stitutes murder  in  the  second  degree  is  in 
this  state  well  settled."  State  ▼.  Gibbons, 
120  N.  W.  474,  475,  142  Iowa,  96. 

An  Instruction  with  reference  to  **mur- 
der  in  the  second  degree"  that  malice  was  not 
an  essential  ingredient  of  that  offense,  tbe 
distinguishing  feature  being  that  in  murder 
in  the  first  degree  malice  must  be  proved  be- 
yond a  reasonable  doubt,  while  In  murder  in 
the  "second"  degree  malice  will  be  lmpli«iii 
from  an  unlawful  killing,  where  the  facts  do 
not  reduce  It  to  manslaughter,  that  implied 
malice  is  that  which  the  law  infers  from  cer- 
tain acts,  however  suddenly  done,  as  when 
the  fact  of  an  unlawful  killing  is  establishevl. 
and  there  are  no  facts  which  establi£?h  tlu' 
eiiistence  of  express  malice,  and  none  whicli 


MUItDEB  IN  SECOND  DEGREB        505 


MUSICAL  INSTRUMENT 


tend  to  reduce  the  killing  to  manslAugbter  or 
to  excuse  it,  then  the  law  Implies  malice,  cor- 
rectly defined  second  degree  murder.  Ed- 
wards ▼.  State,  135  S.  W.  540,  546,  61  Tex.  Or. 
R.  307. 

A  charge  that  implied  malice  is  what  the 
law  Infers  from  or  imputes  to  certain  acts, 
however  suddenly  done,  as  when  the  fact  of 
an  unlawful  killing  is  established,  and  the 
facts  do  not  establish  express  malice  beyond 
a  reasonable  doubt,  nor  tend  to  mitigate,  ex- 
cuse, or  justify  the  act,  then  the  law  implies 
malice  and  the  murder  is  in  the  second  de- 
gree, was  not  upon  the  weight  of  the  evi- 
dence, but  was  a  general  deflnition  in  ef- 
fect that  where  an  unlawful  killing  is  shown, 
of  which  accused  is  guilty,  and  the  evidence 
(Joes  not  show  express  malice  or  facts  Justi- 
fying or  excusing  the  homicide,  or  reducing 
It  to  manslaughter,  such  killing,  being  unlaw- 
ful, is  "murder  in  the  second  degree,"  stating 
the  distinguishing  features  between  murder 
in  the  first  degree,  murder  in  the  second  de- 
srree,  and  manslaughter.  Carson  v.  State,  123 
S.  W.  500,  592,  57  Tex.  Cr.  R.  394,  136  Am.  St. 
Rep.  981. 

Murder  in.  first  degree  distinguished 

See  Murder  in  First  Degree. 

MURDEB  IH  THIRD  DEGREE 

"Murder  in  the  third  degree,"  as  defined 
hi  Comp.  Laws  1897,  |  1065,  is  "every  killing 
of  a  human  being  by  the  act,  procurement,  or 
culpable  negligence  of  another,  which  under 
the  provision  of  this  act  is  not  murder  in  the 
first  or  second  degrees  and  which  is  not  ex- 
cu.sable  or  justifiable  homicide,  as  now  de- 
fined by  law."  Territory  v.  Hendricks,  84 
Pac.  523,  524,  13  N.  M.  300. 

MUSEUM  OF  ART 

As  educational  corporation,  see  Educa- 
tional Corporation. 

MUSHROOMS 

Truffles  in  tins  are  dutiable  as  "mush- 
rooms In  tins,"  by  similitude,  under  Tariff 
Act  July  24,  1897,  c.  11,  S  1,  Schedule  G,  par. 
241,  30  Stat.  170.  Von  Bremen,  MacMonnies 
&  Co.  V.  United  States,  168  Fed.  880,  94  C. 
C.  A.  301. 

The  provision  in  paragraph  241,  Sched- 
ule G,  I  1,  c.  11,  Tariff  Act  July  24,  1897,  30 
Stat  170,  for  "mushrooms  prepared  or  pre- 
served," does  not  include  mushrooms  dried 
merely  by  evaporation,  which  are  dutiable 
under  paragraph  257  of  said  act,  30  Stat.  171, 
as  "vegetables  in  their  natural  state.**  Kraut 
V.  United  States,  139  Fed.  94. 

Mushrooms  dried  in  order  to  preserve 
them  and  placed  in  hermetically  sealed  tins 
holding  from  30  to  45  pounds,  are  within  the 
provision  in  Tariff  Act  July  24,  1897,  c  11, 
S  1,  Schedule  G,  par.  241,  30  Stat.  170,  relat- 


ing to  "mushrooms  prepared  or  preserved,  in 
tins,  jars,  bottles  or  similar  packages,"  rather 
than  paragraph  257,  30  Stat  171,  relating  to 
''vegetables  in  their  natural  state."  Choy 
Chong  Woh  &  Co.  v.  United  States,  153  Fed. 
879,  82  C.  C.  A.  608. 

MUSIC 

MUSIC  TEACHER 

As  wage-earner,  see  Wage-Earner. 

MXTSICAI« 

"A  well-recognized  definition  of  'musical' 
is  of  or  pertaining  to  music  or  the  perform- 
ance of  music."  iEolian  Co.  v.  Hallett  &  Da- 
vis Piano  Co.,  134  Fed.  872,  880. 

MUSICAI.  COMPOSITION 

"A  'musical  composition*  is  a  rational 
collocation  of  sounds  apart  from  concepts, 
reduced  to  a  tangible  expression  from  which 
the  collocation  can  be  reproduced  either  with 
or  without  continuous  human  intervention." 
White-Smith  Music  Pub.  Co.  v.  Apollo  Co., 
28  Sup.  Ct  319,  824,  209  U.  S.  1,  52  L.  Ed. 
655,  14  Ann.  Cas.  628. 

In  Rev.  St.  (  4952,  the  author  or  propri- 
etor of  any  "musical  composition,"  on  com- 
pliance with  the  provisions  of  the  copyright 
act  being  given  the  exclusive  liberty  of  copy- 
ing and  vending  the  same,  the  words  *'musi- 
cal  composition"  undoubtedly  relate  to  the 
intellectual  conception  of  the  composer.  The 
act  confers  protection  to  only  the  material 
semblance  in  which  the  musical  composition 
finds  expression.  A  perforated  record  or 
sheet,  designed  to  be  played  with  mechanism, 
is  not  to  be  protected.  White- Smith  Music 
Pub.  Co.  V.  Apollo  Co.,  139  Fed.  427.  430. 

MUSICAI.  nrSTRUMENT 

Certain  metallophones  and  mouth  organs 
or  harmonicas,  having  at  least  one  full  oc- 
tave, and  capable  of  playing  a  musical  air, 
but  not  so  finished  as  to  musical  qualities 
that  they  would  be  used  by  musicians,  being 
fitted  rather  for  the  amnsement  of  children, 
are  dutiable  as  "toys,"  under  paragraph  418, 
Tariff  Act  July  24,  1897,  c.  11  (30  Stat  191) , 
and  not  as  "musical  Instruments,"  under 
paragraph  453  of  said  act  (30  Stat.  193). 
Borgfeldt  v.  United  States,  124  Fed.  473,  474. 

Rev.  St  1899,  §  3018,  forbids  a  dramshop 
keeper  to  keep,  exhibt,  or  use,  or  suffer  to  be 
kept,  exhibited,  or  used  in  his  dramshop,  a 
piano,  organ,  or  other  musical  instrument 
whatever,  "for  the  purpose  of  performing  up- 
on or  having  the  same  performed  upon  in 
such  dramshop."  While  a  Keglna  Concerto, 
which  is  a  musical  machine  set  playing  by 
dropping  a  coin  in  a  slot,  and  thereby  releas- 
ing the  spring  setting  the  machinery  in  mo- 
tion, is  a  musical  instrument,  and  winding 
it  up  and  dropping  a  coin  in  the  slot  consti- 
tutes performing  on  it,  it  is  not  such  a  "musi- 
cal instrument"  as  the  Legislature  meant  to 
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designate  in  the  statute,  which  meant  the 
keeping  of  an  Instrument  with  the  intention 
of  the  dramshop  keeper  to  perform  on  it 
himself  or  engaging  some  one  else  to  do  so; 
the  word  **havlng"  In  the  phrase  "having  the 
same  performed  on"  not  being  synonymous 
with  "permitting,"  but  importing  making  an 
arrangement  to  have  an  act  done.  Thiebes- 
Stlerlln  Music  Co.  v.  Weiss,  121  S.  W.  1099. 
1101,  142  Mo.  App.  598. 

A  mechanical  piano  player  is  a  "musical 
instrument."  iEollan  Co.  v.  Hallett  &  Davis 
Piano  Co.,  134  Fed.  872,  880. 

MXTSIOIAN 

As  servant,  see  Servant 

MUST 

Words  like  "may,"  "must,"  "shall,"  etc., 
are  constantly  used  in  statutes  without  in- 
tending that  they  shall  be  taken  literally, 
and  in  their  construction  the  object  evidently 
designed  to  be  reached  limits  and  controls 
the  literal  import  of  the  terms  and  phrases 
employed.  Fields  v.  United  States,  27  App. 
D.  C.  433. 

As  mandatoiT 

May  construed  as  must,  see  May. 

The  word  "must"  is  not  always  to  be  con- 
strued as  mandatory.  It  has  been  construed 
as  directory  only.  People  ex  rel.  Jerome  v. 
Ooff,  98  N.  Y.  Supp.  66,  67,  49  Misc.  Rep.  72 
(citing  In  re  Hennessy,  68  N.  B.  446,  164  N. 
Y.  393). 

"It  is  true  the  word  'must*  is  sometimes 
construed  as  'may' — ^permissive — but  this 
only  when  the  context  requires  It.  Where  the 
context  plainly  shows  the  provision  to  be 
mandatory,  the  word  'must'  is  a  command, 
and  cannot  be  construed  as  permissive,  but 
must  be  given  the  signification  which  it  im- 
parts." Glbbs  V.  Glbbs,  73  Pac.  641,  653, 
26  Utah,  382. 

Const  art  2,  S  20,  declaring  that  "the 
style  of  the  laws  of  this  state  shall  be,"  etc., 
is  mandatory  and  must  be  complied  with; 
the  word  "shall"  being  equivalent  to  "must." 
State  ex  rel.  Gouge  v.  Burrow,  104  S.  W.  526, 
529,  119  Tenn.  376,  14  Ann.  Cas.  809. 

The  word  "must,"  in  Code  Civ.  Proc.  f 
483,  providing  that,  where  the  complaint  sets 
forth  two  or  more  causes  of  action,  the  state- 
ment of  the  facts  constituting  each  cause  of 
action  "must"  be  separate  and  numbered,  and 
section  507  providing  that  defendant  may  set 
forth  as  many  defenses  as  he  has,  and  that 
each  defense  "must"  be  separately  stated  and 
numbered.  Is  a  mandatory  word,  and  the 
provisions  are  mandatory,  and  the  court  can- 
not disregard  them.  Stern  v.  Marcuse,  103 
N.  Y.  Supp.  1026,  1027,  119  App.  Dlv.  478. 

As  used  in  Rev.  St  1899,  (  2627,  pre- 
scribing the  order  of  trial  in  criminal  cases, 
and  providing  that  the  prosecuting  attorney' 


must  first  state  the  case,  the  word  "must"  1b 
used  in  a  mandatory  or  imperative  sense. 
Hence  it  is  not  permissible  for  hired  coaiusel 
to  open  and  close  to  the  Jury  on  behalf  of  the 
state.  State  v.  Price,  85  S.  W.  922,  923,  111 
Mo.  App.  423. 

In  a  statute  providing  for  a  hearing  and 
determination  of  by  the  Supreme  Court  of  an 
election  contest,  the  provision  that  on  the 
presentation  of  the  petition,  the  court  "  *musf 
proceed  to  a  summary  canvass  of  the  vote" 
should  not  be  construed  as  depriving  the 
court  of  Its  discretion  to  determine  whether 
the  petition  presented  facts  justifying  such 
action.  Metz  v.  Mnddox,  105  X.  Y.  Supp. 
702,  708,  121  App.  Dlv.  147  (concurring  opin 
ion  of  Judge  Rich). 

The  word  "must,"  in  Municipal  Court 
Act,  S  25,  subd.  5,  providing  that  actions  to 
recover  a  penalty  or  a  fine  for  a  violation 
of  any  provision  of  the  Sanitary  Code  must 
be  brought  in  the  district  where  the  viola- 
tion happened  or  occurred,  when  that  sub- 
division is  read  In  connection  with  subdlrl- 
sion  4,  providing  that,  if  an  action  is  brought 
in  a  diif  erent  district  it  may  nevertheless  be 
tried  therein  unless  transferred  to  the  proper 
district  before  trial  on  demand  of  the  defend- 
ant made  on  or  before  joinder  of  Issue,  i» 
not  mandatory  in  the  sense  of  taking  away 
jurisdiction  from  a  court  other  than  the  one 
specified  as  the  place  of  trial,  but  simply 
gives  the  defendant  an  absolute  right  of  re- 
moval to  the  proper  district,  if  demand  is 
made  at  the  proper  time  and  in  the  proper 
way.  Department  of  Health  of  City  of  New 
York  V.  Halpin,  81  N.  Y.  Supp.  679,  681,  40 
Misc.  Rep.  243. 

The  word  "must,"  as  used  In  Pol.  Code. 
1 4645,  providing  that  the  clerk  of  the  district 
court  must  give  each  juror,  when  excused 
from  service,  a  certificate,  signed  by  himself 
under  seal,  stating  the  amount  due  him,  etc.. 
and  on  its  presentation  to  the  county  treas- 
urer the  amount  must  be  paid,  etc,  indicate 
that  the  duty  of  the  clerk  becomes  imperative 
as  soon  as  a  juror  is  entitled  to  his  pay,  and 
that  the  duty  of  the  treasurer  is  imperative 
as  soon  as  a  certificate  properly  issued  by 
the  district  court  is  presented  to  him.  Ex 
parte  Farrell,  92  Pac.  785,  786,  36  Mont.  251. 

Code  Cr.  Proc.  |  466,  provides  that: 
"The  application  for  a  new  trial  'mus^t'  be 
made  before  judgment,  except  an  application 
made  under  subdivision  7  of  section  46.\ 
which  may  be  made  at  any  time  within  one 
year,  and  except  in  case  of  a  sentence  of 
death,  when  the  application  may  be  made  at 
any  time  before  execution."  The  court  says: 
"The  learned  judge  at  special  term  in  bis 
opinion  herein  said:  Not  always  is  the  word 
*must*  to  be  construed  as  mandatory."  "That 
is  quite  true,  but,  considering  the  history  of 
these  provisions,  the  prior  state  of  the  law. 
and  that  new  trials  in  criminal  cases  are  per- 
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missible  by  statute  only,  It  seems  to  me  that 
the  words  are  too  plain  and  Imperative  to 
l>ermit  of  such  construction.  It  is  like  a  stat- 
ute of  limitations.  If  the  motion  for  a  new 
trial  *may'  be  made  after  Judgment,  'may' 
a  motion  upon  the  ground  of  newly  discov- 
ered evidence  other  than  capital  be  made  aft- 
er a  year?"  People  ex  rel.  Jerome  v.  Court 
of  General  Sessions,  ©8  N.  Y.  Supp.  557,  560, 
112  App.  Div.  424. 

Code  Civ.  Proc.  |  1670,  provides  that, 
when  a  notice  of  pendency  of  action  is  filed 
with  the  complaint,  personal  service  of  the 
summons  '*must"  be  made  upon  defendant 
within  60  days  after  the  filing,  or  else,  be- 
fore the  expiration  of  that  time,  publication 
of  the  summons  must  be  commenced,  or  serv- 
ice thereof  must  be  made  without  the  state. 
sSection  1(574  authorizes  the  court  in  its  dis- 
cretion to  cancel  a  lis  pendens  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  pro- 
ceed in  the  action.  Held,  that  the  provision 
of  section  1670  is  peremptory,  and  a  failure 
to  comply  with  it  is  a  form  of  unreasonable 
neglect  which  requires  the  court  to  cancel  the 
notice;  and  hence  where  a  lis  pendens  was 
filed  November  14,  1907,  and  an  amended 
summons  and  complaint  was  filed  November 
18,  1007,  and  the  summons  and  complaint 
were  not  served  on  defendant  until  January 
20,  1908,  no  attempt  being  made  to  serve  it 
until  January  6th,  and  no  attempt  made  to 
effect  substituted  service,  the  Us  pendens 
should  be  canceled.  Brown  v.  Mando,  109 
N.  Y.  Supp.  726, 125  App.  Div.  880. 

Code  Civ.  Proc.  |  134,  as  amended,  pro- 
vides that  no  court  other  than  the  Supreme 
Court  "must"  be  open  on  any  of  the  holidays 
mentioned  in  section  10,  except  to  give  in- 
structions to  Juries  on  their  request,  to  re- 
ceive a  verdict  or  discharge  a  jury,  or  for  the 
exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  and  that  injunctions  and 
writs  of  prohibition  may  be  issued  on  any 
day.  Previous  to  the  amendment  of  1907  the 
section  read  no  court  "shall"  be  open  nor 
shall  any  Judicial  business  be  transacted, 
etc.,  provided  that  the  Supreme  Court  and 
the  superior  courts  shall  always  be  open  for 
the  transaction  of  business,  and  that  injunc- 
tions and  writs  of  prohibition  may  be  issued 
on  any  day.  Among  the  holidays  mentioned 
in  section  10  Is  any  day  appointed  by  the 
Governor  for  a  holiday.  Section  133  provides 
that  courts  of  Justice  may  be  held  and  Judi- 
cial business  transacted  on  any  day  except  as 
provided  in  section  134.  Section  135  provides 
that,  if  any  day  mentioned  in  section  134 
happens  to  be  the  day  appointed  for  the  hold- 
ing of  a  court  or  to  which  it  is  adjourned, 
it  shall  be  deemed  appointed  for  or  adjourned 
to  the  next  day.  Held,  that  section  134  as 
amended  March  19,  1907,  still  means  what  it 
has  always  meant,  that  the  superior  court 
shall  not  on  a  legal  holiday  transact  any 
Judicial  business  outside  of  the  constitutional 
and    statutory   exceptions,    notwithstanding 


the  substitution  0(f  the  word  "must"  for 
"shall" ;  and  hence  a  sentence  pronounced  on 
a  day  appointed  by  the  Governor  as  a  legal 
holiday  was  void.  Ex  parte  Smith,  93  Pac. 
191,  193,  194,  152  CaL  566. 

MUTATIS  MUTANDIS 

Where  profits  are  defined  by  a  certain  ar- 
ticle, all  the  provisions  of  which  are  to  apply 
to  the  relations  between  the  parties  springing 
into  existence  after  the  expiration  of  the  con- 
tract •'mutatLs  mutandis,"  these  latter  words 
mean  necessary  changes  in  details  to  conform 
to  a  single  vital  alteration,  and  suggest  a  re- 
versal of  the  relative  positions  of  the  parties 
under  the  contract,  which  was  to  continue  the 
same  in  other  respects.  Copeland  v.  Eaton, 
95  N.  E.  291,  209  Mass.  139,  Ann.  Cas.  1912B, 
521. 

« 

MUTE 

See  Stood  Mute. 

MUTILATE— MUTILATION 

"Mutilate"  is  defined  by  the  Standard 
Dictionary  as  follows:  •*To  cut  off  or  deprive 
of  a  limb  or  essential  part  of,  as  an  animal 
body ;  malm ;  cut  or  break  off,  or  otherwise 
remove  any  part  of,  as  a  statue;  disfigure; 
to  retrench,  remove,  expunge,  or  delete  an 
essential  or  material  part  of,  so  as  to  render 
incomplete  or  Imperfect,  as  a  literary  com- 
position; as  to  mutilate  a  speech."  The 
main  idea  of  such  a  definition  is  the  removal 
of  an  essential  part,  so  that  the  whole  Is 
rendered  imperfect.  A  railroad  ticket  is  not 
mutilated,  within  the  meaning  of  a  stipula- 
tion on  the  face  thereof  that  it  should  not 
be  good  for  passage  if  mutilated  in  any 
way,  where  both  pieces  are  presented  to  the 
conductor  at  the  same  time,  and  it  is  ap- 
parent that  they  are  parts  of  the  same  ticket, 
and  that  together  they  form  the  entire  ticket. 
Young  V.  Central  of  Georgia  B.  Co.,  47  S.  E. 
556,  120  Ga.  25,  65  L.  R.  A.  436,  102  Am.  St 
Rep.  68, 1  Ann.  Cas.  24. 

Code  Cr.  Proc.  1895,  art  470,  provides 
that,  when  an  indictment  or  information  has 
been  lost  mutilated,  or  obliterated,  the  dis- 
trict or  county  attorney  may  suggest  the  fact 
to  the  court,  and  another  indictment  or  in- 
formation may  be  substituted.  Held,  that  the 
county  attorney  had  no  authority  to  change 
the  date  of  filing  on  an  information  and  com- 
plaint and  that  such  change  constituted  a 
mutilation,  rendering  the  same  nugatory. 
Kelly  V.  State,  127  S.  W.  644,  59  Tex.  Cr.  R. 
14. 

MUTUAL 

The  words  "mutual**  and  "mutually,"  as 
applied  to  an  exception  in  the  charter  of  a 
vessel,  providing  for  allowances  for  demur- 
rage and  dispatch  money,  that  delay  from 


MUTUAL  ACCOUNTS 


508 


MUTUAL  ACCOUNTS 


causes  beyond  control  of  the  parties  shall  be 
"always  mutually  excepted,"  cannot  be  con- 
strued in  the  sense  of  reciprocal  in  respect 
to  the  same  broken  engagement,  but  should  be 
understood  as  meaning  that  the  exception 
was  Intended  to  protect  the  parties  from  lia- 
bility to  each  other,  whenever  performance  of 
any  covenant  was  prevented  or  delayed  by 
any  exception.  Pool  Shipping  Co.  v.  Samuel, 
200  Fed.  36,  118  O.  C.  A.  264. 

MUTXTAI*  ACCOUNTS 

An  account  of  a  miller  for  supplies  fur- 
nished on  the  credit  of  a  physician,  pursuant 
to  his  orders,  and  an  account  of  the  physician 
for  professional  services  rendered  the  miller 
and  his  family  during  the  period  of  the  fur- 
nishing of  the  supplies,  consist  of  reciprocal 
demands  constituting  a  mutual  current  ac- 
count, within  Code  Civ.  Proc.  §  386,  declaring 
that  a  cause  of  action  on  a  mutual  current 
account  accrues  from  the  time  of  the  last 
item  proved  in  the  account  on  either  side. 
Miller  V.  Longshore,  131  N.  T.  Supp.  1041, 
147  App.  Div.  214. 

An  account  of  loans  between  the  lender 
and  the  borrowing  firm,  kept  on  the  firm's 
books  or  on  slips  of  paper,  did  not  constitute 
a  ''mutual,  open,  and  current  account,"  with- 
in Code  Civ.  Proc.  N.  Y.  §  386,  providing  that 
in  an  action  to  recover  a  balance  due  on  a 
mutual,  open,  and  current  account,  where 
there  have  been  reciprocal  demands  between 
the  parties,  the  cause  of  action  was  deemed 
to  have  accrued  from  the  time  of  the  last 
item  proved  in  the  account  on  either  side.  In 
re  Girvin,  160  Fed.  197. 

That  one  party  kept  one  side  of  the  ac- 
count and  the  other  party  the  other  side 
thereof  is  inmiaterial  in  determining  whether 
there  were  mutual  accounts.  Lapham  v. 
Kansas  &  Texas  Oil,  Gas  &  Pipe  Line  Co.,  123 
Pac.  863,  87  Kan.  65,  Ann.  Cas.  1913D,  813. 

A  current  account  kept  by  a  husband  of 
his  transactions  with  his  wife's  money  does 
not  constitute  a  "mutual  account,"  nor  is  an 
account  mutual  where  it  simply  contains 
items  of  money,  received  and  paid,  nor  one 
in  which  there  were  but  three  items  of  credit 
during  a  i)eriod  of  five  years ;  cash  items  be- 
ing also  held  to  form  no  part  of  a  mutual, 
oijen,  and  running  account  In  re  Girvin,  160 
Fed.  197. 

A  husband  transferred  his  business  and 
accounts  due  him  to  his  wife,  who  executed 
to  him  a  power  of  attorney  to  manage  the 
business  for  her.  At  the  time  of  the  transfer, 
a  debtor  was  indebted  to  the  husband  for 
goods  sold  at  various  times.  After  the  trans- 
fer, an  account  therefor  was  rendered  the 
debtor,  who  made  a  cash  payment,  and  at 
various  times  delivered  materials  to  the  hus- 
band. Subsequently  the  wife  reassigned  the 
account  to  the  husband.  Held,  that  the  ac- 
count was  an  open  account  as  distinguished 
from  an  account  stated,  since  mutual  ac- 


counts are  made  up  of  matters  of  set-off,  and 
there  must  be  a  mutual  credit  founded  on  a 
subsisting  debt  on  the  other  side,  or  an  ex* 
press  or  an  Implied  agreement  for  a  set- 
off of  mutual  debts.  Culver  v.  Newhart,  123 
Pac.  975,  18  Cal.  App.  614. 

A  bill  alleging  damages  to  property  grow- 
ing out  of  the  laying  of  a  pavement  and 
change  of  grade  and  praying  for  an  account- 
ing, alleging  that  it  was  necessary  to  raise 
plaintiff's  residence,  surface  her  yard,  and 
various  other  things,  does  not  state  a  cawe 
wherein  "the  accounts  to  be  investigated  are 
mutual,"  within  Const.  1890,  §  161,  relating 
to  causes  of  which  the  chanceiy  court  and  cir- 
cuit courts  have  concurrent  Jurisdiction. 
Murphy  v.  City  of  Meridian  (Miss.)  00  Soutli. 
48. 

Where  an  officer  of  a  corporation,  acting 
as  general  manager  with  the  knowledge  and 
consent  of  the  other  officers  and  others  inter- 
ested, kept  the  books  of  the  corporation  in  the 
usual  course  of  business,  and  during  tbe 
period  of  his  service  as  manager  credited 
himself  from  time  to  time  with  salary  and 
charged  against  such  credits  items  of  cash  re- 
ceived from  time  to  time  during  such  period, 
the  account  between  him  and  the  corporation 
was  a  "mutual,  open  account,"  within  Rem.  & 
Bal.  Code,  1 166,  declaring  that  in  an  action 
on  a  mutual,  open  account  the  cause  of  action 
accrues  from  the  time  of  the  last  item  prov- 
ed in  the  account  on  either  side ;  there  bein? 
nothing  to  show  that  the  officer  had  not 
actually  received  the  amounts  charged  from 
time  to  time.  Blom  v.  Blom  Codfish  COn  127 
Pac.  596,  71  Wash.  41. 

Items  on  both  sides  reqnired 

Under  Rev.  St.  i  4226,  providing  that  the 
cause  of  action  for  the  balance  due  on  a 
mutual  and  open  account  current  accrues  at 
the  time  of  the  last  item  proved  therein,  it 
is  proper  to  charge  that  such  an  account  *15 
an  account  consisting  of  credits  as  well  as 
debits,  charges,  and  credits,  between  the  par- 
ties. An  account  in  which  A.  charges  B. 
with  a  number  of  items  extending  through  a 
considerable  time,  but  in  which  B.  has  no 
credits,  is  not  a  'mutual  and  open  account 
current* "  Dunn  v.  Howard,  41  N.  W.  707,  73 
Wis.  545  (citing  and  adopting  Hannon  v. 
Engelmann,  5  N.  W.  791,  49  Wis.  282 ;  Fitz- 
patrick  v.  Estate  of  Phelan,  16  N.  ^.  606,  5S 
Wis.  254). 

Payments  alone  Insvfllelemt 

The  claim  tor  services  and  the  47  items 
of  expenses  set  forth  in  the  petition,  with 
proper  credits  of  payments  thereon,  consti- 
tute one  account  only.  The  answer  chatlenfsef* 
the  correctness  of  the  charge  for  services  and 
of  the  items  of  expenses  therein,  and  sets 
forth  34  items  of  alleged  pasrments  which,  if 
correct,  should  have  been  included  In  the  ac- 
count. Held,  that  no  "mutual  accounts*'  were 
involved.  Lapham  v.  Kansas  &  Texas  Oil 
Gas  ft  Pipe  Line  Co.,  123  Pac.  863,  87  Kan. 
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65,  Ann.  Cas.  1913D,  813  (citing  5  Words  and 
Phrases,  p.  4647). 

Where  the  items  of  an  account  ore  all 
on  one  side,  there  being  none  on  the  other 
side,  except  credits  of  payment,  or  where  the 
account  consists  merely  of  matters  of  charge 
on  the  one  side  and  demands  of  set-off  on  the 
other,  it  is  not  a  **mutual  account."  Iloosler 
Coust  Co.  V.  National  Bank  of  Commerce  of 
Seattle,  73  N.  E.  1006,  1008,  85  Ind.  App.  270. 

A  "mutual  account"  implies  a  reciprocity 
of  dealing  between  the  parties  to  the  account, 
and  is  made  up  of  matters  of  set-off  wherein 
each  party  has  a  right  of  action  against  the 
other;  and  a  set-off  can  be  pleaded  only 
when  the  right  of  action  is  against  the  plain- 
tiff in  the  same  capacity  as  that  in  which  he 
Is  prosecuting  his  claim;  and  an  individual 
obligation  is  not  a  matter  of  set-off  to  a  part- 
nership claim  or  to  a  claim  by  the  plaintiff 
In  a  representative  capacity;  nor  can  a 
partnership  debt  be  a  set-off  to  a  claim  by 
one  of  the  members  of  the  partnership ;  and, 
on  a  general  payment  on  an  open  account  be- 
tween them,  the  account  would  not  for  that 
reason  have  been  rendered  mutual,  since  the 
mere  payment  of  money  upon  an  account 
does  not  have  that  effect,  but  operates  simply 
as  a  reduction  pro  tanto  of  the  claim.  Flynn 
V.  Scale,  84  Pac.  263-265,  2  Cal.  App.  665. 

Where  the  items  of  an  account  are  all 
on  one  side  as  between  a  shopkeeper  and 
his  customer,  and  where  goods  are  charged 
and  payments  credited,  there  is  no  "mutual- 
ity" which  will  prevent  the  statute  from 
barring  the  account  Under  Rev.  Code  Civ. 
Proc.  i  64,  providing  that  an  action  for  a 
balance  due  upon  an  open  account,  where 
there  have  been  reciprocal  demands,  shall 
be  deemed  to  accrue  from  the  time  of  the 
last  item  proved  on  account  on  either  side, 
an  account  consisting  entirely  of  charges  on 
one  side  and  a  payment  on  account  on  the  oth- 
er is  not  a  mutual  account;  the  important  pre- 
requisite being  a  condition  of  mutuality  and 
reciprocity  of  dealing  sufQcient  to  reasonably 
jostily  the  inference  of  an  understanding  be- 
tween the  parties  that  the  items  of  one  ac- 
count are  to  be  set  off  against  the  items  of 
the  other,  so  far  as  they  go.  McArthur  v. 
McCoy,  112  N.  W.  155, 157,  21  S.  D.  314  (quot- 
ing Bouv.  Law  Diet.). 

UUTVAIi  AGBEEMENT 

A  "mutual  agreement"  implies  an  offer 
and  acceptance,  or  a  promise  for  a  promise, 
and  means  a  reciprocal  agreement,  or  one 
that  requires  something  to  be  done  or  for- 
borne by  either  party  for  the  other.  Gross- 
man V.  Schenker,  100  N.  E.  39,  206  N.  T.  466. 

MUTUAIi  ANB  DEPENDENT  COVE- 
NANTS 

Where  a  written  contract  for  the  sale 
of  land  recited  the  payment  of  a  sum  down 
by  the  purchaser,  and  required  him  to  pay 
the  remainder  of  the  purchase  money  on  a 


specified  date,  and  further  provided  that  on 
such  payment  being  made  the  vendor  should 
"on  demand  thereafter"  cause  to  be  executed 
to  the  purchaser  "a  good  and  sufficient  deed 
in  fee  simple  of  the  premises  above  described, 
free  and  clear  of  all  legal  liens  and  incum- 
brances," the.  covenants  for  payment  of  the 
purchase  money  and  for  the  delivery  of  the 
deed  conveying  a  good  title  were  "mutual 
and  dependent,"  and  a  tender  of  performance 
by  the  vendor  In  accordance  with  the  contract 
was  a  condition  precedent  to  his  right  to 
maintain  an  action  to  recover  the  purchase 
money  from  the  purchaser.  Michigan  Home 
Colony  Co.  v.  Tabor,  141  Fed.  332,  336,  72 
C.  C.  A.  480. 

MUTUAIi  AND  OPEN  ACCOUNT 

See  Mutual  Accounts. 

MUTUAI.  AND  RECIPBOCAIi 

Where  a  husband  and  wife,  advanced  in 
years,  and  each  owning  separate  property, 
agreed  that  they  would  have  their  wills 
made,  and  he  made  a  will  giving  her  a  life 
estate  in  his  property,  and  she  conveyed  her. 
proi)erty  to  him,  the  deed  to  take  effect  on 
her  death,  but  it  did  not  appear  that  any 
agreement  was  made  between  them  as  to 
the  terms  of  the  will,  or  that  one  was  to  ble 
the  consideration  for  the  other,  a  contention 
that  the  deed  and  the  will  were  "mutual  and 
reciprocal,"  and  for  that  reason  irrevocable, 
was  without  merit.  Sappingfield  v.  King,  90 
Pac.  150,  49  Or.  102,  8  L.  R.  A.  (N.  S.)  1066. 

MUTUAI.  ASSENT 

Element  of  sale,  see  Sale. 

"Mutual  assent"  is  assent  to  the  same 
thing  In  the  same  sense  and  under  a  common 
understanding  of  the  stipulations  agreed  to. 
Martin  v.  Thrower,  60  S.  B.  825,  3  6a.  App. 
784. 


MUTUAI.  COMBAT 

"Mutual  combat"  can  exist  where  there 
is  "mutual  Intent"  to  fight,  though  only  one 
of  the  parties  strikes  a  blow.  Lee  v.  State, 
58  S.  m  676-^78,  2  Ga.  App.  481. 

"Mutual  combat,"  within  the  meaning  of 
Pen.  Code,  §  73,  providing  that,  If  a  person 
kill  another  in  his  defense,  it  must  appear 
that  the  danger  was  so  urgent  and  pressing 
that  to  save  his  own  life  the  killing  of  the 
other  was  absolutely  necessary,  and  that  it 
must  appear  also  that  the  person  kUled  was 
the  assailant,  or  that  the  slayer  had  in  good 
faith  endeajvored  to  decline  any  further 
struggle,  is  a  mutual  fight  following  a  mutual 
intention  to  fight  witli  felonious  purpose. 
Warnack  v.  State,  60  S.  E.  288,  290,  3  Ga. 
App.  590. 

A  charge  that  if  defendant  believed  a 
deceased  had  taken  possession  of  a  field 
claimed  by  him,  and  would  be  there  with  an 
armed  party  on  the  morning  of  the  killing, 
and  they  had  made  threats  against  the  life 
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of  defendant,  and  defendant,  knowing  all 
these  things,  voluntarily  organized  a  party, 
arming  them  with  deadly  weapons  for  the 
purpose  of  meeting  such  parties  in  deadly 
conflict,  and  a  conflict  ensued  and  the  de- 
ceased was  killed,  then  such  conflict  was  a 
"mutual  combat,"  and  all  parties  intentionally 
engaged  In  it  are  guilty  of  murder,  was  not 
under  the  theory  of  the  prosecution  errone- 
ous. Driggers  v.  United  States,  95  Pac.  612, 
21  Okl.  60,  129  Am.  St  Rep.  823,  17  Ann. 
Cas.  66. 

MUTtTAL  CONSENT 

To  constitute  a  contract,  the  agreement 
must  be  mutual  and  communicated  to  each 
other,  and  "consent  is  not  mutual"  unless 
the  parties  all  agree  upon  the  same  thing  in 
the  same  sense.  Humphrey  v.  Timken  Car- 
riage Co.,  75  Pac.  528,  533,  12  Okl.  413. 

MUTUAI.   CONTRACTS 

See  Mutuality  of  Contract. 

For  a  contract  to  be  "mutual,"  an  obliga- 
tion must  rest  on  each  party  to  do  or  permit 
.to  be  done,  something  in  consideration  of  the 
act  or  promise  of  the  other;  that  is,  neither 
party  can  be  bound,  unless  both  are  bound. 
Cal  Hirsch  A  Sons  Iron  &  Rail  Co.  v.  Para- 
gould  ft  M.  R.  Ck>.,  127  S.  W.  623,  148  Mo. 
App.    173. 

MUTUAI.  COVENANTS 

See  Mutual  and  Dependent  Covenants. 

BIUTXTAI.  CREDITS 

"Mutual  debts  or  mutual  credits,"  with- 
in the  Bankruptcy  Act,  providing  that,  in 
all  cases  of  "mutual  debts"  or  "mutual  cred- 
its" between  the  estate  of  a  bankrupt  and  a 
creditor,  the  account  shall  be  stated  and  one 
debt  shall  be  set  off  against  the  other,  and 
the  balance  only  shall  be  allowed  or  paid, 
are  established  on  proof  that  ah  insolvent 
has  money  on  deposit  in  a  bank  subject  to 
check,  and  also  owes  the  bank  on  a  promis- 
sory note,  the  money  d^x)sited  being  the 
money  obtained  on  the  note,  and  the  bank 
may,  before  the  insolvent  is  declared  a  bank- 
rupt, credit  the  amount  of  the  deposit  on  the 
debt  due  on  the  note.  West  v.  Bank  of  La- 
homa,  85  Pac.  469,  471,  16  Okl.  828. 

The  Bankruptcy  Act  of  1898,  providing 
that,  in  all  <^se8  of  mutual  debts  or  mutual 
credits  between  the  estate  of  a  bankrupt  and 
a  creditor,  the  account  shall  be  stated  and  one 
debt  shall  be  set  off  against  the  other,  and 
only  the  balance  paid.  The  Bankruptcy  Act 
of  1867  had  a  substantially  similar  provision 
taken  from  the  earlier  English  acts,  under 
which  it  was  decided  that  "mutual  credits'* 
must  in  their  nature  terminate  in  debts,  or  a 
debt  be  in  the  contemplation  of  the  parties. 
Some  of  the  latter  English  cases  arose  under 
the  more  recent  English  acts,  in  which  the* 
term  "mutual  dealings"  was  used,  and  this 
the  court  said  is  a  much  more  comprehensive 
term  than   "mutual   credits."    It  was  h^d 


that  the  act  of  1898  does  not  authorize  the 
setting  off  against  the  claim  of  a  landlord  for 
rent  under  a  lease  to  the  bankrupt  of  an  un- 
liquidated claim  for  damages  in  favor  of  tb^ 
bankrupt,  sounding  in  tort,  and  arising  inde- 
pendently of  the  contract  of  lease.  In  re 
Becker  Bros.,  139  Fed.  366,  367. 

A  bailment  contract,  transferring  the 
possession  of  a  mercantile  business  to  the 
bankrupts  to  operate  the  same  for  a  year, 
provided  that,  for  the  use  of  the  property, 
the  bankrupts  should  pay  to  the  bailor  ce^ 
tain  percentages  on  sales,  and  rent  and  In- 
surance ;  that  the  bankrupts  should  keep  the 
stock  up  to  within  $500  of  the  original  inveo- 
tory  value;  that  on  termination  of  the  con- 
tract the  bailor  should  pay  any  inventory  ex- 
cess up  to  $500;  and  that  the  banknipts 
should  be  liable  for  any  deficiency.  On  the 
termination  of  the  contract,  the  inventorr 
excess  amounted  to  $1,323.42,  but  the  bank- 
rupts were  indebted  to  the  bailor  on  acconnt 
of  unpaid  insurance  and  perc^itages  on  salea. 
etc.,  $679.73.  Held,  that  such  items  wtfe 
"mutual  debits  and.  credits,"  as  defined  hy 
Bankr.  Act  July  1,  1898,  c.  541,  {  68  (30  Stat. 
565),  providing  that  such  claims  shall  be  sec 
off  in  bankruptcy.  Walther  v.  Williams  Mer- 
cantile Oo.,  169  Fed.  270,  94  O.  O.  A.  646, 

A  claim  for  money  expended  as  qnasi 
surety  for  a  bankrupt  is  a  "mutual  credit" 
within  section  68  of  the  bankrupt  act,  pro- 
viding inter  alia  that,  in  all  cases  of  mntnal 
credits  between  the  estate  of  a  bankrupt  and 
a  creditor,  the  account  shall  be  stated,  and 
one  debt  shall  be  set  off  against  the  other, 
etc.  Wagner  v.  Bumham,  78  AtL  990.  991. 
224  Pa.  586. 

While  e(iulty  usually  follows  the  statutes 
allowing  a  set-off  or  counterclaim  in  an  ac- 
tion at  law,  and  while  ordinarily  a  mere 
claim  or  account  will  not  furnish  ground  for 
equitable  relief,  and  while  equity  will  inter- 
vene and  effect  a  set-off  only  when,  under 
the  strict  rules  of  law,  Justice  cannot  be  ef- 
fectuated, equity,  independent  of  statute,  and 
under  its  general  Jurisdiction,  will  grant  re- 
lief where,  though  there  are  mutual  and  in- 
dependent debts,  there  is  a  mutual  credit  b^ 
tween  the  parties  founded  on  the  existence  of 
some  debt  due  by  the  crediting  party  to  the 
other ;  "mutual  credit*'  meaning  mutual  trust. 
Tuttle  V.  Bisbee,  120  N.  W.  699,  144  Iowa,  53. 


MunrAii  DEAi.iirGS 

"Mutual  dealings,"  within  the  statute  of 
limitations  applicable  to  an  account,  may 
consist  of  one  item  or  many  items  on  each 
side  of  the  account  It  is  the  nature  and  not 
the  extending  of  the  dealings  that  give  them 
the  character  of  mutuality.  Benjamin  v. 
Webster,  65  Me.  170,  171. 

BfUTVAIi  DEBTS 

"Mutual  debts  or  mutaal  credits^'*  with- 
in the  Bankruptcy  Act,  providing  that,  in  all 
cases  of  "mutual  debts  or  mutual  ^a^edits^" 
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between  the  estate  of  a  bankrupt  and  a  cred- 
itor, the  acconnt  shall  be  stated,  and  one 
debt  shall  be  set  off  against  the  other,  and 
the  balance  only  shall  be  allowed  or  paid,  are 
established  on  proof  that  an  insolvent  has 
money  on  deposit  in  a  bank  subject  to  check, 
and  also  owes  the  bank  on  a  proml8soi*y  note, 
the  money  deposited  being  the  money  ob- 
tained on  the  note,  and  the  bank  may,  be- 
fore the  insolvent  is  declared  a  bankrupt, 
credit  the  amount  of  the  deposit  on  the  debt 
due  on  the  note.  West  y.  Bank  of  Lahoma, 
85  Pac.  469,  471,  16  Okl.  828. 

A  firm  note  to  a  bank,  assumed  by  an  in- 
wlvent  partner  on  dissolution,  became  his 
individual  indebtedness,  and  such  debt  with 
the  amount  due  him  as  a  depositor,  independ- 
ent of  any  partnership  consideration,  became 
mutual  debts  within  Bankruptcy  Act  (Act 
Jnly  1,  1898,  c.  541,  30  Stat  665),  §  68,  allow- 
Ing  set-offs.  Hooks  v.  Gila  Valley  Bank  & 
Trust  Ca,  100  Pac.  806,  12  Ariz.  815. 

A  bailment  contract  transferring  the  pos- 
session of  a  mercantile  business  to  the  bank- 
rupts to  operate  the  same  for  a  year  provid- 
ed that,  for  the  use  of  the  proper^,  the 
bankrupts  should  pay  to  the  bailor  certain 
percentages  on  sales,  and  rent  and  insurance, 
that  the  bankrupts  should  keep  the  stock  up 
to  within  $600  of  the  original  Inventory  val- 
ue, that  on  termination  of  the  contract  the 
bailor  should  pay  any  Inventory*  excess  up 
to  $600,  and  that  the  bankrupts  should  be 
liable  fbr  any  deficiency.  On  the  termina- 
tion of  the  contract,  the  inventory  excess 
amounted  to  $1,328.42,  but  the  bankrupts 
were  indebted  to  the  bailor  on  account  of  un- 
paid Insurance  and  percentages  on  sales,  etc., 
1679.73.  Held,  that  such  Items  were  "mutu- 
al deUts  and  credits"  as  defined  by  Bankr. 
Act  July  1,  1898,  c.  541,  §  68,  30  Stat.  566, 
providing  that  such  claims  shall  be  set  off 
in  bankruptcy*  Walther  v.  Williams  Mer- 
cantUe  Co..  169  Fed.  270,  94  G.  C.  A.  546. 

mrruAi.    fibe    insuranob    com- 


A  mutual  fire  insurance  company  organ- 
ized under  the  laws  of  the  state  is  an  associa- 
tion to  provide  mutual  relief  for  loss  by  fire, 
and  all  policy  holders  are  members,  and  each 
has  the  same  proportionate  Interest,  and  is 
liable  to  tlie  same  proportionate  extent.  J. 
P.  Lamb  &  Co.  v.  Merchants*  Nat.  Mut.  Fire 
Ins.  Co.,  119  N.  W.  1048,  18  N.  D.  253. 

MUTUAIf   nrSITRAlfOE 

**  'Mutual  insurance'  Is  essentially  differ- 
ent from  'stock  Insurance/  and  much  of  the 
litigation  that  has  grown  out  of  this  species 
of  Insurance  has  been  owing  to  inattention  to 
this  difference.  Its  original  design  was  to 
provide  cheap  Insurance  by  means  of  local 
assoclationB,  the  members  of  which  should 
insure  each  other.  Such  associations  are  In 
their  nature  adapted  only  to  local  business. 
They  need  many  by-laws  and  conditions  that 


are  not  required  In  stock  companies;  and  it 
is  necessary  and  equitable  that  each  person 
who  gets  Insured  in  them  should  become 
subject  to  the  same  obligations  towards  his 
associates  that  he  requires  toward  himself."* 
J.  P.  Lamb  &  Co.  v.  Merchants'  Nat  Mut. 
Fire  Ins.  Co.,  119  N.  W.  1048,  1049,  18  N.  D. 
253  (quoting  with  approval  from  May,  Ins. 
1 146). 

MUTUAI*  IBBIGATION   COMPANT 

An  Irrigation  company  organized  under 
the  laws  of  the  state,  which  derives  no  reve- 
nue from  the  operation  of  Its  canal  and  con- 
ducts Its  business  solely  to  Irrigate  the  lands 
of  its  stockholders.  Is,  de  facto,  a  "mutual 
irrigation  company'*  as  defined  by  Cobbey's 
Ann.  St.  1909,  |  6845.  Swanger  v.  Porter,  128 
N.  W.  516,  87  Neb.  764. 

MXTTUAIi  MISTAKE 

To  constitute  a  "mutual  mistake"  so  as 
to  authorize  reformation  of  an  instrument, 
the  minds  of  the  parties  must  meet  In  a  com- 
mon Intent.  Potter  v.  Frank,  76  Atl.  489, 
106  Me.  165. 

In  an  action  on  a  contract,  findings  held 
not  to  show  a  mutual  mistake,  entitling  de- 
fendant to  equitable  relief  from  the  contract 
for  a  breach  of  which  plaintiff  seeks  to  recov- 
er damages.  C.  H.  Young  Co.  v.  Springer, 
129  N.  W.  773,  113  Minn.  382. 

A  **mutual  mistake,"  which  will  justify 
the  reformation  of  an  instrument,  is  a  mis- 
take reciprocal  and  common  to  both  parties, 
where  each  alike  labored  under  the  same 
uiiscouception  in  respect  to  the  terms  of  tlie 
instrument.  Equity  will  not  reform  a  writ- 
ten contract,  unless  the  mistake  Is  proved  to 
be  a  mistake  of  both  parties,  but  may  rescind 
and  cancel  a  contract  upon  the  ground  of 
mistake  of  facts  material  to  the  contract  by 
one  party  only.  Coleman  v.  Illinois  Life 
Ins.  Co.  (Ky.)  82  S.  W.  616.  617  (citing  Bots- 
ford  V.  McLean  [N.  Y,]  45  Barb.  478;  Prlt- 
chett  V.  Frisby  [Ky.]  68  S.  W.  10;  Bush  v. 
Starks  [Ky.l  65  S.  W.  589;  Reeder  v.  Lewis 
&  Mason  Turnpike  Road,  7  Ky.  Law  Rep. 
373;  Tandy's  Assignee  v.  Hatcher  &  Co.,  9 
Ky.  Law  Rep.  151;  Stockhoff  &  De  Witt  v. 
Brannin,  14  Ky.  Law  Rep.  717). 

A  mistake  In  a  conveyance  as  to  the  sub- 
ject-matter surveyed,  superinduced  by  igno- 
rance of  the  true  description  of  the  land 
which  the  grantor  Intended  to  sell  and  the 
grantee  intended  to  buy,  when  participated 
In  by  both  parties,  Is  a  "mutual  mistake  of 
fact"  which  equity  will  correct.  American 
Ass'n  y.  WilUams,  166  Fed.  17,  93  C.  C.  A.  1. 

MUTVAI*  BEIiIEF  ASSOCIATION 

A  "live  stock  Insurance  company'*  Incor- 
porated under  Rev.  St  1895,  art.  642,  subd. 
46,  authorizing  the  incorporation  of  fire,  ma- 
rine, life,  and  live  stock  Insurance  companies, 
to  conduct  a  live  stock  insurance  company 
on  a  mutual  or  co-operative  plan  without 
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capital  stock,  and  to  issue  policies  of  indem- 
nity on  live  stock  to  Its  members,  is  a  live 
stock  insurance  company  conducted  on  the 
mutual  or  co-operative  plan,  and  is  not  a 
"•'mutual  relief  association**  within  article 
3096,  providing  that  nothing  in  the  title- 
title  68,  entitled  "Incorporation  of  Insurance 
Companies" — shall  apply  to  mutual  relief 
associations.  State  v.  Burgess,  109  S.  W. 
922,  101  Tex.  524. 

MUTUAI.  STANDARD 

The  term  "mutual  standard,"  as  used 
with  reference  to  mutual  standards  in  the 
construction  of  ambiguous  words  or  clauses 
in  contracts,  means  the  meaning  in  which 
an  ambiguous  word  or  phrase  was  used  and 
accepted  by  both  parties  to  the  contract  or 
undertaking  to  express  in  writing  the  terms 
of  the  actual  agreement.  It  is  subject  to  the 
modification  that  a  clear  and  unambiguous 
meaning  will  not  be  overthrown  by  resort  to 
parol  to  determine  what  the  paities  actually 
meant  West  v.  Hermann,  104  S.  W.  428,  47 
Tex.  Civ.  App.  131. 

MUTUAL  WIIX 

See,  also,  Reciprocal  Will. 

A  Joint  will  is  a  single  instrument  con- 
taining the  wills  of  two  or  more  persons. 
A  "mutual  will,*'  or,  more  strictly  speaking, 
a  reciprocal  will,  is  one  by  which  each  testa- 
tor makes  testamentary  disposition  in  favor 
of  the  other.  Bower  v.  Daniel,  95  S.  W. 
347,  357,  198  Mo.  2S9  (citing  Schumaker  v. 
Schmidt,  44  Ala.  454,  4  Am.  Rep.  135;  In  re 
Diez,  50  N.  y.  88;  Cawley*s  Estate,  20  Atl. 
567,  136  Pa.  628,  10  L.  R.  A.  93). 

A  "joint  will**  is  one  where  the  same  1n- 
fitrament  is  made  the  will  of  two  or  more 
persons  and  is  Jointly  signed  by  them,  being 
not  necessarily  either  mutual  or  reciprocal, 
while  "mutual  wills'*  are  the  separate  wills 
of  two  persons  reciprocal  in  their  provisions. 
A  will  that  is  both  joint  and  mutual  is  one 
executed  Jointly  by  two  or  more  persons,  the 
provisions  of  which  are  reciprocal,  and  which 
shows  on  its  face  that  the  devises  are  made 
one  in  consideration  of  the  other.  A  joint 
will  which  is  not  reciprocal  is  simply  the  in- 
dividual personal  will  of  each  of  the  persons 
signing  it  and  is  subject  to  the  same  rules  as 
apply  to  several  wills.  Frazier  v.  Patterson, 
90  N.  E.  216,  243  111.  80,  27  L.  R.  A.  (N.  S.) 
508, 17  Ann.  Cas.  1003. 

A  testamentary  disposition  contained  in 
one  writing  disposing  of  property  held  Joint- 
ly is  a  "joint  wiir* ;  whereas,  the  same  docu- 
ment, if  it  refers  to  and  deals  with  property 
held  separately,  would  be  a  "mutual  will." 
Deseumeur  v.  Rondel,  74  Atl.  703,  76  N.  J. 
Eq.  394. 

MUTUAIiITT  OF  CONTRACT 

See  Mutual  Contracts. 

"Mutuality  of  contract**  means  that  an 
obligation  rests  upon  each  party  to  do  or 


permit  to  be  done  something  in  consideration 
of  the  act  or  promise  of  the  other;  that  is, 
neither  party  is  bound  unless  the  both  are 
bound.  Where  a  contract  under  which  plain- 
tiff was  to  cut  and  deliver,  at  defendant's 
factory,  timber  of  certain  dimensions  at  a 
certain  price,  did  not  bind  plaintiff  to  fur- 
nish any  specified  quantity  thereof,  but 
left  him  at  libei*ty  to  cease  cutting  and  deliv- 
ering at  any  time,  there  was  no  mutuality 
of  contract.  Campbell  v.  American  Handle 
Co.,  94  S.  W.  815,  816,  117  Mo.  App.  19. 

*'  'Mutuality  of  contract'  means  that  an 
obligation  must  rest  on  each  party  to  do  or 
permit  to  be  done  something  in  consideration 
of  the  act  or  promise  of  the  other ;  that  is, 
neither  party  is  bound  unless  both  are 
bound.'*  Where  it  was  alleged  that  plaintiff 
promised  to  marry  defendant  on  bis  request, 
and  that  defendant  promised  plaintiif  to  so 
marry  her  on  his  request,  the  agreement  was 
unenforceable  for  lack  of  mutuality ;  defend- 
ant*s  engagement  being  a  mere  option  to 
marry  plaintiff.  Smythe  v.  Greacen,  91  N. 
Y.  Supp.  450,  457, 100  App.  Div.  275. 

"Mutuality  of  contract**  means  that  an 
obligation  must  rest  upon  each  party  to  do 
or  permit  to  be  done  something  in  considera- 
tion of  the  act  or  promise  of  the  other;  tliat 
is,  neither  party  is  bound  unless  both  are 
bound.  A  contract  by  which  a  city  gave  de- 
fendant the  privilege  of  sorting  and  appro- 
priating to  his  own  use  refuse  at  specified 
dumps  of  the  department  of  street  <deaning 
for  one  year,  in  consideration  of  a  certain 
weekly  payment,  the  city  reserving  tbe 
right  to  at  any  time  change  the  locations  and 
increase  the  number  of  dumps,  was  not  void 
for  want  of  mutuality;  there  being  an  im- 
plied obligation  on  the  part  of  tbe  city  to  pro- 
vide for  one  year  the  refuse  for  defendanf s 
use  at  the  places  named  in  the  contract 
City  of  New  York  v.  PaoU,  116  N.  Y.  Supp. 
544,  546,  63  Misc.  Rep.  411  (quoting  and 
adopting  definition  in  Laclede  Construction 
Co.  v.  Tudor  Iron  Works,  69  S.  W.  884,  1® 
Mo.  137). 

"  'Mutuality  of  contract*  means  that  an 
obligation  must  rest  on  each  party  to  do  or 
permit  to  be  done  something  in  considera- 
tion of  the  act  or  promise  of  the  other ;  that 
is,  neither  party  is  bound  unless  both  are 
bound.**  Where  plaintiff  contracted  witli 
third  persons  to  make  excavations  for  them 
for  railroad  side  tracks,  on  the  agreement  of 
defendant  railroad  company,  held  out  by  it 
as  an  inducement  for  his  making  the  excava- 
tion contract,  that  It  would  furnish  the  cars 
and  take  away  the  dirt,  there  is  no  lack  of 
mutuality  in  the  agreement  between  plaintiff 
and  defendant.  St  Louis,  1.  M.  &  S.  R.  Co. 
V.  Clark,  119  S.  W.  825,  827,  90  Ark.  5(M. 

An  engagement  lacks  ^'mutuality**  where 
one  party  is  bound  and  the  other  Is  not ;  for 
example,  where  one  offers  to  supply  another 
with  such  goods  of  a  certain  kind  as  he  may 
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choose  to  order  or  may  wish  dortaig  a  cer- 
tain time,  and  the  other  accepts  the  offer. 
Id  such  case,  there  is  no  consideration  for 
the  promise  or  offer;  for  the  promisee  has 
not  bound  himself  to  anything  and  has  Incnr- 
red  no  legal  liability  at  alL  Steinwender- 
Stoffregen  Coffee  Co.  v.  F.  T.  Gnenther  Gro- 
cery Co.  (Ky.)  80  S.  W.  1170,  U71  (citing  7 
Cyc.  p.  327). 

A  contract  Is  void  for  lack  of  "mutual- 
ity" where  there  Is  no  consideration  for  the 
promise  of  one  party  to  furnish  or  sell  so 
much  of  the  commodity  as  the  other  may 
want,  except  the  promise  of  the  other  to 
take  and  pay  for  so  much  of  the  commodity 
as  he  may  want,  and  there  is  no  agreement 
that  he  shall  want  any  quantity  whatever, 
and  no  method  exists  by  which  it  can  be 
determined  whether  he  will  want  any  of  the 
commodity,  or  what  quantity  he  will  want 
Higbie  v.  Rust,  71  N.  E.  1010,  1011,  211  111. 
333, 103  Am.  St.  Rep.  204. 

"Where  there  is  an  agreement  founded 
on  a  consideration,  it  Is  not  invalid  for  want 
of  'mutuality*  because  one  party  has  an  op- 
tion and  the  other  has  not;  or,  in  other 
words,  because  it  is  obligatory  on  one  and  op- 
tional on  the  other.  So  want  of  'mutuality' 
cannot  be  set  up  as  a  defense  by  the  party 
who  has  received  the  benefit  simply  because 
it  was  left  oj»tional  with  the  other  as  to 
whether  he  would  enforce  his  right."  Pitts- 
burg Vitrified  Paving  &  Building  Brick  Co. 
v.  Bailey,  90  Pac.  SaS,  805,  76  Kan.  42,  12 
L.  R.  A.  (N.  S.)  745  (quoting  and  adopting 
definition  in  9  Cyc.  p.  334). 

A  contract  between  an  iron  company  and 
a  railroad  company,  evidenced  by  a  writing 
redtlng  that  the  iron  company  obligated  it-, 
self  to  furnish  such  rails  of  a  certain  kind 
and  splice  bars  as  it  might  have,  without 
any  showing  of  any  contract  or  act  of  the 
railroad  company  recognizing  the  existence 
of  the  contract  between  the  parties,  is  void 
for  lack  of  mutuality.  Cal  Hirsch  &  Sons 
Iron  &  Rail  Co.  v.  Paragould  &  M.  R.  Co., 
127  S.  W.  623,  148  Mo.  App.  173. 

A  contract  of  employment,  reciting  that 
the  employ^  "is  to  begin  service  for"  the  em- 
ployer on  a  specified  date  *'and  as  manager 
of  local  agencies  for"  the  employer  at  a 
specified  salary,  "It  being  mutually  under- 
stood that  the  said  position  here  given"  the 
employe  **is  for  five  years,"  and  the  ability 
and  willingness  of  the  employ 6  "to  perform 
the  duty  of  his  position  are  also  a  part  of 
the  essentials"  of  the  agreement,  la  not  void 
for  want  of  **mutuality";  there  being  an  ob^ 
ligation  on  the  employ 6  to  serve  for  five 
years  and  on  the  employer  to  continue  him 
in  the  service  for  such  period.  The  word 
"mutually"  means  reciprocally  given  and  re- 
oeived.  It  mean?  an  interchange  of  promises 
between  the  parties  that  the  thing  stated  is 
agreed  to.    Butterick  Pub.  Co.  v.  Whltcomb, 
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80  N.  B.  247,  248,  225  IlL  606,  8  L.  B.  A. 
(N.  S.)  1004. 

IfUTUAUTT  OF  I.£GAXi  BIGHT 

The  term  "mutuality  of  legal  right,"  aa 
used  in  the  rule  that  specific  performance 
will  not  be  decreed  unless  there  is  mutuality 
of  legal  right  as  well  as  of  remedy,  means 
only  that  the  contract  must  be  binding  on 
both  parties,  i.  e.,  that  it  is  nudum  pactuno. 
Naylor  v.  Parker  (Tex.)  139  S.  W.  93. 

MtrrvAiXT 

See  Mutual. 

inrTUAI.I.T  AOKNOWLEDOED 

See  Acknowledge — Acknowledgment 

MtTTUAIXT  BOtnrD 

The  words  "mutually  bound,"  as  nsed  in 
Civ.  Code,  i  1301,  with  reference  to  the  obli- 
gations of  coterminous  owners  in  respect  to 
the  maintalnence  of  boundaries  and  fences 
between  them,  necessarUy  suggest  that  the 
burden  must  rest  equally  upon  each,  and 
as  applied  to  fences,  this  burden  includes 
one-half  of  the  ground  upon  which  the  fences 
shall  rest  Hoar  v.  Hennessy,  74  Pac.  452, 
454,  29  Mont  253. 

MUTUAIXT  UXDEBTED 

Rev.  St  1899,  §  4487,  provides  that,  if 
any  "two  or  more  persons  are  mutually  in- 
debted" in  any  manner  whatsoever,  and  one 
of  them  commences  an  action  against  the 
other,  one  debt  may  be  set  off  against  the 
other,  though  such  debts  are  of  a  different 
nature.  Held,  that  where  plaintiff  was  in- 
debted to  defendant  on  certain  Judgments, 
and  plaintiff  claimed  that  defendant  was  11-' 
able  for  damages  for  conversion  of  personal 
property,  plaintiff  and  defendant  were  not 
"mutually  Indebted,"  defendant's  claim  be- 
ing in  contract,  while  plaintiff's  was  In  tort; 
and  hence  the  claims  could  not  be  set  off. 
CaldweU  v.  Ryan,  108  S.  W.  533,  210  Mo.  17, 
16  L.  R.  A.  (N.  S.)  494,  124  Am.  St  Rep.  717, 
14  Ann.  Cas.  814. 

MY 

All  my  estate,  see  AIL 
All  my  lands,  see  All. 
All  my  property,  see  All. 

A  mortgage,  though  using  the  pronouns 
"I"  and  "my,"  b^ng  signed  by  both  husband 
and  wife,  included  the  wife  as  well  as  the 
husband,  though  she  was  not  named  in  the 
body  of  the  instrument,  and  was  therefore 
sufficient  to  cover  the  grantors'  homestead 
interest  in  the  land.  Bray  v.  Bllison  (Ky.) 
88  S.  W.  96,  97. 

While  the  words  "I"  and  '^my"  in  a  mort- 
gage ordinarily  refer  to  the  actor  or  speaker, 
who  expresses  himself  through  the  draftEh 
man,  the  connection  in  which  they  are  used 
may  sometimes  make  It  doubtful  to  whom 
they  refer,  and  they  will  not  be  considered 
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to  have  been  so  used,  where  the  effect  would 
be  to  burden  the  mortgagee  with  a  condition 
which  the  mortgagor  could  not  impose. 
Jones  T.  Norris,  60  S.  E.  714,  715,  147  K  C. 
84. 

Ii7  estate 

An  agreement  to  sell  "my  estate,"  with- 
out any  provision  as  to  the  vendor's  title, 
did  not  clearly  show  that  the  land  was  free 
from  incumbrance  or  define  the  title  to  be 
conveyed,  so  that  parol  evidence  was  admis- 
sible to  show  that  it  was  understood  that  the 
deed  was  to  be  subject  to  a  lease  on  the  prop- 
erty. Jennings  v.  Puffer,  89  N.  E.  1036,  208 
MaB&  534. 

Where  certain  real  estate  had  been  con- 
veyed for  the  use  of  testatrix  for  life,  with 
remainders  over,  by  a  deed  providing  that 
she  at  any  time,  by  any  writing  or  writings 
sealed  and  attested,  might  revoke,  annul, 
change,  and  alter  all  and  every  use  or  uses, 
estate  or  estates,  previously  and  expressly 
limited  and  declared  concerning  the  premises 
granted,  testatrix  properly  executed  such 
power  by  a  will  reciting  that  as  to  all  "my" 
estates,  real  and  personal,  and  "with  intent 
to  execute  all  powers  vested"  in  her,  she 
gave,  devised,  bequeathed,  and  appointed 
the  property  as  follows,  etc.  Du  Bois  v. 
Walnut,  70  Ati.  796,  221  Pa.  285. 

'My  ezeoutor 

A  will  empowering  "my  executor**  to 
compromise  claims  and  to  sell  and  dispose 
of  property,  and  providing  that,  In  case  of 
the  executor's  death,  it  Is  testator's  wish 
that  designated  other  persons  act  as  trus- 
tees and  executore,  with  all  the  powers  vest- 
ed in  the  original  executor,  vests  the  legal 
title  to  the  real  estate,  with  power  to  sell 
and  convey  the  same  in  the  executor,  as 
trustee  under  the  will,  and  not  by  virtue  of 
appointment  by  the  court.  Haggart  v.  Ran- 
ney,  84  S.  W.  703,  704,  73  Ark.  344. 

My  farm 

A  devise  of  "my  farm"  includes,  not  only 
the  testator's  homestead,  but  also  other  out- 
lying lots,  which  had  been  used  by  the  tes- 
tator in  carrying  on  the  business  of  farming 
for  years  before  he  wrote  his  will,  and  which 
had  been  referred  to  in  business  transactions 
as  his  farm.  Scovllle  v.  Mason,  57  AtL  114, 
115,  76  Conn.  459. 

My  liaad  and  seal 

The  clause  in  a  will,  "I  have  hereunto 
set  my  hand  and  seal,"  does  not  necessarily 
Import  that  testatrix  signed  her  name  with 
her  own  hand,  as  It  became  her  hand  if  her 
name  was  written  by  some  one  at  her  direc- 
tion to  the  same  extent  as  if  she  had  written 
it  with  her  own  hand.  Elston  v.  Montgom- 
ery, 90  K.  E.  8,  242  UL  848,  26  L.  B.  A.  (N.  S.) 
420. 


My  house  and  lot 

"In  WarveUe  on  Vendors,  |  185,  It  1« 
said  that  a  description  as  'my  house  and 
lot'  imports  a  particular  house  and  l<yt  ren- 
dered certain  by  the  description  that  it  is 
the  one  that  belongs  to  'me.' "  Moayon  t. 
Moayon,  72  S.  W.  33,  38,  114  Ky.  865,  60  L 
B.  A.  415,  102  Am.  St  Bep.  308. 

My  land 

The  words  "my  land,*'  prefixed  to  an  un- 
certain description  of  a  tract  of  land  in  a 
certain  section  wherein  a  testator  devising 
the  land  had  but  one  tract,  would  remove  tbe 
uncertainty.  In  re  Lynches  Estate,  75  Pac 
1086,  1088,  142  Cal.  373. 

My  lesal  heirs 

A  clause  in  a  will  providing  for  the  divi- 
sion of  property  among  "my  legal  heirs'*  re- 
fers to  the  next  of  kin  and  legal  heirs  of  tbe 
testator,  and  does  not  include  the  next  of 
kin  or  legal  heirs  of  his  wife.  Miller  v.  Met- 
calf,  58  Atl.  743,  744,  77  Conn.  170. 

My  moneys,  bonds,  ate. 

A  bequest  to  a  hospital  of  "my  mooeys, 
bonds,  notes,  and  money  in  savings  bank'' 
Included  railroad  stock  and  scrip,  when  con- 
sidered in  the  light  of  the  other  provisions 
and  the  general  construction  of  testator's 
will,  which  provided  for  the  payment  of  all 
testator's  debts  and  two  small  legacies,  tben 
disi)osed  of  testator's  live  stock,  housebold 
furniture,  and  land  to  the  hospital,  whlcb 
left  to  be  disposed  of  merely  notes,  bonds, 
money  In  savings  bank,  and  the  railroad 
stock  and  scrip;  the  stock  and  scrip  being 
avails  of  the  bonds,  and  the  testator's  evi* 
,dent  Intention  being  to  dispose  of  the  bulk 
of  his  whole  estate  to  the  hospltaL  Sooville 
V.  Mason,  57  Atl.  114,  U5,  76  €k>nn.  45a 

My  property 

Testator  gave  all  **my"  furniture  and 
stock  and  the  farm  on  which  "I  now  reside" 
to  his  wife  for  life,  with  remainder  over,  and 
directed  that  all  legacies  should  be  paid  oat 
of  "my"  estate.  The  residuary  clause  pur- 
ported to  pass  only  "my"  property.  Held,  tbat 
the  will  disposed  only  of  testator's  separate 
property,  and  did  not  purport  to  dispose  of 
community  property,  so  as  to  require  tbe 
wife  to  elect  whether  to  take  under  the  will 
or  her  own  property.  Sauvage  v.  Waubop 
(Tex.)  143  S.  W.  259. 

"My  property,"  and  the  "property  I  po* 
sess,"  mean  one  and  the  same  thing.  Thom- 
as V.  Blair,  35  South.  811,  818,  lU  La.  87a 

My  wife 

A  bequest  in  a  will  to  ''my  said  wife,  C." 
is  to  C.  as  testator's  wife,  and*  if  she  fni^ 
to  answer  that  description,  the  gift  to  ber 
would  fail.  The  words  "my  wife^"  as  used 
here,  are  not  words  of  description  to  de«i;- 
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nate  the  legatee,  but  rather  to  indicate  the 
character  or  capacity  in  which  alone  she 
com  take.  Ck)llard  v.  Collard  (N.  J.)  67  Atl. 
190,  102. 

1I7W1U 

iDsnred  assigned  an  his  right,  title,  and 
Interest  In  certain  life  Insurance  policies  to 
trustees  to  be  named  In  my  wHl,*'  for  plain- 


tiff's use.  Held  to  mean  the  trustees  named 
in  the  document  finally  admitted  to  probate 
as  the  will  of  insured.  Frost  v.  Frost,  88  N. 
£}.  446,  202  Mass.  100,  27  L.  R.  A.  (N.  S.)  ISi, 
132  Am.  St  Rep.  476. 

MYELITIS 

As  disease,  see  Disease. 
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The  Initials  "N.  P/'  will  be  recognized 
by  the  court  as  the  usual  and  ordinary  abbre- 
viation for  the  official  title  of  a  notary  public. 
Towler  v.  Carlthers,  61  S.  B.  1132.  1133,  4 
Ga.  A.pp.  517;  WiUlams  v.  Lobban,  104  S.  W. 
58,  59,  206  Mo.  399  (citing  Sumner  y.  Mltch- 
eU,  10  South.  562,  29  Fla.  179, 14  L.  R.  A.  815, 
30  Am.  St  Rep.  106;  Rowley  v.  Berrlan,  12 
111.  198) ;  Worley  y.  Adams,  69  S.  E.  929,  931, 
111  Va.  796. 

N.W. 

The  abbreylatlon  **N.  W."  In  the  colnmn 
headed  "Part  of  Section,"  is  sufficient  to 
Identify  the  land  as  the  northwest  quarter  of 
the  section  named  in  the  assessment  roll. 
Beggs  y.  Paine,  109  N.  W.  322,  15  N.  D.  436 
(distinguishing  Power  y.  Bowdle,  64  N.  W. 
404,  406,  3  N.  D.  107,  21  L.  R.  A.  328,  44  Am. 
St  Rep.  511?  Power  y.  Larabee,  49  N.  W, 
724,  2  N.  D.  141). 

NAKED 


A  "naked  power,**  or  a  power  simply  col- 
lateral and  without  interest,  'Is  when,  to  a 
mere  stranger,  authority  is  given  of  disposing 
of  an  interest,  in  which  he  had  not  before, 
nor  hath,  by  the  Instrument  creating  the 
power,  any  estate  whatever."  Weaver  v. 
Richards,  108  N.  W.  382,  387,  144  Mich.  395,  6 
L.  R.  A.  (N.  S.)  855  (quoting  and  adopting 
definition  in  Chancellor  Kent  in  Bergen  v. 
Bennett  [N.  Y.]  1  Caines  Gas.  1,  15,  2  Am. 
Dec.  281). 

NAME 

See  Christian  Name;    Fictitious  Name; 

Good  Name;  Legal  Name;  Nickname; 

Surname;  Trade- Name. 
As  property,  see  Property. 
As  trade-mark,  see  Trade-Mark. 
Identity  of  names,  see  Idem  Sonans. 
Ignorant  of  name,  see  Ignorant 
Sulflz  Sr.  as  part  of,  see  Sr. 

By  the  common  law  since  the  Norman 
Conquest,  a  legal  name  has  consisted  of  one 
"Christian  name,"  or  that  which  Is  given  one 
after  his  birth  or  at  baptism,  or  Is  afterwards 
assumed  by  him  in  addition  to  his  family 
name,  and  of  one  "surname,"  or  family  name, 
which  is  that  derived  from  the  common  name 
of  his  parents,  or  borne  by  him  in  common 
with  other  members  of  his  family.  Schaflfer 
V.  Levenson  Wrecking  Co.,  81  Atl.  434,  82  N. 
J.  Law,  61. 

In  law,  the  name  of  a  person  consists  of 
one  given  name  and  one  surname;  the  two, 
using  the  given  name  first  and  the  surname 


last,  constituting  such  person's  legal  name; 
and  to  be  Ignorant  of  either  the  glv^i  or  sm- 
name  is  to  be  Ignorant  of  the  peiison's  name 
within  Code  dv.  Proc.  |  148,  providing  ttiat, 
when  plalntifC  shall  be  ignorant  of  the  name 
of  a  defendant,  such  defendant  may  be  des- 
ignated in  any  pleading  or  proceeding  by  any 
name  and  description,  and  that,  when  his 
true  name  Is  discovered,  the  pleading  or  pro- 
ceeding may  be  amended  accordingly,  and 
that  plaintiff  must  state  in  the  verification  of 
his  petition  that  he  could  not  discover  tbe 
true  name,  and  the  summons  must  contain 
the  words  "real  name  unknown"  and  a  copy 
thereof  be  personally  served  upon  disfendant 
McNamara  v.  Qunderson,  131  N.  W.  183, 184, 
89  Neb.  112. 

**The  word  'Junior,'  *Jr.,'  or  words  of 
slndlar  Import  are  ordinarily  mere  matters  of 
description,  and  form  no  part  of  a  person's 
legal  'name,*  and  to  omit  or  add  sudi  appella- 
tion or  cognomen  Is  harmless  error,  both  in 
civil  and  In  criminal  proceeding.'*  Windom 
v.  State,  72  S.  W.  Id3, 194,  44  T^x.  Or.  a  514. 

FnUaame 

In  giving  constructive  notice  to  a  defend- 
ant not  sued  on  a  written  Instrument  signed 
by  himself,  his  legal  name  includes  his  fnU 
first  Christian  name  and  surname.  Butler  t. 
Smith,  120  N.  W.  1106,  1107,  84  Neb.  78,  28 
L.  R.  A.  (N.  S.)  436. 

On  service  by  publication  on  defendant  In 
a  suit  to  foreclose  a  mortgage  where  he  is  not 
sued  on  a  written  instrument  signed  by  him- 
self, notice  to  "R.  B.  Ballard"  not  showing 
his  Christian  name  is  insufficient  McCabe 
V.  Equitable  Land  Co.,  129  N.  W.  1018,  1019. 
88  Neb.  453. 

As  indioatlns  identity 

A  person's  name  is  the  designation  by 
which  he  Is  known  and  called  in  the  communi- 
ty in  which  he  lives  and  Is  best  known.  Loser 
V.  Plainfield  Savings  Bank,  128  N.  W.  UOl. 
1103,  149  Iowa,  672,  31  L.  R.  A.  (N.  S.)  1U2. 

The  word  "name"  is  defined  as  "a  word 
by  which  a  person  or  thing  is  denoted;  the 
word  or  words  by  which  an  individual,  per- 
son, or  thing,  or  class  of  persons  or  things, 
is  designated  and  distinguished  from  others.'* 
Koth  V.  Pallachucola  Club,  61  S.  E.  77,  7B, 
79  S.  C.  614 ;  Ulhlein  v.  Gladleox,  78  N.  E. 
363,  365,  74  Ohio  St  232  (dUng  Bouv.  Uw 
Diet  467). 

A  "name"  is  a  word  or  words,  designa- 
tion, or  appellation  used  to  distinguish  a  per- 
son or  thing  or  class  from  others,  and  words 
Indicated  by  single  letters  are  only  less  adapt- 
ed to  that  purpose  than  words  indicated 
by  several  letters.  Griffith  v.  Bonawitx,  108 
N.  W.  327,  329,  73  Neb.  622. 

"A  man's  'name'  is  simply  the  sound  or 
sounds  by  which  he  la  commonly  designatt^ 
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by  bis  fellows,  and  by  which  they  distinguish 
him.  It  is  a  mere  means  of  description. 
SometimeB  a  man  is  known  by  several  dif- 
ferent names,  and  it  was  formerly  the  custom, 
in  drawing  indictments,  to  charge  him  under 
all  the  names  by  which  he  was  known,  con- 
necting them  with  the  words  'alias  dictus,* 
or  with  simply  'alias.'  These  words  mean 
'otherwise  called'  or  'otherwise.' "  State  v. 
Howard,  77  Pac.  50,  51,  30  Mont.  518. 

An  indictment  for  rape  <hi  an  illegitimate 
child,  whose  mother  married  when  the  child 
was  three  years  old,  which  gires  as  the  sur- 
name of  the  child  the  surname  of  the  hus- 
band of  the  mother,  is  sufficiently  supported 
by  proof  that  after  the  marriage  the  child 
was  generally  known  by  such  name;  a  bas- 
tard not  necessarily  bearing  its  mother's 
name ;  a  "name"  being  one  or  more  words  to 
designate  a  person  or  thing.  People  ▼.  Qray, 
96  N.  E.  268,  273,  251  la  431. 

Middle  name  or  ialtlal 

It  is  necessary  in  court  proceedings  to 
correctly  give  all  the  initials  in  a  person's 
name,  though  at  common  law  mistakes  in  a 
middle  name  or  initial  were  not  material. 
Carney  y.  Bigham,  09  Pac.  21,  22,  51  Wash. 
452,  10  L.  R.  A.  (N.  S.)  905. 

**The  common  law  recognizes  but  one 
Christian  'name,'  and  a  middle  initial  may 
be  dropped  or  changed  at  pleasure.  Its  pres- 
ence or  absence  or  difference  affects  nothing. 
While  a  letter  of  the  alphabet  does  not  con- 
stitute a  name,  yet  the  initial  letter  of  the 
Christian  name  is  so  commonly  used  that 
it  is  to  be  regarded,  not  as  the  name  of  some 
other  person,  but  as  an  abbreviation  of  the 
Christian  name  of  the  person  intended."  II* 
tinois  Gent  R.  Go.  v.  Hasenwinkle,  83  N.  B.' 
815,  816.  232  lU.  224, 15  L.  R.  A.  (N.  S.)  129. 

The  middle  name  is  no  part  of  the  name, 
and  under  Acts  33d  Gen.  Assem.  c.  118,  relat- 
ing to  notice  to  owners  of  land  in  a  drainage 
district,  a  notice  to  "Emma  Forsythe  Jones," 
whose  maiden  name  was  '•Porsythe,"  was  a 
sufficient  notice  to  "Emma  Jones."  Collins 
V.  Board  of  Sup'rs  of  Pottawattamie  County 
(Iowa)  138  N.  W.  1095.  1097. 


See  Herein  Named. 

A  trustee  who  is  named  in  the  way  the 
testator  has  provided  to  perpetuate  the  trust 
is  ''named  in  the  will,"  within  the  meaning 
of  Pub.  St  1901,  c.  185,  §  2,  cl.  12,  authorizing 
the  probate  court  to  appoint  the  trustees  nam- 
ed in  the  will.  Carr  v.  Coming,  62  Atl.  168, 
169,  73  N.  H.  362. 

NAPHTHA 

A  commercial  compound,  of  which  one  of 
the  substantial  parts  is  naphtha,  but  which, 
when  compounded  with  other  Ingredients,  be- 
comes a  distinct  product,  is  not  within  Rev. 
Laws,  c.  102,  I  106,  punishing  the  sale  or 


keeping  for  sale  of  ''naphtha"  under  an  as- 
sumed name;  but  where  the  contributed 
parts  merely  supply  color  to  the  fluid,  with  a 
slight  thickening,  making  the  mixture  ad* 
heslve  when  applied,  the  jury  must  deter- 
mine whether  the  article  does  not  remain  es- 
sentially naphtha,  whldti  is  a  product  of  pe- 
troleum intermediate  between  the  associate 
products  of  gasoline  and  benzine,  all  of  which 
do  not  differ  in  their  essential  nature,  but 
vary  only  in  the  degree  of  inflammability 
when  brought  into  contact  with  radiant  heat. 
Gately  v.  Taylor,  97  N.  E.  619,  621,  211  Mass. 
60,  39  L.  R.  A.  (N.  S.)  472. 

NAPKIN 

As  printed  matter,  see  Printed  Matter. 

NARROW 

The  word  ''narrow,"  as  used  in  the  def- 
inition of  "galloon"  as  a  ''narrow,  tapellkc 
fabric  used  for  binding  hats,  shoes,  etc.," 
is  a  relative  term  of  varying  meanings.  It 
is  easy  to  conceive  of  a  tapelike  fabric  so 
narrow  as  to  come  within  the  definition,  and 
equally  easy  to  conceive  of  one  so  wide  that 
it  must  fall  without  it  There  Is  nothing 
in  the  dictionary  which  indicates  just  where 
the  dividing  line  occurs.  Certain  woven  cot- 
ton articles,  from  1  to  2^  Inches  wide,  chief- 
ly used  as  hat  bands  for  trimming  men's 
hats,  are  not  galloons,  under  Tariff  Act  Aug. 
28,  1894.  c.  349,  I  1,  Schedule  I,  par.  263, 
28  Stat  529.  United  States  v.  Walter  H. 
Graef  &  Co.,  127  Fed.  688,  689,  62  C.  C.  A. 
414. 

NARROW  CHAHKEI. 

"Narrow  channels,"  within  the  meaning 
of  article  25  of  the  inland  navigation  rules 
(Act  June  7,  1897,  30  Stat  96),  are  bodies 
of  water  navigated  up  and  down  In  opposite 
directions,  and  do  not  include  harbor  wa- 
ters, with  piers  on  each  side,  where  the  ne- 
cessities of  commerce  require  navigation  in 
every  conceivable  direction.  Tested  by  such 
rule,  the  Hudson  river  above  Twenty-Third 
street,  New  York,  and  within  the  dty  lindts 
is  not  a  narrow  channel.  The  Number  4, 
161  Fed.  847,  860,  88  C.  O.  A.  665;  The  Is- 
lander, 152  Fed.  386,  386,  81  C.  C.  A.  611. 

The  Hudson  river  In  the  vicinity  of 
Yonkers,  where  it  has  a  single  deep  and 
straight  channel  for  a  number  of  miles,  is 
a  "narrow  channel,"  within  the  meaning  of 
the  inland  navigation  rules.  The  Benjamin 
Franklin,  146  Fed.   13,  15,  76  C.  0.  A.  43. 

NATION 

See  Comity  of  Nations. 

"The  terms  'state'  and  'nation'  are  used 
In  the  law  of  nations,  as  well  as  In  common 
parlance,  as  Importing  the  same  thing;  and 
imply  a  body  of  men,  united  together,  to 
procure  their  mutual  safety  and  advantage 
by  means  of  their  union.     Such  a  society 
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has  its  affairs  and  inter^ts  to  manage ;  it 
deliberates,  and  takes  resolutions  In  com- 
mon, and  thus  becomes  a  moral  person,  hav- 
ing an  understanding  and  a  will  peculiar  to 
itself,  and  is  susceptible  of  obligations  and 
laws."  Cherokee  Nation  y.  Georgia,  6  Pet 
1,  52,  8  L.  Bd.  25  (Thompson,  J.,  dissenting). 

The  term  "nation,"  as  applied  to  the  In- 
dian nations,  means  a  people  distinct  from 
others.  The  Indians  have  always  been  re- 
garded as  having  a  semi-independent  posi- 
tion when  they  preserved  their  tribal  rela- 
tions, not  as  states,  not  as  nations,  not  as 
possessed  of  the  full  attributes  of  sovereign- 
ty, but  as  a  separate  people,  with  the  pow- 
ers of  regulating  their  internal  and  social 
relations,  and  thus  far  not  brought  under 
the  laws  of  the  Union,  or  of  the  state  with- 
in whose  limits  they  reside.  Glenn-Tucker 
V.  Clayton,  70  S.  W.  8,  13,  4  Ind.  T.  511. 

NATION  AI.  BANK 

A  "national  bank"  is  a  corporation,  the 
powers  of  which  are  defined  and  limited  by 
the  acts  of  Congress  authorizing  the  creation 
of  such  institutions.  Hansford  v.  National 
Rank  of  Tifton,  73  S.  E.  405,  406,  10  Ga.  App. 
270. 

"National  banks"  are  federal  instrumen- 
talities, subject  to  the  imramount  authority 
of  the  United  States.  An  attempt  by  a  state 
to  define  their  duties,  or  control  the  con- 
duct of  their  affairs,  is  absolutely  void  wher- 
ever such  attempted  exercise  of  the  author- 
ity conflicts  with  the  laws  of  the  United 
States,  and  either  frustrates  the  purpose  of 
the  national  legislation,  or  impairs  the  effi- 
ciency of  those  agencies  of  the  federal  gov- 
ernment to  discharge  the  duties  for  the  per- 
formance of  which  they  were  created.  Schles- 
inger  v.  Kelly,  09  N.  Y.  Supp.  1083, 1087,  114 
App.  Div.  546  (citing  Easton  v.  Iowa,  23  Sup. 
Ct.  288.  188  V.  S.  220,  47  L.  Ed.  452 ;  Davis 
V.  Elmira  Savings  Bank,  16  Sup.  Ct.  502,  161 
U.  S.  275,  40  L.  Ed.  700). 

"  'National  banks'  are  instmmentaUtles 
of  the  federal  government,  created  for  a 
public  purpose,  and  as  such  necessarily  sub- 
ject to  the  paramount  authority  of  the  Unit- 
ed States."  The  coverture  of  the  legatee  of 
shares  of  stock  in  a  national  bank,  when 
her  name  was  placed  upon  the  bank's  books 
as  a  stockholder,  and  when  she  received  the 
certificate  of  stock,  does  not  protect  her 
against  a  personal  judgment  at  law  for  the 
amount  due  as  a  shareholder  under  an  as- 
sessment made  by  the  Comptroller  of  the 
Currency  to  pay  the  debts  of  the  bank,  al- 
though a  married  woman  may  be  incapa- 
ble, under  the  local  law,  if  making  or  bind- 
ing herself  personally  by  contract.  If  such 
law  does  not  incapacitate  her  from  becom- 
ing an  owner  of  such  stock,  by  bequest  or 
otherwise.  Christopher  v.  Norvell,  26  Sup. 
Ct  502,  505.  201  U.  S.  216,  50  Lu  Ed.  732,  5 
Ann.  Cas.  740  (quoting  and  adopting  defini- 
tion in  Davis  v.  Elmira  Sav.  Bank,  16  Sup. 


f  Ct  502,  603,  161  U.  S.  275,  288,  40  U  El 
700,  701). 

"For  some  purposes  a  'national  bank*  la 
a  public  institution,  notwitlistandlng  it  is 
the  subject  of  private  ownership.  It  nuiy 
issue  bills,  which  circulate  as  part  of  the 
currency  of  the  country.  It  Is  subject  to  ex- 
amination, and,  in  a  large  measure,  to  the 
supervision,  of  the  Comptroller  of  the  Cur- 
rency. It  is  examined  at  stated  periods,  and 
may  be  the  subject  of  special  examinatioD 
by  order  of  the  Comptroller.  But  it  is  own- 
ed by  shareholders,  like  other  banking  in- 
stitutions." Any  legal  right  which  a  stock- 
holder of  a  "national  bank"  may  have  to 
obtain  an  Inspection  of  its  books  may  be  en- 
forced in  the  state  courts  by  mandamus,  in 
view  of  the  provision  of  the  act  of  August 
13,  1888  (25  Stat  433,  c.  866),  that,  for  ac- 
tions against  national  banks  at  law  or  in 
equity,  they  shall  be  deemed  citizens  of  the 
state  in  which  they  are  located,  and  that  in 
such  cases  the  federal  circuit  and  district 
courts  shall  have  jurisdiction  only  as  in 
cases  between  individual  citizens  of  the  same 
state.  Guthrie  v.  Haiisness,  26  Sup.  Ct  4, 
7,  199  U.  S.  148,  50  L.  Ed.  130,  4  Ann.  Cas. 
433. 

"A  'national  bank'  is  an  instrumentality 
of  the  United  States;  its  circulating  notes 
are  guaranteed  by  the  United  States;  and 
if  the  United  States  should  be  compelled  to 
pay  them,  the  United  States  has  a  para- 
mount lien  on  the  assets  of  the  bank  for  re- 
imbursement. The  administration  of  the 
bank's  assets  is  therefore  vested  In  the 
Comptroller  of  the  Currency  as  an  ofllcer  of 
the  United  States.  He  appoints  the  recover, 
and  directs  his  acts.  The  individual  liabili- 
ty of  a  stockholder  can  only  be  enforced  by 
his  order.  The  provision  Is  as  much  for  the 
benefit  of  the  stockholders  as  for  the  United 
States,  and  it  is  indispensable  to  the  bring- 
ing of  a  suit  against  the  stockholder.  In 
other  words,  the  liability  dates  from  the  or- 
der of  the  Comptroller."  Rankin  v.  Barton, 
26  Sup.  Ct  29,  30,  199  U.  S.  228,  50  li.  £>1 
163. 

NATIOHAIi  BANK  NOTES 

As  legal  tender,  see  Legal  Tender. 

NATIONAI.  BANK  OFFICBB 

See  Officer  (of  corporation). 

NATIVE 

NATIVE  WINE 

The  words  ''native  wine,"  as  used  in 
Rev.  Laws,  c.  100,  |  1,  prohibiting  the  sale 
of  intoxicating  liquor  without  a  license.*  ex- 
cept "sales  by  the  makers  thereof  of  nati^ 
wine  or  of  cider  manufactured  In  this  com- 
monwealth," mean  wine  made  in  the  common- 
wealth, and  not  wine  made  In  any  of  the 
states  in  the  Union.  Commonwealth  ▼.  Pe- 
tranich,  66  N.  B.  807, 183  Miaas.  217. 
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NATURAL 

An  Instruction  that  no  form  of  wordB 
was  necessary  to  constitute  a  contract,  but 
that,  if  the  "natural"  inference  from  what 
appeared  to  have  passed  between  the  parties 
•was  that  their  minds  met  presently  in  an 
asrreement,  a  yalid  contract  was  made,  what- 
ever might  have  been  the  verbal  expression 
used,  is  not  prejudicial  because  of  the  use  of 
the  word  "natural"  instead  of  the  better 
word  "reasonable."  An  inference  can  hard- 
ly be  reasonable  without  being  natural.  Sic- 
ard  V.  Albenberg  Co.,  118  N.  W.  179.  180,  180 
Wis.  622. 

HATXJBAI*  AFFECTION 

"Natural  affection"  is  such  as  naturally 
exists  between  near  relatives,  as  a  father  and 
child,  brother  and  sister,  husband  and  wife, 
and  it  is  r^arded  in  law  as  a  good  considera- 
tion.  The  word  "father"  is  interchangeable 
with  "mother"  in  so  far  as  relationship  is 
concerned,  and  the  presumable  natural  af- 
fection of  a  child  for  the  mother  is  a  good 
consideration  to  support  a  contract  Worth 
V.  Daniel,  57  S.  E.  8d8,  900,  1  6a.  App.  15 
(quoting  and  adopting  definitions  in  2  Bouv. 
Law  Diet  p.  269;  Black's  Law  Diet  6). 

NATITRAL  BOtlKDART 

Courses  and  distances  must,  as  a  gener- 
al rule,  give  way  to  a  caU  for  a  natural 
boundary,  because  a  natural  boundary,  if 
fixed,  is  unchangeable,  and  more  likely  to  be 
the  true  call  than  courses  and  distances.  A 
well-known  and  established  line  of  an  adja- 
cent tract  is  a  "natural  boundary"  within 
the  rule  that  courses  and  distances  give  way 
to  a  natural  boundary,  because  the  line  is 
more  certain  than  course  and  distance.  Wil- 
son Lumber  &  Milling  Co.  v.  Hutton  &  Bour- 
bounais,  68  S.  E.  2,  4,  152  N.  0.  537. 

The  line  of  another  tract  of  land  is  a 
"natural  boundary"  if,  at  the  time  a  deed 
calling  for  It  is  made,  the  line  is  indicated  by 
visible  marks,  so  that  it  can  be  identified 
and  located,  or  if  it  can  be  othet'>\'i8e  located 
with  reasonable  certainty.  Lance  v.  Rum- 
bough,  63  S.  E.  357,  360,  150  N.  O.  19. 

NATURAX  CAUSES 

Other  natural  causes,  see  Other. 

**It  is  not  essential  that  the  negligence 
Hhould  be  the  direct  cause  of  the  injury.  It 
sufifices  tliat  it  is  the  natural  and  probable 
cause.  It  is  the  'natural  cause'  when  either 
it  acts  directly  in  producing  the  Injury,  or 
sets  in  motion  other  causes  so  producing  It 
and  forming  a  continuous  chain  in  natural 
sequence  down  to  the  injury,  thus  Unking  the 
negligence  with  the  injury  by  a  chain  of 
natural  and  consequential  causation,  al- 
though the  former  may  be  neither  the  imme- 
diate nor  the  direct  cause  of  the  event.  But 
such  causation  cannot  be  proximate  cause  in 
law  to  arouse  liability,  unless  an  ordinarily 
prudent  and  Intelligent  person  ought,  in  the 


exercise  of  such  intelligence,  to  have  foreseen 
that  an  Injury  might  probably  result  from 
the  negligence  under  like  circumstances." 
Meyer  v.  Milwaukee  Electric  Ry.  &  Light  Co., 
93  N.  W.  6,  8,  116  Wis.  336  (citing  Deisen- 
rieter  v.  Krau»-Merkel  Malting  Co.,  72  N.  W. 
735,  97  Wis.  279;  Dehsoy  v.  Light  Co..  85  N. 
W.  973,  110  Wis.  412;  Seaver  v.  Town  of 
Union,  89  N.  W.  168,  113  Wis.  322). 

NATURAI*  CEMENT 

"Natural  cement"  is  the  quick-setting 
product  of  a  low  temperature  kiln  burning 
a  cement  rock  of  irregular  compoHition. 
Donaldson  v.  Roksament  Stone  Co.,  170  Fed. 
192,  193. 

HATURAI.  CONDITION 

The  phrase  "natural  condition,"  in  an 
ordinance  requiring  any  person  who  opens  or 
excavates  a  highway  to  restore  the  same  to 
its  "natural  condition,"  is  applicable  to  the 
erection  of  electric  light  poles,  as  the  phrase 
means  only  that  the  street  is  to  be  restored 
to  'the  condition  which  is  natural  to  the 
street  with  the  contemplated  improvements 
for  which  the  excavation  is  required.  **No 
street  that  has  been  improved  at  all  is,  strict- 
ly speaking,  in  a  'natural  condition* ;  it  can 
only  be  in  a  condition  natural  to  a  street." 
Cook  V.  North  Bergen  Tp.,  59  Atl.  1035,  1036, 
72  N.  J.  Law,  119. 

NATURAIi   OONSEQUEirOES 

A  "natural  consequence"  of  an  act  is  the 
consequence  which  ordinarily  follows  it ;  the 
result  which  may  reasonably  be  anticipated 
from  it  The  Santa  Rita,  173  Fed.  413,  417 
(quoting  and  adopting  definition  in  Cole  v. 
German  Savings  &  Loan  Soc,  124  Fed.  115, 
50  C.  C.  A.  595,  63  L.  R.  A.  416). 

"A  'natural  consequence'  is  one  which 
has  followed  from  the  original  act  complain- 
ed of,  in  the  usual,  ordinary,  and  experienced 
course  of  events;  a  result,  therefore,  whi<^ 
might  reasonably  have  been  anticipated  or 
expected.  Natural  consequences,  however,  do 
not  necessarily  include  all  such -as,  upon  a 
calculation  of  chances,  would  be  found  pos- 
sible of  occurrence,  or  such  as  extreme  pru- 
dence might  anticipate,  but  only  those  which 
ensue  from  the  original  act,  without  any 
such  extrapi;d*jinnr  ^1^*'"fiflrp"m  or  ^ft^^jijp^-- 
tlon  of  drcumstanggg  as  that  the  usual  course 
of  nature  should  seem  to  have  been  departed 
from."  Winfree  v.  Jones,  51  S.  E.  15:^,  1.54, 
104  Va.  39,  1  L.  R.  A.  (N.  8.)  201  (quoting 
and  adopting  definition  in  Watson,  Damages, 
§33). 

For  the  purpose  of  dvil  liability,  those 
consequences,  and  those  only,  are  deemed 
"natural*'  and  probable  which  a  person  of 
average  competence  and  knowledge,  being  in 
the  like  case  with  the  person  whose  conduct 
is  complained  of,  and  having  the  like  oppor- 
tunities of  observation,  might  be  expected  to 
foresee  as  likely  to  follow  such  conduct  The 
doctrine  of  "natural  and  probable"   conse- 
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qiiences  is  illustrated  in  the  law  of  negli- 
gence, and  there  the  substance  of  the  wrong 
itself  is  failure  to  act  with  due  foresight 
The  negligent  delay  of  a  carrier  in  moving 
goods  intrusted  to  it  for  transportation,  not 
so  unreasonable  as  to  amount  to  a  conver- 
sion, would  not  render  it  liable  for  the  loss 
of  the  goods  after  they  have  been  carried 
to  their  destination,  if  they  are  there  de- 
stroyed by  an  act  of  God  before  delivery. 
Rodgers  v.  Missouri  Pac.  R.  Co.,  88  Pac.  885, 
75  Kan.  222,  10  L.  R.  A.  (N.  S.)  658,  121  Am. 
St.  Rep.  416,  12  Ann.  Oas.  441  (quoting  with 
approval  from  Pollock,  Torts). 

For  damages  to  be  the  "natural  and  prox- 
imate consequence**  of  a  breach  of  contract 
of  carriage  by  failure  to  deliver  the  goods 
within  a  reasonable  time,  the  loss  must  be 
immediately  connected  with  the  supposed 
cause  of  it,  and,  if  in  the  ordinary  course  of 
events  a  certain  result  usually  follows  from 
a  given  cause,  the  immediate  relation  of  the 
one  to  the  other  is  established.  Williams  v. 
Atlantic  Coast  Line  R.  Co.,  48  South.  ?09, 
212,  56  Fla.  735,  24  L.  R.  A.  (N.  S.)  134,  131 
Am.  St  Rep.  169  (citing  Michigan  Cent  R. 
Co.  Y.  Burrows,  33  Mich,  6). 

NATUBAI.  BRAIN 

As  used  in  Laws  1910,  c  183,  which  cre- 
ates a  special  drainage  district  to  provide  ef- 
fectual drainage  by  artificial  drains  or  other 
drainage  facilities,  and  provides  for  a  cotn- 
mission  to  develop  a  drainage  system  by 
artificial  canals  and  by  improving  all  natural 
drains,  the  words  "natural  drains**  mean  a 
natural  water  course,  Including  creeks, 
streams,  brooks,  or  rivers,  and  the  act  Is 
therefore  in  liolation  of  Const  i  90,  par.  "q,** 
prohibiting  the  Legislature  from  passing  spe- 
cial laws  relating  to  water  courses.  Belzonl 
Drainage  Commission  v.  Winn,  53  South.  778, 
779,  98  Miss.  359. 

KATTTRAIi  EFFECT 

The  rule  of  law  requires  that  the  dam- 
ages recoverable  from  a  wrongdoer  must  be 
the  natural  and  proximate  effects  of  his  de- 
linquency. The  term  "natural**  imports  that 
they  are  such  as  might  reasonably  have  been 
foreseen.  Smith  v.  Public  Service  Corpora- 
tion of  New  Jersey,  75  Atl.  937,  938,  78  N.  J. 
Law,  478,  20  Ann.  Cas.  151. 

NATURAI.  FliOWERS 

Statice  wreaths,  which  have  all  the  ap- 
pearance of  "natural  flowers  ♦  ♦  ♦  pre- 
served,*' are  dutiable  under  the  enumeration 
of  such  articles  in  Tariff  Act  July  24,  1897,  a 
11,  I  1,  Schedule  G,  par.  251,  30  Stat  170. 
Bayersdorfer  &  Co.  y.  United  States,  171  Fed. 
286^287. 

NATURAIi  FOOIi 

A  "natural  fool"  is  one  that  hath  no 
understanding  of  his  nativity  and  therefore 
Is  liy  law  presumed  never  likely  to  obtain 
any.    Hauber  y.  Leibold,  107  N.  W.  104% 


'  1044,  76  Neb.  706  (quoting  and  adopting  dell- 
nltlon  of  Blackstone,  dted  In  Clark  v.  Robin- 
son, 88  m.  498,  502). 

NATtr&AI.  GAS 

As  mineral,  see  lifineral. 
As    property,    see    Personal    Property; 
Property. 

"Natural  gas**  Is  a  mineral,  and  Is  a  part 
of  the  land  until  severed.  Osborn  v.  Arkan- 
sas Territorial  Oil  &  Gas  Ck>..  146  S.  W.  122, 
124,  108  Ark,  175. 

NATUBAI.  GUARDIAN 

The  father  is  the  "natural  guardian*'  of 
his  child.  In  re  Knott,  126  N.  W.  1040, 1042, 
162  Mich.  10. 

Under  Kirby's  Dig.  f  3757,  and  under  tbe 
common  law,  the  father,  unless  InoompeteDt 
or  unfit.  Is  the  "natural  guardian'*  and  en- 
titled to  the  care,  custody,  and  education  of 
his  minor  children,  and,  even  as  between  the 
father  and  the  mother,  the  custody  in  tbe 
father  is  generally  allowed  unless  the  child, 
on  account  of  tender  years,  or  being  a  fe- 
male, imperatively  requires  that  attention 
which  a  mother  only  can  supply.  Bat  be- 
tween the  parent  and  the  grandparent  or  any 
one  else,  the  law  prefers  the  former  as  cna- 
todian  of  the  child,  unless  the  parent  Is  in- 
competent, or  unfit  because  of  his  or  her  por- 
erty  or  depravity  to  provide  the  proper  phys- 
ical comforts  and  moral  training.  Baker  r. 
Durham,  129  S.  W.  789,  790,  95  Ark.  655. 

NATUBAI.  INCREASB 

Testator  devised  shares  of  stock  of  t 
corporation  in  trust  to  pay  to  his  daughter 
the  income  during  life,  and  at  her  death  to 
divide  the  same  between  her  children  and 
grandchildren.  After  testator's  deatli,  the 
corporation  issued  additional  shares  under  a 
resolution  reciting  that  it  accumulated  a  sur- 
plus, and  that  it  was  desirable  to  increase 
the  capital  to  a  certain  sum,  and  that  addi- 
tional shares  to  the  amount  of  the  surpins 
capitalized  he  issued  to  the  stodtholdersi. 
Held,  that  under  Civ.  Code  1910,  f  3667.  pro- 
viding that  the  natural  increase  of  the  prop- 
erty belongs  to  the  tenant  for  life,  and  any 
extraordinary  accumulation  goes  to  the  re- 
mainderman, the  additional  shares  attached 
to  the  corpus  can  go  to  the  remainderman: 
the  words  "natural  increase  of  the  propertt-." 
as  applied  to  corporate  stock,  meaning  divi- 
dends. Jackson  v.  Maddox.  70  S.  E7.  805,  S6^ 
136  Oa.  31,  Ann.  Cas.  1912B,  1210. 

NATURAIi  JUSTICE 

By  "natural  Justice,*'  in  the  rule  that, 
where  one  makes  a  will  contrary  to  natural 
Justice,  that  fact  may  be  considered  vritb 
other  facts,  means  that  which  is  fomided  in 
equity,  honesty,  and  right,  and  "natural  jnsr 
tice"  requires  that  a  parent  shall  care  for 
his  children^  The  fact  that  testatrix.  TO 
years  of  age,  gave  the  bulk  of  her  propertj 
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to  a  public  library  to  the  exclusion  of  her 
two  sisters  and  her  brother  living  in  other 
cities  did  not  show  lack  of  testamentary  ca- 
pacity; there  having  been  litigation  tending 
to  embitter  them,  and  their  relations  not  be- 
ing intimate.  Spencer  v.  Terry's  Estate,  94 
N.  W.  372,  874,  188  Micfa.  89. 

NATURAIi  LIFE 

See  Daring  Natural  Life;  Imprisonment 
for  life  or  Less  Than  Natural  Life; 
.  Quarterly  During  His  Natural  Life. 

VATURAIi  MQirUMEIfT 

The  limitation  on  the  rule  that  a  body 
of  water  appearing  on  the  original  goveru- 
meut  survey  and  plat  as  the  boundary  of  a 
tract  of  land  is  a  ''natural  monument,"  and 
will  constltnte  the  boundary,  however  dis- 
tant from  the  position  indicated  for  it  by  the 
meander  line,  and  that,  where  the  meander 
line  is  drawn  on  one  side  of  one  of  the  reg- 
ular survey  lines,  the  one-quarter  line,  or  the 
one-sixteenth  line,  the  boundaries  cannot  be 
extended  across  such  line  to  reach  the  wa- 
ter front,  especially  If  such  survey  line  ap- 
pears on  the  government  plat  as  a  boundary 
of  a  lot  conveyed  to  another,  is  inapplicable, 
where,  though  in  some  places  the  meander 
line  falls  south  of  the  east  and  west  one- 
sixteenth  line  and  west  of  the  north  and 
south  one-sixteenth  line,  yet  at  other  points 
is  located  north  of  the  one  and  east  of  the 
other,  thus  conclusively  refuting  the  Infer- 
ence tbat  the  government  intended  that  the 
lot  line  should  be  confined  within  either  of 
such  one-sixteenth'  llnea  Brown  v.  Dunn, 
115  N.  W.  1097,  1098, 135  Wis.  374. 

The  mouth  of  the  second  right-hand  fork 
of  a  stream  called  for  in  a  survey  is  a  "nat- 
ural, indestructible  monument,"  which  will 
prevail  over  courses  and  distances.  Morgan 
V.  Renfro,  99  S.  W.  311,  313,  124  Ky.  314. 


Mother  as  including,  see  Mother. 

Jf  ATUSAIi  OBJECT  OF  HIS  B017HTT 

If  a  person  has  sufficient  capacity  to 
comprehend  perfectly  the  condition  of  his 
property,  his  relations  to  the  persons  who 
would  or  should  or  might  be  the  objects  of 
his  bounty,  and  the  scope  and  power  of  the 
provisions  of  his  will,  he  has  testamentary 
capacity;  the  term  "natural  objects  of  his 
boun^'  does  not  mean  that  he  should  know 
and  recognize  every  distant  relative  who  is 
entitled  to  inherit  from  him  under  the  exist- 
ing canons  of  descent,  and  does  not  include 
cousins  to  the  second  and  remoter  degrees 
of  propinquity,  but  refers  to  his  near  rela- 
tives. In  re  Campbeirs  Will,  136  N.  Y.  Supp. 
1086,  1097. 

KATURAI.   OBLIGATIOK 

"I  tblnk  It  incontestably  true  that  the 
'natural  obligation'  of  private  contracts  be- 
tween individuals  in  society  ceases  and  is 


converted  into  a  civil  obligation,  by  the  very 
act  of  surrendering  the  right  and  power  of 
enforcing  performance  into  the  hands  of  the 
government  The  right  and  power  of  ^forc- 
ing performance  exists,  as  I  think  all  must 
admit,  only  In  the  law  of  the  land,  and  the 
obligation  resulting  from  this  condition  Is  a 
dvil  obligation."  Ogden  v.  Saunders,  12 
Wheat.  213,  320,  6  I«.  Ed.  606  (per  Trimble, 
J.,  dissenting). 

KATVRAIi  OFFSPBHrO 

As  kelv 

A  deed  of  land  to  a  woman  and  her  "chil- 
dren, the  natural  offspring  of  her  body,"  cre- 
ates an  estate  tall,  the  quoted  words  being 
equivalent  to  the  expression  ''heirs  of  her 
body,"  which  estate  by  statute  is  changed  to 
a  life  estate  in  the  first  holder  with  a  re- 
mainder in  fee  to  the  first  taker  after  ter- 
mination of  the  life  estate.  Dempsey  v.  Da- 
vis, 136  S.  W.  975,  976.  98  Ark.  570. 

KATITRAI.  PERBOir 

Corporation  distinguished,  see  Corpora- 
tion. 

Under  the  bankruptcy  act  providing  that 
any  **natural  person**  may  be  adjudged  an  in- 
voluntary bankrupt,  the  word  "person"  doe^ 
not  Include  an  Infant  or  a  lunatic.  In  re 
Kehler,  153  Fed.  235,  237. 

"  'Natural  persons'  are  such  as  the  Qod 
of  nature  formed  us."  A  "natural  person"  is 
a  man,  woman,  or  child.  John  C.  Orr  Co.  v. 
Cusbman,  104  N.  Y.  Supp.  510,  511,  54  Misc. 
Rep.  121  (quoting  and  adopting  definition  in 
Blackstone  and  2  Abb.  Law  Diet  p.  151). 

The  provision  of  the  bankrupt  act  ex- 
empting a  person  engaged  chiefly  in  farming 
from  liability  to  be  adjudged  a  bankrupt  does 
not  apply  to  a  corporation.  The  use  of  the 
phrase  "natural  person,"  when  construed  in 
connection  with  the  phrase  "except  wager 
earners  and  those  chiefly  engaged  in  farm- 
ing," and  all  that  follows  it,  excludes 'Corpo- 
rations from  the  exception.  In  re  Lake 
Jackson  Sugar  Co.,  129  Fed.  640,  648. 

KATTJltAI«  POSSESSION 

"Natural  possession"  is  that  by  which  a 
man  detains  a  thing  corporeally,  as  by  occu- 
psring  a  house,  cultivating  ground,  or  retain- 
ing a  movable  possession.  Civ.  Code,  art 
3428.  Such  a  possession  in  its  nature  must 
be  visible,  open,  and  public.  Albert  Hanson 
Lumber  Co.  v.  Baldwin  Lumber  Co.,  52  South. 
537,  539,  126  La.  347. 

NATUBAI.  PREMIVM 

The  term  "natural  premium  plan,"  is 
used  in  the  law  of  insurance  to  represent 
what  is  commonly  known  as  the  "assessment 
plan,"  or  the  writing  Of  insurance  by  com- 
panies limiting  their  assessments  to  such 
sum  as  is  necessary  to  cover  the  actual  cost 
of  Insurance  from  one  renewal  period  to  an- 
other.   Westerman  v.  Supreme  Lodge  Knights 
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of  Pythias,  94  S.  W.  470,  481,  196  Mo.  670,  5 
L.  R.  A.  (N.  S.)  1114. 

NATTTRAL  RIGHTS 

The  right  to  demand  that  property  pass 
by  inheritance  or  will  is  a  ''natural'*  and  In- 
herent right,  which  cannot  be  wholly  taken 
away  or  substantially  impaired  by  the  Legis- 
lature, but  is  subject  only  to  reasonable  reg- 
ulation. Nunnemacher  v.  State,  108  N.  W. 
627,  628.  129  Wis.  190,  9  L.  R.  A.  (N.  S.)  121, 
9  Ann.  Cas.  711.  But  see  Magoun  v.  Illinois 
Trust  &  Sav.  Bank,  18  Sup.  Ct.  594,  596,  170 
U.  S.  283,  42  L.  Ed.  1037;  Pullen  v.  Wake 
County  Com'rs,  66  N.  C.  361,  363. 

KATURAI.  STATE 

See  Arrowroot  in  Its  Natural  State. 
Pearls  in  their  natural  state,  see  Pearl. 

Hanks  and  balls  of  dried  and  salted  cab- 
bage, the  salting  and  manipulation  of  which 
were  done  as  a  preparation,  fitting  the  cab- 
bage for  cooking  purposes,  and  intended  to  be 
permanent,  are  dutiable  as  vegetables  "pre- 
pared or  preserved,"  under  Tariff  Act  July 
24,  1897,  c.  11,  I  1,  Schedule  G,  par.  241,  30 
Stat.  170,  and  not  as  vegetables  in  their  **nat- 
ural  state,*'  under  paragraph  257,  30  Stat 
171.  Sun  Kwong  On  v.  United  States,  177 
Fed.  595,  596. 

NATURAI.  -WAHT 

A  finding  of  the  master  directed  to  find 
and  report  whether  an  upper  proprietor's  use 
of  a  stream  by  maintaining  a  dam  across  it 
was  reasonable,  that  the  stream  was  so  small 
that  the  amount  of  water  flowing  in  it  during 
certain  seasons  of  the  year  was  barely  sufli- 
dent  under  the  best  conditions  to  supply  the 
"natural"  wants  of  the  users  thereof,  was  a 
finding  that  the  upper  proprietor's  use  was 
unreasonable  because  the  stream  was  so 
small  that  at  times  it  furnished  barely 
enough  water  for  the  domestic  uses  of  lower 
proprietors;  the  term  "natural  wants"  desig- 
nating domestic  uses.  Lawrie  v.  SlUsby,  74 
Atl.  94,  95,  82  Vt.  505. 

KATURAL  WATER  COURSE 

See,  also.  Water  Course. 

A  "natural  water  course*'  is  a  stream 
having  defined  bounds  and  continuity  of  fiow. 
Jennings  v.  Bohner,  134  N.  Y.  Supp.  943,  944. 

A  "natural  water  course"  is  a  natural 
stream  flowing  in  a  definite  bed  or  channel 
with  banks  and  sides,  and  having  a  perma- 
nent source  of  supply.  McHenry  v.  City  of 
Parkersburg,  66  S.  E.  750,  753,  66  W.  Va.  533, 
29  Ia  R.  A.  (N.  S.)  860  (citing  2  Bouv.  Law 
Diet  468,  1219;  Neal  v.  Ohio  River  R.  Co., 
34  S.  E.  914,  47  W.  Va.  316). 

A  living  stream,  with  a  well-defined 
channel,  is  a  "natural  water  course.  Wilson 
V.  Pennsylvania  R.  Co.,  113  N.  Y.  Supp.  1101, 
1108,  129  App.  I>iv.  821. 


A  water  course  with  well-defined  banks 
which  is  the  natural  outlet  of  lakes,  and 
through  which  the  waters  will  reach  a  com- 
mon place,  '  is  a  "natural  water  course,*' 
though  it  is  called  a  swag  or  a  swamp  or  a 
creek,  and  whether  its  course  is  straight  or 
crooked.  Hastie  ▼.  Jenkins,  101  Pac  495. 
496,  53  Wash.  ^1. 

It  is  not  essential  to  the  existence  of  a 
'*natural  water  course"  that  the  supply  should 
be  living  water,  but  it  may  be  surface  water 
collected  on  a  large  watershed  which  cuts  for 
itself  a  well-defined  channel ;  nor  is  It  neces- 
sary that  there  should  be  a  constant  and  cod- 
tinuous  flow  of  water.  Brown  v.  Schneider. 
106  Pac.  41,  81  Kan.  486,  135  Am.  St  Rep. 
396;  Palmer  v.  Waddell,  22  Kan.  352,  355. 

To  constitute  a  "natural  water  course" 
it  is  not  necessary  that  the  flow  of  water  be 
.sufficient  to  wear  out  a  channel  having  well- 
marked  sides  and  banks;  but,  if  the  surface 
water  uniformly  or  habitually  flows  over  a 
given  course  having  reasonable  limits  as  to 
width,  the  line  of  its  flow  is  a  water  course. 
Hull  V.  Harker,  106  N.  W.  629,  630,  130  Iowa. 
190  (citing  Lambert  v.  Alcorn,  33  N.  E.  o3. 
144  111.  313,  21  L.  B.  A.  611). 

A  depression  or  slough  separating  an  Is- 
land from  the  Mississippi  river,  so  that  in 
time  of  high  water  it  became  an  arm  of  the 
river  with  water  flowing  into  It  at  the  north 
end  and  emptying  at  the  south  end,  and  al^io 
forming  a  drain  for  surface  water,  was  a 
"natural  water  course."  St  Louis  Merchants' 
Bridge  Terminal  Ry.  Ass'n  v.  Schultz,  80  N. 
E.  879,  882,  226  111.  409. 

Where  the  flow  of  water  through  an  ar- 
tificial ditch  for  many  years  was  such  as 
would  constitute  a  "natural  water  course"  if 
the  flow  had  begun  without  artificial  aid. 
a  finding  that  it  was  a  water  course  to  which 
the  ^ame  rules  of  law  apply  as  are  applicable 
to  natural  water  courses  was  warranted. 
Stimson  v.  Inhabitants  of  Brookline,  83  N.  K. 
8a3,  894,  895,  197  Mass.  568,  16  L.  R.  A.  <N. 
S.)  280,  125  Am.  St  Bep.  382,  14  Ann.  Cas. 
907. 

After  high-water  channels  are  artlfldally 
opened,  and  the  cuts  connecting  them  with 
the  main  stream  are  used  by  the  parties 
opening  them  and  such  use  is  acquiesced  in 
as  branches  of  the  main  stream  for  the  period 
of  limitations,  they  become  natural  channels, 
and  owners  of  land  adjacent  thereto  are  en- 
titled to  the  same  rights  as  those  on  the 
main  channel.  Hough  v.  Porter.  95  Pac.  732, 
98  Pac.  1083,  1101,  51  Or.  318. 

To  constitute  a  "natural  water  course," 
it  is  not  nece.«:sary  that  there  should  be  a 
.stream  with  well-defined  banks  and  bed,  or 
that  the  water  flow  at  all  seasons  of  the  year, 
but,  where  the  conformation  of  the  land  is 
such  as  to  give  surface  water  flowing  from 
one  tract  to  another,  a  flxed  determinate 
course,  so  as  to  uniformly  discharge  it  on  the 
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servient  tract  at  a  fixed  and  definite  point, 
the  conrse  thus  uniformly  followed  by  the 
water  In  its  flow  is  a  water  course.  Town  of 
Bols  D*Arc  V.  Convery,  09  N.  E.  666,  668, 
255  111.  511. 

Where  surface  water  in  a  hilly  region  of 
high  bluffs  seeks  an  outlet  through  a  gorge  or 
ravine  during  the  rhlny  season  and  by  its 
flow  assumes  a  definite  and  natural  channel, 
and  such  has  always  been  the  case  so  far 
as  the  memory  of  man  runs,  such  accustomed 
channel  through  which  the  water  flows  pos- 
sesses the  attributes  of  a  "natural  water 
course."  The  flow  of  the  water  need  not  be 
continuous,  and  the  size  of  the  stream  is  im- 
material. Jaquez  Ditch  Go.  v.  Garcia  (N.  M.) 
124  Pac.  891,  893. 

HATURAIi  WEAR  AND  TEAR 

A  lease  by  which  the  lessee  not  only 
agreed  to  exercise  every  precaution  in  the 
use  of  the  leased  machinery,  but  agreed  to 
assume  all  cost  of  repairs,  and,  at  expiration 
of  the  term,  turn  oyer  the  machinery  and 
equipment  in  perfect  condition,  "saving  nat- 
ural wear  and  tear,"  required  the  lessee  to 
make  whole  damage  to  machinery  resulting 
from  accidents,  like  the  fracture  of  an  engine 
shaft,  though  not  resulting  from  its  negli- 
gence; "natural  wear  and  tear*'  signifying 
wear  resulting  from  friction  and  the  gradual 
tearing  apart  of  Joints,  rivets,  and  other  por- 
tions in  the  operation  of  the  machinery.  Pe- 
per  V.  St.  Louis  Brass  Mfg.  Co.,  123  S.  W. 
1012, 1015, 146  Mo.  App.  187  (citing  Jaques  v. 
Gould,  4  Cush.  [58  Mass.]  384 ;  Thompson  v. 
Cummings,  39  Mo.  Apj).  537 ;  Green  v.  Kelly, 
20  X.  J.  Law,  544;  Waddell  v.  De  Jet,  23 
South.  437.  76  Miss.  104;  Mcintosh  v.  Lown 
IN.  Y.]  49  Barb.  550;  Lockrow  v.  Horgan,  58 
X.  Y.  635). 

NATURALIZATION 

See  Lawfully  Naturalized. 

As  dvU  action,  see  Civil  Action — Case — 

Suit— Etc, 
Order  as  Judgment,  see  Judgment 

"Naturalization'*  creates  a  political  sta- 
tus which  is  entirely  tlie  result  of  legislation 
by  Congress,  and,  in  the  case  of  a  person  not 
bom  a  citizen,  naturalization  can  be  obtained 
only  in  the  way  in  which  Congress  has  pro- 
vided that  it  shall  be  granted,  and  upon  such 
a  showing  of  facts  as  Congress  has  determin- 
ed must  be  set  forth.  In  re  Knight,  171  Fed. 
299,  301. 

NATURE 

See  Crime  against  Nature ;  Intensely  Al- 
kaline Nature;  Local  Nature;  Style 
and  Nature. 

Of  SMOttsatiom 

The  contention  that  an  indictment  charg- 
ing mibornation  of  perjury  before  a  federal 


grand  Jury  did  not  sufficiently  set  forth  "the 
nature  and  cause  of  the  accusation,"  within 
the  meaning  of  Const  U.  S.  Amend.  6,  be- 
cause it  did  not  "set  forth  in  some  definite 
way  the  matter  or  thing  which  was  under 
investigation  at  the  particular  time,  so  that 
the  defendant  may  know  as  to  what  particu- 
lar controversy  the  alleged  false  testimony 
is  claimed  to  be  material,  and  how  to  meet 
the  allegation  of  materiality,"  is  too  frivo- 
lous to  serve  as  the  basis  of  a  writ  of  error 
from  the  federal  Supreme  Court  to  a  circuit 
court,  to  review  a  conviction  under  such  in- 
dictment, where  the  description  therein  of 
the  proceeding  In  which  the  perjury  was  com- 
mitted is  as  follows:  ••  ♦  ♦  ♦  Sitting  as  a 
grand  Jury  ♦  ♦  ♦  and,  among  other  mat- 
ters, inquiring  into  certain  criminal  viola- 
tions of  the  laws  of  the  said  United  States 
relating  to  the  public  lands  and  the  disposal 
of  the  same,  and  the  unlawful  fencing  there- 
of, which  had  then  lately  before  been  commit- 
ted within  the  said  district."  Hendricks  v. 
United  States,  32  Sup.  Ct  313,  316,  223  U.  S. 
178,  56  L.  Ed.  394. 

Of  aot 

An  instruction  on  insanity,  in  a  prosecu- 
tion for  homicide,  that,  if  accused  was  suffi- 
ciently sane  to  know  the  nature  and  quality 
of  his  act,  he  was  then  legally  responsible 
therefor,  was  not  objectionable  for  failure  to 
also  require  that  he  was  sutllciently  sane  to 
know  that  his  act  in  killing  deceased  was 
wrong;  the  term  **nature  of  act"  being  de- 
fined to  mean  the  attributes  which  constitute 
the  thing  and  distinguish  it  from  all  others, 
while  "quality  of  act'*  is  the  power  to  clearly 
and  distinctly  apprehend  its  nature,  so  that, 
if  a  person  has  suflicient  mental  power  to 
fully  appreciate  and  know  what  he  is  doing, 
he  must  necessarily  know  that  the  killing  of 
a  human  being  is  wrong.  Montgomery  v. 
State  (Tex.)  151  S.  W.  813,  817. 

Of  proposition  submitted  to  Toters 

A  requirement  that  the  voter  be  apprised 
of  the  "nature"  of  a  public  utility  means  that 
the  ballot  title  shall  in  specific  language  noti- 
fy him  only  of  the  kind,  sort,  or  character  of 
such  public  utility.  A  ballot  title  reading, 
"Shall  the  city  of  W.  ♦  ♦  ♦  incur  an  ln■^ 
debtedness  ♦  •  ♦  for  an  electric  plant  in 
and  to  be  owned  exclusively  by  said  city? 
♦  ♦  ♦  "  was  sufildent  to  apprise  the  voter 
of  the  nature  of  such  utility,  within  the  con- 
templation of  Const,  art.  10,  §  27,  as  constru- 
ed in  Coleman  v.  Frame,  109  Pac.  928,  26  Okl. 
193,  31  L.  R.  A.  (N.  S.)  566,  wherein  it  is 
stated  that  the  proposition  submitted  ''must 
be  stated  in  such  specific  language  as  to  ap- 
prise the  voter  of  the  'nature'  of  the  specific 
utility  the  city  wishes  to  purchase,  construct) 
or  repair."  City  of  Woodward  v.  Raynor, 
119  Pac.  964,  966,  29  Okl.  493  (citing  State  v. 
Murphy,  48  Pac.  628,  23  Nev.  390;  State  v. 
Birchim,  9  Nev.  95;  also  citing  Webster's 
International  Diet). 
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NAVAL  STORES 

"The  term  'naval  stores'  includes  rosin, 
turpentine,  products  of  crude  turpentine,  tar, 
and  rosin  oil."  Interstate  Commerce  Com- 
mission T.  Louisville  &  N.  R.  Co.,  118  Fed. 
613,  617. 

In  Florida,  where  the  production  of  spir- 
its of  turpentine  and  rosin,  otherwise  known 
as  ''naval  stores,"  constitutes  one  of  the 
state's  leading  industries,  the  courts  will 
take  Judicial  notice  of  the  fact  that  such 
naval  stores  are  the  manufactured  products 
of  the  gum  extracted  from  pine  trees.  Knight 
V.  Empire  Land  Co.,  45  South.  1025,  1026,  55 
Fla.  301. 

NAVIGABLE 

See  Not  Navigable;  Point  of  Navlga- 
biUty. 

Improvement  of,  as  taking  property,  see 
Taking  (In  Eminent  Domain). 

Improvement  of  navigable  water,  see 
Improvement. 

Navigable  stream  as  highway,  see  High- 
way. 

See,  also.  Floatable  Stream. 

In  England  the  term  "navigable  waters'* 
Is  synonymous  with  tidewaters.  Olds  v.  Com- 
missioner of  State  Land  Office,  112  N.  W. 
952,  958,  150  Mich.  134  (quoting  and  adopting 
Illinois  Cent  R.  Co.  v.  Illinois,  13  Sup.  (5t. 
110,  146  U.  S.  387,  36  L.  Ed.  1018). 

A  nbntidal  stream,  which  was  not  me- 
andered in  the  survey  by  the  United  States 
in  1823,  Is  prima  facie  a  nonnavlgable  stream. 
In  determining  the  navigability  of  a  fresh- 
water stream,  navigable  for  only  a  part  of 
the  3'par,  not  less  than  all  of  the  following 
considerations  should  be  considered:  Wheth- 
er the  stream  is  suitable  for  valuable  float- 
age for  a  sufficient  length  of  time  for  its 
beneficial  use  by  the  public;  whether  the  pub- 
lic or  only  a  few  individuals  are  interested 
In  transportation  on  it,  or  any  great  public 
Interests  are  promoted  In  its  use  for  trans^ 
porta tion;  whether  It  has  been  previously 
Used  generally,  and  how  long  It  has  been  and 
will  be  used,  by  the  public;  and  whether  it 
was  meandered  by  government  surveys,  or 
included  therein.  Blackman  v.  Mauldln,  51 
South.  23,  25,  164  Ala.  337,  27  I*  R.  A.  (N.  S.) 
670. 

A  meandered  lake  is  "navigable,"  under 
St  1898, 1  1586,  making  navigable  all  streams 
meandered  by  the  government.  Runyard  v. 
Getting  Bros.  Ice  Co.,  125  N.  W.  931,  932, 
142  Wis.  471. 

The  part  of  a  river  above  falls  and  a])ove 
the  ebb  and  flow  of  the  tide  is  not  a  "naviga- 
ble river"  at  common  law.  Charles  C.  Wil- 
son 6c  Son  V.  Harrlsburg,  77  Atl.  787,  788,  107 
Me.  207. 

The  term  "navigable"  at  common  law 
and  in  a  legal  sense  means  a  stream  in  which 


the  tide  ebbs  and  flows,  and  the  fact  that  a  rlr- 
er  is  quite  a  large  one  and  capable  of  fomlsb- 
ing  considerable  water  power  does  not  change 
the  rule,  nor  does  the  fact  that  the  river  may 
in  certain  portions  of  it  be  a  navigable  stream 
in  fact,  for  that  merely  affects  the  question 
of  the  public  right  to  transportation  over  It 
Laws  1786,  p.  834,  c.  67,  permitting  the 
commissioners  of  the  land  office  to  grant  land 
under  "navigable  riverg"  as  they  might  deem 
necessary  to  promote  the  commerce  of  the 
state,  provided  the  grant  should  be  made  to 
the  adjacent  owner,  is  only  applicable  to  a 
tidal  stream  and  does  not  extend  to  a  non- 
tidal  stream,  though  in  fact  navigable.  Ful- 
ton Light  Heat  &  Power  Co.  v.  State,  116 
N.  Y.  S.  1000,  1006,  1018,  62  Misc.  Rep.  189. 

At  common  law  a  "navigable  river"  was 
confined  to  rivers  or  arms  of  the  sea  in  wbich 
the  tide  ebbed  and  flowed,  all  fresh  water  rlr- 
ers  being  nonnavlgable ;  but  all  streams  ac- 
tually capable  of  navigation  were  common 
highways  for  commerce.  Fulton  Light  Heat 
&  Power  Co.  v.  State,  94  N.  E.  199,  202,  200 
N.  Y.  400,  37  L.  R.  A.  (N.  S.)  307. 

A  river  is  "navigable"  if  the  tide  ebbs 
and  flows  therein,  or  if  it  is  in  fact  navigable 
during  some  season  of  the  year  for  the  float- 
age of  boats,  lighters,  rafts,  logs,  etc  In  re 
Delaware  River  at  Stilesville,  115  N.  Y.  Bjm- 
745,  750,  131  App.  Div.  403. 

Aotnal  naTtsability 

Though  by  the  English  common  law, 
"navigable  waters*'  are  tidal  waters  only,  in 
the  United  States  those  waters  are  navigabl* 
in  contemplation  of  law  which  are  navigable 
in  fact.  McGilvra  v.  Ross,  161  Fed.  3dS. 
399;  Smart  v.  Aroostook  Lumber  Ck>.,  68  Atl 
527,  531,  103  Me.  37,  14  L.  R.  A.  (N.  S.)  1083 
(dtlng  The  Daniel  BaU,  10  WalL  [77  U.  S.) 
557,  19  L.  Ed.  999 ;  Brown  v.  Chadboume,  31 
Me.  9,  50  Am.  Dec.  641;  Treat  v.  Lord.  42 
Me.  552,  66  Am.  Dec.  298;  Lanoey  v.  Clifford. 
54  Me.  487,  92  Am.  Dec.  561;  The  MonteUo, 
20  WaU.  [87  IJ.  S.]  430,  22  L.  Ed.  391;  Healy 
V.  Joliet  &  C.  R.  C5o.,  6  Sup.  Ct  352, 116  U.  8. 
191,  29  L.  Ed.  607 ;  Rhodes  v.  Otis,  33  Ala. 
578,  73  Am.  Dec.  439 ;  Moore  v.  Sanbome.  2 
Mich.  519,  69  Am.  Dec  200;  Thunder  Bar 
River  Booming  Co.  v.  Speechly,  31  Mich.  336. 
18  Am.  Rep.  184);  Kinkead  v.  Turgeon,  1<M 
N.  W.  1061,  1062,  74  Neb.  573,  1  L.  IL  A.  (X. 
S.)  762,  121  Am.  St  Rep.  740,  13  Ann.  Cas. 
43. 

The  term  "navigable,"  as  applied  to  wa- 
ters, includes  streams  navigable  in  fact 
though  not  subject  to  the  ebb  and  flow  of  tbe 
tide,  though  the  term  does  not  necessarily  ex- 
tend to  streams  that  are  only  capable  of  nae 
for  pleasure  boating,  fowling,  cutting  ice,  or 
skating.     Hobart  v.  Hall,  174  Fed.  433,  467. 

While  the  common-law  rule  as  to  naviga- 
ble waters  Is  in  force  in  Illinois  in  so  far  as 
it  relates  to  the  questions  of  boundary  and 
ownership,  yet,  on  the  question  of  navigabil- 
ity, the  common-law  rule  that  waters  ait 
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'liayigaMe"  only  where  the  tide  ebbs  and .  67.    The  capability  of  being  nsad  tor  pur* 
flows  Is  not  the  law,  and  waters  nayigable  in ;  poses  of  trade  and  travel  in  the  nsnal  and  or* 


fftct  are  navigable  in  law;  the  test  being 
whether  they  are  of  sufficient  depth  to  af- 
ford a  channel  for  useful  commerce  or  prac- 
ticable public  utility.  Schulte  v.  Warren,  75 
N.  E.  783,  785.  218  111.  108,  13  Ia  R.  A.  (N.  8.) 
745. 


dlnary  mode  is  the  test^  and  not  the  extent 
and  manner  of  such  use.  *  *  *  Navigabili- 
ty cannot  be  affected  by  the  conditions  on 
the  adjacent  land,  such  as  there  being  a 
large  town  on  the  shore,  with  numerous 
streets  and  wharves,  or  whether     •     •     • 


A  stream,  in  order  to  be  "navigable,"  ;  oi^e  riparian  owner  has  a  monopoly  of  the 
must  be  of  common  or  public  use  for  the  ^and,  with  no  public  road  to  the  water,  thus 
carriage  of  boats  and  lighters,  and  of  bearing  cutting  off  access  to  the  land.  It  is  the  nav- 
up  and  floating  vessels  for  the  transportation  igabillty  of  the  water  that  is  the  test"  State 
of  property  conducted  by  the  agency  of  man.  I  v.  Twlford,  48  S.  B.  586,  587,  136  N.  C.  603. 
It  is  navigable  in  fact  only  when  it  affords  a  {  A  stream  is  "navigable"  legally  if  it  Is 
channel  for  useful  commerce,  and  is  a  prac- 1  navigable  in  fact.  A  stream  which  is  only  nav- 
tlcal  utility  to  the  public  as  such,  and  in  its  igable  for  three  or  four  miles  from  its  mouth 
ordinary  natural  condition  furnishes  a  high- '  at  high  tide  by  small  boats  drawing  from 
way  over  which  conunerce  is  or  may  be  car-  three  to  four  feet  of  water,  and  is  floatable 
ried  in  the  customary  modes  of  conducting  for  its  entire  length.  Is  not  a  navigable 
commerce  by  water.  It  is  not  sufllcient  that  stream  within  Act  Sept.  19,  1890,  c  907,  § 
it  is  available  in  places  for  rowboats  or  10,  26  Stat.  454,  prohibiting  the  creation  of 
small  launches,  or  that  hunters  and  fisher-  an  obstruction  not  authorized  by  law  to  the 
men  pass  over  the  water  in  boats  used  for  navigable  capacity  of  any  waters  over  which 
that  purpose.  People  v.  Economy  Light  &  !  the  United  States  has  Jurisdiction.  State  ex 
Power  Co.,  89  N.  E.  760,  771,  241  111.  290;  i  rel.  Pealer  v.  Superior  of  Chehalis  County, 
Schulte  V.  Warren,  75  N.  E.  783,  785,  218  lU.  109  Pac.  340,  341,  58  Wash.  565. 
119,  13  L.  R.  A..  (N.  S.)  745.  |         ^  "navigable  river"  is  a  natural  hlgh- 

The  term  "navigable  waters,"  ad  applied  way  for  commerce.  The  Cumberland  river 
to  the  dominion  of  the  national  and  state  is  navigable  in  fact  from  its  mouth  to  a  point 
governments  over  shore  lands  and  the  rights  ^^^  above  Nashville,  and  it  is  therefore  a  nat- 
which  they  have  or  can  convey,  means  waters  ;  "J**!  highway  for  commerce  between  two  or 
which  are  navigable  in  fact  and  not  simply  Jiiore  states,  and,  as  such,  is  the  property  of 
tidal  waters.  McGilvra  v.  Ross,  30  Sup.  Ot  ^^  public  constituting  the  country  at  large, 
27,  31,  215  U.  S.  70,  78,  54  L.  Ed.  95.  ■  and  jurisdiction  over  it  for  purposes  of  Inter- 

The  term  "navigable  stream"  Is  not  Urn-  ^}^^^  commerce  is  in  Congress.  Ryman 
ited  to  a  tidewater  stream,  but  the  question  '  f  *f  f^^^^5  ^t  ^'Commonwealth,  101  S.  W. 
hi  each  case  is  whether  it  is  in  fact  naviga- 1  ^"^'  ^^  '^^'  2^'  ^^  ^'  ^'  ^  ^'  ®*>  ^^'^' 
ble;  that  is,  used  or  susceptible  of  being  |  A  river  in  fact  nonnavigable,  which  is 
used,  in  its  ordinary  condition,  as  a  highway  declared  by  Laws  1844-45,  p.  299,  a  public 
for  commerce^  over  which  trade  and  travel  highway,  is  not  thereby  made  a  navigable 
are  or  may  be  conducted  in  the  customary  '  river,  within  Rev.  St  1899,  S  8278»  as  amend- 
modes  of  trade  and  travel  on  water.  Willow  !  ed  by  Laws  1903,  p.  234,  {  1,  and  re-enacted 
river,  an  indirect  tributary  of  the  Mississippi,  i  by  Laws  1905,  p.  180  (Ann.  St  1906,  p.  3917), 
capable  of  floating  logs  at  certain  seasons  of  |  authorizing  the  improvement  of  a  nonnaviga- 
the  year  and  carrying  rowboats,  although  ble  stream  for  the  drainage  of  lands,  for  a 
not  meandered,  and  so  shallow  that  in  places  |  **publlc  highway"  is  a  way  open  to  all  per- 
the  boats  have  to  be  pushed,  is  a  public  "navi-  i  sons,  and  all  streams  which  are  actually  ca- 
gable  stream."  Willow  River  Club  v.  Wade,  i  pable  of  floating  and  of  permitting  the  pas- 
76  N.  W.  273,  276,  100  Wis.  86,  42  L.  R.  A.  |  sage  of  ordinary  boats  are  "navigable." 
305.  I  State  ex  rel.  Applegate  v.  Taylor,  123  S.  W. 

In  general  those  rivers  are  "public  and  i  ^^»  ^^®»  ^^  ^®-  ^®^- 
navigable"   in  law   which  are  navigable  in  I      Capacity  for  aavisation 
t&ct     State  ex  rel,  atizens*  Electric  Lighting  .         Any  water,  to  be  "navigable,"  must  be 
k  Power  Co.  v.  Longfellow,  69  S.  W.  374,  377,    susceptible  of  use  for  purposes  of  commerce, 
169  Mo.  109  (quoting  and  adopting  definitions   or  possess  the  capacity  for  valuable  floatage 
in  Gould,  Waters  {3d  Kd.]  §  45).  ,  i^  transportation  to  market  of  the  products 

A  stream  running  Into  the  sea,  and  in  of  the  country  through  which  it  runs,  and 
which  the  tide  ebbs  and  flows,  is  "navigable  must  be  of  practical  usefulness  to  the  public 
water,'*  and  subject  to  the  Jurisdiction  of  the   as  a  public  highway  in  its  own  state  and 


United  States  as  far  up  as  it  is  actually  nav- 1  without  the  aid  of  artificial  means;  a  theoret- 


igable  for  the  purposes  of  interstate  and  for- 
eign commerce.  United  States  v.  President 
etc.,   of  Jamaica  &  R.  Turnpike  Road,  183 


leal  or  potential  navigation  or  one  that  is 
temporary,  precarious,  and  unprofitable  not 
being  sufficient    Hurst  v.   Dana,   122   Pac 


Fed.  598,  601.  1041,  1042,  .86  Kan.  947. 


"If  a  stream  is  'navigable  in  fact,  it  Is  A  "navigable  stream"  is  one  capable  of 

navigable  in  law.'    Gould,  Waters  (3d  Ed.)  S  J  bearing  on  its  bosom,  either  lor  the  whole  or 
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B  part  of  ttie  year/ boats  loaded  with  freight 
in  regular  course  of  trade.  The  mere  rafting 
of  timber  or  transporting  wood  in  small 
boats  at  certain  seasons  of.  the  year  is  not 
sufficient  to  render  the  stream  navigable. 
Seaboard  Air  Line  R.  Ck>.  t.  Slkes,  60  S.  E. 
868,  869,  4  Ga.  App.  7. 

A  ''navigable  stream"  is  one  which  is 
large  enough  to  float  a  boat  of  some  size,  en- 
gaged in  carrying  trade,  and  implies  the  pos- 
sibility of  transporting  men  and  things. 
Burns  v.  Crescent  Gun  &  Rod  Club,  41  South. 
249,  251,  116  La.  1038. 

The  words  "navigable  stream"  ordinarily 
mean  a  stream  navigable  in  part,  one  of  suffi- 
cient capacity  to  permit  of  saw  logs  being 
floated  down  the  same  at  high  water,  and  of 
small  row  boats  being  used  thereon  to  some 
extent,  and  such  meaning  must  be  attributed 
to  such  words  when  used  in  a  statute,  in  the 
absence  of  ambiguity  suggesting  that  a  differ- 
ent meaning  might  have  been  intended,  which 
is  discoverable  by  judicial  construction.  Vil- 
lage of  Bloomer  v.  Town  of  Bloomer,  107  N. 
W.  974,  979,  128  Wis.  297. 

It  is  not  necessary  that  the  waters  should 
be  "navigable"  in  all  their  parts,  or  that  the 
navigable  portion  is  open  for  use  all  the  year, 
in  order  that  the  public  may  have  a  right 
of  navigation  where  the  waters  are  deep 
enough  and  flt  for  such  use.  Schulte  v.  War- 
ren. 75  N.  B.  783,  785,  218  111.  108,  13  L.  R. 
A.  (N.  S.)  745;  People  v.  Economy  Light  & 
Power  Co.,  89  N.  E.  760,  767,  241  111.  290. 

A  slough  emptying  into  the  sea,  which 
during  the  ebb  and  flow  of  the  tide  is  naviga- 
ble for  scows  and  for  rafting  and  booming 
logs.  Is  a  "navigable  stream."  Dawson  v. 
McMUlan,  75  Pae.  807,  808,  34  Wash.  269. 

A  stream  has  "navigable  capacity"  when 
it  is  capable  of  being  navigated  over  any 
part  of  the  waters  in  their  normal  condition. 
Hubbard  v.  Fort,  188  Fed.  987,  996. 

Streams  In  the  state  of  Idaho  are  "navi- 
gable" if  used  either  for  transporting  freight 
or  passengers  by  boats,  or  for  floating  lum- 
ber, logs,  wood,  or  any  other  product  to  mar- 
ket The  rule  applied  in  that  state  is  stat- 
ed in  Black's  Pomeroy  on  Water  Rights,  f 
218,  as  follows:  "In  those  states,  where  lum- 
bering is  a  principal  industrial  Interest,  it  has 
been  found  necessary  to  establish  a  new  rule 
In  respect  to  the  use  of  the  streams,  which  is 
not  founded  upon  any  principle  or  prec^edent 
of  the  common  law,  but  solely  on  the  local 
exigencies  and  customs.  This  rule  is  that  a 
fresh  water  stream  which  is  capable  of  being 
used  for  the  purpose  of  floating  down  logs 
to  mills  or  to  market,  although  it  may  be 
too  small  to  admit  of  navigation,  is  'navi- 
gable* (or,  more  properly,  'floatable'),  and  a 
public  highway  in  the  sense  that  the  general 
public  have  an  easement  of  passage  over  it 
for  that  purpose,  though  the  title  to  the  bed 
of  the  gtream  may  remain  in  the  riparian 


owner  subject  to  such  public  easement"  The 
rule  generally  applied  Is  that  *'to  be  'naviga- 
ble* a  water  course  must  have  a  useful  ca- 
pacity  as  a  public  highway  of  transporta- 
tion'*; but,  where  the  streams  of  a  state  are 
more  generally  used  for  floating  timber  than 
for  carrying  passengers  or  freight,  this  mle 
does  not  apply.  Johnson  v.  Johnson,  95  Pac. 
499,  607,  14  Idaho,  561,  24  L.  B.  A.  (N.  S.) 
1240  (quoting  Harrison  v.  Flte,  148  Fed.  781. 
78  C.  C.  A.  447) ;  Moss  &  Bros.  y.  Barney,  95 
Pac.  513, 14  Idaho,  59a 

"To  be  'navigable'  a  water  course  must 
have  a  useful  capacity  as  a  public  liighwaj 
of  transportation.  Mere  depth  of  water. 
without  profitable  utility,  wUl  not  render  a 
water  course  navigable  In  the  legal  sense,  so 
as  to  subject  it  to  public  servitade,  nor  will 
the  fact  that  it  is  sufficient  for  pleasure  boat- 
ing or  to  enable  hunters  or  fishermen  to  float 
their  skiffs  or  canoes.*'  Harrison  v.  Pite,  148 
Fed.  781,  784,  78  O.  C.  A.  447. 

A  channel  in  a  tide  river  which  at  half 
tide  is  navigable  with  a  rowboat,  and  which 
at  full  tide  is  navigable  for  boats,  is  a  ''navi- 
gable channel,**  though  at  low  tide  there  Is 
not  much  water  therein.  Judson  v.  Tide  Wa- 
ter Lumber  Co.,  98  Pac.  877,  379,  51  WariJ. 
164. 

A  lake  on  which  a  steamboat  carrying 
pleasure  parties  is  operated,  and  on  which 
numerous  small  boats  are  used  for  rowing 
and  fishing,  the  average  depth  of  water  bein^ 
16  feet,  is  a  "navigable  water.*^  Kales  r. 
Spokane  Valley  Land  ft  Water  Co.,  84  Pac. 
395,  396,  42  Wash.  43. 

A  lake  not  of  sufficient  size  to  wamnt 
its  use  for  maritime  or  commercial  purposes 
is  not  "navigable**  within  the  deflnitioD  of 
navigable  waters,  and  such  a  lake  Is  properly 
subject  to  individual  ownership  by  the  ripa* 
rlan  owners.  City  of  Geneva  v.  Henson,  124 
N.  T.  Supp.  688,  593,  140  App.  Dlv.  49. 

Where  a  lake  had  a  total  area  of  9(6 
acres,  499  of  which  were  covered  to  a  depth 
of  over  25  feet  with  a  maximum  depth  of  50 
feet,  and  boats  of  considerable  dimensions, 
as  well  as  smaller  craft  at  different  times, 
had  plied  on  its  waters,  and  booms  of  logs, 
piles,  shingle  bolts,  and  other  timber  prod- 
ucts had  been  transported  from  place  to 
place  thereon,  as  well  as  moored  in  booms 
while  awaiting  the  process  of  manufacture, 
the  lake  was  navigable,  though  little  used 
for  navigation.  Brace  &  Hergert  Mill  Co.  v. 
State,  95  Pac.  278,  281,  49  Wash.  326. 

The  extended  application  of  the  ri£^t  of 
the  public  to  use  "navigable  streams,**  wheth- 
er tidal  or  nontidal,  even  those  of  inconsldei^ 
able  size,  as  highways  for  transporting  mer- 
chandlse,  rafting  and  driving  logs,  and  pro> 
pelling  boats,  has  made  the  terms  **navig3iMe" 
and  "floatable**  practically  synonynnms. 
Smart  v.  Aroostook  Lumber  Co.,  68  AtL  527, 
531,  lOS  Me.  37,  14  L.  R.  A.  <N.  S.)  1083  (dt- 
tng  Knox  V*  Chaloner,  42  Me.  150). 
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A  'Navigable  stream'*  la  a  highway  open 
to  the  use  of  all.  State  ex  rel.  Quenther  r. 
Charleston  liight  &  Water  Co.,  47  S.  E).  979, 
963,  68  S.  C.  540. 

A  body  of  water  deep  enough  in  places 
for  hunters  and  fishermen  to  use  it  for  small 
boats  is  not  legally  "navigable"  as  a  whole, 
but  there  may  be  a  public  right  of  navigation 
in  the  places  where  the  water  is  deep  enough 
for  use.  Schulte  v.  Warren,  75  N.  E.  783, 
785,  218  IlL  108, 13  L.  R.  A.  (N.  S.)  745. 

Saate— Floatoce  of  loss 

A  river  capable  of  fioatiug  logs  is  a  navi- 
gable stream.  In  re  Southern  Wisconsin 
Power  Oo.,  122  N.  W.  801,  805,  140  Wis.  245; 
Weatherby  v.  Meiklejohn,  13  N.  W.  697,  698, 
56  Wis.  73 ;  Stevens  Point  Boom  Co.  ▼.  Reil- 
ly,  44  Wis.  295,  305 ;  Oohn  v.  Wausau  Boom 
Co.,  2  N.  W.  546,  548,  47  Wis.  314.  ' 

That  a  stream  is  capable  of  floating  logs 
thereby  entitling  the  public  to  a  right  of  high- 
way therein  for  that  purpose  is  wholly  insuffi- 
cient to  establish  that  it  is  ''navigable"  with- 
in St  1898,  I  3374,  authorizing  the  erection 
and  maintenance  of  a  dam  across  any  stream 
not  navigable.  Allaby  v.  Mauston  SHectric 
Service  Ck).,  116  N.  W.  4,  6,  135  Wis.  345,  16 
L.  K  A.  (N.  S.)  420. 

A  stream  which  in  its  natural  state  can 
be  practicably  used  for  the  floating  of  shin- 
gle bolts  to  market  is  a  "navigable  stream." 
Monroe  Mill  Go.  v.  Menzel,  77  Pac.  813,  815, 
35  Wash.  487,  70  L.  R.  A.  272,  102  Am.  St 
Rep.  905. 

Where  streams  were  large  enough  to  be 
osed  for  floating  logs  and  for  commerce  the 
greater  part  of  the  year,  one  being  about  a 
mile  long,  300  feet  wide,  and  from  6  to  8  feet 
deep,  and  the  other  2  or  3  miles  long,  50  feet 
wide  at  its  mouth,  and  10  or  12  feet  deep  in 
high  water,  they  were  navigable  streams, 
rnder  Sayles*  Ann.  av.  St.  1897,  art.  4147, 
defining  "navigable  stream!"  the  public  would 
have  a  right  to  the  use  of  such  streams  as 
navigable  public  highways  whenever  they 
have  sufficient  water  for  such  purpose. 
Orange  Lumber  Co.  v.  Thompson  (Tex.)  126 
S.  W.  604,  605. 

A  stream  capable  of  transporting  rafts 
of  railroad  ties  for  several  months  during 
the  spring  of  the  year,  without  the  aid  of 
men  on  the  banks  thereof,  is  "navigable," 
within  the  meaning  of  the  law  for  that  pur- 
pose and  subject  to  the  use  of  the  public 
therefor,  and  the  rights  of  the  riparian  own- 
ers to  the  soil  adjacent  to  and  underlying  the 
bed  of  such  stream  are  subject  to  this  right 
or  easement  In  the  public,  which  rests  upon 
the  necessities  of  commerce;  and,  where  it 
appears  tbat  there  was  no  other  practical 
route  by  'which  ties  could  be  transported  to 
market,  the  adjacent  owners  would  have  no 
right  to  interfere  with  one  using  the  strecnm 
for  the  commercial  purposes  indicated.    Mc- 


Kinney  y.  Northcutt,  89  8.  W.  801,  856,  114 

Mo.  App.  146. 

Aotnal  use 

A  stream  which  is  used  only  a  few  tlmea 
in  many  years  by  a  boat  for  a  picnic  or  ex- 
cursion is  not  "navigable,"  within  the  mean- 
ing of  Laws  1850,  p.  224,  c.  140,  |  28,  subd.  5, 
authorizing  railroads  to  cross  streams,  but 
providing  that  nothing  in  the  acts  shall  be 
construed  to  authorize  the  erection  of  any 
bridge  across  any  navigable  stream  or  lake. 
People  y.  New  Xork,  O.  &  W.  Ry.  Co.,  117  N. 
Y.  Supp.  1048,  1051, 133  App.  Div.  476. 

Continual  navigability 

Any  stream  sufficient  during  the  high- 
water  season  to  be  used  for  floating  logs  or 
timber  to  market  or  the  place  of  use  la  "navi- 
gable,'* and  to  that  extent  and  for  that  pur- 
pose is  a  public  highway;  and  it  is  not  neces- 
sary that  such  stream  be  navigable  the  whole 
year  for  such  purpose  or  any  purpose.  Idaho 
Northern  R.  Oo.  v.  Post  Falls  Lumber  ft  Mfg. 
Co.,  119  Pac.  1008,  1101,  20  Idaho,  685,  38  U 
R.  A.  (N.  8.)  114.  But  it  is  sufficient  that  the 
stream  have  periods  of  navigable  capacity, 
ordinarily  recurring  from  year  to  year,  and 
continuing  long  enough  to  make  it  useful  as 
a  highway.  A.  C.  Conn  Co.  v.  Little  Suamico 
Lumber  MIfg.  Co.,  48  N.  W.  660,  74  Wis.  652. 

The  court's  instruction.  In  an  action  for 
the  obstruction  of  a  stream  so  as  to  interfere 
with  the  rafting  of  logs,  that  a  navigable 
stream  is  one  capable  of  being  used  at  all 
times  or  periodically  during  the  year  for 
times  long  enough  to  make  it  susceptible  of 
beneflcial  use  to  the  public  as  a  means  of 
transportation,  sufficiently  deflned  a  "naviga- 
ble stream"  for  the  purpose  of  the  case,  and 
defendant's  requested  instruction  upon  the 
same  matter  was  properly  refused.  Burr's 
Ferry,  B.  &  C.  Ry.  Co.  v.  AUen  (Tex.)  149  S. 
W.  358,  360. 

A  stream  is  a  "navigable"  or  '^floatable" 
one  if,  by  the  increased  precipitation  at  sea- 
sons, recurring  periodically  with  reasonable 
certainty,  the  flow  of  water  will  be  sufficient 
to  be  substantially  useful  to  the  public  for 
transportation.  Hot  Springs  Lumber  &  Mfg. 
Co.  V.  Revercomb,  55  S.  E.  580,  582,  106  Va. 
176,  9  L.  R,  A.  (N.  S.)  894. 

A  stream  which  had  been  successfully 
used  for  more  than  20  years  during  the  win- 
ter for  floating  logs  to  the  market  from  a 
distance  at  least  10  miles  above  plaintiffs' 
mill  was  a  "navigable  stream"  at  the  mill, 
notwithstanding  opinions  of  witnesses  that 
the  stream  was  not  navigable.  Trullinger  v. 
Howe,  97  Pac.  548,  53  Or.  219,  22  L.  R.  A. 
(N.  S.)  545.. 

The  navigability  of  a  stream  is 'shown 
where  it  appears  that,  a  great  many  years 
previously,  boats  navigated  It  at  certain  sea- 
sons of  the  year,  and  there  is  no  evidence 
that  its  condition  has  changed.    Miller  &  Lux 
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▼.  IQnterpvlse  Canal  &  Land  Co.,  75  Paa  T70, 
771,  142  CaL  208,  100  Am.  St  Rep.  115. 

In  an  action  for  damages  for  placing  ob- 
structions in  a  bayou  and  river  alleged  by 
plaintiff  to  be  navigable,  thus  preventing  him 
from  floating  logs  placed  therein  to  market, 
an  instruction  to  find  for  plaintiff,  if  the 
jury  believed  from  the  evidence  that  he  had 
placed  logs  in  the  bayou  and  river,  and  fur- 
ther believed  that  said  bayou  and  river  **were 
navigable  for  the  purpose  of  floating  said  logs 
to  market,"  is  inaccurate,  as  such  waters 
might  have  been  navigable  at  the  time  that 
plaintiff  wished  to  market  his  logs  and  not 
navigable  at  other  times,  and  the  stream  to 
be  navigable  must  be  capable  of  use  by  the 
public,  either  at  all  times  during  the  year, 
or  for  times  long  enough  to  make  them  use- 
ful to  the  public  as  a  means  of  transporta- 
tion. Orange  Lumber  Co.  v.  Thompson  (Tex.) 
113  S.  W.  563,  504. 

NAtaral  navlsability 

According  to  the  general  definition,  wa- 
ter is  "navigable"  when  in  its  ordinary  state 
it  forms  by  itself  or  its  connection  with  other 
waters  a  continued  highway  over  which  com- 
merce is  or  may  be  carried  in  the  customary 
mode,  and  a  stream  not  naturally  navigable, 
but  made  so  by  artificial  means,  is  not  nav- 
igable water  in  a  legal  sense.  State  ex  rel. 
Lyon  V.  Columbia  Water  Power  Co.,  63  S.  B. 
884,  887,  82  S.  C.  181,  22  L.  R.  A.  (N.  S.)  435, 
129  Am.  St.  Rep.  876,  17  Ann.  Cas.  343. 

A  stream  incapable  of  carrying  logs  with- 
out the  construction  of  dams  to  increase  the 
volume  of  water  is  not  "navigable"  for  float- 
ing logs.  La  Veine  v.  Stack-Gibbs  Lumber 
Co.,  104  Pac.  666,  667,  17  Idaho,  51,  134  Am. 
St  Rep.  258. 

Every  stream,  which  in  Its  natural  state 
is  capable  of  floating  logs  or  other  commer- 
cial and  floatable  commodities  for  any  prac- 
tical period  of  time.  Is  to  such  extent  and 
for  such  time  a  "navigable  stream,"  and  the 
bed  thereof  is  for  such  purposes  subject  to 
the  regulation  of  the  state.  Mashburn  v.  St 
Joe  Improvement  Co.,  113  Pac.  92,  95,  19 
Idaho,  80,  35  L.  R.  A.  (N.  S.)  824. 

Whether  a  stream  is  "navigable"  must 
be  determined  with  reference  to  Its  natural 
condition.  Where  a  stream  is  in  fact  nav- 
igable in  its  natural  state.  It  may  be  improved 
to  enlarge  its  usefulness  for  the  public's 
benefit.  People  v.  Economy  Light  &  Power 
Co.,  89  N.  B.  760,  769,  241  111.  290. 

A  river  which  in  its  natural  condition, 
unaided  by  artificial  means,  is  susceptible  to 
public  use  to  float  vessels,  rafts,  or  logs,  Is 
a  navigable  or  floatable  stream  according  to 
the  law  of  Maine,  though  not  a  navigable  riv- 
er In  the  technical  sense  of  the  common  law. 
Charles  C.  Wilson  &  Son  v.  Harrlsburg,  77 
AtL  787,  789,  107  Me.  207. 

A  stream,  to  be  "navigable"  or  floatable 
for  saw  logs,  must  be  capable,  in  its  natural 


condition,  at  ordinary  recurring  freshets,  of 
being  successfully  and  profitably  used  for 
that  purpose,  and  a  stream  not  navigable  or 
floatable  in  its  natural  condition  cannot  be 
made  so  by  artiflcial  means.  Where  a  stream 
is  such  that  in  its  natural  condition  sawlogs 
cannot  be  floated  therein,  except  at  extreme 
high  water,  continued  for  a  few  hours  at  a 
time,  and  then  only  small  logs,  it  is  not  a 
navigable  stream  for  the  purpose  of  float- 
age. Kamm  v.  Normand,  91  PaC  448,  451, 
50  Or.  9,  11  L.  R.  A.  (N.  S.)  290.  126  Am. 
St.  Rep.  698. 

Public  termini  necessary 

A  "navigable  body  of  water"  is  one 
which  the  public  has  a  right  to  use  for  nar- 
Igation.  The  term  includes  all  waters  hav- 
ing suflBcient  capacity  to  float  water  craft 
for  a  period  long  enough  to  be  of  commer- 
cial value,  or  to  float  to  market  the  products 
of  the  country  through  which  the  water  ex- 
tends 80  as  to  be  useful  to  the  population 
along  its  banks.  The  stream  must  be  of 
some  value  to  trade,  commerce,  or  agrica^ 
ture,  and  the  term  therefor  excludes  waters 
which  are  merely  capable  of  floating  a  skiff 
for  pleasure.  To  be  useful  for  commercial 
purposes,  the  water  must  connect  with  other 
waters  or  lead  from  one  public  place  to  ao- 
other,  so  as  to  be  in  the  path  of  commerce 
A  stream  which  leads  from  a  public  river  to 
a  private  house,  or  to  which  the  public  bad 
no  access,  except  at  one  point  where  the 
highway  approaches  it,  is  not  navigable  so 
aa  to  render  it  a  public  highway.  A  ''nav- 
igable body  of  water'*  must  have  a  terminus 
by  which  the  public  can  enter  it  and  another 
from  which  It  can  leave  it,  but  it  need  not 
lead  from  one  county  to  another.  The  rights 
of  the  public  in  a  body  of  water  are  entlrdy 
dependent  on  its  capacity  for  navigation. 
King  V.  Muller,  67  Ati.  380,  384,  73  N.  J. 
Eq.  32  (citing  1  Farnham,  p.  100;  3  B^m- 
ham,  p.  2407). 

KAVIOABIiE  WATERS  OF  THE  UITIT- 
ED  STATES 

The  term  "navigable  waters  of  the  Unit- 
ed States"  applies:  First,  to  all  waters  capa- 
ble of  sustaining  or  being  used  for  interstate 
or  foreign  commerce,  covering  every  part  of 
any  body  of  water,  tidal  or  otherwise,  any 
portion  of  which  is  capable  of  such  use;  and, 
second,  to  all  waters  under  the  admiralty 
and  maritime  Jurisdiction  of  the  United 
States  and  over  which  the  District  Court  of 
the  United  States  can  exercise  its  peculiar 
admiralty  jurisdiction.  United  States  v. 
Banister  Realty  Co.,  155  Fed.  583.  593. 

Where  a  river  within  a  state  was  nav- 
igable for  some  distance  from  Its  mouth,  and 
was  actually  navigated  by  small  steamboat:} 
and  river  craft  for  the  purpose  of  carrying 
up  groceries,  supplies,  clothing,  loggers*  tools, 
etc.,  to  the  head  of  navigation,  and  returning 
with  farmers'  products,  a  bill  was  maintain- 
able in  the  federal  courts  to  restrain  a  boom 
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company  from  maintainlDg  a  boom  In  the 
riyer  in  such  a  manner  as  to  be  an  obstruc- 
Hon  to  navigation,  though  the  river  was 
chiefly  valuable  for  floating  logs,  and  there 
was  DO  proof  of  actual  carriage  of  goods  on 
the  river  in  interstate  commerce.  To  render 
a  river  navigable  in  law,  it  must  be  navigable 
in  fact  A  river  is  navigable  in  fact  when 
it  is  used,  or  Is  susceptible  of  being  used, 
while  in  its  ordinary  condition,  as  a  highway 
for  commerce,  over  which  trade  and  travel 
are  or  may  be  conducted  in  customary  modes 
of  trade. and  travel  on  water.  "Navigable 
waters"  of  the  United  States,  within  the 
meaning  of  the  Acts  of  Congress,  in  contra- 
distinction with  the  navigable  waters  of  the 
states,  are  those  waters  which  form,  in  their 
ordinary  condition,  by  themselves  or  by  unity 
with  other  waters,  a  continued  highway,  over 
which  commerce  is  or  may  be  carried  on  with 
other  states  or  foreigi)  countries  in  the  cus- 
tomary modes  in  which  such  commerce  is 
conducted  by  water.  The  term  "navigable 
waters  of  the  United  States"  has  reference  to 
commerce  of  a  substantial  and  permanent 
character.  United  States  v.  Wishkah  Boom 
Co.,  136  Fed.  42,  45,  47,  68  C.  C.  A.  592 
(citing  The  Daniel  Ball,  10  Wall.  [77  U.  S.] 
5.57,  563.  19  L.  Ed.  999;  Leovy  v.  United 
States,  20  Sup.  Ct.  797,  177  U.  S.  621,  44  L. 
Ed.  014). 

State  ipraters  distinsulslied 

The  Erie  Canal,  which,  though  lying 
wholly  within  the  state  of  New  York,  forms 
a  part  of  a  continuous  highway  for  inter- 
state and  foreign  commerce  by  connecting 
Lake  Elrie  with  the  Hudson  river,  is  a  "nav- 
igable water"  of  the  United  States,  as  con- 
tradistinguished from  a  navigable  water  of 
the  state.  Perry  v.  Haines,  24  Sup.  Gt.  8, 
11,  191  U.  S.  17,  48  L,  Ed.  73. 

"Navigable  waters"  lying  within  the  lim- 
its of  a  state  are  both  state  and  national  in 
their  character,  with  a  paramount  right  of 
control  or  regulation  in  the  general  govern- 
ment, when  C^ongress  chooses  to  exercise  the 
authority  over  the  same.  But,  until  such  au- 
thority is  exercised,  the  Jurisdiction  and  pow- 
er of  the  state  to  authorize  the  erection  or 
constmction  of  bridges  over  the  same  is  clear- 
ly established.  Act  Gong.  March  3,  1899,  | 
10,  30  Stat.  1151,  which  provides  that  '*the 
creation  of  any  obstruction,  not  aflBrmatlvely 
authoriased  by  Congress,  to  the  navigable 
capacity  of  any  of  the  waters  of  the  United 
States,  is  hereby  prohibited,"  is  prospective 
purely,  and  not  intended  to  take  away  from 
a  railroad  company,  which,  under  a  duly 
anthorissed  grant  from  a  state,  has  construct- 
ed a  bridge  over  a  navigable  interstate  river, 
the  implied  power  to  make  all  necessary  re- 
pairs. Kansas  City.  M.  &  B.  R.  Co.  v.  J.  T. 
Wiygul  &  Son,  33  South.  965,  967,  968,  82 
Miss.  223,  61  L.  R.  A.  578  (quoting  and  adopt- 
ing Rhea  V.  Newport  News  &  M.  Y.  R.  Co., 
50  Fed.  16). 
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NAVIGATE 

KAVIOATION 

See  Dangers  of  Navigation ;  Inland  Nav- 
igation; Practical  Improvement  of 
Navigation;   Right  of  Navigation. 

As  commerce,  see  Conamerce. 

Obstruction  of  navigation,  see  Obstruct— 
Obstruction. 

"Navigation"  is  defined  by  Bouvier  as 
whatever  relates  to  traversing  the  sea  in 
ships ;  the  art  of  ascertaining  the  geographi- 
cal position  of  a  ship  and  directing  its  course. 
The  construction  of  a  dock,  while  it  may  be 
useful  to  individuals  engaged  in  navigation, 
is  not  involved  in  the  public  right  of  naviga* 
tlon  as'  understood  by  the  law.  Trustees  of 
the  Freeholders  &  Commonalty  of  Town  of 
Brookhaven  v.  Smith,  90  N.  Y.  Supp.  646. 
661,  98  App.  Dlv.  212. 


see  Belons^— 


NAVY 

Belonging  -to   the   navy. 

Belonging. 

NE  EXEAT 

Under  the  English  practice,  the  "writ  of 
ne  exeat"  regno  was  a  prerogative  writ  which 
issued  to  prevent  a  person  from  leaving  the 
realm.  In  America  It  has  been  treated,  not 
as  a  prerogative  writ,  but  as  a  writ  of  right 
in  the  cases  in  which  it  is  properly  grantable. 
Lamar  v.  Lamar,  61  S.  E.  763,  123  Ga.  827, 
107  Am.  St.  Rep.  169,  3  Ann.  Gas.  294. 

"The  object  of  a  writ  of  *ne  exeat*  is  to 
secure  to  the  plaintiflf  the  presence  of  the 
defendant  at  the  termination  of  the  suit,  ei- 
ther by  his  detention  or  by  his  giving  equitable 
bail."  Dunsmoor  v.  Bankers'  Surety  Co.,  91 
N.  E.  907,  908,  206  Mass.  23. 

A  writ  of  "ne  exeat,"  at  common  law, 
was  simply  a  writ  to  obtain  equitable  bail. 
It  was  issued  by  a  court  of  equity  upon  ap- 
plication of  the  complainant  against  the  de- 
fendant when  it  appeared  that  there  was  a 
debt  positively  due,  certain  in  amount,  or 
capable  of  being  made  certain  on  an  equi- 
table demand  not  suable  at  law  (except  in 
cases  of  account  and  possibly  some  other 
cases  of  concurrent  jurisdiction),  having  con- 
veyed away  his  property,  or  under  other  cir- 
cumstances which  would  render  any  decree 
ineffectual.  Davidor  v.  Rosenberg,  109  N. 
W.  925,  130  Wis.  22,  118  Am.  St.  Rep.  986. 

A  writ  of  "ne  exeat"  is  one  of  right,  and 
not  prohibited  by  the  constitutional  provision 
regarding  imprisonment  for  debt.  It  is  little 
more  than  an  order  to  hold  to  equitable  bail, 
the  party  generally  getting  rid  of  it  by  giving 
security  to  abide  the  event  of  the  litigation. 
Gooding  v.  Reid,  Murdock  &  Co.,  177  Fed.  684, 
686,  101  C.  C.  A.  310  (citing  Dean  v.  Smith, 
23  Wis.  483,  99  Am.  Dec.  198;  2  Story,  Eq. 
Jur.  [10th  Ed.]  §  1469;  preface  to  Warner's 
1st  Am.  Ed.  of  Beames'  Ne  Exeat  Regno; 
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Patterson  v.  McLaughlin,  18  Fed.  Oas.  1826, 1 
Cranch,  C.  C.  352 ;  Union  Mut.  Life  Ins.  Co.  v. 
Kellogg,  24  Fed.  Cas.  611 ;  In  re  Ros8er,  101 
Fed.  562,  41  C.  C.  A.  407;  EnoB  ▼.  Hunter,  4 
Gilman  [0  III.]  211 ;  Mltford  &  Tyler's  PI.  & 
Pr.  in  Equity,  p.  144 ;  Gibson's  Suits  in  Chan- 
cery [1007],  note  to  section  865). 

NEAR 

See  As  Near  as  May  Be;  'At  or  Near; 
In  or  Near;  Property  On  or  Near  Prem- 
ises. 

"Near"  means  ''adjacent  to,  close  by,  not 
Car  from."  It  is  a  relative  term,  and  its 
precise  import  can  only  be  determined  by 
surrounding  facts  and  circumstances.  Kil- 
gore  V.  Jackson,  118  S.  W.  810,  821,  55  Tex. 
Civ.  App.  00 ;  Karczenska  v.  City  of  Chicago, 
88  N.  E.  188,  180,  230  III  483. 

As  an  IndefiaJlte  term 

"Near"  is  a  relative  term,  the  precise 
import  of  which  can  only  be^  determined  by 
the  surrounding  facts  and  circumstances  in 
the  case  in  which  it  is  used»  and  so  an  aver- 
ment that  plaintiff  lived  near  a  telegraph 
station  is  not  equivalent  to  an  allegation  that 
he  lived  within  a  mile  thereof.  Western  Un- 
ion Telegraph  Co.  v.  Klitzke,  80  N.  B.  406, 
406,  45  Ind.  App.  550. 

Stating  that  plaintiff  was  in  front  of  and 
"near"  to  defendant's  car  alleged  to  have  In- 
jured her  when  it  started  was  not  sufllclent- 
ly  certain  to  warrant  a  conclusion  that  the 
starting  of  the  car  was  negligence  as  matter 
of  law ;  the  word  "near"  being  an  Indefinite 
word  which  may  mean  a  foot,  a  chain,  or  any 
other  distance.  Cobe  v.  Malloy,  88  N.  E. 
620,  622,  44  Ind.  App.  a 

The  word  "near,"  in  the  Vrooman  act 
(St.  1885,  p.  147),  as  amended  by  St.  1801,  p. 
106,  providing  for  the  posting  of  notices  in 
street  assessment  proceedings  "on  or  near  the 
chamber  door  of*  the  city  council,  etc.,  is  a 
relative  term,  and  its  meaning  must  be  de- 
termined by  reference  to  the  subject-matter, 
and  the  posting  of  the  notices  on  a  bulletin 
board  in  the  dty  hall  in  which  the  council 
chamber  was  located  was  sufficient  where  such 
bulletin  board  was  in  plain  view  from  the 
main  entrance  of  the  hall,  and  so  placed  as 
to  be  likely  to  bring  the  notices  to  the  atten- 
tion of  persons  visiting  the  council  cham- 
ber, though  the  bulletin  board  was  far  remov- 
ed from  the  council  chamber.  Haughawout 
V.  Perdval,  110  Pac.  649,  650,  161  Cal.  4^1, 
Ann.  Cas.  1013D,  115. 

As  Allowing  discretion  mi  to  plaoo 

The  word  "near,"  as  applied  to  space,  can 
have  no  positive  or  precise  meaning.  It  Is 
a  relative  term  depending  for  its  significa- 
tion on  the  subject-matter  in  relation  to 
which  it  is  used  and  the  circumstances  under 
wliich  it  becomes  necessary  to  apply  it  to  sur- 
rounding objects.  A  charter  granting  a  rail- 
road a  right  to  cross  a  river  "above"  or 


*'near"  a  certain  town  conferred  a  rli^t  to 
locate  its  bridge  "below"  such  town.  Ped- 
rick  V.  Raleigh  &  P.  S.  B.  Co.,  56  S.  B.  877, 
883,  143  N.  C.  485,  10  U  B.  A.  (N.  &)  654 
(quoting  and  adopting  the  definition  in  FaU 
River  Iron  Works  Co.  v.  Old  Colony  &  F.  R. 
R.  Co.,  5  AUen  [87  Mass.]  221 ;  Wood,  Naia 
§274). 

The  atle  of  Acts  1000,  c  1,  an  act  to  pro- 
hibit the  sale  of  intoxicating  liquors  as  a 
beverage  "near"  any  schoolhonse,  where  a 
school  is  kept,  whether  it  be  tn  ses^on  or  not, 
cannot  be  said  not  to  warrant  the  provision 
of  the  act  prohibiting  snob  a  sale  within  foor 
miles  of  such  a  schoolhonse,  especially  where 
such  provision  has  repeatedly  been  made  be- 
fore under  a  like  title;  the  word  "near"  be- 
ing a  relative  term,  the  proper  import  of 
which  is  dependent  on  the  sense  and  cod- 
nection  in  which  it  is  used,  considered  to- 
gether with  the  purposes  to  be  accomplished 
J.  W.  Kelly  &  Co.  v.  State,  132  S.  W.  193, 
201,  123  Tenn.  516. 

Civ.  Code  1002,  |  203,  provides  that  at  all 
general  elections  held  in  the  state  the  same 
shall  be  conducted  at  the  polling  precincts 
fixed  by  law  in  the  various  counties,  cities, 
and  towns,  the  location  of  which  shall  be  as 
designated,  and  then  declares  that,  at  the 
Waverly  precinct,  in  R.  County,  the  polling 
place  shall  be  "at  or  near  the  fork  of  the 
Rice  Creek  spring  and  Camden  road."  Held, 
that  it  could  not  be  said  as  a  matter  of  law 
that  a  polling  place  located  a  quarter  of  a 
mile  from  the  crossing  of  the  stream  and 
road  was  not  properly  located  "near"  such 
point  Vemer  ▼.  MuUer,  71  S.  £.  654,  656. 
80  S.  C.  117. 


See  On — Upon. 

The  call  from  the  third  to  the  fourth 
comer  of  a  survey  of  land,  made  under  war- 
rant of  the  state  of  Kentucky  and  afterwards 
carried  into  a  patent  Issued  by  the  state,  was 
from  a  stake  on  the  top  of  Cumberland  Moun- 
tain, "thence  south,  60  degrees  west,  8,320 
poles,  to  a  stake  near  Cumberland  Gapi"  If 
the  course  and  distance  be  followed.  It  would 
carry  the  fourth  comer  several  miles  withlu 
the  state  of  Tennessee ;  whereas,  if  the  line 
be  run  following  the  state  line  along  the  crest 
of  the  Cumberland  Mountains  in  a  general 
southwesterly  course.  It  would  strike  the  cen- 
ter of  the  Gap  at  the  Tennessee  line.  Held, 
that  the  words  *'near  Cumberland  Gap" 
should  be  construed  to  mean  at  or  in  Coni- 
berland  Gap,  and  that,  as  so  construed,  socb 
natural  object  would  control  the  calls  for 
course  and  distance,  and  fix  the  comer  at 
the  center  of  the  Gap.  Davis'  Heirs  v. 
Hinckley,  141  Fed.  708,  710 ;  Davis  Y.  Fann- 
er, 141  Fed.  703,  707. 


**Near  beer"   is   an  imitation  of  beer. 
Manus  v.  SUte,  66  S.  E.  1037,  7  Ga.  App.  377. 
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One  Who  has  paid  the  tax  impoBed  by 
Acts  1906,  p.  1112,  known  as  the  *'near  beer 
act,"  and  haa  obtained  a  license  thereunder^ 
Is  not  entitled  to  keep  on  hand  at  his  place 
of  business  any  alcoholic,  splrittions,  malt, 
or  intoxicating  liquors,  but  only  such  liquors 
as,  if  drunk  to  excess,  will  not  produce  Intoxi- 
cation. Gassidy  v.  State,  72  S.  E.  939,  941, 
10  6a.  App.  123. 

The  court  will  take  judicial  notice  of  the 
nonintoxicating  qualities  of  "near  beer,"  a 
term  currently  used  to  designate  all  that 
class  of  malt  liquors  which  contain  so  little 
alcohol  that  they  will  not  produce  intoxica- 
tion, though  drunk  to  excess,  and  including 
all  malt  liquors  not  within  the  purview  of  the 
general  prohibition  law.  Loh  v.  City  of  Ma- 
con, 70  S.  E.  149,  150,  8  Ga.  App.  744. 

Act  March  12,  1908  (Laws  1908,  p.  275,  c. 
189),  known  as  the  "Byrd  Liquor  Law,"  is 
entitled  "An  act  to  define  and  regulate  the 
sale,  distribution,  rectifying,  manufacture 
and  distilling  of  intoxicating  liquor  and  malt 
beverages,  and  to  impose  a  license  thereon," 
and  defines  what  shall  be  deemed  intoxicat- 
ing spirits,  including  beer,  etc.,  therein,  and 
section  23%  provides  that  "malt  beverage" 
shall  mean  the  by-products  of  a  brewery,  but 
must  be  nonintoxicating,  and  shall  not  con- 
tain more  than  2^  per  cent,  of  alcohol,  and 
shall  only  be  sold  by  the  manufacturer  to  the 
customer  and  in  quantities  of  not  less  than 
one-half  dozen  bottles  or  more  than  four  doz- 
en bottles  at  a  time;  that  the  name  "malt 
beverage"  shall  be  blown  in  the  bottles  in 
the  manner  stated,  with  the  name  and  ad- 
dress of  the  manufacturer,  and'  that  no  per^ 
son  shall  place  in  such  bottles  liquid  con- 
taining more  than  2^  per  cent  volume  of  al- 
cohol, and  prescribes  a  penalty  for  its  vio- 
lation. Held,  that  the  section  was  intended 
to  regulate  the  manufacture  and  sale  of  all 
classes  of  malt  liquors  not  containing  2^ 
per  cent  alcohol,  "malt  beverage"  being  syn- 
onymous with  "small  brew"  and  "near  beer," 
and  was  a  valid  exercise  of  the  state's  gener- 
al police  power,  as  well  as  of  the  authority 
granted  by  Const  S  62  (Code  1904,  p.  ccxxiii), 
authorizing  the  General  Assembly  to  enact 
laws  regulating  or  prohibiting  the  manufac- 
ture or  sale  of  intoxicating  liquors ;  that  sec- 
tion of  the  Constitution  not  being  designed  to 
limit  but  to  enlarge  the  police  power  over 
intoxicants.  Commonwealth  v.  Henry,  05  S. 
E.  570,  572,  110  Va.  879,  26  L.  R.  A.  (N.  S.) 
883.      • 

"Near  beer**  is  a  term  used  to  designate 
all  malt  liquors  which  contain  so  little  al- 
cohol that  they  will  not  produce  intoxication, 
though  drunk  to  excess,  and  includes  all  malt 
liquors  not  within  the  purview  of  the  general 
prohibition  law.  Campbell  v.  City  of  Thom- 
asville,  64  S.  E.  815,  818,  6  6a.  App.  212. 

Aa .ia&toxieatliis  Uavor 

See  Intoxicating  Liquor. 


HSAK  COXPAOT  PART  OF  TOWH 

The  phrase  "near  the  compact  part  of  a 
town"  in  Rev.  St  c.  52,  |  86,  providing  that 
no  engine  or  train  shall  run  across  a  highway 
near  the  compact  part  of  a  town  at  a  speed 
greater  than  6  miles  an  hour,  unless  the  rail- 
road maintains  a  flagman,  a  gate,  or  certain 
signals  at  such  crossing,  is  not  limited  to  the 
largest  or  principal' compact  part  of  a  town, 
but  applies  to  any  compact  portion,  and  in- 
cludes a  village  with  church,  schoolhouse,  en- 
gine house,  store  and  dwelling  houses,  in  all 
at  least  25  buildings,  and  all  situated  \^ithin 
350  feet  of  the  central  point  Moore  v.  Maine 
Cent  R.  Co..  76  Atl.  871,  872,  106  Me.  297. 

HEAB  RELATIVES 

The  term  "near  relatives,"  in  a  petition 
for  leave  to  appeal  from  a  decision  admitting 
a  will  to  probate,  averring  that  the  petition- 
ers are  "near  relatives"  and  heirs  at  law  of 
the  deceased  and  entitled  to  a  distributive 
share  of  the  estate  if  the  will  should  be  set 
aside,  is  used  as  synonymous  with  the  term 
"heirs,"  and  Is  sufficient  to  show  that  the  pe- 
titioners are  beneficially  interested  in  the  es- 
tate and  entitled  to  appeal.  Perry  v.  Scaife, 
105  N.  W.  920,  921,  126  Wis.  405. 

mSARTO 

As  on,  see  On — ^tJpon. 

KEARE8T 

There  is  a  shade  of  difference  between 
the  words  "next"  and  "nearest."  The  word 
"next,"  in  a  certificate  of  membership  of  a 
mutual  benefit  society,  providing  for  payment 
of  a  benefit  on  the  death  of  a  member  to  the 
beneficiary  named,  who  under  the  by-laws 
must  be  either  the  wife,  children,  adopted 
children,  parents,  etc.,  and,  if  the  member 
outlived  the  beneficiary  named  and  died  with- 
out naming  another  beneficiary,  the  benefit 
was  to  go  to  the  member's  "next"  living  re- 
lation in  the  order  named,  is  used  as  a  syno- 
nym of  "nearest,"  and  refers  to  the  member 
and  not  to  the  beneficiary.  Therefore,  where 
a  member  named  his  wife  as  beneficiary,  and 
she  died,  and  he  married  again,  leaving  a 
second  wife,  without  having  changed  the 
beneficiary »  the  second  wife,  and  not  his. 
children,  took  the  benefit  Speegle  v.  Sover- 
eign Camp  of  Woodmen  of  the  World,  58  S. 
E.  435,  436,  77  S.  C.  517. 

NEAREST  BLOOD  RELATIONS 

The  words  "my  nearest  blood  relatives," 
used  in  wills,  generally  mean  such  persons, 
as  take  under  the  statute  regarding  the  dis- 
tribution of  estates  of  intestates,  but  any 
reasonably  different  meaning  may  be  given 
thereto  when  necessary  to  effectuate  the  in- 
tention of  the  testator.  In  re  Sander's  Es- 
tate, 105  N.  W.  1064,  1065,  126  Wis.  660,  5 
Ann.  Cas.  508. 

No  one  is  "nearest"  in  degree  of  blood, 
if  some  one  else  be  "nearer."    In  re  Weaver's 
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Estate,  110  N.  W.  09,  70,  140  Iowa,  016,  22 
li.  B.  A.  (N.  S.)  1161,  17  Ann.  Gas.  047. 

NEAREST  OAtrSE 

Ab  proximate  cause,  see  Proximate  Ganse. 

NEAREST  ENTRANCE 

In  liquor  Tax  Law,  S  17,  subd.  8,  re- 
quiring the  consent  of  owners  of  dwellings, 
the  nearest  entrance  of  which  is  within  2K)0 
feet,  measured  in  a  straight  line,  of  the  near- 
est entrance  to  the  premises  on  which  traf- 
fic in  liquor  is  to  be  carried  on,  the  expres- 
sion * 'nearest  entrance  to  the  dwelling"  in* 
eludes  all  entrances,  front,  side,  or  rear,  and 
by  the  same  course  of  reasoning  the  "en- 
trance to  the  place  where  the  liquor  is  to  be 
sold*'  means  any  entrance.  By  the  use  of  the 
word  "nearest,"  the  statute  clearly  contem- 
plates that  there  might  be  more  than  one, 
and,  as  it  is  not  probable  that  there  would 
ordinarily  be  more  than  one  flront  entrance, 
it  must  include  rear  and  side  entrances.  In 
re  McMonagle,  84  N.  Y.  Supp.  1068,  1071,  41 
Misc.  Rep.  407. 

NEAREST  OF  KIN 

"It  is  certainly  difficult  to  disauguish 
between  the  expressions  'next  of  kin,'  'nearest 
of  kin,'  'nearest  of  kindred,'  and  'nearest 
blood  relations';  and  primarily  the  words  in- 
dicated the  nearest  degree  of  consanguinity." 
De  Graffenreld  v.  Iowa  Land  &  Trust  Co., 
05  Pac.  624,  635,  20  Okl.  687  (quoting  Swasey 
V.  Jacques,  10  N.  E.  758,  144  Mass.  135,  50 
Am.  Rep.  65). 

The  term  "nearest  of  kin,"  in  a  will,  sig- 
nifies those  standing  in  the  nearest  relation- 
ship to  testator,  according  to  the  legal  rules 
for  computing  degrees  of  kinship;  brothers 
and  sisters  taking  to  the  exclusion  of  the  chil- 
dren of  a  deceased  brother  or  sister.  Clark 
V.  Mack,  126  N.  W.  632,  634,  161  Mich.  545. 

NEAREST  REIiATIONS 

The  term  "nearest  relation,"  as  used  in 
a  statute,  giving  the  property  of  an  intestate 
who  has  no  children  to  the  "nearest  relation," 
means  some  one  person,  and  that  person  is 
neither  husband  nor  wife  of  the  intestate. 
De  Graffenreld  v.  Iowa  Land  &  Trust  Co.,  95 
Pac.  624,  635,  20  Okl.  687. 

Testator,  after  giving  his  entire  estate  to 
his  wife,  stated:  "It  is  my  wish  that  my 
nearest  relatives,  brother,  sister  or  their  chil- 
dren shall  Inherit  oue-half  of  all  the  estate 
my  wife  may  po5$sess  at  the  time  of  her  death 
♦  ♦  ♦  the  other  half  shall  come  to  the 
nearest  relatives  of  my  wife,  or  If  she  wants 
to  make  a  will  to  anyone  else,  she  can  dispose 
of  one-half  of  all  she  may  leave  just  as  she 
pleases."  Held,  that  "nearest  relatives,"  as 
applied  to  the  wife's  half,  did  not  carry  the 
same  meaning  as  In  the  case  of  the  husband's 
half,  but  that  the  presumption  was  that  tes- 
tator meant  such  relatives  as  should  be  prop- 
erly defined  as  nearest,  and  that  a  sister  of 


the  wife  took  to  the  exclusion  of  children  of 
a  deceased  sister.  In  re  Atldorfer's  l&Btate, 
73  Att.  1068,  1069,  225  Pa.  136. 

iT  EQVAI. 


See  As  Nearly  Equal  as  May  Bei 


Imitation  silk  yarn,  which  la  made  from 
cotton  waste,  subjected  to  a  chemical  process, 
whereby  it  loses  its  identity  as  cotton,  and 
which  resembles  silk  yam  in  quality,  texture, 
and  use,  is  held,  by  virtue  of  the  similitude 
clause  In  section  7,  Tariff  Act  July  24,  1897 
(30  Stat  205,  c  11),  to  be  dutiable  at  the  rate 
applicable  to  silk  yam,  under  paragraph  385 
of  said  act  (30  Stat  185,  c.  11,  §  1,  Schedule 
L).  All  yarns  of  this  character,  whether 
made  from  silk  waste  or  from  cotton  waste, 
are  known  as  "Imitation  silk,"  and  the  fiibric 
woven  therefrom  Is  known  as  "nearsUk."  Von 
Bemuth  v.  United  States,  133  Fed.  800,  SOL 
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other  necessaries,  see  Other. 

A  contract  for  necessaries  made  by  an  In- 
fant is  binding,  but  the  word  "necessaries"  Is 
a  relative  term,  except  when  applied  to  sucb 
things  as  are  obviously  requisite  for  the  UJaln- 
tenance  of  existence,  and  depends  on  the  so- 
cial position  and  situation  in  life  of  the  In- 
fant £is  well  as  on  his  own  fortune  and  that 
of  his  parents.  International  Text  Book  Go. 
V.  Connelly,  00  N.  B.  722,  725,  206  N.  T.  188, 
42  L.  R.  A  (N.  S.)  1115. 

What  are  included  in  the  word  "neoessa- 
ries,*'  when  applied  to  goodd  purchaaed  by  a 
wife,  and  for  which  it  is  sought  to  charge  the 
husband,  are  such  articles  of  utility  as  are 
suitable  to  maintain  her  according  to  the  de- 
gree and  estate  of  her  husband  and  his  ability 
to  pay.  Schwartz  y.  Oohn«  129  N.  T.  Sqi)I>. 
464,  405. 

In  order  that  articles  purchased  by  a 
wife  for  herself  and  children  may  be  dassed 
as  necessaries  under  Rev.  St  1806,  arts.  2970, 
2971,  providing  that  the  wife  may  contract 
debts  for  necessaries  furnished  herself  and 
children,  if  the  expenses  incurred  be  reason- 
able and  proper,  such  articles  must  be  reason- 
able and  proper  under  the  conditions  and 
surroundings  of  the  parties.  Deamond  t. 
Dockery  (Tex.)  116  S.  W.  114,  115. 

Where  a  person  is  so  insane  as  to  at- 
tempt to  injure  himself  or  to  destroy  prop- 
erty, the  services  of  a  nurse  or  watchers 
fall  within  the  class  of  "necessaries"  for 
which  the  estate  of  the  Insane  person  Is  lia- 
ble. Waldron  v.  Davis,  58  AtL  293,  294,  70 
N.  J,  Law,  788,  66  L.  R.  A.  591. 

The  services  of  a  nurse  daring  oonflne- 
ment  are  "necessaries"  for  which  a  husband 
is  liable,  although  he  is  living  apart  from 
his  wife  and  paying  her  a  certain  sum  per 
week.  Schneider  v.  Rosenbaum,  101  N.  X. 
Supp.  520,  52  Misc.  Rep.  148. 
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A  judgment  for  damages  caused  by  negli- 
gence is  not,  for  '^necessaries^*'  within  Code 
dv,  Proc.  f  1391,  authorizing  execution 
against  wages  or  salary,  when  the  judgment 
was  obtained  wholly  for  necessaries  furnish- 
ed. Kelly  V.  Mulcahy,  116  N.  T.  Bupp.  61, 
131  App.  Div.  639. 

A  judgment,  in  an  action  on  a  judgment 
of  another  state,  is  not  one  recovered  for 
"necessaries,"  within  Code  ay.  Proc  §  1391, 
as  amended  by  Laws  1903,  p.  1071,  c.  461,  au- 
thorizing an  order  for  execution  on  such  a 
Judgment,  against  income  from  a  trust  fund. 
Neuman  v.  Mortimer,  90  N.  Y.  Supp.  524,  525, 
98  App.  Div.  64. 

Attorney's  fees 

Protection  of  a  wife's  character  in  a  suit 
against  her  by  employing  counsel  is  as  much 
a  necessary  as  food,  etc.,  within  the  rule  re- 
quiring one  to  provide  his  vidfe  with  necessa- 
ries suitable  to  their  station  In  life.  Hamilton 
T.  Salisbury,  114  S.  W.  563, 133  Mo.  App.  718. 

Attorney's  services  in  bringing  an  action 
of  divorce  for  a  wife  are  not  "necessaries," 
within  the  meaning  of  a  statute  making  a 
hnsband  liable  to  a  person  furnishing  his  wife 
articles  neces.sary  for  her  support.  Bears  v. 
Swenson,  115  N.  W.  519,  520,  22  S.  D.  74. 

False  teetli 

Artificial  teeth  made  by  a  dentist  for  e 
married  woman  constituted  "necessaries"  for 
which  her  husband  was  primarily  liable. 
Clark  V.  Tenneson,  130  N.  W.  895,  896,  146 
Wis.  65,  33  L.  B.  A.  (N.  S.)  426,  Ann.  Gas. 
1912C\  141. 

6»ooeiies 

Groceries  bought  by  a  wife  are  "neces- 
saries" which  the  husband  is  bound  to  furnish 
or  pay  for.  Fisher  v.  Brady,  94  N.  Y.  Supp. 
25,  26,  47  Misc.  Rep.  401. 


Insurance  is  not  an  article  of  merchan- 
dise or  manufacture,  or  one  of  the  ^'neces- 
saries*  of  life,  within  the  laws  against  en- 
grossing, prohibiting  combinations  among 
dealers  in  merchandise  or  manufacture  or 
necessaries  of  life.  Harris  v.  Common- 
wealth. 73  S.  E.  561,  563,  113  Va.  746.  38 
L.  R.  A.  (N.  S.)  458,  Ann.  Cas.  1913E,  597. 

Hedieal  attendanee  and  medieines 

The  phrase  ''necessaries  of  life,'*  as  used 
In  connection  with  the  subject  of  restraint  of 
trade,  must  be  regarded  as  broad  enough  to 
include  proprietary  medicines  and  articles,  of 
which  the  public  consumes  $60,000,000  worth 
in  a  year.  John  D.  Park  &  Sons  v.  National 
Wholesale  Dniggists'  Ass'n,  67  N.  E.  136, 
141,  175  N.  Y.  1,  62  L.  R.  A.  632,  96  Am.  St. 
Rep.  578. 

A  claim  for  surgical  services  is  not  with- 
in Code  Civ.  Proc.  §  1301,  relating  to  exemp- 
tions and  providing  that  whore  a  judgment 
has  been  recovered  wholly  for  "necessaries," 
etc.,  and  execution  has  been  returned  un- 


satisfied, the  Judgment  creditor  may  have  ex- 
ecution against  wages  due  the  debtor.  Tay- 
lor V.  Barker,  95  N.  Y.  Supp.  474,  108  App. 
Div.  21. 

Medical  services  are  necessaries  of  life 
which  parents  are  required  to  furnish  their 
children,  and  hence  within  the  purview  of 
Civ.  Code,  S  171,  as  aznended  in  1905  (St. 
1905,  p.  206),  making  a  wife's  separate  estate 
liable  for  necessaries  furnished  the  family 
while  living  with  her  husband.  Evans  v. 
Noonan,  128  Pac.  794,  795,  20  Cal.  App.  288. 

QuestioB  of  law  or  fast 

In  the  absence  of  notice  to  the  contrary, 
the  law  will  Imply  authority  on  the  part  of 
a  wife,  who  is  living  with  her  husband,  to 
buy  such  articles  on  his  credit  as  pertain 
to  the  household  arrangements,  which  are 
commonly  under  a  wife's  care,  or,  as  has  been 
said,  she  is  presumed  to  have  authority  to 
purchase  "necessaries"  on  the  husband's  cred- 
it as  his  agent.  When  the  parties  are  main- 
taining conjugal  relations,  the  necessity  of 
the  wife's  purchase  may  be  a  material  cir- 
cumstance to  prove  her  authority.  As  to 
"necessaries,"  in  the  sense  of  food,  clothing, 
shelter,  medical  attendance,  and  such  things 
as  every  one  must  have,  there  can  never  be 
a  question  of  a  wife's  right  to  provide  them 
if  her  husband  does  not  But  when  the 
"necessaries"  are  taken  to  mean  not  only  ar- 
ticles of  strict  necessity,  but  things  needed 
to  equalize  the  wife  in  comfort  to  other  wo- 
men of  her  condition,  an  element  of  uncer- 
tainty is  Introduced.  As  to  such  things,  the 
husband's  responsibility  does  not  depend  on 
the  question  of  necessity  but  on  the  wife's 
agency,  which  is  a  question  for  the  jury. 
The  necessity  of  the  articles  bought,  the 
means  of  the  parties,  their  condition  in  life, 
and  the  previous  conduct  of  the  husband  with 
reference  to  the  wife's  purchases  in  his  name, 
all  enter  into  the  inquiry,  as  circumstances 
bearing  on  the  measure  of  authority  she  has 
received,  or  appears  to  have  received,  from 
him.  Johnson  v.  Briscoe,  79  S.  W.  498,  499. 
500,  104  Mo.  App.  493. 

Rent  of  house 

A  claim  for  rent  is  not  one  for  "neces- 
saries," within  the  law  permitting  execution 
against  the  wages  of  the  debtor.  Beard  v. 
Covin,  102  N.  Y.  Supp.  204,  205. 

N£C£SSARXES  (For  Infants) 

Artioles  nsed  in  limslness 

Articles  furnished  to  an  infant  for  nse 
in  business,  such  as  merchandising,  farming, 
or  conducting  a  shop  of  any  kind,  are  not  re- 
garded as  "necessaries."  Wallace  v.  Leroy, 
50  S.  E.  243,  244,  57  W.  Va.  263,  UO  Am.  St 
Rep.  777. 

Attorney's  fees 

Beneficial  services  rendered  a  minor  by 
an  attorney  are  classed  as  necessaries,  and 
I)ayment  therefor  cannot  be  avoided  on  th^ 
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grotind  of  the  client's  minority.  Sutton  t. 
Helnzle,  115  Pac.  560,  561,  84  Kan.  756,  84 
L.  R.  A.  (N.  S.)  238. 

Under  Rev.  Laws,  c.  145,  §  25,  requiring 
guardians  to  sue  for  and  receive  debts  due 
their  wards,  and  to  represent  their  wards 
in  all  actions  unless  some  other  person  is 
appointed  aa  guardian  ad  litem  or  next 
friend,  and  section  23  providing  for  guardians 
ad  litem  for  minors  in  suits  in  which  the 
latter  may  be  interested,  services  of  an  at- 
torney in  Settling  the  estate  of  a  deceased 
person,  in  which  a  minor  is  interested,  are 
not  "necessaries"  for  which  the  minor  is 
liable,  in  the  absence  of  an  employment  of  the 
attorney  by  the  minor's  guardian.  Mclsaac 
V.  Adams,  76  N.  E.  654,  190  Mass.  117,  112 
Am.  St.  Rep.  321,  5  Ann.  Gas.  729. 


A  buggy  is  not  a  "necessary"  to  an  infant 
not  engaged  in  any  business  requiring  the  use 
of  a  buggy,  nor  attending  school,  so  as  to 
make  it  necessary  for  him  to  ride  to  and 
from  school.  Heffington  y.  Jackson  &  Norton, 
96  S.  W.  108, 109,  43  Tex.  Civ.  App.  560. 

Clothinst  edueatlom,  food,  lodgtns,  And 
medlolne 

The  question  of  what  are  **uecessaries" 
for  an  infant  depends  largely  upon  his  rank, 
social  position,  and  like  circumstances.  Gen- 
erally speaking,  necessaries  for  an  infant  in- 
clude support  and  maintenance,  food,  lodging, 
clothing,  medical  attendance,  and  education 
suitable  to  his  station  in  life.  McLean  v. 
Jackson,  76  S.  E.  792,  12  Ga.  App.  51. 

"What  may  be  included  in  the  term 
^necessaries'  is  a  question  upon  which  the 
authoritieB  are  not  entirely  harmonious,  but 
certainly  the  term  is  not  so  limited  as  to  in- 
clude only  what  is  necessary  to  the  actual 
support  of  life,  and  it  is  usually  held  to  be 
suthciently  extensive  to  include  articles  fit 
to  maintain  a  particular  person  in  the  state, 
station,  and  degree  In  lite  in  which  he  is,  so 
that  things  may  be  necessary  for  one  person 
which  would  not  be  necessary  for  another  in 
a  different  station  In  life  (quoting  and  adopt- 
ing definition  in  Clark  on  Contracts  [2d  Ed.l 
156).  ^Necessaries'  are  defined  by  Mr.  Green- 
leaf  to  be  such  things  as  are  useful  and  suit- 
able to  the  party's  state  and  condition  in  life, 
and  not  merely  such  as  are  requisite  for  bare 
existence."  In  order  to  determine  the  ques- 
tion whether  or  not  the  contract  of  an  in- 
fant for  a  course  in  stenography  was  a 
contract  for  necessaries,  in  the  sense  in 
which  the  term  "necessariea"  is  used  to  ren- 
der the  contract  binding  upon  such  Infant, 
the  evidence  in  the  case  should  show  the 
state,  degree,  and  condition  in  life  in  which 
the  Infant  is  whose  contract  is  under  con- 
sideration; and  it  should  also  affirmatively 
appear  that  the  parents  or  guardian  of  such 
infant  failed  or  refused  to  furnish  the  al- 
leged necessary.    Mauldin  v.  Southern  Short- 


hand k  Business  University,  56  8.  B.  922, 126 
Ga.  681,  8  Ann.  Gas.  180. 

Question  of  law  or  f»ot 

Articles  suitable  and  which  would  be 
beneficial  to  an  Infant  «xe  not  ex  vl  termlDl 
necessaries,  but  the  question  is  for  the  Jury. 
Nlelson  v.  International  Textbook  Op.,  75  Atl 
330,  381,  106  Me.  104,  20  Ann.  Gas.  691. 

NECESSARIES  (For  VeMols) 

The  '^necessaries"  for  which  the  master 
of  a  vessel  may,  In  a  proper  case,  bind  his 
vessel  means  whatever  is  fit  and  proper  for 
the  service  on  which  a  vessel  is  engaged. 
The  Pleroma,  176  Fed.  639,  640. 

NECESSARILY 

See  UnnecesBarily. 

As  used  in  an  Instruction  that,  if  plain- 
tiff was  employed  by  defendant,  plaintiff  as- 
sumed all  the  dangers  ''necessarily"  inddent 
to  such  employment,  but  plaintiff  did  not  as- 
sume any  dangers  arising  from  or  caused  bj^ 
defendant's  carelessness  and  negligence,  the 
word  ^'necessarily"  means  inevitably,  not  to 
be  avoided  even  by  the  exercise  of  the  high- 
est degree  of  care,  and  such  instruction  is  er- 
roneous as  imposing  too  high  a  degree  of 
care.  Reickert  v.  Hammond  Packing  Ck>.,  118 
S.  W.  525,  527,  136  Mo.  App.  565. 

KEOESSARII.T     AOQtTIRED     KHOWL* 


"By  'necessarily  acquired  knowledge'  te 
meant  that  which  arises  from  the  obvious 
and  open  negligence  which  the  servant  mast 
have  seen  and  known  in  performing  Ms  wori[ 
by  the  use  of  ordinary  care."  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Stoy,  90  S.  W.  135,  136, 
44  Tex.  Civ.  App.  448  (citing  Bonnet  v.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.,  33  S.  W.  334.  89 
Tex.  72;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hao- 
nig,  48  S.  W.  508,  91  Tex.  847;  Peck  y.  Peck. 
87  S.  W.  248,  99  Tex.  10;  El  Paso  ft  S.  W. 
R.  Co.  V.  Vizard,  88  S.  W.  457,  39  Tex.  CIt. 
App.  534). 

NECESSABII.T  AFFECT  JUBGMEMT 

Code  Civ.  Proc.  §  1068,  provides  that  a 
writ  of  review  shall  issue  only  where  an  infe- 
rior tribunal  has  exceeded  its  jurisdictioD 
and  there  is  no  appeal  or  other  adequate 
remedy.  Section  956  provides  that,  upon  an 
appeal  from  a  judgment,  the  court  may  re- 
view the  verdict  or  decision  and  any  inter- 
mediate order  or  decision  excepted  to  whicli 
involves  the  merits  or  "necessarily  affects  the 
Judgment,"  held  that,  though  no  appeal  lies 
from  an  order  dismissing  or  refusing  to  dlsr 
miss  an  action,  an  erroneous  order  denyinjc 
plaintiff's  motion  to  dismiss  the  action  affects 
the  Judgment  thereafter  rendered  on  the 
merits  against  the  plaintiff,  so  that  such  or- 
der may  be  reviewed  on  appeal  from  the 
Judgment,  and  hence  a  writ  of  review  wlU 
not  lie.    Huntington  Park  Imp.  Go.  r.  Supe- 
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rior  Goart  of  Los  Angeles  County,  121  Pac. 
701,  703,  17  Cal.  App.  692. 

NECESSABILT  AND  SOLELY 

The  requirement  of  an  accident  policy 
that  death  must  have  resulted  ''necessarily 
and  solely"  from  accidental  injury  is  satich 
fled,  where  the  injury  was  the  predominating 
and  efficient  cause  of  the  death,  and  that  oth- 
er conditions  were  set  in  motion  by  the  in- 
Jury  which  may  have  contributed  to  the  death 
is  InimateriaL  Continental  Casualty  Co.  y. 
Colvin,  95  Pac.  565,  568,  77  Kan,  561. 

NECESSARILY  CONFINED  TO  HOUSE 

A  policy  insuring  against  diseases  pro- 
vided for  a  weekly  indemnity  for  the  period 
an  assured  '"should  be  necessarily  confined  to 
the  house."  Held,  that  the  clause,  in  the 
case  of  a  person  taking  treatment  for  tuber- 
culosis, meant  confined  to  any  part  of  the 
bouse,  either  inside  or  upon  the  porches  at- 
tached to  It  on  the  outside.  Dulany  v.  Fi- 
deUty  ft  Casualty  Co.  of  New  York,  66  AU. 
614,  617,  106  Md.  17. 

A  health  Indemnity  policy  provided  for 
payment  for  the  number  of  consecutive  days 
after  the  first  week  that  insured  was  neces- 
sarily and  continuously  confined  within  the 
house  and  regularly  visited  by  a  physician  by 
reason  of  illness  contracted  after  the  policy 
had  been  in  force  for  30  days.  Plaintiff  was 
taken  ill  in  a  hotel  while  in  Florida,  where 
he  was  treated  by  a  physician,  and,  after  get- 
ting somewhat  better,  was  transported  in  a 
Pullman  car  to  his  home,  where  it  was  de- 
termined that  it  was  necessary  for  him  to 
undergo  an  operation  by  surgeons  in  a  near- 
by dty.  He  was  operated  upon,  attended  by 
them  dally  by  being  taken  to  them  in  a  car- 
riage from  his  hotel  near  by  and  occasional- 
ly walking  to  them  when  able,  and  on  being 
returned  to  his  home  w^as  yet  under  the 
treatment  of  physicians  and  confined  to  his 
house,  except  occasionally  when  he  sat  on 
the  porch,  and  was  once  driven  to  his  place 
of  business  without  taking  any  part  in  busi- 
ness matters.  At  another  time  he  was  taken 
to  the  physicians'  office,  and  with  these  ex- 
ceptions he  was  |n  the  house  and  much  of 
the  time  in  bed.  Held,  that  the  policy  did 
not  require  that  plaintiff  should  be  literally 
confined  within  the  walls  of  his  house  all 
the  time,  and  that  he  was  necessarily  and 
continuously  confined  within  the  house  with- 
in the  terms  of  the  policy.  Ramsey  v.  Gener- 
al Accident,  Fire  &  Life  Ins.  Co.,  142  S.  W. 
763.  160  Mo.  App.  236. 

NECESSARII.Y  INCI^VDED 

To  be  "necessarily  included"  in  the  of- 
fense charged,  the  lesser  offense  must  not 
only  be  part  of  the  greater  in  fact,  but  it 
must  be  embraced  within  the  legal  definition 
of  the  greater  as  a  part  thereof.  People  v. 
Kerrick,  77  Pac.  711,  712,  144  Cal.  46. 


Code  Cr.  Proc.  f  444,  provides  that  on 
an  indictment  for  crime  consisting  of  differ- 
ent degrees  the  jury  may  find  defendant  not 
guilty  of  the  crime  charged  in  the  indict- 
ment, and  guilty  of  any  degree  inferior 
thereto,  or  of  an  attempt  to  commit  the 
crime.  Section  445  provides  that  in  all  other 
cases  defendant  may  be  found  guilty  of  any 
crime  the  commission  of  which  is  necessarily 
included  in  that  with  which  he  is  charged 
in  the  indictment.  Penal  Law  (Consol.  Laws, 
c.  40)  i  404,  provides  that  a  person  who  with 
intent  to  commit  a  crime  therein  breaks  and 
enters  a  building,  etc.,  is  guilty  of  burglary 
in  the  third  degree.  Section  405  provides 
that  a  person  who,  under  circumstances  or 
in  a  manner  not  amounting  to  a  burglary, 
enters  a  building  or  any  part  thereof,  with 
intent  to  commit  a  felony,  or  a  larceny  or 
any  malicious  mischief,  is  guilty  of  a  misde- 
meanor. Held,  that  the  words  "necessarily 
included"  in  said  section  445  should  not  be 
so  construed  as  to  require  that  the  lesser  of- 
fense for  which  a  conviction  may  be  had 
must  be  so  included  in  the  statutory  defini- 
tion of  the  crime  for  which  defendant  is  in- 
dicted, but  it  suffices  that  the  acts  constitut- 
ing the  lesser  crime  be  charged  In  the  Indict- 
ment and  duly  proven,  and  hence  one  charg- 
ed with  burglary  In  the  third  degree  may  be 
convicted  of  an  unlawful  entry  with  Intent  to 
commit  a  larceny,  where  the  indictment 
charges  the  commission  of  all  the  acts  neces- 
sary to  establish  the  latter  crime.  People  v. 
Miller,  128  N.  Y.  S.  549,  550,  143  App.  Dlv. 
251. 

NECESSARILY  INC1TBBED 

Code  Civ.  Proc.  {  1033,  allowing  recovery 
of  disbursements  "necessarily"  incurred  in 
the  action,  does  not  make  the  premium  paid 
a  surety  company  for  a  replevin  bond,  pro- 
cured pendente  lite  by  a  plaintiff  ultimately 
successful,  a  proper  item  of  costs;  it  not  be- 
ing a  necessity  to  plaintiff's  cause  of  action 
that  he  take  Into  possession  the  property 
pending  the  action,  but  a  privilege  granted  on 
filing  the  bond,  and  the  filing  of  the  bond  by 
a  surety  company  likewise  being  a  privilege, 
and  not  a  necessity.  Williams  v.  Atchison. 
T.  &  S.  F.  Ry.  Co.,  103  Pac.  885,  156  Cal.  140, 
134  Am.  St.  Rep.  117, 19  Ann.  Cas.  1260. 

NECESSARY 

See  Proper  and  Necessary. 

The  word  "necessary"  must  be  consider- 
ed In  the  connection  In  which  it  is  used,  as  it 
is  a  word  susceptible  of  various  meanings. 
It  may  import  absolute  physical  necessity  or 
inevitability,  or  it  may  import  that  which 
is  only  convenient,  useful,  appropriate,  suit- 
able, proper,  or  conductive  to  the  end  sought. 
RexToth  V.  Holloway,  90  N.  B.  87,  45  Ind. 
App.  36. 

Though  plaintiff  in  an  employe's  person- 
al injury  action  alleged  in  his  complaint  that 
it  was  "necessary"  for  him  to  do  his  work  in 
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a  particular  way,  it  was  not  error  to  refuse 
to  instruct  that  he  was  bound  to  proye  that 
allegation,  and  to  instruct,  in  lieu  thereof, 
that  it  was  not  essential  that  plaintiff  was 
absolutely  required  to  do  his  work  in  that 
way  if  the  method  he  adopted  was  custom- 
arily pursued  and  was  a  reasonably  safe 
method;  it  not  appearing  that  plaintiff  in- 
tended to  use  the  term  ''necessary"  in  its  re- 
stricted sense  as  meaning  indispensable.  Kll- 
leen  v.  Barnes-King  Development  Co.,  127 
Pac.  89,  03,  46  Mont.  212;  State  v.  Marron 
(N.  M.)  128  Pac.  485,  491. 

The  word  "necessary"  has  no  fixed  mean- 
ing or  character  peculiar  to  itself.  It  is  flex- 
ible and  relative.  It  is  an  adjective  express- 
ing degrees,  and  may  express  mere  conven- 
ience or  that  which  is  indispensable  or  an  ab- 
solute physical  necessity.  It  may  mean  some- 
thing which  in  the  accomplishment  of  a  given 
object  cannot  be  dispensed  with,  or  it  may 
mean  something  reasonably  useful  and  prop- 
er, and  of  greater  or  lesser  benefit  or  conven- 
ience, and  its  force  and  meaning  must  be  de- 
termhied  with  relation  to  the  particular  ob- 
ject sought,  and  is  a  relative  and  compara- 
tive term,  depending  upon  its  application  to 
the  object  sought,  the  character  of  and  rea- 
sons for  the  convenience  as  public  or  pri- 
vate, and  its  adaptation  to  the  public  needs 
or  public  convenience,  and  especially  is  this 
true  where  it  is  based  upon  a  condition  or 
state  of  affairs  in  which  the  public  are  di- 
rectly interested,  and  as  to  which  a  public 
duty  is  imposed  upon  a  public  instrumentaf- 
ity,  as  a  railroad.  Chicago,  I.  &  L.  Ry.  Co. 
v.  Baugh,  94  N.  E.  571,  573,  175  Ind.  419. 

The  word  "necessary"  is  a  somewhat 
elastic  term,  and  according  to  Webster's  Dic- 
tionary may  mean  such  as  nmst  be;  imix)s- 
sible  to  be  otherwise;  not  to  be  avoided;  in- 
evitable; or,  according  to  Bouvier's  T^w 
Diet.,  it  may  mean  that  one  thing  is  conven- 
ient, or  useful,  or  essential  to  another.  In 
an  action  against  a  railroad  company  to  re- 
cover for  the  death  of  employes  of  a  contrac- 
tor, the  court  instructed  the  Jury  that  if  it 
was  contemplated  in  the  construction  con- 
tract that  the  workmen  should  use  the  tracks 
in  going  to  and  from  their  work,  or  that  such 
use  was  practically  necessary,  such  use  of 
the  track  did  not  constitute  the  employes 
trespassers  or  mere  licensees,  but  they  were 
there  by  the  invitation  of  the  company.  It 
is  plain  from  the  context  that  in  the  instruc- 
tion under  consideration  the  word  "necessa- 
ry*' was  used  in  its  primary  sense  as  given 
in  Webster's  Dictionary,  especially  as  the 
court  in  another  instruction  said:  "If,  on  the 
contrary,  the  Jury  believe  from  the  evidence 
that  such  use  was  neither  contemplated  nor 
ne<>essary,  as  aforesaid,  then  the  mere  use  of 
said  tract,  by  said  employes,  even  with  the 
company's  knowledge,  whether  for  the  sake 
of  convenience  or  otherwise,  constitutes  them 
mere  licensees,  and  as  such  the  defendant 
owed  them  the  same  duty  as  to  trespassers." 


Norfolk  &  W.  B.  Co.  v.  Denny's  Adm'r,  66  S. 
B.  821,  328, 106  Va.  388. 

"To  have  been  ^necessary/  the  adminia- 
tration  of  chloroform  must  have  'such  as 
would  be;  that  cannot  be  otherwise;'  or  (2) 
'such  that  it  cannot  be  disregarded  or  omit- 
ted; indispensable,  requisite,  essential,  need- 
ful, required.' "  Mella  v.  Northern  S.  S.  Co., 
ie2  Fed.  499,  511  (quoting  and  adopting  Gent 
Diet). 

The  word  "necessary,"  as  used  in  Rev. 
St  1898,  c.  48,  providing  for  the  taxation  of 
railroads  according  to  gross  profits,  and  sec- 
tion 1038,  subd.  14,  declaring  that  all  the 
track,  right  of 'way,  depot  grounds,  and 
buildings,  machine  shops,  rolling  stock,  and 
all  other  property  necessarily  used  In  oper- 
ating any  railroad,  shall  be  exempt  from 
taxation  for  any  purpose,  except  special  as- 
sessments for  local  improvements,  means 
neither  inevitable  nor  merely  convenient  or 
profitable,  but  refers  to  a  stage  of  utility  or 
materially  to  the  general  business  of  a  com- 
mon carrier  less  than  the  first  and  greater 
than  the  latter  of  such  expressions.  Chica- 
go, St.  P.,  M.  &  O.  R.  Ck>.  V.  Douglas  County, 
99  N.  W.  1030,  1031,  122  Wis.  273. 

The  word  "necessary,"  in  St  1898,  i 
4075,  giving  the  privilege  of  secrecy  to  all 
information,  required  by  a  physician  from 
patient  in  attending  the  latter  professionally, 
necessary  to  enable  prescription  for  such 
patient,  will  not  receive  any  technical  or  un- 
duly restricted  meaning,  and  the  testimonT 
and  opinion  of  a  decedent's  attending  physi- 
cian as  to  her  mental  capacity,  based  entire- 
ly on  information  derived  trom  her  state- 
ments or  the  physician's  observation  wliile 
treating  her  professionally,  and  for  the  pur- 
pose of  such  treatment,  are  properly  exclud- 
ed in  a  proceeding  contesting  the  probate 
of  decedent's  will.  In  re  Hunts  Will,  100  N. 
W.  874,  87d,  122  Wis.  460  {citing  In  re 
Bruendl's  Will,  78  N.  W.  169,  102  Wis.  45). 

"When  it  comes  to  determining  what  is 
'necessary*  for  the  conduct  of  the  business 
and  transaction  of  the  affairs  for  which  a 
corporation  has  been  chartered,  it  must,  of 
course,  be  understood  that  what  is  meant  is 
a  due  and  profitable  prosecution  of  its  law- 
ful purposes;  that  the  'necessitsr'  contem- 
plated is  a  relative  one  having  reference  to 
economy,  convenience,  efllciency,  and  success: 
and  that  some  latitude  is  to  be  allowed  to 
the  discretion  of  the  corporation  itself  in 
deciding  what,  from  time  to  time,  is  or  is 
not,  in  that  sense,  necessary."  Folk  t.  State 
Capital  Savings  ft  Loan  Ass'n,  63  AtL  lOlS, 
1016,  214  Pa.  529. 

The  term  "necessary  or  in  use  in  the 
proper  operation,"  in  Comp.  Laws  1897.  { 
6277,  providing  that  specified  railroad  taxes 
shall  be  in  lieu  of  other  taxes,  except  sti<* 
real  estate  as  Is  owned  and  can  be  conveyed 
by  such  corporations,  and  not  actually  occu- 
pied in  the  exercise  of  its  franchises,  and  not 
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^necessary  or  In  use  in  the  proper  opezatton" 
of  Its  road.  Includes  land  owned  by  a  rail- 
road but  in  the  possession  of  private  indi- 
viduals and  used  exclusively  by  them  in 
their  individual  business  for  wood  and  coal 
yards  and  sheds  and  storage  of  grain,  and 
such  property  is  taxable  as  other  real  estate. 
Grand  Rapids  &  I.  Ry.  Co.  v.  City  of  Grand 
Bapids,  100  N.  W.  1012,  1013,  187  Mich. 
587,  4  Ann.  Cas.  1196. 

As  <MiiLveaieii,t 

The  declaration  in  an  action  tos  inju- 
ries to  an  employ^  in  a  coal  mine  while 
placing  a  loaded  car  on  a  side  track  alleged 
that  it  became  ''necessary"  for  the  employ^ 
in  the  performance  of  his  duty  to  place  the 
car  on  the  side  track.  The  evidence  showed 
that  it  was  convenient,  and  tended  to  greats 
ly  facilitate  the  performance  of  the  work  to 
place  the  car  on  the  side  track,  which  was 
not  more  than  200  feet  from  where  it  was 
loaded,  instead  of  taking  it  from  one-fourth 
to  one-half  a  mile  distant.  Held,  that  the 
proof  sustained  the  allegation;  the  word 
"necessary"  not  meaning  indispensable,  un- 
avoidable, or  that  which  must  be,  but  mean- 
ing reasonably  conveni^it.  Brooks  v.  Chi- 
cago, W.  &  V.  Coal  Co.,  84  N.  B.  1028,  1031, 
2M  ni.  372. 

The  word  '"necessary,"  as  used  in  an 
agreement  permitting  the  construction  of  a 
switch  necessary  for  the  accommodation  of 
a  railway  company,  does  not  mean  absolutely 
requisite,  but  is  equivalent  to  the  words 
^'reasonably  convenient."  Reeser  v.  Phila- 
delphia &  R.  R.  Co.,  64  Atl.  376,  377,  215  Pa. 
136. 

The  word  "necessary,"  as  used  in  an 
allegation.  In  a  railroad  company's  com- 
plaint to  restrain  the  enforcement  of  an  or- 
der requiring  the  construction  of  a  connec- 
tion with  another  road,  that  all  the  land  it 
was  required  to  use  for  such  connection  was 
"necessary"  to  enable  it  to  handle  its  traflSc, 
meant  nothing  more  than  that  the  lands 
would  be  reasonably  convenient.  Pittsburgh, 
C,  C.  &  St.  L.  R.  Co.  V.  Railroad  Commission 
of  Indiana,  86  N.  E.  328,  334,  171  Ind.  189 
(citing  5  Words  and  Phrases,  p.  4705). 

As  ezpedlent  or  appropriate 

In  determining  what  is  reasonably  nec- 
essary in  making  a  public  improvement,  and 
what  the  authorities  In  charge  are  therefore 
empowered  to  do,  the  word  "necessary"  does 
not  mean  indispensable,  but  includes  what- 
ever is  appropriate  to  render  the  improve- 
ment efTective.  Meriwether  v.  Board  of  Di- 
rectors of  8t.  Francis  Levee  District,  165 
Fed.  317.  319,  91  C.  C.  A.  285. 

The  word  "necessary,"  as  used  in  Rev. 
St  c  34,  §  26,  making  it  the  duty  of  the 
county  board  of  each  county  to  provide  a 
suitable  courthouse  when  "necessary"  and 
the  finances  of  the  county  will  justify  it,  "is 
iH>t  to  be  interpreted  as  referring  to  such 
measures  as  are  absolutely  and  indispensably 


aeceasaiy,  but  aa  including  all  appropriate 
means  whidi  are  conducive  or  are  adapted 
to  the  end  to  be  accomplished,  and  which  in 
the  judgment  of  the  board  will  most  advan- 
tageously effect  it"  Colea  County  v.  Ooeh- 
ring,  70  N.  E.  610,  617,  209  IlL  142. 

As  IatoItIiis  dlaeretioai 

The  words  "when  necessary,"  as  used  in 
a  statute,  making  it  the  duty  of  the  court, 
whether  requested  or  not,  to  instruct  the  jury 
on  all  questions  of  law  necessary  for  their  in- 
formation, which  instructien  shall  include, 
whenever  necessary,  the  subject  of  good  char- 
acter, do  not  mean  that  it  is  discretionary 
with  the  court  as  to  including,  in  its  instruc- 
tions, good  character,  when  there  is  evidence 
upon  which  to  base  the  instruction.  The  prov- 
ince of  the  court  is  to  guide  the  jury  by  prop- 
er instructions  upon  the  facts  in  proof  and 
not  to  consider  the  necessity  of  an  instruc- 
tion which  practically,  if  that  rule  should  be 
adopted,  would  ];)ermit  the  court  to  determine 
whether  the  facts  in  proof  would  have  any 
effect  upon  the  conclusion  to  be  reached,  and 
the  court  must  instruct  on  good  character 
whenever  there  is  testimony  as  to  good  char- 
acter in  evidence.  State  v.  Anslinger,  71  S. 
W.  1041,  1043,  171  Mo.  600. 

As  siAterial  or  relerukt 
Code  Civ.  Proc.  §  885,  making  it  a  prereq- 
uisite to  the  granting  of  an  order  for  the 
appointment  of  a  referee  to  take  depositions 
of  the  officers  of  a  corporation  that  the  affi- 
davit show  that  it  is  "necessary"  for  use  on 
a  motion,  etc.,  requires  that  it  shall  appear 
first  that  the  person  sought  to  be  examined 
can,  and  if  compelled  will,  swear  to  the  facts 
desired,  and  that  the  facts  to  which  he  can 
swear  are  relevant  to  the  proceeding.  Cal- 
vet-Rogniat  v.  Mercantile  Trust  Co.,  93  N. 
Y.  Supp.  241,  248,  46  Misc.  Rep.  20. 

In  Code  Civ.  Proc.  f  870  et  seq.,  and  gen- 
eral rule  of  practice  82,  requiring,  for  the 
examination  of  an  adverse  party  before  trial, 
a  showing  by  affidavit  that  the  testimony  is 
material  and  necessary,  the  words  "material" 
and  "necessary"  are  not  used  synoi^ymously, 
even  if  the  word  "necessary"  does  not  mean 
indispensable  to  the  making  of  an  issue. 
Koplin  V.  Hoe,  108  N.  Y.  Supp.  602,  603,  128 
App.  Div.  827. 

In  Code  Supp.  1907,  f  3060al4,  provid- 
ing that,  where  a  negotiable  instrument  Is 
wanting  in  any  "material  particular,"  the 
person  in  possession  has  prima  facie  author- 
ity to  complete  it  by  filling  up  the  blank 
therein,  etc.,  the  word  "material"  was  not 
used  as  synonymous  with  "necessary,"  so  as 
to  restrict  the  right  to  filling  in  an  omission 
essential  to  the  completion  of  a  negotiable 
Instrument,  but  Included  all  omitted  matter 
usually  found  in  such  instruments,  and  where 
a  negotiable  note  was  delivered  to  the  payee 
complete,  except  for  the  filling  of  a  blank 
left  for  the  place  of  payment,  the  payee 
had  prima  facie  authority,  before  indorsing 
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it  to  a  bona  ifide'  holder  for  value  before  ma- 
turity, to  fill  the  blank  so  as  to  make  the 
note  payable  at  a  place  other  than  that 
where  the  maker  resided.  Johnston  y.  Hoov- 
er, 117  N.  W.  277,  278,  139  Iowa,  143. 

A«  probable,  usual,  and  ordinary 

In  prosecutions  for  homicide,  in  diarg- 
ing  as  to  the  presumption  that  persons  in- 
tend the  ordinary  results  of  their  acts,  the 
words  "necessary,"  "probable,"  "usual,"  and 
"ordinary"  are  substantially  synonymous. 
Beauregard  v.  State,  131  N.  W.  347,  861,  146 
Wis.  280. 

As  reasonably  necessary 

The  phrase  "necessary  ballast,"  as  used 
in  a  contract  for  necessary  ballast  for  a  trac- 
tion company's  tracks,  means  the  ballast  rea- 
sonably necessary  to  complete  the  road  for 
the  purposes  for  which  it  was  built,  and  the 
contract  is  not  void  for  want  of  mutuality 
of  obligation,  where  the  necessary  amount 
can  be  determined  from  the  testimony  of  ex- 
perts. Blue  Grass  Traction  Co.  v.  Hedges 
&  Adair,  104  S.  W.  370,  372,  139  Ky.  358. 

NECBSSABT  (In  Eminent  Domain) 
As  convenient 

The  word  **necessary,"  as  used  in  a  stat- 
ute authorizing  the  taking  of  land  necessary 
for  canals,  does  not  mean  absolute  and  indis- 
pensable, or  that,  without  the  use  of  the  land 
in  the  given  case,  the  work  could  not  possibly 
go  on.  That  would  be  the  same  as  extreme 
necessity.  The  Legislature  used  the  word  in 
a  more  reasonable  and  popular  sense.  It  is 
sufficient  that  the  land  used  and  the  materi- 
als taken  from  it  are  needful  and  conducive 
to  the  object  and  more  convenient  in  the  ap- 
plication and  less  valuable,  and  the  use  of 
them  less  injurious  to  the  owner  than  any 
that  might  readily  be  selected.  There  mu£(t, 
from  the  reason  of  the  thing  and  the  nature 
of  the  case,  be  great  latitude  of  discretion  in 
the  selection  of  land  and  the  materials.  Un- 
der Canal  Law  (Laws  1894,  p.  635,  c.  338)  | 
70,  providing  that  the  superintendent  of  pub- 
lic works  may  take  any  lands,  the  appropri- 
ation of  which,  for  the  use  of  canals  and  the 
works  connected  therewith,  shall  in  his  judg- 
ment be  necessary,  section  71  (page  636)  au- 
thorizing a  permanent  appropriation,  and 
section  72  (page  636)  authorizing  a  temporary 
appropriation,  the  determination  as  to  neces- 
sity of  appropriation,  which  need  not  be  an 
absolute  necessity,  and  as  to  whether  a  per- 
manent appropriation  of  the  lands  be  neces- 
sary or  whether  a  permanent  easement  or  a 
temporary  use  of  the  lands  will  be  sufficient, 
is  for  such  superintendent  acting  in  good 
faith  and  with  sound  discretion.  People  v. 
Fisher,  83  N.  E.  482,  485,  190  N.  Y.  468  (quot- 
ing Jerome  v.  Ross  [N.  Y.]  7  Johns.  Ch.  315, 
339,  11  Am.  Dec,  484). 

As  indispensable 

The  word  "necessary,"  as  used  in  the 
rule  that  a  party  having  the  right  of  con- 


demning private  property  for  public  puipoaei 
can  only  condemn  such  amount  thereof  as  is 
"necessary,"  is  not  meant  to  be  used  in  the 
sense  of  indispensable.  Necessity  for  public 
use  is  not  such  an  imperative  necessity  that 
would  render  the  contract  of  a  railroad,  for 
instance,  impossible  without  the  amount  of 
land  in  question.  Piedmont  Cotton  Mills  r. 
Georgia  Ry.  &  Electric  Co.,  62  S.  E.  62,  55, 
131  6a.  129  (citing  15  Cyc.  p.  633). 

Evidence  that  the  tracks  proposed  to  be 
located  over  and  across  the  streets  sought  to 
be  appropriated  are  necessary  in  the  use  and 
operation  of  the  switching  yards  of  the  rail- 
road company  does  not  authorize  a  trial 
court  to  find  that  such  tracks  are  necessary 
within  Rev.  St  {  3283,  authorizing  the  rail- 
road company  to  appropriate  so  much  of  any 
street  as  may  be  necessary  for  the  purposes 
of  its  road.  Village  of  Rockport  v.  Cleve- 
!  land,  C,  G.  &  St  L.  Ry.  Co.,  97  N.  E.  133, 136. 
85  Ohio  St  73. 

As  reasonably  neeessaxy 

The  word  **necessary,"  in  acts  involving 
the  right  of  eminent  domain,  does  not  mean 
"absolutely  necessary  or  indispensable,"  but 
''reasonably  necessary/'  to  secure  the  end  io 
view.  Sayre  v.  City  of  Orange  (N.  J.)  67  AtL 
933. 

"Necessary  accommodations,'*  to  matDtaio 
which  a  carrier  can  condemn  lands,  are  sucb 
as  are  reasonably  suitable  and  useful,  and 
are  not  limited  to  those  which  are  absolntely 
necessary.  Chicago,  1.  ft  L.  Ry.  Co.  v.  Baugh. 
94  N.  E.  571,  573,  175  Ind.  419. 

As  used  In  Rev.  Codes,  i  7334,  proridlog 
that,  before  property  can  be  taken  by  emi- 
nent domain,  it  must  appear  that  the  use  is 
authorized  by  law,  and  that  the  taking  is  noc- 
essary  to  such  use,  the  term  "necessary"  doej 
not  Import  absolute  necessityi  but  only  such 
as  may  be  characterized  as  reasonable,  in 
view  of  the  purpose  to  which  the  property 
sought  to  be  condemned  is  to  be  devoted  and 
the  benefits  to  accrue  therefrom  to  the  pub- 
lic. Northern  Pac.  Ry.  Co.  v.  McAdow,  121 
Pac.  473,  474,  44  Mont  547. 

The  word  "necessary,"  as  used  iu  Bal- 
linger's  Ann.  Codes  &  St  |  4335,  providlas 
that  a  corporation  formed  for  the  construc- 
tion of  a  railroad  shall  have  power  to  cross 
or  join  its  railway  with  any  other  railway 
before  constructed,  and  that,  if  the  two  cor- 
porations  cannot  agree  as  to  the  amouut  ot 
compensation,  it  may  be  ascertained  iu  tbe 
manner  provided  by  law  for  the  taking  <rf 
lands  necessary  for  the  construction  of  its 
road,  does  not  mean  an  absolute  "necesisity,'* 
or  that  there  shall  be  no  other  place  for  die 
location  of  the  road,  but  means  a  reasonable 
necessity,  depending  upon  the  circumstances 
of  the  particular  case.  State  ex  rel.  Keat 
Lumber  Co.  v.  Superior  Court  of  King  Coud- 
J  ty,  90  Pac.  663.  665,  46  Wash.  516. 
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The  word  ''necesBity*'  in  Code  1904,  { 
1038,  as  amended  by  Acts  1908,  c.  349,  au- 
thorizUig  any  dty  or  town  to  acquire  land 
necessary  for  the  acquisition  and  operation 
of  waterworks  and  other  public  utilities,  but 
no  property  shall  be  condemned,  unless  the 
necessity  therefor  shall  be  shown  to  exist, 
does  not  mean  absolutely  necessary,  but  rea- 
sonably necessary  for  the  greatest  benefit  to 
the  public  with  the  least  inconveulenc*e  and 
expense.  Milder  y.  Town  of  Pulaski,  75  S.  E. 
767,  768,  114  Va.  85. 

NECESSARY  AND  PROPER 

The  words  "necessary  and  proper,"  as 
iLsed  in  .the  provision  of  the  federal  OonstitU' 
tion  declaring  that  Congress  shall  have  pow- 
er to  pass  all  laNvs  which  are  ''necessary  and 
proper*'  for  carrying  into  execution  the  pow- 
er to  regulate  commerce  between  the  states, 
etc.,  do  not  imply  the  employment  of  only 
sach  means  as  are  absolutely  necessary  to 
effect  the  object  sought,  but  include  as  well 
all  the  means  which  in  the  judgment  of  Con- 
gress may  be  proper  to  carry  out  the  power 
so  granted.  United  States  v.  Hoke,  187  Fed. 
992,  994. 

The  allegation  in  an  information  that 
the  board  of  county  commissioners  did  not 
make  "necessary  and  proper'*  rules  and  regu- 
lations to  prevent  the  outbreak  and  spread 
of  contagious  and  infectious  diseases  \s  not  a 
sufficient  allegation  that  no  rules  or  regula- 
tions in  regard  thereto  had  been  made.  Cor- 
ker V.  Pence,  85  Pac.  388,  391,  12  Idaho,  152. 

KECESSABT  BRIDGE 

Code  1907,  |  5766,  provides  that  the  court 
of  county  commissioners  shall  have  general 
supervision  of  the  public  roads  within  the 
county,  and  may  establish  new  roads  and 
change  or  discontinue  old  ones,  and  shall 
have  power  to  n[iaintain  public  roads,  bridg- 
es, and  ferries,  so  as  to  render  travel  safe. 
Section  3024  confers  on  such  court  the  same 
powers  over  bridges  as  it  has  over  public 
roads.  Section  3025  provides  that  whenever 
a  bridge  on  the  line  between  two  counties  is 
necessary,  and  the  work  is  too  great  to  be 
done  by  the  overseers,  the  same  must  be  built 
at  the  joint  expense  of  such  counties.  Held, 
that  the  court  of  county  commissioners  of 
one  county  cannot  without  the  concurrence  of 
the  court  of  another  county  make  the  latter 
county  liable  for  the  expense  of  erecting  a 
bridge  on  the  line  of  the  two  counties,  for  a 
bridge,  becomes  necessary  within  the  mean- 
ing of  this  act  only  when  it  has  been  declared 
so  by  the  concurring  judgment  of  the  commis- 
sioners' courts  of  both  counties.  Pickens 
County  V.  Greene  County,  54  South.  998,  999, 
171  Ala.  «377. 

NECESSARY   CHANGES 

The  word  '^necessary,"  as  used  in  a  con- 
tract allowing  the  state  to  make  necessary 
changes  In  the  plaos  and  specifications  for  | 


a  canal  improvement,  should  not  be  con- 
strued as  meaning  indispensably  requisite, 
and  the  construction  of  the  clause  in  which 
it  occurs  is  not  to  be  limited  -to  the  particu- 
lar contract  in  which  the  clause  is  found,  as 
the  contract  is  for  only  a  portion  of  an  entire 
improvement  and  must  be  construed  in  the 
light  of  the  whole  work,  and  it  may  be  con- 
strued as  meaning  reasonably  necessary,  and 
the  changes  provided  for  as  being  those  need- 
ful, requisite,  or  desirable,  but  not  extrava- 
gant or  wasteful  of  public  funds,  or  made 
without  the  exercise  of  sound  discretion,  or 
arbitrary  or  such  as  substantially  changed 
the  nature  of  the  cost  of  the  work.  What 
changes  are  necessary  in  the  contract  is  a 
question  for  the  courts.  Ferguson  Con- 
tracting Go.  V.  State,  126  N.  Y.  Supp.  808, 
811,  70  Misc.  Rep.  472. 

A  contract  for  the  construction  of  a  sec- 
tion of  the  state  barge  canal,  including  a 
lock,  reserved  to  the  state  the  right  to  make 
deductions  from  the  work,  or  such  changes  in 
the  plans  as  might  be  necessary,  and  that  the 
contractor  should  make  no  claim  for  any 
loss  of  profits  resulting  from  any  change  so 
made,  and  stated  that  the  contractor  had  sat- 
isfied himself  by  investigation  as  to  the  con- 
ditions affecting  the  work,  and  that  he  would 
make  no  claim  against  the  state  because  of 
estimates  and  representations  by  any  agent  of 
the  state,  and  that  the  contract  should  not 
be  Invalidated  by  any  changes  so  made. 
Held,  that  the  provision  for  changes  neces- 
sarily implied  reasonable  necessity  therefor, 
and  where,  by  reason  of  the  underlying  char- 
acter of  the  earth,  it  became  impossible  to 
construct  the  lock  on  the  section  covered  by 
the  contract,  and  the  state  for  that  reason 
eliminated  the  construction  thereof  within  the 
section,  such  change  did  not  constitute  a 
breach  of  the  contract  by  the  state  nor  en- 
title the  contractor  to  recover  profits  lost  by 
reason  thereof.  Kinser  Const.  Oo.  v«  State, 
97  N.  B.  871,  874,  204  N.  Y.  381. 

NECESSARY   CHARGES 

All    other    Necessary    charges,   see  All 
Other. 

A  vote  of  a  town  required  the  selectmen  to 
insert  in  any  franchise  granted  a  street  rail- 
way company  certain  conditions  enumerated 
as  to  the  rails  to  be  laid,  and  the  portion  of 
the  street  to  be  paved,  and  required  the  com- 
pany to  employ  resident  laborers  at  uniform 
wages,  and  that  there  should  be  but  one  fare 
of  five  cents  to  any  point  in  another  town. 
A  second  vote  provided  for  a  committee  to 
confer  with  the  selectmen,  or  independently 
attend  and  represent  the  town  on  all  ques- 
tions of  franchises,  etc.,  to  be  granted  to  any 
street  railway  company,  which  committee 
was  authorized  to  employ  counsel,  and  a 
third  vote  instructed  the  treasurer  to  bor- 
row $300  to  carry  the  second  vote  Into  efl^ect 
Held,  that  the  three  votes  must  be  construed 
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as  a  whole,  and  as  in  several  of  the  condi- 
tions, the  town  had  no  corporate  Interest,  the 
scheme  as  a  whole  did  not  constitute  a  "nec- 
essary charge,"  within  Rey.  Laws,  c.  25,  § 
15,  authorizing  town  officers  to  appropriate 
money  for  necessary  charges  arising  in  the 
town.  Flood  ▼.  Leahy,  66  N.  B.  787,  183 
Mass.  232. 

NECESSARY  CONCLUSION 

The  word  ^'necessary,"  as  used  in  an  in- 
struction that  negligence  must  be  based  on 
and  be  a  reasonable,  logical,  and  necessary 
conclusion  from  the  facts  and  circumstances 
shown  by  the  evidence,  meant  beyond  the  pos- 
sibility of  a  doubt,  and  therefore  rendered 
the  instruction  erroneous.  Dakan  y.  G.  W. 
Chase  &  Son  Mercantile  Co.,  04  S.  W.  944,  951, 
197  Mo.  238. 

NECESSARY    COST    OF   PRESERVING 
ESTATE  OF  BANKRUPT 

The  claim  of  a  landlord  for  rent  of  prem- 
ises occupied  by  the  receiver  and  trustee  of 
a  bankrupt  is  entitled  to  rank  as  a  preferred 
claim  under  Bankr.  Act  July  1,  1898,  c  541, 
I  64b  (1),  30  Stat.  563,  as  a  necessary  cost 
of  preserving  the  estate.  The  trustee's  com- 
missions rank  under  subdivision  3  as  a  cost 
of  administration.  An  allowance  made  to  the 
attorney  for  the  trustee  for  services  ordina- 
rily falls  within  the  same  subdivision,  al- 
though, when  such  services  were  necessary 
to  preserve  the  estate,  such  claim  may  be 
classified  under  subdivision  1.  In  re  Grlgnard 
Lithographing  Co.,  158  Fed.  557,  558. 

NECESSARY  DIUOENCE 

"Necessary  diligence**  is  that  degree  of 
diligence  which  men,  ordinarily  engaged  in 
and  acquainted  with  a  particular  kind  of 
business,  would  use  in  their  own  affairs. 
Sanderson  v.  Brown,  57  Me.  308,  312. 


NECESSARY  DISRURSEMENTS 

Under  C!ode  Civ.  Proc.  t  1866,  providing 
that  "a  party  to  whom  costs  are  awarded  in 
an  action  is  entitled  to  include  in  his  bill 
of  costs  'necessary  disbursements'  as  follows: 
♦  •  •  The  legal  fees  paid  stenographers 
for  per  diem  or  for  copies;  *  •  •  the 
reasonable  expense  in  making  transcript  for 
the  Supreme  Court" — ^the  fact  that  copies  of 
the  testimony  were  ordered  during  the  trial 
and  prior  to  a  final  decision,  being  paid  for 
by  the  parties  obtaining  them,  did  not  pre- 
vent a  recovery  of  the  amount  paid  for  them 
within  the  limitation  fixed  by  statute;  such 
copies  being  necessary  to  secure  a  review  of 
the  case.  Montana  Ore  Purchasing  Co.  v. 
Boston  &  Montana  Consol.  Copi^er  &  Silver 
Min.  Co.,  84  Pac-  706,  707,  33  Mont.  400. 

If  a  witness  can  recover  compensation 
from  the  litigant  who  procured  his  attend- 
ance, the  sum  so  paid  would  undoubtedly  be 
a  "necessary  cost  or  disbursement"  in  the 
action.     Anderson  y.  Ferguson-Bach  Sheep 


Co.,  86  Pac.  41,  42,  12  Idaho,  418,  10  Ann. 
Cas.  395. 

NECESSARY  EASEICENT 

The  term  ''necessary,*'  used  to  describe 
the  easement  which  may  be  established  by 
an  implied  reservation  where  there  has  been 
a  unity  of  i)ossession  and  a  subsequent  sale 
of  a  portion  of  the  land  over  which  the  ease- 
ment is  claimed,  means  there  can  be  no  other 
reasonable  mode  of  enjoying  .the  dominant 
tenement  without  the  easement ;  there  should 
be  an  element  of  absolute  necessity.  Cherry 
V.  Brizzolara,  116  S.  W.  668,  671,  89  Ark. 
309,  21  L.  R.  A.  (N.  S.)  508  (dting  Crosland 
y.  Rogers,  10  S.  E.  874,  82  S.  U  130). 

NECESSARY  EXPENSES 

Any  and  all  necessary  exp^ises,  see  Any. 
Other  necessary  exi)euse8,  see  Other. 

Of  administrator 

Under  Code  Civ.  Proc  |  2730,  provid- 
ing that  an  administrator  may  be  allowed 
such  necessary  expenses  actually  defrayed 
by  him  as  appears  just  and  reasonable,  a 
litigation  can  be  treated  as  "necessary"  only 
when  it  has  been  prosecuted,  not  only  In 
good  faith,  but  also  in  the  exercise  of  a 
reasonable  Judgment  In  re  Hufs  Estate. 
115  N.  Y.  Supp.  984.  989,  62  Misc.  Rep.  600 
(citing  Matter  of  Huntley,  35  N.  Y.  Sui)p. 
113,  13  Misc.  Rep.  375;  Matter  of  Stanton. 
84  N.  Y.  Supp.  46,  41  Misc.  Rep.  278;  St. 
John  y.  McKee  [N.  Y.]  2  Dem.  Sur.  236 ;  Es- 
tate of  Peyster,  6  N.  Y.  St  Rep.  334). 

Of  bnildlns  aad  loaa  associatioa 

The  acquisition  of  a  place  or  home  by  t 
building  and  loan  association  for  the  con- 
duct of  its  business  is  a  "necessary  expense.** 
within  Ky.  St  1903,  |  863,  making  proyislon 
for  the  allowance  of  necessary  and  proper 
expenses  from  moneys  accumulated.  Home 
Sayings  Funds  Co.  Bldg.  Ass'n  y.  Driyer,  112 
S.  W.  864,  866,  129  Ky.  764. 

Of  oity 

Famishing  light  and  water  for  public 
purposes  is  a  ^'necessary  purpose,*'  and  the 
cost  thereof  is  a  "necessary  expense"  of  mu- 
nicipalities  furnishing  the  same.  Wadsworth 
y.  City  of  Concord,  45  S.  E.  94a  950, 133  N.  C. 
587. 

The  construction » of  water  and  electric 
light  plants  is  a  necessary  exp^ise,  within 
Const  art  7,  |  7,  proyidlng  that  no  municipal 
corporation  shall  contract  any  debt»  except 
for  the  ''necessary  expenses"  thereoiC»  unless 
by  yote  of  the  majority  of  the  yoters  th^ein, 
and  the  indebtedness  therefor  need  not  be 
approyed  by  popular  yote;  but  under  Code, 
II  3800,  3821,  authorizing  municipal  corpora- 
tions to  leyy  taxes,  and  proyidlng  that  their 
debts  shall  be  paid  only  by  taxation,  they 
haye  power  to  contract  and  proyide  for  pay- 
ment for  such  improyements,  In  the  absence 
of  a  charter  proyislon  forbidding  them  to  do 
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60.  Fawcett  v.  Town  of  Mt  Airy,  40  S.  E. 
1029,  1030,  134  N.  C.  125,  68  L.  R.  A.  870, 
101  Am.  St.  Rep.  825. 

The  protection  of  a  town  from  fire  and 
disease  by  providing  water  and  sewerage  is  a 
"necessary  expense,"  within  the  meaning  of 
Const  art.  7,  S  7,  and  Revlsal  1905,  {  2974, 
providing  that  no  municipal  corporation  shall 
contract  any  debt,  pledge  its  faith,  or  loan 
its  credit,  nor  shall  any  tax  be  levied  or  col- 
lected by  any  officers  of  the  same  except 
for  the  necessary  expenses  thereof,  unless  by 
a  vote  of  the  majority  of  the  qualified  votere 
therein,  and,  therefore  a  vote  of  the  people 
is  not  required  to  render  bonds  Issued  to  pro- 
vide waterworks  and  a  sewerage  system  val- 
id, in  the  absence  of  statutory  restrictions  en- 
acted under  Const  art  8,  f  4,  making  It  the 
duty  of  the  Legislature  to  restrict  the  power 
of  cities  to  tax,  borrow  money,  contract  debts, 
or  loan  their  credit  Underwood  v.  Town  of 
Asheboro,  68  S.  E.  147,  152  N.  C.  041. 

The  expense  of  maintaining  the  streets 
of  a  town  In  a  proper  manner  Is  a  **neces- 
sary  expense,"  within  Const,  art  7,  f  7,  for- 
bidding a  municipality  to  contract  a  debt,  etc., 
except  for  a  necessary  expense,  without  a 
popular  vote.  Town  of  HendersonviUe  v.  Jor- 
dan, 63  S.  E.  167,  168,  150  N.  C.  85. 

In  the  absence  of  any  legislative  restric- 
tion 00  taxation  and  the  contracting  of  debts, 
there  is  no  objection  to  the  Issuance  of 
bonds  for  the  necessary  expenses  of  a  town, 
wlthont  a  popular  vote  authorizing  the  same; 
and  bonds  Issued  by  a  town,  for  the  pur- 
pose of  extending  and  enlarging  its  water 
and  sewerage  system  and  making  street  im- 
provements, fall  within  the  class  of  "neces- 
sary expenses."  Town  of  Murphy  v.  C.  A. 
Webb  &  Co.,  72  S.  E.  460,  461,  156  N.  0.  402. 

Working  the  roads  is  a  "necessary  ex- 
pense," within  Const  art  7,  |  7,  forbidding 
the  levy  of  any  tax  by  municipal  corpora- 
tions except  for  the  necessary  expenses  there- 
of unless  by  a  vote  of  the  majority  of  the 
qualified  voters.  Crocker  v.  Moore,  53  S.  E. 
229,  230,  140  N.  C.  420. 

Of  oondenuiAtion  prooeedlnc* 

The  use  of  automobiles  by  conmiissloners 
of  appraisal  in  condemnation  proceedings 
is  not  a  "necessary  expense"  or  "necessary 
traveling  expense,"  which  under  Laws  1905, 
c.  725,  §  5,  and  chapter  724,  §  32,  is  to  be  al- 
lowed them,  there  being  railroads,  on  which 
many  trains  run,  going  very  near  all  parts 
of  the  lands,  and  livery  teams  being  acce»* 
sible;  the  statute  contemplating  the  ordi- 
nary method  of  travel.  In  re  Bensel,  124 
N.  Y.  Supp.  716,  723. 

Of  diatriet  aitomej 

County  Law  (Consol.  Laws  1909,  c.  11)  | 
240,  subd.  1,  provides  that  the  expenses  nec- 
essarily Incurred  by  the  district  attorney  in 
criminal  actions  or  proceedings  arising  in 
his  own  county  are  a  county  charge.     Held 


to  Invest  a  district  attorney  with  much  dis- 
cretion in  determining  what  expenses  are 
necessary;  the  term  "necessary  expenses" 
being  a  flexible  one,  to  be  applied  in  the  dis- 
trict attorney's  discretion,  depending  on  the 
circumstances  of  each  particular  case.  Peo- 
ple ex  rel.  Koetteritz  v.  Board  of  Sup'rs  of 
Herkimer  County,  132  N.  Y.  Supp.  808,  810, 
148  App.  Div.  302. 

Of  ezeention  of  will 

On  ^appeal  from  the  decree  of  a  probate 
court  proving  a  will,  the  executor  named  in 
the  will  may,  if  acting  In  good  faith,  prose- 
cute the  probate  in  the  appellate  court  at 
the  expense  of  the  estate,  and  the  reason- 
able expenses  Incurred  by  him  in  so  doing, 
are  "necessary  expenses  Incident  to  admin- 
istration."   Hazard  v.  Engs,  14  H.  I.  5,  9. 

Of  ffiuirdiaii 

A  judgment  against  the  ward  for  costs  is 
not  a  liability  of  the  guardian  ad  litem,  and 
payment  thereof  by  tiim  is  not,  under  ordi- 
nary drcumstances,  to  be  recognized  as  a 
n^^cessary  expenditure.  In  re  McNaughton's 
Will,  118  N.  W.  997,  1006,  138  Wis.  179. 

Of  sohoola 

Graded  school  districts  are  pub^c  quasi 
corporations  within  the  term  "municipal  cor- 
poration," as  used  in  Const,  art  7,  §  7,  pro- 
hibiting any  city,  town,  or  other  municipal 
corporation  from  contracting  debts  except 
for  necessary  expenses,  unless  by  vote  of  the 
qualified  voters:  so  that  a  graded  school 
district  could  not  issue  bonds  to  erect  a 
school  building  unless  their  Issue  was  ap- 
proved by  a  majority  of  the  qualified  voters ; 
the  erection  of  a  school  building  not  being  a 
"necessary  expense"  within  section  7.  Ellis 
V.  Trustees  of  Graded  School  of  Oxford,  72 
S.  E.  2,  3,  156  N.  C.  10 

Of  sHeriff 

The  sum  allowed  a  sheriff  for  "neces- 
sary exi)enses,"  under  the  statute,  covers 
reasonable  help  and  expenses  in  transporting 
and  delivering  convicts  and  lunatics  to  the 
penitentiary  and  asylum.  Lenhart  v.  Cam- 
bria County.  64  Ati.  876,  216  Pa.  25. 

Of  state 

Under  Const  art.  5,  ({  30,  31,  requiring 
the  general  appropriation  bill  to  embrace 
nothing  but  appropriations  for  the  "ordi- 
nary" expenses  of  government,  and  prohibit- 
ing the  appropriation  of  money  except  in 
specified  cases,  among  which  is  Included  de- 
fraying the  "necessary"  expenses  of  govern- 
ment, unless  by  a  two-thirds  vote  of  the  Leg- 
islature, extraordinary  expenses  may  be  "nec- 
essary," and  may  be  authorized  by  a  ma- 
jority vote.  State  v.  Moore,  88  S.  W.  881, 
883,  76  Ark.  197,  70  L.  K.  A.  671. 

HECESSART  FOOD 

Rev.  St  1909,  §  4492,  provides  that  if 
any  father  without  lawful  excuse  neglects  to 
provide  sudi  infant  with  "necessary"  food. 
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etc.,  he  shall  be  panUhed.  Defendant  and 
his  wife  separated,  the  wife  going  to  her 
father's  house,  taking  with  her  one  child  of 
the  marriage,  and  another  was  born  at  the 
house  of  the  wife's  father,  and  both  the  chil- 
dren were  there  supplied  with  all  necessary 
food,  etc.  Defendant  after  the  separation 
contributed  nothing  to  their  support  Held, 
that  "necessary"  food,  clothing,  and  lodging, 
as  used  in  the  statute,  is  food,  etc.,  which  the 
infant  actually  needed  at  the  time ;  and  that 
as  the  infant  children  were  receiving  neces- 
sary food,  etc.,  defendant  was  not  guilty. 
State  V.  Thornton,  134  S.  W.  519,  520,  232 
Mo.  298,  32  li.  R.  A.  (N.  S.)  841. 

NECESSARY  FOR  THE  JOURNEY 

See  Money  Necessary  for  the  Journey. 

NECESSARY  FURNITURE 

The  words  "necessary  furniture,"  as  used 
in  Illinois  Administration  Act,  §  74  (Starr  & 
C.  Ann.  St  1896,  c.  3,  par.  74),  allowing  the 
widow  certain  articles  of  property,  such  as 
bedsteads,  bedding,  and  household  and  kitdi- 
en  furniture,  necessary  for  herself  and  fam- 
ily, must  be  construed  with  reference  to  the 
circumstances  and  mode  of  life  of  the  par- 
ties, and  mean  the  ordinary  and  appropriate 
furniture  for  such  homesteads.  Gillett  v. 
Gillett,  69  N.  £.  942,  945,  207  lU.  136  (quot- 
ing Strawn  v.  Strawn,  63  III.  263). 

NECESSARY  IMPUCATION 

Plain  implication  synonymous,  see  Plain 
Implication. 

By  ''necessary  implication"  as  used  In 
the  rule  that  it  is  possible  for  a  testator  to 
dispose  of  property  by  necessary  implication 
from  his  will,  taken  as  a  whole,  is  meant  so 
strong  a  probability  of  intention  that  an  in- 
tention (!ontrary  to  that  which  is  imputed  to 
the  testator  cannot  be  supposed.  Coberly  v. 
Earle,  54  S.  E.  336,  339,  60  W.  Va.  295  (cit- 
ing Bartlett  v.  Patton,  10  S.  E.  21,  33  W.  Va. 
71,  5  L.  R.  A.  523;  Graham  v.  Graham,  23 
W.  Va.  36,  48  Am.  Rep.  364 ;  Beard  v.  Beard, 
22  W.  Va.  130;  Irwin  v.  Zane,  15  W.  Va. 
646). 
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'Necessary  implication"  means,  not  nat- 
ural necessity,  but  so  strong  a  probability 
of  an  Intention  that  an  intention  contrary  to 
that  which  is  imputed  to  the  testator  cannot 
be  imposed-  Galloway  v.  Durham,  81  S.  W. 
6.59,  fIGO,  118  Ky.  544,  111  Am.  St.  Rep.  300 
(quoting  1  Ves.  &  B.  468). 

''Necessary  implication,'*  in  cases  on  the 
construction  of  instruments,  means,  not  nat- 
ural necessity,  but  so  strong  a  probability  of 
intention  that  an  intention  contrary  to  that 
which  \b  imputed  cannot  be  supposed.  Tutr 
tie  V.  Woolworth,  77  Ati.  684,  686,  74  N.  J. 
Eq.  310. 

The  phrases  "plain  implication"  and 
"necessary  implication"  have  exactly  the 
same  meaning,  when  used  in  reference  to  the 


construction  of  deeds.  By  these  is  not  meant 
a  physical  necessity,  but  a  logical  necessity. 
Where  a  clause  is  enlarged  In  its  effect  be- 
yond the  import  of  the  words  used  on  tbe 
theory  of  an  intent  established  by  an  Impli- 
cation, it  must  be  necessary  to  so  enlarge  It 
in  order  to  give  effect  to  the  plain  and  ex- 
press provisions  of  other  clauses,  or  the  prob- 
ability of  intent  must  be  so  strong  that  the 
contrary  thereof  cannot  be  supposed.  Grif- 
fin V.  Fairmont  Coal  Co.,  53  S.  E.  24,  65.  S9 
W.  Va.  480,  2  L.  R.  A.  (N.  S.)  1U5. 

H£CESSART  INDSBTEDKESS 

The  word  "necessary,"  as  used  in  tte 
Constitution  and  laws  of  Montana,  provid- 
ing for  the  extension  of  the  constltntioiMl 
limit  of  municipal  indebtedness  when  snob 
increase  is  "necessary"  to  construct  a  sewer- 
age system  or  procure  a  supply  of  water,  on 
ratification  by  a  vote  of  the  taxpayers,  de- 
fines the  condition  of  affairs  which  requires 
the  additional  indebtedness.  The  conditton 
must  be  such  as  to  create  the  necessity.  If 
a  municipality  is  not  indebted  in  any  amount 
at  all,  or  if  it  has  the  necessary  funds  in  its 
treasury,  no  additional  indebtedness  can  be 
incurred;  nor  can  it  be  said  that  any  ne- 
cessity has  arisen  demanding  it  A  dty  could 
only  avail  itself  of  the  privilege  of  extension 
when  the  financial  condition  of  the  city  re- 
quired a  resort  to  it,  and  could  not  arbltn- 
rily  declare  a  debt  to  be  in  the  extended  lim- 
it when  the  city  was  not  indebted  to  the  con- 
stituaonal  limit  Butler  v.  Andrus,  90  Pac. 
785,  786,  35  Mont  575. 

NEOESSABT  IK JtJBY 

"The  ^necessary  injury*  resulting  to  a 
parent  from  the  negligent  killing  of  his  minor 
child,  within  the  meaning  of  the  damage  act 
(Rev.  St  1899,  §  2866),  consists  in  the  loss 
of  services  of  the  deceased  during  minority, 
the  cost  of  nursing,  surgical  and  medical  at- 
tendance, and  appropriate  funeral  expenses.** 
Coleman  v.  Hlmmelberger-Harrisou  Land  ft 
Lumber  Co.,  79  S.  W.  981,  987,  105  Mo.  App. 
254  (quoting  and  adopting  definition  In  Rains 
V.  St.  Louis,  L  M.  &  S.  Ry.  Co.,  71  Mo.  164. 
86  Am.  Rep.  459). 

The  term  "necessary  injury,"  as  used  In 
Rev.  St  1899,  |  2866.  relating  to  damages  In 
death  actions,  authorizing  damages  not  ex- 
ceeding 9^5,000,  as  may  be  deoned  flair  and 
just  with  reference  to  the  **neceeBary  injtiry* 
resulting  to  the  surviving  parties,  etc.,  does 
not  Include  more  than  pecuniary  injury. 
Brunke  v.  Missouri  &  K.  T^ephone  Cc  87 
S.  W.  84,  85,  112  Mo.  App.  623. 

Under  Rev.  St  1890,  {  2865,  anthorblng 
an  action  for  the  death  of  a  person  caused  by 
wrongful  act,  etc.,  and  section  2806,  providing 
that  the  jury  may  give  such  damages  as  tbex 
may  deem  fair  and  just  with  reference  *^ 
the  necessary  injuries  resulting  from**  sock 
death,  the  measure  of  dame^es  in  an  action 
by  a  parent  for  the  wrongful  death  of  Us 
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ZDlnor  son  does  Dot  Include  loss  of  comfort 
and  society  of  the  son;  the  words  **nece6- 
sary  Injury**  meaning  "pecuniary  injury,*' 
and  confining  damages  to  property  loss. 
Marshall  y.  Consolidated  Jack  Mines  Co.,  95 

5.  W.  972,  973,  119  Mo.  App.  270. 

HECESSART  LITIOA'nON 

Litigation  to  determine  doubtful  ques- 
tions as  to  the  liability  of  transferees  for  the 
Inheritance  tax,  and  delays  occasioned  there- 
by, is  "necessary  litigation  or  other  unavoid- 
able delay,**  within  Laws  1903,  p.  69,  c.  44,  { 

6,  providing  that  in  such  case  the  penalty  of 
10  per  cent,  interest  for  nonpayment  of  the 
tax  shall  not  be  imposed.  State  v.  Pahst,  121 
N.  W.  351,  361,  139  Wis.  561. 

HEOESSART  PARTIES 

See  Not  a  Necessary  Party. 

Persons  who  not  only  have  an  Interest 
in  the  controversy,  but  an  interest  of  such  a 
nature  that  a  final  decree  cannot  be  made 
without  afFecting  that  interest,  or  leaving  the 
controversy  in  such  a  condition  that  its  final 
determination  may  be  wholly  inconsistent 
with  equity  and  good  conscience,  are  "nec- 
essary parties."  Disbrow  v.  Creamery  Pack- 
age Mfg.  Co.,  115  N.  W.  751,  752,  104  Minn. 
17;   Perkins  v.  Hendryx,  149  Fed.  626,  528. 

The  words  **necesMiry'*  and  "indispensa- 
ble** have  sometimes  been  considered  syiiony- 
Dious,  and  parties  in  equity  have  been  classi- 
fied as  "nec<jssary  parties**  and  "proper  par- 
ties." Railroad  Commission  of  Georgia  v. 
i'ahuer  Hardware  Co.,  53  S.  E.  193,  195,  124 
<;a.  633. 

A  distinction  has  been  recognized  be- 
tween necessary  and  indispensable  parties,  to 
ascertain  whether  some  of  those,  who  under 
the  established  rules  of  equity  pleading  and 
practice  were  deemed  necessary,  may  not, 
nnder  such  rules,  be  dispensed  with  as  par- 
ties, that  equitable  relief  in  a  given  case  may 
not  wholly  falL  Mathieeon  y.  Graven,  164 
Fed.  471,  476. 

"'Necessary  parties,*  when  the  term  is 
accurately  used,  are  those  without  whom  no 
decree  at  all  can  be  effectively  made  deter- 
mining the  principal  issues  in  the  cause.*' 
Leonard  v.  Pierce,  75  N.  B.  318,  315,  182  N. 
Y.  431,  1  li.  R.  A.  (N.  S.)  lei  (quoting  and 
adopting  definition  in  Pomeroy's  Remedies  ft 
Remedial  Rights,  I  829). 

All  persons  who  are  interested  in  the 
subject-matter  of  a  suit,  and  who  will  be 
affected  by  the  results  thereof,  are  "necewa- 
ry  parties.**  Sweeney  v.  Foster,  71  S.  E. 
648,  550,  112  Ya.  499.  Such  as  beneficiaries 
and  trustees.  Mitau  v.  Roddan,  84  Pac.  145, 
147, 149  CaL  1,  6  L.  R.  A.  (N.  S.)  275;  Benton 
V.  Benton,  115  Pac.  535,  586,  84  Kan.  691.  Or 
the  owners  in  proceedings  to  condemn  land. 
Kansas  City  Intemrban  Ry.  Co.  v.  Davis,  95 
S.  W.  881,  884,  197  Mo.  669,  114  Am.  St.  Rep. 
790.   Or  tbe  persons  in  whom  the  title  vested 


on  the  death  of  the  grantee  in  a  deed  suogat 
to  be  set  aside  for  fraud.  Hagan  v.  McDer- 
mott,  115  N.  W.  188,  140,  184  Wis.  490.  But 
not  an  agent  to  whom  a  deed  absolute  in 
form  was  executed  as  security  for  a  debt  to 
the  principal  In  re  Russeirs  Estate,  84 
Pac  155,  156,  148  Cal.  768. 
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'Necessary  parties**  are  all  those  who 
have  an  interest  in  the  subject  and  object  of 
the  action,  and  all  persons  against  whom 
relief  must  be  obtained  to  aocomplish  the 
object  of  tbe  suit.  McLean  v.  Farmers*  High- 
line  Canal  ft  Reservoir  Co.,  98  Pac.  16,  19, 
44  Colo.  184. 
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Parties  in  equity  are:  (1)  Formal  par- 
ties. (2)  Persons  having  an  interest  in  the 
controversy,  and  who  ought  to  be  made  par- 
ties in  order  that  the  court  may  act  on  that 
role  which  requires  it  to  decide  on,  and  final- 
ly determine,  the  entire  controversy,  and  do 
complete  justice,  .by  adjusting  all  the  rights 
involved  in  it.  These  persons  are  commonly 
termed  'necessary  parties*;  but  If  their  inter- 
ests are  separable  from  those  of  the  parties 
before  the  court,  so  that  the  court  can  pro- 
ceed to  a  decree,  and  do  complete  and  final 
justice,  without  affecting  other  persons  not 
before  the  court,  the  latter  are  not  indis- 
pensable parties.  (8)  Persons  who  not  only 
have  an  interest  in  the  controversy  but 
an  interest  of  such  a  nature  that  a  final 
decree  cannot  be  made  without  either  affect- 
ing that  interest,  or  leaving  the  controversy 
in  such  a  condition  that  its  final  termination 
may  be  wholly  inconsistent  with  equity  and 
good  conscience.**  'The  relation  of  an  in- 
dispensable party  to  the  suit  must  be  such 
that  no  decree  can  be  entered  in  the  case 
which  will  do  justice  between  the  parties  ac- 
tually before  the  court,  without  injuriously 
affecting  the  rights  of  such  absent  party.'* 
United  States  v.  Allen,  179  Fed.  13,  21,  103 
C.  C.  A.  1  (quoting  and  adopting  definition 
in  Shields  v.  Barrow,  17  How.  [58  U.  S.]  130, 
139, 15  L.  Ed.  158 ;  Waterman  v.  Canal-Louisi- 
ana Bank  &  Trust  Co.,  30  Sup.  Ct  10,  215  U. 
S.  33,  49,  54  L.  Ed.  80). 

The  use  of  the  word  'Indispensable,*'  as 
distinguished  from  '^proper**  or  'liecessary," 
parties  is  stated  in  the  citation  of  a  case 
holding  that  an  indispensable  party  is  one 
whose  interest  in  the  subject-matter  of  the 
controversy  Is  such  that  a  final  decree  cannot 
be  rendered  between  the  other  parties  to  the 
suit  without  radically  and  injuriously  affect- 
ing his  interest,  or  without  leaving  the  con- 
troversy in  such  a  situation  that  its  final 
determination  may  be  inconsistent  with  equi- 
ty and  good  conscience.  Defendants  who 
were  joined  in  a  suit  in  a  state  court  to 
recover  an  Interest  in  lands  only  as  trustees 
holding  the  paramount  title  in  trust,  and 
whose  title  as  such  was  not  disputed,  held 
not  indispensable  parties,  whose  dtizenahip 
and  residence  in  the  same  state  as  com- 
plainant would  prevent  a  removal  of  the 
cause  by  the  other  defendants,  who  were  the 
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real  parties  in  Interest.  Lawrence  v.  South* 
em  Pac.  Co.,  165  Fed.  241,  243  (citing  Rogers 
V.  Penobscot  Mln.  Co.,  154  Fed.  606,  83  C. 
C.  A.  380). 

Proper  parties  distinsnislied 

Persons  legitimately  made  parties  to 
suits  in  equity  may  belong  to  tbree  classes: 
First,  proper  parties ;  second,  necessary  par- 
ties; and,  third,  indispensable  parties.  The 
phrases  "proper  parties,"  ''necessary  parties," 
and  'Indispensable  parties,"  in  their  techni- 
cal sense,  are  distinguishable  from  one  an- 
other; each  denoting  a  separate  and  inde- 
pendent class.  But  in  a  broader  sense  the 
first  is  the  most,  and  the  last  the  least,  com- 
prehensive class,  for  ''proper  parties"  may 
or  may  not  be  either  necessary  or  indispensa- 
ble, and  "necessary  imrtles''  may  or  may  not 
be  Indispensable.  In  the  same  broad  sense 
an  indispensable  party  is  both  a  necessary 
and  a  proper  party,  and,  though  a  necessary 
party  may  or  may  not  be  indispensable,  he 
is  nevertheless  a  proper  party.  The  dis- 
tinction between  a  necessary  and  an  in- 
dispensable party,  while  doing  violence  to 
the  P]nglish  language  in  its  usual  accepta- 
tion, has  been  recognized  for  the  purpose  of 
determining  the  question  whether  some  of 
those  who,  under  the  well-established  rules 
of  equity  pleading  and  practice,  were  deem- 
ed necessary  parties  may  not,  under  existing 
rules  governing  pleading  and  practice  in 
equity,  be  dispensed  with  as  parties  in  order 
that  equitable  relief  in  a  given  case  may  not 
wholly  falL  Mathleson  v.  Craven,  164  Fed. 
471,  475. 

"Necessary  parties"  to  a  suit  are  parties 
who  are  so  vitally  interested  in  the  subject- 
matter  that  a  valid  decree  could  not  be  ren- 
dered without  their  presence,  whether  there 
was  an  objection  to  a  failure  to  make  them 
parties  or  not;  but  where  they  are  only 
'^proper  parties,"  the  right  to  complain  that 
they  were  not  made  parties  may  be  waived 
by  delay.  Biggs  v.  Miller  (Tex.)  147  S.  W. 
632,  637. 

KECESSART  POLICE  ORDIKANCES 

City  and  Village  Act  (Kurd's  Rev.  St 
1903,  p.  201)  art  6,  i  1,  subds.  4,  9,  15,  20» 
41,  66,  78,  06,  empowering  cities  to  regulate 
trafflc  on  the  streets  and  sidewalks,  to  li- 
cense, tax,  regulate,  suppress,  and  prohibit 
peddlers,  to  make  all  regulations  which  may 
be  necessary  for  the  promotion  of  health,  and 
to  pass  all  ordinances  and  make  all  regula- 
tions necessary  to  carry  in^p  effect  the  pow- 
ers granted  to  such  cities,  etc.  Held,  that  by 
the  word  "necessary"  indispensable  was  not 
intended,  but  power  was  conferred  on  the 
city  to  pass  all  ordinances  which  would  be 
conducive  to  the  promotion  of  the  health, 
safety,  and  welfare  of  its  inhabitants,  which 
power  may  reasonably  be  held  to  include 
the  power  to  pass  an  ordinance  regulating 
in  a  reasonable  manner  the  handling  of  oils 
in  tank  wagons,  or  other  wagons  or  vehicles 


I  on  the  streets  of  the  city.    Spiegler  v.  dtj 
of  CJhicago,  74  N.  E.  718-721,  216  IlL  U4. 

NECESSABT  POWERS 
Of  eorporstloii 

The  power  given  to  a  railway  company 
to  do  all  acts  incidental  to  the  maintenauoe 
of  the  road  includes  the  right  to  lay  con- 
duits in  its  right  of  way  to  conduct  water 
to  its  buildings,  whether  the  right  of  way 
traverses  private  property  or  a  city  8treet, 
being  a  reasonably  "necessary"  incident  to 
the  maintenance  of  the  road.  Mayor,  etc, 
of  City  of  Canton  v.  Canton  Cotton  Ware- 
house Co.,  36  South.  266,  272,  84  Miss.  26S,  65 
L.  B.  A.  561, 105  Am.  St  Rep.  428. 

NE0ES8ART  PURPOSES 

Furnishing  light  and  water  for  public 
purposes  is  a  "necessary  purpose,"  and  the 
cost  thereof  is  a  ''necessary  expense^'  of  mo- 
nidpalities  furnishing  the  same.  Wadsworth 
V.  City  of  Ctoncord,  45  S.  B.  948,  950,  183  N. 
O.  687. 

NECESSARY  REPAIRS 

A  covenant  by  a  tenant  to  make  ''neoes- 
saty  repairs"  means  only  such  repairs  as 
the  tenant  finds  necessary  for  his  use  of  the 
premises,  and  does  not  require  him  to  put 
the  premises  in  better  condition  than  they 
were  at  the  beginning  of  the  tenancy.  Tina- 
ley  V.  Smith,  101  N.  Y.  Supp.  382,  385,  U5 
App.  Div.  708  (citing  and  constmlng  White 
V.  Albany  Ry.  [N.  Y.]  17  Hun,  98). 

The  words  ''necessary  r^alrs,"  In  an  o^ 
der  enjoining  county  officers  from  doing  road 
work  or  spending  money  under  a  certain 
resolution,  and  from  expending  money  after 
an  annual  levy  was  exhausted,  excepting  for 
the  making  of  necessary  repairs  to  roads, 
legally  designated  for  expenditure  of  money 
in  their  repair,  means  emergency  repairs  or 
such  repairs  on  roads  as  were  necessary  to 
make  travel  safe,  so  that  the  duty  of  the 
county  to  travelers  upon  its  highways  might 
still  be  discharged.  Webster  v.  Douglas  Co., 
77  N.  W.  885,  888,  102  Wis.  181,  72  Am.  SL 
Rep.  870. 

A  party  wall  agreement,  providing  that 
each  party  shall  contribute  equally  if  it  shall 
become  "necessary"  to  repair  and  rebuild, 
cannot  be  defeated  by  either  party  sayins 
it  is  not  necessary  to  repair  or  rebuild.  Mao- 
pal  V.  Jackson,  118  N.  Y.  Supp.  513,  517,  61 
Misc.  Rep.  407. 

To  Tessel 

Although  the  master  of  a  ship  in  a  fo^ 
eign  port  has  authority  to  procure  all  sup- 
plies and  repairs  "necessary*'  for  the  safety 
of  the  ship  and  the  due  performance  of  the 
voyage,  on  the  credit  of  the  owner,  he  must 
be  restricted  to  such  repairs  and  supplies  as 
are  in  a  Just  sense  necessary  for  the  sihip 
under  the  actual  circumstances  of  the  voyage, 
and  a  suit  against  the  owner  for  their  value 
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cannot  be  maintained  without  proof  that  sach 
repairs  and  aoppUes  were  necesaaiy*  Whit- 
ten  v.  Tisdale,  43  Me.  451,  452. 

IfSCESSABY  RISK 

Laws  1902,  p.  1750,  c.  600,  8  3,  providing 
that  an  employ^,  by  entering  on  or  contin- 
uing in  the  employer's  service,  shall  be  pre- 
sumed to  have  assented  to  the  necessary  risks 
of  the  employment,  such  risks  Including  those 
tnherent  in  the  nature  of  the  business,  after 
the  employer  has  exercised  due  care  for  the 
safety  of  employes,  and  complied  with  laws 
regulating  such  business,  distinguishes  be- 
tween "necessary  risk"  and  "obvious  risk," 
which  latter  may  be  due  to  the  master's  fail- 
nre  to  perform  his  duty.  Hurley  v.  Olcott, 
119  N.  Y.  Supp.  430,  435,  134  App.  Dlv.  631. 

The  New  York  statute  defining  "neces- 
sary risks"  as  those  "inherent  in  the  nature 
of  the  business,  which  remain  after  the  em- 
ployer has  exercised  due  care  in  providing 
for  the  safety  of  Ms  employes,"  is  but  dec- 
laratory of  the  common  law.  Logerto  v.  Cen- 
tral Bldg.  Co.,  108  N.  Y.  Supp.  604,  607,  123 
App.  Dlv.  840  (citing  Benzlng  v.  Stelnway, 
5  N.  E.  449,  101  N.  Y.  547).  See,  also,  O'Nell 
V.  Karr,  97  N.  Y.  Supp.  148, 150, 110  App.  Div. 
571:  Wynkoop  v.  Ludlow  Valve  Mfg.  Co.,  98 
N.  Y.  Supp.  1076,  1077, 112  App.  Div.  729. 

The  risk  of  injury  to  a  servant  who,  at 
the  suggestion  of  his  foreman,  thrust  his 
hand  into  a  wooden  box,  in  which  a  screw 
with  sharp  blades  was  rapidly  revolving,  in 
order  to  loosen  cement  in  a  chute  leading 
Into  the  box,  knowing  the  cement  was  liable 
to  fall  in  such  quantities  as  to  drive  his  arm 
against  the  screw,  was  not  a  "necessary  risk" 
of  the  business,  which  are  the  only  risks  that 
aD  employe  is  conclusively  presumed  not  to 
assume,  as  provided  by  Employers'  Liability 
Act  (Laws  1902,  p.  1750,  c.  600,  8  3).  Vaughn 
v.  Glens  Falls  Portland  Cement  Co.,  93  N.  Y. 
Supp.  9T9,  980,  105  App.  Dlv.  136. 

HECESSART  ROAD 

The  term  "necessary  plantation  roads," 
as  used  in  Code  1906,  g  4058,  requiring  their 
coDstmction  and  maintenance  by  railroads, 
means  roads  necessary  to  the  plantation  to 
which  they  are  annexed,  and,  while  an  occa- 
sional and  Isolated  use  of  the  crossing  by 
others  would  not  reUeve  the  company  from 
liability  to  maintain  it,  the  company  is  not 
bound  to  maintain  the  crossing  in  good  con- 
dition and  make  repairs  necessitated  by  con- 
stant heavy  driving,  done  by  others  than  the 
owner  with  his  consent.  Illinois  Cent.  R.  Co. 
V.  McGowan,  46  South.  55,  56,  92  Miss.  603; 
Bentley  v.  GavaUier,  46  South.  55,  56,  92 
Miss.  603. 

Where  a  proposed  raUroad,  only  12. miles 
in  length,  to  be  built  as  an  Independent  road, 
would  serve  only  a  small  locality,  would 
probably  not  earn  running  expenses,  and 
would  be  financially  disabled  from  the  start, 
a  finding  by  the  board  of  railroad  commission- 
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ers  that  it  was  ''necessary  and  convenient' 
was  erroneous.  People  ex  rel.  Potter  v. 
Board  of  Railroad  Com'rs  of  State  of  New 
York,  108  N.  Y.  Supp.  288,  289,  124  App.  Dlv. 
47. 

KECESSABT  SELF-DEFENSS    ' 

See  Self-Defense. 

NBCESSART  SITPPLIES 

Food  supplies  ordered  by  the  master  of 
a  fishing  schooner,  who  was  also  managing 
owner,  for  the  use  of  the  crew  on  a  fishing 
voyage,  under  the  usual  lay  contracts,  in  the 
absence  of  any  showing  of  bad  faith  on  his 
part,  wlU  be  presumed  to  be  supplies  "neces- 
sary*' for  the  employment  of  the  vessel,  with- 
in the  meaning  of  the  Maine  statute  giving 
a  lien  for  such  supplies,  and  the  court  will 
not  undertake  to  determine  that  certain  of 
the  articles  were  "luxuries"  for  which  the 
vessel  is  not  liable.  The  term  "luxuries"  is 
an  entirely  relative  term.  The  Mary  F.  Chis- 
holm,  138  Fed.  598,  600. 

Ky.  St  8  4426a,  subd.  9,  provides  that 
the  board  of  education  shall  lay  before  the 
fiscal  court  the  educational  needs  of  the 
county,  and  the  county  shall  levy  a  tax  for 
school  purposes,  not  exceeding  20  cents  on 
each  |100,  and  the  proceeds  of  the  tax  shall 
be  turned  over  to  the  county  superintendent, 
and  the  county  board  shall  expend  the  money 
for  certain  designated  purposes,  including 
the  purchase  of  "necessary  supplies"  and  the 
"extension  of  the  school  term"  In  the  sub- 
districts  ;  and  that  upon  petition  of  10  voters 
of  a  subdlstrict  the  board  of  education  shall 
submit  to  a  vote  the  question  whether  an  ad- 
ditional tax  shall  be  levied,  and  when  levied 
it  shall  be  the  duty  of  the  sheriff  to  collect 
it  and  hold  It,  subject  to  the  order  of  the 
county  board,  for  the  benefit  of  the  subdls- 
trict voting  such  tax.  Held,  that  such  ad- 
ditional tax  was  to  be  expended,  under  the 
order  of  the  board  of  education,  for  the  sole 
use  of  the  subdlstrict  levying  it,  and  for  the 
purposes  enumerated  in  the  statute,  and  the 
board  had  no  power  to  use  an  additional  tax 
levy  for  the  purpose  of  transporting  children 
to  and  from  school ;  such  purpose  not  being 
mentioned  in  the  statute  and  not  coming 
within  the  terms  "necessary  supplies"  or  "ex- 
tension of  school  term.*'  Shanklln  v.  Boyd, 
142  S.  W.  1041,  1042,  1043,  146  Ky.  460,  38 
L.  R.  A.  (N.  S.)  710. 

NECESSARY  TO  HOLD  MINIKO  OIiAIM 

Comp.  Laws,  §  231,  provides  that  certif- 
icates of  location  and  of  labor  and  improve- 
ments necessary  to  hold  claims  need  not  be 
sworn  to,  but  must  truly  state  the  required 
facts.  Held,  that  the  words  "necessary  to 
hold  claims*'  did  not  refer  to  "certificates  of 
location,"  but  only  to  the  words  "labor  and 
Improyements,"  which  referred  to  the  provi- 
sions of  the  federal  statutes  requiring  the 
exi)endlture  of  $100  annually  in  labor  or  im- 
provements in  order  to  hold  a  mining  claim 
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prior  to  the  issuance  of  patent.    Foid  ▼. 
Campbell,  82  Pac  206,  200,  29  Ney.  57a 

NECESSARY  TRAVEIiINO  EXPENSE 

The  use  of  automobiles  by  commissioners 
of  appraisal  in  condemnation  proceedings  is 
not  a  "necessary  expense"  or  "necessary  trav- 
eling expense,"  which  under  Laws  1905,  c. 
725,  i  5,  and  chapter  724,  t  32,  is  to  be  allow- 
ed them,  there  being  railroads,  on  which 
many  trains  run,  going  very  near  all  parts  of 
the  lands,  and  livery  teams  being  accessible; 
the  statute  contemplating  the  ordinary  meth- 
od of  traveL  In  re  Bensel,  124  N.  Y.  Supp. 
716,  723. 

NECESSARY  VEGETABLES 

The  term  "necessary,"  as  used  In  Code 
Olv.  Proc.  I  1390,  providing  that  all  "neces- 
sary vegetables"  actually  provided  for  family 
use  should  be  exempt  from  levy,  is  a  word 
of  qualification,  and  qualifies  the  extent  of 
the  exemption.  McCarthy  v.  McCabe,  115 
N.  Y.  Supp.  829,  832,  131  App.  Div.  396. 

NECESSARY  WAY 

See  Way  of  Necessity. 

NECESSITIES 

See  Actual  Necessities;  As  Their  Neces- 
sities Might  Require. 

Plumbers'  supplies  are  ''necessities"  of 
life  and  a  staple  commodity,  and  a  combina- 
tion controlling  such  supplies  to  the  extent 
that  it  either  does,  or  tends  to,  prevent  or 
restrain  competition  may  be  prohibited. 
Knight  ft  Jillson  Co.  v.  Miller,  87  N.  E.  823, 
832,  172  Ind.  27, 18  Ann.  Cas.  1146. 

NECESSITY 

See  Inevitable  Necessity;  Law  of  Neces- 
sity; Paramount  Necessity;  Public 
Necessity;   Way  of  Necessity. 

The  word  'Necessity,"  in  common  use, 
connotes  different  degrees  of  necessity.  It 
sometimes  means  indispensable;  at  others, 
needful,  requisite,  incidental,  or  conducive 
In  its  primary  sense,  it  signifies  a  thing 
or  act  without  which  some  other  thing  or  act 
cannot  be  done  or  exist  The  word  "neces- 
sary," as  applied  to  the  determination  of  an 
agent's  power  to  do  an  incidental  act,  should 
be  held  to  mean  an  act  or  measure  requisite 
to  enable  him  to  discharge  his  main  duty — 
something  more  urgently  required  than  is 
signified  by  the  words,  "appropriate,"  "suit- 
able," or  **expedient/"  St.  Louis  Gunning  Ad- 
vertising Co.  V.  Wanamaker  &  Brown,  90 
S.  W.  737,  743,  115  Mo.  App.  270. 

For  olass  leglslatioa 

By  "necessity,"  which  permits  legisda- 
tion  on  a  subject  to  be  divided  into  classes,  is 
meant  practical,  and  not  absolute,  necessity. 
Pepin  Tp.  V.  Sage,  129  Fed.  657,  665,  64  C. 
C.  A«  169  (citing  State  ex  rel.  Board  of  Court- 


house and  City  Hall  Com'rs  of  City  of  Min- 
neapolis and  County  of  Hennepin  y.  Cooler,  58 
N.  W.  153,  56  Minn.  551). 


For  ooadnot  of  Imslmwis  and 
tion  of  affairs  by  corporation 

"When  it  comes  to  determining  what  is 
'necessary'  for  the  conduct  of  the  business 
and  transaction  of  the  affairs  for  whldi 
a  corporation  has  been  chartered,  it  must, 
of  course,  be  understood  that  what  is  meant 
is  a  due  and  profitable  prosecution  of  its 
lawful  purposes ;  that  the  'necesstty*  contem- 
plated is  a  relative  one,  having  reference 
to  economy,  convenience,  efficiency,  and  suc- 
cess; and  that  some  latitude  is  to  be  allowed 
to  the  discretion  of  the  corporation  itself 
in  deciding  what«  from  time  to  time,  is  or  is 
not,  in  that  sense,  *necessary.' ••  Folk  ▼. 
State  Capital  Savings  &  Loan  Ass'n,  63  AtL 
1013,  1016,  214  Pa.  529. 

For  oasoment  to  enjoy  property 

Under  the  rule  that  all  continuous  and 
apparent  quasi  easements  as  are  reasonably 
necessary  to  the  enjoyment  of  the  properd^ 
granted  pass  to  the  grantee,  mere  inconven- 
ience will  not  constitute  such  necessity.  Tlie 
test  of  such  necessity  is  held  to  be  the  ques- 
tion whether  the  grantee  might  at  a  reason- 
able expense  procure  for  himself  an  enjoy- 
ment of  a  similar  easement  Two  persons^ 
owning  in  common  land  on  which  were  two 
houses,  partitioned  It  by  deed,  giving  each 
one  of  the  houses,  the  boundary  line  being  in 
an  alley  between  the  houses  and  providing 
that  the  alley  should  be  kept  open  for  the 
use  and  benefit  of  the  owners  of  the  lots,  for- 
ever,  but  making  no  mention  of  the  drain  and 
stairway  on  the  dividing  line.  Held  that,  it 
not  being  reasonably  necessary  that  either 
grantee  should  have  the  part  of  the  drain 
or  stairway  on  the  land  of  the  other  main- 
tained, no  easement  was  to  be  implied.  Gay- 
nor  V.  Bauer,  39  South.  749-751,  144  Ala. 
448,  3  L.  R  A.  (N.  S.)  1082  (citing  Tied.  Real 
Prop.  S  609;  Walker  v.  Clifford,  29  South. 
588,  128  Ala.  74,  86  Am.  St  Rep.  74;  Washb. 
Easem.  [4th  Ed.]  107). 


For  forwardii&K  sliipment  by 
rier 

Plaintiff  shipped  two  cars  of  phosphate 
rock  from  a  point  on  defendant's  railroad 
to  a  point  in  another  state,  the  rate  stated 
in  the  bills  of  lading  being  that  fixed  by  a 
Joint  schedule  filed  by  defendant  and  other 
connecting  carriers.  The  bills  of  lading,  &ow* 
ever,  contained  a  provision  that  the  carrier 
should  have  the  right  "in  case  of  necessity** 
to  forward  by  any  carrier,  and  that  in  such 
case  plaintiff  should  bear  the  additional  risk 
and  cost  Defendant  delivered  the  cars  at 
Cincinnati  to  a  railroad  wliich  was  not  a 
party  to  the  through  schedule,  and  plaintiff 
was  required  to  pay  a  substantially  higher 
rate.  Held,  that  the  fact  that  there  was  a 
congestion  of  traffic  at  Cincinnati  because 
of  which  the  connecting  carrier  refnaed  to 
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receive  tbe  cam  and  fhelr  retention  by  de- 
fendant would  have  brought  about  a  con- 
gestion and  blockade  of  Its  own  line  did  not 
create  a  ''necessity"  within  the  meaning  of 
tbe  bills  of  lading  which  authorized  defend- 
ant to  subject  plaintiff  to  the  increased  cost, 
being  due  to  insufficiency  of  equipment  on 
Its  own  part  and  that  of  its  connecting  car- 
rier. Dlckerson  v.  Louisville  ft  N.  B.  Co., 
187  Fed.   874,  879. 

For  pviTAte  way 

Cases  of  necessity,  contemplated  in  that 
provision  of  the  Constitution  which  declares 
tbat  *ln  cases  of  necessity'  private  ways  may 
be  granted  upon  just  compensation  first  be- 
ing paid,  do  not  arise  except  where  the  way 
sought  to  be  laid  out  la  absolutely  Indla- 
pensable  to  the  applicant  as  a  means  of 
reaching  his  property.  If  there  is  in  exist- 
ence a  way  suitable  for  all  the  purposes  for 
which  the  property  la  to  be  used,  a  "case  of 
necessity"  does  not  arise,  even  though  such 
way  may  be  less  convenient  than  the  one  pro- 
posed. Charleston  ft  W.  C.  Ry.  Co.  v.  Flem- 
iDg,  45  S.  E.  664,  666,  118  Oa.  690  (quoting 
and  adopting  Chattanooga,  R.  ft  S.  E.  Co. 
?.  Phllpot,  87  S.  BL  181,  112  Oa.  153). 

For  wmit  liy  Adminiatrator 

Where  an  administrator,  being  an  a^ 
torney,  finds  it  necessary  to  institute  a  suit 
In  behalf  of  the  estate  and  associates  another 
attorney  with  him,  and  he  and  the  other  at- 
torney jointly  render  professional  services  to 
the  estate,  the  administrator  Is  entitled  to  a 
credit  on  the  settlement  of  the  administration 
in  the  probate  court  to  the  extent  of  the  rea- 
sonable value  of  such  services.  Tyson,  J., 
In  a  dissenting  opinion,  said:  'The  'neces- 
sity* spoken  of  in  our  cases,  authorizing  an 
allowance  for  compensation  upon  proof  of  it 
for  professional  services  rendered  by  an 
administrator  In  a  case  like  this,  is  one  aris- 
ing out  of  the  duty  of  the  administrator  to 
enforce  the  collection  of  the  claim  by  suit, 
and  not  out  of  any  contract  he  may  make 
with  counsel  to  render  him  assistance  in  its 
Gollection.**  John  v.  Sharpe,  41  South.  636, 
^  148  Ala.  665. 

HEGESSITT  (Svmday  lAbor) 

The  term  "necessity,'*  as  employed  In  the 
Sunday  statutes,  is  not  an  absolute,  un- 
avoidable^ Idiysical  necessity,  but  rather  an 
economic  and  moral  necessity,  and  the  ne- 
cessity may  grow  out  of  or  be  Incident  to  a 
particular  trade  or  calling.  Lane  v.  State 
<Tex.)  150  S.  W.  687,  688  (quoting  5  Words 
and  Phrases,  p.  4729). 

By  the  word  "necessity,**  as  It  relates  to 
the  exemption  of  work  of  necessity  on  a  day 
when  work  is  forbidden,  we  are  not  to  un- 
derstand a  physical  and  absolute  necessity, 
but  a  moral  fitness  or  propriety  of  the  work 
done,  under  the  circumstances  of  each  par- 
ticular case.  State  ▼.  Lewis,  72  Pac.  121»  123, 
31  Wash.  51& 


The  word  **neces8lty"  In  Rev.  St  1809,  | 
2240,  prohibiting  labor  on  Sunday,  excepting 
works  of  necessity,  shotild  be  construed  rea- 
sonably and  neither  too  literally  nor  too 
liberally.  State  v.  Chicago,  B.  ft  Q.  R.  Co., 
143  S.  W.  785,  787,  239  Mo.  196. 


The  word  "necessity,**  in  Eirby's  Dig.  f 
2030,  making  it  unlawful  to  work  on  Sun- 
day except  to  perform  ''customary  household 
duties  of  dally  necessity,  comfort,  or  charity," 
does  not  mean  an  absolute  unavoidable  phy^- 
cal  necessity,  but  rather  an  economic  and 
moral  necessity.  Barefield  v.  State,  107  S. 
W.  893,  85  Ark.  134. 

The  sending  of  a  telegram  by  a  husband 
to  his  .wife,  notifying  her  that  he  would  not 
return  as  expected,  is  a  "work  of  necessity,*' 
within  Bums*  Ann.  St  1908,  8  2864,  prohibit- 
ing any  work  on  Sunday,  save  that  of  char- 
ity and  necessity.  Western  Union  Telegraph 
Co.  V.  Fulling,  96  N.  B.  967,  49  Ind.  App.  172. 

The  fact  that  In  gathering  a  crop  it  Is 
somewhat  lees  expensive  and  more  conven- 
ient to  work  seven  days  In  the  week,  rather 
than  six,  does  not  make  such  gathering  a 
••work  of  necessity,''  within  St  1904,  p.  477, 
c.  460,-  8  2,  making  it  h  criminal  offense  to 
do  any  manner  of  labor,  business,  or  work, 
except  works  of  necessity  and  charity,  on 
Sunday.  Commonwealth  v.  White,  77  N.  BL 
636,  687,  190  Mass.  578,  &  K  R.  A.  (N.  S.) 
320. 

Qen.  St  1902,  |  1369,  prohibits  any 
secular  business  or  labor  except  works  of  n^ 
cessity  or  mercy,  or  engaging  in  any  sport 
between  midnight  of  Saturday  and  mid- 
night of  Sunday.  Section  1870  makes  it  a 
penal  offense  to  be  present  at  any  concert  of 
music,  dancing,  or  other  public  diversion  on 
Sunday.  Held,  that  the  act  of  selling  tickets 
on  Sunday  to  a  moving  picture  show  to  be 
held  in  an  opera  house  on  that  day,  and 
thereby  promoting  attendance  at  a  place  of 
public  diversion,  where  It  was  unlawful  for 
any  one  to  be  present,  was  not  a  ''work  of 
necessity  or  mercy."  State  v.  Ryan,  69  Ati. 
536,  537,  80  Conn.  582. 

Pen.  Code  1895,  §  420,  has  made  it  legal 
to  operate  passenger  and  mall  trains  on  Sun- 
day. Therefore  any  work  necessary  to  the 
running  of  such  trains  Is  a  '*work  of  neces- 
sity," within  Pen.  Code  1895,  8  422,  prohibit- 
ing the  pursuing  of  business  or  work  on  the 
Lord's  day.  Kellam  v.  State,  67  8.  BL  688, 
7  Ga.  App.  576. 

Pen.  Code  1895,  |  420,  making  It  a  mis- 
demeanor to  run  freight  or  excursion  trains 
on  Sunday,  but  allowing  regular  trains  car- 
rying mall  or  passengers  to  run  on  that 
day,  is  an  expression  of  public  policy  as  to 
the  legality  of  running  the  excepted  trains  on 
Simday,  and  a  legislative  oonstrucLlon  that 
tlie  running  of  mall  and  passenger  trains  Is 
within  the  exception  to  section  422,  making  it 
a  misdemeanor  to  pursue  one's  business  on 
Sunday,  if  not  a  "work  of  necessity  or  char- 
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Ity."    Southern  Ry.  CJo.  v.  WalUs,  66  S.  E.  ( 
370,  372,  133  Ga.  553,  30  L.  R.  A.  (N.  S.)  401, 
18  Ann.  Gas.  67. 

Courts,  in  construing  the  term  "neces- 
sity" as  used  in  statutes  relating  to  the  stat- 
ute prohibiting  work  on  the  Sabbath  except- 
ing work  of  necessity,  is  given  a  liberal  rath- 
er than  a  literal  interpretation,  and  it  is 
''not  an  absolute,  unavoidable,  physical  neces- 
sity that  is  meant,  but  rather  an  economic 
and  moral  necessity."  Where  a  belt  in  a 
mill  employing  200  persons  broke  on  a  Satur- 
day through  an  tlnexpected  defect,  and  could 
not  be  repaired  that  day  because  gasoline 
could  not  be  procured  in  a  town  of  3,000 
inhabitants,  the  repairing  of  it  Sunday  mim- 
ing, without  which  the  mill  would  have  to 
be  shut  down  Monday,  as,  after  the  belt  was 
glued,  it  had  to  dry  18  hours  before  it  could 
be  used,  was  a  work  of  necessity,  within  the 
statute.  State  v.  Collett,  79  S.  W.  791,  792, 
72  Ark.  167,  64  L.  R.  A.  204  (quoting  Shipley 
v.  State,  32  S.  W.  489,  33  S.  W.  107,  61  Ark. 
216,  219). 

St.  1898,  f  4595,  provided  that  any  person 
who  shall  keep  open  his  shop,  warehouse,  or 
workhouse  on  Sunday,  or  shall  do  any  man- 
ner of  labor,  business,  or  work,  except  only 
works  of  necessity  and  charity,  should  be 
punished.  Held,  that  the  exception  of 
"works  of  necessity  and  charity"  related  to 
"labor,  business,  or  work"  only,  and  hence  it 
was  no  defense  to  a  prosecution  for  keeping 
open  a  shop,  warehouse,  or  workhouse  that 
it  was  done  for  necessity  or  charity.  Stark 
V.  Backus,  123  N.  W.  98,  101,  140  Wis.  557. 

Repatring  belt  in  mill 

Courts,  in  construing  the  term  "neces- 
sity" as  used  in  the  statutes  which  forbid 
work  and  labor  on  the  Sabbath,  have  general- 
ly given  it  a  liberal,  rather  than  a  literal, 
interpretation.  It  is  not  an  absolute,  un- 
avoidable, physical  necessity  that  is  meant, 
but  rather  an  economic  and  moral  necessity. 
Where  a  belt  in  a  mill  employing  200  persons 
broke  on  a  Saturday,  through  an  unexpected 
defect,  and  could  not  be  repaired  that  day, 
because  gasoUne  could  not  be  procured  in  a 
town  of  3,000  inhabitants,  the  repairing  of  it 
Sunday  morning,  without  which  the  mill 
would  have  Co  be  shut  down  Monday,  as, 
after  the  belt  was  glued,  it  had  to  dry  18 
hours  before  it  could  be  used,  was  a  "work 
of  necessity,"  within  the  exception  of  the 
law  against  Sabbath  breaking.  State  v.  Col- 
lett, 79  S.  W.  791,  792,  72  Ark.  169,  64  Lu  R. 
A.  204  (citing  Shipley  v.  State,  32  S.  W.  489, 
33  S,  W.  107,  61  Ark.  219). 

Keepins  barber  shop  open,  and  shavlns 

It  is  not  a  "work  of  necessity,"  within 
the  exception  to  the  Sunday  law,  for  a  bar- 
ber to  ply  his  usual  avocation  on  that  day 
by  cutting  the  hair  of  and  shaving  a  cus- 
tomer.   State  V.  Kuehuer  (Mo.)  110  S.  W.  605. 

The  shaving  of  a  customer  by  a  barber  Is 
worldly  labor  in  the  course  of  his  ordinary 


calling,  and  Is  not  a  "work  of  necessity,**  per- 
mitted by  Pen.  Code  1895,  f  422,  to  be  done 
on  the  Lord's  day.  McCain  v. 'State,  58  S.  E. 
550,  551,  2  Ga.  App.  389  (citing  State  T.  Fred- 
erick, 45  Ark.  347,  55  Am.  Rep.  55^. 

Sale  of  ice  or  fresh  nieat 

"Necessity"  is  an  elastic  term.  It  does 
not  mean  that  which  is  indispensable,  bat 
it  means  something  more  than  that  whidi  is 
merely  needful  or  desirable.  No  doubt  a 
thing  which  is  merely  needful  or  desirable 
to  the  residents  of  a  town  might  be  a  "neces- 
sity" to  the  residents  of  a  great  city.  So, 
also,  that  which  was  a  luxury  a  century  ago 
may  have  become  now  a  **nece88ity."  There 
is  always,  however,  a  tendency  to  daim  a^ 
customed  luxuries  as  necessities  falling  with- 
in the  exception  of  the  Sunday  law  as  to  work 
of  necessity.  The  obvious  intention  of  a  stat- 
ute making  it  an  offense  for  a  person  to  do 
work  on  Sunday,  unless  such  work  is  a  work 
of  "necessity,"  is  to  set  apart  one  day  for  rest 
from  ordinary  labor,  so  as  to  give  opportunity 
to  all  for  leisure  and  the  contemplation  of  the 
higher  things  of  life.  This  purpose  would 
be  defeated  if  the  courts  should  hold  every 
work  a  "necessity,"  the  interruption  of  whidi 
would  break  into  the  ordinary  habits  of  tbe 
community,  or  produce  a  degree  of  public  in- 
convenience or  discomfort  The  continuance 
on  Sunday  of  ordinary  sales  or  deliveries  of 
ice  or  fresh  meat  is  not  a  work  of  "neces- 
sity" in  a  town.  State  v.  James,  62  S.  £. 
214,  81  S.  C.  197,  18  L.  R.  A.  (N.  S.)  617, 128 
Am.  St  Rep.  902,  16  Ann«  Ca&  277. 

NECKTIES 

The  word  "neckties,"  In  Tariff  Act  July 
24,  1897,  8  1,  Schedule  I,  par.  314  (30  SUt 
178,  c.  11),  relating  to  articles  of  wearing  ap- 
parel of  every  description,  including  neckties 
not  specially  provided  for.  Is  not  a  term  of 
commercial  designation.  Goldenberg  Bros,  k 
Co.  V.  United  States,  124  Fed.  1003.  1004. 

NECKWEAR 

The  word  "neckwear,"  in  Tariff  Act  July 
24,  1897,  fi  1,  Schedule  I,  par.  314  00  SUt 
178,  c.  11),  relating  to  articles  of  wearing  ap- 
parel of  every  description,  including  neck- 
wear not  specially  provided  for,  is  not  a  term 
of  commercial  designation.  Goldenberg  Bros. 
&  Co.  y.  United  States,  124  Fed.  1003,  lOOi 

NEED 

See  If  Needed. 

The  word  "need,**  as  used  In  a  clause  In 
a  will  providing  that,  *'if  at  my  decease  any 
of  said  heirs  are  not  21  years  of  age,  I  win 
that  the  money  going  to  them  be  Invested  by 
the  trustees  in  good  dty  bonds  or  In  some 
good  savings  bank,  and  if  said  heirs  are  not 
in  need  of  the  money  it  shall  remain  invested 
until  they  become  of  age,"  imparts  something 
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different  from  mere  desire  for  the  payment  of 
a  spedfled  sum  at  a  specified  time.  The  main 
purpose  is  to  preserve  the  legacies  until  the 
beneficiaries  attain  majority,  and  adyance- 
ment  may  be  made  from  time  to  time  as  a 
sound  Judgment  and  wise  discretion  may  dic- 
tate, in  the  light  of  all  attendant  circum- 
stances. Smith  y.  Haynes,  89  N.  E.  158,  160, 
202  Mass.  531. 

The  words,  "the  ties  you  may  need"  dur- 
ing 1899,  or  "ties  as  needed,"  as  used  in  a 
contract  for  the  furnishing  of  ties  for  the  con- 
struction of  a  railroad,  though  plain  in  their 
ordinary  meaning,  are  susceptible  of  various 
meanings,  accordingly  as  the  context  in 
which  they  appear  may  throw  light  upon 
them  or  the  subject-matter  with  respect  to 
which  they  are  used.  Laclede  Const.  Co.  y. 
T.  J.  Moss  Tie  Co.,  84  S.  W.  76,  90, 185  Mo.  25. 

The  word  "needed,"  as  used  in  Ballin- 
ger's  Ann.  Codes  ft  St  §  4156,  declaring  that 
the  right  given  to  condemn  the  use  of  water 
shall  not  extend  further  than  to  the  riparian 
rights  of  persons  to  the  natural  flow  of  water 
through  lands  on  or  abutting  on  streams  or 
lakes  as  the  same  exists  at  common  law,  and 
is  not  intended  to  allow  the  taking  of  water 
from  any  person  that  is  used  by  the  person 
himself  for  irrigatiofi  or  that  is  needed  for 
that  purpose,  meant  water  necessary  to  irri- 
gate the  land  of  a  littoral  or  ni>arian  owner 
which  he  has  under  irrigation  at  the  time 
his  rights  are  sought  to  be  condemned,  or 
which  he  Intends  to  and  will  place  under  irri- 
gation within  a  reasonable  time,  and  that, 
as  to  each  water,  no  condemnation  could  be 
had.  State  ex  rel.  Liberty  Lake  Irr.  Co.  v. 
Superior  Court  for  Spokane  County,  91  Pac. 
968,  969,  47  Wash.  810. 

A  request  for  bids  for  coal  for  a  city 
asked  for  coal  to  be  delivered  "as  needed" 
and  also  as  fast  as  "required."  The  bids  of- 
fered to  deliver  at  such  times  and  in  such 
quantities  as  the  dty  might  direct,  and  the 
body  of  the  contract  stated  in  one  place  that 
the  coal  should  be  delivered  promptly  "as  or- 
dered," and  in  another,  that  on  failure  to 
make  delivery  "as  ordered,"  the  city  might 
either  forfeit  the  contract  or  huy  coal  at  the 
contractor's  expense  in  the  open  market 
Held,  that  the  words  "order"  and  "direct" 
should  be  construed  as  synonymous  with  the 
word  "require,"  and  that  the  word  "require" 
was  used  as  the  substantial  equivalent  of 
"need."  McLean  County  Coal  Co.  v.  City  of 
Bloomlngton,  84  N.  E.  624,  627,  234  111.  90. 

Defendants,  who  were  operators  of  a 
brewery,  contracted  for  6,000  bushels  of  malt 
to  be  delivered  "as  needed,"  and  at  the  end 
of  the  contract  plaintiff  granted  defendants 
an  option  to  receive  2,000  bushels  more  at  the 
same  rate  "in  case  same  is  needed."  Held, 
that  the  word  'deeded"  was  not  used  in  the 
sense  of  "desired"  or  "wanted,"  disconnected 
with  the  conduct  of  defendants'  business,  but 
meant  required  for  defendants'  brewery  busi- 


ness, and  hence,  the  market  having  advanced, 
defendants  could  not  exercise  the  option  that 
they  might  sell  the  malt  at  a  profit  Hettiger 
v.  Davenport  Malt  ft  Grain  Co.,  139  S.  W. 
1072,  1073,  145  Ky.  39. 

HEEDED  REPAIRS 

If  one  county  resolves  upon  sach  a 
course,  and  proceeds  to  replace  three  wooden 
spans  with  steel  at  three  times  the  cost  nec- 
essary to  rebuild  them  as  originally  construct- 
ed, there  being  seven  or  eight  times  that 
many  spans  in  the  entire  bridge,  it  cannot  re- 
cover from  the  other  county  as  for  "needed 
repairs."  Platte  County  v.  Butler  County, 
135  N.  W.  439,  440,  91  Neb.  132. 

NEEDFUL  BUII«DI]f6S 

Post  oflflces  are  among  the  other  "needful 
buildings,"  for  the  erection  of  which,  as  well 
as  of  "forts,  magazines,  arsenals,  dockyards," 
it  is  assumed  that  land  will  be  bought,  and 
for  which  land  has  been  bought,  by  the  gov- 
ernment all  over  the  United  States,  pursu- 
ant to  Const  art  1,  §  8,  cl.  17.  Battle  v. 
United  States,  28  Sup.  Ct  422,  423,  209  U.  S. 
36,  52  L.  Ed.  670. 

NEEDS 

See  Buyer's  Needs. 

NEEDLE 

See  Hand  Sewing  Needle. 
Manufactures    of,    see    Manufactures — 
Manufactured  Articles. 

NEEDUB  CASES 

Not  dutiable  as  articles  composed  in  part 
of  steel,  see  Articles  within  Tariff  Act. 

NEGATIVE 


A  "negative  easement"  is  a  right  in  the 
owner  of  the  dominant  tenement  to  restrict 
the  owner  of  the  servient  tenement  in  respect 
of  the  tenement  in  the  exercise  of  general  and 
natural  rights  of  property,  such  as  rights  of 
light  and  air.  Bemero  v.  McFarland  Real 
Estate  Co.,  114  S.  W.  531,  534,  134  Mo.  App. 
290. 

The  right  of  an  owner  of  a  dominant 
tenement  to  restrict  the-  owner  of  the  ser- 
vient tenement  in  the  exercise  of  general  and 
natural  rights  of  property,  is  sometimes  call- 
ed a  "negative  easement"  Such  an  ease- 
ment was  created  where  the  owner  of  a 
building  conveyed  three  Inches  of  land  to 
an  adjoining  owner,  with  the  right  to  use 
his  party  wall,  in  consideration  of  a  cove- 
nant by  the  grantee,  stipulated  to  run  with 
the  land,  that  she  would  not  during  a  speci- 
fied time  use  the  building  to  be  erected  for 
a  saloon.  Uihlein  v.  Matthews,  64  N.  E.  792, 
793,  172  N.  Y.  154. 
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REOATIVE  KNOWIiEDOE 

Testimony  that  a  fact  did  not  occur, 
founded  on  a  witness'  failure  to  hear  or 
see  a  fact. which  he  could  supposedly  have 
beard  or  seen  if  it  had  occurred,  is  based  on 
what  is  called  "negative  knowledge.'*  Cot- 
ton V.  WiUmar  &  Sioux  Falls  Ry.  Co.,  109  N. 
W.  836,  837,  99  Minn.  366,  8  L.  R.  A.  (N.  S.) 
643,  116  Am.  St  Rep.  422,  9  Ann.  Cas.  935 
(citing  1  Wigmore,  Ey.  |  664 ;  2  Elliott,  Ev. 
S  969;  6  Thomp.  Neg.  |  7865;  5  Current 
Law,  1869). 

"Negative  knowledge"  is  the  testimony 
that  a  fact  did  not  occur,  founded  on  the 
witness'  failure  to  hear  and  see  a  fact  which 
he  would  supposedly  have  beard  or  seen  if 
it  had  occurred,  and  the  only  requirement  is 
that  the  witness  should  have  been  so  situat- 
ed that,  in  the  ordinary  course  of  events,  he 
would  have  heard  or  seen  the  fact,  had  it 
occurred.  Hoffard  v.  Illinois  Cent  Ry.  Co., 
110  N.  W.  446,  449, 138  Iowa,  543,  16  U  R.  A. 
(N.  S.)  797  (quoting  and  adopting  definition 
in  Wigmore,  Ey.  f  664). 


PBSGKAKT 

A  "negative  pregnant"  is  such  form  of  a 
negative  expression  as  may  carry  with  it  an 
affirmative.  Lemke  v.  Lemke,  111  N.  W.  138, 
139,  78  Neb.  525. 

A  "negative  pregnant"  in  a  pleading  is  a 
negative  implying  also  an  affirmative,  and  is 
such  a  form  of  negative  expression  as  may 
carry  with  it  an  affirmative.  Nobach  v. 
Scott  119  Pac.  295,  297,  20  Idaho,  658. 

A  "negative  pregnant"  is  a  denial  preg- 
nant with  an  admission  of  a  substantial  fact 
which  is  apparently  controverted,  or  one 
which,  though  in  form  of  a  traverse,  really 
admits  the  Important  fact  contained  In  the 
allegation.  Electrical  Accessories  0>.  v. 
Mittenthal,  87  N.  E.  684,  685,  194  N.  Y.  473. 

Under  the  system  of  code  pleading,  a 
general  denial  is  as  broad  as  the  allegations 
denied,  and  a  general  denial  of  an  allegation 
of  value  or  damages  cannot  be  treated  as  a 
'^negative  pregnant,"  and  an  admission*  of 
any  value  or  damages  less  than  the  sum  al- 
leged. McGrath  v.  Valentine,  167  Fed.  473, 
476,  93  C.  0.  A.  109. 

A  denial  that  the  defendants  are  indebt- 
ed to  plaintiff  in  the  precise  sum  charged  in 
the  petition,  and  that  the  use  and  occupation 
of  the  premises  is  worth  the  sum  mentioned 
in  the  petition,  is  a  "negative  pregnant"  and 
is  no  denial  at  all ;  and  where  such  a  plead- 
ing is  filed  by  way  of  an  answer  the  allega- 
tions of  the  petition  are  treated  as  admitted. 
Jackson  v.  Green,  74  Pac.  502,  603,  13  Okl. 
314. 

Where  a  plaintiff  alleges  that  he  is  and 
has  been  for  the  last  10  years  the  owner  and 
in  possession  of  land,  an  answer  denying  that 
plaintiff  is  and  has  been  for  the  last  10  years 
the  owner  and  in  possession  of  the  land,  is 


in  form  a  "negative  pregnant"  J.  I.  Porter 
Lumber  Co.  v.  Hill,  77  6.  W.  905,  906,  73 
Ark.  62. 

A  finding  by  a  Jury  that  a  sheriff  had 
not  neglected  and  fftiled  to  present  and  htft 
approved  his  official  bond  as  sheriff,  and  take 
the  oath  of  office,  within  the  time  prescribed 
by  law,  amounts  to  a  "negative  pregnant," 
and  should  be  treated  as  an  admission  of  the 
Implied  fact.  State  ex  reL  Russell  t.  Box, 
78  S.  W.  982,  984,  34  Tex.  Cir.  App.  435. 

Under  Municipal  Court  Act  (Laws  1902, 
p.  1538)  I  160,  providing  that  the  answer 
must  contain  a  denial  of  each  material  al- 
legation of  the  complaint  controverted,  t 
complaint  alleging  that  In  the  month  of 
April,  1904,  plaintiff  did  work,  etc,  for  de- 
fendants, is  not  sufficiently  denied  by  ta 
answer  denying  that  in  the  month  of  April, 
1904,  plaintiff  did  work,  eta,  for  defendants, 
but  failing  to  deny  that  he  did  so  at  any 
other  time ;  it  constituting  a  ''negatlTe  pier 
nant"  Levin  &  Meyer  Contracting  Ca  v. 
Jackson,  92  N.  Y.  Supp.  807,  306,  46  Misc. 
Bep.  445. 

NEGATIVE  TESTIMOinr 

Where  one  of  two  wltneesefl^  haviiif 
equal  facilities  for  seeing  or  hearing  a  thing, 
swears  that  it  occurred,  and  the  other  tbat 
it  did  not,  the  testimony  of  neither  is  nega- 
tive, within  the  rule  that  the  existence  of  a 
fact  testified  to  by  a  positive  witness  is  rath- 
er to  be  believed  than  that  of  one  who  swears 
that  it  did  not  occur.  Civ.  Code  1885,  |  516Sl 
Hunter  v.  State,  62  S.  El  466,  4  Oa.  App.  761. 

Where  the  witnesses  of  the  state  testified 
that  defendant  drew  liis  pistol  and  had  it  ia 
his  hand  during  the  difficulty,  and  defoid- 
ant*s  witnesses  testified  that  they  did  not  see 
him  have  any  pistol,  it  was  error  to  charge 
that  if  some  witnesses  were  present  and  had 
opportunity  to  know  the  facts,  and  there  was 
another  class  of  witnesses  who  testified  that 
they  did  not  know,  the  law  requires  the  jury 
to  believe  the  positive  testimony,  and  that 
''positive  testimony"  is  that  of  witnesses  whe 
know  the  facts,  and  "negative  testimony**  li 
that  where  the  witness  "doesn't  know  the 
facts,  or  didn't  see  it"  Daniel  ▼.  State,  62 
S.  B.  539,  4  Ga.  App.  843. 

On  an  issue  whether  a  gons  ot  defend- 
ant's street  car,  by  whidi  plaintiff  was 
struck,  was  sounded  as  the  car  appromdwd 
a  crossing,  a  police  officer  on  the  car,  whe 
saw  the  motorman  set  the  brake  when  the 
accident  occurred,  testified  that  no  gong  was 
sounded,  because  as  soon  as  the  accident  hap- 
pened he  remembered  the  ftict,  and  knew  that 
the  question  of  warning  by  bell  or  gong  was 
an  important  one;  that  he  san^oaed  the  in- 
jury was  caused  by  car  going  in  the  opposite 
direction,  because  no  gong  was  soonded  oa 
the  one  he  was  on;  that  his  hearing  was 
good,  and  his  attention  was  not  diverted. 
Plaintifl  testified  that  he  was  listening  for  a 
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car  coming  in  the  opposite  direction  from  the 
one  from  which  he  had  alighted  Jnst  prior 
to  his  injvry,  because  he  knew  one  might  be 
coming  at  any  time,  and  that  he  heard  no 
gong  or  belL  Held,  that  snch  testimony  was 
not  negative  in  the  sense  that  It  was  over- 
borne,  as  a  matter  of  law,  by  testimony  of 
defendant's  employte  that  the  gong  was 
flounded.  Testimony  is  negative  only  when 
it  tends  to  prove  the  nonexistence  of  a  fact 
by  reason  of  a  mere  failure  of  a  witnesB  to 
observe  and  remember  its  existence,  but,  If 
the  evidence  asserts  such  an  observation  as 
to  the  existence  of  the  fcict  and  the  recollec* 
tlon  of  what  that  observation  was,  denial  of 
its  existence  based  thereon  is  affirmative  ev- 
idence that  the  fact  does  not  exist  Goel  v. 
Qreen  Bay  Traction  Ck>.,  133  N.  W.  28,  26, 147 
Wis.  229. 

In  a  prosecution  for  homicide,  the  court 
properly  defined  and  distinguished  positive 
and  negative  testimony:    "The  testimony  of 
those  witnesses  who  swore  positively   that 
they  saw  the  pistol  in  the  hand  of  the  pris- 
oner, and  that  he  fired  the  fatal  shot  while 
the  pistol  was  in  his  hand,  is  what  the  law 
terms  'positive  testimony.'    They  swear  posi- 
tively that  they  saw  the  existence  of  a  fact 
The  testimony  of  the  witnesses   who  said 
that  they  saw  the  prisoner  and  the  deceased 
in  a  struggle  at  the  time  when  the  last  shot 
was  fired,  but  they  did  not  see  the  pistol, 
and  did  not  know  in  whose  hand  the  pistol 
was,  is  what  the  law  terms  'negative  testi- 
mony.*   The  reason  the  law  gives  greater 
weight  to  positive  testimony  than  to  nega- 
tive testimony  is  because  the  witnesses  who 
swore  to  positive  testinoony  swore  to  what  is 
a  fact,  an  existing  fact,  or  else  they  delib- 
erately swore  to  a  falsehood,  while  those  who 
swore  to  negative  testimony  may  be  telling 
the  truth,  and  yet  the  fact  may  exist  which 
they  did  not  see.    If  one  witness  swears  that 
he  saw  Sheriff  Markham  in  the  courthouse  in 
Dnrham  on  a  certain  date,  the  sheriff  was 
there,  or  else  the  witness  told  a  He.    Anoth- 
er witness  might  say:    'I  was  in  the  court- 
house on  that  occasion,  but  I  did  not  see 
Sheriff  Markham  in  there.'     That  witness 
may  be  telling  the  truth  and  may  be  con- 
scientious, and  yet  it  may  be  a  fact,  notwith- 
standing, that  Sheriff  Markham  was  in  the 
courthouse.     And  for  that  reason  the  law 
says  you  must  attach  greater  weight  to  posi- 
tive testimony  than  to  negative  testimony." 
State  V.  Murray,  61  S.  B.  776,  139  N.  0.  540. 

NEGLECT 

See  Culpable  Neglect;  Excusable  Neg- 
lect; Failed  and  Nc^ected;  Inadver- 
tence, Surprise,  and  Excusable  Neg- 
lect; Omissions,  Neglects,  and  De- 
faults; Ordinary  Neglect;  Wanton 
Neglect;   Willful  Neglect 

Grofls  neglect,  see  Gross  Negligenca 


"The  word  "neglect,'  as  sometimes  used, 
imports  an  absence  of  care  or  attention  in 
the  doing  or  omission  of  a  given  act,  or  it 
may  be  used  in  the  sense  of  an  omission  or 
failure  to  perform  some  act  To  neglect  is 
not  always  synonymous  with  to  omit. 
Whether  the  use  of  the  term  is  intended  to 
express  carelessness  or  lack  of  attention  re- 
quired by  the  circumstances,  or  to  express 
merely  a  failure  to  do  a  given  thing,  depends 
upon  the  connection  in  which  the  term  is 
used  and  on  the  meaning  intended  to  be  ex- 
pressed, •  •  •  In  Webster's  Dictionary  the 
verb  'neglect'  is  defined  as  meaning  'not  to 
attend  to  with  due  care  or  attention;  to  for- 
bear one's  duty  in  regard  to;  to  suffer  to 
pass  unimproved,  unheeded,  undone.'  In  the 
Standard  Dictionary  the  word  is  defined  as 
meaning  'to  fail  to  perform  through  careless- 
ness'; and  in  the  Century  Dictionary:  *(1) 
To  treat  carelessly  or  heedlessly;  forbear  to 
attend  to  or  treat  with  respect;  be  remiss  in 
attention  or  duty  toward.  (2)  To  overlook  or 
omit;  disregard.  (3)  To  omit  to  do  or  per- 
form; let  slip;  leave  undone;  fail  through 
heedlessness  to  do  or  in  doing  (something).' 
As  defined  in  the  penal  statutes  of  several 
of  the  states,  the  word  'neglect'  is  said  to 
import  'a  want  of  sudi  attention  to  the  na- 
ture or  probable  consequences  of  the  act  or 
omission  as  a  prudent  man  ordinarily  be- 
stows in  action  in  his  own  concerns' "  H. 
Hackfeld  &  Co.  t.  United  States,  26  Sup.  Ct 
466,  458,  197  U.  S.  442,  49  U  Ed.  826  (quot- 
ing 6  Words  and  Phrases,  p.  4740). 

The  absence  of  "ordinary  diligence,"  de- 
fined by  C!iv.  CV)de  1895,  i  2898,  as  that  care 
which  every  prudent  man  takes  of  his  own 
property  of  a  similar  nature,  is  termed  "neg- 
lect." Objection  has  sometimes  been  made 
to  the  qualifying  words  "slight,"  "ordinary," 
and  "gross,"  as  applicable  to  negligence,  and 
the  courts  of  some  jurisdictions  have  pre- 
ferred to  use  the  term  "ordinary  neglect," 
or  "negligence,"  as  applicable  to  a  want  of 
due  care  under  the  circumstances,  maintain- 
ing that  at  last  "ordinary  diligence"  in  the 
light  of  the  circumstances  is  all  that  is  re- 
quired. Southern  Railway  Co.  v.  Davis,  65 
S.  E.  181,  132,  132  Ga.  812. 

The  word  "neglect,"  as  used  in  Rev.  St 
Idaho,  I  4100,  providing  that,  when  a  per- 
son's death  is  caused  by  the  wrongful  act 
or  neglect  of  another,  his  heirs  and  personal 
representatives  may  maintain  an  action  for 
damages  against  the  person  causing  the 
death,  stands  in  the  same  category  with 
wrongful  act,  and  implies  some  omission  of 
duty.  The  death  of  a  free  passenger  on  a 
railway  train,  not  due  to  the  omission  on  the 
part  of  the  railway  company  of  any  duty  ow- 
ing to  deceased,  cannot  be  considered  ad  caus- 
ed by  the  neglect  of  the  railroad  company, 
and  hence  the  heirs  or  personal  representa- 
tives of  the  deceased  cannot  maintain  an  ac- 
tion under  the  section.    Northern  P.  R.  Co.  v. 
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Adams,  24  Sup.  a.  408,  409,  192  U.  S.  440, 
48  L.  Ed.  513. 

''Care"  and  "carefnlnees"  are  antonyms 
for  "neglect"  and  ''negligence."  Negligence 
Is  a  conclusion  of  law,  and  so  also  are  state- 
ments in  the  findings  by  the  Jury  that  work 
was  done  carefully.  Avery  v.  Nordyke  & 
Harmon  Co.,  70  N.  E.  888,  893,  34  Ind.  App. 
541. 

The  "neglect"  mentioned  in  the  statute 
defining  the  liability  of  a  city  for  injuries  to 
pedestrians  on  defective  sidewalks  means  the 
want  of  ordinary  care,  and  the  city  must, 
to  escape  liability,  use  ordinary  care  to  keep 
defects  out  of  its  streets.  Berry  v.  City  of 
Greenville.  65  S.  B^  1030,  1031,  84  S.  C.  122, 
19  Ann.  Cas.  978. 

An  instruction  in  an  action  against  a 
town  for  injuries  to  a  traveler,  caused  by 
a  defective  bridge,  that  it  was  the  duty  of 
the  town  to  keep  the  bridge  reasonably  safe 
for  the  amount  and  kind  of  travel  that  might 
be  expected  to  pass  over  it,  and  that,  if  the 
town  was  chargeable  with  any  fault  in  re- 
spect of  such  duty,  the  liability  attached,  and 
the  town  was  liable  for  accidents  caused  by 
reason  of  defects  existing  through  the  fault 
of  the  town,  "and  this  without  notice  to  it 
or  regardless  of  the  question  of  'neglect,' " 
etc.,  was  not  erroneous  because  of  the  use 
of  the  quoted  phrase;  the  word  "neglect" 
therein  being  used  in  its  ordinary  legal  sense, 
and  it  being  apparent  that  the  part  of  the 
charge  quoted  was  intended  to  mean  that 
the  liability  of  the  town  was  not  to  be  made 
to  depend  on  the  question  whether  or  not  it 
had  exercised  ordinary  care  in  the  mainte- 
nance of  the  bridge.  Graves  v.  Town  of 
Waitsfleld,  09  Atl.  13Y,  140,  81  Vt  84. 

Since  in  this  state  the  liability  of  a  mu- 
nicipal corporation  for  injuries  caused  by  de- 
fects in  street  and  sidewalks  is  absolute,  an 
instruction  that  this  was  a  latent  defect,  for 
which  the  defendant  was  responsible  by  rea- 
son of  its  neglect  in  not  repairing  the  side- 
walk, the  word  ''neglect"  could  not  have  been 
used  in  its  ordinary  legal  sense,  and  must  be 
deemed  to  have  been  used  to  signify  mere 
failure  to  repair,  although  it  did  not  appear 
that  the  corporation  had  had  any  knowledge 
of  the  defect  Campbell  v.  City  of  Elkins, 
52  S.  B.  220,  222,  58  W.  Va.  308,  2  L.  It  A. 
(N.  S.)  159. 

R.  L.  1906,  {  3(590,  in  limiting  the  time 
within  which  the  priorities  of  right  of  ad- 
ministration thereby  conferred  must  be  as- 
serted, uses  the  word  "neglect"  synonymously 
with  "fall."  In  re  Us'  Estate  (Minn.)  139  N. 
W.  300,  307. 

The  words  "fall,"  "refuse,"  and  "neg- 
lect," as  used  in  St  1903,  {§  795,  797,  pro- 
viding that  any  railroad  company  which 
"shall  fail,  refuse  and  neglect  to  comply  with 
the  provisions"  of  the  act  shall  be  guilty  of 
a  misdemeanor,   are  used   interchangeably, 


and  mean  something  more  than  an  DoaToid- 
able  and  accidental  violation  of  the  statute. 
Chesapeake  &  O.  R.  Co.  v.  Commonwealth,  S4 
S.  W.  566,  568,  119  Ky.  619. 

The  purpose  of  Rem.  &  Bal.  Code,  {  8631, 
providing  that  if  any  railroad  company  sball 
"refuse  or  neglect"  to  obey  any  order  of  tbe 
Railroad  Commission,  the  company  shall  be 
subject  to  a  penalty,  is  to  impose  a  penalty 
for  neglect  or  refusal,  and  where  a  company 
fails  to  perform  an  act  required  by  an  order 
within  the  time  specified  therein,  it  is  im- 
material whether  the  failure  resulted  from 
willful  refusal  or  neglect  or  from  mere  mis- 
management; the  word  "neglect"  meaning 
omission,  or  forbearance  to  do  a  thing  that 
can  be  done,  or  that  is  required  to  be  done, 
and  it  does  not  generally  imply  carelessness 
or  imprudence,  but  simply  an  omission  to 
perform.  State  ex  rel.  Railroad  Commission 
of  Washington  v.  Great  Northern  Ry.  Co., 
123  Pac.  8, 12,  68  Wash.  257. 

As  used  in  Gen.  St  1902,  i  2499,  authoriz- 
ing an  action  by  a  wife  against  her  husband 
for  support  when  he  neglects  to  support  her, 
"neglect"  means  more  than  a  mere  omission 
or  failure  without  fault  It  imports  omis- 
sion accompanied  by  some  kind  of  culpability 
in  the  conduct  of  the  husband;  the  design  of 
the  statute  being  to  compel  the  unwilling, 
and-  not  to  constrain  those  who  have  acted 
fairly  and  reasonably  In  the  performance  of 
the  duty.  Lathrop  v.  Lathrop,  63  AtL  5X4, 
515,  78  Conn.  650. 

"Neglect"  within  Rev.  St  1899,  {  2228, 
declaring  that  every  able-bodied  married  man 
who  shall  "neglect"  or  "refuse"  to  support 
his  family  shall  be  deemed  a  "vagrant"  aris- 
es from  an  inattentive  state  of  min<^  want 
of  care  for,  and  utter  disregard  of  the  obliga- 
tion resting  on  the  husband  to  support  his 
family,  whereas  the  word  "refuse"  imports 
a  willful  disavowal  or  disregard  of  such 
obligation;  and  hence  where  a  physician  of 
good  habits  endeavored  to  establiedi  a  prac^ 
tice,  maintained  an  office  where  he  waited 
for  patients,  and  attended  to  such  calls  as 
he  had,  contributing  his  entire  income  from 
his  practice  to  the  support  of  his  wife  and 
himself,  he  was  not  a  "vagrant"  so  as  to  en- 
title his  wife  to  a  divorce  under  section  2921, 
declaring  that  when  the  husband  shall  be 
guilty  of  such  conduct  as  to  constitute  him  a 
"vagrant"  within  the  meaning  of  the  law 
respecting  "vagrants,"  the  wife  may  be  di- 
vorced, though  he  did  not  succeed  in  earning 
enough  to  support  both  of  them,  and  she 
was  compelled  to  contribute  to  their  support 
from  her  separate  means.  Gallemore  ▼.  Gal- 
lemore,  91  S.  W.  406,  410,  115  Mo.  App.  179. 

Of  official  dnt^ 

Under  Rev.  St  1895,  art  790,  providing 
that  no  county  shall  be  sued  unless  the  daini 
on  which  such  suit  is  founded  shall  have 
first  been  presented  to  the  county  commis- 
sioners' court  for  allowance^  and  such  court 
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dutU  bare  neglected  or  refused  to  audit  the 
same,  ^'neglect'*  is  suffldently  shown  by  evi- 
dence that  the  court  has  been  giTen  a  rea- 
soDable  time  within  which  to  act,  and  has 
failed  to  allow  the  claim.  Williams  t.  Bowie 
County  (Tex.)  123  S.  W.  109,  200. 

Under  a  statute  providing  that,  if  any 
commissioner  or  other  county  officer  shall 
'*neglect"  to  perform  any  act  which  it  is  his 
duty  to  perform,  he  shall  forfeit  his  office  and 
be  removed,  the  duty  must  be  personal,  and 
the  act  must  be  one  which  the  officer  has  the 
legal  capacity  and  authority  to  perform,  or 
he  cannot  be  guilty  of  neglect  The  purpose 
of  the  statute  is  to  prevent  persons  from 
continuing  to  hold  office  whose  inattention 
to  duty  endangers  the  public  welfare,  and 
the  "neglect"  contemplated  must  disclose  ei- 
ther willfulness  or  indifference  to  duty  so 
persistent  or  in  affairs  of  such  importance 
that  the  safety  of  public  interests  is  threat- 
ened. Irregularities  in  the  publication  of 
statements  of  sums  of  money  allowed  and 
in  advertisements  for  bids  for  bridge  repair 
work,  failure  to  publish  estimates  of  expen- 
ditares  upon  which  tax  levies  were  made, 
and  failure  to  advertise  for  bids  for  the  re- 
pair of  a  bridge  do  not  constitute  legal  causes 
for  the  removal  of  a  county  commissioner 
from  office  on  the  ground  of  neglect  of  duty. 
State  V.  Kennedy,  108  Pac.  837,  841,  82  Kan. 
373. 

A  sheriff,  who,  notwithstanding  public 
feeling  against  a  negro  charged  with  murder, 
failed  to  order  the  jail  doors  closed,  or  to  take 
any  precaution  to  prevent  a  lynching,  being 
under  Code  1907,  U  132,  7191,  the  legal  cus- 
todian of  the  Jail  chargeable  with  the  duty 
of  excluding  intruders,  was  subject  to  im- 
peachment under  Const  1901,  S  138,  provid- 
ing that,  when  any  prisoner  is  taken  from 
jail  and  killed  owing  to  the  neglect  of  the 
sheriff,  the  sheriff  may  be  Impeached,  for 
"neglect,"  as  applied  to  a  public  officer,  means 
a  failure  on  his  part  to  perform  some  of  the 
duties  of  his  office.  State  ex  rel.  Garber  v. 
Cazalas,  50  South.  296,  162  Ala.  210,  19  Ann. 
Cas.  886  (quoting  5  Words  and  Phrases,  p. 
4740). 

Omissloii.  diatinffiilalLed 

Code  Civ.  Proc.  §  1511,  provides  that, 
**if  an  executor  •  ♦  ,♦  neglects  for  two 
months  after  his  appointment  to  give  notice 
to  creditors  as  prescribed,  ♦  ♦  ♦  the  court 
must  revoke  his  letters*'  and  appoint  anoth- 
er executor.  Pen.  Code,  i  7,  subd.  2,  pro- 
vides that  the  term  "neglect"  imports  a  want 
of  such  attention  to  the  nature  or  probable 
consequences  of  the  act  or  omission  as  a  pru- 
dent man  ordinarily  uses  in  acting  in  his 
own  concerns.  Held  that,  construing  section 
1511  in  view  of  the  policy  of  the  law  to  ef- 
fectuate testator's  expressed  will  as  far  as 
possible,  it  gave  the  court  a  wide  discretion 
in  removing  executors  thereunder,  and  an  ex- 
ecutor should  not  be  removed  if  the  failure 
to   publish   the  notice   within   the  required 


time  is  satisfactorily  excused;  the  terms  "to 
neglect"  and  "to  omit"  not  being  synonymous, 
since  to  neglect  is  to  omit  by  carelessness  or 
design,  while  an  omission  may  be  involuntary 
and  inevitable.  In  re  Chadbourne's  Estate, 
114  Pac.  1012,  1013,  15  Cal.  App.  863. 

As  surprise 

See  Surprise. 

NEGIJECT  AKD  BEFUSAL 

See,  also,  Befuse — Refusal. 

Plaintiff  contracted  to  procure  consign- 
ment to  defendant  of  some  of  the  product  of 
sUk  mills,  and  defendant  argeed  to  pay  com- 
missions on  the  sale  of  the  product  consign- 
ed. The  contract  was  to  continue  for  a  year, 
and  thereafter  from  year  to  year  until  ter- 
minated by  notice,  and  it  provided  that  on 
"neglect  and  refusal"  of  plaintiff  to  perform 
his  agreement,  and  at  the  expiration  of  the 
agreement,  defendant  might  sell  the  goods  on 
hand.  The  company  owning  the  mills  refus- 
ed to  consign  any  product  to  defendant  so 
long  as  plaintiff  was  retained  as  sales  agent, 
and  defendant  was  so  notified.  Held,  that 
plaintiff,  on  being  unable  to  continue  to  con- 
sign goods,  was  guilty  of  a  breach  of  con- 
tract, the  inability  to  continue  not  being 
"neglect  and  refusal,"  and  defendant  was 
Justified  in  canceling  the  contract  for  the 
future,  and  might  enter  into  a  contract  with 
the  company  for  the  consignment  of  future 
goods.  Napier  v.  Spielmann,  111  N.  Y.  Supp. 
1009,  1016,  127  App.  Dlv.  711. 


NZSGIXGT  TO 


OATH 


Under  Const  art  1,  §  7,  which  provides 
that  an  officer  who  refuses  or  neglects  to 
take  the  oath  or  affirmation  of  office  shall  be 
deemed  to  have  refused  the  offlbce,  and  a  new 
selection  shall  be  made,  and  under  Code 
1912,  art.  20,  I  1,  which  requires  constables 
to  so  qualify  within  30  days  after  their  ap- 
pointment, neglect  of  a  constable  to  take  the 
oath,  etc.,  within  that  time,  deprives  him  of 
the  office;  the  term  "neglect  to  take  the 
oath,"  as  used  In  the  Constitutioh,  meaning 
neglect  of  an  appointee  to  take  the  oath 
within  the  time  required  by  law.  Irlttle  v. 
Schul,  84  Atl.  649,  653,  118  Md.  454. 

KEGL£CTEB   CHILD 

The  words  "neglected  children,"  as  used 
in  Act  No.  82,  p.  134,  of  1906,  entitled  "An 
act  defining  the  power  of  the  district  courts 
of  this  state  and  the  city  courts,  with  refer- 
ence to  the  care,  treatment,  and  control  of 
dependent,  neglected,  incorrigible,  and  de- 
linquent children,  under  the  age  of  16  years," 
mean  any  children  who  are  destitute,  home- 
less, abandoned,  or  depending  on  the  public 
for  support,  or  who  have  not  proper  care  or 
guardianship.  In  re  Parker,  43  South.  54, 
55,  118  La.  471. 

Laws  1907,  c.  41,  |  1  fBurns'  Ann.  St 
1908,  §  1642),  defines  a  "dependent  child"  as 
one  under  the  age  stated  who  is  dependent 
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upon  the  public  for  support,  or  who  is  destt* 
tate,  homeless,  or  abandoned,  and  section  2, 
Burns'  Ann.  St.  1908,  i  1643,  defines  a  ''neg- 
lected child"  as  one  who  has  not  propor 
parental  care  or  guardianship.  Held,  that 
children  were  neither  ''dependent"  nor  "neg- 
lected," so  as  to  charge  their  father  for  con- 
tributing to  their  neglect  under  the  statute, 
where  their  mother,  after  unsuccessfully  at- 
tempting to  procure  a  divorce,  had  taken 
them  to  her  sister's  and  refused  to  bring 
them  to  the  home  which  the  father  offered  to 
furnish  on  condition  that  she  return  to  it. 
Wheeler  y.  State  (Ind.)  100  N.  B.  25,  26. 

NEGLIGENCE 

See  Actionable  Negligence ;  Comparative 
Negligence;  Concurrent  Negligence; 
Confession  of  Negligence ;  Constructive 
Negligence;  Contributory  Negligence; 
Criminal  Negligence;  Culpable  Negli- 
gence; Discovered  Negligence;  Gross 
Negligence ;  Hazardous  Negligence ; 
Imputed  Negligence;  Intentional  Neg- 
ligence; Legal  Negligence;  Notice  of 
Negligence;  Ordinary  Negligence; 
Proximate  Contributory  Negligence; 
Slight  Negligence;  Wanton  Negligence; 
Willful  Negligence. 

Negligence  or  otherwise,  see  Otherwise. 

"Negligence"  has  been  variously  defined 
by  the  courts  of  this  state ;  but,  after  all,  the 
different  definitions  mean  substantially  one 
and  the  same  thing.  It  has  been  termed  the 
want  of  ordinary  care ;  that  is,  the  want  of 
such  care  as  a  reasonably  prudent  and  care- 
ful man  would  exercise  under  similar  cir- 
cumstances. It  has  been  termed  the  fidlure 
to  observe,  for  the  protection  of  the  interests 
of  another,  that  degree  of  care,  prudence, 
and  vigilance  which  the  circumstances  justly 
demand,  whereby  such  other  person  suffers 
injury.  Lenkewicz  v.  Wilmington  City  B. 
Co.  (Del.)  74  Aa  11,  18,  7  PennewUl,  64. 

"Negligence"  is  a  failure  to  observe,  for 
the  protection  of  another,  that  degree  of  care 
which  the  circumstances  justly  demand. 
Warren  v.  Harlan  &  HoUlngsworth  Corp. 
(Del.)  84  Ati.  215,  219;  Gatta  v.  Philadel- 
phia, B.  &  W.  R.  Co.  (DeL)  83  Atl.  788,  2 
Boyce,  561;  Temple  v.  Gilbert,  85  Atl.  380, 
382,  86  Conn.  335 ;  Florida  R.  Co.  v.  Sturkey, 
48  South.  34,  35,  56  Fla.  196. 

"  'Negligence'  is  thus  defined  by  the  t^xt- 
writers:  'Negligence,'  in  its  civil  relations.  Is 
such  an  inadvertent  imperfection  by  a  re- 
sponsible human  agent  in  the  discharge  of  a 
legal  duty  as  immediately  produces,  in  an  or- 
dinary and  natural  sequence,  a  damage  to 
another.  The  inadvertency  or  want  of  due 
consideration  of  duty  is  the  injuria,  on 
which,  when  naturally  followed  by  the  dam- 
num, the  suit  is  based.  'Negligence,'  consti- 
tuting a  cause  of  civil  action,  is  such  an 
omission  by  a  responsible  person  to  use  that 


degree  of  care,  diligence,  and  skill  which  tt 
was  his  legal  duty  to  use  for  the  protecOfli 
of  another  person  from  injury,  as  in  a  nat- 
ural and  contlnuoufl  aequence,  causes  ludn- 
tended  damage  to  the  latter.  1  Thompson  on 
Negligence  (1st  Ed.)  pw  135,  approved  the 
following  definition  of  'negligence*  by  Wlllea, 
J.,  in  Vaughan  v.  Railroad,  5  HurL  &  N. 
Exch.  678,  in  which  it  Is  said:  'Now,  the  d^- 
inltion  of  negligence  is  the  absence  of  care 
according  to  drcumstances.'  In  McMahon 
V.  Padflc  Express  Co.,  34  S.  W.  478,  132  Ma 
641,  our  Supreme  Court  said:  'Negligence 
consists  in  doing  something  which  a  reason- 
ably prudent  man  would  not  have  done  un- 
der the  circumstances,  or  in  failing  to  de 
something  which  a  reasonably  prudent  man, 
under  the  cirGumstances,  would  have  done.' " 
Holden  v.  Missouri  R.  Ck>.,  84  S.  W.  133, 136, 
108  Mo.  App.  665  (citing  Wharton,  Neg.  {  3; 
1  Shearman  &  Redfidd^  Neg.  8  3). 

The  component  parts  of  "negligence"  are 
(1)  a  legal  duty  to  exercise  due  care ;  (2)  t 
breach  of  that  duty ;  (3)  the  absence  of  di8^ 
tinct  intention  to  produce  the  precise  dam- 
age, if  any,  which  actually  follows.  Ridi- 
mond  V.  Missouri  Pac.  Ry.  Co.,  118  S.  W. 
708,  710,  133  Mo.  App.  4(3  (citing  Bindbentftl 
V.  Street  Ry.  O.,  43  Mo.  App.  463). 

The  law  of  "negligence,"  whidi  means 
the  law  of  actionable  negligence,  as  applied 
in  most  jurisdictions,  embraces  the  doctrine 
of  the  assumption  of  risks  on  the  part  of  an 
employ^  and  the  doctrine  of  contributory 
negligence;  also  the  doctrine  announced  in 
Billings  V.  Breinig,  7  N.  W.  722,  45  Mich.  65, 
71,  that  although  disobedience  of  a  statute 
may  be  conclusive  evidence  of  negligence,  a 
condition  of  recovery  by  one  urging  disobedi- 
ence is  that  such  disobedienoe  must  be  the 
proximate  cause  of  the  injury  complained  ot 
or  that  it  contributed  to  the  injury.  Synes- 
zewski  V.  Schmidt,  116  N.  W.  U07,  1106, 15S 
Mich.  438. 

"Negligence"  in  its  essence  la  always 
concrete.  Hence  its  proof  must  always  rest 
upon  testimony  that  tends  to  the  establish- 
ment of  concrete  acts  either  of  omission  or 
of  co^lmi8^ion.  There  is  no  such  thing  as 
negligence  at  large.  Wyckolf  v.  Birch,  71 
Aa  243,  246,  76  N.  J.  Law,  646  (citing  Bien 
V.  Unger,  46  Ati.  59Sf,  64  N.  J.  Law,  596). 

"If  a  proi>erty  owner  exercises  his  right 
to  connect  his  premises  by  a  private  drain 
with  a  public  sewer,  he  not  knowing  of  a 
defect  therein  which,  by  reason  of  such  con- 
nection, will  produce  injury  to  such  property, 
and  such  Injury  is  caused  before  he  knows 
of  the  danger,  or,  knowing  thereof,  has  rea- 
sonable time  to  guard  against  the  same,  his 
instrumentality  in  the  matter  will  not  pre- 
clude him  from  recovering  compensation  for 
the  injury,  if  it  is  referable  to  'negligence* 
on  the  part  of  the  dty.  'Negligence'  in  socb 
an  action  may  consist  of  a  failure  to  adopt  a 
plan  for  the  sewer,  failure  to  exercise  ordi- 
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nary  care  In  constructing  the  samet  or  fail- 
ore  to  act  with  reasonable  promptness  to 
remedy  defects  in  the  plan,  causing  direct  in- 
juries to  abutting  property  after  notice  of 
such  defects."  Hart  v.  aty  of  Nelllsville, 
104  N.  W.  699,  708,  125  Wi&  646,  1  L.  R.  A. 
(N.  S.)  952,  4  Ann.  Gas.  1086. 

In  an  action  for  injuries  to  a  imssenger 
alleged  to  have  been  occasioned  by  a  lurch 
of  the  train  as  he  alighted,  an  instruction  to 
find  for  plaintiif,  if,  inter  alia,  defendant 
'^negligently  or  carelessly  gave  the  [train]  a 
sudden  or  violent  jerk,"  defines  "negligence" 
in  language  not  susceptible  of  criticism  by 
defendant,  not  requesting  a  definition  of  such 
term.    Louisville  ft  N.  B.  Ck).  v.  Deason  (Ky.) 

96  a  w.  1116,  Ilia 

••Negligence"  of  a  railroad  company, 
whereby  fire  is  communicated  to  adjacent 
premises,  may  consist  in  not  being  provided 
with  the  best  appliances  to  prevent  the  un- 
necessary escape  of  fire  from  its  locomotives, 
in  not  keeping  such  appliances  in  repair,  in 
not  keeping  its  right  of  way  free  from  com- 
bustible material,  in  operating  its  locomo- 
tives so  as  to  unnecessarily  scatter  fire,  and 
in  not  arresting  the  spread  of  fire  after  it 
has  been  set  by  its  engines  from  its  negli- 
gence on  its  right  of  way.  Louisville  ft  N. 
R-  Co.  V.  Port,  80  S.  W.  429,  434,  112  Tenn. 
432  (citing  Thomp.  Neg.). 

As  aet  of  eommlsslon  or  omission 

"Negligence"  may  consist  in  the  omission 
to  act  as  weU  as  In  acting.  Lewy  Art  Co.  v. 
Agricola,  53  South.  145,  150,  169  Ala.  60. 
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'Negligence**  implies  some  act  of  omis- 
sion or  commission  wrongful  in  Itself.  Whlt- 
worth  V.  Shreveport  Belt  R.  Co.,  36  South. 
414,  420,  112  La.  363,  66  K  R.  A.  129  (citing 
Bckert  v.  Long  Island  B.  Ck).,  43  N.  X.  503, 
3  Am.  Rep.  721). 

"Negligence"  is  doing  what  the  ordinary 
man  is  not  accustomed  to  do,  not  what  he  is 
In  the  habit  of  doing.  Goodale  v.  York,  69 
AtL  526,  526,  74  N.  H.  454. 

"Negligence"  may  be  active  or  passive, 
consisting  in  heedlessly  dolug  an  improper 
thing  or  In  heedlessly  refraining  from  doing 
the  proper  thing.  Basler  v.  Sacramento  Gas. 
ft  Blectiic  Go.,  Ill  Pac.  630,  532,  158  Gal.  514, 
Ann.  Gas.  1912A,  642. 

"Ne^lgence"  is  the  ftillute  to  do  some- 
thing which  in  the  exercise  of  ordinary  care 
ovLg^t  to  have  been  done,  or  the  doing  of 
something  which  in  the  exercise  of  ordinary 
care  ought  not  to  have  been  done.  Lewis  v. 
KoUer  ft  Smith,  Inc.,  186  Fed.  403,  405. 

••Negligence"  conMsts  in  the  doing  or 
omitdng  to  do  some  act  which  a  person  in 
the  exercise  of  ordinary  care  and  prudence 
woald  not  do  or  omit  to  do,  and  which  act,  • 
If  done  or  omitted  by  him,  contributed  and 
helped  to  produce  the  injury  complained  of. 


EvansviUe  ft  T.  H.  R.  Go.  v.  Mills,  77  N.  B. 
608-612,  37  Ind.  App.  698. 

"Negligence"  is  the  failure  to  do  what 
a  prudent  person  would  ordinarily  have  done 
under  the  circumstances  of  the  situation,  or 
doing  what  such  person  under  the  circum- 
stances would  not  have  done.  The  duty  is 
indicated  and  measured  by  the  exigencies  of 
the  occasion.  International  &  G.  N.  R.  Go. 
V.  Trump,  94  S.  W.  903,  906,  42  Tex.  Glv. 
App.  536  (quoting  and  adopting  the  definition 
in  Houston  ft  T.  G.  R.  Go.  v.  Milam  [Tex.] 
58  S.  W.  736). 

Even  an  expert  may  be  guilty  of  "negli- 
gence" in  doing  what,  at  the  time,  his  Judg- 
ment approves.  Gceanic  Steam  Nav.  Go.  v. 
Aitken,  25  Sup.  Gt  317,  318,  196  U.  S.  589, 
49  L.  Ed.  610. 

"Negligence"  by  a  physician  consists  hd 
doing  something  which  he  should  not  have 
done  in  the  treatment  of  a  case,  or  in  omit- 
ting to  do  something  he  should  have  done. 
McGraw  v.  Kerr,  128  Pac.  870,  873,  23  Golo. 
App.  163. 

8anie'   Oantions  and  pnident  person 

"Negligence,"  in  actions  for  personal  In- 
Jury,  means  the  doing  of  some  act  which  a 
cautious  and  prudent  man  would  not  do,  or 
neglecting  to  do  some  act  which  a  cautious 
and  prudent  man  would  not  neglect  Pru- 
dent men  often  depart  from  common  usage  in 
the  performance  of  duty  without  overstep- 
ping  the  boundaries  of  reasonable  care.  If 
they  did  not,  there  would  be  little,  if  any, 
progress  made  In  any  craft  The  law  does 
not  call  a  man  careless  because  he  refuses  to 
place  himself  in  bondage  to  custom.  The  ad- 
vancement of  art,  science,  trade,  or  handi- 
craft requires  that  human  effort  be  given  a 
wider  field  of  operation  than  that  already 
occupied.  Therefore  a  given  act  is  denomi- 
nated as  negligent,  not  that  it  is  violative  of 
custom,  but  because  it  is  a  thing  no  prudent 
man  would  do.  Brunke  v.  Missouri  ft  K.  Tel- 
ephone Go.,  90  S.  W.  753,  754,  116  Mo.  App. 
36. 

Same— Ordinarily  eareful  person 

"Negligence"  is  a  failure  to  do  that 
which  a  man  of  ordinary  care  would  do  un- 
der the  same  or  similar  circumstances,  or  do- 
ing that  wjiich  such  a  man  would  not  do  un- 
der such  circumstances.  Missouri,  K.  ft  T. 
Ry.  Go.  of  Texas  v.  Parrott,  92  S.  W.  795, 
100  Tex.  9 ;  Houston  ft  T.  G.  R.  Go.  v.  Beard, 
93  S.  W.  532,  42  Tex.  av.  App.  427. 

Same—Person  of  Usl^est  degree  -ef  ear* 
and  pniidemee 

Where,  in  an  action  for  injuries  to  a  pas- 
senger, the  court  in  one  paragraph  of -its 
charge,  defined  negligence  as  follows:  "The 
word  or  term  ^negligaice,'  as  applied  to  a  per- 
son or  corporation  engaged  in  the  transport 
tation  of  passengers  for  hire,  is  the  failure 
to  do  anything  which  a  person  of  the  high> 
est  degree  of  care  and  prudence  engaged  in 


NBGLIGENCB 


556 


NEGLIGENCE 


the  same  kind  of  employment  would  have 
done  or  performed  under  similar  circum- 
stances, or  the  doing  of  anything  which  a 
person  possessed  with  the  highest  degree  of 
care  and  prudence  engaged  in  the  same  kind 
of  business  would  have  refrained  from  doing 
under  like  or  similar  circumstances" — and 
a  paragraph  Immediately  preceding  stated 
that  "the  term  *a  very  high  degree  of  care' 
means  that  degree  of  care  which  a  person 
possessed  of  the  highest  degree  of  care  and 
prudence  engaged  in  the  same  kind  of  em- 
ployment, would  exercise  under  like  circum- 
stances," it  was  held  that,  when  the  defini- 
tion of  the  term  "very  high  degree  of  care" 
was  read  into  the  paragraph  defining  negli- 
gence, it  was  in  perfect  harmony  with  the 
principle  announced  by  the  Supreme  Court 
in  International  &  G.  N.  Ry.  Co.  v.  Welch, 
24  S.  W.  390,  86  Tex.  204,  40  Am.  St  Rep. 
829.  Central  Texas  &  N.  W.  R.  Co.  v.  Smith 
(Tex.)  73  S.  W.  537,  538. 

Same— Person    of   ordinary   oare>   pni- 
denoei  and  oantion 

In  an  instruction  that  "negligence^'  is  a 
failure  to  do  that  wnich  a  person  of  ordinary 
care,  prudence,  and  caution  would  do  under 
like  or  similar  circumstances,  or  the  doing 
of  that  which  a  person  of  like  prudence  and 
caution  would  not  do  under  the  same  drcum- 
stancee,  the  words  "like  prudence*'  meant  "or- 
dinary prudence."  St.  Louis  Southwestern  R. 
Co.  v.  Dixon  (Tex.)  91  S.  W.  626,  627. 

Same— Person     of    ordinary    pmdenee 
and  eare 

An  instruction  that  "negligence**  con- 
sists in  doing  something  which  a  person  of 
ordinary  prudence  and  care  would  not  have 
done  or  would  not  have  omitted  to  do  under 
the  same  or  similar  circumstances  is  not  as 
clear  as  it  might  be,  but  is  not  reversible  er- 
ror. Dubois  V.  Luthmer,  126  N.  W.  147,  149, 
147  Iowa,  315. 

Same— Person    of    ordinary    prudenoe 
and  Intelllsenoe 

While  the  ordinary  test  of  "negligence** 
is  whether  a  man  of  ordinary  Intelligence 
and  prudence  would  have  done  or  omitted 
the  act  in  question  under  the  circumstances, 
yet  there  are  circumstances  under  which  the 
law  does  not  permit  an  act  or  its  omission  to 
be  excused  because  some  persons  would  have 
been  willing  to  undertake  it,  for  the  hazard 
may  be  apparent  and  serious.  Stone  v.  Un- 
ion Pac.  R.  Co.,  100  Pac.  362,  35  Utah,  305. 

It  Is  not  strictly  accurate,  but  not  revers- 
ible error,  to  instruct  that  "negligence**  is 
the  failure  to  do  that  which  a  person  of  ordi- 
nary prudence  and  intelligence  would  do  un- 
der the  same  or  similar  circumstances,  or  the 
doing  of  that  which  a  person  of  ordinary 


Civ.  App.  595;  Houston.  &  T.  0.  Ry.  0>.  ?. 
Kothmann,  64  S.  W.  1089,  37  Tex.  Civ.  Appi 
548). 

Same— Ordinarily  prudent  person 

"Negligence*'  is  the  failure  to  exercise 
such  care  as  ordinarily  prudent  persons  ex- 
ercise under  like  or  similar  circumstances. 
Kentucky  &  I.  Bridge  &  E.  Co.  v.  Shrader 
(Ky.)  80  S.  W.  1094,  1095. 

"Negligence**  is  the  failure  to  do  what 
an  ordinarily  prudent  person  would  do  under 
the  circumstances.  Brown  v.  Oregon-Wash- 
ington R.  &  Nav.  Co.,  128  Pac  38,  41,  63  Or. 
396. 

"Negligence**  is  the  doing  of  something 
which  one  of  ordinary  prudence  would  not 
have  do^e,  or  the  omission  of  something 
which  such  person  would  have  done,  under 
like  circumstances.  Houston  &  T.  C.  R.  Co. 
V.  Alexander,  132  S.  W.  119, 120, 103  Tex.  5W. 

One  is  not  guilty  of  "negligence**  by  rea- 
son of  an  act  or  omission  which  would  not 
lead  an  ordinarily  prudent  man,  giving  the 
matter  thought,  to  apprehend  danger  from  it 
Cowett  V.  American  Woolen  Co.,  GO  Atl.  703, 
704, 100  Me.  65. 

What  a  person  of  ordinary  prudence 
would  or  would  not  do  under  the  particalar 
circumstances  is  the  true  test  of  '^egtigence.** 
Houston  &  T.  C.  R.  Co.  v.  Everett  (Tex-)  ^ 
S.  W.  17,  18. 

The  test  of  "negligence"  is  what  a  person 
of  ordinary  prudence  would  or  would  not  do, 
and  not  what  ordinarily  intelligent  and  pru- 
dent men  would  or  would  not  do.  Houston  & 
T.  C.  R,  Co.  V.  Brown,  85  S.  W.  44,  45, 37  Tei. 
Civ.  App.  595. 

An  instruction  that  "negligence**  Is  tbe 
doing  of  an  act  which  an  ordinarily  prndent 
person  would  not  do  in  like  circumstances  is 
erroneous,  as  ignoring  the  fact  that  negli- 
gence may  consist  in  careless  omission  to  act 
Stokes  V.  Sac  City,  130  N.  W.  786,  788.  151 
Iowa,  10. 

Assuming  the  existence  of  a  duty,  and 
where  only  ordinary  care  is  required,  **neg- 
ligence**  is  properly  defined  as  the  failure  to 
do  what  an  or^l|ij^ly  prudent  person  would 
have  done/und^  the  circumstances,  or  tbe 
doing  of /that  which  an  ordinarily  prudent 
person  would  not  have  done.  Alabama  City, 
G.  &  A^  Ry.  Co.  V.  Bullard,  47  South.  578, 
580,  157  Ala.  618  (citing  5  Words  and  Phras- 
es, p.  4744). 

"Negligence**  is  not  a  mere  technical 
term,  but  means  "a  lack  of  due  diligence  or 
care;  omission  of  duty;  heedlessness,**  and 
in  a  legal  sense  Is  no  more  nor  less  than  the 
failure  to  observe,  for  the  protection  of  the 


prudence  and  intelligence  would  not  do  un-  Interest  of  another  person,  that  degree  of 
der  the  same  or  similar  drcumstanoea  i6are,  precaution,  and  vigilanoe  which  the  dr* 
Houston  &  T.  C.  It  Co.  v.  Gray,  85  S.  W.  838,  f  cumstances  justly  demand,  whereby  sadi  oth- 
839,  38  Tex.  Civ.  App.  249  (citing  Houston  &  ( er  person  suffers  injury ;  and  as  applied  to 
T.  G.  Ry.  Co.  v.  Brown,  86  S.  W.  44,  37  Tex.  *  an  act  done  in  discharge  of  a  duty  imposed, 
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it  is  a  failure  to  do  what  an  ordinarily  pru- 
dent person  would  have  done  under  the  cir- 
cumstances of  the  situation,  or  a  doing  of 
that  which  such  a  person,  under  the  existing 
conditions  would  not  have  done.  St  Louis  & 
S.  F.  R.  Co.  V.  FrankUn  (Tex.)  123  S.  W. 
1150,  1155. 

An  instruction  that  ''negligence,"  as  used 
in  the  charge,  meant  the  failure  to  do  that 
which  a  person  of  ordinary  prudence  would 
have  done  under  the  same  or  similar  circum- 
stances, or  the  doing  of  that  which  such  a 
person  would  not  have  done  under  such  cir- 
cumstances, that  "ordinary  care,"  as  used  in 
the  charge,  meant  that  degree  of  care  which 
a  person  of  ordinary  prudence  would  exer- 
cise under  the  same  or  similar  circumstances, 
properly  stated  the  Jury's  duty  to  looli  to  the 
facts  and  circumstances  as  they  existed  at 
the  time  the  act  was  done  as  the  standard  by 
which  the  act  was  to  be  Judged.  Houston  & 
T.  C.  R.  Co.  V.  Johnson,  127  S.  W.  539,  541, 
103  Tex.  820. 

Tlie  question  of  "negligence"  Is  deter- 
minable by  what  an  ordinarily  prudent  per- 
son would  have  done  under  the  same  or  simi- 
lar circumstances.  If  a  person  of  ordinary 
prudence,  standing  In  the  place  of  an  engineer, 
would  have  kept  a  lookout  and  discovered  the 
burning  bridge  In  time  to  have  stopped  the 
engine  or  slackened  its  speed,  so  that  plain- 
tiff, the  fireman,  could  have  alighted  with 
reasonable  safety  before  reaching  the  bridge, 
the  failure  of  the  engineer  to  do  what  such 
person  of  ordinary  prudence  would  have  done 
would  constitute  negligence.  Missouri,  K.  & 
T.  R.  Co.  V.  Keaveney  (Tex.)  80  S.  W.  387, 
389. 


Saa&e— OReasomable  and  prudent 

"Negligence"  is  the  failure  to  do  what  a 
reasonable  and  prudent  person  would  ordi- 
narily have  done  under  the  circumstances  of 
the  situation,  or  doing  what  such  a  person, 
under  the  existing  circumstances  would  not 
have  done.  Geiselman  v.  Schmidt,  68  Atl. 
202,  204,  106  Md.  580;  Birsch  v.  Citizens' 
Electric  Co.,  d3  Pac.  940,  942,  86  Mont  574. 
(quoting  and  adopting  definition  In  Baltimore 
&  P.  R.  Co.  T.  Jones,  95  U.  S.  439,  24  L.  Bd. 
506) ;  Flaherty  v.  Butte  Electric  Ry.  Co.,  107 
Pac.  416,  418,  40  Mont  454,  135  Adt.  St  Rep. 
6S0;  Thompson  v.  Chicago,  M.  &  St  P.  Ry. 
Co.,  189  Fed.  723,  725,  111  C.  C.  A.  261;  In- 
ternational &  G.  N.  R.  Co.  V.  Trump,  94  S.  W. 
908,  906,  42  Tex.  Civ.  App.  536  (quoting  and 
adopting  the  definition  in  McDonald  v.  Inter- 
national ft  G.  N.  R.  Co.,  22  S.  W.  339,  86  Tex. 
1, 40  Am.  St  Rep.  803) ;  Western  Union  Tele- 
graph Co.  V.  Catlett,  177  Fed.  71,  76,  100  C. 
C.A489. 

"Negligence"  is  a  fkdlure  to  do  what  rea- 
sonable and  prudent  persons  would  ordinarily 
have  done  under  the  circumstances  and  situa- 
tions. L.  W.  Pomerene  Co.  v.  White,  97  N. 
W.  232,  233,  70  Neb.  171  (citing  Omaha  St 
By.  Ca  T.  Craig,  58  N.  W.  209,  39  Neb.  601). 


"Negligence"  1b  the  failure  to  do  what  a 
reasonable  and  prudent  person  would  ordi- 
narily have  done  under  the  circumstances  of 
the  situation,  or  doing  what  such  a  person, 
under  the  existing  circumstances,  would  not 
have  done.  The  duty  is  dictated  and  meas- 
ured by  the  exigencies  of  the  occasion. 
Klenk  v.  Oregon  Short  Line  R.  Co.,  76  Pac 
214,  215,  27  Utah,  428;  Mason  ft  Perkins  v. 
Post,  54  S.  B.  311,  313,  105  Va.  494,  11  L.  R. 
A.  (N.  S.)  1038  (quoting  and  adopting  the  defi- 
nition in  Baltimore  &  P.  B.  Co.  v.  Jones,  95 
U.  S.  439,  24  L.  Ed.  506). 

"  'Negligence'  has  been  defined  to  be  the 
omission  to  do  something  which  a  reasonable 
man,  guided  by  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  af- 
fairs, would  do,  or  doing  something  which  a 
prudent  and  reasonable  man  would  not  do. 
It  must  be  determined  In  all  cases  by  refer- 
ence to  the  situation  and  knowledge  of  the 
parties  and  all  the  attendant  circumstances. 
What  would  be  extreme  care  under  one  con- 
dition of  knowledge  and  one  state  of  circum- 
stances would  be  gross  negligence  with  differ- 
ent knowledge  and  in  changed  circumstances. 
The  law  is  reasonable  in  its  Judgments  in 
this  respect  It  does  not  charge  culpable  neg- 
ligence upon  any  one  who  takes  the  usual 
precautions  against  accident  which  careful 
and  prudent  men  are  accustomed  to  take  un- 
der sindlar  drcumstanoes.''  Globe  Naviga- 
tion Co.  V.  Maryland  Casualty  Co.,  81  Pac. 
826,  829,  39  Wash.  299  (quoting  the  Nitro- 
glycerine Case,  15  Wall.  524,  21 1/.  Ed.  206). 

"Negligence"  is  the  failure  to  do  what  a 
reasonable  and  prudent  person  would  ordi- 
narily have  done  under  the  circumstances  of 
the  situation,  or  doing  what  such  a  person 
under  the  existing  circumstances  would  not 
have  done.  The  essence  of  the  fault  may  lie 
in  omission  or  commission.  Washington 
Mills  V.  Cox,  157  Fed.  634,  640,  85  C.  C.  A. 
154  (quoting  and  adopting  definition  in  Balti- 
more ft  P.  R.  Co.  V.  Jones,  95  U.  S.  439,  24 
L.  Ed.  506). 

"Negligence"  is  the  omission  to  do  some- 
thing which  a  reasonable  man,  guided  upon 
those  considerations  which  ordinarily  regu- 
late the  conduct  of  human  affairs,  would  do, 
or  doing  something  which  a  prudent  and  rea- 
sonable man  would  not  do.  Rodgers  v.  Mis- 
souri Pac.  Ry.  Co.,  88  Pac.  886,  75  Kan.  222, 
10  L.  R.  A.  (N.  S.)  658,  121  Am.  St  Rep.  416, 
12  Ann.  Cas.  441. 

"  'Negligence'  is  the  omission  to  do  some- 
thing which  a  reasonable  man,  guided  by 
those  considerations  which  ordinarily  regu< 
late  the  conduct  of  human  affairs,  would  do, 
or  doing  something  which  a  prudent  and  rea- 
sonable man  would  not  do.  It  must  be  de- 
termined in  all  cases  by  reference  to  the 
situation  and  knowledge  of  the  parties  and 
all  the  attendant  circumstances."  Southern 
Ry.  Co.  V.  Chatman,  53  S.  B.  692,  697, 124  Ga. 
1026»  6  L.  R.  A.  (N.  S.)  283, 4  Ann.  CJaa.  675. 
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"Negligence"  Is  "the  omlBslon  to  do  some- 
thing which  a  reasonable  man,  guided  by 
those  considerations  which  ordinarily  regu- 
late the  conduct  of  human  affairs,  would  do, 
or  the  doing  of  something  which  a  prudent 
and  reasonable  man  would  not  do.*'  A  rea- 
sonable man  can  be  guided  only  by  a  reason- 
able estimate  of  probabilities.  Southern  R. 
Co.  T.  Carter,  51  South.  147-149,  164  Ala.  103. 

"  ^Negligence*  is  the  omission  to  do  some- 
thing which  a  reasonable  man,  guided  upon 
those  considerations  which  ordinarily  regu- 
late the  conduct  of  human  affairs,  would  do, 
or  doing  something  which  a  prudent  and  rea- 
sonable man  would  not  do,  provided,  ctf 
course,  that  the  party  whose  conduct  is  in 
question  is  already  in  a  situation  that  brings 
him  under  the  duty  of  taking  care.*^  North- 
em  P.  R.  Co.  ▼.  Adams,  24  Sup.  Ct  408,  409, 
192  U.  &  440,  48  L.  Bd.  513  (quoting  Pollock, 
Torts,  p.  355). 

Bouv.  Law  Diet  defines  ^'negligence*'  to 
be  the  omission  to  do  something  which  a 
reasonable  man,  guided  by  the  considerations 
which  ordinarily  regulate  the  conduct  of  hu- 
man affairs,  would  do,  or  the  doing  of  some- 
thing which  a  prudent  and  reasonable  man 
would  not  do.  Proof  that  a  telegraph  com- 
pany failed  to  transmit  a  message  correctly 
is  prima  fade  evidence  of  its  negligence. 
Strong  V.  Western  Union  Tel.  Co.,  109  Pac. 
910,  916,  18  Idaho,  389,  30  L.  R.  A.  (N.  S.) 
409,  Ann.  Ca&  1912A,  55  (citing  4  Words  and 
Phrases,  p.  3168). 

An  instruction  defining  "negligence"  as 
the  omission  to  do  something  which  a  rea- 
sonable man,  guided  by  those  ordinary  con- 
siderations which  ordinarily  regulate  human 
affairs,  would  do,  or  the  doing  of  something 
which  a  prudent  and  reasonable  man  would 
not  do,  is  substantially  correct.  Perryman  y. 
Chicago  City  R.  Co.,  89  N.  E.  980,  983,  242  111. 
269. 

Sane— Reasonable,    oarefult    and    pru- 
dent inan 

"Negligence"  is  the  want  of  ordinary 
care,  viz.,  such  care  as  a  reasonably  prudent 
and  careful  person  would  exercise  under  sim- 
ilar circumstances.  It  is  never  presumed 
but  must  be  proved ;  and  the  burden  of  prov- 
ing it  rests  on  the  party  alleging  it  It  may 
arise  from  overt  acts,  or  from  the  failure  to 
perform  a  duty.  Bowen  v.  Baltimore  &  P. 
Steamboat  Co.  (Del.)  84  Atl.  1022,  l(te5. 

"Negligence"  is  the  failure  to  do  what  a 
reasonable  •  and  prudent  person  would  ordi- 
narily have  .done  under  the  circumstances, 
or.  doing  what  such  a  person  would  not  have 
done.  CHiicago,  R.  I.  &  P.  Ry.  Co.  v.  Watson, 
127  Pac  693,  094,  36  Okl.  1. 

"Negligence"  may  be  defined  in  a  general 
way  as  the  doin^  of  a  thing  which  the  die* 
t&tbs  of  common  prudence  or  foresight  would 
indicate  ought  not  to  be  done,  or  which  a 
reasonably  careful  and  prudent  man  would 
not  have  done^  having  in  mind  the  attending 


conditions  and  drcumstances  of  the  occasion, 
or  the  omission  to  do  a  thing  which  the  same 
prudence  and  foresight  would  say  ought  to 
be  done,  considering  again  the  attending  coo- 
ditions  and  circumstances.  San  Francisco  k 
P.  S.  S.  Co.  V.  Carlson,  161  Fed.  851,  852,  m 
C.  C.  A.  45. 

Sams    Baasana1il»  pttrsom 

"Negligence"  is  the  doing  of  somethior 
which  under  the  circumstances  a  reasonable 
person  would  not  do,  or  the  omission  to  do 
something,  in  the  discharge  of  a  legal  duty. 
which  under  the  circumstances  a  reasonable 
person  would  do,  and  which  act  of  commis- 
sion or  omission,  as  a  natural  consequeaoe 
directly  following;  produces  damages  to  tn- 
other.  Williams  v.  Belmont  Coal  ft  Coke  Oo^ 
46  S.  E.  802,  804,  55  W.  Va.  84  (quotii« 
Washington  v.  Baltimore  A  O.  R.  Co.,  17  W. 
Va.  190). 

Sams— Reasonably  prudent  person 

"Negligence"  is  the  omitting  to  do  some- 
thing that  a  reasonably  prudent  person  would 
do,  or  the  doing  of  something  that  such  pe^ 
son  would  not  do.  Illinois  Cent.  R.  Ca  r. 
O'Neill,  177  Fed.  328,  333, 100  C.  a  A.  658. 

"  'Neglig^Qoe'  is  the  omission  to  do  what 
a  reasonably  prudent  person  would  ordinari- 
ly have  done  under  the  circumstances  of  the 
situation,  or  doing  what  such  a  person  under 
the  existing  circumstances  would  not  hare 
done.  The  duty  thus  Imposed  is  dictated  and 
measured  by  the  particular  ezlgendes  of  the 
occasion,  and  the  essence  of  the  fault  is  ei- 
ther in  omission  or  commission;  negligeace 
being  either  active  or  passive.  Negligence  is 
also  defined  as  tlie  Juridical  cause  of  the  in- 
jury, and  therefore  actionable  or  followed  by 
liability  to  another  when  it  consists  of  rach 
an  act  or  omission  on  the  part  of  a  respon- 
sible  person  as  in  ordinary  sequence  immedi- 
ately results  in  such  injury ;  but  it  should  be 
added  that  the  party  complained  of  must  hj 
the  exercise  of  ordinary  care  have  been  able 
to  foresee  that  harm  or  injury  would  result" 
Fuller  V.  Atlantic  Coast  Ldne  R.  Co^  53  S. 
B.  297,  298, 140  N.  C.  480  (citing  Baltimore  k 
P.  R.  Co.  V.  Jones,  95  U.  S.  439,  24  L.  AL 
506;  Carter  v.  Cape  Fear  Lumber  Co.,  39 
S.  E.  828,  129  N.  C.  203 ;  Basnig^t  v.  Atlantic 
&  N.  C.  R:  Co.,  16  S.  B.  323,  111  N.  a  602: 
Wharton's  Neg.  |  73). 


Same— Reasonably  pn&demt  amd  tmrMt 
person 

"NegUgence"  is  the  failure  to  observe, 
for  the  protection  of  the  interests  of  another, 
that  degree  of  care,  prudence,  and  vigilance 
which  the  circumstances  Justly  demand, 
whereby  such  other  person  suffers  injury.  It 
is  the  want  of  such  care  as  a  reasonably  pro- 
dent  and  careful  person  would  exerdse  un- 
der similar  circumstances.  Qatta  v.  PtailS' 
delphia,  B.  &  W.  B.  Co.  (Dd.)  88  Ati.  788»  791, 
2  Boyce,  561. 

"Negligence"  is  the  omission  to  do  some- 
thing Which  a  reasonably  prudent  and  tsn- 
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fnl  person  would,  or  the  doing  something 
which  such  a  person  would  not,  do  under  like 
clrcumstancea  Arkansas  &  Louisiana  Ry. 
Go.  V.  Sanders,  99  8.  W.  1109,  1110,  81  Ark. 
604  (adopting  definition  in  1  Thompson,  Neg. 
U  1,  2 ;  citing  Hot  Springs  B«  Co.  y.  New- 
man, 36  Ark.  607). 

As  the  brefteli  or  aniiss<»a,  of  m  les^ 
d«t7 

"Negligence"  consists  in  doing  or  permit- 
ting an  act  by  which  a  legal  duty  or  obliga- 
tion has  been  violated.  Glaser  y.  Rothschild, 
80  S.  W.  332,  334,  106  Mo.  App.  418  (citing 
Sweeny  v.  Old  Colony  ft  N.  R.  CkK,  92  Mass. 
[10  Allen]  372,  87  Am.  Dec  644). 

**  'Negligence,'  to  be  actionable,  must  oc- 
cur in  breach  of  a  legal  duty  arising  out  of 
contract  or  otherwise,  owing  to  the  person 
sustaining  the  loss."  Minneapolis  Greneral 
Electric  Ck).  v.  Cronon,  166  Fed.  651,  602,  92 
C.  C.  A,  345,  20  L.  R.  A.  (N.  S.)  816  (quoting 
and  adopting  definition  in  Cleveland,  (3.,  C.  & 
St.  L.  R.  Co.  y.  Ballentine,  84  Fed.  935,  28  (X 
C.  A.  572;  citing  National  Say.  bank  y. 
Ward,  100  U.  S.  195,  25  U  Ed.  621;  Kahl 
?.  Love,  37  N.  J.  Law,  5). 

A  necessary  element  of  actionable  negli- 
gence is  the  e^stence  of  a  duty  on  the  part 
of  defendant  to  protect  plaintiff  from  the  in- 
Jury  complained  of.  "Negligence"  Is  the 
breach  or  omission  of  a  legal  duty;  it  in- 
cludes two  subordinate  ideas— duty  and  the 
performance  of  that  duty.  Todd  y.  Pacific 
Ry.  ft  Nay.  Co.,  117  Pac.  300,  59  Or.  249  (ci^ 
ing  5  Words  and  Phrases,  pp.  4743-4746). 

"  'Negligence'  is  a  breach  of  legal  duty. 
It  must  be  shown.  It  will  not  be  presumed. 
The  burden  of  proof  rests  with  the  party  as- 
serting or  charging  'negligence.*  *'  Meyers  y. 
Ruddock  Orleans  Cypress  Co.,  43  South.  448. 
450,  118  La.  805  (quoting  and  adopting  state- 
ment in  Black,  Law  &  Prac.  Ace.  Cas.). 

An  essential  ingredient  to  any  concep- 
tion of  ''negligence"  is  that  it  inyolyes  the 
yiolation  of  some  legal  duty  which  one  per- 
son owes  another — a  duty  to  take  care  for 
the  safety  of  the  person  or  property  of  the 
other.  This  duty  may  be  assumed  by  con- 
tract, or  it  may  be  imposed  by  implication  of 
law.  Phcenlx  Light  ft  Fuel  Co.  y.  Bennett, 
74  Pac.  48,  50,  8  Ariz.  314,  63  L.  R.  A.  219. 

An  essential  ingredient  of  any  concep- 
tion of  the  law  of  "negligence"  is  that  it  in- 
yolves  the  yiolation  of  a  legal  duty  which 
one  person  owes  another,  the  duty  to  take 
care  for  the  safety  or  property  of  the  other; 
and  the  conyerse  proposition  is  that,  where 
there  Ib  no  legal  duty  to  exercise  care,  there 
can  be  no  actionable  negligence.  Saylor  y. 
Parsons,  98  N.  W.  500,  502, 122  Iowa,  679,  64 
L.  R.  A.  542,  101  Am.  St  Rep.  283  (quoting 
Thomp.  Neg.  t  3). 

"Negligence^*  is  a  shortage  of  legal  duty 
that  causes  injury.  The  fact  that  an  act  is 
in  yiolation  of  law  does  not  dispense  with  an 
inquiry  as  to  the  relation  which  that  act  sua- 


taias  to  the  injury  complained  of,  and  if  it 
is  not  an  efficient  cause  of  injury  there  is  no 
liability.  Where  a  train  was  obstructing  a 
highway  crossing  in  violation  of  law,  and 
plaintiflr,  mistaking  a  signal,  for  an  Inyitation 
to  cross,  attempted  to  cross  between  two  cars 
and  was  injured,  the  proximate  cause  of  the 
accident  was  not  the  obstruction,  and  the 
railroad  company  was  not  liable.  Corbin  y. 
Grand  Trunk  R.  Co.,  63  Atl.  138,  139,  78  Vt 
458. 

"Negligence"  which  is  actionable  is  the 
infringement  of  the  legal  right  of  another, 
or  in  other  words  the  yiolation  of  a  duty  im- 
posed by  law  in  respect  to  another.  The 
mere  neglect  of  a  railroad  company  to  cat 
down  trees  on  its  right  of  way  in  the  yidnity 
of  a  grade  crossing  is  not  in  itself  such  "neg- 
ligence," in  the  absence  of  any  statute  re- 
quiring it  to  keep  its  right  of  way  free  from 
unnecessary  obstruction  to  a  yiew  of  the 
tracks  by  persons  using  an  adjacent  highway, 
although  it  may  be  considered  with  other 
circumstances  in  determining  whether  the 
company  exercised  care  in  the  operation  of 
its  cars  at  a  particular  time.  Cowles  y.  New 
York,  N.  H.  &  H.  R.  Co.,  66  Atl.  1020,  1021, 
80  Conn.  48,  12  U  R.  A.  (N.  8.)  1067,  10  Ann. 
C;a8.481. 

''Negligence"  Is  the  breach  or  omission  of 
a  legal  duty.  Defendant,  an  electric  light 
company,  furnished  its  linemen  with  seyeral 
pike  poles  (long  poles  haying  an  iron  ferule 
and  an  iron  pike  in  the  end)  of  the  character 
and  construction  customarily  used  in  bracing 
electric  light  poles  while  removing  the  same. 
One  of  these  pike  poles  had  become  dull  at 
the  point  and  unlit  to  be  used  with  safety. 
While  plaintiff  was  on  an  electric  light  pole, 
stripping  the  wires,  one  of  his  fellow  sery* 
ants  picked  up  and  used  the  blunt  pike  pole, 
which  did  not  fix  the  electric  light  pole  so  as 
to  properly  hold  the  same,  and  it  in  conse* 
quence  fell,  whereby  plaintiff  was  injured. 
Held,  that  defendant  had  properly  fulfilled 
its  duty  of  furnishing  suitable  tools  and  ap- 
pliances, and  the  injury  was  in  no  way  the 
result  of  its  negligence.  Towne  y.  United 
Electric  Oas  ft  Power  Co.,  81  Pac.  124,  125, 
146  CaL  766,  70  L.  R.  A.  214,  2  Ann.  Cas.  906. 
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'Negligence"  is  the  breach  of  legal  duty. 
It  is  immaterial  whether  the  duty  is  one  im- 
posed by  the  rule  of  common  law  requiring 
exercise  of  ordinary  care  not  to  injure  an- 
other, or  is  imposed  by  statute  designed  for 
the  protection  of  others.  The  onl^  differ- 
ence is  that  in  the  one  case  the  measure  of 
legal  duty  is  to  be  determined  upon  common- 
law  principles,  while  in  the  other  the  stat- 
ute fixes  it,  so  that  the  yiolation  of  the  stat- 
ute constitutes  condusiye  eyidence  of  negli- 
gence, or,  in  other  words,  negligence  per  se. 
The  sale  of  kerosene  in  yiolation  of  Laws 
1903,  p.  103,  8  2,  requiring  tlie  names  and 
grades  of  distillates  of  petroleum  to  be  mark- 
ed on  the  receptacles  in  which  they  are  sold, 
and  making  it  a  misdemeanor  not  to  do  so,  is 
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"negligence"  per  se.  Peterson  y.  Standard 
OU  Co.,  106  Pac.  337,  340,  55  Or.  611,  Ann. 
Cas.  1912A,  625  (quoting  and  adopting  defi- 
nition in  Osborne  y.  McMasters,  41  N.  W. 
643,  40  Minn.  103,  12  Am.  St  Rep.  698). 

Oarelessness  dlstinffiilsliefl 

''Negligence"  implies  an  omission  to  do  a 
thing  which  a  person  ought  to  do,  while 
"carelessness"  implies  heedlessness  or  inat- 
tention.   Larkin  y.  Taylor,  5  Kan.  433,  446. 

There  are  three  degrees  of  "negUgence^': 
First,  slight  negligence  involving  an  absence 
of  that  degree  of  care  and  vigilance  which 
persons  of  extraordinary  prudence  and  fore- 
sight are  accustomed  to  use;  second,  ordi- 
nary negligence,  involving  failure  to  exercise 
in  any  given  situation  such  care  as  the  great 
mass  of  mankind  ordinarily  exercise  under 
the  same  or  similar  circumstances;  and, 
third,  gross  negligence  involving  a  failure  to 
exerdse  any  care  to  avoid  inflicting  injury  to 
the  person  or  property  of  others,  recklessly 
or  wantonly  acting  or  failing  to  act  to  avoid 
such  injury,  evincing  such  utter  disregard  of 
consequences  as  to  suggest  a  willingness,  sub- 
stantially equivalent  to  intent,  to  injure  and 
denominateif  such  constructively,  and  classa- 
ble  with  actual  intent  as  regards  duty  to 
compensate  for  the  injury.  Astrin  v.  Chicago, 
M.  &  St  P.  R.  Co.,  128  N.  W.  265,  268,  143 
Wis.  477,  31  L.  R.  A.  (N.  S.)  158. 

A  classification  of  "negligence"  as 
"slight,"  "ordinary,"  and  "gross"  has  been 
quite  generally  abandoned,  and  the  more  ra- 
tional view  adopted  that  any  want  of  or- 
dinary care  constituted  actionable  negligence. 
Sherwood  v.  Home  Savings  Bank,  109  N.  W. 
9,  12,  131  Iowa,  528. 

In  Iowa  actionable  "negligence"  does  not 
depend  on  its  degree,  and  the  differentiation 
into  gross,  ordinary,  and  slight  negligence 
means  little  more  than  a  matter  of  compara- 
tive emphasis  in  the  discussion  of  testimony. 
Denny  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  130  N. 
W.  363,  364,  160  Iowa,  460. 

Under  Ky.  St  1903,  §  6,  giving  a  cause 
of  action  for  a  death  caused  by  another's 
"negligence,"  gross  negligence  need  not  be 
shown.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Evans'  Adm'r,  110  S.  W.  844,  848, 129  Ky.  152. 

An  instruction  as  to  the  division  of  "neg- 
ligence" into  slight,  ordinary,  or  gross  can- 
not be  usefully  applied  in  trials  of  cases; 
their  signification  varying  according  to  the 
circumstances,  until  there  are  so  many  real 
exceptions  that  the  words  can  scarcely  be 
said  to  have  any  real  application.  Oregon 
Co.  V.  Roe,  176  Fed.  716,  718,  100  a  C.  A. 
269. 

Degrees  of  negligence  are  not  recognized ; 
for,  though  the  terms  "wanton,  willful,  and 
reckless"  are  sometimes  used  in  characteriz- 
ing conduct,  yet  the  law  applies  only  the 
word  "negligence,"  which  is  a  failure  to  per- 


form a  duty,  and,  though  the  law  recognizes 
degrees  in  care,  very  high  care,  and  ordinary 
care,  the  failure  to  exercise  the  highest  de- 
gree of  care  required  is  only  negligence, 
though  failure  to  exercise  ordinary  care  is 
also  negligence.  Young  v.  St  Louis,  I.  M.  & 
S.  Ry.  Co.,  127  S.  W.  19,  26,  227  Mo.  307. 

Am  WAat  of  dillseaoe 

Negligence  is  not  a  thing,  but  a  relation. 
"The  word  ^negligence*  implies  a  duty  to  use 
due  diligence,  and  such  a  duty  may  be  owed 
to  one  person,  and  not  to  another."  Boston 
&  M.  R.  R.  V.  Sargent,  67  AtL  688,  691,  72  K. 
H.  456  (quoting  Mowbray  v.  Merryweatber, 
[1895]  2  Q.  B.  Div.  640,  647). 

"Negligence,"  relatively  to  the  safety  of 
any  particular  person,  is  the  breach  of  some 
diligence  due  to  that  person.  Where  no  duty 
of  diligence  appears  relatively  to  the  person 
injured,  there  can  be  no  presumption  of  its 
breach.  "Negligence"  causing  an  injury  does 
not  give  a  right  of  action  to  the  person  in- 
jured, unless  there  is  some  diligence  due  to 
such  person  at  the  time  with  reference  to  the 
particular  conduct  in  question.  Southern  R. 
Co.  V.  Cash,  62  S.  E.  823,  826,  131  6a.  537. 

As  doias  what  m  pmdent  maa  wovld 
not  do 

If  one  does  what  the  great  body  of  otber 
prudent  men  do,  under  a  like  situation,  he  is 
not  "negligent."  Tallman  v.  Nelson,  125  S. 
W.  1181,  1183,  141  Mo:  App.  478. 

Aft  m  f  aot 

"Negligence"  in  one  sense  is  a  quality 
attaching  to  acts  dep^ident  on  and  arising 
out  of  the  duties  and  relations  of  the  parties 
concerned,  and  is  as  much  a  fact  to  be  found 
by  the  Jury  as  the  alleged  acts  to  which  it 
attaches  by  virtue  of  such  duties  and  rela- 
tions. Patton-Worsham  Drug  Co.  ▼.  Drennon 
(Tex.)  123  S.  W.  706.  708. 

"  'Negligence,'  in  one  sense,  Is  a  quality 
attaching  to  acts  dependent  upon  and  arislDg 
out  of  the  duties  and  relations  of  the  parties 
concerned,  and  is  as  much  a  fact  to  be  found 
by  the  Jury  as  the  alleged  acts  to  whicfa  It 
attaches  by  virtue  of  such  duties  and  reU- 
tions.  *  *  *  It  is  not  a  conchisioD  to  be 
testified  to  by  witnesses,  but  an  inference  to 
be  deduced  from  the  facts  and  circumstances 
disclosed  by  the  evidence."  Tiborsky  v.  Chi- 
cago, M.  &  St  P.  Ry.  Co.,  102  N.  W.  549,  550. 
124  Wis.  243  (citing  Townley  v.  Chicago,  M. 
&  St  P.  Ry.  Co.,  11  N.  W.  65,  63  Wis.  633; 
Kaples  V.  Orth,  21  N.  W.  633,  61  Wis,  533: 
Hart  V.  West  Side  R.  Co.,  67  N.  W.  91,  86 
Wis.  489,  490,  21  L.  R.  A.  743,  39  Aoi.  St  R^ 
877). 

As  an  Inf  erenoe  of  f  aot 

"'Negligence'  is  something  Invisible,  in- 
tangible, and,  for  the  most  part,  incapable  of 
direct  proof,  like  sensible  facts  or  physical 
events.  It  is,  in  general,  a  matter  of  infe^ 
ence  from  other  facts  and  cirenmstaDce» 
which  admit  of  direct  proof,  ahd  which  may 
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raise  a  presumption  of  the  truth  of  the  main 
fact  to  be  proved.  These  facts  and  drcum- 
stances  mnst  be  sndi  as  would  warrant  a 
Jury  In  Inferring  from  them  the  fact  of  neg- 
ligence by  reasoning  in  the  ordinary  way, 
according  to  the  natural  and  proper  relation 
of  things  and  consistently  with  the  common 
sense  and  experience  of  mankind."  Beebe  v. 
St.  Louis  Transit  Co.,  103  S.  W.  1019,  1026, 
206  Mo.  419,  12  L.  R.  A.  (N.  S.)  760  (quoting 
and  adopting  the  definition  in  Callahan  v. 
Wame,  40  Mo.  136). 

At  f ailnre  of  duty 

"Negligence"  is  a  failure  of  duty.  Shaw- 
nee Light  &  Power  Co.  v.  Sears,  95  Pac.  449, 
455,  21  Okl.  13  (citing  Haynes  v.  Gas  Co.,  19 
S.  E.  844,  114  N.  C.  203,  26  L.  E.  A.  810,  41 
Am.  St  Rep.  786). 

Failure  to  do  a  duty  is  "negligence." 
Beyer  y.  Hamburg-American  S.  S.  Co.,  171 
Fed,  582,  583. 

"Negligence"  must  depend  on  a  duty  owed 
by  one  person  to  another  which  is  negli- 
gently performed.  Southern  Ry.  Co.  v.  Smith, 
50  South.  390,  392,  163  Ala.  174 ;  Coin  v.  John 
H.  Talge  Lounge  Co.,  121  S.  W.  1,  6,  222  Mo. 
488,  25  L.  R.  A.  (N.  S.)  U79,  17  Ann.  Cas.  888; 
Huflft  V.  St.  Louis  &  S.  F.  R.  C3o.,  121  S.  W. 
120.  222  Mo.  286;  Ck>hen  ▼.  Koster,  118  N. 
Y.  Supp.  142,  144,  133  App.  Dlv.  570 ;  Kenne- 
dy V.  Hawkins,  102  Pac.  733,  734,  54  Or.  164, 
25  L.  R.  A.  (N.  S.)  606. 

EJvery  action  of  "negligence"  depends 
upon  a  duty  owing  by  defendant  to  protect 
plaintiff,  failure  to  perform  such  duty,  and  a 
rej^ultlng  injury  to  plaintiff.  CJlty  of  Laporte 
T.  Osbom,  86  N.  E.  995,  996,  43  Ind.  App.  100. 

In  the  absence  of  a  duty  violated,  there 
can  be  no  "negligence."  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Byrd  (Tex.)  124  S.  W.  738, 
739. 

"Negligence"  may  result  from  omission 
respecting  duty.  Randle  t.  Birmingham  Ry., 
Ught  &  Power  Co.,  53  South.  918,  921,  169 
Ala.  814. 
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'Negligence"  is  the  antithesis  of  duty. 
Where  there  is  no  duty,  there  cannot  be  neg- 
ligence. Thomas  v.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.,  106  S.  W.  379,  380,  127  Ky.  169. 

There  can  be  no  "negligence"  where 
there  Is  no  breach  of  duty.  It  must  appear 
that  defendant  owed  a  duty  and  also  that 
he  did  not  perform  it.  Roanoke  Ry.  &  Elec- 
tric Co.  V.  Sterret,  62  S.  B.  385,  387,  108  Va. 
533,  19  li.  R.  A.  (N.  S.)  316,  128  Am.  St.  Rep. 
971. 

Broadly  speaking,  "negligence"  is  a 
breach  of  duty.  Harrington  v.  Butte,  A.  ft 
P.  Ry.  Co.,  95  Pac.  8,  10,  37  Mont  169,  16  L. 
R.  A.  (N.  S.)  395. 

"Negligence"  implies  a  failure  to  do 
something  which  duty  or  prudence  requires 
should  have  been  done.  Gill  y.  Fugate,  78  S. 
W.  188,  191,  117  Ky.  267. 
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"The  word  'negligence'  implies  a  duty 
as  well  as  its  breach,  and  the  fact  of  negli- 
gence can  never  be  found  in  the  absence  of  a 
dut7."  Robbins  v.  Baltimore  &  O.  R.  Ck>.,  59 
S.  B.  612,  513,  62  W.  Va.  635;  Huchingson 
V.  Texas  Cent  R.  Co.,  118  S.  W.  1123,  1126, 
55  Tex.  Civ.  App.  229  (quoting  Little  Rock  & 
Ft  S.  By.  Co.  V.  Lawton,  18  S.  W.  548,  56 
Ark.  428,  16  L.  R.  A.  434,  29  Am.  St  Rep. 
48). 

"Negligence"  presupposes  the  existence  of 
a  duty  to  protect  from  injury,  and  failure  to 
perform  that  duty,  from  which  an  injury  re- 
sults. St.  liOuis,  I.  M.  &  S.  Ry.  Co.  v.  Rhoden, 
123  S.  W.  798.  800,  93  Ark.  29,  137  Am.  St 
Rep.  73,  20  Ann.  Cas.  915. 

The  first  element  of  "negligence"  is  a 
duty.  If  there  is  no  duty,  there  can  be  no 
negligence.  If  the  defendant  owed  a  duty, 
but  did  not  owe  it  to  the  plaintiff,  the  action 
will  not  lie.  Texas  Cent  R.  Co.  v.  Harbison, 
85  S.  W.  1138,  1139,  98  Tex.  499. 

"Negligence"  is  the  failure  to  discharge 
a  duty,  and  may  consist  of  the  omission  of  a 
duty,  or  the  doing  of  that  which  is  contrary 
to  a  duty.  Where  there  is  not  a  duty,  there  is 
no  negligence.  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Harrod's  Adm'r,  115  S.  W.  699,  701,  132 
Ky.  445. 
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"Negligence"  is  a  breach  of 
which  one  person  owes  to  another 
of  the  relation  existing  between 
duty  in  each  particular  case  being 
what  an  ordinarily  prudent  person 
in  a  like  situation.  Chilberg  v. 
Furniture  Co.,  115  Pac.  837,  838, 
414,  34  L.  R.  A.  (N.  S.)  1079. 

"Negligence"  is  negative  in  its  character. 
It  is  the  omission  to  perform  some  duty.  It 
implies  nonfeasance,  and  Is  comtradistin- 
gidshed  from  misfeasance.  Davenport  v. 
Southern  R.  Co.,  124  Fed.  983,  984. 

"Negligence"  is  the  violation  of  duty  by 
omission  or  commission,  which  creates  a  men- 
ace, and  when  It  becomes  effective  by  caus- 
ing injury  to  a  blameless  person  liability  fol- 
lows. Birch  V.  City  of  New  York,  106  N.  T. 
Supp.  104,  105,  121  App.  IMv.  395. 

"Negligence"  consists  in  the  violation  of 
a  duty  owed  by  one  person  to  another, 
whether  the  duty  arises  from  relations  of  the 
parties,  or  is  created  by  statute  under  the 
police  power  of  the  state.  Wells  v.  Joslin 
Mfg.  Co.,  82  Ati.  258,  260,  33  R.  I.  498. 

The  burden  is  on  plaintiff,  in  an  action 
for  negligent  injuries,  to  show  that  defendant 
owed  him  a  duty  and  failed  to  perform  it 
Mehler  v.  Fisch,  120  N.  Y.  Supp.  807,  809,  66 
Misc.  Rep.  549. 

Where  there  is  a  breach  of  a  duty  due 
to  all  persons,  the  liability  of  the  wrong- 
doer does  not  depend  on  privity  between  him- 
self and  the  person  injured.  Hasbrouck  v. 
Armour  &  Co.,  121  N.  W.  157,  160,  139  Wis. 
357,  23  L.  R.  A.  (N.  S.)  876. 


NEGUGENGE 


562 


NEGLIGENCE 


"Negligence"  Is  the  breach  of  some  duty 
which  a  person  owes  to  another,  and  where, 
by  such  breach  of  duty,  injury  is  caused  as  a 
proximate  result  thereof,  then  such  negli- 
gence is  actionable,  and  the  injured  person 
may  recover  damages  therefor,  provided  he 
himself  did  not  contribute  thereto  materially 
by  negligence  on  his  part.  Indianapolis  &  M. 
Rapid  Transit  Co.  v.  Edwards,  74  N.  E.  533, 
534,  36  Ind.  App.  202. 

To  constitute  a  good  cause  of  action  for 
Injuries  through  "negligence,"  there  should 
be  stated  a  right  on  plaintiff's  part,  a  duty 
on  defendant's  part,  respecting  such  right, 
and  a  breach  of  such  duty  resulting  In  plain- 
tiff's injury.  City  of  Havre  De  Grace  v. 
Fletcher,  77  Atl.  114,  116,  112  Md.  662. 

"Negligence"  is  a  breach  of  duty.  Where 
there  is  no  duty,  or  no  breach,  there  is  no 
negligence.  An  injury  that  is  a  natural  and 
probable  consequence  of  an  act  of  negligence 
is  actionable.  But  an  injury  which  could  not 
have  been  foreseen  nor  reasonably  anticipat- 
ed as  the  probable  result  of  an  act  or  omis- 
sion is  not  actionable,  and  such  an  act  or 
omission  is  either  the  remote  cause,  or  no 
cause  whatever,  of  the  injury.  Kreigh  v. 
Westinghouse,  Church,  Kerr  &  Co.,  152  Fed. 
120,  122,  81  C.  0,  A.  338,  11  L.  R.  A.  (N.  S.) 
684  (dt&ng  Cole  v.  German  Savings  &  Loan 
Soc  124  Fed.  113,  115,  59  C.  C.  A.  593,  595, 
68  L.  R.  A.  416). 

"  'Negligence,'  among  workmen,  is  a 
breach  of  the  duty  which  each  owes  to  the 
others,  and  not  a  breach  of  the  master's  duty, 
if  he  has  exercised  the  care  that  Is  required 
of  him."  Atchison  &  Eastern  Bridge  Co.  v. 
Miller,  80  Pac,  18,  29,  71  Kan.  13,  1  L.  R.  A. 
(N.  S.)  682. 

"'Negligence*  has  been  defined  to  be  a 
failure  of  duty."  On  proof  that  a  live  wire, 
carrying  a  deadly  current,  fell  into  a  public 
street.  It  might  well  be  said  that  some  one 
has  failed  in  his  public  duty.  Booker  v. 
Southwest  Missouri  R.  Co.,  128  S.  W.  1012, 
1016,  144  Mo.  App.  273. 

The  elements  involved  in  a  cause  of  ac- 
tion for  "negligence"  are  the  existence  of  a 
duty  to  protect  plaintiff  from  injury,  failure 
to  perform  such  duty,  and  resulting  injury. 
J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry. 
Co.  (N.  C.)  76  S.  E.  513,  515. 

"Negligence"  Is  a  breach  of  duty.  In 
order  for  it  to  exist,  there  must  be  both  a 
duty  and  a  breach  of  it  It  is  the  duty  of 
the  court  In  its  instructions  to  advise  the 
Jury  of  the  duties  which  the  law  imposes  up- 
on the  parties,  and,  where  there  is  conflict  in 
the  evidence,  it  is  the  function  of  the  Jury  to 
determine  whether  these  duties  imposed  by 
law  have  been  violated.  The  jury  is  the 
judge  of  the  fact,  and  not  of  the  law.  Mid- 
land Valley  R.  Co.  v.  Bailey,  124  Pac.  987, 
988,  34  Okl.  193. 


**  'Negligence'  is  a  failure  to  perform  a 
duty  which  one  owes  to  another,  as  wheie 
a  railway  company  fails  to  make  due  inspec- 
tion of  a  public  sidewalk  maintained  by  it 
across  its  right  of  way  and  to  make  it  rea- 
sonably safe  for  pedestrians,  as  the  need 
thereof  might  be  discoverable  by  means  of 
such  inspection."  Wabash  R.  Co.  v.  De  Hart, 
65  N.  B.  192,  194,  32  Ind.  App.  02. 

"  'Negligence'  constitutes  no  cause  of  ac- 
tion, unless  it  expresses  or  establishes  some 
breach  of  duty."  There  can  be  no  recovery 
from  a  railroad  company  for  personal  inju- 
ries from  the  negligent  collision  of  its  cars, 
which  overturned,  crashing  into  plain tifTs 
house,  causing  her  great  fright,  on  the  allega- 
tions of  mere  fright  alone,  as  the  company 
owed  plaintiff  no  duty  to  protect  her  from 
fright.  Ewing  v.  Pittsburgh,  C.  &  St  L.  Ry. 
Co.,  23  Atl.  340,  147  Pa.  40,  14  Ia  R.  A.  666, 
30  Am.  St  Rep.  709. 

"The  law  of  'negligence'  is  based  on  tlte 
relative  duties  of  one  person  to  another.  To 
establish  negligence,  a  breach  of  some  doty 
of  this  kind  must  be  shown."  Where  a  tele- 
graph agent  delivered  a  telegram  to  a  person 
other  than  the  addressee,  but  having  a  sim- 
ilar name,  and  the  discrepancy  was  noticed 
by  the  person  to  whom  it  was  delivered,  the 
telegraph  company  was  not  chargeable  with 
negligence.  Bowyer  v.  Western  Union  Td. 
Co.,  106  N.  W.  748,  130  Iowa,  824,  5  L.  a  A. 
(N.  S.)  984. 

Same— Iies*l  duty 

"Negligence"  consists  in  doing,  or  omit- 
ting to  do,  an  act  by  which  a  legal  duty  or 
obligation  is  violated.  Monroe  v.  Atlantic 
Coast  Une  R.  Co.,  66  S.  E.  315,  316,  151  N. 
C.  374,  27  L.  R.  A.  (N.  S.)  193. 

"Negligence"  in  Its  technical  sense  em- 
braces failure  to  discharge  a  legal  duty  to  an 
injured  person.  Goodwin  v.  Columbia  Tel^- 
phone  Co.,  138  S.  W.  940,  943,  157  Ma  App. 
596. 

There  can  be  no  "negligence"  where 
there  is  no  legal  duty.  Cumberland  Tele- 
graph &  Telephone  Co.  v.  Martin's  Adm'r,  77 
S.  W.  718,  116  Ky.  554,  63  L.  R.  A.  469.  105 
Am.  St.  Rep.  229. 

"Negligence,"  as  used  in  the  law,  may 
be  defined  as  the  failure  to  discharge  a  legal 
duty,  whereby  injury  occurs.  There  can  be 
no  negligence  where  there  is  no  duty  impo^ 
ed.  Franklin  v.  Tracy,  77  S.  W.  1113,  1115. 
117  Ky.  267,  63  U  R.  A.  649. 

Failure  to  perform  a  duty  imposed  br 
statute  or  ordinance  is  "negligence."  Fenn 
V.  Clark,  103  Pac.  944,  945,  11  OaL  Am^  7». 

"Negligence,"  as  distinguished  from  the 
common-law  definition,  may  arise  from  the 
failure  to  discharge  a  duty  imposed  by  a 
statute  or  municipal  ordinance.  Strottman 
V.  St.  Louis,  I.  M.  ft  S.  Ry«  Go^  109  S.  W. 
769,  788,  211  Mo.  227  (dissentins  <HPiniosi)* 
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The  measure  of  legal  duty  is  usually  ex- 
pressed posltlYely,  by  stating  what  consti- 
tntes  due  care,  rather  than  negatiTely,  by 
stating  what  constitutes  "negligence/*  which 
is  the  unintentional  failure  to  perform  the 
duty  imposed  by  law.  Raymond  ▼.  Portland 
R.  Co.,  02  Aa  002,  005,  100  Me.  529,  8  L.  R. 
A.  (N.  S.)  M. 

''Negligence"  is  defined  as  "the  uninten- 
tional failure  to  perform  a  duty  implied  by 
law,  whereby  damage  naturally  and  proxi- 
mately results  to  another."  Southern  Ry. 
Co.  7.  Chatman,  53  S.  E.  002,  097,  124  Qa. 
1026»  0  L.  R.  A.  (N.  8.)  283,  4  Ann.  Gas.  075. 

"Negligence"  is  the  failure  to  perform  a 
duty  imposed  by  law,  or  to  exercise  that  care 
which  a  man  of  ordinary  prudence  would 
have  exercised  under  existing  drcumstanees, 
and,  where  conditions  change,  the  degree  of 
care  required  changes  with  them.  Pritchett 
T.  Southern  Ry.  Co.,  72  8.  B.  828,  834,  157 
N.  C.  88. 

" 'Negligence'  in   its  cItU   relations   is 
such  an  inadvertent  imperfection,  by  a  re- 
sponsible human  agent,  in  the  discharge  of 
a  legal  duty,  as  immediately  produces,  in  an 
ordinary  and  natural  sequence,  a  damage  to 
another.    The  inadvertency,  or  want  of  due 
consideration   of   duty,    is  the   injuria,    on 
which,  when  naturally  followed  by  the  dam- 
num, the  suit  is  based."    Wharton,  Neg.  (  3. 
In  Hoepper  y.  Southern  Hotel  Co.,  44  S.  W. 
257,  142  Mo.  loc.  dt  889,  the  foUowing  lan- 
guage of  Giiannell,  B.,  in  Smith  v.  Railroad, 
li.  R.  0  G.  P.  20,  is  approvingly  quoted,  to  wit: 
"I  quite  agree  that  where  there  Is  no  direct 
evidence  of  negligence  the  question  what  a 
reasonable    man    might   foresee   ia    of   im- 
portance in  considering  the  question  whether 
there  la  evidence  of  negligence  for  the  jury  or 
not;   but  when  it  has  been  determined  that 
there  is  evidence  of  negligence,  the  person 
guilty  ot  it  is  equally  liable  for  its  conse- 
quences, whether  he  could  have  foreseen  them 
or  not"     Foley  v.  McMahon,  90  S.  W.  113, 
114, 114  Mo.  App.  442. 

In  an  action  for  Injuries  to  a  servant,  the 
burden  is  on  plaintiff  to  establish  defendant's 
"negligence/'  viz.,  failure  to  discharge  its 
legal  duties  toward' him.  Smith  v.  Philadel- 
phia, B.  A  W.  R.  Go.,  78  AU.  818,  819,  111 
Md.  274. 

A  railroad  company  must  give  the  statu- 
tory signals  when  approaching  a  highway 
crossing,  and  a  failure  to  do  so  is  ''negli- 
gence," within  Kirby's  Dig.  I  0695,  providing 
that  railroad  companies  are  liable  for  dam- 
ages caused  by  the  omission  to  give  statutory 
signals.  Kansas  Gity  Southern  Ry.  Go.  v. 
Drew,  147  8.  W.  50,  58, 108  Ark.  374. 

Same— Kmb^rledge  of  duty 

"Negligence"  is  ordinarily  predicated  in 
terms  of  knowledge,  and  liability  attaches 
only  in  case  the  defendant  knows,  or  by  the 
ezetdse  ot  ordinary  care  could  know.    In  an 


action  for  injuries  received  in  a  street  by  be- 
ing struck  by  a  bottle  that  was  thrown  by 
W.  from  the  roof  garden  of  a  hotel,  there  was 
no  evidence  to  show  that  W.  was  boisterous, 
or  that  he  threatened  any  one,  and  no  evi- 
dence from  which  it  oould  be  inferred  that 
he  would  throw  the  bottle  in  question.  An 
instruction  as  to  the  liability  of  the  hotel 
company  that  if  the  jury  believed  that  W. 
threw  the  bottle  from  the  roof  garden,  and 
plaintiff  was  injured  thereby,  and  if  at  the 
time  he  was  intoxicated,  and  his  behavior 
was  such  as  would  indicate  to  a  man  of  aver- 
age prudence  that  he  might  throw  a  bottle  to 
the  street  below,  and  that  these  facts  were 
known,  or  by  ordinary  care  could  have  been 
known,  to  the  defendant  or  its  agents,  then  it 
became  the  duty  of  the  defendant  and  its 
agents  to  remove  W.  from  the  roof  garden  or 
otherwise  control  him,  and  that  the  law  in 
that  event  is  for  the  plaintiff,  is  not  errone- 
ous»  as  basing  the  liability  of  defendant  on 
knowledge  rather  than  on  belief,  or  reason- 
able  grounds  for  belief.  Bruner  v.  Seelbaoh 
Hotel  Co.,  117  S.  W.  373,  870,  188  Ky.  41,  19 
Ann.  Gas.  217. 

As  failiure  to  exercise  eare  Jastly  de- 
Buu&ded  by  cironmstaiioes 

"Negligence"  is  the  failure  to  observe  for 
the  protection  of  another  that  degree  of  care 
which  the  circumstances  justly  demand, 
whereby  such  other  person  suffers  injury. 
Fisher  v.  City  of  New  Bern,  53  S.  E.  342,  345, 
140  N.  C.  500,  5  L.  R.  A.  (N.  S.)  542,  111  Am. 
St  Rep.  857;  McCartney  v.  People's  R.  Co. 
(Del.)  78  Atl.  771,  772,  2  Boyce,  191 ;  Walls  v. 
People's  R.  Co.  (Del.)  80  Atl.  355,  358 ;  Mor- 
gan V.  Oronogo  Circle  Mln.  Co.,  141  S.  W.  735, 
740,  100  Mo.  App.  99;  Valente  v.  American 
Bridge  Co.,  73  Atl.  895,  400,  0  Pennewlll, 
550 ;  Florida  R.  Go.  v.  Sturkey,  48  South.  34, 
35,  50  Fla.  190  (quoting  and  adopting  defini- 
tion in  Jacksonville  St  Ry.  Ck>.  v.  Ghappell, 
21  Fla.  175);  Smith  v.  Detroit  United  Ry., 
119  N.  W.  040,  044, 155  Mich.  400 ;  linthicum 
V.  Truitt  (Del.)  80  Atl.  246,  248,  2  Boyce,  338 : 
Columbia  Box  &  Lumber  Co.  v.  Drown,  150 
Fed.  459,  402,  84  G.  G.  A.  289  (quoting  and 
adopting  definition  in  Gooley,  Torts,  p.  030) ; 
Buchanan  v.  Philadelphia,  B.  &  W.  R.  Co.,  75 
Atl.  872.  870, 1  Boyce,  83;  Weldon  v.  People^s 
R.  Go.  (Del.)  05  AtL  589,  590 ;  Black's  Adm'r 
V.  Ya.  Portland  Cement  Co.,  51  S.  E.  831, 104 
Va.  450  (quoting  and  adopting  definition 
Gooley,  Torts,  p.  080) ;  Qoeen  Anne's  R.  Go. 
V.  Reed  (Del)  59  Atl.  800,  802,  6  Pennewlll, 
220,  119  Am.  St  Rep.  301  (quoting  Gooley 
Torts.) 

"Negligence"  in  a  legal  sense  is  a  fail- 
ure to  observe,  for  the  protection  of  the  in- 
terests of  another  person,  that  degree  of  care, 
precaution,  and  vigilance  which  the  circum- 
stances justly  demand,  whereby  such  other 
person  suffers  Injury.  While  the  obligation 
to  exercise  care  in  the  conduct  of  one's  busi- 
ness varies  under  different  circumstances^ 
there  always  remains  the  duty  to  exercise 
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such  reasonable  care  as  should  be  exercised 
by  a  person  of  ordinary  prudence  under  like 
circumstances.  Szymanskl  v.  Blumenthal,  56 
Atl.  674,  675,  4  Pennewlll,  511,  103  Am.  St. 
Rep.  132  (citing  Tully  v.  Philadelphia,  W.  & 
B.  R.  Co.,  47  AU.  1019,  2  PennewiU,  537,  82 
Am.  St  Rep.  425). 

"Negligence,"  in  a  legal  sense,  has  been 
defined  to  be  the  failure  to  observe,  for  the 
protection  of  the  Interests  of  anotJier  person, 
that  degree  of  care,  precaution,  and  vigilance 
which  the  circumstances  Justly  demand, 
whereby  such  other  person  suffers  injury. 
In  an  action  for  injuries  to  a  servant  while 
riding  on  a  private  railroad  by  derailment  of 
the  cars  and  the  fall  of  a  car  frame,  caused 
by  a  defective  bolt  used  to  fasten  the  same, 
defendant  was  not  guilty  of  negligence,  In 
failing  to  promulgate  rules  for  the  govern- 
ment of  its  servants  in  the  operation  of  cars 
on  the  railroad  in  question.  Jemnienski  v. 
Lobdell  Car  Wheel  Co.,  63  Atl.  935,  937,  5 
PennewiU,  385. 

'*  'Negligence,'  in  a  legal  sense,  is  'failure 
to  observe  for  the  protection  of  the  interests 
of  another  person  that  degree  of  care,  pre- 
caution, and  vigilance  which  the  circumstanc- 
es justly  demand,  whereby  such  other  person 
suffers  injury.'  Any  failure  upon  the  part 
of  the  master  to  observe  for  the  protection  of 
his  servant  that  reasonable  degree  of  care 
which  the  circumstances  of  the  particular 
case  justly  demand  is  actionable  'negligence,' 
and  is  not  within  the  influence  of  the  doctrine 
of  assumed  risks."  Black  v.  Virginia  Port- 
land Cement  Co.,  51  S.  B.  831,  832,  104  Va. 
450  (quoting  and  adopting  Cooley,  Torts,  p. 
630). 

Under  Code  1906,  8  1985,  providing  that, 
in  all  actions  against  railroad  companies  for 
injury  to  persons  or  property,  proof  of  in- 
juiy  inflicted  by  the  running  of  locomotives 
or  cars  shall  be  prima  fade  evidence  of  a 
lack  of  reasonable  skill  and  care  on  the  part 
of  the  servants  of  the  company,  proof  of  an 
injury  raises  a  presumption  of  negligence, 
cawtlng  the  burden  of  proof  on  the  railroad 
company;  and  as  "negligence"  is  a  failure 
to  observe,  for  the  protection  of  another  per- 
son, that  degree  of  care  which  the  circum- 
stances Justly  demand,  proof  that  the  equip- 
ment of  a  train  was  proper  and  that  the  serv- 
ants of  the  company  kept  a  vigilant  lookout 
is,  in  the  absence  of  any  proof  as  to  the  con- 
dition of  the  person  injured,  insufllclent  to 
rebut  the  statutory  presumption.  New  Or- 
leans, M.  &  C.  R.  Go.  V.  Cole,  57  South.  556, 
568,  101  Biiss.  173. 

As  f ailiure  to  use  createst  earo 

In  an  action  for  injuries  to  a  passenger, 
alleged  to  be  due  to  the  negligence  of  defend- 
ant's employ^,  the  court  properly  instructed 
that  "negligence"  meant  the  failure  to  use 
the  utmost  care  that  would  be  used  by  a  very 
prudent  person   under  like   circumstances. 


Contreras  v.  San  Antonio  Traction  Co.  (Tex.) 
83  S.  W.  870. 

Fault  synoBymoas 

See  Fault 

Foreseeing  efleot 

Failure  to  guard  against  that  which  has 
never  occurred  and  which  is  very  unlikely  to 
occur,  and  which  does  not  naturally  suggest 
itself  to  prudent  men  as  something  which 
should  be  guarded  against,  is  not  "negli- 
gence." Ryan  v.  Cortland  Carriage  Goods 
Co.,  118  N.  Y.  Supp.  56,  57,  133  App.  Dlv.  467. 

"Negligence"  in  law  is  careless  conduct 
under  such  circumstances  that  an  ordinarily 
prudent  person  would  anticipate  some  injury 
to  another  as  a  reasonably  probable  result 
thereof.  Johanson  v.  Webster  Mfg.  Co.,  120 
N.  W.  832,  833,  139  Wis.  18L 

"Negligence"  cannot  exist  unless  there 
is  a  duty  to  the  person  injured,  and  it  ought 
not  be  deemed  negligence  to  do  or  to  fail 
to  do  an  act  when  it  was  not  anticipated, 
and  should  not  have  been  anticipated,  that  it 
would  result  in  injury  to  any  one.  Murphy 
V.  Galveston,  H.  &  N.  Ry.  Co.  (Tex.)  96  S. 
W.  940,  945  (citing  St  Louis  S.  W.  Ry.  Co.  of 
Texas  v.  Pope,  86  S.  W.  5,  98  Tex.  535 ;  Texas 
&  P.  Ry.  Co.  V.  Bigham,  38  S.  W.  162,  90  Tei. 
226,  227 ;  Brush  Electric  Light  &  Power  Co. 
V.  Le  Fevre,  57  S.  W.  640,  93  Tex.  607,  49  U 
R.  A-  771,  77  Am.  St  Rep.  898) . 

"'Negligence'  involves  not  only  knowl- 
edge of  a  defect,  but  an  aiq[>reciation  of  the 
danger  to  be  apprehended  therefrom.  Heoce 
it  is  that,  if  the  danger  att^iding  tbe  use  of 
a  sidewalk  is  not  so  open  and  obvious  as  to 
suggest  itself  in  an  appreciative  way  to  tbe 
mind  of  an  ordinarily  prudent  person,  an 
entry  upon  such  walk  cannot  be  said  to 
amount  to  'negligence'  as  matter  of  law." 
Arnold  v.  aty  of  Waterloo^  104  N.  W.  442, 
443,  128  Iowa,  410. 

An  act  cannot  be  held  to  be  negUgent 
when  there  was  no  reasonable  ground  for 
supposing  that  it  would  cause  injury  to  any 
one.  ^Negligence"  cannot  be  Imputed  because 
of  the  failure  to  perform  a  duty  so  suddenly 
and  unexpectedly  arising  that  there  is  no  op- 
portunity to  comprehend  the  situation  ai^ 
act  according  to  the  exigency.  McKee  ▼. 
Harrisburg  Traction  Co.,  60  Aa  4M,  499. 
211  Pa.  47. 

"Negligence"  consists  of  conduct  which 
common  experience  or  the  special  knowledge 
of  the  actor  shows  to  be  so  likely  to  produce 
the  result  complained  of,  under  tiie  dream- 
stances  known  to  the  actor,  that  lie  Is  held 
answerable  for  that  result,  although  it  ww 
not  certain,  intended,  or  foreseoL  Sctalenh 
mer  v.  Buffalo,  R.  &  P.  R.  Co.,  27  Sup.  Ct 
407,  409,  205  U.  S.  1, 12,  61  U  Ed.  681. 

"Negligence"  is  the  proximate  cauae  of 
an  injury  when  one  of  ordinary  s^ise  ought 
to  have  foreseen  that  tbe  act  would  probaUj 
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result  In  such  injury  or  some  like  injurious 
consequence,  and  whether  one  of  ordinary 
sagacity  ought  to  have  foreseen  the  probable 
consequences  of  the  act  Is  to  be  inferred  from 
a  consideration  of  all  the  facts  and  circum- 
stances surrounding  the  case,  and  is  a  ques- 
tion for  the  court,  and  not  a  proper  subject 
of  an  interrogatory  addressed  to  a  Jury; 
and  hence,  in  an  action  against  a  street  rail- 
way company  for  injury  to  a  passenger  while 
alighting,  a  question  whether  it  was  reason- 
ably probable  in  the  circumstances  that  she 
would,  after  the  conductor  gave  the  signal  to 
stop  the  car  leave  her  seat  and  take  a  posi- 
tion that  would  be  rendered  perilous  by  the 
stopping  ot  the  car  in  the  manner  in  which 
it  was  stopped,  could  not  properly  be  decided 
by  an  answer  to  an  interrogatory.  Richmond 
Street  &  Interurban  Ry.  Co.  v.  Beverley,  84 
X.  E.  558,  559,  86  N.  E.  721,  43  Ind.  App. 
105. 

"Negligence"  consists  in  conduct  which 
common  experience  or  the  special  knowledge 
of  the  action  shows  to  be  so  likely  to  produce 
the  result  complained  of,  under  the  circum- 
stances known  to  the  actor,  that  he  is  held 
answerable  for  that  result,  although  it  was 
not  certain,  intended  or  foreseen.  "Railroad 
companies,  like  natural  persons,  must  so  use 
their  property  and  privileges  as  not  to  injure 
the  rights  of  others,  and  in  running  and  oi^ 
erating  their  cars  must  exercise  care  pro- 
portionate to  the  danger  of  injury  to  others. 
When,  in  the  exercise  of  such  care,  ordinary 
caution  and  prudence  requiring  the  giving  of 
signals  or  warning,  the  failure  to  do  so  is 
'negligence."*  Where  trainmen,  in  charge 
of  a  train  obstructed  a  crossing,  in  the  exer- 
cise of  ordinary  care  ought  to  have  antici- 
pated that  persons  in  the  act  of  crossing 
might  be  on  or  between  or  about  the  cars, 
and  that  not  to  give  warning  before  moving 
the  train  would  result  in  injury,  their  failure 
to  give  such  warning  was  "negligence.'*  Ge- 
sas  V.  Oregon  Short  Line  R.  Co.,  93  Pac  274, 
278,  33  Utah,  156,  13  L.  R.  A.  (N.  S.)  1074 
(quothasr  and  adopting  definition  in  Schlem- 
mer  v.  Buffalo,  R.  ft  P.  R.,  27  Sup.  Ct  407, 
205  U.  S.  1,  61  L.  Ed.  681). 

Fraud  distlnffvislied 

"•Negligence*  is  to  be  carefully  dlstia- 
gnished  from  'fraud!  \  the  distinction  arising 
in  the  element  of  inadvertence.  'Fraud*  is  in- 
variably intentional,  either  actually  or  con- 
structively ;  'negligence*  Is  never  so.*'  Stand- 
ard Marine  Ins.  Co.,  Limited,  of  Liverpool, 
Eng.  V.  Nome  Beach  Lighterage  &  Transp, 
Co.,  133  Fed.  636,  648,  67  C.  C.  A.  602,  1  L. 
R.  A.  (N.  S.)   1095. 

latemt  fllstliignislied 

*'Nesligence'*  is  not  a  matter  of  intention, 
and  it  is  proper  to  refuse  to  permit  a  witness 
to  state  why  a  particular  act  was  not  done ; 
the  not  doing  of  such  act  being  the  basis  of 
the  charge  of  negligence.  Walker  v.  Chicago 
&  A.  R.  Co^  149  111.  App.  406»  411. 


Purpose  or  design  is  foreign  to  "negli- 
gence.** Pittsburgh,  C,  0.  ft  St  L.  Ry.  Co.  v. 
Ferrell,  78  N.  B.  988,  989,  39  Ind.  App.  515 
(citing  Parker  v.  Pennsylvania  Company,  34 
N.  E.  604,  134  Ind.  673,  23  L.  R.  A.  552). 

"Negligence**  excludes  the  idea  of  inten- 
tion. A  count  in  a  complaint  alleging  that 
defendant  was  a  common  carrier,  and  that 
it  so  negligently  conducted  its  business  that 
by  reason  of  such  negligence  plaintifl*s  intes- 
tate, who  was  a  passenger  on  one  of  its 
trains,  received  personal  injuries  which  caus- 
ed bis  death,  states  a  cause  of  action  for 
simple  negligence;  Louisville  &  N.  R.  Co.  v. 
PerklDS,  44  South.  602,  604,  152  Ala.  133. 

Intentional  wrosc  di stin gnislned 

The  distinction  between  "negligence"  and 
intentional  wrong,  as  relating  to  the  liability 
for  the  sale  of  dangerous  or  harmful  articles, 
is  important  as  bearing  on  the  dvil  liabil- 
ity for  consequences  for  injuries.  If  a  ven- 
dor sell  a  machine,  knowing  it  defective  and 
dangerous,  he  is  liable ;  but,  if  he  sell  with- 
out knowledge  of  the  defect  or  danger,  he  is 
not  liable,  though  he  be  careless  or  negligent 
Kuelling  V.  Roderick  Lean  Mfg.  Co.,  75  N.  B. 
1098,  1101, 183  N.  Y.  78,  2  L.  R.  A.  (N.  8.)  303, 
111  Am«  St.  Rep.  691,  5  Ann.  Cas.  124. 

"Negligence,**  generally  speaking,  wheth- 
er it  be  ordinary  or  gross,  is  merely  an  omis- 
sion to  perform  a  duty,  and  is  not  an  affirma- 
tive wrongful  act,  though  there  may  be  in- 
stances where  gross  negligence  Is  of  an  af- 
firmative character,  and  amounts  to  an  in- 
tentional wrong,  or  a  reckless  disregard  of 
the  rights  of  others.  Schulte  v.  Louisville  ft 
N.  R.  Co.,  108  S.  W.  941,  943,  128  Ky.  627. 

ICaUoe  distlnffnislied 

The  doing  of  an  act  without  that  ordi- 
nary prudence  and  discretion  which  persons 
of  mature  mind  and  sound  Judgment  are  pre- 
sumed to  have  constitutes  "negligence,**  but 
will  not  alone  warrant  an  inference  of  "mal- 
ice.** Malice  is  distinguishable  ftom  mere 
negligence,  in  that  it  arises  from  some  pur- 
pose, while  negligence  arises  from  absence  of 
purpose.  The  characteristic  of  neglig^ce  is 
inadvertence,  or  an  absence  of  an  intent  to 
injure.  This  does  not  imply  that  the  act  was 
done  involuntarily  or  unconsciously,  but 
merely  that  the  person  doing  it  was  not  con- 
scious that  the  act  constituted  a  want  of 
reasonable  care.  Jenkins  v.  GilUgan,  108  N. 
W.  237,  238,  131  Iowa,  176,  9  L.  R.  A.  (N.  S.) 
1087  (citing  Pickens  v.  South  Carolina  A  G. 
R.  Co.,  32  a  E.  567,  54  S.  C.  498). 

Misfeasance  dlstinsvisl&ed 

''Negligence"  is  negative  in  its  character. 
It  id  the  omission  to  perform  some  duty.  It 
implies  nonfeasance,  and  is  contradistinguish- 
ed from  misfeasance.  Davenport  v.  South- 
em  R.  Co.,  135  Fed.  960,  967,  68  C.  O.  A.  444. 

Mismanagement  distingnislied 

Gen.  St.  1901,  §  5856,  providing  that  rail* 
road  companies  shall  be  liable  for  damages 
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to  any  employ^  of  said  companies  In  conse- 
quence of  any  negligence  of  their  agents,  or 
of  any  mismanagement  of  their  engineers  or 
other  employes  to  any  person  sustaining  such 
damage,  does  not  make  a  distinction  between 
agents  on  the  one  hand,  and  engineers  and 
other  employes  on  the  other,  nor  between 
"negligence'*  and  mismanagement,  but  by  the 
act  a  company  is  made  responsible  for  any 
misnuinagement  of  its  engineers  or  other  em- 
ploy^ to  any  person  sustaining  damage  there- 
by. Missouri,  K.  &  T.  Ry.  Co.  v.  Kellerman, 
87  S.  W.  401,  404,  39  Tex.  Civ.  App.  274. 

NuisAiLoe  distlnKiilslied 

See  Nuisance. 

"The  term  'negligence,*  without  any  qual- 
ification, means  ordinary  negligence."  Chica- 
go, R.  I.  &  P.  Ry.  Co.  V.  Lacy,  97  Paa  1025, 
1027,  78  Kan.  622  (citing  Kansas  Pac.  Ry.  Go. 
V.  Pointer,  14  Kan.  37). 

Am  question  of  fact  or  la^r 

"Negligence,"  as  well  as  contributory 
negligence,  In  the  great  majority  of  cases,  is 
a  mixed  question  of  law  and  fact  Ewing  y. 
Lanark  Fuel  Co.,  65  S.  B.  200,  205,  65  W.  Va. 
726,  29  K  R.  A.  (N.  S.)  487. 

The  burden  is  on  plaintiff  of  proving  ac- 
tionable negligence,  notwithstanding  the  rule 
making  "negligence"  for  the  Jury  where  rea- 
sonable men  might  differ  on  tiie  question. 
Baugher  v.  Harman,  66  S.  E.  86,  87,  110  Va. 
816. 

The  rule  of  res  ipsa  loquitur  not  being 
invoked,  it  is  error  to  authorize  a  Jury  in  an 
action  for  personal  injuries  to  render  a  ver- 
dict for  the  plaintiff  without  proof  of  "negli- 
gence." White  V.  IlUnois  Collieries  Co.,  145 
111.  App.  417,  419. 

In  absence  of  proof  of  negligence  by  de- 
fendant in  permitting  the  stairway  In  Its 
store  to  be  in  a  faulty  or  dangerous  condi- 
tion, "negligence"  cannot  be  imputed  as  a 
matter  of  law  from  the  happening  of  an  acci- 
dent on  the  stairway.  Belsky  v.  Fourteenth 
Street  Store,  121  N.  Y.  Supp.  321,  322. 

"Negligence"  is  in  the  main  a  question 
of  fact,  or  rather  whether  it  exists  or  not  in 
a  special  case  is  a  question  of  fact  for  the 
Jury.  All  that  the  law  has  ever  determined 
on  the  subject  is  that  it  consists  in  failing 
to  bestow  due  care  to  the  matter  in  hand — 
falling  to  do  that  which  due  care  requires  to 
be  done,  or  doing  that  which  such  care  for- 
bids. Whether  a  trolley  car  conductor  was 
negligent  in  falling  to  assist  a  passenger  onto 
the  car  is  a  question  of  fact,  depending  upon 
all  the  circumstances  as  they  appeared  to  the 
conductor  at  the  time,  or  as  they  should  have 
appeared  to  a  person  in  the  exercise  of  that 
degree  of  care  which  the  law  requires  him  to 
exercise.  Richardson  v.  Augusta  &  A.  R. 
Co.,  61  S.  E.  83,  84,  79  S.  C.  535  (citing  Simms 
v.  South  Carolina  Ry.  Co.,  8  S.  E.  301,  27 
8.  C.  268). 


As  relatiTO  term 

''Negligence"  is  a  relative  term,  to  be 
determined  on  the  facts  of  each  case.  Qolim 
V.  West  Jersey  &  8.  R.  Co.,  74  AtL  456,  78  N. 
J.  Law,  539. 

'^Negligence"  is  a  relative  term,  and 
what  would  be  negligence  in  one  sitaatton 
might  not  be  in  another.  Gallagher  v.  City 
of  Tipton,  113  S.  W.  674,  675,  676.  133  Mo. 
App.  557. 

"Negligence"  is  a  relative  term,  aod 
where  there  is  no  duty  there  can  be  no  ac- 
tionable negligence.  Coin  v.  J.  H.  Talse 
Lounge  Co.,  121  S.  W.  1,  6,  222  Ma  488^  25 
L.  R.  A.  (N.  S.)  1179,  17  Ann.  Cas.  88a 

"Negligence"  is  a  relative  term,  and  Im- 
plies the  neglect  of  some  duty.  Cole  v.  Joimb, 
141  S.  W.  689,  690,  159  Mo.  App.  472. 

"Negligence"  is  not  absolute  or  intrinsic, 
but  is  always  relevant  to  some  circumstance 
of  time,  place,  or  person.  Connell  v.  New 
Tork  Cent.  &  H.  R.  R.  Co.,  129  N.  Y.  Supp. 
666,  669,  144  App.  Div.  664. 

There  can  be  no  "negligence^*  where 
there  Is  no  duty  to  use  care,  for  negligence  if 
the  breach  of  some  duty  that  one  person 
owes  to  another,  and  consequently  it  Is  a 
relative  term,  and  varies  with  the  dream- 
stances  of  each  particular  case.  West  Vir- 
ginia Cent  &  P.  Ry.  Co.  v.  State,  54  AtL  669. 
671,  96  Md.  652,  61  L.  R  A.  674. 

"Negligence"  can  neither  be  affirmed 
nor  denied  until  the  conditions  under  wbidi 
the  act  was  performed  are  known.  Ne^- 
genoe  primary  and  contributory  is  esa^tlal- 
ly  relative  and  comparative  and  not  abso- 
lute. State,  to  Use  of  Hall,  v.  Trimble,  64 
AtL  1026,  1028,  104  Md.  317  (citing  United 
Railways  &  Electric  Co.  of  Baltimore  t. 
Watklns,  62  AtL  234,  102  Mid.  267). 

"Negligence"  Is  a  relative  term,  and  de- 
pends upon  the  circumstances  of  each  par- 
ticular case.  What  might  be  negligence  un- 
der some  drcumstauces,  at  some  time  <v 
place,  may  not  be  negligence  under  otb^ 
circumstances,  at  another  time  and  place. 
Jdhnson  v.  Yazoo  &  M.  V.  R.  Co.,  47  Soath. 
785,  786,  94  Miss.  447,  22  Lw  R.  A.  (N.  S.)  812 
(citing  29  Cyc.  p.  417). 

''Negligence"  is  a  relative  term,  and  its 
existence  must  be  determined  in  view  of  tbe 
surrounding  circmnstanoes;  the  test  belD^ 
whether  the  person  charged  acted  as  an  ordi- 
narily prudent  man  would  have  done  in  tbe 
same  or  similar  circumstancea  Lyman  v. 
Dale,  136  S.  W.  760,  761,  156  Mo.  App.  427 

"  'Negligence'  is  a  comparative  and  not 
a  positive  term,  and  its  use  Is  relatire, 
whether  applied  to  the  negligence  of  the  de 
fendant  or  that  of  the  plaintiff.  For  this 
reason  in  most  cases  it  becomes  a  question 
of  fact  for  the  jury  to  determine  who  was 
negligent  under  the  circumstances  of  tbe 
case.  The  degree  of  care  which  In  one  case 
is  insufficient  to  relieve  from  a  cbarge  of 
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negligence  in  another  might  constltate  more 
than  ordinary  prudence  and  caatlon."  King 
T.  Oreen,  94  Pac.  777,  778,  7  CkL  App.  473. 

''Negligence*'  is  essentially  relative  and 
comparatiye,  not  absolute.  It  is  not  even 
an  object  of  simple  apprehension,  apart  from 
the  circumstances  out  of  which  it  grows.  As 
these  drcumstanoes  necessarily  vary  in  their 
relations  to  each  other,  under  different  sur- 
roundings, they  inevitably  change  their  orig- 
inal signification  and  import  Hence  it  is 
intrinsically  true  that  those  things  which 
would  not,  under  one  condition,  constitute 
negligence  would,  on  the  other  hand,  under  a 
different,  though  not  necessarily  an  opposite, 
condition,  most  unequivocally  indicate  its 
existence.  Bflattlngly  v.  Montgomery,  68AtL 
205,  206,  106  Md.  461  (quoting  and  adopting 
definition  in  Cooke  v.  Baltimore  Traction 
Ck>.,  81  Ati.  328,  80  Md.  554). 

"Negligence"  cannot  be  defined  and 
measured  by  any  precise  standard.  It  is  al- 
ways relative  to  particular  fact3  and  circum- 
stances upon  which  It  is  sought  to  be  predi- 
cated. As  a  general  rule.  It  is  a  question 
for  the  Juiy  to  determine,  from  the  facts 
and  the  logical  Inferences  therefrom.  It  is 
only  In  cases  where  the  facts  are  without 
dispute^  or  the  deduction  inevitably  that  of 
no  negligence,  that  the  court  can  say,  as  a 
matter  of  law,  that  no  negligence  was  prov- 
en. Wikberg  v.  Olson  CO.,  71  Pac.  611,  512, 
138  CaL  479. 

••  'Negligence'  is  a  relative  term.  What 
would  be  negligence  under  one  set  of  circum- 
stances might  be  due  care  under  another. 
The  degree  of  care  varies  with  the  circum- 
stances. The  greater  the  danger,  or  the 
greater  the  Importance  of  the  matter  in  hand, 
the  greater  the  degree  of  care  required  to 
oonstltate  due  care;  that  is,  such  as  a  per- 
son of  ordinary  care  and  prudence  would 
exercise."  Bolton  v.  Western  Union  TeL  Co., 
65  S.  E.  037,  938,  84  S.  C.  67. 

"  'Negligence'  is  essentially  relative.  In 
the  abstract  it  is  nullity.  It  does  not,  and  it 
cannot  in  the  nature  of  things,  exist  It  is 
metaphysically  impossible  to  evolve  a  con- 
cept of  negligence  apart  from  the  facts  which 
give  rise  to  it,  and  Independently  of  some 
imposed  or  implied  correlative  duty.  The 
duty  must  be  essentially  related  to  the  par- 
ticular drcumstancen,  and  a  variance  in  the 
drcumstances  necessarily  begets  either  a 
modification  of  the  duty  or  else  extinguishes 
it  altogether.  ThuS  the  duty  which  a  rail- 
road company  owes  to  a  passenger  whom  it 
is  carrying  on  its  train  is  widely  different 
from  the  duty  it  owes  to  a  trespasser  on  its 
tra<dui;  not  only  because  the  rights  of  the 
two  are  different,  but  because  the  attendant 
drcomatanceB  and  facts  creating  the  recipro- 
cal lights  In  each  instance  are  dissimilar. 
This  difference  in  rights  and  In  duties  springs 
from  a  divergence  in  the  circumstances  out 
of  which  they  respectively  grow.  Conse- 
quently a  condition  which  would  in  one  case 


give  rise  to  an  inference  of  negligence  would 
be  wholly  insufficient  to  Justify  its  deduc- 
tion in  the  other.  United  States  £iXp.  Co.  v. 
Everest,  88  Pac.  817,  820,  72  Kan.  517  (quot- 
ing and  adopting  definition  in  City  Pass.  By. 
Co.  V.  Nugent,  88  AtL  779,  781,  86  Md.  349, 
35«. 

"'Negligence'  is  essentially  relative  and 
comparative,  not  absolute.  It  is  not  even  an 
object  of  simple  apprehension,  apart  from 
the  circumstances  out  of  which  it  grows. 
As  these  circumstances  necessarily  vary  in 
their  relations  to  each  other,  under  different 
surroundings,  they  inevitably  change  their 
original  signification  and  import  «  •  • 
The  existence  of  'negligence^  is  therefore  to 
be  sought  in  the  facts  and  surroundings  of 
each  particular  case.  ♦  •  ♦  Where  the 
nature  and  attributes  of  the  act  relied  on  to 
show  negligence  contributing  to  the  injury 
can  only  be  correctly  determined  by  consider- 
ing all  the  attending  and  surrounding  cir- 
cumstances of  the  transaction,  it  falls  with- 
in the  province  of  the  jury  to  pass  upon  and 
characterize  it,  and  it  is  not  for  the  court  to 
determine  its  quality  as  matter  of  law." 
Sheridan  v.  Baltimore  &  O.  R.  Co.,  60  AtL 
280,  282,  101  Md.  50  (quoting  and  adopting 
definition  in  Cooke  v.  Traction  Co.,  31  Ati. 
327,  80  Md.  551 ;  citing  Fitzpatrick  v.  Balti- 
more &  O.  R.  Co.,  35  Md.  32;  Baltimore  & 
O.  R.  Co.  V.  State,  to  Use  of  Dougherty,  36 
Md.  366;  Same  v.  State,  to  Use  of  MiUer, 
29  Md.  252,  96  Am.  Dec.  528). 

The  degree  of  caution,  both  by  a  carrier 
and  a  passenger,  is  to  be  estimated  in  a 
measure  by  the  hazard  to  life  and  limb. 
**Care"  and  "negligence"  are  relative  terms, 
and  mean  such  care  and  vigilance  as  a 
prudent,  rational  person  would  exercise  un- 
der like  circumstances.  Dougherty  v.  Mis- 
souri R.  Co.,  81  Mo.  325,  831,  51  Am.  Rep. 
239  (citing  Flynn  v.  Kansas  Caty,  St.  J.  &  C. 
B.  R.  Co.,  78  Mo.  195,  47  Am.  Rep.  99). 

Reoklessaess  distiasnlsKed 

See   Reckless — ^Reddessly — Recklessness. 

As  want  of  oare 

"Negligence"  is  the  want  of  care  under 
the  circumstances.  But  there  can  be  no  re- 
covery of  damages,  unless  there  has  been  a 
breach  of  legal  duty.  Welch  v.  Carlucci 
Stone  Co.,  64  Ati.  392,  393,  215  Pa.  34,  7  Ann. 
Cas.  299. 

•*Want  of  care  is  'negligence,'  not  assump- 
tion of  risk."  Lee  v.  St.  Louis,  M.  &  S.  E.  R. 
Co.,  87  S.  W.  12.  21,  112  Mo.  App.  372. 

"Carefulness"  is  an  antonym  for  "neg- 
ligence." Negligence  is  a  conclusion  of  law, 
and  so  also  are  statements  in  the  findings 
by  the  jury  that  work  was  done  carefully. 
Avery  v.  Nordyke  &  Marmon  Co.,  70  N.  E. 
888,  893,  34  Ind.  App.  541. 

Where  a  child  employed  in  a  factory  was 
injured,  ''negligence"  on  his  part  meant  his 
failure  to  exercise  such  care  as  a  boy  of  his 
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Intelligence,  capacity,  and  experience,  as 
shown  by  the  evidence,  would  have  usually 
exercised  in  the  same  situation  and  circum- 
stances. Morgan  v.  C.  Hager  &  Sons  Hinge 
Mfg.  Co.,  9T  S.  W.  638,  642,  120  Mo.  App.  590. 

Same— Careful  and  prudent  person 

"  *Negllgence'  is  the  failure  to  exercise 
such  care  as  is  ordinarily  exercised  by  care- 
ful and  prudent  persons  under  the  same  or 
similar  circumstances  in  the  same  or  similar 
bilsiness."  Louisville  &  N.  R.  Co.  v.  Carter 
(Ky.)  112  S.  W.  904,  906. 

"Negligence*'  in  respect  to  the  duties  of  a 
youthful  employ^  in  the  operation  of  a  ma- 
chine means  a  want  of  that  degree  of  care 
which  the  majority  of  careful  and  prudent 
persons  of  his  age,  intelligence,  and  discre- 
tion are  accustomed  to  exercise  for  their 
own  protection  under  like  or  similar  cir- 
cumstances. Cohankus  Mfg.  Co.  v.  Rogers' 
Guardian  (Ky.)  96  S.  W.  437,  439. 

Same— Person    of    eoma^on    sense    and 
prudence 

"Negligence"  is  defined  as  a  want  of  that 
care  which  a  man  of  common  prudence  and 
of  common  sense  ordinarily  exercises  in  like 
employment.  To  constitute  it,  there  must  be 
a  disregard  of  some  duty  or  rule  of  conduct 
prescribed  beforehand,  or  arising  so  mani- 
festly from  the  facts  as  to  leave  no  doubt 
of  its  existence,  and  it  is  of  the  essence  of 
actionable  negligence  that  the  partj'  charged 
should  have  knowledge  that  the  act  com- 
plained of  was  such  an  act  of  omission  or 
commission  as  might,  within  the  domain  of 
probability,  cause  some  such  an  Injury  as 
that  complained  of.  Lincoln  Gas  &  Electric 
Light  Co.  V.  Thomas,  104  N.  W.  153,  154,  74 
Neb.  257  (citing  Whart.  N^.  I  3;  Deering, 
Neg,  §  2). 

Same— Man  of  ordinary  care  and  pru« 
dence 

"Negligence,"  in  reference  to  the  main- 
tenance of  a  track  in  a  mine,  means  the  ab- 
sence of  that  care  to  keep  and  maintain  it  in 
a  reasonably  safe  condition  for  service  that 
a  man  of  ordinary  care  and  prudence,  under 
the  circumstances  of  the  business,  consider- 
ing its  perils,  dangers,  and  necessities,  would 
have  used.  Western  Coal  &  Mining  Co.  v. 
Honaker,  96  S.  W.  361,  364,  79  Ark.  629. 

Same-— Bfan  of  ordinary  prudence 

By  "negligence"  is  meant  a  failure  to  use 
such  care  and  precaution  as  a  person  of  or- 
dinary prudence  would  use  under  like  cir- 
cumstances. Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Wood  (Tex.)  81  S.  W.  1187,  1188. 

"Negligence"  is  the  failure  to  exercise 
that  degree  of  care  under  given  circumstances 
which  one  of  ordinary  prudence  would  exer- 
cise under  similar  circumstances,  and  the 
circumstances  considered  are  those  which 
are  known  to  the  actor,  but  he  will  be  charg- 
ed with  knowledge  of  what  he  could  have 
known  by  exercising  ordinary  care.     Sted- 


man  v.  O'Neil,  72  AtL  923,  926,  82  Conn.  199, 
22  L.  R.  A.  (N.  S.)  1229. 

"Negligence,"  such  as  to  preclude  a  re- 
covery for  injuries,  is  merely  the  absence  of 
such  care  as  a  person  of  ordinary  prudence 
would  exercise  under  similar  circumstances. 
Meyers  v.  Chicago;  R.  I.  &  P.  R.  Co.,  77  S. 
W.  149,  151,  103  Mo.  App.  268. 

An  instruction  that  "by  'negligence*  is 
meant  the  failure  to  exercise  that  degree  of 
care  which  a  person  of  ordinary  prudence 
usually  exercises  under  like  or  similar  cir- 
cumstances," given  in  an  action  for  death 
by  coming  in  contact  with  a  live  wire,  was 
erroneous;  the  duty  of  those  manufacturing 
and  using  electricity  being  to  use  the  utmost 
care  to  protect  others  from  danger.  Man- 
gan*s  Adm'r  v.  Louisville  Electric  Laght  O., 
91  S.  W.  703,  704,  122  Ky.  476,  6  Lw  R.  A.  (N. 
S.)  459  (citing  and  adopting  Schweitzer's 
Adm'r  v.  Citizens'  General  Electric  Co.  [Ky.] 
52  S.  W.  830;  Thomas  v.  Maysville  Gas  Co., 
56  S.  W.  153;  108  Ky.  244,  53  L.  R.  A.  147; 
Macon  v.  Paducah  St.  Ry.  Co.,  62  S.  W.  496, 
110  Ky.  680). 


Same— Pers<m  of  ordinarj 
prudence 

When,  in  order  to  determine  whether  one 
has  been  guilty  of  "negligence,"  his  condact 
is  compared  with  that  of  reasonable  persons 
under  similar  circumstances,  the  comparison 
must  be  directed  to  a  person  of  ordinary  rea- 
son and  prudence.  The  standard  of  duty  is 
not  the  foresight  and  caution  which  some 
particular  man  is  capable  of  exerdsing,  bat 
the  foresight  and  caution  of  the  average  pru- 
dent man,  or  of  a  reasonable  man  standlof 
in  the  shoes  of  the  person  charged  with  nef- 
ligence.  Hoard  v.  State,  95  S.  W.  1002, 1008. 
80  Ark.  87  (citing  Webb's  Pollock,  Torts  [Am. 
Ed.]  540). 

Sam^-Ordinarlly  oarefnl  and  prvdemt 
person 

"Negligence'*  is  the  failure  to  use  snch 
care  as  ordinarily  careful  and  prudent  per- 
sons ordinarily  exercise  under  the  same  or 
similar  circumstances.  Cornelius  v.  Sonth 
Covington  &  C.  St  Ry.  Co.  (Ky.)  93  S.  W. 
643,  644;  Felver  v.  Central  Electric  Ry.  Co.. 
115  S.  W.  980,  983,  216  Mo.  195;  aty  of  Cov^ 
ington  V.  Whitney  (Ky.)  99  S.  W.  337,  3S8. 

Sam^-Ordinarily  prndent  auuft  in  kit 
own  affairs 

"The  terms  'neglect,'  'negligence,'  'neg- 
ligent,' and  'negligently,'  when  so  employed. 
Import  a  want  of  such  attention  to  the  na- 
ture or  probable  consequences  of  the  act  or 
omission  as  a  prudent  person  ordinarily  dis- 
plays in  acting  in  his  own  concerns.**  Ladov 
V.  Oklahoma  Gas  &  Blecttlc  Oo^  119  P«& 
250,  257,  28  OkL  15  (quoting  and  applying 
Comp.  Laws  OkL  1909,  |  2830). 

"Negligence,"  for  which  a  tug  Is  liable, 
"consists  in  the  want  of  ordinary  skill  In 
navigation  and  of  the  exercise  of  sudii  care 
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and  diligence  in  handling  the  tow  as  a  man 
of  ordinary  pmdence  would  exercise  in  the 
preservation  of  his  own  property."  The  duty 
imposed  upon  a  tug  is  to  use  the  caution  and 
skill  which  belong  to  prudent  navigators. 
The  Samuel  E.  Bouker,  141  Fed.  480  (citing 
The  Niagara,  20  Fed.  152;  The  Florence,  88 
Fed.  302). 

An  instruction  defining  ''negligence"  as 
the  failure  to  exercise  that  degree  of  care 
and  diligence  that  an  ordinarily  prudent  per- 
son would  exercise  in  his  own  afiTairs  under 
like  or  similar  circumstances,  was  not  objec- 
tionahle  as  eliminating  acts  of  commission. 
German  Ins.  Co.  v.  Chicago  &  N.  W.  By.  Co., 
104  N.  W.  361,  363,  128  Iowa,  386. 

An  instruction  that  the  terms  "negli- 
gence," "negligent,"  and  "negligently"  import 
a  want  of  such  attention  to  the  natural  or 
probable  consequence  of  the  act  or  omission 
as  a  prudent  man  ordinarily  bestows  in  act- 
ing in  his  own  concerns,  being  in  the  exact 
language  of  Rev.  Codes  1005,  §  9522,  is  suffi- 
cient, especially  where  no  more  specific  in- 
struction was  asked.  Zilke  t.  Johnson,  182 
N.  W.  640,  644,  22  N.  D.  75,  Ann.  Cas.  1913E, 
1005. 

Same— Ordinarily  prudent  person 

"Negligence"  is  the  omission  of  the  care 
that  ordinarily  prudent  men  will  exercise  un- 
der similar  circumstances.  Heinz  v.  Balti- 
more &  O.  R.  Co.,  77  Ati.  980,  983,  113  Md. 
682;  International  &  G.  N.  R.  Co.  v.  Schu- 
bert (Tex.)  130  S.  W.  708,  709. 
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'Negligence'*  in  a  particular  case  is  the 
failure  to  exercise  such  care  as  an  ordinarily 
prudent  person  would  exercise  under  the 
same  or  similar  circumstances.  Boyles  v. 
Texas  &  P.  E.  Co.  (Tex.)  86  S.  W.  936,  937. 

"Negligence,"  as  applied  to  a  passenger 
suing  for  injuries,  means  the  failure  to  use 
that  degree  of  care  that  would  be  exercised 
by  an  ordinarily  prudent  person  under  the 
same  cireomstances.  Williams  y.  Galveston, 
H.  &  S.  A.  R.  Co.,  78  S.  W.  45,  47,  34  Tex. 
ay.  App.  145. 

"Negligence"  is  the  want  of  that  care 
which  ordinarily  prudent  men  use  in  the 
same  drcumstances,  and  as  even  ordinarily 
prudent  men,  when  caught  in  a  trap  where 
they  must  act  instantly,  miscalculate  and 
misjudge,  that  one  caught  in  a  passage  near 
a  railroad  with  a  frightened  team  mistaken- 
ly concluded  that  the  safest  course  would  be 
to  try  to  cross  the  track,  and  so  came  near- 
er to  the  track  than  he  otherwise  would, 
would  not  necessarily  be  negliegnce.  Moore  v. 
Maine  Cent  R.  Co.,  76  Atl.  871,  875,  106  Me. 
297. 

"  'Negligence'  is  the  omission  to  exer- 
cise such  care  as  an  ordinarily  prudent  man 
would  exercise  in  the  same  or  like  circum- 
stances. To  choose,  under  all  circumstances, 
the  safer  of  two  courses  of  action,  is  not  ex- 
pected or  required  of  any  one.    If  two  alter- 


natiye  courses  requiring  prompt  choice  and 
action  are  put  before  a  man,  and  either  ap- 
pears to  be  reasonably  safe,  if  he  chooses  the 
one  that  turns  out  to  be  less  safe  than  the 
other,  he  is  not  to  be  convicted  of  negligence 
for  choosing  the  course  which  proved,  by 
subsequent  events,  to  be  less  safe  than  the 
other."  Shroeder  y.  St.  Louis  Transit  Co., 
85  S.  W.  968,  071,  111  Mo.  App.  67. 

A  railroad  track  in  active  use  is  per  se 
a  warning  of  danger,  admonishing  every  one 
that  a  train  is  liable  to  pass  over  it  at  any 
time,  and  no  one,  whether  passenger,  li- 
censee, or  trespasser,  can  approach  such  a 
track  so  near  as  to  l)e  hit  by  a  passing  train 
without  first  both  looking  and  listening  to 
ascertain  whether  a  train  is  approaching 
which  might  injure  him,  nor  can  he  fre- 
quent or  walk  over  a  private  railroad  yard 
covered  by  many  tracks,  employed  constantly 
for  through  travel,  switching,  etc.,  without 
looking  and  listening  and  exercising  the  ut- 
most degree  of  vigilance;  the  term  "negli- 
gence" under  such  circumstances  meaning 
the  want  of  such  care  as  ordinarily  prudent 
persons  usually  exercise  under  similar  cir- 
cumstances. Hart  y.  Northern  Pac.  R.  Co.. 
196  Fed.  180,  185,  116  O.  C.  A.  12. 

*'Negllgence"  is  the  want  of  such  care 
and  caution  as  an  ordinarily  prudent  man 
would  exercise  under  the  same  circumstanc- 
es. An  instruction  defining  negligence  to  be 
the  want  of  such  care  and  caution  as  an 
"ordinary"  prudent  man  would  exercise  un- 
der the  circumstances  was  not  erroneous  be- 
cause of  the  use  of  the  word  "ordinary,"  in- 
stead of  the  "ordinarily."  Ft  Worth  &  D. 
C.  Ry.  Co.  y.  Partin,  76  S.  W.  236,  237,  33 
Tex.  Civ.  App.  173. 

The  test  of  "negligence"  is:  Did  the  hu- 
man agent  in  charge  af  the  instrumentality 
causing  the  injury  complained  of  act  with 
the  care  that  an  ordinarily  prudent  person 
under  the  same  circumstances  would  have 
exercised,  and,  if  he  did,  there  is  no  action- 
able negligence.  Wllkerson  v.  St.  Louis  & 
S.  F.  R.  Co.,  124  S.  W.  543,  546,  140  Mo.  App. 
306. 

An  instruction  that  by  the  term  "negli- 
gence" is  meant  the  want  of  that  degree  of 
care  that  an  ordinarily  prudent  person  would 
have  exercised  under  the  same  or  similar 
circumstances  is  correct.  Meng  v.  St  Louis 
&  S.  Ry.  Co.,  84  S.  W.  213,  215,  108  Mo.  App. 
553. 

Where  an  instruction  defining  "negli- 
gence" as  the  want  of  such  care  "as  a  pru- 
dent person  would  exercise,"  Instead  of  "an 
ordinarily"  prudent  person  was  the  only  in- 
struction in  the  case  defining  negligence,  and 
was  referred  to  by  defendant  in  its  instruc- 
tions as  giving  the  definition  of  negligence, 
defendant  thereby  adopted  it  and  could  not 
complain  on  appeal  that  it  was  erroneous. 
Spauldlng  v.  Metropolitan  St  Ry.  Co.,  107 
S.  W.  1049,  1051,  129  Mo.  App.  607. 
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Same— Pemon  of  ordinary  iatelliseiioe 
and  pmdonoo 

"Negligence"  is  failure  to  use  that  de- 
gree of  care  which  one  of  ordinary  intelli- 
gence and  prudence  might  reasonably  he  ex- 
pected to  use  in  the  particular  circumstances. 
Lundy  v.  Southern  Bell  Telephone  &  Tele- 
graph Co.,  72  S.  E.  558,  564,  90  S.  C.  25. 

Same— Pmdent  and  Just  nian 

"  'Negligence'  is  the  absence  of  such 
care  and  regard  for  the  rights  of  others  as 
a  prudent  and  just  man  would  and  should 
have  in  the  same  situation."  Long  y.  Louis- 
ville &  N.  B.  Co.,  107  S.  W.  203,  205,  128 
Ky.  26,  13  L.  R.  A.  (N.  S.)  1063, 16  Ann.  Cas. 
673. 

Same— Reasonably  pmdent  person 

"Negligence"  is  the  failure  to  use  such 
care  as  a  reasonably  prudent  man  would  or 
should  use  under  similar  circumstances. 
Heidelbaugh  v.  People's  R.  Co.  (Del.)  65 
Atl.  587,  6  PennewiU,  209. 

"Negligence"  is  the  failure  to  use  such 
care  as  a  reasonably  prudent  person  would 
exercise  under  similar  circumstances.  Ric- 
cio  7.  People's  R.  Co.  (Del.)  82  AtL  604,  606. 

"Negligence"  is  a  failure  or  the  neglect 
by  one  to  exercise  that  same  care  and  cau- 
tion that  a  reasonably  prudent  person  would 
exercise  at  the  same  place  and  under  the 
same  circumstances.  Jennett  v.  Louisville 
&  N.  R.  Co.,  162  Fed.  392,  393. 

Same— Reasonably  pmdent  and  oaref nl 
person 

"Negligence"  is  the  failure  to  use  such 
care  as  a  reasonably  prudent  and  careful 
person  would  exercise  under  similar  dr- 
cumstances.  Baldwin  v.  People's  R.  Co.,  76 
Ati.  1088,  1093,  7  PennewUl,  81;  Welch  v. 
Baltimore  &  O.  R.  Co.,  76  AtL  60,  7  Penne- 
wiU, 140 ;  Lonf t  v.  C.  &  J.  Pyle  Co.,  75  AtL 
619,  622,  1  Boyce,  192;  Benson  v.  Wilming- 
ton City  R.  Ck).,  75  AtL  793,  794,  1  Boyce, 
202;  Louisville  &  N.  R,  Co.  v.  Lynch,  126 
S.  W.  362,  365,  137  Ky.  696 ;  Dungan  v.  Wil- 
mington City  R.  Co.  (Dei.)  68  AtL  868,  869, 
4  PennewilL  458 ;  Eaton  v.  Wilmington  City 
R.  Oo.  (Del.)  75  Ati.  369,  370,  1  Boyce,  435 ; 
Garrett  v.  People's  R.  Co.  (Del.)  64  AtL  254, 
256,  6  PennewilL  29. 

"Negligence**  is  the  want  of  such  care  as 
a  reasonably  prudent  and  careful  person 
would  use  under  similar  circumstances. 
Freeman  v.  Wilmington  &  P.  Traction  Co. 
(Del.)  80  AtL  1001,  1002;  Braunstein  v.  Peo- 
ple's R.  Co.  (DeL)  78  Atl.  609,  611,  2  Boyce, 
55. 

"Negligence**  is  the  failure  to  use  such 
care  as  a  reasonably  prudent  and  careful 
person  should  exercise  under  similar  cir- 
cumstances. Robinson  y.  Huber  (DeL)  63 
Ati.  873,  874,  6  PennewiU,  21. 

"Negligence**  is  the  want  of  such  care  as 
a   reasonably  prudent  and   careful   person 


would  exercise  under  similar  circumstances. 
Certain  things  are  negligence  in  law,  wheth- 
er active  or  positive  negligence  is  proved  or 
not  A  violation  of  a  statute  providing  that 
no  person  shall  operate  a  motor  vehicle  on 
the  public  highways  unless  he  has  obtained 
a  license  is  negligence  per  se,  and  renders 
the  wrongdoer  liable  for  an  injury  resulting 
from  such  misconduct  (3eechi  v.  Lindsay 
(Del.)  75  Ati.  376,  377,  1  Boyce,  186. 

Same— Very     oautionsy     pradent,    ea4 
oompetent  person 

"Negligence,"  as  applied  to  a  defendant 
railroad  company,  sued  for  injuries  to  a  pas- 
senger, only  means  a  failure  to  use  that  high 
degree  of  care  that  would  be  exercised  by 
a  very  cautious,  competent,  and  prudent  per- 
son under  similar  circumstances.  Williams 
V.  Galveston,  H.  &  S.  A.  R.  CJo.,  78  S.  W.  45, 
47,  34  Tex.  Civ.  App.  145. 

"Negligence,"  when  applied  to  a  railroad 
company  and  its  employes  and  servants 
while  receiving  and  transporting  passengers, 
means  the  failure  to  use  that  degree  of  care 
which  very  cautious,  prudent,  and  competent 
persons  usually  exercise.  St.  John  v.  Golf* 
C.  ft  S.  F.  Ry.  Co.  (Tex.)  80  S.  W.  235,  236, 

Qaue— Very  pmdeat  person 

"Negligence"  of  a  motonnan  toward  an 
alighting  passenger  is  a  failure  to  use  that 
high  degree  of  care  that  a  very  pmdent  per- 
son would  have  used  under  like  dream- 
stances.  San  Antonio  Traction  Ca  y.  Wa^ 
ren  (Tex.)  85  S.  W.  26,  27. 

Same— Required  liy  drewm  etan  ees 

"Negligence"  is  the  absence  of  care,  a^ 
cording  to  the  circumstances.  Martin  r. 
City  of  WiUiamsport,  57  Ati.  1063,  208  Pa. 
590;  Drinkwater  v.  Quaker  City  Cooperage 
Co.,  57  Ati.  1107,  208  Pa.  649;  Anderson  v. 
Hays  Mfg.  Co.,  66  Ati.  345,  348,  207  Pa.  106, 
63  L.  R.  A.  640;  James  McNeil  ft  Bro.  0>.  v. 
Crucible  Steel  Co.  of  America,  66  AtL  1067, 
1069,  207  Pa.  493  (citing  Anderson  ▼.  Hays 
Mfg.  Co.,  56  Ati.  345,  207  Pa.  106,  63  Ii.  B.  A. 
540). 

"Negligence"  is  absence  of  care  ac- 
cording to  the  circumstances.  There  was  do 
negligence  on  the  part  of  a  contractor  In 
placing  a  mortar  bed  on  the  side  of  a  street, 
near  which  he  was  erecting  a  building, 
where  the  city,  under  its  powers,  had  grant- 
ed him  such  privilege.  White  v.  Roydhoase, 
60  Ati.  316,  211  Pa.  13. 

''Negligence'*  is  a  failure  to  observe,  for 
the  protection  of  another,  that  care  whicb 
the  circumstances  demand.  Calbert  y.  Wil- 
mington &  P.  Traction  Co.  (DeL)  82  AtL  1081. 
1068. 

'^Negligence**  is  failure  to  exercise  the  de- 
gree of  care  which  prudence  requires  under 
the  circumstances  of  each  particular  case. 
Campbell  v.  United  Rys.  Co.  of  St  Lonia, 
147  S.  W.  788,  791,  243  Mo.  141. 
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*'NegligeDce"  is  the  failure  to  ezerdae 
the  care  appropriate  to  the  drcomstances  of 
the  particular  case.  George  N.  Pierce  Co.  y. 
Wells  Fargo  ft  06.,  188  Fed.  661,  662,  110 
C.  G.  A.  645. 

"  'Negligence'  is  a  failure  to  use  in  the 
performance  of  a  duty  owing  to  the  individ- 
ual that  degree  of  care,  skill,  and  diligence 
which  the  drcumstances  of  the  case  reason- 
ably demand."  State,  to  Use  of  Cardin  v. 
McGlellan,  86  S.  W.  267,  268,  113  Tenn.  616, 
3  Ann.  Oas.  992. 

The  test  of  "negligence"  is  not  what  an 
ordinarily  prudent  person  would  do  or  omit 
to  do  generally,  but;  what  an  ordinarily 
pmdent  person  would  do  or  omit  to  do  under 
circumstances  like  and  similar  to  those  sur- 
rounding the  person  whose  conduct  is  under 
test  In  other  words,  ''negligence"  is  the 
want  of  care  required  by  the  circumstances. 
Olmstead  y.  City  of  Glympia,  109  Pac  602, 
m,  59  Wash.  147. 

"'Negligence*. is  merely  a  failure  to  be- 
stow the  care  and  skill  the  situation  de- 
mands, and  hence  it  is  more  accurate  to  call 
it  simply  negligence.  The  classification  of 
negligence  into  three  degrees  is  no  longer 
recognized  in  this  state."  Missouri  Pac  By. 
Oo.  y.  Walters,  96  Pac  346,  347,  78  Kan.  39 
(quoting  and  adopting  definition  in  21  A.  ft 
EL  Enc  of  Law  [2d  Ed.]  459). 

"In  each  case  the  'negligence,'  whateyer 
epithet  we  giye  it,  is  failure  to  bestow  the 
care  and  skill  which  the  situation  demands, 
and  hence  it  is  more  strictly  accurate,  per- 
haps, to  call  it  simply  'negligence.'  And  this 
seems  to  be  the  tend^icy  of  modem  author- 
ities. ^  ^  *  In  the  case  before  us,  the 
law,  in  the  absence  of  special  contract,  fixes 
the  degree  of  care  and  diligence  due  from  the 
railroad  company  to  the  persons  carried  on 
its  trains.  A  failure  to  exercise  such  care 
and  diligence  is  'negligence.'  It  needs  no 
epithet  properly  and  legally  to  describe  it" 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Hamler,  74  N.  B. 
705,  710,  215  lU.  626,  1  L.  R.  A.  (N.  S.)  674, 
106  Am.  St  Rep.  187,  8  Ann.  Gas.  42  (quot- 
ing and  adopting  definition  in  New  York  O. 
R.  Oo.  y.  Lockwood,  17  WalL  367,  21  L.  Ed. 
827). 

Same— Required  hf  duty 

Many  definitions  have  been  giyen  of 
**Degligence,*'  among  others,  that  it  is  a 
violation  of  the  duty  to  exercise  care.  "Neg- 
ligence" implies  a  yoluntary  act  or  omission. 
Weeks  y.  Auburn  ft  Syracuse  Electric  Ry. 
Co.,  113  N.  Y.  Supp.  636,  638,  60  Misc.  Rep. 
400  (citing  Dowd  y.  New  York,  O.  ft  W.  R. 
CO.,  63  N.  B.  641,  170  N.  Y.  169). 

"Negligence"  is  a  breach  of  duty  to  ex- 
ercise reasonable  care  under  the  circum- 
stances. Vaughn  y.  Wm.  J.  Lemp  Brewing 
Co.,  132  S.  W.  293,  296, 152  Mo.  App.  48. 

"N^fUgence"  inyolyes  the  ylolation  of  a  le- 
gal duty  which  one  owes  to  another  in  respect 


to  care  for  the  safety  of  the  person  or  prop- 
erty of  that  other.  Sharkey  y.  Skilton,  77 
Aa  950,  952,  83  Conn.  603. 

''Negligence"  is  the  ylolation  of  an  obli- 
gation to  exercise  care.  That  obligation 
may  inhere  in  the  relations  into  which  par^ 
ties  haye  been  brought  by  contract,  but  it 
is  not  an  Incident  to  the  making  of  the  con- 
tract Shinkle,  Wilson  ft  Kr^  Go.  y.  Bimey 
ft  Seymour,  67  N.  B.  716,  717,  68  Ohio  St  328. 

"Negligence"  consists  in  a  legal  duty  to 
use  care,  and  its  breach,  without  intention  to 
produce  the  precise  damage  which  follows, 
and,  in  order  to  be  "actionable  negligence," 
must  be  followed  by  damage  to  plaintiff,  re- 
sulting in  a  natural  and  continuous  sequence. 
Interstate  R.  Co.  y.  Tyree,  66  S.  B.  600,  501, 
110  Va.  88. 
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Negligence"  Is  the  ylolation  of  the  duty 
enjoining  care  and  caution  in  what  one  does, 
but  the  duty  is  a  relatiye  one,  and  where  it 
has  no  existence  toward  a  particular  party, 
there  can  be  no  such  thing  as  negligence  in 
the  legal  sense  of  the  term.  Hickey  y.  Chi- 
cago dJity  Ry.  Co.,  148  IlL  App.  197,  207. 

An  instruction  in  a  personal  injury  ac- 
tion that  "negligence"  means  the  failure  to 
use  "that  degree  of  care  which  the  law  re- 
quires; that  is,  ordinary  care,  or  the  doing 
of  that  which  ordinary  care  •  •  ♦  would 
dictate  should  not  be  done,"  is  not  open  to  the 
objection  that  matters  of  omission  are  ex- 
cluded from  consideration.  Struble  y.  Bur- 
lington, C.  R.  ft  N.  Ry.  Co.,  103  N.  W.  142, 
144,  128  Iowa,  168. 

"NegUgence,"  constituting  a  cause  of  ac- 
tion, is  such  an  omission  by  a  responsible  per- 
son to  use  that  degree  of  care,  diligence,  and 
skill,  which  it  was  his  legal  duty  to  use  for 
the  protection  of  another  person  from  injury, 
as  in  a  natural  and  continuous  sequence  caus- 
es unintended  damages  to  the  latter.  Pull- 
man Ca  y.  Cayiness,  116  S.  W.  410,  411,  53 
Tex.  Cly.  App.  540;  Chesapeake  ft  O.  Ry.  Ck). 
y.  Farrow's  Adm'x,  65  S.  B.  669,  670,  106  Va. 
137,  10  Ann.  Cas.  12. 

The  words  "negligence"  and  ^'wrongful 
act"  are  sufficiently  broad  to  embrace  eyery 
degree  of  tort  that  can  be  committed  against 
the  person.  Negligence,  constituting  a  cause 
of  dyil  action,  has  been  defined  as  such  an 
omission  by  a  responsible  person  to  use  that 
degree  of  care,  diligence,  and  skill,  which  it 
was  his  legal  duty  to  use  for  the  protection 
of  another  person  from  injury,  as  in  a  natu- 
ral and  continuous  sequence  causes  unintend- 
ed damage  to  the  latter.  The  word  Implies 
a  breach  of  duty,  and  a  person  cannot  be 
legally  negligent,  so  as  to  subject  him  to 
damages,  except  in  respect  to  others  to  whom 
he  owes  a  duty.  Howard's  Adm'r  y.  Hunter, 
104  S.  W.  723,  724,  126  Ky.  686. 

"  'Negligence,'  constituting  a  cause  of 
dyil  action,  is  such  an  omission  by  a  respon- 
sible person  to  use  that  degree  of  care,  dill- 
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gence,  and  skill,  which  it  was  his  legal  duty 
to  use  for  the  protection  of  another  person 
from  injury,  as  In  a  natural  and  continuous 
sequence,  causes  unintended  damage  to  the 
latter.  An  essential  element  of  negligence, 
as  is  shown  from  this  definition,  is,  as  in  all 
other  species  of  tort,  a  legal  duty.  Without 
such  legal  duty,  and  a  breach  of  it,  there 
can  be  no  negligence  or  any  other  species  of 
tort"  Where  an  employer  fails  to  furnish  an 
employ^  medical  attendance,  as  he  has  agreed 
to  do,  the  employe's  cause  of  action  is  not  in 
tort  for  negligence,  but  is  for  breach  of  con- 
tract Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Hen- 
negan,  76  S.  W.  452,  454,  33  Tex.  Civ.  App. 
314. 

"There  can  be  no  'negligence'  in  a  legal 
sense  unless  there  is  a  violation  of  a  legal 
duty  to  exercise  care."  Therefore  a  railroad 
company,  owning  real  property  abutting  on  a 
street,  is  not  required  to  construct  a  fence 
sufficiently  strong  to  provide  against  the  con- 
tingency of  a  crowd  of  trespassers  going  on 
the  inclosed  property  and  pushing  the  fence 
over  on  a  person  walking  in  the  street;  such 
injury  not  being  the  reasonable  and  proxi- 
mate result  of  the  defective  fence.  Grogan 
V.  Pennsylvania  R.,  62  Atl.  924,  925,  213  Pa. 
340. 

"  'Negligence*  can  in  law  only  be  predi- 
cated upon  a  failure  to  use  the  degree  of  care 
required  by  law  in  the  discharge  of  a  duty 
imposed  thereby."  Where  a  car  cleaner,  at- 
tempting to  climb  over  a  string  of  cars  likely 
to  be  moved  at  any  minute,  was  knocked  off 
and  killed  through  the  cars  being  pushed  in 
the  ordinary  way  in  switching  operations 
under  the  diarge  of  other  employ^  who  had 
no  reason  to  expect  that  he  was  on  the  cars 
or  Intended  to  try  to  cross  over  between 
them,  and  could  not  see  him,  they  were  not 
negligent  Hall  v.  Houston  &  T.  C.  R.  Co. 
(Tex.)  125  S.  W.  946,  949. 

"Negligence"  on  the  part  of  a  railroad 
company  is  the  omission  on  its  part  to  do 
something  which  persons  conducting  a  rail- 
road with  reasonable  care  and  caution  should 
do.  McCormlck  v.  Detroit,  Grand  Haven  & 
M.  R.  Co.,  104  N.  W.  390,  391,  141  Mich.  17 
(eiUng  Flagg  v.  Chicago,  D.  &  C.  G.  T.  J.  Ry. 
Co.,  55  N.  W.  444,  96  Mich.  30,  24  L.  R. 
A.  835). 

It  is  the  duty  of  a  carrier  of  passengers 
to  exercise  the  highest  degree  of  care  that 
would  be  used  by  every  prudent  person  un- 
der the  same  or  similar  circumstances  to 
avoid  and  prevent  injury  to  passengers  upon 
its  cars,  and  a  failure  to  exercise  such  high 
degree  of  care  constitutes  "negligence."  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  V.  Norton,  119  S. 
W.  702,  706,  55  Tex.  Civ.  App.  478. 

"Negligence,"  when  applied  to  carriers 
of  passengers,  means  the  failure  of  a  per- 
formance of  duty,  imposed  by  law  for  the 
protection  of  others,  to  exercise  that  high 
degree  of  care  in  acting  and  refraining  from 


acting  which  very  competent  and  prudent 
persons  would  usually  exercise  under  the 
same  or  other  similar  drcmnstances.  St 
Louis  Southwestern  Ry.  Co.  v.  Harrison,  7% 
S.  W.  38,  32  Tex.  dv.  App.  368. 

The  degree  of  care  required  by  a  carrier  • 
of  passengers  and  the  precise  duty  whidi  it 
owes  to  them  is  clearly  defined  in  the  lair. 
The  carrier  owes  to  the  passenger  the  exer- 
cise of  the  utmost  care  and  diligence  whlcb 
human  foresight  can  use,  though  not  an  in- 
surer of  the  safety  of  the  passenger.  A 
breach  of  that  duty  is  "negligence,"  and  if 
any  injury  results  therefrom,  and  is  the  con- 
sequence thereof,  an  action  will  lie  at  the 
suit  of  the  person  thus  injured.  It  Is  the 
breach  of  the  duty  which  is  owed  that  consti- 
tutes the  cause  of  action.  Philadelphia,  B. 
&  W.  R.  Co.  V.  Allen,  62  Atl.  245.  246,  102 
Md.  110  (citing  Baltimore  City  Pass.  By.  Oo. 
V.  Nugent,  38  Atl.  779,  86  Md.  349.  39  L.  R.  A 
161). 

As  want  of  dne,  proper,  and  ordlnarf 
oare 

Due  care  defined,  see  Due  Care. 
Ordinary  care  defined,  see  Ordinary  Care. 

"Negligence'*  is  the  want  of  due  care. 
Wofford  V.  CUnton  Cotton  Mills,  51  S.  E.  918, 
919,  72  S.  C.  346  (quoting  and  adopting  defi- 
nition in  Carter  v.  Columbia  &  G.  R.  Co.,  19 
S.  C.  24,  45  Am.  Rep.  754). 

"  'Negligence'  is  but  the  absence  of  due 
care."  Cornovskl  v.  St  Louis  Transit  (Do, 
106  S.  W.  51.  56,  207  Mo.  263. 

The  simplest  definition  of  "negllgoice'' 
Is  absence  of  due  care  under  the  drcomstanc- 
es.  Nopd  V.  Boston  &  M.  ConsoL  Copper  ft 
Silver  Min.  Co.;  75  Pac.  681,  684,  30  Mont  48. 

"Negligence**  is  the  want  of  due  care; 
that  is,  of  such  care  as  an  ordinarily  prudent 
man  would  exercise  under  the  same  or  simi- 
lar circumstances  Seininski  v.  Wilmington 
Leather  Co.  (Del.)  83  AU.  20,  24. 

**  'Negligence*  is  the  opposite  of  due  care; 
where  due  care  is  found  there  is  no  ue^i- 
gence.  If  there  is  a  want  of  due  care,  tben 
there  Is  negligence."  Raymond  v.  Portland  It 
Co.,  62  Atl.  602,  605,  100  Me.  529,  8  L.  R  A 
(N.  S.)  94. 

"Negligence"  rests  in  tort  It  is  the  ab- 
sence of  due  care  which  is  a  duty  lying  at 
the  root  of  the  social  compact  Charlton  t. 
St  Louis  &  S.  F.  R.  Co.,  98  S.  W.  529,  533. 
200  Mo.  413. 

"Negligence"  is  the  failure  to  exercise  tb«> 
proper  degree  of  care  In  the  performance  of 
some  legal  duty  which  one  owes  another  and 
causing  unintended  damages.  Foot  t.  Sea- 
board Air  Line  Ry.,  54  S.  E.  843,  844.  142  N. 
C.  52. 

There  are  no  degrees  of  '*negligence.^ 
There  are  degrees  of  care,  and  a  failure  to 
exercise  that  proper  degree  of  care  as  the 
law  requires  is  "negligence."    Rattan  r.  Ces* 
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tral  Electric  Ry.  Co.,  96  S.  W.  735,  737,  120 
Mo.  App.  270  (quoting  and  adopting  definition 
In  Magrane  v.  St.  Louis  &  S.  R.  Co.,  81  S.  W. 
1158,  183  Mo.  119). 

Wheie  an  accident  proceeds  from  an  act 
of  such  a  character  that  when  due  care  is 
taken  in  its  performance  no  injury  ordinarily 
ensues  from  it  in  similar  cases,  it  will  be  pre- 
sumed to  be  "negligent"  Pratt  v.  Missouri 
Pac.  Ry.  Co.,  122  S.  W.  1125,  1127,  139  Mo. 
App.  502. 

While  the  term  ''negligence"  is  popularly 
used  to  mean  an  act  or  omission  which  is 
wrongful  under  the  circumstances,  as  result- 
ing from  the  failure  to  exercise  the  proper 
care  for  the  protection  of  others,  without  re- 
gard to  resulting  injury  to  any  particular 
person,  the  legal  conception  of  "actionable 
negligence,"  for  which  recovery  may  be  had, 
is  such  an  omission  to  use  the  degree  of  care 
for  the  protection  of  another  from  injury  as 
should  have  been  used  under  the  circumstanc- 
es and  which  in  a  natural  and  continuous  se- 
quence causes  damage  to  the  latter.  Cress- 
well  T.  Wainwright,  134  N.  W.  594,  599,  154 
Iowa,  167. 

One  lawfully  using  electricity  to  operate 
a  street  railroad  system  in  a  city  must  ex- 
ercise such  constant  care  as  a  man  of  reason- 
able prudence  would  exercise,  considering 
the  obligation  to  protect  persons  from  danger, 
and  the  care  must  be  commensurate  with  the 
danger;  "negligence"  consisting  in  the  want 
of  proper  care,  in  view  of  the  circumstances. 
Birmingham  Ry.,  Light  &  Power  Co.  v.  Mur- 
phy, 56  South.  817,  819,  2  Ala.  App.  588. 

"Negligence"  has  been  defined  to  be  the 
"absence  of  care,  according  to  the  circum- 
stances." Also  in  "its  civil  relations  is  such 
an  inadvertent  imperfection  by  a  resx)onsible 
human  agent  in  the  discharge  of  a  legal  du- 
ty, as  immediately  produces,  in  an  ordinary 
and  natural  sequence,  a  damage  to  another. 
The  inadvertency,  or  want  of  due  considera- 
tion of  duty,  is  the  injuria  on  which,  when 
naturally  followed  by  the  danmum,  the  suit 
is  based."  According  to  another  work,  "neg- 
ligence" consists  of  "an  omission  by  a  respon- 
sible party  to  use  that  degree  of  care,  dUi- 
g^ce,  and  skill  which  it  was  his  legal  duty  to 
use  for  the  protection  of  another  person  ftom 
injury,  as.  In  a  natural  and  continuous  se- 
quence, causes  unintended  damage  to  the  lat- 
ter." Again,  "negligence  consists  in  doing 
something  which  a  reasonably  prudent  man 
would  not  have  done  under  the  circumstances, 
or  in  falling  to  do  something  which  a  reason- 
ably prudent  man,  under  the  circumstances, 
would  have  done."  All  these  definitions  mean 
the  same  thing,  viz.,  that  "negligence"  is  the 
absence  of  due  care,  and  due  care  is  a  care 
adjusting  Itself  to  the  circumstances  of  the 
case.  Bean  v.  Kansas  City,  St  L.  &  C.  R.  Co., 
97  S.  W.  910,  917,  199  Mo.  386  (quoting  in 
order  Wharton,  Neg.  |  3;  Shearman  &  Red- 


field,  Neg.  I  3 ;  and  McMahon  v.  Pacific  Bxp. 
Co.,  34  S.  W.  478,  132  Mo.  641). 

As  want  of  ordinary  oare 

Ordinary  care  defined,  see  Ordinary  Care. 

"Negligence"  is  the  lack  or  want  of  ordi- 
nary care.  Tobias  v.  People's  R.  Co.  (Del.)  80 
Atl.  358,  360;  Murray  v.  St  Louis  Transit 
Co.,  75  S.  W.  611,  612,  176  Mo.  183. 

"Negligence"  is  the  failure  to  use  or  ex- 
ercise ordinary  care.  Adklsson's  Adm'r  v. 
Louisville,  H.  &  St.  L.  R.  Co.  (Ky.)  110  S.  W. 
284,  286;  Louisville  &  N.  R.  Co.  v.  Joshlin 
(Ky.)  110  S.  W.  382,  385;  Louisville  &  N. 
R.  Co.  V.  Logsdon,  71  S.  W.  905,  906,  114  Ky, 
746;  Cross  v.  Illinois  Cent.  R.  Co.  (Ky.)  110 
S.  W.  290,  292 ;  Louisville  Ry.  Co.  v.  Boutel- 
lier  (Ky.)  110  S.  W.  357,  360;  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Evans*  Adm'r,  110  S. 
W.  844,  848,  129  Ky.  152;  Louisville  &  N. 
R.  Co.  V.  Roth,  114  S.  W.  264,  268,  130  Ky. 
759 ;  Nashville,  C.  ft  St  L.  R.  Co.  v.  Russell, 
110  S.  W.  317,  319,  129  Ky.  14;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Hubbard,  76  S.  W.  764, 
33  Tex.  Civ.  App.  343;  Reybum  v.  Missouri 
Pac.  Ry.  Co.,  86  S.  W.  174,  176,  187  Mo.  565. 

"Negligence"  consists  of  the  failure  to 
use  ordinary  care  under  the  circumstances. 
Smith's  Adm'r  v.  Norfolk  &  P.  Traction  Co., 
68  S.  E.  1005,  1006,  109  Va.  453. 
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'Negligence"  is  the  failure  to  do  some- 
thing that  the  doer  in  the  exercise  of  ordinary 
care  should  have  done.  Shemwell  v.  Owens- 
boro  &  N.  R.  Co.,  78  S.  W.  448,  449,  117  Ky. 
556. 

"Negligence"  is  the  absence  of  ordinary 
care,  and  ordinary  care  Is  that  degree  of 
care  which  an  ordinarily  prudent  person 
would  exercise  under  circumstances  like  or 
similar  to  those  shown.  Louisville,  H.  &  St. 
L.  Ry.  Co.  V.  Stlllwell,  134  S.  W.  202,  204. 
142  Ky.  330. 
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Negligence"  is  a  want  of  the  care  ordi- 
narily exercised  by  the  great  mass  of  persons 
under  like  circumstances.  Bandekow  v.  Chi- 
cago, B.  &  Q.  Ry.  Co.,  117  N.  W.  812,  813,  136 
Wis.  341. 

"Negligence"  Is  the  want  of  the  ordinary 
care  which  a  reasonably  prudent  man  would 
exercise  under  like  circumstances.  Butler  v 
Wilmington  City  R.  Co.  (Del.)  78  Atl.  871,  872, 
2  Boyce,  262. 

"Negligence"  is  a  want  of  "ordinary 
care";  that  is,  such  care  as  persons  of  ordi- 
nary prudence  usually  exercise  under  similar 
circumstances.  Dorris  v.  Warford,  100  S.  W. 
312,  313,  124  Ky.  768,  9  L.  R.  A.  (N.  S.)  1090, 
14  Ann.  Cas.  602. 

"Negligence"  is  the  want  of  ordinary 
care ;  want  of  such  care  as  a  reasonably  pru- 
dent and  careful  man  would  exercise  under 
the  circumstances.  Short  v.  Philadelphia,  B. 
&  W.  R.  Co.,  76  Ati.  363,  364,  7  Pennewill, 
106. 
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"Negligence"  has  been  defined  to  be  the 
^vant  of  ordinary  care ;  that  Is,  the  want  of 
such  care  as  a  reasonably  prudent  and  care- 
ful man  would  exercise  under  similar  cir- 
cumstances. Boudwln  V.  Wilmington  City  R. 
Co.  (Del.)  60  Ati.  865,  4  Pennewlll,  381;  ^lac- 
Feat  V.  Philadelphia,  W.  &  B.  R  Co.  (Del.)  62 
Atl.  898,  905,  5  Pennewlll,  52;  Campbell  v. 
Walker  (Del.)  78  Atl.  601,  603,  2  Boyce.  41. 

"Negligence"  Is  the  want  of  ordinary 
care,  or  such  care  as  persons  of  average  pru- 
dence would  exercise  under  the  same  circum- 
stances. A  mere  error  In  judgment  Is  not 
necessarily  negligence.  Carney  v.  Concord 
8t  By.,  57  Atl.  218,  222,  72  N.  H.  364. 

"  'Negligence'  Is  defined  to  be  'Injury  oc- 
casioned to  another  by  want  of  ordinary  care,* 
etc."  Bacon  v.  Kearney  Vineyard  Syndi- 
cate^ 82  Pac.  84,  85, 1  Cal.  App.  275. 

"Negligence"  was  properly  defined  as  a 
want  of  ordinary  care  and  failure  to  exercise 
that  care  which  a  man  of  ordinary  prudence 
would  have  exercised  under  the  circumstanc- 
es, or  a  failure  to  perform  some  duty  Im- 
posed by  law.  Jones  v.  American  Wardiouae 
Co.,  51  S.  E.  106,  108,  138  N.  O.  546. 

Want  of  ordinary  care  is  "negligence," 
but  want  of  extraordinary  care,  or  that  care 
which  is  customarily  exercised  by  extraor- 
dinarily careful  people,  is  "slight  negligence," 
and  the  latter  does  not  affect  the  rights  of 
parties  injured.  Hackett  v.  Wisconsin  Cent. 
Ry.  Co.,  124  N.  W.  1018,  1022,  141  Wis.  464. 

"By  the  term  'negligence*  is  meant  the 
failure  to  observe  ordinary  care."  Postal 
Telegraph  Cable  Co.  v.  Terrell,  100  S.  W. 
292,  293,  124  Ky.  822,  14  li.  R.  A.  (N.  S.)  927. 

Statement  in  a  charge  that  "  'negligence,' 
as  that  term  is  used  in  tlds  charge,  means  the 
failure  to  exercise  ordinary  care,"  Is  sufli- 
dent,  in  connection  with  the  preceding  para- 
graph, defining  "ordinary  care"  to  be  "the  ex- 
ercise of  that  degree  of  care  which  a  person 
of  ordinary  prudence  would  exercise  under 
like  or  similar  circumstances."  Rapid  Trans- 
it Ry.  Co.  V.  Miller  (Tex.)  85  S.  W.  439. 

"Negligence"  is  the  failure  to  exercise 
the  ordinary  care  of  prudent  men  under  all 
the  attending  circumstances.  Stephenson  v. 
Corder,  80  Pac.  988, 939,  71  Kan.  475,  69  L.  R. 
A.  246,  114  Am.  St.  R^.  500  (quoting  Thomp. 
Neg.  §  60). 

"Negligence"  is  the  failure  to  exerdse  or- 
dinary care,  such  care  as  a  reasonable  man 
under  like  circumstances  would  exercise.  In- 
ternational Mercantile  Marine  Co.  v.  Smith, 
145  Fed.  891,  893,  76  C.  C.  A.  423. 

"Negligence"  is  the  failure  to  use  ordi- 
nary care,  which  is  such  care  as  an  ordina- 
rily prudent  person  would  usually  exercise 
under  circumstances  similar  to  those  proven 
in  the  case  under  investigation.  Henderson 
City  Ry.  Co.  v,  Lockett  (Ky.)  98  S.  W.  303. 

"Negligence"  is  the  failure  to  exercise 
ordinary  care.    And  "ordinary  care"  is  that 


degree  of  care  which  an  ordinary,  prudent, 
and  careful  person  would  exerdae  under  the 
same  or  similar  circumstances.  Gulf,  G.  k 
S.  F.  Ry.  Co.  V.  Hays,  89  S.  W.  29,  32.  40 
Tex,  Civ.  App.  162, 

"Negligence"  is  properly  defined  in  anio- 
structlon  as  a  failure  to  use  ordinary  care, 
and  ordinary  care  which  ordinarily  prudent 
persons  are  accustomed  to  exercise  under  like 
or  similar  circumstances.  Louisville  &  N.  B. 
Co.  V.  Lynch,  126  S.  W.  362,  363,  365, 137  Kj. 
696. 

"Negligence"  is  a  failure  to  exercise  oidi- 
nary  care,  or  a  degree  of  care  that  would  be 
used  by  a  person  of  ordinary  prudence  undn 
the  same  or  similar  drcumstances.  Moore 
V.  lindell  Ry.  Co.,  76  S.  W.  672,  674,  176  Mo. 
528, 

"Negligence"  has  been  termed  the  want 
of  ordinary  care;  that  is,  the  want  of  sach 
care  as  a  reasonably  prudent  and  careful 
man  would  exerdse  under  similar  drcum- 
stances. It  has  been  tenned  the  failure  to 
observe,  for  protection  of  the  interest  of  an- 
other, tliat  degree  of  care,  precaution,  and 
vigilance  which  the  drcumstanoea  Justly  de> 
mand,  whereby  such  other  person  suffers  in- 
Jury.  Goldstein  v.  People's  R.  Co.  (Dd.)  00 
AtL  975,  976,  5  Pennewlll,  306. 

"Ordinary  care"  means  such  caie  and 
prudence  as  an  ordinarily  prudent  person 
would  exercise  under  the  circumstances  de- 
tailed in  evidence,  and  "negligence"  means 
the  failure  to  exercise  ordinary  care.  Hebe^ 
ling  V.  City  of  Warrensburg,  103  S.  W.  36^  3d, 
204  Mo.  604  (quoting  and  adopting  the  d^d- 
tlon  in  Cohn  v.  Kansas  City,  18  S.  W.  973, 
108  Mo.  392). 

The  word  "negligence,"  as  used  in  an 
instruction  for  the  wrongful  death  of  an  em- 
ploy6,  means  the  failure  to  use  ordinary  care. 
Illinois  Cent.  R.  Co.  v.  Cane's  Adm'x  (Ky.) 
90  S.  W.  1061,  1064. 

Defining  "negligence"  as  a  failure  to  ex- 
erdse ordinary  care  was  held  to  state  the 
proper  test  of  "negligence,"  though  the  case 
Involved  the  life  of  an  infant  four  years  old. 
Hanley  v.  Ft  Dodge  Light  &  Power  Co.,  107 
N.  W,  593,  594,  133  Iowa,  326. 

"Negligence"  has  been  termed  the  want 
of  ordinary  care ;  that  Is,  the  want  of  sudi 
care  as  a  reasonably  prudent  and  careful  man 
would  exercise  under  similar  drcumstancea 
It  has  been  tenned  the  failure  to  observe,  for 
the  protection  of  the  interests  of  anothtf, 
that  degree  of  care^  precaution,  and  vigUanoe 
which  the  circumstanoes  Justly  demand, 
whereby  such  other  person  suffers  injury. 
Di  Prlsoo  V.  Wilmington  City  R.  Co.  (Dd.) 
57  AtL  906,  909,  4  Pennewlll,  627 ;  Bowring 
y.  Wilmington  Malleable  Iron  Ga  (Dd.)  66 
Atl.  369,  371,  6  Pennewlll,  594. 

Where  the  charge  of  negligence  Is  a  gen- 
eral one,  and  plaintiff  shows  that  tiie  Injury 
eomplained  of  oocurred  under  such  drcum- 
stances that  it  may  be  reasonably  infarted 
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ttaty  if  ordinary  care  had  been  used  by  de- 
fendant, the  injury  would  not  hare  resulted, 
he  thereby  makes  a  prima  facie  case,  and 
casts  on  defendant  the  burden  of  proTlng  due 
care.  Freeman  y.  Freeman,  125  S.  W.  524, 
526,  141  Mo.  App.  859. 

"Negligence"  is  the  want  of  ordinary 
care;  that  Is,  the  want  of  such  care  as  a 
reasonably  prudent  and  careful  man  would 
exercise  under  like  circumstances.  What 
constitutes  "negligence"  Is  a  question  of  law 
for  the  court,  but  whether  ''negligence"  ex- 
isted in  the  particular  case  Is  a  question  of 
fact  for  the  Jury.  Neal  v.  Wilmington  ft  N. 
C.  Electric  R.  Co.  (Del.)  63  Atl.  338,  339,  8 
Pennewill,  467. 

"'Negligence'  is  the  want  of  ordinary 
care  according  to  the  circumstances,  and*  the 
circumstances  are  everything  in  considering 
this  question.  The  ordinary  care  of  a  busi- 
ness man  in  his  own  affairs  is  one  thing, 
and  the  ordinary  care  of  a  gratuitous  man- 
datory is  quite  another  matter.  The  one 
implies  an  oversight  and  knowledge  of  every 
detail  of  his  business;  the  other  suggests 
such  care  only  as  a  man  can  give  in  a  short 
space  of  time  to  the  business  of  other  persons 
from  whom  he  receives  any  compensation.** 
Mason  v.  Moore,  76  N.  B.  932,  937,  73  Ohio 
St  275,  4  L.  R  A.  (N.  S.)  597,  4  Ann.  Cas. 
240  (quoting  and  adopting  definition  in  Swent- 
zel  V.  Penn  Bank,  23  Atl.  405,  414,  147  Pa. 
140, 15  L.  B.  A.  305,  30  Am.  St.  Rep.  718). 

Where  strict  accuracy  of  expression  re- 
quired an  instruction  that  an  employer  must 
exercise  ordinary  care  to  furnish  his  em- 
ployes with  reasonably  safe  places  in  which 
to  work,  the  omission  of  the  words  "exercise 
ordinary  care*'  is  not  ground  for  reversal, 
where  the  jury  were  told  that  the  employer 
is  liable  only  for  his  negligence,  and  that 
negligence  is  the  failure  to  use  ordinary  care. 
Kamera  v.  Missouri  Boiler  Works,  106  Pac. 
806,  807,  82  Kan.  432. 

An  instruction  that  "ordinary  care,'*  as 
uesd  in  instructions  given  in  an  action 
against  a  railroad  for  the  death  of  a  traveler 
in  a  collision  with  a  train  at  a  crossing, 
meant  such  care  as  ordinarily  prudent  per- 
sons would  exercise  under  circumstances  sim- 
ilar to  those  proven  in  the  case,  and  that 
^'negligence"  was  the  failure  to  exercise  or- 
dinary care,  was  correct  Iiouisville  ft  N.  R. 
Go.  V.  Lucas*  Adm*r  (Ky.)  98  S.  W.  808, 313. 

"Negligence**  on  the  part  of  a  railroad 
company  Is  the  failure  on  its  part  to  use 
ordinary  care;  '^at  is,  such  degree  of  care 
as  an  ordinarily  careful  and  prudent  person 
would  have  used  under  the  circumstances.** 
Where  the  court  defined  "negligence**  of  a 
railroad  company  to  be  the  failure  to  use 
such  care  as  an  ordinarily  prudent  person 
would  use  under  similar  circumstances,  the 
refusal  of  a  charge  containing  substantially 
the  sanae  definition,  and  the  qualification 
that,  in  determining  whether  an  act  is  neg- 


ligence, the  jury  will  take  into  consideration 
all  the  circumstances  and  will  not  view  the 
situation  from  a  retrospective  point  of  view, 
was  not  erroneous.  Galveston  H.  &  N.  By. 
Co.  V.  Olds  (Tex.)  112  S.  W.  789,  792. 

Since  the  term  "negligence"  has  been 
construed  to  mean  "want  of  ordinary  care," 
it  would  have  been  the  better  practice  had 
the  trial  court  used  the  latter  term  instead 
of  the  former  word  in  his  submission  of 
questions  to  the  jury,  under  Laws  1907,  c 
254,  providing  that  in  an  action  for  Injuries 
against  a  niilroad  company  the  judge  should 
submit  to  the  jury  the  questions,  first,  as  to 
whether  the  company,  or  any  ofllcer,  other 
than  the  person  injured,  was  guilty  of  negli- 
gence, and,  second,  if  that  question  is  an- 
swered in  the  afiirmative,  whether  the  person 
injured  was  guilty  of  negligence,  etc.  Jensen 
V.  Wisconsin  Cent  Ry.  Co.,  128  N.  W.  982. 
985,  986,  145  Wis.  326. 

''NegUjsence'*  is  the  want  of  "ordinary 
care."  As  applied  to  a  street  car  motorman 
in  the  case  of  a  collision  with  a  vehicle,  it 
means  the  neglect  to  use  "ordinary  care*' 
in  observing  it  or  to  check  the  car  so  as  to 
avoid  hitting  it  Petersen  v.  St  Louis  Trans- 
it Co.,  97  8.  W.  860,  863,  199  Mo.  831. 

A  charge  that  "negligence**  as  applied  to 
a  passenger  is  a  failure  to  exercise  ordinary 
care  for  his  own  safety— that  is,  such  care  as 
an  "ordinarily  prudent  person*'  would  exer- 
cise under  the  same  or  similar  circumstances 
— was  not  erroneous  in  failing  to  require  the 
passenger  to  use  such  care  as  a  "person  of 
ordinary  prudence**  would  exercise.  St  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Parks,  90 
S.  W.  343,  845,  40  Tex.  Civ.  App.  480. 

Defining  'iiegligence**  as  the  want  or 
failure  to  use  ordinary  care — ^that  Is,  that 
degree  of  care  which  an  ordinarily  prudent 
person  would  use  under  like  drcumstances  to 
avoid  injury  or  accident— does  not  define  the 
degree  of  care  required  of  a  carrier  in  re- 
spect to  a  passenger  getting  on  a  car,  which 
is,  in  substance,  "such  a  high  degree  of  fore- 
sight as  to  possible  dangers,  and  sudli  a  high 
degree  of  prudence  in  guarding  against  them, 
as  would  be  used  by  very  cautious,  prudent, 
and  competent  persons  under  similar  dr- 
cumstanoe&*'  Green  v.  Houston  Blectric  Co., 
89  S.  W.  442,  443,  40  Tex,  Civ.  App.  260  (cit- 
ing International  ft  6.  N.  Ry.  Co.  v.  Hallo- 
ren,  53  Tex.  53,  37  Am.  Rep.  744;  Interna- 
tional &  G.  N.  Ry.  Co.  V.  Welch,  24  S.  W.  300, 
86  Tex.  203,  40  Am.  St  Rep.  829). 

"Negligence**  has  often  been  defined  by 
the  court  to  be  the  want  of  ordinary  care; 
that  is,  the  want  of  such  care  as  a  reasona- 
bly prudent  and  careful  man  would  use  un- 
der similar  circumstances.  Recovery  on  the 
ground  of  negligence  may  be  had  for  sudden- 
ly starting  a  street  car  while  a  passenger  is 
in  the  act  of  alighting  therefrom,  if  it  is 
shown  to  be  the  fault  of  the  company,  and 
that  injuries  to  the  passenger  were  caused 
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thereby.    Benson  v.  Wilmington  City  R.  Co. 
(Del.)  75  Atl.  793,  794,  1  Boyce,  202. 

In  an  action  against  a  railroad  for  In* 
juries  to  an  employ^  through  a  defective  car 
step,  an  instruction  that  If  defendant,  through 
its  Inspectors  and  repairers,  exercised  ordi- 
nary care  to  see  that  the  equipment  of  the 
car  was  in  reasonably  safe  condition,  **and 
were  not  guilty  of  negligence,"  the  verdict 
must  be  for  defendant,  was  not  misleading 
as  adding,  by  the  use  of  the  words  "and  were 
not  guilty  of  negligence,"  something  to  de- 
fendant's duty  beyond  the  exercise  of  ordi- 
nary care;  the  court  having  clearly  defined 
"negligence"  as  the  failure  to  use  ordinary 
care.  El  Paso  &  S.  W.  R.  Co.  v.  O'Keefe,  110 
S.  W.  1002,  1003,  50  Tex.  Civ.  App.  579. 

In  an  action  for  delay  In  delivering  a  tel- 
egram, an  Instruction  defining  "negligence" 
as  the  failure  to  use  ordinary  care  to  deliver 
the  message,  and  instructing  that  If,  because 
of  such  failure,  plaintiff  was  unable  to  be 
with  his  father  before  his  death,  he  could 
recover  such  damages,  If  any,  as  he  suffered 
on  account  of  defendant's  negligence,  was 
not  objectionable  as  asserting  as  a  fact  that 
plaintiff  was  unable  to  be  with  his  father 
before  his  death  in  consequence  of  defend- 
ant's failure  to  deUver  the  telegram  prompt- 
ly. Western  Union  Telegraph  Co.  v.  Mack 
(Tex.)  128  S.  W.  921,  923. 

In  conducting  the  affairs  of  a  hospital, 
Its  officers  and  agents  are  as  liable  to  com- 
mit acts  of  negligence  as  are  the  officers  and 
agents  of  a  railroad  or  other  business  cor- 
poration. Men  In  general  are  not  uniformly 
careful.  Experience  shows  that  "negligence" 
— the  failure  to  exercise  ordinary  care — Is 
to  be  expected  when  men  engage  in  Industrial 
pursuits.  It  may,  not  inappropriately,  be  said 
to  be  necessarily  incidental  In  the  accom- 
plishment of  most  practical  results  through 
the  agency  of  man.  Hewett  v.  Woman's  Hos- 
pital Aid  Ass'n,  64  Atl.  190, 193,  73  N.  H.  556, 
7  Ia  R.  A.  (N.  S.)  496. 

A«  ^rant  of  reasonable  eare 

"Negligence"  Is  a  failure  to  exercise  rea- 
sonable care.  Jarrell  v.  Blackbird  Block 
Coal  Co.,  136  S.  W.  754,  756,  154  Mo.  App. 
552. 

"Negligence"  Is  the  want  of  reasonable 
care,  or  a  failure  to  use  such  care  as  an  ordi- 
narily careful  man  would  use  in  like  circum- 
stances. Klalr  V.  Philadelphia,  B.  &  W.  R. 
Co.  (Del.)  78  AtL  1085,  1086,  1098,  2  Boyce, 
274. 

"Negligence"  is  the  absence  of  reasonable 
care.  What  is  reasonable  care  depends  on 
the  conditions  of  danger  or  lack  of  danger. 
In  some  cases  very  little  care  suffices  to  ful- 
fill the  rule  of  reasonable  care,  while  in  oth- 
ers the  highest  degree  of  care  is  required 
to  do  so.  Warth  v.  Kastrlner,  100  N.  X.  Supp. 
278,  279,  114  App.  Dlv.  766w 


As  want  of  reasonaUe  eare  and  diU« 
ffenee 

An  instruction  defining  '^negligence"  as 
"the  want  or  omission  of  reasonable  care  and 
diligence,  the  failure  to  do  something  which 
a  reasonable  person  guided  by  those  con- 
siderations which  ordinarily  regulate  the 
conduct  of  human  affairs,  under  the  circum- 
stances would  do,  or  the  doing  of  something 
which  such  person  under  such  circumstances, 
would  not  do,"  was  proper.  Martin  v.  Des 
Moines  Edison  Light  Co.,  106  N.  W.  359,  361, 
131  Iowa,  724. 

Afl  want  of  care  and  pradenee 

The  degree  of  negligence  necessary  to 
fasten  liability  upon  a  person  Is  that  degree 
which  is  qulvalent  to  lack  of  such  care  and 
prudence  as  ordinary  men  habitually  exerdse 
for  their  own  personal  safety.  The  General 
De  Sonis,  179  Fed.  123,  125. 

Same— Man  of  ordinary  Intelllgenee 

An  instruction  that  the  term  "negligence" 
means  the  want  of  that  care  and  prudence 
which  a  man  of  ordinary  intelligence  would 
exercise  under  all  the  circumstances  of  the 
situation  Is  erroneous,  where  the  case  is  bot- 
tomed on  negligence,  and  defended  on  the 
ground  of  contributory  negligence,  since  it 
does  not  correctly  define  the  term,  and  since 
the  word  "intelligence"  Is  not  a  synonym  for 
either  "caution,"  "prudence,"  or  "care,"  for 
a  very  Intelligent  man  may  be  a  very  impm- 
dent  one,  or  an  unusually  or  unnecessarily 
cautious  one,  and  he  Is  not  the  man  whoexe^ 
cises  ordinary  care  about  his  own  concenis; 
and  therefore  the  use  of  the  word  "intelli- 
gence" instead  of  the  term  "prudence**  fw- 
nished  the  jury  no  definition  of  negligence. 
Van  Cleve  v.  St.  Louis,  M.  &  S.  E.  B.  Co.,  101 
S.  W.  632,  634,  124  Mo.  App.  224. 

Ae  want  of  ordinary  eare  and  prodeae^ 

"Negligence**  consists  of  the  failure  to 
use  ordinary  care  and  prudence  under  tbe 
circumstances.  One  who  has  a  reasonable 
basis  for  belief  that  another  Is  aware  of  a 
source  of  danger  may  act  on  the  assump- 
tion that  the  latter  is  aware  of  It,  and  will 
make  reasonable  efforts  to  save  himself;  bat 
a  motorman  having  a  reasonable  basis  for 
the  belief  that  an  adult  person  on  the  track 
is  aware  of  the  approach  of  the  car  may  pre- 
sume that  he  will  get  out  of  danger  as  the 
car  approaches;  but  a  motorman  soundine 
his  bell  cannot  assume  that  all  within  hear- 
ing will  take  notice  that  a  car  is  approach- 
ing, and  he  can  make  no  such  assumption  in 
justification  of  his  failure  to  take  reasonable 
precautions  until  at  least  he  has  reasonable 
grounds  for  believing  that  his  warning  is 
heeded  or  the  presence  of  the  car  recognized, 
and  that  the  person  threatened  is  competent 
to  protect  himself  by  the  exercise  of  ordinary 
care.  Riley  v.  Consolidated  R.  Ck>.,  72  Aa 
562,  563,  82  Conn.  105,  21 L.  B.  A.  (N.  S.)  SSa 
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M  waat  of  f or*«isht  and  prndeaoo 

A  charge  that  "negligence/'  as  applied 
to  railroads  oigaged  In  the  transportation 
of  passengers,  Is  a  failure  to  exercise  such  a 
high  degree  of  foresight  as  to  possible  dan- 
gers and  snch  a  high  degree  of  prudence  In 
guarding  against  them  as  would  be  used  by 
very  cautious,  prudent,  and  competent  per- 
sons under  the  same  or  similar  circumstanc- 
es, correctly  defines  **negllgence"  as  applied 
to  the  duty  owed  by  a  carrier  to  Its  passen- 
gers, and  is  sufficient  when  taken  In  connec- 
tion with  a  further  charge  that  the  railroad 
does  not,  by  accepting  a  passenger,  become 
an  insurer  of  his  safety,  but  Is  only  bound  to 
use  a  high  degree  of  care,  etc.  St  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Parks,  90 
S.  W.  343,  345,  40  Tex.  Olv.  App.  480. 

As  want  of  reasonable  d£lisenee«  oan- 
tion,  and  f  orealslit 

Failure  of  a  master  to  exercise  such  rea- 
sonable diligence,  caution,  and  foresight  as 
a  prudent  man  would  exercise  under  similar 
circumstances  to  guard  employ^  against  In- 
juries is  "negligence."  Sandldge  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  193  Fed.  867,  872,  113  C. 
G.A.653. 

WiUf  lOnoM  distlnsnished 

Mere  "negligence"  and  "willfulness"  are 
not  synonymous  terms.  Southern  By.  Co.  y. 
Davis,  66  S.  E.  131,  182,  132  Oa.  812. 

An  act  done  willingly  and  on  full  Infor- 
Djatlon  Is  not  done  negligently.  Negligence 
Is  the  result  of  Inattention  or  oversight. 
Dean  v.  St  Louis  Wooden  ware  Works,  80 
S.  W.  292,  296,  106  Mo.  App.  167. 

Negligence  cannot  be  of  such  degree  as 
to  become  willfulness.  Cleveland,  C,  O.  & 
St.  L.  Ry.  Co.  V.  Starks,  92  N.  B.  54,  66,  174 
Ind.  345. 

There  are  no  degrees  of  negligence,  and 
nejfligence,  no  matter  how  reprehensible,  can 
never  approximate  willfulness.  Vandalla  R. 
Co.  V.  Clem,  96  N.  E.  789,  790,  49  Ind.  App.  94. 

The  term  "negligence"  suggests  only  Inad- 
vertence or  want  of  ordinary  care,  and,  how- 
ever great  may  be  the  degree  of  such  want  of 
care,  so  long  ns  inadvertence  remains,  wlll- 
fulne^s  is  excluded.  Rldeout  v.  Winnebago 
Traction  Co..  101  N.  W.  672,  674,  123  Wis. 
297,  69  U  R.  A.  601. 

The  term  "willful  negligence"  is  a  mis- 
leading and  contradictory  expression.  Con- 
duct cannot  be  both  "willful"  and  "negli- 
gent," as  "negligence"  involves  inattention, 
and  "willfulness,"  Intention.  Anderson  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.,  114 
N.  W.  1123,  1126,  103  Minn.  224,  dissenting 
opinion  (citing  8  Words  and  Phrases,  pp. 
7468,  7836 ;  BoUn  v.  Chicago,  St  P.,  M.  &  O. 
Ry.  Co.,  84  N.  W.  446,  108  Wis.  333,  81  Am. 
St  Rep.  911 ;  Louisville  &  N.  R.  Co.  v.  Per- 
klDs,  44  Sooth.  602,  152  Ala.  133 ;  Lake  Shore 
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A  M.  S.  Ry.  Co.  v.  Bodemer,  29  N.  B.  692, 
139  111.  596,  32  Am.  St  Rep.  218). 

"Willfulness"  implies  design.  It  involves 
conduct  which  Is  quasi  criminal.  "Willful- 
ness" and  "negligence"  are  held  inconsist- 
ent Purpose  or  design  is  for^gn  to  negli- 
gence. Willfulness  cannot  be  Inferred  from 
a  mere  knowledge  on  the  part  of  operatives 
of  the  presence  of  the  Injured  party.  Be- 
fore it  will  be  Inferred,  such  operatives  must 
have  knowledge  also  of  the  inability  of  the 
Injured  party  to  avoid  the  Injury.  Pitts- 
burgh, C,  C.  &  St  L.  Ry.  Co.  v.  Ferrell,  78 
N.  E.  988,  989,  39  Ind.  App.  515. 

"An  inadvertent  failure  to  observe  due 
care  indicates  mere  'negligence,'  but  an  ad- 
vertent or  conscious  failure  to  observe  due 
care  passes  beyond  mere  negligence  Into  'wan- 
tonness' or  'willfulness.*"  Tinsley  v.  West- 
ern Union  Telegraph  Co.,  51  S.  B.  913,  914, 
72  S.  C.  350. 

In  order  to  constitute  willfulness  or  wan- 
tonness or  reckless  Indifference  to  probable 
consequences,  the  act  done  or  omitted  must 
be  done  or  omitted  with  a  knowledge  or  a 
present  consciousness  that  injury  will  prob- 
ably result;  and  this  consciousness  is  not  to 
be  Implied  from  mere  knowledge  of  the  ele- 
ments of  the  -dangerous  situation  a  person 
may  be  in  and  negligent  and  inadvertent  acts 
in  respect  of  the  peril.  Duncan  v.  St  Louis 
&  S.  F.  R.  Co.,  44  South.  418,  422,  152  Ala. 
118. 

Where  defendant's  conduct  resulting  In 
an  injury  is  wlUful,  it  is  no  longer  negli- 
gence, and  hence  the  defense  of  contributory 
negligence  cannot  arise;  such  defense  being 
only  applicable  where  negligence  is  charged 
against  defendant.  Hawks  v.  Slusher,  104 
Pac.  883,  884,  55  Or.  1,  Ann.  Cas.  1912A,  491. 

"Negligence"  may  result  from  omission 
respecting  duty.  An  "act"  or  "wrongful  act" 
denotes  affirmative  action  or  performance, 
and  an  expression  of  will  or  purpose  as  dis- 
tinguished from  "omission"  or  "wrongful 
omission,"  which  denotes  a  negative  and  In- 
action. Randle  v.  Birmingham  Ry.,  Light  ft 
Power  Co.,  53  South.  918,  921,  169  Ala.  314. 

Negligence  and  carelessness  are  general- 
ly esteemed  as  not  only  not  willfulness,  but 
rather  the  opposite.  Schooler  v.  Harrington, 
81  S.  W.  468,  4G9,  106  Mo.  App.  607  (follow- 
ing Glbellne  v.  Smith,  80  S.  W.  961,  106  Mo. 
App.  545). 

"Willfulness"  and  "negligence"  are  dia- 
metrically opposed ;  negligence  Importing  in- 
attention, inadvertence,  and  indifference, 
while  willfulness  imports  intention,  purpose, 
and  design;  and  there  being  no  negligence 
with,  and  no  willfulness  without,  Intent 
Barrett  v.  Cleveland,  C,  C.  &  St  L.  Ry.  Co, 
96  N.  E.  490,  492,  48  Ind.  App.  668. 

A  conscious  act  or  neglect  is  wUlful, 
though  there  is  no  evil  Intent  but  willfulness 
Implies  something  more  than  mere  failure  t9 
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use  ordinary  care;  there  being  a  clear  dis- 
tinction between  a  ''negligent  omission"  and 
a  "willful  failure"  to  act  Cook  y.  Big  Mud- 
dy-Carterville  Miniug  Co.,  94  N.  E.  90,  94, 
249  IlL  41. 

"Willfulness'*  means  something  more 
than  mere  oversight,  carelessness,  neglect, 
or  even  shiftlessness.  True,  in  the  legal 
sense  of  the  word,  an  intentional  act  is  or- 
dinarily willful;  but  the  intentional  act  in 
opening  a  gate  or  leaving  it  open  does  not 
necessarily  imply  an  intention  that  cattle 
shall  pass  through  such  gate  on  a  railroad 
traclc.  Claus  v.  Chicago  Great  Western  Ry. 
Co.,  Ill  N.  W.  15,  16,  136  Iowa,  7. 

"WiUfulness"  or  "wantonness,"  as  ap- 
plied in  cases  of  injury  to .  a  person  by  a 
breach  of  duty,  where  the  peril  of  the  person 
injured  is  known,  means  a  direct  intent  to 
inflict  injury,  or  an  act  done  or  omitted,  with 
the  consciousness  that  the  act  or  omission 
will  probably  eventuate  in  injury.  Annlston 
Electric  &  Gas  Co.  v.  Rosen,  48  South.  798, 
799,  802,  159  Ala.  195,  133  Am.  St.  Rep.  32. 

"WiUfulness"  is  the  intentional  doing  of 
some  act  or  the  failure  to  do  some  act,  ac- 
cording to  one's  own  will,  regardless  of  the 
right  of  others,  when  the  party  knows,  "or 
is  under  legal  obligation  to  know,"  that  the 
doing  or  the  failing  to  do  such  act  might 
cause  injury  to  other  persons.  Geddings  v. 
Atlantic  Coast  Line  R.  Co.,  75  S.  E.  284,  91 
S.  C.  477. 

"  'Negligence'  and  'willfulness*  are  the 
opposites  of  each  other.  They  Indicate  radi- 
cally different  mental  states.  ♦  •  ♦  Neg- 
ligence is  also  to  be  carefully  distinguished 
from  fraud;  the  distinction  arising  in  this 
case,  as  before,  upon  the  element  of  inadver- 
tence. Fraud  is  invariably  intentional,  ei- 
ther actually  or  constructively ;  negligence  is 
never  so.**  Standard  Marine  Ins.  Co.,  Lim- 
ited, of  Liverpool,  Eng.,  v.  Nome  Beach  Light- 
erage &  Transp.  Co.,  133  Fed.  636,  647,  648, 
67  C.  C.  A.  602,  1  L.  R.  A.  (N.  S.)  1095. 

'"Willfulness*  and  'negligence*  are  the 
opposites  of  each  other;  the  former  signify- 
ing the  presence  of  intention,  and  the  latter 
its  absence.**  Rideout  v.  Winnebago  Traction 
Co.,  101  N.  W.  672,  675,  123  Wis.  297.  69 
L.  R.  A.  601  (quoting  and  adopting  definition 
in  Cleveland,  C,  C.  &  St.  L.  Ry,  Co.  v.  Miller, 
49  N.  B.  445,  449.  149  Ind.  490-501). 

'"Willfulness*  and  'negligence*  are  the 
opposites  of  each  other;  the  one  signifying 
the  presence  of  intention  or  purpose,  the  oth- 
er its  absence.  This  distinction  has  not  al- 
ways been  observed.  Consequently  there  are 
cases  that  use  the  terms  'gross*  or  'willful* 
negligence  to  designate  willful  injuries.  Late 
cases  have  made  the  distinction  clear.  And 
the  principle  of  the  responsibility  of  the  will- 
ful wrongdoer  for  all  the  consequences  of  his 
misconduct  is  really  an  old  one.**    Morrison 
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'Willfulness*  and  'negligence'  are  the 
opposite  of  each  other;  the  former  signltyiiig 
the  presence  of  Intention,  and  the  latter  its 
absence.  Negligence  arises  from  Inattentioii, 
thoughtlessness,  while  willfulness  cannot  ex- 
ist without  purpose  or  design,  •  •  •  and, 
when  willfulness  is  the  essential  in  the  act 
or  conduct  charged  to  the  party  with  a 
wrong,  the  case  ceases  to  be  one  of  negli- 
gence.** Memphis  St.  Ry.  Co.  v.  Roe,  102  S. 
W.  343,  346,  118  Ttenn.  601  (quoting  and 
adopting  the  definition  in  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Miller.  49  N.  B.  445,  149  Ind. 
490). 

The  conflict  In  Instructioiis  submitting 
the  issue  of  negligence  of  defendant  and  tbe 
issue  .of  a  willful  wrongful  act  cannot  be 
harmonized  on  the  theory  that  tbe  term  "neg- 
ligence,'* as  used  in  the  first  instruction,  cov- 
ers willful  acts,  since  "negligence**  sixties 
the  absence  of  care  and  implies  a  failure  of 
duty  and  excludes  an  idea  of  intentional 
wrong,  while  "willful  negligence**  implies  an 
intentional  failure  to  perform  a  manifest 
duty.  Tognazzini  v.  Freeman,  123  Pac.  M, 
543,  18  Cal.  App.  468. 

An  Instruction  that  "willful**  is  what  tbe 
word  implies,  it  means  an  act  proceeding 
from  a  will,  done  of  a  purpose,  an  intention 
to  do  it,  and  that  "willfulness**  Ib  an  act 
which  proceeds  from  the  will  so  as  to  make 
the  act  a  purpose  act,  was  not  error,  wbere 
the  court  in  connection  therewith  illustrated 
the  difiference  between  "negligence**  and  "will- 
fulness.** Talbert  v.  Charleston  A  Western 
C.  Ry.,  51  S.  E.  564,  72  S.  C.  137. 

A  complaint  for  willful  injury  must 
show  that  the  injurious  act  was  purposeU 
done,  with  an  intent  to  inflict  willfully  and 
purposely  the  particular  injury  complained 
of;  "willfulness**  being  a  desire  or  Intent  to 
produce  a  certain  result,  and  inconsistent 
with  negligence.  Southern  Ry.  Co.  v.  M^ 
Neeley,  88  N.  E.  714,  715,  44  Ind.  App.  126. 

HEGIiIGEKOE  FEB  SE 

The  words  "per  se,*'  when  used  as  de- 
scriptive of  negligence,  merely  refer  to  tlie 
method  by  which  its  existence  Is  to  be  ascer- 
tained from  the  facts.  Piatt  r.  Southern 
Photo  Material  Co.,  60  S.  E.  1068,  1071,  4  Gt. 
App.  159. 

It  is  well  settled  that,  in  order  that  an 
act'  shall  be  "negligence  per  se,"  It  must 
have  been  done  contrary  to  a  statutory  dutr. 
or  it  must  appear  so  opposed  to  the  dictates 
of  common  prudence  that  it  can  be  said 
without  hesitation  or  doubt  that  no  careful 
person  would  have  committed  it.  St.  Lonis 
Southwestern  R.  Co.  of  Texas  v.  Hawkins, 
108  S.  W.  736,  740,  49  Tex.  Civ.  App.  545 
(quoting  Quit  C  &  S.  F.  Ry.  Co.  ▼•  Gasseamii, 
7  S.  W.  227,  69  Tex.  545). 
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It  is  not  negligence  per  se  to  rise  from 
a  seat  and  step  to  the  side  of  a  slowly  mov- 
ing open  car  which  is  coming  to  a  stop,  for 
the  purpose  of  getting  upon  the  runboard  to 
alight  when  the  car  does  stop.  Davis  v.  Cam- 
den, 6.  &  W.  R.  Co.,  63  Atl.  843,  844,  73  N. 
J.  Law,  415  (citing  Scott  v.  Bergen  Count]^ 
Traction  Co.,  43  Atl.  1060,  63  N.  J,  Law, 
408;  Consolidated  Traction  Co.  v.  Thalheim- 
er,  37  AU.  132,  59  N.  J.  Law,  474). 

Ag  oadftflion  of  aets  re^LUlred  liy  st Atnte 
or  oirdiiuuioo 

It  has  been  declared  that  "the  omission 
of  specified  acts  of  diligence  prescribed  by 
statute  or  by  a  valid  municipal  ordinance  is 
'negligence  per  se.' "  Generally  a  court  can- 
not instruct  a  Jury  that  certain  acts  constl- 
tnte  '^negligence  per  se,"  but  there  is  an  ex- 
ception where  a  statute  or  municipal  ordi- 
nance requires  the  performance  of  the  act 
Southern  R.  Co.  ▼.  Davis,  66  S.  E.  181,  132, 
132  Ga.  812  (citing  Central  Railroad  ft  Banlc- 
ing  Co.  V.  Smith,  3  S.  EX  397,  78  Ga.  689;  5 
Words  and  Phrases,  p.  4764). 

"There  are  certain  things  which  amount 
to  'negligence  in  law,'  whether  any  positive 
or  active  negligence  be  proved  or  not  The 
violation  of  an  ordinance  of  this  city  is  of 
itself  (per  se,  as  we  may  say)  an  act  of  neg- 
ligence, which  only  reQuires  to  be  proved  to 
render  a  wrongdoer  liable  for  any  injury  re- 
sulting from  such  misconduct  In  such  case, 
however,  the  defendant  would  not  be  liable 
unless  the  violation  of  the  ordinance — that  is, 
the  excessive  speed  of  the  train— caused  the 
accident  complained  of;  nor  would  the  de* 
fendant  be  liable  if  the  injury  was  caused  by 
the  negligence  of  the  deceased.  The  law 
does  not  permit  any  one  to  recover  damages 
from  another  for  an  injury  if  his  own  neg- 
ligence has  contributed  thereto,  or  where  by 
the  exercise  of  reasonable  care  he  could  have 
avoided  if*  MacFeat  v.  Philadelphia,  W. 
&  B.  R.  Co.  (Del.)  62  Atl.  898,  905,  906,  5 
Pennewill,  52. 

A  violation  of  Acts  1905,  c.  169,  making 
it  an  oflTense  for  an  engineer  to  run  his  lo- 
comotive across  the  tracks  of  any  other  rail- 
road without  first  coming  to  a  stop  and  as* 
certainlng  that  there  is  no  train  approaching, 
is  negligence  per  se.  Louisville  &  N.  Ry.  & 
Lighting  Co.  V.  Hynes,  91  N.  D.  962,  964,  47 
Ind.  App.  507. 

NEGLIGENT 

See,  also.  Negligence. 

"A  'negligent  act'  is  an  inadvertent  act." 
Brown  v.  Boston  &  M,  B.  B.,  64  Atl.  194, 
201,  73  N.  H.  568. 

The  phrase  ''act  of  negligence,"  as  ap- 
plied to  the  conduct  of  servants,  includes  any 
conduct  whether  evinced  by  movement  of  the 
organs  of  speech  or  some  oUier  physical  move- 
ment and  hence  where  a  conductor  told  a 
passenger  to  jump  from  a  train  as  It  was  In 


motion,  when  in  fact  it  was  not  in  motion, 
and  the  passenger  became  excited  and  jumped 
and  was  injured,  the  statement  of  the  con- 
ductor amounted  to  an  "act  of  negligence." 
Staines  v.  Central  R.  Ck>.  of  New  Jersey,  61 
Atl.  885,  72  N.  J.  Law,  268. 

The  terms  "negligent  delay"  and  "un- 
reasonable delay"  are  used  interchangeably 
and  are  of  the  same  meaning.  Chicago,  R. 
I.  ft  P.  Ry.  Ck).  V.  GiUett  (Tex.)  99  S.  W.  712, 
713. 

If  acts  are  such  as  an  ordinarily  prudent 
person  would  have  committed  under  the  same 
circumstances,  they  are  not  "negligent." 
Louisville  &  N.  R.  Co.  v.  Massle's  Adm'r,  128 
S.  W.  830,  332,  138  Ky.  449. 

An  instruction  that  the  terms  "negli- 
gence," "negligent"  and  "n^ligently"  Import 
a  want  of  such  attention  to  the  natural  or 
probable  consequence  of  the  act  or  omission 
as  a.  prudent  man  ordinarily  bestows  in  act- 
ing in  his  own  concerns,  being  in  the  exact 
language  of  Rev.  Codes,  1905,  §  9522,  is  sufiQ- 
clent,  especially  where  no  more  specific  in- 
struction was  asked.  Zilke  v.  Johnson,  132 
N.  W.  640,  644,  22  N.  D.  75,  Ann.  Cas.  1913E, 
1006. 

NEOUGEHT  HOMICIDE 

In  a  prosecution  for  "negligent  homi- 
cide," the  court  afhould  instruct  that,  in  the 
act  of  defendant  of  handling  the  pistol  with 
which  he  shot  deceased,  there  must  be  an  ap- 
parent danger  of  causing  the  latter's  death. 
Saye  v.  State,  99  S.  W.  551,  552,  654,  50  Tex. 
Or.  R.  569. 

Broadly  speaking,  in  the  case  of  homicide 
by  shooting,  in  order  to  entitle  the  state  to 
a  conviction  for  ^'negligent  homicide"  the 
jury  should  be  required  to  find  first  that  the 
shooting  was  accidental  or  unintentional  and 
that  it  was  under  circumstances  from  which 
the  law  would  raise  the  imputation  of  neg- 
ligence. Joy  V.  State,  123  &  W.  584,  589,  57 
Tex.  Cr.  R.  93. 

Under  the  express  provisions  of  Pen. 
Code  1895,  art.  686,  there  must  be  an  appar- 
ent danger  of  causing  the  death  of  a  person 
killed  or  another,  in  order  to  constitute  the 
offense  of  "negligent  homicide"  denounced  by 
article  684,  providing  that.  If  a  person  in 
the  performance  of  a  lawful  act  shall  by  neg- 
ligence and  carelessness  cause  the  death  of 
another,  he  shall  be  guilty  of  "negligent  hom- 
icide in  the  first  degree."  Gorden  v.  State 
(Tex.)  90  S.  W.  636,  637. 

In  view  of  Pen.  Code  1895,  arts.  683-689, 
693,  694,  to  constitute  "negligent  homicide," 
the  act  must  be  unlawful  and  a  misdemean- 
or, and  must  be  accompanied  by  want  of 
proper  care  and  caution,  and  there  must  be 
apparent  danger  of  causing  the  death  of  the 
person  killed,  and  no  apparent  intention  to 
kill.  Talbot  v.  State,  125  S.  W.  906,  907,  58 
Tex.  Cr.  R.  324. 
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Defendant,  keeper  of  a  bagnio,  bad  trouble 
with  a  man  therein,  and  he  went  out,  being 
immediately  followed  by  deceased  and  his 
party.  The  testimony  for  the  state  was  that 
the  defendant  then  called  for  a  pistol,  aimed 
it  towards  the  party,  and  fired,  saying,  "Run 
you,  ♦  ♦  ♦  run,"  and  that  on  her  going 
Inside,  being  asked  if  they  ran,  she  said, 
''Yes."  She  and  her  witnesses  testified  that 
no  shot  was  fired  from  the  house.  Held,  that 
"negligent  homicide"  was  not  in  the  case,  but 
manslaughter,  of  which  she  was  convicted, 
was  the  lowest  grade  of  homicide  of  which 
she  could  be  found  guilty.  Clifton  v.  State, 
84  S.  W.  237,  239,  47  Tex.  Or.  R.  472. 

NEGUGENT  OPERATION 

"Negligent"  operation  is,  the  failure  to 
use  the  proper  means, at  hand  in  a  proper 
and  careful  way  as  persons  of  ordinary  pru- 
dence do  under  like  conditions  for  their  own 
safety.  Central  Coal  &  Iron  Ck>.  t.  Pearee 
(Ky.)  80  S.  W.  449,  450. 

NEGLIGENT  OR  UNIiAWFUI.  FIRE 

Where  a  fire  insurance  policy  contained 
an  exception  that  the  company  would  not  be 
liable  for  loss  caused  by  explosion  of  any 
kind  unless  fire  ensued,  and  in  that  event  for 
the  damages  by  fire  only,  a  loss  occurring 
solely  from  an  explosion,  not  by  a  preceding 
fire,  or  an  explosion  which  occurred  from  the 
contact  of  .escaping  natural  gas  with  a  lighted 
match,  are  within  the  exceptions  of  the  pol- 
icy; the  rule  being  that  the  ignition  of  the 
explosive  substance  must  be  caused  by  an  ac- 
tual combustion  involuntarily  or  Illegally 
started,  which  is  called  a  negligent  or  unlaw- 
ful fire,  and  not  a  harmless  combustion  such 
as  a  lighted  match,  burning  gas  jets,  or  a 
lighted  cigar,  which  are  called  innocent  fires. 
Stephens  v.  Fire  Ass'n  of  Philadelphia,  123 
S.  W.  63,  66,  139  Mo.  App.  369. 

NEGIiIGENTLT 

The  words  "carelessly"  and  "negligently** 
are  synonymous.  Southern  Ry.  Co.  v.  Horine^ 
49  S.  E.  285^  121  Oa.  386;  Maacot  Coal  Co. 
V.  Garrett,  47  South,  149,  151,  156  Ala.  290 
(citing  1  Words  and  Phrases,  p.  974). 

An  interrogatory  as  to  whether  defend* 
ant*s  locomotive  was  operated  properly,  the 
complaint  alleging  that  it  was  carelessly  oper- 
ated, is  improper  as  calling  for  a  conclusion ; 
the  word  "properly,"  as  used,  being  the  an- 
tonym of  "negligently."  Southern  Ry.  Co.  v. 
De  Pauw  (Ind.)  90  N.  B.  27,  29. 

The  word  "negligently"  means  the  fail- 
ure to  exercise  ordinary  care.  Toebbe  v.  City 
of  Covington,  141  S.  W.  421,  423,  145  Ky.  763. 

The  term  "negligently,"  when  applied  to 
the  failure  of  a  carrier  of  passengers  to  per- 
form its  duty  to  safely  carry  its  passengers, 
means  the  failure  to  use  the  highest  degree  of 
care;  and  the  ''highest  degree  of  care"  means 
the  utmost  care  exercised  by  prudent  and 
skillful  persons  in  the  management  and  oper- 


ation of  trains.  Louisyille  &  N.  R.  Co.  t. 
Kemp's  Adm'r,  149  S.  W.  835,  836,  149  Ky. 
344. 

Under  an  allegation  in  a  petition  against 
a  railroad  company  for  negligent  treatment 
of  plaintiff  employ 6  at  the  company's  hospital, 
stating  that  the  surgeon  famished  "careless- 
ly and  negligently  and  unnecessarily"  per- 
formed a  specified  operation,  the  words  "care- 
lessly and  negligently"  are  not  synonymous 
with  "unnecessarily";  the  latter  term  negativ- 
ing necessity  for  the  operation,  while  ttie 
other  terms  refer  to  the  manner  of  perform- 
ing the  operation.  Williams  v.  Union  Pac  B. 
Co.  (Wyo.)  124  Paa  505,  508. 

An  instruction  that  the  terms  'Negli- 
gence," ''negligent,"  and  "negligently**  import 
a  want  of  such  attention  to  the  natural  or 
probable  consequence  of  the  act  or  omission 
as  a  prudent  man  ordinarily  bestows  in  act- 
ing in  his  own  concerns,  being  In  the  exact 
language  of  Rev.  Codes  1905,  S  9522,  is  sniB- 
dent,  especially  where  no  more  specific  in* 
struction  was  asked.  Zilke  v.  Johnson,  132 
N.-W.  640,  644,  22  N.  D.  75,  Ann.  Gas.  1913E, 
1005. 

The  clause  of  an  Instmctlon  declaring 
plaintiff  entitled  to  recover  if  defendant  "neg- 
ligently failed  to  stop  said  automobile  soon 
enough  to  prevent  frightening  said  horses" 
does  not  charge  defendant  with  liability  on 
the  mere  finding  that  the  horses  were  tiighU 
ened  by  the  automobile,  the  word  '^eeiigent- 
ly**  referring  to  the  duty  to  stop  as  defined  in 
the  instructions,  requiring  defendant  to  main' 
tain  a  vigilant  watch  and  to  stop  at  the  ap* 
pearance  of  danger,  and  the  instructioos  re- 
quiring, as  a  condition  to  recovery,  that  de- 
fendant's failure  should  have  been  the  proxi- 
mate cause  of  the  injury.  Sapp  v.  Hunter, 
115  S.  W.  463,  466,  134  Mo.  App.  685b 

NEGOTIABLE 

See  Not  Negotiabla 

The  term  "negotiable"  means  that  an  in- 
dorsee for  value  without  notloe  bectMues  tbe 
owner  of  the  paper  unafllected  by  equities  and 
defenses  existing  between  the  original  pa^ 
ties.  Bank  of  Sampson  v.  Hatcher,  66  S.  E. 
308,  310,  151  N.  C.  359,  134  Am.  St  Rep.  98a 

nx:gotiabi.e  bili.  of  exchange 

An  Instrument  directing  the  drawee  to 
pay  to  the  order  of  the  payee  named  a  speci- 
fied sum  to  be  deducted  from  money  doe  tbe 
d  Aiwer  on  loans,  and  acc^ted  by  the  drawee, 
is  not  a  negotiable  bill  of  exchange  within 
Negotiable  Instruments  Law  (Consol.  Lawa 
1909,  c.  38)  I  210,  defining  a  bill  of  exchange 
as  an  unconditional  order  in  writing  addre^ 
ed  by  one  person  to  another,  signed  by  tbe 
person  giving  it,  requiring  the  person  to 
whom  it  is  addressed  to  pay  on  demand  or 
at  a  fixed  or  determinable  future  time  a  son 
certain  in  money  to  order  or  to  bearer,  bet 
is  only  an  equitable  assignment  of  monej^s 
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due  or  to  become  due  from  tbe  drawee  to 
tbe  drawer,  and  liability  arlaes  either  if  tbe 
proceeds  of  the  moneys  to  be  advanced  on 
tbe  loans  come  Into  the  drawee's  hands,  or 
if  through  some  act  on  his  part  performance 
of  the  contract  out  of  which  such  funds  might 
have  otherwise  arisen  was  prevented,  and  the 
payee  may  not  recover  on  the  Instrument  in 
tbe  absence  of  evidence  establishing  either 
of  such  facts  or  an  estoppel.  Tlsdale  Lumber 
Co.  V.  Piquet,  137  N.  Y.  Supp.  1021,  10e2,  153 
App.  Dlv.  206. 

KEGOTIABLB  IK  FORM 

The  term  "negotiable  in  form,"  as  applied 
to  a  participation  receipt  issued  by  the  agent 
of  a  corporation  to  holders  of  its  bonds, 
would  not  imply  that  the  receipts  would 
be  negotiable  in  the  sense  of  the  law  mer- 
chant 80  as  to  pass  to  an  innocent  holder  for 
value.  It  woald  imply  that  such  receipt 
would  be  transferable  by  the  holder  to  a 
third  party,  who  would  acquire  the  rights 
of  the  original  holder,  no  more  and  no  less. 
Cella  V.  Brown,  144  Fed.  742,  757,  75  0.  C. 
A.  608. 

HEGOTIABXiB  IN8T&V10BHT 

Bona  fide  holder  of,  see  Bona  Fide  Hold- 
er. 

Fictitious  name  in,  see  Fictitious  Name. 

Issue  of  negotiable  instruments,  see  Is- 
snance — ^Issue. 

A  ''negotiable  instrument"  is  a  written 
promise  or  request  for  the  payment  of  a 
sum  certain  in  money  to  order  or  bearer. 
Cornish  v.  Woolverton,  81  Pac.  4,  7,  32  Mont. 
456,  108  Am.  St.  Rep.  596  (citing  Civ.  Code, 
{3991). 

A  provision  for  payment  to  order  or 
bearer  Is  in  general  necessary  to  create  "ne- 
gotiable paper."  Wettlaufer  v.  Baxter,  125 
S.  W.  741,  743,  137  Ky.  362,  26  L.  R.  A.  (N. 
8.)  804. 

A  "negotiable  instrument'*  is  one  that  is 
simple,  certain,  and  unconditional,  and  is  so 
defined  by  the  law  merchant.  It  has  always 
been  held,  both  at  the  common  law  and  by 
the  dedsions  of  most  states,  that  any  instru- 
ment which  does  not  come  within  this  defini- 
tion should  not  be  construed  to  be  a  negotia- 
ble instrument  Randolph  v.  Hudson,  74  Pae 
946,  948,  12  Okl.  516. 

An  instrument  in  writing,  signed  by  the 
drawer  and  containing  an  unconditional  or- 
der to  pay  a  sum  certain  in  money  at  a  fixed 
future  date  to  the  order  of  a  specified  person, 
and  addressed  to  a  drawee  named  therein, 
was  a  "negotiable  instrument."  Bothwell  v. 
Coram,  123  S.  W.  291,  292,  135  Ky.  766. 

As  defined  by  sections  4626  and  4627, 
Comp.  Laws  1909,  a  "negotiable  instrument" 
is  a  written  promise  or  request  for  the  pay- 
ment of  a  certain  sum  of  money  to  order  or 
bearer,  and  must  be  made  payable  in  money 
only,  and  without  any  condition  not  certain ' 


of  fulfillment  Farmers*  Loan  &  Trust  Go.  v. 
McCoy  &  Spivey  Bros.,  122  Pac  125,  126,  89 
Okl.  277,  40  L.  R.  A.  (N.  S.)  177. 

A  writing  providing  that  for  value  re- 
ceived the  signers  Jointly  and  severally  prom- 
ise to  pay  another  or  order  a  certain  sum  at 
a  certain  bank  with  interest  and  without  any 
relief  from  valuation  of  appraisement  law, 
being  duly  signed  and  dated,  was  a  negotia- 
ble instrument  within  Revisal  1905,  |  2151, 
and  the  following  sections.  Myers  v.  Petty, 
69  8.  E.  417,  153  N.  C.  462. 

To  constitute  a  "negotiable  instrument," 
the  fact  of  the  maturity'  of  the  instrument 
at  some  time  must  be  morally  certain,  and  a 
written  agreement  to  pay  money  upon  the 
confirmation  by  Congress  of  a  land  grant  was 
not  negotiable.  Joseph  v.  Catron,  81  Pac. 
439,  442, 13  N.  M.  202,  1  K  R.  A.  (N.  S.)  1120. 

A  mere  contract  of  employment  specify- 
ing compensation  for  services  is  not  a  nego- 
tiable instrument  within  Act  June  30,  1841 
(Laws  1841,  p.  527,  c.  601,  as  extended  by 
Gen.  St  1867,  c.  230.  5  21 ;  Pub.  St  1901,  c. 
245,  {{  21,  22),  specifyiug  the  negotiable  paper 
su^ect  to  trustee  process.  Steer  v.  Dow,  71 
AtL  217,  218,  75  N.  H.  95,  20  L.  R.  A.  (N.  S.) 
263. 

Checks  issued  to  employ^  payable  only 
in  merchandise  at  the  employer's  store  are 
not  negotiable  instruments  payable  to  bearer, 
and  possession  of  them  by  a  third  person 
raises  no  presunq;>tion  that  he  is  entitled  to 
the  rights  of  the  employes,  and,  in  the  ab- 
sence of  evidence  that  the  third  person  has 
acquired  such  right,  he  cannot  recover.  At- 
toyac  River  (Lumber  Co.  v.  Payne,  122  S.  W. 
278,  280,  57  Tex.  Civ.  App.  827. 

An  instrument  acknowledging  receipt  of 
an  automobile  chassis  to  be  delivered  only  on 
return  of  the  receipt  properly  indorsed  was 
not  negotiable,  a  "negotiable  instrument"  be- 
ing a  written  promise  or  request  for  the  pay- 
ment of  money  to  order  or  to  bearer,  the 
word  "indorsed"  as  there  used  not  being  as  if 
used  with  reference  to  commercial  paper. 
Manny  v.  Wilson,  122  N.  Y.  Supp.  16,  18,  137 
App.  Div.  140. 

Under  Negotiable  Instruments  Law  (Con- 
soL  lAWs  1909,  c.  38)  §|  20,  27,  providing 
that  an  instrument  to  be  negotiable  must  be 
in  writing,  and  signed  by  the  maker  and  pay- 
able to  order  or  to  bearer,  and  providing  that 
an  instrument  is  payable  to  order  when  it  is 
drawn  to  the  order  of  a  specified  person,  or 
to  him  or  his  order,  an  instrument  whereby  a 
person  agrees  to  pay  a  specified  sum  at  a 
designated  place  without  mentioning  any  per- 
son to  whom  the  payment  shaU  be  made,  or 
without  making  the  payment  to  bearer,  is  not 
a  negotiable  instrument  Hilborn  v.  Penn- 
sylvania Cement  Co.,  129  N.  Y.  Supp.  957, 
960,  145  App.  Dlv.  442. 

Civ.  Code  1895,  I  3991,  provides  that  a 
"negotiable  instrument"  is  a  written  prom- 
ise or  request  for  the  payment  of  a  certain 
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sum  of  money  to  order  or  bearer.  Section 
3!)92  provides  that  a  negotiable  instrument 
must  be  made  payable  in  money  only,  and 
without  any  condition  not  certain  of  fulfill- 
ment Section  3d96,  as  amended  by  Laws 
18d9,  p.  124,  provides  that  a  negotiable  in- 
strument may  contain  a  pledge  of  collateral 
security,  with  the  authority  to  dispose  there- 
of, also  a  provision  for  reasonable  attorney 
fee,  or  both.  Section  3997  provides  that  a  ne- 
gotiable instrument  must  not  contain  any 
other  contract  than  such  as  is  specified  in 
this  article.  Laws  1903,  p.  238,  |  3,  subd.  2, 
provides  that  an  unciualified  order  or  promise 
to  pay  is  "unconditional"  within  the  meaning 
of  this  act,  though  coupled  with  a  statement 
of  the  transaction  which  gives  rise  to  the  in- 
strument. Held,  that  a  paper  containing  an 
order  or  contract  for  goods,  and  a  note  prom- 
ising to  pay  for  them,  is  not  a  negotiable  in- 
strument, where,  if  the  note  be  detached,  the 
order  for  goods  would  be  destroyed.  State 
v.  Mitton,  96  Pac.  926,  927,  928,  37  Mont.  366, 
127  Am.  St.  Rep.  732. 

An  instrument  In  the  form  of  a  letter, 
addressed  to  the  general  agent  of  an  insur- 
ance company,  acknowledging  receipt  of  a 
life  insurance  policy,  and  requesting  him  "to 
place  the  said  policy  in  force  from  this  date, 
and  I  promise  to  pay  to  you  or  to  your  or- 
der the  first  annual  premium  amounting  to 
$256.55,  as  follows:  Check  inclosed,  $125.00. 
On  Dec.  1,  1904,  $131.55.  Thomas  R.  Were" 
— is  a  "negotiable  instrument."  Equitable 
Trust  Co.  V.  Were,  132  N.  Y.  Supp.  351,  352, 
74  Misc.  Rep.  469. 

Under  Negotiable  Instruments  Law 
(Laws  1897,  c.  612,  {  20),  which  provides  that 
an  instrument,  to  be  negotiable,  must  be  in 
writing  and  signed  by  the  maker  or  drawer, 
must  contain  an  unconditional  promise  or 
order  to  pay  a  sum  certain  in  money,  must  be 
payable  on  demand  at  a  fixed  or  determin- 
able future  time,  and  must  be  payable  to  or- 
der or  to  bearer,  and  section  22,  which  de- 
clares that  **an  unqualified  order  or  promise 
to  pay  is  unconditional  within  the  meaning 
of  this  act,  though  coupled  with  ♦  ♦  ♦  a 
statement  of  the  transaction  which  gives 
rise  to  the  instruments,"  an  instrument  in 
the  form  of  a  letter,  addressed  to  the  gen- 
eral agent  of  an  insurance  company,  dated 
April  19,  1905,  which,  after  acknowledging 
receipt  of  a  life  insurance  policy  requested 
him  *'to  place  the  said  policy  in  force  from 
this  date,  and  I  promise  to  pay  you  or  your 
order  tbe  first  annual  premium,  amounting  to 
$53.10,  as  follows: 

Cash  paid  W.  E.  Watts $21.24 

On  July  10th,  1905 10.00 

On  Sept.  10th.  1906 10.00 

On  Nov.  10th,  1905 11.86 


$53.10 
"Arthur  N.  Taylor," 
— is   a   "negotiable   instrument";    the   mere 
fact  that  its  language  shows  that  the  con- 


sideration for  the  promise  was  an  indebted- 
ness for  an  unpaid  balance  ct  a  premium 
upon  a  policy  of  insurance  upon  defendaafs 
life  which  had  been  delivered  to  him  not 
operating  to  make  it  nonnegotiable,  under 
the  statute  or  the  customs  and  usages  of  mer- 
chants. Equitable  Trust  Co.  of  New  York  t. 
Taylor.  131  N.  Y.  Supp.  476,  476.  146  Appi 
Div.  424 ;  Same  v.  Newman,  181  N.  Y.  Sapik 
1113,  146  App.  Div.  953. 

A  claim  against  a  county  for  services  is 
not  a  "negotiable  instrument,"  and  a  purchas' 
er  thereof  takes  it  subject  to  the  defense  of 
payment,  or  any  other  defense  the  coun- 
ty might  have  had  against  the  assignor.  Per- 
ry County  V.  Eversole  (Ky.)  98  S.  W.  1019, 
1020. 

Bill  of  Udlas 
See  Bill  of  Lading. 

Certilloate  of  deposit 

See  Certificate  of  Deposit 

Oertifloate  of  stook 

See  Certificate  of  Stock. 

Obeokfl 

Checks  are  "negotiable  instruments  botk 
at  common  law  and  under  the  express  provi- 
sions of  Ky.  St.  1903,  §  478.  Boswell  v.  Citi- 
zens' Sav.  Bank,  96  S.  W.  797,  790,  123  Ky. 
485. 

A  postdated  check  is  a  "negotiable  in- 
strument," subject  to  the  laws  relative  to  ne- 
gotiable paper.  Symonds  v.  Riley,  74  N.  S- 
926,  188  Mass.  470. 

As  obose  in  aetion 

See  Chose  in  Action. 

Oovmty  bonds 

A  Statute  creating  a  c<mnty  sanitary 
commission  for  JeflTerson  county,  autboriied 
the  issuing  of  "negotiable  bonds  of  Jefferson 
county,"  due  at  the  time  designated  therdo 
and  requiring  the  levy  of  a  special  annual 
tax,  the  proceeds  to  be  held  exclusively  as  a 
sanitary  fund  and  applied  exclusively  to  tbe 
payment  of  interest  on  the  bonds  and  for 
keeping  in  repair  this  county  sanitary  sys- 
tem ;  any  surplus  to  be  used  for  payment  of 
the  principal  of  the  bond.  Held,  that  a  ne- 
gotiable bond  of  Jefferson  county  was  mere- 
ly the  general  obligation  of  the  county  to  pay 
at  all  events  and  out  of  any  funds.  Birming- 
ham Trust  &  Savings  Co.  v.  Jeffecson  County, 
34  South.  398,  400,  137  Ala.  375. 

Mvnioipal  bonds 

Municipal  bonds  payable  to  bearer  are 
negotiable  instruments,  and  the  rights  and 
liabilities  of  the  makers  and  holders  of  sncb 
of  them  as  have  come  into  extstence  since 
the  passage  of  the  Negotiable  Inatmments 
Act  (3  Comp.  St  1910,  p.  3732)  are  determin- 
able  by  the  provisions  of  that  act  Unbarf^er 
V.  Board  of  Bducation  of  West  New  Tork,  89 
AtL  235,  237,  83  N.  J.  Law,  4M. 
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Fofttal  moner  order 

In  the  establishment  and  operation  of 
tbe  postal  money  order  system,  the  govern- 
ment is  not  engaging  in  commercial  transac- 
tions, bnt  exercises  a  governmental  power 
for  tiie  pnblic  benefit;  and  it  follows  that 
money  orders  are  not  negotiable  instruments, 
subject  to  the  defenses  permitted  to  bona 
flde  holders  for  value  by  the  law  merchant. 
The  statute  also  Imposes  limitations  and  re- 
strictions inconsistent  with  negotiability. 
Bolognesi  V.  United  States,  189  Fed.  886,  887, 
Ul  C.  C.  A.  67,  86  L.  R.  A.  (N.  8.)  148. 

Promissory  note 

See  Promissory  Note. 

Warramts 

Village  warrants  are  not  "negotiable  in- 
struments*' in  such  a  sense  that  defenses 
available  against  the  original  payee  are  cut 
off  by  transfer  to  a  bona  fide  holder.  Field 
V.  VlUage  of  Highland  Park,  104  N.  W.  393, 
m,  141  Mich.  69  (citing  WaU  v.  Monroe  Co., 
103  U.  S.  77,  26  I/.  Ed.  430). 

Under  the  Negotiable  Instrument  Act  of 
Iowa  (Acts  1902,  c.  130,  |  2;  Code  Supp. 
Iowa  1907,  8  3060a2),  which  provides  that  the 
sum  payable  by  an  instrument  shall  be  a 
sum  certain  within  the  meaning  of  the  act, 
"although  it  is  to  be  paid  ♦  ♦  •  with  ex- 
change, whether  at  a  fixed  rate  or  at  the  cur- 
rent rate,"  an  obligation  of  a  county,  nego- 
tiable in  form  and  issued  under  a  statute 
permitting  it  to  be  made  negotiable,  is  not 
nonnegotiable  because  it  is  made  payable  "In 
New  York  or  Chicago  exchange."  Security 
Trust  Co.  of  Rochester,  N.  Y.,  v.  Des  Moines 
County,  Iowa,  198  Fed.  331,  334. 

HEGOTIABIiE  NOTE 

A  "negotiable  promissory  note*'  is  an 
onconditional  promise  in  writing  to  pay  a 
sum  certain  in  money  to  order  or  to  bearer. 
WetUaufer  v.  Baxter,  125  S.  W.  741,  743, 
137  Ky.  362,  26  L.  R.  A.  (N.  S.)  804  (citing 
Negotiable  Instrument  Law  [Ky.  St  t  3720b; 
Russell  St  §  1897]  ||  1,  184). 

Revisal  N.  C.  1905,  i  2334,  provides  that 
a  '"negotiable  promissory  note,"  within  the 
meaning  of  the  chapter,  is  an  unconditional 
promise  in  writing,  made  by  one  persctn  to 
another  signed  by  the  maker  engaging  to 
pay  on  demand  or  at  a  fixed  or  determinable 
time  a  certain  sum  in  money  to  order  or  to 
bearer.  J.  W.  Perry  Co.  v.  Taylor  Bros.,  62 
S.  E.  423,  148  N.  C.  362. 

Any  uncertainty  in  any  of  the  essential 
elements  of  a  note  to  make  it  negotiable  de- 
stroys its  negotiability  as  an  inland  bill  of 
exchange.  A  note  is  not  negotiable  as  an 
inland  bill  of  exchange,  unless  on  its  face 
its  date  is  certain,  and  contains  an  uncondi- 
tional promise  to  pay  a  certain  sum  of  money 
at  a  fixed  time  in  a  bank  of  the  state.  A 
note  dated  '*Mount  Ayr,  Indiana,"  payable 
on  a  designated  future  date   to  a  person 


named  ^at  the  Bank  of  Mount  Ayr,**  is  a  ne- 
gotiable note  within  Bums*  Ann.  St  1908,  | 
9076,  declaring  a  note  payable  to  order  of 
bearer  in  a  bank  in  the  state  is  negotiable, 
since  it  will  be  presumed  that  tbe  bank  nam- 
ed in  the  note  is  a  bank  in  the  town  named. 
Halstead  v.  Woods,  95  N.  B.  429,  431,  48 
Ind.  App.  127. 

A  note  payable  to  a  corporation  is  a 
''negotiable  instrument,'*  capable,  when  in- 
dorsed in  blank,  of  being  transferred  from 
hand  to  hand,  and  against  which  the  maker's 
trustee  in  bankruptcy  can  avail  himself  of 
only  such  defenses  as  were  available  to  the 
maker,  not  including  collateral  issues  between 
the  indorsers  subsequent  to  delivery.  In  re 
Schwarz,  200  Fed.  309,  310. 

A  "negotiable  promissory  note*'  generally 
is  made  payable  to  a  person  or  order  and  is 
for  a  comparatively  short  period  of  time, 
while  a  bond  generally  is  made  payable  to 
bearer,  and  has  a  long  time  to  run.  Owing 
to  the  distinction  between  bonds  and  notes, 
county  commissioners  authorised  to  issue 
new  bonds  and  exchange  them  for  outstand- 
ing ones  are  not  authorlEed  to  exchange 
them  for  promissory  notes.  Commissioners 
of  Muskingum  County  v.  State,  85  N.  E.  562, 
567,  78  Ohio  St  287. 

By  the  law  merchant  in  order  to  be  ^nego- 
tiable** a  note  must  be  payable  to  the  order 
of  some  person  or  to  bearer.  Under  0)mp. 
St.  Neb.  1901,  f  3380.  which  provides  that  "all 
bonds,  promissory  notes,  bills  of  exchange, 
foreign  and  Inland,  drawn  for  any  sum  or 
sums  of  money  certain,  and  made  payable 
to  any  person  or  order,  or  to  any  person  or 
assigns,  shall  be  negotiable  by  indorsement 
thereon  so  as  absolutely  to  transfer  and  vest 
the  property  thereof  in  each  and  every  in- 
dorsee successively,'*  as  construed  by  the 
Supreme  Court  of  the  state,  a  written  guar- 
anty, signed  by  the  payee  on  the  back  of  a 
note  payable  to  his  order,  constitutes  an  in« 
dorsement  with  an  enlarged  liability,  and 
transfers  the  legal  title  free  from  equities 
between  the  maker  and  payee.  Leahy  v. 
Haworth,  141  Fed.  850,  856,  73  O.  O.  A.  84, 
4  L.  R.  A.  (N.  S.)  657. 

The  essential  requisites  of  a  "negotiable 
note**  by  the  law  merchant  "are  a  date  and 
an  unconditional  promise  to  pay  money  in  a 
certain  sum,  at  a  certain  time,  and  at  a 
certain  place.**  The  negotiability  of  a  note 
is  not  destroyed  by  a  recital  of  the  consider- 
ation and  that  the  title  of  the  property  for 
which  It  is  given  shall  remain  In  the  payee 
until  it  is  paid,  and,  if  not  paid  at  maturity, 
then  the  property  shall  be  sold  and  the  pro- 
ceeds applied  to  the  debt,  but  a  further  stipu- 
lation that  partial  payments  to  any  amount 
less  than  the  principal  shall  be  considered  as 
rental  for  the  property  renders  the  amount 
payable  uncertain  and  destroys  Its  negotia- 
bility. Gilpin  V.  People's  Bank,  90  N.  E.  91, 
92,  45  Ind.  App.  52. 
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Under  Negotiable  Instrument  Law,  Laws 

1897,  p.  765,  c.  612,  i  320,  providing  that  a 
''negotiable  note"  is  an  unconditional  written 
promise  by  one  to  another,  signed  by  the 
maker,  to  pay  to  order  or  bearer,  and  that 
where  a  note  is  drawn  to  the  maker's  order 
it  is  not  complete  till  indorsed  by  him,  the 
complaint  in  an  action  on  a  note  payable  to 
the  maker  must  allege  its  Indorsement  by 
him.  Edelman  v.  Rams,  109  N.  Y.  Supp.  816, 
817,  58  Misc.  Rep.  561. 

A  writing  signed  by  a  party,  and  stating 
that  a  certain  amount  is  due  a  person  men- 
tioned therein  without  reciting  that  it  was 
executed  "for  value  received,"  is  not  a  "ne- 
gotiable note,"  for  under  Rev.  St  1899,  S 
457,  an  instrument  to  be  a  negotiable  instru- 
ment must  contain  the  quoted  words.  Loch- 
er  V.  Kuechenmlester,  98  S.  W.  92, 97, 120  Mo. 
App.  701. 

Under  Negotiable  Instrument  Law,   St. 

1898,  i  1676,  subd.  2,  as  amended  by  Laws 

1899,  p.  684,  a  856,  making  a  note  negotiable 
if  "the  sum  payable  is  a  sum  certain, 
♦  ♦  •  although  it  is  to  be  paid  ♦  *  ♦ 
with  costs  of  collection  or  an  attorney's  fee 
in  case  payment  shall  not  be  made  at  ma- 
turity," a  note  Is  negotiable  which  provides 
for  an  attorney's  fee  only  on  collection  by 
attorney  after  dishonor.  First  Nat.  Bank 
of  Shawano  v.  Miller,  120  N.  W.  820,  821, 
139  Wis.  126,  131  Am.  St.  Rep.  1040. 

A  note,  properly  signed  by  the  maker, 
containing  an  unconditional  promise  to  pay 
a  sum  certain  in  money  at  a  specified  future 
time,  to  the  order  of  a  specified  person,  is  a 
"negotiable  instrument"  Mechanics'  & 
Farmers'  Sav.  Bank  v.  Katterjohn,  125  S. 
W.  1071,  1072,  137  Ky.  427,  Ann.  Cas.  1912A, 
439. 

A  provision  in  an  interest-bearing  note 
that  if  the  Interest  be  not  paid  semiannual- 
ly it  shall  become  as  principal  and  bear  the 
same  rate  of  interest  does  not  make  the 
amount  of  the  note  uncertain,  so  as  to  render 
it  nonnegotiable,  and  such  note  is  a  "negoti- 
able instrument"  Brown  v.  Vossen,  87  S.  W. 
677,  678,  112  Mo.  App.  676. 

Under  a  statute  defining  a  "negotiable 
instrument"  and  providing  (hat  it  must  be 
made  payable  in  money  only,  without  condi- 
tions not  certain  of  fulfillment,  and  must  not 
contain  any  other  contract  than  that  speci- 
fied, a  note  providing  that,  if  not  paid  when 
due,  both  principal  and  interest  shall  bear  an 
increased  rate  of  interest,  is  not  negotiable. 
Cornish  v.  Woolverton,  81  Pac.  4,  6,  8,  32 
Mont  456,  108  Am.  St  Rep.  598. 

Under  Acts  1899,  c.  94,  relating  to  "nego- 
tiable instruments"  and  providing  that  an 
instrument  to  be  negotiable  must  be  in  writ- 
ing, and  must  be  payable  to  order  or  bearer, 
etc.,  a  note  not  payable  to  either  order  or 
bearer  is  not  a  "negotiable  instrument" 
GiUey  V.  Harrell,  101  &  W.  424,  425,  118 
Tenn.  115. 


A  note  given  December  16,  1908,  payablt 
in  installments  three  months  apart,  vrhlcli 
contains  a  stipulation  that,  if  it  is  paid 
within  15  days  from  date,  a  discount  of  6  per 
cent  will  be  allowed,  b^ng  uncertain  as  to 
the  amount  necessary  to  satisfy  it  at  the 
time  of  its  execution,  is  nonnegotiable. 
Farmers'  Loan  &  Trust  Co.  v.  McCoy  &  SpiT- 
ey  Bros.,  122  Pac.  125,  126,  32  OkL  2T7,  40 
L.  R.  A.  (N.  S.)  177. 

A  note  containing  a  stipulation  wherry 
the  sureties,  guarantorsy  indorsers,  and  mak- 
ers waive  notice  of  the  granting  of  any  ex* 
tension  of  "time  for  payment  and  waive  the 
right  of  defense  on  the  ground  that  exten- 
sion has  been  made  without  notice  to  them  or 
either  of  them,  is  not  a  "negotiable  promis- 
sory note,"  within  the  meaning  and  intent 
of  the  negotiable  instrument  law  of  this 
state.  Union  Stockyards  Nat  Bank  of  South 
Omaha  v.  Bolan,  93  Pac.  508,  510,  14  Idaho, 
87,  125  Am.  St  Rep.  146  (citing  Sees.  Laws 
1903,  p.  380). 

Rem.  &  BaL  Code,  {  3392,  dedaies  that 
an  instrument  to  be  negotiable,  must  contain 
an  unconditional  promise  to  pay  a  sum  cer- 
tain in  money,  must  be  payable  on  demand  or 
at  a  fixed  or  determinable  future  time,  and 
must  be  payable  to  order  or  to  bearer.  Sec- 
tion 3394  declares  that  an  unqualified  order 
to  pay  is  unconditional,  though  coupled  with 
an  indication  of  a  particular  fund  out  of 
which  reimbursement  is  to  be  made  or  a  par^ 
ticular  account  to  be  debited  with  the  amount 
or  a  statement  of  a  particular  transaction 
which  gives  rise  to  the  instrument  but  that 
an  order  or  promise  to  pay  only  out  of  a 
particular  fund  is  not  unconditional.  Held 
that,  where  a  note  was  payable  on  demand, 
it  was  not  rendered  nonnegotiable  becaose 
it  contained  a  statement  that  it  was  given 
to  take  up  the  freight  and  rehandling  of  a 
certain  car,  the  proceeds  from  resale  of  such 
car  to  apply  on  t*he  note,  there  being  nothing 
therein  making  payment  dependent  on  the 
sufficiency  of  the  proceeds  of  the  resale  of 
the  material  on  the  car  or  preventing  a  de- 
mand for  full  payment  independent  of  snch 
proceeds  at  any  time;  the  test  being  whether 
the  general  credit  of  the  maker  accompanies 
the  instrument  First  Nat  Bank  of  Snoho- 
mish. V.  SulUvan,  119  Pac.  820,  821,  66  Wash. 
375,  Ann.  Caa  1913C,  930. 

Under  the  statute  providing  that  a  **«■ 
gotiable  instrument"  must  be  made  payable 
in  money  only,  and  without  any  condition  not 
certain  of  fulfillment,  one  of  the  essential 
qualities  of  a  ^'negotiable  inromisaory  note** 
is  absolute  certainty  as  to  the  sum  of  money 
to  be  paid,  a  certainty  which  must  appear 
on  the  face  of  the  note.  Therefore,  if  any 
part  of  the  amount  is  dependent  on  any  con- 
tingency, or  where  it  is  necessary  to  oCfer 
proof  other  than  the  inatmment  itselt  the 
negotiable  character  of  the  Instrument  is 
destroyed.  Cotton  v.  Jolm  ]>eere  Fhm  Co, 
78  Pac  821,  14  Okl.  606. 
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Under  Negotiable  Instruments  Act  1807 
(Acts  18©7,  p.  783,  c.  74,  §  1;  Gen.  St  c.  234, 
If  4171,  4176),  an  tnstrament,  signed  by  the 
maker,  and  dated,  promising  to  pay  a  stated 
amount  at  a  certain  bank  one  year  after 
date,  was  a  '*negotiable  promissory  note." 
St  Paul's  Episcopal  Ghurdi  y.  Fields,  72  Atl. 
145,  149,  81  Conn.  070. 

A  "negotiable  promissory  note"  is  an  un- 
conditional promise  In  writing  made  by  one 
person  to  another,  signed  by  the  maker,  and 
engaging  to  pay,  on  demand  or  at  a  fixed  of 
determinable  future  time,  a  sum  certain  in 
money  to  order  or  to  bearer.  Baumeister  t. 
Kantz,  42  South.  886,  887,  53  Fla.  840. 

B.  &  C.  Comp.  If  2W-302,  provide  in  ef- 
fect that  all  property  not  exempt  from  execu- 
tion shall  be  subject  to  attachment,  and  that 
personal  property  capable  of  manual  deliv- 
ery, and  not  In  possession  of  a  third  person, 
shall  be  attached  by  the  sheriff  taking  it  Into 
his  possession,  and  garnlslmaent  proceedings 
are  provided  to  reach  personal  property  not 
capable  of  manual  delivery  and  in  possession 
of  a  third  person.  Section  4586  defines  a  ne- 
gotiable promissory  note  as  an  unconditional 
promise  in  v^ritlng  engaging  to  pay  on  demand, 
or  at  a  fixed  or  determinable  time,  a  certain 
sum  in  money.  Held,  that  a  negotiable 
promissory  note  belonging  to  defendant,  in 
bis  possession,  and  bearing  no  indorsements, 
was  subject  to  attachment  and  sale  under  ex- 
ecution. Fishburn  v.  Londershausen,  92  Pac 
1060, 1061,  50  Or.  868, 14  L.  R.  A«  (N.  S.)  1284, 
15  Ann.  Gas.  075. 

Court  and  Practice  Act  1006,  |  601,  subd. 
11,  provides  that  debts  secured  by  bills  of 
exchange  or  negotiable  promissory  notes  shall 
be  exempt  from  attachment  on  any  warrant 
of  distress  or  any  other  writ,  original,  mesne, 
or  judiciaL  Held,  that  an  overdue  promis- 
sory note  is  still  negotiable  within  the  stat- 
ute, and  hence  the  amount  due  thereon  is 
exempt  from  process  of  foreign  attachment. 
Oakdale  Mfg.  Co.  v.  Clarke,  60  Atl.  681,  29 
R.  I.  192. 

A  note  reciting  that  the  principal  and 
interest  are  payable  at  a  designated  place, 
but  If  any  part  of  the  principal  or  interest 
is  not  paid  at  maturity  it  shall  bear  interest, 
and  if  the  note  is  placed  in  the  hands  of  an 
attorney  for  collection  or  suit  is  brought 
thereon  an  attorney's  fee  of  10  per  cent.,  in- 
cluding interest,  shall  be  taxed  as  costs  or 
included  in  the  Judgment,  is  a  ''nonnegotia- 
ble  instroment**  Dlckerson  v.  Hlggins,  82 
Pac.  649,  650, 16  Okl.  688. 


See  Current  Negotiable  Paper. 


The  first  requisite  to  the  "negotiability" 
of  a  paper  is  that  it  should  be  a  "note," 
and,  as  a  "note"  must  be  an  obligation  for 
the  paynaent  of  a  certain  sum  of  money,  a 


provision  that  if  collection  is  made  Uirough 
an  attorney,  or  by  legal  process,  the  maker 
will  pay  all  costs  and  expenses  Including  10 
per  cent,  of  the  amount  collected  as  attorney's 
fees,  renders  the  note  nonnegotiable.  Green 
V.  Spires,  50  S.  E.  554,  555,  71  &  C.  107,  4 
Ann.  Gas.  261. 

NEGOTIATE 

To  "negotiate"  means  to  treat  with  an- 
other or  others;  to  arrange  for  or  procure 
by  negotiation;  to  put  into  circulation  by 
transference  and  assignment;  to  conclude 
by  bargain,  treaty,  or  agreement;  to  transfer, 
to  pass,  to  sell;  or  to  procure  by  mutual  in- 
tercourse and  agreement  with  another.  Au- 
rora State  Bank  v.  Hayes-Eames  Blevator 
Co.,  129  N.  W.  279,  280,  88  Neb.  187  (quoting 
5  Words  and  Phrases,  pp.  4771,  4772). 

The  word  "negotiate,"  as  used  in  a  peti- 
tion, which  alleges  that  defendant  authorized 
plaintiff  to  negotiate  a  sale  of  a  lease  for 
defendant,  should  be  construed  to  mean  con- 
versation in  arranging  the  terms  of  a  con* 
tract  Northrup  v.  Diggs,  106  S.  W.  1123, 
1126,  128  Mo.  App.  217. 

**An  instrument  is  'negotiated'  when  it  is 
transferred  from  one  person  to  another  in 
such  manner  as  to  constitute  the  transferee 
the  holder  thereof."  Wettlaufer  v.  Baxter, 
125  S.  W.  741,  743,  137  Ky.  362,  26  L.  R.  A. 
(N.  S.)  804. 

"Negotiated,"  in  the  usual  technical  and 
legal  sense  used  by  law-writers  In  speaking 
of  commercial  paper,  means  to  transfer  for 
a  valuable  consideration  under  rules  of  com- 
mercial law.  The  term  is  sometimes  used  as 
meaning  to  discuss  or  arrange  for  a  sale  or 
bargain,  or  the  preliminaries  of  a  business 
transaction;  also,  to  sell  or  discount  nego- 
tiable paper,  or  assign  or  transfer  it  by  in- 
dorsement or  delivery.  The  term  as  used  in 
Rev.  St.  1909,  i  1275,  which  provides  that  be- 
fore a  school  bond  shall  be  negotiated  it  shari 
first  be  presented  to  the  State  Auditor  for 
registry,  means  the  selling  and  putting  in 
circulation  by  delivery  in  consummation  of 
the  sale.  State  ex  rel.  CarroUton  School 
Dist.  v.  Gordon,  133  S.  W.  44,  47,  231  Mo.  547 
(quoting  and  adopting  definitions  in  Web- 
ster's New  Unabridged  Diet  and  Black's  Law 
Diet). 

Where  an  order  authorized  a  city  finance 
committee  to  "negotiate"  notes  for  the  city's 
benefit,  the  term  * 'negotiate"  was  sufficient 
to  include  the  entire  transaction  of  asking 
for  bids,  or  ascertaining  the  discount  by 
private  inquiry,  and  deciding  upon  the 
amounts,  the  rate,  and  the  time  on  which 
the  notes  should  be  given.  Brown  v.  City  of 
Newburyport,  95  N.  E.  504,  508,  209  Mass. 
259,  Ann.  Cas.  1912B,  495. 

Under  the  provisions  of  the  negotiable 
instruments  law  (Comp.  St.  1909,  c.  41)  that 
every  person  negotiating  an  instrument  by 
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delivery  warrants  that  it  is  genuine,  and  that 
he  has  good  title,  and  article  3,  {  30,  of  such 
law,  providing  that  an  instniment  is  nego- 
tiated when  it  is  transferred  to  another  so 
as  to  make  the  transferee  the  holder,  the 
word  ''negotiating"  means  putting  into  cir- 
culation by  assignment  of  a  claim,  by  indorse- 
ment, to  dispose  of  by  sale,  and  in  6  Words 
and  Phrases,  p.  4771,  it  Is  said:  '*To  'nego- 
tiate' means  to  conclude  by  a  bargain,  treaty, 
or  agreement,  to  transfer,  to  sell;  and  the 
power  to  negotiate  a  bill  or  note  is  said  to 
be  the  power  to  indorse  and  deliver  it  to 
another,  so  that  the  right  of  action  shall  also 
I>ass,  and  negotiation  means  the  act  by 
which  a  bill  of  exchange  or  note  is  put  into 
circulation  by  being  passed  by  one  of  the  orig- 
inal parties  to  another  person."  National 
Bank  of  Commerce  of  Lincoln  v.  Farmers*  & 
Merchants*  Bank,  128  N.  W.  522,  523,  87  Neb. 
841. 

Where  a  broker's  contract  of  authority 
authorized  him  to  negotiate  for  the  sale  of 
the  lands  in  question  at  $5  an  acre  for  30 
days,  and  the  owners  bound  themselves  to 
execute  good  conveyances  to  such  purchaser 
as  the  brokers  might  produce  on  payment  of 
the  price,  the  term  "negotiate"  imported  au- 
thority on  the  part  of  the  brokers  to  make 
a  binding  sale  agreement,  and  the  contract 
did  not  therefore  limit  their  authority  to  find- 
ing a  purchaser  ready  and  able  to  pay  the 
price.  Combes  v.  Adams,  63  S.  E.  186,  188, 
150  N.  C.  64. 

Rev.  St  1909,  §  1275,  provides  that  be- 
fore any  school  bond  "shall  obtain  validity 
or  be  negotiated,  such  bond  shall  first  be 
presented  to  the  State  Auditor,  who  shall 
register  the  same,**  etc.  Held,  that  the  term 
"olitain  validity"  meant  to  become  clothed 
with  validity  as  a  present  and  subsisting 
obligation,  and  the  term  ^'negotiated*'  meant 
that  the  bonds  should  have  been  sold  and 
put  in  circulation  by  delivery  in  consumma- 
tion of  the  sale ;  and  officers  of  a  school  dis- 
trict, after  bonds  have  been  voted,  may  ad- 
vertise for  Lids  and  accept  a  bid  for  bonds 
I  efore  they  have  been  registered  by  the 
suite  Auditor;  and  hence  such  acts  of  the 
officers  furnish  no  reason  for  refusing  regis- 
tration. State  ex  rel.  Carrollton  School  Dist. 
No.  1,  Tp.  53.  R.  23,  v.  Gordon,  133  S.  W. 
44,  47,  231  Mo.  547. 

According  to  the  express  terms  of  Ne- 
gotiable Instruments  Law,  §  60  (Laws  1897, 
p.  728,  c.  612),  **an  instrument  \s  'negotiat- 
ed' when  it  is  transferred  from  one  person 
to  another  in  such  manner  as  to  constitute 
the  transferee  the  holder  thereof.  If  pay- 
able to  bearer,  it  is  negotiated  by  delivery; 
if  payable  to  order,  it  is  negotiated  by  the 
Indorsement  of  the  holder  completed  by  de- 
livery." '*The  popular  meaning  of  *negoti- 
ate*  is  the  same."  Rogers  v.  Morton,  95  N. 
Y.  Supp.  49,  50,  46  Misc.  Rep.  494. 

Voting  trust  certificates  of  a  corporation 
were  turned  over  to  a  committee,  which  was 


authorized  "to  negotiate  In  behalf  of  the 
owners  for  the  sale  of  the  pooled  sto^** 
Farther  authority  was  given  to  sell  not  leas 
than  two-thirds  of  such  stock  at  such  prices 
as  might  be  approved  in  wilting  by  the  own- 
ers. The  committee  made  an  agreement  for 
sale,  the  terms  of  which  were  not  onerous, 
and  the  price  was  adequate.  The  agfeement 
for  sale  may  have  been  optional ;  but,  if  so. 
the  purchasers  proposed  to  execute  it  fnlly 
when  the  agreement  was  questioDed  by  the 
stockholder.  It  was  made  by  the  comiulttee 
in  good  faith.  The  sale  was  within  the  ex- 
press authority  of  the  committee.  Weltze  t. 
Burrage,  76  N.  E.  508,  190  Mass.  267. 

Acts  Mo.  1906,  pp.  247,  248,  |  30,  pro- 
vides that  an  Instrument  is  negotiated  when 
it  is  transferred  from  one  person  to  another 
in  such  manner  as  to  constitute  the  trans- 
feree holder  thereof:  if  payable  to  bearer.  It 
is  negotiated  by  delivery ;  if  payable  to  or- 
der, it  is  negotiated  by  the  indorsement  of 
the  holder  completed  by  delivery.  SectioD 
31:  "The  indorsement  must  be  written  on 
the  instrument  itself  or  upon  a  paper  at- 
tached thereto."  Under  this  statute  a  nego- 
tiable note  payable  to  order  will  not  pass  hj 
mere  delivery.  Sublette  v.  Brewington,  122 
S.  W.  1150,  139  Mo.  App.  410. 

NEGOTIATION 

"Negotiation"  means  trafiSc  or  conclusion 
by  bargain  or  agreement.  Bverson  v.  Gen- 
eral Accident  Fire  &  Life  Assur.  Corp.,  Lim- 
ited, of  Perth,  Scotland,  88  N.  E.  658.  660. 
202  Mass.  160. 

"Negotiations"  is  a  very  broad  term.  U 
embraces  everything  from  the  first  approach 
of  the  one  who  desires  to  purchase  to  the 
one  from  whom  the  purchase  is  to  be  made 
to  the  final  consummation  of  the  contract  of 
purchase.  No  interest  either  legal  or  equita- 
ble, in  the  subject-matter  of  the  negodatioDS. 
is  acquired  by  merely  beginning  them,  an4 
no  right  is  vested  in  the  negotiator  until  the 
negotiations  reach  a  stage  where  the  person 
desiring  to  purchase  could  compel  a  convey- 
ance of  the  property  from  the  owner,  anU 
until  such  state  is  reached  the  purchaser  bat* 
no  right  which  can  be  the  subject  of  bargaiu. 
Allen  &  Holmes  v.  Powell,  54  S.  B.  137. 
138,  125  Ga.  438. 

"Negotiation"  means  the  act  by  which 
a  bill  or  note  is  put  into  circulation  by  be- 
ing passed  by  one  of  the  original  parties  t  > 
another;  and  presentation  of  the  check  for 
payment  is  not  a  negotiation  of  the  check. 
within  the  meaning  of  the  negotiable  iustro* 
nients  law.  Aurora  State  Bank  v.  Hayes- 
Eames  Elevator  Co.,  129  N.  W.  2T9.  280,  S» 
Neb.  187. 

"  *Negofintlon'  means  the  act  by  which  a 
bill  of  exchange  or  promissory  note  Is  pot 
into  circulation  by  being  passed  by  one  of 
the  original  parties  to  another  person."  Pay- 
ment by  a  bank  of  a  check  drawn  upon  it 
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does  not  coBStltiite  the  bank  a  bolder  with- 
in the  meaning  of  Negotiable  Instruments 
Law,  proTidlng  that  an  Inetrument  Is  nego- 
tiated when  it  is  transferred,  so  as  to  oon- 
stitDte  the  transferee  a  holder  thereof.  Na- 
tional Bank  of  Commerce  of  Lincoln  v. 
Farmers'  &  Merchants'  Bank,  128  N.  W.  622, 
523,  87  Neb.  841  (quoting  and  adopting  the 
definition  in  5  Words  and  Phrases,  p.  4771). 

To  make  one  a  holder  In  due  course  of 
a  negotiable  note  payable  to  order,  it  must 
haTB  been  indorsed  to  him ;  Revisal,  1905,  S 
2178,  defining  negotiation  of  such  a  note  as 
being  by  the  indorsement  of  the  holder  and 
completed  by  delivery,  and,  without  proof 
of  Indorsement,  the  note  is  held  subject  to 
any  valid  defense  which  the  maker  has,  in- 
cluding that  of  fraud.  Woods  r.  Finley,  60 
S.  E.  502,  503,  153  N.  C.  407. 

In  an  admission  that  a  note  sued  on  was 
indorsed  by  the  several  defendants  "on  or  be- 
fore negotiation,"  the  words  "on  or  before" 
excluded  "after,"  and  the  word  "negotiation" 
signified  delivery,  that  term  being  generally 
descriptive  of  all  those  acts  by  which  a  note 
or  bill  is  put  into  circulation  or  passed  in 
its  circulation,  including  delivery  in  issue, 
transfer  by  delivery,  or  transfer  by  indorse- 
ment Edward  Knapp  &  Co.  v.  Tidewater 
Coal  Co.,  81  Atl.  1003,  1066,  85  Conn.  147. 

In  an  affidavit  for  continuance  because 
of  inability  to  obtain  counsel  to  prepare  the 
case  and  to  represent  him  on  the  trial,  re- 
citing that  the  negotiations  for  the  employ- 
ment of  counsel  had  been  commenced  but 
never  consummated,  the  word  '*negotiations" 
bas  a  well-defined  professional  meaning. 
Carpenter  ▼.  Commonwealth  (Ky.)  92  S.  W. 
552. 

NEGRO 

As  citizen,  see  Citizen. 
See,  also,  Colored  Person. 

A  "negro"  Is  defined  as  a  "black  man, 
especially  one  of  the  race  who  inhabit  trop- 
ical Africa,  and  who  are  distinguished  by 
crisped  or  curly  hair,  flat  noses  and  protrud- 
ing lips,"  and  the  word  also  includes  their 
descendants  in  America  and  elsewhere,  but 
the  word  is  also  loosely  applied  to  other 
dark  and  black-skinned  races  and  to  mixed 
breeds.  The  word  "negro"  of  itself,  unqual- 
ified, does  not  necessarily  Include  within  its 
meaning  x>ersons  possessed  of  only  an  admix- 
ture of  negro  bipod,  notably  those  whose  ad- 
mixture is  so  slight  that  even  an  expert 
cannot  be  ixxsltive.  An  octoroon  is  not  a 
"person  of  the  negro  or  black  race"  within 
Act  No.  87  of  1008,  §  1,  making  concubinage 
between  a  person  of  the  Caucasian  or  white 
race  and  a  person  of  the  negro  or  black  race 
a  felony.  State  v.  Treadaw^ay,  52  South. 
500,  511,  126  La.  300,  130  Am.  St.  Rep.  514, 
20  Ann.  Cas.  1207. 


NBGBO  OHHiD 

Child  as  including,  see  Child— Children 
(In  Statutes). 

NEIGHBORHOOD 

See  Same  General  Neighborhood. 

The  phrase  "general  locality"  and  the 
word  "neighborhood"  imply  a  considerable 
territory,  and  cannot  be  used  in  a  legal  sense 
as  describing  a  circle  on  a  street  of  a  diam- 
eter of  about  six  feet  Moriarty  v.  City  of 
New  York,  116  N.  Y.  Supp.  323, 324,  132  App. 
Div.  10. 

Etymologically  and  by  common  under- 
standing 'in  the  vicinity'  means  in  the  neigh- 
borhood, and  'neighborhood,'  as  applied  to 
place,  signifies  nearness.  'In  the  vicinity' 
does  not  even  mean  adjoining  to  or  abutting 
on,  but  merely  dose  by,  or  neighboring  coun- 
try." Jones  ▼.  Rogers,  38  South.  742,  746, 
85  Miss.  802. 

Where  the  value  of  land  is  of  necessity 
to  be  deduced  from  a  consideration  of  the 
price  of  properties  in  the  neighborhood,  with 
reference  to  comparative  locations,  improve- 
ments, and  other  incidents,  the  court  cannot 
say  that  a  "neighborhood"  has  reference  on- 
ly to  adjacent  property,  or  attempt  to  fix  a 
standard  of  measurement,  and  say  as  a  mat- 
ter of  law  that  the  similar  property  concern- 
ing which  inquiry  may  be  made  is  such  only 
as  may  be  found  within  a  given  number  of 
feet,  yards,  or  blocks  of  the  property  con- 
demned; that  being  a  matter  as  to  which  the 
trial  court  is  vested  with  discretion  to  draw 
the  line  in  each  case  as  shall  seem  just  un- 
der all  the  circumstances  developed  by  the 
testimony,  and  that,  unless  abuse  of  such 
discretion  is  shown,  its  ruling  will  not  be 
held  reversible  error.  Youtzy  v.  City  of 
Cedar  Rapids,  129  N.  W.  351,  150  Iowa,  63. 

The  market  value  of  a  particular  piece 
of  realty  sought  to  be  condemned  is  to  be 
measured  by  the  price  usually  given  for  such 
property  in  that  neighborhood,  making  due 
allowance  for  differences  of  positions,  soli, 
and  improvements,  and  in  large  cities  the 
word  "neighborhood"  is  a  relative  one,  so 
that  the  field  which  a  witness  may  take  into 
consideration  in  forming  an  opinion  of  the 
selling  price  of  land  in  the  vicinity  of  certain 
property  sought  to  be  taken  should  be  rea- 
sonably adjacent  thereto  and  of  the  same 
general  character  as  the  immediate  locality 
in  which  the  property  sought  to  be  taken  is 
situated.  Rea  v.  Pittsburg  &  C.  R.  Co.,  .78 
Ati.  73,  79,  229  Pa.  106,  140  Am.  St.  Rep.  721. 

Act  approved  February  23,  1907  (St 
1907,  p.  16,  c,  25),  provides  that  whenever  50 
or  a  majority  of  the  owners,  who  are  also  the 
owners  of  a  majority  of  the  lands  of  any 
farming  or  other  community  or  neighborhood 
within  this  state,  which  lands  lie  In  one 
body,  and  are  liable  to  overflow  or  damage 
from  the  waters  of  any  unnavigable  stream. 
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and  may  be  protected  by  the  same  syatem  of 
works,  desire  to  provide  for  the  protection 
of  such  lands,  they  may  petition  the  board 
of  supervisors  in  the  county  in  which  the 
lands  of  the  community  or  neighborhood  and 
within  the  proposed  district  or  the  greater 
portion  thereof  are  situated  for  the  organiza- 
tion of  such  protection  district  Held,  that 
these  provisions  do  not  limit  the  area  of  any 
district  to  a  territory  which  might  after- 
wards be  determined  by  a  court  to  be  a  sin- 
gle community  or  neighborhood,  or  give  the 
court  power  to  declare  the  district  organi- 
zation invalid  if  it  should  find  that  the 
boundaries  included  two  or  more  such  com- 
munities or  neighborhoods,  as  the  term  "com- 
munity" refers  rather  to  the  people  who  re- 
side in  a  given  locality,  in  more  or  less  prox- 
imity* than  to  the  territory  which  includes 
them,  and  the  term  "neighborhood*'  describes 
a  territory  of  indefinite  size  and  without 
fixed  limits,  and  therefore  a  district  may  be 
organized  which  embraces  two  or  more  com- 
munities or  neighborhoods,  provided  the  lands 
lie  in  one  body,  and  are  liable  to  damage 
from  the  same  stream  and  may  be  protected 
therefrom  by  the  same  system  of  worka 
Keech  v.  Joplln,  106  Pac.  222,  227,  157  Cal.  1. 

As  raago  of  •oqnaintanoesMp  or  busi- 
ness 

The  term  "neighborhood,"  in  the  rule 
that  a  person  called  to  impeach  the  reputa- 
tion of  a  witness  must  reside  in  the  neigh- 
borhood of  the  residence  of  the  witness,  com- 
prises the  natural  radius  of  repute,  and  in- 
cludes the  territory  wherein  one  resides, 
moves,  circulates,  does  business,  and  has  in- 
tercourse with  his  fellows;  and  it  is  not 
confined  to  the  same  village,  town,  or  city, 
and  a  person  residing  In  a  town  less  than 
14  miles  distant  from  a  town  in  the  same 
county  In  which  a  witness  resides  may  testi- 
fy as  to  the  reputation  of  the  witness,  es- 
pecially where  he  does  business  in  the  latter 
town.  People  v.  Lorls,  115  N.  Y.  Supp.  236, 
237,  238,  131  App.  Dlv.  127  (citing  Greenl.  on 
Bv.  [15th  Ed.]  451;  State  v.  Henderson,  1 
S.  B.  225,  29  W.  Va.  147;  Peters  v.  Bourneau, 
22  111.  App.  177;  Chess  v.  Chess  [Pa.]  1  Pen. 
&  W.  32,  21  Am.  Dec.  450 ;  Hadjo  v.  Gooden, 
13  Ala.  718;  Dupree  v.  State,  33  Ala.  380.  73 
Am.  Dec.  422;  State  v.  McLaughlin,  50  S. 
W.  315,  149  Mo.  19;  Wallis  v.  White,  15  N. 
W.  767,  58  Wis.  26;  Burr- Jones,  Ev.  [2d  Ed.] 
1097;    Best,  Ev.  [International  Ed.]  p.  255). 

The  general  rule  is  that,  to  impeach  a 
witness  by  proof  of  bad  character,  the  predi- 
cate is  a  knowledge  of  his  character  in  the 
community  or  neighborhood  in  which  he  re- 
sides, the  terms  "community"  and  "neigh- 
borhood" meaning  in  a  general  way  where 
the  witness  is  well  known  and  has  estab- 
lished a  reputation,  and  the  inquiry  is  not 
necessarily  confined  to  his  domicile;  and 
hence,  where  it  appeared  that,  though  a  wit- 
ness resided  in  Baltimore,  he  had  an  estab- 


liabed  business  in  Hioblle,  and  apent  moch  of 
his  time  there,  evidence  as  to  a  knowledge 
of  his  diaracter  in  Mobile  was  admisBible  u 
a  predicate  for  impeaching  testimony.  Rich- 
ard P.  Baer  &  Go.  v.  Mobile  Cooperage  ft 
Box  Mfg.  Co.,  49  South.  92,  93,  96,  150  Ala. 
491. 

NEIGHBOBHOOD  ROAD 

As  highway,  see  Uighwa/. 

NEIGHBORING 

The  word  "neighboring,*'  In  Act  Miarch 
14,  1879  (P.  L.  p.  31^,  is  sufficiently  exten- 
sive in  its  meaning  to  make  the  act  appli- 
cable to  municipalities  in  the  same  coun^  to 
which  gas  may  conveniently  be  conveyed 
from  a  central  plant  The  word  "neighbor- 
ing" is  of  indefinite  meaning,  and  it  has  been 
construed  in  some  cases  as  possessing  a  lat- 
row  signification,  while  in  others  it  is  glTen 
a  broad  construction.  Its  meaning  must  d^ 
pend  upon  the  circumstances  and  the  subject- 
matter  with  which  we  have  to  deal.  With 
the  improvement  in  means  of  communication, 
municipalities  which  were  remote  became  In 
a  fair  sense  ''neighboring"  municipalities. 
When  used  in  respect  to  a  commodity  which 
may  be  distributed  as  readily  and  as  ad- 
vantageously as  gas,  the  term  cannot  be 
limited  to  adjoining  municipalities.  It  may 
at  least  be  held  to  be  broad  enough  to  in- 
clude municipalities  within  the  same  county 
to  which  gas  may  conveniently  be  conveyed 
from  a  central  plant  MlUville  Imp.  Co.  v. 
Pitman,  Glassboro  &  Clayton  Gas  Co.,  (H  Atl 
1005,  1006,  75  N.  J.  Law,  410  (dlstlngni.^- 
iug  Madison  v.  Morrlstown  GasUght  Co.,  54 
Att.  439,  66  N.  J.  Eq.  366). 

NEIGHBORS 

Louisiana  Rev.  Civ,  Code,  art  670,  pro- 
vides that  every  one  is  bound  to  ke^  his 
buildings  In  repair  so  that  neither  aU  nor 
any  part  of  the  material  composing  them 
may  injure  the  "neighbors  or  passengers"  un- 
der penalty  of  all  losses  and  damages  that 
may  result  from  the  owner's  negligence  In 
such  respect  Held  applicable  only  to  per- 
sons "outside"  the  building,  such  as  neigh- 
bors or  passers-by  injured  by  the  fall  of  the 
building  or  some  part  thereof,  and  does  not 
apply  to  persons  lawfully  in  the  building  &:« 
guests,  tenants,  etc.  Frank  t.  Sathon,  ISQ 
Fed.  174,  176. 

NEITHER  PARTY,  ETC. 

The  entry  of  "Neither  party,  no  farther 
action,  same  cause,"  means  that  by  agree- 
ment neither  party  further  appears  In  court 
in  that  suit,  and  it  also  involves  a  stipula- 
tion that  the  plaintiff  shall  maintain  no  fur- 
ther action  for  the  same  cause.  The  plain- 
tilTs  cause  of  action  is  extinguished.  Gen- 
dron  V.  Hovey,  56  AtL  583,  98  Me.  I38l 
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NEPHEW 

The  word  ''nephew"  Is  defined  as  'the 
BOB  of  a  brother,  or  sister;  or  of  the  brother- 
in-law  or  a  sister-in-law";  "the  ton  of  a 
broUier  or  sister.  But  in  a  bequest  would 
not  include,  without  special  mention,  nephews 
and  nieces  by  marriage";  "in  iSnglish  law 
the  son  and  niece,  the  daughter,  of  a  brother 
or  sister ;  and  great-nephews  or  great-nieces 
are  not  embraced  by  the  terms,  and,  as  a 
gift  Is  naturally  to  blood  relatives,  a  nephew 
or  niece  by  marriage — that  Is,  the  nephew 
or  niece  of  the  testator's  husband  or  wife — 
Is  prima  facie  excluded,  as  also  would  be  the 
wires  or  widows  of  a  blood  nephew."  Boyd 
V.  Perkins,  118  S.  W.  05,  96,  130  Ky.  77  (cit^ 
ing  Webster's  Diet ;  Bouv.  (Law  Diet;  Schou- 
ler,  Wills  [2d  Ed.]  8  68Q. 

As  brother 

See  Brother. 

Graadjiepbew 

Testator  gave  a  legacy  to  his  niece  Kate, 
daughter  of  Dr.  H.  W.,  and  to  Dr.  H.  W.  a 
specified  sum  for  himself  and  his  other  chil- 
dren, and  he  gave  legacies  to  any  niece  or 
nephew  whom  he  had  omitted,  excepting  the 
children  of  Dr.  H.  W.,  for  whom  he  had 
made  provision.  Testator  was  a  widower, 
who  had  never  had  any  children,  and  left 
Burvlving  him  a  number  of  nieces  and  nep- 
hews, and  grandnieces  and  grandnephews, 
descendants  of  sisters  who  died  before  the 
execution  of  the  will.  There  were  two  Drs. 
H.  W.,  father  and  son;  the  father  being  the 
father  of  the  niece  Kate.  Testator  had  a 
niece  Mrs.  P.,  who  was  omitted  from  the 
win,  and  the  legacy  to  her  was  on  her  death 
paid  to  her  children.  Held,  that  the  words 
"niece  or  nephew"  did  not  embrace  grand- 
nieces  and  grandnephews.  White  v.  Old,  75 
S.  E.  182,  184,  113  Va.  709. 

OThe  testator  was  a  widower,  and  left 
no  children  or  descendants.  He  left  surviv- 
ing 1  brother,  and  16  nephews  and  nieces, 
and  several  grandnephews  and  grandnieces. 
Many  of  the  nephews  and  nieces  had  married 
and  had  children,  and  some  had  died  leaving 
children.  The  will  contained  bequests  m 
favor  of  all  his  nephews  and  nieces  with  one 
exception.  It  also  confined  legacies  to  a 
number  of  grandnephews  and  grandnieces, 
children  of  deceased  nephews  and  nieces, 
and,  after  making  provisions  for  the  surviv- 
ing brother' and  various  other  persons,  pro- 
vided that  aU  the  rest  of  the  property  not 
thereinbefore  disposed  of  should  be  given  to 
his  "nephews  and  nieces,"  to  be  divided 
among  them  in  the  proportion  whiah  the  pre- 
vious gifts  made  to  them  bore  to  each  other. 
Held,  that  the  words  "nephews  and  nieces" 
contained  in  the  residuary  clause  included 
grandnephews  and  grandnieces.  Leask  v. 
Richards,  101  N.  Y.  Supp.  652.  116  App. 
Div.  274 ;  Leask  v.  Hoagland,  80  N.  S.  919, 
920,  18S  1^.  Y.  291. 


NERVE  FOOD 

On  motion  for  a  preUminary  ln]aiictl<m 
in  a  suit  by  the  manufacturer  of  a  secret 
preparation  alleged  in  the  bill  to  be  a  bever- 
age and  **nerve  food,"  or  compound  for  the 
nervous  system,  and  a  restorative  agent  of 
value  in  restoring  lost  nervous  energy,  and 
also  of  value  as  a  stomachic,  to  restrain  in- 
fringement and  unfair  competition,  on  which 
affidavits  were  presented  by  defendants  to 
the  effect  that  the  expression  "nerve  food" 
as  applied  to  a  compound  of  such  character 
was  a  misrepresentation,  not  only  being  sd- 
entlflcally  a  meaningless  phrase,  but  as  im- 
porting the  possession  of  nerve  nourishing  or 
stimulating  properties  which  it  could  not 
possess,  and  complainants  in  reply  produced 
affidavits  that  its  actual  formula  had  been 
submitted  to  physicians  who  testified  that  it 
was  properly  described  as  a  nerve  food,  the 
weight  of  the  evidence  showed  that  complain- 
ants had  a  reasonable  basis  for  believing 
their  representations  made  to  the  public  that 
It  was  a  "nerve  food."  Moxle  Nerve  Food 
Co.  of  New  England  v.  Modox  Co.,  158  Fed. 
487,  488. 

NERVOUS 

The  word  "nervous"  is  a  generic  term 
having  many  different  meanings,  and  evi- 
dence that  ever  since  the  accident  plaintiff 
had  been  "nervous,"  without  any  particular 
indication  as  to  what  was  meant  by  that 
term,  where  counsel  disclaimed  an  intention 
to  show  injury  to  the  nervous  system  as  an 
item  of  damage,  simply  means  that  the  plain- 
tiff was  excitable  and  easily  agitated  or  an- 
noyed as  the  result  of  her  physical  injury, 
not  that  she  was  suffering  from  a  nervous 
disease  caused  by  the  accident  Adcock  v.  Or- 
egon B.,  etc,  Co.,  77  Pac.  78,  79,  45  Or.  173. 

NET 

See  6iU  Net ;  Trammel  Net;  Wing  Nets. 

Use  of  the  word  "net"  indicates  that 
something  is  being  deducted.  Georgia  R.  & 
Banking  Co.  v.  Wright,  132  Fed.  912,  914. 

Where  furs  were  sold  "net,"  that  expres- 
sion means  that  the  seller  was  required  to 
defray  the  cost  of  delivery.  Fleet  v.  Hirtz, 
66  N.  E.  858,  861,  201  111.  594,  94  Am.  St 
Rep.  192. 

"Net"  means  free  from  charges  or  deduc- 
tions obtained  after  deducting  all  expenses; 
the  words  "net  to  us,"  in  a  telegram  sent 
by  plaintiff  offering  to  sell  butter  to  defend- 
ant for  17  cents  per  pound  "net  to  us,"  means 
that  the  price  is  to  be  17  cents,  free  from  all 
charges  and  deductions.  Floral  Creamery 
Co.  V.  Dillon,  75  Atl.  82,  85,  83  Conn.  65. 

Where  one  states  to  a  brc^tf  that  he 

will  sell  land  for  a  certain  sum  "net"  to  him, 

the  broker  on  procuring  a  purchase  is  enti- 

i  tied  to  no  commission  unless  the  sum  receiv- 
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ed  exceeds  the  specified  net  price;  the  word 
"net"  meaning  that  which  remains  after  de- 
ducting all  charges  and  outlay.  Wolverton 
T.  TutUe,  94  Pac.  961,  968,  51  Or.  501. 

Testator  gave  personal  property  in  trust, 
the  income  ot  which  was  to  be  paid  to  certain 
legatees  during  their  lives,  and  devised  the 
remaining  four-fifths  of  the  estate  in  trust  to 
pay  a  certain  part  of  the  "net  rents,  inter- 
est, or  income'*  to  each  of  his  three  nieces, 
and  upon  their  death  payment  of  the  '*rents, 
interests,  or  income"  of  their  respective 
shares  was  to  be  paid  over  to  their  respective 
children  during  their  lives.  Two  of  the  three 
nieces,  to  whom  the  bulk  of  the  estate  was 
given,  were  made  executrices  and  trustees, 
with  a  provision  for  their  successors,  but 
without  any  express  provision  for  their  com- 
pensation. Held,  that  the  word  ''net,"  used 
to  qualify  the  "rents,  interest,  or  income" 
payable  to  the  residuary  legatees,  if  not  in- 
advertent, did  not  show  any  intention  of  the 
testator  to  impose  upon  their  interests  the 
burden  of  bearing  all  the  expenses  of  the 
trust  Leach  v.  Cowan,  140  S.  W.  1070,  1075, 
125  Tenn.  182,  Ann.  Cas.  1913C,  188. 

Where  a  contract  employing  plaintiffs  to 
sell  defendants'  property  provided  that  It 
must  be  sold  at  a  price  to  net  the  owners 
not  less  than  $125  per  acre,  and  that  the 
commission  must  be  added  to  that  amount, 
the  contract  did  not  authorize  the  brokers  to 
retain  as  their  commission  all  of  the  price 
above  $125  per  acre  obtained,  but  only  en- 
titled them  to  a  reasonable  compensation. 
Allen  V.  J.  A.  Glopton  Realty  Go.  (Tex.)  135 
S.  W.  242,  248. 

NET  A88ET8 

Under  a  statute  providing  that  "net  as- 
sets" means  the  funds  of  an  insurance  com- 
pany available  for  the  payment  of  its  obliga- 
tions in  the  commonwealth  after  deducting 
therefrom  losses  and  "claims  for  losses,**  an 
insurance  company  whose  assets  exceed  by 
about  $80,000  its  liabUlties,  not  Including 
claims  against  it  aggregating  $300,000,  ba^ed 
on  policy  holders  disputing  the  validity  of 
settlements  for  losses,  is  insolvent,  and  the 
insurance  commissioner  may  apply  for  a  re- 
ceiver and  enjoin  the  company  from  carry- 
ing on  further  business  as  authorized  by  the 
statute;  the  phrase  "claims  for  losses'*  in- 
cluding all  pending  claims,  whether  finally 
adjudged  valid  or  invalid.  Cutting  v.  Amer- 
ican Ins.  Co.,  83  N.  E.  396,  397,  197  Mass.  131. 

NET  CASH 

"Net  cash"  as  between  buyer  and  seller 
means  that  the  buyer  shall  pay  the  "net 
price"  to  seller.  Plaintiff  procured  a  con- 
tract authorizing  him  to  sell  defendant's  tim- 
ber land  on  a  5  per  cent,  commission;  and, 
having  found  a  purchaser,  presented  to  de- 
fendant for  his  signature  an  option  giving  the 
grantee  the  right  to  imrchase  within  60  days. 
Defendant,   before  signing  the  option,   but 


without  any  conversation  with  plaintUt, 
changed  the  same  so  as  to  read  that  the 
price  was  "net  cash"  to  him.  Held,  that  such 
alteration  meant  that  the  price  was  net  casb 
to  defendant  as  between  himself  and  the  pur- 
chaser and  had  not  reference  to  defendaofs 
contract  with  plaintiff  for  commissions.  Lore 
V.  Scatcherd,  146  Fed.  1,  8,  77  O.  C.  A  L 

NET  CREDITS 

As  credits,  see  Credits. 

NET  EARNINGS 

The  **net  earnings  rule"  is  a  method  of 
determining  the  value  of  a  special  franchbe 
by  ascertaining  its  earning  capacity;  the 
franchises  being  assumed  to  be  worth  tliat 
sum  which,  if  placed  at  interest  at  a  deter- 
mined rate,  will  produce  the  amount  which 
the  franchise  earns.  In  determining  the  tax- 
able value  of  a  waterworks  franchise,  losses 
due  to  functional  as  well  as  physical  depre- 
ciation should  be  charged  as  an  expense  of 
operation.  Earnings  in  an  adjoining  boroogb 
from  the  sale  of  about  one-half  of  the  com- 
pany's output  are  pr(^erly  included.  A  gnw 
sum,  covering  uncollectible  accounts,  less 
than  1  per  cent  of  the  gross  earnings,  was 
properly  deducted:  An  item  for  fSarming  ex- 
penses should  not  be  deducted  as  a  cost  of 
operation.  The  amount  of  land  necesBaiy 
for  proper  operation  and  for  preservation  of 
the  water  supply  is  largely  a  question  for 
determination  by  the  directors;  but  landpQ^ 
chased  to  prevent  its  acquisition  by  someone 
else  should  not  be  included.  One  of  the  fac- 
tors of  the  net  earnings  rule  governing  the 
taxable  value  of  a  waterworks  franchise  ts 
the  amount  of  capital  invested  in  land.  The 
net  earnings  rule  for  determining  the  value 
of  a  special  franchise  requires  an  ascertain- 
ment of  the  gross  earnings,  the  gross  operat- 
ing expenses  deductible  therefrom,  as  well  as 
a  fair  and  reasonable  return  on  the  portion 
of  the  capital  invested  in  tangible  property, 
and  the  balance,  if  any,  capitalised  at  a  fair 
rate,  represents  the  value  of  the  special  fran- 
chise. People  ex  rel.  Queens  County  Water 
Co.  V.  Woodbury,  128  N.  Y.  Supp.  522,  523, 
143  App.  Div.  618. 

Burns'  Ann.  St.  1901,  ff  8496-8400,  8508. 
8638,  8555,  requiring  railroads  to  make  state- 
ments giving  the  amount  of  the  capital 
stock,  annual  gross  and  net  earnings,  etc^ 
when  considered  in  the  light  of  the  history 
of  legislation  on  the  subject  of  railroad  tax- 
ation and  the  construction  placed  on  such 
legislation,  require  the  ascertainment  of  the 
value  of  railroad  property  for  taxation,  wbidi 
valuation  includes  all  the  property  of  tlie 
railroad,  except  that  spedflcally  exempt,  and 
the  state  board  of  tax  commissioners  in  as- 
sessing the  property  of  a  railroad  must  take 
into  consideration  its  money  on  hand  or  on 
deposit,  and  the  money  on  hand  cannot  be 
retaxed  as  money;  the  word  '^earnings**  si^ 
nifying  money,  and  "net  earnings"  the  snm 
received   in   excess   of   operating  expenses. 
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aark  y.  Yandalla  R.  Ck>.,  86  N.  B.  851,  8S4, 
172  Ind.  409. 

Dividends  can  lawfully  be  declared  and 
distributed  only  out  of  the  actual,  legitimate 
net  earnings  of  tbe  corporation;  and  the  dif- 
ference between  tbe  present  value  of  all  tbe 
certiorate  assets  and  tbe  amount  of  all  loss- 
es, expenses,  and  liabilities,  including  tbe 
capital  stock,  constitutes  "net  earnings"  for 
tbe  purpose  of  dividends.  It  follows  tliat  an 
insolvent  corporation  cannot  bave  net  earn- 
ings out  of  wbicb  dividends  can  be  lawfully 
declared  and  paid.  Mangbam  v.  State,  75  S. 
E.  508,  510,  11  6a.  App.  440. 

HEX  IHOOIIE 

Of  Mtate 

An  executrix,  under  the  authority  of  a 
wUl  and  the  contract  constituting  a  partner- 
ship, carried  on  the  business  of  tbe  decedent 
and  earned  a  profit.  Tbe  will  directed  tbe 
executors  to  sell  tbe  residuum  of  tbe  estate 
and  receive  tbe  profits,  and  also  tbe  profits 
of  the  partnership  business  when  wound  up, 
and  the  "net  income"  thereof,  and  also  pro- 
vided for  its  distribution  among  certain 
trusts.  Held,  that  the  profits  of  the  partner- 
fbip  made  by  the  executrix  were  a  part  of 
the  fund  to  be  distributed.  In  re  Marx's  Es- 
tate, 99  N.  Y.  Supp.  384,  386,  49  Misc.  Rep. 
280. 

Testator  devised  to  bis  executors  in  trust 
for  the  benefit  of  bis  widow  for  life  |200,000, 
the  "dividends,  rents  and  profits"  thereof  to 
go  to  and  belong  to  the  widow,  to  her  sole  and 
separate  use  during  her  natural  life,  with  re- 
version after  her  death  to  the  uses  and  ap- 
pointments recited  in  tbe  will.  Held,  that  the 
words  "dividends,  rents,  and  profits,"  as  so 
used,  were  synonymous  with  "net  income," 
and  hence  the  accretions  to  tbe  fund  during 
the  widow's  life,  determined  on  the  basis  of 
the  market  value  of  the  securities  in  which 
the  fund  was  Invested,  passed  to  the  remain- 
dermen on  the  termination  of  the  life  estate, 
and  not  to  the  estate  of  the  widow.  Board- 
man  V.  Mansfield,  66  Atl.  169,  170,  79  Conn. 
634,  12  Ii.  R.  A,  (N.  S.)  793,  118  Am.  St.  Rep. 
178. 

Where  a  will  created  a  trust,  giving  the 
trustee  authority  "to  manage,  invest,  alter 
the  investments,  and  reinvest  tbe  assets 
*  *  ^  in  trust  as  he  may  deem  best,  and 
the  *net  income'  of  said  estate"  to  be  applied 
to  the  use  and  benefit  of  the  trustee  for  life, 
with  remainder  over,  and  the  trustee  invested 
funds  of  the  estate  in  real  estate  wbicb  was 
nonproductive,  the  trustee  was  entitled  to 
any  Increase  in  the  value  of  the  real  estate 
after  tbe  investment.  Billings  v.  Warren,  74 
N.  B.  1050-1053,  216  111.  281. 

Where  a  testator  gave  his  wife  and  un- 
married daughters  tbe  use  of  his  residence, 
together  with  tbe  total  income  of  his  estate 
after  deducting  taxes,  tbe  total  income  in 
view   of  the  deduction  of  taxes  meant  the 


"gross  income,'*  which  is  the  eatire  anraunt 
that  tbe  use  of  the  principal  yields,  as  con* 
tradistinguisbed  from  "net  income,"  which 
means  what  is  left  of  gross  income  after  all 
expenses  on  behalf  of  up-keep  are  deducted. 
Schmidt  V.  Schmidt,  84  AU.  629,  631,  80  N.  J. 
Bq.  364. 

Of  railroad 

Tbe  net  income  of  a  railroad  for  purpos- 
es of  taxation  is  the  difference  between  the 
gross  receipts  and  expenses  as  they  would 
have  been  under  reasonably  economical  and 
prudent  management.  State  v.  Nevada  Cent. 
R.  Co.,  81  Pac.  99,  102,  28  Nev.  186,  113  Am. 
St  Rep.  834. 

Laws  1867,  p.  1276,  c  480,  authorized 
a  corporation  to  construct  an  elevated  rail- 
road in  New  York  Oity,  and  section  9  provid- 
ed the  corporation  should  pay  5  per  cent  of 
its  "net  income"  from  passenger  traffic  upon 
Manhattan  Island  to  the  city  in  such  manner 
as  the  Legislature  might  thereafter  direct  as 
compensation  for  use  of  the  streets.  Laws 
1868,  p.  2084,  c  855,  I  2,  provided  that  the 
company  pay  quarterly  to  the  city  comptrol- 
ler 5  per  cent  of  its  net  income  for  tbe  im- 
provement of  tbe  streets  through  which  the 
road  was  constructed.  Sections  2  and  3  also 
provided  that  such  payments  should  be  the 
legal  compensation,  in  full  for  the  use  and 
occupancy  of  the  streets,  and  the  claims  of 
the  dty  should  constitute  a  prior  lien  on  the 
railway.  Held,  that  it  was  the  legislative 
intention  that  the  ^compensation  to  the  dty  be 
actual  and  substantial,  and  by  "net  income" 
was  meant  the  gross  passenger  traffic  receipts, 
less  the  general  expenses  of  operating  tbe 
road,  and  tbe  amounts  paid  for  general  taxes, 
the  rental  damages  to  abutting  owners  for 
trespass  upon  their  interests  in  the  streets, 
and  interest  on  the  corporation's  mortgage 
bonds  are  not  to  be  deducted  in  determining 
the  "net  income" ;  they  being  general  charges 
against  the  corporation,  and  not  against  the 
passenger  traffic.  Oity  of  New  York  v.  Man- 
hattan Ry.  Co.,  104  N.  Y.  Supp.  609,  119  App. 
Div.  240 ;  Id.,  84  N.  EX  745,  746,  192  N.  Y.  90. 

NET  PEB80NAL  ESTATE 

Under  Sanb.  &  B.  Ann.  St  8  2172,  de- 
claring that  the  widow,  on  flUng  her  election 
to  take  the  provisions,  made  for  her  by  lair, 
instead  of  the  provisions  made  by  her  hus- 
band's will,  is  entitled  to  the  same  share  of 
his  personal  estate  as  if  he  had  died  intestate, 
provided  that  such  share  shall  not  exceed  a 
third  of  his  "net  personal  estate,"  there  is 
deducted  from  tbe  personal  estate,  before  her 
share  is  taken  out,  not  only  the  expenses  of 
administering  an  intestate  estate,  but  the  ad- 
ditional ones  of  probating  and  carrying  out 
the  provisions  of  the  will.  Ford  ▼.  Ford,  59 
N.  W.  464,  466,  88  Wis.  122. 

NET  PROCEEDS 

As  proceeds,  see  Proceeds. 
Earnings  as,  see  Earnings. 
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Wbere  ilie  owner  of  a  mining  property 
gave  an  option  to  purchase,  with  privilege 
of  prospecting  and  mining  ore,  and  it  was 
agreed  that  all  ore  found  which  might  be 
susceptible  of  milling  should  be  sold  by  such 
owner,  and  the  net  proceeds  applied  on  the 
purchase  price,  the  "net  proceeds"  in  such 
case  is  synonymous  with  "net  profits."  Hall 
T.  Abraham,  75  Fac.  882,  884,  44  Or.  477. 

Where  defendant  gave  D.  a  permit  to 
cut  logs  upon  his  land  for  an  agreed  price 
per  thousand  to  be  holden  to  pay  stumpage, 
and  all  supplies  furnished  by  the  former,  and 
D.  employed  plaintiff  to  cut  under  the  i)ermlt, 
and,  after  the  latter  had  labored  two  months, 
the  defendant  gave  him  a  memorandum  in 
writing,  agreeing  to  pay  him  his  wages  out 
of  the  net  proceeds  of  the  lumber  when  sold, 
and,  where  the  logs  sold  for  more  than 
enough  to  pay  the  stumpage  and  not  enough 
to  pay  for  both  stumpage  and  supplies,  the 
term  "net  proceeds"  in  the  memorandum 
meant  the  proceeds  of  the  lumber  after  de- 
ducting pay  for  the  stumpage,  but  without 
any  deduction  having  b^n  made  for  the  sup- 
plies.   Warren  v.  Thatcher.  12  Me.  351,  352. 

Where  a  will  providing  that,  "after  the 
payment  of  debts  and  legacies  above  named, 
I  direct  that  a  division  of  the  'net  proceeds' 
into  parts,  one  for  each  of  my  children,  as 
follows,"  etc.,  and  the  question  was  whether 
the  will  manifested  an  intention  to  have  the 
real  estate  sold  and  the  proceeds  divided,  it 
was  held  that  the  term  "iiet  proceeds,"  as 
used  therein,  referred  to  the  money  which 
would  come  from  a  sale  of  the  property.  May 
V.  Brewster,  73  N.  B.  546,  547,  187  Mass.  524. 

A  contract  between  an  inventor  and  a 
manufacturer,  which  recites  that  the  inventor 
has  invented  an  improvement  in  kilns  for 
drying  lumber,  for  which  an  application  for 
a  patent  has  been  filed,  that  the  manufacturer 
is  desirous  of  acquiring  an  undivided  half 
interest  in  the  Invention  and  patent  to  be  ob- 
tained therefor,  to  be  issued  to  the  parties 
as  owners,  and  which  declares  that  the  in- 
ventor sells  to  the  manufacturer  an  undivided 
half  interest  in  the  invention,  and  gives  to 
the  manufacturer  the  right,  free  of  royalty, 
to  manufacture  and  use  kilns  at  plants  control- 
led by  him,  that,  the  panufacturer  may  li- 
cense others  to  build  for  their  own  use  kilns, 
or  may  himself  buUd  and  s^  to  others,  in 
either  case  charging  "such  royalty,  license 
fee,  or  other  consideration"  as  to  him  may 
seem  best,  and  shall,  immediately  on  the  re- 
ceipt thereof,  pay  to  the  inventor  one-half  of 
the  net  proceeds,  and  that  the  manufacturer 
shall  use  his  best  endeavors  to  introduce  the 
kilns  into  the  market  and  sell  licenses  to  oth- 
ers to  use  the  same,  and  to  keep  accounts  of 
licenses  granted  and  the  proceeds  thereof, 
creates  a  Joint  adventure,  and  the  inventor 
is  entitled  to  an  accounting  with  the  manu- 
facturer to  determine  the  amount  of  net 
profits,  after  deducting  losses  on  sales  and 


expenses  incurred,  including  attorney's  feet 
and  costs  in  making  collections;  the  term 
"net  proceeds*'  being  equivalent  to  *'net  prof- 
its." WiUiams  v.  Walsh  Mfg.  Co.,  185  N.  W. 
954,  857,  160  MicdL  676.  (Per  Mooie,  C.  i., 
and  McAlvay,  Steere,  and  Brooke,  JJ.;  con- 
tra, Ostrander,  Blair,  Stone^  and  Bird,  JJ). 

NET  PROFITS 

See  First  Net  Profits. 

"Net  profits"  have  been  defined  as  the 
gain  that  accrues  on  the  investment,  after  de- 
ducting the  losses  and  expenses  of  the  busi- 
ness. City  of  Erie  v.  Brie  Gas  &  Mineral  Co., 
97  Pac  468,'469,  78  Kan.  348. 

"Net  profits"  are  the  clear  gain  of  a  ven- 
ture, after  deducting  from  the  net  value  of 
all  assets  on  hand  the  capital  invested  and  all 
outstanding  liabilities.  Thurston  v.  Hamblin, 
85  N.  E.  82,  83,  ld9  Mass.  151. 

The  "net  profits"  of  a  business,  a  pe^ 
centage  of  which  an  employ^  shall  receive  for 
his  services,  is  what  remains  after  all  legiti- 
mate expenses  thereof  have  been  paid.  Ar- 
thur Jordan  Co.  v.  Caylor,  76  N.  B.  419,  421, 
36  Ind.  App.  640. 

Net  profits  may  be  construed  to  mean 
what  is  left  after  deducting  from  the  sellinc 
price  the  actual  cost  price,  together  with  all 
expenses  incidental  to  the  procurement  of  the 
property.  Cooke  v.  Cain,  77  Paa  682-684.  35 
Wash.  353. 

Under  exceptional  drcamstances  showing 
an  intended  distinction  there  may  be  a  differ- 
ence in  the  meaning  of  the  term  "net  profits" 
and  **profits,"  but  usually  they  mean  the  same 
thing.  Thomas  v.  Columbia  Phonograph  Co., 
129  N.  W.  522,  523,  144  Wis.  470. 

"Net  profits"  is  defined  as  what  remains 
as  the  clear  gain  in  a  business  after  deduct- 
ing the  capital  invested,  the  expenses  incur- 
red, and  the  losses  sustained.  Crawfbrd  r. 
Calkins,  136  N.  W.  369,  370,  170  Mich.  5S7: 
Di  Palma  v.  Weinman,  121  Pac.  38,  40. 16  N. 
M.  302. 

"Net  profits"  of  a  corporation  are  the  net 
gains  which  have  been  actually  realized  aod 
which  could  be  quickly  distributed  without 
loss  by  sale  of  assets.  Stevens  v.  United 
States  Steel  Corp.,  59  Atl.  905,  906,  912,  6S 
N.  J.  Eq.  373  (citing  and  adopting  definition 
in  Park  v.  Grant  Locomotive  Works,  3  AtL 
162,  40  N.  J.  Eq.  114). 

In  determining  whether  the  books  of  a 
malting  company  showed  a  "net  profit,"  so  as 
to  Justify  the  declaring  of  a  dividend,  an  in- 
crease of  15  per  cent,  in  the  bulk  of  barley 
which  takes  place  when  it  is  manufactured 
into  malt  was  properly  inventoried  as  having 
the  value  of  barley,  it  appearing  that  this 
was  the  trade  custom.  Estimated  profits  to 
be  made  by  a  manufacturing  company  on  o^ 
ders  for  the  future  delivery  of  goods  to  be 
made  from  raw  material  not  yet  purchased 
are  not  "net  profits"  within  Stock  Corpora- 
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tion  Law,  f  23  (Laws  1892,  p.  1829,  c.  688), 
and  New  Jersey  General  Corporation  Law,  I 
30  (P.  L.  p.  286),  both  declaring  that  dWdends 
shall  be  made  oiily  from  net  profits.  Hutch- 
ison y.  Curtiss,  92  N.  Y.  Supp.  70,  72,  45 
Misc.  Rep.  484. 

In  ascertaining  the  "net  profit"  derived 
from  carrying  on  any  ordinary  manufactur- 
ing business,  the  gross  profit  to  be  derived 
therefrom  is  to  be  divided,  first,  into  a  fair 
rental  for  the  factory,  based  on  the  cost  of  its 
reproduction ;  second,  interest  on  the  working 
capital ;  third,  cost  of  operating  and  adminis- 
tration ;  and  the  balance,  if  any,  is  '*net  prof- 
it" See  V.  Heppenbeimer,  61  AU.  843,  847,  69 
N.  J.  Eq.  36. 

The  term  "net  profits,*'  as  used  in  P.  I/. 
1904,  p.  275,  providing  that  a  corporation 
shall  not  pay  dividends  except  from  its  sur- 
plus or  from  the  net  profits  arising  from  its 
business,  is  not  synonymous  with  "surplus," 
nor  used  in  the  sense  of  an  excess  of  the 
value  of  its  present  assets  over  the  par  value 
of  its  outstanding  capital  stock,  and  'It  does 
not  necessarily  follow  that  net  profits  mean 
the  difTerence  between  net  earnings  and  what 
may  be  called  operating  expenses.  Such  prof- 
its may  be  called  annual  profits,  and  it  may 
be  that  by  net  profits  the  Legislature  meant 
the  net  profits  upon  the  whole  of  the  com- 
pany's business  from  its  organization.  If 
either  of  these  meanings  is  adopted,  the  dec- 
laration of  the  present  dividend  Is  justified. 
There  was  an  excess  of  gross  earnings  over 
the  operating  expenses  of  the  current  year, 
and  the  value  of  the  present  assets  exceeded 
the  value  of  the  actual  assets  with  which  the 
company  hegfin  business."  Goodnow  v.  Amer- 
ican Writing  Paper  Co^  69  AU.  1014-1016,  73 
N.  J.  Bq.  692. 

A  contract  between  a  corporation  en- 
gaged in  the  manufacture  of  wire  cloth,  and 
another  for  the  establishment  of  the  new 
business  of  manufacturing  and  selling  wire 
rope,  provided  that  the  corporation,  should 
furnish  capital  to  the  extent  of  $50,000,  if 
the  sales  did  not  exceed  $100,000  a  year,  rep- 
resented by  proper  buildings  with  power  and 
machinery,  and  by  the  amount  of  capital 
necessary  to  purchase  or  provide  the  \^re 
necessary  for  the  production  of  rope  to  the 
amount  named  per  annum.  The  contract  fur- 
ther provided  that  the  parties  were  each  to 
receive  one-half  of  the  net  profits,  and,  in 
ascertaining  net  profits,  taxes  on  the  capital 
employed  and  other  charges  as  usual  were 
to  be  made.  Held,  that  dbarges  for  the  de- 
predation of  buildings  and  machinery,  for 
power  famished  by  the  corporation  to  the 
wire  department,  for  repairs,  for  insurance, 
and  for  loss  of  finished  product  destroyed 
while  in  a  warehouse  hired,  maintained,  and 
managed  by  the  vrtre  rope  department,  were 
proper  charges  against  the  gross  earnings 
for  the  purpose  of  determining  the  net  profits. 
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Stone  V,  Wright  Wire  Co.,  85  N.  E.  471,  472',. 
478,  199  Mass.  306. 

Where  the  owner  of  a  mining  lease  sold 
two-thirds  interest  therein  to  be  paid  for  out 
of  the  first  "net  profits"  out  of  the  mine, 
such  profits  comprised  the  first  excess  of 
current  receipts  for  ore  taken  out  of  the 
ground  over  and  above  the  current  expenses 
for  producing  the  ore  and  the  necessary 
charges  for  repairs  and  betterments,  and 
the  purchasers  were  not  to  be  reimbursed 
for  moneys  expended  in  the  development  of 
the  mine,  sinking  of  shaft,  erection  of  mill, 
purchase  of  machinery,  etc.,  which  constitut- 
ed capital  before  an  account  of  the  first  ''net 
profits"  was  estimated.  Crocker  v.  Barteau, 
110  S.  W.  1062,  1066,  212  Mo.  369. 

'*Net  profits,"  participation  in  which  con- 
stitutes a  person  a  partner,  contemplates  a 
sharing  of  the  loss  as  well  as  the  profits, 
while  gross  profits  mean  the  aggregate  sales 
made  after  deducting  cost,  import  duties, 
and  carriage,  and  participation  therein  would 
not  raise  a  presumption  of  partnership. 
Fechteler  v.  Palm  Bros.  &  Co.,  133  Fed.  462, 
469,  470,  66  C.  C.  A.  336. 

The  term  *'net  profits/*  in  a  contract  em- 
ploying one  to  take  charge  of  departments  in 
a  mercantile  establishment  for  an  annual  sal- 
ary and  a  per  cent,  of  the  net  profits  of  the 
departments  in  his  charge,  means  the  prof- 
its realised  in  the  departments,  without  de- 
duction for  interest  on  the  capital  invested 
therein.  Daintrey  v.  Evana,  182  N.  Y.  Supp. 
126,  128,  148  App.  Div.  276. 

The  term  "net  profits"  in  a  contract,  ap- 
plied to  a  course  of  dealing  involving  succes- 
sive transactions,  Implies  an  element  of  time, 
and,  unqualified  by  custom,  usage,  or  other 
words,  refers  to  termination  of  the  particu- 
lar venture,  or  it  may  refer  to  expiration  of 
a  fiscal  period  at  the  end  of  wliich  profits 
are  to  be  computed,  less  than  the  period  of 
adventure,  but  if  the  business  covers  several 
fiscal  periods  provided  for  computing  com- 
pensation, losses,  and  gains  arising  from  mat- 
ters covered  by  an  earlier  fiscal  period,  but 
occurring  after  ascertainment  of  the  profits 
for  that  period,  are  carried  into  and  increase 
or  diminish  the  net  profits,  for  the  next  or 
some  succeeding  fiscal  period,  though  the  par- 
ties may  at  the  end  of  any  fiscal  period  draw 
profits  thus  computed.  Thomas  v.  Columbia 
Phonograph  Co.,  129  N.  W.  522,  523,  144  Wis.. 
470. 

In  an  action  for  failure  to  deliver  a  pur- 
chased machine,  where  it  appeared  that  the 
purchase  price  was  to  be  paid  partly  on  ship- 
ment, partly  on  Installment,  and  the  iftmalu- 
der  in  12  months  from  shipment,  with  inter- 
est, in  arriving  at  the  "net  profits"  which 
plaintiff  was  prevented  from  making  by  fail- 
ure of  defendant  to  d Oliver  the  machine,  the 
interest  on  the  investment,  at  least  on  the 
deferred  payment,  together  with  all  neces- 


NET  PROFITS 


594 


NET  VALUE 


sary  expenses  (including  Insurance  provided 
for  in  the  contract) ,  should  be  taken  into  ac- 
count. Fred  W.  Wolf  Co.  v.  Galbralth,  8T 
S.  W.  390,  391,  39  Tex.  Civ.  App.  351. 

An  accident  insurance  contract  provided 
for  commissions  to  the  agent  consisting  of 
all  policy  fees  collected  and  33^^  per  cent,  of 
the  "net  profits"  on  the  monthly  premium 
business  of  the  agency  to  be  ascertained  by 
crediting  the  gross  premiums  received  from 
the  collectors  in  the  territory  on  monthly 
premium  business,  to  the  account,  and  charg- 
ing the  same  with  the  sums  paid  in  losses 
and  claims  on  monthly  premium  business  in 
such  territory  and  taxes  and,  after  deduct- 
ing the  total  debits  from  credits,  the  bal- 
ance remaining  shall  constitute  the  "net  prof- 
its." Held,  that  losses  for  disability  begin- 
ning before  the  date  the  contract  was  ter- 
minated and  continuing  to  a  later  date  were 
properly  chargeable  against  the  business  of 
the  agency  in  ascertaining  the  "net  profits.'* 
C.  B.  Perry  &  Sons  v.  United  States  Health 
&  Accident  Ins.  Co.,  63  Atl.  489,  490,  73  N. 
H.  608. 

A  hotel  lessee's  measure  of  damage  for 
wrongful  dispossession  is  such  amount  as 
will  compensate  him  for  the  injury,  not  ex- 
ceeding the  net  profits  of  the  business  for 
the  unexpired  portion  of  the  term,  and  in 
arriving  at  such  profits  it  is  proper  to  deduct 
the  gross  expenses  from  the  gross  rec^pts 
for  the  period  In  which  the  business  was 
run,  and  from  the  average  profits  thus  ascer- 
tained estimate  the  lessee's  loss  for  the  re- 
mainder of  the  term,  but  it  is  improper  to 
credit  uncollectible  accounts  as  profita 
Orange  Hotel  Co.  v.  Townsend  (Tex.)  130  8. 
W.  701,  702. 

As  income 

See  Income. 

NET  RECEIPTS 

The  phrase  "net  receipts,"  as  used  in 
Laws  1869,  p.  228,  as  amended  by  Laws  1879, 
p.  179,  providing  that  agents  of  foreign  in- 
surance companies  shall  return  to  the  county, 
town,  etc.,  where  the  agency  is  situated,  the 
amount  of  the  "net  receipts"  of  such  agency 
for  the  preceding  year,  which  amount  shall 
be  subject  to  taxation  as  is  other  personal 
property,  means  the  amount  remaining  after 
the  operating  expenses  of  the  company  have 
been  deducted  from  the  gross  receipts;  and 
the  company  is  not  entitled  to  have  fire  losses 
paid  in  the  county,  etc.,  deducted  from  gross 
receipts.  National  Fire  Ins.  Co.  v.  Hanberg, 
74  N.  E.  377,  378,  215  111.  378. 

NET  SirCCESSIOK 

While  the  inheritance  tax  prescribed  by 
St.  1905,  c.  314,  is  not  a  tax  on  property  as 
such,  but  upon  the  privilege  of  succession, 
the  amount  of  the  tax  as  to  any  beneficiary 
is  to  be  determined  according  to  the  value  of 
rhe  "net  succession";    that  is,  the  value  of 


such  property  as  remains  to  him  after  satlfr 
fying  lawful  charges.  In  re  Hlte's  Estate, 
113  Pac.  1072,  1073,  159  Cal.  392,  32  L.  B.  A 
(N.  S.)  1167,  Ann.  Cas.  1912C,  1014. 

NET  TO  US 

The  words  "net  to  us,"  in  a  telegram  sent 
by  plalntllTs  offering  to  sell  butter  to  defend- 
ants .  for  17  cents  per  pound  "net  to  ns," 
meant  that  the  price  was  to  be  17  cents  free 
from  all  charges  and  deductions.  Floral 
Creamery  Co.  v.  Dillon  &  Douglass,  75  AU. 
82,  84,  83  Conn.  65. 

NET  VAIiUE 

There  is  a  distinction  between  "net  val- 
ue" and  the  "cash  surrender  value"  of  a  life 
insurance  policy.  Penn's  Mut  life  Ins.  (^. 
V.  Bamett's  Adm'r,  99  S.  W.  228,  232,  124 
Ky.  266. 

In  construing  Rev.  St  1899,  §  7897  (Ann. 
St  1906,  p.  3752) ,  which  provides  that  poli- 
cies shall  not  be  forfeited  by  reason  of  non- 
payment of  premiums  where  three-fourths  of 
the  net  value  of  the  policy  is  sufficient  to  se- 
cure temporary  insurance,  etc.,  '*net  value"  Is 
a  technical  term,  and  is  to  be  taken  in  its 
technical  sense.  The  **net  value"  of  an  in- 
surance policy,  as  computed  under  Rev.  St 
1899,  %  7897  (Ann,  St  1906,  p.  8752),  is  the 
excess  of  the  total  premiums  paid,  plus  4 
per  cent  compound  interest  over  the  ac- 
tuarial cost  of  insurance.  Rose  v.  Franklin 
Life  Ins.  Co.,  132  S.  W.  613,  614,  153  Mo. 
App.  90. 

"Net  value"  of  a  policy  within  the  mean- 
ing of  the  statute  is  a  sum  which,  with  com- 
pound interest  at  the  rate  of  4  pex  cent  per 
annum  and  with  the  addition  of  future  net 
premiums,  will  provide  for  the  payment  of 
the  policy  when  It  matures  according  to  the 
combined  experience  of  actuaries'  table  of 
mortality.  Westerman  v.  Supreme  Lodge 
Knights  of  Pythias,  94  S.  W.  470,  480,  196 
Mo.  670,  5  L.  R.  A.   (N.  S.)  1114. 

The  term  **net  value,"  as  used  in  Rev. 
St  1899,  St  7897,  7898,  7899,  7900,  relating  to 
insured's  rights  in  life  policies  after  default 
in  payment  of  premium,  is  to  be  determined 
by.  construing  such  sections  together.  The 
term  does  not  mean  the  provision  for  the 
amount  of  paid-up  insurance  that  insured 
would  be  entitled  to  if  demanded,  but  is  an 
arbitrary  apportionment  arrived  at  in  the 
method  prescribed  by  section  7897,  which 
"net  value"  is  the  same  referred  to  in  section 
7900,  so  that  where  insured,  after  having 
paid  more  than  three  annual  premiums  on  an 
endowment  policy,  payable  on  a  eq^fied 
date  or  at  death,  made  default  in  the  pay- 
ment of  premiums,  and  at  the  date  of  d^ 
fault  three-fourths  of  the  net  value,  com- 
puted as  directed  by  section  7897,  amounted 
to  $47.86,  while  the  net  value  of  the  paid-up 
insurance  provided  in  the  policy  was  onlj 
142.79,  and  the  sum  of  $47.86  would  purchase 
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extendad  Insnianoe  under  sectioii  7897  for  a 
term  ezte&ding  beyond  Uie  date  of  Insured's 
death,  the  amount  of  paid-up  Insurance  so 
stipulated  in  the  policy  was  not  sufBdent 
imder  section  7900  to  make  section  7897  In- 
applicable, and  hence  insured's  benefldary 
was  entitled  to  recover  the  fall  amount  of  the 
policy.  Fable  ▼.  Connecticut  Met.  Life  Ins. 
Co.  of  Hartford,  Conn.,  134  8.  W.  00,  03,  155 
Mo.  App.  16. 

NET  WEIGHT 

The  "net  weight*'  of  a  cargo  of  lumber 
means  the  weight  of  the  lumber  only,  exdu- 
siye  of  standards,  supports,  etc.,  used  in  pil- 
ing the  lumber  on  the  car.  State  ex  reL 
Washington  Mill  Co.  v.  Great  Northern  By. 
Co.,  86  Pac.  1056,  1057,  48  Wash.  658,  6  L. 
R.  A.  (N.  S.)  908,  117  Am.  St  Rep.  1084. 

KETTINO 

See  Cotton  Netting. 

NEURALGIA 

See  Coccyx  Neuralgia. 

NEURASTHENIA 

See  Traumatic  Neurasthenia. 

"  'Neurasthenia'  is  a  somewhat  indefinite 
term,  applied  to  certain  nervous  conditions, 
whUe  'myelitis'  is  a  diseased  condition,  or 
degeneration  of  the  spinal  cord,  and  is  re- 
garded as  a  much  more  serious  ailment  than 
that  of  'neurasthenia/  "  In  a  personal  in- 
jury action,  the  weight  of  the  evidence  show- 
ing that  the  injuries  had  produced  a  condi- 
tion of  neurasthenia  rather  than  myelitis, 
as  claimed  by  plaintiff,  a  verdict  for  $8,000 
was  excessive  by  at  least  |3,000;  plaintiff 
being  23  years  old  and  earning  $70  to  $85  per 
month.  Robinson  v.  Spokane  Traction  Co., 
91  Paa  972,  »73,  47  Wash.  303. 

NEURITIS 

As  disease,  see  Disease. 

NEUROSIS. 

See  Traumatic  Neurosia 

NEUTRAL  SPIRITS 

"Neutral  spirits,"  as  the  term  suggests. 
Is  a  colorless  liquid  which  has  neither  flavor 
nor  character,  and  is  not  a  beverage  at  all. 
It  may  be  produced  from  any  fermented  sub- 
stance, such  as  corn,  potatoes,  and  sugar 
beets.  It  was  formerly  used  exclusively  in 
the  arts,  but  with  the  advent  of  cheaper 
methods  of  production  it  has  been  palmed 
off  on  the  public  as  a  beverage  with  some- 
thing to  give  it  flavor  and  character.  Levy 
V.  Uri,  31  App.  D.  C.  441,  445. 

"Neutral  spirits*'  are  made  at  very  high 
temperature  for  the  purpose  of  carrying  off 


so  far  as  possible  every  property  except  ah 
cohol  and  water,  and,  while  whisky  is  aged 
and  matured  for  not  less  than  four  years  In 
charred  oak  barrels,  neutral  spirits  require 
no  aging,  but  may  be  immediately  consumed, 
and,  as  the  name  signifies,  they  contain  nei- 
ther taste,  smell,  nor  color,  and  no  amount 
of  aging  such  spirits  will  dliange  it  without 
the  aid  of  foreign  matter.  "Whisky,"  with- 
in the  Food  &  Drugs  Act  June  30,  1906,  34 
Stat  768,  c.  8915,  is  the  product  of  sound 
grain,  distilled  at  a  low  temperature  so  as 
to  retain  in  the  distillate  the  congeneric 
propwties  of  the  grain,  which  give  to  the 
liquor,  when  matured  by  aging  in  charred 
casks,  its  desirable  potable  character.  "Neu- 
tral spirits,"  which  are  distilled  at  a  high 
temperature,  may  be  made  from  different  ma- 
terials and  do  not  contain  such  properties, 
and  which  are  not  rendered  potable  by  aging, 
although  reduced  by  water  to  potable  strength 
and  from  which  most  of  the  fusel  oil  has 
been  removed,  are  not  whisky  nor  a  like  sub- 
stance with  whisky.  Woolner  &  Ca  v.  Ren- 
nick,  170  Fed.  662-^64. 

NEW 

NEW  B/Xi 

The  words  "New  B/L**  mean  a  certain 
form  of  a  bill  of  lading  known  as  the  "new 
bill  of  lading/'  containing  a  special  clause  as 
to  the  time  to  be  given  for  unloading  a  ves- 
sel after  arrival  In  port,  and  as  to  the  amount 
of  demurrage  for  its  detention  beyond  the 
day  specified  In  the  bUl  of  lading.  Kenyon  ▼• 
Tucker,  28  Atl.  61,  17  R.  I.  529. 

NEW  ACQUISITION 

Liand  is  to  be  considered  an  ancestral  es- 
tate where  it  has  come  from  or  by  or  on  the 
part  of  the  father  or  mother  of  the  owner  by 
gift,  devise,  or  descent  either  mediately  or 
immediately  from  them  or  from  any  person 
in  their  respective  lines,  and  will  be  a  "new 
acquisition"  If  derived  from  any  source  other 
than  by  descent,  devise,  or  gift  from  any 
relative  In  the  paternal  or  maternal  line, 
as  by  a  son  from  father  or  mother  for  a  val- 
uable consideration.  Martin  v.  Martin,  135 
S.  W.  348,  349,  98  Ark.  98. 

An  allotment  acquired  by  a  Creek  citizen 
by  selection  and  certificate  of  allotment  or 
by  patent  is  a  new  acquisition  within  Mansf. 
Dig.  Ark.  §  2531  (Tnd.  T.  Ann.  St.  1899,  g 
1839),  providing  that  where  intestate  shall 
die  without  descendants,  if  the  estate  be  a 
new  acquisition,  it  shall  descend  to  the  father 
for  his  lifetime,  with  remainder  to  the  col- 
lateral kindred  of  intestate  in  the  manner 
provided  by  that  act.  Shulthis  v.  MacDou- 
gal,  162  Fed.  331,  337. 

The  heirs  who  take  under  such  provi- 
sion and  their  estate  are  determined  by 
Mansf.  Dig.  Ark.  c.  49,  which  provides  that, 
on  the  death  of  a  person  intestate,  unmar- 
ried, and  leaving  no  children,  the  estate,  if  it 
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<!ame  from  the  father,  shall  go  to  the  father, 
and  if  from  the  mother  shall  go  to  the  moth- 
er, "but  if  the  estate  be  a  new  aoquisition  it 
shall  ascend  to  the  father  for  his  lifetime 
and  then  descend  in  remainder  to  the  collat- 
eral kindred  of  the  intestate."  A  child 
whose  father  was  a  member  of  the  Creek 
Tribe,  but  whose  mother  was  not,  was  born 
May  6,  1901,  and  died  in  November  of  the 
same  year.  He  thus  became  entitled  to  en- 
rollment In  the  tribe,  but  had  not  received  his 
allotment  at  the  tlmef  of  his  death.  Held 
that,  technically,  the  Arkansas  statute  did 
not  apply  to  the  situation,  dince  the  land  to 
which  the  decedent  was  entitled  and  which 
was  the  common  property  of  the  tribe  did 
not,  strictly  speaking,  come  to  him  by  grant, 
inheritance,  or  purchase,  but  by  a  division  of 
lands  held  In  effect  by  a  tenancy  In  common, 
to  an  interest  in  which  he  was  bom  as  a 
member  of  the  tribe  entitled  to  enrollment 
therein;  but  that,  applying  the  statute  by  an- 
alogy, such  land  was  not  a  "new  acquisition," 
but  came  to  him  by  the  blood  of  his  tribal 
parent,  or,  within  the  meaning  of  the  statute, 
"from  his  father,"  and  that  therefore,  on  his 
death  and  the  subsequent  allotment  his  fa- 
ther took  the  full  title,  and  not  merely  a 
life  estate.  Shulthis  v.  MacDougal,  170  Fed. 
629,  533,  95  C.  C.  A.  615* 

NZTW  AGTION 

See  Commencement  of  New  Action. 

The  words  •*new  action,"  in  Wilson's  Rev. 
ft  Ann.  St  1903,  f  4221,  providing  that  where 
any  action  is  commenced  within  due  time  and 
a  Judgment  for  plaintiff  is  reversed,  etc., 
plaintiff  may  commence  a  "new  action"  with- 
in one  year  after  the  reversal,  means  an  ac- 
tion for  the  same  cause  as  that  of  the  former 
action;  the  statute  only  intending  to  save  to 
plaintiff  the  right  to  commence  a  new  ac- 
tion for  the  same  causes  as  in  his  original 
action.  Hatchell  v.  Hebeisen,  82  Pac.  826, 
827,  16  Okl.  223. 

IflSW  AND  ADDITIONAI.  SOURCES 

Laws  1905,  p.  2023,  c.  723,  §  2,  requires 
the  submission  of  maps  and  profiles  and  ap- 
proval of  the  State  Water  Commission  before 
taking  or  condemning  lands  for  new  or  ad- 
ditional sources  of  water  supply.  Held,  that 
the  word  "source"  may  refer  to  a  lake,  etc., 
as  a  source  of  supply,  or  to  any  well-defined 
watershed  from  which  percolating  water 
might  be  taken,  and  the  statute  did  not  ex- 
clude a  whole  territory  In  which  a  dty  has 
incidentally  procured  some  part  of  its  supply, 
the  limitation  on  "new  and  additional  sourc- 
es" meaning  sources  which  had  not  been  ap- 
propriated at  the  time  of  the  statute.  Queens 
County  Water  Co.  v.  O'Brien,  115  N.  Y.  Supp. 
495,  498,  131  App.  Div.  91. 

NEW  AND  USEFUIi  ART 

A  system  of  transacting  business  discon- 
nected from  the  means  for  carrying  out  the 
system  is  not  within  the  most  liberal  inter- 


pretation of  the  term  "art,"  and,  unlefis  the 
means  used  are  novel  and  discloBe  inven- 
tion, the  system  is  not  patentable  as  a  "new 
and  useful  art,"  within  the  provisions  of 
Rev.  St.  i  4886.  Hotel  Security  Checking 
Co.  ▼•  Lorraine  Ca,  160  Fed.  467,  469,  87  a 
C.  A.  451,  24  L.  B.  A.  (N.  S.)  666. 

NliW  ASSESSMENT  . 

The  term  "new  assessment^'  and  tlie 
term  "reassessment,"  in  St  Paul  City  Cba^ 
ter,  §  57,  refers  to  a  new  apportionment  of 
the  benefits,  and  in  making  a  "new  assess- 
ment" or  "reasseflsment"  the  board  of  public 
works  has  authority  to  establish  an  entirely 
new  district  and  to  include  therein  all  prop- 
erty benefited  by  the  improvement,  whether 
embraced  within  the  original  district  or  not 
State  ex  reL  Eaton  ▼.  District  Court  of  Ram- 
sey County,  104  N.  W.  553,  556,  95  Minn.  503. 

NEW  ASSETS 

Where  land  conveyed  by  testatrix  under 
a  deed  absolute  on  its  face,  but  held  und^  t 
court  decree  for  the  executrix  to  be  a  mort- 
gage, was  redeemed  by  her,  it  was  "new  as- 
sets," within  Rev.  Laws,  c.  141,  {  U,  provid- 
ing that,  if  new  assets  come  to  an  executor 
after  two  years  from  the  time  of  his  giving 
bond,  he  shall  be  held  to  account  therefor  in 
an  action  of  a  creditor,  the  same  as  If  tbe 
assets  had  been  received  within  two  years, 
if  the  creditor's  action  is  commenced  within 
one  year  after  notice  of  the  receipt  of  the 
assets  and  within  two  years  after  they  are 
actually  received ;  and  a  creditors*  salt,  com- 
menced within  one  year  after  reconveyance 
of  the  redeemed  property  to  the  executrix, 
was  not  barred.  Horton  y.  Robinson,  98  N. 
E.  681,  682,  212  Mass.  248. 

Where  a  debtor  conveyed  property  to 
trustees,  reserving  the  right  to  any  surplus 
remaining  after  payment  of  creditors  named, 
and  at  his  death  this  possible  right  was  sap- 
posed  to  be  of  no  value,  and  was  not  in- 
ventoried, but  12  years  thereafter  the  bene- 
ficiaries accepted  certain  stock  in  a  real  es- 
tate trust  then  formed,  In  satisfaction  of 
their  claims,  and  it  was  then  found  that 
there  was  a  surplus,  it  was  held  that  this 
surplus  was  "new  assets"  within  Pub.  St  c. 
136,  §  11,  making  an  administrator  liable  to 
suit  by  a  creditor  on  account  of  assets  re- 
ceived after  two  years  from  the  time  of  giv- 
ing bond,  provided  the  suit  be  commenced 
within  two  years  after  the  assets  are  actn- 
ally  received  and  within  one  year  after 
plaintiff  has  notice  of  their  receipt  Quincr 
V.  Quincy,  46  N.  E.  108,  109,  167  Mass.  59a 

Rev.  Laws,  c.  142,  {  10,  relating  to  Insol- 
vent estates,  provides  that  a  creditor  who 
does  not  present  his  claim  for  allowance  to 
the  commissioners,  or  to  the  court  where  no 
commissioners  are  appointed,  within  the  time 
prescribed  by  that  court,  shall  be  barred,  bnt 
that.  If  "further  assets^'  come  into  the  hands 
of  executor  or  administrator  after  the  deeres 
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of  dlBtribiitioii,  the  claim  may  be  proved  and 
paid.  Held*  tbat  the  term  '^further  assets 
is  substantially  the  same  as  "new  assets, 
wMch  belated  creditors  are  permitted  to 
leacfa  under  ctiapter  141,  i  11,  relatix^  to 
solvent  estates,  and  in  general  does  not  in- 
clude property  for  which  the  administrator 
baa  been  charged,  or  the  property  into  which 
such  property,  or  any  part  thereof,  has  been 
changed,  or  the  natural  increment  of  such 
property;  and  where  an  administrator  did 
not  include  in  the  inventory,  nor  in  his  first 
nor  second  and  final  account,  certain  land, 
or  the  proceeds  of  the  sale  thereof,  if  he 
knew  that  the  land  belonged  to  his  intestate 
long  before  the  decree  of  distribution,  and 
had  it  in  his  control  well  within  the  two- 
year  period  from  his  appointment,  neith^ 
the  lanid  nor  the  proceeds  of  its  sale  would 
be  "further  assets,"  but,  if  his  knowledge  of 
intestate's  interest  in  such  tract  did  not  come 
to  him  until  after  two  years  from  his  ap- 
pointment, the  proceeds  of  their  sale  would 
be  "further  assets.*'  Fay  v.  Haskell,  ^  N. 
E.  641,  643,  207  Mass.  207. 

HEW  BUX 

If  the  amendment  or  substituted  bill 
presents  a  measure  that  has  no  relation  to 
the  bill  as  originally  introduced,  it  cannot 
stand,  for  it  \s  in  substance  a  new  measure 
or  bill.  If  the  substitute  has  a  clear  rela- 
tion to  the  subject  of  the  original  bill,  It  can 
be  said  to  be  germane,  and  will  not  be  treat- 
ed as  a  new  bill.  A  bill  to  provide  for  a 
board  of  county  auditors  for  a  designated 
county  was  introduced  and  referred  to  a 
committee.  The  committee  reported  the  bill, 
with  a  substitute  identically  like  the  original 
bill,  except  that  another  county  was  substi- 
tuted for  that  of  the  county  mentioned  in  the 
original  bill.  Under  the  definition  this  change 
made  the  substitute  a  new  bill.  People  ex 
rel.  Board  of  Sup'rs  of  Kent  County  v.  Loom- 
Is,  88  N.  W.  262,  266,  135  Mich.  656,  3  Ann. 
Cas.  751. 

KElXr  BOOK 

Under  the  copyright  statutes  as  they 
stood  prior  to  Act  March  4,  1909,  c  820,  35 
Stat.  1075,  as  well  as  by  the  express  provi- 
sion of  section  6  of  such  act,  the  addition  of 
new  matter  to  a  copyrighted  book  in  a  second 
or  subsequent  edition  makes  it  a  "new  book" 
subject  to  copyright  as  an  original  work. 
West  Pub.  Co.  V.  Edward  Thompson  Co., 
176  Fed.  833,  837.  100  C.  C.  A.  303. 

MITW  BUII«DINO 

Building  a  one-story  kitchen  in  the  rear 
of  another  building  is  the  erection  of  a  "new 
building"  within  the  meaning  of  an  ordinance 
prohibiting  the  erection  of  wooden  build- 
ings. If  a  building  be  so  changed  in  plan, 
structure,  dimensions  and  general  appear- 
ance that  it  might  in  common  parlance  be 
called  a  "new  building,"  it  is  a  violation  of 


the  ordinance.    State  v.  Long  Branch  Com*rab 

25  AU.  274,  275,  55  N.  J.  Law,  108. 

Within  a  city  ordinance  making  it  im- 
lawful  to  construct  any  wooden  building 
within  the  fire  limits,  no  fixed  rule  can  be 
laid  down  stating  what  la  to  be  deemed  a 
"new  building''  and  what  a  "repairing." 
Where  a  building,  42  feet  long,  24  feet  8 
inches  in  width,  and  about  10  f^t  in  height 
at  the  highest  part  outside  of  a  raised  part 
at  one  end  with  a  skylight  which  was  about 
17  feet  high  at  its  highest  point,  had  the 
roof  with  the  skylight  removed  and  the 
building  raised  in  height  except  in  the  front, 
and  on  the  rear  16  feet  of  the  upper  part 
was  an  addition  with  a  peaked  roof  16  feet 
long .  and  about  17  feet  to  the  peak  and 
about  12  feet  to  the  base  of  the  roof,  thus 
making  the  building  all  of  the  same  height 
without  any  change  in  its  height  or  appear- 
ance in  front  and  with  no  change  in  appear- 
ance at  the  sides,  except  by  reason  of  the  in- 
creased height,  It  was  not  a  "new  building" 
and  was  not  within  the  ordinance.  Mayville 
V.  Rosing,  123  N.  W.  393,  394,  19  N.  D.  98, 

26  L.  R.  A.  (N.  S.)  120. 

THSW  BIT8im:88 

Eirby's  Dig.  jj  6969,  makes  it  the  coun- 
ty assessor's  duty  whenever  any  person  shall 
commence  any  new  business  after  the  reg- 
ular assessment  to  assess  the  value  of  such 
business  and  make  an  extra  assessment  and 
file  it  with  the  clerk  who  shall  extend  the 
taxes  thereon.  On  May  1,  1909,  plaintiffs 
owned  a  stock  of  merchandise  at  a  building 
on  M.  street  consisting  of  dry  goods,  etc., 
purchased  for  $18,000.  In  June,  1909,  they 
were  assessed  for  personalty  in  the  sum  of 
$10,000,  and  in  October  they  leased  the  P. 
building  and  carried  into  it  some  shopworn 
goods  from  their  store  on  M.  street  which 
were  sold  at  a  sacrifice  by  the  plaintiffs*  reg- 
ular employ^,  and  no  separate  books  were 
kept,  the  money  received  each  day  being 
taken  over  to  the  M.  street  store,  and  no 
new  goods  were  purchased  for  the  F.  build- 
ing. Held,  that  the  business  at  the  F.  build- 
ing was  not  a  "new  business"  within  the 
statute.  Froug-Smullion  &  Co.  v.  Pulaski 
County,  147  S.  W.  72,  73,  103  Ark.  397. 

KEW  CAUSE  OF  ACTIOV 

The  expression  "new  cause  of  action" 
can  be  taken,  when  used  on  the  subject  of 
amendment,  as  intending  nothing  more  than 
a  new  right  or  claim  arising  out  of  the  same 
transaction.  If  it  were  not  so — that  is,  if  the 
new  cause  of  action  was  one  arising  out  of  a 
wholly  different  transaction  from  that  laid 
in  the  complaint — then  it  would  constitute 
what  we  have  sometimes  designated  as  an 
entirely  new  cause  of  action,  and  one  which 
could  not  be  introduced  into  the  complaint 
by  amendment,  if  objected  to.  Identity  of 
transaction  is  therefore  the  basis  for  the  in- 
troduction by  way  of  amendment  of  counts 
on  new  claims  or  rights  arising  out  of  the 
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same.    Nelson  y.  First  Nat  Bank,  36  South. 
707,  709,  189  Ala.  578,  101  Am.  St.  Rep.  62. 

Within  the  statute  of  limitations,  an 
am^ded  complaint  sets  np  a  "new  cause  of 
action"  composed  of  the  right  of  plaintiff 
and  the  obligation,  duty,  or  wrong  of  defend- 
ant, where  the  new  allegation  deprives  de- 
fendant of  any  defense  he  had  to  the  origi- 
nal action,  where  the  evidence  that  would 
have  proved  the  original  complaint  will  not 
prove  the  new,  where  the  new  allegations,  if 
in  reply,  would  have  amounted  to  a  depar- 
ture, where  the  amended  complaint  sets  up 
a  title  not  before  asserted,  or  where  a  Judg- 
ment on  the  first  complaint  would  be  no  bar 
to  a  judgment  on  the  amended  complaint. 
Where  the  original  complaint  in  an  action 
for  injuries  to  a  lineman  of  an  electric  light 
and  power  company  alleged  a  negligent  fail- 
ure to  properly  insulate  live  wires,  an  amend- 
ed complaint,  alleging  the  negligent  failure 
to  turn  off  the  electric  current  passing 
through  the  wires,  sets  forth  an  additional 
charge  of  negligence,  but  did  not  set  up  a 
new  cause  of  action  so  as  to  make  the  stat- 
ute of  limitations  applicable^  since  the  facts 
alleged  in  either  the  original  or  amended 
complaint  would  bar  another  action  for  the 
same  cause.  Haley  v.  Evansville  Gas  & 
Electric  Light  Co.,  90  N.  E.  783,  784,  45  Ind. 
App.  649. 

NEW  GON8TRUGTION 

Under  Rev.  Codes,  §  2419,  authorizing 
directors  of  irrigation  districts  to  fix  rates 
of  tolls  and  charges  for  water  against  per- 
sons using  its  canals,  or  to  levy  assessments 
to  defray  expenses  of  the  operation,  repair 
and  improvement  of  such  portion  of  its 
works  as  are  in  use,  the  laying  of  a  pipe  line 
caused  by  the  lawful  removal  of  a  ditch  by 
municipal  authorities  is  a  repair  or  improve- 
ment, the  funds  for  defraying  which  may 
be  included  in  a  maintenance  assessment  or 
in  increased  toll  rates,  and  is  not  a  new  con- 
struction which  must  be  defrayed  by  a  spe- 
cial SKsessment  under  section  2391,  or  a  bond 
issued  under  section  2396.  City  of  Nampa  v. 
Nampa  &  Meridian  Irr.  Dist,  115  Pac.  979, 
982,  19  Idaho,  779. 

NEW  COUNTY 

When  a  county  is  changed  in  its  terri- 
tory by  the  addition  of  territory,  it  becomes  a 
*'new  county,"  although  the  name  be  un- 
changed, and  although  it  be  accomplished  by 
a  law  which  in  terms  attaches  the  territory 
to  the  old  county.  Taking  territory  from 
one  county  and  adding  to  another  is  with- 
in the  provision  of  Const,  art.  10,  §  2,  that 
no  organized  county  shall  ever  be  reduced  by 
the  organization  of  "new  counties"  to  less 
than  16  townships,  except  on  the  decision  of 
a  majority  of  electors  residing  in  each  coun- 
ty to  be  affected  thereby.  Board  of  Sup'rs 
of  Bay  County  v.  Edmunds,  102  N.  W.  998, 
999,  139  Mich.  466. 


Authority  granted  by  the  ConstitiitioB 
to  grant  new  counties  does  not  mean  to  reor- 
ganize an  old  county  under  a  new  name.  It 
must  mean  a  new  county,  an  additional  coun- 
ty, and  not  a  reorganization,  rebounding,  or 
renaming  of  an  old  county.  McDonald  t. 
Doust,  81  Pac.  60-63,  11  Idaho,  14,  69  L. 
R.  A.  220. 


MEDir   DEBT 

See  Creation  of  New  Debt 

NEW  FUNGTIOII 

A  Claim  under  the  patent  laws  for  a 
"new  function"  cannot  be  sustained  in  the 
absence  of  an  element  of  novelty  or  uoex- 
pectedness.  General  Electric  Co.  v.  Yost 
Blectric  Mfg.  Co.,  139  Fed.  568,  570,  71  C. 
0.  A.  552. 

NEW  INN 

P.  L.  1891,  p.  811,  piOYiding  that  after 
a  license  has  once  been  granted  to  keep  an 
inn  or  tavern,  or  to  sell  spirituous  liquors, 
the  filing  of  a  petition  for  a  renewal  signed 
by  applicant  shall  confer  power  upon  the  li- 
censing board  to  renew  the  license  for  one  year 
in  cities  of  the  fourth  class,  and  that  the  free- 
holders who  may  have  reconmxended  the 
former  application  shall  not  be  eligible  as 
signers  for  a  new  application  for  one  year 
from  the  granting  of  such  renewal,  and 
that  the  act  shall  not  affect  applications  for 
new  inns  and  taverns,  saloons  or  victualling 
houses  in  such  cities,  applies  only  to  the 
licensing  of  places  which  had  been  already 
licensed  when  the  act  was  approved.  Leeds 
V.  Atlantic  City,  79  AtL  312,  313,  80  K.  J. 
Law,  557. 

NEW  MATTEB 

In.  pleadias 

A  defense  can  consist  only  of  '^ew  mat- 
ter," that  is,  matter  which,  taking  all  of  the 
allegations  in  the  complaint  to  be  true,  Is 
nevertheless  a  defense  to  the  action,  such 
as  payment,  a  general  release,  fraud,  the 
truth  of  a  libelous  publication,  etc.  Leo- 
norowitz  v.  Ott,  82  N.  Y.  Supp.  880,  40  Misc. 
Rep.  551. 

"New  matter*'  in  a  pleading  is  matter 
for  defense  not  provable  under  a  general  de- 
nial. Schultz  V.  Greenwood  Cemetery,  W 
N.  Y.  Supp.  180,  182,  46  Misc.  Rep.  299. 

The  term  "new  matter,"  in  Rev.  Codes, 
N.  D.  1899,  I  5273,  subd.  2,  requiring  the  an- 
swer of  defendant  to  contain  a  statement  of 
any  "new  matter"  constituting  a  defense  or 
counterclaim,  means  matter  extrinsic  to  the 
matters  set  up  in  the  complaint  as  a  basi^ 
of  the  cause  of  action;  a  defense  which  con- 
cedes that  a  cause  of  action  once  existed. 
but  has  been  determined  by  some  sabsequent 
transaction.  The  distinction  between  defends- 
es  admissible  under  a  denial  and  those  which 
are  new  matter  depends  primarily  upon  the 
structure  of  the  complaint  and  the  material 
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ftTerments  of  fact  which  it  contains.  All 
facts  which  directly  tend  to  disproye  any 
OQe  or  more  of  those  averments  may  be  offer- 
ed imder  the  general  denial.  All  facts  which 
do  not  thus  directly  tend  to  disprove  some 
one  or  more  of  these  averments,  but  tend 
to  establish  a  defense  indei)endently  of  them, 
cannot  be  offered  under  the  denial.  They 
are  new  matter,  and  must  be  specially  plead- 
ed. Hogen  V.  Klabo,  100  N.  W.  847,  849,  13 
N.  D.  319  (citing  Manning  v.  Winter  [N.  Y.] 
7  Hun,  482;  Green  way  v.  James,  34  Mo. 
328;  Piercy  v.  Sabin,  10  Cal.  22,  70  Am.  Dec. 
692;  Churchill  v.  Baumann,  30  Pac.  770,  95 
CaL  641;   Pom.  Rem.  &  Rem.  Rights,  i  673). 

"New  matter  constituting  a  defense," 
within  the  rule  requiring  such  matter  to  be 
pleaded,  is  matter  not  embraced  within  the 
statement  of  facts  made  by  the  plaintiff, 
but  existing  outside  of  the  narrative  which 
he  has  given  and  such  that  proving  it  to  be 
true  does  not  disprove  a  single  averment  of 
fact  in  the  complaint  or  petition,  but  mere- 
ly prevents  or  destroys  the  legal  conclu- 
sion as  to  the  plaintiff's  right"  and  the  de- 
fendant's duties  which  would  otherwise  have 
resulted  from  all  those  averments  admitted 
or  proved  to  be  true.  Montgomery  v.  Sea- 
board Air  Line  Ry.,  53  8.  E.  987,  989,  73  S. 
C.  503. 

Where  the  complaint  was  so  drawn  that 
it  could  be  claimed  that  the  action  was 
brought  for  damages?  under  a  common-law 
liability  as  well  as  under  the  Employer's  Lia- 
bility Act  (Consol.  Laws  1909,  c.  31,  §1  200- 
204),  the  defendant,  under  a  general  denial, 
could  prove  failure  to  serve  the  120-day  no- 
tice, under  the  Employer's  Liability  Act,  and 
failure  to  bring  the  action  within  one  year 
after  date  of  accident;  and  hence  these 
were  not  "new  matters"  proper  to  be  set  up 
as  a  defense  under  authority  of  Code  Civ. 
Proc.  §  500.  Kelliher  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  138  N.  Y.  Supp.  256,  259,  77 
Misa  Rep.  330. 

NEW  OR  ABDITIONAI. 

If  a  change  simply  adds  to  a  mall  con- 
tractor's service  it  is  "new  or  additional  serv- 
ice," being  of  the  same  kind  within  a  provi- 
sion in  his  contract  providing  for  perform- 
ance of  such  service  without  additional  com- 
pensation. Proffit  v.  United  States,  42  Ot. 
CL  248,  259. 

The  phrase  "new  or  additional  service," 
in  a  contract  for  the  carrying  of  mails  re- 
quiring the  contractor  to  perform  new  or 
additional  services  that  the  Postmaster  Gen- 
eral may  order,  etc.,  is  not  one  of  exact 
meaning,  and  the  court  must  give  to  it  a 
reasonable  construction  with  a  view  of  doing 
Justice  between  the  parties.  An  increase  in 
the  service  required  on  a  mail  route,  as  the 
resalt  of  the  establishment  of  a  new  distribut- 
ing station  in  the  city  of  New  York,  amount- 
ing to  more  than  300,000  piiles.of  additional 


f  transfer  service^  and  involving  an  additional 
expenditure  of  nearly  $10,000  for  ferry  toUsi 
cannot  be  required  by  the  Postmaster  Gen- 
eral without  extra  compensation,  under  the 
authority  reserved  to  him  in  the  contract  to 
call  for  new^  additional,  mail  messenger,  or 
transfer  service  without  additional  compen- 
sation. United  States  v.  Utah,  N.  &  O.  Stage 
Co.,  26  Sup.  Ct  69,  72,  199  U.  S.  414,  50  L. 
Ed.  251. 

A  statute  providing  that  no  municipal 
corporation  shall  have  power  to  condemn 
lands  "for  any  new  or  additional  sources  of 
water  supply,  until  it  has  first  submitted  the 
maps  and  profiles  therefor"  to  the  state  water 
supply  commission,  does  not  apply  to  a  pro- 
ceeding by  a  municipal  corporation  to  con- 
demn an  established  and  fully  equipped  plant 
of  a  water  company ;  such  plant  not  being  a 
"new  and  additional"  source  of  supply.  Vil- 
lage of  Waverly  v.  Waverly  Water  Co.,  101 
N.  Y.  Supp.  1070,  1071,  117  App.  DIv.  336. 

WW  PI.ACE 

The  words  any  "new  place,"  as  used  In 
an  act  regulating  the  sale  of  liquors  (P.  L. 
1905,  p.  42),  means  a  place  for  which  a  license 
has  not  previously  been  granted  upon  a 
direct  application.  The  mere  transfer  of  a 
license  to  a  place  leaves  it  still  a  "new  place" 
for  the  purposes  of  this  act.  Wright  v. 
Board  of  Excise  of  City  of  Elizabeth,  66  Atl. 
1061,  75  N.  J.  Law,  28. 

In  order  to  constitute  a  place  for  which 
a  license  to  sell  Intoxicating  liquors  is  ap- 
plied for  a  "new  place,"  within  the  meanlnj? 
of  the  act  of  1006  (C.  S.  2908,  pi.  84),  it  must 
appear,  in  cases  where  the  promises  had  for 
some  years  previously  been  used  continuously 
for  such  purpose,  that  there  has  been  a 
substantial  abandonment  of  th'e  business. 
Parnes  v.  Board  of  Excise  Com'rs  of  City  of 
Elizabeth,  82  Atl.  313,  314,  82  N.  J.  Law,  285 
(quoting  and  adopting  definition  in  Eckersly 
V.  Abbott,  74  Atl.  313,  79  N.  J.  Law,  157) . 

An  inn  or  tavern  In  which  the  occupants 
have  for  many  years  retailed  liquor  under  a 
license  granted  annually  did  not  become  a 
"new  place"  within  P.  L.  1906,  p.  199,  forbid- 
ding the  granting  of  a  license  to  a  "new 
place"  w^ithin  200  feet  of  a  church  merely  be- 
cause an  occupant  was  refused  a  license, 
where  he  a  grain  applied,  at  the  first  opportu- 
nity, for  a  license,  and  it  was  granted.  Eck- 
ersly V.  Abbott,  74  Atl.  313,  314,  79  N.  J. 
Law,  157. 

NEW  PROMISE 

See,     also.     Acknowledge — Acknowledg- 
ment. 

A  direct  admission  by  a  debtor  within  six 
years  prior  to  the  commencement  of  the  ac- 
tion of  a  subsisting  debt  which  he  is  liable 
and  willing  to  pay  is  sufilcient  evidence  of 
a  "new  promise"  to  bar  limitations.  Barker 
V.  Heath,  67  Ati.  222,  224,  74  N.  H.  270, 
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A  writing  acknowledging  the  receipt  of 
$500  as  belonging  to  a  person  named,  but 
which  contains  no  statement  of  any  fact 
from  which  the  law  implies  an  obligation  or 
promise,  is  not  an  agreement,  contract,  or 
* 'promise"  in  writing  within  the  saving  clause 
of  the  statute  of  limitations.  Lewis  t.  Nor- 
ris,  103  Pac.  134,  135,  80  Kan.  620. 

A  "new  promise'*  to  remove  the  bar  of 
the  statute  of  limitations  should  be  in  its 
terms  unequivocal  and  determinate,  and, 
when  a  promise  is  to  be  implied  from  an  ac- 
knowledgment, the  acknowledgment  ought 
to  contain  an  unqualified  admission  of  a  pre- 
vious subsisting  debt,  which  the  party  is 
liable  and  willing  to  pay.  Reed  v.  Inter- 
state Oil  Co.,  92  Pac.  911,  912,  41  Colo.  463 
(citing  Bell  v.  Morrison,  1  Pet  351,  7  L.  Ed. 
174,  and  other  cases). 

An  oral  promise  made  by  the  decedent  to 
compensate  one  for  past  services  by  giving 
him  a  legacy  was  an  independent  and  sub- 
stituted contract,  and  not  a  new  promise 
within  St.  18U8,  §  4243,  providing  that  no 
promise  shall  be  sufficient  evidence  of  a  new 
contract  so  as  to  take  the  cause  out  of  the 
operation  of  the  statute  of  limitation,  unless 
in  writing  and  signed  by  the  party  to  be 
charged.  Murtha  v.  Donohoo,  136  N.  W.  158, 
160,  149  Wis.  481,  41  L.  R.  A.  (N.  S.)  246. 

That  an  inventory  filed  with  a  bill 
brought  by  testator's  brother  and  others  to 
construe  the  will  listed  a  debt  as  due  the 
estate  from  the  brother  did  not  constitute  a 
*'new  promise  in  writing,"  removing  the  bar 
of  limitations,  under  Code  1904,  i  2922,  where 
the  inventory  was  not  signed  by  him  or  his 
agent,  and  the  bill  was  not  signed  by  him, 
but  by  counsel.  Walter  v.  Whitacre,  73  S.  E. 
984,  986,  113  Va.  150. 

NEW  ROAB 

That  the  original  line  of  a  street  rail- 
way company  was  but  about  3  miles  long, 
while  a  proposed  additional  line  is  about  15 
miles  long,  is  insufficient  of  itself  to  consti- 
tute such  addition  a  "new  road,"  and  not 
an  "extension,"  within  Railroad  Law,  Laws 
1890,  p.  1108,  c  565,  §  90,  permitting  a  street 
surface  railway  company  to  "extend"  its 
lines  without  obtaining  a  certificate  of  the 
board  of  railroad  commissioners  that  public 
convenience  and  necessity  re<iulre  the  same. 
Roberts  v.  Huntington  R.  Co.,  105  N.  Y. 
Supp.  1031,  1032,  56  Misc.  Rep.  62. 

NEW  ROUTE 

Rev.  St.  Ohio,  {§  2501,  2502,  provide  for 
the  granting  of  original  street  railway  fran- 
chises, after  advertisement  on  public  bids,  to 
the  corporation  which  will  agree  to  carry 
passengers  at  the  lowest  possible  rates  of 
fare,  and  shall  have  previously  obtained  the 
written  consent  of  a  majority  of  the  proper- 
ty holders  on  the  several  streets  along  the 
proposed  rout^  provided  that  no  street  rail- 


way grant,  or  renewal  of  a  grant,  shall  be 
valid  for  a  longer  period  than  25  years.  Se^ 
tion  2505  authorizes  the  dty  conndl  to  gnat 
any  street  railway  corporation  power  'ix)  ex- 
tend its  track,"  subject  to  the  provisioas  (A 
sections  3437-3443,  none  of  whldii,  however, 
relates  to  the  establishment  of  a  route  or  a 
renewal  of  a  grant,  and  did  not  require  sudi 
extensions  to  be  on  competitive  bidding,  etc 
Held,  that  an  extension  granted  under  such 
sections  is  not  a  **new  route,"  having  an  in- 
dependent life,  but  depends  for  its  existence 
on  the  original  line,  and  expires  with  the 
franchise  thereof.  Cleveland  Electric  R.  Ca 
V.  aty  of  Cleveland,  137  Fed,  111,  180. 

NEW  SEWER 

Under  Act  Mass.  1899,  c.  450,  i  3,  pro- 
viding that  the  board  of  street  commissloD- 
ers  at  any  time  within  two  years  after  any 
''new  sewer"  is  completed  shall  assess  on  tlie 
several  estates  especially  benefited  a  propor- 
tional part  of  the  cost  thereof,  where  a  sew- 
er was  completed  in  April,  1898,  in  a  street 
where  there  was  an  old  sewer  on  the  op- 
posite side,  which  was  broken  down  and  use- 
less and  which  was  in  no  way  connected 
with  the  new  sewer,  the  sewer  constructed 
constituted  a  ''new  sewer"  within  the  mean- 
ing of  the  statute.  Hall  v.  Street  Commis- 
sioners of  Boston,  59  N.  E.  68,  69,  177  Mas& 
434. 

KEDCr  STRUCTXTRE 

Where  the  owner  of  a  building  remodel- 
ed and  reconstructed  internally,  and  also  re- 
constructed with  new  material  some  or  all 
of  its  walls,  so  as  to  substantially  enhance 
the  value  of  the  premises,  such  new  parts 
and  the  remodeling  and  improvements  of  the 
old  may  be  returned  by  the  assessor  as  "new 
structures,"  within  Rev.  St.  1892,  S  2753.  re- 
quiring the  assessor  to  make  and  return  a 
list  of  all  new  structures  of  any  kind,  l^ew- 
Is  V.  State,  69  N.  B.  980,  982,  09  Ohio  St 
473. 

NEW  TRIAL 

See  Motion  for  New  Trial;  Bale  Abso- 
lute For  New  Trial. 

Application  for  new  trial,  see  Applica- 
tion. 

A  "new  trial"  is  a  trial  anew,  wltli  as 
little  prejudice  to  either  party  as  if  tbe 
cause  had  never  been  heard  before.  Star 
Bottling  Co.  V.  Louisiana  Purchase  Exposi- 
tion Co.,  144  S.  W.  776,  777,  240  Mo.  634. 

A  "new  trial"  in  a  criminal  piosecatiofi 
is  the  re-examination  of  the  fkcts  under  tbe 
same  plea  of  not  guilty  on  the  same  hifor- 
mation  or  indictment.  State  v.  Keerl,  S5 
Pac.  862,  865,  33  Mont  501. 

According  to  Code  Civ.  Proe,  a  "ae* 
trial"  is  a  re-examlnation  of  an  issue  of  taxi 
in  the  same  court  after  a  trial  and  deoistoo 
by  a  Jury,  court,  or  referee.  HamlltoD  f- 
Murray,  74  Pac  75,  76,  29  Mont  80;  Stite 
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ex  rel.  Garleton  v.  District  Ckrart  of  Lewis 
&  Clafk  County,  82  Pac.  789,  703,  88  Mont 
138,  8  Ann.  Gas.  752. 

A  "new  trial"  Is  a  re-examination  of  an 
issae  of  fact,  and  the  sufficiency  of  the 
pleadings  to  support  a  plalntifiTs  cause  of 
action  or  maintain  any  particular  defense 
railed  on  by  defendant  is  not  Involyed,  and 
cannot  be  considered  on  an  appeal  from  an 
order  granting  a  new  triaL  Clark  v.  Van 
Torchiana,  127  Pac.  831,  883,  19  CaL  App. 

78a 

A  "new  trial"  as  defined  by  statute  is  a 
re-examination  in  the  same  court  of  an  issue 
of  fact  after  a  verdict  or  report  of  referee  or 
master,  or  a  decision  of  the  court  Todd  v. 
Peterson,  81  Pac.  878,  881,  13  Wyo.  613. 

A  new  trial  is  a  re-ezamination  of  an  is- 
sue of  fact  in  the  same  court  after  a  trial 
and  decision.  Caldwell  v.  Wells,  101  Pac. 
812,  S13,  16  Idaho,  459. 

A  "new  trial"  is  defined  by  Kirby's  Dig. 
i  6215,  to  be  a  re-examination  in  the  same 
court  of  an  issue  of  fact  after  verdict  by  a 
jury  or  decision  by  the  court  Texas  St  P. 
By.  Go.  v.  Smith,  121  S.  W.  282,  284,  91  Ark. 
362. 

"A  "new  trial*  is  a  re-examination  of  an 
issue  of  fact  after  verdict  of -a  jury,  report 
of  a  referee  or  master,  or  decision  by  the 
court*'  A  new  trial  as  thus  defined  refers 
to  a  re-examination  of  an  issue  of  fact  on 
the  pleading  where  a  fact  or  conclusion  of 
law  is  maintained  by  one  party  and  contro- 
verted by  the  other.  Anderson  v.  Englehart, 
105  Paa  571,  18  Wyo.  196,  Ann.  Cas.  1912c, 
894  (citing  Rev.  St  1899,  §  3746 ;  First  Nat 
Bank  of  Cheyenne  v.  Swan,  28  Pac.  743,  3 
Wyo.  356). 

A  ''new  trial**  recognizes  a  completed 
trial  which  for  some  sufficient  reason  has 
been  set  aside  so  that  the  issues  may  be  lit- 
igated de  novo,  as  distinguished  from  a  "mis- 
trial," which  is  a  nugatory  triaL  A  "new 
trial"  results  from  the  exercise  of  discretion, 
while  a  mistrial  is  a  matter  of  law.  Stem 
▼.  Wabash  R.  Co.,  101  N.  Y.  Supp.  181,  182, 
52  Misc.  Rep.  12. 

A  "new  trial,"  defined  by  the  Code  as  a 
re-examination  of  the  issue  of  fact  or  some 
part  or  portion  thereof,  differs  from  the  ex- 
amination of  all  the  issues  involved  in  an  ac- 
tion. And  a  mere  trial  of  fact  or  of  law  is 
included  within  the  latter.  Severing  v. 
Smith,  96  N.  W.  1110,  1111,  121  Iowa,  607. 

Primarily,  the  office  of  a  motion  for  a 
"new  trial**  is  to  afford  the  court  an  oppor- 
tunity to  correct  errors  in  its  own  proceed- 
ings without  subjecting  parties  to  the  ex- 
pense and  inconvenience  of  appeal  or  pe- 
tition in  error.  Chadron  Loan  &  Bldg.  Ass*n 
V.  Scott,  96  N.  W.  220,  4  Neb.  (TJnof.)  694  (cit> 
ing  Weber  v.  KirkendaU,  63  N.  W.  85,  44  Neb. 
766). 


A  "new  trial*'  is  a  re-examination  of 
an  issue  of  fact.  Hence  there  can  be  no 
new  trial  of  the  cause  in  the  superior  court 
on  appeal  from  Justice  court  unless  there 
has  been  a  trial  of  issues  of  fact  in  the  Jus- 
tice's court  Smith  v.  Clyne,  97  Pac  40,  42, 
15  Idaho,  254  (citing  Maxson  v.  Superior 
Court  of  Madera  County,  67  Pac.  379,  124 
Cal.  468;  Southern  Pac.  B.  Co.  v.  Superior 
Court  of  Kern  CoTinty,  59  Cal.  471;  People 
ex  rel.  Jones  v.  El  Dorado  County  Court,  10 
Cal.  19;  Funkensteln  v.  Elgutter,  11  Cal. 
328;  Rickey  v.  Superior  Court  of  Nevada 
County,  59  Cal.  661;  Myrick  v.  Superior 
Court,  8  Pac.  648,  68  Cal.  98). 

Civ.  Code  Prac.  §  340,  provides  that  a 
"new  trial*'  is  a  re-examination  in  the  same 
court  of  an  issue  of  fact  after  a  verdict  by 
a  Jury  or  a  decision  by  a  court  The  ques- 
tion of  granting  a  new  trial,  where  plaintiff 
was  ill,  and  neither  she  nor  her  counsel  ap- 
peared, and  the  action  was  dismissed,  is  not 
governed  by  Civ.  Code  Prac.  $  344,  providing 
for  a  "new  trial"  if  grounds  are  discovered 
after  the  term  at  which  the  decision  is  ren- 
dered, or  the  term  at  which  the  decision  is 
rendered,  or  by  section  240,  providing  for  a 
new  trial  after  a  verdict  or  a  decision  by  the 
court,  or  by  (Ejection  842,  providing  for  the 
time  for  making  the  application,  but  comes 
under  section  518,  subsec.  7,  authorizing  the 
granting  of  a  new  trial  for  unavoidable  cas- 
ualty or  misfortune  preventing  the  party 
from  appearing.  Ray  v.  Amett  (Ky.)  106 
S.  W.  828,  829. 

Under  Code  Civ.  Proc.  i  656,  defining  a 
"new  trial"  as  a  re-examination  of  an  issue 
of  fact  in  the  same  court  after  a  trial,  and 
section  657,  subd.  6,  authorizing  a  new  trial 
to  be  granted  for  insufficiency  of  evidence 
to  Justify  the  decision,  or  on  the  ground  that 
it  is  against  the  law,  an  objection  that  a 
Judgment  entered  was  not  the  correct  legal 
conclusion  from  the  facts  found,  which  sec- 
tions 663  and  663^  authorize  to  be  urged  in 
the  trial  court  on  motion  or  by  an  appeal 
from  the  Judgment,  cannot  be  reviewed  on 
appeal  from  an  order  denying  a  new  trial. 
Kaiser  v.  Dalto,  73  Pac.  828,  829,  140  Cal. 
167. 

Under  Comp.  Laws,  |  7503,  providing 
that  the  state  may  sue  out  a  writ  of  error 
from  a  Judgment  for  defendant  on  demurrer 
to  the  indictment,  from  an  order  arresting 
Judgment,  and  from  an  order  granting  "new 
trial,"  the  "new  trial"  refers  to  the  new 
trial  defined  in  section  5087  as  a  re-examina- 
tion  of  an  issue  of  fact  in  the  same  court 
after  a  trial  and  decision  by  Jury,  court,  or 
referees;  and  hence  the  state  cannot  bring 
error  upon  the  county  court's  mere  reversal 
of  a  conviction  had  before  a  Justice  of  the 
peace.  State  v.  Finstad,  93  N.  W.  640,  16 
S.  D.  422. 

B.  &  C.  Comp.  §  1485,  defines  a  "new  tri- 
al" as  a  re-examination  of  an  issue  of  fact 
in  the  same  court  after  a  trial  and  decision 
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or  verdict  by  a  court  or  Jnry.  Where  a 
judgment  of  conviction  is  reversed  on  the 
ground  of  error,  overruling  a  demurrer  to 
the  indictment,  a  new  trial  will  be  ordered, 
subject  to  the  discretion  of  the  trial  court  as 
to  resubmitting  the  cause  to  the  grand  jury. 
State  v.  Eddy,  82  Pac.  707,  46  Or.  625. 

The  term  "issue  of  fact'*  in  Rev.  Codes, 
§  6793,  defining  a  new  trial  as  a  re-examlna- 
tion  of  an  issue  of  fact'  after  a  trial,  when 
considered  in  connection  with  section  6723, 
refers  only  to  an  issue  arising  on  formal 
pleadings,  and  though,  under  section  7712, 
the  provisions  as  to  new  trials  apply  to  pro- 
bate proceedings,  a  motion  for  new  trial  in 
such  proceedings  does  not  lie  In  the  absence 
of  formal  pleadings  raising  an  Issue  of  fact. 
Where  two  ex  parte  applications  for  letters 
of  administration  are  heard  together  as  au- 
thorized by  Rev.  Codes,  §  7441,  and  no  Issue 
is  Joined  as  to  the  competency  of  either  of 
the  persons  seeking  to  act  as  administrator. 
a  motion  for  new  trial,  after  granting  one  of 
the  petitions  and  denying  the  other,  does  not 
lie.  In  re  AntonioU's  Estate,  111  Pac.  1033, 
1034,  42  Mont.  219. 

Under  Code  Civ.  Proc.  i  656,  defining  a 
"new  trlar'  as  a  re-examlnation  of  an  issue 
of  fact,  and  section  657,  providing  that  a 
verdict  or  other  decision  of  fact  may  be  re- 
viewed on  an  appeal  from  an  order  denying 
a  new  trial,  the  question  whether  the  judg- 
ment is  authorized  by  the  pleadings  cannot 
be  raised  or  reviewed  on  an  appeal  from  an 
order  denying  a  new  trial,  irrespective  of  the 
Issues  presented  by  the  pleadings,  and  not- 
withstanding the  findings  may  be  at  variance 
with  such  Issues.  Schroeder  v.  Mauzy,  118 
Pac.  459,  461,  16  Cal.  App.  443. 

Under  a  statutory  definition  that  a  **new 
tri^l"  is  the  re-examlnatlou  in  the  same  court 
of  an  Issue  of  fact,  after  a  verdict,  report 
of  a  referee,  or  decision  by  the  court,  a  mo- 
tion for  a  new  trial  is  not  proper  unless  an 
issue  of  fact  has  been  fully  determined  by  a 
Jury  verdict  or  its  equivalent,  and  there  can 
be  no  "new  trial"  on  issues  of  law,  as  such 
issues  can  be  investigated  on  appeal  without 
previous  re-ezaminatlon  by  the  trial  court. 
On  motion  for  a  new  trial,  only  those  errors 
of  law  which  vitiate  the  conclusions  of  fact 
need  be  called  to  the  trial  court's  attention, 
and,  if  the  facts  have  been  agreed  to  or  have 
been  eliminated  so  that  the  controversy  de- 
pends upon  a  question  of  law,  a  motion  for 
a  "new  trial"  Is  not  necessary.  Wagner  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  85  Pac.  299,  73 
Kan.  283. 

Rev.  St  1892,  f  6436,  provides  that  a 
new  trial  shall  be  granted  for  cause  only,  and 
when  it  is  granted  it  shall  take  place  In  same 
court  as  the  first  trial  was  had  and  shall 
be  conducted  in  accordance  with  the  pro- 
visions of  this  chapter  for  the  first  trial,  so 
far  as  the  same  are  applicable.  Held,  that 
the  words  "new  trial"  mean  the  rehearing 


of  the  case  from  the  beginning.  Dayton  A 
U.  R.  Co.  V.  Dayton  &  M.  Traction  Co.,  74 
N.  E.  195,  196,  72  Ohio  St.  429,  foUowing 
State  V.  Judges  of  Court  of  Common  Pleu 
of  Hamilton  County,  69  N.  E.  659,  69  Ohio 
St.  372. 

Under  B.  &  C.  Comp.  |  159,  proTldiDg 
that  the  findings  of  the  court  shall  be  deem- 
ed a  verdict,  and  may  be  set  aside  In  tbe 
same  manner  and  for  the  same  reasons,  and 
section  173,  defining  a  new  trial  as  a  re- 
examination of  an  issue  of  fact  after  a  trial 
and  decision,  and  section  174,  spedfying  tbe 
manner  in  which  a  verdict  or  other  decision 
may  be  set  aside  and  a  new  trial  granted, 
and  providing  that  a  new  trial  may  be  grant- 
ed "on  the  motion  of  the  party  aggrieved," 
tbe  court  cannot  on  its  own  motion  set  aside 
Its  filed  findings  after  the  filing  by  a  party  of 
a  motion  for  judgment;  the  court  not  hat- 
ing been  imposed  on  by  fraud  or  collusion  of 
the  parties  or  otherwise.  Scott  v.  Ford,  97 
Pac.  99,  101,  52  Or.  288. 

A  judgment  tor  one  of  the  defendants,  a 
corporation,  was  reversed  on  appeal  on  the 
ground  that  the  findings  were  not  Justifled 
by  the  evidence,  without  any  specific  direc- 
tions as  to  the  further  proceedings  in  tbe 
case.  After  remand  plaintiff,  having  recov- 
ered against  the  other  defendants,  moved 
for  judgment  against  the  corporation  defend- 
ant, which  the  court  granted,  the  order  recit- 
ing that  the  cause  came  on  to  be  heard  on 
plaintiff's  motion  for  judgment  against  de- 
fendant corporation  on  remittitur  from  the 
Court  of  Appeals,  and  it  appearing  to  tbe 
court  that  all  questions  of  fact  were  finally 
adjudicated  by  the  judgment  against  tbe  oth- 
er defendants,  and,  good  cause  being  shown 
therefor  without  objection,  it  was  ordered 
that  judgment  be  rendered  against  the  cor 
poration.  Held,  that  such  proceedings  did 
not  constitute  a  new  trial,  to  which  tbe  cor 
poration  defendant  was  entitled,  as  defined 
by  Code  Civ.  Proc.  S  666,  and  that  the  judg- 
ment was  therefore  erroneous.  Riley  t.  ^^ 
ma  Vista  Ranch  Co.,  89  Pac;  849,  850,  5 
Cal.  App.  25. 

Under  Code  Civ.  Proc  |  656,  defining  a 
new  trial  as  a  re-examination  of  an  issue  of 
fact  in  the  same  court,  where  the  case  was 
tried  on  an  agreed  statement  of  facts  which 
the  parties  stipulated  was  to  be  considered 
as  the  court's  findings  In  the  case,  a  motion 
for  new  trial  would  not  lie  on  the  ground 
that  the  decision  was  contrary  to  law.  ns 
that  point  could  only  be  raised  on  appeal. 
Quist  v.  Hill,  99  Pac.  204,  207,  154  Cal.  748. 

Code  Civ.  Proc.  §  1012,  provides  that  in 
a  case  specified  in  the  section  where  the 
parties  consent  to  a  reference,  and  a  new 
trial  of  the  action  tried  by  the  referee  des- 
ignated is  granted,  the  court  must  upon  ap- 
plication of  either  party  appoint  another 
referee.  Held,  that  where  the  court  re^]9cs 
to  confirm  the  referee's  report,  and  refers 


NEW  TKIAIi 


603 


NEW  WATER 


the  matter  to' be  again  heard  and  determined, 
it  in  effect  grants  a  new  trial  within  the 
meaning  of  the  section,  and  the  re-reference 
shonld  be  to  a  new  referee.  White  v.  White* 
122  N.  Y.  Snpp.  885,  886,  138  App.  Div.  272. 

As  defined  by  Ck)de  Civ.  Proc.  f  265 
(Gen.  St.  1905,  i  5160),  a  "trial"  is  a  judicial 
examination  of  the  issues,  whether  of  law 
or  fact,  in  an  action;  and  a  "new  trial" 
(Code  Civ.  Proc.  §  306  [Gen.  St.  1905,  §  5202]) 
is  a  re-examination  in  the  same  court  of  an 
issue  of  fact  after  a  verdict  by  a  Jury,  re- 
port of  a  referee,  or  a  decision  of  a  court 
The  same  section  provides  that  the  former 
verdict,  report,  or  decision  shall  be  vacated, 
aud  a  new  trial  granted  on  the  application 
of  the  party  aggrieved  (which  sectioi)  309 
[section  5205]  provides  must  be  by  motion 
on  written  grounds)  for  certain  causes  spec- 
ified affecting  materially  the  substantial 
rights  of  such  party.  Some  of  the  causes 
specified  are  any  order  of  the  court  by 
which  the  party  is  prevented  from  having  a 
fair  trial;  that  the  decision  is  not  sustained 
by  suflSdent  evidence,  or  is  contrary  to  law ; 
error  of  law  occurring  at  the  trial  and  ex- 
cepted to  at  the  time.  Code  Civ.  Proc.  §  306 
(Gen.  St  1905,  S  5202).  Strictly  construed, 
tlien,  as  defined  by  the  Code,  a  "trial"  in- 
volves the  Judicial  examination  of  all  the 
issues  of  law  and  fact  in  an  action,  while 
a  "new  trial"  involves  only  the  re-examina- 
tion of  an  issue  of  fact.  That  this  strict 
construction  is  not  applicable  to  new  trials 
of  ordinary  actions  in  which  the  law  ap- 
plicable varies  to  the  varying  facts  pleaded 
or  proven  is  apparent,  when  we  consider  the 
grounds  for  which  new  trial  "shall  be  grant- 
ed** as  prescribed,  some  of  which  Involve 
only  a  question  of  law.  These  must  be  re- 
examined both  on  the  hearing  of  the  motion 
for  the  new  trial  and  upon  the  new  trial, 
if  granted.  Issues  of  law  are  not  ordinarily 
framed  in  an  action  by  the  petition  and  an- 
swer or  by  the  answer  and  reply  In  the 
sense  that  a  proposition  of  law  is  asserted 
in  one  pleading  and  denied  in  another;  but 
such  issues  may  arise  in  many  ways  at 
almost  every  stage  of  the  action,  and  are 
sometimes  determinative  of  the  action  and 
sometimes  not.  Sometimes  they  arise  in  the 
course  of  the  trial,  and  sometimes  before 
the  trial  is  commenced.  It  goes  without 
saying  that  there  can  be  no  new  trial  until 
there  has  been  a  trial;  and,  by  a  fair  con- 
struction of  the  Code,  it  must  be  such  a 
trial  as  results  or  should  result  in  a  verdict, 
a  report  of  a  referee,  or  a  decision  by  the 
court  which  involves  and  determines  the 
facts  in  issue.  Otherwise  there  could  be  no 
new  trial  "of  the  issue  of  fact"  It  follows 
therefore  that  whenever  a  trial  has  been  had 
upon  issues  of  fact,  which  trial  results  in  a 
verdict,  report  of  a  referee,  or  a  decision 
which  determines  such  facts,  either  party 
who  feels  himself  aggrieved  may   file  his 


motion  f6r  a  new  trial  on  the  grounds  and 
within  the  time  prescribedt  and,  until  such 
motion  is  disposed  of,  the  action  is  still 
pending,  and  the  statutory  time  for  pre- 
paring a  case-made  for  an  appeal  does  not 
begin  to  run.  Darling  v.  Atchison,  T.  ft  S. 
F.  By.  Ck).,  93  Pac.  612,  618,  76  Kan.  883. 

Default  Judsiaeat 

An  order  vacating  a  default  decree  of 
divorce  and  allowing  defendant  to  answer 
in  accordance  with  L.  O.  L.  {  59,  is  not  an 
appealable  order  within  section  548,  provid- 
ing that  appeals  will  lie  from  final  Judg- 
ment and  decrees,  in  effect  determining  the 
action  and  orders  setting  aside  the  Judgment 
and  granting  a  new  trial,  for  the  order  is  not 
a  final  one  determining  the  suit,  and  neither 
is  it  an  order  granting  a  new  trial  which 
is  defined  by  section  173  as  a  re-examination 
of  an  issue  of  fact  in  the  same  court  after 
Judgment  for  this  order  only  vacates  a  de- 
fault, and  there  has  been  no  trial  which  is 
defined  by  section  113  as  the  Judicial  exam- 
ination of  the  issues  between  the  parties. 
Taylor  v.  Taylor,  121  Pac.  431,  432,  61  Or. 
257. 

Degrae  ef  oflmse 

A  •'new  trial"  is  defined  by  St.  1893,  art 
14,  c.  68,  as  a  re-examination  of  the  issue 
in  the  same  court  before  another  Jury  after 
verdict  has  been  given,  and  the  granting 
of  a  new  trial  places  the  parties  in  the 
same  position  as  if  no  trial  had  been  had, 
and  therefore  one  who  has  been  convicted 
of  manslaughter  under  an  indictment  charg- 
ing murder  may,  on  being  granted  a  new 
trial,  be  tried  for  murder.  Turner  v.  Ter- 
ritory, 82  Pac.  650.  651,  15  Okl.  557. 

Under  Const  art  1,  §  1,  par.  8  (Civ. 
Code  1895,  |  6705),  providing  that  no  person 
shall  be  twice  put  in  Jeopardy  for  the  same 
offense,  save  on  his  own  motion  for  a  new 
trial,  a  person  Indicted  for  murder  and 
convicted  of  manslaughter  obtaining  a  new 
trial  may  be  again  tried  for  murder,  and 
cannot  successfully  interpose  a  plea  of 
former  acquittal  of  murder.  Brantley  v. 
State,  64  S.  E.  676,  678,  132  Ga.  573,  22  L.  K. 
A.  (N.  S.)  959,  131  Am.  St  Rep.  218,  16  Ann. 
Cas.  1203. 

Direeted  Terdiot 

Under  Code,  §  3755,  defining  a  "new 
trial"  as  a  re-examination  in  the  same  court 
of  an  issue  after  a  "verdict  of  a  Jury,"  or 
a  decision  of  the  court,  the  court  may  grant 
a  new  trial  after  a  directed  verdict  for 
error  in  directing  the  verdict  Bottineau 
Land  ft  Loan  Co.  v.  Hintze»  125  N.  W.  842, 
843,  150  Iowa,  646. 

NEW  WATER 

Benefits  of  an  irrigation  system  were 
classified  under  two  heads;  one  of  "old  wa- 
ter," and  the  other  of  *'new  water."  The 
term  "old  water"  referred  to  existing  water 
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lights  at  the  time  of  the  purchase  of  the  ca- 
nal, and  •^ew  water^  referred  to  rights  yet 
to  be  acquired  by  the  enlargement  of  the  ca- 
nal. No  benefits  under  the  head  of  "old 
water"  were  apportioned  to  plalntlflTs  land, 
and  the  canal  had  not  been  enlarged  so  as 
to  acquire  any  "new  water."  Held,  that  un- 
til such  enlargement  occurred,  or  It  was 
made  to  appear  that  the  canal  company  had 
sufficient  water  to  supply  plaintiff's  demand 
without  Interfering  with  prior  users,  he  could 
not  acquire  a  perpetual  water  right  by  the 
temporary  use  of  water  from  the  canal  when 
prior  users  were  not  demanding  their  full 
rights.  Gerber  v.  Nampa  &  Meridian  Irr. 
Dlst,  100  Pac.  80,  87,  16  Idaho,  1. 

NEWIiY  DISCOVERED  EVIDENCE 

''Newly  discovered  evidence"  Is  evidence 
In  existence  at  the  time  of  the  trial  but 
which  could  not  by  reasonable  diligence  have 
been  procured.  Cassidy  v.  Johnson,  84  N. 
E.  885,  887,  41  Ind.  App.  696. 

Evidence  is  not  newly  discovered  which 
at  the  time  of  the  trial  is  known  to  the  plain- 
tiff In  interest,  who  had  taken  upon  herself 
the  prosecution  of  the  case,  and  which  any 
Inquiry  of  her  would  have  made  known  to 
the  nominal  plaintiff.  Emmet  v.  Perry,  60 
Ati.  872,  873,  100  Me.  139. 

Where,  on  the  Issue  of  payment,  plain- 
tiff testified  that  receipts  offered  in  evidence 
were  forgeries,  he  was  not  entitled  to  a 
new  trial  on  the  affidavit  of  a  handwriting 
expert  that  the  signatures  to  the  receipts 
were  forgeries,  since  the  proffered  testimony 
was  not  "newly  discovered  evidence"  but 
was  merely  newly  made  evidence  which  could 
easily  have  been  produced  on  the  original 
trial.  Helntze  ▼.  Graham,  116  N.  Y.  Supp. 
548,  550. 

Under  Bums'  Ann.  St.  1901,  §  568,  subd. 
7,  providing  that  a  new  trial  may  be  granted 
for  newly  discovered  material  evidence  which 
could  not  with  reasonable  diligence  have 
been  produced  at  the  trial,  where  evidence 
was  discovered  by  a  party  some  time  before 
the  court  made  Its  finding,  but  no  attempt 
was  made  to  have  the  court  consider  the 
evidence  before  the  finding  was  announced, 
it  was  not  "newly  discovered  evidence"  so  as 
to  constitute  a  ground  for  a  new  trial.  Burk 
V.  Matthews  Glass  Ck>.,  81  N.  E.  88,  89,  40 
Ind.  App.  81. 

By  "newly  discovered  evidence"  warrant- 
ing a  new  trial  Is  meant  testimony  that 
comes  to  a  party's  knowledge  after  trial,  and 
hence,  where  during  the  trial  defendant  ob- 
tained knowledge  of  the  Importance  of  an 
absent  witness  and  did  not  ask  leave  to 
withdraw  its  annonncement  of  ready  for 
trial,  and  ask  a  continuance  to  secure  his  at- 
tendance, but  proceeded  with  the  trial,  It 
could  not  claim  a  new  trial  on  the  ground 
of    newly    discovered    evidence.     El    Paso 


Southwestern  R.  CJo.  v.  Barrett,  101  8.  W. 
1025,  1029,  46  Tex.  Giy.  App.  14. 

NEWS 

NEWS  AGENT 

As  passenger,  see  Passenger. 

NEWBBOT 

As  passenger,  see  Passenger. 


See  Dally  Newspaper;    Some  Newspft- 

per;  Weekly  Newspaper. 
Publication  of  newspaper,  aee  Pnblica- 

tion. 
See,  also.  General  Circulation. 

A  "newspaper,"  in  the  popular  sense,  is  a 
publication  Issued  at  regular  stated  intervals, 
containing,  among  other  things,  the  current 
news,  or  the  news  of  the  day.  Times  Print- 
ing Co.  V.  Star  Pub.  Co.,  99  Pac.  1040,  1041, 
51  Wash.  667,  16  Ann.  Cas.  414. 

A  "newspaper"  is  defined  as  a  publica- 
tion issued  at  regular  stated  intervals,  con- 
taining, among  other  things,  the  current 
news  or  news  of  the  day.  A  publication 
printed  dally,  except  Sundays,  and  legal  hol- 
idays, and  devoted  to  the  dissemination  of 
news  on  a  great  variety  of  topics  of  Interest 
to  the  general  reader,  but  giving  special 
prominence  to  legal  news,  indudiug  the  pro- 
ceedings in  the  Supreme  Court  of  the  state 
and  of  the  local  courts  sitting  In  the  state,  is 
a  newspaper.  Puget  Sound  Pub.  Co.  v.  Times 
Printing  Co.,  74  Pac.  802,  804.  33  Wash.  551 
(citing  21  Am.  &  Eng.  Enc.  Law  [2d  Ed]  p. 
533). 

A  weekly  publication,  printed  and  circu- 
lated in  a  city,  containing  the  current  nevs 
and  matters  of  general  interest,  as  well  as 
the  local  happenings,  la  a  *^ew8pap^,"  with- 
in the  meaning  of  the  statute  requiring  the 
publication  of  city  ordinances,  although  Its 
circulation  may  be  very  limited.  Kaoaas 
City  V.  Overton,  75  Pac.  549,  560,  68  Kaa. 
560. 

A  paper  regularly  published  in  a  certain 
city  for  20  years,  and  in  general  drculatioo, 
having  among  its  subscribers,  bankers,  real 
estate  agents,  rental  agents,  architects,  bond- 
ing companies,  public  and  private  C(Mltra^ 
tors,  public  service  corporations,  and  atto^ 
neys,  and  containing  a  large  and  varied  ad- 
vertising list  covering  many  lines  of  hosi- 
ness,  and  publishing  news  concerning  dty 
ordinances,  resolutions  of  the  dty  coundi. 
building  improvements,  transfers  of  real  and 
personal  property,  building  permits,  court 
proceedings,  and  probate  matters,  pablic 
sales,  together  with  brief  items  of  local  and 
foreign  news  of  general  interest  and  miscel- 
laneous items  of  Interest  to  the  general 
reading  public  on  political,  social,  moral,  re- 
ligious and  other  subjects,  is  a  newspap^'. 
MerriU  v.  Oonroy,  109  N.  W.  176,  77  Neb. 
228. 
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A.  "newspaper/*  in  the  popular  accepta- 
tion of  the  word,  is  a  pabllcation  issued  at 
stated  intervals,  containing,  among  other 
things,  the  current  news  (citing  21  Am.  & 
Eng.  Encyc.  of  Law,  p.  533).  A  4-page,  6- 
column,  publication  containing  local  and 
general  news  and  correspondence,  and  also 
legal,  professional,  and  business  advertising, 
and  apparently  intended  for  general  circu- 
lation, and  entered  in  the  United  States  malla 
aa  second-class  matter,  was  a  '"newspaper," 
where  the  evidence  showed  that  it  had  been 
published  for  ten  years,  and  had  a  circula- 
tion in  four  counties  of  the  state  and  in  a 
majority  of  the  states  of  the  Union.  The 
general  drculation  of  a  newspaper  Is  neces- 
sarily comparative.  No  fixed  number  of  sab- 
acrtbers  Is  required  to  constitute  general  dr- 
culation. A  newspaper's  circulation  does  not 
necessarily  mean  that  it  is  read  by  all  of  the 
people  of  the  county  or  township.  Rath  ▼. 
Rntb,  79  N.  B.  523,  624,  39  Ind.  App.  290 
(citing  Lynn  v.  Allen,  44  N.  B.  646,  145  Ind. 
684,  33  L.  R.  A.  779,  57  Am.  St  Rep.  223). 

''Finance  and  Commerce,"  a  daily  paper 
pnbll^ed  in  Minneapolis,  is  a  newspaper 
qualified  as  a  medium  of  ofiQcial  and  legal 
publications,  under  R.  L.  1905,  S  5515.  Olson 
T.  Bibb  Co.,  135  N.  W.  385,  117  Minn.  214, 
Ann.  Cas.  1913D,  877. 

Under  Code,  i  3535,  providing  that  pub- 
lication of  an  original  notice  required  for 
conuuendng  an  action  must  be  in  some 
"newspaper"  printed  in  the  county  where 
the  petition  is  filed,  publication  in  a  daily 
paper  published  regularly  in  the  city  where 
suit  is  brought  for  four  years,  with  an  actual 
paid  subscription  of  more  than  200  copies 
per  day,  not  made  up  of  subscribers  of  one 
class,  containing  advertising  covering  many 
lines  of  business,  publishing  the  latest  news, 
and  reporting  items  of  local  and  foreign 
news  and  others  of  interest,  including  trans- 
fers of  property,  and  all  news  relating  to 
court  proceedings,  and  that  has  for  more 
than  three  years  been  admitted  to  the  mails 
under  rules  governing  admission  of  all  other 
newspapers,  and  is  the  ofllcial  paper  of  the 
district  court  of  the  county,  Is  sufficient,  as 
Buch  paper  is  a  "newspaper."  Brice  v. 
Graves,  121  N.  W.  504,  505,  142  Iowa,  722. 

Under  St.  1888,  c.  390,  {  35,  requiring 
tax  sale  advertisements  to  be  published  in 
"a"  newspaper,  and  under  secti(m  43,  requir- 
ing tax  deeds  to  state  '*the  newspaper"  in 
v/hich  the  advertisement  was  published,  a 
tax  sale  based  on  cost  of  advertising  in  two 
newspapers  Is  void,  the  word  "newspapers" 
In  St.  1889,  c.  334,  f  3,  authorizing  a  charge 
for  advertising  in  "newspapers,"  meaning 
copies  of  the  newspaper  in  which  the  adver- 
tisement was  published.  Shurtleff  v.  Pot- 
ter, 92  N.  B.  331,  206  Mass.  286. 

Printers'  affidavits  as  to  the  publication 
of  notices  of  tax  sales  declaring  that  the  pa- 


per had  been  published  in  the  county  for  the 
legal  period,  one  stating  its  publication  for  a 
period  of  more  than  three  years,  and  the  oth- 
er for  more  than  two  years,  sufficiently 
showed  that  the  newspaper  was  a  legal  news- 
paper within  the  description  spedfi'ed  by  St 
1818,  I  1130.  Bouchier  v.  Hammer,  123  N. 
W.  132,  134,  135,  140  Wis,  648. 

As  paper  la  EwgHsb 

Where  a  notice  is  required  to  be  pabllsh- 
ed  by  printing  in  a  newspaper,  the  notice 
must  be  published  In  English  in  a  newspaper 
printed  In  English.  A  publication  in  Eng- 
lish of  a  notice  in  a  French  newspaper  is 
insufficient  Connors  v.  City  of  Lowell,  95 
N.  E.  412,  415,  209  Mass.  Ill,  Ann.  Cas. 
1912B,  627. 

^  Considering  the  object  designed  and  the 
practical  means  of  accomplishing  the  object, 
the  manifest  legislative  intent  in  the  re- 
quirement of  section  788  of  the  General  Stat- 
utes of  1906  that  the  notice  "shall  be  pub- 
lished in  the  several  newspapers  printed  in 
the  county*'  was  to  include  only  such  "news 
papers'*  as  are  devoted  to  the  publication  of 
current  news  in  general  and  are  circulated 
among  all  classes  of  the  people,  and  not  to 
include  publications  designed  chiefly  or  whol- 
ly for  the  purposes  of  only  a  portion  of  the 
entire  public.  The  English  language  is  the 
means  recognised  by  our  law  for  communi- 
cation and  information;  and,  while  a  paper 
printed  in  a  foreign  language  may  be  a 
"newspaper,"  it  may  not  be  within  the  pur- 
view of  a  statute  requiring  the  publication  of 
legal  notices  designed  for  the  information  of 
all  the  people,  where  the  statute  contains 
nothing  to  indicate  an  intention  to  include 
such  publication.  Tylee  v.  Hyde,  52  South. 
968,  969,  60  Fla.  389. 

NEWSFAPEB  OF  OEHXRAI.  GIBOVIiA- 
TlOlf 

PoL  Code,  §  4459,  defines  "newspaper  of 
general  circulation'*  as  a  newspaper  publish- 
ed  for  the  dissemination  of  local  or  telegraph- 
ic news  and  intelligence  of  a  general  charac- 
ter, having  a  bona  fide  subscription  list  of 
paying  subscribers,  and  which  shall  have 
been  established,  printed,  and  published,  in 
the  state,  county,  city,  city  and  county,  or 
town,  where  such  publication,  notice  of  pub- 
lication, or  official  advertising  is  given  or 
made,  for  at  least  one  year.  A  newspaper  de- 
voted to  the  interests,  or  published  for  the 
entertainment,  of  a  particular  class,  profes- 
sion, trade,  calling,  race,  or  denomination,  or 
any  number  thereof,  is  not  a  newspaper  of 
general  circulation.  In  re  Malone,  74  Pac. 
991,  992,  141  Cal.  331. 

Evidence  held  to  show  that  a  certain 
newspaper  was  a  "new8pai)er  of  the  county 
having  general  circulation  therein"  within 
Wilson's  Rev.  &  Ann.  St  1903,  §  4006,  so  that 
a  certificate  of  partnership  required  to  be 
published  by  Wilson's  Rev.  &  Ann.  St  1903, 
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$  8901,  was  properly  published  therein.    Hes- 
ler  V.  Coldrcm,  116  Pae.  787,  29  OkL  216. 

A  dally  noon  publication  was  an  8-page 
paper,  18  by  23  Inches  In  size,  with  8  columns 
to  the  page,  and  contained  telegraphic,  sport- 
i^gf  political,  and  theatrical  news  and  adver- 
tisements with  an  editorial  column.  The  com- 
pany also  published  an  evening  paper  by 
another  name,  and  the  noon  publication  in 
question  had  formerly  been  known  as  the 
noon  edition  of  the  evening  paper,  and  was 
principally  devoted  to  q[>orting  news.  The 
publishers  of  the  noon  paper  bid  for  the  city 
printing  to  be  published  therein.  The  paper 
at  that  time  had  no  regular  subscription  list, 
but  about  1,000  copies  were  sold  daily  by 
newsboys.  Subsequently  the  paper  had  a 
subscription  list  of  360  and  an  average  dally 
circulation  of  1,083.  Held,  that  the  paper, 
at  the  time  the  bid  was  submitted,  was  a 
"newspaper"  within  Seattle  City  Charter, 
art.  4,  §  31,  requiring  that  the  city  official 
newspaper  be  a  dally  newspaper  of  general 
circulation,  etc.,  though  it  sometimes  contain- 
ed news  published  the  day  before  in  the  eve- 
ning paper.  Times  Printing  Co.  v.  Star  Pub. 
Co.,  99  Pac.  1040,  1041,  51  Wash.  667,  16  Ann. 
Cas.  414. 

Under  Pol.  Code^  i  4460,  defining  a 
"newspaper  of  general  circulation"  as  one 
which  shall  have  been  established,  printed, 
and  published  at  regular  intervals  for  at 
least  one  year  preceding  the  date  of  publica- 
tion, where  a  newspaper  had  been  published 
weekly  for  part  of  a  year,  and  daily  for 
the  balance  of  the  year  preceding  the  filing 
of  a  petition  to  have  it  declared  a  newspaper 
of  general  circulation,  it  was  published  at 
"regular  intervals'*  for  one  year  vrithin  the 
statute,  which  does  not  require  the  interval 
between  the  dates  of  publication  to  be  equal 
from  beginning  to  end,  but  only  to  be  regular 
and  not  spasmodic  or  occasional.  In  re 
Tribune  Pub.  Co.,  108  Pac.  667,  12  CaL  App. 
754. 

NEWSPAPER   OF   OPPOSITE  POLITI- 
CAL FAITH 

Under  Laws  1903,  p.  435,  c.  182,  S  1, 
subsec.  29,  amending  Laws  1898,  p.  371,  c.  182 
(Second-Class  Cities  Law),  providing  for  the 
designation  by  the  common  council  of  two 
daily  newspapers  having  the  largest  circula- 
tion and  of  opposite  political  faith  as  official 
newspapers  of  the  dty,  a  newspaper  which 
supports  no  party,  and  advocates  the  princi- 
ples or  candidates  of  no  party,  but  which  is 
the  personal  organ  of  its  publishers  and  pro- 
prietors, at  times  supporting  the  candidates 
and  principles  of  either  the  Republican  or 
Democratic  parties,  as  its  officials  may  de- 
termine, is  not  a  "paper  of  opposite  political 
faith"  to  any  regular  party  paper.  People 
ex  rel.  Troy  Press  Co.  v.  Common  Coundl 
of  City  of  Troy,  99  N.  Y.  Supp.  1046,  1047, 
114  App.  Div.  354. 


NEXT 

As  nearest 

There  is  a  shade  of  difference  betweeu 
the  words  '.'next"  and  "nearest"  The  word 
"next"  in  a  certificate  of  membership  of  a 
mutual  benefit  society,  providing  for  pay- 
ment of  a  benefit  on  the  death  of  a  member 
to  the  beneficiary  named,  who  under  the  by- 
laws must  be  either  the  wife,  children,  adopt- 
ed children,  parents,  etc.,  and,  if  the  member 
outlived  the  beneficiary  named  and  died  with- 
out naming  another  beneficiary,  the  benefit 
was  to  go  to  the  member's  "next"  liviiig 
relation  In  the  order  named.  Is  used  as  a  syn- 
onym of  "nearest"  and  refers  to  the  member 
and  not  to  the  beneficiary.  Therefore  where 
a  member  named  his  wife  as  beneficiary  and 
she  died  and  he  married  again,  leaving  a 
second  wife  without  having  <dianged  the  bene- 
ficiary, the  second  wife  and  not  his  children 
took  the  benefit.  Speegle  v.  Sovereign  Gamp 
of  Woodman  of  the  World,  58  S.  £L  435,  436. 
77  S.  0.  517. 

Gen.  St  1902,  |  788,  provides  that,  whei 
a  final  judgment  is  rendered  in  any  cause  in 
which  a  party  may  be  entitled  to  a  writ  of 
error  to  the  Supreme  Court,  he  may  appeal 
from  such  Judgment  to  the  next  term  of  court 
which  would  have  cognizance  of  the  writ  of 
error.  Accused  was  convicted  on  November 
11,  1911,  and  the  next  term  of  the  Supreme 
Court  was  January  16th.  Section  563  pro- 
vides that  the  writ  of  error,  which  is  an  in- 
dependent action  begun  by  the  filing  of  a 
complaint  in  the  Supreme  Court,  and  the  so- 
Ing  out  of  the  writ  as  civil  process  must  be 
returned  at  least  30  days  before  the  sittinf 
of  the  court  Held  that,  as  the  word  "nextf 
means  nearest  in  order  and  immediately  fol- 
lowing, the  writ  of  order  in  this  case  was 
returnable  to  a  term  beginning  January  16th, 
and  an  appeal  cannot  be  filed  to  a  later  term. 
State  V.  Caplan,  84  Atl.  280,  283,  85  Conn. 
618. 

As  referring  to  same  montk 

The  word  **next,"  in  a  writ  of  venire  Is- 
sued June  12,  1908,  commanding  the  sheriff 
to  serve  the  writ  upon  the  Jury  commission- 
ers, and  requiring  them  to  summon  the  ju- 
rors to  appear  before  the  common  pleas  court 
held  on  the  22d  of  June  next  at  10  o'clock 
etc.,  meant  the  next  22d  day  of  June  in  that 
year,  especially  in  view  of  the  fact  that  the 
next  term  of  the  court  after  June  12th  was 
June  22d.  State  v.  Washington,  64  8.  EL  388. 
387,  82  8.  C.  341.  (citing  6  Words  tnd 
Phrases,  p.  4795). 


KEXT  CAUSE 

As    proximate    causey 
Cause. 


see    Proximate 


m:XT  ELEGTION 

Const  art.  10,  i  5,  providing  that  in  caM 
of  vacancy  in  the  Supreme  Court  the  oflks 
may  be  filled  by  the  grand  committee  until 
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the  next  annual  election,  refers  to  the  next 
annual  election  of  public  officers.  In  re  Opln* 
ion  of  Judges,  51  Atl.  221,  222,  28  R.  I.  636. 

The  words  *'next  election/'  as  used  in 
P.  L.  1901,  p.  333,  §  18,  providing  that  ac^ 
ceptance  or  rejection  of  the  act  should  be 
sabmltted  to  a  popular  vote  at  the  "next 
election"  whether  general,  municipal,  or  spe- 
cial, etc.,  did  not  refer  to  the  '*next  election" 
held  after  the  passage  of  the  act  Had  such 
been  the  intention  of  the  Legislature,  it  was 
comparatively  easy  to  specify  a  date  for  a 
special  election,  or  to  designate  a  general 
election.  Therefore,  in  support  of  the  consti- 
tntlonality  of  the  act,  it  Is  fair  to  take  the 
words  "next  election"  as  applying  to  the 
first  general  election  that  shall  be  held  in  any 
county,  not  at  the  time  possessing  the  dis- 
tinctive features,  after  it  shall  thereafter 
acquire  those  features.  Albright  v.  Sussex 
Connty  Lake  &  Park  Commission,  53  Atl.  612, 
616,  68  N.  J.  Law,  523. 

H£XT  EVENTUAIi  ESTATE 

See  Eventual  Estate. 


As  party,  see  Party. 
Guardian   ad   litem    distinguished,    see 
Guardian  Ad  Litem. 

"A  'next  friend'  is  one  who,  though  not 
regularly  appointed,  represents  in  a  suit  a 
party  thereto  who  Is  not  sui  Juris.**  Jack- 
son V.  Counts,  54  S.  B.  870,  871,  106  Va.  7. 

The  office  of  next  friend  is  to  represent  a 
person  under  disability  in  the  litigation,  be- 
ing authorized  to  appear  only  when  there  is 
no  l^al  and  statutory  representative  dis- 
charging that  duty.  IJpton*s  Committee  v. 
Bush,  121  S.  W.  1005,  1008,  135  Ky.  102. 

The  guardian  and  next  friend,  in  con- 
ducting a  dvil  action,  are  a  "species  of  at* 
tomey,  whose  duty  it  is  to  bring  the  rights 
of  the  infant  to  the  notice  of  the  court,*'  and 
the  authority  of  each  is  limited  to  the  pro- 
ceeding in  which  he  is  appointed.  Williams 
V.  Cleaveland,  56  Atl.  850,  853,  76  Conn.  426. 

Bev.  St.  1886,  art  3498u»  provides  that 
any  minor  having  a  sufficient  cause  of  action 
and  who  has  no  legal  guardian  can  bring  suit 
in  any  of  the  courts  by  '*next  friend,"  and 
BQch  next  friend  shall  have  the  same  rights 
concerning  such  suit  as  if  he  were  guardian, 
etc.  The  "next  friend"  is  merely  a  trustee 
who  voluntarily  assumes  the  task  of  repre- 
senting the  minor  in  the  litigation  and  in  the 
suit  stands  as  the  representative  of  the  mi- 
nor. Biggins  V.  Gulf,  C.  &  S.  F.  R.  Co.  (Tex.) 
110  S.  W.  561,  563. 

The  relation  of  "proche  in  ami"  to  the 
action  is  that  of  an  officer  of  the  court  spe- 
cially appointed  to  enforce  and  preserve  the 
lights  of  the  infant  in  whose  behalf  he  acts. 
He  may  employ  an  attorney,  carry  the  suit 
on  to  judgment,  and  may,  if  there  is  no  regu- 
larly constituted  guardian  of  the  infant,  re- 


ceive the  money  recovered  of  the  defendant, 
and  thereupon  may  enter  a  valid  satisfao- 
tion  of  the  judgment  State  ex  rel.  Lane  v. 
Ballinger,  82  Pac.  1018,  1020,  41  Wash.  23, 
3  L.  B.  A.  (N.  S.)  72. 

If  EXT  GEKERAIi  ASSEMBLY 

Act  Oct  14,  1879  (Laws  1878-79,  p.  125), 
authorizing  the  Governor  to  suspend  a  rail- 
road commissioner,  and  providing  that  the 
Governor  shall  report  the  fact  of  suspen- 
sion and  the  reason  therefor  to  the  ''next" 
General  Assembly,  means  the  General  As- 
sembly nearest  in  point  of  time,  and,  if  the 
General  Assembly  is  in  session  when  the  sus- 
pension is  made  by  the  Governor,  it  is  his 
duty  to  make  his  report  to  that  General  As- 
sembly. Gray  v.  McLendon,  67  3.  £2.  859, 
873,  184  Ga.  224. 

mBXT  OEMERAIi  EI.ECTIOV 

The  phrase  ''next  general  eleetlon,'*  as 
used  in  Wilson's  Rev.  &  Ann.  St  1903,  i 
3760,  which  provides  that  a  person  appointed 
to  flu  a  vacancy  shall  serve  until  the  next 
general  election,  means  the  next  regular  elec^ 
tion  at  which  that  particular  class  of  officers 
is  to  be  chosen.  Wainwright  v.  Fore,  97 
Pac  831,  833,  22  Okl.  387. 

The  term  "next  general  election,"  as  used 
in  Laws  1905,  p.  18,  S  10,  providing  that  all 
officers  appointed  by  the  act  should  hold 
their  respective  offices  until  after  the  "next 
general  election,*'  so  far  as  the  office  of  cleark 
of  the  district  court  is  concerned,  means 
the  "next  general  electton"  held  to  fill  that 
office  in  the  judicial  district  and  a  per- 
son holding  such  office  is  not  ousted  by  the 
election  of  a  successor  at  a  general  election 
called  by  the  Governor  for  the  election  of 
other  officers  than  clerk  of  the  district  court 
State  ex  rel.  Livesay  v.  Smith,  90  Pac.  750, 
751,  35  Mont.  523,  10  Ann.  Cas.  U38w 

HEXT  HIGHEST  BIDDER 

The  phrase  "next  highest  bidder,"  as 
used  in  Act  Cal.  March  11,  1901,  relating  to 
the  granting  of  a  street  railway  franchise  by 
a  municipality  to  the  next  highest  bidder 
on  the  failure  of  a  successful  bidder  to  make 
the  requisite  deposit  within  a  specified  time, 
refers  to  bids  already  made,  and  not  to  a 
bid  or  bids  to  be  made.  It  expresses  the  re- 
lation between  bids  in  existence — ^those  al- 
ready made  and  pendiiig  before  the  council. 
It  is  only  in  comparison  with  the  next  high- 
est of  those  that  the  words  have  significa- 
tion. Pacific  Electric  R.  Co.  v.  Los  Angeles, 
24  Sup.  Ct  586,  589,  194  U.  S.  112,  48  L.  Ed. 
896. 

NEXT   MUNICIPAL  ELECTION 

The  words  "next  municipal  election,"  as 
used  in  an  act  concerning  the  government  of 
cities,  and  requiring  that  the  act  be  submit- 
ted to  the  voters  at  the  municipal  election 
after  its  approval,  means  the  next  election 
after  the  municipality  comes  into  the  class 
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affected  by  the  legislation.  Seymour  v.  City 
of  Orange,  65  Atl.  1033,  1034,  74  N.  J.  Law, 
549  (citing  Ross  v.  Board  of  Chosen  Free- 
holders of  Essex  County,  55  Atl.  310,  69  N.  J. 
Law,  291 ;  Fagan  v.  Payen,  59  Atl.  568,  75  N. 
J.  Law,  851). 

The  phrase  "next  municipal  or  charter 
election,"  in  P.  L.  1894,  relative  to  cities  of 
the  first  class  and  providing  that  members  of 
certain  municipal  bodies  shall  be  elected  at 
the  "next  municipal  or  charter  election," 
would  as  to  existing  cities  be  the  first  elec- 
tion after  the  passage  of  the  act  and  as  to 
any  future  cities  the  first  election  held  in 
the  same.  Fagan  ▼.  Payen,  59  AtL  568,  569, 
75  N.  J.  Law,  85L 

mSXT  OF  KIN 

"The  term  'next  of  kin'  Is  used  to  signify 
the  relatives  of  a  person,  sometimes  in  the 
sense  of  nearest  blood  relatives  and  at  other 
times  in  the  sense  of  relatives  entitled  to 
take  under  the  statute  of  distribution."  Gra- 
ham V.  Whitridge,  57  Atl.  609,  617,  68  AU.  36, 
99  Md.  248,  66  L.  R.  A.  408. 

The  words  "next  of  kin,"  as  used  In 
Code  Civ.  Proc.  f  2643,  relating  to  letters  of 
administration  with  will  annexed,  where 
there  is  no  executor  qualified  to  act,  and  pro- 
viding in  subdivision  3  that  where  title  re- 
siduary, principal,  or  specified  legatee,  or  the 
j^iardian  of  a  minor,  entitled  to  letters,  ^- 
ther  do  not  exist  or  will  not  accept  adminis- 
tration, letters  shall  issue  to  one  or  more  of 
the  next  of  kin,  must  be  limited  to  such  of 
the  next  of  kin  as  are  entitled  to  share  in  the 
unbequeathed  assets  of  the  estate,  and  who 
are  therefore  persons  interested  therein ;  and 
a  person  having  no  such  right  is  to  be  ex- 
cluded. In  re  Gtoggin's  Estate,  88  N.  Y.  Supp. 
557,  559,  43  Misc.  Rep.  233. 

In  Rev.  St.  c.  70,  i  2,  giving  a  right  of 
recovery  for  wrongful  death  to  the  wife  and 
"next  of  kin,"  the  quoted  words  mean  those 
standing  in  that  relation  in  a  technical  sense. 
Dukeman  v.  Cleveland,  C,  0.  &  St  L.  R.  Co., 
86  N.  E.  712,  714,  237  111.  104  (quoting  and 
adopting  definition  in  Chicago,  P.  &  St  L.  R. 
Co.  V.  Woolridge,  51  N.  E.  701,  702,  174  111. 
330,  334). 

The  words  "next  of  kin"  as  used  in  the 
statute  relating  to  wrongful  death  mean 
those  who  Inherit  from  the  deceased  under 
the  statutes  of  descent  and  distribution.  Bo- 
linger  ▼.  Beacham,  106  Pac.  1094,  1096,  81 
Kan.  746. 

Burns*  Ann.  St  1908,  {  285,  giving  a 
right  of  action  to  the  personal  representative 
for  death  by  wrongful  act,  provided  that  the 
damages  must  inure  to  the  exclusive  benefit 
of  the  widow  and  children,  if  any,  or  next  of 
kin,  recognizes  two  classes  of  beneficiaries, 
the  widow  and  children  and  next  of  Mn; 
and,  if  there  are  persons  of  the  first  class  en- 
titled to  damages,  they  will  take  exclusively, 


and  grandchildren  are  not  "children**  within 
the  statute,  but  come  within  the  second  daas, 
and  may  take  as  beneficiaries  if  there  are 
none  of  the  first  class,  nor  are  minor  children 
"next  of  kin"  within  the  statute,  though  thej 
are  in  fact  decedent's  next  of  kin.  PittsburSi 
C,  C.  &  St  L.  Ry.  Co.  V.  Reed,  88  N.  E.  1080, 
1082,  44  Ind.  App.  635. 

Under  a  statute  providing  that  "when 
the  title  to  any  real  estate  of  Inheritance  as 
to  which  the  person  having  such  title  shaU 
die  intestate,  came  by  descent,  gift  or  devi^w, 
from  the  parent  or  other  kindred  of  the  in- 
testate and  such  intestate  die  without  chil- 
dren, such  estate  shall  go  to  the  kin  next  to 
the  intestate  of  the  blood  of  the  person  from 
whom  such  estate  came  or  descended  if  any 
there  be,"  property  devised  by  testatrix  to 
her  grandchildren  who  are  children  of  her 
daughter,  with  the  provision  that  at  the 
death  of  one  of  the  grandchildren,  a  grand- 
daughter, the  property  should  vest  in  her 
heirs,  the  property  vested  in  equal  parts  on 
her  death  in  her  mother,  and  her  brother  aa 
the  "next  of  kin"  to  the  exclusion  of  her  fa- 
ther.   Pierce  v.  Pierce,  14  K.  I.  514,  517. 

In  the  absence  of  a  contrary  Intent,  a  gift 
to  "next  of  kin"  Is  a  gift  to  the  nearest  of  kin 
in  the  strictest  sense,  excluding  persons  who 
might  take  by  representation  under  the  stat- 
ute of  distribution ;  e.  g.,  a  brother  or  sister 
takes  to  the  exclusion  of  children  of  a  deceas- 
ed brother  or  sister.  Clark  t.  Mack,  126  li 
W.  632,  634,  161  Mich.  545. 

As  Ua  livins  Bt  time 

A  devise  to  "heirs"  or  "^ext  of  Wn"  is 
construed  as  referring  to  those  who  answer 
that  description  at  the  time  of  the  testator's 
death  or  who  would  have  taken,  by  descent, 
had  he  died  intestate,  unless  a  dllTerent  In- 
tention Is  plainly  manifested  by  the  will 
Suman  ▼.  Harvey,  79  Atl.  197,  201,  114  Ud. 
241. 

"Next  of  kin,"  in  the  statute  fixing  the 
order  of  preference  in  which  letters  of  admin- 
istration shall  be  granted,  means  persons 
who  are  next  of  kin  at  the  death  of  the  intes- 
tate, and  who  inherit  the  estate  left  by  the 
decedent,  and  the  addition  of  the  words  "bar- 
ing an  inheritable  Interest  in  the  estate"  adds 
nothing.  In  re  Ellis*  EsUte,  88  N.  E.  311, 
342,  43  Ind.  App.  620. 

Under  a  will  giving  the  residuary  estate 
to  the  executors.  In  trust  to  pay  the  Income 
to  B.  for  life,  and  providing,  "BYom  and  after 
the  death  of  B.,  I  direct  my  executors  and 
trustees  to  convey  my  entire  residuary  estate, 
with  all  accumulations  of  interest  then  on 
hand,  to  my  heirs  at  law  and  next  of  l^Ot 
whomsoever  they  may  be,'*  the  gift  over  after 
the  death  of  the  life  tenant  is  to  testator's 
next  of  kin  living  at  the  death  of  the  life  ten- 
ant. In  re  Cooper's  Will,  96  N.  X.  Supp.  oQS; 
564,  109  App.  Div.  56& 
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As  AM»est  blood  rolatioiis 

Primarily  a  decedent's  "next  of  kin"  are 
the  persons  nearest  in  degree  of  blood  tor- 
Tlvlng  him.  If  a  decedent  leayes  neither  par- 
ent nor  lineal  descendant  survlylng,  brothers 
and  sisters  are  "next  of  kin.'*  In  practical 
use  in  public  statutes,  '*next  of  kin"  ordina- 
rily means  those  who  take  personal  estate  un- 
der the  statute  of  distributions.  In  re  Weay- 
era  Estate,  U9  N.  W.  09.  70,  140  Iowa,  615, 
22  L.  R.  A.  (N.  S.)  1161,  17  Ann.  Cas.  947. 

Adopted  ehild 

Under  a  statute  providing  that  an  action 
for  death  shall  be  for  the  exclusive  benefit 
of  the  widow  and  "next  of  kin"  of  the  de- 
ceased person,  the  "next  of  kin"  of  a  child 
adopted  under  the  statute  concerning  infants 
(2  Gen.  St  p.  1714)  are  the  "next  of  kin" 
by  blood.  Heidecamp  t.  Jersey  City  H.  &  P. 
St  R.  Co.,  55  Atl.  239,  69  N.  J.  Law,  284,  101 
Am.  St  Rep.  707. 

It  is  only  as  to  the  adopting  parent  that 
the  adopted  child  is  made  heir  or  next  of 
kin  by  the  statute  Comp.  Laws  1897,  §  8780, 
providing  that  an  adopted  child  shall  become 
the  heir  at  law  of  the  person  adopting  it; 
and  the  adopted  child,  therefor,  is  not  heir 
by  right  of  representation  of  the  kindred  of 
the  person  who  adopted  it  Van  Derlyn  v. 
Mack,  100  N.  W.  278,  280,  137  Mich.  146,  66  L. 
R.  A.  437,  109  Am.  St  Rep.  669,  4  Ann.  Cas. 
879  (quoting  Helms  v.  Elliott,  14  S.  W.  930, 
89  Tenn.  446,  10  L.  R.  A.  535) . 

As  descemdant 

See  Descendant. 

Fatker 

Where  decedent  leaves  no  widow  or 
child,  but  is  survived  by  a  father,  mother, 
and  younger  sister,  the  father  is  the  sole 
'•next  of  kin."  Swift  &  Co.  v.  Johnson,  138 
Fed.  867,  870.  71  C.  C.  A.  619,  1  L.  R.  A.  (N. 
S.)  1161  (citing  Gen.  St  1894,  |  4477  [cl.  6] 
I  4471  [cl.  3]). 

As  lielrs 

See  Heirs. 

Heirs  at  law 

The  common-law  distinction  between 
''next  of  kin"  and  "heirs  at  law"  does  not  ex- 
ist in  our  statutes  of  descent,  but  heirs  at 
law  are  also  the  next  of  kin.  L.  T.  t)ickason 
Goal  Co.  V.  Diddil,  94  N.  B.  411,  418,  49  Ind. 
App.  40. 

"Those  who  take  personalty  by  inherit- 
ance are  technically  *next  of  kin'  and  not 
heirs."  Kalbach  v.  Clark  (Iowa)  110  N.  W. 
599,  602,  12  L.  R.  A.  (N.  S.)  801  (citing  and 
adopting  Tillman  v.  Davis,  95  N.  Y.  17,  47 
Am.  Rep.  1). 

The  term  "next  of  kin"  at  least  includes 
those  entitled  to  take  the  personal  estate  in 
case  of  intestacy.  While  it  is  doubtless  used 
■ometimes  as  synonymous   with  the   broad 
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signification  of  "heirs  at  law,"  the  term 
"heirs  at  law'*  is  often  used  in  its  popular 
sense  of  including  heirs  in  the  legal  sense, 
those  on  whom  the  law  casts  title  to  realty 
possessed  by  the  intestate  at  the  time  of 
his  death,  and  next  of  kin  as  well.  Treating 
the  latter  term  and  the  former  only  in  their 
legal  sense,  the  one  refers  to  those  who  take 
the  personalty  of  an  intestate  and  the  other 
to  those  in  whom  the  title  to  the  realty 
possessed  by  the  intestate  vests  immediately 
on  his  death.  In  re  Scaife*8  Will,  105  N. 
W.  920,  921,  126  Wis.  405. 

Where  a  will  directed  that  on  the  death 
of  testator's  widow,  all  his  estate  then  re- 
maining should  be  divided  into  three  equal 
parts,  one  to  go  to  his  son  W.  or  to  his 
heirs  should  he  have  died,  the  word  "heirs" 
should  be  construed  to  mean  "next  of  kin,"  or 
those  related-  by  blood,  entitled  to  take  the 
personal  estate  of  one  dying  intestate,  and 
did  not  include  W.'s  widow.  Hess  v.  Zahn, 
107  N.  Y.  Supp.  961,  968,  964,  57  Misc.  Rep. 
515. 

Since  the  courts  of  Kansas  have  con* 
strued  the  words  "next  of  kin"  in  Qea.  St 
Kan.  1897,  c.  95,  H  418,  419,  authorizing  an 
action  for  negligent  death  for  the  benefit  of 
decedent's  next  of  kin,  to  mean  those  who 
inherit  from  decedent  under  chapter  109,  $ 
19,  providing  that  where  an  intestate  leaves 
no  issue  nor  wife,  his  estate  shall  go  to  his 
parents,  a  father  and  mother  may  sue  for 
the  death  of  their  son,  dying  intestate,  with- 
out wife  or  issue,  in  consequence  of  an  Injury 
received  in  Kansas.  Charlton  v.  St.  Louis 
&  S.  F.  R.  Co.,  98  S.  W.  529,  585,  200  Mo.  413. 

Testatrix,  by  the  fifth  dause  of  her  will,' 
bequeathed  money  to  be  invested  and  the  in- 
terest paid  to  testatrix's  sister  for  life,  and 
on  her  death,  to  testatrix's  daughter,  and,  on 
the  death  of  the  daughter,  the  principal  to  be 
divided  between  the  issue  of  the  daughter, 
and,  if  no  issue,  then  to  testatrix's  next  of 
kin.  The  sixth  clause  devised  the  homestead 
to  the  executors,  the  rent  thereof  to  be  paid 
to  the  daughter  during  her  life,  and  at  her 
death  the  homestead  to  be  conveyed  to  the 
child  of  such  daughter,  or  the  issue  of  such 
child,  and,  in  the  event  of  the  failure  of 
issue,  then  to  testatrix's  heirs  at  law.  The 
seventh  clause  bequeathed  the  residue  of  the 
estate  in  trust,  to  be  divided  into  two  parts, 
and  the  income  of  one  part  paid  to  the  daugh. 
ter  during  her  life,  and,  on  the  death  of  such 
daughter,  the  principal  to  be  paid  to  her 
issue,  and,  if  she  leave  no  issue,  to  testatrix's 
next  of  kin.  Held,  that  testatrix  did  not 
intend  that  her  daughter  should,  in  any 
event  take  a  vested  remainder  in  the  corpus 
of  the  trusts,  subject  only  to  her  own  life 
estate;  the  words  "heirs  at  law"  and  '*next 
of  kin"  not  being  used  in  their  strict  and 
primary  meaning,  viz.,  the  persons  who,  in 
case  of  intestacy,  would  at  the  moment  of 
testatrix's  death  succeed   to  her  property. 
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Salter  v.  Drowne,  98  N.  E.  401,  402,  205  N. 
Y.  204. 

Code  Pub.  Gen.  Laws  1904,  art  46,  pro- 
viding by  sections  6,  14,  and  21  for  the 
descent  of  real  estate,  declares  by  section  27 
that  if,  in  the  descending  or  collateral  line, 
any  parent  shall  be  dead,  a  child  or  children 
shall,  by  representation,  be  considered  In  the 
same  degree  as  the  parent  would  have  been 
if  living,  and  shall  have  the  same  share  of 
the  estate  as  the  parent  would  have  been 
entitled  to  if  living,  "provided  that  there  Is 
no  representation  admitted  among  collaterals 
after  brother's  and  sister's  children";  and 
article  93,  §  129,  provides:  "After  children, 
descendants,  father,  mother,  brothers  and 
sisters  of  tlie  deceased,  and  their  descend- 
ants, all  collateral  relations  In  equal  degree 
shall  take,  and  no  representation  among 
such  collaterals  shall  be  allowed."  Testatrix 
directed  her  estate  to  be  converted  into  cash 
and  distributed  among  her  "heirs  at  law 
and  next  of  kin,  who  should  be  entitled 
thereto  under  the  laws  of  Maryland."  Held, 
In  a  contest  between  the  first  cousins  of  the 
deceased  and  the  children  of  a  deceased  first 
cousin,  that  the  children  of  the  deceased  first 
cousin  were  not  within  the  class  described 
by  the  will  and  took  nothing  thereunder. 
Suman  v.  Harvey,  79  Atl.  197,  201,  114  Md. 
241. 

Illegitimate  oUldrea 

The  term  "blood  relatives"  or  "heirs"  or 
"next  of  kin"  may  include  illegitimate  off- 
spring, and  where  testator  left  his  property 
to  his  nearest  blood  relatives,  and  it  appears 
with  reasonable  certainty  that  when  he  made 
the  will  he  knew  or  ought  to  have  known 
that  he  had  no  blood  relatives  other  than 
illegitimates,  he  used  the  terms  to  refer  to 
such  persons.  In  re  Sander's  Estate,  105  N. 
W.  1064,  1066,  126  Wis.  660,  5  Ann.  Cas.  508. 

The  administrator  of  an  Illegitimate 
child  brought  action  for  his  wrongful  death 
under  Buirns'  Ann.  St.  1908,  §  285,  for  the 
benefit  of  his  "next  of  kin,"  consisting  of 
his  mother,  his  half-brothers,  and  his  half- 
sister  by  his  mother's  subsequent  marriage. 
Burns'  Ann.  St.  1908,  §  2998,  provides  that 
illegitimate  children  may  inherit  from  the 
mother  as  if  legitimate,  and  through  the 
mother,  if  dead,  any  property  or  estate  which 
she  would,  if  living,  have  taken  by  gift,  de- 
vise, or  descent,  and  by  section  3002  the 
mother  of  an  illegitimate  child  dying  intes- 
tate wthout  issue  or  other  descendants  in- 
herits his  estate:  and,  if  such  mother  be 
dead,  her  descendants  or  kindred  shall  In- 
herit. Held,  that  the  "next  of  kin"  included 
such  persons  as  were  entitled  to  Inherit  the 
personal  property  of  the  decedent,  and  that, 
under  sections  2998  and  3002,  the  mother  and 
the  half-brothers  and  the  half-sister  were 
the  next  of  kin,  and  that  the  administrator's 
action  could  be  maintained  for  their  benefit 


L.  T.  Pickason  Ckml  Go.  y.  liddil,  94  N.  S. 
411-413,  49  Ind.  App.  40. 

Marrias^  eonneotions 

The  phrase  "next  of  kin,"  whether  used 
in  a  statute,  will,  or  contract,  includes  only 
relations  by  blood,  and  not  connected  by 
marriage,  not  even  a  husband  and  wife.  De 
Graffenreid  v.  Iowa  Land  &  Trust  Co.,  95 
Pac.  624,  635,  20  Okl.  687  (citing  Supreme 
Council  of  Order  of  Chosen  Friends  v.  Ben- 
nett, 19  Ati.  785,  47  N.  J.  Eq.  39). 

The  phrase  "next  of  kin,"  whether  used 
in  a  statute,  will,  or  contract,  has  by  a  per-, 
fectly  uniform  course  of  decisions  been  beld 
to  include  only  relations  by  blood,  and  not 
connections  by  marriage,  not  even  a  husband 
and  wife.  Boyd  v.  Perkins,  113  S.  W.  %, 
96,  130  Ky.  77  (citing  Hutlng  y.  Fenner,  « 
R.  I.  411;  2  Jarm.,  Wills,  661;  Schouler, 
Wills,  S  537). 

The  term  "next  of  kin"  does  not  inclade 
the  widow  of  testator,  in  the  absence  of  any 
evidence  of  an  intent  to  include  h^  in  the 
class  which  the  term  is  employed  to  deslf- 
nate.  United  States  Trust  Co.  v.  Miller.  100 
N.  T.  Supp.  938,  940,  57  Misc.  Rep.  600. 

The  surviving  husband  is,  within  Qt. 
Code,  §  422,  next  of  kin  to  his  wife,  and  enti- 
tled to  recover  damages  for  her  wrongful 
death.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Town- 
send,  81  Pac.  205,  206,  71  Kan.  524,  6  Ann. 
Cas.  191. 

The  words  "next  of  kin"  do  not  include 
a  widow  or  husband.  Hess  v.  Zahn,  107  N. 
Y.  Supp.  951,  953,  57  Misc.  Rep.  515. 

Neither  husband  nor  wife  of  a  nephew 
or  niece  of  a  testator  were  his  "next  of  Wn" 
or  of  blood  relationship,  and  hence  must  be 
excluded  in  seeking  those  indicated  by 
"heirs  and  representatives"  of  nephew  or 
niece  surviving  him.  In  re  Nelson's  Estate, 
74  Atl.  851,  857,  862,  9  Del.  Ch.  1. 

A  husband  is  his  wife's  "next  of  tin," 
where  she  dies  intestate  and  without  chil- 
dren or  direct  descendants,  within  Code  (St. 
Proc.  Kan.  §  422a,  providing  that  certain 
actions  for  wrongful  death  may  be  brou^t 
by  deceased's  "next  of  kin.'*  Joplin  &  P- 
Ry.  Co.  V.  Payne,  194  Fed.  387,  389.  U4  C 
C.  A.  305. 

Rev.  St.  Ohio  1892,  S  4176,  provides  that 
when  a  person  dies  intestate  and  leaves  no 
children  or  their  legal  representatives,  tlie 
widow  or  widower  shall  be  entitled  as  "next 
of  kin"  to  all  the  personal  property,,  etc.: 
but,  if  the  intestate  leaves  any  children,  tlit^ 
widow  or  widower  shall  be  entitled  to  tbe 
first  $400  and  one-third  of  the  remainder  of 
the  personal  property  subject  to  distribution. 
A  policy  of  insurance  payable  to  the  insured's 
heirs  was  by  its  terms  to  be  governed  and 
construed  according  to  the  laws  of  Ohio. 
Held  that,  though  in  New  York  "heirs"  when 
applied    to    successors    to    personal    estate 
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means  "next  of  kin/*  and  "next  of  kin**  does 
uot  include  a  widow,  under  the  policy  and 
laws  of  Oblo,  the  widow  is  entitled  to  per- 
sonal property  as  "next  of  kin/'  and  should 
share  in  the  insurance  with  the  insured's 
children.  Burns  y.  Bums,  82  N.  E.  1107, 
1108, 190  N.  T.  211. 

Code  Giy.  Proa  f  1908,  provides  that 
damages  recovered  in  an  action  for  wrongfol 
death  are  exdusirely  for  the  benefit  of  the 
decedent's  husband  or  wife  and  ne^ t  of  Un, 
to  be  distributed  as  nnbequeathed  assets; 
section  1904  declares  that  the  damages  may 
be  such  as  the  jury  deems  just  compensation 
for  the  pecuniary  injuries  resulting  from  the 
decedent's  death  to  the  person  for  whose 
benefit  the  action  was  brought ;  and  sections 
1905  and  1870  define  "next  of  kin"  to  include 
all  persons  entitled  under  the  statutes  of 
distribution  of  personal  property  to  share  in 
unbequeathed  assets  of  the  decedent  other 
than  a  surylying  husband  or  wife.  Held, 
that  in  an  action  for  wrongful  death  of  a 
married  woman  liying  apart  from  her  hus- 
band, leaving  no  descendants,  the  damages 
recoverable  were  only  such  as  resulted  from 
the  pecuniary  injury  caused  by  her  death  to 
her  husband.  Austin  v.  Metropolitan  St.  Ry. 
Co.,  95  N.  Y.  Supp.  740,  741,  108  App.  Dlv. 
249. 

Noiuresideat  alien 

A  statute  giving  the  "next  of  kin'*  of  one 
wrongfully  killed  a  cause  of  action  does  not 
apply  to  nonresident  aliens.  Zeiger  v.  Penn- 
sylvania R.  Co.,  151  Fed.  848,  852. 

Under  CJode  Olv.  Proc.  %  1902,  providing 
that  an  executor  or  administrator  of  de- 
cedent, who  has  left  surviving  a  husband, 
wife,  or  "next  of  kin,"  may  maintain  an 
action  to  recover  damages  for  wrongful 
death,  section  1905,  providing  that  the  term 
"next  of  Un,"  as  used  in  the  foregoing  sec^ 
tions  has  the  meaning  specified  in  section 
1870,  and  section  1870,  providing  that  the 
term  "next  of  kin"  includes  all  those  enti- 
tled, under  the  provisions  of  law  relating  to 
the  distribution  of  personal  property,  to 
share  in  the  unbequeathed  assets  of  a  de- 
cedent, after  payment  of  debts  and  expenses, 
other  than  a  surviving  husband  or  wife^ 
the  administrator  of  a  decedent  whose  "next 
of  kin'*  are  aliens  may  bring  such  an  action. 
Al£8on  7.  Bush  Co.,  75  N.  E.  230,  281,  182 
N.  T.  893,  108  Am.  St  Rep.  815. 

As  relAtlTe 

See  Relation — Relative. 

As  represeatatlTe 

See  Legal  Representative;    Representa- 
tive. 

MEXT  OF  KIK  ZH  EQUAL  DEGREE 

Testatrix  devised  half  of  the  residue  of 
her  estate  to  the  heirs  of  her  late  husband. 
There  were  living  11  nieces  and  nephews  and 
8  grandnieces  and  grandnephews  of  the  said 


husband  at  the  death  of  testatrix.  Held,  that 
his  "next  of  kin  in  equal  degree"  within  Rev. 
St.  1903,  o.  77,  S  1,  rule  6,  are  his  11  nieces 
and  nephews  living  at  the  death  of  testatrix, 
taking  the  residue  so  devised  per  capita  and 
not  per  stirpes.  In  re  Ruggles'  Estate,  71 
AU.  933,  935,  104  Me.  833. 

The  statute  of  distributions  having  been 
amended  by  the  repeal  of  the  proviso  limit- 
ing representation  among  collaterals  to  the 
children  of  deceased  brothers  and  sisters, 
held,  that  the  words,  "and  in  case  there  be 
no  child,  then  to  the  next  kindred  of  equal 
degree  of  or  unto  the  intestate  and  their  1e?al 
representatives,"  are  to  be  read  in  connec- 
tion with  a  prior  clause  directing  distribu- 
tion to  the  next  of  kindred  "in  equal  degrees 
or  legally  representing  their  stocks,"  and  in 
the  distribution  of  personal  property  among 
collaterals  representation  is  limited  to  the 
descendants  of  the  stock  represented  by  the 
surviving  "next  of  kin,"  as  the  words  "next 
of  kin"  must  mean  living  persons.  Smith  v. 
McDonald.  61  Atl.  453,  455,  69  N.  J.  E3q.  785. 

NEXT  OF  KINDRED       f 

The  words  "next  of  kindred,"  as  used  in 
a  will  limiting  a  remainder  on  a  trust  es- 
tate after  the  beneficiary's  death  to  her  next 
of  kindred,  Include  the  beneficiary's  nephew 
and  niece  in  preference  to  her  grandnephews 
and  grandnieces.  Graham  v.  Whltridge,  57 
AU.  609,  617,  58  Ati.  86,  99  Md.  248^  66  li. 
R.  A.  408. 

The  words  ''next  of  kindred,"  in  Or- 
phans' Court  Act  1898,  S  168  (P.  L.  p.  716), 
directing  disposition  to  the  next  of  kindred 
of  equal  degrees  or  legally  representing  their 
stocks,  mean  representatives  of  those  dead, 
who  if  living  would  answer  the  same  descrip- 
tion as  the  actually  living  next  of  kindred. 
Smith  V.  McDonald,  65  AU.  840,  842,  71  N. 
J.  Eq.  261. 

NEXT  PRECEDING 

The  words  "during  the  year  next  preced- 
ing," as  used  in  Gen.  St.  1905,  c.  54,  §  8, 
providing  that  in  making  a  selection  of  per* 
sons  to  serve  as  Jurors  "each  person  who 
shall  have  served  as  a  Juror  in  any  capacity 
at  any  term  of  court  during  the  year  next 
preceding  such  selection  shall  be  excluded 
from  the  list  of  Jurors  for  the  then  ensuing 
year,"  clearly  means  the  preceding  year, 
counting  back  from  the  time  of  the  making 
of  the  list  State  v.  Hamilton*  87  Pac.  363, 
365,  74  Kan.  461. 

Code  1906,  §  333,  requiring  notice  of  a 
proposal  to  issue  county  bonds  for  three 
weeks  "next  preceding,"  does  not  mean  that, 
if  the  board  fails  to  issue  the  bonds  at  the 
meeting  next  after  the  publication  of  the 
notice,  it  may  not  do  so  at  a  future  time^ 
but  Jurisdiction  is  acquired,  and  may  be  ex- 
ercised in  the  discretion  of  the  board.  West- 
on V.  Hancock  Countyt  54  South.  307,  309,  98 
Miss.  800. 
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NEXT  BEGin.AB  TERM 

See,  also,  Next  Term. 

Defendant  was  given  until  the  last  day 
of  the  next  term  of  court  to  file  a  bill  of  ex- 
ceptions. The  next  term  should  have  been 
held  in  February,  and  the  following  term  in 
May.  Owing  to  the  absence  of  the  Judge,  the 
February  term  was  not  held.  Held,  that  she 
had  until  the  last  day  of  the  May  term  with- 
in which  to  file  her  bill  of  exceptions,  since 
the  order  extending  her  time  did  not  give 
her  to  any  particular  day  of  the  year,  but 
to  a  certain  day  in  the  '*next  regular  term,'* 
which  meant  a  term  at  which  the  court  was 
legally  open  for  the  transaction  of  business, 
and  not  the  time  at  which  it  could  and  should 
have  been  open,  but  was  not  because  of  the 
absence  of  the  Judge.  Grant  City  v.  Sim- 
mons, 151  S.  W.  187,  188,  167  Mo.  App.  183. 

NEXT  SESSION 

The  words  "at  its  next  session,"  in  Const 
art  5,  S  14,  authorizing  the  Legislature  to 
pass  bills  over  the  Governor's  veto,  and  pro- 
viding that,  when  the  Governor  within  five 
days  after  the  adjournment  of  the  Legisla- 
ture vetoes  a  bill  and  files  it  In  the  office  of 
the  Secretary  of  State,  the  latter  shall  lay 
the  same  before  the  Legislature  "at  its  next 
session"  as  If  it  had  been  returned  by  the 
Gk)vernor,  mean  the  first  session  following, 
whether  regular  or  special,  and  a  bill  vetoed 
by  the  Governor  after  the  adjournment  of 
the  Legislature  must  be  acted  on  at  the  fol- 
lowing special  session,  and  the  action  of  the 
Legislature  in  acting  on  It  at  the  regular  ses- 
sion following  the  special  session  and  passing 
it  over  the  Governor's  veto  is  ineffectual. 
Woessner  v.  Bullock,  93  N.  E.  1057,  1058,  176 
Ind.  166. 

NEXT  SUOOEEDZNa 

Where  a  demand  for  trial  was  made  In 
the  superior  court  at  the  term  at  which  the 
indictment  was  found*  and  subsequently  dur- 
ing the  term  the  indictment  was  transferred 
to  a  city  court  for  trial,  the  demand  being  made 
and  the  Indictment  transferred  during  a  con- 
current term  of  the  city  court,  the  next  term 
of  the  city  court  and  not  the  concurrent 
term,  was  the  "next  succeeding  term"  after 
the  demand,  within  the  meaning  of  section 
083  of  the  Penal  Code.  Castleberry  v.  State, 
76  S.  E.  74,  75,  11  Ga.  App.  757. 

In  Act  May  23,  1889  (P.  L.  277,  art.  1), 
f  3,  as  amended  by  Act  June  21,  1911  (P.  L. 
1102),  providing  that  officers  of  a  borough 
shall  hold  their  respective  offices  until  the 
first  Monday  In  December  of  the  first  odd- 
numbered  year  next  succeeding  the  issuing  of 
letters  patent  to  the  borough  as  a  city  of  the 
third  class,  the  words  "next  succeeding" 
qualify  the  words  "the  first  odd-numbered 
year,"  and  not  the  word  "December."  Com- 
monwealth Y.  Langley,  82  Atl.  66,  58,  233  Pa. 
222. 


See,  also,  Next  Regular  Term. 

An  order  that  the  action  abate  if  tbe 
heirs  are  not  made  parties  by  the  "next  term** 
refers  to  the  next  civil  term,  and  not  to  an 
intervening  criminal  term;  and  where  process 
is  served  on  them  within  that  time^  and  with- 
in two  years  from  defendant's  death,  the  re- 
fusal to  abate  the  action  Is  not  an  abuse  of 
discretion.  Moore  v.  Moore,  66  S.  BL  508, 608. 
151  N.  0.  555. 

Const  art  1,  |  10,  declares  that  justice 
shall  be  administered  without  delay;  B.  &  C. 
Comp.  f  1559,  provides  that  if  a  defendant 
whose  trial  has  not  been  postponed  on  his 
application,  or  by  his  consent,  be  not  brought 
to  trial  at  the  next  term  of  the  court  in 
which  the  Indictment  is  triable,  after  it  ii 
found,  the  court  must  order  the  Indictment 
dismissed,  except  for  cause;  and  B.  &,  C. 
Comp.  S  1370,  gives  the  court  authority  to 
postpone  a  criminal  case  to  another  term  on 
the  statement  of  the  district  attorney.  Held, 
that  the  words  "next  term,"  as  used  In  sec- 
tion 1550,  excluded  the  current  term  at  which 
the  indictment  was  found,  and  hence  de- 
fendant was  not  entitled  either  to  a  trial  or 
dismissal  at  that  term.  State  ▼.  Breaw,  78 
Pac.  806,  45  Or.  586. 

Va.  Code  1004,  p.  1633,  |  3060,  provides, 
in  section  3062,  that  there  may  be  tried  at 
special  term  any  civil  case  not  tried  at  the 
last  preceding  term,  any  motion  cognixable 
by  the  court,  any  criminal  case  which  could 
be  tried  at  a  regular  term,  and  any  coDtn>- 
versy  ready  for  hearing  at  law  or  In  chancery, 
though  -It  could  not  have  been  heard  at  the 
preceding  term;  and  section  3024,  p.  1612, 
provides  that,  where  the  reasons  stated  in  a 
petition  for  quo  warranto  are  legally  snf- 
ficient,  the  writ  shall  be  returnable  to  the 
next  term  of  the  court.  Held,  that  a  writ  of 
quo  warranto  may  not  be  returned  to  a  si«- 
<^al  term,  the  phrase  "next  term"  in  section 
3024  referring  to  a  regular  term,  and  the 
matter  not  being  within  section  3062.  Stulti 
V.  Pratt,  49  S.  E.  654.  103  Va.  536. 

Under  section  27  of  the  act  creating  the 
dty  court  of  Camilla  (Acts  1906,  p.  189). 
providing  that  if  a  defendant  stands  mutev 
etc.,  then  the  Judge  shall  commit  him  for 
trial  at  the  next  regular  term,  or  special 
term,  a  contention  that  the  word  "next^ 
means  nearest,  and  that  the  nearest  tenn  is 
the  one  already  in  session,  Is  too  strained  to 
be  tenable.  Hesrwood  v.  State,  64  S.  E.  1S7, 
125  Ga.  262. 

The  phrase  "next  term,"  In  a  ball  bond 
containing  Incorrect  recitals  as  to  the  day, 
month,  or  year  in  which  the  court  will  con- 
vene or  accused  apjpear,  coupled  with  a  con- 
dition for  accused  to  appear  at  the  •'next 
term,"  operates  to  render  the  bond  valid. 
Territory  ex  rel.  Thacker  v.  Conner,  87  Pac: 
501,  502,  17  Okl.  135  (citing  State  ex  reL 
Gibson  T.  Lay,  29  S.  W.  999,  128  Mo.  609; 
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State  T.  McElhaney,  20  Mo.  App.  084;  Gay  ▼. 
State,  7  Kan.  394;  5  Oyc.  p.  96;  Mooney  v. 
People,  81  111.  1S4;  Hunter  y.  State,  21  Ind. 
S51;  Curry  r.  State,  39  Miss.  511;  Foople  y. 
Welsh  [N.  Y.]  47  How.  Prac.  420;  People  y. 
O'Brien,  41  111.  303;  Proseck  y.  State,  88 
Ohio  St  606). 

The  word  '^subsequent,"  In  the  act  re- 
quiring commissioners  appointed  by  the  Or- 
pbans'  Court  to  set  off  dower  to  make  their 
report  at  the  next  or  subsequent  term  after 
their  appointment,  has  the  same  meaning  as 
"next,"  and,  if  either  word  had  been  used 
alone,  it  would  have  expressed  the  same  Idea. 
Osbom  y.  Rogers,  19  N.  J.  Eq.  429,  431. 

Accused  was  indicted  at  the  October, 
1909,  term  of  the  district  court  which  ended 
February  4,  1910.  On  February  8th  a  special 
term  of  the  court  was  conyened  at  the  re- 
quest of  accused  to  hear  his  motion  to  quash 
the  indictment  Another  special  term  was 
convened  on  February  28th,  and  on  March 
7th  the  next  regular  term  conyened  which 
was  to  continue  until  May  Slst,  but  the  Leg^ 
islature  by  Act  March  25,  1910,  proyided  that 
the  regular  term  of  such  district  court  should 
commence  on  the  first  Monday  in  January, 
May,  and  October  each  year.  Held,  that  ac- 
cused was  not  entitled  to  a  dismissal  because 
he  had  not  been  brought  to  trial  at  either  of 
such  terms,  since  the  *'next  term  of  court" 
within  Comp.  Laws  1909,  t  7047,  proyidlng 
that  if  an  accused  prosecuted  for  a  public 
offense  whose  trial  has  not  been  postponed 
upon  his  application  is  not  brought  to  trial  at 
the  next  term  of  court  in  which  the  indict- 
ment is  triable,  the  court  must  order  the  pros- 
ecution disndssed,  etc.,  refers  to  the  next 
regular  term  of  the  court  as  distinguished 
from  a  special  term  held  for  a  special  pur- 
pose, and  the  law  becoming  effective  while 
the  March  term  was  being  held,  operating  to 
terminate  such  term  on  April  30th,  was  sulB- 
dent  cause  for  not  trying  him  during  such 
term,  so  that  accused's  right  to  a  speedy  trial 
guaranteed  by  Bill  of  Rights,  I  20,  was  not 
violated,  as  his  constitutional  right  to  a 
speedy  trial  was  not  .contravened  by  delay  ne- 
cessitated by  the  law  itself.  State  ex  rel. 
Eubanks  y.  Cole,  109  Pac.  736,  744,  4  Okl.  Cr. 
25. 

NEXT  THING  TO  AK  IMP088IBII<ITT 

"Next  thing  to  an  impossibility,"  as  used 
in  the  testimony  of  an  engineer  with  refer- 
ence to  the  construction  of  a  bridge  so  as  to 
prevent  debris  from  being  swept  therefrom 
either  by  the  city's  employ^  or  by  air  cur- 
rents onto  the  houses  below,  meant  that  any 
further  or  additional  construction  to  remedy 
the  alleged  defect  was  almost  impossible  or 
impracticable.  Sadlier  v.  New  York,  93  N. 
Y.  Supp.  579,  583,  104  App.  Div.  82. 

NFY. 

Where  a  bill  of  lading  read  "consignee 
J.  B.  S.  Nfy.  W.  H.  J.  &  Co.'*  the  legend 


"Nfy."  is  equiyalent  to  "notify"  and  impoeea 
on  the  railroad  company  the  duty  to  notify 
W.  H.  J.  &  Co.,  and  evidence  to  show  sudh 
meaning  is  admissible.  Stoner  y.  Zacbaray, 
97  N.  W.  1008,  1100,  122  Iowa,  287. 

NICE 

The  word  "nice"  is  defined  as  "character- 
ized by  discrimination  and  Judgment,  acute, 
discerning,  exactly  fitted  or  adjusted,  accur- 
ate, apt,  delicately  constructed,  hence  easily 
disarranged  or  injured;  fragile,  tender, 
agreeable  or  pleasant  in  any  way,  pleasing  to 
the  senseo."  Brophy  v.  Idaho  Produce  & 
Proviaion  Co.,  78  Pac.  498,  485,  81  Mont  279 
(quoting  Standard  Diet). 

NICKEL 

Manufactures    of,    see    Manufactures — 
Manufactured  Articles. 

A  "nickel"  means  5  cents.  Sims  v.  State, 
57  S.  £.  1029,  1  Ga.  App.  776. 

NICKNAME 

"Mike^'  is  not  a  universally  recognized 
abbreviation  of  "Michael,"  but  la,  strictly 
speaking,  a  mere  diminutive  or  nickname. 
Ohlmaun  v.  Olarkson  Sawmill  Co.,  120  S.  W. 
1155,  222  Mo.  62,  28  L.  R.  A.  (N.  S.)  482,  188 
Am.  St  Rep.  606. 

NIECE 

To  constitute  Incest  under  Bums'  Ann. 
St  1908,  §  2352,  punishing  sexual  intercourse 
between  uncle  and  niece  when  construed  in 
connection  with  section  8357,  making  males 
and  females  not  nearer  of  kin  than  second 
cousins  competent  to  marry,  the  ande  and 
niece  must  be  related  by  blood;  the  word 
''niece"  in  its  primary  sense  including  rela- 
tionship by  consanguinity.  State  y.  Tucker, 
93  N.  B.  8,  4,  174  Ind.  715,  81  L.  R.  A.  (N. 
S.)  772,  Ann.  Cas.  1913A*  100. 

As  hroihtat 

See  Brother 

Grandaleees 

The  words  "nephews  and  nieces,**  as  con- 
tained in  the  residuary  clause  of  a  will  giving 
to  testator's  ''nephews  and  nieces"  the  resi- 
due of  his  estate,  included  grandnephews  and 
grandnieces,  and  this,  whether  the  previous 
bequests  in  the  will  to  them  had  been  abso- 
lute or  in  trust  Leask  y.  Richards,  101  N. 
Y.  Supp.  652,  656,  116  App.  Div.  274. 

Testator  gave  a  legacy  to  his  niece  Kate, 
daughter  of  Dr.  H.  W.,  and  to  Dr.  H.  W.  a 
specified  sum  for  himself  and  his  other  chil- 
dren, and  he  gave  legacies  to  any  niece  or 
nephew  whom  he  had  omitted,  excepting  the 
children  of  Dr.  H.  W.,  for  whom  he  had  made 
provision.  Testator  was  a  widower,  who  had 
never  had  any  children,  and  left  soryiying 
him  a  number  of  nieces  and  nephews,  and 
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grandnieces  and  grandnephews,  descendants 
of  sisters  who  died  before  the  execution  of 
the  will.  There  were  two  Drs.  H.  W^  father 
and  son ;  the  father  being  the  father  of  the 
niece  Kate.  Testator  had  a  niece  Mrs.  P., 
who  was  omitted  from  the  will,  and  the  leg- 
acy to  her  was  on  her  death  paid  to  her  chil- 
dren. Held,  that  the  words  "niece  or  neph- 
ew" did  not  embrace  grandnleces  and  grand- 
nephews.  White  V.  Old,  75  S.  E.  182,  184, 
113  Va.  709. 

NIGGER 

A  "nigger"  is  a  part  of  the  machinery 
of  a  sawmill,  and  consists  of  a  piece  of  tim- 
ber with  iron  spikes  along  the  upper  side, 
and  is  used  in  striking  and  pushing  heavy 
logs  onto  the  carriage  and  for  turning  them 
thereon  when  desired.  O'Brien  v.  Page  Lum- 
ber Co.,  82  Pac.  114,  39  Wash.  537. 

NIGGERHEAD 

The  falling  of  a  "niggerhead,"  which 
is  a  large,  hard  substance  found  in  coal,  or 
partly  in  the  coal,  and  partly  in  the  walls,  is 
such  a  caving  in  as  the  statute  requires  mine- 
owners  or  operators  to  furnish  timbers  to 
guard  against.  Pachko  v.  Wilkeson  Coal  & 
Coke  Co.,  90  Pac.  436,  437,  46  Wash.  422. 

NIGHT— NIGHTTIME 

As  after  sundown 

An  Instruction  defining  "nighttime  bur- 
glary" should  give  a  definition  of  "nighttime" 
as  30  minutes  after  sundown,  and  not  before, 
as  provided  by  statute.  Moray  v.  State,  135 
S.  W.  569.  570,  61  Tex.  Cr.  R.  547. 

As  between  dnrknees  and  dawn 

"Nighttime"  is  that  period  of  time  be- 
tween the  termination  of  daylight  on  the 
evening  of  one  day  and  the  earliest  dawn  of 
the  next  morning.  United  States  v.  South- 
em  Pac.  Co.,  157  Fed.  459,  461. 

As  between  snnset  and  snnrise 

Pen.  Code,  §  824,  in  relation  to  burglary, 
defines  "nighttime"  as  meaning  the  period  be- 
tween sunset  and  sunrise.  State  v.  Copen- 
haver,  89  Pac.  61,  62,  35  Mont  342. 

Under  Rev.  St.  1898,  i  4334,  defining  ''bur- 
glary"  as  entering  "in  the  nighttime,"  etc., 
and  section  4338,  defining  "nighttime"  as  the 
period  between  sunset  and  sunrise,  a  larceny, 
to  constitute  burglary,  must  be  committed  in 
the  nighttime,  and  aflirmative  proof  that  It 
was  so  committed  must  be  adduced;  but 
such  proof  need  not  be  direct,  but  may  be 
circumstantial,  in  character.  State  v.  Rich- 
ards, 81  Pac.  142,  29  Utah,  310. 

On  a  prosecution  for  burglary,  an  in- 
struction that  if  defendant  made  the  entry 
charged  "in  the  nighttime,  between  sunset 
and  sunrise,"  he  should  be  convicted,  was 
not  erroneous  on  the  ground  that  it  took  from 


the  jury  the  question  whether  Oie  burgiaiy 
was  effected  in  the  nighttime,  but  the  insltnic- 
tlon  was  proper  as  declaring  as  a  matter  of 
law  the  meaning  of  "nighttime"  as  d^hied  bj 
Pen.  Code,  I  463.  People  v.  Higgins,  98  Pac 
683,  684,  9  CaL  App.  267. 

Evidence  that  a  building  was  entered  bj 
accused  "in  the  evening  some  time  after 
dark"  was  suflident  to  establish  burglary  ia 
the  "nighttime  *  within  Pen.  Code,  S  463,  mak- 
ing burglary  in  the  "nighttime"  burgUiTy  in 
the  first  degree  and  defining  "nighttime"  as 
the  period  between  sunset  and  sunrise.  Peo- 
ple V.  Mendoza,  118  Pac  964,  065,  17  CaL 
App.  157. 

Disoemment  of  features  as  test 

Under  Rev.  Code  1893,  p.  737,  c.  97,  | 
29,  providing  that  search  warrants  shall  not 
authorize  the  searching  of  any  ,dwelliiig 
house  in  the  nighttime,  the  term  "nighttime" 
means  that  space  of  time  during  which  the 
sun  is  below  the  horizon,  except  that  space 
which  precedes  its  rising  and  follows  its  set- 
ting, during  which,  by  its  light,  the  eonnte- 
nance  of  a  man  may  be  discerned.  Petit  t. 
Colmary  (Del.)  55  Atl.  344,  345,  4  PennewiU, 
266. 

NIGHT  WALKEB 

See  Common  Night  Walker. 

NIGHT  ^I^ATGHMAN 

As  laborer,  see  Laborer. 

NISI  JUDGMENT 

As  judgment,  see  Judgment  (In  Law). 

NITROCELLULOSE 

"Nitrocellulose,*'  as  referred  to  in  tbe 
Von  Freeden  patent,  No.  429,516,  for  a  pro- 
cess for  making  smokeless  gunpowder  from 
"nitrocellulose,'*  is  an  explosive  nitrate  of 
cellulose,  commonly  known  as  gun  cotton.  It 
is  made  by  digesting  clean  cotton  in  a  mix- 
ture of  nitric  and  sulphuric  acid.  There  are 
other  nitrates  of  cellulose  made  with  weak 
acids  and  a  short  period  of  digestion,  which 
are  not  gun  cotton.  Nitrocellulose^  or  gw 
cotton,  is  soluble  in  certain  liquids,  such  aa 
ethyl-ether,  methyl-ether,  a  solution  of  cam- 
phor in  ether,  etc  Wolff  v.  B.  I,  Du  Pont 
De  Nemours  &  Co.,  122  Fed.  944,  945. 

NITROGEN  PEROXIDE 

"Nitrogen  peroxide"  is  a  dark  brown  gas, 
deepening  in  color  as  the  temiierature  \s  in- 
creased. It  has  a  peculiarly  repulsive  odor, 
and  is  poisonous  when  inhaled.  While  it 
sometimes  bleaches,  it  more  frequently  iiD~ 
parts  color,  especially  as  to  proteids,  whioh 
are  an  important  constituent  of  flour.  It  will 
turn  cornmeal  and  other  com  products  aod 
rice  products  yellow,  while  tobacco  Is  made 
darker  by  it.  Naylor  v.  Alsop  Process  Co, 
168  Fed.  911,  917,  94  C.  C.  A«  SIQL 
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NITROGLYCERIN 

An  information  for  the  malicious  placing 
of  an  explosive  near  a  dwelling  house,  de- 
scribing the  ezploaiye  as  ''nitroglycerin/'  com- 
monly known  as  ''dynamite"  or  "giant  pow- 
der," was  not  objectionable  for  indefinite- 
ness  as  to  the  explosion  charged,  the  sub- 
stances all  being  nitroglycerin  explosives. 
People  r.  SwaUe,  107  Pac..ld4,  186,  12  Cal. 
App.  192. 

NO 

The  single  answer,  "No,**  to  the  issue, 
was  It  a  sale  of  goods  for  the  purpose  of 
defrauding  creditors?  or  was  it  to  secure 
the  payment  of  a  valid  debt?  leaves  it  un- 
certain as  to  the  answer  intended.  Riske 
T.  Rotan  Grocery  Co.,  84  8.  W.  243,  244,  87 
Tex.  av.  App.  404. 

In  an  application  for  employers'  liabil- 
ity insurance,  the  question  and  answer :  **Q. 
No  explosives  or  chemicals  used  except  as 
herein  stated?  A.  No" — do  not  constitute  a 
double  negative,  amounting  to  an  affirmative. 
Columbian  Exposition  Salvage  Co.  v.  Union 
Casualty  &  Surety  Co.,  77  N.  E.  128,  220  111. 
172. 

HO  CAUSE  OF  ACTIOlf 

The  direction  of  a  verdict  of  "no  cause 
of  action*'  at  the  close  of  plaintiff's  proof,  on 
motion  for  nonsuit  on  the  ground  of  failure 
to  prove  absence  of  contributory  negligence, 
is  equivalent  to  a  nonsuit  because  of  insuffl- 
clency  of  the  evidence,  and  not  because  of 
the  Insufficiency  of  the  complaint.  Romalne 
V.  New  York,  N.  H.  &  H.  R.  Co.,  86  N.  Y. 
Supp.  248,  249,  91  App.  Dlv.  1. 

iro  CHANGE 

See  There  is  No  Change. 

HO  EFFECT 

See  Of  No  Effect 

NO  FURTHER  ACTIOlf 

See  Neither  Party,  Etc. 

NO  IKTEREST  TO  MISREFRESENT 

The  term  "no  interest  to  misrepresent," 
as  used  with  reference  to  conditions  requisite 
to  the  admission  of  declarations  of  a  deceas- 
ed person  respecting  a  boundary,  means  free- 
dom from  selfish  motive  or  self-interest  or 
personal  advantage;  disinterested,  not  mere- 
ly in  the  sense  of  having  no  pecuniary  inter- 
est, but  in  the  broader  sense  of  being  abso- 
iateiy  impartial  and  Indifferent  to  the  contro- 
versy on  trial.  Turgeon  v.  Woodward,  78 
AtL  677,  579,  83  CJonn.  537. 

NO  LAHORER  NOT  A  CITIZEN  OF  THE 
UNITED   STATES 

The  phrase  "no  mechanic  or  unskilled 
laborer  not  a  dtlsen  of  the  United  States/' 
as  used  In  a  city  charter,  providing  that  no 


such  laborer  who  has  not  declared  his  in* 
tention  to  become  such,  and  who  has  not 
resided  within  the  dty  for  one  year  next  be- 
fore entering  thereon,  shall  be  employed  by 
the  dty,  applies  only  to  laborers  not  dtisens 
of  the  United  Statea  Landswick  v.  Lane,  90 
Pac.  490,  491,  49  Or.  408. 

NO-IilCENSE  TERRITORY 

The  term  "no-license  territory"  is  de- 
fined by  statute  as  all  parts  of  the  state  ex- 
cept the  premises  actually  occupied  by  11- 
censeea  This  definition  makes  clear  the  leg- 
islative understanding  that  the  prohibitory 
law  is  in  force  generally  in  license  towns,  ex- 
cept in  so  far  as  it  is  rendered  inapplicable 
by  the  special  license  legislation.  State  t. 
Langdon,  64  Atl.  1099, 1101,  74  N.  H.  50. 

Under  Acts  1910,  c.  190,  I  30,  requiring 
shipments  of  ardent  spirits  into  local  option 
or  no-license  territory  to  be  plainly  marked, 
showing  the  kind  and  quantity  of  spirits  and 
the  consignee  of  the  package,  and  section  19c, 
defining  "local  option  territory"  as  territory 
which,  by  vote  under  the  local  option  law, 
has  declared  against  the  Issuance  of  licenses 
for  the  sale  of  ardent  spirits,  and  "no-license 
territory"  as  territory  in  which,  under  the 
provisions  of  that  or  some  other  act,  no  li- 
cense for  the  sale  of  such  spirits  can  be 
granted,  a  conviction  cannot  be  sustained  for 
failure  to  mark  as  specified  a  shipment  into  a , 
magisterial  district,  where  licenses  may  be 
issued  under  certain  conditions,  and  which 
voted  against  local  option  at. the  last  local 
option  election,  although  no  licenses  are  actu- 
ally in  effect.  Armstead  v.  Commonwealth, 
74  S.  E.  399,  400,  113  Va.  765. 

NO  OTHER 

A  provision  in  an  election  statute  that 
"no  other  names  shall  be  placed  upon  the 
ballot"  than  the  names  of  those  who  have 
filed  a  statement  of  their  candidacy  was  not 
intended  to  forbid  voting  for  persons  other 
than  those  named  on  the  ballot  by  inserting 
their  names  in  writing.  Eckerson  v.  City  of 
Des  Moines,  115  N,  W.  177,  190,  137  Iowa, 
452. 

Code  Civ.  Proc.  {  2476,  provides  that  the 
Surrogate's  Court  of  each  county  has  exclu- 
sive jurisdiction  to  grant  letters  testamentary 
where  a  nonresident  decedent  dies  without 
the  state  leaving  personal  property  in  that 
county  and  "no  other."  Subdivision  4  gives 
such  exclusive  Jurisdiction  where  decedent 
was  not  a  resident  of  the  state,  and  a  petition 
for  probate  of  his  will  or  for  a  grant  of  let- 
ters of  administration  has  not  been  filed  in 
any  Surrogate's  Court,  but  real  property  of 
the  decedent,  to  which  the  will  relates,  or 
which  is  subject  to  sale  for  his  debts,  is  situ- 
ated vrithin  that  county  and  "no  other." 
Section  2477  provides  that,  where  personal 
property  of  a  decedent  is  within  two  or 
more  counties,  under  the  circumstances  sped- 
fled  in  section  2476,  subd.  3,  or  real  estate  ot 


NO  PERSON 


616 


NOLI^E  PROSEQUI 


tbe  decedent  is  situated  in  two  or  more  ooun- 
tles  under  tlie  circumstances  specified  in  sub- 
division 4,  i  2476,  the  Surrogates'  Courts 
of  such  counties  have  concurrent  jurisdiction 
to  issue  letters  testamentary.  Held  that, 
where  a  nonresident  decedent  left  personal 
property  in  several  counties  and  left  real 
estate  in  another  county,  and  no  letters  of 
administration  had  been  issued  in  the  state, 
the  Surrogates*  Courts  of  the  counties  in 
which  there  was  personal  property  had  con- 
current Jurisdiction  to  issue  letters.  The 
words  "no  other,"  as  used  in  section  2476, 
relate  to  exclusive  jurisdiction,  and  do  not 
affect  the  concurrent  jurisdiction  which  sec- 
tion 2477  confers  upon  Surrogate  Courts, 
where  personal  property  is  in  two  or  more 
counties.  In  re  Arnold's  Estate,  09  N.  T. 
Supp.  740,  742,  114  App.  Div.  244. 

iro  PEBSOlf 

The  words  **no  person"  in  a  criminal 
statute  are  to  be  given  their  literal  meaning, 
and,  when  a  statute  provided  that  no  person 
should  practice  dentistry  without  having  com- 
plied with  its  provisions,  there  was  no  im- 
plied exception  of  persons  holding  certificates 
entitling  them  to  practice  as  a  physician  or 
surgeon.  State  v.  Taylor,  118  N.  W.  1012, 
1013,  106  Minn.  218,  19  L.  R.  A.  (N.  S.)  877, 
16  Ann.  Cas.  487. 

IfO  PEBSOlf  BID 

The  words,  "No  person  bid,"  in  a  tax 
deed,  imply  that  the  land  **could  not  be  sold" 
to  a  private  bidder.  They  express  the  pre- 
cise idea  to  be  conveyed  by  the  statutory  re- 
cital, and  are  therefore  ^equally  good.' "  The 
deed  Is  not  void  on  its  face  because  it  sub- 
stitutes the  words  "no  person  bid"  for  the 
words  "said  property  could  not  be  sold"  in 
stating  the  necessity  of  a  sale  to  the  county. 
Baughman  v.  Harvey,  93  Pac.  146,  150,  76 
Kan.  767  (citing  and  adopting  Bowman  v. 
Cockrill,  6  Kan.  311). 

NO  PBOPEBTT 

The  words  "no  property ,**  In  Ballinger's 
Ann.  Codes  &  St  I  5248,  providing  that  "no 
property"  shall  be  exempt  from  execution  is- 
sued on  a  judgment  against  an  attorney  or 
agent  on  account  of  any  liability  incurred  for 
failure  to  account  for  money  or  other  prop- 
erty coming  into  his  hands  belonging  to  his 
principal,  are  applicable  only  to  personal 
property,  and  the  section  does  not  apply  to 
homestead  exemptions.  Ervay  T.  Hill,  90 
Pac  590,  592,  46  Wash.  457. 

NO  PBOPEBTT  FOUND 

A  return  of  "no  property  found"  means 
that  defendant  has  no  goods  or  chattels 
whereof  to  levy  the  execution  within  Rev.  St 
1899,  S  4019,  declaring  that  the  circuit  clerk 
may  not  issue  execution  on  a  transcript  judg- 
ment until  after  the  justice  has  issued  an  ex- 
ecution and  the  constable  has  made  return 
that  the  defendant  had  no  goods  or  chattels 


whereof  to  levy  the  same.    Bick  v.  Paris,  101 
S.  W.  716,  717,  124  Mo.  App.  341. 

NO  UNJIUE  ZNFIfUENOS  WAS  HAD 

Where  the  validity  of  assignments  from 
testatrix,  to  defendant  is  questioned,  a  find- 
ing that  "no  undue  influence  was  had  or  ex- 
ercised" is  equivalent  to  a  finding  that  the 
transaction  was  not  the  result  of  undne  in- 
fluence, and  does  not  negative  merely  the  di- 
rect employment  of  undue  influence,  without 
taking  into  consideration  the  effect  of  the  in- 
fluence naturally  arising  from  testatrix's  re- 
liance on  defendant's  protection  and  her  ap- 
preciation of  his  kindness.  Hohart's  Adm'r 
V.  Vail,  06  Aa  820,  828,  80  Vt  152. 

NOBILITY 

See  Confer  Title  of  Nobility. 

NOBLESSE  OBLIGE 

**The  French  have  a  maxim,  •Noblesse 
oblige,'  which  means  that  those  in  comforta- 
ble circumstances  and  possessed  of  means 
should  set  the  example  of  obedience  to  the 
laws."  State  v.  Colonial  Club,  69  S.  E.  Tit 
777,  154  N.  O.  177,  31  L.  B,  A.  (N.  S.)  387, 
Ann.  Cas.  1&12A,  1079. 

NOLLE  PROSEQUI 

A  "nolle  prosequi"  amounts  to  neither  an 
acquittal  nor  a  pardon.  It  is  simply  a  dis- 
charge of  the  particular  indictment  as  to 
which  it  is  entered,  and  Is  no  bar  to  a  fu- 
ture indictment  for  the  same  offense.  State 
V.  Brackin,  37  South.  S63, 113  La.  879. 

A  "nolle  prosequi"  is  not  a  demurrer, 
general  or  special,  nor  is  it  an  amendment 
in  the  broadest  sense  of  the  term.  It  em- 
braces only  the  withdrawal  or  abandonment 
of  a  count.  Hudson  v.  McNear,  59  AU.  646» 
547,  99  Me.  406. 

A  nolle  prosequi  in  criminal  proceedings 
is  merely  a  declaration  on  the  part  of  the  so- 
licitor that  he  will  not  then  prosecute  the 
suit  farther,  and  Is  not  an  acquittal,  al- 
though its  effect  is  to  discharge  the  defend- 
ant without  day.  Wilkinson  v.  Wilkinson,  74 
S.  B.  740,  741,  159  N.  C.  265,  39  L.  a  A.  (X. 
S.)  1215. 

A  ''nolle  prosequi"  in  criminal  proceed- 
ings does  not  amount  to  an  acquittal  of  the 
defendant,  but  he  may  again  be  prosecuted 
for  the  same  offense,  or  fresh  process  may  bs 
issued  to  try  him  on  the  same  indictment  at 
the  discretion  of  the  prosecuting  officer.  Un- 
der a  statute  providing  that  a  "nolle  prose- 
qui" with  leave  shall  be  entered  in  all  crim- 
inal actions  in  which  the  action  has  been 
pending  for  two  terms  of  court,  and  the  de- 
fendant has  not  been  apprehended,  the  proe- 
ecution  of  an  indictment  for  maintaining  a 
nuisance  at  April  term,  1906,  was  not  eikdcd 
by  the  entering  of  a  nolle  prosequi  with  leave 
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to  Issue  a  capias,  entered  at  November  term, 
1906,  for  wbich  defendant  was  arrested  in 
January,  1909,  so  that  the  prosecution  was 
upon  the  original  indictment,  and  was  bar- 
red by  the  statute.  State  v.  Williams,  65  S. 
E.  908,  909,  151  N.  G.  660  (quoting  and  adopt- 
ing definition  in  State  t.  Thornton,  36  N.  C. 
257). 

NOLO  CONTENDERE 

"The  'plea  of  nolo  contendere'  is  an  im- 
plied confession  of  the  offense  charged.  The 
Judgment  of  conviction  follows  that  plea  as 
well  as  the  plea  of  guilty."  State  ▼.  Herlihy, 
66  Att.  643,  646,  102  Me.  310. 

Under  the  common-law  rule,  which  gov- 
erns in  the  federal  courts,  to  authorize  the 
court  to  entertain  a  plea  of  nolo  contendere 
the  case  mnst  be  within  the  class  of  misde- 
meanors for  which  punishment  may  be  im- 
posed by  fine  alone,  although  the  offense  may 
as  well  be  punishable  by  imprisonment,  at 
the  discretion  of  the  court,  either  as  an  al- 
teinatiye  of  fine  or  in  addition  thereto,  or  to 
enforce  payment  of  the  fine;  and  such  plea 
cannot  be  accepted  either  in  cases  of  felony 
requiring  infamous  punishment  to  be  impos- 
ed on  conviction,  or  in  cases  of  misdemeanor 
for  which  the  punishment  must  be  Imprison- 
ment for  any  time,  with  or  without  flnd.  l!he 
so-called  plea  of  "nolo  contendere"  is  not  a 
plea  in  the  strict  sense  of  that  term  in  the 
criminal  law.  It  is  not  one  of  the  pleas  gen- 
eral or  special,  open  to  the  accused  in  all 
criminal  prosecutions  and  is  allowable  only 
under  leave  and  acceptance  by  the  court 
When  accepted  by  the  court,  it  becomes  an 
implied  confession  of  guilt,  and  for  the  par- 
poses  of  the  case  only  equivalent  to  a  plea  of 
guilty,  but  distinguishable  from  such  plea  in 
that  it  cannot  be  used  against  the  defendnnt 
as  an  admission  in  any  dvil  suit  for  the  same 
act  Where  a  plea  of  nolo  contendere  was 
tendered  to  an  indictment  containing  counts 
some  of  which  charged  offenses  which  requir- 
ed punishment  by  both  fine  and  imprisonment, 
while  on  others  a  fine  alone  might  be  impos- 
ed, the  action  of  the  court  in  hearing  evi- 
dence, making  a  finding  of  guilty  as  charged 
and  sentencing  defendant  to  both  fine  and 
imprisonment,  was  inconsistent  with  the  ac- 
ceptance of  such  plea,  and  the  judgment  of 
conviction  without  a  Jury  trial  was  without 
Jurisdiction  and  void.  When  an  indictment 
contains  counts  charing  offenses  for  which 
the  statute  requires  the  imposition  of  punish- 
ment by  both  fine  and  imprisonment  and  oth- 
ers for  offenses  which  may  be  punished  by 
fine  alone,  the  court  has  authority  to  allow 
a  tendered  plea  of  nolo  contendere;  but  in 
such  case  the  further  proceedings  and  pun- 
ishment mnst  be  confined  to  the  latter  class 
of  counts  to  which  alone  the  plea  is  applica- 
ble. Tucker  v.  United  States,  196  Fed.  260, 
2(52.  266^  267,  116  C.  C.  A.  62,  4  L.  R.  A.  (N. 
8.)  70. 


As  oonvlotioiit 

The  plea  of  *'nolo  contendere''  is  an  im- 
plied confession  of  the  offense  charged,  and 
the  Judgment  of  conviction  follows  that  plea 
as  well  as  the  plea  of  guilty,  and  it  is  not 
necessary  that  the  court  should  adjudge  that 
the  party  was  guilty,  for  that  follows  by  nec- 
essary legal  inference  from  the  implied  con- 
fession. State  T.  Herlihy,  66  Atl.  648,  646, 
102  Me.  810. 

"Plea  of  *nolo  contendere,'  when  accept- 
ed by  the  court,  is,  in  its  effect  on  the  case, 
equivalent  to  the  plea  of  guilty.  •  •  • 
The  Judgment  of  conviction  follows  upon 
such  a  plea,  as  well  as  upon  a  plea  of  guilty. 
and  such  a  plea,  if  accepted,  cannot  be  with- 
drawn and  a  plea  of  not  guilty  entered,  except 
by  leave  of  court."  State  v.  Siddall,  68  Atl. 
634,  686,  103  Me.  144  (quoting  and  adopting 
definition  in  Commonwealth  y.  Ingersoll,  14 
N.  B.  449,  145  Mass.  381). 

NOMINAL 
iroBcnrAL  damages 

"Nominal  damages"  is  defined  as  some 
small  amount,  sufficient  to  cover  and  carry 
the  costs.  Batson  v.  Higglnbothem,  68  8.  B. 
455,  457,  7  Ga.  App.  835. 

"Nominal  damages"  is  some  very  small 
sum,  as  a  farthing,  a  penny,  or  a  sixpence. 
Hasselbusch  v.  Mohmking,  73  AU.  061,  962. 
76  N.  J.  Law,  691  (citing  Sedg.  Dam.  p.  44). 

A  new  trial  will  not,  as  a  general  rule, 
be  granted  to  enable  the  defeated  party  to 
recover  "nominal  damages,"  which  are  such 
as  are  to  be  awarded  in  a  case  where  there 
has  been  a  breach  of  contract,  and  no  actual 
damages  can  be  shown.  Beattie  v.  New 
York,  N.  H.  &  H.  R.  R.  Co.,  80  Atl.  709,  710, 
84  Conn.  555. 

The  term  ''nominal  damages,"  like  "ex- 
emplar>'  damages,"  is  purely  relative,  and 
carries  with  it  no  suggestion  of  certainty  as 
to  amount,  though  it  generally  refers  to  a 
trivial  sura  awarded.  Where  a  mere  breach 
of  duty  or  infraction  of  right  is  shown  with 
no  serious  loss  sustained,  the  amount  may, 
according  to  the  circumstances  of  each  par- 
ticular case,  vary  almost  indefinitely,  depeiul- 
ing  largely  on  the  amount  involved,  a  recov- 
ery being  properly  classified  as  nominal  dam- 
ages where  the  violation  of  a  right  issue  is 
shown,  substantial  damages  claimed,  and 
some  actual  loss  proved,  and  yet  the  damages 
are  not  susceptible  of  reasonable  certainty  of 
proof  as  to  their  extent.  Western  Union 
Telegraph  Co.  v.  Glenn,  68  S.  E.  881,  8  Ga. 
App.  168. 

"Nominal  damages  are  a  small  and  triv- 
ial sum,  awarded  for  a  technical  injury,  due 
to  a  violation  or  invasion  of  some  legal  right, 
and  as  a  consequence  of  which  some  dam- 
ages must  be  awarded  to  determine  the 
right  They  are  not  given  as  an  equivalent 
for  the  wrong,  but  In  recognition  of  a  tech- 
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ntcal  injury.  There  need  be  no  actual  dam- 
age, however  small.  They  are  called  nom- 
inal damages,  in  contradistinction  to  actual, 
suhstantial,  or  compensatory  damages.  They 
are  damages  in  name  only,  not  in  fact  They 
have  been  described  as  a  peg  on  which  to 
hang  costs ;  but  they  are  still  recognized  as 
the  subject  of  a  substantial  legal  claim,  and 
the  party  is  entitled  to  them  if  he  can  show 
any  injury  to  his  right  If  he  establishes  a 
cause  of  action — that  is,  an  injury  in  its 
technical  sense — and  fails  to  show  any  dam- 
num, or  damage,  he  can  recover  nominal 
damages."  Chaffin  v.  Fries  Mfg.  &  Power 
Co.,  47  S.  B.  226,  228,  135  N.  C.  95. 

Where  a  legal  right  has  been  invaded 
and  real  Injury  done,  the  damages,  though 
small,  are  actual,  and  not  nominal,  nominal 
damages  being  those  so  small  in  amount  as  to 
show  that  they  were  not  intended  as  any 
equivalent  or  satisfaction  to  the  party  recov- 
ering them;  the  term  being  a  relative  one, 
and  carries  no  suggestion  of  certainty  as  to 
amount  Moore  v.  Duke,  80  Atl.  194,  197,  84 
Vt.  401. 

NOMINAL  PARTNER 

The  term  "nominal  partner,"  as  com- 
monly understood,  means  *'a  person  who  is 
not  a  partner  at  alU  but  allows  the  use  of  his 
name  in  the  firm,  generally  to  give  it  addi- 
tional credit  or  to  attract  custom,  thus  in- 
curring all  the  liabilities  while  deriving  none 
of  the  benefits  of  the  association."  Lasher  v. 
Ck)lton,  80  N.  B.  122,  123,  225  111.  234,  8  Ann. 
Cas.  367  (quoting  and  adopting  definition  in 
2  Bates,  Partn.  i  11. 

NOMINATE 

See,   also.   Appoint— A W)ointment;    Pri- 
mary Election. 

The  term  "nominate"  means  to  designate 
by  name,  and  not  merely  to  refer  to  some 
place  where  the  name  can  be  found.  In  re 
Hopper,  132  N.  Y.  Supp.  730,  731,  73  Misc. 
Rep.  369. 

The  terms  "nominate"  and  "appoint"  are 
not  synonymous,  though  there  are  some  in- 
stances where  the  terms  may  be  used  to 
mean  the  same  thing,  and  under  St.  Cal. 
1887,  p.  67,  c.  57,  providing  for  the  appoint- 
ment of  certain  trustees  by  the  Governor  with 
the  advice  and  consent  of  the  Senate,  an  ap- 
pointment is  not  completed  by  the  transmis- 
sion of  the  nomination  by  the  Governor  to 
the  Senate  and  the  confirmation  of  the  nom- 
ination by  the  Senate.  The  appointment  is 
not  made  until  the  commission  is  issued,  and 
issuing  the  same  is  the  last  act,  and  in  is- 
suing the  commission  the  Governor  is  per- 
forming an  executive  and  not  a  ministerial 
act,  and  is  therefore  acting  under  his  discre- 
tionary powers,  and  may  or  may  not  issue 
the  commission,  although  the  Senate  may 
have  advised  it  and  consented  that  he  should 
make  the  appointment    Harrington  v.  Par- 


dee, 82  Pac.  83,  84,  1  Cal.  App.  278  (citing 
Marbury  v.  Madison,  1  Granch  [5  U.  S.1 137, 
2  L.  Ed. 


NOMINATION 

See   Certificate   of   Nomination;    Partf 
Nomination. 

The  provision  in  Lraws  1011,  c.  649, 
amending  Election  Law,  $  331,  that  the  names 
of  candidates  chosen  by  more  than  one  po- 
litical party  or  independent  body  shall  not 
appear  more  than  once  on  the  printed  official 
ballot,  discriminates  against  the  political  par- 
ties nominating  a  candidate  also  nominated 
by  another  party  in  whose  column  alone  his 
name  appears,  and  violates  the  Constitutioo, 
notwithstanding  the  definition  in  such  amend- 
ing law  of  the  term  "nomination,"  which  lim- 
its the  right  of  all  parties  to  nominate  can- 
didates to  a  selection  in  accordance  with  the 
act,  and  so  does  not  include  the  right  to 
have  the  candidates'  names  appear  on  the  of- 
ficial ballot  in  the  column  of  a  particular 
party.  In  re  Hopper,  132  N.  T.  Supp.  730. 
731,  73  Misc.  Rep.  369. 

The  act  incorporating  the  city  of  Crans- 
ton, providing  for  caucuses  for  the  selectioD 
of  candidates  to  be  voted  for  at  the  first  elec^ 
tion,  and  that  all  "certificates  of  nominatlou" 
of  candidates  shall  be  filed  at  least  nine  day^ 
before  the  first  election,  merely  provides  for 
the  filing  of  certificates  of  nomination  at  cau- 
cuses; and  Gen.  Laws  1909,  c.  11,  {  18,  pro- 
viding for  the  filing  of  'certificates  of  nom 
ination  '*  and  "nomination  papers,"  governs  as 
to  the  filing  of  nomination  papers,  since  the 
statutes  by  long  usage  make  certificates  of 
nomination  refer  to  nominations  by  caucuses, 
while  nomination  papers  relate  to  nomina- 
tions by  individual  voters.  Greenough  v.  Wa 
terman,  75  Atl.  865,  866,  30  R.  L  447. 

NOMINEE 

As  officer,  see  Officer. 

A  candidate  becomes  a  "nominee"  for 
public  office  only  upon  filing  the  certificate  of 
nomination  with  the  proper  officers,  within 
the  meaning  of  Election  Law  (Consol.  Iia\v«. 
c.  17)  §  136.  In  re  O'Brien,  125  N.  Y.  Supp. 
2C9,  140  App.  Div.  467. 

In  St  1898,  §  34,  pertaining  to  general 
elections,  and  providing  that  if  the  nomine*^ 
die  after  the  ballots  are  printed  and  no  nom- 
ination shall  be  made  as  herein  provided 
the  votes  cast  for  him  shall  be  counted  and 
returned,  the  "nominee"  is  the  person  wh«» 
has  received  the  party  nomination  for  an  of- 
fice. State  ex  rel.  Bancroft  v.  Frear,  12S  N. 
W.  1068,  1075,  144  Wis.  79,  140  Am.  St.  Re^ 
992. 

Gomp.  St.  1903,  c.  26,  §  32,  provides  that 
in  no  case  shall  the  candidate  of  any  politi- 
cal party  be  entitled  to  be  designated  on  the 
official  election  ballot  as  the  candidate  of 
more  than  one  political  party,  and  shall  be 
designated  on  the  "official  ballot**  as  the  nom- 
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Inee  of  the  party  In  whose  nomination  his 
name  appears  as  the  political  party  with 
which  he  affiliates.  Held,  that  the  words  **can- 
didate  of  any  political  party"  and  the  "nomi- 
nee of  the  party"  mean  a  person  who  has 
been  selected  by  a  party  as  its  candidate  for 
pDblic  office,  and  do  not  refer  to  one  who  is 
desirous  of  becoming  a  candidate  and  whose 
name  is  submitted  to  the  choice  of  the  vo- 
ters at  a  primary  election.  A  party's  candi- 
date and  its  nominee  cannot  be  determined 
until  after  a  choice  has  been  made  at  a  pri- 
mary. State  ex  rel.  Adair  v.  Drezel,  105  N. 
W.  174,  177,  74  Neb.  776. 

NON 

KON  COMPOS  MENTIS 

See  Mind  of  a  Non  Compos. 

The  words  **non  compos  mentis"  mean  a 
total  deprivation  of  reason.  Slaughter  v. 
Heath,  57  S.  E.  69,  71,  73.  127  Ga.  747,  27 
L.  R.  A.  (N.  S.)  1. 

One  is  "non  compos  mentis"  as  to  his  con- 
tracts when  he  does  not  possess  understand- 
ing sufficient  to  comprehend  the  nature,  ex- 
tent, and  consequences  of  them.  Nichols  v. 
Nichols,  66  Atl.  161,  165,  79  Conn.  644. 

"The  term  'non  compos  mentis,'  used  by 
the  Code,  embraces  not  only  lunatics  and  idi- 
ots, but  also  all  persons  Of  unsound  mind." 
Under  the  rule  that,  for  the  assumption  of 
continued  maintenance  of  control,  by  a  court 
of  chancery  over  the  person  and  estate  of 
one  alleged  to  be  of  unsound  mind,  it  is  not 
necessary  to  prove  the  entire  absence  of  rea- 
son, understanding,  or  memory,  but  only  to 
show  incapacity  to  contract,  evidence  held 
sufficient  to  sustain  an  order  dismissing  a  pe- 
titiofi  for  the  discbarge  of  the  committee  of 
the  person  and  estate  of  a  person  of  unsound 
mind."  Johnson  v.  Safe  Deposit  A  Trust  Co. 
of  Baltimore,  65  Atl.  333,  334,  104  Md.  460 
(quoting  and  adopting  definition  in  Green- 
wade  V.  Greenwade,  43  Md.  815). 

HON  DETIN£T 

A  plea  of  the  **general  issue"  in  detinue 
is  the  equivalent  of  a  plea  of  "non  detinet" 
at  common  law,  and  puts  in  issue  the  i)laln' 
tiff's  right  of  recover.  Ryall  v.  Pearson 
Bros.,  41  South.  673,  148  Ala.  668  (citing  Car- 
lisle's Case,  26  South.  115,  122  Ala.  446). 

HON  EST  FACTUM 

"A  plea  of  *non  est  factum'  properly  ten- 
ders the  issue  whether  the  specialty  was  law- 
fally  sealed  by  the  commissioners  and,  if  so, 
whether  it  is  the  deed  of  the  defendants." 
English  v.  Mayor,  etc,  of  City  of  Jersey 
City,  42  N»  J.  Law,  275,  278. 

In  an  action  on  a  policy  of  life  insurance, 
a  plea  that  *'the  defendant  did  not  euter  in- 
to the  alleged  contract  sued  on"  was  not  a 
plea  of  *'non  est  factum/'  within  Code  1896» 


{  3353,  form  33.  Manhattan  Life  Ins.  Go.  t. 
Yerneuille,  47  South.  72,  78,  156  AUu  692. 

HON  OBSTANTE  VEBEDICTO 

A  motion  for  Judgment  notwithstanding 
the  verdict  is  not  proper,  where  no  motion 
for  a  directed  verdict  was  made  at  the  close 
of  plaintifTs  case.  Lendls  Mach.  Co.  v.  Kon- 
antz  Saddlery  Co.,  116  N.  W.  333,  334,  17  N. 

D.  310. 

A  "Judgment  non  obstante"  is  usually  a 
Judgment  entered  by  order  of  the  court  for 
the  plaintiff  in  an  action  at  law  notwith- 
standing a  verdict  for  the  defendant.  At 
common  law  a  Judgment  non  obstante  vere- 
dicto could  be  entered  only  when  the  plea 
confessed  the  cause  of  action  and  set  up  mat- 
ters in  avoidance  which  were  insufficient,  al- 
thought  found  true,  to  constitute  either  a 
defense  or  a  bar  to  the  action.  In  such  case 
the  plaintiff  was  entitled  to  a  Judgment  in 
his  favor  notwithstanding  a  verdict  for  the 
defendant.  The  practice  was  adopted,  says 
Judge  Pearson,  to  discourage  sham  pleas  by 
the  defendant.  Hence  it  follows  that  at  com- 
mon law  a  Judgment  non  obstante  could  only 
be  granted  upon  motion  of  the  plaintiff,  nev- 
er for  a  defendant,  and  that  its  use  was  con- 
sequently very  restricted.  This  rule,  howev- 
er, has  been  relaxed  in  many  Jurisdictions, 
especially  where  counterclaims  are  pleaded, 
and  where  the  code  system  prevails,  and  it  is 
held  that  such  Judgment  may  be  rendered  on 
the  pleadings  for  either  party  entitled  to  it 
irrespective  of  the  verdict.  In  no  case,  how- 
ever, can  such  a  Judgment  be  rendered  for 
any  party,  except  when  the  pleadings  entitle 
the  party  against  whom  the  verdict  was  ren- 
dered to  a  Judgment.  Where  the  court  in  an 
action  for  personal  injuries  refused  a  motion 
of  nonsuit,  and  a  motion  to  render  Judgment 
on  the  issues,  whether  plaintiff  contributed  to 
his  injury  by  negligence,  and  the  amount  of 
damages.  Judgment  could  not  be  appropriate- 
ly rendered  for  defendant  notwithstanding 
the  Jury's  negative  answer  to  the  first  issue 
and  its  finding  of  $3,000  damage  on  the  sec- 
ond issue.     Shives  v.  Eno  Cotton  Mills,  66  S. 

E.  141,  142, 151  N.  C.  290  (citing  and  adopting 
2  Tidd,  Pr.  922 ;  Rap.  &  L.  Law  Diet. ;  Black 
Law  Diet. ;  Cotton  Mills  v.  Abernathy,  20  S. 
E.  522,  115  N.  C.  403 ;  Walker  v.  Scott,  11  S. 
E.  364,  106  N.  C.  57 ;  Riddle  v.  Town  of  Ger- 
manton,  23  S.  E.  332,  117  N,  C.  387;  Moye 
V.  Petway,  76  N.  C.  329). 

"A  motion  for  a  Judgment  *non  obstante 
veredicto' — that  is,  that  Judgment  be  given 
in  the  mover's  favor,  without  regard  to  the 
verdict  obtained  by  his  adversary — is  made 
in  cases  where,  after  a  pleading  by  the  adver- 
sary in  confession  and  avoidance,  and  issue 
joined  thereon,  and  verdict  for  the  adversary, 
the  unsuccessful  party,  in  retrosi>ective  exam- 
ination of  the  record,  conceives  that  such 
pleading  was  lad  in  substance,  and  might 
have  been  made  the  subject  of  demurrer  on 
that  ground.    •    •    •    In  such  a  case,  there- 
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fore,  tbe  court  will  give  Judgment  for  sach 
opposite  party  without  regard  to  the  verdict.'" 
N.  Frank  &  Sons  v.  Gump,  51  S.  E.  358,  104 
Va.  306  (quoting  and  adopting  definition  in 
4  Min.  Inst  [Sd  Ed.]  pt  1,  p.  946). 

NON  SUI  JURIS 

The  words  *'non  sui  juris,"  as  applied  to 
a  child,  means  that  the  child  has  not  yet 
arrived  at  what  is  called  the  age  of  adult  dis- 
cretion, so  that  the  burden  of  proof  Is  on  the 
party  claiming  that  the  child  was,  as  a  mat- 
ter of  fact,  sul  juris.  Grealish  v.  Brooklyn, 
Q.  0.  &  S.  R.  Co.,  114  N.  Y.  Supp.  582,  583, 
130  App.  Div.  238  (citing  Gerber  v.  Boorstein, 
99  N.  Y.  Supp.  1091,  113  App.  Div.  808). 

The  phrase  ''non  sui  juris,"  as  used  in 
an  instruction  in  a  personal  injury  suit  sub- 
mitting it  to  the  jury  to  determine  whether 
or  not  the  person  injured,  who  was  under  six 
years  of  age,  was  non  sui  juris,  means  that 
th^  child  was  not  of  sufficient  age  and  dis- 
cretion to  care  for  his  own  safety,  so  that  it 
would  be  imprudent  to  go  about  alone.  Kost- 
enbaum  v.  New  York  City  R.  Co.,  105  N.  Y. 
Supp.  66,  67,  120  App.  Div.  160. 

NOlf OOMTili  UOU8  EASEMENT 

A  right  of  way  is  "noncontlnuous''  be- 
cause to  its  use  the  act  of  man  is  essential 
at  each  time  of  enjoyment  Dee  v.  King,  59 
AU.  839,  841,  77  Vt  230,  68  L.  R.  A.  860. 

NONEXPLOSIOlf 

A  "constant  pressure  engine"  is  one  in 
which  the  cylinder  pressure  remains  the  same 
during  the  outward  travel  of  the  piston  while 
the  volume  of  flame  increases.  The  pres- 
sure is  applied  continuously.  This  mode  of 
operation  is  also  called  "slow  combustion'* 
and  "nonexplosion."  Columbia  Motor  Car 
Co.  V.  C.  A.  Duerr  &  Co.,  184  Fed.  893,  898, 
107  C.  0.  A.  215. 

NONFEASANCE 

"*Non  feasance'  is  the  omlission  of  an 
act  which  a  person  ought  to  do."  It  is  the 
neglect  or  refusal  without  sufficient  excuse 
to  perform  an  act  which  it  is  an  officer's 
legal  duty  to  the  Individual  to  perform. 
State,  to  Use  of  Cardin,  v.  McClellan,  85  S. 
W.  267,  268,  113  Tenn.  616,  3  Ann.  Cas.  992. 

"  'Nonfeasance'  is  the  nonperformance  of 
some  act  which  ought  to  be  performed.*'  The 
directors  of  a  county  fair  association  are  not 
liable  for  the  admission  fee,  for  mere  non- 
feasance in  failing  to  more  securely  protect 
patrons  in  the  grand  stand  from  injuries 
from  a  wild  ball  pitched  or  batted  in  the 
game,  which  resulted  in  injury  to  one  admit- 
ted to  the  grand  stand.  Williams  v.  Dean, 
111  N.  W.  931,  933,  134  Iowa,  216,  11  L.  R.  A. 
(N.  S.)  410  (citing  and  adopting  111.  Cent  Ry. 
V.  Ponlkes,  60  N.  B.  890,  191  111.  57). 

Under  Civ.  Code  Cal.  f  2629,  providing 
that  "an  insurer  is  not  liable  for  a  loss  caus- 
ed by  the  willful  act  of  the  insured,  but  he 


la  not  exonerated  by  the  negUgeiioe  of  Om 
Insured,  or  of  his  agents  or  others,**  ex- 
pressly made  a  part  of  a  marine  policy  oi 
cargo,  there  can  be  no  recovery  for  \o»  or 
damage  resulting  directly  from  the  act  of 
the  master  in  designedly  undertakiiig  to 
force  the  vessel  through  floating  ice  on  a 
voyage  to  Alaska,  with  knowledge  of  the 
dangers  to  be  encountered  and  with  ample 
time  to  have  avoided  them,  in  order  to  ar- 
rive more  quickly  at  his  destination  and  s^ 
cure  a  better  market  for  his  cargo.  Such 
conduct  is  not  mere  negligence,  but  is  a 
willful  omission  to  perform  his  legal  dntj 
and  an  intentional  commission  of  a  wrongful 
act.  The  court,  speaking  through  Chief  Jus- 
tice Shaw,  in  Chandler  v.  Worcester  Mutual 
Fire  Ins.  Co.,  3  Cush.  (57  Mass.)  328  (an  ac- 
tion on  a  Are  policy)  said:  "By  an  toteot 
to  burn  the  building  we  understand  a  pur- 
pose manifested  and  followed  by  souse  act 
done  tending  to  carry  that  purpose  into  ef- 
fect, but  not  including  a  mere  ^nonfeasance.' 
Suppose  the  assured,  in  his  own  house,  sees 
the  burning  coals  in  the  flreplace  roll  down 
onto  the  wooden  floor,  and  does  not  brush 
them  away.  This  would  be  mere  'nonfeas- 
ance.* It  would  not  prove  an  intent  to 
burn  the  building;  but  it  would  show  a 
^culpable  recklessness*  and  indifference  to 
the  rights  of  others.  *  ^  ^  To  what  ex- 
tent such  negligence  must  go,  in  order  to 
amount  to  *gross  miscondoct,'  it  is  difflcnlt 
by  any  definitive  or  abstract  rule  of  law,  in- 
dependently of  circumstances,  to  desi(n>ate. 
The  doctrine  of  the  civil  law,  that  'crassa 
negligentla'  was  of  itself  proof  of  fraud,  or 
equivalent  to  fraudulent  purpose  or  design, 
was  no  doubt  founded  in  the  consideration 
that,  although  such  negligence  consists  in 
doing  nothing,  and  is  therefore  a  nonfeas- 
ance, yet  the  doing  of  nothing,  when  the 
slightest  care  or  attention  would  prevent 
a  great  injury,  manifests  a  willingness,  dif- 
fering little  in  character  from  a  fraudulent 
and  criminal  purpose,  ^>  commit  such  in- 
Jury.**  Standard  Marine  Ins.  Co.,  limited, 
of  Liverpool,  Eng.,  V.  Nome  Beach  Lighter- 
age &  Transp.  Co.,  133  Fed.  636,  648,  67  C 
C.  A.  602,  1  L.  R.  A.  (N.  S.)  1005. 

Misfeasance  distisLsitinlied 

''Nonfeasance"  is  doing  nothing,  white 
"misfeasance"  Is  doing  improperly.  Stiewel 
V.  Borman,  37  S.  W.  4(M,  105,  63  Ark.  30 

"Nonfeasance"  is  the  omission  of  an 
act  which  a  person  ought  to  do,  as  distin- 
guished from  "misfeasance,"  wjilcfa  is  the 
improper  doing  of  an  act  which  a  person 
might  lawfully  do.  Southern  Ry.  Co.  ?. 
Rowe,  59  S.  E.  462,  466,  2  Ga.  App.  557. 

'*  'Nonfeasance'  is  the  total  omlssfon  or 
failure  of  the  agent  to  enter  upon  the  per 
formance  of  a  distinct  duty  or  undertaking 
which  he  has  agreed  with  his  principal  to 
do.  'Misfeasance'  means  the  improper  do- 
ing of  an  act  which  the  agent  might  lawful- 
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ly  do."  Southern  Ry.  Go.  ▼.  Miller,  67  S.  B. 
1090,  1002,  1  Ga.  App.  616  (quoting  and 
adopting  the  deflnitiona  in  Southern  Ry.  Ck). 
r.  Gilzzle,  63  S.  B.  244*  124  Qa.  786, 110  Am. 
St  Rep.  191). 

"Mlsfeasance'Vla  the  performance  of  an 
act,  which  might  lawfully  be  done,  in  an  im- 
proper nmnner,  resulting  in  injury  to  anoth- 
er, while  "nonfeasance"  is  the  nonperform- 
ance of  an  act  which  should  be  performed. 
Haynes'  Adm'rs  v.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co..  140  S.  W.  176,  179,  145  Ky.  209.  Ann. 
Cas.  1913B,  719. 

"Misfeasance*'    and    ^^nonfeasance,"    as 
used  in  connection  with  the  acts  of  agents, 
is  often   difficult  of   determination.     "Mis- 
feasance" means  a  positive  wrong.    It  may 
involve  also,  to  some  extent,  the  idea  of  not 
doing,  as  where  tlie  agent  while  engaged  In 
the  performance  of  his  undertaking  does  not 
do  something  which  it  was  his  duty  to  do 
imder   the    circumstances.     The   distinction 
to  be  observed  between   mere  nonfeasance 
and  misfeasance  was  considered  in  Osborne 
V.  Morgan,  130  Mass.  103  (39  Am.  Rep.  487), 
where  the  court  said:    "It  is  often  said  in 
the  books  that  an  agent  is  responsible  to 
third  persons  for  misfeasance  only,  and  not 
for  nonfeasance.     And  it  is  doubtless  true 
that  if  an   agent  never  does  anything  to- 
wards carrying  out  his  contract  with   his 
principal,  but  wholly  omits  and  neglects  to 
do  so,  the  principal  is  the  only  person  who 
can  maintain  any  action  against  him  for  the 
nonfeasance.     But  if  the  agent  once  actual- 
ly undertakes  and  enters  upon  the  execution 
of  a  particular  work,  it  is  his  duty'  to  use 
reasonable  care  in  the  manner  of  executing 
it,  so  as  not  to  cause  any  injury  to  third 
persons   which   may   be   the  natural  conse- 
quence of  his  acts ;   and  he  cannot,  by  aban- 
doning its   execution   midway   and   leaving 
things    in    a    dangerous    condition,    exempt 
himself  from   liability   to  any  person   who 
suffers  injury  by  reason  of  his  having  so  left 
them   without  proper   safeguards.     This  is 
not  nonfeasance,  or  doing  nothing,  but  it  Is 
misfeasance,  doing  Improperly."     Where  an 
agent  has  complete  control  of  a   tenement 
house,  and   constructs  a  new   walk  in  the 
court,  leaving  a  large  hole  in  the  walk,  and 
plaintiff,    a    new   tenant,    without    previous 
knowledge  of  the  existence  of  the  hole,  step- 
ped into  it  after  dark  and  was  severely  In- 
jured, it  is  misfeasance  of  the  agent  render- 
ing him  liable,  and  not  a  mere  nonfeasance. 
Carson  v.  Qulnn,  105  S.  W.  1088,  1091,  127 
Mo.  App.  525. 

"A  distinction  ordinarily  is  taken  be- 
tween acts  of  'misfeasance,'  or  positive 
wrongs,  and  'nonfeasance,*  or  mere  omissions 
of  duty.  The  master  is  always  liable  to 
third  persons  for  the  misfeasances  of  his 
servants  in  all  cases  within  the  scope  of  his 
employment.  The  principal  is  also  liable  to 
third  j^ersons  for  like  misfeasances  of  bis 


agent  The  agent  is  alao  liable  to  third  per- 
sons for  his  own  misfeasances  and  positive 
wrongs,  but  he  is  not  liable  to  third  peisons 
for  his  own  nonfeasances  or  omissionB  of 
duty  in  the  course  of  his  employment  His 
liability  in  such  cases  is  to  his  prindpaL 
The  ^stinction  between  misfeasance  and 
nonfeasance,  between  acts  of  direct  positive 
wrongs  and  mere  neglects  of  agents  as  to 
their  personal  liability,  seems  to  be  founded 
on.  this  ground.  No  authority  whatever 
from  a  superior  to  an  inferior  can  furnish 
the  latter  a  Just  defense  for  his  own  posi- 
tive wrongs  or  trespasses,  for  no  man  can 
authorize  another  to  do  a  positive  wrong. 
But  in  respect  to  nonfeasance,  or  mere  neg- 
lects in  the  performance  of  duty,  the  re- 
sponsibility therefor  must  arise  from  some 
express  or  implied  obligation  between  par- 
ticular iMirties  standing  in  privity  of  law 
or  contract  with  each  other,  and  no  man  is 
bound  to  answer  for  any  such  violations  of 
duty  or  obligation  except  to  those  to  wlElom 
he  has  become  directly  bound  or  amenable 
for  his  conduct"  Bryce  v.  Southern  R.  CJo., 
125  Ted.  958,  962  (quoting  and  adopting  def- 
initions in  Story,  Ag.  [9th  Ed.]  {§  308,  809). 

"There  is  a  distinction  between  'non- 
feasance' and  'misfeasance'  or  'malfeasance' ; 
and  this  distinction  is  often  of  great  im- 
portance in  determining  an  agent's  liability 
to  third  persons.  In  this  connection,  'non- 
feasance' means  the  total  omission  or  failure 
of  an  agent  to  enter  upon  the  performance 
of  some  distinct  duty  or  undertaking,  which 
he  has  agreed  with  his  principal  to  do.  'Mis- 
feasance' means  the  improper  doing  of  an 
act  which  the  agent  might  lawfully  do,  or, 
in  other  words,  It  is  the  performing  of  his 
duty  to  bis  principal  in  such  a  manner  as  to 
infringe  upon  the  rights  and  privileges  of 
third  persons;  and  'malfeasance'  is  the  do- 
ing of  an  act  which  he  ought  not  to  do  at 
all.  It  is  not  every  omission  or  failure  to 
perform  a  duty  that  will  constitute,  a  non- 
feasance, but  only  an  omission  to  perform 
such  distinct  duties  as  he  owes  to  his  prin- 
cipal, as  distinguished  from  those  which  he 
owes  to  third  persons,  or  the  public  in  gen- 
eral as  a  member  of  society.  Nonfeasance 
does  not  extend  to  the  omission  or  failure  to 
do  some  act  whereby  a  third  person  is  in- 
jured after  he  has  once  entered  upon  the 
performance  of  his  contractual  obligations. 
For  example,  if  an  agent  undertakes  to  per- 
form certain  acts  for  another,  and  he  re- 
fuses or  falls  to  enter  upon  such  perform- 
ance, it  is  nonfeasance;  but  if  he  once  be- 
gins the  performance  of  such  acts,  and,  in 
doing  so,  falls  or  omits  to  do  certain  acts 
which  he  should  have  done,  whereby  a  third 
person  is  injured,  it  is  not  a  nonfeasance, 
but  a  misfeasance.  Misfeasance  may  in- 
volve the  omission  to  do  something  which 
ought  to  be  done;  as  where  an  agent,  en- 
gaged in  the  performance  of  his  undertaking, 
omits  to  do  something  which  it  is  his  duty 


KOKP£ASAKC£ 


622 


NONJOINDER  OF  PABTIE8 


to  da  uiider.  the  circumstanoee,  as  when  lie 
doAs  not  exercise  that  degree  of  care  which 
due  regard  for  the  rights  of  others  requires." 
Where  the  owner  of  a  building  executed  a 
deed  of  trust  thereon  to  secure  bonds  issued 
by  the  owner,  and  the  trustee  was  made  an 
attorney  in  fact,  irrevocable,  to  rent  the 
building,  collect  rents,  pay  taxes,  and  all 
expenses  connected  with  the  management  of 
the  building,  and  the  trustee  was  to  retain  a 
certain  per  cent  of  the  moneys  collected  In 
payment  of  such  services,  and  the  trustee 
also  assumed  management  of  the  building, 
employed  all  servants  connected  with  the 
building,  and  paid  them  their  wages,  it  was 
held  that  the  trustee  was  liable,  as  for  a 
"misfeasance,"  for  injuries  to  one  riding  on 
an  elevator  in  the  building  owing  to  negli- 
gence in  the  maintenance  and  repair  of  the 
elevntor,  or  the  negligence  of  the  operator. 
Orcutt  V.  Century  Bldg.  Co.,  99  S.  W.  1062, 
1063,  1068,  201  Mo.  424,  8  L.  R.  A.  (N.  S.) 
929  (quoting  and  adopting  definition  in  Clark 
&  S.  Law  of  Agency,  §  596). 

The  failure  of  a  gas  company  operating 
as  an  agent  of  a  city  under  contract  for  the 
illumination  of  the  city  streets  to  perform  its 
duty  to  keep  service  pipes  f]:y>m  Its  mains  to 
the  dty  lamps  in  repair  involves  an  aflirm- 
ative  element  of  negligence  amounting  to 
misfeasance,  and  it  is  liable  to  any  one  in- 
jured in  consequence  thereof,  for  an  agent 
who  undertakes  and  enters  on  the  execution 
of  a  particular  work,  must  use  reasonable 
care  in  the  manner  of  executing  it,  and  he 
cannot  by  abandoning  its  execution,  exempt 
himself  from  liability  to  any  person  suffering 
Injury  by  reason  of  his  act,  because  that  act 
is  not  "nonfeasance,"  but  Is  "misfeasance.** 
(\)nsolldftted  Gas  Co.  of  Baltimore  City  v. 
Connor,  78  Atl.  725,  729,  114  Md.  140,  32  L. 
R.  A.  (N.  S.)  809. 

The  term  "nonfeasance**  refers  to  an 
agents  omission  to  perform  a  duty  which  he 
owes  to' his  principal  by  virtue  of  the  agen- 
cy and  for  which  he  is  responsible  to  his 
principal  only;  but,  whenever  the  agents 
omission  consists  of  failure  to  perform  a 
duty  which  he  owes  to  third  persons,  then, 
as  to  such  persons,  his  omission  is  "mis- 
feasance" for  which  he  is  responsible.  Ha- 
gerty  v.  Montana  Ore  Purchasing  Co.,  98  Pac. 
643,  645,  38  Mont.  69,  25  L.  R.  A.  (N.  S.)  356. 

The  distinction  between  "nonfeasance** 
and  "misfeasance**  has  been  expressed  by 
the  courts  of  this  state  as  follows:  "If  the 
duty  omitted  by  the  agent  or  servant  de- 
volved upon  him  purely  from  his  agency  or 
employment,  his  omission  is  only  of  a  duty 
he  owes  his  principal  or  master,  and  the  mas- 
ter alone  is  liable.  While,  if  the  duty  rests 
upon  him  in  his  individual  character,  and 
Was  one  that  the  law  Imposed  upon  him  in- 
dependently of  his  agency  or  employment, 
then  he  is  liable."  Delay  of  the  sole  trans- 
fer agent  in  issuing  new  stock  at  the  in- 


stance of  an  executor  to  certain  designated 
persons  in  lieu  of  stock  held  by  decedent  on 
account  of  faUure  of  the  comptroller  to  gife 
consent  pending  determination  whether  tbB 
stock  was  subject  to  the  transfer  tax  Utw. 
was  not  a  "misfeasance,"  though  it  was  not 
in  fact  taxable  and  the  comptroller's  con- 
sent was  unnecessary.  Dunham  v.  City  Trost 
Co.  of  New  York,  101  N.  Y.  Supp.  87.  89,  90. 
115  App.  Div.  584  (quoting  and  adopting  Van 
Antwen>  V.  linton,  35  N.  Y.  Supp.  318.  89 
Hun,  417,  419). 

NONFINANGIAI. 

The  term  "nonflnandal,'*  as  nsed  in  a 
fraternal  insurance  policy,  means  that  the 
policy  holder  is  not  in  good  financial  stand- 
ing with  the  order.  Morgan  v.  Independent 
Order  of  Sons  &  Daughters  of  Jacob  of  Amer- 
ica, 44  South.  791,  792,  90  Miss.  864. 

NONFORFEITABLE 

Where  a  policy  of  insurance  provides 
that  if  insured,  after  paying  two  full  anonal 
premiums,  should  fail  to  pay  any  semiannual 
premiums  when  due.  Its  entire  net  reserve  by 
the  American  Experience  Mortality,  and  in- 
terest at  4  per  cent,  yearly,  less  any  indebted- 
ness to  the  company  on  the  policy,  shall  be 
applied  by  the  company  as  a  single  premium. 
at  the  company's  rates  to  the  purchase  of 
nonpartlclpating  insurance  for  the  full 
amount  insured  by  the  policy,  is  called  a 
"nonforfeitable'*  policy.  Mutual  Ben.  Life 
Ins.  Co.  of  Newark,  N.  J.,  v.  First  Nat  BanJ^ 
(Ky.)  69  S.  W.  1. 

NONINTERVENTION  "WTLL 

Under  what  is  known  In  Washington  as 
a  "nonintervention  will,"  by  which  full  pow- 
ers were  conferred  on  the  executors  to  take 
possession  of  and  wind  up  the  estate  of  the 
testator  without  any  Judicial  proceedings 
whatever,  except  those  necessary  to  establish 
the  will,  and  which  devised  and  bequeathed 
all  of  testator's  property  absolutely  to  his 
executors  as  trustees,  with  instructions  to  sell 
the  same  and  use  the  proceeds  as  therein  di 
rected,  the  legal  title  to  the  testator's  real 
estate  was  vested  in  such  trustees  regardless 
of  the  validity  of  the  disposition  made  of  the 
proceeds.  Korsstrom  v.  Barnes,  156  Fed  2S0. 
283. 

NONINTOXICATINO  UQUOR8 

The  words  "nonlntoxicating  liquors  and 
beverages,"  as  used  In  Acts  31st  Leg.  c.  20.  t 
2,  considered  In  connection  with  the  evil  In- 
tended to  be  corrected  and  with  the  history 
of  the  legislation  upon  the  same  subject  bare 
reference  to  alcoholic  or  spirituous  fluids, 
either  distilled  or  fermented,  and  do  not  in- 
clude liquids  such  as  water,  milk,  etc.  Ex 
parte  Flake  (Tex.)  149  S.  W.  146, 151. 

NONJOINDER  OF  PARTIES 

"A  nonjoinder,  or,  as  expressed  in  the 
Ck)de,  'a  defect,  of  parties  plUintlff  or  defend* 
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ftot,'  means  sufficient  parties,  and  bas  no< 
application  to  a  case  of  too  nmny  parties,  or 
the  joining  of  a  person  having  no  interest  in 
the  litigation."  Mader  v.  Piano  Mfg.  Oo.,  97 
N.  W.  843,  845,  17  S.  D.  553. 

NONMAILABLE  MATTER 

A  newspaper  without  a  wrapper,  the 
address  being  written  on  the  paper  itself, 
though  containing  scurrilous  and  defamatory 
matter,  marked  with  blue  pencil  and  so  fold- 
ed as  to  expose  the  same  to  view,  is  not  *'non- 
mailable  matter,"  within  Gr.  CkMle  (Act  March 
4,  1909,  c.  821)  §  212,  which  provides  that 
all  matter  otherwise  mailable,  on  the  "enve- 
lope or  outside  cover  or  wrapper"  of  which 
language  of  a  libelous  or  scurrilous  character 
may  be  written,  is  nonmailable,  and  which 
prohibits  the  sending  thereof  through  the 
mails.  United  States  ▼.  Higgins,  194  Fed. 
539,  541« 

NONNAVIGABLE 

To  constitute  a  nonnavigable  lake,  no 
particular  depth  is  essential,  nor  is  it  neces- 
sary that  the  water  cover  the  entire  bed  at  all 
seasons,  and  it  is  enough  if  the  body  of  the 
water  has  well-defined  banks,  filled  during 
portions  of  the  year.  State  v.  Jones,  122  N. 
W.  241,  242,  143  lowa,  398. 

In  Kentucky,  all  rivers  are  nonnavigable 
within  the  meaning  of  that  term  as  used  in 
connection  with  riparian  ownership.  Robin- 
son V.  Wells,  135  S.  W.  317,  318,  142  Ky.  800. 

NONNEGOTIABLB 

See  Negotiable. 

Under  Rev.  St  1909,  i  3392,  providing 
that  for  every  loan  made  by  a  building  and 
loan  association  a  "nonnegotiable  note"  se- 
cured by  a  first  mortgage  on  real  estate  shall 
be  given,  accompanied  by  a  transfer  of  the 
stock  of  the  member,  notes  executed  by  stock- 
holders of  a  building  and  loan  association  are 
not,  while  the  association  is  a  going  concern, 
assignable;  the  word  ''nonnegotiable*'  mean- 
ing '^nonassignable."  Layton  v.  Hough,  152 
8.  W.  410,  416,  169  Mo.  App.  213. 

NONOCClTPAlfGT 


Vaomsy  siynofliysftoiui 

In  an  action  on  an  insurance  policy  pro- 
viding that  it  was  to  become  void  if  the  build- 
ings became  vacant  or  unoccupied,  the  answer 
alleged  that  the  possession  and  occupancy  of 
the  buildings  described  and  of  the  insured 
premises  was  changed,  and  said  premises 
ceased  to  be  occupied  as  provided  in  the 
policy.  Held,  that  the  answer  was  sufficient 
to  raise  the  question  of  a  vacancy,  for  the 
terms  "vacancy"  and  **nonoccupancy"  are 
used  interchangeably  and  are  equivalent  in 
meaning.  Cone  v.  Century  Fire  Ins.  Co.,  117 
N.  W.  307,  308,  189  Iowa,  205. 

NONPECUIOABT  DAMAGES 

Nonpecuniary  damages  are  those  the 
amount  of  which  cannot  be  determined  by 


any  known  rule^  but- depend  upon  the  en« 
lightened  judgment  of  an  impartial  court  or 
jury.  In  this  class  are  included  damages 
for  pain,  suffering,  loss  of  reputation.  Impair- 
ment of  faculties,  etc.  L.  W,  Pomerene  Co. 
V.  White,  97  N.  W.  232,  234,  70  Neb.  171. 

NOVBESIDENOE— NOHRESIDENT 

As  person,  see  Person. 

To  be  a  '^nonresident"  within  the  meaning 
of  the  statute  authorizing  removal  of  causes, 
defendant  must  be  a  citizen  of  another  state. 
Parker  v.  VanderbUt,  136  Fed.  246,  249  (cit- 
ing Martin  v.  Baltimore  &  O.  R.  Co.,  14  Sup. 
Ct  534,  151  U.  S.  676,  38  L.  Ed.  311). 

A  nonresident,  within  Code  Pub.  Qen. 
Laws  1904,  art  16,  ft  123,  providing  that 
where  it  is  unknown  whether  a  nonresident  is 
living  a  bill  may  be  filed  against  him  as  if 
living,  etc.,  is  one  who  does  not  reside  in  the 
state  as  defined  in  the  law  relating  to  attach- 
ment Hollander  v.  Central  Metal  &  Supply 
Co.  of  Baltimore  City,  71  Atl.  442,  448,  109 
Md.  131,  23  L.  R.  A.  (N.  S.)  1135. 

A  "nonresident"  is  one  who  is  not  a  resi- 
dent of  a  particular  place,  and  the  term  may 
be  used  indlscrimiuately  to  describe  one  who 
does  not  reside  in  a  particular  country,  or 
state,  or  county,  or  any  of  the  smaller  subdi- 
visions of  territory  made  for  governmental 
purposes,  and  the  word  may  as  well  refer  to 
one  not  residing  in  a  county  as  to  one  resid- 
ing outside  of  the  state.  Watson  v.  Coon,  93 
N.  E.  289,  290,  247  lU.  414. 

a?he  term  ''nonresident,*'  aa  used  in  Civ. 
Code  Prac.  ft  616,  requiring  a  nonresident 
before  commencing  an  action,  to  give  a  bond 
for  costs,  and  section  617,  providing  that  if 
the  bond  is  not  given  the  action  shall  be  dis- 
missed, means  a  person  whose  legal  resi- 
dence is  not  in  this  state  but  another  state; 
and  does  not  include  a  person  whose  legal 
residence  is  in  this  state,  though  he  is  tepi- 
porarily  an  actual  resident  of  another  state. 
Erwin  v.  AUen,  99  S.  W.  322,  323,  124  Ky. 
458. 

A  citizen  of  another  state  is  not  neces- 
sarily a  ^'nonresident,"  as  a  person  may  re- 
side in  one  state  and  be  a  citizen  in  another. 
An  allegation  in  a  petition  for  removal  that 
defendant  is  a  citizen  of  a  state  other  than 
that  in  which  the  suit  is  pending  is  not  equiv- 
alent to  an  allegation  that  he  is  a  "nonresi- 
dent of  that  state"  and  does  not  show  his 
right  to  a  removal.  Irving  v.  Smith,  132  Fed. 
207. 

The  words  "nonresidents  of  that  state^*' 
as  used  in  Act  March  3,  1S87,  c.  373,  24  Stat 
552,  and  Act  Aug.  IB,  1888,  c.  866,  26  Stat 
433,  providing  that  any  suit  of  a  civil  nature 
at  law  or  In  equity,  of  which  the  Circuit 
Courts  of  the  United  States  are  given  Juris- 
diction, may  be  removed  into  the  Circuit 
Court  of  the  United  States  for  the  proper 
district,  by  the  defendant  or  defendants 
therein,  being  nonresidents  ot  that  state,  are 
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equivalent  to  the  words  ''not  being  citizens  of 
that  state."  Madisonville  Traction  Go.  ▼.  St. 
Bernard  Blin.  Co.,  130  Fed-  789,  791  (citing 
Martin  v.  Baltimore  &  O.  R.  Co.,  14  Sup.  Ct 
583,  151  U.  S.  676,  677,  38  L.  Bd.  311). 

The  words  "nonresident  defendant,*'  as 
used  in  Ann.  St.  Mo.  1906,  i  884,  providing 
that  no  property  or  wages  declared  by  statute 
to  be  exempt  shall  be  attached  except  in  the 
case  of  a  **nonresident  defendant"  or  a  de- 
fendant who  is  about  to  move  out  of  the  state 
with  intent  to  change  his  domicile,  has  refer- 
ence to  one  whose  domicile  is  out  of  the  state, 
and  classed  nonresident  defendants  with  de- 
fendants about  to  move  out  of  the  state  with 
intent  to  change  their  domiciles.  McDowell 
V.  Friedman  Bros.  Shoe  Co.,  115  S.  W.  1028, 
1032,  135  Mo.  App.  276. 

In  an  action  to  quiet  title,  certain  defend- 
ants, by  their  cross-complaints,  sought  to  re- 
cover possession  of  the  property,  and  to  re- 
deem from  a  mortgage.  These  defendants 
never  resided  in  this  state.  Held,  that  these 
causes  of  action  were  not  saved  from  the  bar 
of  the  statute  of  limitations  by  Bums'  Ann. 
St  1908,  §  299,  providing  that  the  time  during 
which  a  defendant  is  a  nonresident  shall  not 
be  computed  in  any  period  of  limitation,  since 
this  does  not  apply  to  persons  who  at  all 
times  have  been  nonresidents,  and  only  ap- 
plies where  the  person  against  whom,  and 
not  in  favor  of  whom,  the  cause  of  action  ex- 
ists, is  a  nonresident.  Sinclair  v.  Gunzen- 
hauser  (Ind.)  98  N.  E.  37,  54. 

Under  Rev.  St.  1899,  §§  575,  577,  provid- 
ing that  if  the  plaintiff  shall  allege  in  his  peti- 
tion, or  at  any  time  thereafter  shall  file  an 
affidavit  stating,  that  part  or  all  of  the  de- 
fendants are  nonresidents,  or  have  absconded 
or  absented  themselves  from  their  usual  place 
of  abode  in  this  state,  and  that  where  the  re- 
turn on  any  summons  issued  is  that  defend- 
ant cannot  be  found,  service  may  be  had  by 
publication,  an  alfidavit  in  a  tax  action, 
where  the  petition  was  silent  as  to  that  mat- 
ter, and  where  summons  issued  as  against  a 
resident  defendant,  which  only  alleged  that 
defendant  had  absconded  and  absented  him- 
self from  his  usual  place  of  abode  in  this 
state,  did  not  authorize  service  by  publication 
on  the  ground  that  defendant  was  a  **nonresi- 
dent,"  since  it  appeared,  both  affirmatively 
and  negatively,  that  defendant  was  a  reS' 
ident  and  not  a  nonresident  Parker  v.  Bur- 
toin,  72  S.  W.  663,  664, 172  Mo.  85. 

Ky.  St.  i  3014,  provides  that  the  agent  or 
agents  of  nonresident  proprietors  shall  be 
civilly  responsible  for  the  license  tax  and 
criminally  responsible  for  carrying  on  busi- 
ness in  like  manner  as  if  they  were  proprie- 
tors. Held,  that  the  word  '"nonresident,"  as 
used  in  a  city  ordinance  reproducing  such 
section  and  requiring  every  person,  etc.,  en- 
gaged in  posting  bills  as  a  business  to  pay  a 
license  fee,  means  one  living  without  the  cor- 
porate limits  of  the  city,  though  within  the 


state.    Iioges  ▼.  City  of  Louisville,  182  S.  W. 
565,  567,  141  Ky.  367. 

A  person  traveling  about  the  eonntry, 
wandering  from  place  to  place  and  from  state 
to  state,  who  took  employment  with  a  rail- 
road company  in  Texas  as  a  member  of  a 
gang  taking  up  old  and  laying  down  new 
steel,  which  employment  be  intended  to  keep 
only  until  he  had  raised  $50,  when  he  intend- 
ed to  leave  the  state,  who  slept  in  a  board- 
ing car  and  had  his  washing  done  there,  and 
who  was  injured  wliile  in  the  railroad's 
employ,  was  not  a  resident  of  the  coonty  in 
which  he  received  his  injury  or  of  the  state 
of  Texas,  but  was  a  nonresident  within  the 
meaning  of  the  venue  law  (Acts  27th  leg. 
[Laws  1901,  p.  31,  c  27]),  providing  that  in 
case  plaintiff  in  a  personal  Injury  suit  against 
a  railroad  is  a  nonresident  of  the  state,  his 
suit  may  be  brought  in  any  county  In  wbidi 
the  railroad  may  operate  its  road  or  have  an 
agent  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Monell, 
110  S.  W.  504,  507,  50  Tex.  Civ.  App.  287. 

Evidence  that  a  husband  left  his  wife  in 
another  state,  went  to  Nebraska,  and  conceal- 
ed his  residence  from  her  for  nine  years,  rep- 
resented himself  to  be  an  unmarried  man, 
and  conveyed  land  as  such,  that  he  subse- 
quently moved  to  another  state,  where  be 
died,  his  wife  never  living  in  Nebraska  till 
after  his  death,  is  sufficient  to  sustain  a  find- 
ing that  she  was  a  nonresident,  within  Gomp. 
St  1903,  c.  23,  §  20,  limiting  dower  right  of 
a  nonresident  to  lands  of  which  her  husband 
dies  seised.  Miner  v.  Morgan,  119  N.  W.  781, 
782,  83  Neb.  400. 

Municipal  Court  Act  (Laws  1902,  c 
580)  i  25,  subd.  3,  provides  that  no  person  hav- 
ing a  place  in  the  city  for  the  regnlar  transr 
action  of  business  is  deemed  a  '^nonresident" 
under  the  provisions  of  the  act,  and  section 
32  permits  the  order  for  service  of  summons 
upon  a  defendant  residing  within  the  city 
after  an  alias  summons  has  been  issued,  up- 
on satisfactory  proof  that  diligent  effort  has 
been  made  to  serve  the  summons  and  that  the 
place  of  his  sojourn  cannot  be  found,  or,  if 
he  is  within  the  dty,  that  he  evades  serrloe, 
so  that  personal  service  cannot  be  made.  De- 
fendant had  an  office  in  the  dty  at  a  certain 
address,  and  plaintiff's  attorney  made  af- 
fidavit that  defendant  called  upon  him  at  his 
office  before  the  action  was  begun.  Five 
alias  summonses  were  secured,  and  numerous 
efforts  were  made  to  serve  defendant  tnd 
plaintiff  wrote  him  several  letters  at  his  Ne« 
Jersey  residence,  stating  that  suit  would  be 
brought,  and  plaintiff  was  informed  by  at- 
torneys, who  appeared  spedally,  but  did  not 
accept  service,  that  they  were  attorneys  for 
defendant  though  plaintiff  had  requested  de- 
fendant's attorney  to  enter  an  appearance, 
and  defendant's  son  stated  to  the  pro- 
cess server  that  his  father  came  to  the  office 
sometimes  once  a  week,  and  sometimes  not 
80  often.    Held,  that  an  order  for  substituted 
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seryice  was  properly  Issued  under  the  dr- 
camstanoee;  the  fttcts  justifying  the  belief 
that  defendant  vms  seeking  to  evade  personal 
service.  TricoU  v.  McKenzie,  12S  N.  T.  Supp. 
211,  212. 

Abie&ee  dUtinsnlslied 

A  mere  casual  or  temporary  absence  of  a 
debtor  from  the  state  on  business  or  pleasure 
will  not  render  him  a  ''nonresident/'  within 
the  meaning  of  the  statute  relating  to  attach- 
ments. Flemister  Grocery  Co,  v.  Wright  Mer- 
cantile &  Lumber  Co.,  73  S.  E.  1077,  10  Ga. 
App.  702  (citing  Stickney  v.  Chaiiman,  42  S. 
E.  68.  115  Ga.  761). 

Foreign  eovporatiom 

In  the  absence  of  a  statute  making  a  for- 
eign corporation,  for  purposes  of  litigation,  a 
resident  of  every  county  in  which  it  does 
business,  a  foreign  corporation  is  a  ••nonresi- 
dent," within  Comp.  Laws,  S  719,  requiring 
the  service  of  a  short  summons,  in  an  action 
in  Justice's  court  against  a  nonresident,  and 
the  service  of  a  long  summons  does  not  give 
the  court  jurisdiction.  Wells  v.  United 
States  Fidelity  &  Guaranty  Co.  of  Baltimore, 
Md.,  125  N.  W.  67,  59,  160  Mich.  213. 

A  corporation  is  "resident,"  irrespective 
of  its  domicile,  when  it  does  business  in  a 
state  and  Its  officers  reside  there,  upon  whom 
process  may  be  served  at  their  homes.  Con- 
versely, a  corporation,  no  matter  where  in- 
corporated, which  does  not  do  business  in  the 
state  and  does  not  have  officers  residing  there 
upon  whom  process  may  be  served,  is  "non- 
resident." Brand  v.  Auto  Service  Co.,  67  AtL 
19,  20,  76  N.  J.  Law,  230. 

A  corporation  organized  under  the  laws 
of  any  one  of  the  United  States  is  in  con- 
templation of  law  a  "citizen**  and  "resident" 
of  the  state  in  which  it  is  incorporated.  Act 
March  3,  1887,  c.  373,  24  Stat.  552,  as  cor- 
rected and  amended  by  Act  Aug.  13,  1888, 
c.  866,  25  Stat.  433,  provides  for  the  removal 
of  causes  in  which  there  shall  be  controver- 
sy between  citizens  of  the  state  and  foreign 
states,  citizens,  or  subjects,  and  section  2 
declares  that  all  such  suits  may  be  removed 
to  the  Circuit  Court  of  the  United  States  for 
the  proper  district  by  the  defendant  or  de- 
fendants therein  being  "nonresidents"  of  that 
state.  Held  that,  where  defendant  was  an 
alien  insurance  corporation,  it  was  a  non- 
resident of  California  within  such  act,  though 
it  had  a  branch  office  within  the  state  for  the 
transaction  of  business.  Baumgarten  v.  Al- 
liance Assur  Co.,  153  Fed.  301,  302,  303,  304 
(citing  Shaw  v.  Quincy  Mining  Company,  12 
Sup.  Ct  935,  145  U.  S.  444,  36  L.  Ed.  768 ; 
Miller  V.  Eastern  Oregon  Gold  Min.  Co.,  45 
Fed.  348;  Gilbert  v.  New  Zealand  Ins.  Co., 
49  Fed.  884,  15  L.  R.  A.  125 ;  Barrow  S.  S. 
Co.  V.  Kane,  18  Sup.  Ct.  526,  170  U.  S.  100,  42 
L.  Ed.  964 ;  In  re  Keasbey  &  M.  Co.,  16  Sup. 
Ct.  273,  160  U.  S.  221,  40  K  Ed.  402 ;  Howard 
▼.  Gold  Reefs  of  Georgia,  102  Fed.  657;  Shat- 
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tuck  V.  North  British  k  Mercantile  Ins.  Ca,. 
68  Fed.  609,  7  C.  C.  A.  886). 

FvsitiTe  from  Justice 

One  may  be  a  "nonresident  of  the  state*' 
and  also  a  fugitive  from  Justice  or  a  fugitive 
from  Justice  and  still  a  resident  of  the  state. 
State  V.  MUler,  87  S.  W.  484,  486^  188  Ma 
370. 

Intention 

A  person  domiciled  within  the  state,  who 
temporarily  leaves  It  for  medical  treatment 
for  injuries,  intending  to  return,  is  not  a 
"nonresident."  Taylor  v.  Norris,  93  N.  Y. 
Supp.  356,  357,  104  App.  Div.  21. 

If  petitioner  has  been  out  of  the  state 
for  a  year  and  a  half  with  no-intentioD  of  re- 
turning or  with  the  intention  of  returning  at 
some  indefinite  future  time,  he  is  a  "non- 
resident" within  Code  Pub.  Gen.  Laws  1904, 
art.  16,  §  123,  providing  that,  where  it  is  un- 
Isnown  whether  a  nonresident  is  living  or 
dead,  a  biU  may  be  filed  against  him  as  if 
living,  etc.,  and  he  may  be  proceeded  against 
as  such,  though  he  may  not  intend  to  abandon 
his  domicile  in  the  state.  Hollander  v.  Cen- 
tral Metal  &  Supply  Co.  of  Baltimore  City, 
71  Atl.  442,  448,  109  Md.  131,  28  L.  R.  A. 
(N.  S.)  1135. 

A  person  who  has  acquired  under  the 
provisions  of  Code  1899,  c.  41,  the  right  to 
have  personal  property  exempted  from  forced 
sale,  does  not  forfeit  it  on  the  ground  of 
nonresidence  until  he  begins  to  remove  his 
personalty  from  his  place  of  abode  In  the 
state  to  another  state  or  country  with  intent 
to  fix  his  residence  in  such  other  state  or 
country,  although  he  may  intend  to  leave  the 
state  permanently  and  has  made  complete 
preparation  so  to  do,  and  delivered  his  per- 
sonal property  and  effects  for  shipment  to 
a  point  outside  the  state.  Brown  v.  Beck- 
with,  61  S.  E.  977,  978,  58  W.  Va.  140,  1  L.  R. 
A.  (N.  S.)  778, 112  Am.  St.  Rep.  955. 

Defendant,  after  the  Judgment  sued  on, 
went  to  Idaho,  where  she  lived  with  her 
daughter  in  a  rented  house,  and  taught  school 
continuously,  except  during  vacations,  when 
she  generally  returned  to  Washington,  al- 
ways intending  to  return  to  Idaho  before  the 
next  school  year.  Her  vists  to  Washington 
were  not  to  the  place  of  her  previous  resi- 
dence ;  the  house  there  having  been  deserted, 
wrecked  by  the  wind,  and  finally  burned. 
Held,  that  defendant  became  a  nonresident 
within  Balliuger's  Ann.  Codes  &  St.  |  4808 
(Pierce's  Code,  §  292),  providing  that  the  time 
that  a  person  shall  reside  out  of  the  state 
shall  not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action-  Dlgnam  v. 
Shaff,  98  Pac.  1113,  1114,  51  Wash.  412,  22 
L.  R.  A.  (N.  S.)  996. 

Nonresident  domestie  eorporation 

Code  W.  Va.  1906,  c.  32,  S  124,  defines  a 
nonresident    domestic    corporation    as    one 
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whose  principal  place  of  business  or  chief 
works  is  located  without  the  state,  and  chap- 
ter 124,  §  8a,  declares  that  the  State  Auditor 
shall  be,  and  is  constituted,  the  attorney  in 
fact  for  and  on  behalf  of  every  nonresident 
domestic  corporation  which  by  power  of  at- 
torney shall  appoint  such  Auditor  and  his 
successors  in  office  attorney  in  fact  to  accept 
service  of  process.  Held,  that  the  State  Au- 
ditor by  virtue  of  the  statute  alone  without  act 
on  the  part  of  the  corporation  is  authorized 
to  accept  service  of  process  for  it,  and  hence 
where  the  corporation  was  chartered  in  West 
Virginia,  but  none  of  its  officers  resided 
there,  Jurisdiction  was  properly  obtained  by 
service  of  process  on  the  State  Auditor.  Wy- 
lie  Permanent  Camping  C5o.  v.  Lynch,  105  Fed- 
386,  896,  115  C.  C.  A.  288. 

NONRESIDENT  AI«IEN 

A  ''nonresident  alien,"  within  Ck>de,  S 
3368,  providing  that,  as  against  a  purchaser 
from  a  nonresident  alien,  the  survivor  shall 
not  be  entitled  to  a  distributive  share  in  the 
estate  of  deceased,  if  at  the  time  of  the  pur- 
chase the  survivor  was  also  a  nonresident 
alien,  is  a  nonresident  of  the  state,  though  a 
resident  of  a  sister  state.  In  re  Keunedy^s 
Estate,  135  N.  W.  53,  55,  J54  Iowa,  460. 

NONSUIT 

See    Involuntary    Nonsuit;    Motion    for 

Nonsuit;     Voluntary  Nonsuit 
Suffer  nonsuit,  see  Suffer. 

The  term  "nonsuit,"  as  used  in  a  court 
rule  providing  that  if  service  of  a  bill  of 
particulars  is  not  effected  on  defendant  by 
the  succeeding  term  a  nonsuit  shall  be  award- 
ed, is  to  be  taken  in  the  sense  of  the  non 
pros,  of  the  English  practice  or  the  dismis- 
sal of  the  practice  in  this -state.  Souders  v. 
Carolina  Portland  Cement  Co.,  59  S.  E.  467, 
468,  3  Ga.  App.  99. 

A  "nonsuit"  is  a  Judgment  given  against 
the  plaintiff  when  he  is  unable  to  prove  his 
case  or  when  he  refuses  to  proceed  to  the 
trial  of  the  cause  after  it  has  been  put  at  is- 
sue, without  determining  the  issue.  A  vol- 
untary nonsuit  is  an  abandonment  of  his 
cause  by  the  plaintiff,  who  suffei-s  judgment 
for  costs  to  be  entered  ag:iinst  him  by  absent- 
ing himself  or  failing  to  answer  when  called 
upon  to  hear  the  verdict.  An  involuntary 
nonsuit  takes  place  when  the  plaintiff  on  be- 
ing called  when  his  case  is  before  the  court 
for  trial  neglects  to  appear,  or  when  he  has 
given  no  evidence  on  which  a  jury  could  find 
a  verdict.  Wise  v.  Cohen,  99  N.  Y.  Supp. 
663,  665,  113  App.  Dlv.  859  (citing  J3eeley  v. 
Heintz,  62  N.  E.  158,  169  N.  Y.  129). 

A  judgment  for  want  of  prosecution  is  a 
nonsuit  within  the  meaning  of  that  term  as 
understood  in  the  Virginias.  Henry  Marcus 
&  Son  V.  McClure,  59  S.  E.  1055,  63  W.  Va. 
215. 

The  rule  that  a  "judgment  of  nonsuit"  is 
not  a  Judgment  on  the  merits  is  bo  well  set- 


tled that  discussion  is  unnecessary.  Sudi  a 
judgment  is  no  bar  to  another  suit.  Gutbell 
V.  GUmer,  76  Pac.  628,  631,  27  Utah.  496. 

A  "judgment  of  nonsuits  Is  a  decision  by 
the  court  that  the  plaintiff  has  produced  no 
evidence  upon  which  facts  may  be  found 
Hence  the  dismissal  of  an  action  against  an 
insurance  company  on  motion  of  defendant 
after  plaintiff  had  established  his  applica- 
tion for  a  paid-up  policy  within  six  months 
after  default  in  payment  of  the  premium, 
that  he  had  complied  with  all  the  other  re- 
quirements of  the  policy  authorizing  such  is- 
sue except  the  surrender  of  the  policy  it- 
self, which  he  had  failed  to  find  after  a  dili- 
gent search,  that  he  had  tendered  to  the 
company  a  release  of  all  liability  under  such 
policy,  and  that  it  refused  to  accept  the  re- 
lease and  issue  a  paid-up  policy,  is  a  "non- 
suit.'' Lindenthal  v.  Germanla  Life  Ins. 
Co.,  66  N.  E.  629,  630,  174  N.  Y.  76. 

A  "judgment  of  nonsuit,"  within  Ballin- 
ger's  Ann.  Codes  &  St.  §  5085,  authorizing  the 
court  to  enter  a  nonsuit  on  motion  of  defend- 
ant when  on  the  trial  plaintiff  fails  to  prove 
a  sufficient  cause  for  the  jury,  is  the  judg- 
ment rendered  against  plaintiff  in  a  1^ 
proceeding  on  his  inability  to  maintain  his 
cause  in  court  or  when  he  refuses  or  neglects 
to  proceed  to  trial  after  issue  joined,  and 
without  determination  of  the  Issues.  M^ 
Guire  v.  Bryant  Lumber  &  Shingle  Mill  Co.. 
102  Pac.  237.  238,  53  Wash.  425. 

A  nonsuit  is  a  judgment  based  on  the  pro- 
cess or  pleading,  but,  when  rendered,  the 
person  nonsuited  remains  a  party  to  the  pro- 
cess or  pleading  as  before,  and  It  Is  not 
available  to  cure  a  misjoinder  of  parties 
plaintiff.  Gowan  v.  Stevens,  76  Aa  147,  148. 
83  Vt.  358. 

Where  defendant  rested  at  the  close  of 
plaintlff*s  case  and  moved  for  a  dismissal 
of  the  complaint,  and  plaintiff  moved  for 
judgment,  a  judgment  for  defendant  was  not 
one  of  "nonsuit,"  but  one  involving  a  deter- 
mination that  plaintiff  was  not  entitled  to 
recover  on  the  facts  as  submitted  to  the  court 
M.  Zimmerman  Co.  v.  New  York  City  B.  Co* 
95  N.  Y.  Supp.  598,  599. 

Where  both  parties  introduced  their  evi- 
dence, and  plaiutiff*s  evidence  supported  a 
judgment  for  him,  and  defendant  made  no 
motion  for  a  judgment  of  dismissal,  a  judi;- 
ment,  though  termed  a  dismissal,  was  a  "flnar 
decision,  and  deemed  excepted  to,  within 
Code  Civ.  Proc.  §  647,  and  not  a  judgment 
of  "nonsuit,"  within  section  681,  authorizing 
a  nonsuit,  on  motion  of  defendant,  on  plaintiff 
failing  to  prove  a  case.  Saul  v.  Moscone. 
118  Pac.  452,  454.  16  Cal.  App.  506. 

Where  the  county  court  diaallowed  a 
claim  against  the  estate  of  a  decedent,  Indors- 
ing the  disallowance  on  the  back  of  the  claim 
and  entering  an  order  disallowing  the  claim 
and  taxing  costs  against  the  cialmant,  ttie 
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Judgment  was  not  one  of  nonsuit,  obyloasly 
being  intended  as  fi  final  Judgment,  and  not 
falUng  within  Code  Civ.  Proc.  i  183,  defin- 
ing nonsuit,  and  is  appealable.  Tucker  t. 
Tucker,  121  Pao.  125,  126,  21  Colo.  App.  04. 

"It  has  been  said  that  'a  nonsuit  is  but 
like  the  blowing  out  of  a  candle,  which  a 
man  at  his  own  pleasure  may  light  again.' 
This  is  an  apt  illustration,  but  it  does,  not 
mean  that  the  plaintiff  may  re-enter  the 
court  when  he  has  once  abandoned  the  fur- 
ther prosecution  of  his  case,  and  avail  him- 
self of  what  had  already  been  done  lit  a 
former  trial.  That  he  will  be  entitled  to  the 
fill  benefit  of  the  legal  principle  settled  by 
the  appellate  tribunal,  if  he  has  been  driven 
to  a  nonsuit  and  appeals,  and  that  his  ad- 
versary will  be  concluded  by  it,  so  far  as  it 
is  applicable  to  the  facts  as  established  at 
the  next  trial,  is  undeniable,  but  this  is  all 
he  has  accomplished.  He  cannot  enjoy  any 
greater  advantage  otherwise  than  if  he  had 
taken  a  voluntary  nonsuit  and  brought  a 
new  sifit  fot  the  same  cause  of  action."  City 
of  Hickory  v.  Southern  Ry.  Co.,  50  S.  E.  688, 
685,  138  N.  O.  811. 

"  'Nonsuit*  is  a  process  of  legal  mechan- 
ics. The  case  is  chopped  off.  Only  in  a  clear, 
gross  case  is  this  mechanical  treatment  prop- 
er. Where  there  is  any  doubt,  another  meth- 
od is  to  be  used — a  method  Invohdng  a  sort 
of  mental  chemistry ;  and  the  chemists  of 
the  law  are  the  jury.  They  are  supposed  to 
be  able  to  examine  every  molecule  of  the 
evidence,  and-  to  feel  every  shock  and  tremor 
of  its  probative  force."  Corcoran  v.  Mer- 
chants' &  Miners*  Transportation  Co.,  57  S. 
E.  962,  964,  1.  Ga.  App.  741  (quoUng  from 
Vickers  v.  Atlanta  &  W.  P.  R.  Co.,  64  Ga. 
307). 

Ketrazlt  distiagiiipli^d 

See  Retraxit 

NONTENANT 

The  plea  of  "nontenant"  and  an  avowry 
for  rent  in  replevin  puts  in  issue  the  demise 
and  tenancy  as  stated  in  the  avowry  or  cog- 
nizance apd  requires  the  defendant  to  prove 
them,  while  the  plea  of  * 'nothing  in  arrear" 
admits  the  ^nanoy  as  stated  in  the  avowry 
or  cognizance  and  puts  in  issue  the  fact  of 
the  rent  being  in  arrear.  Middleton  v.  Quig- 
ley,  12  N.  J.  Law,  352,  356. 

A  denial  in  the  answer  In  partition  of 
the  allegations  of  the  petition  that  petitioner 
is  a  tenant  in  common  with  defendant,  and 
is  seised  in  fee,  raised  an  issue  of  fact,  being 
equivalent  to  a  plea  of  non  tenent  insimul  by 
which  defendant  denies  that  he  and  plaintiff 
are  tenants  in  common.  Gregory  v.  Plnnix, 
73  S.  B.  814,  815;  158  N.  C.  147. 

NONTBABINO  PARTNERSHIP 

"In  partnerships  not  commercial  in  their 
nature,  such  as  those  of  lawyers,  doctors, 
and  otitiers,  called  'nonti^ading,*  one  partner 


cannot  bind  the  other  by  the  ezecatlon  of 
promissory  notes,  unless  authority  is  express- 
ly given  or  recognized  by  all  the  parties,  or 
implied  from  their  general  business  habits. 
The  issue  of  negotiable  paper  by  such  part- 
nerships is  generally  neither  customary  nor 
necessary,  and  there  is  no  implied  authority 
from  the  eKistence  of  the  partnership.  The 
partners  can  only  be  bound  upon  proof  of 
authority,  and  the  burden  of  proof  to  estab- 
lish such  authority  Is  upon  the  plaintiff." 
Teed  ▼.  Parsons,  66  N.  E.  1044-1046,  202  lU. 
455  (citing  Ulery  v.  Ginrich,  57  IlL  531; 
Pars.  Partn.  199,  note). 

PartnershiiM,  when  considered  with  ref- 
erence to  the  business  in  which  they  are  en- 
gaged, may  generally  be  divided  into  two 
classes,  one  of  which  is  known  as  "trading'* 
or  commercial  partnerships,  and  the  other  u.s 
* 'non  trading'*  or  noncommercial  partnerships. 
Any  member  of  an  ordinary  trading  partner- 
ship can  bind  the  firm  by  the  signing  of  the 
firm  name  in  the  usual  course  of  business  as 
a  part  of  the  usual  routine  of  their  affairs, 
irrespective  of  restrictions  in  the  articles  of 
partnership  not  brought  to  the  knowledge  of 
the  payee.  In  a  "nontrading  partnership,*' 
however — ^that  is,  a  partnership  engaged  in 
some  occupation  which  is  not  of  a  commercial 
character — a  partner  does  not  generally  pos- 
sess the  power  to  bind  the  firm,  and  the  ex- 
tent of  his  powers  is  not  fixed  by  the  rules  of 
law.  The  general  rule  is  that  the  partners  in 
such  a  firm  have  no  implied  power  to  bind 
the  partnership,  but  each  case  is  left  to  be 
decided  upon  its  particular  facts,  and  one 
who  seeks  to  hold  the  firm  bound  upon  a  con- 
tract made  by  a  single  member  must  be  able 
to  show  such  acts  as  will  warrant  the  conclu- 
sion that  the  partner  had  been  invested  by 
his  copartner  with  the  requisite  authority  to 
make  the  contract.  Smallhouse  v.  Morris 
(Ky.)  107  S.  W.  708,  709  (quoting  and  adopt- 
ing definition  In  Alsop  v.  Central  Trust  Co., 
?>S  S.  W.  510,  100  Ky.  375). 

NONVSER 

Abandonment  of  an  easement  necessarily 
implies  nonuser,  but  nonuser  does  not  create 
abandonment,  however  long  continued.  Ad- 
ams V.  Hodgkins,  84  AU.  530,  532,  109  Me. 
3G1,  42  L.  R.  A.  (N.  S.)  741. 

NONE 

See  If  None. 

NONES 

What  is  now  known  as  noon,  or  12  o'clock 
in  the  daytime,  originally  represented  the 
ninth  hour  of  the  day  after  sunrise,  or  about 
3  o'clock  p.  m.,  and  was  the  canonical  hour 
of  •'nones,*'  at  which  was  celebrated  a  reli- 
gious rite.  Rochester  German  Ins.  Co.  v. 
Peaslee-Gaulbert  Co..  87  S.  W.  1115,  1118,  120 
Ky.  752,  1  L.  R.  A.  (N.  S.)  364,  9  Ann.  C^s. 
324  (adopting  definition  In  Webst.  Diet). 
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NOON 

In  exact  use  "noon**  means  12  o'clock, 
midday.  Andrecsik  y.  New  Jersey  Tube  Go^ 
63  Atl.  719,  720,  73  N.  J.  Law,  664,  4  L.  E.  A. 
(N.  S.)  913,  9  Ann.  Gas.  1006  (quoting  Gent. 
Diet). 

In  the  state  of  New  York  "noon**  is  12 
o'clock  m.  standard  time,  as  fixed  by  Laws 
N.  Y.  1892,  p.  1491,  c  677,  i  28.  Globe  & 
Rutgers  Fire  Ins.  Go.  of  New  York  t.  David 
Moffat  Go.,  154  Fed.  13,  21,  83  G.  G.  A.  91. 

The  word  ''noon'*  in  an  insurance  policy 
means  noon  by  sun  time.  Meier  v.  Phcenix 
Ins.  Co.,  decision  of  lower  court  oi  Ohio,  af- 
firmed in  the  Supreme  Gourt  on  an  equal  di- 
vision, 65  N.  £.  1129,  66  Ohio  St.  659.  See 
32  Ins.  Law  J.  192. 

In  construing  a  policy  of  Insurance  on  a 
vessel,  ending  at  *'noon"  of  a  certain  date,  it 
is  held  that  the  parties  must  be  considered  as 
regarding  the  meridian  of  the  place  where 
the  contract  is  made,  unless  some  other  one 
is  mentioned  in  it  Walker  v.  Protection  Ins. 
Go.,  29  Me  317,  321. 

'*Noon**  is  midday,  and  is  merely  a  short- 
er expression  than  "12  o'clock  in  the  day 
time.*'  Where  a  policy  expired  on  a  certain 
day  at  "noon,**  parol  evidence  was  admissible 
to  establish  that  by  a  well-known  custom  of 
the  place  where  the  contract  was  made  the 
word  ''noon**  was  used  to  mean  12  o'clock 
midday  standard  time,  and  was  so  intended 
by  the  parties  to  the  contract  instead  of  12 
o'clock  sun  time;  and  so  an  instruction  that  if, 
at  the  thne  the  policy  was  issued,  there  exist- 
ed at  the  place  where  the  contract  was  made  a 
custom  or  usage  with  reference  to  the  mean- 
ing of  the  word  "noon"  so  well  settled  and 
uniformly  acted  on,  and  of  such  continuance, 
as  to  raise  a  presumption  that  the  parties 
knew  thereof  and  entered  into  the  contract 
with  reference  to  it,  such  usage  would  govern 
in  determining  whether  the  policy  had  ex- 
pired, was  proper.  The  Insurer  is  not  liable 
for  a  loss  which  was  inevitable  at  the  time 
the  policy  expired,  provided  the  fire  had  not 
then  attacked  the  building.  Rochester  Ger- 
man Ins.  Co.  V.  Peaslee-Gaulbert  Co.,  87  S. 
W.  1115,  1118,  120  Ky.  752,  1  L.  R.  A.  (N.  S.) 
364,  9  Ann.  Cas.  324. 

NOON  HOUB 

As  used  in  a  promise  to  repair  machin- 
ery during  the  "noon  hour,"  it  meant  the 
time  from  12  o'clock  noon  to  1  o'clock  p.  m. 
Andrecsik  v.  New  Jersey  Tube  Co.,  63  Atl. 
719,  720,  73  N.  J.  Law,  664,  4  L.  R.  A.  (N.  S.) 
913,  9  Ann.  Gas.  1006. 

NOR 

The  word  "nor,**  in  a  will  whereby  testa- 
tor empowered  the  trustee  to  sell  real  estate, 
with  a  proviso  that  no  sale  should  be  made 
during  the  lifetime  of  either  of  the  daugh- 
ters of  testator  without  their  consent  *'nor" 


unless  it  is  necessary  to  pay  debts,  is  oaed 
in  the  sense  of  "or.**  Reed  v.  Lon^pstreet  (N. 
J.)  63  AtL  500,  501. 

Or  oonstn&ed  as  aov 

See  Or. 

NORI 

JimM  Bsaw^eeu,  see  oea^reeu* 

NORMAL  OUTAGE  OR  WANTAGE 

See  Outage. 

NORMALLY 

The  word  "normally**  Is  defined  "as  a 
rule;  regularly ;  according  to  a  rule,  general 
custom,"  etc.  Palmer  y.  Jordan  Kach.  Co., 
186  Fed.  496,  604. 

NORTH 

The  term  '^ortb"  has  two  meanings;  one 
common,  and  the  other  technicaL  Unprofes- 
sional men  generally  mean,  in  stating  conrsefl. 
the  lines  indicated  by  the  compass,  without 
making  any  allowance  for  yailation  in  tlie 
needle;  and  even  professional  surreyors,  as 
appears  from  the  evidence,  would  not  consid- 
er the  true  meridian  as  intended,  unless  spe- 
cially so  informed.  Jenny  Lind  Co.  t.  Bower, 
11  Gal.  194,  197. 

NORTH  HAIiF 

The  words  "the  north  half,**  used  in  tlie 
conveyance  of  a  part  of  a  platted  blod:  of 
land,  mean  the  half  of  the  block  lying  Dorth 
of  an  east  and  west  line  drawn  through  tbe 
block,  unless  the  surrounding  facts  require 
that  these  words  be  given  a  different  inesii- 
ing.  Lavis  v.  Wilcox,  188  N.  W.  663,  116 
Minn.  187. 

Under  a  conveyance  of  the  "north  balf ' 
of  a  tract  of  land,  the  east  line  of  which  is 
of  such  a  shape  that  the  north  line  is  lesa 
than  one-half  the  length  of  the  south  line, 
the  grantee  is  entitled  to  one-half  of  the  area 
of  the  tract,  and  not  merely  to  one-half  of 
the  north  and  south  length  of  the  tract 
Robinson  v.  Taylor,  128  Pac  444,  445.  68 
Wash.  351,  Ann.  Cas.  1913E,  1011. 

NORTH  BIVEB 

The  words  "North  river,"  as  used  in  a 
marine  policy  on  a  scow,  containing  the  fol- 
lowing provision:  "Warranted  by  fiie  in- 
sured to  be  employed  exclusively  is  the 
freighting  business,  and  to  navigate  only  tiie 
waters  of  the  bay  and  harbor  of  New  York, 
the  North  and  East  rivers,  and  inland  waten 
of  New  Jersey" — cannot  be  extended  by  coo- 
struction  to  include  tributaries  of  the  Hud- 
son in  the 'state  of  New  York,  and  there  us 
be  no  recovery  under  the  policy  for  an  injury 
to  the  scow  received  while  she  was  lying  ia 
a  dock  in  Rondout  Creek,  2^  miles  from  the 


NORTHERLY 


629 


NOT  BKING 


HudBOiL    Hastorf  ▼.  Greenwich  Ins.  Co.,  X32 
Fed.  122,  124. 

HORTHERLT 

Where  a  notice  of  the  opening  of  a  new 
road  described  It  as  rnnnlng  with  a  "norther- 
ly" course  across  the  property  of  another, 
the  fact  that  It  ran  5  degrees  60  minutes  west 
of  north  was  immaterial.  Riggs  v.  Winter- 
ode,  CO  AtL  762,  765, 100  Md.  439. 

NOBTHERNLT 

"The  term  ^northemly'  in  a  grant,  where 
there  is  no  object  mentioned  to  direct  the  in- 
clination of  the  course  toward  the  east  or 
west,  means  due  north.'*  State  ex  rel.  Chand- 
ler V.  Huff,  79  S.  W.  1010,  1012,  105  Mo.  App. 
354  (quoting  and  adopting  definition  in 
Brandt  ex  dem.  Walton  t.  Ogden  [N.  T.]  1 
Johns.  156). 


See  N.  W. 

NOSCITUR  A  SOCIIS 

"Noscltur  a  sodis'' — ^It  is  known  by  its 
associates.  Thus,  in  92  Ohio  Laws,  p.  44 
(Act  Feb.  27,  1896),  forbidding  the  prescrib- 
ing of  any  drug,  medicine,  or  other  agency 
for  the  treatment  of  disease  by  a  person  who 
has  not  obtained  from  the  board  of  medical 
registration  and  examination  a  certificate  of 
qualification,  the  word  "agency"  should  be 
limited  by  the  associated  words  "drug"  and 
'^medicine,'*  and  therefore  did  not  include  the 
system  of  healing  known  as  "osteopathy," 
which  consists  of  rubbing  or  kneading  the 
body.  State  v.  Llffrlng,  55  N.  E.  168,  169,  61 
Ohio  St.  89,  50,  46  L.  R.  A.  334,  76  Am.  St. 
R^.  358. 

Under  Rev.  St  Wis.  |  1564,  providing 
that  any  tavern  keeper  or  other  person  sell- 
ing liquor  on  Sunday  or  election  day  shall 
be  guilty  of  a  misdemeanor,  the  general 
words  "other  person"  must,  under  the  famil- 
iar rule  "noscltur  a  sodis/'  be  taken  to  mean 
a  similar  class  of  persons  and  not  be  extend- 
ed so  as  to  Include  all  persons,  and  hence  In- 
cludes only  persons  whose  business,  at  least 
in  part,  is  to  sell  intoxicating  liquors.  Jen- 
sen v.  State,  19  N.  W.  374,  375,  60  Wis.  577. 

The  words  "estate"  and  "alimony,"  In 
Rev.  St.  Wis.  i  2364,  authorizing  the  court 
in  divorce  actions  to  adjudge  to  the  wife  ali- 
mony out  of  the  husband's  estate,  are  not 
only  associated  within  the  rule  "noscltur  a 
sociis"  and  to  be  understood  in  a  kindred 
sense,  but  are  correlatives  dependent  one  on 
the  other  for  effect  and  should  be  understood 
in  a  corresponding  sense.  Blake  v.  Blake,  43 
N.  W.  144,  145,  75  Wis.  339  (citing  Campbell 
V.  Campbell,  37  Wis.  219). 

The  doctrine  of  "noscltur  a  sociis"  ap- 
plied to  a  mercantile  instrument  contem- 
plates the  ascertaining  of  the  meaning  of  gen- 
eral words  by  reference  to  preceding  special 


words  therein.  A  fire  policy  covering  a 
steamboat  provided  that  "if  gunpowder,  cam- 
phene,  spirit  gas,  naphtha,  benzine,  or  ben- 
zole, chemical,  crude  or  refined  coal  or  earth 
oils,  should  be  kept  or  used  on  the  premises 
without  written  consent,"  the  policy  should 
be  void.  In  an  action  on  the  policy  it  ap- 
peared that  kerosene  oil  was  used  to  light 
the  cabin  and  saloon  of  the  boat  after  such 
policy  was  issued.  Held,  that  this  will  hot 
prevent  a  recovery.  Applying  the  m&xim 
"noscltur  a  sodls,*'  and  other  rules  of  con- 
struction, the  provision  above  recited  is  held 
to  refer  to  "crude  or  refined  coal  or  earth 
oils,"  similar  to  the  coal  or  earth  oils  and 
other  snbstahces  specifically  named,  in  re- 
spect to  their  dangerous  and  Infiammable 
character.  Morse  v.  Buffalo  Fixe  &  Marine 
Ins.  Ck>.,  30  Wis.  634,  537,  11  Am.  Rep.  587 
(quoting  and  adopting  definition  in  Broom, 
Leg.  Max.  p.  451). 

NOT 

See  Whether  or  Not. 

NOT  A  KECE88ART  PARTY 

The  term  "not  a  necessary  party"  means 
that  the  suit  can  proceed  Just  as  well  with- 
out him,  and  in  that  event,  if'  his  presence 
has  the  effect  to  hinder  or  burden  the  case, 
he  may  be  dropped.  Jones  v.  Kansas  City, 
Ft  S.  &  M.  R.  Co.,  77  S.  W.  890,  808,  178  Mo. 
528,  101  Am.  St.  Rep.  434. 

NOT  A  BE8PECTABI.E  WOMAN 

An  indictment  alleging  that  accused  im- 
puted to  a  married  woman  that  she  "was  not 
a  respectable  woman,"  without  containing  in- 
nuendo averments  alleging  what  the  language 
meant,  and  that  as  spoken  and  intended  it 
meant  that  she  was  unchaste,  does  not  state 
an  offense  under  Pen.  Code  1885,  art.  750, 
making  a  person  falsely  Imputing  to  a  female 
a  want  of  chastity  guilty  of  slander.  Woods 
V.  Stote,  124  S.  W.  918,  58  Tex.  Or.  R.  103. 

NOT  BE  PAYABLE 

Where  testator  directs  his  executor  to 
pay  all  the  collateral  inheritance  taxes  on  the 
devises  and  legacies  In  the  will  as  soon  as 
the  same  can  be  conveniently  done,  and  the 
executor  pays  the  tax  on  the  entire  estate  at 
the  time  of  its  valuation,  the  commonwealth 
cannot,  on  the  death  of  the  life  tenant,  im- 
pose any  tax  upon  the  remainderman  under 
Act  May  6,  1887  (F.  L.  79),  providing  that 
the  tax  on  estates  in  remainder  shall  not  be 
payable  until  the  person  liable  for  the  same 
shall  come  luto  actual  possession ;  the  words 
"not  be  payable''  meaning  only  "shall  not  be 
demandable."  In  re  De  Borbon's  Estate,  61 
Atl.  244,  245,  211  Pa.  623. 

NOT  BEING 

The  term  "without,"  as  used  in  an  aver- 
ment that  building  material  was  suffered  to 
remain  in  a  street  after  night  "without**  be- 
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ing  guarded,  is  a  direct  averment  that  no 
guards  or  lights  were  placed  around  the  ob- 
stmctlon,  and  the  pleading  did  not  merely  te- 
dte  such  facts;  the  word  '^without"  being 
synonymous  with  **not  being."  City  of  La- 
porte  T.  Osbom,  86  N.  E.  095,  997,  48  Ind. 
App.  100. 

NOT  GOMPIiETED 

A  contract  which  has  never  been  begun 
is  a  contract  "*not  completed*  within  the 
time  specified,"  within  Cobbey's  Ann.  St 
1903,  I  5519,  providing  for  re-estimating  and 
reletting  drainage  contracts.  Gutschow  v. 
Washington  County,  104  N.  W.  602,  603,  74 
Neb.  37a 

KOT  DOUBTING 

The  words  "desire,"  "request,"  "recom- 
mend," "hope,"  "not  doubting"  used  by  tes- 
tator in  a  will  to  express  his  desire  that 
the  executor  will  conduct  a  fund  in  a  speci- 
fied manner,  testator  having  power  to  com- 
mand, will  not  be  construed  as  precatory 
only,  but  as  commands  clothed  in  the  lan- 
guage of  civility,  and  to  impose  on  the  ex- 
ecutor an  enforceable  duty,  sufiicient  to  cre- 
ate a  trust  Trustees  of  Pembroke  Academy 
V.  Epsom  School  Dist,  75  Atl.  100,  101,  75 
N.  H.  408,  37  L.  R.  A.  (N.  S.)  646. 

KOT  ENOUGH 

Under  a  statute  providing  that  no  ap- 
peal shall  be  dismissed  for  insufficiency  of 
the  undertaking,  if  a  good  and  sufficient 
undertaking  be  filed  before  the  hearing  on 
motion  to  dismiss,  the  term  "insufficient" 
as  applied  to  an  undertaking  on  appeal, 
must  be  construed  as  meaning  such  a  one 
as  has  some  efficiency,  but  "not  enough"  to 
meet  the  necessary  requirements,  and  bears 
the  ordinary  meaning  of  "not  enough" ;  that 
is,  importing  degi-ee  in  quantity  or  quality, 
and  not  total  absence.  Pirrie  v.  Moule,  81 
Pac.  390,  392,  33  Mont  1. 

NOT  EXEMPT 

The  words  "not  exempt  from  attach- 
ment by  law,"  in  the  poor  debtor's  act,  re- 
quiring an  assi^ment  of  all  the  debtor's 
estate,  both  real  and  personal,  not  exempt 
from  attachment  by  law,  except  only  from 
the  assignment  only  such  property  as  is 
expressly  exempted  from  attachment  by  stat- 
ute relating  to  that  subject  and  an  assign- 
ment by  debtor  in  the  language  of  the  stat- 
ute is  sufficient  to  include  every  equitable 
as  well  as  legal  Interest  in  the  real  or  per- 
sonal property  of  the  assigning  debtor.  Til- 
linghast  V.  Bradford,  5  R.  I.  205,  212. 

The  phrase  "not  exempt  from  execu- 
tion," used  in  Rev.  St  1898,  §  3035,  author- 
izing application  to  the  judgment  of  any 
property  of  the  judgment  debtor  not  exempt 
from  execution,  is  equivalent  to  the  ex- 
pression "not  exempted  by  express  statute 
from  execution,"  and  so  the  Income  from 
personal   property   held    in    trust   may    be 


reached;  there  being  no  statute  exempting 
it  Williams  V.  Smith,  98  N.  W.  464,  4(N, 
117  Wis.  142. 

NOT  GUnTY 

A  plea  of  "not  guilty"  puts  to  issue 
every  fact  which  the  commonwealth  must 
establish  to  secure  a  conviction.  Frazier  t. 
Commonwealth   (Ky.)   114   S.   W.   268,  269. 

By  a  plea  of  "not  guilty"  defendant  de- 
nied every  fact  essential  to  his  guilt  includ- 
ing his  identity  with  the  person  who  com- 
mitted the  homicide.  People  v.  Wong  Sang 
Lung,  84  Pac.  844,  845,  3  GaL  App.  211 
(adopting  definition  in  Commonwealtb  t. 
Brlggs,  5  Pidc.  [22  Mass.]  429). 

Rev.  St  1898,  §  4891,  providing  tbit 
a  verdict  on  a  plea  of  not  guUty  shall  be 
either  "guilty"  or  "not  guilty,"  which  im- 
ports a  conviction  or  acquittal  on  the  offense 
charged,  and  that  on  a  plea  of  former  con- 
viction or  acquittal  it  shall  be  eithw  "for  the 
state"  or  "for  defendant"  requires  a  verdict 
on  the  latter  plea,  and,  where  defendant 
pleaded  not  guilty  and  autrefois  acquit,  it 
was  error  to  enter  judgment  on  a  verdict  of 
guilty.  State  v.  Creechley,  75  Pac.  384,  27 
Utah,  142. 

The  plea  of  "not  guilty,"  in  a  criminal 
action,  puts  in  issue  every  material  allega- 
tion of  the  indictment  or  information,  and. 
like  a  general  denial  in  a  civil  action,  casts 
the  burden  of  establishing  the  facts  neosB- 
sary  to  convict  upon  the  prosecution.  In 
civil  actions,  under  a  general  denial,  tbe 
plalntifT  will  recover  unless  his  evidence  is 
met  and  overcome  by  evidence  of  equal  or 
greater  weight;  and  if  the  jury  belleTea 
from  a  consideration  of  all  of  the  evidence 
in  the  case  that  the  preponderance,  however 
slight,  is  in  favor  of  the  plaintiff,  be  will 
be  entitled  to  a  verdict  But  in  criminal 
cases,  in  order  to  convict  the  prosecution  ia 
required  to  prove  every  material  allegation 
of  the  Indictment  or  information,  every  es- 
sential element  of  the  crime  charged,  not 
only  by  a  preponderance  of  the  evidence, 
but  to  the  satisfaction  of  the  jury  beyond  a 
reasonable  doubt.  And  if,  upon  considera- 
tion of  all  of  the  evidence  in  the  case,  there 
exists  in  the  mind  of  the  jury  a  reasonable 
doubt  as  to  the  existence  of  any  one  or 
more  of  these  essential  elements  which  must 
be  proven  to  render  the  act  criminal,  the 
defendant  is  entitled  to  the  benefit  of  that 
doubt  and  should  be  acquitted.  State  ▼• 
Presaler,  92  Pac.  806,  809,  16  Wyo.  214,  15 
Ann.  Gas.  93. 

A  plea  of  "not  guilty"  by  one  accused 
of  crime  is  an  express  contention  on  his 
part  antagonistic  to  every  fact  necessary  to 
be  proved  by  the  state  in  order  to  establish 
his  guilt;  and,  unless  the  accused  admitj^ 
one  or  more  of  the  facts  which  it  devolve* 
upon  the  state  to  prove,  such  fact  most  I* 
established  by  evidence.  To  assnme  that 
an  important  fact  in  the  case  on  trial  haf» 
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bem  admitted,  and  to  so  instruct  the  Juiy, 
when  no  sncli  admission  has  been  made,  is 
reversible  error.  Ck)oper  v.  State,  59  S.  E. 
20,  2  6a.  App.  730. 

Under  B.  &  C.  Comp.  §|  1386,  1356,  a 
defendant  accused  of  a  misdemeanor  can  ap- 
pear for  arraignment  and  enter  a  plea  of 
not  guilty  by  counsel.  Held,  that  a  stipula- 
tion entered  into  by  the  district  attorney 
and  counsel  for  defendant  that  all  the  mat- 
ters alleged  in  the  indictment  are  true  and 
admitted,  and  that  Judgment  should  be  en- 
tered according  to  the  facts  and  the  law, 
was  in  effect  a  plea  of  "not  guilty"  as  It  in 
effect  admitted  the  facts  charged,  but  deulefl 
that  they  constituted  a  crime.  State  v.  Sul- 
Uvan,  98  Paa  493,  52  Or.  614. 

NOT  HEBEINBEFORE  DISPOSED  OF 

Under  a  will  bequeathing  an  equal  sum 
to  each  of  six  charitable  institutions,  but 
providing  that,  If  such  bequests  should  ex- 
ceqd  one-half  of  the  personal  estate  of 
which  he  died  possessed,  such  a  proportion- 
ate amount  should  be  taken  from  each  as 
would  reduce  the  sum  thereof  to  one-half 
of  his  personal  estate,  but  that,  if  the  sum 
of  the  bequests  should  not  equal  one-half 
of  the  personal  estate  of  which  he  died  pos- 
sessed, such  an  equal  amount  should  be 
added  to  each  bequest  as  would  make  the 
sum  of  the  bequests  equal  to  one-half  of  his 
personal  estate,  and  directing  the  executors 
to  divide  the  remainder  of  the  estate  "not 
hereinbefore  disposed  of*  as  therein  pro- 
vided, the  words  "not  hereinbefore  disposed 
of  mean  the  half  of  the  estate  in  value  at 
the  time  of  the  testator's  death,  which  he 
had  set  aside  to  meet  the  requirements  of 
the  provisions  of  his  will,  and  do  not  mean 
that  the  residuary  legatees  should  share 
equally  the  interest  and  dividends  and  any 
other  property  which  might  come  to  the 
estate  with  the  specific  and  general  legatees. 
In  re  Barton's  Estate,  118  N.  Y.  Supp.  1087, 
1090,  64  Misc.  Rep.  242. 

KOT  HIS  OWN 

The  words  "not  his  own,"  which  are 
essential  to  an  allegation  In  a  complaint  for 
trespass  on  inclosed  lands  or  premises,  not 
the  property  of  the  person  against  whom  the 
complaint  is  made,  is  an  exclusive  negative, 
denying  any  right,  however  small,  and  is 
intended  to  include  any  right  of  the  usu- 
fruct, control,  occupation,  or  of  entry.  A 
complaint  failing  to  charge  that  the  lands 
on  which  defendant  was'  alleged  to  have 
trespassed  were  "not  his  own"  is  fatally  de- 
fective. Binhoff  v.  State,  90  Pac.  686,  587, 
49  Or.  419. 

NOT   HITOHED 

In  an  action  for  Injuries  to  a  person  on 
a  street  from  collision  with  a  runaway  team, 
where  the  petition  averred  that  the  team 
was  not  hitched,  a  charge  authorizing  a  re- 
covery  for .  plaintiff  against  the  owner  of 


the  team,  if  the  Jury  should  find  that  the 
team  was  left  without  any  person  in  charge 
and  without  exercising  ordinary  care  to 
securely  hitch  it  while  the  driver  was  ab- 
sent, was  not  objectionable  as  authorizing  a 
recovery  for  negligence  not  alleged  in  the 
pleading,  as  the  law  devolves  upon  the  own- 
er the  obligation  to  exercise  ordinary  care 
in  hitching  the  team  in  some  reasonably  se- 
cure manner,  and  the  allegation  that  the 
team  was  not  hitched '  should  be  viewed  in 
the  sense  of  the  law  under  which,  if  the 
team  was  insecurely  hitched,  when  consid- 
ered with  respect  to  the  obligation  to  exer- 
cise ordinary  care  in  that  behalf,  they 
would  be  "not  hitched"  in  the  eye  of  the 
law.  Miller  v.  t'nited  Rys.  Co.  of  St.  liouis, 
134  S.  W.  1045,  1047,  155  Mo.  App.  528. 

KOT  KNOW 

See  Do  Not  Know. 

NOT  KNOWING 

The  words  "not  knowing,'*  or  "having 
no  reasonable  grounds  to  suspect,"  or 
"knew,"  or  "know,"  or  "had  reasonable 
grounds  to  suspect,"  when  used  in  an  in- 
struction in  an  action  for  injuries  to  a 
passenger  while  attempting  to  board  a  train 
in  consequence  of  the  starting  of  the  train, 
relating  to  the  knowledge  or  want  of  knowl- 
edge of  the  conductor  in  starting  the  train 
before  the  passenger  had  boarded  it,  are 
legal  equivalents.  Choctaw,  O.  &  G.  R.  Co. 
V.  Hickey,  99  S.  W.  839.  842,  81  Ark.  579. 

NOT   UBSS  THAN 

"When  so  many  'dear  days,'  or  so 
many  days  *at  least,'  are  given  to  do  an  act, 
or  'not  less  than'  so  many  days  must  inter- 
vene, both  the  terminal  days  are  excluded." 
In  re  Gregg's  Estate,  62  Atl.  856,  857,  213 
Pa.  260  (quoting  and  adopting  the  language 
of  End.  Interp.  St.  {  391). 

Act  April  4,  1870,  provides  that  county 
commissioners,  before  contracting  for  the 
erection  of  any  buildings,  shall  by  advertise- 
ment invite  sealed  proposals  according  to 
specifications  kept  open  for  the  inspection 
of  all  persons  for  at  least  four  weeks  before 
the  time  appointed  for  opening  the  pro- 
posals. Held,  that  the  phrase  "not  less  than 
four  weeks"  means  at  least  four  weeks  and 
the  four  weeks  during  which  the  advertise- 
ment must  be  published  or  the  same  four 
weeks  during  which  the  speolflcations  must 
be  of  record.  The  commissioners  of  a  cer- 
tain county  fixed  the  time  for  opening  the 
bids  for  a  new  courthouse  at  July  19,  1903. 
The  specifications  were  deposited  in  the 
office  of  the  county  commissioners  for  a 
period  longer  than  four  weeks  to  such  date, 
and  the  advertisements  were  published  in 
two  weekly  newspapers  in  the  county  on 
June  16th,  June  23d,  June  80th,  and  July 
7th.  Held,  that  the  advertisements  com- 
plied with  the  re<iuirements  of  the  act  that 
the  advertisement  shall  be  published  for  not 
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less  than  four  weeks  before  the  contract  Is 
awarded.  Ck>mmonwealth  ex  rel.  Miller  & 
Sons  V.  Brown,  59  Atl.  479,  480,  210  Pa.  29. 

An  ordinance  of  the  town  of  Central  pro- 
hibits the  sale  of  intoxicating  liquors,  except 
as  is  now  provided  by  the  dispensary  law, 
and  for  a  violation  of  such  ordinance  fixes 
the  penalty  at  "not  less  than  one  hundred 
dollars,  or  not  less  than  thirty  days'  impris- 
onment, or  thirty  days'  labor  on  the  chain 
gang,  or  thirty  days'  labor  on  the  streets  of 
the  town,  at  the  discretion  of  the  mayor's 
court"  Const,  art.  6,  §  21,  provides  that 
magistrates  shall  have  exclusive  Jurisdiction 
in  criminal  cases  where  the  punishment  does 
not  exceed  a  fine  of  $100  or  Imprisonment 
for  30  days.  Cr.  Code  1902,  {  12,  provides 
that  magistrates  shall  have  jurisdiction  of 
all  offenses  where  the  punishment  does  not 
exceed  a  fine  of  $100  or  imprisonment  for 
30  days,  and  may  impose  any  sentence,  with- 
in those  limits,  singly  or  within  the  alterna- 
tive. The  charter  of  the  town  of  Central 
(Laws  1885,  p.  405,  §  4)  provides  that  the  in- 
tendant  and  wardens  shall  have  the  same 
Jurisdiction  in  criminal  matters  as  trial  Jus- 
tices, so  far  as  the  same  relates  to  the  ordi- 
nances of  the  town.  Held,  that  the  words 
"not  less  than  one  hundred  dollars,"  as  used 
In  the  ordinance,  mean  "one  hundred  dol- 
lars," and  therefore  a  prosecution  for  viola- 
tion of  the  ordinance  was  within  the  Jurisdic- 
tion of  the  intendant  Town  of  Central  v. 
Madden,  61  S.  E.  1028,  1029,  81  S.  0.  7. 

NOT  KAVIGABI.E 

The  phrase  "streams  not  navigable," 
within  a  statute  providing  that  the  right  of 
eminent  domain  may  be  exercised  for  stor- 
ing and  floating  logs  and  lumber  on  streams 
"not  navigable,"  means  streams  not  navigable 
in  fact.  Potlatch  Lumber  Co.  v.  Peterson, 
88  Pac.  426,  430,  12  Idaho,  769,  118  Am.  St. 
Rep.  233. 

NOT  NEOOTIABI.E 

The  words  "not  negotiable,"  stamped  on 
the  face  of  a  bill  of  lading,  do  not  prohibit 
transfer  of  the  bill  and  of  the  contract  rep- 
resented thereby  by  indorsement  and  deliv- 
ery, as,  under  Code  Civ.  Proc.  §  449,  any  con- 
tract is  transferable  and  enforceable  by  suit 
in  the  name  of  the  assignee,  but  the  transfer- 
ror of  such  a  bill  has  only  his  common-law 
rights,  and  cannot  avail  himself  of  Factors' 
Act  (Laws  1830,  p.  203,  c.  179)  §  3,  providing 
that  an  agent  intrusted  with  the  posse&sion 
of  a  bill  of  lading  shall  be  deemed  the  true 
owner  thereof  so  far  as  to  give  validity  to 
any  contract  for  the  sale  of  goods  thereunder. 
Gass  V.  Astoria  Veneer  Mills,  118  N.  Y.  Supp. 
982,  966,  134  App.  Div.  184. 

The  words  "not  negotiable,"  stamped 
on  tbe  face  of  the  bill  of  lading,  did  not  de- 
stroy its  assignability,  but  the  sole  effect  was 
to  exempt  the  bill  from  the  statutory  pro- 
visions relative  thereto,  and  a  bill,  though  not  I 


negotiable,  may  be  transferred  by  assign- 
ment; the  asdgnee  taking  subject  to  tbe 
equities  between  the  original  partie&  Na- 
tional Bank  of  Bristol  v.  Baltimore  ft  0.  R. 
Co.,  59  AtL  134,  138,  09  Md.  661,  105  Am.  St. 
Bep.  321. 

KOT  OPEN  FOB  BUSINESS 

See  Open  for  Business, 

KOT  OTHEBWISE 

The  words  "not  otherwise,'*  In  PoL  Code, 
§  3366,  providing  that  county  boards  of  saptf • 
visors  shall,  in  the  exercise  of  their  police 
powers,  and  for  the  purpose  of  regulatiOD, 
and  "not  otherwise,"  have  power  to  license 
all  and  every  kind  of  business  not  prohibited 
by  law,  transacted,  and  carried  on  within 
the  limits  of  their  respective  Jorisdlctioitt. 
operate  to  curtail  all  power  boards  of  sap^* 
visors  previously  had  to  issue  .licenses  and 
charge  therefor  aa  a  revenue  measure.  Plu- 
mas County  y.  Wheeler,  87  Paa  900,  910, 1^ 
CaL  758. 

KOT  OTHBBWISE  EXCEPTED 

Under  Const.  1875,  art.  5,  S  6,  conferring 
on  the  circuit  courts  Jurisdiction  in  all  mat- 
ters, civil  and  criminal,  not  otherwise  except- 
ed, the  words  "not  otherwise  excepted*'  are 
not  words  of  prohibition  on  the  Legislature, 
but  simply  words  of  description  as  to  wbat 
jurisdiction  is  conferred  absolutely  on  tbe 
circuit  courts,  and  hence,  when  construed 
with  section  7,  declaring  that  the  General 
Assembly  should  have  power  to  establish 
courts  of  chancery,  and  directed  the  state  to 
be  divided  into  chancery  divisions  and  dis- 
tricts, and  Const  1901,  t  148,  declaring  UuiC 
the  Legislature  may  confer  upon  the  cir- 
cuit court  or  the  chancery  court  the  juris- 
diction of  both  of  such  courts.  Acts  1891-95, 
p.  881,  conferring  chancery  jurisdiction  on 
the  circuit  court  of  Jefferson  county,  is  not 
unconstitutional.  Bnsley  Development  Co.  t. 
Powell,  40  South.  137,  139,  147  Ala.  300. 

KOT  OTHEBWISE   OBMAMEKTED  OB 
DEGOBATED 

In  the  tariff  act  in  a  paragraph  in  relatloa 
to  articles  of  glass,  the  use  of  the  phraw 
"not  otherwise  ornamented  or  decorated.** 
after  an  enumeration  of  several  processes 
by  which  an  article  may  be  ornamented  or 
decorated,  not  only  implies,  but  indicates^  an 
understanding  that  this  result  of  the  enumer- 
ated processes  is  to  be  an  ornament  or  deco- 
ration, in  order  to  bring  the  article  witldo 
the  terms  of  such  paragraph.  Utard  v.  Unit- 
ed States,  128  Fed.  422,  63  C.  C.  A.  164  (df- 
ing  Koscherak  v.  United  States,  98  Fed.  596, 
39  C.  C.  A.  166). 

NOT  OTHEBWISE  PBOVXDED  FOB 

Code  1896,  |  4561,  provides  for  a  solicit- 
or's fee  of  $50  for  securing  the  conviction  of 
any  corporation  for  violating  any  law.  and 
anoth^  section  authorizes  a  fee  of  |7.60  ta^ 
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each  conviction  of  a  misdemeanor  not  other* 
wise  provided  for.  Held  that,  since  section 
5388  makes  tine  wiUful  obstruction  of  a  pub- 
lie  road  a  misdemeanor,  but  a£Bzee  no  pen- 
alty, the  offense  is  one  "not  otherwise  pro- 
vided for,"  for  which  the  solicitor's  fee  Is 
but  $7.50.  Biriningham  Waterworks  Co.  v. 
State,  48  South.  658,  650,  159  Ala.  118. 

The  expression  ''not  otherwise  provided 
for,"  or  "not  specially  provided  for/'  In  a 
tariff  provision,  does  not  deprive  the  general 
rule  as  to  classiflcation  by  specific  designation 
of  its  ordinary  application,  so  that  a  provi- 
sion which  specifically  designates  goods,  but 
which  is  so  qualified,  shall  not  prevail  over 
words  of  a  general  description  in  another 
provision  containing  no  such  qualification. 
United  States  v.  Schwarz,  140  Fed.  302,  304. 

NOT  RESTRAINED  BT  LAW 

r 

The  term  "agreement,"  in  Code  Civ. 
Proc.  §  66,  providing  that  the  compensation 
of  an  attorney  for  his  services  is  governed 
by  agreement,  express  or  implied,  which  is 
**not  restrained  by  law,"  means  an  agreement 
which  is  recognized  by  the  law  as  a  valid 
agreement.  An  agreement  obtained  for  a  con- 
sideration which  is  valid,  or  upon  induce- 
ment which  is  expressly  prohibited,  would 
not  be  an  agreement  which  was  not  restrained 
by  law.  O'Neill  v.  Campbell,  103  N.  Y.  Supp. 
150,  152,  118  App.  Dlv.  64. 

KOT  SAFE 

The  phrase  "not  safe"  is  a  negation  of 
every  degree  of  safety,  and  hence  an  instruc- 
tion, in  an  action  against  a  railroad  company 
for  injury  resulting  from  a  defective  track, 
merely  relating  to  the  condition  of  the  track, 
and  not  to  an  imposed  duty,  which  was  oth- 
erwise covered,  stating,  "If  you  believe  frobn 
the  evidence  that  the  track  of  the  defendant 
at  the  place  of  the  accident  was  not  in  a 
safe  condition,"  etc.,  if  erroneous  In  omitting 
to  qualify  the  phrase  "not  in  safe  condition," 
was  to  the  advantage  of  defendant,  and  it 
had  no  right  to  complain.  Galveston,  H.  & 
S.  A.  Hy.  Co.  V.  Roberts  (Tex.)  91  S.  W.  375, 
884. 

HOT  SO  DYXHO 

By  the  third,  fourth,  and  fifth  paragraphs 
of  his  will,  festator  devised  In  fee  simple 
lands  in  severalty  to  his  three  sons.  The 
seventh  paragraph  of  the  will  provided* that, 
if  any  or  either  of  such  children  should  die 
leaving  no  Issue  living  at  the  time  of  his  or 
her  decease,  the  estate  devised  to  the  child 
so  dying  was  to  go  to  the  other  and  remain- 
ing "children  or  child  not  so  dying  in  equal 
proportions  In  fee  simple  in  remainder  for- 
ever." Held,  that  the  words  "not  so  dying*' 
meant  that  the  executory  devisees  should 
be  children  of  the  testator  not  dying  in  like 
manner  or  under*  the  same  circumstances  as 
the  deceased  child —  that  is,  leaving  no  child 
or  children,  or  descendant  or  descendants  liv- 
ing at  the  time  of  their  decease — and  such 


words  could  not  be  changed  so  as  to  read  "not 
having  so  died,"  and  since  by  this  construc- 
tion there  will  be  no  person  who  can  take 
under  the  seventh  paragraph,  as  no  living 
person  can  fulfill  the  description,  the  seventh 
paragraph  must  be  regarded  as  ineffective 
and  Insuffldent  to  restrain  or  limit  the  previ- 
ous paragraphs  of  the  will,  and  hence  the 
devisees  in  such  paragraphs  take  a  fee-simple 
estate.  Mills  v.  Teel,  92  N.  E.  310,  312,  245 
I1L488. 

NOT  8PE0IAIXT  PROVIDED  FOB 

See  Not  Otherwise  Provided  For. 

KOT  STTBJEOT  TO  GOUHTERMAKI* 

A  writing  in  the  form  of  an  order  to  ship 
trees,  although  stated  to  be  a  contract  and 
not  "subject  to  countermand,"  is  not  a  con- 
tract, and  may  be  countermanded,  where 
there  is  nothing  in  the  writing  itself  to  show 
an  agreem^it  to  deliver,  and  the  order  was 
not  accepted  by  the  person  to  whom  it  was 
directed  or  by  his  agent  Mayo  v.  KoUer,  28 
Pa.  Super.  Ot.  91,  96. 

ROT  TO  BE  PERFORMED 

The  provision  in  a  contract  of  sale  of  a 
machine  that  the  seller  would  keep  at  a  cer- 
tain place  a  stock  of  all  parts  of  the  ma- 
chine, so  that,  if  any  part  of  it  broke,  the 
buyer  could  get  the  part  needed  for  repairs 
within  24  hours  of  giving  an  order,  is  not 
within  the  statute  of  frauds,  as  an  undertak- 
ing "not  to  be  performed  within  a  year.** 
Janney  Mfg.  Co.  v.  Banta  (Ky.)  83  S.  W.  130, 
131. 

NOT  TO  BE  PREVENTED 

Testatrix  bequeathed  to  certain  named 
I)ersons  both  real  and  personal  property  to 
be  divided  among  them  equally,  and  then  pro- 
vided that  such  shares  should  not  be  paid 
until  the  respective  donees  should  become  of 
age,  but  in  the  meantime  should  be  deposited 
In  some  bank  or  institution  on  interest,  and 
that  her  executor  should  not  be  prevented 
from  applying  any  share  during  minority  of 
the  donee  to  his  maintenance.  Held,  that 
the  term  "not  to  be  prevented"  included  an 
implied  authorization  to  the  executor  to  so 
apply  any  of  such  shares.  Weber  v.  Waldeck 
(N.  J.)  63  Ati.  495,  496. 

NOT  TO  THE  LETTER 

Where,  in  response  to  an  issue,  the  jury 
found  that  plaintiff  substantially  compiled 
with  his  contract,  and  the  question  was  sub- 
mitted twice  thereafter,  to  which  the  jury 
replied,  "No,  not  to  the  letter,"  such  phrase 
Indicated  an  intent  to  find  a  substantial  per- 
formance. Carnegie  Public  Library  Ass'n  of 
Brownwood  v.  Harris,  97  S.  W.  520,  43  Tex. 
Civ.  App.  165. 

NOT  WHOIXT  WITHIN 

Ordinarily  the  words  "not  wholly  within" 
refer  to  a  situation  where  a  part  is  within. 
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"Not  wholly"  is  synonymous  with  "partly." 
People  ex  rel.  Donegan  v.  Dooling,  125  N.  Y. 
Supp.  783,  786,  141  App.  Dlv.  31. 

NOTARY 

See  De  Facto  Notary. 

A  "notary"  is  a  public  oflBcer  whose  duty 
It  is  to  attest  the  genuineness  of  any  deeds 
or  writings  in  order  to  render  them  available 
as  evidence  of  the  facts  therein  contained, 
lie  is  a  public  functionary,  authorized  to  re- 
ceive all  acts  and  contracts  to  which  parties 
wish  to  give  the  character  of  authenticity,  at- 
tached to  the  act  of  public  authority,  to  se- 
cure their  date,  their  preservation,  and  the 
delivery  of  copies.  The  functions  and  au- 
thority of  a  notary  are  defined  by  law,  and 
he  cannot  act  as  the  mandatory  of  a  vendor 
for  whom  he  draws  up  and  passes  a  deed  of 
sale,  since  that  is  not  one  of  the  functions 
conferred  upon  him  by  law,  and  hence  the 
purchaser  cannot  make  a  valid  payment  of 
the  price  to  him.  Nolan  v.  Labatut,  41  South. 
713,  718,  117  La.  431  (citing  2  Abbott's  Dig. 
p.  182;  5  Diet  Droit  Civil,  p.  27;  Breen  v. 
Schmidt,  6  La.  Ann.  13;  Brown  v.  Schmidt 
7  La.  Ann.  349;  Succession  of  O'Keefe,  12 
La.  Ann.  246;  Lescouzeve  &  Abry  y.  Duca- 
tel,  18  La.  Ann.  470). 

NOTARY  PUBUO 

See  N.  P. 

As  holding  an  office,  see  Officer. 
As  magistrate,  see  Magistrate. 
Notary's  paraph,  see  Paraph. 

Section  1750,  Rev.  St  U.  S.,  confers  on 
consular  officers  the  power  "to  perform  any 
notarial  act  which  any  notary  public  ia  re- 
quired or  authorized  by  law  to  do  within  the 
United  States.'*  Held,  that  such  consular  of- 
ficer is  a  "notary  public,*'  within  the  meaning 
of  our  statute,  and  authorized  to  take  and 
certify  affidavits  of  depositions  for  use  in  the 
courts  of  the  state.  Browne  v.  Palmer,  92 
N.  W.  316,  317,  66  Neb.  287. 

The  office  of  a  notary  is  of  great  antiq- 
uity, deriving  its  origin  from  the  early  Ro- 
man jurisprudence,  and  has  for  many  cen- 
turies been  recognized  by  most,  if  not  all,  of 
the  Christian  nations.  The  office  is  known 
to  international  law,  to  the  common  law,  be- 
ing concerned  more  especially  with  the  law 
merchant  branch,  and  to  the  civil  law. 
"Black's  Law  Dictionary  defines  a  'notary 
public*  as  *a  public  officer  whose  function  it 
is  to  attest  and  certify,  by  his  hand  and 
official  seal,  certain  classes  of  documents  in 
order  to  give  them  credit  and  authenticity 
in  foreign  jurisdictions.'  "  Gharst  v.  St.  Lou- 
is Transit  Co.,  91  S.  W.  453,  455,  115  Mo. 
App.  403  (quoting  and  adopting  Black,  Law 
Diet). 

NOTE 

See  Blue  Notes;  Field  Notea. 


MOTE  (la  Coatmereial  Iaw) 

See  Action  on  a  Note;   Approved  Note; 

Bankable  Note;   Demand  Note;  Good 

Note;    Less   Note;    Negotiable  Note; 

Peddler's    Notes;     Promissory   Note; 

Secure    a    Note;     Secured    Bankable 

Note ;  Sold  Notes ;  Take  up  Note. 
Bought    and    sold    notes,    see    Bought 

and  Sold. 
Issue  of  notes,  see  Issuance — ^Issoe. 
Maker  of  note,  see  Maker. 
Note  secured  by  trust  deed  as  estate,  see 

Estate. 
Other  notes,  see  Other. 

The  first  requisite  to  the  "negotiabilltf" 
of  a  paper  is  that  it  should  be  a  "note,"  and, 
as  a  ''note"  must  be  an  obligation  for  tbe 
payment  of  a  certain  sum  of  money,  a  pro- 
vision that  if  collection  is  made  through  an 
attorney,  or  by  legal  process,  the  maker  will 
pay  all  costs  and  expenses,  including  10  per 
cent  of  the  amount  collected  as  attorneys' 
fees,  renders  the  note  nonnegotlable.  Green 
V.  Spires,  50  S.  B.  554,  556,  71  S.  C.  107,  4 
Ann.  Gas.  261. 

"Bangor,  Sept.  8,  1882.  I,  James  New- 
comb,  of  Carmel,  Maine,  bought  of  Lemuel 
Nichols,  Bangor,  Maine,  one  black  horse, 
name  Nig,  7  years  old,  for  (180.00)  eighty  dol- 
lars and  Interest  on  same  until  paid  for, 
which  I  agree  to  pay  out  of  my  next  qua^ 
ter's  mail  pay,  which  becomes  due  Jan.  t 
1883,  on  route  184  from  Carmel  to  Kendns- 
keag,  which  he  is  now  carrying.  The  aboie 
horse  is  to  remain  said  Nichols'  until  fnUy 
paid  for.  James  Newcomb."  Held,  that  the 
instrument  contains  a  *'note"  given  for  per- 
sonal property  bargained  and  delivered,  pay- 
able absolutely  for  a  fixed  sum  in  monej, 
within  Rev.  St  c.  Ill,  S  5,  providing  that  '*iio 
agreement  that  personal  property  bargained 
and  delivered  to  another,  for  which  a  note  is 
given,  shall  remain  the  property  of  fbe  payee 
till  the  note  Is  paid  is  valid  unless  it  Is  made 
and  signed  as  a  part  of  the  note,  nor  when 
so  made  and  signed  in  a  note  for  more  than 
$30,  unless  it  is  recorded  like  mortga^(>s  of 
personal  property."  Nichols  v.  Buggies,  76 
Me.  25-27. 

Since  the  enactment  of  Acts  1908,  No. 
228,  providing  that  makers  of  K>kena,  checks, 
or  other  devices  redeemable  in  merchandl'« 
shall *be  liable  on  demand  in  current  money. 
a  trade  check  in  the  form  of  a  note  pa.vaL>le 
to  bearer  in  merchandise  is  a  note,  within 
the  purview  of  the  statute  against  the  for- 
gery of  notes,  orders,  etc.  State  v.  White 
52  South.  238,  126  La.  119. 

An  instrument  signed  by  E.,  reciting  that 
on  or  before  a  certain  day  "I  promise  to  pay 
to  the  order  of  H.  $360  rent  for  90  acres  of 
land  at  $4  per  acre  of  L.  plantation,  for  the 
year  1901,  value  received,"  is  not  only  a 
"note,"  but  a  contract  embracing  all  the 
terms  of  the  contract  between  the  parties  m 
as  to  exclude  evidence  of  an  agreement  by  H. 
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to  put  a  fence  around  the  place  to  keep  cat- 
tle out  Hightower  v.  Henry,  87  South.  745, 
85  Miss.  476. 

A  conditional  sale  contract  required  pay- 
ment in  10  days  either  in  cash  or  notes,  de- 
claring that  all  notes  and  open  accounts  shall 
be  drawn  payable  at  Oklahoma  City,  with 
10  per  cent,  attorney's  fees  added,  and  that, 
on  default  in  the  payment  of  any  install- 
ment, the  seller  might  consider  the  entire  in- 
debtedness due;  that  the  title  to  and  the 
ownership  of  all  the  goods  should  be  in  the 
seller  until  the  buyer's  indebtedness  had 
been  paid  in  money.  Held,  that  the  word 
*'money"  was  used  in  contradistinction  to 
"notes,"  and  did  not  include  notes,  so  that 
the  acceptance  of  notes  did  not  constitute  a 
payment  sufficient  to  vest  title  to  the  goods 
in  the  buyer.  The  term  ''notes"  has  refer- 
ence to  an  evidence  of  indebtedness.  In  re 
Gray,  170  Fed.  688,  643. 

Am  credits 

See  Credits. 

Am  debt 

See  Debt. 

As  fund 

See  Fund. 

As  soods 

See  Goods. 

As  money 

See  Money. 

As  prepeirty 

See  Personal  Property;  Property. 
Ae  property  aetnally  received 

See  Property  Actually  Received. 

Ae  seeiirlty 

See  Security. 

As  specialty 

See  Specialty. 

NOTE  OB   MEMOBANDUM  IN   WRIT- 

nro 

See  Memorandum. 

NOTHING  IN  ARREAR 

Plea  of  nontenant  distinguished,  see  Non- 
tenant. 

The  plea  of  "nothing  in  arrear''  admits 
the  tenancy  as  stated  in  the  avowry  or  cog- 
nizance, and  puts  in  issue  the  fact  of  the 
rent  being  in  arrear.  Middleton  y.  Quigley, 
12  N.  J.  Law,  352,  356. 

NOTICE 

See  Actual  Notice;  Blanket  Notice;  Con- 
structive Notice;  Day's  Notice;  Due 
Notice ;  Explicit  Notice;  Further  No- 
tice; Immediate  Notice;  Implied  No- 
tice; Judicial  Notice;  Legal  Notice; 
Personal  Notice;    Purchaser  without 


Notice;  Reasonable  Notice;  Requisite 
Notice;  Trespass  Notice;  With  Notice; 
Without  Notice. 

Date  of  notice,  see  Date. 

Fifteen  days'  published  notice,  see  Fif- 
teen. 

Four  weeks'  notice,  see  Four. 

Issue  of,  see  Issuance — Issue. 

Of  appearance  as  written  Instrument,  see 
Written  Instrument 

Of  materialman's  claim  as  pleading,  see 
Pleading. 

Service  of  notice,  see  Service  (In  Prac- 
tice). 

See,  also,  Knowledge. 

The  term  "notice,"  as  used  in  Rev.  St 
1809,  §  3028,  requiring  weekly  publication  of 
notice  of  local  option  elections  for  four  con- 
secutive weeks  in  one  paper,  and  such  other 
"notice"  as  the  county  court  may  think  prop- 
er, is  not  restricted  to  a  publication  in  a 
newspaper,  but  may  include  other  legal  forms 
of  notice,  such  as  posting  hand  bills,  etc. 
State  V.  Morgan,  128  S.  W.  889,  841,  144  Mo. 
App.  35. 

One  who  knew  of  deceased's  death,  was 
present  in  the  state  during  the  first  two 
publications  of  the  notice  to  present  claims, 
returned  to  the  state,  and  had  actual  notice 
of  the  publication  for  more  than  one  month 
prior  to  the  expiration  of  the  time  for  filing 
claims,  but  yet  failed  to  do  so  until  long  aft- 
er that  time  had  expired,  was  not  one  who, 
"by  reason  of  being  out  of  the  state,"  had  no 
"notice,"  "as  provided  in  this  chapter,"  to 
present  his  claim,  within  the  meaning  of 
Code  Civ.  Pror.  §  1493,  and  his  claim  was 
therefore  barred.  MacGowan  v,  Jones,  76 
Pac.  503,  142  Cal.  593. 

Though  the  statute  provides  that  all  no- 
tices shall  be  served  upon  the  attorney,  and 
not  upon  the  party,  such  provision  has  ref- 
erence more  particularly  to  notices  of  mo- 
tions and  other  proceedings  served  during 
the  pendency  of  the  action,  and  does  not 
exclude  the  right  of  plaintiff  personally  to 
serve  a  notice  of  the  dismissal  of  his  action 
upon  defendant,  instead  of  on  defendant's 
attorney.  •  Nelson  v.  Nelson,  126  N.  W.  731, 
735,  111  Minn.  183,  31  L.  R.  A.  (N.  S.)  523, 
137  Am.  St  Rep.  549. 

A  request  to  the  chairman  of  the  board 
of  trustees  of  a  graded  common  school,  sign- 
ed by  three  members  of  the  board,  request- 
ing him  to  call  a  meeting  at  a  specified  time 
and  place,  was  not  a  "notice"  to  him  of  a 
meeting  of  the  board  at  such  time  and  place. 
Saunders  v.  O'Bannon  (Ky.)  87  S.  W.  1105. 

Under  a  statute  providing  that  a  mate- 
rialman shall  not  be  entitled  to  a  lien  unless, 
Within  60  daySf  he  shall  give  notice  in  writ- 
ing to  the  owner  or  agent  of  his  intention  to 
claim  such  Uen,  a  "notice"  given  that  claim- 
ants claimed  and  should  forthwith  file  their 
claim  of  a  mechanic's  lien  in  the  ofiSce  of  the 
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derk  of  the  circuit  court  was  not  fatally  de- 
fective for  failure  to' recite  that  they  "in- 
tended" to  claim  such  lien,  as  any  phrase- 
ology which  clearly  and  distinctly  apprised 
the  owner  of  the  intention  of  the  material- 
man to  claim  the  lien  will  satisfy  the  terms 
of  the  section  and  effectuate  its  design, 
though  the  word  "intention"  be  not  used  at 
all.  The  intention  to  claim  a  lien  could  not 
be  more  definitely  expressed  than  'by  the 
statement  that  the  lien  is  claimed  and  will 
be  forthwith  filed.  The  owner  was  just  as 
fully  informed  by  the  notice  given  that  the 
claimants  intended  to  file  a  Hen  claim  as 
she  would  have  been  had  the  notice  specific- 
ally stated  that  it  was  the  intention  of  the 
lienors  to  claim  such  a  lien.  Fulton  v.  Par- 
lett  &  Parlett,  64  AU.  58,  69,  104  Md.  62. 

A  notice  by  a  landlord  served  on  the 
tenant  which  demands  possession  within 
three  days,  without  stating  the  ground  there- 
for, and  a  notice  served  at  the  same  time 
which  recites  that  the  tenant  has  forfeited 
the  lease  by  underletting  without  the  land- 
lord's consent,  must  be  construed  as  one  no- 
tice within  Rev.  St.  1908,  S{  2603,  2605,  de- 
fining unlawful  detainer,  and  requiring  no- 
tice in  writing  specifying  the  grounds  of  de- 
mandant's right  to  possession.  Hepp  Wall 
Paper  &  Mercantile  Co.  v.  Deahl,  125  Pac. 
491,  492,  53  Colo.  274. 

Only  such  substantial  compliance  with 
Laws  1899,  p.  74,  requiring  notice  to  be  giv- 
en to  municipal  corporations  of  claims  for 
damages  against  them,  stating  the  time, 
place,  and  extent  of  such  injury  as  near  as 
practicable,  and  the  negligence  which  caused 
it,  as  will  enable  the  municipality  to  fully  in- 
vestigate the  claim,  and  determine  whether 
it  prefers  to  adjust  it  without  suit,  or  to 
contest  its  validity,  is  necessary.  The  form 
of  notice  required  to  be  given  to  a  municipal- 
ity of  a  claim  for  damages  against  it  under 
Laws  1899,  p.  74,  requiring  such  notice  to 
state  the  time,  place,  and  extent  of  the  injury 
as  near  as  practicable,  and  the  negligence 
which  caused  it,  is  not  amenable  to  the  strict 
rules  of  pleading;  and  a  claimant  is  not  re- 
quired to  do  more  than  state  definitely  and 
specifically  all  the  facts  upon  whidh  he  bases 
his  claim,  so  as  to  enable  the  municipality  to 
promptly  Investigate  the  merits  thereof. 
Kennedy  v.  6ity  of  Savannah,  68  S.  E.  652, 
8  Oa.  App.  96. 

The  phrase  "without  notice,"  used  in  re- 
lation to  the  taking  of  a  note,  usually  refers 
to  some  defense  of  the  maker  or  to  some 
claim  of  title  to  it  other  than  that  of  the 
seller,  with  or  without  notice  of  which  a 
purchaser  has  taken  it.  Vansickle  v.  Wat- 
son, 123  S.  W.  112,  116,  103  Tex.  37. 

"Notice"  to  the  purchaser  of  a  note  may 
be  of  two  kinds:  "Explicit  notice"  of  the 
fraud  or  illegality,  and  "Implicit"  or  "gener- 
al notice."  If  the  purchaser  of  notes  at  the 
time  of  buying  them  had  notice  or  knowledge 


of  some  illegality  or  knowledge  of  some  iIl^ 
gality  or  fraud  which  vitiated  them,  though 
he  was  not  apprised  of  its  nature,  this  would 
be  such  "general  notice"  as  would  affect  hb 
title.  Mere  negligence,  however  gross,  not 
amounting  to  this  willful  and  fraudulent 
blindness,  will  not  of  itself  amount  to  notice: 
but  the  Jury  may  and  should  consider  the 
fact  of  such  negligence  as  it  may  tend  to 
prove  such  "general  notice."  Mack  v.  Starr, 
61  Atl.  472,  473,  78  Conn.  184. 

A  letter,  sent  by  defendant  to  plaintiff's 
attorney  giving  notice  of  appeal  from  tbe 
Judgment  of  a  Justice,  but  not  shown  to  have 
been  received,  nor  served  as  required  by  stat- 
ute, did  not  constitute  a  "notice  of  triar 
within  Rev.  St  1899,  i  4074  (Ann.  St  1906. 
p.  2217),  providing  that,  in  order  that  such 
an  appeal  be  triable  at  the  first  term,  if  not 
appealed  on  the  day  the  Judgment  was  ren- 
I  dered,  appellant,  10  days  before  such  term, 
must  give  the  opposite  party  notice  of  the 
appeal.  Knowledge  by  appellee's  attorney  of 
the  taking  of  an  appeal  from  a  Justice's  Judg- 
ment is  not  the  equivalent  of  notice  under 
Rev.  St  1899,  i  4074  (Ann.  St  1906,  p.  2217). 
requiring  the  appealing  party  to  give  notice 
thereof,  unless  the  aiK>eal  was  taken  on  the 
day  Judgment  was  r^idered.  Lombard  v.  Ur- 
ban, 126  S.  W.  221,  222,  142  Mo.  App.  282. 

Aetiial  or  eoastniettve 

"Notice"  is  defined  by  Wilson's  Rev.  k 
Ann.  St  1903,  {  10,  as  either  actual  or  con- 
structive notice;  sections  11  and  12  defining 
actual  notice  as  express  information  of  a 
fact,  and  constructive  notice  as  that  Imputed 
by  law  to  a  person  not  having  actual  notice. 
Cooper  V.  Flesner,  103  Pac.  1016,  1020,  24 
Okl.  47,  23  L.  R.  A.  (N.  &)  1180,  20  Ann.  CM. 
29. 

The  word  "notice"  means  actual  notice, 
in  Pub.  St.  1882,  c.  144.  i  9,  providing  that, 
when  an  account  of  a  trustee  is  settled  In  the 
absence  of  a  person  adversely  Interested  and 
without  notice  to  him,  such  account  may  be 
opened  on  the  application  of  satdi  person. 
Parker  v.  Boston  Safe  Deposit  k  Trust  Co^ 
71  N.  E.  806,  807,  186  Mass.  393. 

Under  Real  Property  Law  ((DonsoL  Laws 
1909,  c.  50)  I  266,  whic^  provides  that  tbe 
title  of  a  purchaser  for  a  valuable  consideni' 
tion  shall  not  be  affected,  unless  he  had  no- 
tice of  the  fraudulent  Intent  of  his  Immedi' 
ate  grantor,  the  words  "notice  of  the  fraudu- 
lent intent"  refer  to  actual,  and  not  to  coo- 
structive,  notice.  Cain  v.  Snyder,  136  N.  T. 
Snpp.  443,  446,  76  Mlsc  Rep.  636. 

Negotiable  Instruments  Law  Tenn.  I  ^ 
provides  that,  to  constitute  "notice"  of  an 
Infirmity  in  the  instrument  or  defect  in  tbe 
title  of  the  person  negotiating  the  same,  tbe 
person  to  whom  It  is  negotiated  must  ha^ 
had  actual  knowledge  of  the  infirmity  or  de- 
fect, or  knowledge  of  such  facts  that  his  a^ 
tlon  in  taking  the  Instrument  amounted  to 
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bad  faith.    Elgin  City  Banking  Cd.  t.  Hall, 
lOS  S.  W.  1068,  1071,  119  Tenn.  648. 

Rev.  St.  c.  73,  §  12,  which  declares  that 
the  title  of  one  who  purchases  property  for  a 
raluable  consideration  cannot  be  defeated  by 
a  trust  affecting  the  property,  unless  the  pur- 
chaser has  "notice"  of  the  trust,  while  it 
may  in  peculiar  instances  mean  constructive 
notice,  in  cases  generally,  including  a  case 
where  the  trust  reduces  an  absolute  deed  to 
a  mortgage,  means  actual  notice;  and  actual 
notice  as  applicable  to  conveyances,  does  not 
necessarily  mean  actual  knowledge;  it  may 
be  express  or  implied;  it  may  be  proved  by 
direct  evidence,  or  Implied  from  indirect  or 
circumstantial  evidence.  The  statutory  ac- 
tual notice  is  a  conclusion  of  fact  capable  of 
being  established  by  all  grades  of  legitimate 
evidence.  Knapp  y.  Bailey,  9  Atl.  122-124» 
79  Me.  195,  1  Am.  St  Rep.  296. 

Under  the  statute  imposing  a  liability 
on  a  county  for  damages  sustained  by  reason 
of  a  defective  bridge  constructed  by  the  coun- 
ty, where  the  chairman  of  the  board  of  coun- 
ty commissioners  has  five  days'  "notice"  of 
the  defect  an  actual  notice  is  meant.  Parr 
T.  Board  of  Com*rs  of  Shawnee  County,  78 
Pac.  449,  450,  70  Kan.  111. 

To  constitute  notice  of  an  Infirmity  in  a 
negotiable  bill  Indorsed  before  maturity,  the 
indorsee  must  have  actual  knowledge  of  the 
infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  In  taking  the  Instrument 
amounts  to  bad  faith,  as  provided  by  Ky. 
St  I  3720b,  subsec.  56  (RusselVs  St  §  1925). 
Bothwell  V.  Corum,  123  S.  W.  291,  292,  135 
Ky.  766. 

Notice  under  Laws  1906,  c  142,  §  30,  ex- 
empting a  dty  from  liability  for  Injury  caus- 
ed by  defective  ways,  unless  notice  of  the 
unsafe  condition  has  been  given  to  the  mayor 
or  the  dty  clerk  a  reasonable  time  previous- 
ly, must  be  actual  as  distinguished  from  con- 
structive notice.  Gregorius  v.  City  of  Oom- 
In?,  125  N.  Y.  Supp.  534,  585,  140  App.  Dlv. 
701. 

A  notice  within  a  fire  policy  stipulating 
for  Its  cancellation  on  notice  and  repayment 
of  unearned  premiums  is  a  personal  notice, 
and  a  notice  by  publication  requiring  the 
filing  of  claims  against  Insurer,  a  foreign  cor- 
poration, in  the  state  of  its  origin  in  pro- 
ceedings for  its  dissolution.  Is  insufficient 
and  the  poUey  holder  in  the  state  may  sue 
the  corporation  in  the  courts  of  the  state, 
and  obtain  a  Judgment  to  be  satisfied  out  of 
the  securities  deposited  by  Insurer,  as  requir- 
ed by  Civ.  Code  1902,  {  1796.  Frlnk  v.  Na- 
tional Mut  Fire  Ins.  Co.,  74  S.  B.  33,  35,  90 
S.  G.  544,  Ann.  Cas.  1913D,  221. 

Rev.  (Laws  1905,  I  3350,  providing  that  a 
certified  copy  of  a  judgment  of  a  court  of 
record  affecting  title  to  realty  or  any  interest 
therein  may  be  recorded  in  any  county  where 
any  of  the  lands  lie,  with  the  same  effect  as 


a  conveyance,  is  a  recording  act,  and  does 
not  make  the  record  of  such  judgment  notice 
of  the*  entry  thereof,  within  the  meaning  of 
section  4160,  limiting  the  time  within  which 
applications  for  relief  from  a  judgment  may 
be  made  to  one  year  from  notice  thereof. 
Foster  v.  Coughran,  129  N.  W.  853,  854,  113 
Minn.  433. 

'^Recitals  In  an  unrecorded  deed  In  one's 
chain  of  title,  or  with  which  one  is  in  privi- 
ty, are  'notice'  to  him  of  the  facts  therein  set 
out  ♦  ♦  •  Constructive  notice  of  redtals 
In  a  prior  unrecorded  deed  is  as  effective  as 
knowledge  of  such  recitals."  Runge  v.  Gil- 
bough  (Tex.)  87  S,  W.  832,  83a 

Rev.  Codes  1906,  i  7205,  provides  that  an 
appeal  must  be  taken  by  serving  a  notice  on 
the  adverse  party  and  by  filing  it  with  the 
clerk  of  the  court  Section  7332  provides 
that  service  of  any  notice  may  be  made  by 
mall,  where  the  person  making  the  service 
and  the  person  upon  whom  it  is  to  be  made 
reside  In  different  places.  Held,  that  a  notice 
of  appeal  is  u  notice  within  section  7832, 
service  of  which  may  be  made  by  mail,  where 
the  parties  reside  in  different  places.  Gooler 
V.  Eidness,  121  N.  W.  83,  85,  18  N.  D.  838. 

A  purchaser  of  real  estate  is  chargeable 
with  notice  derived  from  the  recitals  of  his 
deed,  for  anything  which  will  put  a  prudent 
man  on  inquiry  is  notice.  Adams  v.  Gossom, 
129  S.  W.  16,  20,  228  Mo.  566. 

Revlsal  1905,  |  2205,  provides  that  to 
constitute  "notice"  of  an  Infirmity  in  a  note 
or  defect  in  the  title  of  the  person  negotiat- 
ing it,  the  person  to  whom  It  is  negotiated 
must  have  had  actual  knowledge,  or  knowl- 
edge of  such  facts  that  his  action  in  taking 
the  instrument  amounted  to  bad  faith.  Held, 
that  when  a  note  was  transferred  before  ma- 
turity without  recourse,  it  was  no  defense  as 
against  the  Indorsee  that  It  was  given  under 
a  contract  for  territory  for  the  sale  of  a  cer- 
tain sash  lock,  and  that  the  locks  subsequent- 
ly furnished  pursuant  to  the  contract  were 
not  In  accordance  with  the  representations  of 
the  payee,  and  that  the  note  had  been  there- 
fore obtained  by  fraud ;  there  being  nothing 
to  show  that  the  Indorsee  had  any  notice  of 
the  fraud  at  the  time  of  the  transfer.  Bank 
of  Sampson  v.  Hatcher,  66  S.  B.  308,  309,  151 
N.  C.  359,  134  Am.  St.  Rep.  989.* 

Cobbey's  Ann.  St  1907,  |  9255,  providing 
that,  to  constitute  notice  of  an  Infirmity  In  an 
Instrument,  the  person  to  whom  negotiated 
must  have  actual  knowledge  thereof,  or 
Imowledge  of  such  facts  that  his  taking  the 
Instrument  amounts  to  bad  faith  does  not 
change  the  rule  that  to  constitute  bad  faith 
by  the  purchaser  of  a  negotiable  instrument 
for  value,  before  maturity,  he  must  have  ac- 
quired it  with  knowledge  of  an  Infirmity,  or 
with  a  belief  based  on  the  circumstances 
known  to  him  that  there  was  a  defense,  or  he 
must  have  acted  dishonestly.    Benton  y.  SI- 
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Icyta,  122  N.  W.  61,  62,  84  Neb.  808,  24  L.  R. 
A.  (N.  S.)  1057. 

Gen.  St.  Kan.  1909,  §  6999,  gives  an  ac- 
tion for  death  of  or  injury  to  a  railroad  em- 
ploy4  by  the  negligence  of  a  fellow  servant, 
provided  notice  in  writing  shall  have  been 
given  by  or  on  behalf  of  the  person  injured 
to  the  railroad  company  within  eight  months 
after  the  injury,  and  section  7000  provides 
that  such  notice  may  be  served  by  a  written 
copy  thereof  by  the  person  Injured  or  any  one 
on  his  behalf,  or,  if  he  dies,  by  the  person  or 
persons  entitled  to  recover  for  the  Injury,  on 
any  person  designated  by  the  railroad  in  the 
county  In  which  the  action  is  brought,  or,  if 
no  such  person  has  been  designated  or  ap- 
pointed, then  upon  any  local  superintendent 
of  affairs,  freight  agents,  agent  to  sell  tick- 
ets, or  station  keeper.  Held  that,  while  sec- 
tion 6999  makes  the  giving  of  notice  a  condi- 
tion to  a  right  of  action  for  Injuries  to  or 
death  of  a  railroad  employ^  occurring  In 
Kansas,  the  mode  of  service  prescribed  by 
section  7000  is  not  a  condition  to  such  right, 
and  has  no  extraterritorial  force,  so  that, 
where  an  action  is  brought  In  Missouri  for 
the  wrongful  death  of  a  railroad  employ^  in 
Kansas,  the  service  of  notice  fn  any  proper 
way,  though  not  in  compliance  with  section 
7000,  is  sufficient  Plaintiff's  decedent,  a  rail- 
road employ^,  was  killed  in  Kansas  as  the 
result  of  a  railroad's  alleged  negligence,  and 
within  eight  months  the  plaintiff  filed  a  peti- 
tion for  decedent's  wrongful  death  in  the 
courts  of  Missouri,  setting  forth  In  full  the 
negligent  occurrence  In  Kansas  resulting  in 
decedent's  death,  with  the  time  and  place, 
etc.  Summons  was  duly  served  within  the 
eight-month  period,  and  defendant  appeared 
thereto.  Thereafter  the  suit  was  dismissed, 
and  another  one  began.  Held,  that  the  first 
suit  constituted  a  suflldent  "notice"  in  wilt- 
ing to  the  railroad  company  to  comply  with 
the  requirements  of  Gen.  St  Kan.  1909,  | 
6999.  Gen.  St  Kan.  1909,  §  6999,  requiring 
notice  of  injuries  to  a  railroad  employ^  to  be 
given  by  or  on  behalf  of  the  person  Injured 
as  a  condition  to  his  right  to  sue,  does  not 
require  service  of  such  notice  by  plaintiff 
I)ersonally.  Husted  v.  Missouri  Pac.  Ry.  Co., 
128  S.  W.  282,  284,  143  Mo.  App.  623. 

A  suit  for  specific  performance  of  a  con- 
tract for  the  sale  of  land  is  notice  of  the 
claim  that  plaintiff  sets  up  from  the  time  it 
is  commenced  and  docketed,  and,  if  duly 
prosecuted  and  not  collusive,  one  purchasing 
the  land  pending  the  suit  Is  affected  by  the 
decree  therein,  though  the  suit  is  in  a  county 
other  than  the  county  In  which  the  land  Is 
located,  under  av.  Code  1910,  i  4533.  Mar- 
shall V.  Whatley,  72  S.  E.  244,  245,  186  Ga. 
805,  36  L.  R.  A.  (N.  S.)  552. 

Citation  disttmsuiflhed 

See  Citation. 


As  opiiuneiioemeiit  of  aotiom 

See  Commencement  of  Action. 

Glalm  of  riglit  dlatlUgwIAed 

The  term  "claim  of  right,"  as  applied 
to  adverse  possession,  is  not  synonymooB 
with  the  word  **notlce."  Swope  ▼.  Ward,  84 
S.  W.  895,  897,  185  Mo.  316  (citing  Whitaker 
V.  Whitaker,  58  S.  W.  5,  157  Mo.  842). 

Facts  puttine  on  inqnlry 

In  law,  that  is  "notice"  of  a  fact  which 
would  provoke  a  reasonably  prudent  man  to 
such  inquiries  as,  pursued  with  reasonable 
diligence,  would  lead  to  full  knowledge. 
Hlngtgen  v.  Thackery,  121  N.  W.  839,  840. 23 
S.  D.  329. 

If  a  party  has  knowledge  of  such  facts 
as  would  lead  a  fair  and  prudent  man,  uslas 
ordinary  caution,  to  make  further  Inquirieai. 
and  he  avoids  inquiry,  he  Is  chargeable  wtth 
"notice"  of  the  facts  which  by  ordinary  dili- 
gence he  would  have  ascertained.  Knapp  ▼• 
Bailey,  9  Aa  122-124.  79  Me.  195,  1  Am.  SL 
Rep.  295. 

Whatever  is  sufficient  to  put  a  sulise- 
quent  purchaser  on  inquiry  must  be  consid- 
ered "legal  notice"  to  him  of  the  facts  inquiry 
would  have  disclosed  by  the  exercise  of  reft- 
flonable  diligence.  Jennings  v.  Lentz,  93  Pac 
327,  329,  50  Or.  483,  29  L.  R.  A.  (N.  S.)  581 

"Notice"  may  be  the  existence  of  that 
which,  If  looked  at  or  listened  to,  and  th» 
followed  up  by  such  Inquiry  as  ordinary  pru- 
dence would  suggest,  would  result  In  obtain- 
ing the  knowledge  sought  to  be  charged. 
Warden  v.  Addlngton,  115  S.  W.  241,  245,  131 
Ky.  296. 

The  word  "trustee,"  following  the  name 
of  the  grantee  In  a  deed,  constitutes  "notice** 
and  puts  one  on  inquiry.  Flitcraft  v.  Com- 
monwealth Title  Ins.  &  Trust  Co.,  60  AtL 
557,  559,  211  Pa.  114. 

"Notice"  to  a  purchaser  of  adverse  inter- 
ests need  not  be  actual  nor  amount  to  foil 
knowledge,  but  it  should  be  Information  ex- 
citing apprehension  in  an  ordinary  mind,  and 
prompt  one  of  average  prudence  to  make  in- 
quiry. Implied  notice  to  a  purchaser  of  ad- 
verse Interests  arises  from  Imowledge  of  par- 
ticular facts  unless  the  law  charges  notice  by 
registry  or  other  token.  Daly  v.  Rlzzntto. 
109  Pac.  276,  278,  59  Wash.  62,  29  L.  B.  A 
(N.   S.)    467. 

"Whatever  puts  a  party  upon  iDqufay** 
"amounts  in  judgment  of  law  to  ^notice.'  pn>- 
vlded  the  inquiry  becomes  a  duty,  as  in  the 
case  of  purchasers  and  creditors,  and  could 
lead  to  the  knowledge  of  the  requisite  fiact  by 
the  exercise  of  ordinary  diligence  and  under- 
standing." Kellogg  V.  Randolph  (N.  J.)  63 
Atl.  753,  754  (quoting  and  adopting  defini- 
tion In  Smallwood  v.  Lewln,  15  N.  J.  Eq.  6D>. 

"Actual  possession  of  land  is  ^notice' 
equal  to  the  record  of  a  deed  undtf  which 
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the  party  In  possession  claims.  A  purchaser 
is  bound  to  inquire  by  what  right  or  title  the 
party  in  possession  holds,  and  he  will  take 
subject  to  that  title,  whatever  it  may  be." 
Merchants'  &  Farmers'  State  Bank  v.  Dawdy, 
82  N.  B.  606,  607,  230  111.  199  (citing  Joiner 
T.  Duncan,  51  N.  B.  323,  174  111.  252 ;  Coari  v. 
Olsen.  91  111.  273). 
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'Notice*  does  not  mean  positive  infor- 
mation brought  directly  home  to  the  parties 
sought  to  be  charged.  Anything  that  will 
put  a  prudent  man  upon  inquiry  is  notice; 
and  gross  negligence  in  failing  to  make  in- 
quiry  when  the  surrounding  facts  suggest 
the  existence  of  others,  and  that  inquiry  is 
to  be  made,  is  tantamount  in  the  courts  of 
equity  to  notice."  Scoggin  v.  Mason,  103  S. 
W.  831,  834,  46  Tex.  Civ.  App.  480  (quoting 
and  adopting  definition  in  Connecticut  Mut/ 
life  Ins.  Co.  V.  Smith,  22  S.  W.  629,  117 
Mo.  261,  38  Am.  St  Hep.  666). 

Good  faith  distlmgwUhed 

The  terms  "good  faith"  and  "notice"  are 
intimately  related  In  jurisprudence,  but  are 
not  of  uniform  meaning ;  the  former  retain* 
ing  in  some  measure  the  popular  sense  of 
honest  belief,  but  its  technical  significance 
depends  largely  on  the  doctrine  of  notice,  as 
developed  in  the  progress  of  the  equity  sys- 
tem. Considered  with  reference  to  and  as 
influenced  by  "notice,"  the  term  "good  faith" 
bears  several  legal  meanings  according  to  the 
subject-matter  of  the  litigation  In  which  it  is 
used.  As  applied  to  the  purchase  of  a  parcel 
of  land,  the  title  to  which  passed  from  the 
grantor  by  a  prior  recorded  deed  or  Incum- 
brance, the  constructive  notice  of  the  prior 
conveyance  which  the  record  Imparts  pre- 
vents one  taking  title  subsequently  from  be- 
ing a  purchaser  in  good  faith.  Rev.  St.  1899, 
{  3080  (Ann.  St.  1906,  p.  1768) ,  permitting 
one  who  claims  land  In  another's  possession 
to  bar  the  occupant  from  compensation  for 
betterments  by  notifying  him  in  writing  of 
the  claim  and  its  nature,  does  not  make  an 
exception  In  favor  of  an  occupant  who  be- 
lieves the  hostile  title  to  be  bad  and  makes 
betterments  regardless  of  such  notice,  since 
"notice"  and  "good  faith"  cannot  so  exist, 
for  it  is  an  equity  doctrine  of  universal  rec- 
ognition that  he  who  takes  with  notice  takes 
subject  to  the  claim,  and  the  notice  which 
will  suffice  for  this  purpose  does  not  mean 
direct  and  positive  information,  but  anything 
calculated  to  put  a  prudent  man  on  the  alert. 
Richmond  v.  Ashcraft,  117  S.  W.  689,  692, 
137  Mo.  App.  191. 

As  iaf  ormation  or  kno'wledge 

"Knowledge"  is  not  the  same  as  "notice," 
bat  to  constitute  ''notice,"  the  "knowledge" 
must  be  communicated  in  the  prescribed  way. 
Wade  V.  Wade's  Adm'r,  69  Atl.  826,  827,  81 
Vt  275. 
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'Knowledge"  and  "notice"   are  not  al- 
ways synonymous.    Eleld  v.  Campbell  (Ind.) 


67  N.  E.  1040, 1041  (citing  Klrkham  t.  Moorej 
65  N.  E.  1042,  30  Ind.  App.  549). 

"'Notice'  is  equivalent  to  'information,* 
'intelligence,*  or  'knowledge.*  **  Bova  v.  Norl- 
glan,  67  Atl.  326,  327,  28  R.  I.  319,  125  Am. 
St.  Rep.  741. 

"Notice"  means  information  by  whatever 
means  communicated;  knowledge  given  or 
received.  Metcalf  v.  Mutual  Fire  Ins.  Co., 
112  N.  W.  22,  24,  132  Wis.  67. 

One's  knowledge  that  he  has  been  ap- 
pointed to  an  office  constitutes  "notice"  to 
him.  within  Code  1912,  art.  70,  S  11,  which 
provides  that  an  office  is  forfeited  by  failure 
to  quallfjr  within  30  days  after  receiving  com- 
mission or  notice  of  appointment  Little  v. 
Schul,  84  Atl.  649,  655,  118  Md.  454. 
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Knowledge"  and  "notice**  are  not  synon- 
ymous, for  that  which  does  not  amount  to 
actual  "knowledge"  may  constitute  "notice." 
The  notice  may  be  of  such  a  character  that 
Its  effects  amount  to  knowledge^  On  the 
other  hand,  the  party  may  be  charged  with 
notice  when  in  utter  ignorance  of  that  of 
which  he  is  presumed  to  be  advised.  Roeen- 
berger  y.  Hawker,  103  N,  W.  781,  782,  127 
Iowa,  521. 

The  word  "notice,"  as  used  In  Rev.  St 
1899,  i  8017,  imposing  a  penalty  for  selling 
liquors  to.  a  drunkard  after  notice  from  his 
wife  not  to  do  so,  is  synonymous  with  infor- 
mation, intelligence,  or  knowledge,  and  oral 
notice  to  the  managing  agent  of  the  dram- 
shop keeper  is  sufficient.  Jackson  County 
er  reL  Farley  v.  Schmld,  124  S.  W.  1074, 
141  Mo.  App.  229. 

B.  &  C.  Oomp.  i  103,  provides  that  the 
court  may  at  any  time  within  one  year  after 
notice  thereof  relieve  a  party  from  a  judg- 
ment or  order  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excusable 
neglect  Held,  that  "notice,"  as  used  in  the 
statute,  means  "knowledge.**  Flldew  v.  Mll- 
ner,  109  Pac.  1092,  1094,  57  Or.  16. 

••A  'notice'  to  a  purchaser  of  a  note  of 
fraud,  defect  In  title,  illegality  of  considera- 
tion, or  other  fact  which  impeaches  Its  validi- 
ty in  the  transferror's  hands  signifies  the 
same  as  knowledge.'*  Merchants'  &  Manu- 
facturers' Nat  Bank  v.  Ohio  Valley  Furni- 
ture Co.,  {jO  S.  B.  880,  882,  57  W.  Va.  625,  70 
In  R.  A.  312  (quoting  and  adopting  definition 
in  Daniel,  Neg.  Instr.  i  789). 

The  word  "notice,"  used  in  negotiable  in- 
strument law,  must  be  understood  as  mean- 
ing actual  knowledge  as  distinguished  from 
implied  or  constructive  notice  which  arises 
when  a  person  is  put  on  inquiry,  and  knowl- 
edge is  presumed.  link  v.  Jackson,  139  S. 
W.  588,  593,  158  Mo.  App.  63. 

A  complaint  alleging  that  an  act  by 
which  plaintiff,  a  passenger,  was  injured  was 
done  with  "knowledge"  or  "notice"  of  defend- 
ant's agent  does  not  state  a  cause  of  action 
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far  wantonness;  "notice*'  not  being  the 
•equivalent  of  "knowledge,"  and  the  averment 
in  the  disjunctive  not  affirming  either.  Birm- 
ingham Ry.  &  Electric  Co.  v.  Butler,  33 
South.  33,  35,  135  Ala.  388. 

Where,  in  an  action  against  a  county  to 
set  aside  a  conveyance,  a  decree  was  taken 
by  default,  the  court,  under  L.  O.  L.  §  103, 
may,  in  its  discretion,  within  one  year  after 
notice  thereof,  relieve  a  party  from  a  judg- 
ment taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect, 
and  has  jurisdiction  to  entertain  a  motion 
to  set  aside  such  decree  when  filed  within 
one  year  after  knowledge  of  the  decree  was 
acquired  by  the  agents  or  officers  of  the  coun- 
ty* though  not  until  more  than  one  year  after 
the  decree  was  entered ;  "notice,"  as  used  In 
such  statute,  being  a  synonym  of  "knowl- 
edge.*' Chapman  v.  Multnomah  County,  126 
Pac.  996,  998,  63  Or.  180. 

''Notice,**  in  connection  with  the  rule 
that  purchasers  of  corporate  stock  in  good 
faith  without  "notice'*  that  it  is  unpaid  are 
not  liable  for  the  balance  due  on  it,  must  be 
-given  the  ordinary  signification  of  that  term, 
and  means  knowledge  that  the  stock  was  un- 
paid, or  knowledge  of  such  facts  as  would 
have  put  an  ordinarily  prudent  man  on  in- 
•quiry,  when  the  inquiry  might  reasonably  be 
•expected  to  lead  him  to  knowledge  that  the 
stock  was  unpaid.  Gillett  v.  Chicago  Title  & 
Trust  Co.,  82  N.  E.  891,  905,  230  111.  373. 

A  distinction  is  to  be  observed  between 
knowledge  of  the  pendency  of  a  suit  and  "no- 
tice*' thereof.  Jurisdiction  can  be  acquired, 
if  one  does  not  submit  himself  to  it,  in  no 
•other  way  than  by  actual  notice  or  by  con- 
structive notice.  Actual  notice  is  given  only 
by  personal  service  of  process;  constructive 
notice  by  some  form  of  substituted  service. 
Where  there  is  no  service  there  is  no  notice, 
irrespective  of  any  knowledge  which  the  de- 
fendant may  acquire  informally.  Notice  is 
given  only  by  a  service  of  process.  Informal 
knowledge  will  not  supply  It,  and  cannot  be 
relied  upon  to  put  the  one  acquiring  the 
knowledge  on  notice  or  to  force  him  into 
<rourt  to  defend  himself.  National  Metal  Co. 
v.  Greene  Consol.  Copper  Co.,  89  Pac.  535» 
4X37,  11  Ariz.  108,  9  L.  R.  A.  (N.  S.)  1062. 

The  word  "notice,"  as  used  in  L.  O.  L.  f 
108,  permitting  a  court  in  its  discretion,  at 
any  time  within  a  year  after  notice  thereof, 
to  relieve  a  party  from  a  judgment  taken 
against  him  by  mistake,  etc.,  means  "knowl- 
edge" by  the  moving  party  of  the  entry  of  a 
Judgment.  Ehrans  v.  Evans,  118  Pac  177, 
179,  60  Or.  195. 

Rev.  Codes  1905,  |  6702,  providing  that 
constructive  notice  is  notice  imputed  by  law 
to  a  person  not  having  actual  notice,  and 
section  6703  providing  that  every  person  who 
has  actual  notice  of  sufficient  circumstances 
to  put  a  prudent  man  upon  inquiry,  and  who 


omits  to  make  such  inquiry  with  reasoiuibto 
diligence  is  deemed  to  have  constractlTe  no- 
tice of  the  fact  itself,  since  the  enactment  of 
the  negotiable  Instruments  law,  have  no  ai^ 
plication  to  actions  upon  negotiable  instro- 
ments  in  the  hands  of  indorsees  before  ma- 
turity, if  they  ever  had  such  application,  be- 
ing superseded  by  section  6358,  defining  no- 
tice in  such  case  as  actual  knowledge  of  in- 
firmity or  defects  or  knowledge  of  such  facts 
as  to  amount  to  bad  faith.  American  Nat 
Bank  v.  Lundy,  129  N.  W.  99,  101,  21  N.  D. 
167. 

Aji  order 

The  word  "notice,**  as  used  in  Laws  ldQ3» 
c.  380,  p.  583,  providing  that,  if  the  party  de- 
sires more  than  the  10  days  given  by  statate 
within  which  to  make  and  serve  his  caae- 
made,  the  court  or  judge  before  whom  Use 
case  was  tried  may  on  motion  order  an  ex- 
tension of  that  time,  which  notice  of  exten- 
sion shall  be  filed  with  the  clerk  of  the  court, 
may  well  be  held  that  the  word  "notice" 
should  be  read  "order."  Howard  v.  Carter, 
80  Pac.  61,  62,  71  Kan.  86  (citing  Clark  f. 
Board  of  Com*rs  of  Mitchell  County,  77  Pae 
284,  69  Kan.  542,  60  L.  B.  A.  965). 

As  process 

See  Process. 

As  proof 

See  Proof. 

ReasonAble  x&otleo 

There  is  no  difference  in  the  meaning  of 
''notice**  and  "reasonable  notice,**  and  wheie^ 
in  an  action  against  the  town  for  damages  re- 
sulting from  a  defect  in  a  highway,  counsel 
for  defendant  admitted  "notice,**  the  admla- 
slon  will  have  the  same  effect  as  though  he 
had  admitted  "reasonable  notice.**  Larrabee 
V.  Inhabitants  of  Searsport,  42  Me.  202,  203^ 


To  oliloer,  as;omt»  or  attonaoy 
*'  'Notice*  communicated  to,  or  knowledge 
acquired  by,  the  officers  or  agents  of  corpora- 
tions, when  acting  in  their  official  capacity  or 
within  the  scope  of  their  agency,  b^oomcf 
notice  to  or  knowledge  of  the  corporation  for 
all  judicial  purposes.**  Maryland  Trust  Go. 
V.  National  Mechanics*  Bank,  63  AtL  70.  781 
102  Md.  608  (citing  13  Cyc  pp.  399,  400). 

"Notice**  to  a  township  trustee  of  the  in- 
solvency of  his  brother,  a  defaulting  town- 
ship treasurer,  was  notice  to  the  township^ 
within  Bankr.  Act  July  1,  1898,  c  541,  f  eOb. 
30  Stat.  562,  relating  to  preferences.  Painter 
v.  Napoleon  Tp.,  190  Fed.  637,  639. 

In  an  action  by  the  receiver  of  a  depod- 
tor  to  recover  a  deposit  which  the  bank  had 
paid  out  on  forged  checks,  the  court  refused 
to  admit  in  evidence  the  deposition  of  a  de- 
ceased officer  of  the  depositor  to  the  dlect 
that  he  had  several  interviews  with  one  of 
the  counsel  for  the  bank,  who  was  also  a  di- 
rector and  a  member  of  its  executive  cozn- 
mittee,  within  one  year  after  the  return  to 
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the  depositor  of  the  forged  cbecks,  in  whlcb 
he  told  such  counsel  that  the  checks  were 
forged.  Held  reversible  error,  since  the  dep- 
osition tended  to  show  that  the  counsel  was 
acting  for  the  bank,  that  he  had  knowledge 
of  facts  which  it  was  his  duty  to  communi- 
cate to  the  bank,  and  which  it  must  be  pre- 
sumed he  did  communicate,  and  hence  that 
the  bank  had  notice  within  the  meaning  of 
Negotiable  Instruments  Law  (Oonsol.  Laws 
1909,  c.  38)  I  326,  requiring  notice  to  a  bank 
within  one  year  after  the  return  to  the  de- 
positor of  any  forged  voucher,  in  order  to 
bold  the  bank  liable.  Shattuck  v.  Guardian 
Trust  Co.  of  New  York,  97  N.  B.  517,  518,  204 
N.  Y.  200. 

Where  an  attorney  was  charged  with  the 
duty  of  having  a  deed  to  his  client  executed 
and  acknowledged,  "notice"  to  him,  while  en- 
gaged in  the  transaction,  that  there  was  in 
fact  a  mortgage  on  the  premises,  though  it 
did  not  appear  of  record,  owing  to  a  mistake 
in  the  description,  was  "notice"  to  the  client 
Allison  V.  Falconer,  87  S.  W.  639,  75  Ark.  343. 

Verlial  or  written 

Rev.  Bt  Ohio,  |  3185,  provides  that, 
within  30  days  after  a  principal  contractor 
files  an  affidavit  for  a  lien,  he  shall  notify 
the  owner,  his  agent  or  attorney,  that  he 
claims  a  lien,  and,  if  he  fails,  the  lien  shall 
be  null  and  void.  Held,  that  "notice"  as  so 
used  meant  information  by  whatever  means 
communicated,  knowledge  given  or  received; 
and,  written  notice  not  being  expressly  re- 
quired, oral  notice  was  sufficient.  In  re 
Farmers'  Supply  Co.,  170  Fed.  602,  606. 

KOnCE     AITEOTIKO     OOUimr     AT- 


The  Ust  of  allowances  made  by  the  judg- 
es of  the  several  courts,  required  by  Acts 
1899,  p.  415,  c.  186,  to  be  published  in  one 
newspaper  at  a  cost  not  exceeding  a  fixed 
sum  for  each  allowance,  are  required  to  be 
published  in  two  newspapers  in  Acts  1903,  p. 
360,  §  1,  providing  that,  where  the  law  re- 
quires the  publication  of  "notices  affecting 
county  affaire,"  the  same  shall  be  published 
in  two  newspapers.  Cheney  v.  State  ex  rel. 
Bisk,  74  N.  B.  892,  803,  165  Ind.  121. 

NOTICE  OF  APFEAIi 

As  process,  see  Process. 
As  wrft,  see  Writ 

If  to  appeal  is  not  to  institute  a  new  pro- 
ceeding, a  "notice  of  appeal"  cannot  be  an 
original  process  by  which  parties  are  brought 
into  court,  but  is  a  notice  merely  by  which 
the  parties  who  are  already  in  court  are  no- 
tified of  subsequent  and  further  proceedings 
in  the  cause  therein  pending,  and  hence, 
where  such  notice  was  served  on  defendant's 
attorney  and  purported  to  be  a  notice  of  ap- 
peal as  against  all  of  the  defendants  origi- 
nally sued,  It  was  not  objectionable  by  reason 
of  the  fact  that  all  of  the  defendants  exceift 
one  were  referred  to  by  the  abbreviation  "et 
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al."  instead  of  setting  out  their  names  In 
fulL  Phlladeli^iia  Mortgage  &  Trust  Co.  v. 
Palmer,  73  Pac  501,  502,  32  Wash.  455. 

The  words  "notice  of  the  appeal,"  as 
used  in  Rev.  Codes  N.  D.  §  7221,  refers  to  no- 
tice or  knowledge  of  a  perfected  appeal  as 
furnished  by  service  of  a  copy  of  the  under- 
taking and  not  merely  to  the  notice  in  writ- 
ing provided  for  by  section  7205.  Beddow  v. 
Flage,  126  N.  W.  97,  98,  20  N.  D.  66. 

NOTICE  OF  APPBOPRIATIOH 

A  notice  of  appropriation  of  water  with- 
in a  United  States  forest  reservation,  which 
states  all  the  matters  required  by  Civ.  Code, 
§  1415,  relating  to  the  notice  of  appropriation 
of  water,  and  which  states  the  points  of  di- 
version as  located  on  a  designated  section 
and  township  which  the  court  judicially 
knows  is  within  a  reservation,  is  sufficient 
within  section  1422.  providing  that  where  the 
place  of  intended  diversion  is  within  a  reser- 
vation, and  is  so  shown  in  the  notice  of  ap- 
propriation, the  claimant  shall  have  a  sped- ' 
fied  time  after  the  grant  of  authority  to  occu- 
py and  use  the  reservation  for  such  intended 
purpose  within  which  to  commence  the  con- 
struction of  the  works,  etc.  The  form  of 
notice  of  appropriation  of  water  of  a  stream 
is  fixed  by  Civ.  Code,  }  1415,  requiring  a  per- 
son  desiring  to  appropriate  water  to  post  a 
notice  stating  enumerated  facts,  and  section 
1422,  relating  to  diversion  of  water  within 
any  reservation,  does  not  affect  the  form  of 
notice.  Wishon  v.  Globe  Light  &  Power  Co., 
110  Pac.  290,  292,  158  Cal.  137. 

HOTIOE  OF  DISKOKOB 

Oral  notice  of  dishonor  of  a  check,  given 
to  a  clerk  of  an  indorsing  commercial  corpo* 
ration,  is  not  notice  to  the  corporation,  with- 
in Negotiable  Instrument  Law  (Acts  1899,  c. 
94)  §  97,  authorizing  the  giving  of  '*notice"  to 
a  party  or  to  his  agent  American  Nat 
Bank  v.  National  Fertiliser  Co.,  148  S.  W. 
597,  599,  125  Tenn.  32a 

If  the  holder  of  negotiable  paper  desires 
to  charge  antecedent  parties  with  its  pay- 
ment, it  is  incumbent  on  him  to  give  them 
"notice  of  dishonor."  The  notice  may  be 
either  written  or  verbal,  or  it  may  be  writ- 
ten and  supplemented  by  verbal  testimony. 
All  that  is  necessary,  says  Byles,  is  to  apprise 
the  party  liable  of  the  dishonor  of  the  bill 
in  question  and  to  intimate  that  he  is  ex- 
pected to  f)ay  it  It  is  sufficient  if,  under  all 
the  circumstances,  the  language  of  the  notice 
imports  that  the  indorser  is  looked  to  for  pay- 
ment, and  it  would  seem  not  unfair  to  imply 
such  intention  from  the  very  fact  of  sending 
"notice  of  dishonor."  The  weight  of  author- 
ity is  that  a  notice  «f  dishonor  is  sufficient 
to  charge  an  indorser,  if  it  comes  from  the 
holder  or  his  agent  and  notifies  the  indorser 
that  the  note  was  presented  and  payment 
was  refused.  Notice  of  nonpayment,  how- 
ever, is  not  sufficient;  nor  is  mere  knowledge 
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of  protest  all  that  is  required  to  charge  the 
indorser.  "Notice  does  not  mean  mere 
knowledge,  but  an  actual  notification.  For  a 
man  who  can  be  clearly  shown  to  have 
known  beforehand  that  the  bill  would  be  dis- 
honored is,  nevertheless;  entitled  to  notice.'* 
''Notice  means  something  more  than  knowl- 
edge, because  it  is  competent  to  the  holder 
to  give  credit  to  the  maker.  It  is  not  enough 
to  say  that  the  maker  does  not  intend  to  pay, 
but  that  the  holder  does  not  intend  to  give 
credit  to  such  maker."  Marshall  y.  Sonne- 
man,  64  Atl.  874,  876,  216  Pa.  65  (citing  Byles, 
BiU,  ♦276;  7  Oyc.  p.  1109). 

NOTICE  OF  IHFIRMITT 

Under  Negotiable  Instruments  Law  (Sess. 
Laws  1899,  p.  350,  c.  149)  §  56,  providing  that, 
in  order  to  constitute  "notice  of  an  infirmity" 
in  an  instrument  or  defect  in  the  title  of  the 
person  negotiating  the  same,  the  person  to 
whom  it  is  negotiated  must  have  actual 
knowledge  of  the  infirmity,  or  knowledge  of 
such  facts  that  his  action  in  taking  the  in- 
strument amounts  to  bad  faith,  one  who  has 
knowledge  of  a  defect  in  his  transferror's 
title,  or  knowledge  of  such  facts  that  his  ac- 
tion in  taking  the  instrument  amounts  to  bad 
faith,  is  not  a  holder  in  due  course.  Keene 
V.  Behan,  82  Pac.  884,  886,  40  Wash.  505. 

Under  a  statute  providing  that,  to  consti- 
tute "notice  of  infirmity"  in  a  negotiable  in- 
strument or  defect  in  the  tittle  of  the  person 
negotiating  it,  the  person  to  whom  it  is  nego- 
tiated must  have  had  actual  knowledge  of  the 
infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument 
amounted  to  bad  faith,  evidence  that  the 
transfer  of  a  chedc  for  $400  by  S.,  the  payee 
thereof,  to  plaintiff,  his  brother-in-law,  took 
place  near  the  bank  on  which  the  check  was 
drawn,  and  of  which  plaintiff  was  vice  presi- 
dent, that  no  inquiry  was  made  at  the  bank 
before  purchase,  and  that  plaintiff,  went  to  a 
hotel,  got  a  blank  check,  and  filled  it  out  to 
the  order  of  S.  for  $400,  and  gave  it  to  an- 
other party  for  delivery  to  S.,  did  not  show 
actual  knowledge  on  plaintiff's  part  of  an  in- 
firmity in  the  check.  Matlock  v.  Scheuer^ 
man,  93  Pac.  823,  824,  826,  51  Or.  49,  17  L.  R. 
A.  (N.  S.)  747  (citing  and  adopting  Belmont 
Branch  of  State  Bank  of  Ohio  v.  Hoge,  35 
N.  Y.  65-68;  Bowman  v.  Metzger,  39  Pac.  3, 
44  Pac  1090,  27  Or,  23). 

NOTICE  OF  NEGLIGENCE 

There  is  a  clear  distinction  between  a 
"notice  of  negligence"  and  a  claim  for  damag- 
es. A  mere  notice  to  a  telegraph  company 
that  its  employ^  have  been  negligent  in  the 
transmission  of  a  message,  together  with  the 
circumstances  of  the  negligence,  is  not  a 
presentment  of  a  claim  for  damages,  based 
on  such  negligence,  within  the  contract  for 
the  transmission  of  the  message  providing 
that  the   company  shall  not  be  liable  for 


damages  where  the  claim  la  not  preneoted 
within  a  specified  time,  etc.  Westom  Union 
Telegraph  Co.  v.  Moxley,  98  S.  W.  112, 113, » 
Ark.  554. 

NOTICE   OF  TRANSFER 

Before  notice  of  transfer,  see  Before. 

NOTICE  TO  THE  WORLD 

The  "notice  to  the  world,"  required  Id 
Civ.  Ck)de  1895,  }  2634,  whidi  declares  that 
the  dissolution  of  a  partnership  by  tbe  re- 
tiring of  an  ostensible  partner  must  be  made 
known  to  creditors  and  to  the  world,  may  be 
given  by  publication  in  a  public  gazette  circn* 
lated  in  the  locality  in  which  the  business  at 
the  partnership  has  been  conducted,  if  such 
publication  is  fair  and  reasonable  as  to  its 
terms  and  the  number  of  times  it  is  made. 
Such  publication  is  not,  however,  neoessaiy, 
as  any  means  of  fairly  publishing  the  fact 
of  dissolution  as  widely  as  possible  in  order 
to  put  the  public  on  its  guard,  as  by  adyer- 
tisement,  public  notice  in  the  manner  usual 
in  the  community,  the  withdrawal  of  the  ex- 
terior indications  of  partnership,  etc.,  are 
proper  to  be  considered  on  the  question  of 
notice.  Bush  &  Hattaway  y.  W.  A.  McCarty 
Co.,  66  S.  E.  430,  431,  127  Ga.  308,  9  Ami. 
Cas.  240  (quoting  and  adopting  deflnitions  In 
Askew  V.  Silman,  22  S.  £.  573,  95  6a.  681: 
Lovejoy  v.  Spaflford,  93  U.  S.  430,'  23  L.  Ed. 
851). 

NOTIFY 

See  Duly  Notified. 

To  "notify'*  one  of  a  fact  is  to  "make  it 
known  to  him,"  to  "inform  him  by  notice.'' 
Huntington  v.  City  of  Calais,  73  AtL  829,  830. 
105  Me.  144. 

Under  Rev.  St  Ohio,  S  3185,  providing 
that  a  person  filing  an  affidavit  or  a  mechan- 
ic's lien  shall  within  30  days  thereafter  noti- 
fy the  owner  of  the  property,  his  agent,  or 
attorney  that  he  claimed  such  lien,  verbal  no- 
tice is  sufficient  The  word  "notify"  as  gen- 
eraUy  used  does  not  imply  the  use  of  writing; 
it  meaning  simply  to  convey,  information, 
knowledge,  or  notice  in  whatever  way.  In  re 
Boner,  189  Fed.  93,  94. 

irOTIFIOATIOir 

In  Pub.  St  c.  172,  |  29,  relating  to  sale 
of  land  on  execution,  requiring  "notificationd 
thereof  to  be  posted  up  in  some  public  place 
in  the  city  or  town  where  tbe  land  Ilea,  and 
also  in  two  adjoining  cities  or  towns.  If  there 
are  so  many  in  the  county,"  the  plural  "noti- 
fications" would  be  construed,  apart  from 
history,  with  reference  to  the  several  dtles 
or  towns  in  which  the  notifications  are  re^ 
quired,  notwithstanding  the  words  ''and  al- 
so," and  not  as  requiring  two  or  more  noti- 
fications in  the  dty  or  town  where  the  land 
lies.  In  fact,  however,  the  plural  Is  a  sur- 
vival from  St  1798,  a  77,  S  4,  wUdi  leqoired 
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the  posting  up  of  notifications  In  two  or  more 
public  places  in  the  town  where  the  land  lies. 
Bey.  St.  c.  73,  S  39,  substituted  *'some  public 
place'*  for  "two  or  more  public  places,"  and 
thereby  made  one  notification  sufficient 
Holmes  v.  Jordan,  39  N.  B.  1005,  1006,  163 
Mass.  147. 

NOTIFIED 

The  word  **notified,"  as  used  in  a  certifi- 
cate and  protest  by  a  notary  public  that  he 
duly  notified  the  indorser  of  the  note  of  non- 
payment, there  being  no  qualification  of  the 
word  as  to  the  mode  of  notice,  must  be  re- 
garded as  meaning  verbal  notice.  Tlconic 
Bank  v.  Stackpole,  41  Me.  321,  324,  66  Am. 
Dec.  246. 

Where  one  desiring  to  ship  goods  inform- 
ed the  agent  of  the  carrier  that  he  would 
want  two  cars  in  which  to  transport  the 
goods,  an  allegation  in  a  complaint,  founded 
on  a  failure  to  furnish  the  cars,  that  the  agent 
•^notified"  the  e(hlpper  that  he  "would  en- 
deavor" to  secure  the  cars  was  insufllcient  to 
show  an  acceptance  of  the  proposal  according 
to  the  terms  in  which  it  was  made,  or  an 
unconditional  promise  to  comply  with  it.  It 
was  no  more  than  a  promise  that  the  agent 
"would  endeavor"  to  comply  with  the  order 
which  it  was  his  duty  to  do  without  a  con- 
tract Lake  Shore  &  M.  S.  R.  Co.  v.  Ander- 
son, 79  N.  E.  381,  383,  39  Ind.  App.  112. 

Bums'  Ann.  St  1901,  |  3626a,  providing 
that,  in  an  action  to  foreclose  a  lien  for  a 
municipal  improvement,  it  must  be  shown 
that  10  days  before  suit  the  owner,  if  found 
was  "notified''  of  the  assessment, 
^  the  amount  thereof,  with  interest, 
and  where  i)ayable,  means  a  notice  either 
verbal  or  written,  and  it  may  be  given  by 
any  one  interested  in  the  claim,  or  by  any 
municipal  officer  charged  with  a  duty  in  con- 
nection with  the  making  or  collection  of  the 
assessment  Ross  v.  Van  Natta,  74  N.  E.  10, 
U,  164  Ind.  557. 

The  word  "notified,"  in  the  warrant  of  a 
county  clerk  to  the  treasurer  directing  the 
collection  of  taxes,  reciting,  "You  are  hereby 
notified  to  collect  the  taxes"  enumerated  in 
the  lists  attached,  is  sufficiently  defined  to 
warrant  the  treasurer  to  proceed  to  collect 
the  taxes,  pursuant  to  the  statute  providing 
that  the  county  clerk  shall  attach  to  the  lists 
his  warrant  in  general  terms  requiring  the 
treasurer  to  collect  the  taxes,  and  no  infor- 
mality shall  render  any  proceedings  for  the 
collection  of  taxes  illegal  Cadman  v.  Smith, 
85  Pac.  346,  348,  15  Okl.  633. 

NOTORIETY 

**  'Notoriety'  la  the  state  or  character  of 
being  well  known,  usually,  and,  always  when 
applied  to  crime,  in  an  unfavorable  sense. 
It  is  often  found  with  words  of  similar  im- 
port, such  as  *open*  and  'flagrant' "    People 


V.  Salmon,  83  Paa  42,  43,  148  Oal.  303,  2 
Zi.  R.  A.  (N.  S.)  1186,  113  Am.  St  Rep.  268. 

irOTORIETT  OF  POSSESSION 

See  Openness,  Notoriety,  and  Exdusive- 
ness  of  Possession 

NOTORIOUS 

See   Open,    Notorious,   and    Continuous 
Change  of  Possession. 

The  word  "notorious"  is  used  in  the  stat- 
ute relating  to  the  recognition  of  a  child, 
with  the  design  of  emphasizing  the  thought 
that  the  understanding  of  the  father's  recog- 
nition should  be  as  extensive  as  the  immedi- 
ate community  of  his  residence  and  within 
the  common  knowledge  of  the  public.  Mor- 
gan V.  Strand,  110  N.  W.  596,  597,  133  Iowa, 
299. 

iroTORiotrs  aduiiTert 

See  Open  and  Notorious  Adultery* 

NOTORIOUS  POSSESSION 

See  Open  and  Notorious  Possession. 

"Notorious"  possession  as  an  element 
of  title  by  limitation  is  possession  which  la 
generally  known  and  talked  of,  and  univer- 
sally recognized,  conspicuous,  widely,  or  com- 
monly known.  Long  v.  Lackawanna  Coal  St 
Iron  Co.,  136  S.  W.  673,  680,  681,  233  Mo.  713. 

Within  the  rule  that  to  constitute  ad- 
verse possession  it  is  necessary  that  the  pos- 
session be  "actual,"  "continuous,"  "notori- 
ous," and  "hostile,"  "actual"  means  real, 
visible;  "continuous"  means  without  inter- 
ruption; "notorious"  means  open,  undisguis- 
ed, generally  known;  and  "hostile^'  means 
opposed  and  antagonistic  to  the  claims  of 
all  others.  Bradbury  Marble  Co.  v.  Laclede 
Gas  Light  Co.,  106  S.  W.  594,  599,  128  Mo. 
App.  96. 

The  elements  of  title  by  limitation  are 
uninterrupted  possession,  actual,  visible,  no- 
torious, adverse,  and  hostile  under  color  and 
claim  of  right  for  the  statutory  period ;  the 
words  "adverse  and  hostile"  meaning  practi- 
cally the  same  thing.  Long  v.  Lackawanna 
Coal  &  Iron  Co.,  136  S.  W.  673,  680,  681,  233 
Mo.  713. 

NOTORIOUS  FVBIiIO  INBEOENCnT 

What  is  decent  and  indecent  is  determin- 
ed by  the  sensibilities  and  moral  standards  of 
the  people  as  evolved  from  generation  to  gen- 
eration along  with  their  civilization.  Whether 
an  act  is  decent  or  indecent  depends  on  the 
time,  place,  and  the  circumstances,  including 
the  intention  of  the  actor.  When  by  general 
consensus  of  public  opinion  an  act  tending  to 
debauch  the  morals  is  understood  to  be  of- 
fensive to  the  common  instincts  of  decency 
if  done  under  particular  circumstances,  the 
act,  when  so  done,  is  in  contemplation  of 
law  a  "notorious  act  of  Indecency."  A  public 
and  intentional  or  wanton  intruding  upon  the 
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attention  of  the  opposite  sex  of  the  sexual 
act  or  other  things  directly  suggestive  of  It 
Is  an  act  of  public  indecency,  within  Pen. 
Code  1895,  §  390,  making  notorious  acts  of 
public  indecency  a  misdemeanor;  the  barrier 
erected  by  social  decorum  between  the  sexes 
being  a  fundamental  of  decency.  For  a  man 
intentionally  and  wantonly  to  cause  a  bull 
and  cow  to  copulate  upon  a  public  highway, 
knowing  that  a  woman  and  children  are  so 
situated  that  they  can  hardly  fail  to  see  the 
act,  and  that  they  are  likely  to  be  offended 
by  It,  constitutes  criminal  notorious  public 
indecency,  within  Pen.  Code  1895,  §  390. 
Redd  V.  State,  67  S.  E,  709,  711,  7  Ga.  App. 
575. 

NOVATION 

A  "novation"  is  the  substitution  of  one 
obligation  for  another.  Tilden  v.  Gordon  & 
Co.,  74  Pac.  1016,^  1017,  34  Wash.  92. 

A  "novation"  presupposes  a  previous  ob- 
ligation for  which  the  new  one  is  substituted. 
Linder  Hardware  Go.  v.  Pacific  Sugar  Corp., 
118  Pac.  785,  17  Cal.  App.  81. 

The  doctrine  of  "novation"  is  derived 
from  the  civil  law,  and  a  novation  can  neither 
be  founded  on  an  original  claim,  which  was 
illegal,  nor,  under  the  civil  law,  be  made  by 
one  Incapable  of  contracting.  Wadsworth  v. 
Board  of  Sup'rs  of  Livingston  County,  115  N. 
Y.  Supp.  8,  18  (citing  Green's  Brlce's  Ultra 
Vires,  p.  601). 

A  "novation"  is  in  the  nature  of  a  re- 
lease or  discharge  and  is  new  matter  which 
must  be  specially  pleaded.  There  can  be  no 
"novation"  and  substitution  in  law  unless 
the  original  creditor  and  the  new  debtor  all 
enter  into  such  an  agreement.  Temple  v. 
Teller  Lumber  Co.,  106  Pac.  8,  9,  46  Colo. 
497. 

A  "novation"  is  the  making  of  a  new  con- 
tract, its  elements  being  essentially  the  same 
as  in  the  first  contract,  which  are,  parties,  a 
meeting  of  the  minds,  and  a  consideration. 
Daviess  County  Bank  ST^Frusi  Co.  v.  Wright, 
110  S.  W.  361,  363,  129  Ky.  21,  17  L.  R.  A. 
(N.  S.)  1122. 

The  necessary  legal  elements  to  establish 
"novation"  are:  Parties  capable  of  contract- 
ing, a  valid  prior  obligation  to  be  displaced, 
the  consent  of  all  parties  to  the  substitution, 
_based,^on  sufficient  consideration,  and  the  ex- 
tinction of  the  6Td~t)T9ngatlon  and  the  cre- 
ation of  a  new  one.  Harrington- Wiard  Co. 
V.  Blomstrom  Mfg.  Co.,  131  N.  W.  569,  563» 
166  Mich.  276. 

The  essential  elements  of  a  "novation" 
are  parties  capable  of  contracting,  a  valid 
prior  obligation  to  be  displaced,  the  consent 
of  all  of  the  parties  to  the  substitution,  and 
the  extinction  of  the  old  obligation  and  the 
creation  of  a  new  one.  GlUett  v.  Ivory 
(Mich.)  139  N.  W.  58,  56. 


"Novation"  is  defined  to  be  the  sobstito- 
tion  by  mutual  agreement  of  one  debtor  or  of 
one  creditor  for  another,  whereby  the  old 
debt  is  extinguished,  or  the  substitution  of  a 
new  debt  or  obligation  for  an  ezlstlDg  one, 
which  la  thereby  extinguished.  In  re  Rans- 
ford,  194  Fed.  658,  662,  115  O.  C.  A  500. 

"Novation"  consists  of  a  bilateral  agree- 
ment for  the  substitution  of  one  obligation 
for  another,  and  may  take  place  either  by 
the  substitution  of  a  new  for  an  old  party,  or 
by  the  substitution  of  a  new  agreement  be- 
tween the  parties,  or  by  a  change  of  parties 
and  agreement  at  the  same  time.  ParaoDs 
Mfg.  Co.  V.  Hamilton  Ice  Mfg.  Co.,  73  AM 
254,  255,  78  N.  J.  Law,  309. 

To  constitute  a  ''novation"  by  substitatioii 
of  creditors  or  debtors,  there  must  be  a  mutual 
agreement  between  three  or  more  persons, 
whereby  a  debtor,  In  consideration  of  being 
discharged  from  his  liability  to  the  original 
creditor,  contracts  a  new  obligation  in  favor 
of  the  new  creditor,  and  tlie  new  creditor 
must  have  consented  to  the  discharge  of  bis 
original  debtor,  and  have  accepted  the  nev 
debtor.  McAllister  v.  McDonald,  106  Pac 
882,  886,  40  Mont.  375. 

The  doctrine  of  "novation"  cannot  apply 
to  an  action  for  use  and  occupation  of  land  to 
which  plaintiff  had  no  legal  title,  where  nei- 
ther defendant  nor  the  lessee  of  the  land  was 
indebted  to  plaintiff,  she  being  a  stranger  to 
the  transaction,  since  novatlim  imi^es  a 
substitution  of  a  debtor  of  a  creditor  and  of 
a  new  contract.  Pomington  v.  Gartl^,  S3 
Atl.  701,  703,  109  Me.  270. 


That  defendant  verbally  agreed 
payee  to  pay  others*  notes,  and  the  payee  ac- 
cepted the  promise,  and  thereafter  looked  to 
defendant  for  payment,  and  the  payee's  cash- 
ier told  a  surety  on  the  notes  that  defendant 
had  agreed  to  pay  them,  and  that  the  surety 
was  released,  is  insufiicient  to  show  a  ''nova- 
tion" binding  defendant,  for  want  of  consider- 
ation, where  it  does  not  appear  that  defend- 
ant was  indebted  to  the  mal&ers,  or  that  tbey 
paid,  or  agreed  to  pay,  him  anything  for  as- 
suming the  debt,  or  that  the  payee  formally 
released  the  makers  or  sureties  or  8urrende^ 
ed  any  security  held  under  the  old  notes. 
Bank  of  St  James  v.  Walker,  111  S.  W.  S29, 
830, 132  Mo.  App.  117. 

A  broker,  acting  for  several  customers, 
whose  orders  for  goods  It  had  taken  and 
agreed  to  fill,  contracted  with  a  s^er  for  tlie 
purchase  of  the  goods  in  lump.  The  seller 
knew  that  the  merchandise  was  for  different 
customers,  and  for  convenience  agreed  to  ship 
car  load  lots  to  customers  and  draw  direct 
on  them  therefor.  It  shipped  goods  to  a 
customer  and  drew  against  him  therefor. 
The  customer  sued  the  seller  for  failure  to 
deliver  goods  of  a  merchantable  qnattty. 
Held,  that  he  could  not  maintain  the  action 
on  the  theory  that  the  seller  severed  the  con- 
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tract,  and  as  to  the  customer  released  tbe 
broker  and  looked  to  him  Instead.  H.  Mid- 
wood's  Sons  Co.  V.  Alaska-Portland  Packers* 
Ass'n,  67  Atl.  61,  62,  28  R.  I.  803,  13  Ann. 
Cas.  954. 

A  "noTation"  Is  the  substitution  of  a 
new  obligation  for  an  old  one.  The  requi- 
sites of  a  novation  are  a  yalid  prior  obliga- 
tion to  be  displaced,  consent  of  all  parties  to 
the  substitution,  a  sufficient  consideration, 
the  extinction  of  the  old  obligation,  and  the 
creation  of  a  valid  new  one.  The  substltu- 
tian  may  be  in  the  debt  or  contract.  In  the 
debtor,  or  In  the  creditor.  Where  one,  to 
whom  wage  claims  of  employes  of  bankrupts 
are  assigned,  extibanges  them  with  the  bank- 
rupts for  their  note  and  duebill,  there  Is  a 
"noTatlon"  of  the  wage  claims,  extinguishing 
the  preference  given  by  Bankr.  Act  July  1, 
18^,  c.  541,  §  64b4,  30  Stat.  563,  to  claims 
for  wages.  In  re  Fuller  &  Bennett,  152  Fed. 
538,  541. 

A  real  estate  agent  procured  the  sale  of 
certain  premises  to  defendant,  and  defend- 
ant, in  consideration  of  the  agent's  release 
of  bis  claim  against  the  vendors  for  commis- 
sions, paid  him  $1,000,  and  agreed  to  pay  him 
f8,600  more  on  sale  of  the  premises.  Later 
tbe  agent  placed  his  claim  in  the  hands  of  an 
attorney  for  settlement,  and  negotiations 
were  carried  on  between  the  attorney  and  the 
defendant.  Defendant  offered  to  pay  ^,500 
and  $250  counsel  fees,  for  the  surrender  of 
tbe  contract,  and  the  delivery  of  a  general 
release  by  the  agent*  The  offer  was  reported 
to  the  agent,  who  said  he  would  accept  it; 
and  a  day  was  fixed  as  the  time,  and  the 
attorney's  office  as  the  place,  for  closing  the 
transaction,  but  the  transaction  was  never 
completed  by  the  payment  of  the  money  or 
surrender  of  the  contract  and  delivery  of  the 
release.  At  the  time  of  the  offer  by  defend- 
ant for  surrender  of  the  contract,  negotia- 
tions had  been  completed  for  purchase  of  the 
premises  by  a  third  person,  but  the  agent  had 
no  knowledge  thereof.  Held,  that  the  trans- 
action did  not  amount  to  a  "novation"  by  the 
substitution  of  a  new  contract  between  the 
parties.  Bandman  v.  Finn,  92  N.  Y.  Supp. 
1096,  1098,  103  App.  Div.  322. 

"Novation"  is  effected  by  the  substitution 
of  a  new  obligation  between  the  same  parties 
witb  the  intention  to  extinguish  the  old  one, 
or  by  tbe  substitution  of  a  new  debtor  with 
tbe  intention  to  release  the  old  one,  or  by  the 
substitution  of  a  new  creditor  with  the  in- 
tent to  transfer  the  rights  of  the  old  one  to 
bim.  There  must  be  a  mutual  agreement 
among  the  parties  for  the  substitution  of  the 
new  debt  in  place  of  the  old.  There  must  be 
an  extinguishment  of  the  old  debt  and  an 
agreement  to  look  to  the  new  debtor  alone, 
and  the  mere  taking  of  a  new  debtor  will  not, 
standing  alone,  amount  to  a  ''novation."  The 
taldiig  by  a  creditor  of  a  note  from  one  who 
bas  assumed  the  debt  is  not  a  ''novation," 


releasing  the  old  debtor;  there  being  no 
agreement  to  this  effect.  M.  Gimbell  &  Sons 
V.  King,  95  S.  W.  7,  8,  43  Tex.  Civ.  App.  188 
(citing  Beach,  Mod.  Con.  f  786;  Add.  Cent  p. 
530;  Pimental  v.  Marques,  42  Pac.  159,  103 
Cal.  406 ;  Jackson  Iron  Co.  v.  Negaunee  Con- 
centrating Co.,  66  Fed.  298,  12  C.  C.  A  636 ; 
Stowell  v.  Gram,  69  N.  B.  342, 184  Mass.  562; 
Western  White  Bronze  Co.  v.  Portrey,  70  N. 
W.  383,  50  Neb.  801 ;  Piehl  v.  Piehl,  101  N. 
W.  628,  138  Mich.  515). 

Where  by  a  written  contract  plaintiff 
sold  land  to  defendant,  with  the  agreement 
that  plaintiff  should  receive  one-third  of 
profits  above  that  amount  wh^i  the  property 
could  be  sold  for  as  much  as  $19,000,  and  sub- 
sequently defendant  asserted  that  she  would 
not  take  less  than  $21,000  for  her  share,  and 
that  plaintiff  might  take  any.  amount  received 
above  that  sum,  and  plaintiff  attempted  to 
make  a  sale  on  such  terms  but  failed  to  get 
$21,000,  there  was  a  rescission  of  the  written 
agreement,  and  a  substitution  of  the  parol 
contract,  constituting  a  novation,  defined  by 
Civ.  Code,  |  1530,  as  the  substitution  of  a 
new  obligation  for  an  existing  one.  Simmons 
v.  Sweeney,  109  Pac.  265,  267,  13  Cal.  App. 
283. 

The  owner  of  real  estate  contracted  for 
its  sale  for  a  specified  amount;  a  certain 
portion  of  the  purchase  price  to  be  paid  on 
the  execution  and  delivery  of  the  agreement, 
another  on  the  delivery  of  the  deed,  the  bal- 
ance payable  In  three  years,  with  interest 
at  5  per  cent,  for  the  first  year  and  6  per 
cent,  for  the  balance  of  the  term,  to  be  se- 
cured by  a  purchase-money  mortgage.  The 
purchaser  paid  the  agreed  sum  at  the  execu- 
tion of  the  contract,  and  on  the  passing  of 
the  deed  paid  the  vendor  an  amount  much 
greater  than  the  contract  required  to  be 
paid  at  that  time,  and  gave  the  mortgage 
for  the  balance.  Held,  that  the  receipt  by 
the  vendor  at  the  delivery  of  the  deed  of  an 
amount  in  excess  of  the  amount  agreed  upon, 
and  the  acceptance  of  a  mortgage  for  the  bal- 
ance, constituted  a  "novation,"  and  that  the 
vendor  was  not  entitled  to  interest  under 
the  terms  of  the  first  contract  on  the  excess 
of  the  amount  received  at  the  delivery  of  the 
deed  over  the  amount  agreed  .upon.  Crim- 
mins  V.  Carlyle  Realty  Co.,  117  N.  Y.  Supp. 
434,  435,  132  App.  Div.  665. 

Substitution  of  new  debtor 

"Novation"  Is  the  substitution  of  one 
debtor  by  mutual  agreement  for  another, 
whereby  the  old  debt  is  extinguished.  Cheno- 
weth  V.  National  Bldg.  Ass'n,  53  S.  £.  569, 
561,  59  W.  Va.  653. 

Where  parties  to  an  executory  contract 
for  work,  acting  with  a  third  person,  agree 
to  substitute  the  third  person,  by  consent  of 
all,  in  place  of  the  original  contractor,  there 
is  a  species  of  "novation."  Security  Nat. 
Bank  v.  St.  Croix  Power  Co.,  94  N.  W.  74, 
77,  117  Wis.  211. 
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The  essence  of  "novation"  is  that  all  the 
three  parties  assent  to  or  concur  in  the 
agreement  whereby  the  new  debtor  is  sub- 
stituted for  the  old  and  the  old  debt  ex- 
tinguished. Elliott  V.  Quails,  130  S.  W.  474, 
470,  149  Mo.  App.  482. 

Where  a  corporation,  as  creditor,  accepts 
in  payment  of  a  debt  the  note  of  a  third  per- 
son, together  with  valuable  security,  a  "nova- 
tion" is  effected,  and  it  can  thereafter  look 
only  to  the  substituted  debtor  Tor  reimburse- 
ment. Security  Warehousing  Co.  v.  Ameri- 
can Exch.  Nat.  Bank,  103  N.  Y.  Supp.  399, 
402,  118  App.  Div.  360. 

A  ''novation  by  the  substitution  of  a  new 
debtor*'  consists  of  a  mutual  agreement 
among  three  parties,  the  creditor,  his  im- 
mediate debtor,  and  tiie  intended  new  debtor, 
whereby  the  liability  of  the  last  named  is 
accepted  in  place  of  that  of  the  original 
debtor  in  discharge  of  the  original  debt. 
Babbitt  V.  Chicago  &  A.  Ry.  Co.,  130  S.  W. 
364,  367,  149  Mo.  App.  439. 

A  "novation"  occurs  when  a  debtor 
makes  an  arrangement  with  his  debtor,  for 
a  valuable  consideration,  whereby  the  second 
debtor  assumes  and  is  to  pay  the  first  debt- 
or's debt,  and  if,  before  passing  of  the  con- 
sideration, or  completion  of  the  transaction, 
either  of  the  debtors  explains  the  proposed 
transaction  to  the  first  debtor's  creditor,  and 
the  creditor  consents  to  the  substitution  and 
agrees  to  accept  the  new  debtor  and  release 
the  old  one,  the  novation  is  complete.  Bank 
of  St.  James  v.  Walker,  111  S.  W.  829,  830, 
132  Mo.  App.  117. 

Where  a  divorced  husband  and  wife  en- 
tered into  an  agreement  that  the  wife  would 
pay  the  husband's  attorneys  In  consideration 
of  his  transferring  certain  property  to  her, 
and  the  husband's  attorneys  agreed  to  look 
to  the  wife  for  compensation,  and  the  proper- 
ty was  transferred,  and  the  wife  drew  a 
check  in  favor  of  the  attorneys,  there  was  a 
complete  "novation."  Dougherty  v.  Van  Rip- 
er, 120  Pac.  333,  334,  16  N.  M.  600. 

Where,  after  the  sale  of  goods  to  an 
individual,  the  business  was  incorporated, 
and  the  corporation  requested  the  delivery 
of  the  goods  under  the  contract  to  it,  and 
made  payment  on  account  of  such  goods,  a 
•'novation"  was  effected,  and  the  corporation 
was  substituted  for  the  original  purchaser, 
as  debtor  of  the  seller.  An  express  agree- 
ment is  not  requisite  for  a  "novation"  or 
substitution  of  parties  to  a  contract,  as  it 
may  be  implied.  J.  H.  Lane  &  Co.  v.  United 
Oilcloth  Co.,  92  N.  Y.  Supp.  1061,  1062,  103 
App.  Div.  378. 

Eztias^sl^>n«Bt  of  old  debt 

A  "novation"  requires  the  creation  of 
new  contractual  relations,  as  well  as  the  ex- 
tinguishment of  old.  There  must  be  the  con- 
sent of  all  the  parties  to  the  substitution,  re- 
sulting in  the  extinction  of  the  old  obliga- 


tion and  the  creation  <^  a  valid  new  one. 
Held  V.  Caldwell-Baston  Co.,  89  N.  Y.  Sapp. 
954,  955,  97  App.  Div.  301. 

To  constitute  a  contract  of  "novation," 
the  original  indebtedness  or  obligation  must 
be  extinguished,  and  a  mutual  agreement 
made  among  the  parties  to  the  old  and  new 
obligations,  whereby  the  new  is  substituted 
for  the  old.  Inman  v.  F.  N.  Burt  Co.,  108  N. 
Y.  Supp.  210,  211,  212,  124  App.  Div.  73  (cit- 
ing Ryan  v.  Pistone,  35  N.  Y.  Supp.  81,  89 
Hun,  78). 

The  essentials  of  a  "novation**  are  a  mu- 
tual agreement  to  which  the  creditor,  the  old 
debtor,  and  the  new  debtor  assent,  by  which 
the  old  obligation  is  extinguished  and  a  new 
and  valid  obligation  is  created  and  takes  its 
place.  Hemenway  v.  Beecher,  121  N.  W. 
150, 151,  139  Wis.  399. 

"  'Novation'  is  the  substitution  of  one 
obligation  for  another,  and  takes  place  ei- 
ther by  the  substitution  of  a  new  for  an  old 
party,  or  by  the  substitution  of  a  new  agree- 
ment between  the  old  parties,  or  it  may  be  bj 
a  change  both  of  parties  and  of  agreement 
at  the  same  time."  To  support  the  dain 
of  a  ''novation,"  the  assent  of  the  parties 
that  the  new  obligation  shall  be  accepted  in 
extinguishment  of  an  old  one  is  an  essential 
element,  but  the  substitution  may  be  accom- 
plished by  either  an  express  or  an  implied 
agreement.  Illinois  Life  Ins.  Co.  t.  Benxter, 
97  Pac.  438,  439,  78  Kan.  511. 

"Novation*'  takes  place  by  agreement  of 
all  the  parties  concerned,  and,  where  A  un- 
dertakes to  pay  B.'s  debt,  the  obligation  as- 
sumed may  be  collateral  to  B.'s  obligation 
rather  than  substituted  therefor,  and,  if  in- 
tended as  collateral,  B.'s  debt  continues  to 
exist,  and  this  distinguishes  such  a  case 
from  one  of  novation  in  which  B.*8  debt 
would  be  extinguished.  Hargadine-McKit- 
trick  Dry  Goods  Co.  v.  Goodman,  45  South. 
995,  997,  55  Fla.  801. 

"  'Novation*  is  the  substitution  of  a  new 
obligation  for  an  old  one,  which  is  thereby 
extinguished."  Where  a  mortgagee,  who 
had  given  a  loan  on  security,  falsely  repre- 
sented to  be  a  first  mortgage,  and  had 
brought  an  action  for  the  deceit,  discontinu- 
ed on  the  oral  promise  of  the  mortgagor's  fa- 
ther to  pay  the  debt,  but  did  not  release  the 
mortgage  or  the  debt  of  the  mortgagee  hot 
only  the  claim  for  the  deceit,  there  was  no 
such  "novation"  as  to  render  the  promise  of 
the  mortgagor's  father  binding  under  the 
statute  of  frauds.  Bicknall  v.  Bicknall,  ^ 
Atl.  976,  977,  27  B.  I.  429  (citing  Bouv.  Law 
Diet). 

"Novation"  is  defined  as  the  sabstitatiott 
of  one  obligation  for  another,  and  takes 
place  either  by  substitution  of  a  new  for  an 
old  party  or  by  the  substitution  of  a  new 
agreement  between  the  old  parties,  or  it  ms7 
be  by  a  change  both  of  i^rties  and  agree- 
ment at  the  same  tim&    One  of  the  easentlal 
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elements  to  a  "noyation"  is  that  there  should 
have  been  an  extinguishment  of  the  old  debt, 
and  another  is  that  there  should  have  been 
a  mutual  agreement  between  all  of  the  par- 
ties that  the  old  debt  should  become  the  obli- 
gation of  a  new  debtor.  Miles  y.  Bowers,  90 
Pac.  905,  906,  49  Or.  429. 

Where  A.  purchases  a  tract  of  land  from 

B.  and  gives  a  purchase-money  note  there- 
for, payable  to  B.  "or  order,'*  and  B.  trans- 
fers said  note  by  indorsement,  together  with 
the  reserved  title  to  the  land  to  C,  C.  be- 
comes thereby  a  party  both  to  the  note  and 
to  the  contract  of  purchase,  and  if  said  note 
becomes  barred  by  the  statute  of  limitations, 
and  A.  enters  into  a  new  agreement  with 

C,  whereby  A.  promises  to  pay  to  O.  the  bal- 
ance due  on  said  note  by  installments  run- 
ning through  several  years,  the  consideration 
remaining  the  same,  and  no  new  security 
being  added,  the  fact  that  the  holder  of  said 
note  has  been  substituted  as  payee,  and  the 
time  of  payment  definitely  extended,  does  not 
constitute  such  a  "novation**  between  said 
maker  and  holder  as  would  extinguish  the 
original  debt  and  create  a  new  one.  Ameri- 
can Mortgage  Co.  of  Scotland  v.  Rawllngs, 
56  S.  E.  110,  127  Ga.  82  (citing  Wofford  v. 
Gaines,  53  Ga.  485;  Lott  v.  Dysart,  45  Ga. 
358;  McDonnell  v.  Alabama  Gold  Life  Ins. 
Co.,  5  South.  120,  85  Ala.  401). 

A  bankrupt,  having  purchased  certain 
land  and  executed  a  deed  of  trust  thereon 
to  secure  a  debt,  conveyed  the  land  to  his 
father,  who  did  not  assume  the  debt,  and 
later  devised  the  land  to  his  two  children, 
consisting  of  the  bankrupt  and  his  sister. 
Held,  that  such  transaction  did  not  consti- 
tute a  novation  of  the  debt  secured  by  the 
deed  of  trust,  which  can  occur  only  when 
there  is  a  substitution  of  a  valid  new  obliga- 
tion for  an  old  one,  necessitating  the  ex- 
tinction of  the  old  debt.  In  re  Straub,  158 
Fed-  375,  376. 

Directors  of  a  corporation,  by  vote  re- 
citing the  inability  of  subscribers  to  stock 
to  take  and  pay  for  all  the  shares  subscrib- 
ed for,  agreed  with  such  subscribers  that  in 
consideration  of  payment  of  certain  sums  in 
cash  they  would  be  released  as  to  one-half 
of  the  amount  subscribed  for.  The  payments 
were  made,  the  contract  fully  executed,  the 
released  subscribers  thereafter  treated  as 
stockholders,  the  surrendered  stock  resold  to 
other  subscribers,  and  the  whole  transaction 
was  in  good  faith,  and  was  not  repudiated  by 
any  stockholder.  Held,  that  the  agreement 
was  in  effect  a  "novation,"  which,  under  Civ. 
Code,  §  1531,  is  made  by  the  substitution  ol 
a  new  obligation,  between  the  same  parties, 
with  Intent  to  extinguish  the  old  obligation; 
and  the  tstct  that  payment  of  a  part  of  the 
money  required  to  be  paid  by  the  released 
subscribers  was  deferred  did  not  have  the 
effect  of  continuing  them  In  their  relation 
as  stockholders,  few  the  full  amount  of  their 
sabBcriptlon,  .until   the   final   payment   had 


been   made.    Thomas  v.    Wentworth    Hotel 
Co.,  117  Pac.  1041,  1045,  16  Cal.  App.  403. 

NOVEL 

A  complaint,  in  an  action  for  libel,  which 
alleges  that  defendant  published  and  circu- 
lated a  "book  or  novel''  in  which  he  referred 
to  plaintifl  in  terms  set  out,  does  not  nega* 
tive  by  reason  of  the  use  of  the  word  "novel" 
the  allegation  that  the  article  complained  of 
referred  to  plaintiff,  though  strictly  speak- 
ing the  characters  in  a  novel  are  flctitiouB. 
Dailey  v.  Bobbs-Merrill  Co.,  136  N.  Y.  Supp. 
570,  571. 

NOVELTY 

"Novelty,"  as  used  in  Its  popular  sense, 
means  something  altogether  new  and  different 
from  any  other  method  and  an  improvement 
on  any  other  method.  Imperial  Bottle  Cap  ft 
Machine  Co.  y.  Crown  Cork  ft  Seal  Co.,  189 
Fed.  312,  821,  71  C.  O.  A.  442. 

The  novelty  of  an  article,  which  will  sup- 
port the  issuance  of  a  patent  thereon,  must 
be  a  "novelty"  in  the  means  or  mechanical 
device,  and  not  in  the  use  to  which  the  com- 
bination is  put.  O'Rourke  Engineering  Const. 
Co.  V.  McMullen,  150  Fed.  338,  349  (quoting 
and  adopting  the  definition  in  Woolensak  v. 
Sargent,  14  Sup.  Ct  293,  151  U.  S.  227,  38  L. 
Ed.  137). 

"A  'patentable  novelty'  may  be  found  in 
an  improvement  which  simplifies  a  compli- 
cated train  of  mechanism  by  eliminating 
some  of  its  elements,  with  the  result  that  de- 
fects due  to  presence  of  those  elements  are 
done  away  with."  Brown  v.  Huntington 
Piano  Co.,  134  Fed.  735.  739,  67  O.  C.  A.  639. 

NOW 

The  word  "now,"  as  used  in  a  will  pro- 
viding that  executors  should  carry  on  the 
testator's  business  as  "now  conducted  by  me," 
must  refer  to  the  time  of  his  death.  Luers 
V.  Luers,  124  N.  W.  603,  604,  145  Iowa,  600 
(citing  Appeal  of  Allen,  17  Ati.  453,  125  Pa. 
544). 

A  devise  of  all  that  part  of  land  which 
"I  now  own"  should  be  construed  as  if  made 
at  testator's  death.  Garrison  v.  Garrison,  20 
N.  J.  Law,  153,  159. 

A  reference  in  a  will  to  the  "farm  on 
which  I  *now'  live"  refers  to  the  existing  state 
of  things  at  the  date  of  the  will.  Mueller  v. 
Buenger,  83  S.  W.  458,  465,  184  Mo.  458,  67 
L.  R.  A.  648,  105  Am.  St.  Rep.  541  (quoting 
and  adopting  definition  in  Liggat  v.  Hart,  23 
Mo.  127 ;    Gold  V.  Judson,  21  Conn.  616). 

The  word  "now,"  in  the  phrase  *'now  be- 
ing on  the  various  tracts,"  implied  present 
time,  and  the  deed  conveyed  only  the  timber 
of  the  specified  size  at  the  time  it  was  execut- 
ed. Crawford  v.  Atlantic  Coast  Lumber  Co., 
60  S.  B.  446,  447,  79  S.  C.  166. 
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Under  General  Construction  Law  (Conaol. 
Laws  1909,  c.  22),  §  34,  providing  that  the 
term  **now,"  in  a  provision  referring  to  laws 
in  force  or  to  facts  as  existing,  relates  to  the 
laws  in  force  or  to  the  facts  existing  immedi- 
ately before  the  taking  effect  of  the  provision, 
the  word  "now,"  in  the  constitutional  provi- 
sion referring  to  the  jurisdiction  of  courts 
"now"  exercised,  relates  to  laws  in  force  at 
the  adoption  of  the  Constitution,  and  to  the 
Jurisdiction  existing  Immediately  before  tiie 
taking  effect  of  the  Constitution.  Leach  v. 
Auwell,  138  N.  Y.  Supp.  975,  079,  154  App. 
IMv.  170. 

The  use  of  the  word  "now,"  in  a  statute, 
often  precludes  the  statute  from  being  deem- 
ed general,  as,  for  example,  certain  things 
confined  to  cities  where  a  board  of  assessment 
and  revision  "now"  exists,  or  confined  to 
honorably  discharged  soldiers  "now"  in  of- 
fice, or  confined  to  cities  in  which  there  are 
"now"  by  law  three  members  of  common 
council.  P.  L.  1906,  p.  192,  providing  that 
in  all  Instances  where  excise  commissioners 
are  "now"  by  law  appointed  by  the  mayor  or 
other  governing  body  or  any  municipality 
shall  be  appointed  by  the  court  of  common 
pleas  in  the  county,  is  unconstitutional,  be- 
cause special.  Bumsted  v.  Henry,  64  Atl.  475, 
477,  74  N.  J.  Law,  162  (citing  Richards  v. 
Hammer,  42  N.  J.  Law,  435;  Pierson  v. 
O'Connor,  22  Atl.  1091,  54  N.  J.  Law,  36; 
Bennett  v.  Common  Council  of  City  of  Tren- 
ton, 25  Atl.  113,  55  N.  J.  Law,  72). 

A  mortgage  on  a  woolen  mill,  running 
gear,  tools,  implements,  and  working  stock 
"  *now  upon  said  premises*  or  in  any  way  be- 
longing to  the  said  mills,  and  the  business 
of  the  same,"  did  not  embrace  after-acquired 
material.  Cunningham  v.  Alryan  Woolen 
Mills,  61  Atl.  372,  373,  69  N.  J.  Eq.  710. 

Prlv.  Laws  1857,  p.  219,  c.  11,  divides 
the  city  of  Jollet  into  school  districts,  pro- 
vides for  the  election  of  school  inspectors, 
and  gives  the  dty  council  power  to  levy  tax- 
es for  school  purposes.  Hurd's  Rev.  St.  1903, 
p.  1714,  c.  122,  increases  the  power  of  the 
school  inspectors,  giving  them  authority  to 
employ  teachers,  and  to  fix  the  amount  of 
their  compensation,  and  to  build  or  purchase 
buildings,  etc.,  but  provides  that  all  moneys 
necessary  for  school  purposes  shall  be  raised 
as  "now  provided  by  law,"  and  that  they 
shall  be  held  by  the  treasurer  subject  to  the 
order  of  the  school  inspectors  on  warrants  to 
be  countersigned  by  the  mayor  and  city  clerk. 
Held,  that  the  latter  statute  did  not  give  the 
board  of  school  Inspectors  authority  to  levy 
taxes  by  repealing  the  former  statute  by 
implication.  People  ex  rel.  Board  of  School 
Inspectors  of  Jollet  v.  Mottlnger,  74  N.  E. 
150.  152,  215  111.  256. 

Under  Code,  §  3271,  providing  that  "prop- 
erty to  be  subsequently  acquired  may  be  de- 
vised when  the  intention  is  dear  and  ex- 
plicit," a  will  giving  to  certain  persons,  "all 


my  real  estate  which  is"  (describing  it)  "al- 
so including  all  other  real  estate  now  owned 
by  me,"  devises  real  estate  acquired  by  testa- 
tor after  execution  of  the  will ;  "now"  being 
referable  to  the  time  of  testator's  death. 
Luers  v.  Luers^  124  N.  W.  603,  604,  145  Iowa, 
600,  139  Am.  St.  Rep.  453. 

Rev.  St.  I  2166,  providing  for  the  nat- 
uralization of  aliens  hon<Mrably  discharged 
from  military  service  on  proof  of  one  yeafs 
residence  in  the  United  States,  requires  that 
the  court  shall,  in  addition  to  such  proof  of 
residence  and  good  moral  character  as  "now" 
provided  for  by  law,  be  satisfied  by  competent 
proof  of  the  applicant  having  been  honorably 
discharged  from  service  of  the  United  States. 
Held,  that  the  word  "now"  is  limited  to  the 
laws  existing  at  the  enactment  of  the  stat- 
ute, and  did  not  include  subsequent  enact- 
ments.   In  re  McNabb,  175  Fed.  511,  513. 

An  owner  of  stock  contracted  with  cer- 
tain parties  to  turn  over  to  thefii  all  the  stock 
in  the  corporation  "now  owned"  by  him. 
This  stock,  at  the  time,  had  been  assigned  to 
one  of  the  proposed  purchasers  as  security 
for  a  note  given  to  him.  Held,  that  the  seller 
need  not  deliver  the  stock  to  the  purchasers 
unincumbered.  Fuehrman  v.  McCord,  95  X. 
Y.  Supp.  489,  490,  107  App.  Dlv.  12. 

2  Rev.  St.  (1st  Ed.)  pt  2,  c  6,  tit  1,  { 
5,  provides  that  every  will  devising  in  express 
terms,  or  by  intent,  all  of  testator's  real  es- 
tate, shall  be  construed  to  pass  all  he  owned 
at  his  death.    Testator's  will  read:   ''I  give 

♦  ♦    ♦    to  my  husband  all  my  real  estate 

♦  ♦  ♦  of  which  I  am  now  possessed."  She 
subsequently  sold  a  farm  which  she  then  own- 
ed and  purchased  property  of  which  she  died 
seised.  Held,  that  the  word  "now"  In  the 
will  did  not  extend  its  meaning,  and  under 
the  statute  the  property  subsequently  ac- 
quired by  the  testator  went  to  her  husband 
under  the  will.  Hodgkins  v.  Hodgkins,  lOS 
N.  Y.  Supp.  173,  174,  123  App.  Div.  110  (dt- 
Ing  Lent  v.  Lent  [N.  Y.]  24  Hun,  436;  Sdiack 
V.  Shook,  10  N.  Y.  Supp.  985 ;  Heck  v.  Voli 
et  al.,  14  N.  Y.  St  Rep.  409,  affirmed  24  N.  E. 
1104,  120  N.  Y.  668). 

Tillamook  City  Oiarter,  art  4,  §  2,  sub- 
sec.  2  (Sess.  Laws  1893,  pp.  551,  552),  author- 
izes the  city  to  collect  road  taxes  from  all 
property  of  the  corporation  equal  to  that 
"now"  levied  by  law  for  road  purposes,  to  be 
expended  on  highways,  streets,  and  alleys 
within  the  corporation,  under  the  supervision 
of  the  common  council,  and  exempts  dtizens 
and  property  from  the  same  tax  for  county 
road  purposes.  Held,  that  the  word  "now* 
meant  "at  the  p]:8sent.timA,".And  limited  the, 
dty's  right  to  levy  taxes  for  street  purposes 
to  the  amount  the  county  was  autborijsed  to 
levy  for  road  taxes  when  the  diarter  took  ef- 
fect, and  this  amount  was  not  changed  or 
increased  by  subsequent  statutes,  raising  the 
county  rate,  either  by  the  same  or  subsequent 
Legislature.    Tillamook  City  v.  ponnry  Ooart 
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of  Tillamook  Oounty,  107  Pac.  482,  483,  86 
Or.  112. 

NOW  ARE 

A  lease  provided  that  the  premises  be 
surrendered  at  the  end  of  the  term  of  two 
years  "in  the  same  condition  as  they  now 
are."  It  covenanted  that  the  "premises  are 
now  in  good  repair."  When  the  lease  was  ex- 
ecuted the  premises  were  in  very  bad  con- 
dition, and  it  was  agreed  that  the  property 
should  be  put  In  good  condition  before  the 
lessee  would  take  possession.  The  necessary 
improvements  cost  a  considerable  sum,  of 
which  the  lessee  paid  a  small  part  Held,  in 
an  action  against  the  lessee  for  not  surrender- 
ing the  premises  in  the  same  condition  they 
were  at  ^e  time  of  the  rental,  that  the  parties 
intended  the  premises  to  be  surrendered 
at  the  end  of  the  term  in  the  same  condition 
as  they  were  at  th^  l)eginnlng  thereof,  the 
words  **now  are"  not  referring  to  the  condi- 
tion of  the  premises  at  the  time  of  making 
the  lease.  Chesapeake  Brewing  Co.  v.  Gold- 
berg, 69  Atl.  37,  30,  107  Md.  485,  15  Ann. 
Cas.  879. 

NOW  CON8T1T  U  Ti3I> 

See  As  Now  Constituted. 

HOW  DITE 

The  phrase  "debts  now  due,"  in  the  act 
of  1848,  dividing  the  town  of  Windsor  into 
Windsor  and  West  Windsor,  is  synonymous 
with  the  word  "liabilities,"  whether  arising 
ex  contractu  or  ex  delicto.  Hunter  v.  Wind- 
sor, 24  Vt  327,  338. 

HOW  DTTE  AHD  PAYABLE 

The  allegation  of  a  counterclaim,  that 
plaintiff's  indebtedness  is  '*now  due  and  pay- 
able," even  treated  as  a  statement  of  fact, 
does  not  show  that  the  counterclaim  existed 
at  the  time  of  the  commencement  of  the  ac- 
tion, as  required  by  Code  Civ.  Proc.  {  438. 
Provident  Mut.  Building  Loan  Ass'n  v.  Da- 
vis, 76  Pac.  1034,  1035, 143  Cal.  253. 

HOW  FIXED  BT  LAW 

The  effect  of  the  act  adopting  the  Code 
of  1910  was  to  re-enact  into  one  statute  all 
of  the  provisions  of  that  Code ;  and  hence  the 
phrase  "now  fixed  by  law,"  as  used  in  sec- 
tion 2788  of  that  Code,  comprehends  all  the 
law  in  the  Code  applicable  to  the  provisions 
of  that  section.  The  Employer's  Liability 
Act,  found  in  section  2782  et  seq.,  is  applica- 
ble to  a  suit  brought  under  authority  of  sec- 
tion 2788,  by  an  employ^  against  a  federal  re^ 
celver  of  a  railroad  operated  partially  with- 
in this  state.  Atkinson  v.. Swords,  74  S.  E. 
1093,  1095,  11  Ga.  App.  167. 

HOW  OB  HEBEAFTEB 

The  bond  of  a  bank  to  a  county'  treas- 
urer, though  given  with  express  reference  to 
a  resolution  of  the  county  board  authorizing 
the  deposit  in  the  bank  by  such  treasurer  of 


public  funds  in  his  hands,  being.  In  terms,  to 
secure  repayment  of  all  said  deposits  "now  or 
hereafter  placed  in  said  bank  or  under  its 
care  or  control  by  said  treasurer,"  covers  de- 
posits in  said  bank  of  such  funds  by  said 
treasurer  before  he  was  so  authorized,  the 
sureties  knowing  at  the  time  of  such  deposits. 
Sawyer  v.  Stilson,  126  N.  W.  822,  824,  146 
Iowa,  707. 

HOW  FBOVIBEO  BT  LAW 

See  As  Now  Provided. 

NOXIOUS 

"Noxious'*  means  hurtful,  harmful,  in- 
jurious, destructive.  Johnson  v.  Northport 
Smelting  &  Refining  Co.,  97  Pac.  746,  747,  50 
Wash.  567. 

HOXIOU8  E8TABUSHMEHT 

Any  other  noxious  establishment,  see 
Any  Other. 

HOXIOUS    POBTIOH   OB   SITBSTAHOE 

"Noxious"  means  "hurtful,  harmful, 
baneful,  pernicious,  destructive.*'  "Potion" 
means  "draught  used  as  a  liquid,  medicine, 
or  dose."  (Webster,  Diet).  "Poison"  has  been 
defined  as  "any  substance  which,  when  ap- 
plied to  the  body  externally,  or  in  any  way 
introduced  into  the  system,  without  acting 
mechanically,  but  by  its  own  Inherent  quail* 
ties,  is  capable  of  destroying  life"  (Beck, 
Med.  Jur.),  and  "as  a  substance  having  an 
inherent  deleterious  property,  which  renders 
it,  when  taken  into  the  system,  capable  of 
destroying  life"  (Wharton  &  Still6).  The 
term  "noxious  potion  or  substance"  Is  a 
broader  term  than  "poison.**  "Poison** 
would  not  include  powdered  glass  or  boiling 
water,  while  "noxious  potion  or  substance** 
would  not  only  embrace  poisons,  but  the  lat- 
ter. As  used  in  a  statute  inflicting  a  punish- 
ment  on  any  one  mingling  **any  other  noxious 
potion  or  substance  with  any  drug,  food,  or 
medicine,  with  intent  to  kill  or  injure  any 
person,*'  the  word  "potion**  applies  to  some 
hurtful  or  baneful  liquid;  and  the  words 
"noxious  substance**  means  some  solid  of 
hurtful  or  baneful  character.  The  phrase 
"noxious  potion  or  substance*'  means  some 
character  of  poison.  Runnels  v.  State,  77  S. 
W.  458,  460,  45  Tex.  Cr.  R.  446. 

NUISANCE 

See  Abatable  Nuisance;  Attractive  Nui- 
sance; Continuing  Nuisance;  Indict- 
able Nuisance;  Mixed  Nuisance;  Per- 
manent Nuisance;  Private  Nuisance; 
Public  or  Common  Nuisance. 

Abatement  of  nuisance,  see  Abatement 

Abatement  of  as  within  police  power,  see 
Police  Power. 

Other  nuisance,  see  Other. 

See,  also,  Annoy — Annoyance. 
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'Anything  that  worketh  hurt,  inconven- 
ience, or  damage  to  another,  or  his  property, 
may  constitute  a  nuisance."  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Anderson,  81  S.  W. 
781,  787,  ae  Tex.  Civ.  App.  121  (quoting  Bur- 
ditt  V.  Swenson,  17  Tex.  489,  601,  07  Am.  Dec. 
065). 

A  "nuisance*'  is  an  annoyance,  and,  ac- 
cording to  Blackstone,  it  signifies  anything 
that  worketh  hurt,  inconvenience,  or  damage. 
Hamm  v.  Briant,  124  S.  W.  112,  113,  57  Tex. 
Civ.  App.  614. 

A  "nuisance"  is  anything  which  inter- 
feres with  the  rights  of  a  citizen,  either  In 
person,  property,  the  enjoyment  of  his  prop- 
erty, or  his  comfort.  Thornton  v.  Dow,  111 
Pac.  899,  903,  60  Wash.  622,  32  L.  R.  A.  (N. 
S.)  968. 

A  "nuisance"  is  anything  which  incom- 
modes, annoys,  or  produces  Inconvenience  or 
damage.  City  of  New  Orleans  v.  Lenfant, 
52  South.  575,  577,  126  La.  455,  29  L.  B.  A. 
(N.  S.)  642. 

"At  common  law  a  'nuisance*  was  any- 
thing that  worked  hurt  or  inconvenience  or 
damage.*'  City  of  Chicago  v.  Gunning  Sys- 
tem, 73  N.  B.  1035,  1038,  214  III.  628,  70  L. 
R.  A.  230,  2  Ann.  Cas.  892  (quoting  and  adopt- 
ing definition  in  Harmon  v.  City  of  Chicago, 
110  IlL  400,  413,  51  Am.  Rep.  698);  Jones  v. 
F.  S.  Royster  Ouano  Co.,  65  S.  E.  361,  366,  6 
Ga.  App.  506w 

A  "nuisance"  is  defined  as  an  unreason- 
able, unwarrantable,  or  unlawful  use  of  one's 
own  property  to  the  annoyance,  inconven- 
ience, discomfort,  or  damage  of  another. 
Pritchard  v.  Edison  Electric  Illuminating 
Co.,  87  N.  Y.  Supp.  225,  226,  92  App.  Div.  178. 

A  'Nuisance"  is  anything  which  works 
hurt,  inconvenience,  or  damage;  anything 
which  essentially  interferes  with  the  enjoy- 
ment of  life  or  property.  State  ex  rel.  Lyon 
V.  Columbia  Water  Power  Co.,  63  S.  E.  884, 
889,  82  S.  C.  181,  22  L.  R.  A.  (N.  S.)  435,  129 
Am.  St  Rep.  876,  17  Ann.  Cas.  343  (ciUng  29 
Cyc.  p.  1162;    Addison,  Torts,  370). 

The  word  "nuisance"  designates  a  class 
of  wrongs  arising  from  an  unreasonable  or 
unlawful  use  of  property,  so  as  to  produce 
such  material  discomfort  or  injury  to  an- 
other that  the  law  presumes  damage;  every 
use  of  property,  so  as  to  materially  violate 
the  rights  of  another  being,  as  a  rule,  an 
actionable  nuisance.  McNulty  v.  Ludwig  & 
Co.,  138  N.  Y.  Supp.  84,  87,  153  App.  Div. 
206. 

**The  term  'nuisance'  has  a  well-defined 
legal  meaning.  A  thing  cannot  be  declared 
a  nuisance  which  is  in  fact  not  a  nuisance.*' 
Boyd  V.  Board  of  Coundlmen,  77  S.  W.  669, 
673,  117  Ky.  199,  111  Am.  St.  Rep.  240. 

A  "nuisance"  consists  in  unlawfully  do- 
ing an  act,  or  omitting  to  perform  a  duty, 
which  act  or  omission  either  annoys,  injures, 


or  endangers  the  comfort,  repose,  health,  or 
safety  of  others.  Town  of  Cdton  ▼.  SoutSi 
Dakota  CJent  Land  Co.,  126  N.  W.  507,  506, 
25  S.  D.  309,  28  L.  R.  A.  (N.  S.)  122. 
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'A  'nuisance*  is  anything  that  worketh 
hurt,  inconvenience,  or  damage  to  another; 
and  the  fact  that  the  act  done  may  otherwise 
he  lawful  does  not  keep  it  from  being  a  nui- 
sance. The  inconvenience  complained  of  must 
not  be  fanciful  or  such  as  would  affect  only 
one  fastidious  taste,  but  it  must  be  such  as 
would  affect  an  ordinary,  reasonable  man." 
Gabbett  v.  City  of  Atlanta,  73  8.  E.  872,  373, 
137  Ga.  180  (quoting  and  applying  Civ.  Code, 
I  4457). 

Burns*  Ann.  St.  1901,  8  290,  defines  'irai- 
sance"  as  whatever  is  injurious  to  health  or 
indecent  or  offensive  to  the  senses  or  an  ob- 
struction to  the  free  use  of  property,  so  as  to 
essentially  interfere  with  the  comfortable 
enjoyment  of  life  or  property.  Russell  v. 
State,  69  N.  E.  482,  483,  32  Ind.  App.  243. 

''Nuisance*'  is  anything  done  to  the  hart 
or  annoyance  of  the  land  or  hereditamentB 
of  another.  The  theory  is  the  doing  of  some- 
thing intrinsically  lawful  in  a  manner  damag- 
ing to  others;  it  being  the  resulting  damage 
that  creates  the  wrong.  Henry  v.  Cherry  & 
Webb,  73  AU.  97,  108,  30  R.  I.  13,  24  L.  B. 
A.  (N.  S.)  991,  136  Am.  St  Rep.  928,  18  Ann. 
Cas.  1006. 

When  the  cause  of  annoyance  and  disoom- 
fort  arising  from  a  nuisance  is  contlnuooB, 
equity  will  restrain  it.  Boyd  v.  Scfareiner 
(Tex.)  116  S.  W.  100,  104. 

The  question  of  nuisance  vel  non  cannot 
be  determined  by  reference  to  the  rules  of  the 
common  law,  but  each  case  must  be  consid- 
ered on  its  own  facts.  A  thing  may  or  may 
not  be  a  nuisance  according  to  the  manner 
in  which  it  is  used,  the  situation  In  whldi  it 
is  placed,  or  the  time  it  has  been  carried  on 
without  complaint,  when  measured  by  the 
mind  and  taste  of  the  average  citizen.  Dens- 
more  V.  Evergreen  Oimp  No.  147,  Woodmen 
of  the  World,  112  Pac.  255,  61  Wash.  230,  31 
L.  R.  A.  (N.  S.)  608,  Ann.  Cas.  1912B,  1206. 

To  constitute  a  nuisance,  there  most  be 
more  than  a  tendency  to  injure,  and  there 
must  be  something  appreciable,  tangible,  ao 
tual,  or  subsisting,  and,  in  determining 
whether  an  injury  charged  comes  within 
these  general  terms,  regard  must  be  had  to 
the  notions  of  comfort  and  convenleuoe  enter* 
tained  by  persons  generally  of  ordinary 
tastes  and  susceptibilities,  and  the  nalsance 
and  discomfort  must  affect  the  ordinary  com- 
fort of  existence  as  understood  by  the  pe<^le. 
Everett  v.  Paschall,  111  Pac.  879,  881,  61 
Wash.  47,  31  L.  R.  A.  (N.  S.)  827,  Ann.  Cas. 
1912B,  1128. 

A  "nuisance"  is  confined  to  sath  matters 
of  annoyance  as  the  law  recognises,  and  tot 
which  it  gives  a  remedy  by  way  of  redress  or 
abatement,  or  In  a  proper  case,  by  restraining 
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process.  Berger  y.  Smith,  75  S.  B.  10^/ 1100, 
160  N.  G.  205. 

''What  is  a  nuisance  is  a  relative  ques- 
tiou  oftener  than  It  is  an  abstract  fact. 
Blackstone  was  wise  in  not  attempting  an 
explicit  and  Invariable  definition,  and  in  con- 
fining himself  to  general  terms.  He  said  a 
^nuisance'  is  'anything  that  worketh  hurt, 
hiconvenlence,  or  damage.* "  City  of  St 
Louis  V.  Gait,  77  8.  W.  876,  879,  179  Mo.  8, 
63  L.  R.  A.  778. 

The  test  of  nuisance  is  not  Injury  and 
damage  simply,  but  injury  and  damage  re- 
salting  from  the  violation  of  the  legal  right 
of  another.  There  is  no  nuisance,  however 
much  of  injury  and  damage  may  ensue ;  but, 
if  a  right  Is  violated,  there  Is  an  actionable 
nuisance,  even  though  no  actual  damage  re- 
sults therefrom.  Powell  v.  Brookfleld  Press- 
ed Brick  &  Tile  Mfg.  Co.,  78  S.  W.  646,  647, 
104  Mo.  App.  713  (quoting  Wood,  Nuis.  1015). 

The  word  "nuisance"  means  that  which 
annojTS  or  gives  trouble;  annoys  or  disturbs 
one  in  the  possession  of  his  property,  making 
its  ordinary  use  or  occupation  physically  un- 
comfortable to  him.  Iverson  v.  Dllno,  119 
Pac.  719,  721,  44  Mont  270. 

Under  Snyder's  Comp.  Laws,  {  4751,  and 

by  the  common  law,  anything  which  annoys 
or  endangers  the  comfort,  repose,  or  safety 
of  others  is  a  nuisance.  Ex  parte  Jones,  109 
Pac.  570,  573,  4  Okl.  Cr.  74,  31  L.  K.  A.  (N.  S.) 
548, 140  Am.  St.  Rep.  655. 

A  thing  is  not  a  "nuisance"  merely  be- 
cause a  municipal  ordinance  declares  it  to  be 
such,  but  the  state  may  declare  what  shall 
be  deemed  a  "nuisance."  Inhabitants  of 
Honlton  v.  Tltcomb,  66  Atl.  733,  738,  102 
Me.  272,  10  L.  R.  A.  (N.  S.)  580,  120  Am.  St. 
Rep.  492. 

Under  Civ.  Code  1895,  §  3861,  a  nuisance 
is  not  as  at  common  law  essentially  an  injury 
to  real  property,  but  any  unlaveful  use  of 
property  whereby  another  is  injured,  whether 
in  property,  business,  person,  or  otherwise,  is 
an  actionable  nuisance.  Towallga  Falls  Pow- 
er Co.  V.  Sims,  65  S.  £.  844,  846,  6  Ga.  App. 
749. 

Irrespective  of  its  public  or  private  na- 
ture, a  "nuisance"  is  "literally  an  annoyance, 
and  signifies  in  law  such  a  use  of  property 
or  such  a  course  of  conduct  as,  irrespective  of 
actual  trespass  against  others  or  of  malicious 
or  actual  criminal,  intent,  transgresses  the 
just  restrictions  upon  use  or  conduct  which 
the  proximity  of  other  persons  or  property 
in  civilized  communities  imposes  upon  what 
would  otherwise  be  rightful  freedom."  John- 
son V.  City  of  New  York,  96  N.  Y.  Supp.  754, 
756,  109  App.  Div.  821;  Acme  Fertilizer  Co. 
V.  State,  72  N.  E.  1037,  34  Ind.  App.  346,  107 
Am.  St.  Rep.  190. 

Code  Civ.  Proc.  8  731,  defines  a  "nui- 
sance''  as  anything  which   is  injurious  to 


health,  or  indecent,  or  offensive  to  the  senses, 
or  an  obstruction  to  the  free  use  of  property, 
so  as  to  Interfere  with  the  comfortable  enjoy- 
ment of  life  or  property,  and  mere  depreda- 
tion in  value  of  surrounding  property  has  no 
tendency  to  prove  the  cause  of  the  depreci- . 
ation  a  nuisance.  Meek  v.  De  Latonr,  88  Pae  f 
300,  802,  2  Cal.  App.  261. 
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A  'nuisance'  is  literally  an  annoyance, 
and  signifies  in  law  such  a  use  of  property  or 
such  a  course  of  conduct  as  ♦  ♦  •  trans- 
gresses the  just  restrictions  upon  use  or  con- 
duct which  the  proximity  of  other  persons  or 
property  in  dvlUzed  communities  imposes  up- 
on what  would  otherwise  be  rightful  free- 
dom." The  right  to  have  a  nuisance  on  an- 
other's property  restrained  or  abated  is  not 
based  upon  an  assertion  of  title  to  such  prop- 
erty, or  of  any  proprietary  interest  therein, 
or  right  or  claim  to  the  property  itself,  but  is, 
on  the  contrary,  based  solely  upon  the  breach 
of  a  personal  duty  which  the  owner  of  the 
property  owes  to  his  neighbor  in  its  manage- 
ment and  use;  a  breach  of  duty  which  may 
be  punished  by  Indictment,  where  the  nui- 
sance is  of  a  public  character,  and  which  ren- 
ders the  offender  personally  liable  in  dam- 
ages to  the  injured  neighbor.  And  therefore 
the  assertion  by  the  neighbor  of  his  right  to 
have  the  nuisance  restrained  or  abated,  being 
based  on  the  personal  wrong  and  breach  of 
duty  on  the  part  of  the  owner,  and  seeking 
merely  to  enforce  the  Just  restrictions  which 
the  law  Imposes  upon  him,  in  the  use  of 
his  property,  and  prevent  misuse,  cannot  be 
regarded  in  any  Just  sense  as  the  assertion 
on  the  part  of  the  neighbor  of  a  claim  to 
property  within  the  meaning  of  the  Judiciary 
act.  Ladew  v.  Tennessee  C(^per  Co.,  179 
Fed.  245,  252. 

To  determine  a  nuisance,  the  criterion  is 
whether  the  condition  is  so  serious  as  to  in- 
terfere with  the  comfort  of  life  and  enjoy- 
ment of  property,  or  so  threatening  as  to  con- 
stitute an  impending  danger  to  persons  in  the 
enjoyment  of  their  legitimate  rights.  Kilts 
V.  Board  of  Sup'rs  of  Kent  County,  127  N; 
W.  821,  823, 162  Mich.  646. 

Bums'  Ann.  St  1908,  §  291,  defining  a 
nuisance  as  whatever  Is  injurious  to  health, 
or  indecent,  or  offensive  to  the  senses,  or  an 
obstruction  to  the  free  use  of  property  so  as 
to  Interfere  with  the  comfortable  enjoyment 
of  life  or  property,  defines  in  general  lan- 
guage a  nuisance,  and  the  court  must  de- 
termine whether  facts  charged  bring  a  partic- 
ular case  within  the  statute.  Lake  Shore 
&  M.  S.  Ry.  Co.  V.  Chicago,  L.  S.  &  S.  B.  Ry. 
Co.,  92  N.  B.  989,  990,  48  Ind.  App.  584. 

"  'Nuisance,'  in  its  largest  sense,  signifies 
anything  that  worketh  hurt,  inconvenience^, 
or  damage.  It  is  either  public,  annoying  all 
the  parties  in  the  community,  or  it  is  private, 
injuriously  affecting  the  lands,  tenements,  or 
hereditaments  of  an  Individual"  (Blackstone). 
"A  'nuisance,'  in  the  ordinary  sense  in  which 
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the  word  is  used,  Is  anything  that  produces 
an  annoyance,  anything  that  disturbs  one 
or  is  offensive;  but  in  legal  phraseology  it 
is  applied  to  that  class  of.  wrongs  that  arise 
from  the  unreasonable,  unwarrantable,  or  un- 
lawful  use  by  a  person  of  his  own  property, 
'  real  or  personal,  or  from  his  own  improper, 
indecent,  or  unlawful  personal  conduct,  work- 
ing an  obstruction  of  or  injury  to  a  right 
of  another  or  of  the  public,  and  producing 
such  material  annoyance,  inconvenience,  dis- 
comfort, or  hurt  that  the  law  will  presume  a 
consequent  damage.  Indeed,  it  may  be  stated 
as  a  general  proposition  that  every  enjoy- 
ment by  one  of  his  own  property,  which  vio- 
lates the  right  of  another  in  an  essential  de- 
gree, is  a  nuisance,  and  actionable  as  such  at 
the  suit  of  the  party  injured  thereby.  While 
it  is  true  that  every  person  has  and  may  exer- 
cise exclusive  dominion  over  his  own  prop- 
erty of  every  description,  and  has  a  right  to 
enjoy  it  in  all  the  ways  and  for  all  the  pur- 
poses in  which  such  property  is  usually  en- 
joyed, yet  this  is  subject  to  the  qualification 
that  his  use  and  enjoyment  of  it  must  be  rea- 
sonable, and  such  as  will  not  prejudicially  af- 
fect the  rights  of  others."  Baker  v.  Mc- 
Daniel,  77  S.  W.  531,  537,  178  Mo.  447  (quot- 
ing Wood,  Nuis.). 

An  actional  "nuisance"  is  anything 
wrongfully  done  or  permitted  which  injures 
or  annoys  another  in  the  enjoyment  of  his 
legal  rights.  To  constitute  a  nuisance,  it  is 
not  necessary  that  the  annoyance  should  be 
of  a  character  to  endanger  health.  It  is  suffi- 
cient if  it  occasions  what  is  offensive  to  the 
senses  and  which  renders  the  enjojrment  of 
life  and  property  uncomfortable.  Even  that 
which  does  but  cause  a  well-founded  appre- 
hension of  danger  may  be  a  nuisance.  The 
unauthorized  or  unreasonable  use  of,  or  the 
neglect  of  properly  and  reasonably  using, 
one's  own  property,  to  the  detriment,  hurt,  an- 
noyance, discomfort,  injury,  or  damage  of 
another  in  his  property  or  legal  rights,  or  of 
the  public,  is  a  nuisance.  A  use  made  by  one 
of  his  own  property,  which  works  an  irrep- 
arable injury  to  another's  property,  or  which 
deprives  his  neighbor  of  the  reasonable  and 

■  comfortable  enjoyment  and  use  of  his  prop- 
erty, or  which  violates  the  unwritten  but  ac- 
cepted law  of  decency,  or  which  endangers 
or  renders  insecure  the  life  and  health  of 
his  neighbor,  is  a  nuisance.  It  is  difficult 
to  define  just  what  degree  of  injurious  an- 
noyance must  be  reached  in  order  to  war- 
rant the  court  in  determining  what  circum- 
stances constitute  a  nuisance.  A  mere  tend- 
ency to  Injury  is  not  sufficient.  There  must 
be  something  actually  appreciable  which  of 
itself  arrests  the  attention,  that  rests  not 
merely  in  theory,  but  strikes  the  common 
sense  of  the  ordinary  citizen.  The  determina- 
tion, however,,  of  the  question  rests  in  sound 
judgment,  and  depends  upon  common  sense 
in  each  case.    Sanders  v.  Miller,  113  S.  W. 

:  99^  908,  62  Tex.  GiT.  App.  872  (citing  Black. 


Com.;    Burdltt  v.  Swenson,  17  Tex.  489,  W 
Am.  Dec.  665 ;  Joyce,  Nuisances,  If  11, 19). 

Crime  dlstiii«iiis]ied 

"Crime'*  and  "nuisance"  are  not  con- 
vertible terms.  Hefferon  v.  New  York  Taxi- 
cab  Co.,  130  N.  Y.  Supp.  710,  712,  146  App. 
Div.  811. 

If esliee&oe  dUtingnlshed 

A  "nuisance"  involves  the  element  of 
positive  wrongdoing,  as  distinguished  from 
mere  negligence;  and  the  mere  "permitting" 
of  a  dog  to  lie  in  a  hallway  of  an  apartment 
house  does  not  amount  to  a  private  nuisance. 
Mcauskey  v.  Wile,  129  N.  Y.  Supp.  455,  457, 
144  App.  Div.  470. 

Inivry  to  Health 

The  "nuisance"  contemplated  by  Health 
Act  (2  Gen.  St  1895,  p.  1637)  |  28,  permittbg 
any  local  board  of  health  to  file  a  bill  in  the 
name  of  the  state  for  an  injunction  to  pro- 
hibit the  continuance  of  a  nuisance  hazard- 
ous to  public  health,  is  a  nuisance  which  Is 
hazardous  to  public  health,  and  hence  the 
subject  of  indictment.  Board  of  Health  of 
Pompton  Lakes  v.  E.  I.  Du  Pont  de  Nemours 
Powder  Co.,  80  Atl.  998,  1000,  79  N.  J.  Eq.  31. 

The  allegations  of  the  petition  on  a  de- 
murrer to  which  the  defendants  elected  to 
stand,  taken  as  true,  showed  that  a  large 
number  of  hogs  were  kept  adjacent  to  the 
city  in  such  a  manner  that  odors  from  the 
place  and  from  garbage  hauled  thereto  were 
offensive  to  the  people  living  in  the  nelgbbo^ 
hood  and  to  those  who  passed  along  the 
streets,  and  offensive  to  such  an  extent  as  to 
impair  the  health  of  citizens  and  diminish 
the  value  of  their  property.  Held  to  consti- 
tute a  nuisance,  the  continuance  of  which 
should  be  peri>etually  enjoined.  Kansas  City 
V.  Sihler  Hog  Cholera  Serum  Co.,  125  Pac 
70,  71,  87  Kan.  786  (citing  5  Words  and 
Phrases,  pp.  4855-4866). 

Fkysioal  inivry  to  property 

Anything  which  causes  hurt  or  damage 
to  the  landp  or  tenements  of  another,  or  in- 
terferes with  the  reasonable  employment  of 
the  same,  is  a  "nuisance.*'  In  an  action 
against  a  railroad  comimny,  where  the  com- 
plaint alleges  that  plaintiff's  land  was  injur- 
ed by  the  negligent  flow  of  acids  from  the 
tower  house,  and  the  testimony  shows  that 
defendant's  employes  constantly  poured  the 
contents  of  vessels  containing  adds  on  plain- 
tiff's land,  and  that  such  acts  had  been  done 
within  six  years  before  bringing  suit,  it  la 
error  to  enter  a  nonsuit  Stokes  v.  Pennsyl* 
vania  R.  Co.,  68  AtL  1028,  1080,  214  Pa.  415. 

The  placing,  by  a  mining  company,  of 
slack,  copperas,  and  other  deleterious  sub- 
stances in  and  near  a  water  course  on  its 
land,  which  the  ordinary  rains  washed  over 
the  lands  of  a  lower  proprietor,  thus  injur- 
ing and  rendering  them  unfit  for  agriculture 
constitutes  a  nuisance;    a  nuisance  being 
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anything  done  to  the  hurt  or  annoyance  of 
the  lands  of  another.  Nebo  Consol.  Coal  & 
Coking  Co.  v.  Lynch,  133  S.  W.  763,  764,  141 
Ky.  711. 

The  use  of  water  by  an  upper  riparian 
proprietor  in  such  a  way  as  to  carry  sand, 
gravel,  and  mining  debris  over  the  land  of  a 
lower  proprietor,  rendering  It  ralueless,  con- 
stitutes a  "nuisance,"  both  at  common  law 
and  under  Ciy.  Code,  |  4550,  defining  a  nui- 
sance as  anything  injurious  to  health  or  in- 
terfering with  the  comfortable  enjoyment  of 
life  or  property  or  unlawfully  obstructing 
the  customary  use  of  a  rirer.  Chessman  v. 
Hale,  79  Pac  254,  257,  31  Mont  577,  68  L.  R. 
A  410,  3  Ann.  Cas.  1038. 

A  "nuisance"  is  "ansrthing  that  worketh 
hart,  inconvenience,  or  damage  to  another** 
(quoting  and  adopting  deflnitioiv  by  Black- 
stone).  The  discharge  of  acids  and  waste 
from  an  oil  mill,  and  other  offensive  matter 
from  outhouses  used  in  connection  there- 
with, into  a  ditch  originally  constructed  for 
drainage  of  the  land,  and  extending  through 
the  land  of  an  adjoining  owner,  by  which 
the  latter  suffers  injury  to  bis  crops  and 
from  the  offensive  and  unwholesome  odors, 
constitutes  a  private  nuisanca  Ezl^  v. 
Southern  Cotton  Oil  Co.,  151  Fed.  101,  103. 

Every  person  is  bound  to  make  a  reason- 
able use  of  his  property,  so  as  to  occasion 
no  unnecessary  damage  or  annoyance  to  his 
neighbor.  If  he  make  an  unreasonable,  un- 
warrantable, or  unlawful  use  of  it,  so  as  to 
produce  material  annoyance,  inconvenience, 
discomfort,  or  hurt  to  his  neighbor,  he  will 
be  guilty  of  a  "nuisance"  to  his  neighbor. 
And  the  law  will  hold  him  responsible  for 
the  consequent  damage.  "What  is  a  reason- 
able use  of  one's  own  property  cannot  be  de- 
fined by  any  certain  general  rules,  but  must 
depend  upon  the  dxcumstanoes  of  each  case. 
A  use  of  property  in  one  locality  and  under 
some  circumstances  may  be  lawful  and  rea- 
sonable, which  under  other  circumstances 
would  be  unlawful,  unreasonable,  and  a  nui- 
sance. To  constitute  a  ^nuisance,'  the  use 
must  be  such  as  to  produce  a  tangible  and 
appreciable  injury  to  neighboring  property, 
or  such  as  to  redder  its  enjoyment  ^tedally 
imcomfartable  or  inconvenient."  The  opera- 
tion of  the  works  of*  a  cement  company,  dnr^ 
ing  the  season  for  harvesting  ice,  in  such 
manner  as  to  throw  on  the  ice  cinders,  ashes, 
coal  dust,  and  other  substances  which  might 
sink  into  the  ice  and  render  it  unmerchant- 
able, was  a  nuisance.  American  Ice  Co.  v. 
Catskill  Cement  Co.,  88  N.  Y.  Supp.  455,  459, 
43  Misc.  Bep.  221  (quoting  and  adopting  def- 
inition in  Campbell  v.  Seaman,  63  N.  Y.  668, 
577,  20  Am.  Rep.  567). 

Tres9Ass  distlasnislied 

See  Trespass. 

Acts  or  badness  autkorlied  hj  law 

That  cannot  be  a  "nuisance,"  so  as  to 
give  a  common-law.  right  of  action,  which 


the  law  authorized.  Casey  v.  Wrought  Iron 
Bridge  Co.,  89  S.  W.  330,  334,  114  Mo.  App. 
47  (citing  Payne  v.  Kansas  City,  St  J.  &  C.  B. 
Ry.  Co.,  20  S.  W.  322,  112  Mo.  6,  17  L.  B.  A. 
628;  5  Words  and  Phrases,  p.  4861;  Trans- 
portation Co.  V.  Chicago,  99  U.  S.  640,  25  I/. 
Ed.  336;  Whitfield  v.  Town  of  CarroUton,  50 
Mo.  App.  98). 

"Nuisances"  always  arise  from  unlawful 
acts.  That  which  is  lawful  can  never  be  a 
nuisance.  Therefore,  where  the  Legislature, 
by  a  proper  act,  authorizes  that  to  be  done 
which  would  otherwise  be  a  nuisance,  the 
act  is  made  lawful  and  is  not  a  nuisance  so 
far  as  the  public  is  concerned,  unless  the 
power  given  by  the  Legislature  is  exceeded. 
'^There  are  two  classes  of  nuisances,  public 
and  private.  ♦  ♦  •  There  is  no  differ- 
ence between  these  two  kikids  of  nuisances 
except  as  they  affect  the  public  or  any  cer- 
tain individuals."  A  legislative  charter  to  a 
boom  corporation  to  do  work  which,  without 
the  charter,  would  be  a  nuisance  absolves  it 
from  liability  by  indictment  or  otherwise, 
but  does  not  exempt  it  from  action  by  an  in- 
dividual injured  by  its  exist^ioe  as  a  private 
nuisance.  Pickens  v.  Coal  River  Boom  ft 
Timber  Co.,  66  S.  £>.  865,  866,  66  W.  Va.  10, 
24  L.  R.  A.  (N.  S.)  354  (quoth:ig  and  adopting 
1  Wood,  Nuisances,  p.  2,  note). 

If  legislative  sanction  is  given  to  such 
acts  that  otherwise  would  be  deemed  a  "nui- 
sance" (as,  for  instance,  by  St.  1894,  p.  446, 
c.  399,  licensing  the  storage  of  petroleum  or 
any  of  its  products),  they  cease  to  be  such 
when  properly  exercised  within  the  terms  of 
the  license  which  authorizes  and  permits 
them.  Commonwealth  v.  Packard,  69  N.  E. 
1067,  185  Mass.  64  (citing  Commonwealth  v. 
City  of  Boston,  97  Mass.  555 ;  Badger  v.  City 
of  Boston,  130  Mass.  170 ;  Aldworth  v.  City 
of  Lynn,  26  N.  E.  229,  153  Mass.  53,  10  L. 
R.  A.  210,  25  Am.  St  Rep.  608;  Bacon  v. 
City  of  Boston,  28  N.  E.  9,  154  Mass.  100; 
White  V.  Kenney,  31  N.  E.  664,  157  Mass.  12, 
13;  Taft  v.  Commonwealth,  33  N.  E.  1046, 
158  Mass.  626-648). 

An  offensive  trade  or  manufacture  may 
require  interference  in  equity  on  the  ground 
that  it  is  a  nuisance  for,  though  necessary 
and  lawful,  it  should  be  exercised  in  a  re- 
mote place.  McGlll  v.  Pintsch  Compressing 
Co.,  118  N.  W.  786,  788,  140  Iowa,  429,  20  L. 
R.  A.  (N.  S.)  466. 

A  business  may  betH)me  a  nuisance^ 
where  it  is  not  conducted  with  due  regard  to 
the  rights  of  surrounding  property  owners, 
and  renders  the  enjoyment  of  th^r  property 
impossible.  Nowak  v.  Baler,  77  Atl.  1062, 
1063,  78  N.  J.  Bq.  112. 

That  crowds  of  people,  with  their  teams, 
will  congregate  at  or  near  a  cotton  gin  when 
erected,  does  not  render  the  gin  a  nuisance, 
where  it  is  not  claimed  that  the  crowds  will 
conduct  themselves  improperiy.  Robinson 
V.  Dale  (Tex.)  131  S.  W.  308,  810. 
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The  erection  by  a  railroad  company  of 
switch  tracks  and  a  freight  depot  in  a  resi- 
dence neighborhood  directly  across  the  street 
from  complainant's  residence  and  flat  build- 
ing, and  the  construction  of  an  elevated 
driveway  from  the  street  to  the  tracks  and 
depot,  but  in  such  a  manner  as  not  to  cause 
the  traffic  to  interfere  with  the  use  of  com- 
plainant's property  any  more  than  any  other 
constant  use  of  the  street  would  do,  cannot 
be  enjoined  as  a  "nuisance" ;  there  being  no 
showing  that  the  depot  was  not  necessary, 
or  that  it  could  have  been  as  conveniently 
built  elsewhere.  Walther  v.  Chicago  &  W. 
I.  K.  Co.,  74  N.  E.  461-463,  215  111.  456. 

One  may  not  create  a  "nuisance"  and 
Justify  himself  in  a  continuation  thereof  up- 
on the  ground  that  his  establishment  is  a 
source  of  benefit  and  profit  to  the  community, 
and,  as  applied  to  a  water  course,  a  nuisance 
is  created  when  the  use  of  stream  by  the 
first  user  is  unreasonable  in  character,  and 
such  as  to  produce  a  condition  actually  de- 
structive of  physical  comfort  or  health,  or  a 
tangible,  visible  Injury  to  property.  A  ripa- 
rian proprietor  operating  a  creamery,  who 
deposits  refuse  therefrom  in  a  stream  to 
such  an  extent  as. to  produce  a  condition  de- 
structive of  physical  comfort  or  health,  or  to 
create  a  tangible,  visible  injury  to  property 
rights  of  the  lower  riparian  proprietor,  is 
guilty  of  an  act  constituting  a  nuisance. 
Bowman  v.  Humphrey,  100  N.  W.  854,  855, 
124  Iowa,  744  (citing  Ferguson  v.  Flrmenlch 
Mfg.  Co.,  42  N.  W.  448,  77  Iowa,  576,  14  Am. 
St  Rep.  319;  Weston  Paper  Co.  v.  Pope,  57 
N.  E.  719,  155  Ind.  394,  56  L.  K.  A.  899; 
Gould,  Waters,  i  206 ;  Wood,  Nuis.  §  640) ; 
Id.,  109  N.  W.  714,  715,  132  Iowa,  234,  6  L. 
R.  A.  (N.  S.)  nil.  11  Ann.  Cas.  131. 

Residents  of  cities,  towns,  or  villages 
must  of  necessity  submit  to  consequences  re- 
sulting from  occupations  and  pursuits  car- 
ried on  in  the  immediate  neighborhood  which 
are  lawful  and  necessary  for  trade  and  com- 
merce; and  matters  which,  though  in  them- 
selves annoying,  are  in  the  nature  of  ordi- 
nary incidents  of  city  or  town  life,  cannot  be 
abated  as  nuisances.  Locality  is  to  be  con- 
sidered in  determining  whether  a  certain  use 
of  property  is  a  nuisance.  Gose  v.  Coryell 
(Tex.)  126  S.  W.  1164,  1168. 

The  mere  imposition  of  more  railway 
tracks,  or  the  Increased  use  of  the  tracks 
beyond  what  may  originally  have  been 
thought  probable,  resulting  from  the  loca- 
tion of  defendant's  depot  on  land  acquired- 
by  it  adjoining  the  avenue,  did  not  constitute 
a  "nuisance."  pklahoma  City  &  T.  R.  Co.  v. 
Dunham,  88  S.  W.  849.  850,  39  Tex.  Civ. 
Apf).  575. 

The  presumption  that  a  telephone  pole 
in  a  street,  claimed  by  plaintiff  to  be  a  nui- 
sance, was  erected  with  the  consent  of  the 
dty^i^ouncil,  arising  from  the  absence  of  an 
averment  to  the  contrary  in.  the.  complaint 


to  compel  the  removal  of  the  pole,  would  not 
render  the  complaint  bad.  Merchants*  Mut. 
Tel.  Co.  V.  Hirschman,  87  N.  £.  238,  241,  43 
Ind.  App.  283. 

AdTertisins  sisiui 

A  corporation  operating'  public  stages 
through  principal  streets  of  a  city,  permit- 
ting its  vehicles  to  carry  advertising  signs 
bearing  colors,  constituting  a  disfigurement 
rather  than  ornament,  but  not  injuring  pub- 
lic comfort,  health,  or  safety,  cannot  be  re- 
strained by  injunction  from  exhibiting  such 
signs  on  the  ground  that  they  constitute  a 
nuisance.  Fifth  Avenue  Coach  Co.  v.  City 
of  New  Xork.  Ill  N.  Y.  Supp.  759,  761,  58 
Misc.  Rep.  401. 

Blasting 

Blasting,  without  reference  to  the  par- 
ticular locality  in  which  it  is  carried  on,  is 
not  so  intrinsically  dangerous  as  to  be  ipso 
facto  a  "nuisance,"  so  that  a  blaster  would 
be  liable  for  the  injury  caused  by  it,  wheth- 
er or  not  he  was  guilty  of  any  negligence  In 
the  manner  in  which  the  blasting  was  done 
Houghton  V.  lioma  Prieta  Lumber  Ca,  83 
Pac.  82,  84,  152  Cal.  600^  14  L.  R.  A.  (N.  S.) 
913,  14  Ann.  Cas.  1159. 

Where  defendant  by  blasting  caused  rock 
to  fall  into  a  stream  where  plaintiff^  wen 
to  erect  a  pier  for  defendant,  the  injury  was 
not  a  nuisance,  since  the  term  "nuisance'*  in- 
volves the  idea  of  continuity  or  recurrence 
of  the  acts  causing  the  injury,  wliile  a  *toit" 
constituting  an  Invasion  of  personal  or  con- 
tract right,  expends  its  force  in  <we  act. 
though  the  injurious  consequences  may  be  of 
long  duration.  McCalla  v.  Louisville  k  N.  B. 
Co.,  50  South.  971,  972. 163  Ala.  107. 

Bowllas  alley 

A  person  keeping  bowling  allejrs  nnder  a 
license  granted  under  Rev.  Laws,  c.  102,  i 
168,  is  not  liable  for  maintainiiig  a  *inii- 
sanoe,"  where  the  alleys  are  built  in  the  man- 
ner such  alleys  are  usually  built,  with  pad^ 
and  cushions  to  deaden  the  noise  caused  by 
the  ToUlng  of  the  balls,  and  where  the  alleys^ 
as  run,  make  no  more  noise  than  would  be  ex- 
pected under  similar  circumstances.  Levin  t. 
Goodwin,  77  N.  £.  718,  191  Mass.  341,  U4 
Am.  3t.  Rep.  616. 

Dams 

In  an  action  to  enjoin  a  public  '"nal- 
sance"  resulting  from  a  dam,  an  instructioft 
that  before  plaintiff  could  recover  the  Jury 
must  find  that  the  dam  caused  sewage,  eta. 
to  accumulate  above  the  dam  so  as  to  actual- 
ly pollute  the  water  and  render  the  river 
"materially"  unwholesome  or  offensive  to 
those  residing  near  by,  or  in  some  ^^material" 
respect  added  to  such  offensive  condition,  was 
not  erroneous  as  tending  to  mislead  the  Jnry^ 
and  -as  Imposing  a  greater  degree  of  proof 
than  required.  Boyd  ▼.  Scfareiner  CTex.)  116 
S.  W.  100,  104. 
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Where  defendant  maintained  a  stairway 
leading  to  a  basement,  the  top  of  the  stairs 
being  over  4^  feet  from  the  sidewalk  and 
In  a  private  alley,  the  stairway  was  not  a 
'^nuisance,"  and  defendant  was  not  liable  to 
a  person  who,  while  walking  on  the  sidewalk 
and  in  attempting  to  avoid  a  runaway  horse, 
fell  down  the  stairs.  Sheehan  v.  Bailey  Bldg. 
Co.,  85  Pac.  44,  45,  42  Wash.  535. 

Pen.  CJode,  f  429,  requiring  one  cutting 
ice  to  surround  the  openings  with  guards  to 
obstruct  the  free  passage  of  persons  into  the 
hole,  and  making  failure  to  do  so  a  misde- 
meanor, is  a  condition  to  the  right  to  cut  ice, 
and  the  failure  to  do  so  at  a  place  much 
used  for  skating  would  constitute  a  nuisance 
within  section  885,  making  It  a  public  nui- 
sance to  unlawfully  omit  to  perform  a  duty 
which  endangers  the  safety  of  a  considerable 
number  of  persons.  Linzey  v.  American  Ice 
Co.,  115  N.  Y.  Supp.  767,  768,  131  App.  Dlv. 
333. 

A  lease  limiting  the  liability  of  the  ten- 
ant respecting  orders  of  a  dty  department 
to  those  Issued  for  the  correction,  prevention, 
and  abatement  of  "nuisances"  or  **other 
grievances"  does  not  render  the  tenant  liable 
for  the  cost  of  a  fire  escape^  as  the  words 
are  to  be  taken  in  their  natural  and  usual 
sense.  The  absence  of  a  fire  escape  is  not  a 
"nuisance,"  as  that  word  is  commonly  used, 
and  the  more  generic  words  "other  grievanc- 
es" do  not  extend  the  plaintiff's  liability  so 
far  as  to  render  him  liable  for  the  cost  of  the 
tire  escape.  Kalman  v.  Cox,  02  N.  Y.  Supp. 
M6,  46  Misc.  Rep.  589. 

Dead   Itodj 

A  guest  of  a  hotel,  who  knowingly  per- 
mits the  body  of  a  dead  infant  to  be  con- 
cealed in  the  rooms  occupied  by  him,  or  caus- 
es it  to  be  concealed  in  any  other  part  of  the 
imilding,  and  in  either  case  to  remain  un- 
til it  becomes  offensive  to  other  guests,  com- 
mits a  nuisance,  and  may  be  chargeable  with 
liability  for  damages  resulting  to  the  land- 
lord's business ;  but,  unless  he  actively  caus- 
es or  participates  in  the  concealment  in  a 
place  not  under  his  control,  he  is  not  charge- 
able with  liability  unless  the  act  was  done 
by  one  for  whom  he  is  responsible.  Parkes 
V.  Seasongood,  152  Fed.  583,  585. 


Where  a  drain  laid  by  property  owners  in 
a  public  street,  under  permission  from  the 
dty,  empties  into  a  natural  stream,  and 
thereafter,  without  express  license  from  the 
city,  is  used  as  a  sewer  to  discharge  sewage 
into  the  stream  to  the  injury  of  a  lower  ri- 
parian owner,  the  drain  is  a  '^nuisance,"  and 
the  dty  Is  liable  for  negligence  in  not  abating 
it  Schlesinger  v.  Gilhooly,  81  N.  B.  619,  631, 
189  N.  Y.  1,  12  Ann.  Cas.  1188. 


Drunkenness  In  a  public  place  is  a  nui- 
sance and  disorderly  omduct,  within  Kirby's 


Dig.  H  0438,  5461,  authorizing  munidpal  cor- 
porations by  ordinance  to  prevent  nuisances 
and  disorderly  conduct  Dewitt  ▼.  Lacotts, 
88  S.  W.  877,  878,  76  Ark.  260. 

Explosives 

Whether  the  maintenance  of  a  powder 
magazine  within  1,000  feet  of  a  dwelling 
house  was  a  "nuisance"  was  a  question  for 
the  jury,  in  an  action  for  injuries  caused  by 
an  explosion  of  the  magazine.  H.  S.  Ker- 
baugh  V.  Caldwell,  151  Fed.  194,  196,  80  G.  C. 
A.  470,  10  Ann.  Gas.  453. 

To  constitute  the  keeping  of  gunpowder 
a  nuisance,  there  must  be  negligence  in  the 
fact  or  the  manner  of  keeping  and  storing 
the  gunpowder;  and  whether  the  storing  of 
gunpowder  is  a  nuisance  depends  on  the  lo- 
cality, quantity,  and  surrounding  circum- 
stances. Where  a  powder  magazine  was  im- 
perfectly constructed  and  Improvidently 
maintained,  and  its  location,  manner  of  con- 
struction, and  maintenance  was  dangerous  to 
life  and  property,  the  magazine  was  a  nui- 
sance, and  the  owner  thereof  was  liable  for 
an  explosion  thereof.  Fisher  v.  Western 
Fuse  &  Explosives  Go.,  108  Pac.  659,  662,  12 
CaL  App.  739. 

'^A  'nuisance,'  at  common  law,  may  con- 
sist in  the  keeping  or  manufacture  of  gun- 
powder, naphtha,  or  other  explosive  or  in- 
flammable substances  in  such  quantities  and 
places  or  in  such  manner  as  to  be  dangerous 
to  the  persons  and  property  of  the  inhabit- 
ants of  the  neighborhood."  In  a  community 
sparsely  settled,  a  magazine  of  the  capadty 
of  that  belonging  to  defendants,  when  filled 
with  the  quantity  of  gunpowder  shown  by  the 
evidence,  may  not  imperil  life  or  proiierty  in 
the  vicinity  by  reason  of  a  possible  explosion ; 
but,  if  located  in  a  more  ];)opulous  neighbor- 
hood, it  might  be  found  to  endanger  both.  In 
such  an  inquiry,  the  proximity  of  dwellings 
or  of  highways,  or  of  the  usual  fadlltles  for 
public  travel,  or  the  density  of  population, 
may  be  shown.  Flynn  v.  Butler,  75  N.  E.  730, 
731,  189  Mass.  377  (quoting  and  adopUng 
definition  in  Commonwealth  v.  Kidder,  107 
Mass.  188,  192). 

Fences 

To  constitute  a  fence  a  private  nuisance, 
within  Rev.  St  1902,  c.  22,  f  6,  making  a 
fence  unnecessarily  exceeding  *  six  feet,  in 
height,  nialldously  kept  to  annoy  another,  a 
private  nuisance,  it  is  not  required  that  an- 
noyance shall  be  the  sole  purpose,  but  it  is 
suffldent  if  It  is  the  dominant  one.  An  ad- 
joining owner  may  erect  a  fence  as  much 
higher  than  six  feet  as  may  be  necessary  to 
protect  himself,  his  family,  and  his  property 
from  annoyances  inflicted  or  threatened  by 
his  neighbor;  but,  If  the  fence  is  built  higher 
than  six  feet  for  the  malicious  purpose  of,  in 
turn,  annoying  his  neighbor,  it  is  a  nuisance 
within  the  statute.  Healey  y.  Spaulding,  71 
AtL  472,  473, 104  Me.  122. 
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The  primary  meaning  of  "nuisance"  is 
that  which  Injures.  If  the  natural  tendency 
of  the  act  complained  of  is  to  create  danger 
and  inflict  injury  upon  person  or  property, 
It  may  properly  be  found  a  nuisance  as  a 
matter  of  fact ;  but,  If  the  act  in  its  Inherent 
nature  is  so  hazardous  as  to  make  the  danger 
extreme  and  serious  injury  so  probable  as  to 
be  almost  a  certainty,  it  should  be  held  a 
"nuisance"  as  a  matter  of  law.  The  exhibi- 
tion of  fireworks,  allowed  to  be  given  in  a 
public  street,  where  a  large  number  of  people 
are  assembling,  Is  not  a  "nuisance"  as  a  mat- 
ter of  law,  and  whether  it  is  a  nuisance  in 
fact  is  a  question  for  the  Jury.  Melker  y.  City 
of  New  York,  83  N.  E.  665,  567, 190  N.  Y.  481, 
16  L.  R.  A.  (N.  S.)  621, 18  Ann.  Gas.  544. 

Grade  orosslns 

A  grade  crossing  or  the  condition  exist- 
ing by  reason  of  such  an  intersection  of  two 
highways  is  in  the  nature  of  a  "nuisance," 
and  can  only  lawfully  exist  under  state  au- 
thority. Cowles  V.  New  York,  N.  H.  &  H.  R. 
Co.,  66  Ati.  1020,  1022,  80  Conn.  48,  12  L.  R. 
A.  (N.  S.)  1067,  10  Ann.  Cas.  481. 

Hospital 

Hospitals  for  the  treatment  of  patients 
suffering  from  infectious  and  contagious  dis- 
eases are  nuisances  when  located  in  the  resi- 
dential parts  of  dtles  and  towns,  and  the 
danger  differs  in  kind  rather  than  degree. 
Shepard  v.  City  of  Seattle,  109  Pac.  1067, 
1070,  69  Wash.  363,  40  Ll  R,  A.  (N.  S.)  647. 

A  building  used  as  a  hospital  for  the 
treatment  of  contagious  diseases  is  not  a 
"nuisance"  per  se.  Where  buildings  used  as 
a  hospital  for  contagious  diseases  were  locat- 
ed in  a  sparsely  settled  neighborhood  on  land 
entirely  surrounded  by  highways,  and  on 
which  there  were  no  other  buildings,  and 
with  ordinary  caution  there  was  no  proba- 
bility of  communication  of  contagious  diseas- 
es from  the  hospital  unless  by  transmission 
through  the  air,  and  the  buildings  were  at 
a  greater  distance  from  the  highways  than 
smallpox  is  transmissible  in  the  open  air, 
there  was  no  showing  of  a  "nuisance."  State 
ex  rel.  Board  of  Health  of  Hamilton  Tp.  v. 
Inhabitants  of  City  of  Trenton  (N.  J.)  63 
Atl.  897,  898. 

JaU 

Bums'  Ann.  St  1901,  |  290,  provides  that 
whatever  is  injurious  to  health,  or  indecent, 
or  offensive  to  the  senses,  or  an  obstruction 
to  the  free  use  of  property,  so  as  essential- 
ly to  interfere  with  the  comfortable  enjoy- 
ment of  life  or  property,  is  a  nuisance,  and 
the  subject  of  an  action,  thus  following  the 
common  law,  which  defines  a  "nuisance"  as 
anything  which  causes  an  Injury  to  lands  or 
houses  and  renders  them  useless  or  even  un- 
comfortable for  habitation,  but  the  erection  of 
a  Jail  next  to  a  residence  is  not  the  creation 
of  a  nuisance.    Pritchett  t«  Board  of  Com'rs 


of  Knox  County,  86  N.  B.  82,  86,  42  Ind.  Apii 
3  (citing  HU.  Torts  [4th  Ed.]  p.  584). 

Keeping  disorderly  house 

The  keeping  of  a  disorderly  house  is  a 
nuisance,  both  at  common  law  and  under  the 
statute,  and  the  offenise  is  a  misdemeanor,  for 
which  the  ordinary  remedy  is  by  crimiBal 
proceedings.  Weidner  v.  Friedman,  151 S.  W. 
56,  57,  126  Tenn.  677,  42  L.  R.  A.  (N.  S.)  lOlL 


Noises,  odorsy  K<Mes»  and  satoke 

Noxious  gases  arising  from  the  carryiog 
on  of  lawful  occupations  are  not  "nulsanctis'' 
in  all  situations,  but  may  become  such  by 
reason  of  the  trade  being  carried  on  In  im- 
proper localities,  or  by  reason  of  the  ga.^ 
being  negligently  suffered  to  escape.  Loug 
V.  Louisville  &  N.  K.  Co.,  107  S.  W.  203,  'M, 
128  Ky.  26,  13  L.  R.  A.  (N..S.)  1063,  16  Ana. 
Cas.  673. 

Any  act,  omission,  or  use  of  property 
which  pollutes  the  atmosphere  with  offeosire 
gases,  stenches,  or  vapor,  so  as  to  caase  ma- 
terial discomfort,  or  annoyance,  or  injury  to 
health  or  property,  is  a  "nuisance."  Wood- 
stock Hardwood  &  Spool  Mfg.  Co.  v.  Gharlo- 
ton  Light  &  Water  Co.  (S.  C)  63  S.  E.  548, 
556. 

Noise  alone,  if  it  be  of  such  a  character 
as  to  be  productive  of  actual  physical  di^ 
comfort  and  annoyance  to  a  person  of  ordi- 
nary sensibility,  may  create  a  ^'nuisance,"  tbe 
subject  of  a  remedy  at  law  or  in  equity. 
Longley  v.  McGeoch,  80  Atl.  843,  846, 115  Md. 
182. 

*'Under  the  statutes  anything  which  pro- 
duces noxious  exhalations,  offensive  smelis. 
or  other  annoyances,  injurious  to  the  health, 
comfort,  or  property  o.f  individuals,  is  a  'nui- 
sance.' It  is  not  necessary  that  these  odors 
be  deleterious  to  health.  It  is  sufficient  if 
they  offend  the  senses  in  such  a  manner  as 
to  produce  actual  discomfort"  Rhoades  t. 
Cool£,  98  N.  W.  122,  123,  122  Iowa,  33a 

The  malicious  annoyance  of  anotber  by 
loud  noises,  consisting  of  screaming  and 
pounding  on  tin  pans,  fences,  and  iron,  io 
consequence  of  which  another  is  Injured  in 
health  and  business,  is  a  '^nuisance,"  which 
equity  will  abate.  Shellabarger  v.  Morris,  91 
S.  W.  1005,  1007,  116  Mo.  App.  566. 

An  authorized  business  properly  conduct- 
ed at  an  authorized  place  is  not  a  '^nuisance/ 
for  whatever  is  lawful  cannot  be  wroni^: 
and  the  owner  of  a  railroad  thus  autboriied 
and  operated  is  not  liable  in  damages  to  oot 
whose  residence  is  permeated  by  smoke,  do- 
ders,  and  gas  emitted  from  the  engines  to 
such  an  extent  as  to  be  injurious  to  tbe 
health  and  comfort  of  the  inhabitants.  At- 
chison, T.  ft  S.  F.  Ry.  Co.  ▼.  Armstrong.  ^ 
Pac.  978,  979,  71  Kan.  866,  1  L.  R.  A.  (N.  S.) 
113,  114  Am.  St  Rep.  474. 

The  operation  of  a  crematory  and  f^r- 
tllleer  plant,  in  which  ordinary  garbage  and 
other  waste  matter  are  aabjected  to  a  bon^ 
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Ing  process,  anil  the  residue,  in  the  shape  of 
ashes,  used  in  connection  with  other  elements 
to  make  a  fertiliser,  in  such  a  manner  that, 
under  certain  conditions  of  the  atmosphere 
and  direction  of  the  wind,  the  smoke  arising 
from  the  cremation  and  the  odor  due  to  the 
method  of  handling  the  elements  of  the  fer- 
tilizer compels  those  residing  within  a  dis- 
tance of  from  2,000  to  2,500  feet  to  keep  their 
windows  closed,  and  renders  their  houses  un- 
comfortable  for  habitation,  and  prevents 
them  from  sitting  out  of  doors,  constitutes  a 
"nuisance.**  Laird  y.  Atlantic  Coast  Sani- 
tary Co..  67  Atl.  387,  388,  73  N.  J.  Bq.  49. 

"While  it  is  true  that  dancing  is  fre- 
quently an  innocent  amusement,  and  drink- 
ing may  be  engaged  in  without  becoming  a 
^nuisance,'  yet  if  the  dancing  and  drinking 
are  accompanied  by  swearing  and  being 
drunk,  making  loud  noises  and  otherwise 
misbehaving,  there  can  be  no  doubt  that  such 
acts  will  constitute  a  'nuisance.'  "  Common- 
wealth y.  Cincinnati,  N.  O.  ft  T.  P.  R.  Co., 
112  S.  W.  613,  614,  139  Ky.  429,  18  L.  R.  A. 
(N.  S.)  699,  Ann.  Cas.  1912B,  427  (citing  and 
adopting  Jung  Brewing  Co.  v.  Commonwealth, 
96  S.  W.  595,  123  Ky.  607,  124  Am.  St  Rep. 
376). 

Noises  resulting  from  the  operation  of  a 
manufacturing  plant,  to  constitute  a  "nui- 
sance," must  be  unreasonable  and  of  such  a 
character  as  to  be  of  actual  physical  dis- 
comfort to  persons  of  ordinary  sensibilities. 
McGlll  V.  Pintsch  Compressing  Co.,  118  N.  W. 
786,  788,  140  Iowa,  429,  20  L.  R.  A.  (N.  S.) 
466. 

A  creamery  discharged  its  waste  on  the 
land  of  another,  and  thereby  Increased  the 
flow  of  water  on  the  land,  and  interfered  with 
the  proper  cultivation  thereof.  Noisome  odors 
arose  from  the  waste,  but  these  were  not  no- 
ticeable until  one  got  near  the  point  of  dis- 
charge, and  there  was  no  evidence  that  any 
one  suffered  therefrom.  Held,  that  the  waste 
was  not  a  nuisance  within  Code,  §  5078,  de- 
fining ''nuisances."  Ruthven  v.  Farmers*  Co- 
op. Creamery  Co.,  118  N.  W.  915,  916,  140 
Iowa,  570. 

Noises  which  are  not  "nuisances"  on  a 
week  day  may  be  when  made  on  a  Sunday,  If 
disturbing  the  quiet  and  rest  which  a  citizen 
is  entitled  to  have  for  his  recuperation;  and 
the  fSLCt  that  such  noises  are  forbidden  by 
the  Sunday  laws  takes  away  any  defense  for 
making  them,  though  they  be  but  slight.  Mc- 
Millan V.  Kuehnle,  73  Atl.  1054,  1056,  76  N.  J. 
Eq.  256. 

A  private  park  in  the  residence  part  of 
a  city,  inclosed  by  a  fence  and  rented  to 
lodges  and  other  bodies  for  holding  enter- 
tainments by  day  and  night,  is,  when  permit- 
ted to  be  so  conducted  that  It  Is  a  rendezvous 
for  boisterous,  dissolute,  drunken  people,  who 
indulge  in  music,  dancing,  and  obscenity  un- 
til Tery  late  hours  of  the  night,  so  as  «to  dis- 
turb tlie  sleep  of  neighboring  residents,  a 
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''nuisance."    Palestine  Bldg.  Ass'n  ▼•  Miuoi 
(Ky.)  86  S.  W.  695,  696. 

"At  common  law  a  'nuisance'  was  any- 
thing that  worked  hurt  or  damage.  A  public 
or  common  nuisance  was  that  which  affected 
the  public  or  was  an  annoyance  to  the  king's 
subjects  at  large."  An  IlUnois  statute,  pro- 
viding that  a  city  council  in  cities  shall  have 
the  power  to  declare  what  shall  be  a  nui- 
sance, to  abate  the  same,  and  to  impose  flues 
on  parties  who  may  create,  continue,  or  suf- 
fer a  nuisance  to  exist,  authorized  the  Chi- 
cago city  council  to  pass  Ordinance  March 
23, 1903,  1 10,  declaring  the  emission  of  dense 
smoke  from  the  stack  of  any  boat,  locomo- 
tive, or  chimney  anywhere  witMn  the  city, 
with  certain  exceptions,  to  be  a  public  nui- 
sance. Glucose  Refining  Co.  v.  City  of  Chica- 
go, 138  Fed.  209,  214  (adopting  the  quotation 
from  Harmon  v.  Chicago,  110  IlL  400,  51  Am. 
Rep.  698). 

"It  may  be  laid  down  broadly  as  a  gen- 
eral rule  that  any  act,  omission,  or  use  of 
property  which  results  in  polluting  the  at- 
mosphere with  noxious  or  offensive  efl3luvla, 
gases,  stenches,  or  vapors,  thereby  producing 
material  physical  discomfort  and  annoyance 
to  those  reading  in  the  vldnlty  or  Injury  to 
their  health  or  property,  is  a  nuisance."  The 
occupant  of  a  dwelling  Is  entitled  to  an  in- 
junction to  restrain  the  operation  of  a  slaugh- 
ter house  adjacent  thereto,  where  such  oper- 
ation causes  the  dwelling  to  be  filled  with 
noxious  smells.  Wright  v.  Ulrich,  91  Pac.  43, 
44,  40  O)lo.  437. 

A  "nuisance"  is  defined  as  an  "unreason- 
able, unwarrantable,  or  unlawful  use  of  one*s 
own  property,  to  the  annoyance,  inconven- 
ience, discomfort,  or  damage  of  another." 
Under  this  definition,  the  jury  was  justified  In 
finding  that  an  electric  light  plant,  erected  in 
a  residential  neighborhood,  was  a  nuisance, 
where  the  evidence  showed  that  the  machin- 
ery produced  a  vibration  of  an  adjoining  ho- 
tel, that  dirt  and  cinders  came  into  the 
rooms  of  the  hotel,  that  noise  and  bad  odors 
invaded  the  premises,  and  that  the  income 
derived  from  rental  of  rooms  had  decreased 
since  the  plant  was  established.  Pritchard 
V.  Edison  Electric  Illuminating  Co.,  87  N.  Y. 
Supp.  225,  229,  92  App.  Dlv.  178  (quoting  and 
adopting  definition  in  Bly  v.  Edison  Co.,  64 
N.  IS.  745,  172  N.  Y.  1,  58  L.  R.  A.  500). 

Where  it  was  proven  that  the  owner  of 
a  steam  mill,  to  obtain  water,  made  an  ex- 
cavation in  a  hollow  leading  down  from  a 
suburb  Of  a  nearby  town,  with  the  assent  of 
most  of  the  inhabitants  of  the  neighborhood, 
that  the  filth  from  the  nearby  premises  cor- 
rupted the  water,  so  that  it  Inconvenienced 
the  neighborhood,  and  that  the  pond  was  of 
too  recent  origin  to  have,  as  yet,  injuriously 
affected  the  health  of  the  community,  in- 
structions that  whatever  is  openly  injurious 
to  public  health  and  comfort,  is  a  "nuisance," 
though  not  all  the  members  of  the  conimur 
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nity  are  affected  thereby,  that  a  "nuisance** 
must  either  be  in  a  populous  neighborhood, 
or  80  contiguous  to  a  highway  as  to  affect 
those  passing  thereon,  that  a  "nuisance**  was 
not  necessarily  detrimental  to  the  public 
health,  it  being  sufficient  if  its  bad  odors  af- 
fected the  public  at  large,  and  that,  if  the  de- 
fendant maintained  a  '^nuisance'*  by  main- 
taining a  pond  wherein  was  drained  a  part 
of  the  filth  of  a  nearby  town,  endangering 
the  public  health,  and  likely,  in  the  nature  of 
things,  to  generate  disease,  they  should  con- 
vict, were  applicable  to  the  evidence.  West 
V.  State,  71  S.  W.  483,  484,  71  Ark.  144. 

In  determining  whether  the  maintenance 
of  a  planing  mill,  coalyard,  and  bins  in  a  res- 
idence district  in  a  city  are  a  "nuisance,"  the 
effect  on  persons  of  ordinary  sensibilities 
only,  and  not  on  persons  of  very  delicate  and 
fastidious  tastes  or  sensibilities,  should  be 
considered.  First  Avenue  Coal  &  Lumber 
Co,  V.  Johnston,  54  South.  598,  600,  171  Ala. 
470,  82  L.  R.  A.  (N.  S.)  522. 

It  is  not  essential  to  the  existence  of  a 
"nuisance"  from  offensive  odors  that  they 
should  be  calculated  to  break  down  or  injure 
health,  or  that  health  should  be  Impaired  or 
even  threatened  by  them.  It  is  sufficient  that 
they  may  be  nauseating  or  physically  discom- 
forting or  annoying  to  persons  of  ordinary 
sensibilities,  "interfering  with  the  ordinary 
comfort  physically  of  human  existence,  not 
merely  according  to  elegant  and  dainty  modes 
and  habits  of  living,  but  according  to  plain 
and  sober  and  simple  notions  among  the  Eng- 
lish people."  The  sound  condition  of  those 
employed  in  fish  factories  and  habituated  to 
the  smells  necessarily  generated  in  their  op- 
eration is  not  determinative  of  the  question 
whether  such  a  factory  is  a  nuisance.  It  is 
well  known  that  persons  can  become  accus- 
tomed to  foul  and  noisome  odors  and  retain 
their  health.  United  States  v.  Luce,  141  Fed. 
385,  408. 

Under  Code,  f  4302,  defining  a  "nui- 
sance" to  be  whatever  is  injurious  to  health, 
indecent,  or  offensive  to  the  senses,  or  an  ob- 
struction to  the  free  use  of  property,  so  as 
to  interfere  with  the  comfortable  enjoyment 
of  life  or  property,  one  using  his  property  so 
as  to  unwarrantably  impregnate  the  atmos- 
r.here  with  smoke,  odors,  etc.,  which  would 
not  exist  but  for  his  instrumentality,  creates 
a  nuisance;  but  only  where  an  unreasonable 
amount  of  smoke  or  noisome  fumes  are  emit- 
ted, or  they  are  emitted  in  an  unreasonable 
manner,  resulting  in  tangible  injury,  will  the 
courts  interfere.  McGiU  v.  Pintsch  Com- 
pressing Co.,  118  N.  W.  786,  787,  140  Iowa, 
420,  20  L.  R.  A.  (N.  S.)  466. 

Bums'  Ann.  St  1908,  S  291,  makes  what- 
ever obstructs  the  use  of  property  so  as  to 
essentially  interfere  with  its  comfortable  en- 
joyment a  "nuisance,"  and  the  subject  of  an 
action.  The  complaint  alleged  that  plaintiffs 
did  a  retail  clothing  and  furnishing  business 


on  tlie  first  floor  of  a  building,  under  a  lease 
from  one  of  the  defendants,  and  that  audi 
defendant  caused  and  permitted  the  upper 
s^tory  to  be  used  by  the  other  defendant  as  a 
roller  skating  rink,  the  noise  from  which  pre- 
vented conversation  in  plaintiffs'  store,  and 
annoyed  and  drove  away  their  customers, 
thereby  causing  loss  of  profits  and  injury  to 
the  business  which  could  not  be  comp^isat- 
ed  for  by  damages,  and  that  if  such  use  is 
permitted  to  continue  plaintiffs*  business  will 
be  destroyed,  and  also  alleged  fiicts  showing 
the  character  and  ext^it  of  plaintiffs*  busi- 
ness, th^r  inability  to  procure  another  room, 
and  prayed  an  injunction.  Held,  that  the 
complaint  showed  that  the  business  would  be 
destroyed  if  the  rink  was  continued,  so  that 
plaintiffs  were  entitled  to  the  injunction;  the 
injury  not  being  susceptible  of  compensation 
in  damages.  Foor  v.  Edwards,  90  N.  E.  785, 
45  Ind.  App.  259. 

The  use  of  soft  coal  in  a  factory  so 
situated  in  a  country  district  suitable  for 
country  homes  that  black  smoke  therefrom, 
great  in  volume  and  dense  in  quality,  envd- 
ops  and  discolors  a  neighboring  dwelling, 
causing  discomfort  and  financial  loss  to  the 
occupants,  is  a  **nuisance,"  where  the  use  of 
soft  coal  is  not  necessary  for  the  running  of 
the  factory,  and  Lb  not  a  reasonable  use  of 
the  manufacturer's  property.  McCarty  v. 
Natural  Carbonic  Gas  Co.,  81  N.  E.  548,  550, 
189  N.  Y.  40,  13  L.  R.  A.  (N.  S.)  465,  12  Ann. 
Cas.  840. 

By  Civ.  Code  1895,  |  8861,  a  "nuisance'' 
is  anything  that  worketh  hurt,  inconven- 
ience, or  damage,  to  (another;  and  the  fftct 
that  the  act  done  may  otherwise  be  lawful 
dees  not  keep  it  from  being  a  'iinisanee.*' 
The-  inconvenience  complained  of  must  not  be 
fpuciful,  or  such  as  would  affect  only  one  of 
fiistidiouB  taste,  but  it  must  be  such  as  would 
affect  an  ordinarily  reasonable  man.  The 
employment,  by  the  owner  of  a  ginning 
plant,  of  machinery  which  separates  dust  and 
sand  from  cotton  and  expels  the  particles  of 
dust  and  sand  into  the  air  in  large  volumes, 
causing  the  same  to  be  blown  into  the  dwell- 
ing house  of  an  adjacent  proprietor,  to  Us 
great  discomfort  and  injury,  ia  an  invasion 
of  his  property  rights,  for  which  an  action 
for  damages  will  lie.  Ponder  v.  Quitman 
Ginnery,  49  S.  E.  746,  747.  122  6a,  29  (citing 
Swift  V.  Broyles,  42  S.  E,  277,  115  Ga.  885. 
58  L.  R.  A.  390;  Farley  v.  Gate  City  Gaslight 
Co.,  31  S.  B.  193,  105  Ga.  331 ;  Austin  v.  Au- 
gusta T.  Ry.  Co.,  34  S.  E.  852, 108  Ga.  671,  47 
li.  R.  A.  755). 

OlMtraotioA  of  high^mj 

An  obstruction  in  a  pubUc  highway  con- 
stitutes a  "nuisance."    State  v.  Southern  Id 
diana  Gas  Co.,  81  N.  E.  1149,  U50,  169  Ind. 
124,  18  Ann.  Cas.  908  (citing  Zimmennan  v. 
State,  81  N.  E.  560,  4  Ind.  App.  583). 

**A  permanent  encroachment  upon  a  pab> 
lie  street  for  a  private  purpose  ia  a  'purpres- 
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ture.'  and  is  in  law  a  'nuisance.*  **  Lacey  ▼. 
City  of  Oskaloosa,  121  N.  W.  542,  546,  143 
Iowa,  704,  31  L.  R.  A.  (N.  S.)  853. 

The  general  rule  is  that  any  unauthoriz- 
ed  obstruction  or  excavation  in  a  public 
street,  impairing  its  safety,  constitutes  a 
public  "nuisance."  Mixer  v.  Herrick,  62  Atl. 
1019,  78  Vt  349. 

An  obstruction  placed  within  the  limits 
of  a  public  way  is  a  "nuisance"  at  common 
law,  as  well  as  under  Rey.  St.  1903,  c.  22,  { 
5.  Smith  y.  Preston,  71  Atl.  653,  656,  104 
Me.  156. 

A  temporary  obstruction  of  a  street  or 
highway  with  the  consent  of  the  proper  pub- 
lic authorities,  in  the  course  of  construction 
of  a  building,  sidewalk,  or  other  work,  is  not 
a  '^nuisance."  Malkan  y.  Garlin,  93  N.  T. 
Supp.  378. 

A  fence  obstructing  a  street,  which  is  a 
public  highway,  and  thereby  rendering  its 
use  less  conyenient,  would  be  an  indictable 
*'nuisance."  State  y.  Godwin,  59  S.  E.  132, 
133,  145  N.  C.  461,  122  Am.  St  Rep.  467. 

A  spike  two  inches  high  in  a  sidewalk  is 
a  ''nuisance."  Wile  y.  Los  Angeles  Ice  & 
Cold  Storage  Go.,  83  Pac.  271,  272,  2  Gal. 
App.  190. 

Ciy.  Code,  §  3479,  defines  a  *'nuisance" 
as  anything  which  obstructs  the  free  use  of 
property  or  free  passage  or  use  of  any 
street-  Section  3493  provides  that  a  private 
person  may  maintain  an  action  for  a  public 
nuisance,  if  it  is  specially  injurious  to  him. 
Held,  that  the  owner  of  a  lot  abutting  on  a 
street  has  such  an  easement  over  it  that  he 
may  maintain  an  action  to  abate  structures 
erected  in  the  street  opposite  his  lot.  Mc* 
Lean  v.  Llewellyn  Iron  Works,  83  Pac.  1082, 
1084,  2  CaL  App.  346. 

''At  common  law  any  act  or  obstruction 
which  unnecessarily  incommodes  or  impedes 
the  lawful  use  of  a  highway  by  the  public 
is  a  *nul8ance.*"  Where  the  owner  of  a 
building  negligently  maintained  a  leader 
from  the  roof  of  a  building  so  as  to  discharge 
water  on  the  sidewalk,  by  which  ice  accumu* 
lated  thereon  and  the  walk  became  danger- 
ous, he  was  liable  to  any  person  injured 
thereby.  Tremblay  v.  Harmony  Mills,  64  N. 
E.  501,  171  N.  Y.  598  (quoting  and  adopting 
definition  in  Ang.  Highw.  §  223). 

An  obstruction  is  merely  matter  out  of 
place  and  that  which  may  be  a  stepping  stone 
in  a  position  where  it  is  needed  and  may  be 
used  as  such  becomes  an  obstruction  when 
occupying  a  place  Intended  for  other  use, 
and  where  it  is  not  needed  and  cannot  be  so 
used.  Where  a  pavement  has  been  laid,  the 
asphalt  surface  of  which  lays  smoothly  down 
to  the  curb,  a  block  of  stone  placed  within 
tlie  curb  'is  an  .obstruction  and  becomes  a 
**nuiBanee."  McCormack  v.  Robin,  52  South. 
770,  781,  12d  La.  5Q4,  139  Am.  St.  Rep.  549.  J 


l%e  accumulation  of  water  and  Ice  In  a 
d^ression  in  a  sidewalk,  so  as  to  obstruct 
the  free  and  safe  use  of  the  sidewalk,  by  wa- 
ter being  collected  ou  a  roof  and  cast  on  the 
sidewalk  by  a  projecting  conductor,  consti- 
tutes a  "nuisance,"  which  it  is  the  duty  of  the 
city  to  prevent  or  abate,  negligent  failure  to 
perform  which  will  make  it  liable  to  one  in- 
jured thereby.  City  of  Muncle  v.  Hey,  74 
N.  B.  250,  251,  164  Ind.  570. 

Under  Ky.  St  fi  2885,  providing  that  it 
shall  be  the  duty  of  police  officers  in  cities  to 
remove  all  nuisances  in  the  public  streets, 
parks,  and  highways,  it  was  the  duty  of  a 
policeman,  on  obtaining  knowledge  of  a  dan- 
gerous cave-in  in  a  street,  to  guard  the  same 
in  order  to  prevent  injury  thereby,  and  hence 
the  policeman's  knowledge  thereof  was  no- 
tice to  the  city;  the  word  "nuisance,"  as 
there  used,  not  being  limited  to  a  physical 
obstruction  placed  in  a  street,  but  including 
anything  that  "worketh  hurt,  inconvenience, 
or  damage."  City  of  Louisville  v.  Lenehan, 
149  S.  W.  932,  934,  149  Ky.  537. 

An  owner,  collecting  surface  water  into 
a  definite  channel  and  pouring  the  same  ou 
a  public  highway  where  the  water  freezes, 
creates  a  "nuisance,"  and  he  is  liable  for  the 
damages  ensuing  as  a  probable  consequence. 
Field  y.  Gowdy,  85  N.  E.  884,  885,  199  Mass. 
568,  19  L.  R.  A.  (N.  S.)  236. 

Where  a  trench,  dug  in  a  city  street  for 
the  purpose  of  supplying  heat  to  the  city 
library  building,  had  been  partly  filled,  but 
the  remainder  was  left  open  awaiting  ma- 
terial for  making  pipe  connections,  such  ex- 
cavation, having  been  made  for  a  proper 
purpose,  was  not  a  "nuisance"  per  se,  and 
did  not  become  such  unless  it  was  allowed  to 
remain  open  for  an  unreasonable  length  of 
time.  Garnetz  v.  City  of  Carroll,  114  N.  W. 
57,  136  Iowa,  569. 

The  trees,  grass^  and  flowers  growing  on 
park  strips  maintained  by  a  municipality  be- 
tween the  curbing  and  the  sidewalk  and  proi^ 
er  barriers  plaged  around  them  to  protect 
them  are  not  obstructions  or  "nuisances," 
within  the  meaning  of  the  statute  requiring 
the  city  council  to  keep  the  streets  of  a  mu- 
nicipality op^i.  in  repair,  and  free  from  nui- 
sance. Village  of  Barnesville  y.  W^ard,  Oft 
N.  E,  937,  938,  85  Ohio  St.  1,  40  L.  R.  A.  (N. 
S.)  94,  Ann.  Cas.  1912D,  1234. 

Civ.  Code,  S  3479,  declares  anything 
which  unlawfully  obstructs  the  free  passage 
or  use  of  a  public  street  a  "nuisance."  Sec- 
tion 3480  defines  a  "public  nuisance"  as  one 
affecting  an  entire  community  or  any  consider- 
able number  of  persons.  Section  3493  pro- 
vides that  a  private  person  may  maintain  an 
action  for  a  "public  nuisance"  only  if  It  Is 
specially  injurious  to  himself.  In  an  action 
to  enjoin  the  construction  or  operation  of  a 
railroad  in  the  street  In  front  of  plaintlff*s 
premises^,  the    complaint   alleged   that    the 


NUISANCE 


660 


NUISANGB 


<^onstructlon  and  operation  of  the  railroad 
would  greatly  obstruct  the  use  of  plaintiff's 
premises  and  impair  the  easement  of  access 
thereto  and  egress  therefrom,  and  would 
greatly  hamper  plaintiff  in  carrying  on  his 
business  on  the  premises  and  lessen  the  value 
thereof.  Held,  that  the  allegations  were 
merely  statements  of  the  plaintiff's  opinion 
or  conclusions  as  to  the  effect  of  defendant's 
proposed  acts,  and  hence  the  complaint  was 
•demurrable  as  not  showing  a  nuisance  result- 
ing in  some  special  injury,  within  the  mean- 
ing of  Civ.  Code,  §§  3479,  3480,  3493.  Brown 
V.  Rea,  88  Pac  713,  714,  150  Cal.  171  (citing 
Aram  v.  Schallenberger,  41  Cal.  449;  Bigley 
V.  Nunan,  53  Cal.  403;  Hogan  v.  Central 
Pac.  R.  Co.,  11  Pac.  876,  71  Cal.  87). 

Obstmotion  of  water* 

A  obstruction  in  a  stream,  caused  by  fill- 
ing it,  and  resulting  In  damages  to  property 
through  water  being  set  back,  is  a  "nui- 
sance." Hedrick  v.  City  of  St.  Joseph,  122 
S.  W.  375,  376,  138  Mo.  App.  396. 

Laws  1905,  c.  57,  |  4,  gives  corporations 
organized  for  clearing  and  improving  streams 
for  logging  purposes,  power  to  build  wing 
dams  and  sheer  booms,  etc.,  for  the  purpose 
of  holding  logs,  providing  that  no  such  dam, 
etc,  shall  be  so  maintained  as  to  obstruct 
the  outlet  of  the  stream,  and  that  if  such 
dam,  etc.,  is  constructed  so  as  to  interfere 
with  the  use  of  the  stream  for  any  other 
purpose  or  injure  adjacent  land,  compensa- 
tion shall  be  first  determined,  and  the  appro- 
priation of  the  use  made  by  eminent  domain. 
Held,  that  the  statute  contemplated  the  ob- 
struction of  navigation  at  times  by  the  con- 
struction of  dams,  etc.,  for  driving  timber,  the 
only  limitation  being  that  the  outlet  of  the 
stream  be  not  obstructed,  so  that  the  fact  that 
a  boom  built  in  a  river  navigable  to  some  ex- 
tent for  three  or  four  miles  from  its  mouth 
at  high  tide  for  floating  logs  necessarily  ob- 
structed navigation  above  the  boom  would 
not  be  a  "nuisance,"  as  defined  by  Rem.  & 
Bal.  Code,  §  943  (1  Ballinger's  Ann.  Codes  & 
St.  11  3085,  3093  [Pierce's  Code,  §§  1870, 
18671),  so  that  the  boom  company  could  con- 
demn the  privilege  of  using  the  river  in  that 
manner.  State  ex  rel.  Pealer  v.  Superior 
Court  of  Chehalis  County,  109  Pac.  340,  341, 
S8  Wash.  565. 

Comp.  Laws  1909,  §  4751,  defines  a 
^'nuisance"  to  consist  in  unlawfully  doing  an 
act  or  omitting  to  perform  a  duty,  which  act 
or  omission,  among  other  things,  "unlawful- 
ly interferes  with,  obstructs  or  tends  to  ob- 
struct, or  renders  dangerous  for  passage,  any 
lake,  or  navigable  river,  bay,  stream,  canal, 
or  basin,  or  any  public  park,  square,  street, 
or  highway."  McKay  v.  City  of  Enid,  109 
Pac.  520,  522,  26  Okl.  275,  30  Ll  B.  A<  (N. 
S.)  1021. 

Pool  room 

The  maintenance  of  a  place  for  selling 
for  gain  pools  upon  horses  at  an  exhibition 


I  trial  of  their  speed  on  a  race  track  and  the 
selling  of  the  pools  is  punishable  as  a  '*Dui- 
sance"  at  common  law  and  under  B.  ft  C. 
Comp.  §  1930,  providing  for  the  punishment 
of  any  person  who  willfully  or  wrongfully 
commits  any  act  which  grossly  disturbs 
the  public  peace  or  health,  or  which  openly 
outrages  the  public  decency  and  is  injurious 
to  the  public  morals.  State  v.  Ayers,  S8 
Pac.  653,  49  Or.  61,  10  L.  R.  A.  (N.  S.)  992, 
124  Am.  St.  Rep.  1036. 

A  pool  room  on  one  of  the  principal 
thoroughfares  in  the  city,  in  which  persous 
daily  congregate  to  bet  upon  horse  races 
reported  to  the  proprietor  by  telegraph,  is  a 
gaming  house,  punishable  as  a  "nuisance," 
at  common  law  and  under  the  statute  provid- 
ing for  the  punishment  of  any  person  who 
willfully  and  wrongfully  commits  any  act 
which  grossly  disturbs  the  public  peace  or 
health,  or  which  openly  outrages  the  public 
decency,  and  is  injurious  to  the  public  mor- 
als. State  V.  Nease,  80  Pac  897,  898,  46  Or. 
433. 

Roller  skating;  rink 

"Any  business,  however  lawful,  whicb 
causes  annoyances  that  materially  Interfere 
with  the  ordinary  comfort,  i^ysical,  of  hu- 
man existence,  is  a  'nuisance'  that  should 
be  restrained."  The  operation  of  a  roller 
skating  rink,  so  conducted  as  to  render  the 
appropriate  enjoyment  of  adjacent  church 
property  impossible  will  be  enjoined.  First 
Methodist  Episcopal  Church  of  City  of  Cape 
May  V.  Cape  May  Grain  &  Coal  Co.,  67  AtL 
613,  614,  73  N.  J.  Eq.  257  (quoting  and  adopt- 
ing definition  in  Cleveland  v.  Citizens*  Gas- 
light Co.,  20  N.  J.  Eq.  201,  205). 

Saloons  and  otkor  plaoos  of  sale  of  lit* 


A  saloon  or  tippling  house  was  not  a 
"nuisance*'  at  common  law  if  properly  con- 
ducted, and  therefore  a  conviction  for  main- 
taining a  nuisanoe  cannot  be  sustained  by 
proof  of  the  maintenance  of  an  unlicensed 
tippling  house,  in  the  absence  of  proot  that 
it  was  so  conducted  as  to  annoy,  disturb,  or 
scandalize  the  people  in  a  community,  by 
showing  that  drunkards,  thieves,  prostitutes, 
or  other  disorderly  persons  were  permitted 
to  resort  there.  State  v.  Ingram  ft  Adams; 
94  S.  W.  790,  791,  118  Mo.  App.  323. 

Under  Rev.  St.  1903,  c.  22,  f  1,  a  place 
of  resort  is  a  '"nuisance"  if  used  by  a  dub 
either  to  sell  intoxicating  liquor  to  its  mem- 
bers, or  to  distribute  among  them  liquor  own- 
ed in  common,  or  to  procure  and  dispense  to 
its  members  liquor  bought  for  and  belonging 
to  them  individually.  State  v.  Kapicsky, 
73  Atl.  830,  832,  105  Me.  127,  23  L.  R.  A  (N. 
S.)  737. 


Sanitarii 

Under  the  statute  (Rem.  &  BaL  Code,  § 
8309)  defining  a  nuisance  as  an  act  or  omis- 
sion which  either  annoys,  injures,  or  endan- 
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gers  the  comfort;  health,  or  safety  of  others, 
the  maintenance  in  a  residential  district  of 
a  city  of  a  sanitarium  for  the  treatment  of 
tuberculosis  patients  is  a  "nuisance,"^  where 
the  fear  induced  by  the  proximity  of  the 
sanitarium  disturbs  the  **comfortable  enjoy- 
ment" of  adjacent  property,  whether  the 
fear  Is  founded  on  scientific  facts  or  not,  for 
"comfortable  enjoyment"  means  mental  quiet 
as  well  as  physical  comfort,  and  the  word 
"comfort"  implies  whatever  is  requisite  to 
give  security  from  want  and  furnish  reason- 
able physical,  mental,  and  spiritual  enjoy- 
ment. Everett  v.  Paschall,  111  Pac  879, 
880,  61  Wash.  47,  31  L.  R.  A.  (N.  S.)  827,  Ann. 
Cas.  1912B,  1128. 

Surface  water 

The  action  of  a  railroad  in  permitting 
surface  water  from  one  side  of  its  track  to 
escape  to  the  other  side  alongside  of  a  high- 
way does  not  create  an  actionable  '^nuisance." 
Townsend  v.  New  York  Cent.  &  H.  R.  R.  Oo., 
106  N.  Y.  Supp.  381,  887,  56  Misc.  Rep.  253. 

NXnSANCE  PER  8£ 

A  "nuisance  per  se"  is  a  nuisance  in  it- 
self, and  which  cannot  be  so  conducted  as  to 
be  lawfully  carried  on  or  permitted  to  exist. 
Cooper  V.  Whissen,  130  S.  W.  703,  704,  95 
Ark.  545. 

"A  'ntdsance  per  se'  is  an  act,  thing,  or 
omission  or  use  of  the  property  which  in  and 
of  itself  is  a  nuisance,  and  hence  not  permis- 
sible or  excusable  under  any  circumstances.'' 
Loth  V.  Columbia  Theater  Co.,  94  S.  W.  847, 
854,  197  Mo.  328. 

'*A  'nuisance  at  law'  or  a  'nuisance  per 
8e'  is  an  act,  occupation,  or  structure  which 
is  a  nuisance  at  all  times,  under  any  cir- 
cumstances, regardless  of  location  or  sur- 
roundings." Swalm  V.  Morris,  125  S.  W.  432, 
434,  93  Ark.  362,  20  Ann.  Cas.  930  (quoting 
and  adopting  the  definition  in  29  Cyc.  P. 
1153). 

A  "nuisance  per  se"  Is  an  act,  thing,  or 
omission,  or  use  of  the  property,  which  In 
and  of  itself  is  a  nuisance,  and  hence  is  not 
permissible  or  excusable  under  any  circum- 
stances. A  lawful  business  is  not  generally 
a  ''nuisance  per  se,"  but  may  become  so  by 
being  located  in  an  inappropriate  place,  or 
being  kept  in  an  improper  manner.  Rems- 
berg  V.  lola  Portland  Cement  Co.,  84  Pac. 
548,  549,  73  Kan.  66. 

A  "nuisance"  is  anything  which  incom- 
modes, annoys,  or  produces  inconvenience 
or  damage.  A  "nuisance  per  se"  is  one  which 
is  always  a  nuisance  in  certain  localities. 
A  "nuisance  in  fact"  is  one  which  becomes 
a  nuisance  by  reason  of  circumstances  and 
surroundings.  .  City  of  New  Orleans  v.  Len- 
fant,  52  South.  575,  577,  126  La.  455,  29  L. 
R.  A.  (N.  S.)  642. 

A  "nuisance  per  se,"  as  the  term  im- 
plies, is  a  nuisance  in  itself,  and  one  which 


cannot  therefore  be  so  conducted  or  main- 
tained as  to  be  lawfully  carried  on  or  permit- 
ted to  exist.  Sullivan  Realty  &  Improve- 
ment  Co.  v.  Crockett,  138  S.  W.  924,  926,  158 
Mo.  App.  673. 


*i 


'Nuisances'  are  of  three  kinds,  viz.: 
Per  se,  malum  in  se  (that  is,  naturally  evil); 
malum  prohibitum,  because  forbidden  by  law ; 
and  those  which  do  not  fall  within  the  two 
definitions  mentioned,  but  may  be  found  in 
fiact  to  be  nuisances.*'  Awnings  constructed  of 
wood,  with  roofs  covered  with  metal,  extend- 
ing over  and  about  15  feet  above  a  street,  and 
attached  to  substantial  brick  buildings,  the 
outer  edge  resting  on  posts  in  the  sidewalk 
or  curb,  did  not  constitute  a  public  "nuis- 
ance per  se."  Brown  v.  Town  of  Oarrollton, 
99  S.  W.  ?7,  39,  122  Mo.  App.  276. 

OemetexT 

A  public  cemetery  is  not  a  "nuisance  per 
se."  Sherman  v.  Crawford  (Tex.)  127  S.  W. 
1075,  1076. 

Bead  animals 

Dead  domestic  animals  are  not  "nui- 
sances per  se,"  and  cannot  be  made  such  by 
legislative  declaration.  C^ity  of  Richmond  v. 
Caruthers,  50  8.  E.  265,  103  Va.  774.  70  L. 
R.  A.  1005,  2  Ann.  Cas.  495. 

Eleotrioity 

The  transmission  of  electricity  at  a  high 
voltage  over  a  right  of  way,  being  authorized 
by  law,  is  not  a  "nuisance  per  se,"  as  it  is 
well  settled  that  a  lawful  business  or  erec- 
tion Is  never  a  "nuisance  per  se."  Mull  v. 
Indianapolis  &  C.  Traction  Co.,  81  N.  E.  657, 
659,  660,  169  Ind.  214. 

EzploslTes 

The  arbitrary  rule  that  the  keeping  of 
gunpowder,  nitroglycerine,  or  other  explosive 
substances  in  large  quantities  in  the  vicinity 
of  a  dwelling  house  or  place  of  business  is  a 
"nuisance  per  se"  has  been  modified,  and  the 
present  rule  is  that  the  question  whether 
they  are  a  nuisance  depends  on  the  locality, 
the  quantity,  and  the  surrounding  circum- 
stances, and  the  method  and  manner  of  keep- 
ing and  using.  The  owner  of  an  automobile 
garage,  licensed  to  store  one  barrel  of  gaso- 
line in  the  building,  which  is  a  frame  building 
and  adjacent  to  other  frame  buildings,  will 
be  enjoined  from  introducing  gasoline  into 
the  tanks  of  the  automobile  inside  of  the 
building,  and  from  storing  automobiles,  with 
gasoline  in  the  tanks,  Inside  the  building. 
O^lara  v.  Nelson  (N.  J.)  63  Atl.  836,  840 
(citing,  in  support  of  a  general  rule,  Heeg  v. 
Llcht,  80  N.  Y.  579,  36  Am.  Rep.  654 ;  Rudder 
V.  Koopman,  22  South.  601,  116  Ala.  332,  37 
L.  R.  A.  489 ;  Kinney  v.  Koopman,  22  South. 
593,  116  Ala.  310,  37  h.  R.  A.  497,  67  Am. 
St  Rep.  119 ;  Kleebauer  v.  Western  Fuse  & 
Explosives  Co.,  71  Pac.  617,  138  Cel.  497,  60 
L.  R.  A.  377,  94  Am.  St.  Rep.  62 ;  Collins  ▼. 
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Alabama  O.  S.  R.  Go,  16  South.  140,  104  Ala. 
390 ;  High,  Inj.  [3d  Ed.]  p.  593,  |  776,  et  seq.; 
1  Pom.  Eqult.  Remedies,  |  515  et  seq ;  Barnes 
V.  Zettlemoyer,  62  S.  W.  Ill,  25  Tex.  Civ. 
App.  468 ;  Flynn  v.  Butler,  75  N.  B.  730,  189 
Mass.  377). 

Gaming  house 

A  gambling  house,  under  the  statute  and 
as  recognized  by  the  courts,  is  a  '^nuisance," 
and  even  at  common  law  such  a  nuisance 
could  be  enjoined  at  the  instance  of  any  i)er- 
son  who  was  injured  thereby.  Ex  parte  Al- 
lison, 90  S.  W.  492,  494,  48  Tex.  Cr.  R.  634, 
3  L.  R.  A.  (N.  S.)  622,  13  Ann.  Gas.  684. 

**A  'nuisance  per  se*  Is  any  act  or  omis- 
sion, or  use  of  property  or  thing,  which  is  of 
itself  hurtful  to  the  health,  tranquility,  or 
morals,  or  outrages  the  decency,  of  the  com- 
munity." Keeping  a  common  gaming  house, 
which  is  held  to  include  pool  rooms  where 
betting  on  horse  races  is  indulged  (Bollinger 
V.  Gommonwealth,  35  S.  W.  553,  98  Ky.  574 ; 
Commonwealth  v.  Simmonds,  79  Ky.  618; 
Brown  v.  Stete,  13  S.  W.  236,  88  Tenn.  566 ; 
Swigart  v.  People,  40  N.  E.  432,  154  111,  284), 
to  which  there  is  common  resort  for  the  pur- 
pose of  betting,  and  at  which  money  or  other 
property  is  bet,  won,  or  lost,  is  per  se  a 
nuisance  at  common  law  (1  Hank.  P.  C.  p. 
733;  Kneffler  v.  Commonwealth,  22  S.  W. 
446,  94  Ky.  359).  Bhrllck  v.  Commonwealth, 
102  S.  W.  289,  290,  125  Ky.  742,  10  Lu  R.  A. 
(N.  S.)  995,  128  Am.  St  Rep.  269. 

Slanslftterl&oiiae 

Under  Wilson's  Rev.  &  Ann.  St  1903, 
c.  56  (entitled  "Nuisance")  §§  1,  3,  8,  10,  de- 
claring that  a  nuisance  consists  in  unlawfully 
doing  any  act  or  omitting  to  perform  a  duty, 
which  act  or  omission  annoys,  injures,  or 
endangers  the  comfort,  health,  or  safety  of 
others,  and  declaring  that  a  public  nuisance 
is  one  which  affects  at  the  same  time  an  en< 
tire  community  or  neighborhood,  or  any  con- 
siderable number  of  persons,  though  the  ex* 
tent  of  the  annoyance  or  damage  inflicted  on 
the  Individual  may  be  unequal,  etc.,  a 
slaughterhouse  is  not  a  "nuisance  per  se,"  un- 
less it  appears  from  the  evidence,  independ- 
ent of  the  manner  in  which  It  is  being  used 
and  conducted,  that  its  location,  proximity, 
and  relationship  to  the  public  make  it  so. 
Weaver  v.  Kuchler,  87  Pac.  600,  602,  17  Okl. 
189. 

Steam  traotion  engine 

The  use  of  a  steam  traction  engine  and 
trailers  in  the  streets  of  a  city  is  not  a  public 
"nuisance  per  se." — McCarter  v.  Ludlum  Steel 
&  Spring  Co.  (N.  J.)  63  Atl.  761,  767. 

Traliie 

The  noises  of  locomotives,  shifting  of 
cars,  smoke,  offensive  odors,  loading  and  un- 
loading of  freight,  and  the  like,  occasioned  by 
and  incident  to  the  use  and  conduct  of  a  rail- 
road freight  and  passenger  terminal,  and  re- 
sulting in  damages  to  the  premises  as  a  place 


of  religious  worship  does  not  constitute  an 
actionable  nuisance,  where  the  railroad  com- 
pany  conducts  its  oi>eration8  with  reasonable 
care.  Neither  does  the  running  of  trains  and 
shifting  of  cars  on  Sunday  at  the  time  of  reg- 
ular church  services  constitute  a  ^'nuisance 
per  se,"  since  under  the  express  provisions  of 
Revisal  1905,  i  2613,  a  railroad  company  may 
oi>erate  its  trains  on  Sunday.  But,  while  this 
is  true,  it  also  remains  true  that  a  railroad 
so  operated  as  to  needlessly  cause  injury 
would  be  such  a  nuisance.  Taylor  v.  Sea- 
board Air  Line  Ry.,  59  S.  B.  129,  132,  145  N. 
O.  400,  122  Am.  St  Rep.  455. 

YJndertaklns  estalillsl&iiieat 

An  undertaking  establishment  is  not  a 
"nuisance  per  se." '  The  maintenance  of  an 
undertakings  establishment  in  a  building  3  or 
4  feet  from  the  residence  of  one  of  the  plain- 
tiffs and  35  feet  from  the  residence  of  tbe 
other  in  a  residence  district  of  a  city,  thongb 
the  mortician  operating  the  same  intoHled 
to  occupy  the  upper  stories  of  the  building  as 
a  residence,  constituted  a  nuisance  where  it 
was  shown  that  noxious  odors,  gases,  etc:, 
were  likely  to  permeate  the  houses  of  the 
plaintiffs  therefrom,  and  that  there  was 
danger  of  infection  and  contagion  from  the 
proximity  of  the  morgue,  with  the  possibility 
of  flies  passing  from  one  place  to  the  other, 
etc.  Densmore  v.  Evergreen  Camp  No.  14T, 
Woodmen  of  the  World,  112  Pac.  255,  61 
Wash.  230,  31  L.  R.  A.  (N.  S.)  608,  Ann.  Oa& 
1912B,  1206. 

NUI8AHOE  VALUE 

A  "nuisance  value"  is  the  value  d  a 
franchise  "because  it  may  be  used  to  hinder 
or  defraud  another  enterprise,  although  it- 
self conferring  or  securing  nothing  of  value:** 
Consolidated  Gas  Co.  v.  New  York,  157  Fed. 
849,  874. 

NUL  TIEL  RECORD 

"The  plea  of  *nul  tiel  record*  raises  but 
one  question,  and  that  is  whether  there  is 
such  a  record  as  that  set  out  in  the  writ." 
Bank  of  Eau  Qaire  v.  Reed,  83  N.  B.  820, 
821,  232  111.  238, 122  Am.  St  Rep.  66. 

NULL  AND  VOID 

The  terms  "null**  and  •'void**  are  used 
interchangeably.  "Void**  is  defined  as  hav- 
ing no  legal  force,  entirely  null,  incapable  of 
confirmation  or  ratification;  and  ''null**  is 
defined  as  of  no  legal  or  binding  force  or 
validity,  of  no  efficacy,  invalid,  void,  nuga- 
tory, useless,  or  of  no  account  or  significance. 
Forrester  &  MacGlnniss  v.  Boston  &  M.  Cim- 
sol.  Copper  &  Silver  Min.  Co.,  74  Pac.  ICteS, 
1091,  29  Mont  397  (citing  Standard  Diet). 

Though  a  conveyance  was,  as  between 
the  parties,  within  the  statute  providing  that 
all  fraudulent  conveyances  shall  be  '*nall  and 
void,"  the  fraudul^it  grantee  having  ooarej- 
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ed  tHe  property  to  a  third  person,  who  was 
not  made  a  party  to  a  suit  by  creditors  of 
the  Tender  to  subject  the  land  to  their  claims, 
he  was  not  bound  by  a  decree  in  favor  of 
complainant.  The  words  *'null  and  yoid,"  as 
used  in  this  statnte,  are  to  be  given  the  sense 
of  "voidable,"  since  the  conveyances  are  good 
as  between  the  parties  and  also  as  against 
the  grantor.  As  stated  by  Bacon  in  his 
Abridgment,  tit  ••Void  and  Voidable*':  "A 
thing  is  void  which  was  done  against  law  at 
the  very  time  of  the  doing  it,  and  no  person 
Is  bound  by  such  act;  but  a  thing  Is  only 
voidable  which  is  done  by  a  person  who  ought 
not  to  have  done  it,  but  who  nevertheless 
cannot  avoid  it  himself  after  it  is  done. 
♦  ♦  •  Of  a  void  act  or  deed  every  stran- 
ger may  take  advantage,  but  not  of  a  voidable 
one."  Tudor  v.  Tudor,  67  Atl.  539,  80  Vt.  220, 
130  Am.  St.  Rep.  977  (citing  Carpenter  v. 
McClure,  39  Vt  9,  91  Am.  Dec.  370 ;  Merrill 
V.  Englesby,  28  Vt  150). 

In  a  statute  providing  that  all  capital 
stock  or  securities  of  a  company  purchased 
of  the  company  by  a  director  thereof  for  less 
than  the  par  value  thereof  shall  be  '*null 
and  void,"  the  term  •'null  and  void"  should 
be  construed  as  meaning  ''voidable."  Toledo 
St  L.  &  K.  C.  B.  Co.,  V.  ContinentHl  Trust 
Co.,  95  Fed.  497, 626,  36  C.  C.  A.  155. 

The  words  "void,"  "void  and  of  no  ef- 
fect," and  "null  and  void,"  are  used  in  stat- 
utes and  legal  documents  In  the  sense  of  void- 
able merely — that  is,  capable  of  being  avoid- 
ed— and  not  as  meaning  that  the  act  or  trans- 
action is  absolutely  a  nullity,  as  if  it  never 
had  existed,  incapable  of  giving  rise  to  any 
rights  or  obligations  under  any  circum- 
stances. Code  1896,  |  1286,  provides  that  no 
certificate  of  incorporation  shell  issue  when 
the  corporate  name  assumed  is  that  of  a 
person  or  firm,  unless  there  be  joined  thereto 
."^ome  name  designating  the  business  he  car- 
ries on,  followed  by  the  word  "company"  or 
"corjwration,"  and  if  any  corporation  shall 
£all  to  comply  with  this  qualification  Its 
organization  is  void.  Section  1282  provides 
that,  when  any  oorporaticm  fails  to  comply 
with  the  requirements  of  the  statute  in  its 
organization,  the  failure  may  be  remedied  by 
filing  with  the  probate  Judge  who  issued  the 
certificate  of  Incorporation  a  statement  set- 
ting forth  the  omission  and  supplying  the 
same.  Failure  of  a  corporation  to  comply 
with  the  qualifications  of  section  1286,  by  in- 
.serting  the  word  designating  the  business 
to  be  carried  on,  did  not  render  its  Incorpora- 
tion "void,"  but  "voidable"  only;  such  be- 
ing the  evident  Import  of  the  two  sections 
of  Code  1896,  which  are  pari  materia.  State 
ex  rel.  Thompson  v.  Colias,  43  South.  190, 
191,  192,  150  Aia.  515  (citing  Ewell  v.  Dagga, 
2  Sup.  CL  408,  108  U.  S.  148,  27  L..  Ed.  682 ; 
Inskeep  v.  Lecony,  1  N.  J.  Law,  112;  New 
York  &  Long  Island  Bridge  Co.,  42  N.  E.  1088, 
148  N.  Y.  540;  Columbia  &  P.  S.  B.  Co.  v. 


Braillard,  40  Pae.  382,  12  Wash.  22;  Van 
Bhaack  v.  Bobbins,  36  Iowa,  201 ;  Bheiner  v. 
Union  Depot,  etc.,  Ca,  17  N.  W.  623,  31  Minn. 
289 ;  Brown  v.  Brown,  50  N.  H.  538,  552). 

NULLA  BONA 

A  return  on  an  execution  "nulla  bona"  is 
a  return  that  the  execution  is  uncollectible. 
Card  V.  Groesbeck,  124  N.  Y.  Supp.  372,  373, 
140  App.  Div.  30. 

A  return  on  an  execution  issued  on  a 
Justice*s  judgment,  reciting:  "Executed  the 
within  writ  in  the  county  of  Stoddard,  state 
of  Missouri,  on  the  2d  day  of  May,  1893.  No 
property  found  to  levy  this  execution" — con- 
stituted a  sufiScient  return  of  "nulla  bona." 
Schartf  V.  McGaugh,  103  S.  W.  550,  552,  205 
Mo.  344. 

NULLUM  TEMPUS  OCCURRIT  REGI 

''The  maxim  'nullum  tempus  occurrlt 
regi'  only  applies  in  favor  of  the  sovereign 
power,  and  has  no  application  to  municipal 
corporations  deriving  their  powers  from  the 
sovereign,  although  their  powers,  in  a  limited 
sense,  are  governmental.  Thus  the  statute 
runs  for  or  against  towns  and  cities,  and  al- 
so for  or  against  counties."  In  an  action 
between  a  county  and  an  individual,  the  stat- 
ute of  limitations  is  applicable  to  the  same 
extent  as  though  both  parties  were  natural 
persons.  State  ex  rel.  Board  of  Com'rs  of 
Fountain  County  v.  Stiiart,  91  N.  E.  613,  615, 
46  Ind.  App.  611  (quoting  Wood,  Lim.  J  53). 

NUMBER 

See    Beasonable    Number;     Street    and 
House  Number ;  Street  Number. 

Where  the  evidence  showed  that  the 
state's  witness  on  "one"  occasion  stated  that 
he  bought  the  liquor  from  another,  and  not 
from  defendant,  the  court  properly  refused  to 
instruct  the  jury  to  acquit,  if  they  believed 
from  the  evidence  that  such  witness  made  a 
''number"  of  statements  that  he  did  not  pur- 
chase the  liquor  from  defendant,  but  from 
another.  Faulk  v.  State,  59  South.  225,  226, 
4  Ala.  App.  177. 

KITMBER  OF  VOTES 

See  Greatest  Number  of  Votes. 

NUNC  PRO  TUNC 

An  entry  "nunc  pro  tunc"  is  something 
different  from  an  entry  correcting  an  over- 
sight or  mistake.  Such  entry  assumes  that 
an  act  was  done  at  a  particular  time,  which 
never  got  of  record  in  the  proper  books ;  and 
the  entry  is  finally  made  now  for  then.  Ho- 
facre  v.  aty  of  Montlcello,  103  N.  W.  488, 
489,  128  Iowa,  239. 

"The  court  may  order  'nunc  pro  tunc* 
entries,  as  they  are  called,  made  to  supply 
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some  omission  In  the  entry  of  what  was  done 
at  the  preceding  term;  yet  this  Is  a  power 
the  extent  of  which  is  limited  and  not  easily 
defined.  In  general,  mere  clerical  errors  may 
be  amended  In  this  way."  Evans  >p.  Freeman, 
140  Fed.  419,  424. 

The  office  of  a  "nunc  pro  tunc"  entry  Is, 
not  to  make  an  order  now  for  then,  but  to 
enter  now  for  then  an  order  previously  made; 
and  the  fact  that  a  Judge  In  chambers  ex- 
pressed a  willingness  to  make  a  desired  or- 
der extending  the  time  for  filing  a  motion  for 
new  trial,  where  no  such  order  was  actually 
made  or  directed  In  court,  does  not  warrant 
the  entry  of  such  an  order  nunc  pro  tunc  at 
a  succeeding  term.  Klein  v.  Southern  Pac. 
Co.,  140  Fed.  213,  216. 

A  "nunc  pro  tunc"  entry  can  only  be  em- 
ployed to  correct  a  clerical  mistake  or  mis- 
prision of  the  clerk.  It  can  never  correct  a 
mistake  or  oversight  of  the  Judge,  nor  be 
used  to  correct  Judicial  errors,  nor  to  render 
a  Judgment  different  from  that  actually  ren- 
dered, even  though  the  Judgment  actually 
rendered,  was  not  the  Judgment  the  Judge 
Intended  to  render.  Bumslde  y.  Wand,  71  S. 
W.  337,  339.  170  Mo.  531,  62  L.  R.  A.  427. 

A  "nunc  pro  tunc"  entry  can  only  be 
made  upon  evidence  furnished  by  the  papers 
and  files  In  the  cause,  or  something  of  rec- 
ord, or  in  the  minute  book  or  Judge's  docket 
as  a  basis  to  amend  by.  The  stenographer's 
notes  of  proceedings  in  an  action  do  not  con- 
stitute a  paper  or  file  in  the  cause,  which  can 
be  made  the  basis  of  an  amendment  of  a 
Judgment  "nunc  pro  tunc."  A  memorandum 
for  a  Judgment  drawn  by  an  attorney  to  be 
copied  by  the  clerk  does  not  constitute  a  rec- 
ord, paper,  or  file  in  the  action,  which  can 
be  made  the  basis  of  an  amendment  of  a 
Judgment  "nunc  pro  tunc."  Becher  v.  Denser, 
69  S.  W.  363,  364,  169  Mo.  159  (citing  Mis- 
souri, K.  &  E.  Ry.  Co.  V.  Holschlag,  45  S.  W. 
1101,  144  Mo.  266,  66  Am.  St.  Rep.  417 ;  Young 
V.  Young,  65  S.  W.  1016,  165  Mo.  624,  88  Am. 
St.  Rep.  440). 

The  purpose  of  an  order  "nunc  pro  tunc" 
is  to  make  a  present  record  of  an  order 
which  the  court  made  at  a  previous  term,  but 
wlilch  was  not  then  recorded;  It  being  im- 
proper to  make  the  record  show  an  order  not 
previously  actually  made,  and  hence  accused, 
who  was  sentenced  on  a  plea  of  guilty,  is  not 
entitled  to  an  order  nunc  pro  tunc  setting 
aside  the  sentence.  People  v.  Wllmot,  98  N. 
E.  973,  975,  254  111.  554. 

NURSE 

As  servant,  see  Servant. 

The  mere  giving  of  massage  treatments 
professionally  falls  within  the  profession  of 
a  trained  "nurse,"  and  one  who  gives  such 
treatments  is  not  required  to  be  licensed. 
People,  to  Vw  of  State  Board  of  Health,  v. 
Ilettiger;  150  111.  App.  448,  451. 


Merely  giving  massage  treatment  or 
bathing  a  patient  falls  properly  within  the 
profession  of  a  trained  **nurse,"  while  ad* 
ministering  osteopathic  treatment  does  not. 
Witty  V.  State,  90  N.  B.  627,  630,  173  Ind. 
404,  25  Ia  R.  A.  (N.  S.)  1297  (citing  People 
V.  Gordon,  62  N.  B.  858,  194  111.  560,  88  Am. 
St  Rep.  165). 

An  agreement  to  "nurse"  an  adult  im- 
plies that  the  object  of  the  care  is  sick,  and 
means  much  more  than  mere  watchfulness, 
and  contemplates  such  care  and  attention 
of  the  person  as  will  conduce  to  the  com- 
fort and  hasten  the  recovery  of  the  patient; 
but  the  practice  of  medicine,  within  the  stat- 
ute regulating  its  practice,  Implies  not  only 
the  knowledge  of  the  professional  nurse,  bnt 
implies  much  more,  and  includes  the  applica- 
tion of  medical  knowledge  of  disease,  and  the 
loss  of  health,  and  hence  an  agreement  to 
nurse  a  person  during  his  lifetime  in  con- 
sideration of  the  devise  of  the  patients  prop- 
erty is  not  an  agreement  to  practice  me<ficine 
without  a  license  prohibited  by  the  statute, 
so  as  to  prevent  specific  performance  of  tbe 
contract.  Oswald  v.  Nehls,  84  N.  E.  619, 
622,  233  111.  438. 

NURSING 

The  word  "caring,"  in  an  Instruction  in 
an  action  by  a  parent  for  injuries  to  his 
minor  child  authorizing  a  recovery  for  tbe 
services  of  his  wife  in  nursing,  and  medlc-al 
attendance  made  necessary  by  the  injury,  Is 
synonymous  with  **nursing,"  and  means  the 
usual  attendance  on  sick  persons,  and  the 
use  thereof  does  not  render  the  instruction 
misleading.  Johnson  v.  St  Paul  &  W.  C(4l 
Co.,  Ill  N.  W.  722,  723,  131  Wis.  627. 

NUTS 

Marrons  (chestnuts)  preserved  In  syrup 
are  not  dutiable  as  "nuts''  under  paragraph 
272,  Tariff  Act  July  24,  1897,  c  U,  1 1,  Sched- 
ule G,  30  Stat  172.  Schall  &  Co.  v.  United 
States,  154  Fed.  1005,  83  C.  C.  A.  329. 

Apricot  stones  come  within  the  commoD 
definition  of  "nuts,"  and  apricot  kernels  are 
dutiable  as  "nuts  ^  *  *  not  spedaUy 
provided  for,"  under  paragraph  272,  Tariff 
Act  July  24,  1897,  c  11,  |  1,  Schedule  G,  » 
Stat.  172.  United  States  v.  Spencer  ft  C<^ 
151  Fed.  1022,  81  O.  C.  A.  683. 

NUT  OIL  OR  OIL  OF  NUTS 

"Nut  oil"  derived  from  the  fmlt  of 
aleurites  vemica  of  China,  which  la  slmiUr 
to  the  so-called  Jatropha  nuts,  is  properly 
subject  to  classification  of  •*niit  oil  or  oil 
of  nuts,"  not  otherwise  specially  provided 
for  under  the  provisions  of  the  fiVee  list  in 
Tariff  Act  July  24,  1897,  a  11,  fi  2,  par.  628, 
30  Stat.  199.  Edward  Hills,  Sons  ft  Co.  ▼. 
United  iStates,  127  Fed.  97a 


NCTOALLS 


966 


NUTRINB 


NUT6ALLS 

"Extract  of  nutgalls/*  an  article  which 
is  made  by  grinding  nutgalls,  digesting  the 
powder  in  water,  and  filtering  to  remoYe  im- 
purities, a  chemical  being  added  as  a  pre- 
servative without  working  any  chemical 
change,  is  not  dutiable  as  tannin  or  tanlc 
acid,  under  paragraph  1,  Schedule  A,  %  1, 
c.  11,  Tariff  Act  July  24,  1897,  30  Stat  151, 
nor  as  a  chemical  compound  under  para- 
graph 3,  Schedule  A,  S  1>  c.  11,  30  Stat  151, 
but  either  directly  or  by  similitude  as  "drugs, 
such      as    •    ♦    •    nutgaUs,    ♦    ♦    •    ad- 


vanced in  value  or  condition,"  under  para- 
graph 20,  Schedule  A,  |  1,  c.  11,  80  Stat  152. 
W.  N.  Proctor  &  Co.  v.  United  States,  139 
Fed.  586,  688. 

NUTRINE 

"Nutrine,"  which  is  made  out  of  crushed 
grain,  com,  and  wheat  sifted,  mixed  with 
cotton  seed  meal  and  molasses,  is  not  flour, 
within  article  230  of  the  Constitution  of  1898, 
in  reference  to  exemption  from  taxation.  At- 
las Feed  Products  Co.  v.  City  of  New  Or- 
leans, 37  South.  531,  533,  113  La.  611. 
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Where  a  writ  was  indorsed  ''Dr.  Peter 
Brudgeman,  O.  F.  B.  A.,"  it  was  held  clear 
from  the  remainder  of  the  writ  that  **Odd 
Fellows'  Building  Association*'  was  meant. 
Odd  Fellows'  Bldg.  Ass'n  v.  Hogan,  28  Ark. 
261,  264. 

0.  K. 

"O.  K."  may  have  no  title  to  be  classed 
as  elegant  English,  but  in  the  business  life 
of  this  country  it  has  for  many  years  been 
in  common  use,  and  has  acquired  a  meaning 
which  is  not  all  obscure  or  uncertain.  Web- 
ster's International  Dictionary  defines  it  as 
"all  correct."  The  Century  Dictionary  gives 
its  meaning  as  **all  rlfijht;  correct;  now  com- 
monly used  as  an  indorsement,  as  on  a  bill." 
It  is  neither  more  nor  less  than  a  brief,  but 
expressive,  certificate  of  the  correctness  of 
the  bill  or  claim  on  which  it  is  indorsed. 
Hence  mere  ''O.  K."  indorsements  on  bills  by 
architects  are  a  sufficient  compliance  with  a 
contract  for  the  erection  of  a  building  requir- 
ing an  estimate  to  be  given  by  the  architect 
for  85  per  cent,  of  work  and  materials,  and 
providing  that  payments  shall  be  made  on 
written  certificates  of  the  architects,  without 
designating  any  particular  form  of  certifi- 
cate. Getchell  &  Martin  Lumber  ft  Mfg. 
Co.  V.  Petterson  &  Sampson,  100  N.  W.  550, 
554,  124  Iowa,  509. 

Under  Rev.  St  1908,  §  3437,  requiring 
each  water  commissioner  to  keep  an  account 
of  the  time  of  each  assistant  employed  by 
him,  and  to  certify  it  to  the  board  of  county 
commissioners,  accounts  of  deputies  contain- 
ing "O.  K.  George  Hider,  Water  Commission- 
er, District  No.  40,"  are  sufficiently  certified 
by  the  commissioner;  the  abbreviation  "O. 
K."  meaning  "all  right,"  "correct"  Board 
of  Com'rs  of  Gunnison  County  v.  Hider,  107 
Pac.  1068,  1069,  47  Colo.  443. 

A»  indicatli&K  oonseat 

The  court,  on  plaintiff's  motion  for  the 
direction  of  a  verdict,  discharged  the  jury, 
and  directed  plaintiff's  counsel  to  prepare 
the  findings  and  judgment  Thereupon  de- 
fendant's attorney,  in  open  court,  stated, 
"And  we  can  have  an  exception  to  each  and 
every  finding."  Findings  and  conclusions, 
with  form  of  judgment,  were  prepared  and 
served  on  defendant's  counsel.  In  the 
transcript,  below  the  findings,  conclusions, 
and  judgment  entry,  was  the  abbreviation 
"O.  K.,"  followed  with  the  signature  of  de- 
fendant's counsel.  Held,  that  the  abbrevia- 
tion "O.  K."  did  not  show  that  defendant's 
counsel  assented  to  the  findings,  conclusions, 
and  judgment.  Humphries  t.  Sorenson,  74 
Pac.  690,  692,  33  Wash.  563. 


0  N 

A  bill  of  lading  declared  that,  if  the 
word  "Order,"  was  written  thereon  immedi- 
ately' before  or  after  the  name  of  the  partj 
to  whose  order  the  property  was  consigned, 
the  surrender  of  the  bill  of  lading,  properly 
Indorsed,  should  be  required  before  delivery 
of  the  property.  An  organ  blower  was  sliip- 
ped  by  plaintiff  under  a  bill  of  lading,  recit- 
ing: '*Conslgned  to  Organ  Power  Company. 
P.  R,  M.  Co.  Notify  Patton-Kubush  Music 
Company.  Via  Merchants  Dispatch."  The 
freight  bill  contained  the  following:  "Con- 
signee Organ  Power  Company,  O  N  Pat- 
ton-Rubush  M.  House."  Held  that  as  tbe 
court  would  take  judicial  notice  that  tbe  let- 
ters "O  N"  signified  "order  notify,"  the  car- 
rier was  chargeable  as  for  a  misdelivery  in 
delivering  the  blower  to  the  person  to  be 
notified  without  surrender  of  the  bill  of  lad- 
ing and  payment  of  the  draft  thereto  attach- 
ed. Alabama  Great  Southern  R.  Co.  v.  Or- 
gan Power  Co.,  46  South.  254,  92  Miss.  78L 

0.  R. 

"O.  R.,"  as  used  In  a  contract  of  ship- 
ment, indicates  that  the  shipment  is  made 
on  the  owner's  rislc.  Nairn  v.  Missouri,  E. 
&  T.  R.  Co.,  106  S.  W.  102,  126  Mo.  App.  707. 

OAK 

See  White  Oak. 

OAR 

In  mechanics  an  oar  Is  but  a  lever.  Tbe 
oarlock  is  the  fulcrum;  so  that  given  a  loo^ 
oar,  the  distance  from  the  fulcrum  to  the 
power  or  weight  is  liable  to  shift  or  vary 
between  the  oars,  and  result  in  an  uneven  or 
unsteady  stroke,  and  prevent,  in  such  contin- 
gency, true  and  safe  rowing.  Where  an  em- 
ployer furnished  a  safe  boat  with  which  to 
row  its  employes  to  their  place  of  work,  the 
fact  that  the  boat  was  provided  with  tight 
oars  did  not  render  the  employer  liable  for 
the  death  of  a  servant  who  was  drowned  by 
the  overturning  of  the  boat  Ghrismer  v. 
Bell  Telephone  Co.,  92  S.  W.  378,  384.  191 
Mo.  189,  6  L.  R.  A.  (N.  S.)  492. 

OATH 

See  Corporal  Oath;  Qeneral  Oath;  Sup- 
pletory  Oath. 

See,  also.  Swear — Sworn. 

An  "oath"  is  an  outward  pledge,  given 
by  the  i>erson  taking  it,  that  his  attestation 
or  promise  is  made  under  an  Immediate  sense 
of  his  responsibility  to  God.  Pumphrey  ▼. 
State,  122  N.  W.  19,  20,  84  Neb.  696^  23  L 
R.  A.  (N.  S.)  1023,  18  Ann.  Caa.  979. 
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An  ''oath*'  is  a  solemn  adjuration  to  God 
to  punish  the  affiant  if  he  swears  falsely, 
and  its  sanction  is  a  belief  that  the  Supreme 
Being  will  punish  falsehood.  Birmingham 
Ry.,  Light  &  Power  Ck).  y.  Jung,  49  South. 
434,  440, 161  Ala.  461,  18  Ann.  Cas.  557. 

The  word  "oath"  does  not  necessarily 
imply  perjury,  for  an  oath  may  be  taken  out- 
side of  Judicial  proceedings,  or  by  other 
lawful  authority,  and,  although  false,  would 
not  be  perjury,  but  only  false  swearing. 
United  States  t.  Howard,  132  Fed.  325,  338. 

Oomp.  Laws  1909,  9  2177,  defines  "oath" 
as  including  every  mode  of  attesting  the 
truth  of  that  which  is  stated  which  is  author- 
ized by  law.  Town  of  Ghecotah  v.  Town  of 
Eufaula,  119  Pac.  1014,  1017,  31  OkL  85. 

The  requirement  of  Civ.  €k>de  1910,  | 
5049,  that  exceptions  to  the  award  of  arbi- 
trators be  made  "on  oath,"  is  not  met  by  af* 
fidavit  of  the  party  filing  such  exception  that 
they  are  true  to  the  best  of  his  knowledge 
and  beUef .  Winn  v.  MlUer,  71  S.  B.  658,  659» 
136  Ga.  88& 

OATH  OF  OFFICE 

See  Neglect  to  Take  Oath. 

0ATH-BOUlfI>  FRATERNITT 

"Oath-bound"  and  "secret,"  as  used  in 
St  1909,  p.  332,  prohibiting  "secret,  oath- 
bound"  fraternities  in  the  public  schools,  are 
synonymous.  Bradford  t.  Board  of  Educa- 
tion of  City  and  County  of  San  Francisco, 
121  Pac.  929,  932, 18  Cal.  App.  19. 

OATS 

See  Country  Run  Oats;  Texas  Red  Rust- 
Proof  Oats. 
As  provisionB,  see  Provisions. 

The  word  "oats"  is  defined  as  "provi- 
sions laid  in  large  for  man  and  beast"  Kan- 
sas City,  Ft  S.  &  M.  R.  Co.  v.  Graham,  74 
Pac.  232,  233,  67  Kan.  791  (citing  Dr.  John- 
son's Diet,  and  Cent  Diet). 

OAT  TISED 

Since  the  term  "oat  feed"  in  its  ordi- 
nary acceptation  does  not  mean  the  whole  oat 
grain,  either  crushed  or  ground,  but  instead 
means  that  part  of  the  grain  which  remains 
after  the  miller  subtracts  the  portions  useful 
for  human  food,  consisting  of  nubbins,  mid- 
dlings, hulls,  and  oat  dust,  a  compound 
substance  sold  in  packages  under  the  name 
"Corno  Horse  and  Mule  Feed,"  and  describ- 
ed on  the  package  as  a  "mixture  of  ground 
alfalfa,  oats,  com,  alfalfa,  oat  and  hominy 
feeds,"  with  the  name  of  the  manufacturer 
and  place  of  manufacture,  followed  by  an 
analysis  of  its  contents,  was  not  misbrand- 
ed  in  violation  of  the  food  and  drugs  act  (Act 
Gong.  June  30,  1906,  c.  3915,  34  Stat.  768), 
because  it  contained  an  excess  of  oat  hulls 
in  compound  and  not  the  whole  ground  oata 


United  States  ▼.  One  Car  Load  of   O)mo 
Horse  and  Mule  Feed,  188  Fed.  453,  457. 

OAT  HULLS 

A  by-product  in  the  manufacture  of  oat- 
meal, which  consists  merely  of  the  broken 
hulls  of  the  oats,  and  is  known  as  "oatmeal 
feed,"  is  dutiable  as  "oat  hulls,"  under  the 
Tariff  Act  of  July  24,  1897.  United  States 
V.  McGettrick,  139  Fed.  304. 

OBITER  DICTUM 

See  Dictum. 

OBJECT 

See  Natural  Object  of  His  Bounty. 

"Object"  is  the  end  to  be  attained  by  a 
given  action  or  effort.  Sawter  v.  Shoenthal, 
80  Atl.  101,  81  N.  J.  Law,  197. 

Of  action 

"The  'object'  of  an  action  is  the  relief 
demanded;  tiie  recovery  of  damages  or  the 
land  or  personalty  sued  for;  the  restraint  or 
other  relief  demanded."  Lassiter  v.  Norfolk 
&  C.  R.  Co.,  48  S.  E.  642,  643,  136  N.  0.  89, 
1  Ann.  Cas.  456. 

Of  eoaapiniejr 
Under  Rev.  St.  f  5440,  making  criminal 
a  conspiracy  to  commit  an  offense  against 
the  United  States  or  to  defraud  it,  where 
one  or  more  of  the  conspirators  do  some  act 
to  effect  the  "object"  of  the  conspiracy,  it  is 
not  enough  that  the  conspiracy  be  directed  to 
the  attainment  of  some  unlawful  object,  but 
it  must  be  directed  to  the  attainment  of  such 
an  object  as  brings  the  conspiracy  within 
the  class  made  criminal,  and,  when  that  ob- 
ject is  attained,  "the  object  of  the  conspira- 
cy" is  effected,  and  there  can  be  no  further 
overt  act  Lonabaugh  v.  United  States,  179 
Fed.  476,  481.  103  C.  C.  A.  56. 

Of  statute  or  ordinanoe 

The  "object"  of  a  law  is  the  aim  or 
purpose  of  the  enactment  State  v.  De  Hart, 
33  South.  605,  606,  109  La.  570. 

"The  object  of  an  act,"  as  used  in  Const 
art.  4,  f  7,  par.  4,  requiring  that  every  law 
shall  embrace  but  one  "object,"  and  that 
shall  be  expressed  in  its  title,  means  the 
end  or  aim  of  the  subject  There  must  not 
be  mixed  in  one  and  the  same  act  such  things 
as  have  no  proper  relation  to  each  other.  To 
except  from  an  act  one  of  the  class  which 
the  act  would  otherwise  interdict  is  not  to 
intermingle  subjects  having  no  relation  to 
each  other,  but  to  legislate  on  a  subject  cov- 
ered by  the  statute  and  germane  to  its  pro- 
visions, and  to  give  expression  in  the  one  act 
to  the  legislative  purpose  covering  all  the 
subjects  embraced  within  the  object  of  the 
statute.  The  act  entitled  "An  act  for  the 
protection  of  pigeons  and  other  fo.wl  and 
constituting  the  violation  of  its  provisions  a 
misdemeanor,"  approved  April  12,  1904  (P. 
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L.  p.  515)  is  not  in  conflict  with  such  con- 
stitutional provisions.  State  v.  Davis,  61 
Atl.  2,  3,  72  N.  J.  Law,  345. 

Under  the  requirement  of  the  Constitu- 
tion that  the  "object"  of  an  act  must  be  ex- 
pressed in  its  title,  the  true  rule  is  that  the 
object  expressed  must  give  notice  of  the  ef- 
fect of  the  legislation  to  one  conversant  with 
the  existing  state  of  the  law.  The  validity 
of  the  title  is  not  to  be  determined  by  nice 
distinctions  of  etymology  or  definition  of 
words,  but  by  the  facts  of  the  case  and  the 
history  of  the  legislation.  Sawter  v.  Shoen- 
thal,  83  Atl.  1004,  83  N.  J.  Law,  499 ;  Har- 
ris V.  American  Casualty  Co.  of  Reading, 
Pa.,  85  Atl.  194,  83  N.  J.  641,  44  L.  R.  A. 
(N.   S.)  70. 

OBJECTION 

As  proceeding,  see  Proceeding. 

Exception  synonymous,  see  Exception. 

Subject  to  objection,  see  Subject  To. 

Cases  on  appeal  are  tried  from  a  bill  of 
"exceptions,"  not  a  bill  of  "objections."  It 
is  true  that  the  word  "object"  in  certain 
connections  may  have  the  same  meaning  as 
"except."  In  the  course  of  a  trial  an  objec- 
tion is  made  to  the  end  that  a  ruling  of  the 
court  may  be  had.  This  ruling  is  not  upon 
what  the  court  itself  has  done,  but  upon 
what  the  parties  are  doing  or  offering  to  do. 
The  objection  goes  to  the  act  of  persons  oth- 
er than  the  court  and  is  made  to  get  action 
from  the  court  When  the  court  acts,  the 
error  is  preserved  by  an  exception  to  the 
ruling.  Thus  the  origin  of  the  term  "bill  of 
exceptions."  Harding  v.  Missouri  Pac.  Ry. 
Co.,  134  S.  W.  641,  643,  232  Mo.  444,  Ann. 
Cas.   1912B,   1221. 

OBJECTIONABLE  JUROR 

An  "objectionable  juror"  is  one  against 
whom  exists  some  ground  or  cause,  such  as 
the  formation  of  opinion  or  some  prejudice, 
which  might  be  ground,  of  challenge,  and 
would  tend  to  show  that  the  jury  was  not 
absolutely  fair  and  Impartial.  Carter  v. 
State,  76  S.  W.  437,  439,  45  Tex.  Cr.  R.  430. 

OBJECTIVE  SYMPTOM 

"Objective  symptoms"  are  those  which 
the  Burgeon  discovers  from  a  physical  exam- 
ination of  his  patient,  while  subjective  symp- 
toms are  those  he  learns  from  what  his 
patient  tells  him.  Dean  v.  Wabaah  R.  Co., 
129  S.  W.  953,  957,  229  Mo.  425.,, 

OBLIGATE 

OBLIGATION 

See  Civil  Obligation;  Existing  Obliga- 
tions; Qeneral  Obligation;  Imperfect 
Obligation;  Joint  Obligation;  Moral 
Obligation;  Natural  Obligation;  Orig- 
inal Obligation ;  Pecnniary  Obliga- 
tion; Personal  Obligation;  Right  Aris- 
ing  Out  of  an   Obligation;    Several 


Obligation;    Single    Obligation;   SUt- 
utory  Obligation. 
Other  obligation  by  whldi  debt  Is  secur- 
ed, see  Other. 

"The  word 'obligation'  ♦  ♦  ♦  Imports 
an  existing  moral  or  physical  necessity.** 
Fletcher  v.  Peck,  6  Cranch  (10  U.  S.)  87, 
144,  3  L.  Ed.  162  (Johnson,  J.,  dissenting). 

The  term  "obligation,"  as  used  in  Louisi- 
ana, is  In  its  general  and  most  extensire 
sense  synonymous  with  "duty."  Obligations 
are  of  three  kinds,  imperfect,  natural,  aud 
civil,  or  perfect,  obligations.  Morgan's  Lou- 
isiana &  T.  R.  &  S.  S.  Co.  V.  Stewart,  44 
South.  138,  143,  119  La.  392. 

The  term  "obligation,"  as  used  In  Rev. 
St.  1895,  art.  1194.  subd.  5,  providing  that 
when  one  has  contracted  in  writing  to  per- 
form an  obligation  in  a  particular  coantr, 
suit  may  be  brought  therein  or  in  the  eouoty 
of  defendant's  domicile,  means  such  an  ob- 
ligation that  its  breach  would  deprive  tbe 
other  party  of  some  appreciable  right  or 
cause  him  some  actionable  damage;  and 
where  a  written  contract  for  the  sale  of 
lumber  did  not  provide  that  the  price  was 
to  be  paid  In  H.  county,  or  provide  where 
the  lumber  was  to  be  delivered,  merely  pro- 
viding that  the  seller  should  pay  the  frelifbt 
to  a  point  in  that  county,  there  was  no  obli- 
gation to  be  performed  in  H.  county  which 
was  breached  by  the  buyer's  refusal  to  or- 
der and  receive  the  remainder  of  the  lum- 
ber, whether  the  contract  of  sale  be  consid- 
ered as  executed  or  executory;  the  refusal 
to  pay  the  full  contract  price  being  the  only 
material  obligation  breached  In  the  first  in- 
stance, and  the  seller's  measure  of  damages 
not  being  affected  by  such  refusal,  if  the 
contract  was  executory.  Ogburn-Dalcban 
Lumber  Co.  v.  Taylor  (Tex.)  126  S.  W.  45, 
52. 

Under  Bums'  Ann.  St.  1901,  I  373,  pro- 
viding that  In  pleading  the  performance  of  a 
condition  precedent  in  a  contract  it  shall  he 
sufficient  to  allege  generally  that  the  party 
performed  all  the  conditions  on  his  part,  an 
allegation  that  plaintiff  fully  performed  all 
the  obligations  required  of  her  was  a  sat- 
ficient  compliance;  for,  while  "obligation** 
and  "condition"  are  not  synonymous  terms, 
the  effect  of  a  valid  condition  is  to  impo:»e 
upon  the  party  to  whom  it  applies  the  obliga- 
tion of  performance.  Security  Accident  k 
Sick  Ben.  Ass'n  v.  Lee,  66  N.  E.  745,  160  Ind. 
249. 

In  an  action  on  notes,  defendant  inttf- 
posed  a  counterclaim  for  damages  through 
violation  of  instructions  by  plaintiff's  former 
firms  as  factors,  alleging  that  plaintifl  as- 
sumed and  agreed  to  pay  the  "obligations" 
of  such  firms.  Held,  that  while  the  word 
"obligations"  has  been  limited  on  tbe  one 
hand  to  sealed  instruments  of  a  certain  tM 
only  and  extended  on  the  other  to  include  all 
legal  duties,  though  as  commonly  used  it  im- 
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plies  no  more  tlian  a  caase  of  action  evi- 
denced by  a  writing,  and  would  not  extend 
to  an  unliquidated  liability  sonnding  in 
tort,  it  would  on  demurrer  be  assumed  that 
the  pleader  used  the  word  in  its  larger  sense, 
and  the  remedy  for  indefiniteness  being  by 
motion  under  Code  Civ.  Proc.  f  546,  the  coun- 
terclaim would  be  held  to  state  a  cause  of 
action  on  contract.  Carroll  v.  Sharp,  122 
N.  Y.  Supp.  694,  697,  67  Misc.  Rep.  254. 

Rev.  Codes,  f  4965,  defines  a  "contract" 
as  an  agreement  to  do  or  not  to  do  a  certain 
thing.     Section  4966  provides  that  to  a  con- 
tract there  should  be  parties  capable  of  con- 
tracting, their  consent,  a  lawful  object,  and  a 
sufficient    cause    of   consideration.      Section 
4892  defines  an  "obligation"  as  a  legal  duty 
by  which  a  person  is  bound  to  do  or  not  to 
do  a  certain  thing.     Section  4893  provides 
that  an  obligation  arises  either  from  the  con- 
tract of  the  parties  or  by  operation  of  law. 
Section  6446  provides  that  an  action  upon  a 
contract,   account,   or  promise   not   founded 
upon  an  Instrument  in  writing  must  be  com- 
menced within  five  years.    Section  6447  pro- 
vides that  an  action  upon  an  obligation  or 
liability  not  founded  upon  an  instrument  in 
writing  other  than   a  contract,  accoimt,   or 
promise   must   be  commenced   within   three 
years.    Defendant,  acting  as  agent  to  sell  real 
property  to  plaintiff,  received  $5,000  on  the 
purchase  price.    The  sale  was  not  completed, 
and  but    $4,000  was   returned   to   plaintiff. 
Held,  in  an  action  for  the  balance  that  the 
terms  "contract"  and  "obligation,"   as  used 
in  sections  6446  and  6447,  were  defined  by 
sections  4965,  4966,  4892,  and  4893,  and  as 
there  was  no  contract  between  the  parties  for 
the  return  of  the  money  an  action  to  enforce 
its  return  was  not  an  action  upon  a  contract 
as  defined  by  the  Codes,  or  as  used  in  the 
statute  of  limitations,  but  the  duty  to  return 
the  money  was  an  "obligation"  or  legal  duty, 
snd  the  action  being  upon  an  obligation,  not 
founded  upon  an  instrument  in  writing  with- 
in the  .statute  of  limitations,  and  not  being 
brought    vrltliln    three    years,    was    barred. 
Schaeffer  v.   Miller,   109  Pac.  970,  973,  41 
Mont.  417,  137  Am.  St  Rep.  746. 

Agreement  in  writing 

The  words  "obligation  executed,"  as  used 
in  P.  L.  1902,  p.  459,  prohibiting  any  corpora- 
tion from  pleading  usury  on  any  obligation 
executed  by  it,  refers  to  corporate  obligations 
such  as  bonds,  mortgages,  and  the  like,  and 
does  not  apply  to  an  agreement  to  pay  a  usu- 
rious commission  to  an  agent  Mazarin  v. 
Hudson  County  Real  Estate  &  Building  Co., 
76  Ati.  322,  323,  80  N.  J.  Law,  35. 

Check 

A  bank  check  is  not  an  "obligation  for 
the  payment  of  money,"  within  the  legal 
meaning  of  such  term  as  used  in  Rev.  St.  § 
6451,  providing  for  the  punishment  of  brib- 
ery of  United  States  ofllcers.  The  definl- 
tiona  of  the  word  "check"  as  given  in  1  Bouv. 


Law  Diet  225, 1  Abb.  Law  Diet  214,  2  Daniel 
Neg.  Inst.  (4th  Ed.)  |  1566,  Blsh.  St  Crimes 
(2d  EM.)  p.  299,  fi  328,  and  People  v.  Howell 
(N.   Y.)   4   Johns.  301,  do  not   support  the 
proposition  that  a  "check"  is  an  "obligation 
for  the  payment  of  money,"  within  the  mean- 
ing of  the  statute.    The  definitions  of  the 
word  "obligation"  as  found  in  2  Bouv.  Law 
Diet.  254,   Whart  Law   Diet.,  2   Abb.   Law 
Diet.    193,    Strong   v.    Wheaton    (N.    Y.)    38 
Barb.  616,  Crandall  v.  Bryan  (N.  Y.)  15  How. 
Prac.  48,  Rippon's  Ex'rs  v.  Townsend's  Ex'rs 
(S.  C.)  1  Bay,  445,  and  Basehore  v.  Rhodes, 
85  Pa.  44,  are  not  sufficiently  broad  to  cover 
the  case  of  a  "check."    A  "check"  is  a  rep- 
resentation by  the  drawer  that  be  has  money 
on  deposit  with  the  drawee  subject  to  his 
order.    The  law  implies  a  consideration  for 
the  check,  and  a  promise  on  the  part  of  the 
drawer  to  pay  the  amount  of  the  check  in 
case  it  is  not  paid  or  accepted  by  the  bank 
or  banker  on  which  it  is  drawn.    The  giving 
of  a  check  is  not  the  creation  of  an  obliga- 
tion, but  is  merely  the  admission  by  the  draw- 
er of  the  existence  of  an  obligation  to  pay  a 
certain  sum  of  money.    If  payable  to  bearer, 
or  to  the  order  of  the  payee,  it  is  negotiable 
and  passes  by  delivery  or  indorsement;    but 
the  check  Imposes  no  obligation  on  the  drawee 
to  pay  the  same,  at  least  as  between  the 
drawee  and  payee;  but  if  the  bank  refuses  to 
pay  the  check,  having  funds  with  which  to 
pay  the  same,  the  payee  cannot  maintain  an 
action  in  law  or  in  equity  against  the  bank 
unless  the  bank  has  accepted  the  check.    A 
check  is  neither  a  draft  or  bill  of  exchange, 
although  it  has  many  of  the  features  of  a  bill 
of  exchange  and  some  of  the  features  of  a 
draft.    It  is  not  >\  bond  or  a  promissory  note. 
It  is  not  a  contract,  for  it  contains  no  prom- 
ise by   the  drawer  to  any   person.    United 
States  V.  Green,  136  Fed.  618,  645,  650  (cit- 
ing Bull  V.  First  Nat  Bank,  8  Sup.  Ct  62, 
123  V.  S.  110,  111.  31  L.  m.  97;  Merchants' 
Nat  Bank  v.  State  Nat  Bank,  10  Wall.  [77 
U.    S.]   604,    19   L.   Ed.  1008;    Chapman   v. 
People,  89  Mich.  357,  359 ;   In  re  Rlchter,  100 
Fed.  295,  297;   U.  S.  v.  Royall,  3  Cranch,  C. 
C.  618,  27  Fed.  Cas.  906 ;  Elsasser  v.  Haines, 
18  Atl.  1095,  52  N.  J.  Law,  10;  Sinton  v.  Car- 
ter County,  23  Fed.  535,  537,  538;   Regina  v. 
Reed,  8  Carrington  &  Payne,  623;  Merchants' 
Nat  Bank  v.  State  Bank,  10  Wall.  [77  U.  S.J 
604,  19  L.  Ed.  1008;  Bull  v.  First  Nat.  Bank, 
8   Sup.   Ct   62,    123   U.    S.    110,    111.   31    U 
Ed.  97;  People  v.  Howell  [N.  Y.]  4  Johns. 
296,  301). 

Debt  or  UaMlity 

Obligation  as  debt,  see  Debt. 

Rev.  St  Ohio  1892,  §  3300,  authorizes  any 
railroad  company  to  purchase  a  railroad  con- 
structed by  another  company,  and  declares 
that  after  such  purchase  the  purchasing 
company  shall  be  vested  of  all  the  rights  and 
powers  in  respect  to  the  location,  construc- 
tion, completion,  and  operation  of  such  rail- 
road, and  shall  be  subject  to  all  the  duties. 


OBLIGATION 


670 


OBLIGATION 


"obligations/'  and  restrictions  of  the  former 
company.  Held,  that  a  claim  for  breach  of 
a  contract  to  transport  plain tifTs  stone  for 
a  specified  rate,  existing  against  a  railroad 
company  whose  line  was  purchased  by  de- 
fendant, was  not  an  ''obligation"  which  de- 
fendant was  bound  to  perform  under  such 
section;  defendant  never  having  agreed  to 
assume  such  liability.  Rice  v.  Norfolk  &  W. 
Ry.  Co.,  153  Fed.  497,  498,  82  C.  C.  A.  447. 

Where  testator  paid  the  secured  debt  of 
his  insane  nephew  in  order  to  preserve  the 
security  for  the  nephew  in  case  he  regained 
his  reason,  the  nephew's  liability  to  reim- 
burse testator  was  an  "obligation"  within 
Rev.  St  1909,  §  1889,  declaring  that  actions 
on  contracts,  obligations,  or  liabilities,  ex- 
press or  implied,  shall  be  barred  in  five  years, 
and  hence  an  action  to  enforce  testator's 
right  to  subrogation  must  be  brought  within 
that  time.  Petty  v.  Tucker,  148  S.  W.  142, 
144,  166  Mo.  App.  98. 

Rev.  Codes  1899,  §  5047,  relating  to  at- 
tachment, defines  "debtor"  as  one  who  by  rea- 
son of  an  existing  obligation  has  or  may  be- 
come liable  to  pay  money  to  another,  whether 
such  liability  is  certain  or  contingent,  and, 
so  defined,  the  term  "debtor"  has  Its  usual 
signification;  that  is,  one  from  whom  a  debt 
is  due,  using  the  word  according  to  its  com- 
mon meaning.  Section  3762  defines  an  "ob- 
ligation" as  a  legal  duty  by  which  a  person 
is  bound  to  do  or  not  to  do  a  certain  thing. 
The  several  sections  quoted  make  it  plain 
that  the  Legislature  has  broadened  the  com- 
mon meaning  of  the  words  "debtor"  and 
"creditor,"  so  as  to  Include  all  persons  from 
whom  or  to  whom  obligations  are  due,  wheth- 
er arising  from  contract  or  imposed  by  law; 
but  none  of  these  provisions  define  the  term 
"debt,"  or  furnish  ground  for  the  contention 
that  "debt"  and  "obligation"  are  synonymous. 
It  win  be  conceded  that  the  common  and 
ordinary  meaning  of  the  term  "debt,"  in 
les^al  acceptation  of  the  term,  is  an  obligation 
resting  upon  contract,  either  express  or  im- 
plied. Under  the  statutory  definitions  of  a 
debtor,  it  is  not  necessary  to  owe  a  debt  It 
is  sufficient  if  one  owes  an  obligation  Imposed 
by  law.  Every  debt,  however,  is  an  obliga- 
tion; but  every  obligation  is  not  a  debt 
"ObUgatlon"  is  the  broader  term;  "debt," 
the  narrower.  The  term  "obligation"  in- 
cludes all  debts.  The  term  "debt"  does  not 
Include  all  obligations,  but  only  that  particu- 
lar kind  of  obligations  known  as  debts.  The 
statement,  therefore,  that  the  Legislature  has 
specifically  defined  the  term  "debt,"  and  that 
the  term  "debt"  is  synonymous  with  the 
word  "obligation,"  Is  not  sustained  by  the 
statute.  Sonnesyn  v.  Akin,  97  N.  W.  557, 
560-563,  12  N.  D.  227, 

Deed  or  sealed  iiuitnimeiit 

Under  Rev.  Code  1852,  amended  to  1893, 
p.  745,  c.  99,  §  12,  providing  that  to  an  ob- 
ligation for  the  payment  of  any  sum  not 


exceeding  $200  there  may  be  an  extra  war- 
rant, duly  executed,  authorizing  any  Jostice 
of  the  peace  to  enter  Judgment  thereon  by 
confession,  the  word  "obligation"  imports  an 
instrument  under  seal,  as  does  the  warrant; 
and  hence  a  note  and  warrant  attached, 
neither  of  which  were  under  seal,  do  not 
give  a  justice  authority  to  enter  judgment 
by  confession.  Slaughter  v.  Provident  Sav. 
Bank  of  Preston,  Md.  (DeL)  80  AtL  243,  24i 
2  Boyce,  333. 

Duty  as  obligation 

See  Duty. 

Enforceable  obUcation 

A  promise  founded  upon  a  good  consid- 
eration rendered  at  the  time  is  obligatory  and 
enforceable.  A  loan  of  money  and  simple  con- 
tract debts  are  familiar  instances  of  tlM 
kind.  The  promise  to  repay  the  money  or  to 
discharge  the  debt  becomes  binding  and  ob- 
ligatory by  reason  of  the  promisor  having  re- 
ceived a  consideration  for  making  it.  When, 
however,  a  promise,  by  whatsoever  reason, 
has  become  binding,  it  is  more  aptly  termed 
an  "obligation."  But  a  promise  of  material 
import  will  support  a  counter  promise,  and 
vice  versa.  When  mutually  entered  into, 
they  operate  one  as  a  consideration  for  tlie 
other;  thus  constituting  an  agreement  bind- 
ing and  obligatory  upon  both  parties.  Where 
the  agreement  is  wholly  executory,  it  is  es- 
sential that  the  obligation  be  mutual;  el'^ 
there  is  no  consideration  for  its  support,  and 
it  is  but  a  mere  nudum  pactum.  livesley  t. 
Johnston,  76  Pac.  946,  948,  45  Or.  30,  65  L. 
R.  A.  783,  106  Am.  St  Rep.  647. 


Idability    enf orceablo    asidmst 
stead 

The  meaning  of  the  word  "obligatlona.'' 
as  used  in  Const.  1885,  art  10,  §  1,  providing 
thAt  an  exemption  of  a  homestead  shall  not 
apply  to  obligations  contracted  for  the  par- 
chase  of  the  property  or  for  improvements 
thereon,  means  a  debt  contracted  to  be  paid, 
or  a  duty  to  be  performed  by  the  purchaser 
as  a  consideration  of  the  purchase.  Piatt  v. 
Piatt,  39  South.  536,  537,  50  Ela.  694  (quot- 
ing and  adopting  definition  in  Whitaker  v. 
Blliott,  73  N.  G.  186,  and  citing  Fox  T.  Brooks. 
88  N.  C.  234). 

A  loan  to  the  owner  of  a  homestead,  to 
pay  a  note  due  for  the  purchase  money  of  tlie 
homestead,  the  lender  taking  the  owner's 
note,  with  an  indorsement  of  a  third  person 
thereon  to  whom  he  looks  for  payment  is 
not  an  "obligation,"  within  a  constitiitional 
exception  rendering  a  homestead  liable  for  an 
obligation  contracted  for  the  pnrchaae  there- 
of. Wilhelm  V.  Locklar,  35  South.  6,  46  Fla. 
575,  110  Am.  St  Rep.  111. 

Sbonld  implying 

Should  implying,  see  Should. 


In  reference  to  the  payment  of  taxes, 
the  terms  "obUgation**  and  "duty**  are  used 
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In  two  senses ;  the  first  being  in  reference  to 
individuals,  and  the  second  being  in  reference 
1o  the  sovereign  imposing  the  tax.  The  mat- 
ter of  obligation  to  individuals  arises  from 
the  legal  or  equitable  relation  of  the  parties; 
the  matter  of  duty  to  the  sovereign  is  fixed 
by  the  legislative  enactments  imposing  the 
tax.  In  neither  case  is  the  measure  of  obli- 
gation fixed  by  the  mere  fact  of  an  interest 
or  an  estate  in  the  land.  It  is  settled  by  the 
authorities  that  the  party  under  obligation 
to  pay  taxes  cannot  acquire  a  title  at  a  tax 
sale.  Shrlgley  v.  Black,  71  Pac.  301.  303, 
66  Kan.  213  (di&senting  opinion,  quoting 
Spratt  V.  Price,  18  Fla.  289). 

Tort 

An  order  of  the  federal  court  directing 
its  receiver  of  a  railroad  to  restore  to  the 
railroad  its  property  in  his  hands  on  the 
agreement  of  the  railroad  to  assume  ''all  law- 
ful liabilities  and  obligations  of  the  receiver 
existing  on  a  designated  date  and  save  the 
receiver  harmless  against  the  payment  of 
any  liabilities  incurred  by  him,  imposes  on 
the  railroad  the  payment  of  liabilities  inci- 
dental to  the  receiver's  operation  of  the  road, 
including  the  liability  for  injuries  to  a  pas- 
senger through  the  negligence  of  the  receiv- 
er'B  servants;  the  word  "obligations"  mean- 
ing duties  arising  out  of  a  contract  or  from 
an  actionable  tort,  and  the  word  ''liabilities" 
including  any  form  of  legal  obligation  meas- 
ured by  money  valuation,  whether  arising 
from  contract,  express  or  implied,  from  duty 
imposed  by  law  or  Judgment  of  court,  or  in 
consequence  of  a  tort.  Vandalla  R.  Co.  v. 
Keys,  91  N.  E.  173,  175,  46  Ind.  App.  353 
(quoting  6  Words  and  Phrases,  p.  4878). 

OBUGATIOH  BT  WHICH  DEBT  18  SB- 
CtlBED 

Const  art.  18,  I  1,  permits  provision,  ex- 
cept In  case  of  credits  secured,  for  a  deduc- 
tion from  credits  of  debts  due  to  bona  fide 
residents.  Pol.  Code,  S  3617,  subd.  3,  pro- 
vides that  a  mortgage,  or  other  "obligation" 
by  which  a  debt  is  secured,  when  land  Is 
pledged,  shall,  for  the  purposes  of  taxation, 
be  deemed  as  interest  in  the  land  so  pledged, 
and  by  subdivision  6  the  term  "credits" 
means  those  solvent  debts  not  secured  owing 
to  the  person  assessed,  and  the  term  "debt" 
means  those  unsecured  liabilities  owing  by 
the  person  as.sessed  to  bona  fide  residents 
and  section  3628,  provides  that,  in  assessing 
solvent  credits  not  secured,  a  reduction  shall 
be  made  of  debts  due  bona  fide  residents,  and 
section  3650,  subd.  15,  provides  that  in  enter- 
ing assessments  containing  solvent  credits, 
subject  to  deduction,  the  assessor  must  enter 
in  the  proper  column  the  value  of  debts  and 
dednct  them  therefrom.  Const,  art.  13,  I 
4,  provides  that  a  mortgage,  or  other  obliga- 
tion by  which  a  debt  is  secured,  shall,  for 
the  purpose  of  taxation,  be  deemed  an  in- 
terest in  the  property  affected.  PoL  Code,  | 
Se27f  containa  the  same  provision.     Held, 


that  a  collateral  security  of  credits  by  a  loan 
on  personalty  ^as  not  a  mortgage,  etc.,  or 
"other  obligation  by  which  a  debt  is  secured," 
within  Const,  art.  13,  I  4,  that  section  apply- 
ing only  to  liens  on  land;  nor  was  it  a  "mort- 
gage or  trust  deed,"  within  section  1,  so  that 
the  person  assessed  on  such  credits  was  en- 
titled to  have  his  debts  deducted  therefrom; 
and  Pol.  Code,  §  3629,  subd.  6,  directing  the 
assessor  to  require  each  perHon  assessed  to 
show  separately  all  solvent  credits  unsecured, 
is  not  applicable,  not  referring  to  the  asses- 
sor's duty  in  making  the  assessment,  but  only 
prescribing  the  form  of  the  taxpayer's  return 
for  the  assessor's  information.  Bank  of  Wil- 
lows V.  Glenn  County,  101  Pac  13,  155  Cal. 
352. 

OBUCGATION      TnAUmTLENTI/r     IN- 
CURBED 

A  debtor,  who  by  fraudulent  representa- 
tions procures  an  extension  of  time  within 
which  to  pay  a  debt,  fraudulentiy  incurs  an 
"obligation,"  within  Rev.  St  f  2731,  subd. 
4,  and  renders  his  property  subject  to  at- 
tachment. First  Nat.  Bank  of  Stevens  Point 
V.  Rosenfeld.  28  N.  W.  370,  371,  66  Wis.  292. 

OBIilGATION   OF   CONTRACT 

See  Impairing  Obligation  of  Contract. 

"The  'obligation  of  a  contract,'  within 
the  meaning  of  the  Constitution  is  a  valid 
subsisting  obligation,  not  a  contingent  or 
speculative  one."  Ochiltree  v.  Iowa  Uailroad 
Contracting  Co.,  21  Wall.  (88  U.  S.)  249,  252, 
22  L.  Ed.  546. 

The  "obligation  of  a  contract"  is  Its  en- 
gaging quality,  the  attribute  of  binding  force 
upon  the  parties  to  it  State  ex  rel.  Coleman 
V.  Pullman  Co.,  00  Pac.  319,  321,  75  Kan.  664. 

The  "obligation  of  a  contract"  consists 
of  the  binding  force  of  its  stipulations  upon 
those  who  make  them,  and  depends  upon  the 
continued  existence  of  the  means  of  «iforc- 
ing  its  stipulations;  otherwise  a  contract 
would  be  without  obligation,  and  would  have 
only  such  effect  as  the  parties  should  choose 
to  give  it,  and  a  state  law  which  unreason- 
ably restricts  the  time  to  sue  in  its  own 
courts  to  enforce  the  Judgment  of  a  sister 
state  on  an  existing  contract  impairs  the  ob- 
ligation of  the  contract  and  is  invalid.  Lamb 
V.  Powder  River  live  Stock  Co.,  132  Fed. 
434,  439,  65  C.  O.  A.  570,  67  L.  R.  A.  558. 

"The  'obligation  of  a  contract'  consists 
in  its  binding  force  on  the  party  who  makes 
it  This  depends  on  the  laws  in  existence 
when  it  is  made.  These  are  necessarily  re- 
ferred to  in  all  contracts,  and  form  a  part  of 
them  as  the  measure  of  the  obligation  to  ikt- 
form  them  by  the  one  party  and  the  right 
acquired  by  the  other.  There  can  be  no  other 
standard  by  which  to  ascertain  the  extent  of 
either  than  that  which  the  terms  of  the  con- 
tract indicate,  according  to  their  settled  legal 
meaning.    When  it  becomes  consummated,  the 
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Law  defines  the  duty  and  the  right,  compels 
one  party  to  perform  the  thing  contracted 
for,  and  gives  the  other  a  right  to  enforce 
the  performance  by  the  remedies  then  in  force. 
If  any  subsequent  law  affect  to  diminish  the 
duty  or  to  impair  the  right,  it  necessarily 
bears  on  the  obligation  of  the  contract  in 
favor  of  one  party,  to  the  injury  of  the  other; 
hence  any  law  which  in  its  operation  amounts 
to  a  denial  or  obstruction  of  the  rights  ac- 
cruing by  a  contract,  though  professing  to 
act  only  on  the  remedy,  is  directly  obnoxious 
to  the  prohibition  of  the  Constitution."  "The 
obligation  of  a  contract  in  the  constitutional 
sense  is  the  means  provided  by  law  by  which 
it  can  be  enforced — ^by  which  the  parties  can 
be  obliged  to  perform  it.  Whatever  legisla- 
tion lessens  the  efficacy  of  these  means  im- 
pairs the  obligation.  If  it  tend  to  postpone 
or  retard  the  enfoncement  of  the  contract, 
the  obligation  of  the  latter  is  to  that  extent 
weakened."  Harrison  v.  Remington  Paper 
Co.,  140.  Fed.  385,  391,  392,  72  C.  O.  A.  405, 
3  L.  R.  A.  (N.  S.)  954,  5  Ann.  Cas.  314  (quot- 
ing and  adopting  the  definitions  in  McCrack- 
en  V.  Hayward,  2  How.  [43  U.  S.]  608,  611, 
612,  11  L.  Ed.  397,  and  Louisiana  ex  rel. 
Ranger  v.  New  Orleans,  102  U.  S.  203,  206, 
26  L.  Ed.  132);  Myers  v.  Knickerbocker 
Trust  Co.,  139  Fed.  Ill,  115.  71  C.  C.  A.  199,  1 
L.  R.  A.  (N.  S.)  1171  (adopting  definition  in 
McCracken  v.  Hayward,  2  How.  [43  D.  S.] 
608,  611, 11  L.  Ed.  397). 

Remedy  as  part  of 

The  remedy,  where  it  affects  substantial 
rights,  is  included  in  the  terms  "obligation  of 
a  contract,'*  and  the  remedy  cannot  be  alter- 
ed so  as  to  materially  impair  such  obligation. 
Welsh  V.  Cross,  81  Pac.  229,  230,  146  CaL 
621,  106  Am.  St.  R^.  63,  2  Ann.  Cas.  796  (cit- 
ing Edwards  v.  Kearzey,  96  U.  S.  600,  24  L. 
Ed.  793). 

"The  'obligation  of  a  contract'  includes 
everything  within  its  obligatory  scope. 
Among  these  elements  nothing  is  more  im* 
portent  than  the  means  of  enforcement ;  that 
is  the  breath  of  its  vital  existence.  Without 
it  a  contract,  in  the  view  of  the  law,  ceases 
to  be,  and  falls  into  the  class  of  those  Imper- 
fect obligations,'  as  they  are  termed,  which 
depend  for  their  fulfillment  upon  the  'will 
and  conscience  of  those  upon  whom  they  rest. 
The  ideas  of  right  and  remedy  are  insepara- 
ble. ♦  ♦  •  The  laws  which  subsist  at  the 
time  and  place  of  making- a  contract  enter  in- 
to and  form  a  part  of  it,  as  if  they  were 
expressly  referred  to  or  incorporated  in  its 
terms.  This  rule  embraces  alike  those  which 
affect  its  validity,  construction,  discharge, 
and  enforcement"  Blakemore  v.  Cooper,  106 
N.  W.  566,  5(50,  15  N.  D.  5,  4  L.  R.  A.  (N.  S.) 
1074,  125  Am.  St.  Rep.  574  (quoting  and 
adopting  definitions  in  Edwards  v.  Kearzey, 
96  U.  S.  595,  24  L.  Ed.  793). 

"The  'obligation  of  a  contract,'  In  the 
eonstitntional  sense,  is  the  means  provided  by 


law  by  which  it  can  be  enforced,  by  which 
the  parties  can  be  obliged  to  perform  it** 
Ex  parte  Folsom,  131  Fed.  496,  503 ;  HermaD 
&  Grace  v.  Board  of  Ohosen  Freeholders  of 
Essex  County,  64  Ati.  742,  745,  71  N.  J.  Bq. 
541  (quoting  Louisiana  ex  rel.  Ranger  v.  New 
Orleans,  102  U.  S.  203,  206,  26  L.  Ed.  132). 
Thus  a  constitutional  amendment  intended 
to  impair  the  means  provided  by  law  for  the 
payment  of  municipal  bonds  is  obnoxious  to 
the  federal  Constitution.  Ex  parte  Folsoin. 
131  Fed.  496,  503  (quoting  and  adopting  defi- 
nition in  Louisiana  ex  reL  Ranger  v.  New  Or- 
leans  102  U.  S.  206,  26  L.  Ed.  132). 

OBLIGATION  OF  UNITED  STATES 

United  States  treasury  checks,  or  orders 
issued  for  interest  accrued  upon  registered 
bonds  of  the  United  States,  where  intended 
for  immediate  payment,  may  be  taxed  by  a 
state,  in  the  hands  of  the  owner,  without  vio- 
lating Rev.  St.  U.  S.  f  3701,  exempting  "ob- 
ligations of  the  United  States*'  from  state 
taxation.  Hibemia  Savings  &  Loan  Society 
V.  City  and  CJounty  of  San  Francisco,  26  Sup. 
a.  265,  266,  200  U.  S.  310,  50  L.  Ed.  495,  4 
Ann.  Cas.  934. 

OBLIOATOBT   WBITilfO 

See  Writing  Obligatory. 

What  constitutes  a  writing,  see  Wiitioi 
—Writings. 

OBLIGEE 

As  creditor,  see  Creditor. 

OBLITERATE-OBLITERATION 

OBLITEKATEB  COBNEB 

Section  2  of  a  circular  of  the  United 
States  General  Land  Office  relative  to  the  res- 
toration of  lost  or  obliterated  comers  defines 
an  "obliterated  comer"  as  one  where  no  visi- 
ble evidence  remains  of  the  work  of  the  oiig- 
inal  surveyor  in  establishing  it;  and  defines 
a  "lost  comer"  as  one,  the  position  of  whldi 
cannot  be  determined  beyond  reasonable 
doubt,  either  from  original  or  reliable  marks 
or  reliable  external  evidence.  Craven  t- 
Lesh,  126  Pac.  774,  775,  22  Idaho,  463. 

OBSCENE— OBSCENITY 

The  word  "obscene,"  when  used,  as  in 
the  statute,  to  describe  the  character  of  a 
book,  pamphlet,  or  paper,  means  containing 
immodest  and  indecent  matter,  the  readhi^ 
whereof  would  have  a  tendency  to  deprave 
and  corrupt  the  minds  of  those  into  whoiw 
hands  the  publication  might  fdll,  whu» 
minds  are  open  to  such  immoral  influences. 
United  States  v.  Moore,  129  Fed.  159.  161 
(citing  United  States  v.  Clarke,  38  Fed.  732). 

The  word  "obscene"  means  "offensive  to 
senses;  repulsive;  disgusting;  foul;  filthy; 
offensive  to  modesty  or  decency;  impure;  od- 
chaste;  indec^it;  lewd."  Holcombe  ▼.  Stats, 
62  a  £.  647,  648,  5  Ga.  Ax»p.  47. 
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In  Rev.  St  f  3803,  as  amended  In  188S, 
making  it  a  nilsd^meanor  to  mall  any  ob- 
sceEe  writing,  the  word  ''obscene"  should  be 
given  fully  as  broad  a  significance  as  it  had 
at  common  law.  Knowles  y.  United  States, 
170  Fed.  400,  412,  05  C.  C.  A.  679. 

A  letter  held  not  to  contain  matter  which 
was  "obscene,  lewd  or  lascivious,"  within  the 
meaning  of  Rev.  St.  {  3893,  so  as  to  render  Its 
mailing  an  indictable  offense  thereunder. 
United  States  v.  O'Donnell,  105  Fed.  218,  220. 

The  word  "vulgar,"  as  used  In  the  act  of 
May  6,  1893  (Gen.  Laws,  p.  177,  c  121),  as 
amended  by  the  act  of  AprU  27,  1901  (Gen. 
Laws,  p.  314,  c.  136),  requiring  a  bond  by  liq- 
uor dealers  to  keep  an  orderly  house,  and 
providing  that  it  must  not  contain  any  vul- 
gar or  obscene  pictures,  conveys  such  mean- 
ing as,  with  its  companion  word,  "obscene," 
will  accomplish  the  purpose  of  the  statute, 
which  was  to  prevent  the  exhibitions  in  sa- 
loons of  immoral  and  indecent  pictures. 
The  word  "obscene"  in  the  statute  is  not  lim- 
ited to  pictures  suggestive  of  lewdness  or 
lasclviousness.  An  Instruction  defining  "ob* 
scene"  as  "offensive  to  chastity  and  decency, 
impure,  expressing  or  presenting  to  the  mind 
or  view  something  which  delicacy,  purity, 
and  decency  forbid  to  be  exposed,"  is  errone- 
ous. Raley  v.  State,  105  S.  W.  342,  344, 
47  Tex.  Civ.  App.  426. 

Iiwultftns  laacvAce 

A  remark  to  a  married  woman;  "Look 
me  in  the  eye.  Are  yon  satisfied  with  the 
man  you  married?" — ^will  not  sustain  a  con- 
viction for  using  "obscene  and  vulgar  lan- 
guage" in  the  presence  of  a  female,  where 
there  is  nothing  in  the  evidence  to  indicate 
that  the  remark  was  intended  to  convey  an 
obscene  and  vulgar  meaning,  l^oberts  v. 
State,  47  S.  B.  611,  512,  120  Ga.  177. 

The  phrase  "obscene  and  vulgar  lan- 
guage," as  used  In  Pen.  Code  1895,  f  396, 
making  a  person  who  shall  use  obscene  and 
vulgar  language  in  the  presence  of  a  female 
guilty  of  a  misdemeanor,  includes  any  foul 
words  which  would  reasonably  offend  the 
sense  of  modesty  and  decency  of  a  woman  in 
whose  presence  the  words  are  spoken,  under 
all  the  circumstances  of  the  case.  Holcombe 
V.  State,  62  S.  E.  647,  648,  5  Ga.  App.  47. 

''Language"  \b  a  generic  term,  and  in- 
cludes any  words  or  speech  by  which  thought 
may  be  conveyed,  and  language  may  be  "ob- 
scene and  vulgar''  when  used  in  the  presence 
of  a  female  without  the  use  of  a  single  word 
which  could  be  intrinsically  classified  as  be- 
ing obscene  and  vulgar.  Morris  v.  State,  65 
S.  E.  58,  59,  6  Ga.  App.  395. 

Sexual  laipiirity 

As  used  in  Rev.  St  i  3893,  declaring 
every  obscene,  lewd,  or  lasdvions  book, 
pamphlet,  print,  or  other  publication  of  an 
indecent  character,  or  notices  giving  infor- 
mation* for  obtaining  such  publications,  to  be 
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nonmailable  matter,  and  prescribes  a  punish- 
ment foi^  th<i  use  of  the  mails  to  transmit  or 
circulate  the  same,  the  word  "obscene"  sig- 
nifies that  form  of  immorality  which  has  re- 
lation to  sexual  impurity,  having  the  same 
meaning  as  is  given  them  at  common  law 
in  prosecutions  for  obscene  libel.  Hanson  v. 
United  States,  157  Fed.  749,  750,  85  C.  C.  A. 
325. 

OBSCURE 

"Obscure"  means  not  cleaTt  full,  or  dis- 
tinct; clouded;  imperfect.  "Obscurement  of 
reason"  is  not  synonymous  with  "dethrone- 
ment of  reason"  as  a  definition  of  "heat  of 
passion."  Dillon  t.  State,  119  N.  W.  352, 
356,  137  Wis.  655,  16  Ann.  Gas.  913. 

OBSCITREMXaiT  OF  BEA80H 

Dethronement   of   reason  distinguished, 
see  Dethronement  of  Reason. 

OBSERVE 

The  word  "observe"  is  defined  to  mean 
"to  notice  with  care;  to  be  on  the  watch  re- 
specting." An  employe  has  the  right  to  as- 
sume that  a  machine  is  safe,  and  is  charge- 
able with  notice  of  dangers  or  defects  that 
are  plain  and  obvious  to  view,  but  is  not 
bound  to  make  an  inspection  to  ascertain  if 
the  machine  is  free  from  defects ;  that  is,  he 
is  not  required  "to  take  notice  with  care" 
and  "to  be  on  the  watdi"  for  defects  or  im- 
perfections, whi<^  would  be  implied  from 
the  use  of  the  word  "observe^*  in  an  instruc- 
tion that  the  law  required  him  to  be  observ- 
ing, and  that  his  failure  to  observe  what  he 
should  have  observed  would  defeat  a  re- 
covery. Rock  Island  Sash  A  Door  Works  v. 
Pohlman,  71  N.  E.  428,  430,  210  111.  138. 

•Where,  by  defendant's  constitution,  ben- 
efits were  restricted  to  members  in  good 
standing  who  had  paid  all  dues,  and  who 
faithfully  observed  the  laws,  rules,  com- 
mands, and  regulations  then  in  force,  or 
which  might  thereafter  be  added  to  the  con- 
stitution, by-laws,  and  rules,  and  in  taking 
his  obligation  of  membership,  without  which 
admittance  was  impossible,  decedent  agreed 
in  writing  to  abide  by  the  constitution  as 
it  then  was,  or  might  thereafter  be  amended, 
the  words  "to  observe"  and  "to  abide  by" 
meant  to  obey  and  to  accept  the  consequenc- 
es of,  and,  so  far  as  amendments  were  con- 
corned,  were  not  restricted  to  amendments 
of  tho.se  laws  and  rules  as  related  entirely 
to  disciplinary  and  social  regulations,  but 
extended  as  well  to  amendments  affei-tinc 
decedent's  right  to  benefits.  Order  of  United 
Commercial  Travelers  of  America  v.  Smith, 
192  Fed.  102,  104,  112  C.  O.  A.  442. 

Sunday 

Unless  an  individual  ceases  from  labor 
on  Sunday,  he  does  not  "observe"  the  day, 
within  the  meaning  of  Cr.  Code,  §  241,  and 
if  he  does  on  every  Sunday,  or  the  seventh' 
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day  of  the  week,  refrain  from  labor,  he  ob- 
serves that  day.  Ex  parte  Caldwell,  118  N. 
W.  133,  135,  82  Neb.  544. 

OBSTACLE 

As  obstruction  of  Ugliway 

The  word  "obstacle,"  as  used  In  a  statr 
ute  making  It  a  misdemeanor  to  cut  or  place 
a  tree,  brush,  or  other  obstacle  across  a  pub- 
lic road,  so  as  to  impede  travel,  and  not 
remove  the  same  within  six  hours,  should 
be  construed  as  referring  to  obstructions  of 
a  temporary  character,  which,  if  not  willful, 
do  not  become  criminal  unless  they  remain 
for  as  long  as  six  hours.  Central  of  Georgia 
Ry.  Co.  V.  State,  40  South.  091,  992,  145 
Ala.  99. 

OBSTETRICS 

As  practice  of  medicine,  see  Practice  of 
Medicine. 

OBSTINATE  DESERTION 

See,  also,  Desertion. 

"  'Obstinate'  means  determined,  fixed, 
persistent"  "Even  if  a  wife  deserts  without 
cause,  and  afterwards  realizes  that  she  has 
acted  hastily  or  foolishly,  and  would  return 
if  the  way  was  opened  for  her,  but  the  hus- 
band refrains  from  doing  anything  to  induce 
her  to  return,  for  the  purpose  of  making  her 
absence  a  ground  for  divorce,  her  desertion 
is  not  'obstinate,'  and  not^  therefore,  a 
ground  for  divorce^"  A  husband  is  not 
bound  to  attempt  to  induce  his  wife  to  re- 
turn, when  it  is  dear  any  effort  in  that  di- 
rection would  be  unavailing.  Hudson  ▼. 
Hudson,  51  South.  857,  858,  859,  59  Fla. 
529,  29  L.  R.  A.  (N.  S.)  614,  138  Am.  St  Hep. 
141,  21  Ann.  Gas.  278  (quoting  and  adopting 
definition  in  Trail  v.  Trail,  32  N.  J.  Eq.  231). 

A  desertion  can  only  be  adjudged  "ob- 
stinate" within  the  statute  relating  to  di- 
vorce when  it  has  resisted  such  efforts  or 
concessions  as  the  party  alleging  desertion 
ought,  under  the  particular  circumstances, 
to  have  made  to  prevent  it  or  to  bring  it  to 
an  end,  though  the  conduct  of  the  deserting 
party  may  be  of  such  a  nature  that  the  de- 
sertion will  be  deemed  obstinate  without 
any  effort  on  the  part  of  the  deserted  party 
to  prevent  or  terminate  it  Kipp  v.  Kipp,  78 
AU.  682,  77  N.  J.  Eq.  585. 

OBSTRUCT— OBSTRUCTION 

See  Lawful  Obstructions;  Temporary  Ob- 
struction;   Wrongful  Obstruction. 
See,  also.  Obstacle. 

Of  due  admiaistratloii  of  Jvstiee 

Since  the  United  States  oommlssioner, 
after  having  held  a  person  accused  to  an- 
swer to  the  federal  courts,  has  no  further 
duty  to  perform  in  the  matter,  a  subsequent 


assault  committed  by  such  accused  on  the 
commissioner,  induced  by  the  latter's  act, 
does  not  constitute  an  "obstruction  of  jns^ 
tioe,''  within  Rev.  St  §  5399,  providing  for 
the  punishment  of  every  person  "who  cor- 
ruptly, or  by  threats  or  force,  obstructs  or 
impedes,  or  endeavors  to  obstruct  or  im- 
pede, the  due  administration  of  Justice"  in 
any  court  of  the  United  States.  United 
States  V.  McLeod,  119  Fed.  416,  418. 

A  bare  attempt,  without  success,  to  in- 
duce a  third  person  to  do  what  he  could  t) 
infiuence  Jurors  in  a  pending  case  in  a  fed- 
eral court,  did  not  obstruct  or  impede  the 
administration  of  Justice,  so  as  to  constitutt^ 
a  contempt,  punishable  under  Rev.  St  I  72.1. 
under  the  rule  that,  to  constitute  such  cot- 
tempt,  the  act  done  by  the  accused  must 
naturally  and  directly  tend  to  such  obstruc- 
tion. As  stated  in  United  States  v.  Seeley, 
27  Fed.  Cas.  1010,  "to  'obstruct'  independ- 
ent of  the  acceptation  the  word  has  obtained 
in  the  criminal  law,  would  seem  to  stand  ex 
vi  termini  a  direct  and  positive  interposi- 
tion, which  prevented  or  tended  to  prevent 
the  action  of  the  officer  or  court  in  respect 
to  a  matter  then  to  be  proceeded  in.  'Im- 
pede' must  necessarily  bear  a  similar  im- 
port and,  if  there  be  any  discrimination  be- 
tween the  two  terms,  it  can  only  be  that 
the  same  direct  and  positive  interference 
may,  without  amounting  to  a  complete  ob- 
struction, become  an  impediment  to  the  ac- 
tion Intended  to  be  intercepted.  The  Inten- 
tion of  the  L^islature  to  give  these  terms 
an  application  cmly  to  direct  acts  of  violence 
or  menace  is  inferable  from  the  constmc- 
tion  that  the  endeavor  is  made  eqnalljr 
criminal  with  the  entire  completion  of  the 
purpose.  An  endeavor  to  obstruct  or  im- 
pede, etc.,  by  threats  or  force,  would  neces- 
sarily imply  the  effort  to  put  forth  some 
act  which  in  its  natural,  if  not  necessary, 
consequence  must  be  attended  with  an  ob- 
struction, and  with  a  forced  and  compelled 
interruption  of  further  progress  in  the  ad- 
ministration of  Justice."  United  States  v. 
Carroll,  147  Fed.  947,  953  (citing  United 
States  V.  Bittinger,  24  Fed.  Ca&  1149;  Ex 
parte  McRae,  77  S.  W.  211,  45  Tex.  Cr.  B. 
285). 

Of  Usliway 

As   injury  to  property,   see   Injury  to 

Property. 
As  public  nuisance,  see  Public  Nuisance. 

The  term  "obstructicMi,**  used  with  ref- 
erence to  a  street  or  highway,  means  the 
placing  of  obstacles  or  impediments  in  the 
way,  so  as  to  prevent  free  passage  along  it 
and  render  it  difficult  for  travel.  People  r. 
Eckerson,  117  N.  Y.  Supp.  419,  422,  133  App. 
Div,  220. 

A  street  railway  company's  act  in  per- 
mitting its  cars  to  stand  upon  its  tracks  for 
a  reasonable  length  of  time  does  not  con- 
stitute an  "obstruction  of  a  bigfaway.**    Po- 
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iand  7.  United  Traction  Co.,  95  N.  Y.  Supp. 
488,  500,  107  App.  DIt.  561. 

An  "obstrnction"  is  a  blocking  np;  fill- 
ing with  obstacles  or  Impediments;  Imped- 
ing; embarrassing  or  opposing  the  passage 
along  and  over  a  street  Meservey  v.  GulU- 
ford,  93  Pac.  780,  786,  14  Idaho.  133  (citing 
Ciiase  v.  City  of  Oshkosh,  51  N.  W.  560,  81 
Wis.  313,  15  L.  R.  A.  553,  29  Am.  St  Rep. 
898;  6  Words  and  Phrases,  p.  4891). 

An  ''obstmctlon"  Is  an  obstacle  in  the 
way,  or  an  Impediment  or  hindrance  which 
impedes,  embarrasses,  opposes^  or  interferes 
with  the  free  passage  along  the  highway.  A 
petition  In  an  action  for  damages  for  the 
removal  of  a  cattieway  across  a  public  high- 
way, which  alleges  that  the  cattieway  was 
not  a  direct  obstruction,  does  not  negative 
the  Inference  that  It  was  an  obstruction 
within  Code  Supp.  1907,  I  1560,  requiring 
the  road  supervisor  to  remove  all  obstruc- 
tions In  the  road.  Davis  v.  Picicerell,  117  N. 
W.  276,  277,  139  Iowa,  186. 

A  "street"  la -a  public  way,  from  side  to 
side  and  end  to  end,  so  that  any  private  use 
which  In  any  degree  hinders  or  prevents  its 
free  use  as  a  public  way  to  its  full  extent  is 
an  "obstruction"  or  "Incumbrance"  within  the 
meaning  of  the  law.  Lacey  v.  City  of  Oska- 
loosa,  121  N.  W.  542,  544,  143  Iowa.  704,  31 
L.  R.  A.  (N.  S.)  853. 

An  "obstruction"  is  merely  matter  out  of 
place,  and  that  which  may  be  a  stepping  stone 
in  a  position  where  it  is  needed  and  may  be 
used  as  such  becomes  an  obatmction  when 
occupying  a  place  Intended  for  other  use, 
and  where  it  is  not  needed  and  cannot  be  so 
used.  Where  a  pavement  has  been  laid,  the 
asphalt  surf  ace  of  which  lays  smoothly  4own 
to  the  curb,  a  block  of  stone  placed  within  the 
curb  is  an  "obstruction,"  and  becomes  a  nui- 
sance. McCormack  v.  Robin,  52  South.  779, 
781,  126  La.  594,  139  Am.  St  Rep.  549. 

An  embankment  in  a  street  dedicated  to 
public  travel  and  traveled  as  a  public  street, 
is  an  "obstruction,"  and  under  the  Vrooman 
Act  (St  1885,  p.  160,  c.  153)  the  superintend- 
ent of  streets  is  liable  for  falling  to  take 
steps  to  protect  against  the  danger  to  public 
travel  caused  thereby.  Merritt  v.  McFar- 
land,  88  Pac.  369,  370,  4  Cal.  App.  390. 

The  placing  of  a  fence  across  a  public 
road  constitutes  an  "obstruction,"  within  Rev. 
Code  1852,  as  amended  .1893,  p.  001,  c  60,  | 
31,  declaring  that,  if  any  person  shall  ob- 
struct a  public  road,  he  shall  be  deemed 
guilty  of  a  misdemeanor.  State  v.  Southard 
(Del.)  66  Ati.  872,  373,  6  Pennewlll,  247.  But 
a  fence  permitted  by  a  dty  to  remain  across 
an  unopened  street  after  the  land  had  been 
acquired  for  street  purposes  is  not  an  illegal 
''obstruction,"  so  as  to  entitie  one  to  recover 
damages  caused  by  surface  flood  water  turned 
back  over  his  land  by  the  fence;  such  per- 
mission being  expressly  authorized  by  the 


city's  (^rter.  Parsons  Bros.  v.Olty  of  New 
York,  96  N.  Y.  Supp.  131,  133,  107  App.  Div. 
324. 

A  barbed-wire  fence  Intentionally  placed 
nearly  lengthwise  the  traveled  portion  of  a 
public  highway;  Bartiett  ▼.  Beardmore,  46 
N.  W.  494,  497,  77  Wis.  85;  or  a  structure 
within  the  limits  of  the  highway  which  im- 
pedes or  seriously  inconveniences  travel  there- 
on, constitutes  an  "obstruction"  within  the 
meaning  of  St  1898,  S  1326,  imposing  a  pen- 
alty therefor,  Jones  v.  Tobin,  115  N.  W.  807, 
808,  135  Wis.  286;  and  a  post  set  between 
two  large  stones  already  in  a  highway  may  be 
an  "obstruction"  within  this  statute.  Neale 
V.  State,  120  N.  W.  345,  346,  138  Wis.  484. 

Any  object  unlawfully  placed  within  the 
limits  of  a  highway  is  an  "obstruction,"  if  it 
impedes  or  seriously  inconveniences  public 
travel  or  renders  it  dangerous,  and  it  is  un- 
necessary that  such  object  should  stop  travel 
in  order  to  be  an  obstruction.  Jennings  v. 
Johonnott,  135  N.  W.  170, 171, 149  Wis.  660. 

The  trees,  grass,  and  flowers  growing  on 
park  strips  maintained  by  a  municipality  be- 
tween the  curbing  and  the  sidewalk  and  prop- 
er barriers  placed  around  them  to  protect 
them  are  not  "obstructions"  or  nuisances 
within  the  meaning  of  the  statute  requiring 
the  city  council  to  keep  the  streets  of  a  muxilc- 
Ipality  open,  in  repair,  and  free  from  nui- 
sance. Village  of  BamesvUle  v.  Ward,  96  N. 
£.  937,  938,  85  Ohio  St  1,  40  L.  R.  A.  (N.  S.) 
94,  Ann.  Cas.  1912D,  1234. 

A  step  4%  inches  high  and  lO'V^  inches 
wide,  close  up  to  a  building  in  front  of  which 
it  is  placed,  and  used  as  a  means  of  access  to 
it  from  the  street,  does  not  constitute  an  un- 
lawful "obstruction,"  and  does  not  interfere 
to  an  appreciable  or  unreasonable  extent  with 
the  use  of  the  sidewalk,  so  as  to  sustain  an 
action  by  a  pedestrian  injured  by  stumbling 
over  it  City  of  Richmond  v.  Lambert,  68 
S.  B.  276,  111  Va.  174,  277,  28  L.  R.  A.  (N.  S.) 
380. 

The  lawful  change  of  the  grade  of  a 
street  is  not  a  "use  or  obstruction  of  the 
street,"  within  the  meaning  of  Laws  1889,  c. 
255,  making  municipal  and  other  corpora- 
tions liable  for  the  use  or  obstruction  of 
streets,  so  as  to  materially  Interfere  with 
their  usefulness  as  such,  etc  Smith  ▼•  Eau 
Claire,  47  N.  W.  830,  831,  78  Wia  467. 

Of  luiTlsatloii 

A  barge  negllgentiy  moored  to  the  bank 
of  a  canal,  which  because  of  such  negligence 
floats  out  into  the  channel  of  the  canal  caus- 
ing a  collision  with  a  passing  vessel,  is  dear- 
ly within  the  meaning  of  the  term  "obstruc- 
tion." GilUkln  &  Oaskell  v.  Lake  Drummond 
Canal  &  Water  Co.,  60  S.  B.  654, 147  N.  C.  39. 

Act  Cong.  March  3,  1899,  c.  425,  |  9,  30 
Stat  1151  relating  to  the  "obstruction"  of 
navigable  streams,  declares  that  it  shall  not 
be  lawful  to  construct  or  commence  the  con* 
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etruction  of  any  bridge,  dam,  dike,  or  cause- 
way over  or  in  any  port,  roadstead,  liaven, 
harbor,  canal,  navigable  river,  or  other  navi- 
gable water  of  the  United  States,  unless  the 
consent  of  Congress  to  such  structures  shall 
have  been  obtained,  and  until  the  plans  for 
the  same  shall  have  been  approved  by  the 
chief  of  engineers  and  the  Secretary  of  War, 
with  certain  provisos.  Section  10  prohibits 
the  creation  of  any  obstruction,  not  afiSrma- 
tively  authorized  by  Congress,  to  the  navi- 
gable capacity  of  any  of  the  waters  of  the 
United  States.  Held,  that  section  10  not  only 
includes  the  kind  of  structures  specifically 
referred  to  in  section  9,  but  all  others  that 
may  be  an  obstruction  to  the  navigable  capac- 
ity of  the  waters  of  the  United  States,  with- 
out reference  to  whether  the  obstruction  is 
but  slight,  and  only  temporary.  Hubbard  v. 
Fort,  188  Fed.  987,  997. 

Of  officer 

Pen.  Code  1^5,  §  306,  making  It  a  misde- 
meanor to  "obstruct,"  resist,  or  oppose  an 
officer  serving  or  attempting  to  execute  any 
lawful  process,  implies  force  as  a  necessary 
element  of  the  resistance.  Moses  v.  State, 
64  S.  £.  699,  6  Ga.  App.  251. 

An  officer  was  sent  into  a  saloon  to  ar- 
rest one  S.,  who  was  in  a  fight.  The  defend- 
ant, a  one-armed  man,  who  had  known  the 
officer  for  some  30  years  and  was  a  friend  of 
the  belligerent,  put  his  arm  on  the  officer's 
shoulder,  and  told  him  to  let  S.  go,  and  he 
would  take  him  home  and  take  care  of  him. 
The  officer  struck  the  defendant,  who  then 
desisted  from  any  further  act  An  informa- 
tion was  filed,  alleging  that  the  defendant 
.  had  unlawfully  obstructed  an  officer  in  the 
discharge  of  his  duty.  Penal  Code,  under 
which  this  information  was  based,  provides 
that  any  one  who  willfully  delays  or  ob- 
structs an  officer  in  the  discharge  of  his 
duty  is  guilty  of  a  misdemeanor.  Held,  that 
acts  of  the  defendant  did  not  constitute  an 
obstruction  of  the  officer,  as  "obstruction" 
usually  means  "to  impede,  hinder,  or  stop." 
State  V.  Knudson,  131  N.  W.  400,  401»  27  S.  D. 
400. 

CM  prosecution  of  aetion 

The  term  "obstruct  or  hinder'*  in  the 
statute  of  limitations  imports  resistance  and 
obstruction  of  rights,  and  unless  acts  com- 
plained of  by  a  creditor  are  in  point  of  fact 
such  as  would  hinder  or  prevent  him  bring- 
ing suit,  notwithstanding  his  desire  to  do  so, 
they  cannot  properly  be  said  to  obstruct  or 
hinder  him.  Ky.  St  1903,  §  2552,  provides 
that  if  judgment  be  rendered  for  plaintiff  in 
any  ease  provided  in  the  four  preceding  sec- 
tions (which  refer  only  to  sureties),  and  the 
same  be  afterward  reversed  or  arrested,  or  if 
the  :fudgment  be  obstructed  by  appeal,  super- 
sedeas, or  injunction,  the  time  of  such  ob- 
struction shall  also  be  disallowed,  does  not 
apply  where  an  appeal  is  made  in  an  action 
against  the  principal,  and  so  does  not  suspend 


the  statute  of  limitations  In  favor  of  the 
sureties.  McGovern  v.  Rectanus  (Ky.)  106 
S.  W.  965,  967,  14  L.  R.  A.  (N.  S.)  380  (citing 
Reid  V.  Hamilton,  18  S.  W.  770,  92  Ky.  619; 
Coleman  v.  Walker,  3  Mete.  [60  Ky.l  68,  77 
Am.  Dec.  163;  Kennedy  v,  Foster's  Executor, 
14  Bush  [77  Ky.]  479). 

Of  railroad  track  or  train 

A  statute  which  requires  warnings  to  be 
given  by  a  locomotive  when  an  "obstruction'' 
appears  on  a  railroad  track  extends  to  per- 
sons appearing  on  the  track,  or  so  near  there- 
to as  to  be  within  striking  distance.  One 
does  not  pass  ''beyond  striking  distance,"  so  as 
to  absolve  the  railroad  from  the  duty  of  stop- 
ping the  train,  so  long  as  he  was  still  so  dose 
to  the  track  that,  having  due  regard  for  the 
instinct  of  self-preservation  and  the  Involtm- 
tary  movements  of  the  body,  there  was  still 
a  reasonable  probability  or  likelihood  that  he 
might  fall  or  be  thrown  against  the  side  of  the 
engine  or  train  as  it  passed  him.  Southern 
Ry.  Co.  V.  Sutton,  179  Fed.  471,  474,  103  C.  C. 
A.  51. 

The  word  "obstruction,"  in  Code  1907, 
§  5473,  requiring  a  railroad  engineer,  on  per- 
ceiving any  "obstruction"  on  the  track,  to 
stop  the  train,  is  not  to  be  construed  in  the 
sense  of  "object,"  and  the  statute  does  not 
require  the  stoppage  of  a  train  on  the  engi- 
neer perceiving  any  object  on  the  track,  as  t 
chicken,  turkey,  or  buzzard.  Smith  v.  Central 
of  Georgia  Ry.  Co.,  51  South.  792,  793,  165 
Ala.  407. 

The  condition  of  the  atmosi^ere  and  the 
hour  of  the  day  do  not  constitute  "obstrae- 
tions,"  such  as  will  excuse  a  traveler  from 
exercising  his  sense  of  sight  and  heariog 
in  crossing  a  railroad  track.  On  the  con- 
trary, the  darker  it  is,  the  more  careful  be 
should  be.  Morrow  v.  North  Carolina  It 
Co.,  59  S.  B.  158,  159,  146  N.  C.  14. 

An  object  does  not  appear  on  the  "road," 
within  Shannon's  Code,  §f  1574,  1575,  requir- 
ing railroads  to  maintain  a  lookout  on  tbe 
locomotive,  and  when  any  person  or  other 
"obstruction  appears  on  the  road"  to  sound 
the  alarm  whistle,  etc.,  untU  the  object  is 
near  enough  to  be  struck  by  a  passing  train. 
Rogers  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Ox, 
136  Fed.  673,  574,  69  a  C.  A.  321  (dting 
Louisville,  N.  &  G.  S.  R.  Co.  v.  Reidmond,  U 
ILea  [79  Tenn.]  20^. 

Of  sidewalk 

Plaintiff  was  injured  by  falling  over  a 
plank  left  by  a  city  contractor  across  a  ride- 
walk.  The  court  charged  that  plaintiil  In 
the  complaint  alleged  that  d^endants  bad 
notice  of  the  obstruction  in  time  to  have  pre^ 
vented  the  injury  to  plaintiff,  that  notice  of 
the  condition  might  be  either  actual  or  con- 
structive, and  might  be  inferred  fh>m  the 
length  of  time  the  obstruction  existed,  togeth- 
er with  all  the  other  facts  and  circumstances 
concerning   the   same,    and   in  determining 
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whether  defendants  knew  of  the  ohstructlon 
tbe  jury  should  take  into  account  when  it 
was  placed,  the  length  of  time  it  existed, 
the  condition  of  the  street  and  sidewalk  as 
to  whether  there  was  much  or  little  travel, 
or  otherwise,  and  from  all  the  facts  deter- 
mine whether  defendants  knew  it  Held, 
that  the  court  did  not  err  in  referring  to 
the  plank  as  an  "obstruction,"  since  anything 
which  to  any  extent  obstructs  the  free  use  of 
a  street  or  sidewalk  is  an  '"obstruction" 
though  every  obstruction  Is  not  of  such  a 
character  as  to  render  the  street  or  sidewalk 
unsafe  for  nse,  and  that  the  Instruction  was 
not  misleading  as  either  assuming  or  intimat- 
ing that  the  obstrnction  was  dangerous  or  of 
such  a  character  as  to  Indicate  that  defend- 
ants were  negligent  In  placing  it  there  or 
permitting  it  to  remain.  City  of  Bvansville 
V.  PIfer  and.)  100  N.  E.  110,  112. 

OBTAIN 

"Obtain"  is  defined  as  follows:  "I.  trans. 
1.  To  get;  procure;  secure;  acquire;  gain; 
as  to  obtain  a  month's  leave  of  absence;  to 
obtain  riches.  •  ♦  ♦  II.  intrans.  1.  To 
secure  what  one  desires  or  strives  for;  pre- 
vail; succeed."  An  indictment  under  the 
federal  statute  for  mailing  a  letter  giving 
information  where  and  how  and  of  whom 
and  by  what  means  articles  and  things  de- 
signed and  intended  for  the  procuring  of  an 
abortion  might  be  "obtained"  states  an  of- 
fense, where  it  sets  out  a  letter  written  to 
defendant  inquiring  for  some  medicine  or 
other  means  for  accomplishing  such  result, 
and  a  letter,  alleged  to  have  been  mailed  by 
defendant  in  reply,  which,  when  read  in 
connection  with  the  letter  of  inquiry,  in  ef- 
fect offers  for  a  stated  consideration  to  ef- 
fect the  desired  result  by  some  treatment  or 
operation,  although  the  particular  means 
\s  not  specified;  the  word  "thing,"  as  used 
in  the  statute,  being  a  comprehensive  term, 
which  includes  any  kind  of  treatment  or  op- 
eration. United  States  v.  Somers,  164  Fed. 
259,  262  (quoting  and  adopting  definition  in 
Cent.  Diet.). 

Am  aoqvire  posseMdoa  of 

"Obtain"  means  "to  get  hold  of  by  ef- 
fort," *'to  get  possession  of,"  or  "to  have  In 
possession."  On  an  indictment  for  obtaining 
money  under  false  pretenses,  it  appeared 
that  defendant,  in  Pennsylvania,  to  establish 
a  flnancial  credit,  made  written  statements 
to  a  company  in  New  York,  which  relied  on 
the  same,  and  accepted  his  order  for  goods, 
and  delivered  them  to  a  carrier,  and  they 
were  received  in  Pennsylvania  by  the  person 
mniring  the  order.  Held  that,  such  state- 
ments b^ng  false  and  fraudulent,  defendant 
was  grnilty  of  "obtaining"  goods  in  Pennsyl- 
vania under  false  pretenses.  Commonwealth 
T.  Sctimnnk,  66  Aa  1068,  1089,  207  Pa.  644, 
99  Am.  St  Bep.  801.. 


OBTAUr  VAIiIDXTT 

As  used  in  Bev.  St  1900,  |  1276,  provid- 
ing that  before  any  school  bond  "shall  obtain 
validity  or  be  negotiated,  such  bond  shall  first 
be  presented  to  the  state  auditor,  who  shall 
register  the  same,"  the  term  "obtain  validi- 
ty" means  to  become  clothed  with  validity 
as  a  present  and  subsisting  obligation;  and 
the  term  "negotiated"  means  sold  and  put 
in  circulation  by  delivery  in  consummation 
of  the  sale ;  and  ofilcers  of  a  school  district 
after  bonds  have  been  voted,  may  advertise 
for  bids  and  accept  a  bid  for  bonds  before 
they  have  been  registered  by  the  state  audi- 
tor ;  and  hence  such  acts  of  the  officers  fur- 
nish no  reason  for  refusing  registration. 
State  ex  rel.  Carrollton  School  Dlst.  v.  Gor- 
don, 133  8.  W.  44,  47,  231  Mo.  647. 

OBTAIMABIiE 

The  word  "obtainable,"  in  a  contract  pro- 
viding that  scrip  exchangeable  for  tickets 
will  not  be  honored  for  passage  on  trains 
except  from  stations  where  tickets  are  not 
obtainable,  cannot  be  given  its  full  natural 
meaning;  but  must  be  restricted  to  mean 
that  scrip  cannot  be  used  for  fbre  on  trains, 
except  from  stations  where  tickets  are  not 
kept  on  sale  or  for  exchange  for  scrip.  Kot- 
minsky  v.  Oregon  Short  Line  R.  Co.,  104 
Paa  570,  572,  36  Utah,  464.  24  L.  R.  A.  (N. 
S.)  758. 

OBTAINING       OBEDIT       ON       TALBB 
STATEMENT 

A  flnancial  statement  made  by  a  bank- 
rupt to  a  mercantile  agency  in  response  to 
a  request  therefor  stating  tliat  "this  infor- 
mation is  asked  for  and  received  in  strict 
confidence  for  commercial  use  only,"  is  not 
within  Bankr.  Act  July  1,  1898,  c.  541,  {  14b 
(3),  as  added  by  Act  Feb.  5,  1903,  c.  487,  § 
4,  making  it  a  ground  for  refusal  of  a  dis- 
charge if  a  bankrupt  has  "obtained  prop- 
erty on  credit  from  any  person  upon  a  ma- 
terially false  statement  in  writing  made  to 
such  person  for  the  purpose  of  obtaining  such 
property  on  credit"  as  respects  a  creditor  who 
sold  goods  to  the  bankrupt  more  than  a  year 
after  such  statement  was  made,  and  such 
creditor  has  no  standing  to  oppose  a  dis- 
charge under  such  provision.  Novick  v.  £}. 
P.  Reed  &  Co.,  192  Fed.  20,  112  C.  C.  A.  408. 


OBTAINING    PBOPIQBTT 
PBETENSE 

See  False  Pretense. 


BT    FALSE 


OBVIOUS 

The  word  "obvious"  means  easily  dis- 
covered, plain,  manifest  evident  The  Sikh, 
175  Fed.  869,  871;  State  v.  Kauffman,  108 
N.  W.  246,  20  S.  D.  620  (quoting  Webster's 
Diet). 

A  charge  that  the  rules  of  a  railway 
cea^pany  are  to  be  strictly  construed  against 
the  company,  and  will  not  be  held  to  en- 
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join  upon  an  employ6  a  particalar  duty  with 
respect  to  a  particular  subject,  unless  such 
duty  be  comprehended  within  the  clear  and 
"obvious*'  meaning  of  the  rule  Itself,  and 
that  the  violation  of  a  rule  by  an  employ^ 
will  not  forfeit  his  right  to  recover  unless 
there  has  been  a  negligent  violation  of  the 
rule,*  according  to  Its  plain  and  "obvious" 
meaning,  nor  unless  such  violation  of  the 
rules  has  been  a  contributing  cause  for  his 
injury,  is  not  erroneous  because  of  the  use 
of  the  word  "obvious,"  which  is  a  pretty 
strong  sounding  word.  Its  chief  Juridlc  em- 
ployment is  by  judges  of  courts  of  review, 
who  generally  pronounce  obvious  those  prop- 
ositions which  they  are  able  to  support  with 
but  sparse  array  of  precedent  and  which 
they  are  unwilling  to  put  forth  as  an  original 
dictum  without  the  supporting  Influence  of 
some  strong.  Impressive,  faith-bearing  word; 
for  a  proposition  weak  in  substance  is  oft 
aided  in  appearance  by  the  strength  of  so- 
nancy,  and  "obvious"  is  a  sonant  word.  How- 
ever, this  word  is  not  absolutely  interdicted 
to  the  trial  judges;  and  in  proper  cases 
they  may  use  it  cautiously,  if  the  facts  are 
sufficient  to  justify  it  Georgia,  F*.  &  A.  By. 
Co.  V.  Sasser,  61  S.  E.  505,  508,  4  Ga.  App. 
276. 

The  word  "obviously,"  as  used  in  the 
rule  that  the  employer  will  not  discharge 
his  duty  by  furnishing  the  ordinary  place  or 
appliance,  if  such  ordinary  place  or 
appliance  be  obviously  dangerous,  does  not 
apply  to  any  person,  no  matter  how  unskill- 
ed or  ignorant,  but  to  the  ordinarily  careful 
employer  who  Is  charged  with  the  duty  of 
furnishing  the  place  or  appliance,  or  to  a 
person  possessing  equal  skill  and  Judgment 
and  opportunity  for  examination  as  such  an 
employer.  Yazdzewski  v.  Barker,  111  N.  W. 
089,  690.  691,  131  Wis.  494,  120  Am.  St  Rep. 
1059. 

The  word  "obviously,"  before  the  word 
dangerous,  in  an  instruction  that,  where  an 
«nploy6  has  two  ways  of  performing  a  duty, 
one  of  which  Is  dangerous  and  the  other 
safe,  and  he  knowingly  and  voluntarily,  or 
through  negligent  ignorance,  seeks  the  dan- 
gerous one,  thereby  bringing  on  himself  an 
injury  which  probably  would  not  have  be- 
fallen him  if  he  had  selected  the  other  one, 
merely  emphasizes  the  notion  that,  to  Im- 
pute contributory  negligence  to  the  employ^ 
as  a  matter  of  law,  the  danger  of  the  means 
or  methods  must  have  been  known  to  him, 
or  the  circumstances  must  have  been  such 
that  it  ought  to  have  been  known  to  him, 
and  the  use  of  the  word  does  not  render  the 
instruction  erroneous.  Johnson  T.  Maletta, 
87  Pac.  447,  450,  34  MIont  477. 


OBVIOUS  DANGER 

Exposure  to,  see  Exposure. 
Obvioua    risk    of   danger^ 


ObTiona 


OBVIOUS  DEFECT 

See  Open  and  Obvious  Deflect. 

OBVIOUS  ERROR 

The  act  of  the  board  in  making  a  groBB 
increase  in  the  aggregate  valuation  was  an 
"obvious  error"  within  Klrby's  Dig.  |  7003, 
providing  that,  where  there  has  been  an  ob- 
vious error  discovered  in  the  assessment  of 
personal  property,  the  owner  may  have  It  ad- 
Justed  upon  proper  showing  to  the  coanty 
court  Board  of  Equalization  of  Saline  Goan- 
ty  V.  Hughes,  105  S.  W.  577,  84  Ark.  347. 

OBVIOUS  RISKS 

An  ''obvious  danger,"  with  reference  to 
the  character  of  an  employment,  is  one  tb&i 
is  discoverable  in  the  exercise  of  that  rea- 
sonable care  which  persons  of  ordinary  in- 
telligence may  be  expected  to  take  for  th^ 
own  safety.  Hardy  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  115  N.  W.  8,  11,  139  Iowa,  3H  !• 
L.  B.  A,  (N.  S.)  997  (citing  Newbury  v.  Getcfa- 
el  &  Martin  Lumber  &  Mfg.  Co.,  69  N.  W. 
743,  100  Iowa,  451,  62  Ant  St  Rep.  582: 
Hanson  v.  Hammell,  77  N.  W.  839,  107  lowi, 
171). 


tu 


'Obvious  danger,*'  as  applied  to  assojnp- 
tlon  of  risk  by  a  servant,  is  that  danger 
which  would  have  been  seen  and  observed  bj 
reasonably  prudent  men.  James  Ramage 
Paper  Co.  v.  Bulduzzi,  147  Fed.  161,  154,  77 
C.  O.  A.  393. 

Stepping  from  a  moving  train,  irrespec- 
tive of  the  speed  at  which  it  was  moving.  Is 
not,  as  a  matter  of  law,  an  "obvious  danger,"* 
within  an  accident  insurance  company's  poli- 
cy relieving  the  company  from  liability  for 
death  resulting  from  exposure  to  an  obvious 
risk.  National  Life  &  Accident  Ins.  O).  v. 
Lokey,  52  South,  45,  47,  166  Ala.  174. 

The  term  "obviously  dangerous"  means 
plainly  dangerous.  If  a  carrier's  station  plat- 
form is  obviously  dangerous,  the  carrier  is 
guilty  of  the  grossest  negligence.  Randolpb 
V.  Chicago,  M.  &  St  P.  Ry.  Co.,  79  S.  W. 
1170,  1171,  106  Mo.  App.  646. 

A  flagstone  in  a  sidewalk  6  feet  wide, 
which  projected  at  the  highest  point  2% 
inches  above  the  other  stones,  and  gradually 
decreased  till  it  was  level  with  the  other 
stones  at  the  outside  of  the  walk,  was  not 
an  "obviously  dangerous**  defect,  rendering  a 
dty  liable  for  injuries  to  one  tripping  and 
falling  over  it  Davidson  v.  City  of  New 
York,  117  N.  Y.  Supp.  185»  186,  133  App.  IMt. 
352. 

A  clause  in  an  accident  policy  limiting  re- 
covery, in  case  of  death  "due  to  unnecessary 
exposure,  to  obvious  risk  of  Injury  or  obvious 
danger,"  must  be  deemed  to  Include  all  cases 
of  exposure  to  unnecessary  danger  attribata* 
ble  to  negligence  on  the  part  of  the  Insured: 
and  it  Is  proper  to  charge  the  word  **obvl- 
ous,"  as  used  In  the  policy*  means  ''a9P•^ 
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ent,"  "perceivable/'  or  whether  or  not  a  thing 
can  be  seen.  Price  v.  Standard  Life  &  Ace. 
Ins.  Co.,  d9  N.  W.  887,  888,  92  Minn.  238. 

An  "obvious  risk"  is  such  as  would  In- 
stantly appeal  to  th^  senses  of  an  intelligent 
person  familiar  with  the  business,  and  about 
which  there  can  be  no  difference  of  opinion 
in  the  minds  of  Intelligent  persons ;  and  it  is 
not  required  that  the  servant  make  close 
scrutiny  into  all  the  details  of  the  instru- 
mentalities with  which  he  deals  to  determine 
the  risk  involved.  Millen  v.  Pacific  Bridge 
Ck).,  95  Pac.  196,  199,  51  Or.  538 ;  Gentzkow 
v.  Portland  Ry.  Co.,  102  Pac.  614,  619,  54 
Or.  114,  135  Am.  St.  Rep.  821  (quoting  and 
adopting  definition  in  Johnston  v.  Oregon  S. 
L.  &  U.  N.  Co.,  31  Pac.  283,  286,  23  Or.  94, 
105,  and  citing  and  adopting  Stevens  v.  Unit- 
ed Gas  &  Electric  Co.,  60  Atl.  848,  850,  73 
N.  H.  159,  163,  70  L.  R.  A,  119;  Bergin  v. 
Southern  New  England  Tel.  Co.,  38  Atl.  888, 
70  Conn.  54,  39  L.  R.  A.  192 ;  Law  v.  Central 
Dlst  Printing  &  Telegraph  Co.,  140  Fed.  558 ; 
Anderson  v.  Inland  Telephone  &  Telegraph 
Co.,  53  Pac.  657,  19  Wash.  575,  41  L.  R.  A. 
410;  Wood,  Master  &  Servant,  763). 

Risks  which  are  Incident  to  the  business 
must  not  be  confounded  with  such  as  are 
denominated  "obvious.**  The  former  sort 
comprises  those  which  accompany  or  arise 
from  tlie  natural  or  usual  method  of  conduct- 
ing the  particular  business,  and  has  more 
special  relation  to  perils  which  attend  the 
business  generally,  while  the  latter  include 
such  as  are  manifest  as  to  the  sense  of  ob- 
servation, oi)en,  and  readily  discernible, 
whether  they  arise  from  the  nature  of  the 
business,  the  particular  manner  in  which  it 
is  conducted,  or  the  use  of  defective  and  un- 
safe appliances.  New  Omaha  Thomson  Hous- 
ton Elec.  L.  Co.  V.  Rombold,  106  N.  W.  213, 
216,  73  Neb.  259. 

Laws  1902,  p.  1750,  c  600,  |  3,  providing 
that  an  employ 6,  by  entering  on  or  continu- 
ing in  the  employer*s  service,  shall  be  pre- 
sumed to  have  assented  to  the  necessary  risks 
of  the  employment,  such  risks  Including  those 
inherent  in  the  nature  of  the  business,  after 
the  employer  has  exercised  due  care  for  the 
safety  of  employes,  and  complied  with  laws 
regulating  such  business,  distinguishes  be- 
tween •'necessary  risk*'  and  "obvious  risk,** 
which  latter  may  be  due  to  the  master's  fail- 
ure to  perform  his  duty.  Hurley  v.  Olcott, 
119  N.  Y.  Supp.  430,  435,  134  App.  Dlv.  631. 

In  a  dissenting  opinion  in  Logerto  v.  Cen- 
tral Bldg.  Co.,  108  N.  y.  Supp.  604,  123  App. 
Div.  840,  the  term  "obvious  risk**  is  defined  as 
such  a  risk  "as  is  apparent,  and  it  must  be 
apparent  to  the  person  who  is  claimed  to 
have  assumed  the  risk.**  Ward  v.  Edison 
Electric  Illuminating  Co.,  108  N.  Y.  Supp.  608, 
610,  124  App.  Dlv.  22. 

An  instmction  that  a  servant,  in  ent^- 
ing  on  bis  employment,  ^assumed  all  the  ob- 


vious and  ordinary  risks  or  dangers  Incident 
to  the  employment,  and  that,  if  the  Injury 
arose  out  of  such  obvious  risks  and  dangers, 
defendant  was  not  liable,"  was  not  improper 
for  failure  to  separate  "obvious  and  ordinary 
risks*'  from  "the  obvious  and  the  ordinary 
risks** ;  tibe  case  having  been  tried  on  the  the- 
ory tliat  the  risk  was  an  ordinary  one. 
Thomas  v.  Boston  &  M.  Oonsol.  Copper  & 
Sliver  Min.  Co.,  87  Pac.  972,  978,  34  Mont 
370. 

OCCASION 

See  Privileged  Occasion;    Special  Occa- 
sion. 

The  word  "occasion,**  as  used  in  an  aver- 
ment in  a  pleading  of  estoppel  that  S.  had 
full  time,  occasion,  and  opportunity  in  which 
to  notify  the  plaintiff  of  a  forgery,  held  to 
mean,  not  only  time  and  opportunity,  but 
such  conditions  and  circumstances  as  requir- 
ed him  to  speak,  or  otherwise  be  forever  es- 
topped from  denying  his  signature.  Shlnew 
V.  First  Nat.  Bank,  95  N.  E.  881,  883,  84  Ohio 
St  297,  36  L.  R.  A.  (N.  S.)  1006,  Ann.  Cas. 
19120,  587. 

The  statute  providing  that  any  telegrai^ 
company  within  the  state  shall  be  liable  for 
aU  damages  "occasioned**  by  the  negligence 
of  their  operators  in  receiving,  copying, 
transmitting,  or  delivering  messages,  does  not 
render  telegraph  companies  liable  for  dam- 
ages other  than  the  proximate  result  of  its 
negligence.  The  word  "occasioned**  Is  used 
with  reference  to  settled  rules  of  legal  re- 
sponsibility for  breach  of  duty  constituting 
actionable  negligence.  Fisher  v.  Western  Un- 
ion Telegraph  Co.,  96  N.  W.  545,  547,  119 
Wis.  146. 

"Webster  defines  'occasion*  as  follows: 
'To  cause  or  to  bring  about  by  furnishing  the 
condition  or  occasion  needed  for  the  action  of 
a  principal  cause ;  to  cause  accidentally  or  In- 
cidentally, or  simply  to  cause  or  bring  ubout*  ** 
A  fire  Insurance  policy  provided  that  the  com- 
pany should  "not  be  liable  for  loss  caused, 
directly  or  indirectly,  by  invasion,  •  ♦  ♦ 
or  by  order  of  any  dvil  authority,  or  for 
loss  or  damage  occasioned  *by  or  through 
♦  ♦  ♦  earthquake.*  **  Held,  that  the  words 
"directly  or  Indirectly"  did  not  apply  to  the 
provision  respecting  earthquake;  that,  con- 
struing such  provision  most  strongly  against 
the  insurer,  in  accordance  with  the  establish- 
ed rule,  the  word  "occasioned**  was  equiva- 
lent to  "caused,**  and  related  to  the  origin  of 
the  fire,  and  the  provision  exempted  the  com- 
pany from  liability  for  loss  only  where  an 
earthquake  was  the  immediate,  direct,  and 
proximate  cause  of  the  fire  which  destroyed 
the  property.  Baker  St  Hamilton  v.  Wll- 
Uamsburgh  City  Fire  Ins.  Co.,  157  Fed.  280. 
283.  See,  also,  Williamsburgh  City  Fire  Ins. 
Co.  of  Brooklyn  v.  Willard,  164  Fed.  404,  406, 
90  a  0.  A.  892,  21  L.  R.  A.  (N.  8.)  108. 
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Under  a  fire  insurance  policy  which  ex- 
empted the  Insurer  from  liability  for  any  loss 
"occasioned  by  or  through  earthquake,"  there 
can  be  no  recovery  If  it  is  shown  by  a  pre- 
ponderance of  the  evidence  that  if  there  had 
been  no  earthquake,  and,  but  for  the  earth- 
quake, the  fire  which  destroyed  the  insured 
property  would  not  have  started,  and  a  fire 
thus  started  by  an  earthquake  in  another 
building,  which  spread  to  and  destroyed  tiie 
insured  property,  is  one  occasioned  "by  or 
through  earthquake"  within-  the  meaning  of 
such  provision.  Henry  Hllp  Tailoring  Co.  v. 
Wllllamsburgh  City  Fire  Ins.  Co.  of  Brook- 
lyn, 157  Fed.  285,  286. 

OCCASIONAL  DRINK 

A  life  policy  was  issued  on  an  applica- 
tion wherein  insured  stated  that  he  had  no 
dally  habit  as  to  the  use  of  liquor,  but  took 
an  occasional  drink  of  whisky,  and  that  he 
had  always  been  in  the  habit  of  so  doing. 
Insured  drank  more  or  less  frequently  for 
weeks  at  a  time,  or  not  at  all.  His  Intervals 
for  drinking  were  not  regular.  He  was  never 
so  Intoxicated  as  to  be  incapable  of  doing 
business.  Held,  that  insured's  statements 
were  not  willfully  and  intentionally  false, 
and  he  could  recover  on  fhe  policy;  the  word 
"occasional"  meaning  occurring  more  or  less 
frequently,  but  not  at  fixed  or  regular  inter- 
vals. Aris  ▼.  Mutual  Life  Ins.  Co.  of  New 
York,  103  Pac.  50,  62,  54  Wash.  209. 

An  "oGcaslonal"  glass  of  beer  may  meaii 
anything  from  a  glass  onoe  a  month  to  one 
every  15  minutes,  according  to  the  capacity 
of  the  individual,  or,  perhaps,  according  to 
the  "liberality"  of  his  views.  A  statement  in 
an  application  for  life  insurance  that  the 
applicant  drinks  a  "glass  of  beer  occasional- 
ly" is  sufficient  to  suggest  to  a  discreet  per- 
son the  advisability  of  further  inquiry.  Bier- 
mann  v.  Guaranty  Mutual  life  Ins.  Co.,  120 
N.  W.  963,  965,  142  Iowa,  341. 

OCCUPANCY 

See  During  Occupancy  of  Building. 

In  relation  to  building  insured,  see  Un- 
occupied ;     Vacancy — Vacant — Vacate. 

"Occupancy"  does  not  necessarily  Include 
residence.  Webster  defines  "occupancy"  as 
"the  act  of  taking  or  holding  possession,'*  and 
an  "occupant"  as  ''one  who  occupies  or  takes 
possession;  one  who  has  the  actual  use  or 
possession,  or  is  in  possession  of  a  thing." 
Twiggs  V.  State  Board  of  Land  Comers,  75 
Pac.  729,  731,  27  Uteh,  241. 

OCCUPANCY  —  OCOITPATIOlf  —  OCOU. 
PT  (Of  Land) 

See   Action    for    Use   and    Occupation; 
Actual  Occupant;  Physical  Occupancy. 
Ready  for  occupancy,  see  Ready. 

"Occupation"  is  to  hold  or  keep  for  use, 
to  possess,  to  cover  or  fill.  So  to  say  that 
pne  occupies  or  haa  occupied  land  continue 


ously  is  tantamount  to  saying  that  he  has  or 
has  had  actual  possession  of  the  same.  Hall 
V.  Roberts  (Ky.)  74  S.  W.  199,  200  (citing 
Webst  Diet.). 

The  phrase  "occupy  and  use,"  In  a  lease 
which  binds  the  lessee  to  expend  a  certain 
sum  for  Improvements  on  the  premises,  and 
which  stipulates  that  in  default  of  the  pay- 
ment of  the  rent  the  lessor  may  re-enter  and 
"occupy  and  use"  for  its  benefit  all  improve- 
ments thereon,  shows  that  it  was  not  in- 
tended that  the  improvements  should  be  re- 
moved, or  that  they  were  in  any  manner 
severable  from  the  land,  and  the  improve- 
ments made  by  the  lessee  are  part  of  the  real 
estate.  In  re  Long  Beach  Land  Co.,  91  N.  I. 
Supp.  503,  606,  101  App.  Dlv.  159. 

Actual  oocnpaaoy  or  residence 

"Occupied"  implies  actual  possession, 
not  constructive  possession.  A  testator  gave 
to  his  housekeeper  for  life  the  use  of  cer- 
tain premises  occupied  by  him.  A  portion 
Qf  the  premises  was  at  the  time  of  his  deatb 
occupied  by  him  as  a  residence,  and  a  por- 
tion by  a  bank  paying  a  monthly  rental 
The  housekeeper  acquired  the  use  of  the  por- 
tion of  the  premises  occupied  as  a  residence 
only.  In  re  Handley's  Estate,  57  Atl.  7m 
757,  208  Pa.  388. 

A  tract  of  250  acres  of  timber  land  was 
''occupied,"  within  Tax  Law  (Laws  1896,  p. 
801,  c.  908)  i  9,  allowing  land  to  be  assessed 
as  nonresident  land  only  where  there  Is  not 
an  owner  or  occupant  of  it  residing  in  the 
tax  district,  and  section  134,  providing  tbat 
the  term  "occupant"  shall  be  construed  to 
mean  a  person  who  has  lawfully  entered 
upon  the  land  so  occupied,  and  la  in  posses 
sion  of  the  same  to  the  exclusion  of  every 
other  person,  and  that  the  term  "occupancj^ 
shall  mean  the  actual,  lawful  and  exdnsive 
use  and  possession  of  such  lands  and  premia- 
es  by  such  an  occupant,  where  the  owners 
had  marked  Its  exterior  lines  by  blazing 
away  part  of  them,  and  loft  a  larger  quantity 
on  the  skids,  and,  at  the  time  the  assessors 
were  on  their  annual  rounds,  were  erecting 
on  it  a  substantial  shanty  large  enough  to 
house  tbem  and  their  bark  peelers.  Clark 
V.  Kirkland,  118  N.  Y.  Supp.  315,  319,  133 
App.  Dlv.  826. 

The  relator  owned  lots  bordering  on 
Lake  Placid,  on  which  it  had  built  an  inn. 
and  also  owned  the  greater  parts  of  two  lots 
situated  in  part  on  Moose  Island  in  the  lake 
and  in  part  under  the  water  of  the  lake,  the 
parts  of  which  nearest  to  the  inn  were  troui 
2^  miles  to  2%  miles  distant,  and  which 
made,  with  the  other  lots,  a  fairly  compact 
tract  owned  and  cared  for  by  the  relator. 
The  lots  sold  were  connected  ynth  the  Inn 
and  with  relator's  boathouse  by  the  waters 
of  the  lake,  and  were  used  in  connection  with 
the  tract  of  land  for  picnics  and  campins- 
and  for  the  purposed  of  enjoyment  by  the 
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members  of  the  Lake  Placid  Boat  Club,  and 
there  were  boat  landings  on  the  two  lots,  and 
relator  had  expended  money  In  repairing  and 
improving  the  approaches  to  the  lots  and  had 
pat  up  signs  forbidding  shooting,  etc.  Held, 
that  **occupancy,"  as  defined  by  Tax  Law 
(Gonsol.  Laws  1909,  c.  60)  f  134,  did  not  re- 
quire that  the  owner  should  build  a  house 
and  reside  upon  the  particular  part  of  the 
lands  sold  for  taxes,  and  that  relator,  upon 
the  occupancy  shown,  was  entitled  to  redeem 
the  lots  from  a  tax  sale.  People  ex  rel. 
Lake  Placid  Co.  y.  Williams,  129  N.  Y.  Supp. 
767,  770,  145  App.  Div.  34. 

An  owner  of  a  preserve  purchased  addi- 
tional land  to  straighten  the  boundary  line 
thereof.  The  additional  land  was  subsequent- 
ly used  in  connection  with  the  preserve.  The 
owner's  superintendent  actually  resided  on 
the  preserve,  and  controlled  the  same,  includ- 
ing the  additional  land  which  was  not  inclos- 
ed, cultiyated,  or  improved.  The  owner  ex- 
pended large  sums  In  improving  the  other 
portion  of  the  preserve,  and  also  continuous- 
ly kept  domestic  animals  thereon.  He  also 
maintained  on  the  premises  metal  notices 
warning  persons  against  trespassing.  The 
notices  were  placed  along  the  boundary  of 
the  preserve,  including  the  additional  land. 
Held,  to  show  an  actual  occupancy  and  i)os- 
session  by  the  owner  of  the  entire  premises, 
including  the  additional  land  within  Tax 
Law  (Consol.  Laws,  c.  60)  |  134,  defining  an 
"occupant*'  as  one  who  has  lawfully  entered 
on  land  and  is  in  possession  thereof  to  the 
exclusion  of  others,  and  "occupancy"  as 
the  actual,  lawful,  and  exclusive  use  and  pos- 
session of  land  by  the  occupant,  and  the  own- 
er was  entitled  to  notice  to  redeem  the  prem- 
ises from  a  tax  sale.  J^eople  ex  rel«  Moyne- 
han  V.  Gaus,  118  N.  Y.  Supp.  756,  757,  134 
App.  Div.  80. 

Under  the  Constitution,  requiring  occu- 
pancy as  well  as  intention  to  create  a  home- 
stead, intention  without  occupancy  is  insuf- 
ficient to  create  a  homesteadi  and  there  must 
be  some  acts  which,  coupled  with  intention, 
constitute  the  necessary  occupancy  Where 
a  widow  purchased  a  vacant  lot,  which  for 
three  years  she  used  only  for  the  raising  of 
vegetables,  being  without  sufllcient  means  to 
erect  a  house,  there  was  no  "occupancy"  suf- 
ficient to  entitle  her  to  claim  the  lot  as  a 
homestead.  Ware  v.  Hall,  101  N.  W.  47,  138 
Mich.  70.  67  L.  R.  A.  313,  110  Am.  St  Rep. 
301. 

"To  'occupy'  means  to  hold  in  possession; 
to  hold  or  keep  for  use;  as  to  occupy  an 
apartment"  Act  Cong.  Aug.  14,  1848  (es- 
tablishing the  territorial  government  of  Ore* 
gon)  I  1,  contains  the  proviso  that  the  title  to 
the  land,  'liot  exceeding  640  acres,  now  oc- 
cupied as  missionary  stations'*  among  the 
Indian  tribes  in  said  territory,  together  with 
the  improvements  thereon,  be  confirmed  and 
established  in  the  several  religious  societies 


to  which  said  missionary  stations  respective- 
ly belong.  Held,  that  such  statute  was  not  a 
grant  certain  of  640  acres  to  each  religious 
society  having  a  missionary  station  on  pub- 
lic lands  within  such  territory,  but  was  a 
grant  only  of  so  much  land  as  was  actually 
occupied  by  such  station,  not  exceeding  640 
acres.  Bishop  of  Nesqually  v.  Gibbon,  15 
Sup.  Ot  779,  784,  158  U.  8.  155,  168»  39  L. 
Ed.  931. 

Operation  of  mine 

''In  the  primary  and  most  familiar  sense 
of  the  word,  'occupy*  is  the  equivalent  of  the 
word  'possess.'  It  implies  the  conception  of 
permanent  tenure  for  a  period  of  greater  or 
less  duration."  As  used  in  a  deed  relating  to 
the  occupation  of  a  coal  bed,  the  word  "occu- 
py" is  synonymous  with  **work*'  or  "operate." 
Hoysradt  v.  Delaware,  L.  &  W.  R.  Ck>.,  151 
Fed.  321,  330  (citing  Lacy  v.  Green,  84  Pa. 
520). 

Possessioii 

As  commonly  used  and  understood,  the 
word  "occupation"  is  synonymous  with  "pos- 
session.'^ Yost  V.  Anchor  Fire  Ins.  Co.,  38 
Pa.  Super.  Gt  694,  599. 

"Possession"  does  not  imply  "occupa- 
tion." United  States  v.  De  la  Maza  Arredon- 
do,  6  Pet  (31  U.  S.)  691,  743,  8  L.  Ed.  547. 

"Possession"  means  actual  control  of 
property  by  physical  occupation.  Collar  v. 
Ulster  &  D.  R.  Ck>.,  131  N.  Y.  Supp.  56^  60, 
72  Misc.  Rep.  274. 

The  word  "possession,"  In  Wilson's  Rev. 
St  Ann.  St  1903,  f  4787,  providing  that  an  ac- 
ticHi  may  be  brought  by  any  person  in  "pos- 
session/' by  himself  or  tenant,  of  real  prop- 
erty, against  any  person  who  claims  an  estate 
or  interest  therein  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  estate 
or  interest,  is  not  equivalent  to  the  word 
"occupancy,"  and  one  who  temporarily  va- 
cates a  homestead  owned  in  fee  simple,  for 
the  purpose  of  giving  educational  advantages 
to  minor  children,  does  not  so  abandon  the 
possession  as  to  forfeit  his  right  to  maintain 
an  action  to  remove  a  cloud  from  the  title. 
Womble  v.  Pike,  87  Pac.  427,  429,  17  Okl.  122. 

The  ordinary  meaning  of  the  word  "pos- 
session" is  the  same  as  "oocupancy."  It  is 
defined  as  the  act  of  possessing;  a  having 
and  holding  or  retaining  of  property  in  one's 
power  or  control.  Nathan  v.  Dierssen,  79 
Pac.  739,  740,  146  Cal.  63;  Uer  v.  Miller,  111 
N.  W.  589,  590,  78  Neb.  675,  14  L.  R.  A. 
(N.  S.)  289  (citing  Cent  Diet). 

Mere  occupancy  or  personal  presence  of 
complainant  on  the  ground  does  not  consti- 
tute such  possession  as  to  sustain  an  action 
of  forcible  entry,  and  a  mere  trespasser  can- 
not by  the  very  act  of  trespass  immediately 
and  without  excuse  give  himself  what  the 
law  understands  by  possession  against  the 
person  whom  he  ejects.    Sehwinn  v.  Perkins^ 


OCCUPANCY— OCCU  P  ATION 


682 


OCCUPANT— OCCUPIER 


78  AU.  19,  21,  7&  N.  J.  Law,  515,  82  L.  B.  A. 
(N.  S.)  51,  21  Ann.  Gas.  1223. 

The  words  "occupation"  and  "posses- 
sion** are  frequently  used  synonymously,  es- 
pecially in  leases  and  like  instruments.  Thus 
where  a  guaranty  for  the  payment  of  rent 
recited  that  the  landlord  had  exacted  from 
the  lessees  a  guaranty  that  they  would  pay 
the  rent  that  might  become  due  under  the 
lease  while  they  were  **in  the  occupation'*  of 
the  premises,  and  stipulated  that  the  guar- 
antor would,  on  default  for  such  months  as 
the  lessees  were  **in  occupation"  of  the  prem- 
ises pay  the  rent,  it  was  held  that,  to  make 
the  instrument  effective,  the  words  "in  occu- 
pation'* will  be  construed  to  mean  "in  posses- 
sion." Woods  V.  Broder,  113  N.  Y.  Supp. 
335,  336,  129  App.  Div.  122. 

Where  an  indictment  for  burglary 
charged  an  entry  without  the  consent  of  the 
occupant  of  a  house,  "occupancy"  is  equiva- 
lent to  "possession,"  and  embraced  a  chicken 
house  on  the  premises  of  prosecutor.  Moore 
V.  State,  88  S.  W.  230.  48  Tex.  Cr.  R.  400. 

Risht  of  way 

An  owner  of  land  adjoining  a  railroad 
location  may  acquire  by  prescription  during 
20  years  an  easement  of  travel  longitudinal- 
ly over  a  part  of  the  location,  notwithstand- 
ing St  1861,  c.  100,  now  St  1906,  c.  463,  pt. 
2,  I  80,  providing  that  no  length  of  occupan- 
cy of  land  of  a  railroad  corporation  by  an 
occupier  of  adjoining  land  shall  create  in 
him  a  right  to  such  land,  which,  when  con- 
sidered in  connection  with  St  1892,  a  275, 
prohibiting  the  acquisition  by  prescription 
of  a  right  of  way  across  any  railroad  loca- 
tion, refers  only  to  titles  In  fee  and  not  to  an 
easement;  the  word  "occupancy"  meaning  a 
permanence  and  continuity  of  possession 
greater  than  that  required  in  the  establish- 
ment of  a  right  of  way.  Hall  v.  Boston  & 
M.  R.  R.,  97  N.  E.  914,  915,  211  Mass.  174. 

Teiuuiey 

The  word  "occupation,"  as  used  in  a 
statute  providing  that  every  contract  or 
agreement  for  the  leasing,  rent,  and  occupa- 
tion of  buildings,  not  in  writing,  shall  be  a 
tenancy  from  month  to  month,  terminable 
only  by  a  month's  written  notice,  does  not 
mean  a  mere  possession  of  premises  by  any 
one  who  happens  to  be  In  them  or  get  in 
them,  but  means  an  occupation  pursuant  to 
an  agreement  between  the  owner  and  the  oc- 
cupier, sufficient  to  create  the  relation  of 
landlord  and  tenant  Permission  of  a  land- 
lord to  a  tenant  on  moving  out,  to  leave 
boxes  in  the  building  for  a  few  days,  on  the 
understanding  that  the  tenant  would  turn 
the  premises  over  clean  and  in  good  condi- 
tion, is  not  such  an  occupation.  Sterling  v. 
Heimann,  82  S.  W.  539,  540,  108  Mo.  App.  40. 


The  occupancy  contemplated  by  Pub.  St 
c.  ^ll*  {  5,  cL  8,  as  amended  by  St  1899,  c. 


465,  exempting  from  taxation  property  of 
literary,  benevolent  charitable,  and  sdeotlfic 
institutions,  "occupied  by  them  or  th^  offi- 
cers for  the  purposes  for  which  they  were 
incorporated,"  must  tend  directly  to  promote 
the  purposes  for  which  the  institatioii  wis 
incorporated.  The  occupation  of  premta 
belonging  to  a  college  by  the  president  and 
the  professors,  and  the  offloera  of  the  imti- 
tution  and  their  familiea,  Is  not  necessarily 
inconsistent  with  the  latent  of  the  statute. 
Phillips  Academy  v.  Inhabitants  of  Andover, 
55  N.  B.  841-^43,  175  Mass.  118,  48  L.  &  A. 
550. 

Dormitories  furnished  by  a  college  with- 
out rent  or  lease,  for  the  use  of  its  students, 
who  club  together  for  the  purpose  of  ob- 
taining board  at  cost,  are  "occupied"  for 
the  purposes  for  which  the  college  was  in- 
corporated, within  the  meaning  of  this  stat- 
ute; and  so  is  a  house  built  with  public 
funds  on  the  college  grounds  for  its  presi- 
dent,  and  occupied  by  him  and  his  family  as 
a  dwelling,  and  also  used  as  a  place  for  com- 
mencement and  holding  other  receptions  in- 
cident to  his  functions,  faculty  and  eonunlt- 
tee  meetings,  etc. ;  and  so  are  houses  belong- 
ing to,  and  kept  in  repair  by,  the  college,  and 
used  partly  for  its  convenience  and  partly 
for  uses  incident  to  the  duties  of  professoRs 
who  occupied  them  for  dwelling  purposes, 
without  rent  or  lease,  except  that  the  value 
of  their  use  as  dwellings  was  taken  into  ac- 
count when  the  professors'  salaries  were 
voted.  Harvard  College  v.  Assessors  of 
Cambridge,  55  N.  E.  844,  846^  175  Mass.  14o. 
48  L.  R.  A.  547. 


OCCITPANT-^COUPIER 

See  Actual  Occupant ;  Bona  Fide  Occu- 
pant 

In  a  prosecution  for  breaking  and  enter- 
ing a  storage  room  In  the  custody  of  0^  an 
instruction  that,  if  O.  had  the  key  and  ex- 
clusive right  and  means  of  entry,  then  he  in 
law  would  be  the  "occupant"  was  con«ct 
and  was  not  objectionable  as  charging  that 
C.  was  in  fact  the  occupant  of  the  room 
burglarized.  Kinney  v.  State  <Tex.)  148  8. 
W.  783.  785. 

The  words  "the  occupant  thereof,*"  »s 
used  in  a  statute  providing  that  if  the  prop- 
erty is  actually  occupied,  the  occupant  there- 
of must  be  made  defendant,  may  be  read  aai 
meaning  "an  occupant"  and  not  "all  the  oc- 
cupants.*' Glos  V.  Patterson,  08  N.  E.  44a 
445,  204  111.  540  (quoting  Hennessey  t.  Paul- 
sen, 41  N.  E.  516,  147  N.  Y.  255). 

Of  Umd 

Ordinarily  the  "occupant"  or  "actual  oc^ 
cupant"  of  land  is  one  in  actual  possesaioD. 
"Occupant"  is  defined  in  the  Centoiy  l^*> 
tionaiy  as:  "One  who  oocupiea;  an  iBbabi- 
tant ;  especially  one  in  actual  possessiam  a5 
a  tenant  who  has  actual  poasessioii,  in  dis- 
tinction from  the  landlord,  who  has  legal  of 
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oonstractiye  possession."  Tbe  Standard  def- 
inition is:  ''One  who  oocapies;  especially  a 
tenant  in  possession  of  property,  as  distin- 
gnished  from  the  actual  owner.  •  *  *  *' 
Parsons  v.  Prodential  Real  Estate  Co.,  126 
N.  W.  521,  523,  86  Neb.  271,  44  L.  R.  A.  (N. 
S.)666. 

Tbe  word  "occupant,*'  as  ordinarily  used 
in  statutes,  means  one  in  actual  possession 
of  land,  as  distinguished  from  constructiye 
possession  thereof;  that  is,  one  who  holds 
possession  and  exercises  dominion  over  it 
There  may  be  occupancy  of  land,  without 
actual  residence  thereon.  Thus  the  owner  of 
a  farm,  of  which  he  is  in  actual  possession, 
though  he  resides  in  a  village  near  by,  is  an 
"occupant"  within  Rev.  Laws  1905,  f  1172 
requiring  notice  of  hearing  on  a  petition  for 
a  highway  to  be  served  on  the  occupants  of 
the  land.  McOauley  v.  Town  of  McCauley- 
vllle,  127  N.  W.  100.  191,  111  Minn,  423,  20 
Ann.  Oas.  82a 

Under  Gomp.  Laves  1907,  i  20,  providing 
that  if  any  cattle  shall  trespass  or  do  dam- 
age upon  the  premises  of  another,  the  ag- 
grieved party,  whether  he  be  the  owner  or 
occupant,  may  recover  against  the  owner  of 
the  cattle,  plaintiff,  who  purchased  lucerne 
seed  from  the  owner  of  land  and  left  it  in 
an  inclosed  field  to  dry,  was  an  "occupant" 
within  the  purview  of  the  statute,  and  might 
support  an  action  against  the  owner  of  cat- 
tle which  trespassed  upon  the  field,  and  ate 
and  ruined  the  seed,  without  pleading  or 
proving  negligence;  the  statute  apparently 
warranting  a  recovery  for  injury  to  person- 
alty, as  well  as  to  real  estate.  Peterson  v. 
Petterson,  117  Pac.  70,  71,  39  Utah,  354. 

A  tract  of  250  acres  ot  timber  land  was 
occupied,  within  Tax  Law  (Laws  1886,  p. 
^1,  c.  908)  I  9,  allowing  land  to  be  assessed 
as  nonresident  only  where  there  is  not  an 
owner  or  "occupant"  of  it  residing  in  the  tax 
district,  where  the  owners  had  marked  its 
exterior  lines  by  blazing  trees,  had  made 
roads,  cut  and  skidded  a  large  quantity  of 
logs,  drawn  away  part  of  them,  and  left  a 
larger  quantity  on  tlie  skids,  and,  at  the  time 
the  assessors  were  on  their  annual  rounds, 
were  erecting  on  it  a  substantial  shanty 
large  enough  to  house  them  and  their  bark 
peelers.  Clark  v.  Kirkland,  118  N.  Y.  Supp. 
315,  319,  133  App.  Div.  826. 

• 

An  owner  of  a  preserve  purchased  addi* 
tlonal  land  to  straighten  the  boundary  line 
thereof.  The  additional  land  was  subse- 
quently used  in  connection  with  the  pre- 
serve. The  owner's  superintendent  actually 
resided  on  the  preserve,  and  controlled  the 
same,  including  the  additional  land  which 
was  not  indosed,  cultivated,  or  improved. 
The  owner  expended  large  sums  in  improv- 
ing the  other  portion  of  the  preserve,  and 
also  continuously  kept  domestic  animals 
thereon.    He  also  maintained  on  the  premr 


Ises  metal  notices  warning  persons  against 
trespassing.  The  notices  w^re  placed  along 
the  boundary  of  the  preserve,  including  the 
additional  land.  Held,  to  show  an  actual  oc- 
cupancy and  possession  by  the  owner  of  the 
entire  premises,  including  the  additional  land 
within  Tax  Law  (Consol.  Laws,  c.  60)  I  134, 
defining  an  "occupant"  as  one  who  has  law- 
fully entered  on  land  and  Is  In  possession 
thereof  to  the  exclusion  of  others,  and  "oc- 
cupancy" as  the  actual,  lawful,  and  exclu- 
sive use  and  possession  of  land  by  the  occu- 
pant, and  the  owner  was  entitled  to  notice 
to  redeem  the  premises  from  a  tax  sale. 
People  ex  rel.  Moyneham  v.  Gaus,  118  N.  Y. 
Supp.  756,  757,  134  App.  Div.  80. 

Laws  1900,  p.  62,  c.  20,  I  220,  gives  to 
the  commission  of  the  forest  preserve  the 
care  and  control  of  the  forest  preserve,  and 
by  its  wardens,  foresters,  and  protectors  it 
actually  occupies  the  preserve,  so  that  it  is 
an  "occupant,"  within  the  meaning  of  Laws 
1S96,  p.  842,  c.  908,  t  134,  requiring  that, 
where  land  shall  be  sold  for  taxes,  notice 
shall  be  given  to  the  occupant  to  redeem 
before  a  deed  Is  given.  People  ex  rel. 
Turner  v.  Kelsey,  72  N.  E.  524,  525,  180  N.  Y. 
24. 


"An  'occupant*  is  defined  by  Webster  as 
'one  who  occupies  or  takes  possession;  one 
who  has  the  actual  use  or  possession,  or  is 
in  possession  of  a  thing.'  Bouvier  defines 
'occupant'  as  'one  who  has  actual  use  or  pos- 
session of  a  thing.*  Shumaker  ft  Longsdorf 
in  their  Law  Dictionary,  in  defining  'occu- 
pant,' say :  'One  who  has  the  actual  posses- 
sion or  use  of  a  thing;  occupancy  implies 
the  exclusion  of  every  one  else  from  enjoy- 
ment Tenant  in  possession.*  **  Under  the 
statute  providing  that  forcible  detainer  in- 
volves entry  during  the  absence  of  the  "oc- 
cupant,'* an  owner  of  land  in  actual  posses- 
sion of  a  tenant  cannot  maintain  forcible 
detainer  against  one  dispossessing  the  ten- 
ant. Chezum  v.  Campbell,  85  Pac.  48,  49, 
42  Wash.  560,  7  Ann.  Cas.  921. 

Same— Tenant 

Lessees  in  possession  are  "occupants'*  of 
land,  so  that  they  may  object  to  the  granting 
of  a  liquor  license.  American  Woolen  Ck).  v» 
Town  Council  of  North  Smithfield,  69  AtL 
293,  294,  29  R.  I.  93,  16  Ann.  Cas.  1227  (cit- 
ing Lonsdale  Co.  v.  Board  of  License  Com'rs, 
of  Town  of  Cumberland,  25  Atl.  655,  18  R. 
I.  7). 

As  used  in  St  1898,  f  1391,  providing 
that  respective  "occupants**  of  adjoining 
lands  used  for  farming  shall  maintain  parti- 
tion fences,  and  that  "owners"  of  land  who 
do  not  maintain  lawful  partition  fences  can- 
not recover  for  trespass  by  animals,  the 
term  "owners"  includes  a  tenant  as  the  oc^ 
cupant  of  the  land,  so  that  his  failure  to 
maintain  the  partition  fence  precludes  him 
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from  recovering  for  trespass.  Peterson  v. 
Johnson,  111  N,  W.  659,  132  Wis.  280  (citing 
6  Words  and  Phrases,  pp.  4904,  5134). 

Of  public  land 

Rev.  St  U.  S.  §  2387,  provides  that  the 
Judge  of  the  county  court  may  enter  at  the 
proper  land  office  land  occupied  as  a  town 
site  of  an  unincorporated  town,  in  trust  for 
the  "occupants" ;  the  execution  of  the  trust 
to  be  under  regulations  prescribed  by  the 
Legislature  of  the  state  oi:  territory.  Rev. 
St  Ariz.  1901,  pars.  4075-4077,  4079,  4080, 
4085,  4093,  4094,  providing  the  method  of 
executing  the  trust,  require  the  payment  by 
the  "claimant"  to  the  trustee  of  the  pur- 
chase price  of  $5  per  lot  before  he  is  entitled 
to  a  deed.  Held,  that  this  requirement  ap- 
plies to  actual  occupants,  and  not  only  to 
those  who  merely  claim  the  right  to  posses- 
sion, and  an  occupant,  to  be  entitled  to  his 
deed,  must  be  a  claimant,  file  his  statement, 
and  pay  to  the  trustee  the  purchase  price. 
Robertson  v.  Martin,  76  Paa  614,  615,  8  Ariz. 
422. 

Rev.  St  U.  S.  §  2387,  provides  that, 
whenever  any  portion  of  the  public  lands 
have  been  occupied  as  a  town  site,  it  is  law- 
ful for  the  Judge  of  the  county  court,  in  case 
the  town  is  unincorporated,  to  enter  the  lands 
so  occupied  In  trust  for  the  benefit  of  the  oc- 
cupants thereof,  the  execution  of  which  trust 
shall  be  regulated  by  the  legislative  authori- 
ty of  the  territory,  etc.  Held,  that  the  "occu- 
pants" for  whom  the  trustees  took  the  legal 
title  under  the  act  were  those  who  were  such 
at  the  time  the  town  site  was  entered.  City 
of  Globe  V.  Slack,  95  Pac.  126, 11  Ariz.  408. 

"An  'occupant,*  within  the  meaning  of 
the  town-site  law.  Is  one  who  is  a  settler  or 
resident  of  the  town  and  in  bona  fide  actual 
possession  of  the  lot  at  the  time  the  entry 
was  made.  •  •  ♦  xhe  'occupancy*  must 
be  actual,  and  cannot  be  begun  by  an 'agent. 
It  must  be  for  residence,  or  for  business,  or 
for  use,  and  the  residence,  business,  or  use 
must  be  by  the  claimant.  There  must  be  a 
subjection  of  the  land  to  his  will  and  con- 
troL  ♦  ♦  ♦  It  follows  •  ♦  ♦  that  there 
can  be  no  such  thing  as  constructive  occu- 
pancy under  the  town-site  law,  but  there 
must  be  an  actual  bodily  presence  of  the 
claimant,  or  some  one  for  him,  on  the  lot  or 
lots  for  which  he  seeks  to  acquire  title,  or 
a  purpose  to  enjoy,  united  with  or  manifest- 
ed by  such  visible  acts,  improvements,  or  in- 
dosures  as  will  give  to'  the  claimant  the  ab- 
solute exclusive  enjoyment  of  it**  Where 
plaintiff  staked  out  a  lot  in  a  mining  camp  in 
Alaska  and  built  a  log  cabin  thereon,  In 
which  he  resided  for  some  three  years  and 
then  left,  leaving  some  tools,  a  stove,  etc., 
in  the  cabin,  and  asking  two  different  per- 
sons to  look  after  the  property  for  him,  nei- 
ther of  whom  took  possession  of  or  occupied 
It  and  did  not  return  for  three  years,  and 
about  a  year  after  leaving  other  persons  lo- 


cated the  lot,  and  w'ent  into  contihuons  pos* 
session,  and  made  valuable  improvements  on 
the  property,  and  conveyed  it  plaintiff,  al- 
though his  title  was  recorded  in  the  book 
kept  for  the  benefit  of  settlers,  there  harinz 
been  no  steps  taken  to  locate  a  town  site,  wa$ 
not  an  occupant  or  in  possession,  and  had 
no  right  therein  which  would  ripen  into  a 
title   under   the   tow^n-slte   law    (Rev.   St  | 
2387 ;  Act  March  3,  1891  [26  Stat  1095.  c 
561,  S  11])  at  the  time  of  its  location  by  the 
grantor,  or  which  would  support  an  action 
to  recover  the  property  from  the  grantees. 
Gordon  v.  Ross-Higgins  Co.,  162  Fed.  63T. 
640,  89  C.  C.  A.  429  (quoting  and  adopting 
language  in  Bender  v.  Shlmer,  19  L.  D.  363, 
367). 

Of  right  of  war 

The  grantee  of  a  railway  right  of  way 
is  not  the  owner  or  "occupant"  of  the  estate 
oyer  which  it  is  granted.  The  mere  miminir 
of  trains  over  a  road  does  not  make  the  com- 
pany running  them  an  ''occupants  of  the 
land.  Kansas  &  C.  P.  R.  O).  v.  Bums,  79 
Pac.  238,  239,  70  Kan.  627  (dissenting  opin- 
ion) (quoting  Cook  County  v.  Chicago,  B.  &  Q. 
R.  Co.,  35  III.  460. 

OCCUPATION 

Of  land,  see  Occupancy — Occupation- 
Occupy  (Of  Land). 

Of  dwellins  House 

In  relation  to  building  insured,  see  Tn- 
occupied ;     Vacancy — Vacant — Vacata 

Under  White's  Ann.  Pen.  Code,  art  845c 
providing  that  the  term  "private  residence" 
shall  be  construed  to  mean  any  building  or 
room  "occupied  and  actually  used"  at  the 
time  of  the  offense  as  a  residence,  it  is  not 
necessary,  to  constitute  the  offense  of  bur- 
glary of  a  private  residence,  that  the  familT 
be  personally  present  at  the  time  of  the  bur- 
glary, but  it  is  sufficient  if  the  house  is  ao 
tually  used  at  the  time  as  a  private  residence, 
though  the  family  are  temporarily  absent 
Handy  v.  State,  80  S.  W.  626,  46  Tex.  a. 
R.  406. 

"The  word  'occupation,'  as  applied  to  a 
dwelling  house,  means  living  in  it;  and  hence, 
to  become  vacated  or  unoccupied,  it  must  he 
without  an  occupant — without  any  person  lit- 
Ing  in  if  Baggerly  v.  Lee,  73  N.  B.  921 
923,  37  Ind.  App.  139  (citing  Home  Ins.  O^. 
of  New  York  v.  Boyd,  48  N.  E.  285,  19  Ind- 
App.  173 ;  Paine  v.  Agricultural  Ins.  Co.  {>'• 
Y.]  5  Thomp.  &  C.  619 ;  American  In&  Co.  r. 
Padfield,  78  111.  169). 

OCCUPATIOH  CVocmtkom} 

Bee  Dang^ous  Occupation 
As  property,  see  Property. 
As  trade,  see  Trade. 
Change  of  occupation,  see  CSianga 
Following  occupation,  see  Follow— Fol- 
lowing. 
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Other  occupatloii,  see  Other. 

Some  other  occupation,  see  Some  Other. 

The  term  "occupation"  is  synonymous 
with  calling,  trade,  business,  or  profession. 
City  of  Topeka  v.  Jones,  86  Pac.  162,  163,  74 
Kan.  164. 

The  word  "occupation"  Is  a  generic  term, 
and  is  that  to  which  one's  time  and  attention 
are  habitually  devoted,  vocation,  calling, 
trade,  business,  and  a  "vocation"  is  an  em- 
ployment, occupation,  calling,  trade,  including 
professions  as  well  as  mechanical  occupa- 
tions. Village  of  Dodge  v.  Guidinger,  127  N. 
W.  122,  87  Neb.  849^  138  Am.  St.  Bep.  404. 

"Occupation,"  as  commonly  understood, 
signifies  vocation,  calling,  trade,  the  business 
which  one  principally  engages  in  to  secure  a 
living  or  obtain  wealth.  Joliff  v.  State,  100 
S,  W.  176,  177,  178,  53  Tex.  Cr.  K.  61  (citing 
Standford  v.  State,  16  Tex.  App.  331);  Cohen 
V.  State,  110  S.  W.  66,  67,  53  Tex.  Cr.  R.  422, 
426  (quoting  and  adopting  the  definitions  in 
Standford  v.  State,  16  Tex.  App.  331;  tiove 
V.  State,  20  S.  W.  078,  81  Tex.  Cr.  R.  "469; 
Koenlg  V.  State,  28  8.  W.  835,  33  Tex.  Or.  R. 
367,  47  Am.  St.  Rep.  35;  State  v.  Austin 
Club,  33  S.  W.  113,  89  Tex.  20,  30  Ia  R.  A. 
500);  Dozier  v.  State,  137  S.  W.  679,  681,  62 
Tex.  Cr.  R..  258. 

"Occupation"  Is  a  term  of  biroad  signifi- 
cance, and  includes  the  trade,  calling,  pro- 
fession, office,  employment,  or  business  by 
which  one  generally  gets  his  living;  and  it  is 
not  incidental,  recreatory,  or  even  necessary 
suspension  of  the  performance  of  regular 
duty  which  constitutes  a  "change  of  occupa- 
tion" by  one  insured  against  accident  Ever- 
aon  V.  General  Fire  &  Life  Assur.  Ck>rpM  Lim- 
ited, of  Perth,  Scotland,  88  N.  E.  658,  661, 
202  Mass.  169.  Thus,  where  an  accident 
policy  insured  plaintiff  as  the  manager  of  a 
mill  and  contained  a  rider  that  the  insurance 
should  not  be  forfeited  by  a  temporary 
change  of  occupation,  It  was  not  material 
that  his  injury  sued  for  occurred  while  he 
was  operating  a  mower  as  a  mere  temporary 
diversion.  Kenny  v.  Bankers'  Accident  Ins. 
Co.  of  Des  Moines,  113  N.  W.  566,  569,  136 
Iowa,  140. 

The  term  '^occupation,"  as  used  in  an  ac-' 
ddent  policy.  Implies  simply  that  which  at 
the  time  of  the  accident  constitutes  the  as- 
flured*8  principal  business  or  pursuit;  that 
which  engages  his  attention  and  time,  as 
distinguished  from  that  which  is  incidentally 
connected  with  the  life  of  men  in  any  or  all 
occupations.  Thus,  where  a  party  obtains 
a  policy  of  insurance  against  injury  by  acci- 
dent, specifying  the  occupation  of  the  assured 
to  be  that  of  a  druggist,  deemed  to  be  a  se- 
lect risk,  and  that  of  a  farmer  or  supervising 
farmer  only  is  specified  as  a  more  hazardous 
risk,  calling  for  a  larger  premium,  and  there- 
after the  drug  store  of  the  assured  was  de- 
stroyed by  firB,  whereupon  the  aflsaiod  mov- 


ed upon  a  tract  of  land  entered  as  a  hom^ 
stead,  into  a  house  built  by  him  thereon, 
which  he  thereafter  occupied  with  his  family 
as  his  home,  and  superintended  the  construc- 
tion of  a  bam  thereon,  and  caused  to  be 
fenced  and  broken  and  cultivated  40  acres 
of  the  land  thereof,  under  his  supervision, 
for  a  period  of  six  months,  and  was  prepar- 
ing for  further  cultivation  of  the  land  at  the 
time  of  his  injury,  and  for  eight  months 
prior  to  such  injury  had  no  connection  with 
the  business  of  a  druggist,  his  occupation 
was  that  of  a  supervising  farmer,  and  not 
that  of  a  druggist,  within  the  meaning  of 
the  policy.  MtnsL  Life  Ins.  CJo.  v.  Dunn,  138 
Fed.  630,  633,  71  C.  O.  A.  79.  And  so, 
where  the  application  for  a  life  policy  stated 
that  assured's  occupation  was  "dealer  in 
pumps  and  well  supplies,"  and  the  policy 
stipulated  that  enumerated  occupations,  such 
as  "blasting,  mining,  and  handling  or  trans- 
porting of  inflammable  or  explosive  substanc- 
es" were  risks  not  assumed  by  the  insurer 
during  the  first  year,  and  the  assured  died 
within  the  year  by  reason  of  an  explosion 
during  an  attempt  to  blow  out  a  well  casing 
with  dynamite  in  the  course  of  his  designated 
business,  it  was  held  that  the  risk  of  using 
the  dynamite  did  not  constitute  a  risk  not  as- 
sumed by  the  Insurer;  the  stipulation  in  the 
policy  relating  to  an  occupation  different 
from  that  named  in  the  ai^lication  as  as- 
sured's  occupation.  Mortensen  v.  Central 
Life  Assur.  Ass'n,  99  N.  W.  1059,  124  Iowa, 

277. 

A  by-law  of  a  fraternal  benefit  order 
which  bars  from  admission  to  the  order  per- 
sons "engaged"  in  blasting,  coal  mining,  man- 
ufacturing explosives,  etc.,  or  who  are  en- 
gaged In  any  other  occupation  deemed  extra- 
hazardous, or  whq  are  engaged  either  as  prin- 
cipal, agent,  or  servant  in  the  sale  of  liquor 
as  a  beverage,  and  which  provides  that  any 
member  who  shall  engage  in  any  of  the  pro- 
hibited occupations  shall  thereby  render  hi? 
certificate  void,  is  violated  by  a  member  who 
with  his  son  opened  a  saloon  as  copartners, 
the  license  therefor  being  Issued  in  their  joint 
names,  and  the  member  being  pecuniarily  in- 
terested therein,  though  he  performed  no  la- 
bor in  or  about  the  saloon  and  took  no  active 
part  in  the  business,  the  word  "engaged"  be- 
ing the  equivalent  of  the  words  "qarry  on," 
and  the  word  "occupation"  meaning  "busi- 
ness." Graves  v.  Knights  of  the  Maccabees 
of  the  World,  92  N.  B.  792-794,  199  N.  Y.  397, 
139  Am.  St  Rep.  912. 

A  by-law  of  the  defendant,  a  fraternal 
insurance  company,  provided  that  if  a  mem- 
ber should  enter  into  the  business  or  occupa- 
tion of  selling  at  retail  intoxicating  liquors 
as  a  beverage  his  membership  should  cease, 
and  the  insurance  certificate  and  all  rights 
thereunder  should  become  forfeited.  Plain- 
tiff's husband,  a  common  laborer,  while  a 
member,  accepted  work  in  a  village  saloon 
aa  a  temporary  substitute  for  the  bartender 
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for  flye  or  six  weeks,  dnring  which  time  he 
paid  an  assessment  that  came  due  on  the 
membership  certificate.  This  assessment  was 
accepted  and  retained  bj  the  officers  of  the 
local  lodge.  Three  days  after  the  insured 
qnit  the  said  temporary  employment  he  died. 
After  his  death,  and  with  knowledge  of  his 
said  employment,  defendant's  grand  record- 
er requested  further  proofs,  not  only  as  to 
his  **occupation/'  but  as  to  buriaL  Assuming 
that  the  temporary  employment  forf^ted  the 
insurance,  it  is  held  that  the  trial  court's 
finding  that  there  was  a  wairer  of  the  for^ 
feiture  is  sustained  by  the  evidence.  Hen- 
drickson  v.  Grand  Lodge  A.  O.  U.  W.,  138  N. 
W.  946,  950,  120  Minn.  86. 

"Occupation"  is  correctly  defined,  in  an 
action  on  a  benefit  certificate,  in  which  the 
defense  is  a  wrong  statement  in  the  applica- 
tion as  to  insured's  occupation,  by  an  instruc- 
tion stating  that  it  means  that  which  prac- 
tically takes  up  one's  time  and  energies,  es- 
pecially one's  regular  business  or  employ- 
ment, and  that  the  word  does  not  necessarily 
mean  the  present  occupation,  but  it  means 
that  which  principally  takes  up  one's  time, 
thought,  and  energy,  especially  one's  regular 
busings  or  employment,  so  that  one  might 
have  a  regular  occupation,  such  as  that  of  a 
painter,  and  be  out  of  employment,  and  might 
temporarily  engage  in  other  business,  yet,  if 
he  was  questioned  as  to  what  was  his  occu- 
pation, he  would  give  it  as  a  painter,  that  be- 
ing his  general  occupation.  Supreme  Lodge 
ICnlghts  and.  Ladies  of  Honor  v.  Baker,  50 
South.  958,  960,  163  Ala.  518. 

An  accident  policy  provided  that,  if  the 
insured  was  injured  while  engaged  in  any 
"occupation  or  exposure"  more  hazardous 
than  that  against  which  he  was  insured,  his 
insurance  shall  be  so  much  as  the  premiums 
paid  will  purchase  at  the  rates  fixed  for  such 
increased  hazard.  "Occupations"  were  classi- 
fied, with  an  explanation  that  merely  ridin'g 
a  bicycle  for  pleasure  is  not  an  "occupation," 
and  that  one  insured  as  a  proprietor  of  a 
manufacturing  industry  does  not  change  his 
status  by  incidentally  riding  a  bicycle.  Held, 
that  the  fact  that  an  insured  is  injured  while 
Incidentally  riding  a  bicycle  does  not  place 
him  in  a  different  class  as  to  hazards  from 
the  "occupation"  named  in  the  policy.  Com- 
stock  V.  Fraternal  Accident  Ass'n,  93  N.  W. 
22,  25,  116  Wis.  382. 

Where  defendant,  a  farmer,  had  provid- 
ed himself  with  the  neoessary  equipment  to 
operate  a  flying  Jenny,  an  occupation  taxed 
by  law,  and  to  operate  the  same  for  profit,  he 
was  guilty  of  pursuing  an  occupation  without 
paying  the  occupation  tax  provided  therefor ; 
the  word  "occupation,"  as  used  in  the  statute, 
meaning  vocation,  calling,  trade,  or  the  busi- 
ness which  one  engages  in  to  procure  a  liv- 
ing or  obtain  wealth.  Bobbins  v.  State,  123 
8.  W.  695,  696,  57  T^x.  Or.  R.  462. 


In  a  prosecution  under  Acts  29th  Leg. 
(Gen.  Laws  1905,  p.  91)  c.  64,  providing  for 
the  punishment  of  any  one,  or  the  agent  or 
employ^  of  any  one,  engaged  in  the  "business 
or  occupation"  of  keeping  or  storing  intoxi- 
cants for  others  in  any  county,  etc.,  in  wlii<3i 
the  sale  of  intoxicants  had  been  prohibited, 
who  permits  another  to  drink  intoxicants 
within  such  place  of  business,  an  instruction 
defining  "business  or  occupation"  to  be  that 
which  engages  one's  time  and  attention  or  la- 
bor, or  that  about  which  one  is  engaged  or 
employed,  was  misleading,  where  accused 
claimed  that  the  intoxicants  shown  to  bare 
been  drunk  on  the  premises  were  not  kept  for 
hire  or  profit,  nor  as  a  business  or  caUing. 
but  that  such  keeping  was  casual  and  inci- 
dental; the  terms  "business"  and  "occupa- 
tion," as  used  in  the  statute,  meaning  a  call- 
ing, trade,  or  vocation  in  which  one  engages 
to  make  a  living  or  obtain  wealth.  Cohen  t. 
State,  110  S.  W.  66,  67,  53  Tex.  Or.  R.  422. 

Under  Act  April  15,  1909  (Acts  31st  Leg. 
c.  15),  making  it  a  felony  to  pursue  the  occn- 
pation  of  selling  intoxicating  liquor  in  local 
option  territory,  the  word  "occupation"  does 
not  necessarily  mean  principal  business,  but 
may  mean  a  business  carried  on  by  the  de^ 
f  endant  as  a  side  line,  and  hence  a  charge,  in 
a  prosecution  under  that  law,  that  in  order 
to  constitute  and  engage  in  or  pursue  the  oc- 
cupation of  selling  intoxicating  liquor  it  is 
necessary  for  the  state  to  prove  beyond  a 
reasonable  doubt  that  the  defendant  unlaw- 
fully followed  that  business,  places  a  greater 
burden  on  the  state  than  the  law  requires, 
and  was  not  prejudicial  to  defendant.  Clark 
V.  State,  136  S.  W.  260,  26i,  61  Tex.  Cr.  R. 
597. 

An  instruction  that  it  was  not  necessary 
that  a  party  should  make  a  profit  in  his  busi- 
ness in  order  to  be  guilty  of  pursuing  the  oc- 
cupation of  selling  intoxicating  liiiuors  was 
not  an  improper  limitation  on  the  meaning  of 
the  words,  "occupation"  or  "business,**  as 
used  in  the  statute,  and  was  proper  wbere 
the  evidence  showed  that  accused  would  or- 
der whisky  for  his  store  customers,  and 
charge  it  in  their  store  account  at  cost  to  be 
paid  when  the  rest  of  the  account  was  paid, 
since  each  of  these  transactions  constituted 
a  sale.  And  a  further  charge  that  the  state 
was  not  required  to  show  that  such  **lnisi- 
ness"  or  "occupation"  was  accused's  principal 
"business"  or  "occupation,'*  or  that  he  gave 
the  whole  or  the  greater  part  of  his  time  to 
such  business,  but  that  If,  although  engaged 
in  his  usual  occupation,  he  secretly  sold  in* 
toxicating  liquors  when  the  opportunity  pre- 
sented, he  would  be  guilty,  was  not  objection- 
able on  the  grounds  that  it  did  not  properij 
define  "business"  or  '^occupation."  Didnoo 
V.  State  <Tex.)  146  S.  W.  914,  910. 

OCOUPATXON  REHTAI. 

One  occupying  real  property  under  a 
lease  which  is  subsequent  and  subject  to  a 
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mortgage  under  foreclosiire,  In  an  action 
wherein  a  receiver  has  been  appointed,  nmst 
answer  to  such  receiyer  for  rent  which  may 
be  due  or  which  may  accrue  after  such  re* 
ceiver'B  appointment;  or,  if  the  occupant 
claims  to  have  a  defense  to  the  landlord's 
claim  for  rent  as  such,  then  the  occupant 
must  pay  to  the  receiyer  as  custodian  of 
property  which  is  security  for  a  mortgage — 
and  to  safeguard  such  security — a  reasonable 
amount  for  the  use  and  occupation  of  such 
mortgaged  premises,  called  ''occupation  rent- 
al," during  the  pendency  of  the  action.  Der- 
by T.  Brandt,  90  N.  T.  Supp.  080, 081,  00  App. 
Div.  257. 

OCCUPATION  TAX 

License  or  occupation  tax,  see  License 
Tax. 

Laws  1903,  c.  176,  {  10,  requiring  itiner- 
ant physicians  to  pay  an  annual  sum  for  a 
license  to  practice  as  such,  imposes  an  occu- 
pation tax  within  Const,  art  6,  §  17,  requir- 
ing that  taxation  shall  be  equal  and  uniform. 
State  V.  Doran,  134  N.  W.  53,  56,  28  S.  D.  486. 

A  specific  tax  upon  agents  and  represen- 
tatives of  packing  houses  and  of  dealers  in 
packing  house  goods  and  products  having  a 
place  of  business  or  stock  of  merchandise  in 
a  dty  and  selling  to  customers  therein  is  a 
vocation  or  occupation  tax.  City  of  Savan- 
nah V.  Cooper,  68  S.  E.  138,  139,  140,  131  Ga. 
670. 

The  fees  Imposed  by  a  city  to  pay  the 
cost  of  necessary  inspection  of  the  installa- 
tion of  electrical  appliances  inside  and  out- 
side of  buildings  in  the  dty  are  not  taxes 
within  Const  art  8,  {  1,  providing  that  per- 
sons engaged  In  mechanical  and  agricultural 
pursuits  shall  not  be  required  to  pay  an  oc- 
cupation tax.  License  and  inspection  fees 
levied  under  the  police  power  of  a  dty  are 
not  an  "occupation  tax**  within  this  constitu- 
tional provision.  Ex  parte  Cramer,  136  S. 
W.  61,  62,  62  Tex.  Cr.  R.  11,  36  L.  R.  A.  (N. 
S.)  78,  Ann.  Cas.  1013C,  588. 

A  tax  levied  on  a  corporation  for  the  ex- 
ercise of  the  privilege  of  carrying  on  its  busi- 
ness is  an  occupation  tax  within  Const  art.  8, 
I  1,  authorizing  the  Legislature  to  impose  oc- 
cupation taxes  on  persons  and  corporations 
doing  business  in  the  state.  State  v.  Galves- 
ton, H.  A  S.  A.  Ry.  Co.,  07  S.  W.  71,  77,  100 
Tex.  153. 

Laws  1007,  c.  65,  imposing  on  every  in- , 
surance  company  doing  business  in  the  state, 
except  domestic  mutual  insurance  companies,  I 
an  annual  tax  of  2%  per  cent  of  the  gross  | 
amount  of  premiums  received  in  the  state  | 
during  the  preceding  year,  etc.,  when  con-  j 
strued  in  the  light  of  the  history-  Of  the  leg- ; 
islation  on  the  subject,  imposes  an  "occupa- 1 
tion  tax"  and  not  an  "ordinary  tax"  within 
the  Constitution  relating  to  taxation.    Queen 
City  Fire  Ins.  Co.  t.  Basford,  130  N.  W.  44, 
46,  27  S.  D.  164.  i 


OCCUPIED  AS  BWXIXDrO  HOUSE 

A  landlord  who  rents  the  second  story  of 
a  store  building,  to  be  used  by  the  lessee  for 
printing  and  publishing  a  newspaper  therdn. 
In  the  absence  of  an  agreement  in  the  lease, 
is  not  bound  to  put  the  building  in  a'  condi- 
tion fit  for  such  occupation,  and  repair  fu- 
ture dilapidations  thereof,  as  the  property 
leased  is  not  intended  "for  occupation  of  hu- 
man beings"  within  the  meaning  of  Wilson*s 
Rev.  A  Ann.  St  1003,  SI  863,  864.  Tucker  v. 
Bennett  81  Pac.  423,  424,  15  Okl.  187. 

OCCUPIED  AS  FACTO&T 

Defendant  insured  an  Ice  manufacturing 
plant  after  its  operation  had  been  abandoned, 
the  policy  describing  the  property  as  a  build- 
ing "occupied  as  an  ice  factory,"  and  de- 
scribed the  personal  property  as  appurte- 
nances and  appliances  necessary  to  be  used 
in  plaintiff's  business,  all  whUe  contained  In 
such  building,  'fhe  policy  also  declared  that 
if  the  subject  of  insurance  was  a  manufac- 
turing establishment  and  it  should  cease  to  be 
operated  for  more  than  10  consecutive  days 
without  the  insurer's  consent,  the  policy 
should  be  forfeited.  Held,  that  the  policy 
being  construed  most  strtctiy  against  the  in- 
surer did  not  insure  an  ice  manufacturing 
plant  in  operation,  but  merely  a  building  and 
appliances  therein  that  had  been  used  for 
that  purpose,  and  that  the  policy  was  there- 
fore not  forfeited  by  a  continued  failure  to 
operate  the  plant  without  insurer's  consent. 
Home  Ins.  Co.  v.  North  Little  Rock  Ice  & 
Electric  Co.,  Ill  8.  W.  094,  096,  86  Ark.  638, 
23  L.  R.  A.  (N.  S.)  1201. 

OCCUPIED  AS   SALOON 

In  a  fire  Insurance  policy,  the  words,  "oc- 
cupied as  a  saloon,"  are  words  of  description 
only,  and  do  not  mean  that  the  building  in- 
sured shall  be  at  all  times  conducted  as  a 
saloon.  Silver  v.  London  Assur.  Corporation, 
112  Pac.  666,  668,  61  Wash.  593. 

OCCUPIED  AS  A  STEAM  LAUNDRT 

The  phrase  ''occupied  as  a  steam  laun- 
dry" In  a  fire  policy  on  property  described  as 
a  two-story  basement  and  brick  building,  and 
additions  adjoining  and  communicating,  in- 
cluding foundations,  "occupied  as  a  steam 
laundry,"  renders  a  boiler  house  connected 
with  the  building  within  the  policy.  Guthrie 
Laundry  Co.  v.  Northern  Assur.  Co.  of  Lon- 
don, 87  Pac.  649,  651,  17  Okl.  571,  10  Ann. 
Cas.  936. 

OCCUPIED  BT  ITS  TRACKS 

The  phrase  "occupied  by  its  tracks,"  In 
Pub.  St  1882,  c.  113,  tt  32,  33,  requiring  ev- 
ery street  railway  company  to  keep  in  repair 
the  paving  of  the  portion  of  the  street  oc- 
cupied by  its  tradLs,  refers  to  the  rails  and 
the  space  between  them  over  which  the  cars 
pass.  City  of  Boston  v.  Boston  Blevated  B. 
Co.,  71  N.  B.  295,  186  Mass.  274. 
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Under  a  dty  ozdlnance,  reiiiilrliig  a  street 
railway  company  operating  a  line  within  the 
corporate  limits  to  keep  in  good  repair  all 
that  part  of  the  street  occupied  by  it,  when- 
ever the  street  car  company  took  possession 
of  that  portion  of  the  street  for  the  purpose 
of  laying  a  track,  it  was  "occupied  by  it" 
Montgomery  St  Ry.  Co.  v.  Smith,  39  South. 
757,  761,  146  Ala,  316. 

OCCUPIED    EXCLVSrVTXT    AS     A 
DWEIXnCG 

The  owner  of  a  two-story  building  hav- 
ing two  show  windows  with  an  entrance  be- 
tween them  conducted  a  laundry  therein 
from  July  until  September,  when  the  sign 
was  taken  down  and  not  r^laced  until  the 
following  June  or  July,  when  the  business 
was  resumed.  Held  that,  though  the  owner 
lived  in  a  part  of  the  building,  it  was  not 
"occupied  exclusively  for  a  dwelling"  within 
Liquor  Tax  Law  requiring  consents  to  the 
granting  of  liquor  licenses,  and  therefore 
could  not  be  counted  in  ascertaining  assent 
of  the  owners  of  the  surrounding  homes  to 
the  proposed  application  for  a  liquor  tax  cer- 
tificate, though  on  the  date  of  the  applica- 
tion the  sign  was  down  and  the  laundry  had 
been  suspended  for  the  season.  In  re  Ben- 
nett, 136  N.  y.  Supp.  910,  911,  76  Misc.  Rep. 
310. 

OCCtTFIED   FOR   SCHOOL   PtTRPOSES 

In  a  legal  and  technical  sense,  a  public 
school  building  in  which  a  public  school  is 
being  conducted  is  ''occupied  for  common 
school  purposes"  from  the  beginning  to  the 
ending  of  the  term,  including  school  days, 
Saturdays,  Sundays,  and  nights.  The  term 
"iinoccupied  for  common  school  purposes/'  as 
used  in  Bums*  Ann.  St  1901,  |§  5920a-5981, 
relating  to  the  duration  of  school  terms  in 
school  townships;  and  section  5999,  granting 
the  right  to  use  a  public  school  building  for 
other  than  school  purjioses  when  "unoccupied 
for  common  school  purposes,"  has  refer- 
ence only  .to  the  time,  intervening  between 
terms  of  school,  and  the  statute  does  not  au- 
thorize a  religious  organleation  to  use  a 
schoolhouse  on  Sundays  and  evenings  during 
a  school  term,  when  the  school  was  not  ac- 
tually in  session.  Baggerly  y.  Iiee,  73  N.  E. 
921,  923,  37  Ind.  App.  139. 

OCCUPT 

See  Cease  to  Occupy;  Occupancy — Oc- 
cupation— Occupy  (Of  Land). 

In  relation  to  insurance,  see  Unoccupied; 
Vacancy — Vacant— Vacate. 

**To  occupy"  is  generally  defined  to  be 
to  take  and  hold  possession  of,  have  in  pos- 
session and  use,  to  take  possession  of,  to  keep 
In  possession,  to  possess,  to  hold  and  use,  as 
to  occupy  a  house  or  a  farm.  Thleme  v.  Ni- 
agara Fire  Ins.  Co.,  91  N.  T.  Supp.  499,  501, 
100  App.  Div.  278  (quoting  in  support  of  def- 
initions, Stand.. Diet.;.  Imperial  Dict)^ 


An  ordinance  which  makes  it  unlawful  to 
*'oceupy"  or  allow  to  be  occupied  any  portion 
of  a  house  to  be  used  as  a  house  of  iU  fiune 
or  disorderly  house  in  the  dty  of  AtUnta 
means  that  occupancy  which  contributes  io 
some  manner  to  the  unlawful  character  of 
the  house,  and  does  not  preclude  an  innocent 
and  lawful  occupancy  of  a  room  or  a  portion 
of  a  house  which  may  in  other  parts  thereof 
be  used  for  disorderly  and  immoral  purposes. 
Dannie  v.  C^ity  of  Atlanta,  73  S.  B.  684,  085, 
10  Ga.  App.  471. 

"Occupy,"  within  Rev.  St  a  9, 1  IS,  sob- 
sec.  1,  providing  that  personalty  employed  in 
trade  shall  be  taxed  in  the  town  where  it  is 
employed  April  1st,  if  the  owner  occupies  a 
landing  place,  etc.,  means  having  control  in 
whole  or  a  part,  having  a  special  right  to 
use.  Inhabitants  of  Georgetown  y.  William 
E.  Hanscome  &  Co.,  79  AU.  379,  380,  108  Me. 
131. 

Appropriate  as  sTnonymoiui 

See  Appropriate — Appropriation. 

OCCUR 

If  a  political  party  at  its  primary  makes 
no  nomination  of  a  candidate  for  election  to 
an  oflace,  a  vacancy  has  "occurred,"  witWn 
the  meaning  of  the  statute  (Cobbey's  Ann.  St 
1911,  f  5888);  and  the  proper  party  committee 
may  fill  that  vacancy.  State  ex  reL  Curyea 
V.  Wells,  138  N.  W.  .165, 167,  92  Neb.  337.  41 
L.  R.  A.  (N.  S.)  1088. 

Acts  1909,  c.  103,  (  3,  amending  Acts  1907, 
c.  435,  provides  that  all  vacancies  in  tbe 
State  Board  of  Elections  shall  be  filled  by 
Joint  vote  of  the  General  Assembly,  except 
vacancies  occurring  when  it  is  not  in  session, 
when,  if  the  office  of  only  one  member  is  va- 
cant, the  remaining  members  of  the  board 
shall  fill  the  vacancy,  and  if  they  fail  to  do  so 
it  shall  be  filled  by  the  Seci;etary  of  State. 
Comptroller,  and  Treasurer,  and  that  if  there 
be  more  than  one  vacancy  i£  shall  be  filled 
by  appointment  by  such  officers.  Beld,  In 
view  of  the  meaning  of  "vacant,"  whldi 
meant  ''without  an  incumbent,'*  regardless  of 
when  or  how  it  became  vacant,  and  of  the 
words  "occur**  and  "happen,"  which  were 
synonymous  and  meant  "existing^  or  **to  be 
found,"  that  the  Comptroller,  Secretary  of 
State,  and  Treasurer  were  authorized  to  ffll 
two  or  more  vacancies  in  the  board  of  elec- 
tions during  recess  of  the  Legislature,  wheth- 
er such  vacancies  occurred  during  recess  or 
while  the  Legislature  was  in  session.  Bicb- 
ardson  v.  Young,  125  S.  W.  664,  68i,  IS 
Tenn.  471. 

OCCURRENCE 

^ee  Exceptional  Occurrence;  Extraordi- 
nary Occurrence.     . 
The  word  "transaction"  is  not  synony- 
moua    with    "occurrence.'*    JixceUioc    Clay 
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Works  V.  De  Camp,  80  N.  E.  981,  988,  40.lBd. 
App.  26  (citing  Lake  Shore  ^  M.  S.  Ry.  Co. 
V.  Van  Auken,  27  N.  E.  119,  1  Ind.  App.  492). 

OCEAN 

OCEAN  FRONT 

P.  L.  1894,  p.  146,  an  act  to  enable  dUes 
located  near  the  ocean  and  embracing  within 
their  limits  any  beach  or  ocean  front  to  open 
and  lay  out  a  public  park,  defines  in  its  title 
''ocean  front"  as  meaning  as  much  of  such 
front  as  is  within  the  territorial  limits  of 
such  city.  Crossan  v.  Yentnor  City,  78  Atl. 
12,  80  N.  J.  Law,  611. 

OCTOROON 

As  negro,  see  Negro. 

OCTROI  TAX 

The  "droit  de  vllle"  and  an  "octroi  tax" 
are  internal  reveijue  imposes  of  France  which 
are  not  general  In  their  application,  but  vary 
with  the  locality  and  are  not  collected  if  the 
merchandise  is  exi)orted.  United  States  t. 
R.  F.  Downing  &  Co.;  131  Fed.  653,  654. 

ODD  WITNESSES 

The  term  "odd  witnesses,"  used  in  a  re- 
cital that  60-odd  witnesses  were  introduced 
in  an  eminent  domain  proceeding,  referred  to 
number  rather  than  to  singulartty.  St 
Louis,  M.  &  S.  E.  R.  Co.  v.  Aubuchon,  97  S. 
W.  867,  869,  199  Mo.  352,  9  L.  R.  A.  (N.  S.) 
426,  116  Am.  St.  Rep.  499,  8  Ann.  Cas.  822. 

OF 

The  preposition  **of,"  as  used  in  an  act 
establishing  a  city  police  court  with  Jurisdic- 
tion to  enforce  any  penalty  for  the  violation 
of  any  regulation  of  such  city  "or  any  board 
thereof,"  should  be  construed  to  denote 
sour<5e,  creation,  or  authorship,  as  distin- 
guished from  mere  existence  or  possession. 
Board  of  Health  of  City  of  Asbury  Park  v. 
New  York  &  L.  B.  R.  Co.,  71  Atl.  259,  77  N. 
J.  Law,  16. 

Rem.  &  Bal.  Code,  §  6119,  requiring  the 
publication  of  annual  statements  of  insurance 
companies  In  "two  daily  papers  of  the.  larg- 
est general  circulation  to  be  designated  by 
the  Insurance  Commissioner,"  requires  the 
publication  in  any  two  papers  belonging  to 
the  class  having  the  largest  circulation,  which 
class  may  consist  of  more  than  two  papers, 
and  the  commissioner  has  discretion  to  desig- 
nate any  one  of  the  papers  belonging  to  the 
class,  and  to  determine  what  papers  belong  to 
the  class  having  the  largest  circulation, 
though  the  difference  in  the  circulation 
may  be  considerable ;  the  word  "of  indicat- 
ing the  aggregate  or  whole  of  which  the  lim- 
ite<)  word  denotes  a  part,  or  of,  which  a  part 
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is  referred  to,  etc.    State  ex  r^.*  Cpwles.  ¥. 
Schively,  114  Pac  901,  903,  63  Wash/ 103. 

Under  a  statute  authorizing  a  town  to 
take  "of*'  the  waters  of  a  certain  pond  and 
so  much  as  may  be  necessary  for  certain  spec- 
ified purposes,  such  town  did  not  have  the 
exclusive  right  to  the  water  as  against  a  rail- 
road company  that  had  been  authorized  by 
statute  to  use  the  water  of  the  pond:  Fram- 
Ingham  Water  Co.  v.  Old  Colony  B.  Co.,  57 
N.  E.  680,  681,  176  Mass.  404. 

Am  beloHglnc  to 

The  words  "of  the  United  States,"  in  Act 
Cong.  August  1,  1892  (27  Stat  340,  c.  352),  re- 
lating to  hoars  of  labor  of  laborers  or  me- 
chanics employed  upon  any  of  the  public 
works  of  the  United  States,  means  belonging 
to  the  United  States.  Dredging  a  channel  in 
Boston  Harbor  is  not  a  public  work  of  the 
United  States,  within  the  meaning  of  the 
act  forbidding  a  contractor  under  penalty  of 
fine  or  ino^rlsonment  to  permit  or  require 
employes  on  public  work  to  work  more  than 
eight  hours  each  day.  EUls  v.  United  States, 
27  Sup.  Ct.  600,  602,  206  U.  S.  246,  51  L. 
Ed.  1047, 11  Ann.  Cas.  589. 

The  validity  of  an  indictment  for  lar- 
ceny is  not  affected  by  the  omission  of  the 
preposition  "of*  between  the  words  "goods 
and  chattels*'  and  the  name  of  the  prosecu- 
tor. Bennett  v.  State,  84  S.  W.  483,  73  Ark. 
386. 

The  word  "of,"  where  it  precedes  the 
words  "all  existing  steam  railroads"  in  an 
elevated  railroad  franchise  regulating  the 
height  of  the  superstructure  over  the  "tracks 
of  all  existing  steam  railroads,"  was  not  in- 
tended to  denote  ownership  or  possession, 
and  that  the  right  of  way  and  tracks  refer- 
red to  therefore  are  only  those  owned  by  "ex- 
isting steam  railroads,"  but  was  evidently 
intended  only  to  identify  the  right  of  way 
and  tracks  mentioned  in  the  ordinance  by  in- 
dicating the  character  of  the  road  of  which 
they  formed  a  part.  Peabody  Coal  Co.  v. 
Northwestern  Elevated  R.  Co.,  82  N.  E.  673, 
575,  230  111.  214. 

As  in 

The  preposition  "of,"  as  used  in  Code 
Pub.  Gen.  Laws  1904,  art.  23,  {  366,  relaUng 
to  the  "streets  or  highways  of  Baltimore 
city,"  and  the  granting  of  franchises  for  their 
use  to  electric  light  and  power  companies,  is 
not  descriptive  of  or  relating  to  title  or  own- 
ership, but  refers  to  location  and  municipal 
jurisdiction ;  and  the  expression  quoted  em- 
braces streeta  or  roads  within  the  dty  limits 
which  are  currently  traversed  without  objec- 
tion by  its  citizens,  whether  the  municipality 
has  or  has  not  acquired  the  legal  title  to  the 
land  lying  under  them.  Patapsco  Electric 
Co.  V.  City  of  Baltimore,  72  Atl.  1039,  1041, 
110  Md.  306. 

Lands  "of"  the  state,  as  used  in  the  title 
of  an  act  to  promote  public  health,  etc.^  by 
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draining  the  lands  "of   the  state,   means  f 
lands  "within"  the  state.    Sisson  ▼.  Board  of 
Snp'rs  of  Buena  Vista  CJounty,  104  N.  W.  454, 
458,  128  Iowa,  442.  70  L.  R.  A.  440. 

Am  portion  or  part  of 

A  marine  policy  Insured  "In  port  and  at 
sea,  ♦  ♦  ♦  at  all  times.  In  all  places  and 
on  all  occasions,  ♦  ♦  ♦  upon  the  hull, 
spars,  sails,  materials  fittings,  boats  (Includ- 
ing launches,  steam  or  otherwise.  If  any),  fur- 
niture, provisions,  stores,  ♦  •  ♦  boilers, 
etc.,  of  and  in  the  schooner  yacht  Rosemary," 
against  all  manner  of  marine  perils,  and  the 
furniture  and  boats  against  fire  when  laid  up 
on  shore.  Held,  that  a  naphtha  launch,  part 
of  the  equipment  of  the  yacht,  carried  on 
davits  when  she  was  under  way,  and  used  as 
a  means  of  communication  with  the  shore 
when  in  port,  while  being  so  used  in  the  usual 
way  l)etween  the  yacht  and  shore  was  "of 
and  in"  the  yacht,  and  covered  by  the  policy. 
Dennis  v.  Home  Ins.  Co.,  136  Fed.  481,  482. 

As  or 

See  Or. 

Afl  to 

Defendant  employed  plaintiff  as  a  travel- 
ing salesman,  agreeing  to  pay  a  salary  of 
$1,800  per  year,  to  allow  $1,200  for  traveling 
expenses,  and  to  pay  a  commission  of  5  per 
cent,  in  excess  "to  $40,000"  sales  made  by 
plalntllT  and  shipped  by  defendant.  Held, 
that  the  use  of  the  word  "to"  was  a  mere 
grammatical  error,  the  intention  of  the  par- 
ties being  that  plaintiff  was  only  to  receive 
commissions  on  sales  made  by  him  in  excess 
of  $40,000,  and  that  the  preposition  "to" 
should  give  place  to  "of*  with  which  it  was 
synonymous.  Ettenson  v.  Mendelson,  133  N. 
X.  Supp.  283,  284,  75  Misc.  Rep.  307. 

OF  COUNSEL 

Where  the  Judge  before  whom  defendant 
was  brought  for  trial  on  an  indictment  for 
suborning  a  witness  at  a  hearing  In  bank- 
ruptcy to  commit  perjury  while  conducting  a 
hearing  in  a  bankruptcy  case  to  discover  as- 
sets, appeared  to  be  angry  and  said  in  the 
presence  of  accused:  **Thls  is  a  nasty  piect* 
of  business.  This  estate  has  been  looted  by 
some  one" — and  then  turned  to  an  ofllcer  of 
the  court  and  directed  that  he  use  what  was 
left  of  the  estate,  even  to  the  last  penny,  to 
Investigate  the  matter,  and  if  any  one,  who- 
ever he  might  be,  had  committed  any  act  that 
could  be  reached  and  punished  under  the  law, 
to  institute  proceedings  against  him,  the 
judge  merely  performed  his  duty  to  direct  an 
official  inquiry  of  what  appeared  to  be  a  crim- 
inal offense,  and  did  not  thereby  become  dis- 
qualified to  try  accused  therefor,  as  being  ei- 
ther "concerned  in  interest"  or  "of  counsel" 
for  the  prosecution,  within  the  meaning  of 
the  statute.  Epstein  v.  United  States,  196 
Fed.  354,  355,  116  G.  C.  A.  174. 


OF  ooimsE 

See  Continued  of  Course;   Costs  as  of 
Course. 

The  term  "of  course,**  as  employed  in 
Code  Civ.  Proc.  SS  1229,  1774,  providing  that 
in  an  action  for  divorce.  Judgment  cannot  be 
taken  "of  course"  upon  the  decision  or  re- 
port, etc.,  and  declaring  that  after  the  expi- 
ration of  three  months  final  Judgment  shall 
be  entered  as  "of  course"  upon  the  dedsloa 
etc.,  means,  without  special  direction  or  pro- 
vision or  pursuant  to  settled  rule  for  whidi 
there  need  be  no  further  direction  or  antbor- 
ity.  Petit  v.  Petit,  91  N.  Y.  Supp.  979,  9S1, 
45  Misc.  Rep.  155. 

OF  GRACE 

A  chancellor  is  said  to  act  "of  grace" 
That  grace  sometimes  becomes  a  matter  of 
right  to  the  suitor,  and,  when  it  is  clear  tbat 
the  law  cannot  give  protection  and  relief  to 
which  the  complainant  in  equity  is  admitted- 
ly entitled,  the  chancellor  cannot  withhold 
his  grace  any  more  than  the  law  can  denj 
protection  and  relief,  if  able  to  give  them. 
This  is  often  overlooked  when  It  is  said  that 
in  equity  a  decree  Is  of  grace  and  not  of 
right.  The  phrase  "of  grace"  had  its  oridn 
in  an  age  when  kings  dispensed  their  royal 
favors  at  the  hands  of  chancellors,  but  baf 
no  rightful  place  in  the  Jurisprudence  of  a 
commonwealth.  Sullivan  v.  Jones  &  Lauj^h- 
Un  Steel  Co.,  57  Atl.  1065,  1071,  208  Pa.  540, 
66  L.  R.  A.  712.  See,  also,  American  Smelt- 
ing &  Refining  Co.  v.  Godfrey,  158  Fed.  22ri. 
237.  89  C.  C.  A.  130,  14  Ann.  Cas.  8  (from 
the  opinion  of  Marshall,  District  Judge,  in 
the  Circuit  Court,  quoting  from  Walters  v. 
^IcBlroy,  25  Atl.  125,  151  Pa.  549). 

OF  NO  EFFECT 

The  phrase  "of  no  effect,"  as  used  in  rale 
40  of  the  Supreme  Court,  providing  that  all 
rules,  whether  granted  by  the  court  or  by  a 
justice,  shall  be  entered  In  the  minutes  with- 
in ten  days  and  in  default  thereof  shall  be 
"of  no  effect,"  is  synonymous  with  "void"  and 
not  with  "voidable."  Jersey  City  t.  Davis. 
76  Atl.  969,  80  N.  J.  Law,  609. 

OF  OB  OONCERNIHO 

See  Concern. 

OF  REOOBD 

The  rule  that  unsurveyed  land  wltWn  the 
bounds  of  a  railroad  grant,  which  was  occu- 
pied by  a  bona  fide  settler  Intending  to 
homestead  the  land,  acquires  a  superior  right 
founded  on  the  terms  of  the  statute  granting 
certain  alternate  sections,  provided  they  were 
free  from  pre-emption  or  other  claims  or 
rights,  was  not  altered  by  an  opinion  of  the 
Supreme  Court  referring  to  sudi  claim  by  t 
homesteader  as  "of  record,"  as  the  court  did 
not  intend  to  require  that  all  such  claims  or 
rights  must  be  of  record,  but  Intended  to  de- 
scribe only  one  class  of  claims  wMdi  were 
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excepted  from  the  granting  act  Northern 
Pac.  Ry.  Co.  v.  Trodick,  31  Sup,  Ct  607.  009, 
221  U.  S.  208,  65  U  Ed.  704  (citing  United 
States  y.  Chicago,  M.  &  St.  P.  R.  Co.,  31  Sap. 
Ct.  7,  218  U.  S.  233»  54  li.  Ed.  1015). 

OFF 

See  Cut  Off;    Marked  Off;    Paid  Off: 
Put  Off ;   Sign  Off. 

On  a  contract  not  to  become  interested 
in  the  business  of  catching  certain  kinds  of 
fish,  other  than  the  business  to  be  conducted 
by  the  other  party,  or  the  business  of  manu- 
facturing fish  into  oil  or  guano,  "upon,  along, 
or  'off*  the  Atlantic  seaboard"  the  word  "off** 
adds  to  and  enlarges  the  meaning  of  the 
words  '*upon"  and  "along,"  and  carries  the 
prohibition  out  into  the  deep  water  more  dis- 
tant from  the  coast,  and  includes  all  the  wa- 
ters adjacent  to  the  eastern  coast  of  the 
United  States,  and  does  not  exclude  bays  or 
other  Indentations  along  the  coast.  American 
Fisheries  Co.  v.  Linnen,  118  Fed.  860,  874. 

OFFAL 

"Offal"  is  defined  in  Cent.  Diet,  as  "that 
which  is  suffered  to  fall  off  as  of  little  value 
or  use;  waste  meat;  waste  or  refuse  of  any 
kind."  Under  a  city  ordinance  providing 
that  "no  person  shall  go  about  collecting  any 
house  'offar  consisting  of  animal  and  vege- 
table substances,  or  carry  the  same  through 
any  of  the  streets,  lanes  or  courts  of  the 
city,"  except  the  person  appointed  for  that 
purpose  by  the  sanitary  committee,  the  term 
"house  offal"  is  held  to  include  refuse  food 
from  the  table,  discarded  victuals,  and  swill 
counting  of  refuse  from  the  table,  though 
none  of  it  be  in  a  decayed  condition.  State 
V.  Robb,  60  AU.  874,  875,  100  Me.  180,  4  Ann. 
Cas.  275. 

* 

A  libel  for  condemnation  of  catsup,  al- 
leging that  it  was  misbranded,  in  that  it  was 
made  in  part  from  tomato  pulp  screened  from 
peelings  and  cores,  as  the  ''offal"  of  tomato 
canning  factories,  and  not  from  choice  ripe 
tomatoes,  etc.,  as  stated  in  the  labels,  did  not 
charge  a  violation  of  the  provision  of  the 
pure  food  law  (Act  Cong.  June  30,  1906,  c. 
3915,  f  7,  par.  6)  relating  to  preparations  con- 
sisting in  whole  or  in  part  of  a  filthy,  decom- 
posed, or  putrid  animal  or  vegetable  sub- 
stance; the  words  "as  the  offal  of  tomato 
canning  factories"  being  of  no  exact  signifi- 
cation, and  the  word  "offal"  not  the  equiva- 
lent of  a  charge  that  the  tomato  pulp  was  a 
filthy,  decomposed,  or  putrid  vegetable  sub- 
stance. United  States  v.  Six  Hundred  and 
Fifty  Cases  of  Tomato  Catsup,  106  Fed.  773, 
774. 

OFFENDER 

See  First  Off  aider ;  Pursuit  of  Offender. 


OFFENSE 

See  Body  of  the  Offense ;  Continuing  Of- 
fense; Criminal  Offense;  Different 
Offenses;  Each  Offense;  Lesser  Of- 
fense; Minor  Offense;  Petty  Offense; 
Public  Offense ;  Same  Offense ;  Second 
Offense;  Separate  Offense;  Specific 
Criminal  Offense;  State  Prison  Of- 
fense. 

Merger  of  offenses,  see  Merger. 

"An  'offense,*  in  its  legal  signification, 
means  the  transgression  of  a  law."  Town  of 
Neola  V.  Kelchart,  109  N.  W.  5,  7,  131  Iowa, 
492  (quoting  and  adopting  definition  in  Moore 
V.  State  of  Illinois,  14  How.  [55  U.  S.]  19, 
14  L.  Ed.  306 ;  Grafton  v.  United  States,  27 
Sup.  Ct.  749,  754,  206  U.  S.  333,  353,  51  L. 
Ed.  1084,  11  Ann.  Cas.  640). 


«  a 


Offense'  signifies  a  public  wrong  which 
subjects  the  perpetrator  to  legal  punishment" 
An  attempt  to  commit  suicide  Is  not  an  in- 
dictable offense  in  the  state  of  Maine.  May 
V.  Pennell,  64  Atl.  885,  887,  101  Mo.  516,  7  L. 
R.  A.  (N.  S.)  286, 115  Am.  St.  Rep.  334,  8  Ann. 
Cas.  351. 

In  Code  Cr.  Proc.  1895,  art.  114,  providing 
that,  whenever  a  magistrate  is  Informed  on 
oath  that  an  offense  is  about  to  be  commit- 
ted against  the  person  or  property  of  the  in- 
formant or  of  another,  "or  if  any  person  has 
threatened  to  commit  an  offense,"  he  must 
issue  a  warrant  for  the  arrest  of  accused,  the 
word  "offense,"  as  used  in  the  clause  "or  if 
any  person  has  threatened  to  commit  an  of- 
fense," has  the  same  meaning  and  is  used  in 
the  same  sense  as  the  word  "offense"  in  the 
preceding  part  of  the  same  article,  and  should 
be  limited  in  its  meaning  to  offenses  against 
person  or  property.  Ex  parte  Muckenfuss, 
107  S.  W.  1131,  1132,  62  Tex.  Cr.  R.  467. 

An  "offense"  is  a  breach  of  the  laws  es- 
tablished for  the  protection  of  the  public,  as 
distinguished  from  an  infringement  of  mere 
private  rights.  The  word  is  used  as  a  genus, 
comprehending  every  crime  and  misdemeanor, 
or  as  a  species,  signifying  a^  crime  not  Indict- 
able but  punishable  summarily  or  by  the  for- 
feiture of  a  penalty.  Laws  Okl.  T.  1903,  p. 
168,  c.  15,  S  4,  providing  that  it  shall  be  un- 
lawful for  any  carrier  to  receive  any  of  the 
game  mentioned  in  section  1  of  the  act,  for 
the  purpose  of  carrj^g  it  to  any  of  the 
places  within  or  beyond  the  territory,  and 
that  any  carrier  so  doing  shall  forfeit  a  cer- 
tain sum  with  costs,  creates  an  offense  within 
the  meaning  of  Organic  Act  (Act  Cong.  May 
2,  1890,  c.  182,  26  Stat  87)  §  10,  and  a  civil 
action  brought  for  the  recovery  of  the  penalty 
must  be  tried  within  the  county  where  the 
violation  is  alleged  to  have  occurred.  Chica- 
go, R.  I.  &  P.  Ry.  Co.  V.  Territory  of  Oklaho- 
ma, 105  Pac.  677,  679,  25  OkL  238. 

"Offense"  is  used  synonymously  with 
"misconduct,"  which  is  defined  as  "wrong  con. 
duct;  bad  behavior;  mismanagement"    Bail- 
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ey  V.  Eixamlnlng  and  Trial  BoarS  of  Police 
Department  of  City  of  Helena,  122  Pac.  572, 
574,  45  Mont.  197. 

"Offense"  is  now  used  synonymously  with 
"crime."  United  States  v.  Zarafonitls,  150 
Fed.  97,  101,  80  C.  C.  A.  51,  10  Ann.  Caa  290 
(quoting  and  adopting  Burr.  Law  Diet*  verbo 
"Offense").  And  while  the  words  "offense" 
and  "crime"  are  in  certain  cases  considered 
synonymous,  the  "offenses"  specified  by  New 
York  Military  Code,  §  95,  for  the  most  seri- 
ous of  which  the  punishment  is  dismissal 
from  the  service  with  a  small  fine,  and  no  one 
of  which  is  designated  as  a  "crime,"  are  not 
"crimes."  People  v.  Wendel,  112  N.  Y.  Supp. 
301,  302,  59  Misc.  Rep.  354. 

The  word  "offense"  implies  a  violation  of 
a  law  by  which  alone  it  can  be  denounced. 
Thomas  v.  United  States,  156  Fed.  897,  900, 
84  C.  a  A.  477,  17  L.  R.  A.  (N.  S.)  720. 

An  "offense"  which  is  pursued  at  the  dis- 
cretion of  the  injured  party  or  his  repre- 
sentative is  a  civil  injury,  while  an  offense 
which  is  pursued  by  the  sovereign  or  the  sub- 
ordinate of  the  sovereign  is  a  crime.  Jeml- 
gan  V.  Commonweath,  52  S.  E.  361,  362,  104 
Va.  850. 

"An  'offense'  which  may  be  the  subject 
of  criminal  procedure  is  an  act  committed  or 
omitted  in  violation  of  a  public  law,  either 
forbidding  or  commanding  it."  Dent  v.  Unlt- 
€d  States,  71  Pac  920,  922,  8  Ariz.  138  (quot- 
ing and  adopting  definition  in  United  States 
v.  Eaton,  12  Sup.  Ct  764,  144  U.  S.  677,  36 
L.  Ed.  591). 

An  action  by  the  state  for  penalties  im- 
posed by  the  anti-trust  act  of  Texas,  declar- 
ing that  corporations  violating  the  act  shall 
be  guilty,  and  when  convicted,  shall  be  sub- 
ject to  penalties  recoverable  by  "suit"  where 
the  "offense"  is  committed,  is  not  a  crimi- 
nal prosecution,  within  the  statute  prescrib- 
ing the  time  for  the  Institution  of  criminal 
prosecutions,  but  Is  a  civil  suit;  the  word 
■•'offense"  having  reference  to  violations  of 
the  acts,  and  not  being  equivalent  to  the 
words  "felony"  or  "misdemeanor."  Waters- 
Pierce  Oil  Co.  V.  State,  106  S.  W.  918,  48  Tex. 
Oiv.  App.  162. 

The  word  "offense,"  as  used  in  Const 
art  5,  I  13,  giving  the  Governor  power  to 
grant  reprieves,  commutations,  and  pardons 
after  convictions  for  all  offenses,  is  equiva- 
lent to  "crimes,"  and  the  Governor  cannot 
pardon  an  offense  until  after  conviction  by 
the  Judgment  of  the  court.  Ex  parte  Cam- 
pion, 112  N.  W.  585.  588,  79  Neb.  864,  11  L.  R. 
A.  (N.  S.)  865,  126  AuL  St  Rep.  667,  16  Ann. 
<:as.  319. 

The  term  "offense,"  as  used  in  Rev.  St. 
H  4364-20a,  4364-20b,  which  provide  for  an 
•election  in  any  municipality  to  determine 
whether  or  not  the  sale  of  intoxicating  liq- 
uors as  a  beverage  shall  be  permitted,  and 
"Which  declare  that  whoever  shall  sell  where 


sales  B.t4  prbhibtted  shall  be  guilty  of  a  mis- 
demeanor, and  which  prescribe  the  punisb- 
ment  for  the  first  offense  and  for  a  second 
offense,  embraces  the  entire  charge,  though 
there  may  be  a  number  of  counts,  and  means 
a  conviction.  Hence  an  affidavit  charging 
three  separate  sales  to  different  persons  on 
the  same  day,  without  alleging  a  previous  con- 
viction, is  in  legal  effect  a  charge  of  a  first 
offense  only.  Carey  v.  State,  70  N.  E.  955. 
956,  70  Ohio  St  121. 

Driving  an  automobile  at  a  prohibited 
rate  not  being  an  offense  against  the  police  of 
towns,  fines  imposed  by  a  Justice  of  the  peace 
for  violations  of  the  speed  limit,  in  the  tb- 
sence  of  special  provision  to  the  contrary,  be- 
long to  the  county  under  Pub.  St.  1901,  c.  256, 
{  2,  providing  that,  unless  otherwise  spedallj 
provided,  all  fines  and  forfeitures  imposed  by 
a  Justice  of  the  peace  for  "offenses  against 
the  police  of  towns,'*  and  violations  of  by- 
laws of  towns,  and  fines  and  forfeitures  im- 
posed by  a  police  court,  shall  be  for  the  use 
of  .the  town,  and  all  other  fines  and  forfei- 
tures shall  be  for  the  use  of  the  county.  The 
phrase  "offenses  against  the  police  of  towns." 
refers  to  the  offenses  enumerated  under  that 
title  in  Pub.  St  1901,  c.  264.  Kocklngham 
County  V.  Chase,  71  Ati.  634,  635,  75  N.  H. 
127. 


Violation  of  city  ordii 

A  violation  of  a  city  ordinance  is  an  "of- 
fense" against  the  city.  The  violation  te 
termed  a  petty  offense  and  constitutes  a 
crime  in  the  broad  sense  of  that  word.  Pear- 
son V.  Wimbish,  52  S.  B.  751,  765,  124  Ga.  701, 
4  Ann.  Cas.  501  (citing  McRae  v.  Mayor,  etc., 
of  City  of  Americus,  59  Ga.  170,  27  Am.  R^ 
390). 

A  grand  Juror  is  not  rendered  incompe- 
tent because  charged  with  a  violation  of  a 
municipal  sanitary  ordinance;  which  Is  not 
a  "crime  or  offense"  within  the  intendment  of 
section  1,  Act  No.  135,  p.  216,  of  1898.  State 
V.  Calhoun,  41  South.  360,  361,  117  La.  82 
(citing  State  v.  Thlbodeaux,  19  South.  680, 48 
La.  Ann.  600;  State  ▼.  Nicholas,  33  Sooth. 
92,  109  La.  84). 

NnisMioe 

B.  &  C.  Comp.  f  1930,  panisihing  any  per- 
son committing  any  act  which  grossly  injures 
the  person  of  another,  or  which  grossly  dis- 
turbs the  public  peace  or  health,  or  openly 
outrages  the  public  decency  and  is  injurious 
to  public  morals,  not  otherwise  made  pfonish- 
able,  covers  offenses  against  the  public  peace, 
health,  and  morals  not  otherwise  made  pan- 
ishable,  and  known  at  common  law  as  indict- 
able nuisances;  and  at  common  law  wbat- 
ever  tends  to  corrupt  society  Is  an  "offense 
against  good  morals,"  and  is  punishable  as 
a  nuisance,  and  such  act  need  not  be  a  con- 
tinuous one,  but  may  consist  of  a  single  act, 
and  it  may  not  affect  the  public  at  large,  but 
only  such  as  come  1&  codtaet  with  it    State 
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V.  Waymlre,  97  Pac  46,  47,  48,  52  Or.  281,  21 
L.  R.  A-  (N,  S,)  56,  132  Am.  St.  Rep,  609. 

OFFEN8!E      AGAINST      THE      VKITED 
STATES 

A  conspiracy  to  violate  the  "bucket  shop" 
law  of  the  District  ot  Columbia  is  an  "of- 
fense against  the  United  States,"  within  the 
statute,  proylditag  for  the  removal  of  offend- 
ers against  the  United  States  ffnd  the  statute 
relating  to  conspiracies  to  commit  offenses 
against  the  United  States.  United  States  v. 
Campbell,  179>ed.  762,  764. 

In  Rev.  St  §  4540,  renting  to  conspirar 
cies,  the  words  "offenses  against  the  United 
States"  have  the  same  meaning  as  the  words 
"offenses  agfainst,  the  laws  of  the  United 
States"  in  the  original  act  of  March  2,  1867 
(14  Stat.  484,  c.  169)^  the  change  being  mere- 
ly one  of  phraseology  made  by  the  revision 
commission,  and  such  section  denounces  con- 
spiracies to  commit  offenses  created  by  any 
of  the  statutes  of  the  United. States.  Thomas 
V.  United  States,  156  Fed.  897,  901,  84  0.  O. 
A.  477,  17  L.  R.  A  (N.  S.)  720. 

Assisting  the  importation  of  alien  con* 
tract  laborers  is  an  "offense  against  the 
United  States,"  within  the  meaning  of  Rev. 
St.  U.  S.  i  5440,  providing  for  the  criminal 
punishment  of  persons  conspiring  to  commit 
such  offenses,  since  Congress,  in  making  it  a 
misdemeanor,  by  Act  Feb.  20,  1^07*  c.  1134,  1 

4,  34  Stat  900,  to  assist  the  immigration  of 
sfucli  persons*  has  made  such  action  a  crime, 
indictable  as  such,  although,  by  section  5  of 
that  act,  it  h^  provided  a  remedy  in  the 
nature  of  a  civil  action  for  the  recovery  of  a 
penalty  for  a  violation  of  the  act.  United 
States  V.  Stevenson,  30  S.  Ct  37,  38,  215  U. 

5.  200,  34  L.  Ed.  157, 

OFFENSE   mVOIiVIKO   MORAI.   TUlU 
PITUBE 

See  Moral  Turpitude. 


Where  a  restriction  in  a  deed  f6rbade 
the  erection  on  the  land  of  "any  taiverh, 
-drinking  saloon,  slaughterhouse,  skin-dressing 
establishment,  or  any  other  building  for  of- 
fensive purpose  or  occupation,"  it  includes  a 
public  garage  for  hire,  storage,  and  repair  of 
automobiles  and  the  furnishing  of  needed 
supplies.  Hibberd  v.  Edwards,  84  Atl.  437, 
4S8,  235  Pa.  454. 

The  owner  of  land  divided  it  into  build- 
ing lots,  and  in  each  deed  inserted  a  restric< 
tion  that  the  property  should  not  be  used  for 
any  business  "offensive  to  the  neighborhood 
for  dwelling  houses."  In  a  suit  by  one  of  the 
grantees  to  restrain  the  erection  of  an  au* 
tomobile  garage,  it  appeared  that  the  build- 
ing was  designed  to  accommodate  about  125 
larg^  automobiles,  a  part  of  one  story  being 
designed  for  a  repair  shop,  and  it  being  in- 
tended to  place  in  the  building  a  portable 
forge;    that  d^nonstration  cars  were  to  be 


kept,  with  demonstrators  to  run  them;  and 
that  about  75  or  100  customers  were  expect- 
ed to  store  automobiles  there,  such  machines 
to  go  in  and  out  on  an  average  of  once  a 
day.  Held,  that  a  finding  that  the  mainte- 
nance of  such  building  would  constitute  a  vio- 
lation of  the  restriction  was  warranted. 
Evans  v.  Foss,  80  N.  E.  587,  589,  194  Masa 
518,  9  L.  R.  A.  (N.  S.)  1039,  11  Ann.  Cas.  17L 

OFFENSIVE    ESTABLISHHENT 

Any  other   offensive  establishment,  see 
Any  Other. 

OFFER 

See,  also.  Proposal. 

Const  art  5,  I  7,  provides  that  one  who 
shall  offer  or  promise  to  pay  to  another  any 
money  as  an  inducement  for  the  giving  or 
withholding  of  such  other's  vote  at  an  elec- 
tion shall  be  guilty  of  a  misdemeanor.  Held, 
that  the  words,  "If  you  will  vote  the  Repub- 
lican ticket,  I  will  pay  you  $20  after  the 
polls  have  closed,"  constitute  an  offer  to  pay 
within  the  Constlthtion,  and  render  the  per- 
son making  the  offer  guilty  of  a  misdemeaa- 
or;  na  acceptance  of  the  offer  being  re- 
quired, and  no  tender  being  needed  to  make 
an  offer.  State  v.  Barr  (DeL)  79  Atl.  730, 
733,  7  PennewUl,  340. 

In  an  action  for  rescission  and  cancella- 
tion of  a  deed  fraudulently  obtained,  an  alle- 
gation that  plaintiffs  are  ready  and  willing 
to  execute  a  deed  to  the  land  traded  for  to 
defendants  is  a  sufficient  offer  to  restore 
within  Wilson's  Rev.  &  Ann.  St  1903,  S  827. 
Clark  V.  O'Toole,  94  Pac.  547,  552,  20  Okl.  319. 

The  word  "offered,"  in  a  charge  against 
a  member  of  the  Brotherhood  of  Locomotive 
Engineers  that  he  had  "offered"  his  advice 
and  service  to  railroad  officials  in  their  pro- 
posed plan  to  run  engineers  through  from 
one  city  to  another,  means  that  he  had  vol- 
unteered his  advice  and  service.  Fritz  v. 
BCnaub,  103  N.  T.  Supp.  1003,  1008,  57  Mlsc, 
Rep.  405. 

As  attempt 

As  respects  an  attempt  or  offer 
ballot  and  vote,  the  terms  "offer" 
tempt"  are  practically  the  same  in 
One  of  the  definitions  given  by  Mr. 
of  the  word  "offer"  is  "attempt" 
Fielder,  109  S.  W.  580,  583,  210  Mo. 


to  cast  a 
and  "at- 
meaning. 
Webster 
State  V. 
188. 


To  8upiK)rt  a  conviction  for  a  violation 
of  a  statute  punishing  every  person  who  shall 
oorrupt  or  attempt  to  corrupt  a  juror,  by  of-, 
fering  to  give  any  gift  with  intent  to  bias 
the  juror,  it  is  not  necessary*  to  prove  an  ac- 
tual tender  of  the  gift  offered  as  a  bribe,  so 
as  to  enable  the  juror  to  at  once  accept  or 
reject  the  same.  Evidence  showing  a  pro- 
posal or  a  willingness  to  give  a  bribe  to  bias 
the  juror*s  verdict  is  sufficient.  State  v. 
Woodard,  81  S.  W.  857,  861,  182  Mo.  391,  103 
Am.  St  Rep.  646. 
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In  2  Bouvler's  Law  Dictionary,  p.  827, 
the  definition  of  *'offer*'  is  '*a  proposal  to  do 
a  tiling.''  To  prove  the  commission  of  the 
offense  created  by  Rev.  St.  1899,  §  2043,  pun- 
ishing every  person  who  shall  corrupt  or  at- 
tempt to  corrupt  a  Juror  by  "offering  to  give 
any  gift  ♦  ♦  ♦  with  intent"  to  bias  the 
Juror,  it  is  not  necessary  to  show  an  actual 
tender  of  the  bribe,  but  evidence  showing  a 
proposal  and  declaration  of  a  willingness  to 
give  a  bribe  or  gratuity  to  bias  the  Juror's 
verdict  is  sufficient  State  ▼.  Miller,  81  S. 
W.  867,  872,  182  Mo.  370. 

Where  a  verdict  found  defendant  gruilty 
of  an  "attempt"  to  bribe,  it  sufficiently  show- 
ed a  violation  of  the  statute  prohibiting  "an 
offer"  to  bribe  an  officer;  the  words  "offer" 
and  "attempt"  in  euch  connection  being 
synonymous.  Johnson  v.  State,  92  S.  W.  257, 
49  Tex.  Cr.  R.  250. 

Am  oontraet 
See  Contract 

Am  tender 

The  word  "offer"  is  frequently  used  by 
courts  and  text-writers  as  synonymous  with 
"tender,"  and  it  may  be  properly  so  used 
with  reference  to  articles  capable  of  manual 
delivery  and  actually  produced.  But  with 
respect  to  heavy  articles  of  merchandise, 
situated  at  a  distance  from  the  place  to 
which  they  must  be  transported,  if  restored 
to  the  vendor,  the  phrase  "offer  to  return" 
is  more  commonly  and  aptly  applied  to  ex- 
press a  willingness,  or  to  make  a  proposal 
to  rescind  the  contract  and  return  the  goods. 
In  order  to  work  a  rescission,  it  is  not  suffi- 
cient for  the  purchaser,  who  has  taken  de- 
livery of  the  goods  at  the  vendor's  place  of 
business,  to  give  notice  to  the  vendor  that 
he  holds  the  goods  subject  to  his  order,  or 
that  the  goods  are  at  a  designated  place  sub- 
ject to  his  disposal.  The  goods  must  be  re- 
turned to  the  place  where  accepted,  unless, 
upon  an  "offer  to  return,"  such  offer  is  re- 
fused by  the  vendor.  Mundt  v.  Simpkins,  115 
N.  W.  325,  326,  81  Neb.  1,  129  Am.  St  Rep. 
670  (quoting  and  adopting  definition  in  Mil- 
liken  V.  Skillings,  89  Me.  180,  36  Aa  77). 

Under  Rev.  St  (  3627,  providing  that, 
at  the  Joining  of  issue  in  an  action  for  in- 
voluntary trespass  before  a  Justice,  defend- 
ant may  "offer  in  writing"  to  permit  plaintiff 
to  take  Judgment  against  him  for  damages 
and  costs,  and  section  3628,  providing  that  if 
plaintiff  falls  to  recover  a  more  favorable 
Judgment  he  shall  not  recover  costs  made 
after  such  offer,  the  oral  answer  of  de- 
fendant entered  by  the  Justice  in  his  docket, 
that  "defendant  tenders  Judgment  for  six 
cents  and  costs  up  to  day,"  is  sufficient  to 
satisfy  the  statute.  It  bound  defendant  Just 
as  effectually  as  though  he  had  himself 
written  and  subscribed  it  and  then  served 
it  on  the  plaintiir.  Williams  v.  Ready,  39  K. 
W.  779,  72  Wis.  408. 


Medioal  treatment 

A  will  devising  and  bequeathing  prop- 
erty to  trustees  to  convert  into  securitiM, 
and  pay  specified  sums  and  the  balance  to 
some  hospital  "offering"  to  treat  tubercular 
patients,  makes  a  gift  to  a  hospital  bestow- 
ing free  treatment  to  tubercular  patients, 
and  hence  is  a  public  charity,  as  distinguish- 
ed from  a  private  enterprise  for  profit;  the 
word  "offering"  without  any  condition  an- 
nexed and  connected  with  a  hospital  imply- 
ing bestowing  free  treatment  to  tiiose  suffer- 
ing from  disease.  French  v.  Calkins,  96  N. 
B.  877,  881,  2S2  lU.  243. 

OFFEB  AHD  BEFUSAIi 

A  statement  by  a  seller  contracting  to 
repurchase  at  the  expiration  of  one  year  on 
the  buyer  desiring  it,  made  before  the  expira- 
tion of  the  year  in  response  to  the  buyer's 
demand  to  repurchase  that  he  could  not  do 
it,  is  the  legal  equivalent  of  an  "offer  and 
refusal"  within  Civ.  Code,  (  1515,  providing 
that  a  refusal  to  accept  performance  made 
before  an  offer  thereof  Is  equivalent  to  an 
olTer  and  refusal,  unless  before  performance 
is  actually  due  he  gives  notice  of  his  will- 
ingness to  accept  it,  and  the  seller  desiring 
to  hold  plaintiff  to  performance  must  show 
that  prior  to  the  expiration  of  the  year  be 
expressed  a  willingness  to  repurchase,  and. 
unless  the  statement  is  withdrawn  before 
the  expiration  of  the  year,  the  buyer  need 
not  make  demand  and  offer  at  the  exact  ex- 
piration of  the  year.  Howard  v.  Galbralth. 
109  Pac.  889,  890,  13  CaL  App.  373. 

OFFER  FOR  SAUB 

Announcement  that  property  will  be  sold 
at  auction  to  the  highest  bidder  is  a  noere 
declaration  of  intent  to  hold  an  auction,  and 
not  an  offer  to  sell  becoming  binding,  even 
conditionally,  on  the  owner  when  a  bid  is 
made.  Anderson  v.  Wisconsin  Oent  Ry.  Co^ 
120  N.  W.  39,  46,  107  Minn.  296,  20  L.  a  A 
(N.  S/)  1133,  131  Am.  St  Bep.  462,  i6  Ann. 
Cas.  379. 

A  merchant  has  "offered  or  exposed  for 
sale"  an  adulterated  dr  misbranded  article  of 
food,  in  violation  of  Agricultural  (Law,  ff  16i 
165,  added  to  Laws  1893,  c.  338,  by  Law 
1903,  c.  524.  by  having  the  adulterated  or  mis- 
branded  article  in  stock  for  the  purpose  of 
sale,  without  actually  making  a  sale.  Peo- 
ple V.  Lewis,  122  N.  T.  Supp.  1026,  1026,  138 
App.  IMv.  673. 

The  uncontradicted  testimony  of  ti^o 
state  agents  that  defendant  deUvered  a  cao 
of  adulterated  milk  at  a  lunchroom,  taking  i 
receipt  therefor  from  the  person  in  diaife. 
is  sufficient  evidence  of  "sale,"  or  "offtf  fiv 
sale,"  in  violation  of  ConsoL  Laws,  c  1, 1 32, 
making  it  unlawful  to  sell  or  offer  for  sale 
adulterated  milk.  People  v.  McDennott 
Dairy  Co.,  122  N.  Y.  Supp.  294,  295. 
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Under  a  contract  with  receirers  by  which 
a  broker  was  authorized  to  "offer  and  sell" 
the  stock  of  salmon  of  a  canning  company, 
with  a  provision  that  the  sales  were  to  be 
subject  to  the  receivers*  instructions  and  con- 
firmation, he  was  not  required  to  procure  an 
offer  but  a  purchaser,  and  was  entitled  to  the 
stipulated  commission  if  he  was  the  efficient 
means  of  procuring  a  purchaser  whose  offer, 
made  directly  to  the  receivers,  was  accepted, 
and  to  whom  a  sale  was  made.  Colonial 
Trust  Co.  v.  Pacific  Packing  &  Navigation 
Co.,  158  Fed-  277,  279,  85  C.  0.  A.  539. 

OFFER  OF  OOMFBOMISE 

Admission  distinguished,  see  Admission. 

OFFER  OF  THEWARD 

See  Reward. 

OFFER  OF  SETTIiEMENT 

Admission  distinguished,  see  Admission. 

OFFER  TO  GIVE 


A  bill  for  specific  performance  of  a  con- 
tract for  the  conveyance  of  land,  which  al- 
leges that  defendant  "offered  to  give"  plain- 
tiff certain  laud,  provided  plaintiff  would  not 
erect  a  building  in  a  certain  place  and  man- 
ner, and  that  plaintiff  accepted  the  offer, 
cJianged  the  plan  of  the  building,  took  pos- 
session of  the  land,  and  erected  the  building 
in  accordance  with  the  agreement,  states  a 
cause  of  action  as  against  a  demurrer;  the 
allegation  of  an  agreement  "to  give"  being 
construed  as  an  agreement  "to  convey." 
Shipley  v.  Fink,  62  Atl.  360,  361,  102  Md. 
219,  2  Ia  R.  A.  (N.  S.)  1002. 

OFFICE 

See  Business  Office;  Maintenance  (Of 
Office);  Post  Office;  Usual  Business 
Office. 

As  public  place,  see  Public  Place. 

Student  in  office  of  attorney,  see  Student 

To  have  an  "office,"  in  ordinary  or  tech- 
nical parlance,  implies  to  have  that  control 
of  an  office  which  an  owner  or  lessee,  or  at 
least  a  licensee,  would  exercise.  Althause  v. 
Guaranty  Trust  Co.  of  New  York,  137  N.  Y. 
Supp.  945,  947,  78  Misc.  Rep.  181. 

The  word  "office,"  as  used  in  Code  Civ* 
Proa  S  3160,  providing  that  a  plaintiff  in  an 
action  brought  in  the  City  Court  of  New 
York,  who  has  an  office  for  the  regular  trans- 
action of  business  in  person  within  the  dty 
of  New  York,  is  deemed  a  ''resident"  of  that 
city,  within  the  meaning  of  sections  3268  and 
3269,  which  provide  that  a  defendant  may  re- 
quire security  for  costs  where  plaintiff  is  not 
a  resident,  means  a  place  where  service  is 
rendered  or  business  is  done.  Brassack  v, 
Interborough  Rapid  Transit  Co.,  121  N.  Y. 
SuDp.  215,  216^  66  Misc.  Rep.  190. 


An  "office"  in  Missouri,  within  Rev.  St 
1899,  I  3862,  authorizing  service  on  a  foreign 
corporation  having  no  office  or  place  of  busi- 
ness in  Missouri,  by  service  on  any  agent  or 
employ^  in  any  county  or  state  where  such 
service  may  be  obtained,  means  an  ordinari- 
ly established  office,  and  not  a  mere  casual 
place  of  meeting,  and  hence  a  return  of  serv- 
ice  on  such  a  corporation  was  not  objectiona- 
ble in  that  it  recited  that  the  corporation  had 
no  "regular  office"  or  place  of  business  with- 
in the  state.  Stegall  v.  American  Pigment  A 
Chemical  Co.,  130  S.  W.  144,  153,  150  Mo. 
App.  251. 

Where  a  tna jority  of  the  board  of  direc- 
tors of  a  corporation  met  pursuant  to  a  reg- 
ular call  for  a  special  meeting  of  the  board, 
and  were  unable  to  obtain  access  to  the  office 
of  the  corporation,  and  convened  as  a  board 
in  the  hallway  of  the  building  Just  outside 
of  the  office,  and  then  adjourned  the  oieeting 
to  a  designated  date,  the  meeting  of  the 
board  was  valid  as  against  the  objection  that 
the  board  did  not  meet  at  the  office,  within 
Civ.  Code,  S  319,  requiring  the  holding  of 
meetings  of  boards  of  directors  at  the  corpo- 
ration's office.  Seal  of  Gold  Mining  Co.  v. 
Slater,  120  Pac.  15,  17, 161  Cal.  621. 

The  word  "office"  as  used  in  CivU  Code 
1910,  §  2259,  is  synonymous  with  "place  of 
business."  An  action  upon  a  contract  with  a 
mining  corporation,  which  was  made  or  was 
to  be  performed  In  a  county  where  the  corpo- 
ration maintained  a  plant,  together  with  a 
superintendent  who  was  in  control  of  its  busi- 
ness and  a  large  force  of  laborers,  and  a 
place  for  the  transaction  of  such  business  as 
was  necessary  to  the  operation  of  the  plant, 
may  be  brought  in  the  county  where  the 
plant  is  located,  notwithstanding  the  princi- 
pal office  of  the  corporation  was  by  its  char- 
ter located  in  another  county,  where  its 
board  of  directors  met  and  its  financial  opera- 
tions were  carried  on.  General  Reduction 
Co.  V.  Tharpe,  75  S.  E.  339,  340,  11  Ga.  App. 
334  (citing  6  Words  and  Phrases,  p.  4921). 

Under  a  petition  alleging  that  plaintiff 
was  lawfully  occupying  a  room  or  "office*'  in 
the  northwest  part  of  the  courthouse,  when 
defendants  assaulted,  struck,  and  wounded 
him  and  forcibly  ejected  him  from  the  room 
to  his  damage,  but  containing  no  allegation 
that  plaintiff  was  entitled  to  maintain  posses- 
sion of  such  room  as  clerk  of  the  county  court 
or  of  the  records  thereof,  whether  he  was  the 
lawful  county  clerk  and  as  such  official  en- 
titled to  possession  of  the  room  and  records 
was  not  in  issue;  the  word  "office"  in  the 
connection  in  which  used  signifying  a  room 
or  apartment.  Morgan  v.  Owen,  91  S.  W. 
1055, 1056,  193  Mo.  587. 

An  ordinance  directing  the  corporation 
counsel  to  bring  an  action  to  collect  and  re- 
cover on  the  bond  of  a  city  official  such  mon- 
ey paid  to  him  and  belonging  to  the  city  "as 
may  be  shown  to  have  been  stolen  from  or 
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misappropriated  In  the  office  of  the  city  treas- 
urer and  not  daly  accounted  for/'  did  not 
contemplate  that  the  moneys  for  which  a  re- 
covery was  sought  should  be  shown  to  have 
been  actually  stolen  from  the  room  in  which 
the  treasurer  held  his  office,  or  misappropri- 
ated in  that  particular  room,  but  included 
moneys  of  the  city  stolen  or  misappropriated 
by  the  treasurer  or  his  subordinates  in  such  a 
way  that  the  treasurer  was  liable  therefor. 
City  of  Syracuse  v.  Roscoe,  123  N.  Y.  Supp. 
403.  411,  66  Misc.  Rep.  317. 

A  foreign  stock  corporation,  leaving  its 
blank  stock  certificates  and  its  stockbook 
with  a  trust  company  in  this  state,  which  act- 
ed as  a  transfer  agent,  cannot  be  said  to  have 
an  "office  for  the  transaction  of  business"  in 
this  state,  within  Stock  Corporation  Law 
(Consol.  Laws  ld09,  c.  59)  1 33,  providing  that 
every  foreign  corporation  having  an  office  for 
the  transaction  of  business  in  this  state  shall 
keep  therein  a  stockbook,  and  that,  if  any 
such  foreign  stock  corporation  has*  in  this 
state  a  transfer  agent,  such  stockbook  may 
be  deposited  in  the  office  of  such  agent,  for 
inspection  of  stockholders.  Althause  v.  Guar- 
anty Trust  Co.  of  New  York,  137  N.  Y.  Supp. 
945,  946,  78  Misc.  Rep.  181. 

OFFICS 

See  Civil  Office;  Color  of  Office;  Con- 
tinuance in  Office;  Corruption  in  Of- 
fice ;  De  Facto  Office ;  Elective  Office ; 
Go  Out  of  Office ;  In  Office ;  In  Virtue 
of  His  Office;  Lucrative  Office;  Mis- 
behavior in  Office;  Misconduct  in  Of- 
fice; Misdemeanor  in  Office;  Munici- 
pal Office;  Out  of  Office;  Possession  of 
Office;  Principal  Administrative  Office; 
Principal  Office;  Quasi  Office;  State 
Office;  Successor  in  Office;  Term  of 
Office;    Township  Office. 

Any  office,  See  Any. 

Belonging  to  office,  see  Belong — Belong- 
ing. 

His  term  of  office,  see  His. 

Particular  positions  held  to  be  offices,  see 
Officer. 

Vacancy  in  office,  see  Vacancy — Vacant — 
Vacate  (Of  Office). 

An  "office,"  as  the  term  is  used  in  the 
Constitution,  means  something  to  be  held,  not 
something  to  be  done.  Ross  v.  Board  of 
Chosen  Freeholders  of  Essex  County,  55  Atl. 
310,  313,  69  N.  J.  Law,  291. 

The  term  "public  office"  implies  perma- 
nence and  duties  of  a  public  nature.  Reed  y. 
Schon,  83  Pac.  77,  79,  2  Cal.  App.  55. 

An  "office"  is  a  public  charge  or  employ- 
ment and  the  term  comprehends  every 
charge  or  employment  in  which  the  public  is 
interested.  Michael  v.  State  ex  rel.  Welch, 
50  South.  929,  931,  163  Ala.  425. 

An  "office"  is  a  position  or  station  in 
which  a  person  is  employed  to  perform  cer- 
tain duties,  or  by  virtue  of  which  he  becomes 


charged  wit^  the  performance  of  certain  du- 
ties, public  or  private,  or  a  place  of  t^l^t, 
and  emolument  is  a  usual,  but  not  a  neces- 
sary, element  of  office.  Wells  ▼.  State,  94 
N.  E.  321,  322,  175  Ind.  380,  Ann.  Cas.  1913C, 
86. 

"Office"  implies  much  more  than  tbe 
right  to  physically  occupy  a  specified  room, 
to  exercise  certain  powers,  and  to  receive  a 
prescribed  emolument.  People  v.  Aheam,  115 
N.  Y.  Supp.  664,  131  App.  Div.  80;  Id.,  89  N. 
B.  930,  933,  196  N.  T.  221,  26  L.  B.  A  (N. 
S.)  1153. 

A  "public  office,"  while  not  property,  is 
a  position  held  by  right  of  election  or  ap- 
pointment, and  courts  wtl  protect  one  in  the 
enjoyment  of  these  rights  as  quickly  and  as 
fully  as  though  it  were  property.  Christy  t. 
Kingfisher,  76  Pac.  135,  137,  13  Okl.  585. 

An  "office"  is  a  trust  conferred  by  pub- 
lic authority  for  a  public  purpose  and  for 
a  definite  time.  It  is  "a  public  station  or 
employment  conferred  by  the  appointment  of 
the  government  The  term  embraces  tbe 
ideas  of  tenure,  duration,  emoluments,  and 
duties."  State  v.  Rose,  86  Pac.  296,  298,  74 
Kan.  262,  6  L.  R.  A.  (N.  S.)  843,  10  Ann.  Cas. 
927  (quoting  United  States  v.  Hartwell,  6 
Wall.  [78  U.  S.]  385,  393,  18  L.  Ed.  830). 

'*An  'office,*  as  defined  by  Blackstone.  is 
a  right  to  exercise  a  public  or  private  em- 
ployment, and  to  take  the  fees  and  emolo- 
ments  thereunto  belonging,  whether  public, 
as  those  of  a  magistrate,  or  private,  as  bail- 
iffs, receivers,  and  the  like.**  In  re  Opinion 
of  the  Justices,  62  Atl.  969,  970,  73  N.  H. 
621,  5  L.  R.  A.  (N.  S.)  415,  6  Ann.  Cas.  2S3 
(quoting  and  adopting  definition  in  Shelby  v. 
Alcorn,  36  Miss.  273,  72  Am.  Dec.  169,  172». 

"The  term  'office'  is  defined  as  'a  right 
to  exercise  a  public  or  private  employment 
and  to  take  the  fees  and  emoluments  there- 
unto belonging.*  It  embraces  the  ideas  of 
tenure,  duration,  emoluments,  and  duties, 
and  these  ideas  or  elemeuts  cannot  be  sepa- 
rated and  each  considered  abstractly.  All 
taken  together,  constitute  the  office.**  Tan- 
ner V.  Edward,  86  Pac.  765,  766,  31  Utah,  SO. 
120  Am.  St  Rep.  919,  10  Ann.  Cas.  1091 
(quoting  Kendall  v.  Raybould,  44  Pac  1034. 
13  Utah,  226;   2  Bl.  CJomm.  36). 

"An  'office*  is  defined  to  be  the  right  to 
exercise  a  public  or  private  employment  and 
to  take  the  fees  or  emoluments  thereunto 
belonging.*'  2  Bla.  Com.  36.  (State  t.  Ware, 
10  Pac.  886.  13  Or,  385).  The  office  of  Jury 
commissioner,  created  by  Seas.  Acts  1879.  p. 
28,  embodied  in  Rev.  St  1899,  If  6539,  6541 
(Ann.  St.  1906,  p.  3272),  relating  to  the  ap* 
pointment  of  jury  commissioner  In  cittos  hav- 
ing a  specified  population.  Is  not  an  '\>fflee*' 
within  Const  art  9,  9  14,  limiting  Hie  tiNm 
of  office  of  county,  township,  and  municipal 
officers  to  four  years.  State  ex  inf.  Hadley 
V.  Corcoran,  103  S.  W.  1044,  1048^  206  Mo. 
1,  12  Ann.  Cas.  565. 
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An  "office"  Is  a  public  charge  or  employ- 
ment, and  he  who  performs  the  duties  of  an 
office  is  an  "officer."  Blackstone  says:  "An 
'office*  is  the  right  to  exercise  a  priyate  or 
public  employment  and  to  take  the  fees  and 
emoluments  thereunto  belonging.  An  office 
Imijlies  an  authority  to  exercise  some  portion 
of  the  sovereign  power  of  the  state,  either 
in  making,  administrating,  or  executing  the 
laws."  The  power  and  Jurisdiction  of  an 
office  constitute  the  "office"  and  are  insep- 
arable from  it  The  true  test  of  a  public  of- 
fice seems  to  be  that  it  is  a  part  of  the  ad- 
ministration of  government,  civil  or  military. 
A  usurper  Is  not  an  "officer"  at  all,  or  for  any 
purpose;  for  there  cannot  be  a  de  facto  of- 
ficer when  a  de  jure  officer  already  fflls  the 
office.  Commonwealth  v.  Bush,  115  S.  W. 
249,  251,  252,  131  Ky.  384  (quoting  and  adopt- 
ing definition  In  United  States  v.  Maurice,  2 
Brock.  103.  26  Fed.  Cas.  1211;  Olmstead  v. 
City  of  New  York,  42  N.  Y.  Super.  Ct.  481; 
Opinion  of  the  Judges,  3  Me.  481;  Common- 
wealth V.  Gamble,  62  Pa.  343,  1  Am.  Rep. 
422;  Ellason  v.  Coleman,  86  N.  C.  235;  cit- 
ing Eubank  v.  Commonwealth,  103  S.  W. 
368,  126  Ky.  348;  United  States  v.  Alexan- 
der, 46  Fed.  728;  McCahon  v.  Leavenworth 
Co.,  8  Kan.  437;  Matter  of  Gunn,  32  Pac. 
470,  948.  50  Kan.  156,  19  L.  R.  A.    519). 

"Office"  is  an  incorporeal  right  and  con- 
sists in  the  right  to  execute  a  public  trust 
and  to  take  the  emoluments  belonging  to  it, 
and  an  injury  to  the  right  is  an  injury  to 
a  private  right  for  which  there  ought  to  be  a 
remedy.  Maloney  v.  Collier,  83  S.  W.  667, 
672,  112  Tenn.  78  (citing  ©odd  v.  Weaver,  2 
Sneed  [34  Tenn.]  670). 

"An  office  is  an  incorporeal  right,  and 
consists  in  the  right  to  execute  a  public  trust 
and  to  take  the  emoluments  belonging  to  it." 
Act  March  27,  1907,  art.  8,  §  8,  declares  that 
all  offices  existing  under  the  charter  of  the 
city  of  Memphis  and  acts  In  amendment 
thereof  are  thereby  vacated  and  abolished. 
Under  the  charter  there  was  a  city  tax  asses- 
sor, city  attorney,  and  assistant  attorney, 
Jndge,  and  clerk  of  the  city  court,  mayor,  and 
vice  mayor;  and  Act  March  27,  1907,  provides 
for  a  city  assessor,  city  counselor,  president, 
and  vice  president,  whose  duties  are  respec^ 
tlvely  substantially  the  same  as  those  of  the 
corresponding  officers  under  the  city  char- 
ter. Held,  that  the  act  could  not  have  the 
effect  to  remove  the  officers  holding  un- 
der the  city  charter  and  create  a  vacancy 
to  be  filled  by  appointment,  since,  though 
purporting  to  abolish  the  offices,  It  restored 
them  under  other  names,  and  the  rule  be- 
ing that,  while  an  office  may  be  abolished, 
yet  the  officer  cannot  be  legislated  out  of 
office  Without  an  abolishment  thereof.  Ma- 
lone  V.  Williams,  103  S.  W.  798,  818,  118 
Tenn.  390,  121  Am.  St  Rep.  1002  (quoting 
and  adopting  the  definition  in  Dodd  v*  Weav- 
er, 2  Snoed  134  Tenn.]  670). 


That  a  board  of  revision  of  a  city  Is  not 
a  quasi  corporation,  as  some  boards  are,  and 
that  there  is  attached  to  the  duty  no  emolu- 
ment has  no  effect  as  to  such  board  consti- 
tuting an  office.  Neither  of  such  character- 
istics is  an  essential  element.  The  most  es- 
sential characteristic  of  an  office  is  that  the 
incumbent  in  his  independent  capacity  Is 
clothed  with  some  part  of  the  sovereignty  of 
the  state  to  be  exercised  in  the  interest  of 
the  public  and  required  by  law,  and  that  the 
duties  are  of  a  continuous  character  as  op- 
posed to  a  mere  temporary  employment 
Barker  ▼.  State,  68  N.  £.  575»  676,  69  Ohio 
St  68  (citing  State  v.  Brennan,  29  N.  E.  593, 
49  Ohio  St  83;  State  ex  rel.  Armstrong  v. 
HalUday,  55  N.  B.  175,  61  Ohio  St  171). 

"Public  office,"  as  used  in  the  Constitu- 
tion, has  respect  to  a  permanent  trust  to  be 
exercised  in  behalf  of  the  government  or  of 
all  citizens  who  may  need  the  intervention  of 
a  public  functionary  or  officer  and  in  all  mat- 
ters within  the  range  of  the  duties  pertain- 
ing to  the  character  of  the  trust.  It  means  a 
right  to  exercise  generally,  and  In  all  proper 
cases,  the  functions  of  a  public  trust  or  em- 
ployment, and  to  receive  the  fees  and  emolu- 
ments belonging  to  it,  and  to  hold  the  place 
and  perform  the  duty  for  the  term  and  by 
the  tenure  prescribed  by  law.  People  v. 
Aheam,  89  N.  E.  930,  937,  938,  196  N.  Y. 
221,  26  L.  R.  A.  (N.  S.)  1153  (concurring 
opinion  of  Bdw.  T.  Bartlett,  J.;  quoting  Mat- 
ter of  Hathaway,  71  N.  Y.  238,  244). 

"A  'public  office*  is  the  right,  authority, 
and  duty  created  and  conferred  by  law  by 
which,  for  a  given  period,  either  fixed  by  law 
or  enduring  at  the  pleasure  of  the  creating 
power,  an  individual  is  vested  with  some 
portion  of  the  sovereign  functions  of  the 
government  to  be  exercised  by  him  for  the 
benefit  of  the  public**  (quoting  and  adopting 
definition  in  Mechem  on  Public  Officers,  as 
approved  in  Kimbrough  v.  Barnett,  55  S.  W. 
120,  93  Tex.  301).  "As  said  by  Chiet 
Justice  Marshall,  'although  an  office  is  an 
employment,  it  does  not  follow  that  every 
employment  is  an  office.*  Mr.  Mechem,  in  his 
work  on  Public  Officers,  says:  *The  most  im- 
portant characteristic  which  distinguishes  an 
office  from  an  employment  or  contract  is 
that  the  creation  and  conferring  of  an  office 
involves  a  delegation  to  the  individual  of 
some  of  the  sovereign  functions  or  govern- 
ment, to  be  exercised  by  him  for  the  benefit 
of  the  public;  that  some  portion  of  the  sov- 
ereignty of  the  country,  either  legislative,  ex- 
ecutive, or  Judicial,  attaches  for  the  time  be- 
ing, to  be  exercised  for  the  public  benefit. 
Unless  the  powers  conferred  are  of  this  na- 
ture, the  individual  is  not  a  public  officer.' 
Now,  while  the  fact  that  the  position  of  ste- 
nographer is  designated  in  the  act  provid- 
ing for  its  creation  as  an  office,  and  that  it 
declares  that  the  person  who  may  be  called  to 
perform  its  duties  'shall  be  a  sworn  officer  of 
the.  courty*  affords  some  reason  for   deter- 
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mining  it  to  be  such,  still  it  is  believed  the 
place  possesses  none  of  those  sovereign  func> 
tions  of  the  Judicial  department  of  the  gov- 
ernment to  which  it  relates,  to  distinguish  it 
from  a  mere  enployment  to  perform  a  spe- 
cies of  service,  under  public  authority,  for 
the  assistance  and  convenience  of  the  court 
and  parties  litigant  therein,  in  which  no  Ju* 
dieial  discretion  or  judgment  is  involved. 
The  creation  of  the  position,  as  shown  by  the 
very  terms  of  the  act,  was  designed  for  no 
other  purpose  than  to  provide  some  one  by 
whom  the  oral  evidence  offered,  and  other 
proceedings  involving  objections  made  to  the 
admissibility  of  testimony,  the  ruling  of  the 
court,  and  exceptions  thereto,  might  be  tak- 
en in  shorthand  as  a  method  of  preserving 
those  matters  as  they  occurred,  without  de- 
laying trials,  to  be  afterwards  transcribed 
and  furnished  the  court  and  parties  to  the 
suit,  to  aid  them  in  an  accurate  and  prompt 
preparation  of  the  record.  The  report  or 
transcript  of  the  proceedings  by  the  ste- 
nographer is  not  binding,  however,  upon  the 
court,  and  may  be  adopted  or  rejected  at  his 
discretion.  No  act  which  he  is  authorized 
to  do  is  independent  of  the  control  of  oth- 
ers, or  vested  in  him  as  a  supreme  power  to 
be  exercised  as  a  right  or  prerogative  of  a 
Judicial  oflace.  We  conclude,  that  while  the 
position  of  a  stenographer,  under  the  statute 
in  this  state,  may  be,  in  a  sense,  an  office, 
and  the  term  thereof  may  continue  for  a 
longer  period  than  two  years,  yet  there  is  no 
such  sovereign  function  of  government  em- 
braced in  the  powers  conferred  upon  the 
individual  performing  its  duties  as  brings  it 
within  the  meaning  of  the  word  'office'  as 
used  in  the  section  of  the  Constitution  quot- 
ed." Robertson  v.  Ellis  County,  84  S.  W. 
1097,  1098,  1009,  38  Tex.  Civ.  App.  146. 

Aceaey*  clnty»  or  tnut 

A  public  office  is  an  agency  of  the  state. 
State  ex  rel.  Le  Blanc  &  Railey  v.  Michel,  36 
South.  869,  870,  113  La.  4. 

"The  words  'office  of  public  trust'  are 
equivalent  to  'public  office.' "  State  v.  Mona- 
han,  84  Pac.  130,  133,  72  Kan.  492,  115  Am. 
St  Rep.  224,  7  Ann.  Cas.  661. 

An  "office'"  la  a  public  agency,  and  an 
"officer"  is  a  mere  agent  of  the  public,  en- 
titled to  exercise  the  functions  and  perform 
the  duties  of  the  office  for  the  public  bene- 
fit, and  not  for  his  own.  Goodrich  v.  Mitch- 
ell, 75  Pac.  1034,  1036,  68  Kan.  765,  64  L.  R. 
A.  945,  104  Am.  St  Rep.  429, 1  Ann.  Cas.  288. 

An  "office"  has  been  defined  as  "a  spe- 
cial trust  or  charge  created  by  competent 
authority";  more  tersely  still  "a  public  office 
is  a  public  trust"  The  general  doctrine  is 
that  the  idea  of  office  clearly  embraces  the 
ideas  of  tenure,  duration,  fees  or  emolu- 
ments, rights  and  powers,  as  well  as  that  of 
duty.  The  true  test  of  public  office  is  "that 
it  is  ft  parcel  of  the  administration  of  gov- 
ernment   Gracey  t.  City  of  St  Louis  (Mo.) 


Ill  S.  W.  1059,  1163  (citing  State  er  rel. 
Walker  v.  Bus,  36  S.  W.  636,  135  Mo.  331, 
33  L.  R.  A.  616;  6  Words  and  Phrases,  p. 
4923;  2  Bouv.  L.  Diet  tit  ''Officer"). 

A  "public  office"  is  a  personal  public 
trust  created  for  the  benefit  of  the  state 
without  any  element  of  property.  Scheuing 
V.  State  (Ala.)  59  South.  160,  16L 

"A  'public  office'  is  an  agency  for  the 
state,  and  the  person  whose  duty  it  is  to  per- 
form this  agency  is  a  public  officer.  The  es- 
sence of  it  is  the  duty  of  performing  an  agen- 
cy; that  is,  of  doing  some  act  or  acts,  or 
a  series  of  acts,  for  the  state."  Malone  v. 
Williams,  103  S.  W.  798,  820,  118  Tenn.  390. 
121  Am.  St  Rep.  1002  (quoting  and  adopting 
the  definition  in  Clark  v.  Stanley,  66  N.  C.  63, 
8  Am.  Rep.  488 ;  adopted  in  Wood  v.  Bellamy. 
27  S.  E.  115,  116,  120  N.  C.  212);  Martin  t. 
United  States,  104  S.  W.  678,  684,  7  Ind.  T. 
451. 

"Though  the  word  'office'  may  be  used 
in  varying  senses,  the  term  in  any  proper 
sense  implies,  as  indicated  by  its  etymolog). 
a  duty  or  duties  to  be  performed.  Other  ele- 
ments, such  as  the  public  nature  of  the  duO' 
and  its  permanence,  may  be  necessary  to  con- 
stitute a  public  office;  bat  this  element— tluit 
is,  duty  or  service  to  be  performed — ^Is  an 
essential  part  of  the  definition.'*  Though  the 
word  may,  like  other  terms,  be  used  in  an 
improper  sense,  it  will  be  presumed,  unless 
the  contrary  appears,  that  the  proper  sense 
was  intended.  "The  term  'officer'  and  'office' 
are,  indeed,  paronymous,  and  in  their  orig- 
inal and  proper  sense  are  to  be  regarded  as 
strictly  correlative.  But  both  terms,  like 
most  other  terms,  are  used  in  various  senses: 
nor  do  the  variations  of  the  one  always  cor- 
respond with  the  other."  Reed  v.  Schon.  63 
Pac.  77,  79,  2  Cal.  App.  55. 

An  "office  or  place  of  trust,"  within  i 
constitutional  provision  prohibiting  persons 
holding  any  office  or  place  of  trust  under  tlie 
United  States  or  under  the  state  from  hold- 
ing or  exercising  any  other  office  or  place  of 
trust  under  the  authority  of  the  state,  meua 
a  public  position  Involving  a  delegation  to 
the  individual  of  some  part  of  the  sovereign 
functions  of  the  government  to  be  exercised 
for  the  public  benefit  The  most  important 
characteristic  which  distinguishes  an  office 
from  a  public  agency  is  that  the  conferring 
of  the  office  carries  with  it  a  delegation  to 
the  individual  of  some  of  the  sovereign  fnnc- 
tions  of  the  government  In  this  respect  tbe 
terms  "office"  and  "place  of  trust"  as  used 
in  such  constitutional  provisions  are  qrnony- 
mous.  The  position  of  a  public  administra- 
tor is  not  an  office  within  such  constitatioDal 
provisions,  but  is  a  mere  udmlnlstratiTe 
agency.  Wooton  ▼.  Smith,  59  S.  E.  648,  680. 
145  N.  O.  476. 

A  ''public  office'*  ifl  a  personal  pabUc 
trust  created  for  the  benefit  of  the  state  and 
not  for  the  benefit  of  the  individual  dtiieoa 
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thereof,  and  it  has  In  it  no  element  of  prop- 
erty. Therefore  a  statute  providing  for  pref- 
erence of  honorably  discharged  soldiers  of 
the  Civil  War  in  appointment,  employment, 
and  promotion  in  public  service  over  others 
ot  equal  qualification  does  not  violate  Const 
art.  1,  §  6,  declaring  that  the  General  Assem- 
bly shall  not  grant  to  any  citizen  or  class  of 
citizens  privileges  or  immunities  not  equally 
belonging  to  all;  the  right  to  hold  a  public 
office  or  to  be  employed  by  the  state  in  any 
capacity  not  being  a  privilege.  Shaw  v.  City 
Council  of  Marshalltown,  104  N.  W.  1121, 
1124,  131  Iowa,  128,  10  L.  R.  A.  (N.  S.)  825, 
9  Ann.  Cas.  1039. 


« 


*A  'public  elective  office*  is  a  public 
agency,  which  barring  any  constitutional  in- 
hibition, express  or  implied,  may  be  abolish- 
ed, cnrtailed,  or  regulated  by  legislative  en- 
actment." State  ez  rel.  Henson  v.  Sheppard, 
91  S.  W.  477,  481,  192  Mo.  487. 

A  public  office  embraces  more  than  the 
right  to  physically  occupy  a  si)ecified  room, 
exercise  certain  i)owers,  and  receive  a  pre- 
scribed emolument.  It  means  the  right  to 
exercise  generally  and  in  all  proper  cases  the 
functions  of  a  public  trust  or  employment,  to 
receive  the  fees  and  emoluments  belonging  to 
it,  and  to  hold  the  place  and  perform  the  du- 
ty for  the  term  and  by*the  tenure  prescribed 
by  law.  People  v.  Aheam,  115  N.  Y.  8.  664, 
667, 131  App.  Dlv.  30. 

A  public  office  is  a  mere  public  agency 
created  by  the  people  for  the  purpose  of  the 
administration  of  the  necessary  functions  of 
organized  society,  and  the  agency  may  at 
any  time  be  terminated  by  the  power  which 
created  it  As  between  the  office  holder  and 
individuals  in  their  private  capacity,  and 
perhaps  as  against  any  authority  except  the 
sovereign  power  itself  acting  in  pursuance 
of  a  power  of  removal  expressly  reserved  or 
necessarily  implied  from  the  nature  of  office, 
the  officer  is  entitled  to  the  full  protection 
of  the  law  in  his  right  to  hold  the  office, 
practically  to  the  same  extent  as  if  it  were 
private  property.  In  re  Carter,  74  Pac.  997, 
141  Cal.  316. 

In  the  most  general  and  comprehensive 
sense,  a  "public  office*'  is  an  agency  for  the 
state,  and  a  person  whose  duty  it  is  to  per- 
form this  agency  is  a  **publlc  officer."  Sta^ 
ed  more  definitely,  a  "public  office"  is  a 
charge  or  trust  conferred  by  public  authority 
for  a  public  purpose,  the  duties  of  which  in- 
volve, in  th^r  performance,  the  exercise  of 
some  portion  of  sovereign  power,  whether 
great  or  small.  A  public  officer  is  an  indi- 
vidual who  has  been  elected  or  appointed  in 
the  manner  prescribed  by  law,  who  has  a 
designation  or  title  given  to  him  by  law,  and 
who  exercises  the  functions  concerning  the 
office  assigned  to  him  by  law.  A  parish  su- 
perintendent is  an  officer.  State  ex  rel.  Smith 
r.  Theus,  38  South.  870,  872, 114  La.  1097. 


Oompensation 

An  "office"  may  be  only  one  of  honor 
without  perquisites  or  profits.  Some  employ- 
ments of  a  private  nature  are  considered  pub- 
lic offices,  if  connected  with  the  public,  as  a 
bank  or  railroad  president,  secretary,  treas- 
urer, or  director.  Rouse  v.  Thompson,  81  N. 
E.  1109,  1120,  228  III.  522  (dissenting  opin- 
ion by  Carter,  J. ;  citing  People  ex  rel.  Koer- 
ner  v.  Ridgley,  21  111.  65;  Dickson  v.  People 
ex  reL  Brown,  17  111.  191). 

The  position  of  city  surveyor  of  the  city 
of  New  York  is  not  perhaps  strictly  speaking 
an  "office,'*  for  it  does  not  carry  a  salary, 
yet  inasmuch  as  the  surveyor  is  appointed 
and  is  required  to  take  an  oath  of  office,  and 
because  by  virtue  of  his  appointment  under 
the  authority  of  law  and  the  taking  of  such 
oath  eligible  to  certain  employment  in  the 
nature  of  public  service  for  which  he  is  en- 
titled to  receive  compensation  which  com- 
pensation in  turn  is  to  be  assessed  upon  the 
property,  the  amount  thereof  depends  upon 
the  law  at  the  time  the  service  is  rendered. 
Pepole  ex  rel.  Crane  v.  Aheam,  HO  N.  Y. 
Supp.  306,  310,  125  App  Div.  795. 

ContAanance  resmrdleM  of  Incmn'beitcy 

An  office  is  a  legal  entity,  and  may  ex- 
ist, though  it  be  without  an  incumbent 
Childs  V.  State,  113  Pac.  545,  548,  4  OkL  Cr. 
474,  33  L.  R.  A.  (N.  S.)  563. 

Created  and  duties  prescribed  by  law 

An  office  is  a  place  in  a  governmental 
system  created  or  recognized  by  the  law  of 
the  state  which  either  directly  or  by  delegat- 
ed authority  assigns  to  the  incumbent  there- 
of the  continuous  performance  of  certain  per- 
manent public  duties.  Fredericks  v.  Board 
of  Health  of  Town  of  West  Hoboken,  82  AtL 
528,  82  N.  J.  Law,  200. 

Eleotion   or   appointment 

"An  'office*  is  a  public  station  of  emolu- 
ment conferred  by  the  appointment  of  gov- 
ernment. The  term  embraces  the  idea  of 
tenure,  duration,  emoluments,  and  duties." 
State  ex  rel.  Mosconi  v.  Maroney,  90  S.  W. 
141,  146,  191  Mo.  581. 

Employment   distlnsnislied 

Apart  from  the  statute,  the  distinction 
between  a  public  officer  and  an  employ^  is 
that  the  former  is  charged  with  duties  in- 
volving an  exercise  of  some  part  of  the  sov- 
ereign power  in  the  performance  of  which 
the  public  is  concerned,  and  which  are  con- 
tinuing and  not  occasional,  while  one  merely 
performing  duties  required  of  him  by  per- 
sons employing  him  under  an  express  con- 
tract or  otherwise,  though  the  employer  is  a 
public  officer  and  the  employment  be  a  public 
work  or  business,  is  a  mere  employ^.  San- 
ders V.  Belue,  58  S.  E.  762,  763,  78  S.  C.  171. 

An  employment  differs  fr(»n  both  an  of- 
fice and  a  position,  in  that  its  duties,  which 
are  nongovernmental*  are  neither  certain  nor 
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permanent  Fredericks  y.  Board  of  Health 
of  Town  of  West  Hoboken,  82  Atl.  528,  529, 
82  N.  J.  Law,  200. 

While  generally  speaking  an  "officer"  is 
one  employed  on  behalf  of  a  government  in  a 
strict  legal  sense,  the  term  implies  employ- 
ment in  some  fixed  and  permanent  capacity; 
those  engaged  in  mere  transient  or  occasion- 
al employment  being  more  properly  employ^ 
than  officers.  Bilger  v.  State,  116  Pac.  19, 
24,  63  Wash.  457. 

In  Const  art  7,  (  8,  providing  for  the 
appointment  of  officers  whose  offices  shall  be 
created  by  law,  the  word  "office"  differs  In 
its  legal  signification  from  "employ^,"  an  em- 
ploy6  being  a  mere  agent.  Blue  v.  Tetrick, 
72  S.  E.  1033, 1035,  69  W.  Va.  742. 

An  "office"  is  a  public  station  or  employ- 
ment conferred  by  the  appointment  of  gov- 
ernment The  term  embraces  the.  idea  of 
tenure,  duration,  emolument,  and  duties.  A 
government  "office"  is  different  from  a  gov- 
ernment contract  The  latter  is  necessarily 
limited  In  its  duration  and  specific  In  Its  ob- 
ject. An  act  of  the  coundl  of  the  Muskogee 
Nation,  empowering  the  chief  thereof  to  em- 
ploy an  attorney  until  the  dissolution  of  the 
tribal  relations  and  until  a  specified  date, 
with  prescribed  duties,  at  an  annual  salary, 
payable  from  the  general  funds  of  the  na* 
tion,  does  not  create  an  "office";  but  the  at- 
torney is  an  employ^  under  contract.  Por- 
ter V.  Murpiiy,  104  S.  W.  658,  669,  7  Ind.  T. 
395. 

"The  distinction  Is  plainly  taken  between 
a  person  acting  as  a  'servant*  or  'employ^' 
who  does  not  discharge  Independent  duties 
but  acts  by  the  direction  of  others,  and  an 
'officer*  empowered  to  act  in  the  discharge  of 
a  duty  or  legal  authority  in  official  life." 
Padden  v.  City  of  New  York,  92  N.  Y.  Supp. 
926.  928,  45  Misc.  Rep.  517  (quoting  and 
adopting  definition  in  Olmstead  v.  City  of 
New  York,  42  N.  Y.  Super.  Ct  481;  citing 
People  ex  rel.  Gilchrist  v.  Murray,  73  N.  Y. 
535). 

"Although  an  office  is  an  'employment* 
it  does  not  follow  that  every  employment  is 
an  'office.'  A  man  may  certainly  be  employ- 
ed under  a  contract  express  or  implied  to  do 
an  act  or  perform  a  ser\-lce  without  becom- 
ing an  officer."  An  "office"  is  defined  as  "an 
employment  on  behalf  of  the  government  in 
any  station  of  public  trust  not  merely  tran- 
sient, occasional,  or  Incidental."  It  is  a  "spe- 
cial trust  or  charge  created  by  competent  au- 
tliority.  The  officer  is  distinguished  from 
the  employe  in  the  greater  importance,  dig- 
nity, and  independence  of  his  position,  in  be- 
ing re(iulred  to  take  an  official  oath,  and  per- 
haps to  give  an  official  bond,  in  the  liability 
of  being  called  to  account  as  a  public  of- 
fender for  misfeasance  or  nonfeasance  in 
office  and  usually,  though  not  necessarily,  in 
the  tenure  of  his  position.  United  States  v. 
Schlierholz,  137  Fed.  616,  622  (quoting  and' 


adoptiikg  definition  in  United  States  r.  Mau- 
rice, 26  Fed.  Cas.  1211,  2  Brock.  96;  In  n 
Attorneys'  Oaths  [N.  Y.]  20  Johns.  492 ;  Peo- 
ple ex  rel.  Throop  v.  Langdon,  40  Mich.  673). 

The  use  of  the  word  "employed"  in  sec- 
tion 1,  c.  114,  Laws  1891  (section  4643,  Gen. 
St  1909),  providing  that  eight  hours  sball 
constitute  a  day's  work  for  all  laborers, 
workmen,  mechanics,  or  other  persons  em- 
ployed on  behalf  of  any  city  of  the  state,  ex- 
cludes officers;  an  office  being  distinguished 
from  an  employment,  in  that  it  implies  ten- 
ure, duration,  emolument,  and  duty.  State 
v.  City  of  Ottawa,  113  Pac.  391,  3W,  84  Kan. 
100. 

IiiTestment  with  fnnotioas  of  soYvm- 
meat 

'*  'Office'  ifl  generally  defined  as  a  public 
charge  or  employment,  through  which  tlie 
incumbent  discharges  a  part  of  the  functions 
of  government  for  the  benefit  of  the  public.'* 
State  V.  Peake,  120  N.  W.  47,  55,  18  N.  D. 
101  (dissenting  opinion  of  Morgan,  J.). 

A  "public  office"  is  a  right,  authority, 
and  duty  created  and  conferred  by  law,  by 
which  an  Individual  Is  Invested  with  some 
portion  of  the  sovereign  functions  of  the  goT- 
ernment  to  be  exercised  by  him  for  the  bene- 
fit of  the  public.  It  Implies  a  delegation  of 
a  portion  of  the  sovereign  power  to  and  poe- 
session  of  It  by  the  person  filling  the  office. 
State  v.  Mackie,  74  Ati.  759,  761,  82  Conn. 
398. 

"A  'public  office'  is  one  whose  duties 
are  in  their  nature  public — ^that  is,  involrins 
in  their  performance  the  exercise  of  some 
portion  of  the  sovereign  power,  whether  great 
or  small — ^and  in  whose  proper  performance 
all  citizens.  Irrespective  of  party,  are  inter- 
ested, either  as  members  of  the  entire  body 
politic  or  of  some  duly  established  divlsioD  oi 
it"  Greenough  v.  Lucey,  66  Atl.  300,  28  R 
I.  230. 

"The  term  'office'  implies  a  delegation  ol 
a  portion  of  the  sovereign  power  to,  and  pos- 
session of  it  by,  the  person  filling  the  office; 
and  the  exercise  of  such  power  within  legal 
limits  constitutes  the  correct  discharge  of 
the  duties  of  such  office.  The  power  thus 
delegated  and  possessed  may  be  a  portltm 
belonging  to  one  of  the  three  great  depart- 
ments, and  sometimes  to  another:  still  it  is 
a  legal  power  which  may  be  rightfully  ex* 
erdsed,  and  in  its  effects  will  bind  the  ilgbt^i 
of  others,  and  be  subject  to  revision  and  cor- 
rection only  according  to  the  standing  laws 
of  the  state."  In  re  Opinion  of  the  Justices. 
62  AU.  969,  970,  73  N.  H.  621,  5  L.  R  A.  (N. 
S.)  415,  6  Ann.  Gas.  283  (quoting  and  adopting 
definition  in  Re  Opinion  of  the  Justices  [Me.] 
3  Groenl.  481,  482). 

A  "public  office"  la  the  right  authority, 
and  duty  created  and  conferred  by  law,  by 
which,  for  a  given  period,  either  fixed  by 
law  or  enduring  at  the  pleasure  of  the  creal* 
ing  power,   an  individual  1b  Invested  with 
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some  portion  of  the  sovereign  functions  of 
the  government,  either  executive,  legislative, 
or  Judicial,  to  be  exercised  for  the  benefit  of 
the  public;  and  unless  the  powers  conferred 
are  of  this  nature  the  Individual  is  not  a 
public  oflBcer.  Guthrie  Daily  Leader  v.  Cam- 
eron, 41  Pac.  635,  639,  3  Okl.  677. 

The  true  test  of  "public  ofBce"  is  in  itself 
a  parcel  of  the  administration  of  government. 
An  "office"  has  been  defined  as  a  special  trust 
or  charge  granted  by  competent  authority. 
A  "public  office"  is  a  public  trust  The  gen- 
eral definition  is  that  the  idea  of  office  clear- 
ly embraces  the  idea  of  tenure,  duration,  fees, 
or  emoluments,  rights  and  pow.ers,  as  well  as 
that  of  duty.  Gracey  v.  City  of  St  Louis, 
111  S.  W.  1159,  1163,  213  Mo.  384  (citing  6 
Words  and  Phrases,  p.  4923;  2  Bouv,  Law 
Diet  tit  "Officer";  People  ex  rel.  Throop  v. 
Langdon,  40  Mich.  682;  State  ex  rel.  Cannon 
V.  May,  17  S.  W.  660,  106  Mo.  488). 

The  individual  invested  with  the  "right, 
authority,  and  duty  created  and  conferred  by 
law,  by  which  for  a  given  period,  either  fix- 
ed by  law  or  enduring  at  the  pleasure  of  the 
creating  power,  or  invested  with  some  portion 
of  the  sovereign  functions  of  the  government 
to  be  exercised  by  him  for  the  benefit  of  the 
public,"  is  a  "public  officer."  State  ex  rel. 
Mosconl  V.  Maroney,  90  S.  W.  141,  146,  191 
Mo.  531  (quoting  and  adopting  the  definition 
in  Mechem,  Pub.  Off.  §  1). 

As  used  in  Const,  art  14,  §  7^  providing 
that  no  person,  who  shall  hold  any  office  or 
place  of  trust  or  profit,  under  the  United 
States,  or  any  department  thereof,  or  under 
the  state,  etc.,  shall  hold  or  exercise  any  oth- 
er office  or  place  of  trust  or  profit  under  the 
authority  of  the  state,  provided,  etc.,  the 
terms  "office"  and  "place  of  trust"  are  syn- 
onymous, and  have  reference  to  a  public  posi- 
tion, involving  a  delegation  to  the  individual 
of  some  part  of  the  sovereign  functions  of 
the  government,  to  be  exercised  for  the  public 
benefit  Wooten  v.  Smith,  59  S.  B.  649,  650, 
145  N.  C.  476. 

An  administrator  belongs  to  that  class 
of  officers  represented  by  curators,  guardians, 
receivers,  referees,  and  the  like,  whose  duties 
are  private,  and  whose  acts  concern  private 
rather  than  public  interests.  An  administra- 
tor is  vested  with  no  portion  of  the  sovereign 
functions  of  the  state  to  be  exercised  by  him 
for  the  benefit  of  the  public,  and  he  is  there- 
fore not  a  '*state  officer"  within  the  meaning 
of  Const,  art  8,  §  12,  providing  that  "no  per- 
son shall  be  elected  or  appointed  to  any  'of- 
fice' in  this  state,  civil  or  military,  who  is  not 
a  citizen  of  the  United  States,  and  who  shall 
have  resided  in  this  state  one  year  next  pre- 
ceding his  election  or  appointment"  A  "pub- 
lic office"  is  a  right  and  authority  created 
by  law  by  which  an  individual  is  invested 
with  some  portion  of  the  functions  of  govern- 
ment to  be  exercised  by  him  for  the  benefit 


of  the  public  for  a  given  period  of  time,  ei- 
ther fixed  by  law  or  enduring  at  the  pleasure 
of  the  creating  power.  The  word  "office,"  as 
here  used,  is  to  be  distinguished  from  its 
application  to  such  positions  as  are  at  most 
quasi  public  only,  as  the  charge  of  an  ex- 
ecutor, administrator,  or  guardian,  and  from 
the  offices  of  a  private  corporation.  Stevens 
V.  Larwill,  84  S.  W.  113,  118,  110  Mo.  App. 
140  (citing  Mechem,  Pub.  OfT.  |  1;  In  re 
Hathaway,  71  N.  Y.  238). 

As  lleense 

A  license  to  keep  a  dramshop  is  not  an 
"office,"  which  can  be  tested  or  vacated  by 
quo  warranto.  Hargett  v.  Bell,  46  S.  E.  749, 
760,  134  N.  C.  394. 

Position  distiasnlslted 

A  position  is  analogous  to  an  "office/' 
in  that  the  duties  that  pertain  to  it  are 
permanent  and  certain,  and  it  differs  from 
an  office  in  that  its  duties  may  be  nongovern- 
mental and  not  assigned  to  it  by  public  law. 
Fredericks  v.  Board  of  Health  of  Town  of 
West  Hoboken,  82  AtL  528,  529,  82  N.  J.  Law, 
200. 

A  **publlc  office"  is  a  place  created,  or  at 
least  recognized,  by  the  law  of  the  state,  and 
to  which  certain  permanent  duties  are  as- 
signed either  by  the  law  Itself  or  by  regula- 
tions adopted  under  authority  of  law.  A 
"position,'*  within  the  purview  of  the  veteran 
act  of  1895  (8  Gen.  8t  1895,  p.  3702),  is  a 
place,  the  duties  of  which  are  continuous  and 
permanent,  analogous  to  those  of  an  office, 
and  which  pertain  to  the  position  as  such. 
Hart  V.  aty  of  Newark,  77  Ati.  1086,  1087, 
80  N.  J.  Law,  600. 

A«  property 

See  Private  Property;  Property. 
As  privilege  of  oitisea 

See  Privileges  and  Immunitlea 

As  publio  office 

The  word  "offices,"  as  used  in  the  gen- 
eral tax  law  of  1903  (P.  L.  1903,  p.  396,  |  3, 
par.  8),  cannot  be  deemed  to  refer  to  other 
than  public  "offices."  North  Jersey  St  Ry. 
Co.  V.  Jersey  City,  67  Atl.  38,  35,  74  N.  J. 
Law,  761. 

The  word  "office,"  in  Mansf.  Dig.  Ark.  c. 
151,  §§  6464,  6466,  providing  that  in  lieu  of 
the  writs  of  scire  facias  and  quo  warranto' 
actions  by  proceedings  at  law  may  be  brought 
to  vacate  or  repeal  charters  and  prevent  the 
usurpation  of  an  office  or  franchise,  and  de- 
claring that  when  a  person  usurps  an  office 
or  franchise  to  which  he  is  not  entitled  by 
law  an  action  by  proceedings  at  law  may  be 
instituted  against  him  either  by  the  state 
or  the  party  entitled  to  the  office  or  fran- 
chise, to  prevent  the  usurper  from  exercising 
the  office  or  franchise,  means  a  public  office, 
and  does  not  Include  the  offices  of  a  private 
corporation.  Le  Bosquet  v.  Myers,  103  S.  W. 
770,  771,  7  Ind.  T.  75. 
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OFFICE  COPT 

An  "office  copy"  of  a  record  Is  "a  copy 
authenticated  by  an  officer  intrusted  tor 
that  purpose,  and  it  is  admitted  in  evidence 
upon  the  credit  of  the  officer"  (quoting  and 
adopting  definition  in  1  Greenleaf  on  Evi- 
dence, §  507).  Under  Rev.  St  1899,  §  3098, 
providing  that  records  kept  in  any  public 
office  of  a  sister  state,  not  appertaining  to  a 
court,  shall  be  evidence  in  this  state,  if  at- 
tested by  the  keeper  of  said  records  and  the 
seal  of  his  office,  it  is  necessary  to  show,  as 
a  basis  for  the  introduction  of  an  alleged  cer- 
tified copy  of  articles  of  incorporation  grant- 
ed by  a  sister  state,  that  the  laws  of  that 
state  required  the  articles  to  be  kept  or  re- 
corded by  the  officer  certifying  the  copy. 
Florsheim  &  Co.  v.  Fry,  84  S.  W.  1023,  1024, 
109  Mo.  App.  487  (Citing  6  Thomp.  Priv.  Ck)rp. 
I  7712). 

OFFICE  FOR  THE  REGUIiAB  TRAKS- 
ACTIOir    OF   BUSINESS   HY    FEB- 

soir 

The  expression  "office  for  the  regalar 
transaction  of  business  in  person,"  as  used 
in  Code  Civ.  Proc.  §  3160,  does  not  neces- 
sarily mean  one  who  carries  on  some  busi- 
ness at  some  particular  place  of  which  he 
is  proprietor;  hence  the  place  where  one  is 
regularly  employed  to  render  services,  where 
he  attends  every  business  day,  is  a  place  or 
office  for  the  regular  transaction  of  business, 
regardless  of  the  character  of  the  business 
transacted.  Brassack  v.  Interborough  Rapid 
Transit  Co.,  121  N.  Y.  Supp.  216,  216,  66 
Misc.  Rep.  190. 

OFFICE  FOUND 

A  legislative  act  directing  the  posses- 
sion and  appropriation  of  public  land  which 
had  been  granted  "is  equivalent  to  'office 
found,' "  and  "before  a  forfeiture  or  reunion 
with  the  public  domain  could  take  place  a 
Judicial  inquiry  should  be  instituted,  or,  in 
tiie  technical  language  of  the  common  law, 
'office  found*  or  its  equivalent."  Spokane  & 
B.  O.  R.  Co.  V.  Washington  &  G.  N.  R.  Co., 
95  Pac.  64,  67,  49  Wash.  280  (quoting  United 
States  V.  De  Repentigny,  5  Wall.  [72  U.  S.] 
211,  267,  268,  18  L.  Ed.  627). 

An  alien  purchasing  lands  or  taking 
them  by  devise  may  not  be  divested  of  his 
estate  even  by  the  state  until  after  a  formal 
proceeding  called  "office  found,"  and  until 
that  is  done  he  may  sell  and  convey  or  de- 
vise the  lands,  and  pass  a  good  title  to  the 
same.  Though  during  the  life  of  an  alien 
the  state,  by  proper  proceedings,  could  have 
declared  an  escheat  of  land  held  by  her  in 
contravention  of  Const  art  2,  §  33,  on  her 
death  it  lost  that  right;  the  land  descend- 
ing to  her  heirs.  Abrams  v.  State,  88  Pac. 
327,  329,  45  Wash.  327,  9  L.  R.  A.  (N.  S.)  186, 
122  Am.  St  Rep.  914,  13  Ann.  Cas.  527. 

''Inquisition"  or  "office  found,'*  as  relat- 
ing to  a  trial  for  or  declaration  of  forfei- 


ture, etc.,  have  no  relation  to  the  ordinary 
common-law  trial  by  Jury,  and  the  jury 
there  summoned  was  not  the  common-law 
jury  before  whom  a  citizen  has  a  right  to 
demand  a  trial  where  his  peace  or  his  rights 
were  in  question.  Blackstone  defines  "in- 
quisition" or  "ofiice  found"  to  be  '*an  inquiry 
made  by  the  king's  officer,  his  sheriff,  cor- 
oner, or  escheater,  virtute  officii,  or  by  writ 
to  them  sent  for  that  purpose,  or  by  com- 
missioners specially  appointed,  concerning 
any  matter  that  entitled  the  king  to  the 
possession  of  lands  or  tenements,  goods  or 
chattels.  This  is  done  by  a  Jury  of  no  de- 
terminate niuuber,  being  either  twelve,  or 
less,  or  more.  ♦  ♦  ♦  These  inquests  of 
office  were  devised  by  law,  as  an  authentic 
means  to  give  the  king  his  right  by  solemn 
matter  of  record ;  without  which  he,  in  gen- 
eral, can  neither  take  nor  part  from  any- 
thing." For  'It  is  a  part  of  the  liberties 
of  England,  and  greatly  for  the  safety  of 
the  subject,  that  the  king  may  not  enter 
upon  or  seize  any  man's  possessions  npoD 
bare  surmises  without  the  intervention  of 
a  Jury."  It  was  a  procedure  peculiarly 
adapted  for  the  king's  use,  and  the  impor 
tant  thing  about  it  was  that  a  record  might 
be  made  and  entered  whereon  the  king  conld 
base  his  right  to  possess  himself  of  the  lands, 
goods,  and  chattels  of  his  subject;  and,  as 
it  respects  lands,  the  office  found  put  him 
into  immediate  possession,  without  the  ne- 
cessity of  a  formal  re-entry.  Although  itfi 
frequent  use  was  for  the  determination  gI 
attainder,  escheats,  and  breaches  of  condi- 
tions annexed  to  grants,  and  the  like,  the 
record  was  not  conclusive,  and  the  subject 
was  yet  entitled  to  a  trial  suitable  at  com- 
mon law  for  the  final  determination  of  his 
rights.  A  good  illustration  is  found  in  es- 
cheats. 'The  usual  form  of  proceeding  fbr 
this  purpose  was  by  an  inquisition  or  in- 
quest of  office  before  a  Jury,  which  was  had 
upon  a  commission  out  of  the  Court  of  Chan- 
cery, but  was  really  proceeding  at  common 
law ;  and,  if  it  resulted  in  favor  of  the  kingi 
then,  by  virtue  of  ancient  statutes,  any  one 
claiming  titie  in  the  lands  might,  by  leave 
of  that  court,  file  a  traverse,  in  the  natnre 
of  a  plea  or  defense  to  the  king's  claim, 
and  not  in  the  nature  of  an  original  suit 
♦  ♦  ♦  The  inquest  of  office  was  a  proceed- 
ing in  rem ;  when  there  was  a  proper  office 
found  for  the  king,  that  was  notice  to  aH 
persons  who  had  claims  to  come  in  and  as- 
sert them;  and,  until  so  traversed,  it  was 
conclusive  in  tJie  king's  favor."  United 
States  V.  Oregon  &  C.  R.  Co.,  186  Fed.  SSI 
926  (quoting  3  BL  Comm.  258,  259;  HamU- 
ton  V.  Brown,  16  Sup.  Ct  585,  687, 161  D.  S. 
256,  263,  40  L.  Ed.  691). 

OFFICE  FUKHITUKB 

By  a  mortgage  bill  of  aale  of  tU  tlie 
desks,  chairs,  trunks,  and  "office  furniture* 
in  a  certain  office^  tlie  mortgagor  intended 
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all  the  articles  of  use  In  the  office  at  tbe 
time  should  pass;  and  an  lion  safe,  which 
was  then  used  there,  would  be  embraced  as 
an  article  of  office  furniture.  Skowhegan 
Bank  v.  Farrar,  46  Me.  2d3,  296. 

OFFICE  HOURS 

See  Business  Hours. 

Under  Rev.  St.  1895,  art  1222,  authoriz- 
ing the  service  of  citation  upon  a  corpora- 
tion by  leaving  a  copy  of  the  same  at  the 
principal  office  of  the  company  during  **of- 
fice"  hours,  a  return  showing  service  during 
"business"  hours  is  sufficient.  El  Paso  &  S. 
W.  Ry.  Co.  V.  Kelly  (Tex.)  83  S.  W.  855,  860. 

OFFICE  OF  HOirOR  OR  PROFIT 

Service  as  a  grand  Juror  is  not  an  "office 
of  honor  or  profit,"  within  Const  art  2,  f  2, 
providing  that  no  person  shall  hold  two  of- 
fices of  honor  or  profit  at  the  same  time. 
State  V.  Graham,  60  S.  E.  431,  432,  79  S.  C. 
116. 

OFFIOS  OF  TRUST 

The  chairman  of  the  executive  commit- 
tee of  a  political  party  does  not  hold  an  of- 
fice of  trust,  etc.,  within  Terrell  election  law 
(Sayle*s  Ann.  Civ.  St  Supp.  1906,  p.  183), 
providing  that  no  holder  of  an  office  of  prof- 
it or  trust,  etc.,  shall  be  a  judge  of  election. 
Walker  y.  Mobley  (Tex.)  106  S.  W.  61,  62. 

The  office  of  a  commissioner  of  the  Unit- 
ed States  Centennial  Commission  la  an  "of- 
fice of  trust"  under  Const  U.  S.  art  2,  f  1, 
disqualifying  the  holder  of  an  office  of  trust 
nnder  the  United  States  for  the  office  of 
elector  of  president  and  vice  president  of 
the  United  States.  In  re  Corliss,  11  R.  I. 
638,  640,  23  Am.  Rep.  53& 

OFFICE  UNDER  THE  STATE 

Civil  ofllce  under  the  state,  see  Civil  Offi- 
cer. 

The  provision  of  the  Constitution  that 
**no  Senator  or  Representative  shall  hold  an 
'office  under  the  state'  ♦  •  ♦  the  emolu- 
ments of  which  have  been  Increased  during 
the  session  of  the  Legislature  of  which  he 
was  a  member,  until  one  year  after  the  ex- 
piration of  his  term  of  office  in  the  Legisla- 
ture," does  not  prohibit  a  member  of  a  Leg- 
islature that  has  increased  the  emoluments 
of  members  of  the  Legislature  from  being 
a  member  of  the  next  Legislature,  as  an 
"office  under  the  state"  does  not  Include  the 
legislative  office.  State  ex  rel.  Olson  v.  Scott, 
117  N.  W.  1044,  1045,  105  Minn.  513. 

OFFIOEHOLDXNG 

''Offlceholding*'  is  a  political  privilege 
and  the  matter  of  appointment  to  office  is 
not  affected  by  the  fourteenth  amendment  or 
other  provision  of  the  federal  Constitution, 
and,  as  has  been  said,  the  power  of  the  Leg- 
islature is  supreme  In  respect  to  appoint- 


ments, save  as  the  Constitution  has  limited 
it  Goodrich  v.  Mitchell,  75  Pac.  1034,  1036, 
68  Kan.  766,  64  L.  R.  A.  945,  104  Am.  St 
Rep.  429,  1  Ann.  Cas.  28a 

OFFICER 

See  Army  Officer;  Chief  Officer;  Cl- 
Devant  Officer ;  City  Officer ;  Civil  Of- 
ficer; Collecting  Officer;  Competent 
Officer;  Constitutional  Officer;  Con- 
sular Officer ;  County  Officer ;  De  Fac- 
to Officer;  De  Jure  Officer;  District 
Officer;  Election  Officer;  Executive 
Officer;  Ex-Officer;  Financial  Officer; 
Fiscal  Officer;  General  Officer;  Ju- 
dicial Officer;  Legislative  Officer;  Lo- 
cal Officer;  Ministerial  Office— Offi- 
cer; Municipal  Officer;  Peace  Officer; 
Police  Officer;  Precinct  Officer;  Prop- 
er Officer;  Retired  Officers:  Revenue 
Officer;  Salaried  Officer;  State  Offi- 
cer; Subordinate  Officer;  Taken  by 
Public  Officers;  Town  Officer;  Town- 
ship Officer;    United  States  Officer. 

All  other  officers,  see  All  Other. 

Any  judicial  officer,  see  Any. 

Any  one  appointed  as  meaning  officer,  see 
Any. 

Discharge  of  officer,  see  Discharge. 

Of  corporation  as  employ^,  see  Employ^. 

Other  officers,  see  Other. 

Other  taxing  officer,  see  Other. 

Proceedings  to  remove  as  civil  action,  see 
Civil  Action—Case— Suit— etc. 

Removal,  see  Remove — RemovaL 

Service  of  officer,  see  Service. 

An  ^'officer'*  is  defined  to  be  '*one  who  is 
lawfully  invested  with  an  office.*'  State  v. 
Kelly,  77  S.  W.  996,  997,  103  Mo.  App.  711 
(quoting  Bouvier,  Law  Diet.). 

•*The  terms  'officer*  and  'office*  are,  in- 
deed, paronymous,  and  in  their  original  and 
proper  sense  are  to  be  regarded  as  strictly 
correlative.  But  both  terms,  like  most  other 
terms,  are  used  in  various  senses;  nor  do  the 
valuations  of  the  one  always  correspond  with 
the  other."  Thus  it  sometimes  happens  that 
the  word  "officer"  is  used  without  reference 
to  the  original  and  proper  sense.  Reed  v. 
Schon,  83  Pac.  77,  79,  2  Cal.  App.  55. 

"A  ^public  officer*  is  one  who  is  appointed 
to  discharge  a  public  duty  and  receive  com- 
pensation for  the  same."  People  v.  Warner, 
104  N.  Y.  Supp.  279,  282  (quoting  and  adopt- 
ing Conner  v.  City  of  New  York  [N.  Y.l  2 
Sandf.  355). 

'•A  'public  officer*  is  an  individual  who 
has  been  appointed  or  elected  in  the  manner 
prescribed  by  law,  who  has  a  designation 
or  title  given  to  him  by  law,  and  who  ex- 
ercises the  functions  concerning  the  public 
assigned  to  him  by  law.**  State  ex  rel.  Mos- 
coni  V.  Maroney,  90  S.  W.  141,  146,  191  Mo. 
531. 

"To  be  an  'officer'  one  must  be  chosen 
or  appointed  or  otherwise  invested  with  the 


OFFICER 


t04 


OFFICER 


position,  rt  Is  not  a  thing  that  a  person  gets 
merely  by  fitting  himself  therefor.  It  takes 
the  act  of  some  other  person  or  body  of  per- 
sons." Danforth  v.  Egan,  119  N.  W.  1021, 
1024,  23  S.  D.  43,  139  Am.  St.  Rep.  1030,  20 
Ann.  Gas.  418. 

Where  either  the  people  or  the  Legisla- 
ture create  an  office  or  designate  a  person 
to  perform  some  function  of  government,  the 
head  of  such  an  office  would  be  a  public  of- 
ficer. People  ex  rel.  O'Toole  v.  Hamilton,  90 
N.  Y.  Supp.  547,  549,  98  App.  Div.  59. 

An  officer  who  exercises  important  public 
duties  and  has  delegated  to  him  some  of  the 
functions  of  government,  and  whose  office  is 
for  a  fixed  term,  and  whose  powers  and  du- 
ties and  emoluments  become  vested  in  a  suc- 
cessor when  the  office  becomes  vacant,  is  a 
'•public  officer."  Richie  v.  City  of  Philadel- 
phia, 74  Atl.  430,  431,  225  Pa.  511,  26  L.  R.  A. 
<N.  Sl)  289. 

When  public  functions  are  conferred  by 
law  on  certain  persons  elected  by  the  people 
or  appointed  by  the  Legislature,  and  such 
functions  concern  the  general  Interests  of  the 
state,  and  are  not  merely  local  or  temporary, 
such  persons  are  public  officers,  especially  if 
they  be  paid  a  salary  for  their  services  out 
of  the  public  treasury,  but  not  so  if  their 
duties  are  merely  transient,  occasional,  or 
incidental.  In  re  Appointment  of  Revisor, 
124  N.  W.  670,  676, 141  Wis.  592,  18  Ann.  Cas. : 
1176  (citing  6  Words  and  Phrases,  pp.  4925- 
4927). 

"  'Officers,*  with  regard  to  the  public  body 
for  which  they  act,  are  officers  of  the  general 
government,  state  officers,  county  officers,  and 
municipal  officers."  State  ex  reL  Long  y. 
Rexford.  :09  N.  W.  216,  217,  21  S.  D.  86. 

An  "officer"  is  a  mere  agent  of  the 
public,  entitled  to  exercise  the  functions  and 
perform  the  duties  of  the  office  for  the  pub- 
lic benefit,  and  not  for  his  own.  Qoodrich  v, 
Mitchell,  75  Pac.  1034,  1035,  68  Kan.  765,  64 
L.  R.  A.  945,  104  Am.  St  Rep.  429,  1  Ann. 
Cas.  288. 

"A  'public  office'  is  an  agency  for  the 
state,  and  the  person  whose  duty  it  is  to 
perform  this  agency  is  a  'public  officer.*  The 
essence  of  it  is  the  duty  of  performing  an 
agency;  that  is,  of  doing  some  act  or  acts, 
or  a  series  of  acts,  for  the  state.**  Malone  v. 
Williams,  103  S.  W.  798,  820,  118  Tenn.  390, 
121  Am.  St.  Rep.  1002  (quoting  and  adopting 
the  definition  in  Clark  v.  Stanley,  66  N.  O.  63, 
8  Am.  Rep.  488 ;  adopted  in  Wood  v.  Bellamy^ 
27  S.  E.  115,  116,  120  N*  O.  212). 

An  "officer*  Is  simply  an  agent  of  the  pub- 
lic, whose  power  of  attorney  is  the  law, 
which  prescribes  his  duties  and  limits  his 
authority  to  such  acts  only  as  are  necessary 
and  incidental  to  a  proper  discharge  of  such 
duties  as  it  imposes.  As  the  agent  of  the 
public,  he  can  no  more  transcend  the  power 


given  by  his  principal  thaii  can  the  agent  o( 
the  humblest  individual.  While  this  power 
Is  sometimed  exceeded,  an  act  in  excess  of  It 
can  never  be  legal.  Callaghan  t.  Hc(jown 
(Tex.)  90  S.  W.  319,  32T. 

£)very  one  who  is  ai^ointed  to  discbarge 
a  public  duty,  and  receives  compensatioB,  m 
whatever  shape,  is  a  "public  officer,"  and  If 
a  duty  be  a  continuing  one,  which  is  defined 
by  rules  prescribed  by  the  government,  and 
not  by  contract,  it  Is  very  difficult  to  dis- 
tinguish such  a  charge  or  employment  from 
an  office,  or  the  person  who  holds  it  from  an 
"officer.**  Michael  v.  State  ex  rel.  Welch, 
50  South.  929,  931,  163  Ala.  425  (quoting  and 
adopting  definition  in  Bac.  Abr.  and  in  Unit- 
ed States  V.  Maurice,  2  Brock.  102,  26  Fed. 
Cas.  1211). 

An  "office**  is  a  public  charge  or  employ- 
ment, and  he  who  performs  the  duties  of 
an  office  is  an  "officer.**  Blackstone  says: 
"An  'office*  is  the  right  to  exercise  a  private 
or  public  employment  and  to  take  the  fees 
and  emoluments  thereunto  belonging.  An 
office  Implies  an  authority  to  exercise  some 
portion  of  the  sovereign  power  of  the  state, 
either  in  making,  administrating,  or  execut- 
ing the  laws.**  The  power  and  jurisdiction 
of  an  office  constitute  the  "office**  and  are 
inseparable  from  it  The  true  test  of  a  pub- 
lic office  seems  to  be  that  it  is  a  part  of  the 
administration  of  government,  civil  or  mili- 
tary. A  usurper  is  not  an  "officer**  at  all, 
or  for  any  purpose;  for  there  cannot  be  a 
de  facto  officer  when  a  de  Jure  officer  already 
fills  the  office.  Commonwealth  v.  Bush,  115 
S.  W.  249,  251,  252,  131  Ky.  384  (quoting  and 
adopting  definition  in  United  States  v.  Maur- 
ice, 2  Brock.  103,  26  Fed.  Cas.  1211;  Olm- 
stead  V.  City  of  New  York,  42  N.  Y.  Super. 
Ct.  481 ;  Opinion  of  the  Judges,  3  Me.  4S1 ; 
Commonwealth  v.  Gamble,  62  Pa.  343,  1  Ain. 
Rep.  422;  Eliason  v.  Coleman,  86  N.  C.  235: 
citing  Eubank  v.  Commonwealth,  103  S.  W. 
368.  126  Ky.  348 ;  United  States  v.  Alexander, 
46  Fed.  728 ;  McCahon  v.  Leavenworth  Co.,  S 
Kan.  437 ;  Matter  of  Gunn,  32  Pac.  470,  94n. 
50  Kan.  155,  19  L.  E.  A.  519). 

Rev.  Codes  Mont.  S  262,  authorizing  a 
board  of  examiners  to  employ  clerical  belp 
for  any  state  officer  or  board,  and  prohibit- 
ing such  "officers'*  or  "boards**  from  employ- 
ing clerks  without  the  authority  of  the  board 
of  examiners,  does  not  apply  to  the  employ^ 
of  the  Supreme  Court;  It  not  being  an  "of- 
ficer*' or  "board**  within  the  terms  of  the  act 
State  ex  rel.  Schneider  v.  Cunningham,  101 
Pac.  962,  965,  39  Mont  165. 

A  coroner's  physician  appointed  by  him, 
as  authorized  by  Iaws  1882,  p.  429,  c  410, 
§  1769,  Is  a  subordinate  of  the  coroner  and 
is  not  a  public  officer,  exercising  as  he  does 
no  part  of  the  sovereign  power.  In  re  FlyML 
119  N.  Y.  Supp.  1079,  1083,  65  Misa  Bep. 
233. 
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An  administrator  belongs  to  tliat  class  of 
officers  represented  by  cnrators,  guardians, 
receivers,  referees,  and  the  like,  whose  dntles 
are  private  and  whose  acts  concern  private 
rather  than  public  interests.  An  administra- 
tor is  vested  with  no  portion  of  the  sovereign 
functions  of  the  state  to  be  exercised  by  him 
for  the  benefit  of  the  public,  and  he  is  there- 
fore not  a  "state  oflicer*'  within  the  meaning 
of  Const  art  8,  i  12,  providing  that  **no 
person  shall  be  elected  or  appointed  to  any 
office  in  this  state,  civil  or  military,  who  is 
not  a  citizen  of  the  United  States,  and  who 
shall  not  have  resided  in  tliis  state  one  year 
next  preceding  his  election  or  appointment." 
A  "public  office"  is  a  right  and  authority 
created  by  law  by  which  an  individual  is  in- 
vested with  some  portion  of  the  functions  of 
government  to  be  exercised  by  him  for  the 
benefit  of  the  public  for  a  given  period  of 
time,  either  fixed  by  law  or  enduring  at  the 
pleasure  of  the  creating  power.  The  word 
•^office,"  as  here  used,  is  to  be  distinguish- 
ed from  its  application  to  such  positions  as 
are  at  most  quasi  public  only,  as  the  charge 
of  an  executor,  administrator,  or  guardian, 
and  from  the  offices  of  a  private  corporation. 
Stevens  v.  Larwill.  84  S.  W.  113,  118,  110  Mo. 
App.  140  (citing  Mechem,  Pub.  Off.  §  1;  In  re- 
Hathaway,   71   N.   Y.   238). 

Though  Baukr.  Act  July  1,  1898,  c.  541, 
f  1,  subd.  18,  30  Stat  544,  defines  the  term 
"officer"  as  used  in  the  act  as  including  trus- 
tees, a  trustee  in  bankruptcy  does  not  occupy 
an  "office"  in  the  sense  in  which  that  term 
is  used  in  the  law  which  prohibits  an  alien 
from  being  a  public  officer,  since  his  duties 
are  not  general  or  permanent,  and  therefore 
an  alien  is  not  disqualified  from  acting  as  a 
trustee  in  bankruptcy.  Section  45  of  this  act 
provides  that  individuals  who  are  competent 
to  perform  the  duties  of  a  trustee  and  who 
reside  or  have  an  "office"  in  the  judicial  dis- 
trict within  which  they  are  appointed  may 
act  as  trustees.  "Individual"  is  a  very  broad 
term  and  is  sufficient  to  include  an  alien. 
In  re  Coe,  154  Fed.  1(52,  163  (citing  In  re 
Hathaway,  71  N.  Y.  238;  United  States  v. 
Germaine,  99  U.  S.  508,  25  If.  Ed.  482 ;  Auff- 
mordt  V.  Hedden,  11  Sup.  Ct  103,  137  U.  S. 
310,  34  L.  Ed.  674). 

An  action  by  a  receiver  of  a  national 
bank  to  recover  assets  is  one  by  an  officer  of 
the  United  States  suing  under  authority  of 
an  act  of  Congress,  within  Rev.  St.  §  629, 
cl.  3,  of  which  a  Circuit  Court  ot  the  United 
States  has  jurisdiction  without  regard  to  the 
amount  involved  or  the  citizenship  of  the  par- 
ties.    Murray  v.  C^hambers,  151  Fed.  142,  143. 

Priv.  Laws  1851,  p.  5,  provided  for  the 
election  of  trustees  to  administer  the  Kaskas- 
kia  commons,  and  provided  for  the  division 
and  lease  of  the  lands  and  for  the  use  of  the 
same  for  school  purposes.    Section  7  also  an- 
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Ihorized  trustees  to  appropriate  a  jx>rtion  of 
the  proceeds  to  religious  purposes,  when 
asked  for  by  a  majority  of  the  voters  of  the 
town  of  Kaskaskia,  etc.  Held,  that  the  trus- 
tees were  not  "public  officers,"  but  trustees 
of  an  educational  and  religious  trust,  the  ad- 
ministration of  which  was  within  tbe  juris- 
diction of  the  court  of  chancery.  Stead  v. 
President,  etc.,  of  Commons  of  Kaskaskia,  90 
N.  E.  654,  663,  243  111.  239. 

Attorney  at  law 

An  attorney  at  law  is  not  a  "public  of- 
ficer.** McKannay  v.  Horton,  91  Pac.  598, 
002,  161  Cal.  711,  13  U  R.  A.  (N.  S.)  661,  121 
Am.  St  Rep.  146. 

An  attorney  and  counselor  at  law  is  a 
public  officer  appointed  by  the  court  to  per- 
form duties  of  a  public  character,  and  vested 
with  certain  power  and  authority  incidental 
to  the  office.  In  re  Spencer,  122  N.  Y.  Supp, 
190,  192,  137  App.  Div.  330. 

A  prosecuting  attorney  is  a  public  officer, 
becauso  he  represents  the  sovereign  power  of 
the  people  of  the  state  by  whose  authority 
and  in  whose  name,  under  Const  art  6,  | 
20,  all  prosecutions  must  be  conducted,  and 
not  because  of  his  relation  to  the  court. 
Fleming  v.  Hance,  94  Pac.  620,  622,  158  CaL 
162. 

In  order  to  constitute  an  attorney  em- 
ployed to  assist  the  Attorney  General  an  of- 
ficer of  the  state,  the  term  of  his  appointment 
and  continuance  in  office  must  be  coterminous 
with  the  term  of  office  of  the  Attorney  Gen- 
eral who  appointed  him,  and  of  the  Govern- 
or approving  the  appointment.  Terrell  v. 
Sparks,  135  S.  W.  519,  521,  104  Tex.  191. 

Oaadidate  for  office 

A  candidate  nominated  at  a  primary  elec- 
tion for  a  public  office  is  not  an  "officer" 
within  the  statute  allowing  officers  to  resign. 
State  ex  rel.  Donnelley  v.  Hamilton,  111  Pac. 
1026,  1029,  33  Nev.  418. 

The  provision  of  Code  Pub.  Gen.  Laws 
1904,  art  33,  §  128,  that  cases  of  contested 
elections  of  any  of  the  officers  not  otherwise 
provided  for  shall  be  decided  by  the  judges 
of  the  courts  therein  named,  does  not  apply 
to  primary  election  contests;  the  nominee 
of  a  political  party  not  being  an  "officer." 
Foxwell  V.  Beck,  82  Atl.  657,  658,  117  Md.  1. 

Corporate  officer 

Under  Bankr.  Act  July  1,  1898,  c.  541,  | 
17a  (4),  30  Stat.  550,  excepting  from  a  dis- 
charge in  bankruptcy  debts  created  by  the 
bankrupt's  fraud,  embezzlement,  misappropri- 
ation, or  defalcation  while  acting  as  an  offi- 
cer, or  in  any  fiduciary  capacity,  an  indebted- 
ness of  an  officer  of  a  private  corporation, 
created  by  his  misappropriation  of  the  fund 
of  such  corporation,  is  not  dischargeable  in 
bankruptcy.  Tatum  v.  Leigh,  72  S.  £•  236» 
238,  136  Ga.  791,  Ann.  Cas.  1912D,  216. 
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A  director  of  a  trust  companj  Is  not  a 
**public  oflacer"  within  Penal  Law  (OonsoL 
Laws  1909,  c.  40)  |  1857,  punishing  omission 
of  public  duty  by  a  public  officer,  and  a  di- 
rector guilty  of  neglect  of  duty  as  such  is 
not  punishable  under  the  section.  People  v. 
Knapp,  99  N.  B.  841,  844,  206  N.  T.  873. 

The  bankruptcy  acts  of  1841  and  1867 
excepted  from  the  operation  of  a  discharge 
debts  contracted  In  consequence  of  a  defalca- 
tion as  a  "public  officer."  The  act  of  July  1, 
1898,  c.  641,  i  17,  cl.  4,  30  Stat  550,  provides 
that  the  discharge  shall  release  a  bankrupt 
from  all  provable  debts,  except  such  as  were 
created  by  fraud,  embezzlement,  or  defalca- 
tion, while  acting  as  an  "officer."  Held,  that 
it  must  be  presumed  that  the  change  was  in- 
tentional, and,  by  omitting  the  word  "public," 
officers  of  private  corporations  are  included 
within  the  term  "officer."  In  re  Harper,  133 
Fed.  970,  973. 

Officers  of  a  corporation,  where  they  get 
control,  with  an  attendant  fiduciary  obliga- 
tion, of  property  of  the  corporation,  are  "of- 
ficers," within  Bankruptcy  Act,  exempting 
from  discharge  debts  created  by  misappropri- 
ation or  defalcation  while  acting  as  an  "offi- 
cer," so  that  a  continuance  of  a  suit  in  a 
state  court  against  corporate  officers  for  the 
value  of  corporate  property  misappropriated 
by  them  will  not  be  stayed  on  the  applica- 
tion of  the  officers  who  had  been  adjudicated 
bankrupt.    In  re  Gullck,  186  Fed.  350,  351. 

Oovnty  or  pariali  offieer  or  employ^ 

The  superintendent  of  public  education 
in  a  parish  is  a  public  officer.  State  ex  rel. 
Smith  V.  Theus,  88  South.  870,  872,  114  La. 
1097. 

The  superintendent  of  a  county  infirma- 
ry, who  resides  in  some  apartment  of  the  In- 
firmary or  building  contiguous  thereto,  per- 
forms such  duties  as  the  directors  may  Im- 
pose, and  Is  governed  in  all  respects  by  their 
rules  and  regulations,  and  is  not  removed  ex- 
cept for  good  and  sufficient  cause,  is  not  the 
holder  of  a  "public  office'*  within  Rev.  St  i 
6760,  so  as  to  authorize  quo  warranto  to  oust 
him  from  the  same,  but  is  a  mere  employ^. 
The  most  general  distinction  of  a  "public 
office"  is  that  it  embraces  the  performance 
by  the  Incumbent  of  a  public  function  dele- 
gated to  him  as  a  part  of  the  sovereignty  of 
the  state,  and  It  is  essential  that  certain  In- 
dependent public  duties,  a  part  of  the  sov- 
ereignty of  the  state,  should  be  appointed  to 
it  by  law  to  be  exercised  by  the  incumbent  in 
virtue  of  his  election  or  appointment  to  the 
office  thus  created  and  defined,  and  not  as  a 
mere  employ^,  subject  to  the  direction  and 
control-  of  some  one  else.  To  the  incumbent 
of  a  **public  office"  are  delegated  some  of  the 
sovereign  functions  of  government,  to  be  exer- 
cised by  him  for  the  benefit  of  the  public, 
and  some  portion  of  the  sovereignty  of  the 
country,  either  legislative  or  executive  or  ju- 
dicial, attaches  for  the  time  being,  to  be  ex- 


ercised for  the  public  benefit.  The  office  of 
county  warden  Is  a  public  office,  as  the  in- 
cumbent has  power  to  appoint  assistants  to 
assist  In  policing  certain  reservoirs  of  tbe 
state  and  territory  pertaining  thereto  in  tbeir 
respective  counties,  and  to  arrest  all  violators 
of  the  laws  for  the  protection  of  fish  and 
game.  Palmer  v.  Zeigler,  81  N.  S.  234,  236. 
237,  76  Ohio  St  210;  Id.,  81  N.  B.  238,  76 
Ohio  St  229  (dtlng  State  ex  reL  Attorn^ 
General  v.  Kennon,  7  Ohio  St  547,  557,  558; 
State  ex  rel.  Attorney  General  v.  Jenniiigs, 
49  N.  E.  404,  405,  57  Ohio  St  415,  42i  63 
Am.  St  Rep.  723;  State  ex  reL  Leland  v.  Ifa- 
son,  56  N.  E.  468,  61  Ohio  St  513;  State  ex 
rel.  Attorney  General  v.  HaUiday,  56  N.  E. 
118,  61  Ohio  St  352,  49  L.  R.  A.  427). 

An  "officer"  in  the  constitutional  sense 
being  one  who  la  elected  or  appointed  to  an 
office,  and  who  takes  the  oath  of  office  and 
is  responsible  for  the  official  acts  of  himself 
and  subordinates,  his  clerks  are  not  **offl- 
cers,"  and  the  provision  in  Const,  art  2, 1 20. 
that  the  General  Assembly  shall  fix  the  com- 
pensation of  all  officers,  is  not  infringed  by 
Act  March  22,  1906  (98  Ohio  Laws,  p.  89),  au- 
thorizing the  county  commissioners  to  fix  tbf 
compensation  of  clerks  of  county  officers. 
Theobald  v.  State,  30  Ohio  ar.  Gt  R.  414. 
415. 

A  Janitor  is  not  a  county  officer,  within 
the  constitutional  definition  of  an  "office/ 
so  that  the  salary  of  a  Janitor  cannot  be  con- 
sidered in  determining  whether  a  certain 
amount  was  properly  levied  for  the  salary  of 
county  officers.  People  v.  Cincinnati,  L.  &  C. 
Ry.  Co.,  93  N.  E.  421,  247  lU.  506. 

Within  Veteran  Act  March  14,  1896  (3 
Gen.  St  p.  3702),  protecting  only  those  per- 
sons who  hold  an  "office*'  or  a  "position,"  a 
person  employed  by  a  board  of  chosen  free- 
holders to  work  as  a  carpenter  at  daily  wa- 
ges, about  the  county  courthouae,  under  the 
direction  of  the  county  superintendent  does 
not  hold  an  "office."  Krelgh  v.  Board  of 
Chosen  Freeholders  of  Hudson  County,  40 
Ati.  625,  62  N.  J.  Law,  178  (citing  and  adopt- 
ing Lewis  V.  Jersey  City,  17  AtL  112,  51  >. 
J.  Law,  240;  Stewart  v.  Board  of  Chosen 
Freeholders  of  iHudson  County,  88  AtL  842, 
61  N.  J.  Law,  117). 

A  comparison  clerk  in  the  county  derk's 
office  of  the  county  of  New  York  is  a  public 
officer  in  the  dvil  service  of  the  state.  Peo- 
ple ex  reL  O'Toole  v.  HamUton,  90  N.  I. 
Supp.  97,  44  Misc.  Rep.  577. 

Members  of  a  building  committee  ap- 
pointed by  a  county  court  to  contract  for  the 
erection  of  a  courthouse  are  "public  officers.** 
within  Acts  1899,  p.  358,  a  182,  making  it  a 
misdemeanor  for  any  "public  officer"  to 
award  a  contract  for  any  public;  work  with- 
out requiring  the  bond  provided  for  in  the 
act  W.  T.  Hardison  &  Co.  v.  Yeaman,  91  S. 
W.  1111,  1115,  115  Tenn.  689. 
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Burns'  Ann.  St  1901,  |  6638b,  proyides 
that  county  boards  of  education  shall  consti- 
tute boards  of  truancy,  w]k>  shall  appoint 
one  truant  officer  In  each  county,  and  also 
fixes  the  duties  and  compensation  of  such 
officer.  Held,  that  such  truant  officer  was  a 
"public  officer,"  and  therefore  bound  to  quali- 
^,  before  entering  on  the  duties  of  his  office, 
by  taking  the  oath  prescribed  by  section 
7528.  Feathemgill  y.  State  ez  reL  Wright, 
72  N.  E.  181,  182,  83  Ind.  App.  683. 

The  term  "public  officers,"  as  used  In 
Const  art  12,  §  8,  providing  that  the  com- 
pen^tion  of  any  public  officer  shall  not  be 
Increased  or  diminished  during  his  term  of 
office,  when  construed  in  connection  with  the 
provisions  that  no  money  shall  be  paid  out  of 
the  treasury  except  on  appropriation  by  law, 
and  on  warrant  drawn  by  the  proper  offi- 
cer, and  that  the  general  appropriation  bill 
shall  embrace  only  appropriations  for  ordi- 
nary expenses  of  the  executive,  legislative, 
and  Judicial  departments,  etc.,  and  with  ar- 
ticle 5,  (  19,  article  30,  fi  8,  15,  and  article 
21,  §  2,  providing  for  the  terms  and  salaries 
of  county  judges,  and  supreme  and  county 
judges,  applies  only  to  state  officers  who 
draw  their  salaries  from  the  state  treasury, 
and  does  not  include  the  county  Judges. 
Hauser  v.  Seeley,  100  N.  W.  437,  438,  18  S. 
D.  308. 

A  ''public  officer,"  as  defined  by  Act  1901 
(23  St  at  Large,  p.  754),  declaring  that  the 
term  "public  officer"  shall  Include  all  officers 
of  the  state  previously  commissioned,  the 
trustees  of  the  various  colleges  of  the  state, 
members  of  the  various  state  boards,  dispen- 
sary constables,  and  other  persons  whose  du- 
ties are  defined  by  law,  includes  a  poorhouse 
superintendent  appointed  by  a  county  board 
of  commissioners,  under  the  authority  con- 
ferred by  Oiv.  Code  1902,  {§  785,  786.  San- 
ders V.  Belue,  68  S.  E.  762-764,  78  S.  0.  171. 

Under  Const  art  8,  |  28,  prohibiting  the 
granting  of  any  extra  compensation  to  any 
public  officer,  and  Code  Civ.  Proc.  §  3280, 
providing  that  each  public  officer  on  whom  a 
duty  is  expressly  imposed  by  law,  must  exe- 
cute the  same  without  fee,  except  where  a 
fee  is  expressly  allowed,  an  agreement  to  pay 
a  county  derk,  a  'liiubllc  officer"  under  Pub- 
lic Officers  Law,  I  2,  for  services  imposed  by 
law,  is  invalid  on  the  ground  of  public  policy. 
Wadsworth  v.  Board  of  Supers  of  Livingston 
County,  116  N.  T.  Supp.  8,  16. 

The  provisions  of  section  6  of  "an  act  to 
reduce  the  number  of  members  of  boards  of 
chosen  freeholders,"  etc.  (the  Strong  Act  [P. 
L.  1902,  p.  67}),  concerning  the  terms  of  of- 
fice of  certain  officers,  do  not  apply  to  a  mere 
clerkship  in  a  county.  Institution.  Walker  v. 
Board  of  Chosen  Freeholders  of  Essex  Coun- 
ty, 86  AU.  166,  83  N.  J.  Law,  696. 

"Mr.  Freeman  says  that  a  'better  defini- 
tion of  an  office  is  that  it  Is  a  right  to  exercise 


a  public  function  or  employment  and  take  the 
fees  belonging  to  it'  Applying  the  rule  or 
definition  thus  indicated,  we  think  that,  if 
the  person  who  has  been  duly  selected  and 
authorized  to  do  the  official  county  printing 
is  not  to  be  considered  an  officer,  his  position 
is  so  analogous  to  that  of  an  officer  that  the 
rules  whidti  have  been  approved  wih  refer- 
ence to  the  confiictlng  claims  of  officers  de 
facto  and  officers  de  Jure  and  their  respective 
claims  against  the  state,  county,  or  other 
municipality  may  be  held  applicable."  Smith 
V.  Van  Buren  County,  101  N.  W.  186,  188, 126 
Iowa,  464. 

Oonrt  officer  or  employft 

Judges  are  not  public  officers  within 
Const  art  8,  i  13,  providing  that  no  law  shall 
extend  the  term  of  a  public  officer,  or  change 
his  salary,  after  his  election  or  appointment 
Commonwealth  v.  Mathues,  59  AtL  961,  980, 
210  Pa.  372. 

A  county  Judge  is  a  "public  officer"  with- 
in Const  art  5,  S  30,  providing  that,  except 
as  otherwise  provided  in  the  Constitution,  no 
law  shall  extend  the  term  of  any  public  offi- 
cer or  diminish  or  Increase  his  salary  or 
emoluments  after  his  election  or  appoint- 
ment Henderson  v.  Boulder  County,  117 
Pac.  997,  998,  61  Colo.  364. 

Judges  of  the  superior  court  of  West 
Florida  were  "public  officers  acting  under  au- 
thority of  Congress"  within  the  meaning  of 
the  proviso  in  Act  June  22,  1860,  fi  3,  prohib- 
iting commissioners  from  embracing  among 
the  Florida  land  claims  which  ought  to  be 
confirmed  "any  claim  which  has  been  hereto- 
fore presented  for  confirmation  before  any 
board  of  commissioners  or  other  public  offi- 
cers acting  under  authority  of  Congress,  and 
rejected  as  being  fraudulent,  or  procured  or 
maintained  by  fraudulent  or  improper 
means."  United  States  v.  Dalcour,  27  Sup. 
Ct  58,  69,  62,  203  U.  S.  408,  51  L.  Ed.  248. 

One  appointed  court  stenographer,  though 
for  a  single  case  only,  by  the  Judge,  under 
Sess.  Laws  1899,  pp.  Ill,  112,  c.  72,  is  in  the 
discharge  of  his  duties  a  "public  officer,"  so 
that  the  contract  of  the  parties  to  pay  him 
more  than  provided  by  the  statute  for  tran- 
scribing the  testimony  is  void,  as  against 
public  i)ollcy.  Dull  v.  Mammoth  Min.  Co.,  79 
Pac.  1050,  1051,  28  Utah,  467. 

"A  'public  office'  is  the  right  authority, 
and  duty  created  and  conferred  by  law  by 
which,  for  a  given  period  either  fixed  by  law 
or  enduring  at  the  pleasure  of  the  creating 
power,  an  individual  is  vested  with  some 
portion  of  the  sovereign  functions  of  the  gov- 
ernment to  be  exercised  by  him  for  the  bene- 
fit of  the  public"  (quoting  and  adopting  defi- 
nition in  Mechem  on  Public  Officers,  as  ap- 
proved in  Klmbrough  v.  Bamett,  55  S.  W. 
120,  93  Tex.  301).  *'A8  said  by  Chief  JusUce 
Marshall,  'although  an  office  is  an  employ- 
ment, it  does  not  follow  that  every  employ* 
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ment  Is  an  office'  Mr.  Mechem,  in  his  work. on  ■ 
Public  Officers,  says:  *The  most  important 
characteristic  which  distinguishes  an  office 
from  an  employment  or  contract  is  that  the 
creation  and  conferring  of  an  office  involves 
a  delegation  to  the  Individual  of  some  of  the 
sovereign  functions  of  government,  to  be  ex- 
ercised by  him  for  the  benefit  of  the  public ; 
that  some  portion  of  the  sovereignty  of  the 
country,  either  legislative,  executive,  or  ju- 
dicial attaches  for  the  time  being,  to  be  exer- 
cised for  the  benefit  of  the  public.  Unless 
the  powers  conferred  are  of  this  nature  the 
Individual  is  not  a  public  officer.'  Now, 
while  the  fact  that  the  position  of  stenogra- 
pher is  designated  in  the  act  providing  for 
its  creation  as  an  office,  and  that  it  declares 
that  the  person  who  may  be  called  to  per- 
form its  duties  'shall  be  a  sworn  officer  of 
the  court,'  affords  some  reason  for* determin- 
ing It  to  be  such,  still  it  is  believed  the  place 
possesses  none  of  those  sovereign  functions 
of  the  judicial  department  of  the  government 
to  which  it  relates,  to  distinguish  it  from  a 
mere  employment  to  perform  a  species  of 
service,  under  public  authority,  for  the  as- 
sistance and  convenience  of  the  court  and 
parties  litigant  therein,  in  which  no  judicial 
discretion  or  judgment  is  involved.  The  cre- 
ation of  the  position,  as  shown  by  the  very 
terms  of  the  act,  was  designed  for  no  other 
purpose  than  to  provide  some  one  by  whom 
the  oral  evidence  offered,  and  other  proceed- 
ings Involving  objections  made  to  the  admis- 
sibility of  testimony,  the  ruling  of  the  court, 
and  exceptions  thereto,  might  be  taken  in 
shorthand  as  a  method  of  preserving  those 
matters  as  they  occurred,  without  delaying 
trials,  to  be  afterwards  transcribed  and  fur- 
nished the  court  and  parties  to  the  suit,  to 
aid  them  in  an  accurate  and  prompt  prepara- 
tion of  the  record.  The  report  or  transcript 
of  the  proceedings  by  the  stenographer  is  not 
binding,  however,  upon  the  court,  and  may 
be  adopted  or  rejected  at  his  discretion.  No 
act  which  he  is  authorized  to  do  is  independ- 
ent of  the  control  of  others,  or  vested  in  him 
as  a  power  to  be  exercised  as  a  right  or  pre- 
rogative of  a  Judicial  office.  We  conclude 
that  while  the  position  of  a  stenographer, 
under  the  statute  in  this  state,  may  be,  in  a 
sense,  an  office^  and  the  term  thereof  may 
continue  for  a  longer  period  than  two  years, 
yet  there  is  no  such  sovereign  function  of 
government  embraced  in  the  powers  confer- 
red upon  the  individual  performing  its  duties 
as  brings  it  within  the  meaning  of  the  word 
^office'  as  used  in  the  section  of  the  Constitu- 
tion quoted."  Robertson  v.  Ellis  County, 
84  S.  W.  10»7,  1098,  1099,  88  Tex.  Civ.  App. 
146. 

Deputy 

Persons  who  are  appointed  deputies  un- 
der a  statute  are  "public  officers."  Wells  v. 
State,  94  N.  E.  321,  822,  175  Ind.  380,  Ann. 
Ca&  1913C,  8& 


A  deputy  sheriff,  appointed  under  the  an- 
thority  of  Shannon's  Code,  f  448,  to  sem 
process  in  the  portion  of  the  county  in  whicfa 
he  resides,  being  required  by  sections  1079, 
1080,  to  take  the  constitutional  oath  of  office, 
is  an  officer,  within  Const  art  2,  f  26,  declar- 
ing that  no  person  shall  hold  more  than  oDe 
office  at  the  same  time.  State  t.  Slagle,  89 
S.  W.  326,  115  Tenn.  336. 

A '  statute  making  it  a  misdemeanor  for 
any  officer  required  to  keep  a  court  docket, 
or  to  keep  an  account  of  fees  or  fines  and 
to  pay  over  the  same,  to  falsify  snch  docket 
or  account,  is  not  restricted  to  public  officers, 
and  applies  not  only  to  the  derk  of  a  dis- 
trict court  but  to  the  deputy  clerk.  State  t. 
HanUn,  110  N.  W.  162,  164,  134  Iowa,  493. 

Under  Const  art.  2,  §  2,  providing  for 
the  appointment  of  officers  by  the  President 
or  heads  of  departments,  a  deputy  United 
States  surveyor,  appointment  of  whom  by  a 
Surveyor  General  is  provided  for  by  Rct. 
St  §  2223,  is  not  an  "officer  of  the  United 
States"  within  Act  March  3,  1887.  c.  359.  I 
2,  24  Stat  505,  as  amended  by  Act  June  27, 
1898,  a  503,  30  Stat  495,  withdrawing  from 
the  jurisdiction  of  the  Circuit  and  District 
Courts  suits  for  fees,  salary,  or  compensa- 
tion for  official  services  of  officers  of  tbe 
United  States.  Scully  v.  United  States,  193 
Fed.  185,  186. 

Deputy  Inspectors  of  boilers  and  eleta- 
tors,  provided  for  by  the  charter  of  the  dty 
of  St  Louis,  perform  public  functions.  They 
have  a  fixed  tenure  of  office  of  four  years, 
and  are  required  to  gflve  bond.  Their  sala- 
ries are  fixed  at  a  certain  sum  per  yeiir- 
Their  qualifications  are  prescribed  by  law. 
Their  public  position  is  expressly  denominat- 
ed as  an  office,  and  their  duties  as  oflicial  du- 
ties. The  charter  defines  "officers"  as  those 
holding  situations  under  the  city  government 
or  its  departments  with  an  annual  salary  or 
for  a  fixed  definite  term  of  office,  and  tbe 
forms  of  official  oath  and  bond  picsnibed 
refer  to  their  positions  as  officers.  In  view 
of  this,  it  was  held  that  they  are  ''officer^.* 
although  McQuillin's  Municipal  Code  of  St 
Louis,  {  2197,  authorises  the  inspectors  of 
boilers  and  elevators  to  "employ"  deputies; 
the  word  "employ"  conveying  the  idea  of  se- 
lecting and  intrusting  with  a  duty.  Gracey 
V.  City  of  St  Louis.  Ill  S.  W.  1159,  1160, 
1161,  1163,  213  Mo.  384  (citing  6  Words  and 
Phrases,  p.  4923). 

An  "officer"  in  the  constitatloDal  sense 
being  one  who  is  elected  or  appointed  to  an 
office,  and  who  takes  the  oath  of  oflioe.  and 
is  responsible  for  the  official  acts  of  blmself 
and  subordinates,  his  deputies  are  not  '^'of- 
ficers," and  the  provision  in  Const  art  2,  I 
20,  that  the  General  Assembly  shaU  fix  the 
compensation  of  all  officers,  is  not  infrins^ 
by  Act  March  22,  1906  (98  Ohio  Laws.  p.  89). 
authorizing  the  county  commissioners  to  fix 
the  compensation  of  deputies  of  county  of* 


OFFICER 


709 


OFFICER 


fleers.    Theobald  v.  State,  80  Ohio  Clr.  Ot.  R. 
414,  415. 

Since  the  Legislature  has  not  provided 
for  the  office  of  deputy  town  marshal  or  dele- 
gated to  towns  the  power  to  create  such  of- 
fice, the  deputy  town  marshal  of  an  unincor- 
porated town  was  not  a  **publlc  officer**  with- 
in Pen.  Code  1901,  §  143,  making  It  a  criminal 
oflPeuse  to  resist  a  public  officer.  Flndley  v. 
State  (Ari2.)  127  Pac.  716. 

Rev.  St.  18d9,  I  3863,  as  amended,  pro- 
vides that  every  justice  issuing  any  process 
authorized  by  chapter  43,  art  3,  including 
summons,  on  being  satisfied  that  process  will 
not  be  executed  for  want  of  an  officer  to  be 
had  in  time  to  execute  it,  or  in  all  cases 
where  the  constable  is  a  party  to  the  pending 
suit,  or  is  otherwise  interested  in  the  result 
thereof,  may  empower  any  suitable  person 
not  a  party  to  the  suit  to  execute  the  same 
by  indorsement  thereon,  and  that  the  party 
80  empowered  shall  possess  all  the  authority 
of  the  constable  in  relation  to  its  execution. 
Section  3864  (page  2143)  declares  that  every 
constable  or  "other  person"  serving  any  pro- 
cess authorized  by  the  article  shall  return 
thereon  in  writing  the  time  and  manner  of 
service,  and  shall  sign  his  name  to  such  re- 
turn. Held,  that  a  private  person  specially 
deputized  to  serve  a  }ustice*s  summons  is  in 
no  sense  an  "officer,"  but  is  in  law  and  fact 
the  agent  of  the  party  at  whose  Instance  and 
at  whose  risk  he  has  been  named,  and  hence, 
though  required  to  make  return  of  the  time 
and  manner  of  service,  such  return  is  subject 
to  impeachment  in  the  action  by  motion  to 
quash,  or  plea  in  abatement,  and  is  not  with- 
in the  rule  that  the  return  of  an  officer  is 
conclusive  on  the  parties,  and  can  be  im- 
peached only  in  a  direct  action  on  the  officer's 
bond  for  a  false  return.  Stegall  v.  American 
Pigment  &  Chemical  Co.,  130  S.  W.  144,  150, 
150  Mo.  App.  251. 

I>raiiiase  district  director 

The  director  of  a  drainage  district  is  in 
a  sense  a  public  officer ;  but,  as  his  office  is 
not  one  provided  for  by  the  Constitution,  nor 
even  one  of  the  same  general  character,  as 
any  that  are  referred  to  in  that  instrument, 
it  must  be  deemed  not  to  be  within  the  scope 
of  the  prohibition;  the  Kansas  Bill  of  Rights, 
I  7,  prohibiting  any  religious  test  or  property 
qualification  as  a  requirment  for  any  office 
of  public  trust  or  for  any  vote  at  any  election. 
State  V.  Monahan,  84  Pac.  130,  133,  72  Kan. 
492,  115  Am.  St  Rep.  224,  7  Ann.  Cas.  661. 

Election  Judges  or  clerks 

The  judges  and  clerks  of  election,  ap- 
pointed under  the  authority  of  Act  March  28, 
1908  (Laws  1903,  p.  170),  creating  a  board  of 
Section  commissioners  in  cities  having  a 
population  of  over  300,000,  requiring  the 
board  to  appoint,  90  days  prior  to  the  first 
election  after  the  adoption  of  the  act  and 
each  two  years  thereafter,  judges  and  clerks 


of  election  for  each  precinct  in  the  city,  pro- 
viding for  the  removal  of  the  judges  and 
clerks  from  "office**  for  grounds  specified, 
prescribing  their  duties,  and  fixing  their 
emoluments,  are  "public  officers*'  holding  of- 
fice for  a  fixed  period.  State  ex  reL  Mosconl 
V.  Maroney,  90  S.  W.  141,  145,  191  Mo.  531. 

A  judge  of  election  is  a  public  officer  un- 
der "An  act  to  regulate  elections"  (Bevision 
of  1898 ;  C.  S.  p.  2073),  upon  whom  a  duty  is 
Imposed,  and  the  depositing  by  him  of  a  bal- 
lot, in  the  ballot  box,  of  a  voter  who  has  been 
challenged,  before  the  board  had  by  a  major- 
ity vote  decided  to  receive  such  ballot,  makes 
him  guilty  of  a  misdemeanor  under  section 
197  (C.  S.  p.  2137).  State  v.  Lockman,  83 
Atl.  689,  690,  83  N.  J.  Law,  168;  Same  v. 
Stockwell,  134  N.  W.  767,  770,  23  N.  D.  70. 

Employ^,  laborert  o«  aervttat 

See  Employ^ ;  Laborer;  Servant. 
Distinction  between  officer  and  employ^ 
generally,  see  Office. 

Insurance  agent 

■ 

An  insurance  agent,  as  such,  Is  not  a 
"public  officer,"  nor  is  his  character  a  matter 
of  public  interest;  except  as  the  public  has 
an  indirect  interest  in  the  private  character 
and  conduct  of  every  member  of  society ;  but 
this  interest  is  not  sufficient  to  invoke  the 
pri\'ilege  in  libel,  granted  In  case  where  one 
holds  or  is  a  candidate  for  some  position  of 
public  trust.  Morse  v.  Times-Republican 
Printing  Co.,  100  N.  W.  867,  873,  124  Iowa, 
707. 

Jailer  or  otber  prison  keeper 

The  office  of  keeper  of  a  county  jail  is  an 
"office  or  franchise"  within  Revision,  p.  905, 
providing  that  in  case  any  person  shall  usurp 
or  intrude  into  any  office  or  franchise  the 
Attorney  General  on  leave"  of  the  Supreme 
Court  may  bring  information.  State  ex  rel. 
Bownes  v.  Meehan,  45  N.  J.  Law,  189,  196. 

One  employed  as  an  assistant  matron  of 
a  workhouse  is  not  an  officer  but  a  mere  em- 
ploy^,  although  under  contract  for  one  year, 
and  on  sufficient  proof  of  misconduct  or  neg- 
lect may  be  summarily  removed  by  the  board 
in  control.  Jameson  v.  City  of  Cincinnati,  28 
Ohio  Clr.  Ct  R.  41,  43. 

Within  the  definition  of  an  office  as  a 
place  in  a  governmental  system  created,  or 
recognissed,  by  the  law  of  the  state  which,  ei- 
ther directly  or  by  delegated  authority,  as- 
signs to  the  Incumbent  thereof  the  continuous 
performance  of  certain  permanent  public 
duties,  the  wardenship  of  the  Essex  county 
penitentiary,  in  view  of  Act  March  22,  1900 
(P.  L  p.  168)  (  6,  and  the  duties  imposed  on 
the  warden  by  the  board  of  freeholders  of 
the  county,  is  an  office,  and  not  a  mere  em* 
ployment,  so  that  quo  warranto,  and  not 
certiorari,  is  the  proper  remedy  to  determine 
which  of  the  parties  is  the  lawful  incumbent 
thereof.  Hosp  v.  Martin,  84  AtL  1059,  1060^ 
83  N.  J.  Law,  299. 
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Jwor  or  Jury  eommtssioner 

The  qnallflcations  and  competency  of 
grand  jurors,  except  as  prescribed  by  Ck)de 
1907,  I  7239,  providing  that  grand  Jurors 
must  be  male  residents  of  the  county,  over  21 
and  under  60  years  of  age,  are  for  the  judg- 
ment of  the  jury  commissioners,  and  a  juror 
need  not  be  a  qualified  elector,  and  section 
1467.  fixing  the  eligibility  to  office,  has  no 
application  to  Jurors.  Wilson  v.  State,  54 
South.  572,  574,  171  Ala.  25. 

A  jury  commissioner  is  an  "officer**  with- 
in Const  art  160,  providing  that  all  <^cers 
shall  take  the  oath  of  office  and,  unless  he 
takes  the  oath  prescribed  by  that  article,  he 
cannot  enter  on  the  discharge  of  the  duties, 
though  he  may  have  sworn  to  discharge  those 
duties  according  to  acts  1898,  p.  216,  No.  135, 
or  some  other  statute.  State  v.  McGlendon, 
43  South.  417,  418,  118  La.  792  (citing  State 
v.  Newhouse,  29  La.  Ann.  824;  State  v.  Arata, 
32  La.  Ann.  193;  State  v.  Dellwood,  33  La. 
Ann.  1229;  State  v.  Nockum,  6  South.  729, 
41  La.  Ann.  689 ;  State  v.  Fuselier,  26  South. 
264,  51  La.  Ann.  1317;  State  v.  Scott,  34 
South.  479,  110  La.  371). 

Under  Bums'  Ann.  St  1901,  I  1449,  re- 
quiring Jury  commissioners  to  take  an  official 
oath  to  honestly  perform  their  duties  "during 
their  term  of  office,"  and  section  1456,  declar- 
ing that  any  person  appointed  a  jury  commis- 
sioner who  shall  ''fail  to  take  upon  himself 
said  office,"  etc.,  shall  be  guilty  of  contempt 
of  court,  a  person  appointed  a  Jury  commis- 
sioner is  an  "officer"  whose  acts  are  protect- 
ed by  the  de  facto  doctrine.  State  v.  Suther- 
lin,  75  N.  E.  642,  645,  165  Ind.  389. 

The  office  of  Jury  commissioner,  created 
by  Sess.  Acts  1879,  p.  28,  relating  to  the  ap- 
pointment of  Jury  commissioner  in  cities 
having  a  specified  i)opulation,  is  not  an  "of- 
fice" within  Const  art  9,  §  14,  limiting  the 
term  of  office  of  county,  township  and  munic- 
ipal officers  to  four  years.  State  ex  inf. 
Hadley  v.  Corcoran,  103  S.  W.  1044,  1045, 
206  Mo.  1,  12  Ann.  Cas.  565. 

A  grand  juror  is  not  a  "public  officer" 
to  be  commissioned  by  the  Governor,  within 
the  statute  construing  the  term  "public  of- 
ficers" to  mean  all  officers  of  the  state  that 
have  heretofore  been  commissioned  by  the 
Governor,  etc.  State  T.  Graham,  60  S.  E. 
431,  432,  79  S.  0.  116. 

Municipal  offioer  or  employ^ 

Persons  employed  in  a  city  hall  In  man- 
aging and  conducting  the  affairs  of  the  mu- 
nicipality are  public  officers,  charged  with 
the  performance  of  public  duties;  and  the 
doctrine  of  respondeat  superior  does  not  ap- 
ply to  such  employments.  Schwalk's  Adm'r 
V.  City  of  LouiSYiUe,  122  S.  W.  860,  862,  135 
Ky.  570,  25  L.  R.  A.  (N.  S.)  88. 

An  assistant  city  auditor,  whose  duty  it 
Is  to  assist  the  city  auditor  and  to  act  in  his 
absence,  is  a  "public  officer,"  defined  as  one 


the  performance  of  whose  duties  invoUed 
the  exercise  of  some  portion  of  the  sovereicB 
power,  and  in  whose  proper  performance  til 
citizens  are  interested,  either  as  memben  Ot 
the  entire  body  politic  or  of  some  subdivision 
of  it  Attorney  General  v.  TUlinghast,  8B 
N.  E.  1058,  1060,  203  Mass.  539,  17  Ann.  Oa& 
449. 

The  superintendent  of  streets  in  Oldtown 
in  1904-05  was  not  an  employ^  or  agent  of 
the  city  entitled  to  damages  for  breach  of 
contract  for  employment,  but  was  a  "public 
officer"  possessing  official  powers  and  charg- 
ed with  public  duties,  and  hence  can  recoTer 
only  the  salary  or  emoluments  established 
by  law  for  that  office  to  be  paid  by  the  dtj. 
Stephens  v.  City  of  Oldtown,  65  Atl  115, 
117,  102  Me.  21. 

A  teacher  in  the  public  schools  is  not  an 
"officer"  of  the  city  within  the  provisious  of 
original  Greater  New  York  Charter,  {  1117, 
relating  to  the  transfer  to  the  service  of  the 
consolidated  city  of  those  holding  office  for 
definite  terms.  Bogert  v.  Board  of  Educa- 
tion of  City  of  New  York,  94  N.  Y.  Supp. 
180.  183,  106  .\pp.  Div.  56. 

A  "public  officer*'  being  one  who  renders 
a  public  service,  or  service  in  which  the  gen- 
eral public  is  interested,  a  municipal  fire- 
man is  a  public  officer,  as  he  is  charged  with 
the  public  duty  of  protecting  the  property  In 
the  municipality  from  fire.  Schmitt  v.  Dool- 
Ing,  140  S.  W.  197,  198,  145  Ky.  240,  36  L 
R.  A.  (N.  S.)  881,  Ann.  Cas.  1913B,  107a 

Since  Burns'  Ann.  St  1908,  |§  8684, 8838. 
providing  for  the  creation  of  boards  of  health, 
recognizes  and  treats  them  as  one  of  the  ex- 
ecutive departments  of  the  city,  members  of 
such  board  are  city  officers,  and  not  mere 
employ^.  Watts  v.  City  of  Princeton,  96  N. 
EI.  658,  659,  49  Ind.  App.  35. 

The  word  "officer,"  as  used  in  Greater 
New  York  Charter,  Laws  1901,  p.  109,  c.  46S. 
§  255,  providing  that  the  corporation  couoaei 
shall  be  the  attorney  for  the  dty  and  each 
and  every  officer,  and  shall  conduct  all  the 
law  business  in  which  the  city  is  interested, 
and  shall  be  the  legal  adviser  of  the  mayor 
and  dty  boards  and  officers,  and  shall  for- 
uish  them  such  advice  and  legal  assistance 
as  may  be  required,  clearly  related  to  those 
officers  who  were  on  the  same  general  foot- 
ing as  the  mayor,  city  boards,  and  officers, 
etc.,  and  not  to  the  subordinate  officers.  Don- 
ahue V.  Keeshan,  87  N.  Y.  Supp.  144,  147,  91 
App.  Div.  602. 

A  clerk  appointed  under  Greater  New 
York  Charter,  1 1571,  authorising  the  coroner 
to  appoint  a  clerk,  etc.,  who  performs  rou- 
tine duties  in  strict  subordination  to  a  pub- 
lic officer,  and  with  no  authority  tutder  tbe 
statute  to  do  anything  except  where  It  is 
authorized  and  directed  by  such  officer,  is 
not  a  "public  officer,"  and  hence  when  dis- 
missed in  violation  of  Civil  Service  Law,  §  21 
(Laws  1899,  j^  809.  c.  370,  as  amended  Iv 
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Laws  1004,  p.  1004,  c.  097),  mandamas  is 
his  remedy.  People  ex  reL  Hoefle  y.  Cahill, 
81  N.  E.  453,  464,  188  N.  T.  480. 

Under  Rev.  St  1889,  I  6777,  declaring 
the  term  "officers"  to  Include  any  person 
holding  any  sltnation  nnder  the  city  govern- 
ment or  any  of  Its  departments,  with  an  an- 
nual salary  or  for  a  definite  term  of  office, 
a  person  appointed  to  perform  certain  engi- 
neering duties  with  regard  to  sewers  in  a 
city  of  the  third  class,  for  no  definite  term, 
and  to  receive  a  per  diem  wage,  is  not  an 
"officer,"  entitled  to  perform  such  work  un- 
der section  5848,  requiring  the  same  to  be 
performed  by  a  city  engineer  or  other  offi- 
cer. Weesner  v.  Central  Nat  Bank,  80  S.  W. 
319,  320,  106  Mo.  App.  668. 

A  clerk  of  the  street  department  Is  one 
of  the  subordinate  officers  whose  appoint- 
ment by  the  ooimcil  is  authorized  by  the 
charter  of  the  city  of  Trenton,  but  his  term 
of  office  is  for  one  year  unless  sooner  remov- 
ed, and  an  appointment  for  three  years  is 
beyond  the  power  of  the  council.  Where  the 
subordimite  office  of  clerk  of  the  street  de- 
partment is  created  by  ordinance  under  a 
charter  provision  authorizing  the  common 
council  to  appoint  such  subordinate  officers 
as  shall  be  necessary,  the  incumbent  must  be 
selected  and  appointed  by  the  common  coun- 
cil, and  the  duty  cannot  be  delegated  to  one 
of  the  dty  officials  appointed  by  the  council 
The  clerk  of  the  street  department  having 
no  duty  to  perform  other  than  those  directed 
by  the  street  commissioner,  his  appointment 
was  not  to  a  public  office,  but  was  in  the  na- 
ture of  a  contract  of  employment  McAyoy 
T.  Inhabitants  of  City  of  Trenton,  80  AtL 
950,  051,  82  N.  J.  Law,  101. 

A  councilman  of  an  incori)orated  dty  is 
an  "officer  or  agent  of  a  corporation"  within 
a  statute  prohibiting  any  "officer  or  agent  of 
any  corporation"  or  public  institution  to  be 
interested  in  any  contract  to  sell  or  furnish 
any  supplies,  etc,  to  the  corporation,  etc. 
Commonwealth  v.  Witman,  66  Atl.  986,  088, 
217  Pa.  411. 

A  dty  councilman,  like  a  dty  marshal,  is 
a  "public  offldal."  His  duties  are  defined 
by  law.  He  is  not  the  general  or  private 
agent  of  the  dty,  and  the  coundlmen  could 
only  t>tDd  the  dty  by  such  construction  as 
they  are  by  law  authorized  to  make,  and, 
since  the  right  of  any  public  officer  can  ex- 
ist only  by  law,  the  dty  coundl  is  power- 
less to  bind  the  dty  in  any  manner  to  pay 
a  compensation  to  the  marshal  not  fixed  by 
a  Talid  ordinance.  0'I>wyer  v.  City  of  Mon- 
ett,  100  S.  W.  670,  671,  123  Mo.  App.  184. 

A  diarter  provision  for  a  board  of  ap- 
praisement composed  of  two  aldermen  and 
one  citisen,  to  which  should  be  referred  all 
matters  pertaining  to  taxation,  does  not  cre- 
ate a  new  "office,"  but  confers  upon  the  al- 
dermen, when  selected,  a  power  which  might 
hare  hem  given  to  the  aitlre  ooundl*  and 


does  not  violate  Const  art  16,  I  40,  provid- 
ing that  no  person  shall  hold  at  the  same 
time  more  than  one  dvll  "office"  or  emolu- 
ment City  of  Houston  y.  Stewart  87  B.  W. 
663,  665,  00  Tex.  67. 

The  word  "officers,"  as  used  in  a  dty 
charter  providing  that  the  mayor  shall  ap- 
point all  officers  of  a  dty  whose  election  or 
appointment  is  not  otherwise  provided  for  in 
the  charter  or  by-laws,  does  not  cover  em- 
ployte,  but  only  Includes  sudi  officers  whose 
appointment  is  not  otherwise  provided  for 
at  the  time  of  the  appointment  KacDonald 
V.  Lane,  00  Pae  181,  182,  40  Or.  680. 

The  secretary  of  a  city  board  of  health 
is  an  "officer"  within  the  act  for  the  incorpo- 
ration of  cities,  approved  March  14,  1867, 
declaring  that  no  dty  "officer"  shall  be  in 
any  manner  interested  in  any  contract  with 
the  city,  and  a  contract  made  in  violation 
thereof  to  be  void,  and  hence  a  contract,  be- 
tween a  dty  and  the  secretary  of  the  board, 
whereby  the  secretary  is  to  care  for  small- 
pox patients,  is  void  unless  such  an  emer- 
gency exists  that  it  would  be  manifestly  un- 
just to  delay  action  in  order  to  comply  with 
the  strict  requirements  of  the  statute.  City 
of  Greenfield  v.  Black,  82  N.  B.  797,  798.  42 
Ind.  App.  646. 

Under  Rev.  St  1800,  f  6848,  relating  to 
the  duties  to  be  performed  by  a  dty  engineer 
or  other  officer  and  providing  that  on  the 
completion  of  any  sewer  district  the  dty  en- 
gineer or  other  officer  having  charge  of  the 
work  shall  compute  the  cost  thereof,  and 
shall  apportion  the  same  against  the  lots, 
an  officer  other  than  the  city  engineer  may 
perform  the  duties  in  regard  to  sewers,  but 
an  inspector  appointed  by  the  dty  engineer 
to  have  oversight  of  a  sewer  construction,  as 
agent  of  the  engineer  during  his  temporary 
absence  from  the  work,  is  not  such  an  officer. 
Ernst  V.  aty  of  Springfield,  130  S.  W.  419, 
428,  146  Mo.  App.  80. 

The  word  "officer,"  in  Pen.  Code,  $  672. 
punishing  one  who  with  intent  to  defraud 
presents  for  allowance  or  payment  to  any 
officer  of  any  dty,  authorized  to  audit,  al- 
low, or  pay  bills,  fraudulent  claims,  includes 
the  comptroller  of  the  city  of  New  York,  au- 
thorized by  Greater  New  York  Charter,  Laws 
1001,  p.  50,  c.  466,  §  140,  to  adjust  claims 
against  the  dty.  People  v.  Miles,  108  N.  Y. 
Supp.  610,  123  App.  Dlv.  862. 

The  use  of  the  word  "officer"  in  a  dty 
charter  authorizing  the  common  council  to 
make  rules  and  regulations  for  the  govern- 
ment of  all  "officers,"  and  to  fix  the  fees  and 
charges  for  all  official  services,  and  to  fix 
salaries  and  wages  not  otherwise  provided 
by  general  laws,  or  by  the  charter,  and  a  fur- 
ther provision  stating  the  amount  of  the  an* 
nual  salaries  of  the  officers  of  the  dty,  and 
empowering  the  coundl  to  fix  the  salaries  of 
all  other  officers,  does  not  indnde  a  charter 
officer,  and  the  common  oonndl  was  not  an- 
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tborized  to  create  salaries  for  Its  members. 
Woods  ▼.  Potter,  95  Pac  1125,  1127,  8  Oal. 
App.  41. 

Village  Law  (OodsoI.  Laws  1009,  c  64)  i 
332,  providing  that  an  "officer"  shall  not  be 
interested  in  a  contract  which  he  or  a  board 
of  which  he  is  a  member  makes  on  behalf  of 
the  village  nor  in  furnishing  work  or  materi- 
als, held  not  to  apply  to  the  street  superin- 
tendent of  the  village  of  Saratoga  Springs, 
as  the  act  creating  such  office  omitted  as  to 
him  the  restriction  applicable  generally  to 
village  officers,  so  that  he  may  recover  for 
the  use  of  a  horse  and  wagon  furnished  by 
him  to  convey  the  sewer,  water,  and  street 
commissioner  about  the  village  in  the  dis- 
charge of  his  duties.  Morrissey  v.  Sewer, 
Water  &  Street  Commission  of  Saratoga 
Springs,  133  N.  7.  Supp.  365,  366,  73  Misc. 
Rep.  432. 

The  office  of  a  city  treasurer,  appointed 
by  the  mayor  pursuant  to  Municipal  Code 
Act  (Acts  1907,  pp.  799,  811)  §g  17,  33  (Code 
1907,  §§  1067,  1171),  providing  for  the  deter- 
mination by  ordinance  of  the  officers  of  a 
city,  their  salary,  manner  of  election,  and 
terms  of  office,  and  an  ordinance  thereunder 
fixing  the  office  of  treasurer,  defining  his  du- 
ties, requiring  him  to  make  bond,  etc.,  is  a 
"public  civil  office,"  the  title  to  which  may  be 
tried  by  quo  warranto  proceedings  under 
Code  1907,  {  5453.  Michael  v.  State  ex  rel. 
Welch,  50  South.  929,  931,  163  Ala.  425. 

The  treasurer  of  a  village  is  not  an  "of- 
ficer" within  Village  Law,  Laws  1897,  p. 
451,  c.  414,  §  313,  providing  that  an  officer 
shall  not  be  interested  in  a  contract  which  he 
or  a  board  of  which  he  is  a  member  Is  au- 
thorized to  make  on  behalf  of  the  village, 
since  under  section  81  (page  388)  the  village 
treasurer  is  not  a  member  of  the  board  of 
trustees,  and  is  not  authorized  to  make  con- 
tracts on  behalf  of  the  village,  so  that  a  con- 
tract for  public  work  entered  Into  between 
a  village  and  a  corporation  of  which  the  vil- 
lage treasurer  is  president  is  not  void.  In 
re  Village  of  Kenmore,  110  N.  Y.  Supp.  1008, 
1013,  59  Misc.  Rep.  388. 

Under  Spokane  Charter,  which  establish- 
ed a  commission  form  of  government  and 
classified  civil  service,  one  entitled  to  the 
position  of  foreman  in  the  water  construction 
department  is  an  "officer,"  and  not  a  mere 
subordinate,  as  affecting  his  right  to  maintain 
quo  warranto  on  wrongful  discharge.  State 
ex  rel.  Powell  v.  Fassett,  125  Pac.  963,  964, 
69  Wash.  555. 

St.  1865,  c.  153,  being  an  act  for  supply- 
ing the  city  of  Cambridge  with  water,  pro- 
vides, in  section  6,  that  the  powers  therein 
granted  shall  be  exercised  by  such  agents  as 
the  "city  council"  shall  direct  A  water 
board  is  not  provided  for  by  any  subsequent 
act,  but  subsequent  ordinances  of  the  city,  in 
derignating  its  agenta,  use  the  phrase  "water 


board."  St  1891,  c.  364,  amending  the  city 
charter,  recognizes  the  existence  of  the  water 
board,  but  makes  no  provision  for  the  election 
of  its  members,  except  in  section  9,  whidi 
provides  that  all  "officers"  not  elected  by 
voters  shall  be  appointed  by  the  mayor,  sub- 
ject to  confirmation  by  the  board  of  alder* 
men.  Held,  that  members  of  the  water  board 
are  "officers,"  within  the  meaning  of  the  lat- 
ter section,  and  therefore  an  ordinance  pro- 
viding for  their  appointment  in  such  macner 
is  valid.  0*Brien  v.  Thorogood,  39  N.  E.  287, 
288,  162  Mass.  598. 

The  foreman  of  the  yard  of  health  d^ 
partment  of  a  city  being  one  of  those  engaged 
in  the  labor  service  of  the  city  holds  an  "em- 
ployment" rather  than  an  "office."  Garvey 
V.  City  of  Lowell.  85  N.  B.  182,  185, 199  Mas& 
47,  127  Am.  St  Rep.  468. 

St.  Louis  City  Charter,  art  4,  f  4.3,  de- 
fines the  term  "officers"  to  include  "all  per- 
sons holding  any  situation  under  the  city 
government  or  its  departments,  with  an  an- 
nual salary  or  for  a  definite  term."  An  in- 
spector to  assist  the  commissioner  of  publi* 
buildings  in  the  inspection  of  private  build- 
ings in  the  course  of  erection  is  an  officer. 
Magner  v.  City  of  St  Louis,  78  S.  W.  7S2, 
784,  179  Mo.  495. 

An  exempt  fireman  holding  the  position 
of  assistant  building  Inspector  holds  a  "posi- 
tion" and  not  an  "office."  Hence  certiorari 
and  not  quo  warranto  was  the  proper  remedy 
to  test  the  legality  of  his  removaL  McGrath 
V.  City  of  Bayonne,  83  AtL  780,  83  N.  J.  Law, 
224. 

Where  a  fireman  wrongfully  discharged 
from  the  fire  department  of  the  city  of  New 
York  pending  reinstatement  accepted  a  posi- 
tion as  sergeant  at  arms  to  the  council  of  the 
municipal  assembly,  he  was  a  mere  "em- 
ploy€"  of  the  city  and  not  an  "officer,"  within 
New  York  City  Charter  (Laws  1897,  p.  5i3, 
c.  378,  {  1549),  prohibiting  "municipal  officers 
from  holding  two  offices."  Padden  v.  City  of 
New  York,  92  N.  Y.  Supp.  926,  927,  45  Misc. 
Rep.  517. 

Firemen  are  not  officers  within  Const 
art.  15,  §  1,  providing  that  state  and  county 
officers  shall  subscribe  to  an  oath  not  to  r^ 
ceive  or  use  any  free  pass  or  free  transporta- 
tion during  tlieir  term  of  office.  Oklabomi 
City  V.  Oklahoma  Ry.  Co.,  93  Paa  48,  51, 
20  Okl.  1, 16  L.  R.  A.  (N.  S.)  051. 

New  Haven  city  charter  provides  for  the 
appointment  of  a  director  of  public  works, 
who  shall  have  necessary  clerical  assistance 
to  perform  the  clerical  work  of  the  board  and 
examine  all  transfers  of  real  estate  within 
the  city,  and  preserve  such  abt^tracts  of  title 
as  may  facilitate  the  departmental  work. 
The  charter  also  creates  a  dvU  service  board 
to  prescribe  civil  service  rules  for  positions 
In  the  city  government,  including  all  clerks, 
copyists,  Janitors,  stenographeis,  ete»   An  <^ 
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dlnance  provided  that  tbe  clerk  of  the  depart- 
ment of  public  works  shall  keep  a  reoord  of 
the  proceedings  of  the  department  and  per- 
form other  prescribed  duties.  The  director  of 
public  works  appointed  relator  to  examine  the 
records  of  trausfets  of  real  estate  and  make 
and  preserve  abstracts  of  title  for  use  of  the 
department,  but  prescribed  no  other  duties. 
The  position  was  known  as  "examiner  of  rec- 
ords" with  an  annual  salary  assigned  to  It, 
and  the  city  yearbook  contained  relator's 
name,  followed  by  that  title.  Upon  adoption 
of  the  dvU  service  rules,  relator  took  the  dvll 
service  examination,  was  appointed  and  con- 
tinued in  the  same  duties  until  his  removal. 
Held,  that  relator's  position  was  not  a  **publlc 
office"  to  try  title  to  which  quo  warranto  will 
lie,  relator  not  being  Invested  with  part  of 
the  sovereign  functions  of  government.  State 
ex  rel.  Neal  v.  Brethauer,  75  Atl.  705,  706,  83 
Ck>nn.  148. 

Notary  publie 

"The  position  or  place  of  'notary  public* 
Is  clearly  a  pubUc  office."  Since,  under  the 
common  law,  women  are  disabled  from  hold- 
ing office^  they  are  disqualified  from  appoint- 
ment as  notaries  public.  In  re  Opinion  of 
the  Justices,  02  Ati.  909,  970,  971,  7S  N.  H. 
621.  5  L.  R.  A.  <N.  S.)  415,  6  Ann.  Cas.  283 
(citing  People  v.  Rathbone,  40  N.  E.  395,  390, 
145  N.  ¥.  434,  437,  28  K  R.  A.  384). 

"A  notary  public,  who  receives  his  ap- 
pointment and  commission  from  the  Gov- 
ernor of  the  state  upon  the  recommendation 
of  the  county  court,  must  be  regarded  as  a 
public  'officer'  of  the  county."  Governor  v. 
Gordon,  15  Ala.  72-75. 

A  notary  public  Is  a  "public  officer," 
within  the  meaning  of  Const  N.  Y.  art  13, 
f  5,  prohibiting  the  use  of  free  transportation 
by  a  public  official.  People  v.  Wadhams, 
68  N.  B.  06,  170  N.  Y.  9  (citing  People  v. 
Rathbone,  40  N.  E.  395, 145  N.  Y.  434,  28  L.  R. 
A.  384). 

A  "public  officer"  is  one  who  has  some 
duty  to  perform  concerning  the  public;  and 
he  is  not  less  so  when  his  duty  is  confined 
to  narrow  limits,  because  it  is  the  duty  and 
the  nature  of  that  duty  which  makes  him  a 
public  officer,  and  not  the  extent  of  his  au- 
thority ;  and,  where  an  employment  or  duty 
is  a  continuing  one  which  Is  defined  by  rules 
or  prescribed  by  law  and  not  by  contract 
such  a  diarge  or  employment  is  an  o/fice,  and 
the  person  who  performs  it  is  an  officer. 
A  notary  public  is  a  public  officer.  In  re 
Opinion  of  the  Justices,  02  Atl.  909,  970,  73 
N.  H.  021,  5  L.  R  A.  (N.  S.)  415,  0  Ann.  Cas. 
283  (quoting  and  adopting  definition  in  Shel- 
by V.  Alcorn,  36  Mlsa  273,  72  Am.  Dec.  109, 
172). 

One  who  has  been  commissioned  as  no- 
tary, and  has  taken  the  oath  of  office,  and  has 
been  acting  as  notary  for  many  years,  and 
has  the  reputation  of  being  such  In  the  com- 
munity in  which  he  lives,  but  who  has  failed 


to  file  his  oath  of  office  In  the  oflices  of  the 
Secretary  of  State  and  of  the  clerk  of  court 
and  has  also  failed  to  renew  his  bond  every 
five  years,  as  required  by  law,  is  a  notary  de 
facto;  and  acts  passed  before  him  have  the 
same  validity-  as  acts  passed  before  a  notary 
de  Jure.  The  position  of  a  notary  public  is 
an  "office,"  and  where  a  person  holds  a  com- 
mission as  a  notary,  and  acts  as  one,  and 
has  the  reputation  of  being  a  notary  public, 
he  is  a  "notary  public  de  facto."  Davenport 
V.  Davenport  41  South.  240,  241,  HO  La. 
1009, 114  Am.  St  Rep.  575. 

Oflloev  of  political  party 

The  office  of  Democratic  ward  committee- 
man of  a  city  is  not  a  "public  office."  Oreeu- 
ough  V.  Lucey,  00  Atl.  300,  801,  28  R.  I.  230. 

The  local  executive  committee  of  a  polit- 
ical party,  though  required  to  perform  cer- 
tain duties  by  Laws  1905,  p.  610,  c.  93,  and 
required  to  conduct  political  campaigns,  are 
not  **public  officers."  Attorney  General  v. 
Barry,  68  Atl.  192,  74  N.  H.  353. 

Polioo  offieer»  mmrslial,  or  other  peace 
ottoer 

A  dty  mai'shal  elected  by  the  people  is 
a  "pubUc  officer,"  within  CJonst  1890,  §  175, 
providing  that  such  ofiUcer  shall  not  be  re- 
moved from  office  for  willful  neglect  of  duty 
or  misdemeanor  In  office,  except  on  an  in- 
dictment and  conviction.  LIzano  v.  City  of 
Pass  Christian,  50  South.  981,  982,  90  Miss. 
040. 

A  dty  marshal,  holding  office  under 
Greater  New  York  Charter,  {  1424,  is  a  "pub- 
lic officer,"  within  Municipal  Court  Act  I 
333,  authiHTlzlng  increased  costs  where  the 
successful  defendant  Is  a  public  officer  ap- 
pointed or  elected  under  the  authority  of  the 
state.  Scherl  v.  Flam,  121  N.  Y.  Supp.  522, 
523,  130  App.  Dlv.  753. 

'*A  'public  officer*  is  one  who  has  some 
duty  to  perform  concerning  the  public;  and 
he  Is  not  the  less  a  public  officer  when  his 
duty  is  confined  to  narrow  Umlts,  because  It 
is  the  duty,  and  the  nature  of  that  duty, 
which  makes  him  a  public  <^cer,  and  not 
the  extent  of  his  authority."  Policemen  are 
''officers,"  within  Const,  fi  20,  requiring  offi- 
cers to  be  appointed  for  a  definite  time,  so 
that  an  ordinance  authorizing  appointment 
of  policemen  during  good  behavior  is  void. 
Mouette  v.  State,  44  South.  989,  91  Miss.  002, 
124  Am.  St.  Rep.  715  (quoting  and  adopting; 
definition  In  Shelby  v.  Alcorn,  30  Miss.  273, 
72  Am.  Dec.  109). 

A  special  policeman  appointed  by  the 
Governor  at  the  instance  of  a  railroad  com- 
pany pursuant  to  CJode  1899,  c.  145,  §  31  (Code 
1900,  {  4281),  and  paid  by  such  company  for 
his  services,  is  prima  facie  a  public  officer, 
for  whose  acts  the  company  is  not  liable. 
McKain  v.  Baltimore  &  O.  R.  Co.,  64  S.  E. 
18,  19,  05  W.  Va.  233,  23  L.  R.  A.  (N.  S.)  289, 
131  Am.  St.  Rep.  904, 17  Ann.  Cas.  034. 
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Policemen  are  not  officers  wltUn  Const 
art  15,  §  1,  providing  that  state  and  county 
officers  shall  subscribe  to  an  oath  not  to  re- 
ceive or  use  any  free  pass  or  free  transporta- 
tion during  their  term  of  office.  Oklahoma 
aty  V.  Oklahoma  Ry.  Co.,  93  Pac.  48,  51,  20 
Okl.  1,  16  L.  R,  A.  (N.  S.)  651. 

A  janitor  of  a  police  station  is  not  a 
•*pnbUc  officer."  Sims  v.  O'Meara,  79  N.  B. 
824,  825,  193  Mass.  547  (distinguishing  Ham 
V.  Boston  Board  of  Police,  7  N.  E.  540,  142 
Mass.  90j. 

A  Janitor  of  a  police  station,  appointed 
for  a  year,  is  not  a  public  officer,  but  a  mere 
emi^oyd,  whose  contract  gives  him  no  estate 
for  years  in  the  station  house,  and  no  right 
of  entry  beyond  a  revocable  license.  Wiggin 
V.  City  of  Manchester,  58  Ati.  522,  523,  72 
N.  H.  576. 

For  the  purpose  of  determining  his  right 
to  compensation  during  a  period  of  suspension 
on  written  charges  which  on  investigation  are 
found  untrue,  a  policeman  appointed  subject 
to  the  civil  service  rules  as  required  by  the 
charter  of  the  city  of  Portland  (section  179), 
who  is  required  to  take  an  oath  of  office  and 
give  a  bond  for  the  faithful  discharge  of  his 
duties,  who  is  made  a  peace  officer  by  B.  &  C. 
Comp.  i  1593,  and  a  large  part  of  whose  du- 
ties are  such  that  he  must  have  authority 
to  act,  not  as  agent  for  the  state  or  city, 
but  by  virtue  of  the  office,  is  an  officer,  and, 
when  legally  appointed,  has  title  to  the  office, 
which  can  only  be  terminated  in  the  manner 
provided  by  law.  Reising  v.  City  of  Port- 
land, 111  Pac.  377,  378,  57  Or.  295,  Ann.  Cas. 
1912D,  895. 

Section  11  of  the  charter  of  the  city 
of  Portland  provides  that  there  shall  be  elect- 
ed a  mayor,  treasurer,  municipal  Judge,  dty 
attorney,  auditor,  and  15  councilmen,  who 
shall  be  officers  of  the  city.  Section  18  pre- 
scribes the  terms  of  such  officers.  Municipal 
officers  embraced  in  a  department,  which  in- 
cludes detectives,  are  subject  to  the  civil 
service  rule  found  at  section  306.  Const,  art 
6,  (  7,  provides  that  such  other  city  officers 
as  may  be  necessary  shall  be  elect^  or  ap- 
pointed in  such  manner  as  may  be  prescribed 
by  law.  Article  15,  {  2,  provides  that,  when 
the  duration  of  any  office  is  not  provided  by 
the  Constitution,  it  may  be  declared  by  law, 
and,  if  not  so  declared,  the  office  shall  be 
held  during  the  pleasure  of  the  authority 
making  the  appointment,  but  the  legislative 
assembly  shall  not  create  any  office,  the  ten- 
ure of  which  shall  exceed  four  years.  Held, 
that  a  detective  is  not  an  officer  within  Const 
art  15,  §  2.  Reising  v.  City  of  Portland.  Ill 
Pac  377,  378,  57  Or.  295,  Ann.  Cas.  1912D, 
895. 

A  duly  appointed  patrolman  of  the  police 
department  of  a  city  is  an  "officer,"  within 
the  meaning  of  the  laws  of  Ohio.  State  v. 
City  of  PaiuesviUe,  32  Ohio  Cir.  Ct  R*  123, 
129. 


Road  eomanlasiomorf  oreorseer,  ov  svper- 
visor 

A  supervisor  of  public  roads  la  a  public 
officer.  Mial  v.  Ellington,  46  S.  E.  961,  962, 
134  N.  C.  131,  66  L.  R.  A.  697. 


(< 


'A  road  overseer  Is  a  public  officer,  and 
obstructing  him  in  the  performance  of  his 
duties  as  such  public  officer  constitutee  a 
public  offense."  Richardson  v.  Dybedahl,  98 
N.  W.  164,  166, 17  S.  D.  629. 

Scbiool  or  school  distriet  oAoer 

The  office  of  school  director  is  an  "office," 
within  Const  art  6,  §  12,  conferring  exdusiTe 
appellate  Jurisdiction  on  the  Supreme  Coan 
in  cases  involving  the  title  to  an  office  under 
this  state.  State  ex  inf.  Sutton  v.  Fiasse,  88 
S.  W.  1,  189  Mo.  532. 

A  school  trustee  is  an  "officer,"  within 
the  meaning  of  the  word  as  used  in  a  con- 
stitutional provision  that  all  officers  shall 
take  a  prescribed  oath  before  entering  on 
the  duties  of  their  office.  Buchanan  v.  Gra- 
ham, 81  S.  W.  1237,  1239,  36  Tex.  Civ.  App. 
468. 

Powers  in  the  directors  of  a  school  dis- 
trict will  be  implied  when  the  exercise  there- 
of is  necessary  to  enable  them  to  perform  the 
duties  imi)osed  upon  them;  school  directors 
being  "public  officers,"  and  subject  to  the 
same  rules  as  other  public  officers  in  respect 
to  their  implied  powers.  A.  II.  Andrews  Co. 
V.  Delight  Special  School  Dist.,  128  S.  W.  361, 
363,  95  Ark.  26. 

Under  Rev.  Laws,  c.  42,  (  27,  provid- 
ing that  the  school  committee  of  a  town  "shtU 
have  the  general  charge  and  superintendence 
of  all  the  public  schools,"  the  school  commit- 
tee act,  not  as  ''agents'*  of  the  town,  but  as 
"public  officers,"  intrusted  with  powers  and 
charged  with  duties  concerning  the  mainte- 
nance of  the  schools.  Morse  v.  Ashley,  79  N. 
B.  481,  482,  193  Mass.  294. 

A  "public  officer"  is  a  person  appointed 
bj  the  government  and  not  by  contract  to 
perform  a  continuing  duty  defined  by  law  or 
governmental  rules.  The  superintendent  of 
the  Arkansas  State  School  for  the  Blind, 
elected  by  the  state  board  of  trustees  of  cb8^ 
itable  institutions  under  a  statute  authoriilng 
such  election,  whose  compensation  is  fixed 
by  the  statute,  and  whose  duties  of  a  public 
nature  are  prescribed  by  law,  are  oontinuoos 
and  not  affected  by  change  of  the  personnel 
of  the  Incumbent,  and  who  Is  required  to 
give  a  bond  for  the  faithful  performance  of 
his  duties  connected  with  the  institution, 
is  a  public  officer  and  not  an  employ^.  Lucas 
V.  Futrall,  106  8.  W.  667,  669,  670,  84  Aifc 
540. 

Rev.  St.  f  3899-3,  provides  that  on  the 
third  Monday  in  April,  1S96,  and  biannnaUr 
thereafter,  the  school  councils  shall  elect  a 
clerk,  who  shall  not  be  a  member  of  tbe 
council,  and  who  shall  be  clerk  of  the  board 
of  education.     School  Code  April  25,  1901. 
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provides  ttiat  all  exlstliig  offlcera  of  b6ard8  of 
edncatioii  and  adiool  councilB  shall  hold  their 
offices  until  boards  of  educatl<m  are  elected 
and  organisEed  under  the  provisions  of  this 
act  On  the  third  Monday  In  April,  1904,  the 
oonndl  neglected  to  elect  a  derk,  but  elected 
one  on  April  25,  1904,  after  the  provisions  of 
the  new  School  Code  went  into  effect  Under 
certain  statutory  provisions  the  clerk  of  the 
board  of  education,  outside  of  his  mere  cleri- 
cal duties,  which  he  has  to  perform  for  the 
board  and  as  directed  by  it,  has  many  statu- 
tory duties,  for  the  faithful  performance  of 
which  he  must  answer  to  the  people.  Held, 
that  the  incumbent  of  the  office  was  a  public 
officer,  occupying  the  office  of  clerk  of  the 
board  of  education  at  the  time  the  new  Code 
took  effect,  and  hence  there  was  no  vacancy 
in  the  office  at  the  time  the  school  council 
undertook  to  elect  the  defendant  clerk,  and 
his  pretended  election  was  void.  State  ex  rel. 
Meyers  v.  Coon,  26  Ohio  Oir.  Ct  R.  241,  242. 

Rev.  St.  1899,  §  4274  (Rev.  St  1889,  § 
S77^,  provides  the  period  within  which  civil 
actions  shall  be  commenced,  after  the  cause 
of  action  has  accrued,  as  follows:  ''Within 
three  years:  First,  an  action  against  a  sher- 
iff, coroner,  or  other  officer,  upon  a  liability 
Incurred  by  the  doing  of  an  act  in  his  official 
capacity,  and  in  virtue  of  his  office,  or  by  the 
omission  of  an  official  duty,  including  the 
nonpayment  of  money  collected  upon  an  exe- 
cution, or  otherwise,"  etc.  Section  9864  re- 
quires the  board  of  a  school  district  to  or- 
ganize by  electing  a  president  and  a  treasur- 
er. Section  9868  requires  the  treasurer  to 
give  a  bond  conditioned  "that  he  will  render 
a  faithful  and  Just  account  of  aU  m<»iey  that 
may  come  into  his  hands  as  such  treasurer, 
and  otherwise  perform  the  duties  of  his  office 
according  to  law."  Section  9669  provides 
that  the  treasurer  "shall  be  responsible  on 
his  'oflaciar  bond,"  etc.  Section  9871  re- 
quires the  treasurer  to  make  annual  settle- 
ments, and  prescribes  that  "at  the  expiration 
of  his  term  of  office"  he  shall  deliver  over 
**to  his  successor  in  office  ♦  ♦  ♦  all  mon- 
eys or  other  property  in  his  hands,"  etc. 
Held,  that  a  treasurer  of  a  school  district  Is 
a  public  officer  within  the  meaning  of  sec- 
tion 4274.  State  ex  rel.  School  Dist  of  Se- 
dalia  v.  Barter,  87  S.  W.  941,  943,  188  Mo. 
516. 

State  oAe«r  or  employ^ 

The  state  secretary  of  mine  industries 
provided  for  in  the  act  creating  the  State 
Association  of  Miners  (Gen.  St  1901,  (  4178) 
is  ex  officio  state  mine  inspector,  and  a  public 
officer.  Titus  v.  Sherwood,  106  Pac.  1670,  81 
Kan.  870. 

The  words  ''public  officer"  may  be  syn- 
onymous with  officer  and  broad  enough  to 
include  any  person  authorised  to  perform 
any  pablle  duty,  but  '^public  officer"  is  a  term 
not  used  in  the  Connecticut  Oonstitution  ex» 


cept  in  article  24,  providing  that  neither 
the  General  Assembly,  nor  any  county,  city, 
etc.,  shall  pay  or  grant  any  extra  compensa- 
tion to  any  public  officer,  etc.  It  is  rarely 
used  in  legislation  unless  limited  by  its  con- 
text In  article  10,  providing  a  form  of  oath 
for  members  of  the  General  Assembly,  execu- 
tive and  judicial  officers,  the  generic  word 
"officer"  is  dealt  with  in  its  broadest  mean- 
ing, and  the  classes  to  which  it  may  apply 
are  defined  as  members  of  the  General  As- 
sembly, executive  officers,  civil  officers,  judi- 
cial officers,  and  military  officers.  Such 
term,  as  used  in  article  24,  cannot  include 
members  of  the  General  Assembly  or  legis- 
lative officers,  the  €k)vemor  or  Lieutenant 
Governor.  McGovem  v.  Mitchell,  63  Atl.  433, 
439,  78  Oonn.  636. 

Laws  1911,  p.  18,  §  68,  in  so  far  as  it  ap- 
propriated $7,000  for  salary  and  expenses  of 
N.  as  special  agent  and  expert  to  the  Missouri 
Waterway  Commission  he  not  being  an  offi- 
cer of  the  state,  and  there  being  no  law  creat- 
ing an  office,  tenure,  or  duties  which  he  was 
required  to  fill,  is  unconstitutional  as  a  gift 
of  money  to  an  individual,  in  violation  of 
Const  art  4,  (  46,  and  as  granting  to  him  a 
special  and  exclusive  right  or  privilege,  in  vio- 
lation of  article  4,  §  53,  par.  26 ;  but  the  in- 
validity of  such  provision  did  not  invalidate 
the  balance  of  the  law,  appropriating  110,000 
to  the  Commission.  Kavanaugh  v.  Gordon, 
149  S.  W.  587,  592,  244  Mo.  695. 

Ky.  St  1903,  §  4258,  authorizes  the  audi- 
tor of  public  accounts  to  appoint  revenue 
agents,  whose  term  of  office  shall  )ie  four 
years.  Section  4259  requires  revenue  agents 
to  take  the  oath  required  of  other  officers, 
and  to  execute  a  bond  to  the  commonwealth. 
The  duties  of  such  agents  are  prescribed  by 
law,  and  in  many  matters  they  may  act  in- 
dependently of  the  auditor,  as  in  assessing 
omitted  property  under  section  4241.  Held, 
that  a  revenue  agent,  though  an  appointee  of 
the  auditor,  is  an  "officer  of  the  common- 
wealth" holding  for  a  fixed  term,  and  is  not 
subject  to  removal  by  the  auditor  under  sec- 
tion 140  of  the  statutes,  authorizing  the  au- 
ditor to  remove  the  assistant  auditor  apd  au- 
ditor's clerk.  Hager  v.  Lucas,  86  S.  W.  552, 
553,  120  Ky.  307. 

The  commissioners  of  Incorporated  ports 
appointed  under  Laws  Or.  1909,  c.  39,  §  8,  who 
are  vested  with  the  power  and  authority 
given  to  corporations  organized  under  the 
act,  are  mere  agents  for  the  performance  of 
certain  duties  defined  by  the  act,  and  are  not 
"officers,"  within  the  meaning  of  Const  art 
15,  §  2,  limiting  the  tenure  ot  officers  appoint- 
ed by  the  Legislature  to  four  years.  Bennett 
Trust  Co.  V.  Sengstacken,  113  Pac.  863,  868, 
58  Or.  383  (citing  David  v.  Portland  Water 
Co.,  12  Pac.  174,  14  Or.  98;  State  v.  George, 
29  Pac.  356.  22  Or.  142,  16  L.  R.  A.  737,  29 
Am.  St  Rep.  568;  White  v.  Mears,  74  Pac 
931,  44  Or.  215). 
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Under  Const,  art.  7,  8  8,  providing  for  the 
appointment  of  "officers,"  whose  offices  shall 
be  created  by  law,  the  state  Tax  Commission- 
er holds  an  "office"  which  the  Legislature  is 
authorized  to  create.  Blue  v.  Tetrick,  72  S. 
B.  1033,  1035,  69  W.  Va,  742. 

Superintendent  or  employ^  of  state  in- 
stitution 

"A  'public  officer*  is  one  who  has  some 
duty  to  perform  concerning  the  public,  and  he 
is  not  the  less  a  public  officer  because  his 
duty  is  confined  to  narrow  limits,  because  it 
is  the  duty  or  the  nature  of  that  duty  which 
makes  him  a  public  officer  and  not  the  extent 
of  his  authority."  Hence  the  clerk  of  the 
penitentiary  board,  created  by  Code  1906,  § 
3598,  which  calls'  the  officers  therein  provid- 
ed for  employes  of  the  penitentiary,  is  a 
"public  officer,"  and  may  maintain  quo  war- 
ranto as  such.  Yerger  v.  State,  45  South.  849, 
850,  91  Miss.  802  (quoting  and  adopting  def- 
inition in  Monette  v.  State,  44  South.  989, 
91  Miss.  662,  124  Am.  8t  Rep.  715). 


Tax  eolleetor  <w  assessor 

Include  tax  collectors  within  the  rule 
that  "  'public  officers,*  who  are  required  to 
discharge  an  official  duty  and  t6  make  a  certif- 
icate or  return  thereof,  are  presumed  to  have 
truly  done  all  that  is  certified  and  all  they 
are  required  to  do  to  make  the  certificate 
true."  Hughes  ▼.  Owens  (Ky.)  92  S.  W.  595, 
596. 

Real  estate  assessors  in  counties  having  a 
population  of  1,000,000  or  over  are  public  of- 
ficers within  section  13,  art.  3,  Const.  Pa., 
providing  that  "no  law  shall  extend  the  term 
of  any  public  officer,  or  Increase  or  diminish 
his  salary  or  emoluments  after  his  election  or 
appointment,"  and  they  are  not  entitled  to 
the  benefit  of  Act  May  31,  1907  (P.  L.  329), 
which  Increases  the  salaries  of  real  estate 
assessors  in  counties  having  a  population  of 
1,000,000  or  over  from  $2,000  to  $3,000;  the 
term  "public  officers"  not  being  restricted 
merely  to  constitutional  offices,  but  applying 
to  officers  who  exercise  important  public  du- 
ties, have  delegated  to  them  some  of  the  func- 
tions jof  government,  and  whose  offices  are 
for  a  fixed  term  and  whose  powers,  duties, 
and  emoluments  become  vested  In  a  succes- 
sor, when  the  offices  become  vacant.  Richie 
V.  City  of  Philadelphia,  37  Pa.  Super.  CL  190, 
192. 

Townsite  trustee 

The  position  of  townsite  trustee  is  not  an 
office  within  the  provision  of  the  Constitu- 
4;lon  prohibiting  n  judge  from  accepting  any 
office  other  than  a  judicial  office  during  the 
term  for  which  he  is  elected.  State  ex  rel. 
Jennett  v.  Stevens,  116  Pac.  601,  604^  84  Nev. 
128. 

As  tmstee 

See  Truateeb 


United  States  oiEeer  or  emploT^ 

A  post  office  is  aji  office  of  ];>rofit  or  tnut 
under  the  authority  of  Congress,  so  as  to 
prevent  a  postmaster  from  holding  an  exec- 
utive or  judicial  office  while  continning  to 
exercise  the  office  of  postmaster.  McGregor 
V.  Balch,  14  Vt  428,  434,  39  Am.  Dec  231. 

An  "officer"  of  the  United  States  is,  as  a 
general  rule,  one  who  holds  his  place  by  vir- 
tue of  appointment  by  the  President,  by  one 
of  the  courts  of  justice,  or  by  the  heads  of 
departments  authorized  by  law  to  make  sacb 
appointments,  and  the  governor  of  the  Na- 
tional Home  for  Disabled  Volunteer  Soldiers, 
Incorporated  by  act  of  Congress,  holding  by 
appointment  of  the  board  of  managers,  is  not 
an  "officer"  of  the  United  States.  In  re  Doe'i 
Estate,  138  N.  W.  97,  99,  151  Wis.  136. 

A  clerk  in  the  office  of  the  Commissioner 
of  the  Five  Civilized  Tribes  in  Muskogee, 
Ind.  T.,  appointed  by  the  Commissioner  act- 
ing on  behalf  of  the  Secretary  of  the  Inte- 
rior, is  an  "officer,"  within  the  federal  statute, 
providing  a  punlfsshment  for  any  officer,  hat- 
ing  the  custody  of  any  record  filed  in  his  of- 
fice or  deposited  with  him,  who  fraudulently 
takes  it  away,  etc.  Martin  v.  United  States, 
104  S.  W.  678,  684,  7  Ind.  T.  461. 

"Public  olRcer,"  as  used  in  Civ.  Code 
Prac.  i  63,  providing  that  an  action  against  a 
public  officer  for  an  act  done  by  him  in  virtue 
of  bis  office  shall  be  brought  in  the  couuty 
where  the  cause  of  action  arose,  includes  an 
officer  of  the  United  States  as  well  as  oiie  of 
Uie  state.  I.ayne  v.  Sharp  (Ky.)  105  8.  W. 
373. 

The  cashier  of  a  mint  is  not  a  "puMic 
officer,"  within  Rev.  St  I  3506,  proridiag 
that  the  sui^erintendent  of  each  mint  Bfaall 
be  a  keeper  of  all  bullion  or  coin  therein  ex- 
cept when  the  same  is  legally  in  the  bands 
of  other  "officers."  United  States  v.  Cole, 
130  Fed.  614,  617* 

The  giving  out  of  information  by  a  clerk 
of  a  government  department  In  respect  to 
a  matter  which  it  was  understood  shouM 
be  kept  secret,  although  for  private  gain,  is 
not  a  crime  against  the  United  States,  unliss 
made  so  by  law,  as  a  mere  clerk  in  a  inM<* 
office  is  not  a  "public  officer."  United 
States  V.  Haas,  167  Fed.  211,  214. 

A  government  mineral  surveyor  appoint- 
ed by  the  surveyor  general  luder  the  federal 
statutes  is  not  an  "officer,  clerk,  or  emptoyT 
in  the  General  Land  Office,  within  the  stat^ 
ute  prohibiting  such  persons  from  obtain- 
ing government  land,  and  hence  is  not  dla* 
qualified  thereby  from  locating  a  rainioK 
claim.  Hand  v.  Cook,  92  Pac.  3,  5,  20  Nev. 
518. 

Rev.  St  U.  S.  It  1245-1259,  provide  ft>r 
the  retirement  of  army  officers.  Section  12S9 
aUthorlBes  the  assignment  of  retired  offletf< 
to  duty  at  the  Soldiers'  Home,  and  by  aob- 
aetuent  enactments  retired  offlcexa  may  te 
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detalled'.for.  senrlce  with  the  mUitla  of  tlfe 
several  states  or  in  colleges  and  military 
schools,  and  in  time  of  war  may  be  employed 
on,  active  duty  other  than  In  command  of 
troops.  Act  March  2,  1903,  c.  976,  32  Stat. 
927,  932 ;  Act  April  23,  1904,  c.  1485.  33  Stat. 
259;  Act  Nov,  8,  1893,  c.  13,  28  Stat.  7;  Act 
Aug.  6,  1894,  c.  228,  28  Stat  233;  Act  April 
21,  1904.  c.  1403,  33  Stat.  225.  Held,  that  a 
retired  army  officer  is  not,  by  reason  of  snch 
retirement,  holding  an  office  within  State 
CoDst.  art  4,  §  20,  making  any  person  hold- 
ing any  lucrative  office  under  the  United 
States  ineligible  to  any  civil  office  of  protit 
under  the  state.  Reed  v.  Sehon,  83  Pac.  77, 
79,  2  Cal.  App.  55. 

The  acceptance  by  an  army  officer  on 
the  active  list,  detached  to  command  a  bat- 
talion of  Philippine  scouts,  of  a  small  sum 
from  the  civil  government  of  the  Philippine 
I8land5t,  to  be  used  by  him  in  connection 
with  his  military  command  In  the  prepara- 
tion and  display  of  an  exhibit  at  the  Loalsi- 
ana  Purchase  Exposition,  did  not  make  him 
ft  "public  official,"  so  as  to  be  amenable  to 
Pen.  Code  P.  I.  art  300,  punishing  the  falsi- 
fication of  a  public  document  by  a  public 
official.  Carrington  v.  United  States,  28 
Sup.  Ct  203,  204,  208  U.  S.  1,  52  L.  Ed.  367. 

An  expert  accountant,  who  is  not  an  at- 
torney at  law,  appointed  by  the  Attorney 
General  "a  special  assistant  to"  a  United 
States  attorney  to  assist  in  the  Investigation 
and  prosecution  of  a  particular  case  is  not 
an  "officer  of  the  Department  of  Justice," 
within  the  meaning  of  Act  June  30,  1906,  c. 
3935,  34  Stat  816,  and  cannot  be  authorized 
by  the  Attorney  General  to  conduct,  or  as- 
sist in  conducting,  proceedings  before  the 
grand  jury  in  connection  with  such  case, 
nor  to  be  present  in  the  room  during  the 
examination  of  witnesses,  to  aid  the  district 
attorney  by  suggestions.  United  States  v. 
Helnze,  177  Fed.  770-772. 

'*A  mail  carrier  is  not  a  'public  officer,' 
bat  is  a  private  agent  of  the  contractor  for 
carrying  the  mail"  (and  in  some  cases  the 
contractor  himself).  State  v.  Boone,  44  S. 
E.  595,  132  N.  C.  1107  (citing  Mechem,  Pub. 
Off.  §  41 ;  Sawyer  v.  CJorse,  17  Grat  [58  Va.] 
230,  94  Ami  Dec.  445 ;  Throop,  Pub.  Off.  §  12 ; 
State  v.  Bamett,  11  S.  E.  735,  34  W.  Va. 
74 ;  Hathcote  v.  State,  17  S.  W.  721,  55  Ark. 
181). 

A  railway  postal  clerk  is  not  '*an  officer, 
clerk,  or  employ^"  traveling  "under  the  or- 
der or  direction  of  the  Postmaster  General," 
within  the  intent  of  the  Post  Office  Regula- 
tion, I  11.  That  regulation  refers  only  to 
officers  detailed  for  special  duty.  Hartman 
V.  United  States,  40  Ct  01.  133,  137. 

A  rural  maH  carrier  is  merely  an  em- 
ploye in  the  postal  department  of  the  United 
States  and  is  not  an  "officer"  within  Pen. 
Code    1911,    arts.   475,   476,   punishing   any 


person  carrying  any  piatoV  tinlesfl  he  is  an 
officer  engaged  in  the  discharge  of  official 
duty.  Lattimore  v.  State  (Tex.)  145  S.  W. 
588,  589. 

United  States  mail  carriers  are  not 
"officers"  contemplated  or  included  by  Const 
art  15,  I  1,  providing  that  senators  and 
representatives,  and  all  judicial,  state  and 
cpunty  officers,  shall,  before  entering  upon 
the  duties  of  their  respective  offices,  take 
and  subscribe  an  oath  not  to  receive  or  use 
any  free  pass  or  free  transportation  during 
their  term  of  office.  Oklahoma  City  v. 
Oklahoma  Ry.  Co.,  93  Pac.  48,  51,  20  OkL 
1,  16  L.  R.  A.  (N.  S.)  651. 

A  clerk  of  the  commissioner  to  the  five 
Civilized  Tribes,  employed  at  a  salary  of 
2^1,200  a  year,  under  authority  granted  the 
Secretary  of  the  Interior,  was  not  an  officer 
of  the  United  States,  and  punishable  under 
Rev.  St.  f  5408,  providing  that  any  officer 
having  the  custody  of  any  record  or  paper, 
who  fraudulently  takes  away  or  destroys 
any  such  record  or  paper,  shall  suffer  the 
penalties  there  prescribed.  Martin  v.  United 
States,  168  Fed.  198,  200,  93  C.  C.  A.  484. 

A  special  agent  of  the  General  Land 
Office,  whether  appointed  by  the  Secretary 
of  the  Interior  or  by  the  Commissioner  of 
the  General  Land  Officer,  Is  not  an  "officer" 
of  the  United  States,  within  the  beaning 
of  article  2,  (  2,  of  the  Constitution,  or  of 
Rev.  St  I  5481,  providing  for  the  punish- 
ment of  "every  'officer*  of  the  United  States 
who  is  guilty  of  extortion  under  color  of 
his  office,"  and  la  not  subject  to  indictment 
and  prosecution  under  said  section.  Unite  1 
States  V.  SchUerholz,  133  Fed.  333,  336. 

Under  Const  art  2,  f  2,  providing  that 
all  officers  shall  be  appointed  by  the  Pres- 
ident by  and  with  the  advice  of  the  Senate 
but  that  Congress  may  by  law  vest  the  ap- 
pointment of  such  inferior  officers  as  they 
think  proper  in  the  President  alone,  in  the 
courts,  or  in  the  heads  of  departments,  no 
one  can  be  deemed  an  "officer  of  the  United 
States,"  within  Rev.  St  §  5481,  relative  to 
extortion  by  an  officer  of  the  United  States, 
unless  appointed  by  the  President,  with  the 
advice  and  consent  of  the  Senate,  or  by  the 
President  alone,  by  a  court  of  law,  or  the 
head  of  a  department;  and  if  by  the  head 
of  a  department  Congress  must  have  cre- 
ated the  office,  if  not  created  by  the  Consti- 
tution Itself,  and  vested  the  power  of  ap- 
pointment in  the  person  making  it  A  spe> 
cial  agent  of  the  Land  Department,  appoint- 
ed under  an  act  appropriating  money  to 
meet  the  expenses  of  protecting  timber  on 
public  lands,  but  providing  no  fixed  salary, 
tenure  of  office,  or  person  with  power  to 
appoint  the  agents  the  employment  of  which 
is  impliedly  authorized,  was  not  an  officer 
of  the  United  States.  United  States  v. 
SchUerholz,  137  Fed.  616,  618,  622. 
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OFFIOEB  (Of  Corporatioa) 

As  officer  in  genial,  see  Officer. 
Misconduct  of,  see  Misconduct 

"Officers'*  are  the  means,  the  hands,  the 
head  by  which  corporations  normally  act 
The  word  **offlcer*'  has  this  precise  meaning. 
Webster  gives  Its  etymology  as  "ops,**  help, 
and  ''facere,"  to  do  or  make.  A  corporation, 
in  common,  with  a  natural  person,  may  act 
either  in  chief  or  by  an  agent  In  the  for- 
mer case,  being  an  artificial  person,  it  can 
act  only  through  the  office  of  some  natural 
person,  who  is  on  this  account  called  its 
officer,  and  who,  being  thus  inherent  in  such 
artificial  person,  is  not  as  regards  it  an 
alius  or  other  person,  and  hence  is  not  an 
agent  within  the  meaning  of  the  maxim 
''Qui  facit  per  allum  facit  per  se."  Ameri- 
can Soda  Fountain  Co.  v.  Stolzeubach,  68 
Atl.  1078,  1080.  75  N.  J.  Law.  721,  16  L.  B. 
A.  (N.  S.)  703,  127  Am.  St  Rep.  822. 

Rev.  St  §  5102,  provides  that  when  a 
corporation  Is  the  party,  the  verification  of 
the  pleading  may  be  made  by  an  "officer 
thereof,  its  agent  or  attorney."  The  word 
"officer"  is  not  used  in  this  statute  tautologi- 
cally,  but  is  used  in  contradistinction  to  the 
word  "agent"  and  an  officer  of  a  corpora- 
tion may  verify  a  pleading  when  an  agent 
can  or  cannot  do  so.  Bullock  Beresf ord  Mfg. 
Co.  V.  Hedges,  81  N.  B.  171,  172.  76  Ohio 
St  91. 

A  councilman  of  an  Incorporated  city  is 
an  "officer  or  agent  of  a  corporation,"  with- 
in a  statute  prohibiting  any  "officer  or  agent 
of  any  corporation"  or  public  institution  to 
be  interested  in  any  contract  to  sell  or  fur- 
nish any  supplies,  etc.,  to  the  corporation, 
eta  Commonwealth  v.  Witman,  66  Atl.  986, 
988,  217  Pa.  411. 

Affent  distlnsnislied 

One  distinction  between  officers  and 
agents  of  a  corporation  lies  in  the  manner 
of  their  creation.  An  "officer"  is  created 
by  the  charter  of  the  corporation,  and  the 
officer  is  elected  by  the  directors  or  the 
stockholders.  An  agency  is  usually  created 
by  the  officers,  or  one  or  more  of  them,  and 
the  agent  is  appointed  by  the  same  authority. 
It  is  clear  that  the  two  terms  "officers"  and 
"agents"  are  by  no  means  interchangeable. 
One  deriving  its  existence  from  the  other, 
and  being  dependent  upon  that  other  for  its 
continuation,  is  necessarily  restricted  in  its 
powers  and  duties,  and  such  powers  and 
duties  are  not  necessarily  the  same  as  those 
Pertaining  to  the  authority  creating  it  The 
officers,  as  such,  are  the  corporation.  An 
agent  is  an  employ^.  A  mere  employment 
however  liberally  compensated,  does  not 
rise  to  the  dignity  of  an  office.  The  term 
''general  agent"  as  applied  to  one  repre- 
senting a  corporation,  does  not  necessarily 

import  that  the  person  designated  is  an  offi- 
cer of  the  corporation.    Yardeman  v.  Penn. 


Mnt  Life  Ins.  Co.,  54  S.  B.  66,  67,  125  Qi 
117,  5  Ann.  Cas.  22L 

Bookkeeper 

One  employed  as  bookkeeper  for  a  def- 
inite period  is  not  an  officer  or  agent  of  sadi 
corporation  within  Code  1906,  §  2281,  holdini 
his  place  during  the  pleasure  of  the  directors, 
and  removable  by  them  without  cause  with- 
out liability  on  the  corporation  for  breach  of 
the  contract  of  employment  Munn  v.  Wells- 
burg  Banking  &  Trust  Co.,  66  S.  E.  230, 231, 
66  W.  Va.  204,  135  Am.  St  Rep.  1024. 

Dlreotor 

A  director  of  a  corporation  is  an  "officer," 
within  General  Corporation  Act  I  67,  giving 
employ^  of  an  insolvent  corporation  ptMts 
for  wages,  but  declaring  that  the  word  "em- 
ploy6"  shall  not  Include  any  officer,  and  be 
is  not  entitled  to  priority  as  an  employ^  for 
wages  as  a  foreman.  In  re  Peninsula  Cut 
Stone  Co.,  82  Atl.  689,  9  Del.  Ch.  348. 


Fore] 

A  foreman  acting  under  the  direction  of 
the  superintendent  of  a  corporation  is  not 
an  "officer"  of  the  corporation,  and  Is  not  a 
person  on  whom  service  of  summons  on  tbe 
corporation  can  be  made.  Simmons  v.  De- 
fiance Box  Co.,  62  S.  E.  435,  436,  148  N.  C 
344. 

General  asent 

A  mere  employment  however  liberally 
compensated,  does  not  rise  to  the  dignity  of 
an  office,  and  the  term  "general  agent"  as  ap* 
plied  to  one  representing  a  coiporatlon,  does 
not  necessarily  import  that  he  Is  an  "officer" 
of  the  corporation.  One  distinction  between 
an  "officer**  of  a  corporation  and  an  "agent" 
thereof  is  that  an  officer  may  by  mandamus 
compel  the  corporation  to  reinstate  him,  while 
an  agent  may  be  dismissed  without  canse. 
and  his  only  remedy  would  be  compensation 
in  damages.  Yardeman  v.  Penn.  Mut  LUe 
Ins.  Co.,  64  S.  E.  66,  67,  68,  125  Ga.  UT,  5 
Ann.  Cas.  221  (citing  Wheeler  &  Wilson  UU 
Co.  V.  Lawson,  16  N.  W.  398,  67  Wis,  400: 
Farmers'  Loan  &  Trust  Co.  v.  Warring,  20 
Wis.  305;  Thomas  F.  Meton  ft  Sons  v.  Isham 
Wagon  Co.,  4  N.  Y.  Supp.  215 ;  Raleigh  &  G. 
R.  Co.  V.  Pullmann  Co.,  50  S.  E.  1008, 122  Ga- 
704;  Conunonwealth  v.  Christian  [Pa.]  9 
Phila.  558). 


The  manager  of  a  corporation  is  ao 
"officer  of  the  corporation,"  so  that  the  veri- 
fication of  a  complaint  by  him  Is  the  veri- 
fication by  an  "officer."  Stockton  liomber 
Co.  y.  Blodgett  84  Pac.  441,  8  GaL  App.  H 

As  person 

See  Person. 

Solieitor 

A  "solicitor  Of  business"  Is  not  witiiin 
the  clause  "and  other  officers,**  In  Rev.  St 
U.  S.  I  5136,  giving  a  national  bank  power  to 
appoint  a  president  rice  president  casbier, 
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and  other  cheers,  and  diamlBB  anch  officers 
at  pleasure ;  but  under  subdivisions  8  and  7 
of  said  section,  empowering  sucb  a  bank  to 
make  contracts  and  to  exercise,  by  duly  au- 
thorized "offlcen"  or  agents,  all  such  in- 
cidental powers  as  shall  be  necessary  to  car- 
ry on  the  banking  business,  it  may  employ  a 
solicitor  of  business  for  a  year.  Case  v.  First 
Nat.  Bank  of  City  of  Brooklyn,  109  N.  Y. 
Supp.  1119,  1120,  69  Misc.  Bep.  269. 


See  Workman. 

OFFICER  DE  FACTO 

See  De  Facto. 

OFFICER  EUSCT 

The  term  "officer  elect^  implies  a  person 
eligible  to  hold  office,  and  though  a  person 
was  chosen  at  a  general  election,  where  he  is 
ineligible  to  hold  office,  he  is  not  an  "officer 
elect,"  within  Ck)de  1906,  f  3436,  which  pro- 
vides for  the  holding  of  an  election  to  fill  a 
vacancy  created  by  the  failure  of  an  officer 
elect  to  qualify.  State  ▼•  Hays,  45  South. 
728,  730,  91  Miss.  755. 

OFFICER  HAVPTG  OEKERAI.  8UFER- 
nVTENBEllCE 

A  treasurer  of  a  corporation  is  not  an 
''officer  having  a  general  superintendence  of 
its  concerns,"  within  General  Corporation 
Act  (Ck)nsoL  Laws  1909,  c.  28)  If  00,  91,  au- 
thorizing a  csedltor,  trustee,  director,  man- 
ager, or  other  officer  of  a  corporation  having 
a  general  superintendence  of  its  concerns,  to 
sue  to  compel  officers  to  account  for  their  of- 
ficial conduct  Loughlin  v.  Wocker,  137  N. 
T.  Supp.  257,  152  App.  Din  466. 

OFFICER  OF  COURT 

See  Court  Officer. 

Assignee  for  benefit  of  creditors  as,  see 

Officer. 
Attorney   at  law   as,  see  Attorney  at 

Law. 
Clerk  of  conrt  as,  see  Clerk  of  Court. 
Receiver  as,  see  Becelver. 

OFFICER  OF  THE  REVENUE 

See  fieyenue  Officer. 

OFFICER  FRO  TEM. 

An  "officer  pro  tern."  Is  one  who  pro 
tempore  (for  the  time  being)  is  such  officer, 
fully,  completely,  and  he  is,  as  Bevisal  1905, 
§  2933,  provides,  authorised  "to  execute  the 
duties"  of  such  office.  State  y.  Thomas,  53 
S.  S2.  522,  523,  141  N.  C.  79L 


See  Defaulting  OffldaL 

OFFIdAIi  ACT 

Ail  acts  of  officials  are  not  "official  acts," 
but  only  such  as  are  done  under  some  au- 
thority derived  fxom  the  law,  or  in  pursuance 


of  prescribed  duties.    Chase  T.  Cochnm,  67 
AtL  320,  822, 102  Me.  481. 

A  statute  authorizing  county  superyisors 
to  declare  a  charge  against  a  county,  the  ex- 
penses of  a  county  officer  in  defending  an  ac- 
tion against  him  for  an  "official  act"  applies 
only  to  official  acts  in  which  the  public  has 
coucem,  and  does  not  apply  to  the  act  of 
the  sheriff  in  returning  an  execution.  Wey 
y.  O'Hara,  95  N.  T.  Supp.  81,  84,  48  Misc. 
Rep.  82. 

"By  an  'official  act*  Is  not  meant  a  lawful 
act  of  the  officer  In  the  service  of  process; 
if  80,  the  sureties  would  never  be  responsi- 
ble. It  means  any  act  done  by  the  officer  In 
his  official  capacity,  under  color  and  by  vir- 
tue of  his  office."  Where  a  constable,  in  levy- 
ing an  execution,  committed  an  assault  on 
the  Judgment  debtor's  wife,  who  was  attempt- 
ing to  assist  the  debtor  in  making  a  schedule 
of  his  property  claimed  to  be  exempt,  he  was 
acting  under  color  and  by  virtue  of  his  office, 
so  as  to  render  his  bondsmen  liable,  under 
Kurd's  Rev.  St.  1905,  p.  1272,  c.  79.  i  9,  pro- 
viding that  the  bonds  of  constables  shall  be 
held  for  the  security  and  benefit  of  all  per- 
sons who  may  be  injured  by  their  official  acts 
or  misconduct  Greenberg  v.  People,  80  N.  E. 
100,  102,  225  111.  174,  8  L.  R.  A.  (N.  S.)  1223, 
116  Am.  St  Rep.  127  (quoting  and  adopting 
the  definition  in  Turner  y.  Sisson/  137  Mass. 
191). 

Where,  when  deputy  sheriffs  were  with- 
in 250  yards  of  certain  men  at  night  and  saw 
flashes  of  pistols  and  heard  pistol  shots  fired 
in  the  public  street  of  a  town,  such  acts  con- 
stituted the  commission  of  an  offense  against 
the  public  peace,  so  that  the  officers'  acts  in 
attempting  to  arrest  the  persons  supposed  to 
be  guilty  of  such  offense  were  "official  acts," 
within  Rev.  St  1895,  art  4897,  making  sher- 
iffs responsible  for  the  official  acts  of  their 
deputies.  King  v.  Brown,  94  S.  W.  828,  329, 
100  Tex.  109. 

The  rendition  of  a  Judgment  is  the  "offi- 
cial act"  of  the  court,  as  distinguished  from 
the  ministerial  act  of  spreading  it  on  the 
records.  Simmons  v.  Hanne,  89  South.  77, 
78,  50  Fla.  267,  7  Ann.  Gas.  322  (quoting  and 
adopting  definition  in  1  Black,  Judg.  i  106). 

OFFICIAIi  BAI.LOT 

The  "official  election  ballot"  and  "official 
ballot,"  in  Comp.  St  1908,  c.  26,  I  82,  pro- 
viding that  in  no  case  shall  the  candidate 
of  any  political  party  be  entitled  to  be  desig- 
nated on  the  official  election  ballot  as  the 
candidate  of  more  than  one  political  party, 
and  shall  be  designated  on  the  "official  bal- 
lot" as  the  nominee  of  the  party  In  whose 
nomination  his  name  appears  as  the  political 
party  with  which  he  affiliates,  refer  to  the 
general  election  ballot  and  not  to  the  primary 
election  ballots.  State  ex  rel.  Adair  v.  Drex- 
el,  105  N.  W.  174,  177,  74  Neb.  776. 
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Rev.  St  1906*,  S  5919,  requiring  persons 
desiring  to  be  candidates  for  school  director 
to  file  a  written  notice  of  intention,  and  re- 
quiring the  secretary  of  the  school  district  to 
prepare  ballots  containing  the  names  of  can- 
didates who  have  certified  such  intention, 
and  providing  that  no  other  person  shall  be 
voted  for,  cannot  be  sustained  as  prescribing 
an  "official  ballot,"  which  is  a  ballot  prepared 
for  election  by  public  authority  at  public  ex- 
pense, and  ballots  other  than  those  prepared 
by  the  secretary  cast  at  the  election,  by  duly 
qualified  electors  must  be  counted  in  the  ab- 
sence of  any  fraud.  Littlejohn  v.  People,  121 
Pac.  159,  162,  "52  Colo.  217.  Ann.  Cas.  1913D, 
610  (quoting  6  Words  and  Phrases,  p.  4952). 

St  1900,  p.  91,  c.  133,  extending  the  pro- 
visions of  the  dvil  service  law  to  the  police 
force  of  the  town  of  Natick,  and  providing  in 
section  4  that  the  act  shall  take  effect  on  its 
acceptance  by  a  majority  of  the  legal  voters 
at  an  annual  town  meeting  or  at  any  meeting 
called  for  the  purpose,  and  if  the  vote  there- 
on is  taken  at  the  annual  town  meeting  It 
shall  be  by  official  ballot,  etc.,  could  not  be 
accepted  by  the  precinct  voting,  the  provision 
that  the  vote  shall  be  by  official  ballot  not 
warranting  the  inference  that  the  vote  could 
be  taken  by  precincts ;  the  term  "official  bal- 
lot," as  defined  by  St  1907,  p.  633,  c.  560,  i 
1,  meaning  **a  ballot  prepared  for  any  elec- 
tion, caucus,  or  primary  by  public  authority 
.  and  at  public  expense."  Sweeney  v.  Blgelow, 
88  N.  E.  917,  918,  202  Mass.  539  (citing  Stat. 
1898,  p.  541,  c  548,  §  1 ;  Rev.  Laws,  c.  11,  § 
1 ;   Stat  1907,  p.  633,  c.  560,  §  1). 

OFFICIAIi  BOND 

Under  Code  1906,  §  3463,  relating  to  "offi- 
cial bonds,"  the  bond  of  the  treasurer  of  a 
l^vee  board  Is  an  "official  bond."  Adams  v. 
Williams,  52  South.  865,  869,  97  Miss.  113,  30 
L.  {t.  A.  (N.  S.)  855,  Ann.  Cas.  1912C,  1129. 

A  bond  given  by  a  county  contractor  un- 
der Bums'  Ann.  St  1908,  §  7723,  is  an  "offi- 
cial bond"  within  section  1278,  which  pro- 
vides that  defects  in  official  bonds  shall  not 
vitiate  them.  Holthouse  v.  State,  97  N.  £. 
130,  132,  49  Ind.  App.  178. 

OFFICIAIi  DOCUMENT 

See  Foreign  Official  Document 

OFFICIAIi   DUTY 

Seie  While  in  Discharge  of  Official  Duty. 
Discharge  of  official  duty,  see  Discharge. 

Proceedings  Instituted  by  a  drain  com- 
missioner to  enforce  payment  of  his  salary 
were  not  "official  duty"  imposed  on  him  by 
law,  but  were  rather  for  enforcement  of  a 
private  right,  and  hence  fees  for  services  of 
an  attorney  employed  by  him  in  such  pro- 
ceedings Were  not  necessary  expenses  in- 
curred by  him  as  drain  commissioner  in  the 
discharge  of  the  duties  of  his  office,  to  be 
paid  by  the  county  as  required  by  Pub.  T^ws 
1009,  c.  9,  No.  118,  §  5.    Hatch  T.  Board  of 


Sup'rs  of  Calhoun  County,  136  N.  W.  SO; 
351,  170  Mich.  322. 

A  county  treasurer's  failure  to  account 
to  the  county  and  the  state,  and  pay  over 
the  revenue  in  his  hands,  was  an  omission  of 
"official  duty,"  within  the  meaning  of  Code 
1851,  §  1659,  providing  that  actions  against  a 
public  officer,  growing  out  of  an  omission  of 
an  official  duty,  must  be  commenced  within 
three  years  after  it  accrues.  State  v.  Dyer, 
17  Iowa,  223,  227  (citing  and  adopting  defini- 
tion in  State,  to  Use  of  Mount  Pleasant 
Bank,  v.  Conway,  18  Ohio.  234;  State,  to  Ise 
of  Knox  County  Com'rs,  v.  Blake,  2  Ohio  St 
147). 

OFFICIAIi  ZXECTION  BAIXOT 

See  Official  Ballot. 

OFFICIAIi  JOURNAL 

The  "official  journal"  of  each  of  the 
houses  of  the  Legislature  is  the  journal  filed 
in  the  office  of  the  Secretary  of  State  in  ac- 
cordance with  law,  and  it  controls  in  ca^e  of 
any  discrepancy  between  it  and  the  printisi 
journal.  State  ex  rel.  McKlnley  ▼.  Mailin, 
48  South.  846,  847,  160  Ala.  181. 

OFFICIAL  MISCONDUCT 

His  own  official  miseondact,  see  His. 
Willful  official  misconduct,  see  Willfoi 

Misconduct. 
See,  also.  Misconduct  in  Office 

Antedating  by  a  clerk  of  a  court  of  the 
filing  of  a  paper,  filed  out  of  time,  so  as  to 
show  filing  within  time,  is  "official  miscon- 
duct" warranting  his  removal  under  Ker. 
St  1895,  art  3531.  Howard  y.  Gulf,  C  A 
S.  F.  Ry.  Co.  (Tex.)  136  S.  W.  707,  709  (cit- 
ing Harris  v.  Hopson,  5  Tex.  529). 

Where  the  mayor  of  a  city  by  intoxica- 
tion voluntarily  incapacitated  himself  for 
the  performance  of  his  duties,  but  witbout 
undertaking  official  business  during  !(U(^ 
time,  and  in  the  case  in  question  owed  an 
official  duty  to  the  men  from  whom  be  pro- 
cured the  Intoxicating  liquors  unlawfully,  t» 
was  guilty  not  only  of  private,  but  "oflMal. 
misconduct,"  warranting  his  removal  from 
office  for  intoxication  pursuant  to  Acts  ?W 
Gen.  Assem.  c.  78,  §  -1.  State  v.  Hoidersofl, 
124  N.  W.  767,  769,  146  Iowa,  657. 

OFFICIAL  PROCEEDINGS 

See  Public  Official  Proceedings. 

OFFICIAL  SEAL 

Nothing  short  of  an  impression  on  tbe 
paper  will  constitute  an  "official  seal."  The 
requirement  of  Rev.  St  f  182,  that  a  wm- 
mlssioner  of  deeds  for  Wisconsin  In  anotbef 
state  shall  have  a  seal  of  office,  by  whicfe 
his  official  acts  shall  be  authenticated,  ift  not 
complied  with  by  the  use  ef  a  seal  whkh 
does  not  .contain  the  name  of  the  state,  M 
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In  whicb  the  space  f6r  such  name  is  left 
blink,  and  in  the  ImpresBlon  tlie  word  "Wis- 
consin" is  written  in  snch  space  with  a  pen. 
Oelbermann  v.  Ide,  68  N.  W.  dOB,  305,  98 
Wis.  669,  57  Am.  St.  Rep.  947. 

OFFICIAIi  STEHOORAPHEB 

Where  two  stenographers  took  the  testi- 
mony at  the  trial,  acting  at  different  times, 
either  of  them  was  the  "official  stenogra- 
pher/' within  Laws  1910,  c.  Ill,  requiring 
demand  for  a  transcript  for  purposes  of  ap- 
peal to  be  served  on  the  "official  stenogra- 
pher" within  30  days  after  adjournment  of 
court ;  and,  such  demand  having  been  served, 
the  transcript  furnished  will  not  be  stricken, 
unless  shown  to  be  incorrect  in  some  material 
particular.  Lumber  Mineral  Co.  v.  King,  54 
South.  250,  251,  98  Miss.  733. 

OFFICIAI.  SUKVEl 

An  "official  survey,"  under  St.  1890,  §§ 
1734,  1735,  must  show  distinctly  of  what 
piece  of  land  It  is  a  survey,  at  whose  request 
it  was  made,  what  ownei's  were  notified  and 
present  at  the  date  of  the  survey,  and  the 
name  of  the  chainman;  and  If  such  essen- 
tials are  omitted  It  cannot  be  treated  as  an 
official  survey.  Watkins  v.  Havlghorst,  74 
Pac.  318,  319, 13  Okl.  128. 


See  Duly  and  Officially. 

OFFSET 

See  Set-Off. 

OFFSPRING 

See  Natural  OfPspring. 

In  the  absence  of  proof  to  the  contrary, 
It  may  be  inferred  that  a  child  described  in 
relation  to  a  named  man  as  his  child  is  not 
merely  a  child  committed  to  his  custody,  but 
is  the  "offspring*'  of  his  body  and  lawfully 
begotten.  Rimes  v.  SUte,  67  S.  E.  223,  7 
Ga.  App.  556. 

OHM 

The  electrical  unit  of  resistance,  called 
the  **ohm,"  is  1,000,000,000  units  of  the  eeu- 
timeter-gram-second,  usually  called  the  C. 
G.  8.  system.  Peoria  Waterworks  Co.  v. 
Peoria  R.  Co.,  181  Fed.  990,  lOOL 

OID 

"Did"  Is  defined  in  the  Century  Dic- 
tionary as  having  the  form  or  resemblance  of 
the  thing  indicated,  like,  as,  In  anthropoid, 
like  man;  crystalloid,  like  crystal;  hydrold, 
like  water.  It  is  much  used  as  an  English 
formative,  chiefly  in  sHentlfic  words.  Rub- 
bered, -  therefore,  is  a  descriptive  word, 
meaning  like  rubber.    Standard  Paint  Co.  v. 
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Trinidad  Asphalt  Mfg.  Co.,  31  Snp.  Ct  456, 
457,  220  U.  S.  446,  55  U  Ed.  536. 

OIL 

See  Cocoanut  Oil;  Bead  Oil;  linseed 
Oil;  OUve  Oil:  Salad  Oil;  Sesame 
Oil;   Wood-Nut  OU. 

As  land,  see  Land. 

As  materials,  see  Materials. 

As  mineral,  see  Mineral. 

As  real  property,  see  Real  Property. 

Dealer  in  oil,  see  Dealer. 

Manufacture  of,  see  Manufactures — 
Manufactured  Articles. 

on.  oomtONLY  used  tn  soap  mak. 

ING 

Niger-seed  oil,  which,  while  used  in  soap 
making,  can  be  used  for  other  purposes, 
though  without  the  proper  qualities  for  such 
purposes,  is  within  the  provision  In  Tariff 
Act  July  24,  1S97,  c.  11,  §  2,  Free  List,  par. 
568,  30  Stat.  151,  for  oils  "commonly  used 
in  soap  mtfking,  •  •  •  fit  only  for  such 
use."  United  States  v.  Colby  &  Co.,  158  Fed. 
883,  82  O.  C.  A.  629. 

Tariff  Act  July  24,  1897,  c.  11,  |  2,  Free 
List  par.  568,  30  Stat.  198,  relating  to  '^oiTs 
commonly  used  In  soap  making"  and  **fit 
only  for  such  uses,"  does  not  include  so- 
called  "oleic  acid,"  or  red  oil,  which  is  fit 
for  other  UBes»  although  commonly  used  as 
soap  stock.  Edward  lliirs  Sous  &  Co.  v. 
United  States,  151  Fed.  475,  81  C.  C.  A.  13L 

on.  OOMPANT 

As  merchant,  see  Merchant 

On^  DEPOT 

Any  warehouse  or  place  where  oils  are 
stored  in  large  quantities  is  a  depot  within 
the  meaning  of  a  statute  imposing  a  tax  on 
**oil  depots,"  wherein  petroleum  or  other  oils 
are  stored  in  bulk  or  tank.  Standard  Oil 
Co.  v.  Commonwealth,  82  S.  W.  1020,  1022, 
119  Ky.  75. 

OTL  MUX 

See  Cotton  Seed  Oil  MilL 

OIL  WELL 

Ah  mine,  see  Mine. 

OLD 

OLD  BRASS 

"Composition  metal"  is  a  commercial 
designation  for  all  composite  metals  of  cop- 
per, tin,  lead,  and  spelter  containing  70  per 
cent  or  more  of  copi)er,  and  articles  made  of 
that  metal  are  not  "old  brass,"  within  the 
commercial  meaning  of  that  term.  "Compo- 
sition scrap"  is  the  commercial  designation 
which  includes  old  cannon  and  various  oth- 
er articles  made  of  composition  metal,  whicb 
are  dealt  in  by  the  old-metal  trade.    Down- 
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log  T.  United  States,  122  Fed.  446,  446,  68 
0.  0.  A.  427. 

old-fuxd  pine 

A  timber  deed,  which  conveyed  all  the 
pine  timber  10  inches  and.  np,  includes  every 
kind  of  pine  on  the  land,  regardless  whether 
it  is  worth  sawing,  and  so  includes  "old- 
field  pine,**  which  is  pine  that  grows  on  land 
that  has  been  once  farmed.  Hearin  v.  Union 
Sawmill  Oa,  161  S.  W.  1007,  1008,  106  Ark. 
466. 

OLD  LXNE  POUOT 

A  contract  of  life  insurance  whldi  does 
not  unalterably  fix  the  payments  to  be  made 
by  the  insured,  and  which  makes  the  benefit 
to  be  paid  dependent  upon  the  collection  of 
such  assessments  as  may  be  necessary,  is  an 
assessment  policy,  an  old-line  policy  being 
one  in  which  the  premiums  and  the  liability 
incurred  by  the  insurer  are  fixed  and  unal- 
terable Knott  V.  Security  Mut.  Life  Ins. 
Co.,  144  S.  W.  178,  188,  161  Mo.App.  679. 

Where  a  policy  provided  that  the  price 
of  the  insurance  was  calculated  on  the  Amer- 
ican Tables  of  Mortality,  and  that  a  certain 
sum  should  be  laid  aside  from  the  premiums 
for  the  first  two  years  to  make  an  emergen- 
cy fund  required  by  Bev.  St  1809,  §  7906, 
and  that,  if  the  death  rate  should  exceed 
that  estimated  in  the  American  Tables,  an 
assessment  might  be  made  to  meet  the  emer- 
gency, it  was  an  **old  line  life  insurance  poli- 
cy," and  not  an  assessment  policy,  defined  by 
section  7901  as  one  where  the  amount  is  de- 
pendent on  the  collection  of  an  assessment  on 
persons  holding  similar  contracts,  and  hence 
the  policy  in  question  was  within  section 
7890,  declaring  that  no  mlsr^resentation 
should  avoid  a  policy  unless  the  matter  rep- 
resented should  have  actually  contributed 
to  the  contingency  or  event  on  which  the 
policy  was  to  become  payable.  Williams  v. 
St.  Louis  USb  Ins.  Co.,  87  S.  W.  499,  603, 
189  Mo.  70. 

OU)  WATER 

Where  benefits  of  an  Irrigation  system 
were  dassifled  under  two  heads,  one  of  *'old 
water,"  and  the  other  of  "new  water,"  and 
the  term  "old  water"  referred  to  existing 
water  rights  at  the  time  of  the  purchase  of 
the  canal,  and  "new  water"  referred  to  rights 
yet  to  be  acquired  by  the  enlargement  of  the 
canal,  and  no  benefits  under  the  head  of  "old 
water"  were  apportioned  to  plaintiff's  land, 
and  the  canal  had  not  been  enlarged  so  as 
to  acquire  any  '*new  water,"  until  such  en- 
largement occurred,  or  it  was  made  to  ap- 
pear that  the  canal  company  had  sufficient 
water  to  supply  plaintiff's  demand  without 
interfering  with  prior  users,  he  could  not  ac- 
quire a  perpetual  water  right  by  the  tem- 
porary use  of  water  from  the  canal  when  pri- 
or users  were  not  demanding  their  full  rights. 


Gerber  ▼•  Nampa  &  Meridian  Irr.  DIst,  100 
Pac.  80,  84,  16  Idaho,  1. 

OLEOMARGARINE 

Dealer  in  oleomargarine,  see  Dealer. 

"Oleomargarine  is  a  manufactured  prod- 
uct made  of  oleo  oil,  neutral  lard,  milk  and 
cream,  and  pure  butter,  although  pure  batter 
is  not  used  in  all  grades,  and  butter  and  milk 
and  cream  and  other  coloring  matter  Ib  erl- 
dently  used  for  the  purpose  of  giving  it  the 
semblance  of  the  true  dairy  product"  State 
V.  Armour  Packing  Ca,  100  N.  W.  69,  60, 124 
Iowa,  323,  2  Ann.  Cas.  448. 

Agricultural  Law,  Laws  1893,  p.  660,  c 
338,  art  2,  (  20,  defi9e8  oleomargarine  as  any 
article  or  substance  in  the  semblance  of  bat- 
ter not  the  usual  product  of  the  dairy,  aod 
not  made  excluslTely  of  pure  and  unadolter- 
ated  milk  or  cream,  or  (2)  any  article  or  sab- 
stance  into  which  any  oil,  lard,  or  fat  not 
produced  from  milk  or  cream  enters  as  a 
component  part  Section  26  (page  663),  as 
amended  by  Laws  1894,  p.  870,  c.  426^  Laws 
1897,  p.  810,  c.  768,  and  Laws  1902,  p.  986, 
c.  386,  provides  that  any  person  manafa^ 
turing,  selling,  etc.,  any  substance  in  imita- 
tion or  semblance  of  butter,  shall  be  deemed 
guilty  of  a  violation  of  the  agricultural  law, 
whether  he  sells  such  substance  as  butter, 
oleomargarine,  or  under  any  other  name  or 
designation  whatsoever.  Depositions  on 
which  a  warrant  charging  a  violation  of  said 
section  26  was  issued  showed  that  relator 
sold  an  article  called  "Oleomargarine,'*  con- 
sisting of  a  small  bride  of  white  substance 
wrapped  in  paper,  and  labeled  "Oleomar- 
garine." There  was  no  statement  that  the 
article  imitated  or  was  in  semblance  of  nat- 
ural butter.  The  chemist  who  analyzed  the 
substance  deposed  that  it  was  not  natural 
butter,  nor  of  the  color  of  natural  butter 
produced  from  pure  milk  or  cream,  etc.,  bat 
was  what  is  commonly  known  as  oleomar- 
garine. Held,  that  the  depositions  negatived 
the  fact  that  the  substance  was  an  Imitatloii 
or  in  semblance  of  natural  butter,  and  dis- 
proved the  essential  fkcts  necessary  to  con- 
stitute the  crime.  People  ex  rel.  McAoley  v. 
Wahle,  109  N.  T.  Supp.  629,  631«  124  App. 
Div.  762. 

OLIVE  OIL 

OUVE  on.  TN  TINS 

Ck>n8truing  Tariff  Act  July  24, 1897,  c.  11. 
§  1,  Schedule  A,  par.  40,  30  Stat  153,  pro- 
viding (1)  for  olive  oil  'in  botUes,  Jars,  tins, 
or  similar  packages,"  and  (2)  for  "olive  oU, 
not  specially  provided  for,"  held,  that  oil  in 
5-gallon  tins,  in  which  form  it  is  not  sold 
to  the  consumer  but  to  hotels  and  retail 
dealers,  is  not  subject  to  the  first  proriskm, 
but  to  the  latter.  United  Statea  v.  La 
na,  Azema  &  Faman,  154  Fed.  927. 
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OLIVES 

OUVB8  nr  JAB8 

Tariff  Act  July  24,  1807,  c  11,  i  1, 
Ek^ednle  G,  par.  284,  80  Stat  171,  relating  to 
olives  'in  bottles,  jars  or  similar  packages," 
and  'in  casks  or  otherwise  than  in  bottles, 
jars,  or  similar  packages,"  does  not  import 
an  Intention  to  make  a  division  between 
qUtcs  in  retail  packages  and  those  In  whole- 
sale packages,  and  that  "olives  in  jars"  hold- 
InjT  10  gallons  are  therefore  within  the  first 
of  these  proTislons.  United  States  t.  Shlng 
Shun  &  Co.,  173  Fed.  844,  84& 

OIJVES  PREP  ABED 

As  froit,  see  Fruit 

OLOGRAPHIC  WILL 

See  Holographic  WllL 

OMISSION 

See  Willful  Omission. 

"Omission"  denotes  a  negative  and  in- 
action. Handle  v.  Birmingham  Ry.,  Light 
&  Power  Co.,  53  South.  918,  921,  169  Ala.  314. 

"Omission"  Is  a  corr^atlve  of  duty.  New 
York  Cent  &  H.  R.  R.  Co.  v.  United  States, 
166  Fed.  26T,  269,  92  C.  0.  A.  331. 

The  act  of  a  railroad  company  In  closing 
or  obstructing  a  drain  so  as  to  damage  lands 
and  crops  was  an  act  of  "commission"  aud 
not  of  "omission."  Brown  y.  Lioulslana  & 
N.  W.  B.  Co.,  42  South.  656,  118  La.  87. 

Under  St  1894,  c.  389,  requiring  In  case 
oi  omission  to  state  the  place  of  the  Injury, 
the  term  "omission"  means  something  more 
than  a  failure  to  state  the  precise  upot  of 
the  accident  with  sufficient  clearness.  The 
failure  must  be  an  omission  patent  on  the 
face  of  the  document  Hence  a  notice  of  ac- 
cident on  a  highway,  stating  that  It  occurred 
while  drlTing  along  the  F.  road,  leading 
from  W.,  about  three  or  four  miles  from  W., 
at  a  point  thereon  on  the  F.  side  of  the  five 
bridges,  is  not  within  the  statute.  Tobin  v. 
Inhabitants  of  Bilmfleld,  66  N.  E.  28,  182 
Mass.   117. 

The  violation  by  a  corporation  of  the 
dnty  imposed  by  the  Employers'  Liability  Act, 
requiring  all  railroads  to  equip  their  cars 
naed  in  interstate  commerce  with  automatic 
cooplers,  constituted  an  ^'omission,"  within 
tlie  meaning  of  €k>de  1896^  §  27,  giving  a 
rigbt  of  action  to  the  personal  representative 
for  the  wrongful  act,  omission,  or  negligence 
of  any  person  or  corporation  causing  the 
death  of  Intestate.  Mobile,  J.  &  K.  G.  R.  Co. 
T.  Bromb^rg,  37  South.  395,  400,  141  Ala.  258. 

H^^lect  distlngnislied 

Bee  Neglect 


ommmanB,    xeglbots,    ahb    de. 

FAUIiTS 

An  alderman,  clothed  with  original  crim- 
inal Jurisdiction  by  the  town  diarter,  who 
failed  to  charge  a  person  brought  before 
blm  with  any  offense  under  the  charter,  and 
who  tried  him  for  an  offense  not  embraced 
within  the  charter,  and  who  fined  and  im- 
prisoned him  for  an  offense  of  which  he  was 
not  tried  In  an  orderly  manner,  and  to  which 
he  had  not  pleaded  guilty,  and  who  failed  to 
keep  a  record  of  his  Judicial  proceedings 
was  guilty  of  "omissions,  neglects,  and  de- 
faults," within  Rev.  Code  1852,  as  amended 
to  1893,  p.  697,  c.  92,  §  2,  authorizing  the 
Judges  of  the  superior  court  to  punish  the 
contempt,  omissions,  neglects,  and  defaults  of 
enumerated  officers.  In  re  Tull  (Del.)  78  Atl. 
299,  300,  2  Boyce^  126. 

OMIT 

See  Neglect 

Under  Code  Supp.  1907,  I  1385b,  author- 
izing the  auditor  to  correct  errors  in  the  as- 
sessment list,  and  to  assess  for  taxation  any 
omitted  property  on  notifying  the  owner,  etc.^ 
taxable  property  is  omitted  from  the  assess- 
ment roll  where  the  assessor  erroneously  de- 
cides that  property  subject  to  taxation  Is  not 
taxable  and  leaves  It  off  the  roll  on  that  ac- 
count, as  well  as  where  through  oversight  or 
ignorance  of  the  existence  of  the  property  It 
is  omitted;  the  word  "omit"  meaning  to  let 
fall,  to  leave  out,  not  to  Insert  or  name,  ta 
neglect  to  mention  or  to  speak  of,  as  to  "omit" 
an  item  from  a  list,  etc.  Talley  v.  Brown,  12& 
N.  W.  248,  253,  146  Iowa,  360,  140  Am.  St. 
Rep.  282. 

ON— UPON 

See  As  Upon  the  Trial;  In  or  Upon;  In, 
Upon,  or  About;  lived  Upon;  Long 
On;  Squatted  Upon;  Standing  or 
Erected  Upon. 

• 

The  word  "upon"  is  ordinarily  synony- 
mous with  "on'*  in  all  of  its  meanings;  th& 
prefix  "up"  being  almost  eliminated.  State 
ex  rel.  Barrett  v.  Hitchcock,  146  S.  W.  40,  51,. 
241  Mo.  433. 

Where  a  note  is  payable  on  a  fixed  day,, 
and  not  "on  or  about"  a  fixed  date,  and  the 
debtor  makes  paymmit  before  the  maturity  of 
the  note,  he  is  not  entitled,  in  the  absence  of 
an  agreement  to  the  contrary,  to  Interest  on 
the  payments  from  the  time  they  are  made 
to  the  date  on  which  the  note  is  due.  Blade- 
shear  Mfg.  Co.  V.  Stone,  70  S.  B.  29,  30,  8  Ga. 
App.  661. 

While  Jurisdiction  of  the  courts  of  a 
state  extends  only  to  things  "on"  a  river,  and 
not  to  permanent  structures  attached  to  the 
river  bed  within  another  state.  It  Includes  a 
suit  relating  to  fioatlng  structures  used  in 
connection  with  fish  nets  in  the  river,  al- 
though anchored  by  means  of  weighta    CSo- 
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lombla  River  Packers'  Aas'ii  t.  McGdwan;  172 
Fed.  991,  997. 

In  calling  for  the  Ohio  river  as  the  north- 
ern boundary  of  a  magisterial  district  which 
bordered  on  it,  the  designation  of  the  begin- 
ning point  as  ''on  the  Ohio  river"  means  that 
the  district  line  begins  in  the  line  of  the 
county  on  its  northern  shore.  Commonwealth 
V.  Louisville  &  E.  Packet  Co.,  80  S.  W.  164, 
155,  117  Ky.  936. 

In  a  conveyance  the  words  "to,"  "on," 
"by,"  "at,"  "along,"  a  nontidal  stream  pre- 
sumptively carry  title  as  far  into  the  stream 
as  the  grantor  possesses.  Leary  v.  Jersey 
City,  169  Fed.  419,  428. 

A  conveyance  of  land  bounding  "on"  a 
way,  where,  as  a  matter  of  construction,  the 
granted  premises  do  not  stop  at  the  side  line, 
goes  to  the  line  of  the  ownership  of  the 
grantor.  An  owner  laid  out  a  passageway 
along  the  easterly  line  of  his  tract  He  sub- 
sequently conveyed  the  tract  by  mortgage, 
which  described  the  land  as  "on  a"  way  and 
gave  courses  and  distances.  He  subsequently 
conveyed  the  way  to  a  third  person.  Held, 
that  the  mortgages  operated  to  convey  to  the 
center  of  the  way,  with  a  right  of  way  over 
the  other  half,  and  that  the  third  person 
had  a  half  of  the  way,  with  a  corresponding 
right  of  way  over  the  other  half.  Gould  v. 
Wagner,  82  N.  E.  10,  11,  13,  196  Mass.  270. 

In  an  action  against  a  street  railroad 
company  for  personal  injuries,  an  allegation 
in  the  declaration  that  plaintiflC  was  "on" 
one  of  defendant's  cars  renders  the  count  de- 
murrable, as  plaintiff  might  have  been  on  the 
car  as  a  trespasser;  the  action  being  based 
on  his  legal  presence  on  the  car.  Breese  v. 
Trenton  Horse  R.  Co..  19  Atl.  204,  205,  52  N. 
J.  Law,  250. 

"There  is  a  long  line  of  uniform  author- 
ities that  the  words  'on,'  *when,'  *after,*  'from 
and  after,*  and  like  expressions,  used  in  a 
devise  of  a  remainder  following  a  life  estate, 
do  not  aflPord  sufficient  ground  in  themselves 
for  adjudging  that  a  remainder  is  contiiisrent 
and  not  vested,  and  that  such  words,  unless 
their  meaning  is  enlarged  by  the  context, 
are  to  be  construed  as  relating  merely  to  the 
time  of  the  enjoyment  of  the  estate,  and  not 
to  the  time  of  its  vesting  an  interest  Where 
nothing  appears  in  the  context  of  the  will 
which  enlarges  these  words,  they  do  not  of 
themselves  effect  a  postponement  of  the  vest- 
ing of  the  remainder  until  the  death  of  the 
life  tenant"  Davidson  v.  Jones*  98  N.  Y. 
Supp.  265,  266,  112  App.  Div.  254  (citing  Con- 
nelly V.  O'Brien,  60  N.  B.  20,  166  N.  Y.  406; 
Hersee  v.  Simpson,  48  N.  £.  890,  154  N.  Y. 
496;  Nelson  v.  Russell,  31  N.  E.  1008,  135 
N.  Y.  137,  Moore  v.  Lyons  [N.  Y.]  26  Wend. 
119). 

Adverbs  of  time,  such  as  "upon,"  "then," 
"from  and  after,"  etc.,  in  the  devise  or  be- 
quest of  a  remaind«r  limited  upon  life  estate, 


are  constraed  to  relate  merely  to  the  time  of 
enjoyment  of  the  estate,  and  not  to  the  time 
of  its  vesting  in  interest  Staples  ▼.  Mwd, 
137  N.  Y.  Supp.  847,  850,  152  App.  Div.  745. 

The  location  of  a  depot  at  a  point  witbin 
300  feet  of  the  northern  boundary  of  a  town, 
100  feet  of  its  eastern  boundary,  and  1,450 
feet  from  its  southern  boundary  at  the  near- 
est point,  is  not  a  location  "on"  the  southern 
limits  of  the  town  within  the  terms  of  a  deed 
delivered  in  escrow  and  conveying  land  in 
consideration  of  such  location.  Bridgers  r. 
Beaman,  75  S.  E.  798,  799,  159  N.  C  521. 

As  used  in  Code  Civ.  Proc.  {  847,  as  it 
stood  prior  to  1897,  requiring  that  judgment 
be  rendered  upon  the  coming  in  of  the  re- 
port of  sale,  the  word  "upon"  does  not  mean 
"immediately  upon."  Hence  a  defldou? 
judgment  in  a  foreclosure  suit  under  socb 
statute,  was  not  erroneous  because  not  ren- 
dered immediately  upon  the  coming  in  of  the 
report  of  sale,  where  entered  at  the  term  at 
which  confirmation  was  had.  Crary  v.  Buck, 
95  N.  W.  839,  840,  1  Neb.  (Unof.)  586. 

As  after 

As  used  in  a  will  directing  the  payment 
of  certain  indebtednesses  "upon"  the  death 
of  testator's  wife,  the  word  "upon"  meant 
immediately  after.  Brown  v.  Ferren,  58  Atl 
870,  73  N.  H.  6. 

In  section  2330,  Rev.  Codes  1905,  relat- 
ing to  the  division  of  counties,  the  word 
"upon"  means  after,  or  following,  and  the 
section  malces  the  qualifying  of  the  commis^ 
sioners  a  condition  precedent  to  clothing  the 
new  county  with  legal  existence.  The  word 
"formed"  means  and  relates  only  to  the  area 
of  the  county  and  has  no  reference  to  a 
county  equipped  with  means  of  government 
and  therefore  the  voters  are  legal  voters  at 
a  primary  held  before  the  apj[)ointment  ot 
the  commissioners.  Murray  v.  Davis,  128 
N.  W.  305,  306,  21  N.  D.  64. 

As  aad 

Where  a  lease  recited  that  the  lessee  bad 
hired  a  store  in  the  course  of  erection  "on** 
a  lot  described,  it  was  held  that  the  word 
"on"  could  not  be  read  as  "and,"  and  that 
the  building  only  was  demised.  Klie  v.  Von 
Broock,  37  Atl.  469.  472,  56  N.  7.  Bq.  1& 

As  at  tbe  time  of 

A  clause  in  a  will  devising  propetty  to 
testator's  grandchildren  "upon  the  death"  of 
their  mother  does  not  indicate  an  intention 
to  postpone  the  vesting  of  the  remainder  to 
the  date  of  the  mother's  death,  instead  of 
from  the  date  of  testator's  death,  bat  merely 
refers  to  the  time  when  the  remaindermeB 
shall  come  into  the  enjoyment  of  the  esh^te. 
Archer  v.  Jacobs,  101  N.  W.  195,  199,  -25 
Iowa,  467. 

A  remainder  is  not  to  be  considered  con- 
tingent where  it  may  be  vested  consistently 
with  the  Intent  of  testator,  and  the  words 
''after"  and  "upon  the  death  of,"  and  lil^e 
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words,  do  not  make  a  contingency,  but  merely 
Indicate  when  the  remainder  shall  take  effect 
in  possession.  Clark  v.  Peters,  124  N.  Y. 
Supp.  961,  962,  68  Misc.  Bep.  252. 

A  will  gave  part  of  testator's  estate  in 
trast  for  his  brotheri  providing  that  **apon 
bis  death"  the  property  should  be  conveyed 
to  another.  Held,  that  the  use  of  the  word 
*'upon,"  followed  by  directions  to  convey, 
indicates  that,  until  the  contingency  named 
should  happen,  there  was  to  be  no  vesting. 
In  re  Keogh,  95  N.  T.  Supp.  191,  196,  47  Misc. 
Rep.  37. 

The  word  "upon,"  as  used  in  a  bond  in 
which  the  condition  is  that  if  within  one 
year,  apon  request  and  payment  of  a  certain 
sum,  the  obligor  shall  make  and  execute  a 
valid  deed  of  a  piece  of  land,  is  equivalent  in 
meaning  to  the  words  "at  the  time  of,"  and 
requires  the  obligor  to  execute  his  deed  with- 
in a  reasonable  time  after  request  made  and 
money  paid  or  tendered,  if  done,  within  a 
year.     Brown  v.  Clough,  39  Me.  566,  568. 

Conditioa  precedent 

The  words  **on  payment,"  in  a  contract 
of  sale  providing  that,  "on  payment"  of  the ' 
contract  price  and  interest,  the  vendor  would  | 
execute  and  deliver  a  warranty  deed  of  the 
said  premises,  make  the  conditions  of  the 
contract  concurrent  as  to  time  and  dependent, 
so  that  the  payment  of  the  money  is  a 
condition  precedent  to  the  delivery  of  the 
deed  which  is  Intended  by  the  parties  to  take 
place  at  the  same  time.  Hunt  v.  Lake,  97 
N.  Y.  Supp,  298,  299.  48  Misc.  Rep.  570. 

As  oontisnous,  near  to»  or  at 

When  used  as  indicating  relative  situa- 
tion, "on"  means  at,  near,  or  adjacent  to, 
without  implying  contact  or  support.  0*Mara 
V.  Jensma,  121  N.  W.  518,  519,  143  Iowa.  297. 

The  word  "on"  In  Laws  1905,  p.  114, 
making  it  unlawful  for  a  person  to  be  in  an 
intoxicated  condition  on  any  public  street  or 
highway,  is  not  synonymous  with  •*near," 
and  one  could  not  be  convicted  under  the  act 
for  being  Intoxicated  on  a  porch  or  shed  of  a 
store,  within  15  to  30  feet  of  a  public  road. 
Hutchinson  v.  State,  70  S.  E.  68,  65,  8  Ga. 
App.  684. 

Where  a  deed  described  the  land  as  lot 
10,  of  block  V  of  the  Mott  tract,  "the  same 
being  the  lot  on  the  corner  of  First  street  on 
the  east  side  of  F.  street,  being  65  feet  front 
by  165  feet  deep,"  and  a  map  of  the  Mott 
tract  showed  lot  10  of  block  V,,as  a  lot  front- 
ing 60  feet  on  F.  street  with  a  depth  of  165 
feet,  and  as  located  60  feet  from  First  street, 
and  lot  9  of  the  same  dimensions  lying  be- 
tween it  and  First  street,  and  fronting  on 
F.  street,  the  quoted  words  did  not  render 
the  description  uncertain  as  inconsistent  with 
the  other  description,  for  the  word  "on"  in 
the  quoted  description  might  be  construed 
as  equivalent  to  "near  to"  or  "at,"  as  simply 
denoting  proximity.  Hall  v.  Bartlett,  112 
Pac.  176,  178»  158  CaL  638. 


As- In  or  dnrlas 

The  word  "on"  is  often  given  the  mean- 
ing of  "in"  or  "during,"  and  this  meaning  is 
well  recognized  when  used  to  designate  a 
date  or  calendar  division  of  time,  and  is  al- 
ways its  meaning  when  used  with  reference 
to  a  named  day.  Henry  v.  Xioveuberg  (Tex.) 
128  S.  W.  675,  676. 

As  am  surface  of 

Under  Rev.  St  1899,  I  6116,  providing 
that  before  granting  any  franchise  for  con- 
structing and  operating  an  elevated,  under- 
ground, or  other  street  railroad  "on,"  "over," 
or  under  any  street  or  alley,  etc.,  tlie  word 
^over"  means  "over,"  and  can  only  apply 
to  elevated  roads;  and  "under**  means  be- 
neath," and  can  refer  only  to  underground 
roads;  and  "on"  means  "on,"  and  can  only 
refer  to  a  surface  road  on  the  street  Ruck* 
ert  V.  Grand  Ave.  Ry.  Co.,  63  S.  W.  814,  818, 
163  Mo.  260. 

As  oTor 

An  indictment  alleging  that  accused 
practicing  medicine  without  a  license  treat- 
ed a  patient,  and  that  the  treatment  con- 
sisted in  physical  manipulations  with  ac- 
cused's hands  "over"  the  patient,  is  sustained 
by  proof  that  accused  placed  his  hands  "up- 
on" the  patient  and  rubbed  and  manipulated 
his  hands  "upon"  his  body ;  the  words  **up- 
on"  and  "over"  being  synonymous.  Milling 
V.  State  (Tex.)  l.W  S.  W.  434,  436. 

Wliea  sjmoaymoi&s 

The  words  "on  or  upon,"  when  affecting 
the  quality  of  an  estate  in  refer^ice  to  the 
time  of  Its  vesting  or  enjoyment,  are  synony- 
mous with  "when."  In  bequests  of  personal 
property  these  words  usually  import  a  condi- 
tion, and,  unless  explained  or  controlled  by 
some  expressions  or  other  provisions  of  the 
will,  they  are  annexed  as  conditions  prece- 
dent to  the  gift  and  render  the  interest  con- 
tingent While  several  modern  text-wrltera 
and  many  decisions  seem  to  give  these  words 
the  same  significance  in  reference  to  devises 
of  real,  and  bequests  of  personal,  property, 
the  older  authorities  hold  that  in  respect  to 
realty  they  import  usually  a  condition  subse- 
quent determinative  of  the  estate  according 
to  the  terms  of  the  condition,  and  that  in  the 
meantime  the  estate  would  vest.  But  all  of 
the  authorities  are  agreed  that  both  as  to 
real  and  personal  property  they  may  be  so 
explained  and  controlled  by  other  expres.«?lons 
and  provisions  of  the  will  that  they  do  not 
Import  a  condition  at  all,  but  simply  refer 
to  the  time  of  enjoyment,  and  that  the  in- 
terest conferred  will  vest  at  the  testator's 
death  to  be  po.ssessed  and  enjoyed  at  the 
time  Indicated.  Hooker  v.  Bryan,  53  S.  K. 
130,  131,  140  N.  C.  402. 

ON  AND  AFTER 

The  provision  in  section  33,  Tariff  Act 
July  27,  1897,  c.  11,  30  Stat  213,  that  "on 
and  after"  that  date  merchandise  previously 
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inported  sbould  be  subjected  to  the  duties 
imposed  by  said  act,  is  not  limited  to  mer- 
chandise imported  prior  to  that  date,  but  ap- 
plies also  to  that  imported  on  that  day.  John 
B.  Bllison  ft  Sons  y.  United  States,  136  Fed. 
969,  972,  978. 

Where  certain  guaranties  of  payment  ex- 
pressly applied  to  all  goods  sold  on  credit 
**on  and  after"  their  dates  from  time  to  time, 
and  for  any  balance  or  balances  of  account 
of  such  goods,  including  interest  thereon  "af- 
ter  maturity/'  and  which  were  made  to  con- 
tinue until  notice  of  their  discontinuance  of 
farther  liability  thereon,  giyen  by  the  sub- 
scribers in  writing  to  the  seller,  the  guar- 
anties were  continuing,  notwithstanding  the 
amount  of  the  liability  was  limited,  and  were 
applicable  to  all  future  sales  made  prior  to 
notice  of  discontinuance.  Bond  ▼.  John  Y. 
FarweU  CJo.,  172  Fed.  58,  65,  96  a  O.  A.  546. 

ON  OB  ABOUT 

An  admission  that  a  notice  was  served 
"on  or  about"  June  16,  1906,  cannot  be  con- 
strued as  an  admission  that  the  notice  was 
served  June  15th  or  prior  thereto.  Hope  v. 
Scranton  &  Lehigh  Coal  Co.,  105  N.  Y.  Supp. 
872,  378,  120  App.  Dlv.  595. 

A  contract  for  the  sale  of  calendars,  con- 
taining the  name  of  the  buyer  and  matter 
advertising  his  business  as  insurance  agent, 
stipulated  that  the  calendars  should  be  ship- 
ped by  freight  and  delivered  f.  o.  b.  cars  ''on 
or  about'*  November  1st.  On  Deceml>er  8tli, 
following,  the  seller  shipped  the  goods  by 
express,  and  the  buyer  received  them  6  days 
later.  It  would  take  a  package  from  8  to  22 
days  to  be  carried  by  freight  Held,  that 
time  was  of  the  essence,  and  the  seller  failed 
to  deliver  in  time.  Brown  &  Blgelow  v. 
Bard,  118  N.  Y.  Supp.  371,  374,  64  Misc.  Rep. 
249. 

Where  a  note  is  payable  on  a  fixed  day, 
and  not  "on  or  about"  a  fixed  date,  and  the 
debtor  makes  payment  before  the  maturity 
of  the  note,  he  is  not  entitled,  in  the  absence 
of  an  agreement  to  the  contrary,  to  interest 
on  the  payments  from  the  time  they  are 
made  to  the  date  on  which  the  note  Is  due. 
Blackshear  Mfg.  Co.  v.  Stone,  70  S.  B.  29, 
30,  8  Ga.  App.  661. 

"Among  the  meanings  of  the  word 
'about,'  as  given  In  Webster's  Dictionary,  are 
•concerning;'  'with  regard  to;'  'on  account 
of;'  'touching.' "  Acts  1898,  p.  1169,  c.  502, 
subjecting  every  building  to  a  lien  for  the 
payment  of  debts  contracted  for  work  done 
"on  or  about"  the  same,  eliminates  the  right 
of  a  lien  for  materials  furnished  for  a  build- 
ing, and  gives  a  lien  for  labor  only.  A  sub- 
contractor agreed  with  the  principal  contrac- 
tor to  "carve,  furnish  the  models,  and  •  •  • 
erect  in*  place  and  finish  all  the  exterior 
marble  work"  for  a  building.  The  material 
was  taken  to  the  subcontractor's  yard,  where 
stonecutters  put  the  stones  into  proper  shape. 
The  stones  were  then  loaded  on  cars  and 


transported  to  the  side  of  the  building; 
where  they  were  unloaded,  and  then  hoisted 
from  the  sidewalk  and  placed  in  the  boildins, 
in  proper  place.  Held,  that  the  subcontractor 
furnished  work  "on  or  about^'  the  building, 
within  the  act  Bhrans  Marble  Co.  v.  Inter- 
national Trust  Co.,  60  Aa  667,  672»  101  Md. 
210,  109  Am.  St  Rep.  568,  4  Ann.  Cas.  831. 

Comp.  Laws,  (  10,714,  requires  the  filing 
of  a  claim  of  mechanic's  lien  within  60  days 
of  the  time  of  furnishing  the  last  material. 
A  claim  was  filed  on  April  dOth,  stating  that 
the  last  materials  were  furnished  on  or  about 
March  3d.  Held,  that  as  the  phrase  "on  or 
about"  is  a  relative  term,  not  showing  defi- 
nitely when  the  materials  were  furnished, 
and  as  the  claim  showed  on  its  face  that  tbe 
last  materials  were  furnished  at  least  58 
days  before  lien  filed,  it  was  not  a  compli- 
ance with  the  statute.  Godfrey  Lumber  Go. 
V.  Kline,  133  N.  W.  528,  529,  167  Mich  629 
(quoting  6  Words  and  Phrases,  p.  4966). 

In  etvil  pleadings 

There  is  no  fatal  variance  between  an 
allegation  that  a  contract  was  made  "on  or 
about  September,  1905,"  and  proof  that  it 
was  entered  Into  on  October  the  same  year. 
Kerr  v.  Blair,  105  S.  W.  548,  551,  47  Tex. 
Civ.  App.  406. 

There  is  no  variance  between  a  com- 
plaint in  trover  alleging  that  the  conversion 
occurred  on  or  about  Octot)er  18th  and  the 
proof  that  it  occurred  on  October  2l8t  Blair 
V.  Riddle,  57  South.  382,  383,  3  Ala.  App. 
292  (citing  6  Words  and  Phrases,  p.  4906). 


la  indiotments  or  laf  ormatioas 

Charging  that  the  offense  was  committed 
"on  or  about"  a  certain  day  is  indefinite  and 
uncertain,  and  is  fatal  upon  motion  in  ar- 
rest of  Judgment.  Morgan  v.  State,  40  South. 
828,  829,  51  Fla.  76,  7  Ann.  Caa  773. 

The  words  *'on  or  about,"  in  an  Indict- 
ment alleging  that  defendant  "did,  on  or 
about  the  1st  day  of  April,  1901,'*  conunit 
the  offense  charged,  do  not  render  the  month 
and  the  year,  as  well  as  the  day,  uncertain. 
The  meaning  of  the  language  to  the  general 
understanding  is  that  the  time  of  the  crime 
was  near  the  Ist  day  of  April  in  tbe  year 
1901.  There  Is  no  uncertainty  as  to  the 
year.  The  words  "April,  1901,"  mean  April 
in  the  year  1901,  and  no  resource  of  ingenoi' 
ty  can  make  them  mean  anything  else.  Ad 
averment  in  this  language  is  of  a  time  wlthio 
the  year,  and  if  any  day  within  the  year  may 
be  proved  the  allegation  is  sutficient  Ad 
averment  of  time  in  an  indictment  is  a  mat- 
ter of  form,  not  generally  material,  and.  in 
view  of  Rev.  St  i  1025,  which  provides  that 
no  indictment  shall  be  deemed  Insuflldent  bx 
reason  of  any  defect  in  matter  of  form  only, 
as  well  as  under  the  Oregon  statute,  adopted 
by  rule  in  the  federal  courts  in  that  state 
which  provides  that  the  precise  time  need 
not  be  stated,  an  indictm^it  alleging  tbe 
time  of  conunisslon  of  the  offense  as  on  or 
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about  a  day  named  is  aufflcient,  except  in 
cases  where  the  time  is  an  ingredient  of  the 
offense.  United  States  v.  McKinley,  127  Fed. 
les,  171. 

The  common  understanding  of  the  words 
"on  or  about,"  when  used  in  connection  with 
a  definite  point  of  time,  is  that  they  do  not 
pot  the  time  at  large,  but  indicate  that  it  is 
stated  with  approximate  accuracy.  An  indict- 
ment under  Rer.  St.  I  3898,  as  amended  by 
Act  Sept  26,  1888,  c  1089,  §  2,  25  Stat  496, 
for  depositing  an  obscene,  lewd,  and  lascivi- 
ons  letter  in  the  mails,  is  not  bad  because 
it  alleged  that  the  offense  was  committed  "on 
or  about"  a  given  date,  where  it  shows  that 
but  a  short  time  elapsed  between  the  writing 
of  the  letter  and  the  finding  of  the  indicts 
ment ;  the  defect  being  one  of  form  only,  by 
which  the  defendant  was  not  prejudiced,  and 
to  be  disregarded  under  Rev.  St  §  1025. 
Blnker  v.  United  SUtes,  151  Fed.  755,  757,  81 
C  U.  Am  379. 

Oir  OR  ABOUT  T3BE  PREMISES 

The  Alabama  statute  provides  that  it 
shall  be  unlawful  for  any  person  without  a 
license  to  sell  vinous  or  spirituous  liquors 
in  any  quantity,  if  the  same  is  drunk  "on  or 
about  the  premises."  This  statutory  prohi- 
bition embraces  places  over  which  the  seller 
has  no  legal  right  to  exercise  authority  or 
control,  but  which  are  so  near  his  premises, 
and  so  situated  in  relation  thereto,  that  they 
are  within  the  mischief  intended  to  be  reme- 
died ;  but  where  th^  liquor  is  taken  by  the 
purchaser,  in  the  quart  measure  of  the  seller, 
to  a  place  on  the  opposite  side  of  the  street, 
out  of  view  of  the  seller's  house,  about  fifty 
feet  distant  therefrom,  and  in  front  of  an- 
other store,  and  is  there  drunk,  the  court 
cannot  assume,  as  a  legal  conclusion,  that 
such  place  is  within  the  statute.  Basterling 
V.  State,  80  Ala.  46»  48. 

OH  OR  BEFORE 

See,  also,  Before. 

A  written  contract  for  the  exchange  of 
property,  which  provides  that  property  is  to 
be  conveyed  subject  to  an  incumbrance  due 
^'on  or  before"  two  years,  means  that  the  in- 
cumbrance will  mature  in  two  years,  but  may 
be  paid  at  any  time  on  or  before  maturity. 
Sch^ick  V.  Ballon,  97  N.  B.  704,  705,  253  111. 
416,  Ann.  Cas.  1913A,  251  (citing  6  Words 
and  Phrases,  p.  4967). 

In  an  admission  that  a  note  sued  on  was 
indorsed  by  the  several  defendants  "on  or  be- 
fore negotiation,"  the  words  "on  or  before" 
excluded  "after,"  and  the  word  "negotiation" 
signified  delivery,  that  term  being  generally 
descriptive  of  all  those  acts  by  which  a  note 
or  bill  is  put  into  circulation  or  passed  in  Its 
circulation,  including  delivery  in  issue,  trans- 
fer by  delivery,  or  transfer  by  indorsement 
Edward  Knapp  &  Co.  v.  Tidewater  Goal  Co., 
81  AtL  1063, 1066,  85  Couu  147. 


An  indictment  alleging  that  the  theft 
occurred  "on  or  before"  the  21st  day  of  July 
was  not  fatally  defective  because  not  show- 
ing that  the  offense  was  committed  within 
the  period  of  limitation;  the  state  being  i^ 
quired  to  prove  that  the  offense  was  commit- 
ted within  the  period  of  the  limitation  count- 
ing from  the  time  the  indictment  was  re- 
turned by  the  grand  jury.  Prealey  v.  State, 
181  8.  W.  332,  333,  60  Tex.  Cr.  B.  102. 

A  negotiable  note  on  which  the  maker  in- 
dorsed after  it  was  barred  by  limitations  "on 
or  before  the  year  1904  I  promise  to  pay 
within  note**  became  due  and  payable  not 
later  than  January  1, 1904;  the  words  "on  or 
before"  as  used  in  notes  meaning  immediate- 
ly at  or  any  time  in  advance  of  the  date 
named.  Lovenberg  v.  Henry,  140  S.  W.  1079, 
1080,  104  Tex.  550;  Henry  v.  Lovenberg. 
(Tex.)  128  B.  W.  675. 

Under  a  contract  to  sell  potatoes  to  be 
delivered  on  or  before  November  1st  under 
which  the  buyer  was  to  furnish  cars  and  was 
entitled  to  determine  when  the  potatoes 
should  be  delivered,  giving  the  natural  and 
ordinary  interpretation  to  the  phrase  "on  or 
before,"  the  seller  was  entitled  to  such  sea- 
sonable notice  of  the  arrival  of  the  cars  as 
would  enable  him,  by  the  use  of  reasonable 
diligence,  to  complete  the  transportation  and 
delivery  on  November  1st,  and  was  not  re- 
quired, when  notified  on  November  1st  that 
the  cars"  were  ready  to  commence  hauling 
and  continue  hauling  and  loading  on  that 
and  succeeding  days,  where  it  would  have 
been  impossible  for  him  to  complete  the  de- 
livery on  November  1st.  Plnkham  v.  Haynes, 
68  Atl.  642,  644,  103  Me.  112  (Trader  v. 
Plante,  50  Atl.  54,  95  Me.  341,  85  Am.  St.  Rep. 
415;  In  re  Public  Road  in  Middlesex  and 
Monmouth  Counties,  4  N.  J.  Law,  290). 

As  venderinc  liote  aonnesotialile 

A  note  payable  "on  or  before"  a  certain 
date  is  valid  as  a  negotiable  instrument. 
Lovenberg  v.  Henry,  140  S.  W.  1079,  1081, 
104  Tex.  550;  Cunningham  v.  McDonald,  83 
S.  W.  372,  374,  98  Tex.  316. 

A  note  payable  "on  or  before"  a  certain 
date  is  negotiable.  The  maker  of  such  note 
has  the  right  to  pay  before  the  date  named, 
but  the  holder  cannot  demand  payment  be- 
fore that  day.  National  Bank  of  Commerce 
V.  Kenney,  83  S.  W.  368,  371,  98  Tex.  293. 

As  glTins  optiom  as  to  payment  of  note 
or  otker  obligation 

The  words  "on  or  before,"  In  an  instru- 
ment payable  on  or  before  a  certain  date, 
gives  the  obligor  the  right  to  pay  at  his  op- 
tion any  time  before  the  date.  Henry  v. 
Lane,  128  Fed.  243,  252,  62  C.  C.  A  625  (cit- 
ing Kiklndal  v.  Mitchell,  14  Fed.  Cas.  468,  2 
McLean,  402). 

Where  the  owner  of  lots  wrote  real  es- 
tate agents  that  he  would  sell  the  lots  for 
a  given  price,  so  much  cash  and  the  balance 
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on  long  time,  the  agents  were  not  authorized 
to  sell  on  terms  whereby  notes  running  from 
one  to  five  years,  given  by  the  purchaser  for 
the  balance,  were  payable  "on  or  before"  cer- 
tain dates.  The  quoted  words  placed  in  each 
of  the  notes  gave  the  maker  the  privilege  of 
paying  them  at  any  time  he  might  choose, 
and  they  did  not  comply  with  the  terms  of 
the  authority,  because  they  were  not  long- 
time notes.  Colvln  v.  Blanchard,  106  8.  W. 
323,  325,  101  Tex.  231. 

ON  OB  NEAR 

See  Property  On  or  Near  Premisea 

ON  ACCEPTING  THIS  OPTION 

The  first  clause  of  an  option  contract  for 
the  sale  of  bonds  provided  that,  in  case  "this 
option  is  accepted"  by  defendant,  plaintiff 
would  endeavor  to  procure  the  sale  and  de> 
livery  of  $50,000  more  of  the  same  kind  of 
bonds  or  such  part  thereof  as  he  could  obtain 
control  of  at  the  same  price.  The  second 
clause  declared,  'In  case  this  option  is  taken 
up  as  hereinafter  provided,"  plaintiff  agreed 
to  sell  at  a  certain  price  stock  of  the  com- 
pany that  issued  the  bonds.  The  third  clause 
contained  an  agreement  of  plaintiff  to  sell 
certain  other  bonds  of  the  same  kind  at  the 
same  price  "in  case  this  option  is  accepted" 
by  defendant;  and  the  seventh  clause  de- 
clared that  it  was  expressly  understood  that 
defendant  was  to  purchase,  "on  accepting 
this  option,"  $20,000  of  said  bonds,  the  pro- 
ceeds to  be  applied  to  a  particular  purpose. 
Held,  that  the  words  "on  accepting  this  op- 
tion," in  the  seventh  clause,  did  not  mean 
that  defendant  was  bound  to  purchase  such 
bonds  on  the  delivery  and  acceptance  of  the 
paper  containing  the  option,  but  only  on  his 
election  to  purchase  the  bonds  specified  in 
the  first  clause.  Martyn  v.  Hitchiugs,  78  N. 
E.  380,  381,  192  Mass.  71. 

ON  ACCOUNT  OF 

"A  'payment  on  account  of  the  accident' 
means  a  payment  because  of  accident,  and 
may  be  either  on  account  or  in  full  settle- 
ment." Wallner  v.  Chicago  Consol.  Traction 
Co.,  91  N.  E.  1053,  1055,  245  III.  148. 

In  an  assignment  of  all  claims  or  causes 
of  action  for  or  "on  account  of,"  in  trespass 
upon  certain  real  estate,  the  words  "on  ac- 
count or*  doubtless  mean  by  reason  of.  A 
cause  of  action  In  trover  for  the  conversion 
of  logs  previously  cut  by  a  trespasser  certain- 
ly seems  to  be  a  cause  of  action  resulting  "by 
reason  or*  the  initial  trespass.  The  conver- 
sion is  a  natural  and  legitimate  result  of  the 
trespass.  Dunbar  v.  Montreal  River  Lumber 
Co.,  106  N.  W.  389,  390,  127  Wis.  130. 

Plaintiff  having  sued  two  corporations 
Jointly  for  injuries  alleged  to  have  occurred 
in  a  collision  between  a  street  car  of  defend- 
ant traction  company  and  a  train  belonging 
to  defendant  railroad  company,  received  from 


the  railroad  company,  $1,000  "on  aceoont  or 
his  injury,  and  dismissed  the  suit  as  to  it, 
testifying  that  he  had  no  farther  claims 
against  the  railroad  company.  Held,  that  the 
words  "on  account  or'  should  be  construed 
to  mean  "because  of  the  accident,"  and  did 
not  indicate  a  partial  payment  rather  than  a 
full  settlement,  and  that  the  proof,  therefore, 
showed  a  full  payment  and  release  of  one  of 
two  Joint  tort-feasors.  Wallner  v.  Chica^ 
ConsoL  Traction  Oo^  91  N.  E.  1063,  1055^ 
245  IlL  148. 

ON  AND  HUNO 

Provision  in  a  building  contract  that  the 
third  payment  thereon  should  be  made  '*wheD 
trim  is  on  and  doors  hung'*  in  practice  refer 
to  a  stage  of  the  work  and  are  given^a  liber 
al  construction.  It  is  not  necessary  for  com- 
pliance therewith  that  all  the  trim  be  on  and 
doors  hung,  because  in  practice  some  of  the 
doors  are  left  unhung,  although  prepared  to 
be  hung  for  convenience  in  the  work.  Veitch 
V.  Clark,  57  Ati.  272,  273,  67  N.  J.  Bq.  57. 

ON  ANT  CONSIDERATION 

Under  Rev.  Pen.  Code,  §  618,  making  it 
an  offense  to  buy  or  receive  in  any  manner, 
"upon  any  consideration,"  property,  knowiujj 
that  it  has  been  stolen,  the  gist  of  the  offeiuse 
is  the  buying  or  receiving  with  such  knowl- 
edge, and  an  information  is  not  bad  for  omit- 
ting to  allege  that  the  property  was  bougbt 
or  received  "upon  any  consideration":  that 
phrase  being  synonymous  with  "any  motive" 
or  "for  any  cause."  State  v.  Pirkey,  118  N. 
W.  1042,  1044,  22  S.  D.  550,  18  Ann.  Cas.  191 

ON  ANT  miXSITE,  ETC. 

B.  ft  0.  Comp.  §  5668,  as  amended  hr 
Laws  1907,  p.  294,  provides  that,  when  two  or 
more  mines  are  claimed  by  the  same  penun 
or  persons  and  worked  through  a  comiD<»D 
shaft  or  tunnel  or  at  one  mill,  or  other  redac- 
tion works,  then  all  the  mines,  and  aU  roads, 
tramways,  traUs,  flumes,  ditches^  or  pipe 
lines,  buildings,  structures,  or  soperstm<^ 
tures  used  or  owned  in  connection  therewith, 
shall  be  deemed  one  mine.  Held,  that  the 
words  "roads,  tramways,  trails,  flumes,  ditch- 
es or  pipe  lines,"  include  such  appurtenamt** 
when  not  situated  upon  the  mine,  and  that  the 
term  "upon  any  millsite  or  mill  used,  owned, 
or  operated  in  connection  with  such  mine," 
in  such  section,  prior  to  its  amendment  had 
reference  to  the  millsite  or  miU  not  situated 
on  the  mine;  the  section  as  amended  nece^ 
sarily  including  the  millsite  or  mills  connect- 
ed with  the  mine,  without  being  specifically 
mentioned,  so  that  a  miner's  lien  notice  nets) 
not  state  nor  the  proofs  show  that  the  labor 
for  which  the  lien  is  claimed  has  been  d<»De 
on  the  mill  or  building  on  the  mine  to  sub- 
ject them  to  the  lien.  Washburn  v.  Inter- 
Mountain  Mining  Co.,  109  Pac.  382,  SbS,  ^ 
Or.  578,  Ann.  C^  19120,  357. 
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OK   ANT   UVDER8TAVDXNO.OR 
AOREEMEHT 

Under  Pen.  Code,  |  118  (Penal  Law,  f 
2440;  ConsoL  Laws,  c.  40),  making  it  a  felony 
to  give  or  offer  to  a  witness,  or  one  about  to 
be  called  as  a  witness,  any  bribe  upon  any 
understanding  or  agreement  that  his  testi- 
mony shall  be  thereby  influenced,  or  to  at- 
tempt by  any  other  means  fraudulently  to  In- 
duce any  witness  to  give  false  testimony,  the 
essence  of  the  crime  is  the  understanding  un- 
der which  the  money  was  given  to  a  pros];>ec- 
tive  witness  and  not  the  giving  of  the  money; 
the  words  *'upon  any  understanding  or  agree- 
ment," and  ''attempts  fraudulentlcF  to  in- 
duce/' being  equivalent  to  *'with  the  intent." 
People  V.  Kathan,  120  N.  Y.  Supp.  1006,  1099, 
136  App.  Dlv.  303. 


OK  APPROVAI. 

In  a  receipt  given  by  a  dealer  in  dia- 
monds to  S.  &  Co.  for  a  pair  of  diamond  ear 
kDobs,  "on  approval  to  show  to  my  cus- 
tomers, said  knobs  to  be  returned  to  said  S. 
k  Co.  on  demand,"  the  expression  "on  ap- 
proval," as  ordinarily  Interpreted,  was  not 
inconsistent  with  a  mere  authority  **to  show** 
nor  with  an  obligation  "to  return  on  de- 
maud/*  and  parol  evidence  was  admissible  to 
8how  that,  in  the  diamond  trade,  such  words 
took  a  recognized  meaning  and  were  under- 
stood, not  to  confer  a  power  to  sell,  but  au- 
thority merely  to  show  diamonds  to  a  cus- 
tomer and  report  to  the  owner.  Smith  v. 
Clews,  21  N.  E.  160,  162,  114  N.  Y.  190,  4  L. 
R.  A.  392,  11  Am.  St.  Rep.  627. 

ON  ARBIVAI. 

Under  the  federal  pure  food  act  of  1906 
(Act  June  30,  1906,  c.  3915,  34  Stat  768),  for- 
bidding the  Introduction  of  misbranded  or 
adulterated  liquors  into  one  state  from  anoth- 
er, such  liquors  are  removed  from  the  opera- 
tion of  the  commerce  clause  of  the  federal 
Constitution,  and  become  subject  to  the  laws 
of  the  state  upon  arrival  within  its  territory 
and  before  delivery  to  the  consignee.  State 
V.  Intoxicating  Liquors,  76  AtL.  268,  269,  106 
Me.  135. 

The  expression  "upon  arrival  in  such 
state,"  as  used  in  Act  Cong.  Aug.  8,  1890,  c. 
728,  26  Stat.  313,  providing  that  liquors 
transported  into  any  state  shall,  ''upon  ar- 
rival in  such  state,'*  be  subject  to  the  opera- 
tion of  the  laws  of  such  state  to  the  same 
extent  as  though  they  had  been  produced  in 
such  state,  means  neither  on  entrance  within 
the  state  borders,  nor  on  delivery  to  the  con- 
fiignee  but  on  reaching  its  destination.  Hud- 
son- v.  State,  101  Pac.  275,  279,  2  Okl.  Cr.  176. 

Laws  1900,  c.  20,  K  4,  8,  as  amended  by 
Laws  1906,  c.  478,  and  Laws  1907,  c.  666,  pro- 
hibit the  possession  of  deer  between  certain 
dates,  etc.,  and  provide  that  such  possession 
by  a  common  carrier  unaccomimnied  by  the 
owner  shall  constitute  violation  of  the  law. 


Section  141,  added  by  Laws  1902,  c.  194,  pro- 
vides that,  whenever  In  this  act  the  posses- 
sion of  game  Is  prohibited,  reference  is  had 
equally  to  such  game  coming  from  without 
the  state  as  to  that  taken  within  the  state. 
Lacey  Act  May  25,  1901,  c.  6S3,  §  5,  31  Stat 
188,  provides  that  game  transported  Into  any 
state  shall,  upon  arrival  therein,  be  subject 
to  the  laws  of  such  state,  to  the  same  extent 
as  though  it  had  been  there  produced.  Held 
that,  in  view  of  the  latter  statute,  the  provi- 
sions of  the  state  statute  do  not  attach  to  a 
shipment  of  foreign  game  while  in  transit, 
in  possession  of  a  common  carrier,  and  until 
its  arrival  at  the  point  of  destination  and  de- 
livery there  to  the  consignee.  People  v. 
Fargo,  122"  N.  Y.  Supp.  553,  656,  137  App. 
Div.  727. 

ON  BOARD 

A  marine  policy,  insuring  "freight  on 
board,  or  not  on  board,"  valued  at  £2,062,  or 
actual  freight,  if  more,  "full  interest  admit- 
ted, the  policy  being  deemed  sufficient  proof 
of  interest,**  should  be  construed  to  cover 
the  freight  at  risk  at  the  valuation  specified, 
though  the  freight  actually  at  risk  was  much 
less  in  value.  Where  a  marine  policy  in- 
sured "freight  on  board,  or  not  on  board,** 
valued  at  a  specified  sum,  or  actual  freight, 
if  more,  full  interest  admitted,  and  of  the  ac- 
tual freight  insured  lost  the  whole,  except  a 
small  salvage,  there  having  been  no  abandon- 
ment, the  percentage  of  actual  freight  lost 
should  have  been  applied  to  the  value  in  the 
policy.  New  Tork  A  Cuba  Mail  S.  S.  Co.  v. 
Royal  Exch.  Assur.,  164  Fed.  315,  318,  83  C. 
C.  A.  235  (citing  Am.  In&  (  339;  Adams  v. 
Pennsylvania  Ins.  Co.  [Pa.]  1  Rawle,  97;  De 
Longuemere  v.  Phoenix  Ins.  Co.  (N.  T.]  10 
Johns,  127;  Same  v.  New  York  Fire  Ins. 
Co.  [N.  Y.]  10  Johna  201;  Mintum  v.  War- 
ren Ins.  Co.,  2  Allen  [84  Mass.]  86). 

ON  CASH  SALE 

See  Cash  Sale. 

ON  A  CONTINGinrOT 

See  Contingency. 

ON  CONVICTION 

The  words  "upon  conviction,**  in  P.  L. 
1906,  p.  199,  providing  that,  where  the  holder 
of  a  liquor  license  shall  sell  liquor  contrary 
to  the  act,  his  license  shall  thereby  "upon  con- 
viction", become  forfeited  and  void,  refer 
to  the  forfeiture,  and  it  Is  not  necessary  that 
a  petition  for  the  revocation  of  a  license 
should  state  that  the  person  complained  of 
had  been  convicted  of  the  offenses  charged. 
Davis  V.  Repp,  75  Atl.  169,  170,  79  N.  J.  Law, 
394. 

ON  THE  CURB 

A  sale  of  stock  "on  the  curb"  is  a  sale 
in  the  roadway  near  the  sidewalk  in  Broad 
street  in  the  city  of  New  York,  where  brokers 
gathtf  and  deal  in  securities  which  are  not 
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listed  at  the  New  York  Stock  Exchange. 
Content  t.  Banner,  76  N.  Bw  918,  184  N.  Y. 
121,  6  Ann.  Ca&  10& 

ON  DEMAHD 
In  Mils,  notes,  or  bonds 

In  a  note  payable  "on  demand,*'  the  word 
"demand**  is  not  a  part  of  the  contract,  but 
is  used  to  show  that  the  debt  Is  due.  Van 
VUet  V.  Kanter,  119  N.  Y.  Supp.  187,  188, 
65  Misc.  Rep.  48. 

The  term  "payable  on  demand"  In  a  bill 
imports  that  the  debt  is  already  due,  so  that 
limitation  begins  to  run  from  the  date. 
CJook  V.  Carpenter,  61  AtL  799,  803,  212  Pa. 
165,  1  L.  R.  A.  (N.  S.)  900,  108  Am.  St  Rep. 
854,  4  Ann.  Cas.  723. 

An  instrument  which  acknowledges  an 
indebtedness  from  the  maker  to  a  person 
named  and  which  promises  to  pay  a  specified 
sum  to  such  person,  "and  in  the  event  of  my 
(maker's)  death,  I  hereby  authorize  and  di- 
rect the  payment  of  the  same  out  of  the  funds 
of  my  estate,"  is  a  promissory  note  payable 
on  demand,  within  Negotiable  Instruments 
Law  (Consol.  Laws  1909,  c.  38)  §S  26,  29,  de- 
claring that  an  instrument  is  payable  on 
demand  when  no  time  for  payment  is  ex- 
pressed, etc.;  the  quoted  clause  being  sur- 
plusage. Gilbert  y.  Adams,  131  N.  Y.  Supp. 
787,  788,  146  App.  Div.  864. 

ON  DEMAND  AFTER  DATE 

A  note  payable  to  the  order  of  the  maker 
"on  demand  after  date"  at  a  bank  designated 
is  a  note  payable  on  demand,  within  Nego- 
tiable Instrument  Law  (Laws  1897,  p.  723,  c 
612,  §  26),  declaring  that  a  note  is  payable 
on  demand  where  it  is  expressed  to  be  pay- 
able on  demand,  or  In  which  no  time  for  pay- 
ment is  expressed,  and  is  not  a  note  payable 
at  a  determinable  future  time,  within  sec- 
tion 23  (page  722),  providing  that  a  note  is 
payable  at  a  determinable  future  time  which 
is  expressed  to  be  payable  at  a  fixed  period 
after  date,  etc.,  and  it  must  be  presented  for 
payment  within  a  reasonable  time  after  its 
issue,  as  expressly  required  by  section  131 
(page  736).  Schlesinger  v.  Schultz,  96  N.  Y. 
Supp.  383,  386, 110  App.  Div.  856. 

ON  DEPOSIT 

The  words  "on  deposit,"  in  the  writing 
as  follows:  "Received  of  L.  $1,600  on  de- 
posit in  national  currency" — ^have  .a  well- 
known  meaning  and  imply  a  promise  to  pay 
upon  presentation,  where  no  other  date  of 
payment  is  fixed.  Lewis  v.  Norris,  108  Pac. 
134,  135,  80  Kan.  620  (quoting  Long  v.  Straus, 
6  N.  E.  123,  7  N.  E.  763,  107  Ind.  94,  57  Am. 
Rep.  87. 

ON  DUTY 

An  employe  Is  "on  duty"  within  the 
statute  making  it  unlawful  for  any  inter- 
state carrier  to  require  or  permit  any  em- 
ploy6  to  be  or  remain  on  duty  for  a  longer 


time  than  16  consecutive  hours,  where  he  is 
at  his  post  in  obedience  to  rules  or  require- 
ments of  his  superior  and  ready  and  wilUng 
to  work,  whether  actually  at  work  or  awilt- 
ing  orders,  or  the  removal  of  hindrances  from 
any  cause,  and  the  limitation  of  time  of  con- 
tinuous service  when  applied  to  trainmes 
includes  the  time  of  duty  preceding  and 
subsequent  to  the  time  of  service  in  actual 
operation  of  trains,  as  required  by  the  roles 
of  the  employment  United  States  v.  CHil- 
cago,  M.  &  P.  S.  R.  Ga,  195  Fed.  783,  785. 

The  expression  "on  duty,*'  as  used  In 
the  Hours  of  Service  Law,  otherwise  koown 
as  the  Sixteen-Hour  Law,  of  March  4,  1907 
(chapter  2939,  34  Stat  1415,  1416),  means  *to 
be  actually  engaged  in  work  or  to  be  diall- 
ed with  present  responsibility  for  such  should 
the  occasion  for  it  arise."  United  States 
V.  Denver  &  R.  G.  R.  Co.,  197  Fed.  «29,  631. 

Act  March  4,  1907,  c.  2939,  §  2,  34  StaL 
1415,  provides  that  it  shall  be  unlawful  for 
any  common  carrier  subject  to  the  act  to  re- 
quire or  permit  any  employ^  subject  thereto 
to  be  or  remain  on  duty  for  a  longer  period 
than  16  consecutive  hours,  and  wheoever 
such  employ^  has  been  continually  on  doty 
for  16  hours  he  shall  be  relieved,  and  not  re- 
quired or  permitted  again  to  go  on  duty  until 
he  has  had  at  least  10  consecutive  hours  off 
duty;  and  no  such  employ^  who  has  been  on 
duty  16  hours  in  the  aggregate  in  any  24-hour 
period  shall  be  required  or  permitted  to  con- 
tinue or  again  go  on  duty  without  harln; 
had  at  least  8  consecutive  hours  off  duty. 
The  act  further  provides  in  section  1  that 
the  term  "employ^**  as  used  in  the  act, 
shall  be  held  to  mean  persons  actually  en- 
gaged in  or  connected  with  the  movement 
of  any  train.  Held,  that  where  an  interstate 
carrier  had  a  rule  requiring  engineers  to  re- 
port 30  minutes  before  leaving  time,  during 
which  they  were  required  to  overlook  their 
engines  in  preparation  for  the  trip,  to  see 
that  they  were  properly  oiled  and  the  brakes 
O.  K.,  and  to  connect  the  enginees  with  their 
trains,  the  time  so  occupied  oonstltntes  a 
part  of  their  time  of  duty;  and  this  though 
it  was  the  custom  of  the  carrier  not  to  strict- 
ly enforce  the  rule.  United  States  v.  Iliinols 
Gent  R.  Co.,  180  Fed.  630,  63L 


Oir  EITHER  BIDE 

See  Run  Upon  Either  Side. 

Oir  THE  EXPRESS  AOREEMEIIT 

Where  a  deed  provided  that  it  was  "upon 
the  express  agreement"  of  the  grantee  to 
build  or  cause  to  be  built  on  the  premises, 
within  six  months,  a  dwelling  house  to  ct«st 
not  less  than  $1,500,  which  agreement  ^^ 
considered  as  a  part  of  the  couslderatioQ 
for  the  conveyance,  sudi  provision  o(Hi8tltnc* 
ed  a  mere  personal  covenant  on  the  part  of 
the  grantee,  and  was  not  a  condition  subse- 
quent, authorizing  a  forfeiture  for  nonper- 
formance.   Hawley  v.  Kafits,  83  Pac  248^ 
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249,  148  Cal.  898,  8  I«.  &  A.  (N.  S.)  741, 118 
Am.  St.  Rep.  282. 

OX  THE  TABM 

Where  the  lodgment  debtor  and  his 
ftimily  lived  on  land  belonging  to  hia  wife 
and  her  cohelra  In  IndlTlslon,  and  hia  sons 
cultivated  the  land  under  an  agreement  by 
which  they  received  the  gnrplns  of  the  cotton 
after  the  supplies  were  paid  for,  and  plain- 
tiff received  the  other  products  for  the  sup- 
port of  the  family,  corn,  hay,  and  cane  raised 
on  the  land  belonged  to  the  debtor  and  were 
"on  the  farm"  within  the  law,  so  at  to  ex- 
empt from  seizure  upon  execution;  the  law 
not  requiring  that  the  farm  belong  to  the 
person  claiming  the  exemption.  Hinton  v. 
Roane,  50  South.  798,  799,  124  La.  927,  134 
Am.  St  Rep.  626^ 

OiriTLE 

The  withdrawal  of  the  deposition  of  a 
party  from  the  files  of  the  state  circuit 
court  where  the  action  was  begun  for  use  on 
the  trial  of  the  action  in  the  federal  court 
after  removal  to  the  federaf  court  does  not 
prevent  the  use  of  the  deposition  on  a  subse- 
quent trial  within  Burns*  Ann.  St.  1908,  §  456, 
permitting  the  use  of  depositions  provided 
they  renoain  "on  file"  from  the  time  the  for- 
mer action  was  dismissed  until  the  time  at 
which  it  was  proposed  to  use  them  in  a  sub- 
sequent action.  Lake  Erie  &  W.  R.  CJo.  v. 
Huffman,  97  N.  E.  434,  437,  177  Ind.  126. 

OH  FINAI.  BISTBIBimOir 

Testator  bequeathed  to  a  daughter  a  cer- 
tain sum  "to  be  paid  out  of  my  residuary  es- 
tate ui)on  final  distribution."  In  a  subse- 
quent section  of  the  will  he  left  the  residue 
of  his  estate  in  trust,  and  provided  that  the 
income  should  be  paid  to  his  wife  during  her 
natural  life  or  whUe  she  remained  unmarried 
for  her  maintenance  and  the  education  and 
maintenance  of  two  daughters,  and  that 
when  said  daughters  arrived  at  lawful  age, 
Che  tmatees  were  requested  to  convey  to  each 
of  them  a  moiety  of  the  property  in  their 
hands.  Held,  that  the  phrase,  "upon  final 
distribution,"  did  not  mean  upon  final  dis- 
tribution of  the  personal  estate  made  pur- 
suant to  order  of  the  probate  court,  but 
referred  to  the  final  distribution  on  the  com- 
ing of  age  of  the  two  daughters  who  were 
to  take  the  property  left  In  trust.  McDevitt 
V.  Hibben,  128  lU.  App.  438,  441;  Id.,  77  N. 
E.  586,  221  lU.  284. 

ON  FIBE 

A  marine  policy  contained  a  clause, 
** Warranted  free  from  particular  average, 
unless  the  vessel  or  craft  or  the  interest 
insured  be  stranded,  sunk,  or  on  fire."  The 
libel  alleged  that  on  November  18th,  while 
the  ship  was  lying  in  port  and  before  dis- 
charge, a  fire  broke  out  In  the  after  *tween- 
decks  of  the  ship  and  burned  the  bulkhead 
forward  of  the  lazarette,  the  door  thereof, 


and  a  considerable  portion  of  dunnage,  and 
other  parts  of  the  ship.  An  exhibit,  quoting 
from  the  ship's  protest,  recited  that  the  mas- 
ter, on  the  alarm  being  given,  went  below 
through  the  lazarette  and  saw  the  reflection 
of  the  fire  over  the  top  of  the  bulkhead  be- 
tween the  after  'tween-decka  and  the  laza-> 
rette,  which  were  then  full  of  cargo,  and 
that  after  considerable  trouble  the  fire  was 
extinguished  with  considerable  damage.  It 
was  held  that  the  words  "on  fire,"  as  used  in 
the  particular  average  clause,  were  not 
synonymous  with  the  word  "burnt,"  contain- 
ed in  former  policies,  but  were  indicative 
of  a  happening  whereby  the  ship  was  en- 
dangered by  actual  fire  burning  some  part 
of  it,  necessitating  extraordinary  efforts  to 
prevent  serious  damage,  and  that,  under  such 
definition,  the  libel  was  not  subject  to  ex- 
ception as  stating  a  loss  from  which  the  in- 
surer was  exempted  by  the  particular  aver- 
age clause  as  matter  of  law.  Pacific  Creosot- 
ing  Co.  V.  Thames  &  Mersey  Marine  Ins. 
Co.,  184  Fed.  947,  949. 

ON  THE  OBOUND 

Under  a  contract  to  conduct  a  circua 
for  four  days,  entitling  the  amusement  com- 
pany to  draw  on  funds  derived  from  advance 
sales  of  tickets  when  the  show  was  "on  the 
ground,"  the  show  was  "on  the  ground"  when 
the  paraphernalia  arrived  at  the  show 
grounds  and  the  actors  at  their  lodgings,  and 
the  equitable  title  to  part  of  funds  then  vest- 
ed in  the  company's  assignee,  so  as  to  pre- 
clude the  other  party,  who  had  knowledge 
of  the  assignment,  from  defeating  the  as- 
signee's rights  by  paying,  with  the  company's 
consent,  money  due  the  actors,  who  refused 
to  perform  unless  paid  in  advance.  Brindze 
V.  Atlantic  City  Policemen's  Beneficial  Ass'n, 
72  Atl.  435,  437,  76  N.  J.  Bq.  405. 

ON  HAND 

See  Cash  On  Hand;    Stock  on  Hand; 
Then  on  Hand. 

A  bequest  by  a  manufacturer  of  a  prod- 
uct "on  hand"  Includes  that  in  the  hands  of 
a  selling  agent  in  another  city,  as  well  as 
that  at  the  factory.  Brown  v.  Clothey,  79 
N.  B.  269,  270,  193  Mass.  271. 

Where  a  shipper,  demanding  stock  cars, 
has  his  stock  within  five  miles  of  the  station 
ready  to  be  loaded  within  a  few  hours  after 
receiving  notice  of  the  arrival  of  the  cars, 
he  has  his  stock  "on  hand,"  within  Rev. 
St.  1895,  art.  4502,  relating  to  furnishing 
shippers  with  cars  on  demand,  and  providing 
that  it  shall  be  necessary  for  the  party  bring- 
ing suit  against  any  railroad  company  under 
the  provisions  of  this  law,  to  show  by  evi- 
dence that  he  had  "on  hand,"  at  the  time 
demand  was  made,  the  freight  necessary  to 
load  the  cars.  Texas  &  P.  Ry.  Co.  v.  Taylor, 
126  S.  W.  1117,  1119,  103  Tex.  367  (citing 
Crouch  V.  Parker,  56  N.  Y.  597). 

The  phrase  "on  hand,"  as  used  in  Rev. 
St  1895,  art  4502,  does  not  require  that  the 
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shipper  shall  have  the  property  at  the  Immedi- 
ate point  of  shipment  at  the  time  of  demand, 
but,  as  the  statute  gives  the  railroad  com* 
pany  six  days  from  demand  within  which  to 
furnish  cars,  and  the  shipper  48  hours  there* 
after  to  loqd,  the  words  mean  that  he  has 
or  owns  the  property  so  circumstanced  as 
may  be  shipped  within  the  time  named.  Tex- 
as &  P.  Ry.  Oo.  y.  Taylor,  118  S.  W.  1097, 
1100,  54  Tex.  Civ.  App.  419. 

The  requirement  of  Rev.  St.  1895,  art. 
4502,  that  the  shipper  prove  that  he  had  on 
hand,  at  the  time  of  the  order,  the  neces- 
sary freight  for  loading  the  cars  forbade  any 
character  of  speculation  and  precluded  re- 
covery by  a  shipper,  where  such  freight  in 
form  and  condition  to  be  shipped  is  not  there 
on  hand,  though  he  is  able  to  show  that  he 
could  have  had  it  ready  if  the  cars  had  been 
furnished,  and  a  shipper  of  crushed  stone, 
who  intended  to  load  from  the  crusher  and 
save  expense  in  handling  the  crushed  prod- 
uct, did  not  have  such  freight  "on  hand," 
and  he  was  not  entitled  to  a  penalty  for 
failure  to  furnish  the  cars  demanded.  Chi- 
cago, R.  I.  &  G.  Ry.  Co.  V.  Risley  Bros.  & 
Co.,  119  S.  W.  897.  898.  55  Tex.,  Civ.  App.  66. 

ON  HEARUfO  nr  EQUTTT 

An  order  of  a  Circuit  Court  granting  a 
preliminary  injunction  made  after  the  filing 
of  a  bill  and  on  notice  to  the  defendants,  pur- 
suant to  which  their  counsel  appeared  spe- 
cially to  object  to  the  jurisdiction,  but  were 
heard  upon  the  merits  as  amici  curiae,  was 
made  "upon  a  hearing  in  equity"  within  the 
meaning  of  section  7  of  the  act  (Act  March 
3.  ISOl.  c.  517,  26  Stat.  828),  creating  the  Cir- 
cuit Courts  of  Appeals,  as  amended  by  Act 
April  14,  1906,  c.  1627,  34  Stat.  116,  and  is 
appealable  thereunder.  Northern  Pac.  B.  Co. 
V.  Pacific  Coast  Lumber  Mfrs.*  Ass*n,  165 
Fed.  1,  5,  91  C.  O.  A.  39;  Union  Pac.  R. 
Co.  ▼.  Oregon  &  Washington  Lumber  Mfrs.' 
Ass'n,  165  Fed.  13,  91  C.  C.  A.  51. 

Oir  ITS  LIITE 

Where  a  railroad  company  operates  its 
trains  engaged  in  Interstate  commerce  with 
its  own  engines  and  crews  over  the  tracks 
of  another  company,  under  a  contract  be- 
tween them,  such  tracks  are  a  part  of  its 
line,  within  the  meaning  of  Safety  Appliance 
Ac^.  March  2,  1893,  c.  196.  §  6,  27  Stat.  532, 
as  amended  by  Act  April  1,  1896,  c.  87,  29 
Stat.  5?5,  imposing  a  penalty  on  any  rail- 
road company  hauling  or  using  "on  its  line" 
any  car  in  violation  of  its  provisions,  and  it 
is  immaterial  that  its  trains,  while  on  such 
tracks,  are  run  subject  to  rules  and  regula- 
tions proscribed  by  the  owner  of  the  tracks; 
nor  is  it  any  defense  to  an  action  to  recover 
the  penalty  for  hauling  a  car  not  equipped 
as  required  by  the  act  In  one  of  its  inter- 
state trains  on  such  tracks  that  the  inspec- 
tion of  such  cars  is  made  by  a  servant  of 
the  company  owning  the  tracks,  who,  in  per- 
forming Bach  duty,  acta  as  its  own  inspec- 


tor.    Phlladelphili  ft  R.   R.   Co.   t.   United 
States,  191  Fed.  1,  2,  111  C.  C.  A.  66L 

ON  THB  JOB 

When  plaintiff  contracted  with  defend- 
ant city  to  repair  a  bridge^  the  contract  pro- 
viding that  plaintiff's  compensation  should 
be  a  certain  sum  per  thousand  feet  for  tbe 
lumber  used,  and  that  no  work  should  be  be- 
gun until  material  for  at  least  one-half  of 
the  repairs  should  be  *'on  the  Job,"  and  in 
compliance  with  this  requirement  plaintiff 
distributed  lumber  along  the  bridge,  and  hud 
used  a  part  of  it  in  making  repairs,  when  tbe 
bridge  and  all  the  lumber  was  destro}  ed  by 
fire,  he  was  entitled  to  recover  for  the  Inro* 
her  which  had  been  used,  but  not  for  that 
which  had  not  Young  v.  City  of  Cbicopee. 
72  N.  E.  63,  186  Mass.  518. 

ON  A  JOURNEY 

See  Journey. 

ON  THE  LIKE  PROOF 

"Upon  the  like  proof,"  as  used  in  Ber. 
St  1898.  §  2891t  authorizing  the  entry  of  de- 
fault  judgments  on  the  applicant  fillni^  a 
proof  of  default  with  the  clerk  before  ap- 
plying for  a  Judgment,  and  authorizing  plain- 
tiff to  apply  to  the  court  for  Judgment  when 
the  defendant  has  made  default  "upon  tbe 
like  proof,"  means*  proof  of  default  made  to 
the  court;  and  hence,  where  the  applicatitin 
is  made  to  the  court,  it  is  not  necessary  that 
proof  of  service  should  be  filed  before  the 
rendition  of  judgment.  Schmidt  v.  Hoff- 
mann, 105  N.  W.  44,  46,  126  Wis,  55. 

ON  THE  MERITS 

See  Merits. 

ON  THE  OPINION  BEIiOll^ 

Where  a  Circuit  Court  of  Appeals  afOrms 
a  decision  **on  the  opinion  below,"  it  ap- 
proves the  reasoning,  adopts  tbe  findinirs, 
and  concurs  In  the  conclusions  of  the  coort 
below;  but  where  the  decision  below  is  tnerp- 
ly  "affirmed,"  such  approval  and  concurrence 
are  not  to  be  inferred,  but,  on  tbe  contrarr. 
it  is  to  be  understood  that  for  some  reason 
the  appellate  court  prefers  not  to  adopt  the 
opinion  below.  Victor  Talking  Mach.  Ca  <•. 
Hoschke,  188  Fed.  S26,  828,  110  C.  0.  A. 
304. 

ON  THE  PART  OF 

The  words  "on  the  part  of  the  motter.** 
as  used  in  Tex.  Rev.  St  18d5,  art  ITti^. 
making  bastards  capable  of  inheriting  "from 
and  through"  their  mother  and  of 'transmit- 
ting estates,"  and  giving  them  tbe  right  to 
distributive  shares  of  the  personal  estates 
of  any  of  their  kindred  "on  the  part  of  their 
mother,"  mean  of  the  mother's  side  of  tbe 
genealogical  tree,  and  the  article  gives  tbe 
bastard  kinship  in  law  on  the  mothefi 
side,  but  does  not  change  his  atatos  as  to  tbe 
father.  Berry  v.  Powell,  106  &  W.  845,  347« 
47  Tex.  OiT.  App.  009. 
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ON  THE  PKEMISES 

A  brewery  company  owned  lots  3  to  10, 
Inclusive;  the  brewery  proper  covering  lots 
5  to  10.  The  second  story  ot  the  building 
on  lots  3  and  4  was  occupied  by  the  presi- 
dent of  the  brewery  as  a  residence,  that  part 
of  tlie  first  story  on  lot  4  was  used  as  his 
office,  and  that  part  on  lot  3  was  occupied  as 
a  saloon.  There  were  partitions  between  the 
saloon  and  office  and  the  office  and  brewery 
proper,  with  entrances  through  them,  and 
the  public  entrance  to  the  saloon  was  on  the 
comer  of  lot  3,  through  which  brewery  em- 
ployes, who  were  given  free  beer,  entered. 
Held,  that  the  brewery  was  selling  beer  "up- 
on the  premises"  within  Code,  )  2460,  pro- 
viding that  one  operating  any  brewery  per- 
mitting any  drinking,  or  sale  at  retail,  of 
Its  product  upon  the  premises,  shall  forfeit 
the  exemption  thereby  granted,  so  that  It 
was  not  exempted  under  section  2456,  ex- 
empting manufacturers  of  liquor  from  the 
penalties  provided  by  law  for  manufacturing 
Uquors.  Orke  v.  McManus,  121  N.  W.  177, 
178,  142  Iowa,  654  (citing  6  Words  and 
Fhrases,  p.  5512). 

OK  PROPER  CAUSE  SHOWN 

Corporation  Act  (P.  L.  1896,  p.  292)  |  44, 
provides  that  the  books  of  a  corporation,  ex- 
cept the  stock  and  transfer  books,  may  be 
kept  outside  of  the  state  if  the  by-laws  or 
certificate  of  incorporation  so  provides,  and 
that  the  Court  of  Chancery  or  the  Supreme 
Court  or  any  justice  thereof,  may,  upon  prop- 
er cause  shown,  summarily  order  any  or  all 
of  the  books  of  the  corporation  to  be  forth- 
with broo^t  within  the  state  and  kept  there- 
in at  such  place  and  for  such  time  as  may  be 
designated  in  sudi  order.  Held,  that  the 
phrase  *^pon  proper  cause  shown*'  means  a 
cause,  the  propriety  of  which  is  made  to  ap- 
pear to  the  Judicial  officer  nominated  in  the 
section,  and  the  propriety  of  the  "cause 
shown"  must  be  submitted  to  the  determina- 
tion of  such  officer,  and  for  such  determina- 
tion the  conclusion  reached  by  applicant  for 
the  order  from  undisclosed  facts  is  not  a  val- 
id substitute,  and  a  petition  for  such  order 
not  setting  forth  facts  from  which  the  offi- 
cer can  make  such  determination  Is  insuffi- 
cient. National  Packing  Co.  v.  Garven,  78 
Atl.  703,  706,  79  N.  J.  Law,  266. 

Olf  REASONABLE  TERMS 

The  phrase  "on  reasonable  terms^  in 
common  parlance  means  the  charges  for  serv- 
ices rendered  or  the  price  of  goods  sold  and 
delivered.  State  v.  Central  Vermont  Ry.  Co., 
71  Atl.  194,  196,  81  Vt.  463,  130  Am.  St  Rep. 
1065. 

OH  SALE  (In  Patent  I<aw) 

See,  also.  Public  Use  (In  Patent  Law). 

Proof  of  a  mere  contract  to  construct 
fronci  plans,  and  to  deliver  in  the  future,  a 
maclilne  or  manufacture  not  shown  to  have 


been  previously  built,  la  insufficient  to  estab- 
lish that  the  machine  or  manufacture  was 
''on  sale*'  within  the  meaning  of  Rev.  St.  S 
4886,  so  as  to  defeat  a  patent  therefor  not 
applied  for  until  more  than  two  years  after 
such  contract  was  made,  in  the  absence  of 
any  evidence  that  the  invention  had  been 
reduced  to  practice  at  the  time  the  executory 
contract  was  made.  McCreery  Engineering 
Co.  V.  Mas.sachusetts  Fan  Co.,  195  Fed.  498, 
601,  115  C.  C.  A.  408. 

A  single  unrestricted  sale  by  the  inventor 
of  his  invention  is  a  public  sale,  or  puts  it 
"on  sale,"  within  the  meaning  and  Intent  of 
Rev.  St  U.  S.  I  4886,  but  a  single  sale  of  an 
invention  by  the  inventor  for  experimental 
purposes,  where  he  is  unable  otherwise  to 
make  proper  tests,  does  not  put  the  invention 
''on  sale.''  In  re  Mills,  25  App.  D.  C.  877, 
883. 

A  machine  put  out  for  trial,  under  a  "sale 
or  return"  contract,  does  not  constitute  a  be- 
ing on  sale  two  years  before  the  patent  ap- 
plication, unless  the  trial  period  expired,  or 
unless  there  was  actual  acceptance  more  than 
two  years  before  the  application.  William 
B.  Mershon  &  Co.  v.  Bay  City  Box  &  Lumber 
Co.,  189  Fed.  741,  748. 

Where  the  inventor  of  a  cigar  pocket  for 
more  than  two  years  before  applying  for  a 
patent  therefor  made  and  sold  such  pockets 
in  the  regular  course  of  his  business,  such 
articles  were  In  "public  use"  and  "on  sale," 
and  defeated  his  right  to  a  patent  under  Rev. 
St.  I  4886.  although  they  were  not  kept  by 
him  in  stock,  but  were  made  up  only  on  or- 
ders received;  it  being  the  custom  of  the 
trade  to  take  such  orders  by  sample.  A  de- 
vice will  be  "on  sale"  and  in  "public  use**  if 
it  is  offered  for  sale,  whether  any  specimen 
of  it  is  actually  sold  or  not.  Dittgen  v.  Ra- 
cine Paper  Goods  Co.,  181  Fed.  394,  398  (cit- 
ing Walk.  Pat  [11th  Ed.]  p.  96). 

ON  STOCK 

No  obligation  to  honor  any  draft  except 
one  for  the  price  of  stock  shipped  to  the 
drawee  Is  assumed  by  a  live  stock  commis- 
sion firm  in  writing  to  a  bank,  "We  will  hon- 
or P.*s  draft  for  one  thousand  dollars  on 
hogs  or  cattle."  There  is  a  manifest  differ- 
ence between  the  expressions  "for  stock"  and 
"on  stock."  The  one  merely  relates  to  the 
use  the  drawer  is  to  make  of  the  money  he 
obtains  for  the  draft,  and  the  other  is  equiv- 
alent to  "against  stock,"  and  clearly  implies 
that  the  draft  is  to  be  drawn  on  the  strength 
of  the  stock;  that  the  stock  is  to  be  made 
in  a  way  security  for  the  draft  Stough  v. 
E.  J.  Healy,  89  Fac.  898,  899,  75  Kan.  526, 
10  L.  R.  A.  (N.  S.)  918. 

ON  SUSPICION 

Where  the  consignee  refused  to  accept 
certain  cigars,  and  the  consignor  directed 
them  to  be  delivered  to  a  third  person,  such 
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conduct  Indicates  that  the  cigars  were  sent 
out  "on  suspicion"  (that  is,  In  expectation 
that  they  would  be  accepted),  and  not  that 
they  had  been  bought  or  ordered  by  the 
consignee  or  by  such  third  person.  New 
York  ft  N.  J.  Steamboat  Go.  y.  New  Jersey 
Produce  Co.,  68  AtL  209,  210,  75  N.  J.  Law, 
296. 

ON  THE  TABLE 

See  Continued  on  the  Table. 

ONCE 

See  At  Once. 


ONCE  A 

Proof  that  a  summons  was  published  for 
"six  successiye  weeks"  in  a  weekly  newspa- 
per sufficiently  shows  a  publication  **once  a 
week"  for  six  successive  weeks.  McHenry  y. 
Bracken,  101  N.  W.  960,  961,  963,  93  Minn. 
510  (citing  Iowa  State  Sav.  Bank  y.  Jacob- 
son,  66  N.  W.  453,  8  S.  D.  292). 

Const.  1901,  §  106,  provides  that  no  local 
law  shall  be  passed,  unless  notice  of  the  in- 
tention to  apply  therefor  shall  have  been  pub- 
lished at  least  once  a  week  for  four  consecutive 
weeks  in  some  newspaper  published  in  such 
county  or  counties,  or,  if  there  is  no  newspa- 
per so  published,  then  by  posting  a  notice 
for  four  consecutive  weeks  at  five  different 
places  in  the  county  or  counties,  prior  to  the 
introduction  of  the  bill.  Held,  that  the  post- 
ing clause  requires  that  the  notice  must  be 
posted  during  a  period  of  4  weeks,  or  28 
days,  before  the  introduction  of  the  bill,  but 
that  the  word  "a"  in  the  clause  "once  a  week 
for  four  consecutive  weeks,"  in  the  publica- 
tion clause,  was  used  in  the  sense  of  '*in 
each,"  so  that,  where  the  notice  was  publish- 
ed In  a  newspaper  once  a  week  In  each  of  four 
consecutive  weeks  prior  to  the  introduction 
of  the  bill,  the  constitutional  requirement 
was  complied  with,  though  28  days  did  not 
intervene  between  the  first  publication  and 
the  introduction  of  the  bilL  Lower  v.  State 
(Ala.)  59  South.  611,  612« 

As  requiiinc  full  nmnber  of  weeks 

A  tax  sale  notice  published  once  in  each 
week  for  four  consecutive  weeks  prior  to  the 
day  of  sale  complies  with  the  requirements 
of  section  7639,  Gen.  St  1901,  providing  that 
notice  shall  be  published  **once  in  each  week 
fOr  four  consecutive  weeks  prior  to  the  day 
of  sale,"  though  the  first  publication  was 
made  25  days  only  before  the  sale.  Tidd  v. 
Grimes,  71  Pac.  844,  845,  66  Kan.  401. 


ONCE  A 

Where  a  policy  of  fire  insurance  provides 
that  "the  insured  shall  take  an  Inventory' 
of  the  stock  hereby  covered,  at  least  'once  a 
year,'  during  the  life  of  this  policy."  the  as- 
sured has  a  year  from  the  date  of  the  policy 
in  which  to  make  an  inventory,  although  the 
policy  runs  for  one  year  only.    Tucker  y. 


Colonial  Fire  Ins.  Co.,  51  &  E.  86,  88^  8B 
W.  Va.  30. 

ONE 

See  Some  One^   . 

ONE  BVIIiDIirQ 

Under  Liquor  Tax  Law,  Laws  1897,  p. 
220,  c  312, 1 17,  subd.  8,  requiring  the  consent 
of  the  owners  of  two-thirds  of  the  number 
of  buildings  used  exclusively  as  dwellings 
and  situate  within  200  feet  of  premises  to  be 
used  for  the  liquor  traffic  to  the  carrying  on 
of  such  trafllc,  an  ordinary  frame  building, 
in  a  country  village,  intended  and  used  for 
two  families,  is  one  building.  In  re  Clement, 
103  N,  Y.  Supp.  157.  158.  118  App.  Div.  575. 

OKE  BWELUHO  HOUSE 

The  words  "one  dwelling  house,**  as  used 
in  a  conveyance  of  land  declaring  that  the 
grantee  shall  not  occupy  the  premises,  ex- 
cept for  one  dwelling  house  to  each  lot,  are 
used  in  the  sense  in  which  the  words  are 
ordinarily  used.  A  building  planned  and  de- 
signed for  two  or  more  dwellings  cannot 
properly  be  described  as  one  dwelling  honae. 
A  building  designed  and  planned  for  two 
families,  one  to  occupy  the  ground  floor  and 
one  the  second  floor,  each  to  have  a  separate 
entrance,  violates  the  restriction  in  the  con- 
veyance. Harris  v.  Roraback,  100  N.  W. 
391,  392, 137  Mich.  292,  109  Am.  St  Rep.  6SL 

A  double  two-story  building,  compriaing 
four  flats  under  a  single  roof,  with  a  divi- 
sion  wall  running  through  it  on  the  center 
line  of  the  lot  from  front  to  rear  and  from 
cellar  to  roof,  on  either  side  of  ni^ch  was 
a  bay  front,  intended  for  the  occupation  of 
several  families,  was  not  '*one  dwdlingi'' 
witliin  a  restrictive  building  covenant  pn>- 
viding  that  not  more  than  "one  dwelling'' 
should  be  erected  on  each  lot  Sanders  t. 
Dixon,  89  S.  W.  577,  582,  585»  U4  Mo.  App^ 
229. 

ONE-HALF 

See  Eastern  One-Half. 

OKE-HALF  OALLOir 

Gen.  Laws  1909,  c.  123.  |  52,  imposbg  s 
penalty  for  the  sale  or  keeping  for  sale  by  re- 
tail druggists,  without  first  obtaining  a  li- 
cense, of  enumerated  liquors,  and  declaring 
that  the  finding  of  any  liquors  enumerated 
on  the  premises  of  any  retail  druggist  In 
quantities  exceeding  one-half  gallon  shall  be 
considered  evidence  that  the  same  is  kept  for 
sale,  when  construed  in  the  light  of  chapter 
32,  i  3,  providing  that  every  word  importing 
the  singular  number  only  may  be  construed 
to  include  the  plural,  and  every  word  import- 
ing the  plural  number  only  may  be  construed 
to  embrace  the  singular,  prohibits  the  keep- 
ing of  intoxicating  liquor  in  quantitiea  ex- 
ceeding one-half  gallon,  whether  it  consists 
of  one  kind  only,  or  is  the  aggregate  of  sev- 
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eral  klnd&    State  t,  Almy,  79  AtL  062,  968, 
32  R.  I.  415. 

ONE  HOUSE 

The  erection  of  a  house  or  flat  two  sto- 
ries high  under  a  single  roof,  planned  for 
Beparate  occupancy  by  two  families,  one  on 
each  floor,  with  separate  entranoeB,  did  not 
constitute  a  breach  of  a  building  restriction 
in  a  deed  providing  that  not  more  than  '*one 
house"  should  be  erected  on  each  40-foot 
frontage.  Panic  y.  Eaton,  89  S.  W.  686,  587, 
115  Mo.  App.  171. 

OHBLOT 

The  words  ''one  town  or  dty  lot,"  in  Act 
Dec.  8, 1862,  limiting  the  extent  of  the  home- 
stead, mean  the  lot  or  idece  of  ground  on 
which  the  head  of  a  family  has  a  house,  with 
the  appurtenances  which  he  uses  as  a  home, 
though  it  contains  more  than  one  lot,  accord- 
ing to  the  plat  and  surrey  of  the  town  or 
dty.  Owens  y.  Jabine^  116  S.  W.  883,  384, 
88  Ark.  468. 

CHE  PLACE 

On  atrial  for  keeping  a  liquor  nuisance, 
the  proof  showed  that  defendant  conducted 
a  hotel  and  in  the  rear  of  it  about  three  feet 
therefrom  is  a  small  building,  and  that,  to 
gain  entrance  to  it,  it  is  necessary  to  pass 
through  the  hotel.  The  evidence  showed 
that  defendant  sold  liquor  in  the  basement 
of  the  hotel  and  in  this  building.  Held  that, 
within  Rey.  Codes  1905,  f  9373,  the  building 
constituted  '*one  place"  for  the  maintenance 
of  a  liquor  nuisance,  and  it  was  not  error  to 
deny  defendant's  motion  to  require  the  prose- 
cution to  elect  which  place  they  would  rely 
on  as  the  place  of  sale.  State  ▼•  Ildyedsen, 
126  N.  W,  489,  490, 20  N.  D.  62. 

ONE  RAHAOAD 

Circular  No.  325  of  the  railroad  commis- 
sion, declaring  that  continuous  mileage  rates 
shall  apply  to  the  Central  Ballroad  and  tiie 
Wadley  Southern  Bailway  Company  for 
transportation  of  passengers  and  freight 
passing  between  those  railroads  or  over  any 
portion  of  either,  such  rates  to  be  governed 
by  the  freight  and  passenger  tariffs  prescrib- 
ed by  the  Georgia  railroad  commission  for 
the  Central  of  Georgia  Railway  Company,  is 
a  clear  and  complete  flzing  of  a  continuous 
mileage  rate  between  the  two  roads,  without 
necessl^  of  resorting,  to  ascertain  its  mean- 
ing, to  rule  No.  1  of  the  commission,  declar- 
ing that,  when  two  or  more  connecting  lines 
of  railroad  are  operated  by  one  management, 
or  where  the  majority  of  the  stock  of  each 
is  controlled  by  one  of  such  companies,  the 
lines  of  railroads  of  all  shall  be  considered  as 
constitutliig  but  one  railroad,  and  the  rates 
Shan  be  computed  on  a  continuous  mileage 
basia.  HiU  v.  Wadley  Southern  Ry.  Co.,  67 
&  B.  796«  800, 128  Oa.  70&  i 


OMB  STATB  TO  AHOTHEB 

Engaged  in  transportation  from  one  state 
to  another,  see  Engaged. 

OHB  SUBJSOT 

See  Subject  (Of  Statute). 

ONEROUS 

"Onerous^  means  burdensome  or  oppres- 
sive. Meador  y.  Adams,  76  &  W.  238,  239, 
33  Tex.  Civ.  App.  167. 

OlTEROirS  BOITATION 

An  "onerous  donation"  is  a  gift  burdened 
with  charges  imposed  by  the  donor.  A  man- 
ual gift  may  be  free^  onerous,  or  remunera- 
tive, and  when  the  donor  maizes  such  a  gift, 
omnium  bonorum,  on  condition  that  the  do- 
nee shall  maintain  him  for  the  rest  of  his 
life,  it  will  be  dealt  with  aa  an  onerous  dona- 
tion, and  not  as  a  commutative  contract 
Ackerman  y.  lAmer,  40  South.  681,  687,  116 
La.  101. 

ONLY 

See  Fit  Only. 

The  word  *'only,"  in  Pol.  Code  Mont  | 
4860,  providing  that  the  county  treasurei 
must  disburse  the  county  moneys  only  on 
county  warrants  issued  by  the  county  derlE, 
based  on  orders  of  the  board  of  county  com- 
missioners, or  as  otherwise  provided  by  law, 
limits  the  power  of  the  treasurer  to  pay  out 
the  money  of  the  county,  both  as  to  the 
amount  and  the  precedent  conditions  of  pay- 
ment Ex  parte  Farrell,  92  Pac.  785,  786,  36 
Mont  254. 

Seattle  City  Charter,  art  16,  i  12,  de- 
clares that  every  employ^  in  the  classified 
civil  service  shall  hold  office  until  removed 
or  retired;  that  any  employ 6  may  be  re- 
moved by  the  appointing  power  **only"  on  the 
filing  Witt  the  Civil  Service  Commission  of 
a  statement  of  the  reasons  therefor;  that 
an  employ^  removed  may  demand  an  investi- 
gation, which  the  Commission  shall  make, 
and  certit^  Its  decision  to  the  appointing 
oflicer,  and  if  the  removal  Is  not  sustained 
the  employ^  shall  be  reinstated.  The  Com- 
mission is  given  power  to  require  the  at- 
tendance of  witnesses.  Section  4  provides 
that  the  Commission  "shall  make  rules  for 
examinations,  appointments,  and  removals." 
Article  24,  {  8,  provides  that  every  officer, 
board,  or  department  authorized  to  appoint 
any  employ^  shall  have  the  right  to  remove 
the  person  so  appointed.  Article  16,  §  20, 
provides  that  any  officer  who  has  been  con- 
victed after  trial  before  the  Commission  shall 
be  dismissed  from  the  service.  Held,  that 
the  Commission  has  no  power  to  dismiss  a 
clerk  in  the  police  department  who  has  been 
appointed  by  the  chief  of  police;  such  pow- 
er of  removal  being  in  the  chief  of  police 
"only,"  and  the  action  of  the  Commission  au- 
thorized by  the  charter  being  a  mere  basis 
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for  action  by  the  removing  powter.  EassoB  ▼. 
City  of  Seattle,  73  Pac.  496,  498,  32  Wash. 
405. 

In  a  written  warranty  that  "it  is  under- 
stood that  the  goods  are  warranted  only 
against  breakage  cansed  by  manifest  defects 
In  material,"  the  word  "oniy"  necessarily  ex- 
cludes all  other  warranties.  Giving  the 
word  its  ordinary  meaning,  and  applying  it 
In  its  restrictive  sense,  as  qualifying  the 
word  to  which  it  naturally  belongs,  the  con- 
clusion cannot  be  escaped  that  it  restricts 
the  meaning  to  be  given  to  the  verb  warrant- 
ed. Dowaglac  Mfg.  Co.  v.  Mahon,  101  N.  W. 
903,  13  N.  D.  516. 

la  Unitation  in  deed  or  le«fle 

A  conveyance,  "for  railroad  purposes 
only"  entitles  the  company  to  the  use  and 
possession  of  the  entire  strip  so  long  as  any 
part  of  it  is  used  for  such  purposes.  Bitter 
V.  Thompson,  144  S.  W.  910»  911,  102  Ark. 
442. 

Where  grantors  of  a  shore  front  at  a 
summer  resort  reserved  the  right  to  build  a 
pier,  covenanting  not  to  permit  the  sale  of 
commodities  thereon,  and  to  charge  "only  an 
entrance  fee,"  their  covenant  is  not  broken 
by  charging  for  the  use  of  roller  skates  at 
a  rink  on  the  pier,  where  all  who  pay  the 
entrance  fee  may  go  to  every  part  of  the  pier, 
including  the  rink.  Atlantic  City  v.  Asso- 
ciated Realties  Corp.,  67  Atl.  937,  938,  72 
N.  J.  Bq.  684. 

In  limitation  of  Jurisdiotion 

Using  Webster's  definition  of  "only"  as 
"utterly,  entirely,  whoUy"  (Webst  Diet  p. 
913),  Jurisdiction  cannot  be  founded  only  on 
one  ground,  when  another  and  equally  im- 
portant constitutional  ground  is  presented  in 
the  same  suit  Cound  v.  Atchison,  T.  ft  S. 
F.  R.  Co.,  173  Fed.  527,  533. 

The  word  "only"  in  the  judiciary  act 
(Act  March  3,  1887,  c.  373,  §  1,  24  Stat.  552, 
as  amended  by  Act  Aug.  13,  1888,  c.  866,  §  1, 
25  Stat.  433),  providing  that,  where  jurisdic- 
tion  is  founded  "only"  on  the  fact  of  diver- 
sity of  citizenship,  suit  may  be  brought  in 
the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant  is  equivalent  to 
"solely" ;  and  a  suit  within  the  general  juris- 
diction of  the  federal  courts,  both  on  the 
ground  of  diversity  of  citizenship  and  be- 
cause founded  upon  a  law  of  the  United 
States,  can  be  brought  only  in  the  district 
where  defendant  resides.  Whittaker  v.  Illi- 
nois Cent.  R.  Co.,  176  Fed.  130,  131  (citing 
Cound  V.  Atchison,  T.  &  S.  F.  R.  Co.,  173  Fed. 
527;  McConnick  Harvesting  Mach.  Co.  v. 
Walthers,  10  Sup.  Ct  485,  134  U.  S.  41,  33 
U  Ed.  833). 

ONLY  ADVISORY 

The  phrase  "only  advisory,"  within  the 
rule  holding  that  a  master's  findings  are  only 
advisory  to  the  court  simply  mean  that  such 
findings  are  not  conclusiye  upon  the  court,' 


but,  on  the  contrary,  his  conclusions  both  of 
law  and  fact  may  be  reviewed  by  the  chan- 
cellor. In  other  words,  the  master's  condo- 
sions  do  not  bind  the  court  on  any  quesdoos 
of  law  or  fact  Guarantee  Gold  Bond,  Loan 
ft  Savings  Co,  v.  Edwards,  104  S.  W.  624^ 
633,  7  Ind.  T.  297. 

ONI^T  OHIX.BBEN 

A  complaint  on  a  note,  which  averred 
that  the  payee  died  intestate  leaving  do 
widow  and  that  he  left  plaintiffs  as  his  chil- 
dren and  only  children  and  "only  heirs  at 
law,"  that  all  claims  against  him  and  his  es- 
tate had  been  paid,  and  that  no  letters  of  ad- 
ministration had  been  granted  on  the  estate, 
was  sufficient  to  show  the  plaintiffs'  right 
to  sue  as  owners  of  the  note,  though  the 
quoted  words  be  taken  to  state  a  mere  con- 
clusion, the  words  "only  children,"  standing 
unqualified,  including  deceased  as  well  u 
living  children.  Barrett  y.  Sipp,  08  N.  EL 
310,  311,  50  Ind.  App.  804. 

ONYX 

So-called  Mexican  onyx  is  dutiable  ai 
"onyx"  rather  than  as  "marble,"  uoder 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
B,  par.  114,  30  Stat  158.  Blochman  Bank- 
ing Co.  T.  Blake^  168  Fed.  572. 

OONTZ 

It  was  held  in  Commonwealth  t.  Kam- 
merer  (Ky.)  13  S.  W.  108,  under  a  statute  pro- 
viding that  "Whoever  •  •  •  shall  set 
up,  carry  on  or  conduct  •  •  •  a  keno 
bank,  faro  bank,  or  other  machine  or  con- 
trivance used  in  betting,"  etc.,  "shall  be  fin- 
ed," etc.,  that  "oontz,"  which  is  played  with 
dice  on  a  table  or  other  surface  was  not 
within  the  meaning  of  "other  machine  or 
contrivance."  White  v.  State,  76  N.  ES.  55i 
555,  37  Ind.  App.  95. 

OPAL 

As  precious  stone,  see  Predoiis  Stones. 

OPAQUE 

The  term  "opaque,**  as  employed  In  de- 
scribing a  patent  for  a  current  controlllos 
device  for  telephone  circuits,  and  in  definiof 
a  circuit  in  its  relation  to  the  energizing  car- 
rent  is  a  circuit  containing  a  condenser  or 
equivalent  device  which  prevents  the  pars- 
ing through  the  circuit  of  an  appreciable  or 
substantial  amount  of  current — that  is,  a 
sufficient  amount  to  affect  the  operation  of 
the  system  to  an  objectionable  degree--aud 
by  the  term  "opaque,"  when  referring  to  tbe 
talking  current,  is  contemplated  that  cbar- 
acteristic  of  the  circuit  which  will  prevent 
the  passage  of  the  talking  currents  there- 
through in  sufficient  amount  to  materially 
affect  the  transmission  of  the  talking  cur- 
rents through  the  path  oontainlsg  the  tele- 


OPEN 


737 


OPEN 


phone  receiver.  Kellogg  Switchboard  &  Sup- 
lily  Co.  V.  Dean  Electric  CJo.,  168  Fed.  540, 
$51  (adopting  definition  given  In  description 
of  patents  in  Congress). 

OPEN 

See  Holding    Open;     Unopened;     Way 
Opened  and  Dedicated  to  Public  Use. 
Keep  open,  see  Keep. 

Defendant  owned  a  tract  lying  between 
plaintiff*s  land  and  a  certain  creek,  and  the 
parties  made  a  contract  by  which  plaintiff 
agreed  to  furnish  labor  "to  clean  off  right  of 
way  and  dig  ditch  through  0.  pond  and  to 
clean  out  and  open  the  old  ditch"  on  defend- 
anrs  land;  plaintiff  agreeing  "to  dig  this 
ditch  not  less  than  six  or  eight  feet  wide  and 
the  proper  depth  necessary  and  not  to  ex- 
ceed three  feet  In  the  new  ditch."  The  con- 
tract further  provided  that  defendant  should 
allow  plaintiff's  water  right  of  way  through 
the  ditch,  through  the  pond  to  the  creek,  for 
the  purpose  of  keeping  the  ditch  clean  and 
open.  The  new  ditch  referred  to  was  to  con- 
nect with  the  old  ditch,  which  was  to  furnish 
the  outlet  to  the  creek ;  the  purpose  being  to 
make  one  drainage  ditch  by  digging  the  new 
ditch  to  meet  the  old.  Held  that,  under  the 
provision  "to  clean  out  and  open  the  old 
ditch,"  plaintiff  was  required  not  merely  to 
remove  the  rubbish  therefrom,  but  to  widen 
it,  so  as  to  make  it  an  unobstructed  outlet 
for  the  water;  the  word  "open"  meaning  to 
form  by  cutting,  cleaning,  removing,  or  push- 
ing aside  whatever  impedes  or  hinders. 
Alexander  v.  Smith,  57  South.  104,  107,  3 
Ala.  App.  601. 

Baloom 

A  saloon  is  "open"  on  Sunday,  in  viola- 
tion of  MilU*  Ann.  St  (Rev.  Supp.)  f  1346d, 
though  not  kept  open  in  the  same  manner  as 
on  week  days;  it  being  enough  that  it  is  so 
kept  that  access  may  be  had  thereto  by  per- 
sons not  employed  about  it,  and  that,  though 
the  door  Is  not  kept  open,  it  Is  opened  on  ap- 
plication for  admission.  Birmingham  v.  Peo- 
ple, 90  Pac.  1121,  40  Colo.  362. 

Under  a  statute  forbidding  the  keeping 
open  of  a  tippling-bouse  on  the  Sabbath,  the 
law  does  not  concern  itself  with  the  length 
of  time  during  which  It  was  open,  but  does 
under  some  circumstances  Justify  the  open- 
ing of  a  house  used  as  a  saloon  on  secular 
days  even  on  the  Sabbath  day,  and  a  charge 
which  failed  to  present  the  distinction  be- 
tween the  lawful  and  unlawful  opening  of 
such  a  liouse,  but  charged  that  the  offense 
was  complete  whenever  it  appeared  that  the 
house  in  question  was  a  tippling-house  and 
that  it  was  open  on  the  Sabbath  day  and 
that  the  law  did  not  concern  Itself  with  the 
purpose  for  which  it  was  open,  too  greatly 
restricted  the  puri)ose8  for  which  a  saloon 
may  be  open  on  the  Sabbath  day.    Richard- 
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son  V.  State,  59  S.  B.  916,  917,  3  Ga.  App. 
313. 

Street  or  road 

The  expression  "to  open,"  as  applied  to 
a  street  or  road,  is  used  almost  Indifferently 
to  express  two  very  different  processes — the 
act  of  establishing  or  creating  a  highway, 
and  that  of  actually  putting  in  shape  for 
travel  one  already  having  a  legal  existence. 
Board  of  Com'rs  of  Oowley  County  v.  John- 
son, 90  Pac.  805,  807,  76  Kan.  65. 

In  an  ordinance,  which  proposes  to  va- 
cate a  part  of  a  street  and  open  it  on  other 
lines,  the  words  "open  on  other  lines"  are 
only  applicable  to  an  already  existing  high- 
way. Brie  By.  Co.  v.  City  of  Pasaic,  74  Atl. 
338,  79  N.  J.  Law,  19. 

Where  an  ordinance,  entitled  "An  ordi- 
nance to  open,  grade,  macadamize  and  other- 
wise improve"  a  new  street  designated  In 
such  title,  contained  provisions  for  the  tak- 
ing of  the  lands  required  for  such  street,  by 
condemnation,  and  the  payment  of  proper 
damages  for  such  taking,  it  was  held,  that 
the  word  "open"  implies  the  acquisition  by 
condemnation,  if  such  acquisition  be  neces- 
sary, of  the  lands  required  for  such  opening, 
and  that  the  title  sufficiently  Indicates  an 
intent  to  condemn.  Beeehwood  Park  Land 
Co.  V.  City  of  Summit,  73  Ati.  57,  58,  78  N. 
J.  Law,  182. 

A  charter  giving  a  city  authority  to 
"open,  alter,  widen,  establish,  abolish,"  etc., 
streets,  does  not  give  it  authority  to  alienate 
streets.  Krause  v.  City  of  El  Paso  (Tex.) 
101  S.  W.  828,  833. 

The  method  of  opening  a  street  in  Jer- 
sey City  is  prescribed  in  its  charter,  whi<^ 
declares  that  a  street  must  be  op^ied  in  that 
manner  and  not  otherwise.  Every  street 
"opened"  in  the  city  involves:  (1)  The  ac- 
quisition of  the  necessary  lands;  (2)  the  ob- 
ligation of  the  city  to  improve,  maintain, 
and  keep  in  repair  the  streets  of  the  city; 
and  (3)  the  assessment  for  benefits.  City  of 
Jersey  City  v.  National  Docks  R.  Co.,  26 
Atl.  145,  148,  55  N.  J.  Law,  194. 

The  word  "opened,"  as  used  with  refer- 
ence to  streets  and  public  places,  refers  to 
the  time  when  the  city  becomes  vested  with 
the  title  to  the  land  on  which  the  street  or 
avenue  is  to  run.  But  it  was  not  used  In 
that  sense  in  Laws  1S95,  p.  2037,  c.  1006,  f  2, 
relating  to  the  discontinuing  and  closing  of 
streets,  and  providing  that  the  contiguous 
street  bounding  the  plot  or  square  wherein 
is  situated  the  land  sought  to  be  closed  and 
occupied  has  been  opened;  but  the  purpose 
of  the  act  was  to  substitute  one  system  of 
the  public  highways  for  another  by  opening 
new  streets  and  closing  old  ones,  and  it  was 
not  intended  to  physically  close  the  streets 
of  one  system  without  providing  something 
to  take  their  places.  Johnson  &  Co.  v.  Cox, 
86  N.  Y.  Supp.  601,  603,  42  Misc.  Rep.  301. 
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Wbere  J.  avenue  was  opened  under 
Laws  1867,  p.  953,  c  400,  under  which  act  the 
dty  acquired  only  an  easement  for  street 
purposes,  and  thereafter  proceedings  were 
instituted  to  acquire  land  to  widen  the  ave- 
nue, when  a  part  of  it  then  in  use  was  aban- 
doned under  Laws  1895,  p.  2037,  c.  1006,  §  2, 
providing  that,  when  the  public  easement  in 
a  street  was  legally  abandoned,  the  owner 
regained  complete  possession  thereof,  and, 
after  the  new  street  was  opened,  could  oc- 
cupy the  abandoned  part,  and  the  cemetery 
association  owned  the  fee  in  land  which  was 
included  within  the  abandoned  portion  of  J. 
avenue,  the  new  street  was  not  '^opened,'* 
within  the  statute,  until  there  had  been  an 
actual  physical  opening,  and  hence  the  aban- 
doned part  of  the  avenue  was  not  exempted 
from  assessment  as  ''land  actually  used  for 
cemetery,"  by  Laws  1879,  c.  301,  §  1.  in  re 
Jerome  Ave.  in  City  of  New  York,  85  N.  E. 
755,  766,  192  N.  Y.  459. 

Laws  1895,  p.  2037,  c.  1006,  relating  to 
the  discontinuing  and  closing  of  streets  and 
other  thoroughfares  in  New  York  city,  pro- 
vides (section  2)  that  on  the  filing  of  a  map 
showing  the  Intention  of  the  public  authori- 
ties to  close  or  discontinue  any  street,  road, 
or  other  thoroughfare  which  has  been  in 
actual  and  physical  use,  the  owner  of  the 
fee  thereof  shall  be  permitted  to  close  and 
use  and  occupy  the  same  as  fully  as  if  the 
same  had  not  been  laid  out,  dedicated,  es- 
tablished, or  used,  provided  the  contiguous 
street  bounding  the  plot  or  square  wherein 
the  land  sought  to  be  closed  and  occupied  has 
been  "opened."  Held,  that  the  term  "open- 
ed" as  used  therein  meant  actually  opened  so 
that  a  road  could  be  used,  and  that  till  a 
road,  intended  to  take  the  place  of  a  discon- 
tinued thoroughfare,  was  ^'physically  opened 
and  capable  of  public  use"  owners  of  prem- 
ises abutting  the  old  road  are  properly  pro- 
hibited from  closing  or  fencing  the  roadbed 
in  front  thereof.  Isaac  G.  Johnson  &  Co.  v. 
Cox,  89  N.  E.  454,  457,  196  N.  Y.  110. 

OPEN  AOOOUNT 

Money  advanced  under  a  contract  or  at 
the  instance  and  request  of  another  is  not  an 
"open  account"  within  Rev.  St  1895,  art. 
3102,  providing  that  on  all  open  accounts, 
when  no  interest  is  agreed  on  by  the  parties, 
interest  shall  be  allowed  from  the  first  day 
of  January  after  the  same  are  made^  Cou- 
turie  V.  Roensch,  134  S.  W.  413,  416. 

Items  for  unliquidated  damages  set  forth 
in  a  petition  do  not  constitute  an  "open  ac^ 
count,"  within  Rev.  St.  1909,  §  1799.  provid- 
ing that  in  actions  on  an  open  account  where 
the  items  are  set  forth  in  the  petition,  de- 
fendant, who  makes  default,  shall  be  deemed 
to  admit  the  account  to  be  due  as  set  forth 
in  the  petition,  and  a  petition  in  an  action 
by  a  subcontractor  against  the  principal  con- 
tractor for  damages  for  failure  to  procure 
for  the  subcontractor  access  to  the  grounds 


on  which  the  work  Is  to  be  done,  is  not  en- 
larged by  items  of  unliquidated  damages  in- 
corporated in  the  petition.  W.  W.  Brown 
Const  Co.  V.  MacArthur  Bros.  Co.,  139  S.  W. 
104,  108,  236  Mo.  41. 

Civ.  Code  1895,  i  4130,  which  proTides 
the  mode  of  proof  and  defense  In  a  suit  In 
a  Justice's  court  on  an  "open  aocount,**  doei 
not  apply  to  an  action  for  the  loas  of  or  dam- 
age to  personal  property  by  a  oommoa  car- 
rier, even  though  the  cause  of  action  is  set 
out  in  detail  In  a  statement  attached  to  tbo 
summons  and  verified  by  the  affidavit  of  tbe 
plalntlflC.  E.  E.  Lowe  Co.  v.  Central  of 
Georgia  Ry.  Co.,  51  S.  E.  653,  123  Ga.  712. 

"  'An  account  current*  is  an  'open  or 
running  account'  between  two  or  more  par- 
ties, or  an  account  which  contains  Items  be- 
tween the  parties  from  which  the  balance 
due  to  one  of  them  is  or  can  be  ascertained, 
from  which  it  follows  that  such  an  account 
comes  under  the  terms  of  an  'open  accoani' 
in  so  far  as  it  is  running,  unsettled,  or  un- 
closed." Where  supplies  of  coal  for  a  ves 
sel  were  ordered  and  delivered  at  dififereui 
times,  a  bill  being  rendered  after  each  deliv- 
ery, the  several  charges  do  not  constitute  a 
running  account,  but  each  constitutes  a  seih 
arate  and  distinct  cause  of  action,  and  to  en- 
title the  seller  to  a  lien  for  any  item  under 
the  New  York  statute  notice  thereof  must 
have  been  filed  within  30  days  after  suet 
item  was  furnished  or  suit  to  enforce  the 
lien  must  have  been  instituted  within  that 
time.  The  Golden  Rod,  153  Fed.  171.  173, 
82  C.  C.  A.  345  (quoting  and  adopting  defini 
tion  in  1  Cyc.  p.  363). 

Where  petition  alleged  that  plaintiff  sold 
and  delivered  certain  goods  to  defendant 
the  amounts  and  prices  of  which  were  item- 
ized in  an  exhibit,  and  paid  certain  freight 
charges  for  defendant,  and  that  correct  bill> 
and  invoices  were  made  out  at  the  time  of 
the  shipments,  and  received  by  defendant, 
who  agreed  to  pay  the  sums  set  forth  and 
itemized,  an  affidavit  as  to  the  correctne^ss  of 
the  items  was  no  proof  thereof,  under  Bev. 
St.  1895,  art.  2323,  providing  that  in  an  ae 
tlon  on  an  open  account  an  affidavit  of  it> 
correctness  shall  be  prima  facie  evidence 
thereof,  as  the  petition  showed  an  account 
stated  so  far  as  the  sales  were  concerned, 
and  the  freight  charges  were  evidently  based 
on  a  special  contract,  which  formed  no  part 
of  the  account  for  goods  sold.  An  ''open  ac- 
count" Is  one  in  respect  to  which  nothing  has 
occurred  to  bind  either  party  by  its  state- 
ments; an  account  which  Is  yet  folly  open 
to  be  disputed.  An  account  eonsistiiig  of 
many  items  based  on  agreements  as  to  eacJi 
item  as  to  price  and  time  of  payment  is  not 
an  open  account  any  more  than  one  in  which 
the  price  and  time  of  paymait  has  been  fixed 
by  an  agreement  made  aft^  all  the  items  of 
the  account  have  been  consummated  by  sale 
and  delivery.  The  word  "open"  indicates 
that  there  la   something   undetermined  by 
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contract  of  the  parties,  or  by  the  application 
of  settled  rules  of  law,  and  an  account  can- 
not be  said  to  be  "open"  when  there  remains 
no  term  of  contract  to  be  settled  by  agree- 
ment **Open  acconnt"  is  used  in  opposition 
to  "stated  account,"  wherein  the  account  is 
closed  by  the  assent  to  its  correctness  by  the 
party  charged.  An  "account  stated"  is  an 
agreement  between  two  persons  who  have 
had  previous  transactions  fixing  the  amount 
due  in  respect  to  such  transactions  and  prom- 
ising to  pay  them.  In  other  words,  an  "ac- 
count stated"  Is  one  consisting  of  many  items 
based  on  agreements  as  to  each  item  as  to 
the  price  and  time  of  payment.  Wroten 
Grain  &  Lumber  Co.  v.  Mlneola  Box  Mfg. 
Co.  (Tex.)  »5  S.  W.  744,  745  (citing  McCam- 
ant  v.  Batsell,  69  Tex.  363;  Abb.  Law  Diet; 
Whlttiesey  v.  Spofford,  47  Tex.  13). 

OPEN  AND  APPABENT 

A  hasard  is  open  and  apparent  which 
can  be  discovered  by  the  exercise  of  ordinary 
care  by  the  party  charged  with  the  duty  of 
exercising  such  care.  Indianapolis  Traction 
&  Terminal  Co.  v.  Holtsclaw,  82  N.  E.  966, 
989,  41  Ind.  App.  520. 

OPEN  AND  NOTORIOUS  ADUIiTERT 

A  married  man  was  not  guilty  of  "open 
and  notorious  adultery"  because  he  lived  in 
adultery  with  his  brother*s  wife,  under  such 
circumstances  that  the  community  in  which 
he  lived  believed  that  they  were  married  and 
where  their  adulterous  relation  was  Icept  se- 
cret People  V.  Salmon,  83  Pac.  42,  43,  148 
Cal.  303,  2  L.  R.  A.  (N.  S.)  1186,  113  Am. 
8t   Rep.  268. 

OPEN  AND  NOTORIOUS  POSSESSION 

An  Instruction  that  the  sale  of  goods  or 
property  by  one  who  Is  Involved  deeply  in 
debt  and  unable  to  meet  his  obligations  in 
order  to  be  valid  against  the  creditors  of  the 
j?rantor  must  be  accompanied  by  open  and 
notorious  change  of  possession,  and  that  by 
*'open  and  notorious  possession"  I  mean  the 
public  change  of  possession,  which  is  to  con- 
tinue and  to  be  manifested  continually  by  the 
outward  and  visible  signs,  such  as  render  it 
evident  tbat  possession  of  the  judgment 
debtor  has  ceased,  is  correct  Swartzburg 
V.  Dickerson,  73  Pac.  282,  12  Okl.  566. 

OPEN  AK1>  OBVIOUS  DEFECT 

An  open  and  obvious  defect  is  one  mani- 
fest to  the  sense  of  observation,  whether  It 
arises  from  the  nature  of  the  business,  the 
manner  in  which  it  is  conducted,  or  the  use 
of  defective  and  unsafe  appliances.  New 
Omaha  Thomson-Houston  Electric  Light  Ck>. 
V.  Rombold,  106  N.  W.  213,  216,  73  Neb.  259. 


Hurd's  Bev.  St  1899,  p.  453,  c.  32,  i  85, 
provides  tliat  the  board  of  directors  of  a 
building  ajid  loan  association  shall  hold  such 
stated    meetings,   not  less   frequently    than 


once  a  month,  as  may  be  provided  by  the  by- 
laws, at  which  the  money  in  the  treasury 
shall  be  offered  for  loan  in  open  meeting,  and 
that  the  stockholders  who  shall  bid  the 
highest  premium  for  the  preference  or  priori- 
ty of  loan  shall  be  entitled  to  receive  a  loan 
of  a  certain  amount  for  each  share  of  stock. 
Held,  that  where  at  a  regtilar  meeting  "mon- 
ey was  offered  for  sale,"  and  there  were 
several  bids  therefor,  among  which  was  the 
bid  in  question,  the  requirement  of  the  stat- 
ute with  reference  to  "open  bidding"  was 
complied  with  as  to  the  bid  in  question, 
though  it  was  made  by  way  of  written  appli- 
cation for  the  money,  submitted  without  the 
presence  of  the  bidder.  Savage  v.  Evanston 
Savings  &  Loan  Ass'n,  81  N.  E.  1062,  1063, 
228  lU.  431  (citing  Farmers'  Savings  &  BuUd- 
Ing  &  Loan  Ass'n  v.  Kent,  30  South.  874,  131 
Ala.  246;  Ruppel  v.  Missouri  Guarantee  Sav- 
ings &  BuUding  Ass'n,  59  S.  W.  1000,  158 
Mo.  613;  State  v.  Stockton,  85  Mo.  App.  477; 
Miller  V.  Missouri  Qua  ran  tee  Sav.  &  Build- 
ing Ass'n  of  Hannibal,  83  Mo.  App.  669; 
Edlnger  v.  Same,  83  Mo.  App.  615). 

OPEN  CAR 

An  '*open  car"  on  a  trolley  line  is  one 
with  a  running  l)oard  on  each  side  along 
which  the  conductor  passes  collecting  the 
fares  and  discharging  his  general  duties. 
Drake  v.  Auburn  City  Ry.  Co.,  66  N.  E.  121, 
122,  173  N.  T.  466. 

A  policy,  issued  to  a  railroad  company, 
which  covered  in  general  terms  all  cotton  on 
or  In  depots,  platforms,  or  grounds  adjacent 
thereto,  and  in  transit,  but  which  provided 
that  cotton  in  t)pen  cars  was  not  covered,  in- 
sured cotton  on  a  stationary  flat  car  placed 
on  a  spur  track  adjacent  to  a  depot  to  re- 
main there  about  12  hours,  though  the  cot- 
ton was  subsequently  to  be  transported  on  the 
car,  since  the  "open  cars"  referred  to  meant 
cars  of  that  description  commonly  used  for 
transportation,  as  the  company  sought  to  re- 
lieve itself  from  the  Increased  hazard  Inci- 
dent to  the  transportation  of  cotton  on  open 
cars  due  to  sparks  from  locomotives  in  ac- 
tual transportation,  and  since  the  words  "in 
transit"  meant  in  course  of  passing  from 
point  to  point.  Royal  Ins.  Co.  v.  Texas  & 
G.  Ry.  Co.,  115  8.  W.  117,  120,  53  Tex.  Civ. 
App.  154. 

OPEN   CONCUBINAGE 

The  word  "open,"  in  Civ.  Code,  art  1481, 
providing  that  those  living  in  open  concubin- 
age are  respectively  incapable  of  making  to 
each  other  any  donation  of  immovables, 
means  "not  secret,  without  concealment  or 
disguise";  so  that,  where  the  living  is  under 
the  cloak  of  an  innocent  relation  and  sought 
to  be  kept  secret,  it  does  not  give  rise  to  the 
incapacity  pronounced  by  that  article.  Suc- 
cession of  Jahraus,  38  South.  417,  418,  114 
La.  456. 
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OPEN  OOUBT 

See  Confession  in  Open  Court 

An  "open  court**  contemplates  the  pres- 
ence of  the  judge  and  the  clerk  of  the  court, 
or  a  duly  qualified  deputy,  the  regular  open- 
ing and  closing  of  the  court,  and  the  pres- 
ence of  the  clerk's  docket,  upon  which  should 
be  entered,  under  the  eye  of  the  court,  the 
successive  steps  taken  in  open  court  in  each 
case.  Hays  v.  Philadelphia,  W.  &  B.  B.  Co., 
58  AU.  439,  441,  99  Md.  413. 

Written  application  filed  with  the  clerk, 
and  not  brought  to  the  court's  attention,  is 
not  made  in  "open  court,"  within  Rev.  St. 
1895,  art  3188,  providing  that  no  jury  trial 
Shall  be  had,  unless  application  therefor  be 
made  in  open  court  Gibson  v.  Singer  Sewing 
Mach.  Co.  (Tex.)  147  S.  W.  285,  286. 

In  the  provision  of  Bankr.  Act  July  1, 
1898,  c.  541,  §  12,  30  Stat  549,  that  a  bank- 
rupt may  offer  terms  of  composition  to  his 
creditors  after  he  has  been  examined  in  open 
court  or  at  a  meeting  of  his  creditors,  etc, 
the  term  'In  open  court"  refers  to  proceed- 
ings before  the  referee.  In  re  Bloodworth- 
Stembrldge  Co.,  178  Fed.  372,  373. 

Pub.  Laws  1911,  c.  702,  §  2,  provides 
that  theaters  afterwards  erected  should  have 
an  open  court  or  space  on  sides  not  border- 
ing on  streets  or  alleys  which  should  be  at 
least  six  feet  wide,  etc.  This  act  took  the 
place  of  Pub.  Laws  1909,  c.  472,  §  27,  pro- 
viding for  similar  courts  from  the  prosceni- 
um line  to  the  line  of  the  street  in  front 
parallel  with  the  adjoining  street,  which  de- 
clared that  such  courts  should  be  "open  to 
the  sky  opposite  the  whole  length  of  the  au- 
ditorium." Held,  that  "open  court,"  as  used 
in  the  act  of  1911  was  one  completely  uncov- 
ered and  open  to  the  sky,  and  that  a  covered 
passageway  was  not  in  compliance  there- 
with. Greenough  v.  Allen  Theater  &  Realty 
Co.,  80  AU.  200,  261,  33  R.  I.  120. 

Continuonfl  seMlon  distlasuislied 

The  term  "open  court,"  as  used  in  Acts 
1898,  No.  108,  p.  155,  providing  that  appeals 
in  criminal  cases  shall  be  taken  by  motion, 
either  verbal  or  in  writing,  in  open  court 
within  three  days  after  sentence  shall  have 
been  pronounced,  means  the  actual  session 
of  the  court  while  the  judge  is  on  the  bench, 
as  contradistinguished  from  the  continuous 
session  of  ten  months  provided  for  by  arti- 
cle 117  of  the  Constitution.  State  v.  Vick- 
nair,  43  South.  635,  637,  118  La.  963. 

Hold  eovrt  synonymous 

Acts  1888-89,  p.  64,  is  not  violative  of 
Const  1875,  art  4,  f  19,  providing  that  no 
bill  shall  be  so  altered  or  amended  on  its 
passage  through  either  house  as  to  change  its 
original  purpose;  the  change  having  been 
only  from  a  bill  to  fix  the  time  of  "opening" 
courts  to  one  to  fix  the  time  of  ''holding" 
courts,  and  the  terms  as  used  in  the  connec- 


tion being  synonymous.    Letcher  v.  State,  48 
South.  805,  806,  159  Ala.  69, 17  Ann.  Cas.  716. 

OPEN  CROSSIirO 

The  expression  ''open  crossing,**  when 
applied  to  railroads,  has  a  well-understood 
meaning,  and  the  use  to  be  made  of  it  neces- 
sarily  depends  somewhat  upon  the  character 
of  the  land  on  each  side  of  the  track  and 
the  purposes  to  which  the  owner  put  it,  and 
where  a  railroad  company  agreed  to  give 
the  owner  an  "open  crossing,"  where  tbe 
road  intersected  a  220-acre  pasture^  the  par- 
ties contemplated  an  '*open  crossing"  for  the 
passage  of  stock  between  the  separate  parts 
of  the  farm.  Hartshorn  v.  Chicago  Great 
Western  Ry.  Co.,  113  N.  W.  840,  841,  137 
Iowa,  324. 

OPEN  FOR  BUSINESS 

Where  an  insurance  policy  warranted 
that  insured  should  keep  an  inventory  and 
his  books  of  account  in  a  fireproof  safe  dnr* 
ing  the  .hours  when  his  drug  store  '"was  not 
open  for  business,"  and  insured  was  in  tbe 
habit  of  keeping  his  store  open  for  busiaesF 
until  11  or  12  o'clock  at  night,  the  policy  did 
not  require  that  such  books  should  be  placed 
in  his  safe  during  his  temporary  absence  trim 
the  store  at  about  9  o'clock  on  the  evening  of 
the  fire,  answering  a  professional  call,  as  a 
physician,  about  a  block  distant  from  the 
store.  Major  v.  Insurance  Co.  of  North 
America,  86  S.  W.  883,  884,  112  Mo.  App. 
235.   • 

Where  a  store  containing  insured's  fix- 
tures and  stock  was  locked  for  a  half  hour  at 
noon  while  the  persons  In  charge  were  at 
lunch,  and  during  that  time  the  property  was 
destroyed  by  fire,  the  store  was  not  then 
"open  for  business,"  within  a  provision  of  tbe 
iron-safe  clause  in  the  policy,  requiring  that 
as.sured  shall  keep  his  books  and  Inventory 
locked  in  a  fireproof  safe  when  the  building: 
is  not  actually  open  for  business,  or  In  some 
place  not  exposed  to  a  fire  which  would  de- 
stroy the  building.  Joffe  &  Mankowiti  v. 
Niagara  Fire  Ins.  Co.,  81  Atl.  281,  283,  116 
Md.  155,  Ann.  Cas.  1913C,  1217. 

OPEN  HOUSE 

Under  Acts  31st  Leg.  c  17,  i  15,  defining: 
an  "ox)en  house"  as  one  in  which  no  screeo:i 
obstructing  the  view  through  the  place  of  ea- 
trance  into  such  house  are  used,  a  saloon  coo- 
ducted  in  a  wing  of  the  entrance  lobby  of  a 
hotel  in  plain  view  of  the  entrance  thervt«> 
is  conducted  in  an  "open  house.**  Doyle  t. 
Scott  (Tex.)  134  S.  W.  829.  830. 

Acbs  30th  Leg.  c.  138, 1 15,  requiring  pef- 
sons  engaged  in  the  sale  of  Intoxicating  liq- 
uors to  be  drunk  upon  the  premises  to  gitv 
bond  conditioned  that  they  will  keep  an  open 
house,  and  defining  an  "open  house*'  as  one 
in  which  no  screen  or  other  devices  are  used 
inside  or  outside  such  house  that  will  oh- 
struct  the  view  through  the  open  door  or 
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place  of  entrance  where  the  liquors  are  sold, 
does  not  reQulre  that  ordinary  doors  nsed  at 
such  entrances  shall  be  coikstructed  of  trans- 
parent material,  and  a  failure  to  so  construct 
them  is  not  a  breach  of  the  bond,  where  there 
is  no  other  screen  or  device  to  obstruct  the 
view  through  the  open  door.  State  v.  W.  C. 
Ward  ft  Sons  (Tex.)  135  S.  W.  182,  183. 

OPEN  MARKET 

In  an  action  against  a  carrier  for  dam- 
ages to  a  shipment  of  cattle,  in  a  requested 
instruction  for  defendant  that  there  was  no 
evidence  to  show  that  the  cattle  in  certain 
cars  were  not  sold  in  ''open  market"  on  a 
certain  date,  the  words  "open  market"  unex- 
plained would  necessarily  have  confused  and 
misled  the  Jury,  and,  if  by  "open  market" 
was  meant  that  the  sale  was  made  before 
the  close  of  the  regular  market  as  held  that 
day,  the  request  should  have  been  so  framed 
as  to  express  that  meaning.  Baltimore  &  O. 
R.  Oo.  V.  WhitehiU,  64  Atl.  1083,  1089,  104 
Md.  295. 

OP£N  MORTGAGE  CliAUSE 

The  indorsement  on  a  fire  policy  that 
loss,  if  any,  shall  be  payable  to  the  mortgagee 
as  bis  mortgage  interest  may  appear,  desig- 
nates the  payee  of  any  loss  which,  for  the 
purposes  of  distinction,  has  been  called  "open 
mortgage  clause,"  but  does  not  bring  Insurer 
and  mortgagee  into  contractual  relations  with 
eacb  other,  either  directly  or  through  an  as- 
signment of  the  policy,  and  neither  does  the 
mortgagee  thereby  become  a  person  whose 
property  or  property  interests  are  insured 
under  the  policy,  and  the  contract  for  indem- 
nity remains  one  exclusively  between  Insurer 
and  the  owner  of  the  property.  ColUnsviUe 
Sav.  Soc.  V.  Boston  Ins.  Co.,  60  Atl.  647,  648, 
77  Conn.  676,  69  L.  R.  A.  924. 

OPSK,    irOTORIOUB,    AND    CONTIiaT. 
OVS  CHANGE  OF  POSSESSION 

The  words  "open,  notorious,  and  continu- 
ous change  of  possession,"  used  to  describe 
one  of  the  requisites  of  a  valid  sale  of  prop- 
erty as  against  the  seller's  creditors,  means ; 
that  the  possession  taken  must  be  actual,  and 
must  be  of  such  a  character  as  to  apprise  the 
conxm unity,  or  those  who  are  accustomed  to 
deal    with  the  seller,  that  the  goods   have 
changed  hands,  and  that  the  title  has  passed  i 
out   of  the  seller  and  into  the  buyer.     Wil- 1 
liams  V.  Youtsey,  131  S.  W.  705,  706,  151  Mo. 
App.  69. 

OPEN  POLICY 

An  open  or  unvalued  policy  is  one  in 
which  the  value  of  the  interest  at  risk  is  not 
fixed  in  the  policy,  but  Is  estimated  by  a  cer- 
tain standard,  and  in  case  of  loss  is  made  out 
by  proof.  Peninsular  &  0.  S.  S.  Co.  v.  At- 
lantic Mut  Ins.  Co.,  185  Fed.  172,  174. 

An  "open  i)olicy  of  Insurance"  is  one 
where  the  value  of  the  property  insured  is  not 


agreed  on  or  liquidated.  On  an  open  policy 
of  marine  insurance  on  a  cargo,  the  recovery 
in  case  of  a  total  loss  is  the  value  of  the  car- 
go, at  the  place  of  shipment,  and  does  not  in- 
clude a  loss  of  profits.  Leonard  v.  Bosch,  68 
Ati.  66^  73  N.  J.  Eq.  43& 

Under  a  marine  insurance  policy  cover- 
ing an  Importation  valuing  the  property  at 
the  invoice,  an  invoice,  not  stating  the  actual 
cost  or  actual  market  value,  as  required  by 
Act  Cong.  June  10,  1800,  c.  407,  26  Stat.  181, 
to  be  stated  in  the  ''invoice"  accompanying 
importations,  was  not  such  an  invoice  as  the 
contract  contemplated ;  and  hence  the  policy 
was  an  open  and  not  a  valued  one,  and,  the 
insured,  having  paid  in  reliance  on  the  valua- 
tions given  in  such  invoice,  might  recover 
back  the  excess  over  the  actual  value.  Insur- 
ance Co.  of  North  America  v.  Willey,  98  N.  B. 
677,  679,  212  Mass.  75. 

Civ.  Code,  {  1793,  defines  insurance  as  a 
contract  whereby  one  undertakes  to  indem- 
nify another  against  loss.  Section  1845  pro- 
vides that  a  policy  is  either  open  or  valued. 
Section  1846  defines  an  open  policy  as  one  in 
which  the  value  of  the  thing  insured  is  not 
agreed  upon,  but  left  to  be  ascertained  in 
case  of  loss.  Section  1847  defines  a  valued 
policy  as  one  which  provides  that  the  thing 
insured  shall  be  valued  at  a  specified  sum. 
Section  1877  provides  that  double  insurance 
exists  where  the  same  person  is  insured  by 
several  insurers  in  respect  to  the  same  sub- 
ject. Section  1878  provides  that  in  case  of 
double  insurance  each  insurer  shall  contrib- 
ute ratably  toward  the  loss.  Sess.  Laws  1905 
c.  126,  prescribes  a  standard  form  of  fire  pol- 
icy which  provides  that  the  amount  of  in- 
surance written  therein  on  real  property  shall 
be  taken  conclusively  to  be  the  true  value. 
Held  that,  under  the  standard  policy,  the 
value  of  real  property  on  total  loss  is  conclu- 
sively fixed  by  the  total  of  all  the  insurance 
written  therein  which  is  the  amount  of  the 
policy  and  concurrent  insurance,  and  the  total 
amount  of  loss  is  the  sum  total  of  insurance, 
and,  the  value  of  the  property  being  conclu- 
sively fixed  at  a  sum  equal  to  the  loss,  the 
several  policies  cannot  be  prorated.  Lawver 
V.  Globe  Mut.  Ins.  Co.,  127  N.  W.  615,  619, 
25  S.  D.  549. 

Valued  polioy  distineiilsliecl 

See  Valued  Policy. 

OPEN  SHOP 

An  employer  who  does  not  discriminate 
between  union  and  nonunion  labor,  but  leaves 
the  matter  to  the  voluntary  choice  of  his  em- 
ployes, maintains  an  "open  shop."  Shine  v. 
Fox  Bros.  Mfg.  Co.,  156  Fed.  3(57,  86  C.  C. 
A.  311. 

The  term  "open  shop"  has  a  distinctive 
trade  meaning,  and  in  reference  to  trade  mat- 
ters means  that  in  selecting  employes  there 
should  be  no  discrimination  against  union  or 
nonunion  men.    The  term  excludes  the  idea 
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of  discrlmiuation  against  men  because  of 
their  membersblp  in  a  union.  The  moment 
men  are  discriminated  against  with  reference 
to  their  employment  because  they  are  union 
men,  the  shop  pursuing  this  policy  becomes  a 
"closed  shop."  The  principle  of  an  "open 
8hop'*  is  that  in  it  men  are  employed  regard- 
less of  whether  they  are  union  or  nonunion. 
This  is  the  sense  in  which  the  term  "open 
shop''  is  invariably  used.  Sackett  &  Wil- 
helms  L.  &  P.  Co.  v.  National  Ass'n  of  £im- 
ploying  Lithographers,  113  N.  T.  Supp.  110, 
114,  61  Misc.  Rep.  150. 

OPEN  STORE 

The  keeping  of  a  fruit  stand  open  on 
Sunday  for  the  sale  of  fruit  is  the  keeping  of 
an  "open  store"  within  Code  Miss.  1906,  ) 
1367,  providing  that  a  person  shall  not  keep 
open  his  store  on  Sunday  for  the  purpose 
of  disposing  of  any  wares  or  merchandise, 
etc.  City  of  Gulfport  v.  Stratakos,  43  South. 
812,  90  Miss.  489, 13  Ann.  Cas.  855. 

OPEN  TO  USE 

The  words  "open  to  use,"  as  used  in  an 
act  providing  that  every  railroad  company 
or  corporation  whose  lines  or  road,  or  any 
part  thereof,  is  "open  to  use,"  shall  within 
six  months  after  the  passage  of  the  act  main- 
tain fences  on  the  sides  of  their  roads,  or 
the  part  thereof  "open  to  use,"  where  the 
same  passes  through,  along,  or  adjoining  in- 
closed or  cultivated  fields  or  unlnclosed  lands, 
and  that  any  such  railroad  company  failing 
to  maintain  such  fences  shall  be  liable  to  the 
owners  of  live  stock  killed,  injured,  or  dam- 
aged by  their  agents,  employes,  engines,  or 
cars,  do  not  include  a  railroad,  which  the  evi- 
dence shows  was  built  in  1872,  and  further, 
that  an  owner  of  stock  had  done  business 
with  the  "Rio  Orande"  for  25  years.  Denver 
ft  R.  G.  R.  Co.  V.  Kelso,  90  Pac.  65,  66,  40 
Colo.  84. 

OPEN  VISIBI.E  RISK 

An  "open  visible  risk"  is  such  a  one  as 
would  instantly  appeal  to  the  senses  of  an  in- 
telligent person  familiar  with  the  business, 
and  about  which  there  can  be  no  difference  of 
opinion  in  the  minds  of  intelligent  persons; 
and  it  is  not  required  that  the  servant  make 
close  scrutiny  into  all  the  details  of  the  in- 
Btrumentalitles  with  which  he  deals  to  de- 
termine the  risk  involved.  Millen  v.  Pacific 
Bridge  Co.,  95  Pac.  196,  199,  51  Or.  63a 

OPENED   AND   DEDICATED   TO    PUB- 
lilC  USE 

See  Way  Opened  and  Dedicated  to  Public 
Use. 

OPENING  OF  THE  COURT 

Code  1882,  §  4926,  providing  that  defend- 
ant shall  file  his  answer  in  writing  on  or 
before  the  "opening  of  the  court"  at  the  re- 
turn term  of  the  suit,  is  mandatory,  and  a 
rule  of  court  providing  that  new  cases  shall 


be  called  for  assignment  on  the  second  Mon- 
day of  the  term,  and  that  defendants  should 
have  until  ^^nich  call  to  file  answer  in  all  cuts 
where  an  appearance  has  been  entered  dur- 
ing the  first  day  of  the  term,  ia  void,  it  being 
an  unwarranted  construction  to  extend  the 
meaning  of  the  words  "opening  of  the  ooorf  * 
to  include  any  other  day  except  the  first  day 
of  the  term.  If  the  plea  could  be  filed  after 
the  first  day  of  the  term,  it  could  be  filed  od 
the  last  day,  as  well  as  on  any  Intermediate 
day.  To  give  any  other  construction  to  tbis 
statute  would  be  to  deprive  it  of  a  definite 
meaning  in  this  regard.  Lippman  v.  ^tna 
Ins.  Co.,  47  S.  E.  593,  594,  120  Ga.  247. 

OPENING  STATEMENT 

As  pleading,  see  Pleading. 

OPENI.T 

An  answer  setting  up  that  a  waste  ditdi 
was  used  continuously,  openly,  peaceably, 
etc.,  sufficiently  shows  that  the  use  was  not 
clandestine,  as  the  word  "openly"  sufficiently 
shows  that  fact.  Abbott  v.  Pond,  76  Pac 
60,  142  Cal.  303. 

OPENI.T  OUTRAGE  PUBLIC  DECEHCT 

The  statute  (St.  1893,  §  2552;  Wilson's 
Rev.  &  Ann.  St.  1903,  f  2650)  making  it  an 
oltense  to  commit  any  act  which  "openly  out- 
rages public  decency"  and  is  injurious  to 
public  morals  is  directed  against  acts  wbidi 
are  committed  openly  and  affect  the  public. 
A  doctor's  private  office  is  not  such  a  place 
as  will  give  an  act  committed  therein  the 
character  of  an  open  act,  especially  when  no 
one  was  present  except  the  one  against  whom 
the  act  was  committed.  Gunn  v.  Territory,  91 
Pac.  861,  862,  190  Okl.  240. 

OPENIiT  POSSESS 

Where  a  petition  alleges  that  the  plain- 
tiffs  own  and  "openly  possess**  land,  the  peti- 
tion is  not  drawn  under  Act  No.  38  of  190S. 
authorizing  suits  to  establish  title  to  real 
estate  where  neither  of  the  claimants  are  in 
actual  possession,  since  the  quoted  phrase 
cannot  be  construed  as  an  averment  simply 
of  title  to  the  land,  but  means  to  posses  in 
an  open  manner;  publicly;  not  in  private; 
without  secrecy ;  by  some  word  or  act  which 
is  an  open  declaration  to  those  in  the  neigli- 
borhood  that  they  are  exercising  the  rlj^hts 
of  ownership.  McHugh  v.  Albert  Hanson 
Lumber  Co^  56  South.  636,  637,  129  La.  68a 

OPENNESS,  NOTORIETT,  AND  EZGLV- 
SIVENESS  OF  POSSESSION 

An  instruction  that  "openness,  notoriety, 
and  exclusiveness  of  possession'*  are  shown 
by  such  acts  in  respect  of  the  land  in  its  oon- 
dltion  at  the  time  as  comport  with  owner- 
ship, such  acts  as  would  ordinarily  be  per- 
formed by  the  true  owner  in  appropriating 
the  lands  or  its  avails  to  his  own  use,  or  pre- 
venting others  from  the  use  ot  it  nBtu  9» 
reasonably  practicable^  was  correct    Alate- 
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ma  State  Iiand  Co.  t.  Matthews,  63  South. 
174,  175,  168  Ala.  200. 

OPEHWOBX  ARTICIiES 

As  embroideries,  see  Embroidery. 
Not  dutiable  as  articles  in  imitation  of 
lace,  see  Articles  Within  Tariff  Act 

OPERA 

The  word  "opera"  is  different  in  mean- 
ing from  the  words  "opera  bouse/'  in  that 
the  former  may  have  no  relation  to  the  build- 
ins  iu  which  it  may  be  rendered,  and  so  a 
"theater"  may  mean  a  place  where  plays  are 
produced,  whereas  a  "theater  building"  may 
be  such  whether  plays  are  produced  therein 
or  not  Neher  v.  Vivlanl,  110  Pac  695,  698, 
15  N.  M.  460. 

OPERA  HOUSE 

Opera  distinguished,  see  Opera. 

The  word  "opera"  is  different  in  mean- 
ing  from  the  words  "opera  house,"  In  that 
the  former  may  have  no  relation  to  the 
building  in  which  it  may  be  rendered,  and 
so  a  "theater"  may  mean  a  place  where 
plays  are  produced,  whereas  a  "theater 
building"  may  be  such  whether  plays  are 
produced  therein  or  not  Neher  ▼•  YiYiani, 
110  Pac.  695,  698,  15  N.  M.  460. 

OPERATE 

See  Cease  to  be  Operated ;  Constructed, 
Run,  and  Operated ;  Continuously  Op- 
erated; In  Operation;  Physical  Op- 
eration of  Switch;  Properly  Operated; 
Under  the  Control,  Management,  or 
Operation. 

The  word  "operate"  is  defined  as  "to 
put  in  action  and  supervise  the  working  of, 
as  to  operate  a  machine,"  or  as  "to  put  Into 
or  to  continue  in  operation;  to  woric,  as  to 
operate  a  machine."  Thus,  by  a  strict  def- 
inition-, the  meaning  of  the  phrase  "operat- 
ing a  machine,"  as  used  in  Labor  Law,  f  81, 
providing  that  children  under  16  years  of 
age  ahaU  not  be  permitted  to  operate,  or  as- 
sist in  operating,  dangerous  machinery  of 
any  kind,  would  be  to  work  the  machine,  or, 
in  other  words,  to  regulate  and  control  its 
management  and  operation.  OaUenkamp  y. 
Garvin  Mach.  Co.,  86  N.  Y.  Supp.  378,  384, 
91  App.  Div.  141  (dissenting  opinion  by  In- 
grabam,  J.,  adopted  hi  72  N.  E.  1142,  179  N. 
T.  588.    Citing  Stand.  Diet ;    Imp.  Diet). 

In  an  action  against  an  abutting  owner 
for  injuries  from  defects  in  the  cover  of  a 
coal  hole,  where  the  complaint  predicates 
negligence  of  the  defendant  in  the  manage- 
ment, operation,  and  control  of  the  sidewalk, 
and  in  keeping  the  coal  hole  in  defective  or- 
der, and  in  failing  to  provide  proper  warning 
as  to  the  defective  state  of  the  coal  hole 
cover,  there  is  no  legal  differentiation  be- 
tween the  terms  "management''  ''operation," 


and  "control,"  and  any  one  of  them  would 
be  sufficient  to  Justify  the  admission  of  tes- 
timony to  sustain  a  delinquency  intended  to 
be  charged.  Maldosky  v.  Oermania  Bank, 
127  N.  Y.  Supp.  202,  293. 

Under  Code  Va.  Supp.  1898,  |  2485,  pro- 
viding that  "all  persons  furnishing  supplies 
to  a  mining  or  manufacturing  company  nec- 
essary to  the  operation  of  the  same  shall 
have  a  prior  lien  upon  the  personal  property 
of  such  company  other  than  that  forming 
part  of  its  plant,"  etc.,  supplies  necessary  to 
the  "operation  of  a  manufacturing  establish- 
ment" are  such  as  pertain  to  its  output,  and 
do  not  Include  material  or  machinery  nec- 
essary to  the  construction,  equipment,  and 
completion  of  its  plant,  and  for  the  latter 
the  statute  gives  no  lien.  American  Wood- 
working Machinery  Co.  v.  Agelasto,  136  Fed. 
399,  400,  69  C.  C.  A.  243. 

The  phrase  "purchasing  or  construct- 
ing," as  used  In  Const  art  10,  S  12a,  and 
Laws  1903,  p.  93,  authorizing  certain  cities 
with  the  assent  of  two-thirds  of  the  voters 
thereof,  voting  at  an  election  for  the  punx>8e, 
to  become  indebted  in  a  larger  amount  than 
specified  in  Const  art  10,  |  12,  not  exceed- 
ing an  additional  5  per  cent  of  the  value  of 
the  taxable  property  for  the  purpose  of  pur- 
chasing or  constructing  waterworks  or  elec- 
tric light  plants  to  be  owned  exclusively  by 
the  city  so  purchasing  or  constructing  the 
same,  do  not  give  cities  the  power  to  issue 
bonds  for  the  purpose  of  maintaining  and  op- 
erating waterworks  or  electric  light  plants,  for 
the  power  to  maintain  and  operate  water- 
works and  electric  light  plants  is  not  necessa- 
rily incident  to  or  implied  in  the  power  to 
purchase  or  construct  waterworks  or  electric 
light  plants,  for  the  word  "maintain"  does 
not  mean  to  provide  or  construct,  but  to  keep 
up  and  preserve,  and  the  word  "operate" 
means  to  put  into  or  continue  in  operation 
or  activity.  State  ex  rel.  City  of  Chillicothe 
V.  Wilder,  98  S.  W.  465,  467,  200  Mo.  97. 

The  expression  "operate  as  a  grant," 
used  by  the  Supreme  Court  of  the  United 
States  in  construing  the  confirmatory  act  of 
June  13,  1812  (2  Stat  748,  c.  99),  to  operate 
as  a  grant  of  the  fee  from  the  United  States 
to  the  claimant  of  land,  is  in  no  case  used 
by  that  court  in  any  different  sense.  It  is 
simply  a  judicial  construction  to  the  effect 
that  Congress  Intends  by  an  act  of  confirma- 
tion, where  there  is  a  confirmee  or  class  of 
confirmees  to  take  thereunder,  that  the  same 
shall  operate  to  vest  in  the  confirmer  any 
legal  title  which  may  be  In  the  United  States. 
Catron  v.  Langhlln,  72  Pac  26,  31,  11  N.  M. 
604. 

Operfttii&K  oar 

Engaged  in  operation  of  car,  see  En- 
gaged. 

Operatins  en^buB 

Engaged  in  operating  engine,  see  En- 
gaged. 


OPERATE 


lU 


OPERATE 


Operatins  lioiue  of  prostitntlon 

Since  a  conviction  of  a  violation  of  Act 
April  26,  1909,  punishing  one  who  shall  en- 
gage or  assist  in  operating  or  managing  any 
house  of  prostitution,  cannot  be  had  unless 
it  is  shown  that  accused  had  control  of  and 
conducted  or  assisted  in  the  management  and 
operation  of  the  affairs  of  the  house  in  some 
manner,  or  that  he  was  able  to  bring  about 
or  assist  in  bringing  about  prostitution,  a 
cbiirge  that  if  accused  in  any  maimer  aided 
or  abetted  a  third  person  in  the  management 
of  the  house  he  is  guilty  is  erroneous;  the 
word  "management"  meaning  the  act  of  man- 
aging; the  manner  of  treating,  directing, 
carrying  on,  or  using  for  a  purpose;  and 
the  word  "operate"  meaning  to  put  into  or  to 
continue  in  operation  or  activity ;  the  word 
"manager"  meaning  one  who  has  the  conduct 
or  direction  of  anything;  and  the  phrase  "to 
carry  on,"  when  applied  to  business,  mean- 
ing to  prosecute,  to  help  forward,  to  con- 
tinue, etc.  Trozzo  v.  People,  117  Pac.  150, 
154,  51  Colo.  323. 

Operatlns  railroad 

Engaged  In   operation  of  railroad,   see 
Engaged. 

Code,  §  2071,  makes  every  railroad  com- 
pany liable  for  damages  to  employ^  by  the 
mismanagement  of  the  engineers  or  other 
employ^,  when  such  wrongs  are  in  any  man- 
ner connected  with  the  "use  and  operation" 
of  any  railway  about  which  they  shall  be 
employed.  Plaintiff  was  a  machinist's  helper 
in  the  machine  shop  of  defendant  railroad 
company  where  engines  were  brought  for 
repairs;  his  duty  being  to  block, the' wheels 
of  an  engine  when  placed  over  the  draw  pit 
in  the  shop  and  to  remove  such  blocks  when 
the  engine  was  to  be  moved.  After  one  set 
of  wheels  had  been  put  on  an  engine  and  it 
was  about  to  be  moved  by  anotlier  engine, 
in  order  to  put  on  the  second  pair  of  drivers, 
plaintiff  attempted  to  brush  a  chock  from 
under  the  wheel  of  the  dead  engine,  when 
the  other  engine  started  without  warning 
and  crushed  his  hand.  The  operating  de- 
partment of  the  railroad  had  no  control  over 
the  machine  shops,  which  were  used  only  for 
repairing  disabled  equipment  which  had  been 
withdrawn  from  ser\ice,  and  not  merely  for 
temporary  repairs  and  cleaning,  as  were  the 
roundhouses.  Held,  that  the  statute  refer- 
red to  the  physical  "use  and  operation"  of 
the  railroad  in  transportation,  and  the  rails 
on  the  shop  floor  did  not  constitute  a  "rail- 
way," nor  was  the  movement  of  the  repair- 
ed engine  by  the  other  engine  done  in  the 
"use  and  operation"  of  the  railway,  within 
the  meaning  of  the  statute,  so  that  the  com- 
pany was  not  liable  for  the  negligence  of 
the  engineer  In  starting  the  live  engine. 
Slaats  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  129 
N.  W.  63,  64,  149  Iowa,  735,  Ann.  Oas.  1912D, 
642. 

The  risk  of  injury  attending  the  removal 
from  the  track  of  a  hand  car  used  for  the 


transportation  of  a  section  crew  and  ma- 
terials is  peculiar  to  the  "operation  of  rail- 
roads," within  Rev.  St  1898,  f  1816.  as 
amended  by  Laws  1903,  p.  741,  c  448,  provid- 
ing that  every  railroad  shall  be  liable  for 
damages  to  its  employ^,  provided  the  same 
shall  arise  from  a  risk  peculiar  to  the  "oper- 
ation of  railroads."  Hardt  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  110  N.  W.  427,  431,  130  Wis. 
512. 

Where  a  section  hand,  engaged  with  oth- 
ers in  trucking  rails,  was  injured  by  a  rail 
which  he  was  standing  astride  being  sudden- 
ly dropped  to  the  ground,  in  view  of  the 
necessity  of  haste  caused  by  frequently  pars- 
ing trains  and  the  embarrassment  of  standing 
ground  between  rails  and  ties,  the  injury 
was  one  arising  from  a  risk  peculiar  to  the 
operation  of  railroads  within  St.  1898,  {  1816, 
as  amended  by  Laws  1903,  p.  741,  c.  44S, 
making  the  company  liable  for  such  injuries, 
though  caused  by  the  negligence  of  a  fellow 
servant.  Meo  v.  Chicago  &  N.  W.  Ry.  Co., 
120  N.  W.  344,  138  Wis.  340. 

The  complete  control  and  managemeut 
of  the  track  is  the  very  essence  of  "operat- 
ing" a  railroad.  Bedford-Bowling  Gieen 
Stone  Co.  v.  Oman,  134  Fed.  441,  450. 

The  word  "operate."  in  St.  1898,  §  1810, 
requiring  railroads  to  be  fenced  and  provid- 
ed with  cattle  guards  within  three  montl» 
from  the  time  of  commencing  to  "operate  the 
same,"  refers  to  the  transportation  of  goods 
and  passengers,  and  not  to  the  running  of 
construction  trains.  Nordean  v.  Minneapolis, 
St  P.  &  S.  S.  M.  By.  Co.,  135  N.  W.  150, 151, 
148  Wis.  627. 

A  Joint  trafDc  arrangement  under  which 
one  line  hauls  the  cars  of  another  within 
the  state  does  not  constitute  the  "operation 
of  a  railroad."  Slaughter  v.  Canadian  Pac, 
Ry.  Co.,  119  N.  W.  398,  400,  106  Minn.  263w 

A  blacksmith  engaged  in  construction  of 
a  railroad  bridge,  and  injured  by  the  act  of  a 
fellow  servant  in  letting  a  coil  of  rope  fall 
while  they  were  both  at  camp,  is  not  injured 
In  the  "operation  of  a  railroad,"  within  tbe 
meaning  of  the  railway  fellow-servant  act 
(Revisal  1905,  §  2646).  O'Neal  v.  South  &  W. 
R.  Co.,  67  S.  E.  1022,  1023.  152  N.  a  401. 

A  cause  of  action  against  a  railroad  oper- 
ating a  road  in  front  of  premises  accrues 
when  every  part  of  the  road  is  adjusted  ac- 
cording to  its  final  construction  and  it  begins 
to  carry  passengers,  for  until  that  time  it  is 
not  in  "operation."  defined  as  active  exercise 
of  some  specific  function  of  office,  or  power  ex- 
ercised in  producing  an  effect,  though  prior 
to  that  time  construction  and  expertnieDUl 
trains  had  been  operated.  Rothman  v.  Inter- 
borough  Rapid  Transit  Co.,  121  N.  T.  Supp^ 
200,  201,  66  Misc.  Rep.  378. 

An  employ^  of  a  railroad  company,  en- 
gaged in  trucking  freight  from  a  warehouse 
to  a  freight  car,  is  within  the  protectioa 
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of  Rev.  St.  1899,  |  2873,  making  every  rail- 
road corporation  liable  for  all  Injuries  to  a 
servant  while  engaged  in  the  work  of  operat- 
ing the  railroad  by  reason  of  the  negligence 
of  any  other  servant  Orendorff  v.  TermUial 
R.  Ass'n  of  St.  Louis,  92  S.  W.  148,  149,  116 
Mo.  App.  348. 

The  fellow  servant  act  <Prlv.  Laws  1897, 
p.  83,  c.  56,  f  1),  giving  a  servant  of  any 
railroad  company  "operating"  In  the  state  a 
right  of  action  against  the  company  for  in- 
Jiiiles  sustained  through  the  negligence  of 
a  fellow  servant,  is  not  applicable  to  an  in- 
jury sustained  by  a  servant  assisting  in  the 
construction  of  a  railroad  at  a  point  Ave  or 
six  miles  from  the  completed  track,  and  still 
further  from  the  track  on  which  trains  were 
being  operated.  The  word  "operating,"  as 
applied  to  a  railroad,  means  operation  in  the 
course  of  its  business  in  any  of  Its  depart- 
ments but  not  in  the  course  of  its  construc- 
tion. ^Nicholson  v.  Transylvania  R.  Co.,  51 
S.  E.  40,  41,  138  N.  O.  516. 

While  the  mere  rei>alr  of  a  roadbed  or 
track  is  not  operation  of  a  raUroad,  yet  the 
risk  of  injury  attending  the  removal  from  the 
track  of  a  hand  car  used  for  the  transporta- 
tion of  a  section  crew  and  materials  is  pe- 
culiar to  the  "operation  of  railroads"  within 
a  statute  providing  that  every  railroad  shall 
be  .liable  for  damages  to  its  employ^  from 
risks  peculiar  to  the  "operation  of  railroads." 
Hardt  V.  Chicago,  M.  &  St.  P.  Ry.  CJo.,  110  N. 
V*  427,  431,  130  Wis.  512. 

Under  the  statute  providing  that  every 
railroad  corporation  owning  or  operating  a 
railroad  shall  be  liable  for  all  damages  sus- 
tained by  any  servant,  "while  engaged  in  the 
work  of  operating  such  railroad,  by  the  neg- 
ligence of  any  other  agent  or  servant  there- 
of," a  fireman  who,  after  attending  to  the 
headlight  of  his  engine,  stood  in  front  of  the 
pilot  a  short  time,  and,  while  returning  to  the 
cab,  was  struck  by  lumber  projecting  from 
the  door  of  one  of  the  passing  cars,  was 
engaged  in  the  "operation  of  a  railroad." 
St  Louis  &  S.  F.  R.  Co.  V.  Bussong,  90  S.  W. 
72,  73,  40  Tex.  Civ.  App.  476. 

A  contractor  to  furnish  logs  to  a  saw- 
mill over  a  logging  railroad,  to  which  spurs 
were  connected  and  on  which  a  log  skldder 
was  operated  solely  to  haul  logs  to  a  point 
where  they  could  be  loaded  on  cars  and  trans- 
ported to  the  mill,  was  a  person  "operating 
a  railroad"  within  Sayles'  Ann.  Civ.  St.  1897, 
art.  4560h,  providing  that  all  persons  engaged 
in  the  common  service  of  a  person  operating 
a  railroad  in  the  same  grade  of  employment 
and  together  doing  the  same  character  of 
work  at  the  same  time  and  place  are  "fellow 
servants,"  and  that  employes  who  do  not 
come  within  such  provisions  are  not  fellow 
servants.  Hampton  v.  Woolsey  (Tex.)  139  S. 
W.  888,  890. 


Ann;  At  1906,  i  2873,  makes  every  rail- 
road liable  for  damages  sustained  by  a  serv- 
ant while  engaged  in  operating  the  railroad 
by  reason  of  the  negligence  of  another  serv- 
ant. Section  1192  requires  railroads  to  carry 
a  limited  amount  of  baggage  for  each  pas- 
senger, and  section  1100  requires  them  to  give 
checks  therefor.  Plaintiff  was  injured  while 
engaged  with  another  employ^  in  transferring 
baggage  from  and  to  passenger  trains  to  the 
baggage  rooms  of  defendant  railroad  termi- 
nal company.  Held,  that  plaintiff  was  en- 
gaged in  **operating  the  railroad,"  within 
section  2873.  Turner  v.  Terminal  R.  Ass'n 
of  St  Louis,  111  S.  W.  841,  842,  132  Mo.  App. 
38. 

Rev.  St  1899,  i  2873,  provides  that  ev- 
ery railroad  corporation  owning  or  operating 
a  railroad  in  this  state  shall  be  liable  for  any 
damages  sustained  by  any  agent  or  servant 
thereof  while  engaged  in  the  work  of  operat- 
ing such  railroad  by  reason  of  the  negligence 
of  any  other  agent  or  servant  thereof.  Held, 
that  the  work  of  repairing  or  reconstructing 
a  bridge  over  which  a  railroad  company's 
track  was  laid  is  work  performed  in  "oi)erat- 
Ing  such  railroad,"  within  the  meaning  of 
the  statute.  Huston  v.  Quincy,  O.  &  K.  C. 
R.  Co.,  107  S.  W.  1046,  1048»  129  Mo.  App. 
576. 

Rev.  St  Mo.  1899,  |  2878,  providing  that 
every  railroad  corporation  shall  be  liable  for 
all  damages  sustained  by  any  servant  while 
engaged  in  the  work  of  "operating  such  rail- 
road," by  reason  of  the  negligence  of  any 
other  agent  or  servant  thereof,  is  not  limited 
in  lU  application  to  the  servants  of  the  rail- 
road company  actually  engaged  in  the  oper- 
ation of  trains  thereon,  but  Includes  all  serv- 
ants whose  work  is  directly  necessary  for 
the  running  of  trains,  and  therefore  includes 
section  hands  engaged  in  repairing  the  road. 
Callahan  v.  St  Louis  Merchants'  Bridge 
Terminal  Ry.  Co.,  71  S.  W.  208,  170  Mo.  473. 
60  L.  R.  A.  249,  94  Am.  St  Rep.  746. 

Under  Railroad  Law  (Laws  1890,  p.  1113, 
c.  665,  $  101)  as  amended  by  Laws  1897,  p. 
776,  c.  688,  relating  to  street  surface  rail- 
roads, and  providing  that  no  corporation  con- 
structing and  operating  a  railroad  under  the 
provisions  of  this  article,  etc.,  shall  charge  any 
passenger  more  than  five  cents  for  one  continu- 
ous ride  from  any  point  on  its  road,  "or  on 
any  road,  Une  or  branch  operated  by  it,  or 
under  its  control,"  to  any  other  point  thereof, 
etc.,  and  Railroad  Law  (Laws  1890,  p.  1096,  c. 
565,  §  39)  imposing  a  penalty  on  any  railroad 
corporation  receiving  more  than  the  lawful 
rate  of  fare,  etc.,  the  operation  or  control 
of  a  road  within  the  meaning  of  such  sections 
means  a  control  of  the  operation  of  the  road, 
and  not  merely  a  control  of  the  corporation 
or  individuals  operating  it  by  reason  of  the 
ownership  of  a  majority  of  the  road's  capi- 
tal stock.    Judgment,  Senior  y.  New  Tork 
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City  R.  Co.,  97  N.  Y.  Sapp.  ©46,  111  App.  Div. 
39. 

Where  a  railway  company  tor  a  fixed 
rental  furnished  to  a  brewing  company  a 
locomotlTe  for  the  exclusive  use  of  the  brew- 
ing company  in  a  yard  containing  tracks  and 
switches,  the  ties  and  rails  for  which  were 
owned  by  the  railway  company  and  the  real 
estate  by  the  brewing  company,  and  the  engi- 
neer and  fireman  operating  the  locomotive 
were  selected  by  the  railway  company  and 
paid  by  the  brewing  company,  the  mainte- 
nance and  operation  of  such  yard  was  the 
operation  of  a  railway,  within  Rev.  Laws 
1905,  §  2042,  providing  that  every  company 
owning  or  operating  a  railroad  shall  be  liable 
for  all  damages  sustained  within  the  state 
by  any  agent  or  servant  thereof,  without 
contributory  negligence  on  his  part,  by  rea- 
son of  the  negligence  of  any  other  servant 
thereof,  so  that  neither  the  railway  company 
nor  the  brewing  company  could  escape  lia- 
bility to  an  injured  person  upon  the  ground 
that  the  injury  resulted  from  the  negligence 
of  a  fellow  servant,  if  the  injured  employ^ 
was  exposed  to  a  railroad  hazard.  Schoen  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  127  N.  W. 
433,  434,  112  Minn.  38,  45  L.  R.  A.  (N.  S.)  841. 

In  Gen.  Laws  1899,  p.  214,  c.  125,  S  1, 
providing  that  whenever  freight,  baggage,  or 
other  property  has  been  transported  over  two 
or  more  railroads  operating  any  part  of  their 
roads  in  this  state  and  having  an  agent  in 
this  state,  or  operated  by  any  assignee,  trus- 
tee, or  receiver  of  such  railways,  suit  for  loss 
or  damages  thereto  may  be  brought  against 
any  one  or  all  of  such  railroad  corporations, 
the  term  ''operating  any  part  of  their  roads 
in  this  state"  means  that  such  corporations 
are  engaged  in  the  transportation  of  freight, 
baggage,  or  other  property  within  the  state. 
Where  the  undisputed  evidence  showed  that 
a  railway  track  did  not  extend  into  the  state, 
and  that  the  company  was  not  engaged  in  the 
transportation  of  any  freight,  baggage,  or 
other  property  within  the  limits  of  the  state, 
but,  in  the  course  of  business  between  it  and 
another  railroad  company  as  connecting  lines, 
the  engines  and  cars  of  each  road  redpro- 
.  oally  passed  over  the  boundary  line  of  the 
states  of  Texas  and  Arkansas,  in  no  sense 
could  it  be  said  that  such  interchange  of 
business  Is  within  the  term  "operating  any 
part  of  their  roads  within  this  state.'*  St. 
liOuis,  I.  M.  &  S.  R  Co.  V.  J.  H.  White  &  Co., 
80  S.  W.  77,  79,  97  Tex.  493. 

Oper»tiiiK  sawvdlll 

An  employ^  engaged  in  cutting  and  deliv- 
ering logs  to  his  employer's  sawmill  is  not 
entitled  to  a  lien,  under  Ballinger's  Ann. 
Ixodes  &  St.  i  5919,  giving  a  Uen  for  labor  in 
the  operation  of  a  sawmill,  etc,  but  he  may 
assert  a  lien  on  the  logs  cut  and  delivered 
under  section  6390  et  seq.,  giving  to  a  person 
performing  labor  on  logs  a  lien  thereon,  etc. 


Graham  ▼.   Gardner,  89  Paa  171*  172,  49 
Wash.  648. 

Opmtmtttm  street  railway 

Authority  to  an  electric  company  to 
"operate"  its  railway  on  a  certain  street  does 
not  authorize  It  to  exclude  the  public  trom 
the  street  nor  to  operate  the  railway  so  ai 
to  render  the  street  unneoessarily  dangerous. 
McKlm  V.  City  of  Philadelphia,  66  Aa  340^ 
342,  217  Pa.  243,  19  L.  R.  A.  (N.  S.)  506. 

It  has  been  held  that  a  street  railrotd 
company  running  its  cars  over  portions  <^  the 
lines  of  another  company  by  virtue  of  a  lease 
is  iiot  "operating"  a  railroad,  as  that  term 
is  employed  in  the  Constitution  and  in  Rail- 
road Law,  SS  91, 102,  requiring  the  consent  of 
abutting  owners  to  the  construction  or  opera- 
tion of  a  street  railroad.  Topham  ▼.  Intemr- 
ban  St  R.  Co.,  86  N.  Y.  Supp.  295,  299,  42 
Misc.  Rep.  503  (citing  Ingersoll  v.  Naasaii 
Electric  R.  Co.,  52  N.  B.  545,  157  N.  Y.  453, 
43  L.  R.  A.  236). 

Operatins  trains*  looomotiTeSt  or  can 

Where  plaintiff  was  injured  while  block- 
ing up  a  turntable  so  as  to  turn  a  push  car 
by  the  car  being  derailed  and  a  timber  there- 
on falling  on  plaintilT,  he  was  "operating  a 
car,"  within  Sayles*  Ann.  av.  St.  1897.  art. 
4560f,  making  railroads  liable  for  injuries  to 
employes  while  operating  cars,  etc,  by  ne^- 
gence  of  other  employ^  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Bailey,  115  S.  W.  601, 605. 
53  Tex.  Civ.  App.  295. 

Injury  to  a  railway  sectlonman,  caused 
by  his  foreman  suddenly  stopping  a  hand 
car  on  which  they  were  riding,  did  not  arix 
in  the  operation  of  railroad  trains,  within  the 
employer's  liability  act  (Bums'  Ann.  St.  1908, 
§  8017),  making  railroad  companies  liable  for 
Injuries  to  employ^  in  enumerated  cases. 
Richey  v.  Cleveland,  C,  C.  &  St  L.  R.  Co.,  96 
N.  E.  694,  697,  176  Ind.  542. 

Where  sectionmen  in  building  a  tempora- 
ry track  used  a  push  car  to  bring  the  rails, 
and  plaintiff  was  injured  by  the  falling  of 
a  rail  while  being  removed  from  the  car  to 
the  trade,  the  injury  did  not  occur  while  en- 
gaged in  the  work  of  "operating  a  car,"  with- 
in the  fellow  servant  rule  of  Batts*  Ann.  Civ. 
St.  art  4560ea.  Texarkana  A  Ft  S.  Ry.  Co. 
V.  Anderson,  118  S.  W.  127,  102  Tex.  402. 

"Operate:  •  •  •  (2)  T6  effect  any  re- 
sult; exert  agency;  act  X3)  To  bring  about 
a  specified  result.  (4)  To  produce  the  proper 
or  intended  effect"  Under  Rev.  St  art  4500f, 
providing  that  every  corporation  operating 
a  railroad  shall  be  liable  for  damages  sus- 
tained by  any  servant  while  engaged  in  oper- 
ating its  cars  by  reason  of  the  negligence  of 
any  other  servant,  though  a  fellow  servant 
an  employ^  in  a  quarry  was  engaged  in  oper- 
ating a  car,  where  he  and  another  employ^ 
loaded  it  with  rock,  started  it  and  mount(>d 
it  when  loaded,  and  by  the  use  of  brake« 
regulated  its  speed  down  the  tradk  to  the 
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crusher,  and  after  unloading  It  pushed  it 
back.  Texas  ft  P.  Ry.  Co.  v.  Webb,  72  S.  W. 
1044,  1046,  31  Tex.  Civ.  App.  498  (quoting 
and  adopting  Office  Stand.  Diet.). 

In  a  complaint,  in  an  action  by  a  servant 
for  injuries,  ascribing  the  injury  to  the  negli- 
gent operation  of  a  train  by  an  engineer,  the 
word  "operation"  means  management  or  con- 
duct, and  presupposes  the  existence  of  the 
subject  of  operation,  and  does  not  extend  to 
negligence  in  the  composition  of  the  train, 
and  evidence  tending  to  show  negligence  tn 
the  composition  of  the  train  does  not  support 
the  averment.  Reeves  v.  Henderson-Boyd 
Lumber  Co.,  55  South.  191,  192,  172  Ala.  526 
(citing  6  Words  and  Phrases,  p.  4992). 

The  term  "operation,"  in  an  instruction 
In  an  action  for  injuries  to  a  passenger  caus- 
ed by  the  negligent  handling  and  running  of 
the  train,  in  which  the  court  declared  the 
prima  facie  liability  of  the  carrier  for  the 
negligent  "operation**  and  running  of  the 
train,  is  synonymous  with  the  term  "run- 
ning," and  the  instruction  is  not  objection- 
able as  not  confining  the  negligence  to  the 
running  of  the  train.  Louisville,  &  N.  6.  Co. 
V.  Willis,  51  South.  134,  136,  58  Fla.  307. 

"Operation"  means  how  cars  shall  be  run« 
and  what  shall  be  done  in  that  respect  by  a 
street  railway  company,  and  does  not  relate 
to  fare.  A  provision  in  a  contract  between 
a  city  and  a  street  railway  company  that  the 
dty  should  not  reduce  fares  below  five  cents 
was  not  abrogated  by  a  subsequent  contract 
providing  that  in  the  construction,  mainte- 
nance, and  ^'operation"  of  its  lines  the  com- 
pany should  be  subject  to  all  present  or  fu- 
ture ordinances  of  the  city.  Minneapolis  St 
R.  Co.  V.  City  of  Minneapolis,  156  Fed.  989, 
1000. 

Where  a  "fire  knocker,"  for  the  purpose 
of  moving  blocked  cars  of  wood,  to  unload 
which  was  a  part  of  his  duty,  was  attempting 
to  remove  the  block  so  as  to  move  the  cars 
a  short  distance,  and  another  "fire  knocker" 
was  on  top  of  the  cars  signaling  the  engineer 
for  tbe  same  purpose,  they  were  engaged  in 
operating  cars  under  Rev.  St.  1895,  art.  4560f, 
exempting  persons  engaged  in  "operating  the 
cars"  from  the  fellow-servant  rule.  Texas 
ft  P.  Ry.  Co.  V.  Johnson,  118  S.  W.  1117,  1118, 
55  Tex.  Civ.  App.  495. 

One  employed  as  night  hostler  in  a  rail- 
road yard  charged  with  the  duty,  pursuant  to 
the  orders  of  bis  superior,  of  turning  engines 
when  they  come  in  the  yard,  seeing  that  they 
get  fuel,  sand,  and  water,  and  are  oiled, 
wiped,  and  dispatched  on  the  road,  is  not, 
while  inspecting  a  switch  engine  to  deter- 
mine whether  it  has  been  properly  wiped, 
engaged  in  the  operation  of  a  locomotive, 
within  the  statute  relating  to  employes  en- 
gaged in  the  work  of  operating  locomotives. 
Galveston,  H.  ft  N.  Ry.  Co.  v.  Cochran,  109 
8.  W.  261,  263,  49  Tex.  Civ.  App.  591. 


Where  a  railroad  section  foreman  was  in- 
jured while  assisting  his  colaborers  in  load- 
ing rails  onto  a  flat  car  composing  part  of  a 
train,  while  the  train  was  at  rest,  he  having 
no  duty  to  perform  with  reference  to  the 
movement  of  the  train,  he  was  not  engaged 
in  operating  a  car,  locomotive,  or  train  with- 
in Sayles'  Ann.  Civ.  St.  1897,  art  45C0f,  pro- 
viding that  every  person,  receiver,  or  corpora- 
tion operating  a  railroad  shall  be  liable  for 
damages  sustained  by  any  servant  or  em- 
ploy4  while  engaged  in  operating  cars,  loco- 
motives, or  trains,  by  reason  of  the  negligence 
of  any  fellow  servant  St.  Louis  Southwest- 
em  Ry.  Co.  of  Texas  v.  McGee  (Tex.)  141 
S.  W.  1054,  1055. 

An  allegation  In  a  petition  that  Injury' 
occurring  upon  the  derailment  of  a  train  was 
caused  from  the  manner  in  which  the  engine 
and  cars  were  being  "operated,"  refers  to  that 
which  was  being  done  by  the  employ^  on  the 
engine  and  cars  at  the  time  of  the  accident, 
and  not  to  the  manner  in  which  the  train 
was  ordered  to  be  run  by  the  officials  of  the 
road.  Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  v. 
Poole,  133  S.  W.  289,  240,  104  Tex.  36. 

A  freight  handler  negligently  run  into 
by  an  engine  while  he  was  pushing  a  car  to  a 
freighthouse  by  direction  of  his  superior  is 
within  Laws  1893,  c.  220,  making  railroad 
companies  liable  for  injuries  to  any  employ^ 
through  the  negligence  of  another  employ^, 
without  contributory  negligence  on  his  part, 
while  engaged  in  "operating  cars."  Ban  v. 
Chicago,  etc.,  R.  Co.,  69  N.  W.  997,  998,  05 
Wis.  69. 

Plaintiff  was  engaged  with  others  in  dis- 
tributing ties  along  a  railway  track.  The  ties 
were  placed  on  a  car  which  was  pushed  along 
the  track  by  plaintiCf  and  the  other  workmen 
and  the  ties  pulled  or  thrown  oflf  where  nee<l- 
ed  without  stopping  the  car,  if  possible.  It 
was  the  duty  of  plaintiff  to  assist  in  starting, 
stopping,  and  moving  the  car  as  well  as 
throwing  off  the  ties.  While  he  was  moving 
a  tie  thrown  off,  a  co-employ^  caused  another 
to  slide  off,  which  injured  him.  Held,  that 
plaintiff  was  injured  while  engaged  in  operat- 
ing a  car  within  the  meaning  of  the  statute, 
declaring  that  the  fact  that  injury  in  such 
cases  is  due  to  the  act  of  a  fellow  servant 
does  not  defeat  recovery.  Freeman  v.  Shaw 
(Tex.)  126  S.  W.  53,  55. 

Where  railroad  employes  were  transport- 
ing ballast  on  a  push  car  for  repair  of  a 
track,  and  had  to  remove  the  car  from  the 
track  between  trips  and  replace  it  on  the 
track,  they  were  "operating  the  car"  within 
a  statute  providing  that  a  railroad  company 
shall  be  liable  for  injuries  to  a  servant,  in 
operating  a  car,  through  the  negligent  act  of 
any  other  servant.  Seery  v.  Gulf,  C.  ft  S.  P. 
Ry.  Co.,  77  S.  W.  950,  951,  34  Tex.  av.  App. 
89. 

Under  Rev.  St  Mo.  1899,  §  2864,  as  amend- 
ed by  Laws  Mo.  1905,  ppu  135-137,  providing 
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that  whenever  any  i)erson,  Including  an  em- 
ploy6  of  the  corporation  or  individual  here- 
inafter referred  to,  whose  death  is  caused  hy 
the  negligence  of  a  coemployfi  thereof,  shall 
die  from  an  injury  resulting  from  or  occa- 
sioned by  the  negligence,  unskillfulness,  or 
crindnal  intent  of  any  officer,  agent,  servant, 
or  whilst  running,  conducting,  or  managing 
any  locomotive,  car,  or  train  of  cars,  or  any 
street  car,  or  of  any  master,  pilot,  engineer, 
agent,  or  employ^  whilst  running,  conducting, 
or  managing  any  steamboat,  or  of  any  driver 
of  any  stage,  automobile,  or  other  public  con- 
veyance whilst  in  charge  of  the  same  as  a 
driver,  and  when  any  passenger  shall  die 
from  an  injury  resulting  from  any  defect  or 
insufficiency  in  any  railroad,  or  in  any  loco- 
motive, car,  street  car,  steamboat,  stage,  au- 
tomobile, or  other  public  conveyance,  the  cor- 
poration, or  individual  in  whose  employ  any 
such  officer,  agent,  servant,  master,  pilot,  en- 
gineer, or  driver  shall  be  when  such  injury 
is  committed,  or  who  owns,  operates,  or  con- 
ducts any  such  railroad,  locomotive,  car, 
street  car,  automobile,  coach,  or  other  public 
conveyance  when  any  injury  is  received  re- 
sulting from  or  occasioned  by  any  defect  or 
insufficiency,  unskillfulness,  negligence,  or 
criminal  intent  above  declared,  shall  forfeit 
and  pay  as  a  penalty  for  every  such  person, 
employ^,  or  passenger  so  dying  not  less  than 
$2,000,  nor  more  than  ?10,000  in  the  discre- 
tion of  the  Jury,  which  may  be  sued  for  and 
recovered  by  persons  bearing  specified  rela- 
tions to  deceased,  the  words  "operates  or  con- 
ducts'* do  not  include  a  mere  servant  of  a 
railroad  company  or  other  public  carrier, 
but  has  reference  to  the  railroad  company  or 
individual,  using  the  locomotive,  cars,  or  oth- 
er conveyances  of  another  railroad  company 
or  individual,  as  lessee  or  bailee  for  the  par- 
ticular purpose.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Stepp,  151  Fed.  d08,  913. 

The  term  "operation,"  as  used  in  Sayles' 
Ann.  Civ.  St  1897,  art  4560f,  providing  that 
every  person  or  corporation  operating  a  rail- 
road shall  be  liable  for  all  damages  sustain- 
ed by  any  servant  thereof  while  engaged  in 
the  work  of  operating  cars  of  such  railroad 
by  reason  of  the  negligence  of  a  fellow  serv- 
ant, comprehends  something  more  than  the 
mere  running  of  cars,  locomotives,  and  trains 
of  a  railroad  company.  It  includes  within 
its  meaning  every  employ^  who  when  injured 
was  performing  some  work  in  the  line  of  his 
duty  directly  connected  with  or  incident  to 
the  movement  and  operation  of  a  car,  loco- 
motive, or  train.  A  servant  of  a  railroad 
company  injured  while  unloading  ties  from 
a  box  car  in  a  train  used  for  distributing  the 
ties  along  the  track  by  the  negligence  of  a 
fellow  servant  was  engaged  in  work  proxi- 
mately and  necessarily  connected  with  the 
operation  of  the  cars  at  the  time  of  his  in- 
Jury  and  was  entitled  to  the  protection  of 
the  statute.    St  Louis  Southwestern  Ry.  Co. 


of  Texas  v.  Thornton,  103  S.  W.  437,  438,  46 
Tex.  Civ.  App.  649. 

OperAtins  nnder  jpatent 

A  license  to  "operate  under  a  patent" 
does  not  authorize  the  licensee  to  buy  up  in- 
fringing articles  made  hy  others,  who  hare 
been  adjudged  infringers,  and  resell  tbem 
under  its  own  name.  Victor  Talking  Mad). 
Co.  V.  American  Oraphophone  Co.,  178  Fed. 
577,  678. 

Where  defendant,  which  had  be«i  enjoin- 
ed from  infringing  a  patent  owned  by  com- 
plainant, covering  a  sound-producing  appara- 
tus for  talking  machines,  including  the  sound 
record,  under  a  subsequent  contract  wltb 
complainant  was  given  the  right  to  "operate** 
under  such  patent,  in  return  for  the  granting 
of  a  like  right  under  a  patent  of  its  own,  it 
had  the  right  to  sell  records  made  hy  another, 
as  well  as  those  of  its  own  make,  and  was 
not  chargeable  with  violation  of  the  i^jnn^ 
tion  because  it  sold  records  made  by  another, 
who  had  been  held  as  a  contributory  infring- 
er of  complainant's  patent;  such  records, 
however,  not  being  a  direct  infringement 
American  Oraphophone  Co.  v.  Victor  Talking 
Mach.  Co.,  183  Fed.  580,  581, 106  C.  C.  A  348. 

OPERATE    SUBSTAHTIAXXT    AS   DE- 


The  words  **to  operate  substantially  as 
described,"  at  the  end  of  a  claim  in  an  ap- 
plication for  a  patent,  do  not  import  into  the 
claim  elements  described  in  the  specification 
but  not  mentioned  in  the  claim  for  the  pur- 
pose of  either  extending  or  limiting  it  Gen- 
eral Electric  Co.  v.  International  Spedalty 
Co.,  126  Fed.  755.  768,  61  C.  C.  A.  329;  De 
Long  Hook  &  Eye  Co.  v.  Francis  Hook  ft  Eye 
&  Fastener  Co.,  150  Fed.  601,  note. 

OPERATED  WITHOITT  LICEHSE 

See  License  (Governmental  Begulatioo). 

OPERATIHG  EXPENSES 

The  "operating  expenses"  of  a  railroad 
include  the  value  of  the  use  of  property  that 
is  used  but  not  consumed  in  rendering  the 
service,  as  well  as  the  value  of  labor  and 
management  used,  and  of  property  used  and 
consumed,  in  rendering  the  service.  State  ex 
rel.  Railroad  Com'rs  v.  Louisville  ft  N.  B- 
Co.,  57  South.  673,  676,  63  Fla.  274. 

It  has  been  held  that  taxes,  rents,  an<i 
cost  of  construction  are  "operating  expenses" 
of  a  railroad.  There  are  some  kinds  of  coo- 
struction,  some  kinds  of  rents,  and  wme 
kinds  of  taxes,  that  ought  not  to  be  diarRed 
as  "operating  expenses" ;  but  whether  or  nnt 
rents,  taxes,  and  cost  of  construction  are  **op- 
erating  expenses**  depends  on  the  dream- 
stances  of  each  particular  case,  to  be  deter- 
mined by  the  evidence.  Schmidt  v.  lionis- 
ville,  C.  &  L.  Ry.  Co.,  84  S.  W.  314,  818, 11» 
Ky.  287. 

Liabilities  incurred  by  the  receiver  ot  a 
railroad  for  car  rentals,  for  cars  destroye^i 
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by  fire,  for  rolling  stock,  eqnlpment  ftnd  traf- 
fic balances  due  other  roads,  and  for  dam- 
ages for  injaries  to  persons  or  property  caus- 
ed by  torts  of  the  servants  of  the  receiver 
are  legally  classed  as  items  of  "operating  ex- 
penses." St  Louis  Union  Trust  Co.  v.  Texas 
Southern  Ry.  Co.  (Tex.)  126  S.  W.  296,  300. 

OPEBATION 

See  Mining  Operation ;  Negligent  Opera- 
tion. 

A  policy  Indemnifying  an  employer 
against  liability  for  claims  for  personal  in- 
juries to  its  employ^  while  engaged  in  **oper- 
ations  connected  with  the  business  of  iron 
and  steel  works,"  covers  injuries  received  by 
an  employ^  by  reason  of  the  construction  ol 
a  building  by  the  employer  for  use  in  his 
business.  Uoven  v.  Employers'  Ldab.  Ass'n 
Corp.,  67  N.  W.  46,  48,  93  Wis.  201,  32  L.  R. 

The  wor(}  "thing**  is  defined  as  "that 
which  is  or  may  become  the  object  of 
thought;  that  which  has  existence  or  is  con- 
<^ved  or  imagined  as  having  existence ;  any 
object,  substance,  attribute,  idea,  fact,  cir- 
cumstance, event,  etc.  A  thing  may  be  mate- 
rial or  ideal,  animate  or  inanimate,  actual, 
possible,  or  imaginary."  And  the  word  "op- 
eration" is  defined  as  "the  course  of  action  or 
series  of  acts  by  which  some  result  is  accom- 
plished ;  process,  (a)  In  surg.,  the  act  or  se- 
ries of  acts  and  manipulations  performed  up- 
on a  patient's  body,  as  in  setting  a  bone,  am- 
putating a  limb,  extracting  a  tooth,  etc."  An 
indictment  under  the  federal  statute  for  mail- 
ing a  letter  giving  information  where  and 
how  and  of  whom  and  by  what  means  arti- 
cles and  things  designed  and  intended  for  the 
procuring  of  an  abortion  might  be  obtained 
states  an  offense,  where  it  sets  out  a  letter 
written  to  defendant  inquiring  for  some  medi- 
cine or  other  means  for  accomplishing  such 
result,  and  a  letter,  alleged  to  have  been 
mailed  by  defendant  in  reply,  which,  when 
read  in  connection  with  the  letter  of  inquiry, 
in  effect  offers  for  a  stated  consideration  to 
effect  the  desired  result  by  some  treatment  or 
operation,  although  the  particular  means  is 
not  specified;  the  word  "thing,"  as  used  in 
the  statute,  being  a  comprehensive  term, 
wliich  includes  any  kind  of  treatment  or  op- 
efration.  United  States  v.  Somers,  164  Fed. 
250,  261,  262  (quoting  and  adopting  definition 
in  Cent  Diet.). 

The  term  "operation,"  in  an  accident  in- 
surance policy  issued  to  a  physician  which 
covered  "that  class  of  injuries  known  as  sep- 
tic wounds,  caused  by  accident  while  per* 
forming  any  'operation'  pertaining  to  the 
business  of  the  insured,"  means  treatment 
pertaining  to  the  business  of  insured,  and  the 
comimny  was  liable  where  death  was  caused 
by  septicaemia  resulting  from  a  wound  from 
a  broken  bottle  which  he  broke  while  prepar- 
ing medicine  for  a  patient.    Central  Accident 


Ins.  Co.  y.  Rembe,  77  N.  B.  123,  126,  220  111. 
151,  5  li.  R.  A.  (N.  S.)  d33,  110  Am.  St  Rep. 
285,  5  Ann.  Cas.  156. 

A  surgical  "  'operation*  begins  when  the 
opening  is  made  into  the  body  and  ends  when 
this  opening  has  been  closed  in  a  proper 
way  after  all  appliances  necessary  to  the 
successful  operation  have  been  removed  from 
the  body."  Harris  v.  Fall,  177  Fed.  79,  84, 
100  C.  C.  A.  497,  27  Ia  B.  A.  (N.  S.)  1174 
(quoting  and  adopting  definition  ta  Akridge  v. 
Noble,  41  S.  E.  78,  114  Ga.  949). 

OPEBATIOlf  AKD  REPAIR 

Labor  performed  in  mowing  grass,  weeds, 
and  bushes  off  a  railway  right  of  way  is 
work  done  in  the  "operation  and  repair  of  a 
railroad,"  within  Sayles'  Ann.  Olv.  St  1897, 
art.  3312.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Bryan  (Tex.)  107  S.  W.  572,  576  (citing 
Pittsburg  &  B.  Pass.  Ry.  Co.  v.  City  of  Pitts- 
burg, 80  Pa.  72,  74;  Arthur  y.  City  of 
Charleston,  41  8.  B.  171,  51  W.  Va.  182). 

OPERATION  OF  LAW 

See  Domicile  by  Operation  of  Law. 

The  suing  out  of  an  injunction  to  re- 
strain a  performance  of  a  contract  for  street 
improvements  is  not  a  prevention  of  perform- 
ance by  the  "operation  of  law"  wittiin  the 
meaning  of  that  phrase  as  used  in  Civ.  Code, 
I  1511,  providing  that  the  want  of  perform- 
ance of  an  obligation  Is  excused  when  such 
performance  is  prevented  or  delayed  by  the 
"operation  of  law."  Union  Contracting  Ik 
Paving  Co.  V.  Campbell,  84  Pac.  305,  306,  2 
CaL  App.  534. 

OPERATIVB 

See  Practical  Railroad  Operatives. 

CiTil  enffiAeer 

A  civil  engineer  is  not  entitled  to  a  lien 
for  wages  earned  by  him  in  the  construction 
of  a  railroad  under  Rev.  St.  art  3312,  be- 
ing neither  a  "mechanic,"  "laborer,"  nor 
"operative."  Gulf  &  B.  V.  B.  Co.  v.  Berry, 
72  S.  W.  1049,  1050,  81  Tex.  Civ.  App.  3. 

Operator  dlstiaffnlslied 

See  Operator. 

Worknum  distinsuislied 

See  Workmen. 


Operator ;     Telegraph 


OPERATOR 

See    Confidence 
Op^ator. 

In  an  arbitration  proceeding  between 
a  railroad  company,  and  the  Order  of  Rail- 
road Telegraphers,  in  which  the  question  was 
submitted  whether  members  of  the  Order  of 
Railroad  Telegraphers  in  the  employ  of  the 
railroad  company  should  legislate  for  train 
dispatchers,  relative  to  rates  of  pay,  hours 
of  service,  or  otherwise,  expert  or  opinion 
evidence  tending  to  show  that  a  train  dis- 
patcher was  an  entirely  different  functionary 
from  a  telegrapher  or  "operator,"  that  while 
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tbe  dispatcher  might  be  an  operator  he  was 
not  necessarily  such,  his  duties  being  very 
dissimilar  in  character,  largely  administra- 
tive, and  of  much  greater  importance  not  only 
to  his  employer  in  carrying  on  the  service  but 
to  the  safety  and  convenience  of  the  public, 
that  he  stood  In  a  different  relation  to  his 
employer,  as  well  in  fact  as  in  law,  and  rep- 
resenting him  in  the  discharge  of  his  duties 
as  an  alter  ego  or  vice  principal  in  his  re- 
lations with  other  employes,  was  competent. 
In  re  Southern  Pac.  Co.,  155  Fed.  1001,  1004. 

OperAtive  distiiiKiiiilied 

An  "operator"  is  one  who  operates  or 
produces  an  effect,  while  an  "operative"  is  a 
skilled  workman,  an  artisan,  or  mechanic. 
Seaboard  Air  Line  Ry.  v.  Continental  Trust 
Co.,  166  Fed.  597,  600. 

OPHTHALMOLOGY 

Practice  of  science  as  practice  of  medi- 
cine, see  Practice  of  Medicine. 

OPINION 

See  Fixed  Opinion;   Intimation  of  Opin- 
ion;  Matter  of  Impression  or  Opinion. 

An  "opinion"  is  "a  notion  of  conviction 
founded  on  probable  evidence;  belief  stronger 
than  an  impression,  less  strong  than  positive 
knowledge."  In  re  Clark,  103  S.  W.  1105, 
1108,  126  Mo.  App.  301  (quoting  Webst  Diet). 

"Opinion"  arises  when  the  assent  of  the 
understanding  is  so  far  gained  by  the  evi- 
dence of  probability  that  it  rather  inclines  to 
one  persuasion  than  to  another,  yet  not  with- 
out a  mixture  of  uncertainty  or  doubt.  Hil- 
ton V.  Territory,  99  Pac  163,  167.  1  OkL  Cr. 
566. 

"While  the  word  "opinion,"  in  a  close  and 
strict  sense,  means  a  court's  decision  upon 
pleadings  ttnd  facts  duly  presented  in  a 
causO)  yet  in  a  broader  sense  it  means  one's 
**notion,"  "idea,"  *'view,"  or  even  one's  "senti- 
ments." Ex  parte  Clark,  106  S.  W.  990,  998, 
208  Mo.  121,  15  L.  R.  A.  (N.  S.)  389. 

In  an  action  for  injuries  to  a  passenger, 
testimony  of  plaintiff  that  she  slipped  on 
material  on  the  platform  of  the  car  which 
"looked  like  old  ice"  is  not  an  "opinion"  in  its 
ordinary  sense,  which  is  an  inference  as  to 
what  will  follow  from  a  given  state  of  facts, 
"but  is  the  observation  of  an  existing  condi- 
tion." Murphy  v.  North  Jersey  St  By.  Co., 
80  Atl.  331,  334,  81  N.  J.  L.  706,  35  L.  B.  A. 
(N.  S.)  592. 

Am  disqualifyins  *  Juror 

As  applied  to  the  opinion  of  a  juror  when 
challenged  for  bias,  an  "impression"  of  the 
Juror  is  correctly  defined  as  an  opinion,  re- 
membrance, or  belief,  especially  when  that  is 
somewhat  indistinct  or  vague.  Under  St.  $ 
7278,  providing  that  if  a  Juror  has  formed 
an  "opinion"  the  court  may  examine  him 
and  permit  him  to  serve  if  satisfied  that  the. 


Juror  will  render  an  impartial  verdict  on  tbe 
evidence,  "opinion"  is  a  conclusion  or  & 
Judgment  held  with  confidence  but  falling 
short  of  positive  knowledge,  fiacts  held  to 
show  that  the  court  did  not  abuse  its  di»- 
certain  in  overruling  a  challenge  for  bias 
after  an  examination  on  voir  dire.  Lindsey 
V.  State,  69  N.  E.  126, 131,  69  Ohio.  St  215. 

False  representation  dlatincnlaJked 

See  False  Bepresentatlon. 

Impression  or  nnderstandine 

There  is  "a  marked  distinction  between 
a  matter  of  'opinion'  and  a  matter  of  'impres- 
sion' or  'understanding.'  The  former  Is  predi- 
cated upon  the  existence  or  nonexistence  of 
a  fact  The  latter  is  only  a  deduction  drawn 
from  the  assumption  of  that  fact  so  that, 
while  the  one  may  rise  to  the  standard  of 
evidence,  the  other  is  universally  rejected  as 
such."  Cross  v.  Aby,  45  South.  820,  822,  55 
Fla.  311  (quoting  and  adopting  definition  in 
Chaires  v.  Brady,  10  Fla.  133,  140). 

An  "opinion,"  within  the  meaning  of 
Bates'  Ann.  St.  |  7278,  providing  that  if  a 
Juror  has  formed  an  opinion  the  court  shall 
thereupon  proceed  to  examine  him  on  tbe 
grounds  of  such,  opinion,  etc.,  is  well  defined 
as  being  a  conclusion  or  Judgment  held  with 
confidence  but  falling  short  of  positive  knowl- 
edge, and  while  an  "opinion"  and  an  "im- 
pression" are  alike  in  mind,  there  is  an  es- 
sential difference  between  the  two  in  degree, 
an  impression  as  applied  to  this  subject-mat- 
ter being  correctly  defined  as,  a  notion,  re- 
membrance, or  belief  especially  one  that  Ih 
somewhat  indistinct  or  vague.  lindsey  t. 
State,  69  N.  B.  126,  131,  69  Ohio  St  215. 

Within  Gen.  St.  853,  §  205,  providing  that 
it  shall  be  good  cause  of  challenge  to  a  juror 
that  he  has  formed  or  expressed  an  opinion 
on  the  issue  or  any  material  fact  to  be  tried, 
an  impression  depending  only  on  the  news- 
paper account  of  the  truth  of  which  he  had 
no  knowledge  is  not  an  opinion.  State  r. 
Medllcott,  9  K6n.  257,  279. 

Jiidsnent  distiasiUslied 

See  Judgment  (Of  Court). 

Statement  of  f aet  distincvisked 

"To  distinguish  'opinions*  from  •state- 
ment of  facts,'  the  general  rule  is  if  the 
vendor,  knowing  them  to  be  untrue,  njakes 
statements  with  the  intention  of  misleading 
the  vendee,  and  if  the  latter,  relying  upon 
them,  is  misled  to  his  injury,  or  if  he  induces 
the  vendee  not  to  make  inquirtes  with  re- 
spect to  value,  or  any  extrinsic  facts  affect- 
ing values,  or  makes  statements  in  saeb  a 
manner  that  the  vendee,  instead  of  being  put 
on  inquiry,  is  put  off  his  guard,  it  has  been 
held  that  a  substantial  right  to  recover  dani- 
ages  is  created,  or  the  vendee  may,  at  his 
opinion,  avoid  the  contract.  To  effect  this, 
however,  the  representations  must,  as  a 
rule,  be  coupled  with  other  dxcnmstance:^ 
as  where  they  are  frandalently  made  of  par- 
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ticulars  in  relation  to  the  estate  which  the 
vendee  has  not  equal  means  of  knowing,  and 
where  he  is  induced  by  the  vendor's  artifice 
to  forbear  inquiries  which  he  would  other- 
wise have  made;  but  whether  a  representa- 
tion as  to  value  is  merely  an  expression  of 
'opinion'  or  belief,  or  an  affirmation  of  fact 
to  be  relied  on,  is  a  question  for  the  jury,  and 
should  properly  be  left  to  their  decision. 
Again,  while  the  purchaser  must  rely  upon 
his  own  judgment  in  questions  of  value,  yet, 
in  regard  to  any  extrinsic  facts  affecting  the 
quality  or  value  of  the  subject  of  the  con- 
tract, he  may  rely  upon  the  assurances  of 
the  vendor ;  and,  if  he  does  so  rely,  and  those 
assurances  are  fraudulently  made  to  induce 
him  to  enter  into  the  contract,  he  may  main- 
tain an  action  for  the  injury  sustained.** 
Oneal  ▼.  Weisman,  88  S.  W.  290,  292,  39  Tex. 
Giv.  App.  592  (quoting  and  adopting  defini- 
tion 2  Warv.  Vendors,  f  946). 

A  statement  of  a  salesman  of  a  seller  of 
an  automobile  that  the  tires  of  the  machine 
were  as  good  as  new  was  merely  an  expres- 
sion of  '^opinion"  as  to  their  condition,  and 
not  a  statement  of  a  present  existing  fact, 
necessary  to  constitute  a  warranty.  Warren 
V.  Walter  Automobile  Co.,  99  N.  Y.  Supp.  396, 
398,  60  Misc.  Rep.  605. 

OPreraON  (Of  court) 

See  On  the  Opinion  Below. 

An  "opinion"  is  a  written  statement  by 
the  court  of  its  reasons  for  the  conclusion 
reached  from  an  examination  of  the  law  and 
of  the  facts  in  controversy,  but  forms  no  part 
of  the  judgment,  though  it  may  with  proprie- 
ty be  consulted  to  explain  an  ambiguity 
therein.  State  v.  Gray,  71  Pac.  978,  979,  42 
Or.  2^  (adopting  definition  in  Houston  v. 
Williams,  13  Cal.  24,  73  Am.  Dea  565 ;  Keane 
V.  Fisher,  10  La.  Ann.  261). 

Tlie  "opinion"  of  a  court  giving  the  rea- 
sons on-  which  its  judgment  is  based  is  never 
called  a  "report"  In  appellate  tribunals, 
when  in  a  given  case  the  court  has  reached 
its  conclusion,  and  is  ready  to  pronounce  its 
judgment,  some  member  of  the  court  is  usual- 
ly designated  to  prepare  the  opinion,  but 
he  is  never  said  to  report  it  The  opinion  is 
delivered,  not  reported,  by  him.  Gillette  v. 
Peabody,  75  Pac  18,  20, 19  Colo.  App.  356. 

In  Pennsylvania  practice,  the  docket  en- 
try, ••rule  absolute  for  new  trial,"  implies  all 
that  is  meant  by  the  words  "judgment  vacat- 
ed, verdict  set  aside,  and  new  trial  granted," 
and  following  that  practice  in  the  United 
Stated  Circuit  Court  of  the  Eastern  District 
of  Pennsylvania,  the  words  "opinion  granting 
a  new  trial  filed,"  entered  in  the  appearance 
docket  of  the  Lnited  States  court,  have  the 
effect  of  disposing  of  any  docket  entries 
whicli  stand  in  the  way  of  the  order,  and  im- 
ply 9.11  that  is  meant  by  the  words  "judgment 
vacated,  verdict  set  aside,  and  new  trial 
granted*"    Bvans  v.  Freeman,  140  Fed.  419, 


423  (citing  Fisher  v«  Hestonvtlle,  M.  ft  F. 
Pass.  Ry.  Co.,  40  Atl.  97,  185  Pa.  602). 

Becdaion  distiasnisked 

Under  Eev.  Civ.  St  1911,  art  1955,  pro- 
viding that  a  plaintiff  may  take  a  nonsuit  be- 
fore the  jury  retires,  and,  on  trial  by  the 
judge,  before  decision  is  announced,  the  term 
"decision"  is  not  equivalent  to  .  "opinion," 
and,  though  the  court  in  a  case  tried  without 
a  jury  expressed  an  opinion  indicating  that 
be  intended  to  render  a  decision  in  favor  of 
the  defendants,  the  plaintiffs  would  not  be 
precluded  thereby  from  having  a  nonsuit  (cit- 
ing 2  Words  and  Phrases,  p.  1901).  Kldd  v. 
Mccracken,  150  S.  W.  885,  887,  105  Tex.  383. 

As  Jndsmeat 

See  Judgment  (Of  Court). 

OPINIOK  EVIDENCE 

"Opinion  evidence"  is  that  which  is  giv- 
en by  a  person  of  ordinary  capacity  who  has 
by  opportunity  for  practice  acquired  a  special 
knowledge  outside  of  the  limits  of  common 
observation  and  which  may  be  of  value  in 
elucidating  a  matter  under  consideration. 
Cnie  experiential  qualifications  of  the  witness, 
including  his  opportunity  to  observe  the  very 
thing  under  inquiry,  being  first  shown,  his 
si>eclal  knowledge  may  be  imparted  in  aid  of 
the  jurors  at  the  trial  under  questions  in 
ordinary  form.  Crosby  v.  Wells»  67  Atl.  295, 
298,  73  N.  J.  Law,  790. 

All  matters  of  physical  facts  are  not 
"opinion  evidence"  in  the  legal  sense  of  that 
term.  They  are  not  theoretical,  nor  conclu- 
sions drawn  by  inference,  but  a  statement  of 
facts  from  personal  observatioti,  and  hence 
also  they  are  not  "expert  evidence."  The 
exceptions  to  the  rule  that  witnesses  cannot 
give  opinions  is  not  confined  to  the  evidence 
of  experts  testifying  on  subjects  requiring 
special  knowledge,  skill,  or  learning,  but  it 
includes  the  evidence  of  common  observers 
testii^ing  the  result  of  their  observations 
made  at  the  time  in  regard  to  common  ap- 
pearances, facts,  and  conditions  which  can- 
not be  reproduced  and  made  palpable  to  a 
jury.  Britt  v.  Carolina  Northern  B.  Ca,  61 
S.  B.  bOl,  603,  148    N.  C.  37. 

OPIUM 

See  Crude  Opium. 

Manufacture  of,  see  Manufactures — Man- 
ufactured Articles. 

Unmanufactured  opium,  see  Unmanu- 
factured. 

OPPORTUNITY 

See  Clear  Opportunity. 

By  "opportunity"  is  meant  "fit  or  con- 
venient time;  suitable  occasion;  time  or 
place  favorable  for  executing  the  purpose 
or  doing  the  thing  in  question."  Under  a 
provision  in  a  policy  of  insurance  that  a  de- 
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llnquent'  should  haye  the  "opportunity  for 
reinstatement  on  similar  conditions/*  the 
context  showing  that  the  term  "similar  con- 
ditions*' had  reference  to  the  payment  of 
past-due  premiums,  assessments,  and  other 
indebtedness,  a  delinquent  was  entitled  to 
reinstatement,  and,  if  the  company  refused 
to  reinstate  him,  to  recover  the  premiums 
paid  in  the  absence  of  anything  in  the  policy 
which  required  the  approval  of  the  company, 
or  any  of  its  officers  as  a  condition  precedent 
to  reinstatement  Lane  v.  Fidelity  Mut. 
Life  Ins.  Co.,  54  S.  B.  854,  855,  142  N.  C.  65, 
115  Am.  St  Rep.  729. 

The  rule  that  opportunity  to  know  the 
truth  will  prevent  recovery  means  merely 
that  one  may  not  blindly  act  on  statement  in 
disregard  of  knowledge  of  their  falsity  or 
with  such  opportunity  that  by  the  exercise 
of  ordinary  observation,  not  necessarily  by 
search,  he  would  have  known  thereof. 
Jacobsen  v.  Whitely,  120  N.  W.  285,  286,  138 
Wis.  434. 

OPPOSITE 

'the  term  "opposite,"  in  a  stipulation  In 
a  contract  between  a  railroad  company  and 
landowners,  providing  that  the  former 
should  have  certain  rights  respecting  land  in 
consideration  of  the  construction  of  its 
railroad,  and  that  the  company  would  cause 
its  railroad  to  be  constructed  within  one 
year  and  In  operation  "opposite"  lands  of  the 
parties  by  a  time  fixed,  must  be  liberally  and 
reasonably  construed  so  as  to  carry  into 
effect  the  general  intent  expressed  in  the 
contract,  and  means  a  place  or  places  from 
which  the  land  can  be  reached  for  develop- 
ment of  its  resources,  it  being  underlaid  with 
coal,  economically  and  conveniently,  consid- 
ering the  topography  of  the  land  and  all  ma- 
terial circumstances,  and  completion  of  the 
road  to  a  point  10  miles  distant  from  the 
place  from  which  this  can  be  done,  Is  not  a 
compliance  with  the  stipulation,  though  It  is 
possible  to  build  a  branch  road  to  the  land 
from  that  point  Adams  v.  Guyandotte  Val- 
ley Ry.  Co.,  61  S.  E.  341,  343,  64  W.  Va.  181. 

Adverse  wjnonjnkouB 

"Opposite"  is  a  synonym  of  "adverse." 
Prunty  v.  Consolidated  Fuel,  etc.,  Co.,  108 
Pac.  802, 803,  82  Kan.  541  (ciUng  Webst  Uni- 
versal Diet). 

OPPOSITE  PARTY 

The  term  "opposite  party,"  as  used  in  a 
statute  providing  for  the  reversal  of  a  decree 
entered  on  a  bill  taken  for  confessed,  and 
requiring  reasonable  notice  to  the  opposite 
party  of  the  motion  to  reverse,  does  ^ot  mean 
only  the  plaintiff,  but  any  party  to  the  suit 
who  has  an  interest  In  upholding  the  decree 
sought  to  be  reversed,  whose  pecimiary  or 
profiting  Interest  would  be  prejudiced  by  re- 
versaL    It  means  opposite  in  interest    Mor- 


rison 4b  Co.  ▼.  Leach,  47  S.  EL  237,  238, 55  W. 
Va.  126. 

The  phrase  "opposite  party,"  in  the  stat- 
ute providing  that  when  a  suit  is  prosecuted 
or  defended  by  heirs,  assigns,  devisees,  lega- 
tees, or  personal  representatives  of  a  <le- 
ceased  person,  the  "opposite  party"  shall 
not  be  admitted  to  testify  to  matters  equally 
within  the  knowledge  of  decedent  refers  to 
the  real  party  in  interest  who  must  be  condad- 
ed  by  the  determination  of  the  suit  Where 
on  appeal  by  heirs  from  an  order  allowing  the 
final  account  of  the  administrator,  the  issue 
was  whetheV  certificates  of  deposit  infkvorof 
decedent  and  which  had  been  in  the  hands 
of  the  administrator  were  a  part  of  the  es- 
tate, the  testimony  of  a  witness  on  behalf  of 
the  administrator  that  the  property  belong- 
ed to  her  by  gift  causa  mortis  from  decedent 
was  not  Incompetent ;  the  witness  not  beinf 
the  real  party  in  Interest  Reed  ▼.  Whipple^ 
103  N.  W.  548,  553,  140  Mich.  7. 

OPPOSITE  TO 

Laws  1815,  c  ld9,  S  If  supplementins 
Rev.  Laws  1813,  c.  74,  §  4,  allowed  the  com- 
missioners of  the  land  ofi9ce  to  grant  to  *'ad- 
Jacent"  owners  land  under  the  water  sar- 
rounding  Staten  Island,  which  grant  was  not 
to  extend  more  than  500  feet  from  low-water 
mark.  A.  riparian  landowner  applied  for  a 
grant  of  land  opposite  to  and  "adjoining'* 
his,  and  extending  to  a  point  600  feet  from 
low-water  mark,  and  an  aflidavit  appended 
to  his  application  de8cril)ed  his  land  as  be- 
ing bound  by  the  low-water  mark.  The  At- 
torney General  recommended  that  applicant 
be  granted  the  land  "opposite  to"  that  nov 
held  by  him,  and  the  conunissioners  passed  a 
resolution  that  letters  patent  be  issued  to 
him  for  the  land  under  water  applied  for.  A 
patent  was  Issued,  describing  the  land  grant- 
ed as  beginning  at  low-water  mark  and  ex- 
tending to  a  point  500  feet  out  Held,  that 
the  words  ''adjoining*'  and  "opposite  to- 
must  be  understood  to  be  equivalent 'to  "ad- 
jacent" as  used  In  the  statute,  and  the  ap- 
plication must  be  taken  to  apply  to  land 
immediately  contiguous  to  that  of  the  appli- 
cant and  as  declaring  that  he  owned  the  land 
to  low- water  mark,  and  hence  was  broad 
enough  to  Include  any  land  lying  between  his 
actual  boundary  and  low-water  mark,  so 
that  the  patent  must  be  construed  as  grant- 
ing to  applicant  all  the  land  lying  between 
his  land  and  a  line  500  feet  out  from  low- 
water  mark,  as  any  other  oonstruction  vonld 
not  be  In  accord  with  the  commlssionerB'  re^ 
olutlon,  and  would  render  the  patent  void 
under  the  statute.  Bardes  v.  Hermao,  12^ 
N.  Y.  Supp.  723,  726,  144  App.  DIt.  7?2: 
Warth  V.  Same,  129  N.  X.  Supp.  730, 144  A|>pi 
Dlv.  943. 

OPPRESSION 

A  police  officer  Is  guilty  of  ••oppression" 
under  Pen.  Code,  (  556,  where  he  eaters  a 
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saloon,  and,  without  any  Justification,,  points 
a  pistol  at  a  woman  who  is  there,  and  de- 
tains her  tigatDBt  her  will,  and  commits  acts 
whereby  she  is  injured.  People  ex  rel. 
Reardon  v.  Flynn,  111  N.  T.  Supp.  1067,  58 
Misc.  Rep.  624. 

Where  a  person  goes  to  a  billiard  room 
to  collect  a  bill,  and  while  there  the  place  is 
raided  by  the  police  on  information  that 
gambling  was  going  on  there,  and  an  officer, 
though  told  by  such  person  of  the  reason  for 
his  presence,  struck  him  and  took  him  before 
a  magistrate  for  disorderly  conduct,  oi^ 
which  charge  the  magistrate  discharged  him, 
and  such  person  was  neither  gambling  nor 
in  the  commission  of  any  overt  act  authoriz- 
ing his  arrest,  the  police  officer  was  guilty  of 
"oppression"  under  Pen.  Code,  |  556.  People 
ex  rel.  Reardon  v.  Flynn,  111  N.  Y.  Supp. 
1065,  1066,  58  Misc.  Rep.  621. 

''Oppression"  is  defined  by  the  Standard 
Dictionary  as  "the  act  of  subjecting  to  cruel 
and  unjust  hardships."  The  mere  omission 
to  repair  a  damage  unintentionally,  though 
negligently  done,  cannot  be  said  to  be  sub- 
jection to  cruel  and  unjust  hardship.  Civ. 
Code,  §  3294,  authorizing  an  award  of  puni- 
tive damages  in  an  action  not  arising  from 
contract,  where  defendant  has  been  guilty 
of  oppression,  fraud,  or  malice,  express  or 
implied,  does  not  apply  to  a  case  of  simple 
negligence.  That  defendant  constructed  a 
bulkhead  adjoining  plaintifTs  property  for 
the  purpose  of  retaining  dirt,  gravel,  sand, 
etc.,  so  negligently  that  it  gave  way,  and  pre- 
cipitated gravel,  dirt,  etc.,  onto  plaintifTs 
premises,  destroying  a  portion  of  his  fence 
and  chicken  house,  was  insufficient  to  show 
sucb  gross  negligence,  wantonness,  or  oppres- 
sion aa  to  Justify  an  award  of  punitive  dapti- 
ages.  Spencer  v.  San  Francisco  Brick  Co., 
89  Pac.  851,  862,  5  Cal.  App.  126. 

OPPRESSIVE  AOT 

There  is  no  fatal  inconsistency  between 
a  general  verdict  against  a  sheriff  on  the 
theory  that  he  was  a  trespasser  in  making 
an  execution  levy  and  special  findings  show- 
ing that  he  acted  "oppressively,"  though  the 
jury  do  not  affirmatively  find  that  the  writ 
was  in  his  hands  more  than  60  days  before 
the  levy  so  as  to  make  him  liable  on  the  the- 
ory that  the  writ  was  functus  officio;  an 
"oppressive"  act  in  Its  ordinary  sense  being 
an  act  of  cruelty,  severity,  unlawful  ex- 
action, domination,  or  excessive  use  of  au- 
thority. Gallegos  v.  Sandoval,  106  Paa  373, 
376,  15  N.  M.  216. 

OPTIC 

OPTICAI.  INSTRUKElfT 

Certain  small  slightly  made  magic  lan- 
terns not  sufficiently  substantial  to  be  used 
by  mature  persons,  but  rather  by  children  as 
toys,    are  not  dutiable  as  "optical  instru- 
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ments,'*  under  Tariff  Act  1894,  S  1»  Schedule 
B,  par.  98.  Borgfeldt  v.  United  States,  124 
Fed.  457,  458. 

OPTICIAK 

Itinerant  optician,  as  merchant,  see  Mer- 
chant. 

An  "optician"  is  a  maker  of  optical  in- 
struments, and  applies  to  a  man  who  fits 
glasses  to  the  eyes.  One  who  diagnosed 
his  patient's  diseases  by  a  microscopic  exam- 
ination of  a  drop  of  blood,  and  treated  them 
by  placing  them  under  the  rays  of  electric 
arc  lights,  is  not  an  "optician*'  within  Acts 
1901^  p.  115,  a  78,  excepting  opticians  from 
its  provisions  as  to  licensing  persons  practic- 
ing medicine.  O'Neil  v.  State,  90  S.  W.  627, 
628,  115  Tenn.  427,  3  L.  R.  A.  (N.  S.)  762. 

OPTIOS 

The  term  "optics,"  as  defined  by  the 
Standard  Dictionary,  is  "the  science  that 
treats  of  light  and  rision,  the  organs  of 
sight,  chromatics,  and  all  that  is  connected 
with  the  phenomena  of  sight.  It  includes: 
(1)  Geometrical  optics.  (2)  Physical  optics, 
embracing  (a)  the  undulatory  theory,  and 
the  effect  explained  by  it,  as  polarization, 
refraction,  and  interference;  and  (b)  elec- 
tro-optics, treating  of  such  phenomena  as  de- 
pends on  bodily  function  or  brain  action." 
O'NeU  V.  State,  90  S.  W.  627,  629,  115  Tenn. 
427,  3  li.  R.  A.  (N.  S.)  762. 

OPTION 

See   At  the   Option   of   Either   Party; 

Buyer's  Option;    Local  Option  Law; 

On  Accepting  this  Option. 
Agency  distinguished,  see  Agency. 
As  property,  see  Property. 
As  sale,  see  Sale. 
See,  also,  Attempt  to  Purchase. 

An  "option"  is  an  exclusive  privilege  to 
buy;  and  a  contract  for  an  option  is  the 
agreement  by  which  the  privilege  is  created. 
Benedict  v.  Pincus,  84  N.  E.  284,  286,  191 
N.  Y.  377. 

An  "option"  is  a  right  acquired  by  con- 
tract to  accept  or  reject  an  offer  to  purchase 
property  at  a  fixed  price  within  a  fipeclfied 
time.  Wlnslow  v.  Duudom,  125  Pac.  136, 138, 
46  Mont.  71. 

An  "option"  is  a  continuing  offer  which 
the  offerer  may  not  withdraw  until  the  expi- 
ration of  the  time  limited.  Adams  v.  Pea- 
body  Coal  Co.,  82  N.  E.  645,  646,  230  111.  469. 

An  "option"  is  simply  a  contract,  by 
which  the  owner  of  property  agrees  that  an- 
other shall  have  a  right  to  buy  it  at  a  fixed 
price  within  a  certain  time.  The  owner  does 
not  sell  the  property,  but  sells  the  privilege 
to  buy  at  the  option  of  the  other  person. 
McGregor  v.  Ireland,  121  Pac.  358,  86  Kan. 
426  (citing  6  Words  and  Phrases,  p.  5001). 
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''An  option  conveys  no  title  to  the  thing 
sold,  but  creates  rights  in  personam,  which 
may  be  again  sold  or  assigned  by  the  ven- 
dee." Womack  v.  Coleman,  100  N.  W.  9,  11, 
92  mnn.  328. 

An  "option"  has  been  defined  to  be  "an 
unaccepted  offer  to  sell."  It  transfers  no 
title  or  right  in  rem,  but  creates  a  right  in 
personam,  and  that  right  is  to  accept  or  re- 
ject a  present  offer  within  a  limited  or  rea- 
sonable time  in  the  future.  It  is  a  continu- 
ing offer  until  the  expiration  of  the  time 
limited.  Standiford  v.  Thompson,  136  Fed. 
991,  996,  68  O.  G.  A.  425. 

"  *An  option  contract  to  purchase*  is  but 
a  continuing  offer  to  sell,  and  conveys  no 
interest  in  the  property.  •  ♦  ♦  Although 
based  upon  a  consideration,  it  is  but  an  of- 
fer, a  privilege  extended,  differing  from  an 
ordinary  offer  only  in  this:  That  it  is  not 
revocable,  because  based  upon  a  valuable 
conidderation.  An  assignment  of  it  therefore 
passes  no  interest  in  the  property  to  which  it 
relates."  Rease  v.  Kittte,  49  S.  lEL  150,  154, 
56  W.  Va.  269  (citing  Caldwell  v.  Frasder,  68 
Pac.  1076,  65  Kan.  24;  Gilbert  v.  Pprt,  28 
Ohio  St.  276). 

An  "option"  is  "a  right  of  choice  or  elec- 
tion; sometimes  applied  to  contracts  whereby 
one  purchases  the  right  for  a  certain  'time, 
at  his  election,  to  demand  and  receive  or  to 
deliver  property  at  a  stated  price."  Mont- 
gomery V.  Hundley,  103  S.  W.  527,  531,  205 
Alo.  138,  11  L.  R.  A.  (N.  S.)  122  (quoUng  and 
adopting  the  definition  in  Cyc.  Law  ^  Diet  p. 
645). 

The  obligation  by  which  one  binds  him- 
self to  sell,  and  leaves  it  discretionary  with 
the  other  party  to  buy,  is  what  is  termed  in 
law  an  "option,"  which  is  simply  a  contract 
by  which  the  owner  of  property  agrees  with 
another  person  that  he  shall  have  the  right 
to  buy  the  property  at  a  fixed  price  within  a 
certain  time.  Montgomery  v.  Waldeck,  2 
Alaska,  581,  585;  Montgomery  v.  Hundley, 
103  S.  W.  527,  531,  205  Mo.  138,  11  L.  R.  A. 
(N.  S.)  122  (quoting  and  adopting  the  defini- 
tion in  Black  v.  Maddox,  30  S.  B.  723.  104  Ga. 
157) ;  Womack  v.  Coleman,  100  N.  W.  9, 11,  92 
Minn.  328  (quoting  and  adopting  definition  in 
Black  V.  Maddox,  30  S.  B.  723,  104  Ga.  157). 

An  "option"  is  "the  obligation  by  which 
one  binds  himself  to  sell  and  makes  it  dis- 
cretionary with  the  other  party  to  buy,  which 
is  simply  a  contract  by  which  the  owner  of 
property  agrees  with  another  person  that  he 
shall  have  a  right  to  buy  the  property  at  a 
fixed  price  within  a  certain  time."  Indiana 
&  A.  Lumber  &  Mfg.  Co.  v.  Pharr,  102  S,  W. 
686,  689,  82  Ark.  573  (quoting  and  adopting 
the  definition  in  Black  v.  Maddox,  30  S.  E. 
723,  104  Ga.  157). 

An  "option"  is  a  continuing  offer  or  con- 
tract by  which  the  owner  stipulates  with  an- 
other that  the  latter  shall  have  the  right  to 


buy  the  property  at  a  fixed  price  within  a 
certain  time,  and,  unless  the  option  is  found- 
ed on  a  consideration,  it  may  be  withdrawn 
at  any  time  before  acceptance.  Ganss  v.  J. 
M.  Guffey  Petroleum  Co.,  110  N.  Y.  Supp.  176, 
177,  125  App.  Div.  760. 
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'An  'option*  is  an  unaccepted  offer.  It 
states  the  terms  and  conditions  on  which  the 
owner  is  willing  to  sell  or  lease  his  land  if 
the  holder  elects  to  accept  within  the  time 
limited.  If  the  holder  does  so  elect,  he  must 
give  notice  to  the  other  party,  and  the  ac- 
cepted offer  thereupon  becomes  a  binding 
contract  If  an  acceptance  is  not  made  with- 
in the  time  fixed,  the  owner  is  no  longer 
bound  by  his  offer,  and  the  option  is  at  an 
end."  John  v.  Elkins,  59  S.  B.  961,  963,  63 
W.  Va.  158. 

An  "option"  is  a  right  acquired  by  con- 
tract to  accept  or  reject  a  present  offer  with- 
in a  limited  or  reasonable  time  in  the  futnre. 
In  such  contract  two  elements  exist:  First, 
the  offer  to  sell,  which  does  not  become  a 
contract  until  accepted.  Second,  the  com- 
pleted contract  to  leave  the  offer  open  for  the 
specified  time.  Bates  v.  Woods,  80  N.  E.  84, 
85,  225  111.  126  (citing  Black  v.  Maddox,  lOi 
Ga.  157,  30  S.  E.  723 ;  Ide  v.  Leiser,  10  Mont. 
5,  24  Pac.  695,  24  Am.  St  Rep.  17). 

"An  'option'  is  a  right  acquired  by  con- 
tract to  accept  or  reject  a  present  offer, 
within  a  limited  or  reasonable  time  in  the 
future."  It  is  "the  obligation  by  which  one 
binds  himself  to  sell,  and  leaves  it  discretion- 
ary with  the  other  party  to  buy,  which  la 
simply  a  contract  by  which  the  owner  of 
property  agrees  with  another  person  that  he 
shall  have  the  right  to  buy  the  propwty  at  « 
fixed  price  within  a  certain  time.*'  Ttogdeo 
v.*  Williams,  56  S.  B.  865,  868,  144  N.  C.  192 
10  L.  R.  A.  (N.  S.)  867  (quoting  and  adopting 
definition  in  Black  v.  Maddox,  30  S.  E.  723. 
104  Ga.  157,  and  citing  SItterding  y.  GrUzaTd, 
19  S.  B.  92,  114  N.  C.  108 ;  Hopwood  v.  Mc 
Causland,  94  N.  W.  469,  120  Iowa,  218;  Litt 
V.  Goosling,  19  S.  W.  527,  93  Ky.  185,  21  L. 
R,  A.  127 ;  Cozart  v.  Hemdon,  19  S.  E.  158. 
114  N.  C.  252 ;  Clark,  Cont  369;  Cya  p.  2^. 

An  "option"  is  a  continuing  offer  upon 
the  part  of  the  optloner  to  sell,  and  when 
limited  to  a  certain  time  it  is  essential  that 
it  should  iHf  accepted  within  such  time  by  t 
compliance  with  its  terms  upon  the  part  of 
the  optionee,  and  if  not  accepted  within  such 
time,  the  right  to  do  so  is  lost  An  "option" 
is  not  an  executory  contract,  but  is  an  exe- 
cuted one,  giving  a  right  to  the  optionee,  by 
complying  with  the  provisions  of  the  option, 
to  convert  it  into  a  valid  and  binding  execu- 
tory contract  Fulton  v.  Messenger.  56  S:  K. 
830,  831,  61  W.  Va.  477  (citing  Pollock  r. 
Brookover,  53  S.  E.  795,  60  W.  Va.  75,  6 
L.  R.  A.  [N.  S.l  403;  Rease  v.  Kittle,  48  S. 
B.  150,  56  W.  Va.  269;  Weaver  ▼.  Burr,  S 
S.  B.  743,  31  W.  Va.  736,  3  L.  B.  A.  W;  Baa* 
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ly  ▼.  Watterson,  19  8.  E.  536,  39  W.  Va.  214; 
Donnally  v.  Parker,  6  W.  Va.  301). 

''An  'option'  is  in  a  sense  a  continuing 
offer  of  a  contract,  and  If  the  offeree  decides 
to  exercise  his  right  to  demand  the  convey- 
ance or  other  act  contemplated  he  must  sig- 
nify that  fact  to  the  offerer."  Hence  a  les- 
see's acceptance  of  an  option  to  purchase 
creates  a  contract  for  purchase.  Sixer  v. 
Clark,  93  N.  W.  539,  641, 116  Wis.  584. 

In  a  sense  all  options  are  contingent  he- 
cause  they  may  or  may  not  be  exercised  with- 
in the  time  or  upon  the  conditions  stipulated; 
and  such  contingency  does  not  render  the 
options  Inyalld.  An  option  is  a  unilateral 
agreement  binding  upon  the  party  who  exe- 
cutes it  from  the  date  of  its  execution,  and 
becomes  a  contract  inter  partes  when  exer- 
cised according  to  its  terms.  Boyer  t.  Nes- 
bltt,  76  AU.  103,  105,  227  Pa.  398,  136  Am.  St 
Rep.  890. 

The  phrase  "option  of  either  party,"  in 
an  agreement  between  a  dealer  In  electric 
lamps  and  a  manufacturer,  whereby  the 
dealer  agreed  to  carry  the  manufacturer's 
lamps  in  stock  at  all  times,  with  privilege 
"to  settle  by  return  of  lamps  at  an}-  time 
at  option  of  either  party  and  by  a  sixty-day 
notice  by  either  party,"  must  receive  a  con- 
struction in  harmony  with  the  entire  agree- 
ment, and  the  manufacturer  did  not  have  the 
right  to  elect  to  take  lamps  in  payment,  but 
the  election  related  to  the  time  of  payment 
Union  Trust  Co.  y.  Michigan  Electric  Co.. 
103  N.  W.  556,  557, 140  Mich.  131. 

An  ''option  to  purchase"  Is  merely  an 
agreement  whereby  the  buyer  may  upon  com- 
pliance with  certain  terms  and  conditions  be- 
come the  owner  of  the  property,  the  seller 
giving  him  that  option,  and  an  "option  to 
purchase"  differs  from  an  "option  to  re- 
turn," in  that  in  the  former  the  property 
does  not  pass,  while  it  does  pass  in  the  lat- 
ter, subject  to  the  right  to  rescind.  In  re 
AUen«  183  Fed.  172,  174. 

An  "option"  to  purchase  If  one  likes  is 
essentially  different  from  an  option  to  re- 
turn a  purchase  if  one  should  not  like  It, 
and  in  the  one  case  title  will  not  pass  until 
the  option  is  determined,  while  in  the  other 
the  property  passes  at  once,  subject  to  the 
right  to  rescind  and  return.  State  v.  Betz, 
106  S.  W.  64,  66,  207  Mo.  589  (quoting  and 
adopting  definition  In  Hunt  v.  Wyman,'  100 
Mass.  198,  200). 

"An  'option  to  purchase'  if  he  liked  is 
essentially  different  from  an  option  to  re- 
turn a  purchase  if  he  should  not  like.  In 
one  case,  the  title  will  not  pass  until  the 
option  is  determined;  in  the  other,  the  prop- 
erty passes  at  once,  subject  to  the  right  to 
rescind  and  return."  The  option  given  by  an 
agreement  for  a  transfer  of  corporate  stock, 
togetlier .  with  the  owner's  proxy  as  director, 
in   consideration  of  a  specified  sum  "to  be 


considered  an  option,"  running  until  a  given 
date,  when  an  additional  sum  Is'  to  be  paid^ 
or,  in  lieu  thereof,  all  the  property  delivered 
under  the  agreement  is  to  be  returned,  is  not 
an  option  to  purchase,  but  one  to  return; 
and,  if  not  exercised  at  the  time  named,  the 
sale  is  complete,  and  the  promise  to  pay  the 
purchase  price  l)ecomes  absolute.  Guss  v. 
Nelson,  26  Sup.  Ct  260,  261,  200  U.  S.  298, 
50  li.  Ed.  489  (quoting  and  adopting  defini- 
tion in  Hunt  V.  Wyman,  100  Mass.  198.  200. 
quoted  approvingly  In  Sturm  v.  Boker,  14 
Sup.  Ct  99,  104,  150  U.  S.  312,  329,  37  L.  Ed. 
1093,  1100). 

An  "option"  being  a  mere  right  to  pur- 
chase, the  consideration  of  the  contract  la- 
the consideration  given  for  the  right  to  pur- 
chase, and  not  the  value  of  the  subject-mat- 
ter of  the  contract;  therefore  the  recording 
fee  for  recording  an  option  contract  to  pur- 
chase land  will  under  Act  March  17.  1910^ 
(Acts  1910,  c.  315),  which  graduates  the  fees 
for  recording  such  contracts  according  to  the 
consideration,  be  based  upon  the  considera- 
tion given  for  the  contract  and  not  upon 
the  land  in  question.  Steames  v.  Goad,  69 
8.  E.  1101,  111  Va.  834. 

Where  a  contract  for  the  division  of  cor- 
porate stock  between  promoters  provided 
that  plaintiff  should  have  one-half  of  a  cer- 
tain block  of  the  stock  on  his  selling  or  pay- 
ing for  a  specified  portion  of  the  corpora- 
tion's bonds,  it  was  not  error  for  the  court 
to  refer  to  the  contract  as  an  "option,"  de- 
fined to  be  a  right  to  choose  between  one  of 
two  or  more  alternatives.  Malloy  v.  Drum- 
heller,  122  Pac.  1005,  1009,  68  Wash.  106. 

An  Instrument  reciting  that  plaintiff  haa 
an  "option"  to  purchase  land  with  all  grow- 
ing crops  for  $10,200,  to  be  paid  $250  cash 
and  the  balance  on  or  before  August  15,. 
1903,  otherwise  the  cash  payment  was  to  be 
forfeited,  and  declaring  that  the  $250  was  a 
part  payment  on  the  land,  etc.,  constituted 
a  mere  option  to  purchase;  there  being  no. 
mutuality  of  obligation  on  the  part  of  plaiur 
Uff.  White  ▼.  Bank  of  Hanford,  83  Pac.  698^ 
699,  148  Gal.  552. 

Where  an  offer  of  8al6  was  based  on  a 
valuable  eonsldei*ation,  it  amounted  to  an 
"option"  binding  the  promisor  to  make  the- 
proposed  sale  if  accepted  by  the  promisee, 
and  was  irrevocable  until  the  expiration 
of  the  time  agreed  upon  by  the  parties,  dur- 
ing which  the  offer  was  to  remain  open,  and, 
if  acceptance  was  made  within  such  time,  it 
would  complete  the  contract  Simpson  & 
Harper  v.  Sanders  &  Jenkins,  60  S.  E.  541, 
543,  130  Ga.  265. 

A  vendor,  contracting  to  sell  for  a  speci- 
fied sum  described  real  estate,  providing  that 
the  contract  shall  be  void  after  a  designated 
date,  gives  to  the  purchaser  only  an  "option" 
to  purchase  on  payment  of  the  price,  and  the 
•purchaser  cannot,  before  exercising  hia  op- 
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tion,  advertise  to  sell  the  same  at  auction, 
and  where  he  does  so  the  vendor  may  ob- 
ject to  the  sale  and  assert  ownership  in  the 
premises.  Thacher  v.  Weston,  83  N.  E.  300, 
361,  197  Ma8&  143. 

M.  agreed  in  writing  to  sell  certain  land 
to  plaintiff  at  a  specified  price  per  acre  and 
convey  it  to  any  one  to  whom  plaintiff  might 
sell  it  on  payment  of  such  sum.  The  agree- 
ment recited  a  consideration  of  a  dollar  paid 
by  plaintiff,  and  required  payment  of  the 
balance  within  12  months.  Held  that,  plain- 
tiff not  being  bound  to  purchase,  (he  agree- 
ment was  a  mere  "option,**  terminable  at 
M.'s  election  before  acceptance.  Noble  v. 
Mann  (Ky.)  106  S.  W.  152. 

A  letter  from  plaintiffs  to  defendant 
reading:  *'We  will  withdraw  [certain  lan'dl 
from  the  market  until  January  1st,  1904, 
during  which  time  you  may  send  your  men 
to  look  It  over,  and  if,  at  the  expiration  of 
the  time,  •  •  •  you  desire  to  take  this 
land,  we  will  sell  you  eight-ninths  and  give 
you  warranty  deed  on  the  same  at  the  rate 
of  $20  per  acre,  and  in  the  meantime  we  will 
try  to  get  the  consent  of  the  parties  holding 
the  other  one-ninth  at  the  same  price,  but 
will  not  guaranty  their  consent" — was  not 
an  "option,"  but  a  mere  offer  to  sell  the  land, 
having  no  consideration  to  uphold  it,  and 
hence  was  revocable  at  plaintiff's  pleasure 
before  acceptance  by  defendant.  Comstock 
Bros.  V.  North,  41  South.  374,  375,  88  Miss. 
754. 

A  contract  which  gives  to  a  broker  the 
exclusive  right  to  procure  a  purchaser  of 
real  estate  of  the  owner  for  a  specified  price 
with  the  right  to  retain  for  his  services  any 
excess  which  a  purchaser  may  pay,  and 
whi(±i  provides  that  the  option  shall  run  to 
a  designated  date,  and  that  the  owner  will 
furnish  an  abstract  of  title  and  warranty 
deed  to  the  broker  or  to  any  one  designated 
by  him,  Is  an  agreement  to  pay  a  commission 
for  selling  land;  the  word  "option"  relating 
to  the  exclusive  right  to  sell  within  the  lim- 
ited time.  Brittson  v.  Smith,  130  N.  W.  599, 
001,  166  Mich.  222. 

An  instniment  whereby  an  owner  of  a 
mining  claim  leased  the  same  and  agreed 
to  convey  the  claim  to  the  lessee  for  a  speci- 
fied sum,  payable  In  installments  on  desig- 
nated dates,  and  whereby  the  lessee  was 
given  possession  with  a  right  to  carry  on 
mining  operations  on  accounting  for  a  part 
of  the  value  of  the  ore  mined,  and  providing 
that,  if  the  lessee  should  fail  to  pay  the  price 
on  the  last  designated  date,  the  agreement 
to  convey  should  be  void,  when  construed  as 
an  entity,  as  it  must  be,  was  but  an  option; 
an  "option"  being  a  right  acquired  by  con- 
tract to  accept  or  reject  a  present  offer 
within  a  limited  or  reasonable  time  in  the 
future.  Snider  v.  Yarbrough,  115  Pac. 
411»  412,  43  Mont  203. 


Plaintiffs  entered  into  a  written  agree- 
ment that  defendant  should  have  the  exdo- 
sive  license  to  nuinufacture  and  sell  skates 
under  and  during  the  term  of  iheir  patent, 
except  as  thereinafter  provided ;  and  defend- 
ant agreed  to  pay  plaintifl^s  |500  for  sncb 
right,  and  also  a  certain  royalty.  Defendant 
further  agreed  that,  if  the  royalty  in  any  one 
year  should  not  amount  to  $500,  it  would  ei- 
ther pay  plaintiffs  that  sum  within  60  daj» 
of  the  termination  of  the  year,  as  liquidated 
damages,  or  submit  to  the  cancellation  of 
the  license,  at  plaintiffs*  "option."  Held, 
that  such  agreement  did  not  entitle  plain- 
tiffs to  demand  the  money  or  cancel  the  li- 
cense, but  gave  defendant  the  right  to  retain 
the  license  on  failure  to  pay  $500  as  royalty 
in  any  one  year,  by  payment  of  a  sum  equal 
thereto,  or  to  cancel  the  agreement,  at  its 
option.  Prouty  v.  Union  Hardware  Co.,  57 
N.  B.  352,  353,  176  Mass.  155. 

The  owner  of  one-half  of  a  patent  con- 
veyed his  half  to  a  third  person  in  trust  to 
form  a  corporation,  to  convey  his  Interest  in 
the  patent  to  this  corporation  for  one-lulf 
of  its  stock,  and  to  so  distribute  his  stock 
that  the  trustee  should  receive  21%/250  of 
his  share  and  should  hold  215%/250  thereof 
in  trust  for  his  wife  and  child.  The  owner  of 
the  other  half  of  the  patent  at  the  same  time, 
in  consideration  of  this  deed,  agreed  with 
him  in  writing  to  convey  his  half  of  the  pat- 
ent to  the  corporation  for  one-half  its  stock 
and  to  convey  to  the  trustee  as  his  own  per- 
sonal property  21%/250  of  his  share  in  con- 
sideraliou  of  services  rendered  and  to  be 
rendered  by  the  latter  in  the  organization  and 
promotion  of  the  corporation.  Held,  this 
was  not  a  unilateral  contract  or  an  agree- 
ment for  an  "option,"  but  an  executed  agree- 
ment on  the  part  of  the  first  party  and  an 
executory  one  on  the  part  of  the  second  par- 
ty. Howe  V.  Howe  &  Owen  Ball  Bearing  Gol, 
154  Fed.  820,  824,  83  C.  G.  A.  536. 

A  loan  contract  between  an  insurer  and 
insured  and  the  beneficiary  for  the  pledge  of 
the  policy  to  secure  a  loan,  which  stlpolates 
that  Insurer  shall  loan  a  specified  sum,  and 
that  insured  and  beneficiary  shall  assign  the 
policy  as  collateral,  and  that,  in  the  event 
of  the  nonpayment  of  the  debt  at  maturity, 
insurer  may,  at  Its  "option,"  cancel  the  pol- 
icy, and  apply  the  cash  surrender  value  to 
the  payment  of  the  debt,  evidences  a  loan 
transaction,  and  not  a  sale  or  option  to  sell ; 
the  word  "option"  in  the  contract  meaning 
that  insurer  may,  on  default,  at  its  pleasure, 
apply  the  cash  surrender  value  in  payment  of 
the  loan.  Frese  v.  Mutual  life  Ins.  Co.  of 
Xew  Yorlj,  105  Pac.  265,  270,  11  CaL  App. 
387. 

A  contract  binding  one  party  to  sell  cer- 
tain land  upon  certain  terms,  and  binding  the 
other  party  to  purchase  same  upon  such 
terms,  was  a  "contract  of  sale,"  and  not  an 
"option."  Heimberger  ▼.  Budd,  138  M.  W. 
374,  877,  30  &  D.  28a 
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A  written  agreement,  providing  that  an 
owner  of  land  bound  himself  to  sell  it  to  an- 
other for  a  specified  sum  to  be  paid  as  there- 
in provided,  and  that  if  the  vendor's  title 
was  not  good  the  down  payment  should  be 
refunded,  but  if  he  should  furnish  a  good 
and  sufficient  warranty  deed  and  abstract  of 
title,  and  the  other  party  should  fail  or  re- 
fuse to  carry  out  the  contract,  the  down  pay- 
ment should  be  forfeited  to  the  vendor,  was 
an  enforceable  "contract  of  sale,"  and  not  an 
"option";  an  agreement  by  the  purchaser  to 
take  the  land  being  implied,  and  the  provi- 
sion for  the  forfeiture  of  the  down  payment 
not  rendering  the  contract  an  option  in  the 
absence  of  an  agreement  by  the  vendor  to 
accept  such  sum  as  his  liquidated  damages. 
Heath  v.  Huffhines  (Tex.)  152  S.  W.  176,  177. 

An  agreement  to  sell  realty,  "cash  on  de- 
livery of  deed  or  one-half  on  time  if  terms 
<can  be  agreed  on,"  is  a  mere  ''optitm"  and 
not  a  contract  of  sale.  Wallace  &  Eves  v. 
Flsone,  81  S.  W.  492,  493,  107  Mo.  App.  302. 

A  memorandum,  signed  by  a  purchaser 
therein  named,  read  as  follows:  "R,  sells 
to  K."  certain  property.  "Selling  price  JF29,- 
800,  on  which  Mr.  K.  lets  ?25  deposit.  There 
is  at  present"  a  certain  described  mortgage. 
'•Second  mortgage  •  *  •  to  run"  until  a 
certain  date.  "Contract  to  take  place"  at  a 
fixed  place  and  time,  and  a  certain  sum  "to 
be  paid  on  contract.  Brokers  •  •  ♦  are 
S-  and  L."  Held,  at  most,  an  "option,"  and 
not  an  enforceable  contract.  Seidman  v. 
Rauner,  99  N.  Y.  Supp.  862,  863,  51  Misc. 
Rep.  10. 

The  power  to  withdraw  an  oflfer  or  retract 
a.  promise  to  keep  such  offer  open  is  a  valu- 
able advantage  which  may  itself  be  the  sub- 
ject of  sale,  and  an  "option  contract"  is  the 
sale  and  purchase  of  this  advantage  or  right 
belonging  to  the  owner  of  the  property.  Pat- 
terson V.  Farmington  St.  Ry.  Co.,  57  Atl. 
353,  858,  76  Conn.  628. 

Xn.  futures 

I>ealing  in  options  as  gambling,  see  Gam- 
bling— Gaming. 

The  purchase  and  sale  of  grain  and  deal- 
ing in  what  is  commonly  called  "options" 
^oes  not  contemplate  the  delivery  of  the  ac- 
tual grain,  but  is  a  mere  gambling  transaction 
on  the  fluctuations  of  the  market.  John  Mil- 
ler Co.  V.  Klovstad,  105  N.  W.  164,  165,  14 
K.  I>.  435. 

An  "option"  in  the  peculiar  language  of 
dealers  in  grain  may  consist  of  a  "put"  or  a 
••cull."  A  "put"  is  the  privilege  of  delivering 
or  not  delivering  the  thing  sold,  and  a  **caH" 
Is  the  privilege  of  calling  for  or  not  calling 
for  the  article  bought.  Optional  contracts  In 
this  sense  are  usually  settled  by  adjusting  the 
market  values  as  the  party  having  the  op- 
tion may  elect  It  is  simply  a  mode  adopted 
tar  speculating  in  differences  in  market  value 
at  grains  or  other  commodities,  and  it  was 
in  this  sense  that  the  term  "option"  was  used 


in  Or.  Code  111.  {  130,  declaring  that  whoever 
contracts  to  have  or  give  to  himself  or  an- 
other the  option  to  sell  or  buy  at  a  future 
time  any  grain  or  other  commodity  shall  be 
subject  to  a  fine.  Zeller  v.  Lelter,  99  N.  Y. 
Supp.  624,  626,  627,  114  App.  Div.  148  (Citing 
Pearce  v.  Foote,  113  IlL  228,  55  Am.  Hep. 
414). 

An  instrument  by  which  the  person  sign- 
ing the  same  offers  to  contract  with  a  person 
named  therein  for  the  sale  of  a  specified  num- 
ber of  bushels  of  wheat  on  the  Chicago  Board 
of  Trade,  at  a  specified  sum  per  bushel,  the 
same  to  be  delivered  on  a  date  named,  and 
containing  a  further  promise  to  leave  the  of- 
fer open  for  acceptance  until  a  time  specified, 
is  an  option  contract  within  the  meaning  of 
Crim.  Code,  {  130,  providing  that  whoever 
contracts  to  give  another  the  option  to  buy 
at  any  future  time  in  grain  or  other  commod- 
ity shall  be  subject  to  a  fine,  and  all  con- 
tracts made  in  violation  of  the  section  shall 
be  considered  gambling  contracts  and  void. 
Woods  V.  Bates,  126  111.  App.  180,  184;  Bates 
V.  Woods,  80  N.  E.  84,  225  IlL  126. 

OPTOMETRY 

Comp.  Laws  1907,  regulating  the  practice 
of  optometry  In  section  1680x1,  defines  optom- 
etry as  the  employment  of  ''subjective  and  ob- 
jective" mechanical  means  to  determine  the 
accommodative  and  refractive  conditions  of 
the  eye,  and  in  the  three  preceding  sections 
created  a  board  of  examiners,  defining  to 
what  extent  applicants  for  a  license  to  prac- 
tice shall  be  examined  before  license,  with  a 
proviso  that  every  person  then  engaged  in  the 
practice  of  optometry  shall  file  an  aflttdavit 
thereof,  and  satisfactory  evidence  with  said 
board,  who  shall,  in  consideration  of  $3,  issue 
to  him  a  certificate  of  registration.  Section 
1686x5  provides  that  a  failure  to  apply  in 
time  for  a  certificate  shall  be  a  waiver  of 
right  thereto.  The  board  furnished  blanks  to 
be  filled  in  by  applicants  under  the  proviso, 
stating  their  names,  addresses,  length  of  time 
and  where  engaged  in  refracting.  Held,  that 
where  an  applicant  complied  with  the  terms 
of  the  proviso,  filled  in  the  blanks  correctly, 
and  filed  an  affidavit  under  oath,  he  was  en- 
titled to  a  certificate,  though  he  used  only  the 
subjective  method,  since  while  it  was  the 
intention  to  require  all  those  who  had  no 
practice  to  take  an  examination  as  to  both 
methods,  one  method  was  sufficient  under  the 
proviso,  as  othemi'lse  section  1686x5  would  be 
Inoperative.  State  ex  rel.  liallen  v.  Utah 
State  Board  of  Examiners  in  Optometry,  108 
Pac.  347,  348,  37  Utah,  339. 

OR 

Or  otherwise,  see  Otherwise. 

Construed  as  and 

And  construed  as  or,  see  And. 

To  prevent  an  absurd  or  unreasonable 
result,  the  word  "or/'  used  In  a  contract,  may 
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be  read  "and."  Manson  v.  Dayton,  153  Fed. 
258,  269,  82  G.  C.  A.  588  (citing  End.  Interp. 
St  f  303 ;  Thomas  v.  City  of  Grand  Junction, 
56  Paa  665,  667,  13  Colo.  Ai^.  80,  84,  85; 
Kitchen  v.  Southern  Ry.,  48  S.  B.  4,  6,  68  S. 
a  554,  1  Ann.  Cas.  747). 

An  instruction  is  not  erroneous  for  au- 
thorizing the  conviction  of  one  who  "advised 
'or*  encouraged"  another  in  the  commission 
of  a  crime  instead  of  "advised  'and*  encour- 
aged," in  accordance  with  the  definition  of  a 
principal  in  Pen.  Code,  |  41.  State  v.  Allen, 
87  Pac.  177,  182,  34  Mont  403. 

A  warrant  of  attorney  contained  in  a 
joint  and  several  note  signed  by  eight  makers 
authorizing  the  holder  to  have  judgment 
against  "us,  or  any  or  either  of  us,"  is  not 
exhausted  by  the  entry  of  judgment  against 
one  or  more  but  not  all  of  the  makers,  but 
is  the  equivalent  of  eight  separate  warrants, 
signed  by  one  of  the  makers,  and  the  holder 
may  at  his  election  enter  a  several  judgment 
against  each  maker.  It  cannot  be  doubted 
that  in  this  case  *'or"  includes  "and."  Oth- 
erwise the  power  would  be  exhausted  if  the 
judgment  was  entered  against  only  one  of  the 
signers — ^a  result  that  is  so  absurd  as  hardly 
to  need  refutation.  George  D.  Barter  Bank 
V.  Straus,  170  Fed.  489,  492. 

Sftme— In  deeds  And  eonveyanees 

Where,  in  an  oil  and  gas  lease,  it  is  stip- 
ulated that  the  lessee  shall  complete  one  well 
within  one  year,  "or"  pay  at  the  rate  of  $4 
quarterly,  in  advance,  for  each  additional 
three  months  such  completion  is  delayed,  and 
it  is  expressly  declared  that  the  contract  is 
made  "for  the  sole  and  exclusive  purpose  of 
mining  and  operating  for  oil  and  gas,"  and  it 
is  otherwise  manifest  from  the  instrument  as 
a  whole  that  the  intention  of  the  parties  was 
not  that  the  lessee  should  have  the  right  to 
simply  hold  the  land  during  the  term  of  the 
lease — ^not  exploring  it  himself  for  oil  and 
gas,  and  not  allowing  any  one  else  to  do  so— 
but  that  he  should  be  bound  to  complete  a 
well  within  one  year,  the  obligation  to  pay  $4 
quarterly  will  be  held  to  be  a  mere  penal 
clause,  and  not  an  alternative  obligation,  and 
the  making  of  said  payments  will  be  held  not 
to  be  a  fulfillment  of  the  principal  contract, 
in  whole  or  in  part,  but  merely  the  payment 
of  liquidated  damages.  Murray  v.  Bamhart, 
42  South.  489,  492, 117  La.  1023. 

A  trust  deed,  stating  in  the  granting 
clause,  "has  and  hereby  does  grant,  bargain, 
sell  and  convey  unto  said  party  of  the  second 
part  or  his  successors  in  trust,"  is  not  void 
for  uncertainty  as  to  the  grantee  by  reason 
of  the  use  of  tie  word  "or" ;  it  being  the  in- 
tention of  the  grantor  to  vest  the  legal  title 
of  the  property  in  the  trustee,  with  power,  on 
conditions  named,  to  substitute  a  trustee. 
Empire  Ranch  &  Cattle  Co.  v.  Stratton,  126 
I*ac.  1094,  22  Colo.  App.  577  (citing  6  Words 
and  Phrases,  p.  6002). 


Sanie— Xn  oi'vU  stetntes 

"Or"  and  "and"  may  be  read  convertlbly 
in  construing  a  statute,  to  effect  legislatire 
intent  Ransom  v.  Rutherford  County,  130 
S.  W.  1057,  1063,  123  Tenn.  1,  Ann.  C«s. 
1912B,  1356;  In  re  Steinruck's  Insolvency.  74 
AtL  360,  225  Pa.  461;  People  ex  rel.  Cohen  t. 
Butler,  109  N.  Y.  Supp.  900,  903,  125  Apji 
Div.  384. 

The  word  "and"  may  be  substituted  for 
the  word  "or"  when  necessary  to  make  a 
statute  express  the  true  legislative  intent  as 
gathered  from  the  context  and  the  drcum- 
stances  attending  its  enactment  James  t. 
United  States  Fidelity  &  Guarantee  Co.,  117 
S.  W.  406,  409,  133  Ky.  299;  State  v.  Hooker, 
98  Pac.  964,  972,  22  Okl.  712;  James  v.  Unit- 
ed States  Fidelity  ft  Guarantee  Co..  117  S.  W. 
406,  409,  133  Ky.  299. 

As  used  in  the  proviso  Umitlng  the  ge&e^ 
al  right  of  a  wife  to  inherit  the  real  estate  of 
her  husband,  as  given  in  section  8  of  act 
concerning  descents  and  distributions  (sec- 
tion 2510,  Gen.  St  1901),  which  declares  that 
the  wife  shall  not  be  entitled  to  any  interest 
under  the  provisions  of  this  section,  in  any 
land  to  which  the  husband  has  made  a  con- 
veyance, when  the  wife  at  the  time  of  the 
conveyance  is  not  "or"  never  has  l>een  a  resi- 
dent of  this  state,  the  word  "or"  should  be 
read  '*and,"  with  the  effect  that  a  wife  who 
had  ever  been  a  resident  of  this  state  is  en- 
titled to  the  benefits  of  the  act  Kennedy  v. 
HaskeU,  73  Pac.  913,  914,  67  Kan.  612. 

As  used  in  Rev.  St  1887,  |  4842,  proTld- 
ing  that  an  appeal  from  a  justice's  court  is 
not  effectual  unless  an  undertaking  be  filed 
for  $100  for  the  payment  of  the  costs  on  ap- 
peal, or  if  a  stay  of  proceedings  be  claimed  in 
a  sum  equal  to  twice  the  Judgment  the  word 
"or"  means  "and,"  and  the  statute  requires 
that  an  undertaldng  be  given  for  the  sum  of 
$100  for  the  payment  of  costs,  and  if  a  stay 
of  proceedings  be  claimed,  then  in  an  addi- 
tional sum  equal  to  twice  the  Judgment  Lib 
by  V.  Spokane  Valley  Land  &  Water  Co.,  9^ 
Pac.  715,  717,  15  Idaho.  467. 

Where  a  landlord  had  entered  for  the 
tenant's  breach  of  the  lease  and  claimed  pos- 
session, it  was  entitled  to  answer  in  summary 
proceedings  by  the  tenant's  agent  to  recover 
possession  of  a  part  of  the  premises  from  a 
subtenant  under  Code  Civ.  Proc.  f  2244.  pro- 
viding that  the  person  to  w^hom  the  precept 
is  directed  or  his  landlord  or  any  person  in 
possession  "or"  claiming  possession  of  the 
premises  or  a  part  thereof,  may  answer;  the 
word  "or"  being  used  in  such  section  in  Its 
copulative  and  not  in  its  disjunctive  sense. 
Cohen  v.  Carpenter.  113  N.  Y.  Supp.  168,  17L 
128  App.  Div.  862. 

Labor  Law  (Laws  1897,  p.  468,  c  415. 
f  20,  as  amended  by  Laws  1899,  p.  351.  c. 
192).  providing  that,  if  hoisting  apparatus  1? 
used  in  a  building  in  the  course  of  construe- 
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tion,  the  ''contractors  or  owners**  shall  cause 
the  openings  In  eadi  floor  to  be  inclosed, 
plaoes  such  duty  on  the  owner  of  a  bnlkling 
as  to  an  employ^  of  an  independent  contract 
tor,  as  well  as  on  the  contractor,  though 
all  the  work  on  the  building  is  being  done  by 
independent  contractors  and  the  hoisting  ma- 
chine is  installed  by  a  hoisting  machine  com- 
pany,  paid  by  the  contractors  for  the  use 
thereof.  Rooney  v.  Brogan  Const  Ck>.,  95  N. 
Y.  Supp.  1,  5,  107  App.  Diy.  268. 

In  Act  N.  J.  April  18,  1884,  {  4,  providing 
"that  this  act  shall  not  apply  to  railway, 
canal,  *or*  banking  corporations,  •  ♦  • 
*or*  manufacturing  companies  'or'  mining 
companies  carrying  on  business  in  this  state," 
the  word  *'or''  is  used  in  its  copulative,  and 
not  in  its  disjunctive,  sense,  and  the  qualify- 
ing words  ''carrying  on  business  in  this  state** 
relate  to  all  the  corporations  designated  in 
the  act,  and  not  merely  to  mining  companies. 
Standard  Underground  Cable  Co.  v.  Attorney 
General,  19  Ati.  733,  735,  46  N.  J.  Bq.  270,  19 
Am.  St  Rep.  394. 

Laws  1905,  p.  163,  c.  103,  |  6,  providing 
that  one  who  has  not  purchased  "one  comple- 
ment** of  school  land  "under  this  act  or 
former  law"  may  buy  not  to  exceed  eight 
sections  in  designated  counties,  or  such  part 
thereof  as  will  complete  "his  complement," 
under  this  act,  including  the  purchase  under 
the  act  of  1901,  when  taken  in  connection 
with  section  5,  authorizing  a  lessee  of  school 
land  or  an  assignee  of  an  entire  lease  to  pur- 
chase land  included  in  the  lease,  provided  the 
applicant  has  not  purchased  one  complement, 
as  provided  by  this  act  or  other  law,  which 
announces  a  general  rule  applicable  to  all 
lands  except-  those  mentioned  in  section  6, 
and  defines  the  rights  of  lessees  and  as- 
Kignees,  authorizes  one  who  has  purchased 
four  sections  in  one  of  the  designated  coun- 
ties the  full  amount  allowed  by  the  act 
of  1901  to  purchase  four  sections  additional 
In  such  county;  the  word  "complement"  in 
section  6  meaning  eight  sections,  and  the 
phrase  therein,  *'under  this  act  or  former 
law,"  meaning  "under  this  act  and  former 
law.**  Ross  V.  Terrell,  90  S.  W.  1093,  1095, 
99  Tex.  602. 

Same— Xn  penal  statutes 

When  necessary  to  give  effect  to  any 
part  of  a  statute  of  the  intention  of  the 
Legislature,  the  word  "and"  may  be  substi- 
tuted for  "or,"  and  vice  versa.  Williams  v. 
State,  137  S.  W.  927,  928,  99  Ark.  149.  Ann. 
Gas.  1913A,  1056;  State  v.  Hooker,  98  Pac. 
064,  972,  22  Okl.  712. 

Kirby's  Dig.  f  5242,  which  is  part  of  an 
act  regulating  the  practice  of  medicine,  pro- 
vides that  any  itinerant  vendor  of  drugs  in- 
tended for  the  treatment  of  disease  "or**  who 
may,  by  writing,  print,  or  other  methods,  pro- 
fess to  cure  diseases  by  any  drug,  shall,  un- 
less he  has  a  certificate,  be  la  violation  of 


this  law.  Other  parts  of  the  act  provide  for 
an  examining  board  to  issue  certificates,  and 
section  0241  makes  it  an  offense  to  practice 
medicine  without  a  license,  and  section  5243 
defines  what  constitutes  the  practice  of  medi- 
cine. Held,  that  in  view  of  the  general  scope 
of  the  act,  and  that,  if  construed  otherwise, 
the  clause  "who  may  by  writing,  print  or  oth- 
er methods  profess  to  cure  disease,*'  etc., 
would  be  rendered  ineffective,  this  section 
must  be  taken  to  require  only  those  itinerant 
vendors  of  drugs  who  profess  to  cure  disease 
to  secure  a  license;  the  word  "or**  being  con- 
strued as  "and.**  Williams  v.  State,  137  S. 
W.  927,  99  Ark.  149,  Ann.  Cas.  1913A,  1056. 

Acts  1901,  c.  78,  entitled  "An  act  to  reg- 
ulate the  practice  of  medicine  and  surgery," 
as  amended  by  Acts  1907,  c.  543,  provides  in 
section  4  that  it  shall  be  unlawful  for  any 
itinerant  physician,  or  vendor  of  any  drug, 
nostrum,  or  application,  to  sell  "or"  apply  the 
same.  Held  that,  in  view  of  Const  art.  2,  | 
17,  prohibiting  a  bill  from  embracing  more 
than  one  subject,  which  shall  be  expressed  in 
its  title,  the  disjunctive  "or,"  used  between 
"seir*  and  "apply,"  must  be  construed  as 
"and,"  to  bring  the  act  within  the  title,  so 
that  the  statute,  thus  being  a  regulation  of 
the  practice  of  medicine,  is  not  open  to  the 
objection  that  it  prohibits  the  sale  of  proper- 
ty, and  works  a  deprivation  of  the  same,  con- 
trary to  Const,  art  1,  f  8,  and  Const  U.  S. 
Amend.  14.  Kirk  v.  State,  150  S.  W.  83,  84, 
126  Tenn.  7,  Ann.  Cas.  1913D,  1239. 

E2nforcing  Act  (Laws  1907-08,  p.  606,  c. 
69)  art.  3,  {  8,  providing  that  no  warrant  shall 
issue  but  upon  probable  cause,  supported  by 
oath  describing,  as  particularly  as  may  be, 
the  place  to  be  searched  "or**  the  person  or 
thing  to  be  seized,  was  evidently  intended  by 
the  Legislature  to  follow  Const  art  2,  {  30 
(Bunn's  Ed.  {  39),  providing  that  no  search 
warrant  shall  issue  but  upon  probable  cause, 
supported  by  oath  describing  the  place  to  be 
searched  "and"  the  person  or  thing  to  be 
seized,  and,  the  word  "or"  being  inserted  by 
inadvertence,  and  to  carry  out  the  evident 
legislative  intent,  the  same  will  be  construed 
by  substituting  the  conjunctive  particle  "and" 
in  place  of  the  disjunctive  "or."  State  v. 
Hooker,  98  Pac.  964,  972,  22  Okl.  712. 

Rev.  St.  1889,  {  3486,  provided  that  any 
person  who  should,  "under  promise  of  mar- 
riage, seduce  and  debauch  any  unmarried  fe- 
male of  good  repute  should  be  punished." 
This  section  was  amended  by  Acts  1897,  p. 
106,  entitled  "An  act  to  amend  section  3486, 
chapter  47,  article  2,  of  the  Revised  Statutes 
of  Missouri  of  1889,  relating  to  the  seduction 
of  unmarried  females  under  18  years  of  age,** 
and  changed  the  section,  so  as  to  provide  that 
any  person  who  should,  under  promise  of 
marriage,  seduce  or  debauch  any  unmarried 
female,  etc.,  should  be  punished.  Held,  that 
the  words  "seduce"  and  "debauch,"  though 
ordinarily  not  synonymous,  were  used  in  such 
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section  synonymously,  and  that  the  word  *'or' 
must  be  construed  to  mean  "and,"  in  order  to 
bring  the  offense  defined  within  the  title,  so 
that  an  instruction  that  the  Jury  could  con- 
vict, if  they  believed  prosecutrix  was  either 
seduced  "or"  debauched  by  defendant  under 
promise  of  marriage,  was  erroneous.  State 
V,  Long,  141  S.  W.  1099,  1101,  238  Mo.  383. 

Same— In  pleading 

In  Rev.  Codes  1905,  S  6938,  subd.  4,  au- 
thorizing an  attachment  where  defendant  has 
sold,  assigned,  transferred,  secreted,  or  oth- 
erwise disposed  of,  "or"  is  about  to  sell,  as- 
sign, etc.,  with  intent  to  cheat  or  defraud  his 
creditors  or  hinder  or  delay  them,  the  dis- 
junctive conjunction  "or"  does  not  connect 
two  grounds  for  an  attachment,  but  the 
whole  subdivision  states  only  one  ground  con- 
sisting of  different  phases  of  facts  or  condi- 
tions intimately  related,  pertaining  to  that 
one  ground,  and  an  affidavit  for  an  attach- 
ment stating  such  ground  disjunctively  in 
the  language  of  the  statute  is  sufficient 
McCarthy  Bros.  Co.  v.  McLean  County  Farm- 
ers' Elevator  Co.,  118  N.  W.  1049,  1050,  18 
N.  D.  176,  138  Am.  St.  Rep.  757,  20  Ann.  Cas. 
574  (citing  Shinn,  Attach.  &  Garn..  §§  145, 
146;  Waples,  Attach,  &  Garn.,  §  136;  Wood 
V.  Wells,  2  Bush  [65  Ky.l  197;  Klenk  v. 
Schwalm,  19  Wia  111). 

An  indictment  for  forgery  of  a  writing 
"or"  paper  did  not  describe  the  instrument  in 
the  alternative,  since  the  words  "writing" 
and  "paper"  when  connected  disjunctively 
clearly  amount  to  the  same  thing,  a  written 
Instrument  Blais  v.  State,  126  S.  W.  1064, 
1065,  94  Ark.  327. 

An  indictment  is  subject  to  demurrer  if 
the  descriptive  terms  relating  to  any  material 
allegation  are  set  forth  in  an  alternate  form. 
The  word  "or"  Is  generally  used  as  a  dis- 
junctive, and  to  express  the  notion  that  the 
two  clauses  which  it  connects  are  alternative ; 
but  this  la  not  always  so.  It  may  properly 
be  used  to  introduce  a  statement  which  is 
an  amplification  or  explanation  of  a  preced- 
ing statement  The  use  of  the  word  in  the 
present  indictment  was  of  the  latter  nature. 
Whitaker  v.  State,  75  S.  E.  258,  11  Ga.  App. 
208. 

A  pleader  should  use  the  word  "and" 
in  an  indictment  when  the  word  "or"  is  used 
in  the  statute,  whenever  the  word  "or"  would 
leave  the  averment  uncertain  as  to  which  of 
two  or  more  things  is  meant,  but  not  so 
where  the  complaint  charges  inaction  as  the 
violation  of  a  statute  commanding  action,  and 
the  use  of  the  conjunctive  "and,"  instead  of 
the  disjunctive  "or,"  would  not  make  the  al- 
legation more  certain.  In  a  prosecution  un- 
der Pub.  Laws  1908,  p.  287,  c.  1592,  |  12,  re- 
quiring every  chauffeur,  after  knowingly  caus- 
ing an  accident,  by  collision  or  otherwise, 
or  knowingly  Injuring  an>'  person,  horse,  or 
vehicle,  to  forthwith  bring  his  motor  vehicle  to 
a  full  stop,  return  to  the  scene  of  the  accident, ' 


and  give  to  any  proper  person,  deroaDdin? 
the  same,  the  number  of  his  driver's  license, 
the  registration  number  of  the  motor  vebide, 
and  the  names  and  residences  of  each  nude 
occupant.  It  was  held  that,  under  the  rale 
that  the  word  "or"  Is  a  proper  connectiye  in 
pleading  negative  averments,  a  complaint 
charging  that  accused,  while  driving  a  motor 
vehicle,  did  not,  after  knowingly  causing  an 
accident  by  a  collision  with  a  horse,  etc. 
bring  such  vehicle  to  a  full  stop  "or"  retnrn 
to  the  scene  of  the  accident,  but  drove  tbe 
vehicle  away  therefrom  with  great  speed, 
against  the  statute,  etc.,  was  not  objection- 
able for  duplicity.  State  v.  Smith,  72  All. 
710,  711,  715,  29  R.  I.  513. 

Same—In  wills 

To  effectuate  the  intention  of  the  testa- 
tor, tbe  word  "or"  may  be  read  as  "and,"  or 
vice  versa,  when  necessary  to  avoid  defeating 
his  intention.  Shropshire  T.  Qault  (Ky.)  SJ 
S.  W.  590  (citing  Hunt  v.  Johnson,  10  B. 
Mon.  [49  Ky.]  342;  Robb  v.  Belt,  12  B.  Mon. 
[51  Ky.l  647;  AuUck  v.  Wallace,  12  Bush 
[75  Ky.]  531) ;  In  re  Allison,  102  N.  Y.  Supp. 
S87,  891,  53  Misc.  Rep.  222 ;  Shaver's  Adm'r 
V.  Ewald's  Ex'r,  134  S.  W.  906,  907,  142  Ky. 
472. 

Where,  from  the  language  of  the  will  it 
la  apparent  that  the  testtitor  used  the  word 
"or"  as  the  equivalent  of  "and,"  it  will  be 
so  construed.  Qlcott  v.  Tope,  115  111  App. 
121;  Id.,  72  N.  E.  751.  753,  213  IlL  124. 
Thus  where  testatrix  made  specific  bequest^ 
to  some  of  the  children  and  all  of  the  gniDd- 
chlldren  of  her  brother  who  had  tour  liv- 
ing children,  two  of  whom  had  children,  and 
four  deceased  children,  two  of  whom  left 
Issue  surviving,  and  further  provided  tbat 
the  house  in  which  she  lived  was  to  be  dis- 
posed of  and  the  proceeds  equally  divided 
between  the  "children  and  heirs"  of  her  broth- 
er, the  clause  disposing  of  the  remainder  of 
her  estate  to  the  "living  children  or  heirs  of 
her  brother,  Including  the  widow  of  a  de- 
ceased child  and  the  son  of  another  deceased 
child,"  should  be  construed  as  if  "or"  was 
"and."  McClench  v.  Waldron,  91  N.  E.  126. 
128,  204  Mass.  554. 

In  a  will  by  which  testatrix  gave  her 
entire  estate  to  her  daughter,  providing  that 
if  she  should  not  be  living  "at  the  time  of 
my  decease  or  die  without  lawful  issue"  tbe 
estate  should  be  divided  between  her  two 
sons,  the  word  "or"  will  be  construed  to 
mean  "and,"  and  the  daughter,  surviving  tbe 
mother,  will  take  the  whole  estate  absolutely. 
In  re  Edwards*  Estate,  76  Atl.  28,  29,  227  Pa. 
299,  19  Ann.  Cas.  921. 

Under  the  provision  for  the  establish- 
ment of  an  asylum  with  the  money  be- 
queathed to  the  adopted  daughters,  or  either 
of  them,  upon  the  death  of  either  before  they 
should  become  of  age  or  be  married,  tb^ 
amount  bequeathed  to  B.  was  not  avaflable 
for  such  charitable  use  wheve  she  became  of 
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age  before  her  death  unmarried,  It  being  so 
available  only  In  case  she  died  before  either 
event  happened;  It  being  permissible  to  con- 
strue the  word  "or"  to  mean  "and,"  when  it 
seems  necessary  to  give  effect  to  the  meaning 
of  testator.  Clarke  v.  Inhabitants  of  An- 
dover,  92  N.  E.  1013,  1015,  207  Mass.  91. 

A  testator  devised  his  whole  estate  to  his 
wife  to  manage  and  control  In  every  particu- 
lar, "that  is  to  say,  to  sell  a  part  or  any  part, 
or  the  whole,  should  It  be  necessary  or  ad- 
visable in  her  best  judgment."  Held,  that 
she  took  the  property  absolutely,  and  that 
her  title  was  not  cut  down  by  the  subsequent 
provision  "or  I  further  wish  and  desire  my 
said  wife  to  make  a  last  will  and  testament 
wherein  such  division  of  our  estate  shall  be 
made  among  our  children  as  in  her  best  Judg- 
ment will  be  Just,  reasonable  and  proper**: 
"or"  apparently  meaning  in  the  event  of  her 
not  selling  the  property,  and,  even  if  read  as 
*'and,"  merely  expressing  a  wish  as  to  the 
disposition  she  should  make  of  the  property. 
Snyder  v.  Snyder,  83  Atl.  246,  247,  115  Md. 
699. 

A  will,  after  giving  a  life  use  of  testa- 
tor's residuary  estate,  consisting  of  land,  to 
his  wife,  provided  that  after  her  death,  sub- 
ject to  her  life  use  thereof,  testator  gave  to 
his  daughter  A.  for  her  life  the  use  of  the 
T.  block,  and  then  proceeded:  "On  the  death 
of  both  my  said  wife  and  daughter,  I  give 
*  •  *  said  T,  block  to  my  son  H.  abso- 
lutely, or  in  case  he  should  die  before  that 
time,  to  his  legal  heirs-at-law,  to  be  distrib- 
uted among  them  as  if  It  were  his  intestate 
property."  Held,  that  reading  the  devise 
to  the  son,  as  it  must  be  read  in  view  of  the 
rule  that  the  law  favors  vested  estates,  as 
though  phrased  "subject  to  the  life  estates 
above  created  in  favor  of  my  wife  and  daugh- 
ter, I  give,"  etc.,  and  treating  the  word  "or," 
in  said  devise,  as  used  as  the  equivalent  of 
"and,"  which  use  Is  plainly  shown  from  the 
employment  of  the  latter  word  for  a  like  pur- 
pose in  a  subsequent  devise  of  a  remainder  to 
the  daughter,  the  son  was  given  a  vested  re^ 
mainder  in  feet.  Cody  v.  Staples,  67  Atl.  1,  80 
Conn.  82. 

Testatrix  gave  all  her  realty  to  her  hus- 
band for  life,  after  his  death  such  realty  to 
revert  to  testatrix's  two  daughters,  and  pro- 
vided that,  if  either  daughter  should  die 
without  leaving  legal  issue,  the  property 
shoald  go  to  the  other  daughter,*  if  living, 
and,  if  both  should  die  without  leaving  legal 
issue,  the  property  should  go  to  testatrix's 
husband  "or  his  heirs."  Held,  that  the  In- 
tent was  that,  if  both  daughters  died  without 
leaving  legal  Issue  during  their  father's  life- 
time, the  daughters'  Interests  should  go  to 
him  in  fee,  the  daughters  taking  remainders 
which  vested  in  them  immediately  upon  tes- 
tatrix's death;  the  word  "or"  in  the  phrase 
"or  his  heirs"  being  construed  as  "and,"  the 
general  rule  that,  where  the  context  of  the 
will  is  silent,  words  referring  to  the  death  of 


the  prior  legatee  in  connection  with  some 
collateral  event  apply  where  the  contingency 
happens  after  as  well  as  before  death  of  tes- 
tator, not  applying  where  the  context  shows 
the  intent  to  be  otherwise.  Smith  v.  Dellitt, 
94  N.  E.  113,  115,  249  111.  113  (citing  6  Words 
and  Phrases,  p.  5008). 

Not  oonstmed  as  and 

The  conjunction  "or"  may  be  used  as  a 
disjunctive  or  as  an  equivalent.  As  stated 
In  Webster's  International  Dictionary,  "or" 
may  be  used  to  join  as  alternatives  terms  ex- 
pressing unlike  things  or  ideas,  or  different 
terms  expressing  the  same  thing  or  idea. 
Amet  V.  Texas  &  P.  Ry.  Co.,  41  South.  721, 
722,  117  La.  454. 

The  use  of  the  disjunctive  "or"  in  "where 
goods,  wares  or  merchandise  are  manufac- 
tured or  offered  for  sale,"  means  either 
where  they  are  manufactured,  or  where  they 
are  offered  for  sale.  Baltimore  &  O.  S.  W. 
R.  Co.  V.  Cavanaugh,  71  N.  E.  239,  242,  35 
Ind.  App.  32. 

The  meaning  of  the  term  "proper  party," 
as  used  in  the  phrase  "is  not  a  proper  or  nec- 
essary party,"  is  not  so  clear  as  the  meaning 
of  the  term  "not  a  necessary  party."  The 
word  "or"  may  be  used  in  two  forms.  In  one 
it  corresponds  to  "either,"  and  in  that  sense 
the  term  "proper  or  necessary"  would  mean 
either  proper  or  necessary;  that  is,  one  or 
the  other.  In  the  other  form  it  means  to  ex- 
press the  same  thing  alternatively  in  differ- 
ent words.  In  that  sense,  the  term  "not 
proper  or  necessary,"  would  Imply  that  It  was 
not  proper;  that  is,  not  necessary.  Jones  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.,  77  S.  W. 
890,  893,  178  Mo.  528,  101  Am.  St  Rep.  434. 

Provisions  in  the  charter  of  a  college 
that  the  trustees  should  hold  inviolate  all 
furniture,  stock,  assets,  lands,  buildings, 
moneys,  or  endowment  funds,  professorships, 
scholarships,  or  other  funds,  did  not  forbid 
the  trustees  from  using  for  current  expenses 
money  donated  without  any  direction  as  to 
the  purpose  for  which  it  was  to  be  used; 
the  word  "or"  not  being  used  as  equivalent  to 
"either,"  and  as  presenting  the  choice  of  ei- 
ther. The  word  "or"  has  two  significations. 
It  may  be  used  to  convey  the  idea  of  an  al- 
ternative, or  may  be  used  to  join  different 
terms  expressing  the  same  thing  or  idea,  and 
in  this  sense  it  was  here  used.  Board  of 
Trustees  of  Park  College  v.  Attorney  Gener- 
al, 129  S.  W.  27,  31,  228  Mo.  514. 

In  an  action  under  Civil  Damage  Act 
(Code  1906,  c.  32)  $  26,  by  a  wife  injured  in 
her  means  of  support,  against  a  saloon  keep- 
er alleged  to  have  unlawfully  sold  her  hus- 
band Intoxicants,  it  was  error  to  instruct 
that  a  sale  of  intoxicants  to  a  person  "at  a 
time  when  he  was  intoxicated  or  when  the 
defendant,  or  his  bartender,  or  clerk,  or  any 
of  them,  knew  or  had  reason  to  believe"  he 
was  Intoxicated,  was  an  unlawful  sale,  since 
an  actual  sale  to  an  intoxicated  person,  and 
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knowledge,  actual  or  constructive,  by  the 
seller  of  such  intoxication,  are  two  essential 
elements  of  one  offense,  and  the  word  "or" 
instead  of  '*and''  conveys  the  idea  that  either 
element  of  the  offense,  without  the  other,  is 
sufficient  to  constitute  an  unlawful  sale. 
Duckworth  y.  Stalnaker,  69  S.  E.  850,  854,  68 
W.  Va.  197. 

A  city  ordinance  providing  that  the  city 
treasurer  shall  receive  a  monthly  salary  and 
a  speciHed  "per  cent,  of  all  moneys  received 
and  paid  out  by  him  as  treasurer,"  which 
shall  be  payable  monthly,  is  unambiguous, 
and  comprehends  both  a  receipt  and  disburse- 
ment of  funds  before  any  commission  is  pay- 
able; and  under  Code  Civ.  Proc.  §  1858,  re- 
quiring the  court,  in  the  construction  of  a 
statute,  to  declare  its  terms,  and  not  insert 
what  has  been  omitted,  the  court  may  not 
construe  the  ordinance  so  as  to  allow  the  per- 
centage on  all  moneys  received,  and  on  all 
moneys  paid  out,  by  construing  the  word 
"and"  in  the  quoted  phrase  to  mean  "or." 
City  of  Corona  v.  Merriam,  128  Pac.  769,  770, 
20  Cal.  App.  231. 

It  is  error  to  define  a  principal  as  one 
who  "aids  or  abets"  in  the  commission  of  a 
crime  instead  of  "aids  and  abets"  in  accord- 
ance with  the  definition  of  Pen.  Code,  §  41. 
State  V.  Allen,  87  Pac.  177,  178,  34  Mont.  403 
(citing  People  v.  Dole  [Cal.]  61  Pac.  945;  Id., 
55  Pac.  581, 122  Cal.  486,  68  Am.  St  Rep.  50). 

An  instruction  that  accused,  on  trial  for 
homicide,  cannot  be  guilty  as  an  aider  or 
abettor  In  the  killing  of  decedent  if  he  gave 
no  "assistance  or  uttered  no  word  to  the  per- 
son doing  the  killing,"  etc.,  is  misleading  for 
using  the  word  "or,"  instead  of  "and,"  be- 
tween the  words  "assistance"  and  "uttered." 
Morris  v.  State,  41  South.  274,  284,  146  Ala. 
66. 

Where,  in  a  prosecution  for  keeping  a 
bawdyhouse,  the  court  charged  that  a  bawdy- 
house  was  a  house  of  ill  fame  kept  for  the 
resort  and  commerce  of  lewd  people  of  both 
sexes,  an  instruction  that  if  the  jury  believ- 
ed that  accused  kept  a  conmion  bawdyhouse 
and  "did  willfully  and  knowingly  keep  or 
suffer  to  remain  in  and  about  her  house  lewd 
women,  or  men,  for  the  purpose  of  prostitu- 
tion, or  permit  them  to  come  together  and 
meet  or  remain  there  for  the  purpose  of  hav- 
ing illicit  sexual  intercourse,"  etc.,  she  was 
guilty,  was  not  prejudicially  erroneous  in 
that  the  use  of  the  disjunctive,  "or,"  author- 
ized a  conviction  In  case  accused  suffered  ei- 
ther lewd  women  or  men  to  remain  in  her 
house  without  requiring  that  the  bouse  was 
permitted  to  be  used  for  immoral  purposes. 
State  V.  Price,  92  S.  W.  174,  175,  115  Mo. 
App.  656. 

In  a  docket  entry  of  a  justice  of  the 
peace,  relating  to  the  preliminary  examina- 
tion of  a  person  charged  with  crime,  which 
recites  that  the  offense  of  "pocket  picking 
'or*  larceny  from  the  person"  bad  been  commit- 
ted, the  word  "or"  is  not  used  di^unctively, 


but  indicates  the  synonym  of  the  temiB  pre- 
ceding and  following  it  State  t.  Duxm,  71 
Pac.  811,  812,  66  Kan.  483. 

Where,  in  an  action  for  injuries  to  an 
employ^,  the  grounds  of  negligence  were  the 
failure  of  the  engineer  to  warn  the  employ^ 
of  the  backing  of  the  train  and  the  failure  to 
keep  a  brakeman  stationed  near  the  rear  end 
of  the  train  to  warn  the  employ^  and  there 
was  nothing  in  the  evidence  to  suggest  any 
other  grounds  of  recovery,  an  instructioo 
that  if  the  person  in  charge  of  the  engine  at 
the  time  of  the  injury  was  guilty  of  Dili- 
gence in  operating  the  engine,  followed  by  a 
distinct  disjunctive  statement  of  the  two 
grounds  of  negligence  alleged,  is  not  mislead- 
ing, though  connected  by  the  word  ''or." 
which  must  have  been  used  in  the  sense  of 
"that  is."  Choctaw,  O.  &  T.  Ry.  Co.  v.  Mc 
Laughlin,  96  S.  W.  1091,  1093,  43  Tex.  Ot. 
App.  523. 

Same— In  oiTil  statntos 

Const.  §  201,  prohibiting  consolidation  of 
"parallel  or  competing"  railroads,  should  ooi 
be  read  "parallel  and  competing."  Common- 
wealth ex  rel.  Breathitt  v.  Louisville  &  N.  B. 
Co.,  138  S.  W.  291,  293,  144  Ky.  324,  Ann. 
Cas.  1913A,  633. 

The  word  "or"  may  be  used  to  join, 
as  alternatives,  terms  expressing  different 
things,  as  well  as  to  join  different  terms  ex- 
pressing the  same  thing,  and,  in  a  statute 
giving  an  action  for  damages  caused  by  rea- 
son of  the  insufficiency  of  any  bridge  or  col- 
vert,  it  is  used  in  the  former  sense,  so  tbat 
it  does  not  co-ordinate  "bridge"  and  **col- 
vert,"  and  make  each  in  turn  the  equivalent 
of  the  other,  but  specializes  one  to  one  mean- 
ing and  the  other  to  another  meaning,  tilu^ 
making  the  statute  mean  as  though  it  read. 
"either  a  bridge  or  a  culvert"  Cleveland  t. 
Town  of  Washington,  65  AU.  584,  585.  79  Vt 
498. 

"The  conjunction  'or*  may  be  used  as  a 
disjunctive  or  as  an  equivalent"  As  used  in 
a  statute  providing  that  aU  claims  for  lands 
or  damages  to  the  owner  caused  by  its  tak- 
ing "or"  expropriation  for  public  woiiu  sball 
be  barred  by  two  years*  prescription,  the 
word  "or"  makes  the  terms  taking  and  ex- 
propriation equivalent  Amet  v.  Texas  k  F- 
Ry.  Co.,  41  South.  721,  722,  117  La.  4M  (cit- 
ing and  adopting  Webst  Int.  Diet). 

The  word  "or,"  in  Acts  1889,  p.  U7,  c. 
81,  providing  that  a  conditional  seller,  on  re- 
gaining possession  on  the  buyer's  default, 
shall  advertise  the  property  for  sale  *^J 
printed  hand  bills  or  written  or  printed  no- 
tices," etc.,  is  used  in  its  ordinary  meaniu? 
to  indicate  an  alternative.  J.  I.  Case  Thresb- 
Ing  Mach.  Co.  v.  Watson,  122  S.  W.  974.  975. 
122  Tenn.  156. 

As  used  in  Code,  f  3105,  providing  that 
every  laborer  or  miner  who  shall  perform  la- 
bor in  opening,  develoi^ng,  or  operating  any 
ooal  mine  shall  have  a  U&l  im  all  property 
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''of  the  person,  firm  or  corporation  owning  or 
oi)eratlng  such  mine,"  etc.,  the  word  "or," 
between  the  words  "owning"  and  "operat- 
ing," cannot  be  construed  to  mean  "and," 
and  hence  the  statute  does  not  give  a  lien  on 
mining  property  of  an  owner  in  favor  of  the 
employ^  of  an  operating  lessee.  Caster  v. 
McClellan,  109  N.  W.  1020,  1021,  132  Iowa, 
502  (citing  6  Words  and  Phrases,  p.  5009). 

The  statute  making  adultery  ground  for 
divorce,  but  imposing  on  the  complaining 
party  the  burden  of  proving  that  the  adultery 
was  without  his  or  her  "consent,  connivance, 
privity,  or  procurement,"  by  the  use  of  the 
disjunctive  conjunction  "or"  makes  the  inhibi- 
tion apply  to  each  of  the  quoted  words  sep- 
arately, and  the  existence  of  either  condition 
is  therefore  sufficient  to  bar  a  favorable  de- 
cree. Richardson  v.  Richardson,  114  N.  Y. 
Snpp.  912,  9ia 

Webster  says  the  conjunction  "or*'  is 
often  placed  between  different  terms  express- 
ing the  same  thing  or  idea;  as  this  Is  a 
sphere  or  globe.  The  word  "assessments" 
and  the  word  "dues,"  in  Rev.  St  1899,  {  1408 
(Ami.  St  1906,  p.  1111),  declaring  that  a  fra- 
ternal beneficiary  association  might  make 
provision  for  the  payment  of  benefits  from  a 
fund  to  be  derived  from  "assessments  or 
dues"  collected  from  its  members,  are  used 
there  without  definition,  and  seemingly  as 
meaning  the  same  thing.  State  ex  rel.  Su- 
preme Lodge  K.  P.  V.  Vandlver,  111  S.  W. 
911.  916,  213  Mo.  187,  15  Ann.  Cas.  283. 

In  Act  May  11,  1874,  imposing  a  double 
liability  on  "all  stockholders  in  banks,  bank- 
ing companies,  saving  fund  Institutions,  trust 
companies  and  all  other  incorporated  compa- 
nies doing  the  business  of  banks  or  loaning 
and  discounting  moneys  as  such  in  this  com- 
monwealth," the  word  "or"  is  used  to  mark 
an  equivalent  and  has  the  same  effect  as  if 
it  were  "that  is."  De  Haven  v.  Pratt  72 
Atl.  1068,  1073,  223  Pa.  633. 

In  Acts  1005,  p.  579,  a  167,  §  123  (Bums' 
Ann.  St  1908,  {  7793),  provides  that  any  per- 
son aggrieved  by  decision  of  the  county  com- 
missioners in  proceeding  relating  to  high- 
ways may  appeal,  and  that  such  appeal  shall 
be  tried  de  novo,  and  may  be  had  as  to  any  is- 
sue tried,  "or  that  might  have  been  tried,  be- 
fore the  county  board,"  the  last  clause  only 
aatborizes  the  trial  of  such  Issues  as  might 
have  been  tried  under  Issues  before  the  board, 
and  does  not  authorize  the  trial  of  issues  not 
presented.  iBtna  Life  Ins.  Go.  v.  Jones,  89 
N.  B.  871,  872,  173  Ind.  149. 

Under  Mills'  Ann.  St  Colo,  fi  1508,  giv- 
ing a  right  of  action  for  death  negligently 
caused  by  a  carrier  to  be  sued  for  and  re- 
covered, first,  by  the  husband  or  wife.  If 
there  is  no  husband  or  wife,  by  the  children, 
and,  if  the  deceased  be  a  minor  or  unmar- 
riedy  by  the  father  and  mother,  the  words 
**mlnor  or  unmarried"  cannot  be  construed 
to  mean  "minor  and  unmariied,"  thus  giving 


no  right  of  action  for  the  death  of  an  adult 
leaving  no  husband,  wife,  or  children,  but 
should  be  construed  as  giving  the  father  and 
mother  a  right  of  action  whenever  the  de- 
ceased leaves  no  husband,  wife,  or  children. 
Hopper  V.  Denver  &  R.  Q,  R.  Co.,  156  Fed. 
273,  275,  84  C.  C.  A  21. 

Under  I^evee  Act,  i  58,  providing  that  the 
owner  of  land  outside  a  drainage  district 
who  shall  make  a  connection  with  a  drain- 
age ditch  or  whose  land  will  be  benefited  by 
such  ditch  shall  be  deemed  to  have  made 
voluntary  application  to  be  included  in  the 
district,  it  is  not  necessary  that  there  should 
be  both  connection  and  benefit  but  either 
in  itself  is  suflSdent,  since  this  is  the  plain 
and  unambiguous  meaning  of  the  language 
of  the  act  and  there  is  no  room  for  construc- 
tion where  there  Is  no  ambiguity,  and,  while 
"or"  may  sometimes  be  construed  in  statutes, 
contracts,  or  wills  as  "and"  to  effectuate  the 
intention  of  the  parties,  this  will  be  done 
only  where  the  intention  is  clearly  manifest 
and  a  construction  of  the  word  according  to 
its  real  meaning  would  involve  an  absurdity, 
or  produce  an  unreasonable  result  Oar 
Creek  Drainage  Dist  v.  Wagner,  100  N.  B). 
190,  193,  256  IlL  338. 

Same— Zb  penal  statutes 

Penal  statutes  are  to  be  construed  In  fa- 
vor of  the  accused,  and  the  word  "or"  will 
not  in  general  be  construed  "and"  or  vice 
versa,  where  the  effect  would  be  to  aggravate 
the  offense  or  would  be  to  the  disadvantage 
of  the  accused.  Williams  v.  United  States, 
87  Pac.  647,  648,  17  Okl.  28  (citing  United 
States  V.  Ten  Cases  of  Shawls,  28  Fed.  Cas. 
35;  Rice  v.  United  States,  53  Fed.  910,  4 
C.  C.  A.  104 ;  United  States  v.  Fisk,  3  Wall. 
[70  U.  S.]  445,  18  L.  Ed.  243). 

Rev.  St  1870,  $  910,  making  it  an  offense 
to  retail  Intoxicating  liquors  "without  pre- 
viously obtaining  a  license  therefor  from  the 
police  jury  of  said  parish  or  from  the  author- 
ities of  any  town  or  city,"  is  to  be  construed 
literally,  and  the  word  "and"  cannot  be  sub- 
stituted for  the  word  "or."  State  v.  Lewis, 
41  South.  63,  116  La.  762. 

In  a  statute  which  punishes  "every  per- 
son who  holds,  arrests,  returns  or  causes  to 
be  held,  arrested  or  returned,"  three  distinct 
acts  are  mentioned,  that  of  holding,  arrest- 
ing, and  returning,  and  the  disjunctive  "or" 
Indicates  the  separation  between  them  and 
shows  that  either  one  may  be  the  subject  of 
indictment  and  punishment  Clyatt  v.  Unit- 
ed States,  25  Sup.  Ct  429,  431,  197  U.  S. 
207,  49  L.  Ed.  726. 

As  used  in  Rev.  St  {  792,  making  it 
criminal  to  assault  another  by  willfully 
shooting  at  him,  "or"  with  intent  to  commit 
murder,  rape  "or"  robbery,  the  word  "or"  is 
to  be  taken  as  written ;  and  "shooting  at*'  is 
a  complete  crime  in  itself.  State  v.  Fair- 
banks, 39  South.  443,  444,  115  La.  457  (citing 


OR 


764 


OR 


State  ▼.  Brady,  2  South,  566,  39  La.  Ann. 
687). 

The  word  "or,"  as  uaed  In  Balllnger's 
Ann.  Codes  &  St  §  7154,  providing  for  the 
punishment  of  persons  who  shall  **wlllfully 
or  maliciously"  commit  certain  acts,  cannot 
be  construed  as  "and."  State  v.  OMPany,  87 
Pac.  932,  933,  44  Wash.  602  (citing  Rountree 
V.  State,  10  Tex.  App.  110 ;  Werner  v.  State, 
67  N.  W.  417.  93  Wis.  266). 

Same— In  pleadins 

The  disjunctive  "or,"  in  an  allegation 
that  the  death  of  a  servant  was  caused  by 
the  negligence  of  the  officials  or  some  one  of 
the  employes  of  defendant,  and  especially  by 
the  negligence  of  the  employes  of  defendant 
or  its  officers,  indicates  that  the  words  "offi- 
cers," "officials,"  and  "employes"  meant  the 
same  thing — coemploy6s  or  fellow  servants 
of  deceased.  State,  to  Use  of  Zler  v.  Chesa- 
peake Beach  Ry.  Co.,  56  Atl,  385,  386,  98  Md. 
35. 

Same— In  will* 

The  word  "and"  will  not  be  substituted 
for  "or"  in  thfe  clause  in  a  will  provldihg  for 
the  disposition  of  the  testator's  estate  in 
case  any  of  his  sons  should  die  "without 
leaving  a  wife  or  child,"  unless  the  whole 
context  of  the  will  plainly  and  beyond  ques- 
tion requires  such  substitution  in  order  to 
give  effect  to  the  intention  of  the  testator. 
Travers  v.  Relnhardt,  27  Sup.  Ct.  563,  565, 
205  U.  S.  423,  51  L.  Ed.  865. 

In  construing  the  expression  In  a  will, 
"without  leaving  a  wife,  or  a  child,  or  chil- 
dren," the  word  "and"  will  not  be  substituted 
for  the  disjunctive  "or,"  where  the  dominant 
intention  of  the  testator  in  the  disposal  of 
his  estate  as  appears  from  his  will,  does  not 
require  such  substitution,  and  especially 
where  the  repetition  of  the  same  expression 
in  another  part  of  the  will  shows  delibera- 
tion and  care  by  the  testator  in  the  selection 
of  words.  Under  such  circumstances,  the 
words  used,  being  plain  and  unambiguous, 
must  be  given  their  ordinary  and  usual 
meaning,  and  cannot  be  controlled  by  con- 
jecture. Traverse  v.  Relnhardt,  25  App.  D. 
C.  567,  576. 

The  word  "or,"  as  used  in  devises  to 
one's  children  "or"  other  lineal  descendants, 
etc.,  indicates  alternate  devises  to  children, 
if  any,  and,  if  none,  then  to  other  lineal  de- 
scendants. Reilly  V.  Bristow,  66  AtL  2(52, 
264,  105  Md.  826. 

Where  testatrix  bequeathed  to  her  infant 
daughter  all  her  residuary  estate,  with  a  pro- 
vision that  if  she  should  die  before  arri>ing 
at  the  age  of  21  years  or  without  disposing 
of  the  same,  or  without  having  made  a  last 
win,  then  over,  in  construing  the  proviso, 
"and"  could  not  be  substituted  for  "or,"  as 
it  would,  express  a  sense  contrary  to  the 
plain  intent  of  the  testatrix.  In  re  Policy's 
Estate,  62  AtL  553,  554,  70  N.  J.  Eq.  659. 


A  will  in  which  testator  -stated  his 
Intention  to  travel  and  that  knowing  the  un- 
certainty of  a  Journey  he  bequeathed  his 
real  estate  and  personal  property  to  his 
wife  and  also  all  Judgments  owned  by  him 
and  notes  due,  and  should  anjrthlng  befall 
him  while  away,  "or**  that  he  should  die. 
all  his  estate  and  property  was  set  orer  to 
his  wife  for  her  sole  benefit,  was  not  merely 
contingent  on  testator's  death  during  the 
Journey,  but  continued  operative  after  his 
safe  return  and  his  death  thereafter.  In  re 
Forquers'  Estate,  66  Atl.  92,  93,  216  Pa.  331. 
8  Ann.  Cas.  1146. 

Testator's  will  gave  his  wife  a  life  es- 
tate, and  provided  that  on  her  death  the 
property  should  be  divided  between  his  ''chll- 
dren  or  their  heirs  as  the  law  directs."  Held 
that,  inasmuch  as  under  Code,  §  2913,  making 
technical  words  unnecessary  to  create  a  fee, 
a  construction  of  "or"  as  "and"  would  render 
the  clause  meaningless,  and  as  there  api^ear- 
ed  no  reason  to  believe  "or"  was  intended  for 
"and,"  the  will  meant  that  the  heirs  of  a 
child  dying  before  the  life  tenant  took  under 
the  will,  and  not  by  descent,  and  hence  the 
remainder  was  contingent.  Courts  of  justice 
will  transpose  the  clauses  of  a  will  and  con- 
strue "or"  to  be  "and"  and  "and"  to  be  "or" 
only  in  such  cases  when  it  is  absolutely  nec- 
essary so  to  do  to  support  the  evident  mean- 
ing of  the  testator.  But  they  cannot  arbi- 
traiily  expunge  or  alter  words  without  such 
apparent  necessity.  Taylor  v.  Taylor,  92  X. 
W.  71,  72,  118  Iowa,  407  (citing  Griffith's 
Lessee  v.  Woodward  [Pa.]  1  Yeates,  318). 

Testator,  having  when  he  wrote  his  will 
but  one  sister  and  one  half-sister  and  one 
half-brother  living,  and  having  had  brotnen 
and  sisters  who  died  previously,  leaving  is- 
sue, the  heirs  of  such  deceased  brothers  and 
sisters  are  Included  in  the  provision  of  the 
will  for  division  of  property  between  bis  "sis- 
ters and  brothers  or  their  heirs."  The  word 
"or,"  as  thus  used,  probably  has  no  signifi- 
cance, if  used  alone,  but,  when  used  in  con- 
nection with  a  gift  to  "his  brothers  or  their 
heirs,"  would  seem  to  indicate  an  Intention 
that,  where  the  brothers  were  not  living  *> 
they  could  not  take,  their  heirs  should  tal^e 
for  them.  In  re  Edwards,  117  N.  Y.  Supp. 
3,  5,  132  App.  Div.  544. 

As  alias 

"Or"  is  usually  disjunctive,  occasionai- 
ly  is  construed  as  a  conjunction  to  avoid  ab- 
surdity, and  is  sometimes  used  in  the  sense 
of  "alias,"  as,  "violin  or  fiddle."  "Or,"  with- 
in the  provision  of  St  1898,  f  1777,  for  noli 
or  boom  charges"  by  a  boom  company,  is  used 
in  the  sense  of  "alias."  Menominee  Ri^er 
Boom  Co.  V.  Augustus  Spies  Lumber  &  Cedar 
Co.,  132  N.  W.  1118,  1122,  147  Wis.  559. 

As  oonf erring  discretioiutfj  power 

As  used  in  a  municipal  ordinance  whieb 
provided  that  whoever  should  be  found  gui'- 
ty  of  being  a  vagrant  should  be  fined  not  Its^ 
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than  $5  nor  more  than  |25,  and  on  default 
should  be  imprisoned  not  less  than  10  nor 
more  than  30  days,  or  both,  at  the  discretion 
of  the  court,  the  words  **or  both,  at  the  dis- 
cretion of  the  court,"  relate  to  the  two  penal- 
ties, fine  and  imprisonment,  and  the  court  in 
its  discretion  may  impose  both  penalties,  or 
only  one.  State  ex  rel.  Frits  y.  Gossens,  54 
South.  795,  128  La.  270. 

As  aor 

An  indictment  for  inclosing  public  lands, 
alleging  that  accused  so  constructed,  main- 
tained, and  controlled  the  inclosure  then  and 
there  having  no  claim  or  color  of  title  made 
or  acquired  in  good  faith  or  otherwise  or  at 
all  to  any  of  the  land,  "or  an  asserted  right" 
thereto  by  or  under  claim  made  in  good 
faith,  with  a  view  to  entry  thereof,  etc.,  was 
not  fatally  defective  for  failure  to  sufficient- 
ly negative  the  asserted  right  by  a  direct  and 
positive  averment,  since  the  word  "or,"  both 
in  the  statute  and  in  the  indictment,  should 
be  construed  to,  mean  "nor."  LiUis  v.  Unit- 
ed States,  190  Fed.  530,  535,  111  C.  O.  A. 
362. 

As  of 

In  Tariff  Act  July  24,  1897,  c.  11,  §  1, 
Schedule  J,  par.  339,  30  Stat.  181,  the  pro- 
viso relative  to  "embroidered  wearing  ap- 
parel or  other  article  or  textile  fabric,"  is 
not  to  be  construed  as  though  the  second  "or" 
were  "of;  nor  should  the  doctrine  of  nos- 
dtur  a  sociis  be  applied  so  as  to  restrict  the 
proviso  to  such  articles  of  wearing  apparel 
as  are  textiles  or  made  of  textiles,  and  thus 
exclude  embroidered  furs.  Hugo  Jaeckel  & 
Son  V.  United  States,  178  Fed.  260,  261,  101 
C.  C.  A.  620. 

As  to  wit 

The  word  "or"  in  statutes  is  often  used 
in  the  sense  of  "to  wit" — that  is,  in  explana- 
tion of  what  precedes — and  gives  to  that 
which  precedes  the  same  signification  as 
that  which  follows.  Bryan  v.  Menefee  (Okl.) 
95  Pac.  471,  475,  21  Okl.  1  (citing  6  Words 
and  Phrases,  pp.  5014,  5015). 

The  word  "or"  may  be  used  in  the  sense 
of  to  wiL  An  information  based  on  the  pro- 
visions of  a  violation  of  Or.  Code,  §  121, 
which  charges  in  the  language  of  the  statute 
that  the  property  in  question  came  into  the 
possession  of  defendant  by  virtue  or  under 
color  of  his  relation  as  an  officer,  is  not  void 
for  duplicity,  for  the  words,  '*by  virtue"  and 
"under  color,"  as  applied  to  the  expression 
of  his  relation  as  an  officer,  mean  one  and 
the  same  thing.  Hendee  v.  State,  113  N.  W. 
1050,  1052,   80  Neb.  80,  84. 

As  word  of  sulMtitiition 

Where,  after  attempting  to  create  an 
intermediate  estate  in  a  trustee  for  a  period 
of  25  years,  the  testatrix  devised  the  proper- 
ty to  certain  named  persons,  "or"  their  heirs, 
absolutely,  the  word  "or"  interposed  be- 
tween the  names  of  the  devisees  and  their 


heirs  indicates  substitution.  Johnson  v. 
Preston,  80  N.  E.  1001,  1006,  226  IlL  447,  10 
L.  R.  A.  (N.  S.)  564  (citing  Ebey  v.  Adams,  25 
N.  E.  1013,  135  lU.  80,  10  L.  R.  A.  162;  1 
Redf.  Wills,  486). 

A  will,  after  giving  a  life  use  of  testa- 
tor's residuary  estate,  consisting  of  land,  to 
his  wife,  provided  that  after  her  death,  sub- 
ject to  her  life  use  thereof,  testator  gave  to 
his  daughter  A.  for  her  life  the  use  of  the 
T.  block,  and  then  proceeded:  "On  the  death 
of  both  my  wife  and  daughter  I  give  •  *  * 
said  T.  block  to  my  son  H.  absolutely,  or  in 
case  he  should  die  before  that  time,  to  his 
legal  heirs,  to  be  distributed  among  them  as 
if  it  were  his  intestate  property."  Held, 
that  reading  the  devise  to  the  son  as  it  must 
be  read  in  view  of  the  rule  that  the  law  fa- 
vors vested  estates,  as  though  phrased  "sub- 
ject to  the  life  estates  above  created  in  fa- 
vor of  my  wife  and  daughter,  I  give,"  etc., 
and  treating  the  word  "or"  in  said  devise 
as  used  as  the  equivalent  of  "and,"  which 
use  is  plainly  shown  by  the  employment  of 
the  latter  word  for  a  like  purpose  in  a  sub- 
sequent devise  of  a  remainder  to  the  daugh- 
ter, the  attempted  limitation  over  in  case  of 
his  not  surviving  both  his  mother  and  sister 
was  therefore  not  an  alternative,  but  a  sub- 
stitutionary gift,  and  so  void  under  the  stat- 
ute of  perpetuities.  Cody  v.  Staples,  67  Atl. 
1,  80  Conn.  82. 

The  word  "or"  in  wills  may  be  changed 
to  "and,"  but  a  devise  to  testator's  named 
son  "or  his  children"  is  a  substitutional  gift, 
and  the  word  "or"  will  not  be  deemed  to 
mean  "and"  in  the  absence  of  anything  in 
the  general  scheme  in  the  will  or  any  single 
provision  thereof  requiring  such  construc- 
tion. Bender  v.  Bender,  75  Atl.  869,  860, 
861,  226  Pa.  607,  134  Am.  St  Rep.  1088. 

OR  £I«SEWH£ItE 

A  consent  decree  in  Georgia  in  parti- 
tion of  described  Georgia  lands  gave  some 
of  the  heirs  certain  lands  in  settlement  of 
claims  against  the  estate  *ln  Thomasville, 
Thomas  county  or  elsewhere."  Held,  that 
the  general  term  "or  elsewhere"  did  not  in- 
clude Florida  lands.  Atkinson  v.  Schilman^ 
53  South.  844,  846,  60  Fla.  301. 

A  rule  of  a  railroad  providing  for  the 
precautions  to  be  taken  when  an  engine  is 
placed  upon  a  siding  "or  elsewhere"  to  stand 
has  no  application  to.  a  locomotive  which  the 
engineer  has  brought  to  a  temporary  stop 
on  the  main  track.  As  the  words  "or  else- 
where" must  be  construed  to  refer  to  things 
of  the  same  kind  as  the  word  "siding,"  the 
words  "or  elsewhere"  following  the  word 
"siding"  are  within  the  ejusdem  generis  doc- 
trine. Cleveland,  C,  C.  &  St.  L.  R.  Co.  v. 
Bergschicker,  69  N.  E.  1000,  1002,  162  Ind. 
108. 

The  words  "or  elsewhere,"  in  an  ordi- 
nance which  provides,  among  other  things. 
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that  "any  i>erson  or  persons  who  shall  in 
any  street,  railroad  depot,  public  place  or 
elsewhere  within  the  town  of  Boonton  use 
obscene  language,*'  etc.,  construed  to  refer 
to  places  of  the  same  character  (that  is,  to 
places  frequented  by  the  public) ;  and  there- 
fore a  private  yard  abutting  on  a  highway 
would  not  be  included  within  Its  terms.  Peer 
V.  Dixon,  83  Atl.  180,  181,  82  N.  J.  Law,  366. 

OR  OTHER 

See  Other. 

OR  UNDER 

Sixteen  years  of  age  or  under,  see  Years 
of  Age. 

ORAL  DEFAMATION 

See  blander. 

ORAL  DEMURRER 

A  motion  to  strike  a  paragraph  of  the 
answer  is  an  oral  demurrer  thereto.  KeUy  v. 
Malone,  63  S.  B.  639,  5  Ga.  App.  618. 

ORAL  LEASE 

A  direction  by  one  who  had  be^i  occupy- 
ing an  apartment  to  the  janitress,  who  was 
without  authority  to  lease  the  same,  not  to 
let  any  one  have  the  apartment  during  his 
absence,  and  a  statement  by  him  that  when 
he  came  back  he  would  sign  the  lease  with 
the  agent  and  that  he  wanted  it  for  a  year, 
did  not  constitute  an  "oral  lease,"  and  was 
no  more  than  an  agreement  for  a  lease.  Co- 
lumbia Bank  v.  Clarke,  108  N.  Y.  Supp.  587. 

ORCHARD 

Fruit  trees  planted  in  the  line  of  a  pros- 
pective highway,  with  the  evident  purpose 
of  raising  difficulties  to  the  laying  out  of  the 
highway,  are  not  an  "orchard"  within  the 
meaning  of  the  highway  law,  which  prohibits 
the  laying  out  of  a  highway  through  an  or- 
chard of  the  growth  of  four  years  or  more. 
In  re  Fenn,  136  N.  Y.  Supp.  262,  263,  191 
App.  Div.  797. 

In  an  action  under  Code  1907,  §  6037,  for 
statutory  penalty  for  destruction  of  fruit 
trees  inclosed  on  premises,  a  general  charge 
for  defendant  because  there  was  no  proof 
that  the'  trees  were  removed  from  an  inclo- 
>$ure  was  properly  refused;  it  appearing  that 
the  trees  were  taken  from  a  yard  and  or- 
chard, which  showed  prima  facie  an  inclo- 
sure;  "orchard"  being  defined  by  Webster 
as  meaning,  among  other  things,  "an  inclo- 
sure  containing  fruit  trees,"  etc.  Wright  v. 
Sample,  50  South.  268,  162  Ala.  222. 

ORCHARD  RUH 

As  used  in  a  contract  to  sell  prunes  on 
trees,  the  contract  reciting:  "For  prunes  run- 
ning orchard  run  (60  to  the  pound)  whoil 


dried,  $95  per  ton  (with  variations  of  11.00 
per  point  up  or  down).  All  prunes  to  be  good 
merchantable  quality.  Test  accepted  at  53," 
the  words  in  parentheses  having  been  erased 
when  the  contract  was  executed,  the  words 
"orchard  run"  meant  all  the  prunes  in  the  or- 
chard, without  reference  to  sisse  in  grading. 
Ross  V.  Frank,  108  Pac.  1025,  13  CaL  App.  88. 

ORDAIN— ORDINATION 

As  used  in  (3en.  Laws  1907,  p.  400,  cl 
226,  f  12,  providing  that  a  petition  for  a  pro- 
posed ordinance,  charter,  or  amendment  to 
the  charter  of  any  city  shall  be  filed  with  the 
dty  clerk,  who  shall  transmit  It  to  the  next 
session  of  the  council,  which  shall  either  or- 
dain or  reject  the  same,  as  proposed,  within 
30  days  thereafter;  but  if  rejected,  or  no  ac- 
tion is  taken  thereon  within  that  time,  it 
shall  be  submitted  to  the  voters,  the  word 
"ordain"  is  employed  in  the  sense  of  "adopt" 
or  "approve" ;  that  is,  the  council  may  either 
approve  or  reject  the  proposed  charter  or 
ordinance,  after  which  proceedings  may  be 
taken  as  ther^n  directed,  and  hence  tbe 
adoption  of  a  proposed  diarter  by  resolution, 
instead  of  by  ordinance,  was  sufficient 
Haines  v.  City  of  Forest  Grove,  103  Pac 
775,  776,  54  Or.  443  (citing  6  Words  and 
Phrases,  p.  5016). 

ORDER 

See  Apparent  Good  Order ;  Fraternal  Or- 
der; Good  Order;  Good  Order  and 
Condition ;  Proper  Order ;  Proved  Or 
der;  Running  Order;  Special  Order 
Stay  Order;  Stop  Order;  Taking  Or 
ders ;  Under  the  Order  or  Direction  of 
Under  the  Orders  and  Employm^t  of 

Any  special  order,  see  Any. 

Where  a  bill  of  lading  contains  a  provi- 
sion and  condition  to  the  effect  that,  "if  the 
word  *order'  is  written  immediately  before  or 
after  the  name  of  the  party  to  whose  order 
the  property  is  consigned,  the  surrender  of 
the  bill  of  lading,  properly  indorsed,  shall  be 
required  before  delivery  of  the  property  at 
destination,'*  and  the  words  **order  notify'* 
appear  before   the  name  of   the   oonslgaee 
thereon,  such  bill  of  lading  requires  notice  to 
the  consignee  and  production  of  the  bill  of 
lading  before  delivery.    F.  L.  LAjton  it  Sons 
V.  Charleston  &  W.  0.  Ry.  Co.,  72  &  £.  9^8. 
989,  00  S.  C.  323. 

The  word  "order,*'  as  used  in  a  Ull  of 
lading  before  the  name  of  the  consignee,  re- 
quired a  proper  indorsement  by  the  consignee 
before  delivery  of  the  property  could  be  le- 
gally made  by  tbe  carrier  at  destinatioD. 
Uilmann  v.  Southern  R.  Co.,  93  N.  Y.  Supp. 
480,  481, 47  Misc.  Rep.  107. 

In  a  clause  in  the  charter  of  a  veesel 
then  at  Venice  requiring  the  vessel  to  **sail 
48  hours  after  orders  are  given,"  the  word 
''orders"  described  the  action  of  tbe  diar- 
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terer  In  directing  the  master's  course  after 
the  vessel  was  loaded  with  the  charterer's 
property,  and  did  not  refer  to  the  time  when 
she  was  required  to  sail  from  Venice  after 
naming  of  the  port  of  loading.  Rosasco  v. 
Pitch  Pine  Lumber  Co.,  138  Fed.  26,  27,  70 
C.  C.  A.  455. 

Of  eiTil  autl&orlty 

Where  a  policy  of  insurance  on  a  hotel 
excepted  risks  "for  loss  caused  directly  or 
indirectly  by  invasion  *  *  •  or  riot  or 
military  or  usurped  power,  or  by  order  of 
any  civil  authority,"  and  three  persons  for 
whose  arrest  warrants  had  been  issued  by  a 
federal  court  took  refuge  in  the  hotel  and 
resisted  arrest,  and  exchanged  shots  with  the 
marshal's  posse,  whereupon,  the  marshal 
burned  it  and  arrested  one  of  the  three,  it 
was  held  that,  while  the  riot  by  the  persons 
resisting  arrest  was  the  occasion  of  the 
hotel's  loss  by  Are,  the  direct  cause  of  the 
loss  was  the  marshal's  unauthorized  act,  and 
hence  the  insurer  was  not  released  from  lia- 
bility by  the  excepted  risks  of  "riot"  and  "or- 
der of  afty  civil  authority."  American  Cent. 
Ins.  Co.  V.  Stearns  Lumber  Co.,  140  S.  W. 
148,  145  Ky.  255,  36  L.  R.  A.  (N.  S.)  566,  Ann. 
Ca&  1013B,  628. 

Am  Jvstloe  and  publio  welfare  may 


Const  art  1,  f  16,  declares  that  property 
shall  not  be  taken  or  damaged  without  com- 
pensation, and  Laws  1003,  p.  140,  c.  92,  f  4, 
authorizes  the  assessment  of  damages  and 
benefits  for  land  taken  for  public  use,  and 
authorizes  the  court  to  "make  such  order  in 
the  premises  as  justice  and  the  public  welfare 
may  require."  Held,  that  the  authority  to 
make  such  order  in  the  premises  as  justice 
and  the  public  welfare  may  require  referred 
to  the  necessary  assessment  of  damages  and 
benefits,  and  did  not  confer  authority  on  the 
city  council  to  first  modify  a  proposed  replat, 
and  then  adopt  it  as  modified.  Brazell  v. 
City  of  Seattle,  104  Pac.  155,  158,  55  Wash. 
180. 

Of  mmiieipal  authorities 

Under  Rev.  St  1899,  §  3028,  requiring  the 
legislative  body  of  a  city  to  "order,"  on  ap- 
plication therefor,  a  local  option  election,  an 
order  for  an  election,  duly  passed  by  the 
council  of  the  city  at  a  proper  meeting,  is 
sufficient,  and  an  ordinance  or  a  formal  reso- 
lution for  an  election  is  not  necessary.  An 
order  for  a  local  option  election,  under  this 
statute,  which  authorizes  an  election  at  which 
only  qualified  voters  shall  vote,  need  not  lim- 
it the  right  to  vote  to  legal  voters.  The 
council  of  a  city  ordering  a  local  option  elec- 
tion need  not  formally  set  out  on  its  record 
the  fact  that  the  notice  of  the  election  was 
given  as  ordered.  State  v.  Armstrong,  127 
S.  W.  93,  94,  140  Mo.  App.  719. 

Election  of  a  city  solicitor  by  the  Cam- 
bridge hoard  of  aldermen,  as  required  by  Rev. 
Laws,  c  26,  |  7,  Is  not  an  "ordinance"  or  "or- 


der," within  general  rules  and  orders  of  the 
city  council,  providing  that  every  ordinance 
and  order  requiring  concurrent  action  shall 
remain  with  the  clerk  for  36  hours  after  pass- 
ing one  board.  Pevey  v.  Aylward,  91  N.  E. 
315,  316,  205  Mass.  102. 

Under  a  covenant  in  a  lease  requiring 
the  lessee  to  make  repairs  on  "order"  of  the 
municipal  authorities,  a  notice  from  a  health 
department,  proved  to  be  ofiioial  and  in  cuk- 
tomary  form,  though  on  a  printed  form, 
with  a  printed  signature,  is  an  "order." 
Townsend  v.  Rosenblum,  113  N.  Y.  Supp. 
1029,  1031. 

"An  order,"  as  used  in  a  lease  requiring 
the  tenant  to  comply  with  all  regulations  and 
orders  of  all  municipal  departments  of  the 
city,  was  satisfied  by  the  service  of  a  no- 
tice by  the  city  building  department,  which, 
after  reciting  the  dangerous  condition  of  the 
premises,  declared,  "You  are  therefore  re- 
qir'ired  to  make  the  same  safe,"  as  authorissed 
by  Greater  New  York  Charter  (Laws  1901,  p. 
179,  c.  466,  §  407  et  seq.).  Markham  v.  David 
Stevenson  Brewing  Co.,  93  N.  Y.  Supp.  684, 
688,  lOi  App.  Div.  420. 

* 

Rev.  St  1898,  f  1554,  authorieee  an  or- 
der to  be  given  by  members  of  the  dty  coun- 
cil forbidding  the  sale  of  liquor  to  spend- 
thrifts. Section  1558  provides  for  revocation 
of  a  liquor  license  for  failure  to  observe  "any 
order"  of  the  aldermen  made  pursuant  to 
law.  Section  1549  requires  a  bond  by  a  liq- 
uor dealer  conditioned  that  he  will  "obey  all 
orders  of  such  •  *  •  aldermen  or  any  of 
them  made  pursuant  to  law."  Held,  that  an 
ordinance  prescribing  hours  of  closing  and 
opening  for  saloons  is  an  order  within  the 
meaning  of  section  1558,  and  that  that  sec- 
tion does  not  refer  solely  to  the  order  sfped- 
fled  in  section  1554.  State  ex  rel.  McKay  v. 
Curtis,  110  N.  W.  189,  191,  130  Wis.  357. 

Of  master  to  sevTant 

Where  a  foreman  ordered  a  railway  em- 
ploy6  to  go  upon  a  bridge  pier  and  remove 
woodwork  therefrom,  directing  the  specific 
manner  in  which  the  removal  should  be  made, 
and  the  foreman,  in  an  attempt  to  further 
the  work,  without  warning  the  employ^,  pried 
down  a  timber,  breaking  off  the  footing  upon 
which  the  employ^  stood,  causing  his  injury, 
there  was  an  "order,"  within  Burns'  Ann.  St 
1901,  §  7083,  subd.  2,  making  corporations  li- 
able for  injuries  to  employes  from  the  negli- 
gence of  persons  in  its  service  to  whose  or- 
der the  employes  are  bound  to  and  do  con- 
form. Toledo,  St  L.  &  W.  R.  Co.  v.  Pavey, 
79  N.  B.  529,  530,  39  Ind.  App.  284. 

As  used  In  Employers*  Liability  Act 
(Bums'  Ann.  St  1901,  §  7083,  subd.  2),  mak- 
ing an  employer  liable  for  injuries  to  its 
employ^  caused  by  the  negligence  of  a  i)erson 
in  its  service  to  whose  order  or  direction  the 
injured  employ^  was  bound  to  and  did  con- 
form, the  words  "order  or  direction"  apply 
to  special  orders  aa  distinguished  from  gen- 
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eral  orders,  and  the  protectton  of  tbe  stat- 
ute does  not  extend  to  an  employ^  injured 
from  the  negligence  of  the  foreman  while 
working  under  general  directions.  Indian- 
apolis St.  Ry.  CJo.  V.  Kane.  80  N.  B.  841,  843, 
169  Ind.  25. 

Of  railroad  oominissioa 

The  expression  "order  of  the  commis- 
sion," as  used  In  Act  Aug.  23,  1907  (Laws 
1907,  p.  78)  §  9,  relating  to  the  jurisdiction  of 
the  railroad  commission,  and  providing  that 
if  any  corporation  within  its  jurisdiction 
shall  do  any  act  declared  unlawful,  or  omit 
to  do  any  act  required  to  be  done  either  by 
any  law  of  Georgia,  or  by  an  order  of  the 
commission,  it  shall  be  liable  to  persons  in- 
jured thereby,  has  reference  to  special  or- 
ders of  the  commission,  and  not  to  its  gen- 
eral rules.  Southern  Bell  Telephone  &  Tele- 
graph Co.  V.  Beach,  70  S.  E.  137,  139,  8  Ga. 
App.  720. 

Ordinanoo  distinsnished 

See  Ordinance. 

Warrant 

Under  Sand.  &  H.  Dig.  Ark.  §  5273,  which 
provides  that  each  dty  council  shall  cause 
to  be  provided  for  Its  clerk's  office  a  seal, 
which  seal  shall  be  affixed  to  all  transcripts, 
orders,  or  certificates  which  it  may  be  neces- 
sary or  proper  to  authenticate  under  the  pro- 
visions of  this  act,  a  city  warrant  is  not  an 
*'order."  CJondon  v.  City  of  Eureka  Springs, 
135  Fed.  666,  571. 

ORDER  (Zb  Commercial  liaw) 

See  Attested  Order ;  Mail  Order ;  Money 

Order;  Money  Order  Funds. 
Warrant  synonymous,  see  Warrant 

"An  'order*  is  in  its  principal  elements 
the  same  whether  It  is  for  the  pajrment  of 
money  or  for  the  delivery  of  goods."  United 
States  V.  Green,  136  Fed.  618,  649  (citing 
Bish.  St  Crimes,  p.  298,  $  327). 

The  indorsement  of  a  check  payable  to  a 
real  or  fictitious  person,  other  than  accused, 
is  equivalent  to  an  '*ordeP  for  the  payment 
of  money,"  within  Penal  Code,  §  470,  enumer- 
ating the  subjects  of  forgery.  People  t. 
Jones,  106  Pac.  724,  725,  12  Cal.  App.  129. 

As  rendering  instrnment  negotiable 

The  words  "or  order"  are  not  essential  to 
make  a  bill  of  lading  quasi  negotiable. 
Forbes  v.  Boston  &  L.  R.  Co.,  133  Mass.  154, 
157. 

Partionlar  instruments 

A  written  instrument  in  the  following 
language:  "Mr.  Alex.  Sapp  Please  let  Jim 
have  $1.00  in  trade  and  oblige,  C.  H.  Rogers. 
$1.00  P.  S.  Will  pay  Thursday"— is  "an  or- 
der for  money  or  other  property,"  within  the 
meaning  of  the  forgery  statute.  Johnson  v. 
State,  36  South.  KJO,  47  Fla.  35. 

Sale  distinKiiished 

A  sale  of  personal  property  Is  a  trans- 
mutation of  property  from  one  man  to  an- 


other in  consideration  of  some  price  or  rec- 
ompense in  value,  and  so  one  having  an 
agency  to  sell  wine,  which  he  was  expected 
to  deliver,  is  not  entitied  to  a  commisHion  on 
the  mere  procuring  of  orders,  the  title  of  tbe 
wine  not  passing  until  an  actual  delivery ;  an 
"order"  being  only  an  executory  agreement 
which  cannot  even  be  deemed  a  "sale"  for 
the  purpose  of  determining  the  number  of 
sales  made  by  the  agent  In  a  given  time. 
Hall  V.  French-American  Wine  Co.,  134  N.  Y. 
Supp.  158,  161,  149  App.  Div.  609. 

ORDEI^  (In  Praetioe) 

See  Final  Order;    Interlocutory  Order; 

Lawful  Order. 
See,  also.  Final  Decree  or  Judgment 

As  expressly  defined  by  Gen.  Code  Ohio, 
§  11582,  an  "order"  is  a  direction  of  the  court 
or  Judge  made  or  rendered  in  writing,  and 
not  Included  in  a  judgment  Mannington  t. 
Hocking  Val.  Ry.  Co.,  183  Fed.  133,  14L 

Under  Rev.  St  1887,  S  4880,  an  "ordei' 
is  defined  to  be  every  direction  of  a'  court  or 
Judge  made  and  entered  In  writing  and  not 
included  in  a  Judgment  Dahlstrom  v.  Port- 
land Min.  Co.,  85  Pac.  916,  917,  12  Idaho,  87. 

Under  Rev.  St  1899,  {  4402,  providing 
that,  on  the  dismissal  of  an  appeal  from 
justice  court  for  irregularity,  the  district 
court  clerk  shall  certify  the  "order"  of  dU- 
missal  to  the  Justice,  under  section  4247  de> 
fining  a  final  order  to  be  an  order  affecting 
a  substantial  right  when  It  determines  tbe 
action  and  prevents  a  judgment,  and  section 
4249  providing  that  a  final  order  of  the  dis- 
trict court  may  be  reversed,  etc.,  an  order 
dismissing  an  appeal  from  a  justice  coort 
must  be  made  by  the  district  court,  and  must 
appear  upon  its  record,  and  no  Individual  act 
of  appellant  such  as  an  entry  on  the  docket 
can  operate  as  a  dismissal  of  tlte  appeal 
Mayott  V.  Knott  92  Pac.  240,  16  Wyo.  108. 

The  provision  In  Chicago  Municipal 
Court  Act  (Hurd's  Rev.  St  1909,  c.  37)  |  2(>4, 
authorizing  the  chief  Justice  to  prescribe  ab- 
breviated forms  of  entries  of  "orders"  by  the 
court,  extends  to  all  orders,  whether  lnte^ 
locutory  or  final.  City  of  Chicago  v.  Cole- 
man, 98  N.  E.  521,  622,  254  IIL  38a 

The  term  "rule"  or  "order,"  whldi  are 
synonymous,  includes  commands  to  lower 
courts  or  court  ofl^lclals  to  do  ministerial 
acts.  Carter  v.  Louisiana  Purchase  Expo- 
sition Co.,  102  S.  W.  6,  9,  124  Mo.  App.  530. 

The  error  of  a  trial  court  in  directing  or 
refusing  to  direct  a  verdict  is  <me  of  law 
reviewable  by  the  Supreme  Court  on  api»«»l 
as  coming  within  "orders,  rulings;  or  deci- 
sions," made  In  the  action  within  Comi*. 
Laws  1907,  §  3304,  authorizing  the  court  on 
appeal  from  a  Judgment  to  review  orders,  nl* 
ings,  and  decisions  in  the  action.  Law  r. 
Smith,  98  Pac.  800,  804^  d4  Utah,  8M. 
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An  indorsement  by  a  Jnstloe  of  the  city 
coart  npon  an  "order"  for  the  examination 
of  a  Judgment  debtor,  reciting,  "Proceedings 
dismissed  upon  objection  made  by  Judgment 
debtor,"  is  itself  an  order  within  Code  Civ. 
Proc.  §  767,  defining  a  written  direction  of  a 
court  or  Judge,  not  contained  in  a  Judgment, 
to  be  an  order.  McAlpin  v.  Stoddard,  105 
N.  Y.  Snpp.  9,  12,  64  Misc.  Rep.  647. 

Code  1896,  §  1372,  allows  30  cents  for  en- 
tering any  "order"  of  court,  and  an  item  of 
a  cost  bill  stated  upon  an  execution  was  "or- 
ders of  court,  30^."  Held,  that  It  was  ob- 
vious that  the  word  "order"  was  intended, 
and  the  execution  was  not  inyalid  on  the 
ground  that  the  bill  of  costs  was  not  itemized 
as  required  by  section  1883.  Simmons  v. 
Sbarpe,  42  South.  441,  442,  148  Ala.  217. 

The  words  "Judgment"  and  "order,"  In 
Code,  $  542,  subhead  3,  which  provides  that 
the  Supreme  Court  may  reverse,  vacate,  and 
modify  a  Judgment  of  a  district  court  for 
errors  appearing  on  the  record,  and  in  revers- 
ing such  Judgment  or  "order"  may  reverse, 
vacate,  or  modify  any  immediate  "order"  in- 
volving the  merits  of  the  action  or  any  part 
thereof,  are  used  somewhat  indiscriminately, 
80  much  80  as  to  suggest  that  any  specific  in- 
dependent part  of  a  Judgment  is  appealable. 
Kremer  v.  Kremer,  90  Pac.  908,  999,  76  Kan. 
134. 

Where  a  Justice  of  the  peace  was  clerk  as 
well,  an  execution  issued  by  him  was  "order- 
ed by  the  court,"  within  Gen«  St  c.  38,  art  1, 
f  4,  providing  that,  unless  so  ordered,  no  ex- 
ecution shall  issue  till  10  days  after  Judgment 
rendered.  Guelot  v.  Pearce  (Kj.)  38  S.  W. 
S92,  893. 

A  record  statfaig  "that  the  said  indict- 
ment and  proceedings  are  handed  down  to  the 
Quarter  sessions,  there  to  be  proceeded  with 
according  to  law,"  etc.,  is  sufficient  to  give 
tbe  quarter  sessions  Jurisdiction ;  the  words 
*'handed  down"  and  "ordered  to  be  delivered" 
being  convertible  terms.  Engeman  v.  State, 
23  Atl.  676,  678,  54  N.  J.  Law,  247. 

An  order  of  approval  of  an  account  and 
discharge  of  a  guardian  Is  "an  order  or  Judg- 
ment," within  Rev.  St.  1895,  art  2799,  provid- 
ing that  any  person  interested  in  a  guardian- 
ship may  by  a  bill  of  review  have  any  order 
or  Judgment  corrected  on  showing  error 
therein.  Nicholson  v.  Nicholson  (Tex.)  125 
S.  W.  965,  967. 

As  Jndsment  or  decree 

See  Decree;  Judgmoit 

As  notion 

See  Notice. 

Order  aiter  JndsBteat 

An  order  of  the  trial  court  quashing  an 
execution  is  an  "order  on  a  summary  appli- 
cation  In  an  action  after  Judgment,"  and  is 
appealable.  Barnett  v.  Bohannon,  112  Pac. 
987,  988,  27  Okl.  868. 
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An  .order  isetting  aside  a  default  before 
entry  of  Judgment  thereon  is  not  appealable ; 
it  not  being  an  "order  after  Judgment"  or  an 
"interlocutory  order,"  within  Code  Civ.  Proc. 
f  963,  making  appealable  interlocutory  orders 
entered  la  acttods  to  redeem  mortgaged  prop- 
erty or  in  partition  suits,  etc.  Savage  v. 
Smith,  97  Pac.  821,  822,  154  Cal.  325. 

Order  ttcalnst  sale  or  ooaveyanoo 

An  order  of  the  superior  court,  annulling 
and  setting  aside  a  former  order  confirming 
the  sale  of  realty  belonging  to  a  decedent's 
estate,  is  an  order  "against  directing  a  sale 
or  conveyance"  within  Code  Civ.  Proc.  8  963, 
subd.  3,  so  as  to  be  appealable  to  the  Supreme 
Court  In  re  West's  Estate,  122  Pac.  953, 
954,  162  Cal.  352. 

An  order  of  the  probate  court  discharg- 
ing an  order  upon  the  executrix  to  show 
cause  why  the  homestead  devised  by  the  will 
of  the  testate  should  not  be  sold  to  pay  debts 
of  the  estate  is  an  "order  refusing  to  direct 
the  sale  of  real  estate,"  within  the  meaning 
of  subdivision  3,  fi  4665,  Gen.  St  1894,  and 
such  order  can  be  reviewed  by  appeal  only, 
and  not  upon  certiorari.  In  re  Wilson's  Es- 
tate, 97  N.  W.  647,  648,  91  Minn.  115. 

As  proeeedlnff 

See  Proceeding. 

HaUac  oa  d^iaarrer- 

A  decision  overruling  a  demurrer  to  an 
amended  complaint,  with  leave  to  defendants 
to  answer,  was  not  a  Judgment  of  itself,  but 
an  "order"  which  was  subject  to  vacation  for 
cause  under  Code  Civ.  Proc.  §  473,  providing 
that  the  court  may  relieve  a  party  from  a 
mlstalEe  in  an  order  made  during  the  prog- 
ress of  the  proceedings  during  the  term  in 
the  furtherance  of  Justice.  Dent  v.  Superior 
Court  of  Los  Angeles  County,  95  Pac.  672, 
673,  7  Cal.  App.  683. 

Under  Pen.  Code,  fi  1008,  providing  that, 
if  a  demurrer  is  allowed,  the  Judgment  is 
final  on  the  indictment  or  information,  and 
is  a  bar  to  another  prosecution  for  the  same 
offense,  unless  the  court,  being  of  the  opinion 
that  the  objection  may  be  avoided  in  a  new 
indictment  or  information,  directs  the  case 
to  be  resubmitted  or  directs  a  new  informa- 
tion to  be  filed,  provided  that,  after  such  or- 
der, the  defendant  may  be  examined  before 
a  magistrate,  and  discharged  or  committed 
by  him  as  in  other  cases,  and  section  1009 
providing  that  if  the  court  does  not  permit 
the  information  to  be  amended,  nor  direct 
that  a  new  information  be  filed,  the  defend- 
ant must  be  discharged,  the  court's  minutes 
reciting  that,  the  demurrer  to  the  informa- 
tion having  been  argued  and  submitted,  the 
court  expressed  the  opinion  that  the  demur- 
rer should  be  sustained,  but  that  the  defect 
in  the  information  might  be  corrected  by  a 
new  information,  did  not  constitute  an  order 
within  section  1008,  authorizing  proceedings 
de  novo  and  a  new  Information  against  the 
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accused.    Ex  parte  Hayter,  116   Paa   370, 
372,  16  Cal.  App.  211. 

As  written  injitnuiient 

See  Written  Instrument. 

OBBEB     AFFECTmO     SUBSTAKTIAIi 
BIGHT 

See  Substantial  Right 

ORDER  GRAKTING  OR  OORTiRUtNG 
INJUNCTION 

An  order  overruling  a  motion  to  dissolve 
or  modify  an  Injunction  previously  granted 
is  not  one  continuing  the  Injunction  within 
the  meaning  of  the  statute,  and  is  not  ap- 
pealable. Lewis  V.  Hltchmau  Coal  &  Coke 
Co.,  176  Fed.  549,  650,  100  C.  C.  A.  137. 

A  preliminary  restraining  order  requir- 
ing the  defendants  to  show  cause  why  it 
should  not  be  made  permanent,  is  an  *'order 
granting  an  injunction"  within  the  statute. 
Taylor  v.  Breese,  163  Fed.  678,  683,  90  C.  C. 
A.  558.  And  so  is  an  interlocutory  decree  in 
a  suit  for  infringement  of  a  patent  which  ad- 
judges the  patent  valid  and  infringed,  awards 
an  injunction,  and  directs  an  accounting. 
Highland  Glass  Co.  v.  Schmertz  Wire  Glass 
Co.,  178  Fed.  944,  970,  l02  C.  C.  A.  316. 

ORDER     GRANTING     OR     REFUSING 
ALIMONY 

An  order  adjudging  or  refusing  to  ad- 
judge a  share  of  the  husband's  property  to 
the  wife,  where  a  divorce  is  granted  to  the 
husband  by  reason  of  the  aggression  of  the 
wife,  under  Rev.  St  f  5700,  is  an  "order 
granting  or  refusing  alimony/'  within  Rev. 
St  1906,  {  5706,  and  either  party  may  appeal. 
Fiesler  v.  Fiesler,  93  N.  E.  899,  900,  83  Ohio 
St  200. 

ORDER  OF  COURT 

See  By  Order  of  Court 

As  law,  see  Law. 

See,  also,  Judgment;  Order  (In  Practice). 

The  expression  "orders  of  court"  has 
been  treated  as  covering  not  only  orders  of 
the  courts  in  seRSlou,  but  orders  of  the  ab- 
sent judges.  United  States  v.  McCabe,  129 
Fed.  708,  711,  64  C.  C.  A.  236. 

ORDER  OF  DEPORTATION 

The  requirement  of  Chinese  Exclusion 
Act  May  5,  1892,  c.  60.  27  Stat  25,  as  amend- 
ed by  Act  Nov.  3,  1893,  c.  14,  28  Stat  7, 
that  an  order  of  deportation  be  executed 
by  the  marshal,  and  that  the  person  to  be 
deported  shall  not  be  admitted  to  bail,  refers 
to  the  final  order  of  deportation,  and  does  not 
prohibit  ball  pending  an  appeal.  United 
States  V.  Yee  Yet  192  Fed.  577,  579. 

ORDER  OF  INTERSTATE  OOBIMEROE 
COMMISSION 

The  Commerce  Court  has  jurisdiction  of 
a  suit  to  annul  an  '*order"  of  the  Interstate 
Commerce  Commission  which  either  awards 
or  denies  reparation  to  a  complainant  under 


Interstate  Commerce  Act  Feb.  4,  1887,  c  101, 
{  16,  24  Stat  384,  as  amended  by  Act  June 
29,  1906,  c.  3591,  {  5,  34  Stat  690.  A  petition 
by  a  carrier  to  the  Interstate  Coounerce  Com- 
mission for  leave  to  refund  to  a  shipper  a 
portion  of  a  freight  charge  paid  which  it 
admits  to  have  been  excessive  is  not  the 
equivalent  of  a  complaint  for  reparation  bj 
the  shipper  under  Interstate  Commerce  Act 
Feb.  4,  1887,  c.  104,  fi  13,  24  Stat  383,  and  a 
denial  of  the  petition  by  the  Commission  for 
want  of  jurisdiction,  because  under  its  con- 
struction of  the  statute  the  claim  of  the  ship- 
per was  barred  by  limitation,  does  not  con- 
stitute an  order  adverse  to  the  shipper  which 
can  be  made  the  basis  of  a  suit  by  hlio  for 
relief  in  the  Commerce  Court  Arkansas 
FertlUzer  Co.  v.  United  States,  193  Fed.  667. 
669  (per  Archbald,  Judge,  solus). 

Act  Cong.  June  18,  1910,  c.  309,  36  Stat 
539,  confers  on  the  Commerce  Court  jaris- 
dlctlon  previously  possessed  by  the  Circuit 
Courts  of  the  United  States  of  cases  brought 
to  enjoin,  set  aside,  annul,  or  suspend  any 
"order"  of  the  Interstate  Commerce  CommU- 
slon,  also  authorizing  the  Commerce  Conrt 
to  exercise  any  and  all  powers  of  the  Circuit 
Court  of  the  United  States  so  far  as  may  be 
appropriate  to  the  effective  exercise  of  the 
jurisdiction  conferred,  and  that  nothing  con- 
tained in  the  act  shall  be  construed  as  enlarg- 
ing the  jurisdiction  previously  possessed  by 
the  courts  thereby  transferred  to  and  vested 
in  the  Commerce  Court;  the  jurisdiction  so 
far  as  conferred,  however,  being  exduslTC, 
and  so  far  as  not  conferred  being  reserved. 
Held,  that  since  capacity  to  sue  in  the  Com- 
merce Court  depends  on  the  general  equity 
practice  in  force  in  the  Circuit  Courts,  and 
prior  to  the  creation  ai  the  Commerce  Coait 
a  shipper  claiming  to  be  Injured  by  a  ruling 
of  the  Interstate  Commerce  Commission  re- 
fusing to  annul  a  private  car  demurrage  rule 
could  have  sued  in  the  Circuit  Court  to  set 
aside  the  commission's  ruling,  such  ruUnfr 
though  granting  no  affirmative  relief,  should 
be  construed  as  an  ''order"  of  the  conunlsslon 
which  the  Commerce  Court  had  jurisdiction 
to  review  on  petition  of  the  person  conceiving 
himself  injured  thereby.  Procter  &  Gamble 
Co.  V.  United  States,  188  Fed.  221,  221. 

ORBBB  OF  PUBUCATIOHT 

As  process,  see  Process. 

OBDBB  TO  SHOW  OAUSB 

An  "order  to  show  cause'*  is  bot  a  meaos 
prescribed  by  law  in  the  nature  of  a  process 
to  bring  a  defendant  into  court  to  answer 
plamtifTs  demands.  Morehouse  v.  Padflc 
Hardware  &  Steel  Co.,  177  Fed.  337,  339. 100 
a  C.  A.  647. 

An  ^^order  to  show  cause"  Is  an  order 
requiring  a  party  to  appear  and  show  cause 
why  a  certain  thing  should  not  be  done  or 
permitted.    Spaeth  v.  SeUs»  176  Fed.  79T,  799. 
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ORDERLY  HOUSE 

See,  also,  Disorderly  House. 

An  "orderly  hbuse,"  or  place  for  the  sale 
of  liqiiors,  within  the  condition  of  a  bond  pro- 
ylding  that  a  ll^or  dealer  shall  maintain 
such  a  place,  is  one  In  which  no  music,  loud 
or  boisterous  talking,  yelling,  or  indecent,  vul- 
gar language  is  allowed,  used,  or  practiced, 
or  any  other  noise  calculated  to  disturb  or 
annoy  any  person  residing  or  doing  business 
In  that  vicinity.  Adams  y*  State  (Tex.)  146 
S.  W.  1086,  108a 

ORDINANCE 

See  Criminal  Ordinance;  Fixed  by  Ordi- 
nance; Necessary  Police  Ordinances; 
Permanent  Ordinance;  Prescribed  by 
Law  or  Ordinance;   Prior  Ordinance. 

Any  pr0];>08ed  ordinance,  see  Any. 

Vacation  oidinance,  see  Vacation. 

The  term  "ordinance,"  as  used  in  speak- 
ing of  the  legislation  of  the  constitutional 
convention,  means  a  law  which  is  essential 
to  carry  into  effect  the  objects  for  which  the 
convention  was  created,  and,  when  once 
adopted  by  the  convention,  such  ordinance 
has  the  force  and  effect  of  law.  Smith  v. 
State  ex  rel.  Hepburn,  113  Paa  032,  035,  28 
OkL  235  (quoting  and  adopting  the  definition 
In  Franta  v.  Autry,  91  Pac.  193,  18  Okl.  561); 
Frantz  v.  Autry,  91  Pac  193,  218,  18  OkL 
561. 

"An  'ordinance'  of  a  municipal  corpora- 
tion l8  a  local  law,  and  binds  persons  within 
the  jurisdiction  of  the  corporation."  Pitts- 
burgh, C,  C.  &  St  L.  Ry.  Oov  v.  Lightheiser, 
71  N.  B.  218»  221,  163  Ind.  247  (citing  Balti- 
more &  O.  S.  W.  R.  Co.  V.  Peterson,  59  N.  E. 
1044,  156  Ind.  364;  Pennsylvania  Co.  v.  Stege- 
meier,  20  N.  EL  843,  118  Ind.  305,  10  Am.  St 
Rep.  136). 

••Ordinance"  as  a  term  of  municipal  law, 
is  the  equivalent  of  legislative  action,  and  in 
a  statute  carries  with  it  by  implication  the 
usual  incidents  of  such  action.  Stemmler 
V.  Borough  of  Madison,  83  AtL  85,  82  N.  J. 
Law,  696,  Ann.  Cas.  1913D,  767. 

An  "ordinance"  is  a  local  law  prescrib- 
ing: a  general  and  permanent  rula  "A  city 
council  is  a  miniature  general  assembly,  and 
their  authorized  ordinances  have  the  force 
of  laws  passed  by  the  Legislature.*'  Kersey 
V.  City  of  Terre  Haute,  68  N.  E.  1027,  1029, 
101  Ind.  471  (citing  Citizens*  Gas  &  Mln.  Co. 
V.  Town  of  Elwood,  114  Ind.  332,  16  N.  E. 
624,  and  quoting  Taylor  v.  City  of  Carondel- 
et,  22  Mo.  105). 

A  municipal  ordinance  is  a  local  law,  af- 
fecting the  property,  rights,  and  liberty  of 
dtizens^  who  are  entitled  to  know  at  what 
time  and  under  what  circumstances  it  acr 
quires  that  status.  Mayor  and  Board  of 
Trustees  of  Town  of  New  Iberia  v.  Moss 
Hotel  Co,  a6  gkmth.  552,  553,  112  La.  525. 


A  "municipal  ordinance*'  is  a  law  of  lo- 
cal application,  and  a  violation  of  the  ordi- 
nance is  an  offense  against  the  city  enacting 
the  ordinance.  The  ordinance  Is  ];)enal  In 
its  nature;  otherwise  the  offender  could  not 
be  arrested  and  taken  in  custody  for  its 
violation.  An  Infraction  of  the  ordinance 
is  termed  a  petty  offense  and  constitutes  a 
crime,  in  th^  broad  meaning  of  that  word. 
Pearson  v.  Wimbish,  52  S.  E.  751,  755,  124 
Ga.  701,  4  Ann.  Ca&  501  (citing  McRae  v. 
Mayor,  etc,  of  City  of  Americus,  59  QA.  170, 
27  Am.  Rep.  390). 

"An  'ordinance  regulating  a  street'  is  a 
legislative  act,  entirely  beyond  the  judicial 
power  of  the  state."  Indiana  R.  Co.  .v.  Cal- 
vert, 80  N.  B.  961,  964,  168  Ind.  321.  10  L.  R. 
A.  (N.  8.)  780,  11  Ann.  Cas.  635  (quoting  and 
adopting  the  definition  in  Wood  v.  Mears, 
12  Ind.  515,  74  Am.  Dec.  222;  Indianapolis 
&  C.  R.  Co.  V.  State  ez  rel.  City  of  Lawrence- 
burg,  37  Ind.  489). 

"  ToUce  ordinances'  are  at  once  family 
roles  on  a  large  scale  and  state  laws  on  a 
small  scale.  *  ^  ^  In  a  city,  we  think, 
a  man  may  fight  in  a  way  to  violate  an  or- 
dinance without  being  guilty  of  an  assault 
and  battery."  Porter  v.  State,  52  S.  E.  283, 
288,  124  Ga.  297,  2  L.  R.  A.  (N.  S.)  730  (quot- 
ing and  adopting  definition  in  McRae  v.  May- 
or, eta,  of  City  of  Americus,  59  Ga.  168,  27 
Am.  Rep.  390). 

Writing  essential 

Since  an  ordinance  must  be  reduced  to 
writing  before  it  can  be  acted  on  by  the  city 
council,  it  means  something  more  than  a  ver- 
bal motion  subsequently  reduced  to  writing 
by  the  clerk  or  secretary  of  the  council,  and 
hence  a  recital  in  the  minutes  of  a  city  coun- 
cil that  a  certain  councilman  presented  a 
petition  from  P.  asking  permission  to  erect 
a  fence  around  a  portion  of  the  property  on 
which  a  new  building  was  to  be  erected,  includ- 
ing a  portion  of  a  street  and  alley  with  a 
recommendation  of  the  board  of  fire  oom- 
missioners  that  the  request  be  granted,  and 
that  on  motion  the  request  was  granted,  did 
not  constitute  an  ordinance  and  was  insuffi- 
cient to  grant  the  authority  prayed;  especial- 
ly under  Austin  City  Charter  (Sp.  Laws 
1900,  c.  2,  art  11)  §  15,  providing  that  an 
ordinance  shall  be  complete  in  the  form  In 
which  it  is  finally  passed,  and  be  filed  with 
the  clerk  of  the  city  council  before  action 
shall  be  taken  thereon.  American  Const 
Co.  V.  SeeUg,  133  S.  W.  429,  431,  104  Tex.  16. 

"Ordinance,"  as  used  in  Indiana  Act 
1899,  p.  343,  c.  154,  {  25,  providing  that  no 
board  of  county  commissioners,  officers, 
agent,  or  employ^  of  any  county  shall  have 
power  to  bind  the  county  by  any  contract  or 
agreement  or  in  any  other  way  to  any  ex- 
tent beyond  the  amount  of  money  at  the 
time  already  appropriated  by  ordinance  for 
the  paiiH)Be  of  the  occupation^  etc,  means 
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an  Instrument  in  writing,  something  more 
and  additional  to  a  verbal  motion  subsequent- 
ly reduced  to  writing  by  a  clerk  or  subordi- 
nate of  the  local  board,  so  that  such  acts 
required  to  be  done  by  ordinance  cannot  be 
validly  done  by  order,  resolution,  or  notice. 
State  ex  rel.  Davis  v.  Board  of  Commission- 
ers of  Newton  County,  74  N.  B.  1091,  10»3, 
165  Ind.  262,  6  Ann.  Ca&  46& 

As  oontraot 

See  Contract 

As  permanent  mle 

An  ordinance  amending  an  ordinance 
passed  by  an  incorporated  town  of  the  In- 
dian Territory  granting  to  a  corporation  a 
franchise  to  furnish  said  town  with  light 
and  heat  by  means  of  natural  gas,  and  ex- 
tending the  time  set  in  the  ordinance  amend- 
ed for  furnishing  the  same,  is  an  "ordinance 
of  general  and  permanent  nature"  within 
Mausf.  Dig.  Ark.  §  924  (Ind.  T.  Ann.  St  1899, 
§  694),  providing  that,  when  an  ordinance 
of  such  a  nature  is  advanced  from  the  first 
to  the  third  reading  on  the  same  day,  two- 
thirds  of  the  members  of  the  council  must 
vote  in  favor  thereof.  Town  of  Sapulpa  v. 
Sapulpa  Oil  &  Gas  Co.,  97  Pac.  1007,  1010, 
22  Okl.  347. 

By-laws,  mles,  and  res^fttions  synon- 


The  words  "ordinances*'*  "rules,"  "regu- 
lations," and  "by-laws*'  are  synonymous 
terms.  State  ex  rel.  Krebs  v.  Hoctor,  120 
N.  W.  199,  200,  83  Neb.  690  (citing  6  Words 
and  Phrases,  p.  5025). 

Within  a  city  charter  authorizing  the 
board  of  commissioners  by  "ordinance*'  to 
levy  an  additional  tax,  a  mere  order  or  res- 
olution of  ratification  and  affirmance,  modify- 
ing in  part  a  prior  ordinance  levying  an  ad- 
ditional tax  and  in  all  other  respects  confirm- 
ing it,  was  a  valid  exercise  of  the  powers  of 
the  commissioners.  Johnston  v.  City  of 
Huntington,  76  S.  B.  142,  144,  71  W.  Va.  106. 

Iia^r  distinsnished 

Law  as  including  ordinance,  see  Law. 
As  law  of  the  state,  see  Law  of  the 
State. 

A  "municipal  ordinance"  is  not  regarded 
In  the  light  of  a  public  law  of  which  the 
courts  should  take  Judicial  notice.  Stott 
V.  City  of  Chicago,  68  N.  Ew  736,  739,  205  IlL 
281. 

"A  city  ordinance*'  is  not  a  law  of  the 
same  character  as  a  statute.  It  is  merely  a 
regulation;  a  rule  of  conduct  passed  by  the 
common  council  for  the  direction  and  super- 
vision of  its  citizens.  People  v.  Gardner,  106 
N.  W.  541,  645.  143  Mich.  104. 

As  UaUUty 

See  Liability. 

Order  distlncvisl&sd 

Though  the  words  "regolation  or  order** 
and  "ordinance  and  resolution,**   as  found 


in  the  California  statutes,  may  often  be  used 
to  express  the  same  meaning,  it  does  not 
necessarily  follow  that  in  all  cases  the  word 
"order**  is  synonymous  with  "ordinance,'' 
apd,  under  the  Consolidation  Act  April  2^, 
1863  (St  CaL  1863,  p.  540,  c  352),  which 
authorizes  the  board  of  supervisors  of  the 
city  and  county  of  San  Frandsoo  to  pro- 
ceed under  the  police  power  by  "regulation 
or  order,*'  a  contract  for  the  disposition 
of  garbage  .may  be  made  by  "order.**  and  the 
mayor's  signature  is  not  essential  to  its  ra- 
lidity.  California  Reduction  Co.  v.  Sanitary 
Reduction  Works,  126  Fed.  29,  40,  61  C  a 
A.  91. 

As  private  act 

See  Private  Act 

HesolntioB  included 

The  term  "ordinance*'  or  "resolutioDs" 
as  used  in  Nev.  Codes  1905,  f  2658,  giving  the 
mayor  of  the  city  power  to  sign  or  veto  any 
ordinance  or  resolution,  was  intended  to  in- 
clude, not  only  ordinances  as  sudi,  but  al^ 
resolutions  of  a  legislative  character,  which 
therefore  are  similar  to  ordinances  in  this 
respect  State  v.  Duis,  116  N.  W.  751,  753, 
17  N.  D.  319. 

An  "ordinance"  is  also  a  resolution,  and 
the  two  are  equivalent  Hence  an  ordinance 
authorizing  a  street  improvement  passed  only 
19  days  after  the  resolution  of  Intention  had 
been  passed  is  premature  and  void  under  the 
Vrooman  Act  (St  1885,  p.  147,  c  153k 
though  not  signed  by  the  mayor  until  two 
days  after  its  enactm^it  Mulberry  ▼. 
O'Dea,  88  Pac.  367,  368,  4  CaL  App.  385  (cit- 
ing City  of  Los  Angeles  v.  Waldron,  3  Pac. 
890,  65  Cal.  283 ;  HeUman  t.  ShoulterB,  44 
Pac  915.  45  Paa  1057,  114  CaL  167). 

Under  Barre  City  Charter  (Acts  1894. 
No.  165)  §{  5,  53,  55,  vesting  the  administn- 
tion  of  municipal  alTairs  in  the  mayor  and 
board  of  aldermen,  and  empowering  the 
council  to  make  "ordinances,**  regulations, 
and  by-laws  to  provide  a  supply  of  water, 
etc.,  a  grant  of  a  privilege  to  an  indlridnal 
to  install  a  system  of  pipes  through  the 
streets  of  the  dty,  to  convey  water  to  the 
inhabitants  thereof  may  be  by  resolution  of 
the  board  of  aldermen,  approved  by  the 
mayor,  and  need  not  be  by  ordinance  which, 
strictly  speaking,  is  an  expression  of  ibe 
municipal  will  affecting  the  conduct  of  the 
inhabitants  generally  or  of  a  number  of  them 
under  some  general  designation.  Cits  ^'^ 
Barre  v.  Perry  &  Scribner,  73  Atl.  574,  82  Tt 
301. 

There  is  a  plain  distinction  between  the 
functions  of  an  "ordinance*'  and  a  simpie 
"resolution**  not  adopted  as  an  ordinance. 
An  "ordinance**  is  a  mode  of  expressing  the 
legislative  acts  of  a  municipal  corporation, 
and  a  resolution  is  an  order  of  temporary 
character  and  of  a  ministerial  nature.  Fen* 
sacola  T.  Southern  BeU  Telephone  Co.,  37 
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South.  820,  824,  40  Fla.  161  (citing  aty  of 
Jacksonville  v.  Ledwlth,  7  South,  885,  26  Fla. 
163,  9  L.  R.  A.  69,  23  Am.  St  Rep.  558). 

As  statute 

See  Statute. 

Election  of  eity  oi&oer 

Election  of  a  city  solicitor  by  the  Gam- 
bridge  board  of  aldermen,  as  required  by 
Rev.  Laws,  c.  26,  §  7,  is  not  an  ''ordinance'* 
or  ''order,"  within  general  rules  and  orders 
of  the  city  council,  providing  that  every  ordi- 
nance and  order  requiring  concurrent  action 
shall  remain  with  the  clerk  for  36  hours  after 
passing  one  board.  Pevey  v.  Aylward,  91  N. 
E.  315,  316,  205  Mass.  102. 

OrAat  of  laad 

The  word  "ordinance,"  in  its  oaual  pri- 
mary sense,  means  a  local  law,  a  rule  of  con- 
duct prospective  in  its  operation,  and  apply- 
ing generally  to  the  persons  and  things  sub- 
ject to  the  local  jurisdiction.  It  does  not,  in 
its  ordinary  use  or  signification,  include  a 
grant  of  lands.  Southern  Pac.  Co.  v.  Western 
Pac.  R.  Co.,  144  Fed.  160,  181. 


-Wmrrmat 

Under  Sand.  &  H.  Dig.  Ark.  {  5278, 
which  provides  that  "each  city  council  shall 
cause  to  be  provided  for  its  clerk's  office  a 
seal,  which  seal  shall  be  affixed  to  all  tran- 
scripts, orders,  or  certificates  which  it  may  be 
necessary  or  proper  to  authenticate  under 
the  provisions  of  this  act  or  of  any  by-law 
or  ordinance  of  the  city,"  a  city  warrant  is 
not  an  ''ordinance."  Condon  v.  City  of  Eu- 
reka Springs,  135  Fed.  566,  571. 

ORDINARY  (ADJ.) 

"Ordinary"  means  methodical,  regular, 
according  to  established  order,  common,  usu- 
al, often  recurring.  City  of  Long  Beach  v. 
Boynton,  119  Pac.  677,  679,  17  CaL  App.  290. 
See,  also,  Fritz  v.  Western  Union  Tel.  Co.,  71 
Pac  209,  213,  25  Utah,  263. 

In  prosecutions  for  homicide,  in  charging 
as  to  the  presumption  that  persons  intend  the 
ordinary  results  of  their  acts,  the  words 
"necessary,"  "probable,"  "usual,'*  and  "ordi- 
nary" are  substantially  synonymous.  Beau- 
regard v.  State,  131  N.  W.  347,  351,  146  Wis. 
280. 

Where  a  reservation  in  a  timber  deed 
provided  that  the  vendors  should  have  the 
right  to  use  such  timber  from  the  land  as 
might  be  necessary  for  ordinary  plantation 
purposes  connected  with  the  land,  not  includ- 
ing the  right  to  clear  any  of  the  land,  the 
grantors  or  those  claiming  under  them  were 
entitled  to  use  the  timber  for  every  other 
ordinary  plantation  purpose,  than  clearing 
any  part  of  the  land,  etc.,  construing  the 
word  "ordinary"  in  its  usual  acceptation  as 
•*common,"i  "usual,"  "common  occurrence," 
^'usual  practice,'*  and  the  word  "plantation" 
a  cultivated  estate,  a  large  farm  for  rais- 


ing the  different  products  of  agriculture. 
Midland  Timber  Co.  v.  Pegues,  76  S.  B.  32, 
34,  93  S.  C.  82. 

ORDINAHT  ACTION 

Rev.  St  1874,  c.  68,  i  11,  providing  that 
notice  of  proceedings  by  an  abandoned  spouse 
to  sell  the  property  of  the  delinquent  spouse 
for  family  support  shall  be  given  "as  in  ordi- 
nary actions,"  and  that  anything  done  under 
"the  order  or  decree  of  the  court"  shall  be 
valid,  as  if  done  by  the  party  owning  the 
property,  authorizes  service  by  publication  as 
in  chancery,  notwithstanding  the  use  of  the 
word  "action**;  that  word  in  a  comprehensive 
sense  being  synonymous  with  "suit,"  and 
being  used  interchangeably  therewith  to 
mean  any  legal  proceeding  in  a  court  for  the 
enforcement  of  a  right,  so  that  the  words 
"ordinary  actions'*  did  not  contemplate  per- 
sonal service  as  in  a  strictly  legal  action. 
Brand  v.  Brand,  96  N.  E.  918,  920,  252  III. 
134. 

ORDINART  APPI.IA1ICE8 

An  instruction  that,  if  the  Jury  believe 
from  the  evidence  that  defendant's  locomo- 
tive was  running  at  such  rapid  rate  of  speed 
that  it  would  have  been  impossible,  by  the 
use  of  ordinary  means  and  appliances,  to 
stop  the  locomotive  and  prevent  the  injury 
to  the  stock  within  the  distance  in  which 
stock  upon  the  tracks  could  be  seen  by  the 
aid  of  the  headlight,  then  the  defendant  was 
guilty  of  negligence  is  not  erroneous  for  the 
reason  that,  if  the  locomotive  in  question  was 
equipped  with  some  extraordinary  appliance 
by  which  it  could  be  stopped  within  the  dis- 
tance to  which  the  headlight  throws  the 
light,  it  would  not  be  within  the  rule,  since 
the  expression  "ordinary  means  and  appli- 
ances" refers  to  the  ordinary  or  customary 
means  and  appliances  at  the  command  of 
that  particular  train  or  locomotive.  Louis- 
ville &  N.  R.  Co.  V.  Christian  Moerleln  Brew- 
ing Co.,  43  South.  723,  726,  150  Ala.  390. 

ORDINART  BAGGAGE 

See,  alao.  Ordinary  Luggage. 

The  word  "baggage"  has  been  well  de- 
fined to  mean  such  articles  of  necessity,  or 
personal  convenience,  as  are  usually  carried 
by  passengers  for  their  personal  use,  and  not 
merchandise  or  other  valuables,  though  car- 
ried in  the  trunks  of  passengers,  not  destined 
for  such  use,  but  for  other  purposes,  as  for 
sale,  and  the  like.  The  addition  of  the  word 
ordinary,"  in  the  statute  regulating  the 
carrier's  charges  for  transporting  passengers 
with  "ordinary  baggage,*'  does  not  limit  the 
word  "baggage"  to  wearing  apparel  and  other 
articles  ordinarily  carried  by  a  common  trav- 
eler, but  is  used  merely  to  recognize  the  well- 
established  meaning  of  the  word  "baggage" 
as  distinguished  from  "merchandise."  Doer- 
ner  v.  St  Louis  &  S.  F.  B.  Ca,  180  S.  W.  62, 
63,  149  Mo.  App.  170. 
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*'Ordiuary  baggage''  is,  In  general,  such 
articles  of  necessity,  and  convenience  as  are 
usually  carried  by  passengers  for  personal 
use  and  comfort,  or  protection.  The  property 
must  have  the  characteristics  of  personal  ef- 
fects, and  be  carried  for  the  passenger's  use. 
Manifestly  this  excludes  merchandise,  and, 
by  weight  of  authority,  it  excludes  all  prop- 
erty carried  for  trade  purposes,  or  designed 
and  intended  to  be  used  in  connection  with 
such  purposes.  Thus,  samples  carried  by  a 
passenger  in  his  trunk  to  be  used  in  making 
sales  of  goods  ere  not  baggage,  and  it  is  im- 
material that  they  are  necessary  to  the  ob- 
ject of  the  passenger's  Journey.  And  there 
is  no  principle  on  which  to  distinguish  be- 
tween a  case  involving  samples  of  the  goods 
to  be  sold  and  one  Involving  models  or  photo- 
graphs intended  to  represent  the  goods  to  be 
sold.  So  under  Code,  {  2077,  requiring  a  car- 
rier to  accept  and  carry  the  ordinary  baggage 
of  a  passenger,  a  carrier  is  not  liable  for 
delay  in  the  delivery  of  a  sample  case  check- 
ed by  a  passenger  as  baggage  and  containing 
photographs  of  articles  of  furniture  which 
the  passenger  was  engaged  in  selling  as  a  com- 
mercial traveler.  McElroy  v.  Iowa  Cent  Ry. 
Co.,  110  N.  W.  915,  9ie,  133  Iowa,  644. 

OBDIKART  BUSINESS 

By  the  ''ordinary  business  of  a  municipal 
corporation,"  which  under  Code,  f  4359,  can- 
not be  stopped  by  temporary  injunction,  is 
meant  simply  those  matters  which  come 
within  the  exercise  of  those  powers  and  func- 
tions conferred  upon  it  by  law  which  are 
beneficially  incident  to  its  existence  and  op- 
eration as  a  corporation.  It  does  not  extend 
to  those  matters  where  the  city  acts  merely  by 
appointment  from  the  state,  and  in  respect 
of  which  the  beneficial  interest  is  in  the  pub- 
lic at  large.  Wiugert  v.  Snouffer  &  Ford,  108 
N.  W.  1035,  1037,  134  Iowa.  97. 

ORDINARY  CAIXING 

Things  repeated  daily  or  weekly  in  the 
course  of  trade  or  business  are  parts  of  the 
"ordinary  calling"  of  a  man  exercising  such 
trade  or  business.  Ellis  t.  State,  63  S.  E. 
588,  589,  5  Ga.  App.  615. 

ORDINARY  CARE 

See  Reasonable  and  Ordinary  Care;  Usu- 
al and  Ordinary  Care;  Want  of  Ordi- 
nary Care. 

See,  also,  Ordinary  Diligence;  Ordinary 
Negligence. 

''Ordinary  care"  is  that  kind  of  care,  in 
the  particulars  apedfled,  as  other  persons 
similarly  situated  exercise  under  like  circum- 
stances, and  nothing  more.  City  of  Mankato 
V.  Barber  Asphalt  Paving  Co.,  142  Fed.  329, 
346,  73  C.  C.  A.  439. 

••Ordinary  care"  is  that  measure  of  pru- 
dence universally  exacted  in  all  the  lawful 
relations  of  life,  except  where,  from  other 
considerations,  a  higher  degree  of  caution,  is 


enjoined.     Sullivan-Sanford  Lumber  Go.  ▼. 
Watson  (Tex.)  135  S.  W.  635,  639. 

The  mere  exercise  of  one's  best  judgment 
is  not  necessarily  ordinary  care.  Men  of 
average  prudence  sometimes  arrive  at  erro- 
neous conclusions  from  a  heedless  or  care- 
less consideration  of  the  subject  before  tfaem, 
or  from  want  of  ordinary  care  in  other  re- 
spects. Carney  v.  Concord  St  Ry.,  67  AtL 
218,  222,  72  N.  H.  364. 

Instructions  defining  "ordinary  care"  u 
such  care  as  a  prudent  man  of  the  requisite 
skill  will  take  under  the  circumstances  of  Uie 
particular  case,  or  such  as  ordinarily  pru- 
dent men  exercise  in  matters  affecting  their 
own  interests,  erroneously  fix  the  standard 
of  such  care.  Reffke  v.  Patten  Paper  Co, 
117  N.  W.  1004, 1005, 136  Wis.  535. 

An  instruction  which,  in  attempting  to 
define  ''ordinary  care,"  makes  the  Jurors  tbe 
standard  of  what  Is  a  prudent  person  is  er 
roneous.  Mayor,  etc.,  of  City  of  Americas 
V.  Johnson,  58  S.  B.  51&-520,  2  6a.  Appu  37& 

As    oare    exercised   by    oae    MMWitoai- 
ed  or  skilled 

"Ordinary  care,"  as  applied  to  railway 
employes  and  agents,  is  tliat  degree  of  care 
which  railway  employ^  and  agents  of  ordi- 
nary skill  and  prudence  observe  under  simi* 
lar  circumstances.  Louisville,  H.  A  St  U 
B.  Co.  V.  Kessee  (Ky.)  103  S.  W.  261,  264. 

"Ordinary  care"  and  skill  on  the  part  ot 
a  physician  and  surgeon  is  that  degree  of 
care  and  skill  usually  exercised  and  possess- 
ed by  physicians  and  surgeons  of  ordinary 
care  and  skill  in  similar  communities.  Dor- 
ris  V.  Warford,  100  S.  W.  312,  313,  124  Kj. 
768,  9  L.  B.  A«  (N.  S.)  1090,  14  Ann.  Cas.  601 

As  used  in  an  instruction  defining  "ordi* 
nary  care"  as  that  degree  of  care  which  ordi- 
narily prudent  and  skillful  men  usually  exer- 
cise under  the  circumstances  in  occnpationfl 
similar  to  those  proven  in  the  particular 
case,  the  word  "skillful"  does  not  add  a 
new,  distinct,  or  different  standard,  but  only 
requires  what  should  be  required  of  ordinary 
men  in  the  business  in  which  they  are  en- 
gaged. It  is  better  to  give  the  ordinary  defl- 
nition.  The  instruction  is  only  technically 
erroneous,  if  at  all.  Southern  R.  Co.  in  Ken- 
tucky V.  Otis'  Adm'r  (Ky.)  78  S.  W.  480.  481. 


As  eare 
fairs 


exeroised  la  person's 


af- 


"Ordinary  care"  is  that  degree  of  care 
which  a  person  of  ordinary  prudence  would 
take  of  the  property  under  the  same  circum- 
stances if  it  were  his  own.  Bigger  v.  Acree, 
112  S.  W.  879,  87  Ark.  318,  23  L.  R.  A.  (N.  a) 
187. 

"Ordinary  care"  is  that  care  which  men 
of  common  prudence  generally  exercise  aN>at 
their  own  affairs  in  the  age  and  country  in 
which  they  live.  Lyman  v.  Southern  R.  Cou 
44  S.  B.  650,  651,  182  N.  O.  721  (quotii«  and 
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adopting  definition  in  Neal  ▼.  Wilmington  A 
W.  R.  Ck).,  63  N.  C.  482). 

"Ordinary  care"  is  such  care  as  it  is 
to  be  assumed  that  an  ordinarily  prudent 
man  would  exercise  in  the  circumstances 
were  the  risk  his  own.  Lake  Erie  &  W.  Ry. 
Co.  V.  Ford,  78  N.  B.  969,  972, 167  Ind.  205. 

The  words  "ordinary  care,"  as  used  in  an 
instruction  in  an  action  for  the  wrongful 
death  of  an  employ§,  mean  such  care  as  an 
ordinarily  prudent  man  would  use  in  matters 
iBTolving  his  own  interest  under  circumstanc- 
es similar  to  those  under  investigation.  Illi- 
nois Cent.  R.  Co.  v.  Cane's  Adm'x  (Ky.)  90 
S.  W.  1061,  1064. 


*u 


'Ordinary  care^'  is  such  care  as  ordinari- 
ly prud^it  men,  as  a  dass,  would  exercise  in 
caring  for  their  own  property  under  the  like 
circumstances.  Fraam  y.  Qrand  Rapids  &  I. 
Ry.  Co.,  126  N.  W.  851,  853,  161  Mich.  556, 
29  U  R.  A.  (N.  S.)  834,  21  Ann.  Cas.  96. 

"Ordinary  care"  is  such  care  as  an 
ordinarily  prudent  person  would  use  for  his 
own  safety  under  like  conditions  and  similar 
circumstances.  Louisville  &  N.  R.  Co.  r. 
Ueltschi's  Bx'rs  (Ky.)  97  S.  W.  14,  16. 

The  term  "ordinary  care"  contemplates 
that  degree  of  care  that  an  ordinarily  pru- 
dent person  would  use  in  the  transactton  of 
his  own  business  under  like  or  similar  cir- 
cumstances. Guitar  v.  Randel  (Tex.)  147  S. 
W.  642,  647. 

"Ordinary  care"  is  such  care  as  ordinari- 
ly careful  and  prudent  persons  are  accustom- 
ed to  use  in  their  own  affairs.  Nashville,  C.  & 
St  L.  R.  Co.  V.  Russell,  110  S.  W.  317,  819. 
129  Ky.  14. 

Rev.  Codes  1905,  i  6694,  defines  "ordinary 
care"  as  such  care  as  persons  of  ordinary 
prudence  usually  exercise  about  their  own 
affairs  of  ordinary  Importance.  Reinke  v. 
Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co.,  135  N. 
W.  779,  782,  23  N.  D.  182 ;  McBride  v.  Wal- 
lace, 117  N.  W.  857,  858,  17  N.  D.  495  (citing 
Rev.  Codes  1905,  §|  5472,  6694;  3  Current 
Law,  162,  note  68). 

As  eare  of  senerality  or  majority  of 
people 

''Ordinary  care"  is  such  care  as  the  great 
mass  of  mankind  would  ordinarily  use  in  the 
same  or  similar  circumstances.  Palmer  v. 
Schulz,  120  N.  W.  349,  352,  138  Wis.  455  (cit- 
ing Nass  V.  Schulz,  81  N.  W.  133,  105  Wis. 
146,  150;  Duthie  v.  Town  of  Washburn,  58 
N.  W.  380,  87  Wis.  231,  233;  Hennessy  v. 
Chicago  &  N.  W.  Ry.  Co.,  74  N.  W.  554,  99 
Wis.  110;  Ward  v.  Milwaukee  &  St  P.  Ry. 
Co.,  29  Wia  144;  Stafford  v.  Chippewa  Val- 
ley Electric  R.  Co.,  85  N.  W.  1086,  110  Wis. 
331,  354;  Debfloy  v.  Milwaukee  Electric  Ry. 
k  Light  Co^  85  N.  W.  973,  110  Wis.  412; 
SchninlL  r.  8t  Joseph,  97  N.  W.  M6, 120  Wis. 
223). 


"Ordinary  care,"  in  the  abstract,  is  such 
care  as  the  great  mass  of  mankind  ordinarily 
exercise,  and,  as  applied  to  any  particular 
case,  it  is  such  care  as  the  great  mass  of  man- 
kind ordinarily  exercise  under  the  same  or 
similar  circumstances.  Sufferling  v.  Heyl  ft 
Patterson,  121  N.  W.  252,  264, 139  Wis.  510. 


«  u 


'Ordinary  care*  •  •  •  is  such  de- 
gree of  care  and  prudence  as  ordinarily  care- 
ful and  prudent  persons,  or  as  the  great  mass 
of  mankind  (that  is,  the  majority  of  persouH), 
would  exercise  under  the  same  circumstanc- 
es." Banderob  v.  Wisconsin  Cent  Ry.  Co., 
113  N.  W.  738,  743,  133  Wis.  249. 

"Ordinary  care"  is  that  degree  of  care 
"which  the  great  mass  of  mankind,  or  the 
type  of  that  mass,  the  ordinarily  prudent 
man,  exercises  under  like  circumstances." 
Pumorlo  V.  City  of  Merrill,  103  N.  W.  464, 
466,  125  Wis.  102  (quoting  and  adopting  defi- 
nition in  Dehsoy  v.  Milwaukee  Electric  Ry. 
ft  light  Co.,  85  N.  W.  973, 110  Wis.  412). 

In  an  action  for  injuries  to  an  employ^, 
an  instruction  that  "ordinary  care"  in  such 
a  case  is  such  care  as  the  great  mass  of  man- 
kind would  have  exercised  under  the  same 
circumstances  was  held  sufficient,  without 
the  addition  of  the  words  "engaged  in  a  sim- 
ilar employment."  Johnson  v.  St  Paul  ft  W. 
CJoal  Co.,  105  N.  W.  1048,  1052,  126  Wis.  492. 

An  instruction  that  "ordinary  care"  was 
such  care  as  the  great  majority  of  mankind 
would  and  do  exercise  in  the  transactions 
of  human  life  under  like  conditions  and 
circumstances  was  not  erroneous  because  of 
the  use  of  the  expression  "under  like  circum- 
stances" ;  this  being  the  equivalent  of  "under 
the  same  or  similar  circumstances,"  which 
is  the  proper  standard.  Warden  v.  Miller,  87 
N.  W.  828,  830, 112  Wis.  67. 

"Ordinary  care"  is  the  care  ordinarily 
exercised  by  the  great  mass  of  mankind  or 
the  ordinarily  prudent  person  under  the  same 
or  similar  circumstances,  and  an  instruction 
defining  this  term,  which  omits  the  qualifica- 
tion "under  the  same  or  similar  circumstanc- 
es" or  "under  like  circumstances,^'  is  errone- 
ous. Yerkes  v.  Northern  Pac.  R.  Co.,  88  N. 
W.  34,  36,  112  Wis.  184,  88  Am.  St  Rep.  961; 
Boelter  v.  Ross  Lumber  Co.,  79  N.  W.  243, 
245,  103  Wis.  324  (citing  Duthie  v.  Town  of 
Washburn,  58  N.  W.  380,  87  Wis.  233 ;  Hen- 
nesey  v.  Chicago  ft  N.  W.  R.  Co.,  74  N.  W. 
554,  99  Wis.  110,  118). 

An  instruction  that  the  Jury  might  find 
"proximate  causation"  between  the  negli- 
gence of  a  street  car  conductor  and  plaintiff's 
injury  if  the  injury  might  reasonably  have 
been  expected  by  the  conductor  in  the  exer- 
cise of  "ordinary  care"  as  a  man  of  intelli- 
gence having  the  knowledge  that  might  be 
reasonably  expected  and  ought  'to  have  been 
had  in  doing  such  work,  if  not  actually  er- 
roneous, would  have  been  more  nearly  accu- 
rate If  it  had  been  limited  to  what  might 
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l\ave  been  expected  by  a  man  of  "ordinary 
intelligence";  the  standard  of  comparison  be- 
ing the  conduct  or  foresight  of  ordinarily, 
prudent,  careful,  and  intelligent  persons,  and 
the  omission  of  the  qualifying  expression 
conveying  the  idea  of  something  higher  than 
the  ordinary.  Dehsoy  v.  Milwaukee  Electric 
Ry.  ft  Light  Co.,  85  N.  W.  073,  974,  110  Wis. 
412. 

"Actionable  negligence"  is  the  absence 
of  ordinary  care,  and  "ordinary  care"  is  that 
care  which  is  exercised  by  the  great  mass  of 
manldnd.  If  the  defendant's  conduct  does 
not  measure  up  to  this  standard,  it  is  negli- 
gent, whether  it  falls  much  or  little  below 
the  standard.  Sonsmith  y.  Pere  Marquette 
R.  Co.,  138  N.  W.  347,  361,  173  Mich.  57. 

As  oare  observed  by  person,  of  oommon 
or  averase  prudence 

"Ordinary  care,"  required  of  a  boarding 
house  keeper  in  caring  for  the  property  of 
guests,  is  the  average  common  prudence,  or 
such  care  as  a  prudent  person  would  ordi- 
narily exercise  in  caring  for  his  own  proper- 
ty. Herter  v.  Dwyer,  129  N.  Y.  Supp.  505, 
507. 

The  "ordinary  care"  required  of  travel- 
ers upon  highways  is  such  care  as  persons 
of  common  prudence  generally  exercise. 
Farrar  v.  Inhabitants  of  Greene,  32  Me.  574. 

As  oare  of  ordinarily  prudent  person 

"Ordinary  care"  is  such  care  as  an  ordi- 
narily careful  and  prudent  person  would  ex- 
ercise under  the  same  or  similar  circum- 
stances. Everett  v.  St  Louis  &  S.  F.  R.  Co., 
112  S.  W.  486,  497,  214  Mo.  54;  Skonieczny 
V.  Churchman  (Del.)  78  Atl.  634,  635,  7 
PennewiU,  226;  Felver  v.  Central  Electric 
R.  Co.,  116  a  W.  980,  983,  216  Mo.  195 ;  Ben- 
son V.  City  of  Spokane,  80  Pac.  1106,  1107, 
39  Wash.  101 ;  Galveston,  H.  &  N.  R.  Co.  v. 
Olds  (Tex.)  112  S.  W.  787,  792 ;   Gulf,  C.  &  S. 

F.  R.  Co.  V.  Hays,  89  S.  W.  29,  32,  40  Tex. 
Civ.  App.  162;  Nephler  v.  Woodward,  98  S. 
W.  488,  490,  200  Mo.  179;    International  & 

G.  N.  R.  Co.  V.  Tasby,  100  S.  W.  1030,  1031, 
45  Tex.  Civ.  App.  416;  Jackson  v.  Sumpter 
Valley  Ry.  Co.,  93  Pac.  356,  360,  50  Or.  455 ; 
Chrismer  v.  Bell  Tel.  Co.,  92  S.  W.  378,  383, 
194  Mo.  189,  6  L.  R.  A.  (N.  S.)  492 ;  Louis- 
ville, H.  &  St  L.  R.  Co.  V.  Stillwell,  134  S.  W. 
202,  204,  142  Ky.  330;  Reynolds  v.  Galves- 
ton, H.  &  S.  A.  R.  Co.  (Tex.)  99  S.  W.  569, 
570;  Rapid  Transit  R.  Co.  v.  Miller  (Tex.) 
85  S.  W.  439;  Chesapeake  ft  O.  R.  Co.  v. 
Wilson's  Adm'r  (Ky.)  102  S.  W.  810,  812; 
Wellmeyer  v.  St.  Louis  Transit  Co.,  95  S.  W. 
925,  928,  198  Mo.  527 ;  Heberling  v.  City  of 
Warrensburg,  103  S.  W.  36,  39,  204  Mo.  604 
(quoting  and  adopting  definition  in  Cohn  v. 
City  of  Kansas,  18  S.  W.  973,  108  Mo.  392) ; 
Adkisson's  Adm'r  v.  Louisville,  H.  &  St  Ij. 
R.  Co.  (Ky.)  110  S.  W.  284,  286;  Cross  v. 
Illinois  Cent  R.  Co.  (Ky.)  110  S.  W.  290, 
292 ;  GUliam  v.  Texas  &  P.  R.  Co.,  38  South. 
166,  168,  114  La.  272  (citing  LitUe  Rock  & 


M.  Ry.  Co.  V.  Wilson,  16  S.  W.  613,  90  Tenn. 
271,  13  L.  R.  A.  364,  25  Am.  St.  Rep.  693); 
Reybum  v.  Missouri  Pac.  R.  Co.,  86  S.  W. 
174,  176,  187  Mo.  565 ;  Murray  v.  St  Louis 
Transit  Co.,  75  S.  W.  611,  612,  176  Mo.  183; 
Moore  v.  Lindell  Ry.  Co.,  75  S.  W.  672,  674, 
176  Mo.  528;  Houston  ft  T.  C,  R.  Co.  v. 
Johnson,  127  S.  W.  539,  541,  108  Tex.  320; 
Kolb  V.  St  Louis  Transit  Co.,  76  S.  W.  1050, 
1052,  102  Mo.  App.  143 ;  Missouri,  K.  &  T. 
R.  Co.  of  Texas  v.  Parrott,  92  S.  W.  795, 100 
Tex.  9;  Southern  Paa  Co.  v.  Hetzer,  135 
Fed.  272,  283,  68  C.  C.  A.  26,  1  L.  R  A.  (X. 
S.)  288 ;  Dallas  Consol.  Electric  St  Ry.  Co. 
V.  Conn  (Tex.)  100  S.  W.  1019,  1020;  Peter- 
son V.  Westmann,  77  S.  W.  1015,  1016,  103 
Mo.  App.  672. 

"  'Ordinary  care'  is  such  care  as  a  per- 
son of  ordinary  prudence  would  exercise  un- 
der the  same  or  like  circumstances."  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Hubbard,  76  & 
W.  764,  33  Tex.  Civ.  App.  343 ;  Atherton  v. 
Tacoma  Ry.  &  Power  Co.,  71  Paa  39,  41,  30 

Wash.  395. 

. 

''Ordinary  care"  is  defined  as  such  care 
as  a  reasonably  prudent  person  would  have 
exercised  under  the  same  circumstances,  or 
such-  care  as  is  usually  exercised  by  men  of 
ordinary  prudence  under  the  same  or  similar 
circumstances.  Copeland  v.  Wabash  R.  Co., 
75  S.  W.  106.  108,  109,  175  Mo.  650. 

"Ordinary  care"  is  such  care  as  an  ordi- 
narily prudent  man,  mindful  of  himself  and 
of  the  rights  of  others,  would  exercise  under 
the  same  circumstances.  American  Ice  Co. 
V.  South  Gardiner  Lumber  Co.,  79  AtL  6^  7, 
107  Me.  494,  32  L.  R.  A.  (N.  S.)  1003. 

"Ordinary  care'*  Is  such  care  as  a  person 
of  ordinary  prudence  and  caution  would  have 
exercised  in  the  circumstances  surrounding 
the  plaintifT  or  in  like  circumstances.  Chica- 
go Union  Traction  Co.  v.  Hansen,  125  III 
App.  153,  IBS. 

"Ordinary  care"  Is  that  degree  of  care 
usually  exercised  by  persons  of  ordinary  care 
and  prudence  "engaged  in  the  same  or  simi- 
lar business  under  the  same  or  similar  cir- 
cumstances," and  a  charge  substituting,  in 
place  of  the  quoted  phrase,  the  phrase,  **nn- 
der  the  facts  and  circumstances  surrounding 
them  at  the  time,"  Is  erroneous.  Williams 
V.  North  Wisconsin  Lumber  Co.,  102  N.  W. 
68&-501,  124  Wis.  328. 

"Ordinary  care"  may  be  defined  as  that 
degree  of  care  which  a  person  of  ordinary 
prudence,  in  the  same  occupation,  would 
use  under  the  same  or  similar  circumstances. 
Theobald  v.  St.  I^uis  Transit  Co.,  90  S.  V- 
354,  366,  191  Mo.  395. 

"  'Ordinary  care'  by  a  person  in  the  pe^ 
formance  of  daily  tasks  is  that  degree  of 
care  which  men  of  ordinary  prudence  exer- 
cise under  the.  ordinary  and  usoal.  dnninh 
stances  of  their  occupationa*'    Chicago^  R  ^ 
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Q.  R.  Co.  V.  LUley,  ftS  N.  W.  1012,  1016,  4 
Neb.  (Unof.)  286. 

An  Instmctioii  that  "ordinary  care"  as 
used  In  Indtructions  given  meant  such  care 
as  ordinarily  prudent  persons  would  exercise 
under  circumstances  similar  to  those  proven 
in  tbe  case,  and  that  negligence  was  the 
failure  to  exercise  ordinary  care,  was  correct. 
Louisville  &  N.  R.  Co.  v.  Lucas'  Adm'r  (Ky.) 
98  S.  W.  308,  312. 

A  charge,  defining  "ordinary  care"  as 
"that  degree  of  care  which  men  of  ordinary 
caution  and  prudence  would  use  under  the 
same  or  similar  circumstances,  a  failure  to 
use  ordinary  care  is  negligence,"  while  not 
in  the  usual  form,  is  substantially  correct, 
and  not  subject  to  the  criticism  that  it  im- 
poses on  the  person  charged  a  higher  degree 
of  care  than  that  required  by  law.  St  Louis 
S.  W.  R.  Co.  of  Texas  t.  ConnaUy  (T^x.)  03 
S.  W.  206,  207. 

"Ordinary  care"  implies  the  exercise  of 
reasonable  diligence,  and  it  is  the  care  which 
persons  of  ordinary  prudence,  not  careless 
persons,  would  take  under  all  the  circum- 
stances. Wilson  ▼.  New  York,  N.  H.  &  H.  R. 
a  Co.,  60  Atl.  864,  372,  20  R.  I.  146  (quoting 
Wabash  B.  Co.  ▼.  McDaniels,  2  Sup.  Gt  032, 
107  U.  S.  454,  24  L.  Ed.  605;  May  hew  v.  Sul- 
livan Mln.  Co.,  76  Me.  100,  112). 

"Ordinary  care"  Is  such  as  an  ordinarily 
reasonable  and  prudent  person  would  exer- 
cise under  the  same  surroundings.  Lawson 
V.  Seattle  &  R.  Ry.  Co.,  76  Pac.  71,  72,  34 
Wash.  600. 

"Ordinary  and  reasonable  care"  is  such 
care  as  an  ordinarily  careful  person  would 
use  in  given  circumstances.  Colsch  v.  Chi- 
cago, M.  &  St  P.  Ry.  Co.,  127  N.  W.  108,  200, 
149  Iowa,  176^  34  L.  R.  A.  (N.  S.)  1013,  Ann. 
Cas.  1912C,  915. 

The  legal  duty  which  one  owes  to  anoth- 
er In  respect  to  care  for  the  safety  of  the 
person  or  property  of  that  other  is  "ordinary 
care"  under  the  circumstances,  which  is  that 
degree  of  care  which  a  person  of  ordinary 
prudence  would  exercise  under  similar  dr- 
eumstances,  and  such  duty  may  be  assumed 
by  contract  or  may  arise  from  the  circum- 
stances OP  the  relation  of  the  parties.  Shar-, 
key  V.  SkUton,  77  Atl.  950,  952,  83  Conn.  503. 

"Ordinary  care"  means  such  care  as  per- 
sons of  ordinary  prudence  and  caution  would 
exercise  in  the  same  situation  and  under  like 
circumstances.  Llnder  v.  St.  LouIb  Transit 
Co.,  77  S.  W.  997,  999,  103  Mo.  App.  574. 

An  instruction  that  "by  the  term  'ordi- 
nary care'  is  meant  such  care  as  a  person  of 
ordinary  care  and  pnidence  ordinarily  'would' 
have  exercised  under  circumstances  the  same 
as  or  similar  to  those  disclosed  by  the  testi- 
mony" was  not  objectionable  because  of  the 
use  of  the  word  'Vould."  Roedler  v.  Chica- 
go, M.  &  St.  P.  Ry.  Co.,  109  N.  W.  88,  91,  129 
Wis.  27a 


In  an  action  for  personal  Injuries, '  "ifr- 
dinaiy  care"  was  defined  as  care  which  a 
person  of  ordinary  caution,  prudence,  and 
judgment  would  be  expected  to  ex^cise ..  in 
any  given  case,  and  counsel  took  an  excep- 
tion thereto,  claiming  that  "ordinary  qare  Is 
such  care  as  ordinarily  careful  and  prudent 
persons  usually  exercise  or  are  accustomed  to 
exercise  under  similar  circumstances."  .  Held 
that,  while  possibly  the  latter  definition  was 
couched  in  better  chosen  language,  the  dis- 
tinction between  "person"  and  "persons"  and 
between  the  "given  case"  and  "similar  cir- 
cumstances" was  not  so  marked  or  so  vital 
as  to  raise  a  presumption  that  the  jury  were 
misled  to  defendant's  prejudice.  Crandall 
V.  City  of  Dubuque,  112  N.  W.  555,  556,  136 
Iowa,  663. 

There  is  a  want  of  ordinary  care  on  the 
part  of  the  plaintiff  only  when,  under  all  of 
the  circumstances  and  surroundings  of  the 
case,  he  has  done,  or  omitted  to  do,  some- 
thing which  "an  ordinarily  careful  and  pru- 
dent person,"  In  a  like  situation  as  the  plain- 
tiff, would  not  have  done,  or  omitted  to  do, 
and  which  was  the  efficient  and  proximate 
cause  of  plaintiff's  injury.  Hone  v.  Mam- 
moth Mln.  Co.,  75  Pac.  381,  383,  27  Utah, 
168. 

"What  a  person  of  ordinary  care  and 
prudence  would  do  in  a  given  case  furnishes 
a  fair  and  reasonable  test  of  'ordinary  care,' 
and  the  omission  of  anything  which  an  or- 
dinarily prudent  person  would  do  is  a  failure 
to  do  that  which  ordinary  prudence  sug- 
gests."   Little  V.  McGuire,  43  Iowa,  447,  449. 

Warehousemen  must  use  "ordinary  care" 
to  protect  property  intrusted  to  them,  which 
is  such  care  as  ordinarily  prudent  persons  in 
that  business  are  accustomed  to  exercise. 
Muskogee  Crystal  Ice  Co.  v.  Riley  Bros.,  108 
Pac.  629,  630,  24  Okl.  114. 

The  "ordinary  care"  required  of  a  bailee 
for  hire  is  that  degree  of  care  which  ordina- 
rily prudent  persons  would  use  in  similar 
circumstances.  Michigan  Stove  Co.  v.  Pueblo 
Hardware  Co.,  116  Pac.  340,  342,  61  Colo.  160. 

As  cave  ordinarily  or  uanaJUj  used 

"Ordinary  care"  is  such  care  as  an  ordi- 
narily prudent  person  usually  exercises  under 
the  same  or  similar  circumstances.-  Louis- 
viUe  &  N.  R.  Co.  V.  Berry  (Ky.)  Ill  S.  W. 
370,  372;  Louisville  R.  Co.  v.  Esselman,  08 
S.  W.  50,  52;  Cross  v.  Illinois  Cent  R.  Co. 
(Ky.)  110  S.  W.  290,  292;  Postal  Tel.  Cable 
Co.  V.  Terrell,  100  S.  W.  292,  293,  124  Ky. 
822,  14  L.  R.  A.  (N.  S.)  927;  D.  H.  Ewing  & 
Sons  V.  Callahan  (Ky.)  105  S.  W.  387,  388. 

"Ordinary  care"  is  such  care  as  ordinari- 
ly careful  and  prudent  persons  ordinarily 
exercise  under  the  same  or  sltollar  circum- 
stances, in  the  same  or  similar  business. 
City  of  Covington  r.  Whitney  (Ky.)  99  S.  W. 
337,  338;    Toebbe  v.  City  of  Covington,  141 
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S.  W.  421,  423,  145  Ky.  763;   LouisviUe  &  N. 
B.  Go.  ▼.  Garter  (Ky.)  112  S.  W.  904,  906. 

"Ordinary  care^'  Is  that  degree  of  care 
and  diligence  which  an  ordinarily  careful 
and  prudent  person  would  ordinarily  use  un- 
der like  or  similar  circumstances.  Logan  v. 
Metropolitan  St  B.  Co.,  82  S.  W.  126,  128, 
183  Mo.  582;  Creamer  v.  Loulsyllle  By.  Co., 
134  S.  W.  193,  195,  142  Ky.  840. 

The  controlling  standard  or  test  of  rea- 
sonable or  "ordinary  care"  is  what  a  reasona- 
bly prudent  person  would  ordinarily  have 
done  in  the  like  circumstances,  rather  than 
the  prevailing  practice  of  others  engaged  in 
the  same  business.  The  practice  of  others, 
even  though  not  a  general  or  prevailing  one, 
is  some  evidence  of  what  could  have  been 
done,  and  so  has  a  material  bearing  upon 
whether  the  requisite  care  was  exercised  in 
what  was  actually  done;  and  an  instruction 
which  treats  what  a  reasonably  prudent  per- 
son would  ordinarily  have  done  in  the  like 
circumstances  as  the  controlling  standard  or 
test  of  reasonable  or  "ordinary  care,"  and 
also  evidence  only  of  that  standard,  and 
directs  that  such  practice  be  considered  with 
all  the  other  evidence  bearing  upon  the  sub- 
ject in  fixing  upon  that  standard,  is  not  ob- 
jectionable as  permitting  the  jury  to  find  that 
the  conduct  in  question  was  negligent,  even 
though  it  conformed  to  the  prevailing  prac- 
tice of  others,  because  that  practice  was  not 
in  itself  the  legal  standard,  but,  as  indicated 
In  the  instruction,  was  evidence  only  thereof. 
Chicago  G.  W.  R  Go.  v.  McDonough,  161 
Fed.  657,  666^  88  G.  G.  A.  517. 

"Ordinary  cave^'  is  such  care  as  ordinari- 
ly careful  and  prudent  persons  ordinarily 
exercise  under  the  same  or  similar  circum- 
stances. Gornelius  v.  South  Covington  A  C. 
St  B.  Co.  (Ky.)  93  S.  W.  643,  644. 

"Ordinary  care*'  means  the  degree  of 
care  usually  exercised  hy  ordinarily  careful 
and  prudent  persons  under  the  same  or  simi- 
lar circumstances.  Hanley  v.  Ft  Dodge 
Light  &  Power  Co.,  107  N.  W.  593,  594,  133 
Iowa,  826  (quoting  and  adopting  the  defini- 
tion in  Gk>rman*8  Adm'r  v.  Loulsyllle  B.  Ck>. 
[Ky.l  72  S.  W.  760). 

'^Ordinary  care"  means  sudi  care  as  a 
person  of  ordinary  prudence  would  usually 
exercise  in  the  same  situation  and  circum- 
stances. Dean  y.  Kansas  City,  St  L.  A  C.  K. 
Co.,  97  S.  W.  910,  912,  199  Mo.  386. 

"Ordinary  care^*  is  such  care  as  persons 
of  ordinary  prudence  usually  exercise  under 
similar  circumstances.  Dorris  v.  Warford, 
100  S.  W.  312,  313,  124  Ky.  768,  9  L.  B.  A. 
(N.  S.)  1090,  14  Ann.  Gas.  602. 

"Ordinary  care"  is  that  care  which  is 
usually  exercised  under  like  circumstances 
by  persons  of  ordinary  prudence.  Weber  y. 
Union  Development  &  Construction  Co.,  42 
SouttL  662,  663p  118  La.  77,  12  Aim.  Cas. 
1012. 


A  request  to  instruct  that,  if  plainfiif 
was  injured  by  attempting  to  jump  from  tbe 
huggy,  she  caxmot  recover  unless  a  person  act- 
ing with  due  care  would  have  beliered  it 
necessary  to  so  jump,  and  she  used  ordinary 
care  in  doing  so,  should  have  been  granted: 
the  "ordinary  care"  referred  to  being  such 
care  as  an  ordinarily  prudent  person  wonld 
exercise  in  view  of  the  existing  circumstjUM!- 
es.  Warth  v.  Jackson  County  Oourt,  76  & 
B.  420,  423,  71  W.  Va.  184. 

An  Instruction  that  "ordinary  care*"  la 
such  care  as  is  usually  exercised  by  persona 
of  ordinary  care  and  prudence  in  the  age  and 
country,  and  under  the  same  or  similar  d^ 
cumstanoes,  as  a  party  charged  with  like 
negligence  is  sufficient  Arkansas  Oty  t. 
Payne,  102  Pac.  781,  782,  80  Kan.  353.  Ifl 
Ann.  Cas.  82. 

"Ordinary  care"  Is  such  as  a  person  of 
ordinary  prudence  and  caution,  according  to 
the  usual  and  general  experience  of  mankind, 
would  exercise  in  the  same  situation  and  cir- 
cumstances as  those  of  the  defendant,  whose 
conduct  in  that  regard  is  in  question.  Carr 
V.  Missouri  Pac.  R.  Co.,  92  S.  W.  874.  876. 
195  Mo.  214;  Feddeck  v.  St  Louis  Car  Co. 
102  S.  W.  675,  679,  125  Mo.  Appi  24. 

''Ordinary  care**  is  that  care  which  an 
intelligent  prudent  person  engaged  in  that 
Idnd  of  business  ordinarily  exercises  with  re- 
spect to  it  Shandrew  y.  Chicago,  St  P^  H. 
&  O.  By.  Ca,  142  Fed.  320,  324,  73  a  a  A 
430. 

"Ordinary  care**  is  such  care  as  one  of 
ordinary  prudence  usually  exerdses  under 
given  circumstances.  Cincinnati,  N.  O.  ft  T. 
P.  Ry.  Co.  y.  Evans*  Adm'r,  110  S.  W.  84i 
848,  129  Ky.  152. 

An  Instruction  that  "ordinary  care"  la 
that  degree  of  care  and  caution  that  a  person 
of  ordinary  prudence  is  accustomed  to  use 
under  like  or  similar  drcumstances  is  not 
incorrect,  as  there  can  be  no  practical  diffe^ 
ence  between  what  a  person  of  ordinary  pro- 
deuce  would  "ordinarily  do  or  usaaUy  do" 
and  what  such  person  is  aocustomed  to  do 
under  similar  drcumstances.  St  Louis  S. 
W.  By.  Co.  of  Texas  v.  Brown,  09  S.  W.  1010. 
1012,  30  Tex.  av.  App.  57. 

An  instruction  that  "ordinary  care"  is 
such  care  as  persons  of  ordinaiy  pmdencv 
and  Intelligence  exerdse  under  the  same  or 
similar  circumstances  was  not  fatally  de- 
fective for  failure  to  use  the  word  '^ordinsfi' 
ly,"  "usually,"  or  "customarily."  or  a  word 
of  like  import  after  the  word  "intelligence.** 
Copplns  V.  Town  of  Jefferson,  105  N.  W.  1078, 
1080,  J56  Wis.  578. 

An  instruction  defining  "ordinary  care" 
as  that  degree  of  care  which  a  person  ot  ordi- 
nary prudence  would  usually  exerdse  ondirr 
the  same  drcumstances,  and  the  failure  Uf 
use  such  care  is  negligence.  Is  not  erroneous 
because  of  a  qualification  of  the  word  *'aIe^ 
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ctee"  by  tbe  word  "asnally.**  International  ft 
G.  N.  R.  Go.  V.  Ford  (Tex.)  118  S,  W.  1187, 
113a 


As  eare  of  ordinArj 

In  an  action  for  damages  from  a  collision 
with  a  street  car,  an  instruction  tbat  "ordina- 
ry care  is  such  care  as  an  ordinary  person 
would  usually  observe  under  the  same  or 
similar  circumstances  as  those  under  investi- 
gation" is  erroneous;  ordinary  care  being 
such  care  as  an  ordinarily  prudent  person 
would  usually  exercise  under  circumstances 
similar  to  those  proven  in  the  case.  Hender- 
son aty  R.  OOk  T.  Lockett  (Ky.)  08  S.  W.  303. 
304. 

''Ordinary  care^'  is  that  degree  of  care 
which  an  ordinary  person  would  use  under 
like  or  similar  circumstances.  Missouri,  K. 
Sc  T.  R.  Co.  of  Texas  v.  O'Connor  (Tex.)  78  S. 
W.  374,  876. 

A  livery  man  is  liable  for  injuries  to 
horses  in  his  care  only  when  caused  by  his 
lack  of  "ordinary  care,"  which  is  that  care 
an  ordinary  man  would  exercise  over  his  own 
similar  propcirty  under  like  conditions.  Oald- 
weU  V.  Nlchol,  134  S.  W.  622,  623,  97  Ark. 
420. 

Aa  eare  of  prndent*  earefal,  or  oaatioas 


"Ordinary  care^*  is  such  care  as  would  be 
ordinarily  used  by  a  prudent  person  perform- 
ing a  like  service  under  similar  circumstanc- 
es. Holden  v.  Missouri  R.  Co.,  76  S.  W. 
973,  978,  177  Mo.  456. 

"•Ordinary  care*  is  that  care  which  a 
prudent  person  ordinarily  uses  under  like  cir- 
cumstances, which  is  another  and  dilTerent 
thing  from  such  care  as  persons  ordinarily 
use  under  like  circumstances."  Heberling  v. 
City  of  Warrensburg,  103  S.  W.  36,  39,  204 
Mo.  604  (quoting  Cohn  v.  City  of  Kansas,  18 
8.  W.  973,  108  Mo.  392). 

A  charge  defining  "ordinary  care"  as 
"siuch  care  as  a  prudent  man  would  exercise 
under  the  same  or  similar  circumstances"  is 
erroneous,  since  it  makes  the  test  the  care 
that  a  prudent  man  would  exercise,  while 
the  true  test  is  the  care  that  an  ordinarily 
prudent  person  would  have  exercised.  City 
of  Paris  v.  Tucker  (Tex.)  93  S.  W.  233.  235, 

An  instruction  defining  ''ordinary  care" 
in  an  action  for  injuries  on  a  toll  bridge  as 
such  care  as  a  prudent  operator  of  a  toll 
bridge  would  exercise  under  the  same  or  sim- 
ilar drcumstanoes  is  not  misleading  or  con- 
fusing In  using  the  words  "such  care  as  a 
prudent  operator  of  a  toll  bridge  would  exer- 
cise" Instead  of  "such  care  as  a  person  of 
ordinary  prudence  would  exercise,"  as  both 
expressions  mean  practically  the  same  thing. 
Oibler  v.  Terminal  R.  Ass'n  of  St  Liouis,  101 
S.  W.  37,  40,  203  Mo.  208,  11  Ann.  C&b.  1194. 

"'Ordinary  care  and  caution*  Is  such 
care  and  cantton  as  a  prudent  man  would 


exercise  imder  similar  circumstances."  In- 
ternational &  G.  N.  R.  Co.  V.  Trump,  94  S.  W. 
903,  906,  42  Tex.  Civ.  App.  536  (quoting  and 
adopting  definition  in  Houston  &  T.  Ry.  Co. 
V.  Oram,  49  Tex.  846;  Texas  &  N.  O.  R.  Co. 
V.  Black  [Tex.]  44  S.  W.  673). 

A  charge  that  "ordinary  care"  is  "that 
care  that  a  prudent  man  would  exercise  un- 
der like  or  similar  circumstances"  is  not  mis- 
leading because  the  word  '*a,"  Instead  of  the 
word  "every"  is  used.  Goodwyn  v.  Central 
of  Georgia  R.  Co.,  58  S.  B.  688,  2  Ga.  App. 
470. 

"Ordinary  care"  means  that  care  that  a 
prudent  person  would  exercise  under  the 
same  or  similar  circumstances.  This  defini- 
tion is  in  substantial  accord  with  that  given 
of  ordinary  diligence  in  Civ.  Code  1895,  i 
2898.  City  of  Atlanta  v.  Harper,  59  S.  D. 
230,  129  Ga.  415. 

As  oare  of  reasonable  and  IntelUgent 


"  'Ordinary  care*  means  simply  that  de- 
gree of  vigilance  which  a  reasonable  and 
prudent  person  would  exercise  under  like 
circumstances."  Lake  Shore  &  M.  S.  Ry.  Co. 
V.  Mcintosh,  88  N.  B.  476,  479,  140  Ind.  261. 

"Ordinary  care"  is  such  care  as  a  per- 
son of  reasonable  and  ordinary  prudence  and 
skill  would  reasonably  exercise  under  the 
same  or  similar  circumstances.  Cousineau 
V.  Muskegon  Traction  &  Lighting  Co.,  108  N. 
W.  720,  722,  146  Mich.  314. 

It  is  inaccurate,  but  not  reversible  error, 
to  instruct  that  "ordinary  care"  is  such  care 
as  a  person  of  ordinary  prudence  and  intelli- 
gence would  use  under  the  same  or  similar 
circumstances.  Houston  &  T.  C.  R.  Co.  v. 
Gray,  8r>  S.  W.  838,  839,  38  Tex.  av.  App. 
249,  (citing  Houston  &  T.  C.  R.  Ck).  v.  Brown, 
85  S.  W.  44,  37  Tex.  Civ.  App.  595;  Same  v. 
Kothmann,  84  S.  W.  1089,  37  Tex.  Civ.  App. 
548). 

"  'Ordinary  care*  is  defined  as  the  care, 
that  would  be  exercised  by  a  reasonably  pru- 
dent person  under  the  same  or  similar  cir- 
cumstance&*'  Comovski  v.  St.  Louis  Tran- 
sit Co.,  106  S.  W.  51,  56,  207  Mo.  263;  Denver 
&  R.  G.  R.  Co.  V.  Norgate,  141  Fed.  247,  259, 
72  C.  C.  A.  365,  6  L.  R.  A.  (N.  8.)  981,  6  Ann. 
Caa  448. 

"Ordinary  care"  is  such  care  as  a  rea- 
sonable and  prudent  man  would  use  under 
the  same  or  similar  circumstances.  Antonian 
V.  South.  Pac.  Co.,  100  Paa  877,  880,  9  Cal. 
App.  718. 

"Ordinary  care'*  Is  such  care  as  a  rea- 
sonable, prudent,  and  careful  person  would 
exercise  under  similar  circumstances.  Camp- 
bell V.  Walker  (Del.)  78  Atl.  601,  603,  2  Boyce, 
41. 

"Ordinary  care**  is  such  as  a  man  of  rea- 
sonable prud^ice  and  caution  would  exercise 
under  the  circumstances.    Hot  Springs   St 
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R.  Co.  V.  HUdreth,  82  S.  W.  245,  247,  72  Ark. 
5T2. 

Instructing  that  ordinary  care  of  the 
driver  wonld  be  "such  a  degree  of  care  and 
caution,  all  things  considered,  that  a  reason- 
ably prudent  njan  would  have  exercised," 
without  adding  at  the  end  the  words  "un- 
der the  same  or  similar  circumstances,"  if 
error,  was  technical,  and  not  injurious. 
Swalm  V.  Northern  Pac.  Ry.  Co.,  128  N.  W, 
02,  63,  143  Wis,  442. 

**  'Ordinary  care*  is  that  care  which  the 
ideal  prudent  man  would  have  exercised  un- 
der the  existing  conditions."  Hence,  in  an 
action  for  injuries  to  a  conductor  by.  falling 
down  the  steps  of  a  depot  platform  at  night, 
in  the  absence  of  a  light,  an  instruction  that, 
though  plaintiff's  lantern  was  blown  out,  he 
was  entitled  to  proceed  to  his  train,  **if  he 
thought  he  could  safely  make  the  Journey  by 
exercising  ordinary  care,"  was  erroneous; 
the  standard  of  plaintiff's  duty  being,  not 
what  he  thought  he  could  safely  do,  but  what 
a  reasonably  prudent  man  under  the  circum- 
stances would  do.  Beard  v.  Southern  Ry. 
Co.,  55  S.  E.  505,  508,  143  N.  C.  136. 

As  eare  reasonably  to  be  expected 

By  "ordinary  care"  is  meant  such  care 
and  caution  as  a  person  of  ordinary  prudence 
might  reasonably  be  expected  to  exercise  un- 
der like  circumstances.  Louisville  &  N.  R. 
Co.  V,  Joshlin  (Ky.)  110  S.  W.  382,  385. 

"Ordinary  care"  Is  such  care  as  ought 
reasonably  to  be  expected  of  an  ordinarily 
prudent  person  in  the  same  situation  as  the 
person  whose  conduct  is  in  question.  Booker 
v.  Southwest  Missouri  R.  Co.,  128  S.  W.  1012, 
1017,  144  Mo.  App.  273. 

**  'Ordinary  care'  is  that  degree  of  (^re, 
precaution,  or  diligence,  which  may  properly 
be  expected  or  required,  having  regard  to  the 
nature  of  the  action  and  the  circumstances 
surrounding  the  transaction."  Missouri,  K. 
&  T.  R.  Co.  of  Texas  v.  Moss  (Tex.)  135  S. 
W.  6:^6,  627. 

"Ordinary  care,  foresight,  and  diligence" 
mean  such  teresight  and  diligence  as  a  per- 
son of  ordinary  sense  or  prudence,  engaged 
in  the  same  or  similar  business,  might  be 
reasonably  expected. to  use  uhder  the  same  or 
similar  circumstances.  Laurence  L.  Prince 
&.  Co.  V.  St.  Louis  Cotton  Compress  Co.,  86 
S.  W.  873,  877,  112  Mo.  App.  49. 

"Ordinary  care"  is  that  degree  of  care 
which  may  have  been  reasonably  expected 
from  a  sensible  person  in  the  situation  of  the 
plaintiff  and  defendant  at  the  time.  Whit- 
field V.  Atlantic  Coast  Line  R.  Co.,  60  S.  E. 
1126,  1128,  147  N.  C.  236. 

* 

An  instruction  defining  "ordinary  care" 
to  be  that  degree  of  care,  precaution,  or  dili- 
gence which  may  properly  be  expected  or  re- 
quired, having  regard  to  the  nature  of  the 
act  or  dxLtst  ^d  to  the  attending  drcumstanc- 1 


es,  is  not  erroneous.  Houston  &  T.  C.  B.  Coi 
V.  Roberts,  109  S.  W.  982,  983,  50  Tex,  Civ. 
App.  69. 

As  dne  oare 

The  expression  "due  care"  is  not  the 
equivalent  of  "ordinary  care."  City  of  San 
Antonio  v.  Talerico  (Tex.)  78  S.  W.  28,  32. 

"Due  care,"  "due  diligence,"'  and  "ordi- 
nary care"  are  convertible  terms,  and  mean 
the  same  thing.  Western  Union  Tel.  Co.  v. 
Smith  (Tex.)  133  S.  W.  1062,  1064 ;  Comovski 
V.  St.  Louis  Transit  Co.,  106  S.  W.  51,  56,  207 
Mo.  263  (cithig  3  Words  and  Phrases,  p.  2222; 
6  Words  and  Phrases,  p.  5035).  But  see  City 
of  San  Antonio  v.  Talerico  (Tex.)  78  S.  W. 
28,  32. 

The  rule  of  law  now  generally  recognlxed 
is  that  the  legal  measure  of  duty  except  that 
made  absolute  by  law,  is  better  expressed 
by  the  phrases  "due  care,"  "reasonable  care." 
or  -ordinary  care,"  used  interchangeably. 
Raymond  v.  Portland  R.  Co.,  62  AtL  602,  60i, 
100  Me.  529,  3  L.  R.  A.  (N.  S.)  94. 

"  'Due  care'  is  'ordinary  care*;  and  *or- 
dlnary  care'  is  the  care  that  would  be  exer- 
cised by  a  reasonably  prudent  person  under 
the  same  or  similar  circumstances."  Corn- 
ovski  V.  St.  Louis  Transit  Co.,  106  S.  W.  51. 
56,  207  Mo.  263. 

A  traveler  crossing  a  railroad  track  is 
bound  only  to  use  "due  care,''  which  is  not 
the  highest  degree  of  care  possible,  but  is 
only  "ordinary  care"  under  the  circumstanc- 
es. Colorado  &  S.  Ry.  Co.  v.  Chiles,  114  Pac. 
661,  664,  50  Colo.  191. 

The  care  to  be  exercised  by  a  gas  com- 
pany to  prevent  escape  of  gas  from  its  mains, 
to  the  injury  of  trees  along  the  street.  Is  not 
"ordinary  care,"  as  distinguished  from  "ex- 
traordinary care,"  but  due  care  or  care  com- 
mensurate with  the  danger.  Qould  v.  Wi- 
nona Gas  Co.,  Ill  N.  W.  254,  258,  100  Mhin. 
258,  10  L.  R.  A.  (N.   S.)  889. 

As  reasoaiable  emre 

"Ordinary  care"  means  reasonable  can. 
Hanley  v.  Ft  Dodge  Light  &  Power  Co.,  107 
N.  W.  593,  594,  133  Iowa,  326. 

To  use  "reasonable  care"  is  equivalent 
to  the  expression  to  use  or  exercise  "ordinary 
care."  International  ft  Q.  N.  R.  Ca  v. 
Trump,  94  S.  W.  903,  906,  42  Tex.  Civ.  App. 
536. 

The  phrase  "reasonable  care"  has  been 
declared  by  the  courts  of  England  to  be  syn- 
onymous with  "ordinary  care."  Caven  v. 
Bodwell  Granite  Co.,  59  Atl.  285,  287,  99  Me. 
27a 

The  words  "ordinary  care"  embody  the 
same  degree  of  diligence  as  the  words  "ordi- 
nary and  reasonable  care  and  diligence,'*  and 
have  substantially  the  same  signiflcance. 
The  words  "ordinary"  and  "reasonably"  de- 
scriptive of.  diligence^  are.  aywuaymooB,  and 
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are  used  interchangeably  In  statutes  and  by 
the  courts.  Goodwyn  y.  Central  of  Georgia 
R.  Ck>.,  68  8.  B.  688,  2  Ga.  App.  470. 

The  terms  "ordinary  care"  and  "rea- 
sonable care"  are  in  law,  practically  synony- 
mous. In  their  ordinary  use  In  connection 
with  the  subject  in  hand,  they  are  also  sub- 
stantially synonymous,  and  may  be  used 
interchangeably  in  instructions  in  an  action 
for  injuries.  Louisville  &  N.  B.  CJo.  t. 
Pointer's  Adm'r,  09  S.  W.  1108,  1112,  118 
Ky.  052.  See,  also^  Caven  v.  Bodwell  Gran- 
ite Co.,  59  Atl.  285,  287,  99  Me.  278. 

The  use  of  the  words  "reasonable  care," 
instead  of  "ordinary  care,"  in  an  Instruction 
in  an  action  for  injuries,  Is  not  such  a  defect 
as  will  invalidate  a  Judgment  for  plaintiff. 
Spaulding  v.  Metropolitan  St.  B.  Co.,  107  S. 
W.  1049,  1051,  129  Mo.  App.  607. 

"Ordinary  care"  and  "reasonable  care," 
as  applied  to  the  duty  of  a  master  to  provide 
rules  for  the  regulation  of  his  activities,  are, 
ordinarily,  convertible  terms.  Texas  ft  N. 
O.  R.  Co.  V.  Walker  (Tei.)  125  8.  W.  99.  106. 

An  instruction  that  a  telegraph  company 
mnst  use  "reasonable  care"  in  transmitting 
and  delivering  messages  Imposes  no  higher 
degree  of  care  on  the  company  than  "ordi- 
nary care,"  as  the  two  terms  are  synony- 
mous. Western  Tnlon  Tel.  Co.  v.  Guinn 
(Tex.)  130  S.  W.  616,  618. 

Where  the  court  In  its  charge  used  the 
terms  "ordinary  care,"  "reasonable  diligence," 
and  ''reasonable  care,"  It  should,  in  an  in- 
struction defining  ordinary  care,  have  also 
told  the  jury  that  reasonable  diligence  or 
reasonable  care  is  ordinary  care.  Greene  v. 
Ixjuisville  B.  Co.,  84  S.  W.  1154, 1155,  119  Ky. 
862,  7  Ann.  Gas.  1126. 

An  instruction,  in  an  action  for  negli- 
g:ent  delay  in  transmission  and  delivery,  on 
tbe  measure  of  the  telegraph  company's  duty 
in  delivering,  was  not  erroneous  for  requiring 
It  to  transmit  in  *'due  time  (that  is,  such  time 
AS  it  would  have  been  delivered  by  the  exer- 
cise of  reasonable  care  and  diligence  in  get- 
ting it  through  and  delivered),'*  on  the  ground 
that  it  was  only  required  to  use  "ordinary 
care,"  in  absence  of  a  request  for  a  more 
specific  charge;  the  terms  "reasonable  care*' 
and  "ordinary  care'*  having  substantially 
tlie  same  meaning.  Western  Union  Telegraph 
Co.  ▼.  Vance  (Tex.)  151  S.  W.  904,  907  (citing 
7  Words  and  Phrases,  p.  5955). 


relatlTe  tevn 

''Ordinary  care'*  is  a  relative  term,  and 
Hlepends  on  the  circumstances  and  conditions 
of  tlie  particular,  case.  Norfolk  &  W.  By. 
Co.  V.  Fritts,  49  S.  B.  971,  973,  103  Va.  687, 
68  JL..  B.  A.  864,  106  Am.  St  Bep.  911 ;  Ooa- 
«iiieaa  v.  Muskegon  Traction  &  Lifting  Co., 
X08  N.  W.  720,  722,  145  Mich.  314 ;  Anderson 
V.  Oreat  Northern  By.  Ck).,  99  Pac.  91,  95,  15 
JdabOf  613 ;   lAbertr  t.  Haines,  68  AtL  738, 


741,  103  Me.  182 ;  ITeddeck  v.  St  Louis  Car 
Co.,  102  S.  W.  675,  679,  125  Mo.  App.  24; 
Lynch  v.  Chicago  &  A.  B.  Co.,  106  S.  W.  68, 
76,  208  Mo.  1;  Woods  v.  Wabash  B.  Co.,  86 
S.  W.  1082, 1086,  188  Mo.  229  (citing  1  Thomp. 
Neg.  i  25). 

The  term  "ordinary  care*'  is  of  a  flexible 
nature,  and  adapts  itself  to  the  particular  dr- 
cumstances  under  which  it  is  to  be  applied, 
depending  upon  the  relation  between  the  par- 
ties  in  interest,  and  the  business  in  which 
they  are  engaged,  and  varying  with  the  pecu- 
liar phase  of  every  situation.  Palace  Hotel 
Co.  V.  Medart,  100  N.  B.  317,  320,  87  Ohio  St 
130,  Ann.  Cas.  1913B,  860  (citing  6  Words 
and  Phrases,  p.  5035). 

"The  terms  'ordinary  care,*  'reasonable 
prudence,*  and  such  like  terms,  as  applied  to 
the  conduct  and  affairs  of  men,  have  a  rela- 
tive significance  and  cannot  be  arbitrarily  de- 
fined. What  may  be  deemed  ordinary  care  in 
one  case  may,  under  different  suorroundings 
and  circumstances,  be  gross  negligence.  The 
policy  of  the  law  has  relegated  the  determina- 
tion of  such  questions  to  the  jury  under  prop- 
er instructions.'*  Palmer  v.  Portland  By., 
Ught  &  Power  Co.,  108  Pac.  211,  214,  56  Or. 
262  (quoting  Grand  Trunk  By.  Co.  v.  Ives,  12 
Sup.  Ct.  679,  682,  683,  144  V.  S.  408,  417,  36 
L.  Ed.  485) ;  Halnlln  v.  Budge,  47  South.  825, 
832,  56  Fla.  342  (quoting  and  adopting  defini- 
tions in  7  Words  and  Phrases,  p.  5976) ;  Bir- 
mingham By.,  Light  &  Power  Co.  v.  Williams, 
48  South.  93,  96,  158  Ala.  381  (citing  Grand 
Trunk  B.  Co.  v.  Ives,  12  Sup.  Ct  679,  144  U. 
S.  408,  36  L.  Ed.  486);  Johnson  v.  Union 
Pac.  Coal  Co.,  76  Pac.  1089,  1090,  28  Utah, 
46,  67  L.  B.  A.  506  (citing  Cayzer  v.  Taylor, 
10  Gray  [76  Mass.]  274,  69  Am.  Dec.  317 ;  Nl- 
tro-Glycerine  Case,  15  Wall.  524,  538,  21  L. 
Ed.  206;  Boyle  v.  Union  Pac.  By.,  71  Pac  968, 
991,  25  Utah,  422,  430 ;  Shearman  Sc  Bedfleld, 
Neg.  §  195 ;  Bailey,  Mast  liab.  p.  101 ;  Titus 
V.  Bradford,  B.  &  K.  B.  Co.,  20  Atl.  617,  518, 
136  Pa.  618,  626,  20  Am.  St  Bep.  944 ;  Dlckert 
V.  Salt  Lake  aty  By.  Co.,  59  Pac.  96,  20  Utah, 
394) ;  Oklahoma  Gas  &  Electric  Co.  v.  Lukert, 
84  Pac.  1076,  1064,  16  Okl.  397  (quoting  and 
adopting  definition  in  Grand  Trunk  By*  Co.  v. 
Ives,  12  Sup.  Ct  679,  682,  144  U.  S.  408,  417, 
36  L.  Ed.  485);  Southern  By.  Co..  v.  McGowan, 
43  South.  378,  382,  149  Ala.  440;  Lynch  v. 
Kineth,  78  Pdc.  923,  924,  36  Wash!  3(?8,  104 
Am.  St  Bep.  958 ;  Meng  v.  St  Louis  &  S.  B. 
Co.,  84  S.  W.  213,  215,  108  Mo.  App.  553  (cit- 
ing Grand  Trunk  B.  Go.  v.  Ives,  12  Sup.  Ct 
679,  144  U.  S.  loc.  elt.  417,  36  L.  Ed.  485 ; 
Baltimore  &  O.  B.  Co.  v.  Griffith,  16  Sup.  Ct. 
105,  159  U.  S.  603,  40  L.  Ed.  274 ;  Texas  &  P. 
By.  V.  Gentry,  16  Sup.  Ct  1104,  163  U.  S.  353, 
41  L.  Ed.  186 ;  Warner  v.  Baltimore  &  O.  B. 
Co.,  18  Sup.  Ct  68,  168  U.  S.  349,  42  L.  Ed. 
491;  Washington  &  G.  B.  v.  McDade,  10  Sup. 
Ct  1044,  135  U.  S.  554,  34  L.  Ed.  235) ;  Sans 
Bois  Coal  Co.  V.  Janeway,  99  Pac.  153,  156, 
22  Okl.  425  (quoting  and  adopting  a  definition 
in  Worth  Broa  Co.  v.  KaUas,  162  Fed.  306,  89 
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0.  C.  A.  186)  ?  Knoxville  Traction  Co.  t. 
Brown,  89  S.  W.  319,  320,  115  Tenn.  323  (cit- 
ing Qrand  Trunk  R.  Co.  v.  Ives,  12  Sup.  Ct 
679,  144  U.  S.  417,  36  L.  Ed.  485) ;  Worth 
Bros.  Co.  V.  Kallas,  162  Fed.  306,  308,  89  G 
C.  A.  186  (quoting  with  approval  from  Qrand 
Trunk  R.  Co.  v.  Ives,  12  Sup.  Ct.  679,  682, 
144  U.  S.  408,  417,  86  L.  Ed.  485) ;  Klutt  v. 
Philadelphia  &  R.  R.  Co.,  142  Fed.  394,  396, 
73  C.  C.  A.  494 ;  Swift  ft  Co.  v.  Sandy,  165 
Fed.  622,  623,  92  C.  C.  A.  56;  Kube  v.  St 
Louis  Transit  Co.,  78  S.  W.  55,  59,  103  Mo. 
App.  582  (quoting  Frick  v.  St  Louis,  K.  C. 
&  N.  Ry.  Co.,  75  Mo.  595). 

"  'Ordinary  care,'  or  the  care  the  common 
law  requires  one  to  exercise  In  and  about  his 
business,  has  a  relative  signiflcation.  It 
means  such  care  as  a  man  of  ordinary  pru- 
dence and  foresight  would  be  esqpected  to  ex- 
ercise in  like  drcunistances ;  the  care  com- 
mensurate with  the  risk  and  danger  of  the 
business  to  others."  Mertens  v.  St.  Louis 
Transit  Co.,  99  S.  W.  512,  514,  122  Mo.  App. 
304. 

"Ordinary  care^'  Is  a  relative  term,  and 
diligence  amounting  to  ordinary  care  varies 
with  the  circumstances  of  each  case.  Denson 
V.  Georgia  Ry.  &  Electric  Co.,  68  S.  B.  1113, 
136  Ga.  132. 

The  term  "ordinary  care"  does  not  ex- 
press distinctly  any  certain  degree  of  care; 
what  ifi  ordinary  care  depends  upon  the  cir- 
cumstances of  each  particular  case,  so  that 
ordinary  care  under  one  set  of  circumstances 
might  be  positive  negligence  under  other  cir- 
cumstances. IllinolB  Cent  R.  Co.  v.  E!eegan, 
112  111,  App.  28,  36. 

Thete  is  no  fixed  standard  In  the  law  by 
which  a  court  can  arbitrarily  say  in  all  cas- 
es what  conduct  shall  be  considered  reasona- 
ble and  prudent,  or  what  shall  constitute  "or- 
dinary care,"  and  the  jury  are  free  to  fix  the 
standard  for*  r^sonable,  prudent,  and  careful 
men  under  the  circumstances  of  the  case  as 
they  find. them  according  to  their  Judgment 
and  experiente  of  what  that  class  of  men  do 
under  such  drcumstances,  and  to  test  the 
conduct  involved  in  the  issues  by  that  stand- 
ard. Southern  R.  Co.  y.  Stutts,  144  Fed.  948, 
949,  75  C.  C.  A.  588. 

The  care  imposed  by  law  is  ordinary 
care;  that  is,  such  care  as  persons  of  ordi- 
nary prudence  would  use  under  similar  cir- 
cumstances. "Ordinary  care"  would  require 
the  exercise  of  a  very  great  degree  of  vigi- 
lance under  some  drcumstances,  and  the 
amount  of  vigilance  and  caution  to  be  used 
will  vary  according  to  the  situation  of  the 
parties  and  the  surrounding  circumstances. 
But  the  standard  by  which  the  acts  are  to  be 
Judged  does  not  change ;  it  remains  the  same. 
Dallas  Consol.  Electric  St  R.  Co.  v.  Cham- 
bers, 118  S.  W.  851,  852,  55  Tex.  Civ.  App.  331. 

Care  or  the  want  of  it  is  not  to  be  meas- 
ured arbitrarily  according  to  fixed  definitions 


as  "slight  care,"  "ordinary  care,"  or  "ex- 
traordinary care,"  or  "slight  negligence,"  or 
"gross  negligence,"  although  all  these  phras- 
es are  used  somewhat  loosely  by  courts  and 
law-writers,  but  it  is  to  be  measured  by  rea- 
sonableness, under  all  the  drcumstances  of 
the  particular  Inquiry.  The  only  true  meas- 
ure is  "reasonable  care,"  And  that  expres- 
sion has  been  declared  by  the  courts  in  Eng- 
land and  elsewhere  to  be  synonymous  witb 
"ordinary  care."  "Reasonable  care'*  is  a  rela- 
tive term,  and  what  is  reasonable  care  In  a 
given  case  depends  upon  many  consideratioD& 
\yhat  would  be  reasonable  care  under  some 
conditions  would  clearly  be  negligenoe  in 
others.  Reasonable  care  and  vigilance  vary 
according  to  the  exigencies  which  require 
vigilance  and  attention.  They  relate  to  the 
work  to  be  done,  to  the  instrumentalities  to 
be  used,  to  the  dangers  that  may  result  from 
their  use,  to  the  varying  duties  owed  by  those 
who  supply  or  use  them.  And  in  aU  cases 
reasonable  care  means  such  care  as  reasona- 
ble and  prudent  men  use  under  like  dream- 
stances.  Caven  v.  Bodwell  Granite  Co.,  59 
Atl.  285,  287,  99  Me.  278  (dting  Fletcher  v 
Boston  &  M.  R.,  1  Allen  [83  Mass.]  9,  79  Am. 
Dec.  695;  Bigelow  v.  Reed,  51  Me.  325:  Palm- 
er V.  Penobscot  Lumbering  Ass*n,  38  Atl. 
108,  90  Me.  193;  Sawyer  v.  J.  M.  Arnold  Shoe 
Co.,  38  Atl.  333,  90  Me.  369;  Cayzer  v.  Tay- 
lor, 10  Gray  [76  Mass.]  274,  69  Am.  Dec  317: 
Cunningham  v.  Hall,  4  Allen  [86  Mass.]  268: 
Holly  V.  Boston  Gaslight  Co.,  8  Gray  [74 
Mass.]  123,  69  Am.  Dec.  233). 

"Ordinary  care"  as  applied  to  a  master  is 
such  care  as  reasonable  and  prudent  men  u^ 
under  similar  circumstances  in  providing  safe 
and  suitable  appliances  and  InstnimeDtalities 
for  the  work  to  be  done,  and  in  providing  gen- 
erally for  the  safety  of  the  servant  in  the 
course  of  his  employment,  regard  being  had 
to  the  work  and  difficulties  and  dangers  at- 
tending it.  The  term  has  a  relative  signifi- 
cance and  its  definition  must  depend  on  the 
surrounding  drcumstances  of  the  partlcnlar 
case,  the  determination  of  which,  when  a  giv- 
en state  of  facts  is  sudi  that  reasonable  men 
may  fairly  differ  upon  the  question  of  neg- 
ligence, is  for  the  jury.  Fisher's  Adm*r  v. 
Chesapeake  &  O.  Ry.  Co.,  62  9.  E.  373,  374. 
104  Va.  a35,  2  L.  R.  A.  (N.  S.)  954  (dthig 
Bertha  Zinc  Co.  v.  Martin's  Adm'r,  22  S.  E. 
869,  93  Va.  804,  70  L.  R.  A.  999;  Richlands 
Iron  Co.  V.  Elkins,  17  S.  B.  890,  90  Va.  261). 

In  an  action  against  a  railroad  company 
for  damages  for  suffering  oidured  by  plalD- 
tiff's  intestate^  killed  while  crossing  defend- 
ant's tracks,  an  instruction  that  while  the 
fact  that  there  was  a  freight  train  standing 
on  the  side  track,  the  engine  of  which  par- 
tially obstructed  the  crossing  and  was  mak- 
ing a  loud  noise,  would  impose  upon  deceas- 
ed a  grei&ter  degree  of  care  for  his  own  safe- 
ty, y6t  It  ttieee  conditions  existed,  and  de- 
fendant was  cesponslbls  for  them,  this  wonki 
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taxpoe^  upon  defendant  a  correspondingly 
greater  degree  of  care»  was  not  evroneoos  in 
imposing  upon  defendant  a  greater  degree  of 
care  than  "ordinary  care**;  "ordliiary  care" 
being  but  reasonable  care  which  yaries  ac- 
cording to  the  circumstances,  and  requires 
unusual  caution  where  the  circumstances  are 
unusually  hazardous.  St  Louis,  I.  M.  ft  S. 
R.  Ck).  ▼.  Chamberlain,  150  S.  W.  157,  161, 
105  Ark.  180.     , 

The  terms  "ordinary  care"  and  ^ordinary 
diligence"  must  be  understood  to  import  all 
the  care,  prudence,  and  diligence  which  the 
peculiar  circumstances  of  the  case,  the  condi- 
tions and  instruments  employed,  reasonably 
reaoire,  and  such  as  a  reasonably  prudent 
and  careful  man  would  exercise  under  like 
circumstances.  Neal  v.  Wilmington  &  N.  C. 
Electric  By.  Co.,  53  AtL  338,  339,  3  Penne- 
wiU,  467. 

Same— As   applied   to   oMldren  or  in- 
fanta 

The  term  "ordinary  or  reasonable  care," 
applied  to  the  conduct  of  a  child,  means  such 
care  as  may  reasonably  be  expected  of  chil- 
dren of  similar  age.  Judgment,  and  experi-. 
ence  under  similar  circumstances.  Rohloff 
y.  Fair  Haven  &  W.  B.  Co.,  68  AtL  6,  7,  76 
Conn.  689;  Galveston,  H.  ft  N.  R.  Co.  v.  Olds 
(Tex.)  112  8.  W.  787,  792. 

"Ordinary  care,"  as  applied  to  a  child, 
is  the  kind  of  care  which  children  of  its  age 
and  intelligence  are  accustomed  to  exercise 
under  the  same  or  similar  circumstances; 
and  this  though  he  had  arrived  at  the  age 
when  he  should  be  chargeable  with  the  care 
required  of  an  adult  as  a  matter  of  law.  Erie 
JR.  Co.  v.  Weinstein,  166  Fed.  271,  273,  92  C. 
C.  A.   189. 

The  rule  that  ordinary  care  Is  such  care 
as  an  ordinarily  prudent  person  would  use 
under  similar  circumstances  does  not  apply 
to  a  child  of  tender  years,  and  the  care  re- 
quired of  a  child  is  according  to  his  maturity 
and  capacity  only,  which  must  be  determined 
by  the  circumstances  of  each  case.  Texas 
&  P.  B.  Oo.  V*  Crump  (Tex.)  110  S.  W.  1013, 
1014. 

An  instruction  defining  "ordinary  care," 
in  an  action  for  injuries  received  by  a  boy 
16  years  of  age,  while  employed  in  feeding 
sheets  of  brass  to  a  rolling  machine,  as  such 
care  as  boys  of  the  age,  intelligence,  and  ex- 
perience of  plaintiff  usually  exercise  under 
similar  circumstances,  contains  the  idea  that 
the  care  used  n^ust  be  the  care,  ordinarily 
used  by  the  great  mass  of  boys  or  by  the  glass 
of  ordinary  careful  boys,  and  is  correct  An-, 
derson  v.  Chicago  Brass  Co.,  106  N.  W.  1077, 
1080,  127  Wis.  273. 

' '  *        *  •     ' 

The  '^ordinary  care"  of  an  infant  is  that 
degree  of  care-  which  children  of  the  same 
age,  of  ordinary,  care  and  prudence,  are  ao- 
customed.ta  exercise  nnder  like  circumstai^o-! 


es. .  Goldstein  t.  People's  R.  Co.^  (Del)  60 
Atl.  975,  976,  5  PennewlU,  80a 

In  determining  the  question  of  negligence, 
the  conduct  of  children  is  not  judged  by  the 
same  rules  which  govern  that  of  adults,  and 
"ordinary  care"  for  them  is  that  degree  of 
care  v^lkich  children  of  the  same  age,  of  or- 
dinary care  and  pradence,  are  accustomed  to 
exercise  under  like  circumstances.  Cecchi  y. 
Undsay  (D^)  75  AtL  376^  378,  1  Boyce,  185. 

"Ordinary  care"  depends  on  the  facts 
of  each  particular  case,  and  with  reference 
to  an  injured  infant  means  such  care  as  a 
child  of  his  age,  intelligence,  Gapacity>  and 
experience,  as  shown  by  the  evidence,  would 
ordinarily  exercise  in  the  same  situation  and 
circumstances  in  which  the  infant  was  plac- 
ed at  the  time  he  was  injured.  Morgan  v. 
O.  Uager  ft  Sons  Hinge  Mfg.  Co.,  97  S.  W. 
638,  642,  120  Mo.  App.  590. 

Whether  or  not  an  infant  exercised  "or- 
dinary care"  depends  upon  whether  he  used 
that  care  that  a  person  of  his  own  age,  edu- 
cation, and  mental  and  physical  capacity 
would  ordinarily  use  under  like  circumstanc- 
es Marius  v.  Motor  Delivery  Co.,  131  N.  Y. 
Supp.  357,  360,  146  App.  Div.  608. 

''Ordinary  care"  is  a  relative  term,  and 
the  same  standard  is  not  expected  of  an  in- 
fant as  of  a  mature  man,  and  what  will  be 
regarded  as  carelessness  in  the  latter  will 
not  necessarily  tie  so  in  the  case  of  the  for- 
mer. United  Rys.  &  Electric  Co.  of  Balti- 
more v.  Cameal,  72  AtL  771,  774,  110  Md. 
211. 

The  standard  of  "ordinary  care"  to  be 
required  of  a  boy  of  16  years  is  "such  care  as 
boys  of  his  age,  intelligence,  ^nd  experience 
usually  use  and  exercise  undei;  similar  cir- 
cumstances." Kucera  v.  Merrill  Lumber  Co*, 
65  N.  W.  374,  375,  91  Wis.  637. 


.1 1 


"Ordinary  care,"  as  applied  to  a  boy  14 
years  of  age,  Is  that  degree  of  care  which 
may  reasonably  be  looked  for  in  a  boy  of 
his  age,  experience,  and  intelligence.  Chess 
ft  Wymond  Co.  v.  Qohagan's  Guardian  (Ky;) 
105  S.  W.  890. 

Where  employes  of  a  railroad  see  a  child 
of  tender  years  upon  the  track,  "ordinary 
care"  is  the  greatest  care  that  can  be  exer- 
cised to  avoid  injury.  Anderson  v.  Great 
Northern  Ry.  Co.,  99  Pac.  91,  96,  15  Idaho, 
513. 

Same— Charaeier  of  Iraslnesa.  aif  eotlms 

"Ordinary  care  exercised  by  those  who 
make  a  business  of  using  electricity  for  prof- 
It  to  prevent  injury  to  others  therefrom  re- 
quires much  greater  precaution  in  its  use 
than  where  the  element  used  ia  of  a  less  dan- 
gerous character.  As  there  is  greater  dan- 
ger And  hazard  in  the  use  of  electricity,  there 
must  be  a  corresponding  exercise  of  skill  and 
attention  in  avoiding  injury  to  another  to 
.constitute   wtiat.  the  law   tecma  .'ordinary 
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•care.*"    Commonwealth  Electric  Co.  t,  Mel- 
ville, 70  N.  B.  1052,  1053,  210  IlL  70. 

A  power  company,  furnishing  electricity 
to  patrons, 'with  respect  to  employes  of  the 
latter  rightfully  on  the  premises  and  likely 
to  come  in  contact  with  wires  carrying  the 
current,  is  bound  to  use  ordinary  care,  which 
demands  such  diligence  as  is  commensurate 
with  the  danger  involved  in  the  use  of  the 
electricity.  Denson  v.  Georgia  Ry.  ft  Electric 
Co.,  68  S.  E.  1113,  135  Ga.  132. 

By  "ordinary  and  reasonable  care^'  is 
meant  such  care  as  an  ordinarily  prudent  and 
careful  person,  having  in  mind  the  dangers 
to  be  apprehended,  would  exercise  under  the 
same  circumstances.  The  precautions  neces- 
sary to  be  taicen  in  the  exercise  of  reasonable 
and  ordinary  care  vary  with  the  circum- 
stances of  each  particular  case  and  the  de- 
gree of  hazard  connected  therewith;  greater 
precautions  being  necessary  in  the  case  of 
great  hazard,  and  less  in  cases  where  there 
is  little  danger.  ''Electric  companies  are 
bound  to  use  reasonable  care  In  the  construc- 
tion and  maintenance  of  their  lines  and  ap- 
paratus. This  care  varies  with  the  danger 
which  would  be  incurred  by  negligence.  In 
cases  Where  the  wires  carry  strong  and  dan- 
gerous currents  of  electricity,  and  the  result 
of  negligence  might  be  exposure  to  death  or 
serious  accident,  the  highest  degree  of  care 
is  required."  Under  such  circumstances,  rea- 
sonable care*  reauires  the  exercise  of  a  high 
degree  of  diligence,  and  the  terms  "reason- 
able care"  .and  "high  degree  of  diligence" 
m^y  be  deemed  to  be  synonymoua  Gilbert 
w,  Duluth  General  Electric  Co.,  100  N.  W.  653, 
665,  93  Minn.  09,  106  Am.  St  Rep.  430. 

"Ordinary  care,"  under  the  circum- 
stances, is  the  legal  standard  in  all  cases. 
The  significance  of  the  term  "ordinary  care" 
varies  with  the  attendant  and  surrounding 
drcumstances.  This  care  is  to  be  exercised 
by  the  carrier  of  passengers  at  all  times 
when*  and  at  all  places  where,  the  parties 
are  in  the  relation  of  passenger  and  carrier, 
whether  during  transit,  at  the  stations,  and 
upon  platforms,  or  in  waiting  rooms;  and  it 
applies  to  all  matters  which  pertain  to  the 
'business  of  the  carrier  of  passengers.  Pom- 
roy  V.  Bangor  &  A.  R.  Co.,  67  Atl.  561,  562, 
102  Me.  407  (citing  Dodge  v.  Boston  &  B.  S. 
S.  Co.,  19  N.  B.  373,  148  Mass.  207,  2  L.  R. 
A.  83,  12  Am.  St  Rep.  541;  Jordan  v.  New 
York,  N.  H.  &  H.  R.  Co.,  43  N.  B.  Ill,  165 
Mass.  M6,  32  li.  R.  A.  101,  52  Am.  St  Rep. 
522;  Shannon  v.  Boston  &  A.  R.  Co.,  2  Atl. 
678,  78  Me.  52). 

Railroads  owe  the  duty  to  exercise  "or- 
dinary care,"  which  In  the  case  of  passen- 
gers is  the  highest  degree  of  care  that  a  per- 
son* of  ordinary  prudence  can  exerdse  con- 
sistent with  the  mode  of  conveyance  and  the 
proper  conduct  and  management  of  the  busi- 
ness to  see  that. their  passengers  are  furnish- 
ed -safe  and  comfortable  tnutapertation.   .St 


Louis,  I.  M.  &  S.  R.  Co.  T.  Pitcodc,  101  S.W. 
725,  727,  82  Ark.  441«  118  Am.  St  Rep.  84, 
12  Ann.  Cas.  582. 

The  term  "ordinary  care,**  when  applied 
to  an  engineer  conducting  a  train  in  an  emer- 
gency, means  the  "ordinary  care"  of  compe- 
tent men  in  that  position  and  cannot  be  re- 
garded as  anything  less  than  great  care. 
Rowe  V.  Southern  California  Ry.  Co.,  87  Pac 
220,  222,  4  CaL  App.  1  (citing^  Henderson  r. 
Lob  Angeles  Traction  Co.,  89  Pac.  976,  laO 
Cal.  689;  Ebrey  v.  Southern  Pac  Co^  37  Pac. 
500, 103  CaL  544,  545;  EvereU  v.  Los  Angeles 
Consol.  Electric  Ry.  Co.,  43  Paa  207,  46  Pac 
889,  115  CaL  114,  34  L.  R.  A.  350). 

The  term  "ordinary  care,"  when  applied 
to  the  management  of  railroad  engines  and 
cars  in  motion,  imports  all  care  which  tbe 
peculiar  circumstances  of  the  place  or  occa- 
sion reasonably  require,  and  this  will  be  in- 
creased or  diminished  according  as  ordinary 
liability  to  danger  and  accident  and  to  do  in- 
Jury  to  others  is  increased  or  diminished  in 
the  movement  and  management  of  such  en- 
gines and  cars.  MacFeat  v.  Philadelphia,  W. 
&  B.  R.  Co.  (Del.)  62  AU.  898,  906,  5  Penne- 
will,  52. 

"Ordinary  care  and  diligence,"  when  ap- 
plied to  the  management  of  railways,  mu5t 
be  understood  to  import  all  the  care,  circum- 
spection, prudence,  and  discretion  which  the 
peculiar  circumstances  of  the  place  or  occa- 
sion reasonably  require  of  the  servants  of 
the  company ;  and  this  will  be  increased  or 
diminished  according  as  the  ordinary  liabili- 
ty to  danger  and  accident,  and  to  do  injury 
to  others,  is  increased  or  diminished  in  the 
movement  and  operation  of  the  cars.  Boud- 
win  V.  Wilmington  City  R.  Co.  (DeL)  6D  AtL 
865,  866,  4  Pennewill,  38L 

"Ordinary  care,"  which  is  the  care  that 
an  ordinarily  prudent  person  would  or  should 
exercise  under  similar  circumstances,  is  a 
comparative  thing,  and  what  would  be  ordi- 
nary care  under  one  condition  might  be  stark 
negligence  under  another.  The  speed  at 
which  a  street  car  is  running  may  be  negli- 
gent speed,  although  ordinance  speed  or  les^ 
depending  on  the  care  required  under  tbe 
circumstaucea  •  Beler  v.  St.  LouLb  Transit 
Co.,  94  S.  W.  876,  880,  197  Mo.  215. 

The  term  "ordinary  care  and  diligence.* 
applied  to  the  management  of  electric  cars  in 
motion,  means  all  the  care,  pradenee,  and 
discretion  which  the  circumstances  of  tbe 
place  and  occasion  require.  Goldstein  v.  Peo- 
ple's R.  Co.  (Del.)  60  AtL  975,  976^  5  Penne^ 
will,  306. 

The  "ordinary  care**  required  in  the  op- 
eration of  electric  street  cars  imports  all  tiie 
care  and  discretion  which  the  place  of  tbe 
danger  and  the  occaston  Rquires,  and  such 
care  increases  or  dimlnlahes  as  tlie  danger 
of  accident  increases  or  dlminlalies  In  Che 
operation  of  the  .can.  lioikvwItBit.  WUinlnff- 
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ton  City  K.  t3o.  (Del.)  74  Aa  11, 13,  7  Penne- 
will,  64. 

The  exercise  of  "ordinary  care"  In  the 
operation  of  a  srtreet  railway  implies  such 
care  as  the  drcmnstances  of  the  place  or  oc- 
casion reasonably  require,  to  be  Increased  or 
diminished  as  the  danger  of  accident  or  In- 
jury Increases  or  diminishes.  Eaton  ▼.  Wil- 
mington City  R.  Co.  (Del.)  76  Atl.  369,  371, 
1  Boyce,  435. 

A  street  railroad  company  Is  bound  to 
operate  Its  property  with  "ordinary  care  and 
caution";  such  term  being  understood  to  im- 
port all  the  care  and  caution  which  the  par- 
ticular circumstances  of  the  case  reasonably 
require,  and  such  as  a  reasonably  careful 
man  would  exercise  under  like  circumstances, 
the  amount  of  care  varying  with  the  ordi- 
nary  liability  to  danger  and  accident  and  to 
do  injury  to  others  in  the  operation  and  use 
of  the  railroad.  Glsmondl  t.  People's  R. 
Co.  (Del.)  83  Atl.  136,  138,  2  Boyce,  577. 

"Ordinary  care,"  as  applied  to  the  motor- 
Doan  of  an  electric  street  car,  means  the  de- 
gree of  care  which  men  of  average  prudence 
and  skill,  engaged  in  operating  street  cars 
by  electric  i)owes  In  the  city  in  question  and 
on  the  street  on  which  the  accident  occurred 
usually  exerdLse  under  similar  circumstances. 
Louisville  Ry.  Co.  v.  Boutellier  (Ky.)  110  S. 
W.  357,  360. 

"The  term  'ordinary  care  and  diligence,' 
when  appUed  to  the  management  of  electric 
railway  cars  in  motion,  must  be  understood 
to  import  all  the  care,  circumspection,  pru- 
dence, and  discretion  which  the  particular 
circumstances  of  the  place  or  occasion  re- 
quire of  the  servants  of  the  ♦  ♦  ♦  com- 
pany, and  this  will  be  increased  or  dimin- 
ished as  the  ordinary  liability  to  danger  and 
accident  and  to  do  injury  to  others  Is  in- 
creased or  diminished  in  the  movement  and 
operation  of  such  cars."  Di  Prisco  v.  Wil- 
mington City  R.  Co.  (Del.)  57  Atl.  906,  909,  4 
Pennewill,  527  (citing  Tully  v.  Philadelphia, 
W.  &  B.  B,  Co.  [Del.]  3  Pennewill,  455,  50 
AU.  95). 

"Ordinary  care"  is  not  great  care,  and, 
where  an  elevator  is  used  as  a  means  of 
personal  transportation,  a  higher  degree  of 
care  than  ordinary  care  is  required  in  its 
operation.  Belvldere  Bldg.  Co.  of  Baltimore 
V.  Bryan,  64  Ati.  44,  50,  103  Md.  514. 

"Ordinary  care"  in  the  selection  and  re- 
tention of  servants  and  agents  requires  that 
degree  of  diligence  and  precaution  which  the 
exigencies  of  the  particular  service  reason- 
ably require,  and  is  such  care  as.  In  view  of 
the  consequences  that  may  result  from  negli- 
gence on  the  part  of  employes,  is  fairly  com- 
m^isurate  with  the  perils  or  dangers  likely 
to  be  encountered.  Emery  v.  City  of  Ta- 
coma,  127  Pac.  851,  853,  71  Wash.  132. 

The  "ordinary  <  care"  exacted  in  employ- 
Ifii;  servazitB  is  that  degree  of  care  that  a 
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man  of  ordiiiary  pnidenioe  would  use  in  view 
of  the  nature  of  the  employment  and  the  con- 
sequences of  employing  an  incompetent  per- 
son. Worley  v.  Spreckels  Bros.  Commercial 
Co.,  124  Pac.  607,  701,  163  Cal.  60. 

The  term  "ordinary  care,"  as  used  in  the 
rule  requiring  an  employer  to  use  ordinary 
care  in  the  selection  of  an  employ 6,  means 
that  degree  of  care  that  a  man  of  ordinary 
prudence  would  use  in  view  of  the  nature  of 
the  employment  and  the  consequence  of  the 
emplojrment  of  an  incompetent  person.  Still 
V.  San  Francisco  &  N.  W.  Ry.  Co.,  98  Pac. 
672,  675,  154  Cal.  659,  20  L.  R.  A.  (N.  8.) 
322,  129  Am.  St.  Rep.  177. 

The  test  of  "ordinary  care"  on  the  part- 
of  an  employer  toward  his  servants  Is  not 
whether  he  may  apprehend  that  an  injury 
might  result  to  some  one  of  them,  but  wheth- 
er an  ordinarily  prudent  person,  under  the 
same  or  similar  circumstances,  in  the  exer- 
cise of  ordinary  care,  would  have  apprehend- 
ed such  injury.  Guse  v.  Power  &  Mining  Ma- 
chinery Co.,  139  N.  W.  195,  198,  151  Wis.  400. 

"Ordinary  care"  by  a  master  in  giving 
notice  to  his  servants  of  all  perils  to  which 
they  will  be  exposed,  other  than  such  as  they 
should,  in  the  exercise  of  "ordinary  care," 
have  foreseen,  as  necessarily  incidental  to 
the  business,  requires  that  he  should  actually 
give  the  notice  and  not  merely  try  to  give  it. 
"If  therefore,  he  fails  to  give  such  notice  in 
terms  sufficiently  clear  to  call  the  attention 
of  his  servants  to  the  peril  of  which  he  is 
aware,  he  is  liable  to  them  for  any  injury 
which  they  may  suffer  thereby  in  ignorance 
of  that  peril  and  without  contributory  neg- 
ligence." Crapo  V.  City  of  Syracuse,  76  N. 
B.  465,  468,  183  N.  Y.  395  (citing  Mather  v. 
Rillston,  15  Sup.  Ct.  464,  156  U.  8.  391,  39 
L.  Ed.  464 ;  Gates  v.  State,  28  N.  E.  373,  128 
N.  Y.  226 :  Slmone  v.  Kirk,  65  N.  B.  739,  173 
N.  Y.  13 ;  Pantzar  v.  Tilly  Foster  I.  M.  Co.,  2 
N.  B.  24,  99  N.  Y.  368;  Benzlng  v.  Stelnway 
&  Sons,  5  N.  B.  449,  101  N.  Y.  547;  Finn  v. 
Cassidy,  59  N.  B.  311,  165  N.  Y.  584,  53  L. 
R.  A.  877). 

The  "ordinary  care"  required  of  a  drug- 
gist In  compounding  medicines  and  filling 
prescriptions  requires  a  degree  of  vigilance 
and  prudence  commensurate  with  the  dan- 
gers involved,  and  the  highest  practicable  de- 
gree of  prudence,  thoughtfulness,  vigilance, 
and  the  most  exact  and  reliable  safeguards 
consistent  with  reasonable  conduct  of  the 
business  that  human  life  may  not  be  exposed 
to  the  danger  resulting  from  substitution  of 
deadly  poisons  for  harmless  medicine.  Trem- 
blay  V.  Kimball,  77  Atl.  405,  408,  107  Me. 
53,  29  L.  R.  A.  (N.  8.)  900,  Ann.  Cas.  1912C, 
1215. 


orMwims  railroacU 

"Ordinary  care"  on  the  part  of  a  motor- 
man  approaching  a  street  crossing  where  a 
traveler  is  .attempting  to  crosa  in  front  of 
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the  car  means  that  degree  of  care  which 
men  of  ordinary  prudence  and  skill,  engaged 
in  like  work,  would  exercise  under  similar 
circumstances;  while  ordinary  care  on  the 
part  of  the  driver  means  that  degree  of  care 
which  a  man  of  ordinary  prudence,  driving 
a  wagon,  engaged  in  like  work  and  under 
the  same  or  similar  circumstances,  usually 
exercises  for  his  own  safety.  Keefe  v.  Seat- 
tle Electric  Co.,  104  Pac.  774,  776,  55  Wash. 
448. 

"Ordinary  care"  is  that  care  which  or- 
dinarily prudent  persons  use  in  their  busi- 
ness, or  such  care  as  the  great  mass  of  man- 
kind observe  in  the  transactions  of  human 
life.  One  crossing  a  street  car  track  in  ad- 
vance of  an  approaching  car  must,  in  the 
exercise  of  ordinary  care,  take  the  speed  of 
the  car  into  consideration,  where  the  car  is 
approaching  at  an  unlawful  rate  of  speed, 
and  it  is  observable.  Grimm  v.  Milwaukee 
Electric  R.  &  L.  Co.,  119  N.  W.  833,  836,  138 
Wis.  44  (citing  Dreher  v.  Fitchburg,  22  Wis. 
675,  99  Am.  Dec.  91;  Duthie  v.  Town  of 
Washburn,  58  N.  W.  380,  87  Wis.  231,  233; 
Nass  V.  Schulz,  81  N.  W.  138,  105  Wis.  146 ; 
Hayes  v.  Railway  Co.,  Ill  N.  W.  471,  131 
Wis.  399). 

"Ordinary  care,"  as  applied  to  cases 
where  the  public  has  by  acquiescence  acquir- 
ed license  to  use  or  travel  over  railroad 
grounds^  is  that  degree  of  care  which  Is  rea- 
sonably adequate  to  meet  and  avoid  the 
dangers  which  ought  to  be  anticipated  under 
all  the  circumstances,  including  the  fact  of 
the  licensed  use.  Rowley  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  115  N.  W.  865,  869,  135  Wis. 
208. 

Within  the  rule  requiring  a  person  ap- 
proaching a  railroad  crossing  to  exercise  "or- 
dinary care  under  the  circumstances,"  the 
quoted  phrase  is  precisely  defined  by  law, 
and  makes  it  the  duty  of  such  person,  in 
attempting  to  cross,  to  listen  for  signals,  no- 
tice signs  put  up  as  warnings,  and  look  at- 
tentively up  and  down  the  track.  Wilkin- 
son V.  Oregon  Short  Line  R.  Co.,  99  Pac. 
466,  468,  35  Utah,  110  (quoting  with  approv- 
al from  Mann  v.  Belt  Ry;  &  Stockyard  Co., 
26  N.  B.  820,  128  Ind.  142). 

In  an  action  for  the  death  of  a  person  at 
a  station,  the  court  instructed  that,  though 
he  was  negligent,  defendant  was  liable  if  the 
train  employes  saw  decedent  who  was  una- 
ware of  his  peril,  and  failed  to  give  a  prop- 
er warning  by  a  signal  which  he  would  be 
likely  to  hear,  and,  such  signal  being  unheed- 
ed, failed  to  stop.  The  court  further  instruct- 
ed that  if  he  was  struck  between  the  street 
crossing  and  the  depot  at  which  defendant's 
trains  made  regular  stops,  and  the  track  was 
so  a  pedestrian  could  have  been  seen  for  a 
long  distance  with  ordinary  care  and  dili- 
gence, and  was  frequently  used  at  such  point 
by  pedestrians,  and  deceased,  while  walking 
thereon,  became  in  Imminent  peril,  and  the 


trainmen  became  aware  thereof  in  time,  by 
ordinary  care,  to  have  stopped  the  train  and 
averted  the  injury,  and  they  failed  to  use 
such  care  and  stop  the  train,  and  he  was 
struck  and  killed,  the  Jury  must  find  for 
plaintiff,  though  they  found  that  decedent 
was  negligent,  and  that  by  ordinary  care  was 
meant  such  as  an  ordinary  caref  cU  and  pru- 
dent person  would  exercise  under  the  same  or 
similar  circumstances.  Held,  not  to  conflict 
with  an  instruction  that  it  was  decedenf  s  du- 
ty to  look  both  ways  atnd  listen  for  the  ap- 
proach of  trains,  and  if  at  any  time  before  be 
was  injured  he  could,  either  by  looking  or 
listening,  have  known  of  the  train's  approacb 
in  time  to  get  off  and  avoid  the  accident, 
plaintiff  was  not  entitled  to  recover.  Potter 
V.  St.  Louis  &  S.  F.  R.  Co.,  117  8.  W.  693, 
601,  136  Mo.  App.'126. 

In  an  action  for  injuries  to  a  traveler  on 
a  highway  by  a  collision  with  a  street  car, 
the  court  defined  "ordinary  care*'  to  mean 
such  a  degree  of  care  under  the  circumstan^ 
es  in  which  plaintiff  was  placed  "at  the  time** 
as  an  ordinarily  prudent  person  would  exer- 
cise under  like  circumstances.  A  subsequent 
instruction  declared  that,  in  going  across  or 
near  defendant's  track  at  the  time  and  place 
in  question,  it  was  plaintiff's  duty  to  exer- 
cise ordinary  care  to  avoid  injury  from  tbe 
approaching  car,  and,  if  he  failed  to  do  so, 
he  could  not  recover.  Held,  that  the  first  in- 
struction wad  not  objectionable  as  limiting 
the  time  at  which  plaintiff  was  required  to 
exercise  care  to  the  moment  of  the  collision. 
Chicago  aty  Ry.  Co.  v.  Ryan,  80  N.  B.  lie. 
118,  225  111.  287. 

One  driving  onto  a  railroad  at  a  crossing, 
where  the  gates  have  negligently  been  left  up 
though  a  train  is  approaching,  has  no  right  to 
rely  exclusively  on  the  operatives  of  the  gates 
or  of  the  train  in  looking  out  for  his  safety 
and  giving  him  notice,  but  he  must  use  ''or- 
dinary care,"  such  care  as  an  ordinarily  pru- 
dent person  would  use  under  the  same  or 
similar  circumstances,  to  discover  the  ap- 
proach of  the  train  and  for  his  own  safety; 
and,  if  he  does  so  rely  on  the  others,  with- 
out using  such  care,  he  is  guilty  of  contribu* 
tory  negligence.  Louisville  &  N.  R.  Co.  t. 
Roth,  114  S.  W.  264,  268,  130  Ky.  7Sa 

"Ordinary  care"  is  a  relatlre  term,  de- 
pending upon  many  things,  and  diff«ing 
greatly  in  specific  cases.  "What  would  be  or- 
dinary care  in  approaching  an  unknown 
place  of  danger,  such  as  a  railroad  ciosstng. 
with  nothing  to  disclose  its  presence,  and  tbe 
inability  to  see  it  from  darkness,  would  be 
an  entirely  different  thing  from  approadiiius 
a  known  or  visible  crossing."  Chicago  ft  E. 
R.  Co.  V.  Fretz,  90  N.  B.  76,  79,  173  Ind.  519. 
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Ordinary  care"  is  that  care  which  a 
careful  and  prudent  person  ordinarily  exer- 
cises under  like  circumstancea  and  condttloii8% 
To  entitle  a  pedestrian  to  proceed  on  tola  wa/ 
and  cross  the  tra<dcs  of  a  street  niilwmy 
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pany,  be  is  hot  bound  to  wait  for  conditions 
tbat  exclude  all  donbts  of  safety,  but  it  is  bis 
piiyilege  to  take  sucb  a  cbance  as  a  person 
of  "ordinary  care"  and  prudence  would  take 
in  tbe  exercise  tbereof  under  tbe  drcuni' 
stances;  and  tberefore,  in  an  action  against  a 
street  railway  company  for  injuries  to  a  trav- 
eler ^^  a  collision  with  a  car,  an  instruction 
that.  If  the  traveler  took  a  doubtful  chance 
of  being  able  to  cross  in  front  of  the  car,  it 
would  be  a  negligence  precluding  a  recovery 
was  properly  refused.  Doherty  v.  Metropoli- 
tan St.  Ry.  Co.,  91  N.  Y.  Supp.  19,  20. 

Same— D^taser  as  affeotliis 

^'Ordinary  care"  is  a  relative  term,  and 
means  a  degree  of  care  commensurate  with 
the  danger  involved.  Tackett  v.  Henderson 
Bro&  Ck>.,  108  Pac.  161,  155,  12  Gal.  App.  658. 

What  is  "ordinary  care"  must  be  gauged 
and  determined  by  the  danger  which  its  ex- 
ercise requires  to  be  overcome,  for  what 
would  be  "ordinary  care*'  under  certain  condi- 
tions might  under  different  conditions  be 
gross  negligence.  Galveston,  H.  ft  8.  A.  R. 
Co.  V.  Thompson  (Tex.)  116  S.  W.  106,  108. 

''Ordinary  care"  is  such  care  as  men  or- 
dinarily exercise  under  tiie  same  or  similar 
drcumstances.  The  amount  of  care  which 
will  satisfy  this  requirement  is  necessarily 
adjusted  to,  and  varies  with,  the  danger  to 
be  guarded  against.  As  the  danger  or  the 
probability  of  injury  therefrom  increases,  so 
do  men  ordinarily  increase  the  care  which 
tbey  exercise  for  their  own  protection.  Chi- 
cago &  N.  W.  R.  Co.  V.  Andrews,  180  Fed. 
65,  73,  64  C.  C.  A.  399. 

"Ordinary  care"  is  that  degree  of  care 
which  prudent,  intelligent,  and  experienced 
men  usually  employ  under  like  circumstances 
to  guard  against  dangers  which  are  obvi- 
ous or  reasonably  to  be  anticipated.  An  in- 
struction, in  an  action  against  a  railroad  com- 
pany to  recover  for  an  injury  to  a  brakeman 
by  falling  through  an  open  culvert,  which 
stated  that  the  degree  of  care  required  from 
defendant  in  the  construction  of  the  culvert 
was  such  as  a  master  would  ordinarily  use 
if  tbe  danger  to  be  guarded  against  was  a 
personal  danger  to  the  master  himself,  is  er- 
roneous, as  stating  an  incorrect  measure  of 
care,  as  well  as  misleading,  in  that  there 
could  be  no  evidence  to  make  it  applicable  to 
a  railroad  company.  Southern  Pac.  Co.  v. 
Gloyd,  138  Fed.  388,  391,  70  C.  C.  A.  528. 

What  is  ''ordinary  care"  depends  on  the 
circumstances  of  the  particular  case,  and, 
when  tbe  circumstances  are  such  that  an  or- 
dinarily careful'  and  prudent  person  would 
take  greater  precautions  for  his  own  safety 
than  under  less  threatening  circumstances, 
the  greater  degree  of  caution  is  "ordinary 
care.**  One  injured  by  another's  n^Ugenoe 
may  recover  if  he  has  observed  ordinary  care 
for  his  safety.  Dickson  v.  Geo.  B.  Swift  & 
Co^  8T  N.  B.  59,  61, '238  111.  02  (citing  West 


Chicago  St.  R.  Co.  v.  Manning,  48  N.  B.  958, 
170  111.  417). 


1*1 


(I 


Negligence^*  is  defined  to  be  the  want  of 
ordinary  care" ;  that  is,  such  care  as  an  or- 
dinary prudent  person  would  exercise  under 
like  drcumstances.  There  is  no  precise  defi- 
nition of  "ordinary  care,"  but  it  may  be  said 
that  it  is  such  care  as  an  ordinarily  prudent 
person  would  exercise  under  like  circumstanc- 
es, and  should  be  proportioned  to  the  danger 
and  peril  reasonably  to  be  apprehended  from 
a  lack  of  proper  prudence.  Hill  v.  Glen- 
wood,  100  N.  W.  522,  523,  124  Iowa,  479. 

"Ordinary  care"  is  defined  to  be  "that 
degree  of  care  which  a  person  of  ordinary 
prudence,  under  the  particular  circumstances, 
is  presumed  to  exercise  to  avoid  injuiy.  Such 
care  is  required  to  be  in  proportion  to  the 
danger  to  be  avoided  and  the  fatal  oonse- 
quences  that  might  result  from  the  neglect." 
Indianapolis  St.  Ry.  Co.  v.  Seerley,  72  N.  E. 
169, 170, 1034,  35  Ind.  App.  467  (adopting  defi- 
nition in  Toledo  &  W.  R.  Co.  v.  Goddard,  25 
Ind.  185,  197;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Schmidt,  46  N.  B.  344,  147  Ind.  638-640; 
lUinols  Cent  R.  Co.  v.  Cheek,  53  N.  E.  641, 
152  Ind.  663). 

What  is  proper  care  in  a  given  situation 
is  gauged  by  the  danger  to  be  reasonably  ap- 
prehended under  the  circumstances  existing 
at  the  time,  and  not  by  looking  back  after  the 
accident;  and  "ordinary  care,"  where  the 
danger  is  great,  may  call  for  unremitting  at- 
tention; but  the  mere  probability  of  injury 
arising  from  want  of  "ordinary  care"  is  an 
important  element  in  determining  the  degree 
of  care  required.  Ifarry  Mfg.  Co.  v.  Eaton, 
83  N.  E.  510,  513,  41  Ind.  App.  81. 

The  term  "ordinary  care,"  as  applied  to 
one's  duty  to  provide  reasonably  safe  appli- 
ances furnished  a  third  person  for  the  use 
of  his  employes,  is  a  relative  term;  diligence 
commensurate  with  the  danger  being  requir- 
ed. Trask  v.  Hallowell  Granite  Works,  76 
Ati.  919,  921,  106  Me.  45a 

"Ordinary  care,"  when  applied  to  the  du* 
ty  of  a  master,  means  such  care  as  a  person 
of  ordinary  prudence  would  exercise,  taking 
into  consideration  all  the  circumstances  of 
the  case;  and  as  a  danger  increases  that 
which  would  be  "ordinary  care"  and  prudence 
must  increase.  When  aj^lied  to  an  employ^ 
with  regard  to  the  condition  of  the  machinery 
furnished  by  the  master,  it  means  such  care 
as  a  person  situated  as  the  employ^  is  situ- 
ated will  ordinarily  use.  Atoka  Coal  &  Min- 
ing Co.  V.  MUler,  104  S.  W.  655,  560,  7  Ind. 
T.  104. 

Where  a  locomotive  engineer  knew  tbat 
a  fireman  was  at  work  under  an  attached 
engine,  "ordinary  care"  on  the  part  of  the 
engineer  would  be  the  use  of  every  precau- 
tion to  prevent  the  engine  from  moving.  At- 
chison, T.  &  S.  F.  Ry.  CO.  V.  Seeger,  98  S.  W. 
892,  895,  44  Tex.  Civ.  App.  584. 
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"Ordinary  care"  Is  the  degree  of  care 
that  a  person  of  ordinary  prudence  would 
commonly  exercise  under  like  circumstances. 
"The  degree  of  care  does  not  vary  with  the 
Increase  or  diminution  of  danger.  It  con- 
tinues to  be  ordinary  In  degree,  but  the  quan- 
tum of  diligence  to  be  used  differs  under 
different  conditions."  "'Ordinary  care*  will 
require  the  exercise  of  a  very  great  degree  of 
vigilance  under  some  circumstances,  and  the 
amount  of  vigilance  and  caution  to  be  used 
will  vary  according  to  the  situation  of  the 
parties  and  the  surrounding  circumstances, 
but  the  standard  by  which  the  acts  are  to 
be  Judged  does  not  change."  International 
A  G.  N.  R.  Co.  V.  Hall  (Tex.)  92  S.  W.  996, 
998  (quoting  and  adopting  definition  in  Gal- 
veston, H.  ft  S.  A.  Ry.  Oo.  v.  Gormley,  43 
S.  W.  878,  91  Tex.  399,  66  Am.  St  Rep.  S94 ; 
Gulf,  O.  ft  S.  F.  Ry.  Co.  v.  Smith,  28  S.  W. 
522,  87  Tex.  354). 


*<i 


'Ordinary  care*'  is  that  care  which  per- 
sons of  ordinary  prudence  would  exercise  un- 
der the  circumstances.  "Ordinary  care**  in 
some  circumstances  Is  nothing  short  of  the 
highest  degree  of  care,  while  In  some  cir- 
cumstances much  less  and  sometimes  very 
little  care  would  satisfy  the  requirement  of 
ordinary  care.  Whlttacker  v.  Brooklyn,  Q. 
C.  ft  S.  R.  Co.,  97  N.  Y.  Supp.  414,  415,  UO 
App.  Div.  767. 

In  case  of  an  impending  collision  be- 
tween a  street  car  and  a  wagon,  "ordinary 
care'*  on  the  part  of  the  street  car  company 
Implies  that  the  machinery  and  appliances 
should  be  in  proper  condition,  and  also  that 
the  servants  of  the  company  shall  do  all  that 
men  of  reasonable  care,  prudence,  and  alert- 
ness in  the  same  situation  and  with  the 
same  appliances  could  do  to  stop  the  car  and 
prevent  the  collision.  Memphis  St  R.  Co.  v. 
Haynes,  81  S.  W.  374,  376,  112  Tenn.  712. 

Same— Knowledge  as  affeotlas 

The  term  "  'ordinary  or  reasonable  care 
to  prevent  injury'  means  all  ordinary  care  In 
the  light  of  all  the  surrounding  facts  and 
circumstances,  so  that  the  care  required  to 
prevent  the  infliction  of  injury  Is  always 
proportioned  to  the  probability  that  exists 
that  an  Injury  will  be  done  under  circum- 
stances which  are  known  to  exist  or  from 
past  experience  may  be  reasonably  expected 
to  exist  In  a  particular  case.'*  Chesapeake 
&  O.  Ry.  Co.  V.  Farrow's  Adm'x,  55  S.  E. 
569,  571,  106  Va.  137,  10  Ann.  Cas.  12. 

There  is  no  precise  definition  of  "ordi- 
nary care,**  but  it  may  be  said  that  it  is  such 
care  as  an  ordinarily  prudent  person  would 
exercise  under  like  circumstances,  and 
should  be  proportioned  to  the  danger  and 
peril  reasonably  to  be  apprehended  from  a 
lack  of  proper  prudence.  A  blind  person, 
while  crossing  a  public  street,  is  not  bound 
to  exercise  any  higher  degree  of  care  to 
avoid  accident  from  a  defective  condition 
of  the  street  than  a  person  having  the  full 


sense  of  sight    Hill  v.  City  of  Gloiwood, 
100  N.  W.  522,  523, 124  Iowa,  479. 

When  a  traveler  perceives  that  a  way  is 
under  repair  and  much  incumbered  for  that 
purpose,  and  that  but  a  narrow  and  diffionlt 
passage  is  open  for  him,  the  exercise  of  "or- 
dinary care**  requires  that  he  exercise  that 
degree  of  watchfulness  and  caution  which 
men  of  ordinary  prudence  would  under  such 
circumstances,  and  that  he  do  not  drive  with 
the  same  rapidity  or  exercise  only  the  same 
attention  which  would  be  allowable  on  a 
smooth  and  unincumbered  way.  Jacobs  t. 
Inhabitants  of  Bangor,  16  Me.  187,  190,  33 
Am.  Dec.  652. 

Samep— Means  of  preventliis  as  affeet* 

"Ordinary  care,'*  as  used  in  the  defini- 
tion of  negligence  as  failure  to  exercise  the 
ordinary  care  of  prudent  men  under  all  the 
attending  circumstances,  does  not  require 
that  all  possible  means  for  avoiding  accident 
should  be  availed  of.  Stephenson  v.  Corder, 
80  Pac.  938,  939,  71  Kan.  475,  69  li.  R.  A. 
246,  114  Am.  St.  Rep.  500. 

"Ordinary  care**  calls  for  the  use  of  the 
senses  to  discover  approaching  danger,  and 
for  a  reasonable  exercise  of  Judgment  to 
avert  it  A  person  of  "ordinary  care**  never 
will  trust  himself,  or  those  committed  to 
his  care,  to  mere  chance,  where  means  are 
available  upon  employment  of  which  he  may 
overcome  probable  danger.  Where  a  section 
foreman  allowed  his  men  to  place  hand  cars 
on  the  track  in  order  to  go  to  camp  without 
warning  the  men  that  a  train  might  over- 
take them,  or  taking  any  precautions  to  as- 
certain if  a  train  was  approaching,  or  to  give 
'  warning  in  case  one  should  approach,  when 
he  knew  that  a  passenger  train  was  doe. 
and  that  the  sharp  curves  In  the  track  and 
the  topographical  obstructions  made  the  risk 
of  being  run  down  very  great,  his  acts  show- 
ed a  failure  to  exercise  "ordinary  care." 
State  V.  Koonse,  101  S.  W.  139,  144,  123  Mo. 
App.  655. 

Slislit  nesliseaoe  dUtfugniskad 

Slight  negligence  is  not  incompatible 
with  the  exercise  of  "ordinary  care."  Halott 
V.  Schlosser,  119  111.  App.  259,  261. 

ORDINABT  CAUTION 

"Ordinary  caution**  is  such  caution  as  a 
person  of  ordinary  prudence  would  use  for 
;  his  own  protection  under  tbe  same  circum- 
'  stances,  in  view  of  tne  danger  to  be  avoided. 
'  Jansen  v.  Southern  Pac.  Co.,  89  Pac  616, 
,  617.  5  Cat  App.  12. 

ORDINABY  CIBCUM SPEGTIOH 

The  portion  of  the  charge,  "Plalntiir  was 

not  bound  to  inspect  the  track  at  the  place  in 

'  question  to  ascertain  if  it  was  reasonably 

■  safe  to  be  used  by  him  in  the  perfomuiiice  of 

I  his  duties  as  brakeman,"  given  after  a  par- 
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tiou,  that  though  the  track  at  the  place  was 
Dot  reasonably  safe,  plaintiff  assumed  the  risk 
from  such  unsafe  condition,  if  any,  of  which 
be  had  actual  knowledge,  pr  would  have 
learned  by.  the  exercise  of  that  ordinary  cir- 
cnmspectlon  which  a  prudent  and  compe- 
tent man  would  have  used  in  the  particular 
employment;  and  in  an  action  for  injury  to 
a  brakeman  by  being  struck  by  an  engine, 
while  his  foot  was  caught  in  an  unfilled  space 
between  ties  in  the  track,  on  evidence  that 
the  unfilled  spaces  directly  causing  the  in- 
jury were  covered  and  obscured  by  tall, 
thickly-growing  grass,  making  it  appear  on 
casual' inspection  that  the  spaces  were  filled, 
and  that  plaintiff  had  never  had  an  opportuni- 
ty to  be  on  the  track  befdre,  and  did  not  know 
that  there  were  unflUed  spaces  there — was 
not  calculated  to  confuse  and  mislead  the  Ju- 
ry; there  being  a  difference  between  making 
a  previous  critical  examination,  which  the 
word  "inspection"  means,  of  the  track  to  as- 
certain if  it  was  reasonably  safe,  and  using 
reasonable  care  and  caution,  which  is  the 
meaning  of  **ordinary  circumspection,"  to  ob- 
serve what  was  open  and  obvious,  to  discern 
whether  it  was  unsafe.  St  Louis  Southwest- 
em  R.  Co.  of  Texas  v.  Ford,  121  S.  W.  709, 
713,  56  Tex.  Civ.  App.  521. 

ORDIHABT  CLEBK 

There  is   no  such  position  as  that  of 
"ordinary  clerk"  known  to  the  charter  of  the 
city  and  county  of  San  Francisco.    The  term 
is  used  by  the  Civil  Service  Commissioners 
to  designate  an  arbitrary  class  established 
by  them»  from  which  various  extra  clerks  al- 
lowed   to  various  officers   and   departments 
must   be   appointed.    An   appointee,    having 
taken   the  examination  for  ordinary  clerks 
under  a  classification  established  by  the  Civil 
Service  Commission,  as  provided  for  in  arti- 
cle 13  of  the  charter  of  the  eity  and  county 
of  San  Francisco,  who  was  appointed  to  a 
temporary  position  in  the  office  of  the  board 
of  elections  under  article  11  of  the  charter, 
giving   the  board  a  right  to  appoint  such 
clerical  assistants  as  might  be  necessary,  and 
later   to    other   temporary  positions   in   the 
ofiSce  of  the  tax  collector  and  auditor,  under 
article  4  of  the  charter,  providing  for  the 
appointment  of  extra  clerks  in  such  offices, 
was  merely  an  extra  clerk,  whose  employ- 
ment ended  when  his  services  were  no  longer 
required,  and  on  the  termination  of  such  em- 
ployment the  placing  of  his  name  on  the  reg- 
ister of  eliglbles,  according  to  the  relative  ex- 
cellence of  his  examination,  without  regard 
to  the  priority  thereof,  along  with  persons 
taking    the  examination  after   his   appoint- 
ment to  the  position  in  the  office  of  the  board 
of  elections,  was  not  a  discharge,  in  viola- 
tion of   the  provisions  of  article  13  of  the 
charter  relating  to  the  appointment,  term  of 
employment,  and  discharge  of  dvll  service 
employes.    Rodrigue  v.  Rogers,.  87  Pac.  563, 
564,  4  CaL  App.  267. 


OBBXHABT  OOUBSE  OF  BUSINESS 

In  an  action  in  France  on  a  foreign  bill 
by  the  indorsee  against  the  drawee,  the  orig- 
inal of  which  the  latter  had  paid  under  a 
forged  indorsement,  the  court. found  that  the 
drawee  made  such  payment  in  the  ordinary 
course  of  business  over  the  counter,  and  with- 
out notice  that  the  original  bills  had  been 
lost,  and  without  opposition  or  objection  to 
such  payments,  and  that  there  was  no  evi- 
dence that  the  payments  were  made  in  bad 
faith.  Held,  that  the  use  of  the  phrase  "paid 
in  the  ordinary  course  of  business"  construed 
with  the  balance  of  the  finding  merely  meant 
that  payment  was  made  to  the  holder  of  the 
original  drafts  against  their  surrender  at  the 
drawee's  bank  on  a  business  day,  in  banking 
hours,  in  the  same  way  it  usually  paid  drafts, 
and  was  insufficient  to  exclude  an  inference 
of  negligence  in  the  drawees,  arising  from 
their  failure  to  detect  a  variance  in  the  In- 
dorsement which  was  forged.  Kessler  v. 
Armstrong  Cork  Co.,  158  Fed.  744,  750,  85  C. 
C.  A.  642. 

Stock  Corporation  Law,  §  16,  which  is 
entitled  "Voluntary  sale  of  franchise  and 
property,"  provides  that  a  stock  corporation, 
with  the  consent  of  the  holders  of  two-thirds 
of  its  stock,  may  convey  its  property,  rights, 
privileges,  and  franchises,  or  any  interest 
therein,  or  any  part  thereof,  to  a  domestic 
corporation  engaged  in  a  business  of  the 
same  general  character,  and  that,  before  the 
conveyance  is  made,  such  consent  shall  be  ob- 
tained at  a  meeting  of  the  stockholders.  A 
stock  corporation  having  operated  a  calendar 
department  and  employed  salesmen  and  kept 
accounts  for  it  separate  from  its  other  busi- 
ness, but  doing  the  printing  or  lithograph- 
ing for  such  department,  sold  to  a  corpora- 
tion, organized  for  the  purpose,  its  business, 
assets,  good  will,  and  contracts  with  sales- 
men, in  all  about  one-thirteenth  part  of  its 
whole  business.  Held,  that  the  sale  was  not 
an  "ordinary  business  transaction,"  but  a 
sale  and  transfer  of  a  part  of  its  franchise 
and  property  within  the  meaning  of  the  sec- 
tion. In  re  Timmis,  93  N.  E.  522,  523,  200  N. 
Y.  177. 

OBDINART  COtmSE  OF  LA\ir        • 

The  right  to  seek  relief  before  the  board 
of  railroad  commission  is  not  a  remedy  in  the 
"ordinary  course  of  the  law,"  so  as  to  pre- 
vent the  issuance  of  mandamus,  under  Gen. 
St  1901,  §  5185,  prohibiting  such  writ,  where 
the  relator  has  a  plain  and  adequate  remedy 
under  the  "ordinary  course  of  the  law." 
Larabee  Flour  Mills  Co.  v.  Missouri  Pac.  R. 
Co.,  88  Pac.  72,  78,  74  Kan.  808. 

ORDINARY  CVRREKT  EXPENSISS 

Gen.  I^ws  1909,  c.  135,  §  12,  requires  the 
town  sergeant  of  each  town  annually  in  April 
to  make  a  list  of  the  keepers  of  dogs  in  the 
town,  and  return  such  list  to  the  town  clerk 
on  or  before  May  1st,  fqr  whict^  service  he 
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^all  receive  from  the  town  treasury  20 
cents  for  each  dog  listed,  and  section  13  pro- 
vides for  the  killing  of  nonlicensed  dogs  and 
for  the  payment  of  a  fee  of  $2  out  of 
the  town  treasury  for  each  dog  killed  and 
buried.  Held,  that  a  city's  liability  for  the 
salary  of  chief  of  police  and  town  sergeant, 
and  for  the  fees  of  the  sergeant  as  dog  lister, 
under  such  provision,  constituted  an  **ordi- 
nary  current  expense'*  of  the  town,  which,  if, 
with  other  like  expenses,  it  was  within  the 
town's  limit  of  current  revenues  and  such 
special  taxes  as  it  might  legally  and  in  good 
faith  levy  therefor,  was  not  the  **incurrlng 
of  indebtedness'*  in  excess  of  the  limit  fixed 
by  Acts  1895,  c.  1428;  and  hence  the  fact  that 
the  town's  debt  Umit  was  exceeded  was  no 
defense  to  an  action  to  enforce  liability  for 
such  services.  Tralnor  v.  Lee,  83  Atl.  847, 
848,  34  R.  I.  845. 

ORDINARY  DEBT 

Where  a  dty  purchased  fire  apparatus 
without  complying  with  Const  art  11,  {  5,  re- 
quiring provision  for  assessment  and  collec- 
tion of  a  sinking  fund  so  that  the  provision 
was  invalid,  the  city's  use  of  the  property  so 
purchased  raised  an  implied  promise  to  pay 
the  reasonable  rental  value  thereof  and  ren- 
dered the  dty  liable  for  rent,  which,  being 
an  ''ordinary  debt,"  payable  out  of  current 
revenues,  was  not  within  such  constitutional 
provision.  Fabric  Fire  Hose  Co.  v.  City  of 
Teagne  (Tex.)  152  S.  W.  506,  508. 

ORDINARY  DIUOENOE 

'"Ordinary  diligence,'  like  most  other 
human  qualifications  or  characteristics,  is  a 
relative  term,  to  be  Judged  of  by  the  nature 
of  the  subject  to  which  it  is  directed."  Hol- 
laday  v.  Kennard,  12  Wall.  [79  U.  8.]  254, 
258,  20  L.  Ed.  390. 

"Ordinary  care"  and  "ordinary  dili- 
gence" are  commonly  treated  as  synonymous 
and  Interchangeable  when  applied  to  the 
same  conduct  in  cases  of  injury.  Atlanta,  K. 
&  N.  Ry.  Co.  V.  TUson,  02  8.  fi.  281,  285,  131 
Ga.  395. 

"Ordinary  diligence"  is  such  care  and 
diligence  as  a  man  of  ordinary  prudence 
bestows  on  his  own  affairs.  This  definition 
was  given  with  reference  to  the  care  required 
of  a  warehouseman.  Southern  Ry.  Co.  v. 
Aldredge  &  Shelton,  38  South.  805,  807,  142 
Ala.  368  (citing  Moore  v.  Mayor,  etc.,  of  City 
of  Mobile  [Ala.l  1  Stew.  284;  Jones  v.  Hatch- 
eU,  14  Ala.  743). 

The  term  "ordinary  diligence"  contem- 
plates that  degree  of  diligence  that  an  ordi- 
narily prudent  person  would  use  in  the  trans- 
action of  his  own  business  under  like  or  sim- 
ilar circumstances.  Guitar  v.  Randel  (Tex.) 
147  S.  W.  642,  647. 

The  terms  "ordinary  care"  and  **ordi- 
naiy  diligence"  must  be  understood  to  import 


all  title  care,  prudence,  and  diligence  which 
the  peculiar  circumstances  of  the  case,  the 
conditions  and  instruments  employed,  reason- 
ably require,  and  such  as  a  reasonably  pru- 
dent and  careful  man  would  exercise  under 
like  circumstances.  Neal  v.  WilmlDgton  & 
N.  C.  Electric  Ry.  Co.,  63  AtL  838,  339.  3 
Pennewlll,  467. 

"Ordinary  diligence  or  care"  required 
of  a  bailee  for  hire  is  such  as  would  be  ex- 
ercised by  a  person  of  ordinary  prudence 
with  reference  to  his  own  property  under  the 
same  or  like  circumstances.  Welck  v. 
Dougherty,  90  S.  W.  966,  967,  139  Ky.  628, 
3  L.  B.  A.  (N.  S.)  34a 

"Ordinary  diligence^'  is  that  degree  of 
care  which  every  prudent  man  takes  of  his 
own  property  of  a  similar  nature.  Southern 
Ry.  Go.  T.  Davis,  66  S.  B.  131,  182,  132  Ga. 
812. 

In  an  action  by  an  employ^  for  persoaal 
injuries,  an  instruction  defining  ''ordinanr 
diligence"  as  that  diligence  which  every  pru- 
dent man  takes  under  similar  circumstances 
was  correct.  Sanders  v.  Central  of  Georgit 
Ry.  CJo.,  51  S.  E.  728, 123  Ga.  763. 

An  instruction  that  one  who  uses  u 
much  care  as  to  his  neighbor's  property  as 
he  does  to  his  own  is  exercising  ''ordinary 
diligence"  is  erroneous,  under  Civ.  Code  1896, 
I  2898,  providing  that  ordinary  diligence  is 
that  care  which  "every  prudent  man**  take» 
of  his  own  property  of  a  similar  natare. 
Brown  Store  Co.  v.  Chattahoochee  Lumber 
Co.,  67  S.  E.  1043,  1  Oa.  App.  609. 

"Ordinary  diligence"  is  defined  by  Ot. 
Code  1895,  i  2898,  as  "that  care  which  every 
prudent  man  takes  of  his  own  property  of  a 
similar  nature.  Tlie  absence  of  such  diligence 
is  termed  ordinary  neglect"  Insurance  Co.  of 
North  America  v.  Leader,  48  S.  E.  972,  977. 
121  Ga.  260;  Southern  Railway  (30.  v.  Daylai 
65  S.  B.  131,  132,  132  Ga.  812. 

ORDINABT  DOOXUTT 

Sheep  are  domestic  animals  of  "ordinary 
docility,"  within  the  rule  that  railroads  most 
fence  against  "all  domestic  animals  of  ordi- 
nary docility."  Cotton  v.  Wiscasset,  W.  * 
F.  B.  Co.,  57  Atl.  786,  786,  98  Me.  51L 

ORDINABT  EXPEK8E8 
Of  mnmioipality 

The  words  "ordinary  county  expenses,'* 
used  in  Civ.  Code  1902,  t  799,  provldhig  for 
an  estimate  by  the  board  of  oommissioDerB 
of  the  amount  necessary  to  pay  socfa  expens- 
es, are  those  to  be  Incurred  for  the  curreot 
fiscal  year.  State  ex  rel.  People's  Bank  of 
GreenvlUe  v.  Goodwin,  62  S.  B.  1100,  110^ 
81  S.  C.  419. 

The  proviso  to  section  8  of  article  8  of 
the  Constitntion,  '*that  this  section  shall  not 
be  construed  to  apply  to  the  ordinary  and 
necessary  expenses  authorised  by  the  fen- 
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eral  laws  of  the  state,"  may  properly  be 
construed  by  the  Legislatiire  to  authorize 
the  lawmaking  body  to  Include  within  the 
term  "ordinary  and  necessary  expenses"  any 
expenditure  rendered  necessary  by  casualty 
or  accident,  which  has  impaired  or  injured 
municipal  property  that  is  necessary  for  the 
protection  of  the  city  against  fires,  or  for 
the  health  and  welfare  of  the  dty.  Hlckey 
v.  City  of  Nampa,  124  Pac.  280,  281,  22  Idaho, 
41. 

A  purchase  by  a  dty  of  a  city  hall  site 
is  not  an  ordinary  municipal  expense  within 
the  charter  authorizing  the  lerying  of  taxes 
for  "ordinary  municipal  expenses,"  and  the 
cost  thereof  may  not  be  paid  out  of  fund  for 
soch  expenses.  Niles  Bryant  School  of  Piano 
Tuning  V.  BaUey,  126  N.  W.  116,  118,  161 
Mich.  Id3. 

OBBXNART  XXOOD8 

An  ordinary  flood  is  one,  the  repetition 
of  which,  though  at  uncertain  intervals, 
might  by  the  exercise  of  ordinary  diligence  in 
investigating  the  character  and  habits  of  the 
stream  have  been  anticipated.  Chicago,  B. 
I.  &  P.  By.  Co.  V.  McKone,  127  Pac.  488,  490, 
36  Okl.  46,  42  L.  B.  A.  (N.  S.)  709;  Town  of 
Jefferson  v.  Hicks,  102  Pac.  79,  80,  23  Okl. 
684,  24  L.  B.  A.  (N.  S.)  214. 

OBDXNART  IiANOUAOE 

The  notice  of  Injury  required  by  the 
factory  act  is  to  be  written  in  "ordinary 
language";  that  Is,  the  party  is  to  use  his 
own  untutored  language.  Berger  v.  Metro- 
politan Press  Printing  Co.,  104  Pac.  617,  619, 
55  Wash.  422  (quoting  Dresser,  BJmployers' 
Liability,  f  27;  citing  DriscoU  v.  City  of 
Fall  Biver,  39  ^.  B.  1003, 163  Mass.  105). 

ORBINART   I.OW-WATEB  BfARK 

"Ordinary,"  in  the  grant,  in  1640,  of  tide 
flats  around  an  island,  to  the  "ordinary  low- 
water  mark,"  means  "mean,"  in  the  absence 
of  usage  to  the  contrary  at  that  time  or  a 
contrary  construction  by  the  parties.  E3a8t 
Boston  Co.  v.  Conunonwealth,  89  N.  E.  236, 
237,  203  Mass.  68,  17  Ann.  Cas.  146. 

OBUniAJtT  I.UOOAOB 

See,  also.  Ordinary  Baggage. 

"Ordinary  luggage"  being  confined  to 
that  which  is  personal  to  the  passenger,  and 
carried  for  his  use  or  convenience,  it  follows 
that  what  is  carried  for  the  purposes  of  busi- 
ness, such  as  merchandise,  or  the  like,  or  for 
larger  or  ulterior  purposes,  such  as  articles 
of  furniture  or  household  goods,  would  not 
come  within  the  description  of  "ordinary  lug- 
Jgage"  unless  accepted  as  such  by  the  car- 
rier. Memoranda  and  papers  in  the  posses- 
sion of  an  agent,  but  relating  exclusively  to 
the  business  of  his  principal,  and  carried  by 
him  solely  for  business  purposes,  are  not 
baggage,  when  put  by  ,  the  agent  into  his 
trunk.     Xazbd  A  M.  V.  B.  Co.  t.  Georgia 


Home  Ins.  Co.,  37  South.  500,  85  Miss.  7,  67 
L.  R.  A.  646,  107  Am.  St  Bep.  265. 

OBDINABT  NEOIiECT 

By  Civ.  Code  1895,  |  2808,  **ordinary 
neglect"  is  defined  as  the  absence  of  ordinary 
diligence.  Brown  Store  Co.  v.  Chattahoochee 
Lumber  Co.,  49  S.  E.  889,  840,  121  Ga.  809 
(citing  Macon  A  W.  B.  Co.  v.  McConnell,  81 
Ga.  133,  76  Am.  Dec  685;  Macon  A  W.  B. 
Co.  V.  Davis,  13  Ga.  68;  Southern  Mut  Ins. 
Co.  V.  Hudson,  38  S.  B.  964  [21,  113  Ga.  434). 

ORDIK ART  HEOI.IOEHOE 

See,  also,  Ordinary  Care. 

'Ordinary  negligence"  is  the  omission  to 
exercise  ordinary  care — that  degree  of  care 
generally  exercised  by  an  ordinarily  prudent 
person  under  like  circumstances.  Cummings 
V.  Wichita  B.  A  Light  Co.,  74  Pac.  1104,  1105, 
68  Kan.  218,  1  Ann.  Cas.  708. 

"Ordinary  negligence"  is  characterized 
by  Inadvertence,  ordinarily  present  with  the 
great  mass  of  mankind,  and  injuries  proxi- 
mately resulting  therefrom  to  the  person  or 
property  of  another,  and  not  proximately 
contributed  to  by  that  other's  want  of  ordi- 
nary care,  are  actionable.  Astin  v.  Chicago, 
M.  ft  St  P.  R.  Co.,  128  N.  W.  265,  268,  143 
Wis.  477,  31  L.  R.  A.  (N.  S.)  158. 

"Ordinary  negligence,"  as  distinguished 
from  "willful  or  wanton  negligence,"  is  not 
actionable  if  the  negligence  of  the  Injured 
party  directly  contributed  to  the  result ;  will- 
ful negligence  authorizing  an  action  regard- 
less of  such  contribution.  Alger,  Smith  ft 
Co.  V.  Duluth  Superior  Traction  Co.,  101  N. 
W.  298,  299,  93  Minn.  314. 

Gross    and    sUsl&t    aesUseaeQ    dlstlm- 
suislied 

A  cause  ol  action  sounding  in  ordinary 
negligence,  and  a  cause  of  action  sounding  in 
gross  negligence,  are  different,  as  both  can- 
not characterize  a  single  circumstance  of  a 
person  being  injured  by  another.  Astin  v. 
Chicago.  M.  ft  St  P.  B.  Co.,  128  N.  W.  265, 
268,  143  Wis.  477,  31  L.  B  A.  (N.  S.)  158. 

"'Gross  negligence'  is  a  relative  term. 
It  is  doubtless  to  be  understood  as  meaning 
a  greater  want  of  care  than  as  implied  by  the 
term  'ordinary  negligence';  but  after  all  it 
means  the  aosence  of  the  care  which  was 
necessary  under  the  circumstances."  Bay- 
mond  V.  Portland  B.  Co.,  62  Aa.  602,  605,  100 
Me.  520,  3  L.  B.  A.  (N.  S.)  94  (quoting  and 
adopting  definition  In  Milwaukee  A  St  P.  B. 
Co.  V.  Arms,  91  U.  S.  494,  23  L.  £d.  374). 

As  negligeaee 

See  Negligence. 

ORDINARY  PROBATE  PR0CEEDIK08 

Code  Civ.  Proc.  §  1616,  as  amended  in 
1905,  allows  executors  all  necessary  expenses 
of  management  and  settlement  of  the  estate, 
and  authorizes  any  attorney,  who  has  render- 


OKDINAUY  PRUDfiNdE 


792 


ORDINARY  STATE  BDSIK£SS 


ed  services  to  an  executor,  to  apply  for  an  al- 
lowance of  suitable  compensation  out  of  the 
estate.  Section  1619  allows  administrators, 
etc.,  for  fees  for  their  attorneys  for  ordinary 
probate  proceedings,  the  same  amounts  allow- 
ed for  their  own  services  by  section  1618  as 
amended  in  1905,  with  such  further  allow- 
ance as  the  court  deems  reasonable  for  any 
extraordinary  services,  as  for  litigation  nec- 
essary for  the  administrator  to  prosecute  or 
defend.  Petitioners  applied  for  compensa- 
tion from  the  estate  for  their  services  as  at- 
torneys in  opposing  a  contest  of  two  codicils, 
altering  legacies  given  by  the  will,  and  giv- 
ing some  additional  ones.  Held  th^.t,  while 
oounsel  fees  incurred  in  opposing  a  contest 
may  be  charged  against  the  estate,  if  it  goes 
to  the  parties  benefited  by  the  litigation,  un- 
der the  circumstances  the  estate  had  no  In- 
terest therein,  and  the  application  was  prop- 
erly denied,  such  expenses  being  chargeable 
to  those  legatees  having  a  direct  Interest  in 
supporting  the  codicils,  and  services  in  pro- 
bating the  instruments,  such  as  the  order  ad- 
mitting them  to  probate,  etc.,  were  not  "ex- 
traordinary services,"  but  were  services  ren- 
dered In  "conducting  the  'ordinary  probate 
proceedings,' "  within  section  1619,  for  which 
compensation  was  allowable  only  on  final  ac- 
counting. In  re  Hete*s  Estate,  101  Pac.  448, 
449, 155  CaL  448. 

ORDINART  PRUDENCE 

"Ordinary  prudence"  requires  a  person 
to  take  into  consideration  the  natural  and 
probable  consequences  of  a  given  act,  and  not 
such  consequences  as  are  remote,  speculative, 
or  merely  possible.  Dunphy  v.  St.  Joseph 
Stockyards  Co.,  95  S.  W.  301,  305,  118  Mo. 
App.  506. 

ORDINART  RAIHFAIX 

"Ordinary  rainfalls"  are  such  as  are  not 
extraordinary,  and  floods  which  habitually 
occur,  though  at  irregular  Intervals,  are  not 
extraordinary.  Miller  &  Lux  v.  Madera 
Canal  &  Irrigation  Co.,  99  Pac.  502,  508,  155 
Cal.  59,  22  L.  R.  A.  (N.  S.)  391. 

ORDINART  REPAIRS 

The  replacing  of  a  dozy  or  rotten  round 
In  a  40-foot  extension  ladder  used  in  the 
business  of  an  electric  light  company  is  not 
such  ordinary  repairs  as  a  workman  Is  usu- 
ally expected  to  make,  in  the  absence  of  proof 
that  the  defective  condition  of  the  round  was 
known  to  the  servant.  Twombly  v.  Consoli- 
dated Electric  Light  Co.,  57  Ati.  85,  87,  98  Me. 
353,  64  L.  R.  A.  551. 

The  work  of  rebuildii^g  a  f&ctory  a  large 
part  of  which  has  been  destroyed,  Is  not 
"ordinary  repairs,"  but  "construction,  demoli- 
tion, or  extraordinary  repairs,"  within  the 
exception  of  an  employer* s  liability  policy  ex- 
cepting injuries  to  persons  occurring  in  the 
constructioD,  demolition,  or  in  making  ^tra- 


ordlnary  repairs  to  structures,  buildings,  or 
plants.  Home  Mixture  Guano  Co.  v.  Ocean 
Accident  &  Guarantee  Corporation,  Limited, 
of  London,  England,  176  Fed.  600,  003. 

ORDINARY  RISK 

The  failure  of  the  master  to  use  proper 
care  to  provide  a  retoonably  safe  place  for 
the  servant  to  perform  Ms  work  and  to 
furnish  him  with  reasonably  safe  appliaoceji 
is  not  an  ''ordinary  risk  of  his  employmeor 
with  the  assumption  of  which  the  servant  is 
charged  unless  he  knows  of  such  failure. 
Smith  V.  Buffalo  Oil  Co.,  91  S.  W.  383,  3S4, 

41  Tex.  Civ.  App.  267  (citing  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Hannlg,  48  S.  W.  50S, 
91  Tex.  350 ;  Texas  ft  N.  O.  R.  Co.  v.  Blngle. 

42  S.  W.  971,  91  Tex.  287 ;  St.  Ixmis  S.  W, 
Ry.  Co.  of  Texas  v.  Smith  [Tex.l  63  S.  W. 
1064;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Moore,  txs 
S.  W.  559,  28  Tex.  av.  App.  603 ;  1  Shear,  k 
R.  Neg.  [4th  Ed.]  §  186). 

The  "ordinary  risk"  of  employment 
which  is  assumed  by  a  servant  does  not  in- 
clude such  risks  of  dangers  as  a  master  could. 
by  the  exercise  of  ordinary  care,  discover  and 
prevent.  Ellofski  v.  Railroad  Supply  Con 
85  N.  B.  274,  278,  235  111.  146. 

ORDINARY  8KIIX 

The  term  "ordinary  skill"  contemplate 
that  degree  of  skill  that  an  ordinarily  pro- 
dent  person  would  use  in  the  transaction  of 
his  own  business  under  like  or  similar  cir- 
cumstances. Guitar  V.  Randel  (Tex.)  147  S. 
W.  642,  647. 

Am  required  of  physioUua 

Persons  practicing  as  physicians  and 
surgeons  are  required  to  possess  ordinary 
skill  In  their  profession,  and  to  practice  their 
profession  with  ordinary  sklU,  which  is  tbat 
degree  skill  which  Is  ordinarily  possessed  hj 
physicians  and  surgeons  in  practice.  Kruger 
V.  McCaughey,  149  lU.  App.  440,  444. 

"Ordinary  care  and  skill"  on  the  part  of 
a  physician  and  surgeon  la  that  degree  of 
care  and  skill  usually  exercised  and  possessed 
by  physicians  and  surgeons  of  ordinary  skill 
in  similar  communities.  Dorris  ▼.  Warford, 
100  S.  W.  312,  313,  124  Ky.  768»  9  L.  B.  A. 
(N.  S.)  1090,  14  Ann.  Cas.  602. 

ORDINART  STATE  BUSUfSSS 

The  State  Warehouse  Act  (Laws  1912,  p. 
707),  in  so  far  as  it  provides  for  an  issuance 
of  bonds  and  an  increase  of  the  public  debt 
without  first  submitting  the  question  to  the 
qualified  voters,  violates  Const  art  10, 1  It 
prohibiting  an  increase  in  the  state  debt 
without  the  consent  of  the  voters  except  for 
the  "ordinary"  and  current  business  of  the 
state ;  the  building  of  warehouses  not  bein^ 
"ordinary"  state  business,  and  the  bonds  not 
being  Intended  to  be  for  a  debt  of  the  state 
State  ex  rel.  Lym  v.  McOown,  75  S.  B-  392, 
396,92  a0.8L 
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Laws  1907,  c.  65,  imposing  on  every  In- 
surance company  doing  business  in  the  state, 
except  domestic  mutual  insurance  companies, 
an  annual  tax  of  2%  per  cent  of  the  gross 
amount  of  premiums  received  in  the  state 
during  the  preceding  year,  etc.,  when  con- 
strued in  the  light  of  the  history  of  the  legis- 
lation on  the  subject,  imposes  an  "occupation 
tax"  and  not  an  "ordinary  tax"  within  the 
Ck>nstitution  relating  to  taxation.  Queen 
City  Fire  Ins.  Ck).  v.  Basford,  130  N.  W.  44, 
47,  27  S.  D.  164. 

ORDIHARY  TENANCY 

Leases  in  which  property  is  let  to  single 
tenants  are  spoken  of  as  "ordinary  tenan- 
cies." La  Plante  v.  La  Zear,  68  N.  B.  312, 
313,  31  Ind.  App.  433. 

ORBINARY  THREADS 

The  word  "ordinary,"  in  a  statute  pro- 
viding for  tarWr  on  imported  "cotton  cloth 
In  which  other  than  the  'ordinary'  warp  and 
filling  threads  have  been  introduced  in  the 
process  of  weaving  to  form  a  figure,"  means 
those  threads  which  ordinarily  enter  into  the 
construction  of  the  ordinary  plain  fabric  and 
which  cannot  bc^  removed  without  destroying 
its  integrity,  as  distinguished  from  "extraor- 
dinary threads,"  which  are  not  an  integral 
part  of  the  fabric,  but  are  independent 
threads  introduced  to  form  a  figure  and  for 
no  other  purpose.  United  States  v.  Rusch  & 
Oo.»  167  Fed.  523,  526,  93  CO.  A.  159. 


The  words  "ordinary  time,"  as  used  in 
Revlsal  1905,  §  2632,  imposing  a  penalty  on 
a  carrier  for  neglecting  to  transport  within 
the  ordinary  time  required  for  such  trans- 
portation, mean  the  regular  customary  time 
within  which,  by  the  facilities  in  general  use 
for  the  performance  of  the  duty  of  carrying 
goods,  the  carriage  should  be  completed. 
Jenidns  v.  Southern  Ry.  Ck).,  59  S.  E.  663, 
666,  146  N.  C.  178. 

Revisal  1905,  f  2632,  declares  that  it 
stiall  be  unlawful  for  any  railroad  company 
to  neglect  to  transport  witliin  a  reasonable 
time  any  goods  received  for  shipment  and 
billed  to  or  from  any  place  in  the  state,  un- 
less otherwise  agreed  between  the  parties, 
or  onless  the  same  be  destroyed,  under  a  pen- 
alty. It  is  further  provided  that  the  com- 
pany sliall  be  deemed  to  have  transported  the 
goods  in  a  reasonable  time  if  it  has  done  so 
within  the  ordinary  time  required  for  such 
transportation,  and  that  a  delay  of  two  days 
at  the  initial  point,  and  48  hours  at  one  in- 
termediate point  for  each  100  miles  or  frac- 
tion over  which  goods  are  to  be  transported, 
shall  be  held  to  be  prima  facie  reasonable, 
and  a  failure  to  transport  within  such  time 
shall  be  held  prima  facie  unreasonable.  The 
daty  imposed  by  the  statute  is  but  declara- 
tory of>  the  common  law,  and  the  definition,  of 


reasonable  time  '^as  the  ordinary  time  requir- 
ed" within  which  an  act  is  to  be  done  is  the 
regular,  customary,  and  usual  time  and  is 
synonymous  with  "reasonable  time,"  which 
means  "as  soon  as  the  party  conveniently 
can."  The  provision  as  to  the  allowance  of 
time  at  the  Initial  point  and  intermediate 
points  lowers  the  standard  of  duty,  as  it  is 
not  clear  that  so  much  time  would  be  given 
under  all  circumstances.  The  last  sentence  in 
the  statute,  "And  a  failure  to  transport  with- 
in such  time  will  be  held  prima  facie  un- 
reasonable," is  not  very  clear,  and  the  words 
cannot  refer  to  time  which  "shall  not  be 
charged."  because  to  do  so  would  be  con- 
tradictory and  destructive  of  the  immedi- 
ately preceding  sentence.  The  last  sentence 
should  therefore  be  referred  to  the  terms  "or- 
dinary time,"  thus  making  the  act  to  read 
"a  failure  to  transport  within  ordinary  time 
shall  be  held  prima  facie  unreasonable." 
Stone  &  Ck).  v.  Atlantic  Co&Bt  Line  Co.,  56  S. 
E.  932,  934,  144  N.  C.  220  (citing  Moore, 
Carriers,  188 ;  Tiffany,  Sales,  195 ;  Crook  v. 
Cowan,  64  N.  C.  743 ;  State  v.  Patterson,  47 
S.  E.  808,  134  N.  0.  612 ;  Ober  v.  Smith,  78 
N.  O.  316). 

ORDINARY  TRAVIX 

"Ordinary  travel"  on  a  public  street  in- 
cludes the  use  of  a  street  by  bicycle,  and  a 
bicycle  is  a  vehicle  of  such  a  nature  that  it 
may  be  properly  used  on  highways  and  its 
use  regulated  by  the  Legislature,  and,  being 
a  vehicle,  its  proper  place  is  on  the  highway 
or  street,  and  not  on  the  sidewalk,  unless 
otherwise  provided  by  statute.  Molway  v. 
City  of  Chicago,  88  N.  E.  485,  486,  239  111. 
486,  23  L.  R.  A.  (N.  S.)  543,  16  Ann.  Cas. 
424. 

ORDINARY  USE 

Where  the  court  instructed  that  munic- 
ipalities are  only  liable  for  such  defects  in 
sidewalks  as  are  apparent,  or  suggested  by 
appearances,  or  disclosed  by  a  test  in  the 
nature  of  the  "ordinary  use  of  such  walks," 
it  properly  explained  that  by  "ordinary  use 
of  such  walk"  was  not  meant  such  as  a  per- 
son walking  over  the  walk  with  no  regard 
for  the  walk  would  have,  but  such  as  a  per- 
son going  over  the  walk  in  the  ordinary  way 
that  people  go  over  walks,  at  the  time  being 
mindful  of  its  condition  and  having  particu- 
larly in  mind  the  duty  of  ascertaining  the 
condition  of  the  walk  with  reference  to 
whether  it  was  safe  and  fit  for  public  travel. 
Hunter  v.  ViUage  of  Ithaca,  105  N.  W.  9, 
10,  141  Mich.  539. 

The  taking  of  water  from  a  stream  for 
purposes  of  irrigation  is  not  an  "ordinary  or 
natural  use"  within  the  rule  giving  riparian 
owners  the  absolute  right  to  such  uses. 
Bigham  Bros.  v.  Port  Arthur  Canal  &  Dock 
Co.  (Tex.)  91  S.  W.  848,  853. 

ORDINARY  WEAR  AND   TEAR 

The  breaking  of  a  window  due  to  a  de- 
i.fect  in  the  constmctLon  ot  the  building  is  a 
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part  of  the  "ordinary  wear"  within  the  ex- 
ception to  a  covenant  in  a  lease  to  leave  the 
premises  in  as  good  condition  as  when  taken, 
"ordinary  wear"  excepted.  The  term  here 
used  is  "ordinary  wear,"  while  the  term  is 
usually  "ordinary  wear  and  tear" ;  but  it  is 
doubtful  if  there  is  any  distinction  between 
the  two  expressions.  An  exception  in  ei- 
ther form  will  doubtless  apply  more  natural- 
ly to  the  gradual  deterioration  which  results 
from  use,  lapse  of  time,  and  the  operation  of 
the  elementa  It  has  been  held,  however, 
and  seems  to  be  the  accepted  doctrine,  that 
the  words  "ordinary  wear  and  tear"  will 
cover  a  specific  and  substantial  injury  sud- 
denly sustained  as  the  result  of  a  structural 
defect  Drouin  v.  Wilson,  67  Atl.  825,  827, 
80  Vt  335,  13  Ann.  Gas.  93  (citing  Brown  v. 
Burrington,  36  Vt.  40). 

In  general,  the  ordinary  reasonable  use 
and  wear  of  property  by  a  tenant  has  rela- 
tion to  the  depreciation  in  condition  of  build- 
ing or  property  which  it  undergoes  during 
the  tenant's  occupation,  when  the  tenant,  in 
the  case  of  a  residence,  at  least,  does  nothing 
in  connection  with  the  use  more  than  to  come 
and  go  and  perform  the  acts  usually  incident 
to  creating  and  maintaining  conditions  for 
living  in  the  ordinary  way.  Taylor  v.  Camp- 
bell, 106  N.  Y.  Supp.  390,  400,  123  App.  Div. 
69a 

IilTe  stoek  tranaportad 

In  an  action  for  damages  for  injuries  to 
stock  shipped  over  defendant's  road,  the  term 
"ordinary  wear  and  tear  excepted,"  as  used 
in  an  instruction  that  "the  law  requires  a 
common  carrier  who  receives  stock  for  trans- 
portation to  carry  and  transport  the  same 
from  place  of  shipment  to  the  place  of  des- 
tination in  as  safe  and  speedy  a  way  as 
possible  and  to  deliver  the  same  in  like  or- 
der and  condition  as  received  'ordinary  wear 
and  tear  excepted,' "  should  be  construed  to 
mean  the  depreciation  in  value  which  re- 
sults from  the  mere  transportation  itself  un- 
accompanied by  negligence  of  the  carrier. 
International  &  G.  N.  R.  Co.  v.  Young  (Tex.) 
72  8.  W.  68. 

ordinarhiT 

"Ordinarily"  means  "according  to  estab- 
lished order;  methodical;  regular;  custom- 
ary, as  the  ordinary  forms  of  law  or  Jus- 
tice; common,  usual."  Renow  v.  State,  120 
S.  W.  174,  176,  56  Tex.  Cr.  R.  343  (quoting 
and  adopting  definition  in  Webst  Diet). 

In  an  action  for  injuries  to  a  passenger, 
an  instruction  that  plaintiff  assumed  the 
risks  "ordinarily"  incident  to  the  coupling  of 
the  cars,  instead  of  such  risks  as  were  "us- 
ually" incident  thereto,  was  not  objectiona- 
ble; such  words  being  regarded  as  synony- 
mous. St.  Louis  Southwestern  R.  Go.  of  Tex- 
as T.  Morrow  (T^.)  03  &  W.  162, 168. 


OBDnrARII.T  PBUDEHT  MAH 

In  a  personal  injury  action  by  a  serr- 
ant,  the  court  told  the  Jury  that  it  would  re- 
fer during  the  charge  to  "the  prudent  man, 
and  reasonable  care"  and  they  would  under- 
stand thereby  "the  care  and  prudence  of  an 
ordinarily  careful  and  prudent  man  in  like 
circumstances,"  and  would  measure  plain- 
tiff*s  conduct  by  that  standard,  that  care  of  a 
prudent  man  under  some  circumstances 
might  be  negligence  under  others,  and  tbey 
should  apply  the  test  with  th^r  general 
knowledge  of  the  degree  of  care  that  a  man 
of  ordinary  prudence  would  exercise  and,  in 
directing  attention  to  the  question  of  plain- 
tiflTs  care,  told  them  to  consider  whether  be 
exercised  the  care  and  prudence  '*of  an  o^ 
dinarily  prudent  man  and  was  without  fault 
on  his  part'*  Held,  that  the  standard  of  care 
stated  as  the  measure  of  plaintiff's  condnet 
was  too  low ;  the  words  "ordinarily  pmdent 
man"  suggesting  mediocrity  of  care,  if  not 
carelessness.  Drown  v.  New  England  Tele- 
phone &  Telegraph  Co.  &  Consolidated  LLgbt- 
ing  Co.,  70  AtL  599,  605,  81  Vt  358. 

The  term  "ordinarily  prudent  person"  \a 
synonymous  with  the  term  "person  of  ordina- 
ry care."  A  charge  submitting  the  Issue  of  as- 
sumed risk,  which  uses  the  term  ^ordinarily 
prudent  person,"  is  sufficient,  under  the  stat- 
ute providing  that  the  def^ise  shall  not  be 
available  where  a  "person  of  ordinary  care*' 
would  have  continued  in  the  service  with  a 
knowledge  of  the  defect  Texas  &  P.  R.  Oa 
V.  Johnson,  106  8.  W.  778,  776^  48  Tex.  Of. 
App.  135. 

ORDINARII.T  PU&E 

"Ordinarily  pure  and  wholesome  water*' 
means  water  reasonably  clean  and  free  from 
bacteria  or  other  contamination,  rendering  it 
unfit  for  domestic  use  and  dangerous  to  Indi- 
viduals. Peffer  v.  Pennylvania  Water  Co., 
70  Ati.  870,  873,  221  Pa.  57a 

ORE 

See  Extra  Qood  Ore;  Iron  Ore;  Boast- 
ing Ore. 
As  property,  see  Property. 

"Ore"  is  a  metalliferous  mineral  or  roc^ 
especially  one  which  is  of  sufficient  value  to 
be  mined.  J.  M.  Guffey  Petroleum  Co.  ▼• 
Murrel,  53  South.  705,  713,  127  La.  466. 

ORE  ROASTER 

"An  'ore  roaster*  is  designed  for  expel- 
ling the  sulphur  from  iron  ore  preliminary 
to  smelting."  Davis-Colby  Ore  Roaster  Co. 
V.  Lackawanna  Iron  &  Steel  Co^  128  Fed. 
468. 

ORGANIC 

OROANIO  ACT 

The  charter  or  statate  by  which  a  mu- 
nicipal corporation  is  created  is  its  organic 
act,  and  nelthsr  the  ooipotatton  nor  its  ^' 
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fleers  can  do  any  act,  make  any  contract,  or 
incar  any  liability  not  authorized  thereby,  or 
by  some  legislative  act  applicable  thereto. 
Wakefield  y.  Bropby,  122  N.  7.  Supp.  632, 
634,  67  Misc.  Rep.  208. 

OBOANIC  X.AW 

Under  the  constitution  dedailng  that  a 
freeholder's  charter  shall  be  the  "organic 
law  of  the  dty,"  such  charter  is  properly 
termed  the  local  constitution  of  the  city  and 
fixes  the  organization  of  the  municipal  goy- 
ermnent  In  re  Pfahler,  88  Pac.  271,  275, 
150  Gal.  71»  11  Lu  R.  A.  (N.  S.)  1092, 11  Ann. 
Oas.  Oil. 

ORGANIZE 

Bee  County #Ck)mpletely  Organized;  Duly 
Organized  and  Existing. 

"To  organize"  means  to  arrange  or  con* 
stitute  in  parts;  each  haying  a  special  func- 
tion or  relation.  Board  of  Sup'rs  of  Nor- 
folk Ck)unty  y.  Duke,  73  8.  BL  466,  459,  113 
Va.  94. 

The  word  "organized,"  used  in  relation 
to  a  school  board,  might,  interpreted  in  its 
limited  sense,  be  held  to  mean  merely  the 
election  of  officers  for  the  board,  but.  Inter- 
preted in  a  broader  sense,  the  word  means: 
E^rected,  established,  constituted,  composed, 
and  formed  as  to  its  constituent  parts.  Cope- 
lln  y.  Board  of  School  Directors  of  City  of 
Harrisburg,  64  AU.  5422,  544,  545,  215  Pa. 
359. 

^An  indictment  charging  embezzlement  by 
an  officer  of  the  city  was  not  objectionable 
in  failing  to  allege  that  the  money  in  ques- 
tion belonged  to  an  "organized  city."  The 
use  of  the  word  "organized"  In  the  statute 
qualifies  the  word  "dty"  and  Is  mere  sur- 
plusage, since  a  city  must  be  organized  to  be 
a  city,  a  distinct  entity  capable  of  owning 
property  susceptible  of  embezzlement.  Bode 
V.  State,  113  N.  W.  996,  997,  80  Neb.  74. 

OcfrpoTmHanm 

A  corporation  created  by  special  charter 
Is  fully  "organized,**  within  Pub.  St  1882,  c. 
105,  8  9,  now  Rey.  Laws,  c.  109,  i  13,  so  as  to 
transfer  the  franchise  from  the  incorporators 
to  the  corporation,  when  the  first  meeting  has 
been  called,  the  act  of  incorporation  accepted, 
ofScers  elected,  by-laws  for  future  meetings 
adopted,  and  stock  subscriptions  accepted; 
and  thereafter  the  affairs  of  the  corporation 
are  subject  to  the  control  of  the  stockhold- 
ers, eyen  if  only  a  small  part  of  the  stock 
has  been  subscribed  for  and  accepted,  and  al- 
thongh  no  payments  haye  been  made  there- 
on ;  no  call  for  payments  haying  been  made. 
Rooseyelt  y.  Hamblln,  85  N.  E.  98,  100,  199 
Mass.  127, 18  L.  R.  A.  (N.  S.)  748. 

Real  estate  trusts  created  by  deed  for 
the  purchasing,  improylng,  holding,  or  selling 
of  lands  and  buildings,  and  for  the  benefit 
of  tlie  shareholders*  which  do  not  deriye  any  i 


benefit  from  and  are  not  "organized"  under 
any  statute  of  the  state,  and  which  by  their 
terms  end  with  llyes  in  being  and  21  years 
thereafter,  are  not  subject  to  the  excise  tax 
Imposed  by  Act  Aug.  5,  1909,  c.  6,  §  38,  36 
Stat  112,  on  the  doing  of  business  by  cor- 
porations, Joint-stock  companies,  or  associa- 
tions "organized"  under  the  laws  of  the 
United  States,  or  of  any  state  or  territory. 
Eliot  y.  Freeman,  31  Sup.  Ct  360,  361,  220 
U.  'S.  178,  55  L.  Ed.  424. 

OROANIZATIOK 

See  Color  of  Apparent  Organization;  La- 
bor Organization. 

The  term  "organization"  implies  a  recog- 
nition of  order,  and  an  obedience  to  duly  con- 
stituted authority.  State  ex  rel.  Cook  y. 
Houser,  100  N.  W.  964,  980,  122  Wis.  534. 

As  used  in  Code,  tit.  9,  c  9,  |  1833,  pro- 
yiding  that  mutual  benefit  associations  shall 
not  employ  paid  agents  in  soliciting  and  pro- 
curing members,  except  In  the  "organiza- 
tion" of  subordinate  bodies,  the  word  "organi- 
zation" refers  to  subordinate  bodies,  and 
not  that  of  the  association  Itself.  First  Nat 
Bank  of  Marshalltown  y.  Church  Federation 
of  America,  105  N.  W.  578,  580,  129  Iowa, 
268. 

OROAHIZATIOlf  OF  EUBOTOBS 

In  Const  Amend.  1908,  art  2,  |  2^, 
which  proyldes  that  the  Legislature  may  en- 
act laws  as  to  the  election  of  delegates  to 
conyentlons  of  political  parties,  and  shall  en- 
act laws  proyiding  for  the  direct  nomination 
of  candidates  for  public  office  by  electors, 
political  parties,  or  organizations  of  electors 
without  conventions,  at  elections  to  be  known 
as  "primary  elections,"  the  term  "political 
parties"  is  intended  to  embrace  those  which 
had  participated  in  a  struggle  at  the  polls 
for  political  ascendancy,  and  political  "or- 
ganizations of  electors"  is  Intended  to  Include 
new  parties  which  had  not  participated  in 
prior  elections,  organized  to  adyance  some 
principle  or  measure  of  public  policy.  Social- 
ist Party  y.  Uhl,  103  Pac.  181,  185,  155  Cal. 
776. 

OBOAHIZATION  OF  MXUTIA 

The  word  "organization"  as  used  in  Act 
Cong.  May  27,  1008,  c.  204,  that  the  organiza- 
tion, armament,  and  discipline  of  the  organiz- 
ed militia  in  the  seyeral  states  shall  be  the 
same  as  that  which  la  now  or  may  hereafter 
be  prescribed  for  the  regular  army  of  the 
United  States,  does  not  relate  to  or  Include 
the  enlistment  of  a  soldier,  but  relates  to  the 
distribution  of  the  personnel  of  the  army  or  ' 
militia  into  units.  Acker  y.  Bell,  57  South. 
856,  858,  62  Fla.  108,  39  L.  R.  A.  (N.  S.)  454, 
Ann.  Cas.  1913C,  1269. 

ORGAinZED  TEBBITOtiT 

"Organized  territories"  haye  reference 
exclusiyely  to  that  system  of  organized  gov- 
ernments long  existing  within  the  United 
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States,  by  which  certain  regions  of  the  coun- 
try have  been  erected  Into  civil  governments. 
Their  powers,  executive,  legislative,  and  Judi- 
cial, are  conferred  upon  them  by  act  of  Con- 
gress, and  their  legislative  acts  are  subject  to 
the  disapproval  of  the  Congress  of  the  United 
States;  they  are  not  in  a  sense  independent 
governments,  yet  they  exerQise  neiirly  all  the 
powers  of  governments  under  what  are  gen- 
erally called  organic  acts,  passed  by  Con- 
gress, conferring  such  i>owers  on  them.  More 
briefly,  "organized  territory"  has  been  defined 
as  an  "inchoate  state."  Porto  Rico,  though 
it  became  by  the  Treaty  of  Paris  a  "territory" 
of  the  United  States,  did  not  become  an  "or- 
ganized territory"  in  the  technical  sense  of 
the  words  so  as  authorized  extradition  from 
a  state  or  territory  of  the  United  States  to 
Porto  Rico.  In  re  Kopel,  148  Fed.  505,  507 
(citing  De  Lima  v.  Bidwell,  21  Sup.  Ct  743, 
182  U.  S.  1,  45  L.  Ed.  1041 ;  In  re  Lane,  10 
Sup.  Ct.  760,  135  U.  S.  447,  34  L.  Ed.  219; 
Ex  parte  Morgan,  20  Fed.  305). 

ORGAlflZED  TOWN 

An  Incorporated  village  is  an  "orgamzed 
town"  within  the  statute  requiring  a  dupli- 
cate of  the  auditor's  notice  of  the  meeting 
of  the  county  board  of  commissioners  to  pass 
on  the  petition  of  the  Judge  of  the  county 
seat  to  be  posted,  10  days  before  such  meet- 
ing, In  a  public  place  In  each  organized  town 
of  the  county.  Tucker  v.  Board  of  Corners 
of  Lincoln  County,  97  N.  W.  103,  104,  90 
Minn.  406. 

ORGANZINE 

Silk  "organzine,**  damaged  In  dyeing,  is 
not  by  reason  of  the  damage  removed  from 
the  provision  for  "organzlne,"  in  Tariff  Act 
July  24,  1897,  c.  11.  f  1,  Schedule  L,  par.  385. 
30  Stat.  185,  and  is  classifiable  as  such, 
rather  than  as  "silk  waste"  under  section  2, 
i^ee  Ust,  par.  661,  30  Stat  201.  Cohen  v. 
United  States,  180  Fed.  634. 

ORIFICE 

A  contract  to  furnish  water  for  public 
purposes  contained  this  clause:  "Said  first 
party  agrees  to  furnish  water  at  Its  mains 
without  extra  charge,  for  the  following  mu- 
nicipal purposes:  •  •  •  For  eighteen  (18) 
taps  or  faucets  in  computing  which  each 
'orifice'  beyond  the  main  shall  be  counted  as 
one  'tap.'  except  that  in  the  town  hall  and 
in  schoolhouses  one  faucet  may  be  connected 
with  all  the  water-closets  and  urinals  In 
any  one  building."  In  addition  to  the  water 
charged  in  the  account  annexed,  plaintiff  has 
for  many  years  furnished  without  charge 
water  for  the  city  hall  with  13  separate  taps 
or  faucets,  for  the  city  farm  with  6  faucets, 
and  for  the  city  farm  stable  with  1  faucet; 
each  building  being  connected  with  the  main 
by  one  service  pipe.  The  plumbing  for  each 
water-closet  and  for  the  urinal  dn  the  town 


hall  is  entirely  separate  and  distinct  from 
that  of  each  other.  Held,  that  each  of  tbese 
faucets  was  an  "orifice"  beyond  the  main 
and  must  be  counted  as  one  "tap."  Public 
Works  Co.  V.  City  of  Old  Town,  66  Atl  723, 
724,  102  Me.  306. 

ORIGIN 

See  Domicile  of  Origin. 

ORIGINAL 

See  Triplicate  Original. 

Where  two  copies  of  a  letter  are  written 
exactly  alike  by  the  same  writer,  one  of 
which  is  desired  to  be  mailed  and  the  other 
retained,  the  one  has  not  become  the  "orig- 
inal" and  the  other  a  copy  toy  whatever  evi- 
dence the  accuracy  of  the  copy  is  established, 
so  that  a  typewritten  carbon  copy  of  a  letter 
mailed  is  not  a  duplicate  original,  so  as  to 
be  admissible  in  evidence  without  accountios 
for  the  original.  McDonald  v.  Hanks,  113  S. 
W.  604,  007,  52  Tex.  Civ.  App.  140, 

omonrAi.    amount    ik    coxtbo- 


Under  Const,  art  4,  §  4,  providing  that 
the  Supreme  Court  shall  not  have  jurisdiction 
of  actions  for  the  recovery  of  money  when 
the  "original  amount  in  controversy"  does  not 
exceed  $200,  the  amount  In  controversj  is 
the  amount  of  the  principal  sum  sued  for, 
with  Interest  to  the  commencement  of  the 
action,  and  not  with  Interest  to  the  date  of 
the  trial,  since  the  obvious  meaning  and  p1l^ 
pose  of  the  word  "original"  Is  to  limit  the 
amount  to  the  time  when  the  matter  first 
originates  as  a  controversy  in  court  Ingbam 
V.  Wm.  P.  Harper  &  Son,  128  Pac  C75,  676, 
71  Wash.  286. 

Under  Const  art  4,  |  4,  and  Ballineers 
Ann.  Codes  &  St  §  4650,  providing  that  the 
appellate  Jurisdiction  of  the  Supreme  Conrt 
shall  not  extend  to  dvil  actions  at  law  for 
the  recovery  of  money  where  the  "original" 
amount  in  controversy  does  not  exceed  ^^f 
the  amount  in  controversy  to  which  the  ap- 
pellate Jurisdiction  of  the  Supreme  Court  ex- 
tends is  that  which  was  in  actual  dispute  be- 
fore the  action  was  brought,  and  does  not  in- 
clude attorney's  fees  which  are  merdy  inci- 
dental to  the  suit ;  the  word  "original"  mean- 
ing "pertaining  to  the  origin  or  begixmuir- 
preceding  all  others;  first  in  order;  prliu- 
Itive;  pristine."  Fidelity  &  Deposit  Co.  of 
Maryland  v.  Faben,  98  Pac  764,  765,  51 
Wash.  30& 

ORIGIN  AT  ANSWER 

A  pleading  which  in  its  substance  is  a 
direct  and  full  reply  to  the  cause  of  action 
set  up  in  the  plaintiff's  petition  and  con- 
tains, among  other  matter,  a  Bworn  denial 
of  partnership  of  the  defendants,  should,  na- 
der  the  rules  of  pleading,  be  denominated  ^- 
ther  an  "oilginal"  or   "amended"  $sswi. 
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and  Is  not  a  "supplemental  answer."  Chica- 
go, E.  I.  &  T.  R.  Co.  V.  Halsell,  83  S.  W.  16, 
98  Tex.  244. 

ORIOnrAI.  APPUOATION 

The  "original  application,"  as  used  in 
Rev.  St.  I  4807,'  providing  that  a  second  ap- 
plication may  be  made  within  two  years  aft- 
er the  allowance  of  original  application, 
means  the  first  application.  Weston  Elec- 
trical Instrument  Co.  v.  Empire  Electrical 
Instrument  Co.,  131  Fed.  90,  91. 

ORIGIN AI.  APPROPRIATION 

Where  the  owner  of  certain  land  had 
used  water  from  a  main  irrigation  ditch 
through  a  lateral  since  September  3,  1888, 
when  the  right  so  to  do  was  decreed  to  her 
by  a  void  probate  decree,  such  use  constitut- 
ed an  "original  appropriation"  as  of  that 
date.  BuUerdlck  v.  Hersmeyer,  81  Pac.  334, 
335,  32  Mont  541. 

ORIOINAI.  OON8TRUOTION 

Until  property  once  bears  specifically 
the  cost  of  building  a  pavement  abutting  It 
done  on  the  order  of  the  council  of  the  city, 
or  by  the  city's  express  i)ermisslon,  indicated 
by  act  of  its  legislative  body,  there  has  not 
been  an  original  construction  of  such  im- 
provement within  a  statute  allowing  the  city 
to  order  the  original  construction  of  such 
improvement  at  the  cost  of  the  abutting  own- 
ers. Guilfoyle's  Ex*r  v.  City  of  Maysvllle, 
112  S.  W.  666,  129  Ky.  532. 

Where  a  portion  of  an  old  turnpike 
road,  by  the  extension  of  the  limits  of  a  city, 
was  included  within,  and  became  a  public 
way  of,  the  dty,  and,  as  such,  had  a  few 
repairs  made  on  it,  the  regradlng  and  paving 
of  the  road  was  an  "original  construction" 
of  the  street,  within  Ky.  St  1894,  f  2833, 
making  lot  owners  liable  for  the  costs  of  the 
"original  construction,"  and  the  city  liable 
for  costs  of  "reconstruction,"  of  streets.  Mc- 
Henry  v.  Selvage,  35  S.  W.  645,  99  Ky.  232. 

ORIOINAIf  CONTRACT 

See  Contract  to  Answer  for  Default  of 
Another. 

ORIOINAI.  CONTRACTOR 

An  "original  contractor"  within  Mechan- 
ics' Lien  Law  is  one,  who,  for  a  fixed  price, 
agrees  to  perform  certain  work,  and  does 
not  include  persons  doing  carpentry  work, 
etc.,  by  the  day.  Van  Horn  Trading  Co.  v. 
Day  (Tex.)  148  S.  W.  1129,  1130. 

Every  person  who  deals  directly  with 
the  owner,  and  who,  in  pursuance  of  a  con- 
tract with  him,  performs  labor  or  furnishes 
material,  is  an  original  contractor  within 
Comp.  Laws  1897,  |  2221,  giving  every  origi- 
nal contractor  a  lien.  Gray  v.  New  Mexico 
Pumic  Stone  Co.,  110  Pac.  603,  604,  16  N.  M. 
47& 


Under*  L.  O.  L.  |  7420,  making  it  the 
duty  of  every  original  contractor  to  file  his 
lien  within  60  days  from  the  completion  of 
his  contract,  and  of  every  mechanic  or  other 
person  to  file  within  30  days,  one  engaged 
merely  to  work  for  an  indefinite  time,  under 
the  direction  of  the  lessee  of  a  house,  is  a 
mere  "laborer,"  whose  rights  to  a  lien  would 
expire  within  30  days  from  his  last  day  of 
work;  but  one  engaged  under  a  direct  con- 
tract with  the  owner  to  furnish  labor  or  la- 
bor and  materials  is  an  "original  contrac- 
tor," though  the  contract  be  implied.  Ber- 
nard V.  Hassan,  118  Pac.  201,  60  Or.  62. 

Where  plaintiff  contracted  with  a  lessee 
to  raise  a  number  of  old  buildings  above  the 
street  level  and  remodel  them,  and  "furnish 
all  of  the  necessary  labor  and  material  to  be 
used  to  fully  complete  the  work,"  plaintiff  to 
receive  the  actual  cost  of  the  materials  and 
labor,  plus  10  per  cent,  and  the  reasonable 
value  of  the  work,  to  be  determined  by  the 
amount  of  work  and  labor  done  when  It  was 
completed,  it  was  held  that  the  labor  to  be 
performed  was  not  merely  incidental  to  the 
furnishing  of  the  materials,  and  hence  plain- 
tiff was  an  "original  contractor"  within  the 
meaning  of  the  statute,  and  not  a  material- 
man, and  was  not  entitled  to  a  mechanic's 
lien  where  the  contract  was  not  in  writing 
and  filed  with  the  county  recorder  as  the 
statute  (Code  Civ.  Proc  f  1183)  requires. 
Peterson  v.  Freiermuth,  121  Pac  299,  301,  17 
Cal.  App.  609. 

Materialman 

A  party  furnishing  the  material  for  a 
building  is  an  original  contractor,  within 
Rev.  St  1899,  f  4207,  requiring  an  original 
contractor  to  file  his  lien  account  within  six 
months  after  the  indebtedness  shall  have 
accrued.  E.  R.  Darlington  Lumber  Co.  v. 
James  T.  Smith  Bldg.  Co.,  114  S.  W.  77,  78, 
134  Mo.  App.  316. 

ORIOINAI.  COST 

In  determining  what  is  a  fair  and  rea- 
sonable price  to  be  paid  by  a  city  for  a  wa- 
terworks system  at  the  termination  of  a 
franchise  to  a  private  company,  is  not  to  be 
determined  by  the  "original  cost"  of  the 
plant,  but  by  its  present  value,  and  "original 
cost"  and  "present  value"  are  not  equivalent 
terms.  Galena  Water  Co.  v.  City  of  Galena, 
87  Pac  735,  737,  74  Kan.  644  (citing  National 
Waterworks  Co.  v.  Kansas  City,  62  Fed.  853, 
10  C.  C.  A.  653,  27  L.  R.  A.  827;  Town  of 
Bristol  V.  Bristol  &  Warren  Waterworks,  49 
Atl.  974,  23  R.  I.  274). 

ORIGINAL.  DISTRICT 

Code  Supp.  1907,  §  1989a23,  provides 
that  if  any  person  owns  lands  within  a 
drainage  district  which  has  been  assessed  for 
benefits,  and  which  is  separated  from  the 
ditch  by  the  land  of  others,  and  shall  desire 
to  drain  his  land  across  the  land  of  slieh  oth- 
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era  into  the  ditch,  and  shall  be  unable  to 
agree  on  the  terms  on  which  he  may  enter 
on  their  lands  and  construct  such  ditch,  he 
may  file  a  petition,  asking  the  board  of  su- 
penrisors  to  establish  a  subdlstrict  within 
the  limits  of  the  original  district  to  secure 
more  complete  drainage,  describing  the  lands 
to  be  affected,  and  that  all  other  proceedings 
shall  be  the  same  as  provided  for  the  estab- 
lishment of  original  districts.  By  Acts  33d 
Gen.  Assem.  c.  118,  §  22,  it  was  provided  that 
additional  lands  within  any  district  which 
were  benefited  by  an  improvement  might  be 
included  therein.  Held,  that  the  terms  "sub- 
district"  and  "original  district"  in  section 
1989a23  were  used  in  contradistinction  to 
each  other,  the  term  "original  district"  not 
having  been  used  in  the  earlier  statute  in 
contradistinction  to.  the  annexed  territory 
provided  for  by  section  1989a54,  as  added  by 
Acts  S3d  Gen.  Assem.  c.  118,  |  22 ;  and  hence 
the  phrase  "within  the  limits  of  the  original 
district"  in  section  1989a23  must  be  deemed 
as  applicable  to  annexed  territory  as  to  the 
lands  originally  Included  in  the  district,  so 
that  it  is  not  necessary  to  the  annexation  of 
territory  to  a  district  that  it  shall  have  been 
within  the  original  territory.  Bird  v.  Board 
of  Supers  of  Harrison  County,  135  N.  W.  581, 
584,  154  Iowa,  692. 

ORIGIN AI.  ENTBIZSS 

See  Book  of  Original  Entries. 

ORIGIN AI.  IMPROVEMENT 

The  construction  for  the  first  time  of 
sewer  is  an  "original  improvement"  with- 
in Ky.  St  1903,  §  3100,  providing  that  no 
error  in  the  proceedings  of  the  general  coun- 
cil shall  exempt  from  payment  after  the 
work  is  done,  as  required  by  the  ordinance 
or  contract,  but  that  no  ordinance  for  any 
original  improvements  mentioned  in  the  act 
shall  pass  both  branches  of  the  general  coun- 
cil at  the  same  meeting,  and  at  least  two 
weeks  shall  intervene  between  its  passage 
in  the  two  branches.  Thomas  v.  Woods,  108 
S.  W.  878,  879,  128  Ky.  555. 

ORIGINAL  INSTRUMENT 

Where  a  declaration  of  trust  Is  made  in 
duplicate  by  the  same  impression  of  the  type- 
writer, and  signed  at  the  same  time,  each 
party  taking  one,  either  is  admissible  as  an 
original.  First  Nat  Bank  of  Bandon  v. 
Jamieson,  128  Pac  433,  63  Or.  594. 

ORIOINAI.  JURISDICTION 

The  phrase  "original  jurisdiction"  means 
the  power  to  entertain  cases  in  the  first  in- 
stance as  distinguished  from  appellate  Juris- 
diction, and  does  not  mean  exclusive  Juris- 
diction. A  court  of  original  Jurisdiction  is 
one  in  which  an  action  has  its  origin.  Burks 
V.  Walker,  109  Pac.  544,  545,  25  OkL  353. 

The  "Jurisdiction"  to  consider  causes  de 
noTOb  on  appeal,  and  to  decide  them  on  the 


law  and  the  evidence  according  to  the  right 
of  the  case,  indej^endent  of  the  rulings  and 
Judgment  of  the  lower  court,  is  original  and 
not  appellate.  In  re  Bumette,  86  Pac.  573, 
577,  73  Kan.  609. 

ORIGINAIi  I.IABII.ITY 

The  words  "original  liability,"  within 
v.  S.  1183,  providing  that,  if  execution  on  a 
Judgment  obtained  against  an  association  is 
returned  unsatisfied,  a  suit  for  the  amount 
unpaid  may  be  brought  against  any  or  all  of 
the  associates  on  their  "original  liability," 
have  reference  to  the  liability  consequent  on 
membership  in  the  association  at  the  time  of 
the  creation  of  the  liability  on  which  the 
Judgment  was  recovered,  and  persons  whose 
membership  had  ceased  when  the  liability 
merged  in  the  Judgment  or  persons  whose 
membership  did  not  commence  until  sabse- 
quent  thereto  were  not  responsible  in  sup- 
plementary proceedings  under  the  section. 
F.  R.  Patch  Mfg.  Co.  v.  Gapelesa,  63  Aa  938, 
940,  79  Vt  1. 

ORIGINAI.  I.OOATOR 

The  "original  locator"  of  mining  ground 
is  a  discoverer  of  the  mineral  therein  con- 
tained.   Zerres  v.  Vanlna,  134  Fed.  610,  614. 

ORIGINAI.  OBIiIGATION 

Under  Rev.  Civ.  Code,  |  1973,  making  a 
promise  to  answer  for  another's  obligation 
an  "original  obligation,"  where  the  promix 
is  made  by  one  who  has  received  property 
upon  an  undertaking  to  apply  it  pursuant  to 
such  promise,  etc.,  an  agrement  to  pay  an- 
other's account  is  an  original  contract,  and 
not  a  guaranty,  where  the  debtor  has  turned 
his  bills  receivable,  etc.,  to  the  promisor,  ou 
his  agreement  to  pay  the  debtor's  debts. 
Grimsrud  Shoe  Co.  v.  Jackson,  115  N.  W. 
656,  659,  22  S.  D.  114. 

Under  the  provisions  of  subdivision  3, 1 
6010,  Rev.  St  1887,  a  promise  to  answer  for 
the  obligation  of  another  is  deemed  an  "orig- 
inal obligation"  of  the  promisor,  and  need 
not  be  in  writing,  where  the  promise  is  for 
an  antecedent  obligation  of  another,  and  is 
made  upon  the  consideration  that  the  party 
receiving  it  cancels  the  antecedent  obligation 
and  accepts  the  new  promise  as  a  sobsUtute 
therefor.  McCallum  v.  McClarren,  86  Pac 
200,  201,  15  Idaho,  374. 

ORIGINAI.  PACKAGE 

An  ''original  package**  la  defined  as  a 
bundle  put  up  for  transportation  or  commer- 
cial handling,  and  usually  consists  of  a  num- 
ber of  things  bound  together  convenleDt  for 
handling.  It  is  again  defined  to  be  the  unit 
which  the  carrier  receives,  transmits,  and  de- 
livers aa  an  article  of  commerce,  and  again 
as  that  package  which  is  delivered  by  the 
importer  to  the  carrier  at  the  initial  point  of 
shipment  in  the  exact  condition  in  which  it 
was  shipped.    If  sold.  It  must  be  in  the  term 
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as  shipped  or  receiyed,  for,  if  the  package  be 
broken  after  such  dellveryt  it  by  that  act 
alone  becomes  a  part  of  the  common  mass 
of  property  within  the  state,  and  is  subject  to 
the  laws  of  that  state,  enacted  in  virtue  of  Its 
police  power.  State  y.  Eckenrod,  127  N.  W. 
56,  58,  148  Iowa.  173. 

The  term  ''original  packages/'  as  used  in 
Laws  Kan«  1907,  c.  250,  providing  that  it 
shall  be  unlawful  to  sell,  offer  for  sale,  or 
deliver  for  use  at  any  coal  mine  or  mine 
in  the  state,  powder  in  any  manner  except  in 
original  packages,  containing  12%  pounds  of 
powder,  etc.,  do  not  necessarily  have  the 
same  meaning  as  used  in  decisions  of  the 
federal  Supreme  Court,  so  as  to  make  the 
statute  void  as  designed  to  prohibit  importa- 
tions of  black  powder  from  other  states,  the 
act  not  dealing  with  importations,  special  or 
general,  but  only  with  sales  within  the  state, 
at  a  sped  lied  place,  and  delivery  at  such  place 
of  the  powder  sold  In  other  than  the  pre- 
scribed quantity  and  in  a  prescribed  package. 
WilUams  V.  Walsh,  32  Sup.  Ct  137,  139,  222 
U.  S.  415,  56  L.  Ed.  253. 

''The  doctrine  [of  'original  packaged  has 
no  application  where  the  manufacturer  puts 
up  the  package  with  the  express  intent  of 
eyadlng  the  laws  of  another  state,  and  is 
enabled  to  carry  out  his  purpose  by  the 
facile  agency  of  an  express  company  and 
the  connivance  of  his  consignee."  Crigler  Y. 
Commonwealth,  87  S.  W.  276,  279,  120  Ky. 
512  (quoting  and  approving  Austin  v.  Tennes- 
see, 21  Sup.  Ct  132,  179  U.  S.  343,  45  L.  Ed. 
224). 

Each  separate  bottle  shipped  into  the 
state  by  a  manufacturer  to  a  local  dealer 
onder  a  contract  by  the  terms  of  which  the 
agreed  prices  were  per  cask  containing  10 
dozen  bottles,  and  per  case  containing  6  dozen 
bottles,  cannot  be  considered  an  original  pack- 
age, so  as  to  save  the  local  sales  from  the 
interdiction  of  Laws  Miss.  1908,  c  115,  pro- 
hibiting sales  of  malt  liquors.  Purity  Ex- 
tract &  Tonic  Co.  y.  Lynch,  33  Sup.  Ct  44, 
45,  226  U.  S.  192,  57  L.  Ed.  184. 

An  original  package  as  governed  by  the 
interstate  conunerce  law  is  one  delivered  by 
the  Importer  to  the  carrier  at  the  initial  point 
of  shipment,  and  retains  its  form  and  con- 
tents until  received  by  the  consignee  in  the 
same  condition  as  when  shipped,  and  if  up- 
on arriving  at  its  destination  in  a  sister  state 
the  package  is  broken,  and  its  contents  in 
smaller  units  offered  for  sale,  entering  into 
the  retail  commerce  of  the  state  the  distinc- 
tive quality  of  interstate  commerce  is  lost, 
and  the  goods  become  at  once  subject  to 
state  laws.    Ex  parte  Agnew,  131  N.  W.  817, 

819,  89  Neb.  306,  85  L  R.  A.  (N.  8.)  836,  Ann. 
Cas.   1912C,  676;  Ex  parte  King,  131  N.  W. 

820,  89  Neb.  ?98. 

Where  goods  are  packed  in  a  case  by  the 
giitpper  in  another  states  and  are  shipped  in- 


to the  state,  the  ''original  package**  was  the 
case  in  which  the  goods  were  packed  and 
shipped  into  the  state,  and  when  the  case 
was  opened  for  the  sale  and  delivery  of  the 
separate  packages,  and  they  were  removed 
therefrom,  such  packages  lost  their  distinc- 
tive character  of  articles  of  interstate  trans- 
portation, and  became  a  part  of  the  taxable 
property  of  the  state.  Parks  Bros.  &  Co.  v. 
Nez  Perce  County,  89  Pac.  949,  951,  13  Idaho, 
298, 121  Am.  St  Rep.  261, 12  Ann.  Cas.  1113. 

Where  a  liquid  in  casks  is  shipped  in  in- 
terstate commerce  in  car  load  lots,  the  cask 
and  not  the  car  is  the  "original  package*' 
within  the  meaning  of  Food  &  Drugs  Act 
June  30,  1906,  c.  3915,  |  10,  34  Stat  771, 
which  authorizes  the  seizure  and  forfeiture 
for  adulteration  or  misbranding  of  articles 
so  shipped  wliile  remaining  in  "original  un- 
broken packages."  United  States  v.  Sixty- 
Five  Casks  Liquid  Extracts,  170  Fed.  449, 
454  (citing  6  Words  and  Phrases,  p.  5059). 

Where  the  manufacturer  of  whisky  re- 
ceived a  barrel  of  his  product  from  a  govern- 
ment warehouse  after  paying  the  tax,  hav- 
ing the  barrel  stamped  to  show  the  payment 
and  receiving  stamps  to  be  affixed  on  each 
five  gallons  thereof  when  transferred  to  kegs 
of  that  capacity,  he  was  not  required  to  sell 
the  whole  barrel  in  one  package  to  avoid 
payment  of  a  license,  but  could  divide  it  in- 
to five-gallon  kegs  for  sale,  and  when  stamp- 
ed the  kegs  were  "original  packages  contain- 
ing not  less  than  five  gallons"  within  the 
statute  authorizing  the  sale  of  whisky  by  the 
manufacturer  thereof  in  that  manner  without 
license.  Bunch  y.  State,  114  &  W.  239,  88 
Ark.  230. 

Snbdiyisioas  of  paelu^^es 

*^he  term  'original  packages'  Is  not  de- 
fined by  any  statute,  and  is  simply  a  conven- 
ient form  of  expression  adopted  by  Chief 
Justice  Marshall  in  Brown  v.  Maryland,  12 
Wheat  [25  U.  S.]  419,  6  U  Ed.  678,  to  indicate 
that  a  license  tax  could  not  be  exacted  of 
an  importer  of  goods  from  a  foreign  country 
who  disposes  of  such  goods  in  the  form  in 
which  they  were  imported.  It  Is  not  denied 
that,  in  the  changed  and  changing  conditions 
of  commerce  between  the  states,  packages 
In  which  shipments  may  be  made  from  one 
state  to  another  may  be  smaller  than  those 
'bales,  hogsheads,  barrels,  or  tierces,*  to 
which  the  term  was  originally  applied  by 
Chief  Justice  Marshall,  but,  whatever  the 
form  or  size  employed,  there  must  be  a  rec- 
ognition of  the  fact  that  the  transaction  is 
a  bona  fide  one,  and  that  the  usual  methodn 
of  interstate  shipment  have  not  been  depart- 
ed from  for  the  purpose  of  evading  the  police 
laws  of  the  states."  The  tax  Imposed  on 
cigarette  selling  by  Code  Iowa,  §  5007,  is  not 
an  invalid  regulation  of  commerce  as  applied 
to  sales  at  retail  of  packages  of  ten  cigarettes 
in  small  pasteboard  boxes,  sealed,  and  stam]i- 
ed  with  the  revenue  stamp,  which  had  been 
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shipped  loose  to  the  retailer  from  another 
state  by  an  express  company  which  merely 
issued  a  receipt  in  duplicate,  showing  the 
number  of  packages  and  the  name  of  the 
consignee,  the  packages  not  being  separately 
or  otherwise  addressed,  since  such  a  box  can 
in  no  Just  sense  be  considered  an  "original 
package.''  Cook  v.  Marshall  County,  Iowa, 
25  Sup.  Ct.  233,  235,  196  U.  S.  261,  49  L.  Ed. 
471. 

ORIOINAI.  PROMISE 

An  obligation  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another  is  original 
and  valid,  though  in  parol,  if  made  at  the 
time  or  before  a  debt  is  created,  where  credit 
is  given  solely  to  the  promisor;  or  where 
credit  is  given  on  the  promises  of  both,  as 
principals  and  jointly  liable,  and  not  on  the 
promise  of  one,  as  surety  for  the  other;  or 
a  promise,  made  after  the  debt  is  created, 
when,  by  reason  of  the  promise,  the  original 
debtor  Is  released;  or  if  it  is  a  promise  to 
pay  out  of  funds  placed  In  the  hands  of  the 
promisor  by  the  debtor ;  or  if  it  be  a  promise 
based  on  a  new  consideration  of  benefit  or 
harm  passing  between  the  promisor  and  the 
creditor.  Where  there  is  no  benefit  to  one 
promising  to  answer  for  the  debt  of  another, 
and  the  promise  does  not  create  an  original 
obligation,  but  is  a  collateral  promise,  merely 
superadded  to  the  promise  of  another  to  pay 
the  debt,  the  original  promisor  remaining 
liable,  the  collateral  promisor  is  not  liable, 
unless  there  is  a  writing,  whether  the  prom- 
ise id  made  when  the  debt  is  created  or  not 
Peele  v.  Powell,  73  S.  B.  234,  236,  156  N,  O. 
553. 

A  promise  made  at  the  time  or  before  a 
debt  is  created,  and  where  credit  Is  given 
solely  to  the  promisor  or  to  both  promisors 
as  principals,  or  a  promise  based  on  a  new 
consideration  passing  between  the  promisor 
and  the  creditor,  or  a  promise  for  the  bene- 
fit of  the  promisor  where  he  has  a  personal 
and  pecuniary  interest  in  the  transaction  in 
which  a  third  party  is  the  original  obligor, 
is  an  "original  promise,"  which  is  not  with- 
in the  statute  of  frauds,  but  a  promise  not 
creating  an  original  obligation  and  merely 
superadded  to  the  promise  of  another  who  re- 
mains liable,  to  pay  such  debt,  is  a  collateral 
promise  required  by  the  statute  to  be  in  writ- 
ing and  signed,  whether  made  at  the  time  the 
debt  was  created  or  afterwards.  Whitehurst 
V.  Padgett,  73  S.  E.  240,  241,  157  N.  C.  424. 

Where  the  defendant  bought  uncompleted 
houses,  the  plumbing  in  which  plaintiffs  had 
contracted  with  her  vendors  to  do,  and  which 
they  had  partly  done,  her  promise  that,  if 
they  would  hurry  up  the  work  so  that  the 
buildings  could  be  rented,  she  would  pay 
them,  not  only  for  the  work  of  completion, 
but  for  what  they  had  done  for  her  vendors, 
is  an  ''original  promise"  on  a  new  and  sufii- 
cient  consideration,  and  so  not  within  the 


statute  of  frauds.    Breen  ▼.  Isaacs,  96  N.  Y. 
Supp.  741,  49  Misc.  Rep.  127. 

Where  defendant,  who  was  the  owner  of 
certain  premises,  promised  that,  if  plaintiff 
would  refrain  from  filing  a  lien  thereon  for 
materials  delivered  to  a  contractor  and  would 
continue  to  furnish  sand  for  the  buildinpt 
being  erected,  defendant  would  pay  the  debt 
owing  by  the  contractor  to  plaintiff,  defend- 
ant's agreement  was  an  original  promise 
based  on  a  new  consideration,  and  was  not, 
therefore,  within  the  statute  of  frauds. 
Schnaufer  v.  Ahr,  103  N.  Y.  Supp.  195,  ISa 
53  Misc.  Rep.  299. 

A  promise  to  pay  the  debt  of  another  in 
consideration  that  the  creditors  release  the 
debtor  and  accept  the  promise  Instead  thereof 
is  an  original  promise  which  is  not  required 
to  be  in  writing  under  Rev.  St.  1887,  $  6010, 
subd.  3,  making  a  promise  for  an  antecedent 
obligation  of  another  in  consideration  that 
the  party  receiving  it  cancel  the  antecedent 
obligation  and  accept  the  new  promise  as  a 
substitute  therefor  an  original  promise.  Mc- 
Callum  V.  McClarren,  98  Pac  200,  201,  15 
Idaho,  374. 

ORIGINAL  RECORD 

It  was  complainant's  custom  in  operating 
a  lumber  yard,  on  receiving  an  order,  to  write 
the  substance  on  a  small  order  blank,  which 
was  given  to  a  loader,  who  put  the  material 
on  a  wagon,  and  returned  the  slip  to  the  yard 
clerk,  who  then  made  three  "original  slips" 
on  an  automatic  register,  showing  the  date, 
names,  quantity,  price,  eta  In  filling  oat 
the  blanks  the  machine  made  three  exact  cop- 
ies of  the  slips  by  one  impression,  and  au- 
tomatically numbered  them.  One  of  the  slips 
was  given  to  the  driver,  who  delivered  the 
lumber,  and  the  other  two  and  the  original 
written  memorandum  retained  by  plaintiff. 
Held,  that  the  original  written  memorandum 
was  a  mere  shop  book  entry,  and  not  ordi- 
narily admissible,  but  that  one  of  such  "orig- 
inal slips"  retained  by  plaintiff  in  its  office 
was  admissible  as  the  original  record-  Fed- 
eral Union  Surety  Co.  v.  Indiana  Lumber  4 
Mfg.  Co.,  95  N.  E.  1104, 1105, 176  Ind.  328. 

ORIOINAI.   SPECIAIi  PROCEEDIHG 

While  a  criminal  contempt  proceeding  for 
violating  an  order  enjoining  accused  from 
maintaining  a  liquor  nuisance  in  which  a 
warrant  of  attachment  was  issued  la  an  **orig- 
inal  special  proceeding"  under  Rev.  Code* 
1905,  §  7555,  providing  that,  If  an  attachment 
is  issued  In  contempt  proceedings,  it  shall  be 
deemed  an  original  special  proceeding  by  the 
state  against  accused,  it  is  not,  strictly  speak- 
ing, an  Independent  proceeding,  as  it  grow;? 
out  of  and  is,  to  a  certain  extent,  connected 
with  the  main  action  and  la  dependent  for  lis 
foundation  upon  the  proceedings  in  the  main 
action  and  the  violation  of  the  injunctional 
order  therein  Issued.  State  v.  Helser,  137  N. 
W.  72,  76,  20  N.  D.  867, 
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ORIQXKAI.  STTIT 

A  proceeding  under  Rev.  St  1895,  c  17, 
tit  80,  art  1375,  authorizing  a  new  trial 
for  good  cause  shown,  upon  defendant's  appli- 
cation, where  Judgment  was  rendered  against 
him  on  service  by  publication  without  ap- 
pearance, is  not  an  "original  suit,"  but  a 
^'continuation  of  the  former  suit"  Hence, 
the  order  vacating  the  original  judgment  Is 
an  interlocutory  -order  from  which  no  appeal 
lies.  Wolf  V.  Sahni,  120  S.  W.  1114,  1117, 
55  Tex.  Civ.  App.  564. 

ORIGIKAIi  SUM 

The  phrase  "original  sum,*'  as  used  in  St 
1909,  c.  490,  pt.  2,  §  59,  which  requires  a  per- 
son redeeming  land  sold  for  taxes  to  pay  the 
original  sum,  with  interest  and  other  charges, 
means  the  amount  paid  at  tax  sale;  hence, 
where  a  purchaser  of  a  tract  of  land  at  a  tax 
sale  has  subdivided  It  by  his  own  deed  before 
the  time  for  redemption  had  expired,  in  such 
a  way  that  his  grantee  owned  the  tax  title  to 
a  part  of  the  land  and  plaintiff  the  equity  of 
redemption,  the  right  to  redeem  dei)ends  upon 
plaintiff's  paying  the  whole  sum  paid  for  the 
tax  deed.  McNeil  r.  O'Brien,  91  N.  B.  138. 
140,  204  Mass.  594. 

ORIGIl^AI.  UNDERTAKIKO 

If  no  other  person  Is  liable  for  the  same 
debt  for  which  the  undertaking  is  made,  al- 
though another  person  may  be  liable  for  a 
distinct  debt  which  is  the  measure  of  the  one 
in  question,  the  undertaking  is  an  original 
one.  JoUey  v.  Walker's  Adm'rs,  26  Ala.  690, 
702. 

Where  a  tenant  became  sick  after  plant- 
ing the  crop,  and  defendant  bought  the  crop 
from  him  and  agreed  to  pay  the  lessor  the 
rent  due,  and  the  lessor  accepted  defend- 
ant as  his  tenant,  the  agreement  to  pay 
the  rent  was  an  "original  undertaking,"  not 
required  to  be  in  writing  under  the  statute 
of  frauds.  Pylant  v.  Webb,  58  S.  E.  329,  2  Ga. 
App.  171. 

Where  relators  furnished  supplies,  labor, 
and  materials  to  a  subcontractor  for  the  con* 
struction  of  a  highway,  and  treated  the  latter 
as  th^r  debtor  until  after  he  absconded,  the 
undertaking  of  the  contractors,  if  any,  to  liq- 
uidate such  indebtedness,  was  not  an  "orig- 
inal undertaking,"  but  a  contract  to  answer 
for  the  default  of  another,  within  the  stat- 
ute of  frauds.  Miller  v.  State  ex  rel.  Prather, 
74  N.  E.  260,  261,  35  Ind.  App.  379. 

ORIGIN AI.  WIDTH 

The  words  "original  width,"  as  used  in 
Burns'  Ann.  St  1908,  §  7663,  creating  a  high- 
way by  20  years*  user,  but  declaring  that  all 
highways  previously  laid  out  according  to 
law,  or  used  as  such,  for  20  years  or  more, 
shall  continue  as  located  and  as  of  their  orig- 
inal width  respectively  until  changed  ac- 
cording to  law,  related  to  the  width  of  the 
highway  when  the  proceeding  was  begun  to 
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ascertain  and  record  it,  ai^d  not  to  a  possi- 
bly wider  or  narrower  way  at  some  remote  or 
recent  period.  Pltser  v.  McCreery,  8B  N.  B. 
317,  318,  319,  172  Ind.  663.  ' 

ORIODf  All  WBIT 

See  Scire  Facias. 

OBIOINAIXY  EXERCISED  BY  CHAN- 
OERT  COURT 

See  Jurisdiction  Originally  Exercised  by 
Chancery  OouTt 

ORIOINATnrO 

The  words  ''originating"  and  "arising," 
as  used  in  the  section  of  the  Constitution 
relating  to  the  appellate  Jurisdiction  of  the 
Supreme  Court  and  the  circuit  court,  refer 
to  cases  which  the  circuit  and  county  courts, 
respectively,  exercise  original  jurisdiction  of 
and  determine.  Mugge  v.  Warnell  Lumber 
&  Veneer  Co.,  50  South.  645,  646,  58  Fla.  318. 

ORIGIHATIliO   CAUSE 

The  initial  and  moving  or  "origiuating 
cause*'  is  to  be  understood  as  meaning  ttie 
surrounding  conditions  in  which  the  uegli- 
genoe  of  defendant  operated  as  the  effielent 
cause  of  the  injurious  consequences.  Winchel 
V.  Goodyear,  105  N.  W.  824,  827,  126  Wis.  271. 

ORIOINATINO  WITJUIJI  TEmOIiE 

Where  an  accident  to  an  automobile  re- 
sulted in  the  leakage  of  gasoline  from  the 
tank,  and  fire  was  communicated  to  the  gaso- 
line, which  had  escaped  from  burning  lamps 
affixed  to  the  outside  of  the  vehicle,  the  fire 
loss  on  the  vehicle  was  not  one  "originating 
within  the  vehicle,"  within  a  clause  of  a  fire 
policy  exempting  the  insurer  from  liability 
for  fire  so  originating.  Prest<m  v.  ^Stna  Ins. 
Co..  103  N.  y.  Supp.  638,  639,  118  App.  Div. 
784;  Same  v.  Union  Assur.  Soc.,  103  N.  Y. 
Supp.  640,  641,  118  App.  Div.  788. 

ORNAMENT 

Personal  ornaments  as  goods  and  chat- 
tels, see  Goods. 

A  watch,  chain,  purse,  or  rosary,  being 
each  an  article  of  use,  and  not  worn  for  orna- 
ment, is  not  a  "jewel"  or  "ornament,"  within 
the  statute  relieving  an  innkeeper  from  lia- 
bility for  loss  of  money,  jewels,  or  ornaments, 
where  he  provides  a  safe,  posts  notice  there- 
of, and  the  guest  neglects  to  deposit  the  same 
in  the  safe.  Jones  v.  Hotel  lAtham  Co.,  115 
N.  Y.  Supp.  1084, 1085,  62  Misc.  Rep.  620. 

Watoh 

A  watch  and  fob  are  embraced  in  the 
terms  "jewels"  and  "ornaments,"  as  used  in 
Act  1879,  p.  185,  c.  145,  relating  to  the  lia- 
bility of  the  proprietor  of  a  hotel  for  the 
keeping  of  any  jewels  and  ornaments  be- 
longing to  a  guest.  Mr.  Webster  defines  the 
word  "jewel"  as  an  ornament  of  dress,  usu- 
ally made  of  a  precious  metal,  having  enamel 
or  precious  stones  as  a  part  of  its  design; 
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but  we  are  of  the  opinion  that  It  was  used 
by  the  Legislatare  in  the  common  meaning 
attributed  to  it  as  an  ornament  or  useful  ar- 
ticle of  value,  and  embraces  a  watch  used  for 
a  timekeeper  or  chronometer,  and  in  which 
precious  stones  may  or  may  not  form  a  part. 
The  fob  is  evidently  an  article  kept  and  worn 
both  for  use  and  ornament.  Rains  v.  Max- 
well House  CJo.,  79  S.  W.  114,  117,  112  Tenn. 
219,  64  li.  R.  A.  470,  2  Ann.  Gas.  488. 

ORKAMENTAI.    FEATHBR8 

Peacock  feathers  in  a  crude  condition, 
used  in  that  state  for  ornamental  purposes, 
are  dutiable  under  the  provision  in  paragraph 
425,  Tariff  Act  July  24,  1897,  c.  11,  S 1,  Sched- 
ule N,  30  Stat  191,  for  "ornamental  feath- 
ers," and  not  under  that  In  the  same  para- 
graph for  "feathers  crude."  George  Sllva 
&  Co.  V.  United  States,  127  Fed.  781. 

Crude  ostrich  feathers,  which  in  that 
condition  are  never  used  for  ornamental  pur- 
poses, but  need  to  be  dressed  and  otherwise 
manufactured  before  becoming  suitable  for 
such  use,  are  dutiable  as  *'feathers  •  ♦  ♦ 
crude,"  and  not  as  "ornamental  feathers," 
under  the  Tariff  Act.  Brodie  v.  United 
States,  135  Fed.  914,  915 ;  Spero  v.  Same,  135 
Fed.  915,  916. 

OBNAMENTAIi  FIXTURES 

An  electric  chandelier,  annunciator,  and 
like  contrivances  or  devices  attached  to  the 
ceiling  or  walls  of  a  house  by  a  tenaut,  at  his 
own  expense  and  for  his  personal  comfort 
and  convenience,  come  within  the  legal  deflni- 
tion  of  "domestic  or  ornamental  fixtures" 
when  so  placed  that  they  can  be  readily  de- 
tached without  injury  to  the  premises.  In 
the  absence  of  any  understanding  to  the  con- 
trary, such  fixtures  may  be  removed  by  the 
tenant  at  any  time  during  his  term  or  occu- 
pancy, and  even  thereafter,  if  he  be  deprived 
of  the  opportunity  to  remove  them  by  a 
wrongful  retaking  of  possession  of  the  prem- 
ises by  the  landlord.  Not  being  annexed  to 
the  rented  structure  with  any  view  to  their 
becoming  permanently  attached  thereto  as  a 
part  of  the  realty,  they  do  not  lose  their  iden- 
tity as  chattels,  and  a  possessory  warrant 
will  lie  to  recover  them  from  a  landlord  who 
wrongfully  withholds  possession  thereof  from 
the  tenant.  Raymond  v.  Strickland,  52  S.  B. 
619.  620,  124  Ga.  504,  3  L.  R.  A.  (N.  S.)  69. 

ORNAMEITTAI.  UESAVES 

Bleached  or  dyed  grasses  that  are  intend- 
ed for  ornamental  or  decorative  purposes  are 
dassible  as  "ornamental  •  •  •  leaves 
♦  ♦  •  not  specially  provided  for,"  under 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
N,  par.  425,  30  Stat  191.  And  so  are  palm 
leaves  that  have  been  subjected  to  a  process 
of  painting,  etc,  to  give  them  their  natural 
appearance  and  to  prevent  decomposition. 
And  also  wreaths  and  crosses  mounted  on 
wire  frames.   United  States  v.  H.  Bayersdorf- 


er  &  Co.,  175  Fed.  959,  960,  99  C.  G.  A  449. 
See,  also,  Bayersdorfer  &  Co.  v.  United 
States,  171  Fed.  286, 

ORNAICENTAI.  PROJECTIONS 

As  used  in  a  city  ordinance,  authorizing 
the  issuance  of  permits  to  construct  "orna- 
mental projections"  beyond  the  building  Une, 
included  all  decorative  projections  on  the  faoe 
of  a  building  beyond  the  building  line  in  the 
nature  of  porches,  arches,  porticos,  pedestals, 
free  standing  statuary  columns,  and  pillars 
erected  entirely  for  the  enhancement  of  the 
beauty  of  the  building  from  an  artistic  stand- 
point. McMillan  v.  Klaw  &  Erlauger  Const 
Co.,  95  N.  Y.  Supp.  365,  367,  107  App.  DIt. 
407. 

OBN AMENTAIi  STONES 

In  construing  the  provision  in  paragraph 
435,  Schedule  N,  f  1,  Tariff  Act  July  24. 18W. 
c.  11,  30  Stat  192,  for  imitation  predoos 
stones  not  "ornamented  or  decorated,"  beld. 
as  to  stones  which  have  been  incmsted,  but 
in  which  the  incrustations  are  a  part  of  the 
imitation,  that  they  are  not  ornamented  or 
decorated  within  the  meaning  of  said  provi- 
sion. United  States  v.  R.  F.  Downing  &  Co^ 
144  Fed.  1022,  73  C.  0.  A.  42 ;  Id.,  139  Fed. 
155. 

ORNAMENTS  AND  OTHER  ARTICLES 

See  Other. 

ORPHAN 

"Orphans,''  as  used  in  a  certificate  of  a 
mutual  benefit  association,  providing  for  pay- 
ment to  the  family,  "orphans,"  or  dependent"^ 
of  the  member,  as  he  might  direct,  represent- 
ed the  children  of  the  family  after  the  death 
of  father  and  mother.  Klee  v.  Klee,  93  N. 
Y.  Supp.  58S,  590,  47  Misc.  R^.  101. 

"Orphans,"  as  used  in  the  roles  of  an 
association  providing  that  upon  the  death  of 
a  member  the  society  would  pay  to  the  wid- 
ower or  orphans  of  the  deceased  member  a 
certain  sum,  is  intended  In  the  sense  of  "Hshil- 
dren*'  and  not  in  the  strict  legal  sense  of 
origans.  Fischer  v.  Malchow,  101  N.  W.  602, 
603,  98  Minn.  396. 

Where  a  benevolent  association's  charter 
provided  for  the  payment  of  benefits  to  "or- 
phans," such  term  would  not  be  limited  to 
persons  who  were  orphans  in  a  strict  sense, 
embracing  those  only  related  by  consanguin- 
ity, but  would  be  construed  in  the  sense  of 
children.  Berdan  v.  Milwaukee  Mnt  Life 
Ins.  Co.,  99  N.  W.  411,  413,  136  Mich.  396.  4 
Ann.  Cas.  332. 

A  bequest  for  the  education  of  "orphans 
or  poor  children"  means  orphans  without  es- 
tate to  pay  for  such  education  and  childreo 
whose  parents  are  living  but  are  too  poor  to 
pay  for  it.  Crow  ex  rel.  Jones  v.  Clay  Coon- 
ty^  95  S.  W.  369»  379, 196  Mo.  234. 
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As  charity,  see  Obarity. 

As  public  charity,  see  Pnblic  Charity. 

Lexicographers  are  not  unanimous,  but 
lean  toward  a  meaning  for  "orphanage**  or 
"orphan  asylum"  suggesting  destitution  of 
those  relieved,  rather  than  a  profit-seeking 
enterprise.  Standard  Diet  "Orphanage." 
"An  institution  for  the  care  of  destitute  or- 
phans; orphan  asylum."  Cent.  Diet  "Or- 
phanage." "An  institution  or  home  for  or- 
phans; orphan  asylum;  an  asylum  or  home 
for  destitute  orphan  children."  Webst  Diet 
"Orphanage."  "An  institution  or  asylum  for 
the  care  of  orphans."  Id.  "Asylum."  "An 
institution  for  the  protection  or  relief  of  some 
class  of  destitute,  unfortunate,  or  afflicted 
persons."  Baker  y.  States  d7  N.  W.  666,  569, 
120  Wis.  135. 


ORTHOPEDIST 

As  physician,  see  PhyslclaiL 

OSTENSIBLE 

OSTEKSIBIJB  AOENOT 

An  agency  Is  ^ostensiUe"  when  the  prin- 
cipal intentionally  olr  by  want  of  ordinary 
care  causes  a  third  person  to  believe  another 
to  be  his  agent  who  is  not  really  employed  by 
him.  Weidenaar  v.  New  Tork  Life  Ins.  Co., 
M  Pac.  1,  6,  86  Mont  592. 

OSTEMSIBIii:  AUTHORITT 

"Ostensible   authority"    of  an  agent  is 
such  as  a  principal  intentionally  or  by  want 
of  ordinary  care  causes  or  allows  a  third  per- 
son to  believe  the  agent  to  possess.    Weide- 
naar V.  New  York  Life  Ins.  Co.,  94  Pac.  1,  7, 
36  Mont  592  (citing  av.  Code,  |  3093) .    But 
a  collector  of  a  local  lodge  of  a  mutual  ben- 
efit society,  consisting  of  a  grand  lodge  and 
sul)ordinate  local  lodges,  empowered  to  act 
as  superintendent  of  the  society  in  the  state 
in  the  institution  of  new  lodges,  has  no  au- 
thority to  waive  delinquency  of  a  member 
in  a  local  lodge  or  receive  current  dues  from 
one  who  has  ceased  to  be  a  member  of  the 
society.     Kennedy  v.  The  Grand  Fraternity, 
92  Pac.  971,  977,  36  Mont  325,  25  L.  R.  A. 
(N.  S.)  78.    av.  Code  Cal.  |  2317,  gives  the 
<8ame  definiUon.    And  so,  where  certificates  of 
stock  owned  by  plaintiff  were  indorsed  in 
blank  without  knowledge  by  his  brother  in 
plaintiif's  name,  and  hypothecated  to  secure 
a  debt  of  the  brother,  and  plaintiff,  being  in- 
Itormed  by  the  secretary  of  the  corporation, 
said  it  was  all  right,  the  plalntUf  ooold  not 
as  against  an.  innocent  purchaser  from  the 
pledgee  dispute  the  brother's  authority  to 
transfer  the  stock.     Dover  v.  Pittsburg  Oil 
Co^  77  Pac.  406,  406^  143  CaL  601. 


OSTBlf nBIiS  FABCHfiR 

Civ.  Code  6a.  1910,  |  3167,  declares  that 
''an  'ostensible  partner*  is  one  whose  name 
appears  to  the  world  as  such,  and  he  is 
bound,  though  he  hare  no  interest  in  the 
firm.''  He  is  liable  as  a  partner  only  to 
those  persons  who  have  acted  on  the  faith  of 
the  truth  of  the  appearance.  American  Cot- 
ton College  V.  Atlanta  Newspaper  Union,  74 
S.  S.  1084,  1086,  138  Ga.  147. 

OSTEOPATH 

As  physician,  see  Physician. 
As  practicing  medicine,  see  Practice  of 
Medicine. 

OSTZiOPATHT 

See  Practice  of  Medicine,  Surgery,  and 

Osteopathy. 
As  practice  of  medicine,  see  Practice  of 

Medicine. 

'H3steopathy"  is  a  method  of  treating 
diseases  of  the  human  body  without  the  use 
of  drugs,  by  means  of  manipulation  applied 
to  various  nerve  centers,  chiefly  those  along 
the  spine,  with  a  view  to  inducing  free  cir- 
culation of  the  blood  and  lymph,  and  an  equal 
distribution  of  the  nerve  forces.  Special  at- 
tention is  given  to  the  readjustment  of  any 
bones,  muscles,  or  ligaments  not  in  the  nor- 
mal position.  State  v.  Johnson,  114  Pac.  390, 
392,  84  Kan.  411,  41  L.  R.  A.  (N.  S.)  539 
(quoting  6  Words  and  Phrases,  p.  6070) .  It  is 
that  method  of  the  healing  art  accomplished 
by  a  system  of  rubbing  or  kneading  the  body. 
State  V.  Marble,  73  N.  E.  1063,  1064,  72  Ohio 
St.  21,  70  L.  R.  A.  835,  106  Am.  St  Rep.  670, 
2  Ann.  Cas.  898.  See,  also,  Sx  parte  Collins, 
121  S.  W.  601,  508,  67  Tex.  Cr.  R,  2 ;  Llgon  v. 
State,  39  South.  662,  663,  146  Ala.  659 ;  Ben- 
nett V.  Ware,  61  S.  E.  648,  649,  4  Ga.  App. 
293  (quoting  State  v.  Liffrlng,  66  N.  E.  168, 
61  Ohio  St  39,  46  L.  R.  A.  334,  76  Am.  St 
Rep.  868;  Nelson  v.  State  Board  of  Health, 
57  S.  W.  601,  108  Ky.  769,  50  L.  R.  A.  383 ; 
State  V.  McKnight,  42  S.  E;  680, 131  N.  0.  717, 
69  L.  R.  A.  187). 


OSTRICH  FEATHERS 

Not  dutiable  as  ornamental  feathers,  see 
Ornamental  Feathers. 


OTHER 

See  All  Other;  Another;  Any  Othtf ; 
Every  Other;  No  Other;  Some  Other; 
With  Every  Other  Person. 

Pen.  Code  1901,  §  172,  declares  that 
"murder*'  is  the  unlawful  killing  of  a  human 
being  with  malice  aforethought.  Such  malice 
is  express  or  implied.  Section  173.  declares 
that  all  murder  perpetrated  by  poison  or  by 
any  other  kind  of  willful,  deliberate^  and  pre- 
meditated killing,  or  which  la  committed .  In 
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the  perpetration  of  certain  erimee,  Is  murder 
in  the  first  degree,  and  all  other  kinds  of 
murder  are  in  the  second  degree.  Held,  that 
the  word  "other"  in  section  173  was  used  to 
supply  the  sense  of  addition  to  the  enumera- 
tion ;  and  hence  an  Instruction  that  It  was  not 
essential  to  a  verdict  of  murder  in  the  first 
degree  hy  poison  that  there  should  be  proof 
that  defendant  administered  the  poison  to 
decedent  with  a  specific  intent  to  kill  him  was 
proper;  malice  being  Implied.  Eytlnge  v. 
Territory,  100  Pac.  443,  445,  12  Ariz.  131. 

As  diif erent 

The  natural,  usual,  and  normal  use  of 
the  word  **other**  Is  to  indicate  a  differing 
from  or  an  addition  to  the  thing  or  things 
immediately  in  contemplation.  De  Loach  & 
Co.  V.  JEtna  Ins.  Co.,  62  S.  E.  473,  474,  4 
Ga.  App.  746. 

As  ejnsdem  semeiim 

'*Where  a  statute  or  other  document 
enumerates  several  classes  of  persons  or 
things,  and  immediately  following,  and  class- 
ed  with  such  enumeration,  the  clause  embrac- 
es 'other'  persons  or  things,  the  word  'other' 
will  generally  be  read  as  'other  such  like,' 
so  that  persons  or  things  therein  comprised 
may  be  read  as  ejusdem  generis  with,  and 
not  of  a  quality  superior  to  or  different  from, 
those  specifically  enumerated."  Standard 
Oil  Co.  V.  Swanson,  49  S.  E.  262,  263,  121  Ga. 
412  (citing  Sanders  v.  State,  12  S.  E.  1058,  86 
Ga.  717 ;  St.  Paul  Fire  &  Marine  Ins.  Co.  v. 
Penman,  151  Fed.  961,  969,  81  C.  C.  A.  151). 

The  rule  that  where  a  statute  enumer- 
ates several  classes  of  persons  or  things,  and 
immediately  following  and  classed  with  such 
enumeration  the  clause  embraces  "other" 
persons  or  things,  the  word  "other"  will  be 
read  as  "other  such  like,"  so  that  the  per- 
sons or  things  comprised  may  be  read  as 
ejusdem  generis  with,  and  not  of  a  quality 
superior  to,  or  different  from,  those  specific- 
ally enumerated,  does  not  apply,  where  the 
Intention  of  the  Legislature  is  clear  and 
there  is  no  room  for  construction.  Vassey 
V.  Spake,  65  S.  E.  825,  826,  83  S.  C.  566. 

"When  general  words  follow  an  enumer- 
ation of  particular  cases,  they  apply  only  to 
cases  of  the  same  kind  as  those  expressly 
mentioned,  or,  stated  in  different  language, 
'the  word  "other,"  following  an  enumeration 
of  particulars,  embraces  enumerated  partic- 
ulars of  like  nature  only,  unless  a  broader 
sense  is  obviously  intended.'"  Chicago 
Union  Traction  Co.  v.  Chicago,  65  N.  E.  451, 
460,  199  111.  484,  59  L.  R.  A.  631  (quoting 
and  adopting  Union  County  v.  Ussery,  35  N. 
E.  618,  147  lU.  204 ;  and  citing  and  adopting 
Misch  V.  Russell,  26  N.  E.  528,  136  111.  22, 
12  Lu  R.  A.  125 ;  First  Nat.  Bank  of  Joliet 
Y.  Adam,  28  N.  E.  955,  138  111.  483;  Ritchie 
Y.  People,  40  N.  E.  454,  155  111.  98,  29  L.  R. 
A.  79,  4/^  Am.  St  Rep.  815>, 


Otlier  a«ol4mttal  or  nmtwnd  •auMf 

Testator  recited  that  having  in  mind  the 
many  catastrophes  resulting  from  the  action 
of  the  elements,  and  the  great  suffering,  etc, 
caused  by  the  destruction  of  life  and  prop- 
erty by  storms,  floods,  fires,  and  other  acci- 
dental and  natural  causes,  etc.,  he  deviled 
the  remainder  of  his  estate  to  trustees  to 
invest  and  pay  the  Income  for  the  char- 
itable purpose  of  relieving  the  wants,  di* 
tress,  and  suffering  arising  from  such  canin- 
es, and  for  the  purpose  of  aiding  such  per- 
sons as  the  trustees  deemed  advisable  who 
were  victims  of  such  accidents  and  catastro- 
phes, and  enjoining  the  trustees  to  select 
subjects  worthy  of  assistance,  and  to  use  the 
fund  for  the  greatest  possible  benefit  to  suf- 
fering humanity.  In  determining  whether 
there  was  a  sufficiently  definite  designntioo 
of  beneficiaries,  the  court  said:  **Can  it  be 
doubted  that  the  testator  intended  by  the 
word  'such'  to  limit  the  relief  to  sufferers 
from  some  causes,  accidents,  or  catastrophes, 
as  distinguished  from  others  not  within  his 
mental  category?  We  think  not.  Certainly 
he  intended  that  some  causes,  some  accidents 
and  catastrophes,  should  be  excluded  from 
those  whose  victims  were  to  be  the  subjei^ 
of  the  annual  expenditures  of  the  income  of 
this  fund.  If  so,  then  is  it  not  possible  for 
the  court  to  find  some  line  of  differentiation, 
which  was  in  the  mind  of  the  testator,  with 
sufilcient  certainty  and  definiteness  to  enable 
it  to  decide,  in  any  concrete  instance  of  ex- 
penditure or  proposed  expenditure,  whether 
it  is  authorized?  We  are  convinced  that  it 
is  possible.  Obviously  the  purchase  of  f<wd 
for  the  homeless  victims  of  the  New  Rich- 
mond cyclone  would  be  justified.  We  think 
it  equally  obvious  that  expenditure  to  aid 
the  cure  of  consumptives  or  inebriates  would 
be  forbidden  to  the  trustees.  Whether  fam- 
ine sufferers  of  a  drouth-stricken  rei.ioa 
might  be  relieved,  would  perhaps  be  a  qnes- 
tion  of  more  doubt  than  either  of  the  other 
two,  for  they  would  not  be  victims  of  stont. 
fire,  or  flood.  The  Inquiry,  therefore,  wouM 
be  whether  drouth  would  be  a  'natural  cnu<e 
so  similar  in  character  or  results  to  th«^ 
specified  that  we  must  conclude  that  the  tes- 
tator had  it  in  mind  in  enlarging  the  field 
otherwise  limited  by  the  three  expres?»^ 
causes.  We  must  presume  that  he  had  in 
mind  a  class  of  causes  illustrated  by  the 
three  named,  though  not  strictly  confined  w 
them,  but  similar  enough  to  be  within  the 
same  general  conception  of  possible  sufferiiu 
which  he  desired  to  relieve.  Such  is  the  nn- 
avoldable  force  and  significance  of  the  word* 
used."  Kronshage  v,  Varrell,  97  N.  W.  928, 
929,  120  Wis.  161. 

Oilier  action 

*"  *Other  action'  pending  is  a  good  plea  fat 
bar  to  a  popular  action,  or  a  qui  tarn  action 
for  a  penalty,  because,  by  bringing  the  fli^ 
suit,  the  plaintiff  in  it  iB  entitled  exclusive 
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ly  to  tlie  pttiillty,  and  consequenfly  no  other  \ 
person  can  ever  have  any  right"  "It  Is  well 
known  that  a  man  cannot  bring  a  second 
action  for  the  same  cause  for  which  he  has 
a  prior  action  pending.  The  same  rule  ap* 
plies  to  qui  tarn  at.-tions  where  the  plaintiffs 
are  different,  if  the  cause  of  action  is  the 
same."  B.  F.  Johnson  Pub.  Co.  v.  Common- 
wesilth  (Ky.)  97  S.  W.  749,  750  (Quoting  An- 
derson V.  Barry,  2  J.  J.  Marsh.  [25  Ky.]  266 ; 
Commonwealth  v.  Churchill,  5  Mass.  174). 

Oilier  actionable  injury 

Code  Civ.  Proc.  §  549,  authorizes  the  ftr- 
rest  of  defendant  in  an  action  for  damages 
for  "personal  Injury."  By  section  3343,  subd. 
9.  "personal  injury"  is  defined  as  including 
assault,  battery,  false  imprisonment,  or  "oth- 
er actionable  Injury  to  the  person."  Held, 
that  the  words  "other  actionable  injury  to  the 
peri$ou"  mean  other  actions  like  to  assault, 
or,  in  other  words,  an  action  in  which  defend- 
ant was  himself  at  fault,  and  hence  the  stat- 
ute does  not  authorize  the  arrest  of  d^endant 
in  an  action  for  negligence  or  assault  where 
the  act  causing  the  injury  was  that  of  his 
servant,  but  which  is  imputed  to  be  his  act, 
though  not  authorized  by  him.  Davids  v. 
Brooklyn  Heights  It.  Co.,  92  N.  Y.  Supp.  220, 
222,  45  Misc.  Rep.  208. 

Other  acta 

The  "other  act"  referred  to  in  B.  &  O. 
Coinp.  §  549,  subd.  4,  providing  that,  where  a 
party  in  good  faith  gives  due  notice  of  an 
ai)i)eal,  and  thereafter  omits,  through  mis- 
take, to  do  any  other  act  necessary  to  per- 
fect the  appeal,  the  court  may  permit  an 
amendment  or  performance  of  such  act,  is 
the  filing  of  an  undertaking  on  appeal,  an 
omission  to  do  which  through  mistake  may  be 
supplied  on  application  therefor.  Hanley  v. 
Stewart,  102  Pac.  2,  54  Or.  38. 

OtHer  acent 

Kev.  St.  1S98,  |  2948,  as  amended  by 
Laws  1899,  c.  51,  p.  74,  and  Laws  1905,  c.  105, 
p.  126  providing  that  service  of  summons  on 
a  foreign  corporation  must  be  by  delivering  a 
copy  to  an  oflBcer  "or  other  agent  having  the 
management,  direction  or  control  of  any  prop- 
erty of  such  corporation,"  does  not  authorize 
service  on  a  person  unconnected  with  tho 
business  for  which  the  corporation  was  or- 
ganized, and  not  having  under  his  control 
any  property,  related  to  such  business,  but 
who,  while  temporarily  in  the  state  on  his 
own  business.  Is  intrusted  by  the  vice  pres- 
ident of  a  foreign  corporation  with  a  bill  for 
collection.  The  phrase  "other  agent"  must 
be  given  a  restricted  meaning,  and  must  be 
held  to  mean  a  person  who  Is  in  some  way 
connected  with  the  business  of  the  corpora- 
tion for  which  it  was  created,  or  has  under 
his  control  any  property  in  some  way  re- 
lated with  such  business.  In  other  words, 
the  "other  agent"  must  possess  some  of  the 
powers  possessed  by  the  persons  named  im-' 


mediately  preceding  the  phrase  "or  other 
agent"  Honerine  Min.  &  Mill  Co.  v.  Tal- 
lerday  Steel  Pipe  &  Tank  Co.,  88  Pac.  9,  11, 
31  Utah,  326. 

OtHer  aatuseatenta 

As  used  in  Pen.  Code  1895,  art.  199,  pro- 
hibiting merchants,  grocers,  or  traders  in 
any  business  whatsoever,  or  the  proprietor 
of  any  public  place  of  amusement,  to  barter 
or  permit  his  place  of  business  or  of  public 
amusement  to  be  opened  on  Btmday,  and  fur- 
ther providing  that  the  term  public  amuse- 
ment shall  be  construed  to  mean  drcusea, 
theaters,  and  such  "other  amusements"  for 
which  admission  fee  is  charged,  the  phrase 
"otlier  amusements"  refers  to  amusements  of 
like  or  similar  character  of  those  expressly 
named  in  the  statute,  and  does  not  include 
the  game  of  baseball.  Ex  parte  Roquemore, 
181  S.  W.  1101,  1103,  60  Tex.  Cr.  R.  282,  32 
L.  R.  A.  (N.  S.)  1186.  And,  while  a  moving 
picture  show  is  not  a  theater,  it  falls  within 
the  prohibition  of  the  statute  as  one  of  "such 
other  amusements"  prohibited.  Ex  parte 
Lingenfelter,  142  S.  W.  555,  557,  64  Tex,  Cr. 
R.  30. 

In  Code  Ann.  St.  1908,  |  8693,  conferrintc 
power  to  license,  tax,  suppress,  regulate 
and  prohibit,  theatrical  and  other  exhibi- 
tions and  shows,  and  "other  amusements," 
the  words  "other  amusements*'  most  be  con- 
strued in  the  light  of  the  purpose  of  the 
section  and  must  be  limited  to  amusements 
of  the  kind  and  character  named  in  the  sec- 
tion. They  could  not  be  extended  to  include 
private  amusements  which  are  in  themselves 
harmless,  and  therefore  an  ordinance  prohib- 
iting the  keeping  of  card  tables  for  sale  in  a 
place  of  business  or  making  it  unlawful  to 
permit  card  playing  in  and  under  all  cir- 
cumstances in  places  of  business,  or  adjacent 
thereto,  is  unauthorized.  Ex  parte  Sapp,  11.3 
N.  W.  261,  79  Neb.  781,  12  L.  R.  A.  (N.  S.) 
441. 

Otber  animal 

The  words  "or  other  animal,"  In  New 
York  Sanitary  Code,  §  195,  providing  that  no 
person  owning  a  stable  or  other  premises 
shall  keep  therein  any  dog  or  other  animal 
which  shall  by  noise  disturb  any  person  in 
the  vicinity,  applies  to  animals  ejusJem  gen- 
eris, and  does  not  apply  to  horses  kept  in 
stables.  People  v.  Edelstein,  86  N.  Y.»  Supp. 
861,  91  App.  Div.  447. 

The  words  "other  animals,"  as  used  in 
a  contract  for  the  shipment  of  live  stock  that 
the  value  for  which  the  carrier  should  be  lia- 
ble in  case  of  loss  should  not  exceed  for  a 
horse  or  mule  $100,  cattle  $30  each,  other 
animals  at  $5  each,  include  hogs.  Nashville, 
C.  &  St  L.  R.  Co.  V.  Stone  &  Haslett,  79  S. 
W.  1031,  1038,  112  Tenn.  348,  105  Am.  St 
Rep.  955. 

Under  Laws  1905,  p.  113,  |  15,  subd.  15, 
authorizing  cities  and  villages  to  pass  ordi- 
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nances  regulating  the  running  at  large  of  cat- 
tle, hogs,  mules,  sheep,  goats,  dogs,  and  oth- 
er animals,  they  may  pass  ordinances  to  pre- 
yent  the  running  at  large  of  horses  within 
the  corporate  limits;  the  phrase  *'other  an- 
imals" being  broad  enough  to  include  horses 
and  all  other  animals.  Best  v.  Broadhead, 
108  Pac.  333,  335,  18  Idaho,  11. 

Other  artieles 

Gelatin  spangles  strung  on  cord,  and 
used  In  making  trimmings  or  ornaments  for 
wearing  apparel,  are  ejusdem  generis  with 
the  articles  enumerated  in  Tariff  Act  July 
24,  1807,  c.  11,  §  1,  Schedule  N,  par.  408,  30 
Stat  189,  providing  for  "ornaments,  trim- 
mings and  other  articles"  composed  of  gela- 
tin spangles,  and  arc  dutiable  under  that 
provision,  rather  than  under  paragraph  450 
<30  Stat  193)  relating  to  "manufactures  of 
*  ♦  •  gelatin."  G.  Hirsch's  Sons  v.  Unit- 
ed States,  141  Fed.  380,  381 ;  Hirsch  v.  Unit- 
ed  States,  145  Fed.  1022,  74  G.  G.  A.  681. 

In  Rev.  Laws  Mass.  c.  198,  |  14,  which 
gives  a  lien  on  a  vessel  for  money  due  for 
"provisions,  stores,  or  other  articles  furnish- 
ed for  or  on  account  of  such  vessel"  by  virtue 
of  a  contract,  express  or  implied,  with  the 
owner,  the  words  "other  articles"  include 
only  such  articles  in  the  nature  of  provisions 
and  stores  as  mi{^t  be  necessaries  for  the 
vessel  in  the  sense  of  the  maritime  law.  The 
SateUite,  188  Fed.  717,  719. 

Bead  fringes,  which  consist  of  beads 
strung  on  a  cord  or  webbing  and  are  used  to 
decorate  lamps  as  trimmings  and  shades,  are 
not  removed  by  the  doctrine  of  ejusdem  gen- 
eris from  the  provision  for  "ornaments,  trim- 
mings, and  other  articles  •  ♦  *  in  part 
of  beads."  in  TariflC  Act  July  24,  1897,  c.  11, 
§  1,  Schedule  N,  par.  408,  30  Stat  189.  Hol- 
comb  A  Co.  V.  United  States,  180  Fed.  795, 
796. 

"Spangled  hat  crowns"  are,  in  a  gener- 
al way,  of  the  same  character  as  the  class 
of  materials  considered  under  the  provision 
in  the  Tariff  Act  for  fabrics,  wearing  ap- 
parel, trimmings,  etc.,  including  "other  arti- 
cles •  ♦  ♦  composed  wholly  or  in  part" 
of  gelatin  spangles,  and  are  dutiable  under 
said  provision  for  "articles,"  rather  than 
as  manufactures  of  gelatin.  Louis  Metzger 
&  Go.  V.  United  States,  141  Fed.  381,  382. 

Other  liallee 

The  statute  defining  the  crime  of  embez- 
zlement by  *'any  carrier  or  other  bailee"  is 
not  confined  to  bailees  of  the  class  "carriers," 
but  embraces  all  bailees.  Faggard  v.  State, 
104  Pac.  930,  931,  3  Okl.  Cr.  159. 

The  word  "bailee,"  used  in  its  broad 
sense,  includes  every  person  to  whom  the 
possession  of  personal  property  is  delivered 
by  another.  The  words  "other  bailee,"  as 
used  in  Pen.  Code  Ga.  1895,  f  191.  providing 
that  any  factor,  commission  merchant,  ware- 
house keeper,  etc,  or  any   "other   bailee," 


who  shall  fraudulently  convert  anything  of 
value  intrusted  to  him,  shall  be  guilty  of  a 
felony,  are  equivalent  to  the  words  ''other 
like  bailee,"  and  it  is  necessary  that  the  cbar- 
acter  of  the  relation  be  a.  more  fiduciary  one 
than  that  arising  from  a  mere  loan  for  the 
benefit  of  the  borrower.  Rice  v.  State^  64  S. 
B.  575,  6  6a.  App.  100  (citing  Sanders  t. 
State,  12  S.  B.  1058,  86  Ga.  718;  Cody  t. 
State,  28  S.  E.  106, 100  Ga.  109). 

A  person  hiring  a  horse  and  buggy  from 
the  owner  for  one  day  contracts  to  retnra 
the  property  at  the  end  of  such  period,  and  is 
a  "bailee"  within  Klrby's  Dig.  {  1839,  proTid- 
ing  that  any  carrier  or  other  bailee  who  sball 
embezzle  or  convert  to  his  own  use  property 
in  his  possession  as  bailee  shall  be  guilty  of 
larceny;  the  term  "bailee"  in  that  section 
not  being  limited  by  the  rule  of  ejusdem 
generis  to  bailees  of  the  generic  class  of  car- 
riers, but  embracing  all  bailees.  Tally  t. 
State,  150  S.  W.  110,  111,  105  Ark.  28. 

Other  liaiiling  sfts&e 

Slot  machines  where  the  chances  are  on- 
equal,  with  the  chances  in  favor  of  the  ma- 
chine, are  "other  banking  games"  within 
Laws  1907,  p.  25,  c.  64,  f  1,  making  it  unlaw- 
ful to  operate  any  banking  games  of  cbance 
such  as  faro,  monte,  etc.,  or  any  other  bank- 
ing games.  Territory  v.  Jones,  99  Pac.  33S. 
342,  14  N.  M.  579,  20  I/.  R.  A.  (N.  S.)  239,  20 
Ann.  Ga&  128. 

Other  borate  material 

The  enumeration  in  paragraph  11,  Tariff 
Act  July  24,  1897,  c  11,  f  1,  Schedule  A,  30 
Stat.  152,  of  "other  borate  material,"  refen* 
only  to  borate  materials  found  in  nature  in 
a  raw  condition,  such  as  the  **borates  of  lime 
or  soda"  included  in  the  same  provision,  and 
does  not  embrace  borate  of  manganese  or 
bormangan,  whldi  is  a  manufactured  article 
made  from  manganese  and  borates  of  lime  or 
soda,  and  which  is  held  to  be  dutiable  as  a 
chemical  compound  or  salt  under  paragrapti 
3  of  said  act,  i  1,  Schedule  A,  30  Stat  15L 
Hempstead  v.  Thomas,  129  Fed.  907,  908,  M 

O.  O.  A.  oo9. 

OtHer  bnildinc 

An  awning  in  front  of  a  building  extend- 
ing 13  feet  from  the  house  line  to  the  curb, 
supported  by  five  posts  and  covered  with  a 
roof  of  transparent  glass,  is  not  covered  by 
the  words  "dwelling  house  or  other  buildlntf 
in  a  deed  providing  that  the  front  line  uf 
any  messuages,  dwelling  houses,  or  other 
buildings  shall  recede  eight  feet  from  tin' 
street  line.  Olcott  v.  Sheppard,  Knapp  &  Ou 
89  N.  Y.  Supp.  201,  202.  96  App.  Div.  5WL 

Bums'  Ann.  St  1901,  i  3541,  sabd.  4, 
authorizes  municipal  corporations  to  direct 
the  location  of  tallow  chandleries,  soap  Cic* 
tories,  and  other  buildings  and  to  p»rtiiblt  tlie 
erection  of  such  buildings,  or  the  contins- 
ance  of  nozious  trades  ther^n«  SiMirisioa 
U  authorizes  sodi  oerpoiatioDS  to  direct  tbe 
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location  of  markets  or  slaughteflkoiiBes,  and 
to  regulate  the  same,  and  gives  them  Joiis- 
diction  for  that  purpose  for  two  miles  in  ail 
directions  from  the  city  limits.  Held,  that 
the  express  mention  of  slaughterhouses  In 
subdivision  U  precludes  the  extension  of  the 
power  of  prohibition  contained  in  subdivision 
4,  so  as  to  include  slaughterhouses  within 
the  general  designation  of  "other  buildings 
and  structures."  Oity  of  Blkhart  v.  Ui^ 
Rdbitz,  74  N.  E.  528,  629,  164  Ind.  en. 

The  phrase  "wharf  or  place  of  storage, 
or  in  any  warehouse,  mill,  store  or  other 
building,"  in  Hurd's  Rev.  St.  1906,  c.  88,  | 
124,  providing  that  whoever  fraudulently  ut- 
ters any  receipt  or  other  written  evidence  of 
the  delivery  or  deposit  of  any  grain,  flour, 
pork,  etc.,  on  any  wharf  or  place  of  storage^ 
or  in  any  warehouse,  mill,  store  or  other 
building,  when  the  quantity  spedfled  has  not 
in  fact  been  delivered  or  d^;>osited,  shall  be 
impris<xied,  do  not  limit  the  operation  of  the 
section,  or  of  section  125,  providing  that  who- 
ever, having  given  any  such  receipt,  shall 
sell  or  in  any  manner  remove  from  the  place 
of  storage  any  such  property,  without  the 
consent  of  the  holder  of  the  receipt,  shall  be 
imprisoned,  to  buildings  alone  in  which  goods 
are  received  in  store  for  hire,  but  the  words 
extend  to  all  buildings  in  which  goods  are 
stored,  whether  for  hire  or  otherwise,  and 
hence  one  who,  being  the  owner  of  an  eleva- 
tor, and  having  issued  a  receipt  for  grain 
therein  also  owned  by  him,  thereafter  remov- 
ed the  same  without  the  consent  of  the  hold- 
er, Tiolated  section  126.  McReynolds  v.  Peo- 
ple, 82  N.  E.  946,  947,  230  IlL  628. . 

Otlter  eases 

Rev.  St  1899,  i  2982,  provides  that  no  pe- 
tition for  review  of  any  Judgment  for  divorce 
shall  be  allowed,  but  there  may  be  review 
of  any  order  or  Judgment  touching  the  alimo- 
ny and  maintenance  of  the  wife,  and  the 
care,  castody,  and  maintenance  of  the  chil- 
dren, or  any  of  them,  as  in  "other  cases.** 
Held,  that  the  phrase  "as  in  other  cases" 
refers  to  a  petition  for  review,  the  sole  mat- 
ter -with  which  the  section  is  concerned,  and 
not  to  a  writ  of  error,  and  the  section  means 
tliat  there  shall  not  be  a  petition  for  review 
of  a  divorce  Judgment,  but  may  be  a  petition 
for  review  of  the  alimony  and  custody  of 
children,  as  in  ordinary  cases  where  the  peti- 
tion may  be  had  under  sections  777-783.  El- 
Uott  V.  ElUott,  115  S.  W.  486,  487,  135  Mo. 
App.  42. 

Otlter  easnalty 

"'Other*  is  frequently  used  In  an  unre- 
stricted sense— not  limited  by  the  rule  ejus- 
dem  generla"  As  used  in  McClain's  Code,  | 
1085.  authorizing  domestic  insurance  compa- 
nieB  to  insure  houses,  buildings  and  all  other 
kinds  of  prcpetty  against  loss  or  damage  by 
fire  or  other  casualty,  the  words  **other  casu- 
alty" include  other  xiaka  than  those  already 


mentioned  in  the  specific  reference  to  loss  or 
damage  by  fire.  Banlcers*  Mnt  Casualty  Co. 
V.  First  Nat  Bank  of  Council  Blufh,  108  N. 
W.  104e,  1048,  181  Iowa,  456  (citing  Flower 
V.  Witkovsky,  87  N.  W.  864,  60  Mich,  371; 
People  V.  Stone  [N.  Y.]  9  Wend.  182;  Hall  v. 
State,  4  N.  W.  1068,  48  Wis.  680). 

Other  ea«fles 

The  words  ''other  causes,'*  as  used  in  a 
contract  of  sale  of  a  specified  number  of  cars 
daily  of  furnace  coke  during  a  specified  peri- 
od of  time,  subject  to  strikes,  accidents,  or 
other  causes,  relate  to  shortage  of  cars,  and 
hence  a  shortage  of  cars  is  a  legal  excuse 
for  nondelivery.  Hatfield  v.  Thomas  Iron 
Ca,  57  AU.  050,  953,  208  Pa.  478. 

Defendant  contracted  to  use  natural  gas 
from  plaintiffs'  wells  for  a  fi9)ecifled  time  at 
specified  prices,  the  contract  providing  that, 
if  by  reason  of  fire,  explosion,  or  other  cause 
defendant's  factory  should  be  closed  down, 
plaintiffs  might  during  the  time  dispose  of 
gas  elsewhere,  and,  if  the  nonuse  extended 
over  a  month,  plaintiffs  should  have  the  right 
to  cancel  the  contract.  Held,  that  the  words 
"other  cause,'*  following  "fire  and  explosion," 
should  be  construed  to  mean  other  cause 
similar  to  fire  or  explosion  under  the  rule  of 
ejusdem  generis,  and  did  not  therefore  enti- 
tle defendant  to  shut  down  his  factory  for 
any  cause  what'soever  without  a  liability  for 
breach  of  such  contract  Hickman  v.  Cabot, 
183  Fed.  747,  740,  106  0.  C.  A.  183. 

Const.  Ky.  §  102,  provides  that  a  corpora- 
tion shall  not  hold  any  real  estate  except  such 
as  may  be  necessary  for  carrying  on  its  legit- 
imate business,  for  a  longer  period  than  five 
years,  under  penalty  of  escheat.  Ky.  St. 
1008,  I  567,  contains  the  same  provisions. 
Ky.  St  1908,  §  2071,  being  a  part  of  the  laws 
relating  to  the  government  of  cities  of  the 
first  class,  provides  that  so  much  real,  per- 
sonal, or  mixed  property  in  the  dty  which, 
from  alienage,  defect  of  heirs,  failure  of  kin- 
dred, or  other  causes,  shall  escheat  to  the 
commonwealth  shall  vest  in  the  board  for  the 
benefit  of  the  schools,  and  that  the  board 
may,  in  the  name  of  the  commonwealth,  sue 
for  and  recover  the  same.  Held,  that  the 
Legislature  Intended  by  the  use  of  the  words 
"other  causes"  in  section  2971  to  provide  for 
the  recovery  of  escheats  by  school  boards 
happening  upon  events  of  a  different  class 
than  those  specifically  mentioned  in  the  sec- 
tion, hence  the  board  might  sue  to  recover 
land  escheated  by  a  conwratlon  under  Const. 
§  192,  and  Ky.  St  1903,  f  567.  Common- 
wealth, for  Use  of  Louisville  School  Board, 
V.  Chicago,  St  L.  &  N.  O.  R.  Co.,  99  S.  W. 
596,  599,  124  Ky.  497. 

While  the  extent  of  indulgence  by  a 
court  in  allowing  supplemental  afiAdavlts  of 
defense  is  largely  in  its  discretion,  such  in- 
dulgence cannot  be  extended  after  a  case  has 
been  finally  passed  upon  by  an  appellate 
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court,  except  for  legal  or  equitable  reasons  | 
of  which  defendant  could  not  have  availed 
himself  when  his  original  affidavit  of  defense 
was  filed,  and  under  Act  March  18,  1874  (P. 
L.  64),  providing  that  judgment  should  be 
entered  for  plaintiff  where  the  refusal  of 
Judgment  for  want  of  a  sufficient  affidavit  of 
defense  has  been  reversed  by  the  appellate 
court,  unless  "other  legal  or  equitable  causes" 
shall  be  shown,  means  a  defense  which  did 
not  exist  when  the  affidavit  of  defense  was 
filed,  and,  where  an  original  affidavit  of  de- 
fense setting  forth  that  an  assignment  sued 
upon  was  void  as  contravening  the  federal 
bankruptcy  law  was  held  good  by  the  lower 
court,  but  upon  appeal  was  held  insufficient, 
a  supplemental  affidavit  setting  up  that  the 
assignment  was  void  under  the  state  assign- 
ment acts  of  March  24.  1818  (P.  L.  285),  and 
April  17,  1843  (P.  L,  273),  could  not  be  filed 
after  return  of  the  record  and  motion  by 
plaintiffs  for  judgment.  Wood  v.  Kerke- 
slager.  76  Atl.  426,  426,  227  Pa.  536;  Third 
Nat  Bank  v.  Same,  76  AU.  427,  227  Pa.  542. 

OtHer  eUldren 

In  a  statute  providing  that  a  wife  shall 
be  entitled  to  one-half  of  the  estate  of  her 
deceased  husband  "if  there  was  no  'other' 
heirs,  and  an  heir's  part  if  there  should  be 
*other'  heirs,  in  all  cases  where  there  is  no 
will,"  the  word  *'helrs"  is  used  in  the  sense 
of  "children,"  and  the  use  of  the  word  "oth- 
er" before  "children"  was  intended  to  in- 
clude grandchildren  or  desceudents  of  any 
child  living  at  the  death  of  the  intestate. 
De  Graffenreid  v.  Iowa  I^nd  &  Trust  Co.,  05 
Pac.  624,  640,  20  Okl.  087. 

OtHer  oironnifltanoes 

The  "other  circumstances"  referred  to  In 
Code  Olv.  Proc.  H  872,  882,  requiring  that 
the  affidavit  to  take  the  testimony  of  a  wit- 
ness shall  show  that  the  witness  is  about  to 
depart  from  the  state  or  is  sick,  or  that  some 
other  special  circumstances  exist  requiring 
Ills  examination  in  advance,  means  such  as 
will  make  the  presence  and  evidence  of  the 
witness  at  the  trial  doubtful  and  uncertain 
as  bearing  on  the  probability  of  his  future 
attendance.  W.  P.  Davis  Mach.  Co.  v.  Rob- 
inson, 85  N.  1.  Supp.  574,  675,  42  Misc.  Rep. 
62. 

Otl&er  elaim 

Where  plaintiff  and  defendant's  testator 
arrived  at  a  settlement  as  to  their  controversy 
and  as  to  certain  claims  by  plaintiff  against 
the  testator,  and  the  latter  made  provision 
for  plaintiff  in  his  last  will,  and  agreed  never 
to  revoke  or  modify  the  will,  so  as  to  defeat 
phUntiff's  rights  therein,  and  plaintiff  agreed 
that  upon  faithful  execution  by  the  testator 
of  the  covenants  to  be  performed  by  him  she 
would  release  him  "from  all  other  and  fur- 
ther claims,  demands,  and  causes  of  action 
of  every  kind,"  and  that  thereupon  she  would 
take  "no  action  at  law  or  In  equity  to  eii*i 


force  any  such  other  or  further  claim,**  the 
word  "other,"  in  such  a  contract,  plaimif 
having  but  one  claim  against  the  testator, 
must  be  taken  in  the  sense  of  "additional," 
so  that  the  meaning  would  be  that,  upon  the 
transfer  to  plaintiff  of  the  portion  of  the 
estate  devised  to  her  by  the  wUl,  she  woald 
take  such  portion  in  full  payment  of  her 
claim,  and  make  no  further  or  additional 
claim  on  the  same  indebtedness  or  cause  of 
action.  Colt  v.  O'Connor,  109  N.  Y.  Supp. 
689,  694,  69  Misc.  Rep.  83. 

Otker  ooatpeiuiation 

The  words  "other  compensation/*  as  u«d 
in  Hurd's  Rev.  St.  1903,  c.  24,  §  86,  providine 
that  if  the  salary,  fees,  or  other  compea<«- 
tion  of  certain  city  officers  has  been  OD<*e 
fixed,  such  fees  or  compensation  shall  not 
be  increased  or  diminished,  to  take  effett 
during  the  term  for  which  any  such  officer 
was  elected  or  appointed,  is  broad  enonsh 
to  include  allowances  made  for  the  payniont 
of  assistants  and  office  expenses.  City  of  Chi- 
cago V.  Wolf,  77  N.  E.  414-418,  221  IlL  m 

OtHer  corporations 

Const.  1901,  I  235,  providing  that  munic- 
ipal and  other  corporations  invested  with  the 
power  of  eminent  domain  shall  make  comiieii- 
sation  for  property  taken,  'injured,"  or  de- 
stroyed by  the  construction  of  their  works 
highways,  or  improvements,  includes  witbiu 
the  term  "other  corporations"  counties.  jj»> 
as  to  make  a  county  liable  for  damages  to 
premises  due  to  a  change  in  the  grade  of  t 
road,  whereby  the  premises  were  left  at  a 
considerable  distance  above  the  road  on  a 
perpendicular  embankment  Dallas  County 
V.  Dillard,  47  South.  135,  136.  156  Ala.  3.>1, 
18  li.  R.  A.  (N.  S.)  884. 

Other  oonntry 

The  Philippine  Islands  are  not  "another 
country"  within  the  meaning  of  article  S  of 
the  Cuban  Treaty,  providing  'that  the  rale* 
therein  granted  shall  continue  preferential  in 
respect  to  like  imports  from  "other  coun- 
tries." Faber  v.  United  States,  31  Sup.  Ct 
659,  660,  221  U.  S.  649,  55  U  Ed.  897. 

Other  oonnty  lynildlnss 

Shannon's  Code,  §  6015,  subsec  It  au- 
thorizes the  expenditure  of  the  general  fund 
of  a  county  by  the  county  judge  for  bulldinp. 
repairing,  and  taking  care  of  courthouses 
jails,  and  "other  county  buildings."  Helw 
that  the  words  "other  county  buildings.**  as 
so  used,  under  the  rule  of  ejusdem  generis 
meant  county  buildings  of  the  same  nature 
and  kind  as  courthouses  and  jails,  and  M 
not  include  school  houses  and  buildings  u»-<2 
for  school  purposes.  State  ex  rel.  Davids 'U 
County  Board  of  Education  v.  Pollard.  ItW  S. 
W.  427,  429,  430,  124  Tenn.  127. 

Ky.  St  1903,  §  3948,  providea  that  tlie 
"jailer  of  each  county  shall  be  superintender.t 
of  the  public  square^  oourthouse^  clerk's  of- 
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flee,  Jail,  stray-pen  and  other  public  county 
buildings  at  the  seat  of  Justice."  Section  356 
reanires  the  Jailer  to  furnish  fuel,  lights,  and 
water  to  the  circuit  court  rooms,  and  allows 
him  $2  a  day  therefor,  to  be  paid  out  of  the 
state  treasury.  Section  1749  provides  against 
the  allowance  of  a  fee  bill  for  any  ex  officio 
services.  Held  that  the  duty  and  expense  of 
maintaining,  lighting,  heating,  and  Janitor's 
service  for  an  armory  erected  at  the  seat  of 
Justice  by  the  fiscal  court  at  the  expense  of  the 
county  was  not  Intended  to  be  borne  by  the 
county  Jailer ;  the  words  **other  county  build- 
ings" referring  only  to  buildings  of  the  same 
class  as  those  specifically  mentioned  in  the 
section.  Fiscal  Court  of  Jefferson  County  v. 
Pflanz.  104  S.  W.  1002,  1003,  127  Ky.  8. 

Oilier  <)o«rt 

Const,  art  7,  {  1,  as  amended  in  1881, 
providing  that  the  Judicial  power  of  the  state 
should  be  vested  in  the  Supreme  Court,  in 
circuit  courts,  and  in  such  "other  courts"  as 
the  General  Assembly  might  establish,  au- 
thorized the  Legislature  by  Acts  1907,  p.  7, 
c.  5,  to  create  a  superior  court  within  a 
district  composed  of  two  counties  with  the 
same  Jurisdiction  as  circuit  courts  were  then 
empowered  to  exercise.  Board  of  Coni'rs  of 
Elkhart  County  v.  Albright,  81  N.  E.  579,  580, 
168  Ind.  564;  Mumaw  v.  Turner,  81  N.  B. 
721, 169  Ind.  701. 

Other  ovopa 

The  words  "other  crops,"  In  Sess.  Laws 
1899,  p.  176,  c.  17,  art.  1,  §  5,  providing  for 
the  insurance  of  grain  in  bins  and  stacks, 
"growing  w^heat,  rye,  barley,  flax,  oats,  and 
other  crops"  include  growing  cotton.  State 
Mut.  Ins.  Co.  V.  Clevenger,  87  Pac.  588,  17 
Okl.  49. 

Otker  damages 

The  actual  damages  from  failure  to  un- 
load a  passenger* 8  baggage  at  the  proper  sta- 
tion does  not  constitute  "other  element  of  re- 
coverable damages'*  within  the  rule  that  men- 
tal suffering,  without  physical  injury  or  other 
element  of  recoverable  damages,  cannot  be 
made  the  subject  of  an  Independent  action, 
though  the  act  complained  of  was  willful. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Moss,  116  S.  W. 
192,  89  Ark.  187. 

Otheir   deadly  weapon 

''Where  a  statute,  in  defining  a  crime 
committed  by  use  of  weapons,  mentions  cer- 
tain weapons  *or  other  deadly  weapon,'  it  is 
held  that  those  named  in  the  statute  need 
not  be  described  as  deadly  weapons;  but,  if 
another  than  those  named  in  the  statute  is 
relied  upon  as  coming  within  the  term  *other 
deadly  weapon,'  it  must  be  so  averred  as  to 
bring  it  within  that  designation."  State  v. 
Spigener,  50  South.  977,  96  Miss.  597  (quoting 
State  V.  Taylor,  93  Pac.  252,  50  Or.  449). 

A  pistol  used  in  striking  another  is  a 
deadly  we^pou,  wit)d^  Ky.  St.  {  1166,  pro- 


viding for  the  punishment  of  any  one  who 
shall  willfully  and  maliciously  ''strike"  an- 
other with  a  knife,  sword,  or  "other  deadly 
weapon,"  with  Intent  to  kill.  Riggs  v.  Com- 
monwealth (Ky.)  33  S.  W.  413,  414. 

Otker  defeeta 

A  contract  for  a  newly  i>atented  machine 
contained  several  specific  warranties,  and 
after  them  a  general  clause  which  provided 
that,  if  there  were  any  "other  defects"  what- 
ever, the  contract  should  be  void.  Held,  that 
the  words  "other  defects"  referred  to  defects 
In  the  patent  and  not  In  the  machine  itself. 
Vaughan  v.  Porter,  16  Vt.  266,  270. 

Other  defense 

The  term  "or  other  defense,"  in  Rev.  St. 
1899,  §  4488,  declaring  that  in  actions  on  as- 
signed accounts  defendant  shall  be  allowed 
every  Just  set-off  "or  other  defense"  which 
existed  in  his  favor  at  the  time  of  bis  being 
notified  of  such  assignment,  is  used  in  a*  rc^ 
strletive  sense  and  must  be  a  defense  to  the 
demand  itself,  not  a  set-off  or  counterclaim. 
Scarritt  Estate  Co.  v.  J.  F.  Schmelzer  &  Sons 
Arms  Co.,  86  S.  W.  480,  490, 110  Mo.  Appw  406. 

Other  demands 

Rev.  Code  1852,  c.  89,  i  25,  fixing  the 
order  In  which  executors  or  administrators 
shall  pay  demands  against  decedent,  does  not 
mention  taxes,  though  the  last  clause  pro- 
vides for  payment  of  "other  demands."  Held, 
that  though  the  statute  does  not  mention  tax- 
es, in  view  of  the  Intention  to  Include  all 
legal  claims  against  the  estate,  taxes  will  be 
deemed  to  come  under  the  class  designated 
"other  demands"  to  be  paid  after  Judgments. 
Dayett  v.  Wlllits,  74  Atl.  689,  691,  9  Del.  Ch. 
424. 

Other  disabiUty 

The  nondeclaratlon  of  the  result  of  an 
election  for  Governor  is  not  a  disability  of 
tbe  Governor  such  as  is  meant  by  Const.  § 
16,  art.  7,  providing  that,  In  case  of  the  death, 
conviction  on  Impeachment,  failure  to  quali- 
fy, resignation,  or  "other  disability"  of  the 
Governor,  the  president  of  the  Senate  shall 
act  as  Governor  until  the  vacancy  Is  filled 
or  the  disability  removed.  It  is  simply  non- 
action or  incomplete  action  by  the  agencies 
of  the  law  assigned  to  vest  the  title  In  the 
candidate.  It  is  not  like  insanity.  Convic- 
tion of  the  officer  for  crime,  continued  ab- 
sence, or  other  disability  connected  with  the 
person  of  the  Governor,  death,  conviction  on 
impeachment,  failure  to  qualify,  or  resigna- 
tion would  produce  a  vacancy,  and  It  would 
seem  that  the  language  "or  other  disability" 
means  something  of  a  different  character 
from  those  cases  named — something  attach- 
ing to  the  person  of  the  Governor  and  dis- 
abling him  ;  and  this  construction  seems  con- 
firmed by  the  after  language  of  the  section, 
providing  that  "the  president  of  the  Senate 
shall  act  as  Governor  until  the  vacancy  Is 
filled  or  the  disability  is  removed,"  thus  us- 
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lug  the  words  •'vacancy"  and  "disability"  as 
meaning  different  things;  "vacancy"  refer- 
ring to  death,  conviction,  failing  to  qualify, 
and  resignation,  but  "disability"  referring  to 
something  relating  to  the  person,  and  for  the 
time  being  disabling  him,  notwithstanding 
the  use  of  the  word  "other."  Oarr  v.  Wilson, 
9  S.  E.  31,  35,  32  W.  Va.  419,  8  L.  R.  A.  64. 

OtHer  disposition 

A  will  gave  testator's  granddaughter  a 
life  estate,  provided  on  her  death  the  prop- 
erty should  be  divided  among  her  living  chil- 
dren and  the  heirs  of  any  who  should  have 
died,  authorized  her  on  the  eldest  becoming 
of  age  to  alienate  and  dispose  of  the  remain- 
der over  in  favor  of  such  child  or  children, 
and  empo^irered  her  in  case  she  left  no  chil- 
dren or  descendants  to  dispose  of  the  prop- 
erty by  will.  A  codicil  provided  in  case  the 
granddaughter  should  die  without  children 
or  descendants,  and  making  no  will  or  "other 
disposition  of  the  property,"  the  remainder 
over  should  go  to  testator's  nephew  by  mar- 
riage. Hrfd  that,  by  the  words  "other  dispo- 
sition," the  codicil  did  not  recognize  a  right 
in  the  grandda,ughter  to  make  disposition  of 
the  property  generally,  but  only  as  provided 
in  the  will,  and  so  did  not  change  her  quali- 
fied title  to  an  absolute  title.  Lichter  v, 
Thiers,  121  N.  W.  153,  139  Wis.  481. 

Other  domestio  pnrposes 

The  right  to  cut  timber  from  public 
mineral  lands,  subject  to  mineral  entry  only, 
for  building,  agricultural,  mining,  or  other 
domestic  purposes,  given  to  any  bona  flde 
resident  of  certain  states  and  territories  by 
Act  June  3,  1878,  c.  150,  20  Stat.  88,  extends 
to  all  such  lands  in  the  state  or  territory, 
without  limitation  to  any  local  subdivision. 
Under  such  statute,  a  resident  of  Montana, 
where  he  observes  the  regulations  made  by 
the  Secretary  of  the  Interior  for  the  pro- 
tection of  undergrowth,  etc.,  may  lawfully 
cut  timber  for  firewood  from  public  mineral 
lands  within  the  state,  and  ship  the  same  to 
any  part  of  the  state  for  sale  and  use  there 
in  households,  hoisting  works  In  mines,  smel- 
ters, or  other  local  purposes,  all  of  which  are 
domestic  purposes  within  the  meaning  of.  the 
statute.  United  States  v.  Edgar,  140  Fed. 
655,  (559. 

Other  duties 

The  general  words  "other  duties,"  In 
Const  art  13,  t  11,  requiring  that  the  board 
of  equalization  shall  perform  such  other  du- 
ties as  may  be  required' by  law,  must  be 
restricted  to  mean  other  duties  of  general 
character,  with  duties  indicated  In  the  previ- 
ous provision  to  be  performed  by  the  board. 
State  T.  Eldredge,  76  Pac.  337,  340,  27  Utah, 
477. 

The  use  of  the  word  "other,"  In  Snyder's 
Ck>n8t  p.  203,  art  6,  |  81,  providing  that  the 
board  of  agriculture  shall  be  the  board  of 
regents  and  shall  discharge  such  "other''  du- 


ties as  may  be  provided  by  law,  clearly  in 
dicates  that  the  framers  of  the  Gonstitution 
had  in  mind  that  certain  duties  would  fol- 
low the  creation  of  the  board.    Trapp  v.  Cook 
Const  Co.,  105  Pac.  667,  669,  24  OkL  850. 

Other  d^rellers 

Liquor  Tax  Law,  Laws  1903,  p.  1132,  c 
486,  i  31,  subd.  "k,"  defines  a  hotel  as  a  build- 
ing regularly  kept  open  for  the  accommoda- 
tion of  all  able  to  pay  for  their  entertain- 
ment and  who,  without  any  stipulated  en- 
gagement as  to  the  duration  of  their  stay,  or 
as  to  compensation,  are  supplied  with  meals, 
lodging,  and  attention,  and  in  which  the  onb 
"other  dwellers"  are  the  family  and  serv- 
ants of  the  hotel  keeper.  Held  that,  wbert* 
a  building  contained  rooms  of  the  size  and 
number  required  by  the  statute  which  were 
kept  open  and  free  for  the  accommodation 
of  transient  "guests"  who  might  apply,  per- 
sons who  occulted  some  of  such  rooms  con- 
tinuously at  a  stipulated  weekly  or  monthlv 
rental  should  be  regarded  as  "guests"  and  not 
"other  dwellers"  within  such  statute;  tbe 
words  "other  dwellers"  being  limited  to  per- 
sons other  than  "guests"  of  any  <diaracter.  to 
wit,  those  who  are  in  the  hotel  under  a  stipa- 
lated  engagement  or  without  any  engagement 
CuUinan  v.  Clark,  93  N.  Y.  Supp.  256.  257. 
46  Misc.  Rep.  188. 

Other  employes 

Under  subdivision  7,  {  1617.  Pol.  Code, 
authorizing  boards  of  education  and  trus- 
tees of  school  districts  to  employ  teaeken, 
"also  to  employ  Janitors  and  other  employ^ 
of  the  schools,  and  to  fix  and  order  paid 
their  compensation,"  the  words  "janitors  and 
other  employes  of  the  schools"  refer  to  per- 
sons employed  in  and  about  the. schools  and 
buildings,  in  the  actual  carrying  out  and 
maintenance  of  the  schools  themselves,  and 
cannot  by  any  reasonable  constructioo  bo 
held  to  include  a  person  rendering  legal  serr- 
ices  to  the  board  of  education  or  board  of 
trustees.  Denman  v.  Webster,  78  Pac  L?9. 
189  CaL  452. 

Other  emplojaieiit 

By  "other  employment,"  as  used  in  tbe 
rule  making  it  the  duty  of  a  servant  dis* 
charged  in  violation  of  a  contract  of  hlilBg 
to  seek  "other  employment,"  Is  meant  em- 
ployment of  a  character  such  as  that  in 
which  he  was  employed,  or  not  of  a  more 
menial  kind.  Cooper  v.  Stronge  St  Warner 
Co.,  126  N.  W.  541,  111  Minn.  177,  27  L.  B.  A. 
(N.  S.)  1011,  20  Ann.  Oas.  668. 

Other  entertainment 

Greater  New  York  Charter,  Laws  IS^^T. 
p.  522,  c.  378,  §  1481,  after  prohibithig  cer 
tain  specified  amusements  on  Sunday,  pn>- 
hlbited  "any  other  entertainment  of  the 
stage."  Held,  that  the  word  "other"  as  k» 
used  was  unrestrictedly  comprehensive  and 
embraced  every  other  sort  or  kind  of  entH*- 
tainment  whether  ejufldem  generis  widi  tbe 
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dass  enomerated  or  not.  In  re  Hammer- 
stein,  108  N.  Y.  Snpp.  107,  ld8»  07  Misc.  Rep. 
62. 

Other  egnlTaleiit  eirotunstanoes 

The  law  does  not  require  the  "other 
equivalent  circumstances"  referred  to  in 
Pen.  CJode  1S95,  S  65,  making  it  a  necessary 
element  ot  voluntary  manslaughter  that  there 
be  an  assault  upon  the  person  killing,  or  an 
attempt  to  commit  a  serious  personal  injury, 
or  other  equivalent  circumstances  to  justify 
the  excitement  of  passion  and  to  exclude  all 
idea  of  deliberation  or  malice,  to  be  in  the 
nature  of  an  assault,  or  an  attempt  to  com- 
mit a  serious  personal  injury;  but  the  cir- 
cumstances referred  to  must  be  such  as  would 
as  much  exclude  all  doubt  of  deliberation  or 
malice  and  justify  the  excitement  of  passion 
as  would  an  assault,  or  attempt  to  commit  a 
serious  personal  injury.  Battle  v.  State,  65 
8.  B.  382,  384,  133  Ga.  182. 

Where  there  was  evidence  that  the  de- 
ceased had  been  guilty  of  frequent  sexual 
Intercourse  with  the  wife  of  the  accused,  and 
knowledge   of  that  fact   had   been   brought 
home  to  the  accused  before  the  killing,  and 
after  such  knowledge  the  accused  came  upon 
the  deceased,   and,   in  a  conversation  with 
Mm  in  reference  to  the  Illicit  relations,  the 
passions  of  the  accused  were  aroused,  It^was 
a  question  for  the  jury  to  determine  whether 
the  sight  of  the  deceased  and  the  conversa- 
tion which  then  ensued  constituted  "other 
equivalent  circumstances  to  justify  the  ex- 
citement of  passion,  and  to  exclude  all  idea 
of  deliberation  or  malice,  either  express  or 
implied";   and  a  charge  to  the  effect  that  if 
the  jury  believed  that  the  circumstances  at 
that  time  were  such  as  to  arouse  in  the  mind 
of  accused  that  passion  supposed  to  be  irre- 
sistible, and  he  shot  and  killed  under  those 
circumstances,  it  would  not  be  murder,  but 
voluntary   manslaughter,  is  substantially   a 
correct  statement  of  the  law.    The  law  does 
not    require    the   "other   equivalent    circum- 
stances," referred  to  in  section  66,  Pen.  Code 
1910,  to  be  in  the  nature  of  an  assault,  or  an 
attempt  to  commit  a  serious  personal  injury, 
by  the  deceased;  but  the  circumstances  there- 
in referred  to  must  be,  in  the  opinion  of  the 
jury,  the  equivalent  of  an  assault,  or  of  an 
attempt  to  commit  a  serious  personal  injury 
on  the  slayer,  in  justifying  the  excitement  of 
passion  and  excluding  all  idea  of  deliberation 
or  malice.    Land  v.  State,  76  S.  £.  78,  11  Ga. 
App.  761  (citing  Battle  v.  State,  65  S.  E.  382, 
133  Ga.  185). 

OUKmw  estate 

A  judgment  creditor  expressly  released 
his  lien  on  certain  described  real  estate  of  his 
debtor  that  it  might  be  conveyed  to  a  mort- 
gagee, the  debtor  having  a  right  to  reconvey- 
ance on  payment  of  the  mortgage  debt  at  any 
time  before  the  property  should  be  sold  by 
the  mortgagee.  The  release,  however,  pro- 
vided tbat  it  should  not  affect  the  creditors' 


lien  on  the  other  estate  of  the  debtor.  Held, 
that  on  a  sale  of  the  property  free  from  liens 
by  the  mortgagee  and  the  debtor's  trustee  In 
bankruptcy,  realising  a  sum  more  than  suffi- 
cient to  pay  the  mortgage  debt,  such  surplus 
did  not  constitute  "other  estate"  within  the 
meaning  of  the  release,  and  that  the  Judg- 
ment creditor  had  no  claim  thereto.  In  re 
OuUen,  176  Fed.  468,  464. 

Other  evldenee 

A  disclosure  or  statement  by  the  com- 
plainant, which  depends  wholly  upon  her 
veracity,  is  not  "other  evidence"  tn  support 
of  her  version  of  the  affair,  within  the  mean- 
ing of  Pen.  Code,  §  283,  providing  that  no 
conviction  can  be  had  for  abduction,  compul- 
sory marriage,  rape,  or  defilement,  upon  the 
testimony  of  the  female  abducted,  compel- 
led, or  defiled,  unsupported  by  "other  evi- 
dence." People  V.  Green,  92  N.  X.  Supp.  508,. 
511,  103  Appw  Div.  79  (citing  People  v.  Page^ 
56  N.  E.  750,  162  N.  Y.  272). 

Books  of  account,  which  being  shown  to 
conform  to  the  requirements  of  €k>mp.  Laws 
1897,  •  I  3031,  are  admissible  in  evidence, 
when  so  admitted  in  a  suit  against  an  ad- 
ministrator, may  constitute  "other  material 
evidence,"  corroborating  the  claimant  as  re- 
quired by  section  3021.  Radcliffe  v.  Chavez, 
110  Pac.  699,  701,  16  N,  M.  258. 

Other  evidenoe  of  indebtedness 

See,  also.  Evidence  of  Indebtedness. 

The  warehouse  receipts  authorized  to  be 
issued  under  the  State  Warehouse  Act  (Laws 
1912,  p.  707)  are  not  "scrip,  certificates  or 
other  evidence  of  state  indebtedness"  within 
the  meaning  of  Const,  art.  10,  {  7,  restrict- 
ing the  issuance  of  such  paper.  State  ex  rel. 
Lyott  V.  McCown,  75  8.  B.  392,  396,  92  S.  C. 
81. 

Wilson's  Rev.  &  Ann.  St.  1903,  |  2408, 
provides  that  it  shall  be  unlawful  for  any 
public  ofllcer  either  directly  or  indirectly  toi 
buy,  barter  for,  or  otherwise  engage  in  any 
manner  in  the  purchase  of  any  bonds,  war- 
rants, or  any  other  evidence  of  indebtedness 
against  the  territory,  any  subdivision  thereof, 
or  municipality  therein,  of  which  he  is  an 
officer.  Held,  that  the  words  "other  evidence 
of  indebtedness,"  under  the  rule  ejusdeni 
generis,  applies  only  to  bonds,  warrants,  and 
other  evidence  of  indebtedness  of  that  char- 
acter, and  did  not  prevent  a  county  com- 
missioner from  advancing,  on  the  credit  of 
the  county,  money  with  which  to  employ  a 
chain  bearer  in  the  survey  of  a  road.  Ticer 
V.  State  ex  rel.  Holt,  128  Pac.  493,  496,  35 
Okl.  1. 

Public  Service  Commissions  Law  (Lawa 
1907,  c.  429)  I  55,  provides  that  any  railroad 
corporation  may  issue  stock,  bonds,  notes,  or 
other  evidence  of  Indebtedness,  payable  at 
periods  of  more  than  12  months  after  date,, 
when  necessary  for  certain  enumerated  pur- 
poses, provided  it  shall  secure  from  the  Pub- 
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lie  Service  OommlaBioD  an  order  autfaoriaing 
such  Issue.  The  vice  presidents  of  several 
railroad  companies  calling  themselves  in 
combination  the  "New  York  Central  Lines/' 
parties  of  the  first  part*  entered  into  an 
agreement  with  a  trust  company,  designated 
as  trustee,  and  the  six  railroad  companies 
designated  as  parties  of  the  third  part,  by 
which  the  parties  of  the  first  part  sold  cer- 
tain rolling  stock  to  the  trust  company,  and 
the  trust  company  rented  the  same  to  the 
several  railroad  companies;  such  companies 
Issuing  certificates  to  the  trust  company  to 
the  amount  of  the  purchase  price  of  the 
equipment,  payable  in  installments,  and 
denominated  as  rent  The  trust  company 
was  not  to  be  liable  on  the  certificates  in  any 
event.  Held  that,  while  the  words  "other 
evidence  of  Indebtedness"  as  used  in  the 
statute  refer  to  obligations  of  like  character 
with  stock,  bonds,  and  notes,  the  trust  cer- 
tificates were  substantially  obligations  of 
that  character,  and  hence  the  issuance  of 
the  same  must  be  sanctioned  by  the  Public 
Service  Commission.  People  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  123  N.  Y.  Supp.  125, 
127,  138  App.  Div.  601. 

Other  ezMliition 

.  Where,  under  Say  lea*  Ann.  Civ.  St.  1807, 
art  5049,  subd.  23,  imposing  a  license  tax  on 
"circuses  and  other  exhibitions,"  a  Wild 
West  show  is  not  a  circus,  it  cannot  be  held 
as  "another  exhibition,"  as,  in  construing 
tows  imposing  burdens  of  taxation,  nothing 
should  be  left  to  inference.  State  v.  Cody 
(Tex.)  120  S.  W.  267,  269. 

Other  expenses 

Charter  of  the  City  of  St  Louis,  art  5,  | 
14,  provides  that  no  money  shall  be  expend- 
ed except  by  ordinance,  the  provisions  of 
which  shall  be  specific  and  definite.  An  ap- 
propriation ordinance  provided  for  "publish- 
ing proceedings,  printing,  stationery,  office 
expenses,  furniture,  rent  of  telephone  and 
other  expenses  of  house  of  delegates.'*  Held; 
that  the  term  "other  exi)enses"  means  ex- 
penses of  the  character  theretofore  mention- 
ed in  that  clause  of  the  ai)propriatlon  act, 
and  does  not  include  an  appropriation  for 
expenses  incurred  by  a  committee  appointed 
by  a  resolution  of  the  house  of  delegates  to 
investigate  tax  returns.  State  ex  rel.  Gavi- 
gau  V.  Dlerkes,  113  S.  W.  1077,  1081,  214  Mo. 
578;  State  ex  rel.  Barrett  v.  Same,  113  S. 
W.  1081,  214  Mo.  592. 

Ky.  St  1909,  i  4464,  provides  for  an  elec- 
tion upon  the  (luestion  of  levying  a  tax  to 
maintain  a  graded  common  school  and  for 
erecting  or  repairing  suitable  buildings 
therefor,  if  necessary.  Section  4481  (section 
57581  makes  it  the  duty  of  the  district  trus- 
tees to  provide  funds  for  purchasing  suitable 
buildings,  or  for  erecting  or  repairing  them, 
and  for  other  expenses  needful  in  conducting 
a  good  graded  common  school,  and  permits 


them  to  use -such  part  of  the  proceeds  of  the 
tax  as  they  may  deem  necessary.  Held,  that 
the  phrase  "and  for  other  expenses  needful 
in  conducting  a  good  graded  common  school" 
implies  the  power  to  rent  a  suitable  building 
temporarily  and  until  one  can  be  secured  or 
built  by  the  trustees,  and  a  petition  for  the 
election,  reciting  that  the  proposed  tax  was 
to  be  used  for  the  purpose  of  maintaining  a 
graded  common  school  and  for  the  erectins. 
purchasing,  leasing,  and  repairing  of  suiUiMe 
buildings  therefor  if  necessary,  was  no  more 
than  the  two  sections  of  the  statute  author- 
ized, meaning  that  the  trustees  were  to  l-u.v 
a  building  if  they  could,  and,  if  not,  to  buy  a 
lot  and  built  a  house,  to  repair  any  baildiu:: 
bought  or  built  by  them,  and  in  the  mean 
time,  to  lease  a  suitable  building  for  the  cm- 
tinuation  of  the  school,  and  did.  not  render 
the  petition  insufficient  Jeffries  v.  Board  of 
Trustees  of  Columbia  Graded  Common  School 
122  S.  W.  813,  817,  135  Ky.  488. 

Otl&er  ezploslTe 

Blasting  i)owder,  although  it  may  be  a 
less  dangerous  explosive  than  dynamite  or 
gunpowder,  is  none  the  less  included  In  the 
words,  "or  other  explosives,"  as  used  in  a 
condition  avoiding  a  policy  of  fire  insurance 
if  there  be  kept  used,  or  allowed  on  the 
p realises,  benzine,  benzole,  dynamite,  ether, 
fireworks,  gasoline,  Greek  fire,  gunpowder, 
naphtha,  nitroglycerin,  or  other  explosives. 
Penman  v.  St  Paul  Fire  &  Marine  Ins.  Co, 
30  Sup.  Ct  312,  313,  216  U.  S.  311,  54  L.  Ed. 
493. 

A  provision  of  a  fire  insurance  policy, 
making  it  void  if,  without  permi^uu  in- 
dorsed thereon,  there  should  be  kept  or  al- 
lowed on  the  insured  premises  "benzine,  l-en- 
zole,  dynamite,  ether,  fireworks,  gasoline, 
Greek  fire,  gunpowder  exceeding  tweat.v- 
five  pounds  in  quantity,  naphtha,  uitrat^l^c- 
erin  or  other  explosives,  phosphorus  or  i«e- 
troleum  or  any  of  its  products  of  greater  iii- 
fiammability  than  kerosene  oil  of  the  Uui(t^l 
States  standard**'  must  be  constmed  to  in- 
clude blasting  ix)wder  by  the  words  *'oilier 
explosives,"  in  the  absence  of  evident  shu»- 
iug  that  it  is  of  less  explosive  force  than  aur 
one  of  the  substances  enumerated,  aud  tlien.^ 
fore  not  in  the  same  clas.s.  St  Paul  I'^rv  k 
Murine  Ins.  Co.  v.  Penman,  151  Fed.  961, 
003,  81  C.  C.  A.  151. 

Other  gamblitts  devloe,  baakt  ti^l^**  ^ 
maehine 

It  was  held  in  Commonwealth  v.  Kam- 
merer  (Ky.)  13  S.  W.  108,  under  a  stature 
providing  that  "whoever  •  ♦  •  shall  wt 
up,  carry  on  or  conduct  •  ♦  •  a  kens» 
bank,  faro  bank,  or  other  machine  or  ctts- 
trivanoe  used  in  betting,'*  etc.,  "shall  be  fin- 
ed,"  etc.,  that  "oonta,"  which  ia  played  with 
dice  on  a  table  or  other  surface,  wa>  no: 
within  the  meaning  of  "other  maehine  "f 
contrivance."  White  v.  States  76  N.  E.  K4. 
555»  37  Ind.  App.  95. 
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Oilicff  Kood  amd  valiiaUtt  eoiuddevAtlM 

Where  an  instrument  of  advice  had  a 
coDslderation  of  $1  and  other  good  and  valu- 
able  consideration,   the    term    "other   good 
and  valuable  consideration"  means  nothing, 
and  would  be  given  no  weight  in  the  absence 
of  evidence  explaining  the  nature  and  char- 
acter of  that  Consideration.    Where  K.  takes 
a  deed  from  M.  to  all  his  interest  in  a  min- 
ing claim,  which  is  all  the  property  of*M. 
Id  this  state,  for  a  consideration  of  $1,  and 
"other    good    and    valuable    consideration," 
which  latter  consideration  is  not  explained, 
and  at  the  time  of  such   transfer  K.   has 
notice  that  his  grantor  is  heavily  indebted  in 
this  state,  and  has  avoided  personal  service 
of  process,  and  has  allowed  a  judgment  In 
rem  entered  against  him  for  over  $50,000, 
and  has  been  trying  to  buy  up  such  claims 
at  one-fifth  their  face  value,  and  that  he  is 
not  meeting  his  obligations  in  due  course  of 
business,  and  that  he  has  no  other  property 
in  the  state  out  of  which  such  indebtedness 
can  be  made,  and  during  the  meanwhile  K. 
had   occupied  a   close   confidential   relation 
with    M.,    under   such    circumstances,    held, 
that  K.  cannot  restrain  an  execution  sale  of 
such  property  to  pay  creditors  on  the  theory 
that  he  is  an  innocent  purchaser  for  a  valu- 
able consideration.     California  Ck>nsol.  Min. 
Co.  V.  Manley,  81  Pac.  50-62,  10  Idaho,  786. 

Other  Kood  n&aterial 

Vitrified  brick  is  "other  good  material," 
within  Acts  1904,  p.  225,  c.  225,  §  4,  providing 
that  the  specifications  of  material  to  be  used 
In  the  constructlou  of  public  roads  shall  re- 
quire the  construction  ''of  a  macadamized  or 
of  a  telford  or  of  other  stone,  or  of  a  road 
constructed  of  gravel  or  of  other  good  ma- 
terial." Anne  Arundel  County  Com'rs  v. 
United  Ry.  &  Electric  Co.,  72  Ati.  542,  547, 
109  Md.  377. 

OtlLev  soods  of  laaie  owner 

Laws  1902,  p.  1776,  c.  608,  |  2,  gives  a 
warehouseman  a  lien  on  goods  stored  for 
storage  charges,  etc.,  on  such  goods  or  "oth- 
er goods  belonging  to  the  same  owner." 
Held,  that  the  words  "other  goods  belonging 
to  the  same  owner"  should  be  restricted  to 
actual,  as  distingnished  from  apparent,  own- 
ership due  to  possession,  so  that  where  sell- 
ing agents,  in  possession  of  goods  belonging 
to  plaintiffs,  stored  the  goods  with  other 
goods  belonging  to  such  agents,  the  ware- 
houseman was  not  entitled  to  a  lien  on  plain- 
tiffs' goods  for  the  storage  charges  on  the 
goods  belonging  to  the  agents.  Schwab  v. 
Oatnian,  106  N.  Y.  Supp.  741,  747,  56  Misc. 
Rep.  393. 

Otlaer    so^emin^  awthorltr 

The  words  "or  other  governing  authori- 
ty," used  in  Const*  art.  290,  in  designating 
the  authority  whose  consent  would  have  to 
be  obtained  by  riparian  owners  desiring  to 
build  wliarres  on  their  front,  refer  not  nee- 


esBiirny  to  to#n  councils  ^1^,  in  certain 
communities,  are  designated  by  other  names, 
but  to  whatever  body  ox  functionary  is  vest- 
ed by  the  Legislature  with  authority  over  the 
river  front  at  the  time  the  consent  is  solicit- 
ed. State  ex  rel,  Illinois  Cent.  R.  Co,  v. 
Board  of  Levee  Com'rs  of  Orleans  I^vee 
Dist.,  33  South.  385,  390,  109  La.  403. 

Other  grievaaees 

A  .lease  limiting  the  liability  of  the  ten- 
ant respecting  orders  of  a  city  department 
to  those  issued  for  the  correction,  preven- 
tion, and  abatement  of  "nuisances**  or  "other 
grievances'*  does  not  render  the  tenant  lia- 
ble for  the  cost  of  a  fire  eacape,  as  the  words 
are  to  be  talcen  in  their  natural  and  usual 
sense.  The  absence  of  a  fire  escape  is  not  a 
"nuisance,"  as  that  word  is  commonly  used, 
and  the  more  generic  words  "other  griev- 
ances" do  not  extend  the  plaintiff's  liability' 
so  far  as  to  render  him  liable  for  the  cost 
of  the  fire  escape.  Kalman  v.  Cox,  92  N.  Y. 
Supp.  816,  46  Misc.  Rep.  589. 

Other  indebtedneM 

The  Legislature,  in  1900,  after  having 
made  specific  appropriation  for  payment  of 
interest  for  the  ensuing  two  years  on  certain 
designated  debts  of  the  state,  appropriated  a 
specific  sum  for  each  of  the  years  1900  and 
1901  for  the  payment  of  Interest  on  "other 
state  indebtedness."  Held,  that  such  **other 
state  indebtedness"  included  state  bonds  Is^- 
sued  as  provided  by  Acts  1896,  p.  27,  c.  34, 
and  disclosed  a  legislative  Intention  that 
such  bonds  should  remain  outstanding  and 
interest-bearing  for  the  whole  of  the  year 
1901.  Colbert  v.  State,  39  South.  65,  66,  86 
Miss.  769. 

A  provision  of  the  articles  of  incoriwra- 
tlon  that  a  building  and  loan  association 
shall  have  a  lieu  upon  the  shares  of  ^cli 
shareholder  for  any  sum  due  it  for  subscrip- 
tion, money  loaned,  or  any  "other  indebted- 
ness due  from  the  shareholder"  did  not  give 
a  lien  for  the  amount  of  defalcation  upon 
stock  held  by  a  defaulting  ofiScer;  the 
phrase  quoted  having  reference  only  to  in- 
debtedness as  a  shareholder.  Jewell  v.  Nuhn 
(Iowa)  138  N.  W.  457,  458. 

Other  fndastry 

A  cotton  gin  Is  embraced  within  the  term 
"other  industry,"  as  used  in  Const,  art.  9,  S  33. 
which  provides  that  any  person  owning  or 
operating  a  coal,  lead,  Iron,  or  zinc  mine,  or 
any  sawmill,  grain  elevator,  or  other  indus- 
try, when  the  Corporation  Commission  shall 
reasonably  determine  that  the  amount  of 
business  is  sufficient  to  Justify  it,  near  or 
within  a  reasonable  distance  of  any  railroad, 
may,  at  the  expense  of  such  person,  build 
and  keep  in  repair  a  switch  leading  from  the 
railroad  to  such  mine,  etc.,  or  other  industry, 
the  railroad  being  required  to  furnish  the 
switch  stand  and  frog  and  other  necessary 
materials  for  making  connections  with  the 


OTHBB 


814 


OTUEK 


side  track;    9t.  Leais  &  S.  F.  R.  Co.  t.  Zalon- 
dek,  115  Pac.  867,  869,  28  Okl.  746. 

Ot]t«r  IntoaAeatlng  llquovs 

The  phrase  "other  Intoxicating  liquors," 
in  Laws  1906,  p.  86,  c  21,  using  the  words, 
spirituous,  vinous,  malt  or  "other  intoxicat- 
ing liquors"  in  reference  to  local  option  elec- 
tions, does  not  add  ansrthing  to  the  legal 
effect  of  the  statute,  and  the  act  Is  equiva- 
lent to  Const,  i  61,  and  Ky.  St  1903,  i  2554, 
relating  to  local  option  elections,  and  using 
the  words,  spirituous,  vinous,  or  malt  liquors. 
O'Neal  V.  Minary,  101  S.  W.  951,  954,  125 
Ky.  571. 

Otl&er  Jvdlelal  oAeers 

Const,  art  6,  enumerates  various  Judicial 
officers,  including  judges  of  the  Court  of  Ap- 
l)eals.  Justices  of  the  Supreme  Court  county 
Judges,  surrogates,  and  Justices  of  the  peace, 
and  authorizes  the  election  of  district  court 
Justices  and  the  estahlishment  of  inferior 
local  courts,  and  section  11  authorizes  the 
removal  of  Judges  of  the  Court  of  Appeals 
and  Supreme  Court  Justices  by  concurrent 
resolution  of  both  legislative  houses,  and  pro- 
vides that  '*all  other  Judicial  officers  except 
Justices  of  the  peace  and  Judges  or  Justices 
of  inferior  courts  not  of  record  may  be  re- 
moved by  the  Senate,"  on  the  Governor's 
recommendation,  for  cause  and  after  hear- 
ing. Held,  that  the  Court  of  Claims  was  not 
included  within  the  words  "all  other  Judicial 
officers";  they  referring  to  Judicial  officers 
expressly  named  in  the  Constitution  or  those 
which  it  authorized  the  LeglBlature  to  create, 
so  that  the  Judges  of  that  court  could  be  re* 
moved  summarily  without  hearing  by  the 
abolition  of  their  offices.  People  ex  rel. 
Swift  V.  Luce,  133  N.  Y.  Supp.  9,  15,  74  Misc. 
Rep.  551. 

Other  lands 

The  phrase  "owner  of  other  lands,"  used 
in  Rev.  Civ.  St  1897,  art  4218fff,  permitting 
owners  of  other  lands  contiguous  to  school 
lands^  or  within  a  radius  of  five  miles  there- 
of, to  buy  such  school  lands,  which  article 
is  a  part  of  the  act  of  1897  which  permitted 
a  settler  to  buy  four  sections  of  school  land 
in  all,  provided  not  more  than  two  were 
classed  as  agricultural  lands,  does  not  in- 
clude the  owner  of  a  lot  or  lots  in  town,  but 
applies  only  to  persons  engaged  in  agricultur- 
al or  stock  raising  pursuits.  Conn  v.  Terrell, 
80  S.  W.  608,  609,  97  Tex.  578. 

A  testator  executed  his  will  in  1885^ 
which  was  probated  in  1896.  The  substance 
of  so  much  of  the  instrument  as  is  here 
material  was:  Separate  parcels  of  described 
realty  were  devised,  respectively,  to  the  three 
daughters  of  the  testator,  lavinia,  Josephine, 
and  Emma,  and  to  his  son  George^  in  items 
1,  3,  5,  and  8.  Each  of  such  devises  was  for 
and  during  the  life  of  the  devisee,  with  re- 
mainder to  the  child  or  children  of  the  re- 
spective devisee  living  at  the.  tUne .  of  the 


\  death  of  the  devisee.  In  item  6  certain  other 
described  realty  was  devised  to  Josephine, 
and   to   Emma,   'in   trust  for   Ladnda  Y^ 

♦  ♦  •  said  Josphine  ♦  •  ♦  to  hate 
and  to  hold  the  property  in  this  item  be- 
queathed to  her  for  and  during  her  natoral 
life,  and  at  her  death  to  her  children  living 
at  the  time  of  her  deatli.  And  the  said 
Emma  *  *  *  to  have  and  to  hold  the 
property  in  this  item  bequeathed  to  her  as 
trustee  for  my  daughter,  said  Lucinda  v.. 

*  *  *  in  trust  for  the  use,  benefit  and 
behoof  of  the  said  Lucinda  V.,  ♦  ♦  ♦  for 
and  during  her  natural  life,  and  at  her  death 
to  her  children  living  at  the  time  of  her 
death."  In  item  7  certain  other  described 
realty  was  devised  to  Emma,  in  trust  "to  and 
for  my  daughter  said  Lucinda  Y.,  *  ^  * 
for  and  during  her  natural  life,  then  V>  Test 
in  and  become  the  property  of  the  children  of 
the  said  Lucinda  V.  •  ♦  ♦  living  at  her 
death."  Item  10  was  as  follows:  '*!  give, 
devise  and  bequeath  to  my  said  daughter 
Lavinia,  •  ♦  ♦  Josephine,  •  •  •  Em- 
ma,   ♦    •    ♦    in     trust     for     Lucinda    V., 

•  •  ♦  Emma,  ♦  •  ♦  and  to  my  sob 
George,  *  *  *  all  my  other  lands  not 
hereinbefore  disposed  of,  of  which  1  may  die 
seised  and  possessed,  for  and  during  their 
natural  lives,  and  at  their  deaths  to  their  re- 
spective children  living  at  the  time  of  their 
death,  to  be  divided  among  my  said  childrai. 
share  and  share  alike.  Item  13  was  as  fol- 
lows: "Having  fully  provided  for  my  de- 
ceased daughter  Roxy  Ann,  *  ♦  •  in 
her  lifetime,  and  having  advanced  to  her  in 
lands  and  money  a  portion  equal  to  the  share 
given  to  each  of  my  said  children  in  this  will, 
I  make  no  provision  or  bequest  to  her  chil- 
dren.*' The  testator  died  seised  and  pofr^ 
sessed  in  fee  of  other  lands  than  those  spe- 
cifically devised  in  items  1,  8,  5,  6,  7,  and  8 
of  the  will,  which  others  were  subject  to  the 
provisions  of  item  10,  and  which,  after  the 
death  of  the  testator,  were  partitioned  in 
kind  among  the  children  of  the  testator, 
named  in  item  10  of  the  will.  Ladnda  V. 
subsequently  died  unmarried  and  withoat 
children.  Held,  item  10,  in  which  was  de- 
vised only  all  "other  lands"  of  whidi  the 
testator  might  die  seised  and  possessed  loot 
hereinbefore  disposed  of,"  did  not  purport  to 
dispose  of,  nor  dispose  of,  any  of  the  lands 
previously  devised  to  Lucinda  V.  in  items  6 
and  7,  nor  any  reversionary  interest  therein. 
Lane  v.  Patterson,  76  S.  B.  47,  138  Ga.  710. 

Other  liabiUties 

Act  AprU  28.  1876  (P.  L.  53),  providing 
that  members  of  beneficial  associations  shall 
not  be  individually  liable  for  the  payment  of 
pertodlcal  or  funeral  ben^ts  or  ottier  liabil- 
ities of  the  association,  and  the  sums  shall  be 
payable  out  of  the  treasury,  by  the  word.^ 
"other  Uabilities"  means  aU  UafaUitles  prop- 
erly chargeable  to  the  treasury  of  the  sodety, 
and  contemplates  obligations  tn  addition  to 
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f anerai  expenses  or  death  benefits.  Wolfe  v. 
liimestone  Oonndl  No.  373,  Order  of  Inde- 
pendent Americans,  82  Atl.  489,  601,  288  Pft. 
357. 

Other  lawful  expenses 

Obligors  in  a  bond  given  by  them  to  a 
third  person  at  the  request,  for  the  benefit 
of,  and  on  the  agreement  of  defendant  and 
others  to  be  responsible  for  their  share,  exe- 
cuted a  declaration  of  trust  reciting  that  the 
obligors  held  land  in  trust  for  defendant  and 
the  other  beneficiaries,  and  that  on  demand 
each  of  the  beneficiaries  would  pay  his  pro- 
portion of  any  interest  charged,  taxes,  assess- 
ments, or  "other  lawful  expense  of  said 
trust"  Held,  that  the  quoted  words  in  the 
declaration  of  trust  included  any  sum  paid 
by  the  obligors  on  the  bond,  if  paid  in  good 
faith,  pursuant  to  a  reasonable  settlement  of 
their  liability  thereon.  Ounnlff  v.  McDonell, 
81  N.  B.  879,  880,  196  Mass.  7. 

Otlier  lien 

The  holder  of  an  invalid  tax  deed  in 
possession  of  the  real  estate  brought  an  ac- 
tion to  quiet  his  title.  The  tax  deed  was 
held  void  as  a  muniment  of  title,  but  the  lien 
of  the  taxes  was  preserved,  and  the  land  was 
ordered  sold  and  was  sold,  to  satisfy  it 
Held,  the  redemption  act  (chapter  109,  p. 
188,  Laws  1893),  which  provides  that  the  act 
shall  apply  to  all  sales  under  foreclosure  of 
mortgage,  mechanics'  lien,  or  "other  lien," 
whether  special  or  general,  has  no  applica- 
tion to  such  a  sale,  and  neither  the  defendant 
owner  nor  the  holder  of  a  mortgage  lien  has 
any  right  to  redeem  therefrom.  The  '*other 
Hens,"  general  or  special*  to  which  the  act 
makes  reference,  are  those  arising  from  obli- 
gations created  in  or  connected  with  deal- 
ings between  private  parties.  Davidson  v. 
Plnmmer,  92  Pac.  705,  706,  76  Kan.  462. 

The  operation  of  Const  art  5,  ^  15,  de- 
claring that  the  annual  assessment  for  taxes 
made  on  landed  property  shall  be  a  special 
lien  thereon,  and  that  the  land  shall  be  sub* 
ject  to  sale  for  the  payment  of  taxes  and  pen- 
alties, whereby  landed  property,  whether 
homestead  or  not,  is  subject  to  a  sale  for  tax- 
es and  for  penalties  accruing  on  account  of  a 
delinquency,  is  not  linoited  by  article  16,  §  50, 
protecting  the  homestead  against  forced  sale, 
and  providing  that  no  mortgage,  deed  of 
trust,  or  other  lien  on  the  homestead  shall  be 
valid;  the  words  ''other  lien'*  including  only 
such  liens  as  are  created  by  contract  by  hus- 
band and  wife.  City  of  San  Antonio  y.  Tbep- 
perwein,  133  8.  W.  416,  417, 104  Tex.  43. 

Pnb.  St  1901,  c  245,  i  28,  provides  that 
if  a  trustee  is  adjudged  chargeable  for  any 
personal  property  subject  to  mortgage, 
pledge,  or  other  lien,  the  court  may  appoint 
a  receiver  and  dispose  of  it,  if  more  can  be 
obtained  for  it  than  the  claims  upon  it.  Sec- 
tion 29  provides  that  if  a  trustee  is  adjudged 
chargeable  for  any  promissory  note^  or  other 


security  for  payment  of  money,  or  any  chose 
in  action  upon  which  execution  cannot  be 
levied,  the  court  may  appoint  a  receiver  to 
collect  it  Section  80  providee  that  the  trus- 
tee may  be  adjudged  tmatee  for  the  value  of 
any  note,  chose  in  action,  etc*  whi<^  he  re- 
fuses to  deliver  to  the  receiver,  pursuant  to 
the  court's  order.  Section  81  requires  a  trus- 
tee adjudged  cliargeable  to  retain  the  sum  or 
article  other  than  that  for  which  a  receiver 
is  appointed,  for  which  he  is  so  charged,  until 
demanded  of  him  upon  execution  issued,  or 
the  suit  is  otherwise  terminated,  and,  by 
section  32,  the  proceeds  of  property  in  the 
hands  of  a  receiver,  for  which  the  trustee 
was  charged,  shall  be  applied  under  the 
court's  direction  after  paying  costs,  charges, 
and  prior  liens,  in  satisfaction  of  the  Judg- 
ment, and  any  surplus  shall  be  paid  to  de- 
fendant. The  trustee  held  a  check  payable 
to  himself  and  defendant  who  transferred 
his  interest  therein  to  claimant  after  service 
of  the  writ  with  claimant's  knowledge.  Held, 
that  the  check  held  by  the  trustee  was  a 
chose  in  action,  and  his  possession  thereof  is 
aptly  described  by  the  term  "other  Hen,"  used 
in  the  statute,  even  though  defendant  did  not 
indorse  the  check  to  him  for  collection,  so 
that  the  trustee  was  chargeable  therefor,  and 
a  receiver  was  properly  appointed  to  coDect 
it  Musgrove  v.  Goss,  72  AtL  371,  378,  75  N. 
H.  208  {Citing  MitcheU  ▼.  Qreen,  62  N.  H. 
588,590). 

Other  waehlwery 

A  policy  describing  the  insured  property 
as  a  frame  building  "while  occupied  as  a 
flour  and  roller  mill,"  and  the  fixed  and  mov- 
able machinery,  pipes,  belting,  pulleys,  shaft- 
ing, roller  mills,  and  appurtenances,  smut 
mill  and  appurtenances»  purifiers,  blowers, 
dusters,  tools,  etc.,  "and  such  other  machin- 
ery not  more  hazardous  as  is  usual  to  roller 
mills"  will  be  held  to  inelude  macMnery  used 
In  the  manufacture  of  meal,  bran,  and  other 
feed  products,  where  not  to  do  so  would  reu* 
der  the  policy  void  from  its  execution.  Cap- 
itol Blre  Ins.  Go.  v.  Carroll,  109  Pac  535,  537, 
26  Okl.  286. 

By  "other  machinery,'*  in  a  statute  using 
the  term  "mill  and  other  machinery,"  ma- 
chinery that  is  appurtenant  to  the  mill  prop- 
er is  meant.  Southwest  Missouri  Light  Co. 
V.  Scheurich,  73  S.  W.  496,  496,  174  Mo.  285. 

Other  matter  or  tliiac 

The  general  words  "or  other  matter  or 
thing,"  in  Rev.  St  i  1782,  prohibiting  a  Unit- 
ed Stotes  senator  from  receiving  compensa- 
tion for  rendering  services  to  any  person  in 
relation  to  any  proceeding,  contract  etc.,  or 
other  matter  or  thing  in  which  the  United 
Stotes  is  a  party,  were  Intended  to  cover 
kindred  subjecto,  like  preliminary  examina- 
tions and  inquiries  necessary  to  enable  the 
government,  acting  through  one  of  Ite  depart- 
ments, to  determine  whether  a  proceeding 
should  be  instituted,  a  charge  or  accusation 
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made  or  an  arrest  ordered,  or  whether  a  con- 
tract or  claim  should  he  made.  United  States 
V.  Burton,  131  Fed.  552,  556. 

An  order  appointing  an  attorney  to  act 
for  the  county  attorney  in  a  case  before  the 
grand  Jury  wherein  the  county  attorney  was 
under  disability  by  reason  of  interest,  and 
also  to  act  as  county  attorney  In  ^'another 
matter/'  and  fixing  the  compensation,  was 
invalid,  as  it  would  be  assumed  that  the  pay- 
ment included  services  in  "another  matter" 
which  was  beyond  the  court's  jurisdiction. 
State  V.  MiUer,  109  N.  W.  1087,  1089,  132 
Iowa,  587. 

Other  means 

The  phrase  "by  mechanical  or  other 
means/'  as  used  in  the  statute  making  it  a 
misdemeanor  for  any  person,  not  licensed,  to 
record  or  register,  by  mechanical  or  other 
means,  bets  or  wagers  on  trials  of  speed,  etc., 
embraces  something  outside  the  mechanical 
class,  and  covers  the  registration  of  such  bets 
by  means  of  the  initials  or  private  marks  of 
the  parties  written  on  cards.  State  v.  Vll- 
lines,  81  S.  W.  212,  213,  107  Mo.  App.  593. 

The  words  "other  means,"  as  used  in 
Gen.  St  Kan.  1901,  ^  1249,  cl.  23,  enumerat- 
ing some  of  the  purposes  for  which  corpo- 
rations may  be  formed,  among  which  being 
the  manufacture  and  supply  of  gas  or  the 
supply  of  light  or.  heat  to  the  public  by  any 
other  means,  are  broad  enough  to  include 
natural  gas,  although  when  the  act  was  pass- 
ed the  use  of  natural  gas  may  not  have  been 
within  the  contemplation  of  the  Legislature. 
Compton  V.  Peoples  Gas  Co.,  89  Pac  1039, 
iOiO,  75  Kan.  572,  10  L.  R.  A.   (N.  S.)   787. 

In  Comp.  Lews,  §  504,  relating  to  allow- 
ance of  alimony  pendente  lite,  and  providing 
that  such  orders  may  be  enforced  and  made 
effectual  by  attachment,  commitment,  and  by 
requiring  security  for  obedience  thereto,  or 
by  "other  means  according  to  the  oisages  of 
courts,"  the  words  "other  means  according 
to  the  usages  of  courts"  would  not  support 
the  authority  of  the  court  to  order  an  exe- 
cution to  issue;  enforcement  of  interlocu- 
tory orders  for  xmyment  of  money  by  exe- 
cution does  not  appear  to  be  according  to 
the  usages  of  courts  and  can  be  resorted  to 
only  where  the  statutes  specifically  so  pro- 
vide, and  the  only  provision  for  execution  in 
our  civil  procedure  is  after  final  judgment 
Kapp  V.  Seventh  Judicial  Dist.  Court,  107 
Pac.  95,  96,  32  Nev.  204,  Ann.  Cas.  1912D,  177. 

Other  meclianieal  contvWan^es 

See  Vehicles  and  Other  Mechanical  Con- 
trivances. 

OtHer  mercliandise 

Paragraph  8  of  section  2  of  the  general 
tax  act  of  1902  (Acts  1902.  p.  21),  imposing  a 
special  tax  ui)on  traveling  venders  "of  patent 
or  proprlet4\ry  medicines,  si>eclal  nostrums, 
Jewelry,  paper,  soap,  or  other  merchandise/' 


does  not  emhrace  venders  of  merchandij« 
not  ejusdem  generis  with  the  articles  express- 
ly enumerated.  Standard  Oil  Co.  v.  Swao- 
son,  49  S.  B.  262,  263,  121  Ga.  412. 

OtHer  mineral 

.  The  words  "other  minerals"  or  "other 
valuable  minerals"  taken  in  the  broadest 
sense  would  Include  petroleum  oil;  but,  if 
the  parties  did  not  intend  that  the  title  to 
petroleum  and  gas  should  pass,  the  title  re- 
mains in  the  owner  of  the  fee.  A  deed  pur- 
porting to  convey  all  minerals  underlying  de- 
scribed land  does  not  convey  the  natural 
gas  thereunder,  where  the  parties  do  not  cun- 
template  a  conveyance  thereof.  McKinney's 
Heirs  v.  Central  Kentucky  Natural  Gas  Co., 
120  S.  W.  314,  315,  134  Ky.  239,  20  Ann. 
Cas.  934  (quoting  and  adopting  definition  In 
Donahue,  Petroleum  &  Gas,  p.  220). 

Other  mineral  snbfltaacefl 

Pure  Food  and  Drug  Act  June  30,  1908, 
c.  3915,  34  Stat.  768,  is  entitled  "An  act  for 
preventing  the  manufacture,  sale  or  trans- 
portation of  adulterated  or  ralsbranded  or 
poisonous  or  deleterious  foods,  drugs,  medi- 
cines and  liquors,"  and  section  7  provides 
that  an  article  shall  be  deemed  adulterated, 
in  the  case  of  confectionery,  if  it  contains 
terra  alba,  barytes,  talc,  chrome  yellow,  or 
other  mineral  substances  or  poisonous  co]<)r 
or  flavor,  or  other  ingredient  deleterious  or 
detrimental  to  health.  Held  that,  since  the 
purpose  of  the  act  was  to  protect  the  pur- 
chaser of  food  products  from  Laving  inferior 
and  different  articles  passed  off  on  him  in 
place  of  those  he  desired,  and  to  protect  him 
from  injury  by  prohibiting  the  addition  to 
foods  of  substances  poisonous  or  deleterious 
to  health,  the  words  *'other  mineral  sub- 
stances," under  the  doctrine  of  ejusdem  gen- 
eris, Included  other  mineral  substances  wbicb 
are  deleterious  or  detrimental  to  health  of 
the  same  nature  as  those  specifically  d^ 
scribed  preceding  such  words,  and  hence  did 
not  include  a  thin  coating  of  pure  silver  cot- 
ering  candy,  used  principally  by  confectioii- 
ers  for  decorative  purposes,  and  not  deieteri- 
ous  or  detrimental  to  health.  French  SUtct 
Dragee  Co.  v.  United  States,  179  Fed.  824, 
827,  103  G.  C.  A.  316. 

Otker  moneyed  capital 

See  Moneyed  Capital. 

•  Oilier  nmnloipallties 

The  phrase,  "other  municlpalltieB,'*  con- 
tained in  the  Utle  and  body  of  P.  L.  1:906.  P- 
13,  relative  to  official  oaths  of  officen  elected 
or  appointed  in  towns,  townships,  and  **otlitf 
municipalities''  of  the  state,  is  sufficiently  de 
scriptlve  of  cities  to  include  them*  Ladiam 
v.  Dallas,  81  Atl.  489,  490,  82  N.  J.  Law,  VJH 

The  enactment  of  laws  providing  for  tlie 
creation  of  municipal  and  public  corponitlon> 
is  within  the  Inherent  legislative  power,  ami 
Laws  1911,  c  92,  authorizing  the  esUbll4i- 
ment  of  port  districts,  and  proTldlng  for  tlw 
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development  of  a  system  of  harbor  Improve- 
meuts  and  terminal  facilities,  and  the  method 
of  payment  therefor,  with  defined  powers  to 
be  exercised  by  a  board  of  commissioners, 
is  constitutional,  there  being  no  constitutional 
provision  in  terms  prohibiting  the  creation  of 
other  municipal  corporations  than  counties, 
cities,  towns,  and  school  districts,  specifically 
recognized  as  municipal  corporations ;  Const, 
art.  11,  f  4,  which  requires  the  Legislature  to 
establish  a  system  of  county  government,  and 
Const,  art  11,  |  10,  which  declares  that  mu- 
nicipal corporations  shall  not  be  created  by 
special  laws,  being  only  declarations  of  man- 
datory duty  placed  upon  the  Legislature's  in- 
herent powers,  and  the  words  "other  munici- 
pal corporations,"  as  used  in  Const,  art.  8, 
§  6,  limiting  the  rate  of  indebtedness  of 
counties,  cities,  towns,  and  school  districts, 
and  other  municipal  corporations,  having  ref- 
erence to  others  than  those  specifically  nam- 
ed. Paine  v.  Port  of  Seattle,  126  Pac.  628, 
630,  631,  70  Wash.  294. 

Other  necessaries 

Under  Rev.  St.  1909,  |  4065,  requiring 
the  necessary  expense  Incurred  by  the  pro- 
bate court  for  books,  furniture,  and  other 
necessaries,  to  be  paid  by  the  county,  a  pro- 
bate judge  was  entitled  to  recover  from  the 
county  the  expense  of  a  Janitor,  In  his  office, 
and  for  telephone  service;  the  latter  coming 
within  the  term  "other  necessaries."  Motley 
V.  Pike  County,  135  S.  W.  30,  40,  233  Mo.  42. 

Otber  nooesMury  ezpenaes 

Acts  1873,  p.  68,  c.  24,  provides  that  the 
trustees  of  the  several  townships,  towns,  and 
cities  shall  have  the  power  to  levy  a  special 
tax  in  their  respective  townships,  towns,  and 
citleti  for  the  construction,  renting,  or  repair- 
ing of  schoolhouses,  for  providing  furniture, 
school  apparatus,  and  fuel  therefor,  and  for 
the  payment  of  other  necessary  expenses  of 
the  school,  etc.  Held,  that  the  clause  for  the 
payment  of  "other  necessary  expenses"  of  the 
school  did  not  authorize  the  levying  of  a  tax 
to  provide  free  transportation  for  the  pupils 
of  a  consolidated  school  district  to  and  from 
the  school.  State  v.  Jackson,  81  N.  E.  62,  64, 
l(j8  Ind.  3^  (citing  Honey  Creek  School  Tp. 
V.  Bames,  21  N.  B.  747,  119  Ind.  213;  First 
Nat.  Bank  of  Marion  v.  Adams  School  Tp., 
46  >\  E.  832,  17  Ind.  App.  375;  School  City 
of  RushvlUe  v.  Hays,  70  N.  E.  134,  162  Ind. 
193). 

Oilier  notes  oirenlatlns  as  money 

As  used  in  Kirby*s  Dig.  §  1814,  making  it 
a  felony  for  a  cashier  of  an  insolvent  bank  to 
receive  on  deposit  bank  bills  or  notes,  United 
States  Treasury  notes,  or  "other  notes,  bills, 
or  drafts,  circulating  as  money  or  curren- 
cy/* the  quoted  phrase  refers  to  notes,  bills, 
or  drafts,  other  than  United  States  Treas- 
ury Dotes  and  national  bank  notes,  which 
pass  from  hand  to  hand ;  that  is,  such  as  are 
payable  to.. bearer  or.  are.  properly  indorsed 
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by  the  payee  so  that  the  legal  title  may 
pass  by  delivery.  State  v.  Smith,  120  S.  W. 
166,  157,  91  Ark.  1. 

OtHev  nuisance 

Where  a  deed  provided  that  the  grantor 
should  not  put  upon  the  premises  "any  build- 
ings, timber,  trees  or  other  nuisances,"  the 
words  "other'  nuisances"  will  not  include  ex- 
cavations unless  it  appears  from  the  whole 
instrument  that  such  was  the  intention. 
Cross  V.  Frost,  28  Atl.  916,  64  Vt.  179,  182. 

OtHer  obligation  by  whicb  debt  is  se- 
onred 

The  phrase  "other  obligation  by  which  a 
debt  is  secured,"  as  used  in  Const,  art.  13,  § 
4,  providing  that  a  mortgage,  deed  of  trust, 
contract,  or  other  obligation  by  which  a  debt 
is  secured  shall,  for  the 'purpose  of  assess- 
ment or  taxation,  be  deemed  an  interest  in 
the  property  thereby  affected,  does  not  in- 
clude a  col  lateral  security,  or  credits  by  loan 
on  personalty.  Bank  of  Willows  v.  Qleun 
County,  101  Pac.  13,  14,  155  Cal.  352. 

The  term  "contract  or  other  obligation,'^ 
in  Const,  art.  13,  ^  4,  providing  that  a  mort- 
gage, deed  of  trust,  or  other  obligation  by 
which  a  deed  Ih  secured  shall  for  the  pur- 
pose of  taxation  be  treated  as  an  interest  in 
property,  were  Inserted  to  cover  any  and  all 
possible  contracts  of  lien  upon  realty  which 
the  ingenuity  of  lawj'ers  might  attempt  to 
devise  to  evade  the  constitutional  roqulre- 
mont.  Bank  of  Woodland  v.  Pierce,  77  Pac. 
1012,  1013,  144  Cal.  434. 

Other  oeenpation 

Under  charter  authority  to  a  city  to  reg- 
ulate and  prescribe  the  compensation  of  hack- 
men,  cabmen,  omnibus  drivers,  and  all  "oth- 
ers pursuing  a  like  occupation,"  the  city  can 
limit  the  rate  of  fare  to  be  charged  by  street 
railway  companies,  inasmuch  as  the  phrase 
"others  pursuing  a  like  occupation,^'  when 
construed  ejusdem  generis,  includes  street 
railway  companies.  Chicago  Union  Traction 
Co.  V.  Chicago,  65  N.  E.  451,  460,  199  111. 
484,  59  L.  R.  A.  631  (citing  and  adopting 
Union  County  V.  Ussery,  35  N.  E.  618,  147 
111.  204 ;  Misch  v.  Russell,  26  N.  E.  528,  186 
lU.  22,  12  L.  R.  A.  125 ;  First  Nat  Bank  of 
Jollet  V.  Adam,  28  N.  E.  055,  138  111.  483; 
Ritchie  V.  People,  40  N.  E.  454,  155  111.  98, 
20  L.  R.  A.  79,  46  Am.  St  Rep.  315). 

Other  offenses 

See  Assault  to  Commit  Other  Offense. 

Other  oAoers 

Tbe  words,  "other  officer,"  as  used  in  the 
statute  covering  bribery  (Rev.  St  §  6900), 
must  be  extended  to  Include  members  of  the 
council  of  a  municipality.  Amundson  v. 
State,  28  Ohio  Cir.  Ct.  R.  655,  656. 

The  words  "other  officers,"  in  Rev.  Code, 
1852,  as  amended  to  1893,  p.  697,  c.  92,  §  2, 
authorizing  the  judges  of  the  Superior  Court 
to  punish  the  contempt,  omissions,  neglecti;. 
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and  defaults  of  Justices  of  the  peace,  sheriffs, 
coroners,  clerks  and  "other  officers"  within 
the  state,  Include  the  office  of  alderman,  vest- 
ed with  Jurisdiction  to  administer  the  crlm- 
hial  law.  In  re  Tull  (Del.)  78  Atl.  299,  300, 
2  Boyce,  126. 

The  words  "other  officers,*'  as  used  in 
Const,  art.  8,  §  3,  making  it  the  duty  of  the 
two  houses  of  the  General  Assembly  after 
organization  at  request  of  either  house  to 
Join  in  grand  committee  for  the  purpose  of 
electing  other  officers,  undoubtedly  meant 
such  officers  as  by  special  direction  of  the 
Constitution  or  by  law  were  to  be  elected  by 
the  General  Assembly.  In  re  Decision  of 
Justices,  69  Atl.  555,  556,  28  R.  I.  607. 

A  "solicitor  of  business"  is  not  within 
the  clause  "and  other  officers,"  in  Rev.  St. 
U.  S.  i  5136,  giving  a  national  bank  power  to 
appoint  a  president,  vice  president,  cashier, 
and  other  officers,  and  dismiss  sudi  officers 
at  pleasure;  but  under  subdivisions  3  and  7 
of  said  section,  empowering  such  a  bank 
to  make  contracts  and  to  exercise,  by  duly 
authorized  "officers"  or  agents,  all  such  inci- 
dental powers  as  shall  be  necessary  to  carry 
on  the  banking  business,  it  may  employ  a 
solicitor  of  business  for  a  year.  Case  v.  First 
Nat  Bank  of  Brooklyn,  109  N.  Y.  Supp.  1119, 
1120,  69  Misc.  Rep.  269. 

As  used  in  Code  Civ.  Proc.  I  1986,  subd. 
3,  as  amended  by  St.  1907,  p.  730,  c.  391,  i 
1,  providing  that  a  subpoena  to  require  at- 
tendance out  of  court,  before  a  Judge,  Justice, 
or  other  officer  authorized  to  administer 
oaths  or  take  testimony  in  any  matter  under 
the  laws,  is  to  be  issued  by  the  Judge,  Justice, 
or  other  officer  before  whom  attendance  is 
required,  and  if  the  subpoena  Is  issued  to  re- 
quire attendance  before  a  commissioner  or 
other  officer  upon  the  taking  of  a  deposition, 
it  must  be  issued  by  the  clerk  of  the  superior 
court  of  the  county  wherein  the  attendance 
is  required,  upon  the  order  of  such  court  or  a 
Judge  thereof,  the  term  "other  officer*'  means 
any  one  authorized  to  administer  oaths  or 
take  testimony,  etc.,  and  includes  a  notary 
public,  in  view  of  Pol.  Code,  §  794,  provid- 
ing that  it  is  the  duty  of  notaries  public  to 
take  depositions  and  affidavits  and  administer 
oaths  in  all  matters  to  be  used  before  any 
court,  etc.,  and  it  was  proper  for  a  Judge  of 
the  superior  court  of  S.  county  to  order  the 
clerk  to  issue  a  subpoena  requiring  a  witness 
residing  therein  to  attend  before  a  notary  in 
the  county  to  give  his  deposition,  and  for  the 
derk  to  issue  such  subpoeha.  In  re  Scott, 
96  Pac.  385,  387,  8  Cal.  App.  12. 

In  Const.  I  160,  expressly  making  two 
years  the  term  of  office  of  city  legislative 
boards  generally,  and  In  the  next  clause 
prescribing  the  manner  of  electing  such 
boards  in  cities  of  the  first  and  second  class, 
and  in  the  succeeding  clause  providing  that 
"other  officers"  of  towns  or  cities,  if  elected 
b7  the  Totttrs  thereof,  shall  hold  office  for 


"four  years,  and  until  their  successors  shall 
be  qualified,"  the  provision  as  to  the  terms 
of  office  of  "other  officers"  was  plainly  ex- 
clusive of  the  provisions  as  to  the  terms  of 
dty  l^slatlve  boards,  and  was  not  open  to 
construction.  McDermott  v.  City  of  Loais- 
viUe,  32  S.  W.  264,  265,  98  Ky.  50. 

Since  1835  there  has  been  in  Missoori  a 
separate  statute  limiting  the  time  witbin 
which  actions  against  constables  must  be 
commenced  (Rev.  St  1885,  p.  116,  i  4),  whicfa 
limitation  was  in  1889  ext^ided  from  two  to 
three  years  (Rev.  St.  1889,  |  2877;  Rev.  St. 
1899,  f  882).  The  term  "or  other  officer," 
used  In  Rev.  St  1899,  I  4274,  limiting  ac- 
tions against  a  sheriff,  corona,  or  other  of- 
ficer to  three  years  after  accrual  of  cause, 
was  not  in  the  original  act  of  1848  (Actx 
1848-49,  p.  75,  |  6),  which  related  only  to  a 
sheriff  or  a  coroner ;  the  words  being  inserted 
in  the  revision  of  1855  (Rev.  St  1855,  p.  lOiS. 
c.  103,  art.  2,  |  4),  In  which  revision  there 
was  a  separate  statute  of  limitatlous  of  two 
years  as  to  constables  (Rev.  St  1855,  p.  347. 
c.  29, 1  6).  Held,  that  the  term  "or  other  of 
fleer,"  In  section  4274,  applies  to  a  treasurer 
of  a  school  district,  and  bars  a  dvil  ac^ 
tion  against  him  and  his  sureties  on  Ms  of- 
ficial bond,  if  not  brought  within  the  time 
limited.  State  ex  reL  School  District  of  Se 
dalia  v.  Harter,  87  S.  W.  941,  944,  188  Mo. 
516. 

The  term  "other  officers,"  as  used  in  Lot'. 
Act  Mich.  1907,  No.  461,  p.  362,  which  makes 
it  the  duty  of  a  certain  county  treasurer 
and  all  "other  officers"  of  the  county  baviiii: 
county  funds  in  their  possession  or  onder 
their  control  to  deposit  them  in  depositaries 
designated  by  the  board  of  supervisors,  may 
include  deputies  of  the  treasurer  and  peisoos 
appointed  under  Comp.  Laws,  {  3527,  to  per- 
form the  duties  of  treasurer  but  who  are 
not  designated  as  "treasurer."  Gratiot  Cono* 
ty  V.  Munson,  122  N.  W.  117,  118,  167  MIcIl 
505. 

Other  i^aeluicee 

In  Tariff  Act  July  24,  1897,  c.  11,  I  L 
Schedule  G,  par.  268,  SO  Stat  171,  relatb«  to 
sardines  "in  bottles,  jars,  tin  boxes,  or  cans" 
of  various  small  sizes  not  exceeding  70  cubit 
inches,  also  "In  other  packages,"  the  doctrine 
of  noscitur  a  sociis  is  not  to  be  so  applied  s^ 
to  limit  the  latter  phrase  to  packages  of  > 
retail  size,  and  thus  exclude  sardines  in  larse 
tins  dealt  in  at  wholesale.  Strohmeyer  * 
Arpe  Co.  V.  United  States,  178  Fed.  268, 101 
C.  C.  A.  400. 

Otker  paper 

The  words  "othw  paper,"  as  used  to 
Kirby's  Dig.  S  3490,  allowing  the  deik  of  tlie 
circuit  court  10  cents  each  "for  filing  com- 
plaint, answer,  reply,  petition,  demnnet,  af- 
fidavit or  'other  paper* "  in  a  cause  is  a  geo* 
eral  term,  but  according  to  the  old  and  aet- 
tied  rule  of  statutory  construction  nrast  bt 
confined  in  ita  meaning  to  that  daaa  of  pt- 
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pers  to  whidi  the  preceding  words  belong. 
Hempstead  County  r.  Harkness,  84  S.  W.  799, 
78  Ark.  600  (citing  Eastern  Arkansas  Hedge^ 
Fence  Ck>.  y.  Tanner,  58  8.  W.  880,  07  Ark. 
100;  Matthews  t.  Kimball,  00  S.  W.  051,  09 
S.  W.  547,  70  Ark.  451;  Sedg.  St  ft  Oonst 
Law  [2d  Ed.]  pp.  800,  801 ;  End.  Interp.  St 
fS  400-107;  Suth.  St  Const  208-270;  State 
v.  Blackburn,  88  S.  W.  529,  01  Ark.  407). 

In  a  statute  laying  tariff  on  imported 
"paper  hangings  and  paper  for  screens  or  for 
fire  boards  and  all  'other  paper*  not  speciile- 
ally  provided  for  in  this  act"  there  is  no 
reason  to  suppose  the  words  "other  paper" 
were  used  with  any  different  meaning  from 
that  given  it  in  a  former  act  in  which  the 
words  were  used  in  a  like  association,  and 
therefore  plain  paper  stamped  by  single  oper^ 
atlon  into  shapes  with  lace-like  effects  to  be 
used  on  the  tops  of  packages  of  candy,  fruit 
etc.,  or  under  finger  bowls,  was  dutiable  as 
"paper,"  rather  than  as  "manufactures  of 
paper."  Hamilton  v.  United  States,  107  Fed. 
796,  798,  98  C.  C.  A.  180. 

Oilier  party 

The  term  "other  parties,"  as  used  in 
Code  Civ.  Proc.  Cal.  ^  389,  providing  that 
when  a  complete  determination  of  a  contro- 
versy cannot  be*  had  without  the  presence  of 
other  parties  court  must  then  order  them  to 
be  brought  in,  eta,  means  persons  whose 
presence  is  essential  to  the  complete  determi- 
nation of  a  controversy  between  parties  who 
were  already  before  the  court.  Alpers  v. 
BUfis,  79  Pac.  171.  173,  145  CaL  565. 

Rev.  St  1899,  S  4052,  providing  that  In 
actions  where  one  of  the  original  parties  to 
the  contract  in  issue  and  on  trial  is  dead  the 
other  party  to  such  contract  cannot  testify  in 
his  own  favor,  means  by  the  "other  party" 
one  who  Is  a  party  to  the  suit,  as  well  as  to 
the  contract.  Jackson  v.  Smith,  123  S.  W. 
1026,  1028, 139  Mo.  App.  691. 

A  decedent's  executrix,  in  a  suit  to  en- 
force  subrogation  to  the  rights  of  a  mort- 
gagee in  certain  land  as  against  an  heir  of 
decedent  by  his  first  wife,  was  not  disqualified 
to  testify  as  the  "other  party"  to  any  con- 
tract or  cause  of  action  in  issue,  under  P.  S. 
1589,  though  she  might  benefit  by  a  successful 
termination  of  the  litigation  by  force  of  the 
decedent's  will.  Wllder's  Ex'r  v.  Wilder,  72 
Ati.  203,  206,  82  Vt.  123. 

Notice  of  application  by  a  landholder  for 
the  appointment  of  commissioners  to  review 
the  assessment  of  damages  to  his  land,  by 
laying  ont  a  road  over  the  same,  must  be 
given  to  the  township  committee,  and  not  to 
the  applicants.  The  town  committee  are 
"the  other  party"  referred  to  in  the  act  of 
March  1,  1850.  Inhabitants  of  Hopewell  Tp. 
F.  TVeUing,  24  N.  J.  Law,  127,  128. 


mi  flzt«res 
'Other  permanent  fixtures,"  as  used  in 
a  policy  providing -that  the  insurer  shoiild  not 
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be  liable,  unless  liability  was  spedllcally  as- 
sumed, for  loss  of  store  or  offlce  furniture  or 
fixtores,  and  describing  the  property  insured 
as  a  boilding  Including  gas,  steam,  and  wa- 
ter pipes  and  all  other  permanent  fixtures 
contained  therein,  did  not  cover  or  include 
counters,  shelving,  and  offlce  fixtures  in  the 
building  which  might  be  removed  without 
injury  to  the  building.  Banyer  v.  Albany 
Ins.  Co.,  83  N.  Y.  Supp.  65,  85  App.  Dlv.  122. 

Otber  persons 

Under  Rev.  St  |  5480,  Act  June  8,  1872, 
c.  335, 17  Stat.  328,  as  amended  by  Act  March 
2,  1889,  c.  393,  |  1,  25  Stat.  873,  providing 
that  if  any  person  having  devised  or  intend- 
ing to  devise  any  scheme  or  artifice  to  de- 
fraud, to  be  effected  by  either  opening  or  in* 
tending  to  open  correspondence  or  communi- 
cation with  any  person,  whether  resident 
within  or  outside  the  United  States,  by  means 
of  the  post  offlce  establishment  of  the  Unit- 
ed States,  or  by  inciting  such  "other  person" 
or  any  person  to  open  communication  with 
the  person  so  devising  or  intending,  shalU 
In  and  for  executing  such  scheme  or  artifice, 
or  attempting  so  to  do,  mall  any  letter  or 
receive  any  letter  from  the  mail,  he  shall, 
upon  conviction,  be  punishable  by  a  fine  or 
imprisonment,  or  both.  The  clause,  or  by  in- 
citing such  "other  person"  or  any  person  to* 
open  communication  with  the  person  so  de- 
vising or  intending,  clearly  indicates  that  the 
person  mentioned  in  the  preceding  clause 
with  whom  the  devisor  opened  or  intends  to 
open  correspondence  Is  to  be  such  "other  per- 
son" and  not  himself.  Erbaugh  v.  United 
States,  173  Fed.  433,  434,  97  C.  C.  A.  603. 

An  employ^  In  the  customs  service  of  the 
United  States  who  maizes  and  returns  false 
weights  In  connection  with  an  entry  of  im- 
ported merchandise  is  comprehended  by  the 
words  "other  person"  in  the  provisions  of  the 
customs  administration  act  (Act  June  10, 
1890,  c.  407,  S  1,  26  Stat  131),  for  the  for- 
feiture of  goods  or  their  value  where  "sLuy 
owner,  Importer,  consignee,  agent,  or  other 
person"  shall  malce  an  entry  by  means  of 
false  and  fraudulent  practices,  or  shall  be 
guilty  of  any  unlawful  act  or  omission  where- 
by the  United  States  is  deprived  of  the  law- 
ful duties,  and  for  the  punishment  of  such 
person  by  fine  or  imprisonment  or  both. 
United  States  v.  Meecall,  30  Sup.  Ct  19,  20, 
215  U.  S.  20,  54  L.  Bd.  77. 

As  used  In  General  Tax  Act  1905,  9  2, 
par.  28  (Acts  1905,  p.  30),  which  levies  a  spe- 
cial tax  upon  each  brewing  company  for  each 
plant  or  brewery  In  the  state  and  "upon  all 
other  persons,  firms,  and  corporations  who 
are  engaged  In  the  sale  of  beer,  whether  on 
consignment  or  otherwise  ♦  ♦  ♦  for  each 
place  of  business  Including  all  other  per- 
sons, corporations,  or  agencies  maintaining 
storage  depots  in  this  state,"  etc.,  the  word 
"other"  following  the  word  "including*'  was 
not  intended  to  contrast 'tte  persons,  oorpo^ 
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rations,  and  agencies  enumerated  after  it 
with  the  persons,  firms,  or  corporations  just 
previously  enumerated.  The  phrase  ''all  oth- 
er persons"  has  the  same  meaning  as  the 
identical  words  ''all  other  i)ersons''  earlier 
in  the  paragraph.  Whittlesey  v.  Acme  Brew- 
ing Co.,  56  S.  E.  2d9,  300, 127  Ga.  208. 

As  used  in  Laws  1903,  p.  141,  c.  93,  im- 
posing a  penalty  on  an  officer  of  a  corpora- 
tion who  makes  exaggerated  reports  "to  the 
stockholders  or  to  other  persons  dealing  with 
such  corporation,"  the  comprehensive  class 
"stockholders  or  other  persons"  includes  all 
persons  dealing  with  corporations.  State  v. 
Merchant,  92  Pac.  890,  891,  48  Wash.  69. 

The  words  "or  other,"  in  St  1898,  § 
1165,  providing  that  the  owner  or  occupant 
of  any  land  sold  for  taxes  "or  other"  person 
may  at  any  time  within  three  years  from  the 
date  of  the  certificate  of  sale  redeem  the 
same  or  any  part  thereof  or  interest  therein, 
must  be  given  such  construction  as  will  en- 
able those  whose  rights  will  be  directly 
prejudiced  }}y  absolutism  of  a  tax  title  to  re- 
deem, though  they  be  neither  owners  nor  oc- 
cupants, and  a  minor  is  entitled  to  redeem 
from  a  tax  sale,  and  he  has  such  an  interest 
after  executing  and  delivering  a  warranty 
deed  as  entities  him  to  redeem.  Hoffman  v. 
Peterson,  102  N.  W.  47,  48,  123  Wis.  632. 

Rev.  St  i  725,  which  gives  to  federal 
courts  power  to  punish  as  contempts  dis- 
obedience or  resistance  by  officers,  "or  by 
any  party.  Juror,  witness,  or  'other  person,* 
to  any  lawful  writ,  process,  rule,  decree  or 
command  of  the  said  courts,"  extends  the 
power  of  such  court  to  enforce  its  decrees  to 
i)ersons  other  than  those  made  parties  by 
name;  and  it  is  the  settled  rule  thereunder 
that,  to  render  a  person  amenable  to  an  in- 
junction, it  is  neither  necessary  that  he 
should  have  been  a  party  to  the  suit  nor  have 
been  actually  served  with  a  copy  of  the  in- 
junction, so  long  as  he  appears  to  have  had 
actual  notice.  Employers*  Teaming  Co.  v. 
Teamsters*  Joint  CJouncil,  141  Fed.  679,  681. 

The  words  "other  person,"  In  Wilson's 
Rev.  &  Ann.  St  1903,  §  2774,  providing  that 
every  transfer  of  property  with  intent  to 
delay  or  defraud  any  creditor  or  "other  per- 
son*' of  his  demands  is  void  against  all  cred- 
itors, Includes  a  wife,  and,  where  a  husband 
by  cruel  treatment  compels  the  wife  to  leave 
him  and  bring  an  action  for  divorce  and 
alimony,  she  is  a  quasi  creditor  in  relation 
to  the  alimony  which  the  law  awards  her, 
and  a  transfer  by  the  husband  of  property 
with  intent  to  defraud  the  wife  Is  void  as 
apainst  her.  Bennett  v.  Bennett,  81  Pac. 
632,  637,  15  Okl.  286,  70  L.  R.  A.  864. 

The  words  "other  person,"  in  Mills'  Ann. 
St  i  2564,  providing  if  *'any  officer  or  other 
person,"  by  virtue  of  any  execution,  shall 
take  or  seize  property  exempted  from  levy 
and  sale,  such  officer  or  person  shall  be  lia- 


ble for  three  times  the  value  of  the  property, 
includes  an  execution  creditor,  who  author- 
izes or  knowingly  ratifies  the  act  of  an  oiB- 
cer  in  seizing  under  execution  and  sellliig 
exempt  property  of  the  judgment  debtor. 
Seerie  v.  Brewer,  90  Pac.  508,  609,  40  Colo. 
299,  122  Am.  St.  Rep.  1065. 

In  Rev.  St  i  1165,  authorizing  the  own- 
er, occupant,  or  other  person  to  redeem  land 
sold  for  taxes,  the  words  "or  other  person** 
do  not  embrace  other  i>er8on8  having  no  In- 
terest whatever  in  the  land.  Rutiedge  r. 
Price  Co.,  27  N.  W.  819,  920,  66  Wla  35. 

All  noucombatants  except  the  wives  and 
children  of  military  and  civil  officers  were 
embraced  in  the  words  "other  persons*'  Id  a 
contract  with  the  United  States  for  the 
transportation  to  Spain  at  the  cabin  rate  of 
Spanish  military  and  civil  officers  in  the 
Philippine  Islands,  and  at  the  steerage  rate 
of  such  other  persons  as  might  be  desig- 
nated by  the  Secretary  of  War.  J.  M.  Cebal- 
los  &  Go.  V.  United  States,  29  Sup.  Ct  583, 
588,  214  U.  S.  47,  63  L.  Ed.  904. 

In  Act  Aug.  13,  1907  (Acts  1907,  p.  r27). 
regulating  the  issuance  of  prescriptions  for 
intoxicating  liquors  by  licensed  physldans 
or  other  persons,  the  words  "other  persons" 
apply  to  a  licensed  physician,  or  one  not  li- 
censed who  assumed  to  practice  medicine, 
and  therefore,  whether  the  physician  whose 
name  was  signed  to  the  prescription  by  de- 
fendant was  a  licensed  physician  or  not  if 
he  practiced  such  profession,  he  was  within 
the  terms  of  the  act  McAllister  v.  State,  47 
South.  161,  163,  156  Ala.  122. 

The  term  "other  persons,"  as  used  in 
Act  1901  (23  St  at  Large,  p.  754).  providing 
that  the  term  public  officer  shall  include  all 
officers  of  the  state,  and  other  persons  whose 
duties  are  defined  by  law,  in  its  literal  mean- 
ing would  include  guardians,  administrators, 
and  other  trustees,  and  it  could  not  have 
l)een  the  intention  of  the  Legislature  to  hi- 
clude  such  persons  in  the  definition  of  pub- 
lic officers.  The  intention  probably  was  to 
include  in  the  definition  all  persons  who«e 
public  duties  are  defined  by  law  such  a9 
poorhouse  superintendents.  Sanders  ▼.  Bel- 
ue,  58  S.  B.  762,  764,  78  S.  O.  171. 

Laws  1891,  c.  114,  §  1  (Gen.  St  1900. 1 
4643),  providing  that  eight  hours  shall  ci>n- 
stltute  a  day's  work  for  all  laborers  or  othf r 
persons  employed  by  any  city,  applies  to  the 
engineers  and  firemen  who  operate  the  water 
and  electric  plant  of  the  city  of  Ottawa. 
State  v.  City  of  Ottawa,  113  Pac  3W,  395, 
84  Kan.  100. 

The  words  * 'other  persons,"  as  used  Id 
Gen.  St  1901,  c.  38,  §  3,  subd.  8,  providlDg 
that  every  person  residing  in  this  state  and 
being  the  head  of  a  family  shall  have  exempt 
from  seizure  and  sale  upon  any  attaefameat, 
execution,  or  other  process,  the  follewlof  tr* 
tides  ol  personal  property:    The  aeceBsaiy 
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tools  aad  implements  oC  any  meolkaiilc>  niiiier, 
or  *'otlier  person*'  used  and  kept  in  stock 
for  tke  purpose  of  carrying  on  his  trade  or 
business,  means  other  persons  obliged  to  use 
tools  or  implements  to  carry  on  their  trades 
or  business  in  the  same  way  that  a  mechan- 
ic or  miner  requires  tools  or  implements  to 
carry  on  iUs  trade  or  business.  Williams  v. 
Vincent,  79  Pac.  121,  122,  70  Kan.  595,  08  L. 
R.  A.  634,  109  Am.  St  Rep.  409. 

A  person  residing  in  the  state  who  is  the 
head  of  a  family,  and  whose  principal  busi- 
ness is  the  running  of  a  threshing  machine, 
is  included  in  the  phrase,  "or  other  person," 
as  used  in  the  statutes  of  Kansas  relating  to 
exemption  of  tools.  Jackman  v.  Lambert- 
son,  80  Pac.  55,  56,  71  Kan.  138. 

The  words  "other  person  or  persons,"  as 
used  In  Burns*  Ann.  St.  1908,  §  8^40,  mak- 
ing it  unlawful  for  any  railroad,  or  any  com- 
mon carriers  or  agent  thereof,  or  any  dray- 
man, or  other  person  or  persons,  to  ship,  re^ 
ceive,  transport,  carry,  or  handle  intoxicat- 
ing liquors  under  false  or  fictitious  names  or 
titles,  within  the  state,  include  all  Individu- 
als, though  they  are  not  engaged  In  the  busi- 
ness of  a  common  carrier,  so  that  an  affida- 
vit charging  violation  of  the  statute  was  not 
Insufficient  for  failing  to  allege  that  defend- 
ants or  either  of  them  was  either  a  railroad, 
common  carrier,  or  agent  thereof,  or  person 
engaged  in  transportation  business  or  any 
business  of  like  kind  or  character.  State  v. 
Decker,  89  N.  E.  816,  317,  172  Ind.  614. 

The  clause  "other  person  having  the  le- 
gal care  and  control  of  any  infant,"  in  Rev. 
St.  1899,  S  1857,  punishing  any  master  or  mis- 
tress of  an  apprentice,  or  "other  person  hav- 
ing the  legal  care  and  control  of  any  infant," 
who  shall  unlawfully  assault  such  apprentice 
or  infant^  is  modified  by  the  context,  and  has 
relation  to  the  preceding  words  "master 
.*  ♦  ♦  of  an  apprentice,"  and  this  refers  to 
a  different  kind  of  relationship  from  that 
of  parent  and  child,  and  where  one  who 
adopted  a  child  by  a  deed  of  adoption,  as  au- 
thorized by  section  5248,  providing  that  from 
the  time  of  filing  a  deed  of  adoption  a  child 
adopted  shall  have  the  same  rights  for  Hup- 
port  and  proper  treatment  as  any  child  has 
by  law  commits  an  assault  and  battery  on 
the  child,  the  prosecution  must  be  brought 
under  section  1850,  fixing  the  punishment  for 
any  one  who  shall  assault  another  under 
such  circumstances,  as  not  to  constitute  any 
other  offense,  instead  of  under  section  1857. 
State  v.  Koonso.  101  S.  W.  139,  141,  123  Mo. 
App.  655. 

Same— As  ejiudem  geaeris 

In  St  1898,  §  2320,  providing  that  con- 
veyances made  with  the  intent  to  hinder,  de- 
lay, or  defraud  creditors,  '*or  other  persons," 
of  their  lawful  actions  or  demands,  shall  be 
Yoid  as  against  such  person,  the  words  "oth- 
er persons"  refer  to  persons  of  the  same  gen- 
eral class  having  rights  of  action  which  may 


bo  hindered  by  conveyance. — Corry  v.  Shea, 
128  N.  W.  892,  894,  144  Wis.  135,  Ann.  Cas. 
1912A.  1154. 

The  words  "and  any  other  persons,"  as 
used  in  Laws  1897,  p.  326,  c.  112,  §  1,  giving 
cities  power  to  construct  and  operate  water- 
works to  supply  the  Inhabitants  thereof  and 
any  other  persons  with  water,  does  not  in- 
clude other  municipalities.  The  words  must 
be  construed  according  to  the  rule  of  ejusdem 
generis.  The  specific  words  In  the  statute 
referred  to  that  class  of  persons  who  are  in- 
habitants of  the  city  .(that  Is  to  say,  persons 
who  are  habitually  and  regularly  within  the 
corporate  limits) ;  and  the  general  words 
following  can  have  no  broader  application 
than  to  persons  within  the  corporate  limits, 
such  as  transient  persons.  Farwell  v.  City 
of  Seattle,  80  Pac.  217.  218,  43  Wash.  141,  10 
Ann.  Cas.  130. 

Oilier  person  Interested 

The  purchaser  of  the  Interest  of  an  heir 
to  land  owned  by  decedent  is  not  entitled  to 
apply  for  a  sale  thereof  for  the  payment  of 
debts,  under  Rev.  St.  1899,  §  150,  providing 
that  such  application  may  be  made  by  any 
"creditor  or  other  person  Interested  in  the 
estate."  The  term  "other  i)erson  interested 
In  the  estate"  contemplates  persons  who  have 
an  Interest  In  the  distribution  of  the  estate 
or  who  have  a  right  to  participate  in  such 
distribution,  such  as  an  heir  or  one  who  Is 
made  the  legatee  by  will  or  the  guardian  or 
cre<lltor  of  one  of  the  heirs  of  the  estate  or 
other  persons  who  may  be  entitled  to  a  dis- 
tributive share  of  the  estate.  The  purchase 
of  tlie  interest  of  two  children  of  deceased  In 
land  which  descended  to  them  falls  far  short 
of  creating  any  "Interest  in  the  estate,"  as 
contemplated  by  the  statute.  Stark  v.  Klrch- 
graber,  85  S.  W.  868,  871,  186  Mo.  a33,  105 
Am.  St.  Rep.  629. 

Oilier  personal  effects  or  property 

The  phrase  "other  personal  property"  in 
the  iron-safe  clause  of  a  fire  policy,  requirhig 
that  the  clause  shall  be  complied  with  if  the 
insurance  covers  merchandise  or  other  per- 
sonal property,  means  articles  in  the  nature 
of  merchandise,  and  does  not  include  ordi- 
nary store  fixtures  such  as  show  cases,  iron 
safes,  etc.  American  Ins.  Co.  v.  Bagley,  63 
S.  E.  787,  6  Ga.  App.  736. 

Where  a  statute  exempted  stocks  and 
other  personal  property  from  taxation  in 
certain  circumstances,  the  use  of  tlie  word 
"other"  is  a  clear  Indication  that  the  Legis- 
lature regarded  stocks  as  included  within 
the  description  of  personal  estate.  Trenton 
V.  Standard  i^re  Ins.  Co.,  CS  Atl.  1111,  1112, 
76  N.  J.  Law,  79. 

The  word  "other,"  as  used  in  a  provision 
of  a  tax  law  relating  to  the  taxation  of  "roll- 
ing stock  and  other  personal  property," 
means  other  than  located ;  i.  e.,  the  unlocat- 
ed  personalty  or  personalty  of  like  nature 
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with  rolling  stock.    Greene  County  y.  Wright, 

54  S.  E.  961,  954,  126  Ga.  604  (citing  Colum- 
bus Southern  By.  Oaae^  15  S.  E.  293,  89  Ga. 
574). 

Otliov  plaee 

In  construing  Rev.  8t  1899,  t  1856, 
which  makes  it  an  offense  for  any  father  or 
mother  or  any  other  person  to  whom  a  child 
under  the  age  of  six  years  has  been  confided 
to  "expose  such  child  in  a  street,  field,  or 
other  place  with  intent  wholly  to  abandon 
it,"  the  rule  of  ejusdem  generis  does  not  ap- 
ply, and  "other  places"  will  not  be  limited  in 
its  meaning  to  places  like  a  street  or  field; 
and  therefore  an  indictment  charging  accus- 
ed with  exposing  a  child  under  the  age  of  six 
years  in  a  certain  street  railway  shelter  or 
station  with  intent^ to  unlawfully  and  fe- 
loniously wholly  abandon  such  child  charges 
an  offense  under  the  statute.  State  v.  Eck- 
hardt,  188  S.  W.  321,  232  Mo.  49. 

Act  No.  176  of  1908,  S  1,  known  as  the 
"Gay-Shattuck  Act,"  requires  a  license  of 
from  $200  to  $1,600  based  on  the  annual  gross 
receipts  of  the  business  for  every  business 
conducting  a  barroom,  cabaret,  caf6,  beer 
saloon,  or  other  place  where  intoxicating  or 
malt  liquors  are  sold  in  quantities  of  less 
than  five  gallons.  Section  3  contains  a  pro- 
hibition of  the  sale  of  malt  liquors,  etc.,  with- 
out a  license,  in  substantially  the  same  lan- 
guage designating  the  various  places  as  in 
section  1.  Section  4  provides  that  the  stat- 
ute shall  not  apply  to  groceries  where  liquor 
is  sold  in  original  packages,  and  not  consum- 
ed on  the  premises.  Section  8,  in  prescribing 
the  formalities  to  be  observed  in  licensing 
places  where  liquors  are  sold  to  be  drunk  on 
the  premises,  gives  the  same  list  of  places  as 
in  section  1,  but  does  not  add  "other  places" 
where  liquor  is  sold,  and  sections  10  and  11 
also  discriminate  between  barrooms  and  oth- 
er places  where  liquors  are  sold  not  to  be 
drunk  on  the  premises.  Held,  that  the  stat- 
ute required  a  license  for  the  sale  of  malt 
liquors  in  original  packages  from  a  brewery 
warehouse;  such  warehouse  coming  within 
the  provision  "other  place"  where  malt  liq- 
uors are  sold.    State  v.  Pabst  Brewing  Co., 

55  South.  349,  350,  128  La.  770. 

Otlier  place  of  public  accommodation 
or  amiiscm.cnt 

A  roller  skating  rink  to  which  the  pub- 
lic are  invited  on  the  sole  condition  of  pay- 
ing a  fixed  charge  is  a  "public  place  of 
amusement,"  within  St  1898,  §  4398c,  pro- 
viding that  any  person  denying  to  another 
the  equal  enjoyment  of  the  accommodations 
of  'inns,  restaurants,  saloons,  barber  shops, 
eating  houses,  public  conveyances,  •  ♦  • 
or  any  other  place  of  public  accommodation 
or  amusement,"  shall  be  liable  to  the  person 
aggrieved.  Jones  v.  Broadway  Roller  Rink 
Co.,  118  N.  W.  170,  171,  136  Wis.  596,  19  L. 
R.  A.  (N.  S.)  907. 


Otlier  places  wlievo  Tmtw^mhmmmU  ar« 
serrcd 

In  construing  the  dvil  rights  act  (Code, 
8  5008),  declaring  that  all  persons  shall  be 
entitled  to  the  full  and  equal  enjoyment  of 
the  privileges  of  inns,  restaurants,  chop- 
houses,  eating  houses,  lunch  counters  and 
"all  other  places  where  refreshments  are 
served,"  etc.,  the  rule  "ejusdem  generis"  ap- 
plies, and  the  words  "other  places  where  re- 
freshments are  served"  are  limited  to  places 
of  the  same  nature  as  public  inns,  restaur- 
ants, chophouses,  eating  houses,  etc.,  and 
hence  does  not  Include  a  mer<^ant's  bootb 
in  a  pure  food  show,  rented  from  a  retail 
grocers'  association  maintaining  the  show,  to 
which  an  admission  was  charged  generally, 
where  the  merchant  gave  away  cups  of  cof- 
fee, gratis,  to  prospective  patrons  for  adver- 
tising purposes.  Brown  v.  J.  H.  Bell  Go., 
123  N.  W.  231,  234,  146  Iowa,  89,  27  L.  R.  A 
(N.  S.)  407,  Ann.  Cas.  1912B,  852. 

Otlier  portions  of  street 

Code,  I  834,  providing  that  all  street 
railway  companies  shall  be  required  to  make 
all  the  paving  between  the  rails  of  their 
tracks  and  one  foot  outside  thereof  at  their 
own  expense,  unless,  by  ordinance  or  by  vir- 
tue of  the  provisions  of  any  ordinance  under 
which  such  street  railway  may  have  been 
constructed  or  may  be  maintained,  it  maj 
be  bound  to  pave  other  portions  of  said  street 
as  specified  by  ordinance,  in  the  use  of  the 
words  "other  portions  of  said  street,"  meann 
not  something  less,  but  something  more,  than 
the  statute  requires.  Des  Moines  City  Ry. 
Co.  V.  City  of  Des  Moines,  131  N.  W.  43,  46, 
152  Iowa,  18. 

Otbor  ports 

libelants  signed  shipping  articles  for  a 
voyage  from  Seattle  to  Shanghai,  China, 
"and  such  other  ports  and  places  in  any  part 
of  the  world  as  the  master  may  direct,"  and 
back  to  a  final  port  of  discharge  on  Paget 
Sound.  It  was  during  the  time  of  the  war 
between  Japan  and  Russia,  and  the  vessel 
was  in  fact  loaded  with  a  contraband  cargo 
for  the  Russian  government,  and  her  des- 
tination was  Vladivostok,  if  that  port  could 
be  reached.  It  was  not  shown,  even  If  It  had 
been  competent  to  do  so,  that  the  crew  knew 
the  real  nature  of  the  voyage.  The  voyage 
commenced  In  January,  and  the  vessel  pro- 
ceeded first  to  Alaska  and  then  by  a  oorth- 
em  route  to  avoid  capture,  and,  owing  to 
the  season,  she  was  caught  in  the  ice  and 
held  for  41  days,  and  the  crew  suffered  much 
hardship.  She  was  subsequently  captured 
by  a  Japanese  warship,  and  condemned  as  a 
prize;  the  crew  being  detained  for  a  time 
and  then  returned  to  Seattle,  where  their  ex- 
penses  and  wages  at  the  contract  rate  were 
paid,  and  they  receipted  for  the  same  in 
full.  Held,  that  the  voyage  made  was  one  * 
not  indicated  by  the  articles,  hut  one  ma- 
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terlaUy  different  lind  niore  liaalrdoiis,  and 
f6r  wbich  the  current  rate  of  wages  was 
higher  than  those  paid,  and  that  under  the 
drcnmstances  libelants  were  entitled  to  re- 
ooTer  damages  for  th^  unusnal  hardships  to 
which  they  were  subjected  by  reason  of  the 
deviation.  Turtle  y.  Northwestern  8.  8.  Co., 
1S4  Fed.  146,  147. 

Oilier  process 

In  construing  the  provision  in  the  Tariff 
Act  for  "precious  stones  advanced  in  condi- 
tion or  value  from  their  natural  state  by 
cleaving,  splitting,  cutting,  or  other  process," 
in  reference  to  intaglios  incised  in  rock  crys- 
tal (a  precious  stone),  which  have  been  at- 
tractively and  skillfully  painted,  the  value 
and  salabillty  of  the  articles  being  chiefly 
attributable  to  the  painting,  the  words  "or 
other  process"  include  such  process  of  paint- 
ing, and  such  intaglios  are  dutiable  under 
said  provision,  rather  than  as  manufactures 
of  rock  crystal,  not  specially  provided  for. 
Benedict  ft  Warner  v.  United  States,  185 
Fed.  242. 

Otker  proof 

Under  Sand.  A  H.  Dig.  §  2231,  providing 
that  an  extra  judicial  confession  of  defend- 
ant wHl  not  warrant  a  conviction,  unless  ac- 
companied with  "other  proof**  that  such  of- 
fense was  committed,  such  confession  may 
be  considered  as  tending  to  prove  (though 
infvtifflcient  in  itself)  the  corpus  delicti,  as 
well  as  connection  of  defendant  with  the 
crime.  Misenheimer  v.  State,  84  S.  W.  494, 
4d5,  73  Ark.  407  (citing  People  v.  Jaehne,  8 
N.  B.  874,  108  N.  Y.  182 ;  People  v.  Badgley 
[N.  Y.]  16  Wend.  58;  People  v.  Deacons,  16 
N.  E.  676,  100  N.  Y.  374;  Cunningham  v. 
Commonwealth,  9  Bush  [72  Ky.]  149;  State 
V.  Patterson,  73  Mo.  695;  Bish.  New  Gr. 
Proc.  f  1068 ;  Underhili,  Cr.  Bv.  S  147 ;  Brad- 
ley V.  State,  32  Ark.  704;  Redd  v.  State,  40 
S.  W.  374,  63  Ark.  457). 

Other  property 

A  brass  railing  attached  partly  to  the 
freehold  and  partly  to  an  engine  in  an  ice 
plant,  the  engine  being  attached  to  the  free- 
hold, comes  within  the  purport  of  Revlsal 
1905,  f  3511,  making  it  "larceny"  for  any 
person  to  enter  on  the  lands  of  another  and 
carry  off  any  "wood  or  other  kind  of  prop- 
erty whatsoever,  growing  or  being  thereon." 
State  V.  Beck,  53  S.  E.  843,  141  N.  0.  829. 

Rev.  St.  1898,  i  4423,  punishing  one  ob- 
taining by  false  pretenses  "any  money,  goods, 
wares,  merchandise  or  other  property"  when 
considered  in  connection  with  section  4972, 
snbds.  3,  4,  defining  the  word  "property"  as 
including  real  and  personal  property  and  de- 
fining the  words  "personal  property"  as  in- 
cluding things  in  action  and  evidences  of 
debt,  makes  it  a  criminal  offense  to  obtain 
by  false  pretenses  a  promissory  note,  not- 
witbstanding  the  rule  nosdtur  a  soclls. 
Clawaon  ▼.  State,  109  N.  W.  578,  579,  129 


Wis.  650,  116  Am.  St  Bep.  972,  9  Ann.  Oas. 
966. 

'H>ther  property,"  as  used  in  a  statute 
providing  that,  if  any  person  designedly  or 
by  false  pretense,  or  by  any  privy  or  false 
token,  and  with  intent  to  defraud,  obtain 
from  another  any  money,  goods,  or  ''other 
property,"  he  shall  be  punished,  means  prop- 
erty of  the  class  previously  enumerated  as 
similar  to  money  or  goods,  and  therefore 
does  not  Include  real  property.  State  v.  Eno, 
109  N.  W.  119,  120,  131  Iowa,  619,  9  Ann. 
Gas.  856. 

Under  Laws  1803,  p.  197,  c  84,  8  22,  as 
amended  by  Laws  1907,  p.  325,  c.  153,  i  23, 
authorizing  assessments  for  street  improve- 
ments on  the  several  "lots,  blocks,  tracts 
and  parcels  of  land  or  other  property,"  a 
street  railroad  franchise  in  a  street  to  be 
improved  is  a  mere  easement,  and  is  not  as- 
sessable as  "other  property";  the  rule  of 
ejusdem  generis  applying.  In  re  City  of  Se- 
attle, 103  Pac.  807,  808,  54  Wash.  460. 

The  water  hydrants  and  electric  light 
fixtures  of  the  dty  are  "private  property" 
owned  by  it  in  Its  corporate  capacity.  They 
have  a  peimanent  situs  within  the  drainage 
district  and  constitute  "property"  and  "other 
property  liable  to  assessment"  within  the 
meaning  of  chapter  80,  Laws  1909.  State  v« 
Board  of  Ck>m'rs  of  Shawnee  County,  HO 
Pac.  92,  95,  83  Kan.  199. 

Revenue  Act  (Hurd*s  Rev.  St  1909,  c. 
120)  g  25,  divides  all  personal  property  for 
assessment  purposes  into  36  classes,  the  thir- 
ty-sixth being  "all  other  property  required  to 
be  listed,"  and  requires  that  the  schedule 
when  completed  by  the  assessor  shall  din- 
tinctly  show  in  appropriate  columns  the  val- 
ue of  the  property  assessed.  Held,  that 
though  the  board  of  review,  in  making  as- 
sessments, is  required  to  make  a  list  of  the 
property  assessed,  setting  down  in  the  proper 
colunms  the  separate  kinds  of  property  and 
the  assessed  value  thereof,  yet,  where  an  aa- 
seflsment  of  complainant's  property  was  all 
placed  under  the  item  "all  other  personal 
property  required  to  be  listed,"  it  would  be 
presumed  that  the  assessment  was  of  prop- 
erty not  included  in  any  of  the  kinds  of  prop- 
erty enumerated  in  the  preceding  classes,  so 
that,  in  a  suit  to  restrain  the  collection  of 
taxes  extended  on  such  assessment,  It  was 
Incumbent  on  complainant  to  show  that  he 
did  not  own  any  property  within  that  class, 
and  that  the  valuation  was  excessive,  fraud- 
ulent, and  dishonestly  made.  Holt  v.  Hen- 
dee,  93  N.  E.  749,  750,  248  lU.  288,  21  Ann. 
Gas.  202. 

As  used  in  the  Railroad  Law,  §  12  (Laws 
1890,  p.  1087,  c.  565),  requiring  intersecting 
railroads  to  receive  from  each  other  and 
forward  to  their  destination  "goods,  mer- 
chandise, and  other  property,"  the  phrase 
"other  property"  means  any  property  which 
from  its  nature,  and  the  condition  in  which 
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It  is,  Is  reasonably  capable  of  being  trans- 
ported over  the  road.  Such  railroads  most 
receive  cars  and  freight  from  each  other  and 
transport  the  same.  This  section  and  section 
35,  requiring  such  lines  to  afford  each  other 
equal  terms  for  accommodation  in  the  trans- 
portation of  cars,  passengers,  baggage,  and 
freight,  required  such  roads  to  interchange 
cars  loaded  with  freight.  Hudson  Valley  By. 
Co.  ▼.  Boston  &  M.  R.  B.,  02  N.  Y.  Supp.  »28, 
032,  45  Misc.  Hep.  520. 

Otber  proTiisioiui 

The  authorities  of  the  city  of  Chicago 
have  i)Ower  to  adopt  an  ordinance  reciuiring 
bakeries  to  be  licensed,  defluing  a  "bakery" 
as  any  place  used  for  the  purpose  of  mixing, 
compounding,  or  baking,  for  sale,  or  for  pur- 
poses of  a  restaurant,  bakery,  or  hotel,  any 
bread,  biscuits,  etc.,  or  any  food  product  of 
which  flour  or  meal  is  a  principal  Ingredient, 
and  providing  for  ventilation,  light,  and  oth- 
er sanitary  requirements  in  such  bakeries, 
under  Cities  and  Villages  Act,  §  62,  par.  50 
(Kurd's  Rev.  St.  1011,  c.  24),  authorizing 
cities  to  regulate  the  sale  of  meats,  poultry, 
etc.,  and  all  other  provisions,  and  to  provide 
for  place  and  manner  of  selling  them,  and 
paragraph  53,  giving  them  power  to  provide 
for  and  regulate  the  inspection  of  meats, 
poultry,  etc.,  and  other  provisions,  the  phrase 
"other  provisions"  including  bakery  products, 
covered  by  the  ordinance,  and  the  power  to 
regulate  including  the  power  to  license,^  and 
also,  by  paragraph  78,  giving  cities  power  to 
do  all  acts  and  make  all  regulations  which 
may  be  necessary  or  expedient  for  the  pro- 
motion of  health  or  the  suppression  of  dis- 
ease. City  of  Chicago  v.  Drogasawacz,  00 
N.  E.  860,  870,  256  111.  34. 

Other  pnblio  show 

The  phrase  "or  other  public  sports,  ex- 
ercises, or  shows,"  in  Pen.  Code,  §  265,  pro- 
hibiting "all  shooting,  hunting,  fishing,  play- 
ing, horse  racing,  gaming  or  other  public 
exercises  or  shows"  on  Sunday,  when  consid- 
ered In  connection  with  section  277,  prohibit- 
ing theatrical  plays,  etc.,  on  Sunday,  does  not 
include  a  moving  picture  show.  People  v. 
Hemleb,  111  N.  Y.  Supp.  600,  601,  127  App, 
Dlv.  356;  William  Fox  Amusement  Co.  v. 
McClellan,  114  N.  Y.  Supp.  504,  508,  500,  62 
Misc.  Rep.  100;  Edwards  v.  McClellan,  118 
N.  Y.  Supp.  181.  But  see  Gale  v.  Bingham, 
110  N.  Y.  Supp.  12,  13. 

Other  pnMie  use 

The  use  of  streets  for  moving  a  building 
is  an  unusual  and  extraordinary  use,  and  is 
not  such  "other  public  use"  as  is  contemplat- 
ed by  Comp.  I^aws  1807,  §  6601,  providing 
that  every  telephone  company  organized 
thereunder  shall  have  the  power  to  construct 
and  maintain  lines  for  the  transmission  of 
telephone  messages  through  public  streets 
and  highways,  with  all  necessary  erections 
and  fixtures  thei^for,  provided  that  the  same 


shall  not  iDjurlously  Interfere  with  otber 
public  uses  of  such  places.  Kibfoie  Td.  Co. 
V.  Landphere,  115  N.  W.  244,  245,  151  Mich. 
300,  16  L.  R.  A.  (N.  S.)  680  (ciUng  Northwest- 
em  Tel.  Ezch.  Co.  y.  Anderson,  et  al.,  d8  N. 
W.  706,  12  N.  D.  585,  65  L.  R.  A.  771,  102 
Am.  St.  Rep.  580,  1  Ann.  Cas.  110 ;  Williaiiis 
V.  Citi25€ns'  Ry.  Co.,  20  N.  B.  408,  130  Ind.  71, 
15  L.  R.  A.  64,  30  Am.  St  Rep.  201;  Dick- 
son V.  Kewanee  Electric  Light  &  Motor  Co, 
53  111.  App.  370;  MlUville  Traction  Co.  v. 
Goodwin,  32  Atl.  263,  53  N.  J.  Eq.  448 ;  Taylor 
V.  Portsmouth,  K.  &  Y.  St  Ry.,  30  Atl.  560, 
01  Me.  103,  64  Am.  St  Rep.  216). 

Otlier  purposes 

A  religious  association  known  as  ''Shiloh 
Association"  purchased  land  and  established 
a  school  called  "Shlloh  Institute,"  the  deed 
for  the  property  being  executed  to  tmrtees 
appointed  by  the  association,  and  reciting 
that  it  was  upon  trust  to  hold  such  property 
for  the  purpose  of  establishing  and  maintain- 
ing a  school  of  general  learning  and  for  anj 
other  proper  and  legal  purpose  whidi  the 
association  might  deem  best,  and  giring  the 
trustees  power  to  sell  or  mortgage  the  prop- 
erty whenever  requested  by  the  assodatloo. 
Held,  that  the  ''other  proper  and  legal  pur- 
pose" should  foe  construed  as  of  the  same 
general  nature  and  kind  as  the  main  object 
of  a  school,  and  that  the  right  to  sell  or 
mortgage  meant  a  sale  or  mortgage  in  fur- 
therance of  the  trtist  to  maintain  a  »booL 
Spring  Green  Church  v.  Thornton,  73  S.  E. 
810,  812,  158  N.  C,  110. 

As  used  in  Act  Nov.  20,  1800,  entitled  an 
act  to  create  a  new  charter  for  the  city  of 
Columbus,  and  to  consolidate  and  declare  the 
rights  and  powers  of  such  corporation,  and 
for  **other  purposes,"  means  otlier  purposes 
appropriate  to  the  subje<.'t-matter  of  th€  act 
(to  wit,  the  creation  of  a  new  charter  for  the 
city  of  Columbus),  not  indicated  in  the  phra^ 
*'to  consolidate  and  declare  the  rights  of 
such  corporation,"  as  each  law  must  be  lim- 
ited to  one  subject.  There  can  be  no  Umitt- 
tion  that  the  phrase  **and  .for  other  purpose 
es,"  in  the  title  of  an  act,  refers  to  purp(x$<» 
other  than  those  naturally  or  ordinarily  ap- 
propriated to  the  subject-matter  expressly  de- 
clared. Blair  Y.  State,  17  S.  E.  06^  97,  90  Ga. 
326,  35  Am.  St  Rep.  206. 

In  the  provision  of  the  charter  of  the 
Barre  Water  Company  authorizing  the  coid- 
pany  to  take  water  for  the  extingnlshmeot 
of  fires,  and  for  domestic,  sanitary,  and  otber 
purposes,  the  words  "other  purposes"  nw^n 
other  purposes  like  those  specially  meodoa- 
ed.  Therefore  a  use  of  water  for  poUshini 
granite  has  none  of  the  elements  of  a  puhli^ 
use,  and  in  that  respeqt  Is  unlike  fire.  d«>- 
mestic,  or  sanitary  uses.  Smith  v.  Barn? 
Water  Co.,  50  Atl.  1055,  73  Vt.  310^  31L 

In  Comp.  Laws  1007,  |  2866,  proridIn« 
that  no  person  shall  be  allowed  to  tcquirv 
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any  right  or  title  In  or  to  any  lands  held  by 
auy  town  or  city  designated  for  public  use  as 
streets,  lanes,  avenues,  parks,  public  squares, 
or  for  other  purposes,  the  phrase  ''for  other 
purposes'*  must  be  limited  to  things  ejusdem 
generis,  with  the  special  property  named, 
and  so  land  held  by  a  city  for  sale  as  busi- 
ness property  Is  subject  to  adverse  posses- 
sion. Pioneer  Investment  &  Trust  Co.  v. 
Board  of  Education  of  Salt  Lake  City,  09 
Pac.  150,  153,  35  Utah,  1,  136  Am.  9t  Bep. 
1016. 

Otlter  reasonable  eavse 

The  words  "for  other  reasonable  cause," 
as  used  in  Gen.  St.  1902,  §  815,  which  pro- 
vides that  courts  of  common  pleas  may  grant 
new  trial  for  mispleading  or  discovery  of 
new  evidence,  or  want  of  actual  notice  of 
suit  to  any  defendant,  or  of  a  reasonable  op> 
portunity  to  appear  and  defend,  when  a  just 
defense,  in  whole  or  in  part,  exists,  or  for 
other  reasonable  cause,  according  to  the  usu- 
al rules  in  such  cases,  should  be  construed 
to  mean  causes  of  the  same  general  character 
as  those  si)ecified,  and  hence  the  section  did 
not  authorize  the  granting  of  a  new  trial  on 
the  ground  that,  by  reason  of  the  death  of 
the  trial  judge  before  filing  findings,  the 
plaintiff  was  precluded  from  reviewing  er- 
rors of  law,  alleged  to  exist  in  the  Judgment, 
on  an  appeal.  Klchells  v.  Wainwright,  57 
AU.  121,  124,  76  Conn.  534. 

Other  relatitre 

In  the  interpretation  of  section  5971, 
Rev.  St  1892,  to  prevent  the  lapsing  of  a 
devise  or  legacy  when  made  to  any  child  or 
other  relative  of  the  testator  If  such  child 
or  other  relative  shall  have  been  dead  at  the 
tinae  of  the  making  of  the  will,  or  shall  die 
thereafter,  leaving  issue  surviving  the  testa- 
tor, the  phrase  ''other  relative"  should,  in  ac- 
cordance with  the  maxim  "noscitur  a  sodls," 
be  restricted  to  relationships  of  the  character 
indicated  by  the  associated  word  "child,"  and 
regarded  as  including  those  which  are  con- 
sanguineous but  excluding  those  which  are 
affinitive  merely.  Schaefer  v.  Bernhardt,  81 
N.  E.  640,  641,  76  Ohio  St  443.  10  Ann.  Cas. 
919. 

A  grandniece  and  grandnephew  are  "oth- 
er relatives,"  within  a  statute  providing  that 
mutual  benefit  associations  may,  for  the  pur- 
pose of  assisting  the  widows  and  orphans  or 
other  relatives  of  deceased  members,  provide 
in  their  by-laws  for  the  raising  of  a  fund  by 
payments  from  members.  Mathewson  v.  Su- 
preme Council  Royal  Arcanum,  110  N.  W.  69, 
71,  146  Mich.  671. 

Otl&er  remedy 

As  used  in  Code  Civ.  Proc.  §  1822,  which 
bars  rejected  claims  after  six  months  from 
notice  of  dispute,  unless  the  claimant  com- 
mences an  action  for  the  recovery  thereof 
-within  that  tlme^  declaring  that  in  default 
thereof  the  claimant  and  all  persons  claiming 


under  him  are  forever  barred  from  main- 
taining any  such  action  and  from  every  ''oth- 
er remedy"  to  enforce  payment  thereof  out 
of  decedent's  property,  the  words  "other 
remedy"  Included  summary  proceedings  by 
an  undertaker  to  compel  payment  of  his  bill 
authorized  by  section  2729,  subd.  3,  which  he 
could  not  maintain  after  the  expiration  of 
six  months  from  notice  of  the  rejection  of  his 
claim.  In  re  Mudge,  118  N.  Y.  Supp.  568, 
571. 

Otlier  representative  of  value 

It  is  not  a  crime,  under  Pen.  Code,  f 
330,  making  it  an  offense  to  operate  any 
banking  or  percentage  game  played  with  any 
device,  "for  money,  checks,  credit,  or  other 
representative  of  value,"  to  set  up  and  oper- 
ate a  slot  machine  on  which  games  are  play- 
ed unless  played  for  money,  checks,  credits, 
or  other  representative  of  value,  and,  if  play- 
ed for  something  not  included  in  these  words, 
it  is  not  a  crime.  The  court  said:  "If  the 
Legislature  was  intending  to  prohibit  all 
gambling  with  banking  devices  or  by  bank- 
ing games  played  with  cards,  dice,  or  any 
device.  It  seems  to  us  there  would  have  been 
no  limitation  as  now  to  money,  checks,  or 
credits,  but  the  statement  would  have  been 
for  anything  of  value  or  that  represents 
value.  Gambling  such  as  it  Is  sought  to  pro- 
hibit by  section  330  is  carried  on  almost  ex- 
clusively for  money,  or  some  obligation  or 
promise  which  calls  for  money,  and  not  other 
property.  •  ♦  ♦  Courts  have  no  power  to 
legislate ;  and,  if  the  Legfslature  intended  to 
simply  prohibit  banldng  and  percentage 
games  where  played  for  money*  checks,  cred- 
its, and  other  things  similar  to  money,  checks, 
and  credits,  this  court  has  no  power  to  add 
a  further  prohibition,  and  say  that  it  will  be 
a  crime  if  such  banking  or  percentage  game 
is  for  other  kinds  of  property,  «ach  as  grain, 
fruit,  horses,  cattle,  lumber,  and  all  other 
things  of  whatever  kind  which  may  have  a 
value."  As  stated  in  21  Am.  ft  £ng.  Ency.  of 
Law,  1012 :  "Where  a  statute  or  other  docu- 
ment enumerates  several  classes  of  persona 
or  things,  and  Immediately  following  and 
classed  with  such  enumeration  the  class  em- 
braces 'other'  persons,  or  things,  the  word 
'other'  will  generally  be  read  as  'other  such 
like*'  so  that  the  persons  or  things  therein 
comprised  may  be  read  as  of  the  same  kind, 
class,  or  nature  with,  and  not  of  a  quality 
superior  to,  or  dllferent  from,  those  specific- 
ally enumerated."  It  follows  that  "the  very 
language  of  the  statute  itself  shows  that 
the  gambling  which  the  Legislature  was  at- 
tempting to  prohibit  was  that  sort  of  gam- 
bling usually  carried  on  at  a  fixed  place  of 
business,  where  those  seeking  to  play  at 
games  of  chance  could  come,  and  where  mon- 
ey is  the  thing  usually  wagered,  or  its  rep- 
resentative,  such  as  checks,  or  anything 
which  is  a  demand  to  be  paid  in  money.  It 
would  hardly  be  considered  reasonable  that 
the  Legislature  had  in  mind  that  the  games 
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and  deyices  enumerated  were  played  in  the 
general  markets  where  grain,  animals,  and 
stocks  are  bought  and  sold.  The  Intent  of 
the  Legislature  to  legislate  against  games 
set  up  and  carried  on  at  a  fixed  place  and  in 
houses  or  rooms  is  shown  by  section  331  of 
the  Penal  Code,  which  attempts  to  prohibit 
the  use  of  any  house  for  the  gambling  pro- 
hibited in  section  830.  Neither  is  it  plain 
that  the  Legislature  had  in  mind  any  kind 
of  property  other  than  money,  the  thing  most 
common  for  use  in  such  games,  and  its  rep- 
resentative, such  as  checks,  and  demands  for 
the  payment  of  money.  Neither  would  it  be 
a  reasonable  supposition  that  in  1672,  when 
the  act  was  passed,  any  banking  game  would 
be  set  up  or  carried  on  in  gambling  for  any- 
thing but  money  and  the  instruments  repre- 
senting money,  and  therefore  the  Legislature 
could  not  have  had  in  mind  the  cigar, slot 
machine,  and  could  not  have  prohibited  its 
use.  The  ingenuity  of  man,  however,  has  de- 
vised a  banking  game  in  the  cigar  slot  ma- 
chine by  which  gambling  may  be  carried  on 
for  property  not  included  within  'money, 
checks,  credits  or  other  representatives  of 
value.*"  McLaughlin,  J.,  in  a  concurring 
opinion  says :  "The  words  'or  other  represen- 
tative of  value'  found  in  the  section  must  be 
construed  in  connection  with  the  preceding 
language  in  the  same  sentence,  for  the  word 
'other'  is  a  correlative  and  specifying  word, 
meaning  'different  from  that  which  has  been 
q>eclfied;  not  the  same;  not  his  or  those.' 
*  *  *  But,  aside  from  this,  there  is  anoth- 
er rule  commanding  that  words  not  plainly 
used  In  a  technical  sense  shall  be  taken  in 
their  ordinary,  general  sense,  and  if  this  is 
applied  to  the  word  'representative,'  as  used 
In  the  section,  it  seems  quite  clear  to  my 
mind  that  cigars  or  tobacco  cannot  be  con- 
sidered as  representative  of  value.  The  word 
'representative,'  as  used  in  the  statute,  cer- 
tainly means  'typifying;'  'presenting  by 
means  of  something ;'  'standing  in  the  place 
of ;'  that  which  rejnresents  anything.'  Cigars 
and  tobacco  are  things  of  value;  they  have 
a  value.  This  la  beyond  cavil.  But  in  my 
opinion  it  could  hardly  be  said  that  they  rep- 
res^t  their  own  inherent  or  market  value. 
A  certain  coin  or  check  or  bill  will  repre- 
sent the  value  of  any  quantity  of  cigars  or 
tobacco,  and  these  In  turn  will  be  inherently 
worth  the  price  obtainable  for  them.  But 
it  would  hardly  be  contended  that  because 
they  have  a  certain  value,  measured  by  cur- 
rent mediums  of  exchange,  they  r^resent  the 
value  of  the  coin  or  currency  paid  for  them, 
any  more  than  they  represent  any  other  com- 
modity which  might  be  exchanged  for  them 
in  the  course  of  trade.  Every  commodity  has 
a  value  measured  according  to  fixed  stand- 
ards, but  the  Yarious  commodities  sold  and 
bought  in  many  markets  and  transactions  do 
not  represent  the  value  of  the  gold,  silver,  or 
currency  paid  for  them.  On  the  contrary, 
the  medium  of  exchange  established  by  law 


or  rec<^nlsed  in  business  dealings  represents 
their  value."  Sx  parte  WlUlanus,  87  Pac 
565,  568,  7  CaL  Unrep^  301  (citing  Ghegaray 
V.  Mayor,  etc.,  of  City  of  New  York,  13  N.  Y. 
220;  Shirk  v.  People,  11  N.  E.  888,  121  DL 
61 ;  Commonwealth  v.  Kammerer  [Ky.]  13  & 
W.  108;  People  v.  Bealoba,  17  Cal.  389; 
Hyatt  V.  Allen,  54  CaL  357 ;  Stroud,  Judi- 
cial Diet  p.  1369  et  seq.;  Lewis'  Sutherland, 
Statutory  Const  H  423,  430;  In  re  La  So- 
ci^t^  Frangaise  d'E>pargnes  et  de  Prevoj- 
ance  Mutuelle,  56  Pac.  458,  123  Cal  825; 
State  V.  Woodman,  67  Pac.  1120,  26  Moot 
348). 

Other  roads 

The  phrase  "other  roads,"  as  used  ii 
Acts  1895,  p.  174,  c.  82,  granting  the  board  of 
county  commissioners  power  to  purchase  toll 
roads,  and  declaring  that  when  conveyed  tbe 
roads  shall  be  free  and  shall  be  kept  In  re- 
pair as  provided  by  law  for  the  repair  of 
other  roads,  must  be  construed  as  meaning 
other  free  roads  of  the  class  or  kind  to  wMch 
those  purchased  would  belong  when  ooiiTey- 
ed  to  the  county.  State  ex  rei.  Shanks  v. 
Board  of  Com'rs  of  Carroll  County,  70  N.  K. 
138,  142,  162  Ind.  183. 

Otber  seevrity 

The  phrase  "other  security,"  as  used  In 
Const  art  11,  §  3,  which  provides  that  noth- 
ing in  the  article  relating  to  homestead  ex- 
emptions shall  be  construed  to  Interfere  with 
the  sale  of  property  under  any  mortgage, 
pledge,  or  other  security,  means  "security 
of  a  like  character ;  that  is,  such  as  is  cre- 
ated by  his  (the  debtor's)  own  act"  Opp^D- 
helm  V.  Myers,  39  S.  E.  218»  219,  99  Ta.  5{i2 
(quoting  definition  in  White  v.  Owen,  30  Grtt 
[71  Va.]  43). 

Otber  serious  aUment 

The  words  "other  serious  ailment,"  in  an 
application  for  life  insurance,  declaring  tlmt 
the  applicant  had  never  had  any  of  listed  dis- 
eases, some  60  in  number,  or  any  ''other 
serious  ailment,"  modify  the  negative  an- 
swers to  the  list  of  questions  as  to  whether 
the  applicant  had  suffered  from  the  listed  dis- 
eases, and  the  words  called  for  ailments  of 
a  serious  character,  and  the  statement  was  a 
representation  and  not  a  warranty,  and  In- 
surer may  not  defeat  a  recovery  on  the  poli- 
cy without  averring  and  proving  the  materi- 
ality of  the  statement  and  that  it  was  known 
to  be  false  when  made.  Minnesota  Mut  Life 
Ins.  Co.  v.  Link,  82  N.  B.  637,  639.  230  III 
278. 

Other  shows 

Under  section  51  of  the  Greater  New 
York  charter,  and  sections  305,  352,  of  ordi- 
nances passed  pursuant -to  such  charter  pro- 
vision,  providing  that  a  license  may  be  le- 
quired  of  all  common  shows,  and  providing 
that  a  "common  show"  shall  be  deemed  to 
include  Ferris  wheel,  gravity  steeplechase 
chute,  scenic  cave,  bicycle  carousd,  scente 
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railway,  striUng  machines,  switcSblMick,  mer- 
ry-go-roQiid,  puiM;>et  shows,  ball  games,  and 
all  "other  shows  of  like  character,"  the  glv- 
ing  of  a  free  moving  picture  show  in  an  loe 
cream  saloon  and  candy  store,  while  not 
within  the  term  "other  shows  of  like  charac- 
ter,** is  included  in  the  words  "common 
shows,"  since  those  words  are  not  limited  by 
the  list  given,  but  include  many  others  not 
given.  Welstblatt  v.  Bingham,  109  N.  Y. 
Supp.  545,  546,  58  Misc.  Rep.  328. 

Other  soiuroes 

In  United  States  v.  Norton,  01  U.  S.  566, 
568,  23  L.  Ed.  454,  the  court,  after  quoting 
'Webster's  lexical  definition  of  the  term  "rev- 
enue"  as  the  "income  of  a  nation,  derived 
from  its  taxes,  duties,  or  other  sources,  for 
the  payment  of  the  national  expenses,"  say : 
"The  phrase  'other  sources'  would  include  the 
proceeds  of  the  public  lands,  those  arising 
from  the  sale  of  public  securities,  the  receipts 
of  the  Patent  Office  in  excess  of  its  expen- 
ditures,  and  those  of  the  Post  Office  Depart- 
ment" People's  United  States  Bank  v. 
Goodwin,  162  Fed.  937,  941. 

Otker  state  or  soTemment 

The  phrase  "other  state,**  in  P.  L.  1893, 
p.  301,  making  it  lawful  for  any  corporation, 
created  under  the  revised  corporation  act  of 
1875,  to  purchase,  hold,  and  dispose  of  shares 
of  the  capital  stock  of  any  corporation  cre- 
ated under  the  laws  of  any  "other  state," 
did  not  include  a  foreign  country.  Warren 
▼.  Pim,  50  Atl.  773,  775,  66  N.  J.  Eq.  853. 

Other  stock 

The  statute  requiring  actions  against  a 
railroad  for  damages  for  killing  animals, 
such  as  horses,  mules,  cattle,  or  other  stock, 
to  be  brought  in  the  county  where  the  killing 
occurred,  does  not  apply  to  actions  for  kill- 
ing dogs ;  "other  stock*'  only  including  such 
animals  as  those  mentioned,  so  that  it  was 
not  necessary  to  prove  that  a  dog  was  killed 
in  the  counly  where  the  action  was  brought 
£:i  Dorado  &  B.  R.  Co.  v.  Knox,  117  S.  W. 
779,  781,  90  Ark.  1,  134  Am.  St  Rep.  17. 

Under  Pub,  St  1882,  c.  11,  f  20,  provid- 
ing that  all  personal  estate  shall  be  as- 
ses:*ed  to  the  owner  in  the  city  of  which  he 
is  an  Inhabitant,  except  that  all  goods,  wares, 
and  merchandise,  "and  other  stock  in  trade," 
In  cities  other  than  where  the  owner  resides, 
shall  be  taxed  in  those  places  where  the  own- 
er hires  or  occupies  manufactories,  stores, 
shops,  or  wharves,  the  capital  used  in  con- 
ducting the  business  of  a  banker  and  broker 
was  not  taxable  at  the  place  where  such 
business  is  located  but  at  the  place  of  resi- 
dence of  such  banker  and  broker.  Prince  v. 
City  of  Boston,  79  N.  E.  741,  193  Mass.  545 
(citing  Tisdale  v.  Harris  [Mass.]  20  Pick.  9; 
Somerby  v.  Buntin,  118  Mass.  279,  19  Am. 
Bep.  459;  Boston  Loan  Go.  v.  Boston,  137 
Mass.  332;  Barron  v.  Boston,  72  N.  E.  951, 
387  Mass.  168;  Martin  v.  Portland,  17  Atl. 
72,  81  Me.  293). 


Otbor  strvetnre 

The  phrase  "other  structure,"  in  71  Ohio 
Laws,  p.  168,  §  1,  providing  that  any  person 
who  shall  perform  labor  or  furnish  machin- 
ery or  materials  for  erecting,  altering,  re- 
pairing, or  removing  any  house,  mill,  manu- 
factory,  or  other  building,  fixture,  bridge;,  or 
other  structure,  by  virtue  of  a  contract  with 
the  owner  or  owners,  shall  have  a  lien  to  se- 
cure the  payment  of  the  same,  must  be  lim* 
ited  to  improvements  on  the  same  class  as 
those  spedflcaUy  named,  and  cannot  be  ex- 
tended so  as  to  include  a  railroad.  Rutlier- 
ford  V.  Cincinnati  &  P.  R.  Ck>.,  35  Ohio  St 
559,  563. 

The  term  "other  structure,"  as  used  in 
Act  March  12,  1887  (St.  1886-87,  p.  112,  c. 
95)  I  8,  declaring  guilty  of  a  felony  one  who 
maliciously  deposits  or  explodes  at,  in,  un- 
der, or  near  any  building,  vessel,  railroad, 
tramroad,  or  cable  road,  or  any  train  or  car, 
or  any  depot,  stable,  car  house,  theater,  school- 
house,  church,  dwelling  house,  or  other  place 
where  human  beings  usually  inhabit,  as- 
semble, frequent,  or  pass  and  repass,  any  ex- 
plosive^  with  intent  to  injure  or  destroy  such 
building  or  other  structure,  does  not  apply 
only  to  the  specifically  enumerated,  but  in- 
cludes the  malicious  depositing  and  explod- 
ing of  dynamite  in  the  levels,  stopes,  and 
chutes  of  a  working  mine.  In  re  Mitchell, 
82  Pac.  347,  348,  1  Cal.  App.  396. 

Const  art  15,  f  1,  after  authorizing  the 
Legislature  to  establish  harbor  lines  in  front 
of  dtiee,  declares  that  the  state  shall  not 
grant  rights  in  the  waters  beyond  such  lines, 
nor  relinquish  control  of  any  area  lying  be- 
tween the  harbor  line  and  the  line  of  ordina- 
ry high  tide  or  such  other  line  not  less  than 
50  nor  more  than  600  feet  from  the  harbor 
line  as  may  be  determined  by  the  commission- 
ers, but  such  area  shall  be  reserved  for  "land- 
ings, wharves,  streets  and  other  convenienc- 
es of  navigation  and  commerce.*'  Section  2 
directs  that  the  Legislature  shall  provide  for 
leasing  the  right  to  build  wharves,  docks,  and 
other  structures  on  the  harbor  areas,  and 
Laws  1907,  p.  674,  c.  244,  empowers  railroads 
to  appropriate  lands  by  condemnation,  but  ex- 
empts harbor  areas.  Held,  that  the  word 
"commerce"  as  used  in  section  1  included 
commerce  by  both  land  and  sea,  and  that  the 
words  "other  structures"  in  section  2  was 
equivalent  In  meaning  to  the  words  "other 
conveniences"  in  the  first  section ;  and  hence 
neither  the  Constitution  nor  the  statute  pre- 
cluded a  railroad  company  from  acquiring 
the  right  to  cross  the  harbor  area  by  obtain- 
ing a  lease  of  the  right  of  way  from  the 
state,  provided  that  in  doing  so  it  did  not  in- 
terfere with  navigation  of  the  stream.  State 
ex  rel.  Hnlme  v.  Puget  Sound  &  G.  H.  Ry.  Co., 
103  Pac.  809,  811,  54  Wash.  530. 

The  words  "other  structures,"  as  used  in 
Qulf,  C.  &  S.  F.  Ry.  Co.  v.  Clark,  101  Fed. 
678,  41  0.  a  A.  597,  in  which  it  is  held  that 
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"a  riparian  owner  may  constmct  necessary 
enibankments,  dykes,  or  other  structures  to 
maintain  his  bank  of  the  stream  in  its  origi- 
nal condition/*  does  not  include  a  "Jetty/' 
which  is  a  dam  projected  into  the  stream  for 
the  purpose  of  deflecting  the  current  so  as  to 
deepen  the  channel,  or  to  form  an  eddy  be- 
low the  obstruction  in  which  sediment  may 
be  deposited,  thereby  extending  and  protect- 
ing the  banks.  Morton  t.  Oregon  Short  Line 
Ry.  Co.,  87  Pac.  151,  153,  48  Or.  444,  7  L.  R. 
A.  (N.  S.)  844,  120  Am.  St.  Rep.  827. 

As  used  in  an  act  to  regulate  the  location 
of  "pesthouses,  crematories,  and  other  objec- 
tionable structures,"  the  word  "stmctures" 
means  some  structure  of  like  character;  that 
is,  some  sort  of  a  building.  Frelinghuysen  y. 
Town  of  Morristown,  70  AU.  77,  79,  76  N.  J. 
Law,  271. 

Otber  suitable  artloles 

Under  BalUnger's  Ann.  Codes  &  St.  §  409, 
providing  that  the  county  surveyor  shall  be 
furnished  "with  all  necessary  cases  and  other 
suitable  articles/'  and  section  342  giving  the 
county  commissioners  general  charge  of  the 
county  property  and  the  managemenir  of  the 
county  funds  and  business,  the  county  com- 
missioners are  bound  to  procure  for  the  sur- 
veyor a  surveyor's  transit,  which  is  within 
the  quoted  words  "other  suitable  articles." 
State  ex  rel.  Manning  v.  Major,  97  Pac.  249, 
50  Wash.  355. 

Other  siuae 

The  term  "other  sums,*'  as  used  in  an  op- 
tion for  purchase  of  a  mine,  providing  for 
certain  payments  and  certain  work  at  certain 
times,  by  the  purchaser,  and  that  if  the  pu]> 
chaser  shall  fail  to  pay  any  of  the  install- 
ments of  the  purchase  price,  or  sliall  fail  to 
comply  with  any  of  the  covenants  or  condi- 
tions, the  contract  shall  terminate,  and  all 
payments  or  "other  sums"  which  may  have 
been  paid  by  the  purchaser  shall  be  forfeited 
and  become  liquidated  damages,  includes 
money  paid  for  work  done  on  the  mining 
claims  referred  to.  K.  P.  Min.  Co.  v.  Jacob- 
son,  83  Pac.  728,  730, -30  Utoh,  115,  4  L.  R.  A. 
(N.  S.)  755. 

Other  snppliee 

California  county  government  act  (St. 
1897,  p.  459,  c.  277,  f  25,  subd.  8)  confers  ex- 
press authority  on  the  board  of  supervisors 
to  furnish  a  courthouse  without  requiring 
competitive  bidding.  Section  4  (page  452) 
gives  the  board  general  authority  to  purchase 
such  personal  property  as  may  be  necessary 
in  the  exercise  of  Its  powers ;  and  section  25, 
subd.  21  (page  464),  declares  that  the  board 
shall  annually  advertise  for  bids  for  furnish- 
ing the  county  with  stationery,  clothing,  bed- 
ding, groceries,  provisions,  drugs,  medicines, 
"and  all  other  supplies."  Held,  that  the  term 
"other  supplies'*  had  reference  to  ordinary 
supplies  whldi  the  board  was  required  to 
keep  for  use  and  replenish  annually,  If  need- 


ed for  distribution  among  the  county  officers, 
and  did  not  Include  furnishings  for  the  court- 
house, which  the  board  was  authorized  to 
purchase  without  advertising  for  bids.  Riv- 
erside County  ▼.  Yawman  Sc  Erbe  Mfg.  Co.,  86 
Pac.  900,  901,  8  Cal.  App.  eOl. 

Other  tangible  property 

The  term  "other  tangible  property,"  in 
a  statute  providing  that  every  person  engaged 
in  the  business  of  buying  and  selling  grain 
for  profit  shall  be  a  grain  broker  and  shall. 
at  the  time  required  by  the  act,  determine 
under  oath  the  average  amount  of  capital  in- 
vested in  such  business,  exclusive  of  real  es- 
tate or  "other  tangible  property"  assessed 
separately  for  the  preceding  year,  and  taxes 
shall  be  charged  on  such  average  capital  tbe 
same  as  other  property,  is  equivalent  to  all 
tangible  property,  including  real  estate,  and 
where,  in  ascertaining  the  average  capital  for 
assessment  as  such,  all  tangible  property  that 
is  capable  of  being  assessed  separately,  in- 
cluding real  estate,  is  separately  assej^sed. 
and  the  value  thereof  deducted,  the  object  of 
the  statute  is  reached,  and  the  constitutional 
requirement  that  all  pr<^;)erty  shall  be  valued 
for  taxation  and  required  to  bear  its  share 
of  the  public  burden  is  accomplished,  and 
the  tangible  property  of  a  grain  broker,  in- 
cluding real  estate,  must  be  assessed  iu  pre- 
cisely the  same  manner  as  the  property  em- 
ployed in  other  ways  is  assessed.  Central 
Gx'auaries  Co.  v,  Lancaster  County,  113  N.  W. 
199,  201,  77  Neb.  319. 

Otlier  taking  oAeer 

The  words  "other  taxing  officers,*'  as  used 
in  the  act  abolishing  the  state  board  of 
taxation  and  creating  in  lieu  thereof  a  board 
for  equalization,  reviaion,  review,  and  eo- 
forcement  of  tax  assessments,  and  providing 
in  section  34  that,  wliere  complaint  is  made 
to  the  created  board  by  any  person  or  cor- 
poration aggrieved  by  the  assessment  of  pn>i>- 
erty,  the  board  shall  have  the  power  to  re* 
view  and  correct  the  action  of  the  local  as- 
sessors or  "other  taxing  officers*'  and  of  all 
"boards  of  tax  review"  by  reducing  or  In- 
creasing such  assessment,  reffers  only  to  local 
taxing  officers,  and  the  term  "boards  of  tax 
review*'  referred  to  in  the  statute  meaui 
boards  that  exercise  an  appellate  review  of 
the  acts  of  local  assessors  and  other  local  tax- 
ing officers.  Tuckerton  R.  Co.  v.  State 
Board  of  Assessors,  67  AtL  09,  70,  75  N.  J- 
Law,  157. 

Other  tltiiis 

In  an  action  on  an  insurance  policy,  a 
plea  averring  that  the  applicatioii  made  by 
assured  provided,  among  "other  things,"  that 
all  statements  contained  in  the  application 
w^ere  true,  and  then  alleging  a  false  state 
ment  by  assured,  was  bad  in  falling  to  al- 
lege or  show  that  by  the  contract,  taken  as  a 
whole,  the  answers  were  warranted  as  tme 
and  amounted  to  more  than  untme  represon- 
tatlons  immaterial  to  the  risk.    For  all  that 
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is  shown  in  the  plea,  the  "other  things"  they 
aver  to  be  in  the  application  and  contract 
may  so  control  the  itartlcnlar  provision  there- 
in mentioned  as  declaring  a  warranty  as  to 
show  the  answers  relating  to  certain  disease 
were  not  Intended  to  be  and  were  not  in  fact 
warranted  to  be  true.  Schlosa  St  Kah'n  v. 
Westchester  Fire  Ins.  Co.,  37  South.  701. 141 
Ala.  566^  109  Am.  St.  Bep.  58. 

Greater  New  York  Charter,  Laws  1001,  p. 
823,  c.  406,  I  780,  authorizes  the  marshal  to 
enter  any  building  to  examine  "the  stoves  and 
pipes  thereto,  ranges,  furnaces  and  heating 
apparatus  of  every  kind  whatsoever,  includ- 
ing the  chimneys,  flues  and  pipes  with  which 
the  same  may  be  connected,  engine  rooms, 
boilers,  ovens,  kettles,  and  also  all  chemical 
apparatus  or  other  things  which  in  his  opin- 
ion may  be  d&ngerous  in  causing  or  promote 
ing  fires."  Held,  that  the  *'other  things"  are 
not  limited  to  the  classes  previously  specified, 
and  that  a  dumb-waiter  shaft,  extending 
from  the  basement  to  the  roof,  but  without 
connection  with  the  outer  air  at  the  roof, 
may  be  condemned  as  dangerous,  and  specific 
changes  ordered  therein.  Lantry  v.  Mede, 
108  X.  Y.  Supp.  1099,  1100,  58  Misc.  Rep.  221. 

Oilier  timber 

The  title  of  Laws  1899,  p.  3S2,  "An  act 
for  the  improvement  of  the  navigation  of  riv- 
ers and  their  tributaries  ♦  ♦  ♦  and  for 
collecting  tolls  and  charges  thereon  for  the 
floating,  driving  and  handling  of  sawlogs  and 
other  timber  products  and  the  navigation  of 
barges  and  rafts,"  was  broad  enough  to  em- 
brace **booms"  and  "brails,"  which  are  com- 
posed of  logs  and  timber  products.  St  Joe 
Imp.  Co.  V.  Laumierster,  112  Pac.  688,  684, 
19  Idaho,  66. 

The  terms  "logs,  lumber,  or  other  tim- 
ber," as  used  in  Acts  1903,  pp.  682-689,  re- 
quiring persons  hauling  "logs,  lumber,  or  oth- 
er timber  of  whatsoever  description  over  the 
public  roads  of  the  country  to  secure  a  li- 
cense," do  not,  in  the  connection  used,  include 
firewood.  Kennamer  v.  State,  43  South.  482, 
483,  150  Ala.  74. 

Oilier  unlawful  disposition 

Where  accused  ordered  liquor  for  anoth- 
er from  a 'dealer  without  the  state,  receiving 
an  amount  sufficient  to  pay  therefor,  accused 
was  an  agent,  and  was  not  liable  under  Code 
1907,  §  7363,  making  it  an  oftense  to  aid  ih 
an  unlawful  sale  or  purchase  or  other  unlaw- 
ful disposition  of  liquor,  or  to  act  as  agent 
of  the  purchaser  in  procuring  an  unlawful 
purchase,  etc.;  the  separation  of  accused's 
part  of  the  liquor  from  that  ordered  for  the 
other  not  being  a  "sale"  or  "other  unlawful 
disposition  of"  liquor  within  the  statute. 
Vernon  v.  State,  60  South.  57,  58,  161  Ala.  83. 


Othmr  vaprof  essioBAl  oonduot 

Act  April  17,  1907  (Laws  1907,  p.  227,  c, 
123)  I  JLIt  authorizes  the  refusal  of  a  llcenae 
to  practice  medicine  for  a  conviction  of  a 


crime  of  the  grade  of  a  felony,  or  one  which 
involves  moral  turpitude,  or  procuring  or  aid- 
ing or  abetting  the  procuring  of  a  criminal 
abortion,  or  for  "other  grossly  unprofession- 
al or  dishonorable  conduct  of  a  character 
likely  to  deceive  or  defraud  the  public." 
Held,  that  by  the  use  of  the  word  "other," 
in  the  clause  quoted,  it  was  Intended  that 
the  conduct  referred  to  therein  should  be  sim- 
ilar in  its  nature  to  that  designated  in  the 
preceding  subdivision  and  defined  as  a  crime 
of  the  grade  of  a  felony,  etc  Morse  v.  State 
Board  of  Medical  Examinem,  122  S.  W.  446, 
447.  57  Tex.  Civ.  App,  93, 

Oilier  valuable  minerals  or  deposits 

The  words  "other  valuable  deposits'* 
(Rev.  St.  {  2320)  In  the  clause  relating  to  the 
location  of  lode  mining  claims,  "mining 
claims  upon  veins  or  lodes  of  quartz,  or  oth- 
er rock  in  place  bearing  gold,  silver,  cinna- 
bar, lead,  tin,  copper,  or  other  valuable  de- 
posits," Include  nonmetalllferous,  as  well  as 
metalliferous,  deposits.  Webb  v.  American 
Asphaltum  Mln.  Co.,  157  Fed.  203,  205,  84 
C.  C.  A.  651. 

Const  art  18,  I  4,  provides  that  all 
mines  and  mining  claims,  etc.,  containing  or 
bearing  gold,  silver,  copper,  lead,  coal,  or  oth- 
er valuable  mineral  deposits,  shall  be  taxed, 
etc.,  and  the  net  annual  proceeds  of  all  mines 
and  mining  claims  shall  be  taxed,  etc.  At  the 
time  the  Constitution  was  framed  the  speci- 
fied metals  were  the  only  ones  mined  in  large 
quantities  in  the  territory,  and  coal,  with  the 
exception  of  lime  and  common  rock,  was  the 
only  nonmetalUc  product  mined  in  quantity 
sufficient  to  Justify  the  method  of  taxation 
proposed.  Held,  that  the  classification  was 
not  intended  as  a  limitation,  but  an  enumera- 
tion .of  substances  then  produced  in  quantity 
sufficient  to  warrant  the  method  of  taxation 
Imposed,  and,  under  the  exception  to  the  rule 
of  ejusdem  generis  that  where  the  particular 
things  enumerated  are  complete  so  that  there 
remain  no  others  of  like  kind,  then  the  things 
that  fall  within  the  general  words  must  be 
assumed  to  be  of  a  different  kind  and  not 
ejusdem  generis  with  those  enumerated,  the 
phrase  "other  valuable  mineral  deposits"  em- 
braces all  mineral  deposits.  Including  a  de- 
posit of  gypsum  and  the  net  annual  profits 
from  the  sale  of  products  manufactured 
therefrom  are  taxable  under  the  section.  Ne- 
phi  Plaster  &  Mfg.  Co.  v.  Juab  County,  93 
Pac.  53,  54,  S3  Utah,  114,  14  L.  R.  A.  (N.  S.) 
1043. 

The  words  "other  minerals"  or  "other 
valuable  minerals,"  taken  in  the  broadest 
sense,  would  include  i)etroleum  oil,  but  If  the 
parties  did  not  intend  that  the  title  to  pe- 
troleum and  gas  should  pass  the  title  remains 
in  the  owner  of  the  fee.  A  deed  purporting 
to  convey  all  minerals  underlying  described 
land  does  not  convey  the  natural  gas  there- 
under, where  the  parties  do  not  contemplate 
a  conveyankce  thereof.    McEiimey's  Heirs  t» 
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Central  Kentucky  Natural  Oas  Co.,  120  S.  W. 
314,  316,  184  Ky.  289,  20  Ann.  Oas.  034  (quot- 
ing and  adopting  definition  in  Donahue,  Pe- 
troleum &  Gas,  p.  220). 

Other  Talue  la  biuiiiess 

Where  the  business  of  a  decedent  is  con- 
tinued by  the  administrator,  the  good  will  of 
such  business  is  an  asset  subject  to  a  trans- 
fer tax,  under  the  term  "other  value  in  busi- 
ness.'' In  re  Keahon's  Estate,  113  N.  Y. 
Supp.  926,  927,  60  Misc.  Bep.  508. 

Otlier  Tehioles 

Rev.  St.  1895,  art  3017,  subd.  1,  author- 
izing an  action  for  death  uy  the  negligence 
of  the  **proprietor,  owner,  charterer,  hirer 
of  any  railroad,  steamboat,  stagecoach  or 
other  vehicle  for  the  conveyance  of  goods  or 
passengers,"  applies  to  carriers  transporting 
persons  or  freight  from  some  point  of  origin 
to  some  more  or  less  distant  point  of  desti- 
nation, and  does  not  apply  to  an  elevator  In 
an  office  building  used  to  transport  persons 
visiting  the  building ;  the  words  "other  vehi- 
cle'* meaning  a  vehicle  performing,  substan- 
tially at  least,  the  seme  office  and  serving  the 
same  necessities  as  a  railroad,  steamboat,  or 
stagecoach.  Farmers*  &  Mechanics*  Nat 
Bank  v.  Hanks,  137  S.  W.  1120,  1125,  104 
Tex.  320.  Under  the  rule  ejusdem  generis, 
the  words  "other  vehicles  for  the  conveyance 
of  goods  or  passengers*'  should  be  construed 
to  mean  vehicles  for  the  conveyance  of  goods 
or  passengers  for  hire,  and  that  the  section 
therefore  did  not  confer  a  right  of  action  for 
wrongful  death  caused  by  the  alleged  negli- 
gence of  the  driver  of  a  private  vehicle,  used 
solely  to  further  the  owner*s  private  business. 
Pulom  V.  Jacob  Dold  Packing  Co.,  182  Fed. 
356,359. 

In  the  title  to  Laws  1909,  c.  259*  (Rev. 
Laws  Supp.  1909,  f§  1278—1,  1278—25),  "An 
act  to  license  and  define  the  road  regulations 
of  motor  vehicles  and  other  vehicles,"  etc.,  the 
term  "other  vehicles"  is  not  limited  to  other 
vehicles  of  the  same  nature  not  usually 
known  as  "motor  vehicles,"  such  as  steam  or 
electrically  propelled  vehicles.  State  v.  Rus- 
sian, 127  N.  W.  495,  496,  111  Minn.  488,  31 
L.  R.  A.  (N.  S.)  682. 

A  municipal  ordinance,  providing  that  no 
person  shall  set  up,  employ,  or  use  any 
hackney  coa<^,  cab,  or  "other  veliicle"  for 
the  conveyance  of  passengers,  for  hire,  with- 
out a  license,  though  passed  before  the  ad- 
vent of  automobiles,  includes  taxlcabs  used 
for  hire.  State  v.  Dunklee,  84  Atl.  40,  76 
N.  H.  439,  Ann.  Gas.  1913R,  754. 

OtliMp  works 

The  words  "other  works,"  as  used  in  Pen. 
Code  1895,  f  1089,  which  provides  that  mis- 
demeanor convicts  shall  be  sentenced  to  work 
on  the  public  works,  or  on  such  other  works 
as  the  county  authorities  may  employ  the 
chain  gang,  authorises  the  employment  of 
chain  gangs  am  private  works,  provkUng  the 


actual  control  of  the  prisoners  it  exerdsed 
by  the  county  authorities.  McDonald  ▼. 
State,  64  &  B.  U08,  1110,  6  Oft.  Aw.  330. 

OTHER  nrflUBAHOB 

.Where  the  Insured  at  the  time  of  ap- 
plying for  insurance,  informed  the  company's 
agent  that  there  was  a  certain  amount  of  in- 
surance on  the  property,  and  that  additknal 
insurance  was  desired,  and  the  company  is- 
sued additional  insurance,  the  oontinuatioii 
of  the  existing  insurance,  either  by  renewals 
of  policies,  already  thereon,  or  by  snbetitnt- 
Ing  other  policies,  was  not  "other  insorance," 
within  the  company's  policy,  stipulating  that 
it  should  be  void  if  the  insured  should  there- 
after procure  other  insurance.  Lewis  t. 
Guardian  Fire  &  Ufe  Assur.  Ck>.,  87  N.  Y. 
Supp.  525,  527,  93  App.  Div.  157. 

The  term  **other  insurance,"  used  in  an 
indorsement  on  a  lire  poUcy,  means  insor- 
ance in  addition  to  that  effected  by  the  policy 
Itself.    De  Loach  St  Co,  v.  Jfitna  Ins.  Co.,  62 

5.  E.  473,  474,  4  Ga.  App.  746. 

A  void  Insurance  policy  does  not  consti- 
tute "other  insurance,"  within  a  clause  pro- 
viding that  a  certain  policy  shall  be  void  if 
Insured  has  or  shall  make  any  other  insur- 
ance on  the  property.  Hayes  v.  Milfoid  Mat 
Fire  Ins.  Co.,  49  N.  EL  754,  766^  170  Mass. 
492. 

OTHERS 

The  word  "others,"  In  a  complaint  al- 
leging that  the  action  is  brought  for  the 
benefit  of  plaintiff  and  of  all  "others"  simi- 
larly situated  and  interested  in  the  questions 
involved,  and  who  may  contribute  to  the  ex- 
penses of  the  same,  means  two  at  leai^. 
Climax  Specialty  Co.  v.  Seneca  Button  Co^ 
103  N.  T.  Supp.  S22,  824,  54  Misc.  Rep.  152. 

um  •  0  i^  order  to  read  the  ezpr»- 
sion  'survivors,'  in  a  will,  as  meaning  'oth- 
ers,' there  must  be  a  gift  over,  or  some  olh* 
er  indication  of  the  manifest  intention  to 
oust  the  ordinary  interpretation."  Hill  t. 
Safe  Deposit  &  Trust  Co.,  60  Aa  446.  44& 
101  Md.  60,  4  Ann.  Cas.  577  (quoting  and 
adopting  definition  In  Anderson  r.  Brown. 
35  Ati.  937,  84  Md.  271). 

OTHERWISE 

See  Not  Otherwise. 

The  words  "or  otherwise**  in  law,  when 
used  as  a  general  phrase  following  an  enn< 
meratlon  of  particulars,  are  commonly  later- 
preted  in  a  restricted  sense,  as  referring  to 
such  other  matters  as  are  kindred  to  tbe 
classes  before  mentioned,  receiving  an  ^us- 
dem  generis  interpretation.  New  York  Ufe 
Ins.  Co.  V.  McDearmon,  114  S.  W.  57.  59. 13S 
Mo.  App.  671  (QUotlDg  6  Words  and  Phnses. 
p.  6105) ;  Fleming  v.  City  of  Borne,  61  S.  £. 

6,  6, 130  Ga.  888  (citing  6  Words  and 
p.  610(9. 
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Id  Bey.  St  8  903»  providing  tbat  any  offi- 
cer of  the  state,  or  any  other  perBon,  who 
shall  convert  to  his  own  use,  In  any  way 
whateyer,  or  shall  use*  by  way  of  Inyestment 
in  any  kind  of  property  or  merchandise,  or 
shall  loan,  with  or  without  interest,  or  nse 
in  any  other  manner  than  as  directed  by  law, 
any  portion  of  the  public  money  which  he  is 
authorized  to  collect,  or  which  may  be  in- 
trusted to  his  keeping  or  disbursement,  or 
for  any  other  purpose,  shall  be  guilty  of  an 
embezzlement  of  the  same,  the  words  "or  for 
any  other  purpose"  are  equivalent  to  **or 
otherwise."  An  indictment  is  not  bad  on 
the  ground  that  the  pleader  used  the  words 
"or  otherwise"  in  framing  the  indictment  in- 
stead of  "or  for  any  other  purpose."  State 
V.  Dudenhefer,  47  South.  614,  617,  618,  122 
La.  28a 

Specific  language  in  one  section  of  a  by- 
law win  preyall  oyer  a  yague  and  general 
term  "or  otherwise"  contained  in  another 
section  of  the  by-law.  Thus,  where  section 
330  of  the  by-laws  of  a  mutual  benefit  asso- 
ciation provided  that,  if  any  designation  of  a 
beneficiary  should  fail  "for  Illegality  or  oth- 
erwise," the  benefit  should  be  payable  to  the 
person  or  persons  mentioned  in  class  first, 
would  be  controlled  by  section  831,  providing 
that  in  the  event  of  the  death  before  the  de- 
cease of  a  member  of  one  or  more  of  the 
beneficiaries  designated  by  him  in  accordance 
withL  the  laws  of  the  order,  if  he  shall  have 
made  no  other  or  further  disposition  thereof, 
as  provided  in  the  laws  of  the  order  upon  his 
death,  that  part  of  the  benefit  made  payable 
to  the  deceased  beneficiary  or  benefldartM 
shall  be  paid  to  the  surviving  beneficiary  or 
the  surviving  beneficiaries  equally.  PolhUl 
V.  Battle,  52  S.  E.  87,  88,  124  Qa.  111. 

In  an  action  against  the  sureties  on  a 
t>ond  given  by  a  widow  for  community  prop- 
erty, in  which  it  appeared  that  prior  to  the 
date  of  the  bond  she  had  used  the  proceeds 
of  tlie  community  property  to  pay  debts  for 
Improvements  on  her  own  property,  and 
TThere  defendants  contended  that  her  use 
constituted  a  devastavit,  a  charge  that  de- 
fendants were  not  liable  is  she  used  the  pro- 
ceeds for  the  payment  of  debts  and  support 
of  tlie  children  "or  otherwise,"  before  the 
date  of  the  bond,  was  erroneous.  Neaves  v. 
Griffin  (Tex.)  80  S.  W.  420,  421. 

Ribbons  composed  chlefiy  of  silk,  but  in 
part  of  cotton,  are  not  "ribbons    ♦    ♦    ♦    of 
ootton,    •    ♦    •    wheth^  composed  in  part 
4jff  India  rubber  or  otherwise,"  under  Tariff 
Act  Jnly  24,  18&7,  c  11,  §  1,  Schedule  I,  par. 
320,  30  Stat  179,  for  the  word  "otherwise" 
Is    tbere  used  with  the  meaning  of  '*not," 
^u:id  not  as  relating  to  other  materials  than 
India  rubber.    Such  ribbons  are  properly  as- 
leased  as  manufactures  of  silk,  under  para- 
^Tapb  SOI  of  Schedule  I.    Gartner,  Sons  ft 
4jo.  r.  United  States  104  Fed.  057,  958. 


Otkerwise  •haiige 

Authority  under  the  charter  of  the  dty 
of  Atlanta  "to  open,  lay  out,  to  widen, 
straighten,  or  otherwise  change  streets"  with- 
in the  city  does  not  comprehend  the  power  to 
abandon  a  thoroughfare  and  open  another 
to  take  its  place  over  a  strip  of  land  running 
parallel  v^ith,  but  some  26  feet  distant  from, 
the  nearest  boundary  line  of  the  street  sought 
to  be  vacated  and  devoted  to  a  purpose  Incon- 
sistent with  its  use  by  the  public.  Goker  v. 
Atianta.  K.  &  N.  Ry.  Co.,  51  S.  B.  481,  482, 
123  Ga.  483. 

Otlterwise  ooatre|r 

The  term  "otherwise  conyey,"  as  used 
in  Rev.  St  1805,  art.  651,  providing  that  ev- 
ery corporation  shall  have  power  to  hold, 
purchase,  sell,  mortgage,  or  "otherwise  con- 
vey** such  real  estate  as  the  purposes  of  the 
corporation  shall  require,  embraces  the  pow- 
er to  lease  the  real  estate  of  the  corporation. 
Starke  v.  J.  M.  Qufley  Petroleum  Co.,  86  S. 
W.  1,  3,  98  Tex.  542,  4  Ann.  Gas.  1057. 

Otherwise  dispose  of 

The  phrase  "or  otherwise  dispose  of,**^ 
as  used  in  a  statute  making  it  an  offense  to 
"sell,  give  away,  or  otherwise  dispose  of 
liquor  without  a  license,  must  be  construed  as 
extending  only  to  a  disposition  in  ejusdem 
generis  with  a  sale  or  a  gift.  They  axe  not 
to  be  extended  to  any  and  every  act  which 
may  be  said  to  be  a  disposition.  It  would 
be  a  departure  from  the  rule  of  statutory 
construction  to  give  the  general  words  "or 
otherwise  dispose  or*  so  loose  and  expansive 
a  construction  as  to  include  within  them  any 
act  not  akin  to  a  sale  or  gift,  not  intended  as, 
and  not  having  in  it  any  of  the  properties  of, 
a  parting  with  property  by  one  person  to 
another.  Where  defendant,  having  no  pos- 
session or  otherwise  of  whisky,  at  the  request 
of  another  got  and  gave  it  to  the  latter,  it 
being  the  property  and  In  the  possession  of 
a  third  person,  and  taken  from  him  without 
any  authority,  there  was  no  violation  of  the 
statute.  Maxwell  v.  State,  37  South.  266, 140 
Ala.  131. 

In  view  of  Acts  1909  (Sp.  Bess.)  p.  01, 
f  81,  providing  that  the  term  "otherwise 
dispose  or*  following  the  words  "sold,  offer- 
ed for  sale,"  etc.,  when  used  in  any  indict- 
ment, shall  include  a  barter,  exchange,  giv- 
ing away,  furnishing,  or  other  manner  of 
disposition,  the  delivery  of  a  bottle  of  whisky 
by  accused  to  an  acquaintance  to  keep  for 
him,  wliile  accused  went  before  the  grand 
jury  to  testify,  would  not  support  an  indict- 
ment charging  that  he  sold  or  "otherwise 
disposed  of"  intoxicants  contrary  to  law.  In 
absence  of  a  showing  that  he  intended  or  con- 
sented that  such  acquaintance  could  use  some 
part  of  the  liquor.  O'Brien  v.  State,  57 
South.  1028^  1029,  3  Ala.  App.  173. 
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Otlierwlse  disqualified 

The  words  "otherwise  'disqualified* " 
and  "not  'disqualified,'  "  employed  in  Admin- 
istration Act  (1  Starr  &  C.  Ann.  St  1886,  p. 
270,  c.  3)  §  5,  provided  that  where  two  ex- 
ecutors are  appointed  by  the  same  will,  and 
one  or  more  of  them  dies,  refuses  to  aualify 
or  is  otherwise  disqualified,  letters  testamen- 
tary shall  be  granted  to  the  other  person,  not 
renouncing  and  not  disqualified,  plainly  mean 
not  otherwise  legally  incompetent,  or  not 
legally  competent  under  the  statute.  Clark 
V.  Patterson,  73  N.  B.  806,  809,  2U  la  533, 
105  Am.  St.  Rep.  127. 

Otherwise  improve 

Under  a  grant  to  a  city  "otherwise  to  Im- 
prove any  street,**  a  dty  had  power  to  pass 
an  ordinance  condemning,  and  ordering  the 
removal  of  an  old  brick  sidewalk.  Scott  v. 
City  of  Marshall,  85  S.  W.  08,  99,  110  Mo. 
App.  17a 

Otherwise  injnred 

Crimes  Act,  §  107. (Gen.  St.  1901,  §  2100), 
provides  that  every  person  who  shall  mali- 
ciously injure  specified  property  "or  cut 
down,  lop,  girdle,  or  otherw^ise  injure  or  de- 
stroy any  fruit  or  ornamental  shade  tree, 
being  the  property  of  another,*'  shall  be 
guilty  of  a  misdemeanor.  Held  that,  by  the 
use  of  the  words  "or  otherwise,**  the  malice 
which  is  made  an  ingredient  of  the  offense 
may  exist  against  the  owner  "or  otherwise,'* 
viz.,  against  the  property  Itself.  State  v. 
Boies,  74  Pac.  630,  633,  68  Kan.  167,  1  Ann. 
Cas.  491. 

Where  Insured,  In  his  application  for 
accident  insurance,  warranted  that  he  had 
never  had  "paralysis,  fits  of  any  kind,  brain 
disorder,  diabetes,  hernia,  varicose  veins,  or 
any  bodily  or  mental  infirmity,  injuries  or 
wounds,"  or  suffered  the  loss  of  a  limb  or  an 
eye,  except  as  stated,  and  that  he  had  never 
boen  ruptured  or  "otherwise  Injured,"  the 
words  "injuries  or  wounds'*  and  "otherwise 
Injured"  should  be  construed  to  refer  only  to 
such  serious  other  wounds  or  Injuries  not 
specified  as  might  affect  the  risk.  Trenton 
V.  North  American  Ace.  Ins.  Co.  (Tex.)  89 
a  W.  276,  277. 

Otherwise  imjwioHsly  alTeeted 

The  clause  "misrepresented  or  otherwise 
Injuriously  affected,"  In  Pen.  Code,  §  514, 
subd.  3,  providing  that  any  person  who  shall 
utter  a  writing  purporting  to  have  been 
written  or  signed  by  another,  which  writing 
the  person  uttering  it  knows  to  be  false, 
forged,  or  counterfeited,  and  by  the  uttering 
of  which  the  sentiments,  opinions,  conduct, 
interests,  or  the  rights  of  the  person  purport- 
ing to  have  signed  it  shall  be  ''misrepresent- 
ed or  otherwise  Injurlonsly  affected,*'  Is 
guilty  of  forgery,  is  In  the  alternative,  and 
the  disjunctive  clause  **or  otherwise  injuri- 
ously affected*'  does  not  qualify  or  govern  the 
meaning  of  the  word  "misrepresented***  and 


means  that  if  the  opiqlons,  Conduct,  rights, 
etc,  be  iBjurioiisly  affected  by  other  means, 
or  In  other  respects,  or  from  other  causes 
than  misrepresentation,  an  offense  is  com- 
mitted, the  same  as  If  committed  by  misrep- 
resentation. People  V,  Abeel,  91  N.  Y.  Sopp. 
6d9,  703,  45  Misc.  Rep.  86. 

Otherwise  payable 

An  accident  insurance  policy  provided 
generally  for  the  payment  of  $5,000  In  case 
of  accidental  death,  or  $10,000  if  the  fatal 
injuries  should  be  received  in  certain  specified 
circumstances.  It  also  provided  that,  in  case 
of  suicide,  the  company  should  only  be  lia- 
ble for  one-twentieth  of  the  "amount  'oth- 
erwise payable.'"  The  assured  committed 
suicide  in  a  manner  and  place  in  no  way  con- 
nected with  the  particular  circumstances 
which  would  render  the  company  llal>le  for 
$10,000*  Held,  that  the  "amount  otherwise 
payable "  plainly  meant  the  amount  payable 
had  the  death  been  accidental,  and  not  by 
suicide;  1.  e.,  one-twentieth  of  $5,000.  Van 
Slooten  V.  FldeUty  &  Casualty  Co.,  7»  N.  Y. 
Supp.  608,  609,  78  App.  Div.  627* 

Otherwise  proved 

The  words  "otherwise  be  proved,"  in  Rev. 
Code  1871,  §  1101,  providing  that  if  any  iK?r- 
Bon  shall  be  a  subscribing  witness  to  a  will 
wherein  any  devise  or  bequest  is  made  to 
such  subscribing  witness,  and  the  will  can- 
not "otherwise  be  proved,"  such  devi^je  or 
bequest  shall  be  void,  refer  to  the  execution 
of  the  will,  and  not  to  proof  of  its  contenia. 
Swanzy  v.  Kolb  (Miss.)  46  South.  549,  550. 

Otherwise  provided 

Laws  1860,  p.  592,  c.  345,  provides  that 
the  lessees  or  occupants  of  any  bulldini; 
which  shall,  without  any  fault  or  neglect  un 
their  part,  be  destroyed  or  so  injured  by  the 
elements  or  any  other  cause  as  to  be  unten- 
antable shall  not  be  liable  for  rent  to  the 
lessor  or  owner,  after  such  destruction  or 
injury,  unless  "otherwise  expressly  provided" 
by  written  agreement  or  covenant,  etc  Held 
that,  where  a  lease  provided  that,  in  case  of 
partial  damage  by  fire  not  sufficient  to  ren- 
der the  premises  untenantable,  the  landlord 
should  repair  as  speedily  as  possible,  and  in 
case  of  total  destruction  the  rent  should  be 
paid  up  to  the  time  of  the  fire  and  the  lease 
be  terminated,  and,  in  case  the  damage  by 
fire  was  so  extensive  as  to  render  the  prem- 
ises untenantable^  the  rent  was  to  oease  to 
such  time  as  the  building  could  be  put  in 
complete  repair,  without  any  provision  for 
termination  of  the  leas^  the  rights  of  tbe 
parties  were  '^otherwise  expressly  proyided,** 
and  the  statute  did  not  apply.  Weinberg  r. 
Savitzky,  93  JS".  Y.  Supp.  485,  486»  47  Mi<c 
Kep.  132. 

Where  the  city  charter  provides  that  one 
convicted  in  the  recorder's  court  may  appMl 
to  the  dty  court,  it  is  ^'otherwise  proTid«L* 
withia  Cuda  1896,  i  2969»  providii«  that,  if 
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not  otherwise  provided  by  tlie  charter  of  a 
city,  au  appeal  to  the  circuit  court  vrtll  lie 
from  a  Judgment  of  conviction  for  a  violation 
of  an  ordinance.  Reid  v.  Qreene,  47  South. 
195,  156  Ala.  640. 

Statutes  1907,  p.  581,  c.  550,  regulating 
cotistiiiction,  alteration,  and  maintenance  of 
buildings  in  Boston,  by  section  12  declares 
every  building  shall  have,  with  reference  to 
its  height,  condition,  construction,  etc.,  rea- 
sonable means  of  egress  in  case  of  fire,  satis- 
factory to  the  commissioner.  Section  13  pro- 
vides no  part  of  any  structure,  except  cor- 
nices, permanent  awnings,  string  courses, 
window  caps  and  sills,  bay  windows,  under 
such  terms,  regulations,  and  restrictions  as 
may  be  required  by  the  mayor  and  board  of 
aldermen,  and  outride  means  of  egress  as 
"otherwise  provided,"  shall  project  over  any 
public  way  or  square.  Section  17  prohibits 
less  than  two  means  of  egress  from  every 
story  of  a  building  used  above  the  first  for 
storage  or  sale  of  merchandise,  one  of  which 
means  may  be  an  outside  fire  escape.  Held, 
that  the  phrase  "otherwise  provided,"  in 
section  13,  refers  to  provisions  of  sections  12 
and  17,  and  hence,  where  it  appeared  sufll- 
dent  means  of  egress  satisfactory  to  the 
building  commissioner  were  provided  in  a 
building,  the  erection  of  a  proposed  covered 
way  attached  thereto  was  within  the  general 
prohibition  of  section  13,  and  properly  disal- 
lowed. Jordan  v.  Swasey,  89  N.  E.  108,  203 
Mass.  48. 

Otherwise  provided  by  law 

Ab  used  in  Pol.  Code  1895,  g  4350,  declar- 
ing that  the  county  treasurer  shall  dispense 
the  county's  moneys  only  on  county  warrants 
Issued  by  the  county  clerk  based  on  orders  of 
the  board  of  county  commissioners,  ''or  as 
otherwise  provided  by  law,"  the  words  **or 
OH  otherwise  provided  by  law"  Include  Jurors' 
and  witnesses'  certificates,  and  hence  the  re- 
striction of  the  treasurer's  power  of  payment 
applies  as  well  to  them  as  to  other  claims 
agaixist  the  county.  Silver  Bow  County  v. 
Davies,  107  Pac  81,  84,  40  Mont  418. 

The  appeal  required  by  Act  June  22, 
1860,  c,  188  (12  Stat.  85,  87)  §  11,  to  be  taken 
to  the  Supreme  Court  of  the  United  States  if 
the  decree  of  the  District  Court  in  certain 
private  land,  claim  cases  Is  against  the  United 
States,  is  "otherwise  provided  by  law"  with- 
in the  meaning  of  Act  March  3,  1S91,  c.  517, 
26  Stat.  828,  §  6,  making  the  Circuit  Court  of 
Appeals  the  proper  tribunal  for  the  review 
of  final  decisions  of  the  District  Court  in 
other  than  certain  excepted  cases,  which  in- 
clude those  where  it  is  otherwise  provided 
by  law.  United  States  v.  Dalcour,  27  Sup.  Ct. 
©8,  59,  203  r.  S.  408,  51  L.  Ed.  248. 

Otherwifle  iuiii#cl  itt  itttereat 

The  owner  of  the  premises  and  a  con- 
tractor for  work  thereon  are  not  Joint  con- 
-tractors  as  to  a  subcontractor,  or  ''otherwise 
united  in  interest,"  within  Code  Civ.  Proa 
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f  390,  providing  that  an  attempt  to  commence 
an  action  is  the  commencement  thereof 
against  each  defendant,  when  the  summons 
is  delivered  to  be  served  to  officers  of  the 
county  in  which  one  of  two  codefendants, 
who  are  Joint  contractors  or  otherwise  united 
in  interest,  resides.  Martens  v.  O'Neill,  115 
N.  Y,  Supp,  260.  262,  131  App.  Div.  123. 

Admlasloiis  lii  pleadlnKs  or  otlienrise 

"Otherwise,"  as  used  in  Code  1899,  c.  64, 
I  8,  providing  that  divorce  suits  shall  be 
conducted  as  other  suits  In  equity,  except 
that  the  bill  shall  not  be  taken  for  confessed, 
and,  whether  the  defendant  answer  or  not, 
the  cause  shall  be  heard  Independently  of  the 
admissions  of  either  party  in  the  pleadings 
or  "otherwise,"  operates  In  a  suit  for  divorce 
on  the  ground  of  defendant's  adultery  to  ex- 
clude evidence  of  defendant's  confessions  of 
adultery  made  in  the  country.  Trough  v. 
Trough,  53  B.  E.  630,  634,  59  W.  Va.  464,  4 
L.  R.  A.  (N.  S.)  1185,  115  Am.  St  Rep.  940, 
8  Ann.  Cas.  837  (citing  and  adopting  Hampton 
V.  Hampton,  12  S.  E.  340,  87  Va.  148). 

Advanoeaaent  or  otlierwise 

The  word  "otherwise,"  as  used  in  Civ. 
Code  art  1227,  defining  the  collation  of  goods 
as  the  supposed  or  real  return  to  the  mass 
of  the  succession  which  an  heir  makes  of 
property,  which  he  received  in  advance  of  his 
share  or  otherwise,  in  order  that  such  prop- 
erty may  be  divided,  together  with  the  other 
effects  of  the  succession^  refers  to  the  provi- 
sions contained  in  the  other  articles  relating 
to  collation,  and  Includes  everything  that 
may  have  been  received  by  the  heir  from  the 
parent  himself,  save  where  the  latter  has 
indicated  unequivocally  that  it  was  intended 
as  an  advantage.  Sibley  v.  Pierson,  51  South. 
502,  518,  125  La.  478. 

Assigameat  or  otherwise 

In  Code,  i  4604,  providing  that  no  person 
from  whom  a  party  in  interest  derives  his 
Interest  by  assignment  or  "otherwise"  shall 
be  examined  as  a  witness  as  to  any  personal 
transaction  with  a  deceased  person  against 
an  executor  of  such  person^  the  word  "other- 
wise" is  of  broad  significance.  It  means  that, 
if  the  right  asserted  by  a  claimant  depends 
for  its  existence  and  validity  upon  a  trans- 
action l)etween  the  deceased  and  a  third  per- 
son, the  evidence  of  such  third  person  shall 
not  be  allowed  to  prove  the  transaction.  Mc- 
Clanahan  v.  McClanahan,  105  N.  W.  833,  834, 
129  Iowa,  411. 

The  word  "otherwise,"  as  used  In  Code, 
§  4604,  providing  that  no  person  Interested 
in  the  event  of  an  action,  nor  any  person 
from  whom  any  party  or  interested  person 
derives  any  title  by  assignment  or  otherwise, 
shall  be  a  witness  as  to  any  personal  trans- 
action or  communication  between  such  wit- 
ness and  a  person  deceased,  means  another 
manner  er  way,  as  by  devise  or  descent,  and 
"derives"  is  defined  as  meaning  "to  receive. 
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as  from  a  source  or  origin,  to  obtain  by  de- 
scent or  transmission** ;  and  the  statute  does 
not  disciualtfy  an  agent  as  a  witness,  since  an 
agent  is  not  interested  in  the  result  of  the 
action  or  bound  by  the  Judgment.  Stiles  y. 
Beed,  130  N.  W.  376,  380,  151  Iowa,  86. 

Oontisiioiis  property  or  otliorwlse 

As  used  in  a  constitutional  provision  em- 
powering the  Legislature  to  vest  cities.  Til- 
lages, and  towns  with  the  right  to  make  local 
improvements  by  special  assessment,  special 
taxation  of  contiguous  property,  or  "other- 
wise," the  words  "or  otherwise"  were  used 
for  the  purpose  of  excluding  possibility  of 
misapprehension  that,  because  only  cities, 
towns,  and  villages  could  be  authorized  to 
make  local  improvements  by  special  assess- 
ment or  special  taxation,  they  could  not  be 
authorized  to  make  them  by  general  taxation. 
City  of  Chicago  v.  Brede,  75  N.  B.  1044,  1045, 
218  111.  528. 

Credit  or  otberwise 

"On  credit  or  otherwise,"  as  used  in  Rev. 
Codes  1899,  §  1115a,  authorizing  towns  to 
purchase  road  machinery  on  credit  or  other- 
wise, means  that  the  purchase  may  be  made 
to  be  paid  for  out  of  the  general  fund  and 
not  made  on  credit  to  be  paid  out  of  special 
taxes.  Bank  of  Park  River  v.  Town  of  Nor- 
ton, 104  N.  W.  525,  526,  14  N.  D.  143. 

Deed,  morteage,  or  otberwlse 

Const  art  3,  S  28,  providing  that  a  home- 
stead set  off  and  recorded  shall  not  be  waived 
by  deed  of  conveyance,  mortgage,  or  "other- 
wise," Includes  a  devise,  and  prevents  the 
alienation  of  the  homestead,  either  by  deed 
or  devise,  or  in  any  other  manner,  unless  the 
wife  Joins  the  husband  In  the  disposition. 
Davis  V.  Milady,  75  S.  E.  363,  364,  92  S.  C. 
135. 

S\>rfeitiiro  or  otberwlso 

Under  the  nile  ejusdem  generis,  the 
words  "or  otherwise,*'  as  used  in  Comp. 
Laws,  f  8534,  providing  that  all  corporations 
whose  charters  shall  expire  by  their  own 
limitation,  or  shall  be  annulled  by  forfeiture, 
"or  otherwise,"  shall  nevertheless  continue 
for  three  years  after  dissolution  to  prosecute 
and  defend  suits,  and  to  enable  them  grad- 
ually to  close  their  concerns,  to  dispose  of 
and  convey  their  property,  and  to  divide 
their  capital  stock,  but  not  to  continue  the 
business  for  which  they  may  have  been  estab- 
lished, should  be  referred  to  corporate  termi- 
nation by  circumstances  or  acts  not  depend- 
ent on  the  voluntary  act  of  the  corporation, 
and  not  to  voluntary  proceedings  in  its  be- 
half;  the  provision  of  the  section  being  rea- 
sonable and  beneficial  as  applied  to  a  cor- 
poration whose  charter  has  expired  or  has 
been  forfeited  at  the  suit  of  the  Attorney 
General,  but  being  inapplicable  to  dissolution 
proceedings  under  sections  10,852-10,890. 
Jacobs  V.  K.  Bement's  Sons,  126  N.  W.  1048, 
1044,  161  Mich.  415. 


ladebtedaoM  due  vmdor  poUoF  or  etk- 


A  provision  of  a  life  policy  that  any  in- 
debtedness due  the  company  under  any  pro- 
vision of  the  policy,  "or  otherwise,"  inclod- 
ing  any  balance  of  the  premiums  remaining 
unpaid,  will  be  deducted  upon  settlement  of 
the  policy,  could  not  be  construed  to  cover 
merely  indebtednes:^  arising  under  the  policy, 
but  covered  all  debts  due  the  company,  and 
would  include  advances  made  to  insured  on 
a  running  account.  Webb  v.  Missouri  State 
Life  Ins.  Co.,  115  S.  W.  481,  482,  134  Mo. 
App.  576. 

InTeetmenta  itt  bonds,  stoelut  fur  otber- 


As  used  in  Bates'  Ann.  St  f  2731,  pro- 
viding that  all  property,  real  or  personal,  in 
this  state,  whether  belonging  to  indivldoals 
or  corporations,  and  all  moneys,  credits,  in- 
vestments in  bonds,  stocks,  or  otherwise,  of 
persons  residing  in  this  state,  shall  be  taxed, 
etc.,  the  word  "otherwise"  includes  only  sncli 
property  or  investments  as  are  speciflcsUy 
mentioned  and  required  to  be  taxed  In  the 
subsequent  sections,  and  property  or  Invest- 
ments not  so  mentioned  cannot  be  taxed. 
Chisholm  V.  Shields,  66  N.  E.  93,  94,  67  Ohio 
St  874. 

Manufacture  or  otherwise 

"Changed  in  condition  by  manufacture 
or  otherwise,"  as  used  in  Tariff  Act  July  2i 
1897,  c  11,  f  5,  30  Stat  205,  means  only 
changed  in  condition  by  manufacture,  or  by 
some  process  similar  to  manufacture.  But 
any  artificial  process  is  a  process  of  manu- 
facture, and  surely  the  words  "or  otherwise** 
cannot  be  considered  to  mean  only  processes 
similflr  to  manufacture,  for  that  construction 
would  be  meaningless.  The  words  unques- 
tionably mean  changed  in  condition  from 
any  cause,  and,  as  "remanufiac^re''  would 
cover  all  artificial  processes,  so  "or  other- 
wise" will  cover  such  changes  as  occur  from 
natural  causes,  such  as  those  here  under 
discussion.  Franklin  Sugar  Refining  Co.  v. 
United  States,  137  Fed.  655,  658. 

KesliBenee  or  otherwise 

Plaintiff,  having  contracted  to  construct 
the  superstructure  of  a  bridge,  agreed  to  in- 
demnify the  bridge  company  against  all  lia- 
bility or  damage  on  account  of  accident 
whether  occasioned  by  the  omission  or  neie- 
ligeuoe  of  plaintiff,  its  agents,  or  workmen 
"or  otherwise,"  during  the  continuance  of 
the  agreement,  plaintiff  to  pay  all  Judgment» 
recovered  by  reason  of  such  accident  by  ret- 
son  of  any  suit  or  suits  against  the  bridge 
company,  including  costs,  expenses,  etc,  and 
to  give  the  bridge  company  an  indemnifying 
bond  against  all  claims  for  damages  to  per- 
sons or  property  of  whatsoever  nature  aris- 
ing during  construction  of  the  bridge.  Held, 
that  the  words  '*or  otherwise"  did  not  broad- 
en the  scope  of  plaintilTs  liability  which  was 
limited  to  aoddents  arisijig  from  acts  of 


OTHERWISE 


835 


OUR  CHILDREN 


negligence  and  omissions  by  plAlntiif,  its 
agents  and  servants,  and,  so  construed,  was 
not  contrary  to  public  policy.  Pennsylvania 
Steel  Go.  ▼.  Washington  &  Berkeley  Bridge 
Co..  194  Fed.  1011,  1017. 

Owner  or  otherwise 

The  consent  of  the  sublessee  of  the  own- 
er to,  or  his  knowledge  of,  repairs  made  by  a 
garage  keeper  to  an  automobile,  was  not  suf- 
ficient to  g^ve  the  garage  keeper  a  lien  there- 
on, under  Lien  Law  (Consol.  Laws,  c.  33)  § 
184,  giving  a  lien  for  repairs  made  by  order 
of  the  owner,  whether  conditional  vendee, 
mortgagor,  or  otherwise ;  the  words  "or  oth- 
erwise," in  the  statute,  not  including  a  lessee 
or  sublessee.  Lloyd  v.  £[ilpatrick,  127  N.  Y. 
Supp.  1096, 1098,  71  Misc.  Rep.  19. 

ProUUted  lij  law  or  otherwise 

The  word  "otherwise,'*  as  used  in  Pen. 
Code  1895,  (  428,  as  amended  by  Acts  1897, 
p.  39,  which  is  by  its  terms  made  ap]}licable 
only  in  those  counties,  cities,  or  other  locali- 
ties where  the  sale  of  liquors  "Is  prohibited 
by  law,  high  license  or  otherwise'*  really 
means  nothing  in  the  statute.  When  the 
Legislature  used  the  words  prohibited  by 
law,  it  exhausted  the  subject,  and  the  addi- 
tion of  the  words  "high  license  or  otherwise" 
was  wasteful  and  ridiculous  excess.  These 
general  words  are  sometimes  added  to  spe- 
cific enumeration  in  statutes  out  of  abun- 
dance of  caution,  but  they  usually  mean  noth- 
ing, and  the  use  of  the  word  "otherwise,** 
following  the  words  "prohibited  by  law,** 
meant  that  the  otherwise  prohibition  of  the 
sale  of  liquor  was  to  be  a  legal  prohibition; 
that  is,  prohibited  by  the  law  of  high  license 
or  otherwise  prohibited  by  law."  Rose  v. 
State,  58  8.  B.  20,  22,  1  Oa.  App.  600. 

ReoeWed  in  easln  or  otherwise 

Ky.  St.  1903,  i  422Q,  provides  that  every 
life  insurance  company,  other  than  fraternal 
assessment  life  insurance  companies,  not  or- 
ganized under  the  laws  of  the  state,  but  do- 
ing business  therein,  shall  annually  return 
to  the  Auditor  of  Public  Accounts,  for  de- 
posit in  the  insurance  department,  a  state- 
ment under  oath  of  all  premiums  receipted 
for  on  the  face  of  the  policy  for  original  in- 
surance, and  all  renewal  premiums  received 
in  cash  or  otherwise  on  business  done  in 
the  state  during  the  year,  and  shall  at  the 
same  time  pay  into  the  state  treasury  a  tax 
of  f  2  upon  each  100  of  said  premiums  as  as- 
certained. Held,  that  where  an  insurance 
company  in  its  i)olicy  stipulated  for  a  pre- 
minm  larger  than  was  actually  needed  to 
carry  the  risks  insured  against  under  ordi- 
nary conditions,  but  which  might  be  needed 
in  case  of  extraordinary  conditions,  and,  in 
order  to  provide  in  advance  against  such  a 
contingency,  collected  as  premium  for  the 
first  year  the  fuU  amount  stipulated  for,  set- 
ting aside  so  much  thereof  as  was  overpay- 
ment as  a  guarantee  against  misfortune,  and 
then  for  the  premiums  for  the  succeeding 


years  did  not  collect  the  entire  amount  stip- 
ulated for  because  of  the  sufficiency  of  the 
overpayment  of  the  first  year's  premium  to 
guard  against  additional  risks,  but  designat- 
ed the  part  not  collected  from  the  policy 
holder  as  a  dividend,  the  company  was  not 
liable  to  taxation  on  the  entire  premiums 
stipulated  for  in  the  policy,  but  only  for  the 
amount  actually  collected,  as  the  part  of  such 
premiums  designated  by  the  company  as  a 
dividend  was  not  in  fact  a  dividend,  but 
merely  an  overcharge,  which  was  never  col- 
lected from  the  policy  holder;  and  hence 
was  not  received  by  the  company  as  "cash  or 
otherwise**  within  the  terms  of  the  statute. 
Mutual  Ben.  Life  Ins.  Co.  v.  Commonwealth, 
107  S.  W.  802,  803,  128  Ky.  174. 

VaeAaey  ereated  hj  deaths  resisiiAtiott* 
or  otherwise 

As  used  in  Laws  1901,  p.  18,  a  2,  |  1, 
providing  that,  whenever  a  vacancy  In  any 
county  office  shall  occur  by  reason  of  death, 
resignation,  "or  otherwise,**  it  shall  be  the 
duty  of  the  Governor  of  the  territory  to  fill 
such  vacancy  by  appointment,  and  that  the 
appointee  shall  be  entitled  to  hold  the  office 
until  his  successor  is  elected  and  qualifies, 
the  words  "or  otherwise"  should  not  be  con- 
strued ejusdem  generis,  but  rather  as  ex- 
tending the  scope  of  the  statute  to  include 
vacancies  other  than  such  as  were  created 
by  death  or  resignation.  Territory  ex  rel. 
Curran  v.  Gutierrez^  78  Paa  139,  144, 12  N. 
M.  264. 

OUGHT 

Const  1890,  f  71,  providing  that  the  title 
of  a  statute  ought  to  indicate  clearly  its  sub- 
ject-matter, leaves  to  the  Legislature  the  suf- 
ficiency of  the  title  of  an  act ;  the  word 
"ought"  in  such  section  being  used  in  an  ad- 
monitory or  advisory  sense.  City  of  Jack- 
son V.  State,  59  South.  873,  874,  102  Miss. 
663. 

As  symonyaftoiis  with  should 

An  instruction  that,  when  a  criminal 
charge  is  to  be  proved  on  circumstantial  evi- 
dence, the  proof  ought  to  be  not  only  consist- 
ent with  the  prisoner's  guilt,  but  inconsist- 
ent with  any  other  rational  conclusion,  is 
not  erroneous  in  failing  to  make  that  condi- 
tion mandatory;  the  word  "ought**  mean- 
ing to  be  bound  in  duty  or  by  moral  obliga- 
tion, to  be  necessary  or  becoming,  and  to  be 
synonymous  with  ''should.*'  State  v.  Blaine, 
124  Pac.  616,  517,  45  Mont  482. 

OUR 

OUR  GHIXJ>BEH 

The  phrase  "our  children,"  in  a  will 
giving  and  bequeathing  to  testator's  wife  all 
his  property,  "to  hold  and  dispose  of  as  she 
may  think  best  for  the  welfare  of  herself  and 
our  children,"  and  suggesting  that  a  son  be 
given  at  his  maturity  whatever  sum  Is  nee- 
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essary  to  make  his  property  equal  to  the  oth- 
er son's  property  at  his  majority,  and  pro- 
viding that  In  case  of  further  issue  the  same 
rule  to  apply,  embraces  an  after-bom  child, 
and  an  after-bom  child  is  Included  with  the 
children  living  at  the  date  of  the  will  in 
the  benefit,  if  any,  of  the  provisions  for  the 
children.  Kidder's  Bx'rs  v.  Kidder  (N.  J.) 
56  AtL  154, 155. 

OUIt  owv 

See  As  Our  Own. 

OUR  OWN  BENEFIT 

See  For  Our  Own  Benefit 

OUSTER 

See  Constmctlve  Ouster. 
Discontinuance   within  law  relating  to 
ouster,  see  Discontinuance. 

"Ouster"  is  a  wrongful  dispossession  or 
exclusion  of  a  party  from  real  piroperty  who 
is  entitled  to  the  possession.  Ferris  v.  Mc- 
Nally,  121  Pac.  889,  893,  46  Mont  20. 

"An  entry  by  one  man  on  the  land  of 
another  is  an  'ouster'  of  the  legal  possession 
arising  from  the  title,  or  is  not,  according  to 
the  intention  with  which  it  is  done.  If  made 
under  claim  or  color  of  right.  It  is  an  'ous- 
ter*; otherwise  it  is  a  mere  trespass.  The 
intention  guides  the  entry  and  fixes  its  char- 
acter." Swope  V.  Ward,  84  S.  W.  895,  897, 
185  Mo.  316  (quoting  and  adopting  definition 
in  Ewing  v.  Bumet  11  Pet  [36  U.  S.]  41,  9 
L.  Ed.  624);  Jasperson  v.  Scharnikow,  160 
Fed.  671,  573,  80  C.  O.  A.  373,  15  L.  R.  A.  (N. 
S.)  1178  (quoting  and  adopting  definition  in 
Ewing  V.  Bumet,  11  Pet  L36  U.  S.]  61,  9  L. 
Ed.  624). 

"Ouster,"  or  dispossession,  according  to 
Blackstone,  is  a  wrong  or  injury  that  car- 
ries with  it  the  amotion  of  i)ossession,  for 
thereby  the  wrongdoer  gets  into  actual  occu- 
pation of  the  land  or  hereditament,  and 
obliges  him  that  has  a  right  to  seek  his  legal 
remedy,  in  order  to  gain  possession  of  the 
freehold  and  damages  for  the  injury  sus- 
tained. It  is  effected  by  one  of  the  follow- 
ing methods:  (1)  Abatement  (2)  Intmsion. 
(3)  Disseisin.  (4)  Discontinuance.,  (5)  De- 
forcement Dobbins  v.  Dobbins,  63  S.  E. 
870,  872,  141  N.  C.  210,  10  L.  R.  A.  (N.  S.)  185, 
115  Am.  St  Rep.  682  (citing  3  Black.  Com. 
167). 

"Ouster  by  abatement"  is  where  a  per- 
son dies  seised  of  an  inheritance,  and,  before 
the  heir  or  devisee  enters,  a  stranger  who 
has  no  right  makes  an  entry  and  gets  pos- 
session of  the  freehold.  It  is  a  figurative 
expression  to  denote  that  the  rightful  pos- 
session of  the  freehold  of  the  heir  or  dev- 
isee is  overthrown  by  the  rude  intervention 
of  a  stranger,  and  is  always  consequent  up- 
on the  descent  or  devise  of  an  estate  in  fee 


simifle.    Brown  v.  Bardick,  25  Otdo  St  200, 
268  (quoting  3  Bl.  Ckmim.  167-169). 

"Ouster"  means  very  much  the  same 
thing  as  "adverse  i)ossesslon."  Earnest  t. 
Little  River  Land  &  Lumber  Co.,  75  S.  W. 
1122,  1126,  109  Tenn.  427  (citing  Tied.  Bail 
Prop,  i  e&S). 

A  conveyance  alone  does  not  amount  to 
an  "ouster,"  where  no  possession  is  taken  in 
pursuance  of  it  and  the  same  is  true  of  a 
mortgage.  Scottish-American  Mortgage  Co. 
V.  Bunckley,  41  South.  602,  508,  88  MLss.  611. 
117  Am.  St.  Rep.  763  (citing  Freem.  Coten- 
ancy, (  226;  Warv.  BJect  |  450  et  seq.; 
Wood,  Lim.  p.  621). 

By  tenant  in  conunon 

"  'Ouster,'  in  a  legal  sense,  is  the  wroDg- 
ful  dispossession  or  exclusion  from  real  prop- 
erty of  a  party  entitled  to  the  possession 
thereof.  As  applied  to  cot^ants,  limltatioDs 
do  not  begin  to  run  in  favor  of  one  against 
another  until  actual  ouster  or  some  other  act 
or  acts  amounting  to  a  total  denial  of  the 
right  and  until  notice  or  knowledge  of  the 
act  or  acts  relied  on  as  an  ouster  is  brought 
home  to  the  party  dispossessed.  The  notice 
or  knowledge  required  must  be  either  actual 
or  the  act  or  acts  relied  on  aa  an  ouster 
must  be  of  such  an  open  and  notorious  char- 
acter as  to  be  notice  of  themselves,  or  rea- 
sonably sufficient  to  put  the  disseised  coteo- 
ant  on  inquiry  which,  if  diligently  pursued 
will  lead  to  notice  or  knowledge  in  facf* 
Clark  V.  Beard,  53  S.  E.  697,  598,  59  W.  Va. 
669. 

A  tenant  in  common  in  sole  possession 
may  make  his  possession  adverse  to  his  co- 
tenant  by  repudiating  the  relation  of  tenan- 
cy in  common  between  them,  and  any  act  or 
conduct  signifying  intention  to  occupy  and 
enjoy  the  land  exclusively,  of  which  Uk  ten- 
ant out  of  possession  has  knowledge  or  suffi- 
cient information  to  put  him  on  Inqnlrr 
amounts  to  an  "ouster,"  and  from  the  time 
he  has  notice  thereof  the  possession  Is  ad- 
verse. Russell  V.  Tomant  60  S.  E.  600,  611, 
63  W.  Va.  628,  129  Am.  St  Rep.  1021 

Where,  on  redemption  of  certain  land 
from  foreclosure  for  the  benefit  of  the  heirs 
and  distributees  of  the  former  owner,  the 
deed  was  made  to  J.,  one  of  such  heirs,  in 
his  own  right  and  he  thereafter  h^d  exclo- 
slve  possession  of  the  land,  paid  taxes  tliere- 
on,  collected  rents,  mortgaged  the  land,  and 
openly  claimed  it  as  his  own,  such  acts  were 
insufficient  to  constitute  an  ^'ouster"  of  tbe 
Interest  of  his  cotenants,  who  had  knowledge 
that  the  interest  held  by  J.  had  been  aoQiiir 
ed  under  a  contract  made  for  the  benefit  of 
all.  Donason  v.  Barbero,  82  N.  E.  620.  6U^ 
230  lU.  138. 

A  tenant  In  common  In  posaeastoB  can* 
not  occupy  the  opposing  positions  of  recof- 
nizing  and  purchasing  the  interests  of  sove 
of  his  cotenants,  and  at  the  same  tijne  data 
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that  he  has  btisted  other  cotenants.  Before 
a  tenant  in  common  can  rely  on  an  "ouster" 
of  his  cotenant,  he  must  claim  the  entire 
title  to  the  land  in  himself,  and  must  hold 
the  exclusive  and  adverse  possession  against 
every  other  person.  Schoonover  v.  Tyner, 
84  Pac.  124,  125,  72  Kan.  475. 

The  mere  taking  of  a  tax  title  by  a  tenant 
in  oonounon  to  unimproved  wild  land,  with- 
out any  exclusive  residence  on  and  occupa- 
tion of  it,  is  not  such  an  "ouster"  of  his  co- 
tenants  as  will  set  the  statute  of  limitations 
in  motion.  Barrett  v.  McCarty,  104  N.  W. 
907,  900,  20  S.  D.  75. 

OJJBTIBM  IN  PAIS 

As  eviction,  see  Eviction. 

OUT 

See  Paying  Out;  Send  Out;   Specifying 
Out;    Strike  Out. 

OUT  OF  BANKS  (Of  Stream) 

When  it  is  said  that  a  river  is  "out  of 
its  banks,"  no  more  is  implied  than  that  its 
volume  then  exceeds  what  it  ordinarily  is. 
Whether  high  or  low,  the  entire  volume  at 
any  one  time  constitutes  the  water  of  the 
river  at  such  time,  and  is  no  longer  surface 
water,  and  the  land  over  which  its  current 
flows  must  be  regarded  as  its  channel,  so 
that,  when  swollen  by  rains  and  melting 
snows,  it  extends  and  flows  over  the  bottoms 
along  its  course  (that  is,  its  flood  channel), 
as  when,  by  droughts,  it  is  reduced  to  its 
miulmimi,  it  is  then  in  its  low-water  channel. 
Price  V.  Oregon  R.  Co.,  83  Pac  843,  846,  47 
Or.  350. 

OUT  OF  COUIIT 

The  words  "out  of  court"  are  the  accept- 
ed and  ordinary  words  to  describe  the  pro- 
cess of  execution,  thus  an  allegation  that 
an  execution  was  issued  out  of  the  Supreme 
Court  was  sufficient  to  show  that  it  was  is- 
sued by  the  county  clerk.  Jaques  v.  Willett, 
104  N.  Y.  Supp.  500,  501. 

OXnr  OF  OFFICE 

The  plaintiff  jtook  an  appeal  from  the 
judgment  of  the  circuit  court,  and  his  bill  of 
exceptions  was  signed  by  a  judge  other  than 
the  one  before  whom  the  case  was  heard, 
but  who  was  then  sitting  in  the  division  in 
wtilch  the  action  had  been  tried.  Bev.  St. 
1909,  §  4149,  relating  to  the  circuit  court  of 
the  JQighth  circuit,  provides  that  the  Judges 
of  that  circuit  may  rotate  in  service  between 
the  civU  and  criminal  divisions,  and  by  sec- 
tion 4152  the  court  was  specially  empowered 
to  make  aU  rules  which  its  peculiar  organi- 
sation should  require.  By  Bev.  St.  1999,  ( 
2032,  it  is  provided  that  where  the  judge 
who  heard  the  case  "shall  go  out  of  office" 
before  signing  the  bill  of  exceptions,  It  shall 
t>e  signed  by  the  succeeding  or  acting  judge 


of  the  court  in  which  the  case  was  heard. 
Held,  that  the  words  ''shall  go  out  of  office" 
do  not  mean  that  the  judge's  term  of  office 
must  have  expired,  but  mean  only  that  he 
"shall  go  out  of  office"  so  far  as  relates  to 
presiding  in  that  particular  division  of  court, 
and  therefore  a  bill  of  exceptions  signed  by 
the  then  acting  judge  of  that  division  is  a 
bill  signed  by  the  proper  judge.  Fenn  v. 
Beber,  132  S.  W.  627,  631,  153  Mo.  App.  219. 

In  Bev.  St  1899,  {  731,  providing  that 
where  the  judge  who  heard  a  cause  shall 
"go  out  of  office"  before  signing  a  bill  of  ex- 
ceptions, the  bill,  if  agreed  to  be  true  by  the 
parties  to  the  action  or  their  attorneys,  or 
shown  to  the  judge  to  be  correct,  shall  be 
signed  by  the  succeeding  or  "acting  judge" 
of  the  court  where  the  case  was  heard,  the 
expression  "go  out  of  office"  should  not  be 
confined  to  the  death  or  resignation  of  the 
judge,  but  covered  a  case  where  the  regular 
judge  was  disabled  by  sickness  to  hold  court, 
and  an  acting  judge  was  elected  to  hold  the 
ensuing  term,  as  required  by  section  1679, 
in  which  case  such  newly  elected  judge  was 
the  "acting  judge,"  with  all  the  powers  of 
the  regular  judge,  as  provided  by  section 
1682,  and  was  the  proper  person  to  sign  a 
bill  of  exceptions  at  the  term  over  which  he 
presided  in  a  case  tried  before  the  regular 
judge  at  the  prior  term.  Banney  v.  Ham- 
mond Packing  Co.,  110  S.  W.  613,  132  Mo. 
App.  324. 

OUT  OF  PLUMB 

There  is  no  variance  between  an  allega- 
tion that  a  wheel  driving  the  belting  was 
"out  of  plumb  and  wabbly,"  causing  the  belt- 
ing to  alternately  tighten  and  loosen,  in  such 
manner  as  to  tear  out  the  rivets  holding 
sections  of  the  belt  together,  and  proof  that 
the  surface  of  the  wheel  over  which  the  beltr 
ing  worked  was  not  true  to  the  axle,  that 
the  axle  had  gotten  out  of  the  true  center 
by  the  wheel  having  worn  on  one  side,  and 
that  its  operation  was  thereby  rendered  ir- 
regular and  unsteady.  Beceivers  of  Kirby 
Lumber  Go.  v.  Poindexter  (Tex.)  103  S.  W. 
439,  440. 

OUT  OF  THE  ORDER  NAMED 

The  charter  of  a  fraternal  order  provid- 
ed for  the  payment  of  money  on  the  death  of 
a  member  to  such  person  of  his  immediate 
family  as  the  member  should  designate,  or  to 
such  person  or  persons,  in  default  of  such 
family,  of  the  blood  relatives  of  the  member, 
as  by  him  designated,  or  in  default  of  any 
designation  by  the  member,  or  "out  of  the 
order  named,"  then  to  such  family  or  rela- 
tives who  were  heirs  at  law  of  the  member. 
A  member,  while  unmarried,  designated  his 
father,  and  afterwards  married,  and  died 
without  having  changed  the  designation,  as 
he  was  authorized  to  do  under  the  laws  of 
the  order;  his  wife  remaining  a  member  of 
his  family  until  his  death.    Held,  that  the 
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words  quoted  were  susceptible  of  an  Inter- 
pretation which  sets  aside  the  designation  if 
out  of  the  order  named  when  applied  to  the 
member's  family  as  it  is  at  the  time  of  his 
death,  and  that  the  widow  was  entitled  to 
the  money  due  from  the  order.  Larkin  v. 
Knights  of  Columbus,  73  N.  E.  850,  851,  188 
Mass.  22. 

OUT  OF  THE  STATE 

Any  person  out  of  state,  see  Any. 

'  A  foreign  corporation  is  "out  of  the 
state,"  within  Gen.  St  1901,  (  4440,  provid- 
ing that  when  a  cause  of  action  accrues 
against  a  person,  if  he  be  out  of  the  state, 
the  period  limited  for  the  commencement  of 
the  action  shall  not  begin  to  run  untU  he 
comes  into  the  state.  Williams  v.  Metropoli- 
tan St  Ry.  Co.,  74  Pac.  600,  602,  68  Kan-  17, 
64  L.  R.  A.  794,  104  Am.  St  Rep.  377,  1  Ann. 
Oa&  6. 

A  statute  provides  that  if,  on  an  applica- 
tion for  probate,  it  shall  appear  that  any 
heir  of  testator  resides  or  has  gone  *'out  of 
this  state,"  or  that  any  such  heir  on  diligent 
inquiry  cannot  be  found,  the  Judge  of  the 
county  court  shall  cause  notice  to  him  to  be 
published  in  a  newspaper.  Held,  that  an 
afQdavit  for  publication  under  such  section, 
alleging  that  certain  heirs  of  the  deceased 
could  not,  after  due  diligence  and  inquiry,  be 
found  **in  this  state,"  was  sufficient,  though 
it  also  stated  on  information  and  belief  that 
they  resided  in  California,  which  statement 
was  surplusage.  Whitney  v.  Hanlngton,  85 
Pac.  84,  85,  36  Colo.  407. 

OUT   OF  WHICH  PATMEHT   OAN  BE 


Laws  1907,  p.  909,  c.  267,  in  amendment 
of  St  1898,  (  4011a,  provides  that  a  guardian 
ad  litem  for  an  infant  who  is  a  necessary 
party  to  a  proceeding  to  probate  or  to  con- 
strue a  will  or  to  settle  an  estate  may  be  al- 
lowed compensation  for  his  services  and  ex- 
penditures to  be  fixed  by  the  court  in  which 
such  proceeding  is  had  and  paid  out  of  the 
body  of  the  estate,  if  the  infant  has  no  avail- 
able property  out  of  which  such  payment 
can  be  directed.  Held,  that  the  clause  "out 
of  which  such  payment  can  be  directed  by 
the  court"  limits  the  right  of  direction  to 
property  in  custodia  legis,  leaving  the  bal- 
ance, if  any,  allowed,  collectible  out  of  the 
property  of  the  infant  as  bis  debt  In  re 
McNaughton's  Will,  118  N.  W.  997,  1006,  138 
Wis.  179. 

OUTAGE 

"'Normal  outage  or  wantage'  may  be  de- 
fined to  be  the  difference  between  the  capac- 
ity of  a  cask  or  bottle  and  the  quantity  of 
wine  or  liquor  which  is  usually  placed  in  it 
according  to  the  custom  of  trade;  a  certain 
vacancy  being  allowed  for  the  expansion  of 
such  wines  and  liquors.   Such  practice  among 


merchants  is  well  known,  and  is  a  matter  of 
common  knowledge,  and  Is  recognized  by  cus- 
toms practice.  No  objection  can  be  made  by 
the  importers  to  an  allowance  for  such  nor- 
mal outage,  for  it  is  favorable,  and  not  prej- 
udicial, to  their  interests."  United  States 
V.  A.  D.  Shaw  &  Co.,  144  Fed.  829,  831, 75  C. 
A.  291. 

The  normal  "outage"  or  "wantage^  is  de- 
fined by  the  Board  of  General  Appraisers  u: 
"The  difference  between  the  capacity  of  a 
cask  or  bottle  and  the  quantity  of  wine  or 
Uquor  which  is  usually  placed  in  It  accord- 
ing to  the  custom  of  trade;  a  certain  va- 
cancy being  allowed  for  the  expansion  of 
such  wines  and  liquors."  Alexander  D.  Sbaw 
&  Go.  v.  United  States,  141  Fed.  469,  470l 

OUTBUILDING 

See  Usual  Outbuildings. 

An  "outbuilding'*  is  a  bulldtng  adjoining 
or  belonging  to  a  dwelling  house ;  "outbuild- 
ing" comprehends  something  used  in  connec- 
tion with  a  main  building.  Firth  t.  Maro- 
vich,  116  Pac.  729,  781,  leo  GaL  2S7,  Ana. 
Oas.  1912D,  1190. 

OUTER 

In  the  Century  Dictionary  the  woid  ^mt- 
er"  is  defined  as  "opposed  to  inner.**  BrisUa 
V.  Carnegie  Steel  Co^  118  Fed.  579^  006>, 

OUTFIT 

See  Grading  Outfit 

OUTHOUSE 

An  "outhouse"  Is  a  building  adjdniag  or 
belonging  to  a  dwelling  house ;  "outboildlnr 
comprehends  something  used  in  connectioa 
with  a  main  building.  Firth  v.  Marovicb.  116 
Pac.  729,  731,  160  CaL  257,  Ann.  Gas.  1912D. 
1190. 

An  "outhouse**  has  a  technical  meaniafr 
being  a  house  that  belongs  to  a  dwelling,  and 
is  in  some  respect  parcel  of  such  dwelllnf 
house,  and  situated  within  the  cortUs^e- 
State  V.  Rowland  Lumber  Go.,  69  S.  B.  58i 
59,  153  N.  C.  610. 

The  word  "outhouse,"  as  used  In  2  Bal- 
linger*s  Ann.  Codes  ft  St  §  7104,  defining  bo^ 
glary  as  the  unlawful  breaking  and  eaterins 
of  any  outhouse  adjoining  any  dweUinf 
house  and  occupied  therewith,  uses  the  word 
"outhouse**  in  its  ordinary  and  usual  accepta- 
tion, and  means  that  any  oathooae^  to  be  t 
subject  of  burglary,  must  be  both  adjehdiig 
to  the  dwelling  house  and  oecQpied  therewith. 
Other  outhouses,  even  though  within  the  is- 
dosure,  are  not  subject  to  burglary.  Tba 
term  "outhouse"  has  a  w^  defined  and  sa* 
derstood  meaning,  and  denotes  a  boikUai 
contributory  to  the  dwelling,  either  wltiiia 
or  without  the  curtilage.    State  t.  Baodill 
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78  Pac.  098,  36  Wash.  438   (dtisg  Bishop, 
St.  Grimes  [3d  Ed.]  i  201). 

Smokehouse 

A  ''smokehouse'*  is  not  necessarily  an 
''outhouse"  belouKlng  to  or  used  with  a  dwell- 
ing house.  It  usually  is  used  with  a  dwelling 
house,  but  is  not  always  so.  Under  the  stat- 
ute making  it  a  crime  to  feloniously  break 
into  a  dwelling  house,  or  any  outhouse  be- 
longing to  or  used  with  any  dwelling  house, 
etc.,  an  indictment  charging  defendant  with 
haying  feloniously  broken  into  and  entered 
the  smokehouse  of  a  certain  person,  but  fall- 
ing to  allege  that  such  smokehouse  belonged 
to  or  was  used  with  any  dwelling  house,  was 
insufficient  Dunn  ▼.  Commonwealth,  84  S. 
W.  321,  119  Ky.  457. 

OUTLAW 

"A  person  does  not  become  an  'outlaw' 
and  lose  all  rights  by  doing  an  illegal  act** 
National  Bank  &  Loan  Go.  v.  Petrie,  23  Sup. 
Ct.  512,  613,   180  U.  S.  423,  47  L.  Ed.  870. 

The  word  "outlaw,*'  in  its  ordinary  and 
accepted  meaning,  refers  to  a  person  who  has 
been  deprived  of  the  law  or  excluded  from 
its  protection.  Wilson  r.  Atlantic  Coast 
Line  R.  Co.,  65  S.  E.  257,  260,  142  N.  C.  333 
(dissenting  opinion  of  Walker,  J.).  See,  also, 
LouisTille  &  N.  R.  Co.  v.  Railroad  Commis- 
sion, 167  Fed.  044,  952. 

As  applied  to  animals 

"Outlaw,"  as  applied  to  cattle,  means 
that  the  ownership  thereof  is  unknown. 
State  ▼.  Eddy,  00  Pac.  641,  46  Wash.  404. 

OUTUYS 

The  word  "outlays,"  when  used  in  con- 
nection with  ah  attorney's  agreement  for 
compensation,  so  as  to  provide  for  his  reim- 
bursement for  outlays,  does  not  ordinarily 
mean  the  personal  or  traveling  expenses  of 
the  attorney,  but  refers  to  costs  of  suit  and 
other  expenses  paid  to  third  persons  for  sim- 
ilar purposes.  Cooley  ▼.  Miller  ft  Lux,  105 
Pac.  081,  087,  166  Cal.  510. 

OUTPUT 

A  contract  to  sell  the  entire  "output"  of 
a  cement  mill  for  a  year  required  the  seller 
to  deliver  no  more  than  he  actually  produced 
in  the  mill  during  the  year,  though  that 
amount  did  not  equal  the  estimated  capacity 
of  the  mill.  Burt  v.  Garden  City  Sand  Co., 
86  N.  B.  1055, 1057,  237  lU.  473. 

OUTRAGE 

OXrXRAGE  PUBLIC  DECEHOT 

See  Openly  Outrage  Public  Decency. 

OUTSIDE 

See  Ground  Outside  of  or  Adjoining. 


OUT8IBE  OF  TRACKS 

Under  Railroad  Law  (Laws  1890,  p.  1112, 
c.  665,  I  98) ,  requiring  a  railroad  company  to 
keep  in  repair  that  portion  of  the  street  "be- 
tween its  tracks,  the  rails  of  its  tracks,  and 
two  feet  in  width  'outside  of  its  tracks,'" 
it  is  required  to  keep  In  repair  a  space  two 
feet  outside  of  each  rail.  City  of  Amsterdam 
V.  Fonda,  J.  &  G.  R.  Co.,  104  N.  T.  Supp. 
411,  412,  119  App.  Div.  680. 

OUTSIDE  WHICH 

Acts  1904,  p.  1077,  c  616,  (  1,  prohibiting 
the  obstruction  of  the  sidewalks  of  Baltimore 
city,  gives  the  board  of  estimates  authority 
to  regulate  the  limits  within  which  it  shall 
be  lawful  to  erect  any  steps  for  houses,  but 
that  no  such  regulation  shall  permit  any  erec- 
tion at  any  point  between  the  grade  of  the 
sidewalk  and  a  point  10  feet  above  the  grade, 
provided  "that  'outside  which* "  such  erec- 
tions shall  lawfuUy  exist  between  the  grade 
of  the  sidewalk,  etc.,  at  the  time  of  the  pas- 
sage of  the  statute,  other  such  erections  mf^y 
be  permitted;  and  the  section  then  defines 
the  **burned  district,"  within  the  meaning  of 
the  section.  Held,  that  the  proviso  was  void, 
as  meaningless;  the  courts  having  no  right 
to  construe  it  by  inserting  the  phrase  "burn- 
ed district"  after  the  word  "outside,"  and 
to  eliminate  "which,"  and  substitute  therefor 
the  word  "where."  Storck  v.  Mayor,  etc.,  of 
City  of  BalUmore,  61  Atl.  830,  332,  101  Md. 
476. 

OUTSTANDING 

• 

Where  defendant  corporation  guaranteed 
payment  of  a  fixed  dividend  on  stock  in  an- 
other corporation,  so  long  as  the  certificate  of 
stock  should  be  "outstanding,"  a  dissolution 
of  such  other  coriwratlon,  and  a  decree  dis- 
tributing its  assets,  terminated  a  stockhold- 
er's right  to  dividends  under  the  agreement ; 
the  term  "outstanding,"  as  used,  meaning 
"lawfully  outstanding,"  and  the  certificate 
remaining  effective  only  for  the  purpose  of 
production  as  evidence  of  the  holder's  rig)it 
under  the  decree  of  distribution.  Bijur  v. 
Standard  Distilling  ft  Distributing  Co.,  70 
Atl.  934,  937,  74  N.  J.  Eq.  54& 

OITT8TANDIH G  ACCOVHTS 

The  expression  "outstanding  and  open 
account"  has  a  well-defined  and  well-under- 
stood meaning.  In  legal  and  commercial 
transactions  it  is  an  unsettled  debt  arising 
from  items  of  work  and  labor,  goods  sold  and 
delivered,  and  other  open  transactions  not 
reduced  to  writing  and  subject  to  future  set- 
tlement and  adjustment  It  does  not  Include 
bills  of  exchange,  promissory  notes,  or  other 
written  evidence  of  indebtedness.  Kramer  v. 
Gardner,  116  N.  W.  925,  926,  104  Minn.  370^ 
22  L.  R.  A.  (N.  S.)  492. 
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OUTSTANDING  STOCK 

Stock  once  issued  is  and  remains  out- 
standing, within  the  purview  of  the  franchise 
tax  act,  although  owned  by  the  corporation 
issuing  the  same,  until  retired  and  canceled 
as  provided  by  statute  for  the  reduction  of 
capital  stoclc.  Goldstein-Flneberg  Go.  v. 
State  Board  of  Assessors,  83  AtL  773,  83 
N.  J.  Law,  61. 

OirrSTANDING  TITXE 

An  outstanding  mortgage  or  deed  of 
trust,  without  entry  of  foreclosure,  though 
the  condition  has  been  broken,  is  not  such 
an  "outstanding  legal  title"  as  will  defeat  a 
recovery  in  an  action  of  ejectment;  but 
where  such  mortgage  or  deed  of  trust  has 
been  foreclosed,  and  the  legal  title  has  been 
transmitted  to  a  purchaser  at  the  foreclosure 
sale,  such  title  constitutes  an  outstanding 
title  which  will  defeat  ejectment,  even  be- 
tween third  persons  not  claimiug  thereunder. 
Benton  Land  Co.  v.  Zeitler,  81  S.  W.  193,  197, 
182  Mo.  251,  70  L.  R.  A.  94. 

The  paramount  title  of  the  state  to  lands 
under  water  is  an  "outstanding  title,"  within 
the  term  of  a  conveyance  of  lands  and  water 
rights,  providing  that,  in  case  the  purchaser 
should  be  put  to  any  expense  in  extinguishing 
any  outstanding  title,  the  vendor  should  bear 
its  share  of  the  loss  and  expense  according 
to  its  proportional  relation  to  the  entire 
property.  United  New  Jersey  R.  &  Canal 
Co.  V.  Long  Dock  Co.,  38  N.  J.  Eq.  142,  147. 

OVER 

See  Bind  Over. 
Pay  over,  see  Pay. 

An  indictment  alleging  that  accused 
practicing  medicine  without  a  license  treated 
a  patient,  and  that  the  treatment  consisted  in 
physical  manipulations  with  accused's  hands 
"over"  the  patient.  Is  sustained  by  proof  that 
accused  placed  his  hands  "upon"  the  patient 
and  rubbed  and  manipulated  tiis  hands  "up- 
on" his  body ;  the  words  "upon"  and  "over" 
being  synonymous.  Milling  v.  State  (Tex.) 
150  S.  W.  434,  436, 

The  grant  to  a  telephone  company  of  the 
right  to  construct  and  maintain  a  line  "over 
and  along"  a  certain  tract,  including  necessa- 
ry poles  along  the  roads  adjoining  the  tract, 
limited  the  grantee's  rights  to  the  construc- 
tion and  maintenance  of  a  line  along  the 
highways  which  extended  through  the  tract, 
and  not  across  the  land.  Morlson  v.  Ameri- 
can Telephone  &  Telegraph  Co.,  101  N.  Y. 
Supp.  140,  141, 115  App.  Div.  744. 

Under  Rev.  St  1899,  |  61ie,  providing 
that  before  granting  any  franchise  for  con- 
structing and  operating  an  elevated,  under- 
ground, or  other  street  railroad  on,  "over," 
or  under  any  street  or  alley,  etc.,  the  word 
*'over"  means  "over"  and  can  only  apply  to 


elevated  roads.    Ruckert  v.  Grand  Are.  By. 
Co.,  63  S.  W.  814,  818,  163  Mo.  260. 

As  aoroM  at  same  or  Mghev  Itwtl 

By  the  word  "over,"  in  Rev.  Laws,  I 
3381,  relating  to  railroad  crossings  was  in- 
tended, not  "upon,"  but  "above,"  so  the  rail- 
road should  pass  under  the  highway.  Ver- 
mont Central  R.  Co.  v.  Royalton,  4  AtL  86S, 
58  Vt  234. 

Where  a  railroad's  charter  required  it 
to  construct  good  and  sufficient  bridges  or 
passages  "over"  its  railroad  or  roads  where 
any  public  highway  shall  cross  the  same,  the 
word  "over"  was  used  in  its  oirdinary  sense  to 
mean  "above."  Borough  of  South  Amboy  t. 
Pennsylvania  R.  Co.,  73  AtL  852,  858,  76  N. 
J.  Eq.  57. 

"Overbuilding"  the  poles  and  wires  of 
a  telephone  system  is  the  stringing  of  wires 
above  the  wires  of  such  system.  Chicago 
Telephone  Co.  v.  Northwestern  Telephone  Co, 
65  N.  E.  329,  338, 199  IlL  324. 

OVSR  WHOLE  UNE  OF  RAHAOAD 

In  a  statute  regulating  the  additional 
charges  of  way  freight  over  through  fr^ht. 
the  words  "over  the  whole  line  of  its  road" 
mean,  and  only  mean,  freight  which  is  taken 
on  at  one  terminus  and  discharged  at  tbe 
other,  and  do  not  mean  the  pro  rata  allow- 
ance which  may  fall  to  the  road  In  question 
under  the  disposition  of  the  products  of 
transportation  of  through  freights  proper— 
those  freights  which,  in  their  transit,  pass 
over  more  than  one  railroad,  and  merely 
traverse  this  road  as  a  stage  in  a  more  ex- 
tended shipment.  Mobile  &  M.  Ry.  Co.  t. 
Steiner,  61  Ala.  559,  597. 

OVERCHARGE 

A  carrier,  charging  a  higher  rate  for 
car  lying  freight  in  one  direction  than  it 
does  for  carrying  freight  of  the  same  dass  hi 
the  opposite  direction,  does  not,  as  a  matter 
of  law,  make  an  "overcharge^"  within  Be- 
visal  1905,  H  2642-2644,  Imposing  a  penalty 
on  a  railroad  charging  more  for  the  transpor- 
tation of  property  than  Is  allowed  by  law,  etc. 
James  H.  Scull  &  Co.  v.  Atlantic  Coast  Line 

R.  Co.,  56  S.  B.  876,  877, 144  N.  C  180. 

« 

"Overcharges"  falling  within  the  Juris- 
diction of  the  federal  tribunals,  mentioned 
in  the  Interstate  Commerce  Act,  |  9,  an* 
overcharges  growing  out  of  excessive  rates 
over  and  above  the  rates  fixed  by  schedules 
filed,  published  and  posted  as  required  by  the 
act,  and  where  no  such  schedules  have  been 
posted,  and  the  overcharge  is  merely  one  in 
excess  of  the  rate  agreed  on  with  the  ship- 
per, action  therefor  may  be  maintained  la 
the  state  courts.  Wabash  R.  Co.  v.  S1o<h^ 
98  S.  W.  607,  613,  200  Mo.  198. 

OVERDRAFT 

An  "overdraft"  arises  where  a  custom- 
er of  a  bank  draws  from  it  more  money  than 
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Itf  standing  to  his  credit  W  Ms  acccmnt' with 
it  State  T.  Jackson,  118  N.  W.  880,  882,  21 
S.  D.  494,  IC  Ann.  Cas.  87.     .  . 

OVERFLOW 

Subject  to  oyerflow,  see  Subject  to. 

» 

OVEBFXOWED  LANDS 

See  Swamp  and  Oyerflowed  Lands. 

Overflowed  lands  are  those  that  are  cov- 
ered by  nonnavlgable  waters,  or  are  subject 
to  such  periodical  or  frequent  overflows  of 
water,  salt  or  fresh  (not  including  lands  be- 
tween ordinary  high  and  low  water  marks 
of  navigable  waters)  as  to  require  drainage 
or  levees  or  embankments  to  keep  out  the 
waters  and  thereby  render  the  lands  suitable 
for  successful  cultivation.  State  ex  rel.  Ellis 
V.  Gerbing,  47  South.  353,  857,  56  Fla.  60B, 
22  L.  R.  A.  (N.  S.)  337. 

OVERLOOIC 

Under  Code,  §  1374,  providing  that 
"when  property  subject  to  taxation  is  with- 
held, overlooked  or  from  any  other  cause  is 
not  listed  or  assessed,*'  the  county  treasurer 
may  within  a  specified  time  demand  of  the 
owner  the  amount  the  property  should  have 
been  taxed  in  each  year  the  same  was  so 
withheld  or  overlooked  and  not  listed  and 
assessed,  etc.,  a  county  treasurer  may  list 
for  taxation  all  taxable  property  which  has 
not  been  listed  for  taxation,  and  may  list 
for  taxation  property  which  the  assessor 
knowingly  omitted  because  of  the  erroneous 
decision  that  it  was  not  taxable;  the  word 
** withhold"  meaning  to  hold  back,  to  restrain, 
to  keep  from  action,  to  refrain  from  giving, 
and  the  word  "overlook^'  meaning  to  look  be- 
yond, so  that  what  is  near  by  Is  not  perceived, 
to  omit  to  see  by  looking  at  other  objects,  to 
refrain  knowingly  from  notice,  etc.  Taley  v. 
Brown,  125  N.  W.  248,  253,  146  Iowa,  360, 
140  Am.  St.  Rep.  282. 

OVERRATE 

"Overrated,"  in  Rev.  St  1883,  c.  6^  f  06, 
means  overrated  with  reference  to  the  fair 
value  of  the  property  in  question,  and  not  by 
comparison  with  the  valuation  placed  upon 
other  specific  pteces  of  property  in  the  town. 
Penobscot  Chemical  Fibre  C!o.  v.  Inhabitants 
of  Town  of  Bradley,  59  Atl.  83,  85,  09  Me.  268. 

OVERRULING 

Under  a  statute  providing  that  defend- 
ant, on  the  "overruling"  of  a  plea  in  abate- 
ment, may  plead  to  the  merits,  and  rely  on 
any  defenses  as  if  said  plea  had  not  been 
interposed,  defendant,  on  Judgment  being  ren- 
dered, against  a  plea  in  abatement,  either  on 
motion  to  strike  out,  or  on  being  set  down 
for  argument  on  its  sufflcieney,  or  on  demur- 
rer^   or  on  an  issue  .as  to .  its  merits,  may 


plead  ov6r.    Sewel!  v.  Tuthill  &  Pattlson,  79 

S.  W.  376,  377,  112  Tenn.  271. 

« 

OVERSEE 

OVEBSEER  OF  BZiEOTIOH 

"Overseers  of  election"  are  persons  ap- 
pointed by  th^  court  to  oversee  the  election. 
They  are  entitled  to  be  present  with  the  elec- 
tion officers  during  the  time  the  latter  are 
engaged  in  receiving  and  counting  the  votes 
and  making  up  and  signing  the  returns  to 
challenge  any  person  offering  to  vote  and 
interrogate  him  and  his- witnesses  under  oath, 
in  regard  to  his  right  and  suffrage  as  well 
as  to  examine  any  papers  the  voter  may  pro- 
duce. The  overseers  are  required  to  oversee 
and  certli^  the  returns  or  note  on  each  re- 
turn their  reason  for  not  certifying  it,  and 
are  entitled  to  supervise  the  proceedings  of 
the  election  officers  and  report  to  the  court 
The  election  board  is  required  to  afford  over- 
seers every  facility  for  the  discharge  of  their 
duties,  and  if,  by  violence  or  intimidation, 
they  are  driven  from  the  polls,  the  entire 
vote  polled  in  that  district  may  be  reje<^ted. 
In  re  Parrish,  63  Atl.  460,  461,  214  Pa.  63. 

OVERSEER  OF  HIGHWAYS 

The  word  "overseer,"  in  a  statute  relating 
to  the  obstruction  of  public  roads,  means  an 
overseer  of  country  roads.  St  Louis,  I.  M.  St 
S.  R.  Ck>.  V.  State,  107  S.  W.  668,  669,  85 
Ark.  131. 

Since  the  term  "road  precinct,"  as  em- 
ployed in  Code  1896,  form  75,  giving  a  form 
charging  an  overseer  of  a  road  precinct  with 
failure  to  perform  his  duties,  and  in  Code 
1896,  §(  2454,  2461,  2462,  2470,  relating  to  the 
apportionment  of  road  precincts,  the  appoint- 
ment of  overseers,  and  their  duties,  etc,  des* 
ignates  any  road  apportioned  to  an  overseer, 
so  that  a  road  overseer  of  a  particular  road  is 
properly  called  "overseer  of  a  road  precinct," 
an  indictment  in  the  Code  form,  alleging  that 
defendant  an  "overseer  of  a  road  precinct 
failed,  to  discharge  14s  duties,  is  ^.sufficient 
under  the  express  provisions  of  sections  4923, 
5395,  and  is  technM^lly  aepi^rate  in  designat- 
ing the  officer  as  an  overseer  of  a  road  pre- 
cinct Ward  V.  State  (Ala.)  39  South.  923, 
924. 

OVERSEER  OF  POOR 

As  city  officer,  see  City  Officer. 

OVERT  ACT 

See,  also,  Attempt  to  €k)mmit  Grime;  At- 
tempt to  Enter. 

An  overt  act  essential  to  establish  an 
attempt  to  commit  a  crime  is  an  act  done  to 
carry  out  the  intention,  and  it  must  be  such 
as  would  naturally  c^ect  that  result  unless 
prevented  by  somei  extraneous  Oause.  People 
V.  Mills,  70  N.  Ew  786,  790,  178  N.  Y.  2t4,  W 
I*  R.  A.  131. 
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No  exact  definition  of  an  "overt  actf*  can 
be  given.  It  may  be  a  motion,  a  gestore,  con- 
duct, or  demonstration,  or  anything  else 
which  evidencee  reasonably  a  present  design 
to  take  the  life  of  the  accused  or  to  do  him 
great  bodily  harm.  Such  purpose  may  be 
manifested  by  conduct,  falling  short  of  per- 
sonal violence  or  actual  assault,  and  In  some 
instances  the  extent  of  the  *'overt  act"  which 
would  induce  the  accused  to  act  in  self-de- 
fense is  measured  by  the  character  of  the 
deceased  for  a  violent,  dangerous  man,  no- 
torious in  the  community,  or  known  to  the  ac- 
cused as  such.  State  v.  Golden,  37  South. 
757,  761,  113  La.  791. 

Since  the  term  "overt"  simply  means 
"open,"  and  in  homicide  cases  an  "overt  act" 
is  an  open  act,  indicating  a  present  purpose 
to  do  immediate  great  bodily  harm,  which 
can  be  shown  .in  a  given  case  only  by  evidence 
as  a  question  of  fact,  a  requested  charge,  un- 
dertaking to  instruct  what  was  an  overt  act, 
was  properly  refused;  it  being  a  question  of 
fact  for  the  jury.  Johnson  v.  State,  148  S. 
W.  1134, 1137, 125  Tenn.  420,  Ann.  Gas.  19130, 
261. 

Before  the  offense  of  conspiracy  is  com- 
pleted, one  or  more  of  the  parties  must  do 
some  act  to  effect  the  object  of  the  conspira- 
cy. Such  act  is  termed  an  "overt  act."  An 
"overt  act"  as  effecting  the  object  of  a  con- 
spiracy "must  be  one  independent  of  the  con- 
spiracy and  agreement  It  must  not  be  one 
of  a  series  of  acts  constituting  the  agreement 
or  conspiring  together,  but  it  must  be  a  sub- 
sequent, independent  act  following  the  com- 
plete agreement  or  conspiracy  and  done  to 
carry  into  effect  the  object  of  the  original 
combination."  United  States  y.  Richards, 
149  Fed.  443,  446. 

To  constitute  an  indictable  conspiracy 
tliere  must  be  some  "overt  act,"  which  must 
tend  to  carry  out  the  object  of  the  conspiracy, 
or  in  some  way  effectuate  it,  and  if  the  con- 
spiracy ceases  without  an  overt  act  it  would 
not  constitute  an  offense,  though  when  con- 
summated it  is  the  conspiracy  rather  than 
the  overt  act  which  constitutes  the  crime. 
United  States  v.  McLaughlin,  169  Fed.  302, 
307. 

OVERTONES 

When  a  tubular  bell  is  struck  a  blow  by 
a  hammer,  the  fundamental  sound  is  follow- 
ed by  nascent,  undulatory,  longitudinal  vi- 
brations, extending  the  entire  length  of  the 
tube.  These  vibrations  are  styled  "over- 
tones," or  "partials."  Durfee  v.  Bawo,  118 
Fed.  853,  855. 

OVERVALUATION 

See,  also,  Overrated. 

An  owner  of  cut-over  lands,  assessed  for 
taxation  as  timbered  lands,  is  entitled  to  re- 
duction of  the  assessment  as  for  "overvalua- 


tion" known  to  be  such,  withlii  Code  1906, 
8  4312.  Board  of  Sup'rs  of  Wayne  County  t. 
Mobile  &  O.  R.  Co.,  56  South.  173,  t»  Mte 
846. 

OVERWHELMING 

A  juror  was  disqualified  to  sit  in  a  mur- 
der case  in  which  the  sole  defense  was  In- 
sanity, who  stated  <m  his  voir  dire  that  be 
would  require  overwhelming  proof  of  insanity 
before  acquitting  on  that  ground;  the  Uw 
on]y  requiring  proof  of  insanity  by  a  "pre- 
ponderance" of  the  evidence^  which  nmj 
leave  the  mind  in  doubt,  while  "overwhelm- 
ing" proof  is  such  as  is  sufficient  to  remofe 
every  doubt  from  the  mind.  Jones  y.  State, 
131  S.  W.  572,  576.  60  Tex.  Cr.  138. 

OWE 

See  Debt  Owed;   Due  and  Owing;  Mon- 
ey Owing. 
Legally  due  and  owing,  see  liegaUy  Doe. 

Ordinarily,  the  words  "due,"  "owing."  and 
"payable"  are  conclusions  of  law,  denial  of 
which  raises  no  issue.  Irwin  v.  Insurance 
Co.  of  North  America,  116  Pac  294,  295,  16 
CaL  App.  143. 

The  word  "due"  in  Code.  SI  1308,  1309. 
making  credits  taxable  and  defining  ^'credit" 
as  including  every  claim  or  demand  due  or 
to  become  due,  etc.,  is  synonymous  with  "ow- 
ing," and  does  not  have  reference  to  the 
time  of  payment  or  the  fulfillment  of  an  ob- 
Ugatlon.  Talley  v.  Brown,  125  N.  W.  248, 248, 
146  Iowa,  360, 140  Am.  St  Bep.  282. 

Testator  bequeathed  a  sum  to  his  daugb- 
ter,  but  provided  the  "amount  she  may  be  ow- 
ing on  my  books"  should  be  deducted  there- 
from, and  his  account  books  showed  sums 
charged  to  his  daughter,  but  the  evidence 
showed  that  most  of  them  were  advanced  to 
her  husband.  Held  that,  the  meaning  of  the 
word  "owing"  could  be  explained  by  the  con- 
nection in  which  it  was  used,  and  that  testa- 
tor intended  the  amount  advanced  to  bis 
daughter's  husband  to  be  charged  to  lier  and 
deducted  from  the  legacy.  In  re  Bresler'^ 
Estate,  119  N.  W.  1104,  1106,  155  Mich.  567. 

As  due  And  unpaid 

Due  as  meaning  owing,  see  Due. 

The  allegation  that  a  debt  is  owln;  b 
not  the  equivalent  of  an  allegation  that  it  to 
due  and  unpaid;  an  allegation  that  ooe 
"owes"  a  debt  meaning  sin^ply  that  he  li 
obliged  or  bound  to  pay,  whic^  is  as  true 
of  an  immature  as  of  an  overdue  obligatioa 
McDuffle  V.  Lynchburg  Shoe  Ca  (Ala.)  » 
South.  567,  568. 

Enf oreeaUe  oblicatiom 

Bankr.  Act  July  1,  1808,  e  541, 1 1,  tnbd. 
U,  30  Stat  544,  provides  that  "debt"  shall 
include  any  debt,  demand,  or  claim  provable 
in  bankruptcy ;   section  4  declares  that  t^J 
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"peraoD"  who  "owes  debts,**  except  ft  cor- 
poration, shall  be  entitled  to  the  benefits  of 
the  act  as  a  voluntary  bankrupt;  and  section 
^  declares  that  debts  shall  be  a  fixed  11a- 
Mlity,  absolutely  owing  at  the  time  of  the  fil- 
ing of  the  petition,  etc.  Held,  that  the  words 
*'owe8  debts"  mean  an  obligation  for  which 
a  debtor  is  legally  liable,  and  hence  the  bank- 
ruptcy act  includes  an  infant,  where  he  owes 
debts  for  which  his  prox)erty  is  legally  charge- 
able.   In  re  Walrath,  175  Fed.  243,  244. 

OWELTY 

"  'Owelty  of  partition'  is  a  sum  paid  or 
secured,  in  the  case  of  partition  in  unequal 
proportions,  by  him  who  has  received  the 
larger  portion  to  him  who  has  the  less,  for 
the  purpose  of  equalizing  the  portions"  (quot- 
ing 21  Am.  St  Eng.  Enc.  Law,  p.  1179,  par.  4). 
But  where,  in  a  partition  suit  between  a 
father  and  his  children,  land  apportioned  to 
the  children  was  cfharged  with  owelty  to  the 
amount  of  a  debt  of  the  father,  who  had 
given  a  trust  deed  on  the  land  to  secure  the 
same,  such  amount  was  not  owelty  as  to  the 
creditor,  who  was  not  a  party  to  the  pro- 
ceeding. Stone  T.  McGregor,  87  S.  W.  334, 
335,  99  Tex.  51. 

OWN 

See  For  His  Own  Use  and  Benefit;  Not 

His  Own. 
His  own,  see  His. 

"Own,"  as  an  adjective,  means  **pecul- 
iar,  proper,  exclusive,  particular,  individual, 
private,  and  as  indicative  of  possession."  In 
certifying  the  acknowledgment  of  a  woman, 
the  officer  stated  that  she  acknowledged  the 
same  to  be  her  own  act  and  deed.  The  use 
of  the  word  does  nothing  more  than  indicate 
that  the  signing  of  the  deed  was  her  act  in 
compliance  with  the  statute.  It  does  not 
convey  the  idea*  that  she  had  willingly  sign- 
ed, and  the  certificate  was  not  a  sufllclent 
compliance  with  the  statute  requiring  that 
the  wife  should  acknowledge  the  instrument 
to  be  her  act  and  deed,  should  declare  that 
she  had  freely  and  willingly  signed  and  seal- 
ed it,  and  that  she  vrished  not  to  retract 
Tiemann  v.  Cobb,  80  S.  W.  250,  251,  35  Ttex. 
Civ.  App.  289  (citing  Cent  Diet  in  verb 
••Own"). 

OVnX  (Verb) 

See  Property  Owned;  Then  Owned. 

As  titles  and  rights  to  real  property 
vary  from  the  absolute  and  unqualified  fee 
simple  to  that  of  the  mere  occupant,  so  the 
word  ''own"  varies  in  its  significance.  The 
word  "owned"  is  not  a  technical  term.  It  is 
a  general  expression  used  to  describe  a  great 
variety  of  interests,  and  may  vary  in  signifi- 
cance, according  to  context  and  subject-mat- 
ter.   Peterson  v.  Johnson,  111  N.  W.  659,  660, 


132  Wis.  280  (citing  Merrill  Ry.  ic  Lighting 
Co.  V.  MerrUl.  96  N.  W.  686,  119  Wis.  249 ; 
and  6  Words  and  Phrases,  p.  4904). 

Under  Tax  Law  (Laws  1896,  p.  802,  c 
908)  I  11,  providing  that  all  the  personalty 
of  every  corporation  liable  to  taxation  on 
its  capital  shall  be  assessed  in  the  tax  dis- 
trict wheje  its  principal  office  is  located,  and 
section  3  (Laws  1896,  p.  797,  a  908)  declaring 
that  all  personalty  situate  or  "owned"  within 
the  state  is  taxable,  merchandise  and  materi- 
als belonging  to  a  manufacturing  corporation 
having  its  principal  office  in  New  York,  but 
which  materials  are  situate  at  the  company's 
mills  in  another  state,  are  not  taxable.  Chat- 
tels or  property  having  a  defined  situs  is  not 
''owned"  in  the  state  when  it  is  actually  lo* 
cated  in  a  foreign  state.  Indebtedness  due 
the  corporation  was  taxable,  irrespective  of 
the  residence  of  the  debtors.  People  ex  rel. 
Orinoka  Mills  v.  Barker,  83  N.  Y.  8upp.  83, 
35,  84  App.  Div.  469. 

Const,  art  13, 1 10,  provides  that  all  per- 
sons in  the  state  shall  be  subject  to  taxation 
on  the  real  and  personal  property  "owned"  or 
used  by  them  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  Laws  1896, 
c.  129,  (  13  (Comp.  Laws  1907,  |  2615),  de- 
clares that  all  of  the  taxable  property  must 
be  assessed  in  the  county,  city,  or  district  in 
which  it  is  situated.  Held,  that  the  word 
"owned,"  as  used  in  the  constitutional  prori- 
sion,  does  not  mean  that  the  property  was 
owned  wher^  the  owner  thereof  necessarily 
resides,  but  that  personal  property  must  be 
considered  according  to  the  legislative  con- 
struction of  the  term  to  be  "owned"  where 
it  is  situated,  and  hence,  where  a  band  of 
sheep  had  never  been  within  the  territorial 
limits  of  a  dty  during  the  period  for  which 
taxes  were  assessed,  they  were  not  taxable 
there.  Murdock  v.  Murdock,  113  Pac.  330. 
331,  38  Utah,  373. 

Under  Rev.  St  1895,  arts.  2967,  2968,  de- 
claring that  all  property  of  the  husband 
"owned  or  claimed"  by  him  before  marriage, 
and  that  "acquired"  afterwards  by  gift,  de- 
vise, or  descent,  shall  be  his  separate  proper- 
ty, and  all  prop^ty  ''acquired"  by  the  hus- 
band or  wife  during  the  marriage,  except 
that  "acquired"  by  gift,  devise,  or  descent, 
shall  be  the  common  property  of  the  husband 
and  wife,  ownership  resting  in  adverse  pos- 
session for  10  years,  existing  in  part  before 
marriage  and  in  part  after  marriage,  is 
community  property;  the  word  "acquired" 
denoting  all  property  coming  to  husband  or 
wife  during  coverture  by  title,  other  than  by 
gift,  devise,  or  descent;  and  the  word 
"claim,"  when  applied  to  land,  importing  a 
legal  or  equitable  right  to  the  land;  and  the 
words  "owned  or  claimed"  signifying  a  legal 
or  equitable  ownership  or  legal  or  equitable 
right  to  demand  the  land.  Sauvage  v.  Wau- 
hop  (Tex.)  143  S.  W.  259,  263. 
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•  As  alMolvte  ownersliip 

Under  Hurd's  Rev.  St.  1908.  c.  120,  |  2, 
cl.  2,  providing  that  church  property  *'owned" 
by  the  congregation  shall  be  exempt  from 
taxation,  land  held  by  the  congregation  under 
a  contract  for  a  deed  Is  not  exempt.  People 
V.  Logan  Square  Presbyterian  Church,  94  N. 
E.  155,  249  111.  9. 


A, deed  of  trust  conveying  certain  lands 
specifically  described,  and  all  other  lands 
"owned'*  by  the  grantor,  in  the  same  counties, 
conveys  only  those  lands  owned  by  the  gran- 
tor at  the  time  of  the  execution  of  the  deed 
of  trust  Ross  v.  Lafferty  (Tex.)  95  S.  W.  18, 
19  (citing  Oalbraith  v.  Engleke  [Tex.]  1  S.  W. 
846;  Jemison  v.  Scottish-American  Mortg. 
Oo.,  46  S.  W.  886,  19  Tex.  Civ.  App.  232; 
Brown  v.  Jackson,  3  Wheat  [16  U.  S.]  449,  4 
li.  Ed.  432;  Butterfield  v.  Smith,  11  111.  485; 
Fitzgerald  v.  Libby,  7  N.  E.  917,  142  Mass. 
235). 

As  owned  ia  the  f ntur^ 

The  accrued  interest  of  an  heir,  though 
undivided,  is  not  a  property  right  to  be 
"owned  in  the  future,"  within  the  Porto  Rico 
Mortgage  Law,  defining  things  not  mortgage- 
able as  the  property  right  in  things  which, 
although  they  will  be  owned  in  the  future, 
are  not  yet  recorded  in  the  name  of  the  per- 
son who  will  have  a  right  to  own  them. 
Cabrera  v.  American  Colonial  Bank,  29  Sup. 
Ct  628,  628,  214  U.  S.  224,  53  L.  Ed.  974. 

Iieaseliold  interest 

A  railway  corporation  operating  a  line 
of  railroad  is  the  corporation  **ownlng"  the 
railroad  within  a  statute  imposing  a  penalty 
on  a  corporation  "owning"  a  railroad  for 
falling  to  equip  its  locomotives  with  bells  or* 
whistles,  etc  Chicago,  R.  I.  &  P.  B.  Co.  v. 
State,  106  S.  W.  199,  84  Ark.  409. 

Under  a  statute  subjecting  street  rail- 
way companies  to  a  charge  on  their  gross 
revenues  in  lieu  of  other  taxation,  and  ex- 
empting from  taxation  on  the  payment  of 
such  license  fee  all  real  estate  "owned"  and 
actually  and  necessarily  used  by  the  company 
in  the  operation  of  its  business,  real  prop- 
erty leased  by  a  street  railway  company, 
which  has  paid  the  license  tax,  for  five  years, 
and  actually  and  necessarily  used  by  it  in 
the  operation  of  its  buKlness,  is  exempt  from 
general  taxation.  Merrill  Ry.  &  Lighting  Co. 
V.  Merrill,  96  N.  W.  686,  119  Wis.  249. 

Possess  synonymons 

There  is  no  substantial  difference  be- 
tween the  meaning  of  the  words  "possess" 
and  "own."  They  are  equivalents  In  com- 
mon speech,  and  according  to  all  the  lexi- 
cographers. Thomas  v.  Blair,  35  South.  811, 
813,  111  La.  678. 

The  word  "possessed,"  as  used  in  an  al- 
legation, in  an  action  by  an  administrator  for 
the  conversion  of  goods  claimed  to  have  been 


owned  by  intestate,  that  intestate,  at  tiietiiiie 
of  his  death,  was  "seised  and  possessed**  of 
the  property,  means  "owned" ;  that  is,  that 
the  intestate  was  the  owner  of  the  goods  at 
the  time.  Grant  v.  Hathaway,  96  8.  W.  417, 
118  Mo.  App.  604  (citing  6  Words  and  Phrases, 
p.  5463). 

The  word  "own"  is  a  synonym  of  "pos- 
sess.*' To  own  is  to  have  a  good  legal  title 
ta  Acts  1905,  p.  82,  c.  52,  is  entitled  an  act 
to  regulate  and  in  certain  cases  to  prohibit 
the  manufacture,  sale,  "keeping  for  sale, 
owning,  or  giving  away  of  cigarettes,"  etc^ 
and  providing  penalties  for  violation  thereot 
and  declares  that  It  shall  be  unlawful  for 
any  person  directly  or  indirectly  to  manti- 
facture,  sell,  dispose  of,  give  away,  or  keep 
for  sale  any  cigarettes,  etc.,  or  '*keep  or  own 
or  ta  be  in  any  way  concerned,  engaged,  or 
employed  in  owning  or  keeping  any  soch 
dgarettes."  The  act  passed  the  Senate  un- 
der a  title  "An  act  to  regulate  the  manufac- 
ture, sale,  and  the  giving  away  of  cigarettes,** 
etc.  When  the  bill  passed  the  House  on  third 
reading,  it  retained  such  title,  whidi  was 
afterwards  amended  by  adding  a  penaUy 
clause.  The  bill  then  went  back  to  the  Sen- 
ate, and  a  conference  committee  reported  the 
bill  with  its  present  title  under  which  it  was 
adopted.  Held,  that  the  act  should  not  be 
construed  as  intending  to  prohibit  the  act  of 
smoking  cigarettes  or  keeping  them  in  posdetr 
sion  for  the  sole  purpose  of  smoking  them. 
Stete  V.  Lowry,  77  N.  E.  728-734.  166  Ind. 
372,  4  L.  B.  A.  (N.  S.)  628,  9  Ann.  Gas.  35a 

OWN  COST 

See  At  Its  Own  Cost 

OWV  HAND 

See  Die  by  His  Own  Hand. 

OWN  RIGHT 

A  person  who  leased  a  farm  to  carry  on 
at  the  halves,  and  the  same  was  put  in  the 
list  to  himself  and  the'  lessor  Jointly,  did  not 
hold  the  land  in  his  "own  right*'  so  as  to 
give  him  a  settlement  under  the  pauper  act 
of  1817.  Town  of  Newfane  v.  Town  of  Daoi- 
merston,  34  Y 1 184, 187. 

Real  estate  held  Jure  uxorls  is  not  held 
in  the  husband's  "own  right,"  within  the 
meaning  of  Gen.  St  c.  19,  |  1,  subd.  4,  which 
provides  that  every  person  whose  ratable 
estate  held  in  his  own  right  shall  be  set  in 
the  list  and  gain  a  settlement,  etc  Town  of 
Baltimore  v.  Town  of  Chester,  47  Vt  6i^ 
060. 

OWNER 

See  Consent  of  Owner;  Equitable  Own- 
er; Former  Owner;  Landowner;  Real 
Owner;  Reputed  Owner;  Be^dent 
Owner;  Riparian  Owner;  Signed  bT 
the  Owner;  True  Owner;  Unknovs 
Owner;  Upland  Owner. 
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Belong  to  tbe  owner,  see  Beldng—Be- 

longing. 
Otber  goods  of  same  owner,  see  Other. 
Owner  or  otherwise,  see  Otherwise. 
Unoonditional  and  sole  owner,  see  tin 

conditional  and  Sole  Ownership. 

'•  *To  own*  is  defined  *to  hold  as  proper- 
ty; to  have  a  legal  or  rightful  title  to;  to 
have;  to  possess.*  And  an  'owner*  Is  *one 
who  owns;  a  rightful  proprietor.*  An  'owner* 
is  not  necessarily  one  owning  the  fee  simple 
or  one. having  In  the  property  the  highest 
estate  it  will  admit  of.  One  having  a  lesser 
estate  may  be  an  owner,  and,  Indeed,  there 
may  be  different  estates  In  the  same  property 
vested  In  different  persons,  and  each  be  an 
owner  thereof."  United  States  v.  Ninety- 
Nine  Diamonds,  139  Fed.  961,  9T1,  72  C.  C.  A. 
9,  2  L.  R.  A.  (N.  S.)  185  (quoting  Baltimore  & 
O.  R.  Co.  V.  Walker,  16  N.  E.  475,  480,  45 
Ohio  St  577,  585) ;  Jones  v.  State,  70  N.  E. 
952,  954,  70  Ohio  St.  36,  1  Ann.  Gas.  618 
(quoting  and  adopting  definition  in  Baltimore 
&  O.  R.  Co.  V.  Walker,  16  N.  B.  475,  45  Ohio 
St.  577). 

The  word  "owner,**  as  applied  to  land,  Is 
descriptive  of  various  rights  to  and  Interests 
In  land.  As  titles  and  rights  to  real  prop- 
erty vary  from  the  absolute  and  unqualified 
fee  simple  to  that  of  the  mere  occupant,  so 
the  word  ''own*'  and  "ownership"  varies  in 
Its  significance,  according  to  context  and  sub- 
ject-matter. Peterson  v.  Johnson,  111  N.  W. 
659,  660,  132  Wis.  280  (citing  Merrill  Ry.  ft 
Lighting  Co.  V.  Merrill,  96  N.  W.  686,  119 
Wis.  249;  and  6  Words  and  Phrases,  p.  4904). 

The  word  "owner,"  as  applied  to  real  es- 
tate, may  designate  the  owner  of  the  fee  or 
the  owner  of  a  less  estate,  as  a  lessee  for  a 
term  of  years,  or  any  rightful  proprietor,  and 
its  meaning  is  to  be  gathered  from  the  con- 
nection in  which  it  is  used,  and  from  the  sub- 
ject-matter to  which  it  is  applied  and  when 
used  in  a  statute,  the  obvious  nature  and  pur- 
pose of  the  statute  may  indicate  its  meaning. 
Guild  V.  Prcntis,  74  AtL  1115,  1116,  83  Vt 
212,  Ann.  Cas.  1912A,  313. 

An  "owner"  of  a  thing  is  he  who  has 
dominion  over  it,  including  the  idea  of  right 
of  possession.  The  word  "owner,**  as  applied 
to  land,  has  no  fixed  meaning  which  can  be 
declared  to  be  applicable  under  all  circum- 
stauoes  and  as  to  any  and  every  enactment. 
It  usually  denotes  a  fee-simple  estate,  but  it 
has  been  defined  to  be  "one  who  has  the  usu- 
fruct, control,  or  occupation  of  land  with  a 
claim  of  ownership,  whether  his  interest  be 
an  absolute  fee  or  a  less  estate.*'  As  used  in 
B.  &  C.  Comp.  1 1830,  prohibiting  the. trespass 
by  one  not  the  owner  of  the  land  nor  an 
oflUcer  on  lawful  business,  it  is  not  limited 
to  the  holder  of  the  fee-simple  estate,  but 
also  includes  one  holding  merely  a  usufructu- 
ary interest  Binhoff  v.  State,  90  Pac.  586, 
587,  49  Or.  419  (quoting  and  adopting  defini- 


tion in  Ahdef  son'fei  Law  Diet  and  Coombs  v. 
People,  64  N.  E.  1056,  198  111.  586). 

One  in  possession  of  unsurveyed  public 
land,  with  intent  to  procure  titie  and  prepare 
it  for  cultivation  and  plant  a  crop,  is  the 
owner  within  articles  of  a  corporation  organ- 
ized to  secure  a  supply  of  water  for  irriga- 
tion, and  to  distribute  it  among  stockholders 
for  use  on  lands  "owned**  by  them;  for  the 
word  "owned"  means  held  or  occupied,  and 
the  words  "owning,**  "owner,"  and  "owned" 
being  general  terms,  and  their  precise  mean- 
ing depending  on  the  nature  of  the  subject- 
matter  and  connection  in  which  they  are 
used.  Miller  v.  Imperial  Water  Co.,  No.  8, 
103  Pac.  227,  229,  156  Cal.  27,  24  I>.  R.  A. 
(N.  S.)  372  (quoting  6  Words  and  Phrases,  p. 
5134). 

In  construing  the  redemption  laws,  the 
word  "owner"  is  a  generic  term  which  em- 
braces the  different  species  of  interest  which 
may  be  carved  out  of  a  fee-simple  estate. 
Hodges  V.  Harkleroad,  86  S.  W.  779,  781,  74 
Ark.  343  (dttng  2  Blackw.  Tax  Tities,  (  706). 

"Although  the  word  'owner'  has  a  varie- 
ty of  meanings,  and  may,  under  certain  cir- 
cumstances, Include  an  equitable  as  well  as 
a  legal  ownership,  or  even  a  right  of  present 
use  and  possession,  it  Implies  something 
more  than  a  bare  legal  title,  and  we  know 
of  no  authority  for  saying  that  a  person  in 
possession  of  land  under  a  void  deed  can  be 
regarded  as  the  'owner'  thereof.  Ownership 
may  not  imply  a  perfect  title,  but  it  implies 
something  more  than  the  possession  of  land 
under  a  title  which  is  void."  Hyde  v.  Shine, 
25  Sup.  Ct  760,  763,  199  U.  8.  62.  50  U  Ed. 
90. 

The  word  "owner,*;  as  used  in  an  answer 
to  a  complaint  in  an  action  for  the  specific 
performance  of  a  lease,  which  alleges  that, 
during  all  the  time  referred  to  in  the  com- 
plaint,  defendant  was  the  owner  of  certain 
lots,  has  a  definite  meaning,  and  is  one  who 
has  dominion  over  a  thing,  which  he  may 
use  as  he  pleases,  except  as  restrained  by 
law  or  by  agreement.  West  v.  AYashington 
R.  Co..  90  Pac.  666,  672,  49  Or.  436. 

The  "owner"  of  land  is  commonly  under- 
stood to  be  the  person  who  has  the  legal 
title  thereto,  and,  as  used  in  a  statute  re- 
quiring consents  of  the  owners  of  dwellings' 
within  a  certain  distance  of  the  premises  in 
which  traffic  In  liquors  Is  to  be  carried  on, 
it  cannot  be  supposed  that  the  Legislature 
Intended  anybody  except  the  persons  having 
the  legal  titie.  In  re  Clement,  101  N.  Y. 
Supp.  447,  450. 

The  word  "owner,**  while  not  a  technical 
term,  but  one  of  wide  application  in  various 
connections,  primarily,  means,  with  respect  to 
land,  a  person  who  is  seized  of  a  freehold  esr 
tate  therein,  one  who  owes  no  service  to  an- 
other which  limits  his  dominion.  American 
Woolen  Co.  v.  Town  Council  of  North  Smiths 
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field,  69  All.  283,  29  R.  I.  93,  16  Ann.  Gas. 
1227. 

The  word  ''owner,"  as  used  in  Act  June 
4,  1897,  c.  2,  §  1,  30  Stat.  84,  providing  that, 
in  cases  in  whi(^  a  tract  covered  by  an  un- 
perfected  bona  fide  claim  or  by  a  patent  is 
included  within  the  limits  of  a  public  forest 
reservation,  the  settler  or  owner  thereof 
may  relinquish  the  tract  to  the  government, 
and  select  in  lieu  thereof  a  tract  of  vacant 
land  open  to  settlement  not  exceeding  in  area 
the  tract  covered  by  his  claim  or  patent,  re- 
fers only  to  one  who  holds  both  the  legal 
and  equitable  title  to  the  patented  land. 
United  States  v.  Hyde,  182  Fed.  545,  548. 

The  term  "owner,"  as  used  tn  determin- 
ing who  may  redeem  from  tax  sale,  includes 
mortgagees,  judgment  creditors,  and  holders 
of  contingent  interests  in  the  land  affected 
by  the  sale.  Thus,  where  the  holder  of  a 
junior  judgment  lien  on  certain  land  pur- 
chased the  same  on  execution  on  his  judg- 
ment, and  thereafter  purchased  an  outstand- 
ing tax  lien  against  the  property,  under 
which  he  obtained  title,  the  purchase  of  such 
tax  certificate  by  him  would  be  construed  in 
equity  as  a  redemption,  since  he  would  not 
be  permitted  thereby,  as  against  the  holder 
of  the  senior  judgment  lien,  to  absorb  the 
land,  which  was  the  entire  fund  for  the  pay- 
ment of  both  judgments.  Lane  v.  Wright, 
96  N.  W.  902,  9a3,  121  Iowa,  376,  100  Am. 
St.  Rep.  362  (citing  Adams  v.  Beale,  19  Iowa, 
61;  Swan  v.  Harvey,  90  N.  W.  489,  117 
Iowa,  68). 

The  word  "property,"  as  well  as  "own- 
er," may  be  used  to  convey  a  meaning  some- 
times broad  and  sometimes  quite  restricted. 
In  its  general  and  commonly  accepted  sense, 
ownership  and  property  would  necessarily 
imply  the  power  of  sale.  They  are  frequent- 
ly used  in  a  more  restricted  sense,  and  as 
used  in  Laws  1903,  p.  200,  providing  that  the 
probate  court  shall  not  have  jurisdiction  to 
inquire  into  the  insanity  of  any  person  who 
is  the  owner  of  no  property,  the  property 
which  theH>erson  thought  to  be  insane  must 
own  is  property  which  he  has  been  managing 
and  controlling,  or  which  he  may  manage 
and  control  in  his  direction  of  his  affairs. 
The  statute  contemplates  that,  if  he  be  found 
of  nnsonnd  mind,  a  guardian  of  his  person 
and  his  property  be  appointed  who  shall  take 
ufton  himself  the  management  and  control 
of  such  property.  Where  testator  provides 
for  the  setting  aside  of  property  sufficient  to 
produce  a  certain  income  to  be  paid  to  one 
as  trustee  for  another,  an  incompetent,  who 
shall  pay  the  same  out  for  the  benefit  of 
the  incompetent,  the  incompetent  owns  no 
property,  within  the  meaning  of  the  act. 
Carter  v.  Bolster,  98  8.  W.  106,  106,  122  Mo. 
App.  135. 

The  word  "owner,"  in  1  Rev.  St  (Ist 
Ed.)  pt.  1,  o.  16,  tit  1.  I  64,  providing  that 
no  highway  shall  be  opened  or  worked  with- 


out a  release  by  the  owner  or  an  assessment 
of  his  damages,  means  the  person  entitled 
to  the  legal  estate.  In  re  Riddell,  116  N. 
Y.  Supp.  261,  264. 

The  word  "owner"  in  Ky.  St  {  2361. 
authorizing  the  owner  of  land,  thouirh  uot 
in  actual  posse.s8ion,  to  sue  for  trespass 
thereon,  means  one  who  owns  the  land  by  a 
title  of  record  deducible  from  the  common* 
wealth,  or  who  has  acquired  ownership  by 
adverse  possession  of  the  land.  Scroggins 
V.  Nave,  119  S.  W.  158,  lf>9,  133  Ky.  793, 

Grantee  in  possession  under  an  unre- 
corded deed  is  the  "owner"  within  lien  Law 
(Laws  1897,  pp.  515,  518,  c  418)  M  2,  9,  re 
quiring  a  notice  of  lien  to  state  the  name 
of  the  owner  of  the  property,  defined  to 
include  the  owner  in  fee  or  of  a  less  estate 
therein,  etc.  Vogel  &  Binder  Co.  v.  Charles 
P.  Evans  Co.,  118  N.  Y.  Supp.  10, 14, 133  App. 
Div.  836. 

The  word  "owner,"  as  used  in  Const  I 
6,  art  13,  making  it  the  duty  of  every  "own- 
er" to  enter  his  land  for  taxation  under  pen- 
alty of  forfeiture,  means  or  includes  a  bona 
fida  claimant  Nowhere  is  the  verity  of  own- 
ership determined  in  charging  a  tax  on  real 
estate.  .  The  charging  is  always  made  against 
the  man  who  appears  to  be  owner  and  claims 
to  be.  State  v.  West  Branch  Lumber  Co.. 
63  S.  E.  372,  377,  64  W.  Va.  673. 

In  the  absence  of  knowledge  to  the  con- 
trary, the'  person  shown  by  the  public  rec- 
ords to  be  vested  with  the  title  to  real  prop- 
erty is  the  "owner"  thereof,  within  Ret. 
St  1899,  I  5686,  requiring  special  tax  blUs  to 
state  the  name  of  the  "owner"  of  the  prop- 
erty. City  of  St  Joseph  ex  rel.  Swenson  t. 
^'orsee,  84  S.  W.  08,  110  Ma  App.  127  (cit- 
ing Smith  V.  Barrett,  41  Mo.  App.  460: 
Vance  v.  Corrlgan,  78  Ma  94:  Cowell  t. 
Gray,  85  Mo.  169;  Payne  ▼.  Lott  3  8.  W. 
402,  90  Mo.  676;  Crane  T.  Dameron,  12  S. 
W.  251,  98  Mo.  567). 

Any  person  owning  land,  whether  Ma 
title  be  of  record  in  the  ofllce  of  the  regis- 
ter of  deeds  or  not  niay  maintain  proceed- 
ings as  "owner,"  under  tiie  Torrena  Act  for 
land  transfers  to  register  his  title.  National 
Bond,  etc..  Co.  v.  Alderson,  108  N.  W.  861. 
99  Minn.  137. 

The  object  of  the  lien  law  of  1897  (Laws 
1897,  p.  514,  c.  418),  giving  a  Uen  on  tbe  real 
property  improved  to  the  extent  of  the  "own- 
er's right,  title  or  interest*'  therein,  provid- 
ing that  the  term  "owner"  includes  tbe  own- 
er in  fee  or  of  a  less  estate  therein,  etc., 
la  to  bind  the  interest  of  the  peraon  against 
whom  the  notice  of  lien  Is  filed,  and  It  is 
not  the  legislative  Intent  to  give  a  lien  on  the 
property  through  the  filing  of  any  notice  de- 
scribing it  notwithstanding  the  statutory 
I  definition  of  the  word  "owner."  Stranchca 
1  r.  Pace,  88  N.  EL  51,  52,  196  N.  T.  167. 
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Whenever  the  word  "owner^  or  "re-  ( seqaence  of  the  dog  frightening  her  horses, 
pnted  owner"  is  nsed  in  the  mechanic's  lien  ,  causing  them  to  run  away.  Burch  t.  Low- 
fltatntes,  it  means  the  owner  or  reputed  own-  j  ary,  100  N.  W.  282,  288,  181  Iowa*  719,  117 
er  with  whom  the  contract  was  made,  and   Am.  St.  Bep.  448. 

he  Is  therefore  the  only  necessary  defend- !         ^^  "owner  -  In  Code  t  2340  mak- 

ant  under  the  statute.    Carswell  v.  Pat^w-   ^^  ^  ."w' Tati;  Sr^mi^Slriy 


ski,  55  AU.  342,  343,  4  Pennewill,  403. 

It  is  not  necessary  to  the  attachment  of 


his  dog,  when  construed  according  to  the  con- 
text and  approved  usage  of  the  language  as 


a  mechanic's  lien  that  the  person  for  whom  ,  required  by  section  48,  signifies  the  person  to 
a  building  is  erected  should  own  the  fee- 1  whom  the  dog  belongs,  and  the  owner  is  lia- 
slmple  title,  but  the  word  "owner,"  as  used  \  ble  without  proof  of  knowledge  of  evil  pro- 
In  Wilson's  Rev.  ft  Ann.  St.  1003,  |  4810,  pro- 1  pensities ;  but  one  harboring  a  dog  is  not 
vlding  that  a  person  claiming  a  mechanic's  i  liable,  In  the  absence  of  previous  knowledge 
lien  for  material  or  labor  under  a  subcon-   of  viciousness.    Alexander  v.  Crosby,  110  N. 


tract,  with  the  contractor,  etc.,  shall  file  with 
the  clerk  of  the  district  court  a  statement 


W.  717,  718.  143  Iowa,  50. 


^^^i4i^  K^  -m^«- 4^  -*^««-  #«»*K  4.K«  .n^/.nn«^  '^^^  "owuer,"  wlthiu  the  meaning  of  Act 

verified  by  affidavit  setting  forth  the  amount  i  ^^  ,._  ^-  -^^^  ,1  ^^^^  ^^^^^  ^  ^.  *«  ««^kik«*. 

due  from  the  subcontractor  to  the  claimant, ,  ^^'  ^^  **'  ^^  ^^^!  ^^'  ^'  ^>'  *^  P«>Wbit 

the  value  etc  todudes  every  character  of '  """^  ^'^'^  *•  *«®°*'  ^^°«^'  ^®^''  ^'  ^"• 
uie  value,  eic.,  inciuaes  eveir      r^^l^^Ji    ploy6  from  engaging,  encouraging,  promot- 

title,  whether  legal  or  equitable,  fee-simple,   f    "  omi««   /^.  -ooi-h«*»  *«  ^\^^r^rJU^r.  ^^ 

or  leasehold.    Crutcher  v.  Block,  01  Pac  806,   ^^  f  *^*''^/!?  assisting  in  the  operation  of 

886,  10  OkL  246.  14  Ami.  Cas.  1020.  '  fJI'i^L^Lrn^^^ 

1 1ng  auction  pools  upon  any  horse  race^  is 

Under  Code  Iowa,  §  2311,  defining  an  one  who  conducts  the  betting  by  using  "bet- 

"owner^  of  land  as  the  person  having  title   ting  books,"  "sheets,"  "tickets,"  and  "other 

thereto,   or  the  lessee  or  occupant  thereof,   devices."    State  v.  Schefileld,  48  South.  032, 

and  section  3006  providing  that  every  person   034,  123  La.  271. 

for  whose  use  or  benefit  any  improvement  is  ,         tt«ji-*»  »-*•    a^.    looic    ..^    aam    ^^^^ 

made,  having  the  capacity  to  contract,  shall   ,^  S,*  u,  f*!'  ,?L«^„'  ^™,.1?^'.^I^! 

be  included  In  the  word  "owner,"  the  mere   ^,^^^lJ^J^X!^Z^l  fw'n^ 

. .  iwi_.    i    ^«_^>.         _ti _.  _    with  cars,  ana  pronalng  that  when  the    own- 

toct  that  a  contract  for  the  erecUon  ot  a    „„  .,  -Jl  ,_-j^t  shall  aimly  In  writing  etc 
building  and  the  bond  given  by  the  contrac-  f  .M„?f^^®^!?L"°f"  *^^  "  ^"^^^ 
tors  for  the  faithful   performance   thereof   *  f^  "If  ^  Intended  to 

speak  of  the  obligee  of  the  bond  as  the  i""l,f  *»""»*  *^f  "*  TXJ^^.t 
"owner"  of  the  premises  does  not  constitute ;  ^^^  a»e  crushed  product,  was  not  the 
a  false  representation  to  the  surety  on  the!  J^^*'  «' »^  '^^^  rock  when  he  order- 
bond  on  the  part  of  the  obligee,  though  the  ?^  ,<*^  C"^"?"'  ^^^).  %,^J^  ^  I; 
legal  title  to  the  lot  on  which  the  house  was  ,?^^*^,^T«^^-  "»  8-  W-  «»T'  898.  66 
buUt  is  in  the  name  of  another;   there  be-  j  •^***  ^"'  ^^-  "°' 

big  no  pretense  that  the  obligee  of  the  bond '  One  who  has  represented  himself  to  be 
was  a  trespasser  on  the  land,  or  that  he  was  the  "owner"  of  real  property,  and  who  Is  es- 
QOt  the'  owner  of  the  building.  Getchell  A  topped  from  asserting  the  contrary.  Is  the 
Martin  Lamber  &  Mfg.  Oo.  ▼.  Peterson  &  "owner"  thereof,  within  Pen.  Code.  |  640d. 
iiampson.  100^.  W.  660,  562,  124  Iowa,  699. ;  making  the  act  of  offering  real  property  for 
Where  an  Indictment  alleged  that  defend-  «»lf'  ^T  a  person  not  possessed  of  authority  In 


ants  had  conspired  to  defraud  the  United 
States    by    fraudulently    obtaining   title   to 


writing  from  the  "owner,"  a  misdemeanor. 
Lopard  V.  Fritz,  01  N.  T.  Snpp.  S,  6,  46  Misc. 


state  land  within  a  forest  reservation  for  I  ^I*-  ^^• 


the   purpose   of   e^^changing    the    same    as 
authorized  by  Forest  Reserve  Act  June  4, 


Code,  I  2814,  as  amended  by  Laws  1007, 
p.  162,  c.  153,  authorizes  school  corporations 


1807,  c.  2,  30  Stat  34,  it  stated  an  offense  to  hold,  within  certain  limitations,  land  for 
against  the  United  States,  since,  when  Con- 1  schoolhouse  sites,  which  must  be  upon  public 
gress  provided  in  such  act  that  the  "owner"  ;  roads,  and  except  in  cities,  etc.,  at  least  30 
of  land  within  a  forest  resenation  might '  rods  from  the  residence  of  any  "owner"  who 
exchange  his  land  for  land  open  for  settle-  objects  to  a  site  being  placed  nearer.  Sec- 
ment  outside  the  reservation,  the  owner  of  tion  2815  provides  for  condemnation  of  a  site 
a  full,  complete,  and  indefeasible  title  was  ^  ^^e  owner  refuses  or  neglects  to  convey, 
meant,  and  not  one  who  held  land  the  titie  ^^c.  Section  2773  authorizes  boards  of  direct- 
to  which  was  subject  to  forfeiture  for  fraud. ;  org  to  fix  schoolhouse  sites.  Held,  that  the 
Ex  parte  Hyde,  104  Fed.  207,  214.  |  ^^^.^  "owner."  used  in  section  2814,  refers  to 

A  married  woman  permitting  a  dog  of   the  owner  of  a  residence  within  80  rods  of 
her  husband's  to  remain  on  the  home  prem- !  a  schoolhouse  site,  and  not  to  the  owner  of  a 


l»es,  the  title  to  which  is  in  her,  is  not  har- 
boring a  dog  as  an  "owner,"  within  Code, 
f  2340,  making  an  owner  liable  for  damages 


site,  and  that  the  prohibition  against  locat- 
ing a  site  within  30  rods  of  a  residence  ap- 
plies to  schoolhouse  sites,  whether  acquired 


done  by  his  dog,  and  she  is  not  liable  for  in- 1  by  purchase,  devise,  gift,  or  condemnation. 
Juries  to  a  driver  on  a  public  road  in  con- '  Mendenhall  t.  Board  of  Directocs  of  Inde- 
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pendent  Schgol  Dist  of  Leighton^  11^  N.  W. 
11,  12,  137  Iowa,  554. 

Defendants  were  the  agents  and  their 
principal  was  the  grantee  of  land,  and  on 
September  10,  1908,  defendants  gave  plaintiff 
an  option  to  buy  the  land,  and,  a  dispute  aris- 
ing whether  this  option  had  expired,  the  par- 
ties on  February  23,  1909,  made  a  written 
agreement,  by  which  defendants  agreed  to 
procure  and  deliver  to  plaintiff  within  10 
days  a  written  extension  of  the  option,  to  be 
binding  on  defendants  and  the  owner.  With- 
in the  time  allowed  defendants  offered  to 
plaintiff  a  contract  signed  by  them  and  by 
their  principal  extending  the  original  option 
for  90  days.  The  land  had  been  bought  by 
the  defendants  previous  to  the  contract  with 
plaintiff  and  by  them  sold  to  their  principal, 
and  the  holder  of  defendants'  purchase-money 
notes  secured  by  vendor's  Hens  obtained  a 
judgment  in  foreclosure  for  title  and  posses- 
sion of  the  land  In  July,  1909,  at  which  time 
there  were  also  other  judgments  and  incum- 
brances against  the  property.  Held,  that  un- 
til July  1,  1909,  when  the  vendor's  liens  were 
foreclosed,  defendants*  principal  was  the 
"owner"  of  the  land,  and  hence  the  instru- 
ment offered  by  defendants  was  a  compliance 
with  its  contract  to  extend  the  plaintiff's  op- 
tion. Hahl  v.  McPherson  (Tex.)  133  S.  W. 
615,  617. 

St  1885,  c.  153,  {  16,  relating  to  foreclo- 
sure of  liens  for  street  improvements,  making 
the  executor,  administrator,  or  guardian  of 
the  "owner"  and  persons  In  possession  under 
claim  or  exercising  acts  of  ownership  over 
the  8ame»  also  "owners''  for  the  purposes  of 
the  law,  recognizes  constructive  or  virtual 
representation  as  sufficient  to  give  jurisdic- 
tion of  the  property  in  the  equitable  action  to 
be  brought  against  the  "owner,"  pursuant  to 
section  12,  though  the  proceeding  be  held  not 
to  be  one  in  rem  because  the  res  is  not  made 
defendant  Los  Angeles  County  v.  Wlnans, 
109  Pac  640,  647,  13  Cal.  App.  234. 

Const  art.  14,  §  7,  providing  that  the 
state  thereby  releases  to  the  owner  or  owners 
of  the  soil-  aU  mines  and  minerals  thereon, 
was  curative  in  its  nature  and  retrospective 
in  its  effect,  and  Intended  as  an  extinguish- 
ment of  the  rights  of  the  state  In  only  those 
mines  and  minerals  In  soil  owned  at  the  time 
of  its  adoption,  and  was  not  intended  to  pre- 
vent the  state  from  reserving  mines  and  min- 
erals in  lands  of  the  public  domain  subse* 
quently  granted  by  it,  in  view  of  the  facts 
that  this  provision  was  originally  adopted 
by  the  convention  which  framed  the  Constitu- 
tion of  18G6  at  a  time  when  the  state  could 
not  afford  to  be  generous  in  its  disposal  of 
the  ungranted  public  domain;  that  it  was 
adopted,  not  as  a  general  provision  of  the 
Constitution,  but  as  an  ordinance  substituted 
for  one  having  special  reference  to  the  title  to 
a  salt  lake,  then  in  dispute;  and  thatits  lan- 
guage hajs  remained  Hi^cbanged  in  subsequent 


Constitutions,  especially  as  the  term  '^lesM'* 
commonly  means  to  surrender  a  right  or  dis- 
charge a  liability  which  presupposes  the  ex- 
istence of  some  person  against  whom  tite 
right  may  be  exercised  or  the  liability  en- 
forced, and  the  word  "owner"  ordinarily 
means  one  who  already  has  a  legal  or  right- 
ful title,  and  not  one  who  must  acquire  such 
title  in  the  future  in  order  to  come  within 
the  term ;  and  hence  Rev.  St  1895,  art  3498n, 
reserving  minerals  on  lands  thereafter  grant- 
ed by  the  state,  is  valid.  Cox  y.  Robison,  150 
S.  W.  1149,  1150,  105  Tex.  426. 

As  owner  at  tlie  time  of 

The  word  "owner,"  in  Rev.  St  1899,  f 
2893,  requiring  the  statement  filed  by  a  me- 
chanic's lien  claimant  to  state  the  name  of 
"the  owner  or  owners  •  •  •  if  known,** 
when  considered  in  connection  with  section 
2889,  giving  a  person  performing  work  or 
famishing  materials  by  virtiie  of  a  contract 
with  the  owner  a  lien  therefor,  and  section 
2894  making  it  the  duty  of  the  county  derk 
to  make  an  abstract  of  every  lien  account 
filed,  containing  the  name  of  the  person 
against  whose  property  the  lien  is  filed,  etc, 
means  the  owner  at  the  time  the  statement 
19  made  and  filed.  Davis  v.  Big  Horn  Lum- 
ber Co.,  85  Pac.  980,  981,  14  Wyo.  517. 

By  the  expression  "the  owner  of  the 
house  for  the  time  being,"  as  used  in  Act 
April  10,  1849,  i  4  (P.  L.  600),  providing  that 
in  all  conveyances  the  right  to  compensation 
for  a  party  wall  shall  pass  to  the  pordiaser, 
unless  otherwise  expressed,  and  the  owner 
of  the  house  for  the  time  being  shall  hare 
all  the  remedies  with  respect  to  such  party 
wall  as  he  may  have  in  relation  to  the  house 
to  which  it  is  attached,  must  be  understood 
the  owner  when  the  wall  is  injured.  The 
obvious  intent  of  the  act  is  to  give  the  right 
of  compensation  to  the  person  who  Is  injur- 
ed. The  injury  arises  from  the  use  of  the 
wall  in  the  construction  of  an  adjoining 
building.  Until  such  use  there  is  no  injury. 
Lea  V.  Jones,  57  Atl.  1113,  209  Pa.  22. 

As  tight  to  possessiom 

"Ownership  of  chattels  usually  draws 
to  it  the  right  of  possession.  Proof  of  owner- 
ship would  warrant  the  inference  that  the 
owner  was  entitled  to  possession."  A  com- 
plaint in  claim  and  delivery  under  the  Code, 
alleging  that  plaintiff  is  the  "owner,"  suf- 
ficiently answers  the  requirement  that  plain- 
tiff shall  allege  that  he  Is  entitled  to  pos- 
session. Illinois  Sewing  Madi.  Co.  v.  Harri- 
son, 96  Pac.  177,  43  Colo.  362  (quoting  and 
adopting  definition  in   Wells,   Replevin  pd 

Ed.]  f  39). 

* 

Absolute  or  qnallfted  owner 

The  word  "owner"  is  often  used  to  des- 
ignate a  person  having  an  interest  in  prop- 
erty under  a  special  title,  and  in  Rev.  St 
S  3337,  giving  compensation  to  an  owner  for 
d];iving  the  logs  of  another  which  have  be- 
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come  80  Intennixed  with  his  own  that  they 
cannot  be  csonvenlently  separated,  it  includes 
a  person  having  possession  tinder  a  special 
title  or  interest  as  a  bailee  as  well  as  the  ab- 
solute owner  of  the  property.  Wisconsin 
River  Log-Driving  Ass'n  v.  D.  P.  Ctomstock 
Lumber  Co.,  40  N.  W.  146,  147,  72  Wis.  464, 
1  L.  R.  A.  717. 

The  word  "owner"  In  the  St  Louis  city 
charter,  providing  for  special  taxes  for  street 
Improvements  against  the  property  benefited, 
and  providing  that  tax  bill  shall  be  a  Hen  on 
the  property  charged  therewith,  and  that 
suits  for  the  enforcement  thereof  shall  be 
brought  against  the  owner  of  the  land,  is  used 
In  its  restricted  sense,  and  means  the  "legal 
owner,"  though  the  term  In  its  wider  sense 
may  include  any  person  beneficially  interested 
in  the  property.  Granite  Bituminous  Paving 
Co.  V,  Parkview  Realty  &  Improvement  Co., 
151  S.  W.  479,  481,  168  Mo.  App.  468. 

The  word  "owner"  is  a  word  of  very 
comprehensive  meaning,  and  may  be  applied 
to  more  than  one  person  in  regard  to  the 
same  property  at  the  same  time;  one  being 
r^arded  as  owner  for  a  certain  purpose,  and 
another  for  an  entirely  different  purpose. 
The  word  applied  to  real  estate,  without  any 
qualifying  words,  has  been  held  to  mean 
prima  facie  the  person  who  has  the  fee  sim- 
ple; but  an  owner  need  not  necessarily  have 
the  fee  sinnple,  and  one  having  a  lesser  estate, 
such  as  a  trustee  and  mortgagor  in  posses- 
sion, may  be  an  owner.  Good  v.  Jarrard,  76 
S.  B.  608,  701,  93  S.  C.  229,  43  L.  R»  A.  (N. 
S.)  383. 

The  determination  of  the  ownership  of 
neal  property,  for  purposes  of  taxation,  is 
sometimes  a  question  of  serious  difficulty. 
The  authorities,  however,  appear  to  hold  that 
by  the  "owner"  is  meant  the  person  who  has 
the  legal  title  or  estate  to  or  In  the  land,  and 
not  one  who  by  contract  or  otherwise  has 
a  mere  equity  therein,  or  a  right  to  compel 
a  conveyance  of  such  legal  title  or  estate  to 
himself.  Collins  v.  Reger,  57  S.  E.  743,  746, 
62  W.  Va.  195  (quoting  and  adopting  defini- 
tion in  Black,  Tax  Titles,  S  106). 

A  city  holding  a  qualified  fee  in  lands  is 
the  owner  there<^  within  P.  L.  1909,  p.  27, 
authorizing  cities  bordering  on  the  Atlantic 
Ocean  owning  lands  contiguous  to  the  beach 
or  ocean  front  to  improve  the  same  for  pub- 
lic use  and  recreation,  and  to  issue  bonds 
therefor.  Bew  v.  Ventnor  City,  80  Atl.  28,  29, 
81  N.  J.  Law,  207. 

One  who  had  a  rlgh't  to  shoot  on  certain 
land  could  maintain  an  action  under  Y.  S. 
4626,  providing  that  one  willfully  entering 
on  land  on  which  shooting  was  prohibited 
with  permission  of  the  "owner"  would  for- 
feit the  penalty  at  the  suit  of  such  owner. 
JJeteh^anVa  contention  .that  the  word  "own- 
er" had  reference  to  the  person  who  owned 
the  le^al  title  and  not  to  a  person  having 
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an  ownership  for  a  xwrticular  purpose  was 
overruled.  Payne  v.  Sheets,  56  Atl.  656,  657, 
75  Vt  336. 

Administrator 

A  personal  representative  in  the  posses- 
sion of  and  exercising  complete  control  over 
real  estate  of  decedent,  if  his  authority  to 
remonstrate  is  not  challenged  by  an  heir 
or  devisee,  is  the  ''owner"  of  such  real  estate 
within  Laws  1905,  p.  228,  c.  20,  in  amend- 
ment of  Laws  1903,  p.  186,  c.  17,  (  128,  pro- 
viding that  no  repavement  shall  be  ordered  if 
remonstrated  against  by  the  owners  of  60 
per  cent,  of  the  foot  frontage.  Chan  v.  City 
of  South  Omaha,  128  N.  W.  464,  466,  85  Neb. 
434,  133  Am.  St.  Rep.  670. 

In  proceedings  against  an  administrator 
to  enforce  a  mechanic's  lien  on  premises,  the 
Interest  of  the  owner  being  a  leasehold,  the 
administrator  was  properly  described  as  the 
"owner"  or  proprietor  thereof,  as  the  lease- 
hold, being  a  chattel  real,  descended  to  the 
administrator.  Lavergne  v.  Evans  Bros. 
Const  Co.,  52  South.  318,  320, 166  Ala.  289. 

Asent  or  mearrmnt 

In  a  city  charter  authorizing  the  city  to 
require  "owners"  of  dangerous  buildings  to 
remove  the  same  at  their  own  expense,  while 
it  may  be  convenient,  in  the  exercise  of  the 
power  granted  by  the  provisions  of  the  char- 
ter, to  extend  the  application  of  the  term  to 
agents  of  the  owners,  it  \a  not  a  reasonably 
necessary  incident  to  the  express  power 
granted,  which  confines  it  to  the  owners.  The 
rule  is  that  it  not  only  must  be  reasonably 
incident  to  the  express  powers  granted  or 
convenient  for  the  exercise  of  such  power, 
bdt  it  must  be  essential  and  indispensable 
to  the  purposes  to  be  •  accomplished  by  the 
corporation.  City  of  St.  Louis  v.  J.  B.  Kalme 
&  Bro.  Real  Estate  Co.,  79  S.  W.  140,  142^ 
180  Mo.  309. 

One  appointed  by  a  duly  executed  writ- 
ing as  manager  and  attorney  In  fact  for  the 
owner  in  conducting  a  mercantile  business 
has  such  authority  that  a  materially  false 
property  statement  made  by  him  for  the  pur- 
pose of  obtaining  goods  for  sale  in  such  busi- 
ness on  credit  is  one  made  by  the  "owner"* 
within  the  meaning  of  Bankr.  Act  July  1,. 
1898,  c.  541,  §  14b  (3),  as  added  by  Act  Feb. 
5,  1903,  c.  487,  §  4,  32  Stat  797,  which  makes 
the  obtaining  of  property  on  credit  by  means 
of  such  a  statement  ground  for  refusal  of  a 
discharge.    In  re  Reed,  191  Fed.  920,  930. 

All  persons  havlaK  an  Interest 

"The  word  'owner*  Is  a  comprehensive 
term,  and  Is  applied  to  any  person  who  has 
dominion,  of  a  thing  real  or  personal,  corpo- 
real or  incorporeal,  and  a  right  of  enjoyment 
and  disposition."  Bouvler.  When  the  term  Is 
employed  in  the  statutes  relating  to  eminent 
domain,  to  designate  the  persons  who  are 
to  be  made  parties  to  the  proceedings,  and 
who  are  entitled  to  receive  compensation  for 


OWNER 


850 


OWNER 


land  taken  against  their  will,  it  should  be 
held  to  include  all  those  who  have  any  law- 
ful interest  in  the  property  to  he  condemned. 
Brigham  City  v.  Chase,  85  Pac.  436,  437,  438^ 
30  Utah,  410  (citing  2  Lewis,  Em.  Dom.  |  335). 

The  word  "owner,"  in  the  statute  giving 
a  company  power  to  condemn  land  and  pro- 
viding that  it  shall  be  liable  for  all  such 
damages  as  may  be  established  by  any  land- 
owner, embraces  not  only  the  owner  of  the 
fee  but  a  lessee  for  years  and  any  other  per- 
son who  has  an  interest  in  the  property  af- 
fected by  the  condemnation.  Woodstock 
Hardwood  &  Spool  Mfg.  Co.  v.  Charleston 
Light  &  Water  Co.,  66  S.  E.  194,  196,  84  S. 
C.  306. 

All  persons  having  an  interest  in  land 
are  ''owners"  within  the  meaning  of  the  stat- 
ute relating  to  parties  in  condemnation  pro- 
ceedings. State  V.  Missouri  Pac.  Ry.  Co.,  105 
N.  W.  983,  985,  75  Neb.  4. 

The  word  "owner,"  as  used  in  the  road 
laws  (Comp.  St.  1905,  c  78,  §|  18-29),  applies 
to  all  persons  having  an  interest  in  the  es- 
tate taken  or  damaged.  Beste  v.  Cedar 
County,  128  N.  W.  29,  30,  87  Neb.  689. 

The  word  "owner,"  as  used  in  the  con- 
demnation law,  includes  all  persons  having 
any  estate,  interest,  or  easement  in  the  prop- 
erty to  be  taken,  or  any  lien,  charge,  or  in- 
cumbrance thereon  and  includes  a  person  who 
claims  an  interest  in  land,  and  between  whom 
and  another  there  is  a  dispute  over  the  title. 
New  York  Cent  &  H.  R.  R.  Co.  v.  Matthews, 

128  N.  Y.  Supp.  138,  141,  70  Misc.  Rep.  567 ; 

129  N.  Y.  Supp.  828,  144  App.  Div.  732. 

The  statutory  requirement  that  a  tax 
deed  shall  recite  that  the  land  sold  at  a  tax 
sale  has  not  been  redeemed  is  sufficiently  ful- 
filled by  a  recital  that  the  owner  has  not  of- 
fered to  redeem;  the  word  "owner"  in  this 
connection  including  any  one  who  has  a  sub- 
stantial interest  in  the  property.  Steele  v. 
Dye,  105  Pac.  700,  702,  81  Kan.  286. 


««r 


'The  owner,"  as  used  in  Act  1874  (Hurd's 
Rev.  St.  1893,  c  82),  relating  to  mechanics' 
Uens,  means  the  owner  of  any  interest  in  the 
land.  Sorg  v.  Crandall,  84  N.  E.  181,  184, 
233  in  79. 

Under  Mechanic's  Lien  Act  June  14, 1898, 
f  8  (P.  L.  p.  538),  requiring  stop  notices  to  be 
served  on  the  "owner  of  the  building,"  a 
stop  notice  is  properly  served  upon  the  owner 
of  the  land  and  not  upon  the  person  liable 
under  contract  for  the  price  of  the  building. 
Gardner  &  Meeks  Co.  v.  Herold,  72  AtL  24, 
25,  76  N.  J.  Law,  524. 

"Where  it  is  manifest  that  the  building 
was  erected  for  the  immediate  use,  enjoy- 
ment, or  benefit  of  a  particular  person,  that 
person,  within  the  meaning  of  the  statute 
concerning  mechanics'  liens,  is  to  be  regarded 
as  the  'owner  or  proprietor*  thereof."  Win- 
slow  Bros.  Co.  V.  McCully  Stone  Mason  Co., 


69  S.  W.  304,  306,  169  Mo.  236  (quoting  and 
adopting  definition  in  Burgwald  ▼•  W^ppert, 
49  Mo.  60). 

Gorporatioas 
Rev.  Civ.  Code,  1 415,  designates  the  own- 
ers of  shares  in  a  corporation  with  a  capital 
stock  as  stockholders,  and  the  corporators  of 
a  corporation  having  no  capital  stock  and 
their  successors  as  members.  Section  742 
provides  that  the  private  property  of  the 
members  of  benevolent  corporations  are  not 
liable  for  corporate  debts,  unless  It  is  so  pro- 
vided In  the  articles  of  incorporation.  Sec- 
tions 740  and  411  make  persons  signing  arti- 
cles of  association  and  their  associates  and 
successors  on  complying  with  the  statute  a 
body  corporate.  Section  182  provides  that 
ownership  is  the  right  to  possess  and  use  to 
the  exclusion  of  others.  Held,  that  an  in- 
corporated commercial  dub,  whose  articles 
of  association  provided  that  Its  memben 
should  not  l>e  liable  for  corporate  debts,  and 
not  its  members,  was  the  "owner"  of  liquora 
kept  to  be  furnished  the  members  in  ex- 
change for  checks  for  which  they  paid. 
SUte  ▼.  Mudie^  115  N.  W.  107,  110,  22  &  a 
41. 

Creditor  seourod  by  dmed  of  trast 

Creditors  secured  by  a  deed  of  trust  are 
not  owners  of  land  within  the  meaning  of 
an  act  providing  that  the  owners  shall  be 
given  notice  and  opportunity  to  be  heard  t>e- 
fore  assessments  for  Improvements  are  levied 
against  the  property.  City  of  Richmond  v. 
Williams,  47  S.  E.  844,  845,  102  Va.  733. 


Equitable  owner 

A  person  who  has  paid  the  consideration 
for  land,  though  it  Is  deeded  to  another,  is 
the  "owner"  thereof,  within  Code  Civ.  Proa 
§  696,  giving  a  Uen  for  labor  or  material 
furnished  under  a  contract  with  the  own^. 
J.  F.  Anderson  Lumber  Co.  t.  Speara^  127  N. 
W.  643,  645,  25  S.  D.  624. 


The  signatures  by  executors  and  trustees 
of  an  estate  are  the  signatures  of  the  **owb- 
ers"  within  the  meaning  of  the  statute  ub 
to  special  assessments.  Shannon  v.  City  of 
Omaha,  103  N.  W.  53,  55,  73  Neb.  507  (citing 
Portsmouth  Savings  Bank  ▼.  City  of  Omaba, 
93  N.  W.  231,  67  Neb.  50). 

An  executor  is  not  an  "owner"  of  real- 
ty, and  his  signature  to  a  petition  for  a  street 
improvement  as  executor  is  not  authorized. 
People  V.  Board  of  Assessors  of  City  of  Buf- 
falo, 109  N.  Y.  Supp.  991,  994. 

Where  certain  real  estate  abutting  on  a 
street,  the  sidewalk  of  which  was  to  be  im- 
proved, was  vested  in  defendant  executors  tor 
10  years,  the  heirs  having  only  the  ri^t  to 
the  proceeds,  the  executors  were  the  "own- 
ers" of  such  property,  within  Ky.  SL  |  35<J7 
(Russell's  St.  I  1589),  requiring  notice  to  be 
given  property  owners  of  such  contemplated 
Improvement ;  and  hence»  notice  having  teen 
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given  to  sncli  executors  and  they  haTlng  &!!• 
ed  to  begin  the  performance  of  the  improve* 
ment  within  the  time  specified,  the  city  was 
entitled  to  do  the  work  and  enforce  a  lien 
on  the  property  therefor.  City  of  Winches- 
ter V.  Bush,  133  S.  W.  791,  792,  141  Ky.  709. 

Greater  New  York  Charter,  |  894a,  add- 
ed to  Laws  1901,  c.  466,  by  Laws  1906,  c. 
207,  providing  that,  so  long  as  the  books  of 
annual  record  of  assessed  valuation  of  per- 
sonalty remain  open  for  correction,  the 
board  of  taxes  and  assessments,  on  10  days' 
notice  to  the  person  In  interest,  may  add  to 
the  assessment  roll  the  name  of  the  owner  of 
any  personalty,  and  its  assessed  valuation, 
that  may  have  been  omitted,  authorizes  the 
addition  of  the  name  of  an  executor  holding 
personal  property  of  a  testator  dying  before 
the  second  Monday  of  January;  the  execu- 
tor being  the  "owner"  of  the  personal  estate 
of  testator.  People  ex  rel.  Stebbins  v.  Purdy, 
129  N.  Y.  Supp.  273,  278,  144  App.  Div.  361. 


Fee-simple  ewner 

The  word  "owner,**  standing  alone,  sig- 
nifies absolute  owner,  or  owner  in  fee  simple, 
not  a  qualified  or  limited  estate  in  the  land. 
Phillips  V.  Hardenburg,  80  S.  W.  891,  896, 
181  Mo.  463. 

A  covenant  in  a  mortgage  that  the  mort- 
gagor is  the  "owner"  is  that  he  is  the  owner 
in  fee  simple.  Slater  Trust  Co.  v.  Randolph- 
Macon  Coal  Co.,  166  Fed.  171,  174. 

The  word  "owner,"  as  applied  to  land, 
asually  refers  to  a  fee  simple,  though  the 
meaning  may  not  be  the  same  under  all  cir- 
cumstances. People  V.  Bennett  Medical  Col- 
lege, 94  N.  B.  110,  112,  248  IlL  608,  140  Am. 
St.  Bep.  237. 

A  building  restriction  agreement  execut- 
ed by  persons  who  are  "owners  in  fee  simple" 
is  valid,  though  not  signed  by  the  wife  of  one 
of  tbe  owners,  and,  where  he  and  the  wife 
subsequently  executed  a  conveyance  to  a 
tbird  person  subject  to  the  agreement,'  the 
property  was  subject  to  the  agreement ;  the 
quoted  words  only  meaning  that  the  fee  sim- 
ple of  the  property  was  vested  in  the  parties 
to  tbe  agreement  Goodhue  v.  Cameron,  127 
N.  Y.  Supp.  120,  126,  142  App.  Div.  470. 

Grantee  of  staadins  tiiaber 

Under  a  statute  imposing  a  penalty  for 
cutting  trees,  recoverable  by  tbe  owner,  and 
defining  the  "owner"  to  be  the  owner  of  the 
timber  when  one  owns  the  timber  and  another 
owxLS  the  land,  where  there  is  no  separate 
oTvnership  of  tiie  timber  and  land  the  owner 
ot  tbe  land  is  the  owner  of  tbe  timber. 
Brasher  v.  Shelby  Iron  Co.,  40  South.  80, 
X4^  Ala.  659. 

The  owner  of  timber  upon  lands  is  not 
ajs  "owner  of  timbered  lands"  within  the 
xneaxKiBg  of  Bev.  St  1892,  i  1469,  providing 
tbat;  courts  of  chancery  shall  entertain  suits 
Ijy  juiy  person  claiming  to  own  any  timbered 


lands,  to  enjoin  trespass  on  such  lands  by  the 
catting  of  trees,  etc.  Doke  v.  Peek,  34  South. 
896,  45  Fla.  244,  110  Am.  St.  Rep.  70. 

Ouardlaa 

A  guardian  in  possession  of  and  exer- 
cising complete  control  over  his  ward*s  real 
estate  is  the  "owner"  thereof  within  Laws 
1905,  p.  228,  c.  20,  in  amendment  of  Laws 
1903,  p.  186,  a.  17,  9  128,  providing  that  no 
repavement  shall  be  ordered  if  remonstrated 
against  by  the  owners  of  50  per  cent,  of  the 
foot  frontage.  Chan  v.  City  of  South  Omaha, 
123  N.  W.  464,  466,  85  Neb.  434,  133  Am. 
St  Rep.  670. 

As  holder 

See  Holder. 

Xnomnbramoer  or  liealiolder 

As  statutes  conferring  power  on  the  state 
to  sue  "owners"  of  property  for-  delinquent 
general  taxes  are  construed  to  contemplate  as 
"owners"  all  incumbrancers,  and  thereby  give 
the  state  a  first  lien,  St  Louis  City  Charter, 
art.  6,  I  18,  providing  that  the  expense  of 
improving  streets  shall  be  charged  to  the 
adjoining  property  as  a  special  tax,  and  sec- 
tion 25,  which  provides  that  special  assess- 
ments and  taxes  may  be  collected  of  the  own- 
er of  the  land  in  any  court  of  comi)etent  ju- 
risdiction, and  that  the  owner,  or  any  other 
person  having  an  Interest  in  the  property 
charged  with  a  tax  bill,  may  pay  the  same, 
without  interest,  within  30  days  after  the 
notice  of  the  bill,  must  be  constnied  to  give 
a  right  to  sue  the  incumbrancers  as  well  as 
the  legal  owners,  and  to  make  a  special  tax 
levied  thereunder  a  first  lien  on  property  af- 
fected; the  tax  being  on  the  property,  and 
not  on  the  individual  owner,  and  the  rule 
giving  general  taxes  priority  beiag  applica- 
ble to  special  assessments,  irrespective  of 
the  absence  of  express  statutory  declaration 
as  to  such  priority.  Morey  Engineering  & 
Construction  Co.  v.  St.  Louis  Artificial  Ice 
Rink  Co^  146  S.  W.  1142,  1146,  242  Mo.  241, 
40  L.  R.  A.  (N.  S.)  119,  Ann.  Cas.  1913C,  1200. 

The  Supreme  Court  of  Nebraska  has 
held  that  the  term  "owner,"  as  used  in  a  stat- 
ute providing  for  the  foreclosure  of  a  tax  lien 
and  providing  for  service  of  process  where 
the  "owner"  of  the  land  is  not  known,  applies 
to  the  owner  of  the  fee  and  does  not  include 
a  person  holding  a  lien  upon  the  premises. 
Leigh  V.  Green,  24  Sup.  Ct  390,  391,  193  U. 
S.  79,  48  L.  Ed.  623. 

Joint  owners 
Penal  Law  (Consol.  Laws,  c.  40)  |  1427, 
subd.  2,  providing  that  "any  person,  who  not 
being  the  owner  thereof,  and  without  lawful 
authority,  willfully  injures  or  disfigures 
♦  ♦  ♦  a  monument  •  ♦  •  in  a  ceme- 
tery *  *  *  is  guilty  of  a  misdemeanor," 
is  not  to  be  construed  as  though  the  word 
"sole"  were  before  the  word  "owner,"  and 
so  does  not  apply  to  a  joint  owner  of  a  mon- 
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ament,  who,  though  without  right,  removes 
an  Ihscrlptlon  therefrom.  People  v.  Otis,  121 
N.  T.  Supp.  810,  811,  137  App.  Dlv.  426. 

I*e«see 

The  word  "owner,"  as  used  In  C31v.  Code, 
S§  542-544,  providing  that,  when  the  owner  of 
any  tract  of  land  abutting  on  a  railroad  con- 
structs a  fence  about  It  on  all  sides  except 
along  the  railroad.  It  shall  be  the  duty  ot 
the  railroad  comimny  to  construct  a  fence 
along  Its  right  of  way,  means  the  owner  ot 
the  fee,  and  does  not  Include  a  lessee.  Grary 
V.  Chicago,  M.  &  St  P.  R.  Co.,  100  N.  W.  18, 
19,  18  S.  D.  237. 

A  railway  corporation  operating  a  line 
of  railroad  Is  the  "owner"  thereof  within  a 
statute  Imposing  a  penalty  on  a  corporation 
owning  a  railroad  for  failure  to  equip  Its 
locomotives  with  bells  or  whistles.  Chicago, 
R.  I.  &  P.  R.  Co.  ▼.  State,  106  S.  W.  1»9,  Si 
Ark.  409. 

The  term  "owner  In  possession"  of  prem- 
ises, within  a  statute  prescribing  a  penalty 
against  such  persons,  where  Intoxicants  are 
unlawfully  sold  on  their  premises,  Includes  a 
tenant  for  a  term  of  years,  or  of  any  freehold 
or  greater  estate.  Commonwealth  v.  Smith 
A  McGular,  105  S.  W.  397,  398,  127  Ky.  171. 

Lessees  are  not  "owners"  within  Laws 
1906,  c.  1355,  I  2,  providing  that  no  liquor  li- 
cense shall  be  granted  where  the  owners  of 
the  greater  part  of  the  land  within  200  feet 
of  such  plaintiff  shall  object.  American 
Woolen  Co.  v.  Town  Council  of  North  Smith- 
field,  69  Ati.  298,  298,  29  R.  I.  93,  16  Ann. 
Cas.  1227. 

The  holder  of  an  unexpired  lease  of 
premises  is  entitled  to  an  award  of  damages 
as  an  "owner"  within  Code  Civ.  Proc.  §  3368, 
defining  such  term  to  include  all  persons  hav- 
ing any  estate,  interest,  or  easement  In  the 
premises  condemned,  or  any  lien,  charge,  or 
incumbrance  thereon.  People  v.  Thornton, 
106  N.  Y.  Supp.  7(M,  705,  122  App.  Dlv.  287. 
And  a  tenant  In  possession  under  a  lease  for 
six  years  Is  an  "owner,"  under  this  section. 
Baker  v.  State,  118  N.  Y.  Supp.  618,  620,  63 
Misc.  Rep.  549. 

The  word  "owner,"  as  used  in  Rev.  St.  f 
4275,  making  a  building  liable  if  the  owner 
knowingly  permits  It  to  be  used  for  gaming, 
Includes  a  lessee,  and  the  Interest  of  a  lessee 
subletting  to  one  who,  with  the  knowledge  of 
lessee,  uses  it  for  gaming,  may  be  subjected 
to  the  Judgment  against  sublessee  for  a  loss 
therein  at  gaming.  Iroquois  Co.  v.  Meyer, 
89  N.  E.  90,  91,  80  Ohio  St  676. 

Laws  1907,  p.  94,  §  44,  which  makes  It 
unlawful  to  hunt  on  land  of  another  without 
written  permission  from  the  owner  or  his* 
agent,  and  which  also  provides  that  said  per- 
mission shall  be  good  for  one  year  from  the 
date  of  Its  Issuance,  unless  otherwise  provld- 
ed  therein,  and  said  permission  shall  expire 


unless  otherwise  provided,  at  the  expiration  of 
one  year  from  the  date  of  its  Issuance,  do  not 
authorize  a  mere  tenant  of  an  owner  to  ^ve 
the  written  permission ;  the  term  "ownei"  be- 
ing employed  in  its  primary  meaning,  whidi  is 
he  who  has  the  title,  as  distinguished  from 
a  mere  possessory  right  to  the  premises.  Bar- 
clay V.  State,  47  South.  75,  76,  156  Ala.  165 
(citing  6  Words  and  Phrases,  p.  5134  et  seq.t. 

One  who  has  an  ordinary  oil  and  gu 
lease,  authorizing  entry  on  the  land  to  ex- 
plore for  oil  and  gas,  is  not  an  "owner"  with- 
in the  mechanic's  lien  law,  and  hence  one  who 
performs  labor  for  him  cannot  obtain  a  me- 
chanic's lien.  Eastern  Ohio  Oil  Oo.  v.  Mc- 
Evoy,  89  Pac.  1048,  1049,  75  Kan.  515. 

The  word  "owner,"  in  Wilson's  Bev.  & 
Ann.  St.  1903,  S  4817,  providing  that  any 
person  who  shall  under  contract  with  the 
owner  of  land  furnish  material  for  the  erec- 
tion of  any  building  thereon  shall  have  a  hen 
on  the  land,  building,  and  appurtenances,  in- 
cludes a  leasehold  under  a  lease  from  tlie 
school  land  leasing  board,  and  a  lien  for  ma- 
terials attaches  to  such  a  leasehold  estate, 
subject  to  the  paramount  interest  of  the  Unit- 
ed States,  the  lessor,  or  the  holder  of  the 
fee.  Block  v.  Pearson,  91  Paa  714,  716,  Id 
Okl.  422. 

The  word  "owner,"  in  Code  Civ.  Proc  | 
619  (Wilson's  Rev.  &  Ann.  St.  1903,  |  4S17), 
providing  that  any  person  who  shall  under 
contract  with  the  "owner"  of  any  tract  of 
land  furnish  material  for  the  erection,  altera- 
tion, or  repair  of  any  building  thereon,  shall 
have  a  lien  on  the  tract,  includes  any  inter- 
est in  lands,  no  matter  how  slight,  and  a 
mecnanic's  Uen  will  attach  to  a  leasehold  es- 
tate. Jarrell  y.  Block,  92  Pac.  167,  169,  19 
OkL  467. 

A  tenant  in  possession  who  constructs  an 
improvement  for  his  own  use  and  benefit, 
with  the  knowledge  and  approval  of  his  land- 
lord<  is  an  "owner"  within  Code,  f  3089,  re- 
quiring a  mechanic's  lien  to  be  predicated  on 
a  contract  with  the  owner,  and  section  3096, 
declaring  an  owner  to  be  any  person  for 
whose  use  or  benefit  any  building,  erection,  or 
other  Improvement  is  made.  Webster  Oxj 
Steel  Radiator  Co.  v.  Chamberlin,  115  N.  W. 
504.  505,  137  Iowa,  717. 

In  Laws  1891,  p.  179,  c.  96,  as  amended 
by  Laws  1905,  p.  173,  c  86,  providing  that 
any  person  is  guilty  of  forcible  entry  or  de- 
tainer, who,  without  the  permission  of  the 
"owner,"  enters  on  the  land  of  another  and 
falls  to  remove  therefrom  after  certain  no- 
tice, the  word  "owner"  is  used  in  a  more 
comprehensive  sense  than  the  record  or  title 
owner  of  the  land.  Where  defendant  vent 
into  possession  under  an  agreement  with  the 
lessee  in  a  lease  whidh,  by  its  |>rovislons, 
could  not  be  assigned  without  tibe  conseBt  of 
the  landlord,  and  no  such  consent  was  ob- 
tained, and  subsequently  ptaintUt  obtained  i 
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lease  from  the  landlord,  and  thereafter  de- 
fendant paid  rent  to  plaintiff,  there  was 
such  relationship  between  plaintiff  and  de- 
fendant, that  plaintiff  might  maintain  un- 
lawful detainer.  Stahl  Brewing  &  Malting 
Co.  V.  Van  Buren,  88  Paa  837,  838,  45  Wash. 
451. 

The  phrase  "the  person  owning  the  ad- 
joining fields,"  in  Rev.  St.  1899,  S*  4578, 
cl.  2,  forbidding  under  penalty  the  throwing 
down  of  partition  fences,  should  not  be  con* 
strued  to  mean  only  the  owner  of  the  land, 
as  a  tenant  may  own  the  field  and  be  an 
"owner"  within  the  meaning  and  protection 
of  the  statute.  Robinson  v.  Schiltz,  115  S. 
W.  472,  473,  135  Mo.  App.  32. 

As  used  in  St  1898,  $  1891,  providing 
that  respective  occupants  of  adjoining  lands 
used  for  farming  shall  maintain  partition 
fences,  unless  they  mutually  otherwise  agree, 
and  owners  of  land  who  do  not  maintain 
lawful  partition  fences  cannot  recover  for 
trespass  by  the  animals  of  owners  of  the  ad- 
joining lands,  with  whom  partition  fences 
might  have  been  maintained,  the  term  "own- 
ers of  lands"  includes  a  tenant  as  the  occu- 
pant of  land;  and  where  he  failed  to  main- 
tain a  partition  fence  he  was  precluded  from 
recovering  for  trespass  by  animals  of  the 
owner  of  the  adjoining  land,  with  whom  a 
partition  fence  might  have  been  maintained. 
Peterson  v.  Johnson,  111  N.  W.  659,  060,  132 
Wis.  280. 

The  term  "owner,"  used  in  Act  BCarch  27, 
1901  (Laws  1901,  p.  219,  f  1),  requiring  the 
owners  of  certain  hotels  to  provide  fire  es- 
capes, does  not  refer  to  the  proprietor  of  the 
business,  but  to  the  owner  of  the  building. 
Yall  V.  Snow,  100  S.  W.  1,  3,  201  Mo.  611, 
10  li.  R.  A.  (N.  S.)  177,  119  Am.  St  Rep. 
781,  9  Ann.  Gas.  1161. 


Act  March  27,  1901  (Laws  1901,  p.  219, 1 
1),  requiring  the  "owner,  proprietor,  lessee  or 
keeper"  of  certain  hotels  to  provide  fire  es- 
capes, places  the  initial  duty  upon  the  owner 
of  the  building  without  regard  to  the  liabil- 
ity of  his  lessee.  Yall  v.  Snow,  100  S.  W.  1, 
3,  20X  Mo.  511,  10  L.  R.  A.  (N.  S.)  177,  119 
Am.  St  Rep.  781,  9  Ann.  Gas.  1161.  The  use 
of  the  word  "owners"  in  this  act  indicates 
clearly  that  the  Legislature  meant  to  impose 
the  duty  upon  more  persons  than  the  occu- 
pant alone.  A  person  may  be  the  owner  of  a 
hotel  building,  and  still  not  be  the  occupant 
or  keeper  thereof,  and  hence  the  liability  of 
the  **owner"  is  not  contingent  upon  his  being 
In  possession.  Johnson  v.  Snow,  100  S.  W. 
5,  6,  201  Mo.  450. 

X^bor  Law  (Laws  1897,  p.  482,  c  415) 
art.  6,  §  86,  as  amended  by  Laws  1907,  p.  1049, 
c.  490,  requires  the  owner,  agent,  or  lessee  of 
a  fa.€TtX)Ty  to  provide  in  each  workroom  there- 
of sufficient  ventilation  and  makes  such  per- 
sons  otherwise  liable  to  a  penalty.    Section 


94,  as  added  by  Laws  1906,  p.  803,  c.  178,  and 
amended  by  Laws  1909,  P-  1217,  c  426,  §  2, 
provides  that  the  term  "owner**  shall  mean 
the  owner  of  the  freehold  or  the  lessee,  and 
defines  the  term  ''tenant  fitctory"  as  a  build- 
ing, separate  parts  of  which  are  occupied  by 
different  persons,  and  one  or  more  of  which 
parts  is  so  used  as  to  constitute  a  factory, 
and  makes  the  owner  of  such  tenant  factory 
responsible  for  the  nonobservance  of  section 
86,  and  provides  that  the  lessee  shall  permit 
the  owner  to  enter  the  premises  to  comply 
with  the  law.  Eeld,  that  where  the  owner 
of  a  building  leases  the  lower  floor  under  a 
lease  requiring  the  tenant  to  observe  such 
regulations,  and  the  latter  partitions  the 
floor,  puts  in  workbenches,  stoves,  etc.,  there- 
by creating  poor  ventilation,  the  owner  is 
personally  liable,  though  he  did  not  create 
the  condition,  and  though  the  tenant  may  be 
also  liable.  People  ex  rel.  Williams  v.  Eno, 
119  N.  Y.  Supp.  600,  602,  134  App.  Div.  527. 


<ti 


Some  courts,  considering  that  word 
[owner]  strictly  In  such  statutes  [statutes 
regulating  the  enforcement  of  the  right  of 
eminent  domain],  have  held  It  not  to  embrace 
a  mortgagee.  ♦  ♦  ♦  other  courts,  how- 
ever, have  held  that  a  consideration  of  the 
context  of  the  statutes  which  they  were  in- 
terpreting, and  the  evident  purpose  Intended 
thereby  to  be  subserved,  that  mortgagees 
were  embraced."  Glover  v.  United  States, 
17  Sup.  Ct  95,  97,  164  U.  ft.  294,  41  L.  Ed. 
440. 

Under  the  decisions  of  the  Supreme 
Court  of  Nebraska,  mortgagees  of  property 
in  that  state  have  an  estate  in  the  property 
mortgaged  separate  and  distinct  from  that 
of  the  mortgagors,  and  are  comprehended 
within  the  term  "owner**  in  oases  where 
"owners"  are  required  to  be  made  parties  to 
suits.  City  of  Omaha  v.  Omaha  Water  Co.. 
192  Fed.  246,  249.  112  C.  C.  A.  604. 

The  "owners"  entitled  to  Institute  pro- 
ceedings, under  Rev.  St.  1009,  ff  5496-5541. 
for  the  organization  of  drainage  districts  by 
circuit  courts,  and  elect  commissioners,  and 
otherwise  act,  are  the  title  owners  of  the 
land,  and  mortgagees  are  not  necessary  sign- 
ers. Slbbett  V.  Steele,  144  S.  W.  439,  440, 
240  Mo.  85. 

A  mortgagee  is  within  the  protection  of 
a  provision  of  a  city  charter  requiring  the 
street  commissioners,  in  condemning  land,  to 
ascertain  the  damages  for  which  the  "own- 
er" or  occupant  of  "any  right  or  interest 
claimed  in  any  ground  or  Improvements" 
ought  to  be  compensated.  Mayor,  etc.,  of 
Hagerstown  v.  Groh,  61  Atl.  467,  468,  101 
Md.  560. 

Under  Rev.  St.  Me.  c.  93,  f  29,  which 
gives  a  lien  for  labor  or  materials  famished 
in  erecting,  altering,  or  repairing  a  house, 
building,   or  appurtenances  by  virtue  of  a 
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contract  with  or  "by  consent  of  the  owner/' 
as  construed  by  the  Supreme  Judicial  Court 
of  the  state.  In  order  that  the  Interests  In 
real  estate  of  any  person  shall  be  affected  by 
reason  of  his  statutory  consent,  he  must  be 
held  to  have  set  In  motion  a  train  of  dreum- 
stances  which  necessarily,  or  reasonably,  or 
ordinarily,  resulted  in  the  furnishing  of  labor 
and  materials  for  which  the  lien  Is  claimed. 
A  mortgagee  out  of  possession  Is  not  an 
"owner*'  within  the  meaning  of  the  statute, 
nor  can  he  be  held  to  have  consented  to  the 
displacement  of  his  own  lien  merely  because 
he  may  have  knowledge  of  the  making  of  the 
Improvements.  Central  Trust  Co.  of  New 
York  v.  Bodwell  Water  Power  Co.,  181  Fed. 
735,738. 

A  mortgagee  not  In  possession  Is  not  an 
"owner*'  within  the  meaning  of  the  Maine  me- 
chanic's Hen  statute  (Rev.  St  Me.  c.  03,  I 
29),  which  gives  a  lien  for  labor  or  mate- 
rials only  when  they  are  furnished  "by 
virtue  of  a  contract  with  or  by  consent  of  the 
owner,"  and  he  la  not  required  to  serve  no- 
tice of  his  dissent  where  he  has  knowledge 
that  Improvements  are  being  made  on  the 
property,  as  Is  required  of  the  owner,  In  or- 
der to  prevent  the  displacement  of  his  mort- 
gage. AlUs-Chalmers  Co.  v.  Central  Trust 
Co.  of  New  York,  190  Fed.  700,  702,  111  O. 
C.  A.  428,  39  L.  B.  A.  (N.  S.)  84. 

Mortcaffor 

The  phrase  "owner  of  an  equity  of  re- 
demption," In  Rev.  Laws,  c.  187,  |  33,  pro- 
viding that  If  the  owner  of  an  equity  of 
redemption  dies,  the  administrator  may  re- 
deem, having  been  substituted  without  com- 
ment by  the  commissioners  for  revision,  in 
place  of  the  words  of  the  original  act,  "a 
person  entitled  to  redeem"  will  be  construed 
to  Include  the  grantor  of  an  absolute  deed 
Intended  as  a  mortgage.  An  administrator 
may  redeem  without  taking  out  a  license  to 
sell,  but  In  such  case  the  result  inures  to  the 
benefit  of  the  widow  and  heirs,  though  at 
common  law  the  right  to  redeem  from  a  deed 
absolute  In  form  but  Intended  as  a  mortgage 
survives  to  the  grantor*s  heir  and  not  to  the 
administrator.  Clark  v.  Seagraves,  71  N.  B. 
813,  815,  186  Mass.  430. 

MvaidlpaUty 

The  setting  off  of  fireworks  by  a  munici- 
pality, which  holds  ground  for  the  public  as 
a  playground,  solely  for  the  public  use,  un- 
der Rev.  Laws,  c.  28,  fi  19,  and  St  1910.  a 
508,  Is  not  a  nuisance,  as  the  town  is  not  the 
owner  of  the  playground  in  the  ordinary 
jiense;  and,  furthermore,  the  setting  off  of 
fireworks  on  a  single  occasion  does  not  create 
any  permanent  or  continuing  condition  of 
real  estate,  and  ordinary  negligence  is  not  a 
nuisance.  Kerr  v.  Inhabitants  of  Brookllne^ 
94  N.  B.  267,  208  Mass.  190,  34  L.  R.  A.  (N. 
S.)  464. 


Peraom  la  poflsesstoa  ov 

The  word  "owner,"  In  Act  1887  (Hnrdi 
Rev.  St  1908,  c.  38,  ff  256a-256g),  entitled 
"an  act  to  Indemnify  property  owners  for 
damages  caused  by  mobs  and  riots,"  did  not 
restrict  the  right  of  recovery  to  the  legal 
owner  so  that  a  railroad  company  whidt 
had  in  its  possession  cars  of  other  roads  ^^ 
celved  for  transportation  could  reco?er 
against  a  municipality  for  their  destruction 
by  a  mob  within  the  dty.  Pittsburg,  C^  C 
&  St  L.  Ry.  Co.  V.  City  of  Chicago,  89  N.  E. 
1022,  1024,  242  IlL  178,  44  U  R.  A.  (N.  &) 
358,  134  Am.  8t  Rep.  818. 

One  who  has  possessed  a  tract  of  land 
as  owner  for  a  number  of  years  is  consider- 
ed in  law  as  provisional  owner,  with  ex- 
clusive rights  of  entry  and  possession,  and  to 
entitled  to  redeon  the  land  from  a  tax  sale 
Bentley  ▼.  CavalUer,  46  South.  101,  102, 121 
La.  00. 

Respondent,  a  coal  company,  having  in 
its  possession  a  loaded  coal  flat  moored  to 
Its  float  In  the  Allegheny  river  In  Plttsbnrsh. 
with  the  right  to  retain  It  until  It  was  un- 
loaded, cast  It  loose  during  a  flood  to  avoid 
injury  to  Its  float  and*  other  vessels,  and  It 
sank  some  distance  below.  The  place  wu 
not  marked,  and  some  three  weeks  later  li- 
belant's vessel  ran  Into  it  and  was  injured 
Held,  that  respondent  stood  in  the  place  of 
the  owner  within  the  meaning  of  Act  Marcb 
3,  1899,  c.  425,  f  15,  30  Stat  1152,  requiring 
the  owner  of  any  vessel  sunk  in  a  navigable 
channel  to  Immediately  mark  the  place  and 
maintain  the  marks  until  it  is  removed  or 
abandoned,  and,  it  appearing  that  there  had 
been  no  abandonment,  that  respondent  wu 
liable  to  libelant  for  the  injury  to  its  vessel 
Second  Pool  Coal  Co.  v.  People's  Coal  Cck. 
I£l8  Fed.  892,  894,  110  C.  a  A.  626. 

Persoai  taxed  mm  owmer 
The  word  "owner,"  In  St  1898,  |  6579, 
providing  that  land  shall  be  assessed  to  tbe 
owner  thereof  on  the  1st  day  of  January  of 
each  year,  and  the  owner  on  that  day  sball 
l>e  liable  for  the  tax  of  that  year,  fixes  tbe 
person  liable  for  the  tax  for  a  year,  and 
one  owning  land  on  the  1st  day  of  January, 
who  subsequently  conveys  the  same,  is  still 
liable  for  the  tax,  Independent  of  tbe  deed, 
which  liability  continues,  as  between  tbe 
owner  and  the  territory,  until  the  tax  is  ac- 
tually paid.  Rudd  v.  Dunlap,  83  Pac:  431. 
15  Okl.  458. 

Pledgee 

A  pledgee  of  personal  property  la  aa 
"owner"  thereof,  within  the  meaning  of  an 
Insurance  policy.  Whelen  v.  Goldman,  115 
N.  Y.  Supp.  1006,  1010,  62  Misc.  Rep.  108. 

BAool  boavd 
Rev.  St  i  2676k  providing  that  If  the 
"owner'*  or  '^posseosor"  of  any  lot  or  land 
in  any  dty  or  village  digs  or  causes  to  be 
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dag  any  oellar,  pit,  Tault,  or  excavation  to 
a  greater  depth  than  9  feet  below  the  cnrb 
of  the  street  on  which  such  lot  or  land  abate, 
or,  if  there  be  no  curb,  below  the  surface  of 
the  adjoining  lots,  and  by  snch  ezcsTEtion 
causes  any  damage  to  any  wall,  house,  or 
other  buildings  on  the  lot  adjoining  there- 
to, such  owner  or  possessor  shall  be  liable  in 
a  dvil  action  to  the  party  injured  to  the  fall 
amount  of  the  damages  aforesaid,  does  not 
apply  to  boards  of  education  holding  titles  to 
the  lot  or  land  being  excayated  for  school 
and  school  building  purposes.  Board  of  E3du- 
cation  of  Cincinnati  ▼.  Volk,  74  N.  B.  646, 
649,  72  Ohio  St  469. 

State 

The  word  "owner,"  in  a  contract  for  the 
construction  of  a  public  building  for  the 
commonwealth  which  provides  that  the  "own- 
er" may  retain  out  of  any  payment  due  the 
contractor  an  amount  sufficient  to  indemni- 
fy him  against  liens  for  which,  if  established, 
the  "owner*^  migtit  become  liable,  is  used  in 
a  sense  of  an  ordinary  "owner."  Laborers 
and  materialmen  of  the  contractor  are  en- 
titled in  equity  to  be  paid  out  of  the  fund 
retained  by  the  commonwealth;  the  statute 
requiring  officers  of  the  commonwealth  to 
obtain '  security  for  payment  by  the  contrac- 
tor for  labor  performed  and  materials  fur- 
nished being  enacted  to  give  laborers  and 
materialmen  security  equivalent  to  the  lien 
which  the  law  creates  on  the  property  of  oth- 
er owners.  Burr  v.  Massachusetts  School 
for  Feeble-Minded,  88  N.  E.  883,  884,  197 
Mass.  857. 

StoeU&oldev 

Const  art  12,  f  3,  and  Civ.  Code,  §  322, 
make  each  stockholder  of  a  corporation  in- 
dividually liable  for  such  proportion  of  its 
debts  incurred  while  he  was  a  stockholder  as 
the  shares  owned  by  him  bear  to  the  whole 
of  the  subscribed  shares  of  th^. corporation, 
and  the  Code  section  also  provides  that  the 
term  "stockholder,"  as  used  therein  applies, 
not  only  to  such  as  appear  by  the  corporate 
books  to  be  such,  but  to  every  equitable  own- 
er of  stock  though  it  is  on  the  books  in  an- 
other's name.  Const,  art  12,  §  14,  requires 
books  to  be  kept  by  the  corporation  wherein 
shall  be  recorded  the  amount  of  the  capital 
stock  subscribed,  the  names  of  the  owners, 
and  the  amount  of  stock  owned  by  each. 
Held,  that  the  stockholders  were  not  bound 
to  see  that  not  only  their  own  names,  but 
also  the  names  of  all  other  stockholders, 
were  entered  on  the  books  as  such,  and  that 
it  would  not  be  presumed  that  the  corpora- 
tion had  entered  the  names  of  all  stockhold- 
ers on  its  books,  so  as  to  prevent  a  stock- 
holder from  showing  other  subscriptions  than 
those  shown  by  the  corporate  books,  when 
sued  on  his  statutory  liability  under  section 
322»  80  as  to  reduce  the  amount  of  such  lia- 
bility; the  terms  "owner"  and  "stockhold- 
er'' in  the  statute  including  the  real  owner, 


though  Us  name  does  not  appear  on  the 
corporate  books  as  owner.  Hughes  M^.  4i 
Lumbw  Co.  V.  Wilcox,  106  Pac.  871,  878,  13 
CaL  App.  22. 

In  June,  1005,  defendant  newspaper  pub- 
lished an  article  to  the  effect  that  bookmak- 
ers at  a  race  track  were  committiiig  a  felony, 
and  that  "the  owners  of  the  race  track  are 
equally  guilty  with  the  bookmakers  under 
the  statute."  At  that  time  the  race  track 
was  owned  by  a  corporation,  of  which  an- 
other corporation,  a  jockey  club,  was  lessee, 
and  plaintiff  and  two  others  were  the  prin- 
cipal stockholders  in  the  lessee  corporation, 
but  during  the  year  1905  plaintiff  was  not  ac- 
tively engaged  In  managing  the  jockey  club, 
and  on  May  1,  1905,  he  left  for  Europe,  and 
was  there  when  the  article  was  published. 
During  his  absence  the  management  of  the 
race  track  was  left  to  the  discretion  of  the 
other  two  principal  stock  owners.  Defend- 
aut's  paper  had  on  numerous  occasions  pub- 
lished the  fact  that  the  plaintiff  and  the  two 
other  principal  stockholders  were  the  owners 
of  the  race  track.  Held,  that  plaintiff  was 
included  within  the  term  "owners"  as  used 
in  the  published  article,  so  that  it  was  li- 
belous as  to  him.  Tilles  v.  Pulitzer  Pub. 
Co.,  145  S.  W.  1143,  1149,  241  Mo.  609. 

As  svooessfnl  claimant 

See  Successful  Claimant. 

Bnrvlviiis  spouse 

A  surviving  spouse  in  the  possession  of 
and  exercising  complete  control  over  the 
homestead  of  the  deceased  spouse  is  the 
"owner"  thereof  within  Laws  1905,  p.  228, 
c.  20,  in  amendment  of  Laws  1903,  p.  186,  c. 
17,  §  128,  providing  that  no  repavement  shall 
be  ordered  if  remonstrated  against  by  the 
owners  of  50  per  cent,  of  the  foot  frontage. 
Chan  V.  City  of  South  Omaha,  123  N.  W. 
464,  466,  85  Neb.  434,  183  Am.  St  Rep.  670. 

Tax  sale  puroJutser 

Where  a  statute  limits  the  right  of  re- 
demption from  a  sale  for  taxes  to  the  own- 
er, the  word  "owner**  is  not  limited  to  the 
I)erson  who  owned  the  land  when  the  tax 
from  which  redemption  is  sought  was  assess- 
ed, but  includes  a  purchaser  at  tax  sale,  who 
thereupon  becomes  entitled  as  owner  to  re- 
deem from  prior  sales.  Rogers  v.  City  of 
Lynn,  86  N.  £.  889,  890,  200  Mass.  354. 

Notwithstanding  the  paramount  nature 
of  a  tax  title,  the  statute  providing  that 
"the  owner  of  land  taken  or  sold  for  pay- 
pent  of  taxes  may  redeem  the  same'*  rec- 
ognizes that  another  person  than  the  pur- 
chaser at  the  tax  sale  may  be  the  "owner,** 
80  as  to  be  entitled  to  redeem.  Hillis  v. 
0*Keefe,  75  N.  E.  147,  148,  189  Mass.  139. 


Teaant  by  entirety 

One  of  two  tenants  by  entireties  is  not 
the  "owner**  of  lands  for  the  purpose  of  mak- 
ing a  contract  with  a  broker  for  commissions 
for  the  sale  of  such  lands  without  the  con- 
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sent  of  tht  other  temmt,  within  <3«n. '  St  p. 
1604,  f  10,  prOTlding  that  no  broker  shall  be 
entitled  to  any  commission  unless  the  au- 
thority for  the  sale  is  in  writing  signed  by 
the  owner  or  his  authorized  agent  Murphy 
V.  Lewis,  69  Ati.  483,  76  N.  J.  Law,  141. 


Teaamt  for  life 

Under  Code,  §  785,  requiring  a  city 
changing  an  established  grade  of  a  street  to 
the  injury  of  abutting  property  to  pay  the 
damages  to  the  owner,  and  section  48  (8, 10), 
defining  "real  property"  as  including  lands, 
tenements,  hereditaments,  and  all  rights 
thereto  and  interest  therein,  and  the  word 
*'proj)erty"  as  including  real  property,  a  ten- 
ant for  Ufe  or  for  years  of  a  city  lot  is  an 
"owner"  to  the  extent  of  his  interest,  and 
may  sue  the  city  for  injuries  sustained^  by 
a  change  in  the  established  grade  of  the 
street  in  front  of  the  property.  Chiesa  &  Co. 
V.  City  of  Des  Moines  (Iowa)  138  N.  W.  922, 
923. 

Tenant  in.  common 

A  tenant  in  common  is  an  "owner"  with- 
in Laws  1905,  p.  228,  c.  20,  in  amendment  of 
Laws  1903,  p.  186,  c.  17,  §  128,  providing  that 
no  repavement  shall  be  ordered  if  remon- 
strated against  by  the  owners  of  50  per  cent 
of  the  foot  frontage.  Chan  v.  City  of  South 
Omaha,  123  N.  W.  464,  466,  85  Neb.  434,  133 
Am.  St  Rep.  670. 

Trustee 

Under  Civ.  Code  1896,  §  1713,  as  amend- 
ed by  Act  Oct  1903  (Gen.  Acts  1903,  p.  374), 
requiring  an  application  for  the  condemna- 
tion of  land  to  state  the  names  and  resi- 
dence of  the  owners  of  each  tract,  if  known, 
iu  trust  estates,  the  trustee  being  the  only 
proper  party,  it  Is  unnecessary  to  name  the 
cestui  que  trust.  Birmingham  &  A.  A.  R. 
Co.  V.  Louisville  &  N.  R.  Co.,  44  South.  679, 
681,   152   Ala.   422. 

Vendee  nnder  bond  or  eontraet 

A  vendee  of  realty,  in  possession  under 
an  executory  contract  of  sale  at  the  date  of 
the  assessment,  is  the  real  "owner"  for  the 
purpose  of  taxation,  and  that  too,  whether 
prior  to  said  sale  the  same  was  subject  to 
taxation  in  ttie  hands  of  his  vendor  or  not 
Bowls  V.  Oklahoma  City,  104  Pac.  902,  903, 
24  OkL  679,  24  L.  R.  A.  (N.  S.)  1299. 

A  contract  to  purchase  land  does  not 
make  the  purchaser  the  *'owner"  within  the 
mechanics'  lien  statute  (Rev.  St.  1895,  art 
3294).  Hubbell  v.  Texas  Southern  R.  Co., 
126  S.  W.  313,  316. 

One  who  contracts  to  purchase  land, 
pays  part  of  the  price,  and  takes  possession 
under  his  contract,  is  an  "owner"  within 
Civ.  Code  1902,  §  3008,  which  gives  a  me- 
chanic's lien  for  labor  performed  or  mate- 
rials furnished  for  a  building"  under  contract 
with,  or  consent  of,  the  owner.  Rldgeway  v. 
Bro^dw^y^  75  &  B.  132,  133,  91  S.  C.  644. 


.  '  'The  lien  law,  designed  to'  protect  ma- 
terialmen and  laborers;  should  be  liberally 
construed  to  effectuate  that  purpose.  The 
definition  given  by  the  statute  to  the  word 
'owner*  is  a  very  broad  one,  and  excludes 
all  Idea  that  a  lien  is  only  given  to  the  fee 
owner.  In  this  state,  relation  of  a  vendee  in 
a  contract  for  the  purpose  of  real  property 
by  future  payments  has  been  passed  upon. 
The  vendee  becomes  the  equitable  owner  of 
the  land,  and  the  vendor  holds  the  legal  tide 
in  trust  for  the  purchaser  and  as  secnrltj 
for  the  payment  of  the  purchase  price.  Pay- 
ment of  the  purchase  price  entitles  the  pur- 
chaser to  a  deed,  and,  until  such  payment 
his  rights  are  measured  under  the  roles  ap- 
plying to  equitable  owners.  The  statute  (sec- 
tion 6243),  in  express  terms,  permits  the  lien- 
holder  to  enforce  his  lien  to  the  extent  of 
all  the  right,  title,  and  interest  of  the  own- 
er. This  precludes  the  idea  that  there  niu.«t 
be  absolute  ownership  before  the  lien  at- 
taches. We  think  it  clear  that  a  vendee 
under  a  contract  of  sale  of  real  estate  is  ei- 
pressly  entitled  to  Incumber  his  interest  in 
the  land  through  purchase  of  materials  en- 
titling the  person  proving  them  to  a  lien." 
Salzer  Lumber  Co.  v.  Claflin,  113  N.  W.  1036, 
1037,  16  N.  D.  601. 

One  is  the  "owner"  of  land,  and  so,  un- 
der Sayl^s'  Ann.  Civ.  St  1897,  art  4218fff, 
entitled  to  purchase  contiguous  public  laoda. 
where  he  has  an  oral  contract  to  purchase  it 
under  which  he  has  taken  possession  and 
made  improvements  permanent  and  valuable 
relative  to  the  value  of  the  land.  Bone  r. 
Cowan,  84  S.  W.  385,  386,  37  Tex.  Civ.  App. 
519  (citing  Smith  v.  Rothe  [Tex.]  65  S.  W. 
754). 

Under  Rev.  St  1909,  §  9255,  providinic 
that  if  a  majority  of  the  resident  owners  of 
property  liable  to  taxation  for  a  street  Im- 
provement at  the  date  of  the  passage  of  tbp 
resolution  therefor,  owning  a  majority  of 
the  front  feet  owned  by  residents  of  the 
city  abutting  on  the  street,  shall  not  file  a 
protest,  a  contract  may  be  let  for  the  work, 
a  person  having  a  contract  for  property  of 
which  he  has  taken  possession,  and  on  whicb 
he  is  living,  and  who  has  made  part  pay- 
ment of  the  purchase  price  and  been  offered 
a  deed,  which  has  not  been  delivered  because 
corrections  therein  were  required,  is  a  "prop- 
erty owner'*  entitKd  to  sign  such  a  protest. 
Shaw  V.  Goben,  151  S.  W.  209,  210,  167  Mo. 
App.  125. 

Vemdor  In  oontmct  of  sal* 

''Under  the  provisions  of  the  Mechanics' 
Lien  Ijaw,  the  'owner*  of  real  estate  oowho^e 
interest  a  mechanic's  lien  attached  Is  a  per- 
son for  whose  immediate  oae  and  benefit  tbe 
building,  erection,  or  improvement  ia  made** 
A  vendor  under  an  execatory  contract  of 
sale  whose  vendee  is  in  possession,  and  wbo 
makes  improvements  by  erecting  buUdlnfV 
on  the  real  estate  covered  by  such  exscotoir 
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contract,  ia  not  the  "owner"  within  the 
meaning  of  this  law.  Johnson  v.  Sollday, 
126  N.  W.  99.  100,  19  N.  D.  463. 

Under  Laws  1897,  p.  516,  c:  418,  i  3,  de- 
claring that  a  contractor,  subcontractor,  la- 
borer, or  materialman  In  the  performance, 
labor,  or  furnishing  of  materials  for  the  Im- 
provement of  any  real  property,  "with  the 
consent,"  or  at  the  request,  of  the  owner 
thereof,  or  his  agent,  contractor,  or  subcon- 
tractor, shall  have  a  lien,  etc.,  a  person  who 
has  contracted  to  sell  real  estate  remains 
"the  owner"  within  such  act  until  title  pass- 
es. Schnaufer  v.  Ahr,  103  N.  Y.  Supp.  195, 
199,  53  MlBC.  Rep.  299  (citing  Packard  v. 
Sugarman,  66  N.  Y.  Supp.  30,'  31  Misc.  Bep. 
623). 

Owner  of  import 

One  having  full  dominion  over  property, 
with  a  right  to  sell  or  otherwise  dispose  of 
it  without  accountability  to  any  one,  may  be 
considered  the  "owner"  within  Customs  Ad- 
ministrative Act  June  10,  1890,  c.  407.  §  6, 
26  Stat.  132,  requiring  that,  "whenever  mer- 
chandise imported  into  the  United  States  is 
entered  by  invoice,  one  of  the  following  dec- 
larations, according  to  the  nature  of  the  case, 
shall  be  filed  with  the  collector  of  the  port  at 
the  time  of  entry  by  the  owner,  importer,  con- 
signee, or  agent,"  etc.,  and  hence  he  might 
properly  make  the  required  declaration. 
United  States  v.  Ninety-Nine  Diamonds,  132 
Fed.  579.  See,  also,  Id.,  139  Fed.  961,  970,  72 
C.  C.  A.  9,  2  L.  B.  A.  (N.  S.)  186. 

Owner  of  railroad 

Under  Const  art.  9,  |  8,  prohibiting  the 
granting  of  a  license  to  a  foreign  corpora- 
tion to  baild  a  railroad  within  the  state,  and 
providing  that  where  a  railroad  is  partly  in 
the  state  the  "owners"  or  projectors  thereof 
must  incorporate  in  the  state,  the  term  "own- 
ers" applies  more  especially  to  those  who 
have  a  right  of  property  in  a  tangible  rail- 
road in  existence  in  such  form  as  to  constitute 
the  subject  of  ownership,  23  St.  at  Large,  p. 
1053,  providing  for  the  domestication  of  for- 
eign railroad  corporations,  is  invalid  under 
such   constitutional   provision.    Carolina,  C. 
&  O.  B.  Co.  V.  McCown,  66  S.  E.  418,  423,  84 
S.  C.  318. 


of  street 

In  Ck>de  Civ.  Proc.  (  8358,  the  word 
"owner"  is  defined  as  including  all  persons 
having  any  estate,  interest,  or  easement  in 
the  property  to  be  taken.  In  proceedings  to 
condemn  property  in  a  public  street,  the  fee 
of  which  was  in  a  private  individual  for  the 
erection  and  maintenance  of  a  telephone  sys- 
tem, neither  the  municipality  nor  its  board 
of  trustees  has,  as  such,  any  estate,  inter- 
est, or  easement  in  the  property  sought  to  be 
taken,  and  they  were  in  no  sense  "owners" 
of  the  property  within  the  meaning  of  that 
term    as    used  in  the  statute.    New   Union 


Telephone  Co.  v.  Marsh,  89  N.  X.  Supp.  79,  82, 
96  App.  Div.  122. 

One  who  owns  the  fee  of  the  street  in 
front  of  premises  for  which  a  liquor  license 
is  sought  is,  notwithstanding  the  easement  of 
the  public  to  use  the  street  for  travel,  the 
"owner  of  real  estate"  within  25  feet  of  the 
premises,  and  so  entitled  under  Rev.  Laws, 
c.  100,  §  15,  to  object  to  the  granting  of  the 
license.  Moran  v.  Gallagher,  85  N.  E.  579, 
580,  199  Mass.  486,  20  L.  R.  A.  (N.  S.)  116. 

Owner  of  Tessel 

The  word  "owner,"  as  used  in  the  stat- 
ute creating  a  lien  on  vessels,  docs  not  in- 
clude a  charterer.  Ballinger's  Ann.  Codes  & 
St.  §  5953,  providing  that  all  steamers,  ves- 
sels, etc.,  are  liable  for  the  nonperformance 
or  malperformance  of  any  contract  for  the 
transportation  of  passengers  or  property  be- 
tween places  within  the  state,  or  to  or  from 
places  within  the  state,  made  by  their  re- 
spective owners,  masters,  agents,  or  assign- 
ees, does  not  create  a  lien  on  the  vessel  for 
breach  of  contract  of  atfreightment  made  by 
her  charterer.  Guffey  v.  Alaska  &  P.  S.  S. 
Co.,  130  Fed.  2T1,  279,  64  C.  C.  A.  517  (citing 
The  C.  W.  Moore,  107  Fed.  957). 


See  Affected. 

OWNER  OF  RECORB 

One  holding  under  a  recorded  tax  deed, 
invalid  on  its  face,  is  not  a  "person  appearing 
of  record  as  owner,*'  within  Rev.  Laws,  c.  12, 
f  15,  reqtdring  an  assessment  to  the  owner 
of  record;  for,  when  a  tax  deed  fails  to 
convey  a  title,  it  fails  to  convey  the  rights 
of  the  original  owner,  who  remains  the  only 
person  appearing  of  record  as  owner,  and  a 
sale  founded  thereon  is  void.  Connors 
V.  City  of  Lowell,  95  N.  B.  412,  416,  200  Mass. 
Ill,  Ann.  Cas.  1912B,  627. 

OWVER'8  RISK 

See  At  Owner's  Risk. 

The  general  words  of  exemption  for  lia- 
bility for  damage  in  the  case  of  shipment  of 
glass  and  the  words  "owner's  risk"  do  not  re- 
lieve a  carrier  from  the  consequences  of  its 
negligence.  Rieser  v.  Metroix)litan  Exp.  Co., 
91  N.  Y.  Supp.  170,  171,  45  Misc.  Rep.  632. 

OWNERSHIP 

See  xlct  of  Ownership;  Claim  of  Owner- 
ship; Clothe  with  Indicia  of  Owner- 
ship; Entire,  Unconditional  and  Sole 
Ownership;  Exclusive  Ownership;  Fit- 
ful Acts  of  Ownership;  Imperfect 
Ownership;  Joint  Ownership;  Perfect 
Ownership;  Qualified  Ownership;  Sole 
and  Unconditional  Ownership;  Uncon- 
ditional and  Sole  Ownership. 

Element  of  robbery,  see  Robbery. 

As  tiUes  and  rights  to  real  property  vary 
from  the  absolute  and  unQualified  fee  simple 
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to  that  of  the  mere  occupant,  so  the  word 
"ownership**  varies  in  its  significance,  accord- 
ing to  context  and  subject-matter.  Peterson 
V.  Johnson,  111  N.  W.  659,  660,  132  Wis.  280 
(citing  Merrill  Ry.  &  lighting  Ck).  v.  Merrill, 
96  N.  W.  686,  119  Wis.  249  and  6  Words  and 
Phrases,  p.  4904). 

"Ownership"  is  the  state  of  being  an 
owner,  the  right  to  own,  exclusive  right  of 
possession,  legal  or  Just  claim  or  title,  pro- 
prietorship; so  that  claim  of  "ownership"  is 
synonymous  with  claim  of  title.  Stryker  v. 
Meagher,  107  N.  W.  792,  793,  76  Neb.  610 
(Citing  Bouv.  Diet). 

Where  a  full  abstract  of  title  to  land 
tendered  United  States  in  exchange  for  lieu 
land  was  furnished,  that  grantors  did  not 
have  an  unincumbered  title  to  land  offered 
in  exchange,  in  absence  of  fraud,  did  not  en- 
title the  government  to  rescind  a  patent 
granted  for  the  lieu  land,  as  ''ownership"  of 
land  authorized  to  be  conveyed  in  exchange 
does  not  imply  perfect  title.  United  States 
V.  Conklin,  169  Fed.  177,  183. 

Under  Rev.  Codes,  1905,  |  4702,  defining 
"ownership"  as  the  right  to  possession  and 
use  to  the  exclusion  of  others,  the  term  is 
broader  than  either  "title"  or  "possession" 
and  Includes  both.  Fleming  v.  Sherwood 
(N.  D.)  139  N.  W.  101,  103,  43  L.  R.  A.  (N.  S.) 
946. 

Homestead  «aitT3r 

The  relation  between  a  homesteader  and 
land  which  he  has  entered  under  the  federal 
homestead  law  is  an  "ownership."  It  is  what 
ia  described  by  the  Louisiana  Code  as  an  "im- 
perfect ownership,"  by  which  is  meant  an 
ownership  which  does  not  invest  the  titulary 
with  the  right  to  use,  enjoy,  and  di^ose  of 
the  property  in  an  unlimited  manner.  It  is 
furthermore  a  conditional  ownership.  An 
imperfect  conditional  ownership  under  the 
Louisiana  Code  is  an  "ownership.''  The  ac- 
quisition of  land  by  the  homesteader  dates 
from  the  entry.  The  occupying  and  cultivat- 
ing of  the  land  for  five  years  and  the  making 
of  final  proofs  are  merely  conditions  imposed 
upon  the  title,  and  the  accomplishment  of 
these  conditions  has  a  retroactive  effect  to  the 
date  of  the  entry.  Consequently  the  home- 
stead becomes  the  Joint  property  of  the  hus- 
band and  wife  if  the  community  of  acquets 
and  gains  existed  between  them  at  the  time 
of  the  entry,  even  though  the  proofs  were 
made  and  the  certificate  of  the  patent  issued 
only  after  the  dissolution  of  the  conununity 
by  the  death  of  the  wife.  Crochet  v.  Mc- 
Camant,  40  South.  474,  476»  477,  116  La.  1, 
114  Am.  St  Rep.  538. 

The  homesteader  by  settlement  and  en- 
try under  the  federal  homestead  laws  ac- 
quires an  inchoate  title,  which,  when  per- 
fected, relates  back  to  the  date  of  entry. 
His  possession  is  therefore  that  of  quasi  own- 


er.   Mott  ▼.  Hopper,  40  South.  921.  923,  116 
La.  629. 

Oeeupaaex,  possesston*  ov  selsim 

"Ownership"  of  land  has  a  broader  rig- 
niflcation  than  mere  right  of  occupancy.  An 
owner  has  dominion  of  a  thing,  real  or  per- 
sonal, corporeal  or  incorporeal,  which  he  has 
a  right  to  enjoy  and  do  with  as  he  pleases. 
."Ownership"  is  the  right  by  which  a  thin? 
belongs  to  some  one  In  particular,  to  the  ex- 
clusion of  all  others.  Indian  agreement  1883 
between  the  United  States  and  Chiefs  Mos» 
and  Sar-sarp-kin,  of  the  Columbia  reserm- 
tlon,  and  Tonasket  and  Lot,  of  the  Colvllle 
reservation,  provided  for  the  removal  of  tlie 
tribes  to  the  ColviUe  reservation  at  thdr 
election,  for  their  surrender  of  a  large  quan- 
tity of  reservation  lands,  and  for  the  allot- 
ment in  severalty  of  one  square  mile  of  land 
to  each  head  of  a  family  or  male  adult,  *1n 
the  possession  or  'ownership'  of  which  they 
shall  be  guarantied  and  protected.**  This 
agreement  was  ratified  by  Act  Cong.  July  i 
1884  (23  Stat.  79,  c  180),  providing  that,  in 
case  the  Indians  elect  to  remain  on  the 
Columbia  reservation,  the  Secretary  of  tbe 
Interior  shall  cause  the  quantity  of  land  stip- 
ulated in  the  agreement  to  be  allowed  them ; 
the  same,  when  selected,  "to  be  held  for  tbe 
exclusive  use  and  occupation"  of  such  Indi- 
ans, and  the  remainder  of  the  reservation  to 
be  restored  to  the  public  domain.  Held,  that 
land  allotted  to  such  Indians  in  severalty 
vested  in  them  in  fee,  as  distinguished  from 
a  mere  right  of  possession.  United  States  r. 
Ikfoore,  154  Fed.  712,  710. 

There  amy  be  an  "ownership" — that  is. 
a  right  of  property — without  possession  or 
a  right  to  possession.  Schwald  v.  Bmnjes. 
123  S.  W.  472,  139  Mo.  App.  616. 

"The  law  recognizes  two  kinds  of  own- 
ership in  personal  property;  general  and 
special.*'  Where  a  person  had  the  general 
property  in  goods  seized  under  execution 
against  another,  and  the  judgment  was  satis- 
fied, he  became  entitled  to  the  immediate  poe- 
sesi^on  thereof,  and  had  such  ownership  as 
would  support  an  indictment  for  larceny 
against  one  stealing  them  while  in  custody  of 
the  law  under  the  execution  subsequent  to 
the  satisfaction  of  the  judgment.  People  t. 
Frankenberg,  86  N.  E.  128, 131«  236  lU.  408. 

"In  burglary,  'ownerships  means  any 
possession  which  is  rightful  against  tbe  bD^ 
glar."  In  a  prosecution  for  burglary  in  enter- 
ing a  chicken  house,  evidence  that  prosecutor 
was  in  actual  possession  of  the  house  as  al- 
leged at  the  time  the  burglary  was  oom- 
mitted  was  sufilcient  to  sustain  an  allegatioo 
that  prosecutor  was  the  owner  of  tiie  house. 
State  T.  McGuire,  91  S.  W.  939,  942, 193  Ha 
215  (quoting  and  adopting  definition  hi  2 
Bish.  New  Cr.  Proa  |  87). 

In  a  prosecution  for  theft,  the  test  of 
"ownership"  is  not  whether  the  person  trm 
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whom  the  property  was  taken  would  be  re- 
sponsible for  its  loss  to  the  real  owner,  bat 
whether  he  had  the  actual  care,  control,  and 
management  of  the  property!  King  ▼.  State 
<Tex.)  100  S.  W.  387,  380. 

The  statute  relating  to  the  allegation  of 
ownership  of  property,  in  indictments  for 
crimes  involving  personal  property,  provides 
that  "ownership"  is  constituted  by  the  actual 
care,  control,  and  management  of  the  prop- 
erty. A  minor  son  was  living  with  his  fath- 
er, and  under  his  direction  and  control,  and 
was  temporarily  looking  after  horses  which 
were  on  the  range.  Held,  that  the  ownership 
of  the  horses  was  in  the  father,  and  an  in- 
dictment for  receiving  the  horses,  which  had 
been  stolen,  and  bringing  them  into  the  state, 
which  alleged  ownership  in  the  son,  was  in- 
sufficient Bryan  v.  State^  111  &  W.  1035, 
1036,  54  Tex.  Cr.  R.  59. 

Where  an  indictment  for  burglary  charg- 
ed the  entering  of  a  warehouse,  the  property 
of  H.,  proof  that  H.  had  the  keys  to  the  prop- 
erty, was  in  apparent  control  and  occupancy 
thereof,  and  had  been  so  for  many  years, 
that  he  stored  therein  beer  belonging  to  a 
brewing  company  and  property  of  his  own 
and  others^  sufficiently  showed  him  to  have 
been  the  owner  though  the  title  was  in  the 
brewing  company;  the  term  "ownership"  as 
used  in  an  indictment  for  burglary  meaning 
any  possession  which  is  rightful  as  against 
the  bnrglar.  State  ▼.  Bums,  136  N.  W.  520, 
155  Iowa,  488. 

Under  the  acts  of  descent  in  this  coun- 
try, the  word  "seisin"  is  equivalent  to  "own- 
ership." North  V.  Graham,  85  N.  B.  267, 
270,  236  III.  178,  18  L.  R.  A.  (N.  S.)  624,  126 
Am.  St.  Rep.  189  (citing  Cook  v.  Hammond, 
6  Fed.  Cas.  399,  4  Mason,  467). 

0^m«rship  of  corporate  stock 

The  ownership  of  stock  in  a  corporation 
is  tbe  right  to  participate  in  the  immunities 
and  benefits  of  the  corporation,  and  in  the 
choice  of  its  officers  and  management  of  its 
concerns,  to  share  in  its  dividends  and  prof- 
its, and  to  receive  an  aliquot  part  of  the  pro- 
ceeds of  the  capital  on  the  winding  up  and 
termination  of  the  active  existence  of  the 
corporation.  Marbury  Lumber  Go.  v.  Hunt^ 
er,  58  South.  1028,  1029,  169  Ala.  503. 


Ownership  of  same 

There  is  a  fundamental  distinction  be- 
trween  the  "ownership'*  which  one  may  ac- 
<li]ire  in  game  and  the  ''ownership*'  which 
one  may  acquire  in  chattels  or  lands.  Sher- 
^vrood  ▼.  Stephens,  90  Pac.  345,  346»  13  Idaho, 


I>- 


Greater  New  York  Charter  (Laws  1897, 
867,  a  378)  |  1027,  provides  that  when 
remain  unpaid,  the  collector  shall  ad- 
•v^ertise  such  lands  for  sale  at  a  day  specified, 
AS^d  there  shall  be  appended  to  the  notice  of 


sale  a  statement  of  the  property  sold,  or  the 
statement  of  the  property  may  be  published 
in  a  pamphlet,  and  the  notice  shall  also 
state  that  the  statement  of  the  taxes  and 
''ownership  of  the  property"  is  published  in 
the  pamphlet.  In  a  pamphlet  published  un- 
der this  section,  the  name  of  the  owner  of 
property  was  not  given,  but  opposite  the  de- 
scription of  the  lot,  under  the  heading  "To 
Whom  Assessed,"  appeared  the  name  of  the 
person  to  whom  the  lot  was  assessed.  Under 
Greater  New  York  Charter,  |  889  (page  317), 
the '  name  of  the  owner  or  occupant  is  to 
be  given  in  the  assessment  of  property  if 
known,  but  under  section  894  (page  319)  a 
tax  is  not  invalid  because  the  name  of  the 
lawful  owner  is  not  inscribed  in  the  assess- 
ment roll.  Held,  that  by  the  "ownership  of 
the  property"  is  meant  the  name  of  the  per- 
son to  whom  it  is  assessed,  and  that  the  sale 
based  on  this  notice  was  valid.  People  ez  rel. 
Myers  v.  Moynahan,  114  N.  Y^  Supp.  417, 
419,  130  App.  Div.  46. 

OWJIEB8HIP  Hr  FEB  BIlIPXiB 

See  Fee  Simple. 

OX--OXEN 

See  Yoke  of  Oxen. 
As  chattel,  see  Chattd. 

OXIDE 

OXIDE  OF  ZIK O 

In  paragraph  67  of  the  tariff  act  of  1897. 
a  11,  I  1,  Schedule  A,  30  Stat  154,  providing 
for  a  tariff  on  "zinc,  oxide  of,"  and  white 
paint  or  pigment  containing  zinc  but  not  con- 
taining lead  *  «  «  found  in  oil,  white 
paint  and  "oxide  of  zinc"  are  not  synony- 
mous terms.  United  •  States  v.  J.  A.  &  W. 
Bird  &  Co.,  167  Fed.  319,  320,  92  a  G.  A. 
63L 

OYER 

"By  the  'oyer,'  the  bond  is  made  a  part 
of  the  declaration."  Cooke  v.  Graham,  3 
Cranch  [7  U.  S.]  229,  235,  2  L.  Ed.  420. 

The  purpose  of  making  "profert"  of  a 
deed,  letters  testamentary,  letters  of  admin- 
istration, or  other  instruments  under  seal,  is 
to  enable  the  opposite  party  to  crave  oyer 
thereof.  The  purpose  of  "oyer"  is  to  enable 
the  party  craving  it  to  hear  the  deed,  etc., 
read,  so  that  he  may  enter  it  upon  the  plead- 
ing and  take  advantage  of  any  part  thereof 
not  already  pleaded  by  his  adversary.  Thus 
a  defendant  may  crave  oyer  and  set  out  let- 
ters of  administration  if  he  wish  to  avail 
himself  of  any  variance  in  the  statement  of 
them  in  the  declaration.  Sautter  v.  Metro- 
politan Life  Ins.  Co.,  63  Atl.  994,  995,  73  N. 
I  J.  Law,  455  (citing  1  Chit  PL  431,  432). 
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OYSTER  BED 


OYSTER 

As  personal  property,  see  Personal  Prop- 
erty. 

"  'Oysters*  are  produced  from  eggs  from 
which  there  hatches  out  a  small  free-swlm- 
mlng  larva  becoming  in  a  few  days  spat 
These  seek  and  attach  themselves  to  some 
solid  support  where  they  remain."  The 
ownership  of  land  whereon  "oysters"  are 
deposited  is  not  a  prerequisite  to  the  owner- 


ship of  the  oysters,  and  the  fact  that  a  per> 
son  is  guilty  of  trespass  in  planting  and  cul- 
tivating oysters  on  the  land  of  another  does 
not  authorize  the  owner  to  take  the  oystm 
for  his  own  use,  though  the  owner  may  com- 
pel him  to  take  them  up  or  remove  them  as  a 
nuisance.  Vroom  v.  Tilly,  91  N.  Y.  Sapp.  51 
52,  99  App.  Div.  516  (citing  Enc.  Amer). 

OYSTER  BED 

As  real  estate,  see  Real  Property. 
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p.  A. 


*'P.  a.,**  as  used  in  a  promlasory  note 
reciting,  "Int  @  6%  p.  a.,"  is  an  abbreviation 
for  "per  annum."  Belford  ▼.  Beatty,  34  N. 
E.  254,  255,  146  111.  414. 

P.M. 

After  the  general  nse  of  solar  time  be- 
came obsolete,  the  abbreviations  "a.  m.*'  and 
"p.  m."  in  designating  time  remained  in  use 
to  distingnlrii  between  forenoon  and  after- 
noon. The  acc^ted  meaning  of  such  an  ex- 
pression as  "2  p.  m."  is  afternoon,  standard 
time,  and  It  would  have  such  meaning  in  a 
notice  of  foreclosure  sale.  Orvik  v.  Cassel- 
man,  105  N.  W.  1106,  1106,  15  N.  D.  34. 

PT. 

The  abbreviation  "Ft.,"  written  in  a 
draft  following  the  name  of  the  president  of 
the  company,  suggests  his  official  position; 
but,  as  they  do  not  seem  to  be  commonly  em- 
ployed as  indicating  "president,"  parol  proof 
was  admissible.  Griffin  v.  Erskine,  100  N. 
W.  13-15,  131  Iowa,  444,  9  Ann.  Cas.  1193. 

PACE 

See  Common  Traveling  Pace. 

PACKAGE 

See     Cumbersome     Package;     Original 

Package;    Unbroken  Package. 
Other  packages,  see  Other. 
See,  also.  Packet. 

The  term  **in  bulk"  has  long  been  under- 
stood in  commercial  circles  as  contradistin- 
guished from  "package"  or  "parcel,"  as 
where  wheat,  lard,  and  the  Uke  are  sold  in 
bulk.  Standard  Oil  Co.  v.  Commonwealth, 
82  S.  W.  1020,  1022,  119  Ky.  75. 

A  "package"  is  a  number  of  things  bound 
together  convenient  for  handling  in  convey- 
ance. Generally  the  words  "package"  and 
"bundle,"  two  words  about  as  synonymous 
as  can  be,  apply  if  they  do  not  directly  con- 
vey the  exclusive  idea  of  union  or  gathering 
together  of  several  things  attached  or  put 
np  together.  To  put  goods  in  a  box  or  cloth- 
ing In  a  trunk  or  bundle  suggests  the  mean- 
ing of  pack,  and  its  derivative,  "package,"  as 
Including  several  things.  Defendant  bought 
sewing  machines  in  Illinois  where  manu- 
factured and  the  parts  of  the  machine  were 
put  together  and  packed  and  shipped  In 
separate  packages^  each  machine  placed  in 
one  package,  and,  as  so  delivered  to  defend- 
ant, jvexe  delivered  by  her  to  customers  with- 
out breaking  the  package.  It  was  held  that 
these   were  packages  exempt  from  taxation 


and  did  not  necessitate  that  the  defendant 
have  a  peddler's  license.  Henderson  v. 
Ortte,  88  South.  440,  441,  114  La.  523. 

"Package**  usually  means  a  bundle  put 
up  for  commercial  handling.  State  v.  Nes- 
lund,  120  N.  W.  lOT,  108,  141  Iowa,  461. 

The  word  "package,"  as  used  in  the  pure 
food  law  (Laws  1907,  p.  243,  a  63),  is  liable 
to  various  interpretations,  and  applies  to 
articles  of  food  that  are  packed,  bound,  or 
put  together  in  sizes  determined  by  the  man- 
ufacturer, and  intended  to  pass  as  weighing 
one  pound  and  so  on  through  a  great  variety 
of  foods,  and  does  not  apply  to  a  ham  or  a 
side  of  bacon  whose  form,  size,  and  weights 
are  determined  by  the  size,  weight,  and  con- 
dition of  the  slaughtered  animal.  State  v. 
Swift  &  Co.,  120  N.  W.  1127,  1129,  84  Neb. 
244. 

PACKERS'  SKINS 

The  term  "packers'  skins"  is  used  to 
designate  skins  removed  from  animals  in 
large  slaughterhouses,  and  are  free  from  de- 
fects and  are  cleaner  and  better  cured  and 
can  be  worked  into  better  leather  than  the 
skins  which  were  known  as  "country  skins." 
Weil  V.  Stone,  69  N.  B.  696,  83  Ind.  App.  112, 
104  Am.  St  Rep.  243. 

PACKET 

The  word  "packet,"  as  used  in  Bev.  St  § 
3982,  prohibiting  the  establishment  of  any 
private  express  for  the  conveyance  of  letters 
or  packets  over  post  routes,  is  limited  to  its 
original  meaning  throughout  the  postal  laws 
to  cover  only  a  written  communication  of 
four  or  more  sheets,  which  by  Act  March  2, 
1827,  I  5,  c.  61,  4  Stat.  238,  was  required  to 
pay  quadruple  postage,  and  does  not  include 
a  "packet  of  merchandise"  not  exceeding 
four  pounds  sent  by  mall.  Williams  v.  W^ls 
Fargo  &  Co.  Express,  177  Fed.  352,  357,  101 
C.  C.  A.  828,  36  L.  B.  A.  (N.  S.)  1034,  21  Ann. 
Cas.  699. 

PAGE 

See  Title  Page. 

PAID 

See  Be  Paid;  Duly  Paid;  Erroneously 
Exacted  or  Paid;  Money  Paid;  Un- 
paid. 

It  is  sufficient  to  allege  that  defendant 
has  not  "paid"  said  sum,  without  adding 
that  he  has  not  paid  any  part  of  it  Judson 
V.  Eslava,  Minor  (Ala.)  2,  3. 

Under  Rev.  St  U.  S.  §  5198,  declaring 
the  chargmg  a  rate  of  interest  by  a  national 
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PAID  INTO  COURT 


bank  greater  than  Is  allowed  by  tbe  laws  of 
the  ^tate  where  the  bank  is  located,  when 
knowingly  done,  to  be  a  forfeiture  of  the  en- 
tire interest,  and  providing  that,  where  a 
greater  rate  has  been  "paid,"  the  person 
paying  it  may  recover  in  an  action  of  debt 
of  the  bank  receiving  it  twice  the  amount 
of  interest  paid,  provided  such  action  is  com- 
menced within  two  years  from  the  time  the 
usurious  transaction  occurred,  a  cause  of 
action  for  the  penalty  arises  immediately, 
and  only  when  one  who  has  given  a  bank  a 
usurious  note  actually  pays  money  thereon, 
which,  with  his  knowledge  and  consent,  it 
applies  in  payment  of  usurious  interest,  re- 
gardless of  whether  the  principal  debt  has 
been  paid.  McCarthy  ▼.  First  Nat  Bank  of 
Rapid  City,  121  N.  W.  853,  860,  23  S.  D.  269, 
23  L.  R.  A.  (N.  S.)  835,  21  Ann.  Cas.  437. 

The  words  "shall  be  paid,"  in  a  will 
whereby  testator  gave  his  property  to  trus- 
tees to  convert  the  same  into  cash  and  in- 
vest the  proceeds  in  real  estate  producing  a 
steady  income  and  whereby  he  directed  that 
the  net  income  of  the  estate  should  be  divid- 
ed into  shares  and  one-fifth  of  the  income 
"shall  be  paid  quarterly**  to  the  widow  for 
life,  and  on  her  death  one-flfth  of  the  prin- 
cipal of  the  estate,  transferred  and  distribut- 
ed as  she  might  direct,  whereby  other  shares 
of  the  income  should  be  paid  to  designated 
persons  for  life  and  on  their  respective  death, 
a  fifth  of  the  estate  should  go  as  directs, 
mean  that  the  property  was  devised  to  the 
remaindermen,  and  there  is  nothing  in  them 
implying  a  conveyance  of  the  title  by  the 
trustees.  In  re  Dunphy's  ESstate,  81  Pac. 
317,  318,  147  CaL  95. 

As  pnyaUe 

St  Louis  City  Charter,  art.  6,  f  25,  as 
amended  In  1901,  providing  that  tax  bUls  for 
public  improvements  shall  be  divided  into  not 
less  than  three  nor  more  than  7  equal  parts, 
payable  in  annual  Installments,  the  first  pay- 
able 80  days  after  notice,  provided  that 
where  bills  are  not  paid  in  installments,  the 
lien  thereof  shaU  terminate  within  two  years 
after  their  date^  gives  the  right  to  pay  apedal 
assessments  in  installments,  and,  where  tax 
bills  are  so  payable,  an  action  la  not  barred 
in  two  years*  though  the  holder  of  the  bills 
elects  to  adjudge  all  the  installments  due  on 
default  in  payment  of  the  first  installment, 
the  word  "paid"  in  the  proviso  meaning  "pay- 
able,** so  that  the  proviso  will  read  that 
where  bills  are  not  payable  in  installments, 
tbe  Uen  shall  terminate  within  two  years 
after  their  date.  Fruin  v.  Meredith,  122  S. 
W.  1107,  1112,  145  Mo.  App.  586. 

As  satlsfled 

Tbe  word  '*paid,"  as  used  in  a  finding 
that  notes  had  been  paid,  means,  prima  facie, 
that  the  obligation  has  been  satisfied  and  tbe 
demand  extinguished.  Lynds  v.  Van  Valk- 
enburgb,  9a  Pac.  615,  621,  77  Kan.  24^ 


There  is  no  substantial  distlnctioii  be- 
tween the  words  "paid**  and  "satisfied.'*  Un- 
der Pen.  Code,  §  1205,  providing  that  a  Jndf- 
ment  that  the  defendant  pay  a  ^ne  may  also 
direct  that  he  be  imprisoned  until  the  (be 
be  satisfied,  a  Judgment  fining  defendant  |100 
and  directing  his  imprisonment  "until  said 
fine  is  paid,  such  imprisonment  not  to  ex- 
ceed one  day  for  each  $20  of  said  fine  Uut 
shall  so  remain  unpaid,"  is  not  void  for  using 
the  word  "paid**  instead  of  "satisfied,**  tod 
does  not  deprive  defendant  of  the  right  to 
discharge  part  of  the  fine  by  imprisonment 
for  part  of  the  time.  Ex  parte  Krouse,  S2 
Pac.  1043,  1044,  148  CaL  232  (citing  Bx  parte 
Henshaw,  15  Pac.  110,  73  CaL  48Q. 

PAID  COMKUHIOATIOK 

The  phrase  "paid  communication,'*  as  re- 
ferring to  a  newspaper  article  published  as  t 
paid  communication,  means  that  the  artide 
is  inserted  as  an  advertisement,  though  it 
may  appear  In  the  editorial  or  literary  part 
of  the  newspaper  and  possibly  as  notice  tfatt 
the  paper  does  not  hold  itself  responsible 
for  the  accuracy  of  the  statements  therein 
contained,  but  for  that  refers  its  readers  to 
the  persons  over  whose  signature  the  article 
appears.  Del  Ponte  v.  Sodeta  Italiaoa  Di 
M.  S.  Ougllemo  Marconi,  60  Aa  237,  239,  27 
R.  I.  1«  70  U  R.  A.  188,  114  Am.  St  Bep.  IT. 


It  was  shown  that  six  members  of  tbe 
fire  department  of  defendant  <dty  were  paid 
annual  or  monthly  salaries,  and  all  other 
members  of  the  department  were  paid  in  ac- 
cordance with  the  ordinance  of  the  dty:  $1 
for  the  first  hour,  and  50  cents  per  boor  for 
all  subsequent  time  in  the  daytime,  aod  75 
cents  in  the  nighttime,  for  time  spent  in 
actual  attendance  at  fires.  Hdd,  that  sndt 
department  was  a  paid  department  within  tbe 
meaning  of  section  2968,  Rev.  Codes  1905,  re- 
lating to  distribution  of  certain  funds.  Con- 
tinenUl  Hose  Co.  No.  1  v.  City  of  Faiso. 
114  N.  W.  834,  836,  17  N.  D.  5. 

PAID  nr 

See  Fully  Paid  In. 

PAID  INTO  OOUBT 

A  deposit  by  a  guardian  ad  litem  of  ta- 
fanta  of  proceeds  of  actions  brought  for  the 
infants  in  a  savings  bank,  not  a  destgDated 
depository  of  funds  of  the  court  and  not 
made  undw  any  order  of  the  court  l>  ^ 
"money  paid  into  court,"  within  Code  Civ- 
Proa  I  744a,  and  the  court  may  not  dlreet 
its  transfer  to  the  city  chamberlain.  In  i« 
Harris,  137  N.  Y.  Supp.  284,  235,  77  Mlsa 
Rep.  590. 

Money  appropriated  by  ttie  board  of  vf 
perrlsors  of  a  county  to  pay  defalcatioDs  is 
the  surrogate's  office,  and  intrusting  tbe  di^ 
trlbutlon  thereof  to  the  surrogate  in  hfs  «* 
mlnistrative  capacity.  Is  not  money  "ipaW  Ib- 
to  court,"  within  Laws  1802,  c.  651. 1  ft  pi^ 
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Tiding  for*tlie  payment  over  of  funds  paid 
Into  court.  In  re  City  of  New  York  (Special 
Fund),  122  N.  Y.  Supp.  656,  660,  137  App. 
Div.  803. 

PAID  OFF 

A  reference  In  a  pleading  to  a  bond  as 
*'pald  off"  would  seem  to  be  a  plainly  Im- 
plied admission  that  it  was  properly  paid. 
Liberty  Say.  Bank  v.  Campbell,  75  Va.  534, 
543. 


The  words  "paid  tax,"  as  used  in  Code 
N.  C.  S  1722,  providing  that  grand  Jurors 
shall  be  selected  from  "such  persons  only  as 
have  paid  tax  for  the  preceding  year,"  means 
that  such  person  shall  have  paid  all  of  the 
taxes  assessed  against  him,  and  not  merely 
a  person  who  has  paid  a  tax  or  part  of  the 
taxes.  Breese  v.  United  States,  143  Fed. 
250,  253,  74  C.  C.  A.  388. 

PAID  irp 

See  Full-Paid  Stock. 

A  "paid-up  policy"  of  insurance  issues 
as  a  redemption  from  a  forfeiture  of  the 
original  policy  which  otherwise  would  cease 
and  determine  for  noni>ayment  of  premluma 
Lenon  v.  Mutual  life  Ins.  Co.,  08  S.  W.  117, 
119,  80  Ark.  563,  8  Ij.  R.  A.  (N.  S.)  103,  10 
Ann.  Cas.  467. 

A  20-year  insurance  policy  provided  the 
manner  in  which  the  policy  could,  before  the 
expiration  of  the  period,  on  default  in  pay- 
ment of  premiums,  be  transferred  into  a  fully 
"paid-up  policy"  for  a  certain  percentage  of 
the  original  amount,  and  among  the  require- 
ments were  the  surrender  of  the  policy  and 
the  acceptance  of  a  new  form  of  policy,  and 
in  the  same  connection  provided  that  a  "paid- 
up  policy"  would  not  entitle  insured  to  the 
surplus  for  which  provision  was  made  in  the 
20-year  policy.     Insured,  before  the  expira- 
tion of  the  period,  and  while  his  policy  was 
still  in  force  with  all  premiums  paid,  con- 
sulted the  company's  officers  and  stated  that 
he  wished  to  commute  the  premiums  for  the 
remaining  time,  and  was  told  that  the  premi- 
ums would  be  commuted,  but  that,  if  he  died, 
he  would  lose  the  premiums  paid.    A  written 
memorandum  of  the  oonunutatlon  was  made 
on    the  policy,  which  simply  provided  that 
a  groBB  sum  be  paid  in  lieu  with  the  premi- 
ums thereafter  to  become  due,  and  conclud- 
ed,  with  the  expression  "making  the  policy 
paid  up."     Held,  that  the  written  memoran- 
dum would  not  make  the  policy  a  "paid-up 
policy"   within   the  meaning   of  the   other 
terms  of  the  policy,  so  as  to  exclude  insured 
from  participation  in  the  surplus.    Mutual 
Life  Ins.  Co.  of  New  York  v.  Murray,  76  Atl. 
348,  350,  111  Md.  600. 

A  resolution  adopted  by  a  corporation's 
directors  directed  the  secretary  and  president 
to  issue  to  the  stockholders  the  shares  of 
0to<^  subscribed  by  them  respectively,  and 


later  another  resolution  was  passed  that,  in 
consideration  of  the  assignment  to  the  cor- 
poration of  certain  property,  240  shares  of 
stock  should  be  issued  to  R.,  239  shares  to 
B.,  and  in  consideration  of  $1  and  their  good 
will  and  services  other  shares  should  be  is- 
sued to  certain  others.  Held,  that  under 
Const,  art.  12,  |  11,  and  Civ.  Code,  §§  323. 
359,  prohibiting  the  issuance  of  certificates 
not  paid  up,  the  stock  issued  under  such 
resolutions  should  be  considered  as  '*pald-up 
stock."  Turner  v.  Fidelity  Loan  Concern,  83 
Paa  62,  66»  2  Cal.  App.  122. 

PAIN 

Where  plaintiff  demanded  compensation 
for  physical  and  mental  pain,  and  the  court 
charged  that  plaintiff  demanded  compensa- 
tion for  physical  and  mental  pain,  an  instruc- 
tion directing  the  Jury  in  assessing  the  dam- 
ages to  consider  the  personal  injury  suffered, 
the  pain  already  suffered,  or  which  he  might 
suffer  in  the  future,  etc.,  was  not  objection- 
able as  restricting  the  damages  to  physical 
pain  only,  in  the  absence  of  any  requested 
instruction  on  the  subject,  for  the  word 
"pain"  was  broad  enough  to  include  both 
physical  and  mental  suffering.  Hall  v.  Chi- 
cago, B.  &  Q.  By.  Co.,  122  N.  W.  894,  806,  145 
Iowa,  201. 

PAINT 

See  White  Paint 


As  mechanic,  see  Mechanic 
As  machinist,  see  Machinist 

PAINTIN08 

As  household  goods,  see  Household  Goods. 

The  term  "paintings,"  in  Tariff  Act  July 
24,  1897,  c.  11,  f  1,  Schedule  N,  par.  454,  30 
Stat  194,  includes  handpainted  panels  hav- 
ing a  small  calendar  affixed,  which  is  a 
trifling  part  of  the  entire  article.  A.  A.  Van- 
tine  &  Co.  V.  United  States,  168  Fed.  502. 

The  provision  in  Tariff  Act  July  24, 
1897,  a  11,  §  1,  Schedule  N,  par.  454,  80  Stat 
194,  for  "paintings"  in  oil  or  water  colors, 
does  not  include  articles  consisting  of  litho- 
graphic prints  pasted  on  wood,  and  painted 
to  a  slight  extent  and  varnished.  Steinhardt 
&  Bro.  V.  United  States,  172  Fed.  168,  169. 

Splash  mats  or  screens,  which  have  been 
crudely  decorated  at  an  expense  of  about  2^ 
cents  apiece  by  stencUing  and  by  hand  paint- 
ing, which  are  worth  about  4  cents  apiece, 
and  which  primarily  are  articles  of  utility 
rather  than  for  decoration,  are  not  dutiable 
as  "paintings  in  oil  or  water  colors"  under 
Tariff  Act  July  24,  1897,  c  11,  §  1,  Schedule 
N,  par.  454,  30  Stat  194.  F.  W.  Woolworth 
&  Co.  Y.  United  States,  152  Fed.  483,  484. 
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Persian  berry  extract,  which  Is  used  In 
staining  food  products,  and  also  as  a  dyestuff 
for  coloring  fabrics,  is  not  dutiable  under 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
A,  par.  58,  30  Stat.  154,  as  a  color  not  belong- 
ing to  the  "paints,  colors,  pigments,"  etc., 
therein  enumerated,  nor,  by  similitude,  under 
paragraph  20  or  22,  30  Stat.  162,  relating  re- 
spectively to  berries  advanced  in  value  and 
to  extracts  of  barks,  etc,  used  for  dyeing 
but  is  dutiable  as  an  unenumerated  manu- 
factured article  under  section  6,  30  Stat  205. 
United  States  v.  Berlin  Aniline  Works,  154 
Fed.   925,  926. 

Enamel  white  paint,  which  contains  zinc, 
but  not  lead,  and  is  ground  in  oil,  and  to 
which,  after  grinding,  ingredients  are  added 
to  increase  the  gloss,  is  dutiable  as  "white 
paint  ♦  •  •  containing  zinc,  but  not  con- 
taining lead,  ♦  ♦  ♦  ground  in  oil,"  rather 
than  "paints  ♦  ♦  •  ground  •  ♦  ♦  with 
solutions  other  than  oil,"  under  TarlflP  Act 
July  24.  1897,  c.  11,  §  1,  Schedule  A,  pars.  57. 
68,  30  Stat.  154.  United  States  v.  J.  A.  &  W. 
Bird  &  Co.,  167  Fed.  319,  320,  92  C.  O.  A.  631. 

PAIR 

Primarily  "pair"  means  two  things  of  a 
kind,  similar  in  form,  identical  in  purpose, 
and  matched  or  used  together ;  but  secondari- 
ly the  word  means  a  single  thing  composed 
essentially  of  two  pieces  or  parts  which  are 
used  only  in  combination  and  named  only  in 
the  plural.  For  example,  a  pair  of  scissors 
has  two  blades,  but  one  may  be  shorter  than 
the  other,  and  they  are  different  types,  etc. 
Heywood  Bros.  &  Wakefield  Co.  v.  Syracuse 
Rapid  Transit  R.  Co.,  152  Fed.  463,  460. 

PAIS 

See  Estoppel  In  Pais. 

PALM  LEAVES 

As  leaves,  see  Leaves. 

Dutiable  as  ornamental  leaves,  see  Orna- 
mental Leaves. 

Manufactures  of,  see  Manufactures- 
Manufactured  Articles. 

PALPABLE 

The  word  "evident"  means  "clear  to  the 
vision,  especially  clear  to  the  understandiug 
and  satisfactory  to  the  Judgment"  "Palpable" 
is  a  synonym.  State  v.  Kauffman,  108  N.  W. 
.  246,  20  S.  D.  620  (quoting  with  approval  from 
Webst  Diet). 

PAI«PABI.T  BANGEBOU8 

Ky.  St.  §  831a,  subsec.  11,  provides  that 
no  child  under  16  shall  be  employed  in  sew- 
ing belts,  or  shall  adjust  any  belt  to  any  ma- 
chinery; and  subsection  12  (section  8248) 
makes  It  the  duty  of  the  owner  of  any  manu* 


factory,  where  any  person  under  16  Is  fin- 
ployed,  to  furnish  some  safe  mechanical  de- 
vice for  throwing  belts  on  or  off  pulleys,  and 
that  all  cogs,  set  screws,  and  palpably  danf^er- 
ous  machinery  shall  be  properly  guan]e<l 
PlalntifTs  intestate  was  a  boy  under  16,  wbo 
worked  at  a  nut-drilling  machine,  operate 
by  a  belt  from  shafting  which  stood  more 
than  his  height  from  the  floor,  and  while 
standing  on  a  barrel  to  place  the  belt  on  the 
shafting  he  was  caught  by  an  unguarded  set 
screw,  and  killed.  It  was  part  of  bis  duty 
to  place  tlie  belt  on  the  shafting,  and  the  de- 
fendant had  furnished  no  belt  shifter,  or  any 
device  for  throwing  the  belt  on  and  off.  and 
failed  to  exercise  ordinary  care  to  guard  the 
set  screw.  Held,  that  the  set  screw  was  **pal- 
pably  dangerous,"  that  it  was  practicable  to 
guard  it,  and  that  the  defendant  was  liable. 
Higgins  Mfg.  Co.  v.  Grlesinger*s  Adm*r,  139 
S.  W.  1059,  145  Ky.  L 

PANNE  VELVET 

So-called  "panne  velvet"  is  dutiable  as 
"plush,"  and  not  as  "velvets,"  under  Tariff 
Act  July  24,  1897,  a  11,  §  1,  Schedule  L,  par. 
386,  30  Stat  186.  United  States  v.  Passa- 
vant  &  Co.,  164  Fed.  912 ;  United  States  t. 
Sllberstein,  Castell  &  Co.,  153  Fed.  965. 

PANORAMA 

See  Theatrical  Performance,  Panoramas, 
etc. 

A  "panorama*  is  a  picture  which,  r^re- 
sentlng  scenes  too  extended  to  be  seen  at 
once,  is  exhibited  a  part  at  a  time  by  being 
unrolled  continuously  before  the  spectators; 
and  while  a  city  ordinance  Imposing  a  li- 
cense fee  on  and  prescribing  the  location  of 
museums,  panoramas,  cycloramas,  kineto- 
scope,  or  phonograph  parlors,  does  not  specif- 
ically refer  to  the  motion  picture  business,  it 
Is  sufficiently  covered  by  the  words  "panora- 
ma" and  "kinetoscope,"  and  must  be  held  to  be 
within  the  contemplation  of  the  ordinance. 
Laurelle  v.  Bush,  119  Paa  953,  955,  17  CaL 
App.  409. 

PAPER 

See  Commercial  Paper;  Oepe  Paper: 
Handmade  Paper;  Printing  Paper; 
Send  on  Your  Paper ;  Sized  and  Supei^ 
calendered  Paper ;  Surf aceOMted  Pa- 
per. 

Any  paper,  see  Any. 

Manufactures  of,  see  Hanufketnrea— 
Manufactured  Articles. 

Other  paper,  see  Other. 

A  paper  exhibited  to  a  person  authoriied 
to  examine  the  condition  of  trust  companies, 
as  the  unrecorded  minutes  of  a  meeting  of 
directors,  and  containing  a  resolution  for  tb» 
purchase  of  shares  of  stock  which  the  ex- 
aminer had  found  among  the  assets  of  tbc 
company,  is  a  ^aper"  within  the  meaning  d 
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Trust  Companies  Act  1899  (P.  L.  1899,  p.  461) 
f  17,  and  If  false  and  exhibited  to  the  ex- 
aminer with  Intent  to  deceive  him,  the  ofB- 
cers  exhibiting  it  were  guilty  of  a  crime  un- 
der that  section.  State  v.  Twining,  62  Atl. 
402,  64  Atl.  1073.  1076.  1135,  73  N.  J.  Law, 
68r>. 

Election  Laws  1896,  p.  926,  c.  909,  {  57, 
provides  that  a  certificate  of  nomination  for 
each  separate  "paper"  thereof,  if  there  be 
more  than  one  paper,  shall  contain  a  declara- 
tion of  intent  of  the  subscribers  to  support  at 
the  poles  the  persons  nominated  therein. 
Held,  that  the  word  "paper"  is  not  used  in 
the  sense  of  sheet,  and  a  certificate  of  inde- 
pendent nomination  composed  of  several 
slK^ts  firmly  bound  together  was  but  one 
pafier,  and  the  declaration  provided  for  by 
the  statute  need  not  necessarily  appear  on 
each  sheet,  but  was  sufficient  if  the  last 
sheet  attached  contained  the  notary's  certifi- 
cate. In  re  Bulger,  97  N.  Y.  Supp.  232,  233, 
48  Misc.  Rep.  5S4. 

Plain  paper  was  stamped  by  a  single 
operation  into  shapes  with  lacelike  effects, 
which  are  known  as  tops  or  doilies,  and  are 
used  for  placing  on  the  tops  of  packages  of 
candy,  fruit,  etc.,  or  under  finger  bowls.  Plain 
paper  might  have  been  used  for  the  same 
purpose,  except  that  it  would  not  have  been 
so  pleasing.  Held  that,  as  the  Improvement 
of  the  original  material  had  not  interfered 
with  its  distinguishing  characteristics,  it  was 
dutiable  as  *'paper,"  rather  than  as  "manu- 
factures of  paper,"  under  Tariff  Act  July  24, 
1897,  c.  11,  i  1,  Schedule  M,  pars.  403,  407, 
30  Stat.  189.  Hamilton  v.  United  States,  167 
Fed.  796,  797,  93  C.  C.  A.  186. 

So-called  duplex  lithographic  transfer  pa- 
per, which  is  used  in  transferring  decalcoma- 
nia  designs  to  pottery,  and  is  produced  by 
pasting  together  two  sheets  of  paper,  one 
coated  with  a  gummy  substance  and  the 
other  uncoated,  is  "paper,"  rather  than  "man- 
ufactures of  paper,"  under  Tariff  Act  July  24, 
1897,  c.  11,  f  1,  Schedule  M,  pars.  403,  407, 
30  Stat.  189.  B.  F.  Drakenfeld  &  Oo.  y.  Unit- 
ed States,  167  Fed.  798,  799,  93  C.  C.  A.  188. 

PAPER  BAGS 

As  printed  matter,  see  Printed  Matter. 
PAPER  CURRENCY 

As  property,  see  Property. 

PAPER  CUTTER 

As  apparatus,  see  Apparatus. 

As  tool,  see  Tools — ^Tools  of  Trade 


Pieces  of  paper  which  have  been  cut  into 
shapes  and  sizes  adapting  them  to  be  folded 
so  as  to  constitute  envelopes,  but  which  are 
not  shown  to  have  been  commercially  known 
as  euTelopes  at  and  prior  to  the  time  of  the 
pa!9sage  of  the  tariff  act  of  July  24,  1897,  e. 
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11,  30  Stat  151,  are  not  dutiable  as  "paper 
envelopes,"  under  paragraph  399,  Schedule  M, 
§  1,  of  said  act,  30  Stat.  188,  but  as  manu- 
factures' of  paper,  under  paragraph  407,  30 
Stat.  189.  Hunter  v.  United  States,  134  Fed. 
361,  67  C.  0.  A.  343. 

Paper  cut  into  particular  shapes  and  siz- 
es, ready  to  be  folded  and  gummed,  so  as  to 
constitute  envelopes,  and  found  to  have  been 
commercially  known  as  "flat  envelopes"  at 
the  time  of  the  passage  of  the  act,  held  duti- 
able as  '*paper  envelopes,  plain,"  under  Tariff 
Act  July  24,  1897,  c.  11,  1 1,  Schedule  M,  par. 
399,  30  Stat.  188.  Hunter  t.  United  States, 
143  Fed.  914,  915. 


A  street  appearing  on  the  recorded  plat, 
but  which  has  never  been  opened,  nor  prepar- 
ed for  use,  nor  used  as  a  street,  is  known  as 
a  '^paper  street"  Ralolo  v.  Northern  Pac. 
R.  Co.,  122  N.  W.  489,  108  Minn.  431. 


See  Sight  Draft  Against  Papers;   Valu- 
able Papers. 

The  word  "papers,"  in  Rev.  St  1899,  f 
292  (laws  of  administration),  declaring  it  to 
be  the  duty  of  a  public  administrator  to  take 
into  his  charge  and  custody  the  estates  of 
all  deceased  persons  "in  the  following  cases: 
•  ♦  •  When  money,  property,  papers  or 
other  estate  are  left  in  a  situation  exposed  to 
loss  or  damage,  and  no  other  person  adminis- 
ters on  the  same,"  refers  to  papers  constitut- 
ing the  assets  or  a  part  of  the  assets  of  the 
estate;  that  is,  papers  in  which  there  is  a 
property  vaiue.  Richardson  v.  Busch,  95  S. 
W.  894,  896,  198  Mo.  174,  115  Am.  St.  Rep. 
472 ;  De  La  Vergne  v.  Richardson,  95  S.  W. 
898,  198  Mo.  189. 

Bal.  Ann.  Codes  &  St  f  4269  (Piercers 
Code,  {  7070),  provides  that  any  stockholder 
or  creditor  of  the  company  shall  have  the 
right  to  demand  from  an  officer  a  certified 
copy  of  any, paper  placed  on  file  in  the  office 
of  the  company.  Section  4270  (section  7071) 
provides  that  if  the  officer  having  charge  of 
any  papers  of  the  company  shall  refuse  or 
neglect  to  exhibit  them  or  allow  them  to  be 
inspected,  he  shall  be  guilty  of  a  misdemean- 
or punishable  by  imprisonment  in  the  county 
jail,  or  by  fine,  or  by  both.  Held,  that  the 
papers  referred  to  in  section  4270  (section 
7071)  are  the  papers  placed  on  file,  within  the 
meaning  of  the  preceding  section,  meaning 
some  paper  lodged  with  and  kept  by  the  cor- 
poration, and  pertaining  to  its  corporate  busi- 
ness, and,  to  subject  an  ofilcer  to  the  pay- 
ment of  the  statutory  penalty,  there  must  be 
a  demand  for  iusi)ection  of  a  designated  pa- 
per or  papers  lodged  with  and  kept  by  the 
corporation  and  pertaining  to  Its  corporate 
business  by  a  person  having  an  interest  in 
inspecting  the  paper,  and  there  must  be  a  re- 
fusal to  comply  wlt)i  the  demand,  and  a  sim- 
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pie  demand  to  Inspect  the  papers  is  not  suffi- )  tion  to  it,  as  the  expression,  'Magis  parei 
cient  to  subject  the  officer  refusing  it  to  the    sunt  quam   similes,'   implying  not  likeness 


penalty.    Brown  ▼.  Kildea,  108  Pac.  452,  58 
Wash.  184. 

PAPERS  AND  DOCUMENTS 

See  Private  Papers  and  Documents. 

The  common-law  rule  that  a  sheriff  who 
begins  service  of  an  execution  during  his 
term  of  office  shall  finish  it;  although  his 
term  expires  before  he  can  do  so,  is  not  ab- 
rogated by  Pub.  St  R.  I.  c.  201,  §  29,  pro- 
viding for  the  delivery  by  the  sheriff  to  his 
successor  of  the  '^papers  and  documents"  per- 
taining to  his  office.  The  term  "papers  and 
documents*'  as  used  in  this  section  does  not 
include  writs  or  precepts  delivered  fpr  serv- 
ice, and  if  a  sheriff  retains  goods,  levied  on 
before  the  expiration  of  his  term,  for  some 
time  after  such  expiration,  and  then  hands 
them  over  to  his  successor,  who  sells  them 
on  the  execution,  such  retention  of  posses- 
sion is  legal.  Doliver  v.  CoUingwood,  8  Atl. 
711.  712,  16  R.  I.  510. 

PAPERS  OR  EVIDENCE 

The  primary  election  law  (20  Laws  1897, 
p.  375,  c.  393)  provides  that  every  election  of- 
ficer or  person  having  the  custody  of  any  doc- 
ument or  evidence  of  any  description  directed 
by  the  act  to  be  made,  filed,  or  preserved, 
who  is  guilty  of  stealing,  willfully  destroy- 
ing, mutilating,  or  defacing,  falsifying,  or 
fraudulently  removing  or  secreting  the  same, 
shall  be  guilty  of  a  misdemeanor.  Held,  that 
ballots  cast  at  a  primary  election  were  '^- 
pers  or  evidence"  required  to  be  preserved 
and  delivered  to  the  sheilff  by  section  29,  p. 
391,  so  that  the  destruction,  mutilation,  etc., 
thereof  would  constitute  an  offense.  State 
V.  Tyre  (Del.)  67  Aa  199,  203,  6  PennewiU, 
348. 

PAPERS  READ  IN  EVIDENCE 

3  Starr  A  O.  Ann.  St  1896,  p.  8054,  c. 
110,  par.  56,  authorizing  the  jury  to  take  to 
the  Jury  room  "papers  read  iB  evidence," 
other  than  depositions,  empowers  a  Jury  to 
take  to  the  Jury  room  an  X-ray  photograph 
received  in  evidence.  Chicago  A  J.  Electric 
R.  Ck).  V.  Spence,  72  N.  E.  796,  798,  213  IlL 
220,  104  Am.  St  Rep.  213. 

PAR 

The  word  "par,"  as  used  in  a  contract 
for  a  sale  of  town  bonds  at  par,  would  seem 
to  include  accrued  interest;  nothing  to  the 
contrary  appearing.  Diefenderfer  v.  State 
ex  rel.  First  Nat  Bank,  80  Pac.  667,  671,  13 
Wyo.  387  (citing  Simonton,  Mun.  Bonds,  145; 
IlUnois  V.  Delafleld  [N.  Y.]  8  Paige,  536;  VU- 
lage  of  Ft  Edward  v.  Fish,  50  N.  E.  973,  156 
N.  Y.  363). 

**The  word  'par'  is  not  to  be  confounded 
with  the  word  'similes' ;  it  is  used  in  opposi- 


merely,  but  Identity."     State  v.  Wirt  Coun- 
ty Court,  59  S.  B.  884,  888,  63  W.  Ya.  23a 

PAR  VALUE 

While  it  may  be  conceded  that  the 
words  "par  value"  ordinarily  are  to  be  given 
the  same  meaning  as  face  value  when  applied 
to  bonds  and  stocks  having  a  face  valoet 
yet  when  used  as  applied  to  surplus  and  un- 
divided earnings,  and  not  limited  to  bonds 
and  stocks,  the  meaning  may  be  very  diffa- 
ent  People  v.  MiUer,  69  N.  B.  1103,  UOi 
177  N.  Y.  461. 

"Par  value"  means  face  value,  and  ac- 
cording to  Bouvier*s  Law  Diet  the  term  is 
commonly  used  to  indicate  the  face  value 
of  bonds  or  stock.  Security  Trust  Go.  t. 
Ford,  79  N.  E.  474,  475,  75  Ohio  St  322,  8  L 
R.  A.  (N.  S.)  263. 

Within  Acts  1910,  c.  99,  authorizing  the 
sale  of  interest-bearing  state  bonds  at  not 
less  than  "par,"  the  "par  value"  is  tbe 
amount  of  the  principal,  if  the  sale  is  at  date 
of  issuance  of  the  bonds,  and  such  amount, 
plus  the  value  of  the  then  accrued  interest, 
if  the  sale  is  at  a  later  date.  Smith  v.  State 
ex  reL  McNeil,  56  South.  179,  180,  89  Mis& 
859,  35  li.  B.  A.  (N.  S.)  789. 

The  words  ''amount  of  capital  stodc  rep- 
resented by  said  additional  stock,"  in  Act 
March  4,  1850  (P.  L.  130),  providing  ftor  a 
prefer^ice  as  to  additional  stock  of  the  com- 
pany, and  that  the  holders  of  other  stock  of 
the  company  should  not  be  entitled  to  par- 
ticipate in  any  future  dividend  of  the  profltB 
of  the  company  until  the  holders  of  the  addi- 
tional stock  should  have  been  paid  from  the 
funds  applicable  to  such  dividend,  10  per 
cent,  per  annum  on  the  amount  of  the  cap- 
ital stock  of  the  company  represented  by  ^ 
said  additional  shares  is  merely  a  dumsf 
paraphrase  of  the  expression  **par  valae,** 
which  the  draftsman  of  the  act  probably  re- 
garded as  too  colloquial  a  term  for  use  by 
the  Legislature.  Stembergh  v.  Brock,  74 
AtL  166,  168,  225  Pa.  279,  24  L.  B.  A.  (N. 
8.)  1078,  133  Am.  St  Rep.  877. 

PARAFFIN 

In  construing  paragraphs  026,  63S,  |  % 
Free  List,  Tariff  Act  July  24,  1897,  c  U.  30 
Stat  199,  200,  providing,  respectively,  for  a 
countervailing  duty  on  '^products  of  crude 
petroleum"  and  for  the  free  entry  of  **pt^ 
affin,'*  held,  that  the  latter  is  the  more  ape- 
dflc,  and  governs  the  classification  of  par- 
affin, even  though  it  be  a  product  of  crude 
petroleum.  Schoelikopf,  Hartfbtd  ft  Hanna 
Go.  V.  United  States,  139  Fed.  5& 

PARAGRAPH 

Act  June  80,  1902,  c.  1323,  82  Stat  900. 
ratifying  a  supplemental  agreement  with  tba 
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Creek  India  ns,  etc.,  by  section  16  proyides 
that  lands  shall  not  be  alienated  hj  allottees 
before  the  expiration  of  five  years,  except 
with  the  approval  of  the  Secretary  of  the 
Interior.    At  the  close  of  the  section  Is  the 
following  provision:  "Any  agn^eement  or  con- 
▼eyaiice  of  any  kind  or  character  violative 
of  any  of  the  provisions  of  this  paragraph 
shall  be  absolutely  void  and  not  susceptible 
of  ratification  in  any  manner,  and  no  rule 
of  estoppel  shall  ever  prevent  the  assertion 
of  Its  invalidity."    By  Act  April  21,  1904,  c. 
1402,  33  Stat  189,  204,  all  restrictions  upon 
alienation  of  lands,  except  homesteads,  were 
removed  as  to  members  of  the  Five  Civilized 
Tribes  "who  were  of  full  age  and  not  of  In- 
dian blood.*'     The  above  provisions  of  the 
earlier  act  are  in  separate  paragraphs,  gram- 
matically considered.    Held  that,  in  view  of 
the   evident  intent  of  Congress,   the   word 
''paragraph,"  as  used  in  the  second  provision, 
must  be  construed  to  include  the  entire  sec- 
tion, and  that  a  conveyance  made  by  an  al- 
lottee, although  not  of  Indian  blood,  while 
a  minor  and  without  the  approval  of  the 
Secretary,  was  void,  and  could  not  be  rati- 
fied after  he  reached  majority.     Alfrey  v. 
Colbert,  168  Fed.  231,  234,  93  C.  0.  A.  617. 

Webster  defines  "paragraph"  as  a  dis- 
tinct part  of  a  discourse  or  writing;  any  por- 
tion of  a  section  of  writing  or  chapter  which 
relates  to  a  particular  point,  whether  con- 
sisting of  one  sentence  or  many  sentences. 
As  used  in  Act  Cong.  June  SO,  1902,  c.  1323, 
i  16»  providing  that  land  allotted  to  a  citi- 
zen of  the  Creels  Nation  shall  not  be  alien- 
ated within  five  years,  and  that  each  citizen 
shall  select  from  his  allotment  40  acres  as  a 
homestead  inalienable  for  21  years,  and  pro- 
viding the  manner  of  selecting  homesteads 
for  certain  classes  of  persons,  and  that  the 
homesteads  of  citizens  shall  descend  to  their 
children,  etc.,  and  concluding  by  declaring 
any  agreement  or  conveyance  violative  of 
any  provision  of  this  "paragraph"  shall  be 
void,  etc.,  it  means  section.  Alfrey  v.  Col- 
bert, 104  &  W.  638,  640^  7  Ind.  T.  SSa 

The  term  "paragraph,"  as  used  in  code 
pleading,  means  an  entire  or  integral  state- 
ment of  a  cause  of  action.  It  is  the  equiv- 
alent of  count  at  common  law.  It  may  em- 
brace one  sentence  or  many  sentences;  but, 
whether  one  or  many,  it  constitutes  a  state- 
ment of  a  single  cause  of  action.  Tates  v. 
Jones  Nat  Bank,  106  N.  W.  287,  290,  74  Neb. 
734. 

The  word  '^paragraph/'  as  used  in  sec- 
tion 16  of  the  Supplemental  Agreement  (Act 
rune  30,  1902,  c.  1323,  32  Stat  503),  which 
)rovides  that  "any  agreement  or  conveyance 
>f  any  kind  or  character,  violative  of  the 
>ro visions  of  this  paragraph  shall  be  abso- 
titely  void,"  etc,  is  synonymous  with  the 
vord  "section."  Barnes  v.  Stonebraker,  113 
'ac.  90d,  905,  28  OkL  T5. 


PARALDEHYDE 

As  medicinal  preparation. 
Preparation. 


see  Medicinal 


PARALLEL 

The  word  "parallel,"  in  an  ordinance 
prohibiting  any  person  to  place  or  keep  any 
sign  projecting  over  any  street  or  sidewalk 
unless  it  be  attached  and  parallel  to  the 
building,  was  not  uncertain  or  ambiguous, 
but  the  ordinance  meant  that  no  i>erson 
should  place  any  sign  projecting  over  any 
sidewalk  unless  it  should  be  attached  to  the 
building  and  parallel  to  the  side  of  the 
building  along  which  the  sidewalk  runs. 
State  ▼.  Wightman,  61  AtL  66,  57,  78  Conn. 
86. 

Parallel  ov  nearly  so 

A  recital  that  a  street  runs  "parallel  or 
nearly  so"  with  another  street  intimates 
that  the  streets  are  not  absolutely  parallel 
with  one  another.  Rehfuss  t.  Hill«  90  N.  B. 
187,  191,  243  111.  140. 

Parallel  railroads 

Where  a  foreign  railroad  reaped  the 
termini  of  a  local  road,  but  its  line  between 
such  termini  was  longer  and  more  indirect, 
requiring  a  change  of  cars  and  ferrying  and 
ran  no  through  trains  between  such  termini, 
solicited  no  through  business,  and  provided 
no  terminal  fadlitleB  at  one  terminas«and 
did  not  make  any  freight  or  passenger  rates 
to  compete  with  the  local  road,  the  two 
roads  were  not  "parallel"  or  competing  lines. 
Illinois  State  Trust  Co.  v.  St  Louis,  I.  M. 
&  S.  By.  Co..  75  N.  E.  562,  566,  217  IlL  504. 

Parallel  street 

St  Louis  City  Charter,  art  6,  f  14,  pro- 
vides that  an  assessment  district  for  street 
improvements  shall  be  made  by  drawing  a 
line  midway  between  the  street  to  be  improv- 
ed and  the  next  parallel  or  converging  street 
on  either  side  of  the  street  to  be  improved, 
which  line  shall  be  the  boundary  of  the  dis- 
trict, except  as  otherwise  provided.  Held, 
that  a  parallel  street  within  such  section  Is 
not  required  to  be  one  which  parallels  the 
street  being  improved  for  the  whole  distance 
of  the  Improvement  but  that  the  district  line 
must  deflect  according  as  the  street  is  paral- 
leled, either  in  whole  or  in  part  by  one  street 
and  partly  by  another.  Fruln-Bambrick 
Const  Co.  V.  St  Louis  Shovel  Co.,  Ill  S.  W. 
86^  89,  211  Mo.  524. 

PARAMOUNT 

PABAMOtTHT  NEOESSTTT 

The  law  of  **paramount  necessity"  Is 
the  right  of  municipalities  to  secure  an  abun- 
dant supply  of  pure  and  wholesome  water 
for  daily  use  in  domestic  life,  the  flooding  of 
sewers  in  preserving  the  public  health,  and 
the  extinguishment  of  fires.    Penrhyn  Slate 
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Co.  ▼.  Granville  Electric  light  &  P.  Co.,  73 
N.  B.  566,  569,  181  N.  Y.  80,  2  Ann.  Cas.  782. 

PARANOIA 

"Paranoia"  is  a  term  used  by  medical 
experts,  alienists,  and  authors  on  medical 
Jurisprudence  to  designate .  the  form  of  in- 
sanity characterized  by  systematized  delu- 
sions; the  term  taking  the  place  of  "mono- 
mania" or  "partial  insanity."  Taylor  v.  Mc- 
Clintock,  112  S.  W.  405,  412,  87  Ark.  243. 

PARAPH 

The  "paraph"  of  a  notary  is  his  official 
signature,  and  where  he  paraphs  a  forged 
note  he  acts  as  a  notary,  and  not  as  an 
individual,  and  one  deceived  by  this  paraph 
has  a  cause  of  action  against  the  surety  on 
his  bond.  While  the  paraph  of  a  notary  does 
not  guarantee  either  the  value  of  the  proper- 
ty or  the  rank  of  the  mortgage,  it  does  guar- 
antee the  genuineness  of  the  note  and  of  the 
mortgage  with  which  it  is  identified,  and, 
where  a  notary  fraudulently  issues  a  note, 
the  fraud  gives  rise  to  an  action  against  him 
and  his  surety  regardless  of  an  absence  of 
value,  or  of  an  act  of  mortgage.  Harz  t. 
Gowland,  62  South.  986-988,  126  La.  674. 

PARAPHERNAL 

The  word  "paraphemar  is  derived  from 
the  Greek  "para,'*  near  or  besides,  and  "pher- 
na,"  meaning  dowry  or  extra,  and  are  words 
essentially  related  to  marriage.  Le  Boeuf  v. 
Melanoon,  59  South.  102,  lOS,  181  La.  14& 


"Paraphernal  property"  is  property 
brought  to  the  marriage  by  one  of  the  spous- 
es, and  as  the  word  "paraphernal"  connotes 
the  idea  of  marriage,  there  can  be  no  such 
thing  as  paraphernal  property  prior  to  mar- 
riage. Le  Boeuf  v.  Melancon,  69  South.  102, 
103,  131  La.  148. 

PARCEL 

The  term  in  "bulk"  has  long  been  under- 
stood in  commercial  circles  as  contradistiiir 
guished  from  "parcel,"  as  where  wheat,  lard, 
and  the  like  are  sold  in  bulk.  Standard  Oil 
Co.  V.  Commonwealth,  82  S.  W.  1020,  1022, 
119  Ky.  76. 

As  a  tract  of  land 

See  Lots,  Blocks,  Tracts,  and  Parcels  of 
Land. 

The  words  "lot,"  "piece,"  and  "parcel" 
apply  peculiarly  to  the  land  itself,  and  are 
never  employed  to  describe  improvements. 
Canty  v.  Staley,  123  Pac.  252,  254,  162  Cal. 
379. 

Laws  1890,  p.  376,  a  132,  {  32,  provides 
that  the  assessor  shall  actually  view  when 
practicable  and  determine  the  true  and  full 
value  of  each  lot  of  real  property  listed  for 


taxation  and  shall  enter  the  value  thereof 
in  one  colunm,  etc.,  and  the  statutes  farther 
provide  that  the  term  "tract"  or  "lot"  and 
"piece"  or  **parcel  of  real  property,**  and 
"piece"  or  "parcel  of  land,"  whenever  used 
in  the  act  relating  to  revenue  and  taxation, 
shall  be  held  to  mean  any  contiguous  quan- 
tity of  land  in  the  possession,  owned  by.  or 
recorded  as  the  property  of,  the  same  claim- 
ant, person,  or  company.  Held,  that  under 
the  statutes  smaller  tracts  or<  subdivlsioni 
composing  a  larger  tract  could  not  be  assess- 
ed as  one  tract  where  the  land  was  owned  bj 
different^  persons  under  recorded  titles  or  in 
Joint  ownership,  and  assessments  in  one  tract 
of  different  ownerships  or  estates  in  different 
tracts  seem  to  be  inhibited  where  the  differ- 
ent titles  are  of  record.  State  Finance  Co. 
V.  Myers,  112  N.  W.  76,  78»  16  N.  D.  193. 

Code,  K  792,  816,  817,  818,  820.  821,  825, 
deal  with  the  subject  of  street  improvements, 
authorizing  and  providing  the  methods  of  as- 
sessments of  special  taxes  therefor  against 
"abutting"  "lots"  or  "parcels"  of  ground.  A 
portion  of  a  lot  sought  to  be  assessed  for  par- 
ing improvements  was  separated  from  tiie 
street  by  another  portion  of  the  same  original 
lot,  but  owned  by  a  different  person  and  used 
as  a  railroad  right  of  way.  Held  only  an  as- 
sessment against  the  "parcel"  or  part  of  a  lot 
which  actually  abuts  on  the  street  wUl  be 
considered  to  be  authorized.  Kneebs  ▼. 
Sioux  City  (Iowa)  137  N.  W.  944,  945. 

That  the  fee  of  the  street  where  a  rail- 
road bridge  is  built  across  it,  together  with 
the  tee  thereof  between  that  point  and  a  dis- 
tant block  abutting  on  the  street,  is  owned 
by  the  owner  of  such  block,  and  not  by  the 
owners  of  the  lots  abutting  at  the  point  of 
the  bridge  and  between  It  and  sudi  blo<-k. 
does  not  make  the  land  under  the  bridge  and 
such  block  one  parcel,  within  the  rule  as  to 
damages  to  the  residue  where  part  of  a  tract 
is  taken.  Coatsworth  v.  Lehigh  Valley  By. 
Co.,  131  N.  Y.  Supp.  300,  301,  73  Misc.  Bep. 
645. 

Under  the  provisions  of  section  5220. 
Rev.  Codes,  it  is  not  necessary  that  the  jury 
find  the  value  of  each  legal  subdivision  of  the 
tract  sought  to  be  condemned.  If,  hovnever, 
there  is  more  than  one  parcel  of  land,  or  ^eT- 
eral  separate  parcels  or  tracts,  each  separat- 
ed from  the  other,  then  it  is  necessary  for 
the  Jury  to  determine  the  value  of  each  sepa- 
rate tract  or  parcel.  But  where  the  tract  is 
a  single  or  consolidated  tract,  the  value  may 
be  fixed  as  a  single  parcel  or  tract  "ParceP 
or  tract  of  land^  as  used  in  this  section,  doet 
not  mean  legal  subdivision,  but  does  mean  a 
consolidated  or  single  tract  Bi|;  Lost  River 
Irr.  Co.  V.  Davidson,  121  Pae  88,  92.  21 
Idaho,  160. 

"The  terms  tract  or  lot,'  and  "piece  or 
parcel  of  real  property,*  or  "piece  or  parcel 
of  land,*  mean  any  contiguous  quantity  of 
land  in  the  possession  of,  owned  by,  or  re 
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corded  as  the  property  of  the  same  cUimant, 
persoD,  or  company.'*  In  this  connection  the 
word  "contiguous"  means  land  which  touch- 
es on  the  sides.  Hence  two  quarters  of  the 
same  section,  which  only  touch  at  the  coruer, 
do  not  constitute,  for  the  purpose  of  taxa- 
tion, one  tract  or  parcel  of  land.  Grlffln  y. 
Denison  Land  Co.,  119  N.  W.  lOil,  1043,  18 
N.  D.  246  (quoting  from  Rev.  Codes  1905,  f 
1480  [Rev.  Codes  1890,  f  1176]). 

Laws  1903,  p.  376,  relating  to  opening 
and  widening  of  streets,  provides  by  section 
16  that  the  superintendent  of  streets  ui)on  re- 
ceiving a  diagram  shall  assess  the  cost  of  an 
improvement  upon  the  land  in  the  district, 
Including  the  property  of  any  railroad.    Held, 
in  view  of  Civ.  Code,  {  3541,  declaring  that 
an  interpretation  which  gives  effect  is  pre- 
ferred to  one  which  makes  void,  that  as  all 
railroad  land  other  than  rights  of  yvay  was 
subject  to  assessment  under  the  general  lan- 
guage used,  it  was  intended  to  assess  its  rights 
of  way,  whether  consisting  of  an  easement, 
or  title  in  fee,  and  that  the  use  of  the  street 
for  the  purposes  specified  in  its  franchise 
constituted  a  piece  or  parcel  of  land  within 
the  meaning  of  the  act  subject  to  assessment 
for  resulting  benefits.    Los  Angeles  Pac.  Co. 
V.  Hubbard,  121  Pac  306.  309,  17  Cal.  App. 
&ie. 

Where,   on   partition   among   cotenants 
of  a  tract  of  land  to  which  pertained  ripa- 
rian rights  to  water  for  irrigation,  the  land 
was  classified,  each  cotenant  receiving  a  pro- 
portionate share  of  each  class,  and  the  prior 
right  to  all  the  wat^r  needed  for  irrigation, 
was  attached  to  the  first  class  land  though 
some   of   the  allotments   of  such  land  did 
not  abot  on  the  stream,  the  water  right  be- 
Jonging    to   such   land,   like  other   riparian 
rights,  was  in  strict  technical  language  *'par- 
cel  of  the  land,"  and  not  a  right  appurtenant 
Rose  V.  Mesmer,  75  Pac.  906,  907,  142  Cal.  822. 

Flood  waters  which  are  of  no  substantial 
benefit  to  the  riparian  owner  or  to  his  land, 
and  are  not  used  by  him,  may  be  taken  at 
will  by  any  person  who  can  lawfully  gain 
access  to  the  stream,  and  conducted  to  lands 
not  riparian,  and  even  beyond  the  watershed, 
without  the  consent  of  the  riparian  owner 
Eind  witihout  compensation  to  him.  They  are 
Qot  a  part  of  the  flow  of  the  stream  which 
^onstlttites  ''parcel"  of  his  land  within  the 
neaning  of  the  law  of  riparian  rights.  Qal- 
atin  V.  Coming  Irr.  Co.,  126  Pac  864,  867. 
63  Cal.   405. 

'ARCELS 

See  Bill  of  Parcels. 

'ARCENER 

Rev.  St.  1909,  §  349,  declares,  that,  when 

busband  or  wife  dies  leaving  a  child  or 

hildren  or  other  descendants,  the  widow  or 

laower    shall   be  entitled  absolutely  to  a 


share  In  the  personal  estate  belonging  to  the 
husband  or  wife  at  the  time  of  his  or  her 
death,  equal  to  the  share  of  a  child.  Section 
337  provides  that  where  any  of  the  children 
of  an  intestate  who  shall  have  received  in 
his  lifetime  any  real  or  personal  estate  by 
way  of  advancement  shall  choose  to  come 
into  partition  with  the  other  parceners,  such 
advancement  shall  be  brought  into  hotchpot 
with  the  estate  descended.  Held  that,  while 
a  widow  is  entitled  to  a  child's  share 'in  her 
deceased  husband's  estate  she  is  not  a  "par- 
cener" within  section  337,  so  as  to  entitle  her 
to  compel  children  to  whom  advancements' 
have  been  made  to  bring  such  advancements 
into  hotchpot  in  determining  the  amount  to 
which  she  was  entitled  as  a  child's  share, 
under  section  340.  Schaper's  Ex*r  v.  Scha- 
per,  138  S.  W.  896,  897,  168  Mo.  App.  6a5. 

PARCHESI 

The  word  *'Parchesi*'  cannot  be  monop- 
olized in  the  United  States  as  a  trade-mark 
for  a  game  introduced  from  India,  where  it 
had  long  been  known  by  a  name  similar  in 
sound.  Selchow  v.  Chaffee  &  Selchow  Mfg. 
Co.,  132  Fed.  996,  997. 

PARCHMENT 

See  Imitation  Parchment. 

PARDON 

See  Board  of  Pardons ;  Conditional  Par- 
don. 
Prerogative  to  grant,  see  Prerogative. 
See,  also.  Parole. 

A  "pardon**  is  a  remission  of  guilt    State 
ex  rel.  Collins  v.  Lewis,  35  South.  816,  817,    ^ 
111  La.  693  (citing  Territory  v.  Richardson, 
60  Pac.  244,  9  Olcl.  579,  49  L.  R.  A.  440). 

A  "pardon*'  is  an  act  of  grace,  and  is 
regarded  as  a  deed,  which  must  be  accepted 
by  the  convict  to  be  valid.  People  ex  rel. 
Patrick  v.  Frost,  117  N.  Y.  Supp.  524, 528,  188 
App.  Div.  179  (quoting  and  adopting  defini- 
tion in  United  States  v.  Wilson,  7  Pet.  150  [32 
U.  S.]  8  L.  Ed.  640). 

The  word  "pardon"  includes  a  remission 
of  the  offense,  or  of  the  penalties,  forfeitures, 
or  sentences  growing  out  of  it.  Nelson  v. 
Commonwealth,  109  S.  W.  337,  338.  128  Ky. 
779,  16  L.  R.  A.  (N.  S.)  272  (dting  In  Matter 
of ^  an  Attorney,  86  N.  Y.  563). 

A  "pardon"  is  an  act  of  grace  proceeding 
from  the  power  intrusted  with  the  execution 
of  the  laws,  which  exempts  the  individual  on  — 
whom  it  is  bestowed  from  the  punishment 
the  law  inflicts  for  a  crime  he  has  committed. 
B3x  parte  Campion,  112  N.  W.  585,  588,  79  Neb. 
364,  11  L.  R.  A.  (N.  S.)  865,  126  Am.  St  Rep. 
6C7,  16  Ann.  Cas.  319  (quoting  and  adopting 
the  deflnition  in  United  States  t.  Wilson,  7 
Pet  [32  U.  S.]  150,  S  L.  Bd.  640). 
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A  **pardon"  is  an  act  of  grace  proceeding 
from  the  power  intrusted  with  the  execution 
of  the  laws,  which  exempts  the  individual  on 
whom  it  is  bestowed  from  the  punishment 
the  law  inflicts  for  the  crime  he  has  com- 
mitted. It  is  the  private,  though  official,  act 
of  the  executive  magistrate,  delivered  to  the 
individual  for  whose  benefit  It  is  Intended. 
Bx  parte  Ridley,  106  Pac.  549,  551,  3  Okl.  Cr. 
350,  26  L.  R.  A.  (N.  S.)  110  (quoting  and 
adopting  definition  In  United  States  v.  Wil- 
son, 7  Pet  [32  U.  S.]  150,  8  L.  Ed.  640). 


»< 


'A  'pardon'  Is  an  act  of  grace  proceed- 
ing from  the  power  Intrusted  with  the  execu- 
tion of  the  laws,  which  exempts  the  iudividual 
on  whom  it  is  bestowed  from  the  punishment 
the  law  inflicts  for  a  crime  he  has  committed. 
*  *  *  It  releases  the  offense  and  obliter- 
ates it  in  legal  contemplation."  Flte  v.  State 
ex  rel.  Snider,  88  S.  W.  941,  943,  114  Tenn. 
646,  1  L.  R.  A.  (N.  S.)  520,  4  Ann.  Cas.  1108 
(quoting  and  adopting  definition  in  United 
States  V.  Wilson,  7  Pet.  [32  U.  S.]  150,  8  L. 
Bd.  640). 

Under  Const,  p.  2,  c.  2,  §  1,  art  8,  vesting 
the  power  to  pardon  offenses,  except  after 
conviction  by  impeachment,  in  the  Governor, 
by  and  with  the  advice  of  Council,  condition- 
al pardons  or  commutations  or  respites  of 
sentence  can  be  granted  only  in  conformity 
to  the  advice  of  Council;  the  words  "power 
of  pardoning  offenses"  including  not  only 
absolute  pardons,  but  also*  lesser  exercises 
of  demency.  In  re  Opinion  of  the  Justices, 
98  N.  E.  101,  210  Mass.  609. 

A  "pardon"  or  "amnesty"  secures  against 
the  consequences  of  one's  acts,  and  not 
against  the  acts  themselves.  It  involves 
forgiveness ;  not  forgetf ulness.  United  States 
V.  Swift,  186  Fed.  1002,  1017. 

The  power  to  pardon  having  been  vested 
in  the  Legislature  by  the  Constitution  of 
Pennsylvania,  as  well  as  In  the  executive,  the 
grant  of  power  to  the  executive  was  no  limi- 
tation on  the  right  of  the  Iiegislature  also  to 
exercise  the  power ;  and  hence  the  failure  of 
the  Legislature  to  exercise  such  power  until 
the  passage  of  Act  March  31,  1860  (Purd.  Dig. 
p.  469,  par.  357),  did  not  affect  the  validity 
of  such  act  or  pardons  granted  pursuant 
thereto.  United  States  v.  Hughes,  175  Fed. 
238,  241,  242. 

Pub.  Acts  1907,  p.  182,  No.  144,  making 
one  abandoning  his  wife  or  children  guilty  of 
a  felony,  authorizing  the  court  to  suspend 
sentence  on  one  convicted  giving  a  bond  con- 
ditioned that  he  will  furnish  his  wife  and 
children  with  necessary  care,  etc.,  is  not  In- 
valid as  invading  the  pardoning  power  of  the 
executive,  and  confers  no  new  power  on 
courts  possessing  at  common  law  Inherent 
power  to  .«juspend  sentence,  which  Is  a  judi- 
cial function  and  distinct  and  different  from 
the  power  to  grant  reprieves  and  pardons, 
since  the  suspension  of  the  sentence  postpones 


the  Judgment,  while  the  conviction  and  Ut- 
bllity  following  it  together  with  disabilitleB 
remain  to  become  operative  on  sentence  bdng 
given,  while  a  pardon  reaches  both  the  pun- 
ishment and  the  guilt,  for  it  relieves  thtf\; 
punishment  and  blots  out  the  existence  of 
the  guilt  People  v.  Stickle,  121  N.  W.  497, 
499,  156  Mich.  557. 

Const  art  4,  f  U,  provides  that,  in  all 
criminal  cases  except  treason  and  Impeacb- 
ment,  the  Governor  shall  have  power  after 
conviction  to  grant  reprieves,  commutations 
of  punishment,  and  pardons,  etc.  Acts  32d 
Leg.  c.  44,  provides  that  the  district  court 
Judges  may  in  prosecutions  for  certain  of- 
fenses at  defendant's  request  submit  to  the 
Jury  the  issue  as  to  whether  or  not  the  de- 
fendant has  ever  been  charged  with  or  con- 
victed of  crime,  and,  if  the  Jury  finds  that  be 
has  not -been,  the  Judge  may  suspend  the 
sentence  on  conviction.  Such  suspension  is 
for  an  indefinite  time  with  the  power  In  the 
court  to  revoke  on  a  violation  of  a  reqalie- 
ment  of  good  behavior,  and  compel  the  cod- 
vlct  to  undergo  the  penalty  of  the  original 
sentence,  or  on  good  behavior  for  a  time 
equal  to  double  that  of  the  sentence  to  bring 
the  party  into  court  and  set  aside  and  annnl 
the  former  Judgment  Held,  that  a  pardon 
is  an  act  of  grace  which  exempts  an  Individu- 
al on  whom  it  is  bestowed  from  the  punish- 
ment the  law  inflicted  for  a  crime  which  he 
has  committed,  and,  although  the  word  "par- 
don** Is  not  used  in  the  statute,  as  that  is  the 
effect  of  the  statute,  it  is  void  within  the  con- 
stitutional provision  prohibiting  the  exerdse 
of  powers  delegated  to  one  of  the  departments 
of  government  by  either  of  the  other  two  de- 
partments. Snodgrass  v.  State  (Tex.)  190 
S.  W.  162,  165,  41  L.  R.  A.  (N.  8.)  1144. 

Amnesty  dlsttngnislied 

"Pardon**  is  granted  to  an  individual 
criminal  by  name,  while  "amnesty**  is  granted 
to  classes  of  offenders  or  conununltles.  Ther 
differ,  not  in  kind,  but  solely  in  the  number 
they  severally  affect  United  States  v- 
Hughes,  175  Fed.  238,  242. 

"Amnesty,'*  as  defined  by  Black's  Law 
Dictionary,  is  a  sovereign  act  of  pardon  and 
forgetfulness  for  past  acts  of  a  criminal  na- 
ture. It  Is  at  least  coextensive  in  its  meaning: 
with  the  word  "pardon**  so  far  as  its  effect  U 
concerned,  because  it  effaces  or  wipes  out  the 
offense  which  has  been  committed;  the  dif- 
ference between  the  two  being  that  a  pardon 
is  granted  to  one  who  is  certainly  guilty, 
sometimes  before,  but  usually  after,  convic- 
tion, and  the  court  takes  no  notice  of  It  un- 
less pleaded  or  in  some  way  claimed  by  the 
person  pardoned,  and  it  is  usually  granted  by 
the  crown  or  by  the  executive;  but  amnesty 
is  extended  to  those  who  may  be  guilty,  and 
is  usually  granted  by  Parliament  or  the  Legis- 
lature, and  to  whole  classes  before  triaL  Am- 
nesty in  an  abolition  or  oblivion  of  the  of- 
fense.    Pardon  is  its   forgiveness.     In  re 
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Brigga,  47  S.  B.  406,  411, 135  N.  C.  U8  (elting 
State  Y.  Blalock,  ei  N.  O.  242). 

PARENT 

The  word  '•parent"  means  father  or 
mother.  Snyder  v.  Greendale  Land  Co.,  91  N. 
E.  819,  822,  48  Ind.  App.  178. 

The  word  "parent,"  as  used  In  a  will, 
may  have  a  bearing  on  the  sense  In  which 
testator  employed  the  phrase  "living  issue" ; 
the  word  heing  confined  in  its  original  sense 
to  a  father  or  mother,  but  being  sometimes 
used  in  construing  wills  to  denote  any  lineal 
ancestor  in  furtherance  of  testator's  inten- 
tion. Rasquin  v.  Hamersley,  137  N.  Y.  Supp. 
578,  583,  152  App.  Div.  522. 

"Parents,"  as  used  in  a  statute  providing 
that  every  action  for  death  shall  be  for  the 
exclusive  benefit  of  the  wife,  or  husband  and 
children,  and,  if  there  be  neither  of  them, 
then  of  the  "parents  and  next  of  kin  of  the 
person  whose  death  shall  be  so  caused,"  re- 
fers to  the  parents  of  the  deceased  person, 
and  not  the  parents  of  his  widow.  Doyle  v. 
Baltimore  &  O.  R.  Co.,  90  N.  E.  165,  167,  81 
Ohio  St  184,  135  Am.  St  Rep.  775. 

The  benefits  under  the  certificate  of  a 
fraternal  life  insurance  company,  as  desig- 
nated in  its  constitution,  were, Incase  the  de- 
ceased left  no  widow  or  descendants,  payable 
to  his  parents.   The  marriage  of  the  insured's 
father  to  his  own  niece  by  the  half  blood  was 
absolutely  null  and  void  without  a  divorce 
under  the  laws  of  Wisconsin,  where  the  mar- 
riage was  contracted;    but  by  the  laws  of 
that  state  and  of  Minnesota,  where  the  insur^ 
ed  was  bom,  the  issue  of  such  marriage  was 
legitimate.    Held,  in  view  of  the  statute  pro- 
viding that  all  words,  unless  intended  to  be 
used  in  their  technical  sense,  should  be  under- 
stood and  construed  according  to  the  ap- 
proved and  common  usage  of  the  language, 
that  the  word  "parent"  was  a  common  word, 
and  meant  "he  that  begets,"  "she  that  bears 
3^ouiig,"  "a  father  or  a  mother";  and  hence 
that  the  father  was  entitled  as  the  designat- 
e<3  beneficiary.    Mund  v.  Rehaume,  117  Pac. 
1  o9.  161,  51  Colo.  129,  Ann.  Cas.  1913A,  1248. 

Adoptive  parent 

Ky.  St.  {  2071,  provides  that  an  adopted 
cbild  shall  be  capable  of  inheriting  as  though 
lie  were  the  child  of  the  petitioner.    Section 
1393,  subsec.  1,  provides  that  when  a  person 
dies  intestate  his  real  estate  descends,  first, 
to  his  "children"  and  their  descendants.    Sec- 
tion 1401  of  the  same  chapter,  limiting  sec- 
tion 1393,  provides  that  if  an  infant  having 
title  to  real  estate  derived  by  gift,  devise,  or 
descent  from  one  of  its  parents  dies  with- 
ont  issue  such  estate  shall  descend  to  that 
* 'parent"  and  his  or  her  "kindred,"  and;  if 
r&ozic*  then  to  the  other  parent  and  his  or 
lior*   kindred.    And  section  460  declares  that 
t;2ie  common-law  rule  that  statutes  in  deroga- 
tloio.   thereof   should   be   strictly    construed 


does  not  apply  to  such  revii^on,  but  that  its 
provisions  are  to  be  liberally  construed  with 
a  view  to  promote  its  object  Held,  that  the 
purpose  of  the  limitation  was  to  prevent  the 
estate  of  the  parent  from  being  distributed 
to  strangers  to  his  blood;  that  the  word 
"kindred"  in  section  1393  was  not  neces- 
sarily confined  to  blood  relations,  but  might 
include  a  relation  in  law,  as  an  adopted 
child,  and  that  the  word  "children"  in  sub- 
section 1  was  not  necessarily  confined  to 
children  bom  in  lawful  wedlock,  but  might 
include  children  by  adoption;  that  within 
section  1401  the  foster  parent  of  an  adopted 
child  was  a  "parent";  and  hence  that  an 
adopted  child  inheriting  from  his  parent 
was  on  the  same  footing  as  a  natural  child, 
so  that  where  he  inherited  from  his  foster 
father,  and  then  died  in  infancy  without  Is- 
sue, the  estate  went  back  to  the  father's 
kindred,  to  the  exclusion  of  his  natural  moth- 
er. Lanferman  v.  Vanzile,  150  S.  W.  1008, 
1011,  160  Ky.  751. 

PARENTAI.  aiXATIOV 

Ck>mpulsory  Eklucation  Law,  |  2,  defines 
the  phrase  "persons  in  parental  relation  to 
a  child"  as  including  the  parent,  guardians, 
or  other  persons,  whether  one  or  more,  law- 
fully having  the  care,  custody,  or  control  of 
such  child.  People  ex  rel.  Brooklyn  Chil- 
dren's Aid  Soc.  V.  Hendrickson,  104  N.  T. 
Supp.  122,  125,  54  Misc.  Rep.  837. 

PARENTIS 

See  In  Loco  Parentla. 

PARI  DELICTO 

See  In  Pari  Delicto. 

PARI  MATERIA 

See  In  Pari  Materia. 

PARISH 

A  ''parish**  precinct  is  not  one  of  the 
snbdivlfiions  mentioned  in  Const  art  232, 
authorizing  special  election  to  be  held  in 
any  parish,  municipal  corporation,  ward,  or 
s<diool  district.  Regard  v.  Police  Jury  of 
Avoyelles,  42  South.  438,  117  La.  952. 

"The  term  'religious  society'  had  in  the 
English  ecclesiastical  law  and  has  in  our 
law  a  well-defined  meaning,  and,  as  com- 
monly used  in  our  law,  it  is  synonymous 
with  'parish,*  'prednct,*  and  designates  an 
incorporated  society  created  and  maintained 
for  the  support  of  public  worship."  Riffle 
V.  Proctor,  74  S.  W.  409,  410,  09  Mo.  App. 
601. 

Territorial  areas,  described  In  the  no- 
menclature of  Roman  Catholic  Obnrch  as 
"parishes,'*  are  not  recognized  by  the  law 
as  corporate  or  political  entities,  and,  if 
they  were  such,  the  church  could  not  legis- 
late concerning  them.    McBntee  T.  Bonacunit 
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©2  N,  W.  «33,  634,  06  Neb.  661,  60  L.  B.  A. 
440. 

As  plaoe 

See  Place. 

As  town 

See  Town. 

PARISH  PRECINOT 

As  municipal  corporation,  see  Municipal 
Corporation. 

PARK 

See  Public  Park. 

A  "park"  is  a  place  for  tbe  resort  of  the 
public  for  recreation,  air,  and  light  Vil- 
lage of  Riverside  v.  MacLaln,  71  N.  E.  408, 
414,  210  111.  308,  66  L.  R.  A.  288,  102  Am. 
St.  Rep.  164. 

A  "park"  may  be  defined  as  a  piece  of 
ground  set  apart  to  be  used  by  the  public 
as  a  place  for  rest,  recreation,  exercise, 
pleasure,  amusement,  and  enjoyment  North- 
port  Wesleyan  Grove  Campmeetlng  Ass*n  v. 
Andrews,  71  AM.  1027,  1030,  104  Me.  342,  20 
L.  R.  A.  (N.  S.)  976. 

A  ''park"  is  defined  in  the  Century  Dic- 
tionary as  a  piece  of  ground  set  apart  and 
maintained  for  public  use,  and  laid  out  In 
such  a  way  as  to  afford  pleasure  to  the  eye, 
as  well  as  opportunity  for  open-air  recrea- 
tion. The  term  **park"  is  not  applicable  to 
private  inclosures  enjoyed  by  a  few,  nor  to 
a  game  and  fish  preserve.  Commonwealth 
V.  Hazen,  56  Atl.  263,  265,  207  Pa.  52. 

In  the  common  understanding,  a  "park" 
is  a  piece  of  ground  in  or  near  a  dty  or 
town  for  ornament  and  as  a  place  for  the 
resort  of  the  public  for  recreation  and 
amusement,  and  it  is  usually  laid  off  in 
walks,  drives,  and  recreation  grounds.  South 
Park  Com*rs  v.  Montgomery  Ward'  &  Co.,  93 
N.  E.  910,  912,  248  111.  299,  21  Ann.  Cas.  127. 

The  word  "park"  written  on  a  parcel  of 
land  designated  on  a  plat  implies  that  such 
parcel  is  dedicated  to  the  public  for  park 
purposes,  and  the  sale  of  lots  with  reference 
to  such  plat,  especially  where  such  lots  abut 
the  park  or  are  separated  from  it  by  a  street 
only,  carries  with  it  the  right  on  the  part 
of  the  grantees  to  have  the  parcel  used  for 
public  park  purposes.  Florida  R.  C.  R.  Co.  v. 
Worley,  38  South.  618,  621,  49  Fla.  297. 

•The  word  'park*  means  to  the  sense  of 
every  person  a  place  open  to  every  one.  It 
carries  no  idea  of  restriction  to  any  part 
of  the  public  or  to  any  specific  number  of 
persons.  Restrictions  as  to  time  of  entrance 
or  behavior  of  those  entering  are  conceiva- 
ble, but  the  Idea  that  any  class  of  the  com- 
munity is  to  be  excluded  would  not  be  en- 
tertained primarily  by  any  person  in  con- 
nection with  the  Idea  of  a  park  within  the 
limits  of  a  city.    The  impression  which  any 


person  would  receive  by  lookin^r  ftt  a  map 
delineating  a  tract  of  60  acres  with  streets 
and  a  square  or  block  marked  'park'  would 
be  that  of  a  place  of  public  resort  The 
popular  and  natural  meaning  of  the  term 
as  so  used  is  a  place  set  apart  for  the  en- 
joyment, comfort,  and  recreation  of  the  in- 
habitants of  the  city  or  town  In  which  it  is 
located,  and  the  legal  effect  of  such  plattlD^ 
filing,  and  selling  with  reference  thereto  is 
not  varied  by  the  fact  that  the  word  'parte' 
is  preceded  by  some  qualifying  word." 
Where  a  block  on  a  plat  of  an  addition  to 
a  city  was  marked  "Ell wood  Park,"  and  tbe 
plat  was  filed  In  the  deed  records  of  the 
county,  and  lots  were  sold  describing  the 
property  by  lot  and  block  number  as  shown 
by  the  plat,  there  was  a  dedication  of  a 
public  park.  Sanborn  v.  City  of  AmariUo, 
93  S.  W.  473.  474,  42  Tex.  Civ.  App.  115. 

A  tract  of  land  designated  on  the  plat 
of  a  village  as  a  common  extended  about  18 
rods  to  a  new  street  The  owner  divided  the 
land  surrounding  the  common  Into  lots  and 
sold  the  same  by  deeds,  conveying  to  the 
grantees  easements  over  the  common,  anii 
later  conveyed  the  fee  in  the  common  to  a 
church.  Dwelling  houses  were  erected  on 
lots  on  the  north  side  of  the  common  which 
afforded  the  only  means  of  access  to  two 
of  such  lots.  The  common  was  accepted  by 
the  village  as  a  street,  and  trees  were  pe^ 
mitted  to  grow  thereon ;  but  there  was  no 
ornamentation  of  the  land  on  either  side  of 
the  roadway.  Held  that  the  common  did  not 
constitute  a  park  so  as  to  be  exempt  from 
condemnation  by  a  railroad  company  under 
Railroad  Law  (Laws  1899,  c.  710)  |  108;  the 
term  "park**  being  understood  to  signify  an 
extensive  area  of  land  devoted  exduslTely 
to  the  use  of  the  public,  to  be  ornamented 
and  embellished,  and  within  the  exclusive 
dominion  of  the  public  authorities,  without 
easement  or  privilege  on  the  part  of  individ- 
uals to  occupy  or  use  the  same  to  the  exda- 
sion  of  the  public.  Buffalo,  L.  A  R.  Ry.  Co. 
V.  Hoyer,  132  N.  Y.  Supp.  81,  34,  147  App. 
Div.  205. 

"A  'park*  is  a  piece  of  ground  set  a^iart 
and  maintained  for  public  use,  and  laid 
out  in  such  a  way  as  to  afford  pleasure  to 
the  eye  as  well  as  opportunity  for  open  air 
recreation."  A  plan  showing  an  open  sqnare 
marked  "Alliquippa  grove,"  colored  in  green 
with  paths  through  it,  and  an  annonnoemeni 
that  the  grove  had  been  set  apart  as  a  pub- 
lic park,  is  sufficient  to  establish  a  dedica- 
tion as  a  park;  the  fact  that  the  word 
"grove"  was  used  instead  of  **park"  being 
immaterial.  Aforrow  v.  Highland  Grore 
Traction  Co.,  69  AtL  41,  43,  219  Pa.  019,  123 
Am.  St  Rep.  677  (quoting  and  adopting  Com- 
monwealth ▼.  Hazen,  56  AU.  263,  207  Pa. 
52). 

Plaintirs  father  filed  a  plat  of  a  city 
addition  containing  a  block  designated  "£b- 
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men's  Park.*'  In  an  action  In  a  state  court, 
It  was  held  by  tbe  state  Supreme  Court  that 
the  term  "park,"  as  used  in  the  plat,  meant 
a  tract  of  ground  set  apart  for  purposes  of 
pobJic  ornament  or  recreation,  and  that  the 
annexation  of  the  name  in  the  plat  in  ques- 
tion did  not  prevent  the  plat  from  operating 
as  a  statutory  dedication  of  the  block  to 
public  use.  Held,  that  such  decision,  even 
though  not  conclusive  on  the  federal  courts, 
being  based  on  persuasive  reasoning,  would 
be  followed  under  the  doctrine  of  comity. 
Ehiuen  v.  City  of  Gothenburg,  Neb.,  200  Fed. 
M4,  666,  119  C.  C.  A.  44. 

Ac  latemAl  luprovenient 

See  Internal  Improvement. 

Am  pla«e 
See  Place;    Public  Place. 

As  pnUio  vso 

See  Public  Use  (In  Eminent  Domain). 

As  pn1i]|«  milUtr 

See  PubUc  UtlUty. 

The  word  **pnrk,"  written  upon  a  block 
upon  a  map  of  dty  property,  indicates  a 
public  use;  and  conveyances  made  by  the 
owners  of  the  platted  land,  by  reference  to 
snch  map,  operate  conclusively  as  a  dedica- 
tion of  the  block.  There  is  little,  if  any, 
distinction  between  the  words  "park"  and 
••square,"  and  when  used  in  this  way  they 
mean  substantially  the  same  thing.  Frauen- 
thai  V.  Slaten,  121  8.  W.  896,  397,  898,  91 
Ark.  350. 


Included  in  street,  see  Street 

The  term  '^parking/'  as  used  in  Code,  f 
792,  providing  that  cities  shall  have  power 
to  improve  any  street  by  parking  the  sauae 
or  any  part  thereof,  is  incapable  of  any  plau- 
sible definition  which  does  not  involve  the 
idea  of  beautifying  those  portions  of  the 
street  not  necessarily  occupied  by  walks  and 
roadways.  Hence  the  parking  need  not  be 
confined  to  that  part  of  a  street  between  the 
lot  line  and  the  driveway,  but  the  driveway 
may  be  divided  by  a  strip  of  parking  along 
the  center  line.  Downing  v.  City  of  Des 
Aloines,  W  N.  W.  1066,  1067,  124  Iowa,  289. 

The  parking  of  cars  on  private  property 
does  not  constitute  a  nuisance,  and  there  is 
no  reason  why  the  owner  should  not  store 
them  on  bis  property,  and  an  ordinance  pro- 
hibiting tbe  same  is  invalid.  "Parking,"  lit- 
erally speaking,  is  the  assembling  of  things 
or  animals  within  a  park,  as  the  parking  of 
artillery,  or  the  parking  of  deer;  and,  as  ap- 
plied to  an  ordinance  forbidding  the  parking 
of  cars  at  a  oertaln  place,  it  means  the  as- 
BtotiWnu  of  cars,  few  or  many.  City  of  New 
Orleans  v.  Lenfant,  62  South.  575,  578,  126 
lA.  4B6,  29  L.  B.  A.  (N.  S.)  642. 


As  boulevard,  see  BoulevanL 

PAROL 

PABOI.   OOITTBACT 

If  a  written  contract  is  relied  on,  the  en- 
tire contract  must  be  in  writing,  since,  if 
only  part  of  it  be  in  writing,  it  will  be  deem- 
ed in  law  a  parol  contract  Killer  v.  Sharp 
(Ind.)  100  N.  E.  108,  109. 

PABOI.  DEDIOATIOV 

See  Dedication. 

"BASLQiL  DEMUBBEK 

At  common  law,  when  the  hdr  was  sued 
at  law  upon  a  specialty  obligation  of  the  an- 
cestor chargeable  upon  the  inheritance,  he 
might  pray  that  "the  parol  demurrer'' — ^that 
is  to  say,  that  the  pleadings  or  proceedings 
be  stayed  till  he  should  attain  his  majority. 
This  privilege  was  based  on  feudal  reasons, 
and  was  confined  to  heirs.  It  did  not  extend 
to  devisees.  Plasket  v.  Beeby,  4  JBast,  490. 
The  privilege  was  not  merely  on  account  of 
the  inability  of  the  infant  heir  to  defend  him- 
self by  reason  of  his  infancy,  but  from  an 
al}solute  deficiency  of  funds,  arising  oat  of 
the  nature  of  the  feudal  tenures.  For  dur- 
ing the  subsistence  of  ward.shlps  the  estate 
of  the  heir  in  chivalr>'  was  during  his  minor- 
ity in  the  hands  of  the  guardian  in  chivalry, 
who  had  the  whole  profits.  How  the  "privi- 
lege came  to  be  extended  at  common  law  to 
other  heirs  is  lost  in  antiquity.  The  rule  re- 
mained In  P^ngland  and  the  older  stateH, 
greatly  modified  by  statutory  provision,  how- 
ever, long  after  the  policy  on  which  it  was 
founded  became  obsolete,  and  now  the  pa- 
rol demurrer  has  been  abolished  by  statute 
in  England,  New  Tork,  and  probably  other 
state;3.  Joyce  v.  McAvoy,  31  Cal.  273,  280,  89 
Am.  Dec.  172  (citing  Whart  Law  Diet  558; 
2  Kent,  Comra.  245,  note  "b"). 

PAROLE 

A  "parole"  is  a  release  of  a  convict  from 
Imprisonment,  on  specified  conditions  to  be 
observed  by  him,  and  a  suspension  of  his 
sentence  during  the  liberty  thus  granted.  Ex 
parte  Ridley,  106  Pac.  549,  551,  3  Okl.  Cr. 
350,  26  L.  B.  A.  (N.  S.)  110. 

The  "parole"  of  a  prisoner  as  the  term 
is  used  in  the  Ohio  statutes  is  a  method  ef 
discipline  and  treatment.  He  remains,  whUe 
on  ''parole,'*  in  the  custody  of  tbe  workhouse 
officials.  Under  Rev.  St.  $§  5539,  5644,  pro- 
viding that  persons  convicted  of  offenses 
against  the  United  States,  and  who  are  im- 
prisoned in  a  Jail  or  penitentiary  of  any 
state  or  territory,  shall  in  all  respects  be  sub- 
ject to  the  same  discipline  and  treatment  as 
convicts  sentenced  by  the  courts  of  the  state 
or  territory,  a  federal  prisoner  sentenced  to 
imprisonment  In  a  workhouse  in  Ohio  may 
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be  paroled  by  the  prison  authorities.    In  re 
Naples,  142  Fed.  781. 

PARSEE 

As  white  person,  see  White  Person. 

PART 

See  Child's  Part;  Compact  Part  of 
Town;  Each  and  Every  Part;  In  Part; 
On  the  Part  of;  Reversal  In  Part; 
Tracks  and  Running  Parts;  Traveled 
Part;  Traversing  Parts  of  a  Machine. 

Any  part,  see  Any. 

Part  of  oonsreKation 

Under  the  statute  inhibiting  the  disturb- 
ance of  a  congregation,  or  a  '*part  of  a  con- 
gregation," any  member  of  the  congregation 
is  a  part  of  the  congregation;  and  hence, 
where  accused,  before  a  large  part  of  a  Sun- 
day school  audience  had  left,  unhitched  an 
old  shabby  horse  and  buggy  belonging  te 
prosecuting  witness,  and,  with  the  intent  to 
mortify  her,  drove  it  up  In  front  of  the  Sun- 
day school,  accused  violated  the  statute. 
Wyatt  v.  State,  119  S.  W.  1147,  1148,  66  Tex. 
Cr.  R.  5a 

Part  of  orimlnal  prooeedingi 

It  is  a  rule  established  by  federal  de- 
cision that  the  submission  of  an  indictment 
to  a  grand  jury,  and  the  examination  of  wit- 
nesses before  them  In  relation  to  the  same, 
are  no  part  of  criminal  proceedings  against 
the  accused  within  the  meaning  of  the  fifth 
constitutional  amendment,  but  are  merely  to 
assist  the  grand  Jury  in  determining  wheth- 
er such  proceedings  shall  be  commenced,  and 
where  the  accused,  afterward  indicted  by  the 
same  grand  Jury,  are  brought  before  them  as 
witnesses  by  subpcena,  they  are  not  parties 
to  any  proceeding  then  and  there  in  progress, 
and  must  rest  their  claim  of  privilege  or  im- 
munity upon  the  rights  of  a  witness,  and  not 
those  of  a  party.  United  States  v.  Price, 
163  F.  904.  906. 

Part  of  f  ranohise 

A  "franchise"  is  "a  privilege  or  exemp- 
tion from  ordinary  Jurisdiction  as  for  a  cor- 
poration to  hold  pleas  to  such  a  value,  etc., 
and  sometimes  it  is  an  immunity  from  trib- 
ute, whether  it  Is  either  personal  or  real" 
(quoting  from  Jacob's  Law  Dictionary). 
Though  there  are  cases  which  seem  to  ques- 
tion this  definition  to  its  fullest  extent  and 
which  do  not  extend  it  to  exemptions  from 
taxation,  still  it  is  held  by  the  highest  au- 
thority that  such  an  exemption  is  "part  of 
the  franchise"  and  often  a  valuable  or  es- 
sential part  of  it  Columbia  Water  Power 
Co.  V.  Campbell,  54  S.  B.  833,  837,  75  S.  C.  34 
(citing  Wilmington  &  W.  R.  Co.  v.  Reid,  13 
WalL  264,  20  L.  Ed.  568;  Gulf  &  S.  I.  R.  Co. 
V.  Hewes,  22  Sup.  Ct  26,  29,  183  U.  &  67, 
74,  46  Ia  Ed.  86).  i 


Part  of  Koods  sold 

The  phrase  "part  of  the  goods  sold," 
within  the  statute  of  frauds  declaring  that 
the  acceptance  and  receipt  of  part  of  the 
goods  sold  shall  take  the  contract  of  sale 
out  of  the  operation  of  the  statute,  does  not 
mean  a  sample  which  is  merely  used  for  the 
purpose  of  showing  the  quality,  etc,  of  the 
goods  offered  for  sale,  but  which  is  not  it- 
self to  be  sold;  and  where,  during  nef^otia- 
tions  for  a  sale  of  cases  of  canned  tomatoes, 
the  seller  took  from  his  store  shelves  three 
cans,  one  of  which  was  sampled  by  tbe  buy- 
er, and  after  an  agreement  was  reached  the 
buyer  took  the  other  two  cans,  the  samples 
do  not  constitute  a  **part  of  the  goods  sold,*' 
and  the  delivery  thereof  did  not  satisfy  the 
statute,  since  the  bulk  sold  was  not  dimlniah- 
ed  by  the  samples  delivered.  Richardaos  t. 
Smith,  60  Ati.  612,  615.  101  Md.  15,  70  L.  R 
A.  321,  109  Am.  St  Rep.  552,  4  Ann.  Cas.  181 

Part  of  Judgment 

See  Integral  Part  of  Judgment. 

Part  of  property 

The  word  "part,"  used  In  Rev.  Laws 
1905,  S  3590,  providing  upon  divorce  that  tbe 
court  may  decree  to  the  wife  such  part  of 
the  personal  and  real  estate  of  the  husband 
not  exceeding  one-third  thereof  as  it  deems 
Just  and  reasonable,  is  equivalent  to  a  share 
or  portion,  and  authorizes  the  court  to  award 
to  the  wife  as  permanent  alimony  a  STos.« 
sum  or  specific  part  of  the  husband's  prop- 
erty. Longbotham  v.  Lougbotham,  137  N.  W. 
387,  389,  119  Minn.  139. 

Parts  of  rifles 

The  provision  in  Tariff  Act  July  24, 1S9T. 
c.  11,  §  1,  Schedule  C,  par.  167,  30  Stat  IW 
for  "parts  of  rifies,"  is  not  limited  to  those 
in  a  finished  condition,  but  embraces  parts, 
such  as  rough-l>ored  rifle  barrels,  advanced 
to  a  condition  unfitting  them  for  any  other 
use  than  in  connection  with  rifles.  United 
States  V.  Riga,  171  Fed.  783. 

Part  of  railroad 

A  railroad  owned,  controlled,  or  operated 
by  another,  but  not  connecting  therewith.  Is 
not  a  "part"  thereof.  Coal  &  Coke  Ry.  Ca  ▼. 
Conley,  67  S.  E.  613,  634,  67  W.  Va.  129. 

Parts  of  watolies 

Certain  Incomplete  watch  movemeots. 
adjusted  so  as  to  run,  the  only  parts  lackios 
being  the  dial,  or  the  dial,  the  various  hand^. 
and  the  minute  wheel,  are  dutiable  as  "watch 
movements,"  and  not  as  "parts  of  watches," 
not  otherwise  provided  for,  under  para- 
graph 191,  Schedule  C,  f  1,  Tariff  Act  Jol/ 
24,  1897,  30  Stat  167.  HiiJp,  Didishehn  k 
Bro.  v.  United  States,  123  Fed.  998,  999. 

Parts  or  flttlacs  of  sums 

Rubber  recoil  pads,  intended  for  redodnK 
the  shock  from  the  dlscliarge  of  a  goo,  bat 
which  are  not  a  necessary  attachment  sre 
not  dutiable  as  "parts  or  fittings  of  guns'*  vs- 
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der   the  Tariff   Act    BchoverUng,    Daly   ft 
Gales  y.  United  States,  142  Fed.  302,  303. 

Parts  thereof 

Possession  of  an  untagged  head  of  a 
moose  which  was  lawfully  killed  is  lawful; 
the  words  "parts  thereof,"  in  Iaws  1905,  c. 
344,  I  37  (Rev.  Laws  Supp.  1909,  f  224^-40), 
prOTiding  for  the  tagging  of  game,  and  that, 
while  the  tags  remain  on  such  game  and 
parts  thereof,  they  may  he  kept  in  possession 
until  consumed,  referring  to  such  parts  of  the 
game  as  are  suitable  for  human  food.  Han- 
son T.  Storey,  131  N.  W.  481,  482,  114  Minn. 
463. 


As  part  performance,  see  Part  Perform- 
ance. 

The  "part  payment"  required  by  the 
statute  of  frauds  is  the  usual  payment  where- 
by the  buyer  unconditionally  transfers  mon- 
ey or  property  to  the  seller,  which  the  latter 
unconditionally  accepts  in  discharge  pro  tan- 
to  of  the  purchase  price.  Leonard  t.  Roth, 
130  N.  W.  208,  211,  164  Mich.  646. 

During  negotiations  for  the  sale  of  cer- 
tain logs,  the  seller,  who  was  unable  to  talk 
£nglish,  refused  to  agree  to  load  the  logs  at 
his  own  expense,  and  the  buyer's  agent  would 
not  agree  to  pay  such  expense,  whereupon 
the  seller  was  referred  to  the  buyer  himself; 
the  agent  inclosing  an  order  on  the  buyer  di- 
recting payment  of  $230  to  the  seller  on  ac- 
count of  the  logs.    The  letter  and  order  hav- 
ing been  delivered  to  the  seller,  he  had  them 
translated  to  him,  and  when  he  ascertained 
tbeir  contents  returned  them  and  sold  the 
logs  to  another.    Held,  that  the  delivery  of 
such  order  did  not  constitute  "payment"  of  a 
part  of  the  price,  and  that  there  was  there- 
fore no  valid  contract  for  the  sale  of  the 
logs  within  the  statute  of  frauds;   there  be- 
ing neither  delivery  nor  memorandum  slgn- 
e<l  by  the  party  to  be  charged.    Johnson  v. 
Morrison,  128  N.  W.  243,  245,  163  Mich.  322. 

••Part  payment"  of  a  debt  does  not  of  it- 
self take  the  case  out  of  the  statute  of  limi- 
tations, but  to  have  that  effect  it  must  ap- 
pear that  the  payment  was  made  on  account 
of  a  debt  for  which  action  is  brought,  and 
tliat  the  payment  was  made  as  a  part  of  a 
la.rger  indebtedness  and  under  such  consid- 
erations as  will  warrant  a  finding  of  an  im- 
plied promise  to  pay  the  balance.     When  a 
bsink  employed  plaintiff  to  conduct  business 
for  its  own  benefit,   but  in  his  name,  and 
money  for  use  in  the  business  was  procured 
on   plaintiff's  notes  indorsed  by  his  brother, 
O.X1CL    plaintiff   received   a    certain   sum    per 
month,  which  the  bank  understood  was  his 
oompensation,   but   after   the    business  was 
wound    up,    the    bank,    understanding    that 
pl^tintiff  was  dissatisfied  with  the  amount  he 
tt£i.d  received,  paid  a  further  sum  to  plain- 
ts, fit  and  his  brother,  and  the  minutes  of  the 
cU  rectors'  meeting  stated  that  such  sum  was 


paid  for  services,  and  three  days  after  the 
receipt  of  the  check  plaintiff  sent  a  receipt 
for  "part  payment"  for  services,  such  pay- 
ment was  a  gratuity,  and  did  not  affect  the 
running  of  limitation  against  an  action  for 
further  compensation.  Ryan  v.  Canton  Nat. 
Bank,  63  Atl.  1062,  1066,  103  Md.  428  (quot- 
ing and  adopting  definition  in  Wood*  Ltm. 
J97). 

PART  PERFORMANCE 

Payment  of  a  part,  or  even  of  the  whole, 
of  the  purchase  money,  under  an  oral  agree- 
ment for  the  sale  of  land,  is  not  an  act  of 
"part  performance"  to  take  the  contract  out 
of  the  statute  of  frauds.  Cooper  v.  Colsoii, 
58  Atl.  337,  338,  66  N.  J.  Eq.  328,  105  Am. 
St  Rep.  660,  1  Ann.  Cas.  997. 

The  most  important  acts  which  constitute 
a  8Ufi[lcient  "part  performance"  to  authorise 
specific  performance  of  an  oral  contract  to 
convey  land  are  actual  possession,  perma- 
nent and  valuable  improvements,  and  the 
two  combined.  The  possession  constituting 
"part  performance"  within  the  rule  as  to  en- 
forcement of  oral  contracts  for  the  sale  of 
land  must  be  taken  with  the  consent  of  the 
vendor.  Steensland  ▼.  Noel,  134  N.  W.  207, 
211,  28  S.  D.  522. 

A  "part  performance'*  to  take  an  oral 
agreement  to  convey  real  estate  out  of  the 
statute  of  frauds  must  be  substantial,  and  of 
such  a  nature  that  the  refusal  to  enforce  the 
agreement  would  result,  not  merely  in  the  de- 
nial of  the  right  which  the  agreement  was  in- 
tended to  confer,  but  in  an  "unjust  and  un- 
conscientious" injury.  In  re  Bennett,  132  N. 
W.  309,  311,  115  Minn.  342. 

Payment  of  the  purchase  money  by  a 
purchaser  under  a  parol  contract  of  purchase 
is  not  alone  such  "part  performance"  of  an 
agreement  to  sell  real  estate  as  to  authorize 
a  court  to  enforce  its  specific  performance; 
but  part  payment  and  taking  possession  in 
good  faith,  or  taking  possession  with  the 
knowledge  of  the  vendor  and  making  valua- 
ble improvements,  constitute  such  "part  per- 
formance" as  will  ordinarily  warrant  a  court 
in  decreeing  specific  performance  of  the  con- 
tract Sutherland  v.  Taintor,  87  Pac.  900,  17 
Okl.  427. 

The  doctrine  as  to  "part  performance" 
taking  a  transaction  out  of  the  statute  of 
frauds,  so  that  the  relations  between  the  par- 
ties may  be  dealt  with  judicially  to  prevent 
injustice,  is  grounded  on  the  idea  that  the 
opposite  party,  by  the  statute  and  such  "part 
performance,"  has  obtained  title  to  something 
of  value,  for  which,  independently  of  the 
statute,  he  should  render  an  equivalent 
Uowell  V.  Smith,  102  N.  W.  1,  2,  123  Wis. 
510,  3  Ann.  Cas.  773. 

Acts  done  under  a  parol  contract  for  the 
sale  of  an  interest  in  land  most  frequently 
held  as  such  "part  performance"  as  to  take 
the  same  out  of  the  statute  of  frauds,  are: 
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(a)  The  delivery  of  possession  to,  or  the  as- 
sumption of  exclusive  and  notorious  posses- 
sion by,  the  vendee  under  the  verbal  con- 
tract of  sale,  and  with  the  knowledge  of  the 
vendor,  accompanied  by  part  payment  of  the 
consideration;  (b)  or  the  expenditure  of  mon- 
ey by  the  vendee  in  making  improvements, 
permanently  beneficial  to  the  estate,  with  the 
knowledge  of  the  vendor,  and  in  pursuance 
of  such  parol  agreement  of  sale;  (c)  or  where 
the  parties  have  so  acted  under  the  parol 
agreement  as  to  alter  their  position  so  that 
a  restoration  to  the  former  position  is  im- 
practical or  imiTOSsible;  (d)  or  where  the  par- 
ties have  so  acted  under  the  agreement  that 
to  allow  the  defendant  to  take  shelter  under 
the  .statute,  would  be  to  inflict  an  unjust  and 
unconscientious  injury  or  loss  upon  the  oth- 
er party.  Harris  v.  Arthur,  127  Pac.  695, 
097,  36  Okl..33. 

Payment  by  a  purchaser  of  the  purchase 
money,  accompanied  by  his  entry  into  pos- 
session of  the  premises  in  good  faith,  under 
the  parol  contract  of  sale,  with  the  consent 
of  the  vendor,  followed  by  the  making  of  val- 
uable Improvements  on  the  premises,  is  such 
a  "part  performance"  as  will  support  an  ac- 
tion for  specific  performance.  Halsell  v.  Ren- 
frow,  78  Pac.  118,  123,  14  Okl.  674,  2  Ann. 
Gas.  286. 

Payment  of  the  purchase  price,  in  whole 
or  in  part,  does  not  constitute  a  sufficient 
"part  performance"  of  an  oral  agreement  to 
convey  lands  to  take  the  same  out  of  the 
statute  of  frauds.  Chamberlain  v.  Abrams, 
79  Pac.  204,  206,  36  Wash.  587. 

While  the  phrase  "part  i)erformance"  is 
commonly  used  as  a  short  and  convenient 
statement  of  the  general  ground  upon  which 
verbal  agreements  regarding  real  estate  are 
enforced,  yet  the  whole  doctrine  rests  upon 
the  principle  of  fraud,  and  proceeds  upon  the 
idea  that  the  party  has  so  changed  his  situ- 
ation on  the  faith  of  the  oral  agreement  that 
it  would  be  a  fraud  upon  him  to  permit  the 
other  party  to  defeat  the  agreement  by  set- 
ting up  the  statute.  Hence  the  term  "part 
performance"  falls  far  short  of  expressing 
the  whole  doctrine  and  theory  of  courts  of 
equity  in  this  matter.  The  change  of  situ- 
ation necessary  to  create  this  equitable  es- 
toppel must,  of  course,  have  been  made  in 
reliance  upon  and  In  pursuance  of  the  oral 
tigreement,  and  bo  connected  with  the  per- 
formance of  the  contract  that  from  the  na- 
ture of  the  case  the  defendant  should  under- 
stand it  was  done  in  reliance  upon  his  agree- 
ment. Borrow  v.  Borrow,  76  Pac.  305,  307, 
34  Wash.  684. 

Acts  which  do  not  unmistakably  point  to 
a  c!on tract  existing  between  the  parties,  or 
which  can  be  reasonably  accounted  for  in 
some  other  manner  than  as  having  been  done 
in  pursuance  of  a  contract,  do  not  constitute 
a  "part  performance"  sufficient  in  any  case 
to  take  the  contract  out  of  the  statute  of 


frauds.  Prof.  Pomeroy  says  a  plaintiff  can- 
not, in  the  face  of  the  statute,  prove  a  verbal 
contract  and  then  show  that  it  has  been  per- 
formed. He  must  first  prove  acts  done  by 
himself,  or  on  his  behalf,  which  point  aomis- 
takably  to  a  contract  between  himself  and 
defendant,  which  cannot  in  the  ordinary 
course  of  human  conduct  be  accounted  for 
in  any  other  manner  than  as  having  been 
done  in  pursuance  of  a  contract,  and  which 
would  not  have  been  done  without  an  exist- 
ing contract,  and  although  these  acts  of  part 
performance  cannot  of  themselves  indicate 
all  the  terms  of  the  agreement  sought  to  be 
enforced,  they  must  be  consistent  with  it 
and  in  conformity  with  its  provisions,  when 
these  shall  have  been  shown  by  the  sabse- 
queut  parol  evidence.  Lozier  v.  Hill,  59  AtL 
234,  238,  68  N.  J.  Eq.  300. 

The  phrase  "part  performance,"  altbooiiti 
commonly  used  as  a  short  statement  ut  a 
general  ground  on  which  verbal  agreementi 
regarding  real  estate  are  enforced,  resets  ou 
the  principle  of  fraud,  and  proceeds  on  tbe 
idea  that  the  party  has  so  changed  his  sit- 
uation on  the  faith  of  the  oral  agreement 
that  it  would  be  a  fraud  on  him  to  permit 
the  other  party  to  defeat  the  agreement  by 
setting  up  the  statute.  The  chan$?e  of  sQto- 
ation  necessary  to  create  this  equitable  es- 
toppel must  have  been  in  reliance  on  and 
in  pursuance  of  the  oral  agreement,  and  so 
connected  with  the  performance  of  the  con- 
tract that  from  the  nature  of  the  case  the 
other  party  to  the  contract  should  under 
stand  it  was  done  in  reliance  on  his  agree- 
ment, and  the  acts  done  must  be  related  to 
and  connected  with  the  contract  and  tbe  oth- 
er party's  performance  of  it.  Veum  v.  Sheer 
an,  104  N.  W.  135.  136,  95  Minn.  315  (dtlmt 
Brown  v.  Hoag,  29  N.  W.  135,  35  MIud.  373: 
Jorgenson  v.  Jorgenson,  84  N.  W.  221.  ''I 
Minn.  428;  Browne,  St  Frauda,  }|  457,  4^. 


Ordinarily  the  words  "not  wholly  with- 
in" refer  to  a  situation  where  a  part  is  with- 
in. "Not  wholly"  is  synonymous  with  *1»art- 
ly."  People  ex  rel.  Donegan  v.  Dooling,  i:^ 
N.  T.  Supp.  783.  785,  141  App.  Div.  3L 

PARTIAL 

PARTIAL  ACCEPTANCE 

A  "partial  acceptance"  is  a  qualified  ac> 
ceptance,  and  such  acceptances  consist  in  a 
change  of  amount,  of  place,  or  date  of  pay- 
ment. For  one  to  change  anything  in  the 
sense  of  offering  to  contract  for  its  cban^re 
presupposes  that  he  knows  of  its  orit^inal 
condition.  A  bank  in  Missouri,  in  respond 
to  an  inquiry  from  a  bank  in  Wisconsin,  tele- 
graphed that  it  would  honor  a  peiaon'a  draft 
for  $800.  The  draft  had  been  drawn  for  tliat 
sum  with  exchange.  The  bank  in  Mii»soari 
did  not  know  that  the  draft  differed  f^m  tlw 
one  it  was  asked  to  acc^;»t.    Held,  tbat  then 
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was  Bd  ^partial  acceptance/*  so  aa  to  make 
the  bank  liable  for  $800.  State  Bank  of  Fox 
Lake  v.  Citizens*  Nat  Bank  of  King  City,  90 
S.  W.  123,  124,  114  Mo.  App.  663. 

PABTIAI.  EVIOTIOK 

A  total  eviction  exists  where  the  tenant 
is  deprived  of  the  whole  of  the  premises 
leased,  and  it  is  ''partial"  when  the  tenant 
is  deprived  of  a  substantial  part  of  the 
premises.  Jackson  v.  Paterno,  108  N.  Y. 
Snpp.  1073,  1076,  58  Midc.  Kop.  201. 

PARTIAI.  IHSAiriTY 

If  the  trial  court  see  fit,  it  may  recognize 
monomania,  or  so-called  "partial  insanity,** 
as  distingaished  from  '^general  insanity,** 
wben  instructing  the  Jury  in  a  criminal  case 
Involving  that  form  of  mental  derangement 
as  a  defense;  but  it  is  not  imperative  that 
It  should  do  so,  and,  if  the  proper  tests  of 
criminal  responsibility  for  the  act  in  question 
be  stated  in  the  Instructions,  the  substantial 
rights  of  the  defendant  are  sufficiently  pro- 
tected. State  V.  Moore,  102  Pac.  475,  477, 
80  Kan.  232. 

IPAXLTIAL  UQUIDATIOK8 

The  term  "partial  liquidations,'*  when 
used  in  connection  with  corporations,  means 
proceedings  involving  the  surrender  by  a  cor- 
poration of  portions  of  its  capital.  Smith 
T.  Dana,  60  Atl.  117,  123,  77  Conn.  543,  60 
I/.  R.  A.  76,  107  Am.  St.  Rep.  51. 

PikRTIAI.  LOSS 

In  the  case  of  insurance  on  goods  from 
one  port  to  another  and  until  safely  landed, 
where,  after  a  part  of  the  goods  are  landed, 
the  residue  on  board  are  lost,  this  is  frequent- 
ly denominated  a  •'total  loss,**  though  It  is 
really  a  "partial  loss,"  because  tlie  goods 
landed  were  not,  until  all  the  goods  were 
landed,  withdrawn  from  all  the  risks  against 
mrhich  they  were  Insured,  although  they  were 
^withdrawn  from  the  particular  risk  by  which 
the  loss  occurred.  American  Ins.  Co.  v.  Gris- 
wold  (N.  Y.)  14  Wend.  399,  488. 

X»iLRTIAIi  BESTRAIKT 

Te   terms  •'general   restraint  of  trade** 
WLTkd  "partial  restraint  of  trade**  have  no  lon- 
ger a  territorial  meaning.    In  respect  of  time 
jLxid  territory,  and  in  the  absence  of  any  af- 
firmative showing  that  the  public  welfare 
is    put  in  jeopardy,  or  that  a  monopoly  is 
cnreated,  or  the  like,  the  validity  of  all  con- 
t:racts  in  restraint  of  trade  must  be  made  to 
depend   upon  the  question  as  presented  by 
ea.ch  case,  whether  the  restraint  goes  so  far 
AS  to  reasonably  insure  to  the  purchaser  the 
^lall  enjoyment  of  the  right  purchased  by  him 
±xt    good  faith  and  for  a  good  and  valuable 
oonsideration.    Swlgert  &  Howard  v.  Tilden, 
^T   N.  W.  82,  86,  121  Iowa,  650,  63  L.  S.  A. 
JS,   100  Am.  St  Rep.  S74. 


PABTZAX.  VERDICT 

A  ''partial  verdict**  is  one  of  conviction 
as  to  a  part  of  the  charge  an,d  acquittal  or 
silence  as  to  the  residue.  Blackshare  v. 
State,  128  S.  W.  549,  651,  94  Ark.  548,  140 
Am.  St  Rep.  144  (quoting  and  adopting  defini- 
tion in  1  Blsh.  New  Cr.  Proc.  S  1009). 

Special  verdlot  distinsulsl&ed 

See  Special  Verdict 

PARTIALITY 

The  word  "partiality,"  as  used  In  Burns* 
Ann.  St  1901,  §§  5611,  5512,  providing  for  a 
penalty  recoverable  against  a  telegraph  com- 
pany for  ''discrimination**  and  "partiality** 
in  the  transmission  and  delivery  of  messages, 
does  not  «imply  willfulness  and  positive 
wrongdoing  on  the  part  of  a  telegraph  com- 
pany as  grounds  for  the  penalty.  Western 
Union  Telegraph  CJo.  v.  McClelland,  78  N.  B. 
672,  673,  38  Ind.  App.  578  (adopting  definition 
in  Western  Union  Tel.  Co.  v.  Braxtan,  74 
N.  £.  085,  165  Ind.  165). 

It  is  the  rule  of  law  that  independently 
of  any  statute,  a  railroad  company  must 
treat  its  patrons  impartially  and  avoid  un- 
just discrimination.  ''Partiality'*  is  a  term 
appropriately  used  to  describe  a  distinction 
made  between  shippers  in  charges  made  for 
essentially  similar  services  under  essentially 
similar  conditions.  If  the  circumstances 
make  the  services  or  conditions  different,  a 
variation  in  the  charge  does  not  constitute 
"partiality.**  Missouri,  etc.,  R.  Co.  v.  New 
Era  Milling  Co.,  100  Pac.  273,  276,  79  Kan. 
435. 

Act  April  8,  1885  (Laws  1885,  p.  151,  c. 
48),  provides  that  every  telegraph  company 
shall  transmit  messages  impartially  in  good 
faith  and  in  the  order  of  time  in  which  they 
are  received,  and  shall  in  no  manner  discrim- 
inate in  rates  charged  between  any  of  its  pa- 
trons, but  shall  serve  individuals,  corpora- 
tionsy  and  other  telegraph  companies  with  im- 
partiality, and  provides  a  penalty  for  viola- 
tion. Held,  that  the  terms  "discrimination** 
and  "partiality**  as  used  in  such  act  do  not 
imply  willfulness  and  positive  wrongdoing, 
as  distinguished  from  negligence.  Western 
Union  Telegraph  Co.  v.  Braxtan,  74  N.  £. 
985,  987,  166  Ind.  165. 

"Bias,"  as  applied  to  the  competency  of 
Jurors,  is  synonymous  with  "partiality.** 
Macon  Ry.  &  Light  Co.  v  Barnes,  49  S.  B. 
282,  284,  121  Ga.  443. 

PARTIALS 

When  a  tubular  belt  is  stru(^  a  blow  by 
a  hammer,  the  fundamental  sound  is  follow- 
ed by  nascent,  undulatory,  longitudinal  vi- 
brations, extending  the  entire  length  of  the 
tube.  These  vibrations  are  styled  "over 
tones,*'  or  "partlala.**  Durfee  v.  Bawo,  118 
Fed.  853,  855w 
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PARTICEPS  CRIMINIS 

"Mere  presence  at  the  scene  of  the  per- 
petration of  the  crime  does  not  render  a  per- 
son *particeps  criniini&'  To  constitute  him 
a  party  to  the  criminal  act,  there  must  be 
not  only  presence  upon  the  scene,  but  an  ac- 
tual participation  and  Hiding  and  abetting  in 
the  crime  committed."  The  failure  of  a 
spectator  to  interfere  does  not  make  him  a 
participant  in  the  crime.  It  is  a  circum- 
stance to  be  considered  with  the  other  evi- 
dence in  determining  whether  he  was  present 
as  an  aider  and  abettor.  State  ▼•  Fox,  57 
Atl.  270,  70  N.  J.  Law,  853. 

PARTICIPATE 

Officers  of  a  corporation  "participate"  In 
its  conyersion  of  state  funds  specially  depos- 
ited with  it  for  safe-keeping,  so  as  to  be  guilty 
of  larceny  under  B.  &  G.  Ck>mp.  f  1807, 
where  the  disposition  of  funds  by  the  corpora- 
tion is  with  their  knowledge,  consent,  and  ac- 
quiescence. State  V.  Ross,  104  Paa  596, 
604,  55  Or.  450,  42  L.  R.  A.  (N.  S.)  601. 

PABTIOIPAirTS  IN  THE  FORBIDDEN 
ACTS 

Bankr.  Act,  July  1,1898,  c.  541,  {  1,  subd. 
19,  30  Stat  544,  provides  that  '"persons," 
when  used  with  reference  to  the  commission 
of  acts  which  are  forbidden,  shall  Include 
persons  who  are  **particlpants  in  the  forbid- 
den acts,"  and  the  agents,  officers,  and  mem- 
bers of  the  board  of  directors,  or  trustees, 
or  other  similar  controlling  bodies  of  corpo- 
rations. Held,  that  the  term  "participants  in 
the  forbidden  acts"  includes  all  persons  who 
join  with  the  bankrupt  in  the  commission  of 
the  offenses  created  by  chapter  4,  §  29.  Unit- 
ed States  V.  Toung  &  Holland  Co.,  170  Fed. 
110,  113. 

PARTICIPATING  AND  ASSENTING 

Under  Rev.  St  5239  (U.  S.  Comp.  St 
1901,  p.  3515),  providing  for  the  forfeiture 
of  a  franchise  of  a  national  banking  associa- 
tion, if  the  directors  knowingly  violate  or 
knowingly  permit  any  of  its  officers,  agents, 
or  servants  to  "violate  any  of  the  provisions 
of  this  title,"  and  further  providing  that 
every  director  who  participated  in  or  assent- 
ed to  such  violation  shall  be  held  liable  in  his 
personal  or  individual  capacity  for  all  dam- 
ages sustained,  "participating  and  assenting" 
both  imply  affirmative  action  of  some  sort, 
as  distinguished  from  mere  silence  and  inac- 
tion. The  statute  does  not  preclude  a  liabil- 
ity at  common  law.  Mason  v.  Moore,  76 
N.  E  932,  936,  73  Ohio  St  276,  4  L.  R.  A.  (N. 
S.)  597,  4  Ann.  Cas.  240. 

PARTIOXPATING  POUOY 

A  "participating  policy*  is  one  that  is  en- 
titled to  dividends^  whether  such  dividends 
be  paid  yearly  or  at  stated  distribution  pe- 
riods. National  Protective  Legion  v.  O'Brien, 
112  N.  W.  1050,  1052,  102  Minn.  15  (quoting 


and  adopting  Johnson's  DeflnitioDt  of  life 
Insurance). 

PARTICIPATION 

See  Final  Participation. 

PARTICULAR 

See  Material  Particular. 

Where  a  workman  employed  to  aaslst  ia 
constructing  a  building  was  directed,  in  com- 
pany with  another  laborer,  to  take  down  some 
Joists,  no  special  part  of  the  work  being  u- 
signed  to  either  man,  the  order  was  not  a 
''particular'*  one,  within  Act  March  4,  1893 
(Burns'  Ann.  St  1901,  §  7083),  authoriztDg 
a  recovery  by  a  servant  injured  by  obedience 
to  a  particular  instruction.  McBSwaine* 
Richards  Co.  v.  Wall,  76  N.  E.  408,  411,  166 
Ind.  267. 

PARTIOUI.AR   AVERAGE 

See,  also,   General  Average. 

A  marine  policy  contained  a  daiis^ 
''Warranted  free  from  particular  average^ 
unless  the  vessel  or  craft  or  the  interest  inr 
sured  be  stranded,  sunk  or  on  fire."  The 
libel  alleged  that  on  November  18th,  while 
the  ship  was  lying  in  port  and  before  dis> 
charge,  a  Are  broke  out  in  the  after  'tweea- 
decks  of  the  ship  and  burned  the  bulkhead 
forward  of  the  lazarette,  the  door  thereof, 
and  a  considerable  portion  of  dunnage  and 
other  parts  of  the  ship.  An  exhibit,  quoting 
from  the  ship's  protest,  recited  that  the  ma» 
ter,  on  the  alarm  being  given,  went  below 
through  the  lazarette  and  saw  the  reflectloB 
of  the  fire  over  the  top  of  the  bulkhead  be- 
tween the  after  'tween-decks  and  the  lasar- 
ette,  which  were  then  full  of  cargo,  and  that 
after  considerable  trouble  the  fire  was  ex- 
tinguished, with  considerable  damage.  Held, 
that  the  words  "on  fire,"  as  used  in  the  par- 
ticular average  clause,  were  not  aynonymoos 
with  the  word  "burnt,"  contained  in  former 
policies,  but  were  indicative  of  a  happening 
whereby  the  ship  was  endangered  by  actntl 
fire  burning  some  part  of  it  necessitating  ex- 
traordinary efforts  to  prevent  serious  dim- 
age,  and  that  under  such  definition  the  Ubel 
was  not  subject  to  exception  as  stating  a  loee 
from  which  the  insurer  was  exempted  by  the 
"particular  average"  clause  as  matter  of  lav. 
Pacific  Creosoting  Co.  v.  Thames  &  Mersey 
Marine  Ins.  Co.,  184  Fed.  947,  948. 

PARTICITLAR  ESTATE 

Where  A,  the  owner  of  land,  gives  It  tr 
deed  or  will  to  B,  for  life,  and  after  his 
death  to  G.  in  fee,  the  estate  of  B.  is  oaDed 
a  "particular  estate,"  because  It  is  but  ■ 
part  of  the  general  estate,  which  la  finally  to 
pass  to  G.  Archer  v.  Jacobs,  101  N.  W.  195. 
197,  125  Iowa,  467. 

PARTICtJIiAR  STATE 

The  phrase  "particular  state,"  in  Ber. 
St  S'G3d9,  providing  that  every  person  com- 
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mitting  murder  on  the  high  seas,  or  on  any 
arm  of  the  sea,  or  in  any  river,  haven,  creek, 
basin,  or  bay,  within  the  admiralty  and  mari- 
time Jurisdiction  of  the  United  States  and 
out  of  the  Jurisdiction  of  any  "particular 
state,"  etc.,  is  used  in  contradistinction  to  the 
United  States,  and  a  murder  committed  on 
board  a  ship  lying  in  the  harbor  of  Honolulu 
is  cognizable  in  the  District  Ck)urt  of  the 
United  States  for  the  territory  of  Hawaii. 
Wynne  v.  United  States,  30  Sup.  Gt  447, 
448,  217  U.  S.  234,  54  L.  Ed.  748. 

PARTICTDULK  8TBIKE 

A  "particular  strike"  Is  a  strike  by  an 
individual  workman  or  by  a  particular  body 
of  workmen  working  for  a  particular  master, 
as  distinguished  from  a  general  strike,  which 
has  reference  to  a  strike  by  all  of  those  work- 
men engaged  in  a  particular  trade.  The  To- 
ronto, 168  Fed.  886,  303. 

PABTICUULaXiT 

"The  word  'particularly'  is  frequently 
used  as  meaning  especially."  A  release,  ex- 
ecuted by  plaintiff  to  defendant  city  after  he 
had  notified  it  of  his  claim  for  damages  suf- 
fered during  a  period  of  six  years  from  main- 
tenance of  an  improper  sewer,  which  in  the 
first  part  is  broad  enough  to  cover  the  whole 
claim,  is  not  limited  by  the  words,  "Being 
particularly  a  release  and  discharge  of  all  my 
claims  of  every  nature,  character,  and  kind 

*  ♦  ♦  by  reason  of  damages  suffered  by 
the  overflowing  of  the  sewer  ♦  ♦  ♦  on 
the  5th  day  of  July,  1901"— the  word  '•par- 
ticularly" being  used  in  the  sense  of  "espe- 
cially." Murphy  v.  City  of  New  York,  83  N. 
£.  39,  190  N.  Y.  418. 

A  contract  to  convey  a  farm  "consisting 
of  two  hundred  (200)   acres,  more  or  less, 

♦  •  •  more  particularly  described,"  in  a 
deed  specified.  Held  that,  as  "particularly" 
is  defined  as  "in  a  particular  manner;  ex- 
pressly with  a  specific  reference  or  interest; 
in  particular;  distinctly,"  the  term  "more 
particularly  described"  must  mean  exactiy 
descril>ed.  Sweet  v.  Marsh,  117  N.  Y.  Supp. 
930,  034,  183  App.  Div.  315. 

The  phrase  "particularly  described,"  as 
used  in  St  1897,  pp.  254,  272,  c.  189,  provid- 
ing that  an  irrigation  district,  after  adopting 
a  plan,  shall  give  notice  calling  for  bids  for 
tlie  construction  of  the  work  or  any  portion 
thereof,  and  that,  if  less  than  the  whole  of 
tbe  work  is  advertised,  the  portion  so  adver- 
tised must  be  "particularly  described"  in 
such  notice,  which  shall  set  forth  that  plana 
and  specifications  can  be  seen  at  the  office  of 
tbe  board,  and  that  the  board  will  receive 
sealed  proposals  therefor,  is  not  complied 
wltb  by  a  notice  for  bids  for  a  portion  of  the 
work,  which  does  not  refer  to  flumes,  tres- 
tles, and  chutes  included  in  the  plans  and 
specifications,  and  calls  for  railroad  cross- 
ings not  shown  by  the  plans,  and  containing 


various  other  discrepancies  between  the  plans 
and  the  notice.  Healy  v.  Anglo-Callfornian 
Bank,  90  Pac.  54,  55,  5  CaL  App.  278. 

PABTIC1II.A1UI 

See  Bill  of  Particulars ;  B'uU  Particulars. 

PARTIES 

See  Party. 

PARTITION 

Owelty  of  partition,  see  Owelty. 
See,  also,  Repartiamento. 

"An  action  for  'partition'  is  where  an 
owner  of  an  individual  interest  in  real  es- 
tate comes  before  the  court  praying  that  the 
whole  of  such  real  estate  be  taken  over  by 
the  court  and  parceled  out  among  the  re- 
spective owners,  according  to  the  extent  of 
their  several  interests;  or  if  that  cannot 
be  equitably  done,  that  the  whole  be  sold 
for  the  best  obtainable  price  and  the  pro- 
ceeds distributed.  In  this  state,  the  right 
on  the  part  of  one  or  more  co-owners  to  de- 
mand partition  is  regarded  as  an  equitable 
one."  Where  plaintiff  in  partition  did  not 
ask  that  the  real  estate  be  divided,  or,  in  the 
alternative,  that  it  be  sold  and  the  proceeds 
be  divided,  but  pleaded  a  contract  between 
himself  and  his  co-owner,  by  which  the  lat- 
ter agreed  to  transfer  her  interest  in  the 
land  and  other  property  for  $14,000,  and  de- 
manded that  such  undivided  tract  be  sold  to 
him  for  that  sum  in  fulfillment  of  the  con- 
tract, the  suit  should  be  considered  as  one 
for  specific  performance,  and  not  for  "parti- 
tion." Noecker  v.  WalUngford,  111  N.  W. 
37,  89,  133  Iowa,  605  (citing  and  adopting 
Wright  V.  Marsh  [Iowa]  2  Greene,  94 ;  Code, 
c  6^  tit  21;  Homish  v.  Ringen  Stove  Co.,  89 
N.  W.  95, 116  Iowa,  1). 

'^Partition"  is  not  a  suit  on  a  contract, 
within  Civ.  Code,  f  8701,  providing  that, 
where  a  contract  is  declared  on,  a  plea  of 
non  est  factum  must  be  verified,  and  filed  at 
the  first  term  after  service  is  perfected,  but 
is  a  proceeding  to  have  land  in  which  the 
petitioner  claims  an  undivided  Interest  di- 
vided. Webb  V.  Till.  67  S.  E.  1034,  1035,  134 
6a.  388. 

*'  'Partition'  is  a  matter  of  right,  and  is 
authorized  by  the  statute,  among  Joint  own- 
ers or  tenants  in  common  holding  lands,  with- 
out reference  to  the  duration  of  the  estate. 
It  may  be  compelled  as  well  against  a  life 
tenant  as  obtained  at  his  suit  The  statute 
confers  on  the  chancery  court  concurrent 
Jurisdiction  with  the  probate  court  to  divide 
or  'partition,'  or  to  sell  for  division  or  'par- 
tition,' any  property,  real,  personal,  or  mixed, 
held  by  Joint  owners  or  tenants  in  common." 
Fitts  V.  Craddock,  39  South.  506,  144  Ala. 
437,  113  Am.  St.  Rep.  53  (quoting  and  adopt- 
ing definition  in  McQueen  v.  Turner,  8  South. 
863,  91  Ala.  273). 
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'^Partltloii**  is  tlie  division  between  two 
or  more  persons  of  lands  which  they  jointly 
own  as  coparceners,  joint  tenants,  or  tenants 
in  common,  and  before  land  purchased  by  one 
of  them  can  be  brought  into  a  partition  suit 
along  with  lands  jointly  owned,  pursuant  to 
a  verbal  agreement,  a  state  of  facts  must  be 
established  which  will  authorize  a  specific 
performance  of  the  verbal  agreement.  Mar- 
tin V.  Martin,  72  S.  B.  680,  681,  112  Va.  731. 

Difltribntlon  distinsuished 

See  Distribution. 

As  proceedimK  in  rem 

See  In  Rem. 

As  screen  separating  races 

In  Laws  1904,  p.  140,  c.  99,  requiring  the 
separation  of  white  and  colored  races  on  the 
street  cars,  but  permitting  the  use  for  that 
purpose  of  adjustable  "screens"  or  "parti- 
tions," the  words  "partitions"  and  "screens" 
ex  vi  termini  import  complete  separation  be- 
tween the  races,  so  that  passengers  in  one 
compartment  would  be  shut  out  from  pas- 
sengers in  the  other.  The  word  "screens,"  as 
well  as  the  word  "partitions,"  imports  that 
one  race  is  to  be  shut  out  from  any  contact 
with  the  other.  Signs  8  by  12  inches  in  size, 
having  painted  thereon  the  words  "white" 
and  "colored,"  respectively,  and  supiMrted  on 
the  backs  of  seats  in  street  cars,  were  not 
adjustable  screens  within  the  meaning  of  the 
law.  Southern  Light  &  Traction  Co.  v.  Comp- 
ton,  38  South.  629,  630,  86  Miss.  269. 

Partition  at  law  and  in  equity 

"At  the  common  law  partition  was  both 
a  legal  and  equitable  remedy.  *  *  *  In 
cases  without  complication  of  any  sort  the 
jurisdiction  was  concurrent  Depending  up- 
on variant  circumstances,  one  court  could 
grant  the  relief,  where  the  other  could  not" 
An  action  for  partition  under  Rev.  St.  1899, 
S  4080,  authorizing  a  compulsory  partition, 
and  prescribing  the  procedure  therefor  and 
forming  a  part  of  the  Civil  Code,  section  3443 
of  which  abolishes  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  the 
forma  of  such  actions  and  suits,  is  a  civil  ac- 
tion. Field  T.  Leiter,  90  Paa  378,  387,  16 
Wyo,  1,  125  Am.  St  Rep.  997. 

PARXmOK  FEKCE 

A  "gate"  in  a  partition  fence  comes 
within  the  phrase  "partition  fence,"  within 
Rev.  St  Mq.  1899,  ^  4573,  forbidding  under 
penalty  the  throwing  down  of  "partition 
fences."  Robinson  v.  Schlitz,  115  S.  W.  472, 
473,  135  Mo.  App.  32. 

PARxmoK  nr  kutd 

A  "partition  in  kind'*  is  but  a  transfer 
of  the  interest  of  the  co-owners  to  one  of  the 
co-owners.  It  is  but  a  sale  of  such  interest 
to  a  co-owner,  and  tliis  the  law  permits.  If 
a  co-owner  can  sell  to  a  perfect  stranger  his 
Interest  in  the  property,  subject  to  the  usu- 


fnict»  or  may  mortgage  it,  and  thus  bare 
such  interest  sold  for  him  at  judicial  sale, 
how  much  greater  reason  is  there  that  co- 
owners  may  partition  the  property  amoDS 
themselves!  The  result  obtained  io  either 
instance  is  the  same — a  transfer  of  the  io- 
terest  of  the  co-owner  to  another.  Magnlre 
V.  Fluker,  36  South.  231,  238,  112  La.  76. 

PARTITIOK  SAI.E 

A  "partition  sale"  is  unlike  an  ordlaar; 
sherifTs  sale  under  execution,  being  a  judi- 
cial sale  which  must  be  reported  to  the  court 
for  confirmation,  prior  to  which  it  is  of  do 
effect  Thomas  v.  Elliott,  114  S.  W.  987,  9&8. 
215  Mo.  598. 

A  "partition  sale"  as  the  result  of  an  a^ 
tion  brought  for  that  purpose  is  not  a  sale  io 
invitum  like  an  ordinary  sherilTs  sale  under 
execution,  but  is  a  sale  by  the  act  of  the 
parties  themselves.  Thompson  v.  McCleraon, 
127  S.  W.  384,  386,  142  Mo.  App.  429. 

As  Jnclioial  sale 

See  Judicial  Sale. 

PARTITIOK  WAIX 

A  ^'partition  wall"  means,  throng  usage, 
a  solid  wall.  Ck)ggins  A  Owens  ▼.  Oarej.  66 
AU.  678,  679*  106  Md.  204,  10  L.  R.  A  (N.  S.I 
1191,  124  Am.  St  Rep.  468. 

PARTLY 

See  Reverse  or  Affirm  Wholly  or  Partly. 
Not  wholly  synonymous,  see  Kot  WhoUj 
Within. 

PARTNER 

See  Dormant  Partner ;  Nominal  Partner: 

Ostensible  Partner. 
As  dealer,  see  Dealer. 
As  real  party  in  interest,  aee  Beal  Partj 

in  Interest. 
As  security,  see  Security. 
As  trustee  of  express  trust,  see  Trustee 

of  Express  Trust 
Cotenants  as  partners,  aee  Cotenant 
Surviving  partner  as  legal  r^resentatlTe, 

see  Legal  Representative. 
See,  also,  Fiduciary  Capacity  or  Cbarao^ 

ter. 

PARTNSR'S  nrTSRBST 

"A  'partner's  interest'  in  firm  propeitT  is 
only  his  proportion  in  the  surplus  after  the 
payment  of  partnership  debts  and  the  let- 
tlement  of  the  partnership  accounts,  and  satll 
that  occurs  it  Is  impossihle  to  determine  the 
extent  of  his  interest"  Under  Rer.  8t  1^ 
f  2808,  making  it  necessary  for  each  member 
of  a  partnership  to  execute  and  acknowledce 
any  instrument  intended  as  a  chattel  Jnort* 
gage  for  the  partnership,  it  Is  a  pr«ra%ai^ 
to  a  valid  chattel  mortgage  of  Ann  propextj 
that  every  member  of  the  flrm  should  dign 
it  Lellman  y.  Mill8»  87  Pac  966^  980,  15 
Wyo.  149. 
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"On  a  disBolution,  every  partner  Is  en- 
titled, as  against  the  other  partners  and  all 
persons  claiming  through  them  in  respect  of 
their  interests  as  partners,  to  have  the  prop- 
erty of  the  partnership  applied  in  payment  of 
the  debts  and  liabilities  of  the  firm,  and  to 
have  the  surplus  assets,  after  such  payment, 
applied  in  payment  of  what  may  be  due  to  the 
partners  respectively,  after  deducting  what 
may  be  due  to  the  firm  from  them  as  partners. 
This  light  constitutes  what  is  known  as  the 
'partner's  lien/"  "The  'partner's  lien'  at- 
taches to  all  the  partnership  assets  at  the 
time  of  dissolution  or  the  ascertainment  of  a 
partner's  share,  whether  realty  or  personal- 
ty, and  to  such  assets  only."  Fouse  v.  Shel- 
ly, 63  S.  E.  208,  212,  64  W.  Va.  425. 


See  Commercial  Partnership;  Copart- 
nership; General  Partnership;  Limited 
Partnership;  Mining  Partnership; 
Nontrading  Partnership;  Private  Per- 
son, Partnership,  or  Corporation ;  Qua- 
si Partnership ;  Trading  Partnership. 

Continuance  of  partnership,  see  Continu- 
ance. 

Creditor  of  partnership,  see  Creditor. 

Insolvency,  see  Insolvency — ^Insolvent 

Interest  In  partnership,  see  Interest. 

See,  also,  Finn. 

The  phrase  "partners,"  etc.,  following  the 
names  of  the  defendants  to  an  action,  is  sim- 
ply descriptive,  and  does  not  make  the  firm, 
as  such,  a  party  to  the  action.  Bastian  v. 
Adams,  97  N.  W.  231,  5  Neb.  (Unof.)  32. 

Before  there  can  be  a  "partnership,"  the 
parties  must  have  joined  to  carry  on  a  trade 
or  adventure  for  their  common  benefit,  each 
coBLtributing  property  or  services,  and  have  a 
commnnity  of  interest  in  the  profits  as  such. 
Boach  V.  Bector,  123  S.  W.  889,  401,  93  Ark. 

The  essential  requisite  of  a  "partner- 
stilp"  is  a  community  of  interest  between 
the  parties  for  the  pui-pose  of  profit,  and 
though  ordinarily  the  profits  are  expected  to 
arise  from  the  purchase  and  sale  of  some 
form  of  property,  they  may  be  produced  by 
the  skin  and  industry  of  the  parties.  Mor- 
gart  V.  Smouse,  77  Atl.  137,  138,  112  Md.  615. 

An  agreement  between  two  persons  that 
one  will  furnish  a  certain  quantity  of  pine 
timber  aiMl  the  other  the  labor  necessary  to 
manufacture  and  market  the  turpentine  and 
Toalxx  to  be  extracted  therefrom,  and  that 
eacb  will  share  equally  in  the  profits  or  losses 
accruing  £rom  the  enterprise,  constitutes  such 
persona  "partners."  Dawson  v.  Blitch,  76  S. 
£S.  596,  U  Ga.  App.  840. 

The  community  of  a  husband  and  wife  is 
not  a  "partnership."  Weil  v.  Jacobs'  Estate, 
35  South.  599,  604,  111  La.  357. 
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In  describing  the  relation  of  husband 
and  wife  as  to  property  acquired  after  mar- 
riage as  a  "partnership,"  the  word  is  used  by 
analogy,  "since  the  marital  relation,  viewed 
in  its  business  aspect  differs  very  evidently 
from  the  commercial  'partnership.' "  Reade 
v.  Lea,  95  Pac.  131,  133,  14  N.  M.  442. 

An  association  of  farmers  somewhat  re- 
moved from  the  main  highway,  organized  to 
construct  and  operate  a  telephone  line  to  con- 
nect their  various  houses,  each  bearing  their 
proportion  of  costs  and  expenses,  is  not  a 
"partnership"  as  defined  by  Partnership  Law 
(ConsoL  Laws,  c.  39)  §  2,  since  it  was  not  or- 
ganized for  the  purpose  of  engaging  in  trade 
or  in  business,  and  there  were  no  profits  con- 
templated from  the  'business.  Branagan  v. 
Buckman,  122  N.  Y.  Supp.  610,  613,  67  Misc. 
Rep.  242. 

"The  requisites  of  a  'partn^ship'  are 
that  the  parties  must  have  Joined  together  to 
carry  on  a  trade  or  venture  for  their  common 
benefit,  each  contributing  property  or  servic- 
es, and  having  a  community  of  interest  in  the 
profits.*'  The  Virginia  Pilot  Association  is  an 
unincorporated  association  of  pilots,  formed 
for  the  purpose  of  controlling  and  regulating 
the  business  of  its  members,  and  through 
them,  in  effect,  act  by  joint  co-operation  in 
performing  their  duties  as  pilots.  The  associ- 
ation elects  ojfflcers,  leases  offices,  owns  prop- 
erty, including  the  pilot  boats  used,  assigns 
its  members  to  service  In  turn,  and  collects 
all  pilotage  fees  earned  by  them,  which  are 
paid  into  bank  to  its  credit,  and  divided  be- 
tween the  members  after  payment  of  the  ex- 
penses of  the  association.  The  members  of 
the  association  were  partners,  and  jointly  li- 
able for  the  negligent  performance  by  one  of 
its  members  of  his  duties  as  a  pilot.  Donald 
V.  Guy,  127  Fed.  228,  232  (quoting  Meehan  v. 
Valentine,  12  Sup.  Ct.  972,  145  U.  S.  611,  36 
L.  Ed.  835). 

The  Associated  Branch  Pilots  of  the  Port 
of  New  Orleans,  an  association  created  to 
pilot  and  assist  in  the  salvage  of  vessels, 
the  members  sharing  in  the  expenses  and  the 
profits  equally,  the  association  collecting  the 
fees  and  being  governed  by  a  president  and 
board  of  directors,  is  an  ordinary  "partner- 
ship" under  the  law  of  Louisiana  and  may 
select,  control,  and  discharge  any  of  its  mem- 
bers.   The  Joseph  Vaccaro,  180  Fed.  272,  276. 

Where  parties  agree  for  the  purchase 
and  sale  of  land,  and  regard  this  agreement 
as  a  contract  of  partnership,  there  is  an  ordi- 
nary "partnership,"  whose  nature  is  not 
changed  by  the  incidental  purchase  or  sale  of 
timber  cut  on  the  partnership  lands.  Drew 
V.  Bank  of  Monroe,  51  South.  683,  684,  125 
La.  673. 

In  an  acticm  to  recover  money  and  prop- 
erty claimed  to  have  been  paid  for  patent 
rights,  sold  plaintiff  by  several  defendants 
conspiring  together  to  defraud  him  and  in- 
J  duoe  him  to  purchase  by  fraudulent  repre- 
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sentations,  allegations  that  defendant  R.  was 
a  "partner"  in  the  nnlawfal  scheme  did  not 
allege  snch  a  partnership  as  the  statute  re- 
quires to  be  denied  under  oath;  the  word 
••partner'*  as  used  being  synonymous  with  "co- 
conspirator." Rushing  T.  Spreen  (Tex.)  142 
S.  W.  49,  57. 

Under  Cly.  Code  S.  D.  {  1723,  which  pro- 
vides that  a  "partnership"  is  the  association 
of  two  or  more  persons  for  the  purpose  of 
carrying  on  business  together  and  dividing  its 
profits  between  them,  a  business  conducted 
in  the  name  of  a  bankrupt  and  his  brother 
as  partners  was  not  a  partnership  business, 
but  the  individual  business  of  the  bankrupt, 
where  his  brother  had  no  capital  invested 
and  worked  for  a  salary,  and  there  was  no 
agreement  between  them  that  he  should  share 
in  either  profits  or  losses.  In  re  Gibson,  191 
Fed.  665,  668. 

A  contract  for  loan  of  money,  in  con- 
sideration of  an  obligation  to  pay  a  fixed  sum 
for  Its  use,  involving  no  agreement  for  the 
sharing  of  profits  of  the  business,  is  not  a 
contract  of  "partnership."  Turregano  v.  Bar- 
nett,  53  South.  884,  887,  127  La.  620. 

A  "partnership"  was  not  established  by 
a  contract  whereby  a  street  railroad  company 
leased  its  property  to  another  company,  di- 
vesting itself  of  the  possession  and  use  of  its 
property  in  consideration  of  a  specified  rent ; 
the  contract  not  providing  that  the  latter 
should  conduct  the  business  in  the  name  or 
for  the  benefit  of  the  former,  except  in  so  far 
as  the  former  was  benefited  by  the  considera- 
tion to  be  paid  by  the  latter.  Moorshead  v. 
United  Rys.  Co.,  100  S.  W.  611,  612,  203  Mo. 
121. 

To  constitute  a  "partnership"  there  un- 
doubtedly must  be  an  association  of  two  or 
more  persons  for  the  purpose  of  carrying  on 
a  trade  or  business  or  adventure  together 
and  dividing  the  profits,  and  the  presence  or 
absence  of  certain  other  incidents  of  a  part- 
nership by  special  arrangement  between  the 
parties  would  not  seem  to  be  of  the  essence 
of  the  matter.  Fechteler  v.  Palm  Bros.  & 
Co.,  133  Ffed.  462,  467,  66  C.  C.  A.  336  (citing 
Fleming  v.  Lay,  109  Fed.  952,  955,  48  C.  C. 
A.  748). 

• 

"Those  persons  are  'partners'  who  contrib- 
ute either  property  or  money  to  carry  on  a 
joint  business  for  their  common  benefit,  and 
who  own  and  share  the  profits  thereof  in 
certain  proportions."  Price  v.  Middleton  & 
Ravenel,  55  S.  E.  156,  157,  75  S.  C.  105  (quot- 
ing and  adopting  definition  in  Meehan  v.  Val- 
entine, 12  Sup.  Ct  972,  975,  145  U.  S.  611, 
620,  36  L.  Ed.  835,  and  citing  Providence 
Mach.  Co.  V.  Browning,  46  S.  B.  550,  68  S.  C. 
9 ;  Id.,  52  S.  B.  117,  72  S.  C.  427 ;  Spool  Cot- 
ton Co.  V.  iOng  &  Tiller,  46  S.  B.  1005,  68  S. 
C.  198). 

A  mere  agreement  by  two  persons  to  buy 
an  article  together  does  not  amount  to  an 
agreement   to  form    a   "partnership,"   when 


there  is  no  agreement  for  a  Joint  sale  of  tbe 
property  and  a  sharing  of  the  profits.  Har- 
ris T.  Umsted,  96  S.  W.  146,  147,  79  Ark.  490. 

"  'Grubstake^  contracts  have  sometiines 
been  called  prospecting  'partnerships,'  and  are 
said  to  partake  of  the  character  of  'qualified 
partnerships.*  Yet,  unless  the  agreement 
goes  beyond  the  mere  furnishing  of  sap- 
plies  in  consideration  of  a  participation  In 
the  discoveries,  the  word  'partnership*  is  im- 
properly used  and  is  misleading.  It  is  sim- 
ply a  common  venture,  wherein  one,  called 
the  'outfitter,*  supplies  the  'grub,'  and  the 
other,  called  the  'prospector,'  performs  the 
labor,  and  all  discoveries  inure  to  the  benefit 
of  the  parties  in  the  proportion  fixed  by  the 
agreement  The  prospector  has  the  right  to 
insist  on  the  outfitter  performing  his  part  of 
the  agreement  as  a  condition  precedent  to 
participation  in  such  discoveries.  Should  he 
fail  to  do  so,  the  prospector  may  discover 
and  locate  for  Ms  own  advantage,  free  from 
any  obligation  to  the  outfitter.  *  *  *  Is 
it  essential  to  a  right  in  property  under  a 
grubstake  contract  that  such  property  be 
acquired  by  means  of  the  grubstake  famish- 
ed, and  pursuant  to  such  contract?  *  •  * 
The  'grubstake'  contract,  properly  speaking, 
applies  to  the  search  for  and  location  ot 
mines  on  the  public  domain.  *  *  *  We 
frequently  encounter  cases  where  the  object 
of  the  venture  is  not  only  to  search  for  and 
discover  mines,  but  also  to  work  and  develop 
them  and  conduct  a  general  mining  busi- 
ness. This  is  something  more  than  a  'grub- 
stake* contract.  Such  an  agreement  consti- 
tutes a  'partnership.* "  Costello  ▼.  Soott,  98 
Pac.  1,  7,  30  Nev.  43  (quoting  and  adopting 
the  definition  in  2  Undley  on  Mines  [2d  Ed.] 
I  858,  p.  1565  et  seqO. 

"  'Partnership'  is  the  relation  which  salh 
sists  between  persons  carrying  on  a  busineas 
in  common  with  a  view  of  profit  It  Is  nec- 
essary to  note  the  significance  of  the  words 
'carrying  on  a  business,*  which  implies  a  re- 
lation entirely  different  from  the  enforced 
relation  of  tenants  in  common,  as  the  owners 
of  a  ship  or  of  a  house,  who  must  either  let 
the  property  lie  idle  or  keep  it  in  some  way 
occupied  or  used,  deriving  a  retom  from  snch 
occupation  or  use.**  Where  a  petition  in  in- 
voluntary bankruptcy  alleged  that  the  two 
defendants  owned  a  stock  of  goods  as  part- 
ners, and  that  therefore  a  partnership  ex- 
isted, which  it  was  prayed  might  be  adjudged 
a  bankrupt,  and  such  adjudication  was  made, 
it  was  a  conclusive  determination  of  tbe 
ownership  of  the  stock  of  goods  as  betweoi 
the  parties  to  the  proceeding,  but  could  not 
bind  the  trustees  in  bankruptcy  of  one  of 
the  alleged  partners,  who  had  taken  pos- 
session of  and  sold  the  goods  as  aaaets  of  his 
individual  estate,  and  who  were  not  per- 
mitted to  become  parties  to  the  partnership 
proceeding.  Manson  v.  Williams,  153  Fed. 
525,  530,  82  C.  C.  A.  475  (quoting  and  adopt- 
ing definition  found  In  the  partnership  act  of 
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1800  [St  63  &  64  Vict  c.  39];  dting  WiU 
Ilame,  Bankr.  [8th  Ed.]  166,  167 ;  Pol.  Partn. 
[6th  Ed]  2,  3 ;  Meehan  t.  Valentine,  12  Sup. 
Ct  972,  145  U.  S.  611,  618,  36  L.  Ed.  835 ; 
Paul  V.  Cnllum,  10  Sup.  Ct.  151.  132  U.  S. 
639,  650,  83  L.  Ed.  430). 

An  executory  agreement  to  form  a  part- 
nership does  not  create  a  ''firm*'  until  the 
contingency  has  happened  and  the  partner- 
ship is  actually  launched,  nor  does  it  make 
the  prospective  members  "partners" ;  the  test 
of  partnership  being  to  ascertain  from  the 
agreement  whether  any  time  has  to  elapse  or 
any  act  remains  to  be  done  before  the  parties 
have  the  right  to  share  in  the  profits.  Dow 
V.  State  Bank  of  Sleepy  Eye,  93  N.  W.  121, 
123,  88  Minn.  355. 

"A  'partnership'  is  a  creature  of  the  law 
merchant,  and  its  origin  is  founded  in  that 
law  which  is  the  custom  of  merchants,  recog- 
nized and  enforced  by  the  courts.     One  es- 
sential feature  which  must  be  always  pres- 
ent to  constitute  a  partnership  is  that  it  is 
formed  for  business  purposes.    It  is  a  volun- 
tary association,  arising  out  of  contract,  for 
the  purpose  of  carrying  on  a  Joint  undertak- 
ing, with  the  object  of  making  a  profit  to  be 
shared  among  the  partners.    Every  definition 
of   a   partnership  includes  the  purpose  of 
business  and  profit     It  is  a  combination  of 
two  or  more  persons  of  capital,  or  labor,  or 
skill,  or  some  or  all  of  these,  for  the  pur- 
pose of   business,   for  the  common  benefit. 
Pars.  Partn.  6.    Each  partner  is  an  agent  of 
the  firm  in  the  scope  of  its  business,  and  the 
law  relating  to  it  is  closely  allied  to  the  doc- 
trines of  agency.    Plaintiff  testified  that  the 
Koreshan  Unity  is  an  organization  for  re- 
ligious and  social  purposes,  the  members  put- 
ting in  their  property,  living  as  one  family, 
and  having  everything  in  common.    Accord- 
ing to  her  testimony,  there  is  no  profit  shar- 
ing and  no  business,  and  the  Unity  is  more 
in  the  nature  of  a  tenancy  in  common,  or  of 
a  club,  than  any  thing  else.    A  mere  tenancy 
in  common  does  not  constitute  a  partnership. 
While  they  both  have  the  element  of  Joint 
ownership,  a  partnership  is  a  business  enter- 
prise for  the  common  benefit  and  profit    To 
such  an  association  as  tills  the  doctrines  of 
partnership  will  not  apply."    Teed  v.  Par- 
sons, 66  N.  E.  1044, 1046,  202  111.  455. 

The  subscribers  to  the  stock  of  a  pro- 
posed corporation  before  the  incorporation  is 
accomplished  are  "partners"  in  the  business 
which  they  have  in  hand.  Mt  Garmel  TeL 
Co.  V.  Mt  Carmel  &  F.  Tel.  Co.,  84  S.  W. 
515,  119  Ky.  461  (citing  Cincinnati  Cooperage 
Company  v.  Bate,  26  S.  W.  538,  96  Ky.  356, 
49  Am.  St  Bep.  300;  Warring  v.  Arthur, 
32  S.  W.  221,  98  Ky.  34). 

Cotenants  are  not  "partners,"  neither  does 
ttie  relation  of  principal  and  agent  exist  be- 
tween them,  ^cept  ui)on  an  expresi^  agree- 
ment or  one  necessarily  implied.  Wright  v. 
Kayner,  113  N.  W.  779,  782,  150  Mich.  7. 


Where  F.  and  L.  agreed  to  engage  in  the 
plumbing  business,  F.  agreeing  to  furnish 
the  capital,  and  L.  to  furnish  his  tools  and 
material  and  devote  his  time  to  the  busi- 
ness, and  to  draw  $18  per  week,  and  the  prof- 
its in  excess  of  such  amount  to  be  shared 
equally,  and  the  business  was  carried  on 
under  the  name  of  F.  &  K,  under  which 
name  their  place  of  business  was  leased, 
their  bank  account  opened,  their  books  and 
accounts  kept,  their  checks  drawn,  and  all 
contracts  executed,  there  was  a  "partnership" 
between  them,  though  no  term  was  agreed  on 
for  the  continuance  of  the  business,  for  the 
situation  created  was  one  in  which  the  par- 
ties became  the  common  owners  of  the  profits 
of  the  business,  with  a  proprietary  interest 
therein  before  any  separation  from  the  un- 
divided stock.  Fruin  v.  Chotzlanoff,  63  Atl. 
782,  783,  79  Conn.  65. 

Where  a  horse  is  purchased  as  the  Joint 
property  of  three  persons  as  equal  owners, 
each  to  be  liable  for  a  third  of  the  purchase 
price,  and  each  to  own  a  third  interest  in  the 
horse  after  it  is  paid  for,  and  one  of  them 
makes  a  cash  payment  on  the  horse,  and 
with  another  executes  a  note  for  the  balance 
of  the  purchase  price,  and  the  third  person 
deposits  collateral  to  cover  his  liability  for 
his  share  of  the  purchase  price,  and  as  part 
of  the  agreement  it  is  provided  that  the  earn- 
ings from  racing  the  horse,  after  payment  of 
the  expenses  of  the  business,  shall  be  applied 
to  payment  of  the  purchase-money  note,  and 
then  to  repaying  the  one  who  makes  the  cash 
payment,  the  residue  to  be  divided  among  the 
three,  a  half  to  the  one  of  them  managing 
the  horse,  and  a  quarter  to  each  of  the  oth- 
ers, there  is  a  "partnership."  A  "partnership" 
is  a  contract  of  some  kind  involving  mutual 
consent  of  the  parties,  and  when  entered  Into 
for  the  purpose  of  carrying  on  a  trade  or 
business,  with  the  right  of  the  parties  thereto 
to  participate  in  the  profits,  such  a  contract 
constitutes  a  "partnership,"  unless  other 
facts  and  circumstances  show  that  some  re- 
lation exists.  Br>'ant  v.  Fitzslmmons,  67  AtL 
356,  357,  106  Md.  421  (citing  Kerr  v.  Potter 
[Md.]  6  Gill,  423 ;  Bull  v.  Schuberth,  2  Md. 
55 ;  Helse  v.  Barth,  40  Md.  259 ;  Waring  v. 
National  Marine  Bank  of  Baltimore,  22  Atl. 
140,  74  Md.  278). 

An  agreement  whereby  a  husband  puts 
certain  property  into  a  business  and  his  wife 
turns  over  certain  other  property,  and  a 
third  party  transfers  to  the  firm  a  lease  and 
options  on  certain  lands,  and  the  profits  to  be 
drawn  by  each  of  the  three  parties  to  the 
agreement  is  stated,  constitutes  an  express 
contract  of  "partnership."  Butler  v.  Frank, 
67  S.  B.  884,. 885,  7  Ga.  App.  655. 

The  elements  of  a  "partnership"  are 
community  of  loss,  of  title,  of  expenses^  and 
common  right  to  dispose  of  property  for  pur- 
poses of  a  partnership.  An  agreement  where- 
by a  third  person  bound  himself  to  advance 
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funds  necessary  to  carry  out  a  contract  of 
sale,  to  manage  the  property,  dispose  of  the 
same,  and  pay  to  the  buyer  a  half  of  the  net 
proceeds,  does  not  create  a  partnership  be- 
tween the  third  person  and  the  buyer.  L. 
Baldwin  &  Co.  t.  Patrick,  91  Pac.  828,  829, 
39  Colo.  347. 

Seven  persons  associated  themselves  to- 
gether to  manufacture  cheese  at  a  factory 
owned  by  three  of  them,  who  received  a  cer- 
tain sum  for  the  use  of  the  factory.  The 
association  adopted  no  name^  and  was  known 
by  several  different  names.  All  expenses  of 
manufacture  and  sale  were  to  be  deducted 
from  the  proceeds  of  the  sale  of  the  prod- 
uct, and  the  balance  divided  in  proportion  to 
the  amount  of  milk  furnished  by  the  parties. 
The  association  constituted  a  "partnership." 
Sullivan  v.  Sullivan,  99  N.  W.  1022,  1025,  122 
Wis.  326  (citing  Ellsworth  v.  Tartt,  26  Ala. 
733,  62  Am.  Dec.  749). 

An  instruction  in  substance  that,  if  the 
Jury  believed  from  the  evidence  beyond  a 
reasonable  doubt  that  defendant  furnished 
the  financial  credit  on  which  the  business  was 
founded,  stored  the  liquors  in  a  place  kept  by 
him  which  was  charged  with  being  a  nui- 
sance, assisted  in  caring  for  the  liquors,  and 
received  a  share  of  the  profits  of  the  business, 
he  was  a  partner  and  might  be  convicted  the 
same  as  though  he  had  personally  made  the 
sales  is  held  to  state  sufficiently  the  law  of 
"partnership"  as  applied  to  the  evidence,  in 
view  of  the  failure  of  defendant  to  request  a 
more  definite  instruction  upon  the  question. 
State  V.  Tracy,  127  Pac.  610,  88  Kan.  153. 

Asenoy 

While  a  business  carried  on  by  two  or 
more  persons  for  profit,  with  a  community  of 
interest,  and  a  share  of  profits  and  losses,  is 
essentially  a  "partnership,"  these  require- 
ments may  exist  without  creating  a  partner- 
ship, and  there  can  be  no  partnership  unless 
the  agreement  contemplates  an  agency  where- 
by each  is  the  agent  for  the  other  or  others. 
Jackson  v.  Hooper,  74  Atl.  130,  134,  76  N.  J. 
Eq.  185. 

The  test  of  "partnership"  is  whether  the 
parties  are  Jointly  interested  as  principals 
and  may  bind  each  other  by  their  acts  or  en- 
gagements within  tlie  scope  of  the  enter- 
prise. Keith  v.  Kellermann,  169  Fed.  196, 
199. 

Tlie  incidents  of  a  "partnership"  are  con- 
tribution to  the  common  property,  sharing  in 
profits,  and  the  existence  between  the  par- 
ties of  mutual  agency  in  the  conduct  of  the 
business.  Murray  Drug  Co.  v.  Harris,  57 
S.  E.  1109,  1110,  77  S.  C.  410  (citing  Price 
y.  Middleton  &  Ravenel,  75  S.  C.  105,  55  S. 
B.  156). 

A  "partnership"  Is,  in  one  sense,  a  spe- 
cies of  agency;  and  where  the  parties  to  a 
contract  do  not  themselves  intend  a  partner- 
ship, it  would  seem,  on  principle,  that  the  one 


who  is  unknown  to  those  who  deal  with  the 
others  should  be  held  only  on  the  same 
ground  that  an  undisclosed  principal  would 
be  bound.  Russell  v.  Herrick,  111  N.  Y. 
Supp.  974,  977,  127  App.  Div.  503. 

That  connecting  carriers  agreed  to  asso- 
ciate themselves  together,  and  form  what 
to  a  shipper  was  a  continuous  line  between 
the  point  of  shipment  and  final  destination 
on  the  line  of  the  terminal  carrier,  and  the 
contracts  of  carriage  made  with  the  initial 
carrier  provided  for  carriage  over  both  lines 
for  an  agreed  sum  for  the  entire  trip  which 
was  prorated  between  them,  did  not  make 
such  carriers  "partners"  in  transporting  the 
freight;  each  company  not  having  the  right 
to  manage  the  entire  business  of  both  be- 
tween the  points  of  shipment,  and  there  being 
no  division  of  profits  and  expenses.  Crockett 
V.  St  Louis  &  H.  Ry.  Co.,  126  S.  W.  243,  248, 
147  Mo.  App.  347. 

A  ''partnership*'  does  not  exist  reganUng 
animals  and  crops  as  to  which  the  interest  of 
the  parties  is  in  shares,  and  there  is  no  com- 
mon property  which  either  has  the  right  to 
manage  or  sell.  Beatty  v.  Clarkson,  83  S.  W. 
1033,  1084,  110  Mo.  App.  1  (citing  Pan. 
Partn.  f  61,  and  note;  Donnell  v.  Harshe, 
67  Mo.  170;  Ashby  v.  Shaw,  82  Mo.  76). 

The  agreement  of  defendants,  manufac- 
turers of  boxes  and  box  materials,  in  terms 
creating  an  agency,  placed  in  charge  of  a 
board  of  principals,  on  which  each  party  bad 
a  single  representative,  giving  such  board 
authority  to  appoint  a  general  agent  with  au- 
thority, subject  to  the  supervision  of  the 
board,  to  act  as  the  agent  of  eadi  of  tlie 
principals,  "severally  and  respectively"  for 
the  sale  of  all  manufactured  products  ^'cov- 
ered  by  the  agreement**  and  to  collect  ''all 
proceeds  of  sales'*  passing  through  the  agen- 
cy, he  to  have  only  such  powers  as  were  *'ex- 
pressly  conferred  on  him**  by  the  agreement 
or  "may  be  conferred  on  him  by  resdution 
of  the  board,  passed  at  a  regular  meeting 
and  entered  on  its  minutes;  declaring  the 
purpose  of  the  agency  to  limit  the  produc- 
tion and  fix  the  prices  of  the  output  of  the 
mills  of  the  parties**;  expressly  providing 
that  the  board  was  the  agent  of  each  of  the 
principals  "severally,**  and  that  it  should 
not  have  power  to  "represent  or  act  for  the 
principals  jolntiy  or  any  number  of  them 
jointly,**  or  to  bind  any  principal  "jolntty 
with  any  other  principal**  or  other  than  sep- 
arately and  severally,  and  that  it  should  not 
"create  any  joint  obligation  as  to  the  aiiid 
principals  or  any  number  of  them,"  docs  not 
create  a  "partnership,**  but  only  an  agency. 
National  Lumber  &  Box  CJo.  ▼.  Grays  Harbor 
ConMnerdal  Co.,  127  Pac.  577,  679,  71  Wash. 
31.  *   • 

As  an  artifiolml  pemom 

A  "partnership**  is  an  entity  distinct 
from  that  of  its  members,  and  is  recognized 
in  law  as  a  person.    Clay,  Robinson  A  Oo.  r. 
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Dong]a»  Oounty,  129  N.  W.  548,  540,  88  Neb. 
363,  Am  Cas.  1912B,  766. 

A  "partnership"  Is  a  distinct  entity,  and 
a  Judgment  against  it  is  not  a  judgment 
against  tlie  individuals  who  compose  it. 
Lansing  t.  Berer  Land  Co.  (Iowa)  138  N.  W. 

833,835. 

llie  common  law  does  not  recognize  a 
"partnership"  as  an  entity  existing  and  hav- 
ing rights  and  liabilities  apart  from  its  mem- 
bers, yet  a  Judgment  may  be  rendered  against 
a  "partnership"  in  a  case  where  citation  has 
been  served  on  one  of  the  partners,  as  well 
is  against  the  partner  cited.  State  v.  Cloud t 
Tex.)  84  S.  W.  415,  416  (citing  Rev.  St  1895, 
It  1347). 

A  "partnership,"  unlike  a  corporation, 
1  not  an  entity.  A  firm,  as  such,  is  not  re- 
irded  as  having  any  legal  existence  apart 
om  the  members  composing  it.  When  co- 
rtners  are  libeled  under  their  firm  name, 
e  wrong  is  done  to  individuals  composing 
}  copartnership,  and  as  Individuals  they  are 
:itled  to  redress  and  may  maintain  a  joint 
several  action.  Bergstrom  v.  Rldgway- 
ijer  Co.,  103  N.  T.  Supp.  1093,  1094,  53 
i'.  Rep.  95. 

"There  are  two  conceptions  of  a  *partner- 
'  one  springing  from  the  agreement  on 
'h  it  is  founded*  that  It  is  an  aggregation 
persons  associated  together  to  share  ita 
ts  and  losses,  owning  its  property  and 
i  tor  Its  debts:  the  other  that  it  is  an  ar- 
il being,  a  distinct  entity,  separate  in 
?,  in  rights,  and  in  obligation  from  the 
ers   who  compose  it     In   most  of  its 
ons    to  persons   and   things  the  latter 
3tion    Is    the    more   accurate."      Under 
.  Act  July  1,  ISOS,  c.  541.  30  Stat.  544, 
tnership  is  a  distinct  entity,  a  person 
te  from  the  partners  who  compose  it 
s  its  property  and  owes  its  debts  apart 
lie  individual  property  of  its  nieinbei-s, 
t  does  not  own,  and  apart  from  the  in- 
1  debts  of  its  members,  which  It  does 
?.     It  may  be  adjudged  bankrupt  al- 
the    partners    who    compose   It   are 
adjudicated.     The  trustee  of  the  es- 
a    bankrupt    partnership  Is  not  the 
of    the    individual    property   of   the 
lea  ted    partners,   and    has   no    more 
Eidniinister  that  property  than  he  has 
lister    the   property  of  indorsers  of 
lerclal  paper  of  the  firm  or  the  prop- 
Lireties  tor  its  debts.    He  Is  not  the 
r  tlie  assignee  of  the  claims  of  the 
ip  creditors,  nor  their  agent  nor  at- 
collect    tliose  claims  out  of  other 
partnersliip   property,   and  where 
r  is  ailjudged  bankrupt,  he  has  no 
enforoe    such  claims  against  any 
xcept  tlie  partnership  property,  or 
y    unadjudicated  partner  or  other 
>  iias  none  of  the  partnership  prop- 
er   Act    March  2,  1867,  c.  176,  14 
I  Eld   tlie  Massa<>husetts  Insolvency 


Law  of  1838  (Laws  1837-^8,  p.  449,  c.  168), 
a  partnership  was  an  aggregation  of  part- 
ners, and  the  insolvency  or  bankruptcy  of  the 
partners  conditioned  the  bankruptcy  of  the 
partnership.  It  is  not  so  under  the  act  of 
1898,  and  therefore  many  of  the  rules  of  law 
applicable  under  the  former  acts  do  not  ob- 
tain under  the  latter.  In  re  Bertenshaw,  157 
Fed.  363,  365,  86  C.  C.  A.  61,  17  L.  R.  A.  (N. 
S.)  886,  13  Ann.  Cas.  986  (citing  Walker  ▼. 
Wait,  60  Vt.  668,  676;  Robertson  v.  Corsett, 
39  Mich.  784;  Cross  v.  Burlington  Nat  Bank, 
17  Kan.  340). 

Bankr.  Act  Jnly  1,  1898,  c.  541,  t  1,  d.  6. 
80  Stat.  544,  declares  that  "corporations** 
shall  mean  all  bodies  having  any  of  the  pow- 
ers and  privileges  of  private  corporations  not 
possessed  by  individuals  or  partnerships,  and 
shall  include  limited  or  other  partnership  as- 
sociations organized  under  laws  making  the 
capital  subscribed  alone  responsible  far  the 
debts  of  the  aaaodatlon.  Sectioa  4  declares 
that  private  bankers,  but  not  national  banks 
or  banks  incorporated  under  state  or  ter- 
ritorial laws,  may  be  adjudged  involuntary 
bankrupts;  and  section  5  (30  Stat  547)  pro- 
vides that  a  partnership  during  the  contin- 
uance of  its  business  or  after  its  dissolution 
and  before  settlement  may  be  adjudged  a 
bankrupt  Held,  that  where  an  association  of 
individuals  was  formed  to  carry  on  the  busi- 
ness of  a  private  bank,  as  authorized  by 
Laning's  Rev.  Laws  Ohio,  f  4891  et  seq. 
(Bates'  Ann.  St  {  8170-1  et  seq.)  but  was 
not  incorporated,  it  was  a  "partnership,"  and 
as  such  subject  to  be  adjudged  a  bankrupt 
though  it  was  entitled  to  exercise  some  of  the 
attributes  of  a  corporation.  Burkhart  v. 
German-Amei*ican  Bank,  137  Fed.  968,  959. 

Though  a  "partnership"  may  be  regard- 
ed as  a  legal  entity  for  the  consideration  of 
the  rights  of  partners  inter  se,  it  has  no  legal 
ejtlstence  apart  from  the  members  composing 
it,  with  reference  to  the  rights  of  third  per- 
sons. State  V.  Krasher,  83  N.  E.  498,  500.  170 
Ind.  43. 

A  partnership  is  a  legal  entity,  as  well 
as  a  corporation,  except  in  a  more  limited 
sense.  Though  pailners  are  not  jointly  lia- 
ble, and  cannot  be  sued  as  a  firm  for  slander- 
ous words  spoken  by  one  of  them,  unless  by 
the  direction  or  authority  or  approval  of  the 
others,  they  are  liable  as  a  firm  for  slander 
committed  by  a  servant,  whom  they  have  di- 
rected or  authorized  to  speak  the  words  for 
them,  or  where,  with  knowledge  of  what 
their  servant  has  done,  they  ratify  it  Du- 
quesne  Distributing  Co.  v.  Greenbaum,  121  S. 
W.  1026,  1028,  135  Ky.  182,  24  L.  B.  A.  (N. 
S.)  955,  21  Ann.  Cas.  481. 

A  ''partnership,**  under  the  Bankruptcy 
Act  of  1898,  is  a  distinct  entity,  and  as  such 
it  may  be  adjudged  to  be  a  bankrupt,  irre- 
spective of  any  adjudication  against  the  in- 
dividual members;  but  when  there  is  no 
1  adjudication  against  the  firm,  the  partner- 
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wbip  assets .  cannot  be  administered,  where 
there  is  one  partner  not  adjudicated  a  bank- 
rupt, unless  he  consents,  and  it  is  not  an  act 
of  bankruptcy  for  which  a  firm  may  be  ad- 
judged a  bankrupt  that  one  of  Its  members 
out  of  his  indiyidual  estate  prefers  one  of 
his  own  or  one  of  the  firm  creditors.  Mills 
y.  J.  H.  Fisher  &  Ck>.,  159  Fed.  897,  899,  87 
C.  G.  A.  77,  16  L.  R.  A.  (N.  S.)  656  (citing  In 
re  Meyer,  98  Fed.  976,  39  0.  0.  A.  368;  In 
re  Mercur,  122  Fed.  884,  68  0.  0.  A.  472; 
LoTeland,  Bankr.  [3d  Ed.]  |§  96-98). 

A  '*partnershlp"  is  really  not  a  legal 
entity.  It  is  not  a  person,  and  the  use  of  the 
partnership  name  is  of  no  value,  except  as  it 
represents  natural  persons.  In  re  Levin 
Bros.'  Estate,  73  Pac.  159,  162,  139  Gal.  350. 

A  '"partnership**  is  a  legal,  but  not  a 
social  entity.  It  can  own  property.  It  can 
buy  and  sell,  it  can  sue  and  be  sued,  and  it 
can  plead  and  be  impleaded  in  the  courts  of 
the  land;  but  it  can  neither  marry  or  be 
given  In  marriage,  nor  perform  any  other 
social  function  essential  to  its  being  elevated 
to  the  dignity  of  becoming  the  head  of  a 
family.  A  member  of  a  partnership  firm, 
although  the  head  of  a  family,  cannot  claim 
as  exempt  from  a  forced  sale  upon  execution 
any  portion  of  the  partnership  property 
which  has  been  levied  upon  to  satisfy  the 
claims  of  the  creditors  of  the  firm.  Lsmch 
V.  Englehardt-Winning-Davlson  Mercantile 
Go.,  96  N.  W.  524,  525,  1  Neb.  (Unof.)  528. 

As  aMooiatiom 

See  Association. 

An  unincorporated  association  is  not  a 
"partnership,"  and,  to  render  a  member  lia- 
ble as  a  principal  on  contracts  made  by  per- 
sons or  committees  who  manage  and  assume 
to  act  for  it,  it  must  be  shown  that  they  are 
expressly  or  impliedly  authorized  to  repre- 
sent him.  Brower  v.  Crimmins,  121  N.  Y. 
Supp.  648,  650,  67  Misc.  Bep.  68. 

As  eoBipaiqr 

See  Company. 

As  corpoimtioa 

See  Gorporation. 

As  determiiied  hj  intent  of  parties 

While  neither  a  writing,  nor  any  other  par- 
ticular form  of  contract,  is  needed  to  create 
a  trading  or  laboring  partnership,  a  "part- 
nership" is  not  created  by  implication  or  oper- 
ation of  law,  as  between  the  partners,  apart 
from  an  express  or  implied  agreement  to 
constitute  the  relation;  mutual  consent  of 
two  or  more  competent  minds  being  required 
to  establish  the  same.  Watson  v.  Hamilton 
(Ala.)  60  South.  63. 

Except  in  cases  in  which  parties  have 
held  themselves  out  as  copartners  and  credit 
has  been  extended  to  them  as  such,  when  in 
fact  they  were  not  partners  between  them- 
selves, a  "partnership'*  is  a  relation  l>etween 
two   or   more   competent  persons,    resulting 


from  a  ocmtract,  and  accordingly  only  exists 
where  the  parties  intend  to  enter  into  a  god- 
tract  of  partnership;  for  this,  like  otlier 
contracts,  must  be  construed  according  to  the 
manifest  intention  of  the  parties,  and  must 
be  determined  by  the  contract  itself  and  the 
surrounding  circumstances.  Mackle  v.  Mott 
47  S.  W.  897,  146  Mo.  230 ;  McDonald  v.  Mat- 
ney,  82  Mo.  365 ;  Priest  v.  Ghouteau,  85  Mo. 
398,  55  Am.  Bep.  875. 

A  "partnership**  is  a  contractual  relatiOQ 
created  by  agreement  of  the  parties;  but  a 
person  may  be  held  liable  as  a  partner  even 
in  the  absence  of  a  contract  Hutler  t. 
Frank,  67  S.  E.  884,  S85,  7  Ga.  App.  655. 

''Joint  ownership**  does  not  necessaiilj 
mean  '*partnership,*'  and  several  persons  who 
agree  to  buy  property  to  hold  jointly  or  in 
common  are  not  partners,  unless  it  was  their 
intention  to  become  i;)artners.  Logan  v.  Ok- 
lahoma Mill  Go.,  79  Paa  103,  104,  14  Okl 
402. 

A  '1;>artnership*'  is  a  contract  between 
two  or  more  persons  to  combine  their  capital, 
labor,  and  skill,  or  some  or  all  of  them,  in  a 
business  in  which  they  are  to  have  a  conunn- 
nity  interest,  as  principals,  for  the  purpose 
of  joint  profits ;  the  question  of  the  existence 
of  the  relation  between  one  of  intent  and 
the  sharing  of  profits  not  being  a  conclusive 
test  T.  E.  Foley  Go.  v.  McKlnley,  131  N.  W. 
316,  818, 114  Minn.  271. 

"A  person  not  a  'partner'  in  fact  may  be 
liable  as  such  to  third  persons  on  the  ground 
that  he  has  held  himself  out  to  the  world  as 
such,  or  has  permitted  others  to  do  so,  and 
is  estopped  from  denying  that  he  Is  a  1)art- 
per,**  as  against  those  who  have  in  good 
faith  dealt  with  the  firm,  or  with  him  as  a 
member  of  it;  and  the  holding  out  must  have 
been  by  the  authority  or  with  the  knowl- 
edge of  the  party  sought  to  be  charged.  Thih 
is  so  self-evident  and  just  a  principle  that  it 
does  not  need  to  be  supported  by  further  ref- 
erence to  adjudged  cases.  It  is  obvious  no 
one  can  be  charged  as  a  partner  wliere  the 
acts  relied  on  for  that  purpose  are  neither 
his  own  acts,  nor  acts  of  others  authorised 
by  or  made  known  to  him.  Even  though  it 
were  generally  supposed,  believed,  and  un- 
derstood that  a  person  is  a  "partner"  in  a 
concern,  this  would  be  insufficient  evidence  to 
prove  that  he  was  a  partner.**  Lighthiser  v. 
Allison,  59  Atl.  182,  183,  100  Md.  103  (citing 
Fletcher  v.  Pullen,  16  AtL  887,  70  Md.  206, 14 
Am.  St  Bep.  355). 

"Partnership**  is  a  contractual  relation 
existing  between  persons  who  have  comliined 
their  property,  labor,  and  skill  in  an  enter- 
prise or  business  as  principals  for  the  pur- 
pose of  joint  profit.  It  exists  when  tliere  is 
community  of  interest  in  the  whole  property* 
business,  and  responsibility  of  the  concern. 
The  question  of  partnership  depends  on  the 
consent  and  intention  of  the  parties  ascer- 
tained from  the  drcumstances  of  tiie  oa«e> 
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^d  wh^ffr  a  partnership  is  ilihe  legal  result  of 
an  agreement  actually   majde,    the  parties 
thereto  are  partners,  though  they  may  have 
stipulated  they  are  not  to  be  partners.    Mc- 
Donald Bros.  T.  Campbell  &  Bergeson,  104 
N.  W.  760,  761, 96  Minn.  «7,  (dtlng  Baldwin 
V.  Eddy,  67  N.  W.  349,  64  Minn.  425 ;  Meehan 
r.  Valentine,  12  Sup,  Ct.  972,  146  U.  S.  611, 
m  I.  Ed.  835;  1  Bates,  Partn.  §  16  et  seq. ; 
ShumaJcer,  Partn.  ( 31). 

A  "partnersbip'*  is  a  relation  arising  out 
)/  a  contract  to  do  certain  things,  and  exists 
nlj  where  parties  intend  to  enter  into  a 
9ntract  of  partnership,  and  unless  they  have 
stopped  tbemselTes  by  holding  themselves 
it  to  the  world  as  partners,  their  intention 
derived  from  the  contract  is  decisive  of 
e  gnestlon.  A  partnership  exists  as  a  re- 
It  of  a  voluntary  contract  between  the  par- 
3,. and  never  solely  by  operation  of  law. 
and  G.  entering  Into  a  contract,  by  which 
h  is  to  have  a  one-half  interest,  one  to 
form  certain  duties  relative  thereto,  and 
other  certain  other  duties,  there  being  a 
t  ownership  and  a  joint  bearing  of  the 
lens  and  expenses,  whatever  they  may  be, 
'ell  as  sharing  jointly  in  the  profits,  con- 
tes  a  "partnership."  Citizens*  Nat.  Bank 
hiekasha  v.  Mitchell,  103  Pac.  720,  726, 
d.  488,  20  Ann.  Oas.  371. 

There  is  no  arbitrary  test  by  which  to 
nine  when  a  'partnership*  exists.    It  de- 

upon  the  intention  of  the  parties,  and 
itention  must  be  ascertained  from  the 
ce  and  all  the  circumstances  of  the 
If  the  evidence  shows  that  the  parties 
3d  to  combine  their  property,  labor, 
II]  In  an  enterprise  as  principals  for 
•pose  of  enjoying  the  profits,  it  estab- 
i  partnership.  The  question  always 
3  there  a  joint  business,  or  were  the 

carrying  on  the  business  as  prind- 
d  agents?    If  there  is  a  joint  busi- 

natu rally  follows  that  the  parties 
share  the  profits  in  some  proportion, 
ce  an  agreement  to  share  profit  is 
Idence  that  the  enterprise  was  to  be 
i  as  a  joint  undertaking.  As  said 
ay:  'An  agreement  that  something 
ittempted  with  a  view  to  gain,  and 
rain  shall  be  shared  by  the  parties 
*eeineiit.  Is  the  grand  characteristic 

partnershiij.'     Lindl,,    Partn.-  |   1. 

this  inference  may  be  over.hrown 
'e  showing  tliat  the  profits  were  to 
on  some  other  basis  than  as  joint 
t  was  at  one  time  thought  that  an 
to  bear  losses,  as  well  as  to  share 
;  essential  to  the  existence  of  the 
relation,  and  this  idea  finds  ex- 
many  of  the  definitions  which 
ollected  by  liindley  from  statutes 

€L  common  law  writers.     But  the 

ccptlon     of    a  partnership  as   a 

rise    i^tli   a  view  to  gain  leaves 

of  losses  to  be  determined  from 

and  In  the  absence  of  any  con- 


tract to  the  contrary  Infers  an  agreement  toi 
share  losses  from  an  agreement  to  share 
profits.  The  management  of  the  business 
and  the  extent  to  which  the  business  shall  be 
conducted  and  be  under  the  control  of  any 
particular  partner  is  also  left  to  he  arranged 
by  the  members  of  the  partnership.  The  sole 
management  may  by  agreement  be  vested  In 
one  partner.*'  McAlpine  v.  Millen,  116  N.  W. 
583,  686,  104  Minn.  289. 

Civ.  Code,  t  2896,  defines  a  "partnership** 
as  the  association  of  two  or  more  for  carry- 
ing on  business  together  and  dividing  the 
profits,  and  section  2397  declares  that  a  part- 
nership can  be  formed  only  by  the  consent  of 
all  the  parties  thereto.  Held,  that  a  part- 
nership may  be  shown  by  acts  and  declara- 
tions of  the  parties ;  an  express  agreement  to 
form  a  partnership  not  being  necessary.  Ni- 
road  V.  Famell,  106  Pac.  252,  253,  11  Cal. 
App.  767. 

H.  made  a  contract  of  purchase  of  plain- 
tiff of  mining  lands  and. personal  property 
thereon.  H.  and  defendant  made  a  contract 
reciting  that  H.  contemplated  the  purchase 
of  the  mining  property,  and  was  desirous  of 
borrowing  |25,000,  and  that  defendant  had 
agreed  to  loan  it  to  him  on  the  note  of  him- 
self and  others ;  tha^  It  should  be  paid  to  H. 
in  certain  amounts,  at  certain  times;  that,  if 
H.  did  not  make  the  purc^hase,  he  should  at 
once  return  the  money ;  that,  if  he  did  make 
it,  he  should  take  the  title  In  his  own  name, 
and  should  execute  a  declaration  of  trust 
conveying  to  defendant  a  fourth  interest  in 
the  land,  as  a  bonus  for  making  the  loan; 
that,  if  H.  should  make  the  purchase,  he 
should  have  the  exclusive  control  and  man- 
agement of  the  land  and  the  working  there- 
of;  and  that  the  liability  of  the  makers  of 
the  note  did  not  in  any  wise  depend  on  the 
contract  or  the  success  of  the  mining  opera- 
tions, but  was  fixed  by  the  terms  of  the  note. 
Held,  that  no  "partnership**  was  created  be- 
tween H.  and  defendant  by  this  contract,,  so 
as  to  make  defendant  liable  to  plaintiff  for 
the  breach  by  H.  of  his  contract  of  purchase. 
Diamond  Creek  Consol.  Gold  &  Silver  Mining 
Co.  V.  Swope,  102  S.  W.  561,  564,  204  Mo.  48 
(quoting  and  adopting  the  definition  in  Pars. 
Part  p.  58). 

A  division  of  the  profits  of  a  business 
is  not  alone  sufficient  to  constitute  a  "part- 
nership." The  essential  test  is  whether  the 
parties  asserted  to  be  in  partnership  intend- 
ed to  establish  that  relation.  Moorshead  v. 
United  Rys.  Co.,  96  S.  W.  261,  266,  203  Mo. 
121. 

Foreign     corporation     doing     business 
without  anthority 

Where  officers  and  members  of  a  mer- 
cantile corporation,  created  by  the  law  of 
another  state  with  a  capacity  to  exist  and 
do  business  only  in  certain  -  named  counties 
in  that*  state,  attempt  to  establish  the  cor- 
poration under  another  name  ia  the  state  of 
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Louisiana,  the  effect,  so  far  at  least  as  third 
persons  are  ooncemed,  is  the  establishment 
of  a  mercantile  partnership  composed  of  the 
parties  to  such  attempt,  and  where  it  ap- 
pears that  such  partnership,  in  its  own 
name,  has  acquired  property  and  contracted 
debts,  such  property  will  be  devoted  to  the 
payment,  by  preference,  of  the  debts  so  con- 
tracted. Campbell  v.  J.  I.  Campbell  Co.,  41 
South.  69C,  699,  117  La.  402  (citing  Cincin- 
nati Cooperage  Co.  v.  Bate,  26  S.  W.  538, 
96  Ky.  356,  49  Am.  St  Rep.  300 ;  Baldey  v. 
Brackenridge,  2  South.  410,  39  La.  Ann.  662 ; 
Williams  v.  Hewitt,  17  Soutli.  490,  47  La. 
Ann.  1076,  49  Am.  St  Rep.  394;  Lehman  v. 
Kuapp,  £0  South.  674,  48  La.  Ann.  1148). 

Joint-stook    ftMociation    distiitsiiislLed 

See  Joint-Stock  Companies  and  Associa- 
tions. 

Am  person 
See  Person. 

Sharing  profits 

While  there  may  be  a  sharing  of  profits 
without  a  **partnershlp,"  there  can  be  no 
partnership  without  a  sharing  of  profits.  A 
sharing  of  the  gross  returns,  with  or  without 
a  common  interest  in  the  property  from 
which  the  returns  come,  does  not  amount  to 
a  sharing  of  profits,  and  does  not  of  itself 
create  a  partnership.  Tyson  v.  Bryan,  120 
N.  W.  940,  942,  84  Neb.  202. 

''Partnership"  is  the  relation  subsisting 
between  two  or  more  persons  who  have  con- 
tracted together  to  share,  as  common  owners, 
the  proceeds  of  a  business  carried  on  by  all 
or  any  of  them  for  the  benefit  of  all.  Mein- 
hart  V.  Draper,  112  S.  W.  709,  133  Mo.  App. 
50. 

A  "partnership"  is  a  status  resulting 
from  contract,  its  essential  elements  being  a 
contract  to  share,  as  common  owners,  the 
profits  of  the  business.  Baum  v.  Stephenson, 
113  S.  W.  225,  229,  133  Mo.  App.  187. 

A  "partnership"  is  a  contract  relation, 
subsisting  between  two  or  more  persons,  by 
which  they  have  combined  their  property, 
labor,  or  skill,  in  an  enterprise  or  business 
as  principals,  for  the  purpose  of  joint  profit 
Norton  v.  Brink,  110  N.  W.  6C9,  670,  75  Neb. 
566,  7  L.  R.  A.  (N.  S.)  945,  121  Am.  St.  Rep. 
822  (quoting  and  adopting  the  definition  in 
Bates,  Partn.  {  1). 

One  is  not  necessarily  a  "partner"  be- 
cause of  an  agreement  that  he  shall  share 
in  the  profits;  and  while  this  may  be  one 
of  the  tests,  it  may  be  controlled  by  other 
considerations.  Beard  t.  Rowland,  81  Pac. 
188,  189,  71  Kan.  873. 

The  specific  interest  in  the  profits  neces- 
sary to  constitute  a  "partnership"  is  a  propri- 
etary one,  existing  before  the  division  into 
shares.  Moscowitz  v.  Sassulsky,  126  N.  X. 
Supp.  513,  514^  141  App.  Div.  763. 


''Partnership"  is  defined  u  the  idatioa 
subsisting  between  two  or  more  persons  wbo 
hare  contracted  together  to  share  as  com- 
mon owners  the  profits  of  the  baslness  car- 
ried on  by  all  or  any  of  them  on  behalf  of  all 
of  them.  Breinig  y.  Sparrow,  80  N.  B.  37, 38, 
39  Ind.  App.  455. 

While  a  community  of  Interest  In  the 
profits  is  not  of  itself  conclusive  of  the  exist- 
ence of  a  "partnership,"  it  is  of  the  very  e^ 
sence  of  the  contract,  and  a  partnership  can- 
not exist  without  it  Bentley  ▼•  Brossarl 
94  Pac.  736,  742,  33  Utah,  396. 

A  "partnership"  may  be  defined  as  the 
relation  existing  between  two  or  more  per- 
sons who  have  agreed  to  carry  on  a  busiBesg 
together  and  to  share  the  profits  thereof  as 
Joint  owners  of  the  business.  Herman  Kahn 
Co.  V.  A.  T.  Bowden  &  Co.,  96  S.  W.  127, 128, 
80  Ark.  23,  10  Ann.  Cas.  132  (citing  Meehan 
V.  Valentine,  12  Sup.  Ct  972,  145  U.  S.  6a 
36  L.  Ed.  835). 

To  constitute  a  "partnership,**  the  part- 
ners must  share  something  by  virtue  of  the 
partnership  agreement,  and  tliat  which  tber 
are  to  share  must  consist  of  profit  to  arise 
from  the  predetermined  business,  which  Is 
to  be  engaged  in  for  the  common  benefit  Ad 
agreement  that  something  shall  be  attempt- 
ed with  a  view  to  gain,  and  that  the  sain 
shall  be  shared  by  the  parties  to  the  agree- 
ment, is  the  chief  characteristic  of  every 
partnership,  and  is  the  leading  feature  of 
nearly  every  definition  of  the  term  (citiog 
Lindley,  Partn.  p.  1).  A  partnership,  as  said 
by  Collyer,  results  from  "a  voluntary  con- 
tract between  two  or  more  persons  for  Join- 
ing together  their  money,  goods,  labor,  and 
skill,  or  any  or  all  of  them,  under  an  under- 
standing that  there  shall  be  a  communion  of 
profits  between  them  and  for  the  purpose  of 
carrying  on  a  legal  trade,  business,  or  adven- 
ture." Coons  ^.  Goons,  56  S.  £.  676,  678,  579. 
106  Va.  572. 

The  agreement  between  two  partSes,  that 
all  the  commissions  rec^ved  by  them  for 
selling  certain  insurance  stock  should  be 
equally  divided  between  them,  constituted  a 
"partnership."  Pratt  v.  Fraaer,  129  S.  W. 
1088,  1089,  95  Ark.  405. 

Under  Rev.  Codes,  U  6466,  6469,  61iC 
defining  a  "partnership"  as  the  association 
of  two  or  more  i)ersons  to  carry  on  a  busi- 
ness together  and  divide  the  profits,  and  pro- 
viding that  the  interest  of  each  member  of 
a  firm  extends  to  every  portion  of  its  prop- 
erty, and  that  every  general  partner  is  agent 
for  the  firm  in  the  transaction  of  its  busi- 
ness, etc.,  it  is  essential  to  a  partnership 
that  there  is  community  of  ownership  In 
the  profits ;  but  the  sharing  of  profits  is  not 
a  conclusive  test  of  a  partnership.  Weiss  v. 
Hamilton,  106  Pac.  74,  76,  40  Mont  99. 

A  "partnership,**  as  a  general  rate,  ex- 
ists where  persons  share  In  the  proflta  of  as 
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enterprise  as  profits,  and  not  as  a  measure 
of  compensation  for  serylces,  property,   or 
oi>portunity  in  aid  of  the  buslnesa    A  pnr- 
obaser  in  an  option  contract  to  purchase  real 
estate  agreed  to  turn  the  optien  over  to  a 
third  person,  and  to  obtain  from  the  vendor 
an  extension  thereof,  and  the  third  i>erBon 
agreed  to  look  oyer  the  premises,  and,  if  he 
coald  purchase  them  for  a  satisfactory  price, 
he  would  do  so,  and  resell  within  a  reasoif- 
able  time,  and  divide  with  the  purchaser  the 
net  profits.    Both  parties  considered  the  op- 
tion of  value,  and  the  vendor  proposed  to 
comply  therewith.     It  was  understood  that 
the  purchaser  should  have  the  taxes  and  the 
expenses  of  examining  the  land  and  estimat- 
ing the  timber,  and  should  pay  interest  on 
the  price  paid  by  the  third  person,  though 
it  was  expected  that  these  sums  would  be 
paid  out  of  the  purchaser's  half  of  the  prof- 
its.   Held  to  show  that  the  purchaser  and 
the  third  person  agreed  to  become  partners 
to  deal  lu  real  estate.    Langley  v.  Sanborn, 
114  N.  W.  787.  788,  135  Wis.  178. 

Where  two  or  more  parties  are  engaged 
in  a  joint  business  enterprise,  in  which  they 
contribute  either  capital,  skill,  or  labor  upon 
in  understanding,  tacit  or  otherwise,  that 
hey  will  share  in  common  the  profits  accru- 
Qg  from  the  venture,  they  are  partners  In 
act  and  in  law.  Complainant  and  defend- 
12 ts  entered  into  a  written  memorandum 
ontract,  which  recited  that  they  were  *'of- 
arlng  for  sale  a  tract  of  land  [about  17,000 
3res]/'  and  providing  that  in  case  of  sale 
ley  should  share  equally  in  the  net  profits, 
he  evidence  showed  that  the  land  was  tlm- 
!^r  land,  and  that  it  was  the  Intention  to  ac- 
lire  it  by  purchase  from  separate  owners 

small  tracts;  the  exi)ected  profit  being  In 
'Sregating  such  tracts  and  selling  together 

some  large  lumbering  concern.    A  number 

options  had  previously  been  secured,  and 
tiers  were  subsequently  secured,  aggregat- 
X  in  all  some.  25,000  acres.  Some  of  these 
tions  expired,  and  one  of  the  defendants 
lewed  the  same  in  his  ovm  name,  as  he 
s  authorized  to  do  for  convenience.  Noth- 
;  bad  been  done  toward  terminating  the 
-eement,  and  all  parties  were  performing 
•  a^preed  services  in  furtherance  of  the 
eme»   when  such  defendant  contracted  to 

all  of  the  land  for  bis  own  benefit,  claim- 

tliat  the  agreement  expired  with  the  op- 
ts wblch  were  held  when  It  was  made, 
d,  tliat  the  agreement  created  a  "partner- 
>,*'    tliat  such  defendant  could  not  renew 

es:pix'lng  options  for  his  own  benefit,  but 
1  renewals  Inured  to  the  benefit  of  all 
partners,  and  all  were  entitled  to  share 
lie   profits  of  the  sale.    Gaddie  v.  Mann, 

Kea.  960,  963  (citing  In  re  C.  F.  Beck- 
L  &  Co.,  130  Fed.  476 ;  George,  Partn.  30). 

**A.  'partnership*  may  as  well  be  predl- 
I  o^  An  agreement  to  share  net  profits 
t   an    agreement  to  share  the  profits  and 


losses  and  the  same  rule  applies.  Hence 
participation  in  the  profits  of  the  business 
raises  a  presumption  of  the  existence  of  a 
partnership.'*  Tamblyn  v.  Scott,  85  S.  W. 
918,  111  Mo.  App.  46  (quoting  and  adopting 
definition  in  Torbert  v.  Jeffrey,  61  S.  W.  823, 
161  Mo.  645,  656). 

In  order  to  constitute  a  "partnership," 
it  is  necessary  that  there  should  be  some- 
thing more  than  the  Joint  ownership  of  prop- 
erty. A  mere  community  of  Interest  by  own- 
ership is  not  sufficient  This  creates  a  ten- 
acy  In  common,  but  not  a  partnership.  The 
test  of  a  partnership  between  the  parties 
themselves  is  largely  a  question  of  intention ; 
but,  before  there  can  be  a  partnership  be- 
tween the  parties  themselves,  there  must  be 
an  agreement  from  which  a  community  of 
profit  and  loss  arises.  There  is  no  presump- 
tion of  a  partnership  from  a  mere  Joint  own- 
ership of  the  property.  It  is  ordinarily  con- 
sidered that  an  agreement  to  share  in  the 
profits  is  an  essential  element  of  every  part- 
nership, and  yet  because  one  shares  in  the 
profits  this  does  not  necessarily  constitute 
him  a  partner ;  but  if  there  is  an  absence  of 
a  sharing  in  the  profits,  then  there  Is  no 
agreement  by  which  it  can  be  said  a  part- 
nership exists.  La  Cotts  v.  Pike,  120  S.  W. 
144,  145,  146,  91  Ark.  26»  134  Am.  St.  Rep. 
48. 

An  agreement  between  corporations 
operating  distinct  lines  of  steamers  plying 
between  the  same  points  to  pool  their  earn- 
ings, and,  after  paying  the  ordinary  running 
expenses  of  all  the  steamers  and  certain  ex- 
traordinary expenses,  to  divide  the  net  earn- 
ings in  certain  proportions,  does  not  and  can- 
not create  a  "partnership."  White  Star  Line 
V.  Star  Line  of  Steamers,  105  N.  W.  135,  137, 
141  Mich.  604,  113  Am.  St  Bep.  551. 

Where  plaintiff  and  another  agreed  to 
put  up  an  equal  amount  of  margin  for  the 
purpose  of  conducting  certain  speculative 
transactions  in  cotton  and  divide  the  profits 
equally,  and  plaintiff  contributed  a  certain 
sum  on  account  of  margin,  which  he  later  re- 
ceived on  account  of  profits,  the  parties  were 
"partners."  Jones  v.  Walker,  101  N.  T. 
Supp.  22,  28,  51  Misc.  Rep.  624. 

An  Instrument  by  which  plaintiff  was  to 
contribute  to  the  business  the  use  of  his  hotel, 
with  its  furnishings,  make  certain  specified 
outside  repairs,  and  pay  taxes  and  insurance, 
and  defendant  was  to  manage  the  business, 
pay  for  the  ^'ater,  ice,  and  electric  lights,  and 
put  in  certain  furnishings,  and  make  certain 
Inside  repairs,  the  net  profits  of  the  business 
to  be  divided  between  them,  was,  although  it 
recited  that  plaintiff  "leased"  the  premises 
to  defendant,  a  "partnership"  agreement,  as 
respects  an  accounting  between  the  parties. 
Mason  v.  Gibson,  60  Atl.  96,  97,  73  N.  H.  190. 


i— As  eompeajiation  for  aerrloea 

Where  one  is  employed  by  the  owner  of  a 
mill  to  take  charge  of  it  as  miller,  he  to 
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have  a  third  of  the  profits  for  his  serviceB,  be 
Is  not  a  "partner,"  liable  for  losses.  Jackson 
V.  Haynie's  Adm*r,  66  S.  E.  148.  106  Va.  365 
(citing  Chapline  v.  Conant,  3  W.  Va.  607,  100 
Am.  Dec.  766;  Sodiker  v.  Applegate,  24  W. 
Va.  411,  49  Am.  Rep.  252). 

The  ultimate  and  conclusive  test  of  a 
partnership  is  the  co-ownership  of  the  prof- 
its of  a  business.  If  there  is  community  of 
profits,  a  "partnership"  follows.  When  it  ap- 
pears that  the  parties  are  not  Joint  owners  in 
the  business,  or  that  one  alone  is  principal 
and  the  other  receives  his  share  as  compensa- 
tion, it  is  not  a  "partnership."  Altgelt  v. 
Alamo  Nat  Bank  (Tex.)  79  S.  W.  582,  586 
(citing  Buzard  v.  Bank  of  Greenville,  2  S. 
W.  54,  67  Tex.  83,  84,  60  Am.  Rep.  7 ;  Bates, 
Partn.  §  36;   George,  Partn.  §  9). 

Where  several  parties  associated  them- 
selves together  to  prosecute  a  certain  busi- 
ness, some  of  them  contributing  property  and 
others  services,  with  the  understanding  that 
there  should  be  a  community  of  interest  in 
the  profits  in  fixed  proportions,  there  was  a 
"partnership";  but  a  party  who  did  not  con- 
tribute property  or  services  towards  the  cap- 
ital of  the  firm,  but  was  merely  employed  to 
perform  services,  for  which  he  was  to  recover 
as  compensation  a  certain  portion  of  the 
profits,  was  not  a  partner.  Recton  v.  Robins, 
86  S.  W.  667,  669,  74  Ark,  437. 

It  is  not  essential  to  constitute  a  "part- 
nership'' that  the  parties  are  by  agreement  to 
share  in  the  losses  of  the  business ;  but  it  is 
Bufllclent  if  they  are  to  have  a  community  of 
interest  in  the  profits  as  such.  It  is,  however, 
requisite  that  they  shall  share  something  by 
virtue  of  an  agreement  to  that  effect,  and 
that  that  which  they  have  agreed  to  share 
shall  be  the  benefit  arising  from  some  pre- 
determined business  engaged  in  for  their 
common  benefit.  An  agreement  that  some- 
thing shall  be  attempted  with  a  view  to  gain, 
and  that  the  gain  shall  be  shared  by  the  par- 
ties to  the  agreement,  is  the  grand  char- 
acteristic of  every  partnership,  and  it  is  the 
leading  feature  of  nearly  every  definition  of 
the  term.  An  agreement  by  which  one  par- 
ty is  to  furnish  the  capital  and  the  other  his 
services,  the  profits  to  be  divided  between 
them,  without  any  special  agreement  as  to 
losses,  constitutes  a  partnership.  Miller  v. 
Simpson,  59  S.  E.  378,  380,  107  Va.  476,  18 
U  R.  A.  (N.  S.)  962. 

"If  one  person  advances  funds,  and 
another  furnishes  his  personal  services  and 
skill  in  carrying  on  the  business,  and  is  to 
share  in  the  profits,  it  amounts  to  a  *partner- 
ship.'  It  would  be  a  valid  partnership,  not- 
withstanding the  whole  capital  was  in  the 
first  Instance  advanced  by  one  partner,  if  the 
other  contributed  his  time  and  skill  to  the 
business,  and  although  his  proportion  of  gain 
and  loss  was  to  be  very  unequal.  It  is  suf- 
ficient that  his  interest  in  the  profits  be  not 
intended  as  a  mere  substitute  for  a  commis- 


sion, or  in  lieu  of  brokerage,  and  that  he  be 
received  into  the  association  as  a  merchant 
and  not  an  agent"  Kelley  Island  Lime  k 
Transport  Co.  v.  Masterson,  93  S.  W.  427, 430, 
100  Tex.  38. 

Where  plaintlfTs  testator,  having  par- 
chased  certain  lands,  placed  them  in  tbe 
hands  of  B.  for  sale,  agreeing  that,  if  no  aales 
were  made  within  five  years,  the  arrangemeDt 
should  be  terminated;  if  sufficient  sales  were 
not  made  to  enable  testator  to  get  his  money 
back,  with  interest,  B.  should  receive  6  per 
cent  commissions  on  sales  made ;  and  if  tes- 
tator was  reimbursed  within  that  time  B. 
should  receive  one-half  of  the  profits— the  ar- 
rangement did  not  constitute  a  contract  of 
''partnership"  between  them.  Gorbin  t. 
Holmes,  154  Fed.  593,  600,  83  a  C.  A  367 
(citing  Shaeffer  v.  Blair,  13  Sup.  Gt  866^  149 
U.  S.  248,  37  L.  Ed.  721). 

A  "partnership"  is  "an  association  of  tno 
or  more  persons  for  the  purpose  of  carrybg 
on  business  together  and  dividing  its  profits 
between  them"  (quoting  Civ.  Code,  |  SlSOt. 
Consequently  one  merely  employed  by  anoth- 
er to  buy  and  handle  sheep,  to  rent  raocbei 
to  winter  them  on,  and  to  buy  food  for  tbm, 
In  consideration  of  which  he  is  to  receive  a 
fixed  compensation  and  one-third  of  the  prof- 
its, is  not  a  partner,  and  the  relation  betweeo 
the  parties  is  not  that  of  a  partnership. 
Beasley  v.  Berry,  84  Pac.  791,  792,  83  Mont 
477. 

If  the  party's  interest  la  that  of  owner,  if 
he  has  a  right  to  dispose  of  and  control  the 
profits  of  the  enterprise  as  profits,  then 
there  is  a  "partnersliip.**  Where,  however,  a 
party  makes  no  contribution  to  the  capital 
stock  of  the  concern,  nor  has  any  right  to 
control  the  profits,  but  only  is  to  receive  a 
certain  proportion  of  the  net  profits  in  com- 
pensation for  his  labor,  the  "partnership  re- 
lation" does  not  exist  Hand  Trading  (>>.  t. 
Jones,  60  S.  E.  154,  155,  129  Ga.  853  (quothic 
and  adopting  the  definition  in  Dawson  Nat. 
Bank  v.  Ward,  48  S.  B.  313,  120  6a.  861). 

Wherever  a  oommunity  of  interest  exlats 
in  the  profits  of  a  business,  as  profits,  there  i» 
a  "copartnership" ;  a  share  in  the  profits  of 
an  enterprise,  not  as  profits,  but  as  compensa- 
tion for  service,  property,  or  opportunity 
furnished  in  aid  of  the  business,  does  not  con- 
stitute a  "partnership."  Wagner  t.  Buttlee. 
139  N.  W.  425,  428,  151  Wis.  668. 

Saate— As     oompensatlon    for    «••    af 
property 

Snyder's  St  fi  4959,  defines  'Imrtnersbip'* 
as  the  association  of  two  or  more  persons  for 
the  purpose  of  carrying  on  business  together 
and  dividing  its  profits.  Bates  on  Partnership 
defines  It  as  the  contract  relation  subslstlns 
between  persons  who  have  combined  their 
property,  labor,  or  skill  in  an  enterprise  or 
business  as  principals  for  the  purpose  of 
joint  profit  It  is  defined  In  Citisens'  >*•<. 
Bank  of  Chlckasha  t.  Mitchell,  103  Ptc  72^ 
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726,  24  Okl.  488,  501,  2Q  Ann.  Gas.  871,  as 
existing  as  a  result  of  a  volnntary  contract 
between  the   parties,   and   never   solely  by 
operation  of  law.     It  Is  a  relation  arising 
out  of  a  contract  to  do  certain  things,  and  ex* 
Ists  cfiAy  where  the  parties  Intend  to  enter  In- 
to the  contract  of  partnership,  and  unless 
they  hare  estopped  themselves  by  holding 
themselves   out  to  the   world  as   partners, 
their  intention,  as  derived  from  the  contract, 
is  decisive.    The  court  in  this  case  refuses 
to  undertake  the  difficult  task  of  giving  any 
general  deflnition  of  partnership,  but  holds 
that  a  contract  by  which  one  person  leases  to 
another  machinery  and  tools  for  drilling  an 
oil  well,  who  agrees  to  pay  the  lessor  00  per 
oent  of  the  net  profits  derived  from  the  well, 
and  gives  as  security  for  his  rent  an  order  on 
the  person  for  whom  the  well  Is  being  drilled 
for  all  moneys  that  are  to  be  paid  the  lessee, 
and  directs  the  lessor  to  pay  the  operating 
expenses  out  of  such  moneys,  does  not  create 
a  partnership.    McKalllp  v.  Geese,  118  Pac. 
586,  587,  30  Okl.  33. 

Sharing  losses 

"It  is  not  necessary,  in  order  to  consti- 
tute a  'partnership,'  that  there  be  an  express 
agreement  that  each  party  shall  bear  a  share 
of  any  losses  which  may  occur  In  the  busi- 
ness. This  may  be  inferred  from  the  other 
provisions  of  the  contract,  and  the  i^ature  of 
:he  business,  and  the  relation  of  parties  to 
he  business  to  be  transacted."  Jones  v. 
=>a  trick,  140  Fed.  403,  406  (quoting  and  adopt- 
ng  definition  in  Richards  v.  Grinnell,  18  N. 
V,  668,  63  Iowa,  44*  51,  50  Am.  Rep.  727). 

SltArins  liotb  profits  and  losses 

Profit-sharing  is  not  always  a  conclusive 
3st  ot  "partnership,"  but  an  agreement  to 
lare  both  profits  and  losses  always  creates 
partnership,  and  it  Is  immaterial  if  the  per- 
>n  furnishing  the  capital  calls  the  other  par- 
'  to  ttie  agreement  an  agent,  as  his  opinion 
'  their  relations  will  not  control  as  against 
e  fact  that  they  were  to  share  the  profits 
id  losses  of  the  business.  Bowman  &  Cock- 
1  V.  Kd  Blanton  &  Co.,  132  S.  W.  1041,  1042, 
1  Ky.  407. 

A  mere  participation  in  the  profits  and 
:ses  of  a  business  does  not  necessarily 
*ate  a  "partnership."  There  must  be  such 
community  of  Interest  as  empowers  each 
rty  to  make  contracts,  incur  liabilities, 
nage  the  whole  business,  and  dlsix)se  of 
^  w^hole  property;  a  right  which,  on  the 
sroiution  of  the  partnership  by  death  of 
^  passes  to  the  survivor,  and  not  to  the 
•reseDtatlves  of  the  deceased.  The  fact 
t  ono  agreed  to  divide  with  another  a  com- 
:slon  for  selling  land  was  insufficient  to 
stitute  them  partners;  no  losses  or  ex- 
se^s  l>«ing  contemplated  or  involved.  Sain 
tooney,  101  S.  W.  1127,  1130,  125  Mo.  App. 
Cq  noting  and  adopting  the  definition  in 
irl>€Mrger  v.  Friede,  23.  Mo.  App.  631). 


A  "partnership"  can  only  be  formed  by 
volnntary  agreement,  express  or  implied,  by 
two  or  more  competent  persons,  Joining  to- 
gether th^r  property,  labor,  skill,  and  ex- 
perience with  one  or  more  of  them.  In  the 
transaction  of  business  for  their  common 
benefit  and  profit,  and  it  is  this  community  of 
interest  in  sharing  the  profits  and  losses  of 
the  business  which  constitute  a  complete 
partnership,  as  well  between  the  parties  as 
in  respect  to  strangers.  Jones  t.  Purnell 
(Del.)  62  AU.  149, 150,  5  Pennewlll,  444. 

An  agreement  to  share  in  the  losses  and 
profits  is  not  necessary  to  constitute  a  ''part- 
nership,'* but  it  is  sufficient  if  there  is  an 
agreement  to  share  in  the  profits  only.  Leeds 
V.  Townsend,  81  N.  B.  106»,  1070,  228  111.  451, 
13  L.  R.  A.  (N.  S.)  191  (citing  Fouler  v. 
First  Nat  Bank,  30  N.  B.  442,  141  HI.  124) . 

A  "partnership  contract"  is  a  contract 
of  two  or  more  competent  persons  to  place 
their  money,  effects,  labor,  and  skill,  or  some 
or  all  of  them,  in  a  lawful  business,  and  to 
divide  the  profits  and  bear  the  losses  in  cer- 
tain proportions.  Chapin  v.  CJherry,  147  S. 
W.  1084,  1002,  243  Mo.  375. 

The  mere  sharing  of  profits  will  not  be 
construed  as  establishing  a  ''partnership  rela- 
tion," but  is  a  circumstance  to  be  taken  in 
consideration.  An  agreement  to  share  profits, 
nothing  being  said  about  losses,  amounts 
prima  facie  to  an  agreement  to  share  losses 
also,  and  accordingly  persons  engaged  In  any 
business  or  venture,  sharing  the  profits,  are 
"partners,"  unless  an  intention  to  the  con- 
trary can  be  shown.  Johnson  Bros.  v.  Car- 
ter &  Co.,  94  N.  W.  850,  852,  120  Iowa,  355 
(citing  Ruddlck  v.  Otis,  33  Iowa,  402 ;  Win- 
ter V.  Pipher,  64  N.  W.  663,  96  Iowa,  17;  1 
Lindl.  Partn.  [Ewell]  30;  Richards  v.  Grin- 
nell, 18  N.  W.  668,  63  Iowa,  44,  50  Am.  Rep. 
727). 

"A  'partnership'  is  a  status  dependent  on 
the  contract  between  two  or  more  persons. 
Its  distinguishing,  essential  elements  are  the 
contract  or  agreement  to  become  partners  and 
the  sharing  of  profits  or  loss  proportionately. 
Its  members  may  contribute  money,  property, 
or  labor,  or  any  of  them ;  but,  unless  there 
is  an  express  agreement  to  share  profits  (and 
impliedly,  if  not  expressly,  to  bear  losses)  in 
a  given  proportion  among  the  parties  to  the 
agreement,  it  is  not  a  'partnership,'  whatever 
rights  the  parties  have."  Where  an  owner 
sold  his  stock  of  merchandise  under  an  agree- 
ment that  the  business  should  be  continued 
in  his  name,  and  that  he  was  to  hold  the  as- 
sets to  indemnify  him  against  loss  and  to 
secure  the  sum  owing  him,  and  where  the 
buyer  conducted  the  business  In  the  owner's 
name,  and  bought  goods  in  his  name,  the  own- 
er and  buyer  were  not  partners,  either  in 
fact  or  law.  Hartford  Fire  Ins.  Co.  of  Hart- 
ford, Conn.,  V.  McCHain  (Ky.)  85  S.  W.  699, 
700  (citing  Miller  v.  Hughes.  1  A.  K.  Marsh. 
[8  Ky.]  182,  10  Am.  Dec.  710) . 


PAKTNERSHIP 


892 


PARTY 


In  an  action  against  defendants,  as  part- 
ners, on  an  account  for  purchases  made  by 
one  of  them,  an  instruction  that.  If  defend- 
ants were  Jointly  engaged  in  extracting  ore 
from  the  ground  on  the  lots  mentioned  in  the 
written  contract  introduced  in  evidence,  and 
that  each  defendant  was  to  share  in  the 
profit  and  loss  according  to  their  resi>ectiTe 
interests  therein,  then  they  were  "partners,*' 
though  there  was  no  express  agreement  to 
become  partners,  or  to  share  in  profits  and 
losses,  was  proper.  Dale  &  Bennett  ▼.  Golden- 
rod  Min,  Co.,  85  S.  W.  929,  110  Mo.  App.  317. 

It  is  not  essential  to  a  "partnership 
agreement"  that  it  shall  contemplate  that  the 
profits  shall  be  liquidated  in  the  form  of 
money  or  property  for  division  in  the  ratio 
of  the  interests  of  the  respective  members; 
but  it  is  sufficient  if  the  ultimate  result  of 
the  business  operations  of  the  association 
contemplates  a  community  of  profits  or  of 
losses.  Where  cranberry  producers  agreed  in 
forming  an  association  for  the  sale  of  their 
product  to  bear  the  current  running  expenses 
in  a  ratio  corresponding  to  their  respective 
interests  in  the  association  regardless  of  the 
extent  to  which  they  might  actually  use  the 
union  in  selling  their  berries,  and  to  share 
profits  in  the  agreed  ratio  of  their  resi)ective 
interests,  there  was  such  a  community  of 
interest  in  profits  and  losses  as  to  constitute 
the  association  a  "partnership."  Briere  v. 
Searls,  105  N.  W.  817,  818,  820,  120  Wis.  347. 

PARTinBltSmP  DEBTS 

"Partnership  debts"  are  the  debts  of 
each  partner  in  solldo  and  at  law  both  sepa- 
rate and  Joint  creditors  may  attach  either 
separate  or  Joint  property  and  sell  it  on  execu- 
tion in  satisfaction  of  their  Judgments,  with- 
out regard  to  equities  existing  between  their 
debtors.  But  in  equity  partnership  effects 
must  be  applied  in  satisfaction  of  partner- 
ship debts,  in  preference  to  debts  due  cred- 
itors of  the  individual  partners,  and  to  the 
extent  that  partnership  debts  are  not  fully 
paid  by  the  Joint  property,  they  stand  the 
same  as  other  debts  against  each  partner*s 
separate  estate.  P.  R.  Patch  Mfg.  Co.  v. 
Capeless,  63  Atl.  938,  939,  79  Vt.  1  (citing 
Cutler  y.  Thomas'  Estate,  25  Vt  73;  Bard- 
well  V.  Perry.  19  Vt.  292,  47  Am.  Dec.  687; 
Washburn  v.  Bank  of  Bellows  Falls,  19  Vt 
278;  Barton  Nat.  Bank  v.  Atkins,  47  Atl. 
176,  72  Vt  33;  3  Kent's  Com.  32). 

A  Judgment  on  a  note  for  a  debt  of  a 
partnership,  though  signed  by  the  partners 
individually,  is  a  "pstrtnership  debt,"  within 
the  discharge  in  bankruptcy  of  the  partners 
from  debts  provable  against  the  estate  of  the 
partnership.  Young  v.  Stevenson,  84  S.  W. 
623,  624,  73  Ark.  480  (citing  Bates,  Partn.  U 
452,  453 ;  In  re  Mosier,  112  Fed.  138 ;  Far- 
well  T.  Huston,  37  N.  B.  864,  151  111.  239, 
42  Am.  St  Rep.  287;  Trowbridge  v.  Cush- 
man,  24  Pick.  [41  Mass.]  810;    Kendrick  ▼• 


Tarbell,  27  Vt  512 :  Mix  v.  Shatta<^,  60  Ft 
421,  28  Am.  Rep.  511;  Spalding  v.  Wilson, 
80  Ky.  589;  Clanton  v.  Price,  90  N.  a  96; 
Carson  v.  Byers,  25  N.  W.  826,  67  Iowa,  6U6; 
McKee  t.  Hamilton,  33  Ohio  St  7). 


The  fact  that  land  belonging  to  a  part- 
ner is  made  use  of  by  the  firm  does  not  ren- 
der  it  "partnership  property.**  Humes  t. 
Higman,  40  South.  128,  131,  145  Ala.  215. 

Real  estate  not  purchased  with  partner- 
ship funds  does  not  become  ''partnership 
property,*'  though  used  for  partnership  pur- 
poses, unless  there  is  some  agreement  that 
it  shall  so  be  considered.  Clark  v.  I^yster,  155 
Fed.  513,  517,  84  C.  C.  A.  27  (citing  Storj-, 
Partn.  [7th  Ed.]  H  94,  95,  note  B ;  1  Lindl. 
Partn.  [2d  Am.  Ed.]  p.  332  et  seq.;  Appeal 
of  Shafer,  106  Pa.  49;  Alexander  ▼.  Kim- 
bro,  49  Miss.  529;  Ware  ▼.  Owena^  42  Ala. 
212,  94  Am.  Dec.  672). 

PARTRIDGE 

Grouse  including,  see  Grouse. 

"Partridges"  are  considered  game  blrd^ 
within  the  law  making  it  a  misdemeanor  to 
hunt  any  game  on  the  Sabbath  Day.  Gunn 
y.  State,  15  S.  E.  458,  459,  89  Ga.  31L 

PARTY 

See  Guilty  Party;  Minority  Party;  Po- 
litical Party;  Private  Party;  Third 
Party. 

Charter  party,  see  Charter  Party. 

Other  party,  see  Other. 

The  word  "party"  means  as  natnrallT  » 
body  composed  of  several  individuals  as  a 
body  sole  and  individoaHy,  and,  though  ev- 
erywhere Implying  unity,  it  is  properly  used 
to  signify  a  unit  composed  of  many,  as  well 
as  an  individual.  State  v.  Alley,  SI  Sonth. 
467,  476,  96  Miss.  720. 

In  an  action  against  a  married  woman  oo 
a  note,  an  instruction  that  the  material  qnei- 
tion  to  be  decided  was,  "Did  the  parties  at 
the  time  the  note  in  suit  was  executed  con- 
tract with  reference  to  and  upon  the  faltb 
and  credit  of  the  separate  estate  of  the  de- 
fendant?" is  not  erroneous  in  the  use  of  the 
word  "parties,"  since  that  word  referred  to 
the  parties  to  the  contract  and  suit,  including 
all.  Union  Stoclq^ards  Nat  Bank  of  South 
Omaha  v.  Lamb,  139  N.  W.  216,  218^  92  Neb. 
60a 

In  an  action  against  principals  and  their 
agent  to  recover  money  lost  at  gaming,  where 
the  court  instructed  that,  if  deftodant  M. 
was  agent  for  defendants  A.  and  G.  in  the 
transaction  of  business  in  which  pbiintUf 
bought  and  sold  stock,  grain,  etc,  on  a  vai- 
gin,  and  at  the  time  of  any  such  sale  or  pat- 
chase  the  delivery  of  the  articles  was  not  coo- 
templated  by  the  partiea  thereto,  or  thdr 
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ageiit,  (he  Jury  should  And  for  plaintiit, 
the  words  Kparties  thereto,"  so  used,  re- 
quired the  Jury  to  believe  that  no  delivery 
was  contemplated  by  all  the  parties  to  the 
purchases  or  sales  previously  referred  to  in 
the  instroctloos.  Paducah  Commission  Co. 
?.  BosweU  (Ky.)  83  S.  W.  144,  145. 

Contract  of  sale 

The  word  "party,"  contained  in  Gen.  St 
1894,  §  4191,  providing:  that,  to  entitle  any 
instrument  affecting  real  estate  to  be  record- 
ed, it  must  be  executed  and  acknowledged  by 
he  party  executing  the  same,  does  not  refer 

0  a  vendee  who  signs  a  contract,  but  to  the 
arty  required  to  sign  such  an  instrument, 

1  order  to  constitute  a  valid  conveyance  un- 
?r  Gen.  St.  1894, 1 4213.  McPheeters  v.  Ron- 
ng,  103  N.  W.  889^  690,  95  Minn.  164. 

Deed 

The  words  ''party"  or  "parties"  are  com- 
mly  employed  Interchangeably  in  deeds,  re- 
•dless  ot  whether  their  antecedents  are 
gulnr  or  plural  Lawson  v.  Todd,  110  S. 
412,  418,  129  Ky.  132. 


poliey 

Code  190a,  f  2568,  defines  an  "insurance 
ract"  as  "an  agreement  by  which  one 
y  for  a  consideration  promises  to  pay 
3y,  or  its  equivalent,  or  do  some  act  of 
3  to  the  assured,  upon  the  destruction, 
or  injury  of  something  in   which  the 

party  has  an  interest"  Held,  that  a 
olicy  in  favor  of  a  lumber  company  for 
»  on  property  aggregating  in  value  $8,- 
nade  by  a  manufacturing  lumbermen's 
H^rlters'  association,  composed  of  a  num- 

persons,  firms,  etc.,  was  an  insurance 
ct  falling  literally  within  such  (lefini- 
mch  organization  being  a  "party"  with- 
meaning  of  the  statute.  State  v.  Al- 
South.  467,  475,  476,  96  Miss.  720. 

?  trustee  is  not  a  "party"  to  the 
e  by  the  law  of  Massachusetts.  In 
maid,  173  Fed.  99.  102  (citing  Haskell 
il,  60  N.  B.  485,  179  Mass.  120,  125). 

iuortgagor's  trustee  in  bankruptcy 
"party"  to  the  mortgage,  within  Rev. 
S.S.  c.  198,  9  If  providing  that,  unless 
mortgaged  has  been  delivered  to  and 
3y  tlie  mortgagee,  the  mortgage  shall 
lid  against  a  person,  other  than  the 
oreto,  until  it  has  been  recorded  as 
etc.  In  re  Jules  &  Frederic  Co., 
i33,   536. 

i  a.  cliattel  mortgage  covering  after- 

oroperty    was  invalid  as  to  such 

n<ler   tlie  local  law  except  between 

,   ttie  mortgagor's  trustee  in  bank- 

Id    not   be  regarded  as  taking  the 

e  mortgagor  in  such  a  sense  as  to 

>arty*'  to  the  mortgage,  and  hence, 

^ee    not    having  taken  possession 

srty   prior  to  the  mortgagor's  ad- 


judication as  a  bankrupt,  the  trustee,  though 
taking  the  property  in  the  same  plight  and 
condition  in  which  the  bankrupt  held  it  at 
the  time  of  adjudication,  did  not  take  subject 
to  any  lien  or  equity  in  favor  of  the  mort- 
gagee as  against  such  after-acquired  property, 
it  being  property  which  might  have  been 
levied  on  and  sold  under  Judicial  proceedings 
against  the  bankrupt  at  that  time,  as  pro- 
vided by  Bankr.  Act  July  1,  1898,  c.  541,  I 
70a,  30  Stat.  565.  In  re  Hurley,  186  Fed. 
851,  853,  854. 

PARTY  (Im  Pvaetlott) 

See  Adverse  Party;  Case  in  Which  State 
la  a  Party;  Coparty;  Defect  of  Par 
ties;  Bach  Party;  Either  Party;  For- 
mal Parties;  Indispensable  Party; 
Losing  Party;  Necessary  Parties;  Non- 
Joinder  of  Parties;  Opposite  Pvrty, 
Prevailing  Party ;  Proper  Party;  Real 
Party  in  Interest ;  Same  Parties ;  Sub- 
stantial Party;  Successful  Party;  Sur- 
viving Party. 


Allowttao«  of  eoats 

Under  Rev.  St.  1898,  |  2949,  providing 
that  costs  shall  be  allowed  in  the  Supreme 
Court,  irrespective  of  any  costs  taxed  in  the 
case  below  to  the  prevailing  party,  the  word 
"party"  is  used  in  the  plural  or  singular 
sense,  according  to  the  person  or  persons 
standing  for  the  particular  interest  involved. 
Harrigan  v.  Gilchrist,  99  N.  W.  909,  1012, 
121  Wis.  127. 

Attorney  inolnded 

If  a  rigid  construction  is  to  be  given  to 
the  word  "party"  as  used  in  subdivision  1 
of  section  5676,  Ballinger's  Ann.  Codes  &  St., 
providing  that,  if  Judgment  be  given  against 
a  public  corporation,  on  the  presentation  of 
a  certified  transcript  to  the  officers  authorized 
to  draw  orders  on  the  treasurer,  he  shall 
draw  an  order  in  fiivor  of  the  party  for  whom 
the  Judgment  was  given,  the  word  would 
have  to  be  construed  to  mean  the  minor,  in- 
stead of  his  attorneys,  who  would  have  to 
present  a  certified  transcript;  but  such  con- 
struction is  not  a  practical  one,  and  the 
proper  construction  is  that  the  word  "party" 
has  reference  to  the  party  to  the  action  or  to 
bis  attorneys.  State  ex  reL  Lane  v.  Ballin- 
ger,  82  Pac.  1018,  1021,  41  Wash.  23,  3  L. 
R.  A.  (N.  S.)  72. 

CT  allonge  of  Jnrom 

Under  a  statute  providing  that  "either 
'party'  in  a  civil  action  or  in  any  criminal 
proceeding  may,  at  or  before  the  time  when 
the  Jury  is  called  for  the  trial  of  the  cause, 
challenge  in  writing  addressed  to  the  clerk 
of  the  court  any  Jurors,  not  exceeding  one  in 
six,  without  alleging  or  showing  any  cause 
therefor,"  where  there  are  one  or  more  de- 
fendants in  any  indictment  or  other  criminal 
proceeding,  all  of  the  defendants  taken  col- 
lectively and  not  individually  are  entitled  to 
challenge  peremptorily  one  Juror  out  of  ev- 
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ery  edx  that  are  called  for  the  trial  of  the 
cause.     State  v.  Sutton,  10  R.  I.  159,  161. 

Where  principal  and  agent  are  Joined  in 
an  action  for  fraud,  and  the  principal  may  be 
found  liable  only  for  the  wrongful  acts  of 
the  agent  so  that  the  interests  of  defendants 
may  be  adverse  to  each  other,  each  defend- 
ant is  a  "party,"  within  Code  Civ.  Proc.  | 
1176,  entitling  each  party  to  six  peremptory 
challenges.  Lane  v.  Fenn,  120  N.  T.  Supp. 
237,  243,  65  Misc.  Rep.  336. 

In  Kurd's  Rev.  St  1903,  p.  1406,  i  48, 
providing  that  in  all  civil  actions  each  party 
shall  be  entitled  to  a  challenge  of  three  Ju- 
rors without  showing  cause  for  such  chal- 
lenge, the  word  "party"  includes  all  persons, 
plaintiff  or  defendant,  however  numerous 
they  may  be,  and  all  persons,  plaintiff  or  de- 
fendant, are  entitled  in  the  aggregate  to  but 
three  peremptory  challenges.  Illinois,  I.  & 
M.  R.  Co.  V.  Freeman,  71  N.  B.  444,  446,  210 
111.  270. 

Code,  art  51,  {  13,  provides  that  In  civil 
cases  the  lists  of  Jurors  furnished  the  parties 
must  contain  20  names,  and  that  the  "parties" 
may  each  strike  out  4  names  from  the  lists, 
and  the  remaining  12  shall  constitute  the 
Jury.  Held  that,  where  there  are  two  de- 
fendants, they  are  not  each  entitled  to  strike 
four  names.  Diamond  State  Telephone  Co. 
V.  Blake,  66  AtL  631,  632,  105  Md.  570. 

Under  Ky.  St  1903,  §  2258.  giving  each 
party  litlprant  the  right  to  peremptorily  chal- 
lenge three  Jurors,  "parties  litigant"  means 
the  antagonistic  sides  of  the  controversy ;  and 
hence,  where  there  were  two  defendants,  they 
were  entitled  to  only  three  peremptory  chal- 
lenges, and  not  to  three  each.  Pcndly  v. 
Illinois  Cent  R.  Co.  (Ky.)  92  S.  W.  1  (citing 
and  adopting  Sodousky  v.  McGee,  4  J.  J. 
Marsh.  [27  Ky.]  267). 

Oliaiise  of  TeniM 

Excluding  merely  nominal  parties,  all 
who  have  appeared  in  an  action  and  are  in- 
terested on  the  same  side,  though  not  neces- 
sarily on  the  same  side  of  the  record,  con- 
stitute one  "party"  as  to  making  application 
for  a  change  of  venue,  and  must  Join  to 
satisfy  section  2625,  St.  Crowle  v.  Stroh- 
meyer,  136  N.  W.  9.56,  977,  150  Wis.  401. 

Under  Burns*  Ann.  St  1901.  §  416,  pro- 
viding that  venue  shall  be  changed  for  cer- 
tain named  causes  upon  application  of  "either 
party,"  a  change  of  venue  may  be  granted  on 
motion  of  but  one  of  several  defendants. 
Dill  V.  Fraze,  79  N.  B.  971,  974,  169  Ind.  53 
(citing  Krutz  v.  Howard,  70  Ind.  174). 

The  term  "party,"  as  employed  in  Const 
art  4,  i  8,  and  Code  Pub.  Gen.  Laws,  art. 
75,  {  102,  providing  that  in  all  suits  or  ac- 
tions at  law,  on  suggestion  in  writing  under 
oath  of  either  of  the  parties  to  the  proceed- 
ings that  such  party  cannot  have  a  fair  and 
impartial  trial,  the  court  shall  direct  the 
record  to  be  transmitted  to  some  other  court 


when  applied  to  dvil  actions,  must  te  taken 
in  a  collective  and  representative  sense,  and 
Joint  defendants  cannot  remove  a  cause  with- 
out the  consent  of  all  their  codefaidaoti. 
Baltimore  County  Com'is  v.  United  ByL  ft 
Electric  Co.,  57  AU.  675,  676,  99  Md.  82. 

CoaeluslTeiMss  of  Judsment  or  deerM 

The  term  *'party,"  in  the  sense  of  ooe 
who  is  concluded  by  a  Judgment,  includes  all 
those  directly  interested  in  the  subject-matttf , 
and  who  had  the  right  to  control  or  defend 
the  proceedings,  examine  and  croea-examine 
witnesses,  and  appeal  from  the  judgment 
Allen  V.  McMannes,  156  Fed.  615,  624. 

The  term  "parties,"  as  used  in  the  state- 
ment of  the  rule  that  a  judgment  operates  u 
an  estoppel  between  the  parties,  indudei 
those  who  are  directly  interested  in  the  suit 
know  of  its  pendency,  and  have  a  right  to 
control  and  direct  or  defend  it  Courtney  ▼• 
William  Knabe  &  Co.  Mfg.  Co.,  55  Atl.  61i 
616,  97  Md.  499,  99  Am.  St  Rep.  456. 
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Parties,"  within  the  rule  making  a  prior 
Judgment  conclusive  upon  those  who  sustain 
that  character,  are  not  restricted  to  those 
who  are  parties  upon  the  record;  the  tens 
including  all  those  having  a  direct  interest 
in  the  subject-matter  and  a  right  to  defend  or 
control  the  proceedings.  Hendrick  v.  Bif- 
gar,  122  N.  T.  Supp.  162,  166,  66  Misc.  Rep. 
576. 

"The  term  'parties,'  as  used  in  conlle^ 
tion  with  the  doctrine  of  res  Judicata,  in- 
cludes all  who  are  directly  interested  in  the 
subject-matter  of  the  suit  and  have  a  right 
and  are  given  an  opportunity  to  make  a  de- 
fense, control  the  proceedings,  examine  and 
cross-examine  the  witnesses,  and  appeal  from 
the  Judgment  or  decree  in  case  an  appeal 
lies.  Persons  not  having  these  rights,  rab* 
stantially,  are  regarded  as  strangers  to  the 
cause.  A  mere  nominal  party,  having  no  con- 
trol of  or  interest  in  the  suit,  is  not  bound  bi 
the  Judgment"  Perkins  v.  Goddin,  85  S.  W. 
936.  940,  111  Mo.  App.  429. 

"It  is  a  most  obvious  principle  of  justioe 
that  no  man  ought  to  be  bound  by  proceed- 
ings to  which  he  was  a  stranger;  but  tbe 
converse  of  this  rule  is  equally  true,  that  \fj 
proceedings  to  which  he  was  not  a  stranger 
he  may  well  be  held  bound.  Under  the  term 
'parties,'  in  this  connection,  the  law  inclndei 
all  who  are  directly  interested  in  the  subject- 
matter,  and  had  a  right  to  make  defense,  or 
to  control  the  proceedings,  and  to  appeal 
from  the  Judgment.  The  right  also  invoint 
the  right  to  adduce  testimony,  and  to  cross- 
examine  the  witnesses  adduced  on  the  other 
side.  Persons  not  having  theee  rights  are  re- 
garded as  strangers  to  the  cause.**  Womach 
V.  City  of  St  Joseph,  100  a  W.  443,  445.  201 
Mo.  467,  10  L.  R.  A.  (N.  S.)  140  (quotiogaBd 
adopting  definition  in  1  GreenL  Ev.  [16Ch  Bl] 
1523). 

While  as  a  general  rule  judgmcnto  aai 
decrees  are  conclusive  only  as  between  tfta 
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parties  and  privies  to  the  litigation,  the  term 
"parties"  Indudes  all  who  are  directly  inter- 
ested In  tbe  subject-matter  and  who  have  a 
rlfht  to  make  defense,  control  the  proceed- 
ings, examine  and  cross-examine  witnesses, 
and  appeal  from  the  Judgment.    Where  a  per- 
son buying  land,  relying  on  an  abstract  which 
failed  to  show  a  certain  lien,  upon  such  lien 
helng  asserted,  notified  the  abstract  company 
jind  the  sureties  on  its  bond,  and  at  their 
request  instituted  an  injunction  suit  to  test 
'he  validity  of  the  lien,  and  gave  them  every 
ipportnnlty,  and  requested    them    to    take 
harge  of  the  litigation,  the  judgment  was 
onclusive  against  them  as  to  the  validity  of 
be  lien.   Goldberg  v.  Sisseton  Loan  &  Title 
0.,  123  N.  W.  266,  267,  24  S.  D.  49, 140  Am. 
t.  Rep.  775. 

The  term  "parties,"  as  understood  tn  the 
le  that  no  man  ought  to  be  bound  by  pro- 
>diDgs  to  which  he  was  a  stranger,  Includes 
who  are  directly  Interested  in  the  subject- 
tter  and  had  a  right  to  make  a  defense  or 
Tontrol  the  proceedings  and  to  appeal  from 

judgment  Persons  not  having  these 
Its  are  regarded  as  strangers  to  the  cause, 

to  give  full  effect  to  the  principle  by 
?h  parties  are  held  bound  by  a  judg- 
t,  all  persons  who  are  represented  by  the 
ties"  and  claiming  under  them,  or  in 
ty  with  them,  are  equally  concluded, 
ties"  in  the  larger  sense  are  all  persons 
!g  right  to  control  proceedings,  to  make 
se,  to  adduce  and  cross-examine  wit- 
i,  and  to  appeal  from  the  decision  if 
peal  lies.  Only  those,  therefore,  who 
»nJoyed  all  these  privileges  collectively, 

be  concluded  by  decision,  judgment,  or 

Ottensoser  v.  Scott,  37  South.  161, 

r  Fla.  276,  66  L.  R.  A.  846,  110  Am. 

J.  137,  4  Ann.  Oas.  1076  (quoting  and 

g  Greenl.  Ev.  [16th  Ed.]  |  523). 

ier  Seas.  Laws  1881,  p.  154,  |  22  (Mills' 

.  f  2421),  providing  that  no  claim  of 

to  water  rights  of  any  person  who 

id  or  refused  to  offer  evidence  under 

Lidi cation  shall  be  regarded  by  any 

•nimissloner  in  distributing  water  in 

scarcity  until  such  "party,"  by  ap- 

to    the    court  having  jurisdiction, 

'e   obtained   leave,  and  made  proof, 

'ed  a  decree  of  the  priority  of  right 

his  ditch  is  entitled,  which  leave 

rranted  In  all  cases  on  terms  as  to 

>ther  parties  and  payment  of  costs, 

idavits  or  petitions  sworn  to  show- 

rht  claimed,  and  section  26,  p.  156 

I.  St.  §  2425),  authorizing  a  review 

lent  ot  a  decree  entered  in  statu* 

Hiln^^s    to   adjudicate  water  rights 

act    'wltliln  two  years  thereafter, 

mce  at  a  "party"  thereto  one  who 

sucli    proceedings  and   filed  his 

ement  of  claim,  but  refuses  to  of- 

nust    apply  for  a  reargument  or 

in   t^wo   years,  or  the  decree  will 


I  become  res  judicata  as  to  him,  notwithstand- 
ing section  22.  Crippen  v.  X.  Y.  Irrigating. 
Ditch  Co.,  76  Pac.  794,  797,  32  Colo.  447. 


M  «1 


'Parties'  In  tbe  larger  legal  sense  are 
all  persons  having  a  right  to  control  the  pro- 
ceedings, to  make  defense,  to  adduce  and 
cross-examine  witnesses,  and  to  appeal  from 
the  decision  if  an  appeal  lies.*'  A  manufac- 
turer of  an  alleged  infringing  article,  who 
voluntarily  assists  a  purchaser  from  him  in 
defending  a  suit  fi>r  Infringement  of  the 
patent  by  the  use  of  such  article,  but  who 
is  not  a  party  to  the  record,  and  Is  not  shown 
to  have  assumed  control  of  the  defense,  is 
not  directly  interested  in  the  case,  and  is 
not  concluded  as  to  the  validity  of  the  patent 
by  a  decree  in  favor  of  the  complainant,  so 
as  to  be  estopped  thereby  from  setting  up 
new  defenses  in  a  subsequent  suit  against 
him  for  its  Infringement  by  making  and  vend- 
ing the  same  article.  Australian  Knitting 
Ck).  V.  Gormly,  138  Fed.  92,  97  (quoting  and 
adopting  definition  in  Green  v.  Bogue,  15  Sup. 
Gt.  975,  985,  158  U.  S.  508,  89  L.  Ed.  1061). 

Enforoement  of  Judgment 

The  words  "the  party  recovering  a  Judg- 
ment," as  used  in  Rev.  St  |  916,  providing 
that  "the  party  recovering  a  judgment  in  any 
common-law  cause  In  any  Circuit  or 
District  Court  shall  be  entitled  to  similar 
remedies"  on  the  same  as  are  provided  in 
like  causes  by  the  laws  of  the  state  in  which 
such  court  is  held,  include  the  government. 
Allen  V.  Clark,  126  Fed.  738,  740,  62  C.  C.  A. 
58  (citing  Green  v.  United  States,  9  Wall.  [76 
a.  S.]  655,  19  Ijl  Ed.  <806;  Fink  v.  O'Neil, 
1  Sup.  Ct  325,  106  U.  S.  272,  27  L.  Ed.  196). 

EzoeptioiL 

The  right  of  exception  in  an  action  at 
law  is  limited  by  Bev.  St  c.  79,  i  65,  to  a  par- 
ty aggrieved,  and  a  subsequent  grantee  of 
property  attached  who  appears  only  to  oppose 
a  motion  for  an  order  of  notice  Is  not  a  **par- 
ty"  having  a  right  to  except  if  the  motion  is 
overruled.  Abbott  v.  Abbott,  75  Atl.  323, 106 
Me  113. 

EzaminAtioii  as  witness  and  production 
of  eridenee 

The  relatrix  In  bastardy  is  not  a  party  to 
the  action,  within  Bums'  Ann.  St  1908,  §  533, 
providing  that  a  "party"  to  an  action  may  be 
examined  before  trial.  Walker  v.  State  ex 
rel.  Laboyteaux,  86  N.  E.  502,  503,  43  Ind. 
App.  605. 

Where  an  action  was  brought  against  a 
railroad  company  for  alleged  violation  of 
the  interstate  commerce  act,  the  corporation's 
officers  and  agents  were  not  "parties,"  with- 
in Bev.  St.  I  724,  authorizing  federal  courts 
on  notice  to  require  the  parties  to  produce 
books  or  writings  in  their  possession  or  pa- 
pers containing  evidence  pertinent  to  the  is- 
sue. Cassatt  V.  Mitchell  Ck)al  &  Coke  Co.,  150 
Fed.  32,  36,  81  C.  C.  A.  80, 10  14.  B.  A.  (N.  S.) 
99. 
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Code  1906,  t  1938,  providing  that,  where 
the  testimony  of  a  nonresident  "party"  shall 
be  desired  by  the  adverse  party,  Interrogato- 
ries may  be  filed  and  a  copy  thereof  given  to 
the  party,  and  where  he  f^Is  to  answer  the 
Interrogatories  his  plea  shall  be  dismissed,  in- 
cludes corporations;  and  a  foreign  corpora- 
tion, prosecuted  by  the  state  for  a  violation 
of  the  anti-trust  laws,  must  answer  inter- 
rogatories filed  by  the  state.  Cumberland 
Telephone  &  Telegraph  Co.  v.  State,  53  South. 
489,  98  Miss.  159. 

Intervener 

"Parties*'  in  the  larger  legal  sense  are  all 
persons  having  a  right  to  control  proceedings, 
to  make  a  defense,  to  adduce  and  cross-ex- 
amine witnesses,  and  to  api)eal  from  the  de- 
cision, if  an  appeal  lies,  and  does  not  in- 
clude mere  interveners  joining  at  the  foot  of 
the  judgment  as  creditors.  Knickerbocker 
Trust  Co.  V.  Tarrytown,  W.  P.  &  M.  Ry.  Co., 
123  N.  Y.  Supp.  954,  956,  139  App.  Div.  305. 

One  by  intervening  in  opposition  to  the 
application  of  a  receiver  appointed  iu  an 
action,  to  make  a  certain  exjpendlture,  and  by 
consenting  to  the  order  settling  the  receiver's 
aceount,  does  not  become  a  "party"  to  the 
action,  or  any  other  special  and  collateral 
proceeding  therein  other  than  that  in  which 
he  intervenes.  In  re  Elliott,  77  Pac.  1109, 
1112, 144  Cal.  501, 103  Am.  St.  Uep.  102. 

Code  Civ.  Proc.  §  452,  requiring  the  court 
to  direct  "parties"  whose  presence  is  neces* 
sary  for  a  complete  determination  of  the 
controversy  to  be  brought  in,  and  to  permit 
persons  who  have  an  interest  in  the  subject  of 
the  action  to  intervene  on  their  application, 
applies  to  interested  persons  who  are  not 
made  parties  at  the  time  the  action  is  brought 
and  who  ask  to  intervene,  and  does  not  apply 
where  a  party  dies  after  suing  and  his  estate 
seeks  to  intervene  in  his  place.  The  section 
refers  to  parties  who,  after  their  interests 
were  known,  were  either  proper  or  necessary 
parties  when  suit  was  brought  Callanan  y. 
KeesevUie,  95  N.  Y.  Supp.  513,  515,  48  Misc. 
476. 

Next  friend 

While  a  next  friend  Is  not  technically 
speaking  a  ''party"  to  the  suit,  he  is  a  party 
within  the  contemplation  of  the  statutes,  and 
the  practice  of  courts  as  to  the  conduct  of 
the  suit.  Swoope  y.  Swoope,  55  South.  418, 
420, 173  Ala.  157. 

Officer  of  mnnlcipality 

B.  &  C,  Comp.  $  843,  providing  that  If 
either  "party"  request  it  the  judge  may  ex- 
clude from  the  courtroom  any  witness  of  the 
adverse  party  not  at  the  time  under  examina- 
tion does  not  authorize  the  exclusion  of  a 
party ;  but  in  an  action  against  a  municipal- 
ity its  recorder  is  not  a  party  and  may  be  ex- 
cluded, especially  where  no  showing  is  made 
that  he  possessed  any  special  information  or 
knowledge  concerning  the  case  on  trial  which 


r  would  render  it  necessary  that  he  should  re- 
main in  the  courtroom  to  protect  the  inter- 

I  ests  of  the  defendant  Trotter  v.  Town  of 
Stayton,  77  Pac.  395,  396,  45  Or.  301. 

Qnalifieation  of  Judce 

Const,  art  5,  |  11,  and  statute,  provid- 
ing that  no  judge  shall  sit  in  any  cause  where 
either  of  the  parties  may  be  connected  with 
him  by  affinity  or  consanguinity  within  tbe 
third  degree,  does  not  disqualify  a  judge  from 
trying  an  action  merely  because  he  is  the 
father-in-law  of  the  attorney  of  plaintiiT,  who 
is,  under  the  contract  with  plaintiff,  to  re- 
ceive for  his  services  a  specified  part  of  the 
amount  recovered;  the  word  **party"  being 
applied  only  to  the  parties  to  the  suit  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Mitcham, 
121  S.  W.  871,  875,  57  Tex.  Civ.  App.  134, 

Under  Const  Ark.  1874,  art  7,  f  20,  pro- 
viding that  no  judge  shall  try  a  case  in  which 
he  may  be  Interested,  or  where  either  of  the 
"parties"  is  related  to  him,  by  consanguinity 
or  affinity,  within  such  degree  as  may  be  pre- 
scribed by  law,  a  judge  is  disqualified  where 
he  is  related  within  the  fourth  degree,  the 
line  fixed  by  statute,  to  one  pecuniarily  Inter- 
ested directly  in  the  result  of  the  suit,  though 
not  a  party  to  the  record,  and  not  necessarilj 
bound  by  the  judgment,  and  a  judge  related 
within  such  degree  to  an  attorney,  whose  fee 
depends  substantially,  if  not  wholly  upon  the 
determination  of  a  cause,  is  disqualified. 
Johnson  v.  State,  112  S.  W.  143,  145,  87  Ark. 
45,  18  L.  R.  A.  (N.  S.)  619,  15  Ann.  Cas.  5.31 
(Roberts  v.  Roberts,  41  S.  E.  616, 115  Ga.  2.J9. 
90  Am.  St  Rep.  108 ;  Crook  v.  Newborg,  27 
South.  432,  124  Ala.  479.  82  Am.  St  Rep.  190; 
Howell  V.  Budd,  27  Pac.  747,  91  Cal.  342; 
Moses  V.  Julian,  45  N.  H.  52,  84  Am.  Dec.  114). 

The  word  "party,"  as  used  In  the  con- 
stitutional provision  forbidding  a  judge  from 
sitting  in  any  case  where  either  party  waf 
connected  with  him  by  affinity  or  consanguin- 
ity, was  not  used  In  its  technical  sense  **The 
word  *party'  there  is  unquestionably  a  tech- 
nical word,  and  has  a  precise  meaning  in 
legal  parlance.  By  it  la  understood  he  or 
they  by  or  against  whom  a  suit  is  brought 
whether  in  law  or  in  equity,  the  party  plain- 
tiff or  defendant,  whether  composed  of  one 
or  more  individuals,  and  whether  natural  or 
legal  persons.  They  are  parties  in  the  writ 
and  parties  on  the  record;  and  all  othen 
who  may  be  affected  by  the  writ  indirectly  or 
consequentially,  are  persons  interested,  but 
not  parties."  A  judge  who  is  the  father-in- 
law  of  a  daughter  of  an  intestate  is  disquali- 
fied from  hearing  an  action  by  the  widow*  su- 
ing in  her  capacity  as  survivor  and  represen- 
tative of  the  comnmnity  estate  on  a  note  ex- 
ecuted to  the  intestate.  Duncan  y.  Herder, 
122  S.  W.  904,  905,  67  Tex.  Civ.  Apj^  542. 

Gen.  St  1902,  {  496,  provides  that  when 
there  shall  be  so  near  a  relationship  between 
any  judge  and  any  party  in  any  proceeding 
before  him,  as  between  father  and  son,  brotli- 
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ers,  uncle  or  nephew  by  nature  or  marriage, 
etc.,  he  shall  be  dlsqnalifled.    Held,  that  the 
word  "party"  does  not  mean  any  one  who 
has  a  pecuniary  interest  in  the  result  of  the 
suit,  and  did  not  iaclnde  an  attorney  for  one 
of  the  parties  to  the  record,  and  especially 
wan  a.  Judge  not  dlsqnalifled  by  the  fact  that 
his  brother  waa  one  of  the  entered  attorneys 
for  the  plaintiffs,  where  he  withdrew  his  ap- 
pearance on  the  day  the  case  was  called  for 
trial  and  took  no  part  therein.    Gasmento  t. 
Barlow  Broa  Co.,  76  Ati.  361,  362,  83  Conn. 
180. 

Where  a  sheriff  Is  sued  In  conversion  for 
property  leyled  on,  and  the  plaintiff  in  tiie 
triginal  action  has  indemnified  the  sheriff, 
uch  plaintifP,  without  intervention,  became 
party  to  the  action  for  conversion,  within 
:ev.  Codes,  i  6315,  authorizing:  a  "party" 
>  disqualify  the  Judge  by  filing  an  affidavit 
'  prejudice.  Oehlert  v.  Qulnn,  98  Pac.  869, 
0,  38  Mont.  1. 

Ck)Dst  art  6,  i  11,  and  Rev.  St  18^,  art 
29,  provide  that  no  judge  is  qualified  to 
'  a  case  In  which  any  party  to  the  suit  is 
ated  to  him  within  the  third  degree.  Held, 
t  the  word  "party"  was  not  limited  to 
se  named  as  parties  In  the  pleadings,  but 
uded  all  persons  directly  interested  in  the 
ject-matter  and  result  of  the  suit,  in- 
ling  a  purchaser  of  property  sold  at  a 
rdian's  sale  pursuant  to  an  order  of  the 
t.    Jirou  V.  Jirou  (Tex.)  186  8.  W.  498, 

Jdiis  of  deposltiom 

3.  A  C.  Oomp.  I  826,  authorizing  the 
g  ot  the  deposition  of  a  "party"  to  an 
1  before  trial,  does  not  authorize  the 
g  ot  the  deposition  of  the  secretary  of 
efendant  corporation  where  such  secre- 
was  not  individually  a  party.  Arm- 
r  V.  Portland  Ry.  Co.,  97  Pac.  716,  62 
7. 

simony  by  or  foot  ptuftj 

^v.  St.  1898,  i  4069,  providing  that  no 
'   shall  testify  to  any  transaction  or 
ni  cation     with     a    deceased     person, 
the   adverse  party  daima  under  de- 
does    not    preclude  an   officer  of  a 
corporation  from  testifying.     In  re 
l\s  Will,  78  N.  W.  169,  170,  102  Wis. 
ig  New  Jersey  Trust  &  Safe-Deposit 
amden  Safe-Deposit  &  Trust  Co.,  83 
5S  N.  J.  JLiaw,  196;  Ullman  v.  Bruns- 
tic    Guaranty  &  Loan  Co.,  24  S.  £. 
7a.  625 ;    Bopple  v.  Supreme  Tent  of 
of   Maccabees  of 'the  World,  45  N. 
1096,  18  App.  Div.  488). 

sed  In  Laws  1893,  p.  1375,  permlt- 
mony  ot  a  witness  who  had  died 
^  insane  after  a  former  trial  to  be 
any  ••party,"  the  term  "party"  in- 
prlvy,  such  as  a  lessee  would  be  to 
Sba^KT  V.  New  York  Elevated  R. 
B.   984,   987,  187  N.  Y.  186. 

>a.&  P.2i>  Skb.— 57 


Under  a  statute  providing  that  a  party 
shall  not  testify  where  the  adverse  party  is 
the  guardian  or  trustee  of  either  a  deaf  mute 
or  an  insane  person,  or  of  a  child  of  a  de- 
ceased person,  or  is  an  executor  or  adminis- 
trator, or  claims  or  defends  as  heir,  grantee, 
or  legatee  of  a  deceased  person,  the  term 
••party"  refers  to  one  who  is  a  party  to  an 
action,  and  not  one  who  may  be  interested 
in  the  result  of  the  litigation,  for  a  party 
may  be  also  a  witness  within  the  statute,  but 
a  witness  is  not  a  party.  Powell  v.  Powell, 
85  N.  E.  541,  543,  78  Ohio  St  331. 

A  person  named  as  executor  in  a  will 
is  not  really  legally  such  until  the  will  is 
proved  and  he  has  given  bond  in  a  coptest  as 
to  its  execution.  He  is  not  within  the  excep- 
tion provided  by  Rev.  St  1857,  c.  82,  S  83, 
relating  to  competency  of  witnesses,  and  pro- 
viding that  the  provisions  of  preceding  sec- 
tions shall  not  apply  to  cases  where  at  the 
lime  of  taking  the  testimony  or  the  time  of 
trial  the  ''party"  prosecuting  or  defending 
is  an  executor.  BicKeen  v.  Frost,  46  'Me. 
239,  249. 

Under  Rev.  St  1909,  i  6354,  providing 
that  "in  actions  where  one  of  the  original 
parties  to  the  contract  or  cause  of  action  in 
issue,  and  on  trial,  is  dead,  or  is  shown  to 
the  court  to  be  insane,  the  other  party  to 
such  contract  or  cause  of  action"  shall  not 
testify  in  his  own  favor,  where  a  party  sued 
on  a  contract  is  insane,  another  party  thereto 
cannot  testify  in  his  own  favor,  though  he  be 
not  a  party  to  the  action,  his  incompetency 
arising  from  defendant's  insanity  and  not 
from  his  own  interest  so  that  In  a  real  es- 
tate broker's  action  for  commissions  for  ex- 
changing land  against  an  insane  owner,  an- 
other broker  who  acted  for  the  other  party  to 
the  exchange  under  an  agreement  with  plain- 
tiff to  divide  the  commissions  received  from 
their  respective  principals,  could  not  testify 
for  plaintiff,  though  not  himself  a  party  to 
the  action;  such  other  broker  being  a  ••par- 
ty" to  the  contract  sued  on  withbi  the  stat- 
ute. McClure  v.  Olements,  143  S.  W.  82, 
83,  161  Mo.  App.  28. 

The  word  ''party,"  within  Code  Civ.  Proc. 
I  320  (Gen.  St  |  5914),  prohibiting  a  party 
from  testifying  concerning  personal  transac- 
tions and  communications  with  a  person 
since  deceased,  does  not  include  one  not 
technically  a  party  to  the  action,  however 
much  he  may  be  Interested  in  the  result 
thereof.  Hess  v.  Hartwig,  112  Pac.  99,  100, 
83  Kan.  592. 

Rev.  St  1899,  {  4652  [Ann.  St  1906,  p. 
2520],  provides  that  when  one  of  the  original 
parties  to  a  contract  or  cause  of  action  is 
dead,  the  other  party  to  such  contract  or 
cause  of  action  shall  not  be  permitted  to  tes- 
tify in  his  own  favor,  or  in  favor  of  any  par- 
ty to  the  action  claiming  under  him,  and 
that  when  an  executor  or  administrator  is 
a  party,  the  other  party  cannot  testify  in  his 
own  favor,     field,   that  the  word   ••party" 
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In  the  latter  clause  means  "party  to  such 
contract  or  cause  of  action,"  as  written  in 
the  first  clause ;  and  hence,  where  plaintiffs* 
parents  executed  a  note  secured  by  deed  of 
trust  on  their  homestead  to  plaintiffs'  grand- 
father, who  on  the  death  of  plaintiffs'  fa- 
ther agreed  that,  if  their  mother  would  con- 
vey to  plaintiffs  her  interest  in  the  land, 
he  would  transfer  the  note  to  plaintiffs,  and 
the  mother  conveyed  the  land  to  plaintiffs, 
testimony  of  plaintiffs  as  to  what  the  grand- 
father said  to  them,  and  as  to  what  he  said 
in  their  presence  concerning  the  contract, 
was  inadmissible  in  an  action  against  his 
administrator  to  recover  the  note,  since, 
though  the  contract  was  not  made  with 
plaintiffs,  it  was  for  their  benefit,  and  was 
accepted  by  them.  Howard  v.  Hardy,  107  S. 
W.  466,  467,  128  Mo.  App.  349. 

Code  Civ.  Proc.  §  322,  which  prohibits  a 
"party"  from  testifying  in  his  own  behalf 
in  respect  to  any  transaction  or  communica- 
tion had  personally  with  a  deceased  person, 
apE^lies  only  to  a  party  to  the  suit,  and  does 
not  exclude  the  ofiScers  of  a  corporation, 
which  may  be  a  party,  or  other  interested 
persons  not  parties  to  the  action.  Menden- 
hall  V.  School  Dist.  No.  83  of  Jewell  Coun- 
ty, 90  Paa  773,  774,  76  Kan.  173. 

In  an  action  against  an  estate  for  serv- 
ices rendered  a  decedent  in  his  lifetime, 
where  it  appears  that  plaintiff  paid  no  con- 
sideration for  the  assignment  of  the  claim 
in  suit,  and  that  the  assignor  is  the  real 
party  In  interest,  the  court  should  stay 
further  proceedings  until  the  declaration  is 
amended  by  the  Insertion  of  an  averment 
that  the  suit  is  brought  for  the  use  and  bene- 
fit of  the  assignor,  and  the  assignor  is  there- 
by made  a  "party,"  within  the  meaning  of 
P.  L.  1900,  p.  363,  i  4,  providing  that  a  party 
to  an  action  on  a  claim  against  the  estate  of 
a  decedent  shall  not  be  permitted  to  give 
testimony  regarding  transactions  with  or 
statements  by  the  deceased,  so  that  the  as- 
signor will  be  disqualified  as  a  witness,  as 
intended  by  the  law.  Platner  v.  Ryan,  69 
Atl.  1007,  1008,  76  N.  J.  Law,  239. 

Under  section  4069,  St.  1898,  originally, 
an  officer  or  stoclcholder  of  a  corporation  was 
not  included  in  the  designation  "party"  nor 
to  be  considered  as  such  by  reason  of  the 
corporation  being  a  party,  and  therefore  not 
incompetent  to  testify  in  an  action  in  which 
the  corporation  was  a  party.  Johnson  v. 
Fraternal  Reserve  Ass'n,  117  N.  W.  1019, 
1020,  136  Wis.  528. 

Under  Rev.  St  1899,  |  4652  (Ann.  St. 
1906,  p.  2520),  excluding  the  surviving  par- 
ty to  a  contract  from  testifying  after  the 
other  party's  death  to  transactions  had  with 
him,  in  an  action  by  a  corporation  on  notes, 
it  was  improper  to  allow  defendants  to  tes- 
tify as  to  an  agreement  by  the  deceased  agent 
of  the  corporation  to  cancel  the  uote.s;  the 
term  **party  to  a  contract,"  as  applied  to  a 


contract  by  a  corporation,  meaning  the  per- 
son who  negotiated  the  contract,  rather  than 
the  corporation.  Columbia  Brewery  Co.  t. 
Rohling  &  Menke,  112  S.  W.  767,  768, 133  Mo. 
App.  65. 

A  "party  or  a  person  interested  in  an 
event,"  within  Code  Civ.  Proc.  i  829,  relatln? 
to  competency  of  witnesses,  is  one  who  will 
gain  or  lose  by  the  event,  because  the  rec- 
ord might  be  used  as  evidence  for  or  against 
him,  and,  being  interested  in  the  question, 
is  not  being  interested  in  the  event  and  he 
is  not  interested  within  the  statute,  thonyb 
he  might  be  liable  in  an  action  against  him 
for  contribution,  unless  the  Judgment  itaelf 
would  be  evidence  against  him  in  sucb  a^ 
tion.  In  re  Herrington's  Estate,  132  N.  I. 
Supp.  486,  488,  73  Misc.  Rep.  182. 

Where,  in  probate  of  a  will  revokini: 
former  wills,  beneficiaries  in  a  prior  will  b^ 
came  parties  on  their  own  application  and 
contested  the  probate,  they  were  incompetent 
to  testify  to  personal  transactions  witii  de- 
cedent; they  being  interested  in  the  event 
and  "parties  to  the  proceeding"  within  Code 
Civ.  Proc.  §  829.  In  re  Jeffrey's  Will  U4 
N.  Y.  Supp.  667,  672,  129  App.  Dlv.  791. 

Under  a  statute  providing  that  do  per- 
son shall  be  excluded  from  being  a  witness 
in  any  civil  suit  or  proceeding  at  law  or 
in  equity  by  reason  of  his  interest  in  tbe 
event  of  the  same,  as  "party"  or  otherwise 
the  respondent  in  a  bastardy  proceeding  Is  f 
competent  witness.  Murray  v.  Joyce,  44  Me 
342,  348. 

Verification  of  pleadins 

An  officer  of  a  domestic  corporation  la  a 
"party"  for  the  purpose  of  verifying  a  plead- 
ing, within  Code  Civ.  Proc.  |  525,  subd.  1. 
providing  for  verification  by  a  party*  by  an 
officer  of  a  domestic  corporation,  or  by  an 
agent  or  attorney  of  a  foreign  corporation 
having  l^nowledge  of  the  facts.  Henry  r. 
Brooldyn  Heights  R.  Co.,  89  N.  X.  Supp.  525, 
526,  43  Misc.  Rep.  589. 

As  witness 

See  Witness. 

PARTY  ACCOTmriNO 

On  a  reference  for  an  accounting  by  d^ 
fendant  under  a  decree  finding  infringement 
of  a  patent,  the  defendant  is  the  only  *1pa^ 
accounting**  within  the  meaning  of  equity 
rule  79,  and  complainant  cannot  be  required 
to  bring  in  an  account  as  therein  provided. 
Goss  Printing  Press  Co.  v.  Soott,  148  F«L 
393,  884. 

PARTY  AGGRIEVED 

See  Aggrieved  Party. 


See  Beneficially  Interested. 

PARTY  COMMITTEE 

A  *'party  committee,'*  like  other  comntt- 
tees,  is  an  individual,  or  a  body,  to  wboa 
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others  luiTe  (committed  or  delegated  a  par- 
ticular duty,  or  who  bave  taken  upon  them- 
selves to  perform  It  in  the  expectation  of 
their  act  being  confirmed  by  the  body  they 
profess  to  represent  or  act '  for.    No  one  is 
hound  by  the  act  of  the  committee.    It  de- 
pends for  its  authority  wholly  upon  the  rati- 
jQcation  or  adoption  of  the  body  for  which  it 
has  acted.   In  le  Daniel,  184  N.  Y.  Snpp.  254, 
257,  149  App.  Diy.  777  (concurring  opinion). 

PARTT  FAHINO 

Where  a  subcontractor  for  the  construc- 
ion  of  a  school  building  sued  to  enforce 

mechanic's  lien  on  the  balance  of  the  fund 
ae  the  contractor  and  he  was  induced  by 
)th  the  contractor  and  the  school  directors 

accept  a  settlement  for  a  substantial  sum, 
ongh  less  than  the  face  of  his  claim,  and  on 
ch  stipulation  dismissed  his  case,  he  was 
t  the  "party  failing,"  within  Code,  §  3103, 
thorizlng  the  court  in  such  an  action  to 
ess  a  reasonable  attorney's  fee  against  the 
ty  failing  in  favor  of  such  corporation, 
ber  v.  Independent  School  Dist.  of  Keota, 

N.  W.  545,  646,  154  Iowa,  125. 

(ITT  nf  POSSESSION 

Where  the  bill  of  lading  provided  that 

water  carrier  or  "party  in  possession" 

[  not  be  liable  for  any  loss  or  damage 

ting  from  fire,  a  carrier  is  not  liable  for 

of  goods  by  fire,  not  occurring  from  its 

?ence,  while  on  its  wharf,  before  notice 

e  consignee,  even  if  it  were  not  then  a 

ion  carrier  as  to  the  goods;    it  being 

a    "party  in  possession."    Jennings  v. 

S.  S.  Ck>.,  133  N.  Y.  Supp.  298,  302,  148 

:>ly.  615;  Seacoast  Lumber  Co.  v.  Same, 

Y.  Supp.  303»  148  App.  Div.  622. 


■7  UrJTJRJBB 

jured  party,  see  Injured  Person, 


i  Interest. 


e  Civ.  Proc.  f  1627,  subd.  1,  providing 
7  ''party  liable"  to  the  plaintiff  for  a 
;  ot  a  debt  secured  by  mortgage  may 
a  defendant,  applies  to  an  assignor 
1  and  mortgage  guaranteeing  the  col- 
hereof.  Robert  v.  Kidansky,  97  N. 
913,  916,  111  App.  Div.  475. 


;y  noixiinations"  are  made  by, large 
.'  people  organized  as  parties,  hold- 
ses  and  conventions.  In  re  Smith, 
5upp.  14,  41  Misc.  Rep.  501. 

-tSQlDXRIirO  EXAMINATION 

ice    Act    March  23,  1900  (P.  L.  p. 

incl  JLct  April  11, 1908,  amendatory 
Hi.  p.  2T7>,  relating  to  taxation  on 
of  ileposltions  and  providing  the 

lirins  such  examination"  shall  be 


at  expense  thereof,  apply  as  well  to  testimony 
taken  by  consent  under  the  fifty-seventh  sec- 
tion of  the  evidence  act  as  to  depositions 
taken  under  order  of  court  Hite  v.  Dell, 
73  Atl.  72,  73,  78  N.  J.  Law,  239. 

PARTY  TO  BE  CHABOED 

See  Signed  by  the  Parties  to  be  Gharged. 

PAJtTT  TO  SUIT  OB  PBOOEEDIKG 

The  word  "party"  may  mean  "person** 
or  "party  to  the  proceeding.''  In  re  Nathan- 
son,  155  Fed.  645,  649. 

The  term  "parties"  includes  all  persons 
who  are  directly  interested  in  the  subject- 
matter  in  issue  and  who  have  a  right  to  make 
a  defense,  to  centrol  the  proceedings,  or  to 
appeal  from  the  Judgment  Strangers  to  the 
suit  are  persons  not  possessing  these  righta 
BurreU  v.  United  Btates,  147  Fed.  44,  46,  77 
G.  O.  A.  306. 

A  "party  to  an  action  or  suit"  is  one  who 
is  directly  interested  in  the  subject-matter  in 
issue,  who  has  a  right  to  make  a  defense, 
control  the  proceedings,  or  appeal  from  the 
Judgment  Raper  v.  Dunn,  99  Pac.  889,  890, 
53  Or.  203  (quoting  6  Words  and  Phrases,  p. 
5203). 

"Parties  and  privies"  include  all  who 
are  directly  interested  in  the  subject-matter, 
and  who  have  the  right  to  make  defense, 
control  the  proceedings,  examiner  and  cross- 
examine  witnesses,  and  appeal  from  the  Judg- 
ment. Rumford  Chemical  Works  v.  Hygienic 
Chemical  Co.,  148  Fed.  862,  864  (citing  Thel- 
ler  V.  Hershey,  89  Fed.  575). 

The  term  "party,"  as  used  in  Code  Civ. 
Proc.  I  1949,  providing  that  in  a  suit  to  try 
title  to  an  office,  Judgment  may  be  given  on 
the  right  of  the  "party  alleged  to  be  entitled 
to  the  office,"  should  be  construed  to  mean 
the  "party  to  the  action"  alleged  to  be  so 
entitled.  People  v.  McClellan,  104  N.  Y. 
Supp.  447,  451, 119  App.  Div.  416. 

The  word  "party,"  as  used  in  Wilson's 
Rev.  &  Ann.  St  1903,  |  4318,  providing  when 
affidavit  is  made  by  agent  or  attorney  it  must 
set  forth  why  it  is  not  made  by  the  party 
himself,  means  party  to  the  suit  whether  a 
natural  person  or  a  corporation.  Chicago, 
It  I.  &  P.  Ry.  Co.  ▼.  Mitchell,  101  Pac.  850, 
852,  19  Okl.  579. 

A  third  party,  examined  under  Code  Civ. 
Proc.  §  2241,  in  proceedings  supplementary 
to  execution,  is  a  "party  to  the  proceedings," 
and  entitled  to  costs  under  sections  2432  and 
2456.  Howe  v.  Stuart,  123  N.  Y.  Supp.  971, 
972,  66  Misc.  Rep.  352. 

A  daughter  petitioned  for  her  appoint- 
ment as  guardian  for  her  mother,  an  alleged 
incompetent  On  the  hearing  the  daughter 
consented  to  the  denial  of  the  petition  so  far 
as  it  asked  that  she  be  appointed  guardian. 
The  court  appointed  a  third  person.  The 
daughter  was  not  a  "party  to  the  action," 
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under  Code  Civ.  Proc.  fS  1763, 1764,  providing 
for  the  appointment  of  guardians  for  incom- 
petent persons  on  the  petition  of  relative  or 
friend,  nor  an  "adverse  party,"  within  section 
940,  requiring  notice  of  appeal  to  be  served 
on  the  adverse  party,  so  that  on  appeal  by  the 
incompetent  she  was  not  entitled  to  notice. 
In  re  Sullivan,  77  Pac.  153,  154,  143  Cal.  462. 

A  motion  to  quash  an  execution  or  set 
aside  a  sheriff's  sale  thereunder  is  in  the  na- 
ture of  a  new  suit  or  legal  controversy,  call- 
ing for  the  Judgment  on  rights  that  have 
arisen  since  the  final  judgment,  and  it  is  be- 
tween a  person  who  files  the  motion  and  the 
purchaser  at  the  sheriff's  sale,  and  each,  as 
to  that  controversy  or  new  suit,  may  well  be 
called  a  *'party  to  a  suit,"  within  the  meaning 
of  Acts  1891,  p.  70,  giving  an  appeal  to  par- 
ties from  interlocutory  orders,  etc.  Thomas 
V.  Elliott,  114  S.  W.  987,  989,  215  Mo.  598. 

Under  Rev.  St  i  3162,  postponing  sale 
of  mortgaged  premises  on  Judgments  of  fore- 
closure to  one  year  from  the  date  of  the  Judg- 
ment of  sale,  but  providing  that  the  "parties" 
may,  by  stlpul^ition  in  writing,  consent  to  an 
earlier  sale,  the  word  "parties"  must  mean 
"parties  to  the  action."  Hiles  v.  Milwaukee 
Power  &  Ughting  Co.,  55  N.  W.  175,  176,  85 
Wis.  90. 

Under  Ky.  St.  1903,  §  14a,  providing  that 
Judicial  sal.es  shall,  "unless  otherwise  agreed 
upon  by  the  'parties,'"  be  advertised  in  a 
newspaper,  an  infant  party  to  proceedings 
for  the  sale  of  real  estate  of  which  such  in- 
fant is  part  owner  may,  with  the  chancellor's 
approval,  consent,  through  his  statutory 
guardian,  to  a  sale  without  newspaper  ad- 
vertisement. Hieatt  V.  Schmidt,  84  S.  W. 
740,  741,  119  Ky.  612. 

Rev.  St  1895,  art.  333,  declares  that  all 
applications  for  certiorari  to  the  county  court 
shall  be  made  to  the  district  court  or  a  Judge 
thereof,  and  shall  state  the  names  and  resi- 
dences of  the  "parties  adversely  interested,'* 
and  set  forth  ^he  error  in  the  proceedings 
sought  to  be  reviewed.  Held  that,  where  tes- 
tator's heirs  sought  certiorari  to  review  an 
order  admitting  his  will  to  probate,  the  exec- 
utor was  the  person  adversely  interested,  and 
a  petition  stating  his  name  and  residence  was 
sufficient  Heaton  y.  Buhler  (Tex.)  127  S. 
W.  1078. 

Under  Rev.  St  1809,  §  4211,  relating  to  me- 
chanic's lien,  and  providing  that  "the  parties 
to  the  contract"  may  be  made  parties,  the 
expression  "parties  to  the  contract"  has  been 
held  to  slgnity  the  parties  to  the  particular 
contract  which  is  the  subject  of  inquiry  in 
the  action,  and  as  between  whom  a  personal 
Judgment  may  be  rendered.  The  original 
contractor  is  a  necessary  party  defendant  in 
a  suit  by  a  subcontractor  to  enforce  a  me> 
chanic's  lien;  but  one  acquiring  title  to  prem- 
ises after  a  mechanic's  lien  has  attached  is 
not  a  necessary  "party  to  an  action"  on  the 


lien,  nor  Is  one  conveying  aU  his  title  to  the 
premises  after  a  mechanic's  lien  has  attached 
a  necessary  party,  but  the  suit  may  be 
brought  against  the  purchaser  alone.  Mc- 
Lundle  &  Co.  v.  Mount,  123  S.  W.  966,  96& 
145  Mo.  App.  660. 

The  executor  or  administrator,  in  actions 
affecting  decedent's  personal  property  in  doe 
course  of  administration,  is  the  proper  '*par- 
ty  to  prosecute  or  defend,"  but  an  exceptloD 
to  that  rule  permits  an  heir  or  l^atee  to 
appear  in  a  suit  to  protect  his  own  rights 
where  there  is  collusion  between  parties  as- 
serting adverse  interests  and  the  legal  rep- 
resentative of  decedent  Rlne  v.  Rine,  135 
N.  W.  1051,  1053,  91  Neb.  248. 

Where  fees  of  a  referee  were  taxed  under 
a  stipulation  of  the  parties  before  Judgment, 
an  order  directing  jmyment  thereof  by  defend- 
ant pursuant  to  such  stipulation,  without  any 
pleadings  framed  between  defendant  and  the 
referee,  was  not  a  Judgment  for  costs  enforce- 
able by  execution,  under  Rev.  St  1899,  { 1573. 
providing  that,  in  a  case  where  costs  shall  be 
awarded  before  or  on  final  disposition  of  the 
case,  execution  shall  be  issued  forthwith,  un- 
less otherwise  ordered  by  the  '^party  In  whose 
favor  the  costs  shall  be  awarded,"  since  such 
provision  applies  only  to  a  party  litigant 
Manewal  v.  Proctor,  87  S.  W.  30,  32, 112  Mo. 
App.  315. 

Rev.  St.  1906,  {  1230,  provides  that 
poundage  shall  be  paid  the  sheriff  on  all  mon- 
eys actually  made  and  paid  to  him  on  execa- 
tion,  decree,  or  sale  of  real  estate  (except  oa 
writs  for  the  sale  of  real  estate  in  partition): 
but  when  such  real  estate  is  bid  off  and  pur- 
chased by  a  **party"  entitled  to  a  part  of  the 
proceeds,  the  sheriff  shall  not  be  entitled  to 
poundage,  except  on  the  amount  over  and 
above  the  claims  of  such  party.  Held,  that 
the  word  **party'*  is  not  used  in  that  section 
in  a  strictly  legal  and  technical  sense,  and 
does  not  deprive  the  sheriff  of  poundage 
where  the  purchaser  was  a  party  to  the  ac- 
tion and  proceedings  in  which  the  decree  wa? 
taken  and  the  order  of  sale  made.  Major  r. 
International  Coal  Co.,  81  N.  K  240,  242,  7« 
Ohio  St  200. 

PARTY  WALL 

As  incumbrance,  see  Incumber— Incum- 
brance (On  Title). 

*'The  words  'party  wall'  may  mean  a 
wall  of  which  the  adjoining  owners  are  ten- 
ants in  common,  and  the  words  'wall  In  com- 
mon' may  mean  a  wall  possessed  in  severalty 
by  such  owners.  Primarily  either  term 
means  a  wall  for  the  common  benefit  and  <»n 
venlence  of  both  the  tenements  which  it  wi*- 
arates."  Lederer  &  Strauss  v.  Colonial  Int. 
Co.,  106  N.  W.  357,  358,  130  Iowa,  15T.  b 
Ann.  Cas.  317. 

A  **party  wall"  is  a  dividing  wall  be- 
tween two  houses,  to  be  used  as  an  exterior 
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w&n  for  each  house.    Tbe  term  may  desig- 
nate a  wall  divided  longitudinally  in  two 
moieties;  each  moiety   being  subject  to  a 
cross-easement  In  favor  of  the  owner  of  the 
other  moiety.   Every  wall  of  separation  be- 
tween two  buildings  is  presumed  to  be  a  com- 
mon or  party  wall,  if  the  contrary  be  not 
shown;  and  this  is  not  only  a  rule  of  posi- 
tive ordinance,  but  a  principle  of  ancient 
law.    Bellenot  v.  Lanbe's  Ex'r,  52  S.  B.  698, 
699,  700, 104  Va.  842. 

"The  term  "party  walV  is  said  to  express 
a  meaning  rather  popular  than  legal.  It  has 
^een  defined  broadly  as  a  wall  between  ad- 
oinlng  estates  T^ich  is  used  for  the  common 
teneflt  of  both,  chiefly  in  supporting  the  tim- 
ers used  In  the  construction  of  contiguous 
uildings  on  such  estates.  It  has  been  said 
lat,  strictly  speaking,  a  party  wall  is  one 
lilt  or  supposed  to  have  been  built  at  the 
int  expense  and  upon  grounds  owned  in 
mmon,  so  that  each  adjoining  proprietor 
s  an  undivided  Interest  in  every  part  of  the 
II  and  in  the  ground  on  which  it  stands.*' 
)tt  y.  Balrd,  108  N.  W.  737,  739,  145  Mich. 

olid  stmotiire 

"The  term  'party  wall'  is  usually  applied 
uch  walls  as  are  built  on  the  land  of  an- 
r  for  the  common  benefit  of  both,  in  sup- 
ing  timbers  used  in  the  construction  of 
guous  buildings.  And  a  division  wall 
become  a  'party  wall'  by  agreement,  el- 
actual  or  presumed"  (quoting  .and  adoptr 
e  definition  in  Barry  v.  Edlavitch,  35 
L71,  84  Md.  Ill,  33  L.  R.  A.  294;  and 
y  V.  Habersack,  35  Atl.  97,  84  Md.  126). 
sage  the  words  'party  wall'  and  'partl- 
rair  have  come  to  mean  a  solid  walL" 
rty  wall'  is  Intended  to  serve  the  pur- 
f  a  complete  division  between  adjoin- 
uses"  and  "must  ordinarily  be  constru- 
uean  a  solid  wall  without  windows  or 
rs."  Cogglns  &  Owens  v.  Carey,  66 
?,  678,  106  Md.  204,  10  L.  R  A.  (N.  S.) 
?4  Am.  St*  Rep-  468. 

entirely  on  land  of  one  owner 

rail  need  not  necessarily  rest  equally 
ining  lots  to  constitute  it  a  "party 
It  may  even  be  wholly  on  one  of  the 
'  still  be  a  party  wall  if  so  intended 
builder,  or  subsequently  recognized 
ted  by  the  owners  as  a  party  wall, 
le  ILdbrary  Co.  v.  University  of  Penn- 
69  Atl.  861,  862,  220  Pa.  328. 

11  erected  as  a  dividing  line  between 

iiigrs  built  at  the  same  time  for  the 

•enefit  and  convenience  of  the  adja- 

»rs,    and    erected  under  a  contract 

ie  o^wners,  with  flues  to  be  used  by 

openings   left  for  the  insertion  of 

rafters  on  both  sides,  is  a  *'party 

:  a   -wall  built  entirely  on  the  land 

tie  owners,  and  never  used  by  the 

wner    for   any  purpose,  or  a  wall 


not  built  at  joint  expense,  nor  under  a  con- 
tract between  the  parties,  and  containing 
windows  in  it  without  openings  for  Joists  or 
rafters,  Is  not  a  party  wall.  Klefer  v.  Dick- 
son, 84  N.  E.  523,  525,  41  Ind.  App.  543. 

PASS 

See  Duly  Passed;  Free  Pass;  Wagon 
Pass. 

Shipper's  pass,  see  Shipper's  Pass — Ship- 
per's Ticket. 

Body  of  wmtov 

A  defined  channel,  extending  between 
Padre  and  Mustang  Islands,  through  which 
the  tide  flows  and  ebbs,  leading  from  the  in- 
terior end  of  a  strait  to  Corpus  Christi  Bay. 
one  of  the  coast  waters  of  Teicas  on  the  Gulf 
of  Mexico,  through  which  channel  the  Gulf 
waters  flow,  is  a  part  of  the  Corpus  Christi 
"pass,"  within  Pen.  Code  1895,  art  529g,  as 
amended  by  Acts  31st  Leg.  (1st  Bx.  8e^.)  c. 
23,  prohibiting  the  taking  of  fish,  except  by 
hook  and  line,  from  all  waters  within  one 
mile  on  either  side  of  all  passes  leading  from 
the  Texas  coast  waters  into  the  Gulf  of 
Mexico.  Gibson  v.  Sterrett  (Tex.)  144  S.  W. 
1180,  1191. 

Coin  or  bank  note 

The  plain  or  ordinary  or  usual  sense  of 
the  word  "pass,"  as  applied  to  coin  or  bank 
notes,  is  to  deliver  in  exchange  for  something 
else,  and  is  equally  expressed  by  the  words 
"sell,"  "exchange,"  or  "deliver."  State  v. 
Standifer,  106  S.  W.  17,  20,  209  Mo.  264 
(quoting  State  v.  Watson  65  Mo.  115). 

The  word  "pass,"  as  applied  to  coin  or 
bank  notes,  is  to  deliver  in  exchange  for 
something  else,  and  is  equally  expressed  by 
the  words  "sell,"  "exchange,"  or  "deliver." 
Therefore  selling,  exchanging,  or  delivering 
a  bank  bill  or  a  piece  of  money  is.  In  common 
parlance,  passing  the  bill  or  money.  State 
V.  Harroun,  98  S.  W,  467,  470,  199  Mo.  519. 

« 

Forged  infltmment 

The  gravamen  of  the  offense  of  forgery 
is  not  the  act  of  "passing  or  uttering  an  al- 
leged forged  instrument,"  but  the  knowledge 
that  such  instrument  was  forged  at  the  time 
it  was  passed.  Gaut  v.  State,  94  S.  W.  1034, 
1036,  49  Tex.  Cr.  R.  493. 

Loan 

A  representation  by  a  vendor  that  a  third 
person  had  accepted  a  loan  on  the  premises 
for  a  sped  flee  amount,  while  the  third  person 
had  as  a  fact  declined  to  "pass"  a  loan  for 
that  amount  because  of  the  construction  of  a 
wall  on  the  premises,  is  a  material  represen- 
tation as  to  value  and  the  facility  with  which 
the  purchaser  may  complete  the  purchase  by 
mortgaging  the  property ;  the  word  "pass" 
being  equivalent  to  "accept."  Kreshover  v, 
Berger,  119  N.  Y.  Supp.  737,  738,  135  App. 
Dlv.  27. 
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Property 

As  revert,  see  Revert. 

The  estate  of  a  wife,  a  resident,  dying 
Intestate,  leaving  a  husband  and  no  descend- 
ants, does  not  "pass"  to  the  husband  under 
the  intestate  laws,  within  Tax  Law  (Consol. 
Laws  1909,  c.  60)  §  220,  imposing  a  tax  on  the 
transfer  of  property  "passing  under  intestate 
laws,"  but  the  estate  devolves  on  the  husband 
by  operation  of  law.  In  re  Green's  Estate, 
129  N.  Y.  Supp.  54,  144  App.  Div.  232;  124 
N.  Y.  Supp.  863.  68  Misc.  Rep.  1. 

The  term  "pass  by  will  or  by  the  intes- 
tate laws  of  this  state,"  in  the  collateral  in- 
heritance tax  law  (Acts  1896,  p.  38,  No.  46), 
imposing  a  tax  on  all  property  which  s^all 
"pass  by  will  or  by  the  intestate  laws  of  this 
state,"  means  to  pass  by  virtue  of  the  law 
governing  intestate  or  testate  succession, 
and,  as  the  succession  of  debts  due  to  a  de* 
cedent  domiciled  within  the  state  from  non- 
residents of  the  state  is  governed  by  the  state 
of  the  residence  of  the  debtors,  the  act  does 
not  impose  a  tax  on  such  debts.  Miller  y. 
Wilbur,  56  Atl.  280,  281,  76  Vt  73. 

The  title,  "An  act  to  amend  an  act  enti- 
tled 'An  act  to  tax  intestates*  estates,  gifts^ 
legacies,  devises  and  collateral  inheritance  in 
certain  cases,' "  is  sufficiently  comprehensive 
to  include  the  subject-matter  of  section  1, 
subd.  2,  providing  that  a  tax  may  be  imposed 
when  the  transfer  is  by  will  of  property 
within  the  state  and  decedent  was  a  nonresi- 
dent at  death;  the  word  "transfer"  being 
used  as  synonymous  with  "passing,"  "change 
of  title,"  or  "change  of  possession."  Dixon 
V.  Russell,  73  Atl.  51,  53,  78,  78  N.  J.  Law, 
296. 

Laws  1909,  c.  490,  pt.  4,  §  1,  provides  that 
a  succession  tax  shall  be  imposed  upon  all 
property  which  shall  "pass  by  will."  A  will 
leaving  practically  all  of  the  property  of  the 
testator  to  her  two  nephews  was  contested  by 
a  sister  of  the  testator  and  an  heir  at  law, 
and  the  parties  therein  made  an  agreement 
by  which  the  sister  was  to  have  one-half  of 
the  estate  and  each  of  the  two  nephews  was 
to  have  one-quarter,  which  agreement  was 
confirmed  by  the  probate  court  and  a  decree 
entered  thereon  under  Rev.  Laws,  c.  148,  {{ 
16-17.  Held,  that  the  phrase  "pass  by  will" 
describes  only  property  that  passes  by  the 
terms  of  the  will  as  written,  and  not  as 
changed  by  an  agreement  for  compromise, 
and  the  amount  of  the  tax  was  to  be  deter- 
mined in  accordance  with  the  terms  of  the 
will.  Baxter  v.  Stevens,  95  N.  E.  854,  856, 
209  Mass.  459. 

St  1905,  c.  314,  authorizing  an  inherit- 
ance tax,  provides  in  sections  1,  2,  7,  9  and  28 
that  all  property  which  shall  pass  by  will 
shall  be  subject  to  a  tax,  and  provides  for  the 
rate  of  tax  and  method  of  collection,  and  also 
by  section  12  provides  that,  when  any  debt 
shall  be  proven  against  the  estate  after  the 


tax  has  been  paid,  etc.,  a  refund  of  a  propor 
tion  of  the  tax  shall  be  made.  Code  Cir. 
Proc.  §  1465,  provides  that  during  the  admin- 
istration the  probate  court  may  set  apart  t 
homestead  for  the  surviving  spouse  and  mi- 
nor children.  Code  Civ.  Proc.  §{  1466,  1467, 
provides  that  the  probate  court  may  make  a 
reasonable  allowance  for  maintenance  of  the 
family,  which  shall  be  paid  in  preference  to 
all  debts,  except  funeral  charges  and  ex- 
penses of  administration.  Held,  that  the 
homestead  set  apart  by  the  probate  couit  aad 
the  allowance  as  well  did  not  pass  under  the 
will,  but  by  the  order  of  the  probate  court, 
especially  in  view  of  section  12,  and  heoce 
the  words  in  the  taxing  act,  shall  "pass  by 
will,"  did  not  cover  such  property,  and  a  tax 
on  their  value  was  erroneous.  In  re  Ken- 
nedy's Estate,  108  Pac.  280,  282,  157  CaL  517, 
29  L.  R.  A  (N.  S.)  428. 

PASSABLE  HIOHWAT 

Where  a  part  of  a  consideration  of  a 
deed  was  an  agreement  by  the  grantee  to 
open  a  "passable  highway"  for  public  utility, 
the  width  of  the  highway  not  bd.ng  specified, 
the  parties  contemplated  that  the  way  sboald 
be  suitable  to  the  particular  locality.  Ya- 
natta  v.  Waterhouse^  71  N.  B.  159,  160;  33 
Ind.  App.  516. 

PASSAGE 

See  Continuous  Passage ;  Final  Passage: 
Prior  to  the  Passage. 

PASSAGE  OF  ACT 

The  word  "passed,"  in  the  oonstitutioDal 
provision  that  an  act,  when  passed,  shall  be 
presented  to  the  Governor,  who  may  approve 
or  withhold  his  approval,  means  passed  la 
the  manner  prescribed  by  the  ConstitutioD; 
and,  if  the  Governor  does  approve,  his  ap- 
proval is  not  conclusive  of  the  validity  of  the 
statute.  Rash  v.  AUen  (DeL)  76  Aa  870^ 
381,  1  Boyce,  444. 

As  time  of  beeomins  a  la^r 

Act  approved  March  26,  1911  (Laws 
1911,  p.  283),  changing  the  time  for  boldias 
terms  of  circuit  court  In  the  Eleventh  judi- 
cial district,  and  requiring  tlie  terms  in 
Desha  county  to  be  held  on  the  third  Mon- 
day in  January  and  the  fourth  Monday  in 
August,  and  providing  that  it  shall  **take 
effect  and  be  in  force  ninety  days  from  and 
after  its  passage,"  became  effective  August 
24,  1911,  the  word  "passage"  meaning  ai>- 
proval  of  the  Governor.  Jackson  v.  Statp. 
142  S.  W.  1153,  1154,  101  Ark.  473. 

The  term  "passage  of  this  act,**  In  Act 
March  15,  1907  (Laws  1907,  p.  398,  c  li3>. 
requiring  an  action  to  cancel  a  tax  deed  to 
be  brought  within  three  years  from  the  isso- 
ance  of  the  deed,  provided  that  Uie  act  shall 
not  apply  to  actions  on  deeds  heretofore 
Issued  is  they  be  commenced  within  one  year 
after  the  ^'passage  of  this  act,**  means  the 
time  the  act  was  actually  passed  by  tbe  In- 
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islature  and  approved  by  the  Governor,  and 
not  the  time,  90  days  after  the  adjournment 
of  the  Legislature,  when  the  act  went  Into 
?ffect,  there  being  nothing  In  the  act  requir- 
ng  a  resort  to  technical  or  secondary  mean- 
ngs  of  the  words  to  give  the  act  meaning 
ind  effect  Cordlner  v.  Dear,  104  Pac.  780, 
5  Wash.  479. 

The  word  "passage,"  as  used  In.  Colo- 
ado  Act  March  14,  1902  (Laws  1902,  p.  23, 

1)  f  2,  providing  that  every  railroad  com- 
my  shall,  within  six  months  after  the  pas- 
ge  of  the  act,  build  and  maintain  fences 
1  the  sides  of  Its  roads,  etc.,  means  six 
)Dths  after  the  approval  of  the  act,  so  that 
]ces  built  six  months  after  the  approval 
the  act  were  built  within  the  time  requir- 

by  the  act.  Denver  &  R.  G.  R.  Co.  v. 
3nnaman,  100  Pac.  414,  415,  45  Colo.  264. 

i»  time  of  taUiis  efleot 

While  an  act  of  the  Legislature  is  pass- 
w^hen  it  is  approved  by  the  Governor,  the 
sions  are  uniform  in  holding  that  the 
ruage  "at  the  time  of  the  passage  of  the 

means  when  the  act  takes  effect.  Mills 
t&te  Board  of  Osteopatliic  Registration 

Examination,  98  N.  W.  19,  135  Mich. 
3  Ann.  Gas.  735. 

fn  view  of  the  constitutional  pirovlaion 
no  act  shall  take  effect  until  90  days 
its  passage,  the  expression  "after  the 
ge  of  the  act,'*  used  in  a  law  not  con- 
tg  an  emergency  clause,  means  after 
ct  goes  into  force.  Harding  v.  People, 
c.  727,  10  Colo.  387,  392. 

Che  word  'passage*  is  used  in  connec- 
ith  legislation  in  several  senses.  The 
on  of  a  measure  by  either  House  is 
i  of  as  its  'passage*  through  that 
The  final  adoption  of  a  bill  by  both 
ouse  and  the  Senate  is  commonly 
of  as  its  ^passage.*  Again,  after  such 
n  by  the  Legislature,  the  approval  of 
oy  a  Governor  is  properly  called  its 
?/  Where  acts  take  effect  from  their 
},'  the  tUne  of  approval  by  the  Gover- 
ot  final  adoption  over  his  veto  or  of 
K?ouiiug  laws  without  his  signature 
^  called  tbe  time  of  their  'passage' ; 
3re  the  word  is  employed  in  an  act 
I  finally  passed  at  one  time  to  take 
a  later  time,  it  may  by  reason  of  a 
t  common  usage  be  taken  as  refer- 
the  latter  date,  unless  such  a  con- 
is  contrary  to  the  intention  appear- 
tlie  wbole  statute."  Scales  v.  Mar- 
S.  W.  »45,  946,  96  Tex.  140.  Article 
\  St.  1S79  (art  3352,  Sayles'  Ann. 
SOT),  as  amended,  and  approved  by 
nor  ^piil  1,  1895,  removed  the  dis- 
t  naarrled  women  entitled  to  com- 
t  tar  tJbie  recovery  of  real  property 
article,  but  postponed  its  operation 
I  until  one  year  "after  the  passage 
t.*'      Acta  of  the  Legislature  take 


effect  90  days  after  the  adjournment  of  the 
Legislature.  Held,  that  the  words  "after 
the  passage  of  this  act"  meant  after  the  act 
took  effect,  and  hence  a  married  woman 
bringing  suit  March  29,  1901,  was  not  barred 
by  the  five-year  statute  of  limitation.  Shook 
V.  Laufer  (Tex.)  100  S.  W.  1042,  1045  (quot- 
ing and  adopting  definition  in  Scales  v. 
Marshall,  70  S.  W.  945,  96  Tex.  140,  and  cit- 
ing Galveston,  H.  &  S.  A.  Ry.  Co.  y.  State,  17 
S.  W.  72,  81  Tex.  598). 

Under  Laws  1903,  p.  684,  c.  445,  direct- 
ing Gove  county  commissioners  at  their  first 
regular  meeting  after  the  passage  of  the  act 
to  publish  a  notice  for  six  weeks  that  they 
would  consider  a  petition  for  the  establiah- 
ment  of  a  county  high  school,  the  words 
"passage  of  the  act"  must  be  construed  as 
meaning  the  time  of  its  taking  effect,  and  a 
notice  published  for  seven  weeks,  only  five 
of  which  were  after  the  date  when  the  act 
took  effect,  is  insufficient.  State  v.  Bentley, 
101  Pac.  1073,  1075,  80  Kan.  227. 

PASSAGEWAY 

"The  word  'passageway*  cannot  be  any 
broader  in  its  signification  than  *way'  or 
'highway,'  and  can  have  essentially  no  dif- 
ferent meaning."  Hence  the  reservation  of 
the  privilege  of  a  passway,  reading  "pass- 
way"  as  "passageway,"  was  merely  the  res- 
ervation of  a  way  or  right  of  passage  over 
the  ground.  Chandler  v.  Goodrldge,  28  Me. 
78,  82. 

Greater  New  York  Charter  (Laws  1897, 
a  378)  I  762,  makes  the  manager  of  a  thenter 
subject  to  penalty  for  causing  or  permitting 
any  person  to  stand  or  sit  in  the  aisles  and 
passageways  during  performances,  or  for 
neglecting  or  refusing  to  cause  such  i>erson8 
to  forthwith  vacate  such  aisles  or  passage- 
ways on  being  notified  of  their  occupancy 
thereof.  Held  that,  where  the  only  entrance 
to  the  main  floor  of  a  theater  is  through  a 
center  door,  and  persons  entering  such  door 
are  compelled  to  pass  behind  the  rows  of 
seats  to  gain  the  aisle  on  either  side  of  such 
floor,  the  space  in  the  rear  of  the  seats  be- 
tween the  said  aisles  is  embraced  within  the 
term  "aisles  and  passageways"  of  the  char- 
ter; and,  where  the  gallery  is  so  arranged 
that  the  only  way  a  person  can  pass  from 
one  side  to  the  other,  without  going  down 
the  stairs,  cros^jing  on  the  main  floor  and 
ascending  the  stairs  is  by  passing  back  of  the 
seats,  the  space  back  of  the  seats  is  a  "jms- 
sageway**  within  the  charter.  Waldo  v, 
Seelig,  126  N.  Y.  Supp.  798,  800,  70  Misc. 
Rep.  254. 

"A  'passageway,'  within  the  meaning 
of  the  statute  (Charter,  |  762),  is  that  por- 
tion of  the  building  through  which  persons 
going  to  or  from  their  seats  are  accustomed 
to,  and  must  of  necessity,  pass."  Where  a 
theater  has  a  front  and  a  side  entrance,  both 
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of  whlcb  are  permitted  to  be  used,  and  peo- 
ple are  permitted  to  stand  in  a  space  neces- 
sary for  a  passageway  in  the  use  of  the  side 
entrance  alone,  the  manager  Is  liable  to  the 
penalty  imposed  by  Laws  1897,  pp.  263,  272, 
c.  378  (Charter.  |§  762,  773),  forbidding  the 
manager  to  cause  or  permit  any  person  to 
occupy  a  "passageway"  during  a  perform- 
ance. Sturgis  V.  Hayman,  84  N.  Y.  Supp. 
126,  127  (quoting  and  adopting  definition  in 
Sturgis  y.  Grau,  79  N.  Y.  Supp.  843,  39  Misc. 
Rep.  330). 

Am  stmotnre 

See  Structure. 

PASSBOOK 

A  "passbook"  Issued  by  a  savings  bank, 
even  when  construed  in  the  light  of  the 
statute  pertaining  thereto,  is  an  evidence  of 
the  contract  between  the  bank  and  the  de- 
positor, though  the  statement  in  the  book 
may  be  conclusive  as  between  them.  There- 
fore a  depositor  may  assign  or  transfer  his 
interest  in  his  deposit  without  the  delivery 
of  the  "passbook"  representing  the  deposit, 
and  the  bank  is  bound  to  recognize  such  an 
assignment,  though  the  transferee  may  not 
have  possession  of  the  "passbook."  Augs- 
bury  y.  ShurUiff,  99  N.  Y.  Supp.  989,  993,  114 
App.  Div.  626. 

PASSED  UPON 

Under  P.  S.  1986,  which  prohibits  review 
of  questions  of  variance  not  raised  and  pass- 
ed upon  in  the  trial  court,  unless  the  vari- 
ance is  material  and  substantially  affects  the 
"right  of  the  matter,"  a  question  of  variance 
raised  in  the  county  court  cannot  be  deemed 
to  have  been  passed  upon  within  the  mean- 
ing of  the  section  where  the  variance  did  not 
affect  the  right  of  the  matter  and  the  pror 
ceedings  below  were  pro  forma,  since  In 
dealing  with  a  variance  not  affecting  the 
right  of  the  matter  the  court  has  a  discre- 
tionary power  which  cannot  be  exercised 
pro  forma.  Fitzsimons  v.  Richardson,  Twigg 
Si  Co.,  84  AtL  811,  814,  86  Vt  229. 


See  Private  Passway. 

PASSWAY  FOB  AIX  PUBPOSES 

The  natural  and  ordinary  import  of  a 
grant  of  a  passway  for  all  purpos^es  is  that  a 
general  right  of  passage  for  whatever  pur- 
pose and  between  whatever  termini  might 
best  suit  the  convenience  of  or  be  deemed 
most  beneficial  to  grantee  was  intended  to 
be  created,  and  there  is  nothing  in  It  inti- 
mating that  the  way  was  created  for  the 
special  purpose  of  providing  a  means  of 
ingress  and  egress  to  or  from  grantee*s  land 
and  from  or  to  the  street  Sweeney  v.  Land- 
ers, Fraty  &  Clark,  69  Atl.  666,  567,  80  Conn. 
575. 


PASSENGER 

See   Actually  Riding  as  a   Pass^ger; 

Common  Carrier  of  Passengers;  Foot 

Passenger. 
Engaged  in  becoming  a  passeng^,  see 

Engaged. 

The  relation  of  carrier  and  passenger 
may  exist  Independent  of  any  contract  be- 
tween the  parties  for  transportation.  The 
test  in  determining  who  are  "passengers' 
is  whether  the  person  desiring  passage  in 
good  faith  oflTered  himself  for  the  purpose  of 
being  carried  as  a  passenger,  and  that  he 
was  as  such  accepted  and  received  by  the 
carrier,  who  undertook  to  transport  him. 
Schuyler  v.  Southern  Pac  Co.,  109  Paa  ^^, 
470,  37  Utah,  581. 

The  relation  of  passenger  and  carrier 
begins  when  one  puts  himself  in  the  care  of 
the  carrier,  or  directly  within  its  control, 
with  the  bona  fide  Intention  of  becoming  t 
passenger,  and  is  accepted  as  such  by  the  car. 
rier,  and  of  necessity  the  existence  of  the 
relation  is  commonly  to  be  Implied  from  the 
attending  circumstances.  Strong  v.  North 
Chicago  St.  R.  Co.,  116  111.  App.  2i6,  250. 

The  fact  that  a  plaintiff  claiming  that  he 
was  a  passenger  made  statements  upon  cross- 
examination  which  tended  to  show  that  he 
was  not  a  passenger  does  not  establish  his 
nonstatus  as  a  passenger  where  there  was 
ample  evidence  In  the  case  without  such 
statement  to  establish  that  he  was  In  fact  a 
"passenger."  Chicago  Union  Traction  Co.  r. 
Lowenrosen,  78  N.  E.  818,  222  111.  506. 

The  relation  of  passenger  and  carrier  be- 
gins when  one  Intending  to  become  a  passen- 
ger enters  on  the  carrier's  premises,  and  con- 
tinues until  the  passenger  knows  of  his  ar- 
rival at  the  place  of  destination,  and  has  a 
reasonable  time  to  alight  and  leave  the  prem- 
ises. Powell  y.  Philadelphia  &  R.  By.  Ox. 
70  AtL  268,  270,  220  Pa.  638,  20  L^  R  A. 
(N.  S.)  1010. 

Where  plaintiff,  with  certain  other  ex- 
cursionists, engaged  an  ordinary  passensf*' 
car  for  transportation  to  another  dty  and 
return,  with  the  right  to  use  the  car  while 
on  the  switch,  awaiting  return,  plaintiff  was 
not  a  passenger  In  going  to  the  car,  for  her 
own  accommodation,  as  It  was  standing  on 
the  switch  sometime  before  it  was  due  to 
leave  on  Its  return  trip.  Archer  v.  Union 
Pac.  Ry.  Co.,  85  S«  W.  934,  935,  110  Mol  App. 
340. 

Where  a  carrier  leased  motive  power,  the 
use  of  its  tracks,  and  train  operatives  to  a 
circus  company,  under  a  contract  exempting 
the  carrier  from  liability  for  all  injnrle&  the 
relation  of  "passenger  and  carrier^  did  not 
exist  between  the  railroad  company  and  as 
employ^  of  the  circus  ccHnpany,  trarellnc 
solely  by  virtue  of  his  employment,  who  waf 
not  a  party  to  such  transportation  contract, 
so   as  to   entitle  such  employ^   to  record 
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against  the  railroad  company  for  Injuries 
sustained  in  a  collision  between  two  sections 
of  the  circus  train.  Clough  t.  Grand  Trunk 
Western  R.  Co.,  155  Fed.  81,  84,  86  C.  0.  A. 
1,  11  L.  R.  A.  (N.  S.)  446. 

Where  a  '^passenger"  on  a  street  car  was 
refused  change  by  the  conductor,  and,  after 
voluntarily  dismounting  from  the  car  and 
awaiting  the  conductor  on  his  return  trip, 
spoke  to  him  in  an  office  of  the  street  railway 
comx>any  to  which  he  had  gone,  and  was  there 
assaulted  by  him,  the  company  was  not  lia- 
ble for  the  assault,  inasmuch  as  the  relation 
of  passenger  and  carrier  had  ceased,  and  the 
conductor  was  not  at  the  time  In  perform- 
ance of  his  duty.  Reilly  v.  New  York  City 
Ry.  COn  91  N.  Y.  Supp.  319,  321,  46  Misc. 
Rep.  72. 

Where  defendant  and  another  street  rail- 
way company  operated  cars  oyer  two  parallel 
tracks  in  common,  and  plaintiff,  a  passenger 
on  a  car  of  the  other  company,  was  Injured 
by  alighting  on  one  of  the  tracks  in  front  of 
one  of  defendant's  cars,  the  companies  being 
distinct,  defendant  was  not  liable  as  a  com- 
mon carrier,  plaintiff  being  a  traveler  upon 
the  street  as  far  as  defendant  was  concerned, 
and  hence  it  was  immaterial  whether  the 
other  company  was  negligent  in  leaving  open 
the  gate  on  its  platform  next  the  parallel 
track,  as  the  negligence  of  that  company 
could  not  be  imputed  to  defendant.  Foreman 
V.  Norfolk,  Portsmouth  &  Newport  News  Co., 
56  S.  B.  805,  806,  106  Va.  770. 

One  becomes  a  passenger  on  a  railroad 
when  he  puts  himself  into  the  care  of  the 
company  to  be  transported  under  a  contract, 
and  Is  received  and  accepted  as  such  by  the 
company;  and,  while  the  relation  is  common- 
ly to  be  implied  from  circumstances,  these 
must  be  such  as  to  warrant  an  implication 
that  the  one  has  offered  himself  to  be  carried 
and  tbe  other  has  accepted  his  offer  and  re- 
ceived bim;  and,  where  the  existence  of  the 
relation  is  in   controversy,  the  question  is 
whetber  the  person  has  presented  himself  in 
readiness  to  be  carried  under  such  circum- 
stances In  reference  to  time,  place,  manner, 
and    condition   that   the  company   must   be 
deemed  to  have  accepted  him  as  a  passen- 
ger.    Hogner  v.  Boston  Elevated  Ry.  Co.,  84 
N.   B.   464,  465,  198  Mass.  260,  15  L.  R.  A. 
(N.  S.)  960. 

An  employ^  of  an  express  company  em- 
ployed to  load  and  unload  express  matter 
into  and  from  railroad  cars  at  a  station  was 
not  a  passenger.  Piper  v.  Boston  &  M.  R. 
R.,  72  AtL  1024,  1030,  75  N.  H.  228. 

One  who  has  not  presented  himself  at 
tbe  passenger  station  of  a  railway  company 
or  otber  place  provided  for  the  reception  of 
passengers,  and  who  has  done  nothing  to  in- 
dicate to  the  company's  agents  or  employes 
that  be  intends  becoming  a  passenger,  and 
has  in  no  way  committed  himself  to  the  care 
or  control  of  the  company  or  placed  himself 


in  its  custody,  has  not  established  the  recip- 
rocal relation  of  carrier  and  "passenger,"  and 
cannot  be  regarded  as  a  passenger  being 
transported,  and  under  protection  of  the  stat- 
ute of  the  state.  Hicks  v.  Union  Pac.  R.  Co., 
107  N.  W.  798,  799,  76  Neb.  496. 

Persoa  about  to  take  paimgo 

One  who,  for  the  purpose  of  waiting  for 
a  train  on  which  he  is  to  take  passage,  en- 
ters the  waiting  room,  is  a  passenger.  Phila- 
delphia, B.  &  W.  R.  Ck>.  V.  Green,  71  Atl. 
986,  988,  110  Bid.  32. 

The  relation  of  passenger  and  carrier 
begins  as  soon  as  one,  intending  in  good  faith 
to  become  a  ''passenger,"  enters  the  carrier's 
premises  for  that  purpose,  and  the  carrier's 
responsibility  dates  from  that  time.  Riley 
V.  Vallejo  Ferry  Co.,  173  Fed.  831,  333. 

'*To  give  rise  to  the  relation  of  passen- 
ger and  carrier,  there  must  be  not  only  an 
intent  on  the  part  of  the  former  to  avail 
himself  of  the  facilities  of  the  latter  for 
transportation,  but  also  an  express  or  implied 
acceptance  by  the  latter  of  the  former  as  a 
•passenger.' "  One  intending  to  board  a 
street  car,  who  approached  it  from  the  rear, 
and  was  in  a  position  where  the  conductor, 
in  looking  out  for  intending  passengers, 
would  not  ordinarily  have  seen  her,  and  who 
was  not  seen  by  the  conductor,  who  did  look 
out  towards  the  rear  before  giving  the  signal 
to  start,  was  not  a  **passenger."  Foster  v. 
Seattle  Electric  Co.,  76  Pac.  995,  998,  35 
Wash.  177  (quoting  and  adopting  definition 
in  6  Cyc.  p.  538). 

"So  long  as  a  person  merely  intends  to 
be  carried  but  has  not  reached  any  place 
provided  for  passengers  or  used  for  their 
accommodation,  he  is  not  a  'passenger.'" 
Where  one  intending  to  become  a  passenger 
had  not,  within  a  reasonable  time  prior  to 
the  arrival  of  the  train  which  he  intended  to 
take,  placed  himself  on  the  platform  provided 
for  the  use  of  passengers,  and  where  he  at- 
tempted to  cross  a  track  with  a  view  to 
reaching  the  platform  and  was  struck  by  a 
train,  he  was  not  a  ^'passenger."  Gregg  v. 
Northern  Pac.  R.  CJo.,  94  Pac.  913,  915,  49 
Wash.  183. 

It  is  not  necessary  to  constitute  one  a 
"passenger"  that  he  should  have  had  a  ticket, 
or  that  he  should  have  been  actually  upon 
the  train  of  the  defendant.  If  the  Jury  be- 
lieve that  it  was  the  bona  fide  intention  of 
plaintiff's  intestate,  at  the  time  of  the  acci- 
dent, to  board  defendant's  train,  and  that  de- 
fendant had  knowledge  of  that  fact,  or  that 
the  acts  and  conduct  of  deceased  and  the 
other  facts  and  circumstances  were  such  as 
to  reas<mably  inform  or  notify,  defendant 
that  he  intended  to  board  the  train,  he  was 
entitled  to  such  care  and  protection  on  the 
part  of  defendant  as  is  required  under  the 
law,  where  the  relation  of  passenger  and  car- 
rier exists.    MacFeat  y.  Philadelphia,  W.  A 
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R  R  Go.  (Del)  02  Aa  898,  906»  5  PennewUl, 
62. 

Under  a  rule  of  the  Railroad  Oommlaslon 
that  at  junction  points  railroad  companies 
shall  open  their  depot  waiting  room  for  the 
accommodation  of  the  traveling  public  at 
least  30  minutes  before  the  schedule  time  of 
the  arrival  of  all  passenger  trains,  and  that 
at  local  or  nonjunction  points  such  waiting 
rooms  shall  likewise  be  open,  provided  they 
shall  not  be  required  to  be  opened  nor  kept 
open  after  10  o'clock  p.  m.,  except  after  de> 
layed  trains  due  before  that  hour,  in  which 
case  the  rooms  shall  be  kept  open  untU  the 
actual  arrival  of  the  delayed  trains,  one 
whose  coming  to  the  depot  to  take  a  train 
is  not  within  the  limitations  of  the  rule  is  not 
a  passenger.  Smith  v.  Seaboard  Air  Line 
Ry.  Co.,  73  S.  E.  523,  526,  10  Ga.  App.  227. 

One  having  a  mileage  book  good  on  a 
railroad  and  undertaking  to  board  a  train 
by  passing  along  the  platform  of  a  freight 
house,  where  he  had  been  to  check  his  trunks 
by  the  Invitation  of  the  railroad,  was  a  "pas- 
senger." Plneus  V.  Atlantic  Coast  Line  R. 
Co.,  53  S.  E.  297,  140  N.  0.  450,  111  Aul  St. 
Rep.  856. 

One  holding  a  permit  to  ride  on  a  freight 
train  while  on  his  way  to  the  yards  of  a  com- 
pany to  board  a  caboose  which  does  not  car- 
ry passengers  except  by  special  permission 
is  not  a  passenger  being  transported  over 
the  road  within  Cobbey's  Ann.  St.  1903,  § 
10,039,  and  the  duty  which  the  company  owes 
to  him  is  only  that  of  ordinary  care.  Chi- 
cago, B.  St  Q.  R.  Co.  V.  Mann,  111  N.  W.  379, 
381,  78  Neb.  541. 

Ordinarily,  when  one  goes  to  a  railroad's 
station  to  take  the  next  train,  he  becomes 
in  contemplation  of  law  a  passenger,  wheth- 
er he  has  actually  bought  a  ticket  or  not, 
provided  he  goes  within  a  reasonable  time 
before  the  schedule  time  for  the  departure 
of  the  train,  and,  where  his  arrival  is  not 
within  such  reasonable  time,  the  carrier  owes 
him  no  duty,  save  such  as  it  owes  to  a  li- 
censee. Texas  Midland  R.  R.  v.  Griggs  CTex.) 
106  S.  W,  411,  412. 

Where  plaintiff  entered  the  ferry  house 
of  a  railroad  company  in  Philadelphia,  in- 
tending to  purcha.se  a  ferry  ticket,  having  a 
ticket  of  defendant,  another  railroad  com- 
pany, which  entitled  her  to  transportation 
including  the  ferriage,  and  was  injured  in 
the  ferry  house  while  on  her  way  to  the  tick- 
et office,  and  used  the  ferry  ticket  to  pay  her 
fare,  and  the  railroad  ticket  was  afterwards 
used  by  her  husband,  she  was  not  a  passen- 
ger of  defendant  railroad  company  at  the 
time  of  the  injury.  Vandegrlft  v.  West  Jer- 
sey &  S.  R.  Co.,  60  Ati.  184,  185,  71  N.  J. 
I^aw,  637. 

Same— Ooiac  to  trmMia.  with  ttoket 

A  person  who  has  purchased  a  ticket  for 
ma  transportation  and  is  at  the  station  await- 


ing arrival  of  the  train  Is  a  'passenger,"  and 
entitled  to  protection  as  such.  Keifner  t. 
Pittsburg,  C,  C.  St  Bt  Im  Rj.  Co.,  72  Aa 
263,  254,  223  Pa.  50. 

Same    Signaling  ear  to  stop 

One  who  in  good  fkith  signals,  In  the 
recognized  manner,  an  interurban  csr  with 
a  view  to  board  it,  which  signal  Is  rcsp^Mid- 
ed  to  by  the  motorman  by  whistling  or  set- 
ting his  brake.  Is  a  "passenger."  Karr  r. 
Milwaukee  Light,  Heat  &  Tniction  Co..  11.: 
N.  W.  62,  64,  132  Wis.  662,  13  Ll  B.  A  (N. 
S.)  283,  122  Am.  St  Rep.  1017. 

Same— Boarding  ear 

A  person  In  the  act  of  getting  upon  a 
street  car  is  a  "passenger."  Benjamin  t. 
Metropolitan  St  Ry.  Co.,  151  S.  W.  91,  W. 
245  Mo.  598. 

The  law  deems  the  relation  of  carrier 
and  passenger  to  exist  and  treats  one  as  a 
"passenger"  who  is  properly  on  the  stepa. 
entering  the  car.  Devoy  v.  St  Louis  Tran- 
sit Ck).,  91  S.  W.  140,  143,  192  Mo.  197  (dt- 
ing  Clark,  Street  Rys,  [2d  Ed.]  S  3 ;  Schepers 
V.  Union  Depot  R,  Co.,  29  S.  W.  712,  126  Mo. 
665 ;  Barth  v.  Kansas  City  EL  Ry.  Co.,  44  S. 
W.  778,  142  Mo.  535 ;  Booth,  Street  Ry.  Law, 
I  326). 

One  who  attempts  to  board  a  rapidly 
moving  train  does  not  become  a  passenger, 
though  he  may  have  a  ticket  for  it  Illlnola 
Cent  R.  Co.  v.  Cotter,  103  S.  W.  279,  280. 

A  person  becomes  a  "passenger"  on  a 
street  car  by  contract  express  or  implied. 
He  may  become  one  in  attempting  to  get  on 
a  car  at  a  place  provided  for  that  pju^ose, 
and  where  people  are  expected  to  take  pas- 
sage, though  his  attempt  fails.  But  a  man 
does  not  become  a  passenger  by  making  soch 
an  attempt  at  a  place  where  he  is  not  ex- 
pected, and  when  the  carmen  are  ignorant  of 
his  presence.  The  case  differs  from  that  of 
a  man  who,  by  license  of  a  defendant  was 
at  a  place  so  usually  occupied  by  penooa 
that  the  defendant  was  under  the  duty  of 
looking  out  for  his  welfare.  McCarty  v.  St 
Louis  &  S.  R.  Co.,  80  S.  W.  7,  8»  105  Mo. 
App.  596  (citing  Webster  v.  Fitchburg  R  Co.. 
37  N.  E.  165,  161  Mass.  298,  24  L.  B.  A  521 : 
Chicago  &  E.  I.  R.  Co.  v.  Jennings,  60  N.  E. 
818,  190  lU.  478,  54  L.  R.  A.  827). 

The  phrase  *'as  a  passenger,''  as  used  in 
Pen.  Code,  f  426,  subd.  2,  probibitiog  pa^ 
sons  from  getting  on  any  car  whfle  In  ibo- 
tion  for  the  purpose  of  obtaining  transport!' 
tion  as  a  passenger,  limits  the  applicatiOB  of 
the  section  to  obtaining  traBsportaUoa  oo 
passenger  trains,  as  those  are  the  only  tniv 
on  which  a  person  can  obtain  transportation 
*'as  a  passenger."  EbbI  v.  Brooklyn  Beigbts 
R.  Co.,  101  N.  Y.  Supp.  364,  366^  116  Ap^ 
Dlv.  683. 

Where  plainttlT  approached  an  electri** 
car  standing  at  a  station,  and  the  motormaa 
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being  asked  by  plaintiff's  companion  which 
car  would  leave  first,  replied  "this  one,**  abd 
plaintiff  walked  around  the  front  of  the  car 
toward  the  rear  of  the  same  and  attempted 
to  board  it,  the  relation  of  carrier  and  *'pa8- 
senger"  arose,  though  he  had  no  ticket,  and 
the  car  was  not  going  directly  towards  his 
direction.  Snipes  t.  Norfolk  &  S.  R.  Co.,  56 
S.  E.  477.  478,  144  N.  C.  18  (citing  Clark  v. 
Durham  Traction  Co.,  50  S.  B.  518,  188  N.  C. 
77,  107  Am.  St  Rep.  526). 

There  is  some  conflict  in  the  authorities 
as  to  when  the  relation  of  carrier  and  pas- 
senger begins  with  reference  to  railway  de- 
pots and  grounds ;  but  it  cannot  be  doubted 
that  when  a  person  is  on  the  steps  or  plat* 
form  of  the  car  which  is  open  for  the  recep- 
tion of  passengers,  in  the  act  of  entering  for 
the  purpose  of  becoming  a  "passenger,"  this 
relation  exists.  A  person  occupies  the  po- 
sition of  a  railroad  passenger,  as  respects 
the  railroad  company,  who,  having  approach- 
ed the  railroad  for  that  object,  undertakes, 
with  its  express  or  implied  consent,  to  trav- 
el in  the  car  provided  by  it  for  the  purpose ; 
and  the  relation  of  passenger  may  thus  arise, 
although  the  conveyance  has  not  started  on 
its  journey.  Georgia  Ry.  &  Electric  Co.  v. 
Cole,  57  S.  B.  1026,  1027,  1  Ga.  App.  83  (cit- 
ing Baldwin,  American  Railroad  Law,  300; 
Hutch.  Car.  f  565 ;  Chattanooga,  R.  &  C.  R. 
Co.  V.  Huggins,  15  S.  E.  848,  89  Ga.  494). 

Where  a  street  car  company  stops  a  car 
equipped  for  carrying  passengers  at  a  place 
selected  by  it  to  receive  passengers,  a  person 
who,  desiring  to  be  transported,  boards  or 
attempts  to  board  the  car  for  such  purpose, 
Lecomes  a  "passenj^er,"  as  the  stopping  of  the 
car  at  the  customary  place  is  an  implied  in- 
vitation to  those  waiting  to  take  passage. 
Hall  V.  Terre  Haute  Electric  Co.,  76  N.  B. 
334,  336,  38  Ind.  App.  43. 

Same— Transferrins    from    ome   emm   to 
anotHer 

"Plaintiff,  with  his  transfer  in  his  pock- 
ety   approached  the  car  with  two  other  pas- 
sengers^ and  at  the  time  of  the  injury  had 
one  foot  upon  the  steps  of  the  car  and  his 
riglit  hand  hold  of   the  rod.     These  facts 
plainly    make    him    a    'passenger.*    •    •    • 
Ttie  person  in  transferring  from  one  car  to 
another  is  still  a  'passenger*;    the  transfer 
being  but  a  part  of  the  trip  for  the  whole 
of   which  the  company  agrees  to  convey  in 
sa:fety."     Clark  v.  Durham  Traction  Co.,  50 
S.  B.  518,  519,  138  N.  C.  77,  107  Am.  St.  Rep. 
520  (citing  Joyce,  Electric  Law,  §  528 ;  Wash- 
ington &  Q.  Ry.  Co.  V.  Patterson,  9  App.  D. 
O-  423;    North  Chicago  St.  Ry.  Co.  v.  Kas- 
pers,  85  111.  App.  316;    Keator  v.   Scranton 
Traction  Co.,  43  Atl.  86,  191  Pa.  102,  44  h. 
R,   A.  546,  71  Am.  St  Rep.  758). 

persoA  on  eoBveyanee 

The  relation  of  carrier  and  passenger 
arises.pnly  from  a  con  tract,  express  or  im- i 


plied.  One  who  gets  on  the  train  of  one 
railway  company,  mistaking  it  for  that  of  an- 
other road,  and,  discovering  his  mistake 
after  the  cars  are  in  motion,  attempts  to 
alight,  but,  finding  while  he  is  on  the  bot- 
tom step  that  the  train  is  running  too  fast, 
changes  his  mind,  and  decides  to  pay  hlH 
fare  to  the  next  station,  is  not,  while  thus  on 
the  car  steps,  a  '"passenger."  De  Vane  v. 
Atlanta,  B.  &  A.  R.  Co.,  60  S.  E.  1079,  1080, 
4  Ga.  App.  136. 

A  "passenger"  is  one  who  enters  the  ve- 
hicle of  the  carrier  with  the  Intention  of  pay- 
ing, In  money,  the  usual  fare  for  his  trans- 
portation, or  who  is  supplied  with  a  ticket 
or  pass  entitling  him  to  ride  to  a  given  point. 
Powell  V.  St  Louis  &  S.  F.  R.  Co.,  129  S.  W. 
963,  970,  229  Mo.  246. 

A  **passenger"  who  purchased  a  ticket  to 
a  certain*  point,  but  who  on  reaching  such 
point  decides  to  go  further,  need  not,  in  or- 
der  to  preserve  his  protection  as  a  passen- 
ger, alight  from  the  train  and  then  re-enter, 
nor  expressly  notify  the  conductor  of  his 
purpose  to  continue  his  journey.  Anderson 
V.  Missouri  Pac.  R.  Co.,  93  S.  W.  394,  399, 
196  Mo.  442,  113  Am.  St  Rep.  748. 

An  allegation  that  plaintiff  took  passage 
on  a  street  car  at  a  designated  point  to  be 
carried  to  another  designated  point  shows 
the  relation  of  carrier  and  "passenger."  In- 
diana Union  Traction  Co.  v.  McKinney,  78  N. 
E.  203,  205,  39  tnd.  App.  86. 

An  arrangement  made  by  a  conductor  in 
charge  of  a  train,  with  respect  to  the  car- 
riage of  a  person  on  the  train,  is  binding  on 
the  carrier,  and  confers  on  such  person  the 
rights  of  a  "passenger."  St  Louis  South- 
western Ry.  Co.  of  Texas  v.  Fowler  (Tex.) 
93  S.  W.  484,  487. 

Same— Employ^  of  oarrler 

A  servant,  employed  in  the  power  house 
of  a  railway  company,  and  furnished  with  a 
free  pass  entitling  him  to  ride  upon  the  cars 
at  any  time,  and  about  his  own  business,  is 
a  passenger  when  riding  to  and  from  his 
place  of  labor,  and  not  a  fellow  servant  of 
the  motorman  in  charge  of  the  car.  Harris 
V.  City  &  B.  O.  R.  Co.,  70  S.  B.  859,  69  W. 
Va.  65,  Ann.  Cas.  1912D,  59. 

Libelant  was  employed  by  the  owners  of 
a  steamer  to  go  with  her  from  Mobile  to 
Cuba,  and  there  operate  a  gasoline  launch 
under  directions  of  the  master,  his  pay  to 
start  at  once,  but  he  was  to  perform  no  serv- 
ice until  he  reached  the  Cuban  port  Held, 
that  he  was  not  a  passenger  entitled  to  ac- 
commodations as  such.  The  Vueltabajo,  16$ 
Fed.  594,  596. 

A  railroad  flagman,  who  received  as 
compensation  for  his  services  a  weekly  sum 
of  money  and  transportation  tickets  on  the 
railroad  to  convey  him  to  and  from  his  work, 
was  a  passenger  while  riding  home  on  one  of 
the  tickets  after  his  day's  work  had  beea 
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f  uUy  completed.  As  a  general  rule  every  one 
on  a  passenger  train  of  a  railroad  company, 
who  is  there  for  the  purpose  of  carriage  with 
the  consent  of  the  company,  is  presumptive- 
ly a  "passenger."  An  employ 6  being  carried 
to  and  from  his  working  place  is  not  a  pas- 
senger, but,  if  he  is  carried  for  his  own  con- 
venience or  business,  he  is  a  passenger,  and 
if  an  employ^  pays  a  consideration  for  pas- 
sage, no  matter  in  what  form,  he  is  generally 
regarded  as  a  passenger.  Enos  v.  Khode  Is- 
land Suburban  Ry.  Co.,  67  Atl.  5,  6,  28  R.  I. 
291,  12  L.  R.  A.  (N.  S.)  244  (citing  ElUott, 
Railroads,  {  1578;  McNulty  v.  Pennsylvania 
R.  Co.,  38  Atl.  624,  525,  182  Pa.  479,  483,  38 
Jj.  R.  A.  376,  61  Am.  St  Rep.  721;  O'Donnell 
V.  Allegheny  Valley  R.  Co.,  59  Pa.  239.  98  Am. 
Dec.  336 ;  Vick  v.  New  York  Cent  &  H.  R. 
R.  Co.,  95  N.  Y.  267,  47  Am.  Rep.  36;  2  La- 
batt,  Master  &  Servant,  §  642e,  pp.  1833, 1834; 
Dickinson  v.  West  End  St.  Ry.  Co.,  59  N.  B. 
60,  177  Mass.  365,  368,  52  L.  R.  A.  326,  83 
Am.  St  Rep.  284;  Chattanooga  Rapid  Trans- 
it Co.  V.  Venable,  58  S.  W.  861,  105  Tenn. 
460,  469,  51  L.  R.  A.  886;  and  distinguishing 
lonnone  v.  New  York,  N.  H.  &  H.  R.  R.  Co., 
44  Atl.  592,  21  R.  I.  452,  46  L.  R.  A.  730,  79 
Am.  St  Rep.  812;  Shannon  y.  Union  R.  Co., 
63  Aa  488,  27  R.  I.  475). 

A  ship  carpenter  employed  on  a  steamer, 
being  taken  by  a  tug  to  New  York  after  the 
completion  of  his  work  on  the  steamer,  is  not 
a  "passenger."  The  Downer,  171  Fed.  571, 
573. 

An  employ^  of  a  stone  quarry  company 
who  has  no  connection  with  the  operation  of 
the  train  while  being  transported  to  and  from 
work  Is  a  "passenger"  of  the  railroad  com- 
pany over  whose  track  the  train  is  operated 
by  the  quarry  company  with  the  railroad 
company's  consent  Gregory  v.  Geonria  Gran- 
ite R.  Co.,  64  S.  E.  686,  688,  132  Ga.  587. 

An  employ^  of  a  street  railroad  company 
while  riding  on  a  car  to  his  place  of  work 
is  a  "passenger,"  if  he  so  rides  of  his  own  vo- 
lition and  pays  his  fare  in  coupons  issued  to 
him  by  the  company  as  a  part  of  his  wages. 
Hebert  v.  Portland  R.  Co.,  69  Atl.  266,  269, 
103  Me.  815,  125  Am.  St  Rep.  297,  13  Ann. 
Cas.  886. 

A  section  hand,  riding  to  work  on  a 
freight  train,  is  not  a  "passenger"  within  the 
common  meaning  of  the  term,  but  the  rail- 
road owes  him  the  duty  of  exercising  ordi- 
nary care  for  his  protection.  St  Louis,  I.  M. 
&  S.  Ry.  Co.  y.  Harmon,  109  S.  W.  295,  297, 
86  Ark.  503. 

Plaintiff,  having  been  sent  a  pass  by  one 
of  defendant's  officers  that  he  might  begin  a 
contemplated  employment  as  a  bridge  carpen- 
ter for  defendant,  boarded  one  of  defendant's 
trains.  After  the  conductor  had  first  accept- 
ed the  pass,  he  asked  plaintiff  to  see  It  again, 
and  then  in  the  presence  of  others  refused  to 
return  it,  saying  he  had  orders  to  take  it  up, 
and  after  demiindtng  that  plaintiff  pay  his 


fare  said:  "You  s- 


of  a  b- 


,  this  pan 

do^  not  belong  to  you."  Held,  that  plaintiff 
was  a  "passenger"  at  the  time,  and  that,  if 
he  was  injured  by  the  conductor's  miscon- 
duct, the  carrier  was  liable  therefor.  St 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Hill 
(Tex.)  103  S.  W.  227,  228. 

A  laborer  employed  to  work  on  the  tracks 
of  a  street  car  company,  who  travels  on  tbe 
company's  car  on  a  laborer's  free  pass  to  the 
place  where  he  is  ordered  to  work,  is  a  **pa$- 
senger,"  entitled  to  the  protection  of  a  pas- 
senger. Haas  V.  St  Louis  &  S.  Ry.  Co.,  90  S. 
W.  1155,  111  Mo.  App.  706. 

An  employ^  of  a  terminal  company,  kill- 
ed while  riding  home  on  a  car  operated  by 
the  company,  after  finishing  liis  day's  wort 
on  a  ticket  given  him  for  that  purpose  by  the 
company's  foreman  in  accordance  with  a  cus- 
tom of  the  comiwny,  was  a  ''passenger,"  and 
not  a  "fellow  servant,"  of  employte  operatins 
the  car,  though  he  did  not  pay  for  the  ticket 
and  the  ticket  was  not  furnished  as  a  part  of 
the  contract  of  employment  Indianapolis 
Traction  &  Terminal  Co.  v.  Romans,  79  N.  E. 
1068,  1078,  40  Ind.  App.  184  (citing  Dickinson 
V.  West  End  St.  R.  Co.,  69  N.  E.  00, 177  Utas^ 
365,  52  L.  R.  A.  326,  83  Am.  St  Rep.  2Si: 
Peterson  v.  Seattle  Traction  Co.,  63  Pac.  539. 
65  Pac.  643,  23  Wash.  616,  63  Ll  R.  A  586: 
Chattanooga  Rapid  Trans.  Co.  v.  Venable.  5S 
S.  W.  861,  105  Tenn.  460,  51  L.  R.  A.  886; 
Doyle  V.  Fitchburg  R.  Co.,  37  N.  B.  770,  162 
Mass.  66,  25  L.  R.  A.  157,  44  Am.  St  Rep. 
335;  Doyle  v.  Fitchburg  R.  Co.,  44  N.  B.  611, 
166  Mass.  492,  33  L.  R.  A.  844,  55  Am.  St 
Rep.  417;  Louisville  &  N.  R.  Co.  ▼.  Weaver. 
56  S.  W.  674,  108  Ky.  392,  50  L.  R.  A  381: 
Williams  v.  Oregon  Short  Line  R.  Co..  54 
Pac.  991,  18  rtah,  210,  72  Am.  St  Rep.  777. 
and  distinguishing  McDaniel  v.  Highland 
Ave.  &  B.  R.  Co.,  8  South.  41,  90  Ala.  61). 

Men  engaged  in  constructing  railroad 
tracks  were  taken  to  and  from  the  place  of 
work  in  a  special  car  furnished  by  the  com- 
pany for  the  mutual  accommodation  of  the 
men  and  the  company.  The  men  paid  no 
fare.  Held,  that  the  men  were  not  **pas9eD- 
gers."  Kilduff  v.  Boston  Elevated  Ry.  Co.. 
81  N.  B.  191,  195  Mass.  307,  9  L.  R  A  (X. 
S.)  873. 

An  employ^  of  a  railroad  company  trav- 
eling on  a  train  pursuant  to  a  direction  of 
the  company  was  entitled  to  protection  as  a 
"passenger."  Johnson  v.  Texas  Cent  R  Co.. 
93  S.  W.  433,  434.  42  Tex.  604. 

Same— Express  messenger 

An  express  messenger,  carried  in  a  sp^ 
dal  car  under  a  contract  of  the  carrier  with 
the  express  company  for  transportation  of 
express  matter,  is  a  "passenger"  for  hin». 
Davis  V.  Chesapeake  &  O.  Ry.  Co..  92  S.  W. 
339,  340,  122  Ky.  528,  5  L.  R.  A.  (N.  8.)  45S. 
121  Am.  St.  Rep.  481,  12  Ann.  Cas.  723. 

An  express  messenger,  while  riding  in 
a  railway  car  in  the  performance  of  the  da- 
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ties  of  his  employment,  is  not  a  "passenger/' 
nor  does  the  railroad  company  occupy  the 
relation  of  common  carrier  toward  him,  but 
of  a  private  carrier  only,  and  there  is  no  pub- 
lic policy  which  forbids  the  parties  from 
contracting  for  its  exemption  from  liability 
for  negligence  in  the  carrying  of  such  mes- 
senger; and  a  contract  with  the  express 
company  by  which  the  messenger,  as  a  con- 
dition of  his  employment,  assumes  all  risk 
of  injury  while  so  riding,  and  one  between 
the  express  and  railroad  companies  by  which 
the  former  agrees  to  hold  the  latter  indemni- 
fied against  claims  for  injuries  to  its  em- 
ploy^ whether  arising  from  negligence  or 
otherwise,  are  valid  and  effective  to  prevent 
a  messenger  Injured  in  collision  due  to  the 
negligence  of  railroad  employes  from  recov- 
ering therefor  against  the  railroad  company. 
Long  V.  Lehigh  Valley  R.  Co.,  130  Fed.  870, 
873,  66  C.  0.  A.  354  (dtlng  Blair  v.  Brie  Ry. 
Co.,  f»  N.  Y.  813,  23  Am.  Rep.  55). 

The  definitions  that  have  been  given  of 
the  word  '^passenger''  are  nearly  as  numer- 
ous as  the  different  occasions  that  have  aris- 
en to  state  its  meaning.  There  is  abundance 
of  authority  that  an  express  messenger  is  a 
passenger;  and,  as  he  is  present  upon  the 
train  in  pursuance  of  an  agreement  from 
which  the  railway  company  receives  a  finan- 
cial benefit,  he  is  essentially  a  passenger  for 
hire.  He  is  a  passenger  in  the  sense  that  he 
is  neither  a  mere  licensee,  a  trespasser,  nor 
an  employe  of  the  railroad  company,  but  one 
who,  through  his  employer,  the  express  com- 
pany, has  bargained  for  the  privilege  of  rid- 
ing upon  the  train.  He  is  not  a  passenger  in 
the  sense  that  his  primary  object  in  so  doing 
was  to  be  conveyed  from  one  point  to  an- 
other. Sewell  V.  Atchison,  T.  &  S.  F.  Ry.  Co., 
96  Pac.  1007,  1008.  78  Kan.  1  (citing  6  Words 
and  Phrases,  p.  5218). 

SAB&e—XeaTlnB  oar  temporarily 

A  passenger  during  his  journey  may 
alisbt  from  the  car  without  losing  his  status 
as  a  "passenger."  Zeccardi  v.  Yonkers  R. 
Co.,  83  N.  E.  31,  32,  190  N.  Y.  889.  17  L.  R. 
A.    (N.  S.)  770. 

A  "passenger"  who  alights  at  an  inter- 
mediate station  on  his  trip  for  any  purpose 
consistent  with  tne  character  of  a  passen- 
ger, with  the  express  or  implied  consent  of 
tHe  carrier  and  the  knowledge  by  it  that  he 
expects  to  return  and  continue  his  passage 
on  tlie  same  train,  does  not  lose  his  character 
as  a  passenger.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Price,  106  S.  W.  700,  701,  48 
Tex.    Civ.  App.  210. 

A  "passenger"  on  a  freight  train  does 
not  lose  his  character  as  a  passenger  by 
leaving  the  train  to  talk  with  an  acquaint- 
ance during  the  time  cars  are  being  switched 
at  a  station.  Arkansas  Cent.  R.  Co.  v.  Ben- 
nett,  102  &  W.  198,  201,  82  Ark.  398. 


A  "passenger"  on  a  railway  train  may 
alight  at  an  intermediate  station  from  mo- 
tives of  business  or  curiosity,  and  does  not 
thereby  forfeit  his  right  to  that  care  and 
precaution  required  to  be  exercised  by  the 
railway  company  for  his  safety  as  such,  and 
one  does  not  cease  to  be  a  "passenger"  by  so 
doing.  Texas  Midland  R.  R.  v.  Ellison,  87 
S.  W.  213,  216.  39  Tex.  Civ.  App.  172. 

Where  plaintiff  paid  his  fare  from  T.  to 
S.,  which  also  entitled  him  to  a  transfer  to 
B.,  which  the  conductor  promised  him  at  a 
certain  point,  but  at  the  point  named,  plain- 
tiff did  not  see  the  conductor,  and  at  S., 
where  it  was  necessary  for  him  to  change 
cars,  he  asked  for  the  transfer,  and  the  con- 
ductor requested  him  to  get  out  of  the  way 
of  the  other  passengers,  and  he  got  off  the 
car,  whereupon  a  dispute  arose  over  the 
transfer,  and  plaintiff  was  assaulted  by  the 
conductor,  held,  that  the  relation  of  passen- 
ger and  carrier  had  not  terminated.  Bloms- 
ness  V.  Puget  Sound  Electric  Ry.,  92  Pac. 
414,  417,  47  Wash.  620,  17  L.  R.  A.  (N.  S.) 
763. 

Where  a  passenger  on  a  crowded  street 
car  alighted  from  the  front  platform  at  a 
transfer  point  to  go  to  the  rear  platform, 
where  the  conductor  was  standing,  to  pro- 
cure a  transfer,  he  did  not  lose  his  status  as 
a  passenger,  defeating  recovery  from  the 
company  for  an  assault  by  the  motorman  and 
the  conductor.  Miller  v.  Brooklyn  Heights 
R.  Co.,  108  N.  Y.  Supp.  960,  961,  124  App. 
Div.  537  (citing  Parsons  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  21  N.  E.  145,  113  N.  Y.  355, 
362,  3  L.  R.  A.  683,  10  Am.  St.  Rep.  450;  Zee- 
cardi  V.  Yonkers  R.  Co.,  83  N.  E.  31,  190  N. 
Y.  389,  17  li.  R.  A.  [N.  S.]  770). 

Same— News  acent 

A  news  company's  agent,  who  Is  per- 
mitted to  ride  on  trains  under  a  contract  be- 
tween the  railroad  company  and  his  employ- 
er, is  not  a  "passenger."  Smallwood  v.  Bal- 
timore &  O.  R.  Co.,  64  AtL  732,  738,  215  Pa. 
540,  7  Ann.  Cas.  525. 

Same— NewsbQj 

A  newsboy,  entering  a  street  car  for  the 
purpose  of  selling  papers,  and  without  pay- 
ing fare,  is  not  a  "passenger"  but  a  mere 
licensee  or  trespasser,  and  the  company  owes 
him  no  duty,  except  to  use  ordinary  care  for 
his  preservation  after  discovering  his  peril, 
and  to  refrain  from  inflicting  willful,  reck- 
less, and  wanton  injury.  Rosenkovltz  v. 
United  Rys.  &  Electric  Co.  of  Baltimore  City, 
70  Ati.  108,  111,  108  Md.  306. 

Where  a  boy  boards  a  railroad  train  for 
the  purpose  of  selling  newspapers  under  a 
custom  which  permitted  such  sale,  but  did 
not  contemplate  continuance  on  such  train 
while  in  motion,  he  does  not  become  a  **pa8- 
senger,"  in  the  absence  of  his  declaration  of 
an  intention  so  to  do,  notwithstanding  he 
may  have  in  his  pocket  sufficient  money  with 
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which  to  pay  his  fare.    Chicago,  R.  I.  &  P. 
B.  Co.  V.  Moran,  117  111.  App.  42,  45. 

Same— Palace  ear  employ^ 

One  not  Id  the  employment  of  a  railroad 
company,  but  using  its  facilities  under  a  con- 
tract between  the  railroad  company  and  his 
employer,  the  Pullman  Car  Company,  which 
simply  permits  his  carriage  for  and  in  con- 
nection with  the  business  of  his  employer 
conducted  on  the  railroad,  is  not  a  **passen- 
ger,"  but  a  fellow  servant,  under  Act  April 
4,  1868  (P.  L.  58),  of  the  trainmen.  Lewis 
V.  Pennsylvania  R.  Co.,  69  Atl.  821,  822,  220 
Pa.  317,  18  L.  R.  A.  (N.  S.)  279,  18  Ann.  Cas. 
1142. 

Same— •Payment  of  fare 

Where  one  boards  a  railroad  train  with- 
out any  intention  to  pay  fare  for  his  trans- 
portation, he  does  not  become  a  '^passenger." 
Gates  V.  Qulncy,  O.  &  K.  C.  Ry.  Co.,  102  S. 
W.  50,  53,  125  Mo.  App.  334. 

It  Is  not  essential  to  establish  the  status 
of  a  "passenger"  to  show  that  fare  was  ei- 
ther paid  or  intended  to  be  paid.  Wabash  R. 
Co.  V.  JeUlson,  124  111.  App.  652,  662. 

A  "passenger"  Is  one  who  goes  upon  the 
train  of  a  railway  In  good  faith.  Intending  to 
pay  fare,  and  who  ia  able,  ready,  and  willing 
to  do  so.  Trinity  &  B.  V.  R.  Co.  v.  Brad- 
shaw  (Tex.)  107  S.  W.  618  (citing  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Williams,  42  S. 
W.  855.  91  Tex.  255). 

One  who  falls  to  provide  himself  with  a 
ticket  before  entering  a  car,  or  who  falls  to 
tender  enough  money  to  pay  fare  when  re- 
quested, is  not  a  *'passeuger"  but  a  trespass- 
er. Louisville  &  N.  R.  Co.  v.  Cotteugim 
(Ky.)  104  S.  W.  280,  281,  13  L.  R.  A.  (N.  S.) 
620. 

The  word  "passenger"  means  one  who 
travels  In  some  public  conveyance  by  virtue 
of  a  contract,  express  or  Implied,  with  a 
carrier  on  the  payment  of  fare  or  that  which 
is  accepted  as  an  equivalent  therefor.  Bir- 
mingham Ry.,  Light  &  Power  Co.  v.  Adams, 
40  South.  385,  386,  146  Ala.  267,  119  Am.  St 
Rep.  27  •  (quoting  and  adopting  definition  in 
6  Words  and  Phrases,  pp.  6218,  5219). 

The  fact  that  no  fare  was  paid  for  a 
child  by  the  person  in  charge  of  him  upon 
the  train  did  not  deprive  him  of  the  char- 
acter of  a  "passenger,"  where  he  was  riding 
with  the  knowledge  of  and  without  objection 
by  the  conductor.  Southern  Ry.  Co.  in  Ken- 
tucky v.  Lee  (Ky.)  101  S.  W.  307,  308,  10  L. 
R.  A.  (N.  S.)  837. 

A  small  child,  riding  on  a  street  car  in 
company  with  his  mother,  who  pays  a  fare 
for  herself,  is  a  "passenger,"  although  no 
fare  is  paid  for  such  child,  where  there  is  a 
general  custom  on  the  part  of  the  street  rail- 
way not  to  charge  fare  for  the  carriage  of 
small  children..    Ball  y.  Mobile  Light  &  R. 


Co.,  89  South.  584,  585, 146  Ala.  809, 119  Aibl 
St  Rep.  32,  9  Ann.  Ga&  962. 

One  who  pays  a  brakeman  on  a  passen- 
ger train  a  sum  of  money  to  be  carried  to  a 
certain  point  and  Is  told  to  ride  upon  the 
platform  of  the  baggage  car,  and  get  off  the 
train  at  all  stops,  and  keep  out  of  sight  and 
who  follows  such  instructions,  is  not  a  **pa>- 
senger."  Mendenhall  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  71  Pac.  846,  66  Kan.  438,  61  L.  B, 
A.  120,  97  Am.  St  Rep.  380. 

One  who,  under  a  plea  that  he  had  no 
money,  was  permitted  by  the  engineer  to  ride 
on  the  back  of  the  engine  from  which  be  was 
jerked  off  was  not  a  lawful  "passenger"  with- 
out reward,  within  Civ.  Code  CaL  f  2096,  pro- 
viding that  a  carrier  of  persons  without  re- 
ward must  use  ordinary  diligence  for  their 
safety,  but  was  a  trespasser,  so  that  defend- 
ant's only  liability  was  to  prevent  injuring 
him  after  his  peril  was  discovered.  Boberts 
V.  Southern  Pac.  Co.,  150  S.  W.  717,  718, 166 
Mo.  App.  639. 

• 

One  does  not  need  to  have  paid  his  fare, 
or  even  to  have  entered  a  carrier's  car,  to 
become  entitled  to  the  rights  of  a  'ImsseD- 
ger,*'  but  if  he  has  entered  the  carrier's  sta- 
tion with  the  good  faith  Intent  to  take  pas^ 
sage  and  ability  to  pay  his  fare,  he  becomes 
a  passenger,  and,  If  he  has  boarded  a  car 
prepared  and  willing  to  pay  his  fiire  in  case 
he  could  not  obtain  a  free  ride,  the  fact  that 
he  asks  for  a  free  ride  does  not  deprive  him 
of  his  character  as  a  passenger:  it  beini; 
the  refusal  to  pay  fare  on  proper  demand  or 
the  entry  upon  a  car,  with  intent  not  to  pay 
which  has  such  effect  Lugner  v.  Milwaukee 
Electric  Ry.  &  Light  Co.,  131  N.  W.  342.  m, 
146  Wis.  175. 

A  special  contract  with  a  street  car  com- 
pany, based  on  the  payment  of  fare,  ia  not 
essential  to  make  a  person  boarding  a  car 
stopping  at  the  customary  place  a  **pa«en- 
ger."  Hall  v.  Terre  Haute  Blectric  Co.,  76 
N.  E.  334,  336^  38  Ind.  App^  48. 

A  person  carried  gratuitously  by  a  com- 
mon carrier  is  as  much  a  passenger  as  if  he 
were  paying  full  fare,  and,  if  he  Is  injured 
by  the  negligence  of  the  carrier,  is  entitled  tv 
recover  therefor.  A  street  railroad  compaiiy 
offered  the  free  use  of  three  of  Its  cars  to 
take  members  of  a  women's  convention  fbr 
a  ride  about  the  city.  The  offer  was  accept- 
ed, and  during  the  progress  of  the  ride  a 
collision  occurred  between  two  of  the  cars, 
by  which  one  of  the  women  was  injured. 
The  cars  were  operated  by  regular  employ^ 
of  the  company.  Held,  that  the  women  were 
"passengers,'*  and  the  one  injured  was  en 
titled  to  recover  on  showing  that  the  colU- 
sion  was  occasioned  by  the  negllgenoe  of  the 
employes  in  charge  of  the  car;  there  beini 
no  contract  relieving  the  oompany  of  riak  ^ 
personal  injury  from  the  negligence  of  It^ 
employ^    Indianapolis  Traction  ft  Terminal 
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Co.  T.  Klentschy,  79  N.  B.  908,  909,  167  Ind. 
598,  10  Ann.  Cas.  869  (dtlng  Russell  ▼.  Pitts- 
burgh, C,  C.  &  St  L.  Ry.  Co.,  61  N.  E.  678, 
157  Ind.  305.  312,  313.  55  L.  E.  A.  253,  87 
Am.  St  Rep.  214,  and  cases  dted;  2  Hatch. 
Carr.  [3d  Ed.]  SS  1021,  1022;  6  Cyc.  544). 

The  relation  of  carrier  and  passenger  is 
one  of  contract  There  mnst  be  an  agree- 
ment by  the  carrier  and  generally'  a  consid- 
eration paid  by  or  for  the  passenger  to  bring 
the  relation  Into  being.  Where  plaintiff, 
upon  the  invitation  of  his  brother,  a  switch 
brakeman,  attempted  to  ride  upon  a  por- 
tion of  a  freight  train  being  switched  in 
railroad  yards  and  was  injured,  he  was  nei- 
ther a  "passenger"  nor  a  licensee.  Skirvin  y. 
Louisville  &  N.  R.  Co.  (Ky.)  100  S.  W.  308. 

It  Is  competent  to  show  the  possession 
of  sufficient  money  to  pay  fare  as  tending  to 
establish  the  status  of  the  plaintiff  as  a  "pas- 
senger." Chicago  Union  Traction  Co.  v.  Lun- 
dahl,  117  111.  App.  220,  224;  Id.,  74  N.  E. 
165,  215  lU.  280. 

A  person  who  obtains  free  passage  on  a 
passenger  train  from  the  conductor  by  means 
of  fraud  or  misrepresentation,  or  with  knowl- 
edge of  the  want  of  authority  on  the  part 
of  the  conductor  to  allow  such  free  passage, 
is  not  a  lawful  "passenger"  without  reward 
within  Civ.  Code,  f  2096,  requiring  ordinary 
care  and  diligence  for  his  safe  carriage,  but 
is  a  mere  trespasser,  entitled  only  to  demand 
that  he  be  not  willfully  or  recklessly  injured. 
Sessions  v.  Southern  Pac.  Co.,  114  Pac.  982. 
983,  169  GaL   599. 

A  "passenger"  on  an  electric  car.  al- 
though carried  free,  is  still  a  passenger,  and 
the  carrier  owes  him  the  duty  of  exercising 
such  skill  as  is  consistent  with  the  situation 
and  the  service  undertaken  and  the  greatest 
possible  care  for  his  safety,  and  any  negli- 
gence by  which  the  passenger  is  injured  is 
actionable.  Indianapolis  Traction  &  Termi- 
nal Co.  V.  Lawson,  143  Fed.  834.  836,  74  C. 
C.  A.  630,  5  L.  R.  A.  (N.  S.)  721,  6  Ann.  Caa 

66a. 

A  person  riding  on  a  train  under  an  ar- 
rangement made  by  the  conductor  is  a  "pas- 
senger." St  Louis  Southwestern  R.  Co.  of 
Texas  v.  Fowler  (Tex.)  93  S.  W.  484,  487. 

Saate— Persoa  eanied  beyond  destina- 
tioa 

A  "passenger"  who  fails  to  alight  from 
the  train  at  the  destination  to  which  he  pur- 
chased a  ticket  is  not  a  trespasser,  and  if  he 
remain  on  the  train,  which  is  one  on  which 
passengers  are  entitled  to  ride,  it  must  be 
presumed  that  he  intends  to  pay  the  proper 
fare,  and,  until  this  presumption  is  overcome 
by  evidence  that  he  intends  to  be  carried 
withont  payment  of  fare,  he  is  entitled  to  the 
protection  of  a  passenger.  Forbes  v.  Chica- 
go, R.  I.  &  P.  B.  Co.,  113  N.  W.  477,  478,  135 
Iowa,  679.  • 


Same    Person  fjaekarge  of  stoek  .  * 

A  person  traveling  on  a  freight  train 
on  a  stock  shipper's  pass  to  attend  to  the 
live  stock  being  shipped  thereon  sustains  the 
relation  of  "passenger"  in  a  restricted  sense. 
Chicago,  B.  &  Q.  R.  Co.  v.  Troyer,  103  N.  W. 
680,  681,  70  Neb.  298. 

A  caretaker  in  charge  of  a  shipment  of 
live  stock  and  riding  free  according  to  an 
established  custom  was  a  "passenger.*  St 
liouis,  I.  M.  &  S.  Ry.  Co.  v.  Loyd,  150  S.  W. 
864,  866,  105  Ark.  340. 

A  "passenger"  is  ope  who  travels  In  some 
public  conveyance  by  virtue  of  a  contract, 
express  or  implied,  with  the  carrier,-  as  pay- 
ment of  fare,  or  that  which  is  accepted  as  an 
equivalent  therefor.  Where  an  em  ploy  6  ac- 
companies live  stock  in  transit,  and  his  trans- 
portation has  been  included  In  the  prica 
paid  by  the  owner,  be  is  a  •"passonger"  wiUi- 

in  Act  April  4,  1868  (P.  L.  58).  which  relieves 
'  a  railroad  company  from  UubiUty  for  inju- 
ries received  by  any  person  not  a  passen- 
ger, and.  being  a  passenger,  he  cannot  at 
the  same  time  be  an  employ^  or  a  quasi  em- 
ploy^ within  the  provisions  of  the  act  Row- 
din  V.  Pennsylvania  R.  Co.,  57  Atl.  1125, 1126, 
208  Pa.  623  (quoting  Pennsylvania  R,  Co.  v. 
Price.  96  Pa.  256). 

One  who  under  contract  with  a  railroad 
company  accompanies  a  shipment  of  live 
stock  is  not  a  "passenger,"  within  Cobbey's 
Ann.  St  1903.  {  10.089.  and.  in  an  action  for 
injuries  received,  the  comuion  law.  and  not 
the  statutory  rule  of  liability,  applies.  Riley 
V.  Chicago,  B.  &  Q.  a  Co.,  Ill  N.  W.  847,  78 
Neb.  748. 

A  shipper  of  stock,  who  by  bis  contract 
of  shipment  is  entitled  to  free  transportation, 
but  is  required  to  ride  in  the  caboose  when 
the  train  is  In  motion,  is  a  "passenger,*.*  but 
must  ride  in  the  caboose.  Illinois  Cent  R. 
Co.  V.  Jennings,  75  N.  E.  457.  458,  217  111. 
140. 

A  person  in  charge  of  a  car  load  of  cat- 
tle and  riding  under  a  contract  in  wb^ch  it 
is  stipulated  that  in  consideration  of.  a  free 
pass  and  other  valuable  considerations  the 
company  is  exempt  from  any  liability  for 
any  injury  which  such  person  may  sustain 
while  in  charge  of  the  cattle  is  a  "passenger 
for  hire."  Weaver  v.  Ann  Arbor  R.  Co.,  102 
N.  W.  1037,  1042,  139  Mich.  590,  5  Ann.  Cas. 
764. 

A  person  transported  on  a  freight  train 
for  the  purpose  of  caring  for  certain  stock 
while  en  route,  the  carrier  being  thereby  re- 
lieved from  such  care,  is  a  "passenger  for 
hire."  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Tee- 
j  ters,  74  N.  B.  1014 ;  Id.,  77  N.  E.  599,  602,  166 
Ind.  335,  5  L.  R.  A.  (N.  8.)  425. 

A  caretaker  accompanying  a  shipment  of 
cattle  under  a  contract  with  a  railroad,  bas- 
ed on  the  same  consideration  as  a  contract  of 
shipment,  is  a  "passenger  for  hire."    Sprigg's 
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Adm'r  v.  Rutland  R  Co.,  60  Atl.  143-146,  77 
Vt  347. 

A  person  traveling  on  a  freight  train 
on  a  sliipper*s  pass,  in  charge  of  a  car  of  live 
stock,  is  a  "passenger."  Evansville  &  T.  H. 
R  C5o.  V.  MiUs,  77  N.  E.  608,  609,  37  Ind.  App. 
598;  Southern  R  CJo.  v.  Roach  (Ind.)  77  N. 
^.  606,  607. 

One  who,  being  the  agent  of  the  owner  of 
horses,  rode  on  the  freight  train  on  which 
they  were  shipped,  was  a  "passenger,**  and 
did  not  assume  the  risk  of  injury  from  neg- 
ligence of  the  carrier.  Southern  Ry.  Co.  v. 
Roach,  78  N.  E.  201,  fi02,  38  Ind.  App.  211. 

Saiii^— Polioeataa 

A  Street  railroad  carrying  a  police  of- 
ficer free  of  charge  as  required  by  a  muni- 
cipal ordinance  is  liable  for  injuries  sustain- 
ed by  him  through  the  negligence  of  its  mo- 
torman  in  charge  of  the  car,  though  the  ordi- 
nance is  in  conflict  with  Const,  art  2,  §  39, 
and  article  12,  8  20,  prohibiting  the  grant- 
ing of  passes  to  oflScers.  Bradbum  v.  What- 
com County  Ry.  &  Light  Co.,  88  Pac.  1020, 
1022,  45  Wash.  582.  14  L.  R.  A  (N.  S.)  526 
(citihg  Buffalo,  etc.,  R  R.  Co.  v.  O'Hara,  9 
Am.  &  Eng.  R  Cases,  317). 

8a]it9— Postal  elerk 


"Whether  or  not.  In  a  strict  sense,  the 
relation  of  carrier  and  'passenger*  exists  be- 
tween the  railroad  company  and  the  postal 
clerk,  courts  hold  with  substantial  unaniml- 

,  ty  that  a  postal  clerk  upon  a  railway  train 
is  entitled  to  the  same  measure  of  care  as  an 

'  ordinary  passenger  for  hire.  He  has  as  good 
a  right  to  be  upon  the  train  as  the  ordinary 
passenger,  and  his  life  Is  Just  as  valuable.*' 
Barker  v.  Chicago,  90  N.  E.  1067,  1059,  243 
111.  482,  26  L.  R.  A.  (N.  S.)  1058,  134  Am.  St 
Rep.  382. 

A  postal  clerk,  while  riding  in  a  mail 
car  In  the  performance  of  his  duties,  is  not  a 
'^passenger,*'  within  an  accident  policy  insur- 
ing him  against  bodily  injuries  while  riding 
as  a  passenger  in  or  on  any  railway  passen- 
ger car  propelled  by  mechanical  power,  pro- 
vided by  a  common  carrier  for  passenger 
service,  etc.  Bogart  v.  Standard  Life  &  Ac- 
cident Ins.  Co.,  187  Fed.  851,  852. 

Where  a  beneficiary  in  an  accident  poli- 
cy was  a  United  States  railway  mall  clerk, 
and  was  killed  while  riding  in  a  mall  car  In 
the  performance  of  his  duties,  he  was  not 
"actually  riding  as  a  passenger  in  or  on  any 
regular  passenger  conveyance  provided  by  a 
common  carrier,'*  within  an  accident  policy 
insuring  the  person  named  as  beneficiary  un- 
der certain  circumstances  against  loss  by  ac- 
cident while  actually  riding  as  a  passenger  in 
or  on  any  regular  passenger  conveyance. 
Wood  V.  General  Ace.  Ins.  Co.  of  Philadel- 
phia, 160  Fed.  926,  927,  88  C.  C.  A.  108. 

A  mail  clerk  in  the  employ  of  the  United 
States  government  is  a  "passenger"  of  the  de- 


fendant carrier  as  well  while  in  transU  as 
during  the  ensuing  period,  when  he,  pursuant 
to  a  long-continued  custom,  remained  in  the 
yards  of  the  defendant  at  work  in  his  cir. 
Wabash  R  Co.  v.  JelUson,  124  lU.  App.  652. 
660. 

A  United  States  railway  mall  derk  is  a 
"passenger,"  when  on  a  train  In  the  perform- 
ance of  his  duties.    Southern  Pac.  Co.  v.  Ga- 
vin, 144  Fed.  348,  352,  75  C.  C.  A.  350;  Tar- 
rlngton  v.  Delaware  &.  H.  Co.,  143  Fed.  965. 
567  (citing  Nolton  v.  Western  R.  Corp.,  15 
N.  Y.  444,  69  Am.  Dec.  623 ;    Seybolt  v.  New 
York,  L.  E.  &  W.  R  Co.,  95  N.  Y.  562,  47 
Am.  Rep.  75;    Gleeson  y.  Virginia  Midland 
R  Co.,  11  Sup.  Ct  859,  140  U.  S.  435,  35  L 
Ed.  458;    Baltimore  &  O.   S.  W.  R  Co.  ▼. 
Volgt,  20  Sup.  Ct  385,  176  U.  S.  498,  44  L 
Ed.  560;    Arrowsmith  v.  Nashville  &  D.  B. 
Co.,  57  Fed.  165 ;    Farley  v.  Cincinnati,  H. 
&  D.  R.  Co.,  108  Fed.  14,  47  C.  C.  A  15«: 
Ohio  &  M.  Ry.  Co.  v.  Voight,  23  N.  E.  77i 
122  Ind.  288;  Cleveland,  C,  C.  &  St  Lu  By. 
Co.  v.  Ketcham,  33  N.  E.  116,  133  Ind.  346. 
19  L.  R.  A.  339,  36  Am.  St  Rep.  550 ;   Balti- 
more &  O.  R  Co.  v.  State  to  Use  of  Wilev. 
18  Atl.  1107,  72  Md.  36,  6  L.  R.  A.  706,  20  Am. 
St  Rep.  454 ;   Norfolk  &  W.  R.  Co.  v.  Shott, 
22  S.  E.  811,  92  Va.  34;    Houston  &  T.  G 
Ry.  Co.  V.  Hampton,  64  Tex.  427;    Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Wilson,  15  8.  W.  280,  79 
Tex.  371,  11  L.  R.  A.  486.  23  Am.  St  Hep. 
345 ;  Hammond  v.  North  Eastern  R.,  6  S.  C. 
130,  24  Am.  Rep.  467 ;   Llbby  v.  Maine  Cent 
R.  Co.,  26  Atl.  943,  85  Me.  84,  20  L.  R  A 
812;    Magoffin  v.  Missouri  Pac  Ry.  Co.,  15 
S.  W.  76,  102  Mo.  540,  22  Am.  St  Rep.  798: 
Mellor  V.  Missouri  Pac.  Ry.  Co.,  16  S.  W.  S49. 
105  Mo.  455,  10  L.  R.  A.  36;   Louisville  &  N. 
R.  Co.  V.  Kingman  [Ky.]  35  S.  W.  264 ;  Wear- 
er  V.  Baltimore  &  O.  R  Co.,  3  App.  D.  C.  436: 
Chesapeake  &  O.  Ry.  Co.  v.  Patton,  23  App. 
D.  C.  113) ;   Decker  v.  Chicago,  M.  &  St  P. 
Ry.  Co.,  112  N.  W.  901,  102  Minn.  99;  Wood 
V.  Philadelphia,  B.  &  W.  R.  Co.  (Del.)  76  Aa 
613,  616,  1  Boyce,  336;  Sproule  v.  St  Lonfe 
&  S.  F.  R.  Co.  (Tex.)  91  S.  W.  657,  658;  Hos- 
kins  V.  Northern  Pac.  Ry.  Co.,  102  Pac  988, 
990,  39  Mont  394;    Illinois  Cent  R  Co.  ▼. 
Porter  (Tenn.)  94  S.  W.  666,  667;  Schuyler  r 
Southern  Pac  Co.,  109  Pac.  458,  467,  37  Utah. 
581. 

Same— Riding  on  elevrntov 

Blmploy^s  using  a  freight  elevator  In 
the  employer's  building  in  going  to  and  from 
their  work,  Instead  of  the  ample  stairway 
provided,  are  not  '"passengers.**  Kappes  t. 
Brown  Shoe  Co.,  90  S.  W.  1158,  1160, 116  Mo. 
App.  154. 

Where  one  engaged  in  moving  the  effects 
of  a  tenant  from  a  building  was,  accordiac  to 
custom,  riding  on  a  freight  elevator,  the  re- 
lation of  "passenger  and  carrier"  existed  be> 
tween  him  and  the  owner  of  the  buildini. 
who  was  liable  for  injuries  snstalned  by  sodi 
person  tlirough  the  negligence  of  the  opera- 
tives  of   the   elevator.    Orcutt  y.  Ceatarj 
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Bldg.  Ck>.,  99  S.  W.  1002,  1004,  201  Mo.  424, 

8  li.  R.  A:  <N.  S.)  929. 

A  person  riding  in  a  passenger  elevator 
in  a  building  on  his  way  to  the  office  of  a 
tenant  of  the  building  to  ascertain  if  the  ten- 
ant required  his  services  was  not  a  "passen- 
ger," so  as  to  entitle  him  to  recover  for  in- 
juries resulting  from  the  falling  of  the  ele- 
vator, where  prior  thereto  he  had  been  per- 
manently prohibited  from  riding  In  the  ele- 
vator in  consequence  of  mlscondtict  furnish- 
ing reasonable  ground  for  such  prohibition. 
In  order  to  make  effectual  defendant's  pro- 
hibition against  plaintiff's  riding  In  the  for- 
mer's passenger  elevator,  it  was  not  necessa- 
ry to  repeat  It  every  time  plaintiff  came 
about  the  building.  Ferguson  v.  Truax,  112 
N.  W.  613,  514,  132  Wis.  478,  14  L.  R.  A.  (N. 
S.)  350,  13  Ann.  Gas.  1092. 

Same    Biding  on  engine 

The  mere  silent  acquiescence  of  the 
conductor  in  a  person's  riding  on  an  engine 
did  not  make  him  a  "passenger,*'  and  he  did 
not  become  a  pasisenger  on  the  train  merely 
because  he  went  to  the  station  for  that  pur- 
pose. But  where  one  goes  to  a  railway  sta- 
tion at  a  reasonable  time  before  the  depart- 
ure of  a  train,  for  the  purpose  of  traveling 
thereon,  he  may  be  regarded  as  a  passenger 
in  so  far  as  It  may  relate  to  an  Injury  re- 
ceived through  the  negligence  or  carelessness 
of  tbe  company  while  in  or  about  the  station 
or  attempting  to  board  the  train.  Radley 
V.  Colombia  R.  Go.,  75  Pac.  212,  214,  44  Or. 
332,  1  Ann.  Ca&  447. 

Where  a  carrier  contracted  to  carry  a 
cattle  shipper's  agent  upon  the  train,  and  the 
cars,  after  being  loaded  by  the  shipper,  were 
met  by  a  switching  crew  with  a  locomotive, 
which  was  to  take  the  cars  to  yards  where 
they  were  to  be  put  into  a  train  being  made 
np,  bnt  there  was  no  caboose  attached  to  the 
cars  during  the  run  to  the  yards,  a  servant  of 
the  shipper,  who  had  been  Instructed  to  ac- 
company the  cars,  and  who  rode  upon  the 
locomotive,  was  a  "passenger."  Southern 
Hy.  CJo.  V.  Cullen,  77  N.  E.  470,  471,  221  111. 
392;    Id.,  122  111.  App.  293. 

jS^jn*— Ridins  on  freight  ear  or  train 

The  fact  that  one  had  a  private  arrange- 
ment between  a  railroad  company  and  him- 
self whereby  he  could  ride  on  freight  trains 
did  not  render  the  road's  relation  to  him 
otlier  than  that  of  a  common  carrier.  Gard- 
ner V.  St.  Louis  &  S.  F.  R.  Co.,  93  S.  W.  917, 
OlO,  117  Mo.  App.  138. 

JL  contract  by  a  brakeman  of  a  freight 
train  to  allow  a  person  to  ride  on  the  train 
±jx  coxusdderation  of  his  rendering  assistance 
in  tbe  loading  and  unloading  of  freight  was 
outside  the  scope  of  the  bralceman's  author- 
It^r,  not  binding  the  railroad  company,  and 
ttTe  person  so  riding  was  a  trespasser.  O'Don- 
nell   V.  Kansas  City,  St  L.  &  C.  R.  Co.,  95) 
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S.  W.  196,  198,  197  Mo.  110,  114  Am.  St  Rep. 
753. 

Plaintiit  was  the  servant  of  one  who 
had  contracted  with  a  railroad  company  to 
erect  fences  along  the  right  of  way;  the 
contract  requiring  the  railroad  to  transport 
the  contractor's  servants.  When  the  road 
was  sufficiently  completed,  the  railroad  put 
on  a  train,  consisting  of  a  water  tank  car, 
some  freight  cars,  and  a  ''passenger*'  coach. 
When  the  conductor  and  crew  of  such  train 
were  preparing  to  take  the  locomotive  and 
tank  car  to  a  certain  place,  the  contractor 
requested  the  conductor  to  carry  plaintiff 
there  on  the  tank  car,  and,  while  riding 
thereon,  plaintiff  was  injured,  owing  to  the 
derailment  of  the  train.  There  was  a  rule 
of  the  company  forbidding  freight  conduc- 
tors to  allow  "passengers"  on  freight  cars. 
Held  that  under  the  facts,  a  contention  that 
the  relation  of  passenger  and  carrier  did  not 
exist  between  plaintiff  and  the  railroad  be- 
cause of  the  rule  forbidding  the  carrying  of 
passengers  on  freight  cars  waa  of  no  merit 
Gray  v.  Columbia  Cent  R.  Co.,  88  Pac  297, 
298,  49  Or.  la 


Same— Bidlns  om  kand  ear 

No  person  can  become  a  ''passenger" 
without  the  consent,  express  or  implied,  of 
the  carrier.  To  entitle  an  administratrix  to 
recover  for  an  Injury  to  her  intestate,  caused 
by  being  negligently  run  over  by  defendants' 
train,  while  he  was  riding  between  stations 
on  a  hand  car  at  the  invitation  of  the  fore- 
man of  a  section,  it  must  appear  that  tbe 
company  was  a  common  carrier  of  passen- 
gers by  hand  cars.  Hoar  v.  Maine  Cent  R. 
Co.,  70  Me.  65,  35  Am.  Rep.  299. 

Same— Void  ticket  or  pass 

One  who  pays  his  fare  on  a  street  car, 
and  receives  a  transfer  punched  as  of  an 
ejirller  hour  than  it  should  be  and  boards 
another  car  within  the  life  of  the  transfer 
if  properly  punched,  though  after  it  has  on 
its  face  become  void,  is  a  "passenger.'*  Lit- 
tle Rock  Ry.  &  Electric  Co.  v.  Goerner,  95  S. 
W.  1007,  1009,  80  Ark.  15a,  7  L.  R,  A.  (N.  S.) 
97,  10  Ann  Cas.  273. 

One  riding  on  a  ticket  procured  at  a 
reduced  rate  by  false  representations  to  the 
effect  that  she  was  a  student  at  a  certain 
school  is  not  a  "passenger."  Fltzmaurlce  v. 
New  York,  N.  H.  &  H.  R.  Co.,  78  N.  B.  418, 
419,  192  Mass.  159,  6  Ia  R.  A.  (N.  S.)  1146, 
116  Am.  St  Rep.  236,  7  Ann.  Cas.  586. 

A  "passenger"  may  become  such  without 
a  contract,  even  against  the  will  of  the  car- 
rier. The  carrier  lias  no  right  to  refuse  a 
passenger  without  sufficient  reasons,  and 
such  reasons  so  rarely  occur,  and  are  so  ex- 
ceptional! as  to  vary  the  general  rule  too 
slightly  for  practical  consideration.  A  per- 
son riding  on  a  pass  void  under  a  statute,  la 
a  passenger.  McNeill  v.  Durham  &  C.  R.  Co., 
47  S.  E.  765,  767,  135  N.  C  682,  67  L.  R.  A. 
227. 
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One  who  entered  a  train,  havlug  a  ticket 
which  he  believed  to  be  good  and  to  entitle 
him  to  ride  on  the  train,  was  not  a  trespasser, 
and  was  entitled  to  be  treated  as  a  *'passen- 
ger/'  until  he  was  notified  that  his  ticket 
was  not  good  and  he  refused  to  pay  his  fare. 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Bunn,  95  S.  W. 
640,  641,  41  Tex.  Civ.  App.  503. 

Person  leavlne  oar  or  gronndM 

The  law  deems  the  relation  of  carrier 
and  passenger  to  exist,  and  treats  one  as  a 
"passenger"  who  Is  properly  on  the  steps, 
leaving  the  car.  Devoy  v.  St.  Louis  Transit 
Co.,  91  S.  W.  140,  143,  192  Mo.  197  (citing 
Clark,  Street  Rys.  [2d  Ed.l  i  3 ;  Schepers  v. 
Union  Depot  R  Co.,  29  S.  W.  712,  126  Mo. 
665;  Barth  v.  Kansas  City  El.  Ry.  Co.,  44 
S.  W.  778,  142  Mo.  535;  Booth,  Street  Ry. 
Law,  §  326).  ^ 

Where  a  "passenger"  has  safely  alighted 
from  a  car  at  his  destination,  he  ceases  to 
be  a  passenger.  Columbus  R.  Co.  v.  Asbell, 
66  S.  E.  902,  903,  133  Ga.  573. 

The  relation  of  passenger  and  carrier 
ceases  at  the  end  of  the  Journey  when  the 
passenger  has  had  a  reasonable  time  and  op- 
portunity to  leave  the  premises  of  the  car- 
rier. IlUnols  Cent.  R.  Co.  v.  McMllUon?  129 
111.  App.  27,  37. 

The  relation  of  a  street  car  passenger 
does  not  end  when  he  leaves  the  car,  but  con- 
tinues until  he  has  reasonable  opportunity  to 
leave  the  carrier's  roadway,  after  the  car 
reaches  the  place  to  which  he  Is  entitled  to 
be  carried.  Melton  v.  Birmingham  Ry.,  Light 
&  Power  Co.,  45  South.  151,  153  Ala.  95,  16 
L.  R.  A.  (N.  S.)  467. 

Where  a  woman,  who  had  been  a  "pas- 
senger," left  the  train,  and  In  passing  through 
the  depot  fell  over  a  cuspidor  on  the  floot 
and  was  Injured,  she  had  ceased  to  be  a  pas- 
senger, and  the  burden  was  on  her  to  show 
affirmatively  negligence  on  the  part  of  de- 
fendant. Green  v.  Baltimore  &  O.  R.  Co.,  63 
Ati.  603,  214  Pa.  240. 

A  person  Injured  while  attempting  to 
alight  from  a  moving  street  car  was  a  "pas- 
senger" thereon,  within  the  meaning  of  an 
accident  Insurance  policy  providing  for  the 
payment  of  double  insurance  If  Insured  was 
Injured  while  riding  as  a  passenger  in  any 
passenger  conveyance.  King  v.  Travelers' 
Ins.  Co.,  28  S.  E.  661,  662,  101  Ga.  64,  65  Am. 
St.  Rep.  288. 

Where  a  person  becomes  a  "i>assenger," 
he  continues  one  until  he  is  safely  deposited 
at  his  point  of  destination,  and  until  he  has 
left  or  had  reasonable  time  within  which  to 
leave  the  premises  of  the  carrier,  unless  the 
relation  of  carrier  and  passenger  be  sooner 
terminated  by  the  voluntary  act  of  the  pas- 
senger. McBrlde  v.  Georgia  Ry.  &  Electric 
Co.,  54  S.  E.  674,  676,  125  Ga.  515. 


Where  a  carrier  has  made  proper  ar- 
rangements for  the  exit  by  passengers  from 
Its  station  grounds,  a  passenger  must  use  the 
ways  provided,  and  where  he  knowingly  faiJa 
to  do  so,  and  without  invitation  makes  his 
exit  in  some  other  way,  he  ceases  to  be  a 
passenger,  and  becomes  at  most  a  mere  li- 
censee; and  it  makes  no  difference  that  be 
goes  where  others,  with  the  knowledge  of  the 
carrier,  have  gone  before  him,  unless  there  is 
some  invitation  on  the  part  of  the  carrier. 
and  knowledge  ot  such  use  does  not  of  itself 
amount  to  such  invitation.  Legge  v.  New 
York,  N.  H.  &  H.  B.  Co.,  83  N.  E.  367,  m 
197  Mass.  88,  23  L.  R.  A.  (N.  S.)  633. 

A  passenger  on  a  railroad  train  alighted 
in  the  night  at  the  town  where  he  resided. 
The  station,  the  town,  and  his  home  were  all 
on  the  west  side  of  the  track,  and  the  doors 
of  the  cars,  which  were  vestlbuled,  were  open- 
ed on  that  side.  After  his  train  had  depart- 
ed, he  was  killed  by  another  train  on  a  track 
to  the  eastward.  Held,  that  he  had  ceased 
to  be  a  * 'passenger"  prior  to  his  death,  aod 
the  company  at  that  time  owed  no  duty  to 
him  as  such.  Payne  v.  Illinois  Cent.  R.  Co.. 
155  Fed.  73,  76,  83  C.  C.  A.  589. 

Whether  a  person  who  has  aUirhted 
from  a  standing  train  at  a  station,  and  who 
is  crossing  the  railway  tracks,  by  a  planked 
way  provided  by  the  company  for  that  pur- 
pose, after  the  train  from  which  he  has 
alighted  has  moved  out,  is  still  a  "passenger.** 
entitled  to  so  cross  vrtthout  looking  or  listen- 
ing, is  a  question  of  fact  for  the  jury,  whew, 
under  the  proof,  reasonable  men  may  dlflter 
as  to  whether  he  was  proceeding  from  the 
station  platform  to  a  place  of  safety  within 
a  reasonable  time  after  he  had  alighted  from 
the  train.  The  relation  of  "passenger"  and 
carrier,  when  established,  does  not  terminate 
until  the  "passenger*'  has  reached  his  destina- 
tion, alighted  from  the  train,  and  has  bad 
reasonable  time  in  which  to  leave  the  pla«:e 
where  "passengers"  are  discharged.  Atlan- 
tic aty  R.  Co.  V.  Klefer,  66  Atl.  930, 931, 932, 
75  N.  J.  Law,  54. 

When  a  person  on  a  coach  of  a  rallwar 
company  pays  his  fare  to  a  point  of  destina- 
tion on  its  line,  he  becomes  a  "i>assenger." 
and  remains  such  till  the  Journey  for  which 
be  has  paid  has  ended,  and  until  a  reasonable 
time,  to  be  determined  from  all  the  attendant 
circumstances,  within  which  he  should  have 
left  the  carrier's  premises,  has  elapsed:  and 
this  is  true  without  regard  to  the  object  of 
the  passenger's  Journey  or  his  reason  for 
stopping  at  the  station  whldi  is  the  end  of 
the  Journey.  Houston  &  T.  G.  R.  Ca  r* 
Batchler,  83  &  W.  902,  994,  37  Tex.  Ov. 
App.  116. 

Where  defendant's  street  car  conductor 
committed  an  unprovoked  assault  on  plain- 
tiff, an  old  man,  as  he  was  endeavoring  to 
alight,  and  pushed  or  threw  him  from  the 
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car,  tut  plaintiff  attempted  to  get  his  um- 
brella, which  remained  on  the  platform,  and 
the  conductor  kicked  him,  plaintiff  had  not 
entirely  ceased  to  be  a  "passenger"  at  the 
time  be  was  kicked,  and  the  company  was 
liable  therefor.  Flynn  y.  St  Louis  Transit 
Co.,  87  S.  W.  560,  562,  113  Mo.  App.  185. 

The  rule  is  that  the  relation  of  passen- 
ger and  carrier,*  when  established,  does  not 
terminate  until  the  passenger  has  reached 
his  destination,  alighted  from  the  train,  and 
had  a  reasonable  time  in  which  to  leave  the 
place  where  passengers  are  discharged.  A 
traveler  on  a  railroad  train  ceases  to  be  a 
"passenger**  when,  after  alighting  from  his 
train  upon  the  railroad  platform,  he  has  pass- 
ed from  that  platform  and  off  the  railroad 
property  to  a  public  highway  on  which  he  in- 
tends to  cross  the  tracks.  Garrett  v.  Atlan- 
tic City  &  S.  B.  Co.,  74  Aa  273,  274,  79  N. 
J.  Law,  127. 

PASSEHQEB  BEnCQ  TRANSPOBTED 

From  the  time  a  passenger  places  him- 
self under  the  charge  of  the  carrier  as  he 
begins  his  Journey  until  he  is  afforded  the  op- 
portunity to  leave  the  premises  of  the  car- 
rier at  its  termination,  he  is  a  "passenger 
being  transported,"  unless  by  some  act  not 
attributable  to  the  carrier  the  relation  ceases. 
Fremont,  E.  &  M.  V.  R.  Co.  v.  Hagblad,  101 
N.  W.  1033,  1037,  106  N.  W.  1041,  1042,  72 
Neb.  773,  4  L.  B.  A.  (N.  S.)  254,  9  Ann.  Cas. 
1096. 

One  who  has  not  presented  himself  at 
any  place  provided  by  a  railway  company  for 
the  reception  of  passengers,  and  who  has  not 
indicated  to  the  company's  employes  that  he 
intends  to  become  a  passenger,  and  has  not 
committed  himself  to  the  care  or  control  of 
the  company,  cannot  be  regarded  as  a  "pas- 
senger being  transported"  and  under  protec- 
tion of  the  statutes  of  the  state.  Hicks  v. 
Union  Pac.  B.  Co.,  107  N.  W.  798,  799,  76 
:Neb.  496. 

PASSEKOER  GAB 

As  car,  see  Car. 

PASSENOBB   BEPOT 

See,  also,  Depot 

In  Act  March  9,  1889,  {  1,  providing  that 
every  corporation,  company,  or  person  op- 
erating a  railroad  within  the  state  shall  place 
in  each  passenger  depot  of  such  company, 
located  at  any  station  in  this  state  at  which 
there  is  a  telegraph  office,  a  blackboard  on 
which  such  company  or  person  shall  post  the 
fact  whether  each  scheduled  passenger  train 
Is  on  time  or  not,  by  the  words  '^passenger 
depot"  was  not  meant  merely  a  station  house 
built  for  the  accommodation  of  passengers, 
bat  the  grounds  prepared  and  used  as  depot 
grounds  for  the  benefit  of  persons  traveling 
on  the  particular  railroad,  and  used  by  the 
company  at  such  point  in  operating  it  as  a 


common  carrier  of  passengers.  -State  v.  In- 
diana &  I.  S.  R.  Co.,  32  N.  B.  817,  818.  133 
Ind.  69,  18  L.  R.  A.  502. 

Under  Code  Miss.  1892,  {  3549,  providing 
that  it  shall  be  unlawful  to  back  a  train  of 
cars  into  or  along  a  ''passenger  depot"  at  a 
greater  rate  of  speed  than  three  miles  an 
hour,  and  that  a  train  backed  along  such 
depot  within  50  feet  thereof  shall,  for  300 
feet  before  it  comes  opposite  such  depot,  be 
preceded  by  a  servant  of  the  railroad  com- 
pany on  foot,  not  exceeding  40  or  under  20 
feet  in  advance,  to  give  warning,  and'  that, 
for  every  injury  inflicted  by  a  railroad  com- 
pany while  violating  such  section,  full  dam- 
ages may  be  recovered  without  regard  to  con- 
tributory negligence,  the  term  ''passenger  de- 
pot" must  be  limited  so  as  to  include  only 
the  whole  of  the  building,  a  part  of  which  is 
used  in  connection  with  the  passenger  serv- 
ice. King  V.  Illinois  Cent  R.  Co.,  114  Fed. 
855,  862,  52  C.  C.  A.  489. 

PASSENGER  FROM  A  FOREIOH  PORT 

An  unmarried  woman,  a  native  of  Porto 
Rico,  who  was  an  inhabitant  of  that  island 
at  the  time  of  its  cession  to  the  United 
States  by  the  treaty  with  Spain,  is  not,  on 
her  arrival  at  the  port  of  New  York  from  Por- 
to Rico,  a  '^passenger  from  a  foreign  port," 
but  is  a  passenger  from  territory  or  other 
place  subject  to  the  jurisdiction  of  the  United 
States.  Gonzales  v.  Williams,  24  Sup.  Ct. 
177,  181,  192  U.  S.  1,  48  L.  Ed.  317. 

PASSENGER  OR  FREIGHT  AQEKT 

In  a,  statute  providing  that  summons  may 
be  served  on  a  railroad  company's  "pas- 
senger or  freight  agent"  stationed  at  or  near- 
est to  the  county  seat  of  the  county  where 
suit  is  brought,  the  term  "passenger  or 
freight  agent"  refers  to  a  person  in  the  serv- 
ice of  defendant  and  stationed  by  it  at  some 
point  Hence,  in  an  action  against  the  last 
of  several  connecting  carriers  by  a  shipper 
for  negligence  in  transporting  goods,  service^ 
on  the  agent  of  the  first  carrier  is  insufii- 
cient.  Louisville  &  N.  R.  Co.  v.  S.  D.  Chest- 
nut &  Bro.,  72  S.  W.  351,  353,  115  Ky.  43. 

PASSENGER  PAYING  FARE 

A  person  Is  a  "passenger  paying  one  sin- 
gle fare,"  within  Laws  1892,  p.  1406,  c.  676, 
§  104,  requiring  street  railways  to  give  a 
transfer  to  each  passenger  paying  one  single 
fare,  though  his  fare  was  paid  not  by  him- 
self but  by  another  for  him.  McLaughlin  v. 
New  York  City  Ry.  Co.,  94  N.  Y.  Supp.  653, 
658,  106  App.  Div.  1. 

A  wife,  whose  husband  had  paid  her 
fare  on  defendant's  street  car,  was  a  "pas- 
senger paying  one  single  fare,"  as  used  in 
Laws  1892,  p.  1406,  c.  676,  requiring  street 
car  companies  on  demand  and  without  extra 
charge  to  give  to  each  "passenger  paying  one 
single  fare"  a  transfer,  and  making  the  re- 
fusal thereof  grounds  for  the  recovery  of  a 
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forfeiture  of  $50.    Carpenter  v.  New  York 
City  Ry.  Co.,  93  N.  T.  Supp.  600,  60L 

PASSEHOEB  TICKET 

As  contract,  see  Contract. 
As  property,  see  Property. 

PASSEHOEB  TRAIK 

See  Regular  Passenger  Train. 

The  expressions  "passenger  traln^  and 
^'freight  train"  have  a  well-defined  meaning, 
and  the  carrying  of  passengers  in  a  caboose, 
attached  to  a  freight  train  does  not  change 
the  freight  train  into  a  '^passenger  train." 
Southern  Ry.  in  Kentucky  v.  Commonwealth, 
110  S.  W.  372,  373,  129  Ky.  87. 

A  railroad,  train  comi)osed  of  an  engine 
and  tender,  two  or  more  freight  cars,  com- 
bined baggage,  mail  and  passenger  car,  and 
a  passenger  coach,  is  a  "passenger  train" 
within  Laws  1907,  p.  180,  requiring  railroad 
carriers  to  run  at  least  one  passenger  train 
over  its  road  each  way  every  day.  State  v. 
Missouri  Pac.  Ry.  Co.,  117  S.  W.  1173,  1175, 
219  Mo.  156. 

PASSEKOERS  AND  FBEIQHT 

See    Train    for    Both    Passengers    and 
Freight 

PASSION 

See  Heat  of  Passion ;  Sudden  Heat  and 
Passion;  Sudden  Passion. 

"In  common  use  among  the  people  in  the 
everyday  affairs  of  life,  the  words  *anger* 
and  'passion'  are  interchangeable  and  mean 
practically  the  same  thing."  Morris  v.  Ter- 
ritory, 99  Pac.  760,  768,  1  Okl.  Cr.  617. 

The  word  "passion,"  as  applied  to  a  ju- 
ry's action,  means  anger,  resentment,  heat, 
absence  of  reflection,  disregard  of  the  rights 
of  others,  and  kindred  motives.  Murphy  v. 
Southern  Pac.  Co.,  101  Pac.  322,  827,  81  Nev. 
120,  21  Ann.  Cas.  502. 

Passion  is  the  state  of  mind  when  it  is 
powerfully  acted  on  and  influenced  by  some- 
thing external  to  itself ;  the  state  of  any  par- 
ticular faculty,  which,  under  such  conditions, 
becomes  extremely  sensitive  or  uncontrollably 
excited.  The  term  "passion,"  as  used  to  de- 
scribe an  essential  element  of  the  defense  of 
manslaughter,  Includes  both  anger  and  ter- 
ror. Hocker  v.  Commonwealth,  111  S.  W. 
076,  681. 

PAS8IOK  OB  PREJTTDICE 

The  words  "passion  or  prejudice,"  with- 
in Comp.  Laws,  f  3290,  authorizing  a  new  trial 
for  excessive  damages  given  under  the  influ- 
ence of  passion  or  prejudice,  mean  anger,  re- 
sentment, heat,  absence  of  reflection,  disre- 
gard of  the  rights  of  others,  and  kindred 
motives.  Murphy  v.  Southern  Pac.  Co.,  101 
Pac.  322,  324,  327,  81  Nev.  120,  21  Ann.  Ca& 
502. 


A  finding  that  a  verdict  for  $38,790  for 
personal  injuries  was  excessive  by  $28,750  is 
a  finding  as  a  matter  of  law  that  the  verdict 
was  the  result  of  "passion  or  prejudice,** 
within  Code,  }  217,  subd.  6,  authorizing  a 
new  trial  for  excessive  damages  given  under 
the  Influence  of  passion  or  prejudice,  and  de- 
fendant has  the  absolute  rlg^t  to  a  new  trial 
and  the  court  may  not  ent^  Judgment  for 
$10,000  on  the  mere  consent  of  plaintiff  to  ac> 
cept  it  Tunnel  Mining  &  Tieasing  Co.  v. 
Cooper,  115  Pac.  901,  903,  50  Colo.  390,  30  U 
R.  A.  (N.  S.)  1064,  Ann.  Cas.  1912C  504. 

PASSIVE  TRUST 

See,  also.  Active  Trust 

A  will  leaving  property  in  trust  to  the 
widow,  to  be  used  by  her  until  the  testator's 
youngest  child  should  become  21  years  old, 
when  it  should  be  divided  between  the  widow 
and  the  children  equally,  created  a  "passiTe 
trust,"  which  transmitted  no  title  to  the  trus- 
tee, but  devolved  it  directly  upon  those  en- 
titled to  the  ultimate  beneficial  estate,  under 
Real  Property  Law  (Laws  1896,  p.  570.  c. 
547,  {  73),  providing  that  disposition  of  land 
shall  be  made  directly  to  the  person  hi  whom 
the  right  to  possession  and  profits  is  intended 
to  be  vested,  and  that,  if  made  to  a  person  in 
trust  for  another,  no  Interest  legal  or  equi- 
table, vests  In  the  trustee.  Jacoby  v.  Jaco- 
by,  80  N.  E.  676,  677,  188  N.  T.  124. 

An  "active,"  and  not  a  "passive,**  tmst 
is  created  by  a  deed  of  trust  to  sell  and  re- 
invest, and  to  pay  to  the  grantor  the  income 
and  such  part  of  the  principal  as  the  trustee 
may  deem  proper,  and  after  her  death  tbe 
principal  over  to  her  issue  or  such  it&nons  as 
she  may  designate  by  her  will.  Newton  v. 
Jay,  95  N.  Y.  Supp.  413,  418,  107  App.  Uv, 
457. 

A  grantee  in  a  quitclaim  deed  who  exe- 
cuted an  instrument  that  in  the  purchase  of 
an  undivided  part  of  the  real  estate  be  bad 
used  the  means  of  and  had  acted  for  the 
benefit  of  persons  named,  and  that  be  beld 
an  undivided  one-sixth  of  the  premises  in 
trust  for  one  of  such  persons,  thereby  creat- 
ed a  "passive  trust"  within  Comp.  Laws,  H 
8829,  8831,  abolishing  passive  trusts,  and  tbe 
title  passed  at  once  to  the  beneficiary,  who 
could  compel  the  execution  of  a  quitclaim 
deed  of  his  Interest.  Rothschild  v.  Dickin- 
son, 134  N.  W.  1035.  1037,  169  Mich.  200. 

PASSPORT 

A  "passport"  from  a  foreign  goveniiDCOt 
to  its  dtisen  is  merely  written  peniiifl8i<'0 
from  the  government  to  travel,  and  does  not 
affect  his  status  in  the  United  States,  in  tlie 
absence  of  treaty  provision,  and  hence  is  »> 
defense  to  proceedings  to  deport  him.  Uatt* 
ed  States  v.  Redfem,  180  Fed.  606,  50a 

"It  [a  'passport*)  is  a  document  whWL 
from  its  nature  and  object,  ia  addroned  tfi 
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foreign  powers,  purporting  only  to  be  a  re- 
quest that  the  bearer  of  it  may  pass  safely 
and  freely,  and  Is  to  be  considered  rather  in 
the  character  of  a  political  document,  by 
which  the  bearer  is  recognized,  in  foreign 
countries,  as  an  American  citizen,  and  which, 
by  usage  and  the  law  of  nations,  is  received 
as  evidence  of  the  fact.  But  this  is  a  very 
different  light  from  that  in  which  it  is  to  be 
viewed  in  a  court  of  Justice,  where  the  in- 
quiry is  as  to  the  fact  of  citizenship.  It  is  a 
mere  ex  parte  certificate ;  and  if  founded  up- 
on any  evidence  produced  to  the  secretary  of 
state,  establishing  the  fact  of  citizenship, 
that  evidence,  if  of  a  character  admissible  in 
a  court  of  justice,  ought  to  be  produced  upon 
the  trial  as  higher  and  better  evidence  of  the 
fact."  Urtetiqui  v.  D'Arcy,  9  Pet.  e©2,  609,  9 
L.  Ed.  276. 

PAST  AND  CLEAR 

Where  a  schooner,  which  had  left  Nor- 
folk and  was  beating  down  the  diannel 
against  a  head  wind,  when  she  was  overtak- 
en and  passed  by  a  tug  and  tows,  which  left 
.  Norfolk  later,  was  on  the  starboard  tack, 
moving  toward  Old  Point  Comfort  and  away 
from  the  tug  and  tows,  the  latter  were  "final- 
ly past  and  clear,"  within  the  meaning  of 
article  24,  of  the  Inland  Navigation  Rules 
(Act  June  7,  1897,  c.  4,  30  Stat.  101,  and 
when  the  schooner  came  about  on  the  port 
tack,  heading  toward  the  tug  and  tows,  and 
being  more  than  two  points  abaft  their  beam, 
an  entirely  new  risk  of  collision  arose,  as  to 
which  she  was  the  overtaking  vessel,  and 
bound  under  such  rule  to  keep  out  of  the 
way,  while  the  tug  and  tows  were  required 
by  article  21  to  keep  their  course  and  speed. 
The  Mary  E.  Morse,  179  Fed.  945,  947. 

PAST  CONSIDERATION 

A  "past  consideration"  Is  one  which  has 
served  its  purpose  in  a  former  transaction, 
a.nd  it  Is  not  sufficient  to  support  a  contract 
4yt  ^naranty;  and,  where  such  a  contract  is 
created  subsequently  to  the  main  contract,  it 
must  be  supported  by  a  new  consideration. 
Musgrove  v.  D.  B.  Luther  Pub.  Co.,  68  S.  E. 
52,  54,  5  Ga.  App.  279  (citing  Hargroves  v. 
Oook,  16  6a.  S21 ;  Green  v.  Thornton,  49  N. 
O-  230 ;   20  Cyc  p.  1417). 

PASTE 

Manufactures    of,    see    Manufactures — 
Manufactured  Articles. 

Congress  in  its  tariff  legislation  having 
<iistlngtilshed  between  glass  and  the  form  of 
lE^Iass  known  as  paste,  articles  in  chief  value 
of  paste,  cut,  are  not  within  the  provision  of 
Schedule  B,  par.  100,  i  1,  in  Tariff  Act,  for 
^oods  in  chief  value  of  cut  "glass,**  but  are 
<iutlable  as  manufacturers  of  "paste,"  under 
paraii^raph  112.  United  States  v.  New  York 
^1  erctiandise  Go.»  167  Fed.  684. 


So-called  rhlnestonee,  articles  comiK)Ked 
of  metal  and  paste,  the  latter  being  the  more 
valuable  component,  which  are  merely  used 
to  decorate  and  ornament  women's  outer  ap- 
parel, are  dutiable  as  manufactures  of 
"paste,"  not  specially  provided  for,  under 
the  Tariff  Act  B.  Blumenthal  &  Go.  v.  Unit- 
ed States,  135  Fed.  254;  Id.,  144  Fed.  384, 
385,  75  G.  G.  A.  322. 

The  provision  in  Tariff  Act  July  24, 1897, 
c.  11,  §  1,  Schedule  B,  par.  112,  30  Stat.  158, 
for  manufactures  of  "paste,"  includes  only 
the  form  of  paste  which  is  a  variety  of  glass, 
and  does  not  embrace  articles  made  from  rice 
paste.  Morimura  Bros.  v.  United  States,  169 
Fed.  279,  280,  94  G.  G.  A.  555. 

"Paste  cameos,"  in  imitation  of  shell 
cameos,  which  imitate  certain  descriptions  of 
precious  stones,  are  dutiable  as  imitation  prR- 
cious  stones,  under  paragraph  435,  Schedule 
N,  I  1,  Tariff  Act  July  24,  1897,  c.  11,  30 
Stat.  192.  United  States  v.  Goldberg,  139 
Fed.   706,   707. 

PASTERS 

As  writing,  see  Write — ^Writlag. 

PASTURE 

As  ground  under  cultivation,  see  Gulti- 
vation. 

PATENT 

It  is  now  a  well-settled  rule  of  law  in 
this  state  that,  if  the  defects  in  the  appli- 
ances are  "patent"  (that  is  to  say,  such  as  the 
servants  would  have  discovered  if  ordinarily 
observant  in  using  them),  he  becomes  charge- 
able with  knowledge  of  their  defective  condi- 
tion, and,  if  injured  thereby,  cannot  recover  of 
the  master.  Pohlmann  v.  American  Gar  & 
Foundry  Go.,  100  S.  W.  544,  546,  123  Mo. 
App.  219  (quoting  and  adopting  definition  in 
Marshall  v.  Kansas  Gity  Hay  Press  C3o.,  69 
Mo.  App.  260). 

Where  complainant  sold  pills  that  were 
not  patented  under  the  name  *'Beecham's 
Patent  Pills,"  the  word  "patent"  was  employ- 
ed in  a  mere  proprietary  sense,  to  indicate 
that  the  pills  were  made  according  to  Beech- 
am's  secret  formula,  and  not  necessarily  that 
they  were  manufactured  under  letters  pat- 
ent, and  hence  did  not  constitute  such  a  mis- 
representation as  to  preclude  plaintiff  from 
relief  in  equity  against  the  infringement  of 
plaintiffs  trade-mark,  "Beecham's  Pills." 
Beecham  v.  Jacobs,  159  Fed.  129,  130,  86  C. 
G.  A.  623. 

PATENT  (Of  Iwreatioa) 

See  Letters  Patent;   Primary  Inventions 

and  Patents;    Secondary  Patent 
Infringement  of,  see  Infringement. 
Interest  in  patent,  see  Interest. 
Issuance  of  patent,  see  Issuance — Issue. 
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Operating  under  a  patent,  see  Operate. 

Pioneer  patent,  see  Pioneer. 

See,  also,  Anticipation;  Combination 
(In  Patent  Law);  Equivalent  (In  Pat> 
ent  Law);   Prior  Public  Use. 

"Patents"  granted  under  the  laws  of  the 
United  States  pursuant  to  Const  art  1,  | 
8,  are  grants  made  in  consideration  of  dis- 
coveries which  "promote  the  progress  of  sci- 
ence and  useful  arts,"  and  are  to  be  con- 
strued liberally  so  as  to  effect  their  real  in- 
tent Bossert  Electric  Const  Co.  v.  Pratt 
Chuck  Co.,  179  Fed.  385,  387,  103  O.  C.  A. 
45. 

A  "patent**  has  been  defined  as  that 
which  brings  out  from  the  realm  of  mind 
something  which  never  existed  before,  and 
gives  it  to  the  country.  In  this  sense  patent- 
ed articles  cannot  be  the  subject  of  monopo- 
ly, since  monopoly  restrains  trade  or  com- 
merce in  articles,  which  before  were  the  sub- 
jects of  trade  or  commerce.  Rubber  Tire 
Wheel  Co.  v.  Milwaukee  Rubber  Works  Co., 
142  Fed.  531,  537. 

Under  Rev.  St  U.  S.  i  4886,  providing 
that  any  i>erson  who  has  Invented  any  new 
and  useful  art,  machine,  or  composition  of 
matter,  or  any  new  and  useful  improvement 
thereof,  etc.,  may  obtain  a  patent  therefor, 
books  and  the  right  to  sell  books  are  not 
"patents"  or  patent  rights,  and  a  note  given 
for  books  and  for  the  right  to  sell  the  same 
need  not  comply  with  Kirby's  Dig.  §§  513,  514, 
requiring  the  note  given  for  a  patent  or  pat- 
ent right  to  be  in  certain  form,  with  certain 
statements  to  be  shown  on  the  face  thereof. 
Hogg  V.  Thurman,  117  S.  W.  1070,  1072,  00 
Ark.  93,  17  Ann.  Cas.  383. 

The  word  "patents,"  as  used  in  a  con- 
veyance by  a  corporation  of  all  its  property, 
including  its  good  will,  "patents,"  trade- 
marks, etc.,  including  every  patent  which 
was  assignable  by  the  assignor,  and  such  con- 
veyance was  effective  as  an  assignment  of  a 
patent  then  owned  by  the  corporation,  al- 
though not  described  there.  Delaware  Seam- 
less Tube  Co.  V.  Shelby  Steel  Tube  Co.,  160 
Fed.  928,  929,  88  C.  C.  A.  UO. 

As  a  oontraet 

A  "patent"  is  a  contract,  and  it  must 
be  interpreted  by  the  same  rules  of  con- 
struction as  other  contracts.  Century  Elec- 
tric Co.  V.  Westinghouse  Electric  &  Mfg.  Co., 
191  Fed.  350,  354,  112  C.  C.  A.  8. 

A  "patent"  is  a  contract  made  by  the 
acceptance  by  the  government  of  the  propo- 
sition made  by  the  inventor  in  his  applica- 
tion. O.  H.  Jewell  Filter  Co.  v.  Jackson, 
140  Fed.  340,  343,  72  C.  C.  A.  304. 

A  '"patent"  is  a  contract,  and  the  rules 
for  the  construction  of  contracts  generally 
control  in  its  interpretation;  and  when  its 
terms  are  plain,  and  the  intention  of  the 
parties  clearly  manifest  therefrom,  they  must 
prevail;  but  if  its  expressions  are  ambiguous, 


or  its  validity  or  any  claim  is  doufotfol,  tbat 
construction  will  be  given  which  will  sustain 
rather  than  destroy  the  patent  Dennlns 
Wire  &  Fence  Co.  v.  American  Steel  k  Win 
Co.  of  New  Jersey,  169  Fed.  793,  799,  95  C 
C.  A.  259. 

As  a  monopoly 

A  "patent"  secures  the  exclusive  rigbt  to 
make,  the  exclusive  right  to  use,  and  the  ex- 
clusive right  to  vend  the  invention  it  pro- 
tects. Paulus  V.  M.  M.  Buck  Mfg.  Co.,  129 
Fted.  594,  596,  64  0.  0.  A.  162. 

A  "patent"  is  a  grant  of  a  right  to  ex- 
clude all  others  ftom  making,  using,  or  sellisg 
the  Invention  covered  by  it.  United  States 
V.  Standard  Sanitary  M^.  Co.,  191  Fed.  172, 
190. 

A  "patent"  is  a  monopoly  created  by  law, 
and  gives  the  right  to  exclude  all  othat 
from  making,  using,  and  selling  the  inven- 
tion or  articles  made  in  accordance  there- 
with. National  Hollow  Brake  Beam  Co.  f . 
Bakewell,  123  S.  W.  561,  566,  224  Mo.  203. 

The  monopoly  authorised  by  a  "patent" 
is  a  substantial  property  right  conferred  by 
law  as  an  Inducement  or  stimulus  to  useful 
invention  and  discovery,  and  it  rests  with 
the  owner  what  part  of  this  property  he 
will  transfer  to  others  and  upon  what  tenos 
he  will  make  the  transfer.  National  Phono- 
graph Co.  V.  Schlegel,  128  Fed.  733,  735,  W 
C.  C.  A.  594. 

PATENT  (Of  iMtkdy 

See  Call  Patent;  Perfect  and  Etfective 

Patmt ;  Suit  to  Invalidate  Patent 
Oate  of  .patent,  see  Date. 
See,  also.  Royal  Title. 

The  expression  "patent,"  used  In  Act  of 
March  8,  1891,  §  8,  requiring  suits  to  aural 
patents  to  be  brought  within  six  years  after 
issuance,  means  a  grant  of  land  from  tte 
government.  United  States  v.  La  Boque,  198 
Fed.  645,  648,  117  C.  C.  A.  349. 

The  patent  of  a  lode  claim  oofnflrms  tbe 
original  location,  with  the  right  of  exdosiTe 
possession,  and  conveys  title  to  the  tract  omr- 
ered  by  the  location,  together  with  all  veftna 
lodes,  and  ledges  which  have  their  apexes 
ther^;  whereas  the  patent  to  a  placer 
claim,  while  confirming  the  original  locttiOD 
and  conveying  title  to  the  placer  ground, 
does  not  necessarily  convey  the  title  to  all 
veins,  lodes,  and  ledges  within  its  area.  A 
patent  of  a  placer  claim  will  not  convey  tbe 
title  to  a  known  vein  or  lode  within  its  area. 
unless  that  vein  or  lode  is  spedflcally  ap- 
plied and  paid  for.  Clipper  Mio.  Co.  v.  Eli 
Min.  &  Land  Co.,  24  Sup.  Ct  632,  635.  liM 
U.  S.  220,  48  U  Ed.  944^ 

Indian  Treaty  June  9,  1856,  12  Stat  915. 
constituted  a  cession  of  the  Umatilla  lodlas 
reservation  to  the  United  States,  and  autbor- 
ized  the  President  to  provide  a  permtnent 
home  for  such  Indians  In  his  discretion.  Act 
March  3,  1885,  c.  819,  28  Stat  .140,  prorided 
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for  the  allotment  of  lands  In  soch  reserra- 
tion  to  Indians  In  severalty  according  to  the 
size  of  the  families,  etc  The  act  provided  tor 
the  issuance  of  patents  for  the  allotments, 
but  that  the  legal  title  should  be  held  in 
trust  by  the  United  States  for  the  allottee 
and  his  heirs  for  25  years  in  fee,  provided 
that  the  law  of  alienation  and  descent  in 
force  in  the  state  of  Oregon  should  apply  aft- 
er the  issuance  of  patents.  Held,  that  the 
word  "allot**  is  not  a  term  of  sale  or  grant, 
but  of  apportionment  of  that  to  which  the 
parties  are  entitled  as  of  right,  and  the  word 
"patents"  is  merely  designed  to  denote  a 
paper  or  writing  improperly  called  a  "pat- 
ent,** showing  that  at  a  particular  time  in  the 
future,  unless  it  was  extended  by  the  Presi- 
dent, he  (the  Indian)  would  be  entitled  to 
a  regular  patent  conveying  the  fee.  Parr 
V.  United  States,  153  Fed.  462,  468. 

The  word  '^p&tents,**  in  General  Allotment 
Act  (Act  Feb.  8,  1887),  as  amended,  au- 
thorizing the  issuance  of  "patents**  for  lands 
allotted  to  Indians,  conditioned  that  the  Unit- 
ed States  will  hold  the  land  for  26  years 
in  trust  for  the  use  of  the  allottee  or  his 
heirs,  provided  that  the  law  of  descent  and 
partition  in  force  In  the  state  or  territory 
where  the  land  is  situated  shall  apply  there- 
to after  patents  have  been  executed  and  de- 
livered, etc.,  imports  only  instruments  in 
writing  designed  to  show  that  for  25  years 
the  United  States  will  hold  the  land  allot- 
ted in  trust  for  the  use  of  the  allottee,  or, 
in  case  of  his  death,  of  his  heirs,  and  sub- 
sequently, at  the  expiration  of  that  period, 
convey  the  fee  in  discharge  of  the  trust,  and 
the  United  States  retains  the  legal  title,  giv- 
ing the  Indian  allottee  a  writing  showing 
that  at  a  particular  time  in  the  future  he  will 
be  entitled  to  a  regular  patent  conveying 
the  fee,  and  the  proviso  adopting  the  laws 
of  descent  of  the  state  is  merely  to  provide  a 
rule  by  which  the  heirs  shall  be  determined. 
United  SUtes  v.  Bellm,  182  Fed.  161,  166 
(quoting  and  adopting  the  definition  in  Unit- 
ed States  V.  Rickert,  23  Sup.  Ct  478, 188  U.  S. 
432,  47  L.  Ed.  532). 


R  deed,  grant,  or  oonveyanoe 

A  "patent**  for  public  land  is  the  gov- 
ernment deed  for  the  premises.  Jordan  v. 
Smith,  73  Pac.  308,  310,  12  Okl.  703. 

A  "patent**  is  only  another  name  for  a 
}and  grant.  State  v.  Harman,  50  S.  B.  828, 
S30,  57  W.  Va.  447. 

A  '^patent*'  is  a  conveyance  by  which 
tbe  government,  state  or  federal,  conveys  its 
lands.  Williams  v.  White  Castle  Lumber  & 
Bbingle  Go.,  38  South.  414,  415,  114  La.  448. 

A  "patent"  is  the  instrument  by  which 
tlie  fee-simple  title  to  a  mining  claim  is 
granted.  Creede  &  G.  G.  Mln.  &  Mill.  Go.  v. 
XJinta  Tunnel  Min.  ft  Transp.  Co.,  25  Sup.  Gt. 
2ee,  271,  190  U.  S.  337,  49  L.  Bd.  501. 


A  "patent"  is  a  government  deed  for 
premises,  and  a  homesteader  is  not  entitled 
to  his  deed  on  mere  final  proof.  A  homestead 
claimant  may  make  final  and,  on  the  face 
of  it,  satisfactory  proof  of  occupancy  and 
compliance  with  the  land  laws,  and  still  not 
be  entitled  to  the  government  deed,  since  he 
may  abandon  the  claim,  or  fall  to  pay  for  it, 
or  sell  his  right.  Hamilton  v.  Foster,  82  Pac. 
821,  822,  16  Okl.  220. 

As  eTideaiee  of  title 

In  the  legislation  of  Congress,  a  "patent** 
has  a  double  operation.  It  is  a  conveyance 
by  the  government  when  the  government  has 
any  interest  to  convey,  but,  where  it  is  is- 
sued upon  the  confirmation  of  a  claim  of 
a  pre-existing  tittle,  it  is  documentary  evi- 
dence having  the  dignity  of  a  record  of  the 
existence  of  that  title,  or  of  such  equities  rep- 
resenting the  claim  as  Justify  Its  recognition 
and  confirmation.  The  instrument  is  not 
the  less  efficacious  as  evidence  of  a  previous- 
ly existing  ri^ht  because  it  also  embodies 
words  of  release  or  transfer  from  the  govern- 
ment. In  such  a  case,  while  the  courts  can- 
not go  back  to  the  original  grant  for  the  pur- 
pose of  passing  upon  its  validity,  yet  they 
may  do  so  merely  to  ascertain  whether  it 
purported  to  convey  absolute  title  to  the 
land,  as  a  means  of  ascertaining  the  full 
scoi)e  of  the  adjudication  by  Congress.  Cat- 
ron V.  Laughlln,  72  Pac.  26,  31,  11  N.  M.  604 
(quoting  and  adopting  definition  in  Langdeau 
V.  Hanes,  21  Wall.  521,  22  L.  Ed.  606,  and 
citing  Glasgow  v.  Baker,  9  Sup.  Gt  154,  125 
U.  S.  560,  32  L.  Ed.  513). 

As  a  Jadfi^meat 

A  "patent"  to  land  Is  the  Judgment  of  the 
Land  Department  and  the  conveyance  of  the 
title  in  execution  of  it  to  the  party  adjudged 
entitled,  and,  when  the  land  described  was 
within  the  Jurisdiction  and  subject  to  the 
disposition  of  the  Land  Department,  it  is  Im- 
pervious to  collateral  attack.  NeflC  v.  United 
States.  165  Fed.  273,  277,  91  C.  C.  A.  241. 

A  "patent"  to  land,  of  the  disposition  of 
which  the  department  has  Jurisdiction,  is 
both  the  Judgment  of  that  tribunal  and  a 
conveyance  of  the  legal  title  to  the  land.  Le 
Ma  rebel  v.  Teegarden,  133  Fed.  826,  827;  Id., 
152  Fed.  662,  665  (citing  James  v.  Germania 
Iron  Co.,  107  Fed.  597,  46  C.  C.  A.  476 ;  Unit- 
ed States  V.  Winona  &  St.  P.  R.  Co.,  67  Fed. 
048,  955,  15  C.  C.  A.  96,  103). 

PATENT    AMBIGUITT 

A  ^'patent  ambiguity"  in  an  Instrument  is 
an  uncertainty  that  arises  at  once  on  a  read- 
ing of  It  WolflP  Truck  Frame  Co.  v.  Ameri- 
can Steel  Foundries,  195  Fed.  940,  944,  115 
C.  G.  A.  628  (citing  definition  in  Strong  v. 
Waters,  50  N.  Y.  Supp.  257,  27  App.  Dlv.  209). 

A  "patent  ambiguity'*  is  one  produced  by 
the  uncertainty,  contradlctoriness,  or  deficien- 
cy of  the  language  of  an  instrument,  so  that 
no  discovery  of  facts  or  proof  of  declarations 
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can  restore  the  doubtful  sense  without  add- 
ing ideas  which  the  words  used  do  not  sus- 
tain. Teague  v,  Sowder,  114  S.  W.  484,  488, 
121  Tenn.  132. 

The  "patent  ambiguity**  of  a  written  con- 
tract which  cannot  be  explained  by  parol  Is 
that  which  remains  uncertain  after  the  court 
has  received  evidence  of  the  surrounding  cir- 
cumstances throwing  light  on  the  intent  of 
the  parties,  and  where  the  court,  after  plac- 
ing itself  in  the  situation  of  the  parties  at 
the  time  of  executing  the  instrument,  and 
with  full  understanding  of  the  words,  cannot 
ascertain  the  intent  of  the  parties  from  the 
language  of  the  instrument.  It  cannot  be  sus- 
tained by  the  introduction  of  evidence  adding 
new  terms.  Shannon  Copper  Ck>.  y«  Potter, 
108  Paa  486,  488,  13  Ariz.  245. 

Ambiguities  in  a  will  are  **patent,"  where 
the  uncertainty  arises  upon  the  words  of  the 
will,  and  before  any  attempt  is  made  to  ap- 
ply them  to  the  object  which  they  describe. 
Jennings  v.  Talbert,  58  S.  B.  420,  421,  77  S. 
C.  454. 

The  phrase  "for  value  received,"  as  used 
In  a  note,  is  a  ''patent  ambiguity,*'  and  the 
actual  consideration  of  the  note  may  be 
shown  by  paroL  J.  P.  Byrd  &  Co.  v.  Mariet- 
ta Fertlli25er  Co.,  56  S.  E.  86,  87,  127  Ga.  30 
(citing  Brewer  v.  Grogan,  42  S.  E.  525,  116 
Ga.  60;  Boynton  v.  Twitty,  53  Ga.  214;  Pitts 
V.  Allen,  72  Ga.  69). 

Testator  gave  his  residuary  estate  to  his 
sister  J.  and  to  his  nephew  S.  "and  his  sister, 
my  niece,  all  residing  in"  L.,  Germany.  By 
codicil  he  recited  that  his  sister  J.  was  dead, 
and  gave  her  share  to  "the  other  two  residu- 
ary legatees  therein  named,  S.,  and  to  his 
sister,  my  niece,  whose  name  is  K.  and  whose 
residence  is  S.,  Germany,  share  and  share 
alike."  S.  had  an  only  sister,  who,  at  the 
time  of  the  making  of  the  will  and  codicil, 
was  a  resident  of  L.,  and  the  testator  had  a 
niece,  the  married  daughter  of  another  sister, 
whose  name  was  K.,  and  whose  residence 
was  S.  Held,  that  the  will  presented  a  latent 
ambiguity  within  Civ.  Code,  i  1340,  permit- 
ting extrinsic  evidence  to  correct  imperfect 
descriptions  In  wills,  etc.,  and  not  a  "patent 
ambiguity"  within  section  1318,  requiring  the 
court  to  ascertain  the  intention  of  a  testator 
from  the  words  of  his  will  and  the  circum- 
stances under  which  it  was  made.  In  re 
Dominld's  Estate,  90  Pac.  448,  460,  151  Cal. 
181. 

PATEHT  GEBTIFIOATS 

The  term  ''patent  certificate*'  seems  to 
have  been  Intended  to  refer  solely  to  certifi- 
cates issued  after  confirmation  of  the  grant 
to  the  state  by  the  general  government.  Hib- 
ben  V.  Malone,  109  S.  W.  1008,  1000,  85  Ark. 
584  (citing  Hempstead  v.  UnderhUl,  20  Ark. 
337 ;  Act  Jan.  20, 1855  [Laws  1865,  pw  202]). 


PATEITT  BAKOEB 

The  ffeict  that  an  employ^  of  a  mine 
knows  that  water  percolated  through  the 
roof  of  a  chamber  does  not  necessarily  show 
the  condition  of  the  mine  was  a  "patent  dan- 
ger," or  that  he  knew  the  place  was  unsafe. 
Bird  V.  UUca  Gtold  Min.  Ck>.,  84  Pac.  256, 257, 
2  Cal.  App.  674. 

PATENT  BSEDIOIHES 

"Patent  medicines,"  within  a  statute 
making  it  an  oifense  to  practice  medicine 
without  having  secured  a  certificate  from  the 
state  board  of  medical  examiners,  bat  pro- 
viding that  it  shall  not  prevent  the  advertis- 
ing and  sale  of  patent  and  proprietary  medi- 
cine, means  medicines  which  some  person  or 
company,  other  than  a  person  Indicted  for 
prescribing  certain  medicines  without  a  li- 
cense, manufactured,  advertised,  and  sold. 
State  V.  Kendig,  110  N.  W.  463, 465, 133  Iowa, 
16i. 

PATENT  BIGHT 

"A  conveyance  of  an  interest  in  the  right 
to  sell  a  patented  article  in  a  given  territory 
is  as  much  a  sale  of  a  'patent  right*  as  a  oon-  < 
v^ance  of  the  entire  right  to  sell  in  the  ter- 
ritory. No  distinction  can  be  made  between 
the  transactions  in  this  regard."  John 
Woods  &  Sons  v.  Carl,  87  S.  W.  621,  622,  75 
Ark.  32a 

Under  Rev.  St  U.  8.  f  4886^  providing 
that  any  person  who  has  invented  any  new 
and  useful  art,  machine,  manufacture,  or 
composition  of  matter,  or  any  new  and  use- 
ful Improvement  thereof,  etc,  may  obtain 
a  patent  therefor,  booloB  and  the  right  to  sell 
books  are  not  patents  or  "patent  rights,**  and 
a  note  given  for  books  and  for  the  rig^t  to 
sell  the  same  need  not  comply  with  Kirbj^s 
Dig.  if  518,  514,  requiring  the  note  given  for 
a  patent  or  **patent  right"  to  be  In  certain 
form,  with  certain  statements  to  be  shown  on 
the  face  thereof.  Hogg  v.  Thurman,  117  S. 
W.  1070, 1072,  90  Ark.  93, 17  Ann.  Cas.  388. 

A  bankrupt's  incorporeal  Interest  in  an 
alleged  invention  pending  application  for  a 
patent  does  not  pass  to  his  trustee  in  bank- 
ruptcy, under  Bankr.  Act  July  1, 1898^  a  Ml. 
§  70a,  cl.  2,  30  Stat  566,  declaring  that  the 
bankrupt's  interest  in  patents,  'tmtent  rights.** 
etc.,  shall  be  vested  in  the  trustee  by  opera- 
tion by  law  as  of  the  date  he  was  adjudged 
a  bankrupt,  since  the  words  "interest  In  pat- 
ent8»  patent  rights,"  etc.,  should  be  oonstroed 
as  referring  to  rights  acquired  undtf  a  pat- 
ent to  a  third  party.  In  re  Dann.  129  Fed 
495,  496. 

Literally  the  ''sale  of  a  patent  tight"  i» 
the  sale  of  the  interest  of  the  patentee,  or 
one  of  the  letters  patent,  and  is  ocMWommated 
generally  by  a  transfer  of  the  letters  patent. 
It  is  universally  recognised,  however,  that 
a  sale  of  the  rights  conferred  by  letters  pat- 
ent within  a  certain  territory  Is  a  sale  of 
the  patent  right,  and,  where  the  owner  sells 
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the  right  to  use  and  to  manufacture  for  sale  < 
and  use  during  only  a  portion  of  the  life  of 
the  patent  and  for  a  prescribed  territory,  It 
is  a  sale  of  a  patent  right.    Nyhart  v.  Ku- 
bach,  90  Pae.  796,  797,  76  Kan.  154. 

Ai  property 

See  Property. 

PATEKTABI.S  OOMBIHATIOK 

See  Combination  (In  Patent  Law). 

PATENTABI.E  INVENTION 

See  Invention. 

PATENTABIiE  NOVELTY 

See  Novelty. 

PATENTABLE  PROCESS 

^ee  Process. 

PATENTED 

Approval  of  an  application  for  a  patent 
is  not  the  equivalent  of  a  patent  granted  and 
issued  within  a  contract  for  the  sale  of  an  in- 
terest in  a  patent  granted  and  issued;  the 
term  '^patented"  meaning  the  actual  issuance 
of  a  patent  by  the  government  Splcer  v. 
Hurley,  118  Pac.  249,  251,  161  Oai.  1. 

PATENTED  ARTICLE 

An  unpatented  lock-bar  joint  pipe,  made 
in  this  country  only  by  patented  machinery, 
is  not  a  '"patented  article,''  within  Greater 
New  York  Charter,  Laws  1901,  p.  642,  c.  466, 
§  1554,  prohibiting  the  purchase  of  patented 
articles  \vithout  opportunity  for  competition. 
Holly  V.  City  of  New  York,  112  N.  Y.  Supp. 
797,  798,  128  App.  Dlv.  499. 

PATENTING 

The  word  '"patenting,"  as  used  in  Act 
Cong.  Feb.  8,  1887  (24  Stat  389)  |  6,  pro- 
viding that  on  the  completion  of  allotments 
to  lands  to  Indians,  ''and  the  patenting  of 
the  lands  to  said  allottees,"  each  and  every 
member  of  the  respective  bands  or  tribes  of 
Indians  to  whom  allotments  have  been  made 
shall  have  the  benefit  of  and  be  subject  to 
the  laws,  both  civil  and  criminal,  of  the  state 
or  territory  in  which  they  may  reside,  means 
the  preliminary  patent  that  is  issued  as  soon 
as  the  allotment  is  made.  United  States  v. 
Klya,  126  Fed.  879,  881. 

PATH 

See  Towpath. 

PATSS  AND  ROAB8,  THE  USE  OF 

Code  Civ.  Proc.  §  1238,  provides  that  the 
right  of  emhient  domain  may  be  exercised  to 
obtain  land  for  toll  roads,  by-roads,  plank 
and  turnpike  roads,  paths  and  roads,  either  on 
the  sarface,  elevated,  or  depressed,  for  the  use 
of  bicycles,  tricycles,  vehicles,  steam,  electric, 
and  horse  railroads,  etc.  Oiv.  Code,  §  465, 
subd*  7,  gives  to  a  railway  company  power  to 
purchase  lands,  etc.,  to  be  used  in  the  con-. 


stsQction  and  maintenance  of  its  road,  and 
other  necessary  appendages  and  adjuncts,  or 
acquire  them  by  condemnation.  Held,  that 
the  words  *'paths  and  roads  for  the  use  of" 
merely  qualified  the  words  "bicycles,  tricycles, 
motor  cycles  and  other  horseless  vehicles," 
and  not  the  phrase  *'steam,  electric  and  horse 
railroads,"  so  that  a  railroad's  power  to  con- 
demn land  was  not  limited  to  its  right  of 
way,  but  extended  to  land  adjacent  to  its 
station  grounds  required  for  a  freighthouse, 
under  the  rule  that,  while  a  statute  confer- 
ring the  power  of  eminent  domain  should 
be  strictly  construed  and  not  extended  by  im- 
plication, it  must  be  applied  to  effectuate  the 
legislative  intent.  Central  Pac.  Ry.  Co.  v. 
Feldman,  92  Pac.  849,  850,  152  Cal.  308. 

PATIENT 

Where  a  physician  is  called  to  treat  a 
patient  against  his  will,  the  latter  becomes 
a  patient  by  operation  of  law,  and  any  in- 
formation which  is  acquired  by  the  physician 
in  order  to  enable  him  to  act  is  acquired  in 
attending  a  patient  in  a  professional  capacity, 
within  Code  Civ.  Proc.  §  834,  and  is  privi- 
leged. Meyer  v.  Supreme  t#odge  K.  P.,  70 
N.  E.  Ill,  112,  178  N.  y.  63,  64  L.  R.  A.  839. 

A  statute  giving  the  superintendent  of  an 
insane  asylum  authority  to  discharge  a  **pa- 
tient"  refers  only  to  one  who  has  been  com- 
mitted to  the  asylum  and  has  remained  there 
(except  in  case  of  a  temporary  absence,  as  on 
parole)  for  care  and  treatment  Aldrich  v. 
Barton,  95  Pac.  900,  904,  153  Cal.  488. 

PATRIARCHAL  MARRIAGE 

The  term  ''patriarchal  marriage,"  as  used 
in  the  provision  of  the  Constitution  prohibit- 
ing any  one  from  voting  or  holding  office 
"who  is  a  bigamist  or  polygamlst,  or  is  living 
in  what  is  known  as  'patriarchal  or  celestial 
marriage,' "  is  used  in  the  sense  of  bigamous 
or  polygamous  marriage,  while  the  term  as 
used  by  the  Mormon  church  signifies  a  mar- 
riage solemnized  by  the  church  and  binding 
throughout  the  life  to  come.  Under  the  doc- 
trines of  the  Church  of  Jesus  Christ  of  Lat- 
ter-Day Saints,  commonly  known  as  the  Mor- 
mon Church,  marriages  celebrated  and  solem- 
nized by  mere  civil  authority  and  with  only 
the  sanction  of  the  law  are  regarded  as  mar- 
riages for  time  only,  while  a  marriage  solem- 
nized by  a  duly  constituted  church  authority 
or  "by  the  holy  and  eternal  priesthood  of  the 
Saints"  is  designated  a  "celestial  or  patriar- 
chal marriage,"  binding  not  only  during  this 
life  but  throughout  the  life  to  come.  As  used 
in  Const^  Idaho,  art  6,  §  3,  disqualifying  as 
voters,  jurors,  or  officers,  among  others,  one 
who  is  a  bigamist,  polygamlst,  or  living  in 
what  is  known  as  patriarchal  or  celestial 
marriage,  the  words  "bigamous,"  "polyga- 
mous," "plural,"  "celestial,"  and  "patriar- 
chal" marriages  were  meant,  and  it  was  In- 
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tended  to  prohibit  and  forbid  any  man  baving 
more  tban  one  wife  at  one  time  under  what- 
ever name  or  designation  he  might  choose 
to  style  his  marriage;  and  the  use  of  each 
of  these  words  was  directed  against  bigamous 
and  polygamous  marriages.  The  **celestial" 
or  "patriarchal"  marriage,  in  order  to  come 
within  the  prohibition  of  the  Constitution, 
must  be  "bigamous"  or  "polygamous."  One 
who  teaches  or  practices  having  more  than 
one  wife  at  any  one  time  or  belonging  to  an 
organization  teaching  such  doctrine  is  dis- 
qualified for  the  duties  of  an  elector;  and  con- 
sequently for  holding  any  civil  office  within 
the  laws  of  the  state,  but  it  is  not  intended 
by  the  Ck)nstitution  to  interfere  with  the  re- 
ligious beliefs  and  opinions  of  any  one.  Ton- 
cray  v.  Budge,  95  Pac  26,  35,  38,  14  Idaho, 
621. 

PATROL 

PATROI.  IiIMITS 

•"The  term  *patrol  limits'  does  not  ap- 
pear in  the  Minneapolis  charter,  but  it  is 
there  provided  that  no  intoxicating  liquors 
shall  be  sold  within  certain  limits.  It  was 
assumed  during  the  argument,  and  by  the 
trial  court,  that  in  Minneapolis  'patrol  limits' 
meant  that  territory  within  which  saloons 
are  licensed,  and  which  for  that  reason  re- 
quires special  patrol  by  the  police.  Not  being 
defined  by  any  law,  its  meaning  depends  upon 
usage,  and,  so  far  as  we  are  informed,  the 
meaning  above  suggested  is  limited  to  the  city 
of  Minneapolis.  In  the  dty  of  St  Paul  the 
charter  confers  upon  the  city  council  authori- 
ty to  establish  "patrol  limits"  within  the  city, 
and  to  prevent,  suppress,  and  prohibit  the 
sale  of  intoxicating  liquors  ^thin  such  lim- 
its, and  prescribes  certain  territory  within 
which  no  liquors  shall  be  sold,  and  also  pro- 
vides that  no  liquors  shall  be  sold  within  200 
feet  of  the  boundary  limit  so  established, 
while  the  charter  of  the  city  of  Duluth  is 
silent  upon  the  subject  of  'patrol  limits.'  It 
follows  that,  at  the  time  of  the  passage  of 
this  act,  'patrol  limits'  meant  one  thing  in 
Minneapolis,  as  generally  understood  by  its 
citizens,  viz.,  that  district  within  which  liq- 
uors were  sold  and  which  required  special 
alertness  on  behalf  of  the  police,  whereas  in 
St.  Paul  it  meant  di];ectly  the  opposite  and 
referred  to  that  district  within  which  no  li- 
censes were  permitted,  and  as  to  Duluth  it 
had,  and  could  have,  no  application  what- 
ever." SUte  y.  8chrap8»  106  N.  W.  106,  107, 
97  Minn.  62. 

PATBOLMAH 

Sess.  Laws  1907,  c.  136  (Rev.  Codes,  §§ 
3304-3317),  providing  for  the  organizing  of  the 
police  departments  of  cities  upon  a  dvil  serv- 
ice basis,  refers  to  persons  serving  on  the 
police  force  as  "members"  or  "officers"  of  the 
police  force  or  department.  An  ordinance 
enacted  thereunder  creating  the  police  de- 


partment of  a  dty  mentioned  certain  oflScers 
by  a  spedal  title,  and  classified  all  other 
members  as  "policemen"  or  "patrolmen,"  and 
provided  that  the  number  of  "policemen  or 
patrolmen"  should  be  reduced,  etc.  Held, 
that  as  a  "patrolman"  is  defined  as  a  mem- 
ber of  the  police  force  of  a  town  or  city  who 
patrols  a  certain  beat,  and  a  "policeman*' 
as  one  of  the  ordinary  police  force,  whose 
duty  it  is  to  patrol  a  certain  beat  for  the 
protection  of  property,  lives,  etc.,  and  also,  in 
its  generic  sense,  was  applicable  to  any  mem- 
ber of  the  police  force  whatever  his  rank, 
the  terms  as  used  in  the  ordinance  were  syn- 
onymous, so  that  one  appointed  under  the  or- 
dinance under  the  designation  of  ^'patrolman" 
was  a  policeman,  and  hence  not  a  purely  nm- 
nidpal  officer.  State  ex  rel.  Quintin  v.  Ed- 
wards, 106  Pac.  605,  697,  40  Mont.  287,  20 
Ann.  Gas.  239. 

PATRONS 

In  any  year  the  "patrons"  of  a  school 
within  Burns'  Ann.  St.  1908,  f  6417,  providing: 
for  relocation  of  schoolhouses  on  petition  by 
the  patrons,  are  the  legal  patrons  living  in 
the  district  who  were  enumerated  in  that 
year,  or  who  have  made  satisfactory  proof 
that  they  were  actually  the  parents  or  guard- 
ians or  custodians  of  children  of  school  age 
living  in  the  district,  though  not  enumerat- 
ed. Persons  who  were  living  in  a  school  dls^ 
trict  in  July  and  August,  and  had  children  of 
school  age  whom  they  intended  to  send  to 
school  in  the  district  the  following  winter. 
were  "patrons"  within  Bums'  Ann.  St  190S. 
§  6417,  which  provides  for  relocation  of 
schoolhouses  on  petition  by  patrons.  WlUan 
V.  Richardson  (Ind.)  98  N.  B.  1094,  1095. 

PATTERN 

See  Molder's  Pattern. 

PATTERNS  FOB  MACHIHEBY 

The  provision  in  Tariff  Act  July  24, 1887. 
c.  11,  §  2,  Free  List,  par.  616,  30  SUt.  199, 
for  "models  of  inventions  and  of  other  im- 
provements in  the  arts,  including  'patterns' 
for  machinery,"  is  not  limited  to  the  class  of 
patterns  known  as  "model  patterns,"  intended 
to  show  the  working  of  the  thing  illustrated, 
but  includes  also  molders*  patterns,  which 
are  used  as  models  about  which  to  form  sand 
molds  in  which  castings  may  be  made  and 
which  may  be  made  and  which  are  fitted  for 
successive  use  in  that  way.  R.  Hoe  &  Ca  t. 
United  States,  141  Fed.  488,  489;  United 
States  V.  R.  Hoe  A  Co.,  147  Fed.  201,  203,  77 
G.  G.  A.  427.  The  Standard  Dictlonaiy,  while 
giving  a  general  definition  of  the  word  "pat- 
terns" to  be  "an  original  or  model  proposed 
for  imitation,  something  used  or  worthy  to 
be  used  as  a  copy,"  specially  describes  the 
word  so  as  to  expressly  in<dade  what  are 
known  as  "iron  moulders'  patterns,"  ntmelj. 
as  a  "model,"  usually  of  wood  or  irooi  tn^ 
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often  in  sereral  parts  to  facilitate  removal, 
about  wblcb  to  form  a  sand  mould,  in  which 
a  casting  may  be  made.  United  States  t.  R. 
Hoe  &  Co..  147  Fed.  201,  203,  T7  a  a  A  427. 

PAUPER 

See  Support  as  Pauper. 
See,  also.  Poor;    Poor  Person;    Public 
Charge. 

Indiseiit  pensioaev 

Confederate  soldiers,  referred  to  in  the 
expression  ''indigent  pensioners,"  as  used  in 
Acts  1909,  p.  173,  §  2,  providing  for  the  pay- 
ment of  fees  to  ordinaries  for  services  to  in- 
digent pensioners  from  the  county  treasury, 
cannot  be  classed  as  paupers,  within  the 
meaning  of  that  term  as  employed  in  statutes 
relating  to  the  county  poor.  Clark  v.  Walton, 
73  S.  B.  392,  393,  137  Ga.  277. 

Insane  person 

The  statute  with  reference  to  the  support 
of  insane  persons  at  an  insane  asylum  pro- 
vides that:  "An  insane  person  shall  be  held 
to  be  a  'pauper'  if  unable  to  pay  six  months 
board  in  advance  or  if  married,  but  unable 
to  pay  said  board  besides  providing  for  others 
naturally  dependent,  or  if  a  minor  the  parent 
of  said  persons  are  unable  to  pay  board  be- 
sides supporting  others  naturally  dependent 
on  them."  Holbum  v.  PfanmiUer's  Adm'r, 
71  S.  W.  040,  941,  114  Ky.  831. 

Person  receiving  public  aid 

The  word  ''pauper"  is  used  to  designate 
thoee  persons  whose  support  Imposes  a  bur- 
den on  the  public  treasury.  One  may  be 
ever  so  destitute  of  estate  or  ability  to  earn 
a  livelihood,  and  yet  not  be  a  imuper.  He 
may  be  cared  for  by  the  voluntary  action  of 
friends  or  relatives.  The  duty  to  care  for 
Mm  may  be,  by  law,  cast  on  relatives,  and 
he  becomes  a  member  of  the  pauper  class 
only  when,  the  other  means. of  support  fail- 
ing, he  becomes  a  public  charge.  Weeks  v. 
Mansfield,  80  Atl.  784,  786,  84  Conn.  544. 

PAVE-PAVEMENT 

See  Repave — Repavement. 
Cost  of  paving,  see  Cost. 
Kind  of  pavement,  see  Kind. 

Oonstraotion      of      snttersy      onrbing, 
eateh-basin^,  and  sewer  eonnections 

**Pave"  is  a  word,  the  meaning  of  which, 
lilce  most  any  other,  will  depend  on  where, 
Hud  the  connection  in  which,  it  may  be  used. 
In  a  resolution  of  intention  to  pave  certain 
streets,  it  would  Include  the  construction  of 
gutters,  catdi-baslns,  and  sewer  connections, 
ao  that  an  ordinance  enacted  pursuant  to  the 
resolution  would  include  such  work.  Muff 
v.  Cameron,  114  S.  W.  1125,  1126,  134  Mo. 
App.  607. 

Rev.  St  1889,  f  1592,  as  amended  by 
l^a-WB  1893,  p.  107,  authorizing  cities  of  the 


fourth  class  to  cause  streets  "to  be  graded, 
constructed,  reconstructed,  paved,"  etc.,  au- 
thorizes a  dty  of  the  class  to  issue  special 
tax  bills  to  pay  for  the  cost  of  curbing,  es- 
pecially in  view  of  the  provision  in  the  sec- 
tion authorizing  the  issuance  of  tax  bills  for 
special  assessments  for  "paving,  macadamiz- 
ing and  curbing,"  for  the  terms  "constructed" 
and  ''paved"  refer  to  the  entire  pavement  of 
the  street  and  Include  curbing,  which  is  a 
necessary  part  thereof.  City  of  Excelsior 
Springs  V.  Ettenson,  96  S.  W.  701,  705,  120 
Mo.  App.  215;  Same  v.  Mississippi  Valley 
Trust  Co.  (Mo.)  96  S.  W.  707. 

The  charter  of  Mobile,  providing  that  a 
street  railway  company  should  pay  the  cost 
of  **pavlng"  between  the  rails  of  its  tracks 
and  18  Inches  on  either  side,  could  not  in- 
clude underground  drainage  or  sewerage. 
After  citing  cases  holding  that  the  words 
**pave"  or  ''pavement"  included  curbs  and 
gutters,  cross  streets  and  crosswalks,  such 
cases  are  distinguished  because  the  issue 
was  between  respective  cities  and  property 
owners  over  paving  the  entire  street  The 
court  says:  "We  do  not  pretend  to  hold  in 
this  case  that  paving  does  not  Include  curb- 
ing and  certain  kinds  of  drainage,  or  that 
the  railroad  would  not  be  liable  for  the 
preparation  of  the  foundation  for  the  recep- 
tion of  the  pavement,  or  for  such  curbing  as 
might  be  deemed  necessary  for  drainage,  and 
which  has  been  placed  within  that  territory 
between  its  rails  of  within  18  Inches  on  ei- 
ther side  thereof.  But  we  cannot  conceive 
of  any  liability  on  the  part  of  this  company, 
under  the  terms  of  the  statute,  for  any  cost 
that  may  have  been  incurred  by  the  city  of 
Mobile  for  curbing  or  drainage  beyond  the 
confines  of  the  railroad's  territory."  City 
of  Mobile  V.  MobUe  Light  &  K,  Co.,  38  South. 
127,  129,  141  Ala.  442  (citing  Williams  v. 
Mayor,  etc.,  of  City  of  Detroit,  2  Mich.  577; 
Warren  v.  Henly,  81  Iowa,  31 ;  Booth,  Street 
Railways,  240). 

An  improvement  district  known  as  a 
paving  district  was  organized  under  a  peti- 
tion and  ordinance  to  pave  a  street  from 
curb  to  curb.  Klrby's  Dig.  |  5667,  relating 
to  the  formation  of  municipal  districts,  pro- 
vides that  the  petition  of  the  property  own- 
ers shall  designate  the  nature  of  the  improve- 
ment to  be  undertaken;  and  section  5672 
provides  for  an  improvement  board  to  be  ap- 
pointed by  the  municipal  council  which  shall 
form  plans  for  the  improvements  within  their 
district  as  prayed  by  the  petition.  Held, 
that  the  Improvement  board  has  a  discre- 
tionary power  as  to  the  construction  of  the 
Improvement,  although  the  nature  of  the  un- 
dertaking is  fixed  by  the  petition,  and,  where 
it  did  not  appear  that  the  cost  was  excessive 
or  that  surface  drainage  was  practical,  the 
improvement  board  could  provide  for  storm 
sewers  to  carry  off  the  surface  waters;  the 
word  to  ''pave"  being  generally  understood 
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to  include'  fhe  power  to  macadamize  streets 
or  cover  them  with  a  hard  surface,  so  as  to 
make  them  coayenient  for  travel,  and  to  pro- 
vide for  their  proper  drainage.  Board  of 
Improvement  of  Paving  Dist  No.  7  of  City 
of  Ft.  Smith  y.  Brun,  150  S.  W.  154,  156, 
105  Arte.  65. 

The  word  "paving,"  in  Code,  f  702,  giv- 
ing to  cities  power  to  Improve  any  street  by 
grading,  parking,  cnrblng,  paving,  and  gut- 
tering, and  to  assess  the  cost  on  abutting 
property,  subject  to  the  limitation  of  a  max- 
imum assessment,  includes  both  curbing  and 
guttering  when  a  dty  undertakes  to  pave  a 
street  not  already  curbed  and  guttered;  and, 
where  a  city  curbs,  gutters,  and  paves  a 
street  as  a  part  of  one  improvement,  it  may 
not  treat  the  work  as  independent  items,  and 
make  them  the  subject  of  separate  contracts 
and  assessments,  though  in  the  outlying 
parts  of  a  city  it  may  curb  or  gutter  un- 
paved  streets,  and  thereafter  pave  the  streets 
when  demanded  by  the  growth  of  the  city 
and  increase  of  traffic.  Bailey  v.  City  of  Des 
Moines  (Iowa)  138  N.  W.  853,  856. 

Macadamiiing 

The  term  **pave,"  in  its  generic  sense, 
means  to  place  some  substance  on  the  street 
so  as  to  form  an  artificial  roadway  or  wear- 
ing surface,  which  shall  change  the  natural 
condition  of  the  street  The  word  is  much 
more  comprehensive  than  the  term  "macad- 
amize/' but  it  embraces  all  that  the  term 
"macadamize"  covers.  Ross  v.  Gates,  81  S. 
W.  1107,  1109,  183  Mo.  338. 

RepaTlnc 

Under  Milwaukee  City  Charter,  c.  7,  |  6, 
authorizing  the  board  of  public  works,  in 
conjunction  with  the  council  to  pave  a  street 
without  a  petition  of  property  owners,  the 
word  "paving"  applies  to  a  second  pavement 
as  well  as  to  a  first,  and  hence  ordering  of  a 
repavement  without  a  petition  was  author- 
ized. Loewenbach  v.  City  of  Milwaukee,  119 
N.  W.  888,  889,  139  Wis.  49. 


PAVINQ  FUND 

Code,  I  894,  authorizes  any  dty  to  levy 
an  •Improvement  fund  tax"  to  pay  for  street 
improvements.  Section  830  provides  for  pay- 
ment of  street  Improvements  out  of  the  "city 
Improvement  fund."  Held,  that  both  stat- 
utes refer  to  the  same  fund,  and  contracts 
for  paving  which  provide  for  payment  of  dif- 
ference between  amount  due  for  paving  and 
amount  raised  by  special  assessments  out  of 
the  "paving  fund"  and  "general  paving  fund" 
refer  to  the  fund  specified  in  the  statutes. 
Corey  v.  City  of  Ft  Dodge,  111  N.  W.  6,  7, 
133  Iowa,  666. 

PAWN 

A  '^awn"  18  a  pledge  to  a  pawnbroker  or 
person  who  keeps  a  shop  for  the  purchase 
or  sale  of  goods  and  takes  goods  by  way  of 


security  for  money  advanced  thereon.  Leri- 
son  V.  Boas,  88  Pac.  825,  150  CaL  185,  12  L. 
B.  A.  (N.  8.)  575,  11  Ann.  Caa.  661. 


The  word  "pawnbroker"  has  been  rari- 
ously  defined  as  any  person  whose  business 
or  occupation  is  to  take  or  receive,  by  way  of 
pledge,  pawn,  or  exchange,  any  goods,  wares, 
or  merchandise  or  any  kind  of  personal  prop- 
erty whatever,  as  security  for  payment  of 
money  loaned  thereon.  One  who  makes  t 
business  of  loaning  money  for  interest  and 
receives  personal  property  in  security  for 
the  payment  of  the  same.  Or,  agaiu,  a  pawn 
is  a  pledge  to  a  pawnbroker  or  person  who 
keeps  a  shop  for  the  purchase  or  sale  of 
goods  and  takes  goods  by  way  of  security 
for  money  advanced  thereon.  Under  IVil 
Code,  i  338,  declaring  that  every  person  who 
carries  on  the  business  of  a  pawnbroker,  bjr 
receiving  goods  in  pledge  for  loans  at  a 
greater  rate  of  interest  than  10  per  cent  iier 
annum,  except  by  authority  of  a  license,  is 
guilty  of  a  misdemeanor,  one  Is  a  pawn- 
broker who  carries  on  the  business  of  re- 
ceiving goods  in  pledge  for  loans,  exactioi; 
interest  for  the  loans.  One  is  no  less  a 
pawnbroker  because  making  loans  on  pledgee 
of  no  other  kinds  of  goods  than  Jewelry  and 
diamonds.  Levlson  v.  Boas,  88  Pac.  825,  1.10 
Cal.  185,  12  L.  R.  A.  (N.  S.)  575,  11  Ann.  fa?. 
601  (citing  And.  Law  Diet  p.  750;  Rap«lj« 
&  Lawrence  Diet  p.  940). 

Under  a  statute  providing  for  the  licens- 
ing of  persona  "to  carry  on  the  business"  of 
"pawnbroking,**  there  may  be  one  or  more 
acts  of  receiving  articles  on  pawn  wlthcat 
engaging  In  the  business,  or  there  may  be 
the  occupation  of  pawnbroklng  without  tbe 
completion  of  an  actual  contract  of  pawn- 
broking.  Commonwealth  v.  Schwarts,  83  K 
B.  326,  827,  197  Mass.  107. 

PAY 

See  Absolute  Refusal  to  Pay;  Covenant 
to  l»ay:  Current  Yearly  Pay;  Day^> 
Pay;  Personally  Pay;  Promise  to  Pay. 

"The  word  'pay'  is  defined  as  meaning  to 
satisfy';  to  discharge  one's  obligation  to; 
to  make  due  return  to;  to  compensate:  to 
remunerate;  to  deliver  the  amount  or  valne 
to  the  person  to  whom  It  is  owing."  Starr  r. 
Board  of  Com'rs  of  DelaWare  County.  76  N. 
E.  1025,  1026,  79  N.  E.  390^  40  Ind.  App.  7. 

"To  *pay'  is  defined  by  lexicographers,  to 
discharge  a  debt;  to  driver  a  creditor  the 
value  of  a  debt,  either  in  money  or  in  goods 
to  his  acceptance,  by  which  the  debt  is  dis- 
charged." La  Montague  v.  Bank  of  Ne* 
York,  88  N.  Y.  Supp.  21,  81,  94  App.  Wv.  21» 
(citing  Beals  v.  Home  Ins.  Co.,  36  N.  I.  ^>* 

**To  pay"  is  defined  as :  "To  deliver  ttiat 
which  is  or  is  regarded  as  the  eqalvalwii 
or  compensation  to,  as  to  an  &nj;»loy(  or  * 
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creditor  for  servicee  or  goods;  to  remnner- 
ate;  to  recompense;  to  give  as  pay;"  "to  re- 
quite; remunerate;  reward,  as  to  pay  work- 
men or  servanta"  So  where  It  is  shown  that 
six  members  of  a  fire  department  of  a  city 
were  paid  annual  or  monthly  salaries,  and 
all  other  members  of  the  department  were 
paid  in  accordance  with  the  ordinance  of  the 
city,  ^1  for  the  first  hour  and  60  cents  per 
hour  for  all  subsequent  time  in  the  day- 
time and  75  cents  in  the  nighttime,  for  the 
time  spent  in  actual  attendance  at  fires,  such 
department  was  a  paid  department,  within 
the  meaning  of  a  statute  relating  to  distribu- 
tion of  certain  funds.  Continental  Hose  Go. 
No.  1  T.  City  of  Fargo,  114  N.  W.  834,  836, 
17  N.  D.  5  (citing  Century  and  Standard  Dic- 
tionaries. 

To  "pay"  means  primarily  to  transfer  or 
deUTer  money  or  other  agreed  medium  from 
the  debtor  to  the  creditor,  and  while  the 
word  **payment"  is  often  used  merely  to  sig- 
nify satisfaction  or  discharge  of  an  obliga- 
tion by  any  means,  as  by  setting  off  some 
other  or  the  like,  that  is  a  secondary  and 
somewhat  loose  use  of  the  term;  "payment" 
of  course,  works  satisfaction  of  an  obliga- 
tion; but  the  two  are  not  equivalents,  for 
satisfaction  and  discharge  may  be  accom- 
plished without  payment.  Oneida  County  v. 
Tibbetts,  102  N.  W.  897,  809,  125  Wis.  9. 

The  way  to  discharge  a  tax  being  to 
"pay"  it,  the  property  owner,  who  once  pays 
taxes  on  his  property  in  good  faith,  is  there- 
by discharged  from  further  liability  for  tax- 
es thereon  for  the  year  for  which  the  taxes 
paid  were  assessed.  Nyce  v.  Schmoll,  82  N. 
E.  539,  540,  40  Ind.  App.  555. 

The  various  expressions  that  the  payor 
must  '*pay,"  or  "furnish,"  or  "advance"  the 
consideration,  used  interchangeably  in  de- 
fining a  resulting  trust,  all  imply  that  the 
payor  does  something,  and  that  he  has  the 
intention.  In  so  doing,  to  acquire  at  least  an 
equitable  interest  In  the  land.  Merrill  v. 
Hussey,  64  Atl.  819,  821,  101  Me.  439. 

Where  a  charterer  of  a  vessel  was  to 
"l>ay  for  lighterage"  between  Astoria  and 
Portland,  the  port  of  discharge,  it  was  not 
his  duty  to  furnish  or  provide  the  lighterage, 
but  only  to  pay  for  it.  A  bill  of  lading  for 
a  cargo  of  coal,  providing  for  its  carriage 
•to  a  port  of  delivery,  and  there  delivered, 
consignee  "to  tow  vessel  In  and  out  of  Back 
Bay  free,"  did  not  bind  the  consignee  to  pay 
for  the  towage,  but  only  to  provide  the  same, 
so  that  after  the  vessel  arrived  in  port,  and 
notified  the  consignee,  the  duty  and  risk  of 
the  towage  was  upon  him.  Thompson  v. 
Winslow.  128  Fed.  73,  77  (citing  and  adopt- 
ing Barrett  v.  Oregon  Ry.  &  Nav.  Co.,  22  Fed. 
452;  Smith  v.  Lee,  66  Fed.  344,  13  C.  C.  ^ 
506;    The  Somers  N.  Smith,  120  Fed.  570). 

The  difference  between  a  contract  of  in- 
demnity and  a  contract  to  pay  a  legal  liabil- 


ity of  another  is  that  on  the  contract  of  in- 
demnity an  action  cannot  be  brought  and  a 
recovery  had  until  the  liability  is  discharged; 
while  upon  the  other  the  cause  of  action  is 
complete  when  the  liability  attaches.  Poe  v. 
Philadelphia  Casualty  Co.,  84  AtL  476,  479, 
118  Md.  347. 

ConTersion  Into  personalty  implied 

The  term  "pay  over**  is  used  generally 
with  reference  to  money,  and  not  as  equiva- 
lent to  a  conveyance  or  transfer  of  real 
property;  thus,  where  a  wiU  required  trus- 
tees to  "pay  over"  a  portion  of  the  trust  fund 
to  certain  grandchildren,  it  contemplated  a 
sale  of  the  property  contained  in  the  fund 
and  a  delivery  of  the  proceeds  in  money  to 
the  beneficiaries.  Burnham  v.  White,  102  N. 
Y.  Supp.  717,  719.  117  App.  Div.  515. 

The  phrase  "pay  over,**  as  used  in  a  will 
providing  that,  on  the  death  of  the  life  ten- 
ant, the  executors  should  "pay  over*'  his  por- 
tion of  the  estate  to  the  children  of  said  life 
tenant,  does  not  necessitate  the  conversion  of 
the  estate  into  money  by  the  trustees,  but 
is  equivalent  to  the  expression  "should  go  to 
such  children.'*  Bascom  v.  Weed,  105  N.  Y. 
Supp.  459,  464,  465,  53  Misa  Rep.  496. 

Payment  in  money 

The  word  "pay,**  as  used  in  the  provision 
of  the  interstate  commerce  act,  which  author- 
izes the  Interstate  commerce  commission  to 
order  a  carrier  to  pay  damages  on  account 
of  an  unreasonable  freight  rate  collected, 
should  not  be  interpreted  in  the  narrow  sense 
of  a  money  transaction.  It  is  equally  a  pay- 
ment, within  the  contemplation  of  this  provi- 
sion, to  be  relieved  from  an  obligation  which 
the  law  imposes ;  and  an  order  to  remit  the 
excess  above  a  reasonable  charge  which  the 
commission  has  fixed  is  in  substance  and  ef- 
fect an-  order  for  the  recovery  of  damages. 
Arkansas  Fertilizer  Co.  v.  United  States,  193 
Fed.  667,  673. 

PAT  ALL  MT  JITflT  DEBTS 

"In  any  case,  the  testator  may  direct  that 
the  mortgage  debt  be  paid,  or  use  such  words 
as  clearly  show  such  intent.  Some  stress  is 
laid  upon  the  direction  In  the  first  clause  of 
the  will  to  *pay  all  my  Just  debts';  but  in 
this  case  we  attach  little  importance  to  the 
words  used  in  the  formal  manner  in  which 
they  are  used.  They  are  much  like  the  for- 
mal, meaningless  terms  of  endearment  and 
pious  phrases  printed  in  the  formal  part  of 
blanks  for  making  wills.**  In  re  Porter*s 
Estates,  72  Pac.  173,  174, 138  Cal.  618. 

PAT  CHECK 

The  terms  "pay  check'*  and  "money  or- 
der*' mean  practically  the  same  thing.  Barnes 
V.  State,  35  South.  227,  228,  46  Fla.  96. 

PAT  DIRT 

The  term  "pay  dirt,*'  as  used  in  a  placer 
mining  lease,  requiring  the  lessees  to  remove 
all  "pay  dirt  as  low  as  2  cents  per  pan,"  held 
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properly  construed  by  the  court  In  the  light 
of  all  the  surrounding  circumstances  and 
conditions  pertaining  to  the  working  of  the 
claim  as  not  meaning  all  dirt  in  the  mine 
averaging  two  cents  per  pan,  but  all  such 
that  it  would  pay  to  mine  by  the  use  of  min- 
erlike methods.  Belsea  y.  Tindall,  100  Fed. 
440,  449,  111  C.  C.  A.  24^ 


"Pay  proper,"  as  used  in  Acts  Cong.  May 
26,  1900,  c.  586,  and  March  2,  1901,  c.  803, 
mean  the  regular,  ordinary  pay  which  an 
army  officer  may  be  entitled  to  under  the 
facts  in  his  case,  and  if,  by  virtue  of  length 
of  service,  he  is  entitled  to  receive  the  com- 
pensation provided  for  in  Rev.  St  §  1262,  that 
compensation  Is  his  "pay"  or  his  "pay  prop- 
er," as  distinguished  from  other  probable 
compensation  by  any  allowance  or  commuta- 
tions, or  otherwise.  The  "pay  proper"  on 
which  the  percentage  of  increased  pay  to  an 
officer  serving  in  the  Philippine  Islands  is 
to  be  computed,  under  acts  of  May  26,  1900, 
and  March  2, 1901,  includes  the  longevity  pay 
to  which  he  is  entitled,  under  Rev.  St  1 1262, 
as  well  as  the  minimum  pay  prescribed  by 
section  1261,  for  his  grade.  -  Irwin  v.  United 
States,  38  Ct  CI.  87 ;  United  States  v.  Mills, 
25  Sup.  Ct  434,  436,  197  U.  S.  223,  49  L.  Ed. 
732. 

PAT   THE    PURCHASE    MONET   IKTO 
COURT 

The  phrase  "pay  the  purchase  money  into 
court,"  in  an  order  requiring  the  puchaser  to 
pay  into  court  either  the  whole  amount  of 
his  purchase  money  or  such  sum  as  would 
indemnify  the  mortgagee  for  the  failure  to 
complete  the  purchase,  is  synonymous  with 
the  phrase  "complete  his  purchase."  State 
Bank  V.  Wilchlnsky,  112  N.  Y.  Supp.  1002, 
1005,  128  App.  Div.  485. 

FAT  ROIX 

As  written  instrument,  see  Written  In- 
strument 


See  Demand  Payable;   Not  Be  Payable; 

Now  Ehie  and  Payable. 
Otheri^ise  payable,  see  Otherwise. 

Ordinarily,  the  words  "due,"  "owing," 
and  "payable"  are  conclusions  of  law,  denial 
of  which  raises  no  issue.  Irwin  v.  Insurance 
Co.  of  North  America,  116  Pac.  294,  295,  16 
Cal.  App.  143. 

The  word  '^payable"  is  defined  as  that 
which  may,  can,  or  should  be  paid;  suitable 
to  be  paid ;  that  may  be  discharged  or  settled 
by  delivery  of  value;  matured;  now  due.  A 
direction  in  a  check  to  the  drawee  bank  that 
it  is  payable  through  another  named  bank 
means  that  it  is  to  be  paid  in  that  way.  Far- 
mers* Bank  of  Nashville  v.  Johnson,  King  & 
Co.,  68  S.  E.  85,  88,  134  Ga.  486,  30  U  B.  A. 
(N.  S.)  697,  137  Am.  St  Rep.  242. 


By  the  terms  of  a  mortgage,  the  mortga- 
gor covenanted  to  pay  the  taxes  within  40 
days  after  they  became  due.  If  he  made  de* 
fault,  the  mortgagee  might  pay  the  same,  and 
in  that  case  the  sum  so  paid  became  a  far- 
ther lien  on  the  premises  and  payable  fonh- 
with  with  interest.  If  the  principal,  interest, 
or  taxes  were  not  paid  "when  the  same  be- 
come payable,"  and  remained  unpaid  for  30 
days,  then  the  option  was  given  the  mortga- 
gee to  declare  the  whole  sum  due.  Held, 
that  the  expression  "when  the  same  become 
payable,"  as  it  related  to  taxes,  meant  when 
payable  to  the  mortgagee  as  provided  in  the 
mortgage;  that  is,  forthwith,  after  paymoit 
by  the  mortgagee  as  authoriised  by  the  mon- 
gage,  and  not  when  payable  to  the  tax  col- 
lector. Union  Trust  Co.  v.  Grant,  111  N.  W. 
1039,  1040,  148  Mich.  501. 

As  paid 

See  Paid. 

PAYABLE  A8  IT  ACCRUES 

In  an  action  on  eight  notes,  doe  on  or  be- 
fore the  6th  day  of  March  of  ^ght  successtve 
years,  said  notes  b^ng  due  in  monthly  in- 
stallments, and  each  note  and  installment 
thereof  bearing  Interest  at  8  per  cesat  per 
annum,  "said  interest  payable  as  it  aocmea" 
the  words  "payable  as  it  accrues,"  mean  "an- 
nually"; that  is  8  per  cent  interest  per  an- 
num. O' Shields  v.  Poff  (Tex.)  144  8.  W. 
1044,  1045. 

PATABI.E   AT   BANK 

The  words  "payable  at  bank,"  In  a  note 
bearing  date  at  Providence,  mean  that  the 
note  is  to  be  payable  at  Providence,  tbotigh 
the  holder  may  know  that  the  maker  resided 
elsewhere.  Hazard  v.  Spencer,  23  AtL  T29. 
731, 17  R.  I.  561. 

FATABI.E  AT  A  DETERmKABLE  FU- 
TURE  TIME 

A  note,  containing  a  stipulation  whereby 
the  sureties,  guarantors,  indorsers,  and  mak- 
ers waive  notice  of  the  granting  of  any  exten- 
sion of  time  for  payment  and  waive  the  riglit 
of  defense  on  the  ground  that  extension  has 
been  made  without  notice  to  them  or  either 
of  them,  is  not  a  negotiable  promissory  note, 
within  the  Negotiable  Instrument  Law  (Sess. 
Laws  1903,  p.  380)  !  1,  subd.  3,  requiring  tbat 
an  instrument,  to  be  negotiable,  must  be  pay- 
able on  demand  or  at  a  fixed  or  determinable 
future  time,  and  section  4  declaring  that  an 
instrument  is  "payable  at  a  determinable 
future  time"  which  is  payable  at  a  fixed  rate 
period  after  date  or  sight,  or  on  or  before  a 
fixed  or  determinable  future  time  specified 
therein,  or  on  or  at  a  fixed  period  after  the 
occurrence  of  a  specified  event  certain  to 
happen,  and  that  an  instrument  payable  npos 
1^  contingency  is  not  negotiable.  Union 
Stockyards  Nat.  Bank  of  South  Omaha  r. 
Bolan,  93  Pac.  508,  610, 14  Idaho,  8T,  125  Aft 
St  Bep.  14a 
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PAYABLE    AT    THE   BATE   OF   950   A 
MONTH 

Under  Code  Civ.  Proc.  {  1864,  providing 
that,  when  different  constructions  of  a  provi- 
sion of  a  contract  are  otherwise  equally 
proper,  that  is  to  be  taken  which  is  most 
favorable  to  the  party  in  whose  favor  the 
provision  is  made,  the  concluding  clause  of 
a  note  for  $4,000  in  form  a  one-day  note, 
providing  for  interest  on  the  full  amount 
thereof  at  1  per  cent,  per  annum  till  paid, 
that  it  was  "payable  at  the  rate  of  $50  a 
month,"  is  to  be  construed,  in  favor  of  the 
payee,  as  not  controlling  the  entire  instru- 
ment, and  so  not  limiting  the  payments  to 
$50  a  month,  without  payment  at  the  same 
time  of  interest.  San  Francisco  Credit 
Clearing  House  v.  McDonald,  122  Pac.  964, 
966,  18  Cal.  App.  212. 

PAYABLE    IN    EQUAL    ANlfTTAL    IH- 
STALLMEHT8 

The  power  to  issue  bonds  "payable  in 
equal  annual  installments**  means  "that  an 
equal  amount  of  each  bond  or  of  the  whole 
debt  shall  become  due  each  year;  that  the 
payment  thereof  shall  become  legally  en- 
forceable against  the  city;  that  it  is  the 
right  of  the  dty  to  make  annual  payments 
of  the  principal,  and  the  duty  of  the  holders 
of  the  bonds  to  accept  such  payment;"  and 
not  that  the  dty  issuing  the  bonds  may 
place  annually  in  its  sinking  fund  an  amount 
to  meet  the  obligations  at  maturity.  City 
and  County  of  Denver  v.  Hallett,  83  Pac. 
1066,  1067,  34  Colo.  393. 

PAYABLE  OH  DEMAND 

See  On  Demand. 


iTBI 


trustee  of  express  trust,  see  Trustee 
of  Express  Trust 


See    False    Auditing    and    Paying    of 
Claims;  Passenger  Paying  Fare. 

"A  mere  reserving  of  a  discount  or  the 
Inclading  of  usurious  interest  in  a  renewal 
note,  while  it  may  be  the  'reserving  or  charg- 
ing' of  usury,  is  not  the  *paying*  of  same." 
McCarthy  v.  First  Nat.  Bank  of  Rapid  City, 
121  N.  W.  853,  856,  23  S.  D.  269,  23  L.  K.  A. 
(N.  S.)  335,  21  Ann.  Cas.  437. 

PAYiif o  oirr 

A  delivery  by  an  executor  to  his  suc- 
cessor in  a  trust  is  not  a  "paying  out"  of 
moneys,  within  the  language  of  Code  Civ. 
Proc.  f  2730,  relating  to  commissions  of 
executors  and  administrators  on  moneys 
paid  out  by  them.  In  re  Ingraham,  112  N. 
Y.  Stipp.  763,  767,  60  Misc.  Rep.  44  (citing 
Matter  of  Hurst,  97  N.  X.  Supp.  697,  111 
App.  I>iv.  460). 


PAYING  QUAM  TITLES 

Where  an  oil  and  gas  lease  provided  for 
a  term  of  two  years  and  as  much  longer  as 
oil  and  gas  are  found  in  "paying  quantities," 
as  a  matter  of  law,  the  lessor  had  no  right 
to  forfeit  the  lease  at  the  end  of  two  years 
because  during  that  time  no  oil  or  gas  had 
been  marketed,  where  the  evidence  showed 
that  a  well  on  the  land  produced  1,000,000 
feet  per  day,  worth,  when  conveyed  to  a 
market,  from  3  to  5  cents  per  1,000  feet 
Summerville  v.  Apollo  Gas  Co.,  66  AtL  876, 
877,  207  Pa.  834. 

A  provision  in  an  oil  lease  that,  after 
the  completion  of  the  first  well,  the  lessee 
should  drill  a  specified  number  of  wells,  in 
case  oil  should  be  found  in  "paying  quan- 
tities," did  not  mean  that,  if  oil  was  found 
in  the  test  or  first  well  in  a  sufficient  quan- 
tity to  pay  a  profit,  however  small,  in  excess 
of  the  cost  of  producing  it,  excluding  the 
cost  of  drilUng  the  well  and  of  equipment, 
then  oil  was  found  in  "paying  quantities,*' 
within  the  meaning  of  the  contract,  but 
meant  that  additional  wells  were  to  be  drill- 
ed only  in  case  oil  was  found  in  such  quan- 
tities as  would,  taken  in  connection  with 
other  conditions,  induce  ordinarily  prudent 
persons  in  a  like  business  to  expect  a  rea- 
sonable profit  on  the  whole  sum  required  to 
be  expended;  and  whether  oil  was  found  in 
"paying  quantities"  was  to  be  exclusively 
determined  by  the  operator,  acting  in  good 
faith.  Manhattan  Oil  Co.  v.  Carrell,  78  N. 
B.  1084,  1086,  164  Ind.  526. 

PATXHO  STOCK 

See  Dividend  Paying  Stock. 

PAYMENT 

See  Actual  Payment;  Bond  for  the  Pay- 
ment of  Money ;  Cash  Payment;  Com- 
pulsory Payment;  Contract  for  Pay- 
ment of  Money;  Direct  Payment; 
Giving  in  Payment;  Instrument  for 
the  Payment  of  Money;  Involuntary 
Payment ;  Personally  Pay;  Priority  in 
Payment;  Voluntary  Payment. 

On  Payment,  see  On — Upon. 

Payment  forthwith,  see  Forthwith. 

Payment  in  contemplation  of  insolvency, 
see  Contemplation  of  Insolvency. 

Payment  of  debt  as  legacy,  see  Legacy. 

Payment  of  fare,  see  Passenger. 

Payment  on  account  of  the  accident,  see 
On  Account  of. 

Presentment  for  payment,  see  Present- 
ment 

Tender  of  payment,  see  Tender. 

"Payment**  is  the  discharge  of  an  obliga- 
tion by  the  delivery  and  acceptance  of  money 
or  of  something  equivalent  to  money  which 
is  regarded  as  such  at  the  time  by  the  party 
to  whom  the  payment  is  due.  Cranston  v. 
i  West  Coast  Life  Ins.  Co.,  128  Pac  427,  430, 
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63  Or.  427  (dtliig  6  Words  and  Phrases,  p. 
5247). 

"  'Payment/  In  Its  broadest  signification, 
is  a  satisfaction  of  an  obligation.  There 
must  be  an  intent  npon  the  part  of  the  obligor 
or  debtor  to  discbarge  the  obligation  or  ex- 
tinguish the  debt."  Town  of  Manitou  v. 
First  Nat.  Bank  of  Colorado  Springs,  86  Pac. 
75,  78,  37  Colo.  344. 

"Payment"  is  not  a  contract,  but  is  the 
discharge  of  a  debt.  Porter  v.  Title  Guaran- 
ty &  Surety  Co.,  106  Pac.  299,  302,  17  Idaho, 
364,  27  L.  R.  A.  (N.  S.)  111. 

The  word  "payment"  in  its  legal  sense 
has  a  well-defined  meaning,  and  to  constitute 
payment  there  must  be  a  delivery  by  the 
debtor  or  his  representative,  to  the  creditor 
or  his  representative,  of  money  or  something 
accepted  by  the  creditor  as  the  equivalent 
thereof,  with  the  intention  on  the  part  of  the 
debtor  to  pay  the  debt  in  whole  or  in  part, 
and  accepted  as  payment  by  the  creditor. 
Union  Biscuit  Co.  v.  Springfield  Grocer  Co., 
126  S.  W.  996,  998,  143  Mo.  App.  300  (citing 
80  Cyc.  p.  1181)  ;  Smith  v.  Pitts,  52  South. 
402,  404,  167  Ala.  461. 

To  "pay"  means  primarily  to  transfer  or 
deliver  money  or  other  agreed  medium  from 
the  debtor  to  the  creditor,  and  while  the 
word  "payment"  is  often  used  merely  to  sig- 
nify satisfaction  or  discharge  of  an  obligation 
by  any  means,  as  by  setting  off  some  other  or 
the  like,  chat  is  a  secondary  and  somewhat 
loose  use  of  the  term ;  "payment,"  of  course, 
works  satisfaction  of  an  obligation,  but  the 
two  are  not  equivalents,  for  satisfaction  and 
discharge  may  be  accomplished  without  pay- 
ment Oneida  County  v.  Tibbetts,  102  N.  W. 
897,  899,  125  Wis.  9. 

"Payment"  involves  more  than  the  pass- 
ing of  money,  or  its  accepted  equivalent, 
from  one  to  another.  The  acceptance  of 
money  or  other  thing  of  value,  in  satisfaction 
of  a  debt,  or  in  exchange  for  labor,  goods,  or 
other  commodity,  will  be  a  payment,  where 
it  was  so  intended  by  the  payor.  Generally, 
there  must  be  something  shown  in  addition 
to  the  mere  passing  of  money  from  one  to 
the  other.  Galbraith  v.  Starks,  79  S.  W. 
1191,  1192,  117  Ky.  915. 

The  term  "payment,"  as  used  In  Civ. 
Code,  art.  2131,  means,  not  only  the  delivery 
of  a  sum  of  money  when  such  is  the  obliga- 
tion of  the  contract,  but  the  performance  of 
that  which  the  parties  respectively  under- 
took, either  expressly  or  impliedly  or  by  law, 
to  give  or  to  do.  Morgan^s  Louisiana  &  T.  R. 
&  8.  S.  Co.  V.  Stewart,  44  South.  138,  143, 
119  La.  392. 

"Payment"  of  a  bill  Is  a  discharge  of  the 
indebtedness  represented  by  such  bill,  and 
is  also  an  admission  that  the  person  making 
payment  has  funds  in  his  hands  to  pay  the 


bill.    Bank  of  Indian  Territory  y.  First  Xat 
Bank,  83  S.  W.  537,  538,  109  Mo.  App.  e$5. 

"Payment,"  as  used  in  Comp.  Laws,  f 
9725,  precluding  suit  on  a  mortgage  after  1.' 
years  from  the  last  payment  thereon,  implies 
that  the  payer  has  parted  with  money  or  oth- 
er valuable  thing,  and  that  the  payee  has 
received  it  in  part  liquidation  of  the  debi. 
The  statute  is  not  satisfied  with  indorsement 
without  an  actual  payment,  and  an  agree- 
ment to  forbear  a  part  or  whole  of  the  debt 
without  any  consideration  therefor  is  not  a 
"payment."  Rogers  v.  Robson,  111  N.  W. 
193,  147  Mich.  656  (citing  Blanohard  v.  Blan- 
chard,  122  Mass.  558,  23  Am.  Rep.  397;  Er- 
pelding  v.  Ludwig,  40  N.  W.  829,  39  Minn. 
518 ;  Young  v.  Alford,  18  S.  E.  84,  113  N.  C. 
130;    Areauz  v.  Mayeux,  23  La.  Ann.  1T2). 

"Money  paid  by  an  indorser  to  an  in- 
dorsee is  not  for  the  benefit  of  the  maker,  bnt 
rather  to  protect  the  indorser's  contract  with 
the  indorsee ;  and  it  operates  as  a  purchase, 
and  not  as  a  'payment,*  so  far  as  concerns 
the  maker,  and  cannot  be  taken  advantage  of 
by  him."  On  paymenf  of  a  note  by  the  in- 
dorser on  the  failure  of  the  maker  so  to  do, 
the  indorser  can  recover  the  amount  from 
the  maker,  though  the  note  was  not  protested. 
McGowan  v.  Hover,  91  N.  Y.  Supp.  892,  893. 
45  Misc.  Rep.  138  (quoting  and  adopting  the 
definition  in  7  Cyc.  p.  1021). 

Under  the  rule  that  payment  by  a  johit 
maker  extinguishes  the  obligation,  'liayment'* 
means  payment  in  full  for  everything  due  on 
the  obligation.  Under  Ov.  Code  !  1543,  pro- 
viding that  a  release  of  one  or  more  joint 
debtors  does  not  extinguish  the  obllgatioo  of 
any  of  the  others,  a  decree  of  distribution 
of  the  estate  of  the  payee  of  a  joint  note, 
awarding  the  note  to  one  of  the  joint  makers* 
does  not  constitute  a  payment  of  the  note, 
nor  an  extinguishment  of  the  obligation  of 
the  other  debtor  for  his  proportion  of  the 
same.  Enscoe  v.  Fletcher,  82  Pac  1075, 1077, 
1  Cal.  App.  659. 

Ordinarily  the  "payment"  of  a  note  by 
the  maker  "terminates  the  liability  of  the 
indorser,  but  the  receipt  of  a  preferential 
payment,  contrary  to  the  statute,  of  an  in- 
dorsed note  is  in  the  contemplation  of  law  no 
payment  at  all  and  does  not  release  the  in- 
dorser." The  receipt  by  a  creditor  from  an 
insolvent  corporation  of  a  preferential  pay- 
ment, contrary  to  the  statute,  of  an  indorsed 
note  is  in  contemplation  of  law  no  payment 
and  does  not  release  the  indorser.  Perry  r. 
Van  Norden  Trust  Co.,  103  N.  Y.  Supp.  T>1\ 
545,  118  App.  Div.  288  (dtliig  Swarts  ▼. 
Fourth  Nat  Bank,  117  Fed.  1,  64  0.  C.  A. 
387 ;  Brandt,  Sur.  [3d  Ed.]  {  368 ;  Williams 
T.  GUchrist,  11  N.  H.  585 ;  Watson  t.  Poagoe. 
42  Iowa,  582). 

In  Laws  1899,  p.  1503,  c.  712,  §  46,  pro- 
viding that  if,  when  a  street  railway  fran- 
chise tax  is  due,  the  company  has  paid  to  t 
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for  its  vise,  un4er  any  agreenrtnt  there- 
r  under  any  statute  requiring  the  saaie 
um  based  on  a.  percentage  of  gross  earn- 
er any  other  income,  or  any  license  tax, 
ly  sum  on  account  of  the  i^tecial  Aran- 
"which  payment  was  in  the  nature  of 
/'  all  amounts  so  paid  shall  be  deducted 
the  franchise  tax,  the  term  -'payment" 
ies  all  the  sums  designated,  so  that 
ight  to  the  deduction  in  each  case  de- 
;  on  whether  it  is  in  the  nature  of  a  tax. 
w^agen  t.  Crosstown  St.  By.  Co.,  86  N. 
Lpp.  218,  224,  90  App.  Div.  275. 

Bord  Aistingulslied 

Payment'*  means  fall  satisfaction,  as 
asted  with  an  "accord,"  which  Involves 
cceptance  of  something  as  satisfaction, 
release,"  which  is  a  conclusive  acknowl- 
ent  of  satisfaction.  Robinson  v.  St. 
jbury  &  L.  C.  R.  Co.,  66  Atl.  814,  818, 
t,  129,  9  L.  R.  A.  (N.  S.)  1249,  12  Ann. 
1060. 

dinm  of  payment 

'he  term  "payment"  means  a  payment 
•ney.  Where  it  is  by  a  promissory  note 
lything  else  but  cash,  it  must  be  ac- 
i  by  the  payee  as  payment.  Sjoll  v. 
Qsou,  122  N.  W.  1008,  1012,  19  N.  D.  82. 

n  order  to  constitute  a  "payment,"  the 
r  must  give  something,  eltheor  hn  mon- 
roperty,  or  right,  or  most  perform  some 
;e.  White  v.  Black,  90  &  W.  1153, 1154, 
io.  App.  28. 

Payment"  is  made  by  the  debtor  deliv- 
to  the  creditor  money  or  some  other 

ble  thing  to  extinguish  the  debt,  wliich 

'eived  by  the  creditor  for  the  same  pur- 
Persons  V.  Gardner,  106  N.  Y.  Supp. 

516,  619,  122  App.  Div.  167. 

Vhere  "payment"  is  pleaded,  the  plea  Is 
to  mean  payment  in  money,  and,  if 
ent  is  other  than  by  money  or  if  it 
on  an  independent  agreement,  the  eub- 
ive  facts  of  the  agreement  must  be 
ed,  and  cannot  be  shown  under  a  gener^ 
nial  or  a  simple  plea  of  payment  Peo- 
Bank  v.  Stewart,  117  S.  W.  99,  102,  136 
^pp.  24. 

'In  its  restricted  sense,  'payment'  has 
defined  to  be  the  discharge  in  money 
sum  due.  In  more  liberal  and  general 
$,  it  may  be  detined  as  anything  which 
redltor  accepts,  or  in  law  should  accept, 
tisfaction  and  discharge  of  the  debt  due 
The  performance  of  services,  if  accept- 
r  agreed  to  be  accepted,  in  payment,  is 
lent  A  transfer  of  credit  by  consent 
irtles  is  equivalent  to  payment."  Bou- 
\  Hill,  38  N.  Y.  Supp.  498,  501,  4  App. 
251. 

'Payment,"  in  its  broadest  sense  in- 
!s  payment  in  other  things  than  money, 
u^  by  commercial  usage  it  may  be  re^ 
'ed  to  payment  in  money.    Payment  can 
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result  only  from  the  nnitaal  agreement  of 
the  parties  that  the  transaction  shall  have 
that  affect  It  is  the  intention  of  the  parties 
derivable  from  their  contract  which  gives  the 
transaction  its  legal  ejffect  National  Bank- 
ing Act,  I  30,  giving  a  remedy  to  a  debtor 
of  a  national  bank  who  has  paid  to  the  bank 
a  greater  rate  of  interest  than  that  allowed 
by  law,  to  recover  back  twice  the  amount  of 
the  interest  paid,  comprehends  payment  of 
the  usurious  interest  by  transfer  of  property 
as  well  as  in  money,  but  to  constitute  a  "pay- 
ment" by  transfer  of  property  the  parties 
must  intend  that  the  property  be  accepted 
as  such.  Rev.  St  U.  S.  |  5198,  contemplates 
an  actual  payment  of  the  usury,  and,  where 
property  Is  accepted  as  payment,  its  market 
value  at  the  time  must  exceed  the  principal 
and  lawful  interest,  to  amount  to  payment 
and  receipt  of  illegal  interest.  First  Nat. 
Bank  of  Blakely  v.  Davis,  70  S.  B.  246,  247, 
135  Ga.  687,  36  L.  R.  A.  (N.  S.)  134  (citing 
Oaflln  V.  Continental  Jersey  Works,  11  S.  E. 
721,  85  6a.  27;  Hicks  v.  Marshall,  67  Ga. 
713 ;  Harris  v.  Hull,  70  CMi.  831 ;  Heath  v. 
Page,  48  Pa.  130). 

Same—Bills  or  notes 

While  the  mere  taking  of  the  note  of  the 
debtor  or  of  a  third  person  for  an  anteced- 
ent debt  is  not  payment  of  the  latter,  yet 
where  that  is  the  intention  of  the  parties, 
and  their  agreement,  such  elTect  is  given  to 
it  Lomax  v.  Colorado  Nat  Bank,  104  Pac. 
85,  88,  46  Ck>lo.  230. 

Where,  in  an  action  for  assault,  defend- 
ant pleaded  that  plaintiff  accepted  a  note  in 
satisfaction  of  the  cause  of  action,  it  was 
not  error  to  refuse  to  charge  that  a  note  giv- 
en and  received  in  payment  for  a  personal 
injury  resulting  from  a  tort  is  *'prima  facie 
payment"  therefor,  as  a  note,  given  and  re- 
ceived in  payment,  is  "payment"  Belloiap 
V.  Billings,  62  Atl.  56,  78  Vt  214. 

The  taking  of  a  promissory  note  not 
governed  by  the  law  merchant,  by  the  cred- 
itor from  his  debtor,  for  an  existing  debt, 
is  not  a  payment  of  the  debt,  unless  it  is  so 
agreed  to  be  l>y  the  parties,  and  the  onus  of 
proving  such  agreement  would  lie  upon  the 
debtor ;  but  the  taking  of  a  bill  of  exchange, 
or  a  promissory  note  governed  by  the  law 
merchant,  by  the  creditor,  for  an  existing 
debt,  is  a  payment  of  the  debt,  unless  it  is 
otherwise  agreed  by  the  parties,  and  the 
onus  of  proving  such  agreement  would  lie 
upon  the  creditor,  and  this  rule  is  the  same 
whether  the  negotiable  paper  be  executed  by 
the  debtor  or  by  some  third  person.  Smith 
V.  Bettger,  68  Ind.  254,  259,  34  Am.  Rep.  256. 

Where  a  pledgee  accepted  the  note  of 
one  of  the  Joint  obligors  for  the  amount  of 
the  d^t,  without  any  agreement  ttiat  tt 
should  be  taken  ia  extinguishment  of  the 
debt,  the  otber  obligor  was  not  thereby  re* 
leased,  stnoe  the  acceptance  of  a  note  is  not 
payment,  unless  the  creditor  agrees  to  take 
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It  as  payment    Ohorn  t.  ZolUngcor,  128  S. 
W.  213,  214,  143  Mo.  App.  191. 

A  guaranty  provided  tliat  If  the  debtor 
should  fail  to  pay  any  notes,  when  dne,  giv- 
en in  "payment"  of  the  debt,  the  guarantors 
would  make  good  the  amounts  which  might 
be  due  the  creditor  in  accordance  with  his 
contract  with  the  debtor.  Thereafter  the 
creditor  sent  a  letter  acknowledging  the  re- 
ceipt of  two  notes,  and  continuing,  "Inclosed 
please  find  statement  in  settlement."  The 
statement  set  forth  the  amount  due  and  cred- 
ited the  debtor  with  receipt  of  two  notes. 
To  the  statement  was  added,  "Settled  *  as 
above."  Held,  that  it  was  incumbent  on 
the  guarantors  to  establish  the  fact  that  the 
words  "in  settlement"  in  the  latter  state- 
ment were  used  in  a  different  sense  than 
the  word  "payment"  in  the  guaranty.  Prov- 
idence Mach.  Co.  V.  Browning,  52  8.  B.  117, 
120,  72  S.  C.  424. 

The  transfer  by  a  debtor  to  a  creditor 
of  the  note  of  s  third  person,  accompanied 
by  an  agreement  that  it  was  transferred 
"for  the  purpose  of  making  payment"  for 
merchandise  previously  bought,  that  all  sums 
collected  thereon  in  excess  of  the  indebted- 
ness should  be  paid  to  the  debtor,  and  that 
all  costs  and  disbursements  of  litigation  and 
attorney  s  fees  should  be  paid  by  the  debtor, 
did  not  constitute  payment  of  the  debt,  but 
merely  collateral  security  to  which  the  cred- 
itor was  first  required  to  resort  Hutkoff  v. 
Glazer,  138  N.  Y.  Supp.  328,  329,  78  Misc. 
Rep.  362. 

An  employer's  liability  policy  provided 
that  no  action  shall  lie  against  the  company 
as  respects  any  loss  under  the  policy,  unless 
brought  by  the  assured  to  reimburse  himself 
for  loss  actually  sustained  and  paid  in  mon- 
ey by  him  after  the  trial  of  the  issue.  Plain- 
tiff employer  executed  its  note  in  a  sum  suf- 
ficient to  pay  a  judgment,  with  costs,  ren- 
dered against  it  in  an  action  for  injuries  to 
an  employ^,  and  the  note  was  discounted 
at  a  bank  and  the  proceeds  paid  to  satisfy 
the  judgment  Held,  that  the  payment  to 
satisfy  the  judgment  for  the  employe's  inju- 
ries was  sufficient,  though  not  in  money,  so 
that  the  employer  could  recover  over  against 
the  insurance  company  on  the  policy.  Her- 
bo-Phosa  Go.  v.  Philadelphia  Casualty  Oo., 
84  Atl.  1093,  1097,  34  R.  I.  567. 


Accepting  a  check  is  not  an  agreement 
tbat  it  Is  itself  a  ^tmyment"  of  the  money 
named  therein.  Groomer  v.  McMillan^  128 
&  W.  286,  286,  143  Mo.  App.  612. 

<«Gbeckfl  are  expected  to  be  paid  on  pres- 
entation. Reliance  on  that  estpectation,  the 
receipt  of  the  diack,  depoeitlng  it  for  ool- 
lection  or  credit,  and  drawing  against  the 
account  thus  created  or  augmented,  do  not 
make  the  check  'payment'  nnleae  it  is  itself 
actnaUy  paid."    Ohariestoii  ft  W.  O.  Ry.  Ck>. 


▼•  Pope  ft  Fleming,  60  6.  B.  374,  876»  122 
Ga.  677. 

A  bank  holding  a  note  for  collectioii  de- 
livered it  to  an  indorser  on  the  day  of  nui- 
turity,  in  exchange  for  the  indorser^s  diecfc 
upon  another  bank,  and  after  inquiring  by 
telephone  of  the  drawee  bank  about  tbe 
check,  and  being  told  through  a  mistake  ts 
to  what  check  was  meant  that  it  would  be 
paid,  entered  the  amount  to  the  credit  of 
the  owner  of  the  note.  On  the  next  daj, 
payment  of  the  check,  which  at  no  time  was 
good,  was  refused  fbr  want  of  ftinds,  and 
the  collecting  bank  delivered  it  to  the  draw- 
er and  in  return  received  the  note  of  its 
principal  Held,  that  these  transacdons  did 
not  efTect  the  ''payment"  of  the  note.  Inter* 
state  Nat  Bank  v.  Bingo,  83  Pac.  119,  122, 
72  Kan.  116,  3  U  R.  A«  (N.  8.)  U79, 115  Am. 
St  Rep.  176. 

A  national  iMink  went  into  voluntary 
liquidation  for  the  purpose  of  merging  itadf 
with  a  trust  company,  to  which  all  of  the 
capital  stock  of  the  bank  was  transferred: 
the  trust  compny  taking  over  the  various 
deposits,  accounts,  and  certain  of  its  dis- 
counts, which  were  considered  good,  not  Id- 
cludlng  certain  notes  of  the  G.  Company. 
After  the  liquidation,  the  bank  ceased  to 
make  new  loans.  On  the  notes  of  the  C 
Company  becoming  due,  the  president  of  tbe 
bank  informed  P.,  who  had  been  cashier  of 
the  bank  and  was  manager  of  the  trust  com- 
pany, that  he  wished  to  renew  than,  where- 
upon the  old  notes  were  taken  op  and  mark- 
ed, "Paid,"  and  for  them  checks  were  drawn 
by  the  0.  Company  on  the  trust  company', 
and  the  C.  Company's  deposit  account  with 
the  trust  company  was  Immediately  credited 
with  the  proceeds  of  the  new  noteo,  and  the 
trust  company  did  not  repudiate  the  acts  of 
the  manager.  Held  to  constitute  a  t^ty- 
ment"  of  the  old  notes  and  the  making  of 
a  new  loan  either  by  the  trust  company  or 
by  the  bank,  acting  with  the  assent  of  the 
trust  company  as  its  sole  stockholder,  first 
Nat  Bank  of  Pawtucket  t.  Uttlefleld,  e7 
Aa  594,  596,  28  R.  I.  411. 

Where,  in  response  to  a  telegram  from  a 
bank,  the  indorsee  of  his  note,  B.  telegraphs 
the  bank  to  have  P.,  the  indorser,  take  it 
up  and  draw  on  him  with  note  attached,  and 
where  the  bank  pursuant  thereto  sent  said 
telegram  to  P.,  who,  acting  thereon,  sends  to 
the  bank  the  check  of  O.  drawn  on  fbnds  in 
said  bank,  together  with  a  sight  draft  drawn 
on  B.  in  favor  of  said  bank  for  the  amoont 
of  said  note  and  Interest  directing  the  mak- 
er, on  demand,  to  pay  to  said  bank  said 
amount  *'note  and  telegram  Miarch  2d  at- 
tached with  exchange,*'  and  where  said  beak 
accepts  said  check,  charges  it  to  the  accoimt 
of  O.,  credits  its  *<biU  receivable^  with  die 
amount,  stamps  on  its  ''discount  ledger"  op- 
posite the  entry  of  the  note  '*Harch  2.  VMT 
as  the  date  "when  paid«"  charges  said  draft 
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remittance  ledger  to  its  correspondMit 
md  forwards  same  with  note  attadied 
lection,  held  that,  by  tio  acoeptlngr  and 
Dg  said  check,  said  note  was  paid  by 
indorser.  Blerce  t.  State  Nat  Bank 
nphlB,  Tenn.,  127  Pne.  866,  857,  88  OkL 

le— Deposit 

here  a  bank,  to  whidi  the  bankrupt 
rgely  indebted  on  the  day  the  bankrupt 
s  insolyent,  closed  its  account  and  cred- 
he  balance,  including  a  deposit  Just 
on  the  bankrupt's  Indebtedness  to  it, 
leposit  amounted  to  a  payment  pro 
of  the  loan,  and  not  a  deposit  to  th« 
ipt's  account,  since  a  bank  account  con- 
Ltee  the  right  of  the  depositor  to  draw 
It  It  Ernst  y.  Mechanics'  ft  Metals 
ank  of  New  York,  200  Fdd.  295, 288. 

le^-Dvaft 

3  used  in  a  statute  reqniring  railroad 
atlons  to  transport  property  "on  pay- 
of  tolls,"  the  quoted  words  do  not  con- 
ite  a  prepayment  Hence  there  wa»  a 
tnt,  when,  on  the  making  out  of  the  bill 
ing,  a  draft  was  given  the  carrier  for 
eight  and  was  forwarded  with  the  bill 
ling  and  paid  on  presentation.    Dor- 

&  Co.  y.  International  &  G.  B.  B.  Co., 

W.  561,  563, 103  Tex.  200. 

le  of  payueBt 

1  credit  glyen  for  the  amount  of  a 
by  the  bank  upon  which  it  is  drawn  is 
ilent  to,  and  will  he  treated  as,  a  'pay- 
of  a  chedc'  It  la  the  same  aa  if  the 
f  had  been  paid  oyer  the  counter  on 
leck,  and  then  immediately  paid  back 
to  the  account"'  State  y.  Boas,  101 
186,  601,  65  Or.  450,  42  U  B.  A.  (N.  S.) 
Iting  State  y.  NeUon,  78  Pac.  321,  48  Or. 
luoting  Morse,  Banks  k,  Banking,  {  461). 

he   difference   between   'payment*'   of 

^  by  a  debtor  to  his  creditor,  and  '*pay- 

of  money  by  a  debtor  to  a  third  person 

request  of  a  creditor,  technical  though 

f  be,  it  is  neyertheless  substantial.    In 

rst  case,  it  is  presumed  to  be  a  pay- 

on  the  debt,  while,  in  the  second,  it  may 

payment  of  the  debt  if  the  parties  so 

or  it  may  be  a  matter  of  set-off  for 

an  action  would  lie.    Oopriyissa  y.  BUo* 

^7  Pac.  308,  400,  4  Gal.  App.  26. 

en.  St  1909,  |  5202,  relating  to  the  pay* 
of  mortgages,  was  Intended  to  embrace 
yer  by  agreement  amounted  to  a  settle- 
of  the  mortgage,  and  giying  a  mortgage 
ler  real  estate,  in  lieu  of  the  mortgage, 
3d  the  mortgagor  to  a  satisfaction  of 
I.  Baker  y.  C^tral  Nat  Bank  of  EHto- 
,  120  Pac.  649,  560,  86  Kan.  296. 

he  word  ''deposit,"  as  used  in  an  agree- 
by  the  consignee  of  a  ring  obligating 
0  ''deposit**  with  the  consignor  a  certain 
)n  the  execution  of  the  agreement  and 
n  sums  on   certain   days   thereaftd^; 


means  ''payment,"  because  of  th«  agreement 
that  the  d^;x>8it  should  beoomo  the  absolute 
property  of  the  consignor.  Beopla  y.  Olnck, 
80  N.  S.  1022, 1024,  188  N.  J.  167. 

Where  a  case  is  appealed  from  a  Jus- 
tice's court,  payment  may  be  shown  as  a  de- 
fense on  trial  of  the  appeal  without  being 
pleaded,  and  though  aot  urged  before  the 
justice,  hot  "payment"  within  such  rule  does 
not  include  the  purchase  of  an  outstanding 
claim  by  defendant  against  plaintiff  of'tbe 
assignment  of  which  to  defendant  plaintiff 
had  no  notice  prior  to  the  appeal.  Beekman 
Lumber  Go.  y.  Glendale  Lumber  Co.,  138  S. 
W.  90,  91,  158  Mo.  App.  809. 

Defendant  insuranoe  socfcety  appointaeA  « 
bank  as  its  depository  and  collecting  agenl^ 
directing  the  bank  to  stamp  the  meo^bers* 
call  *'paid,"  and  mail  the  addressed  postal 
card  to  defendant ;  that,  unless  specially  au> 
thorized,  the  bank  should  not  ratelye  any 
money  after  the  month  in  which  the  call  was 
payable.  Decedent,  a  member  of  ttte  associa- 
tion and  a  depositor  at  the  bank,  paid  his 
assessments  there  quarterly,  and  on  one  oc- 
casion stated  to  the  cashier,  that,  if  decedent 
should  oyer  forget  to  pay  his  assessments,  the 
cashier  should  pay  it  for  him  and  charge  the 
amount  to  decedent's  account,  to  which  the 
cashier  agreed.  Ttoie  assessment  due  on  de- 
cedent's policy  prior  to  April  30;  1907,  was 
not  paid  until  his  death  on  May*  14th  follow- 
ing, though  at  all  times  decedent  had  had  a 
greater  balance  in  the  bank  thaa  was  neees^ 
sary  to  pay  such  assessment  Held,  that  the 
agreement  between  decedent  and  the  cashier 
did  not  constitute  payment  of  ttae  assessment, 
and  the  policy  had  lapsed.  Griffith  y.  Mer- 
diants'  Life  Ass*n  of  Burlington,  119  N.  W. 
694,  605, 141  Iowa,  414, 183  Am.  St  Bop.  177. 

On  a  dgar  manufacturer  being  adjudged 
a  bankrupt,  claimant  was  entitled  to  receive 
from  him  40,750  cigars,  for  which  claim  was 
filed  before  the  referee  in  bankruptcy.  There- 
after a  corporation  was  organized  to  contin- 
ne  the  bankrupt's  business,  purchase  his  as- 
sets, etc.,  and,  desiring  claimant  to  continue 
to  act  as  its  sales  agent,  agreed  to'  protect 
claimant  in  its  claim,  and  suggested  that,  as 
the  claim  was  a  legal  one  against  the  bank- 
rupt's estate,  if  claimant  would  assign  the 
same  to  the  corporation's  attorney,  he  would 
prove  the  claim  before  the  receiver,  to  which 
claimant  replied  that  it  would  present  its 
claim  to  the  receiyer,  and,  if  the  corporation 
so  shipped  the  cigars,  claimant  would  return 
to  it  any  dividend  received  on  its  claim. 
Held,  that  such  arrangement  did  not  operate 
as  a  "payment"  of  the  claim  against  the  bank- 
rupt, and  that  claimant  was  entitled  to  prove 
the  same  against  his  estate.  Haas-Baruch 
ft  Go.  y.  Portuondo,  138  Fed.  949;  951  (citing 
Merryman  v.  State,  to  Use  of  Murray  [Md.] 
5  Har.  &  J.  423;  Whiting  y.  Independent 
Mut  Ins.  Co.,  15  Md.  297 ;  Smilie  v.  Walton, 
41  Vt  174;  Casco  Nat  Bank  v.  Shaw,  10 
AtL  67,  79  Me.  376, 1  Am.  St  B^p.  319). 
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See  PreCerenc^ 


See  Pardiasei 

As  transfer 

See  Transfer. 

PATMSM T  AS  DUB 

See  In  Monthly  Payments  as  I>ne. 

PATMBXT  FORTHWITH 

See  Forthwith. 

PAYMEXT  m  CASH 

See  Cash  Payment. 

PATMBirr  nr  cohtbmplatxoh  of 

mSOLVENCT 

See  €k>ntemplation  of  Insolvency. 

P  ATMEXT  IN  FUUi 

See  In  FOIL 

PAYMsurr  into  court 

ThQ  QoDstitution  provides  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  Just  compensation,  and 
until  the  same  shall  be  paid  to  the  owner 
or  Into  court  for  the  owner,  the  property  shall 
not  be  disturbed,  or  the  proprietary  rights 
of  the  owner  therein  vested.  Kansas  City 
Charter,  art  10,  {  28,  provides  that  the  dty 
shall  not  be  entitled  to  possession  of  any  par^ 
eel  of  property  taken  under  the  provisions  of 
the  article  witU  full  payment  of  the  compen- 
sation therefor  as  determined  be  made  or 
paid  Into  court  for  the  use  of  the  persons 
in  whose  favoa*  such  judgment  may  have  been 
rendered,  or  who  may  be  lawfully  entitled  to 
the  same.  Kansas  City  brought  proceedings 
to  condemn  land  belonging  to  plaintiff  and 
her  husband  by  the  entirety.  Notice  was 
given  to  the  husband  and  others  possibly  in- 
terested, but  no  notice  was  given  to  the  wife. 
Damages  were  assessed  and  approved  by 
the  court,  but,  before  title  was  decreed  in  the 
clty^  it  fUed  another  suit  In  the  nature  of  a 
bin  of  Interpleader  against  the  husband  and 
others,  to  which  the  wife  was  not  a  party,  in 
which  the  parties  named  were  required  to  in- 
terplead and  show  their  respective  rights  to 
the  fund,  and  the  damage  assessed  was  paid 
into  court  in  the  interpleader  suit  Held, 
that  the  term  '*lnto  court,"  as  used  In  the 
Constitution  and  charter,  means  in  condemna- 
tion proceedings,  and  the  payment  in  the  in- 
terpleader suit  was  not  a  payment  into  court 
for  the  benefit  of  the  wife,  and,  by  falling 
to  mention  the  wife  In  this  bill  of  interplead- 
er, the  suit  negatived  the  idea  that  any  mon- 
ey had  ever  been  paid  into  court  for  the 
UKe  of  the  wife.  Holmes  v.  Kansas  City.  106 
S.  W.  9, 14^  20(>  Mo.  518,  123  Am.  St  Rep.  486. 

PAYMENT    INTO    TKEASIJ&T    OF 
STATE 

Under  Bums'  Ann.  St  1908,  i  9247,  re- 
quiring every  person  making  payment  into 


the  treasury  o^  the  state  to  furnisb  to  the 
auditor  of  state  a  description  oi  the  liabtlity 
on  account  of  which  the  payment  Is  to  be 
made,  and  the  auditor  shall  certify  to  tbe 
treasurer  the  amount  to  be  paid,  and  shall 
make  his  draft  in  favor  of  the  treasurer  on 
the  person  making  the  payment,  etc.,  and  8e^ 
tlon  10,216,  requiring  every  foreign  insuranoe 
company  to  pay  taxes  "into  the  treasury  of 
the  state,"  payment  of  taxes  by  a  foreign  in- 
surance company  is  not  accomplished  bj  t 
payment  to  the  auditor  of  state.  Dailey  r. 
State  ex  rel.  Blgler,  87  N.  E.  4^  6^  171  Ind. 
646. 

PAYMENT  OF  TAXES 

Under  the  constitutional  proviiiloii  that 
no  sale  of  property  for  taxes  shall  be  set 
aside  for  any  cause  exc^t  on  proof  of  dm] 
assessment  or  payment  of  the  taxes.  **paj- 
ment  of  the  taxes"  means  paymest  not  of  t 
part,  but  of  the  whole.  I>oullut  v.  Smith,  41 
South.  913,  918,  U7  La.  491. 

Under  a  statute  providing  that  in  a  rait 
or  proceeding  against  a  tax  sale  purdiaser  to 
recover  land  sold*  for  taxes  except  in  **caf«« 
where  the  taxes  have  been  paid  or  tbe  laud 
redeemed  as  provided  by  law,**  shall  be  com- 
menced within  five  years  of  the  time  of  record- 
ing the  tax  deed,  the  purchase  of  land  at  a 
tax  sale  by  the  agent  of  the  owner  does  not 
amount  to  a  ''payment  of  taxes*'  by  the  owner, 
so  as  to  except  the  land  so  purchased  from 
the  bar  of  the  statute.  Morris  v.  Gres^o, 
103  Pac.  137, 139,  80  Kan.  626,  631. 

Defendant,  holding  land  mder  a  quit- 
claim deed,  when  traveling  for  Ids  health, 
directed  an  agent  to  pay  tlie  taxes  on  the 
land  in  question  for  the  year  1S97.  By  a 
mistake  the  agent  instead  <tf  paying  the  tax- 
es, purchased  the  land  at  tax  sale  la  the 
naae  of  the  defendant,  who  paid  all  mbee- 
quent  taxes  assessed  and  did  not  proeare  a 
tax  deed  under  the  certificate  of  sale  HeM 
that,  in  the  absence  of  bad  faith,  tbe  pur- 
chase was  void  and  operated  as  a  paymeot 
within  Rev.  Codes  1906,  i  4928,  esUUlshinjC 
title  In  one  in  adverse  possession  of  land  fvr 
10  yeans  with  payment  of  taxes.  StUes  v. 
Granger,  117  N.  W.  777.  779, 17  N.  D.  502. 

Rev.  8t  1889, 1  4268,  provides  that  vben 
real  estate,  the  title  to  which  shaU  have  ema- 
nated from  the  government  move  than  19 
years,  is  in  the  lawful  posseaaton  <rf  any  per- 
son, and. shall  be  claimed  by  anothtf.  and 
shall  not  have  been  in  possession  of  the 
person  claiming  the  same  nor  aay  one  under 
whom  he  claims  for  80  conseeotivs  yean  tfld 
on  whidH  neither  the  person  <****»«Hf  ^ 
same  nor  those  under  which  he  dalna  bt^ 
paid  any  taxes  for  all  that  pertod,  the  dai»- 
ant  shall,  within  one  year  tram  the  date  of 
his  possession,  sue  to  recover  the  same  or  be 
forever  barred.  Held,,  that  the  paymeot  of 
costs  and  Judgment  for  costs  by  a  pnrdut^r 
at  a  tax  sale^  by  reason  of  his  bid  bein^ 
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6QQal  tk)  or  in  excess  of  the  Judgufnt  and 
costs,  Is  not  a  ''payment  of  taxes'*  ^tUn  tbe 
statute.  I>imnlnglon  y«  Hndsom*  116  8.  W. 
10$3,  217  Mo.  d3. 

PATHENT  STOPPHD 

The  writing  of  the  words  "payment  stop^ 
ped**  upon  a  note  payable  at  a  bank  simply 
announces  tbe  intention  of  the  maker  that 
his  funds  in  that  bank  shall  not  be  applied 
to  the  payment  of  the  note,  and  does  not 
necessarily  discredit  it  nor  import  that  he 
will  Dot  provide  for  it  at  some  other  place, 
nor  does  it  affect  the  liability  of  the  maker 
or  indorser.  McKinley  v.  American  Bxch. 
Bank,  30  N.  Y.  Super.  Ct  663,  664. 

PATXEHT  UNDER  PROWIT 

See  Protest 

PEA  COAL 

Under  a  coal  lease  defining  "pea  coal*' 
to  be  coal  which  passes  with  the  dirt  through 
a  screen  of  three-fourths  of  an  inch  mesh, 
a  lessee  cannot  avoid  payment  of  royalties  on 
coal  known  as  "buckwheat,"  "rice,"  and  ••bar- 
ley" coal,  all  of  which  pass  through  a  screen 
of  three-fourths  of  an  inch  mesh,  on  the 
ground  that  such  sizes  are  not  known  as  "pea 
cool."  GUck  T.  Lehigh  Valley  Goal  Co.,  70 
Atl.  810,  811»  221  Pa.  428. 

PEACE 

See  Bill  of  Peace;  Breach  of  the  Peace; 
Conservator  of  the  Peace. 

By  *'peeee"  is  meant  the  tranquility  en- 
Joyed  by  the  citisens  of  a  mimidpallty  or 
commnnity  where  good  order  reigns  among 
its  members.  It  is  the  natural  right  among 
all  persons  in  a  political  society.  Town  of 
Neola  V.  Reichart,  100  N.  W.  5,  6,  131  Iowa, 
492. 

P£AC£  OPFXOER 

A  policeman  is  a  "peace  officer,"  and  has 
the  right  without  a  warrant  to  arrest  for  an 
offense  against  a  municipal  ordinance,  hap- 
pening; in  his  presence.  Springer  V.  State, 
4S  S.  E.  907,  908,  121  Ga.  155. 

A  chief  of  police  of  a  city  engaged  in 
assisting  a  deputy  sheriff  to  make  an  arrest 
Is  a  ''peace  officer,"  witliin  the  meaning  of 
the  statutes  defining  the  offense  of  attempt- 
ing to  bribe  a  peace  officer.  Lee  t.  State,  85 
S.   W.  804,  805,  47  Tcx.  Or.  R.  620. 

By  the  express  provisions  of  Cr.  Code 
Prae.  f  26,  sheriffs,  ccMistables,  coroners,  jail- 
ers, marshals,  and  policemen  are  ''peace  of- 
ieers,"  within  section  36,  authorizing  a  peace 
>mcer  to  make  arrests  under  conditions  spe- 
fffiedT  Commonwealth  for  Use  of  Barth  v. 
kfcCann,  94  S.  W.  645,  647,  123  Ky.  247 
citing  Cr.  Code  Prae.  |  26). 

Laws  1891,  p.  244,  c.  106,  relating  to  the 
"illnge  of  Mechanicritte,  In  Saratoga  coun- 


ty, provides  in  tilde  2  (page  246)  for  the  &p< 
pointment  o(f  police  constables,  and  in  title 
7,  I  7  (page  261),  provides  that  sudi  con- 
stables  shall  have  the  same  power  and  au- 
thority in  crimlnai  caseli  as  eonstables  in 
any  of  the  towns  of  Saratoga  county,  and, 
in  addition,  the  powers  conferred  on  them 
by  tbe  act*  also  providing  that  they  shall  be 
entitled  to  receive  of  the  village,  towns,  and 
county  the  same  fees  and  in  the  same  man- 
ner that  constables  in  towns  are  entitled  to 
receive  for  similar  serTices,  etc  By  Cod» 
Cr.  Proa  |  117,  a  peace  officer  may  arrest 
without  a  warrant  a  p«trson  for  a  crime  com- 
mitted in  his  presence.  Section  154  defines  a 
peace  officer  as  the  sheriff,  etc.,  or  a  con- 
stable, marshal,  police  constable,  or  police- 
man of  a  city,  town,  or  village.  Section  960 
provides  that,  unless  when  otherwise  provid- 
ed, the  term  "peace  officer"  signifies  any  one 
of  the  officers  mentioned  in  section  154.  By 
Liquor  Tax  Law,  Laws  1896,  p.  79,  c.  112,  § 
40,  intoxication  in  a  public  place  is  made  a 
misdemeanor,  and  the  person  so  intoxicated 
may  be  arrested  without  a  warrant  Held, 
that  police  constables  of  the  village  have  the 
powers  of  town  constables,  and  may  arrest 
without  a  warrant  one  found  intoxicated  in 
the  highways  of  any  town  in  the  county. 
People  ex  reL  Conway  Bros.  Brewing  ft  Malt- 
ing Ca  V.  Board  of  Auditors  of  Town  of 
StiUwater,  110  N.  Y.  Supp.  746,  746,  747,  126 
App.  Div.  487. 

P£ACEABIJB  AND  ADVEBAE  POS8E8- 
8IOH 

Sayles'  Ann.  Civ.  St  1897,  art  8844,  de- 
claring that  a  "peaceable  and  adverse  pos- 
session" shall  be  construed  to  embrace  not 
more  than  160  acres,  including  the  improve- 
ments, or  the  number  of  acres  actually  in- 
closed should  the  same  exceed  XOO  acres, 
though  not  requiring  that  all  the  land  in  the 
possession  of  one  who  seeks  title  by  limita- 
tion should  be  actually  enclosed  or  improv- 
ed, calls  for  adverse  possession  thereof,  which 
necessarily  includes  a  claim  to  all  of  it;  the 
statute  never  contemplating  the  conferring  of 
rights  where  none  were  claimed,  and  adverse 
possession  may  extend  to  an  entire  tract  of 
land  not  exceeding  160  acres,  though  all  of 
it  was  not  actually  inclosed.  Webb  v.  Lyer- 
la,  94  S.  W.  1095, 1096,  43  Tex.  Civ.  App.  124. 

Rev.  St  1895,  art  8348,  limits  the  bring- 
ing of  actions  for  the  recovery  of  land  held 
by  another  under  ''peaceable  and  adverse 
possession"  to  10  years.  Article  4348  defines 
"l)eaceable  possession"  as  "continuous  and 
not  interrupted  by  adverse  suit"  Article 
3349  defines  '^adverse  possession"  as  the  vis- 
ible appropriation  of  land  held  under  a  claim 
inconsistent  and  hostile  to  another's  claim. 
Held,  that  where  defendant  claimed  land  by 
the  limitation  of  the  statute,  it  was  error 
prejudicial  to  him  to  instruct  the  Jury  that  to 
recover  his  possession  must  have  been  ''peace- 
able, distinct,  notorious,  continued,  and  hot* 
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tile'*  and  tbat  bis  appropriation  must  have 
been  "aetnal,  open  and  peaceable  under  a 
claim  inconjilstent  with  the  rights  of  the  true 
owner,  and  must  disseise  the  owner/'  Logan 
V.  Meade,  98  8.  W.  210,  212,  43  Tex.  ay. 
App.  477. 

In  trespass  to  try  title  to  land,  ev«i 
though  a  tract  of  land  claimed  by  adverse 
possession  was  not  within  Act  March  26, 
1891  (Laws  1801,  p.  76,  c.  57),  providing  that 
land  owned  by  one  person  entirely  surround* 
ed  by  tracts  owned  or  fenced  by  another 
shall  not  be  considered  inclosed  by  the  fence 
inclosing  the  drcumseribing  tract,  and  pos- 
session by  the  owner  of  the  circumscribing 
tract  of  the  interior  tract  is  not  peaceable 
and  adverse  possession  within  Rev.  St  1895, 
art  8343,  providing  for  the  recovery  of  lands 
held  by  another  peaceably  and  adversely, 
within  10  years  after  the  accrual  of  the 
cause  of  action,  unless  the  interior  tract  be 
separated  by  a  fence,  or  one-tenth  of  it  be 
cultivated,  and  also  providing  that  posses- 
sion of  land  belonging  to  another  by  a  person 
owning  5,000  acres  or  more  of  land  inclosed 
by  a  fence  in  connection  therewith  shall  not 
be  peaceable  and  adverse  possession  within 
Rev.  8t  1895,  art  3343,  unless  the  land  so 
belonging  to  another  be  separated  by  a  fence 
from  the  adjoining  lands,  or  one-tenth  there* 
of  be  cultivated,  the  land  owned  by  defend* 
ant  being  less  than  5,000  acres,  and  the  land 
claimed  by  plaintiff  not  being  entirely  sur- 
rounded by  the  land  owned  by  defendant, 
and  there  being  evidence  tending  to  show 
that  defendant  had  been  in  possession  of  a 
part  of  the  tract  long  enough  to  bring  it 
within  the  10*year  statute  of  limitations,  it 
was  error  to  refuse  to  charge  on  the  statute. 
Sellman  v.  Daniel  (Tex.)  110  S.  W.  8L 


In  the  amendment  added  In  1879,  ex- 
tending the  remedy  of  forcible  entry  given 
by  Ck>de  1907,  {  4202,  to  cases  where  there 
was  a  peaceable  entry,  the  "peaceable  entry" 
intended  is  an  Intrusion,  though  peaceable, 
upon  plaintiff's  prior  actual  possession.  Self 
V.  Comer,  52  South.  336,  337,  166  Ala.  68. 

PEACBABLE  POSSESSION 

According  to  Rev.  St.  1895,  art  3348, 
"peaceable  possession"  is  such  as  is  continu- 
ous and  not  interrupted  by  adverse  suit  to  re- 
cover the  estate.  White  v.  Pingenot,  90  8. 
W.  672|  674,  49  Tex.  Giv.  App.  641. 

Quiet  occupation,  under  claim  of  title,  is 
•'peaceable  possession,"  within  P.  L.  1870,  p. 
20,  providing  that  a  person  in  peaceable  pos- 
session of  lands  may  sue  in  chancery  to 
settle  a  disputed  title  thereto.  Powell  v. 
Mayo,  24  N.  J.  Eq.  178,  181. 

One  in  peaceable  possessloin  imder  a 
claim  of  ownership,  as  diatinguislied  from 
possession  which  is  disputed,  is  within  the 
statute  autiiorlsliig  one  In  '•peaceable  posses* 


slon,'*  aictoal  or  eonBtmctlve,  to  sue  to  qoM 
title,  and  the  fact  that  the  rii^t  to  tte  pos- 
session Is  disputed  does  not  defeat  the  tUtit 
to  sue;  but  wh^e  the  poaposoloii,  aa  dis- 
tinguished from  the  right  to  it.  Is  disputed, 
the  suit  will  not  lie.  Central  of  Georgia  Rj. 
Go.  T.  Rouse  (Ala.)  57  SoutSi.  706,  707. 

The  word,  "peaceable,"  as  used  in  in 
answer  in  a  suit  to  quiet  title,  in  which  an- 
swer defendant  denies  that  complainant  is  in 
the  peaceable  possession  of  the  land  involved 
in  the  suit,  is  used  to  contradistinguish  peaot- 
able  possession  from  disputed  or  contested 
possession  under  claim  of  ownership.  Soutli- 
em  R.  Co.  v.  Hall,  41  South.  135,  136,  145 
Ala.  224  (citing  Adler  v.  Sullivan,  22  South. 
87,  115  Ala.  587). 

"If  the  possession  has  been  nnintermpt- 
ed,  of  necessity  it  has  been  'peaceable.'  If 
it  has  been  interrupted,  of  necessity  it  has 
not  been  peaceable.  The  words  are  th^^efore 
interchangeable  and  synonymous  In  the 
pleading  of  prescriptive  title."  Montecito 
Valley  Water  Go.  v.  Santa  Barbara,  77  Pac. 
1113,  1119,  144  Cal.  578  (citing  American 
Ck).  V.  Bradford,  27  CaL  360;  Chauvet  v. 
Hill,  28  Pac.  1066,  03  Cal.  407;  Smith  v. 
Hawkins,  42  Pac.  453,  110  CaL  122). 

"Peaceable  possession,"  in  the  statute 
authorizing  the  maintenance  of  a  Mil  to  quiet 
title  to  real  property  where  complainant  is 
in  peaceable  possession  of  the  lands,  is  not  a 
possession  which  is  peaceable  as  to  third 
persons,  but  only  j>eaceable  as  to  the  d^end- 
ant,  and,  as  to  the  defendant,  that  It  la  a 
possession  undisturbed  by  any  act  of  the  de- 
fendant in  or  upon  the  iooos  in  quo  for  which 
the  defendant  would  be  sual^le  In  an  aeticm 
by  which  the  title  to  the  property  could  be 
determined.  Bradley  v.  McPherscm  (N.  J.)  5$ 
Aa  105,  106. 

Under  Code  1886,  i  800,  providing  that 
any  person  in  "peaceable  possession"  of  land, 
etc,  may  maintain  a  suit  to  quiet  title  to  the 
land,  it  was  held,  that  a  bill  to  quiet  title  to 
land  is  sustained  where  it  is  shown  that  com- 
plainants were  in  the  "peaceable  possessi^^D" 
of  the  land  at  the  time  of  filing  the  bill,  and 
such  a  showing  makes  out  a  prima  fade 
case.  (3eorge  B.  Wood  Lumber  Ca  v.  Wil- 
liams, 47  South.  202,  203,  157  Ala.  73. 

Peaceable  and  undisturbed  possessiou 
means  actual  and  immediate  possession,  such 
possession  as  a  man  has  of  the  house  in 
which  he  lives  or  the  field  he  tills  or  the 
land  whereon  he  pastures  his  cattle.  T^e 
words  "peaceable"  and  "undisturbed,"  when 
applied  to  such  possession,  convey  a  ciear 
meaning.  Chesum  v.  Campbell,  86  Ftc  4S, 
60,  42  Wash.  560,  7  Ann.  Gas.  d2L 
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certain  drilled  pearls  of  exceptionally 
size  and  fine  quality  were  imported  to- 
r,  arranged  in  collections  according  to 
the  largest  in  the  center.  It  appeared 
these  collections  had  not  heen  selected 
.  special  piece  of  jewelry,  but  that  the 
s  were  to  he  sold  separately  on  their 
idnal  merits,  and  that  they  had  not 
advanced  to  a  special  value  beyond  the 
igate  amount  of  their  individual  values 
Q  assortment  and  selection  that  fitted 
for  immediate  transformation  into  a 
ace  or  string  of  pearls.  Held  that,  un- 
he  similitude  clause  in  the  tariff  act, 
bear  a  closer  resemblance  to  "pearls  in 
natural  state  not  strung  or  set"  than  to 
is  set  or  strung."  Nereshelmer  &  Co.  v. 
id  States,  136  Fed.  86,  88,  68  C.  0.  A. 

joose  drilled  pearls,  unset  and  unstrung, 
ver  carefully  matched  or  desirable  for 
iklace,  are  dutiable  at  10  per  cent  ad 
em  under  the  tariff  act,  as  "pearls  in 

natural  state,  not  strung  or  set,"  and 
lot  classifiable  by  similitude  as  jewelry, 
ling  "pearls  set  or  strung,"  because  at 

time,  or  from  time  to  time  previous  to 
rtation,  such  pearls  had  been  strung 
>rarily  for  purposes  of  display.  United 
fs  V.  atroen,  32  Sup.  Ct  259,  260,  228  U. 
7,  56  L.  £d.  486. 

lalf  pearls,  consisting  of  the  better  part 
e  true  pearl,  from  which  blemishes  or 
have  been  removed  by  sawing  or  split- 
and  which  are  not  adapted  for  stringing, 
re  chiefly  used  for  jewelry  settings,  are 
ble  by  similitude,  under  the  paragraph 
le  tariff  act,  covering  "pearls  in  their 
'al  state,  not  strung  or  set*'  United 
s  V.  Hahn,  185  Fed.  849,  68  O.  G.  A.  130. 

>rilled  pearls,  which  had  been  assembled 
natched  abroad  and  were  ordered  to  be 
into  a  necklace  in  New  York,  but  had 
'  been  strung  as  a  necklace,  except  tem- 
lly,  for  purposes  of  display,  are  not 
3lry"  under  the  tariff  act,  but  are  duti- 
ilther  directly  or  by  similitude  aa  "pearls 
nr  natural  state."  United  States  v.  Tif- 
&  C3o.,  172  Fed.  300,  301. 

Pearls  which,  though  they  had  been  ten- 
sly  worn  as  a  necklace  abroad,  were  Im- 
d  loose  and  were  increased  by  the  addl- 
of  others  after  importation  for  comple- 
Into  a  necklace,  are  not  dutiable  as  ''Jew- 
'  under  the  tariff  act,  but  as  "pearls  in 
natural  state,"  by  similitude.  Citroen 
lited  States,  166  Fed.  693,  697,  92  O.  C. 
15. 

BL  BSAD8 

rhe  term  "pearl  beads,"  as  understood 
ide,  does  not  include  genuine  pearls  drill- 
lUt  refers  to  artl<des'of  glass  made  to 


'imitate  pearls.    United  States  t.  American 
Gem  &  Pearl  Co.,  142  Fed.  283,  284. 

PECULIAR 

Whilst  the  word  **peculiar^  sometimes 
has  an  offensive  meaning,  yet  its  natural 
and  nsual  meaning  is  particular  or  special. 
St.  Louis,  M.  &  S.  B.  R.  Co.  v.  Continental 
Brick  Co.,  96  S.  W.  1011, 1015, 198  Mo.  698.     ' 

Special  samonyiiioiis 

An  Instruction,  in  an  action  for  damages 
for  change  of  grade  of  a  street,  that  the  jury 
should  assess  plaintiff's  damage  at  the  excess 
of  Oie  market  value  immediately  before  the 
grading  was  commenced,  over  the  market 
value  thereof  Immediately  after  the  grading 
was  finished,  less  the  value  "of  any  special 
benefits  •  •  •  which  are  peculiar*'  to  the 
property,  is  not  erroneous  for  the  nse  of  the 
woird  "peculiar,"  which  is  simply  synonymous 
with'  the  word  •^8peclal.*'  Powell  v.  City  of 
CcAumfoia,  134  S.  W.  70,  77, 154  Mo.  App.  239. 

PECUNIARY 

PBCimiART  ABIUTT 

The  term  "pecuniarily  able,"  used  with 
reference  to  the  financial  condition  of  a  pro- 
posed purchaser  procured  by  an  agent  of  the 
vendor,  does  not  mean  that  such  purchaser 
must  necessarily  have  all  the  money  in  his 
pocketbook  or  to  hls^  credit  at  the  bank,  but 
that  he  is  able  to  command  the  necessary 
money  to  close  the  deal  on  reasonable  notice, 
or  within  the  time  limited  by  the  vendor,  If  a 
time  be  limited.  McCabe  y.  J<xies,  124  N.  W. 
486,  487,  141  Wis.  540. 

PEOUIOART  AID 

''Pecuniary  aid"  for  which  recovery  may 
be  had  for  wrongful  death  means  eterything 
that  can  be  of  value,  and  in  the  case  of  minor 
children  includes  the  reasonable  pecuniary 
vAlue  of  the  nurture,  care,  and  education,  if 
any,  they  would  have  rec^ved  from  decedent 
during  their  minority,  had  he  lived.  Mis- 
souri, K.  ft  T.  Ry.  Co.  of  Texas  v.  Williams 
CTex.)  117  S.  W.  1043,  1047. 

In  an  action  for  death,  the  court  <^arged 
the  jury  to  determine  the  probable  amount 
and  value  of  the  '^pecuniary  aid,"  if  any,  which 
decedent  would  probably  have  "contributed*" 
to  plaintiffs  after  his  death,  if  he  had  not 
been  killed,  and  to  allow  the  present  pecuni- 
ary value  thereof.  The  court  also  charged 
the  jury  to  allow  decedent's  diildren  in  addi- 
tion the  pecuniary  value  of  any  counsel  and 
advice  which  they  would  probably  have  re- 
ceived but  for  decedent's  wrongful  death. 
Held,  that  the  word  "contributed"  indicates 
tliat  the  "pecuniary  aid"  referred  to  meant 
something  more  tangible  than  counsel  and 
advice,  and  that  tlie  instruction  was  therefore 
not  objectionable  as  permitting  a  double  re- 
covery as  to  the  children.  International  ft 
G.  N.  R.  Co.  V.  White  (Tex.)  120  &  W.  956, 
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PECUlflART  BENEFIT 

By  **pecuniary  benefits"  Is  meant  not 
only  money,  bnt  everything  that  can  be  val- 
ued in  money,  and  includes,  in  case  of  a  mi- 
nor child  who  is  suing  for  the  death  of  a 
Itarent,  the  reasonable  value  of  such  nurture, 
care,  and  education  as  the  child  would  have 
received  from  the  deceased  parent  had  such 
parent  lived.  But  neither  sorrow  for  the 
death  of  the  deceased  relative  nor  the  loss  of 
his  or  her  society  are  recoverable  in  such 
cases.  International  &  G.  N.  By.  C3o.  v.  Mc- 
Vey,  87  S.  W.  328,  329,  99  Tex.  28. 

In  an  action  by  the  widow,  children,  and 
mother  of  one  negligently  killed,  held,  that 
an  instruction  that  they  could  recover  such 
som  as  would  represent  the  present  worth  of 
the  pecuniary  benefits  plaintiffs  could  reason- 
ably expect  that  decedent  would  have  con- 
tributed in  the  future,  had  he  lived,  to  be  ap- 
portiKHied  among  plaintifl!s  as  they  were  en- 
titled to  it,  was  not  erroneous  as  authorizing 
the  mother  to  recover  beyond  her  life  expec- 
tancy. Held,  further,  that  Instructions  that 
plaintiffs  could  recover  the  present  worth  of 
the  pecuniary  benefits  they  could  reasonably 
expect  that  decedent  would  have  contributed ; 
that  "pecuniary  benefits"  meant,  not  only 
money,  but  everything  that  could  be  valued 
in  money;  that  in  the  case  of  plaintiff  chil- 
dren it  iincluded  the  reasonable  pecuniary 
value  of  the  nurture,  .care,  and  training 
they  would  have  received  during  minority, 
had  he  lived ;  and  that  they  could  not  recover 
for  grief,  sorrow,  or  loss  of  society,  affection, 
or  companionship — were  not  objectionable  as 
allowing  recovery  for  loss  of  care,  nurture 
and  training  having  no  pecuniary  value.  Mis- 
souri, K.  &  T.  By.  Co.  of  Texas  v.  Wallace, 
115  S.  W.  302,  303,  63  Tex.  Civ.  App.  127. 

PECimiAKY  DAMAGE 

"Pecuniary  damages"  are  those  which 
can  be  accurately  estimated  as  loss  of  wages, 
cost  of  medical  attendance,  eta  Lr.  W.  Pom- 
erene  Co.  v.  White,  97  N.  W.  232,  234,  70  Neb. 
171. 

The  word  "pecuniary,"  as  used  in  a  stat- 
ute providing  for  the  recovery  of  "pecuniary 
damages"  resulting  from  the  death  of  a  rela- 
tive, is  used  in  distinction  to  those  injuries 
to  the  affections  and  sentiments  which  arise 
from  the  death  of  relatives  and  which,  though 
most  painful  and  grievous  to  be  borne,  cannot 
be  measured  or  recompensed  by  money.  This 
term  also  excludes  those  losses  which  re- 
sult from  tl^e  deprivation  of  the  society  and 
companionship  of  relatives  which  are  equally 
incapable  of  being  defined  by  any  recognized 
measure  of  value.  But  infant  children,  how- 
ever, sustain  a  loss  from  the  death  of  their 
parents,  and  eflpedaUy  th^r  mother,  of  a 
different  kind.  She  owes  them  the  duty  of 
nurture,  and  of  an  intellectual,  moral,  and 
physical  training,  and  such  Instruction  can 
only   proceed    from    a    mother.     Carter    ▼« 


West  Jersey  &  S.  B.  Co.,  71  Aa  2S3,  S5i,  7^ 
N.  J.  Law,  602,  19  JL  B.  A.  (N.  S.)  128,  16 
Ann.  Cas.  929  (citing  TiUey  t.  Hudson  Hirer 
B.  Co.,  24  N.  Y.  471,  475). 


PECUHIART  nrJURY 

"'Pecuniary  injury,'  resulting  from 
death  of  another,  means  a  deprlvatloa  of 
reasonable  expectation  of  a  pecuniary  advan- 
tage, which  would  have  resulted  by  a  con- 
tinuance of  the  life  of  the  deceased."  Un- 
der a  statute  allowing  recovery  for  "pecuni- 
ary injury"  resulting  from  death  of  a  rela- 
tive, damages  may  be  allowed  in  case  of  chil- 
dren for  the  deprivation  of  the  care  which 
"they  could  naturally  expect  from  the  contin- 
uance of  their  mother's  life."  Carter  ▼. 
West  Jersey  &  S.  B.  Co.,  71  AtL  253,  76  N.  J. 
Law,  602,  19  L.  B.  A.  (N.  S.)  128. 16  Ann.  Caa. 
929  (quoting  and  adopting  a  definition  in 
Paulmier  r.  EVrie  B.  Co.,  34  N.  J.  Iaw,  151. 
158). 

Loss  of  the  attentions  and  klndnesB  of 
children  to  parents  might,  under  wnne  cir- 
cumstances, be  a  "pecuniary  inlnry."  Of 
course,  loss  of  income  or  loss  of  estate  would 
be  pecuniary  Injuries.  So  would  be  the  loss 
of  a  reasonable  prospect  of  additional  income 
and  estate  in  the  future.  If  a  son  had  set- 
tled an  annuity  during  his  own  life  upon  his 
parents,  his  death  would  be  a  pecuniary  loss 
to  them  as  well  as  to  his  wife  and  children. 
Generally,  where  there  exists  a  reaaonabie 
probability  of  pecuniary  benefit  to  one  from 
the  continuing  life  of  another,  whether  aris- 
ing from  legal  or  family  relations,  the  un- 
timely extinction  of  that  life  is  a  ''pecuniary 
injury.'*  McKay  v.  New  England  Dredging 
Co.,  43  Atl.  29,  30,  92  Me.  454. 

The  "pecuniary  injury  resulting  from 
death"  recoverable  under  the  Nefw  Jeney 
statute  ia  nothing  more  than  the  deinivatioa 
of  a  reasonable  expectation  of  the  pecuniary 
advantage  which  would  have  resulted  hj  a 
continuance  of  the  life  of  the  deceased.  ITie 
pecuniary  injury  resulting  from  the  death  of 
a  minor  child  is  the  lost  value  of  the  child's 
prospective  services  to  the  parHit  during  mi' 
nority.  Surgical  expenses  incurred  by  the 
parent  in  consequence  of  the  injury  causing 
death  are  not  recoverable.  Hutchinson  r. 
West  Jersey  &  S.  B.  Co.,  170  Fed.  615,  6ie. 

The  word  "solatium,"  as  used  by  tbe 
courts  in  stating  that  for  a  particular  bkivj 
solatium  will  be  allowed,  means  "a  compen- 
sation as  a  soothing  to  the  aifectioiiB  or 
wounded  feelings,  and  for  loss  of  the  comfort 
and  social  pleasure  there  is  in  the  aasodation 
between  members  of  a  family.  Solatium  is 
sentiment,  love,  or  affection,  as  dlatinguisbed 
from  a  property  loss."  The  declaration  is 
Bey.  St  1899,  |  2866,  that  in  an  action  for 
a  death  the  jury  may  give  such  damages  as 
they  may  deem  fair  and  Just  with  Rfiereocft 
"to  the  necessary  injuries  ressttliig  from" 
such  death,  is  equivalent  to  limtttog  Clw  re- 
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corery  to  ^pecuniary  ixijiiry»"  ftnd  th^efore 
tbe  Btatate  by  necessary  Implication  exdades 
flolatiiiiii.  Marshall  v.  OonsoUdated  Jack 
Mines  Go.,  W  B.  W.  d72,  978,  119  Mo.  App. 
270. 

PEOUlflABT  IiOflS 

Tlie  word  "pecimiary/'  as  used  In  a  stat- 
ute aatHorizlng  recovery  for  pecuniary  k>S8» 
is  not  restricted  to  loss  of  money,  or  of  things 
purchasable  by  money.  Carter  v.  West  Jer- 
sey ft  S.  B.  Co.,  71  AtL  253,  254,  76  N.  J.  Law, 
602, 19  U  B.  A.  (N.  S.)  128,  16  Ann.  Gas.  929. 

In  an  action  for  death,  brought  by  dece- 
dent's widow  and  minor  children,  plaintiffs 
may,  under  proper  allegations  and  proof,  re^ 
cover  for  the  loss  of  advice  and  counsel  of 
deced^t,  though  such  loss  is  not  a  pecuniary 
loss  within  the  statute  restricting  the  right 
of  recovery  to  the  pecuniary  injury  sustain- 
ed, since  the  only  pecuniary  loss  within  the 
statute  is  the  loss  of  maintenance  and  sup- 
port. Houston  ft  T.  C.  R.  Co.  v.  Davenport 
(Tex.)  110  S.  W.  150,  154. 

Plaintiff  contracting  for  certain  repairs 
upon  a  house  owned  by  his  wife  proeored  a 
bond  from  a  surety  company  to  himself,  to 
which  the  wife  was  not  a  party,  conditioned 
to  indemnify  him  for  any  pecuniary  loss  from 
breach  of  any  of  the  terms  of  the  contractor's 
agreement,  and  afterwards  paid  judgments 
obtained  on  subcontractors'  liens.  Held,  that 
he  had  sustained  **pecuniaKy  loss"  within  the 
terms  of  the  bond.  Taylor  v.  Massachusetts 
Bonding  ft  Ins.  Co.,  142  S.  W.  1096,  161  Mo. 
App.  293. 

PUCUmiABY  OBUGAnOH 

A  silver  certificate  issued  by  the  United 
States  is  a  "pecuniary  obligation"  or  secu- 
rity of  the  government  and  an  article  of  val- 
ue within  Rev.  St.  {  5467,  subjecting  to  pun- 
ishment any  person  employed  in  any  depart- 
ment of  the  postal  service  who  shall  secrete 
any  letter  containing  any  note,  bond,  cer- 
tificate of  stock,  or  other  pecuniary  obligation 
or  security  of  the  government  Bromberger 
r.  United  States,  128  Fed.  346,  361,  63  C.  C. 
A.  76. 

A  resolution  of  the  borough  council  of 
tbe  borough  of  Elmer,  providing  for  the  pur- 
chase of  lands,  tends  to  impose  a  "pecuniary 
obligation*'  on  the  borough,  and  must,  under 
section  27  of  the  borough  act  of  1897,  be  sub- 
mitted to  the  mayor  for  his  approval.  Sturr 
V.  Borough  of  Elmer,  67  Atl.  1059. 1060,  75  N. 
J.  Jj&W,  443. 

PECirinABT  FBOFZT 

A  foreign  corporation  organisied  for  be- 
nerolent,  religious,  or  philanthropic  purposes, 
required  by  its  charter  to  set  apart  for  such 
purposes  its  entire  receipts,  so  that  no  mem- 
ber or  employ^  shall  receive  any  pecuniary 
profit  except  reasonable  compensation  for 
services  in  effecting  the  porposea  of  the  cor- 


poration, eta,  is  not  a  coiporation  for  "pecu- 
niary profit"  within  Rev.  St  1895,  arts.  746, 
746,  requiring  foreign  corporations  for  pecu- 
niary profit  to  obtain  a  permit  to  transact 
business  in  the  state,  and  need  not  obtain 
such  a  permit  as  a  condition  precedent  to  its 
right  to  sue.  City  of  San  Antonio  v.  Salva- 
tion Army  (Tex.)  127  S.  W.  860,  861. 

Where  an  academy  waa  farmed  out  by 
the  trustees  to  the  principal,  who  conducted 
it  under  their  supervision,  they  retjerving  all 
of  their  powers  under  the  charter,  tbe  rental 
which  they  received  from  the  principal,  and 
which  was  applied  by  them  to  erecting  build- 
ings and  improving  the  'grounds  of  the  insti- 
tution, without  any  personal  gain  to  them- 
selves, was  not  a  "pecuniary  profit,**  within 
the  meaning  of  Laws  1896,  p.  797,  c.  906,  I  4, 
subd.  7,  which  provides  ft>r  the  taxation  of 
educational  institutions  if  any  ofllc^  thereof 
shall  be  entitled  to  receive  pecuniary  profit 
therefrom  other  than  reasonable  compensa- 
tion for  services  rendered  in  effecting  its  edu- 
cational purposes.  People  v.  Meager,  90  N. 
T.  Supp.  488,  490,  98  App.  Div.  237. 

A  will  contained  bequests  to  "St.  Vin- 
cent's Hospital"  and  "Old  Men's  Home."  It 
was  not  questioned  but  that  the  testator  by 
the  term  "Old  Men's  Home"  meant  St  Bene- 
dict's Home  for  the  Aged.  Neither  the  hos- 
pital nor  the  home  was  Incorporated,  but 
each  was  merely  a  charitable  enterprise  eon- 
ducted  by  the  Sisters  of  St.  Benedict,  a  cor- 
poration organissed  not  for  pecuniary  profit. 
Held,  that  since  the  bequest  was  In  effect  to 
the  corporation,  and  merely  spedfled  the  par- 
ticular enterprises  to  which  the  testator 
wished  it  devoted,  it  was  a  bequest  to  a  cor- 
poration organised  under  the  chapter  relat- 
ing to  corporations  not  for  pecuniary  profit, 
within  the  meaning  of  Code,  1 3270,  providing 
that  no  bequest  to  such  corporations  shall  be 
valid  in  excess  of  one-fourth  of  testator^s 
estate,  if  a  spouse,  child,  or  parent  survive 
the  testator.  In  re  Ihmes'  Estate,  134  N.  W. 
429,  430, 154  Iowa,  20. 

PED 

A  "ped"  In  Norfolk,  according  to  Wedg- 
wood's Dictionary  on  Etymology,  Is  "a  pan- 
nier or  wicker  basket ;  a  pedder  or  peddler ; 
a  packman;  one  who  carries  on  his  badL 
goods  for  sale."  Citizens'  Bank  v.  Crittenden 
Record-Press,  150  S.  W.  814,  816,  150  Ky.  634. 


See,   also.   Hawker;    Itinerant  Vendor. 

A  "peddler"  is  defined  as  one  who  travels 
about,  retailing  small  wares.  Eaton  v.  Peo- 
ple, 104  Pac.  407.  408,  46  Colo.  361. 

The  word  "peddler"  in  its  ordinary  sense 
means  a  traveling  trader;  one  who  travels 
about  retailing  small  wares.  In  re  Watson, 
97  N.  W.  463.  466,  17  S.  D.  486,  2  Ann.  Cas. 
321  (quoting  Webst  Diet.). 
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A  "peddler**  is  understood  to  be  one 
who  goes  around  from  house  to  house,  or 
from  customer  to  customer  and  sells  goods. 
Bx  parte  Henson,  90  S.  W;  874,  876,  49  Tex. 
Cr.  R.  177  (citing  6  Words  and  Phrases,  p. 
5262). 

Any  person  who  peddles  is  a  "peddler" 
within  Act  No.  295  of  1908,  requiring  a  li- 
cense for  hawkers  and  peddlers,  without 
reference  to  the  kind  of  merchandise  pur- 
chased and  sold.  Flournoy  r.  Walker,  52 
South.  673,  674,  126  La.  489. 

Ber.  St  1899,  f  8861,  defines  a  peddler 
as  one  who  deals  in  selling  goods,  etc.,  ex- 
cepting llanos,  etc.  State  v.  Webber,  113 
S.  W.  1054,  1055,  214  Mo.  272,  15  Ann.  Cas. 
983. 

A  "peddler,"  within  Kirby^s  Dig,  {  5438, 
authorizing  licensing  of  peddlers,  is  one  who 
goes  from  place  to  place  and  from  house  to 
house  carrying  for  sale  and  exposing  to  sale 
the  goods,  wares,  and  merchandise  he  carries. 
City  of  Conway  v.  Waddell,  118  S.  W.  398, 
399,  90  Ark.  127  (quoting  6  Words  and 
Phrases,  p.  5260). 

Aside  from  statute,  a  "peddler"  may  be 
defined  as  any  person  who,  by  solicitation 
or  outcry,  takes  anything  from  house  to 
house  in  any  manner,,  and  offers  to  sell  the 
same  for  money,  or  barters  the  thing  for  any 
other  thing,  or  whoever  goes  from  house  to 
house  for  the  purpose  of  taking  orders  for 
anything  for  future  delivery  to  be  sold  or 
bartered.  Fallis  v.  Qas  City,  82  N.  £.  1056, 
1057,  169  Ind.  508. 

The  word  ''peddler"  is  a  well-known  com- 
mon-law term  covering  itinerant  vendors, 
and  the  statute  provides  a  license  for  this 
class  of  retail  vendors  by  name.  Ky.  St. 
1903,  i  4224,  imposing  a  penalty  for  retailing 
oil  without  a  license,  provides  for  a  different 
class  of  retailers  from  peddlers,  and,  where 
a  petition  in  an  action  to  recover  a  penalty 
for  retailing  oil  without  a  license  made  no 
allusion  to  peddlers,  it  would  be  presumed 
that  it  was  brought  for  the  penalty  imposed 
by  section  4224.  Commonwealth  v.  Standard 
Oil  Co.,  87  S.  W.  1090,  120  Ky.  724. 

"The  primary  idea  of  a  'hawker  and 
peddler*  is  that  of  an  itinerant  or  traveling 
trader  who  carries  goods  about  in  order  to 
sell  them,  and  who  actually  sells  them  to 
purchasers,  in  contradistinction  to  a  'trader,' 
who  has  goods  for  sale  and  sells  them  in  a 
fixed  place  of  business.**  "In  t&e « absence 
of  a  definition  by  statute  or  municipal  or- 
dinance, a  'peddler  or  hawker,'  within  the 
generally  accepted  meaning  of  the  words,  is 
ii  small  retail  dealer  who  carries  his  mer- 
chandise with  him,  traveling  from  place  to 
place,  or  flrom  house  to  house-,  exposing  his 
or  his  prlndpaVs  goods  for  sale  and  selling 
them."  As  under  the  common  law  and  by 
statutory  recognition  there  has  been  a  wen> 
recognlKed  use  of  highways  and  streets  by 


hawkers  and  peddlers  carrying  their  wtns 
on  their  persons  or  otiierwise,  the  preaoice 
in  a  street  of  a  push-cart  peddler,  who  wac 
injured  in  a  collision,  was  not  contriliatoiy 
negligence  per  se  precluding  a  recovery  of 
damages.  Collender  v.  Reardon,  123  N.  T. 
Supp.  587,  589,  138  App.  Diy.  738  (citing  Com- 
monwealth y.  Ober,  12  Cnsih.  [66  Mam)  403; 
21  Cyc.  p.  867). 

Where  oil  is  sold  and  deliverod  from  t 
tank  wagon,  if  such  sales  are  to  others  tbas 
retail  dealers,  the  transactions  are  "ped- 
dling,** requiring  a  peddler's  license,  and  pay- 
ment of  a  fee  of  $50  per  year  for  one  person 
with  a  two-horse  wagon.  Standard  Oil  Co. 
V.  Commonwealth,  83  S.  W.  557,  119  Ky.  1. 

Sales  of  oil  delivered  from  wagons  t» 
retail  dealers  for  resale  are  ¥rithin  Ky.  8t 
1903,  f  4224,  requiring  payment  of  an  an- 
nual license  fee  of  $5  for  each  wagon;  bot 
sales  from  wagons  to'  others  than  retail 
dealers  constitute  ^peddling**  within  section 
4215,  requiring  peddlers  to  take  oat  licenses. 
Commonwealth  v.  Standard  Oil  Co.,  112  8. 
W.  902,  903,  129  Ky.  744. 

That  one  sold  liniment  and  lemon  ex- 
tract by  going  from  place  to  place  to  sell  the 
same,  and  sold  one  bottle  to  one  person  and 
two  to  another  shows  that  he  was  a  peddkr 
within  Rev.  St.  1899,  |  8861,  defining  a  ^Iped- 
dler**  to  be  one  who  deals  in  the  selUng  of 
goods,  wares,  and  merchandise,  etc.  State 
▼.  Webber,  118  S.  W.  1054,  1006,  214  Mo. 
272,  15  Ann.  Cas.  983. 

Since  a  theater  ticket  is  a  mere  license, 
evidence  of  a  right  to  enter  a  theater  and 
occupy  a  definite  seat  during  a  performance, 
and  not  merchandise,  the  offering  of  such 
ticket  for  sale  does  not  constitute  '^hawking'* 
and  "peddling,**  so  as  to  require  a  license 
for  the  sale  thereof;  such  terms  referring 
to  the  manner  in  which  the  business  is 
carried  on,  and  not  to  the  business  itsell 
People  V.  Marks,  120  N.  T.  Supp.  1106,  llOS, 
64  Misc.  Rep.  679. 

''Persons  who  travel  from  town  to  town, 
from  one  plantation  to  another,  by  land  or 
by  water,  carrying  to  sell  or  exposing  to  sale 
any  rum,  sugar,  or  other  goods,  wares,  or 
merchandises,  are  included  in  the  genectl 
terms  'hawkers*  and  'peddlera***  ''Hawken 
and  pedders  are  persons  who  practioe  carry- 
ing merchandise  about  from  place  to  place 
for  sale,  as  opposed  to  traders  who  sell  at 
established  shops.**  State  v.  Ivey,  53  SL  S. 
428,  430,  73  S.  C.  282  (quoUng  and  adopting 
definition  in  State  v.  Belcher  [S.  C]  1 
McMuL  42). 

DellTMry  of  soods 

The  term  "peddler**  generally  Indndcs 
any  one  who  goes  from  place  to  plaoe  to  ped- 
dle goods,  and,  as  used  in  Ky.  St  I  4228. 
making  notes  given  to  a  peddler  void  If  not 
so  indorsed  thereon,  being  one  who  has  tte 
thing  he  sells  wi|h  him  and  deliven  4t  at 
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me  of  sale,  dtteens*  Bank  y.  Chittenden 
d-Press,  100  &  W.  814,  815,  160  Ky. 

fere  delivery  of  goods  to  a  customer  Is 
peddling/'  within  Ky.  St  1903,  |  4215, 
ring  peddlers  to  take  ont  licenses;  "ped- 
'  consisting  in  hawking  goods  about 
offering  and  selling  to  any  one  who  will 
Commonwealth  y.  Standard  Oil  Co., 
•  W.  902,  904.  129  Ky.  744. 

L  foreign  manufacturer  of  ranges  emr 
d  traveling  salesmen  to  take  orders  in 
Qsas.  The  orders  were  forwarded  to  a 
on  superintendent  In  Arkansas,  who  in- 
^ted  the  credit  of  the  buyers.  The 
^  were  shipped  by  the  manufacturer  to 
Qsas  to  fill  the  orders  secured,  and  de- 
es were  made  by  employ^  called  deliy- 
en.  Held,  \hat  the  traveling  salesmen 
he  deliverymen  were  "peddlers,"  within 
eddling  statute  of  1909,  requiring  a  11- 
of  persons  traveling  through  any  coun- 
eddling  or  selling  enumerated  goods, 
jhaw  V.  State,  130  S.  W.  569,  570,  95 
464. 

Ln  agent  of  a  foreign  corporation  en- 
L  in  making  portraits  by  photographic 
gement,  who  delivers  such  portraits  to 
mers  who  have  previously  ordered  the 

made  and  collects  therefor,  is  not  a 
iler"  or  "hawker**  within  the  meaning 
1  ordinance  imposing  a  license  tax  on 
ms  engaged  in  such  occupations  merely 
ise,  as  an  incident  to  delivery,  he  sells 
customer  a  frame  for  the  portraits  if 
ed.  **The  leading  primary  idea  of  a 
ker'  or  'peddler*  is  that  of  an  itinerant 
aveling  trader,  who  carries  goods  about 
der  to  sell  them,  and  who  actually  sells 

to  purchasers,  in  contradistinction  to  a 
T  who  has  goods  for  sale  and  sells  them 

fixed  place."  Chicago  Portrait  Co.  v. 
of  Macon,  147  Fed.  967,  969  (quoting  and 
ting  definition  In  Emert  v.  State  of  Mls- 
,  15  Sup.  Ct.  367,  156  U.  S.  296,  39  L. 
430,  which  quotes  with  approval  lan- 
e  of  Chief  Justice  Shaw  of  Massachu- 
,  in  Commonwealth  v.  Ober,  12  Cush. 
•lass.]  493). 

rmer  getaiHng  orops 

The  word  "peddler,"  as  used  in  a  mu- 
al  ordinance  providing  that  no  person 
exercise  the  vocation  of  a  peddler  with- 
Le  municipality  without  first  paying  an 
al  license^  includes  one  peddling  the 
lice  of  his  own  farm  or  garden,  as  well 
ne  peddling  farm  or  garden  products 
h  he  has  purchased  from  others.  State 
nsen,  100  N.  W.  644,  645,  93  Hinn.  88. 

iL  farmer  who  takes  bis  farm  products  to 
y  and  sells  them  from  place  to  place  is 
a  hawker  or  peddler  within  the  under- 
1  meaning  of  such  terms.  The  terms 
rker"  and  "peddler,''  as  used  by  the 
ts  of  this  country  are  treated  as  equiva^ 


lents  in  Itfw.  ^'Hawkem*'  and  ''peadlen^  ax« 
persons  who  cariy  merchandise  from  place 
to  place  for  sale,  as  opposed  to  '"traders," 
who  sell  at  an  established  shop.  City  of  St. 
Louis  y.  Meyer,  84  8.  W.  914,  918,  185  Md. 
588  (Citing  Hall  v.  State,  28  South.  121,  39 
Fla.  668;  Commonwealth  y.  Ober,  12  Cush. 
[66  Mass.1  493;  Bish.  St  Oimes,  |  10T4; 
Fisher  v.  Patterson,  13  Pa.  330;  Oity  of 
South  Bend  v.  Martin,  41  N.  B.  315,  142  Ind. 
31,  29  L.  R.  A.  531;  Emert  v.  Missouri,  15 
Sup.  Ct  367,  156  U.  S.  296,  39  L.  Ed.  430). 

Hawker  •jnonjtmpmm 

See  Hawker. 

Permanent  stand 

The  statute  of  1909  (Laws  1909,  p.  292), 
providing  that  before  any  person  either  as 
owner,  manufacturer,  or  agent  shall  travel 
through  any  county  and  peddle  or  sell  enu- 
merated articles,  he  shall  procure  a  license, 
does  not  reach  one  who  simply  brings  his 
wares  into  a  county  and  sells  them,  but 
there  must  be  added  the  element  of  traveling 
from  place  to  place  through  the  county  for 
the  purpose  of  selling.  Crenshaw  y.  State, 
130  S.  W.  569,  95  Ark.  464. 

A  person  operating  a  lunch  wagon  at 
a  fixed  place  in  a  street  daily  between  cer- 
tain fixed  hours  is  not  a  "haiwker"  or  "ped- 
dler" within  a  statute  defining  "hawkers" 
and  "peddlers"  as  persons  who  travel  about, 
either  on  foot  or  in  wagons,  carrying  and 
exposing  for  sale  goods.  Commonwealth  y. 
Morrison,  83  N.  G.  415,  197  Mass.  199,  14 
L,  R.  A.  (N.  S.)  194,  125  Am.  St  Rep.  338. 

A  hawker  or  peddler  is  an  itinerant  or 
traveling  trader  who  carries  goods  about  in 
order  to  sell  them,  and  who  actually  sells 
them  to  purchasers  by  delivering  the  goods 
at  the  time  of  the  sale,  in  contradistinction 
to  the  trader  who  has  goods  to  sell  and  sells 
them  in  a  fixed  place  of  business.  State  v. 
Bayer,  97  Pac.  129,  131,  34  Utah,  257,  19  L. 
R.  A.  (N.  S.)  297. 

Sales  to  daalers 

Sales  of  oil  delivered  from  wagons  to  re- 
tail dealers  for  resale  are  within  Ky.  St 
1903,  §  4224,  requiring  payment  of  an  annual 
license  fee  of  |5  for  each  wagon;  but  sales 
from  wagons  to  others  than  retail  dealers 
constitute  "peddling,"  within  section  4215, 
reauiring  peddlers  to  take  out  licenses.  Com. 
monwealth  v.  Standard  Oil  Ca,  112  S.  W. 
902,  903,  129  Ky.  744. 


Sales  hw  order  or  aaatple 

The  license  taxation  of  commercial  sales- 
men or  travelers  selling  by  sample  or  taking 
orders  for  future  delivery  is  not  germane  to 
the  license  taxation  of  "peddlers  or  hawkers*' 
selling  and  delivering  goods  carried  by  them 
on  foot  or  on  horseback,  or  in  vehicles,  or 
in  water  craft  Beary  v.  Narrau,  8T  South. 
961,  113  La.  1034. 

A  hawker  or  peddler,  as  defined  by  Laws 
1909,  p.  293,  a  248,  i  1,  is  one  who  has 
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no  fixed  place  of  trade,  but  trayela  fr^m 
place  to  place  and  from  house  to  house, 
though  he  sells  by  sample  and  does  not  carry 
his  wares  with  hliu,  or  even  If  he  does  not 
make  an  immediate  sale,  but  enters  into  an 
executory  contract  for  a  future  sale  and  fu- 
ture delivery.  State  ex  rel.  Mudeking  v. 
Parr,  123  N.  W.  408,  409,  109  Minn.  147,  134 
Am.  8t  Rep.  759. 

A  traveling  salesman,  who  carries  sam- 
ples and  takes  orders  for  brooms  from  mer- 
chants in  lots  of  a  dozen  or  more,  and  aft- 
erwards delivers  the  brooms,  which  are  ship- 
ped to  him  from  the  factory,  is  not  a  "ped- 
dler" requiring  a  license,  within  Act  April 
16,  1903,  f  50,  as  amended,  defiuiug  as  such 
all  persons  who  carry  goods  from  place  to 
place  for  sale,  and  all  persons  who  offer  goods 
for  sale  without  having  a  regular  place  of 
business.  If  he  had  gone  from  place  to  place 
in  the  state  and  taken  orders  for  the  brooms 
manufactured  by  his  principal,  and  sent  such 
orders  to  the  latter  at  his  place  of  business, 
to  be  filled  by  him,  he  could  not  be  regarded 
as  a  peddler.  Neither  would  he  be  a  ped- 
dler if,  instead  of  sending  such  orders  to  his 
principal  to  be  filled,  he  had  notified  him  of 
the  amount  of  brooms  necessary  to  fill  the 
orders  taken,  and  the  brooms  had  been  ship- 
ped to  him  from  the  factory,  or  he  had  gone 
to  the  factory  and  gotten  the  goods,  and  fill- 
ed the  orders  theretofore  taken  by  him. 
Kloss  T.  Common  wealth,  49  S.  E.  655,  656, 
103  Va.  864  (citing  Village  of  Stamford  v. 
Pisher,  35  N.  B.  500,  140  N.  Y.  187;  Com- 
monwealth v.  Ober  [Mass.]  12  Cush.  498; 
Ck)mmonwealth  v.  Elchenberg,  21  Atl.  258, 
140  pa.  158;  State  v.  Frank,  41  S.  B.  785, 
130  N.  C.  724,  89  Am.  St  Rep.  885). 

A  foreign  manufadurer  of  ranges  em- 
ployed traveling  salesmen  to  take  orders  in 
Arkansaa  The  orders  were  forwarded  to  a 
division  superintendent  in  Arkansas,  who  in- 
vestigated the  credit  of  the  buyers.  The  rang- 
es were  shipped  by  the  maimfacturer  to  Ar- 
kansas to  fill  the  orders  secured,  and  delirer- 
ies  were  made  by  employes  called  delivery- 
men.  Held,  that  the  traveling  salesmen  and 
the  deliverymen  were  "peddlers,"  within  the 
peddling  statute  of  1909,  requiring  a  license 
of  persons  traveling  through  any  county  ped- 
dling or  selling  enumerated  goods.  Crenshaw 
V.  State,  130  S.  W.  569,  570,  95  Ark.  464. 

A  merchant  in  Chicago  employed  an 
agent,  who  solicited  orders  for  merchandise 
in  a  city  in  Missouri  and  reported  the  or- 
der8«  The  merchant  put  up  each  article  or- 
dered in  a  package,  and  all  the  packages 
were  shipped  to  the  agent,  who  took  the 
goods  from  the  depot  and  delivered  them  to 
the  customers  and  collected  the  price.  Held, 
that  the  agent  was  not  a  "peddler,"  within 
an  ordinance  of  the  dty  imposing  a  license 
for  selling  merchandise  from  wagons.  Jewel 
Tea  Co.  t«  Lee*9  Summit,  Mo.,  189  Fed.  280, 
281. 


'TeMliag,**  as  used  in  Rer.  St  W1& 
1898,  I  1570  et  seq.,  as  amended,  prohibiting 
peddling  without  a  license.  Included  a  resi- 
dent of  a  state  who  traveled  from  house  to 
house  in  a  city  with  a  single  horse  and  wag- 
on, taking  orders  for  teas  and  coffees,  etc., 
by  means  of  samples  carried  by  him,  the  or- 
ders being  filled  at  a  store  and  the  parcels 
delivered  by  defendant  on  his  next  trip, 
such  parcels  being  made  up  for  each  individ- 
ual purchaser,  no  goods  being  delivered  by 
him  at  the  time  of  taking  the  orders.  Htate 
▼.  Whitcom,  99  N.  W.  468,  469,  122  Wis.  lia 

"Peddling''  is  the  occupation  of  an 
itinerant  peddler  of  goods,  who  sells  and  de- 
livers the  identical  goods  he  carries  with 
him.  It  is  not  the  business  of  selling  by 
sample  and  taking  the  order  for  goods  to  lie 
thereafter  delivered,  and  to  be  paid  for, 
wholly  or  in  part,  upon  their  subsequent  de- 
livery. Neither  a  person  exhibiting  a  sam- 
ple of  a  range,  nor  a  person  making  delivery 
of  such  ranges,  after  their  sale.  In  the  origi- 
nal packages,  are  peddlers,  within  the  meau- 
Ing  of  a  provision  in  the  revenue  law  that 
any  person  carrying  a  wagon,  cart,  or  bug- 
gy, or  traveling  on  foot,  for  the  purpose  of 
exhibiting  or  delivering  any  wares  or  mer- 
chandise, shall  be  considered  a  peddler,  and 
Imposing  a  license  tax.  Wrought  Iron  Range 
Co.  V.  Campen,  47  S.  E.  658,  664,  135  N.  C. 
506. 

An  agent  of  a  corporation,  having  its 
place  of  business  in  another  state,  took  or- 
ders for  unfrumed  crayon  portraits  to  be 
made  at  the  corporation's  place  of  business, 
and  left  with  each  purchaser  a  memorandum 
of  the  agreement  which  recited  that  a  cer- 
tain price  should  be  paid  for  the  iK>rtralt  on 
delivery,  and  that,  while  the  purchaser  was 
not  obliged  to  take  a  frame,'  all  portraits 
would  be  delivered  in  frames.  Subsequently 
defendant  delivered  the  portraits  as  agent 
of  the  corporation,  and  urged  the  purchasers 
to  purchase  the  frames.  The  facts  warrant- 
ed a  finding  that  defendant  was  within  Rev. 
St.  1899,  §§  8861,  88U2,  8868,  making  it  a  mis- 
demeanor to  deal  as  a  peddler  without  a  li- 
cense and  defining  a  peddler  as  one  selling 
goods,  wares  or  merchandise,  by  going  from 
place  to  place  tp  sell  the  same.  State  v. 
Looney,  97  S.  W.  934,  936,  214  Mo.  216,  29 
L.  B.  A.  (N.  S.)  412. 

A  city  ordinance  made  it  an  offense  to 
pursue  the  occupation  of  a  hawker  or  i)ed- 
dler,  without  a  license,  and  defined  a  hawk- 
er or  pe<1dler  as  Including  any  person  who 
should  travel  from  house  to  house  for  the 
purpose  of  selling,  offering  for  sale,  or  w>- 
liciting  orders  for  goods,  wares,  or  merchan- 
dise, by  sample.  A  New  Jersey  corporation 
engaged  in  the  sale  and  distribution  of  t«as 
and  spices  maintained  a  warehouse  in  anoth- 
er city  in  Michigan,  from  which  ita  trade  in 
Michigan  was  supplied.  The  corporation 
famished,  defendant  with  a  horse  and  wagon, 
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and  he  solicited  orders  from  door  M  dopt, 
and  at  interrals  ordered. from  the  warebonee 
In  Michigan  sufficient  goods  to  isil  the  orders, 
whereupon  he  delivered  the  goods,  collected 
the  price,  retained  a  commission,  and  re- 
mitted tile  balance.  Held,  that  not  hlivlng 
had  a  license,  he  was  properly  convicted  un- 
der the  ordinance.  City  of  Alma  v.  C^w,  109 
N.  W.  853,  146  lilctL  448. 

A  traveling  soliciting  agent  who  takes  or- 
ders for  goods  similar  to  his  samples  subject 
to  the  approval  of  his  employer  who,  upon 
approval  of  the  orders,  prepares  the  goods 
for  delivery  and  turns  them  over  to  him  for 
delivery  which  he  makes,  collecting  and  re- 
mitting the  price,  is  not  within  the  statute 
in}])osing  a   tax   on   peddlers   and    defining 
"peddlers'*  to  include  all  transient  merchants 
and  itinerant  venders,  selling  by  sample,  or 
by  taking  orders  whether  for  immediate  or 
future  delivery.    State  v.  Brlstow,  109  N.  W. . 
199,  200, 181  Iowa,  064. 

Salei  to  regular  onstomers 

An  oil  company,  which  fills  tanks  of  reg- 
ular customers  every  week  under  a  standing 
order,  is  not  a  "peddler,"  within  Ky.  St 
1903,  §  4215,  requiring  "peddlers"  to  take  out 
lieeDses.  Commonwealth  v.  Standard  Oil  Co., 
112  S.  W.  902,  903,  904,  129  Ky.  744. 

SijiSle  tale 

A  single  sale  of  merchandise  by  a  per- 
son does  not  establish  the  fact  that  he  is  a 
'peddler."  City  of  Kinsley  r.  Dyerly,  98 
»ac.  228,  229,  79  Kan.  1,  19  L.  R.  A.  (N.  S.) 
06  (quoting  and  adopting  definition  In  City 
f  Kansas  v.  Collins,  8  Pac.  865,  84  Kan. 
34). 

'EDDUBB'S  NOTES 

Notes  given  for  the  exclusive  right  to 
ill  articles  in  a  certain  territory  are  "ped- 
lar's notes,"  within  a  statute  making  void 
note  given  for  rights  by  a  peddler,  unless 
dorsed  "peddler's  note."  McAfee  v.  Mercer 
at.  Bank  (Ky.)  104  S.  W.  287. 

Ky.  St.  §  4223,  makes  notes  given  to  a 
ddler  void  if  not  so  indorsed  thereon.  Sec- 
)n  4216  defines  as  peddlers  itinerant  per- 
ns vending  goods,  wares,  and  merchandise, 
vvelry,  and  other  things  not  therein  speclfic- 
[y  exempt;  and  section  4218  exempts  from 
?  previous  section  tinware,  agricultural  Im- 
►ments,  sewing  machines,  portable  mills, 
>ks,  meat,  etc.,  and  things  sold  by  sample 
merchants.  Section  4224,  fixing  the 
ount  of  the  license  tax  paid  by  peddlers, 
»vlde6  that  one  with  a  two-horse  wagon 
»uld  pay  a  certain  sum,  one  on  horseback 
)tlier  stixn,  and  one  on  foot,  carrying  ar- 
es on  his  person,  another  sum.  The  notes 
d  on  vrere  given  for  an  automobile,  din- 
sets,  and  other  articles,  sold  to  defend- 
B  by  the  traveling  agent  of  plaintKTs  In- 
ser,  a  nmuufiicturlng  company,  under  a 
tract   which  did  not  pass  title  iintU  tbe 


ordeir  from  the  ^^urdiaser  was  kicepted  by 
the  agent's  principal;  tbe  arddes  not  being 
dettvered  «ntil  after  the  ordier  was  accepted, 
an4  the  agent's  oniy  dvily  bdng  to  take  and 
forward  the  order  and  explain  his  scheme  of 
contest  therefor,  to  be  conduoted  by  the  pur^ 
chaser.  H^d,  that  the  notes  sued  ob  were 
not  ''peddlers'  notes/'  wltiiin  the  statute. 
Citizens'  Bank  v.  Crittenden  Becord-Prees, 
160  8.  W.  814,  815,  160  Ky.  634. 

PEDERASTY 

As  cruelty  within  the  divorce  act,  see 
Cruelty. 

PEDIGREE 

The  word  ''pedigree*'  means  "a  line  of 
ancestors,  and  a  requirement  to  prove  lineage 
of  an  animal  back  of  tibte  immediate  progeni- 
tors only  to  the  grandparents  was  a  limita- 
tion of  proof,  rather  than  an  extension.  Bor- 
den V.  United  States,  132  Fed.  205,  20a 

The  term  "pedigree"  Includes  the  facts 
of  birth,  marriage,  and  death  and  the  times 
when  such  events  happened.  Bowan  v.  State* 
124  S.  W.  668,  670,  57  Tex.  Cr.  B.  625,  136 
Am.  St  Bep.  1005. 

"The  term  'pedigree'  embraces  not  only 
descent  and  velationfliilp,  but  also  the  facts 
of  birth,  marriage,  and  death,  and  the  times 
when  these  events  happen."  Topper  v.  Per- 
ry, 05  S.  W.  203,  205,  197  Mo.  531,  114  Am. 
St.  Bep.  777  (citing  Copes  v.  Pearce  LMd.J 
7  GIU,  247);  Imboden  v.  St  Louis  Union 
Trust  Co.,  86  S.  W.  263,  267,  111  Mo.  App. 
220  (quoting  and  adopting  the  definition  lii 
Copes  V.  Pearce  [Md.]  7  Gill,  247). 

*'The  term  'pedigree,*  however,  ealbraces 
not  only  descent  and  relationship,  but  also 
the  facts  of  birth,  marriage,  and  death,  and 
the  times  when  these  events  happened.  These 
facts  therefore  may  be  proved  in  the  manner 
above  mentioned,  in  all  cases  where  they  oc- 
cur incidentally  and  in  relation  to  pedigree. 
Thus,  an  entry  by  a  deceased  ptrent  or  other 
relative,  made  In  a  Bible,  family  missal,  or 
any  other  book,  or  Ia  any  document  or  pa- 
per, stating  the  fact  and  date  of  the  birth, 
marriage,  or  death  of  a  child  or  other  r^a- 
tlve,  Is  resided  as  a  declaration  of  such 
parent  or  relative  in  a  matter  of  pedigree." 
Travelers'  Ins.  Qo.  v.  Headerson  Cotton 
Mills,  85  S.  W.  1090,  1001,  117  Am.  St  Bep. 
58$,  9  Ann.  Gas.  162  (quoting  and  adopting 
definition  in  1  GreenL  £2v.  §  104). 

"'Pedigree'  is  the  history  of  family  de- 
scent, which  is  transmitted  from  one  genera- 
tion to  another  bjr  both  oral  and  Written 
declarations,  and^  unless  proved  by  hearsay 
evidence,  not  competent  In  general  issues,  it 
cannot  in  most  Instances  be  proved  kt  all. 
Matters  of  'pedigree*  ccmsist  of  descent  and 
relationship  evidence  by  declarations  tt'pAT- 
tlcular  facts,  such  as  births,  marriages,  and 
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doaUuk"    IM  tm  ▼.  Kzaft,  98  N«  T.  8«P9.  "Ri, 
74  Ul  App.  Div.  842. 

"^Pedigree*'  la  tbe  history  of  the  famUy 
fletcent,  which  1b  transmitted  from  one  gen- 
eratton  to  another  hotli  by  oral  and  written 
declarations,  and,  nnless  prored  by  hearsay 
OTidence,  it  cannot  In  most  instances  be 
proved  at  alL  Hence  declaradons  of  deceas- 
ed members  of  a  family,  made  ante  litem 
motam,  are  received  to  prove  ftunily  relation- 
ship, indttdlng  marriages,  births,  and  deaths, 
and  the  facts  necessarily  rpsdhing  from 
those,  events.  Before  the  declarations  can 
be  received  as  evidence  of  pedigree  it  innst 
appear  that  the  person  making  them  was  a 
member  of  the  family,  and  that  he  is  dead, 
incompetent,  or  beyond  the  Jurisdiction  of 
the  court.  An  entry  in  a  fkmily  record  of 
the  age  of  a  child,  made  by,  or  at  the  In- 
stance of,  her  father,  is  not  admissible  in 
evidence  where  he  is  alive  and  is  a  witness 
in  the  case.  State  v.  Miller,  80  Pac  51,  52» 
71  Kan.  200,  6  Ann.  Ca&  58  {quoting  Young 
V.  ShuUenberg,  59  N.  E.  385,  165  N.  X.  885, 
80  Am.  St  Rep.  780). 

PEDIS  POSSESSIO 

The  phrase  **pedis  possesslo**  means  ac- 
tual possession.  Kendrick  v.  Latham,  26  Fla. 
819,  6  So.  871,  876;  Goldberg  ▼.  Brosdil,  81 
Pac  23,  20^  146  OaL  708. 

PEERS 

See  Judgment  of  His  Peers. 

PEN. 

In  a  verdict  fixing  punishment  at  three 
years  in  the  "^n.,"  tiie  word  "pen.*'  is  an 
abbreviation  of  the  word  "penitentiary.'* 
Denham  v.  Commonwealth,  84  8.  W.  588,  589, 
119  Ky.  606. 

PEN 

In  an  action  against  a  railway  company 
for  damages  for  keeping  plainttfTs  osttle  at 
a  certain  station  in  muddy  "pens/*  without 
feed  and  water,  etc,  the  proof  showed  that 
the  cattle  were  kept  in  what  was  known  as 
the  "quarantlBe  lane,*'  which  was  from  100 
to  800  yards  wide  and  about  one  mile  in 
length,  through  which  cattle  received  might 
be  driven  from  the  pens  in  the  Cherokee  Na- 
tion to  the  Osage  Nation  and  avoid  the  quar- 
antine regulations.  Held,  that  "a*  *pen,'  in 
the  sense  under  consideration,  is  but  an  in- 
closure  of  greater  or  less  dimensions,  and 
with  no  requisite  form,"  and,  since  the  lane 
was  inclosed  and  seems  to  have  been  but  an 
extension  of  what  was  generally  designated 
as  the  pens,  the  evidence  was  admissible 
under  the  allegation.  Atchison,  T.  ft  S.  9. 
By.  Ca  V.  A.  8.  Veale  ft  Co,  87  8.  W.  202, 
203,  39  Tex.  av.  A^k  87. 


PENAL 

An  obligation  is  "penal"  In  aubstsnce 
when  its  amount  is  measured  neither  hj  the 
obligee's  loss  nor  by  the  valuation  placed  bj 
him  upon  what  he  has  given  in  exchange.  In 
re  Caponigri,  193  Fed.  291,  292. 

The  words  '*penal"  and  "penalty*  strict- 
ly and  primarily  denote  punishment,  whether 
corporal  or  pecuniary,  imposed  and  enforced 
by  the  state  for  a  crime  or  offense  against 
its  laws.  Schick  v.  United  States,  24  Sup. 
Ct.  826,  830,  195  U.  S.  65,  49  L.  Ed.  99.  1 
Ann.  Cas.  585  (quoting  and  adopting  defini- 
tion in  Huntington  v.  Attrill,  13  Sup.  Ct 
224,  227,  146  U.  S.  657,  667,  36  L.  M.  im 
1127. 

In  the  municipal  law  of  England  and 
America,  the  words  "penal**  and  *1;>enalty'* 
have  been  used  in  various  senses.  Strict]/, 
and  primarily,  they  denote  punishment, 
whether  corporal  or  pecuniary,  imposed  and 
enforced  by  the  state  for  a  crime  or  offoise 
against  its  laws.  But  they  are  also  com- 
monly used  as  including  any  extraordina]7 
liability  to  which  the  laws  subject  a  wrong- 
doer in  favor  of  the  person  wronged,  not  lim- 
ited to  the  damage  suffered.  They  are  so 
elastic  in  meaning  as  even  to  be  famihariy 
applied  to  cases  of  private  contracts  wholly 
independent  of  statutes,  as  when  we  spsak 
of  the  "penal  sum"  or  "penalty"  of  a  bond. 
State  ex  rel.  Bodes  v.  Warner,  94  8.  W.  962, 
964,  197  Mo.  650 ;  8oiM;hem  B.  Co.  v.  If  etton. 
65  S.  E.  665,  671, 133  Ga.  277  (citing  Hunting- 
ton V.  Attrill,  13  Sup.  Ct  224,  227,  146  U.  & 
657,  667,  86  L.  Ed.  1123). 

GrintinAl  distiiisvlslied 

"Penal"  is  a  much  broader  term  tban 
"criminal"  and  includes  many  statutory  en- 
forcements of  police  regulations  the  liols- 
tions  of  which  are  in  no  sense  crimes.  Uar- 
ter  V.  Kepp,  77  Atl.  1060,  1081,  80  N.  J.  Uw. 
580. 

PEN  All  AGTIOH 

A  dvil  action  brought  under  Ijaws  1839, 
c.  47,  against  bank  officers  for  the  reoofery 
of  deposits  received  by  them  while  the  bank 
is  insolvent  or  in  a  failing  condition,  is  opon 
a  Uability  created  by  statute,  and  is  not  s 
"penal  action,"  and  is  governed  by  the  three 
years'  statute  of  limitations.  Frame  v.  Aih- 
ley,  53  Pac.  474,  475,  59  Kan.  477. 

"A  'penal  action'  is  a  dvil  suit  brought 
for  the  recovery  of  a  statutory  focfeltare 
when  inflicted  as  punishment  for  an  offenae 
against  the  public."  Such  actions  are  '^^ 
actions,"  on  the  one  hand  doeely  related  to 
criminal  prosecutions  and  on  the  other  to 
actions  for  private  injuries  in  whicb  tbe 
party  aggrieved  may,  by  statute^  recover 
punitive  damages.  State  ex  reL  McNtmee  t. 
Stobie^  92  S.  W.  191,  212,  194  Mo.  14. 

A  proceeding^,  authorised  by  Acts  t^ 
Lev.  fi.  17,  H  9a,  9b^  9c,  9f;  9i;  fer  the  MM- 
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eatloB  Iqrtlie  Comptroller  of  iPnblie  Aceounto 
of  llqaor  licenses  for  vlolationB  of  tbe  law  by 
liquor  dealers  Is  not  a  suit  by  the  state  for  a 
**forfeitiirB*'  or  ''penalty/'  within  Const  art 
5,  i  8,  eonferring  on  the  district  court  ex- 
clnslye  Jurisdiction  of  such  suits;  for,  though 
an  offidal  act  may  be  Judicial  as  Involving 
tbe  exercise  of  discretion  and  Judgment,  yet, 
when  discretion  is  conferred  on  an  executlTe 
officer  in  the  discharge  of  administrative  or 
executive  duties,  the  acts  of  the  officer  are 
not  Judicial.  Baldacchi  t.  Goodlet  (Tex.) 
145  S.  W.  325,  828. 

An  action  under  section  7  of  the  Anti- 
Trust  Law,  Act  July  2,  1890,  c.  64T,  26  Stat 
210,  providing  that  any  person  who  shall  be 
injured  in  his  business  or  property  by  any 
other  person  or  corporation  by  reason  of  any- 
thing forbidden  or  declared  to  be  unlawful  by 
the  act  may  sue  therefor  in  any  Circuit  Court 
of  the  United  States,  and  shall  recover  three- 
fold the  damages  by  him  sustained,  is  not 
a  "penal  action"  within  the  meaning  of  Rev. 
St  I  1047,  prescribing  a  limitation  of  five 
years  for  a  suit  or  prosecution  for  any  pen- 
alty or  forfeiture,  pecuniary  or  otherwise, 
accruing  under  the  laws  of  the  United  States. 
But  the  action  Is  one  for  the  enforcement  of 
a  civil  remedy  given  by  statute  for  a  private 
injury,  compensatory  in  its  purpose  and  ef- 
fect   City     of     Atlanta     v.     Chattanooga 
Foundry  A  Pipe  Works,  127  Ted.  23,  29,  61 
C.  C.  A.  387,  64  L.  B.  A.  721. 

As  eivU  aotioB 

See  Civil  Action,  Case,  Suit,  et& 

As  yvoseevtioA 

See  Prosecution. 

As  Qui  taai  aetlooa 

See  Qui  Tam  Action. 

PEHAX  BOHB 

At  common  law  a  "penal  bond**  condi- 
tioned for  the  payment  of  money  was  an 
obligation  to  pay  a  certain  sum  of  money 
on  a  day  certain  under  penalty  of  a  larger 
suna,  usually,  but  not  necessarily,  double  the 
principaL  A  bond  to  pay  a  monthly  allow- 
ance to  the  obligor's  wife  as  alimony  is  a 
simplex  obligation  and  not  a  penal  bond. 
Bumside  v.  Wand,  71  S.  W.  337,  342,  347, 170 
Mo.  531,  62  Ll  R.  A.  427. 

Pdr  AX  UkWB 

See  Breach  of  Penal  Laws. 

A    "penal    law"    "denotes    punishment 
wliether  corporal  or  pecuniary,  imposed  and 
enforced  by  the  state  for  a  crime  or  offense 
agralnst  its  law.**    Cary  t.  Schmeltz,  125  S. 
W.  582,  688,  141  Mo.  App.  570  (quoting  and 
adopttag  definition  in  Huntington  t.  Attrill, 
13    Sup.  Ct  224,  146  U.  S.  657,  36  L.  Ed. 
1123;   eiting  Bla<^  Interp.  Laws,  292;  Whit- 
man T.  National  Bank  of  Oxford,  20  Sup.  Ct 
477.  17Q  U.  a  «S0,  44  Lw  Ed.  J68T)* 


A  "^penal  statnts^  is  one  whidi  inflicts  a 
forfeiture  for  transgressing  its  provisions. 
It  affords  a  remedy  and  supplies  defects  in 
the  common  or  statutory  law.  II  involves 
the  idea  of  punishment  and  its  character  is 
not  changed  by  the  mode  In  which  it  is  in- 
flicted, whether  by  civil  or  criminal  pro- 
cedure. Lagler  ▼.  Bye,  85  N.  BL  36,  37,  42 
Ind.  App.  592. 

A  "penal  statute"  is  one  whidi  enforces 
a  forfeiture  or  penalty  for  transgressing  its 
provisions  or  doing  a  thing  prohibited.  'Te- 
nal"  is  a  much  broader  term  than  "criminal" 
and  includes  many  statutory  enforcements  of 
police  regulations  the  ^ilolations  of  which 
are  in  no  sense  crimes.  Marter  ▼.  Bepp,  77 
Ati.  1080,  1031,  80  N.  J.  Law,  630. 

Penal  laws  are  those  Imposing  a  punish- 
ment for  an  offense  against  the  state,  and 
which  are  subject  to  the  pardon  power. 
Where  statutes  or  valid  rules  give  one  p^- 
son  a  private  right  against  another,  neither 
the  liability  nor  the  remedy  is,  in  general, 
strictly  or  properly  penal.  State  y.  Atlantic 
Coast  Line  B.  Co.,  47  SoutlL  969,  960,  56  Fla. 
617,  82  L.  B.  A.  <N.  S.)  689. 

"Penal  statutes,"  strictly  and  properly, 
are  those  imposing  punishment  for  an  ofT^ise 
against  the  state.  And  the  expression  "penal 
statutes"  does  not  ordinarily  include  statutes 
which  give  a  private  action  against  a  wrong- 
doer. Davis  V.  Mills,  121  Fed.  703,  704,  58 
C.  C.  A.  123  (citing  Plumb  v.  Griffin,  50  Ati. 
1,  74  Conn.  132). 

"Penal  statutes"  are  "such  acts  of  Parlia- 
ment whereby  a  forfeiture  Is  inflicted  for 
transgressing  provisions  therein  enacted." 
otherwise  defined  as  such  statutes  as  inflict 
a  forfeiture  of  m<»iey  or  goods  by  way  of 
penalty  for  breach  of  their  provisions  and 
not  by  way  of  fine  for  a  statutory  crime  or 
ndsd^neanor.  State  ez  rel.  McNamee  v. 
Stoble,  92  8.  W.  191,  212,  194  Mo.  14  (quoting 
and  adopting  definition  in  3  Black.  Com.  160). 

"Penal  statutes"  are  those  by  which  pun- 
ishments are  imposed  for  transgressions  of 
the  law.  They  are  construed  strictly  and 
more  or  less  so  according  to  the  severity  of 
the  penalty.  But  the  provisions  that  enforce 
the  wrong  for  which  a  penalty  is  provided, 
and  those  which  define  the  punishment,  are 
penal  in  their  character  and  are  construed 
accordingly*  And  the  same  statute  may  be 
remedial  for  certain  purposes  and  liberally 
construed  therefor  and  at  the  same  time  be 
of  such  a  nature  and  operate  with  such 
harshness  upon  a  class  of  offenders  subject 
to  it  that  they  are  entitied  to  invoke  the 
rule  of  strict  construction.  Casey  v.  St 
Louis  Transit  Co.,  91  S.  W.  419,  424,  116 
Mo.  App.  235  (quoting  and  adopting  the  defi- 
nition in  2  Suth.  St  Const  [2d  Bd.]  i  837). 

"Penal  lawi^'  are  tiiose  imposing  punish- 
ment for  an  offense  against  the  state,  and 
which,  by  the  American  and  BnglLdi  Consti- 


PfiNAL.  liAWS 


Mi 


FBNAIi  LAWS 


tuUoDfi,  the  executlTa  of  the  state  liag  the 
power  to  pardon.  Smith  t.  Colson,  12$  Pac. 
149,  151,  31  OkL  703  (quoting  6  Words  and 
Phrases,  p.  5269) ;  Southern  By.  Go.  y.  M^- 
ton,  65  S.  E.  665,  779,  133  Ga.  277;  Schick  v. 
United  States,  24  Sup.  Ct.  826,  830,  195  U. 
S.  65,  49  L.  Ed.  99,  1  Ann.  Ga&  585  (quoting 
and  adopting  definition  in  Huntington  v.  At- 
trill,  13  Sup.  Ct.  224,  227,  146  U.  S.  657,  667, 
36  1m  M.  1123,  1127;  The  Antelope,  10 
Wheat  66, 123,  6  Li  Ed.  268,  282 ;  dtlng  Unit- 
ed States  T.  Relslnger,  9  Sup.  Ct  99,  101, 
128  U.  S.  898,  402,  32  Ia  Ed.  480,  481). 

"Penal  laws,'*  however  strictly  and  prop- 
erly, are  those  imposing  punlBbment  for  an 
offense  committed  against  the  state.  The 
test  whether  a  law  is  penal  is  whether  the 
wrong  sought  to  he  redressed  Is  a  wrong  to 
the  public  or  a  wrong  to  the  individual. 
Whitlow  V.  Nashville,  C.  &  St.  L.  R.  Co.,  84 
S.  W.  618,  114  Tenn.  344,  68  L.  R.  A.  503 
(citing  Huntington  v.  AttriU,  13  Sup.  Ct  224, 
146  U.  S.  657,  36  L.  Ed.  1123). 

"  'Penal  laws,'  strictly  and  properly,  are 
those  imposing  punishment  for  an  offense 
committed  against  the  state,  and  which,  by 
the  English  and  American  Constitutions  the 
executive  of  the  state,  has  the  power  to  par- 
don. Statutes  giving  a  private  action  against 
the  wrongdoer  are  sometimes  spoken  of  as 
penal  in  their  nature,  but  in  such  cases  It  has 
been  pointed  out  that  neither  the  liability 
Imposed  nor  the  remedy  given  is  strictly  pen- 
al." United  States  v.  Illinois  Cent.  R.  Co., 
156  Fed.  182,  185  (citing  Huntington  v.  At- 
trill,  13  Sup.  Ct  224,  227,  146  U.  S.  657,  067, 
36  L.  Bd.  1123) ;  State  ex  rel.  Rodes  v.  War- 
ner, 94  S.  W.  962,  964,  197  Mo.  650  (quoting 
and  adopting  definition  in  Huntington  v.  At- 
triU, 13  Sup.  Ct  224,  146  U.  S.  657,  36  L. 
Ed.  1123). 

"Penal  laws,"  strictly  and  properly,  are 
those  imposing  punishment  for  an  offense 
committed  a^lnst  the  state,  and  which  by 
the  English  and  American  Constitutions  the 
executive  of  the  state  has  the  power  to  par- 
doD[.  "Statutes  giving  a  private  action  against 
the  wrongdoer  are  sometimes  spoken  of  as 
penal  in  their  nature,  but  in  such  cases  it  has 
been  pointed  out  that  neither  the  liability 
imposed  nor  the  remedy  given  is  strictly  pe- 
nal. •  •  •  'Penal  statutes  are  acts  by 
which  a  forfeiture  is  Imposed  for  transgress- 
hig  the  provisions  of  the  act.  ♦  •  •  A 
penal  law  may  also  be  remedial,  and  a  stat- 
ute may  be  remedial  in  one  part  and  penal 
in  another.'  •  •  •  It  is  said:  *A  penal 
iftatute  is  one  which  imposes  a  forfeiture  or 
l)enalty  for  transgressing  its  provisions  or 
for  doing  a  thing  prohibited.'  It  is  tiie  ef- 
fect, not  the  form,  of  the  statute  that  Is  to 
be  considered;  and,  when  its  object  is  clear- 
ly to  inflict  a  punishment  on  a  party  for 
violating  it— 1.  e.,  doing  what  is  prohibited 
or  failing  to  do  what  Is  commanded  to  be 
done— it  la  penal  in  its  character.    In  the 


dedMoa  the  distinction  between  a  peaal  and 
a  contractual  liability  is  made.  In  the  one 
case  the  liability  arises  by  a  violatioB  of  tbe 
law.  But,  where  the  statute  declares  tbat 
the  cori>oration  may  transact  business  tDd 
the  stockholders  shall  be  liable  tor  debts  con- 
tracted, then  the  liability  is  primaiy  and 
based  upon  contract"  Southern  It  Go.  t. 
Melton,  65  S.  E.  666,  679,  680,  1B3  Ga.  2n 
(citing  Huntington  v.  Attrill,  18  Sap.  Ct  224. 
146  U.  S.  657,  36  £a  Ed.  1123,  Sedgwick,  od 
Stat  Potter's  Dwarria,  Stat,  14,  and  10 
Cya  p.  853). 

"A  'penal  law'  is  one  which  prohiMU  an 
act  and  imposes  a  penalty  for  the  commis- 
sion of  it ;  or  one  which  requires  the  act  to 
be  done  and  imposes  a  penalty  for  tbe 
neglect  or  omission  to  do  it"  The  provision 
of  Immigration  Act  Feb.  20,  1907,  e.  1134.  f 
15,  34  Stat  003,  that  the  master  of  any  ves- 
sel bringing  aliens  into  the  United  States 
who  shall  fail  to  deUver  to  the  immignttoa 
officers  at  the  port  of  arrival  lists  or  msDi- 
fests  of  all  aliens  on  board  as  required  hy 
sections  12  and  13,  and  containing  the  Id- 
formation  therein  specified,  "shall  pay  to  tbe 
collector  of  customs  at  the  port  of  arrlTal 
the  sum  of  ten  dollars  for  each  alien  con- 
cerning whom  the  above  information  Is  not 
contained  in  any  list  as  aforesaid,"  is  penal 
in  its  nature.  United  States  v.  Four  Hun- 
dred and  Twenty  Dollars,  162  Fed.  808,  S05 
(citing  Black,  Law  Diet). 

The  meaning  of  the  phrase  "penal  laws.** 
as  used  in  Const,  art.  6  |  6,  providing  that 
the  proceeds  of  fines  for  any  breadi  of  ttie 
penal  laws  shall  be  exclusively  applied  to 
the  support  of  the  common  schools,  most  be 
ascertained  according  to  the  ordinary  mefli- 
ods  of  interpretation.  State  t.  Bose,  97  Pic 
788,  789,  78  Kan.  600. 

The  "Revenue  Acts'*  are  not  properly 
speaking,  penal  statutes.  Hence  they  are  not 
to  be  construed  with  strictness  in  favor  of 
a  defendant  United  States  v.  Three  Toiu 
Coal,  28  Fed.  Cas.  149,  154  (United  SUtes  r. 
Breed,  24  Fed.  Cas.  1222). 

Rev.  Laws,  c.  104,  i  1,  aatlM>rixlng  oe^ 
tain  dtles,  for  the  prevention  of  fire,  to  r^n- 
late  buildings  and  to  prescribe  peaaltiet  for 
violation  of  such  regulations,  ia  a  penal  stat- 
ute and  in  derogation  of  common  right 
Commonwealth  t.  Hayden,  97  N.  B.  783,  7Si 
211  Mass.  296. 

A  statute  vsquirlng  corporatleiia  t»  file 
with  a  state  officer  a  report  of  certain  tects. 
and  making  tbe  corporate  officers  and  direc- 
tors personally  liable  for  corporate  dsbts  oa 
failure  to  file  such  reports,  is  penal  in  cbir- 
acter,  and  cannot  be  enforced  by  tlie  cooits 
of  another  state.  Cary  t.  Schmelts,  126  S. 
W.  532,  533,  141  Mo.  App.  570. 

Rev.  St  Mo.  1899,  |  2864,  providing  that 
a  railroad  shall  forfeit  15,000  for  death,  oc- 
curring through  the  negUgenoa  ot  its  elBoerSr 
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employ^*  etc.,  Is  a  "penal  statate'*  and  in 
derogation  of  the  common  law,  and  la  to  be 
strictly  construed.  Casey  v.  St  Louis  Trans* 
it  Co.,  dl  S.  W.  4^  423,  116  Ho.  App.  285. 

Section  8057,  Ind.  Ter.  St.  {section  4746, 
Mans.  Dig.),  making  a  mortgagee  who  fails, 
within  60  days  after  request,  to  acknowledge 
satisfaction  of  a  mortgage  that  had  been 
paid  forfeit  to  the  party  aggrieved  an  amount 
not  exceeding  the  unount  of  the  mortgage 
money,  te  not  a  '*penal  statute,"  within  the 
sense  of  that  term  as  used  In  section  2949, 
Ind.  Ter.  St  (seelion  44S2,  Mans.  Dig.),  con- 
stitating  a  part  of  the  statute  of  limitations 
In  the  Indian  Territory,  and  requiring  that 
all  actions  based  upon  penal  statutes  shall 
be  commenced  within  two  years  after  the 
offense  shall  have  been  committed  or  the 
cause  of  aotion  shall  have  accrued.  Smith 
V.  Colaon,  123  Pac.  149,  160,  81  Old.  703. 

Act  No.  206,  p.  316,  Pub.  Acts  1901,  |  1, 
as  amended,  imposing  a  penalty  on  foreign 
corporations  doing  business  in  the  state 
without  filing  its  articles  of  lncori>oratlon,  to 
be  recovered  by  an  action  in  the  name  of  the 
people  of  the  state,  is  a  penal  statute;  It 
being  within  the  definitions  that  a  penal 
statute  is  one  Imposing  a  penalty  for  doing 
that  which  the  statute  prc^bits,  or  for  omit- 
ting to  do  that  which  a  statute  requires,  or 
is  one  which  enforces  a  forfeiture  or  penalty 
for  transgressing  its  provisions  or  doing  a 
thing  prohibited.  People  v.  Crucible  Steel 
Co.  of  America,  115  N.  W.  705,  706, 151  Mich. 
6ia 

A  statute  which  subjects  one  person  to 
the  payment  of  money  to  another,  without 
reference  to  any  actual  injury,  and  without 
requiring  him  either  to  allege  or  prove  the 
actual  injury,  is  a  .penal  statute  and  hence 
Ballinger's  Ann.  Codes  ft  St  |  4269  (Pierce's 
Code,  i  7070),  making  it  the  duty  of  the  trus- 
tees of  a  corporation  to  keep  a  book  contain- 
ing the  names  of  stockholders  showing  the 
number  of  their  shares,  which  book,  during 
the  usual  business  hours,  shall  be  open  for 
inspection  of  stockholders  and  creditors,  and 
providing  that  any  stockholder  or  creditor  of 
the  company  shall  have  the  right  to  make  ex- 
tracts from  snch  book  or  demand  from  an 
officer  a  certified  copy  of  any  paper  placed 
ou  file  in  the  office  of  the  company,  and  sec- 
tion  4270   (section  7071),   providing  that  if 
the  officer  having  charge  of  such  book  or  of 
any  impers  of  the  company  shall  refuse  or 
net^ect  to  exhibit  them  or  allow  them  to  be 
inspected,  he  shall  be  guUty  of  a  misdemean- 
or punishable  by  imprisonment  in  the  conn* 
ty  Jail  or  by  fine,  or  by  both,  under  2  Bal- 
Unger's  Ann.  Codes  ft  St.  |  7435   (Pierce's 
Code,  i  1548),  and  shall  forfeit  a  penalty  of 
not  less  than  f  100  or  more  than  |1,000,  such 
penalty  bdlng  not  as  oompensation,  but  as  a 
part  of  the  punishment  is  a  penal  statute, 
and  should  be  strictly  construed.    Brown  v. 
Klldea,  108  Pae.  4CS2,  458,  S8  Wash.  184. 

8  WD8.ft  P.2d  SEB.-60 


Where  the  parties  to  a  contract  for  an 
exchange  of  land  each  bound  himself  in  a 
"penal  sum"  of  $100  for  the  performance  of 
the  contract,  on  a  breach  by  one  of  them  the 
other  was  entitled  to  recover  such  sum  as 
liquidated  damages.  Westbay  v.  Terry,  10^ 
S.  W.  160,  161,  83  Ark.  144. 

PENAI.TY 

See  Ck>mpouudlng  Penalties;  Suit  for 
Penalty  or  Forfeiture. 

Action  for,  as  criminal  action,  see  Crim- 
inal Action. 

Proceeding  to  recover  penalty  as  civil 
action,  see  Civil  Action — Case — Suit 
— etc. 

Subject  to  penalty,  see  Subject  to  Pen- 
alty. 

"With  reference  to  penal  actions,  the 
word  'penalty'  means  the  forfeiture  Infficted 
by  a  penal  statute."  State  ex  rel.  McNamee 
V.  Stobie,  92  S.  W.  101,  212,  194  Mo.  14. 

"The  term  ^penalty*  denotes  money  re- 
coverable by  virtue  of  a  statute  imposing  a 
payment  by  way  of  punishment."  United 
States  V.  Four  Hundred  and  Twenty  Dol- 
lars, 162  Fed.  803,  806  (citing  Black,  Law 
Diet). 

A  penalty  is  a  sum  of  money  which  the 
law  exacts  the  payment  of  by  way  of  pun- 
ishment for  doing  some  act  which  is  prohib- 
ited, or  omitting  to  do  some  act  which  is  re- 
quired to  be  done.  The  imposition  of  a  fine 
or  imprisonment  is  not  in  any  legal  sense  a 
penalty.  People  ex  rel.  Kane  v.  Sloan,  90 
N.  Y.  Supp.  762,  763,  98  App.  IMv.  450  (citing 
Village  of  Lancaster  v.  Richardson  [N.  Y.]  4 
Lans.  136). 

The  word  "p^ialty,"  as  used  in  Y.  25. 
I  2019  (P.  S.  2381),  includes  the  punishment 
by  coufiuemcnt  as  well  as  fines  and  for- 
feitures. Fay  V.  Barber,  47  Atl.  180,  181r  T2 
Vt  55. 

The  "fines,"  "penalties,"  and  "forfei- 
tures" contemplated  by  Ck>de  Crim.  Proc.  { 
332,  providing  that  all  fines  and  penalties 
Imposed  and  all  forfeitures  incurred  in  any 
county  shall  be  paid  into  the  treasury  to  the 
support  of  common  schocrits  are  all  pecuniary 
— ^moneys  which  are  paid  into  the  treasury 
and  placed  in  the  school  fund  and  altogether 
they  make  a  single  class,  moneys  recovered 
by  some  sort  of  punishment,  and  not  as  dam- 
ages by  way  of  compensation  or  reparation. 
State  V.  Rose,  97  Pac.  788,  780,  78  Kan.  600. 

While  by  the  word  "penalty"  may  be 
understood  punishment  inflicted  by  law  for 
its  violation,  it  IncludeM  also  an  equivalent 
by  way  of  damages  for  a  civil  wrong.  The 
word  '"penalty"  is  used  In  the  latter  sense  in 
Laws  1905,  c.  232,  giving  a  civil  action  for 
the  recovery  of  money  or  the  value  of  prop- 
erty wagered  or  deposited  on  any  bet,  or  the 
purchase  of  a  pool,  and  declaring  that  this 
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penalty  Is  ezduslTe  of  all  otber  p€siialtie& 
Tn  re  Opinion  of  the  Justices,  03  AtL  605, 
510,  73  N.  H.  625,  6  Ann.  Gas.  689  (citing  in 
support  of  definition,  Bouv.  Law  Diet). 

In  the  municipal  law  of  England  and 
America,  the  words  "penal"  and  •'penalty" 
have  been  used  in  yarious  senses.  Strict- 
ly, and  primarily,  they  d^iote  punishment, 
whether  corporal  or  pecuniary,  imposed  and 
enforced  by  the  state  for  a  crime  or  offense 
against  its  laws.  But  they  are  also  common- 
ly used  as  including  any  extraordinary  lia- 
bility to  which  the  laws  subject  a  wrongdoer 
in  favor  of  the  persons  wronged,  not  limited 
to  the  damage  suffered.  They  are  so  elas- 
tic in  meaning  as  even  to  be  familiarly  ap- 
plied to  cases  of  private  contracts  wholly 
independent  of  statutes,  as  when  we  speak  of 
the  "penal  sum"  or  "penalty"  of  a  bond. 
State  ex  rel.  Bodes  v.  Warner,  M  S.  W.  962, 
964,  197  Mo.  650  (citing  Huntington  y.  At- 
triU,  18  Sup.  Gt  224,  146  U.  S.  657,  86  L.  Ed. 
1123). 

'*The  term  'p^alty'  has  been  yariously 
defined  by  the  courts  of  last  resort  in  this 
country.  It  is  applied  in  the  sense  of  pun- 
ishment for  crime.  It  may  mean,  in  a  dvil 
action,  a  sum  of  money  payable  as  an  equiv- 
alent for  an  injury,  or  a  sum  of  money  im- 
posed by  statute  to  be  paid  as  a  punishment 
for  the  commission  or  omission  of  a  certain 
act  The  term  is  also  used  to  designate  a 
gross  sum  of  money  to  be  paid  for  the  non- 
performance of  an  agreement ;  and  the  legal 
operation  of  this  is  to  cover  the  damages 
which  the  party  in  whose  favor  the  consid- 
eration is  made  may  have  sustained  from  the 
breach  of  a  contract  by  the  opposite  party. 
In  several  states  the  words  'penalty*  and 
'forfeiture'  are  used  as  synonymous  and  in- 
terchangeable. •  ♦  •  In  this  state,' how- 
ever, statutory  penalties  whether  affixed  to 
violations  of  civil  or  of  criminal  statutes, 
convey  the  idea  of  punishment  either  for  the 
breach  of  a  public  duty  by  omission  or  com- 
mission, or  designate  the  punishment  to  be 
meted  out  to  one  who  has  committed  a  crime 
under  the  laws  of  the  state.  So  far  as  those 
penalties,  which  are  dvil  in  their  nature, 
are  concerned,  a  prescribed  sum  is  recover- 
able only  by  the  state,  and  at  its  instance." 
Pennington  A  Evans  v.  Douglas,  A  &  G.  Ry. 
Go.,  60  S.  B.  485,  489,  8  Oa.  App.  665. 

"Penalties,"  as  used  in  Const  art  14, 
I  7,  declaring  that  the  General  Assembly  in 
addition  to  all  other  **penaltles"  shall  provide 
for  the  removal  from  office  of  county,  city, 
town,  or  township  officers  on  conviction  of 
willfull,  corrupt,  or  fraudulent  violation  of 
official  duties,  means  punishments,  fines,  for- 
feitures, deprivation  of  some  office  or  right 
for  eome  offense,  misconduct  misdemeanor, 
or  delinquency,  and  the  entire  section  means 
that  the  Legislature  must  provide  for  the  re- 
moval of  an  officer  on  conviction,  but  it  leaves 
the  queetioB  of  other  '.'penalties"  solely  with- 


in the  realm  of  legislative  enactment  State 
ex  rel.  Henson  v.  Sheppard,  91  8.  W.  477, 480, 
192  Mo.  497. 

Sesa.  Acts  1907,  p.  188,  imposliig  a  pen- 
alty on  a  telegrai^  company  for  Its  fJiilure 
to  transmit  and  deliver  messages  promptly, 
with  impartiality,  and  in  good  fUth,  does  not 
impose  a  penalty  for  the  failure  to  deliver  a 
message  at  a  point  where  no  office  Is  main- 
tained, and,  where  a  contract  for  the  trans- 
mission of  a  message  to  txkch  point  is  breadi- 
ed,  relief  may  be  had  only  in  an  action  there- 
for; the  word  't>^ialty"  meaning  a  line  or 
punishment  imposed  for  a  violation  of  a  daty 
which  the  wrongdoer  is  under  obligation  to 
perfonn.  Cowan  ▼.  Western  Union  Tde- 
graph  Co^  129  a  W.  1066, 1067,  149  Mo.  App. 
407. 

"Penalty"  is  a  mere  secorlty  for  a  perflDr* 
mance  of  a  contract,  and  not  the  price  te 
doing  that  whidi  the  man  has  expressly 
agreed  not  to  do.  A  court  of  equity  fastens 
upon  the  real  contract  and  compels  the  execu- 
tion of  the  very  thing  covenanted  to  be  done. 
Lanyon  v.  Garden  City  Sand  Go^  79  N.  E. 
313,  317,  223  lU.  616,  9  L.  It  A.  (N.  S^  446 
(quoting  with  approval  from  Ropes  ▼.  Upton, 
125  Mass.  258). 

Pmalties  imposed  on  a  corporation  for 
failure  to  return  Increase  of  capital  stock, 
file  reports,  eta,  are  not  taxes  witUn  the 
meaning  of  any  law,  and  are  not  entitled  to 
priority  under  the  bankruptcy  act,  and  und^ 
Bankr.  Act  July  1,  1896,  c  641,  i  570),  90 
Stat  560,  cannot  be  allowed  except  for  tlie 
amount  of  the  pecuniary  loss  sustained  bj 
the  act  or  transaction  out  of  whidi  the  penal- 
ty arose.  A  penalty  is  a  fine  or  punishment 
or  forfeiture,  and  does  not  become  an  obliga- 
tion until  imposed  by  lawful  authority,  and 
the  penalties  so  imposed' on  the  corporation 
are  different  from  penalties  for  nonpayment 
of  taxes,  the  latter  b^ng  exacted  in  lieu  of 
interest,  while  those  on  the  corporation  aie 
by  way  of  punishment  In  re  York  Silk  MUg. 
Co.,  188  Fed.  735,  739. 

Witnesses  examined  undw  a  commtsstoo 
issued  by  a  court  in  Massadiosetts,  in  an  ac- 
tion to  enjoin  the  infringement  of  plalntifrs 
trade-mark,  will  not  be  excused  from  answer 
ing  questions  on  the  ground  that  tfa^  an- 
swers would  tend  to  show  a  violation  of  an 
injunction  theretofore  granted,  which  wooM 
subject  the  offender  to  the  consequences  of  a 
civil  contempt;  the  fine  or  impiisoament 
that  might  foUow  not  being  a  "paulty,** 
within  Code  Civ.  Proe.  f  837,  providing  that 
a  witness  will  not  be  reqoired  to  give  an  an- 
swer tending  to  expose  him  to  a  penally  or 
forfeiture.  Rnssie  Cemoit  Oo.  v.  F.  W. 
Woolworth  &  Co.,  126  N.  T.  Supp.  82,  66 
Misc.  Rep.  454. 

**In  general,  a  sum  of  money  In  groas^  te 
be  paid  for  the  amount  of  nonperfbnnaace  «f 
an  agreement,  is  considered  as  a  iMnalty.* 
the  legal  operation  of  which  te  to  cofsr  the 
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damagtts  which  the  iMUtj  hi  whose  favor  the 
stipulation  is  made  may  be  snatained  froin 
the  breach  of  contract  from  the  opposite  par- 
ty." State  ex  reL  Rodes  v.  Warner,  M  S.  W. 
962,  964,  197  Mo.  660  (quoting  and  adopting 
the  definition  in  Tayloe  t,  Sandiford,  7 
Wheat.  [20  U.  S.]  13, 17,  5  L.  Ed,  884 ;  quoted 
in  Huntington  y.  AttriU,  13  Sup.  Ct  224, 146 
U.  S.  657,  36  L.  Ed.  1123). 

A  leaae,  reciting.  tlMit  it  was  made  in 

consideration  of  the  coyenants  of  the  lessee 
and  of  $1,500  paid  to  the  lessor,  and  proyid- 
hig  that  the  payment  should  be  created  on 
the  rent  for  the  last  two  months  of  the  term, 
on  the  lessee  performing  the  contract,  but 
otherwise  the  payment  should  belong  to  the 
lessor  as  a  part  of  the  consideratioB  for  the 
lease,  merely  stipulated  that  the  $1,600 
should  be  ai)pUed  in  payment  of  rent  on  a 
sfpedfled  contingency,  and  the  $1,600  was  not 
a  deposit  in  the  nature  of  a  penalty,  but  was 
a  payment  for  wl^ich  the  lease  was  a  full 
consideration,  and,  where  the  lessee  yolunta- 
rily  abandoned  the  premises,  he  could  not 
recoyer  the  $1,600;  a  penalty  being  an  agree- 
ment to  pay  a  certain  sum  if  the  obligor  shall 
fail  to  fulfill  a  contract  Dutton  y.  Christie, 
115  Pac.  856,  857,  63  Wash.  372. 

By  the  terms  of  two  notes  of  $100  ea<&, 
and  the  mortgage  securing  them — glyen  as 
commission  for  procuring  a  loan  of  $1,000  each 
of  the  $100  notes  being  payable  in  flye  annual 
installments,  the  first  installment  of  one  of 
them  being  payable  one  year  after  the  time 
for  payment  of  the  last  installment  of  the 
other,  which  said  notes  were  not  to  bear  in- 
terest if  the  installments  were  paid  when  due, 
and  whidi  aec<»d  note  was  to  be  yoid  if  the 
note  for  the  $1,000  loan  was  paid  within  flye 
years,  and  no  defiault  was  made  in  payment 
of  the  Interest  on  the  $1,000  note,  or  in  the 
payment  of  the  other  $100  note — all  the  in- 
stallments on  the  two  $100  notes  were  not 
onlj  to  become  due,  but  were  to  bear  12  per 
cent,  interest  from  such  time,  on  any  default 
in  payment  of  an  installment  thereof  or  of 
interest  on  the  $1,000  note.    Held,  that  the 
default  proyision  did  not  constitute  a  "pen- 
alty," within  Rev.  Ciy.  Code,  1 1273,  declaring 
void  penalties  imposed  by  contract  for  any 
nonperformance  thereof.    Russell  ▼.  Wright, 
121  Ijr.  W.  842.  844,  23  S.  D.  338. 

Clmim  on  f  oiritelted  yeeogniianoe 

A  claim  of  the  Unfted  States  on  a  for^ 
felted  r^ksognisance  for  bail  in  a  crimlDal  case 
is  a  ''penalty"  or  a  *'fbrfeitiire,"  within 
Bankr.  Act  July  1, 1898,  c.  541,  i  57J,  80  Stat 
560  which  proyides  that  debts  due  the  United 
States  as  a  penalty  or  forfeiture  shall  not  be 
allowed  in  bankruptcy,  except  as  to  the  pe- 
cnniary  loss  actually  sustained.  In  re  Cap- 
otdsri,  103  Fed.  291,  292. 
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See  Debt 

Fime  syBoaymoas 

"'Penalties*  haye  been  held  to  be  fines 
and  capable  of  collection  by  indictment  or 
presentment  as  well  as  by  dyil  suit"  United 
States  y.  Tsokas,  163  Fed.  120,  130  (citing 
United  States  y.  Moore,  11  Fed.  248). 

The  word  "fine"  in  its  ordinary  accepta- 
tion has  the  distinct  meaning  of  a  pecuniary 
penalty,  and  has  that  restricted  meaning  in 
Const,  art  86,  limiting  the  jurisdiction  of  the 
Supreme  Court  in  cases  where  a  fine  Is  im- 
posed, and  hence  the  forfeiture  of  the  right 
to  conduct  a  barroom,  pursuant  to  section  7 
of  the  Qay-Shattn(^  law  (Act  No.  176,  p.  280, 
of  1008),  imposed  in  addition  to  the  fine  pre- 
scribed by  section  6  for  its  yiolation,  forms 
no  part  of  such  fine^  the  amount  ot  which 
determines  Jurisdiction  of  an  appeal  in  a 
prosecution  thereunder.  State  y.  Priee«  50 
South.  794,  795,  124  La.  917, 134  Am.  St  Bep. 
528,  18  Ann.  Cas.  881. 

The  term  "penalties*'  is  synonymous  with 
fines.  So  the  word  "penalties,**  as  used  in 
a  statute  imposing  penalties  for  failure  of  a 
railroad  to  erect  water  closets  at  passenger 
stations,  is  synonymous  with  the  word  fines, 
and  a  Judgment  rendered  for  the  penalty  im- 
posed for  the  yiolation  of  sudi  statute  does 
not  bear  interest  Missouri,  K.  &  T.  R.  Co. 
of  Texas  y.  State  (Tex.)  97  S.  W.  724,  725 
(dtlng  State  y.  Galveston,  H.  ft  S.  A.  R. 
Co.,  97  S.  W.  71. 100  Tex.  153). 

As  used  in  section  9,  Immigration  Act 
March  3,  1903,  making  it  unlawful  to  bring 
into  the  United  States  any  alien  aflUcted  with 
a  loathsome  or  with  a  dangerous  contagious 
disease^  and  proyidlng  that  jlf  it  shall  appear 
to  the  satisfaction  of  the  Secretary  of  Com- 
merce  and  Labor  that  any  alien  so  brought 
was  afiEllcted  with  such  disease  at  the  time  of 
foreign  embarkation  and  that  the  existence 
of  such  disease  might  haye  been  detected  by 
means  of  a  competent  medical  examination 
at  such  time  such  transportation  company 
shall  pay  to  the  collector  of  customs,  $100  for 
each  and  every  yiolation  of  the  provisions  of 
this  section;  and  no  yessel  shall  be  granted 
clearance  papers  while  any  such  fine  imposed 
upon  it  remains  unpaid,  the  word  "fine** 
means  a  penalty,  and  if  suable  at  all,  reooy- 
erable,  in  debt,  and  not  through  criminal 
proceedings,  and  therefore  the  statutory  pro» 
yision  does  not  create  a  crime  so  as  to  render 
it  unconstitutional  because  It  does  provide 
for  a  Jury  trial.  International  Mercantile 
Marine  Co.  y.  Stranahan,  155  Fed.  428,  431, 

The  word  "fine,**  as  used  in  Rev.  St  1898, 
c.  150,  providing  for  the  punishment  of  civil 
contempt  is  not  c<mflned  to  mere  indemnity 
to  the  injured  party.  The  provisions  of  this 
chapter  clearly  warrant  the  imposition  of  a 
fine  or  imprisonment  or  both,  in  cases  where 
no  actual  loss  or  injury  is  shown,  and,  in  case- 
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of  actnal  loss  or  Injury  resulting  ir6m  the 
alleged  misconduct,  instead  of  imposing  a 
fine,  a  sum  is  ordered  paid  to  him  to  indem- 
nify for  such  loj^  or  injury,  and  when  a  fine 
Is  Imposed  It  is  Ini  the  nature  of  a  "penalty" 
which  is  to  be  paid  into  the  state  treasury  for 
the  benefit  of  the  school  fund.  Emerson  v. 
Huss,  106  N.  W.  518,  522, 127  Wis.  215. 

Forf 0itiive  syiioaTittoiis 

The  words  "penalty"  and  ''forfeiture" 
are  generally  used  synonymously,  and  a  stat- 
ute is  penal  when  it  inflicts  a  forfeiture  by 
way  of  penalty  for  breach  of  its  provisions. 
Southern  By.  Co.  v.  Inman,  Akers  &  Inman, 
75  S.  £.  908,  910,  11  Oa.  App.  564  (citing  6 
Words  and  Phrases,  pp.  5272,  5273). 

"Forfeiture"  and  "penalty"  are  some- 
times used  as  synonymous  and  interchange- 
able terms.  Pennington  ft  Evans  v.  Douglas, 
A.  ft  G.  R.  Ck).,  60  S.  E,  485,  489,  3  Oa.  App. 
665;  Casey  v.  St  Louis  Transit  Co.,  91  S.  W. 
419,  423,  116  Mo.  App.  235. 

Provision  in  a  contract  that  one  party 
shall  "forfeit"  a  certain  amount  If  he  breach- 
es the  contract  does  not  necessarily  imply 
that  the  sum  specified  is  intended  to  be  a 
"penalty."  Ross  v.  Loescher,  116  N.  W.  193, 
194,  152  Mich,  386,  125  Am.  St.  Rep.  418  (cit- 
ing Western  Gas  Const.  Co.  v.  Dowaglac  Gas 
ft  Fuel  Co.,  109  N.  W.  29,  146  Mich.  119,  10 
Ann.  Cas.  224). 

An  action  against  a  carrier  to  recover 
an  overcharge  brought  under  a  statute  which 
fixes  maximum  freight  rates  and  provides 
that  for  a  violation  of  the  act  the  company 
should  **forfeit"  to  the  person  injured  five 
times  the  charges  illegally  taken,  Is  one  to 
recover  a  statutory  "penalty";  the  essential 
idee  of  "forfeiture"  being  a  loss  of  proper- 
ty Inflicted  by  way  of  punishment  Herrt- 
man  v.  Burlington,  C.  R.  ft  X.  Ry.  Co.,  9  N. 
W.  878,  379,  10  N.  W.  340,  57  Iowa,  187. 

With  reference  to  penal  actions  the  word 
"penalty"  means  the  forfeiture  inflicted  by 
a  penal  statute.  State  ex  rel.  McNamee  v. 
Stobie,  92  S.  W.  191,  212,  194  Mo.  14. 

A  contract  provided  that  for  a  failure  to 
complete  in  time  the  contractor  would  "for- 
feit" to  the  city  as  liquidated  damages  a 
certain  sum.  Held  that  though  the  word 
"forfeit"  ordinarily  means  "penalty,"  in  view 
of  the  fact  that  it  was  necessary  to  com- 
plete the  contract  in  the  summei;  months  and 
damage  might  reasonably  follow,  a  failure 
to  so  complete,  the  damages  would  be  con- 
sidered liquidated  damages.  Barber  Asphalt 
Pav.  Co.  V.  City  of  Wabash,  86  N.  E.  1034, 
1036,  43  Ind.  App.  167. 

The  term  forfeiture  in  a  contract  does 
not  necessarily  exclude  a  purpose  to  make 
the  sum  named  a  "penalty"  mer^y  to  which 
the  parties  may  resort  for  the  recovery  of 
the  actual  damages  resulting  from  breach 
of  the   contract     McMillan    ▼.   First  Nat 


Bank  of  BowH  119  &  W.  709,  710,  56  Tex. 
Civ.  AppL  40. 

Xttteresi  or  juurj  distliigniakod 

The  "penalty"  is  the  fine  or  forfettnre 
imposed  for  the  offense  of  usury,  usually 
amounting  to.  a  greater  sum  than  the  ille- 
gal interest  contracted  to  be  paid,  while 
"usury"  is  the  illegal  interest  itself.  San- 
ford  V.  Kunz,  71  Pac.  612,  613,  9  Idalio,  29. 

Legal  interest  Is  the  measure  of  dam- 
ages for  failure  to  pay  debts  when  they  are 
due,  and  hence  a  contract  to  pay  an  amount 
in  excess  of  such  interest  on  account  of  a  de- 
fault in  the  payment  of  money  when  it  Is  dne 
is  an  agreement  for  a  "penalty"  which  the 
courts  will  not  enforce.  United  Shoe  Ma- 
chinery Co.  V.  Abbott,  158  Fed.  762,  763,  86 
C.  C.  A.  118. 

The  statute  providing  for  the  ooDec- 
tion  of  ten  per  cent  interest  on  special  tax 
bills  for  the  first  6  months  excluding  the  first 
30  days  and  for  15  per  cent  per  annom 
thereafter  until  paid,  and  allowing  interest 
on  a  Judgment  thereafter  from  the  date  of 
its  rendition  at  15  per  cent  per  annum,  im- 
posed a  "penalty."  City  of  St  Jos^h  ex  reL 
Gibson  v.  Forsee,  84  S.  W.  1138,  1139.  116 
Mo.  App.  237  (citing  City  of  St  Louis  t.  Al- 
len, 53  Mo.  57 ;  Seaboard  Nat  Bank  ▼.  Woea- 
ten,  75  S.  W.  464,  176  Mo.  60;  Town  <tf  Tip- 
ton V.  Norman,  72  Mo.  880;  Bytfman  ▼. 
Blaksley,  78  Mo.  145). 

The  term  ''interest,**  when  used  to  desig- 
nate a  rate  per  cent  to  be  paid  for  the  ose 
of  money,  has  a  distinct  signifleance  deriv- 
ed from  commercial  usage,  meaning  simply 
the  market  value  of  the  use  of  money,  which 
value  may  be  limited  by  law;  while  die 
term  "penalty"  is  used  to  designate  a  clause 
in  an  agreement  by  which  the  obligor  agrees 
to  pay  a  certain  sum  of  money,  if  be  aball 
fail  to  fulfill  the  contract  contained  in  anoth- 
er clause  of  the  same  agreement  A  "penal- 
ty" always  includes  two  distinct  agreeaents, 
so  that  when  the  first  is  fulfilled  the  second 
is  void;  and  when  a  breach  haa  talccn  plaee 
the  obligee  has  the  option  to  veauire  the  fnl- 
fiUment  of  the  first  obligation  or  payment  of 
the  penalty,  but  not  before.  National  Ufe 
Ins.  Co.  T.  Hall,  125  Pac  1106,  1100^  84  OkL 
395  (citing  Words  and  PhraseaL 

Iiiquidated  dam»ses   dlatlai8«lah«4 

See  Liquidated  Damages, 

PevaoBAl  pwnlsli»ewt  laol«<MI 

The  words  '"penal"  and  "penaltT^  strict^ 
ly  and  primarily  denote  poni^hnent,  whetli- 
er  corporal  or  pecuniary,  tmpoeed  and 
forced  by  the  state  for  a  crime  or 
against  its  laws.  Schick  v.  United  Statei,  24 
Sup.  Ct  826»  830,  195  U.  &  66^  49  U  Bd.  9», 
1  Ann.  Caa  585  (quoting  and  adopting  detei- 
Uon  in  Huntington  v.  AttriU,  13  Souk  Ct 
224,  227,  146  U.  S.  657,  667,  36  K  Bd.  1123, 
1127;  The  Antelope,  10  Wheat  66^  18S,  6  U 
Ed.  268,  282,  citing  United  Statea  v.  BMot- 
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er,  »  Sud.  Ct.  9^,  101,  128  U.  8.  398»  402»  82 
L.  Ed.  480,  481). 

In  Gen.  St  1901,  |  7342,  providing  that 
tbe  repeal  ei  a  statute  does  not  afl«!t  "any 
penalty  incurred "  the  words  ^'penalty  in- 
curred" are  used  in  their  ordinary  meaning, 
which  is  a  paniahment  brought  upon  one'a 
self,  and  therein  are  especially,  it  not  solely, 
applicable  to  criminal  cases.  In  re  Schneck, 
96  Pac.  43,  44,  78  Kan.  207. 

PudaliBieai  synoByinoifts 

In  a  prosecution  for  larceny,  a  verdict 
finding  accused  guilty  as  charged,  and  fixing 
his  "penalty"  at  one  year  in  the  penitentiary, 
was  not  insufficient;  the  word  "penalty"  be- 
ing synonymous  with  the  word  "punishment," 
and  being  evidently  used  with  that  meaning. 
Russell  V.  State,  133  S.  W.  188,  191,  97 
Ark.  92. 

MabJlity  for  atatntory  dawag— 

An  action  to  recover  for  timber  takoi 
and  converted  by  trespassers  on  land  owned 
by  the  state  for  the  ^ahanced  damages  above 
its  value  brought  under  I^aws  1895,  c  108, 
i  7,  is  for  a  penalty  within  the  limitation 
acts.  State  v.  Buckman,  104  N.  W.  240,  241, 
95  Minn.  272, 

The  delayage  charge  fixed  by  demurrage 
and  delayage  role  No.  10  of  the  Railroad  Com* 
mission,  adopted  June  8,  1904,  for  detention 
of  cars  in  transit,  is  not  a  penalty,  within 
Code  1906,  If  3101,  requiring  suits  for  penal- 
ties to  be  brought  within  one  year;  the  charge 
being  Intended  as  fixed  compensation  fox  the 
delay.  Keystone  Lumber  Yard  v.  Yazoo  & 
M.  V.  R.  Co.,  53  South.  8,  10,  97  Miss.  433. 

In  the  muniotpal  law  of  England  and 
America,  the  words  "penal"  and  "penalty" 
have  been  used  in  various  senses.     Strictly 
and     primarily,     they     denote     punishment 
whether  corporal  or  pecuniary,  Imposed  and 
enforced  by  the  state  for  a  crime  or  offense 
against  its  laws.    But  they  are  also  common- 
ly used  as  including  any  extraordinary  Ha- 
Mlity  to  which  the  law  subjects  a  wrongdoer 
in  favor  of  the  i)erson  wronged,  not  limited 
to  the  damages  sufTored.    They  are  so  elas- 
tic in  meaning  as  even  to  be  familiarly  ap- 
plied to  cases  of  private  contracts,  wholly 
independent  of  statutes,  as  when  we  speak 
of  the  "penal  sum"  or  "penalty"  of  a  bond. 
In  Acts  1905,  p.  120,  §  2,  providing  that  the 
railroad  commission  shall  by  rales  provide 
the  time  in  which  cars  shall  be  furuiahed  aft- 
er being  ordered,  and  the  "iienaity"  per  day, 
per  car,  to  be  paid  by  the  railroad  company 
if  tile  cars  are  not  furnished  as  ordered,  the 
word    "penalty"    was   not   employed    in  its 
strict     sense,    but    as    meaning    reasonable 
amount  to  be  fixed  by  the  rule  of  the  com- 
mission  recoverable  by  the  shipper  on  ac- 
count of  a  failure  to  furnish  to  carry  his 
freight  within  a  reasonable  time  named  in 
the   rule.     Southern  R.  Co.  v.  Melton,  65  S. 
f:.   «fJo,  671,  672,  138  Ga.  277  (citing  Hunt- 


ington T.  AttffUl,  IB  SupL  Ot  2B4,  227,  146 
U.  S.  667,  667,  36  L.  Ed.  1123;  United  States 
V.  Reisinger,  9  Sup.  Ct  99,  128  U.  S.  398, 
402,  32  L.  Ed.  480;  United  States  v.  Chour 
tean,  102  U.  S.  603,  611,  26  L.  Ed.  246). 

•  • 

Idaliility  of  oorporate  oAoer  or  stoek- 
bolder 

Where  the  charter  of  a  corporation  pro- 
hibited loans  of  corporate  funds  to  its  officers 
and  employ^,  and  de^ared  that  the  parties 
consenting  to  any  stKh  loan  should  be  Uable 
for  the  amouBt  so  loaned  and  all  losses  or 
expenses  that  might  result  thereCtom,  "the 
losses  and  expenses*'  incurred  should  be  re- 
covered in  equity,  although  not  "the  amount 
so  loaned,"  independent  of  actual  losses  and 
expenses,  as  that  wonld  be  a  mere  penalty. 
Murphy  v.  Penniman,  66  Atl.  282,  288,  105 
Md.  452,  121  Am.  St  Rep.  688. 

Liability  oa  liquor  daaler'a  bond 

Rev.  St  Tex.  1895,  art.  3380,  requires 
that  a  liquor  dealer  give  a  bond  to  the  state, 
in  the  sum  of  $6,000,  with  two  suMties,  con- 
ditioned that  Che  dealer  will  not  sell  or  give 
liquor  to  minors,  and  pro\'ide8  that  the  bond 
may  'be  sued  on  by  a  person  aggrieved  by  its 
violation,  and  such  person  may  recover  the 
sum  of  $500  "as  liquidated  damages"  for 
each  infraction.  Held,  that  the  sum  recov- 
erable was  a  "penalty,*'  and  an  action  there- 
for did  not  survive,  and  on  the  death  of  the 
principal  on  the  bond  it  should  be  abated  as 
to  the  sureties.  Johnson  y.  Rolls,  79  8.  W. 
518,  514,  97  Tex.  453. 

PENCIL 

So-<»Ued  soap  pencils,  for  cleaning  spec- 
tacle and  ^eglass  lenses,  in  which  soap  is  the 
material  of  chief  value,  are  dutiable  as  non- 
enumerated  manufactured  articles  under  sec- 
tion 6  of  the  terlff  act  of  July  24,  1897,  c. 
11,  30  Stat  205,  and  not  as  pencils  under 
paragraph  456  (chaptet*  11,  |  1,  Schedule  N, 
.30  Stat  194.  United  States  v.  American  Ex- 
press Co.,  136  Fed.  594,  595,  69  C.  C.  A.  368. 

PENDENCY  OF  ACTION 

See  During  Pendency  of  Action. 

PENDENTE  LITE 

See  Injunction   Pendente   Lite. 

"No  decree  blndeth  any  that  cometh  in 
bona  flde  by  conveyance  of  the  defendant 
before  the  bill  exhibiteth.  and  is  made  no 
party,  neither  by  bill  or  order ;  but  when  he 
comes  in  'pendente  lite,'  and  while  the  suit  Is 
in  full  prosecution,  and  without  any  order  of 
allowance  or  privity  by  the  court,  then  regu- 
larly the  decree  blndeth.*'  lliis  rule  had  its 
origin  in  the  civil  law,  and  was  pungently 
stated  in  the  legal  maxim  "Pendente  lite, 
nihil  innovetur.*'  Jouen  v.  Williams,  71  S^  E. 
222,  224, 155  i^.  0.  179,  36  U  R.  A.  (N.  S.)  426 
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(quottng  and  adopting  deilnitlMi  in  4  Baeim's 
Works,  p.  OKQ. 

PENDING 

See  Freight  Pending;    lately  Pending. 

The  word  "ponding/*  legally  q;>eaking 
means  a  matter  undecided*  Smalley  ▼.  State 
(Tex.)  127  S.  W.  225,  226. 

A  matter  Is  deemed  to  be  ^'pending"  nntU 
it  reaches  a  final  determination  in  the  appel- 
late court  In  re  Bgan,  128  N.  W.  478,  488, 
24  8.  D.  801. 

Appeal 

An  appeal  is  'Ending"  when  undecided. 
A  case  would  be  pending  as  well  after  the 
appeal  is  perfected  as  required  by  law  as  if 
the  transcript  was  on  the  docket  and  unsub- 
ndtted  for  review.  Gordon  y.  Rhodes  &  Dan- 
iels (Tex.)  104  S.  W.  786,  787  (citing  6  Words 
and  Phrases,  p.  6276). 

CMl'vU  aetloii  or  tndt 

Suit  pending,  see,  also,  Suit 

An  action  is  deemed  to  be  "pending?*  un* 
til  the  time  for  appeal  has  passed.  Qrannls 
y.  Superior  Court  of  City  and  County  of  San 
Francisco,  77  Pac.  647,  649, 143  Oal.  630. 

Under  the  direct  provisions  of  0)de  Civ. 
Proc.  I  1049,  an  action  is  "pending"  from  the 
time  of  its  Gommenc^nent  until  its  final  ter- 
niinatlon  upon  appeal,  or  until  the  time  for 
appeal  has  expired.  Anderson  v.  Schloesser, 
94  Pac.  885,  163  Cal.  219 ;  Di  Nola  v.  Allison, 
76  Pac.  976,  978,  143  CJaL  106,  65  L;  B.  A. 
419,  101  Am.  St  Rep.  84. 

A  suit  is  said  to  be  "pending"  in  any 
court  of  the  United  States  from  the  time  It 
is  commenced,  and  it  cannot  be  pending  until 
it  is  commenced.  In  re  Connaway,  20  Sup. 
Ct.  951,  954,  178  U.  S.  484,  44  L.  Ed.  1134. 

A  Judgment,  abating  an  appeal  rendered 
on  a  plea  in  abatement,  disposes  of  what  is 
as  between  the  parties  to  the  proceeding,  a 
"pending  cause''  within  Gen.  St.  1902,  |  4840, 
allowing  costs  to  the  prevailing  party  in 
causes  pending  in  the  Supreme  Court  of  Br- 
ror&  Sisk  v.  Meagher,  74  Att.  880,  881,  82 
Conn.  483. 

Code  Civ.  Proc.  N.  Y.  i  390a,  relating  to 
the  limitation  of  actions  brought  on  causes 
of  action  arising  outside  of  the  state,  and 
providing  that  it  shall  not  "aflect  any  pend- 
ing action  or  proceeding,"  applies  to  causes 
of  action  existing  at  the  time  of  its  enact- 
ment, but  on  which  action  had  not  then  been 
brought  Lehigh  Yal.  R.  Co.  y.  Ck)mar,  151 
Fed«  659,  560,  81  C.  a  A.  89. 

Since  the  statute  allows  an  application 
for  suit  money  to  be  made  at  any  time  "pend- 
ing suit,**  where  plaintilTs  petition  in  divorce 
contained  a  formal  application  for  suit  mon- 
ey»  this  was  a  sufllcient  foundation  for  an 
ordtf  allowing  the  same,  though  such  order 


wag  aiade  after'  final  hearing;  a  aolt  beiag 
"pending**  until  a  final  Judgment  Is  fenderel 
Robbins  v.  Robbins,  U9  S.  W.  1075, 1076, 11» 
Mo.  App.  211  (citing  7  Words  and  Phrases,  pi 
5277). 

Under  Rev.  St  Idaho  1887,  i  2472,  pro- 
viding that  while  an  action  for  diyorce  is 
"pending**  the  court  may,  in  its  discretion, 
require  the  husband  to  pay  as  alimony  any 
money  necessary  to  enable  the  wifle  to  sup- 
port herself  or  her  children,  or  to  proseente 
or  defend  the  action,  and  section  4927,  pro- 
viding that  an  action  is  deemed  to  be  ^'pend- 
ing**  from  the  time  of  its  commencement 
until  its  final  determination  upon  appeal,  the 
court  referred  to  in  section  2472  is  the  dis- 
trict court  in  which  such  actions  are  origi- 
nally commenced,  so  that  the  district  court 
has  Jurisdiction  in  divorce  cases,  after  appeal 
has  been  taken  from  the  Judgm^its  of  sndi 
courts,  to  make  orders  directing  the  payment 
of  costs  and  expenses  necessary  in  the  prep- 
aration and  perfection  of  the  appeal,  and  fbr 
attorney's  fees  in  prosecuting  tlie  same. 
Roby  V.  Roby,  74  Pac.  957,  9  Idaho,  871,  8 
Ann.  Cas.  50. 

Under  Code  Civ.  Proc.  I  1049,  providing 
that  an  action  is  pending  from  the  time  of  its 
commencement  until  its  dettf  minatlon  on  ap- 
peal, and  Civ.  Code,  |  187,  empowering  the 
court,  where  an  action  for  divorce  is  pending, 
to  require  the  husband  to  pay  alimony  for  the 
support  of  his  wife  and  children,  or  suit 
money,  the  court,  granting  to  a  wife  an  inter- 
locutory decree  of  divorce  and  permanent  ali- 
mony, may,  on  the  motion  of  the  wife,  desir- 
ing to  appeal  from  the  Judgment  fixing  the 
alimony,  allow  her  temporary  alimony  pend- 
ing the  appeal,  together  with  suit  nxxnef. 
notwithstanding  section  139,  empowering  the 
court,  on  granting  a  divorce  for  an  oilense 
of  the  husband,  to  compel  him  to  provide  for 
the  maintenance  of  the  wife  and  ehildrea, 
which  is  inapplicable  to  orders  fOr  payments 
"pending  the  action."  Bruce  v.  Brooe^  116 
Pac.  66,  67, 160  Oal.  28. 

Rev.  St  1909, 1 2375,  authorlsee  the  court 
in  a  divorce  proceeding  on  application  of  ei- 
ther party  to  alter  the  decree  as  to  alimony 
and  maintenance,  and  provides  that  the  court 
may  decree  alimony  "pending  the  suit  fbr 
divorce,**  where  the  same  would  be  just 
Held  that,  where  a  divorce  decree  gave  the 
custody  of  the  children  to  plaintiff  untn  fur^ 
ther  order  of  the  court,  and  also  reqtdred 
defendant  to  pay  plaintUT  $76  a  month  ali- 
mony until  oth^wise  ordered,  and  defeodant 
thereafter  applied  for  modification  to  obtain 
the  custody  of  the  diildren,  and  to  be  rriiey- 
ed  from  the  payment  of  alimony,  the  suit  for 
divorce  would  be  regarded  as  "still  pending* 
within  such  section,  and  the  court  was  tbere- 
fOre  authorized  to  grant  plaintifrs  applica- 
tion for  temporary  alimony  to  enable  her  to 
defend  ia gainst  such  application.  Smith  v. 
Smith,  182  S.  W.  312,  318,  151  Mo.  App-  649. 
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St  1907;  &  290,  effeetiTe  April  IS,  1907,] 
relating  to  tlie  dteolatlon  of  certain  oorpora- 
ttons,  provided  (seotion  2>  that  nothing  in  the 
act  should  affect  any  suit  priding  by  or 
against  any  corporation  mentioned  in  the  first 
section  thereof.  Held,  that  the  word  "salt," 
as  used  in  sndi  section,  included  every  pro- 
ceeding in  a  court  of  justice  by  whidi  a  per- 
son might  pursue  a  remedy  afforded  by  law, 
including  an  action  at  law,  and  that  the  word 
''pending'*  was  descriptiye  of  the  action  from 
the  date  of  the  writ,  so  that,  the  writ  in  a 
suit  by  a  corporation  having  been  dated  April 
9,  1907,  the  suit  was  pending,  and  was  not 
abated  by  the  dissolution  of  the  corporatlcm 
under  such  act,  notwithstanding  the  refer- 
ence in  section  1,  to  St  1003,  c.  437,  |S  52, 
58,  continuing  the  corporate  existence  of  dis- 
solved corporations  for  three  years  only,  to 
prosecute  and  defend  suits.  Worchester  CJol- 
or  Go.  V.  Henry  Wood's  Sons  Go.,  95  N.  E. 
392,  395,  209  Masa.  105. 

Under  Code,  1 8514,  providing  that  an  ac- 
tion in'  a  court  of  record  shall  be  commenced 
by  serving  defendants,  with  a  notice  inform- 
ing him  of  plaintiff's  name,  that  a  petition  is 
or  will  be  filed,  etc.,  an  action  is  begun  by  the 
actual  serving  of  the  notice  upon  defendant, 
and  is  ''pending^  from  that  time  until  its 
final  disposition,  within  the  rule  that,  where 
two  or  more  suita  are  instituted  between  the 
same  parties  to  determine  the  same  rights, 
the  suit  first  pending  will  be  continued  and 
the  others  abated.  Boone  v.  Boone  (Iowa) 
137  K  W.  1059, 1001. 

Criminal  proseevtioB 

A  criminal  case  is  "pending"  In  the  sense 
that  a  court  may  correct  its  records  until  the 
judgment  is  fully  satisfied.  Ex  parte  How- 
land,  104  Pac.  927,  928,  3  Okl.  Cr.  142,  Ann. 
Gas.  1912A,  840. 

Loc  Acts  1907,  p.  289,  abolishing  the 
county  court  of  Lee  county,  creating  the  Lee 
comity  law  and  equity  court,  and  declaring 
that  all. cases  "pending"  in  the  county  court 
of  Lee  county  are  transferred  to  such  law 
and  equity  court,  includes  in  the  term  "pend- 
ing" proceedings  In  which  a  warrant  for  the 
arrest  of  a  person  had  been  issued,  but  not 
served,  at  the  time  of  such  transfer.  Bryant 
V.  State,  48  South.  543,  544,  158  Ala.  26. 


The  adoption  of  the  preliminary  resolu- 
tion declaring  the  necessity  of  a  street  im- 
provenaent,  such  as  a  pavement  or  sewer,  is, 
in  tbe  absence  of  a  petition  by  property  own- 
ers for  the  improvement,  the  beginning  of  a 
procee<)ing,  which  is  thereafter  "pending" 
wltbin  the  meaning  of  Rev.  St  |  79,  and  un- 
affected in  respect  to  limitation  of  rate  of 
assessment  by  an  amendatory  act  not  ex- 
pressly retroactive.  Glty  of  Toledo  v.  Mar- 
low,  28  Ohio  Cir.  Ot.  R.  298,  308. 

The  levy  of  an  execution  and  an  adver- 
tlseoient  of  the  property  levied  on  for  sale 


ia  not  a  *l>ending  proceeding^  within  the 
meaning  of  a  statute  providing  that  a  peti- 
tion to  stay  a  "pending  proceeding"  may  be 
brought  in  the  county  where  the  proceeding 
is  pending.  Malsby  v.  StadsttU,  56  S.  BL  988, 
989,  127  Ga.  726  (citing  RonnsaviUe  v.  Me- 
Ginnis,  21  S.  E.  123, 93  Oa.  579;  Macon  Navi- 
gation Co.  V.  Stallings,  35  8.  E.  647,  110  Oa. 
352 ;  Townsend  v.  Brinson,  48  8.  E.  748, 117 
Ga.  375). 

Where  an  election  at  which  local  option 
was  voted  in  the  county  was  held  to  be  il- 
legal on  an  appeal  to  the  Court  of  Civil  Ap- 
peals in  an  election  contest,  on  the  Judgment 
becoming  final,  the  contest  was  no  longer 
''pending"  within  Acts  30th  Leg.  (1st  Ex. 
Sees.)  p.  447,  providing  that  pending  a  con- 
test of  any  local  option  election  the  enforce- 
ment of  the  local  option  law  shall  not  be  sus- 
pended. Savage  v.  State  (Tex.)  138  8.  W. 
211,  218. 

A  forcible  entry  proceeding  under  Gtv. 
Code  1895,  |  4823,  is,  after  service  of  notloa, 
a  ''pending  proceeding,"  within  Civ,  Code 
1895,  i  4950,  which  will  authorize  the  Jndflpe 
of  the  superior  court  of  a  county  in  which  it 
is  instituted  to  entertain  an  application  to 
enjoin  the  same  at  the  instance  of  defendant, 
though  plaintiff  may  be  residoit  of  another 
county.  EUls  v.  Stewart,  51  S.  E.  821,  123 
Ga.  242. 

A  statute  providing  that  when  any  bill 
of  exceptions,  etc.,  on  motion  for  new  trial 
is  lost  or  destroyed,  and  no  other  record  of 
the  trial  can  be  obtained  and  the  action  or 
proceeding  is  subject  to  review  by  motion 
for  new  trial  "pending"  and  it  is  "by  the 
court  in  which  such  action  or  proceeding  is 
pending"  deemed  Impossible  to  restore  the 
proceedings,  etc.,  the  court  shall  have  power 
to  grant  a  new  trial,  has  reference  to  a  trial 
court  in  which  the  action  or  proceeding  it 
pending.  After  the  superior  court  has  de- 
nied a  motion  for  a  new  trial  in  a  criminal 
case  and  the  defendant  has  appealed,  the 
motion  is  no  longer  "pending"  in  that  court 
People  V.  Napoli,  93  Pac.  500,  7  CaU  App.  79 
(citing  and  adopting  Peycke  v.  Keefe,  46  Pac. 
78,  114  CaL  213;  Vosburg  v.  Vosburg,  70 
Pac.  473,  137  Gal.  493). 

PENHOLDER 

Fountain  pens  without  the .  pen  points 
are  not  "penholders,"  within  the  meaning  of 
Tariff  Act  July  24,  1897,  c.  11,  |  1,  Schedule 
G,  par.  187,  30  SUt  166.  Schrader  &  Ehlers 
V.  United  States,  180  Fed.  953. 

PENITENTIARY 

See  Jail;   Prison. 

PENKNIFE 

Whether  an  article  is  a  toy  d^>ends  on 
whether  it  la  a  plaything ;  and  small  knives. 
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with  ^d-fthaped  handles,  which  coidd  not  be 
effectively  used  for  most  of  the  ordlaary 
purposes  of  a  pocketknife,  are  BOt  in  fact 
Qsed  as  playthings,  are  less  properly  classed 
as  "toys,"  under  Tariff  Act  July  24,  1897,  c. 
11,  I  1,  Schedule  N,  par.  418,  30  Stat.  191, 
than  as  '*penkniyee,"  under  Schedule  C,  par. 
153,  30  Stat  163.  A.  Kastor  &  Bros.  v.  Unit- 
ed States,  167  Fed.  993,  994. 

PENNY  ARCADE 

A  "penny  arcade''  is  a  place  where  a 
number  of  machines  are  kept  for  profit,  each 
of  which,  by  a  mechanical  arrangement,  ex- 
hibits pictures  to  a  i)erson  who  drops  a 
penny  into  a  slot  Fichtenberg  v.  Atlanta, 
54  S.  E.  933,  126  Ga.  62. 

PENSION 

''A  'pension'  is  a  bounty  springing  from 
the  gradousness  and  appreciation  of  sover- 
^gnty.  It  may  be  given  or  withheld  at  the 
pleasure  of  a  sovereign  power.  Because  one 
is  placed  upon  a  pension  roll  under  a  valid 
law  is  no  reason  why  that  law  may  not  be 
repealed  and  the  pension  cease."  Eddy  v. 
Morgan,  75  N.  E.  174,  178,  216  lU.  437. 

A  "pension"  is  a  stated  and  certain  al- 
lowance made  and  granted  by  the  govern- 
ment for  valuable  services  performed  in  its 
behalf.  It  is  a  reward  for  continuous  faith- 
fulness in  the  discharge  of  public  duty,  and 
is  a  compensation  for  the  hazard  of  the  em- 
ployment In  re  Roche,  126  N.  Y.  Supp.  766, 
768,  141  App.  Div.  872. 

"  Tension'  has  been  defined  to  be  an 
annuity  from  the  government  for  services 
rendered  in  the  past  Under  this  definition 
an  act  requiring  fire  insurance  companies  to 
pay  annuallj^  a  specified  sum  on  premiums 
to  create  a  pension  fund  for  disabled  fire- 
men violates  a  constitutional  provision  pro- 
hibiting the  granting  of  a  pension  except  for 
military  and  naval  services."  ^tna  Fire 
Ins.  Co.  v.  Jones,  59  S.  K.  148,  152,  78  S.  C. 
445,  13  L.  R.  A.  (N.  S.)  1147,  125  Am.  St  Rep. 
818. 

As  eredita 

See  Credits. 

PEITBIOIIEB 

As  pauper,  see  Pauper. 


PEON 

"A  'peon'  is  one  who  is  compelled  to 
work  for  his  creditor  until  his  debt  is  paid." 
Bailey  v.  State  of  Alabama,  31  Sup.  Ct  145, 
151,  219  U.  S.  219,  242,  55  L.  Ed.  191. 

A  "peon"  is  defined  as  "a  debtor  held  by 
his  creditor  in  a  qualified  servitude  to  work 
out  the  debt"  The  involuntary  servitude 
prohibited  by  the  federal  Constitution  is  a 
personal  servitude.     An  unwilling  servitude 


enforced  by  the  stroni^r  to  oollaet  a  M>t  is 
to  reduce  the  victim  to  the  oooidition  of  t 
peon,  and  logically  to  a  conation  of  peoBMe. 
United  States  ▼.  McClellan,  127  Fed.  S71,  976 
(quoting  Black,  Law  Diet.)* 

PEOHAGE 

See  Condition  of  Peonage;    ToliiiitaiT 
Peonage. 

"Peonage"  la  a  status  or  condition  of 
compulsory  service,  based  upon  tlie  indebted- 
ness of  the  peon  to  the  master.  The  basal 
fact  is  indebtedness.  Toung  v.  State^  ^  S. 
E.  558,  4  Ga.  App.  827;  United  States  ▼. 
Cole,  158  Fed.  801,  805. 

"Peonage"  is  a  condition  of  compnlaorj 
service,  based  on  the  indebtedness  of  tii« 
peon  to  the  master,  which  indebtedness  is 
the  criminal  cord  by  which  the  peon  ia  beld 
to  the  master's  service.  In  re  Peonage 
Charge,  138  Fed.  686,  687. 
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'Peonage,"  within  the  meaning  of  Ber. 
St  II  1990,  5526,  which  make  the  same  an- 
lawful,  and  the  holding  of  any  pereon  to 
peonage  a  criminal  offense,  ia  the  holding  of 
persons  in  unwilUng  servitude  in  payment  of 
debts,  by  means  either  of  force  or  intimkia- 
Uon.  United  States  v.  Clement^  171  Fed.  974^ 
977. 
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Peonage,*  however  created,  ta  compul- 
sory service,  involuntary  servitude.  A  elear 
distinction  exists  between  peonage  and  tbe 
voluntary  performance  of  labor  or  lendering 
of  service  in  pasrment  of  the  debt  In  tbe 
latter  case  the  debtor,  though  contracting  ti> 
pay  his  indebtedness  by  labor  or  service,  and 
subject  like  any  other  contractor  to  an  ac- 
tion for  damages  or  breach  of  that  contract, 
can  elect  at  any  time  to  break  it,  and  no  law 
or  force  compels  performance  or  a  continu- 
ance of  the  service."  .  United  States  v.  Cole^ 
153  Fed.  801,  805  (quoting  and  adopting  def- 
inition in  Clyatt  v.  United  SUtes,  25  Sap. 
Ot  429,  197  U.  S.  215,  216»  49  L.  Ed.  7»). 

Peonage,  within  Rev.  St  ||  1990,  5526, 
making  it  an  offense  for  any  person  to  bold, 
arrest  return,  eta,  any  person  to  a  conditioa 
of  peonage,  is  the  holding  of  any  person  to 
service  or  labor  to  pay  a  debt  due  from  tbe 
laborer  to  the  employer,  when  such  employ^ 
desires  to  leave  the  employment  before  bi^ 
debt  is  paid  oft;  and  it  is  immaterial  wHetli- 
er  tbe  contract  of  employment  was  voliintari- 
ly  made  by  the  laborer  or  not,  and  wlMther 
it  was  made  for  a  present  or  prerrisHng 
consideration.  Peonage  Gases,  196  Ved.  TOT, 
708. 

The  system  of  "peonage"  is  a  legacy  of 
the  Spanish  government  in  the  territory  of 
New  Mexico.  Under  the  peonage  systeoL  a 
laborer  is  absolutely  compelled  to  labor  until 
he  has  paid  his  indebtedness  to  his  employer. 
If  he  attempts  to  leave  or  leaves,  he  can  be 
restrained  or  forced  to  letnm.  The  ««ipk>y- 
er  can  sell  hia  uneiqvixed  term  to  any  one 
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who  will  pajr  the  amount  doe  and  aieome 
the  obligatloiis  of  the  mastec  One  who  bae 
obtained  monej  on  agreement  to  work  can- 
not complain  of  lnT<Hnntary  aerrllode  on  an 
indictment  barging  the  violation  of  a  labor 
contract  under  which  the  accused  reeeiyed 
and  advanced  on  the  date  he  entered  into  the 
contract  where  he  does  not  controvert  the 
averment  of  indictment  that  he  has  not  per- 
formed any  work  at  all.  State  v.  Murray,  40 
South.  d30,  831,  110  La.  655,  7  Ann.  Cas.  957. 

The  statute  punishing  by  fine,  a  part  of 
which  la  to  go  to  the  injured  party,  an  em- 
ploy6  who,  with  intent  to  injure  or  defraud, 
contracts  in  writing  to  perform  services  and 
receives  money  or  property,  and,  without 
refunding  tlie  same,  fails  to  perform  such 
services,  or  any  person  who,  with  like  intent, 
contracts  in  writing  to  rent  land  and  thereby 
obtains  any  money  or  property,  and,  without 
refunding  the  same,  refuses  to  cultivate  the 
land  ot  comply  with  the  contract.  Is  not  un- 
constitutional on  the  ground  that  it  imposes 
on  accused  involuntary  servitude  similar  to 
the  "peonage  system*'  once  prevailing  in  New 
Mexico.  Bailey  v.  State,  40  South.  886,  888, 
161  Ala.  75. 

"  'Peonage'  Is  a  term  descriptive  of  a 
condition  which  has  existed  In  Spanish  Amer- 
ica  and  especially  in  Mexico.    The  essence 
of   the  thing  is  compulsory  service  in  pay- 
ment of  debt.    A  'peon*  is  one  wlio  is  com- 
pelled to  work  for  his  creditor  until  his  debt 
i£i  paid."    Hence  Code  Ala.  1896,  {  4730,  as 
amended  by  Gen.  Acts  190B,  p.  d45,  and  Qen. 
Acts  1907,  p.  636,  providing  that  the  refusal 
witboat  Just  cause  to  perform  labor  called 
for  in  a  written  contract  for  employment  un- 
der  which  the  employ^  has  obtained  money 
which  has  not  been  refunded  shall  be  prima 
facie  evidence  of  an  intent  to  defraud  and 
punishable  as  a  criminal  offense,  is  invalid, 
tending  to   cause   peonage  in    violation   of 
Const.  U.  S.  Amend.  13,  and  Rev.  St  f  S  1990, 
5526.     Bailey  v.  Alabama,  31  Sup.  Ot.  146, 
151,  219  U.  S.  219,  242,  246,  65  L.  Ed.  191. 

•-Peonage"  is  a  status  or  condition  of 
compulsory  service  based  upon  the  indebt- 
edness of  the  peon  to  the  master.   ''Voluntary 
peonage"  exists  where  the  debtor  voluntarily 
contracts  to  enter  the  service  of  his  creditor, 
i^'hlle  'Involuntary  peonage"  is  forced  upon 
the  debtor  by  some  provision  of  law.    A  clear 
distinction  exists  between  peonage  and  the 
volnntary  performance  of  labor  or  rendering 
€>t  services  in  payment  of  a  debt    In  the  lat- 
ter  case  the  debtor,  though  contracting  to 
pay  his  indebtedness  by  labor  or  service,  and 
fxiibject  like  any  other  contractor  to  an  ac- 
tion for  damages  for  a  breach  of  that  con- 
tract, can  elect  at  any  time  to  break  it,  and 
no   law  or  force  compels  performancef  or  a 
continuance  of  the  service.     Cr.  Cpde  S,  C. 
X002,  S  357,  declaring  a  laborer  under  con- 
tract to  labor  on  farm  lands,  who  shall  re- 
ceive advanoee  and  thereafter  willfully  and 


wltfaoiit  Just  cause  faU  to  perform  tlM  veason- 
atde  aervioe  required  by  the  contract,  guilty 
of  a  misdemeanor.  Is  in  violation  of  Const 
U.  S.  Amend.  13,  pirohlbiting  slavery  or  in- 
voluntary servitude,  exe^t  as  a  punishment 
for  crime,  and  of  U.  S.  Comp.  St.  1901,  p. 
1266,  i  1990,  enacted  porsuant  thereto,  abol- 
ishing peonage.  £z  parte  Hollman,  60  S.  B. 
19,  24,  79  S.  0.  9,  21  L.  E.  A.  (N.  S.)  242,  14 
Ann.  Gas.  1106. 

'"Peonage*  Is  a  status  or  condition  of 
compulsory  service,  based  upon  the  indebt- 
edness of  the  peon  to  the  master.  The  basal 
fact  Is  indebtedness."  Cr.  Code  S.  C.  1902, 
I  357,  providing  that  any  laborer  working  for 
a  share  of  a  crop,  or  for  wages  in  money  or 
other  valuable  consideration,  under  a  con- 
tract to  labor  on  farm  land,  who  shall  receive 
advances  either  in  money  or  supplies,  and 
thereafter  willfully  and  without  just  cause 
fail  to  perform  the  reasonable  services  re- 
quired of  him  by  the  terms  of  the  contract, 
shall  be  liable  to  prosecution  for  misdemean- 
or and  punished  by  imprisonment,  etc.,  con- 
stituted an  attempt  to  secure  compulsory 
service  in  payment  of  a  debt,  whicb  was 
not  within  the  state's  police  power  to  create 
and  punish  off^sos.  Such  section,  being  in- 
tended to  cover  agflcnltural  laborers  only, 
was  invalid  as  a  violation  of  the  equality 
clause  of  the  fourteenth  amendment  of  the 
federal  Constitution.  The  act  also  authorix- 
es  the  creation  of  a  system  of  peonage  or  in- 
voluntary servitude,  In  violation  of  Const 
U.  S^  Amend.  13,  declaring  that  neither 
slavery  nor  Involuntary  servitude,  except  as 
punishment  for  crime  whereof  the  parties 
have  been  duly  convicted,  shall  exist  within 
the  United  States  or  any  place  subject  to 
their  jurisdiction.  Bx  parte  Drayton,  153 
Fed.  986-988  (quoting  and  adopting  definition 
In  Clyatt  v.  United  States,  25  Sup.  Ct  429, 
197  U.  S.  207,  49  L.  Ed.  726). 

"Peonage**  may  be  defined  as  a  "status 
or  condition  of  compulsory  service,  based  up- 
on the  indebtedness  of  the  peon  to  the  mas- 
ter. The  basal  fact  is  indebtedness.  As 
■aid  by  Judge  Benedict,  delivering  the  opin- 
ion on  Jaremillo  v.  Bomero,  1  N.  M.  190, 194: 
'One  fact  existed  universally — ^all  were  in- 
debted to  their  masters.  This  was  the  cord 
by  which  they  seemed  bound  to  their  mas- 
ter's service.*  Upon  this  is  based  a  condition 
of  compulsory  service.  'Peonage'  is  some- 
times classified  as  voluntary  or  involuntary ; 
but  this  implies  simply  a  difference  in  the 
mode  of  origin,  but  none  in  the  character  of 
the  servitude.  The  one  exists  where  the 
debtor  voluntarily  contracts  to  enter  the 
service  of  his  creditor.  The  other  is  forced 
upon  the  debtor  by  some  provision  of  law. 
But  t)eonage,'  however  created,  Is  compolsory 
service — ^involuntary  servitude.  The  peon 
can  release  himself  therefrom,  it  is  true, 
by  the  payment  of  the  debt,  but  otherwise  the 
service  is  enforced.  A  dear  distinction  ex- 
ists between  'peonage^  and  the  voluntary  per* 
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formanocf  of  labor  or  rendering  of  mtYic&B 
In  payiiient  of  a  delJt.  In  the  latter  cade  the 
debtor,  though  oontractfaig  to  pay  his  Indebt- 
edness by  liibor  or  service,  and  anbject,  lllce 
any  other  contractor,  to  an  action  for  dam- 
ages for  breach  of  that  contract,  can  elect 
at  any  time  to  break  it;  and  no  law  or  force 
compels  performance  or  a  continuance  of  the 
service."  The  enactment  of  the  prohibition 
against  "peonage"  in  any  state  or  territory 
of  the  United  States,  contained  in  Rev.  St 
U.  S.  11  1900,  5526,  was  authoilzed  by  the 
provisions  of  Ck)n8t.  Amend.  U.  S.  13,  forbid- 
ding slavery  or  involuntary  servitude  within 
the  United  States  or  any  place  subject  to 
their  Jurisdiction,  and  granting  to  Congress 
the  power  to  enforce  the  prohibition  by  ap- 
propriate legislation.  Clyatt  v.  United 
States,  25  S.  Ct  429,  430,  197  U.  8.  207,  49 
L.  Ed.  72a 

PEOPLE 

Restraint  of,  see  Restraints  of  Kings  or 
Princes. 

The  word  **people,"  as  used  in  the  Con- 
stitution, means  the  political  society  consid- 
ered as  a  unit  comprising  the  entire  popula- 
tion of  all  ages,  sexes,  and  conditions.  Peo- 
ple ex  rel.  Elder  v.  Sours,  74  Pac.  107,  188, 
81  Colo.  369,  102  Am.  St  Rep.  84  (dissenting 
opinion). 

The  word  "people,"  in  Bill  of  Rights,  I 
4,  providing  "that  people  have  the  right  to 
bear  arms  for  their  defense  and  security," 
refers  to  the  people  as  a  collective  body. 
City  of  Salina  y.  Blaksley,  88  Pac  619,  620, 
72  Kan.  280,  8  L;  R.  A.  (N.  S.)  168,  115  Am. 
St  Rep.  196. 

The  word  "people,"  as  used  in  Ck)nst 
art  1,  f  2,  providing  that  all  political  powers 
are  inherent  in  the  people,  means  the  aggre- 
gate or  mass  of  the  individuals  who  con- 
stitute tiie  state.  Solon  v.  State,  114  S.  W. 
349,  858,  54  Tex.  Or.  R.  261. 

Citimen  synonymoiui 

The  words  "the  people,"  as  used  in  a 
constitutional  sense,  although  as  precise  and 
comprehensive  as  '^population,"  do  not  in- 
clude all  of  the  Inhabitants  of  the  state  in  its 
broadest  sense.  *The  words  'people  of  the 
United  States'  and  'citizens*  are  synonymous 
terms,  and  mean  the  same  thing.  They  both 
describe  the  political  body  who,  according  to 
our  republican  constitutions,  have  the  sover^ 
eignty  and  who  hold  the  power  and  conduct 
the  government  through  their  repreaentative& 
They  are  what  we  fftmiliarly  call  the  'sover- 
eign pec^le,'  and  ervery  citizen  is  one  of  this 
people  and  a  constituent  member  of  this  sov- 
ereignty." If  "the  people"  in  a  constitution- 
al sense  means  "dtlsens,"  it  is  equally  true 
that  in  a  general  sense  ^'people"  constitute 
"|)opulation."  "People"  is  defined  as  "per- 
sons generally,  an  indefinite  number  of  men 
and  women,   folks,   population,   or  part  of 


popiOation**'  The  word  "populmtimi"  mm  uad 
in  Oonst  art  0;  {  20,  forbidding  a  soRogate 
of  any  county  having  a  popolation  exceed- 
ing 120,000  to  practice  as  an  attorney  in  khj 
court  of  record,  includes  only  tlie  citlsem  of 
the  county  and  not  aliens.  In  re  Silkman,  S4 
N.  Y.  Supp.  1025,  1080,  88  App.  Oiv.  102  (cit- 
ing Scott  V.  Sandf  ord,  19  How.  [60  U.  S.]  4(H. 
15  L;  Bd.  691;  Webst  Diet). 

lahaliltaats 

The  word  "people,"  in  23  St  at  Large, 
p.  1199,  J  14,  provldinfiT  that  courts  aad  offi- 
cers of  .old  counties  should  have  foil  Juils- 
dietion  and  power  in  and  over  the  people  of 
the  territory  within  the  limits  of  a  new 
county  taken  l^rom  their  respective  old  cono- 
ties  until  officers  should  be  elected  and  quali- 
fied in  the. new  county,  Is,  in  a  comprebensire 
sense,  clearly  intended  to  embrace  tlie  bh 
habitants  of  the  territory  with  respect  to 
their  personal  and  property  ri^ts  and  lift- 
biUties,  and  also  all  personal  and  piopotj 
rights  and  liabilities  over  which  the  eourU 
of  the  several  old  counties  would  have  had 
Juiisdiction,  and  concerning  whidb  the  offi- 
cers of  the  several  old  countlea  would  havo 
had  power  to  act  before  the  new  county  was 
created.  Rushton  v.  Woodham,  46  S.  B.  94Si 
944,  68  S.  C.  110. 

As  state 

See  Stateu 

Voters 

The  word  "people,"  In  Acts  1909,  p,  42^ 
providing  for  the  creation  of  a  board  of 
commissioners  for  a  county,  defining  tbdr 
duties,  and  declaring  that  the  act  shall  not 
go  into  effect  until  ratified  by  the  ''people" 
of  the  county,  means  the  qualified  voters  of 
the  county.  Tolbert  v.  Long,  67  &  E.  826^ 
828,  184  Oa.  292,  187  Am.  St  R«  222. 

PEOPI.E  OF  THE  STATE 

The  phrase  "the  people  of  tHe  state;" 
in  a  contract  "between  the  peopie  of  tiie  stats 
of  New  York,  represented  by  the  Board  of 
Managers  of  the  New  Tork  State  Reformft* 
tory"  and  a  convict  labor  contractor,  is  used 
to  signify  the  people  as  a  body  politic  or  as  a 
political  entity  called  the  "state,"  aud  not 
as  meaning  the  people  as  the  sovereign  poi"- 
er  in  the  state.  F.  H.  Mills  Co.  v.  Stete,  97 
N.  Y.  Supp.  676.  677,  681,  110  App.  Dlv.  Stf. 

When  the  term  "people  of  the  stats"  i> 
used  to  designate  the  beneflciaiies  of  tlk» 
trust  in  navigable  waters,  all  the  peo;^  wli» 
uia^'  choose  to  enjoy  the  same  witliin  the 
state  are  referred  to,  whether  citiaens  of  tb* 
state  or  persons  who  come  within  its  terri- 
tory for  the  purpose  of  enjoying  sndi  pnblic 
rights.  Rossmiller  v.  State,  89  N.  W.  83fl^ 
844,  114  Wis.  169,  58UR.A.93»91Am.fit 
Rep.  910. 

PEPPER 

See  Pure  Pepper. 

Unground  pepper,  see  Uligrooii& 
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PER 

See  As  Per. 

The  word  ''pei'*  means  "by.**  -JohiUHm 
7.  State  (Tex.)  99  S.  W.  404,  405. 

The  term  "per  IOC*  In  a  contract  for 
the  sale  of  "500  sax  Bayo,  at  $3.60  per  100/' 
meant  that  the  sale  was  of  500  sacks  of 
Bayou  beans  at  13.50  per  100  pounds.  Gar- 
diner  v.  McDonough,  81  Pac.  964,  906,  147 
Cal.  313. 


When  one  uses  in  a  clause  of  admeas- 
urement su<^  words  as  "per  acre/'  he  ordi- 
narily means  an  entire  unit  of  the  quantity 
designated  and  not  a  fractional  interest 
therein,  and,  when  he  prefixes  the  phrase 
"at  the  rate  of»"  such  conclusion  Is  strength- 
ened. Ward  V.  Foley,  141  Fed.  364,  867,  72 
C.  C.  A.  140. 

P£B  AKinTM 

See  Per  Cent  Per  Annum. 

The  term  "per  annum/'  In  a  municipal 
bond  providing  for  a  payment  of  5  per  cent 
"per  annum/'  means  annually,  and  the  sped- 
fled  interest  is  payable  annually.  Murphy  r. 
City  of  San  liuis  Obispo  (Gal.)  48  Pac.  974, 
976. 

Giy.  Code  Alaska,  |  255,  fixing  the  rate 
of  interest  which  may  be  agreed  on,  con- 
strued and  held,  that  the  words  "per  annum*' 
are  understood  according  to  standard  rules 
of  grammar;  that  the  section  Is  not  am- 
bignous.  Raymond  v.  Hemple,  2  Alaska, 
343. 

In  a  contract  between  a  city  and  a  tele- 
phone company,  whereby  the  company  should 
not  charge  more  than  a  certain  amount  "per 
anxLum"  for  a  telephone  in  a  party  resi- 
dence, the  term  '*per  annum"  should  be  con- 
strued to  designate  the  rate  of  charge,  and 
not  to  imply  that  subscribers  must  make  con- 
tracts on  an  annual  basis.  Colorado  Tele- 
phone Co.  V.  Fields,  110  Pac.  571,  572,  15  N. 
M.  431,  30  L.  R.  A.  (N.  S.)  1088. 

A  statute  prohibiting  the  making  of 
loans,  secured  by  mortgage  or  pledge,  at  a 
rate  of  interest  greater  than  12  per  cent, 
w*itbout  a  license,  is  not  vague  and  uncer- 
tain* and  therefore  void,  in  that  it  does  not 
designate  the  period  of  time  for  which  the 
ebarge  over  12  per  cent  is  made  unlawful; 
tbe  words  "per  annum"  or  "for  a  year"  be- 
ing; understood.  Commonwealth  t.  Morris, 
56  N.  E.  896,  897,  176  Mass.  10. 

CAITTA 

As  share,  see  Share  and  Share  Alike. 
Equally  divided  as  creating  division  per 
capita,  see  Equally  Divided. 

CUBIAM 

A  ^'per  curiam"  decision  announces,  in 
that  all  the  justices  of  the  court  are 


of  one  mind  regarding  the  same,  and  that 
the  case  is  so  claar  as  to  render  diseosslon 
thereof  unnecessary.  Minor  v.  Flke,  93  Pac. 
264,  77  Kan.  806  (citing  6  Words  and  PhraseSi 
p.  6286). 


An  lees,  see  js  ees* 

PER  DOZBN 

When  one  uses  in  a  dause  of  admeasnrs- 
ment  such  words  as  "per  dozen,"  he  ordi- 
narily means  an  entire  unit  of  the  quantity 
or  number  designated,  and  not  a  fractional 
Interest  therein,  and,  when  he  prefixes  the 
phrase  "at  the  rate  of,"  such  conclusion  is 
strengthened.  Ward  t.  Foley,  141  Fed.  864, 
367,  72  O.  C.  A.  140. 

PER  POfTHD 

When  one  uses  in  a  clause  of  admeasure- 
ment such  words  as  "per  pound,"  he  ordina- 
rily means  an  entire  unit  of  the  quantity  or 
number  designated,  and  not  a  fractional  in- 
terest therein,  and,  when  he  prefixes  the 
phrase  "at  the  rate  of,"  such  conclusion  is 
strengthened.  Ward  ▼.  Foley,  141  Fed.  864, 
367,  72  a  a  A.  140. 


See  Negligence  Per  Se;  Nuisance  Per  Be. 

Libelous  per  se,  see  Libel. 

Slander  per  se,  see  Slander. 

Steal  as  actionable  per  se,  see  Steal 


Equally  divided  as  creating  division  per 
stirpes,  see  Equally  Divided^ 

The  expression  "per  stirpes"  means  to 
take  by  stock  or  through  a  common  source, 
and  when  applied  to  estates  signifies  that  the 
particular  descendants  shall  take  among  them- 
selves the  share  of  their  deceased  parent 
Parrish  v.  Mills  (Tex.)  102  a  W.  184|  18& 

PEB  TOjr 

When  one  uses  in  a  clause  of  admeasuze- 
m«it  su<^  words  as  "per  ton,"  he  ordinarily 
means  an  entire  unit  of  the  quantity  or  num- 
ber designated,  and  not  a  fractional  Interest 
therein,  and,  when  he  prefixes  the  phrase  "at 
the  rate  of,"  such  conclusion  is  strengthened* 
Ward  V.  Foley,  141  Fed.  364,  867,  72  O.  O. 
A.  140. 


"The  words  'per  year*  are  equivalent  to 
the  word  'amraally.' "  In  the  absence  of 
terms  indicating  a  contrary  intention,  a  cove- 
nant in  a  gas  and  oil  lease  to  drill  a  well 
on  the  leased  premises  within  two  years, 
or  thereafter  to  pay  $80  "annually",  until 
a  well  is  drilled,  does  not  require  the  an- 
nual payments  to  be  made  in  adtanoe,  and 
the  covenant  is  performed  by  a  single  pay- 
ment of  the  entire  sum  at  any  time  before 
the  end  of  the  year  f or  wliich  it  is  made. 
Rliodes  .▼.  Monnd  Citj,  Gas,  Goal  4  Oil  Oo., 


PER  CENT.i 
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104  Pac.  851,  862,  80  Kan.  702  (ctting  Gurtiss 
V.  IloweU,  39  N.  Y.  211,  213). 

PER  CENT- 

See  Five  and  One  Per  Gent 

The  apportionment  of  benefits  by  per- 
centages held  valid. 

(a)  The  placing  of  the  words  "per  cent." 
at  the  head  of  a  column  of  decimal  fractions, 
apportioning  such  decimal  fractional  part  of 
the  total  benefits  as  is  received  by  the  specific 
tract  opposite  such  decimal  fraction  to  it, 
does  not  indicate  that  the  tax  to  be  calcu- 
lated thereon  shall  be  computed  by  taking 
such  decimal  fractional  part  of  one  per  cent, 
of  the  entire  cost  of  construction,  but,  in- 
stead, such  decimal  fractional  part  of  the 
entire  cost  The  words  "per  cent."  as  so 
used  mean  the  decimal  fractional  part  or 
share  by  decimal  part  or  percentage  of  the 
whole.  Such  schedule  of  apportionment  of 
benefits  by  decimal  fractional  part  or  per- 
centage thereof  will  be  calculated  under  the 
usual  interpretation  instead  of  by  a  strained 
construction.  Blackney  v.  EUliott,  137  N.  W. 
433,  439,  23  N.  D.  373. 

PER  CENT.  OFF  FOR  CASH 

The  words  "six  per  cent,  off  for  cash,*' 
as  used  in  a  bill  of  sale,  are  equivocal  in 
character,  and  in  such  a  case  it  is  competent 
to  prove  to  the  jury  how  they  are  understood 
by  a  custom  or  usage  among  men  engaged  in 
the  same  class  of  trade  witii  the  plaintiff. 
Linsley  v.  Lovely,  26  Vt  122,  137. 

PER  CEirr.  PER  ANirVK 

The  words  'interest,"  "rate,**  and  "per 
cent  per  annum"  as  applied  to  compensation 
for  the  use  of  money  have  a  fixed  and  settled 
meaning  in  law,  and  a  creditor  is  required 
to  account  for  all  payments  as  of  the  date 
when  received,  and  if  such  paymeats  exceed 
the  interest,  then  earned,  they  operate  to  re- 
dace  the  principal  debt  by  the  amount  of  the 
excess  and  in  the  same  proportion  reduce  the 
burden  of  interest  thereafter  accruing.  Iowa 
Deposit  &  Loan  Go.  v.  Matthews,  102  M.  W. 
817,  820,  126  Iowa,  743. 

PERAMBULATION 

See  Writ  of  Perambulation. 

PERCENTAGE 

A  statute  authorizing  a  city  to  order  any 
improvements  and  charge  the  "cost  to  abut* 
ting  property  when  it  does  not  exceed  SO 
per  cent  of  the  real  estate  valuation,  excln* 
sive  of  improvements,  within  the  proposed  im* 
provement  district,  and  providing  that  this 
limit  may  be  exceeded  when  any  improvement 
shall  be  petitioned  for  by  three-fourths  of  tiie 
property  owners  to  be  assessed,  and  when 
such  petition  spedfles  not  to  exceed  a  certain 
hli^er  "percentage^"  pilaoes  no  limit  on  the 


value  of  the  improvements  when  petitioKi 
by  property  owners,  except  that  specified  In 
the  petition,  and  the  use  of  the  word  **per- 
centage"  did  not  limit  the  asseflsment  to  a 
fractional  part  of  the  valuation.  James  ▼. 
City  of  Seattle,  05  Pac.  273,  274,  49  Wash. 
347. 

PERCOLATE— PERCOLATION 

Movement  of  water  underground  through 
sand  and  gravel  constitutes  ''percolattOD." 
Katz  V.  Walkinshaw,  74  Pac.  766.  768, 141 G^ 
116,  64  L.  B.  A.  236,  99  Am.  St  Rep.  SS. 

FERCOUkTING  WATERS 

There  will  always  be  great  difficulty  Ia 
fixing  a  line  beyond  which  the  water  in  the 
sands  and  gravel  over  which  a  stream  flows 
and  which  supply  and  uphold  the  stream 
ceases  to  be  a  part  thereof  and  becomes  what 
is  called  "percolating  water."  Hudson  ▼. 
DaUey,  106  Pac.  748,  753,  156  CaL  «17. 

''Percolating  waters^  may  either  be  rain 
waters  which  are  slowly  infiltrating  thiougb 
the  soil,  or  they  may  be  waters  seeping 
through  the  banks  or  bed  of  a  stream,  which 
have  so  far  left  the  bed  and  other  waters  as 
to  have  lost  th^r  character  as  part  of  the 
flow.  Montecito  Valley  Water  Co.  ▼.  City  of 
Santa  Barbara,  77  Pac.  1113,  1116,  144  CaL 
578  (citing  Vineland  Irr.  Dist  v.  Azusa  Irr. 
Co.,  58  Pac.  1057,  126  CaL  486,  46  L.  R.  A. 
820). 

"Percolating  waters,"  in  the  common-Iair 
sense  of  the  term,  are  those  that  are  vagianu 
wandering  drops  moving  by  gravity  in  any 
and  every  direction  along  the  line  of  least 
resistance.  The  term  does  not  include  waters 
percolating  only  in  the  sense  that  they  form 
a  vast  mass  of  water  confined  in  a  baslii  filled 
with  detritus,  always  slowly  moving  down- 
ward to  the  outlet  in  conformity  with  the 
physical  laws  to  attain  a  uniform  level.  Citj 
of  Los  Angeles  v.  Hunter,  106  Pac  755^  757, 
156  Cal.  603. 

"Percolating  waters"  are  such  as  oose  or 
percolate  through  the  earth.  TTndergrooDd 
waters  are  presumed  to  be  percolating  waters 
until  it  is  shown  that  they  exist  In  a  knava 
and  well-defined  channel.  Pence  r.  earner. 
52  S.  E.  702,  704,  58  W.  Va.  296,  112  Am.  St 
Rep.  968,  6  L.  R.  A.  (N.  S)  266  (dtlBg  Boyoe 
v.  Cupper,  61  Pac.  642,  37  Or.  256). 

Waters  passing  through  the  sand  and 
gravel  constituting  the  bed  of  a  stream  and 
the  lands  so  nearly  adJacMit  that  the  only 
and  natural  outlet  would  be  through  sacta 
channel  are  not  "percolating  waters,"  tout  aw 
a  part  of  the  waters  of  the  stream.  Buckers 
Irr.  Mill  &  Imp,  Co.  v.  Farmers'  Independ- 
ent Ditch  Co.,  72  Pac.  49,  52,  31  Colo.  62. 

"In  the  absence  of  statutory  reguUtiooa 
or  private  agreements,  all  waters  are^  fn  ooo- 
temidation  of  law,  regarded  as  either  Ho^- 
ing*  or  'percolating.'    The  former  consists  of 
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those    bodies,    sucb    as   likiet,    praulB*    taxi 
streamis,  wblcb  are  upon  or  beneath  the  sur- 
face of  tbe  earth,  aD4  wbose  bounclarles  and 
course  are  well  defined  and  reasonably  ascer- 
tainable, and  whose  existence  Is  not  of  a  tem- 
porary or  ephemeral  character.    As  to  these 
the  owner  of  laud  has  no  title.    His  right  to 
use  or  divert  is  measured  by  its  reasonable- 
ness  and    limited    to    the   premises   along, 
through,  or  over  which  the  waters  flow.    The 
reason  for  this  rule  is  found  In  the  fact  that 
all  such  riparian  owners  have  rights  therein, 
and  one  may  not  nnreasonaMy  Interfere  with 
another.    All  waters,  not  within  the  above 
description  of  *ttowtog  waters,'  are  deemed 
•percolating.*    They  are  so  regarded  becamse, 
practically,  they  constitute  themsrtves  parts 
of  the   substances  in  which   they  exist  or 
through  which  they  pass.     When  found  In 
land,  the^  may  not  be  dUtinguished  in  law 
from  the  land.    They  are  a  part  of  the  same, 
and  the  owner  of  the  land  Is  the  absolute 
owner.    He  may  uae  them  where  and  in  such 
manner  as  he  chooses  or  dispose  of  them  to 
others  for  like  use.    He  is  subject  only  to  the 
general  limitation,  which  has  application  to 
all  ownership  of  property,  that  In  its  acquisi- 
tion and  enjosrment  he  may  not  unreasonably 
injure  or  interfere  with  the  rights  of  others.*' 
Hathom  v.  Dr.   Strong's  Saratoga  Springs 
Sanitarium,  106  N.  T.  Supp.  S53,  604»  05  Misc. 
Rep.  445. 

PEREMPTORY 

PEREMPTORT  OHAIXEHOB 

•*Peremptor3'  challenges"  to  Jurors  is  not 
the  ri^bt  to  select  jurors  but  te  reject  Nlch- 
olson  T.  People,  71  Pae.  877,  879,  31  Oolo.  58. 

A  "peremptory  challenge"  is  an  objection 
to  an  individual  juror  for  which  no  reason 
need  be  given.  State  v.  Ju  Nun,  97  Pac.  96, 
98,  53  Or.  1  (citing  B.  &  C.  Comp.  {  118). 

A  '^peremptory  challenge"  is  not  one  for 
cause.  It  is  one  which  the  law  in  its  hu- 
manity gives  to  an  accused,  to  be  exercised 
by  him  without  giving  or  being  able  to  give 
any  reason  why  the  juror  should  not  serve. 
This  diallenge  excludes  a  juror  on  what  may 
be  merely  the  whim  of  the  accused ;  so  great 
is  the  law's  concern  that  he  shall  be  tried 
only  by  those  against  whom  he  does  not  have 
even  a  capricious  prejudice.  Commonwealth 
V.  Bvans,  61  Atl.  989,  212  Pa.  869. 

PERJBBCPTORT  EXCEPTION 

*'  'Peremptory  exceptions,'  founded  on 
law»  are  those  which,  without  going  to  the 
merits  of  the  cause,  show  that  tbe  plaintiff 
cannot  maintain  bis  action,  either  because  it 
is  prescrit>ed,  or  because  the  cause  of  action 
has  been  destroy^  or  extinguished."  Labar- 
re  T.  BurtOD-Swartz  Cypress  Co.,  58  South. 
113,  116t,  126  La.  962  (quoting  and  adopting 
deflnittonia  CroM,  Plead,  p.  156). 


PERFECT 

Under  Comp.  Laws  1397,  H  10000,  10088, 
providing  that  one  arrested  on  a  capias  sliall 
be  entitled  to  his  discbarge  on  egraeuting  a 
bond  and  perfecting  such  bail  according  to 
the  rules  and  practic0  of  the  court,  etc.,  bail 
is  not  '"perfected"  when  the  sureties  justify 
by  affidavit  without  notice  and  without  al- 
lowance, and  the  statute  recognizes  the  right 
oC  the  court  to  make  rules  regulating  the 
manner  ot  perfecting  bail  and  makes  it  the 
duty  of  defendant  to  comply  with  such  rules. 
Ludwick  V.  Kent  Circuit  Judge,  101  N.  W.  66, 
67,  188  Mich.  106. 

Under  Code  Civ.  Proc.  i  569  (Qen.  St 
1909,  I  6164),  an  appeal  is  "perfected"  so  as 
to  give  the  Supreme  Court  jurisdiction  when 
notice  of  appeal  with  proof  of  'service  has 
been  filed  with  the  clerk  of  the  trial  court, 
and  failure  of  such  clerk  to  send  up  the 
papers  until  after  a  year  from  the  judgment 
or  order  appealed  from  will  not  defeat  the 
court's  jurisdiction  or  prejudice  apiiellant. 
Schmuck  v.  Missouri,  K.  &  T.  By.  Co.,  116 
Pac.  818,  85  Kan.  447. 

Act  March  26,  1908,  provides  that  any 
persons  aggrieved  by  Judgment  assessing  dam- 
ages for  the  grading  of  a  highway  may  ap- 
peal by  filing  an  affidavit  as  required  in  dvll 
cases,  but  that  the  appeal  shall  be  "perfected" 
within  30  days  from  the  rendition  of  judg- 
ment on  the  verdict  or  report  Held,  that  an 
appeal  was  not  "perfected"  by  the  filing  of 
appellant's  affidavit  for  appeal  and  the  grant- 
ing thereof  by  the  trial  court,  and  hence, 
where  no  bill  of  exceptions  was  ffied  within 
the  80  days  spedfled,  the  Supreme  Court  has 
no  jurisdiction  to  consider  the  appeal.  Grad- 
ing Bledsoe  Hill,  Buchanan  County  v.  Bled- 
soe, 1^  S.  W.  1184,  1186,  222  Mo.  604. 

"Where  a  gift  inter  vivos  has  been  'per- 
fected' (that  is,  where  nothing  more  is  to  be 
done  to  vest  title  in  the  donee),  such  gift  can 
he  no  more  revoked  by  tbe  donor  than  a 
sale  or  any  other  executed  contract."  Hence 
plaintiff,  having  given  all  his  property  to 
the  head  of  a  religious  sect  absolute  and 
without  reservation  as  a  freewill  offering  to 
the  Lord,  expecting  that  it  would  be  used  for 
the  advancement  of  the  sect  and  that  he 
would  be  given  a  home  and  cared  for  at  the 
home  of  the  conununlty,  cannot  revoke  the 
gift  as  falling  within  the  rule  authorizing 
revocation  of  gifts  induced  by  spiritualistic 
meetings.  Williams  v.  Johnston,  104  S.  W. 
789,  791,  84  Ark.  109  (Quoting  and  adc^ting 
definition  in  20  Cya  p.  1212). 

PERFECT   AHD   EIT90TIVE  PATEVT 

A  patent  under  the  public  land  laws  of 
the  United  States  becomes  a  "perfect  and 
elEective  patent"  when  it  is  ^ecuted  and  is 
recorded  in  the  office  of  the  recorder  of  the 
General  Land  Office  at  Washington,  and  no 
further  act  Is  essential  ta  pass  title.  Lona- 
.1  baugh  V.  United  States,  179  Fed.  476,  48Q, 
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108  G.  C  A.  56  (quoting  and  adopting  ^xAtSr 
tion  in  United  States  ex  rel.  McBride  ▼. 
Schurz,  102  U.  S.  378,  26  L.  Ed.  167). 

PERFECT    AKB    8ATI8FAGTORT    TI- 
TLE 

See,  also,  Perfect  Title. 

The  term  "perfect  and  satisfactory  title," 
as  used  in  a  contract  for  the  sale  of  land, 
is  such  a  title  as  is  free  from  grave  and  rea- 
sonable objections,  and  such  title  as  would 
satisfy  a  person  of  ordinary  prudence  who 
is  capable  of  passing  upon  the  title.  Smith 
V.  Lander  (Ter.)  106  S.  W.  703,  704. 

PERFECT  CONBITIOK 

The  amount  the  lessor  is  entitled  to  re- 
cover of  the  lessee  for  noncompliance  with 
the  provision  of  the  lease  to  turn  over  ma- 
chinery, at  the  end  of  the  term,  in  ''perfect 
condition''  is  not  what  it  will  cost  to  repair 
a  broken  engine  shaft,  where  it  cannot  be 
repaired  so  as  to  be  as  good  as  before  broken, 
but  the  cost  of  a  new  shaft.  Peper  v.  St 
Louis  Brass  Mfg.  Co.,  123  S.  W.  1012,  1015, 
146  Mo.  App.  187. 

PERFECT  GRANT 

There  is  a  "perfect  grant"  of  public  lands 
where  absolute  title  takes  effect  in  pnesentL 
Sena  v.  American  Turquoise  Oo.,  96  Pac. 
170, 171, 14  N.  M.  5U. 

PERFECT  nrSTRUlCENT 

Instruments  are  said  to  become  "per* 
feet"  on  registration  being  had  or  on  noting 
for  registration,  because  they  are  then  good 
as  to  all  the  world  from  that  tima  Wilklns 
V.  McCorkle,  60  &  W.  634,  637,  112  Tenn. 
66S. 

PERFECT  OWHERSHIP 

Ownership  is  "perfect"  when  it  is  per- 
petual. Where  a  claim  against  a  city  was 
assigned  to  a  person  in  payment  of  a  debt 
due  him,  and  on  further  condition  and  con- 
sideration that  he  should  devote  the  balance 
to  be  collected  pro  tanto  to  the  payment  of 
the  debts  due  to  the  assignor's  other  creditors 
in  whose  f&vor  to  that  extent  such  person 
bound  himself  by  written  contracts,  as  to 
such  proportion  of  the  claim  as  was  needed 
to  pay  the  debt  due  to  such  person  his  own- 
ership was  perfect,  being  perpetual  and  un- 
incumbered by  conditions.  Sintes  v.  Oommer- 
ford,  86  South.  656,  650,  112  La.  706. 


See  Oood  and  Perfect  Title; 
Satisfactory  Tltla 


See  Perfect  and  Effective  Patent 

PERFECT  8ATISFACTIOR 

A  contractor,  agreeing  to  remodel  houses 
to  the  "perfect  satisfaction"  of  the  owner, 
must  perform  the  work  in  such  a  manner  that 
tlie  owner,  acting  as  a  reasonable  man  under 
the  circumstances,  must  be  satisfied  with  it 
Tobin  V.  Kells,  93  N.  Bk  096,  597,  307  Mass. 


"A  'perfect  title'  is  one  which  ^hows  the 
absolute  right  of  possession  and  ot  pn^jerty 
in  a  particular  person."  Henderson  v.  Beat- 
ty,  99  N.  W.  716,  718,  124  Iowa,  163  (dting 
Wilcox  Lumber  Ck).  v.  Bullock,  35  S.  fi.  52, 109 
Ga.  532). 

It  is  settled  in  this  state  that  where  tbe 
contract  of  sale  calls  for  a  "perfect  title," 
the  purchaser  may  insist  upon  a  "good  title 
of  record."  Gwin  v.  Calegarls,  78  Paa  810, 
652, 139  Oal.  364  (quoting  and  adopting  deani- 
tion  in  Turner  v.  McDonald,  18  Pae.  262,  76 
Oal.  177,  9  Am.  St  Rep.  189 ;  Boison  v.  Shot- 
woll,  25  Pac.  249^  67  GaL  49;  Sheehy  ▼.  Miles, 
26  Paa  1046^  98  GaL  266). 

As  good  liotli  la  Iaw  aaA  mq^Hf 

A  perfect  title  is  one  free  from  lltlgattoa, 
palpable  defects,  and  grave  doubts,  and  con- 
sists of  both  legal  and  equitable  title  fairiy 
deducible  of  record.  GampbeU  r.  Haidi,  12S 
Pac  127,  129,  81  OkL  486. 

As  good  «ad  Talld  beyond  geaso»sfcU 
doubt 

A  "perfect  title"  is  one  that  is  good  and 
valid  beyond  reasonable  doubt.  Dobeon  v. 
Zimmerman,  118  S.  W.  286^  240,  56  Tex.  Ov. 
App.  394  (citing  Reynolds  v.  Borel,  25  Pac 
67,  66  Gal.  586;  She^  v.  MUes,  28  Pac 
1047,  93  GaL  286) ;  Henderson  v.  Beat^,  90 
N.  W.  716,  718,  124  Iowa,  168  (eking  Toner 
V.  McDonald,  16  Pac  262,  76  GaL  177,  9 
Am.  St  Bep.  245). 

Am  vevohaatAblo  ov  mmaOtmUMm  UdOrn 
A  "perfect  title"  is  one  tliat  Is  mochaflt- 
able  or  marketable.  Dobson  ▼.  ZimmmnaB, 
118  S.  W.  237,  240,  66  Tex.  Civ.  App.  394  (dt- 
ing  McClearly  v.  Chipman,  68  N.  B.  8)0^32 
Ind.  App.  489 ;  Ross  v.  Smiley,  70  Pac  TM* 
16  Colo.  App.  204 ;  Birge  v:  Bock,  44  Mo.  App. 
69). 

PEBFECTI.T  GOOD 

The  term  "perfectly  good,"  as  applied 
to  a  note,  is  tantamount  to  saying  that  the 
maker  is  responsible.  Weeks  ▼•  Burton,  7 
Vt  67,  69,  70. 

PEBFEOTXT  PUBS 

A  company  sold  defendants  tobacco  to 
be  paid  for  in  "No.  1.  ground  Angostan 
tonka  beans,"  and  in  a  letter  stated,  "Under 
stand  we  want  the  best  article  and  'perfectly 
pure.' "  Various  quantities  of  appareitly  im- 
adulterated  ground  beans  were  fumi^wd: 
the  company  not  knowing  that  they  were 
adulterated.  The  company's  receiver  notified 
defendants  that  they  would  be  released  fton 
the  cost  of  grinding  tbe  beans  remalntng  us- 
delivered,  and  that  ODlynngroaiid  cumtnM 
be  accepted.  Held,  that  the  eontiact  rsQaM 
deflendants  to  deUver  piire^  vnadattented 
ground  tonka  heaos,  and  that  aB  adnttBittlflB 


PERFORM 


969 


FERFORMINa 


oontafnlng  85  per  cent  barytee  and  ezhansted 
ginger  was  not  a  complianee  with  the  con- 
tract, and  anthorlaed  the  receiver  to  stop  the 
grinding  and  refnse  the  adulterated  product 
tendered.  Neal  ft  Binf  ord  r.  Taylor,  66  8.  B. 
680,  602,  1D6  Va.  WL 

PERFORM 

See  Being  Performed;  Do  and  Perform. 

A  count  in  a  complaint,  alleging  that 
plaintiff  duly  discharged  all  his  dnties  under 
a  contract  and  has  performed  all  the  condi- 
tions of  such  agreement  on  his  part  to  be 
performed,  etc.»  is  sufQcient,  and  states  a 
cause  of  action,  as  it  alleges  in  effect  that 
plaintiff  ''performed"  all  conditions  that  were 
to  be  performed— -that  Is,  fulfilled — by  him, 
since  one  does  not  undertake  to  perform  con- 
ditions. Wertheim  y.  Maintenance  Co.,  119 
N.  Y.  SuppL  909,  910, 186  App.  Div.  760. 

Under  Civ.  Code  Prac,  f  72,  which  pro- 
vides that  suit  against  a  corporation  must  be 
brought  in  the  county  in  which  Its  oflSce  or 
place  of  business  is  situated  or  its  chief  offi- 
cer or  agent  resides,  or,  if  the  suit  be  on  a 
contract,  in  such  county  or  in  the  county 
where  the  contract  is  made  or  is  to  be  per- 
formed, suit  on  a  contract  does  not  lie  in  a 
county  where  it  is  to  be  only  partly  per- 
formed, if  the  corporation  has  no  office,  place 
of  business,  chief  officer,  or  agent  there; 
the  word  "performed"  as  used  in  the  statute 
being  properly  understood  in  its  ordinary 
sense  as  "carry  through,"  "execute,"  "accom- 
plish," "make  complete,"  or  "perfect"  Job 
Iron  A  Steel  Co.  v.  Clark,  160  S.  W.  367,  369, 
160  Ky.  246. 

Meebaalo's  lie& 

The  words  "every  person  who  shall  per* 
form  labor,"  as  used  in  B.  &  C.  Comp.  |  6668, 
as  amended  by  Laws  1907,  p.  294,  providing 
that  "every  person  who  shall  perform  labor" 
about  a  mine  shall  have  a  lien,  etc.,  applies  to 
ordinary  laborers  who  perform  actual,. visible 
toll  with  their  hands  or  muscles^  other  kinds 
of  service  not  being  expressly  mentioned,  and 
does  not  embrace  superintendents  or  mana- 
gers. Durkheimer  v.  Copperopolis  Copper 
Co.*  104  Pac.  895,  896^  66  Or.  37. 

BtMtnte  of  frauds 

A  contract  guaranteeing  the  condldon  of 
a  roof  for  five  years  was  not  an  agreement 
wbicli  by  its  terms  was  not  to  be  performed 
within  a  year  from  the  tnliking  thereof  within 
tbe  statute  of  frauds.  Philip  Carey  Mfg.  Co. 
T.  Southern  Const.,  56  South.  746,  747,  2  Ala. 
App.  292. 

A  contzact,  employing  a  phy^ddan  to  re- 
main with  a  lumber  company  at  a  certain 
place,  until  it  "cut  out"  certain  timber,  and 
zedtliig  that  the  company  would  be  there 
only  about  two  years,  expressed  a  contingen- 
er^  which  might  have  happened  within  one 
year,  and  the  contract  thereby  be  folly  per-* 


formed,  and  so  was  not  obnoxious  to  the  atat" 
ute  ot  frauds,  requiring  contracts  to  be 
"perfonoed  within  one  year"  to  be  in  writtng. 
Texarkana  Lumber  Co.  v.  Lennard,  104  8. 
W.  606,  607,  47  Tex.  dv.  App.  116.   * 

The  word  "performance,"  within  the  stat- 
ute of  frauds,  providing  that  an  agreement 
which  cannot  be  performed  within  one  year 
from  the  date  of  making  it  must  be  in  writ- 
ing, means  complete  and  fuU  perfbrmance  ac- 
cording to  the  terms  of  the  agreement,  and  an 
agreement  fixing  a  definite  period  for  per- 
formance to  continue  to  a  date  more  than  one 
year  from  the  making  of  the  agreement  is 
within  the  statute,  and  an  agreement  which 
cannot  be  performed  in  one  year,  though  it 
may  be  performed  In  one  year  from  the  time 
performance  is  to  begin,  is  also  within  the 
statute.  Blest  v.  Ver  Steeg  Shoe  Co.,  70  8. 
W.  1081, 1086,  97  Mo.  App.  187. 


See  Part  Performance;  Specific  Perform- 
ance; Substantial  Performance^ 

"Performance"  means  the  doing  or  com- 
pleting  of  an  act  Knudtson  v.  Robinson,  118 
N.  W.  1061,  1063,  18  N.  J>.  12. 

"'Performance*  is,  as  the  term  implies, 
such  a  thorough  fulfillment  of  a  duty  as  puts 
an  end  to  obligations  by  leaving  nothing 
more  to  be  done."  McGuire  v.  J.  Neils  Lum« 
ber  Co.,  107  N.  W.  180,  182,  97  Hinn.  293 
(quoting  and  adopting  definition  in  Hare^ 
Cont  669). 

PSBFOBICAHGB  07  OUTT 

See  Die  in  Performance  of  Duty. 

PEBFOBMAHCS      OF      THB     WHOUB 
WORK 

Where  contractors  agreed  to  make  all 
tbe  improvemmts  and  repairs  and  altera- 
tions that  the  owner  of  a  building  would  need 
in  the  future  at  the  regular  price,  the  net 
price,  adding  10  per  cent  to  the  regular  price 
of  days'^  work  and  ordinary  pay  for  material, 
and  from  time  to  time  when  work  was  or- 
dered it  was  performed,  each  performance  be- 
ing individual,  the  only  thing  agreed  upon 
being  the  price  to  be  paid,  this  was  not  an 
agreement  for  the  "performance  of  the  whole 
work."  in  the  sense  in  which  that  phrase  Is 
currently  used  in  connection  with  building  ' 
contracts.  Fitzpatrlck  v.  Ernst,  113  N.  W. 
4,  6,  102  Minn.  196. 

PERFORMIKO 

"Performing  on  a  musical  ihstrument" 
does  not  consist  only  in  the  playing  on  it  in 
a  common  way,  or  fingering  the  keyboard  of 
a  piano,  or  the  strings  of  a  guitar,  drawing 
the  bow  of  a  violin  across  the  strings,  or 
breathing  into  a  horn.  Rev.  St.  1899,  i  8018 
(Ann.  St.  1906,  p.  1729),  forbids  a  dramshop 
keeper  to  keep,  exhibit,  or  use,  or  sofTer  to 
be  kept,  exhibited,  or  used  in  his  dramshop, 
a  piano,  organ,  or  other  masioal  instrument 
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^batever,  *'for  the  purpose  of  performing  up* 
-oa  or  having  the  same  performed  upon  In 
sach  dramshop."  Held  that,  while  at  RegUia 
Concerto,  which  la  a  musical  madiine  set 
playing  by  dropping  a  coin  In  a  slot,  and 
thereby  releasing  the  spring  setting  the  ma- 
chinery in  motion.  Is  a  musical  instrument, 
and  winding  it  up  and  dropping  a  coin  in  the 
slot  constitutes  performing  on  it,  it  is  not  such 
a  musical  instrument  as  the  Legislature 
meant  to  designate  In  the  statute,  which 
meant  the  keeping  of  an  instrument  with  the 
intention  of  the  dramshop  keeper  to  perform 
on  it  himself  or  engaging  some  one  else  to  do 
so;  the  word  '"having"  in  the  phrase  "having 
the  same  performed  on"  not  being  synony- 
mous with  "permitting,"  but  importing  mak- 
ing an  arrangement  to  have  an  act  done. 
Tlilebes-Stlerlln  Music  Co.  v.  Weiss,  121  S.  W. 
1099,  1101, 142  Mo.  App.  598. 

PERIL 

See  Discovered  Peril;  Specially  Excepted 
Peril. 

P35RXL8  OF  THE  SEA 

By  "dangers  of  the  sea"  is  meant  those 
accidents  peculiar  to  navigation  which  are  of 
an  external  nature  and  arise  from  irresistible 
force  or  overwhelming  power  which  cannot  be 
guarded  agninst  by  the  ordinary  exertions  of 
human  skill  and  prudence.  Tuckerman  v. 
Stei^ens  A  O.  Transp.  Co.,  32  N.  J.  Law,  320, 
323;  Stephens  A  C,  Transp.  Co.  t.  Tucker- 
man, Milligan  A  Co.,  33  N.  J.  Law,  543,  551. 

By  the  words  ''dangers  of  the  sea,"  in  a 
bill  of  lading,  are  meant  no  other  than  in- 
evitable perils,  or  accidents  upon  that  ele- 
ment; and,  by  such  perils  or  accidents,  com- 
mon carriers  are  prima  facie  excused,  wheth- 
er there  is  any  express  exception  or  not 
Fergnsson  et  al.  v.  Brent,  12  Md.  9,  33,  71  Am. 
Dec.  582  (^ting  Williams  ▼.  Grant,  1  Conn. 
487,  7  Am.  Dec.  235). 

"The  phrase  'danger  of  the  seas,*  whether 
understood  In  its  most  limited  sense  as  im- 
porting only  a  loss  by  the  natural  accidents 
peculiar  to  that  element,  or  whether  under- 
stood in  its  more  extended  sense  as  including 
inevitable  accidents  upon  that  element,  must 
still,  in  either  case,  be  clearly  understood  to 
include  only  such  losses  as  are  of  an  extraor- 
dinary nature  or  arise  from  some  irresistible 
force,  or  some  overwhelming  power,  which 
cannot  be  guarded  against  by  the  ordinary 
exertions  of  human  skill  and  prudence." 
The  Ninfa,  156  Fed.  512,  522  (quoting  and 
adopting  definition  In  The  Reeside,  20  Fed. 
Cas.  458,  2  Sumn.  567). 

"Dangers  of  navigation"  or  ''perils  of  the 
sea,"  as  used  in  bills  of  lading  or  concerning 
shipping,  mean  only  those  dangers  which  are 
Inevitable,  and  do  not  excuse  the  vessel  from 
liability  for  loss  caused  by  negligence.  Pet- 
tyjohn ▼.  Oregon  Coal  A  Navigation  Co.,  113 
Paa  488,  44Q,  58  Oc  892. 


Hie  expression  "peril  of  the  sda"  hts 
sometimes  been  used  as  equivalent  to  peril  on 
the  sea,  and  the  distress  or  danger  from 
which  a  vessel  haa  been  saved  need  not,  to 
justify  a  recovery  of  salvage  compensatkm. 
have  arisen  solely  by  reason  of  a  "peril  oC 
the  sea,"  in  the  strict  legal  acceptation  of 
the  words.  Simmons  v.  The  Jefferson,  30 
Sup.  Ct.  54,  57,  215  U.  S.  130,  64  L.  Ed.  125, 
17  Ann.  Ca&  907. 

"Tempests  and  lougli  weather  are  com- 
mon incidents  in  sea  transit.  How  long  a 
voyage  may  continue  is  beyond  the  power 
of  prophecy  to  foretell  at  the  inception  of  It 
Fair  winds  may  serve,  or  head  winds  may 
drive  the  vessel  off  her  coarse.  Hie  voyage 
policy  continues  until  the  port  of  dlachane 
Shan  have  been  readied,  and,  tf  upon  goodi, 
until  they  may  have  been  safely  landed.  If 
the  goods  be  of  a  perishable  nature,  and  de- 
cay from  a  protracted  voyage  btfore  they 
can  be  landed,  the  loss  would  not  be  from  a 
*peril  of  the  sea.'  If  the  cargo  be  shaken 
and  stove  from  the  inherent  weakness  of  the 
packages,  unsulted  to  withstand  the  rough- 
ness of  sea  transit,  or  caused  by  the  effect  o( 
their  contents  during  the  voyage,  tt  would  not 
be  from  a  sea  peril,  but  from  natural  causes 
produced  either  by  the  fault  of  the  shipper, 
or  by  the  Inherent  nature  of  the  goods.  The 
condition  of  the  cargo  when  landed  does  not 
raise  the  inference  that  its  injuiy  resulted 
from  a  sea  peril,  but  the  burden  rests  upon 
the  plaintiff  to  prove  the  fact.  The  gentfal 
rule  is  that  everything  whidi  happens 
through  the  inherent  vice  of  the  thing,  or  by 
the  act  of  the  owners,  master,  or  merchant 
shipper,  shall  not  be  reputed  a  peril,  if  not 
otherwise  borne  on  the  policy.  If  the  inher- 
ent vice  be  stimulated  by  a  protracted  voyage, 
it  Is  still  no  loss  from  a  peril  of  the  sea.  It 
is  not  always  easy  to  mark  the  line  between 
tiie  ordinary  operation  of  the  elements  and 
their  perilous  action.  The  latter  most  be 
the  proximate  oanse  ef  the  loss,  tiord  Ba- 
con's reason  is:  *It  were  infinite  fbr  the  law 
to  consider  the  causes  of  causes,  and  their 
Impulsions  one  on  another.  Therefore  it  ooa- 
tenteth  itself  with  the  immediate  cause/** 
Perry  r.  Cobb,  34  AtL  278,  280, 281, 88  Me.  4SS, 
49  Ia  R.  A.  389  (dtlng  Emerig.  Ins.  290;  ProvV 
dence  Washington  Ins.  Ca  ▼•  Adler,  4  AIL 
121,  65  Md.  162,  57  Am.  Rep.  314;  Baker  v. 
Manufacturers'  Ins.  Co.,  12  Gray  [78  Mass.] 
603;  Cory  v.  Boylston  Fire  4  Marine  Ins. 
Co.,  107  Mass.  140,  9  Am.  Rep.  14;  Qow,  Ini. 
Si  92,  137). 

Act  of  God 

'"Perils  of  the  sea'  la  sometimes  eon- 
strued  as  equivalent  to  an  act  oC  Qod,  but 
it  has  grown  to  have  a  wider  signillcatioa. 
and  the  expression  is  generally  construed  t» 
denote  those  aoddents  at  sea  peculiar  to  nftvi" 
gatlon  arising  from  irresistible  fioroes  mt  ovw> 
whelming  power  which  do  not  happen  by  the 
intervention  of  man,  and  cannot  be  goarded 
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against  by  the  ordinary  exertions  of  human 
skill  and  prudence."  Cook  v.  Southeastern 
Ume  &  Cement  Co.»  146  Fed.  101,  102. 


Loss  of  goods  by  Are  upon  shipboard  Is 
not  Included  within  an  exception  In  a  bill  of 
lading  exempting  from  liability  for  loss  by 
**I)erll8  of  the  sea."  Jennings  v.  Clyde  S.  S. 
Co.,  133  N.  y.  Supp.  298,  301,  148  App.  Dlv. 
615;  Seacoast  Lumber  Co.  v.  Same,  133  N.  Y. 
Supp.  303,  148  App.  Dlv.  622. 

Jettiaoa 

If  the  jettison  of  cargo  or  damage  there- 
to Is  rendered  necessary  by  or  due  to  any 
fault  or  breach  of  contract  on  the  part  of  the 
owner  or  master  of  the  vessel,  the  loss  must 
be  attributed  to  that  cause,  rather  than 
to  the  "sea  peril,"  although  that  may  enter 
into  the  case.  Corsar  v.  J.  D.  Spreckels  & 
Bros.  Co.,  141  Fed.  260,  202,  72  O.  0.  A.  878. 

If eeUsent  atowa^  of  earso 

The  phrases  ^'dangers  of  the  sea"  and 
''dangers  of  navigation"  and  "perils  of  the 
seas"  do  not  Indicate  any  different  Intent,  as 
used  In  exceptions  In  bills  of  lading,  and  all 
are  treated  as  convertible  terms.  The  excep- 
tion, however,  does  not  embrace  losses  flow- 
ing from  culpable  or  negligent  stowage  of 
cargo  or  other  Improper  acts  of  the  master 
which  are  proximate  causes  of  loss.  Baxter 
\'.  Leland.  2  Fed.  Cas.  1048, 1050,  1  Abb.  Adm. 
n4S. 


of  woatlier 

Rough  seas,  although  not  extraordinary, 
are  sea  perils,  and.  If  sulficient  to  account 
for  damage  to  cargo  properly  stowed,  the  loss 
is  ^c'ithin  the  exception  of  such  perils  in  bills 
at  lading.  The  Newport  News,  199  Fed.  968, 
071. 

The  term  "dangers  of  the  sea,"  as  used 
in  a  bin  of  lading,  means  those  accidents  pe- 
culiar to  navigation  that  are  of  an  extraordi- 
nary nature  or  arise  from  irresistible  force 
or     overwhelming    power    which    cannot    be 
jsruarded  against  by  the  ordinary  exercise  of 
Iiuuian  skill  and  prudence;  the  foundering  of 
a  vessel  in  a  storm  is  nothing  of  an  extraordi- 
nary nature,  and,  to  establish  the  exception, 
tlie   carrier  must  go  further  and  prove  that 
ttie  particular  storm  was  of  such  Irresistible 
i^<yrce   and   overwhelming   power   as   that   it 
oould  not  have  been  guarded  against  by  the 
oi*<liiiary  exercise  of  human  skill  and  pru- 
cloiice.     Tuckerman  v.  Stephens  &  C.  Transp. 
CTo.,  32  N.  J.  320,  323. 

"  'Perils  of  the  sea'  is  sometimes  con- 
«4tx-ued  as  equivalent  to  an  act  of  God,  but 
ie  bas  grown  to  have  a  wider  signification, 
ii.xid  the  expression  Is  generally  construed  to 
denote  those  accidents  at  sea  peculiar  to  nav- 
I^Atlon  arising  from  Irresistible  forces  or 
ryve-r whelming  power  which  do  not  happen  by 
tti^  intervention  of  man,  and  cannot  be  guard- 
ed   against  by  the  ordinary  .exertions  of  hu- 
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man  akiU  and  prudence.  Anjr  loss '  which 
might  have  been  avoided  by  the  exercise  of 
reasonable  skill  or  diligence,  at  the  time  when 
it  occurred,  is  not  deemed  such  a  loss  by  the 
'perils  of  the  sea'  as  will  exempt  the  carrier 
from  liability;  but  a  loss  from  the  effect  of 
storms  and  tempests  and  straining  the  ship 
or  causing  her  to  leak,  wherel)y  damage  Is 
done  to  the  goods,  may  be  well  attributed  to 
the  'perils  of  the  sea,'  although  in  one  sense 
they  may  be  ordinary  accidents.  Where  it 
is  ^own  that  a  wooden  vessel  was  seaworthy 
at  the  inception  of  her  voyage,  that  the  cargo 
was  properly  stowed  and  protected,  that  she 
was  properly  provided  with  pumps  and  the 
same  were  properly  worked,  that  her  hatches 
were  properly  secured,  and  that  she  encoun- 
tered on  her  voyage  heavy  seas  of  unusual 
violence  adequate  to  strain  her  seams  and 
cause  her  to  take  in  an  unusual  quantity  of 
water,  damage  to  her  cargo  therefrom,  which 
it  is  not  shown  could  have  been  avoided  by 
the  exercise  of  ordinary  skill  and  care,  is 
within  the  exception  of  'dangers  of  the  sea,' 
in  the  bill  of  lading,  for  which  she  Is  not  lia- 
ble." Cook  V.  Southeastern  Lime  &  Cement 
Co.,  146  Fed.  101.  102. 

WetttuK  of  oarc« 

"The  words  'perils  of  the  seas*  embrace 
all  kinds  of  marine  casualties,  such  as  ship- 
wreck, foundering,  stranding,  etc.,  and  every 
species  of  danger  done  to  the  ship  or  goods  at 
sea  by  the  violent  and  immediate  action  of 
the  wind  and  waves,  not  comprehended  In 
the  ordinary  wear  and  tear  of  the  voyage, 
or  directly  referable  to  the  acts  and  negli- 
gence of  the  assured  as  Its  proximate  cause." 
The  Iron  ship  Nlnfa,  20  years  old,  was  pur- 
chased, and  soon  thereafter  chartered  by  the 
new  owner  to  carry  a  cargo  of  cement  from 
London  to  the  ports  of  Los  Angeles,  Cal.,  and 
Portland,  Or.  At  the  time  of  the  sale,  she 
was  examined  cursorily  by  agents  of  the  pur- 
chasers, one  of  whom  tested  the  deck  some- 
what with  a  hammer  and  a  small  knife,  but 
no  thorough  inspection  was  made.  In  the 
north  Atlantic  she  encountered  rough  weather 
for  several  days,  during  which  the  seas  wash- 
ed over  her  decks,  and  at  the  end  of  that 
time  it  was  found  that  there  was  a  consider- 
able quantity  of  water  in  the  hold,  which  was 
pumped  out.  Such  water  admittedly  entered 
through  her  deck  seams,  which  were  open 
in  places  and  were  partially  calked  by  the 
master  before  reaching  Portland.  The  weath- 
er encountered  was  no  worse  than  might  have 
been  anticipated,  and  the  ship  during  the 
most  of  the  time  did  not  greatly  shorten  sail 
and  did  not  suffer  material  Injury.  On  reach- 
ing port  the  cargo  was  found  to  have  been 
seriously  damaged  by  water;  the  cement  in 
the  lower  tier  of  barrels  being  completely  so- 
lidified. Held,  that  the  damage  was  not  due 
to  "perils  of  the  sea,"  in  a  legal  sense,  but 
to  the  unseaworthiness  of  the  ship,  and  that 
the  owners  did  not  exercise  due  diUgenj^  in 
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inspectloii  and  to  make  her  seaworthy  before 
the  commencement  of  the  voyage,  such  as  to 
relieve  the  ship  from  liability.  The  Ninfa, 
156  Fed.  512,  522  (quoting  and  adopting  defi- 
nition in  Tuckerman  v.  Stephens  &  G.  Transp. 
Co.,  32.  N.  J.  Law,  320). 

"'Dangers  of  the  seas,'  whether  under- 
stood, in  its  most  limited  sense,  as  importing 
only  a  loss  by  the  natural  accidents  peculiar 
to  that  element,  or  whether  understood,  in 
its  most  extended  sense,  as  including  inevi- 
table accidents  upon  that  element,  must  still, 
in  either  case,  be  clearly  understood  to  in- 
clude such  losses  as  are  of  an  extraordinary 
nature,  or  arise  from  some  irresistible  force 
or  some  overwhelming  power,  which  cannot  be 
guarded  against  by  the  ordinary  exertions  of 
human  skill  and  prudence."  A  failure  to 
discover  and  repair  the  rent  in  the  "mast 
coat*'  broken  in  the  night,  and  not  discovered 
or  repaired  until  4  p.  m.  the  next  day,  stow- 
ing salt  over  iron  and  anvils,  and  stowing 
iron  crates  and  salt  around  the  mast,  without 
leaving  space  for  water  that  might  come 
through  the  mast  coat  to  pass  down  with- 
out coming  in  contact  with  the  cargo,  caused 
a  loss  which  was  not  to  be  attributed  to  dan- 
gers or  "perils  of  the  sea."  The  Nith,  86 
Fed.  86,  95,  96. 

PERIOD 

See  Continuous  Period ;   Limited  Period. 
Such  period,  see  Such. 

As  ooatlBuoiui  period 

The  word  "period,"  as  used  in  Act  Cong. 
March  4,  1907,  c.  2939,  {  2,  34  Stat.  1415, 
which  prohibits  a  carrier  to  require  or  permit 
any  employ^  subject  to  the  act  to  remain  on 
duty  for  a  longer  period  than  16  consecutive 
hours,  and  requires  that  after  an  employ^ 
has  been  continuously  on  duty  for  16  hours 
he  shall  be  relieved,  and  not  permitted  to  go 
on  duty  again  until  he  has  had  at  least  10 
consecutive  hours  off  duty,  and  that  no  such 
employ^  who  has  been  on  duty  16  hours  in 
the  aggregate  in  any  24-hour  period  shall  be 
permitted  to  continue  or  again  go  on  duty 
without  having  had  at  least  8  consecutive 
hours  off  duty,  provided  that  no  operator, 
train  dispatcher,  or  other  employ^  dispatch- 
ing train  orders  shall  be  permitted  to  remain 
on  duty  for  a  longer  period  than  9  hours  in 
any  24-hour  period  at  stations  continuously 
operated  night  and  day,  or  for  more  than  13 
hours  in  stations  operated  only  in  the  day- 
time, did  not  mean  a  continuous  cycle  of  time 
without  intermission,  and  hence  the  fact  that 
a  telegraph  operator  employed  by  a  carrier 
went  on  duty  at  6:30  a.  m.  and  worked  until 
12  m.,  was  then  given  an  intermission  until 
8  p.  m.,  and  then  worked  until  6:30  p.  m., 
making  in  all  9  hours'  actual  service,  but  12 
hours  from  the  beginning  to  the  end,  did  not 
constitute  a  violation  of  the  act.  Train  dis- 
patchers, being  "employes,"  are  within  the 


protection  of  the  main  part  of  the  aection  gi?- 
ing  to  all  employes  "at  least  eight  consecutlTe 
hours  off  duty"  in  each  day,  counting  from 
some  point  in  the  next  day,  so  that  it  would 
be  impossible  for  carriers  to  require  of  tbem 
short  service  periods  spread  over  the  entire 
24  hours,  giving  no  opportunity  for  real  reco- 
peratlon.  Atchison,  T.  A  S.  F.  R.  Co.  y.  Unit- 
ed States,  177  Fed.  114,  U8,  100  C.  C.  A.  5^ 

PERIOD  OF  GESTATION 

The  "period  of  gestation"  may  be  safely 
stated  as  a  general  proposition  at  from  232 
to  285  days.  "Allowing  the  greatest  latitade 
of  inquiry,  I  think  it  should  be  confined  to  a 
period  of  time  between  the  lowest  period  of 
time  above  stated  and  that  of  300  days  before 
the  birth  of  the  child."  Souchek  v.  Karr,  111 
N.  W.  150,  151,  78  Neb.  488  (quoting  and 
adopting  definition  in  Blasters  t.  Marsh,  27 
N.  W.  438, 19  Neb.  458). 

PERIOD  OF  nfPBISOKlCENT 

The  term  "period  of  imprisonment,'*  as 
used  in  Lanlng's  Rev.  St  |  11,197,  means  the 
term  of  the  'sentence  less  the  time  deducted 
for  good  conduct  In  re  Bailus,  29  Ohio  Cir. 
Ct  R.  632. 

PERIODIC  TEKAK CT 

While  the  reservation  or  payment  of 
rent  at  stated  periods  of  a  year  or  month  is. 
in  the  absence  of  express  argeement  the 
principal  criterion  to  determine  the  duration 
of  the  successive  terms  of  a  periodic  tenancy, 
yet,  if  the  basic  period  is  a  shorter  one  than 
a  year,  the  holding  over  creates  a  ''periodic 
tenancy,"  not  from  year  to  year,  but  for  a  re- 
curring period  fixed  by  the  express  or  im- 
plied  terms  of  the  parties.  Where  a  lease 
expressly .  reserves  a  monthly  rent  and  tbe 
tenant  holds  over  after  the  first  month  with 
the  landlord's  consent  the  tenancy  becomee 
a  '*penodic"  one,  in  which  the  basic  or  re- 
curring period  is  a  month.  A  lease  resenr- 
ing  a  rent  of  $60  per  month  for  eadi  month 
of  occupancy  prior  to  July  1,  1909,  and  175 
for  each  subsequent  month,  but  containing 
no  agreement  as  to  the  time  of  termlnatioD 
of  the  lease,  was  a  lease  from  month  to 
month,  though  the  tenant  had  the  option  of 
converting  his  tenancy  into  one  for  a  five- 
year  term.  Wall  v.  Stimpson,  76  AtL  513, 
514,  83  Conn.  407. 

PERIODICAI.8 

A  German  "peiiodicar  published  weekly 
and  forwarded  to  subscribers  as  soon  as  pub 
lished,  each  number  including  several  serial 
or  continued  stories,  to  which  were  appended 
several  short  articles  on  other  subjects  of 
a  miscellaneous  character,  Including  a  few 
humorous  anecdotes,  la  not  classifiable  for 
duty  under  the  Tariff  Act  as  a  "book" ;  tbe 
term  "book"  as  so  used  being  considered  a 
complete  book.  Schmidt  v.  United  SUtes^ 
160  Fed.  238,  289. 
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Although  a  publicatton  complies  formal- 
ly with  the  conditions  of  Act  Cong.  March  3, 
1879,  c.  180,  I  14,  it  will  not  be  enUtied  to 
second-class  postage  rates,  unless,  as  required 
by  section  10,  it  is  a  "periodical  publication/* 
which  means  that  it  shall  not  only  have  the 
feature  of  periodicity,  but  shall  be  a  periodi- 
cal in  the  ordinary  sense  of  the  term.  United 
States  ex  rel.  Reinoch  v.  Gortelyou,  28  App. 
D.  C.  570,  575.  12  Ia  R.  A.  (N.  S.)  160. 

The  refusal  by  the  Postmaster  General 
to  admit  to  the  mails,  as  a  "periodical  publi- 
cation'* entitled  to  second*<dass  rates,  a 
monthly  musical  publication,  each  issue  of 
which  is  complete  in  itself,  treating  of  the 
works  of  a  single  master  musician,  with  a 
greater  portion  of  its  pages  deroted  to  speci- 
mens of  his  genius,  is  not  so  clearly  an  er- 
roneous exercise  of  his  discretion  as  to  call 
for  Interference  by  the  courts.  Bates  &  Guild 
Go.  ▼.  Payne,  24  Sup.  Gt  595,  596,  194  U.  S. 
106,  48  1m  Ed.'  894. 

"A  'perodical,'  as  ordinarily  understood, 
is  a  publication  appearing  at  stated  intervals, 
each  number  of  which  contains  a  variety  of 
original  articles  by  different  authors,  devoted 
either  to  general  literature,  or  some  special 
branch  of  learning,  or  to  a  special  class  of 
subjects.    Ordinarily  each  number  is  incom- 
plete In  Itself,  and  indicates  a  relation  with 
prior  or  subsequent  numbers  of  the  same 
seriea     It  implies  a  continuity  of  literary 
character,  a  connection  between  the  different 
numbers  of  the  series  In  the  nature  of  the 
articles  appearing  in  them,  whether  they  be 
successive   chapters  of  the  same  story   or 
novel,  or  essays  upon  subjects  pertaining  to 
general  literature.    If,  for  instance,  one  num- 
ber were  devoted  to  law,  another  to  medicine, 
another  to  religion,  another  to  music,  anoth- 
er to  painting,  etc.,  the  publication  could  not 
be  considered  as  a  periodical,  as  there  is  no 
connection  between  the  subjects  and  no  liter- 
ary continuity.    It  could  scarcely  be  supposed 
that  ordinary  readers  would  subscribe  to  a 
publication    devoted    to    such  an  extensive 
range  of  subjects.    A  book  is  readily  distin- 
guishable from  a  periodical,  not  only  because 
it  usually  has  a  more  substantial  binding 
(although  this  is  by  no  means  essential),  but, 
in  fact,   that  it  ordinarily  contains  a  story, 
essay,   or  poem,  or  a  collection  of  such  by 
the  same  author,  although  even  this  is  by  no 
means  aniversal,  as  books  frequently  contain 
articles  by  different  authors.    Books  are  not 
often    Issued  periodically,  and,  if  so,  their 
periodicity  is  not  an  element  of  their  char- 
acter.'*     Books  complete  in  themselves  are 
not,    because  published   at  stated  intervals 
and  in  consecutive  numbers,  "periodical  pub- 
lications," within  Act  Miarch  3,  1879,  c.  180, 
$  10,    20   Stat  359,  declaring  that  mailable 
matter  of  the  second  class  shall  embrace  all 
newspapers  and  other  periodical  publications 
which  are  issued  at  stated  intervals.    Hough- 
ton V.   Payne,  24  Sup.  Gt  590,  592,  194  U.  a 
88,  48  Li.  Ed.  888. 


Books,  being  expressly  embraced  in  mail 
matter  of  the  third  class  by  the  act  of  March 
3,  1879,  I  17,  cannot  be  removed  from  that 
class  and  given  the  benefit  of  second-class 
postal  rates  accorded  by  section  14  to  periodi- 
cal publications,  by  the  simple  device  of  pub- 
lishing them  in  a  series,  at  regular  intervals 
of  time,  whether  such  publications  be  re- 
prints of  well-known  works  or  new  matter. 
Weekly  32-page  publications,  each  containing 
a  single  story,  complete  in  itself,  which  are 
generally  by  the  same  author,  and  carry  the 
same  character  through  the  series,  and  leave 
the  reader  to  expect  further  tales,  but  which 
contain  nothing  else  except  a  roll  of  honor, 
some  laudatory  letters  with  insignificant 
coDunent,  and  a  page  or  two  containing  an- 
swers to  inquiries,  are  not  "periodical  pub- 
lications" entitled  to  second-class  postal  rates, 
under  the  act  of  March  3,  1879,  1 14,  but  are 
*'books,"  which,  by  section  17,  take  the  higher 
third-class  rate.  Smith  ▼.  Hitchcock,  83 
Sup.  Ct  6,  8,  226  U.  S.  53,  57  L.  Ed.  109. 

PERIPHERY 

By  "periphery^  generally  is  meant  the 
outside  or  superficial  part  of  a  body.  When 
applied  to  a  sphere,  it  is  of  course  the  whole 
of  the  exterior  surface.  When  applied  to  a 
disk,  it  means,  we  think,  unless  a  larger 
meaning  is  implied,  the  outer  edge  of  the 
disk.  Motsinger  Device  Mfg.  Co.  v.  Hen- 
dricks Novelty  Co.,  149  Fed.  995,  998,  79  C. 
0.  A.505. 

PERISHABLE  PROPERTY 

Ck>m 

Corn  is  "perishable  freight,"  within  Ky. 
St  1903,  I  785,  authorizing  a  carrier  having 
unclaimed  freight  not  perishable  in  its  pos- 
session for  one  year  to  sell  the  same  at  pub- 
lic auction,  on  giving  notice  to  the  consignor 
and  consignee,  etc.,  and  to  sell  perishable 
freight  as  soon  as  it  deems  a  sale  necessary, 
on  giving  similar  notice  thereof,  and  to  re- 
tain out  of  the  proceeds  the  expenses  of 
transportation,  storage,  advertisement,  sale, 
etc  Chesapeake  &  O.  Ry.  Co.  v.  Saulsberry, 
103  a  W.  254*255,  126  Ky.  179. 

PERJURY 

See  Subornation  of  Peijury. 
See,  also,  Attempt  at  Subornation;  False 
Oath;   False  Swearing. 

Btymologically,  the  signification  of  the 
word  "perjury"  is  the  false  swearing  upon 
oath  lawfully  administered  in  some  judicial 
proceeding.  United  States  v.  Howard,  132 
Fed.  325,  338  (citing  Worcest  Diet;  2  Bouv. 
Diet  tit  "Perjury"). 

The  offense  of  "perjury"  is  committed 
when  a  lawful  oath  is  administered  in  some 
judicial  proceeding  or  in  due  course  of  Jus- 
tice to  a  person  who  swears  willfully,  abso- 
lutely, and  falsely  in  a  matter  material  to 
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the  Issue  or  point  In  question.  State  ▼.  Rash 
(Del.)  78  Atl.  405,  406,  2  Boyce,  77;  State  v. 
Thomas  (Del.)  78  Atl.  640,  641,  2  Boyce,  20. 

"Perjury"  is  an  offense  at  common  law, 
and  consists  of  willfully,  absolutely,  and 
falsely  swearing  to  a  material  matter  In  is- 
sue, where  a  lawful  oath  was  administered 
In  a  Judicial  proceeding  or. In  due  course  of 
Justice.  State  v.  ShaflCner  (DeL)  69  AtL  1004, 
1005,  6  Pennewlll,  576. 

The  elements  of  the  crime  of  **perjury"  to 
be  alleged  and  proved  are  a  Judicial  proceed- 
ing or  course  of  Justice;  the  swearing  of  de- 
fendant to  give  evidence  therein;  his  testi- 
mony; its  falsity;  and  its  materiality  to 
the  issue  or  i)oint  of  inquiry.  People  v. 
Tatum,  112  N.  Y.  Supp.  36,  38,  60  Misc.  Rep. 
311. 

The  essential  features  of  "perjury"  at 
common  law  are  the  willful  making,  when 
under  oath  in  a  Judicial  proceeding  or  court 
of  Justice,  of  a  false  statement  material  to 
the  Issue  or  point  of  inquiry.  The  offense 
consists  in  the  swearing  falsely  and  corrupt- 
ly and  not  through  mistake.  State  v.  Mercer, 
61  Atl.  220,  221,  101  Md.  535. 

False  testimony  circumstantially  mate- 
rial, or  supporting  or  giving  credit  to  a  wit- 
ness, or  discrediting  him  with  respect  to  the 
main  facts  in  issue,  is  "perjury."  People  v. 
ColUns,  92  Pac.  513,  516,  6  Cal.  App.  492. 

"Perjury"  is  committed  when  a  lawful 
oath  is  administered  in  some  Judicial  pro- 
ceeding or  due  course  of  Justice  to  a  i)erson 
who  swears  willfully,  absolutely,  and  falsely 
to  a  matter  immediately  in  issue  or  to  a  ma- 
^  terial  circumstance  having  a  legitimate  ten- 
dency to  prove  or  disprove  the  fact  imme- 
diately in  issue.  State  v.  Cline,  64  S.  B. 
591,  592,  150  N.  C.  854. 

To  constitute  "perjury,"  the  party  charg- 
ed must  take  an  oath  before  some  compe- 
tent tribunal  or  officer  that  he  will  testify, 
declare,  depose,  or  certify  truly  that  his 
written  testimony,  declaration,  or  certificate 
by  him  subscribed  was  true,  when  in  fact 
some  material  matter  so  testified,  declai'ed, 
or  certified  by  him  was  false  and  untrue,  and 
known  by  him  at  the  time  of  taking  such  oath 
to  have  been  false  and  untrue.  United 
States  V.  Richards,  149  Fed.  443,  449. 

"Perjury"  is  the  willful  assertion  as  to  a 
matter  of  fact,  opinion,  belief,  or  knowledge, 
made  by  a  witness  in  a  Judicial  proceeding 
as  part  of  his  evidence,  either  upon  oath,  or 
in  an^*  form  allowed  by  law  to  be  substituted 
for  an  oath,  whether  such  evidence  is  given 
in  open  court,  or  in  an  affidavit,  or  other- 
wise, such  assertion  being  known  to  such 
witness  to  be  false,  and  being  intended  by 
him  to  mislead  the  court,  Jury,  or  person 
holding  the  proce€»ding.  Herring  v.  State, 
46  S.  E.  876,  879, 119  Ga.  709  (quoUng  Whart. 
Or.  Law). 


A  defendant  on  trial  for  crime,  falsely 
testifying  in  response  to  questions  on  crossi- 
examinatlon  for  the  purpose  of  impeachment 
by  showing  an  Inconsistent  statement  made 
to  a  third  person,  is  guilty  of  **perjury." 
though  the  Impeaching  questions  did  not 
specify  the  time  and  place  of  the  makiDs 
of  the  statement,  so  that  he  might  have  re- 
fused to  answer  them.  State  T.  Carey.  65 
N.  EL  527,  528,  159  Ind.  504. 

"Perjury"  may  be  committed  In  the  jfiv- 
ing  of  a  deposition  which,  by  reason  of  some 
informality,  would  have  prevented  Its  recep- 
tion in  evidence  If  it  had  been  offered  at  the 
trial.  State  v.  Woolridge,  78  Pac.  333,  3:«. 
45  Or.  389  (citing  State  v.  Whittemore,  J» 
N.  H.  245,  9  Am.  Rep.  196). 

"Perjury"  cannot  be  assigned  on  tbe 
construction  by  a  witness  of  a  written  or  oral 
contract,  or  a  modification  of  such  contract, 
where  it  is  not  alleged  that  accused  has  de- 
nied that  he  made  any  certain  statements, 
or  that  he  in  terms  promised  to  do  any  cer- 
tain thing.  Schoenfeld  v.  State,  119  S.  W. 
101,  104,  56  Tex.  Cr.  R.  103,  22  T..  R.  -\.  (X.  S.) 
1216,  133  Am.  St  Rep.  956. 

**PerJury"  is  the  willful  giving,  under 
oath,  in  a  Judicial  proceeding  or  In  the  course 
of  justice,  of  false  testimony  material  to  tlie 
issue.  An  indictment  all^^g  that  aoca:wd. 
after  being  duly  sworn  by  a  Justice  of  tbe 
peace  to  testify  the  truth  on  the  ezaminlDr 
trial  of  accused  and  others  charged  with 
murder,  then  pending  before  the  Justice,  wlhi 
had  authority  to  adminLster  such  oath,  un- 
lawfully, willfully,  etc.,  tesUfied  that  he  did 
not  at  a  certain  time  and  place  have  a  cer- 
tain conversation  with  deceased,  when  in  fact 
accused  had  such  conrersatlon,  and  that  his 
testimony  so  given  was  material  and  fal»e. 
charged  **perjury,"  within  Cr.  Code  Prao. 
I  134,  providing  that  an  indictment  for  per- 
jury is  sufficient  if  it  sets  forth  the  substance 
of  'the  controversy  in  respect  to  which  tlie 
offense  was  committed,  the  court  or  officer 
before  whom  the  oath  alleged  to  be  falae  was 
taken,  that  such  court  or  person  had  author- 
ity to  administer  the  oath  with  proper  al- 
legations of  the  falsity  of  the  matter  on 
which  the  "perjury"  is  assigned.  CommoD- 
wealth  V.  Combs,  101  S.  W.  312,  314, 125  Ky. 
273  (quoting  and  adopting  the  definition  in 
Commonwealth  t.  Maynard,  15  S.  W.  52,  91 
Ky.  131). 

Defendant  and  others  conspired  to  de- 
fraud entrymen  on  public  lands  of  the  looai- 
tion  fees,  and,  in  order  to  induce  them  t»» 
enter  the  lands,  M".  represented  to  tbem  tliat 
he  was  the  agent  of  a  fictitious  corporatloD 
of  whom  a  fictitious  person  was  presldeoL 
which  corporation  desired  to  purchase  the 
land,  and  would  do  so  from  the  entrymen. 
either  for  a  specified  amount,  or  in  accord- 
ance with  an  estimate  of  timber  thereon- 
Pursuant  to  such  conspiracy,  defendants  in- 
duced the  entrymen  to  sign  and  swear  U> 
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entry  affldarlts  declaring  that  the  entrymen 
were  purchasing  the  land  for  their  own  bene- 
fit, and  not  for  speculation,  and  that  they 
had  no  contract  or  agreement  to  transfer  the 
same  after  they  had  contracted  to  convey  the 
land  to  such  corporation.  Held  that,  since 
M.  would  have  been  personally  liable  on  such 
contracts  under  the  rule  that  one  who  holds 
himself  out  as  an  agent  of  a  nonexisting 
principal  Is  personally  liable,  the  affidaylts 
were  in  fact  false  and  constituted  **perjury/* 
though  there  was  no  intention  on  defendant's 
part  at  any  time  to  carry  them  out  or  t)ur- 
chase  the  land.  Nickell  v.  United  States, 
161  Fed.  702,  707,  88  C.  C.  A.  562. 

Statutory  deflnitioiui 

The  term  "false,"  as  used  in  Pen.  Code, 
§  118,  defining  '^perjury,"  and  providing  that 
every  person  who,  having  taken  an  oath  that 
he  will  testify  truly,  willfully  and  contrary 
to  such  oath  states  as  true  any  material  fact 
which  he  knows  to  be  false,  is  guilty  of  per- 
jury, means  "false  in  fact,"  as  distinguished 
from  legal  falsity.  People  v.  Wong  Fook 
Sam,  79  Pac.  848,  850,  146  Cal.  114. 

Under  the  statute  defining  ''perjury" 
as  the  willful  false  swearing  to  a  material 
matter,  a  sworn  notice  delivered  to  a  sheriff, 
In  which  defendant  testified  that  he  was  the 
owner  of  certain  property  levied  on,  and  had 
bought  and  paid  for  the  same,  could  not 
constitute  perjury,  except  on  a  finding  that 
such  statements  were  untrue  in  fact.  State 
V.  Hulsman,  126  N.  W.  700,  701,  147  Iowa, 
572. 

Pen.  Code,  §  96,  declares  that  a  person 
who  swears  or  affirms  that  any  testimony, 
declaration,   deposition,  certificate,  affidavit, 
or  other  writing  by  him  subscribed  is  true 
on  any  occasion  in  which  an  oath  Is  required 
by   law,   and   who   willfully  and   knowingly 
testifies,  declares,  deposes,  or  certifies  falsely 
in  any  material  matter,  or  states  in  his  tes- 
timony,   declaration,  deposition,  affidavit,  or 
certificate  any  material  matter  to  be  true 
which    he   knows   to   be  false,   is   guilty   of 
"perjury."    People  ex  rel.  Hegeman  v.  Corri- 
gan,  113  N.  Y.  Supp.  504,  511,  129  App.  Div. 
62. 

Snyder's  Comp.  Laws  1909,  f  2176,  de- 
fines "perjury"  as  follows:  Every  person  who, 
having  taken  an  oath  that  he  will  testify, 
declare,   depose,  or  certify  truly  before  any 
competent  tribunal,  officer,  or  person  in  any 
of  the  cases  in  which  such  an  oath  may  by 
law  be  administered,  willfully  and  contrary 
to  .such  oath  state  any  material  matter  which 
he  know&  to  be  false  is  guilty  of  "perjury." 
An   indictment  under  this   statute,   alleging 
that  the  clerk  of  the  court  before  whom  the 
false  oath  was  alleged  to  have  been  taken 
had    authority  to   administer  it  sufficiently, 
averred  tliat  the  court  had  jurisdiction  of  the 
cause  In  which  the  perjury  was  committed. 
Gray  v.   State,  111  Pac.  825,  827,  4  Okl.  Cr. 
292,  32  I*.  K.  A.  (N.  S.)  142. 


f  Construing  Ballinge<r*s  Ann.  Codes  &  St. 
I  7185  (Pierce's  Code,  |  1695),  declaring  guil- 
ty of  "perjury"  a  person  who,  having  sworn 
to  testify  truly,  willfully,  and  contrary  there- 
to, states  as  true  material  matter  which  he 
knows  to  be  false,  vrith  section  7191  (section 
1701),  making  an  unqualified  statement  of 
what  one  does  not  know  to  be  true  equivalent 
to  a  statement  of  what  he  knows  to  be  false, 
the  common-law  and  statutory  crimes  are 
substantially,  if  not  identically,  the  same, 
and  a  common-law  indictment  is  good  under 
the  statute.  State  v.  Eaid,  104  Pac.  276, 
276,  55  Wash.  302,  33  L.  R.  A.  (N.  S.)  946. 

Section  2183,  Comp.  Laws  1909,  which  de- 
clares that  an  "unqualified  statement  of  that 
which  one  does  not  know  to  be  true  is  equiva- 
lent to  a  statement  of  that  which  one  knows 
to  be  false,"  is  no  part  of  the  definition  of 
"perjury."  Rose  v.  State,  127  Pac.  873,  879, 
8  Okl.  Cr.  294. 

Prooeedlnc*  in  whlok  oatk  wtm  acbnla- 
iitered 

It  is  necessary  to  constitute  "perjury," 
under,  as  well  as  independently  of,  Rev.  St. 
§  2033  (Ann.  St.  1906,  p.  1348),  that  the  false 
oath  or  testimony  be  given  in  some  matter 
or  proceeding  before  some  court,  tribunal,  or 
public  body  or  officer.  State  v.  Kosldwesky, 
128  S.  W.  741,  743,  228  Mo.  351. 

Under  B.  &  C.  Comp.  S  82,  requiring 
every  pleading  to  be  verified  to  the  effect  that 
the  party  believes  it  to  be  true,  and  under 
section  1875,  making  it  "perjury"  for  one  of 
whom  an  oath  is  required  by  law  to  willfully 
swear  falsely  respecting  any  matter  concern- 
ing which  the  oath  Is  required,  a  verification 
of  a  complaint  by  a  plaintiff  stating  that  the 
complaint  was  true  as  he  verily  believed  was 
perjury,  if  willfully  fase.  State  v.  Luper 
(Or.)  95  Pac.  811,  814. 

The  false  swearing  of  any  officer  of  any 
benefit  society  or  co-operative  insurance  cor- 
poration on  any  examination  by  the  superin- 
tendent of  insurance,  under  Laws  1909,  c.  300, 
adding  section  63  to  the  insurance  law  (Con- 
sol.  Laws,  c.  28),  upon  a  subject  material 
thereto,  constitutes  "perjury."  People  v. 
Reed,  123  N.  Y.  Supp.  305,  309,  66  Misc.  Rep. 
425. 

Under  Timber  &  Stone  Act  June  3, 1878,  c. 
151,  S 1,  20  Stat  89.  which  requires  applicants 
to  purchase  land  thereunder  to  file  a  verified 
written  statement,  and  after  the  required 
publication  of  notice  to  "furnish  to  the  reg- 
ister of  the  Land  Office  satisfactory  evidence" 
of  certain  facts,  the  regulations  of  the  Land 
Department,  requiring  such  evidence  to  be 
in  the  form  of  depositions  under  oath,  are 
in  furtherance  of  the  purposes  of  the  statute 
and  valid,  and  false  swearing  in  either  the 
preliminary  statement  or  in  such  depositions 
constitutes  the  crime  of  "perjury"  and  an  of- 
fense against  the  United  States,  under  Rev. 
St.  §  5392.  Van  Gesner  v.  United  States, 
153  Fed.  46,  47,  52,  82  O.  C.  A.  180. 
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Rev.  St  1 5392,  declares  that  whoever,  hav- 
Uig  taken  an  oath  before  a  competent  tribu- 
nal, omcer,  or  person  in  any  case  in  which 
a  law  of  the  United  States  authorizes  an 
oath  to  be  administered,  that  he  shall  tes- 
tify truly,  etc.,  shall  willfully  and  contrary 
to  such  oath  state  any  material  matter 
which  he  does  not  believe  to  be  true,  is 
^ilty  of  perjury  and  shall  be  fined  not  more 
than  $2,000  and  imprisoned  not  more  than 
five  years.  Section  6393  provides  that  who- 
ever procures  another  to  commit  perjury  is 
^ilty  of  subornation  of  perjury  and  punish- 
able as  prescribed  in  the  preceding  section. 
Bankr.  Act  July  1,  1898,  c  541,  §  29,  30  Stat 
554,  provides  that  a  person  shall  be  punished 
by  Imprisonment  for  not  to  exceed  two  years 
on  conviction  of  having  knowingly  and  fraud- 
ulently made  a  false  oath  in  or  in  relation  to 
any  proceeding  in  bankruptcy.  Held,  that 
false  swearing  in  bankruptcy  proceedings, 
constituted  "perjury,"  within  sections  5392, 
5393,  Bankr.  Act  1898,  |  29,  being  regarded 
merely  as  changing  the  punishment  for  per* 
jury  committed  in  bankruptcy  proceedings; 
and  hence  suborning  a  witness  at  a  hearing 
in  bankruptcy  to  commit  perjury  constituted 
an  offense  within  sections  5392,  5393.  Ep- 
stein V.  United  Stetes,  196  Fed.  854,  366, 
lie  O.  O.  A.  174. 


Adminlatratioii,  fo; 
oath 


and  maktiig  of 


"Perjury"  cannot  be  assigned  of  an  oath 
not  required  by  law.  United  States  v.  Du- 
pont,  176  Fed.  823,  824. 

In  an  indictment  for  •'perjury,"  a  direct 
averment  that  accused  was  sworn  is  unneces- 
sary, since  the  term  "perjury,"  of  its  own 
force,  implies  an  oath  lawfully  administered, 
whether  the  crime  charged  is  common-law 
perjury  or  statutory  false  swearing.  State 
V.  Webber,  62  Ati.  1018, 1019,  78  Vt  463. 

To  make  a  valid  oath  for  the  falsity 
of  which  "perjury"  will  lie,  there  must  be 
in  some  form,  in  the  presence  of  a  person  au- 
thorized to  administer  it,  an  unequivocal  and 
present  act,  by  which  affiant  consciously 
takes  upon  himself  the  obligation  of  an  oath. 
If  the  false  oath  charged  is  a  written  state- 
ment, sworn  to  by  defendant,  it  is  immaterial 
whether  the  oath  was  administered  before 
or  after  the  statement  was  reduced  to  writ- 
ing and  signed;  the  material  point  being  that 
defendant  was  sworn.  Markey  v.  State,  37 
South.  53,  59,  47  Fla.  38. 

"Perjury"  Is  a  false  statement,  written 
or  verbal,  deliberately  and  falsely  made  un- 
der the  sanction  of  an  oath  or  affirmation 
legally  administered,  under  circumstances 
where  an  oath  or  affirmation  is  required  by 
law,  or  is  necessary  for  the  prosecution  or 
defense  of  any  private  right,  or  for  the 
ends  of  public  justice.  Warren  v.  State 
(Tex.)  122  S.  W.  541,  542. 

By  section  356  of  article  27  of  the  Ck>de, 
false  swearing  in  an  affidavit  required  by 


law  to  be  taken  is  made  "perjQxy*'*  Tbe 
oath  in  such  cases  must  have  been  taken  In 
the  presence  of  an  officer  or  tribunal  anthor- 
ized  to  administer  it,  but  the  competency  of 
the  person  who  reads  the  words  of  the  oatk 
to  the  witness  and  does  the  ministerial  part 
of  its  administration  is  not  materlaL  He 
may  be  a  clerk  or  his  deputy  or  other  persoo. 
State  V.  Mercer,  61  AtL  220,  221,  101  Md 
635. 

Xnowledse  of  falsity  of  oaib 

.  A  criminal  and  corrupt  intent  ia  a  vital 
element  of  "perjury."  Rose  v.  States  127 
Paa  873,  879,  8  OkL  Cr.  294. 

"Perjury"  consists  not  merely  in  swear- 
ing to  some  material  statement  which  is  not 
true,  but  in  willfully,  intentionally,  and  cor- 
ruptly falsifying  under  oath.  State  ▼.  Looii 
123  N.  W.  962,  963,  146  Iowa,  170. 

"Perjury"  consists  in  swearing  wUlfally 
and  corruptly  contrary  to  witness*  belief,  not 
in  swearing  rashly  and  inconsiderately  ac- 
cording to  his  beliet  Pilgrim  ▼.  State,  104 
Pac.  383,  388,  3  Okl.  Cr.  49. 

The  crime  of  "perjury"  or  false  swear- 
ing involves  a  willful,  corrupt  misstatement 
of  a  fact,  in  that  the  witness  willfully  tes- 
tifies to  a  fact  as  true  which  he  knows  to  be 
untrue,  or  so  testifies  to  a  fact  as  being 
within  his  knowledge  when  he  knows  that 
it  is  not,  and  does  not  consist  in  swearlns 
rashly  or  inconsiderately,  according  to  be- 
lief. Johnson  v.  Featherstone^  133  S.  W. 
753,  754,  141  Ky.  793. 

"Perjury"  consists  in  the  willfal  giving, 
under  oath  or  affirmation,  of  falae  testimony 
material  to  the  issue  or  point  of  inquiry, 
before  a  court  or  tribunal  having  legal  au- 
thority to  inquire  into  the  cauae  or  matter 
under  investigation,  and,  in  a  proeecution 
therefor,  it  is  incumbent  on  the  state  to  show 
that  the  accused  made  the  alleged  false  state- 
ments, knowing  them  to  be  false,  or  nnder 
circumstances  from  knowledge  may  be  Inh 
puted  to  him.  In  other  words,  that  the  oath 
was  willfully  and  corruptly  false.  State  v. 
Smith,  83  Pac.  865,  866,  47  Or.  485  (cithig 
Hughes,  Crim.  Proced.  {  1582). 


Under  Burns'  Ann.  St  1908,  |  2375. 
making  one  guilty  of  "perjury"  who  swears 
willfully  and  falsely  touching  a  matter  ma- 
terial to  the  point  in  question,  perjoty  is 
the  willful  giving  of  false  testimony,  and  it 
exists  only  where  there  is  the  spedfie  Intent 
to  testify  falsely,  and  the  falsity  of  the  tes- 
timony and  knowledge  thereof  are  the  ele- 
ments of  the  offense,  and  a  false  statement 
made  through  surprise,  mistake,  or  inad- 
vertence is  not  perjury.  Indianapolis  Trac- 
tion &  Terminal  Ck>.  y.  Henby,  97  N.  K.  313, 
319,  178  Ind.  239. 

At  common  law  'loerjury"  was  defined 
to  be  a  "willful,  false  oath,  by  one  who,  be- 
ing  lawfully  required  to  depose  the  truth  ia 
any  Judicial  proceeding,  swears  abaoliitely 
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in  a  matter  material  to  the  point  In  qne9- 
tion,  whether  he  believed  It  or  not"    2  Chit. 
Cr.  li.  302.    Thus  the  olTense  had  to  be  "will- 
ful/' but  it  was  well  settled  at  common  law 
that  the  nse  of  that  identical  word  in  an  in- 
dictment was  not  necessary ;  it  being  implied 
from  the  words  "falsely,  malidonsly,  wick- 
edly,  and  cormptly."    2   Chit.  Cr.  K  309; 
Ar.  Cr.  PL  429;    Id.  61,  62.     This  seems  to 
be  contrary  to  the  mling  in  United  States  ▼. 
Edward,  43  Fed.  67.    Hawkins  lays  it  down 
in  discussing  the  word  *'willfnl/'  "it  must  ap- 
pear by  the  proof  to  have  been  so;"  and  he 
defines  it  as  being  an  oath  taken  with  some 
degree  of  deliberation;    and  if  it  was  the 
result  of  wealmess  in  the  witness,   rather 
than  perversity,  or  was  occasioned  by  sur- 
prise or  inadvertency,  it  could  not  be  taken 
at  common  law  to  be  voluntary  and  corrupt 
perjury.    1  Hawk.  P.  0.  319, 1  2.    If  the  tes- 
timony was  induced  by  duress,  it  could  not 
be  said  to  be  willful,  and  it  may  be  safely 
affirmed  that,  at  common  law,  use  of  equiva- 
lents for  the  word  "willful"  was  well  es- 
tablished, but  the  question  assumes  a  dif- 
feret  phase  when  we  come  to  consider  the 
authorities  arising  under  the  English  Stat- 
ute of  Elizabeth  <6  Eliz.  c  9),  in  which  the 
words   were  "willfully  and  corruptly   com- 
mit any  manner  of  willful  perjury."    United 
States  V.  Howard,  132  Fed.  325,  360. 

IflaterlaUty  of  statement 

It  is  fundamental  that,  to  sustain  a 
charge  of  "perjury,"  the  alleged  unlawful 
swearing  must  be  with  reference  to  a  matter 
tbat  is  material  in  the  action  in  which  the 
testimony  which  is  alleged  to  be  false  is 
Siven.  Shevalier  v.  State,  123  N.  W.  424,  425, 
85  Keb.  366,  19  Ann.  Cas.  361  (citing  Coke, 
Inst.  164;  Hood  v.  State,  44  Ala.  81;  Peo- 
ple y.  Collier,  1  Mich.  137,  48  Am.  Dec.  699; 
State  v.  Anderson,  2  N.  E.  332,  103  Ind.  170 ; 
State  ▼.  Hayward  [S.  C]  1  Nott  &  McC.  546; 
I>llcher  V.  State,  39  Ohio  St  130;  30  Cyc, 
p.  1435;  Gandy  v.  State,  36  N.  W.  817,  23 
r^eb.  436). 

To  constitute  "perjury,*'  the  false  testi- 
mony must  be  given  concerning  a  material 
matter  under  investigation.  A  witness  can- 
not be  convicted  of  "perjury"  for  false  testi- 
mony which  he  immediately  thereafter  fully 
ejcplained,  so  that  the  whole  constituted  a 
tx-othful  statement  of  the  fact  People  v. 
Oillette,  111  N.  Y.  Supp.  133,  138,  126  App. 
I>i V.  665  (citing  Wood  v.  People,  59  N.  Y.  117 ; 
People  v.  Root,  87  N.  Y.  Supp.  962,  94  App. 
IMv.  84). 

*'  'Perjury*  is  a  crime  committed  when  a 
lA-veful  oath  is  administered  by  any  one  that 
liatli  authority,  to  any  person,  in  any  judicial 
pi-ooeedlng,  who  sweareth  absolutely  and 
Ai.lsely  in  a  matter  material  to  the  issue,  or 
oause  in  question,  by  their  own  act,  or  by  the 
subordination  of  others.**  The  materiality  of 
^t&e  f^lse  testimony  is  an  essential  element  of 
•«pox^nry,^  both  at  common  law  and  under  the 


statutes.  People  ▼.  Teal,  89  N.  B.  1086, 1089, 
196  N.  Y.  872,  25  L.  R.  A.  (N.  g.)  120,  17  Ann. 
Cas.  1175  (quoting  and  adopting  the  definition 
in  Ck>ke,  3  Inst  165). 

To  constitute  "perjury,**  the  false  state- 
ments must  be  material  or  such  as  tend  to 
influence  the  determination  of  the  issues.  It 
is  not  necessary  that  the  matter  should  be 
directly  and  immediately  material,  but  it  is 
sufficient  if  so  connected  with  the  matter  at 
issue  as  to  have  a  legitimate  tendency  to 
prove  or  disprove  some  fact  that  is  material, 
and  it  may  be  assigned  on  false  statement 
affecting  credibility  of  a  witness  whose  testi- 
mony was  material  to  the  main  issue.  Ordi- 
narily the  materiality  of  the  testimony  is  for 
the  court  Coleman  v.  State,  118  Pac.  694, 
600,  6  OkL  Cr.  252. 

A  willfully  false  statement  in  an  oath  to 
an  application  for  a  patent,  made  as  required 
by  Rev.  St.  |  4892,  that  the  applicant  verily 
believes  himself  to  be  the  original,  first,  and 
sole  inventor  of  the  device  for  which  the  pat- 
ent is  sought,  is  of  a  material  matter,  and 
constitutes  "perjury,"  within  Rev.  St  i  5392. 
United  States  v.  Patterson,  172  Fed.  241,  247. 

Under  Pen.  Code,  I  118,  providing  that 
every  person  who,  having  taken  oath  to  testi- 
fy truly  before  a  competent  tribunal,  states 
as  true  and  material  matter  which  he  knows 
to  be  false  is  guilty  of  "peijuzy/*  an  indict- 
ment for  perjury  must  show  the  alleged 
false  statement  to  be  material  to  the  issue, 
either  by  showing  an  action  at  issue  in  a 
court  of  competent  jurisdiction,  and  alleging 
that  the  testimony  was  willfully  and  feloni- 
ously false,  and  was  material  to  the  issue, 
or  by  setting  forth  the  nature  of  the  issue 
and  the  evidence  given  thereon,  so  that  it 
may  be  seen  that  the  testimony  on  which  the 
perjury  is  assigned  was  material  as  a  matter 
of  law.  People  v.  Schweichler,  117  Pac  939, 
940,  16  Cal.  App.  738. 

On  a  trial  for  "perjury,"  committed  by 
accused  while  a  witness  on  the  preliminary 
examination  of  L.  on  a  charge  of  murder,  it 
appeared  that  the  state  sought  to  show  that 
L.  rode  a  gray  horse  to  the  place  where  the 
killing  occurred,  and  that  he  returned  after 
killing  decedent.  The  defense  was  an  alibi. 
Accused  testified  on  the  examination  that,  on 
the  day  of  the  killing,  he  saw  T.  riding  a 
gray  horse  in  the  town  near  the  place  where 
the  killing  occurred,  and  that  he  remained 
there  for  about  an  hour.  Held,  that  the 
court  properly  determined  that  the  testimony 
was  material.  Barre  v.  State,  139  S.  W. 
641,  642,  99  Ark.  629. 

Kirby's  Dig.  |  1968,  defines  "perjury"  as 
the  willful  and  corrupt  swearing  falsely  to 
any  material  matter  in  any  cause,  etc.,  before 
any  court  ofllcer  having  authority  by  law  to 
administer  oaths.  Section  1970  makes  it  suf- 
ficient, in  indictments,  to  set  forth  the  sub- 
stance of  the  offense,  together  with  the  prop- 
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er  averments  to  falsify  the  matter  wherein 
the  perjury  is  charged,  without  setting  forth 
any  part  of  the  record,  proceeding,  or  pro- 
cess. Held,  that  the  false  testimony  may  be 
shown  to  he  material,  either  by  direct  aver- 
ment, or  by  allegations  from  which  their  ma- 
teriality appears,  and,  if  a  direct  averment 
is  made,  the  question  of  materiality  becomes 
one  of  proof  of  that  averment;  the  indict- 
ment being  insufficient  only  if  no  averment 
of  materiality  is  made.  Smith  v.  State,  120 
S.  W.  985,  986,  91  Ark.  200. 

"If  the  matter  falsely  sworn  to  is  dr- 
cumstantLally  material,  or  tends  to  support 
and  give  credit  to  the  witness  in  respect  to 
the  main  fact,  it  is  'perjury.' "  Code  Cr. 
Proc.  §  569,  relating  to  the  qualifications  of 
bail,  provides  that  a  surety  must  be  a  resi- 
dent and  a  householder  or  free  holder,  worth 
the  amount  specified  in  the  undertaking,  ex? 
elusive  of  exempt  property.  Section  572  re- 
quires the  sureties  to  justify  in  all  cases  by 
afiidavit  taken  before  the  magistrate.  Sec- 
tion 573  permits  the  district  attorney  or  mag- 
istrate to  further  examine  sureties  upon  oath 
concerning  their  sufficiency  in  such  manner 
as  the  magistrate  may  deem  proper.  Section 
575  provides  that,  when  the  examination  is 
closed,  the  magistrate  must  make  an  order 
either  allowing  or  disallowing  bail,  etc.  A 
proposed  surety  on  a  bail  bond  appeared  be- 
fore a  magistrate  and  answered  questions  as 
to  his  qualifications,  and  signed  the  bail  bond 
and  afiidavit  of  qualification,  in  which  he 
swore  that  he  was  a  resident  freeholder  and 
was  worth  $1,000  over  and  above  his  just 
debts  and  liabilities ;  that  his  property  con- 
sisted of  a  certain  described  house  and  lot 
of  land  worth  a  certain  sum;  and  that  the 
title  was  recorded  in  his  name  at  the  otRce  of 
the  register  of  the  county.  His  statements  as 
to  the  ownership  of  the  property  were  false, 
and  were  known  by  him  to  be  false.  Held, 
that  the  false  statements  constituted  "per- 
jury," since  the  sufficiency  of  the  surety  on  a 
ball  bond  is  the  subject  of  judicial  inquiry, 
and  the  statements  made  in  the  affidavit  of 
the  proi)osed  surety  were  material  to  such 
issue.  People  v.  Davis,  107  N.  Y.  Supp.  426, 
429,  122  App.  Div.  569. 

Willfully  and  knowingly  testifying  to  an 
immaterial  fact  is  not  "i)erjury."  It  is  not 
necessary,  however,  that  the  indictment 
charge  that  any  or  all  of  the  statements 
therein  alleged  to  hav^  been  made  by  defend- 
ant were  material  or  were  of  and  concerning 
a  matter  material  in  the  proceeding  then  be- 
ing conducted,  provided  the  facts  which  are 
set  forth  therein  are  sufficient  in  themselves 
to  show  that  the  sworn  statements  alleged  to 
be  false  were  material.  But  the  materiality 
must  be  shown  in  the  indictment  itself,  either 
by  direct  statement  or  by  the  facts  stated 
therein.  An  indictment  for  "perjury,"  com- 
mitted during  an  examination  of  accused  In 
■   proceeding  by  the  superintendent  of  In- 


surance, relating  to  the  affairs  of  the  insur- 
ance company  at  which  he  was  an  officer, 
alleged  that  it  became  material  In  such  in- 
quiry whether  a  contract  between  accused 
and  the  corporation,  requiring  it  to  pay  him 
three  cents  from  each  quarterly  capita  tax 
paid  by  every  member,  and  one-half  cent 
from  each  monthly  rate  payment  on  certifl- 
cates  issued,  was  a  UabiUty  of  the  corpora- 
tion, whether  the  contract  was  valuable  and 
was  binding  and  a  legal  claim  against  it. 
and  whether  the  corporation  owed  defendant 
thereunder,  and  that  defendant  falsely  and 
willfully  testified  that  he  thought  the  con- 
tract was  a  liability  of  the  corporation  and 
believed  that  it  was  binding  upon  it  and  was 
valuable,  and  that  he  considered  that  the  cor- 
poration owed  him  thereunder,  when  accused 
well  knew  that  the  facts  were  contrary  to  hU 
statement  of  what  he  thought,  believed,  or 
considered  them  to  be.  Held,  that  the  indict- 
ment did  not  show  false  testimony  as  to  a 
material  question  of  fact,  the  validity  and 
existence  of  the  contract  being  questions  of 
law  upon  which  accused's  opinion  conid  not 
be  material,  and  hence  the  indictment  was 
insufficient.  People  v.  Peck,  130  N.  Y.  Supp. 
967,  969,  146  App.  Div.  266. 

PERMANENCY— PERMANENT 

The  word  "permanent"  la  not  equivalent 
to  "perpetual"  or  "unending"  or  "lifelonir" 
or  "unchangeable."  Soule  v.  Soule,  87  Pac. 
205,  208,  4  Cal.  App.  97  (citing  BLshop,  Mar., 
Div.  &  Sep.  I  1386;  And.  Law  Diet.  q.  v.; 
Abbott  Law  Diet.;  Bouv.  Law  Diet). 

"Permanency,"  in  the  legal  acceptation  of 
the  term,  does  not  include  the  idea  of  absao- 
lute,  but  only  of  practical,  IrremediabiUtr. 
Coleman  v.  Bennett,  69  S.  W.  734,  737.  Ill 
Tenn.  705. 

The  term  "permanent"  as  used  in  deci- 
sions indicating  that  personal  proi)erty  of  a 
tangible  character,  to  become  taxable,  ma<t 
have  acquired  a  situs  of  a  permanent  nature 
within  the  Jurisdiction  of  the  authority  seek- 
ing to  levy  the  tax,  while  it  may  not  mean 
the  continued  and  unchangeable  location  of 
the  property  at  a  given  place,  does  intend  to 
include  the  idea  of  location  which  to  not  of 
a  temporary  or  fleeting  character.  Oromer 
V.  Standard  Dredging  Co.,  32  Sup.  Ct  490. 
505,  224  U.  S.  362,  377,  66  L.  Ed.  SOL 

Citizens  of  a  city,  through  plaintiff,  a? 
trustee,  donated  conditionally  a  sum  of  mon- 
ey to  defendant,  for  which  he  gave  hU  note. 
payable  In  10  years,  but  subjinrt  to  certain 
conditions,  evidenced  by  a  written  contract 
attached,  which  provided  that  defendant 
should  reconstruct  and  operate  a  mannfftctui^ 
ing  plant  in  the  dty  and  employ  therein  a 
number  of  workmen,  estimated  at  from  40  to 
75;  that  he  should  be  credited  on  the  note 
with  10  per  cent,  of  the  amount  paid  out  In 
salaries   and   wages  in  the   business^  and 
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should  contlnae  to  operate  the  plant  in  good 
faith  until  the  note  was  fully  paid  in  such 
manner.  It  farther  provided  that,  in  the 
event  of  the  "abandonment  and  permanent 
stopping  of  the  operation  of  said  plant"  be- 
fore the  note  was  so  paid,  any  balance  due 
thereon  should  be  repaid  and  should  become 
at  once  due  and  payable.  Held,  that  the 
word  "permanent,"  as  employed  in  this  con- 
tract, did  not  mean  forever  tixed  and  un- 
changeable, but  was  used  in  contradistinction 
to  ''temporary,*'  as  therein  defined,  and  meant* 
a  continued  condition  of  stoppage  for  other 
than  the  temporary  causes  stated,  and  which 
is  Indefinite  and  uncertain  as  to  the  time  it 
will  endure,  and  that  temporary  stoppages  in 
operation,  caused  by  strikes,  fire,  elements, 
unavoidable  accidents  or  other  legitimate 
causes  for  the  temporary  stopping  of  said 
business,  were  not  to  be  construed  as  a  breach 
of  the  contract  Castle  v.  Logan,  140  Fed. 
707,  709,  72  C.  C.  A.  201. 

Temporary  distiiigiiiiked 

See  Temporary. 

PERMANENT  ABODE 

A  "permanent  abode"  is  a  home  which  a 
party  may  leave  as  interest  or  whim  may 
dictate,  but  which  he  has  no  present  intent 
to  abandon.  Sullivan  v.  Detroit,  Y.  &  A.  A. 
li.  Co.,  98  N.  W.  756,  760,  135  Mich.  661,  64 
U  K.  A.  673,  106  Am.  St  Rep.  403  (citing 
Dale  v.  Irwin,  78  111.  170). 

In  determining  a  voter's  residence,  with- 
in General  Election  Law,  f  66,  providing  that 
a  "permanent  abode"  is  necessary  to  consti- 
tute a  residence,  the  rules  are  reasonably  well 
settled  that  a  man  must  have  a  residence  or 
domicile  somewhere,  which,  when  once  gain- 
ed, remains  until  a  new  one  is  acquired,  and 
that  a  man  can  have  but  one  domicile  at  a 
time.  Welch  v,  Shumway,  83  N.  E.  549,  550, 
559,  2,'52  111.  54. 

PERHANENT  AlilMONT 

**I*ermanent  alimony"  is  a  gross  sum 
awarded  to  the  wife  on  dissolution  of  a  mar- 
riage to  aid  in  her  support  Primarily  it  sig- 
nifies not  a  certain  portion  of  the  husband's 
estate;  the  controlling  element  being  a  com- 
pulsory contribution  on  his  part  for  her  sup- 
port and  maintenance  under  the  obligations 
of  the  marriage  contract  Kiplinger  v.  Kip- 
linger,   138  N.  W.  230,  232,  172  Mich.  552. 

"Permanent  alimony*'  is  an  incident  to 
and  flo'ws  from  the  decree  of  legal  separa- 
tion, and  is  granted  only  after  the  merits  of 
the  case  bave  been  determined.  McFariane  v. 
McFarlane,  73  Pac.  203.  205,  43  Or.  477  (quot- 
ing and  adopting  definition  in  Stewart,  Mar. 
&  Div.  §  392). 

■*  'Maintenance'  and  ^permanent  alimo- 
ny' are  synonymous  terms,  and  mean  an  al- 
lowance in  money  to  be  recovered  on  decree 
of  divorce  from  the  party  in  fault  for  the 
support  of  the  innocent  party."    Huffman  v. 


Huffman,  86  Pac.  503,  60S»  47  Or.  610,  114 
Am.  St.  Rep.  943. 

"Permanent  alimony"  is  that  provision 
which  the  law  makes  for  the  support  of  a 
wife,  or  of  her  who  was  a  wife,  out  of  the 
estate  of  the  husband  after  separation,  in 
lieu  of  his  common-law  obligation  to  support 
her  as  his  wife  if  they  should  have  contin- 
ued living  together.  Tuttle  v.  Tuttle,  128  N. 
W.  695,  697,  26  S.  D.  545. 

The  word  "permanent"  is  not  equivalent 
to  "perpetual"  or  "unending"  "lifelong"  or 
^'unchangeable";  and  the  term  "permanent 
alimony,"  as  used  in  the  decree  of  a  court, 
merely  designates  the  character  of  the  ali- 
mony which  is  awarded,  rather  than  the 
amount  to  l>e  paid,  or  the  time  during  which 
the  payment  should  continue.  Alimony 
awarded  by  a  final  decree  of  divorce  is  dea* 
ignated  as  "permanent"  in  contradistilDction 
from  that  which  is  awarded  during  the  pend- 
ency of  the  action,  which  is  designated  as 
"temporary."  Permanent  alimony  is  there- 
fore subject  to  increase  or  diminution  by  the 
court.  Soule  v.  Roule,  87  Pac.  205,  208,  4  Cal. 
App.  97  (citing  Bishop,  Mar.,  Div.  &  Sep.  | 
1386;  And.  Law  Diet,  q.  v.;  Abbott,  I^w 
Diet;  Bouv.  Law  Diet;  Stewart,  Mar."  & 
Div.,  §  360;  Ex  parte  Spencer,  23  Pac.  395, 
83  Cal.  460,  17  Am.  St.  Rep.  266;  Wolff  v. 
Wolff,  36  Pac.  767,  102  Cal.  433;  Ex  parte 
Hart,  29  Pac.  774,  94  Cal.  254). 

PERMAmBlTT  DAMAGE 

"Permanent  damages"  are  those  for 
which  but  one  recovery  may  be  had;  com- 
pensation for  all  the  injury  the  property  has 
sustained  in  the  past  and  will  sustain  in  the 
future  being  included.  McHenry  v.  City  of 
Parker.sburg,  66  S.  E.  750,  751,  66  W.  Va. 
533,  29  L.  B.  A.  (X.  S.)  860. 

Where  a  railway  company  has  entered 
land  under  a  claim  of  right  to  do  so,  and 
has  constructed  a  road  thereon,  and  is  op- 
erating it  under  a  legislative  charter,  eject- 
ment does  not  lie  to  oust  it,  and  it  cannot  be 
subjected  to  successive  actions  of  trespass; 
the  owner's  remedy  being  an  award  of  "per- 
manent damages"  including  recovery  for  the 
entire  wrong,  past,  present,  and  prospective, 
and,  on  payment  of  such  damages,  an  ease- 
ment passes  to  the  company  as  in  condemna- 
tion proceedings.  Porter  v.  Aberdeen  &  R. 
F.  R.  R.,  62  S.  E.  741,  743,  148  N.  C.  563. 

PERMANENT  DOOR 

A  door  intended  to  be  maintained  in  a 
mine  as  long  as  coal  remains  to  be  mined  and 
removed  is,  regardless  of  the  amount  of  ooal 
in  the  entry  closed  by  the  door,  a  "permanent 
door,"  within  the  meaning  of  Hurd's  Rev.  St. 
1003,  p.  1261.  c.  93,  §  19.  cl.  "e,"  requiring 
permanent  doors  to  be  so  adjusted  as  to  close 
automatically.  Madison  Coal  Go.  v.  Hayes, 
74  N.  E.  755,  756,  215  lU.  625. 
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'Permanent  employment''  means  em- 
ployment  for  an  Indefinite  time,  whidi  may 
be  severed  by  either  party.  The  term  •'per- 
manent employment/*  as  used  in  a  contract 
whereby  a  corporation  agreed  to  give  an  at- 
torney permanent  employment  as  counsel  if 
he  would  render  certain  services  and  the 
scheme  involved  should  prove  a  success,  is 
satisfied  by  his  employment  thereafter  for 
the  period  of  a  year  at  a  fixed  salary.  Sul- 
Uvan  V.  Detroit,  Y.  &  A.  A.  B.  CJo^  d8  N.  W. 
756,  700,  135  Mich.  661.  64  L.  R.  A.  673,  106 
Am.  St  Rep.  403  (quoting  Bouv,  Law  Diet). 

"Permanent  employment'  is  understood 
as  meaning  that  so  long  as  an  employer  is 
engaged  in  his  present  wor]^,  and  has  work 
which  the  employ^  can  do,  and  desires  to  do, 
and  so  long  as  the  employ^  is  able  to  do  the 
work  satisfactorily,  the  employer  will  em- 
ploy him.  Hall  v.  Hardaker,  55  South,  977, 
d80,  61  Fla.  267  (adopting  definition  in  Car- 
nlg  V.  Carr,  46  N.  E.  117.  167  Mass.  644,  35 
L.  R.  A.  512,  57  Am.  St  Rep.  488). 

Where,  as  a  part  of  a  contract  for  the  set- 
tlement of  a  cause  of  action  for  injuries  to 
a  servant,  it  was  agreed  that  he  should  have 
subsequent  '^permanent  employment"  as  a 
switch  tender,  it  was  necessarily  implied  that 
the  contract  should  continue  only  as  long  ab 
the  road  continued  in  business  at  the  place 
where  plaintiff  was  employed,  and  he  re- 
mained willing  and  able  to  render  the  serv- 
ices properly,  and  conformed  to  defendant's 
nilee.  Louisville  &  N.  R.  Co.  v.  Cox,  141  S. 
W.  389,  392,  145  Ky.  667. 


y.  Houck,  97  a  W.  983,  968,  129  Mo.  App. 
634  (citing  Texaa  &  P.  R.  Co.  ▼.  Maraball,  10 
Sup.  Ct  846,  136  U.  a  395,  84  L.  Ed.  383). 

A  contract  by  a  railroad  to  permanently 
establish  its  terminus  at  a  certain  city  is 
satisfied  and  performed  when  it  estabUshea 
and  keeps  a  depot,  and  sets  in  operation  our 
works  and  machine  shops,  and  keeps  tbem 
going  for  eight  years,  and  until  the  interests 
of  the  railroad  company  and  the  public  de- 
mand the  removal  of  some  or  all  of  these 
subjects  of  the  contract  to  some  other  place. 
This  was  the  establishment  at  that  point  of 
the  things  contracted  for  in  the  agreement 
It  was  the  fair  meaning  of  the  worda  *l)er 
manent  establishment,"  as  there  was  no  In- 
tention at  the  time  of  removing  or  abandon- 
ing them.  The  word  ''permanent"  doea  not 
mean  forever,  or  lasting  forever,  or  existing 
forever.  Western  Union  Tel.  Co.  y.  Pennsyl- 
vania Co.,  129  Fed.  849,  867.  64  C.  a  A.  2S5. 
68  L.  R.  A.  968  (citing  Texas  &  P.  R.  Co.  v. 
City  of  MarshaU,  10  Sup.  Ct  846»  136  U.  & 
393,  34  L.  Ed.  385). 


Aa  used  in  an  agreement  to  give  to  a 
railroad  company  a  certain  sum  of  money,  in 
consideration  of  which  the  company  agreed 
to  permanently  establish  its  terminus  and  of- 
fices at  the  certain  city,  did  not  mean  forever 
or  lasting  forever.  The  covenant  did  not 
amount  to  a  covenant  that  the  company 
would  never  cease  to  make  its  terminus  at 
such  city,  and  that  whatever  might  be  the 
changes  of  time  and  circumstances  of  rail- 
road rivalry  and  assistance,  these  things 
alone  should  remain  forever  unchangeable. 
Lucas  V.  New  York,  N.  H.  &  H.  R.  Co.,  130  Fed. 
436,  438,  64  C.  C.  A.  638  (quoting  Texas  &  P. 
R.  Co.  ▼.  City  of  Marshall,  10  Sup.  Ct  846, 
136  U.  S.  393,  34  L.  Ed.  385). 

Where  a  railroad  company  establishes 
and  keeps  a  depot  in  a  certain  city,  and  sets 
in  operation  car  works  and  machine  shops, 
and  keeps  them  going  for  eight  years,  until 
the  interests  of  the  company  and  the  pub- 
lic demand  the  removal  of  some  or  all  of 
them,  it  ia  a  "permanent  establishment," 
within  the  fiiir  meaning  of  a  contract  to  per- 
manently establish  a  terminus  of  its  line  of 
railroad  at  sach  place,  and  to  construct  and 
maintain  its  main  car  works  and  machine 
shops  there,  in  consideration  of  a  bonus  giv- 
en by  the  city.    St  Louis,  M.  &  S.  B.  R.  Co. 


Other  permanent  fixtures,  see  Other. 

A  sawmill  and  machinery  therein,  tai- 
tended  to  be  used  permanently  and  not  adapt- 
ed to  any  other  use,  were  ''permanent  fix- 
tures," as  between  the  mortgagor  and  mort- 
gagee of  the  land,  notwithstanding  that  ttte 
mill  site  was  subject  to  overflow  from  a  riv- 
er, and  an  unfavorable  and  unsuitable  site. 
Humes  v.  Higman,  40  South.  128,  129,  130, 
145  Ala.  215. 

PERlCAKEirr     FORM     OF     OOVEBH- 


The  word  "permanent,"  as  used  In  an  act 
to  provide  a  "permanent  form  of  govern- 
ment," implies  that  prior  systems  had  been 
temporary  and  provisional.  State  t.  Harden, 
58  S.  B.  715,  723,  62  W.  Va.  813. 

PEBMANXaiT  FUin> 

Where  a  bequest  contained  a  dliectlon 
that  it  should  "constitute  a  'permanent  fand.* 
the  income  whereof  *  •  •  shall  be  used 
for  the  purpose  of  keeping  my  burial  plot  in 
the  Masonic  cemetery  *  *  *  in  good  and 
proper  condition/*  the  trust  was  not  limited 
to  the  life  of  the  trustees,  but  was  peipetnal 
in  its  operation.  In  re  Gay's  Estate,  71  Pac 
707,  708,  138  Cal.  552,  94  Am.  St  Re|^  7a 


See  Permanent  Street  Improvement 

"Permanent  improvements**  made  hf  & 
parol  donee  of  land  are  not  necessarily  erer- 
lasting  in  character,  but  are  only  sodi  as  rest 
on  or  are  attached  to  the  soil,  and  are  veamn- 
ably  enduring,  and  not  intended  for  lemoral 
at  the  end  of  a  limited  tenn.  Tber  indade 
beneficial  changes  in  the  iwemlses,  Uke  the 
moving  of  buildings,  the  oonstrnedoa  of 
roads,  the  grubbing  of  stumps  and  tree^  and 
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it  is  not  essential  that  the  value  thereof 
sbonld  aggregate  a  larger  sum,  or  be  equal 
to  the  rental  value  of  the  land.  Albright  v. 
Albright,  133  N.  W.  737,  740.  153  Iowa,  397. 

Crops  of  wheat  and  potatoes  were  of  no 
perm&neut  value  to  land,  and  fertilizers  used 
with  the  wheat  crop,  being  for  the  special 
benefit  of  that  crop,  was  not  a  permanent  im- 
provement within  Code  1904,  f  2760,  permit- 
ting recovery  for  "permanent  improvements.*' 
Wright  V.  Johnson,  62  S.  E.  948,  951,  108 
Va.  855. 

Within  Mechanic's  Lien  Law,  giving  a 
lien  on  land  to  any  person  making  improve- 
ments thereon,  and  defining  "Improvement" 
as  work  done  upon  the  property,  or  materials 
furnished  for  its  •'permanent  improvement,'* 
the  tearing  down  of  an  old  building  is  not  an 
Improvement,  since  it  does  not  permanently 
Improve  the  land.  Thompson-Starrett  Co.  v. 
Brooklyn  Heights  Realty  Co.,  98  N.  Y.  Supp. 
128,  130,  111  App.  Div.  358. 

While  it  is  recognized  as  the  general 
rule  that  the  plowing  and  cultivation  of  land 
theretofore  under  cultivation  does  not  consti- 
tute a  "permanent  improvement,"  the  break- 
ing and  reducing  of  wild  lands  to  cultivation 
does  constitute  such  Improvement.     Where 
one  in  possession  of  lands  under  a  tax  deed 
has  been  defeated  of  the  possession  by  the 
holder  of  the  legal  title,  and  claims  compen- 
sation for  permanent  Improvements  and  tax- 
es paid,  reasonable  rent  of  the  premises  with- 
out the  improvements  should  be  offset,  but 
not  rent  as  increased  by  the  improvements. 
Gibson  V.  Fields,  98  Pac.  1112,  1113,  79  Kan. 
38,  20  L.  It  A.  (N.  S.)  378,  131  Am.  St.  Rep. 
278,  17  Ann.  Cas,  405. 

Rev.  St  1909,  c.  121,  creates  the  "gen- 
eral state  road  fund,"  and  section  11,915  re- 
quires such  fund  to  be  used  in  the  construc- 
tion  of   '^permanent  or  continuing  improve- 
ments,    •    *    *    and  for  no  other  purpose," 
and  defines  the  words  "permanent  or  continu- 
ing improvements"   to  be  the  surfacing  of 
any  road  with  gravel  and  rock,  or  with  a 
mixture  of  sand  and  earthy  material,  com- 
monly termed  a  "sandy  clay"  road,  the  grad- 
ing of  tJhe  road,  and  the  construction  of  con- 
crete or  masonry  culverts,  and  requires  the 
plans  to  be  approved  by  the  county  court  and 
state  bisliway  engineer.    Section  11,916  pro- 
vides that  the  funds  cannot  be  used  by  a 
county  until  it  provides  for  half  of  the  ex- 
pense of  the  proposed  improvement.    Section 
11.917   makes  the  taxable  valuation  of  the 
counties  tbe  basis  for  distributing  the  fund, 
and  section  11,918  provides  that  no  part  of 
the  fund  shall  be  used  for  rights  of  way,  or 
damages  to  abutting  owners.    Section  10,229 
provides  tliat  the  funds  arising  from  the  sale 
of  stamps   required  in  certain  cases  to  be 
used  in  case  of  future  sales  of  goods  shall 
constitute  a  "road  fund"  which  the  State  Au- 
ditor sball  distribute  annually  to  the  counties 


and  in  St.  Louis  city  In  the  same  proportion' 
and  in  like  manner  as  the  state  school  funds 
are  distributed.  Held,  that  the  latter  statute 
was  not  inconsistent  with  the  others,  so  that 
the  funds  arising  from  the  stamp  act  should 
not  be  paid  into  the  "general  state  road 
fund."  Gasconade  County  v.  Gordon,  146  S. 
W.  1160,  1164,  241  Mo.  569. 

An  elevated  roadway  constructed  in  a 
street,  partly  on  posts  resting  on  mud«llls  and 
partly  on  piles,  the  posts  and  piles  being  sur- 
mounted with  capping  or  stringers  and  the 
whole  overlaid  with  planks,  couRtltutes  a 
"X)ermanent  improvement"  for  which  an  as- 
sessment may  be  levied  against  the  benefited 
property,  though  a  permanent  fill  along  the 
roadway  is  contemplated  If  it  appears  that 
the  roadway  is  intended  to  be  used  as  such  as 
long  as  it  can  be  safely  used.  Knickerbocker 
Co.  V.  City  of  Seattle,  124  Pac.  920,  922,  69 
Wash.  336 ;  Id.,  124  Pac.  922.  923,  69  Wash. 
365. 

Under  Lien  Law,  §  2,  defining  a  contrac- 
tor as  one  entering  Into  a  contract  with  the 
owner  of  real  property  for  the  improvement 
thereof,  and  defining  a  materialman  as  any 
person  other  than  the  contractor  furnishing 
materials  for  such  Improvement,  and  defin- 
ing the  term  'improvement"  as  Including  the 
erection,  alteration,  or  repair  of  any  struc- 
ture on  real  estate,  and  any  work  done  on 
the  property  or  materials  furnished  for  its 
improvement,  a  contract  requiring  one  to  fur- 
nish all  the  window  frames,  sash,  glass,  and 
trim  in  and  to  buildings  in  course  of  con- 
struction for  a  lump  sum,  payable  in  Install- 
ments as  the  work  progressed,  and  requiring 
him  to  make  a  large  part  of  the  materials  ac- 
cording to  plans,  is  a  contract  for  the  per- 
manent Improvement  of  real  estate  within 
tbe  lien  law,  and  he  is  entitled  to  a  lien  for 
the  materials  furnished  and  work  done. 
Western  Sash,  Door  &  Lumber  Co.  v.  Gaul 
Const.  Co.,  126  N.  Y.  Supp.  1110,  1112. 

PERMAHENT  INABILITT   TO  ULBOR 

The  term  "permanent  inability  to  labor," 
in  an  instruction  as  to  measure  of  damages 
for  personal  injury,  is  not  the  precise  equiv- 
alent of  "permanent  reduction  in  his  power  to 
earn  money";  and  allowing  remuneration 
for  "Inconvenience"  suffered  is  too  latltudi- 
nous.  Louisville  &  N.  R.  Co.  v.  Sights,  89  S. 
W.  182,  133,  121  Ky.  203. 

PERMANENT  INCAPACITT 

In  an  action  on  a  benefit  certificate,  an 
Instruction  defining  "permanent  incapacity" 
as  such  as  would  exist  throughout  all  time 
could  not  be  complained  of  by  Insurer.  Grand 
Lodge  Brotherhood  of  Locomotive  Firemen 
V.  Orrell,  69  N.  B.  68,  69,  206  111.  20a 

PERMANENT  INHABITANT 

A  petition  was  presented  for  the  incor- 
poration of  Haines  Mission  under  the  act  of 
Congress  (33  Stat  p.  529)  providing  for  the 
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incorporation  of  any  community  in  Alaska 
having  300  or  more  permanent  inhabitants. 
The  proofs  showed  and  the  court  found  that 
there  were  216  white  persons  living  within 
the  proposed  town  and  151  Indians.  Held, 
the  act  of  Congress  requires  at  least  300  per- 
manent white  inhabitants  to  incorporate,  that 
Indians  are  neither  electors  nor  citizens,  and 
cannot  be  counted,  and  the  petition  denied. 
On  the  hearing  of  a  petition  for  the  incorpo- 
ration of  Haines  Mission,  the  court  held  that 
the  Indians  living  within  the  town  limits 
were  neither  electors  nor  citizens  of  the  Unit- 
ed States,  and  should  not  be  considered  in 
calculating  the  300  permanent  inhabitants 
necessary  to  incorporate.  In  re  Incorpora- 
tion of  Haines  Mission,  3  Alaska,  588,  592. 

PEBMANEHT   INJURY 

See,  also,  Permanent  Personal  Injury. 

An  allegation  of  "permanent  injuries"  is 
not  equivalent  to  alleging  loss  of  time  or  of 
earnings.    Scholl  v.  Grayson,  127  S.  W.  415. 

A  "permanent  injury'*  to  real  property, 
as  distinguished  from  a  temporary  or  contin- 
uing injury,  is  one  of  such  a  character,  and 
existing  under  such  circumstances,  that  it 
will  be  presumed  to  continue  indefinitely.  A 
"temporary  or  continuing  injury"  is  one  that 
may  be  abated  or  discontinued  at  any  time. 
Worden  v.  Bielenberg,  138  N.  W.  314,  315. 
119  Minn.  330. 

The  fact  that  a  railway  embankment  and 
bridge,  which  cause  injury  to  land  by  flood- 
ing, are  of  a  permanent  character  would  not 
necessarily  render  the  injuries  permanent,  the 
term  "i)ermanent,"  used  in  connection  with 
such  an  injury,  having  reference  not  alone  to 
the  character  of  the  structure  producing  it, 
but  also  to  the  character  of  the  injury. 
Hughes  V.  Chicago,  B.  &  Q.  Ry.  Co.,  119  N. 
W.  924,  926,  141  Iowa,  273,  133  Am.  St.  Rep. 
164. 

In  an  owner's  action  for  damages  from 
the  diversion  of  a  natural  stream  by  a  rail- 
road construction,  the  injury  is  to  be  regard- 
ed as  permanent,  where  the  cost  of  remedying 
it  would  be  so  great  as  to  Justify  the  rail- 
road in  condemning  the  property  and  taking 
it  under  the  power  of  eminent  domain ;  but 
if  the  injury  can  be  remedied  at  a  reasonable 
expense,  it  may  be  regarded  as  temporary, 
and  the  question  whether  the  injury  is  tem- 
porary or  permanent  is  for  the  Jury.  Madl- 
sonvflle,  H.  &  E.  R.  Co.  v.  Graham,  144  S. 
VV.  737,  738,  147  Ky.  604. 

In  an  action  for  i>er.sonal  injuries,  the 
^ouvt  iuHtructed  for  defendant  that  there  was 
no  evidence  of  "i»ermanent  injury,"  and  also 
instructed  that  the  Jury  should  consider  the 
injury  to  plaintiiTs  health  in  the  future*. 
Held,  that  the  instructions  were  not  contra- 
dictory. Wood  v.  Chicago,  B.  &  Q.  Ry.  Co., 
95  S.  W.  WA,  947,  119  Mo.  App.  78  (citing 


Ballard  v.  Kansas  City,  86  S.  W.  479, 110  Ma 
App.  396). 

By  "continuing  nuisance"  or  "constantly 
recurring  grievance"  or  "permanent  injury'' 
is  meant  a  nuisance  which  occurs  so  often. 
and  is  so  necessarily  an  incident  of  the  u$e 
of  property  complained  of,  that  it  can  be 
fairly  said  to  be  continuous,  although  not 
constant  or  unceasing.  Central  of  Georgia 
R.  Co.  V.  Americus  Constr.  Co.,  65  S.  E.  bui>. 
858,  133  Ga.  392. 

"Permanent  injury,"  as  applied  to  a  nnl- 
sance,  is  defined  as  whenever  the  nuisance 
is  of  such  character  that  its  continuance  is 
necessarily  an  injury,  and,  where  It  is  of 
a  permanent  character  that  will  continae 
without  change  from  any  cause  except  bo- 
man  labor,  there  the  damage  is  an  original 
damage,  and  may  be  at  once  fully  compen- 
sated. The  term  "permanent,"  so  often  made 
use  of  in  connection  with  the  right  to  re- 
cover original  damages,  has  reference  not 
alone  to  the  character  of  the  structure  or 
the  thing  which  produces  the  alleged  Injury, 
but  also  to  the  character  of  the  injury  pro- 
duced by  it.  In  other  words,  the  structtire 
or  thing  producing  the  injury  may  be  as  per- 
manent and  enduring  as  the  hand  of  man 
can  make  it;  yet  if  the  resulting  injury  be 
temporary  or  intermittent,  depending  on  fu- 
ture conditions  which  may  or  may  not  arise, 
the  damages  are  continuing,  and  succe^ve 
actions  will  lie  for  successive  injuries.  Har- 
vey V.  Mason  City  &  Ft.  Dodge  R.  Co.,  105  N. 
W.  958,  961,  129  Iowa,  465,  3  Ix  R  A.  (N. 
S.)  973,  113  Am.  St  Rep.  483. 

A  case  of  "permanent  injury"  to  lands, 
where  the  damages  are  the  consequent  de- 
preciation in  the  market  value  of  the  landn. 
is  made  both  by  a  declaration  averring  that 
the  overflow,  by  wrongful  obstruction  of  a 
creek,  washed  the  soil  from  plaintiflTs  land, 
and  rendered  it  practically  worthlesw.  and 
by  evidence  that  the  land  was  good  bottom 
land,  and  did  not  overflow  before  the  erec- 
tion of  the  obstruction;  that  by  reason  of 
the  overflow  and  filling  of  the  channel  of 
the  creek,  caused  by  the  obstruction,  the  land 
was  practically  worthless  as  farm  land ;  that 
the  overflow  ruined  It  so  it  would  be  worth- 
less to  cultivate;  and  that  sand  was  washed 
on  it,  and  deep  gullies  made  throneb  it 
Coleman  v.  Bennett,  69  S.  W.  734,  737,  111 
Tenn.  705. 

Continuing  Injnry  distinsniakad 

An  injury  la  a  ••permanent"  one,  aa  dis- 
tinguished from  a  continuing  one,  when  it  Is 
done  at  once  by  the  unlawful  act  or  the  negli- 
gent omission  from  which-  the  loss  remits 
without  any  repetition  of  the  act,  there  be- 
ing only  one  act  and  one  damage,  thoogb  the 
latter  may  be  composed  of  several  Itema  or 
consist,  for  example,  in  the  destruction  of 
several  pieces  of  property,  the  wrong  pro- 
^  duces  one  continaous  train  of  oonsequenoe^ 
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and  the  loss  is  all  traceable  back  to  the  sin- 
gle origin.  Mast  v.  Sapp,  53  S.  E.  350,  351« 
140  N.  C.  533,  5  L.  R.  A.  (N.  S.)  379,  111  Am. 
St.  Rep.  864,  6  Ann.  Cas.  384. 

PERBfANEKT  INTEBEST 

A  "license"  is  a  permission  to  do  some 
act  or  series  of  acts  on  the  land  of  the  licen- 
sor, without  having  a  permanent  interest  in 
the  land,  and  is  distinguished  from  an  "ease- 
ment" in  that  an  easement  is  a  right  with 
reference  to  certain  land  conferring  on  the 
owner  of  the  easement  a  permanent  interest 
in  the  land;,  the  word  "permanent,"  being 
used  not  in  the  sense  of  perpetual,  but  as  re- 
lating to  a  specific  period.  Borough  Bill  Post- 
ing Co.  V.  Levy,  129  N.  Y.  Supp.  740,  742, 
144  App.  Div.  784. 

PERMANENT  MERCHANT 

"Permanent  merchants"  are  those  who 
have  a  permanent  place  of  business,  and 
"transient  merchants"  are  transitory  or  tem- 
porary traders,  who  have  no  intention  of  lo- 
cating permanently.  State  ex  reL  Mudeking 
V.  Parr,  123  N.  W.  408,  409,  109  Minn.  147, 
134  Am.  St.  Rep.  759. 

PERICANENT  MONUMENT 

"A  mining  claim  is  a  'permanent  monu- 
ment,' as  mentioned  in  a  relocation  certifl- 
cate,  and,  when  such  claim'  is  mentioned  in 
a  location  certificate,  it  will  be  so  construed 
unless  the  contrary  appears."  A  certificate 
of  n  mining  location  stated  that  it  was  lo- 
cated in  a  designated  mining  district  and 
oounty,  and  described  the  claim  as  lying 
west  of  claims  designated.  The  certificate 
did  not  give  distances  or  directions.  Held, 
that  the  certificate  was  prima  facie  suffi- 
cient, within  Rev.  St.  1899,  §  2546,  providing 
that  a  certificate  of  a  mining  location  shall 
contain  a  description  of  the  claim  by  such 
designation  of  natural  or  fixed  objects  as 
shall  identify  the  claim.  Slothow^er  v.  Hun- 
ter, 88  Pac.  36,  40,  15  Wyo.  189  (citing  Riste 
V.  Morton,  49  Pac.  656,  20  Mont.  139 ;  Ham- 
mer V.  Garfield  Mln.  &  Mill.  Co.,  9  Sup.  Ct. 
548,  180  U.  S.  291,  32  L.  Ed.  964). 

PERMANENT  NUISANCE 

A  "permanent  nuisance"  is  one  of  such 
a  character  and  which  exists  under  such  cir- 
cumstances that  it  will  be  presumed  to  con- 
tinue indefinitely.  Blschof  v.  Merchants' 
Nat.  Bank,  106  N.  TV.  906,  998,  76  Neb.  838, 
5  L.  R.  A.  (N.  S.)  486. 

IPERMANENT  ORDINANCE 

Municipal  Code  Act  (Acts  1907,  p.  831)  S 
81,  provides  that  no  ordinance  intended  to  be 
of  permanent  operation  shall  become  a  law 
unless  on  its  final  passage  the  majority  of 
the  members  elected  to  the  council,  including 
the  mayor,  of  cities  of  less  than  6,000,  shall 
vote  in  its  favor.  Held  that,  generally  speak- 
in?,  a  permanent  statute  or  ordinance  is  un- 
derstood to  continue  in  force  till  repealed, 


and  that  this  was  the  obvious-  sense  to  be 
accorded  to  the  word  "permanent"  as  used 
therein,  and  hence  an  ordinance  determining 
officers  pursuant  to  sections  17  and  33  (Acts 
1907,  pp.  799,  811),  providing  that  until  val- 
idly repealed  the  offices  provided  for  should 
exist,  to  be  filled  by  each  succeeding  admin- 
istration, carried  on  Its  face  an  intent  to 
form  a  permanent  rule  of  government  until 
repealed,  and  until  such  time  continued  in 
force.  Michael  v.  State  ex  rel.  Welch,  50 
South.  929,  933,  163  Ala.  425. 

PERMANENT  PERSONAIi  INJUHT 

"Permanent  personal  injury"  is  different 
from  future  pain  and  suffering,  and  relates 
to  a  condition  lasting  during  all  the  future 
life  of  the  party  injured.  Du  Gate  v.  Town 
of  Brighton,  114  N.  W.  103,  105,  133  Wis. 
628. 

PERICANENT  RECEIVER 

General  Ck>rporation  Law,  art.  11  (Oon- 
soL  Laws,  c.  23),  defines  (section  106)  a  per- 
manent receiver  as  a  receiver  appointed  by 
or  pursuant  to  a  final  judgment  or  a  tem- 
porary receiver  who  Is  continued  by  a  final 
judgment.  Strauss  v.  Casey  Machine  &  Sui)- 
ply  Co.,  124  N.  Y.  Supp.  32,  34,  68  Misc.  Rep. 
474. 

PERMANENT  REDUCTION  IN  POWER 
TO  EARN  MONET 

As    permanent   inability   to    labor,    see 
Permanent  Inability  to  Labor. 

PERMANENT  RESIDENT 

Resident  indicating,  see  Resident. 

PERMANENT    STREET    IMPROVE- 
MENT 

The  appropriation  of  money  for  "perma- 
nent street  improvements"  is  not  so  indef- 
inite as  to  amount  to  an  invalid  delega- 
tion of  legislative  power  to  executive  officers, 
where,  in  the  year  prior  to  the  passage  there- 
of, the  committee  appointed  to  Investigate 
the  question  of  permanent  Improvements  re- 
portefl  in  favor  of  a  plan  for  permanent 
streets  paved  with  asphalt,  and  an  appro- 
priation for  such  purpose  had  been  made, 
and  a  contract  let,  and  work  satisfactorily 
performed  on  some  of  the  streets  of  the 
city.  Hett  V.  City  of  Portsmouth,  61  Atl. 
596,  507,  73  N.  H.  334. 

PERICANENT  STRUCTURE 

The  word  "permanent"  does  not  always 
embrace  the  idea  of  absolute  perpetuity,  or 
lasting  forever.  A  structure  erected  without 
lawful  authority  in  a  street  by  a  corpora- 
tion organized  to  hold  a  street  fair,  for  the 
purpose  of  giving  a  free  exhibition  connect- 
ed with  such  fair,  Is  "permanent"  and  is  a 
nuisance  per  se.  Richmond  v.  Smith,  43  S. 
E.  345,  347,  101  Va.  161. 

A  tile  drain  is  not  a  "permanent  struc- 
ture," so  as  to  prevent  a  purchaser  of  land 
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injured  by  its  constmction  from  enjoining 
its  removal.  Ck>8tello  v.  Pomeroy,  94  N.  W. 
490,  120  Iowa,  213. 

A  railroad  is  a  ''permanent  structure," 
as  that  term  is  used  in  law.  But  it  does 
not  follow  that  the  failure  of  the  owner  of 
the  road  to  maintain  a  crossing  which  it  had 
agreed  to  do  as  a  condition  of  a  grant  of 
right  of  way  is  also  a  permanent  thing,  or 
is  included  in  the  building  of  the  road  orig- 
inally omitting  to  build  the  crossing.  Stein 
V.  Chesapeake  A  O.  Ry.  Co.,  116  S.  W.  733, 
736,  132  Ky.  322  (citing  Chicago,  St  L.  &  N. 
O.  R.  Co.  V.  Wilson  [Ky.]  76  S.  W.  138 ;  Wil- 
son v.  Illinois  Central  R.  Co.  [Ky.]  92  S.  W. 
602). 

A  railroad  embankment  is  generally  con- 
sidered, and  properly  so,  as  a  '''permanent 
structure."  The  measure  of  damages  to  land 
made  subject  to  inundation  by  the  negligent 
construction  of  a  permanent  railroad  em- 
bankment is  the  difference  between  the  mar- 
ket value  of  the  land  immediately  before  and 
such  value  immediately  after  liie  construc- 
tion of  the  embankment.  Texas  Cent  R. 
Co.  v.  Brown,  86  S.  W.  659,  660,  38  Tex.  Civ. 
App.  610. 

As  affecting  the  damages  to  be  recovered 
for  overflowing  land  by  a  structure  obstruct- 
ing a  water  course,  when  it  would  cost  as 
much  to  alter  the  structure  causing  the  ob- 
struction, as  to  build  it  in  the  first  instance, 
and  it  is  of  a  durable  character,  evidently 
intended  to  last  indefinitely,  it  may  be  re- 
garded as  ''permanent."  City  of  Richmond 
V.  Gentry,  124  S.  W.  837,  838,  136  Ky.  319, 
136  Am.  St  Rep.  255. 


Under  Civ.  Code  La.  art  468,  providing 
that  all  movables  attached  by  the  owner  to 
the  land  "permanently"  are  likewise  im- 
movables by  destination,  the  word  "perma- 
nently" is  a  translation  from  the  French 
phrase  "a  perpetuelle  demeure,"  which  may 
be  reii^ered  as  "to  remain  perpetually." 
Morton  Trust  Co.  v.  American  Salt  Co.,  149 
Fed.  540,  543. 

PERMANENTIiT  DEPRIVE  THE  OWN- 


An  information  for  receiving  stolen 
goods,  knowing  the  same  to  have  been  stolen, 
which  alleges  that  accused  received  goods, 
knowing  that  the  same  had  been  taken  and 
carried  away  from  the  owner  with  the  intent 
on  the  part  of  the  thief  "to  permanently  de- 
piive  the  owner"  of  the  use  thereof,  etc.,  is 
fatally  bad  for  failing  to  allege  that  accused 
knew  that  the  property  had  been  stolen;  the 
word  "stolen"  meaning  that  a  larceny  has 
been  committed,  while  the  words  "to  per- 
manently deprive  the  owner"  of  his  property 
may  not  necessarily  mean  that  a  crime  has 
been  committed.  State  v.  Mayer,  107  S.  W. 
1085,  1086,  209  Mo.  391. 


PEBMAirE]fTI.T  DISQVAUFIED 

The  laws  of  a  fraternal  order,  organized 
for  the  protection  of  switchmen,  provided 
that  any  member  who  should  become  totally 
blind  should  be  considered  "permanently  ^a- 
qualified"  and  should  receive  the  full  amount 
of  his  certificate,  and  likewise  any  physical 
disability  that  might  "permanently  disqual- 
ify" a  member  from  performing  the  duties  of 
a  switchman.  A  member  sustaining  the  loss 
of  an  arm,  which  disabled  him  from  being 
employed  as  switchman.  Is  "permanently  dis* 
qualified,"  within  the  meaning  of  liis  insur- 
ance contract  Switchmen's  Union  of  North 
America  v.  Colehouse,  81  N.  £.  696,  697.  227 
IlL  561. 

PEBlCAlfEim.T  DONE 

See  Permanently  Employed. 

PERMAmBIfTLT  EMPI.OTED 

Act  May  1,  1905,  to  provide  for  the  pro- 
tection of  mechanics,  etc,  employed  in  the 
construction  and  repair  of  railway  equip- 
ment, makes  it  unlawful  for  a  railroad  com- 
pany or  corporation,  or  other  persons  who 
own,  control,  or  operate  any  lines  of  railroad 
in  the  state,  to  build  or  repair  railroad  equip- 
ment without  first  maintaining  at  every  divi- 
sion point  a  building  or  shed  over  the  repair 
tracks  where  such  work  is  permanently  done. 
so  as  to  provide  that  all  men  permanently 
employed  in  the  construction  and  r^Mdr  of 
railroad  equipment  shall  be  under  shelter 
during  inclement  weather.  Held,  that  tbe 
phrase,  "where  such  work  is  permanently 
done,"  means  where  constantly  done,  and  the 
phrase  "permanently  employed"  means  regu- 
larly employed,  and  the  act  applies  to  repair 
tracks  where  the  "running  repairs"  were 
made  consisting  of  the  substitution  of  new 
for  broken  parts  on  cars  and  supplying  miss- 
ing parts  so  as  to  keep  the  cars  in  transit. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  t.  State,  112 
S.  W.  150, 151.  86  Ark.  518. 

PERMISSION-PERMIT 

See  Indeterminate  Permit;  Knowlnsly 
Permit;  May  Permit;  Unloading  With- 
out Permit ;  Water  Permitting. 

See,  also,  Suffer. 

The  word  "permit"  means  to  resign;  to 
allow ;  to  suffer ;  to  put  up  with;  not  to  pro- 
hibit Murphy  v.  Roney  (Ky.)  82  &  W.  396. 
398. 

There  is  no  difference  between  "permit- 
ting" and  "directing"  a  verdict  so  fiir  as 
those  terms  relate  to  the  action  of  the  jad^e 
or  the  effect  upon  the  parties  Brooks  ▼. 
Boyd,  57  S.  £.  1003,  1096,  1  Ga.  App.  65. 

The  words  "suffer^  and  "permit,"  in  the 
statute  punishing  one  who  suffers  or  permits 
gaming  on  premises  in  his  possession  or  un- 
der his  control,  mean  that  accused  must  have 
suffered  or  permitted  gaming,  with  knowl- 
edge that  money  was  bet  and  won  or  lost 
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tbereby;  or  the  evidence  mnst  show  facto  by 
which  the  Jury  may  infer  snch  knowledge. 
Lancaster  Hotel  Go.  ▼.  Commonwealth,  149 
S.  W.  942,  943,  149  Ky.  443. 

"  'Permission'  Inyolves  leave  and  license, 
but  it  gives  no  right.  If  I  avail  myself  of 
permission  to  cross  a  man's  land,  I  do  so  by 
virtue  of  a  license,  not  of  a  right  It  is  an 
abuse  of  language  to  call  it  a  right  It  is  an 
excuse  or  license  so  that  a  party  cannot  be 
treated  as  a  trespasser.**  Flaherty  v.  Nie- 
man,  101  N.  W.  280,  281,  125  Iowa,  546. 

The  word  "permit"  means:  "(1)  To  allow 
by  tacit  consent  or  by  not  hindering ;  take  no 
steps  to  prevent;  consent  tacitly  to;  suffer. 
(2)  To  grant  leave  to  by  express  consent  or 
authorieation;  empower  expressly.'*  Its 
use  is  in  the  latter  sense,  in  Sayle's  Ann.  St. 
1897,  art  6060g,  Sj^edtying  as  one  of  the  con- 
dltions  of  a  liquor  dealer's  bond  that  he  will 
not  give,  or  permit  to  be  given,  any  liquor  to 
a  minor,  and  binds  the  dealer  to  affirmatively 
prevent  the  making  of  any  such  gifts  in  his 
place  of  business.  A.  E.  Holly  &  Co.  v.  Sim- 
mons, 85  S.  W.  325,  327,  38  Tex.  Civ.  App. 
124. 

"To  permit"  is  defined  as  meaning  to  au- 
thorize or  to  give  leave;   but  the  term  **per- 
mit"  has  often  been  used  synonymously  with 
''suffer,"  so  that  it  may  be  said  that  one  who 
suffers  the  doing  of  a  thing  which  he  might 
have  prevented  permits  it.    It  is  in  this  latter 
sense  that  the  term  is  used  in  Act  April  14, 
1903,  I  24,  as  amended,  making  it  unlawful  to 
permit  a  dog  to  run  at  large  in  woods  or  field 
Inhabited  by  rabbits.    An  owner  who  know- 
ingly allows  his  dog  to  run  loose,  out  of  his 
control,  in  the  field  of  his  neighbor  where 
there  are  rabbits,  and  where  the  dog  runs 
and  kills  a  rabbit,  "permits  such  dog  to  run 
at  large  In  a  field  inhabited  by  rabbits,"  with- 
in the  statute.    Conner  v.  Fogg,  67  Atl.  338, 
339,  75  N.  J.  Law,  245  (citing  McHenry  v. 
Winston  [Ky.]  49  8.  W.  4). 

By  a  "permit  to  close  a  street**  to  travel 
is  probably  meant  a  permit  to  occupy  the 
street;  it  cannot  be  taken  to  be  a  vote  by  the 
proper  authorities  closing  the  Street  to  public 
travel.  A  permit,  although  called  a  "permit 
to  close,**  implies  that  the  way  has  not  been 
technically  closed  to  the  public  travel  by  the 
proper  authorities.  Jones  v.  City  of  Boston, 
74  N.  £.  295,  297, 188  Mass.  53  (citing  and  fol- 
lowing Jones  V.  Collins,  59  N.  E.  64, 177  Mass. 
444). 

Code  Civ.  Proc  f  2282,  subd.  4,  authorizes 
summary  proceedings  to  recover  real  proper- 
ty against  a  person  who  has  'intruded  into*' 
or  "squatted  upon"  real  property,  and  has  so 
continued  without  permission  from  the  per- 
son entitled  to  possession,  or  after  permission 
given  by  him  has  be^i  revoked  by  notice. 
Held,  that  the  word  "permission,**  as  used  in 
tbe  latter  part  of  such  subdivision,  had  refer- 
ence to  pormlsaion  given  to  a  person  to  occu- 


py the  premises  after  such  person  had  Intrud- 
ed Into  or  squatted  on  the  same,  and  not  to 
permission  given  to  a  vendee  to  occupy  the 
premises  under  a  contract  of  sale.  Stock- 
well  V.  Washburn,  111  N.  Y.  Bupp.  413,  415, 
59  Misc.  Rep.  648. 

Under  Rev.  Laws  1905,  f  1806,  providing 
that  no  person  shall  employ  or  "permit**  any 
child  under  the  age  of  16  years  to  have  the 
care,  management,  or  operation  of  any  eleva- 
tor, and  employer  is  not  liable  for  the  act  of 
a  boy  10  years  of  age  starting  an  elevator  in 
full  control  of  an  employ^ ;  the  boy  not  being 
an  employ^,  and  it  only  appearing  that  he 
had  operated  the  elevator  once  or  of tener  on 
the  day  of  the  accident  to  the  knowledge  of 
some  employes.  La  Belle  v.  Powers  Mercan- 
tile C!o.,  114  N.  W.  1131,  1132,  103  Minn.  515. 

Laws  1901,  c  411,  authorizes  county 
boards  to  place  the  clerk  of  the  circuit  court 
on  a  salary  basis  by  resolution,  and  provides 
that  such  salary  shall  be  full  compensation 
for  all  services  by  the  cleriL  as  such,  and  re- 
quires him  to  pay  to  the  county  treasurer  all 
fees,  and  other  emoluments  received  by 
him.  Naturalization  Act,  59th  Congress, 
June  29,  1906,  c.  3592,  f  13,  84  Stat  600, 
authorizes  clerks  of  circuit  courts  to  charge 
certain  fees  in  naturalization  proceedings, 
one-half  of  which  they  are  authorized  by  the 
act  to  retain,  and  the  balance  they  are  requir- 
ed to  pay  over  to  the  Bureau  of  Immigration 
and  Naturalization.  Held,  that  the  words 
"authorized**  and  "permitted,**  as  used  in  the 
Act  of  Congress,  referred  solely  to  the  ad- 
justment between  the  clerks  and  the  Bureau 
of  Immigration,  and  did  not  entitie  clerks  on 
a  salary  basis  to  hold  any  part  of  such  fees 
as  against  the  counties,  but  that  such  fees 
were  earned  in  official  capacity,  and  must  be 
accounted  for  to  the  county  treasurer.  Bar- 
ron County  V.  Beckwith,  124  N.  W.  1030, 
1032,  142  Wis.  519,  30  L.  R.  A.  (N.  S.)  810, 
135  Am.  St.  Rep.  1079. 

Allo^r  synoaymoiui 

See  Allow. 

Fraaohise  dlstiagnl«hed 

A  franchise  to  be  a  corporation  and  con- 
duct business  comes  from  the  commonwealth 
and  is  different  in  kind  from  a  "permit"  or 
location  to  such  corporation  to  use  the  streets 
of  a  city.  A  "permit**  or  location  is  inferior 
and  subsidiary  to  the  franchise.  Sometimes 
the  terms  of  a  permit  from,  or  a  contract 
with,  local  authorities  are  Incorporated  in  a 
franchise;  but  the  functions  of  a  franchise 
cannot  be  performed  by  a  permit.  A  fran- 
chise involves  a  greater  or  less  degree  of 
comprehensiveness  and  generalty,  and  its  ex- 
ercise something  of  time  and  development. 
A  permit,  spedflcation,  or  location  is  narrow 
and  definite,  adapted  to  immediate  or  early 
use  or  service,  and  d^>eiidlng  upon  present 
conditions.  Metropolitan  Home  TeL  Co.  v. 
Emerson,  88  N.  B.  670,  671, 202  Mass.  402. 
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'Ml  privilege  grirnted  by  a  city  to  an  ordi- 
nary railroad  company  to  lay  and  operate  its 
railroad  across  or  along  the  streets  of  a  city 
iB  termed  a  "permit,"  a  "license,"  an  "ease- 
ment," or  a  "right  of  way,"  but  never  a  "fran- 
chise." McPhee  &  McGinnity  Co.  v.  Union 
Pac.  R,  Co.,  158  Fed.  5,  15,  17.  87  C.  C.  A. 
619  (citing  City  of  Denver  v.  Bayer,  2  Pac.  6, 
7  Colo.  113;  Denver  Circle  R.  Co.  v.  Nestor, 
15  Pac.  714,  10  Colo.  403,  405,  415,  419,  420, 
423;  Jackson  v.  Kiel,  22  Pac.  504,  13  Colo. 
378,  381,  6  L.  R.  A.  254,  16  Am.  St.  Rep.  207; 
Jackson  v.  Ackroyd,  26  Pac.  132,  15  Colo.* 
583;  People  ex  rel.  Dyett  v.  McMurray, 
61  Pac.  226,  27  Colo.  277,  281;  Barber  Asphalt 
Pav.  Co.  V.  City  of  Denver,  72  Fed.  336,  337, 
19  C.  C.  A.  139;  Metropolitan  City  Ry.  Co. 
V.  Chicago  W.  D.  Ry.  Co.,  87  111.  317,  322; 
Lincoln  St  Ry.  Ca  v.  City  of  Lincoln,  84  N. 
W.  802,  807,  61  Neb.  100,  126;  Crowder  v. 
Town  of  Sullivan,  28  N.  B.  94, 128  Ind.  486, 13 
L.  Rw  A.  647;  People  v.  Ft.  Wayne  &  ifl.  Ry,  Co., 
52  N.  W.  1010,  92  Mich.  522,  16  L.  R.  A.  752 ; 
Hayes  v.  Michigan  Cent.  R.  Co.,  4  Sup.  Ct. 

369,  111  U.  S.  228,  229,  28  L.  Ed.  410;  Bast 
Alabama  Ry.  Co.  v.  Doe,  5  Sup.  Ct.  869,  114 
U.  S.  340,  29  L.  Ed.  136 ;  City  of  KnoxviUe 
V.  Africa,  77  Fed.  501,  507.  23  O.  O.  A.  252, 
258;  Detroit  Citizens'  St.  Ry.  Co.  v.  aty  of 
Detroit,  64  Fed.  628,  633,  643,  12  C.  C.  A.  365, 

370,  380.  26  L.  R.  A.  667 ;  aty  of  Detroit  v. 
Detroit  City  R.  Co.,  56  Fed.  867,  874 ;  Linden 
Land  Co.  v.  Milwaukee  Electric  Railway  & 
Light  Co.,  83  N.  W.  851,  107  Wis.  493). 

Have  syaLonymoiui 

See  Having. 

Kmowledse  and  conient  Implied 

The  word  "permitting,"  In  a  charge  in 
an  action  for  injuries  to  an  employes  injured 
by  an  unguarded  machine,  which  deals  with 
a  question  of  the  employer's  negl licence  in 
"permitting"  the  guide  to  be  and  remain  In 
a  defective  condition,  presupi)OHes  the  idea 
of  knowledge.  Texas  &  N.  O.  R.  Co.  v.  Gei- 
ger,  118  S.  W.  179,  184,  55  Tex.  Civ.  App.  1. 

Under  an  indorsement  slip  attached  to 
an  insurance  policy,  reading  '"i.SOO  total  con- 
current insurance  permitted,"  the  use  of  the 
word  "i)ermitted"  shows  that  the  insurer  In- 
tended to  give  its  consent  to  something  that 
was  prohllilted  by  the  policy.  L'Kngle  v. 
Scottish  Tiiion  &  National  I-^re  Ins.  Co.,  37 
South.  462,  465,  48  Fla.  82,  5  Ann.  Cas.  748. 

The  words  "suffer"  and  "permit"  as 
used  in  Ky.  St.  1903.  f  1978,  and  in  an  in- 
dictment based  thereon,  mean  that  defendant 
must  have  suffered  or  permitted  the  game 
with  knowledge  that  money  or  property  was 
being  bet,  won,  or  lost  thereby,  or  that  some 
fact  or  circumstance  must  ni)i)ear  from  which 
such  knowledge  might  be  Inferred.  Bunnell 
V.  Common wealtfi  (Ky.)  99  S.  W.  237,  239. 

Under  the  provisions  of  the  act  of  March 
11,  1903  (I^ws  19a3,  p.  223),  the  "permit," 
when  granted  as  therein  provided  for,  gives 


the  applicant  an  inchoate  right,  wl)ich  will 
ripen  into  a  legal  and  complete  appropriatioD 
only  upon  the  completion  of  the  vrorks  and 
the  application  ol^  the  water  to  a  l>eneficial 
use.  The  right  given  by  such  permit  may 
ripen  into  a  complete  appropriation,  or  mar 
be  defeated  by  the  failure  of  the  holder  to 
comply  with  the  requirements  of  the  statute. 
The  permit,  therefore,  is  not  an  appropria- 
tion of  the  public  waters  of  the  state,  but 
is  the  consent  of  the  state  given  in  the  man- 
ner provided  by  law  to  construct  and  acqnlre 
real  property.  Speer  v.  Stephenson,  102 
Pac.  365,  366,  16  Idaho,  707. 

In  an  action  against  a  carrier  for  liijn- 
ries  to  plaintiff,  a  passenger,  through  bebf; 
shot  by  a  fellow  passenger,  an  allegation 
that  defendant's  brakeman  ''permitted"  the 
shooting  embraced  the  element  of  knowledge 
of  the  danger  threatened  or  of  the  facts 
from  which  it  might  have  been  anticipat- 
ed; the  verb  ''permit'  importing  knowledge 
of  the  act  permitted.  Pittsburg,  C,  C.  &  St 
L.  Ry.  Co.  V.  Richardson,  82  N.  B.  530,  537. 
40  Ind.  App.  503. 

In  an  action  for  injuries  to  a  railroad 
brakeman  owing  to  his  having  stumbled  over 
a  clinker  on  the  track,  an  instruction  that 
if  defendant  ''permitted"  the  clinker  to  re- 
main on  the  track,  it  was  an  act  of  negli- 
gence proximately  causing  the  injury,  and 
plaintiff  was  entitled  to  recover,  the  wonl 
"permitted"  did  not  import  knowledge  of 
the  presence  of  the  clinker.  Missouri,  K.  k 
T.  Ry.  Co.  of  Texas  v.  Keefe,  84  S.  W.  679. 
682,  37  Tex.  Civ.  App.  588. 

That  a  tenant  of  a  building  and  his  sab- 
tenant  without  the  knowledge  of  the  owner 
sold  liquors  therein  did  not  show  a  violatioD 
by  the  owner  of  an  injunction  against  selling 
or  permitting  Uquors  to  be  sold,  since  she  wa.« 
not  bound  to  assume  that  her  tenant  or  bb 
subtenant  would  violate  the  law;  to  permit 
being  to  authorise  or  give  leave,  and  to  al- 
low being  to  acquiesce  in  or  tolerate,  and 
knowledge,  express  or  implied,  is  essential 
to  be  guilty  of  either.  Sawyer  v.  Mould. 
122  N.  W.  813,  814.  144  Iowa,  185,  25  L  R. 
A.  (N.  S.)  602. 

The  word  "permits,"  in  the  statute  pun- 
ishing any  man  who  **permlts*'  the  plarfn?: 
of  his  wife  In  a  house  of  ill  fiame.  or  al- 
lows or  permits  his  wife  to  remain  therein, 
is  almost  Identical  In  meaning  with  the  waM 
"allows,"  and  Implies  a  sort  of  assent  on  the 
part  of  the  husband,  and  there  must  be  some 
active  wish,  or  at  least  willingness  in  hi^ 
mind,  after  he  has  knowledge  of  her  piveuoe 
in  the  house,  that  she  shall  continue  tliere. 
and  means  something  more  than  mere  indif- 
ference to  her  whereabouts,  or  passive  ^^' 
f  era  nee  in  a  case  where  the  circumstaooed 
do  not  call  on  him  to  interfere  with  her  c«>n- 
duct.  People  v.  Conness,  88  Pac.  821,  S34. 
150  Cal.  114. 

The  word  "permit"  as  used  in  Rev.  Codes 
1899,  i  7610,  providing  that  if  any  penwu 
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sball  permit  his  premises  to  be  used  for  the 
sale  of  liquor  contrary  to  law,  the  premises 
ihall  be  subject  to  lien  for  all  the  fines  and 
costs  assessed  against  such  occupant,  is  to 
be  construed  as  authorizing  the  enforcement 
of  a  lion  on  the  premises  on  which  a  nuisance 
is  maintained,  in  violation  of  Rev.  Codes 
1899.  §  7605,  when  the  proof  shows  that  the 
owner  knowingly,  permitted  such  use.  Lar- 
son V.  Christiansen,  106  N.  W.  51,  52,  14  N. 
D.  47a 

Lioense  ssmonyntoiu 

See  License  (Government  Regulation). 

Power  to  proToiit  iBiplied 

The  word  "i)ermitted"  necessarily  Im- 
plies power  to  prevent;  hence,  in  a  personal 
injury  action  by  a  servant,  a  complaint 
charging  that  the  rock  which  fell  upon  and 
injured  plaintiff  was  loose  and  to  the  em- 
ployer's knowledge  likely  to  fall,  that  the 
employer  permitted  plaintiff  to  work  so  near 
the  rock  that  if  it  fell  It  would  injure  him, 
charges  the  employer  with  negligence.  Mitch- 
ell Lime  Co.  v.  Nickless  and.)  86  N.  B.  728, 
729. 

Require  synonTmoiu 

In  Bankr.  Act  July  1,  1898,  §  3,  provid- 
ing, as  to  the  four  months*  time  after  the 
commission  of  an  act  of  bankruptcy  within 
which  a  petition  may  be  filed,  that  such  time 
shall  not  expire  until  four  months  after  the 
date  of  the  recording  or  registering  of  the 
transfer  or  assignment,  when  the  act  consists 
In  having  made  a  transfer   with  intent  to 
hinder,   delay,   or   defraud   creditors  or  for 
the  purpose  of  giving  a  preference  as  there- 
inbefore provided,  or  a  general  assignment 
for  the  benefit  of  creditors,  if  by  law  such 
recording  or  registering  is  required  or  per- 
mitted, etc.,  the  words  "required'*  and  "per- 
mitted" in  the  connection  used  are  of  syn- 
onymous legal  meanings.    If  the  instrument 
giving  the  preference  is  one  which  is  *'per- 
mitted"  to  be  recorded  in  order  to  give  it 
validity  as  against  certain  classes  of  per- 
sons, though  perfectly  valid  without  record 
as  to  other  classes,  It  is  an  instrument  "re- 
quired" to  be  recorded  within  the  meaning 
of  the  word  as  there  used.     Loeser  v.  Hav- 
ings Deposit  Bank  &  Trust  Co.,  148  Fed.  975, 
980,  78  C.  C.  A.  597,  18  L.  R.  A.  (N.  S.)  1233. 

PHRMISSIVX  USE 

By  "permissive"  use  is  meant  a  license 
exercised  in  subordination  to  another's  claim 
and  ownership.  Alper  v.  Tormey,  93  Pac. 
402,  404,  7  Cal.  App.  8. 

PERMISSIVE  WASTE 

"Permissive  waste"  is  such  as  is  mere- 
ly permitted  by  the  tenant,  and  consists  In 
the  neglect  or  omission  to  do  what  will  pre- 
vent Injury  to  the  estate  or  freehold,  as,  for 
example,  to  suffer  a  house  to  become  decayed 
for  v^-aut  of  proper  repair.  Norrls  v.  Laws, 
64  S.  E.  499,  501,  150  N.  C.  599. 

3  WDS.&  P.2d  Seb.— 62 


PERPETRATE— PERPETRATION 

Before  a  Jury  can  find  a  defendant 
guilty  of  murder  "perpetrated  by  means  of 
poison,"  or  by  any  other  means  whatever, 
they  must  first  find  that  there  has  been  an 
unlawful  killing  with  malice  aforethought. 
The  mere  fact  that  a  killing  has  been  accom- 
plished by  means  of  poison  does  not  of  it- 
self establish  malice  aforethought.  State  v. 
Phlnney,  89  Pac.  634,  13  Idaho,  307,  12  L.  R. 
A.  (N.  S.)  935,  12  Ann.  Cas.  1079. 

Where  two  entered  on  the  perpetration 
of  a  burglary,  and  on  being  discovered,  and 
while  trying  to  escape,  one  of  the  burglars, 
at  a  short  distance  from  the  building  and  on 
another  lot,  shot  and  killed  a  police  officer, 
who  liad  commanded  him  to  halt,  the  court 
properly  found  that  the  killing  was  "in  the 
perpetration  of  the  burglary,"  and  that  it 
was  murder  in  the  first  degree.  Conrad  v. 
State,  78  N.  E.  957,  958,  75  Ohio  St.  52,  6 
L.  R.  A.  (N.  S.)  1154,  8  Ann.  Cas.  966. 

PERPETUAL 

PERPETUAL  SUCCESSION 

The  term  "perpetual  succession"  or  "con- 
tinued succession"  means  only  a  capacity  of 
succession  for  a  period  limited  in  the  char- 
ter of  a  Corporation  or  a  period  fixed  by 
general  statutes.  State  ex  rel.  Jump  v. 
Louisiana,  B.  G.  &  A.  Gravel  Road  Co.,  86 
S.  W.  170.  174,  187  Mo.  439. 

Where  a  corporate  charter  does  not  pre- 
scribe the  corporate  terms,  but  does  provide 
that  it  shall  have  "perpetual  succession," 
the  term  "perpetual  succession"  means  only 
the  capacity  of  succession  for  a  period  limit- 
ed in  the  charter  or  a  period  fixed  by  the  gen- 
eral statutes  in  force  at  the  time.  State  v. 
Louisiana,  B.  G.  &  A.  G.  Road  Co.,  92  S.  W. 
153,  163,  116  Mo.  App.  175  (quoting  definitions 
in  State  ex  rel.  Walker  v.  Payne,  31  S.  W. 
797,  129  Mo.  468,  33  L.  R.  A.  576). 

The  general  rule  is  that  where  a  special 
act  creating  a  corporation  uses  the  term 
"perpetual  8UCces.sion"  in  connection  with  the 
charter,  it  implies  nothing  more  than  a 
continuance  of  succession  during  the  exist- 
ence of  the  company,  which,  in  the  absence  of 
some  special  provision  to  the  contrary,  is  for 
a  period  of  20  years  as  provided  for  by  the 
general  corporation  law.  State  ex  rel.  Major 
V.  German  Mut  Life  Ins.  Co.,  123  S.  W.  19, 
20,  224  Mo.  84.  19  Ann.  Cas.  1210. 


«i 


Perpetual  succession,"  as  used  in  a 
charter  of  a  corporation  limiting  its  corpo- 
rate existence  to  50  years,  and  providing  that 
it  should  have  perpetual  succession,  implied 
nothing  more  than  a  continued  succession 
during  the  term  fixed  by  its  charter,  and  did 
not  create  a  corporation  in  perpetuity.  Chan- 
cellor Kent,  in  2  Kent,  Comm.  267,  announced 
the  true  meaning  of  the  words  "penietual 
succession"  In  corporate  charters,  wherein  ho 
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says:  *'It  is  sometimes  said  that  a  corpora- 
tion is  an  immortal,  as  well  as  an  invisible 
and  intangible,  being.  But  the  immortality 
of  a  corporation  means  only  its  capacity  to 
take  in  perpetual  succession  so  long  as  the 
corporation  exists.  It  is  so  far  from  being 
immortal  that  it  is  well  known  that  most  of 
the  private  corporations  recently  created 
by  statute  are  limited  in  duration  to  a  few 
years."  In  7  American  &  English  Encyclo- 
pedia of  Law  (2d  Ed.)  p.  684,  it  is  well  said : 
"When  it  is  said  that  one  of  the  distinguish- 
ing features  of  a  corporation  is  the  capacity 
of  perpetual  succession,  this  must  be  under- 
stood to  mean  a  potential,  not  an  actual,  per- 
petuity; a  capacity,  as  contradistinguished 
from  partnerships  and  other  voluntary  asso- 
ciations, to  continue  in  existence  indefinitely 
up  to  the  period  of  its  constitutional  or  statu- 
tory limitation,  in  spite  of  the  withdrawal  or 
death  of  any  of  its  members."  And  in  10 
Encyclopedia  of  Law  and  Procedure,  p.  148, 
it  is  laid  down  that  these  words  "perpetual 
succession"  mean  in  a  general  sense  that  the 
corporation  Is  endowed  with  the  faculty  of 
existing  forever,  unless  the  same  or  another 
statute  or  the  Constitution  has  fixed  and 
limited  the  term  of  its  existence.  In  other 
words,  the  term  "perpetual  succession"  is 
understood  to  mean  indefinlteness  of  dura- 
tion, and  not  to  refer  to  length  of  time,  but 
rather  convey  the  idea  of  regularity  or  un- 
broken continuity  of  existence.  State  ex  rel. 
Hines  v.  Scott  County  Macadamized  Road 
Co.,  105  8.  W.  752,  757,  207  Mo.  54,  13  Ann. 
Cas.  656  (citing  State  ex  rel.  Walker  v. 
Payne,  31  S.  W.  797,  129  Mo.  468,  33  L.  R. 
A.  576;  State  ex  rel.  Allison  v.  Hannibal  & 
Ralls  County  Gravel  Road  Co.,  39  S.  W.  910, 
188  Mo.  332,  36  L.  R.  A.  457). 


P.  L.  1871,  p.  444,  authorizing  a  canal  cor- 
poration created  by  Act  Bee.  31,  1824,  to  lease 
its  canal  or  any  part  thereof  with  appurte- 
nances and  franchises  either  "perpetually"  or 
for  such  shorter  time  as  may  be  agreed  on 
between  the  parties,  merely  authorizes  the 
corporation  to  lease  its  property  for  a  term 
not  exceeding  the  period  fixed  for  its  exis- 
tence, the  word  "perpetually"  not  giving  the 
corporation  any  property  or  franchise  that 
it  did  not  previously  have.  McCarter  v.  Le- 
high Valley  R.  Co.,  79  Atl.  93,  99,  78  N.  J. 
Eq.  846. 

Act  March  27,  1874,  f  8,  regulating  the 
acts  of  the  State  Board  of  Canal  Commission- 
ers, gives  the  commissioners  control  of  the 
Illinois  and  Michigan  canal,  its  feeders  and 
property  belonging  thereto,  and  authorizes 
them  to  lease  from  time  to  time  any  of  the 
canal  lands  owned  by  the  state,  provided  that 
no  lease  shall  be  for  more  than  20  years.  The 
act  also  authorizes  them  to  sell  canal  lands 
and  riparian  rights  along  the  Desplaines 
river,  other  than  the  90-foot  strip  along  the 
canal,  to  the  highest  bidder  after  giving  30 


days*  previous  notice  of  the  contemplated 
sale.  Held,  that  a  contract  by  which  the  com- 
missioners granted  certain  riparian  rights  t<v 
gether  with  the  right  to  flow  certain  canal 
lands  belonging  to  the  state,  not  limited  to 
a  specified  term,  and  providing  that  the  gran- 
tee should  raise  the  towpath  on  the  canil 
between  certain  points,  and  should  ''perpeta- 
ally"  maintain  the  same  in  good  condition, 
not  made  either  by  public  sale  or  after  adver- 
tised notice,  should  be  construed  as  a  lease 
of  such  rights  for  20  years  within  the  author- 
ity of  the  commissioners,  under  the  rule  that 
where  one  attempts  to  grant  a  greater  es- 
tate than  he  has  the  conveyance  will  be  ef- 
fective to  pass  what  he  has,  though  the  grant 
is  inoperative  as  to  the  larger  estate;  tbe 
word  "perpetualljr"  being  construed  to  mean 
"during  the  term  of  the  rights  granted,"  and 
not  "forever."  People  v.  Economy  Light  & 
Power  Co.,  89  N.  E.  760,  777,  241  lU.  29a 

PERPETUITY 

A  "perpetuity"  is  any  limitation  tending 
to  take  the  subject  of  it  out  of  commeroe  for 
a  longer  period  than  a  life  or  lives  in  b^n^ 
and  21  years  beyond.  Armstrong  v.  Barber. 
88  N.  E.  246,  248,  239  111.  389. 

The  word  "perpetuity,"  as  affiled  to 
charitable  trusts,  means  an  inalienable  and 
indestructible  interest,  subject  to  unforeseen 
social  changes  or  eventualities  destroying  the 
property  or  rendering  the  enforcement  of  the 
trust  impossible.  Maxcy  v.  City  of  Oshkosh. 
128  N.  W.  899,  907,  144  Wis.  238»  31  Lw  B.  A 
(N.  S.)  787. 

A  "perpetuity"  is  defined  to  be  a  limita- 
tion taking  the  subject  thereof  out  of  com- 
merce for  a  longer  period  of  time  than  a  life 
or  lives  in  being,  and  21  years  thereafter,  and. 
in  the  case  of  a  posthumous  child,  a  fev 
months  more,  allowing  for  the  period  of  ges- 
tation. Johnson  v.  Preston,  80  N.  E.  lOOL 
1008,  226  111.  447,  10  L.  R.  A.  (N.  S.)  564  (cit- 
ing Bouv.  Law  Diet;  Waldo  v.  Cummlngs. 
45  111.  421;  Rhoads  v.  Rhoads,  43  DL  239: 
Lunt  V.  Lunt,  108  111.  807 ;  Hart  v.  Seymour. 
35  N.  B.  246,  147  lU.  598;  Howe  t.  Hod^. 
38  N.  E.  1083,  152  HI.  252). 

"  Terpetuity'  is  a  future  limitation. 
whether  executory  or  by  way  of  remainder, 
and  either  of  real  or  personal  property*  whldi 
is  not  to  vest  until  after  the  expiration  of  or 
will  not  necessarily  vest  within  the  period 
fixed  and  prescribed  by  the  law  for  the  crea- 
tion of  future  interests,  and  which  is  not  de- 
structible by  the  persons  for  the  time  being 
entitled  to  the  property  subject  to  the  fotnre 
limitation."  Starcher  Bros.  v.  Duty,  56  S.  £. 
524,  526,  61  W.  Va.  373,  9  L.  B.  A.  CN.  S.) 
913,  123  Am.  St  Rep.  990. 

A  "perpetuity"  is  a  fbtore  limiUtloiu 
whether  executory  or  by  way  of  remainder, 
and  of  either  real  or  personal  pn^ierty,  whidi 
is  not  to  vest  until  after  the  expirati<m  d^  ar 
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will  not  neoeesarlly  vest  within,  the  period 
prescribed  by  law  for  the  creation  of  future 
estates  and  interests,  and  which  Is  not  de- 
structible by  the  person  for  the  time  being 
entitled  to  the  property  subject  to  the  future 
limitations,  except  with  the  concurrence  of 
the  Individual  Interested  under  that  limita- 
tion. Hollander  v.  Central  Metal  &  Supply 
Co.  of  Baltimore  City,  71  Atl.  442,  447,  100 
Md.  181,  23  Ix  R.  A.  (N.  8.)  1185. 

"Perpetuities"   are  grants  of  property, 
where  the  vesting  of  an  estate  or  Interest  Is 
unlawfully  postponed,  and   they  are  called 
perpetuities,  not  because  the  grant,  as  writ- 
ten, would  make  them  perpetual,  but  because 
they  transgress  the  limits  which  the  law  has 
set  In  restraint  of  grants  that  tend  to  a  per- 
petual suspense  of  the  title,  or  of  its  vest- 
ing, or,  as  Is  sometimes  with  less  accuracy 
expressed,  to  a  perpetual  prevention  of  alien- 
ation.    It  is  any  limitation  tending  to  take 
the  subject  of  It  out  of  commerce  for  a  longer 
period  than  a  life  or  lives  In  being,  and  21 
years  beyond,  and,  In  case  of  a  posthumous 
child,  a  few  months  more,  allowing  for  the 
term  of  gestation;  or  it  is  such  a  limitation 
of  property  as  renders  it  unalienable  beyond 
the  period  allowed  by  law.    Buxton  v.  Kroe- 
ger,  117  S.  W.  1147,  1161,  219  Mo.  224  (quot- 
ing delSnltlon  in  Lockrldge  v.  Mace,  18  S.  W. 
1145,  109  Mo.  166). 

"Perpetuities"  have  been  defined  to  be 
grants  of  property  wherein  the  vesting  of  an 
estate  or  interest  Is  unlawfully  postponed. 
And  a^rain:  Any  limitation  tending  to  take 
the  subject  of  it  out  of  commerce  for  a  longer 
period  than  a  life  or  lives  in  being  and  21 
years  beyond.  Where,  under  a  will,  an  estate 
vested  on  the  death  of  the  testator,  and  only 
possession  was  postponed,  no  perpetuity  was 
created.  Flanner  v.  Fellows,  68  N.  E.  1057, 
1059,  206  111.  186  (quoting  2  Wash.  Keal  Prop. 
652 ;  2  Bouv.  Law  Diet  p.  326). 

Remainders  created  by  the  will  of  a  life 
tenant  under  a  power  of  appolntmient  to  the 
descendants  of  persons  who  were  themselves 
not  in  esse  when  the  grantor  of  the  power 
died  and  his  will  conferring  It  took  efTect 
are  In  violation  of  the  rule  against  perpetui- 
ties, for  the  period  fixed  and  prescribed  by 
law  for  the  future  vesting  of  an  estate  is  a 
life  or  lives  in  being  at  the  time  of  Ite  com- 
mencement, and  21  years  and  a  fraction  of 
a  year  bfeyond,  to  cover  the  period  of  gesta- 
tion ;  and  where  property  is  rendered  inalien- 
able, or  its  vesting  Is  deferred  for  a  longer 
[)eriod,  the  law  denounces  the  devise  or  grant 
18  a  x>«rpetuity  and  declares  It  void.  Graham 
V.  Whitridge,  57  Atl.  609,  611,  99  Md.  248,  66 
U  R.  A.  408. 

Tlie  "rule  as  to  perpetuities"  has  been 
hus  defined:  "No  interest  subject  to  a  con- 
ation precedent  is  good  unless  the  condition 
iiust  be  fulfilled,  if  at  all,  within  21  years 
t  f ter  some  life  in  being  at  the  creation  of  the 
iitcrest."     A  "perpetuity"  has  been  stated 


to  be:  "Any  limitation  tending  to  take  the 
subject  of  it  out  of  commerce  for  a  longer 
period  than  a  life  or  lives  in  being,  and  21 
years  beyond,  and,  in  case  of  a  posthumous 
child,  a  few  months  more,  allowing  for  the 
term  of  gestation."  The  rule  is  against  the 
postponement  of  the  vesting  of  estates  and 
not  against  the  postponement  of  possession. 
An  interest  which  begins  within  lives  in  being 
and  21  years  thereafter,  although  it  may  end 
beyond  them,  does  not  come  within  the  rule. 
An  immediate  devise  to  trustees  of  testator's 
property  with  unconditional  power  to  sell  and 
dispose  of  the  same  does  not  violate  the  rule- 
against  perpetuities,  though  the  trusteeship 
may,  in  the  discretion  of  the  trustees,  and 
over  the  objections  of  the  cestui  que  trust, 
continue  10  years  from  the  probate  of  the- 
wlll,  for  the  estate  in  the  trustees  vests  in 
interest  and  possession  at  testator's  death. 
Armstrong  v.  Barber,  88  N.  E.  246,  248,  239< 
111.  389  (Citing  Flanner  v.  Fellows,  68  N.  B. 
1057,  206  lU.  136 ;  Pearson  v.  Hanson,  82  N. 
E.  813,  230  lU.  610 ;  Scofleld  v.  Olcott,  11  N. 
B.  351,  120  111.  362 ;  Gray  Perp.  I2d  Ed.]  H 
201,  232;  Quinlan  v.  Wlckman,  84  N.  E.  38, 
233  111.  39,  17  li.  R.  A.  [N.  S.]  216 ;  2  Bouv. 
Law  Diet  326;  Madison  v.  Larmou,  170  111. 
65,  48  N.  B.  556,  62  Am.  St.  Rep.  356). 

A  "perpetuity**  is  defined  as  a  limitation 
taking  the  subject-matter  of  the  perpetuity 
out  of  commerce  for  a  period  of  time  greater 
than  a  life  or  lives  in  being,  and  21  years 
thereafter.  Such  limitation  is  held  to  apply 
to  future  interests  in  both  realty  and  person- 
alty, whether  legal  or  equitable,  and  to  every 
kind  of  conveyance  or  devLse,  and  to  every 
form  of  limitation  or  condition  by  which 
such  future  estate  or  interests  may  be  creat- 
ed. The  rule  against  perpetuities  is  not  vio- 
lated where  a  testator  directs  that  his 
farm  be  not  sold  during  the  lifetime  of  his 
three  daughters  and  the  survivor  of  them, 
but  that  the  same  be  held  in  trust,  and  the 
net  rents  therefrom  paid  to  his  daughters 
equally  during  their  joint  lives,  and,  on  the 
death  of  any  daughter,  her  share  to  her  chil- 
dren, if  any,  and  that,  after  the  death  of  the 
survivor,  the  farm  should  be  sold  and  the 
proceeds  divided  among  testator's  grandchil- 
dren and  the  children  of  such  grandchildren 
as  had  died,  as  the  farm  is  withheld  from  sale 
only  during  the  lives  of  the  three  daughters. 
Dwyer  v.  Cahill,  81  N.  E.  1142,  1143,  228  111. 
617  (dttog  Blgelow  v.  Cady,  48  N.  B.  974, 171 
lU.  229,  63  Am.  St.  Rep.  230 ;  Flanner  v.  Fel- 
lows, 68  N.  E.  1057,  206  lU.  136;  Howe  v.. 
Hodge,  38  N.  B.  1083, 152  111.  252). 

*'In  determining  whether  a  particular  de- 
vise is  contrary  to  the  rule  against  'perpetui- 
ties,* the  Inquiry  is,  not  whether  the  contin- 
gency upon  which  the  estate  Is  to  vest  actu- 
ally occurs  within  the  time  limited  by  the- 
rule,  but  whether  it  is  possible  that  the  event 
may  not  happen  within  the  time.  If  it  is  pos- 
sible that  the  event  upon  which  the  executory 
devise,  or  shifting  or  springing  use,  is  to  vest 
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in  some  person  may  not  happen  within  the 
time,  the  executory  estate  is  void,  although 
In  fact  the  event  actually  happens  within  the 
time."  Provision  in  a  will  directing  that  a 
certain  ix>rtlon  of  testator's  estate  shall  be 
allowed  to  accumulate  for  the  benefit  of  his 
grandchildren,  and  that  such  accumulation 
and  income  shall  be  equally  divided  among 
them  when  a  designated  grandchild,  2  years 
old  at  the  date  of  testator's  death,  arrived  at 
the  age  of  85  years,  does  not  violate  the  rule 
against  "perpetuities,"  but  the  direction  for 
accumulation  will  be  enforced  for  a  period  of 
21  years  after  the  testator's  death,  and  then 
the  amount  accumulated  will  be  distributed 
among  the  grandchildren.  Hussey  v.  Sar- 
gent, 76  S.  W.  211,  215.  116  Ky.  53  (citing  1 
Perry,  Trusts  [5th  Ed.]  §  381). 

A  provision  in  a  will  for  the  deposit  of 
money  In  bank,  the  interest  to  be  used  to 
keep  testator's  burial  lot  In  good  condition 
yearly,  creates  a  "perpetuity,"  In  violation  of 
a  constitutional  prohibition  thereof.  Mc- 
Ilvain  V.  Hockaday,  81  S.  W.  54,  55,  36  Tex. 
Civ.  App.  1. 

•*A  lease  for  any  number  of  years,  wheth- 
er for  99  or  999,  is  not  In  violation  of  the 
statute  of  'perpetuities,'  for  in  neither  Is  the 
lessor  precluded  thereby  from  disposing  of 
It  at  will,  nor  the  lessee  hindered  in  selling 
or  assigning  the  lease,  and  by  uniting  In  a 
conveyance  the  lessor  and  lessee  may  freely 
and  without  restraint  convey  both  the  fee 
and  the  leasehold  interest."  Hubbell  v.  Hub- 
bell,  113  N.  W.  512,  515,  135  Iowa,  637,  13  L. 
R.  A.  (N.  S.)  496,  14  Ann.  Caa  640. 

A  trust  deed  directing  that  on  the  death 
of  the  grantor's  .daughter,  the  property  shall 
go  to  her  ^'children  and  their  descendants, 
if  any  such  survive  her,"  is  not  void  as  con- 
trary to  the  rule  against  "perpetuities";  the 
words  ''^children*  and  their  descendants," 
employed  in  the  deed,  referring  to  those  sur- 
viving at  the  time  of  the  death  of  the  daugh- 
ter. Cribbs  V.  Walker,  85  S.  W.  244,  247,  74 
Ark.  104. 

A  will  which  gives  property  to  two  per- 
sons, to  be  paid  them  from  time  to  time  In 
certain  amounts  when  they  attain  certain 
ages,  the  last  payment  to  be  made  when  they 
are  45  years  old,  does  not  violate  the  rule 
against  "perpetuities'  by  the  provision  that 
If  they  die  without  issue,  all  payments  which 
shall  not  have  become  due  shall  be  paid  to 
certain  others,  as  this,  at  the  most,  only  post- 
l)ones  the  vesting  of  the  estate  In  the  latter 
persons  for  two  lives  in  being.  Hull  v.  Os- 
born,  113  N.  W.  784,  787,  151  Mich.  8. 

A  will  giving  the  residue  of  the  estate 
to  testator's  two  granddaughters,  certain 
amounts  to  be  paid  to  each  on  her  arriving 
at  different  ages,  and  the  remainder  of  half 
the  residue  when  she  is  45  years  old,  though 
providing  that,  If  either  die  without  issue 
before  attaining  such  age,  such  portions  of 


her  half  as  shall  not  have  then  become  dae 
shall  be  paid  to  the  other,  and  that,  if  both 
die  without  Issue,  all  payments  which  shall 
not  have  become  due  shall  be  paid  to  certain 
others,  does  not  violate  the  rule  agaiiLst 
"perpetuities,"  as  it  vests  the  title  of  the 
residue  in  sudi  grandchildren  at  the  death 
of  testator,  subject  to  Its  being  divested  by 
their  dying  before  completion  of  the  pay- 
ments. Hull  V.  Osbom,  113  N.  W.  784,  lb', 
151  Mich.  8. 

A  devise  of  a  life  estate,  and,  after  the 
death  of  the  life  tenant,  to  his  widow  and 
children.  Is  not  a  "perpetuity,"  under  Ky.  St. 
§  2360,  as  the  remainder  must  vest  within 
21  years  after  a  life  in  being;  but  a  con- 
veyance of  a  life  estate  after  the  death  of 
the  life  tenant,  to  go  to  his  children  until 
the  youngest  reaches  the  age  of  25  yean, 
when  the  estate  is  to  be  divided,  is  a  i)er- 
petulty.  Johnson's  Trustee  v.  Johnson  (Ky.) 
79  S.  W.  293,  294. 

Defendant  city  entered  Into  a  contract 
with  a  water  company,  by  which  the  dty 
agreed  not  to  grant  to  any  other  persoo  the 
right  to  furnish  water  for  Are  hydrants  during 
the  life  of  the  contract,  which  was  for  25  years, 
and  the  city  to  have  the  privilege  of  buying 
the  waterworks,  but  if  the  city  did  not  exer- 
cise the  option  to  purchase,  the  contract  to 
continue  until  the  city  finally  purchased  the 
works.  Held,  that  the  exclusive  priTilej?e 
granted  by  the  contract  was  a  '^perpetuity'* 
and  monopoly,  in  contravention  of  Const 
art  1,  §  26,  prlhibitlng  the  granting  of  a 
perpetuity  or  monopoly,  which  rendered  the 
contract  entirely  void;  and  hence  the  dty 
could  not  recover  for  damages  arising  out  of 
the  water  company's  failure  to  furnish  suffi- 
cient water  pressure,  whereby  the  city  mari:- 
et  house  was  burned.  Hartford  Fire  Io& 
Co.  V.  City  of  Houston  (Tex.)  110  S.  W.  9^1. 
977. 

PERQUISITE 

In  Bouvier's  Law  Dictionary,  after  giv- 
ing Its  meaning  in  its  most  extensive  sen^e, 
^'perquisite"  is  defined  thus:  "In  a  more  liiu- 
ited  sense,  it  means  something  gained  by  a 
place  or  office  beyond  the  regular  salary  <v 
fee."  The  word  was  used  in  such  limited  seu# 
in  the  Constitution,  which,  after  limiting  tke 
amount  of  compensation  of  clerks  of  cuurt 
in  Baltimore,  provides  that  they  shall  be 
entitled  to  no  other  '"perquisite"  or  compeoM- 
tion.  Vansant  v.  State,  53  AU.  711,  714,  9($ 
Md.  110. 

The  occupancy  by  the  Oovemor  during 
his  term  of  office  of  the  executive  mansdoo 
provided  by  the  state,  in  which  he  is  required 
by  law  to  maintain  his  residence*  is  not  a 
"perquisite  of  office  or  other  compensatioD.*^ 
and  is  not  prohibited  by  the  Constitutiaa. 
State  V.  Sheldon,  lU  N.  W.  372,  373,  78  Xeh. 
552. 
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PERSISTENCE-PERSIST 

To  satisfy  the  proviso  of  the  Act  of  1792 
{3  Smith's  Laws  Pa.  p.  73),  "persistence/*  In 
the  settiement  of  public  land  to  save  its  for- 
feiture, *'must  mean  something  real;  not 
merely  the  wishing  or  even  attempting  to  do 
an  act  impossible,  or  so  dangerous  that  no 
man  could  be  expected  to  attempt  it."  Such 
proviso  only  dispenses  with  the  forfeiture  in- 
curred, according  to  the  law,  by  not  making 
a  settlement  and  continuing  it,  within  and 
during  the  time  prescribed  by  the  enacting 
clause,  and  requires  that  it  must  be  made  as 
soon  as  the  prevention  ceases.  Huldekoper  v. 
Bun-US,  12  Fed.  Cas.  6848,  pp.  840,  843,  1 
Wash.  109,  118. 

PERSON 

See  Artificial  Persons;  Colored  Person; 
Credible  Person;  Disorderly  Person; 
Existing  Person;  From  the  Person; 
Great  Many  Persons;  Guardian  of  the 
Person;  Injury  to  Person  and  Proper- 
ty; In  Person;  Larceny  from  the 
Person;  Natural  Person;  No  Person; 
Plea  to  the  Person ;  Poor  Person ; 
Private  Person;  Proper  Person;  Pru- 
dent Person ;  Qualified  Persons ;  Suit- 
able Person;  Suspicious  Person; 
Third  Person;  White  Person;  With 
Every   Other   Person. 

All  persons,  see  AIL 

Any  other  person,  see  Any  Other. 

Any  person,  see  Any. 

Any  person  interested,  see  Any. 

Every  person,  see  Every. 

Exposure  of  the  person,  see  Exposure. 

Other  persons,  see  Other. 

Such  person,  see  Such. 

As  used  in  the  statute  limiting  actions 
npon  the  penal  statutes,  where  the  penalty 
goes  to  the  state,  or  county,  or  "person"  su- 
ing for  the  same,  the  word  "person"  means 
simply  any  person  who  sues  as  a  common  in- 
former and  not  one  having  a  special  Interest 
by  reason  of  any  injury  or  grievance.  Ne- 
braska Nat.  Bank  v.  Walsh,  59  S.  W.  952, 
053,   eS  Ark.  436,  82  Am.  St.  Rep.  301. 

The  word  "person,*'  as  used  in  Act  Cong. 
July  1,  1003,  c.  1362,  |  22,  32  Stat  643  pro- 
viding that,  if  any  person  whose  name  ai>- 
pears  on  the  rolls  shall  die  before  receiving 
his  allotment  the  land  to  which  he  would 
have  been  entitled  shall  be  allotted  in  his 
name,  etc.,  includes  members,  citizens,  and 
freed  men.  Hancock  v.  Mutual  Trust  Co., 
103  rac.  566,  569,  24  Okl.  391. 

OoxAstmed  in  plural 

The  word  "person,"  as  provided  by  Ky. 
St.  §  467,  may  extend  and  be  applied  to  per- 
.«50ii.*^.  Commonwealth  v.  Adams  Express  Co., 
97    S.    W.  386,  387,  123  Ky.  720. 

The  word  **person,"  as  used  in  Laws 
1901,  p.  61,  a  62,  §  1,  imposing  an  Inheritance 


tax  upon  property  passing  by  will  or  the 
statutes  of  inheritance  to  any  person  in  trust 
or  otherwise,  though  importing  the  singular, 
includes  the  plural.  Dixon  v.  Rickets,  72 
Pac.  947,  949,  26  Utah,  215. 

The  word  "person,"  as  used  in  the'  stat- 
utes relating  to  railroad  commissioners,  in- 
eludes  persons  (Gen.  St.  1901,  §  5997).  Kan- 
sas City,  Outer  Belt  &  Electric  R.  Co.  v. 
Board  of  Railroad  Com'rs,  84  Pac.  765,  756, 
73  Kan.  16a 

Rev.  St.  f  1024,  provides  that  when  there 
are  several  charges  against  any  person  for 
the  same  act  or  transaction,  or  for  two  or 
more  connected  acts  or  transactions,  or  for 
two  or  more  acts  or  transactions  in  the  same 
class  of  crimes  or  offenses,  which  may  be 
properly  Joined,  instead  of  having  several  in- 
dictments, the  whole  may  be  joined  in  one 
indictment  in  several  counts;  and,  if  two 
or  more  indictments  are  found,  in  such  case 
the  court  may  order  them  to  be  consolidated. 
Held,  that  under  section  1,  providing  that 
words  importing  the  singular  number  may 
apply  to  several  persons  or  things,  section 
1024  was  not  limited  to  indictments  against 
a  single  person,  but  embraced  consolidated 
indictments  against  several  defendants. 
Emanuel  v.  United  States,  196  Fed.  317,  320, 
116  C.  C.  A.  137. 

Rev.  St.  c.  28,  §  68,  relating  to  ways,  pro- 
vides that  when  a  way  is  changed  in  grade 
by  a  road  commissioner  or  "person  authoriz- 
ed," to  the  injury  of  an  abutting  owner,  he 
may  apply  in  writing  to  the  municipal  officers 
for  an  assessment  of  damages  occasioned 
thereby  to  be  paid  by  the  town.  Chapter  53, 
§  19,  relating  to  street  railroads,  provides 
that  such  road  shall  be  constructed  and  main- 
tained in  such  manner  and  upon  such  grades 
as  the  municipal  officers  of  the  towns  where 
they  are  located  may  direct,  and  when,  in 
the  judgment  of  such  corporation,  it  shall  be 
necessary  to  alter  the  grade  of  any  road  the 
alteration  shall  be  made  at  the  expense  of 
the  corporation  in  accordance  with  the  direc- 
tions of  the  municipal  officers.  Held,  that 
the  two  sections  should  be  construed  togeth- 
er, and  under  Rev.  St.  c.  1,  §  2,  rules  2  and 
14,  by  which  the  word  **person"  may  include 
a  corporation  and  singular  words  include 
plural,  where  a  grade  was  established  by 
municipal  officers  at  the  request  of  a  rail- 
road company,  it  must  be  deemed  to  have 
been  done  by  a  "person  authorized"  within 
the  meaning  of  section  68,  and  though  sec- 
tion 68  provides  that  the  damages  shall  be 
assessed  by  the  municipal  officers  to  be  paid 
by  the  town,  and  section  19,  that  the  altera- 
tions shall  be  at  the  exjiense  of  the  corpora- 
tion, yet  the  word  "expense"  in  section  19 
will  Include  the  damages  to  landowners, 
which,  if  paid  by  the  town,  are  a  part  of  the 
expense  of  the  alteration,  and  are  recover- 
able by  the  town  from  the  railroad  corpora- 
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tion.    Hurley  y.  iDhabitants  of  South  Thom- 
aston,  74  AU.  734,  736,  105  Me.  301. 

OoiMtriied  as  witness 

Under  Bankr.  Act  July  1,  18d8,  c.  541,  f 
41,  30  Stat.  556,  proYiding  that  certain  acts 
committed  by  any  "person"  before  a  referee 
In  bankruptcy  shall  constitute  a  contempt  of 
court,  the  word  "person"  is  not  limited  to  the 
bankrupt,  but  extends  to  a  witness  guilty  of 
perjury  before  the  referee.  In  re  Bronstein, 
182  Fed.  349,  353. 

Code  Civ.  Proc.  f  870,  provides  for  the 
examination  of  a  party,  and  section  871  au- 
thorizes the  examination  of  a  "person  not  a 
party"  to  the  action.  Held,  that  the  word 
"person"  in  section  871  means  a  person  who 
can  testify  as  a  witness ;  and  hence  such  sec^ 
tion  did  not  authorize  the  examination  of 
officers  of  a  corporation  before  trial,  where 
the  cori)oration  was  not  a  party.  Chartered 
Bank  of  India,  Australia,  and  China  v. 
North  River  Ina  Co..  121  N.  Y.  Supp.  399, 
400,  136  App.  Div.  646. 

Bankrupt 

Bankr.  Act  1898,  |  29b,  provides  that  a 
"person"  shall  be  punished  by  imprisonment 
on  conviction  of  having  concealed  property 
belonging  to  his  estate  in  bankruptcy.  Sec- 
tion 1,  cl.  19,  provides  that  "persons"  shall 
include  corporations,  except  where  otherwise 
specified.  A  careful  reading  of  this  clause, 
in  connection  with  the  terms  of  section  29b, 
convinces  that  it  can  have  no  effect  to  extend 
the  terms  or  broaden  the  true  interpretation 
of  the  latter  subsection.  All  who  are  punish- 
able under  this  subsection  29b  are  persons 
who  are  or  who  have  been  bankrupts.  Hence 
none  of  those  whom  the  word  "persons"  is 
made  to  include  under  section  1,  cl.  19 — no 
officers,  partnerships,  women,  participants  in 
forbidden  acts,  agents,  officers,  or  members 
of  any  board  of  directors  or  trustees — can  be 
guilty  of  the  offense  specified  in  this  subsec- 
tion, unless  they  are  either  bankrupts  when 
they  conceal  the  property  or  have  been  such 
and  have  obtained  their  discharges  before 
that  time.  Present  or  past  bankruptcy  is  an 
essential  attribute  of  every  person  who  may 
be  an  offender  under  this  statute.  Field  v. 
United  States,  137  Fed.  6,  7,  69  C.  C.  A.  568. 

Bankr.  Act  July  1,  1898,  c.  541,  §  29b,  30 
Stat.  554,  provides  that  a  person  shall  be 
punished  on  conviction  of  having  concealed, 
while  a  bankrupt,  or  after  his  discharge, 
from  his  trustee,  any  of  the  property  belong- 
ing to  his  estate.  Held,  that  though  there 
can  be  no  offense  unless  the  concealment  is 
accomplished  while  there  is  a  person  in  bank- 
ruptcy, or  after  his  discharge,  not  only  the 
bankrupt,  but  others  aiding  and  abetting  in 
the  concealment,  are  punishable.  United 
States  V.  Young  &  Holland  Co.,  170  Fed.  110- 
112. 


Body  of  persons 

The  provisions  of  section  2134,  Code  GIt. 
Proc.,  directing  that  "each  person  upon  whom 
a  writ  of  certiorari  is  served  •  ♦  ♦  must 
make  a  return,"  etc.,  is  not  in  conflict  with 
the  view  that  the  return  of  a  body  or  board 
may  be  made  by  a  majority  of  its  members, 
because  the  noun  "person"  is  clearly  used  to 
denote  any  person  or  legal  entity  to  whom  a 
writ  is  directed.  People  ex  reL  Lester  v. 
Eno,  68  N.  E.  868,  870,  176  N.  Y.  513. 

The  use  of  the  word  "person"  in  Const 
U.  S.  Amend.  14,  providing  that  no  state 
shall  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  1d< 
eludes  the  natural  persons  who  compose  a 
corporation,  and  who  are  the  beneficial  own- 
ers of  all  its  property,  the  technical  and  le- 
gal title  to  which  is  in  the  corporation.  State 
V.  Atlantic  Coast  Line  R.  Co.,  47  South.  969. 
982,  56  Fla.  617,  32  L.  B.  A.  (N.  S.)  639. 

In  view  of  Rev.  St  1909,  |  10,160,  defln- 
ing  the  word  "persons"  as  including  a  bodv 
of  persons  whether  incorporated  or  not,  un- 
der sections  2528  and  3881,  respectively,  pro- 
viding that  if  any  person  disobey  an  injunc- 
tion, the  circuit  court  to  which  it  is  returned, 
or  any  Judge  in  vacation  thereof,  shall  issue 
an  attachment  for  the  contempt,  and  that 
every  court  of  record  shall  have  power  to 
punish  as  for  criminal  contempt,  persons 
guilty  of  willful  disobedience  of  any  order, 
the  circuit  court  has  power  to  punish  a  cor- 
poration for  civil  contempt  Fiedler  v.  Bam- 
brtck  Bros.  Const  Co.,  142  S.  W.  1111,  1116. 
162  Mo.  App.  528. 

CarHer 
Code  1897,  f  2419,  provides  that  if  any 
common  carrier  or  person,  or  any  one  as 
agent  or  employ^  thereof,  shall  transport  to 
any  person  within  the  state  any  intoxicating 
liquors  without  first  being  furnished  with  t 
certificate  that  the  consignee  is  the  holder 
of  a  permit  to  sell  Intoxicatiug  liquors  is 
the  county  to  which  the  shipment  is  made, 
such  carrier  or  person  shall  on  conviction  be 
fined,  etc.  Held,  that  the  word  "person,"  as 
used  In  such  section,  means  a  public  or  pri- 
vate carrier,  and  did  not  include  one  wbo 
transported  several  Interstate  shipments  of 
liquor  from  the  railroad  company's  d^K>t  to 
the  consignee's  place  of  residence  as  a  mat 
gratuity.  State  v.  WignaU,  128  N.  W.  93S. 
937,  150  Iowa,  650,  84  L.  R.  A.  (N.  S.)  507. 

Cbildren 

The  word  "person,"  as  used  in  a  statute 
forbidding  persons  to  walk  along  railroad 
tracks,  should  not  be  construed  to  include 
children  so  young  as  to  be  incapable  of  coir 
tributory  negligence,  under  the  rule  that 
where  a  statute  seeks  to  change  an  exigrlnt 
status  of  a  portion  of  a  community,  the 
change  must  be  made  in  language  so  dear 
as  to  unmistakably  manifest  such  legialatiTe 
purpose.  Erie  R.  Co.  v.  Swiderski,  197  Fed. 
521,  524,  117  C.  C.  A.  17. 
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CitlseB 

The  word  ^'peraons''  in  the  extradition 
treaty  between  the  United  States  and  Italy, 
entered  into  in  1868  (15  Stat  629)  and 
amended  in  1884  (24  Stat  1001),  providing 
for  the  surrender  of  persons  charged  with 
enamerated  crimes,  is  sufficiently  broad  to 
embrace  citizens  and  subjects  of  the  con- 
tracting parties,  and  a  citizen  of  the  United 
States,  who  while  in  Italy  commits  an  of- 
fense, and  who  then  flees  to  the  United 
States,  is  within  the  treaty  and  may  be  ex- 
tradited thereunder,  though  Italy  has  always 
construed  the  word  so  as  not  to  include  its 
citizens  and  subjects.  Bx  parte  Charlton, 
185  Fed.  880,  884. 

Custom  offieer 

Section  5445,  Rev.  St,  relating  to  "every 
person*'  who  aids  in  effecting  the  illegal  en- 
try of  Imports,  while  ordinarily  not  Intended 
to  apply  to  those  individuals  (customs  offi- 
cers) covered  by  the  preceding  section  of  the 
law,  does  not  exclude  an  officer  of  the  service 
If  the  facts  bring  him  within  the  definition 
of  the  **person"  at  whom  this  provision  is 
aimed,  and  may  therefore  include  a  customs 
weigher  who  aids  In  the  way  prohibited. 
United  States  v.  Mescall,  164  Fed.  587,  58a 

Beeeased  person  or  estate  of  deceased 


A  corpse  is  not  a  ••person."  That  which 
constitutes  a  person  is  separated  from  the 
body  by  death.  Brooks  v.  Boston  &  N.  St 
Ry.  Co.,  97  N.  B.  760,  211  Mass.  277. 

A  ••person*'  Includes  a  corporation  and 
a  Joint-stock  company,  but  it  does  not  in- 
clude an  estate,  or  where  an  action  Is 
brought  by  the  representative  of  an  estate  or 
trust  as  such;  for  the  estate  or  the  trust, 
and  not  the  person  who  represents  it  is  real- 
ly the  party.  Cole  v.  Manson,  85  N.  Y.  Supp. 
1011,  42  Misc.  Rep.  149. 

Primary  Election  Law  (Laws  1903,  c. 
451)  f  18,  subd.  1,  provides  that  the  person 
receiving  the  greatest  number  of  votes  at  a 
primary  as  the  candidate  of  a  party  f6r  an 
ofllce  shall  be  the  candidate  of  that  party  for 
such  office,  and  his  name  as  such  candidate 
shall  be  placed  on  the  official  ballot  at  the 
following  election.  Held,  that  a  dead  man  Is 
not  a  ''person"  within  the  statute;  such  word 
meaning  a  living  human  being.  State  ex  rel. 
Bancroft  v.  Frear,  128  N.  W.  1068,  1071,  144 
Wis.  79,  140  Am.  St  Rep.  992. 

Laws  1904,  No.  80,  i  81,  provides  that 
certain  sections  pertaining  to  taxes  upon  per- 
sons receiving  property  passing  from  dece- 
dents sliall  also  apply  to  all  "persons"  dying 
before  the  passage  of  the  act  but  whose  es- 
tates sball  not  have  been  at  that  time  de- 
creed or  distributed,  etc.  Held,  that  '•per- 
sons" refers  to  decedents  mentioned  in  that 
section,  and  not  to  the  beneficiaries.  In  re 
Howard's  Estate,  68  AtL  513,  514,  80  Yt  489. 


Where  a  wife  loaned  her  husband  money 
which  was  made  payable  on  demand,  and 
they  both  died  without  the  wife  having  de- 
manded, or  received  the  money,  her  estate 
was  a  creditor  of  his  estate,  and  a  ''person'* 
within  Rev.  St  1898,  i  3840,  providing  for  an 
order  within  which  creditors  shall  present 
their  claims  and  section  3844,  providing  that 
every  person  having  a  claim,  who  shall  not 
after  notice  given,  exhibit  it  within  the  time 
limited,  shall  be  forever  barred.  Barry  v. 
Mlnahan,  107  N.  W.  488,  491,  127  Wis.  570. 

Employ^ 

A  mere  ticket  taker  at  a  theater  is  not 
within  Pen.  Code,  |  290,  providing  for  the 
punishment  of  any  "person"  who  admits  to 
any  theater,  museum,  or  skating  rink,  or  any 
place  where  wines  or  liquors  are  kept,  any 
child  under  the  age  of  16  years,  unless  accom- 
panied by  its  parent  or  guardian.  People  ex 
rel.  Jacques  v.  Sheriff  of  Kings  County,  105 
N.  Y.  Supp.  387,  54  Misc.  Rep.  8. 


Forwardlns  aseat 

A  forwarding  agent  is  a  "person"  within 
the  meaning  of  Interstate  Conuuerce  Act  Feb. 
4,  1887,  c.  104,  §  2,  24  Stat  379,  forbidding 
preferences  and  discrimination  in  rates.  In- 
terstate Commerce  Commission  v.  Delaware, 
L.  &  W.  R.  Co.,  31  Sup.  Ct  392,  396,  220  U.  S, 
235,  55  Ia  Ed.  448. 


tt  or  adnok 

A  child  of  Immature  and  tender  years  is 
a  "person,"  within  Rev.  Codes  N.  D.  1905,  | 
7686,  authorizing  an  action  for  the  death  of  a 
••person"  by  the  wrongful  act  of  another. 
Scherer  v.  Schlaberg,  122  N.  W.  1000, 1006, 18 
N.  D.  421,  24  L.  R.  A.  (N.  S.)  520. 

Under  the  bankruptcy  act  providing  that 
any  natural  person  may  be  adjudged  an  in- 
voluntary bankrupt,  the  word  "person"  does 
not  include  an  infant.  In  re  Kehler,  153  Fed. 
235,287. 

Bankr.  Act  July  1,  1898,  c.  541, 1 1,  subd. 
11,  30  Stat  544,  provides  that  "debt"  shall 
Include  any  debt,  demand,  or  claim  provable 
in  bankruptcy ;  section  4  declares  that  any 
••person"  who  "owes  debts,"  except  a  corpora- 
tion, shall  be  entitled  to  the  benefits  of  the 
act  as  a  voluntary  bankrupt ;  and  section  63 
declares  that  debts  shall  be  a  fixed  liability, 
absolutely  owing  at  the  time  of  the  filing  of 
the  petition,  etc.  Held,  that  the  words  "owes 
debts"  mean  an  obligation  for  which  a  debt- 
or is  legally  liable,  and  hence  the  bankruptcy 
act  includes  an  infant  where  he  owes  debts 
for  which  his  property  is  legally  chargeable. 
In  le  Walratb,  175  Fed.  243,  244. 

Inluibitant 

An  inhabitant  of  the  province  of  Ben- 
guet,  in  the  Philippine  Islands,  was  a  "per- 
son," within  Organic  Act  July  1,  1902,  c  1369, 
providing  that  no  laws  shall  be  enacted  in  the 
Islands  which  shall  deprive  any  ''person"  of 
life,  liberty,  or  property  without  due  process 


PERSON 


984 


PERSON 


of  law,  or  deny  to  any .  person  therein  the 
equal  protection  of  the  laws,  Oarino  v.  In- 
iiiular  Government  of  Philippine  Islands,  29 
Sup.  Ct.  334,  336,  212  U.  S.  449,  53  L.  Ed.  594. 

Lnnittic 

Under  the  bankruptcy  act  providing  that 
any  natural  person  may  be  adjudged  an  in- 
voluntary bankrupt,  the  word  "person*'  does 
not  include  a  lunatic.  In  re  Kehler,  153  Fed. 
235,  237. 

Marshal 

Where  defendant  used  loud  and  offen- 
sive language  in  a  conversation  with  a  village 
marshal,  as  one  of  a  crowd  engaged  in  dis- 
turbing the  peace,  and  the  marshal  neglected 
to  restrain  defendant  or  preserve  order,  he 
was  not  a  "person"  whose  peace  could  be  dis- 
turbed, within  a  village  ordinance  providing 
that,  if  any  person  shall  willfully  disturb  the 
peace  of  any  other  person  by  loud  and  un- 
usual noise,  loud  and  offensive  conversation, 
etc.,  he  shall  be  adjudged  guilty  of  a  misde- 
meanor. Village  of  Salem  v.  Coffey,  88  S.  W. 
772,  113  Mo.  App.  675. 

Nonreildent 

"In  the  statutes  authorizing  issuance  of 
garnishment  on  the  application  of  any  'per- 
son.' the  word  'person'  has  been  held  to  in- 
clude all  Individuals,  nonresidents  as  well 
as  residents,  corporations,  and  sovereignties." 
Dlsconto  Gesellschaft  v.  Umbreit,  106  N.  W. 
821,  828,  127  Wis.  651,  15  L.  R.  A.  (N.  S.) 
1045,  115  Am.  St.  Rep.  1063  (dissenting  opin- 
ion by  Cassoday,  C.  J.). 

The  use  of  the  word  "person,"  in  Laws 
1905,  p.  126,  c.  105,  amending  Rev.  St.  1S98, 
c.  2948,  by  adding  the  t)rovlslon  that  if  there 
be  none  of  such  persons  in  the  state,  and  the 
defendant  corporation  has  or  holds  itself  out 
as  having  an  ottice  or  place  of  business  in  the 
state,  or  does  business,  then  service  may  be 
made  upon  the  person  doing  such  business  or 
in  charge  of  such  office  or  place  of  business, 
the  word  "person"  shows  that  the  legislature 
intended  to  reach  a  class  not  covered  by  the 
word  "agents"  used  elsewhere  in  the  section, 
but  it  is  not  broad  enough  to  Include  one 
merely  temporarily  in  the  state,  to  whom 
though  not  connected  with  the  business,  was 
intrusted  for  collection  a  bill  due  a  foreign 
corporation.  Ilonerine  Mln.  &  Mill.  Co.  v. 
Tellerday  Steel  Pipe  &  Tank  Co.,  88  Pac.  9, 
11,  31  Utah,  326. 

Officer  of  eorporatiom 

The  president  of  a  corporation  is  a  **per- 
son,"  within  Comp.  Laws.  9  4804,  declaring 
that  any  person,  agent,  manager,  or  clerk  of 
a  corporation,  with  whom  any  money  shall  be 
deposited  or  intrusted,  who  shall  appropriate 
it  to  his  own  use,  shall  be  guilty  of  embezzle- 
ment State  V.  Weber,  103  Pac.  411,  412,  31 
Nev.  385. 

Bankr.  Act  July  1,  1898,  c.  541,  §  1,  cl. 
7,  30  Stat.  544,  provides  that  the  term  "court" 


shall  Include  a  referee,  and  clause  19  deoUres 
that  the  word  "persons"  includes  corporatioont 
and  officers.  By  section  2,  cl.  7,  bankruirtcT 
courts  are  Invested  with  such  Jurisdiction  hi 
law  and  in  equity  as  will  enable  them  to  ei- 
ercise  original  jurisdiction  In  bankruptcy  pro- 
ceedings to  cause  the  estates  of  bankrupts  to 
be  collected,  reduced  to  money  and  dbstribot- 
ed,  and  to  determine  controversies  in  rela- 
tion thereto,  except  as  otherwise  provided, 
and  section  23.  par.  "a,"  confers  Jurif^Uctlon 
on  the  I'nited  States  Circuit  Courts  in  certain 
circumstances  over  controversies  between 
trustees  and  adverse  claimants  concerniu? 
property  claimed  by  the  trustee,  except  as  to 
proceedings  in  bankruptcy,  jurisdiction  over 
which  rests  exclusively  in  bankruptcy  courts, 
and  by  paragraph  "b"  suits  brought  by  the 
trustee,  except  those  to  recover  property  un- 
der certain  .specified  sections  of  the  act.  can 
be  brought  in  the  bankruptcy  court  only  by 
consent  of  the  proposed  defendant.  Held, 
that  a  referee  in  bankruptcy  had  jurisdiction 
of  a  proceeding  to  compel  the  officers  of  a 
corporation  to  pay  over  the  proceeds  of  stock 
sales  alleged  to  belong  to  the  corporation,  and 
also  to  pay  an  amount  assessed  against  them 
for  unpaid  shares.  In  re  Komit  Mfg.  Co., 
192  Fed.  392,  394. 

P&rtnersliip,    llm,    ooBipany,    society. 
Joint-stook  company,  or  aoaooiotioB 

A  *'i)erson"  includes  a  joint-stock  com- 
pany. Cole  V.  Manson,  85  N.  Y.  Snpp.  1011. 
42  Misc.  Rep.  149. 

A  partnership  is  an  entity-  distinct  from 
that  of  its  members,  and  is  recognized  in  law 
as  a  "person."  Clay,  Robinson  &  Co.  r. 
Douglas  County,  129  N.  W.  548.  549,  SS  Neb. 
363,  Ann.  Cas.  1912B,  756. 

A  partnership  cannot  sue,  for  it  is  not 
a  natural  or  artificial  "person.**  Phillips  v. 
Holmes,  51  South.  625,  626,  165  Ala.  250. 

A  partnership  is  a  "person"  in  the  sen^ 
In  which  that  term  Is  used  in  the  fedeml 
bankruptcy  act  (Act  Cong.  July  1, 1898,  c.  54L 
§  1,  subd.  15,  30  Stat.  544).  In  re  Every- 
body's Grocery  &  Meat  Market,  173  Fed.  4^ 

Laws  1«92,  p.  1487.  c.  677,  |  5,  defines  the 
term  "person"  to  include  a  coriwratlon  i»r 
joint  association,  as  well  as  a  natural  i«er- 
son.  People  v.  Taylor,  85  N.  B.  759.  TWO. 
192  N.  Y.  398. 

The  word  ''person"  or  "persons"  shall  be 
held  to  include  firms,  companies,  and  asscnri- 
atlons.  Revenue  Law  (Acts  1^8,  No.  170,  p. 
346,  §  91).  National  Fire  Ins.  Co.  v.  Boarl 
of  Assessors,  46  South.  117,  118,  121  U.  1<K 
126  Am.  St.  Rep.  313;  General  Electric  O*. 
V.  Board  of  Assessors,  46  South.  122, 123. 121 
La.  116. 

The  word  **person,"  as  provided  by  Ky. 
St.  f  457,  may  extend  and  be  applied  u> 
t)odles  politic  and  corporate,  sodedes.  cr»m- 
munities,  and  the  public  generally,  as  well 
as  individuals,  iSersons,  and  joint-stock  com- 


PERSON 


985 


PERSON 


panicts.    Commonwealth  v.  Adams  Bxp.  Co., 
97  S.  W.  386,  387,  23  Ky.  720. 

The  word  "person  "  as  used  in  the  stat- 
utes relating  to  railroad  commissioners,  in- 
cludes partnerships  or  joint-stock  companies. 
Gen.  St,  1001,  §  5007.  Kansas  Citj',  Outer 
Belt  &  Electric  R.  Co.  v.  Board  of  Railroad 
Com'rs,  84  Pac.  755,  756,  73  Kan.  168. 

Under  Const,  art.  0,  |  18,  giving  the  Cor- 
IHiratlon  Commission  power   to   regulate  all 
transmission  companies  doing  business  in  the 
t?tate  in  all  matters  relating  to  the  perform- 
ance of  their  public  duties  and  their  charges 
therefor,  and  section  34,  providing  that  the 
term   **transmission   company"  shall  include 
any  company  or  other  person  holding  or  op-  I 
era  ting  for  hire  any  telegraph  or  telephone  I 
line,  and  that  the  term  "person"  shall  include  j 
individuals,   partnerships,   and  corporations,  j 
the  Corporation  Commission  has  supervision  | 
of  a  telephone  company  owned  solely  by  an  | 
individual  and  operated  for  hire  in  all  mat- 
tei*s  relating  to  the  performance  of  its  pub- 
lic duties  and  charges.    Hine  v.  Wadllngton, 
100  Pac.  301,  26  Okl.  380. 

Laws  1001.  p.  10,  c.  3,  making  it  un- 
lawful to  permit  minors  in  saloons,  etc.,  pro- 
vides ^section  7)  that  the  word  "person,"  as 
used  in  the  act,  i shall  be  deemed  to  mean 
firm  or  corporation,  as  well  as  natural  per- 
son, and  the  person  managing  the  business 
of  such  firm  or  corporation  shall  be  liable  to 
the  penalties  prescribed  by  this  act.  Terri- 
tory V.  Church,  01  Pac.  720,  721,  14  N.  M.  226. 

While  it  is  true  that  section  50  of  the 
Bankrupt  Act  contains  the  only  provision  of 
the  act  expressly  defining  who  may  file  a  pe- 
tition to  have  a  debtor  adjudged  an  invol- 
untary bankrupt,  and  that  that  provision  is 
confined  to  creditors,  and  section  6,  read 
with  section  50,  seems  to  confine  the  right  to 
creditors,  yet  section  4a  declares  that  any 
"person"  owing  debts,  except  a  corporation, 
shall  be  entitled  to  the  benefit  of  this  act  as 
a  voluntary  bankrupt,  and  section  1  declares 
that  the  word  "persons,"  unless  inconsistent 
with  the  context,  shall  include  partnerships. 
la  re  J.  M.  Ceballos  &  Co.,  161  Fed.  445,  448. 

An  unincorporated  association  is  not  a 
"person,"  and  has  not  the  power  to  sue  or  be 
sued;  but  when  it  has  been  organized  and 
conducted  for  profit  it  ^vill  be  treated  as  a 
partnership,  and  its  members  held  liable  as 
partiiers.  Slaughter  v.  American  Baptist 
Publication  Society  (Tex.)  160  S.  W.  224,  226. 

The  word  "person,"  in  section  2,  art.  2, 
of  the  general  revenue  act  approved  March 
10,  1000,  providing  that  "a  person  moving  in- 
to this  state  from  another  state  between 
March  1st  and  September  1st  shall  list  his 
l)ersonal  property  acQuiriug  an  actual  situs 
therein  before  September  1st  and  the  same 
shall  be  assessed  and  placed  upon  the  tax 
roll  and  the  taxes  thereon  collected,  etc.," 
includes  a  firm ;  and  where  a  firm  moves  in- 


to the  state  between  March  Ist  and  Septem- 
ber 1st,  moving  personal  property  into  the 
state  that  acquires  a  situs  therein  before 
September  1st,  said  property  shall  be  assess- 
ed and  taxes  thereon  collected  for  the  cur- 
rent year,  notwithstanding  one  member  of 
the  firm  was  a  resident  of  the  state  before 
the  1st  day  of  March,  and  the  other  member 
was,  and  has  been  at  all  times,  a  resident 
of  another  state.  Bivlns  &  Carroll  v.  Bird, 
121  Paa  1080,  1061,  31  Okl.  286. 

Under  the  bankruptcy  act  of  July  1, 1808, 
a  partnership  is  insolvent  if  the  partner- 
ship property  is  insufficient  to  pay  the  firm 
debts,  because  it  is  a  "person"  (section  1 
110],  c.  541,  30  Stat.  545),  because  any  "per- 
son" is  insolvent  under  that  act  whose  prop- 
erty is  insufllcient  to  pay  its  debts  (section  1 
[15],  c.  541,  .30  Stat.  544),  and  the  only  prop- 
erty a  partnership  has  or  can  apply  to  its 
debts  is  the  firm  property,  and  the  only 
debts  it  owes  are  the  firm  debts.  In  re 
Bertenshaw,  157  Fed.  363,  368,  85  C.  C.  A.  61, 
17  I/.  R.  A.  (N.  S.)  886,  13  Ann.  Cas.  086. 

Neither  the  Judicial  recognition  by  the 
courts  of  a  state  of  the  partnership  entity, 
nor  the  provisions  of  the  bankruptcy  act, 
which  define  a  partnership  to  be  a  "person" 
within  the  meaning  of  the  act,  and  authorize 
it  to  be  adjudged  a  bankrupt  (Bankr.  Act  Ju- 
ly 1,  1808,  c.  541,  U  la  [10],  5a,  80  Stat.  544, 
547),  work  a  change  of  the  established  rule 
fixing  the  substantive  rights  of  creditors 
respectively,  of  the  partnership  and  of  its 
individual  members.  In  re  Xelfer,  184  Fed. 
224,  226,  106  C.  C.  A.  366. 


Laws  Del.  vol.  17,  p.  523,  c.  226,  (  2  (Rev. 
Code  1852,  amended  in  1803,  p.  030),  makes  it 
a  crhne  for  any  person  to  administer  to  or 
advise  a  pregnant  woman  with  intent  to  pro- 
cure a  miscarriage,  or  to  "aid,  assist,  or  coun- 
sel any  person  so  intending  to  procure  a 
miscarriage."  Held,  that  the  word  "person," 
in  the  quoted  clause,  means  some  person  oth- 
er than  the  pregnant  woman,  and  an  in- 
dictment under  such  clause,  charging  defend- 
ants with  having  counseled  a  pregnant  wo- 
man who  was  intending  to  procure  her  own 
miscarriage,  is  bad.  State  v.  I*arm  (Del.)  60 
Atl.  077,  078,  5  Pennewdll,  556. 

PriTate  oorporation 

The  words  "person"  or  "persons"  In- 
cludes corporations.  In  re  Charge  to  Grand 
Jury,  151  Fed.  834,  845;  Cole  v.  Manson,  85 
N.  Y.  Supp.  1011,  42  Misc.  Rep.  140. 

A  corporation  by  both  the  civil  and  com- 
mon law  is  a  "person,"  an  artificial  person. 
Davoust  V.  City  of  Alameda,  84  Pac.  760, 
761,  140  Cal.  60,  5  L.  R.  A.  (N.  S.)  536,  0 
Ann.  Cas.  847. 

A  corporation  is  included  in  the  term 
"person"  as  used  in  the  statutes.  Goldzler 
V.  Central  R.  Co.  of  New  Jersey,  88  N.  Y. 
Supp.   214,   215^  43  Misc.   Rep.   667   (citing 
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Scharmann  &  Sons  y.  De  Palo,  72  N.  T.  Supp. 
1008,  06  App.  DlY.  29). 

Under  Civ.  Code,  ^  14,  the  word  "per- 
son," as  uaed  In  the  statutes.  Includes  a  cor- 
poration as  well  as  a  natural  person.  West- 
em  Union  Telegraph  Co.  v.  Superior  Court 
of  Sacramento  County,  115  Pac.  1091, 1098, 15 
Cal.  App.  679. 

In  the  constmction  of  statutes  the  term 
''person,*'  being  generally  understood  as  de* 
noting  a  natural  person,  will  be  taken  in 
that  sense,  unless  from  the  context  or  other 
parts  of  the  act  it  appears  that  artificial 
persons,  sudi  as  corporations,  were  also  in- 
tended to  be  expressed.  Commonwealth  v. 
Real  Estate  Trust  Co.,  60  Atl.  551,  553,  211 
Pa.  51. 

Laws  1892,  p.  1487,  c.  677,  S  5,  defines  the 
term  "person"  to  include  a  corporation  oc 
joint  association,  as  well  as  a  natural  person. 
People  y.  Taylor,  85  N.  B.  759,  760,  192  N. 

The  word  "person"  or  "person^'  shall 
be  held  to  include  corporations.  National 
Fire  Ins.  Co.  y.  Board  of  Assessors,  46  South. 
117,  118,  121  La.  108,  126  Am.  St  Bep.  313 ; 
General  Electric  Co.  v.  Assessors,  46  South. 
122,  123,  121  La.  116  (citing  Beyenue  Law, 
Acts  1898,  No.  170,  p.  346,  S  91). 

y.  8.  21,  proyldee  that  the  word  "per- 
son" may  extend  and  be  applied  to  bodies 
corporate  and  political.  Gokey  y.  Boston 
ft  M.  B.  Co.,  180  Fed.  994,  995. 

The  word  "person,"  as  provided  by  Ky. 
St  S  457,  may  extend  and  be  applied  to  bod- 
ies politic  and  corporate,  societies,  oommuni- 
ties,  and  the  public  generally,  as  well  as 
Indiyiduals,  persona,  and  joint-stock  com- 
panies. Commonwealth  v.  Adams  Exp.  Co., 
97  S.  W.  386,  387,  128  Ey.  720. 

A  corporation  is  a  '^tbou**  within  the 
meaning  of  the  fourteenth  amendment  to 
the  federal  Constitution  of  the  United  States 
and  other  constitutional  clauses.  Hammond 
Beef  &  Provision  Co.  v.  Best,  40  AtL  338, 
840,  91  Me.  481,  42  L.  B.  A.  528. 

Corporations  are  persons  within  the  fed- 
eral and  state  Constitutions,  guaranteeing  to 
all  persons  due  process  of  law.  Kiley  v.  Chi- 
cago, M.  &  St  P.  By.  Co.,  119  N.  W.  309,  312, 
138  Wis.  215;  United  States  v.  McHle,  194 
Fe6,  894,  898;  Lawrence  v.  Butland  B.  Co., 
67  Atl.  1091,  1092,  80  Vt  370,  15  L.  B.  A.  (N. 
S.)  350,  13  Ann.  Cas.  475;  Ex  parte  Case, 
116  Pac.  1037,  1038,  20  Idaho,  128 ;  Kansas 
Natural  Gas  Co.  y.  Haskell,  172  Fed.  545, 
5(i0  (quoting  and  adopting  definitions  in 
Charlotte,  C.  &  A.  B.  Co.  y.  Gibbes,  12  Sup. 
Ct  255,  142  U.  S.  386,  35  L.  Ed.  1051);  Chi- 
cago, B.  I.  &  P.  By.  Co.  y.  State,  111  S.  W. 
456,  460,  86  Ark.  412;  American  De  Forest 
Wireless  Telegraph  Co.  v.  Superior  Court  of 
City  and  County  of  San  Francisco,  96  Pac.  15, 
16,  153  Cal.  533,  17  L.  B.  A.  (N.  S.)  1117,  126 
Am.  St  Bep.  125;  Ward  Lumber  Co.  y.  Hen- 


derson-White Mfg.  Co.,  59  S.  E.  476,  477, 107 
Va.  626,  17  L.  B.  A.  (N.  S.)  324;  Pcitland 
By.,  Light  &  Power  Co.  v.  Bailroad  Conunis- 
sion  of  Oregon,  109  Pac.  273,  274,  56  Or.  468; 
Arkansas  Stave  Co.  v.  State,  125  S.  W.  1001. 
1003,  94  Ark.  27,  27  L.  B.  A.  (N.  S.)  255, 140 
Am.'  St.  Bep.  103;  Chicago,  B.  I.  &  P.  By. 
Co.  V.  State,  111  S.  W.  456,  460,  86  Ark.  412; 
Louisville  &  N.  B.  Co.  v.  Central  Stockyards 
Co.,  97  S.  W.  778,  797,  133  Ky.  148;  Southern 
B.  Co.  V.  Greene,  49  South.  404,  409,  160  Ala. 
3V»6;  Hammond  Beef  &  Provision  Co.  v.  Beat, 
40  Atl.  338,  340,  91  Me.  431,  42  L.  B.  .4.  528; 
Iluber  V.  Martin,  105  N.  W.  1036,  1038,  127 
Wis.  412,  3  L.  B.  A.  (N.  S.)  653.  115  Am.  St 
Bep.  1023,  7  Ann.  Cas.  400  (citing  Coylngton 
&  L.  Tump.  Boad  Co.  v.  Sanford,  17  Sup.  Ct. 
198,  164  U.  S.  578,  41  L.  Ed.  560;  Pembina 
Consol.  Silver  Mln.  &  Mill.  Co.  v.  Pennsyl- 
vania, 8  Sup.  Ct  737,  125  U.  S.  181,  189,  31 
L.  Ed.  650;  Santa  Clara  County  v.  Southern 
P.  B.  Co.,  6  Sup.  Ct  1132,  118  U.  8.  394,  30 
L.  Ed.  118);  Willis  v.  McKlnnon,  70  N.  E. 
957,  962,  178  N.  Y.  451  (citing  Pembina  Con- 
sol.  Silver  Min.  &  Mill.  Co.  v.  Pennsylvania, 
8  Sup.  Ct  737,  125  U.  S.  181,  31  L.  Ed.  650). 

Corporations  are  "persons'*  within  tbe 
provisions  of  the  federal  and  state  Constita- 
tions  guaranteeing  to  all  persons  the  equal 
protection  of  the  laws.  Kiley  y.  Chicago,  H. 
&  St  P.  By.  Co.,  119  N.  W.  309.  312, 138  Wla, 
215;  United  States  y.  McHie,  1&4  Fed.  891, 
898;  Lawrence  v.  Butland  B.  Co.,  67  AtL 
1001,  1092,  80  Vt  370,  15  L.  B.  A.  (K.  &) 
350,  13  Ann.  Cas.  475;  CJarrithers  y.  City 
of  Shelbyville,  104  S.  W.  744,  745,  126  Ky. 
769,  17  L.  B.  A.  (N.  S.)  421;  Ex  parte  Oase, 
116  Pac.  1037,  1088,  20  Idaho,  128 ;  Chicago. 
B.  I.  &  P.  By.  Ck).  y.  State,  111  S.  W.  456, 460. 
86  Ark.  412;  Missouri  &  N.  A.  B.  Co.  y.  State, 
121  S.  W.  930,  931,  92  Ark.  1,  31  L.  B.  A.  {N. 
S.)  861,  135  Am.  St  Bep.  164 ;  McGuire  v. 
Cailcago,  B.  &  Q.  B.  Ck>.,  108  N.  W.  002,  90Qk 
131  Iowa,  840,  33  L.  B.  A.  (N.  8.)  706 ;  Amer- 
ican De  Forest  Wireless  Telegraph  Co.  v. 
Superior  Court  of  City  ft  County  of  San 
Francisco,  96  Pac.  15,  16,  158  Cal.  533,  17  L 
B.  A.  (N.  S.)  1117,  126  Am.  St  Bep.  125;  Beau- 
mont Traction  Co.  v.  State,  122  S.  W.  615^ 
618,57  Tex.  Ciy.  App.  605;  Boone  y.  State,  54 
South.  109, 110,  170  Ala.  57,  Ann.  Cas.  1912G, 
1065;  Portland  By.,  Light  ft  Power  Co.  v. 
Bailroad  Commission  of  Oregon,  100  Pac.  273* 
274,  56  Or.  468 ;  Arkansas  Stave  0>.  y.  State, 
125  S.  W.  1001,  1003,  W  Ark.  27,  27  U  B.  A. 
(N.  S.)  255,  140  Am.  St  Bep.  103;  State  v. 
Texas  ft  P.  By.  Co.,  143  S.  W.  223,  225;  Chi- 
cago, B.  I.  ft  P.  By.  Ck>.  y.  State,  111  S.  W. 
456,  460,  86  Ark.  412 ;  LouisviUe  ft  N.  B.  Co 
V.  Central  Stockyards  C3o.,  97  S.  W.  778,  T97. 
133  Ky.  148;  Southern  B.  Co.  y.  Greene,  ^ 
South.  404,  409,  160  Ala.  396;  Hammond 
Beef  ft  Provision  C3o.  v.  Best,  40  Ati.  335?, 
340,  91  Me.  431,  42  L.  B.  A.  528;  Huber  v. 
Martin,  105  N.  W.  1036,  1038»  127  Wla. 
412,  3  L.  B.  A.  (N.  S.)  653,  115  Am.  St 
Bep.  1023,  7  Ann.  Cas.  400  (citing  Ooyingtoo 
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%  T.  Turnp.  Road  Co.  v.  Sanford,  17  Sup.  Ot 
19S,  164  U.  S.  578,  41  L.  Ed.  560;  Pembina 
Consol.  Silver  Min.  &  MilL  Go.  y.  Pennsyl- 
vania, 8  Sup.  Ct  737,  125  U.  S.  181,  189,  31 
L.  Ed.  650 ;  Santa  Clara  County  y.  Southern 
P.  R.  Co.,  6  Sup.  Ct  1132,  118  U.  8.  394,  30 
L.  Ed.  118) ;  Willis  y.  McKinnon,  70  N.  B. 
957,  962,  178  N.  Y.  451  (citing  Pembina  Con- 
sol.  Silver  Min.  &  Mill.  Co.  v.  Pennsylvania, 
8  Sup.  Ct.  737,  125  U.  S.  181,  31  L.  Ed,  650). 

While  corporations  are  entitled  to  the 
equal  protection  of  the  law  with  indlyiduals, 
the  inherent  rights  of  a  corporation  are  en- 
tirely separate  and  distinct  from  those  of  a 
natural  person;  they  being  created  by  the 
statute,  with  no,  powers  except  those  con- 
ferred thereby.  State  y.  Central  Lumber  Co., 
123  N.  W.  504,  513,  24  S.  D.  136,  42  L.  R. 
A.  (N.  S.)  804. 

A  corporation  doing  business  within  a 
state  other  than  that  of  Its  creation,  having 
an  office  and  agents  therein,  and  subject  to 
the  process  of  its  courts,  is  a  "person,"  with- 
in the  meaning  of  the  equality  clause  of  the 
fourteenth  amendment  of  the  federal  Con- 
stitution. Adams  v.  Standard  Oil  Co.  of  Ken- 
tucky, 53  South.  692,  694,  97  Miss.  879. 

Since  a  corporation  is  a  person  within 
the  federal  Constitution  guaranteeing  to  all 
persons  equal  protection  of  the  laws,  cor- 
porations are  also  within  the  protection  of 
the  fourth,  and  fifth,  amendments  of  such 
Constitution.  United  States  v.  McHie,  194 
Fed.  8^4,  898. 

A  corporation  is  not  a  "person**  within 
the  fifth  amendment  of  the  federal  Constitu- 
tion, providing  that  no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness 
against  himself.  In  re  Bornn  Hat  Co.,  184 
Fed.  506,  508. 

A  foreign  corporation  applying  for  ad- 
mission to  do  business  in  a  state,  although 
a  "person,"  is  not  within  the  jurisdiction  of 
'such  state  within  Const  U.  S.  Amend.  14,  for- 
bidding a  state  to  deny  to  any  "person  with- 
in its  Jarisdiction**  the  equal  protection  of  its 
laws.  State  ex  rel.  Atlantic  Horse  Ins.  Co. 
V.  Blake,  144  S.  W.  1094,  1096,  241  Mo.  100, 
Ann.  Cas.  1913C,  1288. 

A  corporation  is  not  a  "person"  within 
the  meaning  of  the  concluding  clause  of  the 
first  section  of  the  fourteenth  amendment  of 
the  Constitution,  which  declares  that  no  state 
shall  deprive  any  i)erson  of  personal  property 
without  due  process  of  law  or  deny  to  any 
person  yvithin  its  jurisdiction  the  equal  pro- 
tection of  its  laws.    A  corporation  is  a  mere 
creature  of  the  local  law  whereby  it  has  its 
existence,  and  has  no  right,  because  of  its 
chartered  powers,  to  exercise  corporate  power 
beyond    the  territorial   limits  of  the  state 
whlcb  created  it    Any  state  may  absolutely 
and  entirely  exclude  corporations  organized 
under  the  laws  of  another  state  or  may  im- 
pose  sucb  conditions  for  the  admission  of 


foreign  corporations  within  the  limits  of  its 
Jurisdiction  as  its  lawmaking  body  may  con- 
sider to  be  requisite  for  protection  of  Its  in- 
terest and  policies.  In  re  Speed's  Estate,  74 
N.  E.  809,  811,  216  111.  23,  106  Am.  St  Rep. 
189. 

While  a  corporation  Is  not  a  "citizen" 
within  the  meaning  of  the  federal  Constitu- 
tion, yet  it  Is  a  "person"  within  its  terms. 
Southern  R.  Co.  v.  Greene,  49  South.  404,  409, 
160  Ala.  396. 

A  foreign  corporation,  though  a  person, 
under  Statutory  Construction  Law,  §  6,  is 
not  a  citizen,  wittdn  the  provision  of  the 
United  States  Constitution  that  citizens  of 
each  state  shall  be  entitled  to  the  privileges 
and  immunities  of  citizens  of  the  several 
states.  In  re  Avery's  Estate,  92  N.  T.  Supp. 
974,  979,  45  Misc.  Rep.  529. 

A  will  established  a  trust,  and  gave  a 
power  of  appointment  to  A.,  the  beneficiary 
of  the  trust  A.  died,  leaving  a  last  will 
under  which  the  trustee  of  the  first  will 
was  appointed  executor  and  by  which  A  ex- 
ercised in  full  the  power  of  appointment 
Held,  that  the  power  of  appointment  to  such 
"persons"  and  in  such  manner  as  she  shall 
have  directed  was  not  limited  to  natural  per- 
sons, but  included  a  foreign  charitable  cor- 
poration. lOarmers*  Loan  &  Trust  Co.  v. 
Shaw,  107  N.  Y.  Supp.  337,  339,  56  Misc.  Rep. 
201  (dUng  In  re  Fox,  52  N.  Y.  530,  11  Am. 
Rep.  751;  Pembina  Con.  Silver  Mining  & 
Milling  Co.  V.  Pennsylvania,  8  Sup.  Ct  741, 
125  U.  S.  189,  31  L.  Ed.  650). 

A  statute  of  a  general  nature  concerning 
parties  to  an  action  includes  corporations, 
though  the  words  "person**  and  "he**  and  simi- 
lar designations  pointing  to  natural  persons 
only  in  their  literal  sense  are  used.  Norwich 
Pharmacal  Co.  v.  Abaly,  113  N.  W.  963,  964, 
133  Wis.  530. 

The  word  "person,"  as  used  in  the  stat- 
utes relating  to  railroad  commissioners  in- 
cludes cori)orations.  Kansas  City,  Outer  Belt 
&  Electric  R,  Co.  v.  Board  of  Railroad  Com'rs, 
84  Pac.  755,  756,  73  Kan.  168  (citing  Gen. 
St  1901,  §  5997). 

A  corporation  has  been  held  to  be  a 
"person**  within  the  meaning  of  the  statute 
of  limitations,  providing  that  when  a  "per- 
son" is  out  of  the  state  limitations  shall  not 
run  against  a  cause  of  action  against  him. 
Colonial  &  U.  S.  Mortg.  Co.  v.  Northwest 
Thresher  Co.,  103  N.  W.  915,  917.  14  N.  D. 
147,  70  L.  B.  A.  814.  116  Am.  St  Rep.  642. 
8  Ann.  Cas.  1160  (citing  Olcott  v.  Tioga 
It  Co.,  20  N.  Y.  210,  75  Am.  Dec.  39;^). 

In  the  absence  of  special  disability,  any 
person  may  be  a  beneficiary  under  a  will; 
and  a  statute  of  wills,  designating  any  per- 
sons as  capable  of  taking,  includes  corpora- 
tions. In  re  Beck*a  Estate^  121  Paa  784,  786, 
44  Mont  561. 
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Under  St.  1908,  (  467,  providing  that 
the  word  "person"  may  extend  and  be  ap- 
plied to  corporations,  the  court  under  a  stat- 
utory authority  to  appoint  some  discreet,  fit 
"person"  to  act  as  public  administrator, 
was  authorized  to  appoint  a  corporation  for 
that  office,  the  corporation  being  organized 
under  an  act  givii^^  it  authority  to  act  as 
guardian,  executor,  or  administrator.  Louis- 
ville &  N.  R.  Co.  V.  Ilerndon's  Adm'r,  104  S. 
W.  732,  735,  126  Ky.  589. 

A  corporation  is  not  a  person  within 
I^ws  1876,  c.  296,  by  which  certain  sections 
of  Laws  1875,  c.  299,  which  originally  re- 
quired all  "persons"  to  comply  with  certain 
restrictions,  was  amended  by  extending  the 
provisions  of  the  act  to  "corporations'*  and 
in  another  section  to  the  officers  or  agents  of 
cori)orations,  thus  making  the  amended  sec- 
tions read  "persons  or  corporations"  and 
"person  or  officer  or  agent  of  any  corpora- 
tion" as  it  was  evident  intention  of  the  Leg- 
islature not  to  confound  tlie  two  terms. 
Tewksbury  v.  Schulenberg,  41  Wis.  584,  596. 

Chancery  Act  April  3,  1902  (P.  L.  p.  511, 
art.  2,  §  5),  providing  for  the  method  of  serv- 
ice of  process  for  appearance  on  defendant, 
does  not  mention  corporations  by  name,  but 
as  the  name  "person"  includes  corporations 
if  they  fall  within  the  general  design  of  the 
act,  this  section  warrants  such  service  of 
process  on  a  corporation  defendant  as  is 
equivalent  to  personal  service  on  an  individ- 
ual. Martin  v.  Atlas  Estate  Co.,  65  Atl.  881, 
S82,  72  N.  J.  Eq.  416. 

The  word  "person,"  as  used  in  the  me- 
chanic's lien  acts  of  West  Virginia,  includes 
a  corporation,  the  state  Constitution  declar- 
ing that  the  word  "person"  includes  corpora- 
tions, if  not  restricted  by  the  context.  A  cor- 
poration employed  to  supervise  the  construc- 
tion of  an  electric  railway  by  means  of  the 
personal  services  of  its  officers  and  servants 
is  entitled  to  a  lien  therefor.  Wetzel  &  T. 
R.  Co.  V.  Tennis  Bros.  Co.,  145  Fed.  458,  462, 
75  C.  O.  A.  266,  7  Ann.  Cas.  426. 

Code  W.  Va.  1899,  c.  75,  (  7,  which  pro- 
vides that  "every  workman,  laborer,  or  other 
'person'  who  shall  do  or  perform  any  work 
or  labor  by  virtue  of  any  contract  for  any 
incorporated  company"  shall  have  a  lien  for 
the  value  of  such  work,  gives  a  lien  to  a  cor- 
poration which  comes  within  its  terms,  under 
chapter  13,  {  17,  giving  rules  for  the  con- 
struction of  the  statutes,  and  providing  that 
"the  word  'person*  includes  corporations  if 
not  restricted  by  the  context"  Tennis  Bros. 
Co.  v.  Weteel  &  T.  R.  Co.,  140  Fed.  193,  199. 

The  word  "person"  within  a  provision  in 
a  water  power  company's  charter  that  it 
should  not  prevent  any  "person"  owning 
laud  on  the  river  from  oi)erating  mills,  etc., 
includes  a  corporation.  Roanoke  Rapids 
Power  Co.  v.  Roanoke  Navigation  &  Water 
Power  Co.,  75  S.  E.  29,  33,  159  N.  C.  393. 


An  Indictment,  which  alleged  that  the 
false  pretense  was  made  to  a  certain  corpo- 
ration, sufficiently  alleged  the  "person*'  to 
whom  the  false  pretense  was  made;  Code 
1907,  i  1,  providing  tliat  the  word  "person" 
includes  a  coriK)ration.  Bailey  v.  State.  4S 
South.  791,  792,  159  Ala.  4,  17  Ann.  Cas.  623. 

Where  a  city  ordinance  provided  that 
any  person  who  should  obstruct  any  street, 
etc.,  should  be  liable,  etc..  the  word  "person" 
included  corporations.  McKee  v.  Peters,  12S 
S.  W.  255,  256,  142  Mo.  App.  286. 

A  city  ordinance  providing  that  It  shall 
be  unlawful  for  any  engineer,  conductor,  or 
other  "person"  to  run  or  permit  to  be  run 
on  any  railroad  track  within  the  limits  of  the 
city  any  locomotive  engine,  car.  or  train  at 
a  greater  speed  than  eight  miles  per  hour  ap- 
plies to  railroad  corporations  operating  rail- 
roads within  the  city.  Southern  R.  Co.  t. 
Jones,  71  N.  E.  275,  276,  33  Ind.  App.  a'^. 

The  statute  providing  that,  after  the 
adoption  of  the  stock  law  in  any  county,  "no 
person  within  the  county"  shall  be  required 
to  fence  against  stock  not  permitted  to  run 
at  large,  exempts  a  railway  company  from 
the  obligation  to  fence  its  tracks  In  a  county 
in  which  the  stock  law  has  been  adopted: 
the  word  "person"  in  the  statute  including 
corporations.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Tolbert  (Tex.)  90  S.  W.  508.  509. 

A  charter  fee  would  not  accrue  to  the 
state  upon  the  consolidation  of  several  exist- 
ing corporations,  so  as  to  form  a  new  cor- 
poration by  virtue  of  P.  S.  4287,  as  amended 
by  Acts  1908,  No.  103,  providing  that  **three 
or  more  persons  of  age"  may  form  a  corpo- 
ration ;  the  word  "persons"  not  including  cor- 
porations. State  V.  Rutland  Ry.,  Light  k 
Power  Co.,  81  Atl.  252,  253,  85  Vt.  9L 

The  word  "person"  in  federal  legislation 
includes  corporations.  United  States  v.  F1r« 
Nat  Bank  of  Anamoose,  190  Fed.  336.  34(1 

A  corporation  is  a  "person"  within  the 
Sherman  Anti-Trust  Act.  I'nion  Pac.  Coal 
Co.  V.  United  States,  173  Fed.  737.  739,  97  C. 
C.  A.  578. 

A  "corporation'*  is  a  "person"  within  tlie 
express  provU^ion  of  Baukr.  Act,  (  1,  subd.  1»- 
Dressel  v.  North  State  I^umber  Co.,  107  Fed. 
255,  256. 

The  expression  "person  engaged  cbleHv 
in  farming  or  the  tillage  of  the  soil**  in 
Bankr.  Act  July  1,  1898,  c.  541,  %  4b,  30  Sttt. 
547,  providing  that  any  natural  person,  ex* 
cept  a  wage-earner,  or  a  person  engaged  chief- 
ly in  farming  or  the  tillage  of  the  soil  Hnd 
any  corporation  principally  engaged  in  manu- 
facturing, may  be  adjudged  an  involuntary 
bankrupt,  applies  only  to  natural  perwn>. 
and  not  to  corporations.  In  re  L<ake  Jack* 
son  Sugar  Co.,  129  Fed.  640,  643. 

A  corporation  is  a  "person,"  within  the 
meaning  of  Civ.  Code  1910,  i  4413»  reUtii* 
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to  the  liability  of  the  master  for  the  torts 
of  the  servant.  Louisville  &  N.  R.  Co.  v. 
Hudson,  73  S.  £.  30, 81, 10  Ga.  App.  169. 

A  private  corporation  Is  a  "person,"  with- 
in Rev.  St.  1895,  art.  3017,  authorizing  a  re- 
covery for  death  caused  by  the  wrongful  act 
or  negligence  of  another  person.  Hugo 
Sohmeltzer  &  Co.  v.  Palz,  141  S.  W.  618,  520, 
104  Tex.  563. 

A  private  corporation  Is  Included  In  Rev. 
St  1895,  art.  3017,  which  gives  a  right  of 
action  for  death  caused  by  the  wrongful  act 
of  another  "person."  Williams  v.  Coca-Cola 
Co.  (Tex.)  150  S.  W.  759,  761. 

Code  1896,  {  27,  provides  that  personal 
representatives  may  recover  for  decedent's 
death,  caused  by  the  wrongful  act,  omission, 
or  negligence  of  any  person  or  persons,  or 
corporation.  Section  1  provides  that  the 
use  of  the  word  "person,"  used  in  the  Code, 
"includes  a  corporation  as  well  as  natural 
persons."  Held,  that  the  personal  representa- 
tive of  a  person  Injured  by  a  city  sewer  ditch 
bad  a  cause  of  action  against  the  city.  City 
of  Annlston  v.  Ivey,  44  South.  48,  49,  151 
Ala.  392. 

The  word  **per9on"  In  Gen.  St.  1909,  | 
9752,  providing  that  a  person  who,  by  himself 
or  his  servant,  etc.,  or  as  the  servant  or 
agent  of  another,  uses  a  false  weight,  or  ex- 
poses for  sale  less  than  the  quantity  which 
he  represents,  shall  be  guilty  of  a  misde- 
meanor, etc.,  includes  a  corporation  as  well 
as  a  natural  person.  State  v.  Belle  Springs 
Creamery  Co.,  Ill  Pac.  474,  477,  83  Kan.  389. 

The  word  "persons,"  in  Mills*  Ann.  St. 
§  413,  providing  that  any  person  who  shall 
employ  a  child  under  14  years  of  age  in  a 
mill  shall  be  guilty  of  a  misdemeanor,  ap- 
plies to  corporations  as  well  as  to  natural 
persons.  Overland  Cotton  Mill  Co.  v.  People, 
75  Pac.  924,  925,  32  Colo.  263,  105  Am.  St. 
Rep.  74. 

A  corporation  is  a  "person"  within  Laws 
1896,  p.  1052,  c.  803,  requiring  registration  of 
employing  plumbers  in  the  city  of  New  York, 
and,  as  registration  Involves  the  holding  of  a 
certificate  of  competency  which  cannot  be 
given  to  a  corporation,  plumbing  work  by  a 
corporation  Is  unlawful,  and  the  price  thereof 
cannot  be  recovered.  Milton  Schnaler  &  Co. 
V.  Griffsby,  117  N.  Y.  Supp.  455,  457,  132  App. 
Div.  854  ;  Id.,  113  N.  Y.  Supp.  548,  61  Misc. 
Rep.  325. 

The  statutory  construction  law  provides 
that  the  term  "person"  includes  a  corpora- 
tion and  Joint-stock  association.  As  used  in 
Laws  1900,  p.  699,  c.  827,  §  45,  providing 
that  a  person  engaged  in  the  business  of  em- 
ploying or  master  plumber  shall  submit  to  an 
examination  before  the  examining  board  of 
plumbers  as  to  his  experience,  etc.,  the  word 
''person*'   applies  to  a  corporation.     William 


Messer  Co.  v.  Rothsteln,  113  N.  Y.  Supp.  772, 
777,  778,  129  App.  Dlv.  215. 

In  the  absence  of  statutory  enactment 
to  the  contrary,  the  name  "person"  In  a 
statute  Includes  a  corporation  If  It  falls  with- 
in the  general  reason  and  design  of  the  act, 
both  as  to  the  benefits  and  restrictions  of  the 
act  A  statute  that  authorizes  the  doing  of 
a  certain  act  by  a  corporation  or  by  its  agent 
should  be  given  effect  by  permitting  the  cor- 
poration to  act  either  per  se  through  its  of- 
ficer or  per  alium  through  its  agent  Amer- 
ican Soda  Fountain  Co.  v.  Stolzenbach,  68 
Atl.  1078,  1088,  75  N.  J.  Law,  721,  16  L.  R.  A. 
(N.  S.)  703,  127  Am.  St  Rep.  822. 

Under  the  express  provisions  of  the  Code, 
the  word  "person  "  in  the  act  of  December 
15,  1871,  providing  that  money  or  proiierty 
stolen  from  the  state  or  the  Western  Atlantic 
Railroad  Company,  or  fraudulently  obtained 
from  the  same,  may  be  recovered  from  the 
person  perpetrating  the  fraud  or  conversion, 
the  word  "person"  Includes  a  corporation. 
Scofiel,  etc.,  Co.  v.  State,  54  Ga.  035,  638. 

A  corporation  is  In  law  a  "person"  or 
entirety  entirely  distinct  from  its  stockhold- 
ers and  officers,  and  It  may  have  Interests  dis- 
tinct from  theirs,  and  their  Interests  may  be 
adverse  to  its  interests,  and  knowledge  on 
the  part  of  the  president  of  the  corporation 
of  a  fraud  committed  by  an  entryman  in  pro- 
curing and  commuting  a  homestead  entry  Is 
Imputed  to  the  corporation  so  as  to  deprive  It 
of  the  position  of  a  bona  fide  purchaser  un- 
der a  conveyance  from  the  president  who 
had  taken  a  deed  from  the  patentee;  the 
president  being  one  of  the  Incorporators  and 
together  with  the  secretary  owning  a  large 
majority  of  the  stock,  beln^  intrusted  with 
the  management  and  control  of  the  corporate 
business,  and  his  Interest  and  that  of  the 
corporation  being  Identical.  J.  J.  McCaskill 
Co.  V.  United  States.  30  Sup.  Ct  386,  391, 
216  U.  S.  504,  54  L.  Ed.  590. 

"In  the  statutes  authorizing  Issuance  of 
garnishment  on  the  application  of  any  'per- 
son,' the  word  'person'  has  been  held  to  in- 
clude all  individuals,  nonresidents  as  well 
as  residents,  corxwratlons,  and  sovereignties." 
Dlsconto  Gesellschaft  v.  Umbreit,  106  N.  W. 
821,  828,  127  Wis.  651,  15  L.  R.  A.  (N.  S.) 
1045,  115  Am.  St.  Rep.  1063  (dissenting  opin- 
ion by  Cassoday,  C.  J.). 

A  corporation,  though  an  artificial  "per- 
son," was  not  embraced  within  the  meaning 
of  the  word  "person"  as  used  in  the  first 
statute  relating  to  foreign  attachment  pro- 
viding that  a  writ  of  foreign  attachment  may 
issue  against  any  person  not  an  inhabitant 
of  the  state  when  certain  requirements  were 
met.  B'owler  v.  Dickson  (Del.)  74  Atl.  601, 
603,  1  Boyce,  113  (citing  Vogle  v.  New  Grana- 
da Canal  &  Steam  Nav.  Co.  of  New  York 
[Del.l  1   Houst.  294). 

Under  Code,  §  48,  par.  13,  providing  that 
.  the  word  ''person"  may  be  extended  to  bodies 
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in  some  person  may  not  happen  within  the 
time,  the  executory  estate  is  void,  although 
In  fact  the  event  actually  happens  within  the 
time."  Provision  in  a  will  directing  that  a 
certain  portion  of  testator's  estate  shall  be 
allowed  to  accumulate  for  the  benefit  of  his 
grandchildren,  and  that  such  accumulation 
and  income  shall  be  equally  divided  among 
them  when  a  designated  grandchild,  2  years 
old  at  the  date  of  testator's  death,  arrived  at 
the  age  of  85  years,  does  not  violate  the  rule 
against  "perpetuities,"  but  the  direction  for 
accumulation  will  be  enforced  for  a  period  of 
21  years  after  the  testator's  death,  and  then 
the  amount  accumulated  will  be  distributed 
among  the  grandchildren.  Hussey  v.  Sar- 
gent, 76  S.  W.  211,  215,  116  Ky.  53  (citing  1 
Perry,  Trusts  [5th  Ed.]  §  381). 

A  provision  in  a  will  for  the  deposit  of 
money  in  bank,  the  interest  to  be  used  to 
keep  testator's  burial  lot  in  good  condition 
yearly,  creates  a  "perpetuity,"  in  violation  of 
a  constitutional  prohibition  thereof.  Mc- 
Ilvaln  V.  Hockaday,  81  S.  W.  54,  55,  36  Tex. 
Civ.  App.  1. 

''A  lease  for  any  number  of  years,  wheth* 
er  for  99  or  999,  is  not  in  violation  of  the 
statute  of  'perpetuities,'  for  in  neither  is  the 
lessor  precluded  thereby  from  disposing  of 
it  at  will,  nor  the  lessee  hindered  in  selling 
or  assigning  the  lease,  and  by  uniting  in  a 
conveyance  the  lessor  and  lessee  may  freely 
and  without  restraint  convey  both  the  fee 
and  the  leasehold  interest."  Hubbell  v.  Hub- 
bell,  113  N.  W.  512,  515,  135  Iowa,  637,  13  L. 
R.  A.  (N.  S.)  496,  14  Ann.  Caa  640. 

A  trust  deed  directing  that  on  the  death 
of  the  grantor's  .daughter,  the  property  shall 
go  to  her  "children  and  their  descendants, 
if  any  such  survive  her,"  is  not  void  as  con- 
trary to  the  rule  against  "perpetuities";  the 
words  "  'children'  and  their  descendants," 
employed  in  the  deed,  referring  to  those  sur- 
viving at  the  time  of  the  death  of  the  daugh- 
ter. Cribbs  v.  Walker,  85  S.  W.  244,  247,  74 
Ark.  104. 

A  will  which  gives  property  to  two  per- 
jsons,  to  be  paid  them  from  time  to  time  in 
certain  amounts  when  they  attain  certain 
ages,  the  last  payment  to  be  made  when  they 
are  45  years  old,  does  not  violate  the  rule 
against  "perpetuities"  by  the  provision  that, 
if  they  die  without  issue,  all  payments  which 
shall  not  have  become  due  shall  be  paid  to 
certain  others,  as  this,  at  the  most,  only  post- 
I)oues  the  vestln;?  of  the  estate  in  the  latter 
persons  for  two  lives  in  being.  Hull  v.  Os- 
born,  113  N.  W.  784,  787,  151  Mich.  8. 

A  will  giving  the  residue  of  the  estate 
to  testator's  two  granddaughters,  certain 
amounts  to  be  paid  to  each  on  her  arriving 
at  dilferent  ages,  and  the  remainder  of  half 
the  residue  when  she  is  45  years  old,  though 
providing  that,  if  either  die  without  Issue 
before  attaining  such  age,  such  portions  of 


her  half  as  shall  not  have  then  become  dne 
shall  be  paid  to  the  other,  and  that,  if  botb 
die  without  issue,  all  payments  which  shall 
not  have  become  due  shall  be  paid  to  certain 
others,  does  not  violate  the  rule  against 
"perpetuities,"  as  it  vests  the  title  of  the 
residue  in  such  grandchildren  at  the  death 
of  testator,  subject  to  its  being  divested  by 
their  dying  before  completion  of  the  pay> 
ments.  Hull  v.  Osbom,  113  N.  W.  784,  7^7. 
151  Mich.  8. 

A  devise  of  a  life  estate,  and,  after  the 
death  of  the  life  tenant,  to  his  widow  and 
children,  is  not  a  "perpetuity,"  under  Ky.  SL 
§  2360,  as  the  remainder  must  vest  within 
21  years  after  a  life  in  being;  but  a  con- 
veyance of  a  life  estate  after  the  death  of 
the  life  tenant,  to  go  to  his  children  until 
the  youngest  reaches  the  age  of  25  year». 
when  the  estate  is  to  be  divided,  is  a  per- 
petuity. Johnson's  Trustee  v.  Johnson  (Ky.) 
79  S.  W.  293,  294. 

Defendant  city  entered  into  a  contract 
with  a  water  company,  by  which  the  city 
agreed  not  to  grant  to  any  other  person  the 
right  to  furnish  water  for  fire  hydrants  during 
the  life  of  the  contract,  which  was  for  25  years, 
and  the  dty  to  have  the  privilege  of  buying 
the  waterworks,  but  if  the  city  did  not  exer- 
cise the  option  to  purchase,  the  contract  to 
continue  until  the  city  finally  purchased  the 
works.  Held,  that  the  exclusive  privUej^ 
granted  by  the  contract  was  a  '^perpetuity" 
and  monopoly,  in  contravention  of  Const 
art  1,  §  26,  prihibiting  the  granting  of  a 
perpetuity  or  monopoly,  whi<^  rendered  the 
contract  entirely  void;  and  hence  the  city 
could  not  recover  for  damages  arising  out  of 
the  water  company's  failure  to  furnish  suffi- 
cient water  pressure,  whereby  the  city  mark- 
et house  was  burned.  Hartford  Fire  Idsl 
Ck).  V.  City  of  Houston  (Tex.)  UO  S.  W.  973, 
977. 

PERQUISITE 

In  Bouvier's  Law  Pictlonary»  after  giv- 
ing its  meaning  In  its  most  extensive  sense, 
''perquisite"  is  defined  thus:  ''In  a  more  lim- 
ited sense,  it  means  something  gained  by  a 
place  or  ofiice  beyond  the  regular  salary  or 
fee."  The  word  was  used  in  such  limited  senw 
in  the  O>nstitution,  which,  after  limiting  the 
amount  of  compensation  of  clerks  of  court 
in  Baltimore,  provides  that  they  shall  be 
entitled  to  no  other  "perquisite"  or  compensa- 
tion. Vansant  v.  State,  53  Aa  711,  714.  96 
Md.  110. 

The  occupancy  by  the  Governor  during; 
his  term  of  ofiice  of  the  executive  mansion 
provided  by  the  state,  in  which  he  is  required 
by  law  to  maintain  his  residence,  is  not  « 
'^perquisite  of  office  or  other  oompensatioD.'' 
and  is  not  prohibited  by  the  (Constitution. 
State  V.  Sheldon,  Ul  N.  W.  372,  373,  78  Neh. 
552. 
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PERSISTENCE-PERSIST 

To  satisfy  the  proviso  of  the  Act  of  1792 
<3  Smith's  Laws  Pa.  p.  73),  "persistence/*  in 
the  settlement  of  public  land  to  save  Its  for- 
feiture, "must  mean  something  real;  not 
merely  the  wishing  or  even  attempting  to  do 
an  act  Impossible,  or  so  dangerous  that  no 
man  could  be  expected  to  attempt  It."  Such 
proviso  only  dispenses  with  the  forfeiture  in- 
curred, according  to  the  law,  by  not  making 
a  settlement  and  continuing  it,  within  and 
during  the  time  prescribed  by  the  enacting 
clause,  and  requires  that  it  must  be  made  as 
soon  as  the  prevention  ceases.  Huidekoper  v. 
Burrus,  12  Fed.  Cas.  6848,  pp.  840,  843,  1 
Wash.  109,  118. 

PERSON 

See  Artificial  Persons;  Ck>lored  Person; 
Credible  Person;  Disorderly  Person; 
Existing  Person;  From  the  Person; 
Great  Many  Persons;  Guardian  of  the 
Person;  Injury  to  Person  and  Proper- 
ty; In  Person;  larceny  from  the 
Person;  Natural  Person;  No  Person; 
Plea  to  the  Person ;  Poor  Person ; 
Private  Person;  Proper  Person;  Pru- 
dent Person ;  Qualified  Persons ;  Suit- 
able Person;  Suspicious  Person; 
Third  Person;  White  Person;  With 
Every   Other   Person. 

All  persons,  see  All. 

Any  other  person,  see  Any  Other. 

Any  person,  see  Any. 

Any  person  interested,  see  Any. 

Every  person,  see  Every. 

Exposure  of  the  person,  see  Exposure. 

Other  persons,  see  Other. 

Such  person,  see  Such. 

As  used  in  the  statute  limiting  actions 
upon  the  penal  statutes,  where  the  penalty 
goes  to  the  state,  or  county,  or  "person"  su- 
ing for  the  same,  the  word  "person"  means 
simply  any  person  who  sues  as  a  common  in- 
former and  not  one  having  a  special  interest 
by  reason  of  any  injury  or  grievance.  Ne- 
braska Nat.  Bank  v.  Walsh,  59  S.  W.  952, 
95.3,  68  Ark.  436,  82  Am.  St.  Rep.  301. 

The  word  '^person,"  as  used  in  Act  Cong. 
July  1,  1903,  c.  1362,  §  22,  32  Stat  643  pro- 
viding that,  if  any  person  whose  name  ai)- 
pears  on  the  rolls  shall  die  before  receiving 
his  allotment  the  land  to  which  he  would 
have  been  entitled  shall  be  allotted  in  his 
name,  etc.,  includes  members,  citizens,  and 
freed  men.  Hancock  v.  Mutual  Trust  Co., 
103  I*ac.  566,  569,  24  Okl.  391. 

Construed  in  plural 

The  word  "person,"  as  provided  by  Ky. 
St.  §  457,  may  extend  and  be  applied  to  per- 
f«ons.  Commonwealth  v.  Adams  Express  Co., 
97   S.  W.  386,  387,  123  Ky.  720. 

The  word  "person,"  ns  used  in  Laws 
1901,  p.  61,  c.  62,  §  1,  imposing  an  inheritance 


tax  upon  property  passing  by  will  or  the 
statutes  of  inheritance  to  any  person  in  trust 
or  otherwise,  though  importing  the  singular. 
Includes  the  plural.  Dixon  v.  Rickets,  72 
Pac.  947,  949,  26  Utah,  215. 

The  word  ''person,"  as  used  in  the'  stat- 
utes relating  to  railroad  commissioners,  in- 
cludes persons  (Gen.  St.  1901,  $  5997).  Kan- 
sas City,  Outer  Belt  &  Electric  R.  Co.  v. 
Board  of  Railroad  Com'rs,  84  Pac.  765,  756, 
73  Kan.  16a 

Rev.  St.  §  1024,  provides  that  when  there 
are  several  charges  against  any  person  for 
the  same  act  or  transaction,  or  for  two  or 
more  connected  acts  or  transactions,  or  for 
two  or  more  acts  or  transactions  in  the  same 
class  of  crimes  or  offenses,  which  may  be 
properly  Joined,  instead  of  having  several  in- 
dictments, the  whole  may  be  joined  in  one 
indictment  in  several  counts:  and,  if  two 
or  more  indictments  are  found,  in  such  case 
the  court  may  order  them  to  be  consolidated. 
Held,  that  under  section  1,  providing  that 
words  Importing  the  singular  number  may 
apply  to  several  persons  or  things,  section 
1024  was  not  limited  to  Indictments  against 
a  single  person,  but  embraced  consolidated 
indictments  against  several  defendants. 
Emanuel  v.  United  States,  196  Fed.  317,  320, 
116  C.  C.  A.  137. 

Rev.  St.  c.  23,  §  68,  relating  to  ways,  pro- 
vides that  when  a  way  is  changed  in  grade 
by  a  road  commissioner  or  "person  authoriz- 
ed," to  the  injury  of  an  abutting  owner,  he 
may  apply  in  writing  to  the  municipal  ofi^cers 
for  an  assessment  of  damages  occasioned 
thereby  to  be  paid  by  the  town.  Chapter  5(5, 
§  19,  relating  to  street  railroads,  provides 
that  such  road  shall  be  constructed  and  main- 
tained in  such  manner  and  upon  such  grades 
as  the  municipal  officers  of  the  towns  w^here 
they  are  located  may  direct,  and  when,  in 
the  Judgment  of  such  corporation,  it  shall  be 
necessary  to  alter  the  grade  of  any  road  the 
alteration  shall  be  made  at  the  expense  of 
the  corporation  in  accordance  with  the  direc- 
tions of  the  municipal  officers.  Held,  that 
the  two  sections  should  be  construed  togeth- 
er, and  under  Rev.  St.  c.  1,  S  2,  rules  2  and 
14,  by  which  the  word  "person"  may  include 
a  corporation  and  singular  words  include 
plural,  where  a  grade  was  established  by 
municipal  officers  at  the  request  of  a  rail- 
road company,  it  must  be  deemed  to  have 
been  done  by  a  "person  authorized"  within 
the  meaning  of  section  68,  and  though  sec- 
tion 68  provides  that  the  damages  shall  be 
assessed  by  the  municipal  officers  to  be  paid 
by  the  town,  and  sootion  19,  that  the  altera- 
tions shall  be  at  the  expense  of  the  corpora- 
tion, yet  the  word  "expense"  in  section  19 
will  include  the  damages  to  landowners, 
which,  if  paid  by  the  town,  are  a  part  of  the 
expense  of  the  alteration,  and  are  recover- 
able by  the  town  from  the  railroad  corpora- 
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tion.    Hurley  y.  Inhabitants  of  South  Thorn- 
aston,  74.  Atl.  734,  736,  105  Me.  SOL 

Confltnied  as  witness 

Under  Bankr.  Act  July  1,  1898,  c.  541,  | 
41,  30  Stat.  556,  providing  that  certain  acts 
committed  by  any  "person"  before  a  referee 
in  bankruptcy  shall  constitute  a  contempt  of 
court,  the  word  "person"  is  not  limited  to  the 
bankrupt,  but  extends  to  a  witness  guilty  of 
perjury  before  the  referee.  In  re  Bronstein, 
182  Fed.  349,  353. 

Code  Civ.  Proc.  §  870,  provides  for  the 
examination  of  a  party,  and  section  871  an- 
thorisses  the  examination  of  a  "person  not  a 
party"  to  the  action.  Held,  that  the  word 
"person"  in  section  871  means  a  person  who 
can  testify  as  a  witness ;  and  hence  such  sec^ 
tion  did  not  authorize  the  examination  of 
officers  of  a  corporation  before  trial,  where 
the  conwration  was  not  a  party.  Chartered 
Bank  of  India,  Australia,  and  China  v. 
North  River  Ins.  Co.,  121  N.  Y.  Supp.  399, 
400,  136  App.  Div.  646. 


Bankr.  Act  1898,  {  29b,  provides  that  a 
"person"  shall  be  punished  by  imprisonment 
on  conviction  of  having  concealed  property 
belonging  to  his  estate  in  bankruptcy.  Sec- 
tion 1,  cl.  19,  provides  that  "persons"  shall 
include  corporations,  except  where  otherwise 
specified,  A  careful  reading  of  this  clause, 
in  connection  with  the  terms  of  section  29b, 
convinces  that  it  can  have  no  effect  to  extend 
the  terms  or  broaden  the  true  interpretation 
of  the  latter  subsection.  All  who  are  punish- 
able under  this  subsection  29b  are  persons 
who  are  or  who  have  been  bankrupts.  Hence 
none  of  those  whom  the  word  "persons"  is 
made  to  include  under  section  1,  cl.  19 — no 
officers,  partnerships,  women,  participants  in 
forbidden  acts,  agents,  officers,  or  members 
of  any  board  of  directors  or  trustees — can  be 
guilty  of  the  offense  specified  in  this  subsec- 
tion, unless  they  are  either  bankrupts  when 
they  conceal  the  property  or  have  been  such 
and  have  obtained  their  discharges  before 
that  time.  Present  or  past  bankruptcy  is  an 
essential  attribute  of  every  person  who  may 
be  an  offender  under  this  statute.  Field  v. 
United  States,  137  Fed.  6,  7,  69  C.  C.  A.  568. 

Bankr.  Act  July  1,  1898,  c.  541,  §  29b,  30 
Stat.  554,  provides  that  a  person  shall  be 
punished  on  conviction  of  having  concealed, 
while  a  bankrupt,  or  after  his  discharge, 
from  his  trustee,  any  of  the  property  belong- 
ing to  his  estate.  Held,  that  though  there 
can  be  no  offense  unless  the  concealment  is 
accomplished  while  there  is  a  person  in  bank- 
ruptcy, or  after  his  discharge,  not  only  the 
bankrupt,  but  others  aiding  and  abetting  in 
the  concealment,  are  punishable.  United 
States  V.  Young  &  Holland  Co.,  170  Fed.  110- 
112. 


Body  of  persons 

The  provisions  of  section  2134,  Code  CIt. 
Proc.,  directing  that  "each  person  upon  whom 
a  writ  of  certiorari  is  served  •  •  ♦  most 
make  a  return,"  etc.,  is  not  In  conflict  with 
the  view  that  the  return  of  a  body  or  board 
may  be  made  by  a  majority  of  its  members, 
because  the  noun  "person"  is  clearly  used  to 
denote  any  person  or  legal  entity  to  whom  & 
writ  is  directed.  People  ex  rel.  Lester  t. 
Eno,  68  N.  E.  868,  870,  176  N.  Y.  513. 

The  use  of  the  word  "person"  in  Const 
U.  S.  Amend.  14,  providing  that  no  state 
shall  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  in* 
eludes  the  natural  persons  who  compose  a 
corporation,  and  who  are  the  beneficial  own- 
ers of  all  its  property,  the  technical  and  le- 
gal title  to  which  is  in  the  corporation.  State 
V.  Atlantic  Coast  Line  R.  Co.,  47  South.  969. 
982,  56  Fla.  617,  32  L.  R.  A.  (N.  S.)  639. 

In  view  of  Rev.  St  1909,  |  10,160,  defin- 
ing the  word  "persons"  as  induding  a  body 
of  persons  whether  incorporated  or  not,  un- 
der sections  2528  and  3881,  respectively,  pro- 
viding that  if  any  person  dlsot>ey  an  lnjaD^ 
tion,  the  circuit  court  to  which  it  is  retomed. 
or  any  Judge  in  vacation  thereof,  shall  Issoe 
an  attachment  for  the  contempt,  and  that 
every  court  of  record  shall  have  power  to 
punish  as  for  criminal  contempt,  persons 
guilty  of  willful  disobedience  of  any  order, 
the  circuit  court  has  power  to  punish  a  cor- 
poration for  civil  contempt  Fiedler  v.  Barn- 
brick  Bros.  Const  Co.,  142  S.  W.  1111,  1116. 
162  Mo.  App.  528. 

Carrier 
Code  1897,  |  2419,  provides  that  If  any 
common  carrier  or  x)er8on,  or  any  one  as 
agent  or  employ^  thereof,  shall  transport  to 
any  person  within  the  state  any  Intoxicating 
liquors  without  first  being  furnished  with  a 
certificate  that  the  consignee  is  the  holder 
of  a  permit  to  sell  intoxicating  liquors  in 
the  county  to  which  the  shipment  is  made, 
such  carrier  or  person  shall  on  conviction  be 
fined,  etc.  Held,  that  the  word  ''person,'*  as 
used  in  such  section,  means  a  public  or  pri- 
vate carrier,  and  did  not  Include  one  who 
transported  several  interstate  shipments  of 
liquor  from  the  railroad  company's  depot  to 
the  consignee's  place  of  residence  as  a  mere 
gratuity.  State  v.  Wignall,  128  N.  W.  935. 
937,  150  Iowa,  650,  34  L.  R.  A.  (N.  S.)  507. 

CUldren 

The  word  "person,"  as  used  in  a  statute 
forbidding  persons  to  walk  along  railroad 
tracks,  should  not  be  construed  to  include 
children  so  young  as  to  be  incapable  of  con- 
tributory negligence,  under  the  rule  that 
where  a  statute  seeks  to  change  an  erlstlnfe 
status  of  a  portion  of  a  community,  the 
change  must  be  made  in  language  so  dear 
as  to  unmistakably  manifest  such  legialadTe 
purpose.  Erie  R.  Co.  v.  Swiderskl,  197  Fed. 
521,  524,  117  C.  C.  A.  17. 
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(HtU0A 

Tbe  word  ''personB"  In  the  extradition 
treaty  between  the  United  States  and  Italy, 
entered  into  in  1868  (15  Stat  629)  and 
amended  in  1884  (24  Stat.  1<X>1),  providing 
for  the  surrender  of  persons  charged  with 
enumerated  crimes,  is  sufficiently  broad  to 
embrace  citizens  and  subjects  of  the  con- 
tracting parties,  and  a  citizen  of  the  United 
States,  who  while  in  Italy  commits  an  of- 
fense, and  who  then  flees  to  the  United 
States,  is  within  the  treaty  and  may  be  ex- 
tradited thereunder,  though  Italy  has  always 
construed  the  word  so  as  not  to  include  its 
citizens  and  subjects.  Bx  parte  Charlton, 
185  Fed.  880,  884. 

Ovstom  offleer 

Section  5446,  Bev.  St,  relating  to  ''every 
person"  who  aids  in  effecting  the  illegal  en- 
try of  imports,  while  ordinarily  not  intended 
to  apply  to  those  individuals  (customs  offi- 
cers) covered  by  the  preceding  section  of  the 
law,  does  not  exclude  an  officer  of  the  service 
if  the  facts  bring  him  within  the  definition 
of  the  **person"  at  whom  this  provision  is 
aimed,  and  may  therefore  include  a  customs 
weigher  who  aids  in  the  way  prohibited. 
United  States  v.  Mescall,  164  Fed.  587,  588. 

D«o«ased  person  or  estate  of  deceased 


A  corpse  is  not  a  **per8on.'*  That  which 
constitutes  a  person  is  separated  from  the 
body  by  death.  Brooks  v.  Boston  &  N.  St 
By.  Co.,  m  N.  B.  760,  211  Biass.  277. 

A  "person"  includes  a  corporation  and 
a  joint-stock  company,  but  it  does  not  in- 
clude an  estate,  or  where  an  action  is 
brought  by  the  representative  of  an  estate  or 
trust  as  such;  for  the  estate  or  tbe  trust, 
and  not  the  person  who  represents  it,  is  real- 
ly the  party.  Cole  v.  Manson,  85  N.  Y.  Supp. 
1011,  42  Misc.  Rep.  140. 

Primary  Blection  Law  (Laws  1903,  c 
451)  t  18,  subd.  1,  provides  that  the  person 
receiving  the  greatest  number  of  votes  at  a 
primary  as  the  candidate  of  a  party  for  an 
office  shall  be  the  candidate  of  that  party  for 
such  office,  and  his  name  as  such  candidate 
shall  be  placed  on  the  official  ballot  at  the 
following  election.  Held,  that  a  dead  man  is 
not  a  "person"  within  the  statute;  such  word 
meaning  a  living  human  being.  State  ex  rel. 
Bancroft  v.  Frear,  128  N.  W.  1068,  1071,  144 
Wis.  79,  140  Am.  St  Rep.  092. 

I/aws  1904,  No.  80,  S  81,  provides  that 
certain  sections  pertaining  to  taxes  upon  per- 
sons receiving  property  passing  from  dece- 
dents shall  also  apply  to  all  "persons"  dying 
before  the  passage  of  the  act,  but  whose  es- 
tates shall  not  have  been  at  that  time  de- 
creed or  distributed,  etc.  Held,  that  "per- 
sons" refers  to  decedents  mentioned  in  that 
section,  and  not  to  the  beneficiaries.  In  re 
Howard's  Estate,  68  AtL  513,  514,  80  Vt  489. 


Where  a  wife  loaned  her  husband  money 
which  was  made  payable  on  demand,  and 
they  both  died  without  the  wife  having  de- 
manded, or  received  the  money,  her  estate 
was  a  creditor  of  his  estate,  and  a  ''person" 
within  Rev.  St  1898,  S  3840,  providing  for  an 
order  within  which  creditors  shall  present 
their  claims  and  section  3844,  providing  that 
every  person  having  a  claim,  who  shall  not, 
after  notice  given,  exhibit  it  within  the  time 
limited,  shall  be  forever  barred.  Barry  v. 
Mlnahan,  107  N.  W.  488,  491, 127  Wis.  570. 

Employ6 

A  mere  ticket  taker  at  a  theater  is  not 
within  Pen.  Code,  |  290,  providing  for  the 
punishment  of  any  "person"  who  admits  to 
any  theater,  museum,  or  skating  rink,  or  any 
place  where  wines  or  liquors  are  kept,  any 
child  under  the  age  of  16  years,  unless  accom- 
panied by  its  parent  or  guardian.  People  ex 
rel.  Jacques  v.  Sheriff  of  Kings  County,  105 
N.  Y.  Supp.  387,  54  Misc.  Rep.  8. 


Forwarding  asemt 

A  forwarding  agent  is  a  "person"  within 
the  meaning  of  Interstate  Commerce  Act  Feb. 
4,  1887,  c.  104,  I  2,  24  Stat  379,  forbidding 
preferences  and  discrimination  in  rates.  In- 
terstate Commerce  Commission  v.  Delaware, 
L-  &  W.  R.  Co.,  31  Sup.  Ct  392,  396.  220  U.  S. 
235,  55  Jm  Ed.  448. 

Infant  or  mlno^ 

A  child  of  immature  and  tender  years  Is 
a  "person,"  within  Rev.  Codes  N.  D.  1905,  i 
7686,  authorizing  an  action  for  the  death  of  a 
"person"  by  the  wrongful  act  of  another. 
Scherer  v.  Schlaberg,  122  N.  W.  1000, 1006, 18 
N.  D.  421,  24  L.  R.  A.  (N.  8.)  520. 

Under  the  bankruptcy  act  providing  that 
any  natural  person  may  be  adjudged  an  in- 
voluntary bankrupt  the  word  "person"  does 
not  include  an  infant.  In  re  Kehler,  153  Fed. 
235,237. 

Bankr.  Act  July  1,  1898,  c.  541,  i  1,  subd. 
11,  30  Stat.  544,  provides  that  "debt"  shall 
include  any  debt,  demand,  or  claim  provable 
in  bankruptcy;  section  4  declares  that  any 
"person"  who  "owes  debts,"  except  a  corpora- 
tion, shall  be  entitled  to  the  benefits  of  the 
act  as  a  voluntary  bankrupt ;  and  section  63 
declares  that  debts  shall  be  a  fixed  liability, 
absolutely  owing  at  the  time  of  the  filing  of 
the  petition,  etc.  Held,  that  the  words  "owes 
debts"  mean  an  obligation  for  which  a  debt- 
or is  legally  liable,  and  hence  the  bankruptcy 
act  includes  an  infant  where  he  owes  debts 
for  which  his  property  is  legally  chargeable. 
In  re  Walrath,  175  Fed.  243,  244. 

Inliabitant 

An  inhabitant  of  the  province  of  Ben- 
guet,  in  the  Philippine  Islands,  was  a  "per- 
son," within  Organic  Act  July  1,  1902,  c.  1369, 
providing  that  no  laws  shall  be  enacted  in  the 
Islands  which  shall  deprive  any  "person"  of 
life,  liberty,  or  property  without  due  process 
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of  law;  or  deny  to  any .  person  therein  the 
equal  protection  of  the  laws.  Oarino  v.  In- 
sular Government  of  Philippine  Islands,  29 
Sup.  Ct.  334,  336,  212  U.  S.  449,  53  L.  Ed.  594. 

Iiiuuitie 

Under  the  bankruptcy  act  proTidlng  that 
any  natural  person  may  be  adjudged  an  in- 
voluntary bankrupt,  the  word  "person"  does 
not  include  a  lunatic.  In  re  Kehler,  153  Fed. 
235,  237. 

Marshal 

Where  defendant  used  loud  and  offen- 
sive language  in  a  conversation  with  a  village 
marshal,  as  one  of  a  crowd  engaged  in  dis- 
turbing the  peace,  and  the  marshal  neglected 
to  restrain  defendant  or  preserve  order,  he 
was  not  d  **person"  whose  peace  could  be  dis- 
turbed, within  a  village  ordinance  providing 
that,  if  any  person  shall  willfully  disturb  the 
peace  of  any  other  i)erson  by  loud  and  un- 
usual noise,  loud  and  offensive  conversation, 
etc.,  he  shall  be  adjudged  guilty  of  a  misde- 
meanor. Village  of  Salem  v.  Coffey,  88  S.  W. 
772,  113  Mo.  App.  675. 

Nonresident 

"In  the  statutes  authorizing  issuance  of 
garnishment  on  the  application  of  any  'per- 
son,' the  word  'person*  has  been  held  to  in- 
clude all  individuals,  nonresidents  as  well 
as  residents,  corporations,  and  sovereignties." 
Disconto  Gesellschaft  v.  IJmbrelt.  106  N.  W. 
821,  828,  127  Wis.  651,  15  L.  R.  A.  (N.  S.) 
1045,  115  Am.  St  Rep.  1003  (dissenting  opin- 
ion by  Cassoday,  C.  J.). 

The  use  of  the  word  "person,"  in  Laws 
1905,  p.  126,  c.  105,  amending  Rev.  St.  1898, 
c.  2948,  by  adding  the  provision  that  if  there 
be  none  of  such  persons  in  the  state,  and  the 
defendant  corporation  has  or  holds  itself  out 
as  having  an  otllce  or  place  of  business  in  the 
state,  or  does  business,  then  service  may  be 
made  upon  the  person  doing  such  business  or 
In  charge  of  such  office  or  place  of  business, 
the  word  "person"  shows  that  the  legislature 
Intended  to  reach  a  class  not  covered  by  the 
word  "agents"  used  elsewhere  In  the  section, 
but  It  is  not  broad  enough  to  Include  one 
merely  temporarily  In  the  state,  to  whom 
though  not  connected  with  the  business,  was 
Intrusted  for  collection  a  bill  due  a  foreign 
corporation.  Ilonerlne  Min.  &  Mill.  Co.  v. 
Tellerday  Steel  Pipe  &  Tank  Co.,  88  Pac.  9, 
11,  :u  Utah,  326. 

Officer  of  corporation 

The  president  of  a  corporation  is  a  "per- 
son," wltbln  Comp.  Laws.  S  4S04,  declaring 
that  any  person,  agent,  manager,  or  clerk  of 
a  corporation,  with  whom  any  money  shall  be 
depo.slted  or  intrusted,  who  shall  appropriate 
It  to  his  own  use,  shall  be  guilty  of  embezzle- 
ment. State  V.  Weber,  103  Pac.  411,  412,  31 
Nev.  385. 

Bankr.  Act  July  1,  1898,  c.  541,  §  1,  cl. 
7. 30  Stat  544,  provides  that  the  term  "court" 


shall  include  a  referee,  and  clanae  19  declare? 
that  the  word  "persons"  Includes  corparatioiL< 
and  officers.  By  section  2,  cl.  7,  bankruptc? 
courts  are  Invested  with  such  JurlsdictioD  la 
law  and  In  equity  as  will  enable  them  to  ex- 
ercise original  Jurisdiction  in  bankruptcy  pro- 
ceedings to  cause  the  estates  of  bankrupts  to 
be  collected,  reduced  to  money  and  distribut- 
ed, and  to  determine  controversies  In  rela- 
tion thereto,  ex(»ept  as  otherwise  provided, 
and  section  23,  par.  "a,**  confers  Jurisdictlim 
on  the  T'nlted  States  Circuit  Courts  in  certain 
circumstances  over  controversies  between 
trustees  and  adverse  claimants  concemin? 
property  claimed  by  the  trustee,  except  as  to 
proceedings  in  bankruptcy.  Jurisdiction  orer 
which  rests  exclusively  in  bankruptcy  courts, 
and  by  paragraph  **b"  suits  brought  by  the 
trustee,  except  those  to  recover  property  un- 
der certain  specified  sections  of  the  act.  can 
be  brought  in  the  bankruptcy  court  only  hy 
consent  of  the  proposed  defendant.  Held, 
that  a  referee  in  bankruptcy  had  Jurisdiction 
of  a  proceeding  to  compel  the  officers  of  a 
corporation  to  pay  over  the  proceeds  of  stock 
sales  alleged  to  belong  to  the  corporation,  and 
also  to  pay  an  amount  assessed  against  them 
for  unpaid  shares.  In  re  Komit  Mf^  Co^ 
192  Fed.  392,  394. 


Partaersliip,    Una,    ooaapaar,    soetoty* 
joint-stook  company,  or  aasoelatioa 

A  **i)erson"  includes  a  Joint-stock  com- 
pany. Cole  V.  Manson,  85  N.  Y.  Supp.  1011. 
42  lilisc.  Rep.  149. 

A  partnership  is  an  entity  distinct  from 
that  of  its  members,  and  is  recognized  in  lair 
as  a  "i)erson."  Clay,  Robinson  &  Co,  v. 
Douglas  County,  129  X.  W.  548,  549,  88  Neb. 
363,  Ann.  Cas.  1912B,  756. 

A  partnership  cannot  sue,  for  it  is  not 
a  natural  or  artificial  "person.**  Phillips  v. 
Holmes,  51  South.  625,  626,  165  Ala.  250. 

A  partnership  is  a  "person''  in  the  sen^ 
in  which  that  term  is  used  in  the  federal 
bankruptcy  act  (Act  Cong.  July  1, 1898.  c.  541. 
§  1,  subd.  15,  30  Stat.  544).  In  re  Every. 
body's  (Jrocery  &  Meat  Market  173  Fed.  492. 

Laws  1892,  p.  1487,  c.  677,  ^  5,  defines  the 
term  "iierson"  to  Include  a  corporation  it 
Joint  association,  as  well  as  a  natural  i^er- 
son.  People  v.  Taylor,  85  N.  B.  750.  7W. 
192  N.  Y.  398. 

The  word  "person"  or  "persons"  shall  l»e 
hold  to  include  firms,  companies,  and  as^sivi- 
atlons.  Revenue  Law  (Acts  1898,  No.  170.  p. 
346,  §  91).  National  Blre  Ins.  Co.  v.  BoanI 
of  Assessors,  46  South.  117,  118.  121  La.  1<K 
126  Am.  St.  Rep.  313;  General  Electric  l\u 
V.  Board  of  Assessors,  46  South.  122, 123.  121 
La.  116. 

The  word  **person,"  as  provided  by  Ky. 
St.  S  457,  may  extend  and  be  applied  r<» 
bodies  politic  and  corporate,  sodedes,  conv 
munities,  and  the  public  generally,  as  well 
as  individuals,  {Arsons,  and  joint-stock  com- 
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panics.    Coiiimouwealth  t.  Adams  Bxp.  Co., 
97  S.  W.  386,  387,  23  Ky.  720. 

The  word  "person,"  as  used  in  the  stat- 
utes relating  to  railroad  commissioners,  in- 
cludes paituerships  or  joint-stoclc  companies. 
Gen.  St.  1001,  §  5997.  Kansas  City,  Outer 
Belt  &  Electric  R.  Co.  v.  Board  of  Railroad 
Coiu'rs,  84  Pac.  755,  756,  73  Kan.  168. 

Under  Const,  art.  9,  §  18,  giving  the  Cor- 
l)oration  Commission  power  to  regulate  all 
transmission  companies  doing  business  in  the 
state  In  all  matters  relating  to  the  perform- 
ance of  their  public  duties  and  their  charges 
therefor,  and  section  34,  providing  that  the 
term  "transmission  company"  shall  include 
any  company  or  other  person  holding  or  op- 
erating for  hire  any  telegraph  or  telephone 
line,  and  that  the  term  "person"  shall  Include 
individuals,  partnerships,  and  corporations, 
the  Corporation  Commission  has  supervision 
of  a  telephone  company  owned  solely  by  an 
individual  and  operated  for  hire  in  all  mat- 
ters relating  to  the  performance  of  its  pub- 
lic duties  and  charges.  Hine  v.  Wadlington, 
109  Pac.  301,  26  Okl.  389. 

Laws  1901,  p.  19,  c.  3,  making  it  un- 
lawful to  pennit  minors  in  saloons,  etc.,  pro- 
vides (section  7)  that  the  word  "person,"  as 
used  in  the  act,  , shall  be  deemed  to  mean 
firm  or  corporation,  as  well  as  natural  per- 
son, and  the  person  managing  the  business 
of  such  firm  or  corporation  shall  be  liable  to 
the  penalties  prescribed  by  this  act.  Terri- 
tory V.  Church,  91  Pac.  720,  721,  14  N.  M.  226. 

While  it  is  true  that  section  59  of  the 
Bankrupt  Act  contains  the  only  provision  of 
the  act  expressly  detining  who  may  file  a  pe- 
tition to  have  a  debtor  adjudged  an  invol- 
untary bankrupt,  and  that  that  provision  is 
confined  to  creditors,  and  section  5,  read 
with  section  59,  seems  to  confine  the  right  to 
creditors,  yet  section  4a  declares  that  any 
"person"  owing  debts,  except  a  corporation, 
shall  be  entitled  to  the  benefit  of  this  act  as 
a  voluntary  bankrupt,  and  section  1  declares 
that  tbe  word  "persons,"  unless  inconsistent 
with  the  context,  shall  include  partnerships. 
In  re  J.  M.  Ceballos  &  Co.,  161  Fed.  445,  448. 

An  unincorporated  association  is  not  a 
•*pei"son,"  and  has  not  the  power  to  sue  or  be 
sued;  but  when  it  has  been  organized  and 
conducted  for  profit  it  will  be  treated  as  a 
partnership,  and  its  members  held  liable  as 
partnt»rs.  Slaughter  v.  American  Baptist 
Publicjitlon  Society  (Tex.)  150  S.  W.  224,  226. 

The  word  "person,"  in  section  2,  art  2, 
of  the  general  revenue  act  approved  March 
10,  1909,  providing  that  "a  person  moving  in- 
to this  state  from  another  state  between 
March  1st  and  September  1st  shall  list  his 
personal  property  acQuiriug  an  actual  situs 
therein  before  September  1st  and  the  same 
shall  bo  assessed  and  placed  upon  the  tax 
roll  and  the  taxes  thereon  collected,  etc.," 
includes  a  firm;  and  where  a  firm  moves  in- 


to the  state  between  March  Ist  and  Septem- 
ber 1st,  moving  personal  property  into  the 
state  that  acquires  a  situs  therein  before 
September  1st,  said  property  shall  be  assess- 
ed and  taxes  thereon  collected  for  the  cur- 
rent year,  notwithstanding  one  member  of 
the  firm  was  a  resident  of  the  state  before 
the  1st  day  of  March,  and  the  other  member 
was,  and  has  been  at  all  times,  a  resident 
of  another  state.  Bivlns  &  Carroll  v.  Bird, 
121  Pac.  1080,  1081,  31  Okl.  286. 

Under  the  bankruptcy  act  of  July  1, 1898, 
a  partnership  is  insolvent  if  the  partner- 
ship property  is  insufficient  to  pay  the  firm 
debts,  because  It  is  a  **person"  (section  1 
119],  c.  541,  30  Stat.  545),  because  any  "per- 
son" is  insolvent  under  that  act  whose  prop- 
erty is  insuftlcient  to  pay  its  debts  (section  1 
[15],  c.  541,  30  Stat.  544),  and  the  only  prop- 
erty a  partnership  has  or  can  apply  to  Its 
debts  is  the  firm  property,  and  the  only 
debts  it  owes  are  the  firm  debts.  In  re 
Bertenshaw,  157  Fed.  363,  368,  85  C.  C.  A.  61, 
17  L.  R.  A.  (N.  S.)  886,  13  Ann.  Cas.  986. 

Neither  the  judicial  recognition  by  the 
courts  of  a  state  of  the  partnership  entity, 
nor  the  provisions  of  the  bankruptcy  act, 
which  define  a  partnership  to  be  a  "person" 
within  the  meaning  of  the  act,  and  authorize 
it  to  be  adjudged  a  bankrupt  (Bankr.  Act  Ju- 
ly 1,  1898,  c.  541,  if  la  [19],  6a,  80  Stat  544, 
547),  work  a  change  of  the  established  rule 
fixing  the  substantive  rights  of  creditors 
respectively,  of  the  partnership  and  of  Its 
Individual  members.  In  re  XeLfer,  184  Fed. 
224,  226,  106  C.  C.  A.  366. 


Laws  Del.  vol.  17,  p.  523,  c.  226,  (  2  (Rev. 
Code  1852,  amended  in  1893,  p.  930),  makes  it 
a  crime  for  any  person  to  administer  to  or 
advise  a  pregnant  w^oman  with  intent  to  pro- 
cure a  miscarriage,  or  to  "aid,  assist,  or  coun- 
sel any  person  so  intending  to  procure  a 
miscarriage."  Held,  that  the  word  "person," 
in  the  quoted  clause,  means  some  person  oth- 
er than  the  pregnant  woman,  and  an  in- 
dictment under  such  clause,  charging  defend- 
ants with  having  counseled  a  pregnant  wo- 
man who  was  intending  to  procure  her  own 
miscarriage,  is  bad.  State  v,  Parm  (Del.)  60 
Atl.  977,  978,  5  Pennewill,  556. 

Prirate  oorporatlon 

The  words  "person"  or  "persons"  in- 
cludes corporations.  In  re  Charge  to  Grand 
Jury,  151  Fed.  834,  845;  Cole  v.  Manson,  85 
N.  Y.  Supp.  1011,  42  Misc.  Rep.  149. 

A  corporation  by  both  the  civil  and  com- 
mon law  Is  a  **person,"  an  artificial  person. 
Davoust  V.  City  of  Alameda,  84  Pac.  760, 
761,  149  Cal.  69,  5  L.  R.  A.  (N.  S.)  536,  9 
Ann.  Cas.  847. 

A  corporation  is  included  in  the  term 
''person"  as  used  in  the  statutes.  Goldzler 
V.  Central  R.  Co.  of  New  Jersey,  88  N.  Y. 
Supp.   214,   215,   43  Misc.   Rep.   667   (citing 
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private  corporations  not  possessed  by  individ- 
uals or  partnerships,"  a  state  is  a  person, 
and  under  section  64b  (5)  is  entitled  to  prior- 
Ity  for  a  debt  due  it  from  the  estate  of  a 
bankrupt  which  is  given  priority  by  its  own 
insolvency  law.  In  re  Western  Implement 
Co.,  166  Fed.  676,  582. 

Laws  1^5,  p.  370,  c.  175,  in  amendment 
of  Code  Civ.  Proc.  f  1391,  authorizing  an 
execution  against  the  wages  or  salary  of  the 
judgment  debtor,  and  making  it  the  duty  of 
any  person  or  corporation,  municipal  or  oth-. 
erwise,  to  whom  the  execution  shall  be  pre- 
sented, and  who  shall  be  indebted  to  the  judg- 
ment debtor,  to  pay  over  to  the  officer  the 
amount  of  the  debt,  does  not  authorize  the 
issuance  of  an  execution  against  the  salary 
of  a  state  officer;  the  state  being  neither  a 
person  nor  a  corporation  nor  a  municipal  cor- 
poration. Osterhoudt  v.  Keith,  117  X.  7. 
Supp.  809,  810,  133  App.  Div.  83. 

The  champerty  act  (1  Bev.  St  p.  739  [1st 
Ed.]  p.  2,  c.  1,  tit  2,  ^  147)  provides  that 
''every  grant  of  land  shall  be  absolutely  void, 
if  at  the  time  of  the  delivery  thereof,  such 
lands  shall  be  in  the  actual  possession  of  a 
person  claiming  under  a  tittle  adverse  to  that 
of  the  grantor.'*  Section  5  of  the  statutory 
construction  law  (Laws  1892,  p.  1487,  c.  677) 
provides  that  "the  term  *person'  includes  a 
corporation  and  a  joint-stock  association," 
and  when  used  to  designate  a  party  whose 
property  may  be  the  subject  of  any  offense, 
the  term  "person"  also  Includes  the  state. 
Held,  that  the  state  could  therefore  only 
be  included  as  a  "person"  when  the  statute 
relates  to  any  of  its  property  which  may  be 
the  subject  of  an  offense,  and  hence  the 
champerty  act  does  not  apply  to  the  posses- 
sion of  the  state,  and  that,  if  the  forest 
commission  could  be  regarded  as  in  actual 
possession  for  the  state,  it  would  not  render 
the  statute  applicable  as  it  is  no  more  a  "per- 
son" than  is  the  state.  Saranac  Land  &  Tim- 
ber Co.  V.  Roberts,  109  N.  Y.  Supp.  547,  125 
App.  Div.  333;  Id.,  88  N.  E.  753,  760,  195  N. 
T.  303. 

Same— United   States 

The  United  States  is  not  a  "person"  with- 
in the  meaning  of  Bankr.  Act  July  1,  1898,  c. 
541,  i  64,  30  Stat  563.  TiUe  Guaranty  & 
Surety  Co.  v.  Guarantee  Title  &  Trust  Co., 
174  Fed.  385,  387,  98  C.  C.  A.  603. 

Seleetn&ea 

Under  Gen.  St  1902,  S  2067,  authorizing 
persons  interested  in  altering  highways  to  re- 
monstrate against  the  report  of  the  commitp 
tee  assessing  benefits  and  damages,  and  em- 
powering the  court  to  order  a  jury  and  "grant 
relief  to  the  person  or  persons  making  such 
application,"  when  construed  in  connection 
with  section  2070,  providing  that,  if  the  re- 
port of  the  jury  shall  not  increase  the  dam- 
ages allowed  or  dlnoinish  the  assessment  of 
benefits,  the  court  shall  order  the  applicant 
for  the  jury  to  pay  the  costs  of  the  applica- 


tion, etc.,  the  court,  In  proceedings  to  asaesa 
damages  and  benefits  for  the  change  of  the 
grade  of  a  highway,  may  not  order  a  jury 
to  make  a  reassessment  of  damages  and  bene- 
fits on  the  application  of  the  town  by  its  se- 
lectmen ;  the  selectmen  not  being  referred  to 
by  the  words  "person  or  persons,"  In  the 
quoted  clause.  Selectmen  of  Town  of  Mont- 
ville  V.  Alpha  Mills  Co.,  81  AtL  1051»  1052,  85 
Conn.  1. 

WoB&en 

A  woman  is  a  "person"  witUn  tbe  con- 
templation of  Const  U.  8.  Amend.  14,  i  1, 
and  entitled  to  the  equal  protection  of  tbe 
laws.  Carrlthers  v.  City  of  ShelbyriUe,  104 
S.  W.  744,  745.  126  Ky.  769,  17  Lu  B.  A.  iN. 
S.)  421  (citing  Santa  Clara  County  ▼.  South- 
em  Pac  R.  Co.,  18  Fed.  385). 

PERSON  AGGRIEVED 

See  Aggrieved. 

PERSON  APPEARING  OP  RECORD  AS 
OWNER 

See  Owner  of  Record. 

PERSON  ARRIVING  IN  THE  UNFTSD 
STATES 

Tariff  Act  July  24,  1897,  c  11,  S  2,  Free 
list,  par.  697,  dO  Stat  202,  provides  for  ''per- 
sonal effects  of  persons  arriving  in  the  Unit- 
ed States,"  with  a  proviso  relating  to  *'resi- 
dents  of  the  United  States  returning  from 
abroad."  Held,  that  the  first  provision  is 
only  for  immigrants,  and  that  the  proviso 
concerns  Americans  only.  United  States  v. 
Bemays,  158  Fed.  792,  794,  86  0.  C.  A.  52L 

PERSON  ASSESSED 

See,  also,  Assess. 

Assignors  in  a  common-law  assignment 
for  the  benefit  of  creditors  to  the  assignee  in 
trust  to  pay  preferred  claims  including  taxes 
are  the  '"persons  assessed"  for  taxes  within 
Bev.  Laws  1902,  c.  13,  |  32,  authorizing  a  tax 
collector  to  collect  a  tax  by  action  against 
the  "persons  assessed,"  and  they  are  prop- 
erly made  parties  defendant  in  an  action 
for  taxes  as  the  persons  primarily  liable 
therefor.  Boston  v.  Turner,  87  N.  K.  634, 
637,  201  Mass.  190  (citing  Bicker  t.  Bnwk, 
29  N.  E.  534,  155  Mass.  400). 

PERSON  AtTTHORIZED 

See  Authorized  by  Law;  Anthoriied 
son. 

PERSON      ^BENEPIOIAIXT      I  NTS 
ESTED 

See  Btoefidally  Interested. 

PERSON  RENEFITED 

See  Benefit 

PERSON  CAUSING  DEATH 

See  Cause  (verb). 

PERSON  CAUSING  EXCAVATIOV 

8e«  Cause  (verb). 
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PER80H  COHOERHSD 

See  Concern. 

PERSON  OONVICTBB 

See  Convicted — ConvictloiL 

PERSON  DEPENDENT 

See  Dependent. 

PERSON  DERIVINO  AN  INTEREST 

See  Interest. 

PERSON  DIRECTI.T  INTERESTED 

See  Directly  Interested. 

PERSON  DOING  BITSINESS 

See  Doing  Business. 

PERSON  DOING  GONTRACT  WORK 

The  phrase  "persons  doing  contract 
work/'  within  an  ordinance  levying  an  oc- 
cupation tax  upon  such  persons,  is  broader 
than  the  word  "contractors,"  including,  be- 
sides them,  all  persons  engaged  in  any  kind 
of  work,  pursuant  to  a  contract,  express  or 
implied.  In  re  Unger,  98  Pac  999,  1000,  1 
OkL  Or.  222. 

■ 

PERSON     EXERCISING     S  U  P  E  R I N- 
TENDENCE 

See  Superintendence. 

PERSON  FLEEING  FROM  JUSTICE 

See  Flee  from  Justice. 

PERSON  HAVING  CUSTODY  OR  CON- 
TROIi 

See  Control. 

PERSON  HOLDING  STOCK  AS  TRUS- 


Rev.  St.  §  5152,  providing  that  persons 
holding  stock  in  national  banks  as  trustees 
shall  not  be  personally  liable  as  stockholders, 
applies  to  every  one  holding  stock  as  trus- 
tee, and  a  father  who,  as  trustee  for  his  chil- 
dren, invested  funds  belonging  to  them  in 
such  stock,  is  not  personally  liable  for  an 
assessment  thereon,  although  the  fond  in- 
vested arose  from  an  investment  of  his  own 
money  previously  made  by  him  in  their  be- 
half. Fowler  v.  Qowing,  165  Fed.  891,  892, 
91  C.  C.  A.  569. 

PERSON  IN  CHARGE 

See  Charge. 

PERSON  INJURED 

See  Injured  Person. 

PERSON  IN  PARENTAL  RELATION 

See  Parental  Relation. 

PERSON  INTERESTED 

See  Interest 

Other  person  interested,  see  Other. 

PERSON  LOSING 

All  those  who  have  lost  more  than  ihey 
liaTe   won  during  a  sitting  by  playing  at 


cards  are  "persons  losing,'*  within  the  mean- 
ing of  Hurd's  Rev.  St.  1901,  c.  38,  §  132, 
which  provides  that  any  person  who  shall 
at  any  time  or  sitting  by  playing  at  cards 
lose  to  any  person  so  playing  any  money 
amounting  to  $10,  and  shall  pay  the  same» 
may  sue  and  recover  the  money  by  action 
in  assumpsit.  Zellers  v.  White,  70  N.  B. 
669,  672,  208  111.  518,  100  Am.  St.  Rep.  243. 

PERSON  MAKING  ENTRY 

One  who  makes  an  entry  of  coal  lands 
avowedly  for  his  own  use  and  benefit  is 
"the  person  who  made  such  entry,"  within 
the  meaning  of  the  act  of  June  16,  li<<SO  (21 
Stat  at  L.  287,  chap.  244,  f  2,  providing  for 
the  repayment  of  the  purchase  price  in  case 
of  subsequent  cancellation,  although  he  made 
the  entry  at  the  Instance  of  a  corporation, 
with  Its  money  and  for  its  benefit.  United 
States  V.  Colorado  Anthracite  Co.,  32  Sup.  Ct. 
617,  619,  225  U.  S.  219,  56  L.  Ed.  1063. 

PERSON  NAMED  ON  ITS  FACE 

Person  to  whom  it  is  issued  synonymous, 
see  Person  to  Whom  Issued. 

PERSON  OF  AFRICAN  DESCENT 

See  African  Descent. 

PERSON  OF  COLOR 

See  Colored  Person. 

PERSON  OF  THE  FAMILT 

The  word  "person,"  as  used  in  Rev.  St 
Mo.  1899,  {  570,  providing  for  service  of  a 
summons  by  leaving  a  copy  of  the  petition 
and  writ  at  defendant's  usual  place  of  abode 
with  some  person  of  his  family,  is  synon- 
ymous with  the  word  "member"  as  used  in 
a  return  showing  that  a  copy  of  the  writ  and 
petition  was  left  with  a  member  of  defend- 
ant's family.  The  words  may  be  used  Inter- 
changeably. One  could  not  be  a  person  of 
a  family  without  being  a  member  nor  could 
he  be  a  member  without  being  a  person. 
Colter  V.  Luke,  108  S.  W.  608,  609,  129  Mo. 
App.  702. 

Where,  in  an  action  for  divorce,  the  com- 
plaint alleged  that  plaintiff  and  defendant 
had  been  living  together  as  husband  and  wife 
until  the  day  before  the  suit  was  commenced, 
and  implle<l  that,  though  prior  thereto  the 
parties  had  a  joint  residence  in  M.  county, 
such  residence  had  been  severed,  and  that 
the  plaintiff  had  the  custody  of  the  minor 
children,  an  order  authorizlng^ervlce  of  pro- 
cess on  the  defendant,  temporarily  residing 
without  the  state,  by  publication,  was  not 
objectionable  by  reason  of  the  fact  that  the 
affidavit  did  not  negative  the  possibility  of 
substituted  service  by  delivering  a  copy  to 
some  person  of  defendant's  family,  above  the 
age  of  14  years,  at  his  dwelling  house  or 
usual  place  of  abode.  Then  when  a  suit  for 
a  divorce  has  been  commenced,  it  must  be 
inferred  that  the  marital  relations  have  be^i 
interrupted,  and,  the  defendant  being  tempo- 
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rarily  absent,  the  plaintiff  and  the  childr^, 
occupying  the  dwelling  house  or  usual  place 
of  abode  of  the  defendant,  are  not  '^persons 
of  the  family"  within  the  meaning  of  the 
term  as  used  in  the  statute.  McFarlane  ▼. 
Ck>meUu8,  73  Pae.  325,  327,  828,  43  Or.  513. 

PEBSOir  OF  nrDIAN  BLOOD 

See  Indian. 

PEB80N  OF  nrDL^kN  DESCENT 

See  Indians  by  Descent 

PEB80N  OF  ORDINART 

See  Ordinary  Care. 

PERSON  OF  UNSOUND 

See  Unsound  Blind. 


>» 


See  Primarily  Liable. 

PERSON  TO  WHOM  ISSUED 

The  phrase  "person  to  whom  it  is  issued, 
as  used  in  a  commutation  ticket  containing  a 
stipulation  that  if  it  should  be  offered  by  any 
other  than  the  person  to'  whom  it  is  issued 
it  would  be  forfeited  and  taken  up  by  the 
conductor,  is  synonymous  with  "person  nam- 
ed on  its  face"  Ck>lton  v.  Delaware,  L.  A 
W.  R.  Co.,  77  AtL  1020,  80  N.  J.  Law,  592. 

PERSON  WHO  BUILDS 

The  phrase  "person  who  built  it,**  con- 
tained in  the  statute  providing  that  the 
owner  of  a  building  lot  might  rest  one-half 
of  the  building  wall  on  his  neighbor's  land 
and  that  the  neighbor  should  have  the  right 
thereafter  to  make  it  a  wall  in  common  by 
paying  one-half  of  the  value  to  the  "person 
who  built  it,'*  means  the  owner,  whether  he 
became  such  by  building  the  wall  in  person  or 
hiring  it  done  by  another,  or  by  purchasing 
it  with  the  lot  after  it  is  built  Southworth 
V.  Perring,  82  Pac.  785,  787,  71  Kan.  755,  2 
Lw  R.  A.  (N.  S.)  87, 114  Am.  St  Rep.  527  (cit- 
ing Thomson  v.  Curtis,  28  Iowa,  229). 

PERSON   WHO  MAKES,   ALTERS^   OR 


A  statute  providing  that  a  ''person  who 
makes,  alters,  or  repairs"  any  article  of  per- 
sonal property,  or  who,  by  labor  or  skill, 
improves  such  article,  may  have  a  special 
Uen  thereon,  and  may  retain  possession  until 
his  charges  are  paid,  creates  a  Uen  in  favor 
of  a  bailee  for  hire,  to  whom  property  is 
delivered  in  the  way  of  .his  trade  or  occupa- 
tion, and  who  by  his  labor  and  skill  imparts 
additional  value  thereto,  but  does  not  create 
a  lien  in  favor  of  a  person  who  performs  serv- 
ices with  reference  to  personal  property  in 
his  possession  as  a  mere  servant  Michael- 
son  y.  Fish,  81  Pac  661,  662,  1  Cal.  App.  116. 

PERSON  WHO  MANAGES 

See  Manager. 


PERSON  WHO  PERFORMS  LABOR 

In  the  statute  which  grants  a  lien  to  "ev- 
ery person  who  shall  perform  labor^  upon  a 
mine  and  provides  that  "every  laborer  or 
materialman*'  claiming  under  the  act  shall 
take  certain  steps  to  perfect  his  lien,  tbe 
phrase  "person  who  shall  perform  labor,** 
etc.,  applies  to  ordinary  laborers  who  per- 
form actual,  visible  toil  with  their  hands  or 
muscles,  other  kinds  of  service  not  being 
expressly  mentioned,  and  does  not  embrace 
superintendents  or  managers.  Durkheimer  v. 
CopperopoUs  Copper  Co.,  104  Pac  895,  SM, 
65  Or.  37. 

PERSON   WHO  WOULD   INHERIT  AS 


Testator  devised  certain  property  to  de- 
fendant for  life,  and,  on  his  death,  to  bis 
child  or  children  and  their  heirs,  and,  la 
case  of  defendant's  death  without  leaving  t 
child  or  children  or  descendants,  to  such  per- 
sons as  would  under  the  laws  of  liaiyland  in- 
herit the  same  as  the  heirs  of  defendant  bad 
he  died  intestate.  Held,  that  the  phrase 
"such  persons  as  would  inherit  as  heirs**  had 
the  same  effect  as  if  the  limitation  over  had 
been  to  defendant's  heirs,  and  hence  defoid- 
ant  acquired  the  fee  under  the  rule  In  Shel- 
ley's Case.  Oook  v.  Councilman,  72  A.  4(H. 
109  Md.  622. 


THE  STATB    . 

See  Within  the  JuriBdictt<»i« 

PERSONAL 

The  adjective  "personar*  is  defined  by 
Webster  as  pertaining  to  the  external  or  bod- 
ily appearance.  It  is  defined  in  the  Centary 
Dictionary  as  things  of  or  pertaining  to  tbe 
person.  Choctaw,  O.  ft  O.  B.  Co.  t.  Zw\itM, 
78  Pac.  041,  942, 13  Okl.  411. 

PERSONAL  ACTION 

An  action  under  an  act  authorising  the 
recovery  of  money  paid  and  lost  on  a  wager, 
for  money  lost  and  paid  on  a  bet  on  tbe  re- 
sult of  an  election.  Is  a  ''personal  actioB** 
and  survives  the  death  of  phdntlff.  Motlov 
V.  Johnson,  44  South.  42, 101  Ala.  276. 

Mandamus  is  a  "personal  action,**  witbin 
Rev.  Code  1852,  amended  to  1898,  p.  787.  c: 
105,  i  2,  declaring  that  all  personal  actions, 
with  specified  exceptions,  shall  survive,  and 
is  a  "suit  at  law,"  within  Const  art  4,  t  26^ 
providing  that  no  suit  at  law  shall  abate  at 
the  death  of  any  party,  where  the  cause  of 
action  survives.  State  v.  Jessup  A  Moore 
Paper  Co.  (Del.)  80  Ati.  350,  361. 

Where  a  tenant's  i^operty  was  tM  as* 
der  an  agreement  that  the  proceeds  shoold  be 
deposited  in  a  bank  for  the  purpose  of  satis- 
fying the  landlord's  and  other  claims  out  of 
them,  an  equitable  proceeding  by  the  1andk>rd 
to  satisfy  his  claim  out  of  the  depoeit,  ia 
which  the  bank,  the  tenant,  and  other  eHln- 
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aotB  were  made  parties,  was  a  "personal  ac- 
tion," and  not  one  against  the  deposit,  so 
that  it  conld  be  brought  against  all  of  defend- 
ants in  the  county  within  which  any  of  them 
resided,  under  Code,  $  3501,  requiring  per* 
Bonal  actions  to  be  brought  in  a  county  in 
which  some  of  defendants  actually  reside. 
Kean  t.  Rogers  (Iowa)  118  N.  W.  515,  517. 

PEBSONAI.  AILMENT 

Confinement  in  childbirth  is  not  a  "per- 
sonal allm^it'*  within  the  meaning  of  such  a 
proyision  in  a  contract  of  insurance.  Rasicot 
▼.  Royal  Neighbors  of  America,  108  Pac. 
1048,  1053,  18  Idaho,  85,  29  L^  R.  A.  (N.  S.) 
438,  138  Am.  St  Rep.  180. 

PERSONAL  AND  LAWFTTL  HETB 

Where  a  testator  to  prevent  any  trouble 
about  the  property  which  he  might  leave  to 
his  heirs  at  his  death  gave  his  wife  a  life 
estate  in  all  his  real  and  personal  property, 
with  power  to  dispose  of  any  portion  of  the 
personalty  that  should  suit  her  convenience, 
the  residuary  clause  reading,  ''The  balance  of 
all  my  estate,  both  personal  and  real,  I  give 
and  bequeath  to  my  dear  dhUdren,"  naming 
them,  "and  to  their  personal  and  lawful  heirs, 
share  and  share  alike,"  the  words  ''personal 
and  lawful  heirs"  are  not  equivalent  to  "heirs 
of  the  body  begotten,"  so  that  the  testator's 
children  would  only  take  a  life  estate,  such 
words  no  more  indicating  the  bodies  out  of 
which  the  heirs  shall  issue  than  if  the  word 
"personal*'  had  been  omitted,  but  that  the 
testator  intended  to  give  the  children  named 
in  the  residuary  clause  an  estate  in  fee  in 
the  real  estate.  Webbe  v.  Webbe,  84  N.  E. 
1054,  1056,  234  111.  442,  17  L.  R.  A.  (N.  8.) 
1079. 

PERSONAL  BAGOAOE 

See,  also.  Personal  Luggage. 

The  personal  baggage  of  a  passenger  in- 
cludes jewelry  carried  for  his  personal  use, 
but  not  that  carried  for  sale  or  for  the  use 
of  another.  Brick  v.  Atlantic  Coast  Line  R. 
Co.,  58  S.  B.  1073,  1074,  145  N.  C.  203,  122 
Am.  St.  ftep.  440,  18  Ann.  Cas.  328. 

The  term  "personal  baggage**  means 
whatever  the  passenger  takes  with  him  for 
his  i)ersonal  use  or  convenience,  according  to 
the  habits  or  wants  of  the  particular  class 
to  which  he  belongs,  either  with  reference  to 
the  immediate  necessities  or  to  the  ultimate 
purposes  of  the  Journey.  This  includes  not 
only  all  articles  of  apparel,  whether  for  use 
or  ornament,  but  also  the  gun  case,  or  fish- 
ing apparatus  of  the  sportsman ;  the  easel  of 
the  artist  on  a  sketching  tour  or  the  books 
of  the  student  or  other  articles  of  an  analo- 
gous character,  the  use  of  which  is  personal 
to  the  traveler,  and  the  taking  of  which  has 
arisen  from  the  fact  of  his  Journeying.  Mem- 
oranda and  papers  in  the  possession  of  an 
agent,  but  relating  exclusively  to  the  business 
of  his  principal,  and  carried  by  him  solely 
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for  business  purposes,  are  not  "baggage 
when  put  by  the  agent  into  his  trunk,  and,  in 
the  absence  of  a  consent  or  custom  of  the 
railroad  to  accept  such  papers  as  "baggage,** 
no  damages  can  be  recovered  for  their  loss  or 
for  delay  in  their  shipment  and  delivery. 
Yassoo  St  M.  V.  R.  Co.  v.  Georgia  Home  Ins. 
Co.,  37  South.  500,  85  Miss.  7,  67  L.  R.  A. 
046,  107  Am.  St  Rep.  265. 

Merchandise  for  sale  is  not  within  the 
usual  definition  of  "personal  baggage,*'  nor 
within  Rev.  St  §  27W,  relating  to  the  duty  of 
persons  arriving  in  the  United  States  to  de- 
clare their  personal  baggage.  United  States 
V.  One  Trunk,  175  Fed.  1012,  1015. 

There  seems  to  be  no  good  reason  wlij 
an  article  for  use  at  the  end  of  the  Journey, 
or  for  the  use  of  the  traveler's  wife,  child, 
or  other  member  of  his  immediate  family, 
should  not  fall  within  the  definition  of  the 
term  "personal  baggage."  Kansas  City  South- 
ern Ry.  Co.  V.  Skinner,  113  S.  W.  1019,  1020, 
88  Ark.  180,  21  L.  R.  A.  (N.  S.)  850  (citing  3 
H\itch.  on  Carr.  |  1246 ;  Withey  v.  Pere  Mar- 
quette R.  Co.,  104  N.  W.  773,  141  Mich.  412,  1 
L.  R.  A.  [N.  S.]  352,  113  Am.  St  Rep.  533,  7 
Ann.  Cas.  57). 

A  carrier  need  not  carry  goods,  articles, 
furniture,  etc.,  or  anything  not  fairly  to  be 
regarded  as  "personal  baggage"  reasonably 
required  for  the  convenience  and  comfort  of 
the  passenger,  as  baggage,  and  may  refuse  to 
carry  such  articles  except  as  freight  Under 
the  customary  methods  for  carrying  freight, 
stage  costumes,  scenery,  etc.,  making  up  the 
paraphernalia  of  a  traveling  theatrical  com- 
pany do  not  constitute  the  personal  baggage 
which  a  carrier  impliedly  contracts  to  carry 
without  additional  compensation,  and  along 
with  the  passenger.  Saunders  v.  Southern 
R.  Co.,  128  Fed.  15,  20,  21,  62  O.  C.  A.  628 
(citing  and  adopting  Cakes  v.  Northern  Pac. 
R.  Co.,  26  Pac.  230,  20  Or.  892,  12  L.  R.  A. 
318,  28  Am.  St  Rep.  126;  8  Thomp.  Neg.  | 
8417). 

PEBSOHAL  CBLATTEL 

See  Chattels  Personal. 

PERSONAL  OOMMUNICATIOH 

A  statute  prohibiting  testimony  of  a  par- 
ty in  respect  to  any  transaction  or  commu* 
nlcatlon  "by  him  personally"  with  a  deceased 
person  does  not  forbid  testimony  of  transac- 
tions or  communications  between  deceased 
and  third  persons  in  the  witness'  presence  if 
the  witness  did  not  participate  therein  and 
they  were  not  affected  by  his  presence.  Un- 
less the  transactions  or  communications  are 
personal  and  had  with  the  deceased  by  the 
I)arty  either  literally  or  in  practical  effect  as 
by  participating  in  or  influencing  them,  they 
do  not  fall  under  the  prohibition  of  the  stat- 
ute. WoUman  ▼•  Ruehle^  80  1^  W.  919,  920» 
104  Wis.  608. 


PERSONAL  COMMUNICATION 
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PERSONAL  EFFECTS 


The  word  "personally,"  in  St.  1893,  § 
4212  (WUson's  Rev.  &  Ann.  St.  1903,  §  4509), 
providing  that  no  party  shall  be  allowed  to 
testify  in  his  own  behalf  in  respect  to  any 
transaction  or  communication  had  personally 
by  such  party  with  a  deceased  i>er8on,  etc, 
is  not  limited  to  conversations  had  with  a  de- 
ceased, but  includes  any  transaction  or  com- 
munication had  with  a  deceased  person  in- 
dividuaUy.  Conklin  v.  Yates,  83  Pac.  910, 
912,  16  Okl.  266. 

In  an  action  by  an  administrator  to  re- 
cover money  lent  to.  defendant  by  decedent, 
testimony  by  defendant  that  money  for  pay- 
ment of  the  debt  was  inclosed  in  an  envelope, 
taken  to  the  post  office,  and  that  certain  steps 
were  there  taken  to  have  the  postmaster  reg- 
ister the  letter  and  send  it  to  decedent  in  a 
distant  state,  and  also  that  in  due  time  de- 
fendant received  a  writing  acknowledging  re- 
ceipt of  the  money,  which  writing  was  iden- 
tified and  introduced  in  evidence  was  not  in- 
competent, under  Code  Civ.  Proc.  §  320  (Gen. 
St  1909,  S  5914),  providing  that  no  party 
shall  testify  in  his  own  behalf  in  respect  to 
any  transaction  or  communication  had  per- 
sonally by  him  with  a  decedent,  where  the 
adverse  party  is  the  administrator  of  such 
decedent;  witness'  acts  not  constituting  a 
personal  transaction  or  communication.  Bry- 
an V.  Palmer,  111  Pac.  443,  444,  83  Kan.  298, 
21  Ann.  Cas.  1214. 

Under  Code,  §  4604,  prohibiting  testimo- 
ny of  an  interested  witness  concerning  per- 
sonal transactions  or  communications  with  a 
deceased  person  in  an  action  against  her  ad- 
ministrator, evidence  by  plaintiff,  in  an  ac- 
tion to  establish  a  note  signed  by  his  father 
and  stepmother  as  a  claim  against  the  lat- 
ter estate,  that  he  gave  the  father  an  order 
to  obtain  the  note  from  the  party  in  whose 
custody  it  was,  and  that  he  afterwards  saw 
it  in  his  father's  possession,  and  evidence  of 
the  father  to  the  same  effect,  was  admissible, 
since  such  evidence  does  not  constitute  "per- 
sonal transactions"  or  "personal  communica- 
tions." Curd  V.  Wisser,  95  N.  W.  266,  267, 
120  Iowa,  743  (citing  Qable  v.  Hainer,  49  N. 
W.  1024,  83  Iowa,  457 ;  Dysart  v.  Furrow,  57 
N,«W.  644,  90  Iowa,  59;  McElhenney  v.  Hen- 
dricks, 48  N.  W.  1056,  82  Iowa,  657;  Walk- 
ley  v.  Clarke,  78  N.  W.  70,  107  Iowa,  451). 

PEBSONAI.  CBEDIBHiITT 

The  expression  "personal  credibility,**  as 
used  in  Civ.  Code,  fi  5146,  which  provides  that 
in  determining  where  the  preponderance  of 
evidence  lies  the  personal  credibility  of  wit- 
nesses may  be  considered  so  far  as  the  same 
legitimately  appears  from  the  trial,  means 
that  which  would  lead  the  jury  to  believe  or 
disbelieve  what  the  witness  had  said  by  rea- 
son of  his  appearance  before  them,  his  man- 
ner of  conducting  himself  in  their  presence, 
his  manner  of  testifying,  and  those  other  nu- 
merous and  largely  indescribable  things 
which  make  one  man  believe  or  disbelieve  an- 


other simply  from  seeing  and  bearing  Um; 
especially  as  considered  apart  from  the  in- 
herent probability  or  lack  of  probability  of 
the  particular  thing  he  has  testified  to,  and 
apart  from  the  corroboration  or  refntatioo 
which  his  testimony  has  received  during  the 
progress  of  the  triaL  Western  &  A.  R.  Co. 
V.  Henderson,  65  S.  £.  48,  50,  6  Ga.  App. 
385. 

PEBSONAL  CREDIT 

Negotiable  Instruments  Law  (Laws  1897, 
p.  722,  c.  612,  §  20),  requires  that  an  Instru- 
ment to  be  negotiable  must  contain  an  un- 
conditional promise  or  order  to  pay  a  som 
certain  in  money,  and  section  22  defines  aa 
unconditional  promise  as  therein  used  as: 
"An  unqualified  promise  or  order  to  pay  is 
unconditional  within  the  meaning  of  this  act, 
though  coupled  with:  (1)  An  indication  of  a 
particular  fund  out  of  which  reimbursemeot 
is  to  be  made,  in  a  particular  account  to  be 
debited  with  the  amount;  or  (2)  a  statement 
of  the  transaction  which  gives  rise  to  the  in- 
strument. But  an  order  or  promise  to  pay 
out  of  a  particular  fund  is  not  uncondition- 
al." It  was  claimed  that  the  statute  was  bat 
a  codification  of  the  former  law,  and  that  it 
was  always  the  rule  that  it  was  essential  to 
negotiability  that  the  "general  credit"  of  the 
maker  be  pledged  to  the  obligation,  the  court 
says:  "Many  decisions  and  text-books  are 
cited  in  support  of  this  contention;  and  It 
must  be  conceded  that  they  contain  genenU 
broad  statements  of  the  rule  and  definitioiB 
tending  to  sustain  it.  The  facts  upon  whidi 
the  adjudications  were  had,  however,  were 
not  analogous  to  those  now  before  the  court; 
and  it  will,  we  think,  be  found  in  all  of  then 
that  the  expressions  'general  credit'  and  *per 
sonal  credit'  were  used,  not  as  indicating 
that  the  entire  general  or  persona)  credit  of 
the  maker  must  be  pledged  to  the  obligation, 
but  rather  to  show  that  general  or  personal 
credit  must  be  pledged,  as  contradistingoisli- 
ed  from  limiting  the  liability  to  a  particular 
or  specific  fund,  which  would  make  the  ob- 
ligation in  effect  an  assignment  pro  tanto  of 
the  fund,  and  not  a  negotiable  bill  of  ohli- 
gation  of  the  maker."  Hibbs  v.  Brown,  96  N. 
Y.  Supp.  353,  357,  112  App.  Div.  214  (dtlnc 
Laws  1894,  p.  412,  c.  235;  Code  Civ.  Proc.  9 
191^1924;  In  re  Jonesi  Estate,  65  N.  B.  570, 
172  N.  Y.  575,  60  L.  R.  A.  476;  Westcott  t. 
Fargo,  61  N.  Y.  542,  19  Am.  Rep.  300;  People 
ex  rel.  Winchester  v,  Coleman,  31  N.  E.  96^ 
133  N.  Y.  279,  16  L.  R.  A.  183). 

PERSONAL  EFFECTS 

"The  words  'personal  effects'  in  a  tHH. 
when  not  restricted  by  the  context,  mean 
everything  embraced  within  the  descriptloii 
'personal  property.* "  Gallagher  ▼.  McKeagne. 
103  N.  W.  233,  234,  125  Wis.  116,  110  Am.  SL 
Rep.  821. 

Merdiandise  for  sale  is  not  wltliiB  tlie 
usual  definition  of  "personal  effecta,"  nor 
within  Onstoms  AdministratiTe  Act  June  1% 


PERSONAL  ESTATE 
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1890,  c.  407,  §  4,  26  Stat  181,  proTldlng  that, 
except  in  case  of  "personal  effects  "  no  Impor- 
tation of  any  merchandise  shall  be  enterecl 
without  invoice.  United  States  y.  One  Tmnk, 
17b  Fed.  10US.5,  1015. 

PERSONAI.  ESTATE 

See  Visible  Personal  Estata 
Any  personal  estate,  see  Any. 

PEBSONAI.  EXEMPTION 

"Personal  exemptions"  from  taxation  are 
"such  as  have  been  by  legislative  enactment 
granted  either  directly  to  persons  or  corpora- 
tions that  are  named  in  the  acts  thus  grant- 
ing them  or  granted  to  such  persons  or  cor- 
porations as  may  comply  with  the  require- 
ments of  such  legislative  enactment,  and  thus 
bring  themselves  within  the  granting  clause 
thereof,  and  by  so  doing  make  themselves  the 
beneficiaries  of  such  granting  clause."  Grand 
Canyon  R.  Co.  t.  Treat,  95  Paa  187,  189,  12 
Ailz.  09. 

PERSONAI.  FREIGHT 

A  contract  to  carry  the  "personal  freight" 
of  certain  parties  between  designated  points 
free  of  charge  means  freight  owned  by  them 
individually,  and  is  not  too  indefinite  to  be 
executed.  Hurley  v.  Big  Sandy  &  C.  Ry. 
Co.,  125  S.  W.  302,  304,  137  Ky.  216. 

PERSONAI.  HEIR 

See  Personal  and  Lawful  Heir. 

PERSONAIi  IMMUNITT 

The  theory  that  every  one  has  a  right 
to  privacy,  and  that  the  same  is  a  personal 
right,  growing  out  of  the  inviolability  of  the 
person,  defined  by  Judge  Oooley,  in  bis  work 
on  Torts  (2d  Ed.  p.  29),  as:    ''  'Personal  Im- 
munity.'   The  light  to  one's  person  may  be 
aaid  to  be  a  right  of  complete  immunity,  to 
be  let  alone."    And  that  a  person  is  entitled 
to  relief  at  law  or  in  equity  for  an  invasion 
of  the  same  is  generally  understood  to  have 
been  first  publicly  advanced  in  an  article  en- 
titled 'The  Right  to. Privacy,"  published  in 
4    Harv.    Law    Rev.    193    (December,    1890), 
wherein  some  of  the  necessities  for  invoking 
such  relief  are  set  out  as  follows:   "Recent 
inventions  and  business  methods  call  atten- 
tion to  the  next  step  which  must  be  taken  for 
the  protection  of  the  person,  and  for  secur- 
ing to  the  individual  what  Judge  Gooley  calls 
the  right  *to  be  let  alone.'     Instantaneous 
photographs  and  new&{>aper  enterprise  have 
invaded  the  sacred  precincts  of  private  and 
domestic  life;  and  numerous  mechanical  de- 
vices threaten  to  make  good  the  prediction 
that  'wbat  is  whispered  in  the  closet  shall  be 
proclaimed  from  the  housetops.'    For  years 
there  has  been  a  feeling  that  the  law  must 
afford  some  remedy  for  the  unauthorized  dr- 
colation  of  portraits  of  private  persons,  and 
the  evil  of  the  invasion  of  privacy  by  the 
newspapers,  long  keenly  felt,  has  been  but  re- 
cently discussed  by  an  able  writer.    The  al- 
leged  fiicts  of  a  somewhat  notorious  case, 


brought  before  an  inferior  tribunal  in  New 
York  a  few  months  ago,  directly  Involved  the 
consideration  of  the  right  of  circulating  por- 
traits; and  the  question  whether  our  law 
will  recognize  and  protect  the  right  to  pri- 
vacy in  this  and  in  other  respects  must  soon 
come  before  our  couits  for  consideration.  Of 
the  desirability — indeed,  of  the  necessity — 
of  some  such  protection,  there  can,  it  is  be- 
lieved, be  no  doubt  the  press  is  overstepping 
in  every  direction  the  obvious  bounds  of  pro- 
priety and  of  decency.  Gossip  is  no  longer 
the  resource  of  the  idle  and  of  the  vidoun, 
but  has  become  a  trade,  which  is  pursued 
with  industry,  as  well  as  effrontery.  To  sat- 
isfy a  prurient  taste  the  details  of  sexual  re- 
lations are  spread  broadcast  in  the  columns 
of  the  daily  papers.  To  occupy  the  indolent, 
column  upon  column  is  filled  with  idle  gos- 
sip, which  can  only  be  procured  by  intru- 
sion upon  the  domestic  circle.  The  intensity 
and  complexity  of  life,  attendant  upon  ad- 
vancing civilization,  have  rendered  necessary 
some  retreat  from  the  world,  and  man,  under 
the  refining  influence  of  culture,  has  become 
more  sensitive  to  publicity,  so  that  solitude 
and  privacy  have  become  more  essential  to 
the  individual;  but  modem  enterprise  and 
Invention  have,  through  invasions  upon  his 
privacy,  subjected  him  to  mental  pain  and 
distress,  far  greater  than  could  be  infiicted 
by  mere  bodily  Injury.  Nor  is  the  harm 
wrought  by  such  invasions  confined  to  the 
suffering  of  those  who  may  be  made  the  sub- 
jects of  Journalistic  or  other  enterprise.  In 
this,  as  in  other  branches  of  commerce,  the 
supply  creates  the  demand."  This  right  to 
be  let  alone  does  entitle  to  relief  one  whose 
picture  has  without  his  permission  been 
printed  in  a  mercantile  advertisement,  the 
right  going  only  so  far  as  to  protect  the  in- 
dividual from  bodily  injury.  Henry  v.  Cher- 
ry &  Webb,  73  Atl.  97,  99,  100,  30  R.  I.  13, 
24  L.  R.  A.  (N.  S.)  991,  136  Am.  St.  Rep.  928, 
18  Ann.  Oas.  1006. 

PERSONAL  INCONVENIENCE 

"Personal  inconvenience"  resulting  from 
physical  disability  belongs  to  the  same  class 
as  pain  and  suffering.  In  an  action  by  a 
married  woman  for  personal  injuries,  plain- 
tiff may  recover  damages  for  physical  or  per- 
sonal Inconvenience  resulting  from  the  inju- 
ry. In  an  action  against  a  street  railway  for 
injuries  received  by  plaintiff  through  step- 
ping on  an  electrified  metal  plate  on  defend- 
ant's car,  allegations  in  the  petition  that  as 
a  result  of  the  injuries  plaintiff's  lower  limbs 
were  partially  paralyzed,  her  nervous  system 
injured  and  diseased,  and  she  suffered  severe 
pain.s,  etc.,  and  that  as  a  result  of  the  injury 
she  was  for  a  considerable  period  of  time 
confined  to  her  bed  and  was  unable  to  per- 
form her  household  duties,  etc.,  were  broad 
enough  to  include  damages  on  account  of 
physical  inconvenience.  McRae  v.  Metropol- 
itan St.  Ry.  Co.,  102  S.  W.  1032,  1035,  125 
Mo.  App.  562. 
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PERSONAL  INBIGNITT 

Personal  Indignities  rendering  life  bur- 
densome, which  are  made  a  ground  for  di- 
vorce by  the  statute,  include  conduct  short  of 
actual  personal  violence,  or  such  conduct  as 
renders  further  cohabitation  dangerous  or 
unsafe.  Sullivan  v.  Sullivan,  100  Pac.  321, 
323,  52  Wash.  160. 

PE1B8ONAL  Ilf  JVBT 

See  Permanent  Personal  Injury;  Serious 

Bodily  Harm  or  Injury. 
Right  of  action  for  as  chose  in  action, 

see  Chose  in  Action. 

An  injury  to  a  person  within  the  mean- 
ing of  the  law  does  not  necessarily  involve 
any  element  of  personal  contact  with  the 
Iterson  complaining  of  the  injury.  Riddle  v. 
MacFadden.  94  N.  E.  644,  645,  201  N.  X.  215. 

Ah  action  by  a  husband  for  the  loss  of 
services  of  his  wife  resulting  from  injuries 
through  the  alleged  negligence  of  defendant 
is  an  "action  for  injuries  to  the  person" 
within  the  statute  of  limitations.  Mulvey  v. 
Olty  of  Boston,  83  N.  E.  402,  403,  197  Mas& 
178,  14  Ann.  Cas.  349. 


The  damages  for  failure  to  deliver  a 
telegram,  or  delay  in  delivering  it,  are  not 
"injuries  to  the  person,"  within  the  meaning 
of  Ky.  St.  1903,  |  2515.  prescribing  limita- 
tions of  one  year  in  actions  against  corpo- 
rations for  injuries  to  the  person.  Western 
Union  Telegraph  Co.  v.  Witt  (Ky.)  110  S. 
W.  889,  890. 

An  "injury  to  the  person,"  as  used  in 
Rev.  St  1898,  g  4222,  subd.  5,  requiring  serv- 
ice of  notice  within  one  year  in  an  action 
to  recover  damages  for  such  an  injury,  does 
not  include  a  father*s  loss  of  service  and 
expenses  of  medical  attendance  and  nursing 
resulting  from  an  injury  sustained  by  a 
minor  son.  Wysocki  v.  Wisconsin  Lake  Ice 
&  Cartage  Co.,  104  N.  W.  707,  708,  125  Wis. 
638. 

Supplement  of  March  24,  1896,  to  the 
statute  of  limitations  (P.  L.  p.  119),  provid- 
ing that  action  for  "  'injuries  to  persons* 
shall  be  brought  within  two  years,"  applies 
only  to  actions  for  personal  injuries,  and 
hence  not  to  an  action  to  recover  for  injury 
to  a  vessel  caused  by  a  negligent  collision. 
Dailey  v.  Klernan,  67  AtL  1027,  1028,  75  N. 
J.  Law,  275. 

Ib  prosecution  of  a  husband  for  know- 
ingly persuading  his  wife  to  go  from  one 
state  to  another  with  intent  that  she  should 
practice  prostitution  in  violation  of  the  white 
slave  act  (Act  Cong.  June  25,  1910,  c.  395, 
S  3,  36  Stat  825),  prohibiting  white  slave 
traffic,  such  offense  was  In  the  nature  of  a 
"personal  injury"  to  her  person  so  as  to  en- 
title her  to  testify  against  her  husband. 
United  States  v.  RlspoU,  189  Fed.  271,  272. 

Code  Civ.  Proc.  §  549,  declares  that  a 
defendant  may  be  arrested  in  an  action  for 


damages  for  a  personal  injury.  SectioB 
3343,  subd.  9,  provides  that  a  personal  in- 
jury includes  libel  or  other  actionable  injury 
to  the  person  either  of  the  plaintiff  or  of 
another.  He^ld,  that  an  injury  inflictHl 
through  the  negligence  of  defendant's  servant 
is  a  personal  injury  within  section  3313. 
Ossmann  v.  Crowley,  92  N.  Y.  Supp.  29,  30, 
101  App.  DIv.  597  (citing  Lasche  v.  Dearing. 
53  N.  X.  Supp.  58,  23  Misc.  Rep.  722;  Davids 
V.  Brooklyn  Heights  R.  Co.,  93  N.  Y.  Supp. 
285,  104  App.  Div.  23). 

CkMle  Civ.  Proc  §  549,  authorises  tbe 
arrest  of  defendant  in  an  action  for  damages 
for  "personal  injury.'*  By  section  3^43,  sabd. 
9,  "personal  Injury"  is  stated  to  Indude. 
among  other  things,  assault  battery,  false 
imprisonment,  or  "other  actionable  injury'* 
to  the  person.  Held,  that  the  words  **other 
actionable  injury"  to  the  person  mean  otber 
like  to  assault,  or  in  an  action  in  which 
defendant  was  himself  at  f&ult,  and  hence 
the  statute  does  not  authorize  the  arrest  of 
defendant  in  an  action  for  negligence  or  as- 
sault where  the  act  causing  the  injury  wa.v 
that  of  his  servant,  but  which  is  imputed 
to  be  his  act,  though  not  authorized  by  him. 
Davids  v.  Brooklyn  HeighU  R.  Co.,  92  N.  Y. 
Supp.  220,  45  Misc.  Rep.  20a 

Decedent  Estate  Law  (ConsoL  Laws 
1909,  c.  13).  §  120,  provides  that  for  wrongs 
done  to  the  property,  rights,  or  interests  of 
another,  for  which  an  action  might  be  main- 
tained against  the  wrongdoer,  an  action  may 
be  brought  after  the  injured  person's  death 
by  his  executors,  etc.,  but  that  such  section 
shall  not  extend  to  an  action  for  personal 
Injuries,  as  such  action  is  defined  in  Code 
Civ.  Proc.  §  3343,  except  that  the  right  of 
action  for  injuries  resulting  in  death  is  not 
affected.  Code  Civ.  Proa  S  3343,  subd.  9. 
provides:  "'Personal  injury'  includes  libel, 
slander,  criminal  conversation,  seduction  and 
malicious  prosecution,"  etc.  Held  that,  the 
right  of  privacy  being  in  its  nature  personal, 
an  action  for  violation  thereof  through  the 
unauthorized  use  of  plalntilTs  name  and 
picture,  brought  under  Civil  Rights  Law 
(Consol.  Laws  1909,  c.  6)  S|  50,  51,  does  not 
survive  plaintiff's  death.  Wyatt  v.  HalTs 
Portrait  Studio.  128  N.  Y.  Supp.  247,  248;  H 
Misc.  Rep.  199. 

Alienation  of  affeoti«»ns 

Injury  to  a  wife  by  the  alienation  of  ber 
husband's  affections  resulting  in  mental  suf- 
fering, ill-health  and  the  destruction  of  ber 
home,  is  within  Bankr.  Act  July  1,  1888,  e. 
541,  §  17,  30  Stat  550,  551,  excepting  from 
the  operation  of  a  discharge  in  bankruptcy 
Judgments  in  actions  for  willful  and  mali- 
cious "injuries  to  the  person."  Leicester  v. 
Hoadley,  71  Pac.  318,  319,  320,  66  Kan.  172. 
65  L.  R.  A.  523. 

The  phrase  **injury  to  the  person,"  is 
used  in  Gen.  Laws  1896,  c.  260,  §  10,  provid- 
ing that  no  person  who  shall  be  committed 
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m  ezecatkm  in  any  action  for  malicious  in- 
jury to  the  person,  health,  or  reputation  of 
another  shall  be  deemed  within  the  meaning 
of  section  1  of  the  act,  authorizing  persons 
imprisoned  for  debt  to  apply  to  be  admitted 
to  take  the  poor  debtor's  oath,  includes  an 
action  for  alienation  of  the  affection  of  a 
wife,  the  gist  of  the  action  being  depriving 
Mm  of  companionship  and  a  wounding  of  hlB 
feelings.  Taylor  t.  Bliss,  67  Atl.  039,  940,  26 
B.  I.  le. 

An  action  for  alienating  a  wife's  affec- 
tions, for  enticing  her  away,  and  for  crim- 
inal conversation  Is  In  effect  an  action  upon 
tbe  case  and  barred  only  after  six  years ;  It 
is  not  an  action  for  injury  to  the  person  and 
barred  after  two  years  under  section  3  of 
the  Statute  of  Limitations  as  amended  In 
1896  (P.  L.  1896,  p.  119;  8  Comp.  »t  1910, 
PL  3161).  Crane  v.  Ketcham,  81  Aa  1052, 
1053,  88  N.  J.  Law,  327. 

Breaok  of  marriage  promise 

A  "personal  Injury,"  as  defined  by  Code 
Civ.  Proc  S  3343,  snbd.  9,  includes  libel, 
slander,  criminal  conversation,  seduction, 
and  malicious  prosecution;  also  an  assault, 
battery,  false  imprisonment,  or  other  action- 
able injury  to  the  person  either  of  the  plain- 
tiff or  another.  An  action  for  breach  of 
promise  to  marry,  though  seduction  Is  alleg- 
ed as  the  ground  of  damage,  Is  not  an  ac- 
tion for  a  personal  injury  within  section 
S73,  providing  that  in  actions  for  personal 
injuries  the  defendant  may  have  an  order 
for  physical  examination.  Pitt  v.  Dunlap, 
105  N.  Y.  Supp.  846,  847,  54  Misc.  Rep.  116. 

Deatli 

Tbe  words  "personal  Injuries,"  as  used 
in  Laws  1886,  c.  572,  p.  801,  relating  to  ac- 
tions against  municipal  corporations  for 
damages  for  personal  injuries,  includes  in- 
juries resulting  in  death.  Crapo  v.  City  of 
Syracuse,  90  N.  T.  Supp.  563,  555,  98  App. 
Dlv.  376;  Id.,  76  N.  E.  465,  466,  183  N.  T. 
395. 

In  view  of  Klrby's  Dig.  S  6288,  providing 
that  for  wrongs  done  to  the  person  or  prop- 
erty of  another  an  action  may  be  maintain- 
ed against  the  wrongdoers,  the  expression 
"injury  to  the  person*'  Is  confined  to  injury 
or  damage  of  a  physical  nature  and  no  oth- 
er, and  will  not  Include  the  Injuries  suffered 
by  a  husband  arising  out  of  the  Icilllng  of 
his  wife.  Billingsley  v.  St  Louis,  I.  M.  & 
S.  R.  Co.,  107  S.  W.  173,  174,  84  Arlc.  617, 
120  Am.  St  Rep.  95. 

Laws  1853,  p.  97.  entlUed  "An  act  re- 
quiring compensation  for  causing  death  from 
wrongful  act,  neglect  or  default"  provides 
that,  wben  the  death  of  the  person  Is  caused 
by  wrongful  act,  such  as  would  have  en- 
titled tbe  party  injured  to  maintain  an  ac- 
tion In  respect  thereof  if  death  had  not  en- 
sued, tbe  person  who  would  have  been  liable 
if  deatb  had  not  ensued  shall  be  liable  to 


an  action  for  damages  resulting  to  a  widow 
and  next  of  kin  from  such  death.  Held, 
that  an  action  for  wrongful  death  under 
such  act  was  not  an  action  for  "personal  in- 
juries" within  Laws  1905,  p.  Ill,  entitled 
"An  act  concerning  suits  at  law  for  personal 
injuries  and  against  cities,  villages  and 
towns,"  requiring  as  a  condition  to  the  mainr 
tenance  thereof  that  the  specified  notice 
shall  be  served  on  the  defendant,  and  hence 
the  service  of  such  notice  was  not  a  neces- 
sary element  of  a  cause  of  action  by  plaintiff 
against  a  dty  for  the  wrongful  death  of 
plaintiff's  decedent  Prouty  v.  City  of  Chi- 
cago, 95  N.  E.  147,  148,  250  lU.  222. 

Deeelt 

In  view  of  Code  Civ.  Proc.  |  3343,  subd. 
9,  defining  a  "personal  injury"  as  an  actual 
injury  to  the  person,  an  action  for  deceit 
is  not  for  a  personal  injury,  within  section 
1910,  providing  that  any  claim  or  demand 
can  be  transferred  except  where  it  is  to  re- 
cover damages  for  a  personal  injury  or  for 
breach  of  promise  to  marry.  Keeler  v.  Dun- 
ham, 99  N.  Y.  Supp.  669,  671,  114  App.  Dir. 
94. 

False  impriaoament 

"False  Imprisonment"  Is  an  injury  to 
the  person  and  is  embraced  within  the  pro- 
vision of  the  Code  authorizing  the  plaintiff 
to  unite  in  the  same  complaint  tM:o  or  more 
causes  of  action  for  personal  Injuries.  Paul 
V.  Ford,  102  N.  Y.  Supp.  359,  361,  117  App. 
Div.  151  (quoting  De  Wolfe  v.  Abraham,  45 
N.  E.  455,  151  N.  Y.  187). 

Where  plaintiff  sued  for  false  imprison- 
ment, in  that  he  was  arrestea  as  a  witness 
and  taken  by  an  ofllcer  from  defendant's 
train,  a  prayer  that  It  was  the  duty  of  the 
carrier  to  use  all  reasonable  care  to  protect 
plaintiff  from  ^'personal  Injury"  and  insult 
was  not  objectionable  as  abstract,  since  the 
false  arrest  and  imprisonment  constituted 
a  "personal  injury" ;  such  term  being  defined 
to  include  libel,  slander,  criminal  conversa* 
tion,  seduction,  malicious  prosecution,  as- 
sault and  battery,  false  imprisonment,  and 
other  actionable  Injuries  to  the  person.  New 
Yorlc,  P.  &  N.  R.  Co.  v.  Waldron,  82  Aa 
709,  714,  116  Md.  441,  39  L.  R.  A.  (N.  8.) 
502*  (citing  6  Words  and  Phrases,  p.  6341). 

Libel  or  slander 

Code  Civ.  Proc.  1895,  §  3476,  divides  in- 
juries into  two  classes,  viz.,  injuries  to  the 
person  and  Injuries  to  the  property,  and  sec- 
tion 3477  declares  that  injury  to  property 
is  a  deprivation  of  the  owner  of  the  benefit 
thereof  by  taking,  withholding,  deteriorating, 
or  destroying  It  and  section  3478  provides 
that  every  other  Injury  is  an  'injury  to  the 
person."  Held  that,  under  Code  Civ.  Proc. 
1895,  §  66,  providing  that  Justices  of  the 
peace  shall  have  civil  Jurisdiction  in  actions 
for  damages  for  "injury  to  the  person"  if 
the  damages  claimed  do  not  exceed  $300, 
1  prior  to  its  amendment  by  Laws  1907,  p. 
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186,  expressly  depriving  justices  of  the  peace 
of  jurisdiction  of  an  action  for  slander, 
such  action  was  for  an  "injury  to  the  per- 
son" within  the  jurisdiction  of  the  justice 
of  the  peace,  provided  the  amount  claimed 
did  not  exceed  $300;  the  phrase  ''injury  to 
the  person"  not  being  limited  to  those  in- 
juries wMch  would  support  an  action  for 
trespass  vi  et  armls  at  common  law.  Mc- 
Kenzle  y.  Doran,  104  Pac.  677,  678,  39  Mont 

"In  modern  parlance  the  words  'personal 
injury'  are  often  used  to  designate  a  physical 
injury  to  the  party.  But  usually,  when 
there  is  any  attempt  to  put  the  matter  into 
legal  phraseology,  these  and  equivalent  words 
are  understood  to  import  the  meaning  In 
which  they  have  long  been  used  by  recog- 
nized authorities,  whether  in  legal  text-books 
and  commentaries  or  precise  definition  by 
courts,  in  classifying  the  rights  of  individu- 
als. In  1  Bl.  Comm.  129  et  seq.,  the  author 
classifies  and  distinguishes  those  rights 
which  are  annexed  to  the  person,  jura  per- 
sonarum,  and  acquired  rights  in  external 
objects,  jura  rerum;  and  in  the  former  he 
Includes  personal  security,  which  consists  'in 
a  person's  legal  and  uninterrupted  enjoy- 
ment of  his  life,  his  limbs,  his  body,  his 
health,  and  his  reputation.'  And  he  makes 
the  corresponding  classification  of  remedies. 
The  idea  expressed  is  that  a  man*s  reputa- 
tion is  a  part  of  himself,  as  his  body  and  his 
limbs  are,  and  that  detraction  of  it  is  an 
injury  to  his  personality,  and  Chancellor 
Kent  in  his  twenty-fourth  lecture  shows  that 
the  same  classification  of  rights  was  ex- 
pressed in  our  colonial  legislation  and  has 
always  been  observed,  and,  on  page  •16  of 
the  second  volume  of  his  Commentaries,  he 
says:  'As  a  part  of  the  rights  of  personal 
security,  the  preservation  of  every  person's 
good  name  from  the  vile  arts  of  detraction  is 
justly  included.  The  laws  of  the  ancients, 
no  less  than  those  of  modern  nations,  made 
private  reputation  one  of  the  objects  of  their 
protection.' "  A  judgment  for  libel  is  for  an 
"an  injury  to  the  person"  and  is  not  released 
by  a  discharge  In  bankruptcy.  Thompson  v. 
Judy,  169  Fed.  553,  555,  556,  95  0.  C.  A.  51. 

Injuries  to  character  and  mental  suffer- 
ing resulting  from  a  Ubelous  publication  are 
"personal  injuries,"  within  the  meaning  of 
Act  La-  No.  68,  p.  95,  of  1902,  amendatory 
of  Rev.  av.  Code  La.  1870,  art  2402,  which 
provides,  inter  alia,  that  "damages  resulting 
from  personal  injuries  to  the  wife  shall  not 
form  part  of  this  community,  but  shall  al- 
ways be  and  remain  the  separate  property 
of  the  wife  and  recoverable  by  herself  alone," 
and  under  such  provision  a  wife  may  main- 
tain an  action  to  recover  damages  for  a  libel 
affecting  herself.  At  common  law,  libel  and 
slander  were  regarded  as  injuries  to  the  per- 
son, or  "personal  injuries."  Where  the  terms 
"injury   to   the  person"   and   "personal  in- 


juries'* are  used  in  the  statutes  of  the  Unit- 
ed States,  and  of  the  several  states,  they  are 
generally  held  to  include  libeL  Times-Demo- 
crat Pub.  Go.  y.  Mozee,  136  Fed.  761.  763, 
69  C.  C.  A.  418  (citing  3  BL  119;  Cooley, 
Torts  [2d  Ed.]  23,  24 ;  Bouv.  Law  Diet  vcr- 
bo  "Injury";  McDonald  v.  Brown,  51  Atl 
213,  23  R.  L  546,  58  L.  R.  A.  768,  91  Am. 
St  Rep.  659;  Johnson  ▼.  Bradstreet  Co.,  13 
S.  £.  250,  87  Ga.  79,  SO ;  Sanderson  ▼.  Hunt, 
76  S.  W.  179,  116  Ky.  435,  3  Ann.  Caa.  l(iS: 
Fay  V.  Parker,  53  N.  H.  342,  359,  16  Am. 
Rep.  270;  Ott  v.  Great  Northern  Ry.  Co.. 
72  N.  W.  833,  70  Minn.  50,  54;  Callo>^-ay  t. 
Laydon,  47  Iowa,  458,  29  Am.  Rep.  4*»0; 
Smith  V.  Sherman,  4  Cush.  [58  Mass.]  40s: 
State  V.  Clayborne,  45  Pac  303,  14  Wash. 
622). 

Me&tal  liijnry 

The  words  "personal  injuries,"  as  u«>d 
in  a  statute  providing  that  actions  for  per- 
sonal injuries  to  a  wife  shall  be  brought  in 
her  name,  extend  to  injuries  to  her  feelitiss, 
resulting  from  abuse,  slander,  or  libel.  Mar- 
tin V.  Derenbecker,  40  South.  849,  8SU.  116 
La.  495. 

JSIentai  suffering  is  Included  in  the  term 
"l)ersonal  injuries,"  as  used  in  Sayles'  Ann 
Civ.  St  1897,  art  335;)a,  providing  that  caus- 
es of  action  upon  which  suit  has  or  may  be 
brought  by  the  injured  party  for  personal 
injuries  oUier  than  those  resulting  in  death, 
whether  such  injuries  be  to  the  health,  the 
reputation,  or  the  person  of  the  injured 
party,  shall  not  abate  by  reason  of  his  death, 
but  shall  survive  in  favor  of  his  heirs,  etc 
Western  Union  Telegraph  Co.  t.  Kaoffiuan 
(Tex.)  107  S.  W.  630,  631. 

Sednotioa 

An  action  for  seduction  is  an  action  for 
"personal  injuries,"  within  Pub.  Acts  189Q, 
No.  155,  barring  actions  for  personal  inju- 
ries, unless  brought  within  three  years  from 
the  occurrence;  a  "personal"  wrong  or  Inr 
jury  being  an  invasion  of  a  personal  right 
and  pertaining  to  the  person.  May  v.  Wil- 
son, 128  N.  W.  1084,  1085,  164  Mich.  26.  Ann. 
Cas.  1912B,  654. 

PERSONAL  LIBERTY 

See,  also,  Right  of  Privacy. 

"  'Personal  liberty  consists,*  says  Black- 
stone,  'in  the  power  of  locomotion,  of  chang- 
ing situation,  or  removing  one's  person  to 
whatever  places  one's  own  inclination  may 
direct,  without  restraint,  unless  by  due  cottr« 
of  law.' "  avil  Rights  Cases,  3  Sup.  Ct  l^ 
109  U.  S.  3,  39,  27  L.  Ed.  835. 

"Personal  liberty"  is  the  power  of  loco- 
motion, of  changing  situation,  of  remoTius 
one's  person  to  whatever  place  one^s  indina- 
tlon  may  direct,  without  imprisonment  or  re- 
straint, except  by  course  of  law.  It  inctuJe*. 
not  only  the  right  to  go  where  one  pleases 
but  to  maintain  himself  in  a  lawful  maaner 
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while  there,  to  live  and  work  where  he  choos- 
es, to  earn  his  llyellhood  by  a  lawful  calling, 
to  enter  into  contracts  essential  to  carry  out 
hjs  avocation,  as  well  as  mere  freedom  from 
imprisonment  It  also  includes  the  right  of 
one  to  use  his  faculties  In  all  lawful  ways. 
Henry  v.  Cherry  &  Webb,  78  Atl.  97,  107,  30 
R.  I.  18,  24  L.  B.  A.  (N.  S.)  991,  136  Am.. 
St  Rep.  928,  18  Ann.  Caa  1006. 

"Personal  liberty"  includes  not  only  free- 
dom from  physical  restraint,  but  the  right  to 
be  let  alone  to  determine  one's  own  mode  of 
life,  whether  it  shall  be  one  of  publicity  or 
of  privacy,  and  to  order  one*s  life  and  man- 
age one's  affairs  in  a  manner  that  will  be 
most  agreeable  to  him,  so  long  as  he  does 
not  violate  the  rights  of  others  or  of  the 
public.     Pavesich  v.  New  England  Life  Ins. 
Co.,  50  S.  E.  68,  70,  122  Ga.  1^0,  69  L.  R.  A. 
101,  106  Am.  St  Rep.  104,  2  Ann.  Cas.  56L 
'The  right  of  *personal  security*  is  not  fully 
accorded   by  allowing  an  IndiWdual   to   go 
through  life  in  possession  of  all  of  his  mem- 
bers, and  his  body  unmarred;  nor  is  his  right 
to  'personal  liberty'  fully  accorded  by  mere- 
ly allowing  him  to  remain  out  of  Jail,  or 
free  from  other  physical  restraints.    The  lib- 
erty which  he  derives  from  natural  law,  and 
which  is  recognized  by  municipal  law,  em- 
braces far  more  than  freedom  from  physical 
restraint.    The  term  'liberty'  is  not  to  be  so 
dwarfed,    'but   is   deemed    to   embrace   the 
right  of  a  man  to  be  free  in  the  enjoyment 
of  the  faculties  with  which  he  has  been  en- 
dowed by  his  Creator,  subject  only  to  such 
restraints  as  are  necessary  for  the  common 
welfare.'     'Liberty,'   in  its  broad  sense,  as 
understood  in  this  country,  means  the  right 
not  only  of  freedom  from  servitude,  impris- 
onment, or  restraint,  but  the  right  of  one 
to  use  his  faculties  in  all  lawful  ways,  to 
live  and  work  where  he  will,  to  earn  his  live- 
lihood in  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation."     "The  right 
of  one  to  exhibit  himself  to  the  public  at  all 
proper  times,  in  all  proper  places,  and  In  a 
proper  manner,  is  embraced  within  the  right 
of  'personal  liberty.'    The  right  to  withdraw 
from    the  public  gaze  *  at  such  times  as  a 
person  may  see  fit,  when  his  presence  in  pub- 
lic is  not  demanded  by  any  rule  of  law,  is 
also  embraced  within  the  right  of  'personal 
liberty.'     Publicity  in  one  instance,  and  pri- 
vacy in  the  other,  are  each  guaranteed.     If 
•personal  liberty'  embraces  the  right  of  pub- 
licity,   it   no   less   embraces   the  correlative 
right  of  privacy."    Pavesich  v.  New  England 
Life  Ins.  Co..  50  S.  E.  68,  70,  122  Ga.  190.  69 
L.   R.  A.  101,  106  Am.  St.  Rep.  104,  2  Ann. 
Cas.  561  (citing  Brannon,  Fourteenth  Amend- 
ment, 111). 

The  "right  to  personal  liberty,"  which 
exists  independent  of  any  express  provision 
of  law,  includes  not  only  absolute  freedom  of 
travel,  but  the  preservation  of  the  person 
inviolate  against  attadc  or  compulsory  strip- 


ping or  exposure.  People  et  teV  Oow  t. 
Bingham.  107  N.  Y.  Supp.  1011, 1014,  57  Misc. 
Rep.  66. 

PERSONAL  LUOOAOE 

See,  also,  Personal  Baggage. 

"Whatever  a  passenger  takes  with  him 
for  his  personal  use  or  convenienoe  either  with 
reference  to  immediate  necessities  or  the 
ultimate  purposes  of  the  Journey,  must  be 
considered  'personal  luggage.'"  The  term 
would  Include  money  for  expenses  and  dia- 
mond rings  suitable  for  the  passenger's  sta- 
tion in  life.  Hasbrouck  v.  New  York  Cent. 
A  EL  R.  R.  Co..  118  N.  Y.  Supp.  735,  739,  742, 
64  Misc.  Rep.  478  (quoting  and  adopting  defi- 
nition in  Ray,  Neg.  Imp.  Duties,  p.  .561). 

PERSONAL  MORTGAGE 

A  "personal  mortgage"  is  more  than 
a  mere  security.  It  is  a  sale  of  the  thing 
mortgaged,  and  operates  as  a  transfer  of  the 
whole  legal  title  to  the  mortgagee  subject 
only  to  be  defeated  by  the  fnU  performance 
of  the  condition.  In  re  Rlggs  Restaurant  Co., 
130  Fed.  601,  603,  66  C.  C.  A.  48  (citing  But- 
ler y.  Miller,  1  N.  Y.  600). 

PERSONAIi  NOTICE 

''Personal  notice"  to  an  absent  defend- 
ant of  an  attachment  of  his  real  estate  im- 
plies more  than  casual  information  of  the 
suit  or  of  the  seizure  of  his  property,  but  it 
relates  to  his  receiving  or  learning  of  the 
copy  of  the  writ  that  he  Is  entitled  to  have 
left  for  him.  Wade  v.  Wade's  Adm'r,  69  Atl. 
826,  827,  81  Vt.  275. 

PERSONAIi  OBLIGATION 

A  contract  giving  D.  exclusive  right  to 
drill  in  defendant's  land  with  a  view  of  find- 
ing commercial  substances,  and  in  case  of 
success  within  90  days  thereafter  to  pay  de- 
fendant $100  per  arpent  for  a  conveyance  of 
the  land,  did  not  impose  a  "personal  obliga- 
tion' on  D.  within  Civ.  Code,  art  2000,  de- 
claring an  obligation  personal  when  the 
obligor  undertakes  to  perform  anything  that 
requires  his  personal  skill  and  attention;  and 
hence  the  contract  was  assignable.  Anse  La 
Butte  Oil  &  Mineral  Co.  v.  Babb,  47  South. 
754,  755,  122  La.  415. 

PERSONAL  ORNAMENTS 

As  goods  and  chattels,  see  Goods. 

PERSONAL  PROPERTY 

All  personal  property,  see  AIL 
Other  personal  property,  see  Other. 
Tangible  personal  property,  see  Tangible 
Property. 

Personal  property  is  the  right  or  interest 
which  a  person  has  in  things  personal.  State 
ex  rel.  Louisiana  Imp.  Co.  v.  Board  of  Asses- 
sors, 36  South.  91,  97,  111  La.  982. 

Ordinarily  the  term  "personal  property* 
includes  money,  goods,  chattels,  etc.    Brom- 
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berg  T.  McArdle,  55  Sonth.  805,  172  Ala.  270, 
Ann.  Gas.  1013D,  855. 

••  'Personal  property*  is  any  right  or 
Interest  which  a  man  may  have  in  things 
movable  and  includes  chattels,  things  in  ac- 
tion, and  evidence  of  debt"  Fishburn  y. 
T^ndershausen,  92  Pac.  1060,  1062,  50  Or. 
363,  14  L.  R.  A.  (N.  S.)  1234,  15  Ann.  Gas. 
975  (quoting  and  adopting  definition  in  2 
Bouv.  Law  Diet.  p.  662). 

The  term  "personal  property,"  as  used  in 
the  statute  relating  to  taxation,  means  and 
includes  all  property  not  included  in  the  term 
"real  estate."  Gopper  Queen  Gonsol.  Min. 
Go.  y.  Territorial  Board  of  Equalization,  84 
Pac.  511,  518,  9  Ariz.  383. 

The  words  "personal  property"  as  used  in 
Rev.  St.  Wis.  1878,  §  2317,  providing  that  no 
contract  for  the  sale  of  personal  property  by 
the  terms  of  which  the  title  is  to  remain  In 
the  vendor  and  possession  In  the  vendee  un- 
til the  purchase  price  is  paid  shall  be  valid 
against  any  other  person  than  the  parties, 
without  filing,  is  not  limited  to  property  sold 
to  be  used  and  not  resold.  Mishawaka  Wool- 
en Mfg.  Go.  V.  Smith,  158  Fed.  885,  888. 

The  provision  of  Gomp.  Laws  1897,  § 
3834,  that  the  personal  property  of  corpora- 
tions organized  for  the  purpose  of  maritime 
commerce  and  navigation  shall  be  assessed 
only  in  the  city  or  township  which  is  stated 
in  their  articles  of  association,  is  not  confined 
to  vessel  property  so  called,  but  extends  to 
all  the  '^personal  property  of  corporations  en- 
gaged in  maritime  commerce  or  navigation." 
Teagan  Transp.  Go.  v.  Board  of  Assessors  of 
Gity  of  Detroit,  102  N.  W.  273,  274,  139  Mich. 
1,  69  L.  B.  A.  431,  111  Am.  St  Bep.  391. 

Burns'  Bev.  St  1901,  §  8454,  provides 
that  "in  entering  personal  property  upon  the 
proper  tax  books  for  the  purpose  of  taxation 
it  shall  be  a  sufficient  description  of  the  same 
to  use  the  words  'personal  property,'  and 
such  phrase  shall  comprehend  and  embrace 
all  species  of  personal  property  belonging  to 
the  person  charged  therewith  on  the  tax 
books,  and  no  more  specific  description  or 
designation  thereof  shall  be  necessary." 
Brunson  v.  Starbuck,  70  N.  E.  163,  165,  32 
Ind.  App.  457. 

Testatrix  gave  specific  personal  property 
and  specified  sums  to  beneficiaries  and  di- 
rected the  executor  to  sell  the  remainder  of 
household  furniture,  goods,  chattels,  and 
stock,  and  to  convert  ''all  other  personal  prop- 
erty" into  money  and  divide  the  same  equal- 
ly between  two  beneficiaries.  Held,  that 
the  term  '^personal  property"  was  sufficient- 
ly comprehensive  to  include  all  goods,  chat- 
tels, notes,  bonds,  mortgages,  choses  in  ac- 
tion, and  money  possessed  by  testatrix  at  the 
date  of  her  death,  so  that  all  her  personal 
property  was  disposed  of  by  the  will.  Skin- 
ner y^  Spann,  83  N.  B.  1061,  1070,  175  Ind. 
672.  . 


In  Bey.  Laws,  c  140,  |  2,  providiiig  that 
sach  parts  of  the  "personal  property"  as  the 
probate  court,  haying  regard  to  all  the  cir- 
cumstances of  the  case,  may  allow  aa  neces- 
saries to  the  widow  for  herself,  shall  not  be 
taken  as  assets  for  the  payment  of  debts, 
legacies,  or  charges  of  administration,  the 
term  ''personal  property"  means  the  person- 
al property  left  by  the  deceased  at  tbe  time 
of  his  death,  and  as  to  this  property,  upon 
the  appointment  of  an  executor  or  adminis- 
trator. Jurisdiction  of  the  court  attaches  for 
the  purpose  of  allowing  to  the  widow  as 
necessaries  whatever  she  ought  to  receive. 
It  is  not  the  personal  property  that  is  in 
the  hands  of  the  administrator  at  the  time 
of  filing  the  petition  for  an  allowance  which 
the  law  appropriates  for  payment  of  neces- 
saries, but  it  is  all  that  comes  into  hia  hands, 
so  far  as  it  laay  be  needed  under  the  decree 
of  the  court.  Whitcomb  v.  Taylor,  78  N.  E. 
536,  537,  192  Mass.  555. 

Bev.  St  Ohio  1890-92,  §  2731,  providinff 
that  **  all  property,  whether  real  or  personal 
in  this  state,  •  ♦  •  and  all  money,  cred- 
its, investments  and  bonds,  stocks  and  oth- 
erwise, of  persons  residing  in  this  state,  shall 
be  subject  to  taxation,"  when  construed  In 
connection  with  the  related  sections,  which 
require  the  listing  for  taxation  of  property 
held  by  trustees  or  agents  for  others,  in- 
cludes, and  subjects  to  taxation  as  '*person- 
al  property,"  every  form  of  such  property 
having  a  situs  in  the  state,  including  such 
forms  as  money,  credits,  bonds,  or  stocks, 
whether  such  situs  is  given  by  reason  of  tbe 
residence  of  the  owner  in  the  state,  in  which 
case  such  forms  of  property  are  taxed  with- 
out regard  to  the  place  of  their  deposit  or 
whether  by  reason  of  their  being  held  witliin 
the  state  by  an  agent  of  a  nonresident  owner; 
and  municipal  bonds  deposited  with  the  state 
superintendent  of  insurance  by  a  foreign 
Insurance  company  for  the  protection  of 
Ohio  policy  holders,  as  required  by  section 
3660,  are  taxable,  and  when  not  returned  by 
either  the  company  or  the  superintendent  of 
insurance  may  properly  be  listed  by  the 
auditor  of  the  county  in  which  they  aie  held. 
Western  Assur.  Co.  of  Toronto  v.  Halllday^ 
126  Fed.  257,  265,  61  0.  0.  A.  271. 

Statntory  definitions 

"Personal  property"  includes  money, 
goods,  chattels,  things  in  action,  and  evi- 
dences of  debt  Gibson  v.  Gibson,  43  Wia  23. 
33,  28  Am.  Bep.  527  (quoting  and  adopting 
definition  in  Bev.  St  c  5). 

Statutory  construction  law  deflnes  tlie 
term  personal  property  as  follows:— ^Tbe 
term  'personal  property'  includes  chattel 
nK>ney,  things  in  action,  and  all  written 
Instruments  themselves,  aa  distlngntehed 
from  the  rights  or  interests  to  which  tbear 
relate,  by  which  any  right,  interest,  lien  or 
incumbrance  in,  to  or  upon  property,  or  tsy 
debt  or  financial  obligation  la  created,  «^ 
knowledged,  evidenced*  transfeixed,  dlacharf- 
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ed  or  defeated,  wholly  or  in  part,  and  every- 
thing  except  real  property,  which  may  be  the 
sQbJect  of  ownership."  Morgan  y.  Mutual 
Ben.  Life  Ins.  Co.,  104  N.  Y.  Supp.  186,  188, 
119  Appw  Diy.  645  (citing  Laws  1892,  p.  1486, 
c.  677,  S  4). 

Bates'  Ann.  St  Ohio,  f  2781a,  provid- 
ing  that  the  term  ''personal  property"  ap- 
plies to  all  kinds  of  omitted  property  for> 
the  taxation  of  which,  for  any  of  the  years 
in  which  it  was  omitted,  proTision  was  not 
made  by  law,  considered  in  connection  with 
other  provisions  for  the  listing,  valuing,  levy- 
ing, and  collection  of  taxes  on  taxable  prop- 
erty which  is  not  returned  to  the  taxing  of- 
ficers or  has  been  omitted  from  tax  dupli- 
cates, should  be  construed  as  if  reading,  ''all 
kinds  of  'omitted'  property,'*  etc.,  and  as  in- 
tended to  apply  only  to  property  which  was 
properly  taxable  in  such  years  but  which  was 
not  returned  or  properly  returnable  for  tax- 
ation thereon.  Western  Assur.  Co.  of  Toron- 
to V.  HalUday,  127  Fed.  830,  831,  837,  83a 

The  term  "iwrsonal  property,"  as  em- 
ployed in  a  tax  law,  includes  bonds,  notes, 
credits,  and  chosee  in  action.  Sayles'  Ann. 
Civ.  St  Tex.  1897,  art.  6068,  providing  that 
personal  property  shall,  for  the  purposes  of 
taxation,  be  construed  to  include  goods,  mon- 
eys, and  evidences  of  debt,  "owned  by  citi- 
zens of  the  state,"  does  not  when  considered 
in  connection  with  all  the  provisions  of  the 
law  relating  to  the  subject  of  taxation,  oper- 
ate to  exclude  from  taxation  property  owned 
by  nonresidents  that  has  a  taxable  situs 
within  the  state.  It  embraces  a  deposit  of 
.securities  with  the  State  Treasurer  by  a 
foreign  guaranty  company  as  required  by 
Acts  25th  Leg.  p.  244,  c.  165,  approved  June 
10,  1897,  as  security  for  the  performance  of 
its  obligations.  State  v.  Fidelity  &  Deposit 
Co.  of  Maryland,  80  S.  W.  544,  553,  35  Tex. 
Civ.  App.  214. 

"Gen.  St  1000,  |  0215,  provides  the  term 
'personal  property'  shall  Include  every  tangi- 
ble thing  which  is  the  subject  of  ownership, 
not  forming  part  of  real  property;  also  the 
capital  stock,  undivided  profits,  and  all  oth- 
er assets  of  every  company,  incorporated  or 
unincorporated,  and  every  share  or  interest 
in  such  stock,  profit  or  assets,  by  whatever 
name  the  same  may  be  designated,  provided 
the  same  is  not  included  in  other  personal 
property  subject  to  taxation  or  listed  as  the 
property  of  individuals."  Hunt  v.  Board  of 
Com'rs  of  Allen  County,  109  Pac.  106,  107,  82 
Kan.  824. 

The  object  of  the  provision,  "aU  goods, 
chattels,  and  effects  belonging  to  inhabitants 
of  this  state,  situated  without  this  state,  ex- 
cept the  property  actually  and  permanently 
invested  in  business  in  another  state  shall  not 
be  included,"  In  Bums'  Ann.  St  1901,  |  8411, 
defining  what  the  term  "personal  property" 
shall  include  for  the  purpose  of  taxation, 
was  not  to 'avoid  double  taxation,  since  the 


purpose  of  that  section  was  not  to  exempt 
any  property  from  taxation,  but  to  define 
the  term  "i)ersonal  property"  as  used  in  the 
taxing  law.  Hasely  v.  Bnsley,  82  N.  B.  809, 
811,  40  Ind.  App.  598. 

Bonds  are  "t^ersonal  property.**  Wuller 
V.  Chuse  Grocery  Co.,  89  N.  B.  796,  798,  241 
IlL  898,  28  L.  R.  A«  (N.  S.)  128,  132  Am.  St 
Rep.  216,  16  AnxL  Caa.  622  (citing  Cooper  v. 
Corbin,  105  IlL  224). 

For  purposes  of  taxation  "personal  prop- 
erty" Includes  bonds.  Buck  v.  Beach,  71  N. 
B.  963,  967, 164  Ind.  87, 108  Am.  St  Rep.  272. 

Bonds  in  which  a  foreign  insurance  com- 
pany is  required  by  Rev.  St  Ohio,  |  8860, 
as  a  condition  of  doing  business  in  Ohio,  to 
invest  a  portion  of  its  capital  stock,  to  be  de- 
pocdted  with  the  superintendent  of  insurance 
for  the  protection  of  the  local  policy  holders, 
are  "personal  property"  within  the  meaning 
of  section  2744,  requiring  insurance  com- 
panies to  list  for  taxation  all  their  personal 
property,  which,  by  the  terms  ef  that  section, 
is  to  include  moneys  and  credits  within  the 
state,  and  is  also  defined  in  section  2780  as 
Including  the  capital  stock,  although  the  tax- 
ation of  Investments  in  bonds,  provided  for  In 
sections  2730,  2731,  extends  only  to  such  se^ 
curities  as  are  in  the  hands  of  individual 
residents,  owned  by  themselves  or  held  by 
them  for  others,  since  these  last  sections 
were  not  Intended  to  limit  other  sections  of 
the  tax  law,  but  w^e  enacted  to  carry  out 
a  general  purpose  to  tax  all  personal  prop- 
erty within  the  state.  Scottish  Union  A  Na- 
tional Ins.  Co.  V.  Rowland,  25  Sup.  Ct  345- 
351,  196  U.  S.  611,  49  L  Bd.  619. 

Bvildlaifl: 

A  dwelling  house  erected  on  a  city  street, 
though  by  mistake  extending  onto  an  ad- 
joining lot  under  a  permit  conditioned  that 
the  builder  will  remove  it  on  30  days'  notice 
from  the  city,  built  on  wooden  shoes  extend- 
ing Its  entire  width,  and  resting  on  wooden 
blocks  laid  on  the  ground,  so  that  removal 
will  not  disturb  the  freehold,  remains  "per- 
sonal property.*'  Page  v.  Urick,  72  Paa  454, 
455,  81  Wash.  601,  96  Am.  St  Rep.  924  (cit- 
ing and  adopting  Cobbey,  Replevin  [2d  Bd.] 
§  373;  Jewett  v.  Patridge,  12  Me.  248,  27  Am. 
Dec.  173;  Board  of  Com'rs  of  Rush  County  v. 
Stubbs,  25  Kan.  322). 

Claimant  purchased  certain  land  along  a 
street  to  be  widened,  and,  having  previously 
acquired  a  building,  which  had  been  taken 
by  the  city  and  paid  for  in  another  street 
opening  proceeding,  moved  the  building  to 
the  land  so  acquired  after  the  commencement 
of  the  proceeding,  and  placed  the  same  with 
reference  to  the  prior  existing  street  lines, 
though  the  land  purchased  was  suflaclent  in 
depth  to  have  enabled  him  to  have  located 
the  building  with  reference  to  the  proposed 
line  of  the  street    After  this,  claimant  sold 
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to  his  grantor  the  rear  part  of  tbe  lot,  so  as 
to  preclude  a  relocation  of  the  building  on 
the  lot  with  reference  to  the  proposed  line. 
Held,  that  the  building  was  not  located  in 
good  faith,  and,  having  been  once  severed 
fron?  the  soil,  it  became  "personal  property," 
and  should  be  so  considered  in  determining 
the  question  of  damages  for  the  part  of  the 
lot  required  for  the  street  In  re  Briggs  Ave. 
In  City  of  New  York,  89  N.  E.  814,  816,  196 
N.  T.  256, 36  L.  R.  A.  (N.  S.)  273, 17  Ann.  Gas. 
1032. 


Chattel 

A  "chattel  real**  is  personal  property. 
Townsend  v.  Boyd,  66  Atl.  1099,  1101,  217 
Pa.  386,  12  L.  R.  A.  (N.  S.)  1148. 

Oheok 

A  check  drawn  by  the  Treasurer  of  the 
United  States  in  settlement  of  a  claim 
against  the  government  is  ''personal  proper- 
ty" within  Code,  §  105  (21  Stat.  1206,  c.  854), 
providing  that  publication  may  be  substituted 
for  personal  service  of  process  on  nonresi- 
dents of  this  district  in  suits  to  enforce  Hens 
against  real  or  personal  property  within  the 
District  of  Columbia.  Jones  v.  Rutherford, 
26  App.  D.  0.  114,  119. 

Chose  in  aotion 

Generally  speaking,  a  "chose  in  action*' 
is  personal  property.  In  re  Morace  (Del.)  74 
Ati.  375,  376,  1  Boyce,  67. 

For  purposes  of  taxation  "personal  prop- 
erty" includes  choses  in  action.  Buck  v. 
Beach,  71  N.  B.  963,  967,  164  Ind.  37,  108 
Am.  St  Rep.  272. 

"Personal  property"  Includes  things  in 
action  and  evidences  of  debt.  Gibson  v.  Gib- 
son, 43  Wis.  23,  33,  28  Am.  Rep.  527 ;  Fish- 
burn  V.  Londershausen,  92  Pac.  1060,  1062, 
50  Or.  363,  14  L.  R.  A.  (N.  S.)  1234.  15  Ann. 
Cas.  975  (citing  Rev.  St.  c.  6;  2  Bouv.  Law 
Diet  p.  662). 

"Choses  in  action"  are  "personal  prop- 
erty" within  the  statute  against  fraudulent 
conveyances.  Hall  &  Farley  v.  Alabama  Ter- 
minal &  Improvement  Co.,  39  South.  285,  288, 
143  Ala.  464,  2  L.  R.  A.  (N.  S.)  130,  5  Ann. 
Gas.  363. 

In  Hurd*s  Rev.  St  1903,  c.  3,  p.  126,  { 
122,  providing  that  actions  to  recover  dam- 
ages for  injury  to  real  or  "personal  property" 
shall  sun-ive,  the  term  "personal  property" 
was  not  intended  to  be  applied  to  a  right  of 
^ction  occasioned  by  the  malicious  interfer- 
ing by  one  person  with  the  business  of  an- 
other, but  was  intended  to  apply  onlj'  to  ac- 
tions for  damages  to  tangible  articles  and 
things  movable — ^to  chattels — as  distinguish- 
ed from  actions  for  damages  to  one's  busi- 
ness. Jones  V.  Barmm,  75  N.  E.  505,  506,  217 
111.  381. 

Choses  in  action  in  the  hands  of  a  trus- 
tee subject  to  a  lien  or  pledge  are  "personal 
property,"  within  the  purview  of  Pub.  St. 
1901,  c.  245,  i  28,  providing. that,  if  a  trustee 


is  diaigeable  for  any  personal  property  sob- 
ject  to  mortgage  or  other  lien,  the  conrt  may 
appoint  a  receiver  and  dispose  of  it  if  more 
can  be  obtained  for  it  than  the  claims  apon 
it  Musgrove  v.  Goss,  72  Atl.  371,  372,  75  N. 
H.  208  (citing  Fling  v.  Goodall,  40  N.  H.  208). 

Act  Pa.  June  7,  1870  (P.  L.  5®,  pioTid- 
ing  for  the  issuance  of  a  special  writ  of  fieri 
facias  on  a  judgment  against  a  corporation 
after  return  of  execution  unsatisfied  and  the 
sale  thereunder  of  "the  personal,  mixed  or 
real  property,  franchises  and  rights  of  such 
corporation,"  as  construed  by  the  Supreme 
Court  of  the  state,  does  not  authorize  tbe 
sale  under  such  writ  of  a  chose  in  action  or 
claim  in  tort  belonging  to  the  corporatioo. 
International  Coal  Min.  Co.  ▼.  Pennsylvania 
R.  Co.,  152  Fed.  554,  555. 

An  assignment  by  one  of  several  pur- 
chasers of  real  estate  conveyed  to  a  trustee 
with  directions  to  sell  and  divide  the  pro- 
ceeds among  the  several  purchasers  of  his 
interest  in  the  trust  agreement  to  a  t>ank  in 
which  he  is  depositor  as  security  for  a  note 
is  an  assignment  by  way  of  a  pledge  of  a 
chose  in  action  constituting  "personal  prop- 
erty" within  Code  Civ.  Proc  S  17,  and  the 
bank  notwithstanding  section  726  may  off-set 
its  matured  claim  on  the  note  against  the 
deposit  without  proceeding  to  collect  tbe 
security.  John  M.  C.  Marble  Co.  v.  Mer- 
chants* Nat  Bank  of  Los  Angeles,  115  Pae. 
59,  62,  15  Cal.  App.  347. 

Civ.  Code,  §  4662,  subsec.  3,  provides 
that  "personal  property"  Includes  things  lo 
action.  Code  Civ.  Proc.  §  1218,  provides  that 
all  property  or  any  interest  therein  of  the 
Judgment  debtor  not  exempt  by  law  is  liable 
to  execution,  and  all  property  not  capable  of 
manual  delivery  may  be  attached  on  execu- 
tion in  like  manner  as  on  writs  of  attach- 
ment Section  1224  requires  the  sheriff  to 
execute  a  writ  by  collecting  or  selling  the 
things  in  action,  etc.  Section  1232  provides 
that  the  officer  making  the  sale  must  execute 
and  deliver  to  the  purchaser  of  real  (person- 
al) property  not  capable  of  manual  ddivery 
a  certificate  of  sale  upon  payment  of  the 
purchase  money.  Section  896,  as  amended 
by  Laws  1899,  p.  139,  provides  for  attadi- 
ment  of  debts,  credits,  and  other  persoosl 
property  not  capable  of  manual  delivery  by 
serving  upon  the  debtor  or  person  respoo- 
sible  a  copy  of  the  writ,  eta  Held,  that  a 
v^ife  who  obtained  a  Judgment  against  her 
husband  for  separate  maintenance  had  a 
remedy  against  persons  who  had  converted 
the  husband's  property  by  execution  against 
her  husband  to  collect  amounts  due  under 
her  Judgment  under  which  his  claim  against 
such  persons  might  have  been  sold  and 
bought  in  by  her,  whereupon  she  could  soe 
them  at  law,  and  that  she  could  not  other- 
wise maintain  an  action  against  then  io 
equity,  since  equity  wUl  aid  only  where  aa 
adequate  remedy  Is  not  found  In  the  V^f^ 
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sions  of  law.  Raymond  v.  Blancgrass,  03 
Pac.  648,  063,  86  Mont  449,  15  L.  R.  A.  (N. 
S.)e76w 

Code  1907,  {  3765,  provides  that  the  sur- 
vlviDg  husband  of  a  woman  who  dies  in- 
testate shall  be  entitled  absolutely  to  half  the 
personalty  of  her  separate  estate.     Section 
4486  provides  that  all  property  of  a  wife, 
held  by  her  previous  to  her  marriage,  Is  her 
separate  property.     Section  2486,  giving  to 
the  administrator  a  right  of  action  for  negli- 
gence causing  death,  provides  that  the  dam- 
ages recovered  shall   not  be  liable  for  the 
debts  of  the  deceased,  and  shall  be  distribut- 
ed according  to  the  statute  of  distributions. 
Held,  the  right  of   action  being  expressly 
vested  in  the  administrator  alone,  so  as  not 
to  be  assignable,  which  right  Is  Inseparable 
from  the  idea  of  property,  and  the  action  by 
the  administrator  being  more  as  an  agent  to 
effect  the  legislative  policy  to  prevent  homi- 
cide, and  as  trustee  of  any  recovery,  than  as 
the  representative  of  deceased  in  reducing 
property  of  the  estate  to  possession,   that, 
where  a  widow  remarried  and  died  pending 
a  suit  by  the  administrator  of  the  first  hus- 
band to  recover  for  his  death,  the  surviving 
second  husband  was  not  entitled  to  share  in 
the  subsequent  recovery,  the  wife  having  had 
no  "property"  right  in  the  cause  of  action, 
within  the  meaning  of  the  statutes  of  dis- 
tribution, her  Interest  being  merely  personal, 
especially  In  view  of  Code  1907,  {  2,  defining 
"personal  property"  as  money,  goods,  chat- 
tels, things  In  action,  and  evidences  of  debt; 
tlie  use  of  the  phrase  "things  In  action,"  In 
connection  only  with  assignable  property,  In- 
dicating the  legislative  Intent  that  It  shall 
have  a   similar  meaning.     Holt  v.   StoUen- 
werck,  56  South.  912,  913,  174  Ala.  213. 

Claim  ez  eontraetn  or  ez  delicto 

A  claim  for  damages  for  death  by 
wrongful  act  is  "personal  property"  within 
the  meaning  of  Code  1899,  c.  13,  §  17,  subsec. 
16,  providing  that  the  words  "personal  prop- 
erty" include  goods,  chattels  real  and  per- 
sonal money  credits,  Investments,  and  the 
evidences  thereof.  Richards  v.  Riverside 
Ironworks,  49  S.  B.  437,  438,  66  W.  Va.  510. 

A  sale  of  the  property  of  a  corporation 
by  a  sheriff  under  a  special  writ  of  fieri 
facias,  under  the  provisions  of  Act  Pa.  April 
7,  1870  (P.  L.  58),  which  authorisKes  the  issu- 
ance of  such  writ  on  the  return  of  an  execu- 
tion unsatisfied,  and  the  sale  thereunder  of 
"any  personal,  mixed,  or  real  property  fran- 
chises and  rights  of  such  corporation"  as 
such  statute  has  been  construed  by  the  Su- 
preme Court  of  the  state,  does  not  pass  title 
to  a  claim  for  damages  existing  in  favor  of  ' 
the  corporation,  and,  on  its  subsequent  ad- 1 
judication  as  a  bankrupt,  a  pending  action  ! 
on  such  a  claim  may  be  prosecuted  to  Judg- 
ment by  its  trustee.  International  Coal  Mln. 
Co.  V.  Pennsylvania  R.  Co.,  152  Fed.  551,  553. 

8  WDS.&  P.2n  Sbb.— 64 


Cimmm 

When  clams  are  reclaimed  from  nature 
and  transplanted  to  a  bed,  so  marked  by 
stakes  as  to  show  that  they  are  in  the  pos- 
session of  a  private  owner,  they  are  "person- 
al property,"  and  may  become  the  subject  of 
larceny.  People  v.  Morrison,  86  N.  B.  1120,. 
1121,  194  N.  Y.  176,  128  Am.  St.  Rep.  652. 

Clearins  house  oertiflcate 

Under  Code  1907,  S  7324,  making  feloni- 
ous taking,  etc.,  of  personal  proi)erty  of  a 
certain  value  grand  larceny,  an  indictment 
alleging  taking  of  clearing  house  certificates,, 
personal  property  of  another,  sufficiently  al- 
leges taking  of  property  subject  to  larceny, 
in  absence  of  evidence  of  their  nature;  sec- 
tion 2  providing  that  "personal  property '* 
shall  Include  money,  evidences  of  debt,  etc. 
Johnson  v.  State,  48  South.  792,  159  Ala.  113. 

Corporation  stock 

Shares  of  stock  In  a  corporation  are 
"personal  property."  Gundry  v.  Reakirt,  173 
Fed.  167,  169  (citing  2  Cook,  Corp.  [6th  Ed.] 
S  485) ;  WuUer  v.  Chuse  Grocery  Co.,  89  N. 
B.  796,  798,  241  III.  398,  28  L.  R.  A.  (N.  S.) 
128,  132  Am.  St  Rep.  216,  16  Ann.  Cas.  522 
(citing  Cooper  v.  Corbln,  106  111.  224). 

The  term  "i)ersonal  property'*  as  used 
in  the  tax  law  includes  the  capital  stock  of 
corporations.  Abrahams  v.  Medlicott,  119 
Pac.  375,  376,  86  Kan.  106,  38  L.  R.  A.  (N.  S.) 
137. 

Shares  of  stock  in  a  corporation  are  re- 
garded as  "personal  property"  situated  at 
the  domicile  of  the  owner,  for  the  purposes 
of  taxation.  Darnell  v.  State,  90  N.  B.  769,. 
772,  174  Ind.  143. 

"Stock"  in  a  corporation  is  a  right  which, 
a  shareholder  has  by  reason  of  his  ownership 
of  stock,  and  is  a  right  to  participate  ac- 
cording to  the  amount  of  his  stock  in  the 
surplus  profits  of  the  corporation  on  a  divi- 
sion, and  ultimately,  on  its  dissolution,  in 
the  assets  remaining  after  payment  of  debts, 
and  this  right  is  personal  property.  In  re 
Osborne,  153  App.  Dlv.  312,  138  N.  Y.  Supp. 
18,  20. 

In  Jurisdictions  possessing  attachment 
laws  with  language  similar  to  that  of  ours, 
it  has  been  held  that  shares  of  stock  are  not 
included  within  the  phrase  "real  and  person- 
al property."  Fowler  v.  Dickson  (Del.)  74 
Atl.  601,  606,  1  Boyce,  113  (citing  Foster  v. 
Potter,  37  Mo.  525). 

Trover  will  lie  for  the  wrongful  conver- 
sion of  shares  of  stock  of  a  corporation. 
Ilerrick  v.  Humphrey  Hardware  Co.,  103  N. 
W.  685,  687,  73  Neb.  809,  119  Am.  St  Rep. 
917,  11  Ann.  Cas.  201. 

Shares  of  stock  of  a  corporation  are^ 
"personal  property,'*  within  Wilson's  Rev.  & 
Ann.  St.  1903,  §  957,  declaring  that,  when  the 
capital  stock  of  any  corporation  is  divided 
into  shares  and  certificates  therefor  are  is- 
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sued,    tbe    shares    are    personal    property,  r 
Haynes  7.  Brown*  89  Pac.  1124,  1125,  18  Okl. 
889. 

Under  the  act  of  1903  (P.  L.  1903,  p. 
894)  exempting  the  personal  property  owned 
by  citizens  or  corporations  of  this  state  situ-  j 
ate  and  being  out  of  the  state  npon  which  | 
taxes  shall  have  been  actually  assessed  and  < 
paid  within  12  months,  stock  is  "personal 
property."     Trenton  y.  Standard  Fire  In& 
Co.,  68  Att.  1111,  1112,  76  N.  J.  Law.  79. 

Code  1899,  c.  106,  §  9,  giving  plaintiff  in 
attachment  a  lien  on  personalty  of  his  debtor 
on  the  levy  of  the  attachment  or  service  on 
garnishee  on  all  choses  in  action  and  other 
securities  of  defendant  from  the  suing  out  of 
the  attachment,  includes  shares  of  stock  In 
the  terms  ''personal  property,  choses  JLn  ac- 
tion, and  other  securities."  Lipscomb's  Adm*r 
V.  Condon,  49  S.  E.  392,  393,  56  W.  Va.  416, 
67  L.  R.  A.  670,  107  Am.  St  Rep.  938. 

Stock  held  by  a  resident  in  a  foreign  cor- 
poration whose  property  is  all  outside  the 
state  is  not  such  ''property"  or  ^'personal 
property"  as  is  taxable  under  Hev.  St  1909, 
fi§  11,348,  11,415,  11,519;  the  last  section  de- 
fining property  to  include  every  tangible  or 
intangible  thing  being  the  subject  of  owner- 
ship, whether  animate  or  inaminate,  real  or 
personal.  State  ex  rel.  Koeln  v.  Lesser,  141 
S.  W.  888,  890,  237  Mo.  310. 

Shares  of  stock  in  a  corporation  are  the 
property  of  the  holder  thereof,  separate  and 
distinct  from  the  property  of  the  corporation 
itself,  and,  in  the  absence  of  any  more  spe- 
cific definition  by  the  Legislature,  would  be 
held  to  be  subject  to  taxation  as  '^personal 
property."  Hasely  v.  Bnsley,  82  N.  R  809, 
810,  40  Ind.  App.  598. 

Under  a  statute  providing  that  for  the 
purpose  of  taxation  "personal  property"  shall 
include  all  chattels  belonging  to  inhabitants 
of  the  state  unless  permanently  invested  in 
another  state  and  shares  in  foreign  corpora- 
tions owned  by  the  citizens  of  the  state, 
shares  in  a  foreign  corporation  owned  by  a 
citizen  of  the  state  are  taxable  as  "personal 
property,"  although  corporate  property  is  as- 
sessed where  situated.  Thrall  v.  Gulney,  104 
N.  W.  646,  648,  141  Mich.  392,  113  Am.  St 
Rep.  528. 

* 

"Personal  property"  defined  by  Gen.  St 
Kan.  1909,  S  9215,  relating  to  taxation,  to  in- 
clude every  tangible  thing  which  is  the  sub- 
ject of  ownership  not  forming  a  part  or  par- 
cel of  real  property,  includes  shares  of  stock 
in  a  corporation  organized  in  another  state 
where  its  principal  office  is  located,  and  this 
though  practically  all  of  the  capital  of  the 
corporation  was  invested  in  real  and  personal 
property  in  Kansas  which  was  itself  taxed. 
Hunt  T.  Board  of  Com'rs  of  Allen  County,  109 
Pac.  106,  107,  82  Kan.  824. 

Shares  of  corporate  stock  are  personal 
property  within  Civ.  Code  1895,  S  4976,  pro- 


viding that,  in  a  suit  to  quiet  title  to  property 
in  the  state  to  which  a  nonresident  claims 
title,  such  nonresident  may  be  served  by  pub- 
lication. An  equitable  petition  alleged  that 
by  agreement  with  a  stockholder  and  promot- 
er of  a  domestic  corporation  plaintilTs  intes- 
tate was  to  have  certain  shares  of  stock, 
when  paid  for  in  the  manner  provided,  that 
this  had  been  done,  and  plaintUTs  intestate 
became  the  real  owner,  but  the  executors  of 
the  other  contracting  party  had  refused  to 
transfer,  or  have  transferred,  such  stock. 
Held,  that  the  shares  of  stock  were  "personal 
property,"  and  for  the  purpose  of  a  suit  to 
quiet  title  their  situs  was  the  domicile  of  the 
corporation.  Hamll  v.  Flowers,  66  S.  SL  961, 
962,  133  Ga.  216. 

Shares  of  stock  in  an  incorporated  com- 
pany held  and  claimed  by  a  nonresident  of 
the  district  where  the  company  has  its  domi- 
cile or  is  engaged  in  business  cannot  be 
considered  "personal  property  within  tbe  dis- 
trict," so  as  to  authorize  the  court,  in  a  suit 
in  whidi  complainant  sets  up  title  to  the 
stock,  to  order  the  holder  to  be  constroctlve- 
ly  served  in  the  manner  provided  by  stat- 
ute. McKane  ▼.  Burke,  132  Fed.  688,  680 
(citing  Kilgour  v.  New  Orleans  Gaslight  Co., 
14  Fed.  Cas.  468;  2  Woods,  144). 

Under  Civ.  Code,  |  324,  declaring  that 
shares  of  stock  In  a  corporation  are  '^lersonal 
property*'  and  may  be  transferred  by  In- 
dorsement and  delivery  of  the  certificate,  and 
providing  that  such  transfer  is  not  valid,  ex- 
cept as  to  the  parties  thereto,  until  the  same 
is  entered  on  the  books  of  the  corporatloo, 
etc.,  a  bona  fide  transfer  of  corporate  shares, 
though  unregistered,  takes  precedence  over 
a  subsequent  attachment  or  execution  levied 
on  the  stock  for  the  debt  of  the  vendor.  In 
whose  name  the  shares  stand  on  the  corpoca- 
tion  books.  National  Bank  of  Pacific  v. 
Western  Pac.  Ry.  Co.,  108  Pac.  676,  677,  157 
Cal.  578,  27  L.  B.  A«  (N.  S.)  987,  21  Ann.  Gas. 
1391. 

Shares  of  stock  In  a  corporation  are  per- 
sonal property  belonging  to  the  respective 
shareholders,  and  are  within  the  scope  and 
operation  of  Const  art  3,  §  51,  which  declares 
that  the  personal  property  of  resldoitB  in  the 
state  shall  be  subject  to  taxation  in  tiie  coun- 
ty or  city  where  the  resident  bona  flde  residea 
for  the  greater  part  of  the  year  tor  which 
the  tax  may  be  levied,  and  not  elsewhere,  ex- 
cept goods  and  chattels  permanently  located, 
which  shall  be  taxed  in  the  city  or  comity 
where  they  are  so  located.  City  of  Baltiooie 
V.  Allegany  County  Com'ra,  57  Atl.  632,  6311 
99  Md.  1. 

Tax  Act  April  11, 1866,  S  5,  provided  that 
all  real  and  personal  estate  should  be  tax- 
able, except  stocks  and  other  personal  estate 
owned  by  citizens  of  tbe  state  and  being  oat 
of  the  state,  upon  which  taxes  should  bane 
been  paid  within  12  months.  Tax  Act  .4prtl 
8,  1903,  in  revision  of  Tax  Act  1866,  provides 
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far  the  tazatioii  of  all  property  not  "ezpreBs- 
ly  exempted,"  and  contains  the  exact  words 
of  exemption,  sare  that  the  words  '^personal 
property"  are  substituted  for  "stocks  and 
other  personal  estate*'  in  the  older  act.  Held, 
that  8to<dc  in  a  foreign  corporation  owned  by 
a  resident  is  exempt,  under  Tax  Act  April 
8,  1903,  where  taxes  have  been  paid  on  the 
corporation's  property  in  its  own  state  within 
12  months.  Inhabitants  of  City  of  Trenton  v. 
Standard  Fire  Ins.  Ga  of  New  Jersey,  73  Atl. 
006^  607,  77  N.  J.  Law^  767. 

Credits 

For  purposes  of  taxation,  "personal  prop- 
erty" includes  bonds,  notes,  choses  in  action, 
and  other  eyidences  of  credit,  within  the  do- 
mestic state.  Buck  y.  Beach,  71  N.  EL  903, 
967,  164  Ind.  37,  108  Am.  St  Rep.  272. 

As  used  in  Rev.  St  Wis.  1849,  c.  15,  §  1, 
providing  for  the  assessment  of  personal 
property,  and  declaring  that  the  term  should 
be  construed  to  mean  all  debts  due  from  sol- 
vent debtors,  whether  on  account  note,  con- 
tract, bond,  mortgage,  or  other  security, 
whether  due  or  to  become  due,  all  credits  con- 
stituted "porsonal  property"  subject  to  tax- 
ation. Kingsley  v.  Merrill,  99  N.  W.  1044, 
1045,  122  Wis.  185k  67  L.  R.  A.  200,  2  Ann. 
Cas.  748. 

Crop 

Growing  crops  are  '^rsonalty"  which 
pass  by  deed  as  appurtenant  to  the  realty,  but 
may  be  severed  therefrom  by  reservation, 
either  by  parol  agreement  or  instrument  In 
writing.  Cooper  v.  Kennedy,  124  N.  W.  1131, 
1132,  86  Neb.  119,  31  L.  R.  A.  (N.  S.)  761,  136 
Am.  St  Rep.  701. 

Corn  standing  in  the  field  on  the  home- 
stead of  a  bankrupt  and  which  had  fully  ma- 
tured at  the  date  of  the  bankruptcy  is  "per- 
sonal property"  and  cannot  be  held  exempt 
as  a  part  of  the  realty.  In  re  Sullivan,  142 
Fed.  620,  621. 

Where  there  was  a  sale  of  all  the  straw- 
berry plants  growing  on  a  certain  tract  of 
land,  the  property  falls  clearly  within  the 
dassiflcatlou  of  fruits  of  Industry  and  not 
natural  products,  and  must  be  treated  as 
"personal  property"  and  the  subject  of  replev- 
in. Cannon  v.  Mathews,  87  S.  W.  428,  430, 
75  Ark.  336,  69  L.  R.  A.  827,  112  Am.  St.  Rep. 
64,  5  Ann.  Gas.  478. 

The  common  products  of  the  soil  which 
are  treated  like  "personal  property"  are  the 
usual  annual  crops,  such  as  cereals,  maize, 
vegetables,  and  the  annual  products  of  per- 
ennial plants  and  shrubs,  but  personal  prop- 
erty does  not  Include  ginseng,  of  which  the 
root  alone  has  commercial  value,  and  which 
requires  from  seven  to  fifteen  years  to  ma- 
ture. Kuehn  v.  City  of  Antigo,  120  N.  W. 
823,  824,  139  Wis.  132,  131  Am.  St  Rep.  1043. 

''Grass  rooted  to  the  ground  is,  for  the 
purpose  of  sale,  'personal  property* ;  and  the 


purchaser  has  possession  suflicient  to  sus- 
tain tres^BBa,  though  he  is  not  the  owner  of 
the  land,  or  the  tenant  thereot"  Where  the 
tenant  of  a  farm,  on  leaving  the  state,  sold  to 
plaintiffs  the  right  to  graze  their  stock  on 
grass  and  stalks  growing  on  the  farm,  plain- 
tiffs to  care  for  the  leased  premises  during 
the  tenant's  absence,  it  did  not  convert  the 
stalks  and  grass  into  "real  estate,"  and  hence 
the  landlord,  in  turning  out  the  stock  and 
locking  the  gates  of  the  premises,  was  guilty 
of  a  conversion  of  the  stalks  and  grass,  which 
were  "personal  property."  Leidy  v.  Carson. 
90  S.  W.  754,  755, 115  Mo.  App.  1  (quoting  and 
adopting  definition  in  Avitt  v.  Farell,  68  Mo. 
App.  665). 

Possessory  warrant  lies  only  for  the  re- 
covery of  personalty,  and  immature  growing 
crops  are  not  "personal  proi)erty,"  but  realty, 
so  that  a  landlord  cannot  bring  possessory 
warrant  against  his  cropper  for  such  crops, 
under  Civ.  Code  1910,  S  3706,  giving  a  land- 
lord the  right  to  repossess  crops  by  such  pro- 
ceeding. Gainous  v.  Martin,  72  8.  B.  1100,  10 
Ga.  App.  210. 

Debts 

Where  two  parties  contract  for  the  sale 
of  real  estate,  and  the  purchaser  makes  a 
partial  payment  and  is  to  pay  the  remainder 
In  installments,  and  the  seller  is  to  convey 
the  legal  title  on  payment  in  full  of  the  price, 
it  creates  a  debt  from  the  purchaser  to  the 
seller,  which  is  "personal  property"  within 
Gen.  St  1909,  S  9215,  defining  personal  prop- 
erty as  including  every  tangible  thing  which 
is  the  subject  of  ownership;  "tangible"  be- 
ing defined  as  something  capable  of  being 
possessed  or  realized;  real;  substantial;  evi- 
dent— and  is  subject  to  taxation  under  Gen. 
St  1909,  §  9214,  providing  for  taxation  of  aU 
property  real  and  personal.  Williams  v. 
Board  of  Gom'rs  of  Osage  County,  114  Pac. 
858,  84  Kan.  508,  84  L.  R.  A.  (N.  S.)  1221. 

Domestic  animal 

Under  Pen.  Code  1895,  art  867,  which 
provides  that,  within  the  meaning  of  **person- 
al  property  which  may  be  the  subject  of 
theft"  are  Included  all  domesticated  animals 
or  birds,  when  they  are  proved  to  be  of  any 
specific  value,  on  a  prosecution  for  the  theft 
of  a  chick^i,  failure  to  prove  Its  value  neces- 
sitates a  reversal  of  a  Judgment  of  convic- 
tion. Hasley  v.  State,  94  S.  W.  899,  50  Tex. 
Cr.  R.  45. 

Pen.  Code,  |  484,  defines  larceny  as  the 
felonious  stealing,  etc.,  of  personal  property 
of  another.  Held,  that  the  phrase  "personal 
property  of  another,"  as  so  used,  means  prop- 
erty in  the  possession  of  another  who  is  en- 
titled, as  bailee  or  otherwise  to  retain  pos- 
session, for  some  benefit  or  profit  to  himself 
to  the  exclusion  of  all  others,  and  not  ab- 
solute ownership  as  defined  by  Civ.  Code,  § 
679,  so  that  a  taking  of  a  heifer  by  the  gen- 
eral owner  thereof  from  the  possession  of  an 
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agister  entitled  to  hold  the  same  under  a 
lien  for  pasturage,  with  the  intent  to  deprive 
the  latter  thereof,  constituted  larceny.  Peo- 
ple v.  Cain,  93  Pac.  1087,  1030,  7  Gal.  App. 
163. 

Same— Dos 

Dogs  are  personal  property,  for  the  neg- 
ligent killing  of  which  a  railroad  company  is 
liable.  St  Louis,  I.  M.  &  S.  Ry.  Co.  y.  Rhod- 
en,  123  S.  W.  798,  800,  93  Ark.  29.  137  Am. 
St  Rep.  73,  20  Ann.  Cas.  915. 

A  dog  is  •'personal  property"  within  the 
statute  providing  that  "larceny"  is  the  fe- 
lonious stealing,  taking  and  carrying,  riding 
or  driving  away  personal  property  of  anoth- 
er, and  that  it  shall  embrace  every  theft 
which  unlawfully  deprives  another  of  his 
money  or  other  personal  property.  State  v. 
Soward,  103  S.  W.  741,  742,  83  Ark.  204,  H 
L.  R.  A.  (N.  S.)  1117,  119  Am.  St  Rep.  136, 
13  Ann.  Cas.  79. 

Eleotrioity 

Electricity  is  "personal  property"  capable 
of  sale.  Fickeisen  v.  Wheeling  Electiical  Co., 
67  S.  E.  788,  789,  67  W.  Va.  335,  27  L.  R. 
A.  (N.  S.)  893. 

Am  estate 
See  Estata 

Fisl&ery 

"As  a  right  of  property,  a  fishery  is  real 
and  not  'personal  property.'  "  Hume  v.  Rogue 
River  Packing  Co.,  92  Pac.  1065,  1068,  51  Or. 
237.  31  L.  R.  A.  (N.  S.)  396,  131  Am.  St  Rep. 
732. 

Good  will 

Laws  1892.  p.  1486.  c.  677,  §  4,  defines 
"personal  property'*  as  including  everything, 
except  real  property,  which  may  be  the  sub- 
ject of  ownership,  and  hence  the  good  will 
of  a  business  firm  is  taxable  under  the  Trans- 
fer Tax  Law.  In  re  Dun's  Estate.  82  N.  Y. 
Supp.  802.  803,  40  Misc.  Rep.  509. 

Xneome  amd  iaeome  prodneins  invest- 
ntents 

The  term  "personal  property,"  as  used 
in  a  will  directing  the  executors  to  convert 
all  personal  property  into  money,  is  not  lim- 
ited to  personal  property  of  a  tangible  nature, 
but  Includes  income-producing  investments. 
c;urtis  V.  Osborn,  65  Atl.  968.  970.  79  Conn. 
555. 

Insnramoe  policy 

Laws  1892,  p.  1486.  c.  677.  {  4,  provides 
as  follows:  **The  term  'personal  property' 
includes  chattris.  money,  things  in  action, 
and  all  written  instruments  themselves,  as 
distinguished  from  the  rights  or  interests  to 
which  they  relate,  by  which  any  right,  in- 
terest, lien,  or  incumbrance  in,  to  or  upon 
proiierty.  or  any  debt  or  financial  obligation 
is  created,  acknowledged,  evidenced,  trans- 
ferred, discharged  or  defeated,  wholly  or  in 
part,  and  everything,  except  real  property, 


f  which  may  be  the  subject  of  ownership.  Tlie 
term  chattels  Includes  goods  and  diattets." 
Rev.  St  p.  4.  c.  1,  tit  7,  §  33;  Code  Proc  § 
463 ;  Code  Civ.  Proe.  a880)  §  3343,  snbd.  7. 
Where  a  foreign  insurance  company  doing 
business  in  the  state  under  the  laws  thereof 
issued  a  policy  to  a  resident  who,  with  the 
company's  consent,  assigned  it  to  another 
resident  as  collateral  security  for  advanced 
premiums,  and  the  assignee  died  a  restd^it 
of  the  state,  and  his  trustees  held  the  pol- 
icy as  an  asset  of  his  estate,  the  subject- 
matter  of  an  action  by  the  trustees  against 
the  company  and  the  beneficiaries  to  record 
the  amount  of  premiums  advanced  is  *^r- 
sonal  property"  within  the  state,  within  Code 
Civ.  Proc.  S  438.  subd.  5.  authorizing  the 
service  of  summons  on  a  nonresident  de- 
fendant by  publication,  where  the  complaint 
demands  judgment  that  defendant  be  ex- 
cluded from  an  interest  in  "personal  prop- 
erty" within  the  state,  and  the  nonresident 
beneficiaries  may  be  served  by  publication. 
Morgan  v.  Mutual  Benefit  Life  Ins.  Co.,  82 
N.  E.  438.  440.  189  N.  Y.  447;  Morgan  r. 
Mutual  Ben.  Life  Ins.  Co.,  116  Pac  385.  38S, 
16  Cal.  App.  85. 

Judgment 

A  judgment  is  "personal  property,"  sub- 
ject to  levy  and  sale  on  execution,  under  Bev. 
Code  Civ.  Proc.  §S  336,  340.  Acme  Harvest- 
ing  Mach.  Co.  ▼.  Hinkley,  122  N.  W.  482,  23 
S.  D.  509,  21  Ann.  Cas.  743. 

Iiand  oertilloate 

An  unlocated  land  certificate  Is  "person- 
al property."  Phillips  v.  Pahner,  120  S.  W. 
911.  913.  66  Tex.  Civ.  App.  91;  McLahi  t. 
Pate  (Tex.)  124  S.  W.  718.  720. 

Leasehold 

A  lease  for  a  term  of  years  ia  ''personal 
property,"  a  chattel  real,  so  that  a  judgment 
is  not  a  lien  on  a  leasehold  estate  acquired 
by  the  debtor  under  a  lien  executed  subse- 
quent to  the  judgment,  under  Code  Civ. 
Proc.  S  671.  making  a  judgment  a  lien  on  all 
the  real  property  of  the  judgment  debtor  not 
exempt  from  execution  owned  by  him  at  the 
time,  or  any  which  he  may  afterwards  ac- 
quire. Summerville  v.  Stockton  Milling  Co.. 
76  Pac.  243,  246,  142  Cal.  529. 

An  unexpired,  three-year  lease  on  prem- 
ises condemned  was  '^personal  property."  and 
not  "real  estate,"  within  the  constitutional 
provision  conferring  appellate  jurisdiction  on 
the  Supreme  Court  in  cases  involving  titie  to 
real  estate.  Springfield  S.  W.  By.  Co.  ▼. 
Schweitaer,  151  S.  W.  128.  131,  246  Ma  122; 
Ellis  V.  Bingham  (Tex.)  150  S.  W.  602. 

An  unexpired  lease  of  real  property  for 
20  years  or  any  longer  term  is  ••personal 
propeity,"  both  at  common  law  and  under 
the  statutes  of  Missouri,  and  therefore,  on 
the  death  of  the  lessee,  passes  to  his  admin- 
istrator, except  as  to  the  interest  of  tiie  wid- 
ow, under  Rev.  St  1800,  §  2033,  givUig  her 
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dower  in  a  leaaebold.  Orchard  t.  Wri^t- 
Dalton-BeU-Anchor  Store  Co.,  125  S.  W.  486, 
492,  225  Mo.  414,  20  Ann.  Gas.  1072. 

Under  Ky.  St.  1903,  |  458,  providing 
that  "the  words  'real  estate,*  or  'land'  shall 
be  construed  to  mean  lands,  tenements,  and 
beriditaments  and  all  rights  thereto  and  in- 
ter<>sts  therein  other  than  a  chattel  interest; 
and  the  words  'personal  estate'  shall  include 
chattels,  real  and  other  estate,  anch  as,  on 
tlie  death  of  the  owner  Intestate,  would  de- 
volve on  his  personal  representatives,"  a 
leasehold  Interest  inj  a  store  building  is 
''personal  estate"  rather  than  "real  estate" 
or  "land."  Combs  Lumber  Co%  v.  Cbinn  (Ky.) 
90  S.  W.  251. 

"Personal  property,"  defined  by  Acts 
1905,  c.  35,  p.  309,  to  Include  ♦*  •  ♦  ♦  all 
things  of  value,  movable  and  tangible  which 
are  the  subject  of  ownership;  all  chattels, 
real  and  personal,"  etc.,  includes  a  lease  of 
land  for  coal  mining  and  coke  manufacturing 
purposes  for  a  period  of  30  years,  with  the 
right  to  erect  buildings,  etc.,  upon  payment 
of  a  rent  or  royalty  of  ten  cents  per  ton  for 
all  coal  mined,  and  with  a  clause  for  for- 
feiture— constituting  a  chattel  real — so  as  to 
make  it  taxable  as  personal  property  to  the 
lessee.  Harvey  Coal,  etc.,  Co.  v.  Dillon,  53 
S.  B.  928,  936,  59  W.  Va.  605,  6  L.  R.  A.  (N. 
S.)  628. 

A  lease  granting  oil  and  gas  miuing  priv- 
ileges for  a  term  of  years  is  a  "chattel  real." 
(a)  A  chattel  real  Is  "personalty."  (b)  A 
lease  for  such  purposes,  made  by  the  guard- 
ian of  a  minor,  permission  of  the  court  hav- 
ing first  been  obtained  thereto,  and  such  lease 
havixxg  been  approved  and  confirmed  by  the 
court,  though  without  the  preliminary  no- 
tices essential  for  the  order  of  sale  and  con- 
firmation of  the  same  in  case  of  the  sale  of 
real  estate  of  minors  by  guardians,  is  valid 
against  a  collateral  attack.  Duff  v.  Keaton, 
124  Pac.  291,  295,  33  Okl.  92,  42  L.  B.  A. 
(N.  S.)  472. 

Money 

As  money,  see  Money. 

"Personal  property"  includes  money. 
Gibson  V.  Gibson,  43  Wis.  23,  33,  28  Am.  Bep. 
527;  Bromberg  v.  McArdle,  55  South.  805, 
172  Ala.  270,  Ann.  Cas.  1913D,  855. 

Under  Bev.  St  1887,  §  16,  snbd.  3,  mon- 
ey is  "personal  property."  Sencerbox  v.  First 
Nat.  Bank  of  Omaha,  93  Pac.  369,  372,  14 
Idaho,  95. 

Code  1907,  §  2,  which  defines  personal 
property  and  includes  money  in  its  classifica- 
tion, is  limited  with  respect  to  such  words  to 
their  use  In  the  codification  and  has  no  ap- 
plication in  the  interpretation  of  the  term 
"personal  property"  as  used  in  a  bequest  or 
4eTi8e.  Bromberg  v.  McArdle,  55  South.  805, 
172  Ala.  270,  Ann.  Gas.  1913D,  855. 

Testatrix  left,  her  surviving  two  sons  and 
two  daughters,  and  gave  articles  of  Jewelry 


to  each  of  her  daughters,  and  all  her  house- 
hold goods,  wearing  apparel,  and  personal 
property  to  be  divided  between  the  daugh* 
ters,  and  directed  her  executors  to  sell  the 
remainder  of  her  estate,  and  divide  it  "equal- 
ly among  my  four  children."  Held,  that  the 
words  "personal  property"  should  be  limit- 
ed to  articles  of  a  personal  character  of  the 
same  species  as  those  mentioned,  and  did  not 
include  cash  in  bank.  In  re  Gibbons'  Estate, 
73  Atl.  183,  224  Pa.  37. 

Testatrix  owned  three  houses  and  lots, 
certain  personal  property,  and  two  saving 
deposits.  She  devised  one  of  these  houses 
to  each  of  her  three  nieces,  and  by  the  sec- 
ond clause  of  her  will  bequeathed  to  her 
niece  Q.  all  of  her  hous^old  furniture  and 
"personal  property  of  whatsoever  kind*'  in 
her  W.  street  house.  The  will  disposed  of 
all  testatrix's  property,  and  contained  no  re* 
siduary  clause.  After  execution  of  will,  she 
sold  one  of  the  houses,  and  dep08it<ed  the 
proceeds  with  other  money  to  the  credit  of 
her  saving  bank  deposits.  The  passbooks  for 
these  deposits,  together  with  certain  other 
money,  and  Jewelry,  were  in  testatrix's  pos- 
session at  her  W.  street  residence  when  she 
died.  Held,  that  the  proceeds  of  the  prop- 
erty sold  did  not  pass  to  the  devisee  of  testa- 
trix's residence  under  the  description  "per- 
sonal property  of  whatsoever  kind,"  but  that 
as  to  this  testatrix  died  intestate.  In  re  De- 
laney's  Will,  117  N.  Y.  Supp.  838,  133  App. 
Plv.  409. 

Code  Civ.  Proc.  §  2713,  subd.  5,  provides 
that  necessary  household  furniture  or  oth- 
er personal  property,  to  a  value  not  exceed- 
ing $150,  shall  remain  In  the  possession  of  a 
widow  while  she  lives  with  and  provides  for 
minor  children,  and  shall  not  be  deemed  as- 
sets; section  2514,  subd.  13,  declared  that  "per- 
sonal property"  signifies  every  kind  of  proper- 
ty which  survives  a  decedent  other  than  real 
property;  General  Construction  Law  (Consol. 
Laws  1909,  c.  22)  §  39,  provides  that  the  term 
"personal  property  Includes  chattels,  money 
♦  ♦  •  and  everything  except  real  proper- 
ty"; and  Poor  Law  (Consol.  Laws  1909,  c. 
42)  M  84,  85,  relating  to  burial  of  soldiers, 
etc.,  provides  that  counties  shall  inter  any 
honorably  discharged  resident  soldier,  wheth- 
er dying  in  a  state  institution  or  not,  who 
does  not  leave  sufl^cient  means  to  defray  his 
funeral  expenses,  but  such  expenses  shall  not 
exceed  $50.  Deceased,  an  honorably  dis- 
charged veteran,  died  in  a  state  home,  leav- 
ing $.54,  and  no  other  money  or  property. 
Held,  in  a  proceeding  against  the  comptrol- 
ler to  pay  funeral  expenses  claimed  by  un- 
dertakers, that  the  money  left  was  exempt, 
belonged  to  the  widow,  and  was  not  assets 
out  of  which  to  pay  funeral  expenses,  and 
hence  that  the  county  was  liable.  People  ex 
rel.  Brown  v.  Prendergast,  131  N.  Y.  Supp. 
441,  443,  146  App.  Div.  713. 
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Uoder  statutes  defining  larceny  as  the 
taking  of  any  personal  property,  etc.,  and  de- 
darlng  that  the  words  "personal  property** 
includes  money,  goods,  chattels,  things  in  ac- 
tion, and  evidences  of  debt,  deeds,  and  con- 
veyances, a  mortgage  may  be  the  subject  for 
larceny.  Shannon  v.  Sims,  40  Sonth.  574, 
575,  146  Ala.  073. 

Rev.  St  1881,  §  6271,  provided  that  all 
personal  property  within  the  state  owned  by 
nonresidents  should  be  subject  to  taxation; 
section  6273  required  the  term  ''personal 
property"  to  be  construed  to  include  all 
rights,  credits,  and  choses  in  action;  sections 
6279,  6330,  provided  for  agents  listing  proper- 
ty; Bums'  Ann.  St  1901,  §  8410,  provides 
that  all  property  within  the  jurisdiction  of 
the  state,  not  expressly  exempt,  shall  be  sub- 
ject to  taxation;  sections  8429,  8468,  make 
provision  for  agents  listing  property;  sec- 
tion 8421  provides  that  personal  property  of 
nonresidents  shall  be  assessed  to  the  owner, 
or  to  the  person  having  control  thereof,  in 
the  township,  town,  or  city  where  the  same 
may  be;  section  8460  requires  all  notes  to 
be  valued  in  the  schedule;  and  section  8463 
requires  the  schedule  to  be  attested  by  oath, 
and  to  contain  a  full  list  of  property  held  or 
belonging  to  the  person  making  the  same. 
H.,  living  in  P.  county,  handled  money  for 
L.,  a  nonresident,  for  whom  she  made  collec- 
tions and  new  loans,  and  took  notes  and 
mortgages  to  secure  them  in  L.'s  name.  All 
the  business  was  done  and  the  property  cor- 
ered  by  the  mortgage  was  situated  in  P. 
county,  where  all  papers,  etc.,  were  kept,  un- 
der H.'s  control,  to  be  handled  as  necessary 
in  conducting  the  business  for  and  under  the 
direction  of  L.,  from  whom  H.  had  a  power 
of  attorney.  The  notes,  etc.,  were  not  listed 
for  taxation  by  H.,  but  subsequently  they 
were  assessed  for  omitted  taxes  upon  notice 
given  to  H.  as  agent  for  L.,  and  the  taxes 
were  extended  in  the  name  of  H.  Held,  that 
the  notes  and  mortgages  were  properly  taxed 
in  P.  county,  and  injunction  would  not  lie 
to  restrain  the  collection  of  the  taxes.  Hath- 
away V.  Edwards,  85  N.  B.  28,  30,  42  Ind. 
App.  22. 

Nstnral  sas 

Natural  gas,  when  extracted  from  the 
earth  and  put  into  a  pipe  line,  is  "personal 
property";  and  when  the  pipe  line  is  opened, 
and  the  gas  extracted  and  consumed,  with- 
out the  knowledge  or  consent  of  the  owner, 
the  act  constitutes  conversion.  Crystal  Ice 
&  Cold  Storage  Co.  v.  Marlon  Gas  Co.,  74  N. 
E.  15-16,  35  Ind.  App.  295. 

Oystem 

When  oysters  are  reclaimed  from  nature 
and  transplanted  to  a  bed,  so  marked  by 
stakes  as  to  show  that  they  are  in  the  pos- 
session of  a  private  owner,  they  are  "per- 
sonal property"  and  may  become  the  subject 


of  larceny.    People  v.  Morrison,  86  N.  E.  1126^ 
1121,  194  N.  Y.  175,  128  Am.  St  Rep.  662. 


Petrplei 

Petroleum  oil  is  a  mineral^  and  while  it 
1b  in  the  earth  it  forms  a  part  of  the  realty; 
and  when  it  reaches  a  well  and  is  produced 
on  the  surface  it  becomes  "personal  proper- 
ty," and  belongs  to  the  owner  of  the  welL 
If  it  moves  from  place  to  iflace  by  percolation 
or  otherwise  it  forms  a  part  of  the  tract  of 
land  in  which  it  tarries  for  the  time  being, 
and  if  it  moves  to  the  next  adjoining  tract 
it  becomes  a  part  and  parcel  of  that  tract; 
and  it  forms  a  part  of  the  same  tract  until 
it  reaches  a  weH  and  is  raised  to  the  surface, 
and  then  for  the  first  time  it  becomes  the 
subject  of  distinct  ownership  separate  from 
the  realty.  It  becomes  the  property  of  and 
belongs  to  the  person  who  reaches  it  bj 
means  of  a  well  and  severs  it  from  the  realty. 
Nonamaker  ▼.  Amos,  76  N.  B.  949,  961,  73 
Ohio  St  163,  4  L.  R.  A.  (N.  S.)  980,  112  Am. 
St  Rep.  708,  4  Ann.  Cas.  170  (citing  Kelley  v. 
Ohio  OU  Co.,  49  N.  B.  399,  67  Ohio  St  817, 
39  L.  R.  A.  765,  63  AuL  St  Rep.  721;  North- 
western Ohio  Natural  Gas  Co.  t.  Ullery,  67 
N.  B.  494,  68  Ohio  St  259). 


The  right  to  a  pew  in  a  house  of  public 
worship  is  "personal  property,"  under  Rev. 
Laws,  c.  36,  §  38,  and  is  an  exclusive  right  to 
occupy  a  particular  portion  of  the  house 
under  restrictions,  and  the  owner  is  not  t 
tenant  in  common  of  the  estate  on  whldi  flie 
house  stands,  and  where  the  house  is  taken 
down  when  fit  for  occupancy,  and  the  pew  ts 
destroyed  in  the  process  of  alteration  or  re- 
pair, and  this  merely  on  the  ground  of  ex- 
pediency, the  pew  owner  is  entitled  to  indem- 
nity, and  where  the  house  la  abandoned,  not 
unreasonably  nor  with  intent  to  injure  the 
pew  holder,  he  is  without  remedy,  liana- 
chusetts  Baptist  Missionary  Soc.  v.  Bowdoin 
Square  Baptist  Soc.,  98  N.  B.  1045.  1046^  212 
Mas&  198,  Ann.  Cas,  1913C,  472. 

Promissory  note 

Promissory  notes  are  ''personal  proper- 
ty." WuUer  V.  Chuse  Grocery  Co.,  89  N.  E. 
796,  798,  241  lU.  398,  28  L.  R.  A.  (N.  S.)  128. 
132  Am.  St  Rep.  216,  16  Ann.  Cas.  622  (dtinf 
Cooper  V.  Corbin,  105  IlL  224). 

For  purposes  of  taxation  "personal  prop- 
erty**  includes  notes.  Buck  ▼.  Beadi,  71  N.  B: 
963,  967,  164  Ind.  37,  108  Am.  St  Bep.  272. 

A  note  received  by  a  bank  in  payment 
for  bank  stock  is  ''personal  property,"  witliin 
Const  art  11,  §  9,  providing  that  no  corpora- 
tion may  issue  its  stock  except  for  labor 
done,  services  performed,  or  money  or  proper- 
ty actually  received,  and,  as  such  property  H 
an  asset  of  the  bank,  collectible  to  disdiarpe 
its  debts.  Meholin  v.  Carlson,  107  Pac.  7SS, 
762,  17  Idaho,  742,  134  Am.  St  Rep.  286L 

Rev.  St  1899,  f  3710,. providing  that,  in 
actions  for  the  ^iforcement  of  liens  upoti 
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"personal  ptoperty  pledgied  or  mortgaged"  to 
aecare  indebtedness,  proof  that  tbe  party 
holding  the  lien  had  exacted  usurious  inter- 
est shall  render  such  pledge  inyalid,  did  not 
use  the  words  "personal  property**  as  distin- 
guished from  choses  in  action,  but  the  words 
would  include  incorporeal  property,  such  as 
a  promissory  note.  Winfrey  v.  Strother,  128 
8.  W.  849,  850,  145  Mo.  App.  115. 

Notes  in  the  hands  of  a  trustee  sobject 
to  a  Hen  or  pledge  are  "personal  property," 
within  the  purylew  of  Pub.  St  1901,  c.  245, 
I  28,  providing  that,  if  a  trustee  is  chargea- 
ble for  any  personal  property  subject  to  mort- 
gage or  other  lien,  the  court  may  appoint  a 
receiver  and  dispose  of  it,  if  more  can  be 
obtained  for  it  than  the  claims  upon  it  Mus- 
grove  V.  Goss.  72  AtL  371,  372,  75  N.  H.  208 
(citing  Fling  v.  Goodall,  40  N.  H.  208). 

Transfer  Tax  Law,  |  220,  imposes  a  tax 
upon  the  transfer,  where  the  transfer  is  by 
will  or  intestate  law,  of  property  within  the 
state,  when  deceased  was  a  nonresident  at  his 
death.  General  Construction  I^w,  |  89,  de- 
fines the  term  "personal  property"  as  includ- 
ing all  things  in  action  and  all  written  instru- 
ments themselves  as  distinguished  from  the 
rights  to  which  they  relate,  by  which  any 
right  in  property  or  any  debt,  etc.,  is  created. 
Held,  that  promissory  notes  owned  by  a  non- 
resident, and  part  of  which  were  executed  by 
nonresidents,  and  which  were  secured  by 
property  situated  in  another  state  but  were, 
at  the  owner's  death,  and  for  some  time  prior 
thereto,  in  a  safe  deposit  box  in  this  state, 
were  taxable  under  the  transfer  tax  law.  In 
re  Tiffany's  Estate,  128  N.  Y.  Supp.  106,  107, 
148  App.  Dlv.  327. 

Rev.  St  1895,  art.  5068,  provides  that 
"personal  property"  shall,  for  purposes  of 
taxation,  be  construed  to  include  all  goods, 
chattels,  and  effects,  and  all  moneys,  credits, 
bonds,  and  other  evidences  of  debt,  owned  by 
citizens  of  the  state,  whether  the  same  be  in 
or  out  of  the  state,  etc.  A  nonresident  own- 
ing lands  in  Texas  sold  them  to  agents,  who 
took  in  part  payment  the  purchasers*  negoti- 
able notes,  secured  by  a  vendor's  lien  on  the 
land.  These  notes  were  kept  by  the  agents  in 
Texas  for  collection,  the  proceeds  when  col- 
lected, being  deposited  in  a  bank  for  the 
owner's  benefit.  It  did  not  appear  that  any 
limitation  was  imposed  on  the  power  of  the 
agents  to  take  at  maturity  of  the  notes,  such 
BtepB  as  they  deemed  proper  to  enforce  col- 
lection. Held,  that  the  notes  were  subjects 
of  taxation  within  the  state  under  said  arti- 
cle. Hall  V.  Miller  (Tex.)  110  S.  W.  165,  169 
(citing  Jesse  French  Piano  &  Organ  Go.  v. 
City  of  Dallas  [Tex.]  61  S.  W.  942). 

Under  Gen.  St.  |  7503,  defining  "personal 
property"  as  including  every  tangible  thing 
which  is  the  subject  of  ownership  not  form- 
ing part  or  parcel  of  real  property;  also  tax 
sale  certificates,  notes,  and  aU  evidences  of 


debt  secured  by  lien  on  real  estate,  which 
must  be  listed  and  taxed  eadi  year  in  the 
county,  township,  and  school  district  in 
which  it  is  located,  notes  belonging  to  a  resi- 
dent of  Kansas,  given  by  a  resident  of  Mis- 
souri and  secured  by  trust  deeds  of  real 
estate  in  Missouri,  which  were  never  taken 
into  Kansas,  but  were  left  for  safe-keeping 
only  in  the  vault  of  a  bank  in  Missouri,  con- 
stituted "personal  property"  in  Kansas,  hav- 
ing its  location  in  the  county,  township,  and 
school  district  where  the  owner  resides^ 
Board  of  Com'rs  of  Johnson  County  v.  Hew- 
itt, 93  Pac.  181,  188,  76  Kan.  816,  14  L.  R.  A. 
(N.  S.)  493. 

A  suit  in  equity  in  a  federal  Circuit 
Court  to  enjoin  the  further  prosecution 
therein  of  an  action  at  law  against  complain* 
ant,  on  a  promissory  note,  by  a  citizen  and 
resident  of  a  state  in  which  the  suit  is 
brought  and  to  have  such  note  canceled  and 
delivered  up  to  comi)laiuant,  on  the  ground 
that  it  was  one  obtained  by  fraud,  is  one 
to  enforce  an  equitable  claim  to  "personal 
property"  within  the  district^  within  the 
meaning  of  Judiciary  Act  March  8,  1875,  c 
137, 1  8, 18  Stat  472,  and  the  court  is  author- 
ized by  an  order  made  thereunder  to  bring 
in  the  nonresident  iMiyee  of  the  note,  who  is 
alleged  in  the  bill  to  have  or  claim  some  in- 
terest therein,  the  note  being  personal  prop- 
erty.   Manning  v.  Berdan,  182  Fed.  882,  888. 

Rev.  St  1881,  i  6271,  provided  that  all 
personal  property  within  the  state  owned  by 
nonresidents  should  be  subject  to  taxation; 
section  6273  required  the  term  "pensonal 
property"  to  be  construed  to  include  all  rights, 
credits,  and  choses  In  action;  and  sections 
6279,  6330,  provided  for  agents  listing  prop- 
erty. Burns'  Ann.  St  1901,  |  8410,  provides 
that  all  property  within  the  Jurisdiction  of 
the  state,  not  expressly  exempt,  shall  be  sub- 
ject to  taxation;  sections  8429,  8458,  make 
provision  for  agents  listing  property;  section 
8421  provides  that  personal  property  of  non- 
residents shall  be  assessed  to  the  owner,  or 
to  the  person  having  control  thereof,  in  the 
township,  town,  or  city  where  the  same  may 
be;  section  8460  requires  all  notes  to  be 
valued  in  the  schedule ;  and  section  8463  re- 
quires the  schedule  to  be  attested  by  oath, 
and  to  contain  a  full  list  of  property  held  or 
belonging  to  the  person  making  the  same. 
H.,  living  in  P.  county,  handled  mcmey  for  L., 
a  nonresident  for  whom  she  made  collections 
and  new  loans,  and  took  notes  and  mortgages 
to  secure  them  in  L.'8  name.  All  the  business 
was  done  and  the  property  covered  by  the 
mortgage  was  situated  in  P.  county,  where 
all  papers,  etc.,  were  kept  under  H.'s  control, 
to  be  handled  as  necessary  in  conducting  the 
business  for  and  under  the  direction  of  L., 
from  whom  H.  had  a  power  of  attorney.  The 
notes,  etc.,  were  not  listed  for  taxation  by  H., 
but  subsequently  they  were  assessed  for  omit- 
ted taxes  upon  notice  given  to  H.  as  agent 
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for  L.,  and  the  taxes  were  extended  In  the 
name  of  H.  Held,  that  the  notes  and  mort- 
gages were  properly  taxed  in  P.  connty,  and 
injunction  would  not  lie  to  restrain  the  col- 
lection of  the  taxes.  Hathaway  y.  Edwards, 
85  N.  E.  28,  80,  42  Ind.  App.  22. 

As  property 

See  Property. 

Property  attached  to  realty 

At  common  law  fixed  and  movable  ma- 
chinery are  alike  regarded  as  "personal  prop- 
erty." Qommissioners  of  Anne  Arundel 
County  y.  Baltimore  Sugar  Refining  Co.,  58 
AU.  211,  212,  09  Md.  481. 

Accused  having  detached  parts  of  ma- 
chinery in  a  leather  factory  for  the  purpose 
of  stealing  them,  they  became  "personal  prop- 
erty" the  instant  they  were  severed  from  the 
realty.  State  v.  Wolf  (Del.)  06  Atl.  739,  740, 
6  PennewiU,  323. 

An  engine,  boiler,  and  machinery  do  not 
lose  the  character  of  "personalty"  by  being 
installed  by  the  seller  under  a  conditional 
sale  in  the  buyer's  building  for  a  laundry, 
where  they  may  be  removed,  with  founda- 
tions and  connections,  without  injury  to  the 
building.  Monarch  Laundry  y.  Westbrook, 
63  S.  E.  1070, 1072,  109  Va.  382. 

A  bill  of  sale  of  "personal  propertj'"  on 
certain  premises  would  not  cover  gas  logs, 
gas  chandeliers,  and  window  screens,  put  in 
by  the  owner,  as  against  the  mortgagee  of 
the  real  estate;  the  same  being  fixturea 
Cunningham  v.  Seaboard  Realty  Co.,  58  AtL 
819,  67  N.  J.  Eq.  210. 

Fixtures  attached  to  real  property,  which 
would  pass  under  a  deed,  may  retain  their 
character  as  personal  property  as  between 
the  owner  of  the  realty  and  the  owner  of  the 
fixtures;  and  where  such  divided  ownership 
exists  it  is  iniproi)er  to  assess  such  property 
as  realty.  People  ex  rel.  Knickerbocker  Safe 
Deposit  Co.  V.  Wells,  91  N.  Y.  Supp.  283,  285, 
99  App.  Div.  455. 

Wire  fastened  to  posts  for  the  purpose 
of  fencing  a  part  of  the  public  domain,  for 
temporary  use  as  a  summer  imsture  for  live 
stock,  is  "personal  property";  and  one  who 
cuts  or  tears  it  from  the  posts  and  carries  it 
away  with  larcenous  intent,  without  the  con- 
sent of  the  owner,  may  be  convicted  of  larce- 
ny. Junod  v.  State,  102  N.  W.  462,  463,  73 
Neb.  208,  119  Am.  St  Rep.  S90. 

Where  the  seller  takes  purchase-money 
notes  and  delivers  possession  of  an  engine 
and  boiler,  retaining  title  as  security,  and  the 
contract  of  sale  is  registered  pursuant  to  stat- 
ute, the  property  retains  its  character  as* 
personalty  both  as  between  the  parties  and 
others  claiming  adversely  to  the  lien,  though 
attached  to  the  realty,  and  is  "personalty" 
within  the  meaning  of  a  fire  policy  thereon, 
which  avoided  the  policy  If  the  subject  of  in- 
surance was  personalty,  and  wa8»  or  there- 


after became,  incumbered  by  a  chattel  mortp 
gage.  Lancaster  y.  Southern  Ins.  Co.,  69  S. 
E.  214,  216,  153  N.  C.  285,  138  Am.  St  Bep. 
665. 

Mirrors  resting  on  mantels  or  slabs,  and 
secured  at  the  top  by  iron  spikes  driven  into 
the  wall,  through  which  screws  were  driven 
into  the  mirror  frames,  which  had  been  treat- 
ed by  the  owners  both  of  the  personal  prop- 
erty and  the  realty  as  personal  property,  are 
held  to  be  "personal  property,'*  although  the 
frames  were  painted  in  the  same  style  aa 
the  woodwork  of  the  room.  Cranston  v. 
Beck,  56  Atl.  121.  122,  70  N.  J.  Law,  146,  1 
Ann.  Cas.  686. 

"An  agreement  between  landlord  and 
tenant  giving  the  right  to  the  tenant  to  re- 
move his  fixtures,  thereby  makes  them 
'personal  property*  as  between  the  parties. 
*  *  *  The  mere  intention  of  a  taoant 
to  remove  a  fixture  put  in  by  him  be- 
fore the  expiration  of  his  lease  would  not 
have  the  effect  of  making  the  same  personal 
property,  because  its  removal  might  have  the 
effect  of  injuring  the  realty."  McLaln  Inv. 
Co.  y.  Cunningham,  87  S.  W.  605,  606,  113 
Mo.  App.  519. 

Where  plaintiffs  sold  a  gasoline  engine 
to  L.  under  an  express  agreement  that  the 
title  thereto  should  remain  in  plaintiffs  un- 
til the  purchase  price  was  paid  in  full,  and 
that  on  default  plaintiffs  were  authorized  to 
remove  the  engine  without  process  of  law, 
such  agreement  operated  as  a  matter  of  law 
to  preserve  the  character  of  the  engine  as 
"personal  property,"  though  it  was  substan- 
tially afilxed  to  real  estate  purchased  by  T^. 
from  defendant,  not  only  as  against  L.,  but 
also  as  against  defendant,  on  her  electing  to 
resume  possession  of  the  real  estate  for  L.*s 
default  in  paying  the  installments  of  the 
price.    Davis  v.  Bliss,  79  N.  E.  851.  852.  1>T 
N.  Y.  77,  10  L.  R.  A.  (N.  S.)  458  (citing  Tifft 
V.  Horton,  53  N.  Y.  377,  13  Am.  Rep.  537; 
Kerby  v.  Clapp,  44  N.  Y.  Supp.  116,  15  Api>. 
Div.  87;   Godard  y.  Gould  &  Strong  [N.  ¥.] 
14  Barb.  662;    Ford  v.  Cobb,  20  N.  Y.  344; 
Sisson  v.  Hibbard,  75  N.  Y.  542). 

Railroad 

"By  Intention  things  fixed  to  'realty'  and 
in  a  sense  physically  a  part  thereof,  may  be 
deemed  to  be  'personalty.'  By  the  union  of 
land,  and  rights  granted  by  the  public  clas>6d 
as  personalty,  forming  a  thing  of  itself  in 
which  the  personal  element  predominates, 
and  which  could  not  be  separated  from  the 
other  element  without  disintegration  to  the 
point  of  destruction,  and  to  the  detriment  of 
public  and  private  interests  as  well,  the  com- 
bination may  be  deemed  to  be  'i)er8onalty'  of 
an  inseparable  nature.  ♦  ♦  •  A  railroad 
system,  while  largely  land  and  tangible  tbin» 
of  a  movable  character  attached  or  appurte- 
nant thereto,  the  thing  that  glyes  the  gn«t 
value  and  spodal  cdiaracter  to  the  whole  is 
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the  franchise  element,  creating  the  public 
duty;  80  such  special  element^is  deemed  to 
be  the  principal  thing,  impressing  all  minor 
parts  with  its  character,  and  making  the  en- 
tire combination  one  entire  machine  of  a 
personal  nature."  Chicago  &  N.  W.  R.  Co. 
T.  State,  108  N.  W.  657,  588,  128  Wis.  653. 

B«a1  property 

The  term  "personal  estates"  in  a  will 
may  pass  real  property,  where  such  is  the 
manifest  intention.  Rue  ▼.  Oonnel,  62  8.  E, 
306,  308,  148  N.  C.  802. 

Receipted  Tonoher 

A  "receipted  voucher"  is  an  acknowledg- 
ment of  the  payment  agreed  on  as  due,  and 
is  a  written  instrument  by  which  a  pecun- 
iary obligation  Is  created  and  acknowledged 
and  defeated  and  discharged.  A  "receipted 
voucher*'  may  be  the  subject  of  larcenj',  with- 
in Gen.  St  1894,  $  6842,  providing  that,  in 
construing  the  Penal  Code,  the  term  "person- 
al property"  shall  include  every  description 
of  money,  goods,  chattels,  effects,  evid^aces 
of  rights  in  action,  and  all  written  instru- 
ments by  which  pecuniary  obligation  is  creat- 
ed, acknowledged,  defeated,  or  discharged. 
State  V.  Scanlan,  94  N.  W.  686,  89  Minn.  244. 

Rents  or  royalty 

Rent  is  "personalty,"  vesting  In  the  rep- 
resentative of  a  deceased,  as  provided  by 
av.  Code  1895,  |  3353,  and  the  fact  that  it  is 
payable  in  cotton,  and  not  money,  does  not 
change  the  rule.  Strickland  v.  Thornton  & 
Nasworthy,  58  S.  E.  540,  2  Ga.  App.  377. 

The  husband  conveyed  by  quitclaim  the 
upper  half  of  his  placer  mining  claim  to  his 
wife,  who  leased  it  for  mining  purposes  until 
the  mineral  should  all  be  extracted.  Subse- 
quently the  wife  died  intestate,  and  the  hus- 
band was  appointed  administrator  of  her  es- 
tate. He  received  her  royalty  of  the  gold 
and  gold  dust  extracted  from  her  part  of  the 
mining  claim  by  her  lessees,  and  on  final  ac- 
count retained  one-half  thereof  as  surviving 
nusband,  and  paid  the  other  half  to  her  chil- 
dren and  heirs.  Held,  that  the  gold  dust  de- 
livered into  the  hands  of  the  administrator 
by  the  wife's  lessees  was  "personal  property," 
and  under  section  1C9  of  the  Civil  Code  of 
Alaska  the  surviving  husband  was  entitled 
to  receive  one-half.  In  re  McCarty's  Estate, 
3  Alaska,  242,  250. 


Slag,  dumped  as  refuse  from  an  ore 
smelter  or  mill,  while  ordinarily  appurtenant 
to  the  land  on  which  it  is  dumi)ed,  may  be 
treated  by  the  owner  of  both  the  land  and 
dump  as  "personalty,"  and  may  be  sold  and 
delivered  as  such.  Manson  v.  Dayton,  153 
Fed.  258,  263,  82  C.  C.  A.  588. 

Timlier 

Where  timber  reserved  in  a  deed  is  cut 
and  made  into  railroad  ties  within  the  time 
allowed  by  the  reservation,  it  is  no  longer 


realty,  but  "personal  property,"  for  the  re- 
moval of  which  trespass  will  not  lie.  Rich- 
mond Land  Co.  v.  Watson,  107  S.  W.  1045, 
129  Mo.  App.  554. 

Turpentine 

Crude  turpentine  that  is  collected  in  cavi- 
ties or  boxes  cut  In  the  pine  trees  which  sup- 
ply it  is  **personal  property,"  for  the  unlaw- 
ful conversion  of  which  tfover  may  be  main- 
tained. Quitman  Naval  Stores  Co.  v.  Con- 
way, 58  South.  840,  63  Fla.  253. 

Crude  turpentine,  collected  in  boxes  cut 
in  pine  trees  in  a  condition  to  be  dipped  up 
and  used  in  the  manufacture  of  spirits  of  tur- 
pentine and  kindred  products,  is  "personal 
property."  Melrose  Mfg.  Co.  v.  Kennedy,  61 
South.  696,  696,  69  Fla.  312. 

Crude  turpentine  in  turpentine  boxes  in 
the  pine  trees  in  a  state,  to  be  dipped  up,  is 
"personal  property,"  and  the  turpentine  crop 
is  properly  classed  with  "fructus  industri- 
ales,"  as  it  requires  annual  labor  and  cultiva- 
tion. Richbourg  v.  Rose,  44  South.  69,  74, 
53  Fla.  173,  125  Am.  St.  Rep.  1061,  12  Ann. 
Cas.  274. 

"Turpentine,  when  in  the  boxes  in  the 
state  to  be  dipped  up,  is  'personalty.'  It  no 
longer  forms  a  part  of  the  tree,  but  it  ex- 
ists separate  from  the  tree,  and  has  been 
separated  by  a  process  of  labor  and  cultiva- 
tion. The  box,  though  in  the  tree,  is  but 
a  convenient  receptacle  for  the  turpentine, 
after  it  has  been  extracted  or  has  been  made 
to  exude  from  the  pores,  which  contained  it, 
while  in  the  tree,  as  a  part  of  it  When 
it  ceases  to  be  a  part  of  the  tree,  it  neces- 
sarily becomes  a  chattel."  Dickens  v.  State, 
39  South.  14,  15,  142  Ala.  49,  110  Am.  St. 
Rep.  17  (quoting  and  adopting  definition  in 
State  V.  Moore,  33  N.  C.  70,  and  citing  State 
V.  King,  4  S.  B.  44,  98  N.  0.  648). 

Wases 

Wages  are  "personal  property"  within 
Civ.  Code  Proc.  |  621,  exempting  $500  in  per- 
sonal property  to  the  head  of  a  family  hav- 
ing neither  lands,  town  lots  nor  houses 
which  are  exempt.  Jones  v.  Union  Pac.  R. 
Co.,  120  N.  W.  946,  947,  84  Neb.  121. 

Watennains,     hydrants,     and     under- 
gronnd  plplne 

Where  a  water  company  was  organized 
to  furnish  water  for  the  town  of  G.  and  C, 
and  maintained  its  office,  works,  and  prin- 
cipal place  of  business  in  C,  its  underground 
piping,  water  mains,  and  hydrants  laid  in 
the  streets  of  G.  were  taxable  in  C.  as  "per- 
sonal property"  attached  to  and  connected 
with  its  establishment  within  Gen.  St.  1902, 
§§  2328,  2329,  providing  that  the  personal 
property  of  a  corporation  shall  be  liable  to 
taxation  in  the  town  in  which  it  has  its 
principal  place  of  business  or  exercises  its 
corporate  powers.  Field  v.  Guilford  Water 
Co.,  63  AtL  723,  724,  79  Conn.  70. 
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Water  riffht 

A  "water  right"  is  the  legal  right  to 
the  use  of  any  unappropriated  water  of  any 
natural  stream,  water  course,  or  source  of 
supply,  and  exists  only  in  contemplation  of 
law,  and  is  for  purposes  of  taxation  ''per- 
sonal  property,"  within  Const  art  12,  |  17, 
and  Pol.  Code  1895,  {{  16,  3680,  defining 
"property**  as  including  money,  franchises, 
and  other  things  capable  of  private  owner- 
ship, and  defining  **real  estate"  as  including 
the  possession  or  ownership  of  land,  mines, 
minerals,  and  quarries,  and  "improvements*' 
as  including  all  buildings,  structures,  etc., 
and  ''personal  property"  as  including  every- 
thing which  is  the  subject  of  ownership,  not 
Included  within  real  estate  or  improvements, 
so  that  under  section  3716,  providing  that 
the  personal  property  and  franchises  of  wa- 
ter companies  must  be  assessed  in  the  dis- 
trict where  the  principal  works  are  located, 
a  water  company  owning  a  water  right  with- 
out the  limits  of  a  school  district  and  con- 
veying water  by  pipe  lines  into  the  district, 
where  It  is  distributed  to  the  inhabitants 
thereof,  is  properly  assessed  in  the  district; 
that  being  the  place  of  business  and  prin- 
cipal works  of  the  company.  Helena  Wa- 
terworks Co.  T.  Settles,  96  Pac  838,  37  Mont 
237. 


Wild 

"Wild  animals,  while  living,  though  they 
are,  according  to  Lord  Holt,  the  property 
of  the  owner  of  the  soil  on  which  they  are 
living,  are  not  his  'personal  property,*  so  as 
to  be  the  subject  of  larceny.  They  partake, 
while  living,  of  the  quality  of  the  soil,  and 
are,  as  growing  fruit  was,  considered  as 
part  of  the  realty.**  State  v.  Mallory,  83  S. 
W.  955.  958,  73  Ark.  236,  67  L.  R.  A^  773,  8 
Ann.  Cas.  852. 

PER80NAI.  REMEDY 

A  "personal  remedy"  is  where  the  In- 
jured party  seeks  redress  of  the  party  who 
Inflicted  the  wrong  and  thus  obtains  a  reme- 
dy for  the  wrong  committed,  while  a  "legal 
remedy*'  la  where  the  injured  party  seeks 
his  remedy  by  and  through  the  intervention 
of  the  courts.  People  ez  rel.  Stldger  v.  Ho- 
ran,  86  Pac  263,  84  Colo.  836,  114  Am.  St 
Rep.  163. 

PERSONAIi  REPRESENTATIVE 

The  term  "personal  representatives**  Is 
often  used  in  statutes  and  instruments  of 
writing  so  as  to  Include  all  persons  who 
stand  in  place  or  represent  the  Interests  of 
another,  either  by  his  act  or  by  operation 
of  law.  In  re  Harton's  Estate,  62  Atl.  1058, 
1059,  213  Pa.  499,  4  L.  R.  A.  (N.  S.)  939. 

The  term  "personal  representative,'*  in 
its  commonly  accepted  sense,  means  admin- 
istrator or  executor,  though  this  is  not  the 
only  definition.  It  may  mean  heirs,  next 
of  kin,  or  descendants,  and  sometimes  as- 
signees or  grantees.    The  sense  in  which  the 


term  is  to  be  understood  depends  somewhat 
on  the  intention  of  the  party  using  it,  and 
is  to  be  gathered,  not  altogether  from  its 
use,  but  by  the  surrounding  drcumstances. 
Reed  v.  American-German  Nat  Bank,  155 
Fed.  233,  236  (citing  6  Words  and  Phrases, 
p.  5358;  Oris  wold  v.  Sawyer,  26  N.  K.  464. 
125  N.  Y.  411). 

Where  testator  gave  property  in  trust 
to  pay  the  income  to  his  wife  for  Uf e^  on 
her  death  to  divide  the  income  into  equal 
parts  semiannually,  with  authority  to  pay 
one  of  such  parts  to  each  of  testator's  five 
sons  or  to  the  "legal  representatlveB**  of  any 
who  might  have  died,  "per  stirpes,"  in  case 
the  trustee  should  be  satisfied  that  each  part 
of  the  income  was  needed  for  the  comfort- 
able support  of  such  son  or  his  "family'*  and 
would  not  be  used  in  payment  of  any  of  hia 
debts,  the  term  "personal  representatives,** 
used  by  testator  to  describe  those  whom  he 
wished  to  make  the  l>eneflciaries  of  the  in- 
come in  place  of  a  deceased  son,  is  one  of 
flexible  meaning.  The  sense  In  which  he  in- 
tended it  to  be  used  must  be  gathered.  If 
possible,  from  the  language  of  the  whole  in- 
strument, read  in  the  light  of  the  relevant 
circumstances  existing  when  it  was  executed. 
The  uncertainty  which  often  attends  the 
meaning  to  be  given  to  the  term  Is  relieved 
by  the  addition  of  the  words  "per  stirpes," 
so  that  It  would  require  strong  indicatioiis 
to  the  contrary  to  Justify  the  belief  that  any 
different  body  of  persons  was  intended  than 
those  who  would  Inherit  from  the  deceased 
son  or  be  the  distributees  of  his  estate,  to 
be  determined  either  as  of  the  time  of  his 
death  or  as  at  the  time  of  the  several  pay- 
ments, or  possibly  lineal  descendants  only. 
Lepard  v.  Glapp,  66  Ati.  780,  782,  80  Conn. 
29. 

Duluth  City  Charter,  |  276,  provides  that 
before  payment  on  a  contract  for  public 
work  the  contractor  or  his  "personal  repre^ 
sentatives**  shall  make  and  file  an  affidavit 
that  all  claims  for  labor  have  been  paid 
Held,  that  the  term  "personal  representa- 
tives** Includes  those  persons  who  may  stand 
in  pliLce  of  or  represent  the  interest  of  the 
contractor,  including  his  assignee  of  tbe 
money  due  on  his  completed  contract  Low- 
ry  V.  City  of  Duluth,  101  N.  W.  1069,  1061, 
94  Minn.  95. 

Admialstimtor  or  exeoatov 

The  term  "personal  representative^  or- 
dinarily means  only  executors  and  adminls^ 
trators,  and  therefore  it  should  be  so  con- 
strued, unless  there  is  something  in  the  coo- 
text  that  Indicates  that  It  was  used  with 
a  wider  meaning.  Casey  t.  Hoover.  M  S. 
W.  982,  983,  197  Mo.  62. 

The  words  "personal  representatiTCs.* 
aa  used  In  a  statute  relative  to  tiHe  fore<^ 
sure  of  mortgages  by  advertisement  wbick 
requires  notice  to  be  served  upon  tlie  wort- 
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gagor  or  hia  personal  representatiyes,  means 
executors  or  administrators,  and  not  heirs 
or  devisees.  Atkinson  v.  Washington  &  Jef- 
ferson Ck)Uege,  46  S.  E.  26a,  260,  64  W. 
Va.  82. 

Under  Civ.  Code,  i  419  (Gen.  St  1909,  i 
6014),  giving  a  right  of  action  for  wrongful 
death  of  a  nonresident  of  the  state,  and  pro- 
viding that  the  acdon  may  be  brought  by 
the  '"personal  representative"  for  the  bene- 
fit of  the  widow  and  children,  if  any,  or  next 
of  kin,  an  action  for  wrongful  death  of  a 
nonresident  may  still  be  brought  by  the 
Kansas  administrator  of  his  estate,  notwith- 
standing the  passage  of  Laws  1889,  a  131, 
supplemental  to  the  former  act,  authorizing 
the  widow  or  next  of  kin  to  brixig  the  action. 
Ck)x  V.  Kansas  aty,  120  Pac.  553,  666,  86 
Kan.  2d8. 

Same— Special   or   temporary  adminis- 
trator 

A  special  administrator  is  a  "personal 
representative"  of  the  decedent,  within  Rev. 
Laws  1905,  |  4503,  and  may  sue  for  wrong- 
ful death.  Jones  v.  Minnesota  Transfer  Ry. 
Co.,  121  N.  W.  606,  607,  108  Minn.  129. 

As  eltiien 

See  Citizen. 


Xiegal  representatlTe  syaomyatovs 

"Personal  representatives"  and  'legal 
representatives"  are  sometimes  used  inter- 
changeably, as  signifying,  not  only  executors 
or  administrators,  but  also  those  who  legally 
stand  in  place  of,  or  represent  the  interests 
of,  another.  Lowry  v.  City  of  Duluth,  101 
N.  W.  1050.  1061,  94  Minn.  0&. 

Am  representatlTe 

See  Representative. 

\Xridow  and  oltUdrea 

The  words  "heirs"  and  "periooal  repre- 
sentatives," as  used  in  2  Ballinger*s  Ann. 
Codes  A  St  S  4828,  providing  that,  when  the 
death  of  a  person  is  caused  by  any  Injury 
received  from  the  wrongful  act  of  another, 
his  heirs  or  personal  representatives  may 
maintain  an  action,  include  only  the  widow 
and  children  of  the  deceased  person,  and  do 
not  authorize  an  action  by  the  mother  for 
the  wrongful  death  of  her  unmarried  adult 
son*  on  whom  she  was  dependent  Manning 
v.  Tacoma  Ry.  &  Power  Co.,  76  Pac.  094,  34 
Wash.  40a 

Under  the  federal  employers'  liability 
act  making  a  carrier  liable  in  case  of  the 
death  of  any  of  its  employ^  to  his  ''personal 
representative"  for  the  benefit  of  his  widow 
and  children,  a  widow  of  an  employ^  killed 
through  the  negligence  of  the  employer  may 
sue  as  administratrix  for  the  use  of  herself 
as  widow;  there  being  no  child.  Outieirez 
V.  £31  Paso  &  N.  B.  R.  Co.,  117  B.  W.  426^  428, 
102  Tex.  878. 


PBBSOHAXi  SEOUBXTT 

See,  also.  Right  of  Privacy. 

"Personal  security"  includes  the  right  to 
exist  and  the  right  to  the  enjoyment  of  life 
while  existing,  and  it  is  invaded  by  a  depri- 
vation of  those  things  which  are  necessary  to 
the  enjoyment  of  life  according  to  the  nature, 
temperament,  and  lawful  desires  of  the  in- 
dividual. "The  right  of  'personal  security' 
is  not  fully  accorded  by  allowing  an  indi- 
vidual to  go  through  life  in  possession  of  all 
his  members  and  his  body  unmarred;  nor  is 
his  right  to  'personal  liberty'  fully  accorded 
by  merely  allowing  him  to  remain  out  of  jail, 
or  free  from  other  physical  restraints.  The 
liberty  which  he  derives  from  natural  law, 
and  which  is  recognissed  by  municipal  law, 
embraces  far  more  than  freedom  from  phys- 
ical restraint  The  term  'liberty'  is  not  to 
be  so  dwarfed,  but  is  deemed  to  embrace  the 
right  of  a  man  to  be  free  in  the  enjoyment 
of  the  faculties  with  which  he  has  been  en- 
dowed by  his  Creator,  subject  only  to  such 
restraints  as  are  necessary  for  the  commoa 
welfare.  'liberty'  in  its  broad  sense,  as  un- 
derstood in  this  country,  means  the  right, 
not  only  of  freedom  from  servitude,  impris- 
onment, or  restraint,  but  the  right  of  one 
to  use  his  faculties  in  all  lawful  ways,  to  live 
and  work  where  he  will,  to  earn  his  liveli- 
hood in  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation."  Pavesich  v. 
New  England  Life  Ins.  Co.,  60  S.  B.  68,  70, 
122  Ga.  100,  60  L.  R.  A.  101, 106  Am.  St  Rep. 
104,  2  Ann.  Cas.  661*  (citing  Brannont  Four- 
teenth Amendment,  111). 

PERSOHAL  8EBVIOE 

See  Personally  Served. 

The  expression  "personal  service^'  of 
process,  generally  speaking,  means  the  ac- 
tual delivery  of  the  process  to  defendant  in 
person.  Holiness  Church  of  San  Jose  v. 
Metropolitan  Church  Ass'n,  107  Paa  633,  634, 
12  Cal.  App.  445. 

The  term  "personal  service"  has  a  fixed 
and  definite  meaning  at  law.  It  is  service  by 
delivery  to  defendant  personally.  Other 
modes  of  service  may  be  given  the  force  of 
such  service  by  legislative  enactment;  but 
the  use  of  the  words  "personal  service"  un- 
qualifiedly in  a  statute  means  actual  service 
by  delivering  to  a  person,  and  not  to  a  proxy. 
Thisler  v.  Little,  121  Pac.  1123,  86  Kan.  787 
(citing  6  Words  and  Phrases,  p.  6363). 


«r 


The  term  'personal  service'  has  a  fixed 
and  definite  meaning  in  law.  It  is  service  by 
delivering  the  writ,  notice,  or  order  to  the 
defendant  personally,  as  contradistinguished 
from  other  modes  of  service,  and  hence  does 
not  include  service  by  leaving  a  copy  at  the 
defendant's  last  known  place  of  abode,  or 
by  mailing  a  copy  to  him."  Dalton  v.  St 
Louis,  M.  &  S.  Ry.  Co.,  87  8.  W.  610^  612, 113 
Ma  App.  71. 
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Tbe  term  "i>er60iial  service"  of  process 
has  a  fixed  and  definite  meaning  in  law.  It 
is  service  by  delivery  of  the  writ  to  the  de- 
fendant personally.  Other  modes  of  service 
may  be  given  the  force  of  such  service  by 
legislative  enactment;  but  the  use  of  the 
words  "personal  service,"  unqualified  in  a 
statute,  means  actual  service  by  delivering 
to  the  person,  and  not  to  a  proxy.  McKen- 
zie  V.  Boynton,  125  N.  W.  1059,  1062,  19  N. 
D.  631. 

Unless  otherwise  provided,  a  statute  pro- 
viding for  the  service  of  notice  contemplates 
"personal  service,"  which  means  the  actual 
delivery  in  some  way  of  the  notice  to  the 
person  to  whom  it  is  directed,  though  deliv- 
ery by  an  officer  or  a  return  is  not  ordinarily 
necessary.  Scanlon  v.  Scanlon,  135  N.  W. 
634,  637,  164  Iowa,  748. 

Substituted  service  of  summons  if  prop- 
erly made  by  leaving  copy  at  defendant's  usu- 
al place  of  abode  with  some  suitable  person 
of  at  least  14  yean  of  age,  as  authorized  by 
Ck>mp.  Laws  1907,  |  2948,  subd.  8,  constitutes 
"personal  service."  Grant  v.  Lawrence,  106 
Pac.  931,  938,  87  Utah,  450,  Ann.  Gas.  1912G, 
280. 

Service  of  summons  on  the  captain  of  a 
boat  belonging  to  a  foreign  transit  company 
is  "personal  service,"  within  the  statute  au- 
thorizing entry  of  Judgment  by  default  on 
personal  service.  Phillips  v.  Portage  Transit 
Co.,  118  N.  W.  539,  640,  137  Wis.  189. 

The  words  "personal  service"  in  Rev. 
Laws,  c.  167,  I  2,  giving  municipal  courts  Ju- 
risdiction of  a  transitory  action  against  a 
defendant  who  Is  not  an  inhabitant  of  the 
state,  if  "personal  service"  is  had  within 
the  state,  apply  to  a  service  by  process  on 
the  person  who  is  either  the  personal  de- 
fendant or  the  person  representing  a  foreign 
corporation  as  the  one  on  whom  a  lawfully 
binding  service  can  be  had,  and  as  to  a  per- 
sonal defendant  the  service  may  be  had  on 
him  in  whatever  place  he  may  be  found,  and 
the  local  court  of  that  place  has  Jurisdiction, 
while  service  on  the  commissioner  of  cor- 
porations seems  to  be  i)ersonal  service  within 
the  scope  of  those  words,  and  has  the  same 
effect  to  give  Juridiction  as  a  service  on  a 
personal  defendant.  Potter  v.  La  Pointe 
Mach.  Tool  Co.,  88  N.  E.  418,  420,  201  Mass. 
667. 

PERSONAI.  SERVICES  RENBERED 

The  words  "personal  services  rendered," 
as  used  in  a  statute  providing  that  the  earn- 
ings of  a  Judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  30 
days  next  preceding  the  levy  of  an  execution 
or  attachment,  shall  be  exempt,  where  nec- 
essary for  the  support  of  his  family,  does  not 
necessarily  contemplate  that  the  services  be 
rendered  another.  They  may  in  proper  cas- 
es mean  the  services  which  one  renders  to 
himself.  Dayton  v.  Bwart,  72  Paa  420,  422, 
28  Mont  163»  96  Am.  St  Bep.  649. 


PERSONAXi  SERVITUDE 

The  involuntary  servitude  prohibited  by 
the  federal  Constitution  is  a  "personal  servi- 
tude," and  this  "consists  in  the  BubJectioD 
of  one  person  to  another.  If  it  consists  in 
the  right  of  property  which  a  person  exer- 
cises over  another,  it  is  slavery.  When  the 
subjection  of  one  person  to  another  is  not 
slavery,  it  consists  simply  in  the  rigtht  of 
requiring  of  another  what  he  is  bound  to 
do  or  not  to  do.  This  right  arises  from  all 
kinds  of  contracts  or  quasi  contracts."  Unit- 
ed States  V.  McOlellan,  127  Fed.  971.  976 
(quoting  2  Bouv.  Law  Diet  986). 

PERSONAXi  SOIiICITATION 

The  solicitation  by  mail  of  orders  for  in- 
toxicating liquor  is  "personnl  solicitation'* 
within  Pen.  Code  1895,  |  428,  prohibiting  the 
solicitation,  personally  or  by  agent,  of  orders 
for  intoxicating  liquor  in  a  prohibition  coun- 
ty, where  the  solicitor  in  person  writes  ur 
malls  the  letter  received  by  the  prosiiective 
buyer.  Rose  v.  State,  62  S.  E.  117, 121,  4  Ga. 
App.  588. 

PERSONAXi  STATUTES 

Laws  regulating  the  privileges  and  pre- 
scribing the  disability  of  married  women  are 
"personal  statutes,'^  purely  domiciliary  In 
character.  Marks  v.  Germania  Sav.  Bank. 
34  South.  725,  727, 110  La.  669. 

PERSONAI.  TRANSACTION 

The  words  "i>ersonal  transactions  or 
communications,**  within  the  meaning  of  s^fc- 
tion  23,  c.  130,  Code,  include  every  method 
whereby  one  person  may  derive  impressions^ 
or  information  from  the  conduct,  condition, 
or  language  of  another.  Freeman  ▼.  Free- 
man, 76  S.  B.  667,  659,  71  W.  Va.  303. 

The  word  "personally,**  in  St  1893,  I 
4212,  providing  that  no  party  shall  be  allow- 
ed to  testify  in  his  own  behalf  in  respect  to 
any  transaction  or  communication  had  pn<- 
sonally  by  such  party  with  a  deceased  per- 
son, eta,  is  not  limited  to  conversatioos  had 
with  a  deceased,  but  indudes  any  transactioo 
or  communication  had  with  a  deceased  per- 
son individually.  Ck)nklin  t.  Yates,  83  Pac 
910,  912,  16  OkL  266. 

The  testimony  of  one  suin^  an  admin- 
istrator for  caring  for  his  intestate  that  sbe 
gave  the  intestate  medicine,  prepared  bU 
food,  and  cared  for  him  generally,  he  being 
altogether  helpless,  is  testimony  of  "personal 
transaction,"  with  the  intestate,  and  is  Inad- 
missible, within  Code,  f  590,  prohibiting  par- 
ties in  interest  from  testi^lng  to  "comraa- 
nicatlons  and  transactions**  with  deceased 
persons,  as  against  their  personal  repreaeDta- 
tive.  Davidson  v.  Bardin,  51  S.  B.  779,  139 
N.  C.  1. 

A  statute  problbitiDg  testimony  of  a 
party  in  respect  to  any  transaction  or  eom- 
municatlon  "by  him  penonally'*  with  a  de- 
ceased person  does  not  forbid  testiraoay  of 
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transactions  or  communications  between  de- 
ceased and  third  persons  in  the  witness'  pres- 
ence, if  the  witness  did  not  participate  there- 
in and  they  were  not  affected  by  his  pres- 
ence. Unless  the  transactions  or  communica- 
tions are  personal,  and  had  with  the  de- 
ceased by  the  party  either  literally  or  in 
practical  effect,  as  by  participating  in  or  in- 
fluencing them,  they  do  not  fall  under  the 
prohibition  of  the  statute. — WoUman  t. 
Ruehle,  80  N.  W.  919,  920,  104  Wis.  603. 

In  an  action  by  an  administrator  to  re- 
cover money  lent  to  defendant  by  decedent, 
testimony  by  defendant  that  money  for  pay- 
ment of  the  debt  was  inclosed  in  an  envelope, 
taken  to  the  post  office,  and  that  certain 
steps  were  there  taken  to  have  the  post- 
master register  the  letter  and  send  it  to  de- 
cedent in  a  distant  state,  and  also  that  in 
due  time  defendant  rec^ved  a  writing  ac- 
knowledging receipt  of  the  money,  which 
writing  was  identified  and  introduced  in  evi- 
dence was  not  incompetent,  under  Code  Civ. 
Proc.  I  320  (Gen.  St  1909,  §  6914),  provid- 
ing that  no  party  shall  testify  in  his  own  be- 
half in  respect  to  any  transaction  or  com- 
munication had  personally  by  him  with  a  de- 
oeilent,  where  the  adverse  party  is  the  ad- 
ministrator of  such  decedent;  witness*  acts 
not  constituting  a  ^'personal  transaction"  or 
communication.  Bryan  v.  Ptilmer,  111  Pac. 
443,  444,  83  Kan.  298,  21  Ann.  Cas.  1214. 

Under  Code,  §  4604,  prohibiting  testi- 
mony of  an  interested  witness  concerning 
personal  transactions  or  communicationB 
with  a  deceased  person  in  an  action  against 
her  administrator,  evidence  by  plaintiff,  In 
an  action  to  establish  a  note  signed  by  his 
father  and  stepmother  as  a  claim  against 
the  latter  estate,  that  he  gave  the  father  an 
order  to  obtain  the  note  from  the  party  in 
whose  custody  it  was,  and  that  he  after- 
wards saw  it  in  his  father's  possession,  and 
evidence  of  the  father  to  the  same  effect,  was 
admissible,  since  such  evidence  does  not  con- 
stitute "personal  transactions"  or  ''personal 
communications."  Curd  v.  Wisser,  95  N.  W. 
266,  267,  120  Iowa,  743  (dtlng  Gable  v.  Haln- 
er,  49  N.  W.  1024,  83  Iowa,  457;  Dysart  v. 
Furrow,  57  N.  W.  644,  90  Iowa,  59;  McEl- 
benney  v.  Hendricks,  48  N.  W.  1056,  82  Iowa, 
657;  Walkley  v.  Clarke,  78  N.  W.  70,  107 
Iowa,  451). 

FERSONAI.  ITSE 

The  term,  as  used  in  a  will  by  which  a 
testator  bequeathed  to  a  legatee  $5,000  to  be 
expended  by  him  in  accordance  with  testa- 
tor's instructions  and  also  $1,000  for  his 
'^personal  use,"  Indicated  that  the  $5,000  was 
not  to  go  to  the  legatee  individually,  but  was 
to  be  distributed  by  him  for  a  particular 
purpose,  and,  this  having  failed,  the  bequest 
would  be  adjudged  invalid.  In  re  Keenan, 
94  N.  Y.  Snpp.  1099,  UOO,  107  App.  Div.  234. 


PEBSONAIi  WARRANTT 

A  "personal  warranty,"  as  defined  In 
Code  Prac.  art  379,  arises  from  the  obligation 
which  one  has  contracted  to  pay  the  whole 
or  part  of  a  debt  due  by  another  to  a  third 
person,  and  does  not  include  a  contract  of 
indemnity,  so  as  to  permit  the  calling  of  an 
indemnitor  In  warranty.  '  A  contract  of  in- 
demnity executed  by  a  contractor  for  the 
erection  of  a  public  schoolhouse  with  his 
surety  is  an  original  undertaking  to  make 
good  a  future  loss  or  damage,  and  no  action 
lies  on  such  a  contract  until  after  a  loss  or 
damage  has  been  sustained,  and  there  is  no 
obligation  to  pay  any  part  of  a  debt  due  to 
a  third  person,  and  therefore  no  "personal 
warranty"  within  Code  Prac.  art  379.  Bain 
V.  Arthur,  65  South.  743,  129  La.  148. 


"The  word  'personally*  often  means  *in 
propria  persona' ;  but  that  is  not  its  neces- 
sary and  only  meaning."  The  word  "per- 
sonally," as  used  in  Const.  1902,  i  21,  art  2, 
providing  that  male  citizens  who  have  per- 
sonally paid  toll  taxes  three  years  shall  be 
entitled  to  register,  does  not  require  that  the 
voter  be  physically  and  bodily  present  when 
he  pays  his  tax,  but  only  that  his  tax  be  paid 
by  him  out  of  his  funds.  He  may  send  the 
amount  by  check  or  through  an  agent.  Til- 
ton  V.  Herman,  64  S.  E.  351,  353,  109  Va.  603. 

PEB80HAIXT  KNOWN 

A  certificate  of  acknowledgment  recit- 
ing that  the  grantor  was  to  the  officer  "per- 
sonally known"  Imported  merely  an  acquaint- 
ance with  the  person  acknowledging  the  In- 
strument, and  was  not  the  equivalent  of  a 
certificate  that  the  individual  acknowledging 
the  Instrument  was  "to  me  known,"  which 
was  a  certificate  that  the  person  acknowledg- 
ing the  instrument  was  known  to  the  officer 
as  the  grantor  of  the  deed  on  which  the  cer- 
tificate was  Indorsed.  Carolan  v.  Yoran,  93 
N.  Y.  Supp.  935,  936,  104  App.  Div.  488. 

PERSOHAIXT  PAT 

Const  1902,  {  20,  art  2,  provides  that 
male  citizens  who  have  personally  paid  poll 
taxes  for  three  years  shall  be  entitled  to  reg- 
ister, and  section  21  (Code  1904,  p.  ccxlil) 
gives  such  person  the  right  to  vote  if  he  has 
personally  paid  such  poll  tax  at  least  six 
months  prior  to  the  election.  Held,  that  the 
phrase,  "personally  pay,"  In  section  21,  does 
not  require  that  the  voter  be  physically  pres- 
ent when  he  pays  his  tax,  but  only  that  his 
tax  be  paid  by  him  out  of  his  own  funds. 
Const  §  20,  art  2  (Code  1904,  p.  ccxll),  re- 
quiring all  persons  to  have  "personally  paid" 
their  poll  taxes  to  be  entitled  to  register, 
only  requires  that  the  voter  pay  his  tax  out 
of  his  own  funds,  though  the  amount  be  sent 
by  check  or  through  an  agent.  Tilton  v.  Her- 
man, 64  S.  B.  351,  352,  109  Va.  603. 
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PEB80NAIXT  PRESEHT 

Rev.  St  I  4811,  providing  fbat  the  ac- 
cused must  be  ''personally  present  at  the 
trial/'  does  not  mean  that  the  defendant 
must  all  the  time  be  in  the  actual  presence 
of  the  Jury,  but  rather  that  he  must  be  at 
the  trial  in  court  and  in  its  presence.  The 
court  is  the  real  thing,  fixed  and  permanent 
The  Jury  is  but  a  temporary  adjunct  for  a 
partial  purpose  of  the  trial,  and  hence  de- 
fendant need  not  be  personally  present  whUe 
the  Jury  were  taking  a  view.  State  v.  Mort- 
ensen,  73  Pac.  502,  572,  26  Utah,  312. 

PEBSONAIXT  BE8PON8IBI.E 

A  by-law  of  a  union  of  musicians,  which 
provides  that  any  leader  engaging  members 
to  perform  for  less  than  the  stipulated  price 
shall  become  ''personally  responsible"  for  all 
fines  that  may  be  imposed  on  such  members, 
means  that,  if  the  fines  imposed  on  the  mem- 
bers be  not  paid  by  them,  the  leader  is  respon- 
sible therefor;  but  before  he  can  be  called  on 
to  pay,  charges  must  be  preferred  and  an 
opportunity  given  to  defend,  as  expressly 
provided  in  another  by-law.  The  words  "per- 
sonally responsible"  do  not  mean  "primarily 
liable."  Fuerst  v.  Musical  Mut.  Protective 
Union,  95  N.  Y.  Sup.  155,  157. 

PER80NAIXT  8EBVEB 

"Personally  served,"  as  used  in  section 
4229,  Rev.  Codes,  means  service  upon  the  de- 
fendant personally,  and  service  by  leaving  a 
notice  at  the  last  and  usual  place  of  abode  of 
the  defendant  is  not  personal  service,  but  a 
substitute  for  it  Under  that  part  of  sec- 
tion 4229,  Rev.  Codes,  which  provides  that 
"when  from  any  cause  the  summons  in  an 
action  has  not  been  personally  served  on  the 
defendant  the  court  may  allow,  on  such 
terms  as  may  be  Just,  such  defendant  or  his 
legal  representative,  at  any  time  within  one 
year  after  the  rendition  of  any  Judgment  in 
such  action,  to  answer  to  the  merits  of  the 
original  action,"  held,  that  where  the  service 
of  summons  is  made  upon  the  county  au- 
ditor, and  not  upon  an  officer  of  the  company, 
or  its  designated  agent,  such  summons  has 
not  been  "personally  seVved"  on  the  defend- 
ant within  the  meaning  of  the  term  "per- 
sonally served"  as  used  in  said  section  4229. 
Brooks  V.  Orchard  Land  Co.,  121  Pac.  101, 
104,  21  Idaho,  212. 

PEBSOKAIXT  UHOOOUPIEB 

Where  the  owner  of  certain  farm  build- 
ings insured  the  same,  and  the  house  thereon 
had  been  occupied  by  a  tenant,  and  the  ten- 
ant moved  out  on  the  4th  day  of  April,  but 
he  continued  to  pay  rent  up  to  the  19th  of 
April,  when  the  property  was  destroyed  by 
fire,  and  continued  to  work  on  the  farm 
pleasant  days,  and  during  his  absence  there- 
from the  stock  was  cared  for  by  a  neighbor, 
the  plaintiff*8  buildings  insured  were  "per- 
sonally unoccupied"  without  the  consent  of 


the  company  for  more  than  10  days  imme^ 
ately  preceding  their  destmctioii  within  fbe 
terms  of  a  policy  providing  that  muii  nonoc- 
cupancy  should  render  the  policy  void. 
Knowltcm  v.  Patrons*  Androscoggin  Mat  Fire 
Ins.  Co.,  e2  Ati.  288,  291, 100  Me.  48I,  2  K  R. 
A.  (N.  S.)  517. 


See  Personal  Pr<H)ert7. 

PERSOKAM 

See  In  Personam* 

PERSUADE 

An  instruction  that  ''preponderanee  of 
proof*  means  that  the  Jury  are  persuaded  of 
the  soundness  of  the  claim  more  8atlsfacto^ 
ily  than  the  contrary  was  not  objectionable 
in  not  employing  the  word  "weigh."  nor  as 
implying  that  the  Jury  might  be  persuaded 
by  argument  rather  than  proof,  as  the  Joiy 
could  understand  the  term  "persuaded**  only 
to  mean  that  the  proof  must  be  more  per- 
suasive and  convincing.  Toledo,  St  Lk.  &  W. 
R.  Co.  V.  Kountz,  168  Fed.  832,  838,  SM  0.  C 
A.  244. 

PERSITASION 

"Persuasion"  is  npt  coercion.  Van  Vil- 
kenburgh  v.  Oldham,  106  Pac.  42,  44.  12  CaL 
App.  572. 

"Picketing**  has  been  condemned  by  ev- 
ery court  having  the  matter  under  oonsMera- 
tion.  It  is  a  pretense  for  "persnaaion,'*  but 
is  intended  for  "intimidation."  Qentloiwo 
never  seek  to  compel  and  force  another  to 
listen  to  the  art  of  persuasion.  To  atop  as- 
other  on  the  street,  get  in  his  road,  follow 
him  from  one  side  of  the  street  to  another, 
pursue  him  wherever  he  goes,  stand  in  front 
of  hia  residence,  is  not  pennuuion.  'in- 
timidation" cannot  be  defined.  Neither  can 
"fraud**  be  defined.  But  every  person  knowi 
whether  hia  acts  are  fraudulent,  and  he 
knows  whether  his  acts  are  intimidating. 
Union  Paa  R.  Go.  v.  Riief,  120  Fed.  102,  119, 
121. 

PERTAIN 

The  word  "pertain**  means  to  belong,  or 
to  pertain,  whether  by  nature,  by  appoint- 
ment or  custom;  to  relate,  as  "things  per- 
taining to  life."  Chicago  Theological  Semi- 
nary V.  Illinois  ex  reL  Raymond,  23  Sopc  (X 
386,  388,  188  U.  S.  662,  47  L.  Ed.  641. 

PERTAnmra  to  pbobatb  oomen 

The  Jurisdiction  "pertaining  to  probata 
courts,'*  granted  to  county  courts  by  the  Coa- 
stitution,  included  the  right  to  detMulae 
heirship  as  an  incident  to  the  distribution  ef 
intestates'  estates.  The  statote  relating  t» 
escheat  proceedings,  in  so  far  as  It  attempl- 
ed  to  oust  the  county  court  of  Juriadktioa 
I  to  determine  hetndiip  for  the  dtatrihotloii  «f 
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personal  estate  of  a  deoedent  In  proeesa  of 
adminlstratloa  therein,  was  in  violation  of 
the  Constitution.  State  ▼.  McDonald,  104 
Pac.  907,  071,  66  Or.  419. 

PEBTAnmro  to  fubiiIo  hipbove- 


A  provision  of  a  dty  charter,  requiring 
matters  **pertalning  to  public  improvements*' 
to  be  referred  to  the  board  of  public  works 
before  final  approval  by  the  council,  and  pro- 
viding that  the  board  shall  examine  and  pass 
upon  all  plans  and  specifications  relating  to 
improvements  and  on  bids  for  the  work  em- 
braced therein,  applies  only  to  contracts, 
plans,  and  specifications  for  the  erection  of 
public  improvements  and  the  work  and  ma- 
terial therefor,  and  not  to  a  subsidiary  con- 
tract for  the  supervision  of  the  construction 
of  an  improvement  City  of  Houston  t.  Pot- 
ter, 91  S.  W.  389,  392,  41  Tex.  Civ.  App^  881. 

PERTICULER 

The  word  "perticuler,**  as  used  in  the 
title  "First  Perticuler  Baptist  Church  in 
Harris  and  Bridgeton,'*  is  supposed  to  mean 
regular  or  straight,  in  the  same  sense  as  the 
adjective  is  sometimes  applied  to  one  wing 
of  a  political  party  in  distinction  from  those 
who  have  seceded  from  the  regular  organiza- 
tion. Hamlin  v.  Perticuler  Baptist  Meeting 
House,  69  AtL  315,  317,  103  Me.  343. 

PERVERSE  VERDICT 

"A  verdict  which  is  the  result  of  any- 
tiling  ulterior  to  a  reasonably  fair  applica- 
tion of  the  Judgment  of  the  jury  to  the  evi- 
dence and  the  law  as  given  by  the  court  is 
'perverse.'  Where  a  verdict  is  contrary  to 
all  the  evidence,  it  does  not  tail  within  the 
ordinary  idea  of  perversity,  as  regards  when 
a  verdict  should  be  set  aside  and  a  new  trial 
i^ranted,  because  in  such  cases  there  really 
is  no  jury  question.  Perversity  as  to  a  ver- 
dict, correctly  speaking,  relates  to  some  ul- 
terior Influence  upon  the  Jury  in  deciding  a 
case  involving  a  Jury  question  and  In  rela- 
tion thereto."  Godfrey  v.  Godfrey,  106  N.  W. 
814^  819,  127  Wis.  47,  7  Ann.  Ca&  170. 

PERVERSION 

Fraudulent  voting  at  an  election,  wheth- 
er consisting  of  voting  disqualified  persons, 
r^>eatlng,  or  voting  under  the  names  of  oth- 
er voters,  is  a  "perversion  or  obstruction  of 
the  due  administration  of  law,"  which  by 
Crimes  Act  (P.  L.  1898,  p.  805)  i  37,  as 
amended  by  Act  March  22,  1899  (P.  L.  1899, 
p.  214),  is  made  the  subject  of  a  criminal 
oonspiracy.  State  v.  Nugent,  71  AtL  485, 
487,  77  N.  J.  Law,  84. 

PERVERSITY 

"  'Perversity'  does  not  necessarily  signl- 
fjf  dishonesty,  nor  anything  of  that  nature. 


It  suggests  a  state  of  being  moved  conscious- 
ly or  unconsciously,  most  generally  the  for* 
mer,  to  look  at  things  from  a  wrong  stand- 
point" Godfrey  v.  Godfrey,  106  N.  W.  814, 
819,  127  Wis.  47,  7  Ann.  Cas.  170. 

PETIT 

PETIT  JUBT 

Petit  Jury  for  Monday,  see  Monday. 

PETIT  IiABCEHT 

By  Pen.  Code,  |  444,  any  larceny  not  em- 
braced within  the  definition  of  grand  larceny 
is  "petit  larceny."  Buffehr  v.  Territory,  89 
Paa  415,  U  Aris.  165. 

'Tetty  larceny,"  under  the  act  of  1874, 
is  the  larceny  of  property  of  less  value  than 
$100  and  is  punishable  with  imprisonment  in 
any  parish  prison,  or  in  the  penitentiary  at 
the  discretion  of  the  court  for  not  more  than 
2  years.  State  v.  WaU,  52  South.  556,  559, 
126  La.  400. 

Cr.  Code  1896,  |  5049,  provides  that  if 
any  person  steals  personal  property  of  the 
value  of  $5  or  more  from  or  in  any  dwelling 
house  he  Is  guilty  of  "grand  larceny."  Held, 
that  in  order  to  constitute  theft  of  that  grade 
the  property  stolen  must  be  of  the  value  of 
$5  or  more,  and  if  less  than  that  value  the 
offense  is  "petit  larceny,"  defined  by  Cr. 
Code  1896,  i  5050.  Thomas  v.  State,  46 
South.  565,  566,  155  Ala.  92. 

Act  No.  124  of  1874,  |  8,  divides  larceny 
into  grand  and  petit  larceny,  and  makes  the 
larceny  of  property  or  money  worth  $100  or 
more  grand  larceny,  punishable  with  Impris- 
onment for  not  more  than  ten  years,  and  the 
larceny  of  property  under  the  value  of  $100 
"petit  larceny,"  punishable  with  imprison- 
ment for  not  more  than  two  years.  Act  No. 
64  of  1910  makes  the  stealing  of  cattle  a 
spedflc  offense,  punishable  with  imprison- 
ment for  not  less  than  one  year.  Held  that, 
the  two  statutes  being  repugnant  and  the 
whole  subject  of  cattle  stealing  being  cover- 
ed by  the  later  one,  the  earlier  one  was  re- 
pealed thereby  by  necessary  implication  in  so 
far  as  cattle  theft  is  concerned.  State  v. 
Hickman,  53  South.  680, 127  La.  442. 

Under  Pen.  Code,  {  15,  providing  that  a 
misdemeanor  for  which  no  other  punishment 
is  specifically  prescribed  is  punishable  by  im- 
prisonment in  a  penitentiary  or  county  Jail 
for  not  more  than  one  year,  or  by  a  fine  of 
not  more  than  $500,  or  both,  and  section  532, 
defining  every  larceny  not  grand  larceny  in 
the  first  or  second  degrees  as  petit  larceny, 
and  section  535,  declaring  that  petit  larceny 
is  a  misdemeanor,  "petit  larceny,"  is,  In  the 
absence  of  any  special  provision,  punishable 
by  Imprisonment  in  the  county  Jail  or  peni- 
tentiary for  a  term  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  $500,  or  by  both. 
People  ex  rel.  Cosgriff  v.  Craig,  114  N.  X. 
Supp.  833,  835,  129  App.  I>lv.  851. 
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Where  the  property  taken  is  articles  of 
wearing  apparel  of  the  value  of  $3,  and  the 
articles  are  taken  from  a  "box  car*'  placed 
at  the  side  of  a  railroad  track  and  "used  as 
a  tool  and  supply  house,"  the  offense  is 
"petit  larceny."  In  re  Spauldiug,  88  Pac. 
547,  75  Kan.  163. 

As  felony 

See  Felony* 


It  appears  that  a  person  who  has  suffer- 
ed from  epilepsy  in  the  major  form,  or 
"grand  mal,*'  as  it  is  technically  termed,  In 
which  the  expression  is  usually  through 
convulsions,  may  later  pass  into  the  stage 
of  minor  epilepsy,  or  "petit  mal,"  which  Is 
the  more  dangerous  form,  because  of  liabili- 
ty to  sudden  attacks  of  maniacal  paroxysms 
or  of  epileptic  furor.  The  victim  of  such 
attacks  is  unconscious  of  his  conduct,  and 
usually,  but  not  universally,  will  not  remem- 
ber what  has  occurred.  People  v.  Egnor,  67 
N.  B.  906,  907,  176  N.  Y.  419. 

PETITION 

See  Cross-Petition. 

Filing,  as  commencement  of  action,  see 
Commencement  of  Action. 

Presenting  petition,  see  Present — Pre- 
sented— Presentation. 

A  "petition"  is  a  formal  written  request 
or  prayer  for  a  certain  thing  to  be  done,. the 
signers  of  which  attach  their  signatures  vol- 
untarily. Davis  V.  Henderson,  104  S.  W. 
1000,  1010,  127  Ky.  13. 

Code  Prac.  defines  a  "petition"  to  be  a 
written  document,  addressed  to  a  competent 
Judge,  containing  the  name  or  title  of  the 
court  to  which  it  is  addressed.  Hence  a  peti- 
tion by  a  candidate  aggrieved  by  the  deci- 
sion of  the  election  committee  must  contain 
the  title  of  the  court,  and  may  be  filed  by  the 
clerk  in  the  absence  of  the  Judge.  Vial  t. 
Elfer,  45  South.  545,  546,  120  La.  673. 

A  biU  in  equity  is  in  reality  a  "petition" 
by  another  name;  the  only  difference  being 
that  a  i>etition  is  less  formal  in  its  aver- 
ments and  prayers,  and  defendant  is  brought 
In  by  a  citation.  Instead  of  by  subpoena  ad 
respondendum,  and  is  required  to  answer  in 
a  shorter  time.  Fraser  v.  Fraser,  75  Atl.  979, 
a^O,  77  N.  J.  Eq.  205. 

As  used  in  Comp.  Laws,  §  479,  as  amend- 
ed by  St.  1895,  p.  36,  c.  37,  providing  that, 
when  a  majority  of  the  resident  taxpayers 
of  a  road  district  shall  petition  the  county 
commissioners,  etc.,  the  county  clerk  shall 
lay  the  petition  before  them  at  their  next 
meeting,  etc.,  the  word  "petition,"  as  well 
as  the  general  framing  of  the  statute,  indi- 
cates that  the  legislative  intent  was  not  to 
force  compulsory  action  on  the  board  of 
county  commissioners,  bat  to  give  It  a  reason- 


able discretion.  State  ex  rel.  Dangberg  ▼. 
Board  of  Com'rs  of  Douglas  County,  77  Pac. 
984,  987,  27  Nov.- 469  (concurring  opinion  of 
Fitzgerald,  J.). 

The  word  "petition,"  as  used  In  a  stat- 
ute relating  to  the  granting  of  liquor  licens- 
es, means  a  request  by  eligible  citizens  to  a 
county  court  to  grant  a  dramshop  licoise 
to  a  designated  applicant  to  keep  a  dram- 
shop in  a  designated  locality.  A  blank  form 
of  petition,  not  addressed  to  any  court,  and 
failing  to  designate  the  town  where  the  sign- 
ers are  residents,  or  to  ask  for  the  granting 
of  a  license  to  any  person,  the  signers'  names 
being  appended  to  blank  books,  circulated 
independent  of  the  blank  form,  is  insuffi- 
cient. State  ex  rel.  Marbury  v.  Talioch,  82 
S.  W.  645,  646,  108  Mo.  App.  32. 

The  purpose  of  a  "petition"  for  a  writ  of 
review  is  to  show  prima  facie  from  an  inspec- 
tion thereof  that  the  inferior  court  or  tri- 
bunal acted  without  Jurisdiction  or  tias  exer- 
cised its  functions  erroneously ;  and  hence  it 
must  state  every  fact,  that  from  an  inspec- 
tion thereof,  assuming  the  facta  stated  to  be 
true,  the  court  can  say  there  was  error  upon 
which  to  issue  the  writ  Raper  ▼.  Dunn, 
99  Pac.  889,  890,  53  Or.  203 ;  Hart  ▼.  Bicli- 
ardson,  101  Pac  900,  54  Or.  270. 

PETITION  FOR  BEVIBW 

The  proceeding  which  is  named  a  "pe- 
tition for  review"  by  the  L^slatare  is  high- 
ly remedial,  and  must  necessarily  accommo- 
date itself  to  the  needs  and  practices  of 
every  proceeding  that  comes  within  its  scope. 
MarshaU  v.  Hill,  151  a  W.  131,  137,  246 
Mo.  1. 

PETinOH  XH  EBBOa 

Appeal  as  including,  see  Appeal. 

A  clear  distinction  exists  between  a  pro- 
ceeding by  "petition  in  error**  and  an  appeal, 
as  in  an  appeal  the  appellate  court  does  not 
merely  review  the  actions  of  the  trial  court, 
but  re-examines  the  questions  presented  and 
in  effect  affords  a  retrial  of  them.  Bishop 
V.  Huff,  116  N.  W.  665,  667,  81  Neb.  729  (cit- 
ing Western  Cornice  Sl  Manufacturing  Works 
V.  Leavenworth,  72  N.  W.  594.  52  Neb.  422) 

A  ''petition  in  error"  in  the  district 
court  to  review  a  Judgment  or  order  of  an 
inferior  tribunal  is  an  independent  proceed- 
ing, having  for  its  immediate  object  a  re- 
versal of  the  Judgment  or  order  complained 
of.  Hence  a  Judgment  of  reversal  in  Guch 
a  case  may  be  reviewed  in  this  court,  not- 
withstanding the  cause  stands  for  trial  on 
Its  merits  in  the  district  court,  under  sec- 
tion 601,  Code  Civ.  Proc.,  after  such  Judg- 
ment Kibble  v.  Furmin,  94  N.  W.  967,  969. 
69  Neb.  38  (citing  Dane  County  Bank  of 
Stoughton  V.  Garrett,  67  N.  W.  884,  48  Neb. 
916 ;  Tootle  t.  Jones,  27  N.  W.  685,  19  Neb. 
588;  Banks  y.  Uhl,  6  Neb.  240). 
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PETinOHXXO  ORXSDXTOR 

Wben  after  a  petition  in  involuntary 
bankruptcy  had  been  filed  by  certain  credi- 
tors, an  attorney  filed  a  second  petition 
against  the  debtor  in  behalf  of  other  credi- 
tors, and  also  demnrred  to  the  first  and  the 
demarrer  was  sustained,  but  on  leave  given 
the  first  petition  was  amended,  and  an  ad- 
judication made  thereon;  the  second  peti- 
tioD  being  ignored,  snch  attorney  did  not 
render  services  to  the  ''petitioning  creditors,'* 
within  the  meaning  of  Bankr.  Act  July  1, 
1898,  c.  641,  i  64b  <3),  30  Stat  068,  and  was 
not  entitled  to  the  allowance  of  a  fee  from 
the  estate  thereunder.  Frank  v.  (Dickey, 
139  Fed.  744,  746,  71  G.  O.  A.  662. 

PETITORY  ACTION 

'The  'petitory  action'  is  a  proceeding  at 
law  for  the  recovery  of  property,  and  can  be 
maintained  in  the  courts  of  the  United  States 
only  where  the  right  of  possession  can  be 
shown,  and,  according  to  the  principles  and 
distinctions  settled  in  this  conrt,  corresponds 
in  character  with  the  action  of  ejectment  at 
common  law."  Gilmer  v.  Poindezter,  10 
How.  (51  V.  S.)  257.  267,  13  L.  Ed.  411. 

Where  plaintiff  alleged  that  he  himself 
was  the  owner  of  certain  property,  and  was 
then  and  had  been  in  possession  of  the  same 
for  over  10  years  nnder  title,  and  that  de- 
fendant had  "trespassed,"  and  was  still  "tres- 
passing," npon  the  same  by  cutting  down  and 
hanllng  off  timber  thereon  nnder  claim  of 
an  absolutely  null  tax  title,  which  he  had 
^read  upon  the  records,  and  prays  that  he 
be  quieted  in  his  own  ownership  and  posses- 
sion of  the  property,  that  he  recover  dam- 
ages from  the  defendant  for  his  trespass,  and 
that  the  tax  title  be  declared  null  and  void, 
bis  action  is  not  a  "petitory  action."  Gil- 
more  V.  Schenck,  39  South.  40,  43,  US  La. 
386  (ciUng  Wilbert  v.  Michel,  8  South.  607, 
42  lA.  Ann.  856). 

PETROLEUM 

As  mineral,  see  Mineral. 

As  personal  property,  see  Personal  Proi>- 

erty. 
As  real  property,  see  Real  Property, 

In  construing  paragraphs  626,  633,  {  2, 
Free  List,  Tariff  Act  July  24,  1897,  c.  11,  30 
Stat  199,  200,  providing,  respectively,  for  a 
countervailing  duty  on  "products  of  crude 
petroleum"  and  for  the  free  entry  of  **par- 
affin,"  held  that  the  latter  is  the  more  specif- 
ic, and  governs  the  classification  of  paraffin, 
even  though  it  be  a  product  of  crude  petro- 
leum. Scboellkopf,  Hartford  &  Hanna  Co. 
V.  United  States,  139  Fed.  58. 

The  provision  in  paragraph  626,  Free 
List,  f  2,  Tariff  Act  July  24,  1897,  c.  11,  30 
Stat.  199,  for  "products  of  crude  petroleum," 
does   not  include  articles  not  composed  in 
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chief  value  of  petroleum,  even  though  the 
petroleum  predominates  in  quantity.  Unit- 
ed States  V.  B.  F.  Downing  &  Go^  146  Fed. 
56-60,  76  0.  C.  A.  876. 

PETTIFOGGERY 

"Pettifoggery"  Is  unprofessional  practice 
unworthy  of  an  officer  of  the  law  charged 
with  the  duty  of  aiding  in  the  administra- 
tion of  justice,  including  the  offer  of  evi- 
dence with  knowledge  of  its  inadmissibility, 
in  order  to  get  it  before  the  jury  by  argu- 
ing for  its  admissibility,  addressing  the  judge 
with  arguments  on  a  point  not  properly  call- 
ing for  determination  by  him,  and  the  in- 
troduction into  an  argument,  suitably  ad- 
dressed to  the  court  of  remarks  or  state- 
ments intended  to  in'uence  the  jury  or  by- 
standers. State  V.  Kaufmann,  118  N.  W. 
337,  389,  22  S.  D.  433  (quoting  67  Cent  Law 
J.  46). 

PETTY  LARCENY 

See  Petit  Larceny* 

PEHY  OFFENSE 

Such  "petty'  offenses'*  as  at  the  common 
law  were  triable  without  a  jury  by  a  tribu- 
nal legally  constituted  for  thaf  purpose  are 
not  "crimes,"  within  the  meaning  of  the  jury 
clause  of  the  federal'  Ck>nstitution.  Offenses 
for  which  a  term  of  imprisonment  for  more 
than  one  year  may  be  imposed  are  not  "pet* 
ty  offenses,"  such  as  may  be  heard  by  a  tri- 
bunal authorized  by  law  to  act  withoiit  a 
jury.  Low  v.  United  States,  168  Fed.  86,  89, 
90,  94  C.  O.  A.  1. 

If  the  punishment  for  the  violation  of  a 
municipal  ordinance  is  of  the  same  char- 
acter as  that  imposed  for  a  petty  offense 
against  the  state,  the  infraction  of  the  or- 
dinance cannot  be  called  a  "petty  offense"  for 
the  purpose  of  summary  trial,  the  result  of 
which  is  to  impose  as  severe  a  punishment 
as  would  follow  a  violation  of  the  state 
law,  in  which  the  accused  is  entitled  to  a 
trial  by  jury;  and  therefore  a  provision  in 
a  municipal  charter  which  authorizes  pun- 
ishment for  offenses  against  the  ordinances 
of  the  city  by  confinement  of  the  offender  in 
the  chain  gang  of  the  county,  where  persons 
convicted  of  misdemeanors  against  the  state 
and  felons  whose  punishment  have  been  re- 
duced are  confined,  is  unconstitutional.  Pear- 
son V.  Wlmbish,  52  S.  E.  751,  756,  124  Qa. 
701,  4  Ann.  Cas.  501. 

PEW 

As  personal  property,  see  Personal  Prop- 
erty. 

PHALARIS 

**The  merchandise  consisting  of  the  seeds 
of  a  grass  called  'phalarls'  is  sold  for  food 
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for  birds.  It  is  cultiyated  for  the  seeds. 
The  straw  is  Tery  sbort,  and  of  bat  little 
value.  It  is  botanically  a  grass  in  the  same 
sense  in  which  wheat,  oats,  and  other  seeds 
are  grasses.  The  principal  use,  as  the  board 
finds,  is  that  of  its  grain  as  bird  food.  It  is 
the  well-known  canary  seed."  It  is  not  free 
of  duty  under  the  provision  in  Tariff  Act 
July  24,  1897,  c.  li;  S  2,  Free  List,  par.  656, 
30  Stat.  201,  for  "grass  seeds  •  •  •  not 
specially  provided  for,"  but  is  dutiable  under 
Tariff  Act,  July  24,  1897,  c.  11,  §  1,  Schedule 
G,  par.  254,  30  Stat  171,  covering  "seeds  of 
all  kinds  not  specially  enumerated."  Nord- 
linger  v.  United  States,  127  Fed.  683,  684,  62 
C.  C.  A.  409. 

PHARMACY 

See  Practice  of  Pharmacy. 

"Pharmacy"  is  ordinarily  defined  as  the 
business  of  compounding  and  dealing  in  drugs 
and  medicines,  the  definition  having  been 
somewhat  enlarged  by  statutory  provisions; 
but  the  sale  of  cigars,  ice  cream,  and  soda 
water  is  not  within  its  intendment  In  re 
Maulsby,  113  N.  W.  548,  649,  136  Iowa,  6a 

PHARBIACEUTICAI.  PREPARATION 

A  •'pharmaceutical  preparation"  is  pri- 
marily a  combination  of  drugs  compounded 
for  medicinal  uses.  State  Board  of  Phar- 
macy V.  Gasau,  107  N.  Y.  Supp.  409,  412,  122 
App.  Div.  803. 

PHARMACIST 

An  information  charging  that  accused 
was'  a  druggist  and  the  proprietor  of  a  drug 
store  and  a  pharmacist,  and  that  he  sold  in- 
toxicating liquors  without  a  prescription, 
charges  a  violation  of  Rev.  St  1899,  i  3047, 
making  it  an  offense  for  a  druggist,  proprie- 
tor of  a  drug  store,  or  pharmacist  to  sell  in- 
toxicating liquors  except  on  a  written  pre- 
scription, and  providing  that  any  druggist 
who  shall  violate  the  act  shall  be  punishod 
as  prescribed,  and  it  is  not  duplidtous  or 
multifarious,  since  the  terms  "druggist," 
"proprietor  of  a  drug  storey"  and  "pharma- 
cist" are  synonymous,  for  the  business  of 
pharmacist,  or  apothecary,  or  druggist,  is 
one.  State  v.  Glinkenbeard,  125  S.  W.  827, 
830,  142  Mo.  App.  146. 

PHARMACY  COLLEGE 

As  educational  institution,  see  Education- 
al Institution. 

PHASE 

See  Differing  in  Phase. 

PHONE 

See  Business  Phone. 

PHONOGRAPHIC  REPORT  OF  TESTI- 
MONY 

Under  the  provisions  of  section  4442,  the 
"phonographic  report  of  the  testimony"  on 


file  means  the  stenographic  report  of  the 
stenographer  or  the  stenographer's  notes,  and 
not  the  transcription  of  the  testimony  by 
such  stenographer,  and,  upon  a  hearing  upon 
motion  for  a  new  trial  when  made  upon  the 
minutes  of  the  court,  the  sufflciency  of  the 
evidence  and  the  questions  arising  during 
the  trial  and  the  matters  contained  in  the 
reporter's  notes  may  all  be  referred  to,  and 
the  court  may  determine  such  questions  from 
his  recollection  of  what  took  place  and  from 
his  own  minutes  k^t  of  the  proceedings,  and 
by  reference  to  the  stenograpuer's  notes, 
without  waiting  for  a  transcript  of  the  pro- 
ceedings and  evidence  as  transcribed  by  the 
stenographer.  Kelley  v.  Clark,  121  Pac:  95, 
98,  21  Idaho,  231. 

PHONY  ROLLS 

"Phony  rolls"  are  packages  resembling 
money,  consisting  of  paper  covered  with  bills 
on  the  outside,  alleged  to  be  part  of  the  para- 
phernalia of  confidence  men.  People  v. 
Smilie,  103  N.  Y.  Supp.  348^350,  118  App. 
Div.  611. 

PHOTOGRAPH 

Cinematograph  films  are  "photographs,** 
within  the  meaning  of  Tariff  Act  July  24, 
1897,  c.  U,  {  1,  Schedule  K  par.  403,  30 
Stat  189.  United  States  y.  Berst,  175  Fed. 
121. 

A  series  of  separate  pictures  printed  on 
a  positive  film  from  a  number  of  negatives 
taken  by  a  camera,  and  designed  for  use  in 
a  moving  picture  machine,  and  which,  taken 
together,  tell  a  connected  story,  constitute 
a  "photograph,"  within  the  meaning  of  Rev. 
St  i  4952,  and  may  be  the  subject  of  a  copy- 
right, although  in  taking  the  negatives  the 
camera  was  placed  in  different  locations. 
American  Mutoscope  &  Biograph  Co.  t.  Edi- 
son Mfg.  Co.,  137  Fed.  262,  266. 

A  "photograph"  is  defined  as  a  "picture 
or  likeness  obtained  by  photography."  Where 
a  contract,  granting  one  the  privilege  wltb- 
in  a  certain  concession  at  an  exposition  of 
taking  and  selling  photographs,  provided  that 
the  lessor  would  not  grant  like  or  "simi- 
lar" privileges  to  any  one  else,  the  grant  of 
a  privilege  to  another  to  cut  **silhoaette8" 
with  scissors  and  paste  them  on  cards  was 
not  an  infringement,  though  a  silhouette 
made  in  such  manner  cannot  be  distinguished 
by  an  ordinary  i>erson  from  a  photographic 
silhouette,  which  is  in  the  nature  of  a  photo- 
graphic novelty,  and  the  only  means  of  dis- 
tinction is  by  the  paper  ordinarily  used  by 
photographers.  Frankel  v.  German  Tyrolean 
Alps,  97  S.  W.  961,  962,  121  Mo.  App.  51  (cit- 
ing Webst  Diet    and  Cent  Diet). 

As  copy 

See  Copy. 

PHOTOGBAPKT 

'ThotograpAiy"  is  defined  as  '^he  science 
which  relates  to  the  action  of  light  on  sensl- 
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tive  bodies  In  the  production  of  pictures; 
the  fixation  of  Images  and  the  like.**  Frankel 
V.  German  Tyrolean  Alps.  97  S.  W.  961,  962, 
121  Mo.  App.  51  (citing  Webst  Diet). 

'*A  court  cannot  refuse  to  take  Judicial 
cognizance  that  'photography'  is  the  act  of 
producing  fac  similes,  or  representations  of 
objects  by  the  action  of  light  on  a  prepared 
surface.  As  such  it  has  been  so  long  recog- 
nized ;  and  the  mechanical  and  chemical  pro- 
cess employed,  and  the  scientific  principles 
on  which  it  is  based,  are  so  generally  known 
that  it  would  be  vain  for  a  court  to  decline 
cognizance  of  it"  State  ▼.  Matheson,  103  N. 
W.  137,  138,  130  Iowa,  440,  114  Am.  St 
Rep.  427,  8  Ann.  Cas.  430  (quoting  and  adopt- 
ing definition  in  Luke  t.  Calhoun  County,  62 
Ala.  115). 

PHRASE 

See  Trade  Phrase. 

A  ''phrase"  Is  defined  to  be  two  or  more 
words  properly  arranged,  not  constituting  an 
entire  proposition,  but  performing  a  distinct 
etymological  oflSce.  They  are  of  several 
kinds,  but  it  is  necessary  to  define  only  that 
class  to  which  the  phrase  in  the  sentence  to 
be  construed,  the  meaning  of  which  is  the 
subject  of  the  present  controversy*  belongs; 
L  e.,  a  prepositional  phrase,  which  is  one  that 
is  introduced  by  a  preposition  and  has  a 
noun  or  pronoun  (word,  phrase,  or  sentence) 
or  a  participle  for  its  object  of  relation. 
Bourland  v.  Hildreth,  26  CaL  161,  233. 

PHTALIC  ACID 

"Phtallc  add,  anhydrous,"  a  coal-tar 
preparation,  whidi  though  not  an  add  chem- 
ically, is  commercially  known  as  and  per- 
forms the  functions  of  an  add  and  is  free  of 
duty  under  paragraph  473  Free  I/lst,  S  2,  c. 
1244,  Tariff  Act  Oct  1,  1890,  as  an  add  used 
for  manufacturing  purposes.  The  word  "an- 
hydrous," being  merely  an  adjective  desig- 
nation, does  not  prevent  the  substance  from 
coming  within  the  commercial  designation  of 
an  add.  Heller  &  Merta  Co.  v.  United  States, 
124  Fed.  299,  30a 

PHYSICAL 

PHYSICAIi  BI80OMFORT 

See  Physical  Injury  and  Discomfort 

PHT8I0AI.  FACT 

In  a  requested  Instruction  in  an  action 
for  injuries  received  by  the  premature  start- 
ing of  a  street  car  while  plaintiff  was  in  the 
act  of  boarding  it,  that  if  the  Jury  find  the 
"physical  facts"  confiictlng  with  the  oral  tes- 
timony the  verdict  should  be  in  accordance 
with  the  former,  the  words  "physical  facts" 
must  be  taken  to  mean  the  location  and 
movements  of  plaintiff  and  the  car  from  the 
inception  to  the  close  of  the  occurrence,  and 
the  effect  of  the  car's  movement  on  plaintiff. 


Schmitt  v.  St  Louis  Transit  Co.,  90  S.  W. 
421,  425,  116  Mo.  App.  445. 


"Physical  impossibility,"  when  applied 
to  the  ability  of  a  party  to  perform  his  eon- 
tract,  means  '^practical  impossibility  accord- 
ing to  the  state  of  knowledge  and  of  the 
day."  One  who  signed  on  April  28th  a  con- 
tract to  convey  land  on  April  23d  of  the  same 
year  is  not  bound  because  of  the  impossibil- 
ity of  performance  of  such  contract  Le  Roy 
V.  Jacobosky,  48  S.  S.  796,  801,  136  N.  G.  443, 
67  L.  R.  A.  977  (quoting  9  C^a  p.  326). 


PHY8I0AI.  INABILITT 

"Physical  inabiUty,"  within  the  meaning 
of  an  employer's  cpntract  for  sick  benefits, 
means  Inability  to  perform  manual  labor 
whidi  would  enable  the  Injured  member  to 
earn  wages  equal  to  what  he  would  have 
earned  in  the  employment  in  which  he  was 
engaged  when  injured.  Kane  v.  Chicago,  B. 
&  Q.  R.  Co,,  132  N.  W.  920,  921,  90  Neb.  112, 
36  L.  R.  A.  (N.  8.)  U45,  Ann.  Cas.  1913A, 
764. 

As  used  in  a  contract  for  benefits  be- 
tween the  relief  department  of  a  railroad 
company  and  its  employes  in  case  of  disabil- 
ity, providing  that  the  word  "disability"  shall 
mean  physical  inability  to  work,  the  words 
"physical  inability  to  work"  mean  inability 
to  perform  such  labor  as  the  insured  member 
was  engaged  in  at  the  time  of  his  injury,  or 
similar  labor  which  would  enable  him  to 
earn  wages  equally  remunerative.  Keith  v. 
Chicago,  B.  &  Q.  Ry.,  116  N.  W.  957,  959,  82 
Neb.  12,  23  L.  R.  A«  (N.  S.)  352,  130  Am.  St 
Rep.  655. 

PHT8ICAA  XHOOHVEHIEirCE 

The  phrase  "physical  Inconvenience"  is 
too  vague  to  constitute  a  definite  element  of 
damages  resulting  from  a  personal  injury  to 
a  married  woman.  In  an  action  by  a  ma^• 
ried  woman  for  physical  injuries,  the  peti- 
tion, in  enumerating  the  items  of  damages, 
having  alleged  that  she  was  permanently 
crippled  and  disabled  for  labor,  and  had  lost 
her  capacity  to  earn  money,  she  having  tes- 
tified that  since  her  marriage  she  had  done 
no  labor,  except  to  take  care  of  her  children 
and  perform  household  tasks,  and  the  evi- 
dence showing  a  partial  paralysis  from  the 
injury,  interfering  with  the  discharge  of  such 
duties,  and  the  instruction  on  damages  being 
that  they  should  be  assessed  at  such  sum  as 
would  compensate  her  for  pain  and  "physical 
inconvenience"  and  Impairment  of  health 
suffered  or  to  be  suffered  because  of  the  in- 
juries, a  requested  instruction  that  she  could 
not  recover  for  her  inability  to  perform  her 
household  duties,  or  for  loss  of  time  there- 
from, should  have  been  given.  Newell  v.  St 
Louis  Transit  Co.,  84  S.  W.  195,  108  Mo.  App. 
530  (dting  Root  v.  Des  Moines  City  Ry.  Co., 
83  N.  W.  904,  113  Iowa,  675 ;  Jensen  v.  Chi- 
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cago^  St.  P.,  k.  &  O.  Ry.  Co.,  57  N.  W.  359.  86 
Wis.  589,  22  L.  R.  A.  680). 

The  term  "physical  Inconvenience"  re- 
sulting from  physical  disability  belongs  to 
the  same  clusa  as  pain  and  suffering.  In  an 
action  by  a  married  woman  for  personal  in- 
juries, plaintiff  may  recover  damages  for 
physical  or  personal  inconvenience  resulting 
from  the  injury.  In  an  action  against  a 
street  railway  for  injuries  received  by  plain- 
tiff through  stepping  on  an  electrified  metal 
plate  on  defendant's  car,  allegations  in  the 
petition  that  as  a  result  of  the  injuries  plain- 
tiff's  lower  limbs  were  partially  paraly7/ed, 
her  nervous  system  injured  and  diseased,  and 
she  suffered  severe  pains,  etc.,  and  that  as  a 
result  of  the  injury  she.  was  for  a  consider- 
able period  of  time  confined  to  her  bed,  and 
was  unable  to  perform  her  household  duties, 
etc.,  were  broad  enou^  to  include  damages 
on  account  of  physical  inconvenience.  Mc- 
Rae  V.  Metropolitan  St  Ry.  Co.,  102  S.  W. 
1032,  1035,  1^  Mo.  App.  662. 

PHTSIOAI.  INJURY 

.  An  Instruction  that  if  i^laintlff.  suffered 
no  physical  injury,  or  Injuries,  in  alighting 
from  defendant's-  train  at  an  improper  place, 
she  could  not  recover  damages  from  fright  or 
mental  anguish.  If  any  she  suffered,  but  that 
bodily  suffering  from  cold,  or  from  being 
wet.  If  any,  would  be  a  "physical  injury" 
within  such  Instruction*  was  proper.  Dye  t. 
Chicago  &  A.  R.  Co.,  115  S.  W.  497,  500,  135 
Mo.  App.  254. 

PHYSICAIi     nrjURT     AND     BI800M- 
70RT 

The  rendering  of  a  passenger  on  a  train 
nervous  almost  to  sickness,  b^  threatened 
ejection,  constitutes  "physical  injury  and 
discomfort"  Southern  Pac.  Co.  y.  Bailey 
CTex.)  91  S.  W.  820,  821. 

PHTSIOAL  OCCtnPAKOT 

"Physical  occupancy"  of  property  and 
legal  possession  of  the  same  are  not  neces- 
sarily identical.  A  person  may  be  held  in 
law  to  be  in  actual  possession  of  property, 
though  at  that  time  he  be  not  physically  up- 
on it ;  and  for  that  same  reason  another  per- 
son, who  at  that  time  may  have  been  in 
point  of  fact  physically  upon  it,  was  not  in 
legal  possession.  State  ex  rel.  Honey  Island 
Land  &  Timber  Co.  v.  King,  35  South.  181, 
184,  110  La.  961. 

PHYSIC AI.  OPERATION  OF  A  8WITOR 

A  railroad  employ^  whose  duty  was  to 
turn  a  turntable  for  all  engines  coming  In  or 
going  out  of  an  engine  house,  and  to  Ihrow 
the  svrttch  for  the  tracks  in  whichever  way 
they  were  going,  was  engaged  In  the  **physi- 
cal  operation  of  a  switch"  within  Const  | 
162  (Code  1904,  p.  ccUx),  abolishing  the  fel- 
low-servant rule  as  to  such  an  employ^,  and 
under    express    provisions   thereof    and    of 


Code  1904,  I  1294k,  may  recover  for  injories 
caused  by  negligence  of  a  coemploy^  entitled 
to  direct  his  services.  Washington-Southeni 
Ry.  Co.  v.  Cheshire,  65  8.  B.  27,  29,  108  Va. 
741. 

PHYSICAIi  VIOIiENCS 

As  cruelty,  see  Cruelty. 

PHTSIOAIiIiY  INCAPABLE 

The  words  **physlcally  incapable,"  in  Code 
Civ.  Proa  §  1743,  authorizing  the  annulment 
of  a  marriage  on  the  ground  that  one  of  Uie 
parties  was  ^'physically  incapable'*  of  mar- 
riage, mean  want  of  potentia  copulandt  and 
not  merely  incapacity  for  procreation,  and 
a  husband  cannot  obtain  a  divorce  on  the 
ground  of  the  barrenness  of  the  wife  Scbro- 
ter  V.  Schroter,  106  N.  Y.  Supp.  22,  23,  56 
Misc.  Rep.  69. 

PHYSICIAN. 

See  Consult  or  Consultation  with  Ph.Ti4- 
clan;  County  Physician;  ItineraDt 
Physician ;  Publicly  Profess  to  be  Phy- 
sician; Registered  Physician;  TraT- 
ellng  Physician ;  Under  the  Care  of  a 
Physician. 

Examination  before  physidan,  see  Be- 
fore. 

See,  also.  Doctor;  Malpractice;  Practice 
of  Medicine. 

**A  •physician*  is  one  who  is  versed  in 
medical  science,  a  branch  of  which  la  sur- 
gery; and  a  surgeon  is  a  physician  who 
treats  bodily  injuries  and  ills  by  nuumal 
operations  and  use  of  surgical  instrumeot^ 
and  appliances.  A  'phsrslcian'  as  defined  bj 
our  statute  and  in  common  parlance,  is  a 
person  skilled  in  both  medicine  and  surgery.'* 
Goss  V.  Goss,  113  N.  W.  690,  692,  102  Mino. 
346  (citing  Rev.  Laws  1905,  §§  2295-2300:  6 
Words  and  Phrases,  pp.  5374-537^. 

Those  who  profess  to  heal  the  9i<^  br 
magic,  physic,  or  supernatural  agency  may 
be  imposters,  but  are  not  ''physicians'*  within 
Pol.  Code  1895,  §§  1477-1491.  defining  and  reg- 
ulating the  practice  of  medicine,  and  their 
system  is  In  no  sense  the  practice  of  med- 
icine. Bennett  v.  Ware,  61  S.  EL  &I6,  550.  4 
Ga.  App.  293. 

'*The  relation  of  'physician*  and  *patleiif 
(so  far  as  Code  Civ.  Proc.  i  834,  problbltlDg 
the  disclosure  by  a  physician  of  professicma'. 
information,  unless  waived  by  the  patient, 
is  concerned)  springs  from  the  fact  of  pfo- 
fessional  treatment,  independent  of  the  cais- 
es  which  led  to  such  treatment'*  Meyer  t. 
Supreme  Lodge  K.  P.,  70  N.  B.  Ill,  112. 178 
N.  Y.  63,  64  L.  R.  A.  839. 

Code,  §  2579,  provides  that  •*any  perscm 
shall  be  held  as  'practicing  medidne*  or  to  be 
a  'physician,'  who  shall  publicly  profess  to 
be  a  physician  and  assume  the  duties  of  that 
profession,  or  who  shall  make  a  pr8Ct1(v  <'^ 
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prescdblng,  or  of  prescribing  and  furnishing 
medicine,  for  the  sick,  or  who  shall  publicly 
profess  to  cure  or  heal."  State  v.  Yates,  124 
N.  W.  174, 1T5,  145  Iowa,  332. 

The  definition  of  the  section  (Code,  S 
2579)  also  includes  any  one  *'who  shall  pub- 
licly profess  to  be  a  physician  *  •  *  and 
assume  the  duties/'  Held,  that  publishing 
a  card  as  "doctor  of  neurology  and  ophthal- 
mology" was  a  public  profession  that  he  was 
a  "physician,"  and  this,  with  the  assump- 
tion of  duties  as  such,  came  within  the  mean- 
ing of  the  secUon.  State  t.  Wilhite,  109  N. 
AV.  730,  731,  732,  132  Iowa,  226,  11  Ann.  Cas. 
180. 

The  term  "physician,"  as  used  in  Laws 
1899.  p.  122,  c.  87,  authorizing  registration 
of  reputable  resident  physicians  engaged  in 
actual  practice  on  July  1,  1897,  meant  any 
person  pf  whatever  school,  or  whether  be- 
longing to  any  known  school,  in  good  faith 
treating  human  ills  by  any  remedy,  how- 
ever small,  so  a;9  to  be  known  among  the  peo- 
ple as  a  physician,  and  was  not  limited  to  a 
person  possessed  of  that  technical  knowledge 
of  the  human  system  and  of  drugs  and  other 
remedies,  and  how  to  administer  them,  com- 
monly supposed  to  be  possessed  by  members 
in  good  standing  of  the  great  schools  of  med- 
icine, especially  in  view  of  Laws  1897,  p.  509, 
c.  264,  i  7  (St  1898,  |  1435f),  defining  the 
term  to  include  every  person  who  shall  for 
a  fee  prescribe  drugs  or  other  medicines  or 
surgical  treatment  for  the  cure  or  relief  of 
any  wound,  fracture,  bodily  Injury,  infirmity, 
or  disease.  State  v.  Schmidt,  119  N.  W.  647, 
650,  138  Wis.  53. 

Under  the  statute  making  it  a  misde- 
meanor for  any  person  to  engage  in  practic- 
ing medicine  without  having  first  obtained  a 
license,  and  providing  (Rev.  Code  1862,  as 
amended  in  1893,  p.  68,  c.  117)  that  every 
person  (except  apothecaries)  whose  business 
it  is  for  fee  and  reward  to  prescribe  remedies 
or  perform  surgical  operations  shall  be  deem- 
ed  a  ''physician"  within  the  act,  it  is  not 
necessary  that  the  prescription  shall  be  in 
writing,  and  any  direction  given  to  the  pa- 
tient for  drugs,  medicines,  or  other  remedies 
for  the  cure  of  bodily  diseases,  directing  how 
they  are  to  be  applied  to  or  used  by  the  pa- 
tient,   is    prescribing   remedies    within    the 
meaning  of  the  statute,  to  ''prescribe  reme- 
dies" meaning,  in  medicine,  "to  write  or  to 
give  medical  directions,  or  to  indicate  rem- 
edies";   and  it  is  Immaterial   whether  the 
direction  is  given  by  the  defendant  himself 
or  by  another  person,  even  though  such  oth- 
er  person  be  a  licensed  physician,   but  en- 
gaged by  and  acting  under  the  direction  of 
defendant  in   the  conduct  of  his  business. 
State  V.  Lawson  (Del.)  69  Atl.  1066,  1067,  6 
Pemjiewijl,  395. 

Under  a  statute  authorizing  insane  per- 
sons to  be  removed  to  a  particular  hospital  on 


a  certificate  of  two  ''physicians*'  that  soch 
person  Is  insane,  such  certificate  may  be 
made  by  nonresident  physicians  not  ofilcers 
of  an  institution  for  the  care  of  the  insane. 
In  re  Crosswell's  Petition,  66  AtL  55,  56,  28  R. 
I.  137,  13  Ann.  Cas.  874, 

Chiropraotio 

One  advertising  and  holding  himself  out 
as  a  chiropractic  and  offering  to  treat  dis- 
eases by  the  methods  dictated  by  that  school 
is  within  CJode,  {§  2579,  2581,  requiring  per- 
sons practicing  as  "physicians"  to  procure 
a  license,  and  making  it  an  offense  for  them 
to  practice  medicine  without  such  license. 
State  V.  Zechman  (Iowa)  138  N.  W.  387.  389. 


Ad  indictment  alleging  that  accusefd 
practiced  on  human  beings  without  authority 
of  law,  in  that  he  unlawfully  treated  a  phys- 
ical disease  of  a  person  named  and  charged 
him  indirectly  therefor,  said  treatment  being 
given  in  the  capacity  of  a  "physician,"  under 
a  system  of  treatment  consisting  in  the  per- 
formance of  physical  manipulations,  suffi- 
ciently charges  a  practicing  of  medicine  with- 
in Pen.  Code,  art.  755,  declaring  that  one  w1m> 
shall  treat  any  disease  by  any  system  and 
charge  therefor  shall  be  regarded  as  practic- 
ing medicine,  and  the  indictment  need  not 
allege  that  the  treatment  accused  practiced 
was  not  within  his  particular  sphere  as  a 
masseur,  nor  negative  that  he  did  not  public- 
ly represent  himself  as  a  masseur.  Milling 
V.  State  (Tex.)  150  S.  W.  434,  435. 

Osteopath 

Laws  1907,  p.  636,  c.  344,  regulating  the 
practice  of  medicine,  provides  for  licensea  to 
pi^ctlce  medicine  after  an  examUiation  by 
the  State  Board  of  Medical  Examiners,  and 
states  the  educational  requirements  of  the 
examination,  and  prohibits  the  practice  of 
medicine  without  a  registered  license.  Sec- 
tion 7,  subd.  6,  provides  that  an  applicant 
for  license  to  practice  osteopathy  shall  show 
that  he  has  studied  not  less  than  three  years, 
and  subdivision  4  requires. all  other  appli- 
cants to  have  studied  not  less  than  four 
years.  Section  14  after  stating  certain  ex- 
emptions from  the  statute,  provides  that  any 
person  engaged  in  the  practice  of  osteopathy 
at  the  passage  of  the  act  who  presents  to  the 
board  evidence  of  graduation  from  a  college 
of  osteopathy  with  a  two  years*  course,  in- 
cluding certain  subjects,  may  be  licensed 
without  examination,  but  such  license  shall 
not  permit  the  holder  to  administer  drugs  or 
perform  surgery.  Section  1,  subd.  7,  pro- 
vides that  a  person  practices  medicine  within 
the  act  who  holds  himself  out  as  able  to  diag- 
nose any  human  disease,  etc.,  and  who  pre- 
scribes for  any  disease,  injury,  etc. ;  and,  by 
subdivision  8,  "physician"  means  a  practi- 
tioner of  medicine.  The  Sanitary  Code,  §  5, 
provides  that  the  word  "physician"  includes 
every  person  "practicing  about  the  cure  of  the 
sick  or  injured,"  or  who  prescribes  for  such 
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person.  Section  160  requires  every  physician 
to  be  registered  with  the  department  of 
health,  and  requires  physicians  who  have 
attended  deceased  persons  to  preserve  a  r^- 
istry  of  their  death,  stating  the  cause,  with 
other  details,  and  to  state  the  same  In  their 
report  Section  167  prohibits  any  interment 
of  a  dead  body  without  a  permit  from  the 
board  of  health,  and  a  regulation  of  the 
board  of  health  prohibits  such  permits  except 
on  the  certificate  and  record  of  death  of  the 
physician  pursuant  to  the  Ssinltary  Code. 
Held,  that  a  duly  licensed  osteopath  was  a 
physician  within  the  Sanitary  Code  as  well  as 
the  statute,  and  was  entitled  to  registration 
as  a  physician.  Bandel  v.  Department  of 
Health  of  City  of  New  York,  111  N.  Y.  Supp. 
431,  127  App.  Dlv.  3S2;  Id.,  86  N.  E.  1067, 
1068,  193  N.  Y.  133,  21  U  B.  A.  (N.  S.)  49. 

Ortliopedist 
Under  Burns'  Ann.  St  1908,  |  620,  ex- 
cluding physidans  as  witnesses  as  to  matters 
communicated  to  them  as  such  by  patientSi 
the  word  **physiclan"  includes  those  only  who 
are  lawfully  engaged  In  the  practice  of  med- 
icine, and  hence.  In  view  of  sections  8400 
and  8410,  making  It  unlawful  for  one  to 
practice  medicine  without  first  obtaining  a 
license  and  punishing  such  practicing  without 
a  license,  an  orthc^edist  who  had  not  re- 
ceived a  physician's  license  was  not  a  physi- 
cian within  said  section  620,  and  information 
gained  by  him  while  giving  a  course  In  gym- 
nastic exercises  was  not  privileged.  William 
Laurie  Co.  v.  McCullough,  90  N.  E.  1014, 
1018, 174  Ind.  477,  Ann.  Cas.  1913A,  49. 

As  employ^ 

See  Employ^. 

As  member  of  learned  profession 

See  Learned  Profession. 

As  profession 

See  Profession. 


See  Servant 

PIANO 

As  furniture,  see  Furniture;  Household 

Furniture. 
As    household    goods,    see    Household 

Goods. 

PIAZZA 

As  building,  see  Building. 

PICKER 

A  ''picker^  Is  a  machine  used  in  cotton 
mills  for  the  purpose  of  cleaning  motes, 
which  is  waste  cotton  run  through  the  lapper 
at  a  cotton  mill,  to  which  a  small  quantity 
of  cotton  still  attaches.  Washington  Mills  t. 
Cox,  157  Fed.  634,  636,  85  G.  C.  A.  154. 


As  the  result  of  the  use  of  a  pick  tD  shift 
the  needle  in  a  circular  knitting  machine,  the 
term  "picker"  has  come  to  designate  the 
means  by  which  the  needles  are  shifted  in 
an  automatic  machine,  and  the  machine  it- 
self is  called  the  ''picker  machine."  The 
pickers  which  raise  the  needles  are  known 
as  elevating  or  lifting  pickers,  or  ''lifters," 
and  the  pickers  which  depress  the  needles  as 
the  depressing  pickers,  or  "droppers."  Two 
lifting  pickers  are  used  in  automatic  recipro- 
cating knitting,  one  operating  when  the  cam 
cylinder  moves  In  one  direction,  and  the  oth- 
er when  the  cam  cylinder  moves  in  the  op- 
posite direction,  and  the  same  is  true  of  the 
depressing  pickers.  Mayo  Knitting  Machhie 
&  Needle  Co.  v.  E.  Jenckes  Mtg.  Co.,  133  Fed. 
527,  529,  66  C.  C.  A.  503. 

PICKET-PICKETING 

The  word  '*picket"  is  defined  at  *a  body 
of  men  belonging  to  a  trades  onion,  sent  to 
watch  and  annoy  men  working  in  a  shop  not 
belonging  to  the  union,  or  against  which  t 
strike  is  in  progress."  Originally  the  word 
had  no  such  meaning,  and  this  definition  it 
the  result  of  what  has  been  done  under  the 
term  and  the  common  application  that  has 
been  made  of  it  Ideal  M3Cg.  Co.  ▼.  Lndwig. 
112  N.  W.  723,  725, 149  Mich.  133, 119  Am.  St 
Rep.  656  (quoting  Beck  ▼.  Railway  Teamst^ 
Protective  Union,  77  N.  W.  13. 118  Mich.  497. 
42  li.  R.  A.  407,  74  Am.  St  Repw  421,  Cent 
Diet  and  Webster's  Diet). 

The  word  "picket"  is  defined  as  a  body 
of  men  belonging  to  a  trades  union,  sent  to 
watch  and  annoy  men  working  in  a  shop  not 
belonging  to  the  union,  or  against  which  a 
strike  Is  in  progress.  Picketing,  if  oonflned 
strlctiy  and  in  good  faith  to  gaining  informa- 
tion and  to  peaceful  persuasion  and  arKo- 
ment,  is  not  forblddei  by  law;  but  when  It 
is  used  for  the  purposes  of  intimidation  it  is 
unlawful.  Goldfield  ConsoL  Mines  Co.  v. 
Goldfield  Miners'  Union  No.  220,  159  Fed 
500,  523  (quoting  Beck  ▼.  Railway  Teamsters' 
Protective  Union,  77  N.  W.  13,  14,  118  Midt 
497,  42  L.  R.  A.  407,  74  Am.  St  Rep.  421). 

The  word  "picket,^'  in  connection  with 
strikes,  is  borrowed  from  the  nomendatun 
of  warfare,  and  is  strongly  suggestive  of  a 
hostile  attitude  against  the  individual  or  €0^ 
poration  against  whom  the  labor  union  has  a 
grievance.  It  is,  however,  possible  that  a 
picket  established  at  or  near  a  factory  where 
a  strike  is  in  progress  may  act  lawfully,  and 
go  no  farther  than  to  induce  others  to  asslaC 
the  striking  employ^  by  lawful  persuasion 
and  inducements,  but  the  slightest  evidence 
of  threats,  violence,  or  intimidation  of  any 
character  should  be  sufficient  to  show  the  mi- 
lawful  character  of  the  picket,  since  a  pidcet 
under  the  most  favorable  consideration 
means  an  interference  betweoi  the  employer 
seeking  employes  and  the  men  seddng  em- 
ployment   Jones  T.  Van  Winkle  Gin  *  Ma- 
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chine  Works,  62  S.  B.  236,  238,  131  Ga.  336, 
17  li.  R.  A.  (N.  S.)  848,  127  Am.  St  Rep.  235. 

"Picketing"  of  men  may  simply  mean  the 
stationing  of  men  for  observation.  If  in  the 
doing  of  this  act,  solely  for  such  puriK>se, 
there  be  no  molestation  or  physical  annoy- 
ance, or  let  or  hindrance  of  any  person,  then 
it  cannot  be  said  that  such  an  act  is  per  se  un- 
lawful; but  "picketing"  may  also  mean  the 
stationing  of  a  man  or  men  to  coerce  or  to 
turn  aside  against  their  will  those  who  would 
go  to  and  from  the  picketed  place  to  do  work, 
or  in  some  other  way  to  hamper  or  hinder 
the  free  dispatch  of  business  by  the  employer. 
In  that  case  "picketing"  may  well  be  said 
to  be  unlawful.  An  injunction  against  "pick- 
eting," without  qualification,  is  therefore  too 
broad.  Mills  v.  United  States  Printing  Co., 
91  N.  T.  Supp.  185,  187,  99  App.  Dlv.  605. 

"Picketing"  by  strikers  Is  the  detachment 
of  men  in  suitable  places  for  the  purpose  of 
coming  into  perscftial  relations  with  the  new 
workmen,  tn  order,  if  possible,  to  Induce 
them  by  peaceful  argument  to  leave  the  plac- 
es which  they  have  taken  for  such  natural 
and  proper  reasons  as  may  apiieal  to  men  in 
such  circumstances.  Picketing  may  be  law- 
fully resorted  to,  provided  the  pickets  are 
limited  in  numbers,  so  that  th^r  presence 
does  not  In  itself  amount  to  Intimidation  and 
the  pickets  sd  conduct  themselves  as  to  leave 
persons  solicited  feeling  that  they  are  not 
being  subjected  to  compulsion,  but  are  at 
liberty  to  comply  or  not  as  they  please.  Pope 
Motor  Car  Co.  v.  Keegan,  150  Fed.  148,  149. 

"Picketing"  has  been  condemned  by  every 
court  having  the  matter  under  consideration. 
It  is  a  pretense  for  "persuasion,"  but  Is  in- 
tended for  "intimidation."  Gentlemen  never 
seek  to  compel  and  force  another  to  listen 
to  the  art  of  persuasion.  To  stop  another  on 
the  street,  get  in  his  road,  follow  him  from 
one  side  of  the  street  to  another,  pursue  him 
wherever  he  goes,  stand  in  front  of  his  resi- 
dence, is  not  persuasion.  "Intimidation"  can- 
not be  defined.  Neither  can  "fraud"  he  de- 
fined. But  every  person  knows  whether  his 
acts  are  fraudulent,  and  he  knows  whether 
his  acts  lire  intimidating.  Union  Pac  R. 
Co.  V.  Ruef,  120  Fed.  102,  U9,  121,  J 

PICKING 

"Picking**  at  one  may  mean  mere  inno- 
cent amusement,  and  it  may  not  tend  to 
show  anything  criminal.  Where,  on  a  pros- 
ecution for  rape,  defendant  denied  that  he 
was  intimate  with  prosecutrix,  and  denied 
that  while  In  the  tent  of  a  certain  person 
he  had  been  reproved  for  his  conduct  with 
prosecutrix,  it  was  error  subsequently  to  per- 
mit the  husband  of  such  i)erson  to  testify 
for  the  state  that  he  and  his  wife  were  in 
their  tent,  and  that  defendant  was  then 
talking  to  the  girl,  and  that  he  kept  "pick- 
ing at  tier,"  and  that  witness'  wife  then  said 


that  she  did  not  want  any  such  conduct  in 
the  tent,  and  that  if  there  had  to  be  any- 
thing of  the  kind  between  defendant  and 
prosecutrix  she  did  not  want  defendant  there 
any  more ;  the  phrase  "picking  at  her"  being 
indefinite,  and  the  remarks  of  witness'  wife 
probably  indicating  to  the  jury  that  the  con- 
duct of  defendant  was  Indecent  Denton  v. 
KState,  79  8.  W.  6(J0,  661,  46  Tex.  Cr.  R.  193. 

PICKLES 

The  provision  for  •pickles"  in  Tariff  Act 
July  24,  1897,  c.  11,  |  1,  Schedule  G,  par. 
241,  30  Stat  170,  covers  only  vegetables.  So 
pickled  walnuts  are  excluded,  and  are  classi- 
flable  as  unenumerated  manufactures  under 
section  6,  80  Stat  205.  United  States  v. 
Acker,  Merrall  ft  Condlt  Co.,  171  Fed.  77, 
78^  96  C.  C.  A.  181. 

Capers  pickled  in  vinegar,  which  are 
used  as  a  condiment  and  In  flavoring  sauces, 
are  dutiable  under  Tariff  Act  July  24,  1897, 
c.  11,  I  1,  Schedule  G,  par.  241,  80  Stat  170, 
relating  to  "pickles  and  sauces  of  all  kinds." 
Articles  are  not  to  be  removed  from  a  pro- 
vision for  pickles  and  sauces,  and  placed  in 
a  provision  for  drugs,  simply  because  a  medi- 
cal or  therapeutic  property  may  be  extracted 
from  them.  Articles  are  not  to  be  excluded 
from  the  provision  in  Tariff  Act  July  24, 
1897,  a  U,  I  1,  Schedule  G,  par.  241,  30  SUt 
170  for  "vegetables  •  •  •  including 
pickles  and  sauces  of  all  kinds,"  on  the 
ground  that  they  are  not  palatable  or  desira- 
ble as  a  distinct  and  separate  eatable,  or  are 
not  known  as  ganien  vegetables.  The  use^ 
rather  than  strict  botanical  classification.  Is 
the  determinative  factor;  and  capers,  which 
are  flower  buds,  but  are  used  as  pickles  or 
as  a  sauce,  are  included  in  said  provision. 
S.  S.  Pierce  Co.  v.  United  States,  176  Fed. 

AAn    AAA 
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PICTURE 

The  word  "pictures,"  as  nsed  by  a  Tev* 
enue  agent  in  the  statement  filed  by  him  of 
property  belonging  to  a  person  omitted  from 
taxation,  includes  all  of  the  paintings,  draw- 
ings, and  sketches  on  the  walls  of  one's  resi- 
dence or  ofllce  building.  Commonwealth  v. 
Glover,  116  &  W.  769,  774,  182  Ky.  68& 

As  print 

See  Print— Printing. 

PICTORIAIi  nrUSTRATION 

Chromolithographs  representing  actual 
groups  of  persons  and  things,  which  have 
been  designed  from  hints  or  descriptions  of 
the  scenes  represented,  and  which  are  to  he 
used  as  advertisements  for  a  circus  are  "pic- 
torial Illustrations,"  within  the  meaning  of 
Rev.  St  I  4952,  allowing  a  copyright  to  the 
"author,  designer,  or  proprietor  •  ♦  ♦  of 
any  engraving,  cut,  print,  *  *  *  or  chro> 
mo,"  as  affected  by  the  Act  1874,  a  301,  § 
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8,  and  on  complying  with  all  the  statutory 
requirements  the  proprietors  are  entitled  to 
the  protection  of  the  copyright  laws.  "These 
chromolithographs  are  'pictorial  illustra- 
tions'. The  word  'illustrations'  does  not 
mean  that  they  must  Illustrate  the  text  of 
a  book,  and  that  the  etchings  of  Rembrandt 
or  Stelnla's  engraving  of  the  Madonna  di 
San  Sisto  could  not  be  protected  to-day  if 
any  man  were  able  to  produce  them."  "The 
ballet  is  as  legitimate  a  subject  for  illus- 
tration as  any  other."  Bliesteln  ▼.  Donald- 
son Lithographing  Co.,  23  Sup.  Gt  2d8,  188 
U.  S.  239,  251,  47  L.  Ed,  400. 

PIECE 

See  In  the  Piece. 

In  a  wrltlng^  limiting  the  responsibility 
of  a  warehouse  for  any  piece  or  package  to 
$50,  the  word  ''piece"  should  be  construed  to 
mean  an  individual  article  with  separate 
Identity  at  the  time  of  storage,  and  not  a  con- 
cealed portion  in  a  whole,  as  laces  packed  in 
a  sideboard.  Rapp  v.  Washington  Storage 
Warehouse  &  Van  Co.,  134  N.  Y.  Supp.  855, 
858,  75  Misc.  Rep.  16. 

"An  indictment  charging  larceny  of  a 
certain  number  of  pieces  of  paper,  each  of 
a  certain  stated  value  is  good.  *  m  • 
There  is  no  such  difference  between  pieces 
of  paper  and  railroad  tickets  in  reference 
to  the  statutes  punishing  embezzlement  as  to 
make  it  Improper  to  charge  an  embezzlement 
of  both  kinds  of  property  in  the  same  count." 
Commonwealth  v.  Parker,  43  N.  E.  499,  500, 
165  Mass.  526. 

The  words  'lot,"  "piece,"  and  "parcel" 
apply  peculiarly  to  the  land  Itself,  and  are 
never  employed  to  describe  improvements. 
Oanty  v.  Staley,  123  Pac.  252,  254,  162  Cal. 
379. 

"The  terms  'tract  or  lot'  and  *piece  or 
parcel  of  real  property,'  or  'piece  or  parcel 
of  land,'  mean  any  contiguous  quantity  of  land 
in  the  possession  of,  owned  by,  or  recorded 
as  the  property  of  the  same  claimant,  per- 
son, or  company."  In  this  connection  the 
word  "contiguous"  means  land  which  touches 
on  the  sides.  Hence  two  quarters  of  the 
same  section,  which  only  touch  at  the  comer, 
do  not  constitute,  for  the  purpose  of  taxa- 
tion, one  tract  or  parcel  of  land.  Griffin  v. 
Denison  Land  Co.,  119  N.  W.  1041,  1043,  18 
N.  D.  246  (quoting  from  Rev.  Codes,  1905, 
i  1480  [Rev.  Codes  1899,  §  1176]). 

Laws  1890,  p.  376,  a  132,  |  32,  provides 
that  the  assessor  shall  actually  view  when 
practicable  and  determine  the  true  and  full 
value  of  ea(A  lot  of  real  property  listed  for 
taxation  and  shall  enter  the  value  thereof  In 
one  column,  etc.,  and  the  statutes  further 
provide  that  the  term  "tract,"  or  "lot"  and 
"piece"  or  "parcel"  of  real  property,  and 
'*piece"  or  "parcel"  of  land,  whenever  used 
in  the  act  relating  to  revenue  and  taxation. 


shall  be  held  to  mean  any  contiguous  quan- 
tity of  land  in  the  possession,  owned  by,  or 
recorded  as  the  property  of,  the  same  claim- 
ant, person  or  company.  Held,  that  under 
the  statutes  smaller  tracts  or  subdivisions 
composing  a  larger  tract  could  not  be  as- 
sessed as  one  tract,  where  the  land  was 
owned  by  different  persons-  under  recorded 
titles  or  in  joint  ownership,  and  assessments 
in  one  tract  of  different  ownerships  or  es- 
tates in  different  tracts  seem  to  be  inhibited, 
where  the  different  titles  are  of  record. 
State  Finance  Co.  v.  Bowdle,  112  N.  W.  76, 
78,  16  N.  D.  193. 

Laws  1903,  p.  376,  relating  to  opening 
and  widening  of  streets,  provides  by  section 

16  that  the  superintendent  of  streets  upon 
receiving  a  diagram  shall  assess  the  cost  of 
an  improvement  upon  the  land  in  the  dis- 
trict, including  the  property  of  any  railroad. 
Held,  in  view  of  Civ.  Code,  i  3541,  declaring 
that  an  interpretation  which  gives  effect  Is 
preferred  to  one  which  makes  void,  that  as 
all  railroad  land  other  than  rights  of  way 
was  subject  to  assessment  under  tlie  general 
language  used,  it  was  intended  to  assess  its 
rights  of  way,  whether  consisting  of  an  ease- 
ment or  title  in  fee,  and  that  the  use  of  the 
street  for  the  purposes  specified  in  its  fran- 
chise constituted  a  "piece  or  parcel  of  land" 
within  the  meaning  of  the  ace  subject  to 
assessment  for  resulting  benefits.  Loe  An- 
geles Pac  Co.  T.  Hubbard,  121  Pac.  306,  300, 

17  CaL  App.  646. 

Under  Rev.  St  1908,  i  718,  which  pro- 
vides that  in  a  proceeding  to  register  title 
any  number  of  contiguous  pieces  of  land  in 
the  same  county  and  owned  by  the  same  per- 
son and  in  the  same  right,  or  any  number 
of  pieces  of  property  in  the  same  county  hav- 
ing the  same  chain  of  title,  and  belonging 
to  the  same  person,  may  be  included,  several 
noncontiguous  tracts  having  the  same  chain 
of  title  may  be  included  in  one  proceeding; 
the  terms  "pieces  of  property"  and  '^pleeet 
of  land"  being  synonymous.  Held  ▼.  Honssr, 
127  Pac  139,  140,  53  Colo.  863. 

PIER 

See  Lying  Between  Piers;  Public  Pier. 

A  "pier"  is  a  structure  extending  from 
the  solid  land  out  into  the  water  to  afford 
convenient  passage  for  persons  and  property 
to  and  from  vessels  alongside  of  the  pier. 
Its  use  is  thus  shown  to  be  essentially  the 
same  as  that  of  a  way,  and  it  bears  to  the 
vessels  moored  beside  it  relations  similar 
to  those  which  a  way  bears  to  contiguous 
places.  A  pier  may  also  be,  as  a  way,  either 
public  or  private,  and  when  the  state  grant- 
ed the  right  to  build  piers  on  this  land  the 
right  covered  public  as  well  as  private  pien. 
Borough  of  Seabright  ▼.  Allgor,  56  AtL  2S7, 
288,  69  N.  J.  Law,  641. 

"A  'pier'  is  defined  as  a  projecting  wharf 
or  landing  place."^    In  The  Haxby,  94  Fed. 
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1016,  It  was  jsaid :  "The  Century  Dictionary 
defines  a  pier  to  be  a  projecting  quay,  wharf, 
or  other  landing  place;  and  without  some 
qaallfying  adjective,  this  is  the  ordinary 
meaning  of  the  word.  It  may  be  a  solid 
stone  structure,  or  an  outer  shell  of  stone 
or  wood,  filled  In  with  earth,  or  it  may  be  a 
framework  formed  by  fastening  a  platform 
of  planks  upon  piles  driven  into  the  soil  at 
the  bottom  of  the  water.  In  either  event,  it 
is  a  protection  of  the  land."  The  limits  of  a 
city  which  is  bounded  on  navigable  water 
may  be  extended  by  natural  accretion  and 
embrace  what  is  actually  made  land,  wharves, 
permanently  filled  in  with  earth,  and  the 
like,  unless  its  charter  clearly  prohibit  such 
extension,  and  no  distinction  should  be  made 
between  such  wharves  and  piers  which  rest 
on  piles ;  a  ''pier"  being  a  projecting  landing 
place,  made  either  as  a  solid  structure  or  on 
piles  driven  into  the  soil  at  the  bottom  of 
the  water.  Western  Maryland  Tidewater  R. 
Co.  V.  City  of  Baltimore,  08  AtL  6,  10,  106 
Md.  561. 

A  covenant  in  a  deed  of  riparian  lands, 
providing  for  a  line  for  solid  filling  and  be- 
yond that  an  exterior  line  for  piers,  and 
stipulating  that  the  land  beyond  the  solid 
filling  line  shall  not  be  used  for  any  purpose 
except  the  erection  of  a  pier  or  piers  thereon 
under  which  the  tide  may  ebb  and  fiow,  is 
not  violated  by  the  erection  of  a  boathouse 
on  the  piers  resting  on  the  land.  The  word 
"pier"  generically  means  a  support,  and  in 
its  precise  use  the  absence  or  presence  of 
water  surrounding  it  is  immaterial,  though 
Its  customary  use  is  with  respect  to  projec- 
tions into  water.  Chelsea  Land  A  Improve- 
ment Co.  V.  Westcott,  72  Ati.  1007,  75  N.  J. 
Bq.  367. 

PIERCED 

A  coal  mining  lease  provided  for  suspen- 
sion of  a  minimum  royalty  clause  or  exemp- 
tion therefrom  so  long  as  a  "fault"  in  exist- 
ence in  the  mine,  contact  with  which  occa- 
sioned such  exemption  clause,  should  be  a 
hindrance  to  the  successful  operation  of  the 
mine  and  for  resumption  of  the  minimum 
royalty  after  the  "fault"  had  been  "pierced" 
and  the  normal  vein  "rfecovered."  Held,  that 
the  words  "pierced"  and  "recovered"  mean 
more  than  a  mere  breach  of  the  fault  and 
discovery  of  coal  on  the  opposite  side,  but, 
if  the  immediate  obstacle  has  been  overcome, 
the  main  entry  put  in  condition  for  success* 
fal  operation  and,  together  with  side  entries, 
carried  into  the  body  of  the  coal  for  several 
hundred  feet,  •encountering  the  same  obstacle 
or  others  in  some  of  the  entries,  but  none  in 
others,  it  is  for  the  Jury  to  say  whether  the 
fault  has  been  overcome  within  the  meaning 
of  the  lease.  Collins  v.  White  Oak  IB'uel  Co., 
71   S.  E.  277,  280,  69  W.  Va.  292. 


PIETY 

In  determining  the  validity  of  a  charity, 
there  is  no  distinction  between  the  promotion 
of  "piety"  and  of  "religion";  the  two  words 
being  synonymous.  Glover  v.  Baker,  83  Atl. 
916,  931,  76  N.  H.  893. 

PIGEON 

As  poultry,  see  Poultry. 

PIGMENTS 

Hematite  iron  ore  in  a  form  In  which  it 
cannot  be  used  as  a  pigment  is  not  dutiable 
as  "pigments,"  under  Tariff  Act  July  24, 
1897,  c.  11,  I  1,  Schedule  A,  par.  58,  80  8tat. 
154,  but  as  'Iron  ore,"  under  Schedule  C,  par. 
121,  30  Stat  159.  HUI  v.  Francklyo  &  Fer- 
guson, 162  Fed.  880,  882,  89  0.  0.  A.  570. 

PILE 


As  machine,  see  Machine, 

PII.E  DBIVZSB  OAB 

A  "pile  driver  car"  is  a  flat  car  on  which 
is  built  a  pile  driver  and  an  engine,  which 
propels  the  car  forward  and  backward  with 
its  own  power  by  means  of  sprocket  chains 
and  wheels.  Johnson  v.  Great  Northern  By. 
Co.,  116  N.  W.  936,  104  Minn.  444,  18  L.  B. 
A.  (N.  S.)  477. 

PILOT  ASSOCIATION 

See  Partnership. 

PIMP 

Under  Bem.  &  Bal.  Code,  }  2440,  which 
makes  It  an  offense  to  live  with  a  common 
prostitute,  it  was  error,  in  an  action  for  call- 
ing defendant  a  ••pimp,"  to  refuse  to  instruct 
that  the  charge  was  Justified  if  plaintiff  lived 
with  prostitutes  at  the  hotel  where  he  was 
employed  by  defendant,  where  there  was  evi- 
dence that  women,  who  stayed  several  days 
at  a  time  at  the  hotel,  consorted  with  him, 
and  that  he  procured  patronage  for  them. 
Eddy  V.  Cunningham,  125  Pac.  961,  962,  69 
Wash.  544. 

PIN 

An  indictment  for  the  robbery  of  a  dia- 
mond pin,  which  the  evidence  showed  was  a 
stud  suspended  from  the  shirt  by  a, corkscrew 
piece  of  metal,  which  describes  the  property 
as  ''one  pin,  of**  a  specified  value,  sufficiently 
describes  the  property,  within  Const  art  2, 
§  9,  giving  accused  the  right  to  demand  the 
nature  of  the  accusation ;  a  ''pin"  being  de- 
fined as  an  ornament  fastened  to  the  clothing 
by  a  pin.  People  v.  Nolan,  95  N.  E.  140,  260 
111.  351,  34  L.  R.  A.  (N.  S.)  301,  Ann.  Cas. 
1912B.  401. 
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PINCH  OFF 

The  term  **plncli  off,**  as  applied  to  the 
culture  of  trees,  consists  of  the  growing  of 
the  bud  on  top  mjach  more  rapidly  than  the 
root  or  original  stock,  causing  the  trunk  of 
the  tree  or  new  stock  to  be  larger  above  the 
point  where  it  has  been  joined  or  grafted 
than  the  stem  of  the  original  variety.  Brack- 
ett  V.  Martens,  87  Pac.  410,  412,  4  CaL  App. 
249. 

PINCHING 

The  term  "pinching^  means  to  move  a 
railroad  car  forward  with  a  crowbar,  the 
operation  being  to  thrust  the  bar  between 
the  wheel  and  the  rail  and  move  the  load  by 
lifting  the  other  end.  Fassbinder  v.  Mo. 
Pac  R.  Co.,  104  S.  W.  1154, 126  Mo.  App.  563. 

"Pinching"  a  railroad  car  consists  In 
placing  a  crowbar  on  a  rail  under  a  wheel 
and  prizing  the  car  along  until  it  has  acquir- 
ed sufficient  momentum  to  take  it  down- 
grade. Street's  Adm'r  v.  Norfolk  &  W.  R. 
Co.,  45  S.  E.  284,  285,  101  Va.  746. 

PINE  TIMBER 

All  merchantable  pine  timber,  see  AIL 

A  permit  to  cut  state  timber  must  be  con- 
strued with  reference  to  Laws  1895,  p.  349,  c. 
163,  authorizing  the  sale  of  such  timber  only 
when  it  is  liable  to  waste;  and  a  permit  to 
cut  "pine  timber"  will  include  "dead  and 
down  timber."  State  v.  H.  G.  Akeley  Lum* 
her  Co.,  119  N.  W.  387,  390.  107  Minn.  54. 

PINEAPPLES  PRESERVED  IN  THEIR 
OWN  JUICE 

Pineapples  preserved  in  cans  in  their 
own  Juice,  with  3  per  cent  of  sugar  added 
for  flavoring,  and  not  aiding  substantially  in 
the  preservation,  which  Is  accomplished  by 
the  canning  process,  held  dutiable  as  "pine- 
apples preserved  in  their  own  juice,"  and  not 
as  fruit  preserved  in  sugar,  under  Tariff  Act 
July  24,  1897,  c.  11, 1 1,  Schedule  Q,  par.  263, 
80  Stat  171.  United  States  v.  J.  S.  Johnson 
&  Ca,  152  Fed.  164,  165,  81  C.  C.  A.  416. 

Tariff  Act  July  24,  1897.  c.  11,  i  1,  Sched- 
ule O,  par.  263,  30  Stat  171,  provides  for 
fruit  preserved  in  sugar  and  for  "pineapples 
preserved  in  their  own  Juice."  Held,  as  to 
pineapples  in  hermetically  sealed  cans,  in 
their  own  Juice,  but  with  7  to  20  i>er  cent 
of  sugar  added  for  flavoring  only,  that  they 
were  dutiable  under  the  latter  rather  than 
the  former  provision.  United  States  v.  J.  S. 
Johnson  &  Co.,  166  Fed.  1002,  1003. 

The  addition  of  from  2.28  to  8.82  per 
cent  of  sugar  to  pineapples  preserved  in  cans 
in  their  own  Juice  does  not  remove  the  fruit 
from  the  provision  for  'pineapples  preserved 
in  th^r  own  Juice,"  in  Tariff  Act  July  24, 


1897,  c  11,  1 1,  Schedule  G,  par.  263,  80  Stat 
171,  to  the  provision  in  the  same  paragraph 
for  "fruits  preserved  in  sugar."  U.  H.  Dad- 
ley  &  Go.  V.  United  States^  153  Fed.  881,  82 
C.  0.  A.  627. 

PING  PONG  BALLS 

Not  dutiable  as  toys,  see  Toys. 

PIONEER 

The  term  pioneer,"  as  applied  to  a  pat- 
ented invention,  is  commonly  understood  to 
denote  a  patent  covering  a  function  never 
before  performed,  a  wholly  novel  device,  or 
one  of  such  novelty  and  importance  as  to 
mark  a  distinct  step  in  the  progress  of  the 
art,  as  distinguished  from  a  mere  improve- 
ment or  perfection  of  what  has  gone  before. 
Singer  Mfg.  Go.  v.  Cramer,  24  Sup.  Ct  291, 
296, 192  U.  S.  265,  48  L.  Ed.  437  (quoting  and 
adopting  definition  in  Westingliouae  ▼.  Boy- 
den  Power  Brake  Ck>.,  18  Sup.  Ct  707,  170 
U.  S.  537,  43  L.  Ed.  1136). 

**The  word  'pioneer,'  although  used  some- 
what loosely,  is  commonly  understood  to  de- 
note a  patent  covering  a  function  never  be- 
fore performed,  a  wholly  novel  device,  or 
one  of  such  novelty  and  importance  as  to 
mark  a  distinct  step  in  the  progress  of  the 
art,  as  distinguished  from  a  mere  improve- 
ment or  perfection  of  what  had  gone  before." 
Dey  Time  Register  Co.  v.  Syracuse  Time  Be- 
corder  Co.,  152  Fed.  440,  447  (quoting  and 
adopting  definition  in  Cimlottl  Unhalring  Co. 
V.  American  Fur  Refining  Co.,  25  Sup.  Ct 
697,  198  U.  S.  399,  406,  407,  49  L.  Ed.  1100). 

A  "pioneer  patent"  is  one  covering  a  func- 
tion never  before  performed,  a  wholly  novel 
device,  or  one  of  such  novelty  and  import- 
ance as  to  make  a  distinct  step  in  the  prog- 
ress of  the  art  as  distinguished  from  a 
mere  improvement  or  perfection  of  what  liad 
gone  before.  Autopiano  Co.  v.  Amphlon  Pi- 
ano Player  0>.,  186  Fed.  159,  163,  106  0.  C 
A.  291. 

A  "pioneer  patent"  is  one  which  flist 
discloses  means  to  accomplish  a  certain  re- 
sult, and  the  term  does  not  apply  to  a  patent 
for  new  means  to  accomplish  a  result  already 
attained  in  another  way,  although  tliej  may 
be  an  improvement  on  the  old  way.  Na- 
tional Dump  Car  Co.  ▼.  Balaton  Sted  Oar 
Ck).,  172  Fed.  393,  397,  97  a  a  A.  91. 

A  ''pioneer  invention**  is  a  derioe  of  su^ 
novelty  and  importance  **bb  to  mark  a  dis- 
tinct step  in  the  progress  of  the  art  as  dis- 
tinguished from  mere  improvement  or  per- 
fection of  wliat  haa  gone  beforeL**  A  machine 
for  making  on  a  commercial  scale  and  more 
cheaply  an  article  previously  made  only  Iqr 
hand  is  a  "pioneer  invention,**  and  a  patent 
therefor  is  entitled  to  a  liberal  oonstructioD. 
Electric  C!andy  Haeh.  Co.  ▼•  UontM,  156  Fed. 
972,  973. 
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**The  term  •pioneer  Invention,'  altbongb 
used  somewhat  loosely,  Is  commonly  under- 
stood to  denote  a  patent  covering  a  function 
never  before  performed,  a  wholly  novel  de- 
rlce,  or  one  of  such  novelty  and  Importance 
as  to  mark  a  distinct  step  In  the  progress  of 
the  art,  as  distinguished  from  a  mere*  Im- 
provement or  perfection  of  what  has  gone 
before.  Most  conspicuous  examples  of  such 
patents  are  the  one  to  Howe  of  the  sewing 
machine,  to  Morse  of  the  electric  telegraph, 
and  to  Bell  of  the  telephone."  Clmlottl  Un- 
hairing  Co.  ▼.  American  Fur  Refining  Co.,  25 
Sup.  Ct  687,  700,  Ids  U.  S.  899,  49  h,  £d. 
1100. 

PIOUS  GIFT 

A  charitable  or  "pious  gift"  is  one  given 
for  the  love  of  God  or  for  the  love  of  your 
neighbor,  in  the  catholic  or  universal  sense, 
given  from  these  motives  and  to  these  ends, 
free  from  stain  or  taint  of  any  consideration 
that  is  personal,  private,  or  selfish.   More  pre- 
cisely, it  is  a  gift  to  the  general  public  use, 
extending  to  the  poor  as  well  as  the  rich.    A 
charity,  in  the  legal  sense,  may  be  more  fully 
defined  as  a  gift  to  be  applied  consistently 
with  existing  laws  for  the  benefit  of  an  in- 
definite number  of  persons,  either  by  bringing 
their  minds  and  hearts  under  the  Infiuence  of 
education  or  religion,  by  relieving  their  bod- 
ies from  diseases,  suffering,  or  constraint,  by 
assisting  them  to  establish  themselves  in  life, 
or  erecting  and  maintaining  public  buildings, 
or  works,  or  otherwise  lessening  the  burdens 
of  government.    In  order  that  there  may  be 
a  good  trust  for  a  charitable  use,  there  must 
be  some  public  benefit  open  to  an  indefinite 
and  vague  number,  the  persons  to  be  benefited 
to  be  uncertain  and  indefinite  and  to  be  se- 
lected or  appointed  to  be  the  particular  bene- 
ficiaries of  the  trust  for  the  time  being.    A 
charity  is  any  gift,  not  inconsistent  with  ex- 
isting laws,  which  is  promotive  of  science, 
or  tends  to  the  education,  enlightenment,  ben- 
efit, or  amelioration  of  the  condition  of  man- 
kind, or  the  diffusion  of  useful  knowledge,  or 
for   the   public  convenience.     Crow  ex   rel. 
Jones  ▼.  Clay  County,  95  S.  W.  369,  875,  196 
Mo.  234  (citing  Coggeshall  v.  Pelton  [N.  Y.l 
7  Johns.  Ch.  294,  11  Am.  Dec.  471 ;    Mitford 
V.  Keynolds  [Pa.]  1  PhU.  Ch.  101,  192 ;  Pertn 
V.  Carey,  24  How.  [65  U.  S.]  506,  16  L.  Ed. 
701;    In  re  Hinkley*s  Estate,  58  Cal.  457; 
Missouri   Historical  Society  v.  Academy  of 
Science,  8  S.  W.  346,  94  Mo.  459 ;   Chambers 
V.  City  of  St  Louis,  29  Mo.  543). 

PIPE 

See  Service  Pipe ;  Stovepipe. 
All  pipes,  see  All. 

In  a  complaint  charging  that  one  of  the 
"pipes'*  connected  with  furnaces  and  boilers 
and  filled  with  hot  steam  under  high  pressure 
was    "Insecure,   defective,"    etc,   the   word 


"pipe**  \B  used  as  generally  descriptive  of  a 
conduit  for  steam,  and  the  word  fairly  In- 
cludes the  flanges  which  connect  sections  of 
pipe.  Berwind-White  Coal  Min.  Co.  v.  Fir- 
ment,  170  Fed.  151,  158,  95  C.  C.  A.  1. 


As  real  estate,  see  Real  Property. 


Under  ground  piping  as  personal  prop- 
erty, see  Personal  Property. 

PISTOL 

As  deadly  weapon,  see  Deadly  Weapoa 
Oun  as  including,  see  Gun. 
See,  also.  Revolver. 

An  object,  once  a  "pistol,"  does  not  cease 
to  be  one  by  becoming  temporarily  Inefficient 
Mitchell  V.  State,  55  South.  854,  99  Miss.  579, 
84  L.  R.  A.  (N.  S.)  1174,  Ann.  Cas.  1913B,  512. 

The  furnishing  of  a  Stevens  32-calibef 
rifie  by  a  father  to  his  minor  son  was  not 
an  offense,  within  Rev.  St.  1898,  I  4307,  pro- 
hibiting any  person  from  giving  any  "pistol 
or  revolver**  to  a  minor.  Taylor  v.  Sell,  97 
N.  W.  498,  120  Wis.  32. 

To  call  a  toy  a  pistol  does  not  make  It  a 
"pistol,"  or  to  call  a  pistol  a  toy  does  not 
make  it  a  "toy,"  within  Pen.  Code  1895,  |  344, 
forbidding  the  sale  of  a  pistol  to  a  minor; 
nor  is  its  essential  character  changed  by  the 
purpose  for  which  it  is  sold  or  used  in  a  par- 
ticular case.  Mathews  ▼.  Caldwell,  63  S.  E. 
250,  251,  5  Qa.  App.  836. 

Such  act  contemplates  a  weapon,  and  not 
a  mere  imitation  of  a  weapon,  not  reason- 
ably capable  of  being  put  to  the  use  for  which 
the  corresponding  weapon  is  intended;  and 
there  is  no  liability  for  injuries  received 
from  a  toy  pistol  sold.  Mathews  v.  Caldwell, 
63  S.  E.  250,  251,  5  6a.  App.  336. 

Where  an  indictment  charged  accused 
with  inflicting  a  mortal  wound  on  deceased 
''with  a  revolving  iHstol,"  and  later  charged 
that  the  wounds  were  "gunshot  wounds,*'  it 
was  not  fatally  defective  for  Indefiniteneiss 
and  uncertainty ;  the  term  "gunshot  wounds*' 
being  broad  enough  to  include  wounds  made 
by  a  "pistoL"  The  word  "gun**  is  a  generic 
term,  and  includes  plstoL  According  to  Web- 
ster's Dictionary  a  "gun"  is  "any  firearm  for 
throwing  projectiles  by  the  explosion  of  gun- 
powder." In  common  usage  the  words  "pis- 
tol" and  "gun"  are  used  interchangeably,  and 
as  the  averment  was  "after  the  giving  and 
infiicting  the  said  gunshot  wounds  In  the 
manner  and  form  aforesaid  and  at  the  time 
and  place  aforesaid,"  etc.,  it  is  not  open  to 
the  objection  that  it  was  vague,  indefinite, 
uncertain,  and  argumentative.  State  v.  Bar- 
rington,  95  S.  W.  285,  268,  198  Mo.  23. 


WT 


1036 


PLACE 


PIT 

See  Borrow  Pits;   Cinder  Pit. 

The  "pit"  of  a  locomotive  tender  Is  the 
part  of  the  tender  next  to  the  engine,  in 
which  the  "Coal  for  nse  in  the  locomotive  Is 
stored.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Hanson  (Tex,)  00  S.  W.  1122. 

Quarry  synonymoiu 

"Pit"  is  synonymous  with  "quarry,"  sig- 
nifying a  large  opening  In  the  earth  from 
which  rock  or  ores  are  taken.  J.  M.  Guffey 
Petroleum  Co.  ▼.  Murrel,  53  South.  705,  711, 
127  La.  466. 


PIVOT 

The  general  meaning  of  the  term  "pivot" 
is  such  as  to  imply  a  fixed  shaft  or  hub,  and 
no  one  would  understand  a  pivotal  support  to 
be  other  than  a  rigid,  nonrotatlng  shaft  sup- 
port. United  States  Light  &  Heating  Co.  v. 
Safety  Car  Heating  &  Lighting  Co.,  191  Fed. 
850,851. 

PLACE 

See  Conspicuous  Places;  Foreign  Port 
or  Place ;  From  Place  to  Place ;  Home 
Place;  In  Place;  Landing  Place;  New 
Place ;  One  Place ;  Polling  Place ;  Pub- 
lic Place;  Reasonable  Place;  Remain- 
ing in  a  Place;  Starting  Place;  Sus- 
picious Place ;  Traveled  Place ;  Voting 
Places ;  Working  Place. 

Any  other  place,  see  Any  Other. 

Any  place,  see  Any. 

Every  place,  see  Every. 

Other  place,  see  Other. 

Reasonably  safe  place,  see  Reasonably 
Safe. 

Such  place,  see  Such. 

"Place"  is  a  comprehensive  term,  and 
may  consist  of  one  or  more  rooms  in  a  build- 
ing, or  it  may  be  an  entire  building,  or  more 
than  one  building  within  the  same  place 
used  together  for  the  convenient  conduct  of 
a  prohibited  purpose.  A  place  kept  as  a  nui- 
sance, in  violation  of  section  7605,  Rev. 
Codes,  1809,  may  consist  of  one  or  more 
buildings,  where  they  are  both  used  for  the 
unlawful  purpose  as  parts  of  the  same  prem- 
ises. State  V.  Brown,  104  N.  W.  1112,  14  N. 
D.  529. 

The  word  "place"  has  a  broad  significa- 
tion, and  applies,  not  only  to  a  building,  but 
also  to  any  inclosure,  whether  covered  or 
not.  Under  St.  1890,  c.  230.  providing  that 
the  officers  of  a  city  may  license  persons  to 
keep  more  than  four  horses  in  certain  speci- 
fied buildings  or  places  therein,  and  whoever, 
not  being  licensed,  uses  *'auy  building  or 
place  for  a  stable  for  more  than  four  horses" 
may  be  enjoined,  one  cannot,  unlicensed,  keep 
four  horses  in  each  of  several  buildings  on 
the  same  lot  Brookllne  v.  Hatch,  45  N.  B. 
756,  757,  167  Mass.  380,  381,  86  L.  R.  A.  495. 


The  words  "time  and  place,"  In  a  statute 
requiring  a  description  in  the  notice  of  the 
time  and  place  of  the  occurrence  of  the  in- 
jury, means  a  statement  of  the  day  and  hoar 
when,  and  a  description  of  the  locality  where, 
the  person  Injured  received  the  direct  injury 
to  his  person  or  property  from  the  defend- 
ant's negligent  act,  as  nearly  as  these  facts 
can  be  given.  Peck  v.  Fair  Haven  &  W.  R. 
Co.,  58  Atl.  757,  758,  77  Conn.  161;  Wright  v. 
aty  of  Omaha,  110  N.  W.  754,  755,  78  Neb. 
124. 

"Place,"  as  used  in  the  road  and  brid^ 
act,  requiring  highway  commissioners  to  give 
notice  of  the  time  when  and  ''place"  where 
they  will  meet  to  examine  the  route  of  a 
proposed  road,  and  hear  reasons  against  its 
establishment,  means  some  definite  point  or 
locality,  and  the  site  of  a  proposed  road  one 
mile  long  is  not  such  "place"  or  locality. 
Town  of  Audubon  v.  Hand,  83  N.  B.  196, 197. 
198,  231  111.  334. 

Employers*  liability  Act  (Laws  1902,  p. 
1749,  c.  600)  {  2,  provides  that  no  recovery 
for  injuries  shall  be  maintained  unless  no- 
tice of  the  "time,  place,  and  cause  of  injury** 
be  given  the  employer.  A  notice  stateil  that 
the  claimant  was  injured  on  or  about  a  cer- 
tain day  in  defendant's  yard,  through  the 
negligence  of  the  defendant  in  not  providing 
competent  servants  to  unload  Its  coal  from 
cars,  and  in  not  stationing  guards  to  wan 
claimant  of  danger,  and  In  failing  to  protect 
its  employes.  There  were  five  different 
"places"  in  the  yards  where  cars  were  un- 
loaded, and  the  claimant  was  one  of  a  gan^ 
of  20  or  30  men.  Held,  that  the  notice  was 
insufficient  Miller  v.  Solvay  Process  Co..  95 
N.  Y.  Supp.  1020,  1022,  109  App.  Dlv.  135. 

Where  a  note  is  made  payable  at  a  des- 
ignated branch  office  of  a  trust  company, 
presentation  at  the  principal  office  of  the 
trust  company  on  the  due  date  of  the  note 
and  at  the  designated  branch  after  banking 
hours  on  the  day  following  is  not  sufficient 
as  against  an  indorser,  under  Negotiable  In- 
strument Law.  I  133,  providing  for  present- 
ment for  payment  at  the  "place"  of  payment 
specified ;  a  "place"  not  meaning  an  individ- 
ual, corporation,  or  Institution.  Ironclad 
Mfg.  Co.  V.  Sackln,  114  N.  Y.  Supp.  42,  43, 
129  App.  Dlv.  555. 

The  word  "place,"  as  used  in  a  law  re- 
lating to  licenses  for  vehicles,  providing  that 
a  license  number  obtained  in  another  "placed 
or  state  shall  be  removed  from  said  vehicle 
while  the  vehicle  is  being  used  within  this 
commonwealth,  could  not  properly  be  regard- 
ed as  applying  to  a  municipality  within  the 
commonwealth ;  but  what  was  intended  was 
that  the  foreign  licen.««e  number  should  be 
removed  from  any  vehicle  which  comes  from 
another  territorial  division  outside  the  state 
into  the  limits  of  the  state,  and  only  in  av± 
case.  Brazier  v.  City  of  Philadelphia.  64 
Ati..508,  510,  215  Pa.  297.  7  Ann.  Caa.  548. 
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A  federal  postofflce  building,  in  which  it 
U  charged  that  defendant  committed  forgery, 
is  a  "place/*  within  the  meaning  of  Act  July 
7,  1898,  c.  576,  §  2,  30  Stat.  717,  providing 
that,  when  any  ofTense  is  committed  in  any 
place,  jurisdiction  over  which  has  been  re- 
tained by  or  ceded  to  the  United  States,  the 
punishment  for  which  is  not  provided  by  any 
law  of  the  United  States,  the  offender  shall 
receive  the  same  punishment  as  the  laws  of 
the  state  provide  for  the  like  offense ;  so  that 
a  federal  court  has  jurisdiction  to  prosecute 
and  punish  for  forgery,  denounced  by  the 
state  law,  committed  in  a  postofflce  building 
owned  and  occupied  by  the  United  States 
within  a  state,  over  which  legislative  juris- 
diction has  been  ceded  by  the  state.  United 
States  V.  Andem,  158  Fed.  096,  1000  (citing 
and  adopting  Ft.  Leavenworth  R.  Co.  v. 
Lowe,  5  Sup.  Gt  905,  114  U.  S.  525,  29  L. 
Ed.  264). 

Code,  S  283,  provides  that  all  judicial 
proceedings  must  be  public,  unless  otherwise 
specifically  provided  by  statute  or  agreed  on 
by  the  parties ;  and  section  286  declares  that 
courts  must  be  held  at  the  "place"  provided 
by  law,  except  for  the  determination  of  ac- 
tions, special  proceedings,  or  other  matters 
not  requiring  a  jury,  when,  by  the  consent 
of  the  parties,  they  may  be  held  at  some 
other  place.  Held,  that  where,  after  the  reg- 
ular term  of  the  district  court  at  which  de- 
fendant was  Indicted  had  convened,  in  its 
regular  room  In  the  courthouse,  the  presiding 
judge  announced  that  the  session  would  be 
adjourned  to  the  office  of  the  county  super- 
intendent, on  the  first  floor  of  the  courthouse, 
for  the  purpose  of  having  another  defendant, 
who  was  in  a  weak  physical  condition,  pres- 
ent when  the  grand  jury  was  impaneled — 
the  room  being  sufficiently  large  to  accom- 
modate the  court,  its  officers,  the  jurors,  at- 
torneys, and  a  number  of  the  general  public — 
the  holding  of  court  In  such  room  was  not 
error.  State  v.  Richards,  102  N.  W.  439,  440, 
126  Iowa,  497. 

Under  Act  Cong.  May  19,  1828,  c.  68,  f 
3,  providing  that  an  execution  on  a  judgment 
of  a  federal  court  and  proceedings  thereon 
shall  be  the  same  In  each  state  as  are  now 
used  in  courts  of  such  state,  Act  Cong.  Feb. 
16,  1839,  c.  27,  §  4,  providing  that  the  mar- 
shal may,  at  the  written  request  of  defend* 
ant,  change  the  sale  of  property  to  the 
"place"  where  the  federal  court  for  the  dis- 
trict is  held,  and  Act  Miss.  June  22,  1822 
(How.  ft  H.  Dig.  p.  633)  I  17,  providing  that 
sales  of  land  shall  be  at  the  courthouse  of 
the  county,  an  execution  sale  by  a  marshal, 
on  a  judgment  of  a  federal  court,  outside  the 
county  in  which  the  land  was  situated,  was 
▼old,  unless  It  was  at  the  place  of  holding 
the  federal  court  of  the  district,  and  the  re- 
turn showed  that  it  was  on  the  "written  re- 
quest" of  defendant.  Neither  the  return  on 
an  execution  that  the  execution  sale  by  a 


marshal,  on  a  judgment  of  a  federal  court, 
outside  the  county  where  the  land  was  sit- 
uated, was  *in  J.,"  nor  the  bill  in  a  suit  to 
remove  clouds  from  title,  alleging  that  it 
was  at  the  "front  door  of  the  statehouse  in 
J.,"  shows  that  the  sale  was  at  the  place  au- 
thorized by  Act  Cong.  Feb.  16,  1839,  c.  27,  I 
4,  5  Stat.  317 :  the  ••place"  where  the  United 
States  court  for  the  district  is  holden  being 
the  special  house  in  which  the  federal  court 
held  its  sittinga  Jones  v.  Rogers,  88  South. 
742,  746,  86  Miss.  802. 

As  city  or  town 

The  word  "place,"  as  used  In  defining  the 
seat  of  justibe  as  the  place  where  the  court- 
house, jail,  and  county  offices  are  located, 
means  town.  Baboock  v.  Hahn,  75  S.  W.  93, 
94, 175  Mo.  136. 

Under  a  statute  requiring  a  lien  claim 
for  materials  furnished,  etc.,  for  a  vessel  to 
state  the  "place"  where  the  vessel  was  built, 
etc.,  a  claim  stating  that  work  was  done  and 
materials  were  furnished  in  "Baltimore  dty" 
was  sufficient  Lucas  v.  Taylor,  66  Atl.  26, 
27.  105  Md.  90. 

As  eoiinty  or  parish 

Civ.  Code,  art.  1591,  provides  that  males 
who  have  not  attained  the  age  of  16  years 
complete  are  incapable  of  being  witnesses  to 
testaments.  Article  1578  requires  three  wit- 
nesses residing  In  the  ''place"  where  the  will 
is  executed  In  case  of  nuncupative  testaments 
by  public  act.  Article  1594  provides  that  by 
residence  of  the  witness,  in  the  place  where 
the  testament  is  executed  is  understood  his 
residence  in  the  parish.  Held,  that  a  boy 
over  16  years  of  age  is  capable  of  being  a 
witness  to  a  will,  and,  where  he  actually  re- 
sides in  the  parish  where  the  will  Is  executed, 
he  la  a  competent  witness  to  a  nuncupative 
will  by  public  act,  though  his  parents  reside 
In  another  parish.  Oglesby  v.  Turner,  64 
South.  400,  402,  127  La.  1003. 


The  word  "place,"  as  used  in  a  plat 
showing  a  pond  with  trees,  which  had  not 
been  planted  about  it,  should  be  construed  as 
meaning  "park";  it  being  perfectly  clear 
that  the  donors  Intended  that  the  space 
should  be  used  for  a  pleasure  ground  for  the 
public.  Fessler  v.  Town  of  Union,  56  Atl. 
272,  276,  67  N.  J.  Bq.  14. 


To  maintain  a  "place"  of  any  character 
where  persons  are  allowed  to  bet,  offer  to 
bet,  place  an  order  for  a  bet,  or  telegraph  or 
telephone  bets  on  races  of  any  sort,  is  an  act 
proliibitM  by  Pen.  Code  1895,  |  398,  and  such 
an  act  cannot,  in  the  absence  of  express  leg- 
islative authority,  properly  be  made  penal 
by  a  municipal  ordinance.  Thrower  t.  City 
of  Atlanta,  52  S.  E.  76,  124  6a.  1,  1  L.  R.  A. 
(N.  S.)  382,  110  Am.  St  Rep.  147,  4  Ann. 
Cas.  1  (citing  Thrower  v.  State,  45  S.  E.  126, 
117  Ga.  756). 
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The  word  "place,*'  as  used  In  Rev.  Codes 
1S99,  §  7605,  declaring  a  place  where  liquors 
are  kept  for  illegal  sale  to  be  a  nuisance, 
means  the  particular  building  or  apartment 
where  the  unlawful  sale  is  made  or  the  intox- 
icating beverages  are  kept  for  sale.  State  v. 
Poull,  105  N.  W.  717.  718,  14  N.  D.  557. 

The  word  "place,"  In  Rev.  St.  c  29,  | 
49,  authorizing  ^search  and  seizure  for  the 
unlawful  keeping  of  intoxicating  liquors,  can- 
not be  construed  as  broad  enough  to  cover 
the  search  for  liquors  in  a  valise  in  the  pos- 
session of  a  person  charged  with  unlawfully 
keeping  or  depositing  liquors  but  not  alleg- 
ed to  be  in  any  definite  or  fixed  locality. 
State  V.  Fezzette,  69  Att.  1073,  1075,  103  Me. 
467. 

The  proprietor  of  a  restaurant  is  a  '•per- 
son," and  his  restaurant  is  a  "place,"  within 
the  city  of  Denver,  within  the  purview  of 
Denver  Ordinance  1902,  No.  102,  §  1,  provid- 
ing that  no  person  shall,  within  the  limits  of 
the  city,  sell  or  givef  away  intoxicating  liq- 
uors to  be  drunk  upon  the  premises  where 
sold  or  at  any  place.  Scanlon  v.  City  of  Den- 
ver, 88  Pac.  156,  157,  38  Colo.  401. 

As  used  in  Dispensary  Act  Feb.  16,  1907, 
{  27,  making  it  a  misdemeanor  to  carry  in- 
toxicants for  unlawful  use  to  any  place  or 
county  where  the  manufacture  and  sale  of 
intoxicants  is  prohibited,  the  word  "place" 
means  any  spot  within  the  county  at  which 
it  would  be  unlawful  to  mani^facture  or  sell 
liquors.  State  ▼.  Arnold,  61  S.  B.  891,  892, 
80  S.  C.  383. 


Mr 


The  popular  idea  associated  with  the 
word  'saloon*  is  that  it  Is  a  room,  rather 
than  a  building  with  several  rooms.  Web- 
ster also  defines  'dramshop'  as  *a  shop  or 
barroom  where  spirits  are  sold  by  the  dram,' 
and  therefore  authority  to  keep  a  saloon  at 
a  certain  street  and  number  does  not  author- 
ize the  use  of  the  whole  building,  but  the 
room  where  licensee  had  his  bar  and  ran  his 
saloon  was  the  place  where  he  sold  liquor, 
within  the  meaning  of  'place'  as  used  in  the 
statute  and  city  ordinances."  Malkan  v.  City 
of  Chicago,  76  N.  B.  548,  551,  217  111.  471,  2 
L.  R.  A.  (N.  S.)  488,  3  Ann.  Cas.  1104. 

In  an  action  under  Gen.  St  1909,  g  4387, 
authorizing  an  Injunction  against  the  keeping 
of  a  place  where  Intoxicants  are  Illegally 
sold,  a  finding  that  defendant  was  guilty  of 
keeping  a  place  where  intoxicants  were  sold 
Is  supported  by  evidence  that  he  sold  beer, 
which  he  kept  for  that  purpose  in  a  barrel  in 
an  alley,  the  want  of  other  paraphernalia 
not  preventing  the  spot  occupied  being  a 
''place"  within  the  statute,  nor  did  its  loca- 
tion prevent  his  being  Its  "keeper,"  so  long 
as  he  used  it  for  his  own  ends.  State  ▼. 
Dykes,  111  Pac.  179,  180,  83  Kan.  260. 

The  word  "place,"  as  used  in  Rev.  Codes 
1899,  I  7606,  providing  that  all  places  where 


intoxicating  liquors  are  sold  in  violation  of 
law  shall  be  common  nuisances,  means  the 
particular  place,  room,  or  apartment  where- 
in the  liquor  was  kept  for  sale  or  sold  in  vio- 
lation of  law.  Where  a  boarder  at  a  hotel 
kept  intoxicating  liquor  in  his  bedroom,  and 
on  three  or  four  occasions  sold  liquor  to  per- 
sons in  the  hotel,  but  without  the  knowledge 
or  consent  of  the  owner  of  the  building,  or 
of  the  proprietor  thereof,  the  hotel  could  not 
be  adjudged  a  common  nuisance,  and  the  par- 
ticular place  or  room  where  the  liquor  was 
kept  or  sold  could  only  be  adjudged  a  nuis- 
ance and  abated,  on  its  being  particularly 
identified  in  the  proofs.  State  ex  reL  Kellj 
V.  Nelson,  99  N.  W.  1077.  1078,  13  N.  D.  122. 

Under  Rev.  St  1909,  |i  7239,  T240,  re- 
lating to  local  option  elections  and  to  the 
order  and  notice  of  election  and  providing 
that,  on  proper  petition,  an  election  shall  be 
ordered  held  and  a  notice  thereof  given  bj 
publication  in  a  newspaper,  etc,  without  ex- 
pressly requiring  the  designation  of  polling 
places,  the  jurisdictional  notice  of  an  election 
is  a  notice  giving  the  date  and  place  on  which 
it  is  to  be  held,  and  the  naming  of  the  place 
is  satisfied  by  naming  the  city  or  territory  in 
which  it  is  to  be  held,  as  the  term  ''place'* 
has  many  meanings  and  is  synonymous  with 
"town"  or  "city"  or  a  "certain  territory,"  the 
term  "polling  places'*  not  being  synonymous 
with,  "place  of  election."  State  ex  reL  Fabr- 
man  v.  Ross,  143  S.  W.  502,  506^  160  Mo. 
App.  682. 

A  statute  making  it  unlawful  to  sell  by 
wholesale  intoxicating  liquors,  except  manu- 
facturers selling  liquors  of  their  own  make 
at  the  place  of  manufacture,  must  be  con- 
strued to  give  it  a  reasonable  effect  With- 
in the  meaning  of  the  statute,  "plac^  of  man- 
ufacture** is  not  the  distillery  survey,  but  the 
premises  of  tlie  defendant,  where  the  whisky 
is  made.  The  word  "place**  is  not  in  ordi- 
nary speech  so  restricted  in  meaning.  Thus  t 
homestead  is  the  family's  place  of  residence ; 
but  it  includes  not  only  the  house  in  which 
the  family  resides,  but  the  land  about  it,  and 
the  words  are  used  in  a  like  sense  when  one 
speaks  of  the  place  of  a  man*s  domicile,  or 
when  we  speak  of  a  man's  place  of  business 
or  place  of  employment  and  the  like  The 
word  "place*'  in  the  statute  must  be  taken 
in  its  common  acceptation,  and  not  In  Its  re- 
stricted sense.  It  is  not  used  as  equivalent 
to  the  town  or  district  where  the  manufac- 
tory is  situated,  but  to  indicate  the  pmaiaes 
on  which  the  manufacturing  is  done.  It  In- 
cludes, not  only  the  government  survey*  but 
the  property  about  it,  which  is  used  in  coo* 
nection  with  it,  and  is  fairly  a  part  of  the 
plant  Commonwealth  v.  Oldham^  100  Sl  W. 
1184,  1185,  126  Ky.  262. 

Master  and  serraat— Plmoe  for  work 

The  word  "place,**  used  in  referring  to 
the  place  where  a  servant  Is  required  to 
work,  usually  means  the  premlsies  where  the 
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work  is  to  be  done.    Cleveland,  0.,  0.  &  St. 
L.  Ry.  Co.  T,  Foland  (Ind.)  88  N.  E.  787,  701. 

The  word  "place"  in  negligence  cases 
nsually  means  the  premii^es  where  the  work 
is  to  be  done,  and  does  not  comprehend  the 
negligent  acts  of  fellow  servants  by  reason 
of  which  the  place  is  rendered  unsafe  or  dan- 
gerous. Haskell  ft  Barker  Car  Co.  v.  Prez- 
ezdzlankowski,  88  N.  B.  626,  630,  170  Ind.  1. 

The  word  "place,"  within  the  rule  re- 
qnlring  a  master  to  furnish  a  safe  place  of 
work,  means  the  premises  where  the  work 
is  being  done,  and  does  not  comprehend  neg- 
ligent acts  of  fellow  servants  rendering  the 
place  unsafe.  Southern  Indiana  Ry.  Co.  v. 
Barren,  68  N.  B.  262,  265,  161  Ind.  689,  63  L. 
R  A.  460  (dtlng  Hermann  v.  Port  Blakely 
MiU  Co.,  71  Fed.  853). 

A  wall  in  course  of  construction  is  not  a 
bricklayer's  "place  of  work,"  within  the  rule 
requiring  an  employer  to  provide  a  safe  place 
of  work;  the  place  furnished  being  the  scaf- 
fold. Rlpp  V.  Fuchs,  118  N.  Y.  Supp.  361, 
364,  129  App.  Div.  321. 

"A  staging  or  scaffolding  for  workmen 
Is  not  a  *place'  in  which  work  is  to  be  done, 
within  the  rule  requiring  the  master  to  fur- 
nish his  servants  a  suitable  and  safe  place 
in  which  to  work,  but  it  is  an  'appliance'  or 
instrumentality  by  the  means  of  which  the 
work  Is  to  be  done."  Phoenix  Bridge  Co.  v. 
Castleberry,  131  Fed.  175,  180,  65  C.  C.  A. 
481  (quoting  and  adopting  definition  in  Thom- 
as, Neg.  p.  790). 

A  tunnel  in  course  of  construction  is  not 
a  ''place  of  work,"  within  the  rule  requiring 
an  employer  to  provide  a  safe  place  of  work; 
the  work  creating  the  place  itself.  Toppl  v. 
McDonald,  112  N.  Y.  Supp.  821, 824, 128  App. 
Div.  448. 

A  vat  containing  a  hot  liquor  and  cover- 
ed by  loose  slats  is  not  a  "place"  within  the 
rule  that  a  master  must  furnish  a  safe  place, 
when  tbe  same  Is  used  by  a  servant  standing 
on  the  slats  while  painting,  but  the  same  is 
in  the  nature  of  a  temporary  platform.  Mar- 
sen  V.  Nichols  Copper  Co.,  118  N.  Y.  Supp. 
867,  809,  134  App.  Div.  294. 

A  bridge  used  as  a  part  of  the  scenery 
in  a  play  was  not  a  "place"  within  the  rule 
which  requires  the  master  to  furnish  his  em- 
ployte  with  a  safe  place  to  work,  but  was 
rather  an  appliance,  such  as  scaffolding  used 
In  the  conduct  of  the  work  has  been  held  to 
be.  Hahn  v.  Conried  Metropolitan  Opera  Co., 
Ill  N.  Y.  Supp.  161,  162,  126  App.  Div.  815. 

Where  defendant  provided  a  ladder  by 
which  Its  servant  was  expected  to  reach  one 
of  the  manhead  doors  in  the  rear  of  the  boil' 
ers  of  defendant's  plant,  such  ladder  consti- 
tuted a  ''place,'*  within  the  rule  requiring  a 
master  to  furnish  his  servant  with  a  rea- 
sonably safe  place  in  which  to  woric.  Mis- 
80uri«  K.  &  T.  Ry.  Co.  of  Texas  v.  Steele,  UO 
S.  W*  X71«  17Ck  50  Tex.  Civ.  App.  634. 


Where  one  end  of  an  iron  skid  or  run- 
ning board  was  placed  on  a  railroad  freight 
house  floor  against  a  cleat  to  prevent  it  from 
slipping,  and  the  other  end  in  a  car  door,  for 
loading  and  unloading  cars,  the  skid  and 
cleats  being  moved  about  from  car  to  car, 
and  being  a  part  of  the  tools  and  appliances 
furnished  the  freight  handlers,  the  skid  and 
the  cleat  in  such  case  were  not  a  "place  of 
work"  under  the  common-law  rule  relative 
to  furnishing  a  safe  place  to  work.  Nappa 
V.  Brie  IL  Co.,  88  N.  E.  30,  81,  195  N.  Y.  176, 
21  L.  R.  A.  (N.  8.)  96. 

national  baaktug  law 

The  word  "place,"  as  used  in  an  act  of 
Congress  providing  that  the  shares  of  na- 
tional banks  shall  be  assessed  in  the  place 
where  the  bank  is  located,  refers  to  the  loca- 
tion of  the  bank,  and  not  to  the  state  au- 
thority under  which  the  tax  is  to  be  assess- 
ed.   Packard  v.  Lewiston,  56  Bie.  456,  457. 

Seleotieift  of  eomitsr  seat 

The  word  **place,"  as  used  in  section  6, 
art.  17,  para.  324,  WUliam's  Ann.  Const  Okl., 
means  a  definite  locality,  competent  to  be  vot- 
ed upon  for  the  county  seat  of  a  county. 
Delaware  County  ex  reL  Carver  v.  Hogan, 
127  Pac.  492.  494,  33  Okl.  791. 

A  tract  of  land  or  locality  which,  iirior 
to  the  Governor's  proclamation  calling  a  coun- 
ty seat  election,  had  been  by  its  owners  plat- 
ted, and  which  was  thereafter,  and  before 
the  election,  the  scene  of  a  public  picnic,  at- 
tended by  a  large  number  of  voters  of  the 
county,  and  at  which  a  public  auction  of  the 
lots  was  held,  and  public  notice  given  of  Its 
metes  and  bounds,  and  the  location  of  which 
was  well  known  to  the  voters  of  the  county, 
is  a  "place"  within  Const  art  17,  |  6,  pro- 
viding that  the  Governor  shall  cause  to  be 
placed  upon  the  tickets  to  be  voted  at  such 
election  the  names  of  such  towns  as  may, 
more  than  20  days  prior  thereto,  file  with  him 
verified  petitions  therefor,  and  that  the  word 
"town"  shall  be  construed  to  mean  town, 
dty,  or  place.  Town  of  Grove  v.  Haskell, 
104  Pac.  56,  64,  24  Okl.  707. 

PXJkOE  (Verb) 

**To  'adjust*  is  to  'place  an  order.* "  An- 
derson V.  Seropian,  81  Pac.  521,  527,  147  Cal. 
201. 

A  declaration  charging  that  an  employer 
neglected  and  omitted  to  properly  and  se- 
curely "place"  the  arm  of  a  derrick  means 
that  he  neglected  to  properly  put  the  derrick 
in  position  in  a  safe  manner,  secure  against 
the  strain  to  which  it  might  be  subjected. 
George  B.  Bwlft  Co.  v.  Gaylord,  82  N.  B.  299, 
301,  229  lU.  330. 

Machinery  is  "placed"  in  a  plant  by  the 
owner  witliln  the  meaning  of  Porto  Rico 
Code,  f  335,  defining  the  conditions  under 
which  property,  movable  in  ItK  nature,  be- 
comes immobilized,  where  It  is  Installed  by 
a  tenant  under  a  stipulation  in  the  lease 
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that.lt  shall  become  a  part  of  the  plant  be- 
longing to  the  owner,  without  compensation 
to  the  lessee.  Valdes  r.  Central  Altagracia, 
32  Sup.  Ct  664,  665,  225  U.  S.  58,  56  L.  Ed. 
980. 

Act  May  29,  1901,  |  26  (P.  L.  302),  pro- 
vides as  follows:  "That  from  and  after  the 
passage  of  this  act  it  shall  be  unlawful  to 
fish  in  any  waters  in  this  commonwealth 
with  dynamite,  nitroglycerine,  torpedoes,  elec- 
tricity, quicklime,  or  with  any  kind  of  ex- 
plosive or  poisonous  substances;  or  to  place 
such  substances  in  any  waters  whatever,  ex- 
cept for  engineering  purposes,  when  written 
permission  has  been  given  therefor  by  the 
proper  national,  state,  city  or  county  official 
or  officials."  Held  (1),  that  the  act  applied 
in  its  prohibition  to  the  deposit  in  streams  of 
nonexplosive  substances  of  a  poisonous  kind; 

(2)  that  the  placing  of  explosive  or  poison- 
ous substances  in  a  stream  need  not  be  di^ 
rectly  connected  with  the  catching  of  fish ; 

(3)  that  the  word  "place"  did  not  mean  that 
the  poisonous  substances  must  directly  pass 
from  the  hand  into  the  stream,  but  contem- 
plated an  intentional  act  proximately  con- 
nected with  the  introduction  of  the  poisonous 
substances  into  the  stream;  (4)  that  in  prov- 
ing the  commission  of  the  prohibited  act  it 
is  not  necessary  to  prove  that  the  accused 
was  impelled  thereto  by  an  evil  motive  to  de- 
stroy the  fish,  but  he  may  be  convicted  by 
showing  that,  although  engaged  in  a  lawful 
business,  he  intentionally  discharged  poison- 
ous substances  employed  in  his  business  so 
that  such  substances  flowed  Into  the  stream. 
Commonwealth  v.  Immel,  33  Pa.  Super.  Ct. 

OOO,      OWkm 

PLACE  or  ABODE 

See  Last  Place  of  Abode;  Present  Place 
of  Abode ;  Usual  Place  of  Abode. 

PUkCE  OF  ACCOBCMOBATION 

See  Place  of  Public  Acconmiodation. 

PliACE  OF  AMUSEMENT 

See  Place  of  Public  Amusement 

Any  such  place  of  public  amusement,  see 

Any. 
Other  place  of  public  accommodation  or 

amusement,  see  Other. 

Where  a  coffee  merchant  rented  space 
from  a  grocers'  association  In  a  food  show, 
where  he  maintained  a  booth  from  which  he 
advertised  coffee  by  serving  cups  of  coffee, 
gratis,  to  prospective  patrons,  and  he  had  no 
interest  in  the  operation  of  the  show  as  a 
whole,  which  was  under  the  control  of  the 
association,  which  charged  an  entrance  fee, 
the  w^Ttiiajxt  was  not  conducting  a  "place  of 
amusement,"  within  the  civil  rights  act  (Act 
Cong.  March  1,  1875,  c.  114,  18  Stat.  385,  and 
Code,  f  5008.  Brown  v.  J.  H.  Bell  Co.,  123 
N.  W.  231,  237,  146  Iowa,  89,  27  L.  B.  A. 
(N.  S.)  407,  Ann.  Cas.  1912B,  852. 


pIlAce  of  attehdahce 

See  Going  to  Place  of  Attendance; 

PLACE  OF  BUSINESS 

See  At  His  Place  of  Business;  ESstabli^- 
ed  Place  of  Business ;  Principal  Place 
of  Business. 

Defendant's  agent  maintained  an  ofikce  in 
New  York,  paying  his  own  rent  and  stenog- 
rapher, from  which  defendant's  wares  were 
advertised  without  protest  Defendants  used 
such  office  as  their  own,  when  tliej  wished  to 
press  slow  debtors.  They  permitted  the  agent 
to  advertise  and  represent  that  he  was  their 
Eastern  agent,  and  from  this  office  many 
sales  were  made^  though  most  of  the  sales 
were  concluded  at  the  corporation's  home  of- 
fice at  Chicago.  Held,  that  the  corporation 
had  a  "place  of  business"  in  New  York,  and 
wa&  therefore  subject  to  suit  there.  Chade- 
loid  Chemical  Co.  v.  Chicago  Wood  Finishing 
Co.,  180  Fed.  770,  771, 

Aeenejr  symonyBioiu 
av.  Code  1895,  |  1900,  provides  that 
service  of  writs  on  a  corporation  may  be  af- 
fected by  leaving  a  copy  of  the  writ  with  the 
agent  of  the  defendant,  or.  If  there  be  no 
agent  in  the  county,  then  at  the  "agency**  or 
"place  of  business."  Held,  that  the  "agency" 
or  "place  of  business"  refers  to  the  same 
place;  that  is,  the  "agency"  and  "place  of 
business"  are  synonymoua  Tuggle  v.  En- 
terprise Lumber  Co.,  51  S.  B.  433,  434,  123 
Ga.  480. 

Bvrelary 

The  words  "place  of  business,**  as  used  in 
the  statute  defining  burglary,  mean  any 
house,  other  than  a  "dwelling,  mansion,  or 
storehouse,"  occupied  as  a  place  of  biuinessw 
in  which  valuable  goods  are  contained.  The 
allegations  of  the  indictment  were  suflkient 
to  show  that  the  "place  of  business"  alleged 
to  have  been  broken  into  and  entered  with 
intent  to  commit  a  larceny  was  a  boose,  and 
that  valuable  goods  were  contained  therein. 
If  the  words  "place  of  business,"  with  the 
confext,  were  insufficient  to  show  tliat  "tbe 
place  of  business"  was  a  house,  it  was  a 
formal  defect,  to  be  reached  by  special  de- 
murrer, end  was  cured  by  the  verdict  Kee- 
nan  v.  State,  74  S.  E.  297,  10  Ga,  App.  T92. 

Cropper 

The  dwelling  house,  of  a  landtoid  Is  not 
the  place  of  business  of  a  cropper  within  Acts 
1910,  p.  134,  prohibiting  one  from  *^rryiag 
around"  a  pistol  without  a  license  outside  of 
his  own  house  or  place  of  business,  especially 
where  it  affirmatively  appears  that  the  crop- 
per did  not  live  in  the  house  with  his  laod- 
lord,  but  in  a  different  dwelling.  Boyd  v. 
State,  73  S.  E.  551, 10  Ga.  App.  451. 

Iiiqiior  laws 

A  "place  of  business,"  within  the  probibi- 
tion  law  of  1907  (Acts  1907,  p.  81,  f  1>,  means 
a  place  devoted  by  the  pioprletor  to  the  ear- 
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rying  on  of  some  fonn  of  trade  or  commerce. 
Jenkins  y.  State,  92  S.  E.  574,  575,  576,  4 
6a.  App.  859. 

A  nearby  room,  which  a  person  uses  In 
connection  with  the  hnslness  conducted  In  his 
regular  place  of  business,  is  a  part  of  his 
^'place  of  business,"  within  the  general  pro- 
hibition statute  (Acts  1907,  p.  81).  Bashlnskl 
V.  State,  e2  S.  B.  577,  578,  5  Ga.  App.  8. 

If  a  person  should  make  a  common  prac- 
tice of  selling  liquor  at  a  fixed  place,  that 
place  would  become  his  "place  of  business" ; 
but  a  single  sale  of  liquor,  or  even  sporadic 
sales,  win  not  Ipso  facto  convert  the  place 
where  the  sale  occurs  Into  the  seller's  place 
of  business,  within  the  prohibition  act  of 
1907  (Acts  1907,  p.  81).  Bashlnskl  ▼.  State, 
62  S.  E.  577,  578,  5  Ga.  App.  3. 

If  one  kept  a  public  restaurant  consisting 
of  two  main  eating  rooms  and  e  kitchen,  and 
kept  intoxicants  on  hand  In  the  kitchen,  he 
was  guilty  of  violating  the  law  prohibiting 
the  keeping  of  intoxicants  at  a  "place  of  busi- 
ness." HaU  V.  State,  70  S.  E.  211,  213,  8  Ga. 
App.  747. 

A  '*place  of  business"  as  used  In  the  pro- 
hibition act  (Pen.  Code  1910,  §  426),  Is  a  place 
where  a  calling  for  the  purpose  of  gain  or 
profit  is  conducted.  Union  &  Mechanics* 
Club  V.  City  of  Atlanta,  71  S.  B.  1060,  1062, 
136  Ga.  721. 

A  man's  "place  of  business"  continues  to 
be  his  place  of  business  on  Sunday,  within 
the  statute  prohibiting  the  keeping  of  liquor 
at  a  place  of  business,  though  the  law  pro- 
hibits him  from  transacting  his  business 
there  on  that  day.  Landreth  t.  State,  78  S. 
E>.  349,  850,  10  Ga.  App.  S99. 

A  "place  of  business,"  within  prohibition 
statute  (Acts  1907,  p.  81),  making  It  unlaw- 
ful to  keep  on  hand  at  one's  place  of  business 
Intoxicating  liquor,  Is  a  public  place  of  busi- 
ness in  contradistinction  to  a  place  of  private 
business.  The  word  "business"  is  used  In  the 
sense  of  trade,  commerce,  or  traffic,  and  not 
as  synonymous  with  occupation,  vocation,  or 
employment  Roberts  v.  State,  60  S.  B.  1082, 
1085,    4  Ga.  App.  207. 

As  used  in  Acts  Ga.  1907,  p.  81,  making  it 
criminal  for  any  person  to  give  away  to  in- 
duce trade  at  any  place  of  business  or  keep 
or  furnish  at  any  other  public  place  any  of 
the  prohibited  liquors,  the  term  "place  of 
business"  does  not  refer  to  a  public  place,  in 
the  sense  of  being  devoted  to  governmental 
use,  but  refers  to  any  place  at  which,  though 
privately  owned  or  controlled,  a  number  of 
persons  have  assembled  through  common  us- 
ages or  by  general  Invitation,  express  or  im- 
plied. Tooke  ▼.  State,  61  S.B.  917,  922,  4 
Qa.  App.  495. 

if  a  person  should  make  a  common  pjrac- 
tice  of  selling  liquor  illegally  at  a  fixed  place, 
that  place  would  thereby  become  his  "place  of  ' 
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business*';  but  a  single  sale  of  liquor^  or 
even  sporadic  sales,  will  not  ipsa  facto  con- 
vert the  place  where  the  sale  occurs  Into  the 
seller's  "place  of  business,"  in  accordance 
with  the  meaning  of  that  phrase  as  found  in 
the  Georgia  prohibition  act  of  1907.  Lyons 
V.  Atlanta,  64  S.  £.  713,  6  Ga.  App.  248  (quot- 
ing Bashlnskl  ▼.  State,  62  S.  B^  577,  5  Ga. 
App.  8). 

If  one  lives  at  or  near  his  place  of  busi- 
ness, and  keeps  on  hand  liquors  in  his  dwel- 
ling house,  and  his  dwelling  house  is  used 
in  connection  with  his  place  of  business  as 
part  of  the  place  of  business,  and  the  purpose 
of  keeping  the  liquors  in  the  dwelling  is  to 
have  them  conveniently  located  to  the  im- 
mediate place  of  busineas,  the  dwelling  house 
would  be  in  law  a  part  of  the  place  of  busi- 
ness, and  such  keeping  on  hand  would  be  a 
keeping  of  liquors  at  one's  '*place  of  busi- 
ness." All  parts  of  one's  place  of  business, 
including  rooms,  closets,  stairs,  yards,  and 
courts  used  in  connection  with  the  business 
Itself,  are  a  part  and  parcel  of  the  place  of 
business,  within  the  liquor  law  relating  to  the 
keeping  of  liquors  on  hand  at  one's  place 
of  business.  Flahive  ▼.  State,  78  S.  El  536, 
10  Ga.  App.  401. 

In  a  prosecution  for  keeping  intoxicating 
liquors  on  hand  at  defendant's  place  of  busi- 
ness, an  Instruction  that  any  nearby  room  or 
place  used  by  the  proprietor  in  connection 
with  the  busincBS,  and  in  such  relation  to  the 
actual  place  of  business  as  to  indicate  a  near- 
by room  or  compartment,  is  also  a  part  of 
his  "place  of  business,"  was  proper.  Holland 
▼.  State,  72  S.  E.  290,  292,  9  Ga.  App.  831. 

The  private  operating  room  of  a  prac- 
ticing dentist  prima  fade  Is  not  a  public 
place  of  business,  vHthin  the  general  prohi- 
bition law  (Laws  1907,  p.  81),  making  it  un- 
lawful to  sell,  etc.,  at  any  place  of  business, 
or  keep  at  any  other  public  place,  Intoxicants ; 
the  term  "place  of  business"  meaning  a  place 
where  the  public  generally  are  expressly  or 
impliedly  ln\'ited  for  the  purpose  of  transact- 
ing business  with  the  owner,  and  the  term 
"public  place"  Including  a  place  which  for 
the  time  being  is  made  public  by  the  attend- 
ing of  people  who  go  there  with  or  without 
Invitation  and  without  restraint.  Gantrell 
V.  State,  70  S.  E.  96,  97,  8  Ga.  App.  725. 

Where  intoxicating  liquor  is  kept  in  a 
room  apparently  used  solely  as  a  bedroom  and 
adjoining  the  owner's  place  of  business,  he 
cannot  be  convicted  of  keeping  such  liquor 
on  hand  at  his  place  of  business,  unless  it  ap- 
pears that  the  room  was  used  not  in  good 
faith,  solely  as  a  place  of  abode,  but  as  a  con- 
venient cover  or  subterfuge  for  keeping  the 
liquor  for  use  in  connection  with  his  business. 
Where  in  such  a  case  the  evidence  as  to  the 
real  purpose  for  which  the  room  is  being  used 
is  In  confilct,  and  a  finding  that  it  was  being 
used  as  a  part  of  the  "place  of  business"  and 
for  an  illegal  purpose  is  dependent  upon  in- 
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ference,  It  is  error  to  charge:  ^If  one  elects 
to  make  his  place  of  abode  at  his  place  of 
business,  then  the  keeping  on  hand  of  spirltu- 
ous»  malt,  or  intoxicating  liquors  is  a  viola- 
tion of  the  law."  Frazier  v.  State,  74  S.  B. 
851,  11  Ga.  App.  154. 

This  court  reaffirms  the  ruling  in  Jen- 
kins y.  State,  4  Ga.  App.  859,  62  S.  E.  574, 
that  "the  phrase  *at  their  place  of  business,' 
appearing  in  the  general  prohibition  statute 
of  1907  (Acts  1907,  p.  81,.  |  1),  includes  in  its 
meaning  the  immediate  room  or  place  in 
which  the  business  in  question  is  conducted, 
also  any  nearby  room  or  place  used  by  the 
proprietor  in  connection  with  the  business  or 
in  such  a  relation  to  the  actual  'place  of  busi- 
ness' as  to  indicate  that  the  nearby  room, 
compartment,  etc.,  is  a  convenient  place 
which  the  proprietor  would  probably  use  for 
keeping  therein  such  liquors  as  he  might  de- 
sire to  furnish  to  others  for  the  purpose  of 
inducing  trade,  or  for  keeping  therein  liquors 
intended  for  unlawful  sale  under  cover  of  the 
business  carried  on  in  the  main  place."  It 
was  not  error  to  instruct  the  Jury  in  the  lan- 
guage above  quoted.  Smith  v.  State,  74  S.  E. 
711,  712,  11  Ga.  App.  89. 

Acts  1908,  c.  27,  entitled  "An  act  to  en- 
able the  voters  of  W.  county  to  determine 
whether  or  not  intoxicating  liquors  shall  be 
'sold'  in  the  county,"  and  providing  penalties 
for  its  violation,  provides,  by  section  2,  that, 
if  local  option  is  adopted  in  W.  county,  it 
shall  be  unlawful  for  any  person  ''under  any 
pretense  whatever,  directly  or  indirectly,  to 
barter,  sell,  give  away,  or  otherwise  dispose 
of  it,  at  a  place  of  business,  or  keep  at  any 
place  whatsoever  for  the  purpose  of  bartering 
or  selling  any  •  •  •  intoxicating  liquors 
within  the  limits  of  W.  county,"  and  further 
makes  it  unlawful  to  take  orders  for  intoxi- 
cants or  to  operate  as  a  distributing  agent 
therefor.  Held,  that  an  indictment  there- 
under for  illegally  "selling"  intoxicants  need 
not  allege  that  the  sale  was  at  a  place  of  busi- 
ness conducted  by  accused,  that  not  being 
necessary  to  constitute  an  offense  under  the 
statute ;  the  words  "place  of  business"  mere- 
ly enlarging  the  prohibition  by  making  it  un- 
lawful to  give  away  or  otherwise  dispose  of 
intoxicants  under  any  other  circumstances  at 
a  place  of  business  than  those  previously 
mentioned.  Mitchell  v.  State,  80  AtL  1020, 
1021,  115  Md.  300. 

Rural  mail  carrier 

A  rural  mail  carrier  is  not,  while  engag- 
ed in  carrying  and  distributing  mail  as  such 
in  the  vehicle  used  by  him,  on  his  own  prem- 
ises and  place  of  business  within  Pen.  Code 
1911,  art.  476,  permitting  the  carrying  of 
weapons  on  one's  own  premises  or  "place  of 
business."  Lattimore  v.  State  (Tex.)  145  S. 
W.  588,  590. 

PLAOB  OF  OONTBAOT 

The  expression  "place  of  contract,"  in 
the  rule  that  the  validity  of  a  contract  is 


governed  by  the  law  of  the  place  of  contract, 
means  the  place  where  the  contract  is  en- 
tered into.  Mayer  v.  Roche,  75  Atl.  235,  236^ 
77  N.  J.  Law,  681,  26  L.  R.  A  (N.  8.)  763. 

Where  a  person  residing  in  one  place 
makes  a  proposal  to  purchase  property  by 
letter  to  a  person  residing  in  another  pUce, 
and  such  proposal  is  there  accepted,  the  place 
of  acceptance  is  the  "place  of  the  contract* 
and  the  place  where  a  cause  of  action  to  en- 
force it  accrues,  under  Gen.  St  1906,  §  1383, 
providing  that  suits  shall  be  began  only  In 
the  county  where  defendant  resides  or  where 
the  cause  of  action  accrued  or  where  the 
property  in  litigation  is.  Morgan  v.  Baton, 
52  South.  305,  306,  69  Fla.  562,  138  Am.  St 
Rep.  167. 

The  intention  of  the  parties  to  a  personal 
contract  as  to  the  place  of  the  contract  is 
generally  determinable  by  the  presumption 
of  fact  that  the  place  was  intended  to  be 
where  the  contract  was  actually  made,  unless 
the  place  of  performance  was  elsewhere,  when 
the  presumption  Is  that  the  latter  place  was 
intended;  but  such  presumptions  are  rebut- 
table, "place  of  contract"  meaning  the  place 
mutually  intended  for  reference  as  to  valldltj 
and  interpretation.  International  Harvester 
Co.  of  America  v.  McAdam,  124  N.  W.  1012. 
1044, 142  Wis.  114,  26  L.  R.  A.  (N.  S.)  774,  20 
Ann.  Gas.  614. 

PXJkCE  OF  DESTIKATIOV 

See  Destination. 

PLACE  OF  ELEOTIOH 

Under  Rev.  St  1909,  if  7239,  7240,  re- 
lating to  local  option  elections  and  to  the 
order  and  notice  of  election  and  providing 
that,  on  proper  petition,  an  election  shall  be 
ordered  held  and  a  notice  thereof  given  by 
publication  in  a  newspaper,  etc.,  without  ex- 
pressly requiring  the  designation  of  pollhis 
places,  the  Jurisdictional  notice  of  an  election 
is  a  notice  giving  the  date  and  place  on  which 
it  is  to  be  held,  and  the  naming  of  the  iriace 
is  satisfied  by  naming  the  dty  or  tenitorf  in 
which  it  is  to  be  held,  as  the  term  "place*' 
has  many  meanings  and  is  synonymous  with 
"town"  or  "dty"  or  a  "certain  territory,"  the 
term  "ix)lling  places"  not  being  synonymotti 
wiUi  "place  of  election."  State  ex  reL  Fshx- 
man  v.  Ross,  148  S.  W.  5Q2»  606^  100  Mo.  App^ 
682. 

PLACE  OF  INJUBT 

A  notice  stating  that  plaintiir,  while  rldlBg 
along  A  street  "near"  R.  street,  was  thrown 
from  his  wagon  because  defendant  negligently 
allowed  a  large  stone  to  be  in  the  hi^way 
at  that  point  but  failing  to  specif  the  date 
when  the  accident  happened,  and  not  Ielle^ 
ring  to  any  house  or  other  monument  upon  A 
street  by  which  the  specific  location  of  the 
stone  could  be  fixed,  was  insufficient  under 
a  statute  requiring  daims  against  tJie  dty 
for  Injuries,  to  be  presented  to  the  coondl 
describing  the  ''place  of  injury.**    Forscyth 
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V.  City  of  Oswego,  95  N.  T.  Snpp.  33,  35, 107 
App.  Div.  187. 

PLAO£  or  MANtTFACTURE 

A  "place  of  manufacture"  is,  generally 
speaking,  one  where  articles  of  trade  are 
created  out  of  raw  material  In  its  simple  or 
some  improved  form.  Sharpe  ▼.  Hasey,  114 
N.  W.  1118,  1119,  134  Wis.  618. 

PULCE  OF  PUBIiIO  AOGOBCMODATION 

A  statute,  requiring  barbers  to  procure 
a  license  from  a  state  board  before  plying 
their  trade,  did  not  make  a  barber  shop  a 
''place  of  public  accommodation,"  within  an- 
other statute,  authorizing  recovery  of  double 
damages  for  discrimination  against  a  person 
of  color  by  proprietors  of  such  places.  Faulk- 
ner V.  Solazzi,  65  Atl.  947,  949,  79  Conn.  541, 
9  L.  B.  A.  (N.  S.)  601,  9  Ann.  Cas.  67. 

Laws  1895,  p.  974,  c.  1042,  enUtled  ''An 
act  to  protect  aU  citizens  in  their  civil  and 
legal  rights,"  and  providing  that  all  persons 
within  the  state  shall  be  entitled  to  equal 
accommodation  in  hotels,  etc,  "and  all  other 
^places  of  public  accommodation,' "  does  not 
Include  a  boot-blacking  stand ;  and  a  refusal 
to  shine  the  shoes  of  a  colored  man  because  of 
his  color  does  not  subject  its  proprietor  to 
the  penalty  of  the  act  Burks  v.  Bosso,  73 
N.  E.  58,  59,  180  N.  Y.  341,  105  Am.  St  Rep. 
762. 

FUiCE  OF  PUBLIC  AMUSEMENT 

A  roller  skating  rink  to  which  the  public 
are  invited  on  the  sole  condition  of  paying  a 
fixed  charge  is  a  public  place  of  amusement 
within  St  1898,  §  4398c,  providing  that  any 
person  denying  -to  another  the  equal  enjoy- 
ment of  the  accommodations  of  ''inns,  restau- 
rants, saloons,  barber  shops,  eating  bouses, 
public  conveyances^  *  *  *  or  any  other 
place  of  public  accommodation  or  amuse- 
ment," shall  be  liable  to  the  person  aggrieved. 
Jones  V.  Broadway  Roller  Rink  Co.,  118  N. 
W.  170,  171, 136  Wis.  595,  19  L.  R.  A.  (N.  &) 
907. 

Under  an  ordinance  providing  that  be- 
fore issuing  a  license  to  operate  a  theater, 
dancing  hall,  or  other  place  of  public  amuse- 
ment, the  mayor  shall  make  an  examination 
of  the  place  for  which  the  license  is  desired, 
to  see  that  all  the  provisions  of  the  building 
ordinances  of  the  city  have  been  complied 
with,  and  defining  the  word  "place"  as  used 
in  the  ordinance  as  "the  theater,  opera  house, 
auditorium,  hall,  park,  grounds,  garden,  tent 
or  other  IncXosure  within  which  it  Is  intended 
to  produce,  offer,  or  present  any  such  enter- 
tainments," it  is  not  contemplated  that  a  li- 
cense shall  issue  until  the  building  in  which 
the  entertainment  is  to  be  given  is  completed. 
People  V.  Busse,  93  N.  £3.  327,  329,  248  lU.  11. 

Pen.  Code  1895,  art.  199,  provides  that 
tlie  term  "place  of  public  amusement"  shall 
be  construed  to  mean  circuses,  theaters,  va- 


riety theaters,  and  such  other  amusements  as 
are  exhibited,  and  for  which  an  admission 
fee  is  charged.  Ex  parte  Jacobson,  115  S. 
W.  1193.  1194,  55  Tex.  Or.  R.  237. 

According  to  Pen.  Code  1895,  art.  199,  a 
"place  of  public  amusement,"  at  which  the 
sale  of  liquors  on  Sunday  is  prohibited,  is 
construed  to  mean  circuses,  theaters,  variety 
theaters,  and  such  other  amusements  as  are 
exhibited  and  for  which  an  admission  fee  Is 
charged.  Muckenfuss  v.  State,  116  S.  W.  51, 
52,  56  Tex.  Cr.  App.  229,  20  L.  R.  A.  (N.  S.) 
783,  131  Am.  St.  Rep.  813,  16  Ann.  Cas.  768. 

Under  Pen.  Code  Tex.  art.  199,  forbid- 
ding the  keeping  open  of  "places  of  public 
amusement"  on  Sunday,  and  defining  such 
places  to  mean  theaters,  etc.,  and  such  other 
amusements  as  are  exhibited  and  for  which 
an  admission  fee  is  charged,  a  contract  pro- 
viding for  the  appearance  and  exhibition  of 
persons  as  performers  in  places  of  public 
amusement  on  Sunday  in  theaters,  for  admis^ 
sion  to  which  a  fee  is  charged,  cannot  be  en- 
forced in  the  courts  of  that  state,  in  so  far  aa 
it  includes  Sunday  exhibitions.  La  Crandall 
V.  Ledbetter,  159  Fed.  702,  703,  86  C.  C.  A. 
570. 

Pen.  Code  1895,  art  199,  provides  that 
the  proprietor  of  any  place  of  public  amuse- 
ment, or  the  agent  or  employ^  of  any  such 
person  who  shall  permit  it  to  be  open  for  the 
purpose  of  public  amusement  on  Sunday  shall 
be  fined,  and  defines  the  term  "place  of  pub- 
lic amusement"  to  include  drcuses,  theaters, 
variety  theaters,  and  such  other  amusements 
as  are  exhibited,  and  for  which  an  admission 
fee  is  charged.  Defendant,  In  a  prosecution 
under  such  section  as  the  agent  and  employ^ 
of  an  amusement  company,  was  shown  to 
have  been  the  ticket  agent  and  in  the  tidcet 
oiHce  of  the  buUdlng  In  which  the  perform- 
ance was  given,  and  to  have  sold  admission 
tickets  thereto,  but  urged  that  under  the 
statute  only  the  proprietor  could  "permit" 
the  place  to  be  open ;  and  hence  that  no  mere 
subordinate  could  be  convicted  thereunder. 
Held,  that  the  intent  of  the  section  was  to 
make  it  an  offense  for  any  agent  or  employ^ 
of  the  proprietor  to  do  any  act  toward  keep- 
ing the  theater  open  and  nmning  on  Sunday, . 
whether  he  had  control  of  it,  or  could  per- 
mit it  to  be  opened,  or  not;  and  hence  that 
defendant  was  guilty  of  the  offense.  Oliver 
V.  State  (Tex.)  144  S.  W.  604,  609. 

PI.AOB  OF  PUBLIC  RESORT 

See  Public  Resort 

PLACE  OF  PUBLIC  WORSHIP 

See,  also.  Place  of  Worship. 

An  indictment  under  Pen.  Code,  i  342,  is 
sufiiclent  which  alleges  the  carrying  of  a 
pistol  to  "a  place  of  worship,"  and  locates 
that  place  by  name,  though  it  fails  to  charge 
that  any  public  gathering  was  being  held  at 
the  time;  the  term  "a  place  of  public  wor- 
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ship*'  Importiiig  such  a  gathering.    Amorous 
T.  Stote,  67  S.  S.  099,  1001,  1  Ga.  App.  313. 

PIJLOE   OF  RESIDENCE 

See  Principal  Place  of  Residence ;  Usual 

Place  of  Residence. 
See,  also,  Residence. 

Under  a  statute  relating  to  elections, 
providing  that,  on  petition  to  strike  the  name 
of  any  person  deceased,  etc.,  from  the  list 
of  voters,  summons  shall  be  served  at  his 
"place  of  residence"  given  in  the  registry, 
where  the  house  in  which  a  voter  resided 
had  been  destroyed,  and  there  was  no  build- 
ing, service  by  laying  the  summons  on  the 
lot  and  putting  a  brick  on  it  is  sufficient. 
Applegarth  v.  Carter,  62  Atl.  712,  713,  102 
Md.  34L 

The  place  of  a  steamboat  corporation's 
residence,  within  Pub.  St  1901,  c.  56,  §  12, 
and  Laws  1905,  p.  414,  c.  25,  §  1,  providing 
for  the  taxation  of  vessels,  etc.,  at  the  own- 
er's "place  of  residence,"  is  the  place  where 
its  business  is  principally  conducted,  and  not 
the  place  where  it  merely  maintains  an  office 
and  holds  stockholders*  meetings,  and  the 
situs  of  the  corporation's  business  is  not 
changed  by  a  declaration  in  its  articles  of 
incorporation  that  the  place  of  business  shall 
be  a  place  other  than  where  it  actually  con- 
ducts its  business.  Woodsum  Steamboat  Co. 
V.  Town  of  Sunapee,  69  Atl.  577,  74  N.  H. 
495. 

The  intent  of  the  Legislature  in  enact- 
ing Rev.  St  1899,  |  4160,  relating  to  the 
construction  of  statutes,  and  providing  that 
the  construction  of  all  statutes  shall  be  by 
the  following  additional  rules,  unless  such 
construction  be  plainly  repugnant  to  the  in- 
tent of  the  Legislature  or  of  the  context  of 
the  same  statute,  and  the  place  where  any 
person  having  no  family  shall  generally 
lodge,  shall  be  deemed  the  "place  of  his  res- 
idence," was  simply  to  furnish  additional 
rales  of  construction  which  the  court  might 
or  might  not  use  as  the  case  might  require, 
and  the  intent  was  not  to  construe  all  stat- 
utes itself  by  defining  the  word  "residence," 
and  the  revenue  statute  (Rev.  St  1899,  c. 
149  [Ann.  St  1906,  pp.  4198-4322])  providing 
that  all  personal  property  shall  be  assessed 
in  the  county  and  district  in  which  the  .own- 
ers reside,  and  making  no  distinction  as  to 
the  place  where  property  of  persons  who 
have  familie!^  and  those  who  have  none  shall 
be  assessed,  the  rule  of  construction  under 
section  4160  is  not  applicable,  being  repug- 
nant to  the  intention  of  the  Legislature. 
Where  a  person  worked  a  farm,  keeping  a 
furnished  room  in  the  house  thereon,  which 
he  occupied  when  there,  and  claimed  his 
residence  there,  but  generally  and  continu- 
ously lodged  with  his  parents  in  another 
school  district  because  they  were  old  and 
helpless,  and  he  considered  it  his  duty  to 
stay  with  them  at  ulgUt,  returning  to  his 


farm  every  morning,  the  district  where  hia 
farm  was  situated  was  the  district  of  his 
residence,  within  chapter  149,  providing  that 
all  personal  property  shall  be  assessed  in 
the  county  and  district  where  the  owners 
reside.  State  ex  rel.  Kelly  v.  Shepperd,  117 
S.  W.  1169,  1172,  218  Mo.  656»  131  Aul  St 
Rep.  568. 

PLACE  OF  SO JOiriUf 

"Place  of  his  sojourn,"  under  Code  Civ. 
Proc.  i  435,  providing  for  substituted  service 
on  a  resident  where  the  "place  of  his  sojourn** 
cannot  be  ascertained,  etc.,  means  a  definite 
locality,  and  not  an  entire  country.  Hess 
V.  Felt,  112  N.  y.  Supp.  470,  471,  60  Misc. 
Rep.  541. 

PLACE  OF  STARTnCG 

As  used  in  Rev.  St  Tex.  1895.  art  4491, 
reqyiring  railroads  to  furnish  reasonable  ac- 
commodations for  the  transportation  of  pas- 
sengers and  property  as  shall  be  presented 
within  a  reasonable  time  at  the  place  of 
starting,  as  applied  to  a  Texas  railroad  com- 
pany whose  line  ended  at  the  boundary  of 
the  state,  did  not  require  the  railroad  com- 
pany to  maintain  a  station  at  the  place 
where  the  railroad  stopped,  without  refer- 
ence to  whether  such  place  would  be  in  an 
unbroken  forest,  a  wild  and  unsettled  prairie, 
a  river,  swamp,  or  the  middle  of  a  stream 
forming  the  state  boundary,  but  should  be 
construed  to  mean  the  "place"  or  the  "town" 
from  which  the  railroad  started.  Atchison. 
T.  ft  S.  F.  Ry.  Co.  v.  State,  112  Pac.  lOia 
1016,  27  Okl.  565  (quoting  Railroad  Commis- 
sion of  Texas  v.  Chicago,  R.  L  ft  Q.  B.  Co, 
117  S.  W.  794,  102  Tex.  393). 

FI.AOE  OF  STORAGE 

In  a  prosecution  for  a  violation  of  Hurd> 
Rev.  St  1905,  c.  38,  |  126,  it  does  not  avail 
defendant  that  com  exceeding  the  amount 
of  the  receipt  was  in  cars  standing  on  rail- 
road tracks  tn  a  yard  which  was  a  part  of 
the  elevator  property  and  operated  Id  coo- 
Junction  with  it;  the  *1)lace  of  storage.** 
within  that  section,  being  the  levator,  and 
not  the  yard.  McReynolda  v.  Peoi^  82  N. 
E.  M^  919,  230  lU.  623. 

Kurd's  Rev.  St  1906,  a  38,  i  121.  pro- 
vides that  whoever  fraudulently  utten  any 
receipt  or  other  written  evidence  of  the  de- 
livery of  any  grain,  flour,  pork,  etc,  when 
the  quantity  specified  therein  has  not  in  fact 
been  delivered,  and  is  not  at  the  time  of 
issuing  the  same  still  in  store  and  the  prop- 
erty of  the  person  to  whom  the  receipt  is 
issued,  shall  be  imprisoned  as  therein  pre- 
scribed. Section  125  provldea  that  whoever, 
having  given  any  such  receipt,  shall  sell  <ff 
in  any  manner  remove  firom  the  **platt  of 
storage"  any  such  property  without  tlie  coo- 
sent  of  the  holder  of  the  receipt  shall  be  im- 
prisoned as  therein  prescribed.  Held,  that 
the  words  "wharf  or  'place  of  storage"  or  in 
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any  warehouse,  mill,  store  or  other  build- 
ing," describing  the  place  in  which  the 
property  is  situated,  did  not  limit  the  op- 
eration of  sections  124  and  125  to  buildiu^s 
alone  in  which  goods  were  received  In  store 
for  hire,  but  that  the  same  extended  to  all 
buildings  in  which  goods  were  stored,  wheth- 
er for  hire  or  otherwise,  and  hence  one  who, 
being  the  owner  of  an  elevator,  and  having 
issned  a  receipt  for  grain  therein  also  owned 
by  him,  thereafter  removed  the  same  with- 
out the  consent  of  the  holder  violated  sec- 
tion 125.  McReynolds  v.  People,  82  N.  E. 
945,  949,  230  111.  623. 

PLACE  OF  TRADE 

A  ''place  of  trade*'  is  a  place  devoted  to 
the  business  of  buying  and  selling,  or  of 
plying  some  mechanical  form.  Sharpe  y. 
Hasey,  114  N.  W.  1118,  1119,  134  Wi&  618. 

PLACE  OF  TBLAL 

The  "place  of  trial,"  in  the  Code  provi- 
sions relating  to  actions  involving  title  to 
land,  is  the  place  where  the  action  is  brought 
and  where  the  record  is  preserved  for  the 
guidance  of  those  who  may  be  interested  in 
land  titles.  In  title  4  of  the  Code  the  words 
**place  of  trial"  are  synonymous  with  "ven- 
ue." Weathersbee  v.  Weathersbee,  62  S.  E. 
838,  889,  82  S.  C.  4. 

PLACE  OF  TRUST  OR  PROFIT 

As  used  in  Const  art  14,  |  7,  providing 
that  no  person,  who  shall  hold  any  office  or 
place  of  trust  or  profit  under  the  United 
States,  or  any  department  thereof,  or  under 
the  state,  etc.,  shall  hold  or  exercise  any 
other  ofi3ce  or  place  of  trust  or  profit  imder 
the  authority  of  the  state,  provided,  etc, 
the  terms  **offlce".  and  "place  of  trust"  are 
synonymous,  and  have  reference  to  a  public 
position,  involving  a  delegation  to  the  in- 
dividual of  some  part  of  the  sovereign  func- 
tions of  the  government  to  be  exercised  for 
the  public  benefit  State  v.  Smith,  59  B.  B). 
649,  650,  145  N.  a  47a 

PLACE  OF  WORSHIP 

See,  also.  Place  of  Public  Worship. 

A  public  school  opened  with  prayer  and 
the  reading  without  comment  of  passages 
from  King  James'  translation  of  the  Bible, 
during  which  pupils  are  not  required  to  at- 
tend. Is  not  a  "place  of  worship,"  nor  are  its 
teachers  "ministers  of  religion,"  within  the 
meaning  of  Const  §  5,  providing  that  no  per- 
son shall  be  compelled  to  attend  any  place 
of  worship  or  contribute  to  the  support  of  a 
minister  of  religion.  Hackett  v.  Brooksville 
Graded  School  Dlst,  87  S.  W.  792,  793,  120 
Ky.  aOS,  e9  L.  R.  A.  592,  117  Am.  St  Rep. 
599,  9  Ann.  Gas.  136. 

The  holding  of  morning  exercises  in  the 
public  schools,  consisting  of  the  reading  by 
the  teacher  without  comment,  of  nonsectarlan 
extracts  from  the  Bible,  King  James'  version, 


and  repeating  the  Lord's  Prayer,  and  the 
singing  of  appropriate  songs,  in  which  the 
pupils  are  invited,  but  not  required,  to  Join, 
does  not  convert  the  schools  into  a  place  of 
worship  in  violation  of  Const  art  1,  {  6, 
providing  that  no  one  shall  be  compeUod  to 
support  '*any  place  of  worship,''  the  phrase 
"any  place  of  worship"  meaning  a  place 
where  a  number  of  persons  meet  together 
for  the  purpose  of  worshipping  God.  Church 
V.  BuUock,  109  S.  W.  115,  118,  104  Tex.  1, 
16  L.  B.  A.  (N.  S.)  860. 

PLACE  TO  WORK 

See  Safe  Place  to  Work. 

PLACES  WHERE  REFRESHMENTS  ARE 
SERVED 

Other    places   where   refreshments    are 
served,  see  Other. 

PLACER 

**Tlacera'  are  merely  superficial  de- 
posits,  occupying  the  beds  of  ancient  rivers 
or  valleys,  washed  down  from  some  vein  or 
lode."  Northern  Pac.  R.  Co.  v.  Soderberg, 
23  Sup.  Ct  865,  367,  188  U.  8.  532,  47  L.  £d. 
576. 

The  term  "placer,"  as  used  In  Act  July 
9,  1870,  permitting  the  entry  of  placer  claims, 
contemplates  merely  superflclal  deposits  oc- 
cupying the  beds  of  ancient  rivers  or  valleys 
washed  down  from  some  vein  or  lode. 
Northern  Pacific  R.  Co.  v.  Soderberg,  23  Sup. 
Ct  365,  367,  188  U.  S.  526,  47  L.  Ed.  575. 

Lode  dlstinciiislied 

A  "placer"  is  earth,  sand,  or  gravel  con- 
taining valuable  mineral  in  particles,  as  dis- 
tinguished from  a  lode  which  is  a  solid  vein 
of  metal.  They  are  two  distinct  things  and 
not  two  different  states  of  the  same  thing, 
and  hence  a  reservation  from  sale  of  one 
of  these  things  leaves  nothing  to  the  deter- 
mination of  the  state's  sales  agent  McCarter 
V.  Sooy  Oyster  Co.,  75  Atl.  211,  215^  78  N.  J. 
Law,  394. 

PLACER  GOLD 

As  merchandise,  see  Merchandise. 

PLACER  LOCATION 

A  "placer  location"  is  the  location  in  ac- 
cordance with  the  acts  of  Congress  of  a 
tract  of  land  for  the  mineral-bearing  or  oth- 
er valuable  deposits  upon  or  within  it  that 
are  not  found  in  lodes  or  veins  in  rock  in 
place.  Webb  v.  American  Asphaltum  Mln. 
Co.,  157  Fed.  203,  204,  84  O.  C.  A.  651. 

"A  •placer  location*  is  not  a  location  of 
lodes  or  veins  underneath  the  surface,  but 
is  simply  a  claim  of  a  tract  or  parcel  of 
ground  for  the  sake  of  loose  deposits  of  min- 
eral upon  or  near  the  surface.  A  lode  or 
vein  may  be  known  to  exist  at  the  time  of 
the  placer  location  or  not  known  until  long 
after  the  patent  therefor  has  been  issued. 
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There  being  no  necessary  connection  between 
the  placer  and  the  vein,  CJongress  ♦  ♦  • 
has  provided  that  In  an  application  for  a 
placer  patent  the  applicant  shall  inclnde  any 
vein  or  lode  of  which  he  has  possession,  and 
that  if  he  does  not  make  such  inclusion  the 
omission  is  to  be  taken  as  a  conclusive  dec- 
laration that  he  has  no  right  of  possession 
of  such  vein  or  lode.  If,  however,  no  vein 
or  lode  within  the  placer  claim  is  known 
to  exist  at  the  time  the  patent  is  issued,  tGen 
the  patentee  takes  title  to  any  which  may  be 
subsequently  discovered."  Clipper  Mln.  Ck>. 
V.  Eli  Mining  &  Land  Co.,  24  Sup.  Ct.  632, 
635,  194  U.  S.  220,  48  L.  Ed.  944. 

PLAIN 

PLAIN  GLASS  BOTTLES 

The  provision  in  Tariff  Act  July  24, 1897, 
c.  11,  f  1,  Schedule  B.  par.  99,  30  Stat  156, 
for  '*plain**  glass  bottles,  held  not  to  include 
fancy  bottles  with  metal  mountings.  Mark 
Cross  Co.  V.  United  States,  150  Fed.  610,  611. 

PLAIN  IMPLICATION 

The  phrases  "plain  Implication"  and 
"necessary  implication"  have  exactly  the 
same  meaning  when  used  in  reference  to  the 
construction  of  deeds.  By  these  is  not  meant 
a  physical  necessity,  but  a  logical  necessity. 
Where  a  clause  is  enlarged  in  its  effect  be- 
yond the  import  of  the  words  used  on  the 
theory  of  an  intent  established  by  an  implica- 
tion, it  must  be  necessary  to  so  enlarge  it 
in  order  to  give  effect  to  the  plain  and  ex- 
press provisions  of  other  clauses,  or  the 
probability  of  intent  must  be  so  strong  that 
the  contrary  thereof  cannot  be  supposed. 
Griffin  v.  Fairmont  Coal  Co.,  93  S.  B.  24,  66, 
59  W.  Va.  480,  2  L.  R.  A.  (N.  8.)  1115. 


come,  to  ascertain  if  a  train,  which  might 
endanger  him,  was  coming,  and  If  the  traio 
which  injured  him  was  in  plain  sight  from 
the  point  where  it  was  his  duty  to  look,  and 
the  circumstances  suggested  a  reasonable 
probability  of  danger,  an  attempt  to  cms 
was  negligence,  mean  nothing  more  than  that 
the  train  was  within  the  range  of  plaintiff's 
sight,  had  he  been  looking  in  that  directioD, 
and  so  are  unobjectionable.  Case  ▼.  Chicago 
Great  Western  By.  Co.,  126  N.  W.  1037, 1040, 
147  Iowa,  747. 

PLAIN,     SPEEBT,     AND     ADEQUATB 


The  "plain  meaning"  of  language  used 
in  correspondence  or  other  contract  writing 
is  simply  the  meaning  of  the  people  who 
did  not  write  the  document,  and  to  insist 
that  the  language  used  in  the  writing  must 
be  given  this  "plain  meaning"  involves  the 
fallacy  of  assuming  that  there  is  or  ever 
can  be  some  one,  real,  or  absolute  meaning. 
There  can  be  only  some  person's  meaning, 
and  that  person's  meaning  the  law  is  seeking 
Is  the  writer  of  the  document  New  Roads 
OilmiU  ft  Mfg.  Co.  V.  Kline,  Wilson  ft  Co., 
154  Fed.  296,  803,  83  C.  C.  A.  1  (dUng  4 
Wig.  I  2462). 


See  Paper  Envelopes. 

PLAIN  SIGHT 

The  words  **plain  sight"  in  an  instruc- 
tion in  a  railroad  crossing  accident  case, 
that  it  was  plaiutiff*s  duty  when  he  arrived 
at  a  point  from  which  a  train  could  be  seen 
to  take  reasonable  precautions,  by  looking 
in  the  direction  from  which  a  train  might 


Riverside  City  Charter  (St.  1907,  p.  I330> 
f  193,  creates  a  police  court,  and  gives  it 
Jurisdiction,  concurrent  with  ttie  jnstiee** 
court,  of  all  civil  actions  and  proceedings 
arising  within  the  city  limits.  Defendant  In 
an  action  in  that  court  to  recover  on  a  note, 
after  his  demurrer  for  want  of  Jurlsdlctioii 
had  been  overruled,  applied  for  a  writ  of 
prohibition  against  the  police  court  and  the 
Judge  thereof.  Code  Civ.  Pioc  f  1102,  de- 
fines the  writ  of  prohibition  and  Its  effect 
Section  1108  provides  that  the  writ  may  be 
issued  to  an  inferior  tribunal  In  all  cases 
where  there  Is  not  a  "plain,  speedy,  and  ade- 
quate remedy**  In  the  ordinary  coarse  of  law, 
and  section  974  gives  an  appeal  from  the 
Judgment  of  a  Justice's  or  police  court  Held, 
that  the  prohibition  was  properly  denied,  be- 
cause under  section  074  the  applicant  had  a 
plain  and  adequate  remedy  at  law  by  appeal. 
Simpson  V.  Police  Court  of  City  of  RlTenide^ 
117  Pac.  553,  554,  100  CaL  63a 

PLAIN  VIEW 

Where  a  saloon  was  conducted  In  the 
basement  of  a  building,  and  the  bar  was 
so  arranged  that  It  commenced  85  feet  from 
the  nearest  part  of  the  sidewalk,  and  the 
tops  of  the  windows  were  but  4  feet  above  the 
walk,  it  did  not  comply  with  the  mulct  law, 
requiring  that  the  bar  should  be  established 
'*in  plain  view  of  the  stveet,"  Qnobstmcted 
by  screens,  blinds,  or  other  devices.  "PUId 
view"  of  the  bar  means  plain  view  from  Che 
street  or  sidewalk  used  by  pedestrians  in 
the  usual  and  ordinary  way.  McCoU  v.  Ral- 
ly ft  Fisher,  103  N.  W.  972,  073,  127  Iowa. 
633. 

PLAINLT 

A  warranty,  indorsed  on  a  policy  and  re> 
ferred  to  in  the  body  thereof  as  Indorsed 
thereon,  is  plainly  expressed  In  the  poUcy, 
within  Code  1907,  |  4579,  forbidding  war- 
ranties or  other  stipulations  of  the  applica- 
tion to  be  made  a  part  of  the  policy  by  refer- 
ence, but  must  be  '^plainly  expressed  there- 
in.*' Hunt  V.  Preferred  Accident  Ina  Co.  of 
New  York,  55  South.  201,  202, 172  Ala.  442. 

The  requirement  that  notice  that  a  dic- 
tionary, on  which  the  copyright  has  run  out 
is  not  published  by  the  original  publisher 
should  be  "plainly  printed*"   means  that  It 
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should  be  printed  with  the  Intention  to  be 
read  and  understood.  6.  &  C.  Merrlam  Co. 
▼.  Saalfield,  198  Fed.  869»  370,  117  C.  a  A« 
245. 

PLAINTIFF 

See  Equitable  Plaintiff;  Legal  Plaintiff. 

The  ''plaintiff"  is  a  constituent  part  of 
every  court,  and  is  the  one  who  complains  of 
injury  done.  Accousi  v.  G.  A.  Stowers  Fur- 
niture Co.  (Tex.)  83  S.  W.  1104, 1105. 

In  actions  at  law,  the  complaining  party 
is  usually  known  as  ''plaintiff."  Motley, 
Green  &  Co.  v.  Detroit  Steel  &  Spring  Co., 
161  Fed.  389,  393. 

A  "plaintiff"  is  the  person  who  in  a  per- 
sonal action  seeks  a  remedy  in  a  court  of 
justice  for  an  injury  to,  or  a  withholding 
of,  his  rights.  Burrell  v.  United  States,  147 
Fed.  44,  46,  77  C.  C.  A.  808. 

The  "plaintiff'*  in  a  case  is  the  actor; 
the  one  who  invokes  the  aid  of  the  law  and 
puts  its  machinery  in  motion  to  establish 
a  right  or  redress  a  grievance.  On  him  nec- 
essarily rests  the  burden  of  prosecuting  the 
suit  without  unnecessary  or  unreasonable 
delay.  Latta  v.  Wiley  (Tex.)  92  S.  W.  433, 
437. 

"In  condemnation  proceedings,  the  words 
'plaintiff'  and  'defendant'  can  be  used  only 
in  an  uncommon  and  liberal  sense.  The 
plaintiff  complains  of  nothing.  The  defend- 
ant denies  no  past  or  threatened  wrong. 
Both  parties  are  actors ;  one  to  acquire  title, 
the  other  to  get  as  large  pay  as  he  can." 
Metropolitan  Water  Co.  v.  Kansas  City,  164 
Fed.  738,  745  (citing  Mason  City  &  Ft  D.  R. 
Co.  V.  Boynton,  27  Sup.  Ct  321,  204  U.  S.  576, 
51  L.  Ed.  629). 

In  a  complaint  for  personal  injuries,  and 
resulting  in  the  death  of  plaintiff's  intestate, 
the  inadvertent  use  of  the  word  "plaintiff" 
in  one  instance  in  a  paragraph,  in  which  in 
all  other  instances  the  words  "plaintiff's  in- 
testate" were  used,  did  not  render  the  com- 
plaint meaningless  and  fatally  defectiva 
King  V.  Mall  &  Express  Co.,  98  N.  Y.  Supp. 
891,  892,  113  App.  Div.  90. 

Defendant  demanding  set-off  or  eonn- 
terelaiat 

Though,  by  a  state  statute,  the  word 
"plaintiff"  embraces  a  defendant  who  de- 
mands a  set-off  or  counterclaim,  "plaintiff," 
In  a  suit  in  a  court  of  such  state,  is  not  to 
become  theoretically  or  constructively  a  de- 
fendant, entitled  to  the  removal  of  the  cause 
under  the  federal  statute.  Illinois  Central 
H.  Co.  ▼.  A.  Waller  k  Co.,  164  Fed.  358,  361. 

As  plaintiff  in  ozeention 

The  "plaintiff"  referred  to  in  Rev.  St 
1892,  §  1200,  providing  that  in  claim  proceed- 
ings, if  the  verdict  is  for  the  "plaintiff,"  the 
court  shall  enter  Judgment  awarding  a  re- 
covery by  the  "plaintiff"  from  the  defend- 


ant and  his  sureties,  means  the  '1;»laintiff" 
in  execution.  Strobhar  v.  Jesse  French 
Piano  &  Organ  Co.,  37  South.  177,  178,  48 
Fla.  158, 

As  plaintiff's  aceat 
Under  Civ.  Code  1895,  |  4130,  permitting 
the  veriflcatlon  of  an  account  by  the  plain- 
tiff, the  term  "plaintiff"  Includes,  by  neces- 
sary implication,  plaintiff's  agent  Coffee  v. 
McGaekey  Register  Co.,  66  8.  B.  1032,  1034, 
7  Ga.  App.  425. 

Oonstmed  In  plnral 

The  word  "plaintiff,"  in  an  instruction 
in  an  action  in  which  there  are  two  plaintiffs, 
is  not  necessarily  misleading,  but  the  Jury 
must  understand  the  word  to  mean  the  par- 
ties bringing  the  action.  Citizens'  Gas  &  Oil 
Min.  Co.  V.  Whipple,  69  N.  B.  557,  560,  32 
Ind.  App.  203. 

Code  Civ.  Proc.  f  417,  requires  a  sum- 
mons to  be  subscribed  by  "plaintiff's  attor- 
ney," who  must  add  to  his  signature  his  of- 
fice address;  and  section  418  prescribes,  as 
part  of  the  form  of  a  summons,  the  words, 
"You  are  hereby  summoned  *  *  *  to 
serve  a  copy  of  your  answer  on  the  plain- 
tiff's 'attorney.' "  Held,  that  the  use  of  the 
singular  form  of  the  word  "attorney"  does 
not  indicate  that  there  can  be  no  more  than 
one  "attorney"  on  the  plaintiff's  side  of  the 
case;  the  use  of  the  word  being  no  more 
significant  than  the  use  of  the  singular  form 
of  the  word  "plaintiff's."  In  either  case  the 
singular  is  used  as  the  simple  and  natural 
mode  of  the  expression  without  any  intent 
to  exclude  the  plural  but  to  embrace  it. 
Jones  V.  Conlon,  95  N.  Y.  Supp.  255,  206,  48 
Misc.  Rep.  172. 

PLAITS 

See  Straw  Braids  or  Plaits. 

PLAN 

See    European    Plan;    Gross    Premium 
Plan;  Installment  Premium  Plan. 

"The  word  'plan,*  in  speaking  of  a  pub- 
lic work,  is  ordinarily  used  to  describe  the 
general  plan  or  system  of  work."  Bowdeu 
V.  Kansas  City,  77  Pac.  573,  575,  69  Kan.  587, 
66  L.  R.  A.  181,  105  Am.  St  Rep.  187,  1  Ann. 
Cas.  055  (citing  Johnston  v.  District  of  Co- 
lumbia, 6  Sup.  Ct  923, 118  U.  S.  19,  30  L.  Ed. 
75). 

A  "plan,"  when  applied  to  a  building,  is 
an  architectural  drawing  representing  the 
horizontal  sections  of  the  various  floors  or 
stories  of  the  building,  the  disposition  of 
apartments  and  walls,  with  the  situation  of 
the  doors,  windows — In  fact,  represents  the 
different  stories  as  they  are  to  be  built,  and 
the  whole  as  it  will  appear  when  completed. 
Nave  V.  McGrane,  113  Pac.  82,  85,  19  Idaho, 
111. 
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Speoifioationi  distiiisaislied 

"Plans*'  may  be  Important,  or  even  neces- 
sary, to  Indicate  the  methods  to  be  followed 
and  the  results  to  be  accomplished  in  carry- 
ing out  a  building  contract  But  there  is  a 
distinction  between  them  and  specifications 
that  provide  for  the  kinds,  quality,  and  quan- 
tity of  materials  to  be  used  and  the  work  to 
be  done,  and  the  time  and  manner  of  doing 
it,  without  which  the  contract  would  be  in- 
complete and  ineffective.  They  are  not  in 
the  same  sense  nor  to  the  same  extent  an 
integral  part  of  the  contract  Their  office 
is  rather  to  illustrate  and  explain  what  is  to 
be  done.  In  order  to  sustain  a  mechanic's 
Uen,  specifications  which  are  expressly  made 
a  part  of  the  contract,  or  are  referred  to  as 
a  part  thereof,  must  be  filed  with  the  con- 
tract; but  the  plans  of  the  work,  not  being, 
like  the  specifications,  an  integral  part  of  the 
contract,  need  not  be  filed.  Knelly  v.  Ilor- 
wath,  57  Ati.  957,  958,  208  Pa.  487. 

The  word  "plans,"  as  used  in  Rev.  St. 
1899,  §  5859,  as  amended,  requiring  contracts 
for  street  improvements  to  be  let  to  the  low- 
est bidder  on  plans  and  specifications  filed 
with  the  city  clerk,  means  a  profile,  drawing, 
or  picture  showing,  in  a  general  way,  the 
character  of  the  work,  while  "specifications" 
means  a  detailed  statement  of  the  character 
of  the  improvements,  the  purpose  of  the  pro- 
vision being  that  by  filing  plans  and  specifi- 
cations information  would  be  furnished  to 
enable  bidders  to  intelligently  figure  the 
cost;  and,  where  there  was  nothing  compli- 
cated or  difficult  to  understand  about  grading 
or  paving  the  street  to  be  improved,  and  all 
the  details  of  the  work  were  fully  stated, 
both  in  the  ordinance  authorizing  it  and  in 
the  specifications  filed,  the  omission  to  file 
plans  did  not  invalidate  the  contract  Mc- 
Coy V.  Randall,  121  S.  W.  31,  34,  222  Mo.  24. 

PLANS  AND  SPECIFICATIONS 

Where  a  county  board  empowered  a 
committee  to  investigate  and  report  regarding 
"the  best  manner  of  raising  funds"  for  the 
construction  of  a  new  courthouse,  and  to 
make  recommendations,  and  a  report  in  writ- 
ing, together  with  plans  and  specifications, 
on  or  before  a  specified  date,  such  commit- 
tee had  no  authority  to  decide  to  build  the 
courthouse,  nor  to  employ  architects  to  pre- 
pare "working  plans  and  specifications,**  but 
only  preliminary  plans  and  specifications 
for  the  information  of  the  board.  Kinney  v. 
Manitdwoc  County,  Wis.,  135  Fed.  491,  494, 
68  C.  C.  A.  203. 

"Plans  and  specifications"  are  "in  no 
sense  to  be  confused  with  a  'preliminary  sur- 
vey and  estimate  of  cost*  They  are  entirely 
distinct  and  dissimilar  things.  The  one  is 
only  a  measurement  and  survey  of  the  terri- 
tory to  be  covered  by  the  contemplated  plant 
and  an  approximate  estimate  of  cost.  The 
other  is  an  accurate,  detailed  working  plan. 


showing  materials  to  be  used  and  manner  of 
construction.*'  Hence  an  engineer,  who  pre- 
pared plans  and  specifications  for  the  erec- 
tion of  a  waterworks  system  under  an  agree- 
ment to  be  paid  a  percentage  of  the  cost  of 
the  plant,  may,  when  the  project  is  aban- 
doned, recover  for  the  services  actually  per- 
formed in  preparing  such  plans  and  specifi- 
cations. Jenks  V.  Town  of  Terry,  40  South. 
641,  88  Miss.  364. 

PLANING  MILL 

PIiANINO  MUX  BUHiIIINO 

In  a  policy  covering  a  planing  mill  and 
additions,  where  a  shaft  from  an  engine  room 
furnished  the  motive  power  to  the  mlU,  and 
where  the  shavings  from  the  mill  were  car- 
ried by  machinery  to  the  engine  house,  and 
the  buildings  and  machinery  were  not  only 
connected,  but  inseparable,  the  words  "plan- 
ing mill  building**  would  seem  to  be  broad 
enough  to  include  the  engine  room.  Guthrie 
Laundry  Co.  v.  Northern  Assur.  Co.  of  Lon- 
don, 87  Pac.  649,  651,  17  Okl.  571,  10  Ann. 
Cas.  936  (quoting  Home  Mut  Ins.  Co.  v.  Roe^ 
36  N.  W.  594,  71  Wis.  33). 

PLANK 

As  weapon,  see  Weapon. 

PUNK  LINOLEUM     . 

"Plank  linoleum,"  made  by  mnning  up- 
on the  burlap  foundation  paste  of  two  colora 
in  stripes  of  equal  width,  a  process  differing 
from  that  employed  in  making  Inlaid  linole- 
um, is,  under  Tariff  Act  July  24.  1897,  a  11, 
f  1,  Schedule  J,  par.  337,  30  Stat  180,  duti- 
able as  "linoleum  •  ♦  *  figured  or 
plain,"  rather  than  as  '*inlaid  linoleum.** 
"Plank  linoleum"  is  made  by  running  upon 
the  burlap  paste  of  two  colors  in  stripes  of 
equal  width.  The  •  paste  is  prevented  by 
machinery  from  mixing,  and  establishes  be< 
tween  the  stripes  a  fairly  definite  Une.  Pres- 
sure follows  immediately  upon  the  applica- 
tion of  the  paste  to  the  burlap.  The  effect 
produced  somewhat  resembles  a  floor  laid  In 
alternate  planks  of  different  woods.  Unlled 
States  V.  Scott  &  West,  164  Fed.  285-287. 

PLANT  (VERB) 

"'Planting*  means,  in  'oystennmn*! 
phraseology,'  as  counsel  say,  'depositing  with 
the  intent  that  the  oysters  shall  remain  un- 
til they  are  fattened.' "  McCready  v.  Virgin- 
ia, 94  U.  S.  891,  897,  24  U  Bd.  24& 

PLANT 

See  Deciduous  Plant;  Manufacturing 
Plant;  Pottery  Plant;  Waterworks 
and  Electric  Light  Plant;  Ways, 
Works,  Machinery,  or  Plant 
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The  tools,  machinery,  and  artldee  em- 
ployed by  snbcontractors  in  the  work  of  con- 
fitrncting  a  subway  is  known  as  a  "plant*' 
McCabe  v.  Hunt,  82  N.  T.  Supp.  064,  666,  40 
Misc.  Rep.  466. 

Substances  used  in  dressing  a  pulley  belt 
In  a  manufacturing  plant  to  keep  the  belt 
from  slipping  are  a  part  of  the  "plant,**  with- 
in the  employer's  liability  act.  Kiddle  v.  Bes- 
semer Sou  Pipe  Co.,  54  South.  525,  626,  170 
Ala.  650. 

Under  Employer's  lilablUty  Act,  subd.  1, 
making  a  master  liable  for  a  defect  in  the 
ways,  works,  machinery,  and  plant,  a  ladder 
used  in  doing  the  master's  work  is  a  part  of 
the  *^plant,"  and  the  master  is  liable  for  in- 
juries caused  by  a  defect  In  it  Grasselll 
Chemical  Co.  v.  Davis,  52  South.  35,  37,  166 
Ala.  471. 

A  ladder  used  by  a  master  in  pursuit  of 
his  business  as  a  contractor,  engaged  In  the 
construction  of  a  building,  is  a  part  of  his 
**plant"  within  the  liability  act,  providing 
that,  when  a  servant  Is  injured  in  the  busi- 
ness of  the  master,  the  master  is  liable,  as  if 
the  servant  were  a  stranger,  when  the  injury 
is  caused  by  a  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  connected 
with  or  used  in  the  business  of  the  master. 
Huyck  v.  McNerney,  50  South.  026-029,  163 
Ala.  244. 

A  servant  injured  by  a  defect  in  chain 
tongs  used  on  a  pipe  machine  may  recover 
under  Liabor  Law,  §  202,  as  nmcnded,  pro- 
viding that  if  an  emifloy§  while  exercising 
ordinary  care  is  injured  by  reason  of  any 
defect  in  the  condition  of  the  ways,  works, 
machinery  or  plant  of  his  employer  he  may 
recover ;  chain  tongs  being  a  part  of  the  mas- 
ter's plant,  the  term  "plant"  in  its  ordinary 
sense  including  whatever  apparatus  other 
than  stock  in  trade  an  employer  uses  to  car- 
ry on  his  business.  McKeon  v.  Proctor  & 
(Jamble  Mfg.  Co.,  135  N.  Y.  Supp.  201,  294, 
76  Misc.  Kep.  590. . 

The  word  "plant"  in  Code  1806,  |  1740, 
declaring  that  a  master  is  liable  for  any  in- 
jury to  his  servant  caused  by  any  defect  in 
the  ways,  works,  machinery,  or  plant,  com- 
prises whatever  apparatus,  fixtures,  or  tools 
a  master  uses  in  his  business.  Any  injury 
resulting  to  an  employ^  from  the  negligence 
of  the  employer,  or  of  another  employ^  in- 
trusted by  the  common  master  with  the  du- 
ty of  seeing  that  his  plant  Is  in  proper  con- 
dition, in  not  providing  suitable  tools,  imple- 
ments, or  appliances,  or  in  allowing  such 
tools,  implements,  or  appliances  to  be  in  a 
defective  condition  is  within  such  provision. 
Sloss-ShefTeld  Steel  &  Iron  Co.  v.  Mobley, 
36  South.  181t  184,  130  Ala.  425. 

Tlie  word  "plant,"  as  used  in  the  me- 
chanic's lien  act,  means  property  owned  or 
used  in  carrying  on  some  trade  or  business, 
and  cannot  be  applied  to  a  row  of  buildings, 


where  the  only  business  carried  on  is  house- 
keeping. Todd  V.  Gernert,  72  Atl.  240,  223 
Pa.  103. 

Mechanic's  Lien  Law  June  4,  1001  (P. 
L.  432)  I  2,  provides  that  every  improvement 
and  the  curtilage  pertinent  thereto  shall  be 
subject  to  a  Hen  for  debts  due  the  contractor 
or  subccmtractor  in  the  erection  or  removal 
thereof.  Section  8  declares  that  the  curtilage 
shall  include  other  structures,  whether  new- 
ly erected  or  altered,  and  forming  part  of  a 
single  business  or  residential  plant  Section 
32  provides  that  a  single  daim  may  be  filed 
against  more  than  one  structure  if  they  are 
all  Intended  to  form  part  of  one  plant  Held, 
that  where  a  contractor  with  two  distinct 
contracts  for  building  a  house  and  garager  on 
adjoining  lots  belonging  to  the  same  owner, 
submitted  two  separate  lots  of  materials  to  a 
subcontractor  at  different  times,  who  fur- 
nished the  materials,  the  subcontractor  can- 
not file  one  lien  against  both  structures.  The 
word  "plant,"  in  section  12,  Act  June  4,  1901 
(P.  L.  437),  is  used  in  its  commercial  sense, 
as  property  owned  or  used  in  caiTying  on 
some  trade  or  business.  Schively  v.  Radell, 
76  AU.  209,  211,  227  Pa.  434. 

Where  an  agreement  indemnifying  a  con- 
tractor's surety  provided  that,  in  the  event 
of  the  contractor's  b^ng  unable  to  complete 
the  contract  the  contractor  thereby  assigned 
such  "plant"  as  the  contractor  then  owned 
or  had  upon  the  work  to  the  surety,  the  term 
"plant"  was  sufficient  to  include  lumber  and 
other  materials  intended  for  use  in  the  build- 
ing in  process  of  erection,  together  with 
horses,  carts,  and  harnesses  used  in  connec- 
tion with  the  work.  Wood  v.  United  States 
FideUty  &  Guaranty  Co.,  143  Fed.  424,  425. 

"Plant,"  as  applied  to  a  factory,  is  de- 
fined by  the  Century  Dictionary  to  consist 
of  "the  fixtures,  machinery,  tools,  apparatus, 
appliances,  etc.,  necessary  to  carry  on  any 
trade  or  mechanical  business  or  any  mechan- 
ical operation  or  process."  mie  Standard 
Dictionary  defines  it  as  "a  set  of  machines, 
tools,  etc.,  necessary  to  conduct  a  mechanical 
business,  often  including  the  buildings  and 
grounds  or,  in  case  of  a  railroad,  the  rolling 
stock,  but  not  including  material  or  product; 
hence  the  permanent  appliances  needed  for 
any  institution,  as  a  post  office."  The  Im- 
perial Dictionary  defines  the  word  to  mean: 
"The  fixtures,  machinery,  tools,  apparatus, 
etc.,  necessary  to  carry  on  any  trade  or  me- 
chanical business.  The  locomotives,  car- 
riages, vans,  trucks,  etc.,  constitute  the  plant 
of  a  railway."  In  the  Encyclopedic  Diction- 
ary, the  word  is  defined:  "The  tools,  ma- 
chinery, apparatus,  and  fixtures  used  in  a 
particular  business;  that  which  Is  necessary 
to  the  conduct  of  any  trade  or  mechanical 
business  or  undertaking."  Webster's  Inter- 
national Dictionary  defines  it:  "The  whole 
machinery  and  apparatus  employed  in  car- 
rying on  a  trade  or  mechanical  business; 
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also  sometimes  Including  real  estate  and 
whatever  represents  Investment  of  capital 
In  the  means  of  carrsrlng  on  a  business,  but 
not  including  material  worked  upon  or  finish- 
ed products;  as  the  plant  of  a  foundry,  mill, 
or  railroad."  "It  wlU  be  noticed  that  the 
only  definition  Including  real  estate  is  found 
in  Webster's  International  Dictionary,  and 
there  it  is  qualified  by  the  word  'sometimes.' 
That  there  may  be  instances  in  which  courts 
will  hold  real  estate  to  be  a  part  of  a  plant 
cannot  be  doubted.  The  ground  occupied  by 
the  factory  or  mill,  or  even  that  part  ad- 
Joining  the  factory  used  for  offices  or  ware* 
houses,  may  be  treated  as  a  part  of  the  plant, 
but  a  large  tract  of  land,  mUes  from  the 
plant  proper,  to  be  used  for  the  purpose  of 
raising  the  raw  material  for  use  in  the  fact- 
tory,  has  never  been  held  to  be  a  part  of  the 
plant"  Old  Colony  Trust  Go.  v.  Standard 
Beet  Sugar  Co.,  150  Fed.  677,  680. 

A  corporation  was  empowered  to  manu- 
facture, sell,  and  distribute  electricity  for 
lighting,  heating,  and  manufacturing  purpos- 
es in  two  townsy  and  to  maintain  a  dam  on  a 
river,  and  take  as  for  public  use  any  water 
rights  or  land,  and  to  flow  any  lands  to  con- 
struct its  dam  and  the  establishment  of  its 
plant,  but  not  to  flow  any  mill  privilege.  It 
was  empowered  to  transmit  electric  power 
in  said  town  in  such  manner  as  might  be  ex- 
pedient, and  to  erect  poles  and  wires.  The 
town  and  the  corporation  were  authorized  to 
contract  for  public  Ighting.  Held,  that  the 
word  "plant"  in  defendant's  charter  Included 
its  poles  and  wires.  Brown  v.  Gerald,  61  Atl. 
785,  786,  100  Me.  861,  70  K  R.  A  472,  100 
Am.  St  Hep.  526. 

"Plant"  is  "the  flxtures,  machinery, 
tools,  apparatus,  appliances,  etc.,  necessary 
to  carry  on  any  trade  or  mechanical  busi- 
ness, or  any  me<^anical  operation  or  pro- 
cess." In  its  ordinary  sense  it  "Includes 
whatever  apparatus  is  used  by  a  business 
man  in  carrying  on  his  business,  «  •  « 
all  goods  and  chattels  fixed  or  movable,  alive 
or  dead,  which  he  keeps  for  permanent  em- 
ployment in  his  business."  Where  plaintiff's 
agent,  when  taldng  an  order  from  defendant 
for  an  engine  with  connections,  was  present 
at  defendant's  well,  wherein  was  installed  a 
pump,  invented  by  defendant,  and  knew  that 
defendant  desired  to  obtain  power  to  utilize 
the  pump  in  raising  water  to  irrigate  his 
crop,  the  word  "plant,"  in  the  provision  of 
the  order  that  payment  shall  be  as  soon  as 
"plant"  is  running  in  good  order,  will  be 
held  to  cover  and  include  the  pump  as  well 
as  the  engine;  its  operation  being  essential 
to  accomplish  the  purpose  desired.  Scott 
Supply  &  Tool  Co.  V.  Roberts,  03  Pac.  1123, 
1124,  42  Colo.  280  (quoUng  and  adopting  the 
definitions  in  Cent  Diet). 

Of  railroad 

Rev.  St  Ind.  |  7083,  provides  that  every 
railroad  or  other  corporation,  except  munic- 


ipal, operating  In  the  state,  shall  be  liable  in 
damages  for  personal  injury  suffered  by  any 
employ^  whUe  in  its  service,  where  such  in- 
jury is  suffered  by  reason  of  any  defect  in 
the  condition  of  "ways,  works,  plant,  tools, 
and  machinery  connected  with  or  in  use  in 
the  business  of  such  corporation,"  if  the  ^n- 
ploy6  so  injured  Is  in  the  exercise  of  dna 
care  and  diligence*  and  the  defect  Is  the  re- 
sult of  negligence  on  the  part  of  the  corpora- 
tion  or  some  person  intrusted  by  it  with  the 
duties  of  keeping  such  part  of  its  plant  in 
proper  condition.  Held,  that  a  temporary 
scaffold  constitutes  a  part  of  the  plant  of  a 
railroad  corporation,  within  the  meaning  of 
such  act  Cleveland,  C,  C.  &  St  L.  By.  Co. 
V.  Austin,  127  lU.  App.  281,  284. 

PLANTATION 

Where  a  reservation  in  a  timber  deed 
provided  that  the  vendors  should  have  the 
ris^t  to  use  such  timber  from  the  land  as 
might  be  necessary  for  ordinary  plantation 
purposes  connected  with  the  land,  not  in- 
cluding the  right  to  dear  any  of  the  land, 
the  grantors  or  those  claiming  under  them 
were  entitled  to  use  the  timber  for  evor  oth- 
er ordinary  plantation  purpose,  than  dear* 
ing  any  part  of  the  land,  etc,  conatrolng  the 
word  "ordinary**  in  its  usual  acceptation  as 
"common,"  "usual,"  ''conunon  occurrence^* 
"usual  practice,"  and  the  word  "plantatkm" 
as  a  cultivated  estate^  a  large  farm  for  rais- 
ing the  different  products  of  agriculture. 
Midland  Timber  Co.  v.  Peguee,  76  a  B.  32, 
34,  93  S.  C.  82. 

PLANTER 

A  "planter^  Is  one  who  is  engaged  In 
the  business  of  producing  crops  from  tbe 
soil,  and  it  is  immaterial  whether  he  sows 
and  reaps  with  his  own  hand,  with  the  hand 
of  a  tenant  the  hand  of  a  cropper,  or  the 
hand  of  a  hired  laborer.  Butler,  Stevens  k 
Co.  V.  Georgia  &  A.  Ry.Co.,  47  S.  B.  820t 
322, 119  Ga.  959. 

PLANTS 

In  construing  the  provision  in  Tariff  Act 
Aug.  27,  1894,  c  349,  |  1,  Schedule  O,  par. 
284%,  28  Stat  625,  for  "lily  of  the  valley 
♦  •  •  plants  used  for  forcing,**  held  that 
lily  of  the  valley  roots,  sprouted,  which  are 
imported  for  forcing,  are  dutiable  thereun- 
der, being  included  within  the  term  "plants,** 
in  a  popular  sense,  though  not  tedmlcally. 
McAllister  y.  United  States,  147  Fed.  773. 


Mf|44iliit«t 


PLASTERER 

As  machinist, 

PLASTIC 

Where  a  term  is  defined  in  a  patent,  that 
la  the  construction  to  b«  given  it^  rather 
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than  the  deflnitloii  fotmd  In  the  dictionaries; 
and  held,  therefore,  in  a  patent  for  the  in- 
terior flre-flnishlng  of  the  glass  article  which 
provides  that  it  is  to  he  subject  to  the  fire 
blast  when  in  a  ''plastic^'  condition,  by  this 
term  according  to  the  patent  is  meant  before 
tbe  imperfections  imparted  to  the  inner  sur- 
face of  the  mold  by  the  plunger  have  become 
permanent  by  the  formation  of  a  glaze. 
Blair  ▼.  Jeannette-McKee  Glass  Works,  101 
Fed.  356,  356. 

PLAT 

A  '*plat"  is  a  representation  of  land  on 
paper,  appealing  to  the  eye  by  means  of  lines 
and  memoranda  rather  than  by  words. 
Thompson  t.  HiU»  73  S.  E.  640,  64A,  137  Ga. 
308. 


The  term  'flatted,"  as  used  in  Bums' 
Ann.  St.  1901, 1  8658,  giving  the  councU  of  a 
dty  Jurisdiction  of  a  proceeding  to  annex 
platted  territory,  means  legal  plats  executed 
for  town  purposes  as  provided  by  sections 
4411,  4413.  Ernsperger  v.  City  of  Misha- 
waka,  80  N.  B.  543,  544,  168  Ind.  253. 

PIiATTED  IiOT 

Lot  as  including,  see  Lot 

PLATE 

See  Saw  Plates;  Steel  Plates. 

PLATE  IBON 

In  construing  the  provisions  for  "plate 
iron  or  steel  sheared,"  and  for  "sheared 
•  •  •  shapes,''  found  respectively  in  par- 
agraphs 126,  135,  Schedule  0,  i  1,  Tariff  Act 
July  24,  1807,  a  11,  30  Stat  159,  161,  held, 
that  the  former  was  intended  to  cover  stock 
plates  of  a  general  commercial  shape  and  for 
ordinary  use,  and  the  latter  something  not  in 
general  stock,  but  sheared  to  a  particular  or 
given  shape,  and  that  certain  sheets  of  steel, 
cut,  according  to  a  sketch,  and  for  a  special 
purpose,  to  a  specific  shape,  varying  very 
slightly  from  a  rectangle,  are  within  the  lat- 
ter provision.  In  re  F.  B.  Vandegrift  &  Co., 
139  Fed.  790,  792 ;  United  States  v.  Yander- 
grif  t  142  Fed.  448,  73  C.  O.  A.  564. 


In  printing,  a  't>laten"  is  the  flat  part  of 
a  press  wliich  comes  down  upon  the  form  and 
by  which  the  impression  is  made.  A  plat- 
en press  is  any  form  of  printing  press  which 
givee  Impression  from  a  platen,  in  distinc- 
tion from  rotary  or  cylinder  press,  which 
gives  the  impression  from  a  cylinder  or  a 
curved  surface.  The  Century  Dictionary  de- 
fines the  term  as:  '*(a)  The  part  of  a  print- 
ing press  which  presses  the  paper  against  the 
type  and  by  which  the  impression  is  made; 
(b)  hence  an  analogous  part  of  a  typewriter 
on  wlilch  the  paper  rests  to  receive  an  im- 


pression; (c)  the  movable  table  of  a  machine 
tool,  as  a  planer,  on  which  the  work  is  fast- 
ened and  presented  to  the  action  of  the  tool." 
Dey  Time  Register  Co.  v.  Syracuse  Time  Re- 
corder Co.,  152  Fed.  440,  446. 

PLATES 

The  provision  in  Tariff  Act  July  24, 1897, 
c.  11,  I  1,  Schedule  C,  par.  135,  30  Stat  161, 
for  "plates**  of  steel,  does  not  include  an  en- 
graved piece  of  Bteel,  15  feet  long,  4  feet  2 
inches  wide,  6.5  Indies  thick,  and  weighing 
over  six  tons,  which  is  a  completed  article 
ready  for  use  in  glass  manufacture,  because 
it  is  not  a  **plate,"  and  because  said  para- 
graph is  limited  to  articles  in  an  incomplete 
condition.  Theodore  W.  Morris  &  Co.  v. 
United  States,  168  Fed.  666;  Id.,  174  Fed. 
656,  657,  98  C.  C.  A  410. 

Misnomer  alone  cannot  make  a  tariff 
provision  applicable;  and  the  appellation  of 
**drawplates"  cannot  bring  articles  within  the 
enumeration  of  "plates,**  which  are  not  plates 
in  form,  nor  commercially  known  as  plates, 
and  to  which  such  name  has  clung  inappro- 
priately because  plates  were  formerly  used 
for  the  same  purpose.  Newman  v.  United 
States,  159  Fed.  123,  124,  86  C.  O.  A.  511. 

The  provision  for  steel  plates  in  Tariff 
Act  July  24,  1897,  a  U,  1 1,  Schedule  C,  par. 
135,  80  Stat  161,  while  not  covering  all  steel 
articles  that  are  known  as  plates,  includes 
so-called  monogram  dies  and  plates  used  in 
engraving,  which,  besides  being  called  plates, 
are  within  the  dictionary  definitions  of 
"plates.**  United  States  v.  Sellers,  160  Fed. 
518,  519. 

Thin,  checkered,  steel  plates  about  12  by 
5  feet  specially  adapted  for  use  in  the  con- 
struction of  floors  for  boiler  rooms,  are  duti- 
able as  steel  "plates,**  under  Tariff  Act  July 
24,  1807,  c.  11,  8  1,  Schedule  C,  par.  135,  30 
Stat.  161.  rather  than  as  "plate  ♦  *  • 
steel,**  under  paragraph  126,  30  Stat  159. 
Hill  V.  R.  D.  Wood  &  Co.,  163  Fed.  51,  89  0. 
C.  A  635. 

PLATES  AND  STEEL  XH  AIX  FORMS 
AND  SHAPES 

A  so-called  steel  table,  engraved,  weigh- 
ing nearly  six  tons,  measuring  12  feet  by  4 
feet  by  6  inches,  and  mounted  like  a  table  top 
on  a  frame,  held  to  be  within  the  provision  in 
Tariff  Act  July  24,  1897,  c.  11,  f  1,  Schedule 
C,  par.  135,  30  Stat  161,  for  "plates  and 
steel  in  all  forms  and  shapes.*'  Morris  v. 
United  States,  140  Fed.  774. 

Drawplates  and  wortles,  which  are  prac- 
tically completed  articles  manufactured  from 
steel  bars  or  plates  and  having  a  purpose  dis- 
tinct from  that  of  the  original  product,  are 
not  within  the  provision  for  plates  in  Tariff 
Act  July  24,  1897,  c.  11,  |  1,  Schedule  C,  par. 
135,  30  Stat  161,  relating  to  "plates  and  steel 
in  all  forms  and  shapes.**  This  provision 
was  not  intended  to  Include  plates  manufac- 
tured  into   some   other   completed    article. 
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United  States  v.  C.  Newman  Wire  Co.,  152 
Fed.  488. 

PLATES  NOT  MANUFACTURED 

Plates  that  have  been  ground,  polished, 
and  planished  are  not  copper  in  "plates 
♦  ♦  •  not  manufactured,"  within  the 
meaning  of  Tariff  Act  July  24,  1897,  c.  11,  § 
2,  Free  List,  par.  532,  30  Stat  197.  United 
States  V.  B.  F.  Drakenfeld  &  Co.,  178  Fed. 
258,  259,  101  O.  0.  A.  618. 


PLATFORM 


See  Ride  on  Platform. 
As  house,  see  House. 
As  scaffold,  see  Scaffold. 
Railroad  platform  as  highway,  see  High- 
way. 

PLAY 

Under  Ballinger's  Ann.  Codes  A  St 
Wash.  §  7260,  providing  that  any  person  who 
shall  deal,  "play,"  or  carry  on,  or  open  or 
cause  to  be  opened,  or  who  shall  conduct, 
either  as  owner,  proprietor,  employ^,  wheth- 
er for  hire  or  not,  any  game  of  poker  shall 
be  guilty  of  a  misdemeanor,  one  who  merely 
plays  at  a  game  of  poker,  not  having  any 
interest  in  the  place,  is  within  the  statute. 
State  V.  Smith,  108  Pac.  618,  619,  58  Wash. 
235. 

Pen.  Code  1895,  art  379,  as  amended  by 
Acts  27th  heg,  p.  26,  c.  22,  makes  it  an  of- 
fense for  any  person  to  "play"  at  any  game 
of  cards  at  any  house  or  other  public,  or  at 
any,  place  except  a  private  residence  occu- 
pied by  a  family.  Held,  that  it  is  an  offense 
to  play  cards,  even  without  betting,  at  any 
place,  except  at  a  private  residence  occupied 
by  a  family.  Lamar  v.  State,  95  S.  W.  509, 
511,  49  Tex.  Cr.  R.  563  citing  Hodges  v. 
State,  72  S.  W.  179,  44  Tex.  Cr.  R.  444; 
Weaver  v.  State,  31  S.  W.  400,  34  Tex.  Cr. 
R.  554). 

The  word  "shooting,"  as  applied  to  the 
game  of  craps,  is  synonymous  with  the  word 
**playing."  Indeed,  the  word  "playing,"  as 
used  in  the  statute  relating  to  gaming,  Is 
simply  a  generic  term.  To  shoot  craps  is  to 
play  craps.  To  roll  tenpins  is  to  play  ten- 
pins. Sims  V.  State,  57  S.  £.  1029,  1  Ga. 
App.  776. 

Bet  synonTmous 

Under  Pen.  Code,  |  388,  as  amended 
March  28,  1907  (Acts  30th  Leg.  c.  49),  which 
makes  it  an  offense  to  bet  or  wager  at  any 
gaming  table  or  any  game  of  any  character 
whatsoever  that  can  be  played  with  cards, 
there  is  no  distinction  between  playing  and 
betting,  and,  when  It  is  charged  that  an  ac- 
cused "played"  at  cards,  it  means  that  he 
was  betting,  or,  if  it  was  a  banking  game, 
that  he  exhibited  it  for  the  purpose  of  ob- 
taining bets,  and  generally  the  word  has  such 
meaning  in  statutes  with  reference  to  gam- 


[  ing.    Purvis  v.  State,  137  S.  W.  701,  702,  62 
Tex.  Cr.  R.  302,  Ann.  Cas.  1913G,  53a 

PLAY  (Noun) 

A  "play"  is  a  dramatic  composition  for 
scenic  representation  by  speaking  or  acting, 
as  a  tragedy,  comedy,  farce,  melodrama,  or 
pantomime.  People  v.  Klaw,  106  N.  T.  Sapp. 
341,  351,  55  Misc.  Rep.  72  (quoting  and  adopt- 
ing the  definition  in  Stand.  Diet). 

FI.AY  GROUND 

As  public  use,  see  Public  Use  (In  Emi- 
nent Domain). 

PLEA 

See    Compound    Plea;     Dilatory    Plea; 
Saving  Benefit  of  Plea. 

The  office  of  a  "plea"  is  to  set  up  facts 
which  otherwise  would  not  be  apparent  to 
the  court,  and  to  pray  the  benefit  of  certaiu 
legal  conclusions  from  them.  Where  the 
grounds  of  objections  to  the  Jurisdictioa  of 
the  court  on  appeal  appear  on  the  face  of  the 
record,  a  plea  to  the  Jurisdiction  is  unneces- 
sary, and  a  motion  to  erase  the  appeal  from 
the  docket  is  the  proper  ^mode  of  taking  ad- 
vantage of  the  objections.  In  re  O'Brien'rj 
Petition,  63  Atl.  777,  781,  79  Conn.  46  (cit- 
ing in  support  of  definition  Gould,  Plead,  c. 
1,  |§  3,  20;  Id.  c.  3,  I  12;  Id.  c.  5.  8  25; 
Tweedy  v.  Jarvis,  27  Conn.  42,  47). 

"A  *plea'  goes  to  the  bill,  not  to  the  serr- 
ice  or  to  the  appearance."  A  defendant  in 
a  case  incorrectly  employs  a  "plea"  to  ob- 
tain the  striking  of  his  name  from  a  motluo 
to  transfer  the  case  to  another  court  and 
from  a  demurrer  which  had  been  filed  for 
the  reason  that  the  attorney  who  made  the 
motion  and  filed  the  demurrer  bad  no  au- 
thority to  represent  him.  Sanderson  y.  Bish- 
op, 171  Fed.  769,  771. 

The  word  "pleas,"  as  used  in  33  Edw.  I. 
St.  2,  declaring  those  to  be  conspirators  who 
conferred  "falsely  to  move  or  maintain 
pleas,"  is  equivalent  to  "actions."  State  t. 
Bacon,  61  Atl.  653,  655,  27  R.  1. 252. 

As  answer 

See  Answer. 

In  eqnity 

A  "plea"  in  equity  is  in  effect  an  answer 
which  reduces  the  issue  between  the  parties 
to  a  single  point  OUson  y.  Appleby,  78  AtL 
668,  78  N.  J.  Eq.  96. 

A  "plea  in  equity"  is  different  from  an 
answer  in  equity  and  from  an  answer  under 
our  code  pleading,  being  not  directly  respon- 
sive to  the  bill  of  complaint  in  equity,  or  to 
the  petition  under  the  Code,  nor  Is  it  tlie 
same  as  a  demurrer,  but  it  is  more  In  the 
nature  of  a  demurrer  than  of  an  answer, 
for  as  a  demurrer  admits  the  facts  well 
pleaded,  but  only  for  the  purposes  of  the 
demurrer,  and  as  the  demurrer.  If  ovenraled, 
cannot  be  read  in  evidence^  so  also  the  p)ea 
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In  equity  Is  not  effective  as  an  admission 
in  courts  adhering  to  the  chancery  procedure. 
Meissner  v.  Standard  Ry.  Equipment  Co.,  109 
S.  W.  730,  731,  736,  211  Mo.  112. 

It  is  the  office  of  a  "plea  in  equity"  to 
present  some  one  single  and  well-defined 
ground  of  defense,  which  if  sustained,  will 
dispose  of  the  case  an\l  avoid  the  expense 
and  delay  of  a  hearing ;  and  in  a  suit  for  in- 
fringement of  a  patent  the  defense  of  nonin- 
fringement cannot  properly  be  presented  by 
a  plea,  at  least  where  it  involves  a  consider- 
ation of  evidence  extrinsic  to  the  patent  it- 
self. American  Sulphite  Pulp  Co.  v.  Bayless 
Pulp  &  Paper  Co.,  163  Fed.  843,  844. 


A  demurrer  to  a  declaration  is  not  a 
"plea,"  within  a  court  rule  requiring  defend- 
ant to  elect  whether  he  mtIII  demand  a  Jury 
trial  at  or  before  the  time  of  first  filing  a 
plea,  but  In  no  event  after  the  time  allowed 
by  law  to  plead,  and  hence  an  election  made 
wltldn  an  extended  time  granted  for  plead- 
ihg  after  overruling  a  demurrer  is  made  in 
time.  City  of  Baltimore  v.  Thomas,  80  Atl. 
728^  728,  116  Md.  212. 

PI.EA  IN  ABATEMENT 

A  '*plea  in  abatement'*  goes  to  the  writ 
Whiton  V.  Balch,  89  N.  B.  1045,  1046,  203 
Mass.  676. 

A  "plea  in  abatement'*  la  essentially  a 
dilatory  plea,  and  must  be  filed  at  the  first 
term.  Quillian  v.  Johnson,  49  S.  E.  801,  803, 
122  Ga.  49  (citing  Civ.  Code  1895,  §  5058). 

A  "plea  in  abatement"  to  an  indictment 
may  be  made  when  there  is  a  defect  in  the 
record  which  is  shown  by  facts  extraneous 
thereto.  Llndsey  v.  State,  69  N.  E.  126,  128, 
69  Ohio  St  216. 

A  "plea  in  abatement"  is  one  in  which 
is  set  up  matter  tending  to  defeat  or  sus- 
pend the  suit  or  proceeding  in  which  it  Is 
Interposed,  but  which  does  not  debar  the 
plaintiff  from  recommencing  another  action 
at  some  other  time  or  in  some  other  way. 
Chicago  &  Bloomlngton  Stone  Co.  v.  Nelson, 
69  N.  E.  705,  706,  32  Ind.  App.  355. 

"Pleas  in  abatement"  do  not  deny  the 
merits  of  plaintiff's  claim,  but  simply  tend 
to  delay  the  remedy,  and  to  support  such  a 
plea  It  must  appear  that  the  two  suits  are 
for  the  same  cause  or  causes  of  action,  or 
the  identity  of  the  matters  involved  must  be 
such  that  a  judgment  in  the  first  could  be 
pleaded  In  bar  as  a  former  adjudication. 
Botto's  Bx'r  V.  Botto  (Ky.)  80  S.  W.  174. 

A  motion  to  quash  an  indictment,  sup- 
ported by  affidavits,  is  substantially  a  "plea 
in  abatement,"  which  is  the  proper  and  regu- 
lar method  of  attacking  the  same  on  the 
ground  that  the  grand  jury  had  been  im- 
properly constituted.  State  v.  Paramore,  60 
8.  E.  502,  503,  146  N.  0.  604. 


A  plea  to  an  indictment,  which  alleged 
substantially  that  the  respective  counts  vio- 
lated specified  provisions  of  the  Constitution 
and  should  be  quashed  and  the  prosecution 
abated,  was  not  a  "plea  in  abatement"  as 
contemplated  by  Rev.  St.  1899,  |  2562,  declar- 
ing that  no  plea  of  abatement  or  other  dila- 
tory plea  to  an  indictment  should  be  re- 
ceived unless  the  party  offering  it  should 
prove  the  truth  thereof  by  affidavit  or  other 
evidence.  State  v.  Martin,  129  S.  W.  931, 
932,  230  Mo.  1,  139  Am.  St.  Rep.  628. 

A  plea  of  the  statutoo'  right  or  privilege 
to  have  an  action  brought  against  a  natural 
person  begun  in  the  county  where  he  resides 
is  a  "plea  in  abatement."  E.  O.  Painter 
Fertilizer  Co.  v.  Du  Pont,  45  South.  507,  508, 
54  Fla.  288. 

"A  'plea  in  abatement'  is  a  defense  to  a 
pending  action,  and  is  properly  so  termed.'' 
Bliss,  Code  PI.  {  845 ;  Bergkofskl  v.  Ruzof- 
ski,  74  Conn.  204,  50  Ati.  565.  "What  wa.s 
known  under  the  old  practice  as  a  plea  in 
abatement  went  to  some  defect  or  error 
which  merely  defeated  the  present  proceed- 
ing, but  did  not  show  that  the  plaintiff  was 
forever  concluded  from  maintaining  the  ac- 
tion." Baylies,  Code  Pleading  and  Prac.  (2d 
Ed.)  385.  And  he  further  says  (page  386): 
"All  this  has  been  changed  by  the  Code.  That 
act  contemplates  but  one  answer,  wUch  shall 
embrace  'vmatter  in  abatement  as  well  aa 
matter  in  bar;  and  the  defendant  may  now 
unite  matter  in  abateinent  and  matter  in  bar. 
and  have  both  tried  and  determined  at  the 
same  time."  Qroton  Bridge  &  Mfg.  Co.  v. 
American  Bridge  Co.,  137  Fed.  284,  293  (cit- 
ing  6  Words  and  Phrases,  pp.  5406-^09). 

A  "plea  in  abatement"  Is  a  dilatory  plea, 
and,  being  such,  is  construed  with  much 
greater  strictness  than  an  ordinary  plea  In 
bar,  and  no  Intendment  can  be  taken  in 
its  favor.  Such  a  plea  must  contain  the  ut- 
most fullness  and  particularity  in  statement 
in  every  respect,  as  well  as  the  highest  at- 
tainable accuracy  and  precision,  leaving  on 
the  one  hand  nothing  to  be  supplied  by  in- 
tendment and  on  the  other  no  supposable 
answer  unobviated.  CL  Callahan  Co.  v.  Wall 
Rice  MilUng  Co.,  89  N.  B.  418,  419,  44  Ind. 
App.  372. 

A  "plea  in  abatement**  is  one  which 
goes,  not  to  the  merits  of  the  action,  but 
merely  postpones  it  until  some  requisite  dis- 
closed by  the  plea  is  complied  with.  Where, 
in  a  proceeding  to  compel  the  granting  of  a 
liquor  license,  the  objectors  pleaded  the 
adoption  of  local  option  in  the  county.  In  ac- 
cordance with  the  local  option  act  of  1908 
(Acts  Sp.  Sess.  1908,  c.  2),  by  a  majority  vote, 
the  plea  was  in  bar,  and  not  in  abatement, 
and  therefore  was  not  required  to  state  any 
facts  beyond  those  necessary  to  defeat  the 
right  of  action,  nor  was  it  required  to  state 
the  facts  with  the  definiteness  and  certainty 
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of  a  plea  in  abatement    Kunkle  ▼.  Coleman, 
92  N.  E.  61,  63,  174  Ind.  316. 

A  **plea  in  abatement"  must  allege  fully, 
not  only  what  is  necessary  to  be  answered, 
but  must  anticipate  and  exclude  all  such  sup- 
posable  matter  as  would,  if  alleged  on  the 
opposite  side,  defeat  the  plea.  Price  v. 
Wakeham,  107  S.  W.  132,  133,  48  Tex.  Civ. 
App.  339. 

"Pleas  in  abatement"  are  founded  on 
some  defect  apparent  on  the  face  of  the  in- 
dictment,  or  on  some  matter  outside  the  rec- 
ord going  to  its  insufficiency.  That  the  in- 
dictment was  not  returned  in  open  court,  but 
to  the  trial  judge,  after  all  persons  had  been 
excluded  from  the  courtroom  excepting  the 
prosecuting  attorney  and  another,  and  that 
persons  not  authorized  by  law  were  permit- 
ted in  the  grand  Jury  room,  was  properly 
raised  by  plea  in  abatement  State  y.  Firey, 
122  S.  W.  1007,  1008,  223  Mo.  194. 

Plea  to  tHe  Jvrisdietioa  distliisvislied 

See  Plea  to  the  Jurisdiction. 

PLEA  m  AVOIDAHOB 

See  Avoidance. 

PLEA  IHBAR 

A  "plea  in  bar"  goes  to  the  merits  of  the 
action.  Whiton  v.  Balch,  89  N.  E.  1045,  1046, 
203  Mass.  676. 

A  '*plea  in  bar"  is  one  which  alleges 
matter  in  avoidance  of  a  cause  of  action. 
Where,  in  a  proceeding  to  compel  the  grant- 
ing of  a  liquor  license,  the  objectors  pleaded 
the  adoption  of  local  option  in  the  county,  in 
accordance  with  the  local  option  act  of  1908 
(Acts  Sp.  Sess.  1908,  c.  2),  by  a  majority 
vote,  the  plea  was  in  bar,  and  not  in  abate- 
ment, and  therefore  was  not  required  to 
state  any  facts  beyond  those  necessary  to  de- 
feat the  right  of  action,  nor  was  it  required 
to  state  the  facts  with  the  defilniteness  and 
certainty  of  a  plea  in  abatement  Kunkle  v. 
Coleman,  92  N.  E.  61,  03,  174  Ind.  315. 

A  ''plea  in  bar,"  as  indicated  by  the 
word  "bar,"  means  a  special  plea  constituting 
a  sufficient  answer  to  an  action  at  law,  so- 
called  because  it  barred  (L  e.,  prevented)  the 
plaintiff  from  further  prosecuting  it  with 
effect,  and,  if  established  by  proof,  defeated 
and  destroyed  the  action  altogether.  A  stat- 
ute providing  that  a  county  warrant,  having 
been  delivered  that  shall  not  be  presented 
for  payment  within  5  years  from  its  date,  or, 
having  been  presented  and  not  paid  for  want 
of  funds,  shall  not  be  again  presented  for 
five  years  after  the  funds  are  set  apart  for 
payment,  shall  be  "barred"  is  a  limitation  of 
actions  on  warrants  as  weU  as  a  direction  to 
the  county  officers.  Wilson  v.  Knox  County, 
34  S.  W.  45,  46,  132  Mo.  387  (quoting  1  Bur- 
rill,  Law  Diet  185). 


PLEA    HON    IKFBEGIT    OOUVKIITIO. 

MEM 

A  "plea  non  infregit  conventionem"  if 
not  a  proper  one,  since  it  pleads  a  negative 
to  a  negative,  and  two  negatives  do  not  make 
a  good  issue.  But,  although  the  plea  is  in- 
formal, it  is  not  an  immaterial  one,  and  wffl 
sustain  a  verdict  It  is  bad  on  demurrer, 
but  good  on  motion  in  arrest  of  judgment 
To  the  declaration  for  breach  of  the  covenant 
of  a  lease  to  surrender  the  premises  In  u 
good  condition  as  when  taken,  ordinary  wear 
and  damage  by  fire  or  providential  causes 
alone  excepted,  alleging  that  defendant  did 
not  surrender  in  good  condition,  but  with  a 
window  broken,  and  that  it  was  not  Injured 
by  ordinary  wear  or  fire  or  providential 
causes,  defendant  answered,  admitting  the 
leaving  of  the  broken  window,  but  pleading 
that  this  did  not  constitute  a  breach,  but 
was  within  the  exception,  having  been  caos" 
ed  by  the  settlement  of  the  building  doe  to 
the  action  of  the  frost  and  heat  Held,  that 
this  was  a  ''plea  of  non  infregit  conventlo- 
nem,"  which,  though  not  proper,  it  pleading  a 
negative  to  a  negative,  was  good  in  the  ab- 
sence of  a  demurrer.  Drouin  v.  Wilaon,  67 
Aa  825,  826,  80  Vt  335,  13  Ann.  Caa.  93. 

PZ.EA  OF  AUTREFOIS  ACQUIT 

See  Autrefois  Acquit 

PI.EA  OF   COXFE88ION  AND  ATGID- 
AHCE 

Plea  of  contributory  negligenoe  as,  sea 
Contributory  Negligence. 

PUSA     OF     CONTRIBUTOBT     HEOU- 
GENCE 

See  Contributory  Negligence^ 

PLEA  OF  THE  CBOWN 

In  English  law,  a  phrase  now  employed 
to  signify  criminal  causes  in  which  the  King 
is  a  party.  State  v.  Bacon,  61  Atl.  653,  656, 
27  R.  I.  252  (dUng  Bouv.  Law  Diet  [Rawle*8 
Revision]). 

PliEA  OF  GUILTT 

"A  'plea  of  guilty'  in  a  court  la  a  con- 
fession of  the  crime  charged  in  the  com- 
plaint or  indictment"  State  v.  Call,  61  Aa 
833,  100  Me.  403. 

A  "plea  of  guilty"  is  a  record  admissioa 
of  whatever  is  well  alleged  in  the  indictment 
People  V.  Earing,  130  N.  Y.  Supp.  1090, 1102, 
71  Misc.  Rep.  615. 

A  "plea  of  guilty"  differs  flom  a  Ml 
and  voluntary  confession,  in  that,  while  the 
latter  is  merely  evidence  of  guilt,  the  former 
is  a  formal  confession  before  the  court  on 
which  Judgment  may  be  rendered.  State  ▼. 
Branner,  63  S.  B.  160,  170,  140  N.  C  550. 

A  "plea  of  guilty"  la  a  confessloii  d 
guilC  and  is  equivalent  to  a  conviction,  and 
the  court  must  pronounce  Judgment  and  ma^ 
tence  aa  on  a  verdict  of  guilty.    Loire  ▼« 
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State,  73  Atl.  637,  638,  111  Md.  1,  24  L.  R.  A. 
(N.  S.)  439,  18  Ann.  Gas.  744. 

Under  a  provision  of  the  Penal  Code, 
providing  that  if  a  Jury  shall  find  any  per- 
son guilty  of  murder  they  shall  also  find  the 
degree,  and  If  any  person  shall  plead  guilty 
to  murder  a  jury  shall  be  summoned  to  find 
the  degree,  etc.,  a  trial  of  a  prosecution  for 
murder  Is  precisely  the  same  under  the  plea 
of  guilty  as  under  the  plea  of  not  guilty,  and 
In  such  a  case  a  plea  of  guilty  is  not  tanta- 
mount to  a  confession  of  murder  in  the  first 
degree.  Murray  v.  State,  78  S.  W.  927,  46 
Tex.  Cr.  B.  400. 

PI.EA  OF  NOLO  CONTEITDEBE 

See  Nolo  Contendere 

PIJ3A  OF  HON  EST  FACTUM 

See  Non  Est  Factum 

PI.EA  OF  XONTEHAlfT 

See  Nontenant 

PIJBA  OF  NOT  OUrLTT 

See  Not  Guilty. 

PZJBA  OF  REOOirPMBlfT 

See  Recoupment 

PIJBA  OF  SETi^FF 

See  Bet-Off. 

PUBA  OF  TITLE 

Code  Civ.  Proc.  f  2951,  provides  that, 
in  a  suit  before  a  Justice  of  the  peace,  de- 
fendant may  allege  in  his  answer  facts  show- 
ing that  title  to  real  property  will  come  in 
question.  Held,  in  an  action  before  a  Justice 
for  breach  of  contract  for  the  cutting  of  hoop 
poles,  that  a  special  plea  that  plaintiff  was 
not  the  owner  of  the  land,  nor  the  treea  cut 
tberefrom,  was  insufficient  as  a  '^lea  of  ti- 
tle," which  means  some  affirmative,  unequir- 
ocal  assertion  on  the  part  of  defendant  of 
title  to  the  locus  in  quo,  or  some  part  there- 
of. Rose  v.  Purcell,  120  N.  Y.  Supp.  860,  862, 
64  Misa  Rep.  674. 

PI.EA  SON  ASSAULT 

See  Son  Assault 

PliEA  TO  THE  JURISDICTION 

A  '•plea  to  the  Jurisdiction"  is  an  affirm- 
ative plea,  for  it  is  only  by  asserting  an  af- 
firmative position  that  the  plea  can  prevaiL 
On  the  trial  of  an  issue  of  fact  raised  by  a 
plea  to  the  Jurisdiction  the  burden  is  on  de- 
fendant to  establish  the  averments  of  his 
plea.  PyroB  v.  Ruobs,  48  &  E.  484,  435,  120 
Qa.  1060. 


«if 


'The  distinction  between  'pleas  to  the 
Jurisdiction'  and  'pleas  in  abatement,'  which 
prevailed  at  the  common  law,  has  not  been 
recognized  by  this  court  It  follows,  there- 
fore, that  "pleas  to  the  Jurisdiction,'  like  or- 
dinary pleas  in  abatement,  may  be  put  in  by 
attorney  without  admitting  Jurisdiction  of 
tlie  person.    The  same  result  follows  from 


the  proTisions  of  circuit  court  rale  6.  Hav- 
ing provided  that  a  plea  of  the  general  is- 
sue may  be  filed  with  a  plea  in  abatement, 
which  could  certainly  be  signed  by  attor- 
ney without  waiving  the  plea  in  abatement, 
it  would  seem  illogical  to  hold  that  the  dila- 
tory plea  must  be  signed  by  the  party  in  per- 
son." FeU  V.  Gorman,  108  N.  W.  282,  283, 
144  Mich.  521  (citing  1  Chit  Plead.  [16th  £d.] 
pp.  560,  588;  National  Fraternity  v.  Circuit 
Judge,  86  N.  W.  540,  127  Mich.  186). 

"In  equity,  'pleas  to  the  Jurl8dictl<Mi' 
simply  assert  that  the  court  of  chancery  is 
not  the  proper  court  to  take  cognizance  of 
the  rights  sought  to  be  enforced  by  the  com- 
plainant" A  defendant  may  take  advantage 
of  insufficient  service  of  process  in  a  suit  In 
chancery  by  a  plea  to  the  Jurisdiction  recit- 
ing a  special  appearance.  Upon  a  hearing 
upon  bill  and  plea  raising  a  question  of 
Jurisdiction,  the  merits  may  not  be  gone  into 
further  than  is  necessary  to  determine  the 
question  of  Jurisdiction.  Groel  v.  United 
Electrtc  CJo.  of  New  Jersey,  60  Atl.  822,  825, 
69  N.  J.  Eq.  897  (citing  1  Danlell,  Chan.  Pi. 
&  Pr.  [6th  Am.  Ed.]  p.  621,  star  page  627). 

PUBA  TO  THB  PEBSON 

In  equity,  "pleas  to  the  person"  assert 
that  the  complainant  is  incapacitated  to  sue, 
or  that  the  defendant  is  not  the  person  who 
ought  to  be  sued.  Groel  v.  United  Electric 
Co.  of  New  Jersey,  60  AU.  822,  825,  69  N.  J. 
Eq.  897  (citing  1  Danlell,  Chan.  PL  &  Pr.  [6th 
Am.  Ed.]  p.  621,  star  page  627). 

PLEADING 

See  Argumentative  Pleading;  Frivolous 
Pleading;  Good  Pleading;  Proper 
Pleading;  Sham  I^eading;  Subsequent 
Pleading. 

Bill  of  particular  as  part  of  pleading, 
see  Bill  of  Particulars. 

Color  in  pleading,  see  Color. 

Felo  de  se  in  pleading,  see  Felo  De  Se. 

Insufficiency  of  pleading,  see  Insuffi- 
ciency. 

New  matter  in  pleading,  see  New  liatter. 

"Pleadings'*  are  the  Juridical  means  of 
Investing  the  court  with  Jurisdiction  of  a  sub- 
ject-matter to  adjudicate  thereon.  State  v. 
Topham  (Utah)  123  Pac.  888,  894. 

• 

"The  very  object  and  design  of  all  'plead- 
ing"  is  that  the  adverse  party  may  be  inform- 
ed of  the  real  cause  of  action  or  defense  re- 
lied upon  by  the  pleader,  and  may  thus  have 
an  opportunity  of  meeting  and  defeating  it 
if  possible,  at  the  trial.  Unless  the  com- 
plaint fairly  accomplishes  this  purpose, 
pleading  would  be  a  useless  ceremony,  pro- 
ductive only  of  delay,  and  the  parties  might 
better  be  permitted  to  state  their  demands 
orally  before  the  court  at  the  time  of  the 
trial,  as  is  done  In  courts  of  Justices  of  the 
peace.*'  Soden  v.  Murphy,  94  Pac.  853,  354, 
42  Colo.  862  (quoting  Pom.   Bern.  &  Bern. 
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Rights,  f  554;  Saxonia,  N.  &  B.  Go.  v.  €k)ok,  4  i 
Pac.  1111,  7  Colo.  574;  Seymour  v.  Fisher,  27 
Pac.  240,  16  Colo.  189;   Farmers'  High  Line 
Canal  &   Reservoir  Co.   y.   Southworth,  21 
Pac.  1028,  13  Colo.  117,  4  L.  R.  A.  767). 

"A  'pleading'  is  primarily  and  essen- 
tially a  statement  of  facts.  Where  the  facts 
are  stated  In  a  pleading,  the  pleader  may  and 
often  should  state  that  conclusion  from  such 
facts  upon  which  he  based  his  right;  bnt, 
when  the  facts  upon  which  the  pleader's 
conclusion  is  based  are  not  stated,  his  con- 
clusion from  such  undisclosed  facts  goes  for 
nothing,  and,  not  being  In  itself  a  relevant 
fact,  is  not  admitted  by  a  demurrer."  Mlll- 
vlUe  Gas  Light  Co.  v.  Sweeten,  64  AtL  959, 
960,  74  N.  J.  Law,  39. 

A  "pleading"  is  a  Judicial  admission,  and 
is  a. waiver  of  all  controversy  so  far  as  the 
adverse  party  may  desire  to  take  advantage 
of  it  Holbrook  v.  J.  J.  Quinlan  &  Co.,  80 
Ati.  339.  346,  84  Vt  411. 

"The  principal  purpose  of  written  'plead- 
ings' is  to  frame  and  present  the  issues  to 
be  tried."  Tate  v.  Rose,  99  Paa  1003,  1005, 
35  Utah,  229. 

"Pleadings"  are  the  precise  statements 
of  the  cause  for  the  relief  asked  by  plain- 
tiff on  the  one  side  and  the  like  denial,  nega- 
tive or  affirmative,  of  such  cause  by  the  oth- 
er side,  and  they  must  be  sufficient,  in  the 
absence  of  such  denial,  to  entitle  the  plaintiff 
to  the  relief  asked  without  evidence  In  their 
support.  Ind.  T.  Ann.  St  1899,  H  3225, 
3231,  provide  that  "pleadings"  are  the  writ- 
ten statements  by  the  parties  of  the  facts 
constituting  their  respective  claims  and  de- 
fenses, and  declare  that  the  complaint  must 
contain  a  statement  in  ordinary,  oondse  lan- 
guage of  the  facts  constituting  the  plaintiirs 
cause  of  action,  and,  where  the  complaint 
contains  more  than  one  cause  of  action,  each 
shall  be  distinctly  stated  in  separate  para- 
graphs and  numbered.  Bolen-Darnall  Coal 
Co.  V.  WUliams,  104  S.  W.  867,  868,  7  Ind.  T. 
64a 

The  words  "avers,"  "says,"  and  **pleas," 
as  used  in  a  "pleading,"  are  equivalent  terms, 
and  the  use  of  the  word  "pleads"  means  no 
more  than  the  preceding  words,  and  signifies 
no  more  than  they  would,  to  characterize  the 
language  as  a  plea,  than  if  it  had  not  b^en 
used.  Mylin  v.  King,  35  South.  998,  1000, 139 
Ala.  319. 

Rev.  St  1898,  {  4096,  authorizing  ex- 
amination of  an  adverse  party  otherwise  than 
as  a  witness  on  the  trial  in  any  action  or 
proceeding,  and  declaring  that  such  examina- 
tion may  be  taken  before  issue  joined  to  en- 
able the  party  to  "plead,"  is  not  Umlted  to  a 
complaint,  answer,  or  reply  but  extends  to  a 
"claim"  urged  in  defense  of  a  proceeding  in- 
stituted by  either  party  in  aid  of  an  action  or 
defense  which  may  be  put  in  issue  and  tried, 
including  an  examination  of  plaintiff  who  has 
brought  a  proceeding  for  the  examination  of 


defendant's  books  and  papers  before  the  ffling 
of  a  complaint,  as  authorized  by  section  4183. 
EUinger  v.  Equitable  Life  Assur.  Soo,  104  N. 
W.  811,  812,  125  Wis.  643. 

AflLdaTit 

The  section  of  the  Code  relating  to  verifi- 
cation of  "pleadings"  has  no  application  to 
an  application  and  affidavit  under  Code,  | 
3901,  providing  for  the  examination  of  an  at- 
tachment defendant  on  oath  respecting  bis 
property  when  it  appears  by  the  affidavit  of 
plaintiff  that  not  enough  property  is  known 
on  which  attachment  can  be  executed  to  sat- 
isfy the  plaintiff's  claim.  Carpenter  v.  Clem- 
ents, 98  N.  W.  129,  131,  122  Iowa,  294. 

An  affidavit  required  for  the  institutioa 
of  contempt  proceedings  is  not  a  'l>leading,*' 
within  thcr  ordinary  s^ise  of  the  term,  so  as 
to  fall  within  the  ordinary  rules  governing 
the  construction  of  formal  allegations  of  the 
parties  of  th^r  respective  daima  and  deHms- 
es.    State  v.  Sieber,  88  Pac  313,  314»  48  Or.  L 

Applieatiom  for  iMuikrapt*!  diadiargs 

An  application  for  a  bankrupt's  discharge 
should  be  considered  a  pleading  within 
Bankr.  Act  July  1, 1896,  a  541,  |  ISc,  30  Stat 
551,  providing  that  all  pleadings  setting  up 
matters  of  fact  shall  be  verified  under  oath. 
In  re  Taylor,  188  Fed.  479,  482. 

As  distiBLffiiislied  £rom  proeeediaca 

A  prayer  to  take  a  case  from  the  juiy 
which  makes  no  reference  to  the  pleadings 
presents  only  the  question  whether  the  facts 
that  might  properly  be  found  from  the  evi- 
dence constitute  a  good  cause  of  action,  and, 
if  the  prayer  refers  to  the  "proceedings,**  it 
does  not  by  that  term  include  "pleadings,"  as 
the  "proceedings"  consist  of  successive  acta 
done  and  steps  taken  as  parts  of  the  suit  dar- 
ing its  progress,  while  the  "pleadings**  consist 
of  statements  of  the  litigants,  in  legal  form, 
of  facts  constituting  a  cause  of  action  and 
grounds  of  defense.  Monumental  Brewing 
Co.  V.  Larrimore,  72  Atl.  596,  599.  109  Md. 
682  (citing  6  Words  and  Phrases,  ppi  5410. 
5632,  5633). 

Brief 

A  brief  on  rehearing  is  not  a  ''pleading," 
but  an  argument  addressed  to  the  court  and 
to  its  individual  members,  so  that  to  incorpo- 
rate therein  scandalous  or  insulting  matter 
is  to  commit  a  contempt  in  open  court  In 
re  Dunn,  124  N.  W.  120,  85  Neb.  606. 

Defease  or  eovmteveleiaA 

A  counterclaim  is  not  a  "pleading^  In  the 
action  within  the  rule  that  a  demnmr 
searches  all  the  pleadings  prior  to  itself  for 
the  first  fault,  so  that  on  the  trial  of  the  is- 
sues created  by  the  demurrer  Judgment  moat 
be  given  against  the  party  who  committed 
the  first  fault,  and  the  court  on  demurrer  to 
a  counterclaim  will  not  pass  on  the  snfficloh 
cy  of  the  complaint  Fulton  County  Gas  A 
Electric  Co.  v.  Hudson  River  Telephone  Cow 
93  N.  £.  1052,  1053.  200  N.  7.  287. 
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The  word  "pleading,"  In  Code  Civ.  Proc. 
I  545,  authorising  the  striking  ont  on  motion 
of  irrelevant  or  scandalous  matter  "in  a 
pleading,"  embraces  a  defense  or  counter- 
claim  which  are  distinct  and  independent 
pleadings,  and  which  must  be  complete  in 
themselves.  Stroock  Plush  Co.  v.  Talcott, 
113  N.  Y.  Supp.  214»  218,  129  App.  Dlv.  14. 

Dooiimeiits   to    sustaiii   applioatlon   to 
set  aside  jndsiiient 

Documents  filed  by  defendants  on  their 
application  to  set  aside  a  default  judgment 
against  them  upon  service  by  publication 
were  not  ''pleadings'*  within  the  rule  that  a 
plea  of  venue  must  precede  a  plea  on  the 
merits,  so  that  their  plea  of  privilege  to  be 
sued  in  another  county  was  not  waived  by 
filing  such  documents.  Wolf  v.  Sahm,  120  S. 
W.  1114,  1117,  55  Tex.  Civ.  App.  564. 

JBze«ptions 

Neither  circuit  court  rule  2,  §  E,  nor  rule 
26.  {  E,  requires  that  exceptions  to  the  rea- 
sons of  the  court  for  denying  a  new  trial 
shall  be  filed  within  15  days,  and  exceptions 
filed  in  time  to  be  incorporated  In  the  bill  of 
exceptions  are  sufficient,  as,  until  the  bill  of 
exceptions  is  signed,  the  court  may  file  sup- 
plemental reasons  which  may  be  excepted  to, 
all  of  which  may  be  incorporated  In  the  bill 
of  exceptions  when  settled;  exceptions  to 
the  reasons  not  being  In  any  sense  a  "plead- 
ing." United  States  Graphite  Co.  v.  Saginaw 
Circuit  Judge,  123  N.  W.  27,  28,  158  Mich. 
598. 

TWandamns,  writf   return,   and  demur- 
rer 

Under  Code  Qv.  Proc.  §  2082,  providing 
tbat  the  proceedings,  after  joinder  of  issue 
on  law  or  facts  on  an  alternative  writ  of 
mandamus,  are  the  same  as  In  an  action,  the 
Code  relating  to  the  proceedings  In  an  action 
applies  to  mandamus,  and  for  the  purpose  of 
the  application  the  writ  and  the  return,  or 
the  writ  and  the  demurrer,  are  deemed 
**pleadings  in  an  action."  People  ex  rel.  Ajas 
V.  Department  of  Health  of  City  of  New 
Tork,  123  N.  Y.  Supp.  2M,  296,  138  App.  Div. 
559. 


BSotiem  to  make  oomplalnt  definite  and 
certain 

A  motion  to  make  the  complaint  definite 
and  certain  is  not  a  "pleading."  The  object 
of  the  motion  is  to  enable  the  opposite  party 
to  demur,  answer,  or  reply  intelligently,  and 
sbould  be  made  before  the  time  to  answer 
^r  demur.  Code  Cav.  Proc.  1902,  §  164,  pro- 
Tides  that  the  only  '^pleading"  on  the  part  of 
the  def^dant  is  ^ther  a  demurrer  or  an  an- 
swer. Lawrence  v.  Lawrence,  62  S.  E.  9,  10, 
SI  S.  C.  126. 

Ifotioe  of  elaim  by  materialnuuft 

The  notice  required  by  Mechanics'  Lien 
Law,  I  3,  P.  L.  1898,  p.  538,  giving  material- 
men a  lien  by  stop  notice  on  the  funds  In 
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the  hands  of  the  owner  and  requiring  the 
stop  notice  to  state  the  amount  due  from  the 
contractor,  and  that  a  demand  has  been  made 
to  him  and  payment  refused,  is  not  a  "plead- 
ing,"  but  its  object  is  to  put  the  party  on 
whom  it  is  served  on  inquiry  and  to  inform 
him  that  a  claim  is  made  against  him  which 
he  must  investigate  for  the  benefit  of  the 
party  giving  the  notice,  and  a  notioe  which 
states  that  material  was  sold  to  a  contractor 
for  a  building,  but  does  not  expressly  allege 
that  it  was  actually  used  in  the  building,  is 
sufficient  McNab  &  Harlin  Mfg.  Ck>.  v.  Pat- 
erson  Bldg.  Co.  (N.  J.)  63  Ati.  709,  716. 

Opening  statement 

Statements  of  the  case,  or  of  the  defense 
and  of  the  evidence  expected  to  be  produced 
at  the  commencement  of  the  trial,  are  not 
"pleadings,"  within  the  purview  of  article  8 
of  the  Code,  and  are  not  vulnerable  to  at- 
tack by  demurrer.  Glenn  v.  Missouri  Pac. 
Ry.  Co.,  124  Pac.  420,  421,  87  Kan.  391. 

Remonstranoe  in  drain  proeeedinc 

A  two-thirds  remonstrance  in  a  proceed- 
ing for  a  drain  is  not  strictly  a  "pleading" 
or  answer.    Thorn  v.  Silver,  89  N.  E.  943,. 
945,  174  Ind.  504. 

PU5ADING  A  CONTBAOT 

In  "pleading  a  contract"  It  is  not  suffi- 
cient to  state  that  a  contract  was  executed, 
since  to  "plead  a  contract"  means  to  plead 
its  provisions,  undertakings,  or  engagements. 
McNealey  v.  Chicago,  B.  &  Q.  Ry.  Co.,  95  S. 
W.  812,  313,  119  Mo.  App.  200  (citing  Dawson 
V.  St  Louis,  K.  C..  &  N.  Ry.  Co.,  76  Mo.  514 ; 
Brown  v,  Wabash,  St  L.  &  P.  Ry.  Co.,  18  Mo. 
App.  568;  Crow  v.  Chicago  &  A.  By.  Co.,  57 
Mo.  App.  135;  Northrup  v.  Mississippi  Valley 
Ins.  Co.,  47  Mo.  435,  4  Am.  Rep.  337). 

PLEASURE 

See  At  Pleasure. 

Remove  at  pleasure,   see   Remove — ^Re- 
movaL 

PLEDGE 

By  a  "pledge**  the  pledgee  takes  only  a 
special  property;  the  general  property  re- 
maining in  the  pledgor-  White  River  Sav. 
Bank  v.  Capital  Sav.  Bank  &  Trust  Co.,  59 
Atl.  197,  198,  77  Vt  123,  107  Am.  St  ttep. 
754. 

A  "pledge**  Is  trust  property,  and  the 
character  of  a  pledgee  is  that  of  a  trustee. 
The  law  does  not  permit  a  pledgee  to  pur- 
chase the  pledge  at  his  own  sale  except  upon 
an  agreement  with  the  pledgor,  because  he 
has  a  duty  to  perform  in  relation  to  the  prop- 
erty inconsistent  with  the  character  of  a  pur- 
chaser, and  such  a  sale  Is  voidable  at  the 
option  of  the  pledgor.  Wetherell  v.  Johnson, 
70  N.  E.  229,  231,  206  111.  247  (citing  Union 
Trust  Co.  V.  Rigdon,  98  IlL  458;  Cook;  Stock 
ft  Stockholders,  t  479). 
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"A  'pledge'  la  a  bailment  of  personal 
property  to  secure  an  indebtedness.  A  pledge 
cannot  be  created  by  delivery  of  title  deeds." 
A  third  person  paying  the  purchase  money 
at  the  instance  of  the  vendee,  and  taking  the 
title  to  the  land  direct  to  the  vendor,  holds 
neither  the  land  nor  title  as  pledgee.  Such 
a  transaction  is  the  equivalent  of  the  ven- 
dor's conveyance  to  the  vendee,  and  a  con- 
veyance by  the  vendee  to  the  person  paying 
the  purchase  money  as  security  for  the  debt 
Fleming  v.  Georgia  R.  Bank,  48  S.  E.  420, 
422.  120  Ga.  1023  (citing  Civ.  Code  1895,  § 
2d56;  Davis  v.  Davis,  14  S.  E.  194,  88  Ga. 
191). 

To  constitute  a  **pledge"  of  personal 
property,  there  must  be  a  contract  whereby 
the  property  is  held  as  security,  but  it  is  not 
essential  that  such  a  contract  shall  be  ex- 
press, as  it  may  be  implied  from  the  circum- 
stances of  the  case,  if  it  appears  that  the 
minds  of  the  parties  met  with  respect  to  the 
same  subject-matter,  and  consented  to  the 
same  thing  for  a  sufficient  consideration. 
Wilkinson  v.  Misner,  138  S.  W.  931,  934,  158 
Mo.  App.  551. 

A  "contract  of  pledge"  is  a  legal  obliga- 
tion, made  by  the  deposit  with  the  pledgee  of 
personalty  as  security  for  a  debt  or  other 
engagement,  with  an  implied  power  of  sale  on 
default;  the  pledgor  retaining  the  general 
ownership,  subject  to  the  lien  of  the  pledgee. 
Tennent  v.  Union  Cent.  Life  Ins.  Co.,  112  S. 
W.  754,  759,  133  Mo.  App.  345. 

By  av.  Code,  SS  2986,  2987,  a  "pledge" 
is  a  deposit  of  personal  property  by  way  of 
security  for  the  performance  of  another  act, 
and  every  contract  by  which  the  possession 
of  personal  property  is  transferred  as  securi- 
ty only  is  to  be  deemed  a  "pledge."  Rohr- 
bacher  v.  Superior  Court,  78  Pac.  22,  23,  144 
Cal.  631. 

A  "pledge"  is  more  than  a  simple  lien, 
being  a  deposit  or  delivery  of  possession  and 
control  of  property  as  security  for  a  debt, 
vesting  a  right  to  the  property  in  the  pledgee 
to  the  full  extent  necessary  to  protect  and  col- 
lect the  debt.  Austin  v.  Hayden,  137  N.  W. 
817,  822,  171  Mich.  38. 

A  "pledge"  is  a  bailment  to  secure  the 
payment  of  a  debt  or  the  performance  of 
some  other  act,  in  which  the  pledgee  only  ac- 
quires a  special  property  in  the  thing  pledged. 
Trenholm  v.  Miles,  59  South.  930,  931,  102 
Miss.  835. 

An  instrument,  purporting  to  sell  certain 
movables  on  a  plantation  for  a  certain  price 
paid  in  cash,  cannot  be  construed  as  against 
third  persons  as  a  contract  of  pledge  secur- 
ing the  contingent  liability  of  a  surety  on  a 
release  bond.  Millot  v.  Conrad,  38  South. 
139,  114  La.  193. 

One  is  no  less  a  pawnbroker  because  he 
requires  pawnors  to  execute  notes  or  chattel 
mortgages  in  connection  with  the  transaction, 


w^hether  or  not  he  relies  exclusively  on  the 
goods  received,  as,  under  Civ.  Code,  B  2924, 
2987,  2988,  every  contract  by  which  posses- 
sion of  personal  property  is  transferred  u 
security,  only,  is  a  "pledge."  Levison  v.  Boas, 
88  Pac.  825,  827,  150  Cal.  185,  12  L.  R.  A 
(N.  8.)  575,  11  Ann.  Cas.  66L 

Where  a  customer  leaves  stock  in  tlie 
hands  of  a  broker  as  collateral  security  for 
a  balance  due  on  its  purchase  price,  a  quali- 
fied relation  of  pledgor  and  pledgee  exists,  so 
that  the  broker,  while  he  is  not  compelled 
to  retain  in  his  possession  the  identical  stock 
purchased  on  his  customer's  order,  must  have 
in  his  possession  or  under  his  control  an 
amount  of  the  stock  in  question  eqaal  to  that 
purchased,  which  he  can  deliver  to  the  ca§- 
tomer  when  the  account  is  closed.  Strickland 
V.  Magoun,  104  N.  Y.  Supp.  425,  427,  119  App. 
Div.  113. 

Olaattel  mortsase  ^<«t*^g«<«^^^ 

A  "chattel  mortgage"  is  a  present  trans- 
fer of  title  to  mortgaged  property,  with  a 
defeasance,  so  that,  upon  payment  of  the  debt 
or  performance  of  the  obligation  secured,  the 
title  to  the  property  reverts  to  the  mortgagor; 
while  a  **pledge"  is  a  transfer  of  the  posses- 
sion of  personalty,  not  the  title,  as  security 
for  the  performance  of  sMe  act  by  tbe 
pledgor,  with  provisions  for  sale  of  the  prop- 
erty or  other  disposition  thereof  by  the  pled- 
gee upon  the  pledgor's  default.  Palmer  t. 
Mutual  Life  Ins.  Co.  of  New  York,  130  N.  W. 
250,  252,  114  Minn.  1,  Ann.  Cas.  1912B,  957. 

A  transaction  whereby  neither  an  ab- 
solute  nor  a  defeasible  titie  to  personalty  ia 
transferred  by  the  owner,  but  only  posses- 
sion with  the  power  to  sell  if  default  Is  made 
in  the  payment  of  the  note  secured,  is  not  a 
sale  or  a  mortgage,  but  a  "pledge."  Grand 
Ave.  Bank  v.  St.  Louis  Union  Trust  Co.,  115 
S.  W.  1071,  1074,  135  Mo.  App.  806. 

Delivery  reqi&ired 

'*To  constitute  a  'pledge'  there  must  be 
an  actual  delivery  of  possession  to  the  pled- 
gee, and  to  preserve  his  pledge  he  must  re- 
tain  possession."  Gray  v.  Doty,  91  Pac 
1008,  1009,  77  Kan.  446  (citing  Raper  v.  Har- 
rison, 15  Pac.  219,  37  Kan.  243). 

A  "pledge"  is  a  delivery  of  goods  by  one 
to  his  creditor  to  be  kept  until  the  discharge 
of  the  debt  People  v.  German  Bank.  110 
N.  Y.  Supp.  291,  293,  126  App.  Div.  231. 

A  "pledge"  Is  a  lien  created  by  the  owo- 
er  of  personal  property  by  the  mere  delivery 
of  it  to  another,  open  an  express  or  imptM 
understanding  that  it  shall  be  retained  as 
security  on  an  existing  or  future  debt.  Far- 
son  y.  Gilbert,  114  IlL  App.  17,  19. 

To  make  a  valid  "pledge"  as  against 
other  creditors,  there  must  be  an  actual  or 
constructive  delivery  of  the  possession  of  the 
goods,  and  the  delivery  must  be  dear,  o»- 
equivocal,  complete,  and  etIectiTe  at  all  ttmei^ 
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M  as  to  ^ve  notice  to  third  persons  of  the 
pledgee*B  rights.  Incorporeal  property,  in- 
capable of  manual  delivery,  cannot  be  pledged 
without  a  written  transfer  of  title  perform- 
ing the  office  of  delivery  of  possession,  on  a 
pledge  of  corporeal  property,  and  hence  a 
book  account  is  not  pledged  by  a  delivery  of 
tbe  copy  of  the  account  without  an  assign- 
ment thereof  in  writing.  American  Exchange 
Nat  Bank  of  New  York  v.  Federal  Nat  Bank 
of  Pittsburg,  75  Atl.  083,  685,  226  Pa.  483, 
27  L.  R.  A.  (N.  S.)  666,  134  Am.  St  Rep.  1071, 
18  Ann.  Gas.  444. 

The  word  "pledge,"  as  used  In  Kirby*8 
Dig.  ArK.  f  5720,  is  used  in  its  colloquial, 
rather  than  technical,  sense,  since  there  can 
be  no  pledge  without  delivery  and  there  could 
be  no  delivery  of  "uncollected  assessments.'' 
Street  Grading  Dist.  No.  60  of  little  Rock, 
Ark.,  y.  Hagadorn,  186  Fed.  451,  465,  108  G. 
0.  A  428;  Oonnor  v.  Kimball,  186  Fed.  458, 
108  0.  0.  A  436. 

^A  "pledge'  la  a  disposition  of  personal 
property  as  (Security'  (Civ.  Code,  |  2986),  and 
Is  dependent  on  possession,  and  is  not  valid 
until  the  property  is  delivered  to  the  pledgee. 
Civ.  Code,  f  2988.    The  delivery  must  be  as 
complete  as  Is  required  in  the  case  of  sales 
of  personal  property  by  section  3440  of  the 
Civil  Code,  and  change  of  possession  must  be 
continuous  and  open."     Defendant,  having 
possession  under  an  oral  contract  for  pur- 
chase* of  land  on  which  he  had  conmienced 
making  brick,  executed  two  written  instru- 
ments, one  of  which  purported  to  transfer  all 
Ms  interest  In  the  contract  for  the  purchase 
of  the  land  and  in  and  to  the  brick  made  and 
to  be  made  thereon  to  plaintiff ;  the 'Other  in- 
strument, after  reciting  the  transfer,  provid- 
ing that  It  was  made  as  security  for  all  mon- 
eys to  become  due  from  defendant  to  plain- 
tiff, who  agreed  to  advance  money  for  the 
making  of  the  brick.    The  agreement  further 
provided  that  the  plaintiff  was  to  be  and  re- 
main the  owner  of  all  the  brick  made  and  en- 
tiaed  to  its  possession  undl  payment  of  cQl 
sums  due  him.    The  writings  as  to  the  brick 
constitnted  a  contract  for  the  creation  of  a 
''pledge."     Sequeira  v.  Collins,  95  ?aa  876. 
877,  158  Cal.  426. 

As  a  Uen 

See  Lien. 


O'vmersliip  of  atook  dlstliicaislaed 

Where  defendant's  son-in-law,  promot- 
ing a  consolidation  of  corporations,  was 
financially  embarrassed,  and  procured  a  loan 
on  the  note  of  the  new  corporation,  secured 
by  bonds  underwritten  or  guaranteed  by  de- 
fendant under  an  agreement  providing  tl^at 
a  block  of  stock  in  the  new  corporation  should 
be  placed  in  his  hands  as  security  for  the 
son-in-law's  performance  of  his  agreement 
to  procure  other  parties  to  underwrite  the 
loan  BO  as  to  take  up  defendant's  obligation, 
but  the  8to<&  waa  in  fact  issued  directly  to 


defendant  as  a  stockholder,  and  resignations 
of  the  officers  of  the  corporation  were  placed 
in  his  hands,  but  he  refused  to  act  as  a 
stockholder,  and  did  not  act  upon  the  resig- 
nations, defendant  waa  a  ''pledgee,"  and  not 
a  "shareholder,"  and  was  not  subject  to  a 
stockholder's  liability.  Colonial  Trust  Co.  v. 
McMillan,  87  S.  W.  933,  940,  188  Mo.  547,  107 
AnL  St  Rep.  335. 

As  pref  evMuw 

See  Preference. 

Sale  distisiaiiished 

See  Sale. 

Transfer  of  note  as  oollateral 

Rev.  St  1899,  I  3710,  provides  that  in  an 
action  to  enforce  a  lien  on  personal  property 
pledged  or  mortgaged,  or  involving  the  valid- 
ity of  such  lien,  proof  that  the  party  holding 
the  hen  has  exacted  usurious  interest  for 
the  debt  shall  render  any  mortgage  or  pledge 
of  personal  property,  or  any  lien  thereon,  in- 
valid. Held,  that  the  delivery  of  a  promis- 
sory note  as  collateral  security  for  a  prin- 
cipal note  given  for  the  same  amount  as  the 
balance  due  on  the  first  note,  and  executed 
to  plaintiff  the  day  that  a  payment  was 
made  on  the  first  note,  was  a  "pledge"  with- 
in the  meaning  of  the  statute,  though  it  was 
signed  by  an  additional  maker.  The  author- 
ities have  defined  "collateral  security"  as  a 
pledge  of  incorporeal  property  as  distinguish- 
ed from  chattels.  The  words  necessarily  In- 
dicate something  additional  to  the  principal 
obligation,  and  running  along  with  it  as  se- 
curity therefor.  Winfrey  v.  Strother,  128  S. 
W.  849,  850,  145  Mo.  App.  115. 

FLEDGE  FAITH  OF  STATE 

Act  1909,  authorizing  the  State  Treasur- 
er to  deliver  to  certain  persons  bonds  issued 
under  Act  March  4,  1879  (Laws  1879,  p.  183, 
c.  98),  in  discharge  of  an  indebtedness,  does 
not  "pledge  the  faith  of  the  state,"  within 
Const  art  2,  S  16,  declaring  that  no  such 
law  shall  be  passed,  unless  the  bill  be  read 
three  times  in  each  house.  For  the  General 
Assembly  to  order  the  State  Treasurer  to 
Itay  a  debt  with  money  is  not  "pledging  the 
faith  of  the  state,"  within  Const,  art.  2,  | 
16,  relating  to  the  reading  of  bills.  Battle 
V.  Lacy,  64  S.  B.  505,  506,  150  N.  C.  573. 

PLEDGEE 

As  owner,  see  Owner. 

PLEDGEE  OF  STO€« 

As  Stockholder,  see  Stockholder. 

PLEDGOR 

As  creditor,  see  Creditor. 
As  real  party  in  interest,  see  Real  Party 
in  Interest 

PLENARY  PROCEEDINGS  OR  SUIT 

A  proceeding  in  a  circuit  court  by  par- 
ties injuriously  affected  by  orders  of  the  in- 
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terstate  commerce  commission,  though  not 
parties  to  the  proceedings  before  the  com- 
mission on  which  they  are  based,  to  suspend 
or  annul  such  orders,  is  not  an  "appeal/*  but 
a  plenary  suit  in  equity."  F.  H.  Peavey  A 
Co.  V.  Union  Pac.  R.  Co.,  176  Fed.  409,  417. 

Whenever  a  bill  or  petition  is  filed  in 
the  orphans'  court,  whether  or  not  the  par- 
ties are  cited  to  appear,  if  they  do  appear 
and  answer  the  proceedings,  are  "plenary.*' 
Stonesifer  ▼.  Shrlver,  59  Atl.  139,  140,  100 
Md.  24  (citing  Pegg  y.  Warford,  4  Md.  385). 

PLENTY  OF  CHANGE 

To  say  that  a  street  car  conductor  had 
"plenty  of  change"  at  the  time  he  was  asked 
to  change  a  bill  in  order  to  collect  a  passen- 
ger's fare  does  not  mean  plenty  for  the  sin- 
gle transaction,  but  plenty  for  the  reasonable 
requirements  of  the  trip.  Funderburg  y.  Au- 
gusta &  A.  R.  Co.,  61  S.  E.  1075,  1076,  81  S. 
C.  141,  21  L.  R.  A.  (N.  S.)  868. 

PLOTTAGE 

"Plottage**  is  a  percentage  ad4ed  to  the 
aggregate  yalue  of  two  or  more  contiguous 
lots  when  held  in  one  ownership  as  repre- 
senting an  increased  yalue  by  reason  of  the 
fact  that  they  admit  of  more  adyantageous 
disposition  and  improyement  than  a  single 
lot.  People  ex  rel.  Pennsylyauia  N.  Y.  &  L. 
I.  R.  Co.  y.  0*Donnel,  115  N.  Y.  Supp,  509, 
511,  130  App.  Diy.  734. 

"Plottage"  coyers  an  enhancement  of 
yalue  by  reason  of  the  fact  that  parcels  of 
land  sought  to  be  condemned  are  held  in 
single  ownership.  The  question  whether  or 
not  plottage  is  an  element  of  yalue  depends 
necessarily  on  the  particular  circumstances 
surrounding  the  use  of  the  property  and  its 
situation;  there  being  no  rule  of  law  that 
"plottage,'*  taken  alone,  must  haye  a  yalue 
in  any  particular  case.  In  re  City  of  New 
York,  107  N.  Y.  Supp.  567,  569,  56  Misc.  Rep. 
306. 

PLOWBOTE 

"Plowbote**  IB  the  right  to  a  sufficient 
supply  of  wood  for  making  and  repairing  in- 
struments of  husbandry.  Anderson  y.  Cow- 
an, 101  N.  W.  92.  93,  125  Iowa,  259,  68  I*  R. 
A  641,  106  Am.  St  Rep.  303. 

PLOWING 

A  railway  construction  contract  proyid- 
ed  that  "loose  rock,"  as  distinguished  from 
"earth,"  for  the  purpose  of  computing  com- 
pensation for  excayation,  should  include  hard 
shale  or  soapstone,  coarse  boulders  in  grayel, 
cemented  gravel,  hardpan  or  any  other  mate- 
rial, requiring,  in  the  company's  engineer's 
judgment,  the  use  of  pick  and  bar,  or  which 
could  not  be  plowed  with  a  specified  plow. 


It  was  further  proyided  that  tlie  plowing 
test  should  apply  to  all  the  materlala,  and 
that  only  such  material  should  be  loose  rock 
as  in  the  engineer's  Judgment  could  not  be 
plowed  with  such  plow.  Held,  that  the  pro- 
yision  for  a  plowing  test  did  not  apply  to 
the  particular  material  specified  as  bardpan, 
etc.,  and  that  the  clause  relating  to  "other 
material  which  could  not  be  plowed,"  etc., 
meant  such  as  could  not  be  plowed  with 
reasonable  facility;  a  mere  "rooting-ap*'  of 
material,  or  a  cutting  of  a  yery  shallow  fai^ 
row,  or  such  plowing  as  would  req:Qire  men 
to  ride  on  the  plow  beam,  etc,  not  being 
"plowing"  within  the  contract  Indianapolis 
Northern  Traction  Co.  y.  Brennan,  87  N.  E. 
215,  228,  174  Ind.  1,  30  L.  R.  A.  (N.  &)  85L 

PLUMB 

See  Out  of  Plumb. 

The  Century  Dictionary  defines  "plumb" 
as  not  only  "yertical**  but  also  "true,"  "ac- 
curate.** While  in  its  primary  neoae  **plnmb  " 
in  mechanics,  means  **yertical,'*  etc.^  an  ob> 
ject  when  said  to  be  out  of  plumb  may  bt 
understood  to  be  defectiye  in  some  other 
sense.  The  meaning  that  should  be  attached 
to  the  term  in  pleading  is  to  be  extended  to 
tliat  sense  in  which  it  Is  capable  of  being  ub> 
derstood.  In  an  action  by  a  aerrant  for  per- 
sonal  injuries  reoeiyed  by  reason  of  defectiTe 
machinery,  there  was  no  yariance  between 
an  allegation  that  a  wheel  driyins  the  belt- 
ing  was  "out  of  plumb  and  wabbly,**  caus- 
ing the  belting  to  alternately  tighten  and 
loosen,  in  such  manner  as  to  tear  oat  the 
riyets  holding  sections  of  the  belt  together. 
and  proof  that  the  surface  of  the  wbed 
oyer  which  the  belting  worked  was  not  true 
to  the  axle,  that  the  axle  had  gotten  oot  of 
the  true  center  by  the  wheel  having  worn  on 
one  side,  and  that  its  operation  was  tiiereby 
rendered  irregular  and  unsteady.  ReceiTers 
of  Kirby  Lumber  Co.  y.  Poindexter  (Tex.)  103 
S.  W.  430,  440. 

PLUMBER 

See  Employing  Plumber ;  Master  Plumb- 
er. 
Machinist,  see  Machinist 
Journeyman  plumber,  see  Joomeyman. 

PIiUBCBIKO  BV8IIIE88 

Code  1900,  I  8864,  Impostns  a  priyilese 
tax  on  one  "doing  a  plumbing  business^'*  ap- 
plies only  to  a  person,  firm,  or  corporation 
taking  contracts  and  completing  them  by  eot- 
ploying  other  plumbers  to  do  the  work,  and 
does  not  apply  to  an  indiyidual  plumber  work- 
ing by  the  day  or  taking  contracts  for  him- 
self alone.  Wilby  y.  State,  47  South.  466,  93 
Miss.  767,  28  L.  R.  A.  (N.  S.)  877. 

PLURAL 

In  statutory  construction  'Svords  used 
in  the  singular  number  include  the  *plunr 
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and  the  plural  the  slngalar,  except  where  a 
contrary  Intention  plainly  appears."  Hence 
the  words  of  a  statute  requiring  the  filing  of 
a  lien  statement  should  be  read  in  the  plural, 
if  the  circumstances  justify,  and  where  grain, 
upon  which  a  thresher's  lien,  under  chapter 
83  of  the  Civil  Code  (Rev.  Codes  1899,  §§ 
4823-4825),  is  claimed,  was  grown  on  land 
situated  in  two  counties,  the  lien  statement 
should  be  executed  in  duplicate  and  filed  in 
both  counties.  Gorthy  v.  Jarvis,  108  N.  W. 
39,  40, 16  N.  D.  509  (quoting  Rev.  Codes  1899, 
f  5134). 

PLITRAI.  MABRIAOE 

Under  the  doctrines  of  the  Church  of 
Jesus  (Thrist  of  Latter  Day  Saints,  common- 
ly known  as  the  Mormon  Church,  marriages 
celebrated  and  solemnized  by  mere  civil  au- 
thority and  with  only  the  sanction  of  the 
law  are  regarded  as  marriages  for  time  only, 
while  a  marriage  solemnized  by  a  duly  con- 
stituted person,  authority,  or  "by  the  holy 
and  eternal  priesthood  of  the  Saints"  is  des- 
ignated a  "celestial  or  patriarchal  marriage," 
binding  not  only  during  this  life,  but  through- 
out the  life  to  come.    As  used  in  Const.  Ida- 
ho, art  6,  I  3,  disqualifying  as  voters,  jurors, 
or  officers,  among  others,  one  who  is  a  biga- 
mist, polygamist,  or  living  in  what  is  known 
as   patriarchal    or    celestial    marriage,    the 
words   "bigamous,"   "polygamous,"   "plural," 
"celestial,"  and  "patriarchal"  marriages  were 
meant  and  Intended  to  prohibit  and  forbid 
any  man  having  more  than  one  wife  at  one 
time  under  whatever  name  or  designation  he 
might  choose  to  style  his  marriage ;  and  the 
use   of  each  of  these   words   was   directed 
against  bigamous  and  polygamous  marriages. 
The  "celestial"  or  **patrlarchal"  marriage,  in 
order  to  come  within  the  prohibition  of  the 
Constitution,  must  be  "bigamous"  or  **poly- 
gamous."    One  who  teaches  or  practices  hav- 
ing more  than  one  wife  at  any  one  time,  or 
belonging  to  an  organization  teaching  such 
doctrine,  is  disqualified  for  the  duties  of  an 
elector,  and  consequentiy  for  holding  any  dv- 
f  1  oflflce,  within  the  laws  of  the  state,  hut  it  is 
not  intended  by  the  Constitution  to  interfere 
with   the  religious  beliefs  and  opinions  of 
any  one.    Toncray  v.  Budge,  95  Pac.  26,  38, 
14  Idaho,  e21. 

PlilTRAUTT  OF  COV1IT8 

A  "plurality  of  counts,"  in  an  indict- 
ment, may  consist  in  the  charging  of  the  same 
criminal  transaction  as  having  been  commit^ 
ted  in  a  number  of  different  ways  or  in  the 
charging  of  a  number  of  distinct  transactions 
of  tbe  same  general  nature.  It  is  permissi- 
ble to  join  one  or  more  counts  charging  vio- 
lations of  the  general  prohibition  law,  which 
went  into  effect  January  1,  1908,  with  counts 
charging  violations  of  such  laws  regulating 
or  prohibiting  the  sale,  etc.,  of  intoxicating 
liquors  as  may  have  been  in  force  in  the 
paitlcnlar  venue  of  the  trial  prior  to  tliat  date 


and  within  the  period  prescribed  by  the  stat- 
ute of  limitations.  Tooke  v.  State,  61  8.  E. 
917,  920,  4  Oa.  App.  496  (citing  Bish.  New 
Cr.  Proc.  i  1015  [a]  4). 

PLUSH 

So-called  "panne  velvet"  is  dutiable  as 
"plush,"  and  not  as  "velvets,"  under  Tariff 
Act  July  24.  1897,  c.  11,  |  1,  Schedule  L,  par. 
386,  30  Stat  186.  United  States  v.  Passavant 
&  Co.,  164  Fed.  912. 

No  rule  exists  in  trade  or  commercial 
usage  declaring  that  fabrics  having  a  pile  of 
3.5  millimeters  or  less  in  length  should  be 
regarded  as  velvets,  and  of  over  8.5  milli- 
meters as  plush.  United  States  v.  Sllber- 
stein,  Castell  &  Co.,  158  Fed.  965,  966. 

PNEUMONIA 

See  Traumatic  Pneumonia. 

The  fact  that  an  animal,  apparenUy 
sound  when  delivered  to  a  carrier  for  ship- 
ment, arrives  at  its  destination  sick  with  a 
disorder,  such  as  "pneumonia,"  does  not  raise 
the  presumption  that  the  carrier  has  been 
guilty  of  negligence;  '*pneumonia"  being  a 
well-known  and  malignant  disease  attacking 
both  man  and  beast  at  times  when  least  ex- 
pected, and  frequentiy  under  conditions 
which  shroud  its  cause  and  beginning  in  mys- 
tery. Medical  science  has  not  yet  reached  a 
stage  when  it  can  with  any  degree  of  cer- 
tainty protect  or  prevent  its  development  in 
animated  beings.  St  Louis  ft  S.  F.  R.  Co. 
V.  Brosius  ft  Le  Compte,  105  S.  W.  1181, 1136. 
47  Tex.  Civ.  App.  647. 

POCK 

It  is  always  permissible  to  amend  the 
pleadings  to  make  them  conform  to  the  proof, 
so  that  in  slander  for  charging  that  plaintiff 
had  syphilis,  gonorrhcea,  and  clap,  there  was 
no  error  in  permitting  an  amendment  of  the 
petition  so  as  to  include  a  charge  that  plain- 
tiff had  the  "pock,**  on  the  ground  that  de* 
fondant's  counsel  had  no  opportunity  to  learn 
the  nature  of  that  disease,  or  whether  plain- 
tiff was  aflSicted  therewith,  so  as  to  prepare 
for  trial  on  that  issue ;  the  word  "pock"  be- 
ing commonly  known  to  be  but  another  name 
for  syphilis,  or  French  or  Spanish  pox.  Ifills 
V.  Flynn  (Iowa)  137  N.  W.  1062,  1084. 

POCKET  PICKING 

As  larceny,  see  Larceny  from  the  Person. 

POINT 

See  Between  Two  Points;  Division  Point; 
Intermediate  Point;  Meeting  Point; 
Signal  Point;  Terminal  Point 

Aim  dlstlacniahed 

"The  word  *aim'  is  more  specific  than 
the  word  'point'     Intention  la  one  of  the 
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connotations  of  the  word  'aim,*  but  not  of 
the  word  'point'  To  aim  is  to  point  inten- 
tionally with  a  deliberate  purpose."  We  aim 
at  a  bird ;  we  point  a  cannon  against  a  wall ; 
we  level  a  cannon  at  a  wall.  Pointing  is,  of 
course,  used  with  most  propriety  with  refer- 
ence to  instruments  that  have  points.  It  is 
likewise  a  less  decisive  action  than  either 
aiming  or  leveling.  A  stick  or  finger  may  be 
pointed  at  a  person  merely  out  of  derision; 
but  a  blow  is  leveled  or  aimed  with  an  ex- 
pressed intent  of  committing  an  act  of  vio- 
lence. I/ivingston  v.  State,  65  S.  B.  812,  6 
Ga.  App.  805  (citing  and  adopting  Herring- 
ton  y.  State,  48  S.  E.  908,  121  6a.  141,  and 
quoting  Crabbe's  English  Synonyms). 

Aim  mjnonjmovm 

Code  1906,  $  1045,  makes  it  an  offense  to 
"point  or  aim**  a  gun,  etc.  Defendant  was 
indicted,  for  that  he  did  "point  and  aim"  a 
pistol  at  and  toward  prosecutor,  etc.,  and  was 
found  guilty  as  charged.  Held,  that  the 
words  "point**  and  "aim/*  as  used  in  such  sec- 
tion, were  synonymous,  and  defendant  was 
t)ierefore  charged  and  convicted  of  but  a 
single  offense.  Coleman  y.  State,  48  South. 
181,  182,  94  Miss.  860. 

la  boundary 

A  "point**  in  a  boundary  is  the  extrem- 
ity of  a  line.  Tiffany  v.  Town  of  Oyster  Bay, 
126  N.  Y.  Supp.  910,  912,  141  App.  Div.  720. 

Bailroad  siatlon 

Under  a  contract  providing  that  a  car- 
rier would  return  the  outfit  of  a  railroad 
contractor  to  point  of  shipment  from  any 
point  on  the  carrier's  line,  the  word  "point** 
would  be  construed  to  mean  a  station  or  point 
where  the  carrier  was  doing  its  regular  busi- 
ness as  a  common  carrier.  Santa  Fd,  P.  ft 
P.  Ry.  C3o.  V.  Grant  Bros.  Ck)nst.  Co.,  108  Pac. 
467,  469,  13  Ariz.  186. 

SigBAl  points 

The  employers*  liability  act  (Code  1896, 
f  1749,  BUbd.  5),  making  railway  companies 
liable  for  injury  to  an  employ^  caused  by  the 
negligence  of  any  person  in  charge  of  any 
"signal,  points,*'  etc.,  is  a  literal  copy  of  the 
English  statute  using  the  words  "signal 
points,**  designating  an  apparatus  for  giving 
signals,  called  "points.**  In  the  original  Ala- 
bama statute  (Acts  1884-85,  p.  116)  the  word 
"signal**  was  used,  without  "points."  Held, 
that  the  present  statute  covers  cases  of  neg- 
ligence of  persons  having  charge  of  signals 
generally;  "points**  referring  to  apparatus 
used  in  giving  signals;  and  not  merely  locali- 
ties. CogbiU  V.  Louis  &  N.  R.  Ck>.,  44  South. 
683,  685,  152  Ala.  154. 

ponrr  of  destination 

The  "point  of  destination**  of  goods  ship- 
ped by  express  is  ordinarily  not  a  mere  com- 
mon  terminal  point,  like  a  depot  in  the  case 
of  a  railroad,  or  a  wharf  in. the  case  of  a 
steamboat,  but  is  the  place  of  business  or 


residence    of    the    consignee.    SaondefS    y. 
Adams  Express  Go.,  74  Atl.  670,  671,  78  N.  J. 

Law,  441. 

POINT  OF  NAVIOABIUTT 

The  doctrine  that  a  riparian  owner  has 
the  right  to  maintain  landings,  etc  to  the 
"point  of  navigability,**  of  a  navigable  stream 
is  not  to  be  understood  in  the  narrow  sense 
of  being  limited  to  that  point  where  the 
stream  may  be  navigable  for  some  purposes 
at  certain  stages  of  water.  It  must  be  under- 
stood as  giving  the  riparian  owner  the  right 
to  construct  landings,  eta,  to  the  extent  nec- 
essary to  make  his  property  reasonably  avail- 
able at  any  ordinary  stage  of  water  for  any 
navigation  for  which  the  stream  is  adapted 
and  used,  provided  it  does  not  obstruct  the 
paramount  rights  of  the  public  It  musr 
have  reference,  not  only  to  an  ordinaiy  low 
stage  of  water,  but  also  to  the  size  and  kind 
of  vessels  which  navigate  the  stream  and  the 
kind  of  business  done  upon  it  Hobart  y. 
Hall,  174  Fed.  433,  445,  446,  467  (quoting 
Union  Depot  St.  Ry.  &  Transfer  Co.  v.  Bmns- 
wick,  17  N.  W.  626,  628,  31  Minn.  297,  47  An. 
Rep.  789). 

POINTED  OUT 

Where  appellee  admits  that,  if  tbe  ver- 
dict is  excessive,  the  trial  court  committed 
error  in  denying  the  motion  for  a  new  trial, 
it  follows  that  the  error  is  "pointed  out** 
when  appellant,  in  his  opening  brief,  assigns 
as  error  the  only  ruling  which  the  trial  court 
made  upon  the  question  of  excessive  verdict, 
its  denial  of  the  motion  for  a  new  triaL  An 
error  is  not  "presented**  or  "pointed  out" 
simply  because  appellant  does  not  argue  the 
matter  in  his  opening  brief,  since  failure  to 
argue  an  assignment  of  error  does  not  pre- 
vent a  review  of  the  same.  There  is  no  stat- 
ute or  rule  of  court  requiring  an  argument 
of  an  assignment  of  error.  Williams  y.  Spo- 
kane Falls  &  N.  Ry.,  87  Pac  491,  492;  44 
Wash.  363. 

POISON 

See  Added  Poisonous  Ingredient;  Ooa- 
tact  with  Poison;  Voluntary  Taking  of 
Poison. 

Administer  poison,  see  Administer. 

Poison  taken,  see  Taken. 

While,  under  a  provision  of  an  aeddent 
insurance  policy  exempting  the  Inaoier  tron 
liability  for  injuries  resulting  from  poison  x 
anything  accidentally  or  otherwise  taken,  the 
word  "poison**  may  be  construed  to  mean  liq- 
uids commonly  known  as  poisons,  the  words 
following  "or  anything^  clearly  indicate  as 
intention  to  include  eversrthlng  of  a  polsooovs 
nature.  Maryland  Casualty  Oo.  y.  Hudgiai 
(Tex.)  72  S.  W.  1047,  1049  (quoting  Kasten  v. 
Interstate  Casualty  Co.  of  New  York,  74  K 
W.  634,  09  Wis.  73,  40  L.  B.  A.  651). 
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The  words  "poisonous  or  injurious  to  the 
bealtb,"  as  used  in  Pa.  Act  June  26,  1805  (P. 
L.  317)  I  3,  subcl.  7|  were  held  in  Com.  y. 
Kevin,  51  Atl.  594,  202  Pa.  23,  90  Am.  St 
Rep.  613,  to  refer  to  the  Ingredients  used 
in  adulteration.  Qom.  ▼.  Kebort,  61  Atl.  895, 
896,  212  Pa.  289. 

8ti»e.  of  Insect 

A  death  from  blood  poisoning  caused  by 
the  sting  of  an  Insect  is  not  the  result  of 
"poison  in  any  form  or  manner,"  or  of  "con- 
tact with  poisonous  substances,"  within  the 
meaning  of  those  terms  in  an  accident  policy. 
Omberg  ▼.  United  States  ^ut.  Ace  Ass'n,  40 
S.  W.  909,  911,  101  Ky.  303,  72  Am.  St  Bep. 
413. 

Wood  alcol&ol 

See  Wood  Alcohol. 

POISONOUS  OERM 

An  inflnitesimal  poisonous  germ,  or  that 
which  it  generates,  Is  not  "poison,"  as  the 
word  is  ordinarily  understood.  Death  caused 
by  a  poisonous  germ  received  into  the  body 
through  the  bite  of  a  dog  is  not  a  case  of 
contact  with  "poisonous  or  infectious  sub- 
stances" without  the  accident  benefits  of  an 
insurance  policy.  Such  bite  is  an  accident 
and  should  be  classed  under  the  "accident 
provisions"  of  the  policy.  Famer  v.  Massa- 
chusetts Mut.  Ace.  Ass'n,  67  Atl.  927,  928, 
219  Pa.  71,  123  Am.  St.  Rep.  621. 

POI80HOV8  UQiriD 

A  liquid  sold  by  a  druggist  as  hand  lo- 
tion was  a  "poisonous  liquid,"  If  it  blistered 
and  burned  the  -plain  tiffs  hands  and  lips, 
and  rendered  her  helpless  through  the  liquid 
becoming  scattered  through  her  body.  Kel- 
ley  V.  Ross,  148  B.  W.  1000,  1002,  165  Mo. 
App.  475. 

POKER 

As  gambling,  see  Gambltng— Gaming. 
As  gambling  device,  see  Gambling  Device. 

"Poker"  is  defined  to  be  a  "game  with 
cards,"  and  evidence  that  defendant  and  oth- 
ers engaged  in  a  game  of  poker  was  sufficient 
to  support  an  information  charging  him  with 
playing  a  game  of  cards.  Inman  v.  State, 
85  S.  W.  796,  47  Tex.  Or.  B.  609;  Mapes  v. 
State  (Tex.)  85  S.  W.  797. 

"Poker"  is  a  well-known  American  game, 
always  played  with  cards,  and  generally  con- 
flidered  as  a  gentleman*s  game,  played  for 
diversion  or  gain.  But,  even  when  played 
for  diversion,  chips,  representative  of  value, 
are  generally  used.  Sims  v.  State,  57  S.  B. 
1029,  1  Ga.  App.  776. 

POLARISCOPE 

The  "polariscope"  is  an  Instrument  of 
Bdence  used  in  the  laboratory,  composed  of 
many  parts,  apparently  varying  in  details  o>f 


structure,  and  requiring  specif  knowledge 
and  experience  to  operate  it.  It  is  so  adjust^ 
ed  that,  when  a  ray  of  polarized  light  passes 
through  a  tube  filled  with  a  certain  solution 
of  sugar,  the  scale  indicates  the  percentage  of 
pure  sugar.  United  States  v.  Bartram  Bros.* 
131  Fed.  833,  834,  835,  65  a  O.  A.  557. 

POLE 

See  Boom  Pole. 

POLICE 

See  Chief  of  Police. 

Police  ordinances,  see  Ordinance. 

POUGE  GOMSaSBIOirEB 

As  city  officer,  see  City  Officer. 
Board  of  police  commissioner  as  court, 
see  Court  (Of  Justice). 

POUOE  COYTRT 

The  terms  "police  court"  and  "recorder's 
court,"  as  used  in  Oal.  St  1905,  p.  944,  c 
15,  are  synonymoua  Ex  parte  Baxter,  86 
Pac.  998,  999,  3  Cal.  App.  716. 

"The  term  'police  court*  ordinarily  re- 
fers to  an  inferior  municipal  court,  with  a 
limited  jurisdiction  in  criminal  cases  only. 
A  court  with  the  power  to  try  certain  mis- 
demeanor cases,  arising  from-  a  violation  of 
state  law,  or  municipal  ordinance,  and  with 
the  power  to  conduct  preliminary  examina- 
tions  in  cases  of  felony,  and  certain  mlsde^ 
meanors,  and  to  hold  defendants  to  answer 
for  trial  for  the  same,  and  it  does  not  in- 
clude the  justice  courts  established  by  our 
law.  The  term  should  probably  be  construed 
also  to  include  such  inferior  courts  as  may 
properly  be  held  to  be  purely  municipal, 
though  given  by  the  state  certain  jurisdle- 
tion  in  state,  as  distinguished  firom  municipal 
matters.  Courts  coming  within  the  class 
specified  in  the  Constitution  as  'such  inferior 
courts  as  the  Legislature  may  establish  in 
any  incorporated  city  or  town  or  state  and 
county,'  such  as  a  city  recorder's  court  or 
mayor's  court"  The  amendment  to  Const 
art.  11,  i  6,  adopted  November  3,  1896,  in* 
serting  "except  in  municipal  affairs,"  in  the 
provisions  that  cities  and  towns  and  all 
charters  thereof  adopted  by  authority  of  the 
Constitution  shall  be  subject  to  and  control- 
led by  the  general  laws  and  Constitution,  and 
Const  art  11,  |  8%,  being  an  amendment 
adopted  November  3,  1896,  providing  that  it 
shall  be  competent  for  all  charters  formed 
under  the  authority  given  by  Const  art.  11, 
f  8,  to  provide  for  the  Constitution,  juris- 
diction, etc,  of  police  courts,  the  manner, 
time,  and  terms  for  which  the  judges  thereof 
shall  be  elected  or  appointed,  and  for  the 
compensation  of  the  judges,  etc.,  do  not  af- 
fect the  power  of  the  Legislature  to  provide 
for  justices'  courts  in  dtles  and  towns  as 
part  of  the  state  system  of  lustices'  courts. 
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Orabam  t.  Mayor,  etc.,  of  City  of  Fresno,  01 
Pac.  147, 148,  151  Cal.  465. 

POIJGE  FOBGE 

Member  of  police  force,  see  Member. 

Tbe  **police  force"  of  a  city  are  a  body 
of  men  appointed  to  preserve  Its  peace  and 
good  order.  State  ex  reL  Bailey  v.  Edwards, 
106  Pac.  703,  704,  40  Mont  813. 

POUGE  JUDGE 

"A  •'police  judge*  is  an  officer  of  a  dty 
of  tbe  first  class,  whose  powers  and  duties 
are  provided  by  general  statute,  applicable 
alike  to  all  cities  of  that  class.*'  Ft  Scott  v. 
Slater,  72  Pac.  550,  551,  67  Kan.  133. 

POIJGE  OFFICER 

As  executive  officer,  sec  Executive  Of- 
ficer. 
Depot  police,  see  Depot  Police. 

The  chief  of  police  of  a  city  is  a  "police 
officer,"  within  the  rule  of  the  board  of  police 
examiners,  created  by  the  charter  of  tbe 
dty,  providing  that  no  member  of  the  police 
force  should  be  permitted  to  be  a  delegate 
to  any  caucus  or  take  part  in  any  political 
canvass.  Brownell  v.  Bussell,  57  Atl.  103, 
104,  76  Vt  326. 

A  "police  officer"  is  one  of  the  staff  em- 
ployed to  enforce  the  laws  and  ordinances  of 
a  dty  and  preserve  the  peace  of  the  commu- 
nity, and  the  term  "policemen"  includes  ev- 
ery member  of  the  police  force,  whatever  his 
rank,  so  that  a  police  captain  is  a  "police- 
man" notwithstanding  his  superior  rank,  and 
hence  is  not  a  purely  municipal  officer;  Sess. 
Laws  1007,  c.  136,  |  5  (Rev.  Codes,  |  3308), 
relating  to  the  examination  of  applicants  for 
positions  on  the  police  force  and  providing 
for  their  appointment  and  removal,  making 
no  distinction  between  the  officers  and  mem- 
bers of  different  rank  as  to  their  duties  or 
the  manner  of  their  appointment  State  ex 
rel.  Bailey  v.  Edwards,  106  Pac  703,  704,  40 
Moot  818. 

Under  Bev.  Ck>des,  §  3254,  clothing  the 
chief  of  police  of  cities  with  powers  of  a 
peace  officer  and  of  a  constable,  etc.,  the 
chief  of  police  of  a  city  is  a  mere  police  of- 
ficer, and,  though  he  has  the  additional  duty 
of  supervision  of  the  entire  police  force,  he 
is  an  ordinary  "police  officer,"  notwithstand- 
ing sections  3216  and  3250,  providing  for  the 
appointment  of  a  chief  of  police  by  the  mayor 
with  the  consent  of  the  coundl,  etc.  Tbe 
chief  of  police  of  a  dty  Is  within  Laws  1907, 
c.  136  (Rev.  Codes,  §|  33(H-a317),  establish- 
ing a  police  commission  for  cities,  providing 
fbr  an  examination  and  trial  board  to  ex- 
amine and  certify  to  the  qualifications  of  ap- 
plicants to  act  as  members  of  the  police  force 
or  police  department,  etc.,  and  a  chief  of  po< 
lice  appointed  to  serve  during  good  behavior 
or  until  he  becomes  incapacitated  may  not  be 
removed  under  sections  8216  and  8250,  pro- 


viding for  the  appointment  and  removal  of 
chief  of  police.  State  ex  reL  Wynne  v. 
Quinn,  107  Pac  506,  506, 40  Mont  472. 

POUGE  PEN SlOir  BOARD 

Members  as  trustees,  see  Trostee. 

POUGE  POWER 

Bxerdse  of  as  taking  prop^ty*  aea  Tak- 
ing (In  Eminent  Domain). 

The  '^police  power**  of  a  state  Is  that 
power  which  is  necessary  for  its  preserva- 
tion, and  without  which  it  cannot  serve  tbe 
purpose  for  which  it  was  formed.  Ex  parte 
Rowe,.59  South.  69,  70,  4  Ala.  App.  254. 

The  "police  power"  Is  the  power  to  re- 
strain common  rights  of  liberty  or  property. 
When  it  is  sought  to  exerdse  rights  which 
are  not  common  or  fundamental,  still  more 
when  special  privileges  are  asked,  the  state 
may  grant  the  required  permit  or  license  up- 
on such  conditions  as  it  pleases,  without  ob- 
serving the  limitations  whidi  otherwise 
hedge  about  the  exercise  of  the  police  power. 
The  restrictions  upon  the  exercise  of  corpo- 
rate rights  afford  the  most  conspicuous  il- 
lustration of  this;  others  are  found  In  fish 
and  game  laws,  and  others  in  cases  of  quali- 
fied property.  State  v.  Hume,  95  Pac  806, 
810,  52  Or.  1  (dting  Freund,  Police  Power,  | 
24). 

The  "police  ];>owers"  inherent  in  the  state 
are  akin  to  the  right  of  self-defense  in  tbe 
individual,  and  authorize  the  state  to  pro- 
tect Itself  against  those  things  which  threat- 
en its  existence  which  can  only  be  maintain- 
ed by  protecting  the  life,  health,  and  happi- 
ness of  its  dtizens,  and  promoting  that  which 
will  upbuild  Its  educational  and  industrial 
interests.  Ex  parte  Flake  (Tex,)  149  S.  W. 
146,  154. 

"There  is  a  power  beneath  the  GonstitQ- 
tion,  but  not  superior  to  it,  unwritten,  not 
fully  defined,  necessary,  resting  on  the  sov- 
ereignty of  the  state,  whidi  exists  because 
the  state  cannot  exist  without  it,  and  which 
must  be  considered  In  connection  with  the 
Constitution.  That  power,  known  as  the 
'police  power,'  alms  to  promote  the  public 
welfare  by  compulsion  and  restraint,  and  It  la 
under  the  exdusive  control  of  the  Legisla- 
ture. The  executive  department  can  exert 
It  only  as  authorised  by  the  Legislature. 
The  courts  can  neither  exercise  it  nor  prevent 
its  exerdse,  but  they  can  determine  whether 
a  statute  is  a  constitutional  use  of  the  pow- 
er." Wright  V.  Hart,  75  N.  E.  404.  412,  1S2 
N.  Y.  330,  2  li.  R.  A.  (N.  S:)  338,  3  Ann.  Caat 
263  (dissenting  opinion  of  Judge  Vann). 


The  term  "police  power"  means  the 
eral  power  of  governing  its  people  and  domin- 
ions belonging  to  every  sovereignty.  Appeal 
of  AUyn,  71  Att.  794,  796,  81  Conn.  534,  23  U 
Bb  A.  (N.  8.)  630,  129  Anu  St  Bepi  22^. 

The  "police  power^  Is  the  power  to  ish 
pose  those  restraints  upon  private   rlgha 
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which  are  necessary  for  the  general  welfare. 
It  is  a  power  inherent  in  all  goTemments, 
needing  neither  grant  nor  recognition  by  the 
Constitntion.  State  of  Sonth  Carolina  v. 
United  States,  39  Ct  a.  257,  285. 

The  "police  power"  of  a  city  is  the  power 
to  govern,  exercised  by  restriction  or  compul- 
sion in  promoting  the  general  good,  and  while 
a  city  may  not  surrender  the  portion  of  the 
police  power,  the  exercise  of  which  Is  essen- 
tial to  the  promotion  of  the  general  welfare 
in  protecting  personal  or  property  rights,  it 
may  make  concessions  by  which  the  general 
welfare  is  promoted  in  securing  the  services 
of  some  public  utility  not  involving  the  sur- 
render of  necessary  governmental  functions. 
Texarkana  Gas  &  Electric  Go.  v.  City  of  Tex- 
arkana  (Tex.)  123  S.  W.  213,  216. 

"Police  power"  includes  the  public  con- 
venience, as  well  as  the  public  safety,  health, 
and  morals.  That  power  Is  to  organized  gov- 
ernment what  the  atmosphere  is  to  man; 
"its  vital  breath,  its  native  air.**  It  pene- 
trates, permeates,  pervades  all,  in  its  omnifl- 
cally  healing  reach,  "broad  and  general  as 
the  casing  air.*'  It  Is  the  oil  in  which  the 
machinery  of  government  efficiently  moves. 
Yazoo  &  M.  V.  R.  Co.  v.  Harrington,  87  So. 
1016,  1018,  86  Miss.  366,  8  Ann.  Cas.  181. 

The  **pollce  powers"  comprise  that  in- 
definite mass  of  powers  reserved  to  the  state, 
and  which  inhere  in  all  civil  societies  for  the 
protection  of  the  lives,  health,  morals,  and 
public  interests  of  their  members.  They 
have  their  origin  in  the  law  of  neoensity. 
There  is  no  equivalency  between  them  and 
the  power  to  regulate  commerce,  which  does 
not  pertain  to  the  other  granted  powers. 
These  powers  reserved  to  the  state  must  al- 
ways remain  indefinite  in  character  and  In- 
capable of  classification  or  definition,  from 
the  very  variety  and  multiplicity  of  the  mat- 
ters with  which  they  are  concerned.  As  sub- 
jects of  legislation,  they  are,  from  their  very 
nature,  of  primary  importance;  they  lie  at 
the  foundation  of  social  existence;  they  are 
for  the  protection  of  life  and  liberty,  and  nec- 
essarily compel  all  laws  on  subjects  of  secon- 
dary importance,  which  relate  only  to  prop- 
erty, convenience,  or  luxury,  to  recede,  when 
they  come  in  conflict  or  collision.  United 
States  V.  Delaware  &  H.  Co.,  164  Fed.  215, 
233  (citing  License  Cases,  6  How.  [46  U.  S.] 
632,  12  L.  Ed.  256). 

Defendants  were  charged  with  the  viola- 
tion of  Mills'  Ann.  St.  S  1376,  which  makes 
it  an  offense  for  any  person  to  throw  or  dis- 
charge into  any  stream  of  running  water,  or 
ditch  or  flume,  any  obnoxious  substance  or 
sewaga  The  trial  court  sustained  their  mo- 
tion to  dismiss  on  the  ground  that  their  ac- 
tion in  emptying  sewage  from  their  hotel  into 
a  running  stream  was  not  within  the  spirit 
of  tbe  statute.  Held,  that  as  the  statute  was 
based  on  a  legislative  exercise  at  the  '^police 


power,"  which  is  an  attribute  of  sovereignty 
and  exists  without  any  reservation  in  the 
Constitution,  being  founded  upon  the  duty  of 
the  state  to  protect  its  citizens,  the  act  of  dis- 
missal by  the  court  was  improper ;  the  deter- 
mination of  what  measures  are  appropriate 
for  the  protection  of  the  public  being  within 
the  province  of  the  Legislature.  People  v. 
Hupp,  123  Pao.  651,  653,  63  Colo.  80,  41  L.  B. 
A.  (N.  S.)  792 ;  State  ex  rel.  Yaple  v.  Cream- 
er, 97  N.  E.  602,  604,  85  Ohio  St.  349,  39  L.  R. 
A.  (N.  S.)  604. 

AttHbvte  of  soTerelsiity 

The  "police  power"  is  an  inherent  attri- 
bute of  sovereignty,  and  may  be  exercised  to 
conserve  and  promote  the  safety,  health,  mor- 
als, and  welfare  of  the  public.  Inland  Steel 
Co.  V.  Yedlnak,  87  N.  E.  229,  234,  172  Ind. 
423,  139  Am.  St.  Rep.  389. 

The  power  to  prescribe  regulations  de- 
manded by  the  general  welfare  for  the  com- 
mon protection  of  all  is  known  as  the  "police 
power,"  and  is  inherent  in  every  sovereignty. 
Cochran  v.  Preston,  70  Ati.  113,  114,  108  Md. 
220,  23  I/.  R.  A.  (N.  S.)  1103,  129  Am.  St  Rep. 
432, 15  Ann.  Cas.  1018. 

The  "police  power"  is  Inherent  in  every 
government,  and  does  not  depend  upon  legis- 
lative grants  or  limitations.  State  v.  Cen- 
tral Lumber  Co.,  123  N.  W.  504,  510,  24  S.  D. 
136,  42  L.  R,  A.  (N.  S.)  804. 

"What  is  called  'police  power*  appertains 
to  the  sovereignty  of  the  state,  but  is  exer- 
cised by  that  sovereignty  through  the  agency 
of  municipalities,  as  well  as  through  direct 
statutory  enactments  operative  throughout 
the  commonwealth.  That  is  to  say,  the  pow- 
er to  enact  regulations  for  the  welfare, 
health,  and  good  morals  of  a  community 
within  the  limits  of  a  city  or  town  is  largely 
delegated  by  tbe  state  to  its  municipal  gov- 
ernments. But  in  every  case  of  municipal 
legislation  under  the  guise  of  the  police  pow- 
er, express  or  implied  authority  for  the  ordi- 
nance must  be  found  in  the  charter  of  the 
city  or  in  some  other  statute."  (Carpenter  v. 
Reliance  Realty  Co.,  77  S.  \V.  1004,  1008,  103 
Mo.  App.  4S0. 

The  test  of  the  validity  of  a  law  which 
creates  liahlllty  without  fault,  and  under 
which  the  property  of  one  is  taken,  without 
compensation,  to  pay  the  obligations  of  an- 
other, is  not  whether  it  does  objectionable 
things,  but  whether  there  is  any  reasonable 
ground  to  believe  that  the  public  safety, 
health,  or  general  welfare  is  promoted  there- 
by; the  "police  power"  under  which  such 
reasonable  regulations  may  be  made  being  a 
power  inherent  in  every  sovereignty,  the  pow- 
er to  govern  men  and  things,  the  power  to 
which  the  possession  and  enjoyment  of  all 
rights  are  subject,  and  under  which  the  Leg- 
islature exercises  a  supervision  oyer  matters 
affecting  the  common  weal  and  enforces  the 
observance  by  each  member  of  society  of  his 
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duties  to  others  and  the  community  at  large, 
and  prescribes  regulations  promoting  the 
health,  peace,  morals,  education,  and  good 
order  of  the  people,  and  legislates  so  as  to 
increase  the  industries  of  the  state,  develop 
its  resources,  and  add  to  its  welfare  and 
prosperity.  State  ex  rel.  Davis-Smith  Co. 
V.  Clausen,  117  Pac.  1101,  1106,  65  Wash. 
166,  37  L.  R.  A.  (N.  S.)  466. 


«41 


Tolice  power"  is  an  attribute  of  a  sov- 
ereign power  to  enact  laws  for  the  exercise 
of  such  restraint  and  control  over  the  citizen 
and  his  occupation  as  may  be  necessary  to 
promote  the  health,  safety,  and  welfare  of 
society.  In  its  exercise,  the  Legislature  may 
provide  tiiat  any  occupation,  which  is  the 
proper  subject  of  the  power,  may  not  be  pur- 
sued by  the  citizen  except  when  authorized 
b^  license  Issued  by  public  authority,  and 
such  enactment  may  require  the  payment  of 
a  fee  and  the  execution  of  a  bond  with  secu- 
rity conditioned  in  view  of  the  object  and 
purpose  of  the  act  as  a  prerequisite  to  the 
issuance  of  such  license.  Splegler  v.  City  of 
Chicago,  74  N.  E.  718,  721,  216  111.  114  (quo^ 
ing  Price  v.  People,  61  N.  B.  844,  846,  193  111. 
114,  117,  55  L.  R.  A.  588,  86  Am.  St.  Rep. 
306). 

"Police  power"  is  nothing  more  nor  less 
than  the  power  of  government  inherent  in 
every  sovereignty.  While  generally  speaking 
the  police  power  of  the  state  is  said  to  ex- 
tend to  the  protection  of  the  public  health, 
the  public  morals,  and  the  public  safety,  the 
law  does  not  recognize  these  as  the  extent  of 
the  power,  but  it  embraces  regulations  de- 
signed to  promote  public  convenience  and 
general  prosperity  as  well,  and  the  rights 
of  a  sovereign  state  to  regulate  public  serv- 
ice corporations  rests  on  the  police  power  of 
the  state  In  re  Arkansas  Rate  Cases,.  187 
Fed.  290,  292,  297;  State  v.  Kofines,  80  Atl. 
432,  33  R,  I.  211,  Ann.  Cas.  1913C.  1120  (cit- 
ing License  Ca6es,  5  How.  583,  12  L.  Ed.  256 ; 
(:!hicago,  B.  &  Q.  Ry.  Co.  v.  Drainage  Com- 
missioners, 26  Sup.  Ct.  341,  200  U.  S.  561, 
592,  50  L.  Ed.  596,  4  Ann.  Ca&  1175). 

BeloBCs  to  the  states 

The  "police  power"  is  one  which  belongs 
to  state  sovereignty,  reserved  and  protected 
by  the  Constitution  of  the  United  States.  El 
Paso  &  S.  W.  R.  Co.  V.  Foth,  100  S.  W.  171, 
175,  46  Tex.  Civ.  App.  275  (citing  Cooley, 
Const  Um.  [7th  Ed.]  p.  831). 

•^Police  power,"  which  is  the  power  to 
esCabUsh  the  ordinary  regulations  of  police. 
Is 'reserved  to  the  individual  states,  as  there 
iB  in  the  Constitution  no  grant  thereof  to  Con- 
gress. KeUer  v.  United  States,  29  Sup.  Ct.  470, 
471.  213  U.  S.  138,  146,  53  L.  Ed.  737,  16  Ann. 
Caa  1066  (citing  Patterson  v.  Kentucky,  97 
U.  S.  601,  503,  24  L.  Ed.  1115,  1116;  Cooley 
const  Llm.  574 ;  Gibbons  v.  Ogden,  9  Wheat. 
[22  U.  S.]  1,  6  L.  Ed.  23;  License  Cases,  5 
How.  [46  U.  S.]  504, 12  L.  Kd.  256;  Oilman  v. 


Philadelphia,  3  WalL  [70  U.  S.]  718, 18  L.  Ed. 
96;  Henderson  v.  New  York  [Henderson  ▼. 
Wickham]  92  U.  S.  259,  23  L.  Ed.  543;  Han- 
nibal &  St  J.  R.  Co.  V.  Husen,  95  U.  8.  465^ 
24  L  Ed.  527;  Boston  Beer  Co.  v.  Massachu- 
setts, 97  U.  S.  25,  24  L.  Ed.  989). 

The  "police  power'*  is,  in  its  fullest  and 
broadest  sense,  reserved  to  the  states:  that 
the  mode  of  exercising  the  pow»*  is  left  to 
their  discretion,  and  is  not  subject  to  nation- 
al supervision.  South  Carolina  v.  United 
States,  26  Sup.  Ct  110,  113,  199  U.  8.  437,  50 
L.  Ed.  261,  4  Ann.  Cas.  737. 

"Police  power"  is  another  name  for  that 
portion  of  the  sovereignty  of  the  state  not 
surrendered  by  the  terms  of  the  national 
compact.  The  police  power,  as  that  term  is 
commonly  employed,  may  be  paraphrased  as 
society's  natural  right  of  self-defense^  and  it£ 
definition  and  limitation  vary  with  the  cir- 
cumstance calling  for  its  exercise.  To  em- 
balm it  in  any  fixed  or  rigid  formula  would 
be  to  destroy  its  value,  for  it  would  then  be 
deprived  of  its  indispensable  quality  of  adap- 
tation to  changing  conditions,  and  thus  de- 
feat the  ends  it  was  intended  to  pronoote. 
McGuier  v.  Chicago,  B.  &  Q.  R.  Co.,  108  N. 
W.  902,  907,  131  Iowa,  340.  33  Lw  R.  A.  (X. 
S.)  706  (citing  6  Words  and  Phrases,  p.  &424k 

'^Police  power"  is  one  of  the  inherent 
powers  of  all  sovereign  states.  The  states 
composing  the  United  States  were  vested 
with  this  power  when  they  entered  Into  the 
federal  compact,  and,  not  being  among  the 
enumerated  powers  granted  to  the  federal 
government,  they  were  reversed  by  the  states 
to  be  exercised  and  administered  within  their 
respective  Jurisdictions.  The  amendmeata  to 
the  federal  (}on8titution,  and  especially  the 
fourteenth  amendment,  do  not  in  any  way 
interfere  with  the  states  in  the  exerdae  of 
this  power.  The  power  is  comprehensive  and 
its  limits  are  difiicult  to  define.  As  stated  in 
Cooley's  Const  Lim.  (6th  Ed.)  704:  *'The  po- 
lice power  of  a  state,  in  a  comprehensive 
sense,  embraces  its  system  of  internal  regula- 
tion, by  which  it  is  sought  not  only  to  pre- 
serve the  public  order  and  to  prevent  offenses 
against  the  state,  but  also  to  establish*  for 
the  intercourse  of  citizen  with  citizen,  thow 
rules  of  good  manners  and  good  neighborhood 
which  are  calculated  to  prevent  a  conflict  of 
rights,  and  to  secure  to  each  the  uninterrupt- 
ed enjoyment  of  his  own,  so  far  as  it  is  rea- 
sonably consistent  with  a  like  enjoyment  of 
rights  by  others."  As  stated  in  8  Cya  ppL 
863,  871:  "Police  power  is  the  name  given  to 
that  inherent  sovexxignty  which  is  the  right 
and  duty  of  the  government  or  its  agents  to 
exercise,  whenever  public  policy,  in  a  broad 
sense,  demands  for  the  benefit  of  society  at 
large  regulations  to  guard  its  morals,  safety, 
health,  order,  or  to  secure  in  every  reepect 
such  economic  conditions  as  an  advancing 
civilization  of  a  higher  complex  character  re- 
quiree.    •    ^    •    It  la  the  duty  of  tlM  pottos 
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power  to  adopt  all  measures  necessary  for  | 
the  preeerration  of  the  rights  of  person  and  ! 
property  from  unlawful  ylolence  and  disor- 
der, and  for  the  maintenance  of  peace  and 
quiet."  This  power  extends  over  a  large 
range  of  subjects:  The  public  health,  the  pub- 
lic morals,  the  public  safety,  the  public  wel- 
fare. The  courts  have  wisely  refrained  from 
prescribing  the  limits  to  the  exercise  of  the 
police  power,  and  it  has  been  held  to  embrace 
all  legislation  which  prohibits  things  hurtful 
to  the  comfort,  safety,  and  welfare  of  society, 
and  establishing  such  rules  and  regulations 
for  the  conduct  of  all  persons,  and  use  and 
management  of  all  property,  as  may  be  con- 
ducive to  the  public  interest.  Morrison  y. 
State,  95  S.  W.  494,  496,  116  Tenn.  634  (citing 
Martin  v.  Hunter,  1  Wheat  [14  U.  S.]  304,  4 
li.  Ed.  97;  Gibbons  t.  Ogden,  9  Wheat.  [22  U. 
8.]  1,  6  L.  Ed.  23 ;  License  Gases,  5  How. 
[46  U.  8.]  504,  12  L.  Ed.  256;  Prigg  y.  Penn- 
sylyania,  16  Pet  [41  U.  8.]  589,  10  L.  Ed. 
1060;  Barbier  y.  Connolly,  5  Sup.  Ct  357, 113 
U.  8.  27,  28  L.  Ed.  923;  Mugler  y.  Kansas, 
S  Sup.  Ct  273,  123  U.  8.  623,  31  L.  Ed.  205; 
Webster  y.  State.  82  8.  W.  179,  110  Tenn. 
504;  Theilan  y.  Porter,  14  Lea  [82  Tenn.] 
626,  52  Am.  Rep.  173). 

»  Broadly  speaking,  the  **pollce  power**  is 

all  the  power  of  the  state  which  has  not 
been  delegated  to  the  general  government 
and  which  is  not  restricted  by  the  Constitu- 
tion. Though  there  are  many  definitions  of 
''police  power*'  and  differentiations  of  the 
power  of  the  state,  it  is  immaterial  what  the 
power  may  be  called,  so  long  as  it  is  known 
to  exist  The  General  Assembly  has  all  pow- 
er  for  general  legislation  which  is  not  dele- 
gated to  the  general  government  and  which  is 
not  inhibited  by  the  Constitution.  Hendricks 
V.  Block,  97  S.  W.  63,  64,  80  Ark.  333. 

^'Police  power**  is  a  general  term  used 
to  express  the  particular  right  of  a  govern- 
ment which  is  inherent  in  every  sovereign- 
ty. It  is  nothing  more  or  less  than  the  pow- 
ers of  government  inherent  In  every  sover- 
elgrnty  to  the  extent  of  its  dominions.  And 
whether  a  state  passes  a  quarantine  law,  or 
a  law  to  punish  offenses,  or  to  establish 
courts  of  justice,  or  requiring  certain  instru- 
ments to  be  recorded,  or  to  regulate  com- 
merce within  its  own  limits,  in  every  case 
it  exercises  the  same  power ;  that  is  to  say, 
the  power  of  sovereignty,  the  power  to  gov- 
ern men  and  things  within  the  limits  of  its 
dominion.  This  power  must,  however,  be 
exercised  in  subordination  to  the  provisions 
of  the  federal  Constitution.  If,  in  the  as- 
sained  exercise  of  its  police  power,  the  Leg- 
islature of  a  state  should  directly  and  plain- 
ly violate  a  provision  of  the  Constitution. of 
ttie  United  States,  such  legislation  would  be 
void.  McCuUy  v.  Chicago,  B.  &  Q.  R.  Co., 
no  S.  W.  711,  717.  212  Mo.  1  (dissenting 
opinion  of  Woodson,  J.,  quoting  and  adopt- 
ing definition  in  License  Cases,  6  How.  [46 
U.   8.]  504,  583,  12  L.  Ed.  256). 


"The  'police  power*  is  inherent  in  the 
several  states  and  is  left  with  them  under 
the  federal  system  of  government,  and  may 
always  be  exercised  by  the  state  Legisla- 
tures." Barrett  v.  Bickard,  124  N.  W.  163, 
156,  85  Neb.  769. 

Delegation  of  power 

While  the  Legislature  may  delegate  all 
or  a  part  of  its  powers  to  municipalities, 
such  as  the  taxing  power,  the  "police  power,** 
and  the  power  of  eminent  domain,  the  mere 
delegation  of  such  powers  does  not  divest  the 
state  of  its  sovereign  right  to  exercise  them 
for  itself  or  to  take  them  away  from  munic- 
ipalities at  its  pleasure.  City  of  Chicago  v. 
M.  &  M.  Hotel  Co.,  03  N.  B.  753,  755,  248 
IlL  264. 

The  enactment  of  an  ordinance  directing 
and  regulating  the  construction  of  buildings 
in  cities,  and  requiring  a  permit  from  the 
city  therefor,  is  an  exercise  of  that  great 
power  called  "police  power.**  That  power  is 
vital  and  indispensable.  Without  it  cities 
and  towns  could  not  exist.  That  power  is 
vested  in  the  state;  but,  it  being  utterly  im- 
practicable that  the  state  legislature  and 
executive  could  regulate  by  their  constant 
presence  all  the  doings  in  cities  and  towns, 
it  became  indispensable  that  the  state  should 
delegate  the  exercise  of  such  power  to  those 
petit  states,  the  cities  and  towns.  Munici- 
pal corporations  have  exercised  the  police 
power  eo  nomine  for  time  out  of  mind  by 
making  regulations  to  preserve  order,  to  pro- 
mote freedom  of  communication,  and  to  fa- 
cilitate the  transaction  of  business  in  crowd- 
ed communities;  and  this  power  of  local 
legislation  may  be  conferred  upon  the  small- 
est village  that  the  Legislature  sees  fit  to  in- 
corporate, as  well  as  upon  the  largest  city 
in  the  state.  The  extent  of  their  police  pow-^ 
ers  depends  upon  the  limitations  of  their 
charters.  The  power  to  be  exercised  is  fre- 
quently restricted  to  the  one  phrase  "police 
powers,**  and  the  ordinances  must  then  be 
reasonable  regulations  upon  subjects  which 
are  recognized  as  falling  within  the  scope 
of  such  powers.  Fellows  v.  Charleston,  6& 
S.  E.  62;^,  -624,  62  W.  Va.  665,  13  L.  B.  A. 
(N.  S.)  737,  125  Am.  St.  Kep.  990,  13  Ann. 
Cas.  1183. 

"Court  and  law  writers  have  found  it 
difficult  to  define  the  extent  and  boundarles- 
of  the  'police  power.*  It  certainly  extends  to 
the  protection  of  the  lives,  health,  and  prop- 
erty of  the  citizens  and  to  the  preservatloa- 
of  good  order  and  public  morals.  Every 
citizen  has  the  constitutional  guaranty  of 
life,  liberty,  and  the  enjoyment  of  his  prop- 
erty, and  they  cannot  be  taken  from  him; 
except  by  due  process  of  law.  Social  and' 
conventional  rights,  however,  are  subject  to 
such  reasonable  limitations  in  their  enjoy- 
ment as  win  prevent  thera  from  being  dan- 
gerous and  hurtful  to  the  body  politic,  and 
the  law-making  department  of  the  govern- 
ment, under  the  power  vested  in  it  by  the 
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Constitution,  can  enact  laws  providing  for 
such  reasonable  restraints  and  regulations 
as  may  be  necessary  and  expedient  to  se- 
cure social  order  and  public  morals/*  A  city 
'council  has  a  large  discretion  in  the  enact- 
ment of  ordinances,  and  an  ordinance  en- 
acted  under  the  police  power  will  not  be  de- 
clared void  unless  it  is  clearly  oppressive  or 
unreasonable.  Commonwealth,  for  Use  of 
City  of  MadisonviUe,  v.  Price,  94  S.  W.  32, 
33,  123  Ky.  163,  13  Ann.  Cas.  489  (quoting 
and  adopting  definition  in  Dunn  v.  Common- 
wealth, 105  Ky.  834,  49  S.  W.  813,  43  L.  R. 
A.  701,  88  Am.  St.  Rep.  344). 

'The  *police  powers'  of  the  states  may, 
in  the  absence  of  any  constitutional  restric- 
tions upon  the  subject,  be  delegated  to  the 
various  municipalities  throughout  the  state, 
to  be  exercised  by  them  within  the  corporate 
limits.  And  indeed  such  delegation  is  nec- 
essary, for  it  is  a  well-recognized  principle 
in  government  that  the  police  requirements 
of  a  city  are  different  from  those  of  the 
state  at  large,  and  that  stricter  regulations 
are  essential  to  the  good  order  and  peace 
of  a  crowded  metropolis  than  are  required 
in  the  sparsely  peopled  portions  of  the  coun- 
try." 'The  police  power  of  the  state,  be- 
ing an  expression  of  the  instinct  of  self-pres- 
ervation and  protection  characteristic  of  ev- 
ery living  creature,  is  an  inherent  faculty 
and  function  of  life,  attributed  to  all  self- 
governing  bodies  as  indispensable  to  their 
healthy  existence  and  to  the  public  welfare. 
It  embraces  all  rules  and  regulations  for  the 
protection  of  the  lives,  limbs,  health,  com- 
fort, and  quiet  of  persons,  and  the  preserva- 
tion and  security  of  property.  ♦  *  *  Af- 
ter repeated  challenge  of  municipal  author- 
ity to  exercise  the  police  power,  on  the 
ground  that  it  is  a  sovereign  power  and 
therefore  nondelegable,  the  doctrine  is  firm- 
ly established  and  now  well  recognized  that 
the  Legislature  may  expressly  or  by  implica- 
tion delegate  to  municipal  corporations  the 
lawful  exercise  of  police  power  within  their 
boundaries.  The  measure  of  power  thus  con- 
ferred is  subject  to  the  legislative  discre- 
tion." Barrett  v.  Rickard,  124  N.  W.  153, 
150,  85  Neb.  769  (quoting  28  Cyc.  p.  692). 

**The  governmental  power  under  which 
the  care  and  control  of  prisons  fall  is  the 
great  one  commonly  called  the  'police  pow- 
er.' "  And  in  caring  for  prisons  a  county 
exerdses  part  of  this  great  power  by  vir- 
tue of  its  delegation  by  the  Legislature  to 
it  Prltchett  V.  Board  of  Commissioners  of 
Knox  County,  85  N.  E.  32,  34,  42  Ind.  App.  3 
(quoting  and  adopting  definitions  in  Board 
of  Com'rs  of  Jasper  County  v.  Allman,  42  N. 
E.  206,  142  Ind.  573,  39  L.  R.  A.  58). 

The  "police  power,"  so  called,  rests  at 
common  law,  and  in  this  state  also,  by  res- 
ervation in  the  Constitution.  In  the  absence 
of  constitutional  restrictions,  this  power  may 
be  delegated  by  a  state  to  municipal  corpo- 


ratlona,  to  be  exercised  within  ihelr  corpo- 
rate limits;  but,  whether  the  pow^  be  so 
delegated  or  otherwise,  it  la  a  gOTenunental 
function,  founded  upon  the  duty  of  the  state 
to  protect  the  public  saf  ety»  the  public  health, 
and  the  public  morals.  A  municipality,  con- 
structing and  maintaining  a  jail,  as  express- 
ly authorized  by  V.  S.  5302-5304,  is  ex^ds- 
ing  a  governmental  power,  and  is  not  liable 
at  common  law  for  negligence  to  one  commit- 
ted to  the  jail  to  await  an  examination,  as 
expressly  authorized  by  section  5306.  Car- 
ty*s  Adm'r  v.  Village  of  Wlnooski,  62  AtL  45, 
46,  78  Vt  104,  2  L.  R.  A.  (N.  S.)  95,  6  Ann. 
Cas.  436  (citing  Thorpe  v.  Rutland  ft  B.  B. 
Co.,  27  Vt  140,  62  Am.  Dec  625 ;  Lake  Shore 
&  M.  S.  R.  Co.  V.  Smith,  19  Sup.  Gt.  565,  IZi 
U.  S.  684,  43  L.  BkL  858;  License  Crises,  5 
How.  504,  12  L.  Ed.  256). 

"The  exercise  of  the  'police  power*  for 
the  protection  of  safety,  order,  and  morals 
constitutes  the  'police  power*  in  the  nar- 
rower or  primary  sense  of  the  term.  It  is  a 
power  so  vital  to  the  community  that  it  is 
often  conceded  to  local  authorities  of  limit- 
ed powers.  It  is  the  'police  power*  in  this 
narrower  sense  of  the  term  which  the  Su- 
preme Court  of  the  United  States  concedes 
on  principle  to  states  even  where  Its  exercL«e 
afl'ects  interstate  and  foreign  commerce." 
Peace  v.  McAdoo,  96  N.  Y.  Supp.  1089,  110 
App.  Div.  13  (quoting  Freund,  Police  Powers. 
§  10). 

"The  'police  power*  is  included  In  the 
legislative  power,  but  there  are  in  the  Con- 
stitution express  limitations  upon  some  of 
the  powers  comprised  in  the  police  pow«>r. 
and  the  term  'police  power'  is  used  to  desdj?- 
nate  that  power  from  others,  and  is  helpful 
in  ascertaining  its  scope  and  the  Umltatious 
upon  it**  "The  police  power  of  the  state 
embraces  regulations  designed  to  promote 
the  public  convenience  or  the  general  pms- 
perity,  as  well  as  regulations  designed  to 
promote  the  public  health,  the  public  morals. 
or  the  public  safety.*'  The  state  may,  in  the 
exercise  of  the  police  power,  delegate  au- 
thority to  municipal  corporations  to  licence 
and  regulate  chattel  mortgage  and  salary 
loan  brokers.  Sanning  v.  City  of  Cincin- 
nati, 90  N.  E.  125,  127,  81  Ohio.  142,  25  L.  R. 
A.  (N.  S.)  686  (quoting  Chicago,  B.  &  Q.  Ry. 
Co.  V.  Drainage  Com'rs,  200  U.  S.  561-602,  26 
Sup.  Ct  341,  349,  50  L.  Ed.  596,  4  Ann.  Cas. 
1175). 

The  "police  power"  extends  to  the  mak- 
ing of  laws  which  are  necessary  for  the  pres- 
ervation of  the  state  itself,  to  secure  the  ua- 
Interrupted  discharge  of  its  legitUniite  func- 
tions, for  the  prevention  and  punishment  of 
crime,  for  the  preservation  of  the  public 
peace  and  order,  and  for  the  protection  of 
all  members  of  the  state  in  the  ^ijoyment 
of  their  just  rights  against  fraud  and  op- 
pression. Under  the  American  system  of 
government,  plenary  authority  to  make  poBc« 
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regnlattoDS  is  vested  In  the  Legislatures  of 
the  differeDt  states,  restricted  only  hy  the 
parainonnt  authority  of  positive  constitntion- 
al  prohibitions.  It  is  vested  In  a  subordi- 
nate and  delegated  manner  in  the  anthorl- 
ties  of  municipal  corporations.  It  must  be 
observed  that  there  is  not  a  distinct  police 
power  inherent  in  municipal  corporations, 
other  than  that  of  the  state  to  which  they 
owe  their  existence.  Of  course,  the  police 
power  delegated  to  a  municipal  corporation 
is  not  exclusive  of  that  retained  by  the  state. 
That  is,  municipal  police  regulations  must 
yield  to  the  general  laws  of  the  state  when- 
ever there  is  a  conflict  between  them.  Ex 
parte  Corliss,  114  N.  W.  962,  980,  16  N.  D. 
470  (dissenting  opinion  of  Spalding,  J.,  cit- 
ing Cooley,  Const.  Lim.  {§  109,  110). 

Eminent'  domain  distinguished 

**rhe  'police  power'  is  to  be  clearly  dis- 
tinguished from  the  right  of  'eminent  do- 
mahi,'  and  the  distinction  lies  in  this :  That, 
in  the  exercise  of  the  latter  right,  private 
property  is  taken  for  public  use,  and  the 
owner  is  invariably  entitled  to  compensation 
therefor,  while  the  police  power  is  usually 
exerted  merely  to  regulate  the  use  and  en- 
joyment of  property  by  the  owner,  or,  if  he 
is  depilved  of  his  property  outright,  it  is 
not  taken  for  public  use,  but  rather  destroy- 
ed in  order  to  promote  the  general  welfare 
of  the  public,  and  in  neither  case  is  the  own- 
er entitled  to  any  compensation  for  any  in- 
Jury  which  he  may  sustain  in  consequence 
thereof,  for  the  law  considers  that  either 
the  Injury  is  damnum  absque  injuria,  or  the 
owner  is  sufficiently  compensated  by  shar- 
ing in  the  general  benefits  resulting  from 
the  exercise  of  the  police  power."  Chicago, 
B.  ft  Q.  R.  Co.  V.  People,  72  N.  E.  219,  224, 
212  111.  103  (citing  Frazer  v.  City  of  Chicago, 
57  N.  E.  1055,  186  111.  480,  51  L.  R.  A.  306. 
78  Am.  St.  Rep.  296). 

It  is  a  well-recognized  principle  in  the 
decisions  of  the  state  and  federal  courts 
that  the  citizen  holds  his  property  subject, 
not  only  to  the  exercise  of  the  right  of  "emi- 
nent domain"  by  the  state,  but  also  subject 
to  the  lawful  exercise  of  the  "police  power" 
by  the  Legislature.  In  the  one  case,  prop- 
erty is  taken  by  condemnation  and  due  com- 
pensation; in  the  other,  the  necessary  and 
reasonable  expenses  and  loss  of  property  in 
making  reasonable  changes  in  existing  struc- 
tures, or  in  erecting  additions  thereto,  are 
damnum  absque  injuria.  Laws  1901,  p.  912, 
c.  334,  §  100,  as  amended  by  Laws  1902,  p. 
987,  c.  352,  {  47,  generally  known  as  the 
•Tenement  House  Act,"  requiring  all  school 
sinks  in  the  existing  tenement  houses  in  cit- 
ies of  the  first  class  to  be  removed  and  re- 
placed by  water-closets,  is  a  proper  and 
constitutional  exercise  of  the  police  power 
of  the  state  for  the  protection  of  the  public 
health.  Tenement  House  Dept.  of  City  of 
New   York  v.  Moeschen,  72  N.  E.  231,  232, 


179  N.  y.  325,  70  L.  B.  A.  704,  103  Am.  St 
Rep.  910,  1  Ann.  Cas.  489. 

An  ordinance  requiring  railroad  com- 
panies at  their  own  expense  to  reduce  their 
tracks  at  crossings  to  grade  is  the  exercise  of 
the  "police  power"  over  crossings  and  not 
the  power  of  "eminent  domain."  The  limi- 
tation, in  the  power  of  eminent  domain,  that 
property  shall  not  be  taken  or  damaged  for 
public  use  without  adequate  compensation 
does  not  of  itself  impose  any  restrictions 
on  the  proper  employment  of  the  police  pow- 
er on  any  subject  lying  within  its  sphere  in 
a  proper  and  lawful  manner.  Houston  &  T. 
C.  R.  Co.  V.  Dallas,  84  S.  W.  648,  651,  98 
Tex.  396,  70  L.  R.  A.  850. 

Extent  of  powev 

The  "police  power**  of  the  state  la  the 
power  which  enables  it  to  promote  the  health, 
comfort,  safety,  and  welfare  of  society.  In 
re  Boyce,  75  Pac  1,  8,  27  Nev,  299,  65  L.  R. 
A.  47,  1  Ann.  Cas.  66  (quoting  People  v. 
Lochner,  76  N.  Y.  Supp.  399,  73  App.  Dlv. 
120). 

The  "police  power"  of  a  state  is  that  in* 
herent  and  plenary  power  in  the  state  which 
enables  it  to  prohibit  all  things  hurtful  to 
the  comfort,  safety,  and  welfare  of  society. 
Oldknow  V.  City  of  Atlanta,  71  S.  E.  1015,  9 
Ga.  App.  594. 

"The  'police  power'  of  a  state  embraces 
regulations  designed  to  promote  the  public 
convenience  or  the  general  prosperity,  as 
well  as  regulations  designed  to  promote  the 
public  health,  the  public  morals,  or  the  pub- 
Uc  safety."  Chicago,  B.  &  Q.  Ry.  Co.  v.  Il- 
linois, 26  Sup.  Ct  341,  349,  200  U.  S.  561, 
50  L.  Ed.  596,  4  Ann.  Cas.  1175  (citing  Lake 
Shore  &  M.  S.  R.  Co.  v.  Ohio,  19  Sup.  Ct  465, 
173  U.  S.  285,  292,  43  L.  Ed.  702,  704 ;  Oilman 
V.  Philadelphia,  3  Wall.  [70  U.  S.]  713.  729, 
18  L.  Ed.  525,  527 ;  Hannibal  &  St  J.  R.  Co. 
V.  Husen,  95  U.  S.  470,  24  L.  Ed.  529). 

The  subjects  for  the  exercise  of  the  1)o- 
lice  power"  are,  first  preservation  of  the 
public  health;  second,  preservation  of  the 
public  morals;  third,  regulation  of  business 
enterprises ;  fourth,  regulation  of  civil  rights 
of  individuals;  and,  fifth,  the  general,  wel- 
fare and  safety  of  the  dtlzens.  '  Common- 
wealth V.  Reinecke  Coal  Min.  Co.,  79  S.  W. 
287,  290,  117  Ky.  885. 

The  "police  power"  of  the  state  is  that 
power  vested  in  the  I^eglslature  by  the  Con- 
stitution to  make,  ordain,  and  establish  all 
manner  of  wholesome  and  reasonable  laws, 
statutes,  and  ordinances,  either  with  penal- 
ties or  without,  not  repugnant  to  the  Consti- 
tution, as  they  shall  Judge  to  be  for  the  good 
and  welfare  of  the  commonwealth  and  of  the 
subjects  of  the  same.  In  re  Arkansas  Rate 
Cases,  187  Fed.  290,  299  (quoting  with  ap- 
proval from  Commonwealth  v.  Alger,  7  Cush. 
[Mass.]  53,  85). 
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The  ^^llce  powers**  of  a  state  or  mtudc- 
ipality  do  not  extend  to  the  iwssage  of  laws 
or  ordinances  which  violate  fundamental 
rights  secured  by  the  federal  Constitution. 
Kansas  City  Gas  Co.  v.  Kansas  City,  108  Fed. 
500,  511. 

The  exercise  of  the  **police  power"  is  not 
limited  to  regulations  to  promote  the  public 
health,  morals,  or  safety,  and  it  may  be  ex- 
tended to  such  regulations  as  will  promote 
public  convenience  and  general  prosperity. 
Williams  V.  State,  108  S.  W.  838,  839,  85  Ark. 
464,  26  L.  R.  A.  (N.  S.)  482,  122  Am.  St 
R^.  47. 


«v 


The  'police  power,*  in  Its  broadest  ac- 
ceptation, means  the  general  power  of  a  gov- 
ernment to  preserve  the  public  welfare  by 
prohibiting  all  things  hurtful  to  the  comfort, 
safety,  and  welfare  of  society,  and  establish- 
ing such  rules  and  regulations  for  the  con- 
duct of  all  persons  and  the  use  and  manage- 
ment of  all  property  as  may  be  conducive 
to  the  public  interest**  Caven  v.  Coleman 
<Tex.)  06  S.  W.  774,  778. 

The  **police  power"  of  the  state  not  only 
embraces  laws  Intended  to  promote  the  public 
health,  morals,  or  safety,  or  to  suppress  that 
which  is  disorderly  or  unsanitary  but  it  also 
embraces  laws  which  conduce  to  the  general 
welfare  of  the  public  or  state.  Morris  v. 
City  of  IndianapoUs,  04  N.  E.  705,  714,  177 
Ind.  360. 

The  "poUce  power**  is  the  Inherent  and 
plenary  power  residing  within  constitutional 
limitations  in  the  Legislature  to  pass  whole- 
some and  reasonable  laws  for  the  good  and 
welfare  of  the  people  of  the  state.  Carr  v. 
State,  03  N.  E.  1071,  1078,  175  Ind.  241,  82 
L.  R.  A.  (N.  8.)  1190. 

"Police  power"  is:  "  ♦  •  ♦  The  power 
vested  in  the  Legislature  by  the  Constitution 
to  make,  ordain,  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes,  and 
ordinances,  either  with  penalties  or  without, 
not  repugnant  to  the  Constitution,  as  they 
shall  judge  to  be  for  the  good  and  welfare  of 
the  commonwealth,  and  of  the  subjects  of 
the  same.  It  is  much  easier  to  perceive  and 
realize  the  existence  and  services  of  this  pow- 
er than  to  mark  its  boundaries  or  prescribe 
limits  to  its  exercise.**  State  v.  Robb,  60 
Atl.  874,  876,  100  Me.  180,  4  Ann.  Cas.  275 
(quoting  and  adopting  the  definition  in  Com- 
monwealth V.  Alger,  7  Cush.  [61  Mass.]  85). 

The  ''police  power"  is  the  power  vested 
In  the  Legislature  by  the  Constitution  to  make 
all  manner  of  wholesome  and  reasonable 
laws,  either  with  penalties  or  without,  not  re- 
pugnant to  the  Constitution,  as  they  may 
Judge  to  be  for  the  good  and  welfare  of  the 
public.  State  v.  Central  Lumber  Co.,  123  N. 
W.  604,  510,  24  S.  D.  136,  42  L.  R.  A.  (N.  S.) 
804. 

The  "police  power"  is  a  term  which  has 
relation  to  a  power  to  enact  a  system  of  reg- 


ulations tending  to  the  health,  order,  ooo- 
venience,  and  comfort  of  a  state's  inhabitants 
and  to  the  prevention  and  punishment  of  pnb- 
lie  injuries  and  offenses.  State  v.  Penny,  HI 
Pac.  727,  730,  42  Mont  118,  31  L.  R.  A.  (X. 
S.)  1155. 

The  absolute  freedom  from  restraint 
which  an  individual  has  as  a  natural  tight 
yields  to  the  necessities  of  the  public  wd* 
fare  when  the  public  welfare  demands  that 
this  right  be  temporarily  impaired.  These 
temporary  invasions  of  natural  right  are 
what  Is  known  as  the  "exercise  of  police 
power,"  and  the  act  of  declaring  what  tem- 
porary invasion  of  the  natural  rights  of  lib- 
erty and  personal  immunity  are  necessary  in 
the  exercise  of  the  police  power  for  the  com- 
mon welfare  is  solely  a  legislative  act,  and 
hence,  where  no  statutory  authority  is  shown 
for  photographing  and  measuring,  under  the 
Bertillon  system,  persons  accused  of  an  of- 
fense, after  arraignment  and  admission  to 
bail,  the  police  department  of  a  city  has  no 
authority  to  exercise  such  power.  Pe<^e  ex 
rel.  Gow  v.  Bingham,  107  N.  Y.  Supp.  1011, 
1014,  67  Misc.  Rep.  66. 

In  general  "police  power"  extends  to  an 
the  great  public  needs  that  may  be  pat  forth 
in  aid  of  what  is  sanctioned  by  usage,  or  held 
by  the  prevailing  morality  or  strong  and  pre- 
dominant opinion  to  be  greatly  and  immedi- 
ately necessary  to  the  public  welfare.  Cun- 
ningham V.  Northwestern  Improvement  Co^ 
119  Pac.  554,  560.  44  Mont.  180. 

The  "police  power**  of  a  state  is  the  right 
to  prescribe  regulations  for  the  good  order. 
peace,  protection,  comfort,  convenience,  and 
morals  of  the  community,  and  its  ess^itiaJ 
quality  as  a  governmental  agency  is  that  it 
Imposes  on  persons  and  property  burdens  de- 
signed to  promote  the  health  and  safety  of 
the  public  at  large.  Commonwealth  ▼.  Ply- 
mouth Coal  Co.,  81  Aa  148,  150,  232  Pa.  141. 

The  "police  power"  is  the  general  power 
of  the  state  to  preserve  and  promote  the  pub- 
lic health,  peace,  comfort,  and  morals,  and 
statutes  which  but  indirectly  aifect  the  com- 
mon good  are  sustainable  as  an  exercise  of 
the  police  power,  provided  they  are  reason- 
able. State  ex  r^.  Webster  v.  Superior  Court 
for  King  County,  120  Pac.  861,  862,  67  Wash. 
37,  Ann.  Cas.  1913D,  78. 


<«i 


Police  power,**  in  its  moat  oompreben- 
sive  sense,  embraces  the  whole  system  bj 
which  the  state  seeks  to  preserve  the  public 
order,  to  prevent  offenses  against  the  law. 
to  insure  to  citizens  in  their  intercourse  with 
each  other  the  enjoyment  of  their  own,  so 
far  as  is  reasonably  consistent  with  the  like 
enjoyment  of  rights  by  others,  but  is  com* 
pletely  subject  to  the  .Constitution,  and  does 
not  exist,  except  with  reference  to  matters 
clearly  within  the  conservation  of  the  public 
health,  safety,  and  welfare.  Ives  v.  South 
Bujf alo  Ry.  Co.,  04  N.  B.  431,  442,  201  K.  T. 
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271,  94  L.  iEL  A.  (N.  S.)  162,  Ann.  Cas.  1912B, 

166. 

The  **pollce  power"  of  a  state  Ib  the  pow- 
er "to  prescribe  regulations  to  promote  the 
health,  peace,  morals,  education,  and  good  or- 
der of  the  people,  and  to  legislate  so  as  to 
Increase  the  industries  of  the  state,  develop 
Its  resources,  and  add  to  its  wealth  and  pros- 
perity." Ex  parte  HoUman,  60  S.  E.  19,  30, 
79  S.  C.  9,  21  U  R.  A.  (N.  S.)  242,  14  Ann. 
Ga&  1105  (quoting  and  adopting  the  definition 
in  Barbler  v.  Connelly,  6  Sup.  Ct  357,  113 
U.  8.27,  28  L.  Ed.  923).  - 

The  ''police  power"  is  an  exercise  of  the 
soyereign  right  of  goyernment  to  protect  the 
lives,  health,  morals,  comfort,  and  general 
welfare  of  the  people,  and  is  paramount  to 
any  rights  under  contracts  between  individa- 
als.  The  obligations  of  an  agreement  to  re- 
move an  existing  dam  from  a  navigable 
stream,  and  to  allow  the  stream  to  remain 
open  and  unobstructed,  are  not  unconstitu- 
tionally impaired  by  a  state  statute  subse- 
quently enacted  in  the  exercise  of  the  police 
power  to  subserve  the  drainage  of  lowlands, 
authorizing  the  construction  of  a  dalia  across 
the  stream  by  the  very  persons  making  such 
agreement  Manigault  v.  Springs,  26  Sup. 
Ct  127,  130,  190  U.  a  473,  50  L.  Ed.  274. 

"Although  this  court  has  refrained  from 
any  attempt  to  define  the  limits  of  that  pow- 
er, yet  it  has  distinctly  recognized  the  au- 
thority of  a  state  to  enact  quarantine  laws 
and  'health  laws  of  every  description';  in- 
deed, all  laws  that  relate  to  matters  com- 
pletely within  its  territory,  and  which  do  not 
by  their  necessary  operation  affect  the  peo- 
ple of  other  states.  According  to  settled  prin- 
ciples, the  "police  power"  of  a  state  must  be 
held  to  embrace  at  least  such  reasonable  reg- 
ulations established  directly  by  legislative 
enactment  as  will  protect  the  public  health 
and  the  public  safety.  Jacobson  v.  Massa- 
chusetts, 25  Sup.  Ct  368,  360,  197  U.  S.  11, 
49  L.  Ed.  643,  3  Ann.  Cas.  765  (citing  Gib- 
bons V.  Ogden,  9  Wheat.  [22  U.  S.]  1,  203,  6 
L.  Ed.  23,  71;  Hannibal  ft  St  J.  B.  Co.  v. 
Husen,  95  U.  S.  465,  470,  24  L.  Ed.  527,  530; 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  24  Lu  Ed.  989 ;  New  Orleans  GasUght  Co. 
V.  Louisiana  Light  &  H.  P.  &  Mfg.  .Co.,  6  Sup. 
Ct  252,  115  U.  S.  650,  661,  29  L  Ed.  516,  520 ; 
Lawton  V.  Steele,  14  Sup.  Ct  499,  152  U.  S. 
133,  38  L.  Ed.  385). 

The  "police  power"  is  the  inherent  and 
plenary  power  in  the  state  enabling  it  to 
prohibit  all  things  hurtful  to  the  comfort, 
safety,  and  welfare  of  society,  and  to  adopt 
such  regulations  as  will  promote  the  same. 
People  V.  Steele,  83  N.  E.  236,  237,  231  111. 
340,  14  L.  R.  A.  (N.  S.)  361,  121  Am.  St 
R^p.  a21;  City  of  Chicago  v.  Powers,  83  N. 
E.  240,  231  111.  560. 

Orbe  ^'police  power"  springs  from  the 
fundamental  principle  that  every  property 


owner  must  so  use  his  own  as  not  to  endan- 
ger the  safety,  health,  and  general  welfare 
of  the  community.  It  operates  on  an  existing 
evil  that  injuriously  affects  the  health,  mor- 
als, safety,  or  general  welfare  of  the  commu- 
nity, and  is  a  power  to  wfaidli  every  person 
and  corporation  must  yield  obedience,  and 
from  which  the  state  itself  cannot  grant  ex- 
emption. Cincinnati,  I.  ft  W.  Ry.  Co.  v.  City 
of  Connersville,  88  N.  B.  608,  506,  170  Ind. 
3ia 

The  '•police  power"  is  limited  to  the  pre- 
vention and  punishment  of  such  acts  as  may 
menace  the  welfare,  happiness,  morals  or 
peace  of  the  state  and  of  the  people,  and  as 
these  cannot  be  imperiled  by  the  exercise  of 
a  right  to  resort  to  a  federal  court,  given 
by  the  law  of  the  land,  no  court  can  recognize 
the  bringing  of  such  suit  as  any  legal  cause 
for  the  forfeiture  of  any  vested  right  of  prop- 
erty. Seaboard  Air  Line  Ry.  Co.  v.  Railroad 
Commission  of  Alabama,  155  Fed.  792,  804. 

Under  its  "police  power"  a  state  has  the 
right  to  determine  what  is  dangerous  and  in- 
jurious to  the  public  health,  morals,  and 
safety.  Massie  v.  Cessna,  88  N.  E.  152,  154, 
239  lU.  352 ;  McCord  v.  State^  101  Pac  280, 
282,  2  Okl.  Cr.  214. 

A  state's  "police  power"  involves  the 
right  to  make  regulations  for  the  protection 
of  public  health,  safety,  morals,  peace,  edu- 
cation, good  order,  convenience,  and  general 
prosperity.  State  v.  Sherman,  105  Pac.  299, 
300,  18  Wyo.  169,  27  L.  R.  A.  (N.  8.)  898, 
Ann.  Cas.  1912C,  819. 

The  "police  power"  embraces  the  whole 
system  of  internal  regulation  by  which  the 
state  seeks  to  preserve  public  order,  and  to 
establish,  for  the  intercourse  of  citizens  with 
citizens,  those  rules  of  good  manners  which 
are  calculated  to  prevent  a  conflict  of  rights, 
and  to  insure  to  each  the  uninterrupted  en- 
joyment of  his  own,  so  far  as  is  reasonably 
consistent  with  a  like  enjoyment  of  rights 
by  others;  and  restraints  on  human  action, 
necessary  to  the  uniform  and  reasonable  en- 
joyment of  private  rights,  are  an  exercise  of 
the  police  power,  Nash  Hardware  Co.  v. 
Morris,  146  S.  W.  874,  876,  105  Tex.  217. 

The  "police  power"  of  a  state  Includes 
the  power  to  prescribe  such  regulations  in 
the  use  of  inherently  dangerous  property 
as  will  render  the  consequent  danger  as  small 
as  possible.  Texas  Cent  R.  Co.  v.  Pruitt  HO 
S.  W.  966,  968,  49  Tex.  Civ.  App.  370  (quoting 
and  adopting  3  Elliott,  R.  R.  [2d  Ed.]  §  1182). 

The  "police  power"  of  the  state  extends 
to  the  protection  of  the  lives,  health,  com- 
fort, and  quiet  of  all  persons  and  the  pro- 
tection of  all  property  within  the  state;  and 
persons  and  property  are  subjected  to  such 
restrictions  and  burdens  as  are  reasonably 
necessary  to  secure  the  general  comfort, 
health,  and  prosperity.  Town  of  Canaan  v. 
Enfield  Village  Fire  Dist,  70  AtL  250,  261,  74 
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N.  H.  517  (concurring  opinion,  quoting  and 
adopting  definition  in  State  v.  Wliite,  5  Atl. 
828,  830,  64  N.  H.  48,  50,  and  dtlng  State  v. 
United  States  ft  0.  Express  Co.,  60  N.  H.  219). 

The  ••police  power"  of  the  state  is  the 
power  to  make  laws,  to  secure  the  comfort, 
peace,  convenience,  and  health  of  the  com- 
munity. It  derives  its  existence  from  the 
rule  that  the  safety  of  the  people  is  the 
supreme  law,  justifying  legislation  upon  mat- 
ters pertaining  to  public  welfare,  the  public 
health,  or  the  public  morals.  Ex  parte  Elam, 
91  Pac.  811,  812,  6  Cal.  App.  233  (citing  Ex 
parte  Whitwell,  32  Pac.  870,  98  Cal.  78,  19 
L.  R.  A.  727,  35  Am.  St.  Rep.  152 ;  Ex  parte 
Drexel,  82  Pac.  429,  147  Cal.  766,  2  L.  R.  A. 
[N.  S.]  588,  3  Ann.  Cos.  878). 

"The  'police  power'  of  a  state,  in  a  com- 
prehensive sense,  embraces  its  whole  sys- 
tem of  internal  regulation,  by  which  the  state 
seeks  not  only  to  preserve  the  public  order 
and  to  prevent  offenses  against  the  state,  but 
also  to  establish  for  the  intercourse  of  citi- 
zens with  citizens  those  rules  of  good  man- 
ners and  good  neighborhood  which  are  cal- 
culated to  prevent  a  conflict  of  rights,  and  to 
insure  to  each  the  uninterrupted  enjoyment 
of  his  own  so  far  as  is  reasonably  consistent 
with  a  like  enjoyment  of  rights  by  others. 
The  'police  power*  is  the  power  vested  in  the 
Liegislature  by  the  Constitution  to  make, 
ordain,  and  establish  all  manner  of  whole- 
some and  reasonable  laws,  statutes,  and  ordi- 
nances, either  with  penalties  or  without,  not 
repugnant  to  the  Constitution,  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  the 
commonwealth,  and  of  the  subjects  of  the 
same.  It  is  much  easier  to  perceive  and 
realize  the  existence  and  sources  of  this 
power  than  to  mark  its  boundaries,  or  pre- 
scribe limits  to  its  exercise.  *This  police 
power  of  the  state'  says  an  eminent  judge, 
*extends  to  the  protection  of  the  lives,  limbs, 
health,  comfort,  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  the 
state.  According  to  the  maxim,  "Sic  utere 
tno  ut  allenum  non  laedas,"  which  being  of 
universal  application,  it  must,  of  course  be 
within  the  range  of  legislative  action  to  de- 
itne  the  mode  and  manner  in  which  every  one 
may  so  use  his  own  as  not  to  injure  others.' 
And  again:  (By  this)  'general  police  power 
of  the  state,  persons  and  property  are  sub- 
jected to  all  kinds  of  restraint  and  burdens, 
in  order  to  secure  the  general  comfort, 
health,  and  prosperity  of  the  state;  of  the 
perfect  right  in  the  Legislature  to  do  which 
no  question  ever  was,  or,  upon  acknowledged 
general  principles,  ever  can  be  made,  so  far 
as  natural  persons  are  concerned.'  And  nel- 
tlier  the  power  itself,  nor  the  discretion  to 
exercise  it  as  need  may  require,  can  be  bar- 
gained away  by  the  state.  In  the  American 
constitutional  system  the  power  to  estab- 
lish the  ordinary  regulations  of  police  has 
been  left  with  the  individual  states,  and  it 
cannot  be  taken  from  them,  either  wholly  or 


in  part,  and  exercised  under  legislation  of 
Congress.  Neither  can  the  national  goFem- 
ment,  through  any  of  its  departments  or  offic- 
ers, assume  any  supervision  of  the  police 
regulations  of  the  states.  All  that  the  fed- 
eral authority  can  do  is  to  see  that  the  states 
do  not,  under  cover  of  this  power,  invade  the 
sphere  of  national  sovereignty,  obstruct  or 
impede  the  exercise  of  hny  authority  which 
the  Constitution  has  confided  to  the  nation, 
or  deprive  any  citizen  of  rl^ts  guaranteed 
by  the  federal  Constitution.*'  'There  Is  also 
a  common  assent  that  the  Legislature  has 
the  right  of  control'  in  all  matters  affecting 
public  safety,  health,  and  welfare  on  the 
groimd  that  these  are  within  the  indefinable 
but  unquestioned  purview  of  what  Is  known 
as  the  police  power.  It  is  indefinable  be- 
cause none  can  foresee  the  everchanging 
conditions  which  may  call  for  its  exercise; 
and  it  is  unquestioned  because  it  is  a  neces- 
sary function  of  government  to  provide  for 
the  safety  and  welfare  of  the  people.  Pri- 
vate rights  are  often  involved  in  its  exercise, 
but  a  law  is  not  on  that  account  rendered 
invalid  or  unconstitutionaL  The  first  inquiry 
is  whether  the  subject  of  the  law  is  within 
the  power,  for,  if  it  is,  the  Legislature  has 
jurisdiction  to  enact  it,  and  its  terms  are 
subject  to  a  reasonable  legisIatlTe  discre- 
tion." State  T.  Kofines,  80  AtL  432,  438,  437, 
33  R.  I.  211,  Ann.  Cas.  1913C,  1120  (quoting 
and  adopting  definitions  from  Cooley  Const 
Lim.  [7th  Ed.]  p.  820  et  seq;  Opinion  to  the 
Governor,  54  AtL  602,  003,  24  R.  I.  603,  605). 

"The  'police  power'  extends  to  all  regu- 
lations affecting  the  health,  good  order,  mor- 
als, peace,  and  safety  of  society,  and  under  it 
all  sorts  of  restrictions  and  burdens  are 
imposed;  and,  when  they  are  not  in  conflict 
with  any  constitutional  principles,  they  can- 
not be  successfully  assailed  in  a  judicial  tri- 
bunal." Commonwealth  v.  Andrews,  00  AtL 
554,  555,  211  Pa.  110  (quoting  and  adopting 
Bartemeyer  v.  Iowa,  85  U.  S.  [18  WalL)  12ft^ 
21  L.  Ed.  929). 

"Police  power"  is  that  broad  and  com- 
prehensive authority  which  resides  In  the 
lawmaking  branch  of  the  state  govemmenc, 
and  which  it  is  permitted  by  the  Constitution 
to  exercise  to  provide  for  the  comfort,  tbe 
safety,  and  welfare  of  society  by  regulating 
and  controlling  the  conduct  of  the  dtixen  in 
respect  to  himself  and  his  property.  Wright 
V.  Hart,  03  N.  Y.  Supp.  00,  62,  67,  103  App. 

Dlv.  2ia 

"Police  powers**  embrace  the  powers  of 
government  to  preserve  and  promote  public 
welfare,  the  safety,  health,  good  order,  and 
happiness  of  the  people,  and  authorise  tbe 
establishment  of  such  rules  and  regulatloDs 
for  the  conduct  of  all  persons  and  for  the 
use  and  management  of  all  property  as  may 
be  conducive  to  the  public  interest  and  wel- 
fare. Nobel  V.  Bragaw,  85  Pae  903,  12 
Idaho,  265. 
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8aBi»— Abatement  of  nvleaneee 

The  '•police  power**  of  the  state  extends 
to  everything  necessary  to  the  due  protection 
of  public  morals  and  the  maintenance  of  the 
peace  and  quiet  of  the  state  as  well  as  the 
protection  of  life  and  property,  and  in  the 
exercise  of  that  power  the  state  may  author- 
ize its  officers  to  summarily  abate  and  de- 
stroy nuisances  and  those  things  specifically 
designed  for  the  commission  of  crime.  J.  B. 
MuUen  ft  Co.  v.  Mosley,  90  Pac.  986,  989,  13 
Idaho,  467. 


«i 


'Police  power"  includes  everything  es- 
sential to  the  public  safety,  health,  and  mor- 
als, and  justifies  the  destruction  or  abate- 
ment, by  summary  proceedings,  of  whatever 
may  be  regarded  as  a  public  nuisance.  Bland 
V.  People,  76  Pac.  359,  362,  32  Colo.  319,  65  L. 
R.  A.  424,  105  Am.  St.  Rep.  80  (citing  Lawton 
V.  Steele,  14  Sup.  Ct.  499,  152  U.  S.  133,  38  L. 
Ed.  385);  State  v.  Tower,  84  S.  W.  10,  12,  185 
Mo.  79,  68  L.  R.  A.  402  (citing  Lawton  v. 
Steele,  14  Sup.  Ct  499,  152  U.  S.  133,  38  L. 
Ed.  385). 

Same— Primary  eleetions 

The  "police  power"  is  that  attribute  of 
government  by  which  the  I^earislature  Is  au- 
thorized to  pass  laws  to  constrain  the  con- 
duct of  citizens  for  the  benefit  of  the  public 
good.  Limitations  of  strictly  natural  rights 
and  regulation  of  constitutional  rights  are 
not  incompatible  with  the  valid  exercise  of 
the  •'police  power.*'  Primary  elections  are 
so  far  matters  of  public  concern  that  they 
are,  at  the  discretion  of  the  Legislature,  prop- 
er objects  of  reasonable  statutory  regulation 
under  its  police  power.  Hopper  v.  Stack,  56 
Ati.  1,  3,  69  N.  J.  Law,  562. 

gaine    Biiawlag»    registration,    and   li- 
eense  of  motor  Teliielee 

The  provisions  of  a  statute  requiring 
every  owner  to  file  a  declaration  that  he  is 
competent  to  drive  a  motor  vehicle  and  a 
statement  of  the  name  and  address  of  the 
owner,  of  the  maker,  and  number  of  the  ma- 
ctiiiie,  and  its  rated  horse  power,  and  requir- 
ing the  registration  and  license  of  the  ma- 
chine, are  within  the  exercise  of  the  police 
power  of  the  state.  Unwen  v.  State,  G4  Atl. 
163,  164,  73  N.  J.  Law,  529. 

game    Seyaration  of  raees 

A  dty  ordinance  for  the  separation  of 
the  races  on  the  street  cars  is  within  the 
incidental  "police  powers"  of  the  city.  Pat- 
terson V.  Taylor,  40  South.  493,  495,  51  Fla. 
275. 

No  jurist  has  dared  to  attempt  to  state 
the  limit  in  law  of  that  quality  in  goveru- 
naent  which  is  exercised  through  what  is 
termed  the  "police  power."  All  agree  that, 
very  broadly  and  indefinitely  speaking,  it  is 
the  power  and  obligation  of  government  to  se- 
cure and  promote  the  general  welfare,  com- 
fort, and  convenience  of  the  citizens  as  well 
as   the  public  peace,  public  health,   public 
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morals,  and  the  public  safety.  Act  March  22, 
1904  (Acts  1904,  p.  181,  a  85),  in  so  far  as 
it  prohibits  and  imposes  a  punishment  for 
maintaining  and  operating  an  institution  of 
learning  in  which  white  and  colored  persons 
may  be  taught  at  the  same  time  and  in  the 
same  place,  is  within  the  police  power,  and 
valid.  Act  March  22,  1904  (Acts  1904,  p.  181. 
c.  85),  in  so  far  as  it  prohibits  maintenance 
by  an  institution  of  learning  of  separate  and 
distinct  branches  for  white  and  colored  per- 
sons, less  than  25  miles  distant  from  each 
other,  is  unreasonable,  and  not  within  the 
police  power.  Berea  College  v.  Common- 
wealth, 94  S.  W.  623,  624,  123  Ky.  209,  124 
Am.  St.  Rep.  344,  13  Ann.  Cas.  337  (citing 
Cooley,  Const  Lim.  704;  Tied.  Lim.  Police 
Power,  212;  1  Hare,  American  Const  Law, 
766). 

The  "police  powers  of  the  states"  means 
the  "power  to  enact  laws  to  promote  the 
order  and  to  secure  the  comfort,  happiness, 
and  the  health  of  the  people."  Though  Acts 
1904,  p.  186.  c.  109,  requiring  carriers  to  pro- 
vide separate  coaches  for  the  transportation 
of  white  and  colored  passengers,  and  making 
it  an  offense  for  a  passenger  to  refuse  to  oc- 
cupy the  car  to  which  he  is  assigned  by  the 
conductor,  is  valid  in  so  far  as  it  affects  com- 
merce wholly  within  the  state,  it  is  invalid  as 
to  interstate  passengers,  under  the  com- 
merce clause  of  the  federal  Constitution. 
Hart  V.  State,  60  Atl.  457,  459,  100  Md.  595 
(quoting  and  adopting  the  definition  in  Hen- 
nlngton  v.  Georgia,  16  Sup.  Ct  1086,  163  U. 
S.  299,  41  L.  Ed.  166). 

Oronnds  of  power 

The  "police  power"  extends  to  the  enact- 
ment of  all  laws  which,  in  contemplation  of 
the  Constitution,  promote  the  public  welfare. 
"It  has  been  not  Inaptly  termed  'the  law  of 
necessity.'"  The  doctrine  that  the  "police 
power*'  is  a  law  of  necessity  may  well  be 
said  to  furnish  the  key  to  what  is  within  and 
what  is  without  the  boundaries  of  such  pow- 
er ;  not  that  a  police  regulation  to  be  legiti- 
mate must  be  an  absolute  essential  to  the 
public  welfare,  but  that  the  exigency  to  be 
met  must  so  concern  such  welfare  as  to  sug- 
gest, reasonably,  necessity  for  a  legislative 
remedy,  the  Legislature  to  be  the  primary 
Judge  and  the  supreme  Judge  as  well  as  to 
interferences  so  unreasonable  as  to  be  ex- 
cessive beyond  reasonable  controversy.  State 
V.  Kedmon,  114  N.  W.  137,  140,  134  Wis.  89. 

"Police  power**  of  the  state  is  a  power 
resorted  to  only  of  necessity  in  the  protec- 
tion and  promotion  of  the  life,  comfort,  safe- 
ty, and  welfare  of  society.  Larabee  v.  Dol- 
ley,  175  Fed.  305,  389. 

The  "police  power'*  of  the  state,  is  that 
inherent  or  plenary  power  which  enables 
the  state  to  prohibit  all  things  hurtful  to 
the  comfort,  safetj',  and  welfare  of  society, 
and  may  be  termed  the  "law  of  overruling 
necessity."    Anything  which  is  hurtful  to  the 
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public  intereist  Is  subject  to  the  police  pow- 
er and  may  be  restralued  or  prohibited  In  the 
exercise  of  that  power.  All  rights,  whether 
tenable  or  untenable,  are  held  subject  to  this 
power.  City  of  Chicago  v.  Gunning  System. 
73  N.  E.  1035,  1038,  214  111.  628,  70  L.  B.  A. 
230,  2  Ann.  Cas.  892. 

PnbUo  health 

Under  the  "police  power*'  there  is  a  gen- 
eral legislatiYB  authority  to  pass  such  laws 
as  is  believed  will  promote  the  common  good, 
or '  wUl    protect    and   preserve    the    public 
health.    The  power  to  determine  what  laws 
are  necessary  to  promote  or  secure  these  ob- 
jects rests  primarily  with  the  General  As- 
sembly, subject  to  the  power  of  the  courts  to 
decide  whether  a  particular  enactment  is  to 
that  end.    Vaccination,  while  made  compul- 
sory in  a  few  of  the  states,  is  countenanced 
and  promoted  by  legislation  in   nearly  all 
of   them,   and  statutes   authorizing   boards 
of  education,  or  the  local  school  authorities, 
to  require  vaccination  as  a  prerequisite  to  at- 
tendance upon  the  public  schools  have  been 
almost  uniformly  upheld  and  sustained  by 
the  courts  as  a  reasonable  and  proper  ex- 
ercise of  the  "police  power."    The  enactment 
of  Rev.  SL  I  3986,  authorizing  boards  of  edu- 
cation "to  make  and  enforce  such  rules  and 
regulations  to  secure  the  vaccination  of,  and 
to  prevent  the  spread  of  smallpox  among,  the 
pupils  attending,  or  likely  to  attend,  schools 
of  the  district,  as  in  Its  opinion  the  safety 
and  interest  of  the  public  require,"  is  a  rea- 
sonable exercise  of  the  "police  power"  of  the 
state.    State  ex  rel.  Mllhoof  v.  Board  of  Edu- 
cation of  VUlage  of  Barberton,  81  N.  B.  668, 
569,  76  Ohio  St  717  (citing  Abeel  v.  Clark,  24 
Pac.   383,    84   Cal.   226;     Commonwealth   v. 
Pear,  66  N.  E.  719,  183  Mass.  242,  67  L.  R.  A. 
935 ;   Hutchins  v.  School  Committee  of  Town 
of  Durham,  49  S.  E.  46,  137  N.  C.  68,  2-  Ann. 
Cas.  840 ;  Blue  v.  Beach,  56  N.  E.  89, 155  Ind. 
121,  60  L.  R.  A.  64,  80  Am.  St  Rep.  195; 
In  re  August  Rebenack,  62  Mo.  App.  8;  Duf- 
field  V.  WilUamsport  School  District,  29  AtL 
742,  162  Pa.  476,  25  L.  R.   A.   152;    Field 
V.  Robinson,  48  Atl.  873,  198  Pa.  638;   Tiede- 
man,  State  &  Federal  Control  of  Persons  ft 
Property,  vol.  1,  §  17;    Parker  &  Worthing- 
ton's  Public  Health  &  Safety,  §  123). 

The  Legislature  is  entitled  In  the  exer- 
cise of  its  "police  power*'  to  prohibit  the  sale 
of  cigarettes:  People  ex  rel.  Berlizheimer  v. 
Busse,  83  N.  E.  175,  231  111.  251. 

"Police  power"  is  "the  general  power  of 
the  government  to  protect  and  promote  the 
public  welfare,  even  at  the  expense  of  pri- 
vate rights"  (citing  definition  in  Booth  v. 
People,  186  IlL  43,  57  N.  E.  798,  50  L  R.  A. 
762,  78  Am.  St  Rep.  229).  "The  police  pow- 
er was  not  surrendered  by  the  states  to  the 
federal  government,  and  is  an  inherent  right 
of  every  sovereignty.  ♦  ♦  ♦  It  is  clearly 
within  the  *pollce  power*  to  protect  the  lives 
and  health  of  the  people  by  the  seizure,  con- 


demnation, and  destruction  of  imimie  and 
dangerous  articles  of  food.*'  North  .  Amer- 
ican Cold  Storage  Co.  y.  City  of  Chicago, 
151  Fed.  120,  123. 

A  statute  providing  for  the  exclusion  of 
un  vaccina  ted  children  from  the  public  schools 
does  not  involve,  in  its  application,  trespass 
on  the  reserved  rights  of  the  individual  be- 
yond the  reach  of  the  "police  power^  from 
the  fact  that  vaccination  is  the  infliction  of  a 
disease  on  the  subject.  Stull  t.  Reber,  64 
Atl.  419,  421,  215  Pa.  156,  7  Ann.  Gas.  415i 

Every  law  for  the  restraint  and  punish- 
ment of  a  crime,  for  the  .preservation  of  pub- 
lic peace,  health,  and  morals,  comes  within 
the  "police  power."  That  power  embraces  all 
those  matters  which  affect  the  lives,  limbs. 
health,  comfort,  and  welfare  of  all  in  their 
persons  and  their  property,  and  subjects 
both  persons  and  property  to  those  restraints 
and  burdens  which  are  necessary  in  order 
that  the  general  comfort  and  welftire  may 
be  secured.  A  law  requiring  vaccination  of 
children  as  a  condition  of  their  attendance 
on  public  schools  is  a  valid  exercise  of  the 
"police  power."  Viemelster  v.  White,  84  N. 
y.  Supp.  712,  716,  88  App.  Div.  44. 

Public  morals 

It  cannot  be  doubted  that  the  r^ula- 
tion  of  the  sale  of  liquor  comes  within  the 
scope  of  the  "police  power.**  South  Carolina 
V.  United  States.  26  Sup.  Ct  110.  113,  199  U. 
S.  437,  50  L.  Ed.  261,  4  Ann.  Cas.  737. 

The  right  to  regulate  the  sale  of  intox- 
icating liquors  by  retail  by  the  Legislatuie, 
or  by  municipal  or  other  authority,  under 
legislative  power  given,  is  within  the  "police 
power"  of  the  stote  and  is  practically  Unit- 
less.  It  may  extend  to  the  prohibition  of  ttie 
sale  altogether.  Meehan  v.  Board  of  Excise 
Com'rs  of  Jersey  City,  64  Ail.  689.  690,  73 
N.  J.  Law,  382. 

Much  has  been  said  in  respect  to  the  lim- 
its of  "police  power,"  but  no  text-writer  or 
court  of  last  resort  has  definitely  established 
its  confines.  Its  boundary  must  therefore  be 
coextensive  with  and  measured  only  by  the 
necessity  which  calls  for  its  exercise.  T& 
this  extent  the  state  may  employ  such  power, 
or  it  may  delegate  the  whole  or  a  part  there- 
of to  a  municipal  corporation  as  its  subordi- 
nate agent ;  an  ordinance  interdicting  sale  of 
Intoxicating  liquors  in  any  side  room,  back 
room,  upper  room,  alcove,  booth,  or  box  con- 
nected with  a  saloon  is  a  valid  exercise  of 
police  power.  Sandys  v.  Williams,  80  P«c 
642,  646,  46  Or.  327  (citing  Stone  ▼.  Missi»^ 
slppi.  100  U.  S.  814,  25  L.  Ed.  1070). 

While  a  city  or  municipality  may  not 
under  the  guise  of  a  police  regulation,  exact 
a  tax,  and  it  is  true  that  laws  enacted  undef 
the  police  power  must  have  reference  to  the 
supervision,  control,  and  regulation  of  sooie 
act  or  thing  which  may  in  some  way  Injori- 
ously  affect  the  peace,  good  order,  health. 
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morality,  or  safety  of  society,  an  ordinance 
requiring  all  dealers  in  liquors  to  procure  a 
license  from  the  dty  is  a  valid  ezercLse  of 
tbe  "police  power,"  and  is  not  invalid  in  its 
application  to  a  nonresident  manufacturer  of 
liquors.  Duluth  Brewing  &  Malting  Go.  v. 
Superior,  128  Fed.  353,  359,  59  G.  0.  A.  481. 

The  '•police  power"  embraces  the  whole 
system  of  internal  regulation  by  which  the 
state  seeks,  not  only  to  preserve  the  public 
order  and  to  prevent  offenses  against  the 
state,  hut  also  to  establish  for  the  inter- 
course of  citizens  with  citizens  those  rules  of 
good  manners  and  good  neighborhood  which 
are  calculated  to  prevent  a  conflict  of  rights 
and  to  insure  to  each  the  uninterrupted  en- 
joyment of  his  own,  so  far  as  is  reasonably 
consistent  with  a  Uke  enjoyment  by  others. 
Blackstone  says  that  "police  power"  is  the 
due  regulation  and   domestic  order  of  the 
kingdom,  whereby  the  inhabitants  of  a  state, 
like  members  of  a  well-governed  family,  are 
bound  to  conform  t])eir  behavior  to  the  rules 
of  propriety,   good  neighborhood,  and  good 
manners,  and  to  be  decent,  industrious,  and  in- 
offensive in  their  respective  stations.     The 
retail' traffic  in  intoxicating  liquors  is  a  busi- 
ness in  which  a  person  has  no  Inherent  right 
to  engage,  and  the  state,  itf  the  exercise  of 
its  police  power,  may  prohibit  or  regulate  it 
by  the  imposition  of  such  conditions  and  re- 
strictions as  it  sees  fit,  provided  the  restric- 
tions do  not  interfere  with  interstate  com- 
merce.    Beed  v.  Collins,  90  Pac.  973,  976,  5 
CaL  App.  494. 

The  "police  powers"  of  a  state  form  a 
portion  of  that  immense  mass  of  legislation 
which  embraces  everything  within  the  terri- 
toi7  of  a  state  not  surrendered  to  the  general 
government;  all  which  may  be  most  advan- 
tageously exercised  by  the  states  themselves. 
Insx>ection  laws,  quarantine  laws,  health  laws 
of  every  description,  as  well  as  laws  for  the 
regulating  the  internal  commerce  of  a  state, 
and  those  which  respect  turnpike  roads,  fer- 
ries, etc.,  are  component  parts  of  this  mass. 
A  license  tax  imposed  under  municipal  ordi- 
nance upon  those  engaged  in  selling  beer  in 
the  city  by  the  barrel,  half  barrel,  or  quarter 
barrel  must  be  ref?arded,  even  when  applied 
to  interstate  transactions  in  the  original  pack- 
ages, as  an  exercise  of  the  police  power  per- 
mitted by  the  Wilson  Act  of  August  8,  1890 
(26  Stat  313,  c.  728),  subjecting  intoxicating 
liquors  arriving  in  a  state  to  the  laws  of 
such  state  enacted  in  the  exercise  of  its  po- 
lice powers,  although  the  city  may  derive 
more  or  less  revenue  from  the  ordinance  in 
question.    Phillips  v.  City  of  Mobile,  28  Sup. 
Ct  370,  872,  208  U.  S.  472,  62  L.  Ed.  578. 

Without  attempting  to  define  what  are 
peculiar  subjects  or  limits  of  the  '^police  pow- 


morals  must  come  within  this  category.  The 
provision  of  Rev.  St  |  2139,  as  amended  by 
Act  Jan.  80,  1897,  c.  109,  29  Stat  506,  which 
makes  it  a  criminal  offense  to  introduce  11<1- 
nor  into  the  Indian  Territory,  is  a  police 
regulation  and  can  be  enforced  only  as  to 
land  within  tbe  ezdusive  territorial  juria- 
diction  of  the  United  States.  United  States 
V.  Sutton,  165  Fed.  253,  255  (quoting  and 
adopting  definition  In  License  Cases,  5  How. 
[46  U.  S.]  504,  12  L.  Ed.  256.  and  citing 
Slaughterhouse  Cases,  16  Wall.  [83  U.  S.]  36, 
21  L.  Ed.  394,  Ex  parte  Dick,  141  Fed.  5,  72 
C.  C,  A.  667,  and  United  States  y.  Boss,  160 
Fed.  132). 

The  ''police  power"  is  vested  In  the  state 
government  It  is  exercised  primarily  by 
the  Legislature,  which  may  adopt  any  mea- 
sure within  the  extent  of  the  power,  appro- 
priate and  needful,  for  the  protection  of  the 
public  morals,  the  public  health,  or  the  pub- 
lic safety.  The  Legislature,  in  the  exercise 
of  the  police  power,  by  appropriate  enact- 
ments, may  regulate  and,  if  they  deem  it 
conducive  to  the  public  health,  morals,  peaces 
or  safety,  entirely  prohibit  the  manufacture 
and  sale  of  intoxicating  liquors,  and  for  the 
purpose  of  making  effective  such  legislation 
may  make  it  criminal  for  any  person  to  have 
such  liquors  in  his  possession,  within  the 
territory  where  the  sale  or  gift  is  prohibited, 
with  intent  to  sell  or  give  away,  and  may 
prescribe  or  change  the  rules  of  evidence  by 
making  such  possession  prima  facie  evidence 
of  a  guilty  intent.  State  v.  Williams,  61  S. 
B.  61,  64,  146  N.  C.  618,  17  L.  B.  A.  (N.  S.) 
299,  14  Ann.  Cas.  562. 

The  "police  power  of  the  United  States" 
can  only  be  exercised  where  the  legislative 
authority  of  Congress  excludes  territorially 
all  state  legislation;  and  where  the  United 
States  has  conveyed  under  its  land  laws 
lands  within  a  state  ceded  to  it  by  an  Indian 
tribe,  and'  such  lands  have  passed  into  the 
ownership  of  individuals  and  a  municipality 
of  the  state  which  has  been  formed  thereon, 
they  are  no  longer  subject  to  the  provisions 
of  Rev.  St.  i  2139,  as  amended  by  Act  Jan. 
30,  1897,  c.  109,  29  Stat  506,  making  it  an 
offense  to  introduce  liquor  into  the  Indian 
country;  nor  can  that  law  be  retained  in 
force  over  such  lands  by  agreement  with  the 
Indians  in  the  contract  or  treaty  of  cession, 
the  police  power  of  the  state  to  regulate  the 
sale  of  liquor  thereon  being  exclusive.  Ex 
parte  Dick,  141  Fed.  5,  7,  72  C.  C.  A.  667  (cit- 
ing United  States  v.  De  Witt,  9  Wall.  [76 
U.  S.]  41,  45,  19  L.  Ed.  593 ;  Slaughterhouse 
Cases,  16  Wall.  [83  U.  S.]  36,  64,  21  L.  Ed. 
394). 

Publio  welfare 

An  act  imposing  a  per  capita  tax  on 


er,"  it  may  be  safely  afiirmed  that  every  law  I  dogs  is  valid  as  an  exercise  of  the  ''police 


for  the  restraint  or  punishment  of  crime  for 


the  preservation  of  public  peace,  health,  and  J  E.  1150,  1152,  169  Ind.  128, 


power"  of  the  state.    State  v.  Sharp,  81  N. 
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A  statute  prohibiting  the  having  of  oys- 
ters in  possession  containing  more  than  5 
per  cent  of  shells  or  the  taking  of  oysters 
less  than  2%  inches  from  hinge  to  month  is 
a  proper  exercise  of  the  state's  ''police  pow- 
er." Windsor  y.  State,  64  Atl.  288,  2d2,  103 
Md.  611,  12  U  R.  A.  (N.  S.)  860. 

A  statute  making  it  an  offense  to  permit 
a  female  under  the  age  of  21  years  to  remain 
In  or  about  a  saloon  is  within  the  "police 
power."  State  v.  Baker,  02  Pac.  1076,  1078, 
50  Or.  381,  13  L.  R.  A.  (N.  S.)  1040. 

In  the  exercise  of  Its  "police  power,"  a 
state  may  prohibit  the  conduct  of  business 
on  Sunday.  State  t.  Dolan,  92  Pac.  995,  998, 
13  Idaho,  693,  14  L.  R.  A.  (N.  S.)  1259. 

In  the  exercise  of  the  "police  power,"  the 
Legislature  may  enact  laws  for  the  preven- 
tion of  cruelty  to  animals,  and  designate  offi- 
cers charged  with  the  execution  thereof. 
Jenks  V.  Stump,  93  Pac.  17,  18,  41  Colo.  281, 
124  Am.  St  Rep.  137,  14  Ann.  Cas.  914. 

It  is  competent  for  the  Legislature,  in  the 
exercise  of  its  "police  power,"  to  take  steps 
for  the  protection  of  the  lives  and  limbs  of 
employ^  who  may  be  exposed  to  dangerous 
agencies  in  the  control  of  others.  Laws  1906, 
c.  657,  relating  to  actions  for  personal  injury 
or  death  of  railroad  employ^  and  defining 
fellow  servants,  is  not  invalid.  Schradin  v. 
New  York  Cent  &  H.  R.  R.  Co.,  103  N.  Y. 
Supp.  73,  75  (citing  Indianapolis  Union  R.  R. 
V.  Houlihan,  60  N.  B.  943,  157  Ind.  494,  54 
L.  R.  A.  787). 

The  "police  power"  was  well  known  to 
the  common  law,  and  was  defined  by  Black- 
stone  prior  to  the  adoption  of  the  Constitu- 
tion of  the  United  States  (4  Blackstone  Comm. 
162).  Municipal  corporations  have  exercised 
this  power  from  the  beginning  of  our  govern- 
ment, and  it  is  necessary  to  the  tranquillity, 
safety,  and  protection  of  every  well-ordered 
community;  and  Constitutions  and  statutes, 
in  the  absence  of  provisions  to  the  contrary, 
are  to  be  construed  with  reference  to  that 
fact  The  power  is  very  broad  and  compre- 
hensive and  is  exercised  to  promote  the 
health,  comfort,  safety,  and  welfare  of  so- 
ciety. An  ordinance  requiring  occupants  of 
premises  to  keep  abutting  sidewalks  free 
from  ice  and  snow,  under  penalty,  is  a  valid 
exercise  of  municipal  police  power.  City  of 
Helena  v.  Kent,  80  Pac.  258,  259,  32  Mont 
279,  4  Ann.  Cas.  235  (quoting  In  re  Jacobs,  98 
N.  Y.  98,  50  Am.  Rep.  636,  and  citing  Village 
of  Carthage  v.  Frederick,  25  N.  E.  480,  122 
N.  Y.  268,  10  L.  R.  A.  178,  19  Am.  St  Rep. 
490). 

Regulation    of    business    and    ooonpa- 
tiona 

The  term  "police  power"  has  generally 
been  defined  to  be  that  power  which  a  state 
or  municipality  has  to  enact  laws  or  ordi- 
nances which  pertain  to  the  public  safety, 
the  public  health,  or  the  public  moral&    A 


statute,  therefore,  prohibiting,  regulating,  or 
interfering  with  private  business,  can  be  up- 
held only  under  the  police  power,  and  that 
police  power  cat  be  rightfully  exerdaed  only 
when  the  statute  in  question  is  for  the  pro- 
tection of  the  public  safety,  the  public  health, 
or  the  public  morals.  Ex  parte  Drexel,  82 
Pac.  429,  430,  147  CaL  763,  2  L.  R.  A.  (N.  S.) 
588,  3  Ann.  Cas.  878  (citing  Young  t.  Com- 
monwealth, 45  S.  E.  327,  101  Va.  853). 

The  **police  power"  of  a  state  Is  recognii- 
ed  by  the  courts  to  be  one  of  wide  sweepi 
It  is  exercised  by  the  state  in  order  to  pro- 
mote the  health,  safety,  comfort,  morals,  and 
welfare  of  the  public.  The  right  to  exerdse 
this  power  is  said  to  be  inherent  in  the  peo- 
ple in  every  free  government  It  is  not  t 
grant  derived  from  or  under  any  written 
Constitution.  It  is  not,  however,  without 
limitation,  and  it  cannot  be  invoked  so  as  to 
invade  the  fundamental  rights  of  a  dtixeo. 
As  a  general  proposition,  it  may  be  asserted 
that  it  is  the  province  q^  the  Legislature  to 
decide  when  the  exigency  exists  for  tlie  ex- 
ercise of  this  power,  but  as  to  what  are  the 
subjects  which  come  within  it  is  evidently  a 
Judicial  question.  Under  Bums'  Rst;  St  i 
3794  (Indianapolis  City  Charter,  f  23),  the 
city  has  no  power  to  pass  an  ordinance  re- 
quiring roads  operating  within  the  corporate 
limits  to  construct  elevated  tracks  oyer  all 
crossings  within  a  prescribed  district  with- 
out regard  to  the  conditions  or  drcomstances 
of  any  particular  crossing.  State  ex  reL 
City  of  Indianapolis  v.  Indianapolis  Union 
Ry.  Co.,  66  N.  E.  163,  167,  160  Ind.  45,  60  L 
R.  A.  831  (quoting  and  adopting  definition 
in  State  v.  Gerhardt  44  N.  B.  469,  145  Ind. 
439,  33  L.  R.  A.  313). 

The  **police  power"  granted  by  the  Con- 
stitution is  not  restricted  to  the  suppression 
of  nuisances.  It  includes  the  regulation  of 
the  conduct  of  business,  or  the  use  of  prop- 
erty, to  the  end  that  the  public  health  or 
morals  may  not  be  impaired  or  endangered, 
laurel  Hill  Cemetery  v.  City  and  County  of 
San  Frandsco,  93  Pac.  70,  73,  152  CaL  46i 
27  L.  R.  A.  (N.  S.)  260,  14  Ann.  Cas.  1080. 

"To  justify  the  state  in  thus  interposing 
its  authority  in  behalf  of  the  public.  It  must 
appear:  First,  that  the  interests  of  the 
public  generally,  as  distinguished  from  those 
of  a  particular  class,  require  such  interfer- 
ence; and,  second,  that  the  means  are  rea- 
sonably necessary  for  the  accomplishment  of 
the  purpose,  and  not  unduly  oppressive  upon 
lndividual&  The  Legislature  may  not  under 
the  guise  of  protecting  the  public  interests, 
arbitrarily  interfere  with  private  bosiness, 
or  impose  unusual  and  unnecessary  restric- 
tions upon  lawful  occupations.  In  other 
words,  its  determination  as  to  what  is  a 
proper  exercise  of  its  'police  poweif  Is  not 
final  or  conclusive,  but  is  subject  to  tte  so- 
pervision  of  the  courts."  Act  Feb.  28,  1899 
(Weekly  Wage  Law;  Laws  1890,  p.  193^  e. 
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124),  proTlding  that  every  person^  company, 
or  corporation  employing  any  person  to  labor 
shall  make  weekly  payments  for  the  full 
amount  dne  for  such  labor,  and  that  the 
chief  Inspector,  or  any  person  interested,  may 
bring  suit  in  the  name  of  the  state  against 
any  i)erson,  comiMiny,  or  corporation  that 
neglects  or  refnses  to  comply  within  10  days 
after  such  pajrment  is  due  and  left  unpaid,  is 
not  sustainable  as  a  proper  exercise  of  the 
state's  ''police  power."  Republic  Iron  &  Steel 
Co.  V.  State,  66  N.  E.  1005,  1007,  160  Ind. 
379,  62  L.  R.  A.  136  (quoting  and  adopting 
definition  in  Lawton  y.  Steele,  14  Sup.  Ct.  499, 
152  U.   S.  133,  137,  38  L.  Ed.  385). 

A  state  statute  iuiposiug  an  inspection 
fee  upon  beer  or  other  malt  liquors  shipped 
from  other  states  into  that  state,  and  held 
there  for  sale  and  consumption  therein,  must, 
although  producing  a  revenue,  and  not  pro- 
viding for  an  adequate  inspection,  be  deemed 
enacted  by  the  state  "in  the  exercise  of  its 
police  powers,*'  within  the  meaning  of  Wil- 
son Act  Aug.  8, 1890,  c.  728,  26  Stat.  313,  sub- 
jecting to  laws  so  enacted  all  Intoxicating 
liquors  arriving  in  the  state,  where  the  high- 
est state  court  has  upheld  as  a  valid  police 
r^:ulatlon  so  much  of  the  statute  as  imposes 
the  same  fee  on  beer  of  domestic  manufac- 
ture over  the  objection  that  it  is  a  ]:evenue 
measure,  and  not  an  inspection  law.  Pabst 
Brewing  Go.  v.  Crenshaw,  25  Sup.  Ct  552- 
556,  198  U.  S.  17,  49  L.  Ed.  925. 

The  *'police  power"  includes  the  right  to 
reiTulate  or  prohibit  occupations  which  endan- 
ger the  health,  morals,  or  safety  of  the  people. 
Bix  parte  Townsend,  144  S.  W.  628,  631,  64 
Tex.  Or.  R.  350  (citing  6  Words  and  Phrases, 
p.  5424  et  seq.). 

The  **pollce  power"  of  a  state  embraces 
regulations  designed  to  promote  the  public 
convenience  or  the  general  prosperity,  as  well 
as  regulations  designed  to  promote  the  pub- 
lic health,  morals,  or  safety,  and,  in  a  sense, 
the  police  power  is  but  another  name  for  the 
power  of  government.  Making  invalid  against 
the  employer  assignments  of  or  orders  for 
wages  to  be  earned  in  the  future,  unless  re- 
corded, accepted  in  writing  by  the  employer, 
and  accompanied  by  the  written  consent  of 
the  wife  of  the  employ^,  as  is  done  by  Laws 
Mass.  1908,  c.  605,  {|  7,  8,  is  a  valid  exercise 
of  the  •'police  power."  Mutual  Loan  Co.  v. 
Martell,  32  Sup.  Ct.  74,  222  U.  S.  225,  56  L. 
Ed.  175,  Ann.  Cai^.  1913B,  521. 

Courts  generally  refuse  to  attempt  a  defi- 
nition of  "police  power'*  leaving  each  case  to 
be  decided  as  it  arises.  It  may  be  said,  how- 
ever, that  the  police  power  is  that  attribute 
of  sovereignty  in  a  state  by  which  it 
clothes  the  Legislatnre  with  power  to  regu- 
late pemons,  natural  and  artificial,  and  prop- 
erty in  accordance  with  the  provisions  of 
the  state  Constitution  in  all  matters  relating 
to   the   public  health,   morals,   and    safety. 


Whatever  may  be  its  limitation,  there  seems 
to  be  no  doubt  that  it  does  extend  to  the  pro- 
tection of  the  health  and  property  of  the 
citizens  and  to  the  preservation  of  good  or- 
der and  public  morals.  In  22  Am.  &  Eng. 
Enc.  Law,  p.  938,  it  is  said  that,  in  order 
for  a  statute  or  ordinance  to  be  sustained  as 
an  exercise  of  the  police  power,  the  courts 
must  be  able  to  see:  (1)  That  the  enactment 
has  for  its  object  the  prevention  of  some  of- 
fense or  manifest  evil,  or  the  preservation 
of  the  public  health,  safety,  morals,  or  gen- 
eral welfare;  and  (2)  that  there  is  some 
clear,  real,  and  substantial  connection  be- 
tween the  assumed  purx)ose  of  the  enactment 
and  the  actual  provisions  thereof,  and  that 
the  latter  do  in  some  plain,  appreciable,  and 
appropriate  manner  tend  towards  the  accom- 
plishment of  the  object  for  which  the  power 
is  exercised.  The  police  power  cannot  be 
used  as  a  cloak  for  the  invasion  of  personal 
rights  or  private  property,  neither  can  it  be 
exercised  for  private  purposes,  or  for  the  ex- 
clusive benefit  of  particular  individuals  or 
classes,  but  its  exercise  must  have  in  view 
the  good  of  the  citizens  of  the  sovereignty  as 
a  whole.  An  act  requiring  fire  insurance 
companies  to  pay  annually  a  specified  sum  on 
premiums  to  create  a  pension  fund  for  dis- 
abled firemen  cannot  be  sustained  on  the 
ground  that  it  is  a  police  regulation,  ^tna 
Fire  Ins.  Co.  v.  Jones,  59  S.  B.  148,  160,  78 
S.  C.  445,  13  L.  R.  A.  (N.  S.)  1147,  125  Am. 
St.  Rep.  818. 

Professions  or  trades  operating  directly 
on  the  person  and  thereby  directly  affecting 
the  health,  comfort,  and  safety  of  the  public 
may  be  regulated  by  the  Le^lature  under 
the  "police  power,"  wliile  other  professions 
or  trades  cannot  be  so  regulated  without  de- 
priving the  citizen  of  his  natural  rights  guar- 
anteed by  the  Constitution.  A  statute  for 
the  licensing  of  barbers,  which  provides,  as 
a  prerequisite  to  obtaining  a  license,  that 
the  applicant  has  studied  the  trade  for  two 
years  as  an  apprentice  under  or  as  a  qualified 
and  practicing  barber,  is  invalid  because  un- 
reasonable and  arbitrary;  the  manner  of 
acquiring  the  necessary  skill  or  knowledge 
being  immaterial.  State  v.  Walker,  92  Pac. 
775.  776,  48  Wash.  8,  15  Ann.  Cas.  257. 

An  ordinance  forbidding  any  gift  enter- 
prise, defined  to  include  the  giving  of  any 
trading  stamp,  or  other  device,  which  shall 
entitle  the  purchaser  of  property  to  receive 
from  any  person  or  corporation,  other  than 
the  vendor,  any  property  other  than  that  ac- 
tually sold,  is  not  justifiable  as  an  exercise 
of  the  "police  power."  Denver  v.  Frueaufl"", 
88  Pac.  389,  393,  39  Colo.  20, 12  Ann.  Cas.  521. 

*The  'police  i>ower'  of  the  state  extends 
to  the  protection  of  the  lives,  limbs,  health, 
comfort,  and  quiet  of  all  persons,  and  the 
protection  of  all  proi)erty  within  the  state." 
The  clause  of  the  United  States  Constitution, 
which  forbids  the  passage  of  laws  impairing 
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the  obllgatlcm  of  contracts,  Is  frequently  In- 
Toked  by  priyate  corporations  to  prevent  the 
Legislatures  of  the  states  from  regulating 
and  controlling  th^n,  but  it  Is  uniformly  held 
by  federal  and  state  courts  that  they  are 
subject  to  such  regulations  from  time  to  time 
as  may  be  deemed  necessary  to  guard  the 
rights  of  individuals  and  other  corporations, 
shield  the  public  health,  and  protect  the  safe- 
ty of  life  and  limb.  There  Is  no  limit  to 
this  police  power  except  that  it  must  be  ex- 
ercised for  the  comfort,  safety,  or  welfare  of 
society;  that  it  must  not  destroy  any  diar- 
ter  privilege,  nor  interfere  witii  any  vested 
right  Qen.  Laws  1905,  p.  386,  c.  103,  pro- 
vides that,  in  a  suit  against  a  railroad  for 
injuries  to  a  servant  the  plea  of  assumed 
risk,  where  the  ground  thereof  is  knowledge 
or  a  means  of  knowledge  of  the  defect,  shall 
not  be  available  where  the  servant  had  an 
opportunity  to  inform  the  master  and  did  so 
within  a  reasonable  time,  or  where  a  person 
of  ordinary  care  would  have  continued  In 
the  service  with  knowledge  of  the  defect,  in 
which  case  it  shall  not  be  necessary  for  the 
servant  to  give  notice  of  the  defect.  This 
statute  is  a  measure  passed,  undoubtedly,  to 
better  protect  the  lives  and  limbs  of  those 
who  are  in  the  employment  of  railroads  or 
street  rallwaya  It  is  an  exercise  of  the 
police  power  of  the  state  over  the  creatures 
that  it  has  by  its  legislative  fiat  brought  in- 
to existence.  El  Paso  &  S.  W.  R.  Co.  v.  Foth, 
100  S.  W.  171,  175,  101  Tex.  133  (citing  Cool- 
ey,  Const  lim.  [7th  Ed.]  p.  831). 

No  exact  definition  of  the  extent  of  "po- 
lice power"  has  or  perhaps  can  be  given. 
Cooley,  in.  his  work  on  Constitutional  Limita- 
tions, has  approved  that  given  by  Chief  Jus- 
tice Shaw  in  Commonwealth  v.  Alger,  7  Cush. 
(61  Mass.)  53,  which  is  as  follows:  "All  prop- 
erty in  this  commonwealth  is  held  subject 
to  those  general  regulations  which  are  neces- 
sary to  the  common  good  and  general  welfare. 
Rights  of  property,  like  all  other  usual  and 
conventional  rights,  are  subject  to  such  rea- 
sonable limitations  in  their  enjoyment  as 
shall  prevent  them  from  being  injurious,  and 
to  such  reasonable  restraints  and  regulations 
established  by  law,  as  the  Liegislature,  under 
the  governing  and  controlling  power  vested 
in  them  by  the  Constitution,  may  think  neces- 
sary and  expedient  ♦  ♦  ♦  The  power  is 
vested  in  the  Legislature  by  the  Constitution 
to  make,  ordain,  and  establish  all  manner 
of  wholesome  and  reasonable  laws,  statutes, 
and  ordinances,  either  with  penalties  or  with- 
out, not  repugnant  to  the  Constitution,  as 
they  shall  Judge  to  be  for  the  good  and  wel- 
fare of  the  commonwealth  and  of  the  sub- 
jects of  the  same.  It  is  much  easier  to  per- 
ceive and  realisse  the  existence  and  source  of 
this  power  than  to  mark  its  boundaries  and 
Umit  its  exercise."  Ky.  St.  1899,  §  1274,  pro- 
hibiting the  sale  of  milk  from  cows  fed  on 
^still  slop,**  being  a  regulation  within  the 
police  power  of  the  state,  is  not  in  conflict 


with  the  fourteenth  amendment  to  the  federal 
Constitution*  declaring  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  prop- 
erty, though  there  is  no  evidence  contra- 
dictory of  the  claim  that  still  slop  is  a  whole- 
some food  for  dairy  cows.  Sandera  v.  Com- 
monwealth, 77  &  W.  358,  859,  117  Ky.  1,  1 
L.  R.  A.  (N.  S.)  932,  111  Am.  St  Repi  219. 

The  transportation  of  deer  raised  on  a 
private  preserve  is  subordinate  to  the  '^lloe 
power"  of  the  state.  Dieterich  v.  Fargo,  102 
N.  T.  Supp.  720,  721,  52  Misc.  Rep.  200. 

The  *'police  power"  extends  to  the  pro- 
tection of  ];)ersons  and  of  property  within  the 
state.  To  secure  that  protection,  they  may 
be  subjected  to  restraint  and  burdens  by  leg- 
islative acts.  If  the  act  is  a  valid  and  reason- 
able exercise  of  the  power  of  the  state,  then 
it  must  be  submitted  to,  as  a  measure  de- 
signed for  the  protection  of  the  public,  and 
to  secure  against  such  danger,  real  or  antici- 
pated from  a  state  of  things  which  modifica- 
tions in  our  social  or  commercial  life  hare 
brought  about  Under  the  police  power,  the 
Legislature  may  prescribe  how  animals  may 
be  killed  by  their  owner  in  order  that  thejr 
may  be  used  for  food.  They  may  fix  by  stat- 
ute the  times,  places,  and  manner  <^  sudi 
killing.  State  v.  Davis,  61  Ati.  2,  4,  72  N.  J. 
Law,  345  (citing  People  ex  rel.  Nechamcas  v. 
Warden,  39  N.  E.  688,  144  N.  Y.  535,  27  Lk  B. 
A.  718). 

"Police  power"  is  broad  in  its  scope, 
but  it  Is  subject  to  the  Just  limitation  that 
it  extends  only  to  such  measures  aa  are  rea- 
sonable in  their  application,  and  which  tend 
in  some  appreciable  degree  to  promote,  pro- 
tect or  preserve  the  public  health,  morals, 
or  safety,  or  the  general  welfare.  The  pro- 
hibition of  an  act  which  the  court  can  clear- 
ly see  has  no  tendency  to  affect,  injure,  or 
endanger  the  public  in  any  of  these  particu- 
lars, and  which  is  entirely  innocent  in  diar- 
acter,  is  an  act  beyond  the  pale  of  this  limita- 
tion, and  it  is  therefore  not  a  legitimate  ex- 
ercise of  police  power.  Act  Cal.  March  IS, 
1905  (St  1905,  p.  140,  c.  140),  prohibiting  any 
person  from  selling  tickets  to  theaters  or  oth- 
er public  places  of  amusement  for  a  price 
higher  than  the  price  originally  charged  bj 
the  management  of  such  amusement  places, 
is  not  a  valid  exercise  of  the  police  power  of 
the  state,  as  it  prohibits  an  act  which  is  In- 
nocent in  character,  and  whlcdi  has  no  tend- 
ency to  affect  injure,  or  endanger  the  pub- 
lic health,  morals,  or  safety.  Ex  parte 
Quarg,  84  Pac  766,  767,  149  Cal.  79,  5  L.  B. 
A.  (N.  S.)  183,  117  Am.  St  Rep.  115,  9  Ann. 
Cas.  747. 

The  power  to  regulate  and  coDtioI  the 
rates  of  carriers  is  wltliin  the  '*polioe  power^ 
of 'the  state.  State  ex  rel.  Webster  r.  Supe- 
rior Court  for  King  County,  120  Pac:  80. 
863,  67  Wash.  87,  Ann.  Ca&  19I8D,  7& 
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Baaie  ■licengimg  or  tazliis  •eeupatioas 

Gonrts  and  text-book  writers  have  found 
It  difficult  to  accurately  define  "police  pow- 
er." In  the  case  of  State  v.  Carey,  30  Pac. 
729,  4  Wash.  424,  the  court  quotes  approving- 
ly from  the  case  of  Lake  View  t.  Rose  Hill 
Cemetery,  70  111.  192,  22  Am.  Rep.  71,  where 
the  court  referred  to  this  subject  as  "that 
inherent  and  'plenary  power  in  the  state 
which  enables  it  to  prohibit  all  things  here- 
tofore to  the  comfort,  safety,  and  welfare  of 
Bodety."  Speaking  of  it  in  the  Slaughter 
House  Cases,  16  Wall.  (83  U.  S.)  36,  87,  21 
L.  Ed.  394,  Mr.  Justice  Field  said:  "That 
power  undoubtedly  extends  to  all  regulations 
affecting  the  health,  good  order,  morals, 
peace,  and  safety  of  society.**  From  these 
and  the  many  adjudicated  oases  touching 
the  subject,  the  proposition  is  dedndble  that 
the  police  power  may  curtail  the  rights  of 
the  individual  in  so  far  as,  and  no  farther 
than,  the  free  exercise  thereof  is  calculated 
to  infringe  upon  the  rights  of  others.  Act 
March  18,  1891  (Laws  1891^  p.  314),  in  so  far 
as  it  requires  examination  by  and  a  license 
from  a  dental  board  before  one  may  "own, 
run,  or  manage**  a  dental  office,  as  distin- 
guished from  the  actual  practice  of  dentistry, 
is  not  a  proper  exercise  of  the  police  power, 
hut  is  unconstitutiona].  State  v.  Brown,  79 
Pac.  636,  636,  37  Wash.  97,  68  L.  R.  A.  889, 
107  Am.  St  Rep.  798. 

"The  'police  power*  must  also  be  dis- 
tinguished from  the  'taxing  power,'  and  the 
distinction  is  this :  That  the  taxing  power  is 
exercised  for  the  raising  of  revenue  and  is 
subject  to  certain  limitations,  while  the  po- 
lice power  is  exercised  only  for  the  purpose 
of  promoting  the  public  welfare,  and,  though 
this  end  may  be  attained  by  taxing  or  licens- 
ing occupations,  yet  the  object  must  always 
be  regulation  and  not  the  raising  of  revenue, 
and  hence  the  restrictions  upon  the  taxing 
power  do  not  apply."  Robinson  v.  City  of 
Norfolk,  60  S.  E.  762,  764,  108  Va.  14,  15  L. 
R.  A.  (N,  S.)  294,  128  Am.  St  Rep.  934. 

The  *  words  "police  power,**  when  used 
with  reference  to  a  statute  prohibiting  any 
one  engaging  in  the  temporary  selling  of 
provisions  within  a  mile  of  a  fair  ground 
without  consent  nxeans  the  power  which, 
among  other  things,  in  given  circumstances, 
compels  obedience  to  the  maxim,  "Sic  utere 
tuo  ut  alienum  non  Isedas.**  It  has  been  said, 
and  correctly  enough,  that :  "The  police  pow- 
er of  a  state  extends  beyond  the  protection 
of  health,  peace,  morals,  education,  and 
good  order.  It  is  the  power  to  govern  men 
and  things  within  the  limits  of  its  dominions. 
It  comprehends  all  those  general  laws  of 
internal  regulation  necesHary  to  secure  the 
peace,  good  order,  the  health  and  comfort 
of  society,  and  the  regulation  and  protection 
of  all  property  in  the  state.*'  State  v.  Rey- 
nolds, 58  AtL  765,  756,  77  Conn.  131. 


The  distinction  between  the  "police  pow- 
er" and  the  "taxing  power"  is  that  while 
the  "taxing  power"  is  exercised  for  the  rais- 
ing of  revenue  and  is  subject  to  certain  limi- 
tations, the  "police  power"  is  exercised  only 
for  the  purpose  of  promoting  the  public  wel- 
fare, and,  though  this  end  may  be  attained 
by  taxing  or  licensing  occupations,  the  ob- 
ject must  always  be  regulation  and  not  the 
raising  of  revenue.  Robinson  v.  City  of  Nor- 
folk, 60  S.  E.  762,  764, 108  Va.  14,  15  L.  R.  A. 
(N.  S.)  294,  128  Am.  St  Rep.  934. 

"The  'police  power'  is  included  in  the 
legislative  power,  but  there  are,  in  the  Con- 
stitution, express  limitations  upon  some  of 
the  powers  comprised  in  the  police  power, 
and  the  term  'police  power'  is  used  to  desig- 
nate that  power  from  others,  and  is  helpful 
in  ascertaining  its  scope  and  the  limitations 
upon  it"  "The  police  power  of  the  state  em- 
braces regulations  designed  to  promote  the 
public  convenience  or  the  general  prosperity, 
as  well  as  regulations  designed  to  promote 
the  public  health,  the  public  morals,  or  the 
public  safety.*'  The  state  may,  in  the  exer- 
cise of  the  police  power,  license  and  regulate 
chattel  mortgage  and  salary  loan  brokers. 
Sanning  v.  City  of  Cincinnati,  90  N.  E.  125, 
127,  81  Ohio,  142,  25  L.  R.  A.  (N.  S.)  686 
(quoting  Chicago,  B.  &  Q.  Ry.  Co.  v.  Drain- 
age Com*rs,  26  Sup.  Ct  341,  349,  200  U.  8. 
561-592,  50  L.  Ed.  596,  4  Ann.  Cas.  1175). 

Same— UmitlnK  Itonrs  of  labov 

A  statute  imposing  a  penalty  on  any  one 
working  more  than  eight  hours  a  day  in  any 
mine,  smelter,  or  mill  for  the  reduction  of 
ores  is  sustainable  as  a  valid  health  regula- 
tion, under  the  "police  power."  Ex  parte 
Kair,  80  Pac.  463,  464,  28  Nev.  127,  113  Am. 
St  Rep.  817,  6  Ann.  Cas.  893. ' 

The  "police  power"  of  the  state  is  that 
power  which  enables  it  to  promote  the 
health,  comfort,  safety,  and  welfare  of  socie- 
ty. It  is  very  broad  and  far-reaching,  but  Is 
not  without  its  limitations.  Act  March  23, 
1901  (Laws  1901,  p.  211),  making  it  unlawful 
for  persons  engaged  in  mining  or  making  ex- 
cavations beneath  the  surface  of  the  earth, 
while  searching  for  minerals  or  other  valu- 
able substances,  to  work  their  employte  at 
such  labor  more  than  eight  hours  a  day,  is  a 
proper  exercise  of  the  police  power  of  the 
Legislature  to  enact  a  reasonable  regulation 
to  secure  the  health  and  safety  of  the  em- 
ployes. State  V.  Cantwell,  78  S.  W.  569,  573, 
179  Mo.  245. 

"  *The  police  power,'  •  ♦  ♦  when 
broadly  stated,  is  the  power  of  the  state 
which  relates  to  the  conservation  of  the 
health,  morals,  and  general  welfare  of  the 
public,  and  the  property  rights  of  the  citizen 
are  always  held  and  enjoyed  subject  to  the 
reasonable  exercise  of  the  police  power  by 
the  state."  Laws  1900,  p.  212,  limiting  the 
time  a  womau  may  work  in  a  mechanical  es- 
tablishment or  factory   or   laundry   to  ten 
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hours  In  a  day,  Is  a  legitimate  exercise  of  the 
police  power,  W.  O.  Ritchie  &  Co.  v.  Way- 
man,  91  N.  B.  005,  697,  244  111.  509,  27  L.  R. 
A.  (N.  S.)  994. 

"In  the  exercise  of  that  vast  and  (pur- 
posely) undefined  power,  known  as  the  'po- 
lice power,*  a  power  which  lies  at  the  root 
of,  and  gives  vitality  and  validity  to,  any 
legislative  enactment  self-defensive  of  the 
general  welfare  of  the  people  in  their  moral 
and  physical  health,  it  is  settled  doctrine 
that,  if  a  state  law,  referable  to  the  exercise 
of  the  police  power,  only  Incidentally  or  in- 
directly affects  interstate  commerce,  it  is 
good  under  the  provisions  of  the  federal  Con- 
stitution heretofore  quoted,  unless  Congress 
has  occupied  the  exact  ground  by  a  federal 
law,  In  which  event  state  legislation  must 
give  way,  at  least  where  the  two  acts  in- 
volve irreconcilable  differences  of  detail  of 
regulation  or  antagonistic  theories.  •  •  • 
'The  line  of  distinction  between  that  which 
constitutes  an  interference  with  commerce 
and  that  which  is  a  mere  police  regulation 
is  sometimes  exceedingly  dim  and  shadowy, 
and  it  is  not  to  be  wondered  that  learned 
jurists  differ  when  endeavoring  to  classify 
the  cases  which  arise.  •  •  ••  Congress 
may  establish  police  regulations,  as  well  as 
the  states,  confining  their  operation  to  the 
subject  over  which  it  is  given  control  by  the 
Constitution.' "  Laws  1907,  p.  332,  regulat- 
ing the  hours  for  service  of  telegraph  opera- 
tors and  train  dispatchers,  which  does  not 
discriminate  between  operators  employed  in 
the  operation  of  interstate  trains  and  traffic 
and  those  employed  in  operating  local  trafiic, 
cannot  stand  and  be  operative  as  to  intra- 
state traffic ;  Congress  having  passed  an  act 
(Act  Cong.  March  4,  1907,  c.  2937,  34  Stat 
1415)  covering  the  same  subject-matter, 
though  the  Missouri  act  took  effect  June  14, 
1907,  and  the  act  of  Congress  did  not  take 
effect  until  March  4,  1908.  State  v.  Missouri 
Pac.  R.  Co.,  Ill  S.  W.  600,  505,  212  Mo.  658 
(quotlDg  and  -  adopting  Cooley,  Const  Llm. 
[7th  Ed.]  p.  856,  and  citing  and  adopting 
Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  Ed.  819 ; 
Hannibal  &  St  J.  R.  Co.  v.  Husen,  95  U.  S. 
466,  24  L.  Ed.  527 ;  Smith  v.  Alabama,  8  Sup. 
Ct  564,  124  U.  S.  465,  31  L.  Ed.  508 ;  Nash- 
ville, C.  &  St.  L.  Ry.  Co.  V.  Alabama,  9  Sup. 
Ct  28,  128  U.  S.  96,  32  L.  Ed.  352 ;  State  v. 
Addington,  77  Mo.  loc.  cit  116). 

SAine— PreTentlon  of  fraud 

The  "police  power"  of  the  state  is  not 
limited  to  regulations  necessary  for  the  pres- 
ervation of  good  order  or  the  public  health 
and  safety,  but  the  prevention  of  fraud  and 
deceit,  cheating,  and  imposition  are  equally 
within  the  power.  People  v.  Freeman,  90  N. 
E.  366,  368,  242  111.  373,  17  Ann.  Cas.  1098. 


Idmitatloiui  on  power 

There  is  an  exception  to  the  commerce 
clause  of  the  Constitution  in  favor  of  the 


"police  power"  of  the  states^  That  power 
is  sufficient  to  enable  the  states  to  provide 
for  the  security  of  the  lives,  health,  and  com- 
fort of  its  citizens,  and  as  a  part  of  that 
power  the  states  may  regulate  or  restrict  the 
sale  of  articles  deemed  injurious  to  the 
health  or  morals  of  the  community.  But  in 
exercising  this  power  the  states  cannot  im- 
pose taxes  on  persons  passing  throui^  the 
state,  nor  upon  property  imported,  so  long 
as  it  is  in  the  original  package,  and  no  regu- 
lation can  be  made  directly  affecting  inter- 
state commerce.  Moog  v.  State,  41  Sooth. 
166,  168,  145  Ala.  76  (citing  Robblns  v.  Tax- 
ing  Dist.  Shelby  County,  7  Sup.  Ct  592,  120 
U.  S.  489,  30  L.  Ed.  694). 

"The  'police  power*  is  an  inaccurate  bnt 
convenient  phrase  used  to  designate  that 
power  inherent  in  every  sovereignty  to  make 
laws  essential  to  the  public  welfare^  to  pro- 
mote the  public  health,  safety,  and  morals, 
and  to  prevent  and  punish  the  commission  of 
public  offenses.  It  is  incapable  of  exact  def- 
inition or  precise  limitation,  because  of  the 
infinite  variety  of  circumstances  affectbi^ 
the  relations  and  affairs  of  mankind  in  dril- 
ized  society,  where,  from  necessity,  individaai 
persons  and  property  are  subject  to  burdens 
and  restraints  in  order  to  secure,  in  a  wdl- 
ordered  government,  the  general  oomfon, 
health,  and  prosperity  of  the  state.  Like  er- 
ery  other  power,  the  'police  power*  Is  sub- 
ject to  the  Constitution,  and  cannot  be  used 
as  a  cloak  for  legislation  which  impairs 
rights  or  unduly  restricts  liberties  guaran- 
teed by  it  Vast  and  comprehensive  as  is  the 
field  for  the  legislative  exercise  of  the  'police 
power,*  it  is  not  arbitrary  or  unlimited,  bat 
is  fettered  by  the  express  and  peremptory 
prohibitions  of  the  Cpnstltution,  whidi  is  the 
supreme  law  of  the  land,  and,  wherever 
rights  arising  under  that  Constitution  are 
claimed  to  be  impaired,  it  is  the  duty  of  the 
courts  to  scrutinize  such  legislation  and  de- 
termine whether  it  really  relates  to  the  pub- 
lic welfare,  whether  it  is  enacted  in  the  is- 
terest  of  the  public  generally,  as  dlstinguisb- 
ed  from  those  of  a  class,  and  whether  the 
means  are  reasonably  necessary  for  the  ac- 
complishment of  the  public  object,  and  not 
unduly  oppressive  on  individuals,  for  a  Leg- 
islature cannot  under  the  guise  of  protectiiur 
the  public  interest  impose  unusual  and  un- 
necessary restrictions  upon  individual  liber- 
ty or  lawful  occupations.**  Ex  parte  Drty- 
ton,  153  Fed.  986,  989. 

The  exercise  by  the  state  of  Its  '^hce 
power''  must  have  relation  to  the  promotioo 
of  the  health,  comfort,  safety,  and  welfari* 
of  society,  and,  when  a  regulation  does  dvc 
fairly  relate  to  some  one  of  8U(^  objects,  U 
is  not  within  the  police  power,  and  commaB 
business,  callings,  and  trades  whidi  are  la- 
nocent  in  themselves,  and  have  been  fbUowed 
in  all  communities  from  time  inunemorUl. 
must  be  free,  to  all  alike^  on  the 
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People  V.  Ringe,  110  N.  T.  SiiM>.  74,  76,  125 
App.  Dlv.  S02. 

The  "police  power"  1b  the  Inherent  ple- 
nary power  of  the  state  to  prohibit  aU  things 
hurtful  to  the  comfort,  welfare,  and  safety 
of  society,  but  the  power  Is  not  without  re- 
strictions, for  It  must  not  conflict  with  the 
Constltatlon,  and  must  have  some  relation 
to  and  be  adapted  to  the  ends  sought  to  be 
accomplished,  and  rights  of  property  will  not 
be  permitted  to  be  Invaded  under  the  guise 
of  police  regulation.  City  of  Btilevllle  y.  St 
Glair  County  Turnpike  Co.,  84  N.  B.  1049, 
1062,  234  IH.  428,  17  L.  R.  A.  (N.  S.)  1071. 

The  "police  power"  of  a  municipality  is 
confined  to  such  reasonable  restrictions  as 
are  necessary  to  public  health,  morals,  and 
safety,  and  to  public  peace,  order,  and  the 
general  welfare,  and  ordinances  under  such 
power  may  be  enforced,  although  they  Inter- 
fere with  the  use  of  private  property.  Peo- 
ple ex  rel.  Wlneburgh  Advertising  Co.  ▼. 
Murphy,  88  N.  B.  17,  19,  195  N.  T.  126,  21  L. 
R.  A.  (N.  S.)  735;  Id..  113  N.  T.  Supp.  855, 
129  App.  Dlv.  260. 

The  "police  power"  extends  to  and  per- 
mits legislation  regulating  reasonably  all 
matters  appertaining  to  the  life,  limbs, 
health,  comfort,  good  morals,  peace,  and 
safety  of  society,  or,  in  short,  to  all  which 
promotes  the  public  welfare.  The  significant 
word  "reasonable,"  as  used  in  such  defini- 
tion, although  not  often  found  in  definitions 
of  the  police  power,  should  never  be  omitted 
in  defining  Its  constitutional  scope.  The 
police  power  is  not  a  power  to  pass  uncon- 
stitutional laws,  but  such  power,  like  any 
other  exercise  of  the  law-making  power,  is 
subject  to  express  and  implied  constitutional 
limitations.  State  ex  rel.  Milwaukee  Medi- 
cal OoUege  V.  Chittenden,  107  N.  W.  600,  617, 
127  Wis.  468. 

The  "police  power"  is  somewhat  shroud- 
ed In  mystery  as  to  its  limits,  which  are  not 
easy  to  prescribe  with  precision,  the  power, 
however  broad  and  comprehensive,  is  not 
paramount  to  the  Constitution,  but  is  always 
bounded  by  its  provisions.  If,  therefore,  an 
act  of  tbe  Legislature  is  repugnant  to  the 
Constitution,  It  cannot  be  held  valid  as  a 
proper  exercise  of  the  police  power.  Like- 
wise, if  a  right  of  property  or  of  person  be 
protected  by  the  Constitution,  it  cannot  be 
destroyed  by  any  exercise  of  the  police  pow- 
er, either  by  the  Legislature  or  the  executive 
power  of  the  state.  The  police  power  may 
be  exercised  to  promote  the  safety,  health, 
comfort,  and  welfare  of  society,  and,  to  sus- 
tain legislation  as  a  proper  exercise  of  the 
police  power,  it  must  have  reference  to  some 
end.  Block  v.  Schwartz,  76  Pac  22,  27,  27 
Utah,  387,  65  L.  R.  A.  308,  101  Am.  St  Rep. 
971,  1  Ann.  Cas.  550. 

The  "police  power"  of  a  state  is  the 
power  to  make  laws  to  secure  the  comfort. 


convenience,  peace,  and  health  of  the  com* 
mitoity,  and  Is  an  extensive  one,  and  in  its 
exercise  a  very  wide  discretion  as  to  what 
is  needful  or  proper  for  the  purpose  is  neces- 
sarily committed  to  the  legislative  body  in 
which  the  power  Is  vested.  Plumas  County 
V.  Wheeler,. 87  Pac.  909,  911,  149  Cal.  758 
(citing  Ex  parte  Whitwell,  82  Pac.  870,  98 
Cal.  73,  19  L.  R.  A.  727,  35  Am.  St  Rep.  152 ; 
In  re  Lawrence,  11  Pac.  217,  60  CaL  608). 

POLICE  BJBOUIiATZONB 

A  "police  regulation"  necessarily  in- 
volves selection,  involves  the  power  to  per-' 
mit  some  and  refuse  others,  to  suffer  the  act 
at  one  time  and  place,  or  under  certain  con- 
ditions, and  to  deny  it  under  all  others ;  and 
it  presumes  a  condition,  which  unless  re- 
stricted, regulated,  or  controlled,  will  oper- 
ate to  the  public  disadvantage.  State  Rac- 
ing Conunisslon  v.  Latonia  Agricultural 
Ass'n,  123  S.  W.  681,  685,  136  Ky.  173,  25 
L.  R.  A.  (N.  S.)  905. 

Since  Act  No.  171  of  1898,  the  general 
license  law,  is  purely  a  taxing  law,  and  not 
a  "police  regulation,"  It  Is  not  applicable  to 
impose  a  license  on  sales  of  beer  which  con- 
stitute interstate  commerce.  The  Gay-Shat^ 
tuck  act  is  not  a  revenue  act,  but  a  police 
regulation,  within  Act  Cong.  Aug.  8,  1890,  c. 
728,  known  as  the  "Wilson  Law,"  providing 
that  all  intoxicating  liquors  transported  In- 
to any  state  for  sale,  etc.,  shall  be  subject  to 
the  operation  of  laws  enacted  in  the  exer- 
cise of  the  police  powers,  though  imported  in 
the  original  packages,  so  that  a  license  could 
be  Imposed  thereunder  upon  the  sale  of  malt 
liquor  brought  into  the  state  in  original  pack- 
ages by  a  brewery.  State  v.  Pabst  Brewing 
Co.,  65  South.  349,  852,  128  La.  770. 

In  the  absence  of  constitutional  limita- 
tion, the  Legislature  may  authorize  cities  or* 
towns  to  Impose  a  license  tax  upon  any  In- 
dustry or  business  which  falls  within  the 
scope  of  "police  regulations,"  which  includes 
the  practice  of  medicine,  dentistry,  osteop- 
athy, optometry,  pharmacy,  the  engineer's 
trade,  and  other  trades  and  professions. 
Johnson  v.  City  of  Great  Falls,  99  Pac.  1059, 
1061,  38  Mont  369,  16  Ann.  Cas.  974. 

^'Police  regulations"  of  a  city  are  made 
and  enforced  In  the  public  interest,  and  the 
city  is  not  liable  for  the  acts  of  its  officers 
in  attempting  to  enforce  them.  The  estab- 
lishment and.  maintenance  of  a  dty  cala- 
boose is  within  the  proper  exercise  of  the 
city's  police  power,  and  the  dty  is  not  liable 
for  the  wrongful  or  negligent  acts  of  its  po- 
lice officers  or  board  of  health  in  managing 
a  calaboose  or  detaining  therein  i)ersons  in- 
flicted with  smallpox,  resulting  in  persons 
residing  or  working  nearby  contracting  the 
disease.  Bvans  v.  City  of  Kankakee,  83  N. 
E.  223,  231  IlL  223,  13  L.  R.  A.  (N.  S.)  1190. 

The  term  "police  regulation"  is  used  to 
define  a  power  which  resides  in  the  state. 
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and  an  act  to  prevent  the  perpetration  of 
possible  frauds  on  the  public  by  the  uniu- 
thorized  sale  of  railway  tickets  is  within  the 
scope  of  the  term.  In  re  O'Neill,  83  Pac.  104, 
lOG,  41  Wash.  174,  8  L.  R.  A.  (N.  S.)  588,  6 
Ann«  Gas.  869. 

"A  'police  regulation*  or  restraint  is  for 
the  purpose  of  preventing  damage  to  the  pub- 
lic or  to  third  persons.  There  are  certain 
lines  of  business  and  certain  occupations 
which  require  police  regulation  because  of 
their  peculiar  character,  in  order  that  harm 
may  not  come  to  the  public,  or  that  the 
tlireatened  danger  may  be  averted.  Where 
the  profession  or  business  is  not  dangerous 
to  the  public,  either  directly  or  indirectly,  it 
cannot  be  subjected  to  any  police  regulation 
whatever  which  does  not  fall  within  the  pow- 
er of  taxation  for  revenue.  It  appears,  there- 
fore, that  the  due  exercise  of  the  police  pow- 
er is  limited  to  the  preservation  of  the  pub- 
lic health,  safety,  and  morals,  and  that  legis- 
lation which  transcends  these  objects,  what- 
ever other  Justification  it  may  claim  for  its 
existence,  cannot  be  upheld  as  a  legitimate 
police  regulation."  A  statute  limiting  the 
compensation  which  an  employment  agent 
may  receive  to  10  per  cent  of  a  month's  wa- 
ges in  the  employment  furnished  is  not  with- 
in the  police  power,  but  contravenes  the  con- 
stitutional guaranty  of  protection  in  the  pos- 
session of  property.  Ex  parte  Dickey,  77 
Pac.  924,  925,  144  Gal.  234,  66  L.  R.  A.  928, 
103  Am.  St.  Rep.  82,  1  Ann.  Gas.  428  (citing 
Sonora  v.  Gurttn,  70  Pac.  674,  137  Gal.  583). 

''Laws  and  ordinances,  relating  to  the 
comfort,  health,  and  good  government  of  the 
inhabitants  of  a  dty,  are  ordinarily  describ- 
ed as  'police  regulations,*  and,  though  they 
may  disturb  the  full  enjoyment  of  a  personal 
^  right,  are  constitutional,  notwithstanding 
'  they  do  not  provide  compensation  therefor, 
for  they  do  not  appropriate  private  proper- 
ty for  public  use,  but  merely  regulate  its  en- 
joyment by  the  owner,  who  is  supposed  to  be 
compensated  by  sharing  in  the  benefits  which 
such  regulations  are  intended  to  secure." 
Under  a  municipal  charter  authorizing  ordi- 
nances necessary  and  proper  for  the  protec- 
-  tion  of  persons  and  property  and  the  preser- 
vation of  the  public  health,  an  ordinance  di- 
rected to  the  suppression  of  the  emission, 
from  smokestacks,  of  dense  smoke,  contain- 
ing soot  in  sufficient  quantities  to  fall  upon 
the  surface  of  the  city,  is  limited  in  its  ap- 
plication to  smoke  of  such  character  as  in- 
vades the  rights  of  persons  and  property. 
AUantic  aty  v.  France,  70  Atl.  163,  164,  75 
N.  J.  Law,  910,  18  L.  R.  A.  (N.  S.)  166. 

Enactments  to  prevent  fraudulent  trans- 
fers by  retail  dealers  are  clearly  within  that 
class  of  legislation  generally  denominated 
"police  regulations."  Young  v.  Lemleux,  65 
Atl.  436,  439,  79  Conn.  434,  20  L.  R.  A.  (N. 
S.)  160,  129  AuL  St  Rep.  193,  8  Ann.  Gas. 
452. 
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As  city  officer,  see  Gity  Officer. 

As^ministerial  officer,  see  Ministerial  Of- 
fice—Officer. 

As  municipal  officer,  see  Municipal  Offi- 
cer. 

As  officer,  see  Officer. 

As  passenger,  see  Passenger. 

As  peace  officer,  see  Peace  Officer. 

As  position,  see  Position. 

See,  also.  Patrolman. 

It  appears  that  a  "policeman"  oocaples 
a  sort  of  dual  position.  He  is,  strictly  speak- 
ing, neither  a  state  officer,  as  sa<di,  nor  ao 
officer  acting  in  a  purely  local  capacity.  He 
may  be  said  to  be  sui  generis,  occupying  a 
unique  place  of  his  own.  State  ex  reL  Quin- 
tin  V.  Edwards,  99  Pac.  941,  944,  940, 38  Mont 
250. 

The  term  "policeman,"  with  respect  to 
the  power  to  arrest  without  warrant,  is  the 
legal  equivalent  of  the  term  "watchman"  at 
common  law.  Porter  v.  State,  52  S.  E.  283. 
285,  124  Ga.  297,  2  L.  R.  A.  (N.  S.)  730  (dt 
ing  State  v.  Evans,  61  S.  W.  590, 161  Mo.  ^ 
84  Am.  St  Rep.  669). 

4  Sess.  Laws  1907,  c.  136,  providing  for  the 
organizing  of  the  police  departments  of  cities 
upon  a  civil  service  basisi  refers  to  persons 
serving  on  the  police  force  as  "members*^  or 
"officers'*  of  the  police  force  or  department 
An  ordinance  enacted  thereunder  creating 
the  police  department  of  a  city  mention€i} 
certain  officers  by  a  special  title,  and  classi- 
fied all  other  members  as  '^policemen**  or  "pa- 
trolmen," and  provided  that  the  number  of 
"iKylicemen  or  patrolmen"  should  be  reduced, 
etc.  Held,  that  as  a  "patrolman**  Is  defined 
as  a  member  of  the  police  force  of  a  town  or 
city  who  patrols  a  certain  beat,  and  a  **po- 
Uceman"  as  one  of  the  ordinary  police  force, 
whose  duty  it  is  to  patrol  a  certain  beat  tar 
the  protection  of  property,  lives,  etc.,  and  al- 
so, in  its  generic  sense,  was  ai^llcable  to  any 
member  of  the  police  force  whaterec  Ms 
rank,  the  terms  as  used  In  the  ordinance 
were  synonymous,  so  that  one  appointed  oxh 
der  the  ordinance  under  the  designation  of 
"patrolman"  was  a  i>oliceman,  and  hence  doc 
a  purely  municipal  officer.  State  ex  reL 
Quintin  v.  Edwards,  106  Pac.  096,  098,  40 
Mont  287,  2D  Ann.  Gas.  239. 

The  term  "policemen"  includes  every 
member  of  the  police  force,  whatever  his 
rank,  so  that  a  police  captain  is  a  "polici^ 
man"  notwithstanding  his  superior  rank,  and 
hence  is  not  a  purely  municipal  officer;  Sesa^ 
Laws  1907,  c  136,  {  5  (Rev.  Ck>des,  f  330Si, 
relating  to  the  examination  of  applicants  for 
positions  on  the  police  force  and  providiDg 
for  their  appointment  and  removal,  makinc 
no  distinction  between  the  officers  and  meat- 
hers  of  different  rank  as  to  their  duties  or 
the  manner  of  their  appointment.  State  <*x 
rel.  Bailey  y.  Edwards,  100  Pac.  703,  701,  40 
Mont  313. 
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POLICY 

See  Public  Policy. 
Afl  a  saaie 
See  Policy  Playing. 

Am  insiununee  policy 

See  Policy  of  Insurance. 

POLIGT  OF  IHSUIIAKOB 

See  Assessment  Policy;  Blanket  Policy; 
Floating  Policy;  Flyer  Policy;  Life 
Insurance;  Old  Line  Policy;  Open 
Policy;  Participating  Policy;  Running 
Policy;  Unlimited  Policy;  Unvalued 
Policy;  Valued  Policy;  Wager  Policy. 

Issue  of,  see  Issuance — ^Issue. 

Paid-up  policy,  see  Paid  Up. 

"The  'policy  of  Insurance'.  Is  the  final 
contract  between  the  parties,  and  the  effect 
of  its  acceptance  is  to  supersede  all  prelimi- 
nary agreements  In  respect  to  insurance." 
So  that  the  final  consummation  of  the  con- 
tract of  Insurance  Includes  both  the  delivery 
of  the  policy  and  its  acceptance  by  the  insur- 
ed. The  applicant  has  a  right  to  reject  the 
policy  if  it  does  not  conform  to  the  agree- 
ment of  the  parties  for  its  execution,  and  un- 
til delivery  and  acceptance,  either  expressly 
or  by  inference  or  Implication,  the  contract  is 
not  finally  executed,  although  it  may  be  so 
far  assented  to  as  to  give  a  right  of  action 
thereon.  Stringham  v.  Mutual  Life  Ins.  Co., 
76  Paa  822,  824,  44  Or.  447. 

The  essentials  of  a  "policy  of  insurance" 
are  the  payment  of  the  premium  by  the  in- 
sured and  the  agreement  by  the  Insnrer  to 
Indemnify  the  Insured  against  loss  on  a  cer- 
tain subject  against  certain  perils.  Qerman- 
American  Ins.  Co.  v.  Yeagley,  71  N.  E.  897, 
S99,  163  Ind.  651,  2  Ann.  Cas.  275. 

The  word  "policy,"  in  the  insurance  law, 
may  well  be  taken  to  mean  a  formal  document 
delivered  by  an  insurance  company  and  con- 
taining evidence  of  an  obligation  to  pay. 
Mutual  Reserve  Fund  life  Ass'n  y.  Austin, 
142  Fed.  StiS,  401,  73  G.  G.  A.  498,  6  L.  B.  A. 
(N.  S.)  1064. 

A  **pollcy"  is  a  contract  of  Insurance. 
Floars  v.  iBtna  L.  Ins.  Co.,  56  S.  E.  915,  916, 
144  N.  O.  282. 

The  word  "policy,"  in  a  life  policy  pro- 
vision for  payment  to  a  beneficiary  of  a  stat- 
ed sum  on  insured's  death  during  continuance 
of  the  policy,  refers  to  the  insurance  contract 
In  re  Schaefer,  189  Fed.  187,  190. 

The  inclusion  in  a  policy  of  an  accident 
clause  does  not  prevent  its  being  a  "policy  of 
insarance  on  life,"  within  Rev.  St  1899,  § 
7897,  providing  for  extended  insurance. 
ICoore  ▼.  Northwestern  Nat  Life  In&  Go.,  87 
S.  W.  988,  989,  112  Mo.  App.  696. 

A  ''policy  of  life  insurance"  is  a  diose 
in  action;  a  promise  to  pay  money  upon  a 
given  contingency.  Doty  v.  Dickey  (Ky.)  96 
S.  W.  644,  647. 


A  "policy  of  life  Insarance"  is  a  chose 
in  action,  even  before  the  death  of  the  in- 
sured. Perry  v.  Tweedy,  57  8.  E.  782,  783, 
128  Ga.  402,  119  Am.  St  Rep.  893,  11  Ann. 
Gas.  46  (citing  Steele  v.  Gatlln,  42  S.  B.  263, 
115  Ga.  929,  931,  59  L.  R.  A.  129). 

As  property 

See  Personal  Property;  Property. 

POUOT  PliATIlf O 

As  lottery,  see  Lottery. 

"PoUcy,"  which  is  forbidden  by  Rev.  St 
1899,  §  2219,  is  understood  to  be  "a  form  of 
gambling  in  which  bets  are  made  on  number :<i 
to  be  drawn  by  lottery."  State  v.  Gronin,  88 
S.  W.  604,  605,  189  Mo.  663  (quoting  and 
adopting  definition  in  Gent  Diet). 

A  scheme,  whereby  an  association  sells 
for  five  cents,  or  any  other  specific  sum  of 
money,  certificates  or  tickets  which  entitle 
the  purchaser  to  a  lead  pencil  of  trifling  val- 
ue, and  also  permits  such  purchaser  to  select 
certain  numbers,  say  3 — 9 — ^18,  which,  if  all 
drawn  by  a  blindfolded  boy  from  a  revolving 
wheel  in  which  several  numbers  are  placed, 
entitle  the  person  purchasing  the  certificate 
or  ticket  to  a  prize  of  money  much  larger  in 
amount  than  he  has  paid  for  his  certificate 
or  ticket,  is  generally  known  as  "playing  pol- 
icy." State  ex  rel.  Kellogg  v.  Kansas  Mer- 
cantile Ass'n,  25  Pac.  984,  985,  45  Kan.  351, 
11  L.  R.  A.  430,  23  Am.  St  Rep.  727. 

POLING 

The  ''poling'*  of  a  car  Is  done  by  ad- 
justing a  heavy  piece  of  timber,  called  a 
"pole,"  with  one  end  on  and  against  the 
front  of  the  engine  and  the  other  against  the 
car  to  be  moved,  then  starting  the  engine 
forward,  thereby  pushing  the  car  by  the  pole 
to  a  point  that  will  allow  it  to  be  passed  by 
the  engine.  Poling  is  resorted  to  for  moving 
a  car  that  is  on  a  different  track  from  that 
occupied  by  the  engine,  but  is  so  in  the  way 
of  the  movements  of  the  engine  as  to  prcjvent 
its  passing  such  car.  Howard  v.  Ghesapeake 
&  O.  Ry.  Co.  (Ky.)  90  S.  W.  950,  961. 

POLISHING 

In  relation  to  the  manufacture  of  steel 
strips,  **polishing"  is  a  process  of  improving 
the  surface  by  the  use  of  emery  and  bufllng 
wheels,  and  planishing  or  glancing  Is  appar- 
ently the  same  process  carried  out  a  little 
more  elaborately.  United  States  v.  Grud- 
ble  Steel  Go.  of  America,  137  Fed*  384,  380, 
09  G.  G.  A.  576. 

POUTIC 

See  Body  Politic  or  Corporate. 

POLITICAL 

POIiinOAIi  OOMMXTTEB 

As  public  agency,  see  Public  Agency. 
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POUTIOAZi  GOHVENTIOH 

See  Assemblage. 

The  words  "political  eonyentlon,'*  as  nsed 
In  Comp.  Laws  18d7, 1 1633,  relating  to  desig- 
nation of  political  party,  and  tlie  words 
"adlopt  or  nse"  designating  device  for  elec- 
tion purposes,  refers  solely  to  the  political 
management  used  In  originating  and  furnish- 
ing ballots,  and  not  those  persons  whose  sole 
connection  therewith  Is  voting  the  same.  Es- 
qulbel  y.  Chaves,  78  Pae.  505,  611,  12  N.  M. 
482. 

POUTIOAZi  COBPOBATION 

As  municipal  corporation,  see  Municipal 
Corporation. 

When  applied  to  corporations,  the  words 
"poUtlcal,"  "municipal,"  and  "pubUc"  are 
used  interchangeably.  Smith  v.  Board  of 
Trustees  of  Robersonvllle  Graded  School,  53 
S.  B.  524,  527,  141  N.  0.  149,  150,  8  Ann.  Cas. 
529  (quoting  and  adopting  Curry  v.  District 
Tp.,  of  Sioux  City,  17  N.  W.  191,  62  Iowa, 
102). 

A  state  bar  association  Is  a  mere  volun- 
tary association  of  lawyers,  and  Is  not  a  "po- 
litical corporation,"  as  defined  by  Rev.  Civ. 
Code,  art  429,  declaring  that  political  cor- 
porations are  those  which  have  principally 
for  their  object  the  administration  of  a  por- 
tion of  the  state,  and  to  whom  a  part  of  the 
powers  of  government  is  delegated  to  that  ef- 
fect State  ex  rel.  Cotonio  v.  Louisiana  Bar 
Ass'n  (La.)  36  South.  241. 

Public  corporations  are  synonymous  with 
"political  corporations."  Phillips  v.  Mayor, 
etc.,  of  Baltimore,  72  Atl.  902,  905,  110  Md. 
431,  25  Ia  R.  A.  (N.  S.)  711  (citing  6  Words 
and  Phrases,  p.  5781). 

POIiinOAZi  PARTY 

Section  of  political  party,  see  Section. 
See,  also,  Minority  Party. 

•*Polltlcal  parties"  result  from  the  volun- 
tary association  of  electors,  and  do  not  exist 
by  operation  of  law,  and  they  possess  plenary 
powers  as  to  their  own  affairs  in  the  ab- 
sence of  legislative  regulation.  Morrow  v. 
Wlpf,  115  N.  W.  1121,  1127,  22  S.  D.  146. 

Any  combination  or  aggregation  of  elec^ 
tors  with  sufDcient  coherence  and  organiza- 
tion to  have  acted  together  for  a  common 
purpose,  and  sufficient  strength  and  certain- 
ty to  have  polled  2  per  cent  of  the  highest 
vote  at  the  next  preceding  election,  is  a 
"political  party,"  within  Act  June  10,  1893, 
i  2  (P.  L.  419),  relating  to  the  putting  of 
nominations  on  the  ballot  by  certificate  by 
any  political  party  which  at  the  election  next 
preceding  polled  at  least  2  per  cent,  of  the 
largest  entire  vote  for  any  office  cast  in  the 
state  or  in  the  electoral  district  or  division. 
Independence  Party  Nomination,  57  AtL  844, 
346,  206  Pa.  10& 


Code  1906,  c.  3,  |  7,  as  modified  bj 
tlon  85,  requires  the  d^  council  to  appoint 
three  qualified  voters  as  commissioners  of 
election  for  each  prednct,  of  good  standing 
and  character,  to  be  selected  from  the  two 
political  parties  casting  the  highest  number 
of  votes  at  the  last  preceding  election,  not 
more  than  two  to  belong  to  the  same  political 
party,  and  that,  If  the  executive  committee 
of  either  such  party  shall  request  in  writing 
the  appolutment  of  a  qualified  voter  of  their 
political .  party,  council  shall  appoint  such 
person,  impliedly  gives  the  right  of  represen- 
tation to  the  two  leading  political  parties  in 
every  election,  and  prescribes  a  mode  of  de- 
termining a  right  of  preference  by  giving  it 
to  those  whose  candidates  received  the  high- 
est number  of  votes  at  the  last  preceding 
election,  wh^  there  are  such  parties^  but 
the  two  leading  parties,  though  not  partici- 
patlug  as  an  organization  in  the  last  preced- 
ing election,  are  entitled  to  representation  by 
persons  designated  by  them.  A  political  par- 
ty for  national,  state,  county,  and  magisterial 
district  elections  is  not  one  for  the  purpose 
of  a  municipal  election,  unless  the  members 
thereof  participate  as  such  an  organization 
in  the  municipal  election  by  nominating  and 
supporting  candidates  under  the  party  nam- 
ed. Hasson  v.  City  of  Chester,  67  8.  E.  731* 
732,  67  W.  Va.  278. 

'Tolitical  parties"  are  organizations  of 
electors  entertaining  the  same  political  opin- 
ions, attempting  through  an  organization  to 
elect  officers  of  their  own  party  faith  and 
make  their  political  doctrines  the  policy  of 
the  government  The  rights  of  political  par- 
ties can  be  no  greater  than  the  rights  of 
electors  under  the  Constitution.  Biter  r. 
Douglass,  109  Pac  444,  450,  32  Nev.  400. 

"A  'political  party*  Is  an  organiaEatloD 
of  electors  believing  In  certain  principles 
concerning  governmental  aiEalrs,  and  orglBg 
the  adoption  and  execution  of  those  j^ilnd- 
ples  through  the  election  of  th^  respecdve 
candidates  at  the  polls."  In  CoioA,  Amend. 
1908,  art.  2,  i  2%,  which  provides  that  the 
Legislature  may  enact  laws  as  to  the  election 
of  delegates  to  conventions  of  political  par- 
ties»  and  shall  enact  laws,  providing  fior  the 
direct  nomination  of  candidates  for  public 
office  by  electors,  political  parties,  or  organ- 
izatlons  of  electors  without  conventions  at 
elections  to  be  known  as  "primary  elections,** 
and  also  to  determine  the  tests  and  condi- 
tions upon  which  electors,  political  parties,  or 
organizations  of  electors  may  participate 
in  any  such  primary  election,  the  term  ^twUt- 
Ical  parties"  is  intended  to  embrace  tfaoee 
whidti  had  participated  in  a  struggle  at  the 
polls  for  political  ascendancy,  and  polldca] 
"organizations  of  electors"  is  intended  to  in- 
clude new  parties  whi(^  had  not  participated 
in  prior  elections,  organized  to  advance  aome 
principle  or  measure  of  public  policy.  This 
constitutional  provision  was  sufBdently  com- 
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plied  with,  in  so  far  as  nomination  by  elec- 
tors and  organizations  of  electors  was  con- 
cerned, by  the  enactment  of  Act  March  24, 
1909  (St  1909,  p.  691,  c.  405),  providing,  In 
addition  to  direct  primaries,  for  political  par- 
ties for  nomlimtions  by  electors  or  bodies  of 
electors  by  petition,  as  authorized  by  Pol. 
Code,  {  1188.    This  constitutional  provision 
does  not  require  the  Legislature  to  adopt  a 
universal  mode  whereby  all  the  classes  of 
electors  mentioned  therein  may  participate 
in  primary  elections,  but  authorizes  the  Leg- 
islature to  provide  reasonable  and  different 
tests  and  conditions  for  participation  by  the 
different  classes.    Neither  the  whole  of  Pri- 
mary Election  Law  March  12,  1909  (St.  1909, 
p.  691»  c  405),  nor  the  part  thereof  requiring 
the  payment  of  certain  fees  by  candidates  on 
the  filing  of  nomination  papers  and  afDdavits 
of  candidacy,  was  invalid  as  a  violation  of 
Const  art.  1,  I  24,  declaring  that  no  property 
qualification  to  vote  or  hold  office  shall  ever 
be  required  of  any  person.    The  Legislature 
could  also  provide,  by  Primary  Election  Law 
March  24.  1909  (St  1909,  p.  691,  c.  405),  that, 
when  nomination  papers  of  a  candidate  were 
filed,  they  should  be  accompanied  by  an  affi- 
davit of  aflUiatlon,  such  provision  not  being 
in  violation  of  Const  art  22,  {  3,  prescribing 
the  form  of  oath  to  be  taken  by  one  before 
entering  on  the  duties  of  an  office,  and  which 
declares  that  no  other  authority,  declaration, 
or  test  shaU  be  required  as  a  qualification  for 
any  office  or  public  trust;    such  provision 
being  applicable  only  to  persons  appointed 
or  elected  to  office,  and  not  to  candidates  for 
election.    Socialist  Party   v.   Uhl,   103  Pac. 
181,  182,  183,  186,  188,  155  CaL  776. 

The  term  ''political  parties,**  as  used  in 
Gen.  St.  Kan.  1901,  tl  2696,  2697,  providing 
for  nominations  by  such  parties,  includes 
local  and  dty  parties.  Where  a  certificate  of 
nomination,  regular  In  form.  Is  filed  with  the 
dty  derk  purporting  to  show  the  nomination 
of  a  fall  set  of  city  officers  by  a  mass  conven- 
tion of  a  party  designated  as  the  "City  Par- 
ty," and  no  objection  thereto  is  filed  within 
three  days,  and  the  names  so  certified  appear 
on  the  official  ballot  under  the  title  "City 
Ticket,"  over  which  a  drcle  is  printed,  with 
directions  to  place  a  cross  mark  therein  to 
vote  a  straight  ticket,  ballots  cast  at  the 
ensnlng  election,  which  are  marked  only  in 
such  drcle,  cannot  be  rejected  upon  the 
grounds  that  the  ticket  was  not  nominated 
by  a  political  party,  and  that  there  was  in 
fact  no  political  party  in  the  dty  known  as 
the  "City  Party."  Ogg  v.  Glover,  83  Pac 
1039,  1040,  72  Kan.  247  (dting  and  adopting 
Independence  Party  Nomination,  57  Atl«844, 
208  Pa.  108;  Davidson  v.  Hanson,  92  N.  W. 
93,  87  Minn.  211;  Baker  v.  Scott,  43  Pac.  76, 
4  Idaho,  596;  Roller  v.  Trnesdale,  26  Ohio 
St.  586;  dting  and  disapproving  McKlnley- 
Citizens  Party,  6  Pa.  Dist.  R.  109;  Nomina- 
tion  of  Jeif  riea,  9  Pa.  Dist  B.  663). 


New  York  Primary  Election  Law  (Law» 
1899,  p.  993,  c.  473)  provides  that  the  term 
"party**  shall  apply  to  any  political  organiza- 
tion which,  at  the  last  preceding  election  of 
the  Governor,  polled  at  least  10,0(X)  votes  for 
Governor.  People  ex  rel,  McCarren  v.  Dool- 
ing,  112  N.  T.  Supp.  67,  70,  60  Misc.  Rep.  132. 

Primary  Bleeti<m  Law  (Act  No.  49,  p.  67» 
of  1906)  I  2,  defining  a  "political  party*'  to  be 
one  that  shall  cast  at  least  10  per  cent  of 
the  votes  cast  for  Governor  at  Uie  last  pre- 
ceding election,  does  not  violate  Const  1898^ 
art  48,  forbidding  the  passage  of  local  or 
spedal  laws  granting  spedal  privileges. 
State  ex  rel.  Labauve  v.  Michel,  46  South. 
430,  435, 121  La.  374. 

Pub.  Laws  1902,  c  1078,  p.  35,  {  1,  defines 
a  '*polltlcal  party*'  to  be  one  which,  at  the 
next  preceding  annual  election  of  state  of- 
ficers, cast  for  its  candidate  for  Governor  at 
least  2  per  cent  of  all  the  votes  cast  for  that 
officer.  Ney  v.  Whlteley,  59  Atl.  400,  401,  26 
R.  I.  464. 

"Where  the  word  'party*  occurs  in  the 
statute  relating  to  nominations  (for  public 
office),  it  should  be  construed  to  mean  a  num- 
ber of  persons  united  in  the  manner  usual  to 
the  then  existing  political  parties.**  A  party 
— ^that  is,  an  organized  political  party — can- 
not have  at  the  same  time  more  than  one 
candidate  for  the  same  county  office.  State 
ex  reL  Howells  v.  Metcalf,  100  N.  W.  923, 

924, 18  S.  D.  393,  67  L.  R.  A.  331. 

• 

Under  the  provisions  of  section  1  of  the 
direct  primary  election  law  of  this  state 
(Sess.  Laws  1909,  p.  196),  a  "political  party" 
is  an  affiliation  of  electors  representing  a  po- 
litical organization  under  a  given  name, 
whidi  at  the  last  preceding  general  election 
cast  for  any  candidate  on  their  ticket  for 
office  within  the  state  at  least  10  per  cent, 
of  the  total  vote  cast  for  all  candidates  for 
the  same  office  within  the  state,  and  all 
political  i)artles  coming  within  this  definitlou 
are  required  to  make  nominations  at  the 
direct  primary  election  held  on  the  last  Tues- 
day in  July  of  election  years.  State  ex  rel. 
Spofford  V.  Gifl'ord,  126  Paa  1060,  1063,  22 
Idaho,  613;  Ex  parte  Wilson,  125  Pac.  739, 
744,  7  Okl.  Cr.  610. 

While  election  Act  1910  (Laws  Ex.  Sess. 
p.  IQ  i  2,  defines  a  "political  party"  as  any 
political  organization  which  was  represented 
by  candidates  at  the  last  regular  election, 
and  whose  candidate  for  Governor  recdved 
10  per  cent  of  the  total  vote  cast,  and  section 
26,  providing  for  nomination  by  a  petition, 
declares  that  any  set  of  petitioners  may 
adopt  any  name  they  desire,  not  heretofore 
used  by  any  political  party  as  defined  in  the 
act,  the  name  adopted  by  a  new  political 
party,  which  placed  its  candidates  on  the 
ballot  by  petition,  is  not  subject  to  appropria- 
tion by  other  petitioners.  McBroom  v. 
Brown,  127  Pac.  967,  958,  53  Colo.  412. 
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^OI<mOAIi  POWER 

See,  also,  Public  Power. 

POLITIOAIi  QUESTIOir 

Whether  a  Constitution  shall  be  amend 
ed  is  a  "political  question/'  but  whether  it 
has  been  legally  amended  is  a  Judicial  ques- 
tion.   McConaughy  t.  Secretary  of  State,  119 
N.  W.  408,  413,  106  Minn.  892. 

Whether  a  statute  redlstricting  the  state 
into  representative  districts  makes  a  division 
so  unequal  as  to  be  a  violation  of  Const.  §  33, 
requiring  such  division  to  be  in  proportion  to 
population,  is  not  so  purely  a  "political  ques- 
tion** as  to  be  beyond  the  jurisdiction  of  the 
courts.  Ragland  v.  Anderson,  100  S.  W.  865, 
866,  125  Ky.  141,  128  Am.  St  Rep.  242. 

POIiITIOAI.  BIQHT 

''A  'political  right*  is  a  right  exercisable 
in  the  administration  of  government.'*  State 
ex  rel.  Attorney  General  v.  Huston,  113  Pac. 
190,  198,  27  Okl.  006,  34  L.  R.  A.  (N.  S.)  380; 
People  ex  rel.  Attorney  General  v.  Tool,  86 
Pac.  224,  228,  35  Colo.  225,  6  L.  R.  A.  (N.  S.) 
822,  117  Am.  St  Rep.  198  (quoting  And.  Law 
Diet.  905). 

"Political  rights"  consist  in  the  power  to 
participate  directly  or  indirectly  in  the  estab- 
lishment or  administration  of  government 
such  as  the  right  of  citizenship,  suffrage,  ete 
Friendly  v.  Olcott,  123  Pac.  53,  56,  61  Or.  580. 

"  'Pollticar  rights'  consist  in  the  power  to 
participate,  directly  or  Indirectly,  in  the  es- 
tablishment or  management  of  the  govern- 
ment These  political  rights  are  fixed  by  the 
Constitution.  Every  citizen  has  the  right  of 
voting  for  public  officers  and  of  being  elected. 
These  are  the  political  rights  which  the  hum* 
blest  citizen  possesses.**  Winnett  v.  Adams, 
99  N.  W.  681,  684,  71  Neb.  817  (quoting  2 
Bouv.  Law  Diet). 

The  right  to  become  the  nominee  of  a 
political  party  for  public  office,  whether  na- 
tional or  state,  and  as  such  nominee  to  re- 
ceive the  votes  of  the  qualified  electors  vot- 
ing to  fill  such  office,  is  a  purely  "political 
right,**  as  contradistinguised  from  a  dvil  or 
property  right  "  'Political  rights'  consist  in 
the  power  to  participate,  directly  or  indirect- 
ly, in  the  establishment  or  management  of 
the  government  These  political  rights  are 
fixed  by  the  Constitution.  Every  citizen  has 
the  right  to  vote  for  public  officers,  and  of 
being  elected.  These  are  tbe  political  rights 
which  the  humblest  citizen  possesses.*'  A 
court  of  equity  has  no  Jurisdiction  to  enjoin 
officers  of  a  state,  acting  under  a  state  stat- 
ute, from  issuing  a  certificate  of  nomination 
to  a  candidate  for  representative  in  Con- 
gress; the  right  involved  being  purely  politi- 
cal, as  distinguished  from  a  dvil  or  property 
righ;t,  to  which  alone  the  Jurisdiction  of 
equity  extends.  Anthony  ▼.  Burrow,  129 
Fed.  783,  784,  789  (quoting  and  adopting  defi- 


nition in  Re  Sawyer,  8  Sup.  (3t  482, 124  U.  8. 
200,  31  L.  Bd.  402). 

Under  Const  art  6,  |  3,  which  provides 
that  persons  convicted  of  Infamous  crime, 
unless  restored  to  their  dvil  rights,  shall  be 
excluded  from  the  elective  franchise,  an  In- 
formation charging  that  accused,  In  register- 
ing to  vote,  falsely  swore  that  he  had  not  lost 
his  dvil  rights  by  being  convicted  of  an  in- 
famous crime,  whereas  he  had  been  convicted 
in  another  state  of  the  infamous  crime  of 
breaking  Jail  before  conviction,*  does  not  state 
an  offense;  the  right  to  vote  being  't^oUticaT 
and  not  "dvil."  State  ▼.  Collins,  124 
903,  904,  69  Wash.  268. 

POIfinOAI.  SUBDIVISION 

As  county  in  general,  see  County. 
As  munidpal  corporation  In  geneittl» 

Municipal  Corporation. 
As  town  in  general,  see  Town. 
AS  township  in  general,  see  Township. 

A  school  district  is  not  a  "political  sub- 
division of  the  state,"  within  the  meaning  of 
that  term  as  used  in  a  constitutional  provi- 
sion giving  the  Supreme  Court  Jurisdiction  of 
appeals  in  cases  where  a  county  or  other 
political  su\)division  of  the  state  is  a  party. 
School  Dlst  No.  1,  Tp.  24,  Range  4,  ▼-  Boyle, 
81  S.  W.  409,  410,  182  Mo.  347. 

A  school  district  is  not  a  '^liUcal  sub- 
division" of  the  state  within  Const,  art  0. 
i  12,  authorizing  appeals  to  the  Supreme 
Court  where  a  political  subdivisioii  of  the 
state  is  a  party,  and  an  appeal  from  a  Judg- 
ment in  quo  warranto  by  a  school  district 
against  another  district,  to  determine  the 
legality  of  proceedings  to  attach  territory  to 
the  latter  district,  lies  to  the  Court  of  Ap- 
peals, and  not  to  the  Supreme  Court.  State 
ex  reL  School  Dist.  No.  4  v.  School  DIsL  No. 
3,  141  S.  W.  1111,  238  Mo.  407, 

A  drainage  district  is  not  a  '^litictl 
subdivision,"  within  Const  art  6,  1 12,  giving 
the  Supreme  Court  Jurisdiction  in  cases 
where  a  county  or  ''other  political  snbdiTi- 
sion"  is  a  party ;  the  quoted  words  meaning 
subdivisions  created  with  powers  simtlar  to 
those  of  a  county,  and  not  referring  to  town- 
ships, school  districts,  leree  districts,  drain- 
age districts,  and  lllce  minor  political  sub- 
divisions. Wilson  V.  King's  Lake  lyiainafs 
^b  Levee  Dist.,  189  S.  W.  136,  140,  237  Mm 
39. 

School  districts  are  'ipoUtical  mibdlvt> 
sions"  of  the  state,  and  can  be  sued  only  by 
permission  of  the  state.  Goldtree  ▼.  011^  of 
San  Diego,  97  Pac.  216»  218,  8  Cal.  Appi  605 
(quoting  and  adopting  Skelly  v.  WeBtmiastcr 
Scheol  Dist,  of  Orange  County,  37  Pac  643^ 
103  Cal.  652). 

Under  Const  art  6,  i  12,  giving  tbe  Su- 
preme Court  Jurisdiction  '^  cases  where  a 
county  or  other  political  subdivision  of  the 
state  is  a  party,"  the  court  has  JuiisdictloB, 
in  a  case  In  whidH  the  dty  of  St  Louto  ia  a 
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jMirty,  that  city  being,  by  virtue  of  Const 
art  9.  {§  20,  22,  23,  providing  for  its  charter, 
a  political  subdivision  of  the  state,  and  not 
merely  a  city  within  a  county.  Qracey  v. 
City  of  St  Louis,  111  &  W.  1159,  1160,  213 
Mo.  384. 

A  dty  not  being  a  "political  subdivision 
of  the  state,'*  within  the  meaning  of  Const 
art  6,  i  12,  and  the  amendment  thereof 
adopted  in  November,  1884  (page  243),  ex- 
tending the  Jurisdiction  of  the  St  Louis 
Court  of  Appeals  and  establishing  the  Kan- 
sas City  CourC  of  Appeals,  that  the  city  is 
a  party  to  a  suit  for  an  injunction  does  not 
give  the  Supreme  Court  Jurisdiction  on  ap- 
peal from  the  Judgment  in  such  suit  Smith 
V.  City  of  Sedalia,  128  S.  W.  735,  228  Mo. 
505. 

Const  art  5,  S  18,  provides  for  the  divid- 
ing of  each  county  Into  four  commissioners* 
precincts,  and  the  election  of  one  commis- 
sioner from  each  precinct,  and  Rev.  St  1895, 
art&  1532,  1533,  makes  similar  provisions. 
Const  art  16,  {  20,  as  amended  In  1891,  di- 
rects the  Legislature  to  enact  a  law  where- 
by the  Qualified  voters  of  any  county,  jus- 
tice's precinct  town,  etc,  or  such  subdivision 
of  a  county  as  may  be  designated  by  the 
commissioners'  court,  may  by  a  majority  vote 
determine  from  time  to  time  whether  the  sale 
of  intoxicants  shall  be  prohibited  within  the 
prescribed  Umits.  Sayles'  Ann.  Civ.  St  1897, 
art  3384,  provides  that  the  commissioners* 
court  of  each  county  may  order  an  election 
by  the  voters  of  the  county,  or  of  any  com- 
missioners' or  Justice's  precinct  in  such  dis- 
trict, or  two  or  more  of  such  political  subdi- 
visions of  a  county,  as  may  be  designated  by 
the  commissioners.  Held,  that  a  commission- 
ers' precinct  was  a  "political  subdivision  of 
the  county"  within  the  Constitution,  so  as  to 
authorize  the  commissioners'  court  to  order 
an  election  therein.  Cofleld  v.  Brltton,  109 
&  W.  493,  496,  50  Tex.  Civ.  App.  208. 

POLL 

See  Closing  of  Polls. 

Under  Rev.  St  1895,  art  8390,  requiring 
the  commissioners'  court  to  hold  a  special 
session  after  a  local  option  election,  "for  the 
purpose  of  opening  the  polls  and  counting  the 
votes,"  the  commissioners'  court  must  open 
the  ballot  boxes  and  count  the  votes,  instead 
of  merely  canvassing  the  returns  made  by 
the  officers  of  the  election ;  the  word  "polls** 
referring  to  the  ballot  boxes.  Clarey  r. 
Hurst  (Tex.)  186  S.  W.  840,  843. 

Under  Rev.  St  1895,  art  3389,  as  amend- 
ed by  Laws  1909,  c.  29,  providing  that  of- 
ficers, holding  a  local  option  election  shall 
conform  to  the  general  election  laws  in  force, 
except  as  otherwise  specified,  and  that  after 
the  polls  are  closed  they  shall  proceed  to 
ODunt  the  votes  and  make  a  report  of  the 
election  to  the  oommissioners'  court  and  ar- 


ticle 3390,  requiring  the  conunissioners'  oourt 
to  hold  a  special  session  *'for  the  purpose 
of  opening  the  polls  and  counting  the  votes," 
the  commissioners'  court  has  authority  to 
canvass  the  returns  made  by  the  officers  of 
the  election,  and  they  may  not  open  the  bal- 
lot boxes  and  count  the  votes;  the  word  **poll0" 
in  article  3390  meaning  the  returns  of  the 
election  officers,  though  the  word  "poll" 
means  the  number  or  aggregate  of  heads; 
a  list  or  register  of  heads  or  individuals  vot- 
ing at  an  election.  Clary  v.  Hurst,  138  S.  W. 
506,  569,  104  Tex.  423  (citing  6  Words  and 
Phrases,  p.  5446). 

POIX  TAX 

Wilson's  Rev.  ft  Ann.  St  1903,  |  6090, 
requiring  all  male  persons  between  21  and  50 
years  of  age  to  perform  4  days'  work  on  the 
public  roads  or  furnish  a  substitute  or  pay 
$1  a  day,  does  not  impose  a  "poll  tax"  so  as 
to  be  repugnant  to  Const  Bunn's  Ed.  I  284, 
authorizing  the  collection  of  a  poll  tax  on 
all  electors  under  60  not  exceeding  $2  a  year. 
State  V.  Raybum,  101  Pac.  1029,  1031,  2  Okl. 
Cr.  413,  22  L.  R.  A.  (N.  S.)  1067,  Ann.  Cas. 
1912A,  733. 

The  underlying  nature  and  purpose  of  a 
'*poll  tax"  are  disassociated  from  any  con- 
sideration of  property.  The  state  accords  to 
every  inhabitant,  regardless  of  his  property, 
the  protection  and  advantages  of  its  laws 
and  public  institutions,  and,  by  reason  of 
these  guaranties  and  benefits,  it  asks  a  trib- 
ute toward  the  support  of  the  government 
from  those  beneficiaries  who  are  physically 
qualified  to  contribute.  In  the  absence  of 
constitutional  inhibition,  the  Legislature  may 
provide  for  the  levy  and  enforcement  of  a 
poll  tax  on  any  or  all  of  the  citizens  of  the 
state,  regardless  of  the  question  of  uniform- 
ity. Acts  1903,  c.  119,  as  amended  by  Laws 
1905,  c  156,  imposing  a  poll  tax  on  every 
male  inhabitant  between  the  ages  of  21  and 
50  years  outside  the  limits  of  an  incorx>orat- 
ed  city  or  town,  is  not  violative  of  Const  art. 
1,  §§  3,  12,  providing  that  no  person  shall  be 
deprived  of  property  without  due  process  of 
law,*  and  that  no  law  shall  be  passed  granting 
to  any  city  privilege  or  immunities  which, 
upon  the  same  terms,  shall  not  legally  belong 
to  all  dtlzena  Thurston  County  v.  Tenino 
Stone  Quarries,  87  Pac.  635,  636,  44  Wash. 
351,  9  L.  R.  A.  (N.  S.)  306,  12  Ann.  Cas.  314. 

POIXINO  JURY 

To  "poll  a  Jury**  is  to  call  the  names  of 
the  i)ersons  w^ho  compose  a  jury  and  require 
each  juror  to  declare  what  his  verdict  is, 
before  it  is  recorded.  State  Life  Ins.  Co.  v. 
Postal,  84  N.  B.  156,  1093.  43  Ind.  App.  144. 

"Polling  the  jury"  consists  of  asking  the 
jurors  Individually  whether  they  assented 
and  still  assent  to  the  verdict  The  clerk  or 
the  Judge  may  propound  the  questions,  and  it 
is  not  erroneous  for  another  to  do  so,  but  it 
must  be  done  under  the  direction  of  the 
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court.    It  was  proper  for  the  court  to  refuse  r 
to  permit  accused  or  his  counsel  to  poll  the' 
Jury   and  to  require  such  duty  to  be  per- 
formed by  the  clerk.     Jackson  t.  State,  41 
South.  178,  179,  147  Ala.  699. 

POIXINO  PIiAOE 

Under  Rev.  St.  1909,  |S  7239,  7240.  re- 
lating to  local  option  elections  and  to  the 
order  and  notice  of  election  and  providing 
that,  on  proper  petition,  an  election  shall  be 
ordered  held  and  a  notice  thereof  given  by 
publication  in  a  newspaper,  etc.,  without  ex- 
pressly requiring  the  designation  of  polling 
places,  the  jurisdictional  notice  of  an  election 
is  a  notice  giving  the  date  and  place  on 
which  it  is  to  be  held,  and  the  naming  of  the 
place  is  satisfied  by  naming  the  city  or  ter- 
ritory in  which  it  is  to  be  held,  as  the  term 
'*place"  has  many  meanings  and  is  synony- 
mous with  "tow^n"  or  "city**  or  a  "certain  ter- 
ritory," the  term  "polling  places"  not  being 
synonymous  with  "place  of  election."  State 
ex  rel.  Fahrman  v.  Ross,  143  S.  W,  502,  506, 
160  Mo.  App.  682. 

POLLUTE 

A  harmful  pollution  of  a  water  course  la 
quite  a  different  thing  from  '^pollution'* 
which  consists  merely  in  the  presence  even 
in  considerable  quantities  of  minerals  held 
in  suspension,  or  of  minerals  produced  by 
chemical  reactions,  whose  specific  gravity 
causes  them  to  sink  quickly  to  the  bottom* 
Doremus  v.  aty  of  Paterson,  69  AtL  225,  232, 
73  N.  J.  Eq.  474. 

In  an  action  for  the  pollution  of  a 
stream,  an  instruction  that  the  word  "pol- 
lute" was  not  used  by  counsel  to  mean  the 
mere  rolling  up  of  the  water,  if  no  sediment 
were  deposited,  and  that  any  discoloration 
of  the  water,  where  it  is  used  solely  for  mo- 
tive power,  would  be  of  no  importance  to 
the  case,  is  correct.  Neely  v.  Detroit  Sugar 
Co.,  101  N.  W.  664,  667,  138  Mich.  469. 

Plaintiff,  the  proprietor  of  a  gristmill 
and  owner  of  water  rights  including  a  mill- 
pond,  contracted,  with  a  sugar  company  lo- 
cated on  the  stream  above,  which  liad  turn- 
ed refuse  into  the  stream,  polluting  the  wa- 
ter and  filling  the  millpond,  which  plaintiff 
utilized  for  ice  and  power.  The  contract  pro- 
vided that  the  sugar  company  should  pay 
plaintiff  $1,250  in  full  for  ail  losses  sustain- 
ed by  plaintiff  in  the  past  due  to  the  pollu- 
tion of  the  water  in  the  pond  from  the  ref- 
use discharged,  and  for  rental  of  a  certain 
icehouse  belonging  to  plaintiff,  and  provided 
that  the  company  might  continue  the  agree- 
ment on  payment  of  $400  annually,  and  that 
the  agreement  should  not  abrogate  any  wa- 
ter rights  which  plaintiff  then  possessed. 
Held,  that  the  term  "pollution"  was  used  in 
a  restricted  sense,  and  was  understood  by 
the  parties  to  refer  only  to  such  damage  as 
resulted  directly  from  contamination  by  im- 


purities, and  that  water  power  rights  and 
all  rights  flowing  therefrom  were  excluded, 
so  that  plaintiff  was  not  precluded  thereby 
from  recovering  for  past  and  future  damage 
caused  by  the  sugar  company  in  filling  up 
the  millpond  by  turning  refuse  into  the 
stream  so  as  to  cause  it  expense  in  buying 
fuel  to  replace  power  lost  by  filling  up  the 
pond.  Lepper  v.  Wisconsin  Sugar  Co.,  128  N. 
W,  54,  57,  146  Wis.  494. 

POLYGAMOUS  MARRIAGE 

Under  the  doctrines  of  the  Ghnrdi  of 
Jesus  Christ  of  Latter  Day  Saints,  common- 
ly known  as  the  Mormon  Church,  marriages 
celebrated  and  solemnized  by  mere  civil  au- 
thority and  with  only  the  sanction  of  the  lav 
are  regarded  as  nuirriages  for  time  only, 
while  a  marriage  solemnized  by  a  duly  con- 
stituted person,  authority,  or  "by  the  holy 
and  eternal  priesthood  of  the  Saints"  la  desig- 
nated a  '^celestial  or  patriarchal  marriage,'* 
binding  not  only  during  this  life  but  through- 
out the  life  to  come.  As  used  in  Const,  art 
6,  I  3,  disqualifying  as  voters.  Jurors,  or  ofil- 
cers,  among  others,  one  who  is  a  bigamist, 
polygamist,  or  living  in  what  Is  known  aj» 
patriarchal  or  celestial  marriage,  the  words 
"bigamous,"  **polygamous,"  "plural,"  "celes- 
tial," and  "patriarchal"  marriages  were 
meant  and  -intended  to  prohibit  and  forbid 
any  man  having  more  than  one  wife  at  one 
time,  under  whatever  name  or  deslgnatloQ 
he  might  choose  to  style  his  marriage,  and 
the  use  of  each  of  these  words  was  directed 
against  bigamous  and  polygamous  marriages. 
The  "celestial"  or  "patriarchal"  marriage,  in 
order  to  come  within  the  prohibition  of  the 
Constitution,  must  be  "bigamous"  or  "polyga- 
mous." One  who  teaches  or  practices  having 
more  than  one  wife  at  any  one  time  or  be- 
longing to  an  organization  teaching  such  doc- 
trine is  disqualified  for  the  duties  of  an  elec- 
tor, and  consequently  for  holding  any  dvil 
ofiice,  within  the  laws  of  the  state,  but  It  is 
not  Intended  by  the  Constitution  to  interfere 
with  the  religious  beliefs  and  opinions  of 
any  one.  Toucray  v.  Budge,  95  Pac  28^  38, 
14  Idaho,  621. 

POND 

See  Great  Ponds ;  Private  Pond« 

A  complaint  alleging  that  plaintiff  was 
the  owner  of  land  upon  whidli  was  a  "pond** 
which  had  fiowed  through  a  culvert  erected 
by  defendant  railroad  company,  hot  that 
such  culvert  had  been  taken  out  by  the  oom- 
pany  and  replaced  by  a  pipe  too  small  to 
carry  off  the  water,  thereby  overflowing 
plaintiff's  land,  is  not  demurrable  becauae  nut 
alleging  that  the  waters  obstructed  are  the 
waters  of  a  natural  water  course,  and  that 
the  cutting  off  of  the  fiow  of  surface  water 
is  not  actionable,  for  a  pond  may  he  created 
not  only  by  the  accumulation  of  sorfaoe  wa- 
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ter,  but  l^  springs  or  streams  emptying  Into 
it  wliich  have  a  continuous  flow,  but  the  prop- 
er remedy  Is  a  motion  to  make  the  complaint 
more  definite  and  certain  as  to  the  nature  of 
the  pond  and  the  character  of  the  water  ac- 
customed to  flow  therefrom.  Rentz  y.  South- 
em  Ry.  Co.,  63  S.  E.  743,  744,  82  S.  G.  170. 

PONTOON 

"A  *pontoon'  Is  nautlcally  described  by 
tbe  Century  Dictionary  as  'a  lighter,'  a  'low 
flat  vessel  resembling  a  barge,' "  etc.  A  pon- 
toon floating  upon  the  water  of  a  navigable 
stream,  between  high  and  low  water  mark, 
rising  and  falling  with  the  tide,  and  used  as 
a  landing  In  connection  with  a  ferry,  although 
fastened  to  the  shore  by  a  cable,  Is  not  land, 
and  an  action  for  an  injury  to  a  person  there- 
on by  a  moving  vessel  Is  for  a  maritime  tort 
and  within  the  admiralty  jurisdiction.  The 
Mackinaw,  166  Fed.  351,  352  (citing  and 
adopting  The  Blackheath,  25  Sup.  Ct.  46,  195 
U.  S.  361,  49  L.  Ed.  236,  and  citing  and  dis- 
tinguishing The  Plymouth,  8  Wall.  [70  U.  8.] 
20, 18  L.  Ed.  125). 

POKTOON  BRIDGE 

As  bridge,  see  Bridge. 

POMY 

PONT  HOMESTEAB 

The  Georgia  exemption  act  of  1822,  in- 
clading  in  its  protected  articles  a  trooper's 
horse,  has  been  popularly  termed  a  "pony 
homestead."  In  re  Hargraves,  160  Fed.  758, 
759. 

POOL 

The  term  "pool"  means  a  surrender  of 
certain  individual  rights  and  powers  to  the 
common  holder  for  the  benefit  of  all,  on  the 
theory  that  the  accruing  benefits  gained  by 
the  joint  venture  outweigh  the  individual 
rights  surrendered.  Burley  Tobacco  Soc.  v. 
Monroe,  146  S.  W.  725,  730, 148  Ky.  289. 

Under  the  Commerce  Act  of  Feb.  4,  1887, 
i  5,  making  it  unlawful  for  common  carriers 
to  enter  Into  any  contract,  agreement,  or 
combination  for  the  pooling  of  freights  of 
different  and  competing  railroads  or  to  divide 
between  them  the'  aggregate  or  net  proceeds 
of  the  earnings  of  such  railroads  or  any  por- 
tion thereof,  railroads  may  "pool"  their 
freights  either  by  distributing  commodities 
between  themselves  for  carriage  or  by  divid- 
ing among  themselves  their  aggregate  earn- 
ings on  the  commodities  carried.  A  "pool" 
Is  a  combination  of  the  interests  of  several 
othervdse  comi)etlng  parties,  such  as  rival 
transportation  lines,  in  which  all  take  com- 
mon ground  as  regards  the  public  and  dis- 
tribute the  profits  of  the  business  among 
themselves  equally  or  according  to  special 
agreement  Within  this  definition,  an  agree- 
ment between  competing  railroads  and  their 
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connecting  lines,  by  which  a  through  rate  on 
a  certain  class  of  traffic  Is  conditioned  on  a 
reservation  to  the  Initial  carrier  of  the  abso- 
lute and  unqualified  power  to  route  the  ship- 
ments beyond  Its  own  Une  for  the  declared 
purpose  of  enabling  such  initial  carriers  to 
control  and  maintain  the  rates  so  fixed  by 
preventing  competition  either  direct  or  indi- 
rect between  their  connecting  carriers,  crea- 
ted a  traffic  pooL  A  joint  tariff  of  through 
rates  between  noncompetlng  railroads  form- 
ing a  continuous  line,  although  constituting 
an  earnings  pool  under  the  general  definition 
of  the  word  "1)001"  as  a  combination  intend- 
ed by  concert  of  action  to  make  or  control 
market  rates,  is  not  within  the  prohibition  of 
that  section.  Interstate  Commerce  Commis- 
sion V.  Southern  Pac.  Co.,  132  Fed.  829,  839 
(quoting  and  adopting  definition  given  In 
Cent  Diet). 

As  a  body  of  water 

"Where  a  collection  of  water  has  ac- 
quired a  specific  name,  he  (Lord  Coke)  says 
that  the  land  may  be  included  under  that 
name,  as:  'Stagnum,  a  poole,  doth  consist  of 
water  and  land,  and  therefore  by  the  name  of 
stagnum,  or  poole,  the  water  and  land  shall 
pass  also.'  So  of  a  gorse  or  gulf,  for  which 
a  pneeipe  will  lie  with  the  esplees  in  taking 
of  fish  therefrom."  Co.  Lltt  5b.  This  shows 
that  still  water,  as  well  as'rivers  and  streams, 
was  the  subject  of  private  ownership  by  the 
old  EhigUsh  law.  Hardin  v.  Jordan,  11  Sup. 
Ct  808,  140  U.  S.  371,  389,  35  L.  Ed.  42a 

As  a  K*me  played  on  a  billiard  table 

"Pool"  is  a  game  played  by  two  or  more 
persons  on  a  billiard  table  containing  six 
pockets.  In  the  United  States  the  game  is 
played  with  15  numbered  balls,  counting  from 
1  to  15 ;  the  object  of  the  game  being  to  pock- 
et the  balls,  the  number  of  each  baU  being 
placed  to  the  credit  of  the  player  podcetlng 
it  An  indictment  diarging  in  the  alterna- 
tive that  defendant  bet  at  a  certain  "gaming 
table  or  bank"  is  bad,  though  the  words,  "to 
wit,  a  pool  table,"  follow.  Taylor  v.  State, 
95  S.  W.  119,  120,  60  Tex.  Cr.  B.  183  (citing 
Cent  Diet). 

"Pool"  is  defined  by  Century  Dictionary 
as  a  "game  played  on  a  billiard  table  with 
six  pockets  by  two  or  more  persons."  The 
table  upon  which  the  game  is  played  Is  one 
included  within  the  term  "billiard  table,"  as 
used  in  a  statute  (.mpowerlng  dtles  to  sup- 
press "billiard  tables"  enacted  while  that 
term  was  applied  to  tables  substantially  the 
same  as  pool  tables  of  the  present  time,  so 
that  such  statute  was  a  sufficient  authority 
for  an  ordinance  forbidding  the  use  of  pool 
tables.  City  of  Clearwater  y.  Bowman,  82 
Pac.  526,  527,  72  Kan.  92. 

POOIiBOOM 

As  gambling  house,  see  Gambling  House. 
As  useful  enterprise,  see  Useful  Bnter- 

prise. 
Running  poolroom  as  labor,  see  Labor. 
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A  "poolroom"  Is  a  place  maintained  for 
carrying  on  or  facilitating  betting  on  horse 
races,  or  any  other  sport  or  game  or  contest 
or  other  event  upon  which  wagers  are  laid, 
and  the  maintenance  of  a  poolroom  is  a 
crime.  State  v.  Vaughan,  98  S.  W.  685,  690, 
81  Ark.  117,  7  L.  R.  A.  (N.  S.)  899,  118  Am. 
St.  Rep.  29,  11  Ann.  Cas.  277. 


**i 


'Conceding  that  the  term  'pool'  or  'pool- 
room' has,  according  to  lexicographers,  sev- 
eral meanings,  we  are  of  opinion  that  the 
legislation  on  the  subject,  the  direct  result 
of  the  decisions  of  this  court,  show  that  the 
term  'poolroom'  was  used  to  designate  a 
room  in  which  betting  on  races  is  carried 
on«"  State  v.  Maloney,  89  South.  589,  544. 
115  La.  498. 

POOL  SELLIITG 

As  gambling,  see  Gambling — Gaming. 
As  game,  see  Game. 
As  lottery,  see  Lottery. 

"Pool  selling"  is  a  term  used  by  writers 
of  authority  to  describe  a  form  of  gambling. 
In  re  Opinion  of  the  Justices,  63  Atl.  505,  507, 
73  N.  H.  625,  6  Ann.  Cas.  689  (citing  N.  Y. 
Const,  art.  1,  S  9;  People  ex  rel.  Sturgis  v. 
Fallon,  46  N.  B.  302,  152  N.  Y.  1,  5,  87  L.  R. 
A.  419 ;  and  9  Messages  of  the  President,  94). 

"Pool  selling,"  as  used  with  "bookmak- 
ing"  in  Act  March  21,  1905,  prohibiting  book- 
making  and  poolselllng,  is  germane  to  book- 
making;  both  terms  having  been  always  un- 
derstood to  refer  to  horse  racing  of  some 
character.  State  ex  inf.  Hadley  v.  Delmar 
Jockey  Club,  92  S.  W.  185,  190,  200  Mo.  84. 

The  words  "pool  selling"  includes  bets 
or  wagers  on  the  result  of  any  trial  of  skill, 
speed,  or  endurance.  One  furnishing,  for  use 
in  and  to  maintain  a  poolroom,  an  appara- 
tus known  as  a  "ticker,"  together  with  tele- 
graph service,  automatically  printing  on  a 
tape  connected  therewith,  ^ving  the  names 
of  horses  and  the  results  of  trials  and  con- 
tests, which  telegraph  service  is  convenient 
for  and  is  used  in  the  place  for  the  purpose 
of  maintaining  the  same,  with  knowledge  of 
the  purposes  for  which  the  ticker  and  the 
telegraph  service  is  used,  violates  Gen.  St 
1902,  {  1359,  prohibiting  "pool  selling,"  wheth- 
er he  furnished  the  ticker  and  telegraph 
service  gratuitously  or  for  a  compensation 
measured  by  daily  rental,  or  a  percentage  of 
profits,  or  whether  he  furnished  the  device 
and  services  for  this  poolroom  alone,  or  fur- 
nished similar  devices  and  services  to  others 
for  legitimate  purposes.  State  v.  Scott,  68 
Ati.  258,  259,  80  Conn,  817. 

POOL  TABLE 

As  billiard  table,  see  Billiard  Table. 

As  gambling  device,  see  Gambling  Device. 

POOR 

Code,  {  2252,  provides  that  the  word 
"poor,"  as  used  in  the  chapter  relating  to 


the  relief  of  such  persons  by  the  township. 
shall  be  construed  to  mean  those  who  have  no 
property,  exempt  or  otherwise,  and  are  un- 
able, because  of  physical  or  mental  disabOI- 
ties,  to  earn  a  living  by  labor;  Irat  this  sec- 
tion shall  not  be  construed  to  forbid  aid  to 
needy  persons  who  have  some  means,  when 
the  board  shall  be  of  opinion  that  the  same 
will  be  conducive  to  th^r  welfare  and  the 
best  Interests  of  the  public  Brock  v.  Jones 
County,  124  N.  W.  209,  210,  145  Iowa,  397. 

"It  must  be  borne  In  mind,  however,  that 
the  term  'poor*  is  used  in  two  senses.  We 
use  it  in  one  sense  simply  as  opposed  to  the 
term  'rich.'  Thus  we  speak  of  the  ordlnaiy 
laborers,  mechanics,  and  artisana  as  poor  peo- 
ple, without  a  thought  of  describing  persons 
who  are  other  than  self-supporting.  Indeed, 
the  large  majority  of  our  people  are  poor 
people,  and  yet  they  would  feel  insulted  to 
be  told  that  they  were  objects  of  pohUc  chari- 
ty. We  use  the  term  also  to  describe  that 
class  who  are  entirely  destitute  and  helpless, 
and  therefore  dependent  upon  public  dharlty. 
The  dictionaries  recognize  this  twofold  sense. 
Thus  Webster  gives  these  definitions:  'L  Des- 
titute of  property;  wanting  in  material, 
riches,  or  goods ;  needy ;  indigent.  It  Is  oft- 
en synonymous  with  indigent,  and  with  neces- 
sitous, denoting  extreme  want.  It  is  also  ap- 
plied to  persona  who  are  not  entirely  desti- 
tute of  property,  but  who  are  not  rich;  as 
a  poor  man  or  woman;  poor  people.  2. 
(Law.)  So  completely  destitute  of  property 
as  to  be  entitled  to  maintenance  from  the 
public.'  Now,  when  we  speak  of  the  rdief 
of  the  poor  as  a  public  duty,  and  one  which 
may  Justify  taxation,  we  use  the  term  only  in 
the  latter  sense.  •  ^  •  Something  more 
than  poverty,  in  that  sense  of  the  term,  is 
essential  to  charge  the  state  with  the  duty 
of  support  It  is,  strictly  speaking;  the 
pauper,  and  not  the  poor  man,  who  has 
claims  on  public  charity.  It  is  not  one  who 
is  in  want  merely,  but  one  who,  b^ng  in 
want,  is  unable  to  prevent  or  remove  such 
want.  There  is  the  idea  of  helplessneBS  as 
well  as  of  destitution."  Code  1875,  e.  42, 
authorizing  townships  to  issue  bonds  ton  re- 
lief purposes,  and  by  section  5  authorising 
the  furnishing  of  the  destitute  with  provi- 
sions and  with  grain  for  feed  and  seed,  is 
unconstitutional  as  not  being  a  public  pur- 
pose. State  ex  reL  Griffith  v.  Osawkee  Tpu 
14  Kan.  418,  421,  19  Am.  Bep.  99  (citing 
Leavenworth  County  v.  Miller,  7  Kan.  479, 
12  Am.  Rep.  425;  Citizen's  Savings  A  Loan 
Ass'n  V.  City  of  Topeka,  20  WalL  [87  XT.  &) 
655,  22  L.  Ed«  455;  Allen  v.  InhaUtants  of 
Jay,  60  Me.  124,  11  Am.  R^.  185;  Lowell 
V.  City  of  Boston,  111  Mas&  454, 15  Am.  Hep. 
39). 

V.  S.  3171  (P.  S.  8667),  provides  that.  If  a 
person  is  ''poor  and  in  need  of  assistance,** 
the  overseer  of  the  poor  of  any  town  shall, 
on  application  relieve  the  person,  and  if  he 
has  not  resided  in  the  town  for  three  yemn, 
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supporting  himself  and  family,  and  is  not  of 
sufficient  ability  to  provide  such  assistance, 
the  town  furnishing  the  same  may  recover 
the  expense  from  the  town  where  he  last  re- 
sided for  three  years  and  siii^Mrted  himself 
and  family.  Section  3174  (3670)  declares 
that  if  a  transient  person  is  suddenly  taken 
sick  or  lame,  or  is  otherwise  disabled  and 
confined  at  any  house,  or  is  in  need  of  re- 
lief, or  is  committed  to  Jail,  the  person  at 
whose  house  he  is,  or  the  jailer,  shall  be  at 
the  expense  of  relieving  and  supporting  the 
person  until  he  reports  his  situation  to  the 
overseer  of  the  poor  of  the  town,  after  which 
the  officer  shall  provide  for  his  support 
Held,  that  whether  a.  person  is  "poor  and  in 
need  of  assistance"  does  not  depend  alone  on 
the  amount  and  value  of  his  property,  but 
on  the  exigencies  of  his  present  situation. 
Town  of  Ripton  v.  Town  of  Brandon,  67  Atl. 
541,  644,  80  Vt  234. 

POOR  CWTLDRKy 

The  words  "poor  children,"  as  used  in  a 
will  making  a  bequest  of  a  certain  sum  in 
trust  *'to  pay  the  tuition  or  education  of 
orphan  or  poor  children  under  the  age  of  six- 
teen years  at  or  within  two  miles  of  the 
county  seat  of  Clay  county,"  embrace  all 
those  whom  the  testator  included  in  the  bene- 
ficiaries of  his  charity.  Crow  ex  rel.  Jones 
V.  Clay  County,  95  S.  W.  369,  379,  196  Mo. 
234. 

POOB  HOUSE 

The  words  "poor  house  or  other  asylum," 
as  used  in  Const  art  8,  |  8,  providing  that 
'*no  person  while  kept  at  any  'poor  house  or 
other  asylum'  at  public  expense,  nor  while 
confined  in  any  public  prison,  shall  be  entitled 
to  vote  at  an  election  under  the  laws  of  this 
state,"  will  not  be  held  to  include  soldiers* 
homes,  and  therefore  Rev.  St  1899,  |  6994, 
providing  that  no  person,  while  kept  in  any 
**poor  house  or  other  asylum"  at  public  ex- 
pense, "except  at  soldiers'  homes,"  shall  be 
entitled  to  vote,  will  not  be  held  unconstitu- 
tional as  excepting  soldiers'  homes  from  its 
operation.  Hale  v.  Stimson,  95  a  W.  885, 
890,  198  Mo.  134. 

POOB  PEB80H 

Code,  {  2252,  provides  that  the  words 
''poor  person,"  as  used  in  the  chapter  re- 
lating to  the  relief  of  such  persons  by  the 
township,  shall  be  construed  to  mean  those 
who  have  no  property,  exempt  or  otherwise, 
and  are  unable,  because  of  physical  or  mental 
disabilities,  to  earn  a  living  by  labor;  but 
this  section  shall  not  be  construed  to  forbid 
aid  to  needy  persons  who  have  some  means, 
when  the  board  shall  be  of  opinion  that  the 
same  will  be  conducive  to  their  welfare  and 
the  best  interests  of  the  public.  Brock  v. 
Jones  Coxmty,  124  N.  W.  209,  210,  145  Iowa, 
397. 

QDhe  statute  relative  to  the  relief  of  poor 
persons,  fairly  construed,  means  that  a  per- 1 


son  must  be  without  property  which  can  aid 
in  his  support  or  out  of  which  funds  may  be 
realized  for  his  maintenance,  to  be  a  "poor 
person."  A  husband  and  wife  unable  to  care 
for  themselves,  who  are  without  property, 
except  the  right  to  the  use  of  a  small  house 
and  two  lots  in  a  town,  are  poor  persons. 
Hamilton  County  v.  Hollls,  119  N.  W.  978. 
980,  141  Iowa,  477. 

The  term  "poor  person,"  as  used  in  Comp. 
St  Neb.  1903,  c.  67,  is  the  equivalent  of 
"pauper,"  and  includes  all  persons,  without 
means,  who  are  unable,  on  account  of  some 
bodily  or  mental  infirmity  or  other  unavoid- 
able cause,  to  provide  for  themselves,  and 
who  either  have  no  kindred  in  the  state  liable 
under  the  statute  for  their  stfpport  or,  if 
they  have  such  kindred,  they  are  of  insuffi- 
cient ability,  or  fail  or  refuse  to  maintain 
such  paupers.  Oteo  County  v.  Lancaster 
County,  111  N.  W.  182,  183,  78  Neb.  617  (quot- 
ing and  adopting  the  definition  in  Comp.  St 
1908,  c  67, 1  8  [Cobbey's  Ann.  St  1903,  c.  48]). 

The  poor  law  (Laws  1896,  p.  136,  c.  225) 
defines  a  "poor  person"  as  one  unable  to 
maintain  himself.  Section  40  provides  that 
every  person  of  full  age,  who  is  a  resident 
of  a  town  for  one  year,  and  the  members  of 
his  family,  who  have  not  gained  a  separate 
settlement,  are  deemed  settled  in  such  town, 
and  shall  so  remain  until  he  shall  have  gain- 
ed a  like  settlement  in  some  other  town,  or 
shall  remove  from  the  state  and  remain 
therefrom  a  year.  A  wife,  with  her  children, 
went  to  S.,  February  13, 1907,  from  A.,  where 
she  had  resided  for  more  than  five  years. 
Her  husband,  also  a  resident  of  A.  for  five 
years  preceding  September  11,  1906,  left  his 
family  there  on  that  date  and  went  to  anoth- 
er state.  February  5,  1907,  he  met  his  wife 
at  S.,  and  she  returned  to  A.,  and  got  her 
children  and  belongings,  and  went  to  S.  as 
stated,  where  she  resided  with  her  husband 
until  May  23d,  when  he  left  her  without 
support  and  she  applied  to  S.,  two  days  later, 
for  assistance,  which  was  given  her.  When 
her  husband  left  her  at  A.,  she  was  unable 
to  maintain  herself  and  children,  and  applied 
for  public  assistance,  which  she  received  on 
November  3  and  December  5,  1906,  and  Jan- 
uary 4,  1907;  the  orders  received  by  her  be- 
ing for  necessaries  and  paid  by  A.  Held, 
that  the  wife  had  a  "settlement"  in  A.,  and 
was  a  '"poor  person"  there  when  she  went 
to  S.,  and  that  the  city  of  A.  remained  and 
was  liable  for  the  support  furnished  by  the 
city  of  S.  Onondaga  County  v.  City  of  Am- 
sterdam, 117  N.  Y.  Supp.  1121,  1122,  64  Misc. 
Rep.  181. 

Code,  {  2216,  provides  that  the  father  of 
any  "poor  person"  who  is  unable  to  maintain 
himself  or  herself  by  labor  shall  relieve  such 
];>erson  in  such  manner  as,  on  application  to 
the  township  trustees  where  such  person  has 
a  residence  or  may  be,  they  may  direct; 
and  section  2252  defines  a  poor  person  as  one 
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who  has  no  property,  and  is  unable,  because 
of  physical  or  mental  disabilities,  to  earn 
a  living  by  labor,  etc.  Held,  that  evidence 
of  a  divorced  wife  that  she  worked  around 
for  neighbors  at  washing,  sewing,  and  clean- 
ing house,  but  that  she  had  not  been  able  to 
make  a  living  for  herself  and  the  children, 
and  that  she  had  been  receiving  assistance 
from  the  county,  was  insuflScient  to  estab- 
lish either  mental  or  physical  disability  to 
earn  support  for  herself  and  the  children,  so 
as  to  render  her  father  liable  therefor.  Mon- 
roe CJounty  V.  Abegglen,  105  N.  W.  350,  351, 
129  Iowa,  53. 

Under  Hurd's  Rev.  St  1905,  c.  83,  i  5, 
providing  that,  If  the  court,  before  or  after 
the  commencement  of  a  suit,  be  satisfied  that 
the  plaintiff  is  a  *'poor  person''  and  unable  to 
prosecute  his  suit  and  pay  the  costs  and 
expenses  thereof,  the  court  may,  in  its  dis- 
cretion, permit  him  to  commence  to  prosecute 
his  action  as  a  "poor  person,*'  and  thereupon 
such  person  shall  have  all  the  necessary 
writs,  process,  and  proceedings  without  fees  or 
charge,  it  is  not  necessary  that  either  the 
applicant's  attorney  or  the  court  should  be 
satisfied  that  the  applicant  is  a  pauper.  Peo- 
ple V.  Chytraus,  81  N.  E.  844,  846,  228  111. 
194. 

Laws  1S96,  p.  137,  c.  225,  {  2,  defines  a 
"poor  person"  as  one  unable  to  maintain  him- 
self, and  provides  that  such  person  shall  be 
maintained  by  the  town,  city,  county,  or  state 
according  to  the  provisions  of  the  chapter. 
Held  that,  where  a  person  becomes  a  "poor 
person"  after  he  has  left  the  town  or  county 
in  which  he  had  gained  a  settlement,  he  is 
not  a  "poor  person"  there  but  must  be  sup- 
ported by  the  county  in  which  he  becomes  a 
"poor  person,"  without  right  on  the  part 
thereof  to  reimbursement  from  the  town  or 
county  from  which  he  came,  though  his  set- 
tlement still  remains  there.  Delaware  Coun- 
ty y.  Delaware,  93  N.  Y.  Supp.  954,  956,  105 
App.  Div.  129. 


POP  HOLES 

Where,  in  quarrying,  irregular  fragments 
of  rock,  which  are  too  large  to  be  loaded  in- 
to cars  and  transported  to  the  crusher,  are 
blown  to  pieces  by  dynamite,  the  holes  drilled 
for  the  purpose  are  called  "pop  holes."  Har- 
per V.  lola  Portland  Cement  Co.,  93  Pac.  179, 
76  Kan.  612. 


POP  SHOTS 

Where,  in  quarrying  irregular  fragments 
of  rock,  which  are  too  large  to  be  loaded 
into  cars  and  transported  to  the  crusher,  are 
blown  to  pieces  by  dynamite,  the  explosions 
are  called  "pop  shots."  Harper  v.  lola  Port- 
land Cement  Co.,  93  Paa  179,  76  Kan.  612. 


POPULAR  ACTION 

A  "popular  action"  is  one  which  can  be 
brought  by  anybody  who  is  willing  to  inform 
against  the  defendant  and  who  Is  therefore 
denominated  a  common  informer  or  proseca- 
tor.  Blackstone  defines  it  as  an  actioii  for 
a  statutory  penalty  or  forfeiture  given  to 
any  such  i)erson  or  persons  as  will  sue  for 
it ;  an  action  given  in  England  to  any  of  the 
King's  subjects  (3  Bl.  Comm.  161),  and  in  this 
country  to  the  people  in  general.  The  recor- 
ery  may  go  to  the  informer,  or,  If  the  acdoo 
be  qui  tam  (that  \s,  one  in  which  the  plaintilE 
sues  for  the  state  as  well  as  for  hlmselfi. 
it  is  divided  as  the  la\Y  niay  direct.  Turner 
V.  McKee,  49  S.  B.  830,  833,  137  N.  a  25L 

POPULATION 

The  term  ''population,**  as  used  In  Gen- 
eral City  Classification  Act  of  New  Jersey 
(1  Gen.  St.  p.  458),  means  the  enumeratioD 
of  the  inhabitants,  and  refers  to  such  enume'- 
ation  as  the  law  provides  to  be  made.  Dick- 
inson y.  Board  of  Chosen  Freeholders  of  Hud- 
son County,  eo  AU.  220,  221,  71  N.  J.  Law.  5SS> 
(citing  In  re  Sewer  Assessment  for  City  ot 
Passaic,  28  Atl.  517,  54  N.  J.  Law,  ise). 

The  meaning  of  the  words  "population 
of  one  hundred  thousand  Inhabitants,**  as 
used  in  Laws  1901,  p.  73,  making  the  emission 
of  dense  smoke  within  the  limits  of  cities, 
which  now  have  or  may  hereafter  hare  a 
"population  of  one  hundred  thousand  inhabi- 
tants,'* a  public  nuisance,  means  100.000  in- 
habitants or  more  than  that  number,  and 
such  statute  is  not  limited  in  its  operadons 
to  cities  having  exactly  100,000  inhabitants. 
State  V.  Tower,  84  S.  W.  10,  11«  185  Mo.  m 
68  L.  B.  A.  402. 

The  phrase,  "population  of  the  entire 
state,"  as  used  in  Const  i  128,  providing  that 
in  making  apportionment  of  judicial  districts 
the  number  shall  not  exceed  one  district  for 
each  60,000  of  the  population  of  the  entire 
state,  means  all  of  the  state's  inhabitants. 
Brown  v.  Moss.  105  8.  W.  139.  142,  126  Ky. 
833. 

A  provision  of  the  state  Constltiitlon  that 
no  county  judge  or  surrogate  in  a  county 
having  a  "population"  exceeding  120,000  shall 
practice  as  an  attorney  or  counsel  in  any 
court  of  record  in  the  state  or  act  as  referee, 
the  term  "population"  must  he  construed  as 
meaning  citizen  population.  Judge  Goodrich 
dissents  from  this  opinion,  holding  that  the 
term  includes  all  individuals  resident  in  a 
county.  In  re  Silkman,  84  N.  T.  Supp.  1023. 
1038,  1042,  88  App.  Div.  102. 

POR  CASAS  CONSISOORIALES 

The  early  translation  of  the  Spanish 
words  "por  casas  consisooriales,**  used  in 
reference  to  the  purpose  f6r  which  a  portioa 
of  the  sites  of  towns  selected  by  ooIonisCs 
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to  be  set  apart,  was  for  "public  buildings 
of  the  municipality."  City  of  Victoria  v. 
Victoria  County  (Tex.)  94  S.  W.  368,  371. 

PORCH 

As    dwelling,    see    Dwelling— Dwelling 

House. 
As  house,  see  House. 

PORCION 

While  "pordon,"  as  applied  to  land,  is 
not  a  technical  term  (see  word  in  Escrlche, 
Diet),  and  means  no  more  than  portion  or 
parcel  in  English,  the  usual  application  of  the 
word  in  the  old  Spanish  grants  along  the  Rio 
Grande  was  to  the  parcels,  ordinarily  set 
aside  to  the  settlers  of  new  towns.  State  y. 
Ortiz,  90  S.  W.  1084,  1086,  99  Tex.  475. 

PORPRESTURE 

See  Purpresture, 

PORT 

See  Custom  of  the  Port;  Foreign  Port 
or  Place;  From  Port  of  the  United 
States;  Home  Port 

Other  ports,  see  Other. 

What  constitutes  a  "port"  for  purposes 
of  the  revenue  act  is  of  necessity  a  matter  of 
proof  In  each  case.    The  term  is  broader  than 
the  word  "harbor"  and  may  mean  more  in 
one  connection  than  in  another.     "Port"  is 
often  used  as  synonymous  with   "district," 
where  the  limits  of  the  port  and  district  are 
the  same.   The  word  "port"  is  defined  in  Rev. 
St.  U.  S.  §  2767,  as  including  any  place  from 
which  merchandise  can  be  shipped  for  impor- 
tation or  at  which  merchandise  can  be  Im- 
ported.   The  word  as  used  in  the  revenue  act 
rests  somewhat  in  theory,  and  Involves  inten- 
tion and  perhaps  certain  acts  to  make  its 
operation   effectual.     The   language  of  the 
statute  Is  that  it  may  include  places  where 
cargoes  are  received  and  discharged,  thus  in- 
dicating a  distinction  between  a  commercial 
and  a  fiscal  port.    It  cannot  be  the  intention 
of  the  law  that  a  vessel  must  report  at  the 
barge  office  before  it  can  be  considered  In 
port,  since  there  are  several  piers  or  docks 
between  that  ottice  and  the  mouth  of  the 
river.     The  statutes  of  Illinois  provide  that 
the  city  of  Chicago  shall  have  Jurisdiction 
over  Lake  Michigan  for  a  distance  of  three 
miles   beyond  the  city  limits,   and  the  or- 
dinances of  that  city  give  the  dty  harbor 
master  control  over  lake  water  outwardly  for 
the   same  distance  between  the  north  and 
south  lines  of  the  city.    Held,  as  to  certain 
barges  in  tow  which  had  reached  a  place 
within  these  limits  within  the  outer  harbor 
works,  where  it  was  usual  for  such  a  tow  to 
be  broken  up  so  that  the  barges  might  be 
taken    to   their   separate   docks,   that   they 
should  be  considered  as  In  the  port  of  Chicago 
for  tlie  purpose  of  fixing  the  time  their  car- 


goes became  dutiable,  though  the  arrival  had 
not  oeen  reported  at  the  barge  office.  Hart- 
well  Lumlfcr  Co.  v.  United  States,  128  Fed. 
806,  307  (quoting  and  adopting  Ayers  v. 
Thacher,  3  Mason  153,  2  Fed.  Cas.  269). 

The  settled  rule  that  the  domicile  of  the 
owner  or  the  actual  situs  of  the  vessel,  and 
not  the  place  of  enrollment  of  a  vessel  plying 
between  ports  of  different  states,  engaged  in 
the  coastwise  trade,  and  the  consequent 
marking  of  the  stern  of  the  vessel  with  the 
name  of  the  place  of  enrollment,  as  provided 
for  in  Bev.  St  IT.  S.  §§  4178,  4334,  was  the 
criterion  by  which  to  determine  the  situs  of 
the  vessel  for  taxation,  was  not  changed  by 
the  declaration  of  the  act  of  June  26,  1884, 
i  21,  that  the  word  "port,"  as  used  in  those 
sections,  shall  be  construed  to  mean  either 
the  port  where  the  vessel  is  enrolled,  or  the 
place  where  it  was  built,  or  where  one  of  the 
owners  resides,  which  simply  enables  the 
owner  to  select  a  place  other  than  the  port  of 
enrollment  to  be  marked  upon  the  vessel. 
Ayer  &  Lord  Tie  Co.  v.  Commonwealth  of 
Kentucky,  26  Sup.  Ct.  679,  684,  202  U.  8.  409. 
50  L.  Ed.  1082,  6  Ann.  Cas.  206. 

Act  Feb.  12,  1909,  is  entitled  "An  act 
to  provide  for  Incorporation  under  general 
law  of  ports  in  counties  bordering  on  bays 
or  rivers  navigable  from  the  sea,"  etc.  Laws 
1909,  p.  78.  Held  that,  in  view  of  legislation 
and  decisions  on  the  subject,  the  term  "port" 
has  a  recognized  status,  and  is  used  in  its 
larger  acceptation  as  comprising  under  one 
name  a  district  of  many  places  classed  to- 
gether for  the  purpose  of  revenue ;  and  hence 
the  title  of  the  act  is  sufficient  under  Const, 
art.  4,  {  20,  providing  that  the  subject  of 
every  act  shall  be  expressed  in  its  title. 
Straw  V.  Harris,  108  Pac.  777,  779,  64  Or. 
424. 

Under  a  policy  prohibiting  a  vessel  "from 
the  river  and  gulf  of  St  Lawrence,  ports  In 
Newfoundland,  Northumberland  Strait,  Cape 
Breton,"  etc.,  and  from  loading  grain,  except 
at  certain  "ports"  named,  the  prohibition 
applied  to  the  waters  about  Cape  Breton, 
and  not  to  the  "ports"  only,  of  that  island. 
Lovitt  V.  China  Mut  Ins.  Co.,  54  N.  E.  338, 
174  Mass.  108  (citing  and  adopting  Odlome 
V.  New  England  Mut.  Marine  Insurance  Co., 
101  Mass.  551,  3  Am.  Rep.  401;  Whiton  v. 
Albany  City  Insurance  Co.,  109  Mass.  24). 

PORT  DISTRICT 

As  municipal  corporation,  see  Municipal 
Corporation. 

PORT  OF  DISOHAROE 

See  Final  Port  of  Discharge. 

Where  the  "port  of  discharge"  designat- 
ed in  a  charter  party  is  one  at  which  there 
is  a  customhouse,  the  word  "port"  is  to  be 
construed  in  its  ordinary  and  commercial 
sense,  as  meaning  the  particular  place  named, 
and  not  any  place  within  the  boundaries  of 
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fhe  revenue  port  or  the  district  for  which 
such  place  is  the  port  of  entry.  Under  a 
charter  for  the  carriage  of  a  carg(|of  ^anure 
salt  used  in  the  manufacture  of'fertilizerB 
from  a  German  port  to  Wilmington,  N.  C, 
at  and  near  which  city  there  were  large 
fertilizer  works  haying  landing  docks,  the 
vessel  was  not  authorized  to  demand  dis- 
charge at  a  point  30  miles  below  Wilming- 
ton where  there  were  no  such  works,  merely 
because  the  term  ''port  of  Wilmington'*  was 
used  elsewhere  in  the  charter  and  in  the  bill 
of  lading.  Manchester  Liners  v.  Virginia- 
CaroUna  Chemical  Co.,  194  Fed.  463,  469. 

PORT  OF  SHXPMEITT 

Where  slate  was  quarried  at  one  place 
and  carried  thence  to  another  to  a  shop 
one-half  mile  from  a  railroad  station,  and 
there  cot  and  finished  for  mantels  and  boxed 
and  placed  In  a  storehouse  near  by,  the  shop 
or  the  storehouse  from  whence  the  mantels 
were  sold  and  delivered  is  the  '^port  of  ship- 
ment," within  the  statute  giving  laborers  a 
lien  for  30  days  after  slate  has  arrived  at 
its  port  of  shipment  Union  Slate  Oa  ▼.  Til- 
ton,  73  Me.  207,  21L 

PORTER 

As  employ^,  see  Eknploy& 
As  intoxicating  liquor,  see  Intoxicating 
Liquor. 

PORTION 

See   Body    Portion;    Business   Portion; 

Disposable  Portion;  Greater  Portion; 

Lowermost  Porticm;  Material  Portion 

of  Will 
Other  portions  of  street,  see  Other. 

Where  testator  directed  that  a  remain- 
der of  his  estate  be  equally  apportioned 
among  his  children,  not  to  be  turned  over 
to  them,  but  to  be  invested  for  their  behalf, 
and  the  annual  income  of  each  child  to  be 
subject  to  her  sole  control,  etc.,  and,  in  case 
of  any  child  dying  without  a  will,  then  her 
"portion  of  said  inheritance"  should  be  equal- 
ly divided  between  her  children  who  might 
survive  her,  or,  if  not,  to  testator's  surviv- 
ing children,  etc.,  the  quoted  phrase  did  not 
contradict  the  idea  of  a  life  estate  in  the 
beneficiaries;  the  clause  being  used  in  the 
popular  sense  as  meaning,  not  the  part  of 
the  estate  to  which  the  beneficiary  took  an 
absolute  interest,  but  that  portion  from 
which,  as  the  beneficiary,  she  received  her 
annual  income,  and  the  part  over  which  she 
was  given  a  power  of  disposition  by  wui. 
Bobbins  v.  Smith,  78  N.  B.  1051,  10G4,  72 
Ohio  St  1. 

POSITION 

See  Confidential  Position;  Congression- 
al Position;  Lap  Position;  Present 
Positions. 

Change  of  position,  see  Ohangeb 


A  position  is  analogous  to  an  offlce,  In 
that  the  duties  that  pertain  to  it  are  perma- 
nent and  certain,  and  it  differs  from  an  (^Dce 
in  that  its  duties  may  be  nongovernmental, 
and  not  assigned  to  it  by  public  law.  Fred- 
ericks V.  Board  of  Health  of  Town  of  West 
Hoboken,  82  Atl.  528,  629,  82  N.  J.  Law,  200. 

An  exempt  fireman  holding  the  poeltlon 
of  assistant  building  inspector  did  not  hold 
an  offlce,  but  a  '^position,"  so  that  certiorari 
and  not  quo  warranto  was  the  proper  rem- 
edy to  test  the  legality  of  his  removal.  Mc- 
Grath  v.  Mayor  of  City  of  Bayonne,  83  AtL 
780,  781,  83  N.  J.  Law,  224. 

A  "public  office^*  is  a  place  created,  or  at 
least  recognized,  by  the  law  of  the  state,  and 
to  which  certain  permanent  duties  are  as- 
signed either  by  the  law  itself  or  by  regula- 
tions adopted  under  authority  of  law.  A 
"position,"  within  the  purview  of  the  veteimn 
act  of  1885  (3  Oen.  St  1895,  p.  3702),  is  a 
place,  the  duties  of  whidi  are  conttnnous 
and  permanent,  analogous  to  those  of  an  of- 
fice, and  which  pertain  to  the  position  as 
such.  Hart  ▼.  City  of  Newark,  77  AtL  1066^ 
1087,  80  N.  J.  Law,  600. 

A  special  verdict,  in  an  action  for  the 
death  of  the  engineer  of  a  traveling  crane» 
that  decedent  was  in  a  better  poeitton  than 
any  one  else  to  determine  when  any  partic- 
ular hog  chain  should  be  slackened  or  tight- 
ened, was  not  a  finding  that  decedent  had  an 
equal  opportunity  with  the  master  to  know 
that  the  chains  were  not  properly  adjusted, 
for  the  word  "position**  merely  meant  that 
the  station  of  the  engineer  was  a  more  fa- 
vorable place  from  that  of  any  one  else  from 
which  to  determine  when  any  partlcolar  hog 
chain  should  be  slackened  or  tightened,  and 
the  finding  did  not  show  assumption  of  risk 
by  decedent  so  as  to  defeat  a  general  vardict 
Ittenbach  v.  Thomas,  96  N.  S.  21,  27,  48 
Ind.  App.  420. 

Clerk 

The  words  "regular  clerk,**  as  used  la 
New  York  City  Charter,  Laws  1901,  p.  636, 
c.  466,  i  1543,  providing  that  no  "regnltr 
clerk"  or  person  holding  a  "position"  in  the 
classified  municipal  civil  service,  subject  to 
competitive  examination,  shall  be  removed 
until  he  has  been  allowed  an  opportunity  of 
making  an  explanation,  etc,  are  used  is 
their  popular  sense,  and  include  only  sodi 
positions  as  did  not  require  any  other  qual- 
ification than  the  abili^  to  perform  purely 
clerical  work.  A  regular  clerkship  Is  a  ""poeir 
Uon  in  the  classifled  municipal  dvU  serrloe 
subject  to  competitive  examination.**  Peo* 
pie  ex  reL  Corkill  v.  McAdoo,  99  N.  T.  Sopp^ 
824,  325,  113  App.  Div.  770  (citing  People  ▼. 
Board  of  Fixe  Com'rs,  78  N.  Y.  437;  People 
V.  Board  of  Fire  Com'rs  of  City  of  Kev 
York,  86  N.  Y.  149;  Chittenden  ▼.  Wnrstei; 
40  N.  B.  867,  152  N.  Y.  846,  87  U  B.  A.  801^ 
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Janitor  of  oawtlio'iiMo 

An  honorably  discharged  Union  soldier, 
who  has  been  appointed  by  the  board  of 
chosen  freeholders  janitor  of  the  county 
courthouse,  for  a  term  indefinite  In  its  ex- 
tent, does  not  hold  a  public  office,  but  holds 
a  "position"  within  Veteran  Act  March  14, 
1895  (3  Gea.  St.  p.  37Q2)»  from  which  he  can- 
not be  removed  except  for  cause.  "A  'posi- 
tion,' within  the  purview  of  the  statute,  is 
defined  to  be  a  place  the  duties  of  which  are 
continuous  and  permanent,  and  which  per- 
tain to  the  position  as  such.'**  State  v.  Board 
of  Chosen  Freeholders  of  Salem  County,  42 
Ati.  844,  845,  63  K.  J.  Law,  57  (citing  Stew- 
art V.  Board  of  Chosen  Freeholders  of  Hud- 
son County,  38  Atl.  842,  61  N.  J.  Law,  118). 

Under  Laws  1904,  p.  8»  c.  9,  |  1,  provid- 
ing that  in  every  public  department  and  upon 
all  public  works,  etc.,  honorably  discharged 
veterans  of  the  Civil  War  who  are  citizens 
and  residents  of  the  state  shall  be  entitled 
to  preference  in  appointment  and  employ- 
ment, etc.,  a  position  as  janitor  of  a  courts 
house  is  one  by  appointment  or  employment 
Kitterman  v.  Board  of  Supra,  of  Wapello 
County,  115  N.  W.  13,  14,  137  Iowa,  275. 

Polioomiut 

Under  a  rule  of  the  municipal  dvll 
service  commission  providing  that,  in  the 
relative  weights  of  subjects  of  rating  on 
any  promotion  examination,  seniority  of 
aerylOB  in  the  "position  or  grade,"  from 
which  promotion  is  sought  shall  count  20, 
the  words  '^position,  or  grade,"  refer  to  a 
position  or  grade  as  constituted  by  law,  and 
a  policeman  is  not  entitled  in  his  rating  in 
promotion  examinations  for  seniority  of  serv- 
ice as  roundsman  while  patrolmen  were  de- 
tailed to  such  service,  but  only  from  the 
time  the  Greater  New  York  charter  took 
effect,  under  which  an  appointment  as 
roundsman  was  first  recognized  as  a  position 
or  grade.  Moran  v.  Baker,  99  N.  Y.  Supp. 
197,  49  Misc.  Rep.  327  (citing  People  ex  rel. 
Buckley  v.  Boosevelt,  39  N.  Y.  Supp.  78,  6 
App.  Div.  168;  People  ex  reL  Colbert  v. 
Knox,  68  N.  Y.  Supp.  267,  57  App.  Div.  155). 


TajK  appraiser 

The  provisions  of  the  "veteran  acts"  re- 
lating to  the  employment  of  honorably  dis- 
charged soldiers  and  sailors  in  the  public 
service,  giving  them  a  preference  in  appoint- 
ment and  promotion  to  positions,  and  pro- 
tecting them  against  removal  from  such  posi- 
tions or  employment,  applied  solely  to  sub- 
ordinate positions  or  offices,  and  under  CivU 
Service  Law,  Laws  1899,  pp.  808,  809,  c.  370, 
I  2021,  which  are  practically  a  re«nactment 
thereof,  a  tax  appraiser  who  is  required  to 
file  a  bond  in  not  less  than  (1,000,  and  whose 
powers  and  duties  are  of  a  quasi  Judicial 
character,  and  whose  qualifications  are  dif- 
ferent from  those  requisite  from  those  in  a 
clerical  or  subordinate  positioii,  does  not  hold 


a  "positioii"  In  titre  sense  in-  which  that  wor^S 
is  used  ij^^e  Civil  Service  Law.  People  ex 
reL  Mc^flht  v.  Glynn,  106  N.  Y,  Supp.  956, 
959,  56SK  Rep.  35. 

POSITIVE 

POSmVB  DUTT 

In  an  action  for  injuries  to  a  servant,  a 
charge  that  "the  master  owes  the  positive 
duty  to  an  employ^  to  provide  him  with  a 
reasonably  safe  place  In  which  to  work,  so 
far  as  the  nature  of  the  work  undertaken 
and  the  exigencies  of  the  case  will  permit  the 
same  to  be  made  reasonaoly  safe,"  is  a  cor- 
rect statement  of  the  law,  and  is  not  objec- 
tionable as  requiring  the  master  to  insure 
the  safety  of  the  place;  the  word  **positive" 
being  used  rather  as  the  antithesis  of  the 
word  "delegable*'  than  as  a  measure  of  the 
diligence  required  of  a  master.  Harris  v. 
Brown's  Bay  Logging  Co.,  106  Pac  152,  164, 
57  Wash.  8. 

VOSmVE  EVmBHCE 

In  weighing  contradictory  evidence,  oth- 
er things  being  equal,  "positive  evidence" 
preponderates  ov^r  "negative  evidence";  but 
the  Jury  must  take  into  consideration  the 
circumstances,  such  as  opportunity  and  at- 
tention of  the  witnesses.  Anderson  v.  Hor^ 
Uck's  Malted  Milk  Co.,  119  N.  W.  842,  346, 
137  Wis.  560  (citing  Farmers'  &  Mechanics' 
Bank  v.  Champlain  Transportation  Co.,  23 
y  t  186,  56  Am.  Dec  68). 

POSITIVE  FRAUD 

Fraud  in  the  procurement  of  a  contract 
avoids  it;  and  where  a  party  intentionally 
or  by  design  misrepresents  a  material  fact 
or  produces  a  false  impression  In  order  to 
mislead  another  or  to  entrap  or  cheat  him  t>r 
to  obtain  an  undue  advantage  over  him,  in 
every  such  case  there  is  positive  fraud  in 
the  truest  sense  of  the  term— there  is  an 
evil  act  with  an  evil  intent — and  the  misrep- 
resentation may  be  as  well  by  deeds  and  acts 
as  by  words,  by  artifices  to  mislead  as  by 
positive  assertions.  ToUey  v.  Poteet,  Si  8. 
B.  811,  819,  62  W.  Va.  281. 

POSITIVE  TESTIMONY 

''Positive  testimony"  is  that  of  witness- 
es who  know  the  facts.  Daniel  v.  State,  62 
S.  E.  539,  4  Oa.  App.  843. 

In  a  prosecution  for  homicide,  the  court 
properly  defined  and  distinguished  "gosltlve" 
and  "negative  testimony":  "The  testimony 
of  those  witnesses  who  swore  positively  that 
they  saw  the  pistol  in  the  hand  of  the  pris- 
oner, and  that  he  fired  the  fatal  shot  while 
the  pistol  was  in  his  hand,  is  what  the  law 
terms  'positive  testimony.'  They  swear  pos- 
itively that  they  saw  the  existence  of  a  fact 
The  testimony  of  the  witnesses  who  said  that 
they  saw  the  prisoner  and  the  deceased  in  a 
struggle  at  the  time  when  the  last  shot  was 
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fired,  but  they  did  not  see  the  pistol,  and  did 
not  know  In  whose  hand  the  pia^L  was,  Is 
what  the  law  terms  'negatlv^^^lmony.' 
The  reason  the  law  gives  grea^^^Kght  to 
positive  testimony  than  to  negatnNHtlmony 
is  because  the  witnesses  who  swore  to  posi- 
tive testimony  swore  to  what  Is  a  fact,  an 
existing  fact,  or  else  they  deliberately  swore 
to  a  falsehood*  while  those  who  swore  to 
negative  testimony  may  be  telling  the  truth, 
and  yet  the  fact  may  exist  which  they  did 
not  see.  If  one  witness  swears  that  he  saw 
Sheriff  Karkham  in  the  courthouse  in  Dur- 
ham on  a  certain  date,  the  sheriff  was  there, 
or  else  the  witness  told  a  Ue.  Another  wit- 
ness might  say:  'I  was  in  the  courthouse  on 
that  occasion,  but  I  did  not  see  Sheriff  Mark- 
ham  in  there.'  That  witness  may  be  telling 
the  truth  and  may  be  conscientious,  and  yet 
it  may  be  a  fact,  notwithstanding,  that  Sher- 
iff Markham  was  in  the  courthouse.  And 
for  that  reason  the. law  says  you  must  at- 
tach greater  weight  to  positive  testimony 
than  to  negative  testimony.*'  State  v.  Mur- 
ray, 51  S.  B.  775.  139  N.  0.  540. 

POSSESS 

See  Openly  Possess;   Repossess;   Seised 

and  Possessed. 
AU  I  may  possess,  see  AIL 

Oeenpy  STnonymoiu 

"In  the  primary  and  most  familiar  sense 
of  the  word,  'occupy*  is  the  equivalent  of 
the  word  'possess.'  "  Hoysradt  v.  Delaware^ 
L.  ft  W.  R.  Co.,  151  Fed.  321,  33a 


See  Own. 

POSSESSED 
As  ownwrahli^ 

The  word  "possessed,"  as  used  In  an  al- 
legation in  an  action  by  an  administrator  for 
the  conversion  of  goods  claimed  to  have  been 
owned  by  Intestate  that  intestate,  at  the 
time  of  his  death,  was  "seised  and  possessed" 
of  the  property,  means  "owned'' ;  that  is,  that 
the  intestate  was  the  owner  of  the  goods  at 
the  time.  Grant  v.  Hathaway,  96  S.  W.  417, 
118  Mo.  App.  604  (citing  6  Words  and  Phras- 
es, p.  5463). 

As  seised 

An  allegation  that  a  person  was  "seised 
and  possessed"  of  land  prima  facie  imports 
seisin  In  fact,  not  mere  seisin  in  law.  6ragg 
V.  Wiseman,  47  S.  B.  90.  91.  55  W.  Va.  330. 

A  testator  devised  land  to  a  nephew. 
Thereafter  he  made  a  parol  gift  of  the  land 
to  hlm«  and  he  entered  into  possession  with 
the  consent  of  testator,  and  remained  in  the 
undisturbed  possession  until  the  death  of  the 
testator  a  few  montlis  later.  The  testator 
made  no  diange  in  the  will.  Held,  that  tes- 
tator was  not  "seised"  or  "possessed"  of  the 
land  at  the  time  of  his  death,  within  Aets 


1893,  c.  174,  imposing  a  tax  on  property  pus- 
Ing  by  wllL  Bailey  v.  Henry  (Tcnn.)  143  & 
W.  1124,  112a 

POSSESSIO  PEDIS 

See  Pedis  Possesslo. 

POSSESSION 

See  Actual  and  Continued  Change  of  Pos- 
session; Actual  Possession;  Adrerse 
Possession;  Constructive  Possession; 
Continued  Change  of  Possession :  Con- 
tinued Possession;  Continuity  of  Pos- 
session; Effective  Possession;  Estate 
in  Possession;  Exclusive  Possession; 
Immediate  Possession  and  Recordins; 
Lawfully  Claiming  Possession ;  Lawful 
Possession;  Legal  Possession;  Mort- 
gagee in  Possession;  Natural  Posses- 
sion; Notorious  Possession;  Open  and 
Notorious  Possession;  Openness.  No- 
toriety and  Ezcluslveness  of  Posses- 
sion; Open,  Notorious,  and  Oontinn* 
ous  Change  of  Possession;  Party  in 
Possession;  Peaceable  Possession; 
Property  in  Possession;  Real  Posses- 
sion; Store  and  Keep  in  Possession; 
Taking  Possession;  Title  by  Posses- 
sion; Virtual  Possession;  Writ  of  Pos- 
session. 

As  element  of  trespass,  see  Trespass. 

Change  of  possession,  see  Change. 

Continuous  possession,  see  Oontlnaoiis. 

Keep  in  possession,  see  Keep. 

Privity  of  possession,  see  Privity — ^Prlvy. 

Recent  possession,  see  Recent 

Resume    possession,    see    Resume— Re- 
sumption. 

Right  of   possession,    as  -  property,  see 
Property. 

Possession  is  the  having  or  holding  or 
detention  of  property  In  one's  power  or  com- 
mand. Defendant  formed  a  plot  to  obtain 
possession  of  certain  Indictments  for  the  pur- 
pose of  destroying  them  by  bribing  the  as- 
sistant district  attorney  having  them  in 
charge  to  deliver  them  to  him  JCor  a  certain 
consideration.  A  third  party,  pretending  to 
act  for  the  district  attorney,  delivered  them 
to  him.  and  he  took  possession  of  them,  and 
walked  away,  whereon  he  was  arrested  and 
the  indictments  recovered.  It  was  held  that 
defendant  was  properly  convicted  under  Pen. 
Code,  {  531,  of  an  attempt  to  commit  grand 
larceny  in  the  second  degree.  People  v.  MUis, 
70  N.  E.  786,  790,  178  N.  Y.  274.  67  L.  B.  A 
181  (quoting  Harrison  v.  People,  50  N.  Y.  51b. 
10  AuL  Rep.  517). 

Evidence  that  a  defendant  was  one  xA  a 
party  engaged  in  a  common  unlawful  enter- 
pilae^  that  of  shooting  game  in  the  closed 
season,  is  sufficient  upon  whicdi  to  base  a 
conviction  of  such  defendant  upon  the  change 
of  having  in  his  "possession"  game  protected 
by  the  statute,  although  the  game  when  tak- 
en is  shown  to  have  been  in  a  buggy  noc 
occupied  or  b^ng  driven  by  the  defendant 


POSSESSION 


1097 


POSSESSION 


McMahon  t.  State,  97  N.  W.  1035,  1036,  70 
Neb.  T/2. 

"The  character  of  possession  for  the  stat- 
utory period  necessai7  to  toll  the  right  of 
entry  by  the  legal  title  holder  must  be  such 
as  amounts  constantly  to  a  trespass  against 
the  true  title  (that  is,  it  must  be  an  actual 
physical  entry  upon  or  control  of  the  prem- 
ises, and  be  continuous);  it  must  be  open 
(that  is,  it  must  of  itself  be  such  as  to  afford 
notice  to  the  rightful  owner  of  its  hostile 
nature);  it  must  be  adverse  (that  is,  it  must 
be  against  and  In  defiance  of  the  claim  of 
the  real  title  holder,  and  be  such  as  to  ex- 
clude his  authority);  and  it  must  be  accom- 
panied by  the  claim  by  the  occupant  that  it 
is  hifl  property."  Owsley  v.  Owsley,  77  S. 
W.  397,  401,  117  Ky.  47. 

"Possession,  to  be  the  foundation  of  a 
prescription,  must  be  in  the  right  of  the  pos- 
sessor, and  not  of  another;  must  not  have 
originated  in  fraud ;  must  be  public,  continu- 
ous, exclusive,  uninterrupted,  and  peaceable, 
and  be  accompanied  by  a  claim  of  right" 
Compton  v.  Newton,  59  S.  E.  270,  271,  129  Ga. 
619. 

To  constitute  possession,  there  must  be 
such  appropriation  of  the  land  to  the  individ- 
ual as  will  apprise  the  community  in  its  vi- 
cinity that  the  land  is  in  his  exclusive  use 
and  enjoyment,  and  notice  of  possession  to 
be  sufficient  must  be  of  the  open  and  visible 
character,  which  from  its  nature  will  appiise 
the  world  that  the  land  is  occupied,  and  who 
the  occupant  is.  Towle  v.  Quante,  92  N.  B, 
967,  969,  246  111.  568. 

"The  term  'expectation,'  as  used  in  the 
statute"  in  relation  to  inheritance  taxes,  "has 
reference  only  to  possession.  The  language 
is:  'By  reason  whereof  any  person  •  ♦  • 
shall  become  beneficially  entitled,  in  posses- 
sion or  expectation,  to  any  property  or  in- 
come thereof.'  The  term  'expectation'  is 
used,  not  to  denote  an  expectation  of  becom- 
ing vested  both  with  the  title  and  the  posses- 
sion where  neither  is  now  vested,  but  to  de- 
note a  condition  where  the  title  is  vested  and 
the  possession  is  deferred.  The  term  In  ex- 
pectation' is  used  in  contradistinction  to  'in 
possession.'  Both  contemplate  a  title  vested 
and  indefeasible,  but  in  one  instance  the  right 
of  enjoyment  is  immediate,  'in  possession'; 
in  the  other,  it  is  postponed,  'in  expectation.' 
As  used  in  this  statute,  these  words  last  quot- 
ed refer  to  the  future  possession  of  an  estate 
now  vested  and  which  is  subject  to  the  imme- 
diate enjoyment  o^  another."  In  re  King- 
man's Estate,  77  N.  E.  136,  136,  220  111.  563, 
5  Ann.  Gas.  234  (quoting  and  adopting  defini- 
tion in  People  v.  McCormick,  70  N.  B.  350, 
208  111.  437,  64  L.  R.  A.  775) . 

^'Possession"  of  land  cannot  be  more  than 
tt^e  exclusive  dominion  over  it  Neither  actu- 
al occupation,  cultivation,  or  residence  are 
necessary  to  constitute  actual  "possession/* 


when  the  property  is  so  situated  as  not  to 
admit  o^^k  permanent  useful  improvement, 
and  th^^Binued  claim  of  the  party  has 
been  e^^^Kd  by  public  acts  of  ownership 
such  a^^P  would  exercise  over  property 
which  he  claimed  in  his  own  right  and  would 
not  exercise  over  property  which  he  did  not 
so  claim.  McCaughn  v.  Young,  87  South.  839, 
842,  85  Miss.  277  (quoting  and  adopting  2 
Wood,  Lim.  i  267 ;  Ford  v.  Wilson,  85  Miss. 
400,  72  Am.  Dec.  137). 

Where  the  contract  of  sale  of  a  thresh- 
ing machine  contains  a  warranty  that  is  lim- 
ited and  conditioned  by  the  following  provi- 
sion, "Continued  'possession*  or  use  of  ma- 
chinery for  six  days  shall  be  conclusive  evi- 
dence that  the  warranty  is  fulfilled  to  the 
full  satisfaction  of  the  undersigned,  who 
agree  thereafter  to  make  no  further  claim  on 
Russell  &  Co.  under  warranty,"  the  "posses- 
sion" therein  mentioned  is  held  to  mean  a 
possession  coupled  with  a  possibility  or  op- 
portunity of  using  or  testing  the  property 
for  the  uses  and  purposes  to  which  it  is  to 
be  applied.  Harrison  v.  Russell  ft  Co.,  87 
Pac.  784,  785,  12  Idaho,  624. 

The  act  of  the  purchaser's  assignee  in 
posting  "for  sale"  signs  on  vacant  lots  did 
not  constitute  possession  so  as  to  preclude 
the  vendor  from  bringing  suit  to  quiet  title 
after  service  of  notice  of  forfeiture  of  the  sale 
contract  for  default  in  the  payments.  Don- 
nely  v.  Lyons,  139  N.  W.  246,  248,  173  Mich. 
515. 

Though  one  gives  a  deed  of  trust  on  land 
as  security,  he  still  retains  the  possession 
within  St.  1906,  p.  78,  c.  59,  §  1,  limiting  the 
right  to  bring  action  to  quiet  title  to  one  who 
is  by  himself  or  his  tenant  or  other  person  in 
the  actual  and  peaceable  possession  of  the 
property.  Charles  A.  Warren  Co.  v.  San 
Francisco  Sav.  Union,  96  Pac.  807,  809,  153 
Cal.  771. 

"Possession"  to  vest  title  must  be  actual, 
continuing,  visible,  notorious,  distinct,  hos- 
tile, full,  and  open.  Jones  v.  Weaver  (Tex.) 
122  S.  W.  619,  621. 

What  constitutes  possession  of  land  is  a 
mixed  question  of  law  and  fact,  possession 
consisting  of  the  exercise  of  acts  of  dominion 
over  it,  in  making  the  ordinary  use  of  it,  and 
taking  the  ordinary  profits  it  is  caimble  of 
yielding  in  its  present  state.  New  Jersey  & 
N.  C.  Land  &  Lumber  Co.  v.  Gardner-Lacy 
Lumber  Co.,  178  Fed.  772,  778,  102  C.  C.  A. 
220. 

There  is  a  change  of  "title"  as  well  as  of 
"interest"  and  "possession"  within  a  fire  pol- 
icy declaring  it  void  in  case  of  any  change 
in  the  interest,  title,  or  ];)08session  of  the 
insured  property,  v^here  insured,  the  owncflr 
in  fee  of  the  insured  property,  makes  a  con- 
tract of  sale  of  it,  declaring  that  deed  shall 
pass  when  final  payment  is  made,  and  that 
the  purchaser  shall  pay  all  taxes  and  assess- 
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mento  leyied  against  the  property  sulMsiequeiit 
to  contract,  and  shall  have  the  idta^to  occu- 
py the  property  before  passinj^^ntle,  as 
tenant  of  the  seller,  without  ^^Knd  the 
purchaser  goes  into  possession  ^ffira  not  in 
default  The  word  "interest"  Is  broader  and 
more  comprehensiTe  than  the  word  "title,** 
since  it  embraces  both  legal  and  equitable 
rights,  and  the  words  are  not  synonymous. 
The  true  test  is  whether  the  vendor  has  part- 
ed with  the  absolute  control  and  dominion 
over  the  proi)erty  insured.  In  this  case,  there 
was  a  change  in  possession  within  the  mean- 
ing of  that  word  as  used  in  the  policy.  While 
the  agreement  designates  the  occupancy  of 
the  Tendee,  as  that  of  a  tenant  of  the  ven- 
dor without  pay  or  rent,  the  contract  gives 
and  secures  to  him  more  than  the  rights  and 
interests  of  a  tenant  He  is  charged  with  the 
liabilities,  and  entitled  to  enforce  the  rights, 
of  a  purchaser  in  possession  and  cannot  be 
ejected  as  a  tenant  regardless  of  such  rights. 
The  possession  of  the  vendee  is  absolute  and 
exclusive  of  the  vendor,  as  long  as  he  per- 
forms the  contract  Brighton  Beach  Racing 
Ass'n  V.  Home  Ins.  Co.,  99  N.  Y.  Supp.  219, 
221,  113  App.  Div.  728  (citing  Lett  v.  Guard- 
ian Fire  Ins.  Ck>.,  25  N.  E.  1088,  125  N.  T. 
82). 

The  expression  "x>ossession,"  under 
Bankr.  Act,  §  3,  subd.  5,  providing  that  where 
the  act  of  bankruptcy  consists  of  a  transfer 
of  property  with  intent  to  defraud  or  to  give 
a  preference,  the  time  for  filing  the  petition 
shall  not  expire  until  four  months  from  the 
date  when  the  beneficiary  takes  exclusive  or 
continuous  possession  of  the  property,  means 
such  possession  as  the  property  is  susceptible 
of,  and  it  will  be  deemed  notorious  under 
those  circumstances,  though  the  creditors 
have  no  notice  thereof.  Jones  v.  Coates,  196 
Fed.  860.  864,  116  C.  C.  A.  422. 

As  aotual  or  ooiutniotiTe  possession 

The  word  "possession"  means  prima  fa- 
cie actual  possession.  Bragg  v.  Wiseman, 
47  S.  E.  90,  65  W.  Va.  330. 

"Possession,"  as  used  in  Ky.  St.  1003,  | 
11,  providing  that  any  person  having  both 
the  legal  title  and  possession  of  land  may 
sue  in  equity  any  person  setting  up  claim 
thereto,  means  actual  possession;  otherwise 
the  word  would  be  virtually  meaningless. 
Brown  v.  Ward,  105  S.  W.  964,  965. 

The  "possession"  required  by  Ck)de  Oiv. 
Proc.  I  1532,  providing  that  when  two  or 
more  ];>ersons  hold  and  are  in  possession  of 
real  property  as  Joint  tenants  or  tenants  In 
common,  in  which  either  of  them  has  an  es- 
tate of  inheritance,  or  for  life  or  years,  any 
of  them  may  maintain  an  action  for  the  par^ 
tition  thereof,  is  not  a  strict  pedis  possessio, 
but  merely  a  present  right  of  possession. 
Brown  ▼.  Oroosman,  100  N.  B.  42,  43,  206  N. 
t.471. 


'"Possession*  means  simply  the  ovnfag 
or  having  a  thing  in  one's  power;  it  nuy 
be  actual  or  it  may  be  constructive  Actual 
possession  exists  when  the  thing  is  in  tfae 
immediate  possession  of  the  party ;  constnus 
tive  possession  is  that  which  exists  without 
actual  personal  occupation."  Brown  v.  Vol- 
kening,  64  N.  Y.  76,  80. 

The  "possession"  in  the  10-year  statute 
of  limitations  means  an  actual  residence  <a 
the  land,  or  such  cultivation,  use,  and  enj<9- 
ment  of  the  same,  by  such  visible  and  notori- 
ous acts  of  ownership,  as  vrill  give  notice  to 
the  owner  and  others,  and  such  possession 
may  be  by  tenant  and  need  not  extend  to  tlie 
limits  of  the  entire  160  acres ;  but  possession 
of  some  definite  part  of  the  land  is  sufficient 
to  confer  title  to  160  acres  or  less.  Garlock 
V.  Willard  (Tex.)  149  S.  W.  363,  365. 

A  mere  constructive  possession  is  not 
"seisin"  or  "possession,"  within  the  meaning 
of  Kirby's  Dig.  {  5061,  providing  that  no  ac^ 
tion  for  the  recoveiy  of  lands  sold  for  taxes 
shall  be  maintained  against  the  porcbaser  un- 
less plaintiff  or  his  predecessor  in  interest 
was  seised  or  possessed  of  the  lands  within 
two  years  next  before  the  commencemoit 
of  the  action.  Towson  ▼.  Denson,  86  S.  W. 
661,  665,  74  Ark.  302. 

"Actual  possession"  or  'possession  in 
fact"  as  used  in  referring  to  the  ri^t  to 
maintain  an  action  to  quiet  title,  exists  when 
the  thing  is  in  the  immediate  occupancy  of 
the  party  or  his  agent  or  tenant  and  the 
terms  are  synonymous  with  "pedis  posses- 
sio" ;  while  "constructive  possession"  of  •'pos- 
session in  law,"  as  aiq;)lied  to  the  remedy  for 
the  quieting  of  title  to  land,  is  that  posses- 
sion which  the  law  annexes  to  the  legal  title 
or  ownership  of  property  when  there  is  a 
right  to  the  immediate  actual  posaessioii. 
When  one  has  a  legal  estate  in  fee  in  land,  be 
has  the  constructive  possession,  unleas  tbs 
actual  possession  is  in  some  one  else.  Oon- 
structive  possession  is  founded  on  tlie  exist- 
ence of  title  in  some  form,  and  it  is  a  legal 
impossibility  for  a  constructive  poaacssloB 
under  the  statute  of  uses  to  vest  in  one  wider 
a  deed  from  another  having  no  legal  estate 
to  convey.  Southern  Ry.  Oo.  v.  Hall,  41 
South.  135,  136,  145  Ala.  224  (citing  Smith 
V.  Gordon,  34  South.  888,  136  Ala.  408). 

"  'Actual  possession'  is  a  term  with  well- 
understood  legal  meaning,  and  is  used  in  op- 
position to  the  other  term  'constructive  pos- 
session' or  'possession  in  law.*  •  ♦  ♦  In  a 
general  way,  it  may  be  said  that  'constmc- 
tive  possession'  is  that  which  exists  in  con- 
templation of  law  without  actual  personal 
occupancy  of  the  property,  such  a  possession 
as  in  contemplation  of  law  proceeds  from  the 
vesting  of  the  paramount  title  or  follows  In 
the  wake  of  the  legal  tltle^  or,  as  move  ex- 
actly defined,  'constructive  possessloii,'  or 
tK)S8ession  in  law»'  as  it  Is  sometinies  called. 
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is  that  possession  which  the  law  annexee  to 
the  legal  title  or  ownership  of  property  when 
there  is  a  right  to  the  Immediate  'actual  pofl- 
session'  of  such  property,  but  no  'actual  pos- 
session.' "  To  constitute  actual  possession  of 
land,  there  must  be  such  an  appropriation  of 
the  land  by  tbe  claimant  as  will  convey  to  the 
Tommnnity  where  it  is  situated  visible  notice 
hat  the  land  is  in  his  exclusive  use  and 
injoyment,  an  appropriation  manifested  by 
ither  inclosliig,  cultivating,  improving,  or 
dapting  It  to  such  uses  as  it  is  capable  of. 
ofstad  T.  Murasky,  91  Pac  1008,  1009,  152 
al.64. 

"  Tossession'  of  land  is  the  holding  of  an 
[elusive  exercise  of  dominion  over  It  It  is 
Ident  that  this  is  not  and  cannot  be  unl- 
rm  in  every  case,  and  that  there  may  be 
grees  In  the  exclusiveness  even  of  the  ex- 
cise of  ownership.  The  owner  cannot  occu- 
,  literally,  the  whole  tract;  he  cannot 
ve  an  actual  pedis  possesslo  of  all,  nor  hold 
in  the  grasp  of  his  hand.  His  possession 
St  be  indicated  by  other  acts.  The  usual 
i  is  that  of  indosure.  But  this  cannot 
'ays  be  done,  yet  he  may  hold  possession, 
fact,  of  uninclosed  land  by  the  exercise 
)uch  acts  of  ownership  over  it  as  are  nec- 
iry  to  enjoy  the  ordinary  use  of  which 
(  capable  and  acquire  the  profits  it  yields 
its  present  condition.  Such  acts,  being 
inued  and  uninterrupted,  will  amount  to 
al  possession."  Illinois  Steel  Co.  v.  J^ka, 
N.  W.  399,  402,  123  Wis.  419  (quoting 
adoi)ting  definition  in  Booth  v.  Small,  25 
t.  177). 

Il  mere  symbolical  "delivery  of  posses- 
'  such  that  the  mortgagee  acquires  the 
to  control  the  property,  and  if  it  is  de- 
ed the  loss  will  fall  on  him,  Is  not 
:h  in  case  of  a  mortgage  of  the  articles 
saloon,  under  St  1898,  {  2313,  providing 
Qo  mortgage  of  chattels  shall  be  valid 
St  another  than  the  mortgagor.  In  the 
.*e  of  a  filing  thereof,  unless  possession 
property  be  delivered  to  and  retained 
i  mortgagee;  but  the  possession  must 
ual,  open,  unequivocal,  and  exclusive, 
.'companied  by  the  ordinary  indlda'of 
thlp  and  control,  such  that  those  fa- 
wlth  the  situation  would  naturally 
:be  Inference  of  a  change  of  owner- 
ad  where  the  property  remains  in  the 
of  the  mortgagor,  which  is  conducted 
and,  on  his  absconding,  his  wife  con- 
•xactly  the  same  relations  to  the  prop- 
d  officers  of  the  mortgagee  merely  en- 
saloon,  and  tell  the  wife  and  bar- 
hat  they  take  possession,  and  tell  the 
y  look  after  the  place  and  incur  no 
>ns,  and  '  then  leave  the  property  as 
considering  that  the  wife  will  con- 
le  business  as  before  for  herself, 
le  does,  there  is  no  delivery  of  pos- 
o  tlie  mortgagee,  much  less  any  re- 
h«reof  by  it    George  Walter  Brew- 


ing Co.  T.  Lockery,  114  N.  W.  120,  121,  134 
Wis.  81.    { 

Care  Jyi^nymous 

There  is  no  distinction  between  the  words 
"care*'  and  "possession,*'  as  used  in  Code 
1906,  §  1136,  making  It.a  crime  for  any  agent, 
clerk,  ofQcer,  etc.,  to  embezzle  money  which 
shall  have  come  to  his  "care  or  possession," 
so  that  an  Indictment  charging  that  defend- 
ant had  the  money  under  his  "care"  is  sulfi- 
dent,  fts  is  also  one  charging  that  he  had  the 
same  in  his  "possession."  Richberger  v. 
State,  44  South.  772,  774,  90  Miss.  806. 

As  control 

"Possession  is  the  having,  holding,  or 
detention  of  property  in  one's  power  or  com- 
mand; actual  seizure  or  occupancy."  The 
mere  fact  that  one  who  works  elsewhere 
lodges  and  boards  on  premises  the  legal  title 
to  which  is  in  him  with  whom  he  boards,  and 
who  claims  and  exercises  full  power,  control, 
and  dominion  over  the  property  by  virtue  of 
such  legal  title,  does  not  constitute  possession 
such  as  would  be  notice,  in  and  of  itself,  of 
any  equitable  interest  that  such  lodger  or 
boarder  would  have  in  and  to  the  premises 
or  any  part  thereof.  Derrett  v.  Britton,  80 
S.  W.  562,  563,  35  Tex.  Civ.  App.  485. 

The  paymaster  of  a  railroad  company,  ir(- 
tending  to  pay  the  foreman  of  a  gang  and 
the  members  thereof,  counted  out  the  wages 
due  the  foreman  and  placed  the  money  on 
the  counter,  and,  while  the  foreman  signed 
the  pay  roll,  the  money  was  stolen  by  accus- 
ed, who  a  few  moments  later  was  found  by 
the  foreman  and  the  money  taken  from  him 
and  returned  to  the  paymaster,  who  again 
counted  it  and  paid  it  to  the  foreman.  Held, 
that  an  indictment  for  the  larceny  of  the 
money  properly  alleged  that  it  was  the  prop- 
erty of  the  foreman,  since  "possession"  me^ns 
the  owning  or  having  a  thing  in  one's  power, 
and  may  be  actual  or  constructive.  Camp- 
bell V.  State,  57  South.  412,  8  Ala.  App.  76. 


disseisin 

See  Disseisen. 

As  evidenee  of  title 

"Possession"  is  evidence  of  title  against 
all  persons  except  the  owner.  It  is  prima 
fade  evidence  of  title  against  all  persons  not 
having  a  better  right  It  constitutes  or  rather 
answers  for  a  right  of  property.  Llewellyn 
V.  Cauffiel,  64  AtL  388,  392,  215  Pa.  23  (dis- 
senting opinion  of  Elkin,  J.). 

As  legal  possession 

The  word  "possession,"  unaccompanied 
by  a  qualifying  word  to  indicate  the  kind 
of  possession,  does  not  necessarily  mean  a 
possession  manifested  by  outward  signs,  but 
may  mean*  mere  legal  or  Active  possession. 
Succession  of,  Zebriska;  44  South.  $93,  895, 
119  La.  1076. 

The  word  '^ssesslon,"  as  used  in  Const. 
art  6,  f  S  4,  5,  conferring  original  Jurisdiction 
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tipon  the  superior  court  In  all  cases  at  law 
which  involve  the  possession  of  r^al  proper- 
ty, In  Code  Civ.  Proc.  §  964,  providing  for  a 
taking  of  appeal  from  a  superioi*  court  Judg- 
ment In  all  cases  Involving  the  possession  of 
real  property, -and  In  Code  Civ.  Proc.  §  838, 
providing  that  In  actions  In  Justice  court  no 
evidence  should  be  given  upon  any  question 
which  Involves  possession  of  real  property, 
means  such  a  possession  as  has  relation  to 
title,  or  Is  necessary  to  the  enforcement  or  de- 
feat of  the  cause  of  action  asserted.  O'Mea- 
ra  v.  Hables,  124  Pac.  1003,  163  CaL  240. 

The  word  "possession,"  as  used  In  Mont. 
Code  Civ.  Proa  {  1340,  giving  the  remedy  of 
partition  to  cotenants  ''who  hold  and  are  In 
possession  or*  realty,  means  the  possession 
which  the  law  imputes  to  the  holder  of  the 
legal  title.  Heinze  v.  Butte  &  B.  ConsoL 
Min.  Co.,  126  Fed.  1,  3,  61  C.  C.  A.  63. 

Where  a  policy  of  fire  Insurance  provides 
that  the  policy  shall  be  void  If  any  change 
takes  place  in  interest,  title,  or  possession, 
except  change  of  occupants  without  Increase 
of  hazard,  a  leasing  of  the  Insured  premises 
by  the  legal  owner,  with  the  consent  of  the 
insured*  the  equitable  owner,  and  placing  the 
lessee  in  actual  possession  of  the  premises, 
without  any  Increase  of  hazard,  does  not 
avoid  the  policy,  as  the  word  "possession" 
means  legal  ];)ossesslon  or  possessory  right. 
McGlnnls  v.  St  Paul  Fire  &  Marine  Ins.  Co., 
38  Pa.  Super.  Ct  390,  304. 


Ooimpaaey  sTnonymoiu 

As  commonly  used  and  understood,  the 
word  "occupation"  Is  synonymous  with  "pos- 
Hession."  Yost  v.  Anchor  Fire  Ins.  Co.,  38 
Pa.  Super.  Ct.  594,  599. 


"  «i 


'Possession'  does  not  Imply  occupation." 
U.  S.  V.  Arredondo,  6  Pet.  [31  U.  S.]  691,  743, 
8  L.  Ed.  547. 

"Possession"  means  actual  control  of 
property  by  physical  occupation,  while  "title" 
Is  the  means  whereby  one  holds  possession 
of  his  land.  Collar  v.  Ulster  &  D.  R.  Co., 
131  N.  Y.  Supp.  56,  60,  72  Misc.  Rep.  274. 

The  ordinary  meaning  of  the  word  "pos- 
session" is  the  same  as  "occupancy."  It  is 
defined  as  "the  act  of  possessing;  a  having 
and  holding  or  retaining  of  property  in  one's 
iwwer  or  control."  Her  v.  Miller,  111  N.  W. 
589.  590,  78  Neb.  075,  14  L.  R.  A.  (N.  S.)  289 
(citing  Cent.  Diet). 

The  word  "possession,"  in  Wilson's  Rev. 
&  Ann.  St  1903,  §  4787,  providing  that  an 
action  may  be  brought  by  any  person  in 
"possession,"  by  himself  or  tenant,  of  real 
property,  against  any  person  who  claims  an 
estate  or  Interest  therein  adverse  to  him, 
for  the  purpose  of  determining  such  adverse 
estate  or  interest,  is  not  equivalent  to  the 
word  "occupancy,"  and  one  who  temporarily 
vacates  a  homestead  owned  in  fee  simple, 
for  the  purpose  of  giving  educational  advan- 


tages to  minor  children,  does  not  so  atMLiidon 
the  possession  as  to  forfeit  his  right  to  main- 
tain an  action  to  remove  a  cloud  from  the 
title.  Womble  v.  Pike,  87  Pac.  427,  429,  17 
OkL  122. 

The  ordinary  meaning  of  the  word  "pos- 
session" is  the  same  as  "occupancy."  It  U 
defined  as  the  act  of  possessing;  a  having 
and  holding  or  retaining  of  property  in  one's 
power  or  control.  A  question  asked  of  a 
witness  as  to  who  was  in  possession  of  the 
property  in  a  certain  year  was  not  objec- 
tionable as  calling  for  the  conclusion  of  the 
witness  on  legal  possession,  in  the  absence 
of  anything  In  the  form  of  the  question  or 
previous  questions  indicating  that  the  word 
was  used  In  Its  technical  sense  as  sjrnony- 
mous  with  "seisin."  Nathan  y.  Dlerssen,  79 
Paa  739,  740,  146  Cal.  63. 

Mere  occupancy  or  personal  presence  of 
complainant  on  the  ground  does  not  consti- 
tute such  possession  as  to  sustain  an  action 
of  forcible  entry,  and  a  mere  trespasser  can- 
not by  the  very  act  of  trespass  immediately 
and  without  excuse  give  himself  what  the 
law  understands  by  possession  against  tiie 
I)erson  whom  he  ejects.  Schwinn  v.  Perkins, 
78  Ati.  19,  22,  79  N.  J.  Law,  515,  32  Lw.R.  A. 
(N.  S.)  51,  21  Ann.  Cas.  1223. 

In  common  usage,  the  word  ''possession" 
is  often  used  as  synonymous  with  "occupan- 
cy," and,  when  it  Is  so  used  and  understood 
in  a  question  asked  a  witness,  "Who  had 
possession  of  the  land?"  the  question  is  not 
objectionable  as  calling  for  a  conclusion  of 
the  witness.  Brown  v.  Spencer,  126  Pac 
493,  496, 163  Cal.  589. 

The  words  "occupation"  and  "possession** 
are  frequently  used  synonymously,  especial- 
ly In  leases  and  like  Instruments.  Where  a 
guaranty  for  the  payment  of  rent  recited 
that  the  landlord  had  exacted  from  the  les- 
sees a  guaranty  that  they  would  pay  the 
rent  that  might  become  due  under  the  lease 
while  they  were  In  the  occupation  of  the 
premises,  and  stipulated  that  the  guarantor 
would  on  default  for  such  months  as  the  les- 
sees were  In  occupation  of  the  premises  pay 
the  rent,  the  words  "in  occupation"  will  be 
construed  to  mean  "in  possession"  to  make 
the  Instrument  effective.  Woods  ▼.  Broder, 
113  N.  Y.  Supp.  335,  336,  129  App.  Wv.  122. 

Where  an  indictment  for  burglary  diarg- 
es  the  entry  without  consent  of  the  occupant 
of  a  house,  occupancy  Is  equivalent  to  "pos- 
session," and  embraced  the  entire  premises 
including  the  chicken  house  in  question. 
Moore  v.  State,  88  S.  W.  230,  48  Tex.  Cr. 
R.  400. 

The  term  "possession,"  as  used  in  Act 
June  4,  1901  (P.  U  431)  |  8,  providing  that 
service  of  notice  of  intent  to  file  a  lien  may 
be  served  on  the  party  in  possession  of  the 
improvement,  means  occupancy,  as  actual 
possession  exists  where  the  thing  is  In  the 
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fanmediate  occupancy  of  the  party.    Merrltt 
&  Co.  y.  PoU,  84  AU.  683,  685,  236  Pa.  170, 

PomamIoil  of  weapons 
Penal  Law,  1 1897,  as  amended  by  Laws 
1911,  c.  195,  making  it  a  misdemeanor  to 
iiave  in  one's  possession  weapons  of  a  size 
tbat  may  be  concealed  on  one's  person,  means 
a  physical  possession,  and  does  not  extend 
to  a  weapon  of  the  kind  described  in  a  cab- 
inet at  home.  People  ex  rel.  Darllnj?  v.  War- 
den of  Tombs  Prison,  134  N.  Y.  Supp.  836, 
336,  74  Misc.  Rep.  151. 

Befideaee  aot  required 

**  'Possession'  does  not  imply  residenoe." 
U.  S.  r.  Arredondo,  31  U.  S.  (6  Pet)  601,  748, 
?  L.  Ed.  547. 

Am  feifin 

See  Seisin. 

Sole  poffM tion 

In  lorcible  entry  and  detainer,  where 
le  bill  of  exceptions,  after  the  assertion 
lat  plaintiff  was  in  possession  of  the  prop- 
ty,  admitted  tbat  the  property  was  an  ai- 
rway and  that  plaintiff  did  not  claim  the 
cJuslve  ownership,  the  word  "possession" 
ist  })e  construed  in  the  light  of  the  other 
iteiuents,  and  is  not  used  in  its  technical 
ise,  so  as  to  denote  sole  possession.  Moye 
Thurber,  40  South.  822,  823,  146  Ala.  180, 
mn.  Cas.  1175. 

White's  Ann.  Pen.  Ck>de,  art  862,  de- 
-es  that  it  is  not  necessary  to  constitute 
%  that  possession  and  ownership  of  the 
)erty  be  in  the  same  person  at  the  time 
?ie  taking.  Article  863  provides  that  **poa- 
ion"  is  constituted  by  exercise  of  actual 
rol,  care,  and  management  of  property, 
i  Cr.  Proe.  1895,  art.  445,  provides  that 
'6  one  person  owns  the  property,  and 
ler  has  possession,  charge,  or  control  of 
vnership  may  be  alleged  in  either,  and 
e  property  is  owned  in  common,  or 
y  by  two  or  more,  ownership  may  be 
^d  to  be  in  all  or  either.  Held,  that  the 
e  last  cited  applied  to  the  special  owner 
yperty  as  well  as  the  actual  o^vner  there- 
d  that  tlie  state  made  out  its  case  when 
Ted  the  alleged  owner  to  be  a  special 
>vriier  vritb  two  others,  and  that  while 
ree  had  the  care  and  management  of 
*operty,  it  was  unnecessary  to  prove 
>f  consent  of  the  other  joint  owners, 
to  prove  it  would  not  be  reversible 
nor  prejudicial  to  accused.  Lockett 
e,  129   S.   W.  627,  628,  59  Tex.  Cr.  B. 

SSIOir,  CUSTODY,  OR  CONTROL 

:ev-  St.  (1st  Ed.)  pt  4,  c.  1,  tit  3,  { 
ishes  in  the  manner  prescribed  for 
s  stealing  any  corporate  officer,  etc., 
ill  embezzle  without  his  employer's 
any  money,  etc.,  which  shall  have 
to    Ills    possession  by  virtue  of  such 


employment,  which  section  was  further 
amended  and  extended  in  1874,  as  shown  by 
3  Rev.  St  (6th  Ed.)  pt  4,  c.  1,  tit  3,  §  78. 
Pen.  Code,  §  528,  subd.  2,  makes  any  person 
guilty  of  larceny,  who,  having  in  his  posses- 
sion, custody  or  control  as  officer  of  any  cor- 
poration, etc.,  any  money,  etc.,  appropriates 
it  to  his  own  use.  Defendants  were  pres- 
ident and  vice  president,  respectively,  of  a 
bank.  The  president  was  given  direct  con« 
trol  over  all  employ^,  was  required  to  coun- 
tersign checks,  which  duty,  with  the  trus- 
tees* consent,  might  be  delegated  to  the  vice 
president,  who  could  perform  the  president's 
duties  in  his  absence.  The  treasurer  had 
custody  of  all  moneys  and  a  Committee  con- 
sisting of  all  three  officers,  together  with  the 
secretary,  was  given  general  supervision  of 
the  business  between  the  meetings  of  the 
trustees.  A  company  in  which  defendants 
were  Interested  made  drafts  upon  them 
which  were  satisfied  by  funds  of  the  bank 
taken  therefrom  by  the  treasurer  by  defend- 
ants' direction,  which  funds  were  replaced 
by  defendants*  checks,  which  all  the  officers 
knew  were  worthless.  Held,  that  physical 
possession  was  not  essential  to  custody  or 
control,  and,  in  view  of  the  history  of  the 
provision,  defendants  had  "possession,  cus- 
tody, or  control"  of  the  funds  misappropriat- 
ed so  as  to  make  them  guilty  of  larceny 
under  subdivision  2.  People  v.  Britton,  118 
N.  T.  Supp.  989,  992,  993,  134  App.  Div.  275. 

P08SESSI0K  FOR  BAIiE 

An  ordinance  provides  that  w*hoever 
shall  have  In  his  possession  for  sale  any  adul- 
terated milk  as  defined  by  the  ordinance, 
which  defines  milk  falling  below  a  prescribe 
ed  standard  adulterated,  or  who  shall  refuse 
to  furnish  the  sample  as  provided  therein, 
shall  be  fined,  etc.,  and  provides  for  the 
taldng  of  a  sample  of  milk  from  the  can  Wi. 
other  vessel  from  which  it  is  sold  to  the 
public.  Held,  that  "possession  for  sale" 
within  the  ordinance  means  possession  for 
the  purpose  of  sale  to  consumers  in  the  cus- 
tomary manner  of  the  trade,  and  the  mere 
receipt  by  a  dairy  company  at  a  railroad 
depot  of  one  or  two  cans  of  mUk  below  the 
legal  standard  out  of  a  shipment  of  26  cans 
does  not  amount  to  such  "possession  for 
sale,"  especially  where  it  appears  that  the 
daii7  company  does  not  sell  to  consumers 
milk  below  the  legal  standard,  but  uses  it 
for  manufacturing  butter,  cheese,  and  other 
by-products.  City  of  New  Orleans  v.  VlUere^ 
62  South.  682,  683,  126  La.  514. 

POSSESSION  OF  BANK 

See  Money  in  Hands  or  Possession  of 
Bank. 

POSSESSION  OF  OFFICE 

The  "possession  of  an  office"  as  between 

two  rival  claimants  does  not  depend  on  the 

1  mere  physical  possession  of  the  rooms  and 
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appnrtenances  ordinarily  used  In  perform- 
ance of  the  duties  thereol  Scott  t.  Slieehan, 
70  Pac  353,  145  CaL  681. 

POSSESSIOH  OR  CONTBOI. 

The  words  ''possession  or  control,'*  as 
used  In  Code,  |  866,  providing  for  the  pun- 
ishment of  any  one  In  "possession  or  control" 
of  premises  who  knowingly  permits  a  gam- 
bling device  to  be  set  up  thereon,  mean  some 
right  or  power  over  or  In  the  premises  for 
the  time  being,  and  the  right  to  exercise  some 
power  relative  thereto,  and  a  conviction  can- 
not be  had  where  It  appears  that  the  prem- 
ises were,  at  the  time  of  the  act  of  the  ac- 
cused, under  the  control  of  a  representative 
of  the  owner,  although  the  accused  was  pres- 
ent and  had  set  up  a  gaming  table  therein. 
Nelson  v.  United  States,  28  App.  D.  C.  32,  36. 

POSSESSION  PURSUANT  TO  CONVEY- 
ANCE 

"Possession  is  given  pursuant  to  the 
conveyance  when  It  Is  given  by  reason  of  or 
on  account  of  the  conveyance  having  been 
made  and  not  by  reason  of  or  on  account  of 
some  other  circumstance.  If  the  possession 
would  not  have  been  delivered  except  for  the 
making  of  the  conveyance,  and  no  adequate 
reason  appears  for  the  possession  being  de- 
livered except  the  making  of  the  conveyance^ 
then  the  possession  Is  to  be  regarded  as  hav- 
ing been  given  pursuant  to  the  conveyance, 
no  matter  what  length  of  time  or  circum- 
stances Intervene  the  execution  of  the  deed 
and  the  change  in  the  possession."  Goon  v. 
WUson,  78  N.  E.  900,  901,  222  IlL  633,  113 
Am.  St  Rep.  441. 

POSSESSIONS 

That  the  words  "property,  possessions, 
or  estates"  are  sufficient  If  not  qualified  to 
carry  real  estate,  is  well  settled  by  many 
decisions,  but  it  is  otherwise  if  it  appears 
from  the  context  that  personal  estate  only 
was  In  contemplation  of  the  parties.  Will  in 
which  apt  words,  distinguishing  gifts,  of  real 
and  personal  property,  were  used,  providing, 
"The  balance  and  residue  of  my  estate  of  ev- 
ery kind  I  give,  bequeath,  and  devise  to  my 
daughter  ^  ^  •  during  her  lifetime;  said 
estate  to  be  placed  In  the  hands  of  my  trus- 
tee. ♦  •  •  Said  trustee  is  to  invest  and 
keep  invested  said  estate,  and  the  Interest  or 
income  accruing  therefrom  is  to  be  by  him 
paid  to  my  said  daughter  •  •  ♦  for  and 
during  her  natural  life,  and  at  her  death 
said  estate  to  be  paid  over  by  said  trustee  to 
her  issue;  provided,  however,  that  my  said 
trustee  shall  not  be  .chargeable  with  interest 
on  any  money  or  personal  estate  lying  idle 
in  his  hands" — ^included  the  real  as  well  as 
personal  property.  Foil  v.  Newsome,  50  S. 
E.  597,  598,  138  N.  G.  115,  3  Ann.  Gas.  417 
(quoting  and  adopting  the  definition  In  Clark 
V.  Hyman,  12  N.  C.  382 ;  Harrell  v.  Hosklns, 
19  N.  C.  479 ;  Pippin  v.  Ellison,  34  N.  0.  61, 
55  Am.  Dec.  408;    Page  v.  Foust,  89  N.  O. 


447 ;  Holt  v.  Holt,  iS  S.  E.  967,  114  N.  C. 
241 ;  1  Underhlll,  Wills,  295 ;  Schouler,  ^limis, 
I  510 ;  Rich.  Wills,  ^5). 

POSSESSOR 

Rev.  St  t  2676,  providing  that  If  the 
owner  or  possessor  of  any  lot  or  land  In  any 
dty  or  village  digs  or  causes  to  be  dug  any 
cellar,  pit,  vault,  or  excavation  to  a  greater 
depth  than  nine  feet  below  the  curb  of  tbe 
street  on  which  sudi  lot  or  land  abuts,  or  If 
there  be  no  curb,  below  the  surface  of  the 
adjoining  lots,  and  by  such  excavation  caus- 
es any  damage  to  any  wall,  house,  or  otiier 
buildings  on  the  lot  adjoining  thereto,  such 
owner  or  possessor  shall  be  liable  in  a  dvll 
action  to  the  party  injured  to  the  full  amount 
of  the  damages  aforesaid,  does  not  airily  to 
boards  of  education  holding  titles  to  the  lot 
or  land  being  excavated  for  sdiool  and  'school 
purposes.  Board  of  Education  of  Cincinnati 
V.  Yolk,  74  N.  E.  646,  649,  72  Ohio  St  469. 

POSSESSOR  IN  GOOD  FAITH 

To  constitute  a  person  a  "poDOConor  of 
land  in  good  faith,"  he  must  not  only  t>elleTe 
that  he  is  the  true  owner,  but  he  must  be  ig- 
norant of  the  fact  that  his  title  la  contested 
by  any  one  claiming  a  better  title  Fellas 
V.  McFatter,  101  S.  W.  1065,  1067,  46  Tex. 
dv.  App.  335. 

Under  the  betterment  act  (Kirby*s  Dig. 
§S  2754-2757),  providing  that  any  person,  be- 
lieving himself  to  be  owner  at  law  or  in  equi- 
ty under  color  of  title,  shall  be  entitled  to 
compensation  for  improvements  placed  on 
land,  in  order  to  recover  for  improvements 
placed  on  land  of  another,  one  must  occupy 
the  land  in  good  faith  under  color  of  title, 
and  in  Ignorance  of  his  title  being  questioned 
by  another  claiming  a  better  title,  and  thou^ 
he  knows  the  facts  which  prove  the  invalid- 
ity of  his  title,  yet,  if  through  mistake  of  law 
he  believes  his  title  good,  he  is  a  "possessor 
In  good  faith"  within  the  act  McDonald  v. 
Rankin,  122  S.  W.  88,  92,  92  Ark.  173. 

POSSESSOBY  I.IEN 

The  lien  of  a  factor  belongs  to  the  dan 
Imown  as  a  "possessory  lien,**  and  it  is  a 
well-settled  and  universal  rule  that  the  fie- 
tor  must  have  either  the  actual  or  tbe  con- 
structive possession  of  the  goods  in  order 
that  his  lien  may  attadi  thereto.  Peopled 
Bank  of  Pratt,  Kan.,  ▼.  Fri<^  CJOn  13  Pae. 
949,  951,  13  OkL  179. 

Attorney's  liens  are  divided  into  two 
classes,  "possessory*'  and  "charging."  Hie 
first  exists  at  common  law,  and  extends  to 
all  property  in  the  possession  of  tbe  attor- 
ney with  respect  to  which  he  renders  serv- 
ices to  the  owner.  The  lien  is  divested,  a» 
In  other  cases  of  similar  liens,  upon  the  sur- 
render of  possession  of  the  property  to  the 
owner.  The  other  class,  the  "diarglng"  Ueo. 
Is  a  statutory  creation,  and  was  tmknown  to 
the  common  law.    It  ext^ids  to  all  money  or 
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property  of  the  dlent,  Indudlng  judgmenta, 
with  reference  to  wWch  the  attorney's  aeir- 
Ices  were  rendered,  and  Is  perfected  when 
notice  thereof  Is  given  the  debtor.    Prior  to 
the  adoption  of  the 'Revised  Laws  of  1905 
tbi8  lien  did  not  extend  to  the  cause  of  ac- 
tion, but  only  to  judgments  recovered  or  mon- 
ey paid,  or  agreed  to  be  paid,  as  a  result  of 
the  attorney's  services.     Northup  ▼.    Hay- 
ward,  113  N.  W.  701,  702,  102  Minn.  807,  12 
Ann.  Cas.  34L 

P0SSES80BT  WBIT 

Ab  writ  of  assistance,  see  Writ  of  As- 
sistance. • 

POSSIBILITY 

Possibility,  see  Mere  Possibility. 

s 

A  written  contract  whereby  a  son,  in  con- 
sideration of  a  payment  to  him  by  his  fa- 
ther, released  claim  to  any  part  of  the  father's 
estate,  as  against  the  father  and  any  of  his 
heirs  or  devisees,  is  void,  as  it  is  the  transfer 
of  a  mere  "possibility."  Elliott  v.  Leslie,  99 
S.  W.  619,  621,  124  Ky.  553,  124  Am.  St  Rep. 
418. 

POSSIBILITY  OF  REVERTER 

A  "determinable  fee"  is  an  estate  limit- 
ed to  a  person  and  his  heirs  with  a  qualiflca- 
lon  annexed  to  it  by  which  it  is  provided 
dat  It  must  determine  whenever  that  quali- 
catlon  is  at  an  end,  and  so  long  as  the  es- 
tte  in  fee  remains  the  proprietor  has  the 
^hts  and  privileges  of  a  tenant  in  fee  sim- 
e,  and  no  right  of  seisin  or  possession  re- 
ains  in  the  grantor,  and  the  only  practical 
stinction  between  a  "right  of  entry  for 
each  of  condition  subsequent"  and  a  "pos- 
>ility  of  reverter"  on  a  determinable  fee  is 
it  in  the  former  the  estate  in  fee  does  not 
minate  until  entry  by  the  person  having 
•  right,  while  in  the  latter  the  estate  re- 
ts at  once  on  the  occurrence  of  the  event 
which  it  is  limited.  Lyford  v.  City  of  La- 
la,  72  AtL  1085,  1086,  1089,  76  N.  H.  220, 
Ll  B.  A.   (N.  S.)  1062,  139  Am.  St  Rep. 

Wbere  a  deed  conveyed  lands  for  church 
)oses  subject  to  a  condition  subsequent 
the  title  should  revert  to  the  grantor 
her  beirs  if  the  seats  in  the  church  to 
rected  thereon  should  at  any  time  be  sold 
not  be  free,  the  interest  of  the  grantor 
her  heirs  was  a  mere  "possibility  of  re- 
t/*  "ivhich  was  only  a  personal  right, 
lot  an  estate,  in  the  land,  so  that,  if  the 
:or  or  her  heirs  did  not  elect  to  assert 
>rf eltnre  for  breach  of  the  condition,  the 
remained  unimpaired  in  the  grantee. 
wick  V.  Kew  York  Christian  Missionary 
:y,  135  N.  Y.  Supp.  392,  395,  151  App. 
16. 

^here  one  grants  a  base  or  determin- 
ee,  sinco  what  is  left  in  him  is  only  a 
-x>  defeat  the  estate  so  granted  upon  the 


happening  of  a  contingency,  there  la  no  re- 
version in  him;  that  is,  he  has  no  future 
vested  estate  in  fee,  but  only  what  is  called 
a  naked  possibility  of  reverter,  which  is  in- 
capable of .  alienation  or  devise,  although  it 
descends  to  his  heirs."  Tiedeman,  Real 
Prop.  (3d  Ed.)  |  291.  In  Challis,  Law  of 
Real  Prop.  p.  63,  it  is  stated:  "Possibility  of 
reverter  denotes  no  estate,  but,  as  the  name 
implies,  only  the  possibility  to  have  an  estate 
at  a  future  time.  Of  such  possibilities  there 
are  several  kinds,  of  which  two  are  usually 
denoted  by  the  term  now  under  considera- 
tion: (1)  The  possibility  that  a  common-law 
fee  may  return  to  the  grantor  by  breach  of 
a  condition  subject  to  which  it  was  granted; 
and  (2)  the  possibility  that  a  common-law 
fee,  other  than  a  fee  simple,  may  revert  to 
the  grantor  by  the  natural  determination  of 
the  fee."  The  possibility  of  reversion  to  the 
grantor,  under  a  conveyance  providing  that 
the  land  shall  revert  whenever  it  ceases  to 
be  used  or  occupied  for  a  meeting  house  or 
church,  is  left  in  the  person  who  limits  it, 
but  "in  the  meantime  the  whole  estate  is  in 
the  grantee  or  owner,  subject  only  to  a  pos- 
sibility of  reverter  in  the  grantor."  North 
V.  Graham,  85  N.  B.  267,  268,  269,  235  111.  178, 
18  L.  R.  A.  (N.  S.)  624,  126  Am.  St  Rep.  189. 

A  "possibility  of  reverter"  denotes  no  es- 
tate but,  as  the  name  implies,  only  the  possi^ ' 
bility  to  have  the  estate  at  a-  future  time. 
Of  such  possibilities  there  are  several  kinds, 
of  which  two  are  usually  denominated.  One 
kind  of  such  possibilities  is  that  a  common- 
law  fee  other  than  a  fee  simple  may  revert 
to  the  grantor  by  the  natural  termination  of 
the  fee.  Another  kind  is  that  a  common- 
law  fee  'may  return  to  the  grantor  by  a 
breach  of  a  condition  subject  to  which  It  was 
granted.  A  naked  possibility  of  reverter  of 
title  to  land  does  not  denote  an  estate  or  any 
present  legal  interest  in  it  and  gives  no  right 
of  entry  into  it  Rev.  St  .c.  75,  §  1,  proA-id- 
ing  that  a  person  owning  real  estate  and  hav- 
ing a  right  of  entry  into  it,  whether  seised  of 
it  or  not,  may  convey  it  or  all  his  interest  in 
it  by  deed,  does  not  include  a  mere  possi- 
bility of  reverter.  Pond  v.  Douglass,  75  Atl. 
320,  322,  106  Me.  85  (quoting  and  adopting 
definition  in  Challis,  Law  of  Real  Property, 
p.  63).  • 

POSSIBLE 

See  As  Soon  as  Possible;  Earliest  Pos- 
sible; If  Possible. 
All  possible  care,  see  All. 

Results  which  are  only  possible  cannot 
be  spoken  of  as  either  probable  or  natural. 
For  the  latter  are  those  things  or  events 
which  are  likely  to  happen,  and  which  for 
that  reason  should  be  foreseen.  Things 
which  are  possible  may  never  happen,  but 
those  which  are  natural  or  probable  are  those 
which  do  happen,  and  happen  with  such  fre- 
quency or  regularity  as  to  become  a  matter 
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of  definite  inference.  Douglass  ▼.  New  York 
Cent  &  H.  R.  R.  Co.,  58  Ati.  160,  161,  209 
Pa.  128  (citing  South  Side  Passenger  Ry. 
Co.  V.  Trich,  11  Ati.  627,  117  Pa.  390,  2  Am. 
St.  Rep.  672). 

A  contract  for  the  sale  of  standing  tim- 
ber provided  that  the  timber  should  be  cut 
during  the  current  winter  *'if  possible,"  and 
that  which  remained  should  be  cut  the  fol- 
lowing winter.  Held,  that  the  word  "pos- 
sible** means  capable  of  being  done,  not  con- 
trary to  the  nature  of  things;  and,  as  used 
in  such  contract,  should  be  construed  with 
reference  to  the  thing  to  be  done,  namely,  the 
cutting  and  removing  the  trees  as  timber,  and 
hence  did  not  require  further  removal  after 
the  weather  conditions  rendered  the  work 
impossible  as  a  business  proposition.  Brown 
y.  Bishop,  74  Aa  724,  729,  105  Me.  272. 

POST 

POST   OABD8 

As  printed  matter,  see  Printed  Matter. 

POST  OFFICE 

See  General  Post  Office. 
Estabish  post  office,  see  Establish. 

As  contemplated  in  the  statutes  of  the 
United  States,  and  in  the  sense  in  which  the 
word  is  ordinarily  used,  "post  office"  is  the 
room  or  building  where  the  local  business  of 
the  postal  department  is  conducted.  A  policy 
insuring  articles  sent  by  mail  provided  that 
no  article  should  be  considered  as  insured  un- 
til a  letter  of  advice,  with  a  description  of 
the  property,  be  deposited  in  the  post  office 
at  the  place  of  mailing,  and  that  the  article 
should  be  deposited  and  registered  at  the  post 
office.  The  word  "post  office"  as  used  in  the 
policy  was  used  in  this  sense,  and  a  mail  box 
was  not  included.  Banco  De  Sonora  v.  Bank- 
ers' Mut.  Casualty  Co.,  100  N.  W.  532,  534, 
124  Iowa,  576,  104  Am.  St.  Rep.  367. 

A  post  office  is  a  public  agency,  charged 
with  the  duty  of  transmitting  letters  that  are 
properly  addressed,  stamped,  and  deposited 
in  some  regular  receptacle  for  outgoing  mail ; 
but  in  the  absence  of  anything  tending  to 
show  that  a  letter  in  question  was  addressed 
to  a  specified  person  and  properly  deposited, 
postage  prepaid,  there  is  no  presumption  that 
he  received  it  Fountain  City  Drill  Co.  v. 
Lindquist,  114  N.  W.  1098,  1100,  22  S.  D.  7. 

POST  OFFICE  ADDRESS 

There  is  a  distinction  between  residence 
address  as  used  in  the  local  option  law  (Rev. 
St  1908,  §  4096),  providing  that  the  petition 
for  a  local  option  election  shall  contain  the 
residence  address  of  each  signer  and  post  of- 
fice address,  a  post  office  address  being  the 
place  one  receives  his  mail,  while  a  residence 
address  is  where  one  resides,  and  hence  a  pe- 
tition cannot  be  held  defective  for  lack  of 
post  office  addresses.  People  v.  Newell,  113 
Pac.  643,  645,  49  Colo.  349. 


POST  ROADS  AND  ROUTES 

"Post  routes"  are  "post  roads^  within 
the  meaning  of  Rev.  St  17.  S.  i  5263,  granting 
authority  to  construct  telegraph  lines  on 
"post  roads."  Cosgrlff  v.  Tri-State  Tele- 
phone ft  Telegraph  Co.,  107  N.  W.  525,  528, 
15  N.  D.  210,  5  L.  R.  A.  (N.  S.)  142. 

Act  July  24,  1866,  now  embodied  in  Rev. 
St  fiS  5263-5269,  authorizing  any  telegraph 
company  which  accepts  its  provisions  to  con- 
struct and  maintain  its  lines  along  any  mili- 
tary or  post  roads  of  the  United  States 
"which  have  been  or  may  hereafter  be  de- 
dared  such  by  law,"  supplemented  by  Act 
March  1, 1884,  c.  9,  23  Stat  3,  whidi  declares* 
that  aU  public  roads  and  highways  while 
kept  up  and  maintained  as  such  are  post 
routes,  gives  such  a  telegraph  comimny  the 
right  to  use  any  public  highway,  street  or 
alley  for  its  lines  independent  of  any  action 
or  consent  of  the  state  or  municipal  authori- 
ties; but  it  holds  such  right  subject  to  the 
police  power  of  the  state  and  munidpality  to 
make  and  enforce  any  appropriate  and  rea- 
sonable regulations  governing  such  use.  West- 
ern Union  Telegraph  Co.  v.  City  of  Rich- 
mond, 178  Fed.  310,  812. 

Under  Rev.  St.  U.  S.  {  3964,  declaring 
that  all  letter  carrier  routes  established  in 
any  city  for  the  collection  and  delivery  of 
mail  shall  be  post  roads,  and  Code  Giv.  Proc. 
S  1875,  subd.  3,  requiring  the  courts  to  take 
Judicial  notice  of  acts  of  the  executive  de- 
partments of  the  United  States!  the  streets  of 
a  city  kept  up  and  maintained  as  such  are 
letter  carrier  routes  established  in  the  city 
for  the  collection  and  delivery  of  mall,  and 
are  post  roads;  and  a  telegraph  company 
maintaining  telegraph  lines  on  the  terms  im- 
posed by  Act  Cong.  July  24,  1866,  c.  23D,  em- 
powering any  telegraph  company  accepting 
the  obligations  of  the  act  to  construct,  main- 
tain, and  operate  telegraph  lines  over  any 
military  or  post  roads  of  the  United  States, 
has  such  right  to  the  streets  of  a  city,  con- 
stituting post  roads,  as  are  granted  by  the 
act,  and  such  rights  constitute  a  federal  fran- 
chise. Western  Union  Telegraph  Co.  ▼.  Hop- 
kins, 116  Pac.  557,  559,  160  CaL  106. 

POSTAI.  CLERK 

As  officer,  see  Officer. 

As  passenger,  see  Passenger. 

POSTAL  LAW 

As  revenue  law,  see  Revenue  Law. 

POSTAL  MONET  ORDER 

As  negotiable  instrument,  see  Negotiable 
Instruments. 

POSTMASTER'S  RECEIPT 

Under  Rev.  St.  1895,  art  2286,  provid- 
ing that,  when  depositions  are  returned  to 
the  court  by  mall,  the  postmaster  or  his 
deputy  mailing  the  same  shall  indorse  tbere- 
on  that  he  received  them  from  the  hands  of 
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the  officer  before  whom  they  were  taken,  a 

receipt  reading:    "Received    this    package 

*  *  *    from  the  hands  of  B.  T.  McD.,  the 

officer  before  whom  they  were  taken.    ♦    ♦    ♦ 

B.  a' J.,  p.  M.,  per  S.,  Postmaster  at,"  etc. — 

purported  on  its  face  to  be  the  ''postmaster's 

receipt"  within  the  meaning  of  the  statute, 

and  sufficiently  complied  therewith.     Texas 

&P.R.  Co.  ?.  Felker,  90  S.  W.  530,  531,  40 

Tei.  Civ.  App.  604. 

POSTHUMOUS  CHILD 

A  "posthumous  child"  is  In  esse  from 
the  time  of  its  conception.  State  v.  Atwood, 
m  Pac.  2d5,  297,  64  Or.  626,  21  Ann.  Cas. 

'OSTPONE 

Where  a  clerk's  record  of  a  meeting  of 
hool  trustees  recited  that,  as  there  was  no 
lorum  present,  the  meeting  was  ''post- 
ned"  to  meet  at  a  specified  later  date,  the 
>rd  ''postponed"  was  used  in  the  sense  of 
iourned,  and  showed  a  regnlar  adjourn- 
nt  of  the  meeting  for  lack  of  a  quorum. 
)ple  r.  Nelson,  96  N.  B.  1071, 1072,  252  111. 

• 

8TPONEMENT 

See  Indefinite  Postponement 

r 

A  "pot"  is  a  bell-shaped  rock  In  the  roof 
mine  more  or  less  disconnected  from  it. 
rac  V.  West  Pratt  Coal  Co.,  49  South. 
S68,  161  Ala.  435. 

\T0  PLANTER 

s  tool,  see  Tools — Tools  of  Trade. 

:ntial 

e  Constant  Potential. 

otentlal"  means  existing  in  possibil- 
lythin^  that  may  be  possible.  Camp< 
J.  JE.  Grant  Co.  (Tex.)  82  S.  W.  794, 


ten  tiki  existence"  means  that  the 
ay  be  at  some  time.  Webster.  Where 
1^  contract  provided  for  the  payment 
stipulated  price  in  installments  as 
:  progressed,  the  debt  accruing  there- 
om  •  tlie  owner  to  the  contractor  has 
nt  potential  existence,  after  the  con- 
3  made,  to  sustain  a  parol  equitable 
nt  of  a  portion  thereof.  Campbell 
frant  Co.,  82  S.  W.  794,  796,  36  Tex. 
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.e  doctrine  of  "potential  existence, 

ans    a    present  interest  in  property 

tlie  thing  mortgaged  is  the  natural 

gro^'th,  as  wool  to  be  upon  sheep, 

S.&  I*.2d  Ser.— 70 


or  crops  upon  land  owned  by  the  mortf 
when  the  mortgage  is  made,  a  mortgage  o» 
property  not  in  existence,  or  which  the  mort- 
gagor does  not  then  own,  may  be  npheld  at 
common  law.  Barron  v.  San  Angelo  Nat 
Bank  (Tex.)  138  S.  W.  142,  144. 

POTEMTIAIi  MODE 

The  "potential  mode*'  denotes  possibility, 
contingency.  Orman  y.  Van  Arsdell,  12  N. 
M.  344,  78  Pac.  48,  49,  67  I*  R.  A.  438. 

POTION 

See  Noxious  Potion  or  Substance. 

POTTERY  PLANT 

Buildings  supplied  with  tools,  machinery, 
and  appliances  for  the  manufacture  of  stone- 
ware, brick,  and  tile  constitute  what  is  call- 
ed a  "pottery  plant"  Indiana  Clay  Co.  v. 
Baltimore  &  O.  S.  W.  R.  Co.,  67  N.  B.  704, 
705,  31  Ind.  App.  25a 

POn^S  FRACTURE 

A  "Pott's  fracture,"  as  usually  defined, 
is  the  breaking  of  one  bone  between  the  knee 
and  ankle  joints,  and  the  dislocation  of  the 
other,  or,  as  described  in  this  particular  case, 
as  the  breaking  of  the  fibula  1^  to  2  inches 
above  the  joint,  and  of  what  is  known  as 
the  malleolus  process.  Peterson  y.  Modern 
Brotherhood  of  America,  101  N.  W.  289,  125 
Iowa,  562,  67  Ij.  R.  A.  631. 

POULTRY 

As  valuable  things,  see  Valuable  Thing. 

"Poultry,"  defined  as  domestic  fowls 
reared  for  the  table,  or  for  their  eggs  or 
feathers,  includes  pigeons,  if  reared  for  the 
table.  Bartels  v.  State,  136  N.  W.  717,  718, 
91  Neb.  575. 

A  complaint,  alleging  that  accused  stole 
chickens  of  a  specified  value,  charges  the 
larceny  of  "poultry,"  punishable  by  Gen.  St. 
1902,  §  1211;  the  word  "chickens"  meaning 
poultry,  and  the  word  "poultry"  including 
domestic  fowls,  generally  or  collectively, 
reared  for  the  table  or  for  their  eggs  or 
feathers.  Town  of  Wolcott  v.  Stickles,  82 
Atl.  572,  573,  85  Conn.  322. 

Guinea  fowl  and  turkeys,  that  are  not 
shown  to  be  in  fact  v^ild  birds,  are  more  ap- 
propriately classified  as  "poultry,"  under 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
G,  par.  278,  30  Stat  ir2,  rather  than  as 
"birds  and  land  •  *  ♦  fowls"  under  sec- 
tion 2,  Free  List,  par.  494,  30  Stat.  196.  Silst 
V.  United  States,  167  Fed.  686 ;  Id.,  178  Fed. 
273,  101  C.  C.  A.  537. 

POULTRY  BRESSED 

Duck  meat  in  tins,  some  salted  and 
dried,  and  some  packed  in  oil,  is  not  "poul- 
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try  •  •  *  dressed/*  within  the  meaning 
of  Tariff  Act  July  24,  1897,  c.  U,  f  1,  Sched- 
ule 6,  par.  278,  30  Stat  172,  but  is  rather 
classifiable  as  ''meats  of  all  kinds,  prepared 
or  preserved,*'  under  par.  275,  30  Stat  172. 
Kwong  Yuen  Shing  v.  United  States,  177 
Fed.  605,  606. 

The  cooked  meat  of  poultry  and  game, 
in  tins,  and  goose  livers  prepared  as  pate 
de  fole  gras,  are  not  dutiable,  either  directly 
or  by  similitude,  as  '*i)oultry  •  •  ♦  dress- 
ed," under  Tariff  Act  July  24,  1897,  c.  11,  § 
1,  Schedule  O,  par.  278,  30  Stat.  172.  James 
P.  Smith  &  Go.  y.  United  States,  168  Fed. 
462,  463. 

POUND 

See  Per  Pound. 

Kilo  distingiiislied 

See  Kilo. 

As  a  place  for  imponndinK  animalfl 

A  "pound"  is  a  place  where  beasts,  sub- 
ject to  be  impounded,  are  to  be  confined, 
kept,  and  fed.  Harriman  y.  Fi field,  36  Vt 
341,  345;  Farrar  v.  Bell,  50  AtL  1107,  73  Vt 
842. 

POITin>8  PRESSVltE 

The  terms  **horse  power"  and  "pounds 
pressure,"  as  applied  to  steam,  are  entirely 
different  in  meaning  and  application;  "horse 
power"  expressing  quantity  of  steam,  and 
"pounds  pressure"  the  quality  of  pressure  at 
which  the  steam  is  delivered.  Fox  y.  Oog- 
geshall,  88  N.  Y.  Supp.  676,  679,  05  App.  Div. 
410. 

POUNDAGE 

"Poundage,"  as  used  In  Rev.  St.  1906,  f 
1230,  giving  the  sheriff  "poundage"  on  all 
moneys  actually  made  and  paid  to  him  on 
execution,  decree,  or  sale  of  real  estate  (ex- 
cept on  writs  for  the  sale  of  real  estate  in 
partition),  is  payment  made  to  the  sheriff  as 
a  compensation  for  the  risk  incurred  in 
handllug  and  disbursing  money  actually  re- 
ceived by  him  in  his  official  capacity.  Major 
V.  International  Coal  Co.,  81  N.  B.  240,  242, 
76  Ohio  St  200. 

POWDER 

See  Giant  Powder;   Gunpowder. 

POWDER  PUFFS 

In  Tariff  Act  July  24,  1897,  c  11,  §  1, 
Schedule  N,  par.  410,  30  Stat  190,  the  pro- 
vision for  ^'brushes**  does  not  include  so- 
called  powder  puffs,  which  are  composed  of 
flat  circular  pieces  of  woolen  cloth  with  a 
fuzzy  surface  and  are  useful  in  applying  toi- 
let powder,  and  which,  though  resembling 
brushes  in  use,  do  not  resemble  them  in  con- 
struction. United  States  y.  George  Borgfeldt 
&  Co.,  153  Fed.  480,  481.     . 


POWER 


See  Appointing  Power;  Beneficial  Pow- 
er; Business  Powers;  Chancery  Pow- 
er; Collateral  Power;  Commercial 
Power;  Corporate  Powers  and  Priv- 
ileges; Do  All  in  His  Power;  Ex- 
clusive Power ;  Executive  Power ;  Ex- 
ercising Any  Power;  Full  Power; 
Governmental  Power;  Horse  Power: 
Implied  Powers ;  Incidental  Power;  In* 
herent  Power ;  Judicial  Power ;  Legis- 
lative Power;  Necessary  Powers;  Po- 
lice Power;  Private  Power;  Taxing 
Power;    Unit  of  Power. 
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A  'power*  exists  in  law  only  for  some 
purpose,  and,  when  fully  executed  by  the  ac- 
complishment of  its  purpose,  it  is  exhaust- 
ed." City  of  Philadelphia  y.  Johnson,  57  Ati. 
1114,  208  Pa.  645. 

"Construction,"  as  used  In  the  title  of 
an  act;  "An  act  to  incorporate  the  Econom- 
ic Power  &  Construction  Company,**  suggests 
building,  erecting,  and  manufacturing,  ami 
"power"  is  used  in  connection  with  it  and 
the  words  together  do  not  give  any  clear  in- 
dication of  a  business  necessarily  requirin;: 
a  special  franchise.  Economic  Power  &  Con- 
struction Co.  y.  City  of  Buffalo,  88  N.  £.  3S9. 
394,  195  N.  Y.  286. 

As  autliority 

Real  I^roperty  Law,  |  111,  defines  a  *^w- 
er"  as  "an  authority  to  do  an  act  in  relation 
to  reel  property  ♦  ♦  •  which  the  owner, 
granting  *  *  *  the  power,  might  himself 
lawfully  perform."  Murray  y.  Hiller,  70  N. 
E.  870,  872,  178  N.  Y.  316. 

Acts  1894-95,  p.  498,  is  enUUed  **An  act 
to  limit  the  criminal  jurisdiction  of  Justice:^ 
of  the  peace  and  notaries  public  within  cer- 
tain precincts  in  J.  county  and  in  the  wnr&s 
of  a  certain  city,"  and  provides  that  justices^ 
and  notaries  in  such  territory  shall  not  have 
jurisdiction  over  any  criminal  ca^e,  except 
to  take  affidavits  and  to  issue  warrants  there- 
on returnable  to  the  police  court  of  B.  in  all 
cases  in  which  that  court  has  jurisdiction. 
and  to  take  affidavits  and  issue  wanants  and 
examine  persons  charged  with  offenses  of 
which  such  court  has  not  Jurisdiction.  Held. 
that  the  word  "jurisdiction,"  as  used  in  the 
title,  was  synonymous  with  "power"  or  •au- 
thority," as  distinguished  from  *^wer  to 
hear  and  determine,"  and  that  the  act  was 
therefore  not  objectionable  as  containing 
matter  not  expressed  in  the  title  of  the  act 
Lee  V.  State,  39  South.  366,  367,  143  Ala.  9:t 

A  **power"  is  not  property,  but  a  mere 
authority,  and  an  absolute  "power"  of  dis- 
posal is  not  inconsistent  with  an  estate  for 
life  only  and  does  not  enlarge  such  estate, 
but  merely  confers  an  authority  in  addition 
thereto.  Melton  v.  Camp,  49  S.  fi.  680,  Vll 
Ga.  693  (citing  Stuart  y.  Walker,  72  Me.  14& 
39  Am.  Rep.  311). 
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Under  Const  U.  S.  f  8,  conferring  on 
Congress  tlie  power   of   enacting    uniform 
laws  on  the  subject  of  bankruptcy  through- 
out the  United  States,  Congress  has  supreme 
power,  untrammeled  by  state  laws,  to  pass 
such  laws  for  the  dMslon  of  a  bankrupt*s 
property  between  the  bankrupt,  his  family, 
and  his  creditors,  as  it  deems  proper.    Hur- 
ley T.  Devlin,  161  Fed.  919,  921. 

Act  May  3, 1909  (P.  L.  417),  requires  exits, 
ire  escapes,  fire  extinguishers,  and  fire  pre- 
ventives for  buildings  of  a  certain  character 
such  as  theaters,  public  halls,  and  other 
places  where  persons  assemble  or  the  public 
resort,  ''other  than  buildings  situated  in  the 
titles  of  the  first  and  second  classes."  The 
)rovlsioiis  of  the  act  are  enforceable  by  state 
•fflcers,  no  duty  to  be  performed,  nor  respon- 
fblllty  to  be  incurred,  being  imposed  upon 
ny  city,  county,  borough,  or  school  district 
Seer,  and  the  fees  of  any  such  officer  are 
)t  regulated  thereby,  and  it  has  nothing  to 
>  with  the  revenues  of  counties,  cities,  or 
fvnships.  Held,  that  the  act  grants  no 
owers"  or  "privileges"  within  Const,  art 
{  7,  providiDg  that  no  law  shall  be  passed 
inting  powers  or  privileges  in  any  case, 
ere  the  granting  of  such  powers  or  priv- 
ies shall  have  been  provided  by  general 
'.  A.  L.  Roomfort  Go.  v.  Delaney,  79  Atl. 
655,  280  Pa.  374. 

M  duij 

Under  the  law  of  Maryland,  as  settled 
ledslon,  a  legislative  delegation  of  "pow- 
nd  authority"  to  a  municipal  oorpora- 
to  be  exercised  for  the  public  benefit  or 
action,  is  not  permissive  merely,  but  im- 
ive,  and  imposes  a  duty  and  obligatiou 
le  mnnicipality  for  the  nonexercise  or 
rent  exercise  of  which,  resulting  in  pri- 
njury,  it  is  liable  in  damages.  State  of 
land  y.  Miller,  194  Fed.  775,  781,  114  0. 
495. 

Oder  the  rule  that  when  a  statute  con- 
>wer  on  a  corporation  to  be  exercised 
i  public  good,  the  exercise  of  such  pow- 
lot  merely  discretionary,  but  impera- 
ad  the  words  "power  and  authority" 
?  construed  ''duty  and  obligation,"  a 
int  In  an  action  against  a  city  for  in- 
brougli  a  defective  street  alleging  that 
nt  w&a  charged  by  law  with  the  duty 
ng  Its  streets  in  a  safe  condition  for 
xnd.  reciting,  in  averring  such  duty, 
rt  laxiguage  of  the  charter  conferring 
Q  de:fendant,  was  sufficient  City  of 
e  Orace  v«  Fletcher,  77  Aa.  114,  116, 
5G2. 

;]&« 

<llstlnctlon   between   "power"   and 

vtiatever  may  be  its  value  in  ethics, 

t    very    stiadowy  and  unsubstantial. 

las   legal  power  to  do  anything  has 

rlglit-      State  v.  Koch,  85  Pac.  272, 

[out.    490,   8  Ann.  Cas.  804  (citing 


Kane  v.  Commonwealth,  89  Pa.  522,  83  Am. 
Rep.  787). 

A'  ''power,**  which  is  defined  by  Beal 
Property  Law  (ConsoL  Laws,  c  50)  f  131,  as 
"an  authority  to  do  an  act  in  relation  to  real 
property,  or  to  the  creation  or  revocation  of ' 
an  estate  therein,  which  the  owner  granting 
or  reserving  the  power  might  himself  law- 
fully perform,"  is  a  right  to  disx)ose  of  the 
legal  estate  by  virtue  of  the  statute;  but  it 
does  not  confer  on  the  grantee,  as  such,  any 
estate.  Stanley  v.  Payne,  119  N.  Y.  Supp. 
570,  574,  65  Misc.  Rep.  77. 

The  distinction  between  the  powers  and 
the  rights  of  a  corporation  should  not  be 
lost  sight  of,  for  corporations,  like  natural 
persons,  have  the  power  to  overleap  the  le- 
gal and  moral  restraints  imposed  upon  them 
and  do  acts  which  they  cannot  rightfully  do. 
But  one  who  has  executed  to  a  corporation  an 
oil  and  gas  lease,  granting  the  right  to  ex- 
plore a  tract  of  land  for  oil  and  gas  and  ap- 
propriate either  if  found,  cannot  secure  a 
cancellation  of  that  portion  relating  to  oil, 
because  the  company's  charter  gives  it  the 
right  only  to  dig  or  mine  for  natural  gas,  and 
sell  the  same  for  heating  purposes ;  the  les- 
sor being  estopped  to  deny  the  power  which 
he  impliedly  recognized  the  corporation  right- 
fully possessed.  Harris  v.  Independence 
Gas  Co.,  92  Pac.  1122,  1125,  76  Kan.  750,  IB 
L.  R.  A-  (N.  S.)  1171  (citing  BisseU  v.  Mich-, 
igan  Southern  &  N.  I.  B.  Co.,  22  N.  Y.  258). 

POWEB  APPENDANT 

"A  power  is  appendant  when  the  estate 
created  «by  its  exercise  afTects  the  estate  and 
interest  of  the  donee  of  the  power."  Ap- 
pendant or  appurtenant  powers  are  annexed 
to  the  estate  of  the  donee,  and  must  be  ex- 
ecuted wholly  or  partly  out  of  the  estate,  so 
that  a  lease  by  a  life  tenant  who  has  power 
to  lease  must  commence  during  his  life.  Mc- 
Fall  v.  Kirkpatrlck,  86  N.  E.  139,  143,  149, 
236  111.  281  (quoting  Powell,  Powers,  8 ;  and 
citing  2  HilUard,  Real  Prop.,  828,  843;  Wll- 
Uams,  Real  Prop.  [17th  Ed.]  130,  446 ;  Wash- 
bum,  Real  Prop.,  f  1668;  1  Sugden,  Powers 
[8th  Ed.]  74,  75 ;  and  2  Chance,  Powers,  81- 
49). 

A  power  relating  to  an  estate  or  interest 
given  donee  may  be  either  appendant  or  in 
gross,  being  a  '*power  appendant"  when  its 
exercise  overreaches,  affects,  or  destroys  do- 
nee's interest,  and  being  a  "power  in  gross" 
when  the  estate  created  thereby  is  beyond 
and  does  not  affect  the  estate  of  donee.  Co- 
lumbia Trust  Co.  V.  Christopher,  117  8.  W, 
943,  946,  133  Ky.  335. 

POWEB  COTTPLEB  WITH  AN  INTER- 


EST 

A  "power  coupled  with  an  Interest"  is  a 
power  which  accompanies  or  is  connected 
with  an  Interest ;  the  power  and  the  interest 
being  united  In  the  same  person.  Cooley  v. 
Kelley  (Ind.)  96  N.  B.  688,  642. 
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POWER  OF  ALIENATION 


A  power  coupled  with  an  interest  is  an 
interest  in  the  subject  upon  which  the  pow- 
er is  to  be  exercised,  or  an  interest  in  that 
which  is  produced  by  the  exercise  of  the 
power.  Boyer  v.  Nesbltt,  76  Atl.  103.  104, 
227  Pa.  398,  136  Am.  St  Rep.  890. 

"A  power  coupled  with  an  interest  is 
when  the  power  or  authority  is  coupled  with 
an  interest  in  the  thing  itself  actually  vested 
in  the  agent  It  must  not  be  merely  an  inter- 
est in  that  which  is  produced  by  the  exercise 
of  the  power.  The  former  is  irrevocable, 
while  the  latter  is  revocable,  though  ex- 
pressed to  be  irrevocable."  Angle  v.  Mar- 
shall, 47  S.  E.  882,  886,  55  W.  Va.  671  (quot^ 
Ing  Walker  y.  Denison,  86  111.  142). 

When  a  power  of  attorney  is  coupled 
with  an  interest,  by  such  interest  is  not 
meant  an  interest  in  that  which  is  produced 
by  the  exercise  of  power,  but  it  must  be  an 
interest  in  the  property  in  which  the  power 
is  to  operate.  The  authority  to  sell  on  com- 
mission is  not  an  authority  coupled  with  an 
interest  Taylor  v.  Bums,  76  Pac.  623,  625, 
8  Ariz.  463  (citing  Trickey  v.  Crowe,  71  Pac. 
968,  8  Ariz.  176) ;  Id.,  27  Sup.  Ct.  Rep.  40,  42, 
203  U.  S.  120,  51  L.  Ed.  116  (citing  Hunt  v. 
Rousmanier,  8  Wheat  [21  U.  S.]  174,  5  L.  Ed. 
589). 

Where  one  H.  made  written  application 
for  a  loan  from  M.,  and  in  such  application 
Appointed  M.'s  agent  his  attorney  in  fact  to 
execute  a  note  and  mortgage  in  case  H.  fail- 
ed to  do  so,  and  thereafter  H.  died  before 
the  loan  was  advanced  or  the  application  ac- 
cepted by  M.,  such  power  of  attorney  was 
not  a  **power  coupled  with  an  interest"  and 
was  terminated  by  the  death  of  H.  Brown  y. 
Skotland,  97  N.  W.  543,  545,  12  N.  D.  445. 

A  *'power  coupled  with  an  interest"  must 
be  an  interest  in  the  thing  itself.  The  pow- 
er must  be  ingrafted  on  an  estate  in  the 
thing.  The  power  and  interest  are  united  in 
the  same  person.  The  interest  or  title  in 
the  thing,  being  vested  in  the  person  who 
gives  the  power,  remains  in  him  unless  it  be 
conveyed  with  the  power  and  can  pass  out 
of  him  only  by  regular  act  in  his  own  name. 
A  power  of  attorney  authorizing  another,  to 
assign  future  earnings  from  an  existing  em- 
ployment which  declared  that  the  power  was 
coupled  with  an  interest  and  was  irrevocable 
<X)uld  not  be  revoked  while  the  employment 
continued  until  the  debt  was  discharged,  but 
could  be  revoked  as  to  earnings  from  a  fu- 
ture employment,  since  the  assignor  himself 
then  had  no  interest  therein.  Cox  v.  Hughes, 
102  Pac.  956,  959,  10  Cal.  App.  553  (quoting 
and  adopting  definition  in  Hunt  v.  Rousman- 
nier's  Adm^rs,  21  U.  S.  [8  Wheat]  174.  5  L. 
Ed.  589,  and  citing  and  adopting  Norton  v. 
Whitehead,  24  Pac.  156,  84  Cal.  270,  18  Am. 
St  Rep.  172). 

A  power  of  attorney  given  by  joint  own- 
ers of  laud  to  another  joint  owner  of  the 
■same  land  to  sell  and  convey  it»  which  con- 


veys to  the  attorney  no  interest  in  the  land 
to  be  sold,  is  not  a  ''power  coupled  with  an 
interest"  Gilmer's  Heirs  v.  Veatch,  121  S. 
W.  545,  546.  56  Tex.  Civ.  App.  511  (citing  6 
Words  and  Phrases,  pp.  5478-5480;  8  Words 
and  Phrases,  p.  7758). 

A  power  appointing  an  attorney  to  sell 
all  the  property  of  the  estate  of  a  deceased 
person  belonging  to  the  signers  of  tbe  power, 
and  to  receive  and  distribute  the  proceeds, 
containing  an  express  provision  that  it 
should  be  irrevocable  and  surviye  tfaem  If 
any  of  the  parties  should  die,  did  not  con- 
stitute a  "power  coupled  with  an  interest" 
and  was  therefore  revoked  by  the  death  of 
certain  of  the  grantors  prior  to  the  exercise 
of  the  power.  Weaver  v.  Richards*  108  N. 
W.  382,  389,  144  Mich.  395,  6  L.  R.  A.  (N.  S.) 
855. 

POWER  DAM 

A  "power  dam"  is  one  In  the  immediate 
connection  with  which  water  wheels  are  oper- 
ated. Penobscot  Log  Driving  Co.  v.  West 
Branch  Driving  &  Reservoir  Dam  Co.,  66  AU. 
542,  545,  102  Me.  263. 

POWER  IN  GROSS 

A  power  relating  to  an  estate  or  interest 
given  donee  may  be  either  appendant  or  in 
gross,  being  a  "power  appendant"  when  its 
exercise  overreaches,  affects,  or  destroys  do- 
nee's interest,  and  being  a  "power  in  gross" 
when  the  estate  created  thereby  is  beyond 
and  does  not  affect  the  estate  of  donee.  Co- 
lumbia Trust  Co.  V.  Christopher,  117  8.  W. 
943,  946,  133  Ky.  335. 

POWER  Hr  TRUST 

See  General  Power  In  Trust 

A  "general  beneficial  power"*  granted, 
which  is  one  in  which  no  person  other  than 
the  grantee  has  by  the  terms  of  its  creation 
any  interest  in  its  execution,  may  be  released 
by  such  grantee,  but  a  "power  in  tmst*^  nuiy 
not  be  so  released.  Newton  v.  Hunt,  112  X. 
T.  Supp.  573,  676,  59  Misc.  Rep.  633  (qaodns 
and  adopting  the  definition  in  1  Rev.  St  [let 
Ed.]  pt  2,  art  3,  c.  1,  tit  2,  f  79;  citing 
Chapl.  Express  Trusts  &  Powers,  f  §  545,  096). 

POWER  OF  AI^IENATXON 

See  Suspension  of  Power  of  Alienation. 

The  power  or  right  of  alienation  within 
the  rule  relating  to  restraint  of  snch  power 
or  right,  repugnant  to  a  grant  of  an  estate 
in  fee  simple,  includes  the  power  or  right  to 
dispose  of  property  in  such  manner  as  the 
owners  see  fit  whether  by  direct  gift  by 
settlement  in  trust  or  by  will,  or  by  sale  at 
a  price  to  be  fixed  by  owner  at  private  sak, 
or  by  Pale  at  public  auction,  or  by  lien, 
mortgage,  or  other  means  of  conveyance  or 
by  subjection  to  the  owner's  debts  and  lia- 
bilities, and  it  is  not  given  where  the  owner 
is  forbidden  to  alienate  or  devise  to  any  one 
except  descendants  of  the  testatrix  without 
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the  coD.seDt  of  all  the  descendants  of  full  age 
aud  competent  to  convey  and  devise  real 
property.  Manlerre  v.  Welling,  78  Atl.  507, 
522, 32  R.  1. 104,  Ann.  Gas.  1912C,  1311. 

POWER  OF  CHARTEB   AICEITDICENT 

The  limitation  on  the  **power  of  amend- 
ment of  charters  of  corporations"  may  be 
9ierclsed  to  make  any  alteration  or  amend- 
iient  in  a  charter  granted  that  will  not  de- 
eat  or  Bubstantially  impair  the  object  of 
he  grant  or  any  rights  which  are  vested  nn- 
er  It,  which  the  Legislature  may  deem  nec- 
5sary  to  secure  either  the  object  of  the 
rant  or  any  other  public  right,  not  ex- 
essly  granted  away  by  the  charter  (dt- 
g  Holyoke  Water-Power  Co.  v.  Lyman,  15 
all.  [82  U.  S.]  622,  21  L.  Ed.  140).  "The 
orations  mast  be  reasonable;  they  must 
made  in  good  faith,  and  be  consistent  with 
)  scope  and  object  of  the  act  of  incorpora- 
3.  Sheer  oppression  and  wrong  cannot  be 
icted  under  the  guise  of  amendment  or 
Tatlon."  Fair  Haven  &  W.  R.  Co.  v.  New 
en,  27  Sup.  Ct  74.  77,  203  U.  S.  379,  388, 
L  Ed.  237  (quoting  Shields  V.  Ohio,  95 
I  324,  24  L.  Ed.  860). 

¥ER  OF  BIVESTITUBi: 

See  Reserved  Power  of  Divestiture. 

7ER  OF  8ALB 

is  lien,  see  Lien. 

XR  PLANT 

s  railroad,  see  Railroad — Railway. 

ER     TO    AUDIT,    ADJUST,    AVD 
;£TTXE 

'ower  to  audit,  adjust,  and  settle"  a 
Is  power  to  hear  and  examine  it,  and 
uch  hearing  and  examination  to  allow 
eject  it  as  a  whole,  or  to  allow  it  In 
d  reject  it  In  part  State  ex  rel.  Gil- 
Clausen,  87  Pac-  498,  501,  44  Wash. 

B  TO  IlEFimS  VAOBAMOY 

"power  to  define  vagrancy"  granted 
y  charter  is  simply  the  power  to  de- 
at  shall  constitute  a  vagrant  When 
?  a  city  by  ordinance  declared  that 
on  living  idly,  or  without  any  set- 
e,  or  without  any  visible  means  of 
lawful  occupation  and  employment, 
hegging  or  living  or  frequenting 
sreputable  houses,  should  be  deem- 
ranty  it  in  effect  defined  vagrancy 
ded  for  its  punishment    Nichols  v. 

Pac.  804,  805,  49  Or.  298. 

XO   I^ICJBirSE 

Icense    (Government  Regulation). 

Const,  p.  2,  c.  2,  §  1,  art.  8,  vest- 
7er  to  pardon  offenses,  except  aft- 
>xi    l>y    impeachment,  in  the  Gov- 


ernor, by  and  with  the  advice  of  Council, 
conditional  pardons  or  commutations  or  res- 
pites of  sentence  can  be  granted  only  in  con- 
formity to  the  advice  of  Council ;  the  words 
"power  of  pardoning  offenses"  including  not 
only  absolute  pardons,  but  also  lesser  exer- 
cises of  clemency.  In  re  Opinion  of  the  Jus- 
tices to  the  Governor,  98  N.  B.  101,  210  Mass. 
609. 

POWER  TO  BBGUXiATS  OOKMEBCE 

See  Regulate  Commerce. 

POWER  TO  SELI.  AND  dONVET 

See  Sell  and  Convey. 

POWERS 

See  Execution  of  a  Power;  General  Pow- 
er;  Naked  Power;   Special  Power. 

PRACTICABLE 

See  As  Soon  as  Practicable;  Reasonably 

Practicable;    So  Far  as  Practicable. 
See,  also,  Practical. 

A  direction  to  executors  to  convert  the 
residue  of  testator's  estate  into  money  for 
distribution,  as  soon  as  practicable,  is  Imper- 
ative, though  it  gives  some  discretion  as  to 
the  time  of  sale,  as  to  which  the  executors* 
judgment,  exercised  in  good  faith,  is  conclu- 
sive. An  imperative  power  in  executors  to 
sell  the  residue  of  the  estate  ''as  soon  as 
practicable  *  *  *  having  in  mind  the  in- 
terest of  all  concerned,"  does  not  warrant  its 
compulsory  exercise  though  three  years  have 
elapsedf  though  the  land  could  be  sold  "with- 
out difficulty,"  and  though  the  executors  have 
refused  to  sell  to  beneficiaries  at  the  "fair 
and  reasonable  value"  of  the  property;  the 
will  permitting  purchase  at  the  market 
value  at  testator^s  death  as  valued  by  the 
executors.  Walbridge  v.  Brooklyn  Trust 
Co.,  128  N.  Y.  Supp.  686,  687,  143  App.  Div. 
502. 

As  possible 

"Practicable"  means  capable  of  being 
performed  or  effected  (citing  Words  and 
Phrases,  vol.  1,  p.  529).  Walbridge  v.  Brook- 
lyn Trust  Co.,  128  N.  Y.  Supp.  686,  690,  143 
App.  Div.  502. 

"Practicable"  and  '^practical"  are  defined 
as  that  that  may  be  practiced  or  performed; 
capable  of  being  put  into  practice;  done  or 
accomplished;  feasible.  Joynes  v.  Pennsyl- 
vania R.  Co.,  83  Ati.  318,  320,  234  Pa.  321. 

The  word  "practicable"  does  not  neces- 
sarily mean  *^sslble  of  execution."  An  act 
is  practicable  if  conditions  or  circumstances 
permit  its  performance.  It  is  practicable,  if, 
under  all  the  circumstances,  it  is  feasible; 
If  it  can  be  done  lawfully  with  reasonable 
convenience.  Wilcox  v.  Supreme  Council  of 
Royal  Arcanum,  123  N.  Y.  Supp.  88,  86,  66 
Misc.  Rep.  253. 

The  word  "practicable"  and  the  word 
"possible"  may  and  sometimes  do  have  the 
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same  meaning.  If  here  regarded  as  synon- 
ymous, neither  could  be  construed  to  re- 
quire more  than  the  exercise  of  reasonable 
diligence  In  view  of  all  the  circumstances 
which  might  attend  upon  the  execution  of 
the  work.  It  may  be,  and  often  is,  possible 
to  do  that  which  Is  impracticable.  Where  a 
written  contract  for  the  sale  of  an  engine 
called  for  delivery  "as  soon  as  possible," 
parol  evidence  that  the  seller's  agent  was 
advised  by  the  buyer  of  the  importance  to 
the  buyer  of  the  greatest  expedition  in  ship- 
ping the  engine  by  reason  of  the  harvesting 
season  designated  date  was  admissible  to 
enable  the  court  to  construe  the  quoted 
clause,  and  to  enable  the  jury  to  determine 
whether  the  undertaking  was  performed 
within  the  meaning  of  the  contract  Berry 
Bros.  y.  Fairbanks,  Morse  &  Co.,  112  S.  W. 
427,  428,  61  Tex.  Civ.  App.  558  (quoting  Wil- 
liams V.  Rlttenhouse  &  Embree  Co.,  64  N.  E. 
905,  198  lU.  602). 

The  word  "practicable,"  as  used  in  Acts 
1963,  p.  125,  c.  69,  |  6,  providing  that,  if  any 
street  railroad  company  and  a  railroad  com- 
pany shall  fall  to  agree  to  a  change  of  any 
existing  grade  crossing  to  a  crossing  above 
or  below  grade,  either  company  may  carry 
the  subject  to  a  circuit  or  superior  court, 
and,  if  the  court  shall  find  it  is  "practicable" 
to  change  the  grade  crossing  to  one  above  or 
below  grade,  it  shall  order  that  the  change 
shall  be  made,  is  not  synonymous  with  "pos- 
sible." A  thing  practicable  must  necessarily 
be  possible,  but  a  thing  may  be  possible  that 
is  not  practicable.  It  implies  a  legal  dis- 
cretion, and  the  exercise  of  judgment  based 
upon  the  whole  evidence  of  all  the  facts  that 
affect  the  question  of  practicability  within 
the  usual  and  ordinary  sense  of  the  word. 
Pittsburgh,  O.  O.  &  St  L.  Ry.  Co.  v.  In- 
dianapolis, C.  &  S.  Traction  Co.,  81  N.  E. 
487,  488,  169  Ind.  634. 

"Practicable"  is  defined  as  "that  which 
can  be  put  Into  practice;  possible  of  execution 
or  performance" ;  and  as  "that  which  may  be 
done,  practiced,  or  accomplished ;  that  which 
is  performable,  feasible,  possible."  Chicago 
Civil  Service  Act  (Laws  1895,  p.  87)  §  9,  re- 
quires the  commission  to  provide  for  pro- 
motions on  the  basis  of  ascertained  merit  and 
seniority  in  service  and  examination,  and 
to  provide,  "in  all  cases  where  it  is  'practi- 
cable,' "  that  vacancies  shall  be  filled  by  pro- 
motion. Held,  that  the  quoted  phrase  added 
little  to  the  meaning  of  the  section,  and  took 
little  or  nothing  from  it;  that  if  this  phrase 
was  eliminated  entirely  from  the  statute, 
it  would  mean  substantially  the  same;  that 
in  both  cases  the  vacancies  were  to  be  filled 
by  promotion  if  possible;  and  that,  where 
there  were  at  least  15  persons  ready  and 
willing  to  take  a  promotional  examination 
for  a  higher  position  to  which  they  were 
eligible,  the  commissioners  may  not  deter- 
mine before  such  examination  that  it  is  im- 


practicable to  fill  the  vacancy  by  promotloiL 
People  V.  Errant,  82  N.  B.  271,  274,  229  IlL  56l 

An  instruction  in  an  action  against  t 
street  railroad  for  personal  injuries  that,  If 
defendant  exercised  all  the  care  and  pru- 
dence that  were  reasonably  practicable,  it 
was  not  negligent,  was  erroneous,  In  that 
the  word  "practicable"  means  "capable  of  be- 
ing done  or  accomplished  with  available 
means  or  resources,"  and  includes  the  ele- 
ment of  reasonableness,  what  is  unreasonable 
not  being  practicable,  and  the  qualifying 
word  "reasonably"  renders  the  constmctloD 
confusing  and  liable  to  misconstruction. 
Benjamin  v.  Metropolitan  St  B.  Co.,  151  8. 
W.  91,  96,  245  Mo.  59& 

PRACTICAL 

See,  also,  Practicable. 

"Practicable"  and  "practf  cal**  are  defined 
as  that  that  may  be  practiced  or  performed: 
capable  of  being  put  into  practice ;  done  or 
accomplished;  feasible.  Joynes  v.  Pennsyl- 
vania R.  Co.,  88  Ati.  318,  320,  234  Pa.  32L 

PRAOTICAi;  nfPROTnaCEHT  OF  NAT- 
lOATION 

A  canal  forming  a  deep  water  connection 
between  a  navigable  stream  and  the  sea  va« 
a  "practical  improvement  of  the  navigation" 
of  the  stream,  to  which  a  riparian  owner's 
right  of  the  use  of  the  water  for  IrrigatloD 
was  subservient.  Bigham  Bros.  v.  Fort 
Arthur  Canal  &  Dock  Co.  (Tex.)  91  S.  W. 
848,  858. 

PRAOTIOAi;  RAILROAD  OPERATIVES 

An  instruction  in  an  action  for  injuries 
to  a  passenger  imposing  on  the  carrier  the 
very  high  degree  of  care  and  foresight  of 
skillful,  careful,  and  "practical  railroad  op- 
eratives*.' under  the  same  or  similar  cir- 
cumstances, is  not  different  in  meaning  from 
one  imposing  on  the  carrier  the  obligatioo 
to  use  the  highest  degree  of  care  practicable 
among  prudent  and  sklllfDl  and  ezperlnoed 
men  in  the  same  kind  of  busineas;  there  be- 
ing no  difference  between  "practical  rallrcMul 
operatives"  and  skillful  and  experienced  men. 
A  practical  railroad  operative  must  be  one 
of  experience  in  that  line.  Loftus  y.  Met- 
ropoUtan  St  R.  Co.,  119  S.  W.  942,  944^  2» 
Mo.  470. 

PRACTIOAIXT 

The  word  "essentially,**  as  used  in  tiie 
description  in  letters  patent,  wherein  a  pat- 
ented vessel  is  described  as  "essentially  a 
bowl  with  a  flange,  etc.,  is  used  as  synony- 
mous with  ''practically"  or  substantlallf," 
and  not  in  the  sense  that  this  precise  bowl 
shape  is  indispensable.  Electric  Candy  Ma- 
chine Co.  V.  Morris,  156  Fed«  072,  874. 

PRACTIOAIXT  IMP088IBI.E 

The  word  'Impossible"  is  defined  in  tbe 
Standard  Dictionary  as  Impracticable  in  tte 
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nature  of  the  case."  The  phrase  "practically 
impossible"  expresses  only  that  meaning 
which  would  be  ascribed  to  the  word  "Impos- 
sible" standing  alone,  and  does  it  with  exact- 
ness and  aptitude.  Glevenger  y.  Matthews 
(Ind.)  75  N.  EL  836,  837. 

PBACTIOALLT  SETTLES 

The  phrase  ''practically  settles,**  a^  used 
in  the  statute  providing  that,  when  the  judg- 
ment of  the  Court  of  Civil  Appeals  reversing 
a  judgment  **practically  settles  the  case,"  the 
Supreme  Court  may  review  the  same,  etc., 
is  broad  enough  to  embrace  all  cases  in  which 
the  practical  effect  of  the  reversal  is  to  final- 
ly  determine   the    rights    of    the    parties. 
Thus,   where  the    Judgment   plaintiff    died 
pending  the  appeal  and  before  the  decision  of 
Court  of  Civil  Appeals,  and,  because  of  his 
death,  the  reversal  of  the  judgment  abated 
the  action,  the  decision  settled  the  case  so  as 
'o  give  the  Supreme  Court  Jurisdiction  on  a 
vrit  of  error  under   the  statute.    Ellis  v. 
brooks,  102  S.  W.  94,  95,  101  Tex.  59L 

•RAOTIOAIXY  VSEIiESS 

See  Useless. 

RACTICE 

See  Malpractice. 
Habit 

A  question  asked  an  applicant  for  fra- 

rnal  insurance,  **What  is  your  daily  prac- 

e  in  regard  to  the  use  of    ♦    ♦    ♦    llq- 

rs?"     calls  for  information  aa  to  whether 

}  applicant  has  a  liquor  habit  to  the  extent 

being  a  daily  habit,  and  where  he  has 

such  habit,  an  answer  to  that  effect  is 

thful,   though  at  times  he  drank  to  ex- 

s;     the   word   "practice,"   when   used  in 

nectlon  with  the  word  "dally,"  suggesting 

Idea  of  doing  a  thing  regularly,  and  sig- 

ing  a  habit  or  regular  conduct.    Keatley 

Srand    Fraternity,    78   AtL    874,   875,    2 

ce  (Del.)  267. 

ICTICE   (In  Law) 

See,  also.  Procedure. 

All  that  relates  to  the  manner  and  time 
hicli  a  case  shall  be  conducted  and  tried 

its  inception  to  final  Judgment  and  exe- 
n  Is  generally  embraced  under  the  title 
practice."     Loeb  v.  Loeb,  103  Pac.  570, 

24  Okl.  384.  (Quoting  Words  and 
ses,  vol.  6,  p.  5486.) 

n  a  statute  entitled,  "An  act  in  regard 
actice  in  courts  of  record,"  the  word 
tice'*  is  used  as  a  general  term,  cover- 
odes  of  trial  and  review  of  Judgments 
ransrers  from  one  court  to  another. 
i  V.  Cosmopolitan  Fire  Ins.  Co.,  92  N. 
;  924,   246  111.  442. 

.    an  ACt   regulating  the  ascertainment 

ipens&tion  for  property  condemned  for 

use,   providing  that  the  practice  pre- 


scribed by  the  act  shall  supersede  existing 
practice  in  condemnation  cases  except  in 
cases  of  the  taking  of  land  for  public  im- 
provement where  a  payment  of  award  and 
damages  Is  authorized  to  be  set  off  against 
benefits,  the  word  "practice"  was  used  as 
synonymous  with  "procedure,"  and  hence  In- 
cludes the  tribunal  as  well  as  the  conduct 
of  matters  before  it  Morris  v.  Board  of 
Police  CJom'rs  of  CJity  of  Newark,  62  Atl. 
1006,  1006,  73  N.  J.  Law,  268. 

A  statute  providing  that  no  act  of  the 
General  Assembly  shall  affect  pending  suits, 
but  excepting  from  its  provisions  acts  re- 
lating to  "practice  in  courts,"  is  broad  enough 
to  include  within  the  exception  all  matters 
of  Judicial  procedure.  Where  a  statute  pro- 
vided that  in  case  of  the  decease  of  a  Judge 
of  the  Supreme  Court  any  Judge  could  allow 
or  amend  exceptions  in  a  case  tried  by  such 
deceased  Judge,  a  party's  right  to  a  new  trial 
under  the  law  as  it  stood  at  the  time  of  the 
trial,  because  of  the  death  of  the  Judge  with- 
out settling  or  signing  the  bill  of  exceptions, 
was  not  a  vested  right,  and  the  statute  ap- 
plied to  causes  pending  when  it  took  effect 
Johnson  v.  Smith,  62  AtL  9,  10,  78  Vt  145, 
2  L.  R.  A.  (N.  S.)  1000. 

Coats 

Rev.  St  1908,  |  3226,  provides  that  every 
person  desiring  to  change  the  point  of  diver- 
sion of  water  from  any  of  the  streams  of  the 
state  shall  present  a  petition  to  the  district 
court  from  which  the  original  decree  issued, 
and  that  the  "practice  and  procedure"  on  all 
petitions  shall  be  the  same  as  if  the  petition 
were  for  an  original  statutory  decree,  etc. 
Section  3300  provides  for  the  payment  by 
counties  of  the  costs  of  reference,  in  a  gen- 
eral adjudication  of  the  priorities  of  rights 
to  the  use  of  water  for  irrigation,  out  of  the 
treasury  of  the  county  In  which  the  water 
district  lies.  Held,  that  the  terms  "practice" 
and  "procedure,"  as  used  in  section  3226, 
related  to  the  legal  rules  directing  the  man- 
ner of  bringing  parties  into  court  and  the 
method  of  the  court  after  they  are  brought 
in,  in  hearing,  dealing  with,  and  disposing 
of,  matters  in  dispute  between  them,  and 
had  no  reference  to  costs,  so  that  such  sec- 
tions did  not  authorize  Imposition  of  costs 
on  a  county  of  proceedings  by  petitioner  to 
change  the  point  of  his  diversion,  which  in- 
volved a  mere  private  dispute,  in  which  the 
county  was  not  interested.  Board  of  Com'rs 
of  Jefferson  County  v.  Reno,  124  Pac.  582, 
583,  53  Colo.  217  (citing  6  Words  and  Phrases, 
p.  5486). 

Chans*  of   Tenne 

Proceedings  to  secure  a  change  of  venue 
are  within  the  words  "practice  and  proce- 
dure" in  a  statute  providing  that  civil  ac- 
tions and  proceedings  In  municipal  courts 
shall  be  commenced  and  conducted  as  pre- 
scribed by  the  statute  regulating  the  practice 
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and  procedure  In  district  courts.    Clark  v. 
Baxter,  108  N.  W.  838,  839,  98  Minn.  256. 

The  word  "practice,"  as  applied  to  pro- 
cedure, including  pleading,  evidence,  and  prac- 
tice, means  those  legal  rules  which  direct  the 
course  of  proceeding  to  bring  parties  Into  the 
court,  and  the  course  of  the  court  after  they 
are  brought  in.  A  law  which  alters  the  legal 
rules  of  evidence  or  receives  less  or  different 
testimony  than  the  law  requires  at  the  time 
of  the  commission  of  the  offense,  or  applies 
different  rules  for  the  conduct  of  the  trial  of 
the  case,  is  an  ex  post  facto  law  because 
changing  the  procedure.  State  ex  rel.  Sims 
V.  Caruthers,  98  Pac.  474,  478,  1  Okl.  Or.  428. 

PBACTIOE  A  OAIXINO 

To  practice  a  calling  does  not  mean  the 
exercise  of  a  calling  on  the  isolated  occasion, 
but  its  frequent  or  habitual  exercise.  State 
V.  Cotner,  127  Pac.  14,  87  Kan.  864,  42  L.  R. 
A.  (N.  S.)  768. 

PRACTICE  OF  BENTISTBY 

'Tractice  of  dentistry,"  as  used  in  Act 
Wash.  March  18,  1891  (Laws  1891,  p.  314,  c. 
152),  providing  that  any  person  or  persons 
seeking  to  practice  dentistry  in  the  state  or 
to  own,  operate,  or  cause  to  be  operated  or 
to  run  or  manage  a  dental  office  or  place  for 
the  practice  of  dentistry  in  the  state,  etc., 
is  clearly  distinguished  from  the  expression 
to  **own,  operate,  or  cause  to  be  operated,"  or 
to  "run  or  manage  a  dental  office  or  place  for 
the  practice  of  dentistry,"  as  used  in  such 
act.  Such  act,  in  so  far  as  it  requires  ex- 
amination by  and  a  license  from  a  dental 
board  before  one  may  own,  run,  or  manage  a 
dental  office  as  distinguished  from  the  ac- 
tual practice  of  dentistry,  is  not  a  proper 
exercise  of  the  police  power.  State  v.  Brown, 
79  Pac.  635,  636,  37  Wash.  97,  68  L.  R.  A. 
889,  107  Am.  St  Rep.  798. 

Where  it  was  shown  that  defendant, 
while  maintaining  a  dental  office,  agreed  to 
make  a  new  mouth  plate  for  a  certain  price, 
and  that,  in  order  to  fit  the  plate,  he  extract- 
ed a  tooth  and  took  an  impression  for  the 
plate,  and  collected  a  sum  on  account,  this 
constituted  the  practice  of  dentistry  within 
Ballinger's  Ann.  Codes  &  St.  §  3032  (Piercers 
Code,  §  4475),  prohibiting  such  practice  with- 
out a  license,  and  It  was  immaterial  that  de- 
fendant stated  that  he  made  no  independent 
charge  for  extracting  the  tooth.  State  v. 
Thompson,  94  Pac.  667,  668,  48  Wash.  683. 

Evidence  that  one  who  had  no  license  to 
practice  dentistry  cleaned  teeth,  examined 
them  to  give  an  estimate  of  the  cost  of  re- 
pairs, and  sounded  and  picked  them,  was 
sufficient  to  Justify  a  conviction  for  "practic- 
ing dentistry"  without  a  license.  State  v. 
Sexton,  79  Pac.  634,  635,  37  Wash.  110. 

Pub.  Acts  1907,  c.  249,  provides  that  no 
person  shall  engage  in  the  practice  of  dentis- 


try unless  such  person  shall  have  first  ob- 
tained a  license  from  the  dental  comiiiisBion- 
ers,  and  that  the  unlawful  practice  of  dentis- 
try for  each  week  shall  be  a  separate  of- 
fense. Held,  that  performing  a  doital  opera- 
tion did  not  constitute  engaging  in  the  prac^ 
tice  of  dentistry  within  such  act,  and  hence 
the  fact  that  an  employ^  in  the  office  of  a 
licensed  dentist,  who  was  not  himself  a  li- 
censed dentist  filled  a  tooth  for  a  patron  and 
thereafter  collected  a  fee  which  he  paid  over 
to  his  employer,  did  not  constitute  practidDf 
dentistry  without  a  license.  State  y.  Faatz, 
76  AU.  295,  296,  83  Ck)nn.  800. 

Sess.  Laws  Wash.  1893,  c.  05,  p.  90,  {  4, 
provides  that  any  person  who  desires  to 
practice  dentistry  shall  file  his  application 
and  take  an  examination  before  the  board  of 
dental  examiners,  provided  that  persons 
might  be  admitted  to  examination  who  were 
not  graduates  of  dental  colleges,  on  satis- 
factory evidence  of  having  been  engaged  in 
the  practice  of  dentistry  for  10  years  prior 
to  the  application  for  examination.  By  Laws 
1901,  p.  314,  c.  152,  I  1,  section  4  of  the  act 
of  1893  was  amended  by  omitting  the  proviso 
therein,  and  inserting,  "provided  this  section 
shall  not  apply  to  persons  engaged  In  the 
practice  of  dentistry  at  the  time  of  the  pas- 
sage of  this  act  who  are  bona  fide  dtixens  of 
the  state.*'  Held  that  where  relator,  who 
was  not  a  graduate  of  a  dental  college,  and 
who  had  never  attended  lectures  therein,  and 
did  not  hold  a  diploma,  had  been  engaged  for 
five  years  prior  to  the  amendment  of  1901 
in  the  practice  of  dentistry,  without  legal 
authority,  he  was  not  entitled  to  registration 
as  a  bona  fide  citizen  engaged  in  the  practice 
of  dentistry  under  the  section  as  amended. 
State  ex  rel.  Smith  v.  Board  of  Dental  Ex- 
aminers, 72  Pac.  110,  111,  31  Wash.  492. 

PRAOTIOE  OF  IiAW 

As  business,  see  Business. 

As  lawful  business,  see  Lawful  BnslnesB. 

The  "practice  of  law"  is  not  limited  to 
conduct  of  cases  in  court,  hut  in^dades  per- 
sons acting  professionally  In  legal  formalities, 
negotiations,  or  proceedings  by  authority  of 
their  client,  and  one  prohibited  from  actlnr 
as  attorney  by  a  judgment  of  disbarmoit 
practiced  in  violation  thereof  by  contracting. 
for  a  fee,  to  obtain  release  of  one  sentenced 
to  the  workhouse  and  serving  sentence,  and 
endeavoring  to  induce  the  magistrate  to  dis- 
charge the  prisoner  on  payment  of  a  fine, 
though  the  same  services  might  have  been 
rendered  by  one  not  a  lawyer.  In  re  Duncan. 
65  S.  E.  210,  211,  83  S.  0.  186,  24  L.  R.  A. 
<N.  S.)  750,  18  Ann.  Cas,  667. 

A  justice  of  the  peace  who  practices  law 
in  any  of  the  courts  of  the  county  wherein 
he  holds  his  office  is  guilty  of  a  misdemeanor 
under  Code,  §  27.  To  constitute  a  **practiclng 
of  law,"  within  the  prohibition  of  the  statute, 
it  is  necessary  that  the  person  charged  wttli 
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Jts  violation  shall  have  customarily  or  habit- 
ually held  himself  out  to  the  public  as  a 
lawyer,  or  that  he  demanded  compensation 
for  his  services  as  such ;  and  the  fact  that  on 
one  occasion  he  acted  as  an  attorney  may  be 
cousidered  in  determining  whether  he  prac- 
tised, but  it  is  not  conclusive.  State  v. 
Bryan,  4  S.  B.  522,  98  N.  C.  644,  647. 

PBAOTIOE  OF  ICBDICnfi: 

As  business,  see  Business. 

Code  Iowa,   §  2579,  provides  that  any 
person  shall  be  held  as  "practicing  medicine** 
or  to  be  a  "physician,"  who  shall  publicly 
profess  to  be  a  physician  and  assume  the 
dtitles  of  that  profession,  or  who  shall  make 
a  practice  of  prescribing  or  of  prescribing 
and  furnishing  medicine  for  the  sick,  or  who 
shall  publicly  profess  to  cure  or  heal.    Sec- 
tion 2580  provides  that  any  person  who  shall 
practice  medicine  in  the  state  without  having 
jOrst  obtained  and  filed  for  record  the  required 
certificate  shall  be  punished,  etc.    An  indict- 
ment was  in  two  counts,  in  the  first  of  which 
defendant  was  charged  with  publicly  profess- 
ing to  cure  and  heal  persons  without  having 
filed  for  record  a  certificate  from  the  State 
Board  of  Medical  Examiners  conferring  on 
him  the  right  to  practice  medicine,  and  as  a 
pbysician,  publicly  professing  to  cure  or  heal, 
and  In  the  second  count  was  charged  with 
publicly  professing  to  be  a  physician  and  un- 
lawfully assuming  the  duties  of  the  profes- 
sion, without  having  filed  for  record  such  cer- 
tificate.    Held,  that  the  indictment  was  not 
subject  to  the  objection  of  duplicity ;  the  acts 
charged  not  being  stated  as  separate  offenses, 
but  as  contemporaneous  acts,  which,  when 
construed  together,  constituted  the  practice 
of  medicine.    State  v.  Yates,  124  N.  W.  174, 
175,  146  Iowa,  332. 

One  may  "practice  medldne''  without 
prescribing  drugs  or  other  substances  to  be 
used  as  medicines,  and  one  may  do  It  in  other 
ways  than  those  practiced  as  a  part  of  their 
respective  systems,  by  either  osteopaths, 
pharmacists,  clairvoyants,  or  persons  practic- 
ing hypnotism,  magnetic  healing,  mind  cure, 
etc. ;  and  on  a  trial  for  violatlDg  Rev.  Laws, 
c.  76,  §  8,  by  practicing  medicine  without  being 
lawfully  authorized  to  do  so,  the  court  prop- 
erly refused  to  charge  the  Jury  to  find  that 
one  may  practice  medicine  without  necessa- 
rily prescribing  a  substance  to  be  used  as  a 
medicine.  Commonwealth  v.  Jewelle,  85  N. 
K.  858,  859,  199  Mas&  558. 

Tbe  use  of  the  expression  "practicing 
medicine^'  to  mean  the  art  of  healing  is  by  no 
means  new,  but  Is  rather  a  return  to  the  orig- 
inal meaning  of  the  word  **medical."  The 
pbrase  may  be  properly  used  by  the  Legisla- 
ture as  one  under  which  to  group  healing 
methods  of  all  kinds,  and  Is  broad  enough  to 
Include  a  person  who  claims  to  be  a  practi- 
tioner of  a  system  of  drugless  healing.  Terri- 
tory ▼.  Newman,  79  Pac.  706,  707,  13  N.  M. 
96.  68  1j.B^  a.  783. 


A  person  publicly  professes  to  heal.  In 
announcing  to  the  public  generally  his  skill 
in  the  art  of  healing,  and  is  guilty,  under 
Code,  I  2580,  if  without  a  certificate  and  not 
within  the  statutory  exceptions,  and  this  is 
done  for  the  purpose  of  treating  those  who 
may  engage  his  attention,  without  proof  that 
he  has  actually  undertaken  to  do  so.  State 
V.  Heath,  101  N.  W.  429,  430, 125  Iowa,  685. 

The  prescribing  of  a  remedy,  in  a  single 
instance,  for  another,  Is  not  "practicing  medi- 
cine*' within  a  statute  providing  that  any  per- 
son shall  be  regarded  as  practicing  medicine 
who  shall  repeatedly  prescribe  for  the  use  of 
any  person  or  persons  any  medicine  for  the 
cure  or  relief  of  any  bodily  disease.  Foo 
Lun  V.  State,  106  S.  W.  946,  84  Ark.  475. 

Under  Laws  1903,  p.  61,  c.  40,  regulating 
the  practice  of  medicine,  such  practice  consists 
either  in  opening  an  office  for  practice,  or  an- 
nouncing a  general  willingness  to  treat  the 
sick  or  suggesting,  prescribing,  or  directing 
for  the  use  of  any  specified  person  drugs,       . 
medicines,  or  other  agencies  for  the  cure  of   •  j 
mind  or  body,  haxlfif  receljcedy^or  with  intoat 
to  receive  compensation  therefor.    Territory     / 
V.  Lotspeich,  94  Pac.  1025,  1026,  14  N.  M.     / 
412.  ' 

**The  'practice  of  medicine*  as  ordinarily 
and  popularly  understood  has  relation  to  the 
art  of  preventing,  curing,  or  alleviating  dis- 
ease or  pain.  It  rests  largely  on  a  knowledge 
of  anatomy,  physiology,  and  hygiene.  It  re- 
quires a  knowledge  of  disease.  Its  anatomical 
and  physiological  features,  and  Its  causative 
relations.  Popularly,  it  consists  in  the  dis- 
covery of  the  cause  and  nature  of  disease, 
and  the  administration,  or  the  prescribing  of 
treatment  therefor.**  One  who  diagnosed  his 
patient's  diseases  by  a  microscopic  examina- 
tion of  a  drop  of  blood,  and  treated  them  by 
placing  them  under  the  rays  of  electric  arc 
lights,  and  also  incidentally  prescribed  cer- 
tain medicines  for  which  prescriptions  he 
made  no  charge  "practiced  medicine,"  within 
Acts  1901,  p.  116,  c.  78,  prohibiting  the  prac- 
tice of  medicine  without  a  license,  and  pro- 
viding that  any  person  shall  be  regarded  as 
practicing  medicine  who  shall  treat,  or  pro- 
fess to  treat,  operate  on,  or  prescribe  for,  any 
physical  ailment  of  another.  O'Neil  v.  State, 
90  S.  W.  627,  631,  115  Tenn.  427,  3  L.  B.  A. 
(N.  S.)  762. 

The  words  ''practice  of  medidne,*'  as 
used  in  Gen.  Laws  1896,  c.  166,  requiring  au- 
thority to  practice  medicine,  must  be  constru- 
ed to  relate  to  the  practice  of  medicine  as  or- 
dinarily and  popularly  understood.  In  a  pro- 
secution for  practicing  medicine  without  au- 
thority, it  appeared  that  defendant  had  ad- 
vertised that  "Dr.  H.  (defendant)  has  opened 
ofiBces  at  88  W.  street,  for  the  practice  of  der- 
matology and  physical  education.  In  the  cure 
of  every  and  all  manner  of  disease  on  the  in- 
side or  outside  of  the  hunum  body" ;  that  he 
was  also  authorized  by  law  to  teach  this 
science  of  healing;  that  he  had  cured  certain 
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diseases;  "consaltatioii  and  adylce  freer  the 
only  charge  is  for  Electro-Magnetic  Nerve 
Food  and  work  done."  Witnesses  testified 
that  they  or  their  friends  had  consulted  said 
H.,  been  examined  by  him,  had  been  given 
treatments  by  being  rubbed  with  the  nerve 
food,  and  had  purchased  quantities  of  it  and 
had  paid  him  for  the  treatments  and  medi- 
cine. Defendant  admitted  that  he  had  no 
certificate  or  medical  education,  but  showed 
a  certificate  of  incorporation  to  himself  and 
certain  persons  for  the  purpose  of  promoting 
and  teaching  dermatology  and  physical  edu- 
cation, aiding  and  caring  for  sick,  etc.,  and 
admitted  that  he  had  sold  a  so-called  nerve 
food,  and  had  applied  it  to  patients.  Held, 
that  the  evidence  showed  that  defendant  had 
'^practiced  medicine"  in  violation  of  Gen. 
Laws  189C,  c.  165,  as  amended  by  Pub.  Laws 
1901,  p.  336,  c.  926.  State  ▼.  Heifeman, 
65  AtL  284,  287,  28  R.  I.  20. 

Any  person  who  shall  prescribe  or  recom- 
mend for  a  fee,  for  like  use,  any  drug  or 
medicine  or  perform  any  surgical  operation 
for  the  cure  of  any  bodily  Infirmity,  shall 
be  regarded  as  'practicing  medidne."  State 
V.  Gotner,  127  Pac.  1,  87  Kan.  864,  42  L.  R. 
A.  (N.  S.)  768  (citing  Laws  1908,  a  63,  f  1). 

An  agreement  '*to  nurse"  an  adult  Im- 
plies that  the  object  of  the  care  is  sick,  and 
means  much  more  than  mere  watchfulness^ 
and  contemplates  such  care  and  attention  of 
the  person  as  will  conduce  to  the  comfort 
and  hasten  the  recovery  of  the  patient;  but 
the  practice  of  medldne,  within  the  statute 
regulating  its  practice,  implies  not  only  the 
knowledge  of  the  professional  nurse,  but  im- 
plies much  more,  and  includes  the  application 
of  medical  knowledge  of  disease,  and  the  loss 
of  health,  and  hence  an  agreement  to  nurse  a 
person  during  his  lifetime  in  consideration  of 
the  devise  of  the  patient's  property  is  not  an 
agreement  to  practice  medicine  without  a 
license  prohibited  by  the  statute,  so  as  to  pre- 
vent specific  performance  of  the  contract 
Oswald  V.  Nehls,  84  N.  B.  619^  622, 233  IlL  438. 

The  act  regulating  the  practice  of  medi- 
cine (Sess.  Laws  1889-90,  p.  119,  |  8^  as 
amended  by  Laws  1901,  p.  50,  c.  42)  forbids 
the  practice  of  medicine  or  surgery  within 
the  state  without  the  license  required  by  the 
act,  and  provides  that  any  person  shall  be 
deemed  as  practicing  within  the  act  who 
shall  have  and  maintain  an  office  or  place  of 
business  with  his  or  her  name  and  the  words 
"Physician"  or  ''Surgeon,"  '"Dr.,"  "M.  D.." 
or  ''M.  B."  in  public  view,  or  shall  assume  or 
advertise  the  title  of  ''Dr.'*  or  any  title  which 
shall  tend  to  show  that  the  person  ^JMqiiniTig 
or  advertising  the  same  is  a  lawful  prac- 
titioner of  any  of  the  hxanches  of  medicine 
or  surgery  under  the  laws  of  this  state.  De- 
ftodant  maintained  an  office  in  front  of  and 
on  the  doors  of  which  he  caused  his  name  to 
be  lettered  with  the  words  "Physician"  and 
''Dr.**'  and  published  an  advertisement  in  a 


daily  newspaper  in  which  lie  used  the  ttOit 
'l>r.*'  before  his  name.  Held,  tliat  d^oidanl 
had  violated  the  act  relating  to  the  practice 
of  medicine,  although  in  his  use  of  tlie  word 
''physician"  he  prefixed  the  words  "osteo- 
pathic and  magnetic,"  or  the  word  ''dmg- 
less."  State  v.  PoUman,  98  Paa  88»  91«  61 
Wash.  110. 

Medical  Law,  Laws  1907,  p.  630,  c.  844 
1 1,  subd.  7,  provides  that  a  person  practiceB 
medicine  within  the  meaning  of  that  act  who 
holds  himself  out  as  being  able  to  diagnose, 
treat,  operate,  or  prescribe  for  any  human 
disease,  pain,  injury,  deformity,  or  physical 
condition,  and  section  2  (page  637)  provide 
that  no  person  shall  practice  medicine  unless 
registered  or  licensed,  as  therein  provided. 
Section  15  (page  646)  makes  any  person,  not  a 
registered  physician,  who  shall  advertise  to 
practice  medicine,  guilty  of  a  misdemeanor. 
Statutory  Construction  Law,  Laws  1892,  p^ 
1486,  c.  677,  I  1,  provides  that  that  chapter 
is  applicable  to  every  statute,  unless  its  gen- 
eral object  or  the  context  or  other  provision 
at  law  Indicates  that  a  diflferent  meaning  or 
application  is  intended  than  that  required  to 
be  given  by  that  chapter,  and  section  6  (page 
1487)  provides  that  the  word  "person"  In- 
cludes a  corporation.  Held,  that  the  medical 
law  applies  to  all  persons,  natural  or  arUfi- 
dal,  and,  since  under  it  a  corporation  never 
could  become  legally  authorized  to  practice 
medicine,  having  advertised  to  practice  the 
corporation  is  guilty  of  a  violation  of  sec^ 
tion  15u  People  v.  John  H.  Woodbury  Der- 
matological  Institute,  109  N,  x.  Sappu  578^ 
853»  124  App.  Div.  877. 

The  term  "practlc3ng;''  as  applied  tD 
medicine,  indicates  the  pursuit  of  sadi  busi- 
ness, and  the  fact  that  one  is  pursuing  soch 
business  may  be  prov^i  by  a  sini^e  ad,  or 
by  a  series  of  acta.  An  indictment  for  un- 
lawfully practicing  medicine  without  a  U> 
cense  covers  all  special  instances  oocvning 
prior  to  the  indictmoit  in  the  partlcalar 
venue,  going  to  sustain  the  main  diaisie;  aqd 
h«Koe  the  state  cannot  be  compelled  to  dect 
to  stand  on  any  special  instance  testifled  Is 
by  witnesses  for  the  prosecution.  Pajne  v. 
States  79  a  W.  1025, 1027,  112  I^nn.  587. 

One  who  claimed  the  power  to  discover 
and  remove  the  cause  of  disease  so  as  to  give 
nature  a  chance^  to  do  which  he  professed  to 
stop  the  leaks  in  the  nervous  system,  and  re- 
pair the  damages  done,  by  rest  and  dietetics, 
announcing  himself  as  a  graduate  of  a  unique 
medical  school  and  as  master  medisnlc  of 
the  human  body  who  would  remove  tbe  organ 
if  not  working  well  or  if  thoe  was  ptessnie 
on  a  nerve  causing  pain,  claiming  Us  aystem 
gave  a  permanent  cure  in  difficult  <linrsws> 
and  that  he  proved  his  systen  by  gettfag 
good  results  among  those  who  had  titod  ottier 
systems,  was  "practicing  medidne**  witiiia 
(>>de,  S  2579,  prohibiting  any  person  to  piac^ 
Uce  medicine  without  a  certlflcatSi    ftats  ▼• 
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Wilhlte,  109  N.  W.  730, 732, 132  Iowa,  226, 11 

Ann.  Cas.  1^. 

Under  the  proyision  of  Code,  f  2579,  that 
one  shall  be  held  aa  **practlclng  medicine" 
who  shall  make  a  practice  of  presciibing  or 
prescribing  and  furnishing  medicine  for  the 
sick,  where  it  appeared,  in  a  prosecution  un- 
der Code,  f  2580,  prohibiting  practicing  medi- 
cine without  a  certificate  of  the  board  of 
medical  examiners,  that  accused  was  catering 
to  the  patronage  of  the  sick  who  were  asking 
relief  from  their  ills  and  assured  them  of  her 
ability  to  help  them,  and  supplied  them  with 
her  alleged  appropriate  remedies^  giving  in- 
stmctlons  for  their  application  or  use,  though 
she  was  careful  to  call  the  article  she  sup- 
i)lled  "tissue  food,**  instead  of  medidne,  a 
charge  that  if  accused,  after  diagnosing  a 
jaae,  undertook  to  determine  for  a  sick  per- 
on  applying  to  her  the  character  of  the  med- 
cine  best  suited  for  the  ailment,  such  act 
rouid  be  prescribing   medicine  within  the 
leaning  of  the  statute,  was  correct  so  far  as 
;  went,  and  was  not  prejudicial  to  accused, 
tate  V.  Bresee,  114  N.  W.  45,  47,  137  Iowa, 
r3,  24  L.  R.  A.  (N.  S.)  103. 

In  a  prosecution  for  practicing  as  a  phy- 
;ian  without  a  license,  an  instruction  defln- 
?  **practlcing  medicine"  as  "Any  person 
all  be  regarded  as  'practicing*  within  the 
waning  of  the  act  who  shall  append  the 
Cers  'M.  D.'  or  'M.  B.*  to  his  or  her  name, 
for  a  fee  prescribe,  direct  or  recommend 
the  use  of  any  person  any  drug  or  medi- 
e  or  other  agency  for  the  treatment,  cure 
relief  of  any  wound,  fracture  or  bodily  in- 
f,  infirmity  or  disease,"  was  approved  on 
lew.  State  y.  Oredson,  105  N.  W.  188, 189, 
vlinn.  509. 

Wbere  licensed  physicians  form  a  corpo- 
>D,  the  making  of  contracts  and  fumish- 
services  of  licensed  physicians  thereun- 
is  not  a  violation  of  Comp.  St  1001,  c. 
!  7,  forbidding  the  practice  of  medicine 
out  a  license.  State  Electro-Medical  In- 
te  V.  State,  103  N.  W.  1078, 1079,  74  Neb. 
2  Ann.  Cas.  673. 

n  a  prosecution  for  "practicing  medi- 
vrlthout  a  license,  it  was  held  that  one 
visited  the  sick,  diagnosed  their  ail- 
{,  furnished  medicine  for  their  cure, 
rla-ims  against  the  estates  of  some  of  his 
its  for  medical  services  rendered,  and 
the  county  to  recom];>ense  him  for 
ig  a  ''county  charge^'*  was  a  "practi- 
'  within  the  definition  of  Code,  |  2679, 
lug  that  ''any  person  shall  be  held  as 
ring  medicine,  *  *  *  or  be  held  a 
ixftn,  iiritliin  the  meaning  of  this  chapter, 
1.3.11  publicly  profess  to  be  a  physician 
*  and  assume  the  duties  or  shall 
1  practice  of  prescribing  and  furnish- 
dicine  for  the  sick,  or  who  shall  pub- 
rofess  to  cure  or  heal,"  etc.  State  ▼. 
,    XXQ  N*  W.  463»  484,  465,  133  Iowa, 


In  a  prosecution  for  practicing  medicine 
without  a  license,  evidence  that  accused  had 
a  sign  on  his  door,  ''Dr.  H.  M.  Blumenthal," 
was  admissible.  State  v.  Blumenthal,  125  S. 
W.  1188,  141  Mo.  App.  502. 

One  practiciQg  medicine  in  violation  of 
Pub.  Acts  1899,  p.  370,  No.  237,  providing  that 
aU  persons  practicing  medicine  and  all  who 
shall  wish  to  begin  the  same  shall  make  ap- 
plication for  a  certificate,  is  required  to  apply 
for  a  certificate  under  the  amendatory  act 
(Pub.  Acts  1903,  p.  270,  No.  191),  providing 
that  all  persons  "who  wish  to  begin  the  prac- 
tice of  medicine**  shall  apply  to  the  board  of 
registration  for  a  certificate  of  registration. 
Hooper  v.  Batdorff,  104  N.  W.  667,  141  Mich. 
353. 

The  phrase  "physicians  practicing,"  in  a 
requested  instruction  in  a  malpractice  case 
that,  if  defendants  possessed  such  skill  as  is 
ordinarily  possessed  by  "physicians  practic- 
ing" in  the  same  line  in  similar  localities,  and 
that  in  treating  plaintifTs  case  they  used  or- 
dinary care  in  exercising  such  skill,  the  ver- 
dict must  be  for  them,  means  only  such  phy- 
sicians as  are  ordinarily  recognized  as  repu- 
table physicians,  and  the  refusal  to  give  it 
cannot  be  Justified  on  the  ground  that  the 
phrase  is  too  indefinite,  and  may  Indnde 
quacks.  McBride  v.  Huckina,  81  AtL  528, 
531,  76  N.  H.  206. 

OUropraetlo 

One  advertising  himself  as  a  chiropractic 
and  undertaking  to  heal  persons  according  to 
that  system  by  manipulating  the  spine  of  the 
patient  practices  as  a  physician  within  Ck>de, 
§  2579,  defining  who  shall  be  deemed  practic- 
ing as  a  physician.  State  v.  Corwin,  131  N. 
W.  669,  660,  151  Iowa,  420. 

One  who  practices  as  a  chiropractic  and 
who  requires  a  patient  to  remove  her  street 
clothing  for  the  treatment  and  to  put  on  a 
kimono,  and  who  diagnosed  the  patient's  ali- 
ments with  aid  of  a  vibrator,  and  who  manip- 
ulates the  supposedly  diseased  parts,  and 
who  prescribes  a  diet  for  the  patient,  and 
who  collects  a  fee,  and  who  advises  the  pa- 
tlenl^to"  return  for  further  manipulation, 
* 'practices  a  system  of  treatment  of  the  sick," 
within  Rem.  &  BaL  Code,  f  8400,  prohibiting 
the  practicing  of  medicine  without  a  license. 
State  V.  Gr^ner,  114  Pac.  897,  899,  63 
Wash.  46. 

Under  Kirby's  Dig.  f  5241,  which  pro- 
vides that  the  practice  of  medicine  without  a 
license  shall  be  a  misdemeanor,  and  section 
5243,  defining  the  practice  of  medicine  as  pre- 
scribing or  directing  the  use  of  any  "drug  or 
medicine  or  other  agency"  for  the  treatment 
of  Injury  or  disease,  the  general  term  "agen- 
cy" must  be  construed  with  reference  to  the 
terms  of  the  statute  which  precede  it,  under 
the  doctrine  of  statutory  construction  of 
ejusdem  generis,  and  will  be  limited  to  agen- 
cy of  like  nature  and  quality,  to  dni&;s  or 
medicine^  as  desigpated  by  particular  worda^ 
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SO  that  an  indictment  for  prescribing  and  di- 
recting an  agency,  commonly  known  as  **cMr- 
opractics/'  being  a  system  of  band  manipula- 
tion, and  not. a  drug  or  medicine,  or  similar 
agency,  does  not  charge  an  offense  within 
the  definition  of  the  "practice  of  medicine," 
and  hence  is  insufficient  as  not  charging  a 
public  ofTense.  State  v,  Gallagher,  143  S.  W. 
98-100,  101  Ark.  593,  38  L.  R.  A.  (N.  S.)  328. 

ClirlstlaiL  Soienoe 

The  act  regulating  the  practice  of  medi- 
cine in  the  state  of  Ohio  provides  that  any 
person  shall  be  regarded  as  practicing  medi- 
cine or  surgery  within  the  meaning  of  this 
act  who  shall  append  the  letters  **M.  D."  or 
"M.  B."  to  his  name,  or,  for  a  fee  prescribed, 
direct  or  recommend  for  the  use  of  any  per- 
son, any  drug  or  medicine  or  other  agency  for 
the  treatment,  cure,  or  relief  of  any  wound, 
fracture,  or  bodily  injury,  infirmity,  or  dis- 
ease, or  who  shall  use  the  words  or  letters 
"Dr.,"  "Doctor,"  "Professor,"  "M.  D.,"  "M. 
B.,"  or  any  other  title  in  connection  with  his 
name,  which  in  ^ny  way  represents  him  as 
engaged  in  the  practice  of  medicine,  or  sur- 
gery, or  midwifery  in  any  of  its  branches,  or 
who  shall  prescribe,  or  who  shall  recommend 
for  a  fee  for  like  use  any  drug  or  medicine, 
appliance,  application,  operation  or  treat- 
ment, of  whatever  nature,  for  the  cure  or 
relief  of  any  wound,  fracture,  or  bodily  in- 
Jury,  infirmity,  or  disease,  and  that  the  use 
of  any  of  the  above-mentioned  words  or  let- 
ters^ or  titles  in  such  connection,  and  under 
such  circumstances  as  to  induce  the  belief 
that  the  person  who  uses  them  is  engaged  in 
the  practice  of  medicine  or  surgery  or  mid- 
wifery in  any  of  its  branches,  shall  be  deem- 
ed and  accepted  as  a  prima  fade  proof  of  an 
intent  on  the  part  of  such  person  to  represent 
himself  as  engaged  in  the  practice  of  medi- 
cine or  surgery  or  midwifery.  Held,  that  the 
giving  of  Christian  Science  treatment  for  a 
fee,  for  the  cure  of  disease,  was  "practicing 
medicine"  within  the  meaning  of  the  statutcts 
regulating  such  practice.  State  v.  Marble, 
73  N.  E.  1063,  1064,  72  Ohio  St  21,  70  L.  R. 
A.  835,  106  Am.  St  Rep.  570,  2  Ann.  Cas.  898. 

DiTine  heallac 

In  a  prosecution  for  practicing  medicine 
without  a  license  in  which  accused  claimed 
to  practice  as  a  divine  healer,  evidence  of  the 
tenets  of  his  church  was  not  admissible;  the 
nature  of  the  business  done  by  him  only 
being  relevant  Rev,  St  1908,  |  6069,  defines 
the  "practice  of  medicine"  to  be  the  holding 
of  one's  self  out  to  the  public  as  engaged  in 
the  diagnosis  and  treatment  of  human  diseas- 
es, or  the  prescription  of  any  treatment  for 
the  relief  or  cure  of  any  physical  or  mental 
ailment  with  intent  to  receive  any  compen- 
sation, or  the  maintenance  of  any  office  for 
the  reception,  examination,  or  treatment  of 
any  one  suffering  from  any  disease,  or  at- 
taching any  word  or  abbreviation  to  one's 
name  indicating  that  he  is  engaged  in  the 


treatment  or  diagnosis  of  diseases,  and  far- 
ther makes  it  an  offense  to  practice  medidne 
in  violation  of  the  act,  but  provides  that 
nothing  therein  shall  prohibit  the  practice  of 
religious  tenets  or  the  general  belief  of  any 
church,  not  prescribing  medicine.  Accused 
kept  a  furnished  office  for  healing  the  sick; 
his  sign  on  the  window  reading,  "Prof.  S., 
Healer."  Accused  claimed  that  his  treatment 
was  a  gift  from  God,  enabling  him  to  cure 
any  disease  a  physician  could  and  many  oth- 
ers, including  spinal  and  nervous  dtneasf^ 
and  testified  that  he  was  a  preacher  in  a 
church  called  '*The  Divine  Scientific  Healing 
Mission,"  and  treated  the  sick  In  his  living 
rooms  without  drugs  or  surgery,  charging 
some  and  treating  others  gratuitously,  bm 
that  he  had  no  knowledge  of  the  nature  of 
diseases.  Held,  that  accused  was  '^practicing 
medicine"  within  the  statute.  Smith  r.  Peo- 
ple, 117  Pac.  612,  614,  51  Colo.  270,  96  Lu  EL 
A.  (N.  S.)  158. 

In  St  1907,  c.  212,  Gen.  Laws  1910,  p. 
609,  Act  2163,  "for  the  regulation  of  the  prac- 
tice of  medicine,"  etc.,  the  proviso  "that  noth- 
ing herein  shall  be  held  to  apply  or  to  regu- 
late any  kind  of  treatment  by  prayer,"  even 
if  prayer  can  be  regarded  as  practicing  medi- 
cine and  as  a  privilege  or  immunity,  extendi 
such  privilege  to  all,  and  is  not  an  exemption 
from  the  general  law,  which  would  make  tbe 
whole  act  unconstitutional.  Ex  parte  Bo- 
hannon.  111  Pac.  1039,  14  Cal.  App.  321. 

One  who  professes  to  "heal  the  sick 
without  the  use  of  medicine'*  and  "by  plac- 
ing his  hands  upon  that  portion  of  the  body 
that  is  affected  by  the  pain,"  the  healing  r^ 
suiting  from  "magic  power  given  direct  from 
the  Lord,"  is  not  a  medical  practitioner,  and 
such  treatment  is  not  the  ''practice  of  medi- 
cine," as  defined  and  regulated  by  the  statutes 
of  the  state.  Pol.  Code,  1895,  §§  1477-1491. 
Bennett  v.  Ware,  61  S.  B.  546,  548»  4  Ga.  App. 
293. 

ICaasase 

While  Acts  30th  Leg.  c.  123,  which  makes 
it  an  offense  to  "practice  medicine*'  without 
a  license,  and  declares  in  section  13  that  any 
person  shall  be  regarded  as  '^practicing  med- 
icine*' who  shall  publicly  profess  to  be  a  pby- 
sician  or  surgeon,  treat,  or  offer  to  treat,  any 
disease  or  disorder  by  any  system  or  meth- 
od, or  to  effect  cures  thereof,  and  charge 
therefor,  directly  or  indirectly,  money  or  oth- 
er compensation,  does  not  apply  to  maaseois 
in  their  particular  sphere  of  labor  who  pub- 
licly represent  themselves  as  such,  yet  a  mas- 
seur who  treats,  or  offers  to  treat,  dtseaaes 
or  disorders,  mental  or  physical,  and  at- 
tempts to  effect  a  cure  thereof,  and  charges 
compensation  therefor,  without  having  reg- 
istered and  filed  a  certificate  authorisiDg  him 
to  practice  medicine,  is  guilty  of  a  violatkm 
of  the  act  Dankworth  v.  State^  136  S.  W. 
788,  789,  61  Tex.  Cr.  B.  167. 
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A  masseur  who  publicly  represents  him- 
self as  a  masseur,  and  who  limits  his  prac- 
tice to  that  of  a  masseur,  Is  exempt  from  the 
law  requiring  a  certificate  for  the  practice  of 
medicine;  but  where  he  represents  himself  as 
a  masseur,  but  undertakes  to  cure  diseases 
for  pay  and  represents  himself  as  able  to 
cure  diseases,  he  must  obtain  the  proper  cer- 
tificate. Milling  V.  State  (Tex.)  150  S.  W. 
434,  435. 

Acts  30th  Leg.  c.  123,  providing  that  it 
shall  be  unlawful  for  any  one  to  practice 
medicine  without  a  certificate  from  the  state 
medical  board,  and  that  to  obtain  a  certifi- 
cate one  must  be  examined  as  to  his  knowl- 
edge of  various  medical  subjects,   and  sec- 
tion 13,  providing  that  a  person  who  shall 
publicly  profess  to  be  a  physician  or  surgeon, 
and  offer  to  treat  any  disease  by  any  system, 
or  who  shall  offer  to  treat  any  disease  by  any 
method  for  compensation,  shall  be  regarded 
as  practicing  medicine  is  not  unconstitution- 
al in  discriminating  against  the  practice  of 
the  masseur  treatment,  in  falling  to  provide 
any  board  or  authority  to  whom  one  can  ap- 
ply for  license  to  practice  such  treatment, 
for  a  license  to  practice  that  treatmeiit  can 
be  obtained  from  the  state  medical  board, 
and  the  condition  that  an  applicant  have  cer- 
tain medical  knowledge  is  not  a  discrimina- 
tion   against   the   practice   of   the  masseur 
treatment,   but   a  valid   exorcise   of  police 
l)ower.     Germany  v.   State,  137  S.  W.  130- 
132,  62  Tex.  Cr.  R.  276,  Ann.  Cas.  1913C,  477. 

A  party  who  advertised  in  a  local  news- 
paper that  he  was  a  masseur  doctor  located  at 
a  certain  place,  and  that  he  could  heal  all 
diseases,  and  who  treated  many  persons  who 
came  to  him  atDicted  with  various  ailments, 
for    which  he   received    compensation,    was 
"practicing  medicine,"  within  the  meaning  of 
Acts  30th  Leg.  1907,  pp.  224-228,  c.  123,  for- 
bidding the  practicing  of  medicine  without  a 
license,  and  declaring,  by  section  13,  that  any 
person  shall  be  regarded  as  ^'practicing  medi- 
cine"   who   shall   publicly   profess  to   be   a 
physician  or  surgeon,  and  treat  or  offers  to 
treat   any   disease  or    disorder,   mental,   or 
physical,  or  any  physical  deformity  or  in- 
Jury,  by  any  system  or  method,  or  to  effect 
cures     thereof,    and    receive    compensation 
therefor,  and  hence  was  required  to  have  a 
license,  altltough  he  prescribed  and  used  no 
drugs,  but  only  massage  treatment.    Newman 
V.   State,  124  S.  W.  956,  957,  58  Tex.  Cr.  R. 
223. 

Xiaws  1893,  p.  1547,  c.  661,  f  153,  provides 
that  any  person  who,  not  being  then  lawfully 
authorized  to  practice  medicine  within  the 
state,  and  so  registered  according,  to  law, 
shall  practice  medicine  within  the  state  with- 
out lawful  registration,  shall  be  guilty  of  a 
misdemeanor.  Defendant,  who  was  not  reg- 
istered, held  himself  out  by  a  sign  and  card 
as  a  doctor,  with  office  hours.  He  prescribed 
no  drugs,  but  consulted  with  his  patients,  di- 


agnosed their  ailments,  prescribed  diet,  con- 
duct, and  remedies,  and  gave  treatment  by 
manipulation  with  the  fingers,  professing  to 
cure  without  drugs  all  diseases  that  physi- 
cians could  cure  with  drugs  and  others  Uiat 
they  could  not  cure,  taking  payment  for  his 
services.  Held,  that  defendant  was  practic- 
ing medicine  in  violation  of  the  statute.  Peo- 
ple V.  Allcutt,  102  N.  y,  Supp.  678,  680,  117 
App.  Div.  546. 

Mecluuio— Neural  Therapy 

The  science  of  *'mechano-neural  therapy'* 
means  meclmuical  nerve  treatment,  a  gentle 
pressure  on  all  parts  of  the  body.  The  the- 
ory of  this  science  is  that  the  disease  comes 
from  the  lack  of  blood  circulation,  and  the 
treatment  proceeds  upon  the  theory  of  as- 
sisting the  circulation  back  Into  the  normal 
condition.  A  practitioner  of  this  science, 
who  holds  himself  out  by  sign  and  card  as 
a  doctor  with  ofiElce  hours,  who  consults  with 
his  patients  and  gives  treatments,  who  makes 
a  diagnosis  and  prescribes  diet  and  conduct 
and  remedies,  and  who  asserts  the  power  to 
cure  all  diseases  that  any  physician  can  cure 
without  drugs  and  also  diseases  that  they 
cannot  cure  with  drugs,  and  who  takes  pay- 
ment for  consultation  and  diagnosis  as  well 
as  payment  for  subsequent  treatment,  is  with- 
in the  statute  prohibiting  the  "practice  of 
medicine'*  without  being  lawfully  authorized 
and  registered.  People  v.  Allcutt,  102  N.  Y. 
Supp.  678,  680,  681,  117  App.  Div.  546. 

Obstetrios 

When,  in  addition  to  ordinary  assistance 
in  the  normal  cases  of  childbirth,  there  is 
the  occasional  use  of  obstetrical  instruments, 
and  a  habit  of  prescribing  for  conditions  de- 
scribed in  printed  formulas  which  the  de- 
fendant carried,  such  a  course  of  conduct 
constitutes  a  ''practice  of  medicine"  in  one 
of  its  branches.  Although  childbirth  is  not 
a  disease,  but  a  normal  function  of  women, 
yet  the  ''practice  of  medicine"  does  not  ap- 
pertain exclusively  to  disease,  and  obstetrics 
as  matter  of  common  knowledge  has  long 
been  treated  as  a  highly  important  branch  of 
the  science.  Commonwealth  v.  Porn,  82  N. 
E.  31,  196  Mass.  326,  17  U  R.  A.  (N.  S.)  94, 
13  Ann.  Cas.  569. 

Oplitlialmolosy 

An  ophthalmologist  is  a  "medical  prac- 
titioner" within  Laws  1907,  p.  358,  |  5,  pro- 
hibiting any  person  from  practicing  medicine 
or  treating  the  bodily  infirmities  of  the  sick 
without  a  license.  Defendant  maintained  an 
office  in  a  hotel  with  a  sign  "Dr.  H.  M.  Blu- 
menthal"  on  the  door.  Prosecutrix  went  to 
his  office  and  engaged  him  to  treat  her  eyes. 
He  diagnosed  her  trouble,  prescribed  certain 
ointments  and  eye-washes,  for  which  he 
charged  her  $10,  and  fitted  her  with  glasses, 
for  which  he  charged  $15.  Held  sufficient  to 
show  that  defendant  was  "practicing  medi- 
t  cine"  within  Laws  1907,  p.  358,  f  5,  prohibit- 
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ing  any  person  from  practicing  medicine 
without  a  license.  State  ▼.  Blumenthal,  125 
S.  W.  1188,  1189.  141  Mo.  App.  502. 

A  person  engaged  in  fitting  glasses  to 
the  eye  prefixed  to  his  name  the  title  ''Dr.*' 
on  his  sign,  and  on  a  notice  explaining  the 
science  of  ophthalmology,  stating  that  by  its 
assistance  certain  ailments  would  be  cured 
without  drugd  or  operations.  The  evidence 
tended  to  prove  that  ophthalmology  is  the 
science  treating  of  diseases  of  the  eye,  and 
that  the  fitting  of  glasses  for  the  relief  of 
defective  eyesight  is  a  branch  of  the  practice 
of  medicine.  Held,  that  he  practiced  medi- 
cine within  Laws  1903,  p.  202,  c.  176,  regu- 
lating the  practice  of  medicine,  and  declaring 
every  person  prefixing  the  title  "Dr."  to  his 
name,  or  professing  to  be  a  physician,  or 
prescribing  any  drug,  "medicine,  apparatus, 
or  other  agency"  for  the  cure  of  any  ailment, 
shall  be  regarded  as  practicing  within  the 
meaning  of  the  act  State  v.  Yegge,  103  N. 
W.  17,  18,  19  S.  D.  234,  09  L.  R.  A.  504,  9 
Ann.  Oas.  202. 

Osteopathy 

Olie  ruling  of  the  state  court  that  os- 
teopaths are  persons  "practicing  medicine," 
within  the  meaning  of  Laws  Tex.  1907,  c.  123, 
providing  for  licensing  and  registering  med- 
ical practitioners,  will  be  followed  by  the 
federal  Supreme  Court  in  determining  the 
constitutionality  of  such  statute  on  writ  of 
error  to  the  state  court  Collins  v.  State  of 
Texas,  32   Sup.  Ct  286,  288,  223  U.  S.  288, 

56  L.  Ed.  439. 

The  word  "medicine,"  as  used  in  Const 
art  16,  §  31,  providing  that  the  Legislature 
may  pass  laws  prescribing  the  qualifications 
of  practitioners  of  medicine  and  punish  per- 
sons for  malpractice,  but  that  no  preference 
shall  ever  be  given  by  law  to  any  school  of 
medicine,  embraces  the  art  of  healing,  by 
whatever  scientific  or  supposedly  scientific 
method;  the  art  of  .preventing,  curing,  or 
alleviating  diseases,  and  remedying  as  far  as 
possible  results  of  violence  and  accident,  some 
thing  or  method  supposed  to  possess  curative 
power.  Hence  the  Constitution  authorized 
the  passage  of  Acts  30th  Leg.  1907,  p.  224, 
c.  128,  requiring  physicians  and  surgeons,  in- 
cluding osteopaths,  to  obtain  a  license  before 
engaging  in  the  public  practice  of  their  pro- 
fession.   Ex  parte  Collins,  121  S.  W.  501,  503, 

57  Tex.  Cr.  R.  2. 

Laws  1907,  p.  636,  c.  344,  regulating  the 
practice  of  medicine,  provides  for  licenses  to 
practice  medicine  after  an  examination  by 
«the  State  Board  of  Medical  Examiners,  and 
states  the  educational  requirements  of  the 
examination,  and  prohibits  the  practice  of 
medicine  without  a  registered  license.  Sec- 
tion 7,  subd.  6,  provides  that  an  applicant  for 
license  to  practice  osteopathy  shall  show  that 
he  has  studied  not  less  than  three  years,  and 
subdivision  4  requires  all  other  applicants  to 


have  studied  not  less  than  four  yean.  Sec- 
tion 14  after  stating  certain  exemptions  from 
the  statute,  provides  that  any  person  engaged 
in  the  practice  of  osteopathy  at  the  passage 
of  the  act  who  presents  to  the  board  evidence 
of  graduation  from  a  college  of  osteopathy 
with  a  two  years'  course,  including  certain 
subjects,  may  be  licensed  without  examina- 
tk)n,  but  such  license  shall  not  permit  tbe 
holder  to  administer  drugs  or  perform  sur- 
gery* Section  1,  subd.  7,  provides  that  a 
person  practices  medicine  within  the  act  wbo 
holds  himself  out  as  able  to  diagnose  any 
human  disease,  etc.,  and  who  prescribes  for 
any  disease,  Injury,  etc.;  and,  by  subdivisi<m 
8,  "physician"  means  a  practitioner  of  medi- 
cine. The  Sanitary  Code,  f  5,  provides  that 
the  word  **physlcian"  includes  every  person 
"practicing  about  the  cure  of  the  side  or  In- 
jured," or  who  prescribes  for  such  person. 
Section  160  requires  every  physician  to  be 
registered  with  the  department  of  health, 
and  requires  physicians  who  have  attended 
deceased  persons  to  preserve  a  registry  of 
their  death,  stating  the  cause,  with  other 
details,  and  to  state  the  same  in  their  report 
Section  167  prohibits  any  interment  of  a 
dead  body  without  a  permit  from  the  board 
of  health,  and  a  regulation  of  the  board  of 
health  prohibits  such  permits  exc^t  on  the 
certificate  and  record  of  death  of  the  physi- 
cian pursuant  to  the  Sanitary  Code.  Held, 
that  a  duly  licensed  osteopath  was  a  i^sl- 
dan  within  the  Sanitary  Code  as  weU  as  the 
statute,  and  was  entitled  to  registration  as  a 
physician.  Bandel  y.  Department  of  Health 
of  City  of  New  York,  111  N.  Y.  Supp.  4S1. 
432,  127  App.  Div.  382;  Id.,  85  N.  E.  1067- 
1069,  198  N.  Y.  188,  21  L.  R.  A.  (N.  &)  49. 

PRAOTIOE   OF  MEDICimB  ANB  8UB- 


Where  it  was  shown  that  an  applicant 
for  a  Ucense  to  practice  medicine  and  surgery 
was  a  resident  of  the  state,  engaged  in  the 
practice  of  his  profession  under  the  provi- 
sions of  the  law  of  1887,  and  had  compiled 
with  all  the  provisions  of  Sess.  Laws  1889,  p. 
345,  relating  to  the  practice  of  medicine,  if 
the  board  of  medical  examiners  refuse  to 
issue  him  a  license,  it  was  not  criminal  b 
him  to  pursue  his  profession.  State  v.  Coop- 
er, 81  Pac.  374,  376,  11  Idaho,  219. 

Acts  1901,  p.  207,  maldng  it  a  misdemean- 
or for  any  person  to  practice  medicine  or  box- 
gery  or  to  attempt  to  treat  the  sick  without 
first  obtaining  a  license  from  the  State  Board 
of  Health,  is  not  limited  to  attempts  to  treat 
by  medicine  or  surgery,  but  includes  those 
who  practice  neither  medicine  nor  surgery  in 
any  of  its  departments,  but  who  profess  to 
cure,  and  who  treat  or  attempt  to  treat  the 
sick  by  means  other  than  medicine  or  snr- 
gery.  State  v.  Smith,  135  S.  W.  466,  468, 233 
Mo.  242,  33  L.  R.  A.  (N.  S.)  179. 

'*The  term  practice  of  medldne  and 
surgery'  embraces  probably  the  larger,  and 
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certainly  by  far  the  most  profitable,  part  of 
the  treatment  of  diseases,  but  Is  not  coex- 
tensive with  the  latter  term,  and  cannot  be 
made  so,  unless  surgery  and  medicine  are 
af^opted  as  the  state  system  of  treatment,  and 
all  other  methods  are  made  indictable/'  A 
statute  designating  who  are  eligible  to  prac- 
tice medicine  and  surgery,  and  defining  the 
expression  "practice  of  medicine  and  sur- 
gery" as  meaning  "the  management  for  fee 
or  reward  of  any  case  of  disease,  physical  or 
mental,  real  or  imaginary,  with  or  without 
drugs,  surgical  operations,  surgical  or  me- 
chanical appliances,  or  by  any  other  method 
whatsoever,"  attempts  to  create  a  monopoly, 
and  is  void.  State  v.  Biggs,  46  S.  E.  401,  405, 
133  N.  C-  729,  64  L.  R.  A.  139,  98  Am.  St 
Rep.  731. 

Oliiropraotlo 

In  a   prosecution  for  violation  of  Act 
March  14,  1907  (St.  1907,  p.  252,  c.  212),  pro- 
viding that  any  person  who  shall  practice 
•    ♦    ♦    medicine  or  surgery,  etc.,  or  any 
other  system  of  treating  the  sick,  without  hav- 
ing a  certificate,  etc.,  shall  be  guilty  of  a  misde- 
meanor. It  must  appear  that  defendant  prac- 
ticed,  or  attempted  to  practice,   medicine, 
etc.,  as  a  business  or  calling,  or  advertised  or 
held  himself  out  as  so  doing,  the  term  "prac- 
ticing medicine  or  surgery,"  etc.,   meaning 
that  one  is  engaged  in  that  line  of  work  as  a 
business;    and   a  complaint,   charging  that 
defendant  did  unlawfully  "treat  the  sick"  by 
practicing  the  system   or  mode  known   as 
"chiropractic,"  without  having  a  certificate, 
etc.,  was  insufficient,  the  words  "by  practic- 
ing the  system  or  mode,"  etc.,  being  simply 
descriptive  of  the  method  by  which  defend- 
ant treated  the  sick.    Ex  parte  Greenall,  96 
Pac.  804,  806,  163  Cal.  767. 

Risl^t  to  praetloe  dentistry 

A  person  licensed  to  practice  medicine 
and  snrgery  under  the  statute  cannot  by  vir- 
tue tihereof  practice  dentistry  without  secur- 
ing a  license  as  a  dentist,  as  required  by  Qen, 
I/aws  1907,  p.  127,  c.  117.  State  v.  Taylor, 
118  N.  W.  1012,  1013,  106  Minn.  218.  19  U  R. 
A.  (N.  S.)  877,  16  Ann.  Cas.  487. 

PRACTICE  OF  MEBIOmE,  StTROERT, 
AND  OSTEOPATHY 

Liaws  1901,  c.  264,  as  amended  by  Sp. 
Sess.  ILaws  1908,  c.  63,  creating  a  state  board 
of  medical  registration  and  examination  and 
regulating  the  practice  of  medicine,  surgery, 
and  osteopathy,  embraces  within  Its  terms 
one  inrho  without  registration,  examination, 
or  license  from  such  board,  and  for  pay,  prac- 
tices or  attempts  to  practice  chiropractic  by 
pretending  to  adjust  the  spine  of  one  afQlcted 
with  bodily  infirmities,  or  who  advertises  to 
treat,  for  pay,  by  chiropractic  spinal  adjust^ 
ment,  persons  thus  afflicted.  State  v.  John- 
son, 114  Pac.  390,  392,  84  Kan.  411,  41  L.  R. 
A«  (Nv  8.)  539. 


PRACTICE  OF  PHARMACT 

The  sale  at  retail  of  drugs,  medicines, 
and  poisons  is  included  in  the  "practice  of 
pharmacy"  within  V.  S.  4662,  making  it  un- 
lawful for  an  unlicensed  person  to  practice 
pharmacy.  State  y.  Abraham,  61  Atl.  766,  78 
Vt  63. 

PBACTICIKO  DEITTISTRT 

See*  Practice  of  Dentistry. 

PRACTICnf O  MEDICIME 

See  Practice  of  Medicine. 

PRACTITIONEB  OF  MEDXCXlfS 

See  Practice  of  Medicine. 

PRECIPE 

Piling,  as  commencement  of  action,  see 
Commencement  of  Action. 

PRAIRIE 

A  "prairie**  is  a  level  or  rolling  tract  of 
treeless  land,  covered  with  coarse  grass  and 
generally  of  rich  soil.  Gardner  ▼.  Mann,  76 
N.  B.  417,  418,  36  Ind.  App.  694  (clang  Stand- 
ard Diet. ;   Cent  Diet ;   Webster's  Diet). 

PRAIRIE  IiAVD 

Baw  prairie  land,  see  Raw. 

PRAISE 

"Praise**  is  defined  as  "especially  the  Joy- 
ful tribute  of  gratitude  or  homage  rendered 
to  the  Divine  Being ;  the  act  of  glorifying  or 
extolling  the  Creator ;  worship,  often  in  song, 
in  distinction  from  petition  or  confession.'* 
People  V.  Board  of  Education  of  Dist  24,  92 
N.  £.  251,  252,  245  111.  334,  29  L.  B.  A.  (N.  S.) 
442,  19  Ann.  Cas.  220. 

PREACHER 

As  laborer,  see  Laborer. 

As  profession,  see  Profession. 

PREACHUfO 

As  labor,  see  Labor. 

PREAMBLE 

A  ''preamble'*  is  a  history  or  recitation 
of  the  necessity  for  the  legislation  in  ques- 
tion. Bouvier  defines  it  as  follows:  It  is  no 
more  than  a  recital  of  some  inconvenience, 
which  does  not  exclude  any  others  for  which 
a  remedy  is  given  by  the  enacting  part  of 
the  statute.  A  provision  of  an  ordinance 
which  is  nothing  more  or  less  than  a  second 
or  more  extended  title  containing  the  pur- 
poses  of  the  proposed  ordinance  cannot  be 
considered  a  "preamble.**  Sllva  y.  City  of 
Newport,  84  S.  W.  741,  742,  119  Ky.  587. 

The  '^preamble*'  in  a  statute  is  a  prefato* 
ry  statement  or  explanation  or  a  finding  of 
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facts  by  the  Legislature  leading  up  to  the 
passage  of  the  act,  purporting  to  state  the 
purpose,  reason,  or  occasion  for  making  the 
law  to  which  it  is  prefixed.  Hanly  y.  Sims, 
94  N.  E.  401,  403,  175  Ind.  345. 

PRECATORY  TRUST 

The  rule  concerning  '^precatory  trusts" 
requires:  "(1)  That  the  words  used  must  be 
such  that  it  shall  appear  from  them  that 
they  were  intended  in  an  imperative  sense. 
(2)  The  subject  of  the  recommendation  or 
wish  must  be  certain.  (3)  The  object  thereof 
must  be  certain."  A  will  giving  testator's 
residuary  estate  to  his  wife  ''absolutely'*  with 
the  request  that,  at  her  death,  or  before,  if 
she  should  think  best,  to  give  to  his  son.  a 
certain  sum,  or  any  sum  she  might  think 
best,  providing,  "and  further  request  that  she, 
my  said  wife,  shall  assist  any  of  my  brothers 
and  sisters,  if  they  should  be  in  need,  and  at 
her  decease,  she  shall  divide  her  property 
among  them  as  she  may  think  best,"  gave  the 
wife  an  absolute  estate  and  did  not  create  a 
precatory  trust  in  favor  of  the  testator's 
brothers  and  sisters.  McDuifle  v.  Montgom- 
ery,  128  Fed.  105,  108,  109  (citing  Warner  v. 
Bates,  98  Mass.  274 ;  Mills  v.  Newberry,  112 
ni.  123,  1  N.  E.  156,  54  Am.  Rep.  213). 

The  doctrine  of  implied  or  "precatory 
trusts"  was  carried  to  great  length  by  early 
English  and  American  cases,  and  thus  where 
a  testator  made  an  absolute  gift  to  one  per- 
son  in  his  will  and  accompanied  the  gift 
with  words  expressing  a  desire,  will,  request, 
wish,  hope,  or  recommendation,  they  have 
been  held  sufficient  to  raise  a  trust  where 
the  subject  and  object  are  sufficiently  cer- 
tain ;  but  the  later  cases  have  departed  from 
the  doctrine  of  the  early  cases  and  have  in- 
clined toward  the  doctrine  or  giving  precatory 
words  and  expressions  only  their  natural 
force.  Where  testator  devised  certain  land 
to  his  son,  absolutely,  a  subsequent  provision 
by  which  testator  requested  all  of  his  chil- 
dren, if  any  should  die  without  issue,  at  their 
death  to  will  the  property  received  from  his 
estate  to  testator's  surviving  children,  or  the 
issue  of  those  dead,  the  devise  was  insuffi- 
cient to  raise  a  "precatory  trust"  and  limit 
the  fee  previously  devised.  Igo  v.  Irvine 
(Ky.)  70  S.  W.  836,  837. 

Where  a  will  stated  that  after  the  death 
of  testator's  wife  one-half  of  the  principal  of 
the  trust  fund  should  be  paid  to  the  wife's 
appointee,  but  that  it  was  testator's  wish 
and  desire  that  she  should  appoint  the  share 
to  testator's  daughter  and  her  children,  the 
words  "wish  and  desire"  did  not  create  what 
is  commonly  called  a  "precatory  trust,"  but 
was  merely  an  expression  of  the  hope  and 
belief  of  the  testator.  Holmes  v.  Dalley,  78 
N.  E.  513,  514,  192  Mass.  451. 

A  will  recited  the  affection  and  watch- 
fulness of  testator's  wife;  devised  certain 
land  to  a  son;  recited  that  since  a  prior  will 


certain  real  estate  had  been  deeded  to  tbe 
daughters  as  their  share  of  the  real  estate, 
"leaving  them  to  inherit  such  shares  of  my 
personal  estate  •  •  ^  which  in  the  judg- 
ment of  my  executors  they  may  be  entitled 
to";  bequeathed  "all  the  balance  of  my  es- 
tate •  ♦  •  to  my  beloved  wife,  •  •  • 
to  be  hers  and  to  be  disposed  of  as  she  may 
think  best.  I  have  full  confidence  in  my  said 
wife,  and  have  abiding  faith  that  she  will 
deal  Justly  with  our  children" — and  appointed 
the  wife  and  son  executors.  Held,  that  the 
will  made  independent  provision  for  the  wife, 
without  the  creation  of  a  "precatory  trust" 
Rector  v.  Alcorn,  41  South.  370,  372,  88  Miss. 
788. 

Where  a  husband  conveyed  his  land  to 
his  attorney  under  an  agreement  whereby 
the  attorney  conveyed  to  the  husband  and 
wife,  so  as  to  create  an  estate  by  entirety, 
and  subsequently  the  husband  made  a  wHl  in 
which  he  gave  all  his  property  to  his  wife  in 
case  she  survived  him,  otherwise  to  certain 
legatees,  the  will  providing  that  in  case  the 
wife  should  survive  it  was  testator's  request 
that,  either  before  her  death  by  gift,  or  after 
her  death  by  will,  she  should  provide  for  tes- 
tator's legatees  as  indicated  in  the  will,  and 
where  at  the  time  such  will  was  made  the 
wife  had  made  a  will  in  which  no  provisioa 
was  made  for  some  of  the  legatees  in  tbe 
husband's  will,  and  the  wife  sorviTed  tlie 
husband,  the  husband's  will  did  not  create  a 
**precatory  trust"  Hillsdale  Ck>Ilege  t.  Wood, 
108  N.  W.  675,  677,  145  Mich.  257. 

PRECAUTION 

See  Due  Precaution;  Signal  and  Precau- 
tions. 

PRECEDENT 

See  Condition  Precedent;  Unprecedented. 
See,  also,  Stare  Decisis. 

"More  is  needful  to  constitute  a  'prece- 
dent' than  merely  that  a  principle  or  doctrine 
is  announced  within  the  appropriate  limits 
of  a  cause.  It  is  a  fundalhental  law  that  a 
precedent  must  be  a  conclusion,  a  decisi<Mi  in 
a  cause;  and  not  a  process  of  reasoning,  an 
illustration,  or  analogy."  Rodwell  t.  Row- 
land, 50  S.  B.  319,  327,  137  N.  C.  617. 

The  doctrine  of  "stare  decisis,"  common- 
ly called  the  "doctrine  of  precedents,"  means 
that  we  should  adhere  to  decided  cases  and 
settled  principles  and  not  disturb  matters 
which  have  been  established  by  Judicial  de- 
termination. Johnson  v.  Western  Union  Tel. 
Co.,  57  S.  EX  122,  124,  144  N.  C.  410,  10  I* 
R.  A.  (N.  S.)  256,  119  Am.  St  Rep.  961  (cit- 
ing Hill  V.  Atlantic  &  N.  C.  R.  Co.,  55  S.  C 
854,  143  N.  C.  539,  9  L.  R.  A.  [N.  S.]  006). 

The  doctrine  of  stare  decisis,  commonly 
called  the  "doctrine  of  precedents,"  means 
tbat  we  should  adhere  to  decided  cases  and 
settled  principles,  and  not  disturb  matters 
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which  have  been  established  by  Judicial  de- 
termination. The  precedent  should  serye  as 
a  rule  for  future  guidance  in  deciding  anal* 
ogons  cases,  especially  where  persons  In  their 
business  relations  and  in  making  contracts) 
have  acted  on  the  faith  of  its  correctness 
and  in  reliance  on  its  continuance  as  a  rule 
of  law,  so  that  rights  hare  become  vested 
which  will  be  seriously  impaired  if  the  prec- 
edent is  reversed.  Hill  v.  Atlantic  ft  N.  C. 
K.  Co.,  55  S.  E.  854,  866,  143  N.  G.  539,  0 
L.  R.  A.  (N.  S.)  606. 

PRECEDING 

See  Last  Preceding;   Next  Preceding. 

Revenue  Act  (Hurd's  Rev.  St  1909,  c. 
120)  f  276,  declares  that,  if  any  property  shall 
have  been  omitted  in  the  assessment  of  any 
year  or  number  of  years,  the  same,  when  dis- 
covered, shall  be  listed  and  assessed  by  the 
assessors.     Section  277  provides  that,  if  the 
tax  on  property  liable  to  taxation  has  been 
prevented  from  being  collected  for  any  year, 
ft  shall  be  added  to  the  tax  for  any  subse- 
quent year.     Section  278  declares  that  no 
such  charge  for  tax  and  interest  for  previous 
years  as  provided  for  in  the  "preceding"  sec- 
tion shall  be  made  against  any  property  prior 
to  the  date  of  ownership  of  the  person  owning 
such  property  at  the  time  the  liability  for 
such  omitted  tax  was  first  ascertained,  pro- 
vided  that  the  owner  of  the  property,   if 
known,  assessed  under  "this''  and  the  "pre- 
ceding" section  shall  be  notified  by  the  as- 
sf'ssor    or  clerk   as   the  case   may   require. 
Held,   that  the  word  "this"  in  section  278 
did  not  refer  to  an  assessment  under  that 
section,  which  contained  no  provision  for  as- 
sessment,  but  referred  to  section  277,   and 
the   word   "preceding"   to   section  276,  and, 
since  the  assessment  which  before  the  rev- 
enue act  would  have  been  made  under  sec- 
tion 276  by  the  asseasor  is  now  made  by  the 
board  of  review,  the  notice  required  by  the 
provisio  of  section  278  must  be  given  prior 
to  the  assessment  of  omitted  property  by  the 
board  of  review,  so  that  the  statute  is  not 
iinix»nstitutional  as  failing  to  provide  for  due 
process   of  law  in  the.  assessment  of  such 
omitted    property.     People   v.    National   Box 
Co.,  03  N.  E.  778,  779,  248  111.  141. 

Rev.  Laws,  c.  81,  |  11,  authorizes  the 
superior  court  to  assess  a  pauper's  kinsman 
for  his  support  Section  38  requires  over- 
seers of  the  poor  to  prosecute  or  defend  ac- 
tions founded  on  the  "preceding  sections," 
etc.  Under  St  1793,  p.  479,  c.  59,  |  14,  un- 
der Rev.  St  1836,  c.  46,  §  26,  and  under  Oen. 
St.  1860,  c.  70,  S  22.  successively,  overseers 
of  the  poor  were  authorized  to  prosecute  ac- 
tions under  the  preceding  provisions  of  the 
respective  chapters,  including  actions  to  com- 
pel one  to  contribute  to  a  pauper  kinsman's 
Bnpport.  The  language  of  the  provision  now 
?onstitatlng  such  section  38  was  changed  by 
Pub.    St.  1882,  e  84,  I  33,  by  omitting  the 
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words  "of  this  chapter"  after  "preceding 
section."  Held,  that  the  Legislature  did  not 
by  changing  the  phraseology  of  the  statute, 
intend  to  restrict  the  overseers'  authority  to 
actions  brought  under  Rev.  Laws,  c.  81,  fS 
35-^7,  and  that  such  overseers  can  sue  in 
the  name  of  their  town  under  section  11  to 
compel  one  to  contribute  to  his  pauper  kin- 
man's  support.  Inhabitants  of  Great  Bar- 
rhigton  V.  Gibbons,  85  N.  E.  787,  199  Mass. 
527. 

PRECEPT 

A  "precept'*  is  a  command  or  mandate 
in  writing  of  equal  Importance  with  a  writ 
or  process.  Ackermann  v.  Berriman,  114  N. 
Y.  Supp.  937,  939,  61  Misc.  Rep.  165. 

PRECINCT 

See  Proper  Precinct;  Road  Precinct; 
Within  Any  County  or  Precinct. 

Parish  precinct  as  municipal  corpora- 
tion, see  Municipal  Corporation. 

Parish  precinct  as  parish,  see  Parish. 

A  "precinct"  Is  a  certain,  definite,  par- 
ticular subdivision  of  a  county.  Caudle  v. 
Court  of  Com'rs  of  Talladega  County,  39 
South.  307,  308,  144  Ala.  502. 

"A  'precinct'  is  a  mere  territorial  divi- 
sion created  for  certain  political  and  admin- 
istrative purposes.  It  can  neither  plead  nor 
be  Impleaded,  nor  is  it  capable  of  Imposing 
upon  itself  any  obligation  or  liability,  ex- 
cept in  pursuance  of  express  legislative  au- 
thority." Union  Pac.  R.  Co.  v.  Howard 
County,  97  N.  W.  280,  281,  66  Neb.  668.  For 
administrative  purposes  counties  are  divided 
into  precincts,  and  the  precinct  is  the  politi- 
cal unit  of  such  county,  as  a  township  is  the 
political  unit  of  counties  under  township  or- 
ganization. A  "precinct"  lacks  the  corporate 
character  of  a  township,  but  elects  certain 
officers,  and  has  the  power  to  issue  bonds  for 
certain  purposes,  and  in  other  ways  bears  a 
relation  to  the  county  not  under  township 
organization  analogous  to  that  which  the 
township  bears  to  its  county.  Union  Pac.  R. 
Co.  v.  Howard  County,  92  N.  W.  679,  580,  66 
Neb.  663. 

As  distHet 

The  words  "precinct"  and  "district"  in 
the  election  law  are  frequently  used  inter- 
changeably, and  the  meaning  must  be  gath- 
ered very  largely  from  the  connection  in 
which  they  are  used.  Welch  v.  Shumway, 
83  N.  B.  549,  555.  232  111,  54. 

The  words  "district"  and  "precinct,"  as 
used  in  the  election  law  since  the  present 
Constitution  was  adopted,  have  not  always 
been  used  with  the  same  meaning.  Some- 
times they  have  been  so  used  that  the  word 
"precinct"  meant  a  larger  territory  than  the 
word  "district" ;  a  district  being  a  subdivi- 
sion of  a  precinct    This  ia  usually,  but  not 
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always,  the  case  In  the  general  election  law. 
Sometimes  they  have  been  used  so  that  the 
word  **preclnct"  covered  a  smaller  territory 
than  the  word  "district."  This  is  the  case 
with  reference  to  the  election  act  passed  in 
1885,  now  in  force  in  the  city  of  Chicago, 
when  taken  in  connection  with  certain  pri- 
mary laws,  although  generally  In  primary 
laws  the  term  "primary  district'*  is  used. 
Sometimes  "district"  and  "precinct"  are  used 
interchangeably,  as  will  be  shown  from  a 
careful  reading  of  the  present  general  elec- 
tion law.  They  will  be  found  to  be  so  used 
in  paragraph  30  of  chapter  46  (Hurd's  Kev. 
St  1905,  p.  860).  Hence  the  meaning  of 
these  words  must  be  gathered  very  largely 
from  the  connection  in  which  they  are  used 
in  each  instance.  For  the  purpose  of  town 
elections  only,  polling  places  and  election 
districts  in  a  town  having  been  established 
by  the  county  board,  under  the  law,  solely 
for  the  convenience  of  the  voters,  for  that 
election  the  entire  town,  as  to  the  qualifica- 
tions of  the  electors,  is  considered  one  voting 
district.  People  ex  rel.  Delaney  v.  Markie- 
wicz,  80  N.  E.  256,  258,  225  111.  563. 

As  relisious  society 

"The  term  'religious  society'  had  in  the 
English  ecclesiastical  law  and  has  in  our 
law  a  well-defined  meaning,  and,  as  common- 
ly used  in  our  law,  it  is  synonymous  with 
'parish,'  'precinct,'  and  designates  an  incor- 
porated society  created  and  maintained  for 
the  support  of  public  worship."  RiflPe  v. 
Proctor,  74  S.  W.  409,  410,  99  Mo.  App.  601. 

As  villase 

The  word  '^precinct"  does  not  include 
"village."  Dooley  v.  Jackson,  78  S.  W.  330, 
333,  104  Mo.  App.  21  (citing  State  v.  Chi- 
chester, 47  N.  W.  934,  31  Neb.  325,  11  L.  R. 
A.  104). 

As  Toting  place  or  territory 

In  a  statute  providing  for  the  punish- 
ment of  one  who  votes  in  more  than  one 
election  precinct,  the  word  "precinct"  means 
no  more  nor  less  than  a  place  of  voting,  and 
therefore  the  statute  is  aimed  to  punish  the 
same  offense  that  was  punishable  under  a 
prior  statute  providing  for  the  punishment 
of  one  who  votes  more  than  once  at  the  same 
or  different  "place."  State  v.  Anslinger,  71 
S.  W.  1041.  1044,  171  Mo.  600. 

The  word  "precinct,"  in  Const  {  61,  pro- 
viding that  the  General  Assembly  shall  by 
general  law  provide-  a  means  whereby  the 
sense  of  the  people  of  any  county,  city,  town, 
district,  or  precinct  may  be  taken  as  to 
whether  or  not  intoxicating  liquors  shall  be 
sold  therein,  means  only  a  voting  territory 
as  a  part  of  a  district,  town,  city,  or  county. 
Precincts  are  created  in  the  county  by  the 
county  and  for  the  convenience  of  the  people 
of  the  county.  It  has  not  the  machinery  for 
government  It  has  not  a  single  official,  or 
may  not  have,  wte  performs  any  act  of  gov- 


ernment whatever.  Board  of  TmsteeB  of 
Town  of  New  Castle  t.  Scott,  101  S.  W.  W4, 
947,  125  Ky.  645. 

PRECINCT  OFFICEB 

By  Sess.  Laws  1901,  p.  100,  a  107,  pro- 
viding that  precinct  officers  are  one  Justice 
of  the  peace  and  one  constable,  and  that  cit- 
ies of  the  first  class  shall  not  be  divided,  bnt 
shall  be  deemed  one  precinct  for  the  purpose 
of  electing  a  justice  and  constable,  justices 
of  the  peace  in  cities  of  the  first  class  are 
"precinct  officers,"  and  not  merely  city  offi- 
cers, and  the  fact  that  the  territorial  bound- 
aries of  their  precinct  are  coextensive  with 
the  dty  does  not  render  them  city  officers, 
and,  as  a  class  by  themselves,  subject  to  spe- 
cial legislation.  Love  v.  Liddle,  72  Pac  1S5, 
187,  26  Utoh,  02,  62  L.  B.  A.  482. 

PRECIOUS  STONES 

See  Imitation  Precious  Stones. 
As  set,  see  Set 

Articles,  such  as  bowls,  Tases,  traya, 
wine  pitchers,  teacups,  altar  sets,  flower 
stands,  and  other  completed  articles*  manu- 
factured from  jade  by  cutting,  carvlDg.  or 
other  means,  are  not  "precious  stones,"  with- 
in paragraph  435,  Schedule  N,  I  1,  c.  U,  Tar- 
ifr  Act  July  24,  1897,  30  Stat  192,  bat  are 
dutiable  under  paragraph  07,  Schedule  B,  30 
Stat  156^  covering  ''articles  and  wares  com- 
posed wholly  and  in  chief  value  of  mineral 
substances."  C.  L.  Tiifany  &  Ca  t.  United 
States,  126  Fed.  255.  256. 

In  construing  the  provisions  In  Tariff 
Act  July  24, 1897,  c.  11,  S  1,  Schedule  N,  pars. 
408,  435,  30  Stat  189,  192,  for  "beads  of  aU 
kinds,"  and  "precious  stones,"  respectively. 
held,  that  pierced  opal  balls  about  one-foortli 
of  an  inch  in  diameter  and  pierced  rock- 
crystal  rondelles,  or  small,  flat,  faceted  disks. 
are  dutiable  under  the  latter  provision  rath- 
er than  the  former ;  these  articles  not  being 
commercially  known  as  beads.  Held,  also,  as 
to  the  rock-crystal  articles,  that  they  are 
dutiable  under  said  latter  provision  rather 
than  as  manufactures  of  rock  crystal  under 
paragraph  115,  Schedule  B,  I  1,  of  said  act 
(30  Stat  159).  United  States  t.  American 
Gem  &  Pearl  Co.,  142  Fed.  283,  284. 


Sapphires  intended  for  bearings  for 
trical  instruments  are  dutiable  as  predoos 
stones,  under  Tariff  Act  July  24,  1897,  a  11, 
i  1,  Schedule  N,  par.  435,  30  Stat  192,  rath- 
er than  as  articles  composed  of  mineral  sub- 
stances under  Schedule  B,  par.  97,  30  Stat 
156.  United  States  v.  American  Express  Co, 
147  Fed.  894. 

In  the  provision  in  Tariff  Act  July  2^ 
1897,  c.  11,  i  1,  Schedule  N,  par.  435,  for  '^dia- 
monds and  other  precious  stones  advanced 
in  condition  or  value  from  tbefr  natmal 
state  by  cleaving,  splitting,  catting;  or  other 
process,  and  not  set,"  the  word  **Bety  lias  a 
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vreU-known  and  well-defined  trade  meaning 
In  connection  with  **precion8  stones,*'  aa  to 
frame  or  mount  in  gold,  aUver,  or  .otber 
metal,  and  does  not  include  the  insertion  of 
an  agate  bearing  in  a  scale.  So  that  the 
paragraph  was  intended  to  coyer  only  pre- 
cious stones  intended  for  Jewelry  purposes, 
and  not  such  as  are  fitted  for  use  as  bear- 
ings. Small  pieces  of  agate,  fitted  for  use 
as  scale  bearings  by  being  cut,  polished,  and 
grooved,  are  dutiable  as  manufactures  of 
agate,  under  TarlflT  Act  July  24,  1897,  a  11, 
f  1,  Schedule  B,  par.  115,  and  not  as  "pre- 
cious stones,"  under  paragraph  436,  Schedule 
N,  30  Stat.  102.  Smith  y.  Computing  Scale 
Co.,  147  Fed.  890,  891. 

Where  Congress,  haying  provided  in  gen- 
eral terms  for  a  group  of  articles,  which  in- 
cludes many  diiferent  species,  as  "precious 
stones,*'  selects  by  name  one  of  those  species 
and  prescribes  that  manufactures  of  that 
particular  species  shall  be  dutiable  at  a  dif- 
ferent rate,  as  "manufactures  of  agate,  not 
specially  provided  for,"  it  has  so  clearly  in- 
dicated its  intention  to  withdraw  the  article 
from  the  general  group  as  soon  as  it  becomes 
a  completed  manufacture  that  the  absence  of 
the  limiting  clause,  "not  specially  provided 
for,"  from  the  group  provision,  is  not  partic- 
ularly significant.  United  States  y.  Albert. 
Lorsch  &  Co.,  158  Fed.  398, 399,  86  C.  C.  A.  34. 

Rock-crystal  intaglios,  produced  in  an 
expensive  manner  by  engraving,  and  then 
painted,  are  dutiable  under  the  Tariff  Act  as 
"precious  stones  advanced  in  condition  or 
value  •  •  ♦  by  ♦  •  ♦  cutting  or  oth^ 
er  process,"  regardless  of  their  advancement 
in  value  by  painting.  Benedict  &  Warner  v. 
United  States,  135  Fed.  242;  United  States 
V.  Benedict  &  Warner,  145  Fed.  914,  915,  76 
0.  C.  A.  446. 

PRECIPITATE 

See  Artifically  Precipitated. 

PRECIPITATIOV 

Tbat  a  town  did  nothing  to  prevent  sur- 
face water  from  following  the  law  of  gravi- 
tation in  crossing  over  a  road  onto  adjoining 
land  does  not  show  a  "precipitation"  of  wa- 
ter thereon.  Beals  y.  Brookline,  64  N.  E. 
339,  341,  174  Mass.  1. 

PRE-EMPTION 

The  essence  of  a  rl|^t  of  "pre-emption" 
is  the  privilege  of  purchasing,  and  when  set- 
tlers occupy  public  lands,  and  the  govern- 
ment places  the  same  in  the  market,  the  set- 
tlers have  a  preference  right  to  purchase  at 
the  price  stated,  and  the  states  which  has 
acquire  the  pre-emption  in  lands  occupied 
by  Indians,  has  the  first  right  to  purchase 
when  the  lands  are  put  up  for  sale  or  to  ex- 
tinfirniah  the  Indian  title.    Seneca  Nation  of 


Indians  v.  Appleby,  112  N.  Y.  Supp.  177,  182, 
127  App.  Div.  770. 

The  word  "pre-emption'*  has  a  varied 
meaning.  At  common  law  it  expressed  the 
king's  right  to  buy  provisions  and  other  nec- 
essaries for  his  household  in  preference  to 
others.  In  international  law,  it  expresses 
the  right  of  a  nation  to  detain  goods  of  a 
stranger  in  transit  so  as  to  afford  its  subjects 
a  preference.  Webster  gives,  among  other 
definitions,  the  right  of  purchase  before  an- 
other, but  the  word  "pre-emption"  in  Act 
March  3, 1891,  c.  561,  |  7,  26  Stat.  1098,  relat- 
ing to  homestead  entries,  has  another  well- 
defined  technical  meaning,  familiar  to  all. 
United  States  v.  Yankee  Fuel  Co.,  195  Fed. 
850,  852. 

PBE-EMPnOir  OJsAIM 

"A  'pre-emption  claim,'  until  perfected, 
is  not  a  title  defeasible  upon  the  nonperf orm> 
ance  of  conditions  subsequent,  but  is  a  mere 
inchoate  right  which  may  ripen  into  a  per- 
fect title  upon  the  performance  of  certain 
conditions  precedent.  Neither  is  -It  an  al- 
ready existing  and  certain  demand  for  land 
issued  by  the  government  upon  an  executed 
consideration,  but  is  a  mere  privilege  or  right 
of  possession,  sufficient  under  the  statute,  as 
against  all  but  those  holding  under  a  superi- 
or right,  or  title,  to  maintain  trespass  to  try 
title,  but  not  sufficient  to  defeat  this  superior 
right  or  title  by  limitation.  Creamer  y. 
Briscoe  (Tex.)  107  S.  W.  635,  637. 

A  ''homestead  filing"  Is  a  "homestead 
claim,"  and  a  "pre-emption  filing"  is  a  "pre- 
emption claim"  within  the  meaning  of  acts 
granting  rights  In  public  lands.  Hence,  a 
grant  of  public  lands  to  aid  in  the  construc- 
tion of  a  railroad,  which  excepts  therefrom 
such  lands  within  the  place  limits  as  shall 
be  found  to  have  been  "granted,  sold,  reserv- 
ed, occupied  by  homestead  settlers,  pre-empt- 
ed or  otherwise  disposed  of,"  did  not  attach 
to  lands  which  were  within  the  primary  lim- 
its of  the  grant  as  fixed  by  the  definite  loca- 
tion of  the  line  of  road,  but  upon  which,  at 
the  time  the  map  of  definite  location  became 
effective,  there  were  homestead  and  pre-emp- 
tion claims  filed  in  the  proper  land  office,  and 
remaining  of  record  and  uncanceled.  Oregon 
&  C.  B.  Co.  V.  United  States,  148  Fed.  603, 
605,  606,  78  C.  C.  A,  375  (citing  Northern 
Pacific  Railway  Co.  v.  DeLacey,  19  Sup.  Ct 
791,  174  U.  S.  634,  43  L.  Ed.  1111 ;  Northern 
Pacific  Railroad  Company  v.  Sanders,  17 
Sup.  Ct.  671,  166  U.  S.  620.  41  L.  Ed.  1139 ; 
Whitney  v.  Taylor,  15  Sup.  Ct.  796,  155  U.  S. 
86,  39  L.  Ed.  906;  Kansas  Pacific  Railroad 
Co.  V.  Ihinmeyer,  5  Sup.  Ct  566,  113  U.  S. 
629,  28  L.  Ed.  1122 ;  Doolan  v.  Carr,  8  Sup. 
Ct  1228,  125  U.  S.  618,  31  L.  Ed.  844 ;  Mon- 
roe Cattle  Co.  V.  Becker,  13  Sup.  Ct  217,  147 
U.  S.  57,  37  li.  Ed.  72;  Leavenworth,  L.  & 
G.  R.  B.  y.  United  States,  92  U.  S.  733,  23 
L.  Ed.  634;  Bardon  y.  Northern  Pacific  Rail- 
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road,  12  Snp.  Ct.  856, 146  U.  S.  535,  36  L.  Ed. 
806 ;  United  States  v.  Southern  Pacific  Rail- 
road Co.,  13  Sup.  Ct  152,  146  U.  S.  570,  36 
L.  Ed.  1091). 

PBE-EMPnON  ENTB7 

The  proviso  to  section  7  of  the  Act  of 
March  3,  1891,  c  561,  26  Stat.  1098,  giving 
the  right  to  patent  where  no  contest  or  pro- 
test has  been  filed  within  two  years  after  re- 
ceiver's receipt  "upon  the  final  entry  of  any 
tract  of  land  under  the  homestead,  timber 
culture,  desert  land,  or  pre-emption  laws,*' 
does  not  include  coal  land  entries.  United 
SUtes  y.  Yankee  Fuel  Co.,  195  Fed.  850,  851. 

PBE-EMFTION  FELINO 

See  Pre-emption  Claim. 

PBE-EMPnOV  INTEREST 

A  ''pre-emption  interest*'  is  a  right  to 
purchase  at  a  fixed  price,  within  a  limited 
time^  in  preference  to  others.  Davenport  v. 
Farrar,  2  lU.  (1  Scam.)  314,  3ia 

PBE-EMPTIOlf  BIGHT 

As  inchoate  equity,  see  Inchoate  EiQuity. 
Attached  to  land,  see  Attach. 

PRE-EXISTING  DEBT 

As  value,  see  Value. 

••The  words  'pre-existing  debt'  In  their 
natural  meaning  include  all  debts  previously 
contracted,  whether  they  have  become  pay- 
able or  not."  Beall  v.  Hudson  County  Wa- 
ter Co.,  185  Fed.  179, 183  (citing  In  le  Fletch- 
er, 186  Mass.  340). 

PREFERENCE 

See  Creditor  Seeking  Preference; 
Fraudulent  Preference ;  Undue  Prefer- 
ence;   Unlawful  Preference. 

As  privilege,  see  Privilege. 

As  voidable,  see  Voidable. 

Surrender  of  preference,  see  Surrender. 

Void  preference  construed  as  voidable, 
see  Void. 

A  carrier  which  transports  large  quanti- 
ties of  coal  is  entitled  to  make  regulations 
with  respect  to  the  manner  of  receiving  and 
transporting  it  so  that  it  may  be  handled  ex- 
peditiously, safely,  and  economically,  without 
unnecessary  interference  with  the  carrier's 
other  business;  and  regulations  which  are 
well  designed  to  promote  such  object  cannot 
be  complained  of  on  the  ground  that  they  op- 
erate to  give  a  preference  to  one  who  com- 
plies with  them,  or  as  a  discrimination 
against  one  who  does  not.  Where  defendant 
railroad  company,  wliich  had  previously  per- 
mitted the  loading  of  cars  with  coal  on  its 
side  track  at  a  station,  made  a  regulation  by 
which  it  withdrew  such  permission,  and  it 
thereafter  refused  to  furnish  cars  to  be  so 
loaded  to  plaintiff  or  to  any  other  shipper ; 


but  during  such  time,  however,  certain  mliM^ 
owners,  who  through  agreements  with  the 
company  had  constructed  private  spur  in^a 
to  their  mines,  were  furnished  cars,  some  of 
which  they  loaded  from  wagons  while  stand- 
ing on  such  spur  tracks  before  the  derelop- 
ment  of  the  mines  and  the  constmction  of 
tipples  for  loading,  it  was  held  that  the  fur- 
nishing of  cars  for  such  purpoee,  while  re- 
fusing to  furnish  cars  for  loading  on  the  sta- 
tion track  to  plaintiff,  who  had  constructed 
no  spur  track,  did  not  constitute  the  giving 
of  an  undue  "preference,"  either  under  the 
common  law  or  the  statute  of  Arkansas,  pn»- 
hibiting  the  giving  of  any  preference  in  the 
furnishing  of  cars.  The  idea  conveyed  by  th^- 
"preference"  is  that,  as  between  two  perarto% 
occupying  the  same  situation  or  relation  to 
the  carrier,  one  has  been  preferred  over  the 
other  or  granted  certain  privileges  or  facili- 
ties that  were  not  extended  to  the  otb<>r. 
Harp  V.  Choctaw,  O.  &  G.  R.  Co.,  125  Fed 
445,  446.  452,  61  C.  C.  A.  405. 

Under  Rev.  Corp.  Act  1896  (P.  Ll  l»fi, 
pp.  280,  283,  304,  a  185)  S§  8,  la  86,  requiring 
the  certificate  of  incorporation  to  describe  the 
different  classes  of  stock,  authorizing  corpon- 
tions  to  create  different  kinds  of  stock  with 
preferences,  and  declaring  that  in  the  distri- 
bution of  the  assets  of  a  corporation  the  «or- 
plus  funds  after  payment  of  the  creditors  and 
the  preferred  stockholders  may  be  divided 
among  the  general  stockholders,  when  con- 
sidered in  connection  with  the  history  of  leg- 
islation on  the  subject  as  embodied  in  Rer. 
Corp.  Act  1875  (Revision  1877.  pp.  18 1  1J>1' 
S§  25,  80,  and  the  judicial  interpretation  *>t 
such  act,  a  certificate  of  incorporation  which 
gives  to  the  holders  of  preferred  stock  t 
yearly  dividend  before  any  dividend  shall  be 
set  apart  on  common  stock,  creates  a  **prefer- 
ence"  in  favor  of  the  preferred  sto^  in  the 
assets  on  a  dissolution  of  the  corporatioD. 
Hellman  v.  Pennsylvania  Elec.  Vehicle  Co.. 
67  AU.  884,  836,  73  N.  J.  Eg.  269. 

The  idea  conveyed  by  the  word  "p^efe^ 
ence"  as  used  to  indicate  a  dlscrlmliuitlon  hj 
a  carrier  is  that,  as  betwe^i  two  persons  oc- 
cupying the  same  situation  or  relation  to  the 
carrier,  one  has  been  preferred  over  the  oth- 
er, or  granted  certain  privileges  or  facUitiitf 
that  were  not  extended  to  the  other.  Cbo^ 
taw,  O.  &  G.  R.  Co.  V.  States  84  S.  W.  5Qcr. 
503,  78  Ark.  373. 

The  right  given  by  Laws  1906»  e.  16^  I 
8,  to  cause  unsurveyed  land  to  be  8urveyt*d 
and  to  purchase  the  same  within  60  days 
after  approval  of  survey,  is  not  abrogated  by 
Laws  1007,  c.  20,  |  6e,  declaring  that  no  per- 
son shall  have  any  preference  to  p«reha><* 
unsurveyed  land,  except  as  provided  in  tlis: 
act;  the  right  conferred  by  the  former  act 
not  being  a  ^'ppeference,"  but  a  right  to  pur 
chase  Initiated  by  application  far  sarve.^ 
Pence  v.  Bobison,  119  8.  W.  1146^  102  To. 
489* 
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In  iMuikraptoy  aad  imfldlvmcr  Ulws 

In  order  to  constitute  a  "preference/* 
within  tbe  meaning  of  tbe  bankruptcy  act, 
the  debtor  must  do  some  act  to  facilitate  the 
proceedings.  Submissive  inactivity  Is  not 
enough.  Johnson  v.  Anderson,  07  N.  W. 
339,  342,  70  Neb.  233. 

Bankr.  Act  July  1,  1898,  c.  541, 1 00a,  pro- 
vides that  a  person  shall  be  deemed  to  have 
given  a  '"preference"  if,  being  insolvent,  he 
has  procured  or  suffered  a  Judgment  to  be 
entered  against  him  in  favof  of  any  person 
or  made  a  transfer  of  any  of  his  property, 
and  the  effect  of  the  enforcement  of  such 
Judgment  or  transfer  will  be  to  enable  any 
one  of  his  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such 
creditors  of  the  same  class.    West  v.  Bank 
of  Lahoma,  85  Pac.  409,  470,  10  Okl.  328; 
Coder  v.  Arts,  29  Sup.  Ct  430,  442,  213  U.  8. 
223,  229,  53  L.  Ed.  772,  10  Ann.  Cas.  1008 
(quoting  and  adopting  the  definition  in  Bankr. 
Act,  §  00a,  as  amended  by  section  13,  32  Stat. 
799,  c.  487) ;   In  re  White,  177  Fed.  194,  190, 
101   C.    C.    A.    304    (quoting   and   applying 
Bankr.  Act,  f  00a) ;  Galveston  Dry  Goods  Ck>. 
V.  Freukel,  80  S.  W.  949,  950.  39  Tex.  Civ. 
App.  19. 

A  suit  by  the  trustee  of  a  bankrupt  cor- 
poration to  compel  a  stockholder  to  pay  cor- 
porate debts  because  of  her  alleged  participa- 
tion in  a  fraudulent  overvaluation  of  the 
corporation's  assets  in  payment  for  stock  was 
not  a  case  of  a  preferential  or  fraudulent 
transfer  within  Bankr.  Act  July  1,  1898,  c 
541.  30  Stat.  544,  as  amended  by  Act  Cong. 
Feb.  5,  1903,  c.  487,  32  Stat  797,  giving  courts 
of  bankruptcy  Jurisdiction  in  suits  for  tbe 
recovery  of  property  under  sections  00b,  07e, 
and  70e  (30  Stat.  502,  504,  505,  32  Stat.  799, 
800),  relating  to  fraudulent  and  preferential 
transfers  but  was  a  suit  of  a  plenary  nature, 
of  which  the  bankruptcy  court  had  no  Juris- 
diction except  by  defendant's  consent.    In  re 
Haley,  158  Fed.  74,  78,  85  C.  C.  A.  404. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  | 
00a,  a  bankrupt  is  deemed  to  have  given  a 
preference  if  within  four  months  before  the 
filing  of  the  petition  he  procures  or  suffers  a 
Judgment  against  him  or  makes  a  transfer  of 
any  of  his  property,  and  the  effect  of  which 
will  be  to  give  a  creditor  a  greater  percentage 
of  bis  debt  than  any  other  creditor  of  the 
same  class.     Section  00b  provides  that,  if  a 
person  receiving  a  preference  has  reasonable 
cause  to  believe  a  preference  was  intended,  it 
sAiall    be  voidable  by  the  trustee.     An   in- 
solyent  made  an  assignment  for  the  benefit  of 
creditors  with  a  preference  In  favor  of  de- 
fendant and  after  paying  the  preferred  debts 
tbe  residue  was  not  sufilcient  to  pay  other 
creditors.   The  assignment  was  made  and  reg- 
istered within  four  months  before  the  filing 
of  tlie  petition.     Defendant  knew  that  she 
viras  protected  in  the  assignment,  and  asked 
that  the  money  be  paid  to  her,  which  was 


dokie.  Held,  that  there  was  a  preference  en- 
titling the  trustee  in  bankruptcy  to  recover 
the  amount  paid  defendant,  although  there 
was  no  fraudulent  intent,  and  the  payment 
was  made  by  the  assignee,  and  not  directly 
by  the  bankrupt  Wilson  v.  Taylor,  70  S.  £. 
280,  288,  154  N.  C.  211. 

A  guarantor  is  a  "creditor"  within  the 
meaning  of  section  00b  of  the  bankruptcy  act 
(30  Stat.  502),  relating  to  the  giving  of  "pref- 
erences" to  creditors.  Stem  v.  Paper,  ISJ 
Fed.  228,  231. 

Under  Bankr.  Act  1898,  $  00,  as  amended 
by  32  Stat.  c.  487,  |  13,  providing  that  a  per- 
son shall  be  deemed  to  have  given  a  "prefer- 
ence" who  has  within  four  months  before  the 
filing  of  the  petition  in  bankruptcy,  or  after 
the  fiUng  of  the  petition  and  before  adjudica- 
tion, procured  a  Judgment  to  be  entered 
against  himself  in  favor  of  any  person,  or 
made  a  transfer  of  any  of  his  property  which 
will  enable  one  of  bis  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  other 
creditors  of  the  same  class,  a  "preference"  Is 
not  necessarily  a  fraudulent  conveyance;  a 
bankrupt  having  the  right  to  prefer  one 
creditor  if  giving  the  preference  more  than 
four  months  before  filing  of  the  petition. 
Coder  v.  Arts,  29  Sup.  Ct  430,  443,  213  U. 
S.  223,  53  L.  Ed.  772,  10  Ann.  Oas.  lOOa 

One  who  had  a  contract  with  a  railroad 
to  furnish  board  to  a  track  gang  entered  into 
an  arrangement  ^ith  a  supply  firm  whereby 
it  was  to  extend  him  credit,  and  he  in  turn 
gave  it  an  order  on  the  railroad,  directing  It 
to  pay  to  the  firm  any  sums  due  from  the 
railroad  to  him.  It  was  agreed  between  the 
contractor  and  the  firm  that  the  latter  was 
not  to  present  the  order  unless  the  former 
did  not  keep  up  his  payments.  In  pursuance 
of  this  agreement,  the  order  was  not  pre- 
sented for  over  a  year,  and  then  Just  one 
day  before  the  contractor,  being  insolvent, 
filed  a  voluntary  petition  in  bankruptcy. 
Held,  that  the  order  did  not  operate  as  an 
equitable  assignment  as  of  the  date  when 
it  was  given,  but  was  effective  as  a  transfer 
only  when  presented  to  the  railroad,  and 
therefore  constituted  a  "preference,"  within 
section  00,  Bankr.  Act  Johnston  v.  Huff, 
Andrews  &  Moyler  Co.,  183  Fed.  704,  707,  00 
C.  C.  A.  534. 

A  "preference''  is  defined  in  section  00, 
Bankr.  Act  (Act  July  21,  1898,  c.  541,  30  Stat. 
502),  as  follows:  "(a)  A  person  shall  be 
deemed  to  have  given  a  'preference*  if «  being 
solvent,  he  has,  within  four  months  before 
the  filing  of  the  petition,  or  after  the  filing 
of  the  petition,  and  before  the  adjudication, 
procured  or  suffered  a  Judgment  to  be  en- 
tered against  himself  in  favor  of  any  person, 
or  made  a  transfer  of  any  of  his  property, 
and  the  effect  of  the  enforcement  of  such 
Judgment  or  transfer  will  be  to  enable  any 
one  of  his  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such 
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creditors  of  the  same  class.  (Where  the 
preference  consists  in  a  transfer,  snch  pe- 
riod of  fonr  months  shall  not  expire  until 
four  months  after  the  date  of  the  recording 
or  registering  of  the  transfer,  if  by  law  such 
recording  or  registering  is  required.)  (b)  If 
a  bankrupt  shall  have  given  a  preference 
and  the  person  receiving  it,  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall 
have  had  reasonable  cause  to  believe  that  it 
was  intended  thereby  to  give  a  preference, 
it  shall  be  voidable  by  trustee,  and  he  may 
recover  the  property  or  its  value  from  such 
person."  Held,  that  the  words  which  were 
inclosed  in  parentheses,  and  which  were  not 
in  the  original  act,  but  added  by  the  amend- 
ment of  February  5,  1903  (Act  Feb.  3,  1905, 
c.  487,  §  13,  32  Stat.  799),  did  not  change  the 
meaning  of  a  voidable  "preference"  as  de- 
fined by  the  original  act,  the  essential  ele- 
ments of  which  are  that  the  debtor  at  the 
time  of  the  transaction  must  have  been  In- 
solvent: that  there  must  have  been  a  pre- 
existing debt  paid  or  secured  by  the  transac- 
tion within  four  months  before  the  filing  of 
the  petition  in  bankruptcy,  and  the  creditor 
must  have  had  reasonable  cause  to  believe 
that  a  preference  was  thereby  intended. 
Seager  v.  Lamm,  104  N.  W.  1,  95  Minn.  325. 

The  return  of  excessive  margins  by  an 
Insolvent  stockbroker  to  a  customer  does  not 
constitute  a  preference,  forbidden  by  Bankr. 
Act  July  1,  1898,  c.  541,  |  60a,  30  Stat.  562. 
as  amended  by  Act  Feb.  6,  1903,  c.  487,  §  13, 
32  Stat  799,  where  the  customer  bad  de- 
manded settlement,  and,  on  the  following 
day,  the  sum  paid  over  was  taken  into  ac- 
count in  the  settlement  before  turning  over 
to  the  customer  stock  belonging  to  him.  ac- 
cording to  the  understanding  of  the  parties. 
Richardson  v.  Shaw,  147  Fed,  659,  77  C.  C. 
A.  643;  Id.,  28  Sup.  Ct  512,  517,  209  U.  S. 
365,  52  L.  Ed.  835,  14-  Ann.  Gas.  981. 

That  a  bankrupt  who  was  Insolvent  paid 
$2,600  of  his  money  to  creditors  of  his  wife 
did  not  constitute  a  "preference"  under  Bank- 
ruptcy Act,  §  60a,  30  Stat.  562,  though  the 
effect  of  such  payment  was  to  reduce  the 
percentage  whlcJii  would  otherwise  be  paid 
to  the  petitioning  creditor.  In  re  Kayser, 
177  Fed.  383,  385,  100  0.  C.  A.  615. 

A  "preference"  within  the  bankruptcy 
act  is  not  the  same  as  a  "fraudulent  trans- 
fer" of  a  bankrupt's  assets.  In  a  preferen- 
tial transfer,  the  fraud  is  technical  and  in- 
fringes the  rule  of  equal  distribution  among 
all  creditors  which  it  is  the  policy  of  the 
court  to  enforce  when  all  cannot  be  fully 
paid;  while  in  a  "fraudulent  transfer"  the 
fraud  is  actual,  in  that  the  bankrupt  has  se- 
cured an  advantage  for  himself  out  of  what 
should  belong  to  his  creditors.  Where  a 
bankrupt  with  knowledge  of  insolvency  as- 
signs certain  accounts  to  secure  advances 
from  a  banker  and  at  once  uses  the  money 
so  obtained  to  pay  favored  creditors,  the 


transaetioii,  whUe  eooBtituting  a  "prefer- 
ence," shows  no  intent  to  defraud  except  in- 
ferentially  by  a  preferential  payment,  and 
therefore  is  not  a  "fraudulent  transfer**  pro- 
hibited by  Bankr.  Act  July  1,  1888,  a  541,  | 
67e,  30  Stat  564.  Van  Iderstine  ▼.  National 
Discount  Co.,  174  Fed.  518,  519,  521,  »8  C.  C. 
A.  300  (syllabus  pars.  4,  5). 


n 


'A  'preference,'  in  its  legal  as  weU  as 
in  its  ordinary  sense,  implies  a  party  who 
prefers;  but  a  bankrupt,  after  the  appoint' 
ment  of  a  receiver,  cannot,  by  doing  or  omit- 
ting anything,  prefer  anybody.  He  has  no 
longer  any  title  to  any  property  with  which 
he  can  prefer  any  creditor."  Ryttenberg  v. 
Schefer,  131  Fed.  313,  317. 

Same— Conditional  sale  to  bankrapt 

Where  stoves  sold  to  a  bankrupt  for  in- 
stallation in  his  buildings  under  a  conditional 
contract  of  sale  were  actually  delivered,  ac- 
cepted, and  used  therein,  such  conditional 
sale  contract,  if  otherwise  valid,  was  not  ob- 
jectionable as  a  "preference,"  though  made 
within  four  months  prior  to  the  bankruptcy. 
In  re  Cohen,.  163  Fed.  444,  445. 

Same— GonTeyance  to  iMUilErapt**  wife 

A  bankrupt  within  four  months  of  ad- 
judication of  bankruptcy  conveyed  his  inter- 
est in  mill  property  to  his  wife,  who  paid 
full  \tilue.  He  owned  no  other  property  at 
the  time,  and  the  wife  knew  his  <itMiTM*iai 
condition,  and  that  the  conveyance  was  made 
to  enable  him  to  pay  a  creditor,  and  tliere- 
by  relieve  an  indorser  from  liability.  She 
had  no  use  for  the  property  conveyed.  Held* 
that  the  conveyance  was  a  "preference**  with- 
in the  bankruptcy,  act,  and  must  be  set  aside 
at  the  suit  of  the  trustee  in  bankruptcy.  Mo 
Kay  V.  Weager,  134  N.  Y.  S.  66,  67. 

Same— Deposit  in  1»aalK 

Transfers  of  property  amounting  to  pref- 
erences, within  the  bankruptcy  act  of  189S. 
contemplate  the  parting  with  the  bankrupts 
property  for  the  benefit  of  the  creditors  and 
the  consequent  diminution  of  the  bankrupt's 
estate.  It  is  such  transactions  operatiiig,  to 
defeat  the  purposes  of  the  act,  whi<^  under 
its  terms  are  preferences.  Insolvents,  by  de- 
positing money  in  a  bank  on  an  open  ac- 
count, subject  to  checks,  do  not  thereby  make 
a  transfer  of  property  amounting  to  a  pref- 
erence. New  York  County  Nat.  Bank  v. 
Massey,  24  Sup.  Ct  199,  201,  192  U.  8.  ISS, 
48  Im  Ed.  380. 

Money  deposited  in  a  bank  in  the  ordi- 
nary course  of  business  by  an  insolvent  with- 
in four  months  of  the  time  he  is  adjudged  a 
bankrupt  is  not  a  transfer  of  propetiy 
amounting  to  a  preference  within  the  mean- 
ing of  the  Bankruptcy  Act,  and  the  bank  may 
apply  such  deposit  on  a  debt  due  from  the 
bankrupt.  Habegger  v.  First  Nat  Bank  of 
St  Paul,  103  N.  W.  21$»  217,  94  Minn.  440^ 
110  Am.  St  Rep..379. 
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Same— Br^liange  of  pvoporty 

A  transfer  which  does  not  diminish  the 
estate  of  a  hankmpt,  but  which  constitutes 
only  a  fftlr  exchange  of  property,  Is  not  a 
•*preference."  McDonald  v.  Clearwater  Short- 
line  Ry.  Co.,  164  Fed.  1007,  1011  (ciUng 
Cook  T.  Tallis,  85  U.  S.  [18  WaU.]  332,  21 
L.  Ed.  033). 

Same— Intent  of  debtor  and  knowledce 
or  belief  of  erodltor 

A  **preference ,"  snch  as  offends  the  bank- 
ruptcy act,  must  be  one  likely  in  its  results 
to  defeat  the  collection  by  other  creditors  of 
their  claims.  Essential  to  such  a  preference, 
therefore,  is  Insolvency.  Knowledge  or  a 
reasonable  cause  to  believe  that  a  preference 
is  Intended  Involves  knowledge  of  a  reason- 
able cause  to  believe  that  Insolvency  exists 
as  a  matter  of  fact  Des  Moines  Say.  Bank 
V.  Morgan  Jewelry  Co.,  99  N.  W.  121, 123, 123 
Iowa,  432. 

Bankr.  Act,  I  60b,  which  makes  a  prefer- 
ence voidable  if  the  creditor  "or  his  agent 
acting  therein  shall  have  had  reasonable 
cause  to  believe"  that  a  preference  was  in- 
tended, states  the  whole  law  on  that  sub- 
ject, and  U  is  immaterial  how  or  when  the 
agent  obtained  his  knowledge,  or  that  he  had 
confidential  relations  with  the  bankrupt,  or 
personal  intei'ests  which  prevented  him  from 
disclosing  his  knowledge  to  his  prluclpaL 
Campbell  v.  Balcomb,  183  Fed.  766,  767,  106 
C.  C.  A.  474. 

To  constitute  a  ''preference"  within 
Bankr.  Act,  |  60a,  a  mere  intent  to  prefer 
is  not  sufficient,  but  the  test  Is  whether  it 
was  given  when  the  debtor  was  insolvent 
and  within  four  months  of  the  filing  of  the 
petition  in  bankruptcy,  and  whether  the  en- 
forcem^it  thereof  gives  any  creditor  a  great- 
er percentage  of  his  debt  than  any  other 
creditor  of  the  same  class.  Blyth  &  Fargo 
Co.  ▼.  Kastor,  97  Pac.  921,  924,  17  Wyo.  180. 

The  test  of  a  "preference**  within  see- 
tion  60a  is  whether  the  person  while  In- 
solyent  performed  the  act  therein  described 
within  the  prescribed  time,  and  with  the 
effect  stated ;  the  intention  of  the  debtor  be- 
ing material  only  In  ascertaining  whether 
the  preference  is  voilable.  Lynch  t.  Bronson, 
69  Ati.  538,  040,  80  Conn.  566. 

Bankr.  Act   July  1,  1898,  c.  541,  &  60b, 
30   Stat.  562,  declares  a  recoverable  **pref- 
erence"  to  consist  of  a  transfer  of  property 
within  four  months  of  the  filing  of  the  peti- 
tion by  a  person  who  Is  Insolvent,  when  the 
person  to  whom  the  transfer  is  made  shall 
then   have  reasonable  cause  to  believe  that 
the  enforcement  of  the  transfer  will  effect  a 
pref  er^ice.    Held,  that  where,  at  the  time  the 
bankrupts  transferred  certain  choses  in  ac- 
tion to  the  receiver  of  a  bank  to  secure  an 
overdraft,  the  receiver  did  not  have  reason- 
able cause  to  believe  that  the  bankrupts  were 
insolvent,  as  distinguished  from  mere  ground 


for  snsplclon  that  they  might  be,  and  their 
financial  condition  was  such  at  the  time  of 
the  transfer  that  the  bankrupts  themselves 
might  reasonably  have  thought  that  they 
were  not  insolvent,  the  transfer  was  not 
voidable.  In  re  F.  M.  &  S.  Q.  Carlile,  199 
Fed.  612,  617. 

The  bankrupts  being  largely  Interested 
in  a  stock  pool,  in  accordance  with  the  cus- 
tom of  brokers  dealing  on  the  New  York 
Stock  Exchange,  obtained  a  clearance  loan 
of  $400,000  from  defendant  bank  on  January 
19,  1910.  The  pool  having  collapsed,  and  the 
bank  ascertaining  that  the  brokers  were  in 
difficulties,  the  cashier  demanded  additional 
securities,  which  were  thereupon  deposited, 
which,  with  a  deposit  of  $54,048.08,  was  re- 
ceived Just  prior  to  the  brokers*  suspension. 
The  clearance  loan  was  charged  to  the  bro- 
kers* deposit  account,  which  was  credited 
with  the  amount  of  the  deposit  received, 
whereupon  the  account  was  closed,  and  a 
loan  put  through  for  the  debit  balance.  Held 
that,  though  the  deposit  might  have  reached 
the  bank  before  the  brokers  were  absolutely 
insolvent,  yet  the  bank  knew  of  the  firm's 
possible  Insolvency,  and  that  not  only  the  de- 
posit, but  the  transfer  of  the  securities,  con- 
stituted a  "preference,**  recoverable  by  the 
bankrupt's  trustee.  Ernst  v.  Mechanics*  & 
Metals  Nat.  Bank  of  New  York,  200  Fed. 
295,  298. 


In  order  to  allege  a  voidable  preference 
under  Bankr.  Act,  St  60a,  60b,  and  amend- 
ment thereto,  approved  February  5,  1903, 
where  the  act  complained  of  is  the  procuring 
of  or  suffering  a  judgment  to  be  entered 
against  the  bankrupt  in  favor  of  any  person, 
it  is  necessary,  among  other  averments,  to 
allege  that  at  the  time  of  the  rendition  of 
the  Judgment  the  Judgment  debtor  was  in- 
solvent, and  that  by  suffering  said  Judgment 
to  be  entered  against  him  he  intended  there- 
by to  give  a  preference,  and  that  the  judg- 
ment creditor  had  reasonable  cause  to  be- 
lieve that  the  Judgment  debtor  so  intended, 
and  that  the  Judgment  creditors  benefiting 
thereby  would  receive  a  greater  percentage 
of  their  debt  than  other  creditors  of  the 
same  class.  Bodolf  v.  First  Nat.  Bank  of 
Tulsa,  121  Pac.  629,  630,  30  Okl.  631,  41  L. 
R.  A.  (N,  S.)  204. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  i 
60,  80  Stat.  562,  defining  a  ''preference,*'  and 
section  1,  subd.  25  (30  Stat  545), , defining  a 
'^transfer,"  and  section  3,  subd.  8  (30  Stat 
5406),  declaring  what  shall  constitute  an  act 
of  bankruptcy,  the  act  of  a  debtor,  while  in- 
solTent,  in  permitting  certain  creditors  to  re- 
cover and  docket  a  Judgment  against  her  so 
as  to  aoquire  a  lien  on  real  estate,  and  in 
permitting  such  judgment  to  remain  a  lien 
until  one  day  before  the  expiration  of  four 
months  from  the  date  it  was  so  docketed, 
constituted  a  '^preference'*  and  an  available 
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act  of  bankruptcy.    In  re  Tnpper,  163  Fed. 
766,  772. 

Where  an  Insolvent  debtor  within  four 
months  of  the  filing  of  the  petition  in  bank- 
ruptcy voluntarily  confessed  Judgment  In  fa- 
vor of  a  creditor  holding  past-due  notes  and 
knowing  of  the  insolvency,  and  the  creditor 
purchased  the  debtor's  property  at  execution 
sale,  subject  to  prior  judgments  which  he 
paid,  and  the  debtor  had  reasonable  cause  to 
believe  that  the  transaction  would  effect  a 
preference,  there  was  a  "preference''  witliln 
Bankruptcy  Act  July  1,  1898,  c.  541,  ||  60a, 
60b,  30  Stat.  662,  as  amended  by  Act  June 
25,  1910,  c.  412,  I  11,  36  Stat  842,  defining  a 
preference  and  authorizing  the  trustee  In 
bankruptcy  to  avoid  preferences.  Grant  y. 
National  Bank  of  Auburn,  197  Fed.  581,  588. 


Under  the  law  of  Texas,  by  which  the 
failure  to  record  a  chattel  mortgage  as  pro- 
vided by  Rev.  St.  Tex.  1895,  art,  3328,  does 
not  affect  its  validity  as  between  the  parties, 
or  as  against  general  creditors  of  the  mort- 
gagor, having  no  lien,  such  a  mortgage  Is  not 
one  which  is  required  to  be  recorded,  within 
the  meaning  of  Bankr.  Act,  §  60a,  as  amend- 
ed by  Act  Feb.  5, 1903,  c.  487,  §  13, 32  Stat  799 ; 
and,  a  chattel  mortgage  given  in  good  faith 
more  than  four  months  before  the  bankruptcy 
of  the  mortgagor  does  not  constitute  a  prefer- 
ential transfer,  under  said  section,  although 
it  was  not  recorded  until  within  such  time. 
Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug  CJo., 
136  Fed.  396,  397,  398,  69  G.  G.  A.  240. 

A  Missouri  state  bank  lent  to  a  corpora- 
tion, the  president  of  which  was  also  presi- 
dent and  a  director  of  the  bank,  sums  in  ex- 
cess of  the  limit  allowed  by  the  law  of  the 
state,  and  held  the  corporation's  notes  there- 
for. The  bank  examiner  required  the  in- 
debtedness to  be  reduced,  whereupon  it  was 
divided  and  notes  of  other  parties  connected 
with  the  officers,  some  of  whom  were  irre- 
sponsible, were  substituted  for  a  portion  of 
it;  all  being  secured  by  a  mortgage  on  the 
corporation's  property  which  was  not  record- 
ed. Later,  on  the  insistence  of  the  bank  ex- 
aminer, others,  Including  the  cashier  of  the 
bank,  indorsed  such  notes.  The  cashier,  who 
made  the  examinations,  afterward  assumed 
all  of  the  notes,  taking  a  note  and  mortgage 
from  the  corporation  to  himself  therefor,  and 
gnrrendering  the  bank's  mortgage.  The  cor- 
jioration  was  insolvent  when  both  mortgages 
were  given,  as  all  parties  had  reasonable 
cause  to  believe,  and  became  a  bankrupt 
within  four  months  after  making  the  mort- 
gage to  the  cashier.  Held  that,  notwith- 
standing the  substitution  of  the  individual 
notes  for  those  of  the  corporation,  It  remain- 
ed the  real  debtor,  and  that  by  indorsing 
such  notes  the  cashier  became  its  creditor; 
that  the  mortgage  to  him  was  void  as  a  pref- 
erence under  Bankr.  Act,  I  60b,  as  amended 
by  Act  Feb«  5,  1903,  a  487,  i  13,  82  Stat  799.  i 


McAtee  y.  Shade,  185  Fed.  442,  450,  107  0.  C 
A.  612. 

Bankr.  Act,  i  60  (b),  making  void  prefer- 
ences given  within  four  months  before  filing 
of  a  petition  in  bankruptcy,  refers  to  exist- 
ing debts,  and  not  to  a  mortgage  givoi  bona 
fide  for  a  present  consideration,  not  In  con- 
templation of  bankruptcy,  and  duly  recorded. 
Xeill  V.  Barbaree,  70  S.  E.  638,  135  6a.  77L 

A  mercantile  dealer  had  sold  a  bankrupt 
goods  for  only  a  few  months  prior  to  his 
bankruptcy.  He  was  slow  in  makiog  pay- 
ments, and,  learning  that  he  had  placed  a 
mortgage  on  his  stock,  the  creditor  sent  an 
attorney  to  look  after  the  claim.  The  bank- 
rupt stated  to  him  that  he  did  not  have  suffi- 
cient capital  to  meet  his  bills  promptly,  but 
was  doing  a  profitable  business  and  was  en- 
tirely solvent;  that  he  had  an  offer  for  his 
stock  in  cash  and  land  amounting  in  value 
to  a  sum  largely  in  excess  of  his  indebtedness, 
which  he  could  accept  at  once.  The  attorney 
advised  its  acceptance  and  meantime  took  a 
chattel  mortgage  on  the  stock  for  the  amount 
of  his  claim.  The  debtor  was,  in  fact,  in- 
solvent, and  became  within  four  monti» 
thereafter  bankrupt  Held,  that  such  facts 
supported  a  finding  of  the  District  Court  that 
the  creditor  did  not  have  a  reasonable  cause 
to  believe,  when  the  mortgage  was  taken. 
that  a  "preference"  was  intended,  and  that 
it  was  not  "voidable**  under  Bankr.  Act,  f 
60b,  30  Stat  562.  Huasey  v.  Richardson-Rob- 
erts Dry  Goods  Go.,  148  Fed.  598,  509,  78  C 
G.  A.  370. 

Where  a  mortgage  given  by  a  corpora- 
tion includes  after-acquired  property,  and  is 
valid  between  the  parties,  and  the  mortga- 
gor makes  default,  and  imder  the  terms  of 
the  mortgage  the  property  is  turned  over  to 
the  transferee  of  the  mortgage,  the  deUrery 
of  the  property  gives  effect  to  the  mortgage 
as  to  after-acquired  property,  and  no  •pref- 
erence'* is  obtained  under  the  mortgage  with- 
in the  meaning  of  a  statute  forbidding  pref- 
erences by  insolvent  corporations.  Uttle  v. 
National  Bank  of  Mena,  133  S.  W.  166;  167, 
97  Ark.  57. 

In  order  to  make  a  '"preference"  by  mort- 
gage unlawful,  it  is  necessary  that  the  pref- 
erence shall  have  been  made  with  the  Inten- 
tion on  the  part  of  the  bankrupt  to  prefer 
the  person  to  whom  the  mortgage  is  given, 
and  that  the  mortgagee  at  the  time  he  re- 
ceives the  mortgage  shall  have  reasonable 
cause  to  believe  that  a  preference  to  him 
was  intended,  and  that  the  debtor  is  Insolv- 
ent  SummerviUe  v.  Stockton  Milling  Oou, 
76  Pac  243,  244,  248, 142  Gal.  529. 

A  bank,  which  took  a  chattti  mortgM^ 
from  a  debtor  to  secure  a  past  indebtedness 
and  withheld  the  same  from  record  Cor  near- 
ly a  year,  and  until  a  few  days  prior  to  the 
bankruptcy  of  the  mortgagor,  held  ts  have 
had  reasonable  cause  to  believe  that  he  was 
in  fiiUing  droumstances  when  it  was  taken. 
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and  insolvent  when  it  was  recorded,  which 
rendered  it  a  voidable  '^preference,"  under 
Bankr.  Act,  |  60.  els.  "a,"  "b,"  80  Stat  502, 
as  amended  in  1908  (82  Stat  790).  In  re 
Hickerson,  162  Fed.  846,  847. 

In  the  absence  of  proof  or  findings  of  In- 
solvency of  bankrupt  when  he  gave  a  mort- 
gage, or  when  it  was  recorded,  or  of  the  mort- 
gagee having  reasonable  cause  to  believe  that 
a  preference  was  intended,  which  facts  are 
by  Bankr.  Act  §8  60a,  60b,  30  Stat  662,  made 
conditions  of  a  transfer  being  a  voidable 
preference,  the  mortgage  cannot  be  held  to 
be  a  preference.  In  re  Clifford,  186  Fed. 
476-477. 

Saate— Payaaent  of  indebtedness  in  sen- 


Where  a  creditor  of  a  bankrupt  during 
the  period  of  insolvency  held  one  or  more 
claims  against  the  bankrupt  and  received 
payment  of  one  or  more  in  whole  or  In  part, 
such  payment  constitutes  a  ''preference,'*  and 
such  preference  must  be  returned,  or  the  par- 
ticular claim  upon  which  the  payment  was 
made  cannot  be  allowed,  nor  can  other  in- 
dependent or  distinct  claims  be  allowed  upon 
which  no  payment  whatever  was  made.  In 
re  Delling,  124  Fed.  862,  864. 

Where  the  jury  found  that  a  partial  pay- 
ment made  by  the  debtor  to  a  creditor  within 
four  months  preceding  the  time  the  debtor 
was  adjudged  a  bankrupt  did  not  enable  that 
creditor  to  obtain  any  greater  percentage  of 
its  debt  than  the  bankrupt  was  able  to  pay 
to  his  other  creditors,  there  was  no  illegal 
"preference"  within  the  meaning  of  the  Bank- 
ruptcy Act  John  8.  Brittain  Dry  Goods  Co., 
V.  Bertenshaw,  76  Pac.  1027,  68  Kan.  734. 

A  partnership  did  not  commit  an  act  of 
bankruptcy  by  giving  a  "preference,"  within 
Bankr.  Act  July  1,  1898,  c.  541,  {  8a(2),  30 
Stat.  646,  by  paying  certain  creditors  in  full, 
although  at  the  time  its  liabilities  exceeded 
its  assets,  where  its  members,  who  all  resid- 
ed within  the  jurisdiction,  were  amply  sol- 
vent and  worth  many  times  the  amount  of  the 
partnership  debts.  Wa.shington  Cotton  Co. 
V.  Morgan  &  Williams,  192  Fed,  310,  311, 112 
C.  C.  A.  568. 

A  payment  of  a  debt  by  an  insolvent 
New  York  corporation  on  the  day  before  a 
petition  in  bankruptcy  was  filed  against  it 
with  intent  to  prefer  the  creditor  is  a  "pref- 
erence," voidable  by  its  trustee  under  Bankr. 
Act  July  1,  1898,  c.  641,  S  67e,  30  Stat  5a5, 
and  the  stock  corporation  law  of  New  York 
(I^ws  1892,  p.  1838,  c.  688, 1 48),  which  makes 
void  any  payment  made  by  a  corporation 
when  insolvent,  or  when  its  insolvency  is 
imminent,  with  intent  to  prefer  a  creditor. 
Wright  V.  William  Skinner  Mfg.  Co.,  162  Fed. 
315,  317,  89  C.  0.  A.  23. 

Payment  'by  an  insolvent  debtor  of  a 
percentage  on  claims  of  a  part  of  bis  credi- 
tors,  which  does  not  lessen  the  percentage 


which  the  other  creditors  will  receive.  Is 
not  a  ••preference,"  for  under  Bankr.  Act  July 
1,  1898,  c.  641,  i  60b,  providing  that  if  a 
bankrupt  shall  have  given  a  preference,  and 
the  person  receiving  It  or  to  be  benefited 
thereby,  or  his  agent,  shall  have  reasonable 
cause  to  believe  that  it  was  intended  to  give 
a  preference,  it  shall  be  voidable  by  the  trus- 
tee, the  party  receiving  the  payment  must 
have  had  reasonable  ground  to  believe  that 
he  was  being  given  a  preference  before  he 
can  be  compelled  to  refnnd.  Wilson  v.  Wei- 
gle,  62  Atl.  458,  461,  69  N.  J.  Bq.  561  (citing 
Hackney  v.  Raymond  Bros.  Clarke  Co.,  94 
N.  W.  822,  99  N.  W.  676,  68  Neb.  624,  10  Am. 
Bankr.  Rep.  213). 

A  payment  by  a  debtor,  subsequently  ad- 
judged a  bankrupt,  is  not  a  preferential  iMiy- 
ment  within  the  bankruptcy  act,  unless  the 
creditor  had  reasonable  cause  to  believe  that 
the  debtor  was  insolvent.  Stuart  v.  Farmers* 
Bank  of  Cuba  City,  117  N.  W.  820,  822,  187 
Wis.  66,  16  Ann.  Cas.  821. 

Payments  of  money  by  a  bankrupt  to 
creditors,  enabling  them  to  obtain  a  greater 
percentage  of  their  debts  than  other  creditors 
of  the  same  class,  made  within  four  months 
prior  to  the  filing  of  the  bankruptcy  petition, 
constitute  Illegal  and  voidable  preferences 
under  the  federal  bankruptcy  act,  if  the  cred- 
itors receiving  the  payments  have  reasonable 
cause  to  believe  that  preferences  are  thereby 
intended.  Maxwell  v.  Davis  Trust  Co.,  71 
S.  B.  270,  271,  69  W.  Va.  276. 

If  a  creditor  accepts  only  that  part  of 
his  debt  to  which  he  would  be  entitled  if  all 
the  property  liable  to  the  debtor's  debts 
should  be  apportioned  among  the  creditors, 
there  is  no  preference  in  violation  of  Bankr. 
Act,  §  60  (a,  b),  though  the  debtor  be  hope- 
lessly insolvent  Herzberg  v.  Riddle,  64 
South.  636,  637,  171  Ala.  36a 

Section  60a,  Bankr.  Act,  30  Stat.  662,  as 
amended,  provides  as  follows:  ''A  person 
shall  be  deemed  to  have  given  a  *preference' 
if,  being  insolvent,  he  has,  within  four  months 
before  the  filing  of  the  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudi- 
cation, procured  or  suffered  a  judgment  to> 
be  entered  against  himself  in  favor  of  any 
person,  or  made  a  transfer  of  any  of  his  prop- 
erty; and  the  effect  of  the  enforcement  of 
such  a  judgment  or  transfer  will  be  to  en- 
able any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt,  than  any 
other  of  such  creditors  of  the  same  class." 
The  payment  by  an  insolvent  saloonkeeper, 
at  various  times  within  four  months  prior 
to  the  filing  of  a  petition  in  involuntary 
bankruptcy  against  him,  of  considerable  sums 
of  mone>'  to  two  creditors,  in  part  on  account 
of  current  expenses  of  his  business  and  in 
part  on  account  of  antecedent  debts,  while 
another  large  creditor  was  paid  nothing 
during  such  time,  held  to  constitute  a  trans- 
fer of  property  with  intent  to  prefer  the 
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creditors  paid,  and  to  be  an  act  of  bankrupt- 
cy, under  Bankr.  Act  July  1, 1898,  |  3a(2),  30 
Stat  546.    In  re  Foley,  140  Fed.  300,  301. 

A  payment  to  a  creditor  having  an  in- 
choate lien  Is  not  a  "preference."  In  re 
Lynn  Gamp  Coal  Co.,  168  Fed.  998,  1000. 

Where  a  loan  was  procured  long  before 
a  bank's  insolvency,  it  could  not  be  regarded 
as  having  been  obtained  by  the  depositor  In 
contemplation  of  the  insolvency,  and,  where 
the  amount  due  from  the  bank  on  the  deposit 
of  the  borrower  was  greater  than  the  amount 
due  on  the  note  at  the  time  of  the  receiver's 
appointment,  the  depositor  Ls  entitled  to  the 
difference,  and  such  allowance  is  not  a  "pref- 
erence" within  the  meaning  of  the  insolvency 
act.  Steelman  v.  Atchley,  135  S.  W.  902.  904, 
98  Ark.  294,  32  U  R.  A.  (N.  S.)  1060  (citing 
Kirby's  Dig.  §  951). 

It  is  only  where  new  sales  succeed  pay- 
ments, and  the  net  result  is  to  increase  the 
value  of  the  estate,  that  payments  made  by 
an  insolvent  debtor  on  a  running  account  are 
not  to  be  considered  as  preferential  trans- 
fers, under  Bankr.  Act,  §  60a,  30  Stat.  562, 
which  must  be  surrendered,  under  section 
57g,  before  the  creditor  can  prove  the  re- 
mainder of  his  claim.  Joseph  Wild  &  Co.  v. 
Provident  Life  &  Trust  Co.,  153  Fed.  562,  564, 
82  C.  C.  A.  516, 

Bmnke—l?B,ynkent  of  note  or  mortsase 

The  payment  of  a  bank  by  an  Insolvent, 
within  four  months  prior  to  bankruptcy,  of 
notes  given  to  third  persons,  but  w^hich  have 
been  indorsed  to  and  are  owned  by  the  bank, 
constitutes  a  preferential  payment,  within 
Bankr.  Act,  §  60a,  30  Stat.  562.  In  re  George 
M.  Hill  Co..  130  Fed.  315,  318,  64  C.  C.  A.  561, 
66  L.  B.  A.  68. 

Where  a  bankrupt  corporation  made  a 
note  to  another  corporation  which  indorsed 
and  discounted  the  same  with  defendant 
bank,  and  within  four  months  prior  to  the 
bankruptcy,  and  when  both  corporations  were 
insolvent  and  known  to  be  so  by  defendant, 
the  indorser  paid  the  note  which  was  not 
then  due  and  charged  the  amount  to  the 
bankrupt  which  had  goods  or  a  credit  for 
goods  with  the  indorser  of  greater  value 
than  the  amount  of  the  note,  and  the  bank- 
rupt was  a  party  to  the  arrangement,  and 
the  officers  of  the  two  corporations  were  prac- 
tically the  same,  the  transaction  was  in  effect 
a  '^preference"  by  the  bankrupt  to  defendant 
which  was  recoverable  in  equity  by  the  trus- 
tee. Mason  v.  National  Herkimer  County 
Bank  of  Uttle  Falls,  163  Fed.  920,  922. 

A  preferential  payment  of  notes  by  bank- 
rupts cannot  be  recovered  from  an  accommo- 
dation indorser  of  such  notes  under  the  Bank- 
ruptcy Act,  where  there  is  no  evidence  to 
show  that  such  Indorser  advised,  or  procured 
the  payment,  or  even  that  he  had  knowledge 
of  it  until  after  it  had  been  made.  Beber  v. 
Shulman,  183  Fed.  564,  565,  106  C.  G.  A.  110. 


Where  a  mortgagee  pardiased  a  restau- 
rant from  the  mortgagor,  the  consideration 
being  the  satisfaction  of  the  mortgage  and 
the  payment  of  another  debt,  and  the  restau- 
rant was  of  greater  value  than  the  consider- 
ation, and  the  transaction  occurred  within 
four  months  of  the  mortgagor's  voluntary  pe- 
tition in  bankruptcy,  it  was  a  ''preference" 
under  the  national  Bankruptcy  Act,  §  60,  pro- 
viding that,  if  an  insolvent  witliin  four 
months  of  bankruptcy  transfers  his  property 
so  as  to  enable  one  creditor  to  obtain  greater 
percentage  of  the  debt  than  the  others,  it  is 
a  preference,  and  section  70  having  reference 
to  the  title  of  the  trustee  in  bankruptcy. 
Where  the  only  mortgagee  of  an  insolvent's 
property  receives  property  in  excess  of  the 
value  of  the  mortgage^  the  transaction  to  the 
extent  of  the  excess  is  a  preferonoe,  for. 
while  the  mortgagee  as  the  only  one  of  his 
cIkss  has  a  right  under  the  mortgage  to  pay- 
ment prior  to  unsecured  creditors,  that  right 
does  not  entitle  him  to  receive  property  in 
excess  of  the  mortgage,  to  the  exdnsion  of 
unsecured  creditors;  and  hence  the  excess 
may  be  recovered  from  him  for  the  benefit  of 
the  others.  Kerr  v.  Melum,  130  N.  W.  83, 
85,  27  S.  D.  208. 

The  payment  to  a  bank  by  an  Insolvent 
corporation  within  four  months  prior  to  Its 
bankruptcy,  and  at  a  time  when  the  bank 
had  reasonable  cause  to  believe  It  to  be  in- 
solvent, of  notes  in  favor  of  the  corporation 
which  it  had  discounted  at  the  bank  and  in- 
dorsed, or  of  notes  given  by  it  to  third  par- 
ties and  discounted  by  the  bank  constituted 
voidable  preferences  given  to  the  bank  whidi 
it  was  required  to  return  under  Bankr.  Act, 
§  57g,  30  Stat.  560,  as  amended  in  1903,  by 
Act  Feb.  5,  1903,  c.  487,  i  12,  32  Stat  790,  be- 
fore it  could  prove  a  claim  against  the  bank- 
rupt estate.  In  re  W.  W.  Mills  Oo^  162  Fed. 
42. 

Where  a  bank  on  the  maturity  of  a  bank- 
rupt's note  in  good  faith,  and  not  merely  lor 
the  pui-pose  of  appropriating  the  bankrupt's 
deposit  to  the  benefit  of  another,  set  off  such 
deposit  against  a  note  due  the  bank  from  the 
bankrupt,  such  set-off  was  not  a  "preference," 
within  Bankr.  Act,  f  60a.  Booth  v.  Prete. 
71  Atl.  938,  939,  81  Conn.  636,  20  L.  R.  A.  (X. 
S.)  863,  15  Ann.  Cas.  306. 

Setting  off  a  deposit  against  an  insolvent 
depositor's  note  to  a  bank  secured  by  a  mort- 
gage is  not  a  preferential  transfer  under  the 
bankruptcy  act.  Hooks  v.  Gila  Valley  Bank 
&  Trust  Co.,  100  Pac.  806,  807, 12  Aria.  315. 

A  **preference,"  within  Stock  Corpora- 
tion Law  (Lawh  1901,  p.  970,  c.  854,  i  48),  pro- 
viding that  no  payment  by  a  corponitioa. 
when  insolvent,  with  intent  to  give  a  ''pref- 
erence," shall  be  valid.  Is  dependent,  not  ca 
the  position  of  the  favored- creditor  alone, 
but  upon  his  position  as  compared  with  that 
of  other  creditors.    The  test  is,  not  whethn' 
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the  favored  creditor  bas  received  any  advan- 
tage, but  whether  the  general  creditors  have 
been  pnt  at  a  disadvantage  by  a  i>ayment 
which  reduces  or  exhausts  a  fund  to  which 
they  must  look  for  their  payment.  The  as- 
sets of  a  corporation  are  a  trust  fund  for  the 
payment  of  its  debts  and  obligations,  upon 
which  its  creditors  have  an  equitable  lien, 
both  as  against  the  stockholders  and  all 
transferees,  except  those  purchasing  in  good 
faith  and  for  value.  When  funds  of  an  in- 
solvent corporation  are  so  distributed  as  to 
violate  this  principle,  a  "preference**  Is  ef- 
fected. The  demand  notes  of  a  corporation 
held  by  a  bank  were  fully  protected  by  col- 
lateral of  the  president  of  the  corporation 
and  his  wife.  On  the  day  before  a  petition 
in  bankruptcy  was  filed  against  the  corpo- 
ration, and  while  it  was  insolvent,  the  notes 
were  paid.»  Such  payment  amounted  to  a 
"preference"  within  the  statute.  Wright  v. 
Gansevoort  Bank,  103  N.  Y.  Supp.  47,  48,  52 
Misc.  Rep.  214. 

Under    Stock    Corporation   Law,    Laws 
1892,  c.  688,  I  48,  providing  that  no  convey- 
ance, assignment  of  any  property  of  such  cor- 
poration, nor  any  payment  made  when  the 
corporation  Is  insolvent  or  its  insolvency  is 
imminent,  with  intent  of  giving  a  "prefer- 
ence'' to  any  particular  creditor  over  other 
creditors,  shall  be  valid,  a  payment  by  an 
insolvent  corporation  representing  the  value 
of  mortgages  then  held  by  the  creditor  as  se- 
curity is  not  preferential,  but  the  payment 
by  an  insolvent  corporation  of  notes  secured 
by  indorsement  is  preferential  where  the  ef- 
fect of  such  payment  is  to  exhaust  practical- 
ly all  the  assets  of  the  corporation,  leaving 
nothing  for  other  creditors.    The  statute  ap- 
plies whenever  a  corporation  is  insolvent  or 
its  insolvency  is  imminent  If  the  payment 
therefor  is  made  with  intent  on  the  part  of 
the  debtor  to  give  a  "preference'*  without  re- 
gard  to    the  creditor's   intent  or  even   his 
knowledge  as  to  actual  or  imminent  insol- 
vency of  the  debtor.     Wright  v.  Oansevoort 
Bank,  103  N.  Y.  Supp.  548,  550,  118  App.  Div. 
281. 

SAme— Payment  to  attorney 

Payment  by  a  bankrupt  to  his  attorney 
immediately  prior  to  the  bankruptcy  for 
services  rendered,  so  far  as  the  payment  is 
beyond  the  amount  of  a  reasonable  allow- 
ance, Is  a  "preference."  In  re  Shiebler,  163 
Fed-  645,  646. 

To  undertake  to  bring  within  the  defini- 
tion of  a  "preference,"  contained  in  Bankr. 
Act,  §  60a,  requiring  a  plenary  action  for  its 
recovery,  the  protection  given  a  bankrupt's 
estate  because  of  a  transfer  of  property  or 
money  to  an  attorney  or  counselor  for  serv- 
ices to  be  rendered  in  contemplation  of  filing 
a  petition  In  bankruptcy,  Is  to  add  to  the 
clearly  defined  preferences  contemplated  by 
the  act,  and  is  to  Include  entirely  different 
transactions,  not  embraced  in  the  statutory 


definition  of  a  ''preference"  as  Congress  has 
defined  that  term.  Re  Wood,  28  Sup.  Ot.  621, 
624,  210  U.  B.  246,  52  L.  Ed.  1046. 

Same— Pledge 

A  pledge  to  secure  an  old  obligation,  en- 
abling the  creditor  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other,  when 
made  less  than  four  months  before  the  bank- 
ruptcy, constitutes  a  "preference"  within 
Bankr.  Act  1898,  f  60,  providing  that  a  per- 
son shall  be  deemed  to  have  given  a  "pref- 
erence" if,  being  insolvent,  he  has  procured 
or  suffered  a  Judgment  to  be  entered  against 
himself  in  favor  of  any  i)erson,  or  made  a 
transfer  of  any  of  his  property,  and  the  ef- 
fect of  the  enforcement  of  such  Judgment  or 
transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of 
his  debt  than  any  other  of  such  creditors  of 
the  same  class.  Stewart  v.  Hoffman,  77  Pac. 
689,  691,  31  Mont  184. 

Same— Transfer  of  property 

In  order  to  constitute  a  "preference,"  the 
transfer  must  be  made  by  the  debtor  while 
Insolvent.    In  re  Sayed,  185  Fed.  962,  964. 

A  '^preference,"  within  Bankr.  Act,  i  60b, 
30  Stat.  562,  providing  that  if  a  bankrupt 
shall  have  given  a  preference,  etc.,  It  shaU  be 
avoidable  by  the  trustee,  and  he  may  recover 
the  property  or  its  value  from  such  person,  is 
a  transfer  by  an  insolvent  person  made  with- 
in four  months  before  the  filing  of  a  petition 
in  bankruptcy,  which  enables  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of 
his  debt  than  any  other  of  such  creditors  of 
the  same  class.  Manning  v.  Evans,  156  Fed. 
106,  109. 

A  "preference"  in  bankruptcy  is  a  trans- 
fer which  will  enable  one  of  the  insolvent's 
creditors  to  obtain  a  greater  percentage  of 
his  debt  than  other  creditors  of  the  same 
class.  It  contemplates  a  class  of  existing 
creditors,  one  of  whom  is  singled  out  for  a 
preference.  It  does  not  include  security  giv- 
en for  a  debt  created  at  the  time;  the  word 
"preference"  in  its  ordinary  significance 
meaning  that  one  person  is  favored  above 
others  who  before  stood  on  an  equal  footing. 
Glaridge  v.  Evans,  118  N.  W.  198,  200,  137 
Wis.  218,  25  L.  R.  A.  (N.  8.)  144. 

To  constitute  a  "preference,"  it  must  ap- 
pear that  the  bankrupts  have  made  a  trans- 
fer of  their  property,  the  effect  of  which  was 
to  enable  ojje  of  their  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  others  of 
such  creditors  of  the  same  class.  Engel  v. 
Union  Square  Bank,  87  N.  Y.  Supp.  1070, 
1074,  94  App.  Div.  244. 

Where  an  insolvent  transfers  any  of  his 
property,  thereby  enabling  the  creditor  to 
whom  the  same  is  transferred  to  obtain  a 
greater  percentage  of  his  debt  than  any  oth- 
er creditor  of  the  same  class,  such  transfer 
Is  a  "preference"  within  the  Bankruptcy  Act, 
Kahn  &  Bro.  v.  Bledsoe,  98  Pac.  921,  922,  22 
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Okl.  666,  132  Am.  St.  Rep.  665  (citing  Oans 
v.  Ellison,  114  Fed.  737,  52  G.  0.  A.  366; 
Wilson  Bros.  ▼.  Nelson,  22  Sup.  Ot.  74,  183 
U.  S.  191,  46  L.  Ed.  147;  Pirie  v.  Chicago, 
Title  &  Trust  Co..  21  Sup.  Ct  906,  182  U.  S. 
438,  45  L.  Ed.  1171). 

Though  the  fact  that  an  alleged  bank- 
rupt parted  with  the  possession  of  property 
levied  on  under  an  attachment  to  the  attach- 
ing officer  conditionally  and  as  security  be 
held  to  constitute  a  "transfer"  of  the  prop- 
erty attached,  as  defined  by  Bankr.  Act,  §  la 
(25),  30  Stat  545,  it  was  essential,  in  order 
that  such  transfer  should  constitute  an  act 
of  bankruptcy,  that  it  so  operate  as  to  con- 
stitute a  "preference,"  as  defined  by  section 
60a,  to  wit,  that  the  enforcement  of  the  trans- 
fer will  enable  one  of  the  bankrupt's  credi- 
tors to  obtain  a  greater  percentage  of  his 
debt  than  any  other  creditor  of  the  same 
class.  In  re  Crafts-Riordon  Shoe  Co.,  185 
Fed.  931,  933. 

It  is  a  necessary  condition  precedent  to 
a  preference  that  there  shall  have  been  a 
transfer  of  property  by  the  bankrupt  where- 
by a  creditor  is  enabled  to  obtain  a  greater 
percentage  of  his  debt  than  other  creditors 
of  the  same  class,  as  provided  by  Bankr. 
Act,  §  60a,  so  that,  if  a  conveyance  attacked 
as  a  preference  was  originally  and  remained 
a  nullity  as  against  creditors  and  the  bank- 
rupt's trustee,  there  was  no  "transfer"  with- 
in such  definition.  Rosenbluth  v.  De  Forest 
&  Hotchkiss  Co.,  81  Atl.  955,  957,  85  Conn.  40. 

Where  a  debtor,  at  the  time  It  delivered 
a  part  of  its  stock  in  trade  to  a  creditor, 
within  four  months  of  the  filing  of  a  petition 
in  bankruptcy  against  it,  had  left  stock  in 
trade  worth  about  $2,500,  and  owned  notes 
and  open  accounts  worth  about  $1,300,  and 
owed  about  $40,000,  it  was  insolvent,  and  the 
transfer  operated  to  give  the  creditor  a  void- 
able "preference,"  within  Bankr.  Act,  |  60, 
els.  "a,"  "b,"  30  Stat.  562.  Coleman  v.  De- 
catur Egg  Case  Co.,  186  Fed.  136,  137,  108 
C.  C.  A.  248. 

A  bankrupt  was  testamentary  trustee  of 
a  number  of  estates  from  all  of  which  he 
had  embezzled  funds.  While  insolvent,  at 
the  instance  of  the  surety  on  one  of  his  bonds, 
he  deposited  the  remaining  securities  in  his 
bands  belonging  to  the  estate  with  others  to 
make  up  his  shortage,  and  the  same  passed 
into  the  hands  of  his  successor  in  the  trust 
after  his  bankruptcy.  Held,  that  in  equity 
the  trustee  occupies  always  a  double  capac- 
ity, so  that  as  an  individual  he  might  the- 
oretically be  a  debtor  to  himself  as  a  trus- 
tee, and  prefer  himself  as  such ;  that,  while 
there  is  no  contract  liability  so  long  as  there 
\b  no  default,  a  contract  liability  arises  on 
the  default;  and  that  consequently  the  trans- 
fer of  such  substituted  securities  constituted 
a  preference,  and  they  were  recoverable  by 
his  trustee  under  Bankr.  Act,  §  60b,  30  Stat. 
562.  Clarke  v.  Rogers,  183  Fed.  518,  525,  106 
C.  0.  A.  64. 


A  bankrupt  borrowed  money  pxi4^r  to  the 
filing  of  his  petiLtion  in  bankruptcy,  to  secure 
which  he  executed  a  deed  of  trust  to  certain 
personal  property,  which  he  claimed  belong- 
ed t9  his  wife.  Thereafter  he  executed  a  bill 
of  sale  to  the  lender  for  a  stock  of  goods  and 
appurtenances,  the  purchase  price  being  cred- 
ited on  the  debt  secured  by  the  deed  of  trust, 
and  omitted  to  list  the  property  conveyed  by 
the  deed  in  his  schedules  in  bankruptcy.  He 
also  claimed  that  the  goods  were  sold  for 
cash  in  good  faith,  while  he  believed  himself 
perfectly  solvent,  and  that  the  sale  was  not 
made  to  secure  a  pre-existing  debt  Held. 
that  such  transfer  did  not  constitute  a  **pref- 
erence"  which  would  bar  his  application  for 
discharge.    In  re  Battle,  154  Fed.  741,  742. 

Where  a  bank  executed  its  notes  to  a 
clearing  house  association  in  return  for  clear- 
ing house  certificates  and  deposited  collat- 
eral to  secure  payment,  no  such  preferen^t^ 
was  created  as  is  inhibited  by  Civ.  Code  lftr». 
i  1979,  making  any  transfer  in  contemplation 
of  insolvency,  except  for  benefit  of  creditors, 
fraudulent  and  void,  unless  made  to  an  in- 
nocent purchaser  for  value  without  notice  of 
the  condition  of  the  bank.  Booth  v.  Atlanu 
Clearing  House  Ass'n,  63  S.  £.  907,  908,  1.TJ 
Ga.  100. 

In  order  to  constitute  a  preference,  the 
transfer  must  be  made  by  the  debtor  with 
the  intent  on  his  part  to  give  a  preference,  to 
wit,  to  pay  one  creditor,  leaving  others  in 
danger  of  not  being  paid  to  the  same  extent 
and  a  receiver  must  also  believe  that  the 
debtor  has  such  intent  Under  the  rale  that 
one  who  receives  security  in  exchange  for  a 
present  loan  is  not  of  the  same  class  as  an 
existing  creditor  of  the  borrower,  security 
given  for  a  present  loan  is  not  a  preference. 
though  the  borrower  is  insolvent  Where  a 
bankrupt  while  solvent  transferred  a  land 
contract  to  a  bank  to  secure  a  present  loan 
and  future  advances  to  a  specified  amount 
each  advancement  in  effect  constituted  a 
loan  in  exchange  for  a  present  secnrity,  and 
was  not  therefore  a  preference.  In  re  Sayed, 
185  Fed.  962,  964. 

A  transfer  of  property  by  a  oorporatiou 
as  security  for  a  past  indebtedness,  within 
four  months  prior  to  its  bankruptcy  when  it 
was  insolvent  and  the  creditor  had  reason  to 
believe  it  to  be  insolvent,  is  voidable  as  a 
preference  under  Bankr.  Act  S  60b,  30  Stat. 
562,  even  though  such  transfer  was  made  in 
ratification  of  an  unauthorized  transfer  tMUtde 
by  an  officer  of  the  coriK>ration  before  th^ 
four  months  period.  In  re  W.  W.  Mills  <'«. 
162  Fed.  42,  47. 

To  constitute  a  voidable  preference  by 
transfer  under  Bankr.  Act  I  60b,  the  trans- 
fer must  have  been  such  as  to  create  a  •pref- 
erence," as  defined  In  section  60a,  and  hare 
been  made  with  an  actual,  and  not  an  attril*- 
uted.  Intent  on  the  part  of  the  debtor  to  give 
a  preference,  and  the  creditor  must  have  had 
reasonable  cause  to  believe  such  prefereoce 
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was  Intended.  It  Is  not  sufficient  to  establish 
such  actual  intent  on  the  part  of  the  debtor 
that  he  was  insolvent  when  the  transfer  was 
made  or  that  a  preference  in  fact  resulted. 
Debus  ▼.  Xates,  IdS  Fed.  427,  430. 

The  amendment  of  Bankr.  Act»  M  60a, 
60b,  by  Act  Feb.  6,  1908,  c.  487,  S  13,  by  add- 
ing the  proTision  that,  **where  the  preference 
consists  in  a  transfer,  such  period  of  four 
months  shall  not  expire  until  four  months 
after  the  date  of  the  recording  or  registering 
of  the  transfer,  if  by  law  9uch  recording  or 
registering  is  required,"   has  the  effect  of 
making  recordable  transfers,  which  were  in 
ttict  preferential  and  so  intended  by  both 
parties,  voidable  under  subdiyision  "b,"  al- 
though  they   were   made    more    than   four 
months  before  the  bankruptcy,  where  they 
were  not  recorded  until  within  that  time; 
but  the  transfer  is  still  to  be  Judged,  in  de- 
termining the  question  whether  or  not  It  con- 
stituted a  voidable  preference,  as  of  the  time 
when  it  was  made,  and  not  as  though  it  first 
came  into  being  at  the  time  it  was  recorded, 
and  unless  when  it  was  made  the  debtor  was 
Insolvent  and  actually  intended  a  preference, 
and  the  creditor  then  had  reasonable  cause 
to  believe  it  was  so  intended,  it  Is  not  void- 
able.   Debus  V.  Tates,  108  Fed.  427,  440. 

Bankrupt  was  a  man  of  large  business 
affairs,  both  on  his  own  account  and  through 
three  corporations,  of  which  he  was  princi- 
pal stockholder  and  an  officer;    their  aggre- 
gate business  in  one  of  the  years  Just  prior 
to  the  bankruptcy  amounting  to  $300,000.    At 
about  that  time  he  contracted  to  sell  a  lot 
for  $1,500,  accepting  as  part  payment  a  note 
given  to  the  purchaser  by  one  of  his  corpo- 
rations and  indorsed  by  him.    For  legitimate 
reasons  the  deed  was  not  made  until  more 
than  a  year  after  the  contract,  and  within 
four  months  prior  to  the  bankruptcy.     The 
sale  was  made  at  the  instance  of  the  pur- 
chaser who  desired  the  lot  and  expected  to 
pay  cash  for  it;   the  application  of  the  note 
toward  the  purchase  price  being  at  the  sug- 
gestion of  the  bankrupt.    At  the  time  of  the 
transfer  the  bankrupt  and  the  corporations 
were  all  in  fact  insolvent;    but  such  condi- 
tion bad  existed  for  some  years,  and  during 
that  time  the  bankrupt  had  kept  the  business 
of   all   going  and  had  substantially  reduced 
their   indebtedness.     He  testified  that  until 
10  days  before  he  filed  his  petition,  when  cer- 
tain   creditors  began  to  crowd  him,  he  ex- 
pected to  pay  out  in  full,  and  circumstantial 
evidence  tended   to   support  the  statement. 
No   claim  was  made  of  any  other  transfer 
whicli  was  either  fraudulent  or  preferential, 
and  no  reason  existed  why  he  should  prefer 
the  purchaser  of  the  lot,  who  was  not  press- 
ing for  payment    Held  that,  conceding  that 
the  bankrupt  knew  of  the  insolvency,  the  ev- 
idence was  not  sufficient  to  show  that  he  in- 
tended a  preference,  or  that  the  purchaser 
bad  reasonable  cause  to  believe  such  prefer* 
ence  'was  intended,  so  as  to  render  the  trans- 


fer TOldabla.    Debus  t.  Tates,  193  Fed.  427, 
463-408. 

A  railroad  contractor  for  the  purpose  of 
securing  money  to  perform  his  contracts  as- 
signed to  a  bank  all  moneys  which  would  be- 
come due  from  a  railroad  under  a  railroad 
construction  contract,  which  money  was  to 
be  paid  directly  to  the  bank  to  secure  money 
then  due  the  bank,  and  money  thereafter  to 
be  advanced  by  the  bank  in  reference  to  the 
contract  until  the  indebtedness  to  the  bank 
was  satisfied.  The  assignment  was  made 
eight  months  before  bankruptcy  of  the  con- 
tractor and  at  the  time  of  the  assignment 
$6,000  was  owing  the  bank,  and  thereafter 
over  $15,000  was  paid  the  bank  by  the  rail- 
road;* the  last  payment  of  $4,747.36  being 
made  four  days  before  bankruptcy.  Held 
that,  so  far  as  the  consideration  was  advanc- 
es to  be  thereafter  made,  it  was  in  the  nature 
of  a  conditional  sale,  conditional  because 
the  bank  was  not  compelled  to  advance  the 
money  if  the  credit  failed,  and  the  transfer 
became  operative  as  soon  as  the  advances 
were  made,  and  hence  such  payments,  in- 
cluding the  payment  of  $4,747.36,  were  not 
"preferential"  within  Bankr.  Act,  S  60a,  as 
amended  by  Act  Feb.  5,  1903,  c.  487,  |  13, 
though  made  within  four  months,  since  the 
transfer  was  a  sale  of  credit  in  due  course 
of  business  and  not. a  preferential  payment 
of  a  debt.  Held,  also,  that  since  the  transfer 
or  sale  of  the  credit  was  not  to  cover  all  ad- 
vances which  might  be  made  by  the  bank  to 
the  debtor,  but  only  those  in  reference  to  the 
particular  railroad  construction  contract  so 
far  as  the  entire  amount  paid  over  by  the 
railroad  company  to  the  bank  exceeded  the 
$6,000  originally  due  and  advances  made  by 
the  bank  for  the  particular  railroad  contract, 
the  payment  of  $4,747.36  was  a  preference, 
under  Bankr.  Act,  |  60a.  Cox  v.  First  Nat. 
Bank,  62  South.  227,  231,  126  La.  38. 

To  constitute  a  preferential  transfer,  it 
is  immaterial,  under  the  bankruptcy  act,  to 
whom  the  transfer  is  made,  if  it  be  made 
for  the  purpose  of  paying  the  claims  of  one 
creditor  in  preference  to  those  of  others.  A 
creditor  of  a  bankrupt  cannot  escape  the  con- 
sequences of  the  bankrupt  act  regalrding  un- 
lawful preferences  by  assigning  his  account 
to  a  purchaser  of  the  property  of  the  bank- 
rupt, under  an  arrangement  whereby  such 
purchaser  offers  to  assume  the  liability  and 
satisfy  such  account,  contingent  upon  the  pur- 
chase of  the  bankrupt's  property,  and  where, 
in  the  sale  of  such  bankrupt's  property,  as  a 
part  of  the  consideration,  such  purchaser 
agrees  to  and  assumes  such  liability,  and  re- 
serves from  the  purchase  price  an  amount 
sufficient  to  satisfy  the  same.  Hackney  v. 
Hargreaves  Bros.,  99  N.  W.  676,  677,  68  Neb. 
624  (citing  6  Cya  p.  294 ;  Goldman  r.  ^mith, 
93  Fed.  182). 

To  constitute  a  "preference"  voidable  un- 
der Bankr.  Act,  fi  60,  as  amended  by  Act 
Feb.  6,  1903,  it  Is  not  necessary  that  tiie 
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transfi^r  of  tlie  insolvent's  property  be  made 
directly  to  the  creditor.  It  may  be  made  to 
another,  for  his  benefit  National  Bank  of 
Newport  t.  National  Herkimer  County  Bank 
of  l^lttie  Falls,  32  Sup.  Ct  633,  635,  225  U. 
S.  178,  56  L.  Ed.  1042. 

In  view  of  Bankr.  Act,  |  60a,  defining  a 
"preference"  within  contemplation  of  the 
bankrupt  law  as  being  a  transfer  the  effect 
of  which  will  be  to  enable  any  creditor  to 
obtain  a  greater  percentage  of  his  debt  than 
other  creditors  of  the  same  class,  and  sec- 
tion 3,  providing  that  a  transfer,  while  in- 
solvent, of  any  portion  of  bis  property  with 
intent  to  prefer  a  creditor  over  other  cred- 
itors, shall  be  an  act  of  bankruptcy,  it  was 
held  that  a  mere  preference  does  not  amount 
to  an  act  of  bankruptcy,  but  that  there  must 
be  also  an  intent  to  prefer.  Thompson  v. 
First  Nat  Bank,  36  South.  65,  67,  84  Miss. 
54. 

Where  an  insolvent  transferred  proper- 
ty, and  within  four  months  thereafter  was 
adjudicated  a  bankrupt,  such  transfer  was 
not  voidable,  as  a  "preference"  under  the 
bankrupt  act,  unless  at  the  time  of  the  trans- 
fer the  transferee  had  reasonable  cause  to 
believe  that  it  was  Intended  thereby  to  give 
him  a  preference  over  other  creditors.  Cum- 
mlngs  V.  Kansas  City  Wholesale  Grocery  Co., 
99  S.  W.  .470,  471,  123  Mo.  App.  9. 

Under  Bankr.  Act,  |  00,  para  "a"  and 
"b,"  defining  a  preference  as  a  transfer  of 
property  by  an  insolvent,  the  effect  of  which 
is  to  enable  one  creditor  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  cred- 
itor of  the  same  class,  and  declaring  prefer- 
ences made  within  four  months  of  bankrupt- 
cy proceedings  voidable  by  the  trustee  if  the 
person  receiving  the  same  shall  have  had 
reasonable  cause  to  believe  that  a  preference 
was  intended,  it  is  not  enough,  to  constitute 
a  voidable  preference,  that  the  creditor  sus- 
pected, or  had  cause  to  suspect,  that  a  pref- 
erence was  intended ;  but  he  must  have  had 
reasonable  cause  to  so  believe.  Johnston  v. 
George  D.  Witt  Shoe  Co.,  50  S.  E.  153,  156, 
103  Va.  611. 

Under  Bankr.  Act  §  60,  defining  a  "pref- 
erence" (a)  to  consist  in  the  payment  by  a 
debtor  to  one  creditor  of  a  greater  percent- 
age of  his  debt  than  he  is  able  to  pay  to  all 
other  creditors  of  the  same  class;  and  (b) 
denouncing  the  penalty  imposed  on  the  giving 
of  a  preference  to  be  that  if  such  preference 
has  been  made  and  the  person  receiving  it 
or  his  agent,  acting  in  the  matter  for  him, 
had  reasonable  cause  to  believe  that  a  pref^- 
ence  was  intended,  then  the  same  is  voidable 
and  made  recoverable  by  the  trustee,  the 
I)enalty  is  wholly  independent  of  any  idea  of 
fraud..  To  make  a  transfer  voidable  within 
the  provisions  of  the  act,  it  is  necessary  to 
establish  four  acts:  (1)  The  insolvency  of 
the  transferror;  (2)  the  obtaining  by  the 
creditor  of  a  larger  percentage  of  his  debt 


than  any  other  creditor  of  the  same  daa; 
(3)  the  giving  of  a  iH*eferenoe  within  four 
months  before  the  filing  of  a  petition  in 
bankruptcy;  (4)  reasonable  cause  upon  tbe 
part  of  the  creditor  to  believe  that  a  prefer- 
ence was  intended.  The  creditor  must  haTt 
reasonable  cause  to  believe  the  debtor  insol- 
vent in  f^ct  as  a  foundation  for  reasonable 
cause  to  believe  that  an  unlawful  preference 
was  int^ded.  Wright  v.  Cotten,  52  &  K. 
141,  142,  140  N.  C.  1  (citing  Pirle  v.  Chicago 
Title  &  Trust  Co.>  21  Sup.  Ct  906.  182  U.  S. 
438,  45  L.  Ed.  1171 ;  In  re  Fixen,  102  Fed. 
295,  42  C.  C.  A.  354,  50  L.  R.  A.  005;  Slier 
man  v.  Luckhart  70  S.  W.  388,  96  Ma  Ap^ 
320;  Sebring  v.  Wellington,  71  N.  Y.  Supp. 
788,  63  App.  Div.  408 ;  In  re  Eggert,  98  Fed 
843,  3  AnL  Bankr.  Rep.  541;  Grant  v.  First 
Nat  Bank,  97  U.  S.  80,  24  L.  Ed.  971). 

Under  Bankr.  Act  S  60,  30  Stat  562,  pro- 
viding that  a  transfer  by  an  insolvent  with- 
in four  months  preceding  bankruptcy  shall 
be  a  preference  if  it  enables  a  creditor  to  ob- 
tain a  greater  percentage  than  others  of  bis 
class,  intent  of  insolvent  to  give  a  prefer^Ke 
is  immaterial;  it  being  suiflcent  that  the 
transferee  have  reasonable  cause  to  bellere 
that  a  preference  was  intended.  Alezand& 
V.  Redmond,  180  Fed.  92,  95,  103  a  C  A 
446. 

Where  a  corporation,  to  secure  past  in- 
debtedness and  a  present  loan,  assigned  note&> 
and  security  held  by  it  and  later,  with  the 
consent  of  the  assignee,  took  the  same  bad 
and  gave  in  their  place  its  own  notes  and 
trade-marks  as  security,  the  fact  that  tlie 
corporation  was  insolvent  at  the  time  of  tike 
assignments  does  not  show  that  they  were 
for  the  purpose  of  giving  the  "preference* 
prohibited  by  section  48,  Stock  Corporatka 
Law  (Laws  1892,  p.  1838,  c  688),  where  there 
was  no  evidence  that  the  assignee  knew  of 
the  insolvency  at  the  time.  Van  Slyck  t. 
Warner,  103  N.  Y.  Snpp.  1,  4,  118  App.  DIt. 
40. 

A  **preference"  and  a  "fraudulent  tranv 
fer**  of  a  bankrupt's  assets,  within  the  bank- 
ruptcy act,  are  not  the  same ;  the  fraud  in 
a  preferential  transfer  being  technical  and 
consisting  in  the  infraction  of  the  role  of 
equal  distribution  among  all  creditors,  widle. 
in  a  fraudulent  transfer,  the  fraud  is  actoAl- 
in  that  the  bankrupt  has  secured  an  adnn- 
tage  for  himself  out  of  what  in  law  sboold 
belong  to  his  creditors.  Where  a  creditor  at* 
tempted  to  take  possession  of  the  propeitf 
of  his  debtor,  over  which  he  had  previoostr 
attempted  to  obtain  a  lien  by  a  bill  of  aak 
and  a  conditional  sale,  and  must,  from  the 
circumstances,  have  known  that  sach  debtor 
was  insolvent  it  was  a  ''preference**  within 
the  meaning  of  the  bankrupt  act  and  Is  not 
permissible.  Studebaker  Bros.  Mfg.  Ca  v. 
Blsey-HemphiU  Carriage  Co.,  188  &  W.  iU^ 
415,  152  Mo.  App.  401. 
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A  transfer  of  Atsets  by  a  bankrupt  to  a 
creditor  within  four  months  prior  to  bank- 
ruptcy, though  with  intent  on  the  bankrupt's 
part  to  prefer  the  creditor,  is  not  a  voidable 
preference,  unless  the  creditor  had  reasona- 
ble cause  to  belieye  that  a  preference  was 
Intended,  or  unless  the  proof  shows  that  the 
creditor  knew  or  ought  to  have  known  the 
substantial  truth  concerning  the  bankrupt's 
financial  condition.  In  re  Houghton  Web 
Co.,  185  Fed.  213,  214. 

WhUe  a  bankrupt's  trustee,  in  order  to 
set  aside  a  transfer  as  a  ''preference,"  is  not 
required  to  show  that-  the  transferee  had 
actual  knowledge  that  a  preference  was  in- 
tended by  the  transfer,  or  that  the  transfer- 
ror was  insolvent,  it  must  be  shown  that  the 
transferee  was  in  possession  of  some  fact  or 
facts  which  would  have  led  a  reasonably 
prudent  man  to  inquire,  and  that  the  result 
of  such  inquiry  would  have  disclosed  the 
transferror's  insolvency.  Andrews  v.  Kel- 
logg, 92  Pac.  222,  223,  41  Colo.  35. 

PKEFEBENCS  19  DEBIOlf  ATIOH 

The  words  •'preference  in  designation,** 
as  used  in  Rev.   St  1898,  S   35,   providing 
that,  when  two  or  more  conventions  or  cau- 
cuses shall  be  held  and  the  nominees  thereof 
certified,  each  claiming  to  be  the  regular  con- 
vention or  caucus  of  the  same  political  party, 
''preference  in  designation"  shall  be  given  to 
the  nominations  of  the  ones  certified  by. the 
committee  which  has  been  officially  certified 
to  be  authorized  to  represent  the  party,  sug- 
gests at  once  and  unmistakably  two  or  more 
designations,  one  for  the  party  ticket  which 
is  regular,  and  one  for  each  of  those  which 
are  irregular.    State  ex  rel.  Cook  y.  Houser, 
100  N.  W.  964,  974,  122  Wis.  534. 

PREFERENCE  8HAREHOI.DER 

As  shareholder,  see  Shareholder. 

"The  expression  'prefer^ice  sharehold- 
er' is  equivocal.  It  by  no  means  clearly  in- 
dicates what  are  the  rights  of  those  to  whom 
it  applies.  *  *  *  All  which  the  language 
/airly  imports  is  that  some  preference  is  giv- 
en to  the  person  to  whom  the  language  ap- 
plies. How  far  the  preference  is  to  extend 
must  be  ascertained  by  other  media  than  the 
mere  expression  itself."  Hackett  v.  North- 
ern Pac.  Ry.  Co.,  140  Fed.  717. 

PKESnEnEtEimAI.   ASSIGNMEHT 

A  testamentary  trustee  who  is  also  a 
beneficiary  executed  a  conveyance  of  his  in- 
terest in  the  trust  estate  to  a  third  person, 
and  the  grantee  reconveyed  the  same  Inter- 
est to  the  trustee,  with  power  to  manage 
and  sell  the  same  for  the  benefit  of  the  lega- 
tees ;  any  balance  to  be  for  the  benefit  of 
the  trustee.  Held,  that  the  transaction  was 
not  a  "preferential  assignment,"  within  Act 
April  17,  1843  (P.  L.  273),  providing  that  as- 
sigDxnenta  in  trust  by  debtors  on  account  of 
their  Inability  to  pay  their  debts,  with  in- 


tent to  pr^er  one  or  more  creditors,  shall 
be  construed  to  inure  to  the  benefit  of  the 
creditors.  In  re  Hart's  Estate,  60  Atl.  728, 
729,  211  Pa.  219. 

PREFEREKTIAXi  RIGHT 

In  an  action  against  f^  street  railroad  for 
personal  injuries,  error  in  instructing  that 
the  street  railroad  had  no  prior  right  to  that 
part  of  the  street  occupied  by  its  track,  as 
against  pedestrians  and  vehicles,  is  not  cured 
by  an  instruction  that  it  had  a  superior  and 
preferential  right,  since  there  is  no  distinc- 
tion between  a  "prior"  right  and  a  "superi- 
or" or  "preferential"  right,  and  hence  the 
two  instructions  were  clearly  inconsistent 
and  left  the  Jury  to  accept  either  and  disre- 
gard the  other.  Denver  City  Tramway  Co. 
V.  Gustafson,  121  Paa  1015,  1019,  21  Colo. 
App.  47a 

While  street  cars  and  drivers  pf  vehi- 
cles, equestrianjs,  and  pedestrians,  as^  a  gen- 
eral rule,  have  concurrent  rights  to  occupy 
the  public  street  crossings  in  a  city,  the 
right  of  the  railroad  at  such  point  is  supe- 
rior, in  the  sense  that  it  is  preferential,  as 
to  the  right  of  way.  Denver  City  Tramway 
Co.  V.  Norton,  141  Fed.  599,  604,  73  a  C. 

A.  i. 

PREFERRED  OlJkllCS 

Laws  1887,  p.  308,  as  amended  by  Act 
June  21,  1895  (Laws  1^96,  p.  242;  fttarr  & 
C.  Ann.  St.  p.  2586,  c.  82,  par.  56),  provides 
that  when  the  business  of  any  person  is  sus- 
pended by  the  action  of  creditors,  or  is  put 
in  the  hands  of  a  receiver  or  trustee,  the 
debts  owing  to  laborers  or  servants  shall 
be  "preferred  claims,"  and  the  laborers  or 
employ^  shall  be  preferred  creditors,  and 
shall  be  first  paid  in  full.  Held,  that  such 
act  merely  gave  a  preference  to  claims  for 
labor  or  services  over  claims  of  other  sim- 
ple contract  creditors,  and  did  not  create  a 
preferred  "lien**  in  favor  of  labor  claims 
so  as  to  give  them  priority  over  a  claim  se- 
cured by  a  valid  chattel  mortgage  on  the 
insolvent's  property,  Seymour  v.  Berg,  81 
N.  E.  339,  342,  227  111.  411,  10  Ann.  Cas.  840. 

To  establish  a  preference  under  Bums' 
Ann.  St.  1901,  {§  7061,  7058,  making  debts  of 
insolvents,  owing  to  laborers  or  employes, 
"preferred  debts"  against  the  insolvent  es- 
tate, it  is  essential  that  It  be  alleged  and 
proved  that  the  labor  was  performed  in  con- 
nection with  the  business  in  which  the  in- 
solvent debtor  was  engaged.  McDaniel  v. 
Osborn  (Ind.)  T2  N.  B.  601,  603. 

PREFERRED  CREDITORS 

A  creditor  is  not  a  "preferred  creditor" 
disqualified  from  filing  a  petition  in  bank- 
ruptcy against  the  debtor  because  of  the  re- 
ceipt of  the  payment  moire  than  four  months 
previously,  which,  if  made  within  that  time, 
would  have  been  preferential,  but  Is  not  so 
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nnder  the  Bankruptcy  Act  of  1898.     In  le 
Girard  Glazed  Kid  Co.,  129  Fed.  841,  842. 

Bankr.  Act  July  1, 1898,  c.  541,  §  GOa,  30 
Stat  562,  defines  **pref erred  creditors"  as 
follows:  A  person  sbaU  be  deemed  to  have 
given  a  preference  if,  being  insolvent,  he  has 
procured  or  suffered  a  Judgment  to  be  enter- 
ed against  himself  in  favor  of  any  person, 
or  made  a  transfer  of  any  of  his  property, 
and  the  effect  of  the  enforcement  of  such 
judgment  or  transfer  will  be  to  enable  any 
one  of  his  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such 
creditors  of  the  same  class.  Coder  v.  Arts, 
152  Fed.  943,  948,  82  C.  C.  A.  91,  15  L.  R.  A. 
(N.  S.)  372. 

PBEFEBRED  DIVIDEIfB 

Preferred  stock  in  a  corporation  is  that 
entitling  the  holder  to  dividends  from  earn- 
ings before  the  common  stock  can  receive  a 
dividend  therefrom.  The  relation  of  debtor 
and  creditor,  however,  does  not  exist  between 
the  preferred  stockholders  and  the  corpora- 
tion, as  to  any  right  to  a  preferred  or  guar- 
antied dividend  until  the  dividend  is  declar- 
ed; the  preferred  dividend  being  nothing 
more  than  money  paid  out  of  profits  by  a 
corporation  to  one  class  of  shareholders  in 
priority  to  that  to  be  paid  to  another  class. 
Kain  v.  Angle,  69  ».  E.  355,  357,  111  Va.  415. 


The  provision  in  a  certificate  of  prefer- 
red stock  that  it  ''shall  be  a  preferred  lien 
on  the  assets  of  the  company/'  where  the 
entire  language  of  the  certificate  shows  no 
intention  to  place  the  stockholder  in  a  posi- 
tion of  a  creditor,  only  gives  a  preferred  lien 
on  the  assets  of  the  corporation,  when  in 
liquidation,  over  the  common  stockholders. 
Weaver  Power  Co.  v.  Elk  Mountain  Mill  Co., 
69  S.  B.  747,  748,  154  N.  C.  76. 

PBETEBRED  8TOGK 

Merely  denominating  shares  as  "prefer- 
red stock"  In  a  legislative  act  does  not  per 
se  define  the  rights  and  character  of  the 
holder  of  such  shares,  which  depend  on  the 
essential  qualities  of  the  transaction  author- 
ized by  the  statute.  As  a  general  rule  hold- 
ers of  **preferred  stock"  are  not  entitled  to 
dividends  unless  the  earnings  justify  paying 
them,  and  the  principal  privileges  such  stock- 
holders enjoy  is  priority  of  claim  to  divi- 
dend over  the  holders  of  common  shares,  and 
the  holder  of  "preferred  stock"  was  not  en- 
titled to  recover  semiannual  dividends  on  a 
stock  not  declared  by  the  corporation.  Kidd 
V.  Puritana  Cereal  Food  Co.,  122  S.  W.  784, 
788,  145  Mo.  App.  502. 

A  loose  expression  is  used  when  it  is 
said  that  "preferred  stock"  is  only  a  form 
of  a  mortgage.  Whatever  the  extent  of  the 
preference  may  be,  speaking  generally,  stock, 
whether  it  be  common  or  preferred,  does  not 


represent  indebtedness.  Its  posfleaslon  means 
ownership  of  the  company.  Stembersb  v. 
Brock,  74  AtL  166,  168,  225  Pa.  279,  24  L. 
R.  A.  (N.  S.)  1078,  133  Am.  St  B^.  877. 

A  **preferred  stockholder"  of  a  corpora- 
tion is  not  a  creditor  of  the  corporation,  and 
must  be  confined  to  his  rights  as  a  stock- 
holder. The  provision  in  a  certificate  of  pre- 
ferred stock  that  it  "shaU  be  a  preferred 
lien  on  the  assets  of  the  company,"*  wbert- 
the  entire  language  of  the  certificate  shows 
no  intention  to  place  the  stockholder  in  a 
position  of  a  creditor,  only  gives  a  preferred 
lien  on  the  assets  of  the  corporation,  when 
in  liquidation  over  the  common  stocfcholder?. 
Weaver  Power  Co.  y.  Elk  Mountain  MUl 
Co.,  69  S.  B.  747,  748,  154  N.  C.  76. 

Securities  issued  by  a  corporation,  whirh 
were  denominated  "bonds,"  contained  a 
promise  to  pay  a  certain  sum  at  a  fixed  time 
with  a  stated  interest,  and  further  provided 
that,  after  the  payment  of  specified  divi- 
dends on  the  stock,  the  holders  of  the  bonds 
were  entitled  to  a  proportionate  share  in  the 
surplus  income,  if  any.  Held,  that  the  securi- 
ties were  in  effect  a  species  of  preferred 
stock,  as  "stock"  confers  upon  the  holder  a 
part  ownership  of  the  assets  with  the  rifcht 
to  share  in  the  profits  of  the  corporation,  and 
on  dissolution  in  the  assets  after  payment  of 
debts,  but  without  a  lien  on  the  property. 
while  a  "bond"  is  an  obligation  to  pay  a  fixed 
debt  with  interest,  which  debt.  If  secnred,  b 
not  wiped  out  if  the  security  proves  insuffi- 
cient Cass  V.  Realty  Securities  Co.,  132  N. 
Y.  Supp.  1074,  1077,  148  App.  Dlv.  06. 

Where  defendant  agreed  to  pay  plalntlfT 
for  services  a  portion  of  the  preferred  stock 
of  a  corporation  to  be  organized,  the  use  of 
the  term  "preferred  stock*'  in  snch  contract, 
in  connection  with  defendant's  guaranty  of 
interest,  may  fairly  be  taken  to  Indlcatt^ 
stock  whose  par  value  Is  to  be  based  upon 
the  actual  value  of  the  property  it  rei>rt^ 
sents,  and  not  upon  any  fictitious  or  spetnila- 
tive  value.  Critchfield  v.  Julia,  14T  Fed.  65. 
71,  77  0.  C.  A.  297. 

"Preferred  stock"  in  a  corporation  is 
that  entitling  the  holder  to  dividends  from 
earnings  before  the  common  stock  can  re- 
ceive a  dividend  therefrom.  The  relation  of 
debtor  and  creditor,  however,  does  not  exist 
between  the  preferred  stockholders  and  the 
corporation,  as  to  any  right  to  a  preferred 
or  guarantied  dividend  until  the  dividend 
is  declared;  the  preferred  dividend  beiar 
nothing  more  than  money  paid  out  of  profit*^ 
by  a  corporation  to  one  class  of  shareholder* 
in  priority  to  that  to  t>e  paid  to  another 
class.  Kain  v.  Angle,  69  S.  E.  355,  357,  111 
Va.  415. 

Stock  Corporation  Law  (Laws  1890.  p. 
1066,  c.  564)  I  47,  provides  that  ''every  di>* 
mestic  stock  corporation  may  issue  iirefer- 
red  stock'  and  'common  stock*  and  dlffenBt 


PREFERRED  STOCK 


1137 


PREJUDIOB 


classes  of  preferred  stock,  if  the  certificate 
of  incorporation  so  provides,  or  by  the  con- 
sent of  the  holders  of  record  of  two-thirds 
of  the  capital  stock,  giren  at  a  meeting  call- 
ed for  that  purpose,  upon  notice  such  as  is 
reqoired  for  the  annual  meeting  of  the  corpo- 
ration. ♦  ♦  ♦  And  the  corporation  may, 
upon  the  written  request  of  the  holders  of 
any  'preferred  stock,'  by  a  two-thirds  vote 
of  its  directors,  exchange  the  same  for  'com- 
mon stock,*  and  issue  certificates  for  com- 
mon stock  therefor,  upon  such  valuation  as 
may  have  been  agreed  upon  in  the  certificate 
of  organization  of  such  corporation,  or  the 
issue  of  such  'preferred  stock,'  or  share  for 
share,  but  the  total  amonnt  of  such  capital 
stock  shall  not  be  increased  thereby."  Held, 
that  the  "preferred  stock"  represented  a  con- 
tribution of  capital  precisely  the  same  as 
"common  stock,"  differing  only  as  to  the  pre- 
ferred right  of  the  holders  to  share  In  div- 
idends or  interest.  People  ex  rel.  S.  Cohn  A 
Co.  V.  Miller,  72  N.  E.  525.  526,  180  N.  Y.  16. 

"  'Preferred  stock'  entitles  the  holder  to 
a  priority  In  the  dividends  or  earnings  over 
common  stock.  ♦  ♦  ♦  Tn  the  absence  of 
anything  to  the  contrary,  preferred  stock 
shares  equally  with  common  stock  upon  a  dis- 
solution of  the  corporation;  otherwise,  if 
provided  by  the  charter,  a  statute,  or  by  the 
contract."  People  v.  New  York  Building- 
T^oan  Banking  Co.,  100  N.  Y.  Supp.  469,  4^ 
50  Misc.  Rep.  23  (quoting  Bouv.  Law  Diet.  [2 
Rawle's  Revision],  pp.  1041^  1042). 

"Shares  conferring  on  their  holders  pref- 
erential or  additional  rights  not  enjoyed  by 
the  holders  of  other  shares  are  called  'pref- 
erence shares'  or  *preferred  shares.'  They 
can  only  be  created  when  the  authority  to 
create  them  is  given  by  statute  oi*  charter, 
or  by  agreement  between  all  parties  interest- 
ed. Unless  there  be  some  law  authorlKlug  it, 
the  power  to  issue  preferred  stock  rests  up- 
on universal  consent  on  the  part  of  all  stock- 
holders; but  this  universal  consent  may  be 
contained  in  the  articles  of  association  pro- 
viding for  the  issuance  of  such  shares  adopf- 
€h1  when  the  association  was  formed."  Where 
preferential  stock  is  issued  in  a  building  and 
loan  association  organized  under  the  General 
Statutes  of  1889,  authorized  by  the  agreement 
of  the  members  expressed  in  the  by-laws, 
and  recited  in  the  certificates  issued  there- 
for, the  preference  so  agreed  upon  will  be  ob- 
served in  the  distrlbuton  of  funds  among  the 
different  classes  of  stockholders  when  not 
Immoral  or  contrary  to  public  policy.  Hog- 
sett  V.  iEtna  Bldg.  &  Loan  Ass'n,  96  Pac.  52, 
53,  56,  78  Kan.  71  (quoting  and  adopting  def- 
inition In  Thornt  &  Bl.,  Bldg.  &  Loan  Ass'ns, 
f  149). 

PREGNANCY— PREGNANT 

See  Negative  Pregnant. 
A»  disease,  see  Disease. 
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As  person,  see  Person. 

PREJUDGMENT 

*'Evexy  court  is  bound  to  follow  Its  own 
decisions,  if  it  deems  them  sound,  until  over- 
ruled by  higher  authority.  Otherwise,  there 
would  be  no  certainty  in  the  law.  If  a  sub- 
sequent case  arises  involving  the-  principle 
applied  in  the  prior  case,  the  judgment  in 
the  prior  case  must  necessarily  control  the 
subsequent  case.  This,  as  every  one  knows, 
is  not  'prejudgment'  in  any  sense,  either 
moral  or  legal,  but  merely  the  application 
to  the  case  of  the  law  as  pronounced  in  the 
prior  case.  When  a  court  has  solemnly  ad- 
judged a  principle  of  law,  espedally,  as  here, 
in  other  stages  of  the  very  case,  it  is  not  re- 
quired by  the  subtlest  obligation  of  even  the 
Qiost  delicate  rule  of  ethics  to  refrain  from 
expressing  adherence  to  its  former  decisions, 
in  discussing  further  interlocutory  orders  it 
is  called  to  make,  because  a  party  insists 
that  the  principle  of  the  former  decision  was 
wrong,  and  insists  on  silence  on  the  part  of 
the  court,  when  the  question  is  again  brought 
forward  by  way  of  rehearing,  until  rear- 
gument  can  be  had."  Louisville  &  N.  R.  Co. 
V.  Railroad  Commission  of  Alabama,  157  Fed. 
944,  950,  051. 

PREJUDICE 

See  Passion  and  Prejudice ;  Undue  Prej- 
udice;   Without  Prejudice. 

Prejudice  is  a  leaning  toward  one  side 
of  a  question  from  other  considerations  than 
those  belonging  to  it ;  in  law,  a  bias  on  the> 
part  of  judge,  jury,  or  witness  which  inter- 
feres with  fairness  of  judgment  It  applies 
as  well  to  prejudice  in  favor  of  the  adverse 
party  as  to  prejudice  against  a  party  mak- 
ing an  application  for  transfer  of  a  cause 
on  the  ground  of  prejudice  of  the  judge. 
Keen  v.  Brown,  35  South.  401,  402,  46  Fla. 
487. 

The  ''prejudice"  within  the  rule  that 
prejudice  by  a  judgment  to  one  not  a  party 
to  the  record,  shown  by  the  record,  will  au- 
thorize him  to  prosecute  error  therefrom- 
must  be  such  that  he  takes  or  loses  some*- 
thlng  directly  by  the  judgment.  On  a  judg- 
ment against  a  corporation,  a  stockholder- 
does  not  fall  within  the  rule  because  the 
value  of  his  shares  may  be  affected  by  the 
judgment  White  Brass  Castings  Co.  v. 
Union  Metal  Mfg.  Co.,  83  N.  B.  540,  641,  282 
III.  165,  122  Am.  St.  Rep.  63. 

Of  Jvdse 

The  "prejudice"  of  the  judge,  contem- 
plated by  Const  art.  1,  §  18,  is  a  prejudice 
directed  against  the  party  litigant  and  of 
such  a  character  as  would  render  it  improb- 
able that  he  would 'give  the  litigant  an  im- 
partial trial.  Bell  v.  Bell,  111  Pac  1074, 
1075,  1076,  18  Idaho,  636. 
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"Prejudice"  of  ttie  jndge  as  a  Btatatory 
ground  for  change  of  venue  in  a  criminal 
case  refers  to  his  prejudice  against  a  party 
and  not  to  an  opinion  that  he  has  formed, 
or  is  believed  to  entertain,  upon  a  legal  ques- 
tion arising  in  the  case.  State  v.  Parmenter, 
79  Pac.  123,  124,  70  Kan.  613. 

The  prejudice  of  a  Judge  against  a  case, 
as  distinguished  from  prejudice  against  a 
litigant,  Is  not  a  basis  for  a  change  of  venue 
or  a  motion  of  the  Judge.  In  re  Dolbeer*s 
Estate,  96  Pac.  266,  268,  153  Gal.  652,  15 
Ann.  Cas.  207. 

The  "prejudice*'  of  a  Judge,  within  Laws 
1911,  &  121,  authorizing  any  party  or  at- 
torney In  the  action  to  establish  the  preju- 
dice of  the  Judge  by  motion  supported  by  affi- 
davit, is  a  personal  prejudice  against  the 
litigant  or  his  attorney;  and  where  the  liti- 
gant or  his  attorney  believes  that  the  preju- 
dice exists  the  cause  must  be  transferred,  on 
motion  supported  by  affidavit,  which  must  be 
deemed  to  be  true,  and  cannot  be  disputed. 
State  ex  rel.  Lefebore  v.  Clifford,  118  Pac. 
40,  41,  65  Wash.  313. 

The  constitutional  provision  guarantee- 
ing to  every  person  charged  with  crime  a 
trial  without  prejudice,  so  far  as  It  relates 
to  the  Judge,  does  not  include  the  opinion  of 
the  Judge  as  to  the  guilt  or  innocence  of  the 
defendant,  but  It  must  be  shown,  to  disquali- 
fy him,  that  he  is  biased.  State  ex  rel. 
Nowaliowskl  V.  liockridge,  118  Pac.  152,  154, 
6  Okl.  Cr.  216,  45  L.  R,  A.  (N.  S.)  525,  Ann. 
Cas.  1913C,  251. 

The  mere  fact  that  a  Judge  may  be  wit- 
ness in  case,  or  that  he  has  conducted  a  pre- 
liminary examination  resulting  in  a  prosecu- 
tion of  defendant,  in  the  absence  of  any 
showing  of  bias  or  prejudice  on  his  part,  does 
not  disqualify  him.  State  ex  rel.  Nowakow- 
skl  V.  Lockridge,  118  Pac.  152,  155,  6  Okl.  Cr. 
216,  45  L.  R.  A.  (N.  S.)  525,  Ann.  Cas.  1913C, 
261. 

Of  Jvror 

A  Juror  who,  on  his  voir  dire,  stated  that 
he  had  a  feeling  or  "prejudice**  against  one 
charged  with  a  crime,  but  that  it  would  not 
hinder  him  from  rendering  a  verdict  accord- 
ing to  the  law  and  the  evidence,  and  that  he 
could  go  into  the  case  unbiased,  though  his 
prejudice  against  one  charged  with  the  of- 
fense was,  to  a  certain  extent,  a  fixed  one, 
was  not  disqualified  to  act  as  a  Juror.  A 
'^prejudice"  being  something  that  Is  not 
founded  on  Information  or  reason,  the  Juror 
evidently  meant  to  say  that  he  had  a  feel- 
ing against  crime,  and,  when  he  said  that 
he  would  try  the  case  upon  the  evidence 
wholly,  and  under  the  instructions  of  the 
court,  If  he  is  to  be  believed,  he  would  be  a 
fair  juror.  State  v.  Croney,  71  Pac.  783,  785, 
HI  Wash.  122. 

The  word  "prejudice,"  as  applied  to  a 
Jury's  action,  means  anger,  resentment,  heat, 


absence  of  reflection,  disregard  of  the  xlghli 
of  others,  and  kindred  motives.  Murphy  ▼• 
Southern  Pac.  Co.,  101  Pac  322,  327,  31  Ner. 
120,  21  Ann.  Ca&  502. 

PREJtmiCIAI. 

The  word  "adverse**  Is  defined  as  "oppo- 
site,** "hurtful,**  "unfavorable**;  and  as  syno- 
nyms of  "prejudicial**  are  given  "hurtful," 
"injurious,"  "disadvantageous."  Prunty  v. 
Consolidated  Fuel  &  light  Co.,  108  Pac  802, 
803,  82  Kan.  541. 

"Prejudicial  error**  is  such  error  as  In  all 
probability  must  have  produced  some  effect 
upon  the  final  result  State  ▼.  Pirkey,  124 
N.  W.  713,  715,  24  S.  D.  533. 

In  mining  parlance  an  interference  ex- 
ists where  within  the  boundaries  of  the 
lands  sold,  or  partially  within  those  bound- 
aries,, there  are  other  lands  owned  by  other 
parties ;  and  it  is  a  prejudicial  interference, 
when  the  intervening  lands  are  so  situated 
as  to  interfere  with  the  operation  and  use 
of  the  lands  sold,  and  thereby  affect  their 
value.  Hotchklss  v.  Bon  Air  Coal  &  Iron 
Co.,  78  Atl.  1108,  1110,  108  Me.  34. 

PRELIMINARY 

PBEIiIMINABT  BXAMTNATIOH 

As  proceeding,  see  Proceeding. 

A  "preliminary  examination"  is  not  a 
trial  but  the  commencement  of  criminal  prose- 
cution. The  object  of  the  examination  is  to 
secure  the  appearance  of  defendant  before 
the  district  court  for  further  investigation. 
State  V.  WisnewslEl,  102  N.  W.  883,  13  N.  D. 
(549,  3  Ann.  Cas.  907. 

Laws  1005,  p.  133,  f  2476a,  provides  that 
no  prosecuting  attorney  shall  file  any  In- 
formation charging  any  person  with  any 
capital  offense  until  such  person  shall  have 
first  been  accorded  the  right  to  a  preUmlii- 
ary  examination  before  some  Justice  of  tbe 
peace  in  the  county  where  the  offense  la  al- 
leged to  have  been  committed.  Rev.  St 
1899,  H  2457,  2460,  2461,  provide  that  If  a 
Justice  shall  be  satisfied  that  a  felony  ba? 
been  committed,  and  that  there  is  probable 
cause  to  believe  the  prisoner  guilty,  be  aiiall 
commit  the  prisoner  to  Jail,  or  admit  him 
to  bail  for  trial  upon  the  charge.  Held,  that 
the  law  of  1905,  in  using  the  term  "pre- 
liminary examination,**  has  reference  to  the 
examination  referred  to  in  Bev.  St  1899,  If 
2457,  2460,  2461,  which  neither  charged  nor 
empowered  the  Justice  with  the  determina- 
tion of  accused's  guilt,  and  was  but  an  ex- 
pedient to  prevent  a  suspected  person  from 
escaping,  and  to  preserve  the  evldoice  and 
keep  the  witnesses  within  the  control  of  tbe 
state,  and  hence  a  preliminary  examination 
of  an  accused  was  not  defective  under  the 
law  of  1905,  because  all  the  witnesses  the 
state  Intended  to  produce  at  the  trial  dtd  not 
testify  at  the  examination,  where  the  Jasdce 
took  some  evld^ioe  upon  which  he  Umad  the 
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oommlwion  of  a  murder  and  probable  cause 
to  believe  that  accused  was  guilty  of  the 
offense.  State  ▼.  Jeffries,  109  8.  W.  614,  019, 
210  Mo.  802,  14  Ann.  Gas.  624. 

PBELIMINABT  JLNJUJNOTIOlf 

Restraining  order  distinguished,  see  Re- 
straining Order. 

A  preliminary  injunction  Is  a  mere  pro- 
cess of  the  court,  issued  to  hold  in  statn  quo 
the  subject-matter  on  which  the  decree  is  to 
operate  until  the  conrt  can  adjudicate  the 
rights  of  the  partiea  Tebo  y.  Hass^  (Del.) 
74  Atl.  841,  846. 

The  function  of  a  "preliminary  Injunc- 
tion," whether  prohibitory  or  mandatory,  is 
to  preserve  the  status  quo  until  the  court 
can  grant  full  relief  on  final  hearing.  Pow- 
hatan Coal  A  Coke  Co.  v.  Rltz,  56  S.  B.  267, 
260,  60  W.  Va.  395,  9  L.  R.  A.  (N.  S.)  1225. 

A  preliminary  injunction  runs  until  the 
defendant  "shall  have  duly  answered  the 
bill  of  complaint  and  our  said  court  shall 
make  other  order  to  the  contrary,"  but  an  ad 
Interim  restraining  order  always  commands 
the  defendant  to  show  cause  why  an  injunc- 
tion should  not  issue,  and  he  is  thereby 
brought  in  court  for  the  purpose  of  that  mo- 
tion only.  Allman  v.  United  Brotherhood  of 
Carpenters  &  Joiners  of  America,  81  AtL  116, 
118,    79   N.   J.    Eq.    150. 

"A  'preliminary  injunction'  is  granted 
before  a  hearing  on  the  merits  has  been  had, 
and  its  purpose  and  sole  object  is  to  preserve 
the  subject  in  controversy  in  its  then  exist- 
ing condition,  and,  without  determining  any 
question  of  right,  merely  to  prevent  a  further 
perpetration  of  wrong  or  the  doing  of  any  act 
whereby  the  right  in  controversy  may  be  ma- 
terially injured  or  endangered  until  a  full 
and  deliberate  investigation  of  the  case  is 
afforded  to  the  party."  Knight  v.  Cohen,  90 
Paa  145,  146,  5  Oal.  App.  296. 

*•  'Preliminary*  or  interlocutory  injunc- 
tions are  those  granted  prior  to  the  final 
hearing:  and  determination  of  the  trial,  and 
continue  until  answer,  or  until  the  final  hear- 
ing, or  until  the  further  order  of  the  court 
♦  ♦  •  Their  object  is  to  maintain  the 
status  quo,  to  maintain  property  in  its  ex- 
isting condition,  to  prevent  further  or  im- 
pending^ injury — not  to  determine  the  right 
itself."  Ex  parte  Sharp,  124  Pac.  532,  534, 
87  Kan.  504,  Ann.  Cas.  1913E,  460  (quoting 
definition  in  22  Cyc.  p.  740). 

"The  office  of  a  preliminary  injunction 
is  to  preserve  the  status  quo  until,  upon  final 
hearing,  the  court  may  grant  full  relief. 
Generally  this  can  be  accomplished  by  an 
injunction  prohibitory  in  form,  but  it  some- 
times happens  that  the  status  quo  is  a  con* 
dition  not  of  rest,  but  of  action,  and  the 
condition  of  rest  is  exactly  what  will  inflict 
the  irreparable  injury  upon  complainant, 
which  he  appeals  to  a  court  of  equity  to  pro- 
tect him  from.   In  such  a  case  courts  of  equl- 


ty  issue  mandatory  writs  before  the  case  is 
heard  on  its  merits."  Bachman  ▼.  Harring- 
ton, 77  N.  E.  657,  659,  184  N.  T.  408  (quoting 
and  adopting  deAnition  In  Toledo,  A.  A.  &. 
N.  M.  R.  Co.  V.  Bennsyiranla  Co.,  54  Fed. 
780,  19  L.  R.  A.  887). 

"A  'preliminary  injunction,'  or,  as  it  Is* 
sometimes  called,  'injunction  pendente  lite,' 
is  a  provisional  remedy  granted  before  the 
hearing  on  the  merits  for  the  purpose  of 
prerenting  the  perpetration  of  wrong,  or  the 
doing  of  any  act  whereby  the  rights  in  con- 
troversy may  be  materially  injured  or  en- 
dangered before  final  decree,  and  its  pur- 
pose is  to  preserve  the  subject  of  the  con- 
troversy until  an  opportunity  is  afforded  for 
a  full  and  deliberate  investigation."  Hence, 
a  preliminary  injunction  is  properly  granted 
in  a  suit  for  a  perpetual  injunction  to  re- 
strain defendant  from  refusing  plaintiff  the 
use  of  track  scales ;  it  appearing  that  a  tem- 
porary refusal  will  ruin  plaintiff's  business. 
Darlington  Oil  Co.  v.  Pee  Dee  Oil  &  Ice  Co., 
40  S.  B.  169,  177,  62  S.  C.  196. 

•'The  whole  theory  of  a  'preliminary  in- 
junction' is  that  it  is  to  preserve  the  rights 
of  the  party  until  the  truth  of  the  charges 
can  be  regularly  investigated"  (quoting  and 
approving  Lambert  ▼.  Haskell,  22  Pac.  827^ 
80  Cal.  621),  and  a  temporary  injunction  can- 
not be  dissolved  until  after  the  trial  of  the 
cause  upon  its  merits.  Humphry  v.  Buena 
Vista  Water  Co.,  84  Pac.  296,  297,  2  Cal.  App. 
540. 

PBELIMINABT  SUBVET 

"The  'plans  and  specifications'  is  in  no 
sense  to  be  confused  with  a  'preliminary 
survey  and  estimate  of  cost.'  They  are  en- 
tirely distinct  and  dissimilar  things.  The 
one  is  only  a  measurement  and  survey  of 
the  territory  to  be  covered  by  the  contem- 
plated plant  and  an  approximate  estimate  of 
cost.  The  other  is  an  accurate,  detailed 
working  plan,  showing  materials  to  be  used 
and  manner  of  construction."  Hence  an 
engineer  who  prepared  plans  and  specifica- 
tions for  the  erection  of  a  waterworks  sys- 
tem under  an  agreement  to  be  paid  a  per- 
centage of  the  cost  of  the  plant  may,  when 
the  project  is  abandoned,  recover  for  the 
services  actually  performed  in  preparing 
such  plans  and  specifications.  Jenks  v.  Town 
of  Terry,  40  South.  641,  88  Miss.  364. 

PREMEDITATE— PREMEDITATION 

"Premeditation,"*  as  an  element  of  mur- 
der, means  entertainment  by  the  mind  of  a 
design  to  kill.  State  v.  Mangano,  72  Atl.  366, 
367,  77  N.  J.  Law,  544, 

Deliberation 

The  words  "deliberate"  and  "premedi- 
tate" may  be  used  interchangeably,  in  an  in- 
struction defining  heat  of  passion.  Dillon  v. 
State,  119  N.  W.  352,  356,  137  Wis.  655,  1& 
Ann.  Ca&  818w 


PREMEDITATED  DESIChK 


1142 


PREMEDITATED  DESIGN 


The  meaning  of  the  words  '*premeditat- 
ed  design,'*  as  used  In  the  statutory  definition 
of  the  crime  of  murder  In  the  first  degree, 
"not  being  technical  words  of  the  common 
law,  Is  to  be  found  In  their  meaning  as  used 
In  the  best  dictionaries  and  standard  author- 
ities. 'Premeditation'  Is  composed  of  *pre' 
and  'meditation,'  and  means  the  act  of  pre- 
meditating; previous  deliberation;  fore- 
thought Deliberation  and  premeditation 
are  synonymous.  Century  Diet.  'And  Isaac 
went  out  to  meditate  in  the  field  at  even- 
tide.' Gen.  xxlv,  63.  'This  book  of  the  law 
shall  not  depart  out  of  thy  mouth,  but  thou 
Shalt  meditate  thereon  day  and  night'  Josh. 
1,  8.  'Meditate  upon  these  things;  give  thy- 
self wholly  to  them.'  1  Tim.  Iv,  15.  'Let  the 
words  of  my  mouth  and  the  meditations  of 
my  heart  be  acceptable,'  etc.  Psalm  xlx,  14. 
The  word  'meditate,'  as  thus  used  In  the 
Bible,  Implies  all  the  thoughts  which  can  be 
generated  In  the  mind  by  the  exercise  of  the 
discursive  or  regulative  faculties.  It  cer- 
tainly Implies  everything  that  is  Implied  In 
the  word  'deliberate'  and  more."  In  a  prose- 
cution for  murder,  an  Instruction  to  the  ef- 
fect that  no  specific  time  is  required  to  con- 
stitute premeditation,  but  if  the  mind  of  the 
accused  was  In  a  condition  to  form  a  pur- 
pose, there  was  sufficient  time  for  the  form- 
ing of  that  purpose,  and  for  the  mind  to  be 
conscious  of  that  purpose  to  kill,  it  is  suffi- 
cient time  to  constitute  premeditation,  and 
if  the  jury  believe  beyond  a  reasonable  doubt 
that  defendant  had  fully  formed  a  purpose 
to  shoot  and  kill,  and  that  he  was  conscious 
of  that  purpose  when  he  fired  the  shot,  they 
would  find  him  guilty  of  murder  In  the  first 
degree,  does  not  afford  a  clear  and  correct 
Interpretation  of  the  meaning  and  design  of 
the  Legislature  in  the  use  of  the  phrase  "pre- 
meditated design"  in  a  statute  providing  that 
the  unlawful  killing  of  a  human  being,  when 
perpetrated  from  a  premeditated  design  to 
effect  the  death  of  the  person  killed,  or  any 
human  being,  or  when  committed  in  the  per- 
petration of  or  In  the  attempt  to  perpetrate 
any  arson,  etc.,  shall  be  murder  in  the  first 
degree.  Cook  v.  State,  35  South.  665,  671, 
678,  46  Fla.  20, 

A  design  to  effect  death  Is  premeditated, 
within  the  meaning  of  the  law  relating  to 
murder.  If  the  Intention  to  take  life  Is  delib- 
erately formed  in  the  mind  before  the  act  Is 
done  which  results  In  death,  no  matter  for 
how  short  a  time.  Fooshee  v.  State,  108 
Pac.  564,  660,  3  Okl.  Cr.  666. 

"Premeditated  design"  as  an  element  of 
first  degree  murder  does  not  necessarily  re- 
quire existence  of  a  design  for  any  definite 
or  considerable  period  of  time  before  its 
formation  and  the  homicide.  It  is  sufficient 
if  accused  had  when  he  inflicted  the  fatal 
wound  a  design  to  take  human  life  and  in- 
flicted such  wound  to  accomplish  such  de- 
sign. Cupps  V.  State,  97  N.  W.  210,  220,  120 
Wis.  604,  102  Am.  8t  Rep.  996. 


''Intent  to  kill  means  Just  what  tbe  or- 
dinary signification  of  the  words  suggest 
whether  It  be  described  by  the  words  'actual 
intent,'  'design,'  or  'premeditated  de^gn* 
makes  no  difference.  When  we  leave  entire- 
ly out  of  view  those  subtleties,  often  Indulged 
in,  In  discoursing  on  the  meaning  of  'premed- 
itated design,'  and  give  to  words  the  mean- 
ing ordinarily  attributed  to  them,  the  per- 
son who  effects  the  death  of  another  by  de- 
sign does  so  intentionally,  and  the  design  or 
Intent  Is  understood  to  necessarily  precede 
the  act  by  which  the  purpose  is  accomplished. 
In  other  words,  the  Intent  Is  understood  to 
be  piremedltated,  or  thought  of,  because. 
without  mental  action,  the  purpose  could  not 
be  formed.  So,  when  It  is  said  that  the 
slayer  Intentionally  caused  the  death  of  his 
victim.  It  Is  at  the  same  time  said  that  be 
caused  it  by  design,  or  premeditated  design. 
That  the  word  'premeditated,'  as  used  In  the 
statutes  on  the  subject  of  felonious  homldde. 
has  no  other  significance  than  that  the  de- 
sign must  precede  the  homicidal  act  to  in- 
dicated from  the  evident  purpose  of  the  stat- 
ute makers  to  give  the  same  meaning  to  the 
term  'premeditated  design,'  where  used  1d- 
clusively  In  murder  In  the  first  degree,  as  to 
'design,'  where  that  word  alone  is  used  ex- 
clusively in  murder  in  the  third  degree  and 
manslaughter  In  the  first  second,  and  third 
degrees."  Cupps  v.  State,  98  N.  W.  546,  549. 
120  Wis.  504,  102  Am.  St  Rep.  996. 

Design  means  intent  and  so  "premedi- 
tated design"  must  mean  premeditated  In- 
tent ;  but  a  premeditated  design  to  kill  means 
more  than  a  mere  Intent  to  kill,  and  hence, 
in  a  prosecution  for  murder,  an  Instruction 
that  "premeditated  design  to  kill  means  an 
intent  to  kill,  design  means  intent,  and  both 
words  Imply  premeditation,*-  was  misleading 
and  erroneous.  Stokes  v.  State,  44  South. 
759,  760,  54  Fla.  109. 

Where  an  information  for  first  degree 
murder  charged  that  the  killing  was  with  a 
premeditated  design  to  effect  death,  the 
words  "premeditated  design"  should  be  con- 
strued as  equivalent  to  malice  aforethought 
State  V.  Selfert  118  Pac  746,  748.  65  Wash. 
596. 

In  a  prosecution  for  statutory  murder 
in  the  first  degree,  the  state  claimed  that  ac- 
cused killed  deceased  with  premeditated  de- 
sign. The  court  charged  that  premeditated 
design  was  simply  an  Intent  to  kill,  that  ^'de- 
sign"  meant  "Intent,"  and  that  both  words 
implied  premeditation,  that  premeditation  did 
not  exclude  sudden  intent  an<d  that  w|iether 
It  be  described  by  the  words  "actual  intent" 
"design,"  or  "premeditated  design"  was  Im- 
material; that  the  Intent  was  understood  to 
be  premeditated  because  without  mental  ac^ 
tion  the  purpose  could  not  be  formed;  that 
when  there  were  no  circumstances  to  pre- 
vent the  presumption,  the  law  would  pre- 
sume that  the  unlawful  act  was  intentional 
and  malicious;  that,  in  the  absence  of  erl- 
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denoe  to  the  contrary,  be  who  takes  the  life 
of  another  by  some  act  naturally  calculated 
to  produce  death  would  be  presumed  to  have 
Intended  that  result  and  to  be  guilty  of  mur- 
der in  the  first  degree,  it  being  presumed 
that  such  person  intended  the  result  that  fol- 
lowed, and  must  be  guilty  of  murder  In  the 
absence  of  evidence  that  the  homicide  was 
Justifiable  or  excusable  or  such  as  to  raise 
a  reasonable  doubt  on  the  question;  thus 
that  where  accused  fired  a  shot,  the  weapon 
being  aimed  at  a  vital  part  of  the  body,  and 
death  ensued  as  a  natural  result,  the  pre- 
sumption of  fact  as  to  the  intention  to  take 
life,  in  the  absence  of  any  explanatory  cir- 
cumstances, makes  a  prima  facie  case  for 
the  prosecution,  the  state  not  being  required 
to  negative  any  probability  that  there  were 
circumstances  reducing  the  homicide  below 
that  of  murder  in  the  first  degree,  or  excus- 
ing or  justifying  it    Held,  that  such  charge 
was  correct  in  so  far  as  it  related  to  statu- 
tory murder  in  the  first  degree  under  the 
facts  proved.    Hedger  v.  State,  128  N.  W. 
80,  90,  144  Wis.  279. 

An  instruction  that,  to  constitute  "mur- 
der in  the  first  degree,"  there  must  be  proof 
of  malice  and  premeditation,  and  that  if  ei- 
ther of  these  elements  is  absent  there  can  be 
no  conviction  for  that  grade  of  homicide, 
that  a  ''premeditated  design  or  purpose"  is 
one  resulting  from  thought  and  reflection, 
a  design  conceived  and  afterwards  so  de- 
liberately considered  as  to  become  resolved 
and  fixed,  that  when  the  design  to  take  hu- 
man life  is  formed  after  deliberation,  and 
there  Is  adequate  time  and  opportunity  for 
deliberate   thought,    then,    no  matter   how 
soon  the  felonious  killing  follows  the  forma- 
tion of  the  settled  purpose,  it  is  murder  in 
the  first  degree,  that  there  need  be  no  ap- 
preciable space  of  time  between  the  forma- 
tion of  the  intention  to  kill  and  the  killing. 
Is  correct    Welty  v.  State  (ind.)  100  N.  E. 
73,  75. 

An  instruction  that,  if  the  fticts  and  cir- 
cumstances in  the  case  furnish  satisfactory 
evidence  of  a  deliberate  mind  on  the  part 
of  the  person  killing,  to  do  the  killing  at  the 
time  he  does  the  act  that  results  in  the  kill- 
ing and  show  a  formed  design  on  the  part 
of  the  person  killing  to  take  the  life  of  the 
person  slain  or  some  other  person,  then  the 
killing  will  be  by  '"premeditated  design,"  is 
correct.  Kent  v.  State,  126  Pac.  1040,  1042, 
8  OkL  Cr.  188. 

The  phrase  "premeditated  design  to  ef- 
fect death,"  as  used  In  Wilson's  Rev.  &  Ann. 
St.  1903,  §  2167,  defining  murder  as  "homicide 
when  perpetrated  without  authority  of  law 
and  'With  a  'premeditated  design  to  effect 
death'  of  the  person  killed,"  means  a  purpose 
or  intention  to  take  life,  previously  formed 
or  thou^rht  upon  before  it  is  executed.  There 
is  no  substantial  difference  between  an  act 
performed  under  these  conditions  and  one 


dose  purposely,  of  one*s  deliberate  and  pre- 
meditated malice,  and  with  intent  to  kilL 
Walcher  v.  Territory,  90  Pac.  887,  888,  18 
Okl.  628. 

PREMEDITATED  KILLDrO 

In  a  prosecution  for  murder,  an  instruc- 
tion that  if  a  slayer  has  any  time  to  think, 
however  short,  and  does  think,  and  then 
strikes  the  blow  as  the  result  of  an  intention 
to  kill  produced  by  this  momentary  operation 
of  the  mind,  this  would  be  a  "premeditated 
killing,"  is  correct  Green  v.  State,  SO  South. 
362,  305,  143  Ala.  2. 

PBEMEDITATEB  BKAUOB 

"In  murder  in  the  first  degree,  'premedi- 
tated malice*  requires  that  there  should  be 
time  and  opportunity  for  deliberate  thought, 
and  that,  after  the  mind  conceives  the  thought 
of  taking  the  life,  the  conception  is  meditated 
npon,  and  a  deliberate  determination  formed 
to  do  the  act  That  being  done,  then,  no 
difl'erence  how  soon  the  fatal,  resolve  is 
carried  into  execution,  it  is  murder  in  the 
first  degree."  State  v.  Williams,  105  N.  W. 
2G5,  272,  96  Minn.  351  (quoting  the  definition 
in  Leighton  v.  People,  88  N.  Y.  117). 

A  charge  that  premeditated  malice  exists 
where  the  intention  to  unlawfully  take  life  ia 
deliberately  formed  in  the  mind,  and  that  de- 
termination meditated  upon  before  the  fatal 
stroke  is  given,  and  that  there  need  be  no 
particular  lengtii  of  time  between  the  forma- 
tion of  the  intention  to  kill  and  the  killing 
amply  stated  the  necessity  for'  deliberation 
and  time  therefor,  but  that  no  definite  stand- 
ard as  to  lapse  of  time  was  necessary;  the 
words  **no  particular"  being  used  in  the  ex- 
planatory sense  that  no  fixed  or  definite  time 
was  necessary,  it  being  only  necessary  that 
there  be  actual  time  for  deliberation.  State 
V.  Bridgham,  97  Pac.  1006,  1098,  51  Wash.  18. 

"Maliciously"  and  "malice  aforethought" 
do  not  mean  the  same  thing.  Malice  compre- 
hends ill  will,  a  wickedness  of  disposition, 
cruelty,  recklessness,  a  mind  regardless  of  so- 
cial duty,  etc. ;  while  *'mallce  aforethought" 
or  "premeditated"  design  has  a  more  intense 
meaning.  They  comprehend,  not  only  what 
is  included  within  the  term  "malice,"  but  in 
addition  thereto  mean  "premeditated  malice." 
Brett  V.  State,  47  South.  781,  783,  94  Misc. 
669  (citing  5  Words  and  Phrases,  p.  4304;  l- 
Bish.  Cr.  Law  [8th  Ed.]  p.  261 ;  Patterson  v. 
State,  66  Ind.  185;  Tutt  v.  Commonwealth, 
46  S.  W.  675,  104  Ky.  299 ;  State  v.  Green,  7 
South.  793,  42  La.  Ann.  644;  State  v.  Curtis, 
70  Mo.  594;  Cravey  v.  State,  35  S.  W.  658, 
36  Tex.  Cr.  R.  90,  61  Am.  St  Rep.  833). 


"Premeditatedly"  means  thought  of  be- 
forehand for  any  length  of  time,  however 
short.  State  v.  Myers,  121  S.  W.  131, 135,  221 
Mo.  598;  State  v.  Sharp,  82  S.  W.  134,  136. 
183  Mow  715 ;  State  v.  Atchley,  84  S.  W.  984, 
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The  meaning  of  the  words  *'premeditat- 
ed  deslgii,"  as  used  in  the  statutory  definition 
of  the  crime  of  murder  in  the  first  degree, 
"not  being  technical  words  of  the  common 
law,  is  to  be  found  in  their  meaning  as  used 
in  the  best  dictionaries  and  standard  author- 
ities. 'Premeditation'  Is  composed  of  *pre' 
and  'meditation,'  and  means  tiie  act  of  inre- 
medltatlng;  previous  deliberation;  fore- 
thought Deliberation  and  premeditation 
are  synonymous.  Century  Diet.  'And  Isaac 
went  out  to  meditate  in  the  field  at  even- 
tide.' Gen.  xxly,  63.  'This  book  of  the  law 
shall  not  depart  out  of  thy  mouth,  but  thou 
Shalt  meditate  thereon  day  and  night'  Jpsh. 
1,  8.  'Meditate  upon  these  things;  give  thy- 
self wholly  to  them.'  1  Tim.  Iv,  15.  'Let  the 
words  of  my  mouth  and  the  meditations  of 
my  heart  be  acceptable,'  etc.  Psalm  xix,  14. 
The  word  'meditate,'  as  thus  used  in  the 
Bible,  implies  all  the  thoughts  which  can  be 
generated  in  the  mind  by  the  exercise  of  the 
discursiye  or  regulatlye  faculties.  It  cer- 
tainly implies  everything  that  Is  Implied  in 
the  word  'deliberate'  and  more."  In  a  prose- 
cution for  murder,  an  instruction  to  the  ef- 
fect that  no  specific  time  is  required  to  con- 
stitute premeditation,  but  if  the  mind  of  the 
accused  was  in  a  condition  to  form  a  pur- 
pose, there  was  sufficient  time  for  the  form- 
ing of  that  purpose,  and  for  the  mind  to  be 
conscious  of  that  purpose  to  kill,  it  is  suffi- 
cient time  to  constitute  premeditation,  and 
if  the  jury  believe  beyond  a  reasonable  doubt 
that  defendant  had  fully  formed  a  purpose 
to  shoot  and  kill,  and  that  he  was  conscious 
of  that  purpose  when  he  fired  the  shot,  they 
would  find  him  guilty  of  murder  In  the  first 
degree,  does  not  afford  a  clear  and  correct 
Interpretation  of  the  meaning  and  design  of 
the  Legislature  in  the  use  of  the  phrase  "pre- 
meditated design"  In  a  statute  providing  that 
the  unlawful  killing  of  a  human  being,  when 
perpetrated  from  a  premeditated  design  to 
effect  the  death  of  the  person  killed,  or  any 
human  being,  or  when  committed  in  the  per- 
petration of  or  in  the  attempt  to  perpetrate 
any  arson,  etc.,  shall  be  murder  in  the  first 
degree.  Cook  v.  State,  35  South.  665,  671, 
678,  46  Fla.  20. 

A  design  to  effect  death  is  premeditated, 
within  the  meaning  of  the  law  relating  to 
murder,  if  the  intention  to  take  life  is  delib- 
erately formed  in  the  mind  before  the  act  is 
done  which  results  in  death,  no  matter  for 
how  short  a  time.  Fooshee  v.  State,  108 
Pac.  554,  660,  3  Okl.  Cr.  666. 

"Premeditated  design**  as  an  element  of 
first  degree  murder  does  not  necessarily  re- 
quire existence  of  a  design  for  any  definite 
or  considerable  period  of  time  before  its 
formation  and  the  homicide.  It  is  sufficient 
if  accused  had  when  he  inflicted  the  fatal 
wound  a  design  to  take  human  life  and  in- 
flicted such  wound  to  accomplish  such  de- 
sign. Cupps  V.  State,  97  N.  W.  210,  220,  120 
Wis.  504,  102  Am.  8t  Rep.  996. 


''Intent  to  kill  means  Just  what  the  or- 
dinary signification  of  the  words  suggest 
whether  it  be  described  by  the  words  *aictual 
intent,'  'design,'  or  'premeditated  design' 
makes  no  difference.  When  we  leave  entire- 
ly out  of  view  those  subtleties,  often  Indulged 
in,  in  discoursing  on  the  meaning  of  'premed- 
itated design,'  and  give  to  words  the  mean- 
ing ordinarily  attributed  to  them,  the  per- 
son who  effects  the  death  of  another  by  de- 
sign does  so  intentionally,  and  the  design  or 
intent  Is  understood  to  necessarily  precede 
the  act  by  which  the  purpose  is  accomplished. 
In  other  words,  the  intent  is  understood  to 
be  premeditated,  or  thought  of,  because, 
without  mental  action,  the  purpose  could  not 
be  formed.  So,  when  it  is  said  that  the 
slayer  intentionally  caused  the  death  of  his 
victim,  it  is  at  the  same  time  said  that  he 
caused  It  by  design,  or  premeditated  design. 
That  the  word  'premeditated,*  as  used  In  the 
statutes  on  the  subject  of  felonious  homldde, 
has  no  other  significance  than  that  the  de- 
sign must  precede  the  homicidal  act  is  in- 
dicated from  the  evident  purpose  of  the  stat- 
ute makers  to  give  the  same  meaning  to  the 
term  'premeditated  design,'  where  used  in- 
clusively in  murder  in  the  first  degree,  as  to 
'design,'  where  that  word  alone  is  used  ex- 
clusively in  murder  in  the  third  degree  and 
manslaughter  in  the  first  second,  and  third 
degrees."  Cupps  v.  State,  98  N.  W.  546,  549. 
120  Wis.  504,  102  Am.  St  Rep.  996. 

Design  means  intent,  and  so  "premedi- 
tated design"  must  mean  premeditated  in- 
tent ;  but  a  premeditated  design  to  kill  means 
more  than  a  mere  intent  to  kill,  and  hence. 
Ln  a  prosecution  for  murder,  an  Instruction 
that  "premeditated  design  to  kill  means  an 
intent  to  kill,  design  means  intent  and  both 
words  imply  premeditation,'*  was  misleading 
and  erroneous.  Stokes  v.  State,  44  South. 
759,  760,  54  Fla.  109. 

Where  an  information  for  first  degree 
murder  charged  that  the  killing  was  with  a 
premeditated  design  to  effect  death,  the 
words  "premeditated  design"  should  be  con- 
strued as  equivalent  to  malice  aforethought 
State  V.  Seifert,  118  Pac  746,  748.  65  Wash. 
596. 

In  a  prosecution  for  statutory  murder 
in  the  first  degree,  the  state  claimed  that  ac* 
cused  killed  deceased  with  premeditated  de- 
sign. The  court  charged  that  premeditated 
design  was  simply  an  intent  to  kill,  that  "de- 
sign" meant  "intent,"  and  that  both  words 
implied  premeditation,  that  premeditation  did 
not  exclude  sudden  intent,  and  that  whether 
it  be  described  by  the  words  "actual  intent" 
"design,"  or  "premeditated  design"  was  im- 
material; that  the  intent  was  understood  to 
be  pr^neditated  because  without  moital  ac- 
tion the  purpose  could  not  be  formed;  that 
when  there  were  no  circumstances  to  pre- 
vent the  presumption,  the  law  would  pre- 
sume that  the  unlawful  act  was  intentional 
and  malicious;  that,  in  the  abnence  of  eri- 
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dence  to  the  contrary,  be  wbo  takes  the  Ufe 
of  another  by  some  act  naturally  calculated 
to  produce  death  would  be  presumed  to  have 
Intended  that  result  and  to  be  guilty  of  mur- 
der in  the  first  degree,  it  being  presumed 
that  such  person  intended  the  result  that  fol- 
lowed, and  must  be  guilty  of  murder  in  the 
absence  of  evidence  that  the  homicide  was 
Justifiable  or  excusable  or  such  as  to  raise 
a  reasonable  doubt  on  the  question;  thus 
that  where  accused  fired  a  shot,  the  weapon 
being  aimed  at  a  vital  part  of  the  body,  and 
death  ensued  as  a  natural  result,  the  pre- 
sumption of  fact  as  to  the  intention  to  take 
life,  in  the  absence  of  any  explanatory  cir- 
cumstances, makes  a  prima  facie  case  for 
the  prosecution,  the  state  not  being  required 
to  n^ative  any  probability  that  there  were 
circumstances  reducing  the  homicide  below 
that  of  murder  in  the  first  degree,  or  excus- 
ing or  Justifying  It  Held,  that  such  charge 
was  correct  in  so  far  as  it  related  to  statu- 
tory murder  in  the  first  degree  under  the 
facts  proved.  Hedger  v.  State,  128  N.  W. 
80,  90,  144  Wis.  279. 

An  instruction  that,  to  constitute  "mur- 
der in  the  first  degree,*'  there  must  be  proof 
of  malice  and  premeditation,  and  that  if  ei- 
ther of  these  elements  is  absent  there  can  be 
no  conviction  for  that  grade  of  homicide, 
that  a  "premeditated  design  or  purpose"  is 
one  resulting  from  thought  and.  reflection, 
a  design  conceived  and  afterwards  so  de- 
liberately considered  as  to  become  resolved 
and  fixed,  that  when  the  design  to  take  hu- 
man life  is  formed  after  deliberation,  and 
there  is  adequate  time  and  opportunity  for 
deliberate   thought,    then,    no  matter   how 
soon  the  felonious  killing  follows  the  forma- 
tion of  the  settled  purpose,  it  is  murder  in 
the  first  degree,  that  there  need  be  no  ap- 
preciable space  of  time  between  the  forma- 
tion of  the  intention  to  kill  and  the  killing, 
is  correct    Welty  v.  State  (ind.)  100  N.  E. 
73,  75. 

An  instruction  that,  if  the  fticts  and  dr- 
camstances  in  the  case  furnish  satisfactory 
evidence  of  a  deliberate  mind  on  the  part 
of  the  person  killing,  to  do  the  killing  at  the 
time  he  does  the  act  that  results  in  the  kill- 
ing and  show  a  formed  design  on  the  part 
of  the  person  killing  to  take  the  life  of  the 
person  slain  or  some  other  person,  then  the 
killing  will  be  by  "premeditated  design,"  is 
correct.  Kent  v.  State,  126  Pac.  1040,  1042, 
8  OkL  Cr.  188. 

The  phrase  "premeditated  design  to  ef- 
fect death,"  as  used  in  Wilson's  Rev.  &  Ann. 
St.  1903,  §  2167,  defining  murder  as  "homicide 
when  perpetrated  without  authority  of  law 
and  with  a  'premeditated  design  to  effect 
deiith'  of  the  person  killed,"  means  a  purpose 
or  intention  to  take  life,  previously  formed 
or  thought  upon  before  it  is  executed.  There 
is  no  substantial  difference  between  an  act 
];>erf  ormed  under  these  conditions  and  one 


done  purposely,  of  one's  deliberate  and  pre- 
meditated malice,  and  with  intent  to  kill. 
Walcher  v.  Territory,  90  Pac.  887,  888,  18 
Okl.  528. 

PREMEDITATED  KILI.nf  O 

In  a  prosecution  for  murder,  an  instruc- 
tion that  if  a  slayer  has  any  time  to  think, 
however  short,  and  does  think,  and  then 
strikes  the  blow  as  the  result  of  an  intention 
to  kill  produced  by  this  momentary  operation 
of  the  mind,  this  would  be  a  "premeditated 
killing,"  is  correct  Green  v.  State,  S9  South. 
362,  365,  143  Ala.  2. 

PREMEDITATED  MAUOB 

"In  murder  In  the  first  degree,  'premedi- 
tated malice*  requires  that  there  should  be 
time  and  opportunity  for  deliberate  thought, 
and  that,  after  the  mind  conceives  the  thought 
of  taking  the  life,  the  conception  is  meditated 
npon,  and  a  deliberate  determination  formed 
to  do  the  act  That  being  done,  then,  no 
difference  how  soon  the  fatal-  resolve  is 
caiTled  into  execution,  it  is  murder  in  thi* 
first  degree."  State  v.  WilUams,  105  N.  W. 
265,  272,  96  Minn.  351  (quoting  the  definition 
in  Leighton  v.  People,  88  N.  Y.  117). 

A  charge  that  premeditated  malice  exists 
where  the  intention  to  unlawfully  take  life  is 
deliberately  formed  in  the  mind,  and  that  de- 
termination meditated  upon  before  the  fatal 
stroke  is  given,  and  that  there  need  be  no 
particular  length  of  time  between  the  forma- 
tion of  the  intention  to  kill  and  the  killing 
amply  stated  the  necessity  for'  deliberation 
and  time  therefor,  but  that  no  definite  stand- 
ard as  to  lapse  of  time  was  necessary;  the 
words  **no  particular"  being  used  in  the  ex- 
planatory sense  that  no  fixed  or  definite  time 
was  necessary,  it  being  only  necessary  that 
there  be  actual  time  for  deliberation.  State 
V.  Bridgham,  97  Pac.  1006,  1098,  51  Wash.  18. 

"Maliciously"  and  ''malice  aforethought" 
do  not  mean  the  same  thing.  Malice  compre- 
hends ill  will,  a  wickedness  of  disposition, 
cruelty,  recklessness,  a  miud  regardless  of  so- 
cial duty,  etc. ;  while  "malice  aforethought" 
or  "premeditated"  design  has  a  more  Intense 
meaning.  They  comprehend,  not  only  what 
is  included  within  the  term  "malice,"  but  in 
addition  thereto  mean  "premeditated  malice." 
Brett  V.  State,  47  South.  781,  783,  94  Misc. 
669  (citing  5  Words  and  Phrases,  p.  4304;  l- 
Bish.  Cr.  Law  [8th  Ed.]  p.  261 ;  Patterson  v. 
State,  66  Ind.  185;  Tiitt  v.  Commonwealth, 
46  S.  W.  675,  104  Ky.  299 ;  State  v.  Green,  7 
South.  793,  42  La.  Ann.  644;  State  v.  Curtis, 
70  Mo.  594 ;  Cravey  v.  State,  35  S.  W.  658, 
36  Tex.  Cr.  R.  90,  61  Am.  St  Rep.  833). 

PB£MEDITAT£DLY 

"Premeditatedly"  means  thought  of  be- 
forehand for  any  length  of  time,  however 
short.  State  v.  Myers,  121  S.  W.  131, 135,  221 
Mo.  598;  State  v.  Sharp,  82  S.  W.  134,  136, 
183  Mow  715 ;   State  v.  Atchley,  84  S.  W.  984, 
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088,  186  Mo.  174 ;  State  v.  McCarver,  92  S. 
W.  684,  686,  194  Mo.  717;  State  r.  Kinder, 
83  S.  W.  964,  966,  969,  184  Mo.  276;  State 
V.  Todd,  92  S.  W.  674,  676, 194  Mo.  377;  State 
▼.  Vaughan,  98  S.  W.  2,  5, 200  Mo.  1, 

PREMISES 

See  Inclosed  Premises ;  On  or  Abont  the 
Premises ;  On  the  Premises ;  Property 
On  or  Near  Premises ;  These  Conveyed 
Premises. 

Engaged  or  employed  about  the  premises, 
see  Engaged. 

Keep  on  premises,  see  Keep. 

In  common  parlance  the  term  ''premises" 
is  broader  than  the  term  "room."  As  applied 
to  the  occupancy  of  real  property  it  embraces 
any  definite  portion  of  land  and  the  building 
and  appurtenant  structures,  over  which  the 
owner  or  occupant  has  the  right  and  does  ex- 
ercise authority  and  control.  Kunkel  v. 
Abell,  84  N.  E.  503,  604,  170  Ind.  305. 

Goal  mime 

In  ejectment  for  a  coal  mine,  the  judg- 
ment was  not  objectionable  for  adjudging 
that  plaintiff  recover  possession  of  the  "fol- 
lowing described  premises,  to  wit:  two-fifths 
of  one-half  of  the  coal  situated  under  the  sur- 
face," etc.;  the  word  "premises"  only  refer- 
ring to  the  mineral  estate.  Gordon  v.  Park, 
117  S.  W.  1163,  1167,  219  Mo.  600. 

In  an  action  for  injuries  to  the  surface 
of  land  over  a  mine  belonging  to  defendant, 
plaintiffs  prayers  were  not  prejudicial  to 
defendant  In  the  use  of  the  word  **premlses" 
to  indicate  plalntifTs  surface  ownership,  in- 
stead of  instructing  the  Jury  in  terms  that 
defendant  owned  the  mineral  rights.  Pied- 
mont &  George's  Creek  Coal  Co.  v.  Kearney, 
79  Aa  1013,  1018,  114  Md.  496. 

Fee 

The  word  "premises"  has  different  mean- 
ings, dependent  on  Its  connection  and  the  ob- 
ject to  which  it  is  applied,  and  it  oftentimes 
describes  the  fee  of  land ;  but  it  may  slguify 
something  less  extensive  where  the  context  re- 
quires it,  and  to  determine  the  meaning  of  the 
word  used  in  an  instrument  the  court  must 
bear  in  mind  the  subject  about  which  the 
parties  were  contracting  and  their  general 
purpose.  Old  South  Ass'n  v.  Codman,  97  N. 
E.  766,  767,  211  Mass.  211, 

House  or  Imildias 

In  a  lease  granting  to  plaintiff  the  use 
of  i)ark  land  on  which  stand  the  premises 
owned  by  her,  where  there  was  undisputed 
evidence  that  there  were  buildings  on  the 
park  lands  owned  by  plaintiff,  the  word 
'^premises"  may  be  construed  as  meaning 
l)uilding8.  Nichols  ▼.  Eustis,  131  N.  Y.  Supp. 
265,  266v  146r  App.  Dlv.  475. 

An  owner  contracted  to  sell  land  on 
which  the  purchaser,  as  lessee,  had  erected 
buildings,  with  a  right  to  remove  the  same.' 


The  contract  provided  that  the  owner  diosld 
advance  the  purchaser  a  apedlled  sum,  and 
that  the  purchaser  should  keep  "said  iireiii- 
ises  insured  for  the  benefit  of  the  owner." 
The  purchaser  gave  to  the  owner  a  Mil  of 
sale  of  the  buildings  and  ImprovementB, 
which  recited  that  it  was  supplemental  to  the 
contract  for  the  purchase  of  the  real  estate 
and  security  only  for  the  payments  called  for, 
and  that  it  should  be  void  when  all  the  pay- 
ments were  made.  At  the  time  of  the  sale 
there  were  other  buildings  on  the  land  than 
those  which  belonged  to  the  purchaser.  Hie 
word  "premises,"  as  used  in  the  contract, 
which  the  purchaser  was  to  ke^  insured  for 
the  benefit  of  the  owner,  referred  to  buildings 
other  than  those  belonging  to  the  pnrdiaser 
as  lessee.  Dankwardt  v.  Prussian  Nat  Ins. 
Co.,  98  N.  W.  603,  604,  123  Iowa,  7a 

Though  a  complaint  and  warrant  mere- 
ly to  search  the  premises  of  a  person  would 
not  authorize  the  search  of  a  dwelling  hou^. 
where  complaint  alleges  that  intoxicating  liq- 
uors were  and  still  are  kept  and  deposited 
by  a  certain  person  in  a  dwelling  house  oc- 
cupied by  him,  and  the  location  of  which 
was  particularly  described,  and  the  warrant 
in  setting  forth  the  complaint  designates  the 
locus  in  the  exact  language  of  the  des^ptioo 
therein  contained,  and  then  alleges  that  com- 
plainant prayed  that  due  process  be  IsBiied 
to  search  the  premises  hereinbefore  mentioD- 
ed,  the  description  of  the  place  to  be  searched 
is  sufficiently  definite  and  certain.  State  ▼. 
Comolli,  68  AU.  326,  101  Me.  47. 

In  conTeyaneiiig 

The  term  '^premises"  may  or  may  not 
include  land,  but  may  be  held  to  mean  onb 
the  right,  title,  or  interest  conveyed;  and  it< 
exact  meaning,  when  found  in  contracts  and 
conveyances,  must  be  determined  accordinf: 
to  the  intention  of  the  parties  as  ascertained 
from  the  contract  and  the  facts  and  dreum- 
stances  attending  its  making.  Merchants' 
Bldg.  Imp.  Co.  V.  Chicago  Exch.  Bldg.  Co.,  71 
N.  E.  22,  27,  210  lU.  26,  102  Am.  8t  Bep. 
145. 

In  a  covenant  in  a  lease  prohibiting  the 
sale  of  intoxicating  liquors  on  the  premise. 
the  word  '^premises"  should  be  construed  as 
Including  not  only  the  land  actually  describ- 
ed in  the  deeds,  but  all  rights  and  property* 
of  the  nature  of  land  which  belonged  to  tb«* 
grantees  named  therein  by  virtue  of  their 
title  to  the  upland.  In  includes  the  valoa 
ble  property  rights  to  land  below  high-water 
mark  which  followed  as  an  Incident  to  the 
lease.  Silberman  v.  Mayer,  96  N.  X«  Snpp. 
928,  931,  48  Misc.  Rep.  468. 

Where  the  parties  to  a  lease  intnpreted 
it  to  mean  that  the  lessee  was  entitled  to 
hold  thereunder  only  the  ground  floor  of  th** 
building,  and  he  In  fact  held  only  tbat  part 
of  the  building,  and  a  sublessee,  befbte  mak 
ing  his  contract,  was  apprised  of  soHi  in- 
terpretation,   the    language,    ''Hie   |insBBlK» 
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which  he  holds  under  lease/'  used  to  describe 
the  property  subleased,  means  the  property 
actually  held  by  the  lessee,  rather  than  that 
which  he  might  hare  held  had  the  lease  been 
otherwise  interpreted.  Hlrsh  v.  Valloft,  46 
South.  103,  105,  121  La.  66. 

In  liquor  laws 

The  word  ''premises/'  as  used  in  Rer. 
St.  c.  29,  I  49,  commanding  an  officer  to  en- 
ter the  place  or  premises  before  named  and 
therein  to  search  for  Intoxicating  liquors, 
signifies  it  as  a  distinct  and  definite  locality. 
It  may  mean  a  room  or  a  shop  or  a  building 
or  a  definite  area,  but  In  either  case  the  locali- 
ty is  fixed;  otherwise  the  use  of  the  word 
would  be  misapplied.  State  v.  Fesszette,  69 
Atl.  1073,  1075,  103  Me.  467. 

The  word  'premises,"  in  Gen.  Laws  1909, 
o.  123,  i  52,  imposing  a  penalty  for  the  sale 
or  keeping  for  sale  by  retail  druggists  with- 
out first  obtaining  a  license  of  enumerated 
liquors,  and  declaring  that  the  finding  of  any 
liquors  enumerated  on  the  premises  of  any 
retail  druggist  In  quantities  exceeding  one- 
half  gallon  shall  be  evidence  of  a  violation 
of  the  law,  when  considered  in  section  53-55 
and  chapter  178,  punishing  sales  by  druggists 
without  prescription  and  not  to  be  drunk 
on  the  premises,  etc.,  and  prohibiting  a  per- 
son, unless  a  registered  or  registered  assist- 
ant pharmacist,  from  disposing  of  medicines, 
etc,  means  the  store  or  shop  of  any  retail 
druggist,  as  distinguished  from  his  residence. 
State  V.  Almy,  79  AU.  962,  964,  32  B.  I.  415. 

Under  Code,  {  2460,  providing  that  any 
person  operating  a  brewery  permitting  any 
drinking  of  such  products  or  selling  the  same 
at  retail  "upon  the  premises  of  any  such 
manufacturing  establishment'*  shall  forfeit, 
etc.,  the  word  '*premises"  is  limited  to  the 
buildings  occupied  by  and  the  ground  used  In 
connection  with  such  establishment;  hence, 
where  a  brewery  had  an  entrance  into  the 
office  of  its  general  manager  and  an  entrance 
from  his  office  into  a  saloon  in  the  same 
building,  the  brewery  paying  the  mulct  tax* 
es  for  the  sale  of  the  liquor  by  retail  therein, 
the  operation  of  the  saloon  is  not  a  violation 
of  the  statute,  where  the  entrance  from  the 
brewery  was  used  by  no  one  to  obtain  liquor, 
and  the  employ^  of  the  brewery  who  obtain* 
ed  their  liquor  there  entered  only  from  the 
outside.  Orke  v.  McManus  (Iowa)  115  N. 
\¥.    580,   SSL 

Liquor  Tax  Law,  |  11,  subd.  1  (Laws 
1896,  p.  51,  c.  112),  provides  for  the  Issuance 
of  liquor  tax  certificates  authorizing  the  sale 
of  liquor  in  buUdlngs  occupied  as  hotels. 
A  bond  executed  by  an  applicant  for  a  liq- 
uor tax  certificate  was  conditioned  that  the 
obligor  should  not  permit  the  "premises"  to 
become  disorderly,  etc  Held,  that  the 
"premises"  referred  to  in  the  bond  Included 
the  rooms  of  the  hotel  in  which  the  liquor 
business  was  carried  on,  and  hence  permit- 


ting such  rooms  to  become  disorderly  was  a 
breach  of  the  bond.  Gulllnan  v.  Fidelity  ft 
Casualty  Ck).  of  New  York,  82  N.  Y.  Supp. 
695,  697,  84  App.  Dlv.  292. 

Liquor  Tax  Law  (Laws  1897,  p.  225,  c. 
312,  S  24,  subd.  1),  prior  to  the  amendment 
made  by  Laws  1905,  p.  145,  c  104,  made  it 
unlawful  to  traffic  In  liquor  within'  one-half 
mile  of  the  building  and  "premises"  of  any 
state  hospital,  and  the  amendment  added  the 
words  "or  lands"  after  the  word  "premises." 
On  a  petition  for  the  cancellation  of  a  liquor 
tax  certificate,  it  was  stipulated  that  defend- 
ant, prior  to  the  amendment,  had  been  legal- 
ly selling  liquor  at  the  place  In  question. 
Held,  that  "lands"  was  synonymous  with 
"premises,"  and  in  view  of  the  stipulation 
there  could  be  no  cancellation  of  the  certif- 
icate, whether  defendant  was  carrying  on  his 
business  within  one-half  mile  of  lands  own- 
ed and  used  by  a  state  hospital  and  contig- 
uous to  It,  or  within  one-half  mile  of  the 
buildings,  or  not  The  terms  "premises"  and 
"lands"  are  synonymous,  and,  if  there  is 
any  distinction  between  the  words,  it  is  that 
the  word  "premises"  is  more  Inclusive.  Ac- 
cording to  Bouvler  and  Worcester's  Diet, 
the  word  "premises"  Is  defined  as  "lands  and 
tenements."  According  to  the  Century  Diet., 
It  Is  defined  as  "lands  and  houses  or  tene- 
ments." According  to  the  Standard  Diet,  it 
is  defined  as  "land  or  lands;  land  with  its 
appurtenances."  In  re  CuUlnan,  99  N.  Y. 
Supp.  874,  375,  113  App.  Dlv.  485. 

Xasnved  Imlldlac 

The  words  "building"  and  "premises" 
are  sometimes  used  interchangeably  in  pro- 
hibitive clauses  of  Insurance  policies.  These 
words  were  so  used  in  the  clause  of  a  policy 
prohibiting  the  keeping  of  explosives.  Kene- 
fick  V.  Norwich  Union  Fhre  Ins.  Soc.,  103  S. 
W.  957,  959,  205  Mo.  294. 

A  fire  policy  stipulated  that  if  the  "prem- 
ises" described  should  become  vacant  the 
policy  should  be  void.  The  property  insured 
was  a  bam  on  a  farm  referred  to  in  the  poli- 
cy as  being  owned  by  the  assured.  The  con- 
tract was  made  on  a  form  containing  blanks 
adapted  to  many  kinds  of  property,  such  as 
"farm  implements  *  *  *  on  the  premis- 
es," "grain  ♦•  ♦  ♦  on  the  premises,"  etc 
The  policy  provided  that  it  should  not  be 
construed  to  cover  property  located  else- 
where than  on  the  "premises"  or  In  the  buUd- 
lngs described.  Held,  that  the  provision  that 
the  policy  should  be  void  if  the  premises 
should  become  vacant  had  reference  to  the 
occupancy  of  the  farm,  the  word  "premises" 
meaning  the  farm,  and  the  fact  that  the 
barn  had  never  had  anything  in  it  did  not 
defeat  a  recovery  for  its  loss.  Home  Ins. 
Co.  V.  Gagen,  76  N.  B.  927,  928,  38  Ind.  App. 
680. 

Land 

The  word  "premises"  often  means  land, 
but  it  is  equally  well  adapted  to  designate 
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the  Interest  or  estate.     Smith  ▼.  Pollard,  19 
Vt  272. 

The  phrase  "property  sold,"  In  the  stat- 
utory definition  of  a  redemptloner  as  being 
one  holding  a  lien  by  Judgment  or  mortgage 
on  the  property  sold,  applies  to  "land"  or 
"premises,"  as  those  words  are  commonly 
used.  North  Dakota  Horse  &  Cattle  Go.  v. 
Serumgard,  111  N.  W.  454,  463,  17  N.  D.  466, 
29  L.  R.  A.  (N.  S.)  608,  138  Am.  St  Rep.  717. 

An  affidavit,  charging  that  accused  en- 
tered on  "the  premises"  of  a  person  named, 
in  charge  of  another  person  named,  charges 
an  entry  on  land  within  Revisal  1905,  §  3688, 
for  the  word  "premises"  and  the  word  "land" 
are  synonymous.  An  affidavit,  alleging  that 
accused  unlawfully  and  willfully  entered  on 
the  premises  of  a  person  named,  in  charge  of 
another  person,  who  was  acting  as  her  agent, 
charges  that  the  person  named  was  by  her 
agent  in  actual  possession  of  the  land.  State 
V.  Yellowday,  67  S.  B.  480,  482,  152  N.  0.  793. 

As  property 

See  Property. 

Rlglit  of  way 

City  Charter  of  Buffalo,  {  288,  provides 
that  it  is  the  duty  of  the  owner  or  occupant 
of  any  premises  in  the  city  to  lay  sidewalks 
in  front  of  them  whenever  ordered  by  the 
common  council,  and  that,  if  the  same  Is  not 
done,  they  shall  be  laid  by  the  city,  and  the 
expense  assessed  upon  such  premises.  A  rail- 
road company  used  the  lowered  tracks 
through  part  of  the  street,  which  street  was 
intersected  by  others.  Held  that,  as  to  the 
right  of  way  in  the  street,  the  railroad  com- 
pany was  the  occupant  of  premises  which  are 
lands  and  tenements,  the  subject  of  grant, 
and  so  it  was  liable  to  assessment  for  the 
laying  of  walks  on  the  intersecting  streets 
which  abutted  on  its  premises.  New  Tone 
Cent.  &  H.  R.  R.  Co.  v.  City  of  Buffalo,  135 
N.  Y.  Supp.  196,  198,  76  Misc.  Rep.  655. 

While  in  common  parlance  the  word 
"premises"  is  used  to  signify  land  with  its 
appurtenances,  yet  the  usual  meaning  of  the 
word  in  conveyances  Is  the  thing  granted  by 
the  deed,  and  the  term  refers  to  the  interest 
conveyed  and  not  to  the  land  itself,  and  the 
word  "premises'*  as  used  in  a  grant  of  a 
right  of  way  under  the  Bast  River  for  a  rail- 
road tunnel  refers  to  the  right  of  way  grant- 
ed, and  not  to  the  soil  in  the  bed  of  the  river. 
People  ex  reL  Bryan  v.  State  Board  of  Tax 
Com'rs,  124  N.  Y.  Supp.  711,  713,  67  Misc. 
Rep.  508. 

Veliiolo 

A  rural  mail  carrier  is  not,  while  en- 
gaged in  carrying  and  distributing  mail  as 
such  in  the  vehicle  used  by  him,  on  his  own 
premises  and  place  of  business  within  Pen. 
Code  1911,  art  476,  permitting  the  carrying 
of  weapons  on  one's  own  premises  or  place  of 
business.  Lattlmore  v.  State  (Tex.)  145  S. 
W.  588,  690. 


PREMIUM 

See  Gross  Premium  Plan;  Qross  Pre- 
miums; Installment  Premium  Plan; 
Level  Rate  Premium ;  Natural  Premi- 
um ;  Renewal  Premium. 

Bet  distinsiilshed 

See  Bet 

Building  and  loan  assoolations 

The  law  which  permits  building  and  loan 
associations  to  take  a  premium  from  its  mem- 
bers for  "priority  of  loan"  means  the  privi- 
lege of  obtaining  a  loan  out  of  the  funds 
of  the  society  in  advance  of  other  members 
seeking  a  similar  benefit  Citizens*  Mut 
Banking  &  Building  Soc  v.  Wyatt  (N.  J.)  59 
Ati.  553,  554. 

Generally  speaking,  the  word  "premium,'* 
as  used  in  relation  to  building  and  loan  m- 
sociations,  is  the  bonus  which  the  t>orrowlng 
member  agrees  to  pay  for  the  privilege  of 
obtaining  the  money.  Defendants  were  bor- 
rowing members  of  a  building  and  loan  as- 
sociation, and  executed  bonds  which  required 
them  to  make  stipulated  monthly  payments: 
a  stated  part  being  for  stock  dnes,  another 
for  interest,  and  a  further  sum  as  premium 
on  the  loans.  The  bond  also  contained  a  pro- 
vision: "Upon  final  settlement  with  the  asso- 
ciation, it  to  retain  as  installments  on  said 
stock  and  interests  no  greater  sum  than  the 
sum  actually  advanced  with  interest  thereon 
at  the  rate  of  8  per  cent,  per  annum."  The 
association  became  insolvent;  defendants 
having  made  the  required  payments  to  tliat 
time.  On  settlement  between  them  and  its 
receiver  under  such  provision  of 'the  contract 
the  rule  of  partial  payments  applied,  and  de- 
fendants were  entitled  to  credit  for  the  full 
amount  of  each  monthly  payment,  whether 
made  for  dues,  interest,  or  premium.  Fliun 
V.  Interstate  Bldg.  &  Ix>an  Aas'n  of  AtUnta. 
Ga.,  141  Fed.  672,  677. 

Rev.  St  1909,  §  3389,  which  directs,  after 
providing  for  the  making  of  loans  by  ImUding 
and  loan  companies  by  competitive  bidding 
for  premiums,  that  the  by-laws  o£  the  com* 
pany  may  dispense  with  bids  and  provide  for 
the  making  of  loans  to  members  at  sach  a 
rate  of  interest  and  premium  as  max  be  pro> 
vided  in  the  by-law,  "such  premium  to  be 
paid  in  gross  installments."  Section  3390  pro- 
vides that  premiums  shall  consist  of  a  per- 
centage of  the  amount  loaned.  Held  that  as 
"installment"  means  a  part  of  a  greater 
amount  and  is  a  word  only  fitly  used  in  con- 
nection with  an  ascertained  amount  especial- 
ly when  qualified  by  "gross,"  and  as  •'interest- 
Is  a  certain  rate  per  cent  of  the  sum  loaned 
for  the  time  the  money  is  detained  by  the 
borrower,  while  a  "bonus"  or  **premium**  is 
a  definite  sum  agreed  upon  which  is  paid  in 
addition  to  interest,  either  in  advance  <»  by 
installments^  the  statute  means  that  the  pre^ 
mium  referred  to  should  be  in  gross,  payable 
in  installments,  and  it  does  not  therefore  au- 
thorize the  charging  of  a  rate  per  eent  for 
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the  nnoertaln  period -for  whicb  the  money 
may  be  kept,  so  that,  tbougb  such  a  charge 
be  called  a  "bonus"  in  by-law  authorizing  it» 
it  Is  without  statutory  authority.  Holmes  v. 
Royal  Loan  Ass'n,  150  S.  W.  1111,  1113,  166 
Mo.  App.  719. 

In  iasnraiuw 

The  sum  which  the  Insured  is  required  to 
pay  is  called  the  "premium."    If  1,000 'Inen, 
aged  20,  enter  into  an  agreement  to  pay  each 
one  as  he  dies  |1,  and  to  provide  in  advance 
a  fund  therefor^  which  will  be  sufficient,  and 
no  more  than  sufficient,  to  meet  the  under- 
taking,  they   find  that  from  the  tables  of 
mortality  so  many  will  die  the  first  year,  so 
many  the  second  year,  and  so  on,  so  that 
enough  will  have  to  be  paid  in  advance  that 
out  of  it  there  can  be  paid  the  death  claims 
of  the  per  cent,  who  will  die  each  year,  and 
leave   enough    which,    placed   at   compound 
terest,  will  accumulate  a  fund  sufficient  to 
pay  all  the  others  as  they  die  the  agreed  sum 
of  $1.     The  first  important  step  in  formu- 
lating   the    scheme    is    to    determine    that 
amount  of  money  which  will,  when  increased 
by  interest  at  a  given  rate  per  annum,  com- 
pounded annually,  become  $1  in  a  given  num- 
ber of  years — the  expectancy  of  the  duration 
of  life  of  the  whole  class.    This  amount  will 
constitute  the  premium.    Only  a  certain  per 
cent,  of  1,000  insured  will  die  the  first  year. 
Hence  the  whole  sum  that  would  be  required 
to  be  put  at  interest  to  pay  them  all  the  full 
amount  will  not  be  called  for.    The  life  ta- 
bles will  show  how  many  will  probably  die. 
The  fraction  prodttced  by  the  mortality  num- 
ber divided  by  the  number  of  insured,  when 
multiplied  by  the  sum  to  be  put  at  interest  at 
4^  per  cent,  for  one  year  to  produce  $1,  will 
then  represent  what  each  will  have  to  pay  in 
advance  in  order  to  have  in  the  common  fund 
enough  to  pay  the  death  claims  maturing  that 
year.    This  effects  the  Insurance  for  one  year 
only.     Only  those  dying  get  anything.    The 
survivors  get  nothing.    They  have  been  in- 
sured— ^have    been    protected    against    the 
chanee  of  being  included  in  the  number  who 
died.    This  would  be  called  the  net  cost  of  in- 
soring  $1  for  one  year.    The  cost  of  insuring 
$1  for  a  whole  life  is  made  up  by  adding  to- 
£^ether  the  net  cost  of  each  year  beginning 
with  the  age  of  the  insiu'ed  when  the  insur- 
axice  is  effected,  and  continuing  to  the  end 
of  his  expectancy,  which  would  be  the  net 
single  premium  for  whole  life.     Life  insur- 
ance premiums  are  generally  paid  annually, 
or  annually  for  a  limited  number  of  years, 
instead  of  one  premium  for  the  whole  life. 
This  annual  net  premium  is  divided  into  two 
parts:   One,  to  help  pay  death  claims  occur- 
ring that  year,  being  the  proportion  that  pol- 
icy is  required  to  contribute  to  pay  death 
claims  arising  that  year  in  its  class ;  and  the 
otber  is  placed  by  the  insurer  at  Interest  to 
the  credit  of  a  fund  which  shall  at  all  times 
be  kept  equal  to  the  net  single  premium  that 
\^'ill   at  the  age  the  policy  holder  has  at- 


tained be  sufficient  to  then  effect  his  insur* 
ance.  This  fund  is  commonly  known  as  the 
"reserve."  The  sum  added  to  the  net  pre- 
miums to  meet  expenses,  contingencies,  and 
losses  is  called  "loading"  the  premium,  and 
the  total  sum  collected  is  called  the  "gross 
premium."  The  words  "dividend  additions," 
as  used  in  the  New  York  statute,  refer  to  that 
part  or  the  premiums  charged  which  was 
'loaded"  onto  the  premium  in  excess  of  its 
share  of  expenses  and  losses  sustained.  Such 
additions*  and  the  earnings  thereon,  which 
constitute  the  "suridus,"  must  be  valued  and 
applied  in  buying  extended  insurance  for 
lapsed  policies  in  force  three  years  or  longer, 
in  the  same  way  that  the  "reserve"  of  the 
policy  is  required  to  be  valued  and  applied  in 
purchasing  such  extended  insurance.  United 
States  life  Ins.  Oo.  in  City  of  New  York  v. 
Spinks  (Ky.)  96  S.  W.  889,  890,  892,  803,  IZ 
L.  R.  A.  (N.  S.)  1063. 

As  interest 

See  Interest  (On  Money). 

Prise  synonymovs 

"Premiums"  and  "prizes"  are  equivalent 
words  within  the  meaning  of  the  federal  stat- 
ute forbidding  the  carriage  from  one  state 
to  another  of  any  paper,  etc.,  purporting  to 
be  or  represent  a  chance  in  a  lottery.  U.  S. 
V.  Jefferson,  134  Fed.  299,  300. 

PBEBOUM  SALE 

Though  there  was  but  one  bid  for  a  lot 
at  a  sale  under  Comp.  St.  1907,  S§  6197-5244, 
that  bid  being  less  than  the  decree,  the  sale 
was  a  premium  sale  within  section  5228,  de- 
claring that  no  redemption  from  a  premium 
sale  shall  be  allowed  for  less  than  the  amount 
of  the  decree,  interest,  and  costs  and  subse- 
quent taxes  paid.  State  v.  Several  Parcels  of 
Land,  121  N.  W.  977,  979,  84  Neb.  719. 

Laws  1903,  p.  502,  c.  75,  §  26,  is  as  fol- 
lows: "Any  person  desiring  to  purchase  any 
certificate  of  tax  sale  owned  by  the  state  or 
by  any  county  or  dty,  either  at  public  or 
private  sale,  may  secure  an  assignment  there- 
of by  paying  to  the  county  treasurer  the 
amount  due  thereon,  as  well  as  all  subsequent 
taxes  and  assessments  on  the  property  then 
delinquent:  Provided,  a  pr^uium  sale  may 
be  purchased  at  public  sale  for  less  than  the 
amount  of  the  decree  and  such  sale  shall 
be  subject  to  the  provisions  of  section  twenty- 
three.  Such  assignment  shall  be  made  by  in- 
dorsement of  the  county  treasurer  in  his  offi- 
cial capacity,  countersigned  by  the  county 
clerk.  A  record  shall  be  kept  of  such  assign- 
ments by  the  county  treasurer  and  the  county 
clerk.  The  effect  of  such  assignment  shall 
be  to  vest  in  the  assignee  the  same  rights 
which  would  have  been  secured  to  such  as- 
signee had  he  been  the  original  purchaser  at 
the  sale."  Held,  that  the  term  "premium 
sale"  as  used  in  this  act  applied  to  such 
sales  as  are  made  for  less  than  the  amount 
of  the  decree.  State  ex  rel.  Saunders  v.  Fink, 
104  N.  W.  1069,  lOeO,  74  N^b.  64L 
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PREPAID 

Where  a  person  claimed  a  Bhipment  as 
purchaser  of  the  bill  of  lading  issued  by 
the  Initial  carrier,  he  was  not  entitled  to  re- 
cover It  In  replevin  from  the  connecting  car- 
rier in  the  absence  of  any  showing  except  the 
bin  of  lading  which  did  not  recite  the  class  of 
freight  shipped,  the  amount  of  charges  pre- 
paid, or  the  amount  of  charges  prepaid  on 
account,  but  merely  In  a  space  headed  "If 
charges  are  to  be  prepaid,  write  or  stamp 
here  *To  be  prepaid,'"  contained  the  word 
"Prepaid" ;  such  Instrument  not  being  prima 
fade  proof  that  the  freight  had  been  fully 
paid.  Bramley  v.  Ulster  &  D.  R.  Co.,  126 
N.  Y.  Supp.  854,  856,  142  App.  Dlv.  176. 

PREPARATION 

See  Medicinal  Preparation;  Pharmaceu- 
tical Preparation. 

For  oomndssion  of  crimo 

Acts  of  "preparation"  may  have  such 
proximity  to  the  place  where  the  Intended 
crime  is  to  be  committed,  and  such  connec- 
tion with  a  purpose  of  present  accomplish- 
ment, that  they  will  amount  to  an  attempt. 
Some  acts  toward  the  commission  of  the 
crime  are  too  remote  for  the  law  to  notice. 
The  act  need  not  be  the  one  next  preceding 
that  needed  to  complete  the  crime.  Prepara- 
tions made  at  a  distance  from  the  place  where 
the  offense  is  to  be  committed  are  ordinarily 
too  remote  to  satisfy  the  requirement.  The 
preparation  muQt  be  such  as  would  be  likely 
to  end,  if  not  extraneously  Interrupted,  In 
the  consummation  of  the  crime  Intended. 
The  act  must  be  of  such  a  character  as  to 
advance  the  conduct  of  the  actor  beyond  the 
sphere  of  mere  Intent.  It  must  reach  f&r 
enough  towards  the  accomplishment  of  the 
desired  result  to  amount  to  the  commence- 
ment of  the  consummation.  The  mere  fact 
that  a  prisoner  procured  tools  adapted  to  Jail 
breaking  did  not  constitute  an  attempt  to 
break  jail.  State  v.  Hurley,  64  Atl.  78,  79 
Vt  28,  6  L.  R.  A.  (N.  S.)  804,  118  Am.  St 
Rep.  934. 

Ui&der  Tftriff  Act 

The  process  of  hermetically  sealing  fruit 
In  tin  cans,  thus  preserving  It  from  decay 
until  the  cans  are  opened,  constitutes  "pres- 
ervation," rather  than  **preparatlon" ;  and 
fruit  pulp  that  has  been  cooked  and  subjected 
to  such  sealing  process  is  dutiable  under  Tar- 
iff Act  July  24,  1897,  c.  11,  J  1,  Schedule  G, 
par.  263,  30  Stat  171,  as  fruit  "preserved 
•  *  ♦  In  Its  own  Juices,"  rather  than  un- 
der paragraph  262,  30  Stat.  171,  as  fruit  "pre- 
pared In  any  manner."  Habicht,  Braun  & 
Co.  V.  United  States,  175  Fed.  1009,  1012. 

Bone-size  substitute,  consisting  of  chemi- 
cal starch,  dextrin,  magnesium  chloride,  and 
silica,  which  la  used  for  stiffening  the  hades 
of  fabrics,  Is  not  a  "preparation  fit  for  use 


as  starcSh**  tinder  paragraph  285^  Sdiedale 
G,  I  1,  Tariff  Act  July  24,  1897,  30  Stat  178, 
c.  11,  but  Is  a  chemical  compound  under  par- 
agraph 3,  Schedule  A,  30  Stat  151.  United 
States  V.  B.  P.  Ducas  &  Ck).,  149  Fed.  253, 254. 

The  provision  in  Tariff  Act  July  24,  1897, 
c.  11,  §  1,  Schedule  Q,  par.  285,  30  Stat  173. 
for  "preparations  ♦  ♦  ♦  flt  for  uae  as 
stanfti,"  held  to  Include  arrowroot  in  Its 
starchy  form.  Middleton  ft  Go.  ▼•  United 
States,  151  Fed.  16,  80  G.  G.  A.  512. 

The  article  known  as  **carbolineum,'*  or 
"Carbollneum  Avenarlus,"  which  consists  of 
dead  oil  modified  by  the  action  of  chlorine 
gas,  is  dutiable  under  the  provision  in  para- 
graph 15,  Schedule  A,  $  1,  c.  11,  Tariff  Act 
of  July  24,  1897,  30  Stat  152,  for  •'prepara- 
tions of  coal  tar,  not  colors  or  dyes  and  not 
medicinal,  not  specially  provided  for,"  and  is 
not  dutiable  under  the  provision  for  "chemi- 
cal compounds"  In  paragraph  3  of  said  act  or 
free  of  duty  as  "dead  or  creosote  oU,"  under 
paragraph  524  of  said  act  (Free  List  f  2; 
c.  11).  Downing  v.  United  States,  123  Fed. 
1000,  1001. 

Immersing  olives  in  salt  and  water  does 
not  constitute  a  '^preparation."  United  States 
v.  Zucca  &  Go.,  175  Fed.  578,  58a 

PREPARATION  OF  CASE 

See  BfBclent  Preparation  of  Case. 

PREPARE 

In  the  absence  of  explanatory  evidence. 
the  item  "preparing  roadway"  in  a  tax  bUI 
cannot  be  assumed  to  Include  the  making  or 
repairing  of  the  concrete  foundation,  espe^ 
dally  where  the  city  for  whom  the  contract 
for  the  work  was  made  and  whose  street 
commissioner  supervised  It  paid  for  repairing 
the  concrete  foundation.  Parkinson  v. 
Schnake,  83  S.  W.  301,  302,  108  Mo.  App.  2^ 


The  provision  in  paragraph  241,  Sched- 
ule G,  I  1,  c.  11,  Tariff  Act  July  24.  1897,  30 
Stat  170,  for  mushrooms  "prepared  or  pre- 
served," does  not  include  mushrooms  dried 
merely  by  evaporation,  which  are  dutiable 
under  paragraph  257  of  said  act  c  U,  |  1. 
Schedule  G,  30  Stat  171,  as  "vegetables  in 
their  natural  state."  Kraut  v.  United  States. 
139  Fed.  94,  95. 

Hanks  and  balls  of  dried  and  salted  cab- 
bage, the  salting  and  manipulation  of  whidi 
were  done  as  a  preparation,  fitting  the  cab- 
bage for  cooking  purposes,  and  Intended  to 
be  permanent  are  dutiable  as  vegetables 
"prepared  or  preserved/'  under  Tariff  Act 
July  24,  1897,  c.  11,  i  1,  Schedule  G,  par. 
241,  30  Stat  170,  and  not  as  vegetables  in 
their  "natural  state,"  under  paragraph  ^7, 
30  Stat.  171.  Sun  Kwong  On  T.  United 
States^  177  Fed.  595,  586. 
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While,  In  the  provision  In  TarMP  Act  July 
24,  18d7,  e  11,  fi  1,  Schedule  A,  par.  18,  30 
Stat.  152,  for  chalk  '"prepared  for  toilet  pur- 
poses," tlie  preparation  referred  to  Is  not, 
perhaps,  such  as  is  necessary  to  make  a  com- 
pleted toilet  article,  there  must  be  advance- 
ment toward  use  for  toilet  purposes,  by  the 
admixture  of  flavoring  or  other  Ingredients, 
or  otherwise ;  and  chalk  that  has  been  mere- 
ly precipitated  artificially,  bolted,  and  packed 
in  bags  is  not  within  that  provision.  United 
States  V.  P.  E.  Anderson  &  Co.,  175  Fed.  961, 
962,  99  C.  G.  A.  451. 

Under  Tariff  Act  July  24,  1897,  a  11, 1 1, 
Schedule  G,  par.  262,  30  Stat.  171,  relating 
to  fruits  ''dried,  desiccated,  evaporated  or 
prepared  In  any  manner,"  the  scope  of  the 
expression  "prepared  in  any  manner"  is  not 
upon  the  rule  of  nosdtur  a  sociis  to  be  so 
limited  as  to  embrace  only  fruits  prepared 
by  a  drying'  process.  Causse  Mfg.  Go.  v. 
United  States,  151  Fed.  4,  6,  80  G.  C.  A.  461. 

A  provision  in  a  tariff  act  laying  duty  on 
meats  of  all  kinds  ''prepared  or  preserved"  is 
broad  enough  to  Include  not  only  cooked  meat, 
all  poultry  and  game  in  tins,  but  also  goose 
livers  prepared  pate  de  foie  gras.  James  P. 
Smith  ft  Co.  V.  United  States,  168  Fed.  462, 
464. 

Olives  which  have  been  immersed  in  salt 
and  water  for  the  purpose  of  preserving  them 
from  decay  in  shipment,  and  which  had  been 
subjected  to  no  preparation  to  fit  them  for 
eating,  are  not  "olives  prepared,"  within  the 
meaning  of  Tariff  Act  July  24, 1897,  c.  U,  i  1, 
Schedule  G,  par.  264.  30  Stat.  171.  United 
States  V.  Zucca  &  Co.,  175  Fed.  578,  579. 

The  process  of  hermetically  sealing  fmlt 
in  tin  cans,  thus  preserving  it  from  decay  un- 
til the  cans  are  opened,  constitutes  "preserva- 
tion," rather  than  "preparation";  and  fruit 
pulp  that  has  been  cooked  and  subjected  to 
such  sealing  process  is  dutiable  under  Tariff 
Act  July  24,  1897,  c  11,  |  1,  Schedule  G,  par. 
203,  30  Stat.  171,  as  fruit  "preserved  •  ♦  ♦ 
in  its  own  Juices,"  rather  than  under  para- 
graph 262,  30  Stat.  171,  as  fruit  "prepared  in 
any  manner."  Habicht,  Braun  &  Co.  v.  Unit- 
ed States,  175  Fed.  1009,  1012. 

Mushrooms,  dried  in  ord^  to  preserve 
them  and  placed  in  hermetically  sealed  tins 
holding  from  30  to  45  pounds,  are  within  the 
provision  in  Tariff  Act  July  24,  1897,  c.  11,  ^ 
1,  Schedule  G,  par.  ^1,  relating  to  "mush- 
rooms prepared  or  preserved,  in  tins.  Jars, 
bottles  or  similar  packages,"  rather  than  par- 
agrraph  257,  relating  to  "vegetables  in  their 
natural  state."  Choy  Chong  Woh  &  Co.  v. 
United  States,  153  Fed.  879,  82  C.  C.  A.  608. 

The  slicing  of  vegetables  solely  to  facili- 
tate the  natural  drying  operation  is  not  suffi- 
cient to  remove  them  from  their  natural 
state;  and  mushrooms  cleaned,  sliced,  and 
dried  in  the  sun  are  dutiable  as  "vegetables 
in  their  natural  state,"  under  Tariff  Act  July 


[  24, 1897,  c.  11, 9  1,  Schedule  G,  par.  257,  rath- 
er  than  as  "vegetables  prepared  or  preserve 
ed,"  under  paragraph  241.  A.  Zanmati  &.  Go. 
V.  United  States,  153  Fed.  880,  82  C.  a  A. 
626. 

Gaulifiowers  that  have  been  trimmed, 
washed,  and  packed  in  brine  for  preservation 
during  transportation,  and  to  keep  them  in 
their  natural  state,  and  that  when  taken  out 
of  it  and  washed  are  stiU  in  th^r  natural 
state,  are  dutiable  under  Tariff  Act  July  24^ 
1897,  c.  U,  {  1,  Schedule  G,  par.  257,  as  "veg- 
etables in  their  natural  state,"  rather  than 
under  paragraph  241,  as  "vegetables  prepared 
or  preserved."  United  States  v.  Strohmeyer 
&  Arpe  Co.,  167  Fed.  533,  534,  93  a  C.  A.  65. 

PREPENSE 

The  words  "premeditated,"  "aforethought," 
and  "prei^euse"  possess  et^mologlcally  the 
same  meaning.  They  are  in  truth  the  Latin 
and  Saxon  synonyms,  expressing  a  single  idea 
and  possess  in  law  precisely  the  same  force. 
"Malice  prepense"  has  attained  a  broader 
meaning  than  belongs  to  the  term  "premedi- 
tated design."  Cook  v.  State,  35  South.  603, 
671,  46  Fla.  20  (quoting  People  v.  Clark,  7  N. 
T.88C0. 

PREPONDERANCE 

See  Clear  Preponderance ;  Fair  Prepond- 
erance. 

"Preponderance  of  evidence"  means  that 
evidence  which  is  most  consistent  with  the 
truth  as  measured  by  the  experience  and 
judgment  of  the  Jury;  that  which  accords 
best  with  reason  and  probability.  The  best 
test  of  the  preponderance  is  where  the  jury 
believe,  from  all  the  evidence  and  the  cir- 
cumstances in  the  case,  the  truth  lies.  Unit- 
ed States  V.  McCaskill,  200  Fed.  332,  336. 

To  create  a  "preponderance"  of  evidence, 
the  evidence  must  overcome  opposing  pre- 
sumptions  as  well  as  opposing  evidence.  Pre- 
sumptions, like  probabilities,  are  of  different 
degrees  of  strength.  To  overcome  a  strong 
presumption  requires  more  evidence  than  to 
overcome  a  weak  one.  To  fasten  upon  a  man 
a  very  heinous  or  repulsive  act  requires 
stronger  proof  than  to  fasten  upon  him  an 
indifferent  act,  or  one  in  accordance  with  his 
known  inclinations.  Troeder  v.  Lorsch,  150 
Fed.  710,  715,  80  a  C.  A.  376  (quoting  and 
adopting  definition  in  Decker  v.  Somerset 
Mut  Fire  Ins.  Co.,  66  Me.  406,  408,  409,  cit- 
ing The  Metamora,  144  Fed.  926,  941,  75  C. 
O.  A.  576). 

An  Instruction  that  the  jury  must  be 
"satisfied"  of  the  existence  of  a  fact  is  er- 
roneous, where  such  fact  is  only  required  to 
be  established  by  a  "preponderance  of  the 
evidence."  Houston  &  T.  C.  R.  Co.  v.  Bu- 
chanan, 84  S.  W.  1073, 1076, 38  Tex.  Civ.  App 
165. 
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An  instruction  that  the  burden  of  proof 
^as  on  plaintiff,  and  that  she  could  not  recov- 
er until  she  showed  the  facts  by  a  prepond- 
erance or  a  material  part  of  the  evidence, 
was  error  because  not  the  equivalent  of  a 
'^preponderance."  St  Louis,  I.  M.  &  S.  R. 
Co.  V.  Woodruff,  115  S.  W.  053,  956,  89  Ark.  9. 

An  instruction  that  by  mentioning  the 
burden  of  proof  and  the  preponderance  of 
evidence  the  court  means  merely  to  briefly 
express  the  rule  of  law,  which  is  that  un- 
less the  evidence  before  you  in  regard  to  the 
facts  necessary  to  a  verdict  in  favor  of  plain- 
tiff appears  in  your  judgment  more  credible 
than  the  contrary  evidence  regarding  said 
facts,  or  than  the  evidence  of  the  facts  men- 
tioned in  these  instructions  as  constituting 
a  defense  to  plaintiff's  said  claim,  then  your 
verdict  should  be  for  the  defendant,  is  not 
erroneous.  Stephan  v.  Metzger,  69  8.  W.  625, 
627,  95  Mo.  App.  609. 

"Preponderance  of  evidence"  is  the  ex- 
cess over  the  amount  of  testimony  necessary 
to  balance  the  scales;  and  to  say  that  the 
burden  of  proof  is  upon  the  party  simply 
means  that  he  must  furnish  that  excess  be- 
fore he  is  entitled  to  a  verdict  Palmer  v. 
Huston,  121  Pac.  452,  67  Wash.  210. 

A  Juror  was  disqualified  to  sit  in  a  mur- 
der case  in  which  the  sole  defense  was  insani- 
ty, who  stated  on  his  voir  dire  that  he  would 
require  overwhelming  proof  of  insanity  be- 
fore acquitting  on  that  ground ;  the  law  only 
requiring  proof  of  insanity  by  a  "preponder- 
ance" of  the  evidence,  which  may  leave  the 
mind  in*  doubt,  while  "overwhelming"  proof 
is  such  as  is  sufficient  to  remove  every  doubt 
from  the  mind.  Jones  v.  State,  131  S.  W. 
572,  577,  60  Tex.  Cr.  B.  139. 

An  instruction  defined  the  burden  of 
proof  as  the  duty  of  proving  a  fact  by  the 
preponderance  of  evidence.  Preponderance  of 
evidence  was  then  defined  to  mean  the  great- 
er convincing  power  of  evidence,  and  was  il- 
lustrated by  saying  that  that  side  has  fur- 
nished the  preponderance  of  evidence  which 
has  produced  evidence  of  greater  convincing 
power  in  the  minds  of  the  Jury  than  that  pro- 
duced by  the  other  side.  The  instruction 
then  stated  that  the  party  having  the  burden 
of  proof  might  meet  such  burden  by  produc- 
ing a  preponderance  of  the  evidence,  and  yet 
not  lift  the  burden,  because,  although  such 
evidence  might  be  of  slightly  greater  convinc- 
ing power  than  that  produced  by  his  oppo- 
nent, still  his  evidence  might  be  weak,  and 
that,  to  entitle  him  to  a  finding,  his  evidence 
must  be  such  as  to  satisfy  the  minds  of  the 
Jury  of  the  truth  of  his  contention.  Held, 
that  the  instruction  was  not  objectionable  as 
self-contradictory,  illogical,  or  misleading. 
Logeman  Bros.  Oo.  v.  R.  J.  Preuss  Co.,  Ill  N. 
W.  W,  68.  131  Wis.  122. 

An  instruction  defining  ^'preponderance 
of  evidence"  as  the  "greater  convincing  pow- 
er of  evidence,  that  is,  in  the  trial  of  a  law- 


suit that  side  had  fumiahed  the  preponder- 
ance of  evidence  which  has  produced  evidence 
of  greater  convincing  power  in  the  minds  of 
the  Jury  than  that  produced  by  the  other 
side,"  was  substantially  correct  AnderBon  v. 
Chicago  BraaB  Co.,  106  N.  W.  1077, 1079, 127 
Wis.  273. 

An  Instruction  that  the  "preponderance** 
of  evidence  means  the  "best"  evidence  was 
not  inappropriate  nor  objectionable  as  tend- 
ing to  mislead  the  Jury ;  the  term  "best  evi- 
dence** obviously  not  having  been  used  in 
the  technical  sense.  Johnstone  v.  Seattle,  R 
&  S.  Ry.  Co.,  87  Pac.  1125, 1126, 45  Wash.  154. 

"  'Proof  by  a  preponderance  of  evidence* 
is  that  state  of  mind  in  which  there  is  ftit 
to  be  a  preponderance  of  evidence  in  favor  of 
the  demandant's  proposition,  though  the  ap- 
plication of  the  phrase  'preponderance  of  evi- 
dence* is  apt  to  lead  the  Judicial  discussion 
close  to  the  danger  line  of  the  fallacious 
quantitative  or  numerical  theory  of  testi- 
mony." It  is  in  the  Jury,  who  tries  an  issue, 
that  the  state  of  mind  in  which  there  is  felt 
to  be  a  preponderance  of  evidence  in  favor 
of  a  proposition  must  exist;  and  it  must 
necessarily  be  the  result  of  the  consideraticm 
and  weight  given  by  the  Jury  to  the  testi- 
mony. San  Antonio  Traction  Co.  v.  Higdon 
(Tex.)  123  S.  W.  732,  736  (quoting  4  Wig.  Bv. 
I  2498). 

IHve<»t  or  elroiuiuitaatial 

Whether  a  fact  is  established  by  a  •'pre- 
ponderance of  the  evidence"  is  not  deter- 
mined alone  by  the  fact  that  the  afflrmative 
evidence  may  be  direct,  while  the  negative 
evidence  may  be  circumstantial.  Fonntaln  ▼. 
Connecticut  Fire  Ins.  Co.  of  Hartford,  117 
Pac  630,  634. 

KumBer  of  wiiaesses 

"Preponderance  of  the  evidence"  Is  not 
necessarily  determined  by  the  number  of 
witnesses.  Culbert  v.  Wilmington  &  P.  Trac^ 
tion  Co.  (Del.)  82  Ati.  1081,  1083;  F6untaln 
V.  Connecticut  Fire  Ins.  Co.  of  Hartford 
(Cal.)  117  P.  630,  634 ;  Indianapolis  St.  Ry. 
Co.  V.  Johnson,  72  N.  B.  571,  573,  574,  163 
Ind.  518;  Marcotte  v.  Sheridan,  91  N.  T. 
Supp.  744;  Atoka  Coal  &  Mining  Co.  v.  MD- 
ler,  104  S.  W.  555,  564,  7  Ind.  T.  104 ;  Hous- 
ton &  T.  C.  R.  Co.  V.  Johnson  (Tex.)  103  S. 
W.  280,  242  (citing  Alcorn  t.  Pow^  [Ky.] 
60  S.  W.  520). 

An  instruction  defining  "prep<»idexaDoe 
of  evidence"  as  that  most  sattsfactory  to  the 
minds  of  the  Jurors  which  should  not  be  de- 
termined by  the  number  of  witnesses  oa 
each  side,  but  solely  from  v^iat  the  janKn 
think  the  evidence  shows  to  be  the  tnitli, 
although  a  departure  from  the  general  defini- 
tion, Is  not  misleading  or  erroneous.  Thar- 
man  v.  Miller,  08  N.  B.  879,  380^  50  Ind.  Appi 
372. 

The  "preponderance  of  evtOenoe'*  may 
not  be  determined  by  the  number  of  wttneai- 
es,  but  by  Uie  greater  weti^  of  all  the  efl- 
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denoe,  and  the  greater  weight  does  not  neces- 
sarily mean  a  greater  number  of  wftneflsee, 
but  the  opportunity  for  knowledge,  the  in- 
formation possessed,  and  the  manner  of  tes- 
titring  must  be  considered  to  detennine  the 
"weight"  of  testimony.  Garver  t.  Garver, 
121  Pac.  165^  166,  52  Colo.  227,  Ann.  Oas. 
1913D,  674. 

Saying,  in  defining  "a  fair  preponderance 
of  the  eTldence,"  that  it  is  such  evidence  as 
"produces  conviction  in  your  mind,"  is  not 
so  prejudicial  as  to  warrant  reversal ;  the 
court  further  saying  that  it  means  "not  the 
number  of  witnesses,  but  the  most  credible 
evidence ;  that  which  satisfied  the  minds,  the 
minds  as  Jurors."  Shaw  v.  Woodland  Shin- 
gle Co.,  HI  Pac.  1070,  1072,  61  Wash.  56. 

"Preponderance  of  evidence"  is  not  nec- 
essarily determined  by  the  number  of  wit- 
nesses for  or  against  a  proposition,  although, 
other  things  being  equal,  it  may  be  so  deter- 
mined. WlUtlnson  v.  Anderson-Taylor  Co., 
79  Pac.  46,  47,  28  Utah,  346. 

Proof  by  a  "preponderance  of  evidence" 
means  proof  Inducing  that  state  of  mind  in 
which  there  is  felt  to  be  a  preponderance  of 
the  evidence  in  favor  of  the  proposition,  and 
the  number  of  witnesses  or  quantity  of  the 
evidence  is  not  the  test  in  determining  where 
lies  the  preponderance ;  the  personal  element 
btiilnd  the  testimony  which  induces  the  state 
of  mind  In  the  trier  of  facts  being  the  con- 
trolling consideration.  San  Antonio  Traction 
Co.  V.  Hlgdon  (Tex.)  123  S.  W.  732,  786. 

"Preponderance  of  the  evidence"  means 
the  greater  weight  of  the  evidence.  In  deter- 
mining this,  the  jury  are  bound  to  consider 
the  number  of  witnesses  as  well  as  the  quali- 
ty of  the  evidence  for  the  purpose  of  deter- 
mining where  the  truth  lies.  Dupuls  v.  Sag- 
inaw Valloy  Traction  Co.,  109  N.  W.  413, 
415,  146  Mich.  151. 

Tlie    "preponderance   of   the   evidence" 
does  not  depend  upon  the  number  of  witness- 
es.    It  does  depend   upon  the  weight  and 
credibility  that  should  be  given  to  the  re- 
spective witnesses.    Any  number  of  witness- 
es may  be  of  equal  credibility  and  possess 
equal    information,   and   still  differ  greatly 
in  the  amount  or  weight  of  their  evidence. 
The    authorities    generally    affirm    that   the 
number  of  witnesses  are  not  to  be  counted 
by  the  Jury  or  court  trying  the  case  in  order 
to    determine  upon  which  side  is  the   pre- 
ponderance; but  the  evidence  given  by  them 
is    to    be   weighed,   and    the  preponderance 
thereof  does  not  depend  on  the  greater  num- 
ber of  the  witnesses  in  the  particular  case. 
This  rule  is  specially  applicable  to  the  case 
of  ex  parte  affidavits,  where  there  Is  a  di- 
rect conflict  as  to  time,  facts,  and  circum- 
stances   material  and  relevant  to  the  issues 
presented,  and  especially  is  it  true  in  a  case 
when  more  or  less  of  the  alleged  facts  are 
stated  on  both  aides  upon  hearsay,  informa- 


tion, or  belief.  Ford  v.  Taylor,  140  Fed.  356, 
360  (citing  Indianapolis  St  Ry.  Go.  v.  John- 
son, 72  N.  E.  571,  574,  163  Ind.  618) . 

**Preponderance  of  testimony"  does  not 
mean  necessarily  any  class  of  testimony  or 
any  kind  of  evidence^  or  the  number  of  wit- 
nesses, but  it  means  that  testimony  which 
satisfies  the  Jury  of  the  very  right  of  the 
case.  Hogan  v.  Detroit  United  By.,  103  N. 
W.  543,  544,  140  Mich.  lOL 

An  instruction  that  by  a  "preponderance 
of  the  evidence**  is  meant  the  greater  weight 
or  value  of  the  same,  ''and  necessarily  the 
greater  number  of  witnesses  "  was  erroneous. 
Heald  V.  Western  Union  TeL  Co.,  105  N.  W. 
588,  129  Iowa,  326. 

BeasoaaBle  donBt  distlnciiislied 

See  Beasonable  Doubt 

Weight  of  evidenoe 

''Preponderance  of  evidence^'  means  the 
greater  weight  of  evidence.  Western  Union 
Tel.  Co.  V.  James,  73  8.  W.  79,  82,  81  Tex. 
Civ.  App.  503 ;  Ewen  v.  Wllbor,  70  N.  B.  575, 
578,  208  111.  492;  Wilkinson  v.  Anderson- 
Taylor  Co.,  79  Pac.  46,  47,  28  Utah,  346 ; 
Nlckey  v.  Steuder,  73  N.  B.  117,  119,  164  Ind. 
189;  Woods  v.  Latta,  88  Pac.  402,  404^  35 
Mont.  9;  Roberge  v.  Bonner,  77  N.  B.  1023, 
1024,  185  N.  Y.  265;  John  Alnsfield  CJo.  v. 
Rasmussen,  85  Pac.  1002,  1003,  30  Utah,  453 ; 
State  V.  Paulsgrove,  101  S.  W.  27,  30,  203 
Mo.  193 ;  Hlckey  v.  Rio  Grande  Western  B. 
Co.,  82  Pac.  29,  35,  29  Utah,  392 ;  Gansey  v. 
Orr,  73  S.  W.  477,  480,  173  Mo.  532 ;  Mutual 
Reserve  life  Ins.  Co.  v.  Jay,  109  S.  W.  1116, 
1120,  50  Tex.  Civ.  App.  165  (citing  Western 
Union  Tel.  Co.  v.  James,  73  S.  W.  79,  31  Tex. 
Civ.  App.  503). 

The  term  "preponderance  of  the  evi- 
dence** means  the  greater  weight  of  the  cred- 
ible testimony.  Archambault  v.  Blancbard, 
95  S.  W.  834,  846,  198  Mo.  384 ;  Butledge  & 
Kilpatrick  Bealty  Co.  v.  Gartside,  106  8.  W. 
1126,  1130,  128  Mo.  App.  580. 

By  a  "preponderance  of  the  evidence"  Is 
meant  the  weight  of  the  testimony,  when 
properly  considered.  Culbert  v.  Wilmington 
&  P.  TracUon  Co.  (Del.)  82  Atl.  1081,  1083. 

By  "preponderance  of  evidence^'  is  meant 
that  evidence  which,  after  a  consideration  of 
all  the  evidence.  Is  in  the  Judgment  of  the 
jurors  entitled  to  the  greatest  weight;  that 
the  testimony  which  points  to  a  certain  con- 
clusion appears  to  the  Jury  to  be  more  cred- 
ible and  probable  than  the  testimony  to  the 
contrary.  It  means  such  evidence  as,  when 
weighed  with  that  which  opposes  it,  has 
more  convincing  force,  and  from  which  It  re- 
sults that  the  greater  probability  Is  in  favor 
of  the  party  upon  whom  the  burden  rests. 
United  States  v.  Southern  Pac.  CJo.,  157  Fed. 
459,  462. 

The  "preponderance  of  evidence"  de- 
pends on  the  weight  of  evidence  and  means 
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the  greater  weight  of  evidence.  "Preponder- 
ance of  eyidence*'  is  defined  in  Bouv.  Law 
Diet  vol.  2,  p.  730,  to  be  "the  greater  weight 
of  evidence  or  evidence  which  is  more  credi- 
ble and  convincing  to  the  mind.**  Indianapo- 
lis St.Ry.  Co.  V.  Johnson,  72  N.  B.  571,  573, 
574,  163  Ind.  518. 

A  charge  that  "by  'preponderance  of  evi- 
dence* is  meant  that  superior  weight  of  evi- 
dence, upon  the  issues  involved,  which,  while 
it  may  not  be  sufficient  to  convince  the  mind 
beyond  a  reasonable  doubt,  is  yet  sufficient 
to  incline  a  fair  and  impartial  mind  to  one 
side  of  the  issue  rather  than  to  the  other"  is 
a  substantial  definition  of  the  term  "prepon- 
derance of  evidence,"  as  defined  in  Civ.  Code 
1895,  I  5145.  Scott  v.  Brown,  56  S.  E.  130, 
127  Ga.  88. 

An  instruction  that  by  the  word  "pre- 
ponderance** is  meant  a  greater  weight  of 
evidence,  or  evidence  which  is  more  credible 
and  convincing  to  the  mind,  is  correct.  Krup 
V.  Corley,  60  S.  W.  609,  610,  95  Mo.  App.  040. 

"Preponderance  of  evidence"  and  "bur- 
den of  proof**  are  not  the  same  thing,  al- 
though they  run  into  each  other.  By  "pre- 
ponderance of  evidence**  is  meant  the  evi- 
dence which  possesses  greater  weight  or  con- 
vincing power;  by  "burden  of  proof*  is 
meant  the  duty  resting  on  the  party  having 
the  affirmative  of  the  issue  to  satisfy  or  con- 
vince the  minds  of  the  Jury,  by  the  prepon- 
derance of  the  evidence,  of  the  truth  of  his 
contention.  It  is  not  enough  that  his  evi- 
dence is  of  slightly  greater  weight  or  con- 
vincing power ;  it  must  go  further  and  satis- 
fy the  minds  of  tlie  jury  before  the  "burden 
of  proof*  is  discharged.  Eichmann  v.  Buch- 
heit,  107  N.  W.  325.  326,  128  Wis.  385  (cit- 
ing Anderson  v.  Chicago  Brass  Co.,  106  N. 
W.  1077,  127  Wis.  273). 

An  instruction:  "By  preponderance  of 
the  evidence  is  not  necessarily  meant  a 
greater  number  of  witnesses,  but  only  such 
weight  of  evidence  as  satisfies  the  jury  of 
the  truth  of  the  allegation  to  be  established'* 
—is  sufficient,  though  Code  Civ.  Proc.  §  1836, 
provides  that  only  evidence  which  satisfies 
the  "unprejudiced**  mind  will  justify  a  ver- 
dict McVay  V.  Central  California  Inv.  Co., 
91  Pac.  745,  747,  6  Cal.  App.  184. 

The  term  "preponderance  of  evidence** 
suggests  the  quality  of  outweighing  in  con- 
vincing power.  It  means  preponderance  in 
the  convincing  power  of  the  evidence.  In 
the  orderly  way  of  determining  the  truth 
from  evidence,  the  jury  first  consider  the 
same  and  determine  on  which  side  of  the 
dispute  there  is  a  greater  weight  thereof; 
the  more  convincing  indications  as  to  where 
the  truth  lies.  They  next  determine  wheth- 
er such  greater  indications  are  sufficiently 
convincing  to  satisfy  them  of  the  truth  of 
the  matter,  not  beyond  a  reasonable  doubt, 
for  no  such  degree  of  certainty  in  civil  cases 


is  required,  nor  merely  as  to  what  the  "pre- 
ponderance of  the  evidence"  tends  to  prove, 
for  that  degree  of  certainty  leaves  the  troth 
of  the  matter  possibly  not  more  than  sug- 
gested ;  the  mind  being  far  from  satisfied  as 
to  the  real  truth,  but  satisfied  of  the  truth 
to  a  reasonable  certainty.  Grotjan  ▼.  Bice, 
102  N.  W.  551,  553,  124  Wis.  253. 

The  slightest  difference  in  the  w^gbt  of 
the  evidence  is  a  "preponderance,"  and  Jus- 
tifies the  jury  in  returning  a  verdict  in  favor 
of  the  party  in  whose  favor  such  preponder- 
ance exists.  Hammond,  W.  &  E.  O.  Electric 
By.  Co.  V.  Antonia,  83  N.  B.  766^  769,  41  Ind. 
App.  835. 

An  instruction  that  "by  a  ^preponderance 
of  the  evidence*  is  meant  greater  weight  of 
the  evidence  as  viewed  by  you  af t^  a  care- 
ful consideration  of  all  of  the  evidence  in- 
troduced in  the  case'*  is  correct  so  far  as  It 
goes.  Parkins  v.  Missouri  Pac.  Ry.  Go.,  93 
N.  W.  197,  199,  4  Neb.  (Unof.)  1. 

An  instruction  that  the  burden  was  on 
plaintiff  to  establish  each  and  every  particu- 
lar fact  necessary  to  prove  his  cause  of  ac- 
tion by  a  ^'preponderance  of  the  evidence," 
that  by  the  "preponderance  of  the  evidence** 
was  meant  that  greater  and  superior  weight 
of  the  testimony  which  reasonably  satisfled 
the  jurors*  minds,  that  it  was  not  to  be  de* 
termined  alone  by  the  number  <^  witnesses, 
but  that  it  might  occur  that  the  statement 
or  superior  knowledge  of  the  sabject-matter 
testified  to,  of  one  or  a  few  witnessea,  might 
be  of  more  importance  and  be  relied  upon 
with  a  greater  degree  of  assurance  than  that 
of  a  greater  number,  and  that  the  testimony 
of  witnesses  was  strengthened  or  weakened 
by  other  facts  or  considerations  discloeed  by 
the  evidence,  was  not  erroneous.  The  use  of 
the  expression  "reasonably  satisfies,"  while 
not  to  be  commended,  must  have  be&i  under- 
stood by  the  jury  as  meaning  that  a  pr^ion- 
derance  was  established  if  the  result  of  the 
evidence  was  to  reasonably  satisfy  tlielr 
minds  that  the  greater  weight  was  with  the 
plaintiff,  and  not  as  meaning  that  they  mast 
be  reasonably  satisfied  of  the  truth  of  tiie 
matters  alleged.  Ball  v.  Marquis,  98  N.  W. 
496,  497,  122  Iowa,  665. 

The  phrase  "preponderance  of  the  ctI- 
dence,'*  in  the  statement  that  a  plaintiff 
must  establish  his  case  by  a  "preponderance 
of  the  evidence,*'  means  that  he  most  have 
more  evidence,  weightier  evidence,  than  de- 
fendant, but  does  not  mean  that  his  case 
shall  be  established  beyond  a  reasonable 
doubt.  Atoka  Coal  &  Mining  Co.  v.  Miller, 
104  S.  W.  555,  564,  7  Ind.  T.  104. 

By  a  ^'preponderance  of  the  evldeiioa'*  is 
meant  that  the  testimony  adduced  1^  ooe 
side  is  more  credible  and  condnsive  than 
that  of  the  other,  and  that  it  snlllcleBtiy 
outweighs  the  opposing  evidence  to  satisfy 
the  Jury  that  a  certain  fiact  is  true  rather 
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than  the  reverse.  Gartlieb  v.  Metropolitan 
St  B.  Co.,  108  8.  W.  684,  887,  129  Mo.  App. 
72L 

As  ezpresely  defined  by  dr.  Ck>de,  H 
5144,  5145,  a  ''preponderance  of  the  evidence*' 
is  that  superior  weight  of  evidence  which, 
while  not  enongh  to  wholly  free  the  mind 
from  a  reasonable  donbt,  Is  sufficient  to  in- 
cline a  reasonable  and  impartial  mind  to  one 
side  of  the  issue  rather  than  the  other. 
Jones  V.  McBlroy,  68  S.  E.  729,  780,  184  Ga. 
857,  137  Am.  St  Rep.  276. 

The  term  "preponderance  of  the  evi- 
dence," in  the  rule  that  the  findings  of  a  ref- 
eree must  be  affirmed  by  the  trial  court  un- 
less they  are  against  the  clear  preponderance 
of  the  evidence,  requires  the  overbalancing 
weight  of  the  evidence  to  be  so  apparent  as 
to  manifestly  outweigh  any  probable  legiti- 
mate inference  resulting  from  advantages  of 
the  referee  for  discovering  the  truth,  which 
the  reviewing  tribunal  cannot  have.  Wojahn 
V.  National  Union  Bank  of  Oshkosh,  129  N. 
W.  1068,  1074,  144  Wis.  646. 

An  instruction  that  "preponderance  of 
proof"  means  that  the  Jury  are  persuaded  of 
the  soundness  of  the  claim  more  satisfacto- 
rily than  the  contrary  was  not  objectionable 
in  not  employing  the  word  "weigh,"  nor  as 
implying  that  the  jury  might  be  persufided 
by  argument  rather  than  proof,  as  the  jury 
could  understand  the  term  "persuaded"  only 
to  mean  that  the  proof  must  be  more  persua- 
sive and  convincing.  Toledo,  St  L.  &  W.  R. 
Go.  V.  Kountz,  168  Fed.  832,  889,  94  0.  O.  A. 
244. 

In  dvll  cases  the  burden  of  proof  may 
be  carried  by  means  of  a  preponderance  of 
the  evidence,  which  is  that  superior  weight 
of  evidence  upon  the  Issues  involved  which 
is  sufficient  to  Incline  a  reasonable  and  im- 
partial mind  to  one  side  of  the  issue  rather 
than  to  the  other.  It  Is  not  required  to  be 
sufficient  to  wholly  free  the  mind  from  a 
reasonable  doubt  Accordingly  it  Is  not  prop- 
er in  a  civil  case  to  instruct  the  jury  that 
the  party  on  whom  rests  the  burden  of  proof 
must  establish  his  contention  to  a  reasonable 
and  moral  certainty.  Central  of  Georgia  Ry. 
Co.  v.  Stiles,  76  S.  E.  570,  571,  139  Ga.  49. 

The  judge  charged:  "By  a  'preponder- 
ance of  the  testimony'  is  meant  that  superior 
weight  of  the  evidence  upon  the  issues  in 
the  case,  which,  while  not  enough  to  wholly 
free  the  mind  from  a  reasonable  doubt,  is 
yet  sufficient  to  Incline  the  reasonable  and 
impartial  minds  of  the  jury  to  one  side  of 
the  issue  rather  than  to  the  other.  The 
burden  is  upon  the  defendant  in  thl^^case 
to  make  out  his  case  under  the  rule  of  law 
just  given  you,  and  in  the  cross-bill  filed  by 
the  defendant  the  burden  is  upon  him,  the 
defendant,  to  make  out  against  the  plaintiff 
under  the  same  rule  of  law  the  contentious 
set  out  therein."    Held:    (a)  It  clearly  ap- 
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pears  from  the  context  that  the  use  of  the 
word  "defendant*'  was  a  mere  slip  of  the 
tongue,  and  that  the  word  '*plaintur'  was 
intended  to  be  used,  (b)  The  Judge  else- 
where charged:  "A  parol  contract  for  land 
should  be  so  clearly,  strongly,  and  satisfac- 
torily shown  and  proven  as  to  l«»ve  no  rea- 
sonable doubt  as  to  the  agreement  or  con- 
tract" In  the  light  of  the  eutlre  charge, 
that  portion  of  it  copied  above,  on  which  er- 
ror was  assigned,  affords  no  cause  for  a  new 
trlaL  Becker  v.  Donalson»  76  S.  E.  1122, 
1126,  138  Ga.  684. 

PREROGATIVE 

See  Boyal  Prerogative. 

The  constitutional  "prerogative"  of  the 
President  to  grant  roprloves  and  pardons  in- 
cludes the  power  to  commute  punishments. 
Bx  parte  Harlan,  180  Fed.  119,  127 ;  Harlan 
v.  McGourln,  81  Sup.  Ct  44,  218  U.  S.  442, 
54  L.  Bd.  UOl,  21  Ann.  Gas.  840. 

PBEROOATIVE  WBXTA 

See  Mandamus;    Prohibition  (Writ  of). 

PRES. 

The  abbreviation  of  "Pres."  for  president 
is  in  such  common  use  that  the  courts  will 
take  judicial  notice  of  Its  meaning.  Griffin 
V.  Ersklne,  109  N.  W.  13,  16,  131  Iowa»  444, 
9  Ann.  Cas.  1193. 

PRESBYTERIANS 

PRCSBTTERIANISM 

The  name  'Tresbyterlanlsm"  indicates 
primarily  a  system  of  church  government 
through  chosen  representatives,  consisting  of 
the  church  session  as  the  governing  body  in 
each  congregation,  and  a  presbytery  consist- 
ing of  all  the  ministers,  in  number  noi  less 
than  five,  and  one  ruling  elder  from  each 
congregation,  within  a  certain  district,  and 
a  synod  embracing  at  least  three  presbytieries, 
and  consisting  of  ministers  and  ruling  elders 
from  the  local  churches,  and  the  General  As- 
sembly, which  is  a  representative  body  com- 
posed of  ministers  and  ruling  elders  selected 
by  each  of  the  presbyteries,  and  the  name 
also  indicates  a  doctrine  commonly  known 
as  "Calvinism."  Ramsey  v.  Hicks,  91  N.  B. 
344,  346,  174  Ind.  428,  80  L.  R.  A.  (N.  S.) 
665. 


The  eonstitntion  of  the  Cumberland 
Presbyterian  Church  and  its  Confession  of 
faith,  I  29,  provides  that  a  "presbytery"  con- 
sists of  all  the  ordained  ministers  and  one 
ruling  elder  from  each  church  within  a  cer- 
tain district  Clark  v.  Brown  (Tex.)  108  S. 
W.  1186. 

The    constitution    of   the   Presbjrterian 
,  Church  creates   certain  church  courts.     It 
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declares  that  the  government  of  the  church 
is  to  be  exercised  in  some  certain  and  definite 
form,  and  by  various  courts,  in  regular  grad- 
ation. These  courts  are  denominated 
"church  sessions/*  "presbyteries,"  "'synods," 
and  the  "general  assembly."  The  jurisdic- 
tion of  each  of  these  courts  is  defined  in  the 
constitution.  The  church  session  has  juris- 
diction of  a  single  church ;  the  presbytery 
has  jiirisdlctinn  over  the  church  session  and 
Jurisdiction  wlMiIa  a  prescr!b<*d  district;  the 
synod  has  jurisdiction  over  three  or  more 
pres1>yteiies;  and  th«  g<*neral  assembly  has 
jurisdiction  over  such  matters  as  concern 
the  whole  churcli.  Every  court  is  declared 
to  have  the  right  to  resolve  questions  of 
doctrine  and  discipline  senously  and  rea- 
sonably proposed;  and,  although  each  court 
exercif^es  exclusive  and  original  jurisdiction 
over  all  matters  especially  belonging  to  it, 
the  lower  courts  are  subject  to  the  review 
and  control  of  the  higher  courts,  in  regular 
gradation.  The  general  assembly  has  joxls- 
diction  to  review  and  decide  all  references 
and  complaints  regularly  brought  before  it 
from  the  inferior  courts,  and  to  decide  all 
questions  respecting  doctrine  and  discipline, 
and  "to  receive,  under  its  jurisdiction,  other 
ecclesiastical  bodies  whose  organization  is 
conformed  to  the  doctrine  and  order  of  the 
church.**  So  far  as  any  controversies  in  ref- 
erence to  doctrine  are  concemed,  by  the  very 
terms  of  the  constitution  the  general  assem- 
bly is  made  the  highest  court,  and,  of  course, 
its  juOi^iuont  on  the  matter  is  final  and  con- 
clusive. The  gcjieral  assembly  of  the  Cum- 
berland Presbyterian  Churchy  hence,  has  ju- 
risdiction to  determine  whether  the  matter 
in  controversy  is  within  its  jurisdiction,  and 
also  to  determine  the  controversy  itself. 
Mack  V.  Kime,  58  S.  E.  184,  105,  129  Ga.  1, 
24  U  R.  A.  (N.  S.)  675. 

PRESCRIBE 

See  As  Prescribed. 

Tho  word  "prescribed"  has  a  well-de- 
fined legal  meaning,  denoting  to  lay  down  au- 
thoritatively as  a  guide,  direction,  or  rule; 
to  impose  as  a  peremptory  order;  to  dic- 
tate ;  to  point ;  to  direct ;  to  give  as  a  guide, 
direction,  or  rule  of  action;  to  give  law. 
Loewy  v.  Gordon,  114  N.  Y.  Supp.  211,  212, 
129  App.  Div.  459;  People  ex  rel.  McDermott 
V.  Board  of  Estimate  &  Apportionment  of 
City  of  New  York,  131  N.  Y.  Supp.  604,  605, 
146  App.  Div.  615;  Heiferman  v.  Scholder, 
119  N.  Y.  Supp.  520,  523,  134  App.  Div.  579. 

Acts  Sp.  Sess.  1909,  p.  316,  §  25,  provides 
that  for  a  court  "established  for  and  held*' 
in  a  territorial  division  of  a  county  only  the 
names  of  jurors  residing  in  that  territory 
shall  be  placed  in  the  jury  box  and  drawn. 
Act  Feb.  23,  1907  (Loc  Acts  1907,  p.  61)  di- 
vides St.  Clair  county  into  two  judicial  divi- 
sions, and  provides  for  the  holding  of  terms 


of  court  in  each  division,  with  a  bnndi 
clerk's  ofiSce  and  sherifTs  office  in  the  divi- 
sion established  by  the  act,  and  with 
process  returnable  to  it,  and  that  all  crim- 
inal cases  in  the  county  shall  be  tried  in 
the  judicial  division  where  the  offenses  were 
committed.  Held,  that  the  word  "estabUsb- 
ed'*  is  not  limited  to  the  meaning  of  'to 
found"  or  "set  up,"  but  often  means  putting 
in  a  settled  or  efficient  state  an  existing  legal 
organization  or  institution,  and  la  often  siyB- 
onymoas  with  "prescribed" ;  that  the  act  oC 
1907  "edtubllshed"  a  court  to  be  held  in  a 
territorial  subdivision  of  the  county,  within 
the  meaning  of  section  25,  though  the  two 
courts  exercised  exclusive  jurisdiction  with- 
in their  respective  divisions  and  together 
constituted  the  circuit  court  of  the  county, 
and  hence  that  Uie  jury  for  the  new  division 
should  be  drawn  under  the  provisions  of  sec- 
tion 25.  Shell  V.  State,  56  South.  S9,  42,  2 
Ala.  App.  207. 

"Legislative  power,"  within  Const,  art  4, 
S  1,  providing  that  the  legislative  power  shall 
be  vested  in  the  General  Assembly,  is  the 
power  to  make  laws;  a  ''law"  is  a  rnle  of 
civil  conduct  prescribed  by  the  supreme  pow- 
er of  a  state;  a  "rule"  is  distinguished  from 
whim,  caprice,  compact,  agreement,  or  dlscre^ 
tion,  and  't>^scribed"  means  that  the  rale 
shall  be  manifested  and  published,  so  as  to 
be  luiown  as  a  rule  of  civil  conduct.  Mer- 
chants' Exchange  of  St  Louis  t.  Knott,  111 
S.  W.  565,  571,  212  Mo.  6ia 

As  direct  as  a  remedy 

Under  Rev.  St  1898,  §  4075,  giving  the 
privilege  of  secrecy  to  all  information  ac- 
quired by  a  physician  from  a  patient  in  at- 
tending the  patient  professionally,  necessary 
to  enable  the  physician  to  prescribe  for  such 
patient,  the  words  "necessary"  and  *t)re- 
scribe"  are  not  to  receive  any  technical  or 
unduly  restricted  meaning,  and,  in  a  pro- 
ceeding contesting  the  probate  of  an  alleged 
will  of  decedent,  the  testimony  and  opinion 
of  decedent's  attending  physician  as  to  her 
mental  capacity,  based  entirely  on  infonna- 
tion  derived  from  her  statements  or  the 
physician's  observation  while  treating  her 
professionally  and  for  the  purpose  of  soch 
treatment,  are  properly  excluded.  In  re 
Hunt's  WUl,  100  N.  W.  874,  87fi,  122  Wis. 
460. 

In  medicine  to  'prescribe*'  remedies  is 
defined  to  be  "to  write  or  to  give  medical 
directions;  to  Indicate  remedies."  It  is  not 
necessary  that  such  prescription  should  be 
in  writing.  It  may  be  given  or  indicated 
verbally.  Any  direction  given  to  the  patient 
for  drugs,  medicines,  or  other  remedies,  for 
the  cure  of  bodily  diseases,  directiDg  how 
they  are  to  be  applied  to,  or  used  i»y,  the 
patient,  is  a  prescription,  wltliln  Rev.  Gode 
1852,  amended  in  1893,  p.  58,  e.  7.  It  would 
malce  no  difTerence  whether  the  direction  was 
given  by  the  person  in  diarge  of  the  patient 
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himself  or  by  another  person,  eren  though  he 
be  a  licensed  physician  engaged  by  and  nnder 
the  control  and  direction  of  the  person  in 
cbarge  in  that  particular.  State  t.  Paul,  76 
N.  W.  861,  56  Neb.  369;  State  t.  Lawson 
(Del.)  69  AtL  1066,  1067,  6  Pennewill,  395. 

A  person  treating  patients  by  hypnotism 
and  massage  does  not  engage  In  the  business 
of  prescribing  remedies  for  the  cure  of 
bodily  disease,  within  Rev.  Code  1862,  amend- 
ed in  1893,  p.  68,  c.  7,  requiring  every  per- 
son, whose  business  It  is  to  "prescribe"  rem- 
edies for  the  cure  of  bodily  disease,  to  ob- 
tain a  license,  unless  the  treatment  Is  ac- 
companied by  directions  as  to  the  use  by  the 
patients  of  drugs,  medicines,  or  other  rem- 
edies.   State  T.  Lawson   (DeL)  65  Atl.  603. 

Under  the  statute  making  it  a  misde- 
meanor for  any  person  to  engage  in  practic- 
ing medicine  without  having  first  obtained  a 
license,  and  providing  (Rev.  Code  1852,  as 
amended  in  1893,  p.  58,  c.  117)  that  every 
person  (except  apothecaries)  whose  business 
it  is  for  fee  and  reward  to  prescribe  rem- 
edies or  perform  surgical  operations  shall  be 
deemed  a  physician  within  the  act.  It  is  not 
necessary  that  the  prescription  shall  be  In 
writing,  and  any  direction  given  to  the  pa- 
tient for  drugs,  medicines,  or  other  remedies 
for  the  cure  of  bodily  diseases,  directing  how 
they  are  to  be  applied  to  or  used  by  the 
patient,  ia  prescribing  remedies  within  the 
meaning  of  the  statute,  to  "prescribe  rem- 
edies" meaning,  in  medicine,,  "to  write  or  to 
give  medical  directions,  or  to  Indicate  rem- 
edies"; and  it  is  immaterial  whether  the 
direction  is  given  by  the  defendant  himself 
or  by  another  person,  even  though  such  other 
person  be  a  licensed  physician,  but  engaged 
by  and  acting  under  the  direction  of  de- 
fendant in  the  conduct  of  his  business.  State 
V.  Lawson  (DeL)  69  Atl.  1066,  1067,  6  Penne- 
wUl,  395. 

Where,  In  a  prosecution  for  administer- 
ing or  "prescribing"  medicine  to  a  pregnant 
woman  to  produce  an  abortion,  it  was  proved 
that    defendant  furnished  medicine  to  her, 
and   gave  her  directions  with  reference  to 
taking  it,  he  was  properly  convicted  of  "ad- 
ministering or  prescribing"  medicine  or  drugs 
to  prosecutrix,  etc.,  prohibited  by  Sand.  & 
H.  Dig,   i  1459,  though  he  was  not  present 
when  the  medicine  was  delivered  to  prosecu- 
trix or  taken.    According  to  the  Century  Dic- 
tionary,  '^prescribe"  means   "to  advise,  ap- 
point, or  designate  as  a  remedy  for  disease; 
tx>   give    medical   directions;    designate  the 
remedies  to  be  used;   as  to  prescribe  for  a 
patient  In  a  fever" — and  according  to  Web- 
ster's   Dictionary  the  term,  as  applied  to 
medicine^  means  "to  write  or  give  medical  di- 
rections;   to  indicate  remedies;    as  to  pre- 
scribe for  a  patient  in  a  fever."    Burris  v. 
State,  84  S.  W.  723,  724,  73  Ark.  453  (citing 
McCaa^ey  t.  State,  59  N.  B.  169,  156  Ind. 
41). 


One  who  caters  to  the  patronage  of  the 
sick,  who  ask  relief  from  their  ills  and  as- 
sures them  of  her  abiUty  to  help  them,  and 
supplies  them  with  her  alleged  appropriate 
remedies,  giving  Instructions  for  their  ap- 
plication or  use,  would  seem  to  come  within 
the  ordinary  and  usual  signification  attached 
to  the  words  "prescribing  and  furnishing 
medldnes.**  State  v.  Breese,  114  N.  W.  45, 
47.  137  Iowa,  673,  24  li.  B.  A.  (N.  S.)  103. 

PRESCRIBED    BT    LAW    OB     ORDI- 

NAHOB 

See  Specially  Prescribed  by  Law. 

The  term  "prescribed  by  law,"  as  used 
in  Const  1846,  art.  5,  |  6,  describing  the  du- 
ties of  the  officers  mentioned,  which  provision 
has  been  re-enacted  in  each  Constitution 
since  1846,  means  prescribed  by  some  statute 
of  the  state,  and  does  not  Include  matters  re- 
quired by  common  law.  People  v.  Santa 
Clara  Lumber  (3o.,  106  N.  T.  Supp.  624,  626, 
55  Misc.  RepL  607. 

Rer.  CkMSe,  City  of  Chicago,  |  1477,  re- 
lating to  the  police  department  of  cities,  de- 
clares that  the  department  shall  embrace  as 
many  patrolmen  "as  has  been  or  may  be  pre- 
scribed by  ordinance.**  Held,  that  the  word 
"prescribed*'  as  there  used  is  equivalent  to 
"established."  Bullls  v.  City  of  Chicago,  86 
N.  B.  614,  617,  236  IlL  472. 

PRESCRIPTION 

Prescribe  as  direct    as  a  remedy,  see 
Prescribe. 

A  physician's  •^prescription"  which  does 
not  state  that  Intoxicating  liquor  prescribed 
is  a  necessary  remedy  is  not  a  prescription 
within  a  statute  prohibiting  the  sale  of  liq- 
uors by  pharmacists,  except  on  a  prescription 
stating  that  such  liquor  is  "prescribed  as  a 
necessary  remedy,"  although  it  contains  the 
letters  "P.  N.  R."  State  v.  Manning,  81  S. 
W.  223,  225,  107  Mo.  App.  51. 

Rev.  St  1899,  |  8050,  makes  any  phy- 
sician who  shall  issue  a  "prescription"  for 
intoxicating  liquor  to  be  used  otherwise  than 
for  medicinal  purposes  guilty  of  a  misde- 
meanor. Section  3047  forbids  a  druggist  to 
sell  intoxicating  liquor  in  any  quantity  of 
less  than  four  gallons,  except  on  a  written 
prescription  from  some  physician,  stating  the 
name  of  the  person  for  whom  prescribed,  and 
that  such  intoxicating  liquor  is  prescribed  as 
a  necessary  remedy.  Held,  that  a  prescrii^ 
tion  issued  by  a  physician  "for  one  quart  of 
whisky"  dated  and  signed  by  him,  was  not  a 
prescription  within  section  3047,  and  was  not 
even  good  as  a  written  order  for  intoxicating 
liquor,  and  hence,  furnishing  no  authority  to 
a  druggist  to  sell  intoxicating  liquor,  the  is- 
suance thereof  was  not  a  violation  of  section 
3050.  State  V.  Da  via,  108  &  W.  127, 128,  129 
Mo.  App.  129. 
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PRESCBIPTIOK  (In  Iaw) 

See  Presumptive  Grant ;  Title  by  Limita- 
tion or  Prescription. 

•*So  fttr,  therefore,  as  the  title  to  proper- 
ty is  concerned,  or,  at  all  events,  so  far  as 
the  title  to  real  property  is  concerned,  *pre- 
scription*  and  'limitation'  are  convertible 
terms,  and  a  plea  of  the  proper  statute  of 
limitations  is  a  good  plea  of  prescriptive 
right"  Wutchumna  Water  Co.  v.  Ragle,  84 
Pac  162,  164,  148  Cal.  759. 

The  term  "limitations,"  as  used  in  stat- 
utes of  this  country  relating  to  adverse  pos- 
session, is  merely  synonymous  with  the  word 
•'prescription,"  used  in  the  Roman  law,  and 
means  the  time  prescribed  by  statute  within 
which  a  title  to  property  may  be  acquired  by 
adverse  possession.  Brock  v.  Kirkpatrick,  48 
S.  E.  72,  79,  69  S.  0.  231  (citing  Tyler,  Eject 
p.  88). 

Adverse  poflfleeaion  diatinKiiiBlied 

See  Adverse  Possession. 

As  applioaBle  to  private  Ht^t  of  way 

•'Granting  that  the  act  of  1872  changed 
the  common  law  in  making  more  liberal  pro- 
visions for  the  acquisition  of  a  private  way 
^prescription,'  we  fail  utterly  to  see  how  it 
can  be  said  to  follow  that  the  prescriptive 
right,  when  once  acquired  as  provided  by  the 
statute,  is  any  less  complete  than  it  would 
have  been  if  obtained  under  the  more  rigid 
requirements  of  the  common  law.  Prescrip- 
tion is  prescription,  whether  it  be  acquired  at 
common  law  or  by  statute."  Nugent  v,  Wat- 
kins,  52  S.  E.  158,  159,  124  Ga.  150. 

Elements  of  presoription 

Long  user  is  the  essential  element  of 
"prescription."  Davis  v.  Town  of  Bonaparte, 
114  N.  W.  896,  898,  137  Iowa,  196. 

One  claiming  tttie  by  "prescription"  must 
show  uninterrupted,  open  possession,  under 
a  claim  of  ownership,  for  30  years.  Brewer 
V.  Yazoo  &  M.  V.  R.  CJo.,  54  South.  987,  992, 
128  La.  544. 

The  foundation  of  "prescription"  rests 
upon  an  adverse,  continuous,  uninterrupted 
use,  of  such  nature  as  to  impart  notice  to  the 
owner  for  such  a  period  of  time  as  would 
raise  a  presumption  of  grant.  International 
&  G.  N.  R.  Go.  y.  Gnneo,  108  a  W.  714,  715, 
717,  47  Tex.  Civ.  App.  622. 

"Adverse  possession"  and  "prescription" 
are  closely  related.  The  one  is  regulated  by 
statute  and  th^  other  by  common  law  which 
has  adopted  20  years  as  the  prescriptive  pe- 
riod from  analogy  to  the  statute  of  limita- 
tions. "Adverse  possession"  is  the  open  and 
hostile  possession  of  land  under  claim  of  ti- 
tle to  the  exclusion  of  the  true  owner,  which, 
if  continued  for  20  years,  ripens  into  an  ac- 
tual title.  "Prescription"  is  measured  by 
user,  and  the  adverse  use  must  commence  the 
same  way,  continue  for  the  same  period,  and 
be  of  the  same  character  as  the  adverse  pos- 


session required  to  give  to  the  real  estate. 
The  close  connection  between  the  two  meth- 
ods of  acquiring  property  makes  It  reason- 
able and  natural  to  extend  the  analogy  to  th** 
subject  of  disability.  Muller  v.  Manhattan 
Ry.  Co.,  102  N.  Y.  Supp.  454,  456,  53  ML«o. 
Rep.  133  (quoting  Scallon  v.  Manhattan  Ry. 
Co..  78  N.  E.  284,  285,  185  N.  Y.  359,  363.  7 
Ann.  Cas.  168). 

"To  acquire  a  right  by  "prescriptioD/ 
there  must  be  an  actual  enjoyment.  Pr^ 
scription  acquires  for  the  party  precisely 
what  he  has  possessed,  and  nothing  more, 
and  in  proving  a  prescription  the  user  of  tb4» 
right  ifl  the  only  evidence  of  the  extent  to 
which  it  has  been  acquired.  The  nae  and 
enjoyment  of  what  is  claimed  must  have  been 
adverse,  under  a  claim  of  right.  excluslTe. 
continuous,  uninterrupted,  and  with  the 
knowledge  and  acquiescence  of  the  owner  of 
the  estate,  in,  over,  or  out  of  which  the  ease- 
•ment  prescribed  for  is  claimed,  and  while 
such  owner  was  able  in  law  to  assert  and  en- 
force his  rights,  and  to  resist  such  adverse 
claim,  if  not  well  founded."  McC^asUn  t. 
State,  75  N.  E.  844,  845,  38  Ind.  App.  181 
(quoting  and  adopting  definition  In  Peterson 
V.  McCullough,  50  Ind.  35). 

A  fee-simple  titie  to  real  estate  by  ^'pr^ 
scription"  may  be  acquired  by  open,  notori- 
ous, adverse,  and  continuous  possessAott,  ap^ 
on  claim  of  title  for  the  length  of  time  pro- 
vided by  Mansf.  Dig.  Ark.  »  4471  and.  T. 
Ann.  St  1899,  §  2938).  Choctaw,  O.  &  G.  R. 
Co.  v.  Rice,  104  8.  W.  819,  821,  7  Ind.  T.  514. 

"Prescription"  is  a  titie  acquired  by  uj* 
and  time  and  allowed  by  law,  three  things 
being  necessary  to  establish  the  right,  vix.. 
use  and  occupation  or  enjoyment,  identity  of 
the  thing  enjoyed  and  that  it  should  be  by 
claim  adverse  to  the  rights  of  some  other 
person.  Rice  v.  Wade,  111  S.  W.  594,  596. 
131  Mo.  App.  338. 

•TDedicatton"  and  ••prescription"  are  db- 
tinguishable  in  that  "dedication**  is  establish- 
ed by  proof  of  an  act  of  dedication,  and  an 
intent  to  dedicate  without  reference  to  tlie 
period  of  public  use  while  long  user  Is  an 
essential  element  of  "prescription."  Davis 
V.  Town  of  Bonaparte,  114  N.  W.  896,  808. 137 
Iowa,  196. 

"'Prescription*  •  ♦  •  Is measared by 
user,  and  the  adverse  use  must  oommeDoe  in 
the  same  way,  continue  for  the  same  period, 
and  be  of  the  same  character  as  the  adverse 
possession  required  to  give  ttUe  to  real  es- 
tate." Scallon  V.  Manhattan  Ry.  CO^  78  N. 
£3.  284,  285,  185  N.  Y.  869,  7  Ann.  Oaa.  16& 

In  order  to  obtain  a  rlglit  by  '^prescrip- 
tion,**  it  is  necessary  that  during  the  pre- 
scriptive period  an  action  could  have  been 
maintained  by  the  party  against  whom  tfa^ 
claim  was  made,  and  a  right  of  prescription 
is  limited  by  the  character  and  extoit  of  the 
user  during  the  i)eriod  requisite  to  acquire 
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the  right  Cheasman  y.  Hale,  79  Pac  254» 
2S6,  31  Mont  677,  68  L.  R.  A.  410,  3  Ami. 
Gas.  103& 

The  elements  essential  to  a  "prescrip- 
tive right"  or  **prescription"  to  the  nse  of 
•an   irrigating    ditch    are  that  the  nser  by 
claimant  during  the  irrigation  season  be  ac- 
taal,  open,  and  notorious;   that  it  be  hostile; 
that  it  be  under  claim  of  title;  that  It  be 
continuous  and  uninterrupted  for  five  years; 
aod  that  the  right  must  have  been  asserted 
with  the  knovrledge  and  acquiescence  of  the 
owner  and  permitted  to  the  commencement 
of  the  action.    Silva  ▼.  Hawn,  102  Pac.  952, 
955,  10  Gal.  App.  544  (citing  and  adopting  De 
Frieze  r.  Quint,  80  Pac.  1,  94  Gal.  663,  28  Am. 
St  Rep.  161;    Strong  v.  Baldwin,  70  Pac. 
288,  137  Gal.  438;   Hesperla  Land  &  Water 
Co.  V.  Rogers,  23  Pac.  190,  83  Gal.  10,  17  Am. 
St  Rep.  209;    Franz  v.  Mendonca,  63  Pac. 
361,  131  Gal.  205 ;  Id.,  80  Pac  1078,  146  Gal. 
6i0). 

"The  acts  by  whldi  it  is  sought  to  es- 
tablish the  'prescriptive  right'  must  be  such 
as  to  operate  as  an  invasion  of  the  right  of 
the  person   against   whom   the  prescriptive 
light  Is  asserted,  and  will  giye  cause  of  ac- 
tion  in  his  favor.    No  adverse  user  can  be 
initiated  until  the  owners  of  the  superior 
right  are  deprived  of  the  benefit  of  its  use 
in  such  a  substantial  manner  as  to  notify 
them  that  their  rights  are  being  invaded." 
Watts  v.  Spencer,  94  Pac.  39,  48,  61  Or.  262 
(citing  L>ong,  Irr.  {  90;   Wimer  v.  Simmons, 
39  Pac.  6,  27  Or.  1,  60  Am.  St  Rep.  686; 
North   Powder  Go.  v.  Goughanour,  64  Pac 
546,  34  Or.  9;   Bowman  v.  Bowman,  67  Pac 
546,  35  Or.  279;    Boyce  v.  Oupper,  61  Pac 
642,  37  Or.  266). 

A  ''prescriptive  right"  to  an  easement  In 
another  man*s  land  is  the  adverse  and  unin- 
terrupted enjoyment  of  it  for  20  years  under 
a  claim  of  right  without  payment  of  damages 
and  without  the  consent  of  the  owner;  but 
the  overflowing  of  another's  land  by  the  own- 
er of  a  mill  to  work  it  by  means  of  a  dam, 
the  mill  and  dam  standing  on  his  own  land, 
being  secured  by  the  mill  act  (Rev.  St  c  94) 
his  common-law  remedy  for  damages  is  tak- 
en away,  and  the  landowner  can  recover 
against  the  owner  of  the  mill  only  as  provid- 
ed in  the  mill  act  Foster  v.  Sebago  Imp. 
Co.»  60  AtL  894-896,  100  Me.  196. 


•«( 


'To  establish  a  highway  by  'prescrip- 
tion' there  must  be  a  continuous  user  by  the 
public,  under  a  claim  ot  right  distinctly  man- 
ifest by  some  appropriate  act  on  the  part  of 
the  public  authorities,  for  a  period  equal  to 
that  rea^iifod  to  bar  an  action  for  recovery 
of  title  land.  To  establish  the  existence  of 
a  legal  public  road  over  the  premises  of  a 
private  person  by  user  alone,  it  must  ap- 
pear tbat  the  user  was  with  the  knowledge 
of  the  owner."  Kansas  City  &  O.  R.  Co.  v. 
State,  105  N.  W.  713,  714,  74  Neb.  868  (cit- 
ins  I^wis  V.  Qlty  of  Lhicoln,  76  N.  W.  164,  66 


Neb.  1;    Graham  v.  Hartaett,  7  N.  W.  280, 
10  Neb.  617). 

In  order  that  a  way  may  be  established 
by  "prescription,"  the  use  and  enjoyment 
thereof  must  have  been  adverse,  under  a 
claim  of  right,  exclusive,  uninterrupted,  and 
with  the  knowledge  and  acquiescence  of  the 
owner  of  the  land  in  or  over  which  the  ease- 
ment 1b  claimed  for  the  period  of  20  years. 
A  mere  permissive  use  never  ripens  into  a 
prescriptive  right.  It  must  appear  the  use 
was  enjoyed  under  such  circumstances  as  to 
indicate  that  it  was  claimed  as  a  right,  and 
was  not  regarded  by  the  parties  as  a  mere 
privilege  or  license,  revocable  at  the  pleas- 
ure of  the  owner.  Where  a  railroad  com- 
pany constructed  a  bridge  over  a  sluiceway, 
and  an  adjoining  property  owner,  whose 
farm  was  divided  by  the  railroad  right  of 
way,  used  the  sluice  as  a  passage  for  cattle 
under  the  railroad  track  for  a  period  equal 
to  the  statutory  period  of  limitation,  but 
there  was  nothing  to  show  that  such  use  was 
adverse  to  the  rights  of  the  railroad  com- 
pany, and  not  permissive,  the  landowner  ac- 
quired no  prescriptive  easement  in  the  use 
of  the  way.  Chicago,  B.  &  Q.  R.  Co.  v.  Ives, 
66»N.  B.  940,  202  lU.  69  (cithig  Rose  v.  City 
of  Farmlngton,  63  N.  B.  631,  196  IlL  226; 
Dexter  v.  Tree,  6  N.  B.  606,  117  HI.  632). 

To  establish  a  street  by  "prescription," 
the  use  and  enjoyment  of  the  land  claimed 
as  a  street  must  have  been  adverse  under  a 
claim  of  right,  exclusive,  continuous,  uninter- 
rupted, and  with  the  knowledge  and  acquies- 
cence of  the  owner.  City  of  Princeton  v. 
Gustavson,  89  N.  E.  663,  666,  241  HI.  666. 

"The  four  essential  facts  for  the  plain- 
tiffs to  prove  in  order  to  sustain  their  claim 
to  an  'easement  by  prescription'  are:  First, 
user  for  the  prescribed  period;  second,  that 
the  user  was  adverse;  third,  that  it  was 
under  a  claim  of  right ;  fourth,  notice  to  the 
owner  of  the  user,  and  of  its  character  and 
of  the  claims  of  right*'  Anthony  v.  Kennard 
Bldg.  Co.,  87  S.  W.  921,  924,  188  Mo.  704. 

In  order  to  acquire  an  "easement  by 
prescription,"  the  adverse  user  must  not  on- 
ly be  continuous  in  point  of  time  but  also 
substantially  identical  during  the  whole 
statutory  period  with  respect  to  manner  and 
extent  One  seeking  to  acquire  an  easement 
of  maintaining  a  ditch  over  land  by  adverse 
user  must  maintain  it  without  material 
change  of  location  for  the  full  statutory  pe- 
riod. Dunn  V.  Thomas,  96  N.  W.  142,  143,  69 
Neb.  683. 

To  acquire  an  "easement"  In  the  land  of 
another  under  the  common  law,  the  use  must 
have  been  continued  from  a  time  when  the 
memory  of  man  ran  not  to  the  contrary. 
Wasmund  v.  Harm,  78  Pac  777,  778,  86 
Wash.  170. 

Chraat  presumed 

"  'Prescription'  rests  on  the  presomptlon 
of  a  grant,  which  has  been  lost  by  process  of 


PRSSENT 


1160 


PRESENT  IKDEBTSDNSGB 


GQunty,  106  Ind.  162»  76  N.  S.  986,  994  (cit- 
ing Crabbe). 

PRESENT 

See  For  the  Present ;   Personally  Pres- 
ent 

At  the  first  meeting  of  creditors,  the 
majority  creditors  were  represented  by  an 
attorney  who  had  represented  the  bankrupt 
in  the  preparation  of  his  consent  to  an  ad- 
judication, and  voted  for  one  person  for  trus- 
tee, and  the  minority  creditors  voted  for 
another.  Held,  that  a  ruling  that  the 
majority  creditors  were  not  **present,*'  for 
the  purpose  of  voting,  because  their  attor- 
ney was  disqualified  to  represent  them,  but 
were  present  for  the  purpose  of  being  counted 
in  determining  whether  the  person  voted  for 
by  the  minority  creditors  had  received  the 
votes  of  a  majority  In  number  and  value  of 
the  creditors  present,  was  erroneous,  since 
creditors  are  not  to  be  counted  as  present 
merely  because  their  claims  have  been  al- 
lowed, but  must  attend  in  person  or  by.  duly 
authorized  agent  or  attorney,  and  those  cred- 
itors who  do  so  attend  constitute  the  meet- 
ing.   In  re  Kaufman,  179  Fed.  552,  564. 

PRESENT  CONSIDERATION 

Where  a  corporation  executed  a  mort^ 
gage  to  claimants  to  secure  their  indorsement 
of  its  notes,  such  mortgage  was  based  on  a 
present  consideration  within  Bankr.  Act 
July  h  1698,  c.  541,  |  67d,  30  Stat  564,  565, 
protecting  liens  given  or  accepted  in  good 
faith  for  a  "present  consideration"  which 
have  been  recorded  according  to  law,  if  rec- 
ord thereof  is  necessary,  etc.  In  re  Farmers' 
Supply  Ck).,  170  Fed.  502,  507. 

A  Missouri  state  bank  lent  to  a  corpo- 
ration, the  president  of  which  was  also  pres- 
ident and  a  director  of  the  bank,  sums  in 
excess  of  the  limit  allowed  by  the  law  of 
the  state,  and  held  the  corporation's  notes 
therefor.  The  bank  examiner  required  ttke 
indebtedness  to  be  reduced,  whereupon  it 
was  divided  and  notes  of  other  parties  con- 
nected w4th  the  officers,  some  of  whom  were 
irresponsible,  were  substituted  for  a  por- 
tion of  it;  all  being  secured  by  a  mortgage 
on  the  corporation's  property  which  was  not 
recorded.  Later,  on  the  insistence  of  the 
bank  examiner,  others,  including  the  cashier 
of  the  bank,  indorsed  such  notes.  The  cash- 
ier, who  made  the  examinations,  afterward 
assumed  all  of  the  notes,  taking  a  note  and 
mortgage  from  the  corporation  to  himself 
therefor,  and  surrendering  the  bank's  mort- 
gage. The  corporation  was  insolvent  when 
both  mortgages  were  given,  as  all  parties 
had  reasonable  cause  to  believe,  and  became 
a  bankrupt  within  four  months  after  making 
the  mortgage  to  the  cashier.  Held  that  not- 
withstanding the  substitution  of  the  individ- 
ual notes  for  those  of  the  corporation,  it  re- 
mained the  real  debtor,  and  by  indorsing 


such  notes  the  cashier  became  its  creditor; 
that  the  mortgage  to  him,  which  was  not 
recorded  until  suits  against  the  corporation 
were  threatened,  was  not  given  or  accepted 
in  good  faith  and  for  a  "present  considera- 
tion," within  Bankruptcy  Act  July  1,  1898. 
c  541,  §  67d,  80  Stat.  564,  but  as  a  ftand  up- 
on such  act,  void  under  subdivision  **e^  of 
said  section.  McAtee  v.  Sliade,  186  Fed.  442, 
449,  107  a  a  A.  512. 

The  words  ''present  fair  consideration*' 
must  be  determined  from  all  the  facts  and 
conditions  surrounding  the  purchase,  and 
if  the  price  paid  was  in  cash,  and  an  amount 
equal  to  the  fair  value  of  the  goods,  under 
all  the  circumstances,  the  consideration 
would  be  present  and  fair.  Schilling  t.  Gnr- 
ran,  76  Pac.  998, 1002,  30  Mont  370. 

Under  Bankr.  Act  July  1,  1898,  c  541,  i 
573,  80  Stat  564,  which  requires  a  ''present 
fair  consideration"  to  support  a  mortgage 
given  within  four  months  prior  to  bankrupt- 
cy, a  mortgage  securing  notes  for  $U500, 
bearing  6  per  cent  interest,  for  which  the 
consideration  was  a  loan  of  $1^10,  the  re- 
mainder being  for  additional  interest  and 
bonus,  will  be  sustained,  where  taken  in  good 
faith,  but  only  to  the  extent  of  the  money 
actually  advanced,  with  interest  Where  the 
security  is  taken  for  a  loan  of  money,  the 
present  fair  consideration  cannot  ordinarily 
be  greater  than  the  sum  of  money  lent  la 
re  Sawyer,  130  Fed.  384. 

PRESENT  IN  COVBT 

The  Judge  presiding  at  a  criminal  trial 
was  "present  in  court"  when  an  act  constitnt- 
ing  contemi;>t  was  committed,  thoogh  be  was 
in  his  retiring  room  during  a  short  recess 
while  waiting  for  the  arrival  of  an  inter- 
preter for  a  witness  who  had  already  been 
called  to  the  stand.  McCarthy  r.  Hugo,  73 
Atl.  778,  780,  82  Conn.  262,  135  Am.  St  Bep. 
270,  17  Ann.  Cas.  219. 

PBBSENT  INOUMBBANOB 

A  mortgage  on  a  vessel  to  secure  a  debt 
of  the  mortgagor  is  a  "present  incnmbrance" 
by  a  chattel  mortgage,  within  the  meaning 
of  a  provision  of  a  policy  of  insurance  oa 
such  vessel  making  it  void,  in  case  of  such 
"incumbrance,"  so  long  as  the  debt  secured 
is  outstanding,  although  it  is  not  in  d^Sautt. 
Gilchrist  Transp.  Co.  v.  Phenix  Ina.  Co^,  170 
Fed.  279,  282,  283,  95  C.  O.  A.  475. 

PRESENT  INDEBTEDNESS 

Where  a  city,  through  its  mayor  and  city 
council,  enters  into  a  contract  with  an  ac- 
countant for  the  auditing  of  the  city's  books 
and  the  installation  of  a  new  auditing  system 
at  a  stipulated  price  per  diem,  inclading  hotel 
fare  and  traveling  expenses,  the  work  to  be- 
gin at  once  and  continue  until  completed, 
where  there  is -no  provision  in  the  contract 
as  to  when  or  how  the  services  are  to  be 
paid  for,  such  contract  should  be  constraed 


PRESENT  INTEREST 
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PRESENT  SERVICE 


as  an  entirety,  the  rate  per  diem  being  a 
mere  means  of  estimating  the  entire  debt; 
and  the  indebtedness  incurred  thereunder  Is 
a  "present  indebtedness,"  chargeable  against 
the  city's  funds  for  the  year  in  which  the 
eontract  is  made.  Haskins  &  Sells  v.  Okla- 
homa aty,  126  Pac.  204,  206,  36  Okl.  67. 

PRESENT  INTEBEST 

One  having  a  mere  interest  by  assign- 
ment in  a  part  of  the  rents  is  not  the  owner 
of  a  "present  or  vested  interest,"  within 
Gen.  St  c.  63,  art  6,  §  1,  providing  that  re- 
mainder and  contingent  interests  may  be 
sold  upon  petition  of  any  person  having  a 
vested  or  present  interest,  if  the  court  is 
satisfied  that  all  interests  would  be  sub- 
served by  such  sale.  Kalfus  ▼.  Davie  (Ky.) 
110  S.  W.  871,  873. 

PRESENT  PX.ACE  OF  ABODE 

Ordinarily  ''usual  place  of   abode,"   as 
applied  to  the  service  of  process,  is  a  much 
more  restricted  term  than  "residence"  and 
means  the  place  where  the  defendant  Is  ac- 
tually living  when  service  is  made.    Service 
at  the  dwellinghouse  of  defendant,  which  is 
not  described  as  his  usual  place  of  abode,  is 
not  sufficient    The  purpose  of  the  use  of 
the  term  in  the  act  relating  to  service  of 
process  has  primary  reference  to  the  place 
where   defendant  is   usually   to   be   found. 
Therefore    "usual    place   of    abode"    means 
**present  place   of   abode."    Accordingly,   if 
defendant  be  confined  in  a  Jail,  it  is  hU  usual 
place  of  abode,  within  the  statute,  although 
his  residence  was  compulsory.    As  defined  in 
this  state,  the  term  means  the  customary  or 
settled  place  of  residence.    In  the  case  of 
a    married   man   the   "house   of   his  usual 
abode"  is  prima  facie  the  house  wherein  his 
wife  and  family  reside.    In  this  case  sum- 
mons served  on  the  daughter  of  the  defend- 
ant, at  the  house  of  her  mother,  who  for 
some  months  had  lived  separate  and  apart 
from  her  husband,  on  premises  upon  which 
he  had  never  been,  and  after  he  had  become 
a    resident  of  Montana,   was   not  properly 
served.    Berryhill  v.   Sepp,  110  N.  W.  404, 
405, 106  Minn.  458,  21  L.  R.  A.  (N.  S.)  344  (cit- 
ing: and  adopting  State  v.  Toland,  15  S.  E. 
599,  600,  36  S.  C.  515;  Du  Val  v.  Johnson, 
39  Ark.  182,  192 ;  Walker  v.  Stevens^  72  N.  W. 
1038,  52  Neb.  653;  Mygatt  v.Ooe,  44  Atl. 
198,  199,  63  N.  J.  Law,  510 ;  Ser  v.  Bobst,  8 
Mo.    506,  507;   Earle  v.  McVeigh,  91  U.   S. 
503,  23  L.  Ed.  398;  Madison  County  Bank 
▼.  Suman's  Adm'r,  79  Mo.  627,  530 ;  Missouri, 
K.  &  T.  Trust  Co.  v.  Norris,  63  N.  W.  634, 
61   Minn.  256). 

JPRXISEKT  POSITIONS 

Plaintiff  was  employed  as  foreman  ma- 
chinist for  a  corporation  for  five  years  at  a 
state<l  weekly  wage  and  in  addition  $1,000 
par  value  of  the  common  stock  of  the  cor- 
poration at  the  end  of  each  year  of  service. 
Plaintiff  worked  until  the  corporation  became 


insolvent.  Its  assets  and  business  were  pur- 
chased at  foreclosure  sale  by  defendant, 
which  was  organized  as  part  of  a  reorganiza- 
tion plan.  The  business  was  conducted  with- 
out interruption,  and  the  same  man  was 
president  of  both  corporations.  Defendant 
thereafter  posted  a  bulletin  reciting  that  the 
former  employ^  were  invited  to  continue  in 
their  "present  positions."  Held  that  thfe 
term  "present  positions"  had  reference  only 
to  the  general  character  of  the  work  per- 
formed by  plaintiff  and  the  other  employes, 
and  did  not  constitute  an  assumption  by  de- 
fendant of  the  terms  of  plaintiff's  contract 
with  the  original  corporations.  Aldridge  v. 
Fore  River  Shipbuilding  Co.,  87  N.  E.  485, 
486,  201  Mass.  131. 

PRE8EKT  PRICES 

The  expression  "present  prices,"  in  an 
agreement  to  renew  an  existing  contract 
to  purchase  glass  at  "present  prices,"  means 
the  standard  uniform  list  of  prices  prevail- 
ing at  the  time  of  the  making  of  the  agree- 
ment Flash  V.  Rossiter,  102  N.  Y.  Supp. 
449,  453,  116  App.  Div.  880. 

PRESENT  PROVISION 

Testator  executed  a  will  devising  more 
than  half  of  his  property  in  trust  to  a  char- 
itable use,  and  thereafter  executed  a  codicil 
revoking  the  legacies  and  trusts,  and  assign- 
ing as  a  reason  therefor  that  "present  pro- 
visions" had  been  made  for  the  legatees  by 
the  declaration  of  trust.  Held,  that  the 
words  '^present  provision"  should  be  con- 
strued as  meaning  that  testator  had  made 
a  "present  provision"  for  those  for  whom  he 
had  previously  made  a  testamentary  provi- 
sion; he  having  in  the  first  preamble  stated 
that  he  desired  to  irrevocably  approi^late 
and  settle  certain  securities  on  a  college,  sub- 
ject to  the  payment  of  certain  sums  there- 
after designated.  Robb  v.  Washington  &  Jef- 
ferson College,  93  N.  Y.  Supp.  92,  105,  103 
App.  Div.  327. 

PRESENT  SERVICE 

A  grand  jury,  recalled  under  Cr.  Code, 
div.  11,  §  3  (Kurd's  Rev.  St.  1911,  c.  38,  f 
405),  after  being  dismissed,  to  discharge 
some  additional  duties  during  the  same  term 
at  which  it  had  been  impaneled  and  sworn, 
need  not  be  resworn ;  the  oath  prescribed  by 
Kurd's  Rev.  St.  1911,  c  78,  f  18,  to  "diligent- 
ly inquire  into  and  true  presentment  make 
of  all  such  matters  and  things  as  shall  be 
given  you  in  charge,  or  shall  otherwise  come 
to  your'  knowledge  touching  the  present 
service,"  being  broad  enough  to  cover  all 
service  such  jury  may  render  during  the 
term — "present;  service"  meaning  all  tlie  serv- 
ices that  may  be  lawfully  required  of  such 
jury  during  its  existence  as  an  organized 
body.  People  v.  McGauley,  100  N.  B.  182, 
185,  256  lU.  504. 
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A  contract  the  legal  import  of  which  is 
that  it  shall  be  performed  ''presently"  means, 
not  that  it  may  be  performed  *'within  a  rea- 
sonable time,"  but  that  it  must  be  performed 
"immediately;  now;  at  once."  Hawkins  y. 
Studdard,  71  S.  B.  1112,  1113,  136  Ga.  727. 

PRESENTMENT 

In  oomn&ereial  law 

"  'Presentment  for  payment'  and  *pre- 
sentment  for  acceptance'  are  two  different 
acts,  well  known  to  the  law  of  negotiable  in- 
struments. Presentment  for  payment  cannot 
be  made  until  the  instrument  presented  for 
payment  is  due.  Presentment  for  acceptance 
must  be  made  before  the  instrument  present- 
ed for  acceptance  is  due."  First  Nat  Bank 
of  Omaha  v.  Whltmore,  177  Fed.  397,  399. 101 
0.  C.  A.  401. 

la  criminal  law 

A  "presentment"  is  an  accusation  made 
by  grand  Jurors  upon  personal  knowledge  or 
observation  of  the  facts  instead  of  upon  the 
testimony  of  witnesses.  McKinney  v.  United 
States.  199  Fed.  25,  28,  117  C.  O.  A.  403. 

A  "presentment"  is  a  notice  taken  by  the 
grand  Jury  of  any  offense  from  the  knowl- 
edge or  observation  of  the  grand  Jurors  with- 
out any  bill  of  indictment  laid  before  them  at 
the  suit  of  the  government,  and  is  an  infor- 
mal accusation  generally  regarded  in  the  light 
of  an  instruction  on  whlc^  an  indictment  can 
be  framed,  and  is  also  defined  as  an  accusa- 
tion without  any  bill  before  the  grand  Jury 
and  afterwards  reduced  to  a  formal  indict- 
ment In  re  Osborne,  125  N.  7.  Snpp.  <318. 
315.  68  Misc.  Rep.  597. 

"A  'presentment,*  properly  speaking,  is 
the  notice  taken  by  a  grand  Jury  of  any  of- 
fense from  their  own  knowledge  or  observa- 
tion, without  any  bill  of  indictment  laid  be- 
fore them  at  the  suit  of  the  King,  as  the 
'presentment'  of  a  nuisance,  a  libel,  and  the 
like,  upon  which  the  officer  of  the  court  must 
afterwards  frame  an  indictment,  before  the 
party  presented  can  be  put  to  answer  it" 
Hale  V.  Henkel,  26  Sup.  Gt  370,  873,  201  U. 
S.  43,  50  L.  Ed.  652  (quoting  and  approving 
definition  in  4  BL  Comm.  p.  801). 

"The  term  'presentment,'  in  its  stricter 
meaning,  is  an  accusation  of  the  grand  Jury 
sua  sponte,  or,  as  Judge  Story  puts  it,  *an 
accusation  made  ex  mero  motu,*  as  distin- 
guished from  an  ^indictment'  which  was  a 
written  accusation  preferred  to  the  grand 
Jury  and  presented  upon  oath  at  the  instance 
of  the  government »*  A  ••presentment"  was 
regarded  as  the  basis  of  an  •Indictment." 
The  distinction  does  not  now  often  practical- 
ly appear,  inasmuch  as  the  grand  Jury  is 
rarely  the  origin  of  accusation,  as  was  its 
prototype.  A  ••presentment"  is  a  report  made 
by  a  grand  Jury  of  their  own  motion  either  on 
their  own  knowledge  or  on  evidence  before 


them  concerning  some  wrongdoing  and  pre- 
sented to  the  court,  usually  as  a  basis  for  an 
^'indictment,"  or  the  finding  and  setting  forth 
of  charges  in  an  •indictment"  "Present- 
ment," in  a  larger  sense  of  the  term,  includes 
every  proceeding  of  a  grand  Jury.  Code  Cr. 
Proc.  S  260,  provides  that  the  grand  Jury 
must  inquire  into  the  case  of  every  person 
imprisoned  in  the  Jail  on  a  criminal  charge, 
and  not  indicted ;  (2)  into  the  condition  and 
management  of  the  public  prisons  in  the 
county ;  and  (3)  into  the  willful  and  corrupt 
misconduct  in  office  of  public  officers.  Sec- 
tion 261  gives  them  free  access  to  public  pris- 
ons and  the  examination  of  public  records. 
While  there  Is  no  specific  provision  for  a  re- 
port as  the  result  of  an  inquiry,  section  250, 
in  referring  to  the  preservation  of  the  min- 
utes of  the  proceedings  of  the  grand  Jury, 
uses  the  term  •'presentment"  in  contradistinc- 
tion to  "Indictment"  Held,  that  the  grand 
Jury  may,  in  the  exercise  of  its  inquisltorltl 
powers,  make  a  presentment  In  the  nature 
of  a  report,  although  an  Indictment  cannoC 
or  does  not  follow  It  and  such  report  need 
not  be  stricken  out  because  it  incidentally 
designates  some  public  official  as  responsible 
for  omissions  or  commissions.  In  re  Jones, 
92  N.  Y.  Supp.  275,  276,  101  App.  Div.  609 
(quoting  and  adopting  definitions  in  Stand. 
Diet ;  Bish.  Cr.  Proa  f  137;  Hochheimer  on 
the  Law  of  Grime  and  Criminal  Proceedings; 
and  citing  Thayer's  Preliminary  Treatise  on 
Evidence  in  Common  Law;  Green's  Short 
History  of  the  English  People,  111;  Ency. 
Brit  •*Jury»"  quoting  Stubbs;  BL  Comm.  a 
21). 

PRESERVATION— PRESERVE 

See  Self-Preservation;   Sweetmeata  and 
Preserved  Fruits. 

The  process  of  hermetically  sealing  fndt 
in  tin  cans,  thus  preserving  it  from  decay  ud- 
tll  the  cans  are  opened,  constitutes  "preser- 
vation," rather  than  "preparation":  and 
fruit  pulp  that  has  been  cooked  and  subjected 
to  such  sealing  process  is  dutiable  under  Tar- 
m  Act  July  24,  1897,  e.  11.  I  1,  Schedule  O. 
par.  263,  30  Stat  171,  as  fruit  ''preserved 
♦  ♦  *  in  its  own  Juices,"  rather  than  un- 
der paragraph  262,  80  Stat  171,  as  fralt  "pre- 
pared in  any.  manner."  Habicht  Braun  St 
Co.  T.  United  States,  175  Fed.  1009,  1012. 

As  used  in  the  tariff  act,  the  term  "pre- 
served in  spirits*'  means  aimply  put  in  spirits 
for  the  purpose  of  preservation  or  to  lestiict 
fermentation  and  decay.  Orange  and  lemoa 
peel  immersed  in  brine  for  the  purpose  of  pro- 
tecting it  from  decay  during  transit,  without 
affecting  its  properties  or  quality,  la  not  ""pre- 
served,"  within  the  meaning  of  T^aiiff  Act 
July  24, 1897,  c  11.  f  1,  Schedule  G.  par,  387, 
30  Stat  172,  but  is  free  of  duty  as  "not  pw- 
served,  candled,  or  dried,"  under  aecCiOB  2. 
Fxee  List,  par.  627,  80  Stat  aoa    Oai 
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Mfg.  Ck>.  ▼.  United  States,  150  Fed.  419,  420, 
423. 

The  provision  in  paragraph  241,  Schedule 
G,  (  1,  c.  11,  Tariff  Act  July  24,  1897,  30 
Stat  170,  for  mushrooms  "prepared  or  pre- 
served,** does  not  include  mushrooms  dried 
merely  by  evaporation,  which  are  dutiable 
under  paragraph  257  of  said  act,  e.  11,  (  1, 
Schedule  G,  30  Stat  171,  as  "vegetables  in 
their  natural  state.*'  Kraut  v.  United  States, 
139  Fed.  94,  95. 

Fish  roe,  or  caviar,  which  was  necessa- 
rily put  into  brine  before  importation,  be- 
cause otherwise  it  would  not  be  suitable  for 
food  after  importation,  is  "preserved  for  food 
purposes,'*  within  the  meaning  of  Tariff  Act 
July  24,  1897,  c  11,  |  2,  Free  List,  par.  549, 
30  Stat  197,  which  excludes  from  that  par- 
agraph fish  roe  thus  preserved.  Hansen  & 
Dieckmann  v.  United  States,  175  Fed.  802. 

The  provision  in  Tariff  Act  July  24,  1897, 
c  11,  I  1,  Schedule  G,  par.  263,  30  Stat  171, 
for  "comfits,  sweetmeats,  and  fruits  preserv- 
ed in  sugar,  molasses,  spirits,  or  in  their  own 
juices,"  refers  to  a  class  of  goods  commer- 
cially known  as  preserved  fruits,  and  is  in- 
tended to  apply  to  fruits  treated  so  as  to  be- 
come a  preserve  or  comfit  and  not  to  such 
as  merely  remain  temporarily  in  their  natu- 
ral Juice.  Causse  Mfg.  Go.  v.  United  States, 
151  Fed.  4,  5,  80  C.  C.  A.  461. 

Tariff  Act  July  24,  1897,  c  11, 1 1,  Sched- 
ule G,  par.  263,  30  Stat  171,  provides  for 
fruit  "preserved  in  sugar"  and  for  pineap- 
ples "preserved  in  their  own  Juice."  Held, 
as  to  pineapples  in  hermetically  sealed  cans, 
in  their  own  Juice,  but  with  7  to  20  per  cent 
of  sugar  added  for  flavoring  only,  that  they 
were  dutiable  under  the  latter  rather  than 
the  former  provision.  United  States  v.  J.  S. 
Johnson  &  Co.,  166  Fed.  1002,  1003. 

Mushrooms  dried  in  order  to  preserve 
them,  and  placed  in  hermetically. sealed  tins 
holding  from  30  to  45  pounds,  are  within  the 
provision  in  Tariff  Act  July  24,  1897,  c.  11,  S 
1,  Schedule  Q,  par.  241,  relating  to  "mush- 
rooms prepared  or  preserved,  in  tins,  Jars, 
bottles,  or  similar  packages,"  rather  than 
paragraph  257,  relating  to  "vegetables  in 
their  natural  state.**  Choy  Chong  Woh  &  Co. 
V.  United  States,  153  Fed.  879,  82  a  C.  A. 
608. 

The  slicing  of  vegetables  solely  to  facili- 
tate the  natural  drying  operation  is  not  suffi- 
cient to  remove  them  from  their  natural 
state;  and  mushrooms  cleaned,  sliced,  and 
dried  in  the  sun  are  dutiable  as  'Vegetables 
in  their  natural  state,"  under  Tariff  Act  July 
24,  1897,  c  11,  §  1,  Schedule  G,  par.  257,  30 
Stat.  171,  rather  than  as  "vegetables  prepared 
or  preserved,"  under  paragraph  241,  30  Stat 
170.  A.  Zanmati  &  Co.  v.  United  States,  153 
Fed.  880,  82  C.  a  A.  626. 

Canliiiowers  that  have  been  trlmmecl, 
washed,  and  packed  in  brine  for  preservation 


during  transportation,  and  to  keep  them  in 
their  natural  state,  and  that  when  taken  out 
of  it  and  washed  are  still  in  their  natural 
state,  are  dutiable  under  Tariff  Act  July  24, 
1897,  c.  11,  §  1,  Schedule  G,  par.  257,  30  Stat 
171,  as  "vegetables  in  their  natural  state," 
rather  than  under  paragraph  241,  30  Stat 
170,  as  "vegetables  prepared  or  preserved." 
United  States  v.  Strohmeyer  &  Arpe  Co^  167 
Fed.  538,  534,  93  C.  C.  A.  65. 

PBE8EB.VATIOH  OF  PRINOIPAZi 

Where  a  will  authorized  executors  to  sell 
stock  whenever  necessary  "for  the  preserva- 
tion of  the  principal  sum  invested,"  their 
authority  to  sell  was  for  such  preservation 
only,  and  not  for  profits  which  might  be  real- 
ized on  the  sale  thereof.  In  re  Stevens,  95 
N.  Y.  Supp.  297,  305,  46  Misc.  Rep.  62a 

PRESIDE 

PBBSIDENT 

See,  also,  Pres. ;  Pt 

Where  a  corporation  owning  realty  sells 
it  through  A.,  its  president,  to  B.,  and  notes 
for  the  purchase  money  are  signed  "B.,  Trus- 
tee," which  are  payable  to  "A.,  President,'* 
and  the  latter,  in  the  name  and  behalf  of  the 
corporation,  makes  a  deed  to  the  property  to 
"B.,  Trustee,"  who,  without  the  knowledge  of 
the  corporation,  makes  the  purchase  for  him- 
self and  others,  and  the  possession,  use,  and 
benefit  of  the  property  goes  to  those  for 
whom  he  thus  purchases,  the  word  "presi- 
dent" and  the  word  "trustee"  are  merely  de- 
scriptio  personse.  Coaling  Coal  &  Qas  Oo. 
V.  Howard,  61  S.  B.  987,  988,  130  Ga.  807,  21 
L.  R.  A.  (N.  S.)  1051. 

Under  Rev.  St  1899,  {  995,  as  amended 
by  act  of  March  23,  1903  (T^aws  1003,  p.  115), 
providing  that  service  of  process  on  the  presi- 
dent or  other  chief  officer  of  a  corporation, 
or,  in  his  absence,  by  leaving  a  copy  at  any 
business  office  of  the  company  with  the  per- 
son having  charge  thereof,  shall  be  deemed 
sufficient,  and  that  if  the  corporation  nave 
no  business  office  in  the  county  where  suit  is 
brought,  or  if  no  person  be  found  in  charge 
thereof,  and  the  president  or  chief  officer  can- 
not be  found  in  the  county,  a  summons  shall 
be  Issued,  directed  to  the  sheriff  of  any  coun- 
ty in  the  state,  or  any  other  state  where  the 
president  or  chief  officer  may  reside  or  be 
found,  and  the  service  thereof  shall  be  the 
same  as  above,  the  phrases  "president  or  oth- 
er chief  officer"  and  "president  or  chief  of- 
ficer" are  used  synonymously;  and  hence  a 
sheriff's  return  of  summons  in  an  action 
against  a  railroad  company  that  he  executed 
the  writ  on  the  defendant's  local  agent  within 
his  county,  "the  president  or  chief  officer^' 
of  the  railroad  company  not  being  found 
therein,  is  sufficient.  Brassfield  v.  Qulncy, 
O.  &  K.  C.  R.  Co.,  83  S.  W.  1032,  1033,  109 
Mo.  App.  710. 
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PRESIDENT  OF  SENATE 

See  De  Facto  President  of  Senata 

PRESIDENTIAIi  EIiEOTOB 

As  state  officer,  see  State  Officer. 

PRESIDINO  JUDOE 

In  Laws  1909,  c.  112,  providlfig  for  an 
additional  division  of  the  district  court  in 
certain  counties,  and  that  upon  the  taking 
effect  of  the  act  the  duly  elected  and  pre- 
siding judge  of  the  district  court  of  each  such 
county  shall  be  the  Judge  of  the  first  division 
of  the  district  court  for  the  remainder  of  his 
regular  term  of  office,  "presiding"  is  used  as 
the  equivalent  of  ''officiating*'  or  "acting," 
and  referred  to  the  incumbent  of  the  office 
when  the  act  took  effect  State  ex  rel.  Daw- 
son V.  Meek,  120  Pac.  555,  557,  86  Kan.  576. 

The  statute  requiring  that  the  special 
venire  in  criminal  cases  shall  be  drawn  by 
the  "presiding  judge"  means  the  venire  drawn 
while  the  judge  is  presiding,  and  does  not 
contemplate  that  it  shall  be  drawn  by  the 
judge  who  presides  at  the  trial.  Laws  v. 
State,  42  South.  40,  41,  144  Ala.  118. 

Neither  under  Act  1885  (Acts  1884-^5,  p. 
475,  I  30),  providing  that  affidavits  in  crim- 
inal prosecutions  in  the  city  court  of  Macon 
shall  be  made  before  the  judge  of  such  court, 
nor  under  constitutional  provision  (Civ.  Code 
1895,  §  5851),  authorizing  the  judge  of  the 
city  court  and  the  superior  court  to  "preside" 
in  the  courts  of  each  other,  respectively, 
where  either  is  disqualified,  did  the  judge  of 
the  superior  court  of  Macon  circuit  have  au- 
thority to  administer  an  oath  and  attest  an 
affidavit  made  as  a  basis  for  an  accusation 
in  the  city  court  of  Macon,  on  the  ground 
that  the  judge  of  the  latter  court  was  dis- 
qualified to  act;  such  act  not  being  presiding 
in  a  case  in  a  city  court,  within  the  meaning 
of  the  Constitution.  Kdmondson  v.  State,  51 
S.  B.  301,  302,  123  Ga.  194. 

PRESS 

Liberty    of   the   press,    see   Liberty   of 
Speech  and  the  Press. 

Ik  tariff  act 

Tariff  Act  July  24,  1897,  c.  11,  §  1,  Sched- 
ule C,  par.  135,  30  Stat  161,  relating  to 
"pressed  or  stami)ed  shapes,"  includes  steel 
stampings  which  have  been  pressed  or  stamp- 
ed into  an  openwork  or  raised  pattern  and  are 
used  in  manufacturing  ornaments,  etc.  Unit- 
ed States  V.  A.  &  H.  Veith,  169  Fed.  665. 

In  Tariff  Act  July  24,  1897,  a  11,  |  1, 
Schedule  B,  par.  99,  30  Stat.  156,  the  term 
"molded,"  as  applied  to  glassware,  is  synony- 
mous with  "pressed."  United  States  v.  Heil 
Chemical  Co.,  178  Fed.  537,  540,  102  C.  O. 
A.  47. 


V  "press  feeder."*    Doerr  v.  Daily  News  Pnb. 
Co.,  106  N.  W.  1044,  97  Biinn.  248. 

PRESSURE 

See  Pound's  Pressure;  Unit  of  Pressore. 

PRESSUBJE  EKOnfE 

Constant  Pressure  Engine, 

PRESUME 

To  "presume''  Is  defined  by  Webster  as 
"to  assume"  to  be  true^  or  entitled  to  be- 
lief without  examination  or  proof.  Ferrari 
V.  Interurban  St  By.  Co.,  103  N.  Y.  Supp. 
134,  136,  118  App.  DlT.  155. 

The  word  "presume"  Is  defined  as  mean- 
ing, "to  venture,  go,  or  act  by  an  assumption 
of  leave  or  authority  not  granted;  to  so 
beyond  what  is  warranted  by  the  drcom- 
stances  of  the  case."  Pearoe  t.  State,  132  & 
W.  986,  987,  97  Ark.  5. 

In  a  holding  that,  as  against  a  party 
making  a. plea,  the  law  presumes  its  allega- 
tions to  be  true  because  they  are  against  his 
interests,  the  word  "presume"  is  not  to  be 
taken  as  meaning  that  the  party  was  condud- 
ed  by  the  admission,  nor  that  the  allegatioDs 
are  not  subject  to  contradiction.  Hesston 
State  Bank  v.  Luthy,  137  8.  W.  66^  166  Mo. 
App.  363. 

In  an  action  for  wrongful  discharge  from 
employment,  where  the  court  charges  that  the 
law  presumes,  when  a  man  hires  to  do  a 
certain  thing,  that  he  is  competent  to  do  it 
and,  if  he  is  not  competent,  the  person  who 
hires  him  has  a  right  to  displace  him,  the 
term  "the  law  presumes,"  in  this  context 
does  not  indicate  a  legal  presumption,  sndi 
as  could  not  be  rebutted  by  proof,  and  the 
Jury  could  not  have  been  misled  by  it.  Bag- 
well V.  Milam,  71  S.  EL  684,  686,  9  Ga.  Appi 
315. 

A  sale  In  violation  of  tlie  tmlk  sales  law 
(Laws  1908,  a  100),  declaring  that  a  sale  of 
a  stock  of  merchandise  in  bulk  shall  be  pre- 
sumed to  be  fraudulent  as  against  the  adler^s 
creditors,  unless  spedfled  conditions  are  com- 
plied with,  is  prima  fade  fraudulent,  and. 
unless  the  pnrdiaser  shows  a  oompUance  with 
the  conditions  as  to  inventory  and  notice  to 
creditors,  the  sale  is  absolutely  void;  the 
word  "presumed"  havli^  no  fixed  meanlns, 
and  in  one  instance  the  presumption  declared 
may  be  only  prima  fade,  while  in  another 
conclusive.  Wm.  B.  Moore  Dry  Goods  Co.  v. 
Bowe  &  Carithers,  54  So.  669,  660,  99  Miss. 
30,  Ann.  Cas.  1913C,  1213. 


The  "helper"  of  an  operator  or  pressman 
of  a  printing  press  is  sometimes  called  a 


The  word  "assume,"  in  Bev.  Laws,  c.  102. 
f  1,  providing  that  whoever  assumes  to  be  a 
common  victualer,  without  being  licensed  as 
such,  shall  forfeit  a  spedfied  sum,  is  synonr- 
mous  with  the  word  "presume,"  as  need  in 
Gen.  St.  1860,  a  88,  {  1,  and  Pub.  St  1SS2. 
c.  102,  {  1,  which  are  the  same  as  Bev.  Laws» 
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c  102,  §  1,  with  the  ezcepdon  that  the  word 
"presume"  Is  used  Instead  of  ''assume." 
Commonwealth  t.  Lavery,  73  N.  B,  884,  188 
Mass.  13. 

PRESUMPTIOH 

See  Disputable  Presumption;  Dry  Pre- 
sumptions; Legal  Presumption;  Re- 
buttable Presumption. 

"  'Presumptions'  may  be  looked  on  as  the 
bats  of  the  law,  flitting  in  the  twilight,  but 
disappearing  in  the  sunshine  of  actual  facts." 
Mackowik  r.  Kansas  City,  St  J.  &  0.  B.  R. 
Co.,  94  S.  W.  256,  262,  196  Mo.  550. 

"The  French  Civil  Code  calls  all  'pre- 
sumptions' consequences  that  the  law  or  the 
Judge  draws  from  a  known  fact  to  an  un- 
known fact,  and  a  legal  presumption  one  that 
a  special  law  applies  to  certain  facts.  Ca- 
chard's  Translation,  arts.  1349,  1350."  In 
re  Cowdry's  Will,  60  Atl.  141,  142,  77  Vt 
359,  3  Ann.  Cas.  70. 

A  "presumption"  may  be  called  an  "in- 
strument of  proof  in  the  sense  that  it  de- 
termines from  whom  evidence  shall  come,  and 
it  may  be  called  something  in  the  nature  of 
evidence  for  the  same  reason.  '"Presump- 
tions' are  not  in  themselves  either  argument 
or  evidence,  although  for  the  time  being  they 
accomplish  the  result  of  both.  ♦  ♦  ♦  Pre- 
sumptions, assumption,  taking  for  granted 
are  simply  so  many  names  for  an  act  or  pro- 
cess which  aids  and  shortens  inquiry  and 
argument"  Overcash  v.  Charlotte  Electric 
Ry.,  Light  &  Power  Co.,  57  S.  E.  877,  380, 
144  N.  C.  572,  12  Ann.  Cas.  1040  (quoting  ^nd 
adopting  the  definition  of  Thayer,  Ev.  315). 

A  "presumption"  is  generally  only  a  rule 
of  law  as  to  which  party  shall  first  proceed 
and  go  forward  with  the  evidence  to  prove 
an  issue.  Rock  Island  Plow  Co.  v.  Balder- 
«on,  128  N.  W.  482,  483,  26  S.  D.  399. 

A  "presumption"  is  not  evidence  of 
anything,  and  only  relates  to  a  rule  of  law 
as  to  which  party  shall  first  go  forward  and 
produce  evidence  sustaining  the  matter  in  is- 
sue. A  "presumption"  will  serve  as  and  in 
the  place  of  evidence  in  faror  of  one  party 
or  the  other  until  prima  fade  evidence  has 
been  adduced  by  the  opposite  party,  but  the 
presumption  should  never  be  placed  in  the 
scale  to  be  weighed  as  evidence.  The  pre- 
eamption,  when  the  opposite  party  has  pro- 
duced prima  facie  evidence,  has  spent  its 
force  and  served  its  purpose,  and  the  party 
then,  in  whose  favor  the  presumption  operat- 
ed, must  meet  his  opponent's  prima  facie 
evidence  with  evidence  and  not  presumptions. 
A  "presumption"  is  not  evidence  of  a  fact, 
but  purely  a  conclusion.  Peters  v.  Lohr,  124 
N.  W.  853,  855,  24  S.  D.  605  (citing  Elliott, 
E3v.  |§  91,  92,  93;   Wig.  Ev.  §t  2490,  2491). 

*'  'Presumptions'  are  a  sort  of  proofs  and 
a  substitute  in  certain  stages  of  a  case  for 
afDrmative  testimony.  A  disputable  pre- 
aumption  may  operate  as  a  prima  facie  case 


upon  a  particular  point  A  presumption  act- 
ing as  a  prima  facie  case  stands  as  proved 
undl  the  prima  fade  is  destroyed  by  con- 
troverting evidence."  The  casting  of  the 
burden  of  proof  on  one  party  or  the  other  in 
a  given  case  does  not  destroy  the  presump- 
tions in  favor  of  a  party  which  exist  under 
the  general  law  of  evidence.  The  Wildcroft, 
130  Fed.  521,  528,  65  0.  C.  A.  145. 

The  law  does  not  attach  the  "presump- 
tion" of  guilt  to  any  given  circumstance,  nor 
does  it  require  the  accused  to  overcome  the 
presumption  thereby  raised  in  order  to  be 
entitled  to  an  acquittal.  What  the  law  does 
say  is  that  the  fact  of  possession  ia  evidence 
of  guilt,  upon  which  a  conviction  may  proper- 
ly be  returned,  xmless  the  other  fftcta  or  cir- 
cumstances developed  be  such  that,  notwith- 
standing the  recent  poasession,  the  jury  still 
entertains  a  reasonable  doubt  of  the  defend- 
ant's participation  in  the  crime.  It  is  in  this 
sense  that  the  words  "presumption"  and 
"prima  facie  evidence"  must  be  understood, 
when  employed  in  this  connection.  State  v. 
Brady,  97  N.  W.  62,  64,  121  Iowa,  561,  12 
L.  R.  A.  (N.  S.)  199. 

A  "presumption"  is  neither  more  nor 
less  than  that  which  is  accepted  as  a  fact 
without  proof  by  reason  of  its  probability 
bom  of  human  experience;  thus  where,  on 
the  death  of  an  attorney,  his  will  was  found 
among  his  private  papers  In  a  ationg  box, 
with  certain  erasures  and  interlineati<»i8  in 
lead  pencil,  it  would  be  presumed  that  the 
same  were  made  with  a  view  of  executing  a 
new  will,  but  they  would  not  be  given  effect 
as  a  revocation  of  the  existing  will  prior  to 
the  execution  of  a  new  one.  In  re  Ralsbeck's 
Will,  102  N.  Y.  Supp.  967,  969,  52  Misc.  Rep. 
279. 

Under  B.  &  0.  Comp.  |  784,  defining  a 
"presumption"  as  a  deduction  from  particu- 
lar facts,  it  win  be  presumed  that,  when  an 
assault  with  intent  to  commit  robbery  is 
made  by  placing  the  muzzle  of  a  pistol  at  or 
near  the  body  of  a  person  from  whom  money 
or  property  is  expected  to  be  taken  by  force, 
the  weapon  so  employed  is  loaded  with  pow- 
der and  ball,  and  is  a  dangerous  weapon, 
and  imposes  upon  the  person  accused,  if  he 
admit  the  use  of  the  pistol,  the  burden  of 
proving  it  was  not  so  charged.  State  v. 
Parr,  103  Pac.  434,  437,  54  Or.  316. 

"Presumptions"  are  rules  of  convenience, 
based  upon  experience  or  public  policy,  and 
established  to  facilitate  the  trial  of  causes. 
Except  in  a  few  instances  of  conclusive  pre- 
sumptions, where  there  are  conflicting  pre- 
sumptions, one  is'  not  as  a  matter  of  law 
stronger  or  weaker  than  the  other;  but.  the 
whole  case  is  then  thrown  open,  to  be  de- 
cided as  a  fact  on  all  the  evidence.  Turner 
V.  WilUams,  89  N.  B.  110, 112,  202  Mass.  500, 
24  L.  R.  A.  (N.  S.)  1199,  132  Am.  St  Rep. 
511. 

While  the  statement  in  the  Instruction  in 
defining  the  word  "presumption,"  within  St 
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1898,  f  2310,  relatlye  to  presumption  of  fraud 
against  a  seller^s  creditors,  where  there  Is 
not  an  Immediate  delivery  and  actual  and 
continued  change  of  possession,  to  the  effect 
that  such  presumption  was  not  conclusive, 
but  subject  to  explanation,  that  "It  Is  only 
to  be  considered  fraudulent  In  the  absence  of 
any  explanation  on  the  part  of  the  purchas- 
er," was  incorrect  by  itself,  as  the  presump- 
tion from  continued  possession  by  the  seller 
is  only  to  be  overcome  by  a  satisfactory  ex- 
plana-tlon,  not  merely  by  "any"  explanation, 
yet  the  next  sentence  having  been  that  the 
jury  were  to  be  controlled  by  such  explana- 
tion only  in  case  it  satisfied  them  that  the 
purchase  was  made  in  good  faith,  the  cor- 
rect Idea  will  be  considered  to  have  been  con- 
veyed to  the  jury.  Selvert  v.  Galvln,  113 
N.  W.  680,  682,  133  Wis.  391. 

A  "presumption"  is  the  act  of  presum- 
ing. The  act  of  a  party  In  attempting  to 
bribe  a  witness  of  the  adverse  party  affords 
no  presumption  against  the  party's  evidence 
on  the  question  testified  to  by  the  witness, 
and  does  not  have  the  effect  of  gaining  a 
more  ready  admission  to  the  evidence  of 
the  adverse  party  on  that  question,  but  is 
to  be  considered  In  weighing  the  evidence, 
and  the  failure  of  a  party  to  produce  a  wit- 
ness within  his  reach  raises  no  unfavorable 
presumption  against  him,  but  the  jury  may 
consider  that,  if  called,  the  testimony  of  the 
absent  witness  would  not  sustain  the  party's 
contention.  Ferrari  v.  Intern rban  St.  Ry. 
Co.,  103  N.  Y.  Supp.  134,  186,  118  App.  EHv. 
166. 

As  diitinsiiialied  from  inference 

The  fundamental  characteristic  of  a 
"presumption,"  as  distinguished  from  an  "in- 
ference," is  that  the  former  affects  the  duty 
of  producing  further  testimony,  not  merely 
the  weight  of  that  already  produced.  Bower 
V.  Bower,  74  Atl.  522,  525,  78  N.  J.  Law,  387. 

An  "Inference"  is  nothing  more  than  a 
permissible  deduction  from  the  evidence, 
while  a  "presumption"  is  compulsory,  and 
cannot  be  disregarded  by  the  jury.  Territory 
V.  Lucero,  120  Pac.  304,  306,  16  N.  M.  652, 
89  li.  R.  A.  (N.  S.)  58. 

As  inf  erenoe 

A  "presumption"  Is  a  deduction  which 
the  law  expressly  directs  to  be  made  from 
particular  facts.  Lake  County  v.  Neilon,  74 
Paa  212,  214,  44  Or.  14;  Alferita  v.  Arrlvfl- 
iaga,  77  Pac.  657,  658,  143  Cal.  646;  People 
v.  Wong  Sang  Lung,  84  Pac.  843,  845,  8  Cal. 
App.  221  (dting  Code  Civ.  Proc.  §  1959). 

A  "presumption"  is  a  rule  of  law  that 
a  particular  inference  shall  be  drawn  from 
particular  facts  or  evidence  until  the  truth 
of  the  Inference  is  disproved.  Leask  v.  Hoag- 
land,  98  N.  B.  395,  398,  205  N.  Y.  171,  Ann. 
Cas.  1913D,  1199;  Brandt  v.  Morning  Jour- 
nal Ass'n,  80  N.  Y.  Supp.  1002,  1004,  81  App. 
Div.  183  (citing  Bouv.  Law  Diet);  State  v. 
Dodds,   46  &   B.   228,   231,  54  W.  Va.  289 


(quoting  La wson,  Presump.  Bv.  639,  640); 
First  Nat  Bank  y.  Adams,  118  N.  W.  1055, 
82  Neb.  801. 

"Presumptions"  are  inferences  whldi 
common  sense  draws  from  the  known  course 
of  events  or  from  circumstances  usnally  oc- 
curring in  such  cases.  Sears  T.  Vaugban,  82 
N.  E.  881,  887,  230  IlL  572. 

"Presumptions"  and  inference  are  logi- 
cally the  same.  Thus,  from  one  fact  proven, 
another  may  be  Inferred  or. presumed,  if  the 
Inference  or  presumption  is  a  logical  result, 
but  a  fact  so  inferred  or  presumed  cannot  be- 
come an  established  fact  for  the  purpose  of 
serving  as  a  base  for  a  further  inference  or 
presumption.  Miller  y.  Northern  Pac.  Ry. 
Co.,  118  N.  \f.  344,  346,  18  N.  D.  19,  19 
Ann.  Cas.  1215  (quoting  Diel  v.  Mo.  Pac.  Rj. 
Co.,  37  Mo.  App.  454). 

A  "presumption"  is  defined  as  an  infer- 
ence, affirmative  or  disafflrmative,  of  tlie 
truth  or  falsity  of  any  proposition  of  fact 
drawn  by  a  process  of  probable  reasoning, 
in  the  absence  of  actual  certainty  of  its 
truth  or  falsity,  or  until  such  certainty  can 
be  ascertained.  In  re  Bailey's  Estate,  89 
N.  Y.  Supp.  538,  540,  43  Misc.  Rep.  652. 

"A  'presumption'  is  simply  an  inference 
or  conclusion  logically  deduced  from  known 
data."  It  follows  that,  when  contradictory 
conclusions  are  asserted  as  resulting  from 
the  same  premises,  one  or  the  other  or  pos^- 
bly  both  must  be  erroneous.  Western  Mary- 
laud  R.  Co.  V.  Shivers,  61  AtL  618,  620,  101 
Md.  39L 

'  "Presumption"  Is  a  principle  of  law  by 
which,  for  the  furtherance  and  support  of 
right,  facts  not  established  by  positive  evi- 
dence are  inferred  from  circumstance& 
Where  the  thing  itself  is  unseen  and  un- 
known, in  a  close  sense,  it  may  yet  be  deem- 
ed  seen  and  known  In  the  light  of  the  knowl- 
edge of  mankind  based  on  frequent  ocnir- 
rence  and  found  from  experience  to  be  geDe^ 
ally  accordant  with  truth.  A  pnesomptioL 
therefore,  of  a  rebuttable  character,  such  a^ 
here,  only  remains  in  force  until  repelled  by 
contrary  evidence.  It  follows  that,  when  the 
evidence  is  contrary  to  the  presumption  in- 
voked, the  presumption  itself  cannot  be  laid 
hold  of  for  use  in  administering  justice  in  a 
particular,  case.  Take  a  familiar  lUustia- 
tion:  A  presumption  of  death  arises  under 
certain  circumstances,  on  the  lapse  of  a  glveQ 
period  of  time;  yet  that  presumption  could 
not  be  invoked  by  plaintiff  in  a  case  where 
plaintHTs  evidence  showed  the  man  allTe. 
The  basic  principle  upon  which  presumptions 
are  built  is  philosophically  related  to  tlie 
doctrine  of  Ailth.  "Now  fitlth  is  the  sub- 
stance of  things  hoped  for,  the  evidence  of 
things  not  seen."  Rodan  v.  St.  Louis  Transit 
Co.,  105  S.  W.  1061,  1066,  207  Mo.  882  (quot- 
ing 1  Mat  Presum.  Er.,  Heb.  XI,  1«  g.  ▼.). 

An  instruction  that  where  two  witnesses 
directly  contradict  each  other,  and  the  venc- 
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Ity  of  neither  is  impeached^  ''the  preeamption 
of  tratb  is  in  favor  of  the  witness  who 
swears  affirmatiTely,*'  and  that  the  positive 
testimony  of  a  single  witness  is  entitled  to 
more  weight  than  that  of  two  witnesses, 
equally  credible,  who  testify  negatively,  is 
not  misleading  in  using  the  words  '*presum];>- 
tion  of  truth";  the  word  "presumption** 
meaning  the  act  of  believing,  on  probable  ev- 
idence and  meaning,  the  inference  which  a 
reasonable  person  will,  as  a  rule,  draw  from 
given  circumstances.  Anderson  v.  Horlick's 
Malted  Milk  Co.,  119  N.  W.  342,  345, 137  Wis. 
569. 

"Presumption"  is  a  principle  of  law  by 
which,  for  the  furtherance  and  support  of 
right,  facts  not  established  by  positive  evi- 
dence are  inferred  from  circumstances. 
Schmidt  V.  Missouri  Pac.  Ry.  Co.,  90  S.  W. 
136,  139,  191  Mo.  215,  3  L.  R.  A.  (N.  S.)  196 
(quoting  and  adopting  definition  in  Lynch  v. 
MetropoUtan  St  Ry.  Co.,  20  S.  W.  642,  112 
Mo.  438). 

"'Presumptions*   are   aids  to   reasoning 
and  argumentation  which  assume  the  truth  of 
certain  matters  for  the  purpose  of  some  giv- 
en Inquiry.    They  may  be  grounded  on  gen- 
eral exi>erience  or  probability  of  any  kind, 
or   merely   on   policy   and  convention.     On 
whatever  basis  they  rest,  they  operate  in  ad- 
vance of  argument  or  evidence,  or,  irrespec- 
tive of  it,  by  taking  something  for  granted — 
by  assuming  its  existence.    *    *    *    A  pre* 
siunption  is  in  its  characteristic  features  a 
rule  of  law  laid  down  by  the  judge,  and  at- 
taching to  an  evidentiary  fact  certain  conse- 
quences as  to  the  production  of  evidence  by 
the  opponent    They  are  based  on  their  poli- 
cy upon  the  probative  strength  as  a  matter  of 
reasoning  and  inference  of  the  evidentiary 
fact,  bnt  the  presumption  is  not  the  fftct  it- 
self, nor  the  inference  itself,'  but  the  legal 
conseqnence  attached  to  it"    Vincent  v.  Mu- 
tual Reserve  Fund  Life  Ass'n,  68  Atl.  963, 
966,  77  Conn.  281  (quoting  Thayer,  Ev.  814; 
Lisbon  V.  Lyman,  49  N.  H.  563;    Wigmore, 
Greenleaf,  &v.  i  147). 

PreraaaptioA  on  yresiuiiptioA 

One  "presumption"  cannot  rest  upon  an- 
other. Miller  T.  Northern  Pac.  Ry.  Co.,  118 
N.  W.  344,  846, 18  N.  D.  19,  19  Ann.  Oaa.  1215. 

PRjESmSFTION  OF  FACT 

Tbe  term  "presumption  of  fact"  is  a  mis- 
nomer, and  amounts  to  no  more  than  an  In- 
ference drawn  by  the  Jury.  Modern  Wood- 
men of  America  v.  Klncheloe  (Ind.)  93  N.  £. 
452,  454. 


•«i 


'Fresomptions  of  fact"  are  exclusively 
for  tHe  jury,  to  be  decided  by  the  ordinary 
test  of  human  experience.  Dyer  v.  State,  65 
S.  K.  42«  43,  6  Oa.  Appw  390  (quoting  and  ap- 
proving Kinnehrew  v.  State,  5  S.  E.  69,  80 
6a.  289). 

"A  'presumption  of  fact*  is  a  rule  of  law 
that  a  fact  otherwise  doubtful  may  be  in- 


ferred from  a  fact  which  is  proved.  A  pre* 
sumption  is  an  inference  as  to  the  existence 
of  a  fact,  not  actually  known,  arising  from 
its  usual  or  necessary  connections  with  oth- 
ers, which  are  known.  Presumptions  of  fact 
are  but  inferences  drawn  from  other  facts 
and  circumstances  In  the  case,  and  should  be 
made  upon  common  principles  of  induction. 
Presumptions  of  fact  are  at  best  but  mere 
arguments,  and  are  to  be  Judged  by  the  com- 
mon and  received  tests  of  the  truth  of  propo- 
sitions and  the  validity  of  arguments."  State 
V.  Dodds,  46  S.  E.  228,  231.  54  W.  Va.  289 
(quoting  Lawson,  Presump.  £v.  639,  640). 

"Presumptions  of  fact"  are  but  conclu- 
sions drawn  from  particular  circumstances; 
the  connection  between  them  and  the  sought 
for  fact  having  received  such  sanction  in  ex- 
perience as  to  have  become  recognized  as  Jus- 
tifying the  assumption.  Chicago,  I.  &  L.  Ry. 
Go.  V.  Prltchard,  79  N.  E.  508,  512.  168  Ind. 
398,  9  L.  R.  A.  (N.  S.)  857  (citing  1  Starkie^ 
Ev.  p.  78;  Sutphen  v.  Cushman,  35  UL  186, 
201). 

"Presumptions  of  fact"  are  inferences 
which  enlightened  common  sense  and  experi- 
ence may  draw  from  the  connection,  relation,  , 
and  coincidence  of  facts  and  circumstances 
with  each  other.  If  the  fBct  in  question  nec- 
essarily accompanies,  or  is  usually  associated 
with,  certain  other  facts  and  drcumstances, 
such  associated  facts  and  circumstances  are 
admissible  in  evidence  as  tending  to  prove 
or  affording  the  basis  for  an  inference  of  the 
existence  of  the  disputed  fiict  The  so-called 
'^presumption  of  fact"  must  always  be  drawn 
by  the  trial  court  or  Jury  from  the  evidence, 
and  the  only  ''presumptions  of  fact"  whidi 
the  law  recognizes  are  such  immediate  infer- 
ences as  the  court  or  jury  trying  the  cause 
may  reasonably  draw  from  facts  proved. 
City  of  Indianapolis  v.  Keeley,  79  N.  D.  499, 
503,  167  Ind.  516. 

"Presumptions  of  fact"  are  derived  whol- 
ly and  directly  from  the  circumstances  of  the 
particular  case  by  means  of  the  common  ex- 
perience of  mankind,  without  the  aid  or 
control  of  any  rules  of  law  whatever.  Pitts- 
burgh, C.  &  St  L.  Ry.  Co.  V.  Bennett,  35  N. 
E.  1033,  1039,  9  Ind.  App.  92. 

"Presumptions  of  fact"  are  but  Inference 
es  drawn  from  other  facts  and  circumstanc- 
es in  a  case  and  should  be  made  upon  the 
common  principles  of  induction.  Cohabita- 
tion, having  begun  meretriciously,  will  be 
presumed  to  have  so  continued,  in  the  ab- 
sence of  clear  proof  of  a  subsequent  marriage. 
Dietrich  v.  Dietrich,  112  N.  Y.  Supp.  968, 
972,  128  App.  Dlv.  564  (citing  0*Gara  v.  Bis- 
enlohr,  38  N.  Y.  206). 

The  "presumption  of  death"  is  a  rule  of 
evidence  which  determines  the  sufficiency  of 
certain  facts  to  discharge  the  burden  of 
proof'  from  the  party  on  whom  it  is  placed 
by  the  pleadings.    When  those  facts  appear, 
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the  burden  Is  discharged  until  something  else 
is  disclosed.  A  presnmptlon  of  death  from  a 
long  absence  is  not  an  imperatlTe  rale  of 
law,  where  the  circomstances  of  disappear- 
ance permit  any  different  inference.  Plain- 
tiff sued  upon  a  benefit  certificate.  Her 
testimony  showed  that  the  insured  disap- 
peared more  than  seven  years  before,  and 
that  he  had  not  been  heard  from  since.  It 
appeared  also  that  there  was  a  deficit  in  his 
accounts  as  an  officer  of  the  lodge,  which 
would  have  become  known  on  the  day  fol- 
lowing his  disappearance.  Held,  error  to  in- 
struct the  Jury  that,  if  they  found  that  he 
disappeared  and  had  not  been  heard  of  for 
seven  years,  "then,  in  the  absence  of  any  re- 
butting circumstances,  he  is  presumed  to  be 
dead."  Winter  v.  Supreme  Lodge  K.  of  P., 
69  S.  W.  662,  666,  96  Mo.  App.  1. 

PresnmptloA  of  law  distiasvisliefl 

A  "presumption  of  law"  is  a  rule  of  law 
which  the  court  draws  from  the  requisite 
facts  before  it,  and  it  must  charge  the  Jury 
to  find  in  accordance  therewith,  while  a  pre- 
sumption of  fact  is  an  inference  of  fact 
which  cannot  at  common  law  be  made  with- 
out the  intervention  of  the  Jury.  Mitchell  v. 
Stanton  (Tex.)  139  S.  W.  1033,  1036.  ' 

It  was  argued  that  prior  decisions  of 
the  court  sharply  discriminated  between 
"presumptions  of  law"  and  presumptions  of 
fact,  and  that,  whenever  a  "presumption  of 
fact"  was  given  by  the  court  as  a  "presump- 
tion of  law,"  it  was  error  necessitating  re- 
versal, and  that  the  presumption  of  the  truth 
of  an  admission  against  interest  was  a  "pre- 
sumption of  fact"  and  not  of  law,  but  the 
majority  of  the  court  were  averse  to  modify- 
ing the  rule  announced  in  the  former  cases 
as  against  the  objection  that  the  attempted 
distinction  between  a  "presumption  of  law" 
and  the  so-called  "presumption  of  fact"  is 
often  so  metaphysical,  subtle,  and  shadowy 
as  to  elude  analysis.  Ausmus  v.  People,  107 
Pac.  204,  215,  216,  47  Colo.  167,  19  Ann.  Cas. 
491. 

PBE8UMPTIOH  OF  INHOCEHCE 

"Presumption  of  innocence"  is  an  instru- 
ment of  proof  created  by  law  in  favor  of  one 
accused,  whereby  his  innocence  Is  establish- 
ed until  sufficient  proof  is  introduced  to 
overcome  the  proof  which  the  law  has  creat- 
ed. Bowman  v.  Little,  61  Atl.  1084,  1088, 
101  Md.  273  (citing  Coffin  v.  United  States, 
166  U.  S.  432,  15  Sup.  Gt  394,  39  L.  Ed.  481). 

"Presumption  of  innocence"  in  a  civil 
case,  where  an  officer,  acting  under  process, 
is  charged  with  an  assault,  means  that  it  is 
presumed  that  the  defendant  did  not  commit 
the  act  charged.  McKlnstry  v.  Collins,  56 
Atl.  985,  988;  76  Vt  221  (citing  Bradish  v. 
BUss,  35  Vt  328 ;  Currier  v,  Richardson,  22 
AtL  625,  63  Vt.  620). 

The  "presumption  of  innocence"  is  a  le- 
gal Inference  based  on  the  fact  that  the  ma- 


jority of  men  axe  not  ciimiiials,  and  1b  with- 
out evidence  to  support  it  State  v.  BdUly, 
116  Pac.  481,  482,  85  Kan.  175. 

The  "presumption  of  innocence"  fixes 
the  burden  of  proof  in  the  first  instance,  and 
it  is  not  evidence,  and  does  not  partake  of 
the  nature  of  evidence.  The  presumption  of 
innocence  remains  with  defendant  only  until 
it  is  overcome,  and  does  not  necessarily  re- 
main with  him  throughout  the  whole  of  the 
trial.  Culpepper  v.  State,  111  Pac.  6T9,  680, 
4  Okl.  Cr.  103,  31  L.  B.  A.  (N.  S.)  1106^  140 
Am.  St  Rep.  668. 

An  instruction  that  if,  aft^  eTa  mining 
and  weighing  all  the  evidence  carefully, 
there  is  left  in  the  minds  of  the  Jury  a  lire- 
sumption  of  innocence"  in  favor  of  accused, 
they  should  acquit  was  properly  refused,  as 
a  presumption  of  innocence  is  a  condusioQ 
of  law,  having  no  relation  to  a  condition  of 
mind  produced  by  proot  Gordon  ▼.  State, 
41  South.  847,  849,  147  Ala.  42. 

The  law  presumes  that  one  accused  of 
crime  is  innocent  of  the  crime  charged  in  the 
Indictment  and  of  eveiy  material  act  and 
element  of  the  crime,  and  this  '^resumption 
of  innocence,"  obtains  in  his  favor  until  his 
guilt  has  been  established  by  evidence  beyond 
a  reasonable  doubt  Flohr  v.  Territory,  78 
Pac  565,  573, 14  Okl.  477. 

PBESUMPTIOH  OF  IJkW 

See  Conclusive  Presumption  of  Law. 

A  "presumption  of  law"  is  a  rule  of  law 
that  a  particular  inference  shall  be  drawn 
by  a  court  or  Jury  from  a  particular  drcom- 
stance.  State  v.  Dodds,  46  S.  E.  228,  231, 
54  W.  Va.  289  (citing  Lawson,  Presump.  Ev. 
639,  640). 

"Presumptions  of  law"  are  condusloiu 
and  inferences  which  the  law  draws  from 
given  facts.  Dyer  v.  State,  65  S.  E.  42,  43, 
6  Ga.  App.  390  (quoting  and  adopting  KUme- 
brew  V.  SUte,  5  S.  E.  59,  80  Ga.  239). 

"Presumed  as  a  matter  of  law"  Is  synon- 
ymous with  conclusively  presumed.  Yaugtm 
V.  Glens  Falls  Portland  Cement  Co.,  93  K.  X. 
Supp.  979,  981,  105  App.  Div.  136. 

A  "presumption  of  law"  eatabUahes  a 
certainty.  The  presumption  arlsiiig  trom 
possession  of  recently  stolen  property  is  one 
of  fact  and  not  of  law.  Guilt  may  or  may 
not  be  inferred  from  such  possession,  and 
whether,  under  the  circumstances,  Uie  Infers 
ence  is  sufficient  to  establish  guilt  la  a  ques- 
tion of  fact  for  the  Jury.  And  it  la  error  to 
Instruct  the  Jury  that  possession  of  stolen 
property,  under  the  drcumstanoeBL  was 
prima  facie  evidence  of  guilt  unless  account- 
ed for  by  a  reasonable  explanation.  State  v. 
Hoshaw,  94  N.  W.  873*  874,  89  HInn.  307. 

"Presumptions  of  law**  are  such  Infer- 
ences as  are  warranted  by  the  legal  experi- 
ence of  courts  in  administrating  Justice,  and 
are  usually  founded  iqwa  reaaona  of  public 
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policy  and  social  conTeolenoe  and  safety. 
Some  of  these  presumptions  have  become  so 
well  established  as  to  be  conduslye  as  rules 
of  law,  while  others  are  only  prima  fade 
eTldence,  and  may  be  rebutted.  City  of  In- 
dianapolis ▼.  Keeley,  79  N.  E.  4d9,  508,  167 
IncL  5ia 

"'Presumptions  of  law*  consist  of  those 
roles  which,  in  certain  cases,  either  forbid  or 
dispense  with  any  ulterior  inquiry."     In  a 
prosecullon  for  assault  with  intent  to  kill, 
an  Instruction  that  if  the  jury  believed  be- 
yond a  reasonable  doubt  that  defendant  shot 
hts  wife,  and  cut  her  throat,  as  charged,  the 
natural  consiHiuence  of  such  acts  would  be 
the  wife's  death,  and  that  defendant  was  of 
sound  mind  at  the  time,  then  the  presump- 
tion of  law  was  that  defendant  committed 
such  assault,  with  intent  to  kill  his  wife,  and 
if  the  assault,  under  sudi  circumstances,  was 
committed  with  a  premeditated  design  to  ef- 
fect the  wife's  death,  the  defendant,  being 
sane  at  the  time,  was  guilty,  was  not  erro- 
neous,  as  <;harging  that  defendant's  intent 
arose  as  a  presumption  of  law,  since  the  in- 
struction required,  in  order  to  convict,  that 
the  Jury  **flnd"  that  the  acts  mentioned  were 
done  with  premeditated  design  to  effect  the 
wife's  death,  and  that  the  natural  and  proba- 
ble consequence  of  such  act  was  the  death  of 
the  wife.    Lowe  v.  State,  96  N.  W.  417,  418, 
428,  118  Wis.  641. 

The  phrase  "presumed  to  be  fraudulent 
and  void,"  in  Laws  1903,  p.  249,  c.  80,  regu- 
lating the  sale  of  stocks  of  merchandise  in 
bulk,  and  declaring  that  sales  In  bulk,  made 
without  a  compliance  with  the  act,  shall  be 
"presumed  to  be  fraudulent  and  void,"  only 
raises  a  legal  presumption  of  fraud,  which 
may  be  destroyed  by  rebutting  evidence. 
Williams  v.  Fourth  Nat  Bank  of  Wichita, 
Kan.,  82  Pac.  496,  498,  15  Okl.  477,  2  L.  B.  A. 
(N.  S.)  334,  6  Ann.  Ca&  970. 

Classes 

Presumptions  are  divided  into  two  class- 
es :     Irrebuttable  presumptions,  or  "presump- 
tions of  law,"  and  rebuttable  presumptions, 
or  **presumptlon8  of  fact."     Some  presump- 
tions are  Irrebuttable,  and  proceed  as  an  arbi- 
trary rule  of  law,  to  the  effect  that  a  particu- 
lar  inference  of   fact   shall  necessarily   be 
drawn  from  certain  established  facts.    There 
are    other   presumptions   of    law,   however, 
which  are  rebuttable.     All  presumptions  of 
fact  proceed  from  other  facts  In  proof,  and 
supply  an  omitted  fact  In  accord  with  the  dic- 
tates of  human  experience  on  like  questions, 
and  are  therefore  rebuttable  or  disputable. 
It  is  the  well-established  law  that  a  presump- 
tion of  fact  will  not  be  permitted  to  contradict 
or  overcome  facts  actually  proved.    Sowders 
V.   St-   Louis  &  S.  F.  B.  Co.,  104  S.  W.  1122, 
1123,  127  Mo.  App.  119  (quoting  and  adopting 
I^awson,  Presump.  Ev. ;  16  Gyc.  p.  1073). 

**PreBumptio!ns  of  law"  are  of  two  kinds, 
eouclnslve  and  disputable,  and  the  former 
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are  rules  determining  the  quantity  of  evi- 
dence requisite  to  the  support  of  any  partic- 
ular averment  which  is  not  permitted  to  be 
overcome  by  proof,  while  disputable  presumpL 
tions  are  those  that  may  be  overcome  by 
proof;  but,  in  the  absence  of  opposing  evi- 
dence, the  law  will  infer  the  existence  of  one 
fact  from  the  proved  existence  of  another. 
Modem  Woodmen  of  America  v.  Ellncheloe 
<Ind.)  98  N.  JQ.  462,  468. 

FBESUMPTIOH    OF    USOAXi    KHOWI^ 
EDGE 

The  maxim,  "Every  one  is  presumed  to 
know  the  law,"  does  not  obtain  literally  and 
generally ;  it  is  limited  by  the  reason  for  the 
rule,  viz.:  To  prevent  violators  of  the  Crim- 
inal Code  from  escaping  punishment  on  the 
ground  of  Ignorance  of  the  law  and  violators 
of  private  rights  escaping  liability  for  actual 
loss  thereby  inflicted  on  such  ground.  Topo- 
lewBki  V.  Plankinton  Packing  Co.,  128  N.  W. 
564,  661,  148  Wis.  62. 

PBE8UMPTIVE  EVIDEKOE 

"Presumptive  evidence"  authorizes  but 
does  not  require  conviction.  People  v.  De- 
luce^  86  N.  E.  1080,  1082,  237  III.  641,  647. 

Although  the  term  "presumptive  evi- 
dence of  guilt,"  as  applied  to  a  certain  state 
of  facts,  may  perhaps  sometimes  indicate  no 
more  than  that  the  facts  refwred  to  may 
be  considered  by  the  Jury  as  evidence  from 
which  guilt  may  be  inferred  as  a  matter  of 
fact,  and  not  as  a  matter  of  law,  yet  it  is 
always  unwise,  in  giving  the  jury  instruc- 
tions as  to  the  evidence,  to  say  that  from 
any  particular  fact  a  presumption  of  guilt 
arises.  The  question  of  guilt  is  one  to  be 
determined  by  the  jury  on  all  the  facta 
State  V.  Poe,  96  N.  W.  687,  691,  128  lowfty 
118,  101  Am.  St  Rep.  807. 


BOBAHT 

A  "presumptive  grant"  is  a  grant  of  a 
highway  implied  by  law  because  of  public 
user,  and  it  cannot  be  broader  than  the  user. 
Meade  v.  City  of  Topeka,  88  Pac  674,  676, 
75  Kan.  61. 

PRETEND 

* 

PRETENDED  DEED 

A  "pretended  deed"  is  a  deed  apparently 
and  prima  fade  valid.  Jones  v.  Hubbard^ 
90  S.  W.  1137,  1141,  198  Mo.  147. 


See  False  Pretense. 

PRETERMITTED 

The  word  "pretermitted,"  according  to 
Webster,  means  **to  pass  by,"  "to  omit,"  "to 
disregard."  Where  testator  provided  that 
after-born  children  should  share  in  such  per- 
sonal property  as  was  not  bequeathed  to  hls- 
wife,  such  af tec-bom  children,  were  not  pie^ 
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termltted,  within  Ky.  St  1903,  {  4848,  enti- 
tling "pretermitted"  children  to  such  a  share 
as  they  would  have  taken  had  testator  died 
Intestate,  and  this  though  testator  left  lit- 
tle or  no  personal  property.  Porter  y.  Por- 
ter's Ex»r,  86  S.  W.  546,  547,  120  Ky.  302. 

PBETERMITTED  DEFENSE 

Where  a  defendant,  in  an  action  to  re- 
cover the  penalty  for  the  maintenance  of  an 
existing  fence  encroaching  on  a  highway, 
fails  to  avail  himself  of  the  defense  of  title 
to  land  where  the  fence  is  located,  such  de- 
fense has  become  what  ia  called  a  "preter- 
mitted defense,"  to  which  equity  will  not 
listen  as  a  ground  for  affirmative  relief,  and 
he  is  not  entitled  to  maintain  a  suit  in  equity 
to  restrain  the  supervisors  from  removing  a 
contemplated  fence,  to  be  located  on  substan- 
tially the  same  ground.  Swenues  v.  Sprain, 
07  N.  W.  511,  512,  120  Wis.  68. 

PRETEXT 

The  word  "pretext,"  in  Wilson's  Rev. 
ft  Ann.  St.  1903,  §  3407,  punishing  any  person 
who  shall  give  away  on  any  pretext  intoxi- 
cating liquors  without  having  obtained  a  li- 
cense therefor,  means  any  subterfuge  or  col- 
orable transaction  by  which  liquor  may  be 
disposed  of,  and  it  is  not  the  intent  of  the 
statute  to  make  a  simple  act  of  giving  away 
intoxicating  liquors  a  crime  without  refer- 
ence to  the  circumstances,  necessities,  or  con- 
ditions attending  the  giving,  and  the  giving 
of  liquors,  unaccompanied  by  any  intention 
to  evade  the  law,  is  not  necessarily  a  crime, 
and  an  information  charging  the  offense 
must  state  the  pretext  under  which  the  gift 
was  made,  so  that  accused  may  know  what 
offense  he  ia  required  to  defend  against 
Weston  V.  Territory,  08  Pac.  860,  361,  1  Okl. 
Or.  407. 

PREHY 

The  adverb  "pretty"  means  'In  some  de- 
gree, moderately,  considerably,  rather,  less 
emphatic  than  very;  as,  I  am  pretty  sure  of 
the  fact"  Nelms  v.  State,  51  S.  E.  588,  123 
6a.  575  (quoting  and  adopting  definition  in 
Webst  Diet). 

PREVAILING 

A  resolution  adopted  by  a  city  council 
I)ending  a  dispute  with  a  street  railroad  com- 
pany as  to  its  franchise  rights  with  req;iect 
to  fares,  etc.,  on  certain  streets,  which  per- 
mitted the  company  to  continue  operations 
from  time  to  time  "upon  the  same  terms  and 
conditions  now  prevailing  In  the  city,  wheth- 
er due  to  contract  agreement  or  not,"  though 
made  when  the  city  knew  that  the  company 
was  collecting  extra  fares  on  certain  lines 
which  were  without  the  city  limits  when  the 
franchises  for  such  lines,  which  authorized 
extra  fai68»  were  granted,  did  not  xeeogniie 


the  company's  right  to  charge  extra  fares 
on  such  lines;  the  word  '^prevailing"  having 
no  technical  meaning  and  as  used  signifying 
that  which  is  common,  in  operation,  orpieTa- 
lent,  while  the  words  '^terms'*  and  "condi- 
tions** mean  the  propositions  and  limitations 
which  comprise  the  agreement  and  govern 
the  parties,  defining  their  obligations,  and,  is 
applied  to  an  ordinance  giving  a  franchise, 
signifying  the  boundary,  Umit  or  extent  of 
the  grant  City  of  Detroit  v.  Detroit  United 
Ky.,  139  N.  W.  56,  5G,  173  Mich.  314. 

PBEVAILIHO  PARTT 

Where,  in  an  action  to  establish  a  hen 
on  a  chattel  in  favor  of  plaintiff,  to  the  total 
exclusion  of  a  warehouseman's  lien  in  fa- 
vor of  defendant,  defendant's  lien  for  a  por- 
tion of  his  charges  was  sustained,  plaintiff 
was  not  entitled  to,  costs,  as  being  the  *l>re- 
vailing  party,**  within  Municipal  Court  Act 
Laws  1002,  p.  1584,  |  330,  awarding  cosU  tD 
the  prevailing  party  In  the  Municipal  Court 
Singer  Mfg.  Co.  v.  Becket,  85  N.  Y.  Supp.  39t 
392. 

A  person  appearing  and  filing  with  po*- 
mlssion  of  the  court  a  motion  to  dismiss  the 
action  becomes  thereby  a  party,  and  if  his 
motion  is  sustained,  and  action  dismiased, 
he  is  the  "prevailing  party,**  and  is  entitied 
to  costs,  under  Rev.  St  1883,  c.  82,  |  ISa 
Thomas  v.  Thomas,  56  AtL  651,  653,  96  Me 
184. 

Plaintiff  was  the  "prevailing  party,** 
within  Acts  1821,  c  59,  giving  costs  to  the 
prevailing  party,  where  he  recovered  Judg- 
ment in  the  court  of  common  pleas  for  near- 
ly $200,  though  on  appeal  he  got  only  $31. 
Polleys  V.  Smith,  10  Me.  69,  71. 

Where,  in  an  action  on  a  note,  defend- 
ant sought  to  defeat  any  recovery  on  the 
ground  that  the  payee  had  sold  collaterals 
for  more  than  enough  to  pay  the  note,  and 
the  court  allowed  plaintiff  a  recovery,  deteid- 
ant  was  not  the  "prevailing  party"  in  whose 
favor  costs  are  taxable.  Swofford  Bros.  Dry 
Goods  Co.  V.  Randolph,  132  S.  W.  255,  226. 
261,  151  Mo.  App.  385. 

Under. Rev.  Laws,  c.  203,  |  1,  providing 
that  in  civil  actions  the  ^'prevailing  party^ 
shall  recover  costs,  the  prevailing  party  is 
the  one  in  whose  favor  the  judgment  is  entei^ 
ed,  although,  in  the  course  of  the  proceed- 
ings, he  made  certain  claims  upon  whldi 
he  was  held  not  entitled  to  recover,  and  as 
to  which,  though  not  otherwise,  the  other 
party  prevailed.  Smith  ▼.  Wens,  73  N.  B. 
651,  653,  187  Mass.  421. 

There  can  be  but  one  prevailing  party  in 
an  action  at  law  to  recover  a  money  Judg- 
ment, and  though  each  party  wins  as  to  same 
Issues,  and  as  to  such  Issues  prevails,  the  one 
in  whose  favor  the  verdict  compels  a  jud^ 
ment,  or  who  in  the  end  secares  the  most 
points,  is  the  ^'prevailing  partgr"  or  wtDDtf; 
who,  under  Rev.  St  1899,  i  1M7  (Ann.  8L 
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1906,  p.  1174)»  In  all  civil  actions  is  entitled 
to  recover  his  costs,  **except  in  those  cases 
in  which  a  different  provision  is  made  by 
law."  Ozias  v.  Haley,  125  S.  W.  566, 141  Mo. 
App.  637. 

A  judgment  abating  an  appeal  rendered 
on  a  plea  in  abatement  is  a  determination  of 
an  issoe  in  favor  of  the  pleader,  and  dispos- 
es of  a  pending  cause,  and  makes  the  pleader 
the  "prevailing  party"  and  entitled  to  costs 
under  Gen.  St.  1002,  §  4840,  authorizing  costs 
to  the  prevailing  party.  An  order  erasing 
on  motion  an  appeal  to  the  Supreme  Court  of 
Errors  for  want  of  jurisdiction  apparent  on 
the  record  does  not  carry  costs  under  Gen. 
St  1002,  I  4840,  authorizing  costs  to  the  pre- 
vailing party.  Sisk  v.  Meagher,  74  AtL  880, 
82  Conn.  483. 

A  stipulation  that  an  action  in  which 
defendant  prayed  affirmative  relief  shall  be 
submitted  upon  an  agreed  statement  of  facts, 
and  that  if  the  defendant  ''prevails"  a  cer- 
tain judgment  shall  be  rendered,  does  not 
prevent  the  plaintiff  from  having  a  dismissal 
without  prejudice,  in  which  case  the  defend- 
ant, though  obtaining  judgment,  will  not  have 
prevailed  within  the  meaning  of  the  stipula- 
tion. Steele  v.  Dye,  106  Pac.  700,  702,  81 
Kan.  286. 

Under  Rem.  ft  Bal.  Code,  §  476,  the  pre- 
vailing party  is  entitled  to  costs,  the  **pre- 
vailing  party"  being  regarded  as  that  party 
only  who  has  an  affirmative  Judgment  render- 
ed in  his  favor  on  the  entire  case;  hence 
where  suit  was  brought  on  three  money  de- 
mands, and  defendant  showed  a  balance  due 
him  on  one  cause  of  action,  but  the  plaintiff 
showed  a  greater  balance  due  him  on  the 
other  two,  the  plaintiff  was  entitled  to  costs. 
Empire  State  Surety  Co.  of  New  York  v. 
Moran  Bros.  Co.,  127  Pac  1104,  1107,  71 
Wash.  171. 

Where  defendant  in  a  proceeding  to  fore- 
close a  mechanic's  lien  offered  judgment 
against  him  for  a  certain  amount  and  ac- 
crued costs,  plaintiff  who  succeeded  in  re- 
versing a  judgment  for  defendant,  but  who 
obtained  no  more  favorable  judgment  than 
such  offer,  accomplished  nothing  subsequent 
thereto,  and  was  not  the  "prevailing  party," 
and,  as  It  was  his  wrongful  act  in  refusing 
the  offer  that  made  the  judgment  from  which 
he  appealed  necessary,  he  was  not  entitled  to 
costs  on  appeal.  Burnett  &  Johnson  v.  Senn, 
76  S.  B.  820,  821,  03  S.  C.  316. 

Where,  on  foreclosure  of  a  mechanic's 
lien,  plaintiffs  claimed  J$801,  and  rejected  an 
offer  for  $500,  and  finally  recovered  $585, 
they  are  the  "prevailing  party,"  within  Lien 
Law  (ConsoL  Laws  1000,  c  33)  |  53,  entitled 
to  costs,  in  the  discretion  of  the  court.  Sal- 
erno V.  Vogt,  138  N.  X.  S.  664,  665,  78  Misc. 
Rep.  64. 

PRJBVAIUNO  BATE  OF  WAGES 

The  expression  "prevailing  rate  of  wa- 
ges," In  Laws  K.  T.  1807,  c.  415,  as  amended 


by  Laws  1800,  cc,  102,  567,  requiring  mu- 
nicipal corporations  to  pay  employes  the 
"prevailing  rate  of  wages,"  does  not  mean 
the  wages  paid  by  the  municipality  itself,  but 
the  market  tate,  or  the  rate  generally  prevail- 
ing in  the  locality  for  similar  services  to 
those  performed  by  the  classes  of  employ^ 
enumerated  in  the  statute.  Ryan  v.  City  of 
New  York,  70  N.  Y.  Supp.  500,  603,  78  App. 
Div.  134  (dissenting  opinion  of  Laughltn,  J.>. 

PREVENT 

8ee  Not  to  Be  Prevented;   Unavoidably 
Prevented. 

The  word  "prevent,"  in  a  complaint 
alleging  that  defendant,  operating  a  railroad, 
negligently  failed  to  use  safe  and  sufficient 
spark  arresters  or  other  proper  appliances  on 
Its  engloe  to  "prevent"  the  emission  of 
sparks,  is  used  In  the  s^ise  of  hinder,  check, 
or  retard.  Lake  Erie  A  W.  K.  Co.  ▼.  McFall, 
70  N.  E.  400,  402, 166  Ind.  574. 

By  the  word  "prevented,"  as  used  1» 
Bankr.  Act,  |  67b,  providing  that  whenever  a 
creditor  is  prevented  from  enforcing  his 
rights  as  against  a  lien  created  or  attempted 
to  be  created  by  his  debtor,  who  afterwards 
becomes  a  bankrupt,  the  trustee  of  the  estate 
of  such  bankrupt  shall  be  subrogated  to  and 
may  enforce  such  rights  of  such  creditor  for 
the  benefit  of  the  estate,  is  meant  prevented 
by  the  supervening  of  bankruptcy  proceed- 
inga  In  re  Doran,  154  Fed.  467,  471,  83  C. 
C.  A.  265. 

PREVENTIVE  DEATH 

The  word  "preventive,"  as  used  in  Civ. 
Code  1805,  |  2118,  declaring  that  death  by 
the  hands  of  Justice,  either  punitive  or  pre- 
ventive, releases  the  insurer  from  the  obliga- 
tion of  his  contract,  refers  to  a  Idlllng  by  an 
authorized  officer,  or  a  private  person  stand- 
ing for  the  time  being  in  the  attitude  of  a 
public  officer.  Even  though  the  killing  by 
the  husband  of  the  paramour  of  the  wife  be 
under  such  circumstances  that  the  law  would 
class  the  act  as  justifiable  homicide,  such 
killing  is  not,  at  the  hands  of  justice,  either 
punitive  or  ''preventive."  Supreme  Lodge  K» 
P.  V.  Crenshaw,  58  S.  E.  628-620,  120  Ga. 
105,  13  L.  R.  A.  (N.  S.)  258,  121  Am.  St.  Bep. 
216, 12  Ann.  Cas.  307. 

PBEVENTIVE  INJUNCTION 

"A  mandatory  injimction  compels  affirm- 
ative performance,  while  a  'preventive  in- 
junction* restrains  the  commission  of  an  act" 
Carver  v.  San  Pedro,  L.  A.  A  S.  U  H.  Co., 
151  Fed.  334,  338. 

*•  'Preventive  injunctions'  necessarily  op- 
erate upon  unperformed  and  unexecuted 
acts."  Bates  v.  Hastings,  108  N.  W.  1005^ 
1007,  145  Mich.  574, 
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PREVIOUS 

PBEVIOUS  CHASTE  CHARACTER 

"It  is  held  that,  tinder  charges  of  seduc* 
tion,  the  words  'of  previous  chaste  character* 
mean  what  a  woman  really  is,  not  what  she 
is  reputed  to  be."  They  mean  "actual  per- 
sonal virtue,  in  distinction  from  good  reputa- 
tion, and  therefore  a  single  act  of  illicit  con- 
nection may  be  shown."  "The  subsequent 
sexual  intercourse  between  the  parties, 
brought  about  by  the  repetition  of  the  same 
promise,  cannot  be  deemed  seduction,  where, 
under  the  statutory  definition  of  that  crime, 
it  is  necessary  that  the  female  shall  be  of 
previous  chaste  character."  Hatton  v.  State, 
46  South.  708,  709,  92  Miss.  651  (citing  60  Am. 
St  Hep.  597,  notes;  Lyons  v.  State,  52  Ind. 
427;  People  v.  Nelson,  46  N.  B.  1040,  153  N. 
Y.  90,  60  Am.  St.  Rep.  592). 

Under  a  statute  providing  that  any  un- 
married man  seducing  any  unmarried  female 
of  "previous  chaste  character"  shall  be  guilty 
of  a  misdemeanor,  a  woman  was  not  necessa- 
rily not  "chaste"  because  she  had  previously 
had  illicit  intercourse  with  defendant  be- 
cause of  her  affection  for  him  and  her  trust 
in  his  faith.  If  she  had  previously  had  illic- 
it intercourse  with  other  men,  and  had  made 
a  reformation  on  principle,  the  law  wUl  even 
then  protect  her  and  punish  her  seducer. 
State  V.  Timmens*  4  Minn.  325,  334  (GiL  241, 
250). 

In  a  prosecutio|i  for  having  sexual  inter- 
course with  a  female  under  18  years  of  age 
not  accused's  wife  and  of  previous  chaste 
character,  accused  cannot  attack  the  charac- 
ter of  the  female  for  chastity  by  proof  of  her 
general  reputation,  but  he  may  prove  any 
specific  act  indicating  a  want  of  chastity  on 
her  part;  the  real  issue  being,  not  her  repu- 
tation, but  her  actual  virtuous  character  pri- 
or to  the  intercourse.  Hast  v.  Territory,  114 
Pac.  261,  265,  6  OkL  Or.  162. 

Under  Benu  &  Bal.  Code,  f  2436,  punish- 
ing one  who  has  sexual  Intercourse  with  any 
female  child  over  15  and  under  18  years  of 
age,  and  of  previously  chaste  "character," 
the  words  "previously  chaste  character^' 
mean  only  an  actual  physical  condition,  as 
distinguished  from  a  chaste  state  of  mind; 
and  lack  of  chastity  in  prosecutrix  cannot  be 
proved,  except  by  specific  acts  of  unchastity ; 
evidence  of  general  reputation  for  lack  of 
chastity  being  inadmissible.  State  v.  Work- 
man, 119  Pac.  T51,  66  Wash.  292. 

The  word  "previous,"  within  a  statute 
making  it  an  offense  to  seduce  a  female  of 
"previously  chaste  character,"  refers  "to  a 
period  terminating  immediately  previous  to 
the  conmiencement  of  accused's  guilty  con- 
duct." State  V.  Dacke,  109  Pac.  1050,  1052, 
59  Wash.  238,  30  L.  R.  A.  (N.  S.)  173  (quoting 
and  adopting  a  definition  in  Carpenter  v. 
People  [N.  Y.]  8  Barb.  603). 


''Chaste  character,**  in  connection  with 
seduction,  does  not  mean  reputation,  but  ac> 
tual  personal  chastity.  A  woman  wlio  has 
been  at  some  time  in  her  life  unchaste,  bat 
who  has  reformed  and  acquired  the  virtue 
of  chastity,  is  then  a  female  of  "previous 
chaste  character,"  within  Rev.  Laws  1905,  f 
4931.  State  v.  Preuaa,  127  N.  W.  438^  438; 
112  Minn.  108. 

FBJSVIOU8  BEOSASE 

Testatrix  devised  a  resfdnaiy  estate  la 
trust  to  pay  the  income  to  her  bvotbers  for 
Uf e  and  survivor,  with  r^uindtf  to  tbe  issue 
of  one  of  them,  and  provided  tbat,  on  the 
death  of  the  brothers  leaving  no  Issoe  "then 
living,"  the  "then  remaining^  property  should 
be  divided  into  three  parts,  one  part  to  be 
divided  equally  between  three  cousins,  the 
children  of  an  uncle^  one  part  to  be  divided 
equally  between  two  cousins,  the  children  of 
an  aunt,  and  one  part  to  an  unde,  and,  ia 
case  of  the  "previous  decease'*  of  ^ther  of 
the  cousins  or  of  the  unde  leaving  isso^  the 
share  of  the  deceased  should  be  paid  to  such 
issue  by  right  of  representation*  and,  if  there 
were  no  issue  "then  living,"  the  share  should 
be  divided  equally  among  the  sorvivora  of 
the  cousins  and  the  unde,  or  the  Whole  to 
the  survivor  of  them.  The  last  surviving 
brother,  both  of  whom  died  without  issoe, 
survived  a  cousin,  a  child  of  the  aunt,  who 
died  leaving  no  ifieue,  and  the  uncle  leaviog 
two  daughters.  Held,  that  the  words  "then 
living,"  "then  remaining,"  and  '^previous  de- 
cease" referred  to  the  period  of  distributioo. 
and  testatrix  intended  that  the  survivors 
should  be  ascertained  at  the  period  of  dis- 
tribution, and  the  share  of  the  deceased  cous- 
in must  be  divided  equally  between  the  four 
surviving  cousins,  to  the  exclusion  of  the 
children  of  the  deceased  uncle.  Hall  t.  Hall, 
95  N.  E.  788,  789,  209  Mass.  350. 

PBxrvioTrs  ihbebtedhsss 

Under  a  policy  of  credit  insurance  mak- 
ing the  experience  of  the  insured  in  dealing 
with  its  customers  a  basis  of  credit,  and  pro- 
viding that  the  highest  "previous  indebted- 
ness" shall  be  taken  as  an  experience  which 
will  Justify  the  indemnified  in  again  extaid- 
ing  credit  to  an  old  customer,  an  indebtedness 
which  has  not  been  paid  could  not  be  called 
a  "previous  indebtedness,'*  but  would  be  a 
present  indebtedness,  and  an  expoienoe 
which  would  justify  a  creditor  in  again  ex- 
tending credit  to  a  debtor  must  be  a  satisfac- 
tory experience,  and  no  exi)erienoe  could  be 
said  to  be  satisfactory  unless  the  goods  sold 
were  paid  for.  Philadelphia  Casualty  Ool 
V.  Cannon  &  Byers  Millinery  Co.,  118  S.  W. 
1004, 1006, 133  Ky.  745. 

PREVIOUS     INDOBSSMEim     OVJUU 
AITTEED 

An  indorsement  on  a  note  "previoas  in- 
dorsements guaranteed"  was  only  a  guaranty 
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of  the  gentilneness  of  a  preyious  Indotsement, 
aod  did  not  render  the  indorser  Uable  on  the 
note.  Johnston  v.  Schnabaum,  IQO  S.  W. 
U63,  1164,  86  Ark.  82,  17  L.  R.  A.  (N.  S.) 
838, 15  Ann.  Cas.  876. 

PREVIOUS  T£AB 

The  statutory  limitation  on  the  power 
of  the  connty  board  to  contract  for  bridge 
building  to  cost  a  sum  not  greater  than  the 
amount  of  money  on  hand  in  the  county 
bridge  fund  derived  from  a  levy  of  "previous 
years'*  and  two-thirds  of  the  levy  of  the  "cur- 
rent year"  gives  no  authority  to  the  board  to 
take  into  account  the  levy  of  the  "current 
calendar  year"  prior  to  the  making  of  such 
levy.  Until  it  is  made,  there  is  no  "levy  of 
the  current  year."  Ordinarily  the  terms 
this  year/'  'the  current  year,"  or  "the  pre- 
vious year"  mean  in  each  instance  the  calen- 
dar year  in  which  the  event  under  discussion 
took  place  and  the  one  before  it,  but  the  Leg- 
islature did  not  have  this  meaning  in  putting 
the  words  into  this  statute.  Clark  ▼.  Lancas- 
ter County,  96  N.  W.  6»3,  5d9,  69  Neb.  717. 

PBEVIOU8I.Y  A8CEBTAIHED  BT  ULW 

Where,  after  the  commission  of  an  alleg- 
-ed  crime  in  a  federal  district,  the  division  of 
the  district  in  which  it  was  committed  is 
changed  by  the  creation  of  a  new  division 
therefrom,  the  district  as  "previously  ascer- 
tained by  law,"  within  the  meaning  of  the 
sixth  constitutional  amendment,  which  con- 
stitutes the  vicinage  from  which  the  jury 
must  be  drawn  for  the  trial  of  the  accused, 
comprises  the  division  as  it  stood  before  the 
change.  United  States  v.  Greene,  146  Fed. 
776. 

PREVIOUSLY  DIED 

Where  testator  gave  the  remainder  to  the 
issue  of  his  two  daughters,  naming  each,  and 
to  his  three  sons,  naming  each,  "or  to  the  is- 
sue of  either  of  said  sons,  if  they  shall  have 
previously  died  leaving  issue,"  he  evidently 
meant  by  the  word  "previously"  a  death  dur- 
ing the  continuance  of  the  trust,  and  not  dur- 
ing his  own  life.  Until  the  trust  ended  he 
did  not  intend  that  his  residuary  estate 
sbould  vest  so  that  it  could  be  sold  and 
squandered.  People's  Trust  Co.  v.  Flynn, 
80  N.  B.  1098,  1101, 188  N.  Y.  386. 

PRICE 

See  Billed  Prices;  Contract  Price;  Cost 
Price;  Current  Market  Price;  Fair 
and  Reasonable  Price;  Fair  Price; 
Inadequate  Price;  Long  Price;  Market 
Price ;  Present  Prices;  Purchase  Price ; 
Quotation  of  Prices ;  Reasonable  Price ; 
Satisfactory  Price;  Short  Price; 
Wholesale  Price. 

"Price"  primarily  signifies  the  sum  which 
tlie  seller  will  receive  in  exchange,  and  im- 
plieii  a  mental  operation  requiring  the  exer- 


cise of  memory  and  calculation,  and  the 
term  "price  scaled*  would  not  be  free  from 
objection  if  appropriated  as  a  trade-mark. 
Computing  Scale  Co.  v.  Standard  Computing 
Scale  Co.,  118  Fed.  966,  969,  55  a  C.  A.  469. 

The  word  "price,"  in  the  rule  that  a 
court  of  equity  will  not  extend  its  aid  except 
on  equitable  terms  imposed  as  the  "price*'  of 
the  decree,  means  the  thing  exacted  of  one 
party  and  given  to  the  other  in  order  to  do 
equity.  State  ex  rel.  Heddens  v.  Rusk,  139 
S.  W.  199,  208,  236  Mo.  201. 

The  balance  of  account  between  a  debtor 
and  creditor  is  not  the  "price"  of  the  prop- 
erty accepted  in  settlement  thereof,  as  that 
word  is  used  in  an  ordinary  purchase  and 
sale.  It  is  more  nearly  correct  to  say  that 
the  property  is  the  price  of  the  settlement, 
and  if,  for  any  reason,  the  x>arty  making  the 
delivery  has  good  ground  for  repudiating  the 
settlement  so  made,  the  utmost  of  bis  re- 
covery will  be  the  property  itself  or  its  fair 
market  value.  Johnson  v.  Saum,  114  N.  W. 
618,  619,  137  Iowa,  138. 

Where  plaintiff  agreed  to  sell  defendant 
his  interest  in  certain  railroad  land  for  $260 
and  a  further  sum  of  $48.30,  and  to  lend 
defendant  and  another  $100,  and  defendant 
promised  to  pay  $260,  and  that,  if  he  left  be- 
fore paying  that  amount,  the  property  should 
go  to  plaintiff  when  he  paid  the  "price  of  the 
land"  that  defendant  bought  from  the  rail- 
road for  $51.60,  the  price  of  the  land  referred 
to,  if  not  uncertain,  may  be  considered  as 
including  not  only  the  $51.60  paid  to  the 
railroad  company  but  also  the  $48.30  paid  to 
plaintiff,  together  with  defendant's  written 
promise  to  pay  the  $250,  so  that  plaintiff,  on 
a  tender  of  $61.60,  was  not  entitled  to  a 
reconveyance.  Raymond  v.  Laboudigue,  84 
Pac.  189,  190,  148  Cal.  69L 

As  rent 

See  Rent 

As  Tmlne 

The  word  "price"  is  not  synonymous 
with  "value,"  the  primary  meaning  of  the 
latter  word  being  "worth,"  but  "market  val- 
ue" and  "market  price"  are  frequently  used 
alike.  Chicago,  K.  ft  W.  R.  Co.  v.  Parsons, 
32  Pac.  1083,  1084,  61  Kan.  408. 

Though,  strictly,  "price"  tokens  agree- 
ment on  a  value  by  parties  in  interest,  while 
"value"  is,  as  a  rule,  the  general  estimate 
of  the  pecuniary  equivalent  of  the  subject  of 
inquiry,  the  terms  "worth,"  "price,"  and  "val- 
ue" may  be  treated  as  synonymous  in  deter- 
mining the  damages  for  breach  by  the  buyer 
of  a  contract  of  sale.  Scruggs  &  Echols  v. 
Riddle,  54  South.  641,  645,  171  Ala.  360. 

Under  defendant's  contract  to  pay  plain- 
tiff, on  sale  of  a  mine,  a  part  of  the  net  price 
received,  plaintiff  is  entitled  to  such  propor- 
tion of  the  stock  of  a  company  for  which  it 
is  sold,  as  "price'*  does  not  necessarily  mean 
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yaltie  in  money.  Kin&rd  v.  Jordan,  101  Pac 
696,  6d8,  10  Cal.  App.  219  (dUng  6  Words 
and  Phrases,  p.  6547). 

PRICES     CURREIIT     AND     COMMEIU 
CIAL  LISTS 

Circular  letters  sent  out  at  different 
times  by  the  secretary  of  a  cotton  seed  as- 
sociation, containing  the  prices  of  cotton  seed 
oiU  are  not  "prices  current  and  commercial 
Usts,"  within  Code  1896,  |  1810,  providing 
that  ''prices  current  or  commercial  Usts" 
printed  at  any  commercial  mart  are  presump- 
tive evidence  of  the  value  of  any  merchandise 
specified  therein,  and  a  witness  should  not 
be  permitted  to  examine  them  and  testify 
from  them  as  to  the  prices  of  cotton  seed 
oil.  Kentucky  Refining  Co.  t.  Conner,  39 
South.  728,  729,  145  Ala.  664  (citing  Tyson  v. 
Chestnut,  24  South.  73,  118  Ala.  387). 

PBIOES  F.  O.  B. 

The  language  "prices  f.  o.  b."  is  not  syn- 
onymous with  "delivery  f.  o.  b."  nor  with 
"f.  o.  b.*'  standing  by  itself.  A  contract 
whereby  a  coal  company  agreed  to  furnish  to 
defendant  all  the  coal  that  might  be  required 
by  the  latter  for  the  use  of  an  illuminating 
company  *'6f  Detroit,"  for  certain  purposes 
at  "the  following  'prices  f.  o.  b.*  Michigan 
Central  Railroad,"  to  wit,  etc.,  required  the 
delivery  of  the  coal  on  the  track  of  such  rail- 
road company  at  Detroit  Detroit  Southern 
R.  Co.  V.  Malcolmson,  107  N.  W.  915,  916,  144 
Mich.  172, 115  Am.  St  Rep.  390. 

PRIMA  FACIE 

"Prima  facie"  means  at  first  view,  and 
so  the  statement  that  flight  Is  a  circumstance 
which  prima  facie 'is  an  indication  of  guilt 
means  nothing  more  than  that  at  first  view 
flight  suggests  guilt.  State  v.  Richards,  102 
N.  W.  439,  441,  126  Iowa,  497. 

"Prima  facie"  just,  reasonable,  and  cor- 
rect in  section  22,  art.  9  (section  235,  Bunn's 
Ed. ;  Snyder's  Ed.  p.  259),  of  the  Constitudon, 
is  a  presumption  arising  upon  the  finding  of 
the  Corporation  Commission  that  the  order 
based  upon  such  facts  is  presumed  on  appeal 
in  this  court  to  be  just,  reasonable,  and  cor- 
rect, subject  to  be  overcome  or  rebutted  by 
the  facts  in  the  record  as  weighed  and  found 
by  this  court  in  reviewing  the  same.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  State,  100  Pac.  11, 
15,  16.  23  Okl.  210,  21  L.  R.  A.  (N.  S.)  908. 

The  term  "prima  facie,"  in  relation  to 
assignments  of  salary,  is  equivalent  to  the 
word  apparent.  State  ex  reL  State  Bank  v. 
Bastings,  15  Wis.  75,  84. 

PBIMA  FACXS  OASE 

**A  *prima  fade  case^  Is  that  which  is 
received  or  continues  until  the  contrary  is 
shown."  Gilpin  v.  Missouri,  K.  A  T.  Ry.  Co., 
94  S.  W.  869,  871,  197  Mo.  819;  McCombs  v. 
State,  99  &  W.  1017,  1018,  50  Tto.  Or.  R. 


400,  9  L.  B.  A.  (N.  S.)  1036,  123  Am.  St  B^ 
855,  14  Ann.  Cas.  72. 

"A  'prima  fade  case*  is  one  which  is  es- 
tablished by  evidence  and  can  be  overthrown 
only  by  rebutting  evidence  adduced  on  the 
other  side."  Gilpin  v.  Missouri,  K.  &  T.  Rj. 
Co.,  94  S.  W.  869,  871,  197  Mo.  319  (quoUog 
2  Abb.  Law  Diet  312). 

A  "prima  fade  case"  ia  only  evidence, 
stronger  than  ordinary  proof,  which  the 
party  against  whom  it  is  raised  is  not  bound 
to  overthrow  by  the  greater  weight  of  evi- 
dence^ but  which,  if  he  fails  to  introduoe 
proof  to  overcome  it,  will  be  sufficient  to 
sustain  an  adverse  verdict,  though  not  con- 
clusive. Brock  V.  Metropolitan  Life  Ina.  Co^ 
72  S.  m  213,  215,  156  N.  C.  112. 

The  filing  of  an  aflldavit  of  foigeiT 
against  a  docament  casts  on  the  party  daim- 
ing  thereunder  the  burden  of  proving  Us 
execntion  as  at  conunon  law,  so  that,. when 
the  party  claiming  under  it  baa  "prima  fade** 
established  the  inatmment,  the  attacking 
party  may  proceed  to  sustain  the  plea  of  m» 
est  factum  by  any  lawful  testimony.  Crosby 
y.  Ardoin  (Tex.)  145  S.  W.  700,  713  (dtisc 
6  Words  and  Phrases,  p.  5549). 

FBIMA  FAOXE  SSVIDEHCE 

"Trima  fade  evidence*  of  a  fact  is 
such  evidence  as  in  the  judgmoit  of  the  lav 
is  sufficient  to  establish  the  fact,  and,  if  not 
rebutted,  remains  sufficient  for  that  pai- 
pose."  Gilpin  v.  Missouri,  K.  &  T.  By.  Co, 
94  S.  W.  869,  871,  197  Ma  319  (noting  and 
adopting  the  definition  in  Smith  ▼.  Biinitt» 
16  S.  W.  881,  106  Mo.  100,  13  L.  R.  A.  59. 
27  Am.  St  Rep.  329);  Meador  t.  Johnson. 
112  Pac.  1121,  27  Okl.  544. 

"Prima  fbde  evidence**  means  evldeice 
whjch  is  sufficient  to  establish  the  fact  ub> 
less  rebutted;  evidence  which,  standing  alone 
and  unexplained,  would  maintain  the  proposi- 
tion and  warrant  the  conclusion  to  support 
which  it  is  introduced.  La  Fitte  t.  City  of 
Ft  Collins,  93  Pac.  1098,  1099,  42  Cola  298: 
McCombs  ▼.  State,  99  S.  W.  lOlT,  1018,  80 
Tex.  Cr.  R.  490,  9  L.  R.  A.  (N.  S.)  1038,  123 
Am.  St  Rep.  855,  14  Ann.  Oas.  72. 

By  "prima  fade**  is  meant  that,  if  noth> 
ing  more  appeared,  the  evidence  offered 
would,  without  contradiction,  be  taken  as 
suffident  Foss  v.  McRae,  73  AtL  827,  828, 
105  Me.  140. 

"Prima  flide  proof  or  erldenoe  ia  that 
which,  standing  alone,  unexplained  or  un- 
contradicted, is  suffident  to  matntafn  the 
proposition  aiihrmed,  and  if  not  rehatted  re- 
mains suffident  for  that  purpoee.  People  ex 
rel.  Sanders  y.  Cairo,  V.  A  a  Rj.  Ool.  M 
N.  B.  11,  12,  249  IlL  97. 

"  'Prima  fade  evidence,'  once  in  a  case, 
stands  there  all  through  the  trial,  and  nnist 
be  given  its  fall  probative  force,  unless 
stricken  out  but  may  be  oveiooBie  by  evi- 
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dence  given  In  explanation  or  contradiction. 
It  is  never  oyercome  by  the  mere  ellenoe  of 
the  party  who  has  offered  it,  for  he  has  no 
occasion  to  speak  farther,  or  by  the  failure 
to  produce  further  supporting  eyidenoe,  for 
that  is  not  necessary,  or  by  the  mere  weak* 
ness  of  additional  or  further  evidence  Intro- 
daced  in  support  of  such  prima  fade  case. 
If  a  prima  facie  case  is  made  by  the  proof 
of  certain  facts,  and  other  facts  are  also 
proved  which  tend  to  support  that  case,  but 
which  facts,  standing  alone,  would  not  make 
it  out,  the  prima  facie  case  is  not  weakened. 
Nor  is  a  prima  facie  case  weakened  by  evi- 
dence intended  to  support  or  strengthen  it, 
but  which  does  not,  provided  such  evidence 
does  not  contradict  or  impeach  the  prima 
facie  case."  United  States  v.  Green,  136 
Fed.  618,  631,  632. 


«o 


'Prima  fade  evidence"  is  that  degree  of 
proof  which,  unexplained  or  uncontradicted, 
is  alone  suffident  to  establish  the  truth  of  a 
legal  prindple  asserted  by  a  party.  State  v. 
KUne,  »3  Pac  237,  240,  50  Or.  426  (dting  1 
Jones,  Ev.  |  7). 

"Prima  iPade  evidence"  means  suffldent 
evidence  upon  which  a  party  would  be  en- 
titled to  recover  if  his  opponent  produced  no 
evidence.  Peters  v.  Lohr,  124  N.  W.  853,  855, 
24  S.  D.  605. 

''Prima  fade  evidence"  means  simply 
that  evidence  which  is  sufficient,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  warrant 
a  Judgment  or  the  direction  of  the  court  for 
recovery  in  favor  of  a  person  having  posses- 
sion. Amos-Rlchia  v.  Northwestern  Mut 
Life  Ins.  Ck).,  152  Fed.  102,  103. 

*'  'Prima  fade  evidence'  Is  that  degree 
of  proof  which,  if  unchallenged,  Is  suffldent 
in  law  to  establish  a  relevant  fact"  State 
V.  Martin,  83  Paa  840,  852,  47  Or.  282;  8 
Ann.  Cas.  760. 

The  law  does  not  attadi  the  presumption 
of  guilt  to  any  given  drcumstance,  nor  does 
it  require  the  accused  to  overcome  the  pre- 
sumption thereby  raised  in  order  to  be  en- 
titled to  an  acquittal.  What  the  law  does 
say  is  that  the  tact  of  possession  is  evld^ice 
of  guilt,  upon  which  a  conviction  may  prop- 
erly be  returned,  unless  the  other  facts  or 
clrcnmstances  developed  be  such  that,  not- 
withstanding the  recent  possession,  the  jury 
still  entertains  a  reasonable  doubt  of  the 
defendant's  partldpatlon  in  the  crime.  It 
is  in  this  sense  that  the  words  "presumption" 
and  "prima  fade  evidence"  must  be  under- 
stood, when  employed  In  this  connection. 
State  V.  Brady,  07  N.  W.  62,  64,  121  Iowa, 
561,  12  Ia  R.  A.  (N.  S.)  100. 

"  Trima  fade  evidence'  may  be  said 
to  be  such  as  in  law  is  regarded  as  sufficient 
to  entitle  a  party  to  a  recovery  until  it  is 
fairly  overcome  by  rebutting  proof."  1 
Greenleaf  on  Bvidenoe  (14th  Ed.)  p.  104,  note, 
states  that  '*ln  dvil  cases,  when  the  plain- 


tiff has  Introduced  suffldent  evidence  to 
make  out  a  prima  fade  case,  he  may  rest 
on  his  proof,  and  it  becomes  the  duty  of  the 
defendant  to  Introduce  evidence  to  rebut  the 
case  made  by  the  plaintiff."  Porter  v.  Val- 
entine, 41  N.  T.  Supp.  607,  510,  18  Misc.  Rep. 
213. 
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Prima  fade  evidence,"  In  legal  intend- 
ment,- means  evidence  which,  if  unrebutted 
or  unexplained.  Is  suffident  to  maintain  the 
proposition  and  warrant  the  amclusion  to 
support  which  it  has  been  Introduced;  but  a 
prima  fade  case,  when  made  out,  does  not, 
dther  necessarily  or  usually,  change  the 
burden  of  proof.  Carroll  v.  Boston  Elevated 
R.  Co.,  86  N.  B.  703,  707,  200  Mass.  527. 

*'Prima  fade  evidence"  is  that  which,  not 
being  inconsistent  with  the  falsity  of  the  hy- 
pothesis, nevertheless  raises  such  a  degree 
of  probability  in  its  favor  that  it  must  pre- 
vail if  it  be  accredited  by  the  Jury,  unless  it 
be  rebutted  or  the  contrary  be  proved.  When 
a  plaintiff  has  fulfilled  the  burden  of  proof 
laid  upon  him,  and  no  facts  in  evidence  show 
that  the  plaintiff's  testimony  cannot  be  true, 
the  court  is  warranted  in  directing  a  verdict 
in  his  favor.  Polhemus  v.  Prudential  Realty 
Corp.,  67  Atl.  ^3,  308,  74  N.  J.  Law.  570 
(dting  Starkie,  Ev.  [0th  Am.  Ed.;  4th  Eng. 
Ed.l  810;  Delaware,  L.  &  W.  R.  Co.  v.  Tof- 
fey,  38  K.  J.  Law,  525,  520 ;  Fifth  Ward  Sav. 
Bank  v.  First  Nat.  Bank,  7  AU.  318,  321.  48 
N.  J.  Law,  513,  518;  Baumann  v.  Hamb, 
Amer.  Packet  Co.,  51  Atl.  461,  462,  67  N.  J. 
Law,  250,  252,  253,  and  quoting  and  adopting 
deflnltion  given  in  Kelly  v.  Jackson  ex  dem. 
Morris,  31  U.  &  [6  Pet.}  622,  632,  8  L.  Ed. 
523). 

By  the  term  "prima  fade  evidence  or  pre- 
sumption" is  meant  such  evidence  as  answers 
the  legal  requirements  of  proof,  authoriz- 
ing a  submission  of  the  question  to  the  Jury, 
and  it  does  not  follow  that,  in  case  counter- 
vailing proof  is  put  in  evidence,  the  court  is 
warranted  in  withdrawing  the  case  from  the 
Jury.  State  v.  Forbes,  73  Atl.  020,  030,  75  N. 
H.  306,  Ann.  Cas.  1012A,  302  (dting  King  v. 
Hopkins,  57  N.  H.  334,  350;  4  Wig.  Bv.  (§ 
2404,  2513). 

Where  a  statute,  such  as  section  8,  c. 
15,  of  the  1011  Session  Laws  (Sess.  Laws 
1011,  p.  82),  provides  that,  when  the  posses- 
sion of  intoxicating  liquors  is  shown,  such 
fact  is  "prima  fade  evidence  that  such  in- 
toxicating liquors  are  kept  for  sale,"  the 
statute  means  that  such  prima  fade  presump- 
tion or  prima  facie  evidence  is  sufficient  to 
go  to  the  jury  to  prove  such  facts,  and  that 
such  possession  will  be  suffident  to  support 
a  verdict  on  that  particular  fact ;  but  it  does 
not  mean  that  such  evidence  is  condusive 
and  binding  upon  the  jury,  and  that  it  is 
thdr  duty  to  bring  in  a  verdict  against  the 
defendant,  where  such  a  prima  fade  case 
only  is  made,  and  it  is  error  to  instruct  a  jury 
that  under  such  drcumstancee  they  should 
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bring  In  a  yerdlct  of  gnilty.    State  ▼.  Adams, 
126  Pac.  401,  402,  22  Idaho,  485. 

In  an  Instruction  that  if  accused  unlaw- 
fully and  intentionally  hit  deceased  in  the 
head  with  a  pistol  and  killed  him,  though  he 
did  not  intend  to  kill,  yet  he  is  prima  facie 
guilty  of  murder  in  the  second  degree,  the 
words  "prima  facie"  "import  that  the  evi- 
dence produces  for  the  time  being  a  certain 
result;  but  that  the  result  may  be  repelled. 
They  import  that  there  is  a  presumption  of 
guUt  arising  from  the  facts  supposed  in  the 
Instruction,  but  they  do  not  import  that  the 
result  is  conclusive  beyond  any  showing  to 
the  contrary."  State  v.  Stover,  63  S.  E.  815, 
64  W.  Va.  668. 

Under  the  rule  that  the  Legislature  may 
prescribe  that  a  fact  shall  be  prima  facie 
evidence  of  a  certain  other  fact,  where  it 
has  a  tendency  to  prove  the  other  fact,  the 
provision  of  Laws  1907,  p.  297,  providing  for 
the  creation  by  popular  vote  of  antisaloon 
territory,  that  proof  of  the  issuance  of  an 
internal  revenue  stamp  shall  be  prima  fade 
evidence  of  the  sale  of  Intoxicating  liquor  by 
the  person  to  whom  it  Is  issued,  etc..  Is  not 
invalid  as  overturning  the  doctrine  of  reason- 
able doubt  in  criminal  ca^es;  the  term 
*'prima  facie  evidence"  implying  evidence 
which  may  be  rebutted  and  overcome,  and 
the  provision  merely  establishing  a  rule  of 
evidence.  People  v.  McBrlde,  84  N.  B.  865, 
870,  234  111.  146,  123  Am.  St.  Rep.  82,  14  Ann. 
Gas.  994. 

The  statute,  in  declaring  that  the  posses- 
sion of  the  United  States  revenue  receipt  or 
license  for  the  sale  of  liquors  shall  be  "prima 
fade  evidence"  that  the  holder  is  selling  and 
keeping  liquor  for  sale,  "means  that  such  evi- 
dence Is  competent  and  suffldent  to  justify 
a  Jury  in  finding  a  defendant  guilty,  provid- 
ed it  does  in  fact  satisfy  them  of  his  guilt 
beyond  reasonable  doubt,  and  not  other- 
wise." State  V.  Momberg,  103  N.  W.  566, 
567,  14  N.  D.  291. 

A  diagram  is  not  "prima  facie  evidence" 
of  any  fact  or  object  represented  by  it  Car- 
man V.  Montana  Cent  R.  Co.,  79  Pac.  690, 
692,  32  Mont  137  (quoting  People  v.  Cochran, 
61  Cal.  548). 

Recent  possession  of  stolen  property,  the 
proceeds  of  a  robbery  or  burglary,  is  "prima 
facie  evidence"  of  the  possessor's  guilt.  Peo- 
ple V.  Deluce,  86  N.  E.  1080,  1081,  237  lU.  541. 

The  commissioner's  deed  of  land  forfeit- 
ed for  taxes  is  "prima  facie  evidence"  of 
title  which  is  sufficient  to  establish  the  title 
in  the  grantee  therein  in  the  absence  of  evi- 
dence to  the  contrary.  Morris  v.  Breedlove, 
116  S.  W.  223,  89  Ark.  296  (citing  6  Words 
and  Phrases,  pp.  5549,  5550). 

"Prima  fade  evidence"  Is  such  as  in  the 
judgment  of  the  law  is  suffldent  to  estab- 
lish the  fact,  and,  If  unrebutted,  remains 
sufficient  tot  that  purpose.     The   statutes 


having  made  the  probate  of  wills  condiiaive 
as  to  personalty  and  "prima  fade  evidence** 
of  the  validity  of  wills  as  to  real  property, 
the  manner  of  execution  and  of  attestation 
of  a  will  admitt^  to  probate  cannot  be  at- 
tacked In  a  collateral  proceeding.  Thomas 
V.  Williams,  40  South.  831,  833,  61  Fla.  332 
(quoting  and  adopting  definition  in  6  Words 
and  Phrases,  p.  5549). 

The  term  "prima  facie  evidence,"  with- 
in Comp.  Laws  1907,  {  4355,  which  provides 
that  possession  of  property  recently  stolen, 
when  the  possessor  fails  to  make  satisfac- 
tory explanation,  shall  be  deemed  prima 
facie  evidence  of  guilt,  means  "presumptive** 
evidence,  the  term  not  meaning  that,  unless 
rebutted  by  other  evidence  or  discredited  by 
circumstances,  the  proof  becomes  conclusive 
as  to  guilt.  State  ▼.  Potello  (Utah)  119  Pac. 
1023,  1027. 


We  therefore  adopt  what  is  known  as 
the  "rule  of  prima  facie  liability."  All  loss- 
es of  property  Incurred  by  guests  at  a  pabUc 
hotel  or  inn  by  fire  are  prima  fade  doe  to 
the  negligence  of  the  proprietor,  but  he  may 
discharge  and  relieve  himself  from  liability 
by  showing  that  the  loss  happened  by  an  ir- 
resistible force  or  unavoidable  accident,  such 
as  a  fire  originating  upon  premises  over 
which  he  had  no  control,  without  fault  or 
negligence  on  his  part  This  doctrine  doe4 
not  infringe  upon  the  common-law  rule, 
which  makes  him  responsible  for  all  thefts 
from  within  his  house,  or  unexplained,  wheth* 
er  committed  by  guests,  servants,  or  strang- 
ers, upon  the  general  principle  that  an  inn- 
keeper guarantees  the  good  behavior  of  all 
who  may  be  under  his  roof,  particularly  his 
servants.  Johnson  v.  Cllhadboum  Finance  Co^ 
94  K.  W.  874,  876,  89  Minn.  310,  99  Am.  St 
Rep.  571. 

PRIMA  FACXS  VAUD 

An  entry  on  public  land  is  ''prima  f^He 
valid'*  when  it  is  valid  on  the  face  of  the 
record.  Holt  v.  Classen,  91  Paa  806,  868, 
19  Okl.  131  (adopting  definition  in  McMlcbael 
V.  Murphy,  25  Sup.  Ot  460,  197  U.  a  «>i  49 
L.  Ed.  766). 

PBIMA  FAOn  VALTTE 

Face   or  prima  fade  valuer   see  Vmot 
Value. 

PRIMARY— PRIMARILY 

See  Closed  Primary. 

Suffrage  at  primary,  see  Suffrage. 

The  words  "primary  and  direct,"*  as 
contrasted  with  ''secondary,*'  when  spoken 
of  an  obligation,  refer  to  the  remedy  pro- 
vided by  law  for  enforcing  the  same  latlier 
than  to  the  character  and  limits  of  tlie  obli- 
gation. Rouse  V.  Wooten,  68  S.  B.  430,  432. 
140  K.  a  557,  Ul  Am.  St  R^.  875»  e  Awl 
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Oafl.  280  (aootiBg  KUton  v.  Tool  Oo.,  48  AtL 
1039,  22  R.  I.  eil). 

PRXHARXIiT  XJCABLE 

Neg.  iDst.  Act  (Pub.  Laws  1806-1900,  p. 
84,  c.  674)  art  1,  S  3,  provides  that  the  per- 
son ''primarily"  liable  on  an  Instrument  l8 
the  person  who,  by  the  terms  thereof,  Is  ab- 
solutely required  to  pay  the  same,  and  that 
all  other  parties  are  **secoudarlly"  liable. 
Article  6,  |  71,  provides  that  a  person  plac- 
ing his  signature  on  an  Instrument  otherwise 
than  as  maker,  drawer,  or  acceptor  Is  deem- 
ed to  be  an  Indorser,  unless  he  clearly  Indi- 
cates his  intention  to  be  bound  In  some  other 
capacity.  Article  8,  {  97,  provides  that 
where  a  negotiable  instrument  has  been  dis- 
honored. If  notice  of  dishonor  is  not  given  to 
an  indorser,  he  shall  be  discharged.  Held, 
that  persons  who  placed  their  signatures 
on  the  back  of  a  note  before  delivery  for  the 
accommodation  of  the  maker  were  Indorsers, 
and  could  not  be  held  as  joint  makers  on 
the  ground  that  the  holder  would  not  have 
tak^i  the  note  without  their  signatures 
Deahy  v.  Choquet,  67  Atl.  421,  422,  28  R.  I. 
338,  14  li.  R.  A.  (N.  S.)  847. 

The  word  "primarily,"  In  Laws  1896,  p. 
220,  c.  272,  §  22,  providing  that  a  married 
woman  may  cause  the  life  of  her  husband  to 
be  insured  and  be  entitled  to  receive  Insur- 
ance money  as  her  separate  property,  free 
from  any  dalm  of  creditors  of  her  husband 
except    tliat,   where   the   premium  actually 
paid  annually  out  of  the  husband's  property 
exceeds  $500,  that  portion  of  the  insurance 
purchased  by  the  excess  of  the  premium  over 
1500  Is  "primarily'*  liable  for  the  husband's 
debts,  means  first  In  order  of  payment,  and 
the  liability  created  Is  wholly  statutory,  and 
under   Code  Civ.  Proc.  ||  2472,  2481,  2596, 
2712,  2731,  describing  the  general  Jurisdiction 
and  powers  of  the  surrogate's  court,  provid- 
ing for  the  Issuance  of  letters,  specifically 
declaring  what  shall  be  deemed  assets  of  an 
estate,  etc.,  a  surrogate  has  no  Jurisdiction 
of  a  proceeding  by  a  creditor  of  a  deceased 
husband  to  compel  the  wife,  as  executrix,  to 
account  ifor  the  excess  of  life  Insurance  pur- 
chased, by  the  portion  of  annual  premiums 
in  excess  of  $500.    In  re  Thompson,  76  N. 
E.  870,  872,  184  N.  Y.  36. 

The  liability  of  a  guarantor  is  based  on 
the  terms  of  his  contract,  whlcli  is  distinct 
from  the  terms  of  the  Instrument  on  which 
It  Is  Indorsed,  and  he  does  not  agree  to  make 
the  debt  his  own,  but  only  to  answer  on  his 
principal's  default,  and  his  contract,  while 
it  may  require  him  to  pay  the  note,  is  sec^ 
ondary  within  Rev.  Codes  1905,  |  6494,  pro- 
viding the  terms  for  the  release  of  a  person 
secondarily  liable.  The  terms  ''primarily  lia- 
ble" and  "secondarily  liable,"  as  used  in  Rev. 
Codes  1905,  i  6494,  have  reference  to  the  rem- 
edy provided  for  enforcing  the  obligation  of 
one  signing  a  negotiable  instrument,  rather 
than  to  the  character  of  the  obligation,  and 


the  remedy  against  a  guarantor  is  not  pri- 
mary and  direct,  but  collateral  and  secon- 
dary. Northern  State  BanK  of  Grand  Forks 
Y.  Bellamy,  126  N.  W.  888,  889, 19  N.  D.  609, 
81 1/.  R.  A.  (N.  S.)  149. 

Under  the  negotiable  Instruments  law 
(Laws  1899,  pp.  127,  180,  181,  137,  188,  147, 
c.  88,  H  29,  60,  68,  119,  120,  102),  defining  an 
accommodation  maker,  making  him  liable  to 
a  holder  for  value,  providing  that  a  negotia- 
ble Instrument  is  discharged  by  payment,  etc., 
and  that  a  ipeireon  secondarily  liable  on  the 
instrument  Is  discharged  by  any  act  which 
will  discharge  a  simple  contract  for  the  pay- 
ment of  money,  etc.,  and  defining  a  person 
''primarily  liable"  as  one  who  by  the  terms 
of  the  Instrument  Is  absolutely  required  to 
pay  the  same,  etc.,  an  accommodation  maker 
of  a  note  Is  not  relieved  from  liability  by  an 
extension  of  time  of  payment  without  his 
knowledge  or  consent  Wolstenholme  v. 
Smith,  97  Pac.  329,  331,  34  Utah,  300. 

Under  L.  O.  L.  {  5862,  defining  an  "ac- 
commodation maker"  as  one  who  has  signed 
a  negotiable  Instrument  without  receiving 
value,  but  providing  that  such  person  is  lia- 
ble to  a  holder  for  value,  notwithstanding 
the  holder  knew  him  to  be  only  an  accom- 
modation party,  and  section  6023,  defining  a 
peiison  "primarily  liable"  as  one  who  is  ab- 
solutely required  to  pay  a  negotiable  Instru- 
ment, and  sections  5952,  5953,  providing  for 
the  discharge  of  a  negotiable  Instrument  by 
payment,  and  that  a  person  secondarily  lia- 
ble shall  be  discharged  by  indulgence  of  the 
maker,  an  accommodation  maker  Is  primarily 
liable,  and  is  not  discharged,  notwithstand- 
ing an  Indulgence  to  parties  secondarily  lia- 
ble. Murphy  v.  Panter,  125  Pac.  292,  294,  62 
Or.  522. 

P1U3CARY  AHD  OBAMMAB  80HOOI.8 

(Jonst  art  9,  §  5,  requires  the  Legislature 
to  provide  for  a  system  of  ''common  schools" 
by  which  a  free  school  shall  be  supported  in 
each  district.  Section  6  provides  that  the 
"public  school  system"  shall  include  "pri- 
mary and  grammar  schools,"  and  such  high 
schools,  evening  schools,  etc,  as  may  be  es- 
tablished by  legislative  or  local  authority, 
and  further  provides  that  the  entire  revenue 
derived  from  the  state  school  fund  shall  be 
applied  exclusively  to  the  support  of  the 
"primary  and  grammar  schools."  Pol.  Code, 
f f  1622,  1861,  reiterate  the  requirement  that 
the  revenue  of  the  state  school  fund  shall 
be  applied  solely  to  primary  and  grammar 
schools.  Section  1532  requires  the  superin- 
tendent of  public  instruction  to  apportion  the 
balance  of  the  state  school  fund  which  re- 
mains after  providing  for  teachers  to  the 
several  counties  according  to  their  "average 
dally  attendance,"  as  shown  by  reports  of 
the  county  superintendents  for  the  preceding 
year.  Sections  1617,  1662,  and  1663  recog- 
niee  and  make  certain  provisions  relative  to 
the  adoption  of  kindergartens  as  part  of 
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the  burden  Is  discharged  until  something  else 
is  disclosed.  A  presomption  of  death  from  a 
long  absence  is  not  an  ImperatlTe  rule  of 
law,  where  the  circumstances  of  disappear- 
ance permit  any  different  inference.  Plain- 
tiff sued  upon  a  benefit  certificate.  Her 
testimony  showed  that  the  insured  disap- 
peared more  than  seven  years  before,  and 
that  he  had  not  been  heard  from  since.  It 
appeared  also  that  there  was  a  deficit  in  his 
accounts  as  an  ofi^cer  of  the  lodge,  which 
would  have  become  known  on  the  day  fol- 
lowing his  disappearance.  Held,  error  to  in- 
struct the  Jury  that,  if  they  found  that  he 
disappeared  and  had  not  been  heard  of  for 
seven  years,  "then,  in  the  absence  of  any  re- 
butting circumstances,  he  is  presumed  to  be 
dead."  Winter  v.  Supreme  Lodge  K.  of  P., 
69  S.  W.  662,  666,  96  Mo.  App.  1. 

PresmnptloB  of  law  distinguished 

A  **presumption  of  law"  is  a  rule  of  law 
which  the  court  draws  from  the  requisite 
facts  before  it,  and  it  must  charge  the  Jury 
to  find  in  accordance  therewith,  while  a  pre- 
sumption of  fact  is  an  inference  of  fact 
which  cannot  at  common  law  be  made  with- 
out the  intervention  of  the  Jury.  Mitchell  v. 
Stanton  (Tex.)  139  S.  W.  1033,  1036.  ' 

It  was  argued  that  prior  decisions  of 
the  court  sharply  discriminated  between 
'^presumptions  of  law"  and  presumptions  of 
fact,  and  that,  whenever  a  "presumption  of 
fact"  was  given  by  the  court  as  a  "presump- 
tion of  law,"  it  was  error  necessitating  re- 
versal, and  that  the  presumption  of  the  truth 
of  an  admission  against  interest  was  a  "pre- 
sumption of  fact"  and  not  of  law,  but  the 
majority  of  the  court  were  averse  to  modify- 
ing the  rule  announced  in  the  former  cases 
as  against  the  objection  that  the  attempted 
distinction  between  a  "presumption  of  law" 
and  the  so-called  ''presumption  of  fact"  is 
often  so  metaphysical,  subtle,  and  shadowy 
as  to  elude  analysis.  Ausmus  v.  People,  107 
Pac.  204,  215,  216,  47  Colo.  167,  19  Ann.  Cas. 
491. 

PBE8UMPTIOR  OF  IKHOCENCE 

"Presumption  of  innocence"  is  an  instru- 
ment of  proof  created  by  law  in  favor  of  one 
accused,  whereby  his  innocence  is  establish- 
ed until  sufficient  proof  is  introduced  to 
overcome  the  proof  which  the  law  has  creat- 
ed. Bowman  v.  Little,  61  AtL  1084,  1088, 
101  Md.  273  (citing  Coffin  v.  United  States, 
166  U.  S.  432,  15  Sup.  Gt  394,  39  L.  Ed.  481). 

"Presumption  of  innocence"  in  a  civil 
case,  where  an  officer,  acting  under  process, 
is  charged  with  an  assault,  means  that  it  is 
presumed  that  the  defendant  did  not  commit 
the  act  charged.  McKinstry  v.  Collins,  56 
Atl.  985,  988,  76  Vt  221  (citing  Bradish  v. 
Bliss,  35  Vt  328;  Currier  v.  Richardson,  22 
AtL  625,  63  Vt.  620). 

The  "presumption  of  innocence"  is  a  le- 
gal inference  based  on  the  fact  that  the  ma- 


jority of  men  axe  not  cilmliials,  and  la  with- 
out evidence  to  support  it  State  v.  Bellly, 
116  Pac.  481,  482,  85  Kan.  175. 

The  "presumption  of  innocence"  fixes 
the  burden  of  proof  in  the  first  instance,  and 
it  is  not  evidence,  and  does  not  partake  of 
the  nature  of  evidence.  The  presumption  of 
innocence  remains  with  defendant  only  until 
it  is  overcome,  and  does  not  necessarily  re- 
main with  him  throughout  the  whole  of  the 
trial.  Culpepper  v.  State,  111  Pac.  679,  680. 
4  Okl.  Cr.  103,  31  Ia  B.  A.  (N.  &)  1166^  140 
Am.  St  Rep.  668. 

An  instruction  that  if,  after  era  mining 
and  weighing  all  the  evidence  carefully, 
there  Is  left  in  the  minds  of  the  Jury  a  **pre- 
sumption  of  innocence"  in  favor  of  accused, 
they  should  acquit  was  properly  refused,  as 
a  presumption  of  innocence  is  a  condusioD 
of  law,  having  no  relation  to  a  condition  of 
mind  produced  by  proot  Gordon  v.  State, 
41  South.  847,  849,  147  Ala.  42. 

The  law  presumes  that  one  accused  of 
crime  is  innocent  of  the  crime  charged  in  tbe 
Indictment  and  of  eveiy  material  act  and 
element  of  the  crime,  and  this  '^presumption 
of  innocence,"  obtains  in  his  favor  until  his 
guilt  has  been  established  by  evidence  beyond 
a  reasonable  doubt  Flolir  v.  Territory,  78 
Pac  565,  573,  14  Okl.  477. 

PltESUMPTIOH  OF  ImAW 

See  C:!onclusive  Presumption  of  Law. 

A  "presumption  of  law"  is  a  rule  of  law 
that  a  particular  inference  shall  be  drawn 
by  a  court  or  Jury  from  a  particular  circum- 
stance. State  V.  Dodds,  46  S.  E.  228,  231« 
54  W.  Va.  289  (citing  Lawson,  Preaump.  Ev. 
639,  640). 

"Presumptions  of'  law"  are  concloaions 
and  Inferences  which  the  law  draws  from 
given  facts.  Dyer  v.  State,  65  S.  EL  42,  43, 
6  Ga.  App.  390  (quoting  and  adopting  Klnoc- 
brew  V.  State,  5  S.  E.  59,  80  Ga.  239). 

"Presumed  as  a  matter  of  law"  Is  sjnoa- 
ymous  with  conclusively  presumed.  Vaughn 
V.  Glens  Falls  Portland  Cement  Co,  03  K.  I. 
Supp.  979,  981,  105  App.  Div.  136. 

A  "presumption  of  law**  establidics  a 
certainty.  The  presumption  arlsliig  fiom 
possession  of  recently  stolen  property  Is  one 
of  fact  and  not  of  law.  Guilt  may  or  may 
not  be  inferred  from  such  possession,  and 
whether,  under  the  circumstances,  the  infer- 
ence is  sufficient  to  establish  guilt  is  a  ques- 
tion of  fact  for  the  Jury.  And  it  la  error  to 
instruct  the  Jury  that  possession  of  stoleo 
property,  under  the  drcnmstanoea,  was 
prima  facie  evidence  of  guilt,  unless  accouBt- 
ed  for  by  a  reasonable  explanation.  State  v. 
Hoshaw,  94  N.  W.  873*  874.  89  Minn.  307. 

"Presumptions  of  law"  are  such  Infer- 
ences as  are  warranted  by  the  legal  experi- 
ence of  courts  in  administrating  Justice,  and 
are  usually  founded  upon  reasona  of  pobtic 
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policy  and  social  conyenlenoe  and  safety. 
Some  of  these  presumptions  have  become  so 
well  established  as  to  be  conclusiye  as  rules 
of  law,  while  others  are  only  prima  facie 
evidence,  and  may  be  rebutted.  City  of  In- 
dianapolis T.  Eeeley,  79  N.  E.  499,  503,  167 
Ind.  5ia 

**  ^Presumptions  of  law'  consist  of  those 
roles  which,  in  certain  cases,  either  forbid  or 
dispense  with  any  ulterior  inquiry."  In  a 
prosecution  for  assault  with  intent  to  kill, 
an  instruction  that  if  the  jury  belieyed  be- 
yond a  reasonable  doubt  that  defendant  shot 
hts  wife,  and  cut  her  throat,  as  charged,  the 
natural  consi>quence  of  such  acts  would  be 
the  wife's  death,  and  that  defendant  was  of 
sound  mind  at  the  time,  then  the  presump- 
tion of  law  was  that  defendant  committed 
such  assault,  with  intent  to  kill  his  wife,  and 
if  the  assault,  under  such  circumstances,  was 
committed  with  a  premeditated  design  to  ef- 
fect the  wife's  death,  the  defendant,  being 
sane  at  the  time,  was  guilty,  was  not  erro- 
neous, as  charging  that  defendant's  intent 
arose  as  a  presumption  of  law,  since  the  in- 
struction required,  in  order  to  conyict,  that 
the  Jury  "find"  that  the  acts  mentioned  were 
done  with  premeditated  design  to  effect  the 
wife's  death,  and  that  the  natural  and  proba- 
ble consequence  of  such  act  was  the  death  of 
the  wife.  Lowe  v.  State,  96  N.  W.  417,  418, 
423,  118  Wis.  641. 

The  phrase  "presumed  to  be  fraudulent 
and  yoid,"  in  Laws  1903,  p.  249,  c.  30,  regu- 
lating the  sale  of  stocks  of  merchandise  in 
bulk,  and  declaring  that  sales  in  bulk,  made 
without  a  compliance  with  the  act,  shall  be 
"presumed  to  be  fraudulent  and  yoid,"  only 
raises  a  legal  presumption  of  fraud,  which 
may  be  destroyed  by  rebutting  eyldence. 
Williams  v.  Fourth  Nat.  Bank  of  Wichita, 
Kan.,  82  Pac.  496,  498,  15  Okl.  477,  2  L.  B.  A. 
(N.  S.)  334,  6  Ann.  Ca&  970. 

Classes 

Presumptions  are  divided  into  two  class- 
es :  Irrebuttable  presumptions,  or  **presump- 
tions  of  law,"  and  rebuttable  presumptions, 
or  "presumptions  of  fact."  Some  presump- 
tions are  irrebuttable,  and  proceed  as  an  arbi- 
trary rule  of  law,  to  the  effect  that  a  particu- 
lar inference  of  fact  shall  necessarily  be 
drawn  from  certain  established  facts.  There 
are  other  presumptions  of  law,  however, 
wMch  are  rebuttable.  All  presumptions  of 
fact  proceed  from  other  facts  in  proof,  and 
supply  an  omitted  fact  in  accord  with  the  dic- 
tates of  human  experience  on  like  questions, 
and  are  therefore  rebuttable  or  disputable 
It  la  the  well-established  law  that  a  presump- 
tion of  fact  will  not  be  i)ermitted  to  contradict 
or  overcome  facts  actually  proved.  Sowders 
V.  St,  I>ouls  &  S.  F.  K.  Co.,  104  S.  W.  1122. 
1123,  127  Mo.  App.  119  (quoting  and  adopting 
jLiawson,  Presump.  £v. ;  16  Gyc.  p.  1073). 

"Presumptions  of  law"  are  of  two  kinds, 
coiicluslye  and  disputable,  and  the  former 
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are  rules  determining  the  quantity  of  evi- 
dence requisite  to  the  support  of  any  partic- 
ular averment  which  is  not  permitted  to  be 
overcome  by  proof,  while  disputable  presump. 
tions  are  those  that  may  be  overcome  by 
proof;  but,  in  the  absence  of  opposing  evi- 
dence, the  law  will  infer  the  existence  of  one 
fact  from  the  proved  existence  of  another. 
Modem  Woodmen  of  America  v.  Ellncheloe 
(Ind.)  98  N.  E.  452,  453. 

FBESUMPTIOR    OF    USOAXi    KNOWI*- 
EBOE 

The  maxim,  "Every  one  Is  presumed  to 
know  the  law,"  does  not  obtain  literally  and 
generally ;  it  is  limited  by  the  reason  for  the 
rule,  viz.:  To  prevent  violators  of  the  Crim- 
inal Code  from  escaping  punishment  on  the 
ground  of  ignorance  of  the  law  and  violators 
of  private  rights  escaping  liability  for  actual 
loss  thereby  inflicted  on  such  ground.  Topo- 
lewBkl  V.  Plankinton  Packing  Co.,  126  N.  W. 
554,  561,  143  Wis.  52. 


PRESUMPTIVE  EVIDENCE 

"Presumptive  evidence"  authorizes  but 
does  not  require  conviction.  People  v.  De- 
luce,  86  N.  B.  1080,  1082,  237  111.  541,  547. 

Although  the  term  ''presumptive  evi- 
dence of  guilt,"  as  applied  to  a  certain  state 
of  facts,  may  perhaps  sometimes  indicate  no 
more  than  that  the  facts  referred  to  may 
be  considered  by  the  Jury  as  evidence  from 
which  guilt  may  be  inferred  as  a  matter  of 
fact,  and  not  as  a  matter  of  law,  yet  it  la 
always  unwise.  In  giving  the  Jury  instruc- 
tions as  to  the  evidence,  to  say  that  from 
any  particular  fact  a  presumption  of  guilt 
arises.  The  question  of  guilt  is  one  to  be 
determined  by  the  Jury  on  all  the  facts. 
State  V.  Poe,  98  N.  W.  587,  591,  123  Iow8> 
118,  101  Am.  St.  Rep.  307. 

PREStTMPTIVE  GRANT 

A  "presumptive  grant"  la  a  grant  of  a 
highway  implied  by  law  because  of  public 
user,  and  it  cannot  be  broader  than  the  user. 
Meade  v.  City  of  Topeka,  88  Pac.  574,  576, 
75  Kan.  61. 

PRETEND 

PRETENDED  DEED 

A  "pretended  deed"  is  a  deed  apparently 
and  prima  fade  valid.  Jones  v.  Hubbard^ 
90  S.  W.  1137,  1141,  193  Mo.  147. 


See  False  Pretense. 

PRETERMITTED 

The  word  "pretermitted,'*  according  t<^ 
Webster,  means  ♦'to  pass  by,"  "to  omit,"  "to 
disregard."  Where  testator  provided  that 
after-born  children  should  share  in  such  per- 
sonal property  as  was  not  bequeathed  to  hia 
wife,  such  after-born  chlidren^  were  not  prer 


PRIMARY  INV£NTIOKS,  PATENTS       1180 


FRIKCIPAI« 


of  making  use  of  the  purchased  privilege, 
whldi  the  books  denominate  the  "franchise 
to  do/'  is  entirely  distinct  and  separate  from 
the  franchise  to  be  or  to  exist  here  as  a 
corporation.  American  Smelting  &  Refining 
Co.  y.  People  ex  reL  lindsley,  82  Pac.  531, 
534,  84  Oolo.  240. 

PRIBfABY    mVEHTIONS    AND    PAT- 
ENTS 

"A  'primary  Invention'  is  one  which  per- 
forms a  function  never  performed  by  any 
earlier  Invention,  while  a  'secondary  Inven- 
tion' Is  one  which  performs  a  func^on  pre- 
viously performed  by  some  earlier  Invention, 
but  In  a  substantially  different  way  from 
any  that  preceded  It"  The  Supreme  Court 
of  the  United  States  has  defined  the  legal 
distinctions  flowing  from  this  dfverslty  as 
follows:  ''Where  an  invention  is  one  of  a 
primary  character,  and  the  mechanical  func* 
tions  performed  by  the  machine  are,  as  a 
whole,  entirely  new,  all  subsequent  machines, 
which  employ  substantially  the  same  means 
to  accomplish  the  same  result,  are  infringe- 
ments, although  the  subsequent  machine 
may  contain  Improvements  in  the  separate 
mechanisms  which  go  to  make  up  the  ma- 
chine." Secondary  patents  should  receive  a 
construction  narrower  than  that  given  to  pri- 
mary patents.  Yon  Eberstein  v.  Chambliss, 
166  Fed.  463,  468,  469  (quoting  and  adopting 
definitions  in  Walker,  Patents,  813,  and  Mor- 
ley  Sewing  Machine  Co.  v.  Lancaster,  9  Sup. 
Ct  299,  302,  129  U.  S.  273,  32  L.  Ed.  715). 

The  distinction  between  "primary  and 
secondary  patents"  is  now  given  less  force 
than  formerly  by  the  courts,  for  every  pat- 
ent may  be  regarded  as  primary  within  Its 
field ;  and  it  follows,  then,  that  every  patent 
should  have  as  broad  an  Interpretation  as 
the  courts  may  fairly  give  it  and  as  full 
and  fair  a  use  of  the  doctrine  of  equivalents 
as  the  courts  may  fairly  allow  It  Kip-Arm- 
strong Co.  V.  King  Philip  Mills,  130  Fed. 
28,  31. 

PRIMARY  RIGHT 

The  term  "primary  right,"  used  as  a 
designation  of  that  which,  when  violated, 
will  constitute  a  ground  for  Judicial  redress, 
may  In  an  equitable  action  Include  other 
rights  which  are  also  primary  in  the  sense 
that  they  might  constitute  separate  grounds 
of  complaint,  but  which,  by  reason  of  their 
relation  to  the  dominant  purpose  of  the  suit, 
are  deemed  to  be  embodied  therein.  Emer- 
son ▼.  Nash,  102  N.  W.  921,  927,  124  Wis. 
369,  70  L.  B.  A«  826,  108  Am.  St  Rep.  944«««' 

PRIME 

In  an  action  for  a  broker's  commission, 
where  the  court  had  given  Instructions  cover- 
ing every  phase  of  the  case,  It  was  error  to 
Instruct  that,  before  plaintiff  could  recover, 
he  must  show  by  the  greater  weight  of  the 


evidence  that  he  was  the  ''prime  came"  of 
the  purchase,  as  the  jury  might  infer  from 
the  use  of  the  word  ''prime"  that  the  cause 
must  be  first  In  order  of  time,  original,  and 
that  something  more  definite  was  meant  than 
was  included  in  the  other  instruction  as  to 
"procuring"  cause.  S.  J.  Cox  Real  Estate 
Co.  V.  French,  142  S.  W.  448,  450,  leo  Mo. 
App.  67a 

PRINCES 

See  Restraints  of  Kings  or  Princes. 

PRINCIPAL 

See  Vice  PrindpaL 

The  word  "princlpar*  means  main,  diiet 
leading,  highest  in  value,  character  or  im- 
portance, most  considerable  or  Important 
Kelty  V.  Burgess,  115  Pac.  583,  584,  84  Kan. 
678. 

The  word  "principal,"  as  used  in  Code 
Civ.  Proc.  N.  Y.  {  3320,  as  amended  by  Lawa 
1904,  p.  1921,  c.  755,  declaring  that  two  or 
moi'o  trustees  of  nn  exi;ress  trust  are  en- 
titled to  certain  commissions  to  be  appor- 
tioned among  them,  and,  where  the  value  of 
the  principal  of  the  trust  estate  or  fond 
equals  or  exceeds  $100,000,  eadi  trustee  Is 
entitled  to  full  commissions  on  "^prlnclpar 
and  on  income  of  each  year  to  which  a  sole 
trustee  Is  entitled,  unless  the  trustees  are 
more  than  three,  means  the  fund  which  i? 
to  be  paid  over,  either  In  cash  or  Its  eqniw 
alent  in  securities,  and  hence  did  not  Include 
real  property.  Chisolm  v.  Hamersley,  itf) 
N.  Y.  Supp.  38,  41,  114  App.  Div.  565. 

In  crimiiial  law 

AU  participants  in  the  commission  of  a 
misdemeanor  are  ''principals."  Richardson 
V.  United  States,  181  Fed.  1,  5,  104  C  C 
A.  69. 

Those  who  are  present  aiding,  oonunand- 
lug,  or  abetting  are  deemed  ^'principals." 
United  States  v.  Young  A  Holland  Co.,  170 
Fed.  110,  113  (clang  United  States  ▼.  Good- 
ing, 12  Wheat.  [25  U.  S.]  460,  472,  6  I*.  Ed. 
693). 

All  who  are  present  aldj^if^d  abettio? 
in  the  commission  of  ^/^misdemeanor  are 
"principals."  Statej|#-fiunter,  60  S.  E.  240, 
79  S.  C.  73;  Soj}^K^  Express  Go.  v.  State, 
64  S.  E.  341^'^42,  6  Ga.  App.  31;  State  r. 
Rowlan^^^ber  Co.,  69  S.  E.  58,  59,  153  N. 

^*  There  are  no  accessories  in  mindemean- 
ors,  but  all  who  participate  lit  any  way  la 
the  unlawful  act  are  "principal"  offenders. 
Burrow  v.  City  of  Hot  Springs,  108  S.  W. 
823,  827,  85  Ark.  396;  People  v.  Acritelli, 
110  N.  Y.  Supp.  430,  440,  57  Misc.  Rep.  574; 
Loeb  V.  State,  64  S.  B.338,  340, 6  Ga.  A{9- 21 

Every  person  concerned  in  the  commis- 
sion of  a  dime,  whether  directly  AftmmitHny 


PRINCIPAL 


1181 


PRINCIPAIi 


the  acts  constittitliig  the  offense  or  aiding  or 
abetting  or  advising  or  encouraging  its  com- 
mission, is  a  *'prlncipaL"  People  v.  Bunkers, 
84  Pac.  864,  867,  2  Cal.  App.  197. 

Under  the  express  provisions  of  Pen. 
Code,  I  20,  a  person  concerned  in  the  commis- 
sion of  a  crime,  whether  he  directly  commits 
the  criminal  act  or  aids  and  abets  in  its  com- 
mission, is  a  "principal."  People  ▼.  Kellogg, 
94  N.  Y.  Supp.  617,  621,  106  App.  Dlv.  605. 

All  persons  who  are  concerned  in  the 
commission  of  an  offense  are  guilty  as 
^'principals,*'  and  should  be  prosecuted  and 
convicted  as  such.  Bowes  v.  State,  127  Pac. 
883,  888,  8  Okh  Cr.  277. 

All  persons  are  "principals**  in  the  com- 
mission of  a  crlnfe  who  are  guilty  of  acting 
together  therein,  and  any  person  who  advises 
or  agrees  to  the  commission  of  an  offense  and 
is  present  at  Its  commission  is  ft  principal 
thereto,  whether  he  aids  or  not  in  the  com- 
mission of  the  Illegal  act  Sheppard  v.  State, 
140  S.  W.  1090, 1091,  63  Tex.  Cr.  R.  669. 

Each  person  present,  consenting  to  the 
commission  of  an  offense,  and  doing  any  act 
which  is  an  ingredient  or  immediately  con- 
nected with  ?t,  or  leading  to  its  commission, 
is  a  "principal**  to  the  same  extent  as  if  he 
committed  the  whole  crime.  McCoy  v.  State, 
44  South.  814,  817,  91  Miss.  257. 

Code  Ala.  1895,  8  4308,  abolishes  the  com- 
mon-law distinction  between  accessories  be- 
fore the  fact  and  the  "principals**  in  a  felony, 
and  makes  guilty  as  principals  all  persons 
concerned  In  the  commission  of  ft  felony, 
whether  they  directly  commit  the  act  con- 
stituting the  offense  or  aid  or  abet  in  its  com- 
mission, though  not  present  Ferguson  v. 
State,  37  South.  448,  450,  141  Ala.  20. 

An  Instruction  to  the  eff^  that  all  per- 
sons guilty  of  acting  together  in  the  commis- 
sion of  an  offense  are  "principals,**  and  that 
if  one  actually  commits  an  offense,  and 
another  Is  present,  and,  knowing  the  unlaw- 
ful purpose,  aids  the  commission  of  the  of- 
fense by  acts,  or  encourages  it  by  words  or 
gestures,  he  Is  a  principal  offender.  Is  cor- 
rect   Parks  V.  State  (Tex.)  79  S.  W.  537. 

Pen.  Code  1895,  art  74,  makes  all  per- 
sons "principals**  who  are  guilty  of  acting 
together  in  the  commission  of  an  offense. 
Article  75  provides  that  when  an  offense  Is 
actually  committed  by  one  or  more,  but 
others  are  present,  and  knowing  the  unlaw- 
ful intent,  aid  by  acts,  or  encourage  by  words 
or  gestures,  those  actually  engaged  in  the 
commission  of  the  unlawful  act,  or  who,  not 
being  actually  present,  keep  watch  so  as  to 
prevent  the  interruption  of  those  committing 
the  offense,  the  persons  aiding,  encouraging 
or  keeping  watch,  are  "principals.**  Held, 
that  two  or  more  who  act  together  with  an 
unlawful  Intent  and  common  design  in  com- 
mitting an  offense  are  each  guilty  as  prin- 


dpalfl.    White  v.  State,  132  S.  W.  700,  791„ 
60*  Tex.  Cr.  R.  559. 

All  persons  who  participate  in  an  of- 
fense are  guilty  as  ''principals,**  and  it  is 
Immaterial  whether  they  have  any  Interest 
in  any  financial  gain  from  the  commission 
of  the  crime.  Buchanan  v.  State,  112  Pac.  82» 
34,  4  Okl.  Or.  645,  36  U  R.  A.  (N.  S.)  88. 

All  persons  are  '^principals*'  who  are  con- 
cerned in  the  commission  of  a  criminal  of- 
fense, whether  they  profit  by  the  commission 
of  such  offense  or  not  Morris  v.  State,  111 
Pac.  1096,  4  Okl.  Cr.  233. 

Comp.  Laws  1909,  i  2045,  provides  that 
all  persons  concerned  in  the  commission  of  a 
crime,  whether  a  felony  or  a  misdemeanor, 
and  whether  they  directly  commit  the  act 
constituting  the  offense  or  aid  and  abet  in  its 
commission,  though  not  present,  are  "prin- 
cipals.*' Held  that,  to  constitute  one  a  party 
to  a  crime  under  the  statutes,  it  is  neces- 
sary that  he  be  concerned  in  the  commission 
of  the  offense,  either  committing  it  himself  or 
procuring  it  to  be  done  by  aiding  or  abetting 
its  commission,  and  it  is  not  sufficient  that  he 
merely  acquiesced  therein.  Moore  v.  State, 
111  Pac.  822,  823,  4  Okl.  Cr.  212. 

Where  several  persons  threw  stones  at 
a  train  at  the  same  time  and  place,  they  were 
each  liable  without  proof  of  a  conspiracy, 
though  some  of  them  threw  stones  at  one  car 
and  some  at  another,  for  proof  of  conspiracy 
Is  necessary  only  to  fix  liability  on  members 
of  a  mob  who  are  present,  but  not  shown  to 
have  committed  the  Illegal  act  complained  of. 
State  V.  Holder,  69  S.  B.  66,  67,  153  N.  C. 
606. 

All  persons  concerned  In  the  commission 
of  a  crime,  whether  they  directly  commit  the 
act  or  aid  and  abet,  though  not  present  are 
"principals,**  under  Snyder*s  Comp.  Laws 
1909,  8  2045.  Greenwood  ▼.  State,  105  Pac. 
371,  372,  3  Okl.  Cr.  247. 

Under  Kirby's  Dig.  §  1560,  defining  an 
"accessory**  as  one  who  stands  by,  aids,  abets, 
or  assists,  or  one  who,  not  being  present,  has 
advised  and  encouraged  a  crhne,  and  section 
1561,  making  such  a  person  a  principal,  and 
at  common  law,  all  persons  concerned  in  a 
crime,  less  than  a  felony,  are  "principals.** 
Strong  V.  State,  114  S.  W.  289,  240,  88  Ark. 
240,  22  L.  R.  A.  (N.  S.)  560. 

Where  defendant  proposed  a  scheme  by 
which  he  was  to  obtain  possession  of  certain 
Indictments,  for  the  purpose  of  destroying 
them,  and  under  such  scheme  the  indictments 
were  actually  removed  from  the  files  of  the 
court  and  delivered  to  him,  he  was  a  "prin- 
cipal** throughout  the  transaction;  and  If 
he  took  them  from  the  person  actually  re- 
moving them,  either  with  or  without  his  con- 
sent he  was  guilty  of  a  theft  of  public  rec- 
ords. People  V.  Mills,  70  N.  E.n86,  791,  178 
N.  Y.  274,  67  L.  R.  A.  131  (citing  Pen.  Code,  | 
29;  People  ▼.  Bliven,  19  N.  BL  638, 112  N.  Y. 
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79,  8  Am.  St  Rep.  701 ;  People  v.  Peckens,  47 

N.  E.  883,  153  N.  Y.  576). 

Where  the  Idea  of  guilt,  on  the  port  of 
an  unmarried  participant,  of  the  offense  of 
Hying  in  adultery  is  excluded  by  the  terms  of 
the  statute  defining  the  offense  (Pen.  Code,  § 
269a,  as  amended  March  21,  1911  [St  1911, 
p.  426]),  it  follows  that  such  participant  can- 
not be  held  punishable  as  being  en  aider  and 
abettor  in  the  offense,  even  though  she  be 
held  to  be  an  accomplice  under  Pen.  Code,  § 
31,  defining  "principals"  as  all  persons  con- 
cerned in  the  commission  of  a  crime,  or  who 
aid  or  abet  its  commission.  Ex  parte  Cooper, 
121  Pac.  318,  320,  162  Cal.  81. 

Evidence  held  Insufllclent  to  sastain  a 
conyictlon  for  larceny,  under  Pen.  Code,  § 
29  (now  Penal  Law  [Consol.  Laws,  c  40]  | 
2),  making  a  person  who  counsels  or  Induces 
another  to  commit  a  crime  a  ''principal." 
People  T.  Oerst,  121  N.  Y.  Supp.  934,  935, 
137  App.  Dlv.  272. 

Rev.  1905,  I  8584,  provides  that  any  per- 
son who  shall  unlawfully  procure  and  deliver 
intoxicating  liquor  to  another  shall  be  the 
agent  of  the  seller,  and  makes  it  a  misde- 
meanor. Held,  that  one  who  procured  liquor 
from  an  illicit  dealer  in  the  state  by  purchase 
and  delivered  it  to  another,  both  the  pur- 
chase and  the  delivery  being  made  at  a  place 
where  the  sale  of  liquor  is  prohibited,  is 
deemed  a  principal,  and  liable  criminally  as 
the  seller  of  the  liquor  is  liable,  since  in  mis- 
demeanors all  who  participate  in  the  offense 
are  "principala'^  State  v.  Burchfield,  63  S. 
E.  89,  90,  149  N.  C.  637. 

One  who  conspired  with  another  to  com- 
mit a  robbery,  and  gave  a  signal  to  announce 
that  the  proposed  victim  had  left  a  certain 
p<^nt,  and  arrived  near  the  scene  when  his  co- 
conspirator killed  the  victim,  and  then  helped 
him  to  carry  the  murdered  man  into  his 
cabin,  was  a  "principal"  and  not  an  acces- 
sory, and  his  guilt  was  not  dependent  upon 
the  guilt  or  Innocence,  the  convictlou  or  ac- 
quittal, of  his  coconspirator  or  any  other 
participant  in  the  crime.  Dean  v.  State,  37 
South.  501,  502,  85  Miss.  40. 

Under  Pen.  Code  1895,  arts.  75-78,  de- 
fining principals  in  felonies,  all  persons  who 
are  present  and  participate  by  acts,  or  en- 
courage by  words  or  gestures  in  the  commis- 
sion of  the  offense,  are  "principals,"  though 
the  act  directly  accomplishing  the  offense  is 
the  act  of  another.  Where  cattle  stolen  in  F. 
county  were  placed  in  a  pasture  of  accused 
in  that  county,  with  knowledge  that  they 
were  stolen,  and  he  employed  an  innocent 
third  person  to  drive  them  to  T.  county,  and 
there  conceal  them  by  shipping  thetu,  ac- 
cused was  a  principal  in  the  concealment  in 
T.  county,  within  Pen.  Code  1895,  art  77, 
providing  that  one  who  employs  another  who 
cannot  be  punished  to  commit  an  offense 
shall  be  a  principal,  and  T.  county  could 


prosecute  him.     Davis  v.  States  136  8.  W. 
45,  46,  61  Tex.  Cr.  B.  611. 

The  mere  presence  of  accused  at  the  time 
of  a  homicide  committed  by  a  third  person 
is  not  sufiicient  to  make  him  a  ''principal'^ 
but  he  must  say  or  do  something  to  encour- 
age the  third  person  to  do  the  killing,  or  the 
killing  must  have  occurred  because  of  a  pre- 
vious agreement,  and,  if  the  third  person 
acted  in  self-defense,  accused  could  act  with 
him,  without  becoming  guilty  as  a  prindpaL 
Patton  V.  State,  136  S.  W.  459,  62  Tex.  Cr. 
R.  71. 

An  indictment,  under  Rev.  St  1909,  | 
4772,  declaring  that  whoever,  as  principal,  or 
as  agent  of  a  corporation  or  person,  shall  set 
up  and  carry  on  a  bucket  iShop,  or  any  em- 
ploy^  of  a  person  or  corporation  engaged  in 
carrying  on  a  bucket  shop,  who  under  bis 
employment  shall  assist  in  carrying  on  the 
bucket  shop,  shall  be  guilty  of  a  felony, 
which  charges  that  defendant  "as  principal* 
set  up  and  carried  on  a  bucket  shop  is  not 
sustained  by  evidence  that  the  bucket  shop 
was  being  carried  on  by  a  oorporatloii,  and 
that  defendant  was  its  president  Stats  v. 
Miner,  135  S.  W.  483,  486,  233  Mo.  312. 

Under.  Rev.  St  |  1620,  one  who  know- 
ingly rents  premises  to  be  occupied  for  the 
purpose  of  prostitution,  and  which  with  his 
knowledge  are  conducted  as  a  bawdyhouse, 
aids,  abets,  and  assists  in  keeping  aocii  a 
house,  and  may  be  punished  as  a  **prin* 
cipal"  for  a  violation  of  section  1776.  Grif- 
fin V.  People,  99  Pac.  321,  322,  44  Cola  533. 

An  owner  of  property,  or  an  agent  of 
such  owner,  who  knowingly  rents  the  same 
to  another  to  be  used  as  a  bawdyhouse,  the 
keeping  of  which  is  a  misdemeanor,  aids  and 
abets  the  commission  of  the  offense,  and  un- 
der Pen.  Code  4^1aska,  §  188,  wliich  provides 
that  •  in  misdemeanors  there  are  no  aooes- 
sories,  is  punishable  as  a  "principaL'*  Ros- 
encranz  v.  United  States,  155  Fed.  38,  43,  83 
C.  C.  A.  634. 

In  a  prosecution  for  violation  of  the  lo- 
cal option  law,  it  is  not  essential  to  charge 
on  the  subject  of  "principals,"  since  in  mis- 
demeanor cases  the  distinction  between  prin- 
cipals and  accomplices  does  not  apply.  A 
charge  that  all  persons  are  "principalis  wtto 
are  guilty  of  acting  together  in  the  commte- 
sion  of  an  offense,  and  that  the  criterion  Is 
did  the  parties  act  together,  was  the  act  done 
in  pursuance  of  a  common  intent  and  pre- 
viously formed  design  in  which  the  minds  of 
all  united;  if  so,  they  are  alike  guilty,  pro- 
viding the  offoise  was  actually  committed 
during  the  existence  and  in  the  execution  of 
the  common  design  and  intent,  whether  all 
were  actually  bodily  present  when  the  offense 
was  actually  committed  or  not — solBcieotly 
submitted  the  law  on  the  subject  of  prin- 
cipals. Lott  V.  Stated  127  &  W.  191*  Ifi^  68 
Tex«  Cr.  R.  604. 
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An  Instruction,  on  a  prosecution  for  an 
Illegal  sale  of  intoxicating  liquors,  that  de- 
fendant would  be  guilty  if  he  aided  or  as- 
sisted B.  in  effecting  the  sale  in  violation  of 
law,  is  not  error;  B.  &  C:  Comp.  §  2153,  de- 
claring one  who  aids  and  abets  in  the  com- 
mission of  a  crime  to  be  a  ''principal."  State 
V.  Carmody,  91  Pac.  446,  448,  50  Or.  1,  12 
L.  R.  A.  (N.  S.)  828. 

One  present  aiding  and  abetting  a  bur- 
glary is  a  "principal,"  under  Comp.  Laws,  § 
11,930,  abolishing  the  distinction  between  an 
accessory  before  the  fact  and  a  principal, 
and  between  principals  in  the  first  and  sec- 
ond degree,  and  declaring  that  all  persons 
concerned  in  the  commission  of  a  felony  may 
be  tried  and  punished  as  principals.  People 
T.  Wycoff,  114  N.  W.  242,  243,  160  Mich.  449. 

Accused  was  present  at  a  homicide,  and 
the  testimony  of  the  state  tended  to  show 
that  he  was  directly  aiding  and  encouraging 
the  one  who  did  the  killing.  The  court  in- 
structed that  all  persons  are  "principals" 
who  are  guilty  of  acting  together  in  the  com- 
mission of  an  offense,  and  that  where  an 
offense  is  actually  committed  by  one  or  more 
persons,  and  others  are  present  and,  knowing 
the  unlawful  intent,  aid  by  acts  or  encour- 
age by  words  or  gestures  those  engaged  in 
the  commission  of  the  unlawful  act,  the  per- 
sons so  acting  or  encouraging  are  principals. 
Held,  that  the  instruction  did  not  assume 
that  others  were  present  and  knew  the  un- 
lawful intent  of  those  engaged  in  the  diffi- 
culty in  question,  nor  any  other  fact,  but 
correctly  defined  "principal,"  that  the  Jury 
might  intelligently  determine  and  fairly  de- 
clare, in  the  light  of  subsequent  portions  of 
the  charge,  whether  accused  was  or  was  not 
a  principal.  Barton  v.  State,  111  S.  W.  1042, 
1044,  63  Tex.  Cr.  R.  443. 

Under  Pen.  Code  1895,  art  78,  making 
one  who  advises  or  agrees  to  the  commission 
of  an  offense,  and  who  is  present  when  it  is 
committed,  a  "principal,"  mere  presence  when 
an  offense  is  committed,  does  not  make  one 
a  principal  unless  he  advises  or  agrees  there- 
to, so  that  If  accused  took  a  girl  to  a  certain 
place  where  she  was  afterwards  assaulted 
by  others  who  met  them  there,  according  to 
agreement  without  any  purpose  of  having  her 
assaulted,  but,  as  accused  understood,  for  the 
purpose  of  seeing  her  about  a  letter,  he 
would  not  be  gruilty  as  a  principal,  and  it 
was  error  to  refuse  an  instruction  to  that  ef- 
fect Nowlin  V.  State,  132  S.  W.  800,  00  Tex, 
Or.  B.  856. 

In  a  murder  case,  a  <diarge  that  all  per- 
sons are  principals  who  act  together  in  com- 
mitting an  offense;  and  that  when  an  of- 
fense is  actually  committed  by  one  or  more 
persons,  but  others  are  present  and,  know- 
ing the  unlawful  intent  aid  by  acts  or  en- 
courage by  words  or  gestures  those  actually 
engaged  in  committing  the  unlawful  act,  such 


persons  so  aiding  are  "principals,"  as  are 
all  who  endeavor  at  the  time  of  the  offoise 
to  secure  the  safety  or  concealment  of  the 
offenders,  and  one  who  is  present  when  the 
offense  is  committed  is  a  principal  whether 
he  aids  or  not  in  the  illegal  act;  and  that,  if 
decedent  was  killed  on  the  date  charged,  and 
accused  was  present  and,  knowing  the  un- 
lawful intent  aided  by  acts  or  encouraged  by 
words  or  gestures  those  actually  engaged  in 
killing  decedent  or  advised  or  agreed  to  the 
killing,  and  was  present  when  it  was  done, 
whether  she  aided  or  not  in  the  killing,  or 
endeavored  to  secure  the  safety  or  conceal- 
ment of  the  ones  doing  the  act,  she  would  be 
a  principal,  and  subject  to  the  same  punish- 
ment as  those  actually  engaged  in  the  killing 
— was  a  sufficient  charge  on  the  law  of  prin- 
cipals as  declared  by  Pen,  Code  1895,  arts. 
74-76.  Goode  v.  State  (Tex.)  123  S.  W.  597, 
603,  604. 

Where,  in  a  prosecution  for  murder, 
there  was  no  question  as  to  defendant's  pres- 
ence at  the  time  of  the  killing,  a  charge  on 
'^principals"  that  all  persons  who  are  acting 
together  in  the  commission  of  an  offense  are 
principal  offenders,  etc.,  and  that  deceased 
was  killed  by  some  other  person,  but  the 
jury  had  a  reasonable  doubt  as  to  whether 
defendant  was  a  party  as  a  principal  to  such 
murder,  or  that  another  party  killed  deceas- 
ed without  any  aid  rendered  by  defendant 
or,  if  they,  had  a  reasonable  doubt  on  the 
subject,  to  acquit  defendant,  was  sufficient 
without  further  stating  that  to  be  a  principal 
one  must  be  present  at  the  commission  of  an 
offense,  and  do  something  to  aid  the  party 
committing  the  offense,  knowing  tiiat  an  of- 
fense was  being  committed.  Cecil  v.  State 
(Tex.)  100  S.  W.  390,  392. 

•  Same— Actual  preseaee 

In  order  to  constitute  one  a  "principal" 
in  a  crime,  he  must  be  actually  and  bodily 
present  when  the  offense  is  committed.  Mc- 
Donald V.  State,  79  S.  W.  542,  543,  46  Tex. 
Cr.  R.  4. 

All  persons  concerned  in  the  commission 
of  an  offense  are  "principals,"  whether  pres- 
ent when  the  offense  is  actually  committed 
or  not  Cox  v.  State,  104  Pac.  1074,  1078,  8 
Okl.  Cr.  129. 

In  order  that  a  "principal"  shall  be  an- 
swerable for  a  felony  he  must  have  been 
actually  or  constructively  present  where  an- 
other equally  guilty  committed  the  offense. 
Richardson  t.  United  States,  181.  Fed.  1,  6, 
104  C.  C.  A.  69. 

Bodily  presence  on  the  ground  when  a 
robbery  by  assault  is  committed  is  essential 
to  make  a  participant  a  "principal."  Pol- 
len V.  State,  86  S.  W.  1025, 1026,  48  Tex.  Cr. 
R.  70. 

To  render  one  a  "prindpal"  to  a  murder, 
his  presence  need  not  be  strictly  actual,  im- 
mediate presence,  such  as  would  make  him 
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an  eye  or  ear  witness  of  what  passes,  but 
may  be  a  constmctlYe  presence;  and,  where 
It  appears  that  a  person  at  the  time  of  the 
homicide  was  within  a  few  feet  of  the  boose 
In  which  the  homldde  was  committed,  his 
Juxtaposition  clearly  brought  him  in  legal 
contemplation  as  a  principal  to  the  homicide, 
if  the  facts  showed  him  acting  with  actual 
participants.  Smith  v.  State,  105  8.  W.  182, 
183,  52  T^x.  Cr.  R.  27. 

'* Since  there  must  always  be  a  'prin- 
cipal,' one  is  such  who  does  the  criminal  act 
through  an  Innocent  agent,  while  personally 
absent  For  example,  when  a  dose  of  poison, 
or  an  animate  object  like  a  human  being, 
with  or  without  general  accountability,  but 
hot  criminal  in  the  particular  instance,  in- 
flicts death  or  other  injury  in  the  absence  of 
him  whose  will  set  the  force  in  motion,  there 
being  no  one  but  the  latter  whom  the  law 
can  punish,  it  of  necessity  fixes  upon  him 
as  the  doer."  Since  Bums*  Rev.  St  1901, 
provides  a  penalty  for  a  woman  soliciting 
and  taking  mcdidne  for  the  purpose  of  pro- 
curing a  miscarriage,  and  section  1996  pre- 
scribes a  penalty  for  this  person  adminis- 
tering or  prescribing  such  medicine  or  any 
other  substance,  thereby  procuring  a  miscar- 
riage, or  causing  the  death  of  the  woman.  In 
a  prosecution  under  the  latter  section,  the 
person  administering  or  prescribing  the  med- 
icine, and  not  the  woman,  Is  the  **principal," 
and  may  be  punished  as  such,  although  ab- 
sent at  the  time  the  medicine  was  taken  or 
instrument  used.  Seifert  ▼.  State,  67  N.  E. 
100,  160  Ind.  464,  98  Am.  St  Rep.  340  (quot- 
ing and  adopting  definition  in  1  Bish.  New 
Or.  Law,  |  651). 

"A  man  is  a  *princlpal,'  whatever  agen- 
cies he  employs,  if  the  crime  is  committed  by 
his  will  alone.  His  presence  is  immaterial. 
This  doctrine  extends  to  the  case  of  the  in- 
nocent agent  who,  acting  under  mistake  of 
fact  becomes  the  Instrument  in  *the  hands 
of  the  principal  for  the  commission  of  the 
unlawful  act"  One  who  knowingly  present- 
ed, through  an  innocent  agent,  a  false  claim 
against  a  city  for  allowance  would  be  as 
guilty  of  the  offense  of  presenting  such  claim 
as  if  he  presented  it  In  person.  Brunaugh  v. 
State,  90  N.  E.  1019, 1029,  173  Ind.  483  (quot- 
ing Gillette,  Cr.  Law  [2d  Ed.]  |  13). 

An  instruction  that  to  constitute  a  per- 
son a  '*princlpar'  in  the  conunission  of  lar- 
ceny, the  person  must  have  been  actually 
present  at  Its  commission  is  erroneous ;  the 
language  being  entirely  too  broad  and  for^ 
bidding  the  idea  that  constructtye  presence 
recognized  by  all  of  the  authorities.  Bald- 
win T.  State,  35  South.  220,  222,  46  Fla.  115. 

To  constitute  a  "principal,'*  the  offender 
must  either  be  present  where  the  crime  Is 
committed,  or  he  must  do  some  act  during 
the  time  when  the  offense  Is  being  committed 
which  connects  him  with  the  commission  in 


some  way,  and  where  the  acts  oommitted  oc- 
curred prior  to  the  commfsslon  of  the  prin- 
cipal offense,  or  subsequent  thereto,  and  axe 
independ^it  of  and  disconnected  wlQi  tiie  ac- 
tual commission,  and  no  act  Is  done  during 
the  commission  in  aid  thereof,  one  is  not  a 
principal  offender,  bat  an  acoompUoe,  or  an 
accessory,  according  to  the  facts.  DaTis  t. 
State,  117  8.  W.  159,  160,  162,  56  Tex.  Cr. 
R.  495. 

One  who  advises  others  to  commit  lar- 
ceny, but  who  is  at  several  miles  distance  at 
the  time  of  the  commission  of  the  offense, 
and  who  takes  no  part  therein,  bat  assists  in 
the  disposal  of  proceeds,  after  the  theft  has 
been  fully  committed,  is  not  a  "prindpal*" 
but  an  ''accessory."  SUdmore  v.  State,  US 
N.  W.  288,  80  Neb.  698. 

One  using  an  innocent  party  to  eonsam- 
mate  a  crime  would  be  a  ''princ^t"  whether 
present  or  absent  under  Pen.  Code  1896,  art 
77,  making  one  a  principal  who  employs  an- 
other who  cannot  be  punished  to  commit  an 
offense.  Farris  t.  State,  117  S.  W.  796,  799. 
55  Tex.  Or.  R.  481,  131  Am.  St  Rep.  824. 

To  constitute  one  a  "principal**  in  hog 
theft,  he  must  have  been  present  and  assisted 
in  taking  the  hogs,  or  he  must  have  aided  in 
the  commission  of  the  theft  as  by  keeping 
watch  or  by  securing  the  safety  of  the  prin- 
cipal. That  he  entered  into  a  conspiracy  to 
commit  theft  with  others  is  not  sufi^dent 
If  he  advised  them  in  advance  to  steal  the 
hogs,  and  encouraged  them,  and  furnished 
means,  he  is  but  an  "accomplice."  O'Qulnn 
V.  State,  115  S.  W.  39,  44,  55  Tex.  Cr.  B.  1& 

Where  defendant  was  not  present  when 
an  offense  was  committed,  he  could  not  be 
charged  as  a  "principal,"  unless  he  was 
doing  some  act  at  the  time  in  furtherance 
thereot  Eddens  v.  Stote,  84  S.  W.  828^  47 
Tex.  Cr.  R.  539. 

One  not  present  when  a  theft  was  com- 
mitted is  not  a  "principal**  in  the  crime. 
Holmes  v.  State,  91  S.  W.  588,  49  Tex.  Cr.  B. 
348. 

One  who,  though  not  actually  present  at 
the  commission  of  an  offense,  is  engaged  in 
or  Is  doing  something  in  tlie  chain  of  causa- 
tion which  leads  up  to  the  offense  and  Is  a 
necessary  part  of  its  accomplislunent,  is  a 
"principaL**  Bass  v.  State,  127  S.  W.  1020. 
1025,  59  Tex.  Cr.  R.  186. 

If  accused's  son  and  grandson  took  pos- 
session of  another's  cow  from  the  range,  and 
drove  her  away,  with  the  intention  of  appro- 
priating her  to  their  own  use,  and  accused 
was  not  present,  he  would  not  be  guilty  of 
the  theft  as  a  "principal,"  though  he  may 
have  agreed  that  the  animal  should  be  stolen 
and  subsequently  butchered^  and  that  he 
would  participate  in  tlie  butchering  and 
would  conceal  the  meat  Jones  v.  States  122 
S.  W.  81,  88,  57  Tex.  Or.  R.  144. 
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All  persons  concerned  in  the  commission 
of  felony,  whether  they  directly  commit  the 
act  constituting  the  offense  or  aid  and  abet 
in  its  commission,  though  not  present,  are 
*^rincipal8,"  and  no  other  facts  need  be  al- 
leged in  any  indictment  against  such  an  ac- 
cessory than  are  required  in  an  indictment 
against  a  prindpaL  Bev.  St  f  7697.  State 
7.  Bland,  76  Pac.  780,  788,  9  Idaho,  706. 


—•Degrees 

Persons  present  assisting  in  doing  a 
criminal  act  are  principals  in  the  second  de- 
gree, not  accessories.  State  v.  Rowland  Lum- 
ber Co.,  69  S.  £.  68,  59,  153  N.  C.  610. 

**To  constitute  one  a  principal  in  the  sec- 
ond degree,  he  must  not  only  be  present  when 
the  crime  is  committed,  but  must  aid  and 
abet  the  actual  perpetrator  of  the  crime. 
One  who  is  present  when  the  crime  is  com- 
mitted, but  neither  assists  in  its  commission 
nor  shares  in  the  criminal  intent  of  its  per- 
petrator," is  not  a  principal  in  the  second 
degree.  Thornton  v.  State,  46  S.  E.  640,  641, 
119  Ga.  437. 

Where  the  actor,  the  person  who  per- 
forms the  manual  act  incident  to  the  crime, 
had  felonious  intent  in  the  performance  there- 
of, or  knew  the  act  was  criminal,  he  is  a 
principal  in  the  first  degree,  and  the  person 
at  whose  instigation  he  acted  is  either  a  co- 
principal  in  the  first  degree  or  a  principal  in 
the  second  degree,  if  actually  or  coustructiye- 
ly  present,  but,  if  not  so  present  he  is  an  ac- 
cessory before  the  fact.  State  v.  Bailey,  60 
8.  B.  785,  788,  68  W.  Ta.  668. 

A  "principal  in  the  second  degree"  is 
one  who  is  present  aiding  and  abetting  the 
principal  actor  in  the  commission  of  the 
crime,  and  actual  physical  presence  is  not 
necessary.  A  constructive  presence  is  suffi- 
cient, as  in  the  instance  of  a  person  keeping 
watch  or  guard  at  a  conyenient  distance 
while  the  murder  is  being  committed  by  the 
principal  actor.  State  v.  Cremeans,  57  S,  B. 
405,  406,  62  W.  Va.  134. 

"A  'principal  in  the  second  degree*  is  he 
who  is  present  'aiding  and  abetting*  the  act 
to  be  done.  Actual  presence  is  not  necessary. 
It  is  sufficient  to  be  so  situated  as  to  come 
readily  to  the  assistance  of  his  fellows." 
People  ex  rel.  Perkins  v.  Moss,  99  N.  Y. 
Supp.  138,  144,  113  App.  Div.  329  (citing  Peo- 
ple T.  Peckins,  47  N.  B.  883,  153  N.  Y.  585) . 

To  constitute  one  a  "principal  in  the 
second  degree,"  it  is  essential  that  he  be  pres- 
ent, actually  or  constructively,  at  the  com- 
mission of  the  crime,  and  participate  in  it, 
sharing  the  criminal  intent  of  the  principal 
in  the  first  degree.  Landrum  v.  Common- 
wealth, 96  S.  W.  587,  689,  123  Ky.  472. 

In  wills 

Where  a  will  provided  "that  none  of  the 
principal  shall  be  used  unless  it  shall  be  ab- 
solutely necessary**  until  the  devisee  becomes 
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21  years  of  age,  when  it  shall  be  paid  or 
turned  over  to  her,  by  the  word  "principal*' 
was  meant  the  total  proceeds  of  both  the  real 
and  personal  property.  Betty  t.  Petrie,  128 
S.  W.  820,  323,  138  Ky.  426. 

The  words  "put  on  interest,"  "the  Inter- 
est of  my  property  shall  be  paid  annually,*' 
and  "the  principal  shall  go,"  etc.,  as  used  in 
a  will,  all  relate,  in  their  ordinary  sense, 
to  dealing  with  money,  the  value  of  the  use 
of  money,  measured  by  interest  and  securi- 
ties, dischargeable  by  the  payment  of  money, 
and  not  the  rents  and  profits  of  real  estate. 
Benner  v.  Mauer,  113  N.  W.  663,  664,  133 
Wis.  325. 

Of  tmst 

The  "principal  of  the  trust"  consists  of 
the  securities  in  which  the  trust  is  vested. 
Robertson  v.  De  Brulatour,  98  N.  Y.  Supp. 
15,  27,  111  App.  Dlv.  882. 

Prozliiiate  synonyiiioiui 

A  requested  charge  in  an  action  for  in- 
Jury  to  a  passenger  respecting  the  "proxi- 
mate or  principal  cause**  was  bad  for  using 
the  word  "principal,**  which  is  not  a  synonym 
of  "proximate.**  Woolsey  v.  Brooklyn 
Heights  R.  Co.,  108  N.  Y.  Supp.  16,  18,  123 
App.  Dlv.  631. 

Stock  dlTidend 

Stock  issued  by  a  corporation  as  a  stock 
dividend  is  "principal,**  and  not  Income,  with- 
in a  testamentary  trust  giving  the  income  of 
a  trust  fund  invested  in  stocks  to  life  bene- 
ficiaries. Bishop  V.  Bishop,  71  Atl.  583,  591, 
81  CJonn.  509. 

As  between  the  life  tenant,  entitled  to 
the  net  income,  and  the  remainderman,  en- 
titled to  the  "principal,**  of  a  trust  estate  in- 
vested in  corporate  stock,  a  stock  dividend 
is  a  part  of  the  principal  of  the  trust  estate, 
and  goes  to  the  remainderman.  Billings  v. 
Warren,  74  N.  B.  1050, 1055,  216  III.  281. 

A  dividend  in  stocks  of  a  corporation  de- 
clared by  its  directors  out  of  its  surplus  net 
earnings  is  income,  and  not  "principal,**  with- 
in a  deed  conveying  property,  including  the 
stocks  on  which  the  dividend  is  declared,  to 
trustees  to  pay  the  income  to  certain  persons 
for  life,  the  principal  on  their  death  to  be- 
come the  property  of  others.  Safe  Deposit  & 
Trust  Co.  of  Baltimore  v.  White,  61  Atl. 
295,  296,  102  Md.  73;  Same  v.  Long,  61  Atl. 
297,  102  Md.  73. 

Subsoription  riffkts  in  additioiuLl  stook 

Defendants,  as  administrators  with  the 
will  annexed,  came  into  possession  of  a  fund 
of  which  one  of  them  was  a  beneficiary.  A 
new  trustee  was  appointed  on  the  application 
of  the  remaindermen,  and  the  administrators 
ordered  to  account  for  such  fund  and  "all 
accretions  thereto.'*  Held,  that  subscription 
rights  in  additional  stock  issued  by  the  cor- 
poration represented  "principal,**  and  not  in- 
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oome.    Jewett  v.  Schmidt,  92  N.  T.  Snpp.  737, 
738,  45  Misc.  Rep.  471. 

PBINCIPAIi     APMnflSTBATlVJB     OF- 
FICE 

Pen.  Code,  (  172a,  provides  that  every 
person  who,  on  or  within  l^^  miles  of  a  uni- 
versity grounds  or  campus,  on  which  are  lo- 
cated the  ''principal  administrative  oflSces** 
of  any  university  having  an  enrollment  of 
more  than  1,000  students,  more  than  500  of 
whom  reside  or  lodge  on  such  university 
grounds  or  campus,  sells,  gives  away,  or  ex- 
poses for  sale  any  vinous  or  alcoholic  liquors 
is  guilty  of  a  misdemeanor.  Held,  that  the 
words  "principal  administrative  offices**  as 
so  used  did  not  mean  those  offices  and  those 
activities  through  which  the  university,  as 
an  institution,  was  organized  and  financed, 
but  were  used  in  the  sense  of  the  principal 
place  of  business  of  the  university  as  such. 
Ex  parte  Burke,  116  Pac.  755,  756,  160  CaL 
300. 


Gen.  St  1909,  (  9787,  requiring  certain 
affirmative  proof  to  establish  the  validity  of 
a  win  writtoi  or  prepared  by  one  occupy- 
ing a  confld^itial  relation  to  testator,  and 
who  is  the  sole  or  principal  beneficiary  in 
the  will,  applies  solely  to  a  will  written  or 
prepared  by  one  in  a  confidential  relation  to 
testator  who  receives  the  whole  or  the  most 
considerable  portion  of  the  estate  devi^, 
and  not  to  one  written  by  a  person  who  is 
one  of  the  principal  beneficiaries;  the  word 
^'prlndpar*  meaning  main,  chief,  leading, 
highest  in  value,  character  or  importance, 
most  considerable  or  important  Kelty  t. 
Burgess,  115  Pac.  688,  584,  84  Kan.  67& 

FBZNCIPAI.  BUIIJ>nf08 

Tax  Law,  |  10,  Laws  1896,  p.  801,  c  908, 
provides  if  land  is  divided  by  a  line  between 
two  tax  districts  it  shall  be  assessed  in  the 
district  where  the  ''dwelling  house  or  other 
principal  buildings"  are  located.  PlaintifT 
owned  a  1,335-acre  tract  of  land,  575  acres 
in  the  town  of  H.  and  the  remainder  in  the 
town  of  S.,  title  to  the  S.  land  having  been 
acquired  by  her  father  from  one  person,  and 
to  the  H.  land  from  several  difTerent  persons. 
When  assessed  there  were  seven  dwelling 
houses  on  the  H.  land  and  five  on  the  S.  land. 
Neither  plaintiff  nor  her  father  ever  resided 
on  the  tract  Held,  that  the  tact  that  plain- 
tiff*s  son  Is  her  principal  agent  upon  the  tract 
did  not  make  the  dwelling  house  in  S.  occupied 
by  him  the  dwelling  house  comprehended  by 
the  statute,  and  that  there  is  a  storehouse  on 
the  land  in  S.  in  which  crops  from  all  parts 
of  the  tract  are  stored,  and  bams  and  other 
buildings,  did  not  make  them  "principal 
buildings,"  there  being  a  greater  number  of 
buildings  in  H.,  and  hence  the  land  does  not 
fall  within  section  10  of  the  tax  law,  and 
each  part  of  the  tract  should  be  assessed  in 


the  tax  district  where  it  is  located.  Cbam- 
berlain  v.  Sherman,  103  N.  Y.  Snpp.  289,  242, 
53  Misc.  Rep.  474. 


At  the  common  law  challenges  to  Juron 
for  affection  or  partiality  were  of  two  kinds: 
(1)  For  principal  cause;  (2)  to  tiie  favor.  A 
challenge  is  called  "principal,"  because,  if  it 
be  founded  on  truth,  it  standeth  sufficient  of 
itself,  without  leaving  anything  to  the  con- 
science and  discretion  of  the  triors.  Co.  Litt 
156b.  Relationship  to  one  of  the  parties  or 
interest  in  the  subject-matter  of  the  litiga- 
tion furnish  illustrations  of  grounds  for  chal- 
lenges for  "principal  cause."  People  v.  MoU 
100  N.  W.  913,  914,  137  Mich.  692,  68  L.  R. 
A.  871, 4  Ann.  Cas.  960  (quoting  State  t.  Saw- 
telle,  32  Atl.  831,  66  N.  BL  488). 


See  Head  of  Principal  Department 

The  sealer  of  weights  and  measures  de- 
partment of  a  dty,  charged  with  the  minis- 
terial duty  of  determining  the  accuracy  of 
scales  and  measures*  is  not  a  ^'principal  de- 
partment,*' within  Rev.  Laws,  c  19,  i  9,  ex- 
empting from  the  operation  of  the  <^vil  serv- 
ice law  heads  of  principal  departments  of  a 
city.  Attorney  Qeneral  v.  Andrew,  91  N.  B. 
892,  206  liass.  46. 

PBINCIPAI.  BOOBWAT 

Mining  Act  (Hurd's  Rev.  St  1909,  e.  9S) 
I  19,  cL  "f,"  requires  the  keeping  of  an  at- 
tendant at  all  principal  doorways  through 
which  cars  are  hauled  in  a  mine,  to  open  and 
close  the  doors  when  cars  are  passing  to  and 
from  the  workings.  Held,  that  the  term 
"principal  doorway*'  is  not  limited  to  ways 
controlling  the  main  current  of  air  before  it 
is  subdivided,  but  extends  to  each  doorway 
which  is  essential  to  the  ventilation  of  any 
portion  of  the  face  of  the  coal  where  the  min- 
ers are  at  work,  and  which  is  in  frequent, 
regular  and  habitual  use  for  hauling  can 
while  coal  is  being  mined.  Karkowski  v.  La 
Salle  County  Carbon  Coal  Co.,  93  N.  K.  780, 
782,  248  IlL  195. 

PBZNOIPAIi  MAKTSR 

As  used  in  a  statute  providing  that 
whenever  the  "principal  maker^  of  a  note 
shall  die,  and  the  creditor  does  not  within  a 
certain  time  present  the  note  for  allowance, 
the  surety  shall  be  released  to  the  extent 
that  collection  might  have  been  made,  the 
term  "principal  maker"  would  seem  to  be  the 
person  who  would  have  been  the  party  to  the 
note  had  there  been  no  sureties  or  indorsera. 
In  other  words,  he  would  be  presumed  u> 
be  the  person  who  received  the  conslderatlo& 
for  making  the  note,  and,  where  it  is  made 
for  money  loaned,  it  would  ordinarily  be  the 
person  who  borrowed  the  money.  There 
could  not  be  a  parol  agreement  between  vari- 
ous IndAraeiB  <»i  a  note  wherel)9r  the  lint 
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should  be  ''a  principal  maker"  as  to  the  oth- 
ers, and  the  second  a  ''principal  maker''  as 
to  those  following,  etc.,  which,  by  communi- 
cation to  the  payee,  would  require  him  under 
the  statute  to  follow  the  estates  of  each  in 
the  order  named  in  case  of  death,  or  lose  the 
debt  or  release  the  sureties.  Tinker  v.  Cat- 
lin,  68  N.  B.  773,  780,  205  Ili  108. 

PRINCIPAIi  MAKK-RT 

In  Customs  Administratiye  Act  June  10, 
1800,  c.  407,  I  19,  the  provision  that  dutiable 
Talue  shall  be  tJie  market  value  "in  usual 
wholesale  quantities,  at  the  time  of  exporta- 
tion to  the  United  States,  In  the  principal 
markets  of  the  country  from  whence  ikn- 
ported,"  refers  to  the  "principal  market" 
where  Imported  merchandise  is  bought  and 
imported  to  the  United  States  in  wholesale 
quantities,  rather  than  to  markets  where 
there  may  have  been  limited  purchases. 
United  States  v.  Haviland  &  Ck>.,  167  Fed. 
414,  418. 

PRINCIPAI.  OFFICE 

Principal  place  of  buslnecs  synonymous, 
see  Principal  Place  of  Business. 

Kirby's  Dig.  I  6067,  provides  that  an  ac- 
tion against  a  corporation  created  by  the 
laws  of  the  state  may  be  brought  in  the  coun- 
ty in  which  it  is  situated  or  has  its  *'prin- 
dpal  office''  or  place  of  business,  or  in  which 
its  chief  officer  resides.  Held  that,  since  a 
corporation  may  be  situated  in  one  county, 
and  have  Its  ''principal  office"  or  place  of 
business  in  another,  while  its  chief  officer 
may  reside  In  a  third,  an  action  may  be 
brought  against  the  corporation  in  either  of 
snch  counties.  Spratley  v.  Louisiana  &  A. 
Ry.  Ck).,  05  S.  W.  776,  777,  77  Ark.  412. 

Under  Rev.  St  1809,  (  8092,  requiring 
service  of  process  on  town  mutual  fire  Insur- 
ance  companies  to  be  made  on  some  corpo- 
rate officer  at  defendant's  "principal  office," 
service  at  defendant's  "usual  business  of- 
fice" is  insufficient.  Lohoefener  v.  Mercan- 
tile Town  Mut  Ins.  Ck>.,  118  S.  W.  615,  136 
Mo.  App.  540. 

Under  Rev.  St  1899,  (  8002,  providing  for 
service  of  process  on  town  mutual  Insurance 
companies  by  service  on  the  president,  sec- 
retary, or  other  chief  officer  in  charge  of  the 
company's  "principal"  office,  a  return  show- 
ing service  on  the  secretary  of  the  company 
in  its  "usual"  business  office  and  In  charge 
thereof  is  Insufficient  to  confer  Jurisdiction 
because  the  "usual"  business  office  of  the 
company  may  be  a  place  other  than  its  "prin- 
cipal" office.  Wicecarver  v.  Mercantile  Town 
Mut  Ina  Co.,  U7  S.  W.  698,  700,  137  Mo. 
App.  247. 

PRIXCIPAZ.  PXiACE  OF  BUSINESS 

The  "principal  place  of  business"  of  a 
earporation,  for  the  purpose  of  the  venue  of 
an  action  against  it,  is  its  residence.    Krogh 


V.  Pacific  Gateway  &  Development  Co.^  104 
Pac  698,  11  CaL  App.  237. 

The  "principal  office  or  place  of  bust* 
ness"  of  a  corporation,  especially  in  connec- 
tion with  the  taxation  of  its  property  at  sudi 
place,  means  its  domicile,  which  is  the  place 
where  its  governing  power  resides  and  Is  ex- 
ecuted, and,  under  the  Tennessee  statutes, 
where  Its  charter  is  registered,  and  not  where 
its  ordinary  business  is  conducted.  Southern 
Express  Go.  v.  Patterson,  123  S.  W.  853,  350, 
122  Tenn.  279. 

The  term  "principal  office,**  in  a  general 
act,  under  which  a  corporation  was  organ- 
ized, granted  the  poWer  to  "change  the  loca- 
tion of  its  principal  office,"  was  intended  to 
include  "principal  place  of  business,"  and 
hence  such  a  change  of  the  place  of  busi- 
ness to  another  city  in  the  state  was  author^ 
ized.  Bemst^n  ▼.  Kaplan,  43  South.  681, 
582,  150  Ala.  222.  * 

The  phrase  "principal  place  of  business," 
as  used  in  Revlsal  1905,  |  422,  providing  that 
the  principal  place  of  business  of  a  domes- 
tic corporation  shall  be  its  residence  for  pur- 
poses of  suing  and  being  sued,  is  synonymous 
with  the  words  "principal  office,"  as  used  in 
Revlsal  1906,  H  1137,  1176,  1179,  respective- 
ly providing  that,  in  the  formation  of  a  cor- 
poration, the  location  of  the  principal  office 
in  the  state  must  be  set  forth  in  the  certifi- 
cate of  incorporation,  that  the  board  of  direc- 
tors may  change  the  principal  office,  and  that 
the  meeting  of  stockholders  shall  be  at  the 
principal  office  in  the  state.  Roberson  v. 
Greenleaf  Johnson  Lumber  Co.,  68  S.  E.  1064, 
1065,  153  N.  C.  120. 

Under  Ck>de  Civ.  Proc.  1 101,  as  amended 
by  Laws  1909,  c  283,  providing  that  the  ac- 
tion shall  be  tried  In  the  Judicial  subdivision 
in  which  defendant  resides  at  the  commence- 
ment of  the  action,  the  venue  of  an  action 
against  a  domestic  corporation  is  not  any 
place  where  it  happens  to  transact  business, 
but  in  the  county  of  its  "principal  place  of 
business,"  the  place  where  its  president,  secre- 
tary, and  board  of  directors  meet  to  trans- 
act the  governing  business  of  the  corporation 
proper,  where  its  books  are  kept;  that  Is, 
where  its  governing  power  is  exercised  and 
controlled  by  its  board  of  directors  and  offi- 
cers. Mullen  V.  Northern  Accident  Ins.  Co., 
128  N.  W.  483,  484,  26  S.  D.  402  (citing  6 
Words  and  Phrases,  p.  5559). 

The  "principal  place  of  business"  of  the 
city  of  New  York  being  in  New  York  coun- 
ty, it  was  not  a  resident  of  Kings  county, 
and  the  county  court  of  Kings  county  had 
therefore  no  jurisdiction  of  an  action  against 
such  city.  Maisch  v.  City  of  New  York,  86 
N.  E.  458,  460,  193  N.  Y.  460. 

A  petition  in  involuntary  bankruptcy 
was  filed  in  the'  district  of  Massachusetts 
against  a  Maine  corporation,  which  had  car- 
ried on  the  mercantile  business  for  which  it 
was    incorporated   in   Boston.      About   six 
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months  prior  to  the  filing  of  the  petition,  It 
sold  the  most  of  Its  stock  In  trade  and  gave 
np  its  place  of  business,  and  two  months  lat- 
er receivers  were  appointed  by  a  court  of 
Maine,  who  took  charge  of  and  kept  its  re- 
maining property  in  Boston.  Held,  that  the 
corporation  was  not  ''doing  business"  in  any 
proper  sense  after  the  appointment  of  the 
receivers,  and  had  not  had  its  "principal 
place  of  business"  in  Massachusetts  for  the 
greater  part  of  the  six  months  preceding  the 
filing  of  the  petition,  within  the  meaning  of 
Bankr.  Act  July  1,  18d8,  c.  541,  §  2  (1),  30 
Stat  545,  and  that  the  court  in  that  district 
was  without  Jurisdiction  of  the  proceedings. 
In  determining  whether  a  corporation  has 
.had  its  "principal  place  of  business"  in  an- 
other state,  so  as  to  give  the  court  in  that 
district  Jurisdiction  to  adjudicate  it  a  baxik- 
rupt,  it  is  immaterial  whether  or  not  it  com- 
plied with  the  laws  of  that  state  to  entitle 
it  to  do  business  therein  as  a  foreign  cor- 
poration. In  re  Perry  Aldrich  Co.,  165  Fed. 
249,  251. 

Where  a  corporation  operating  factories, 
mills,  or  mines  in  various  states  has  a  prin- 
cipal oflSce,  from  which  supreme  direction 
and  control  are  exercised  over  all  its  business 
and  property,  and  its  selling  and  collecting 
are  done,  where  its  directors  meet,  its  books 
of  account  are  kept,  and  its  correspondence 
conducted,  such  office  is  its  ''principal  place 
of  business,"  within  the  meaning  of  Bankr. 
Act  July  1,  1898,  c  541,  §  2,  d.  1,  30  Stat. 
545,  and  it  Is  subject  to  bankruptcy  proceed- 
ings in  that  district  Burdlck  v.  Dillon,  144 
Fed.  737,  738,  75  C.  0.  A.  008. 

A  notice  of  mechanic's  Hen  describing  the 
lienor  as  the  Wrlght-Easton-Townsend  Com- 
pany, a  corporation  of  the  state  of  New  York, 
with  its  principal  ofilce  in  the  city  of  New 
York,  at  a  given  street  number,  was  a  com- 
pliance with  Lien  Law,  Laws  1897,  p.  518, 
c.  418,  I  9,  subd.  1,  requiring  the  notice  to 
state  the  business  address  and  principal  place 
of  business  of  a  lienor  corporation ;  the  terms 
"principal  office"  and  "principal  place  of  busi- 
ness" being  synonymous  terms  when  used  in 
respect  to  New  York  corporations,  and  the 
assumption  being  that  the  principal  office  of 
such  a  corporation  Is  both  its  "principal  place 
of  business"  and  "business  address."  Hurley 
V.  Tucker,  112  N.  Y.  S.  980,  985,  128  App.  Div. 
580. 

Where  a  manufacturing  corporation,  al- 
though maintaining  a  nominal  office  in  the 
state  in  which  it  is  organized,  has  its  manu- 
factory and  an  office  from  which  it  conducts 
its  business  within  a  district  in  another  state, 
Its  "principal  place  of  business"  is  in  the 
latter  district,  within  Bankr.  Act  July  1, 
1898,  c  541,  §  2(1),  aO  Stat  645,  and  it  is 
subject  to  adjudication  as  'a  bankrupt  there- 
in, although  it  has  ceased  manufacturing 
and  is  engaged  in  liquidating  its  afTaiis  from 
such  principal  office.     Tiffany  y.  La  Plume 


Condensed  Milk  Co.,  141  Fed.  444,  445  (cidns 
In  re  Marine  Machine  &  Conveyor  Co.,  1 
Am.  Bankr.  Rep.  421,  91  Fed.  630;  In  re 
Brlce,  2  Am.  Bankr.  Rep.  197,  93  Fed.  M2; 
In  re  Elmira  Steel  Co.,  5  Am.  Bankr.  Rep. 
484,  109  Fed.  456;  Dressel  v.  North  State 
Lumber  Co.,  5  Am.  Bankr.  Rep.  744,  107  Fed. 
255;  In  re  Mackey,  6  Am.  Bankr.  Rep.  577. 
110  Fed.  355;  In  re  Magid-Hope  SUk  Mfg. 
Co.,  6  Am.  Bankr.  Rep.  610,  110  Fed.  352). 

Ky.  St.  1903,  I  676,  requiring  each  corpo- 
ration, except  those  of  certain  classes,  to 
have  its  name  placed  on  its  "prindpar*  place 
or  places  of  business,  with  the  word  "Incorpo- 
rated" thereunder,  does  not  apply  to  a  local 
exchange  office  of  a  telephone  company  at 
which  an  assistant  manager  is  kept,  where 
the  general  business  of  the  company  is  trans- 
acted at  offices  at  other  places,  to  which  the 
local  offices  report  Commonwealth  v.  Cum- 
berland Telephone  &  Telegraph  Co.  (Ky.) 
108  S.  W.  262,  263. 

Under  Civ.  Code,  S  305,  authorizing  the 
board  of  directors  of  a  corporation  to  exer- 
else  corporate  powers  and  control  the  busi- 
ness and  property  of  the  corporatloD,  the 
board  of  directors  may  remove  the  office  of 
the  corporation  from  one  location  to  another 
in  the  same  dty,  notwithstanding  section 
321a,  declaring  that  the  principal  place  of 
business  of  a  corporation  can  be  changed  only 
with  the  consent  of  the  holders  of  two-tliirds 
of  the  stock,  though  the  word  "office**  is 
deemed  equivalent  to  the  words  "prlndpal 
place  of  business."  Seal  of  Gold  Mining  Co. 
V.  Slater,  120  Pac.  15,  18,  161  Cal.  62L 

Under  Revisal  1905,  §  422,  proTidlng  that 
for  purposes  of  suing  and  being  saed  the 
"principal  place  of  business"  of  a  domestic 
corporation  shall  be  its  residence,  and  sec- 
tion 424,  providing  that,  in  the  absence  of 
contrary  statutes,  an  action  sliall  be  tried  in 
the  county  where  plaintiff  or  defendant  re- 
sides at  the  commencement  thereof,  an  action 
against  a  domestic  corporation  for  a  personal 
injury  is  properly  brought  in  Uie  county  of 
plaintiff's  residence,  or  in  the  county  of  tike 
principal  place  of  business  of  the  corporation, 
at  his  election.  Rackley  v.  Rowland  Lumber 
Co.,  69  S.  E.  56,  57,  153  N.  C.  171. 

PBINOIFAL  PXiAOE  OF  RE8IBEHGE 

"Principal  place  of  residence"  meaoB 
place  of  residence.  A  person  cannot,  legally 
speaking,  have  two  places  of  residence;  and 
the  word  "principal"  may  be  properly  treat- 
ed as  surplusage,  in  a  petition  alleging  that 
the  petitioner  has  his  principal  place  of  resi- 
dence within  a  certain  district  .  Roas-Lewin 
V.  Goold,  71  N.  B.  1028,  1029,  211  IIL  3S4. 

PBINCIPAIXT  ENGAGED 

Engaged  principally  tn   mannfactoring, 

see  Manufacturer. 
Engaged  principally  in  mercaatlle 

suits,  see  Mercantile. 
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The  words  **prlncipally  engaged,**  in  a 
Btatnte  exempting  from  execution  certain  ar- 
ticles necessary  to  carry  on  the  occupation 
In  which  one  is  principally  engaged,  are  not 
to  be  construed  with  reference  to  the  pro- 
ductiveness or  profit  of  one  kind  of  business 
over  another,  where  two  or  more  occupations 
are  followed  at  the  same  time,  but  with  ref- 
erence to  the  occupation  or  business  on  which 
the  party  chiefly  relies  for  a  livelihood,  and 
that  engrosses  the  most  of  his  time  and  at- 
tention, not  for  a  day,  or  a  week,  or  month, 
but  through  the  year.  Smalley  v.  Masten, 
8  Mich.  529,  530,  77  Am.  Dec.  467. 

PRINCIPLE 

In  patent  law,  "the  'principle'  of  a  ma- 
chine is  properly  defined  to  be  its  mode  of 
operation  or  that  peculiar  combination  of  de- 
vices which  distinguishes  it  from  other  ma- 
chines. A  machine  is  not  a  principle  or  an 
idea.**  United  States  Consol.  Seeded  Raisin 
Co.  y.  Selma  Fruit  Co.,  195  Fed.  264,  270, 
115  0.  O.  A.  234. 

A  "principle,**  in  the  abstract,  is  a  funda- 
mental truth,  an  original  cause,  a  motive; 
these  cannot  be  patented,  as  no  one  can  claim 
in  either  of  them  an  exclusive  right  Denning 
Wire  &  Fence  Co.  v.  American  Steel  &  Wire 
Co.,  169  Fed.  793,  796,  95  C.  C.  A.  259  (quot- 
ing and  adopting  definition  in  Le  Roy  v.  Tat- 
ham,  14  How.  [56  TJ.  S.]  156,  14  L.  Ed.  367). 

PRINT— PRINTING 

See  County  Printing. 

Device,  print,  or  Impression,  see  Device. 

Piotorial  illnitrationi 

Pictures  printed  in  successive  colors  from 
metal  plates  from  which  parts  have  been 
cut  out  so  as  to  leave  portions  of  the  print 
in  relief  are  entitled  to  copyright  as  "prints," 
under  the  general  enumeration  of  Rev.  St. 
i  4956,  and  are  not  within  the  proviso  re- 
quiring chromos  or  lithographs  to  be  printed 
from  "drawings  on  stone  made  within  the 
limits  of  the  United  States,  or  from  transfers 
made  therefrom,"  to  be  entitled  to  copyright 
Hills  &  Co.  V.  Hoover,  136  Fed.  701. 

As  materials 

See  Materials. 

As  publish 

**  *Print'  is  familiarly  used  in  the  sense  of 
publish,  and  in  that  sense  receives  recogni- 
tion in  many,  if  not  all,  of  the  dictionaries.'* 
State  ex  rel.  Cronln  v.  Cronin,  106  N.  W.  986, 
987,  75  Neb.  738  (citing  Nebraska  Land,  Stock 
Growing  &  Inv.  Co.  v.  McKlnley-Lanning 
Loan  &  Trust  Co.,  72  N.  W.  357,  52  Neb.  410 ; 
^tna  Life  Ins.  Co.  v.  Wortaszewski,  88  N. 
W.  855,  63  Neb.  636). 

TypewTitins 

Under  Gen.  St.  1901,  |  1076,  providing 
that,  If  there  is  no  newspaper  printed,  print- 


ed notices  must  be  conspicuously  posted,  no- 
tices printed  on  a  typewriter  are  sufitdent  to 
meet  the  statutory  requirements.  State  v. 
City  of  Oakland,  77  Paa  694,  696»  09  Kan. 

784. 

As  wHtins    ' 

See  Write— Writing.  ' 

PRINTED  AHB  PUBLISHED 

Under  a  statute  requiring  notice  of  tax 
sale  to  be  published  once  in  each  week  for 
four  successive  weeks  prior  to  the  sale,  where 
the  tax  sale  in  1903  took  place  on  May  19th, 
and  that  in  1904  on  May  17th,  and  the  affida- 
vit of  publication  in  each  case  declared  that 
the  notice  was  **printed  and  published"  in  a 
designated  newspaper  once  in  each  week  for 
four  successive  weeks,  commencing  on  April 
15th,  and  terminating  on  May  6th,  it  showed 
a  sufficient  publication ;  the  term  "published" 
being  used  in  the  sense  of  the  physical  act  of 
printing  the  notice  in  a  published  newspaper, 
and  not  to  refer  to  the  term  of  notice,  the 
office  of  the  word  "printed"  in  that  connec- 
tion being  (mly  to  emphasize  such  meaning. 
Bauchier  v.  Hammer,  123  N.  W.  132»  134, 14i0 
Wis.  648. 

PBINTED  MATTER 

The  provision  in  Tariff  Act  July  24,  1897, 
c.  11,  S  If  Schedule  M,  par.  403,  30  Stat.  189, 
for  •'printed  matter,"  includes  post  cards  of 
paper  combined  with  such  materials  as  cel- 
luloid, silk,  and  wood,  the  latter  the  compo- 
nents of  chief  value ;  one  side  bearing  floral 
and  decorative  effects  produced  by  spraying 
and  embossing,  and  the  other  being  printed 
with  the  words  "Post  Card"  in  various  lan- 
guages. United  States  v.  Deutsch,  l78  Fed. 
272,  liOl  C.  C.  A.  116. 

Imported  post  cards  bore  on  the  face 
words  printed  in  different  languages  and  on 
the  back  printed  pictorial  representations, 
and  were  omapiented  with  feathers;  the 
feathers  being  the  element  of  chief  value. 
Held,  that  the  printing,  and  not  the  feathers, 
constituted  the  chief  feature  of  the  cards, 
and  that  therefore  the  cards  were  "printed 
matter,"  within  the  meaning  of  Tariff  Act 
July  24, 1897,  c.  11,  |  1,  Schedule  M,  par.  408, 
30  Stat.  189.  A.  H.  Ringk  &  Co.  v.  United 
States,  164  Fed.  1021. 

So-called  lace  paper,  which  is  used  in 
decoratively  packing  confectionery,  etc.,  is 
not  brought  within  the  provision  for  printed 
matter  in  Tariff  Act  July  24,  1897,  c.  11,  §  1, 
Schedule  M,  par.  403,  30  Stat.  189,  by  reason 
of  having  names  and  addresses  of  merchants 
printed  thereon.  Said  provision  does  not  cov- 
er matter  on  which  the  printing  is  but  a  sub- 
ordinate feature.  United  States  v.  Hensel, 
Bruckmann  &  Lorbacher,  152  Fed.  678,  579. 

In  Tariff  Act  July  24,  1897,  c.  11,  |  1, 
Schedule  N,  par.  433,  30  Stat.  151,  the  term 
"printed  matter"  does  not  include  beer  mats, 
consisting  of  round  pieces  of  wood  palp  upon 
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which  have  been  printed  German  yerses,  and 
the  name  and  advertisement  of  beer  dealers. 
Frederick  Hollender  &  Co.  v.  United  States, 
177  Fed.  504,  595. 

Paper  used  for  box  tops  and  similar  pur- 
poses was  printed  with  trade-marks  and  busi- 
ness names  and  *  addresses,  and.  in  some 
instances  with  floral  or  other  decorative  de- 
signs. Held,  that  the  authorities  would  Jus- 
tify its  classification  as  "printed  matter,"  un- 
der Tariff  Act  July  24,  1897,  c.  11, 1 1,  Sched- 
ule M,  par.  403,  30  Stat  189.  Hamilton  v. 
United  States,  167  Fed.  796,  798,  93  O.  a 
A.  186. 

The  provision  for  "printed  matter**  In 
Tariff  Act  July  24,  1897,  c.  11,  |  1,  Schedule 
M,  par.  403,  30  Stat  189,  does  not  include 
Japanese  napkins  made  of  crinkled  paper  and 
ornamented  with  designs  in  colors,  stenciled, 
stamped,  or  printed  thereon.  Morimura  Bros. 
V.  United  States,  172  Fed.  248. 

Post  cards,  with  the  Inscription  "Post 
card**  printed  thereon  in  several  languages, 
are  ''printed  matter,**  within  the  meaning  of 
Tariff  Act  July  24,  1897,  c.  11,  |  1,  Schedule 
M.  par.  403,  30  Stat  189,  because  such  print- 
ing has  a  useful  and  valuable  connection  with 
the  article  Itself.  Deutsch  v.  United  States, 
172  Fed.  290,  291. 

Paper  bags  elaborately  printed  with  ad- 
vertising matter  relating  to  the  goods  intend- 
ed to  be  packed  and  sold  within  them  are  not 
"printed  matter"  within  the  meaning  of  para- 
graph 403,  Tariff  Act  July  24,  1897,  c  11,  J  1, 
Schedule  M,  30  Stat.  189,  but  are  dutiable  as 
manufactures  of  paper  not  specially  provid- 
ed for,  under  paragraph  407  of  said  act,  30 
Stat  189.  Kraut  v.  United  States,  134  Fed. 
701,  142  Fed.  1067,  affirming  130  Fed.  392,  71 
G.  C.  A.  684. 

PRINTER 


The  foreman  of  the  mechanical  depart- 
ment of  a  newspaper  or  a  typesetter  is  not  a 
"printer"  or  "publisher,**  who  is  authorized 
by  Mills*  Ann.  St  §  3884,  to  make  proof  of  pub- 
lication of  a  notice  of  tax  sale;  the  quoted 
terms  relating  to  one  who  has  some  title  or 
proprietary  interest  in  the  plant  Ilerr  v. 
Qraden,  127  Paa  319,  321,  22  Ck>lo.  App.  611. 

PRINTING  CLOTHS 

Where  a  small  calico  printer,  in  embar- 
rassed circumstances,  had  contracted  to  work 
out  a  debt  by  printing,  under  a  contract  which 
bound  his  creditors  to  furnish  him  with  noth- 
ing to  enable  him  to  fulfill  his  contract  but 
the  gray  cloth  to  be  printed,  and  the  father 
of  the  calico  printer  guaranteed  his  son's  **re- 
tum  and  delivery  of  any  and  all  'printing 
cloths*  the  said  creditors  may  hereafter  de- 
liver to  him  to  be  printed,*'  under  a  certain 
contract  identified  by  date  and  subject,  the 


subject  of  the  guaranty  was  the  return  and 
delivery  of  the  gray  cloth  only ;  and  damages 
could  not  be  recovered  upon  the  g:uaranty, 
because  goods  returned  printed  were  not 
printed  in  a  workmanlike  manner,  and  wen 
to  be  confined,  as  to  goods  not  retomed,  to 
the  cost  of  the  gray  goods,  with  interest 
thereon  after  a  reasonable  time  for  their  re- 
turn printed.  Bailey  v.  Larchar,  6  B.  I.  530l 
535. 

FRINTINO  PAPER 

An  Imitation  parchment  paper  known  as 
grease-proof  paper,  which,  though  it  can  be 
printed  on,  is  not  suitable  for  printing  pur- 
poses, but  is  used  almost  altogether  as  wrap- 
ping paper,  is  not  dutiable  as  ''printing  pa- 
per,** under  Tariff  Act  July  24,  1897,  c  11, 
I  1,  Schedule  M,  par.  396,  30  SUt.  187,  bat 
as  paper  not  specially  provided  for,  under 
paragraph  402  ^  Stat  189).  Germania  Im- 
porting Co.  V.  United  States,  142  Fed.  215. 

Under  Tariff  Act  July  24,  1897,  a  11, 1 
1,  Schedule  Bi,  pars,  396,  401,  30  Stat  187, 
180,  handmade  printing  paper  is  dutiable  «i 
"handmade**  rather  than  as  '^rintiDs  paper,* 
even  when  suitable  for  printing.  In  constni> 
Ing  the  application  of  the  terms  "handmade* 
and  ''printing'*  as  applied  to  paper  imports, 
consideration  was  given  to  the  evident  intent 
of  Congress  (1)  as  revealed  in  numerous  suc- 
cessive tariff  acts  to  reduce  the  duties  oa 
printing  paper  for  the  benefit  of  the  ordlnarf 
reading  public,  and  (2)  by  elevating  handmade 
paper  into  a  new  class,  now  that  it  has  be> 
come  in  the  art  of  printing  a  loxniy.  United 
States  V.  Davies,  Turner  &  Go.»  177  Fed.  371, 
372,  101  a  a  A.  425. 

In  Tariff  Act  July  24,  1807,  c.  11,  |  1, 
Schedule  M,  par.  896,  80  Stat  187,  the  pro- 
vision for  "  'printing  paper'  suitable  for  booki 
and  newspapers'*  prescrit>es  an  exceptkHiaQr 
low  duty  on  such  material  on  account  of  the 
educational  value  of  books  and  newspapers, 
and  only  such  paper  as  comes  within  the  true 
spirit  of  the  law  should  be  assessed  thereun- 
der. A  thin,  flimsy,  colored  paper,  said  to 
be  used  for  "printing  circulars  and  printing 
of  all  kinds,*'  but  not  shown  to  he  used  for 
books  or  newspapers.  Is  not  within  the  seopt 
of  the  provision.  Gallenkamp  v.  Wymaa,  178 
Fed.  460,  461. 

Handmade  printing  paper,  soitabla  for 
books  and  newspapers,  is  more  specifically  pro- 
vided for  under  Tariff  Act  aa  ^'printing  pa- 
per •  •  *  suitable  for  books  and  news- 
papers," than  as  "handmade  '^  ^  ^  pt- 
per,*'  under  said  act  Miller,  Sloaae  4 
Wright  V.  United  States,  128  Fed.  468 ;  United 
States  V.  Aiiller,  Sloan  St  Wright.  135  M 
349,  68  G.  a  A.  131. 

PRINTB 

See  Uthogxaphic  Prints 
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PRIOR  APPBOPBIATIOir 

When,  from  among  the  most  energetic 
and  enterprising  classes  of  the  East,  that 
enormous  tide  of  emigration  poured  Into  the 
West,  there  was  found  an  arid  land,  which 
could  be  utilized  as  an  agricultural  country, 
or  made  yaluable  for  Its  gold,  only  by  the 
use  of  Its  streams  of  water.  The  new  in- 
habitants were  without  law,  but  they  quick- 
ly recognized  that  each  man  should  not  be  a 
law  unto  himself.  Accustomed,  as  they  had 
been,  to  obedience  to  the  laws  they  had  help- 
ed make,  as  the  settlements  Increased  to  such 
numbers  as  justified  organization,  they  estab- 
lished their  local  customs  and  rules  for  their 
government  In  the  use  of  water  and  land. 
They  found  a  new  condition  of  things.  The 
use  of  water  to  which  they  had  been  accus- 
tomed, and  the  laws  concerning  It,  had  no 
application  here.  The  demand  for  water  they 
found  greater  than  the  supply,  as  is  the  un- 
fortunate fact  still  all  over  this  arid  region. 
Instead  of  attempting  to  divide  it  among  all, 
thus  making  It  unprofitable  to  any,  or  Instead 
of  applying  the  common-law  riparian  doctrine 
to  which  they  had  been  accustomed,  they  dis- 
regarded the  traditions  of  the  past,  and  es- 
tablished as  the  only  rule  suitable  to  their  sit- 
uation that  of  '*prior  appropriation.'*  This 
did  not  mean  that  the  first  appropriator  could 
take  what  he  pleased,  but  what  he  actually 
needed,  and  could  properly  use  without  waste. 
Thus  was  established  the  local  custom,  whldi 
pervaded  the  entire  West,  and  became  the 
basis  of  the  laws  we  have  to-day  on  that 
subject  Willey  v.  Decker,  78  Pac.  210,  216, 
11  Wyo.  496,  100  Aul  St  Rep.  039  (quoting 
and  adopting  definition  in  Drake  v.  Earhart, 
23  Pac.  541,  2  Idaho,  716). 


In  trespass  to  try  title,  where  it  appeared 
that  defendant  claimed  under  a  "prior  deed*' 
of  the  land  which  was  the  only  '*prior  claim" 
involved,  the  **prior  claim"  was  referable  to 
••prior  deed,"  where  used  in  a  charge  that 
notice  to  a  subsequent  purchaser  of  a  prior 
deed  could  have  been  given  by  knowledge  of 
facts  which  would  have  put  an  ordinarily 
prudent  man  upon  inquiry  which,  if  prosecut- 
ed with  ordinary  diligence,  would  have  led 
to  actual  notice  of  the  prior  deed,  or  by 
knowledge  of  another  person  of  the  prior 
claim  if  he  were  found  to  be  the  purchaser's 
agent;  the  terms  as  used  being  practically 
synonymous.  La  Brie  v.  Cartwright,  118  S. 
W.  785,  788,  65  Tex.  Civ.  App.  144. 

PRIOR  DISCOVERT 

To  constitnte  a  ''prior  discovery,"  which 
wlU  support  a  location  on  public  grounds  as 
an  oil  placer  claim  under  the  mining  laws, 
the  locator  must  have  actually  discovered  oil 
within  the  limits  of  his  claim.  Mere  surface 
Indicatioofl  of  the  existence  of  oil  therein, 


however  strong,  are  not  snfiAcient,  nor  Is  the 
existence  of  oil  on  adjoining  lands.  Bay  v. 
Oklahoma  Southern  Gas,  Oil  &  llln.  Ck>.,  78 
Pac.  936,  940, 13  Okl.  425;  Whiting  v.  Straup, 
95  Pac.  849,  854, 17  W^o.  1, 129  Am.  St  Kep. 
1093  (quoting  Nevada-Sierra  Oil  Co.  v.  Home 
Oil  Co.,  98  Fed.  673). 

PRIOR  IK  TIME 

Under  the  general  rule  that,  between 
mere  equities,  that  which  is  "prior  in  time" 
is  regarded  as  the  best  and  takes  precedence 
over  any  which  may  be  subsequently  created, 
where  a  testator  died,  leaving  certain  debts, 
and  there  was  a  Judgment  existing  against 
one  of  his  children  at  the  time  of  testator's 
death,  the  equities  of  testator's  creditors  and 
other  children  were  ''prior  In  time"  to  the 
equity  created  in  favor  of  the  Judgment  cred- 
itor of  the  child  in  question.  Alderson  v. 
Alderson's  Guardian,  87  S.  W.  810,  811,  120 
Ky.  666. 

PRIOR  ORDnrAHCE 

The  local  improvement  act  of  June  14, 
1897,  as  amended  by  the  act  of  1001,  provides, 
in  section  68,  that  no  special  assessment  shall 
be  held  void  because  levied  for  work  already 
done  under  a  "prior  ordinance,"  if  it  shall 
appear  that  such  work  was  done  in  good 
faith,  by  the  contract  duly  let  and  executed, 
pursuant  to  an  ordinance  providing  that  su<di 
improvement  should  be  paid  for  by  special 
assessment  or  special  tax.  This  provision 
shall  only  apply  when  the  prior  ordinance 
shall  be  held  insufficient  for  the  puri)ose  of 
such  assessment,  or  otherwise  defective,  ^o 
that  the  collection  of  the  assessment  therein 
provided  for  becomes  impossible.  Held,  that 
the  *'prior  ordinance"  contemplated  by  the 
section  may  be  one  passed  under  the  laws 
existing  prior  to  1897.  Gorton  v.  City  of  Chi- 
cago, 66  N.  B.  541,  542,  201  lU.  534. 

PRIOR  PnBI.IC  USB 

"When  the  subject  of  invention  is  a  ma- 
chine, it  may  be  tested  and  tried  in  a  build- 
ing, either  with  or  without  closed  doors.  In 
either  case  such  use  is  not  a  public  use, 
within  the  meaning  of  the  statute,  so  long  aa 
the  inventor  is  engaged  in  good  faith  In  test- 
ing its  operation.  He  may  see  cause  to  alter 
it  and  Improve  It,  or  not  His  experiments 
will  reveal  the  fact  whether  any,  and  what, 
alterations  may  be  necessary.  If  durability 
is  one  of  the  qualities  to  be  obtained,  a  long 
period,  perhaps  years,  may  be  necessary  to 
enable  the  inventor  to  discover  whether  his 
purpose  is  accomplished,  and  though,  during 
all  that  period,  he  may  not  find  that  any 
changes  are  necessary,  yet  he  may  be  Justly 
said  to  be  using  his  machine  only  by  way  of 
experimenting;  and  no  one  would  say  that 
such  a  use,  pursued  with  a  bona  fide  intent 
of  testing  the  qualities  of  the  machine,  would 
be  a  public  use,  within  the  meaning  of  the 
statute.    So  long  as  he  did  not  voluntarily 
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allow  others  to  make  it  and  use  it,  and  bo 
long  as  it  is  not  on  sale  for  general  use,  he 
keeps  the  invention  under  his  own  control, 
and  does  not  lose  his  title  to  a  patent.  It 
would  not  be  necessary,  in  such  a  case,  that 
the  machine  should  be  put  up  and  used  only 
in  the  inventor's  own  shop  or  premises.  He 
may  have  it  put  up  and  used  in  the  premises 
of  another,  and  the  use  may  inure  to  the  ben- 
efit of  the  owner  of  the  establishment.  Still, 
If  used  under  the  surveillance  of  inventor  and 
for  the  purpose  of  enabling  ,him  to  test  the 
machine,  and  ascertain  whether  it  will  an- 
swer the  purpose  intended,  and  make  such 
alterations  and  improvement  as  experience 
demonstrates  to  be  necessary,  it  will  still  be 
a  mere  experimental  use,  and  not  a  public 
use,  within  the  meaning  of  the  statute." 
Where  a  patent  is  for  a  manufactured  ar- 
ticle itself,  designed  for  general  use,  a  pre- 
sumption arises  that,  when  the  inventor  is- 
sues such  article  to  the  public,  he  regards  it 
as  a  finished  product,  and,  in  case  he  does 
not  apply  for  a  patent  within  two  years,  aban- 
donment of  his  purpose  to  do  so  may  well 
be  assumed ;  but  where  the  invention  is  for 
a  machine  designed  to  produce  articles,  a 
different  rule  as  to  experimental  use  may 
well  apply,  and,  although  the  articles  produc- 
ed may  be  perfect,  the  machine  may  not,  and 
the  sale  of  the  product  does  not  necessarily 
render  the  use  of  the  machine  a  "prior  pub- 
lic use,"  where  none  are  sold,  and  the  use  is 
entirely  under  the  observation  of  the  inven- 
tor. Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,' 
140  Fed.  161,  171  (quoting  and  adopting  defi- 
nition In  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  97  U.  S.  126,  24  L.  Ed.  1000). 

PBZOB  RIGHT 

In  an  action  against  a  street  railroad 
for  personal  injuries,  error  in  instructing 
that  the  street  railroad  had  no  prior  right  to 
that  part  of  the  street  occupied  by  its  track, 
as  against  pedestrians  and  vehicles,  is  not 
cured  by  an  instruction  that  it  had  a  superi- 
or and  preferential  right,  since  there  is  no 
distinction  between  a  "prior"  right  and  a 
^'superior"  or  "preferential"  right,  and  hence 
the  two  instructions  were  clearly  inconsist- 
ent and  left  the  jury  to  accept  either  and 
disregard  the  other.  Denver  City  Tramway 
Co.  V.  Qustafson,  121  Pac  1015,  1020,  21 
Colo.  App.  478. 

In  a  clause  in  a  lease  giving  the  lessee, 
at  the  expiration  of  the  term,  "the  prior 
right  to  lease  the  same,  said  premises,  for  a 
further  term  of  five  years"  at  a  specified 
rental,  the  word  "prior"  did  not  qualify  the 
right  of  renewal,  as  the  lessee's  right  to  re- 
new must  necessarily  be  prior  to  the  right 
of  others.  Butt.  v.  Maier  &  Zobelein  Brew- 
ery, 92  Pac.  652,  653,  6  CaL  App.  581. 

PRIOR  SUIT 

In  personal  actions  priority  of  suit  as 
between  a  federal  and  state  court  is  deter- 


mined by  the  time  when  the  parties  are  sei^ 
ed  with  process,  and  not  by  the  date  of  the 
filing  of  the  two  actions.  Defendant  brought 
an  action  in  ejectment  in  a  state  court 
against  a  nonresident  receiver  to  recover  a 
tract  of  land,  and  service  wais  made  by  pub- 
lication; the  date  of  last  publication  being 
September  23d.  Prior  to  the  filing  of  soch 
action,  a  bill  had  been  filed  in  the  federal 
court  by  the  receiver  and  others  against  de- 
fendant to  quiet  title  to  the  same  land  in 
complainants,  and  personal  service  was  made 
on  defendant  September  24tlu  Two  of  the 
complainants  in  such  suit  claiming  title  to 
the  land  were  not  parties  to  the  action  In 
ejectment  Held,  that  the  ejectment  action 
was  not  a  prior  suit  within  the  rule  that  a 
federal  court  will  ordinarily  in  its  discretion 
stay  proceedings  in  a  suit  before  it  to  await 
the  termination  of  a  prior  suit  in  a  state 
court  involving  the  same  matters.  B^iolst 
V.  Smith,  191  Fed.  514,  515. 

PRIOR  TO  KATURTTT 

A  mortgage  securing  notes  maturing  at 
different  times  stipulated  that,  on  default  in 
the  payment  of  any  one  of  the  notes,  the 
whole  indebtedness  should  be  due  at  the  op- 
tion of  the  mortgagee.  A  contemporaneous 
agreement  provided  that  any  one  or  more 
partial  payments  might  be  made  at  any  time 
"prior  to  maturity,"  and  that  all  payments 
so  made  should  be  indorsed  and  credit  given. 
Held,  that  the  words, /'prior  to  maturity.** 
meant  the  time  prior  to  the  election  of  the 
mortgagee  to  declare  the  entire  debt  due ;  a 
mortgage  due  by  election  of  the  mortgagee 
being  as  fully  matured  as  one  due  by  the  ex- 
piration of  the  extreme  limit  of  time  fixed 
for  payment  Bartiett  Estate  Ck>.  v.  Fair- 
haven  Land  Co.,  94  Pac.  900, 903, 49  Wash.  58, 
15  L.  R.  A.  (N.  8.)  590,  126  Am.  St  Rep.  S5a 

PRIOR  TO  THE  PASSAGE 

In  an  Iowa  statute  providing  that  a 
homestead  may  be  sold  on  execution  for 
debts  contracted  "prior  to  the  passage"  of 
the  law,  the  court  in  Charless  v.  Lambersoo, 
1  Iowa,  442,  63  Aul  Dec  457,  held  that  the 
*'words  'prior  to  the  passage*  we  think 
amount  to  the  same  thing  as  if  the  Legisla- 
ture had  used  the  word  'heretofore,'  and  ei> 
ther  must  relate  to  the  time  of  taking  effect, 
and  not  to  the  time  of  passage."  Scales  v. 
Marshall,  70  S.  W.  945,  946,  96  Tex.  140. 

The  phrase  "prior  to  the  passage  of  this 
act,"  in  Local  Option  Law  of  1908  (Laws  Spt 
Sess.  1908,  p.  4,  a  2),  which  contained  no 
emergency  clause,  and  provided  in  section  9 
thereof  that  90  days  after  the  holding  of  an 
election,  resulting  in  prohibition,  liquor  li- 
censes should  be  void,  but  that  no  license  is- 
sued  prior  to  the  passage  of  this  act  sbonid 
be  terminated  by  virtue  of  the  act  or  any 
vote  thereunder,  was  used  in  its  tedmlcal 
sense  as  referring  to  the  time  of  the  act  go- 
ing into   effect  on  the  distribution  of  the 
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session  laws  to  the  various  counties  and  tbe 
proclamation  of  the  Governor,  and  a  liquor 
license  issued  after  the  enactment  of  the 
statute,  but  before  the  Governor's  proclama- 
tion, was  not  terminated  by  a  local  option 
election  resulting  in  prohibition.  State  v. 
Williams,  90  N.  E.  754,  173  Ind.  414, 140  Am. 
St.  Rep.  261,  21  Ann.  Cas.  d86. 

PRIOBITIES 

"Priorities"  In  bankruptcy  are  often 
called  preferences.  They  are  given  out  of 
the  bankrupt's  estate  after  all  Hens  upon  the 
assets  and  all  claims  of  others  in  the  things 
which  constitute  them  have  been  discharged. 
Smith  V.  Mottley,  150  Fed.  266,  268,  80  C.  C. 
A.  164. 

PRIOBITT  nr  PAYMENT 

A  lien  is  a  qualified  right  which,  in  a 
given  case,  may  be  exercised  over  the  prop- 
erty of  another.  It  attaches  to  the  subjects 
of  property  and  follows  them  in  their  trans- 
mission to  others.  "Priority  In  payment"  is 
preference  in  the  appropriation  of  the  pro- 
ceeds of  the  debtor's  property,  and  if,  be- 
fore it  has  attached,  there  is  a  bona  fide 
transfer  of  the  property,  the  right  will  be 
lost  Advance  Thresher  Co.  v.  Beck,  128  N. 
W.  315,  316,  21  N.  D.  55,  Ann.  Cas,  1913B, 
517  (quoting  and^  citing  Anderson  v.  State,  23 
Miss.  450). 

PRISM 

PRISMATIC  GLASS 

The  Tariff  Act,  30  Stat.  158,  provision 
for  strips  of  glass  ground  or  polished  to 
"prismatic  form"  is  not  limited  to  strips  so 
ground  that  a  side  in  Itself  forms  a  prism, 
but  Includes  also  strips  that  fulfill  the  func- 
tions of  a  prism,  as  where  there  are  ground 
in  one  side  fine  parallel  longitudinal  Incisions 
forming  prisms.  United  States  v.  Ashcroft 
Mfg.  Co.,  172  Fed.  449 ;  Id.,  176  Fed.  736,  100 
C.  O.  A.  281. 

PRISON 

See  State  Prison. 

The  word  "prison,"  used  in  Balliuger's 
Ann.  Codes  &  St  i  6959,  providing  for  the 
commitment  of  persons  who  have  been  ac- 
quitted of  crime  on  the  ground  of  insanity, 
comprehends  the  penitentiary,  any  county 
Jail,  or  any  state  hospital  for  Insane.  State 
ex  rel.  Thompson  v.  Snell,  89  Pac.  931,  933, 
46  Wash.  327.  9  L.  R.  A.  (N.  S.)  1191. 

A  "prison"  is  not  a  place  of  refuge  for 
a  criminal.  It  is  for  his  punishment,  to 
wliich  he  is  involuntarily  committed,  and  the 
same  power  that  commits  him  can  take  him 
:from  it,  when  in  the  Interest  of  Justice  he 
should  be  transferred  elsewhere  to  answer 
for  his  misdeeds.  Commonwealth  v.  Ramnn- 
no,  68  Atl.  184»  186»  219  Pa.  204,  14  L.  R.  A. 


(N.  S.)  209,  123  Am.  St  Rep.  663,  12  Ann. 
Cas.  818. 

Where  a  committment  for  contempt  In 
supplementary  proceedings  recited  that,  on 
the  debtor's  failare  to  comply  with  the  order 
for  the  payment  of  the  debt,  he  was  adjudg- 
ed guilty  of  contempt  and  "committed  to 
prison  for  the  term  of  14  days,"  the  term 
"prison"  was  sufficiently  broad  to  include  all 
institutions  for  the  detention  of  persons 
sentenced  to  imprisonment,  so  that  the  com- 
mitment was  not  in  excess  of  the  Jurisdic- 
tion of  the  police  court,  as  authorizing  im- 
prisonment in  the  house  of  correction  at 
hard  labor,  and  therefore  would  not  sustain 
an  action  for  false  imprisonment  Brewer  v. 
Casey,  82  N.  E.  45,  196  Mass.  384. 

ladiistiial  sekool 

A  commitment  of  a  boy  to  the  State  In- 
dustrial School,  in  pursuance  of  Comp.  St. 
1907,  c.  75,  I  4840,  providing  that  where  a 
boy  under  18  shall  be  found  guilty  of  any 
crime,  except  murder  or  manslaughter,  the 
court  may  instead  of  entering  Judgment  or 
sentencing  the  boy  to  the  penitentiary,  com- 
mit him  to  the  State  Industrial  School,  is  not 
a  punishment,  nor  is  the  industrial  school  a 
prison,  so  as  to  require  the  imposition  of  a 
fine  rather  than  the  commitment,  within  the 
rule  that,  where  one  of  two  or  more  punish- 
ments may  be  imposed,  the  court  should  in- 
flict the  one  which  would  be  the  less  severe 
and  result  in  the  least  disgrace.  Roberts  v. 
State,  118  N.  W.  574,  576,  82  Neb.  651. 

PBISON  BREACH 

An  escape  is  where  one  who  is  under  ar- 
rest gains  his  liberty  before  he  is  delivered 
by  due  course  of  law,  and  where  an  escape 
from  confinement  is  effected  by  the  prisoner 
with  force,  it  is  called  a  **prl8on  breaking," 
and  where  it  is  effected  by  others  with  force, 
it  Is  known  as  a  "rescue."  State  v.  Sutton, 
84  N.  E.  824,  826,  170  Ind.  473. 

PBisoifzai 

As  public  charge,  see  Public  Charge. 
Discharge  of  prisoner,  see  Discharge. 

The  word  **prlsoner''  used  in  section 
2248  et  seq..  Gen.  St  1906,  relating  to  habeas 
corpus  proceedings,  has  reference  to  any  per^ 
son  unlawfully  restrained  of  his  liberty  or 
unlawfully  detained  from  his  proper  custody, 
and  includes  minors.  Porter  v.  Porter,  63 
South.  546.  547.  60  Fla.  407,  Ann.  Cas.  19120, 
867. 

Persons  committed  to  the  county  Jail  for 
violations  of  city  ordinances,  as  well  as  per- 
sons committed  for  violations  of  ^neral 
laws,  are  "prisoners,"  within  the  meaning  of 
the  law  providing  for  the  board  of  prisoners 
by  the  sheriff  at  the  county's  expense.  Bur- 
ton V.  Erie  County,  56  Atl.  40,  41,  206  Pa. 
570. 
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JvTenile  delinqveiit 

Act  March  2,  1005  (Laws  1906»  p.  106), 
providing  for  the  care  of  delinquent  children, 
iB  not  a  criminal  statute,  but  a  reformatory 
one,  and  a  person  charged  with  assisting  a 
Juvenile  delinquent  to  escape  from  custody, 
under  the  provisions  of  the  act,  is  not  guilty 
of  a  crime,  under  Rev.  Codes,  (  6456,  provid- 
ing that  every  person  who  willfully  assists 
prisoners  to  escape  is  guilty  of  a  felony ;  the 
delinquent  not  being  a  "prisoner"  within  the 
statq^  Ex  parte  Small,  116  Pac.  118,  110, 
19  Idaho,  1. 

PRISONERS  OF  WAR 

On  the  representations  of  the  Secretary 
of  the  Interior,  the  Secretary  of  War  sent 
troops  into  the  vicinity  of  an  Indian  reserva- 
tion to  serve  as  a  repressing,  influence  on  the 
Indians,  a  group  of  whom,  under  a  leader, 
threatened  trouble.  The  officer  In  command 
arrested  the  leader  and  some  of  his  immedi- 
ate followers.  While  the  arrest  was  made, 
the  troops  were  fired  on  by  other  Indians, 
and  the  fire  was  returned.  The  Indians  ar- 
rested were,  on  the  recommendation  of  the 
Secretary  of  the  Interior,  confined  for  an 
indefinite  period  at  hard  labor,  on  condition 
that  they  could  be  released  whenever  it 
might  be  deemed  wise  to  do  so.  Held,  that 
the  Indians  were  not  "prisoners  of  war,*'  and 
their  detention  could  not  be  Justified  on  the 
ground  that  a  state  of  war  existed.  Ex 
parte  Bi-a-LU-Le,  100  Pac.  450,  451»  12  Ariz. 
150. 

PRIVACY 

See  Right  of  Privacy. 

PRIVATE 

PRIVATE  AOT 

"Private  acta"  are  those  which  operate 
only  on  particular  persons  and  private  con- 
cerns, in  contradistinction  to  those  which  re- 
gard the  whole  community.  State  ex  reL 
Roberts  v.  Indian  Territory  Illuminating  Oil 
Co.,  123  Pac.  166,  167,  32  Okl.  607  (citing 
6  Words  and  Phrases,  p.  5567). 

A  "private  bill*'  applies  only  to  indlvidu- 
ala  or  corporations,  and  not  to  munlcipali- 
tlea.  Oubner  v.  McClellan,  115  N.  Y.  Snpp. 
755,  75e^  130  App.  Div.  716. 

In  an  article  in  the  Atlantic  Monthly  for 
January,  1906  (volume  97,  p.  69),  Mr.  Sam- 
uel P.  Orth  states  that:  "A  'public  law*  is 
a  measure  that  affects  the  welfare  of  the 
state  as  a  unit;  a  1;>rivate  law'  is  one  that 
provides  an.  exception  to  the  public  rule; 
the  one  la  an  answer  to  a  public  need  and 
the  other  an  answer  to  a  private  prayer. 
When  it  acts  upon  a  public  bill,  a  Legislature 
legislates;  when  it  acts  jxvov  a  private  bill, 
it  adjudicates.  It  passes  irom  cue  function 
of  a  lawmaker  to  that  of  a  Judge.     It  is 


transformed  from  a  tribunal  of  the  people 
into  a  Justice  shop  for  the  seeker  after  spe- 
cial privilege."  Anderson  v.  Board  of  OHn'n 
of  aoud  County,  95  Pac  583,  586,  77  Kan. 
721. 

P.  L.  1907,  p.  114,  authorizlnif  tlie  mayon 
in  cities  having  a  population  of  not  leas  dun 
100,000  or  more  than  200,000  InhabitxnU  to 
appoint  boards  of  public  works,  is  not  a  pri- 
vate, local,  or  special  law  affecting  the  in- 
ternal affairs  of  towns  or  coonties,  within 
the  constitutional  prohibition.  Wllscm  t.  Me- 
Kelvey,  77  AtL  94,  95,  78  N.  J.  Law,  esL 

Act  April  8,  1909  (P.  L.  1909,  p^  98),  ere> 
ating  a  board  of  excise  commissioners  in 
cities  having  a  population  of  not  less  than 
50,000  nor  more  than  100,000  inhabitants,  if 
not  a  "private,  local  or  special  law"  regulat- 
ing the  internal  affairs  of  towns  or  ooanties 
within  the  constitutional  prohlbltioii.  WilscMi 
▼.  Fromm,  78  AU.  193,  80  N.  J.  Law,  582. 

Va.  Code  1904,  H  1759,  1766,  denonndng 
certain  acts  as  misdemeanors  affecting  the 
interests  of  the  Virginia  Pharmaceutical  As- 
sociation, and  undertaking  to  give  to  the  ap- 
pointees of  such  association  the  ex<dnsive 
right  to  be  prosecutors  of  such  crimes  and 
the  exclusive  beneficiary  In  the  penalty  to 
the  extent  of  a  half  of  the  fines  imposed, 
apply  to  the  whole  state,  and  make  a  viola- 
tion of  its  provisions  by  any  person  a  misde- 
meanor punishable  by  fine,  and  are  not  **spe- 
cial  or  private  laws"  within  Const.  1902,  i 
63,  cl.  1  (Ck)de  1904,  p.  ccxxili),  prohibiting 
the  General  Assembly  from  enacting  any  lo- 
cal, special,  or  private  law  for  the  punish- 
ment of  crime.  Bertram  v.  C^ommonwealth. 
62  8.  B.  969,  971,  108  Va.  902. 

Where  all  objects  which  can  constltn- 
tlonally  be  included  in  a  class  are  by  legis- 
lation recognized  by  inclusion  therein,  sncfa 
legislation  will  be  general  In  the  constltntloo- 
al  sense,  and  P.  L.  1907,  p.  365,  art  25»  sap- 
plementary  to  the  school  law  creating  and 
providing  for  the  Teachers'  Retirement  Fond, 
is  not  a  private,  local,  or  special  law,  viola- 
tive of  Const  art  4,  |  7,  par.  11,  prohibiting 
the  passage  of  such  laws  in  certain  cases. 
because  for  constitutional  reasons  it  did  not 
compel  teachers  whose  contracts  antedated 
the  enactment  of  the  supplement  to  become 
members  of  the  fund,  but  only  those  whose 
contracts  were  made  after  it  became  effec- 
tive. Allen  V.  Board  of  Education  of  City 
of  t'assalc,  79  Ati.  101,  103,  81  N.  X  Law, 
135. 

The  charter  of  a  building  and  loan  as- 
sociation, obtained  under  the  general  law.  Is 
not  a  'local'*  or  '^private*'  law,  within  Code 
1906,  i  8,  providing  that  private  and  local 
laws,  not  revised  and  brought  into  the  Code, 
are  not  affected  by  its  adoption;  and  bo  Is 
not  saved  from  the  operation  of  section  2678, 
revising  the  usury  law,  and  doing  away  with 
the  exception  thereof,  whereby  building  and 
loan  associations  oould  receive  more  than  19 
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per  cent  Interest  Mississippi  Building  & 
I>)an  Ass*n  v.  McBlveen,  66  Soath.  187,  189, 
100  Miss,  la 

Highway  Law  (Consol.  Laws  1909,  c.  25) 
I  59a,  added  by  Laws  1910,  c.  701,  provid- 
ing that  awards  under  any  statute  for  dam- 
ages to  real  estate  by  change  of  grade  of  any 
street,  etc.,  shall  bear  interest,  is  a  general, 
and  not  a  local,  law,  as  affecting  the  suffi- 
ciency of  the  title  of  the  act  People  ex  rel. 
Central  Trust  Co.  of  New  York  v.  Prender- 
gast,  05  N.  B.  715,  717.  202  N.  Y.  188. 

Election  Law  (Laws  1896,  p.  893,  c.  909, 
as  amended  by  Laws  1908,  p.  1908,  c.  521), 
relating  to  cities  of  a  million  or  more  in- 
habitants, provides  that  the  register  shall 
contain  a  column  for  the  signature  of  the 
elector,  or,  if  unable  to  write,  for  Altering 
his  identification  statement.  If  the  elector 
cannot  write,  the  inspectors  are  required  to 
ask  him  certain  questions  as  to  his  name, 
parentage,  occupation,  etc.  Section  3  re- 
quires each  clerk  to  keep  a  pollbook  which 
each  elector  must  sign  before  he  receives  a 
ballot,  the  signature  to  be  compared  with 
the  elector's  signature  in  the  inspector's  reg- 
ister, or,  if  the  elector  cannot  read,  he  must 
answer  the  same  questions  propounded  to 
him  when  he  registered.  Held  that,  being  an 
amendment  to  the  state  election  law,  the 
fact  that  it  contains  provisions  applying  only 
to  cities  of  a  million  or  more  inhabitants, 
deemed  necessary  in  the  light  of  local  con- 
ditions, does  not  render  it  a  "private  or  local 
bill"  within  the  prohibition  of  Const  art  3, 
S  la  Ahem  v.  Elder,  88  N.  E.  1059,  1061, 
195  N.  Y.  493. 

Const.  §  110,  defines  a  special  or  **private 
law"  as  one  which  applies  to  an  individual 
association  or  corporation.  State  ex  rel.  At- 
torney General  v.  Sayre,  39  South.  240,  142 
Ala.  641,  4  Ann.  Cas.  656. 

Ordinance 

A  county  ordinance  is  within  Pen.  Code, 
S  963,  providing  that,  in  pleading  a  ''private 
statute,"  it  is  sufl5cient  to  refer  to  the  stat- 
ute by  its  title  and  the  day  of  its  passage, 
and  that  the  court  must  thereupon  take  Ju- 
dicial notice  thereof.  Ex  parte  Childs,  81 
Paa  667,  1  Cal.  App.  39. 


A  "private  alley"  is  ordinarily  an  alley 
which  has  not  been  dedicated  to  the  public 
use,  and  to  which  the  general  public  is  de- 
nied access,  or  which  is  set  apart  for  some 
particular  purpose.  A  private  passage  or 
way  is  sometimes  referred  to  as  a  private 
alley,  especially  when  bordered  by  trees  or 
otherwise  defined  or  inclosed.  Alleys  in  cit- 
ies and  towns  are  usually  public,  and  a 
private  alley  therein  is  exceptional.  Under 
Code,  S  916,  requiring  that  land  platted  shall 
be  divided  by  streets  into  blocks  with  al- 
leys, and  section  751  authorlsElng  cities  to 
.widen,  vacate,  improve,  and  repair  alleys, 


the  word  "alley,"  when  used  by  one  dealing 
with  lots  in  platted  ground  and  referring 
to  an  alley  therein,  presumptively  means  a 
public  alley.  Talbert  v.  Mason,  113  N.  W. 
918,  921,  136  Iowa,  373,  14  K  R.  A.  (N.  S.) 
878,  125  Am.  St  Rep.  259. 

PRIVATE  BANK 

A  "private  bank,"  carried  on  by  an  in- 
dividual, is  not  a  quasi  corporation  under 
the  banking  law.  In  re  Purl's  P^tate,  125  S. 
W.  849,  853,  147  Mo.  App.  105. 

PRIVATE  BAHKER 

Institution  as  including,  see  Institution. 

The  term  "individual  banker"  has  been 
construed  to  mean  a  person  who,  having 
complied  with  the  statutory  requirements, 
has  received  authority  from  the  banking  de- 
partment to  en^ge  in  the  business  of  bank- 
ing, subject  to  its  inspection,  supervision,  and 
to  the  burdens  imposed,  and  the  term  "pri- 
vate bankers"  has  been  construed  to  mean 
persons  or  firms  engaged  in  banking  with- 
out having  any  special  privileges  or  au- 
thority from  the  state.  The  term  "individu- 
al banker,"  as  used  in  the  statutes  of  Mon- 
tana, declaring  guilty  of  a  felony  every  of- 
ficer or  agent  of  a  bank,  and  every  "individu- 
al banker,"  teller,  or  clerk  of  an  indlvlrlual 
banker,  who  receives  deposits,  knowing  that 
such  bank  or  association  or .  banker  is  in- 
solvent, means  one  other  than  a  private 
banker,  and  the  statute  does  not  authorize 
the  conviction  of  a  private  banker.  Ex  par- 
te Wisner,  92  Pac  958,  959,  36  Mont  298. 

m 

A  corporation  authorized  to  deal  in 
notes,  loans,  and  bonds  is  not  comprehended 
by  the  section  of  the  federal  bankruptcy  act, 
making  "private  banks"  subject  to  involun- 
tary bankruptcy  proceedings.  Murphy  v. 
Pennlman,  66  Atl.  282,  289,  105  Md.  452,  121 
Am.  St.  Rep.  583. 

PRIVATE  BUX 

See  Private  Act 

PRIVATE  BOARBnrG  ROUSE 

In  Humburd  v.  Crawford,  105  N.  W.  330, 
128  Iowa,  743,  it  was  held  that  if  one  served 
meals  only  in  pursuance  of  previous  arrange- 
ments, and  therefore  to  particular  individu- 
als rather  than  to  any  who  might  apply,  his 
place  was  not  an  eating  house,  but  a  "pri- 
vate boarding  house"  only,  and  that  the 
civil  rights  statute  did  not  apply.  Brown  v. 
J.  H.  Bell  Co.,  123  N.  vV.  231,  234,  235,  146 
Iowa,  89,  27  L.  R.  A.  (N.  S.)  407,  Ann.  Cas. 
1912B,  852. 

PRIVATE  CAPACITY 

See,  also,  Public  Capacity. 

A  borough  which  undertakes  to  supply- 
water  to  ita  inhabitants  acts  in  a  "private" 
and  not  a  public  capacity.  Carlisle  Qas  & 
Water  Co.  v.  Carlisle  Borough,  67  Atl.  844, 
845,  218  Pa.  554  (citing  Jolly  t.  Borough  of 


PRIVATE  CARKIEB 


1196 


PRIVATE  CORPORATION 


Monaca,  65  Atl.  809,  216  Pa.  345;  Baily  y. 
City  ot  Philadelphia,  39  AtL  404,  184  Pa. 
594,  39  K  R.  A.  837,  63  Am.  St  Rep.  812). 

PBIVATE  CARRIER 

A  "common  carrier"  Is  one  who  openly 
professes  to  carry  for  hire  the  goods  of  all 
who  choose  to  employ  him,  and  whose  duty 
it  is  to  carry  for  all  who  comply  with  the 
terms  as  to  Areight,  etc.;  while  a  "private 
carrier"  is  one  who,  without  being  engaged 
in  the  business  generally,  undertakes  to  carry 
goods  for  hire  in  a  particular  case.  The  Gape 
Charles,  198  Fed.  346,  349. 

A  common  carrier  may  become  a  "pri- 
vate carrier,"  when,  as  a  matter  of  accom- 
modation or  special  engagement,  it  under- 
takes to  carry  something  which  it  is  not  its 
business  to  carry.  Santa  F6,  P.  &  P.  Ry. 
Co.  T.  Grant  Bros.  Const  Co.,  108  Paa  467, 
469,  13  Ariz.  186. 

A  furniture  mover  is  a  •'private  carrier" 
or  bailee  for  hire,  subject  only  to  the  duties 
and  responsibilities  of  such  a  bailee,  unless 
by  agreement  he  assumes  additional  ones. 
Jaminet  v.  American  Storage  &  Moving  Co., 
84  S.  W.  128,  130,  109  Mo.  App.  257. 

A)  "private  carrier**  ia  one  who  does  not 
engage  in  the  business  of  carrying,  or  does 
not  hold  himself  out  to  carry,  certain  kinds 
of  property,  and  therefore,  respecting  the 
carriage,  enjoys  the  full  freedom  of  the  right 
of  contract  and  may  stipulate  for  relief  from 
liability  for  every  kind  of  accident  resulting 
from  negligence  or  otherwise.  Cleveland,  C, 
C.  &  St  li.  R.  Co.  V.  Henry,  83  N.  B.  710,  712, 
170  Ind.  94. 

There  are  two  kinds  of  carriers,  a  com- 
mon carrier  and  a  private  carrier;  a  "pri- 
vate carrier"  being  one  who  acts  in  a  par- 
ticular case  for  hire  or  reward.  O'Rourke 
V.  Bates,  133  N.  Y.  Supp.  392,  393,  73  Misc. 
Rep.  414. 

"There  are  but  two  carriers  known  in 
law,  'private  carriers*  and  common  carriers. 
A  private  carrier  undertakes  to  deliver  par- 
ticular goods  at  a  particular  place.  He  is 
not  bound  in  law  to  undertake  such  trans- 
portation. When  opportunity  for  such  em- 
ployment is  presented,  he  may  reject  it  or 
avail  himself  of  it  as  he  sees  tit  He  enters 
into  a  contract  applicable  to  and  binding 
him  only  as  to  the  particular  undertaking. 
He  does  not  hold  himself  out  to  the  public  as 
a  carrier.'*  State  ex  rel.  Winnett  v.  Union 
Stock  Yards  Co.,  115  N.  W.  627,  630,  81 
Neb.  67. 

Lishter 

Under  the  rule  of  the  American  courts 
of  admiralty  a  lighter  hired  exclusive  to 
convey  the  goods  of  one  person  to  a  particu- 
lar place  for  an  agreed  compensation  is  not 
a  "common  carrier*'  with  respect  to  such 
goods,  but  a  "private  carrier,**  and  liable  only 


as  a  bailee  for  hire.    The  Wlldenf^  161 
Fed.  861,  866,  89  a  a  A.  5& 

PRIVATE  CLAIM 

A  claim  by  a  private  corporation  against 
a  state  for  excess  registration  fees,  paid  for 
registering  automobiles  and  Illegally  retained 
by  the  state,  is  a  "private  daim"  within  the 
statute  giving  the  Court  of  Claims  Jurisdic- 
tion of  private  claims.  Blfth  Ave.  Coach  Co. 
V.  State,  131  N.  Y.  Supp.  62,  63,  73  MLsc 
Rep.  498. 

PRIVATE  OORPORATIOH 

A  "private  corporation"  Is  one  wboee 
object  ia  to  promote  private  interests.  Hart 
V.  Baltimore  &  O.  R.  Co.,  6  W.  Va.  336,  357 
(quoting  and  adopting  Miners'  Ditch  Ca  t. 
Zellerbach,  37  CaL  543,  99  Am.  Dec.  30). 

If  the  entire  interest  does  not  belong 
to  the  government,  or  if  the  corporation  is 
not  created  for  political  or  municipal  power, 
it  is  a  "private  corporation."  St  Louis  & 
S.  F.  R.  Co.  V.  Traweek,  19  S.  W.  370,  37t 
84  Tex.  65;  Branch  Bank  of  State  at  Mo- 
bile V.  Collins,  7  Ala.  95,  101  (citing  Aug.  * 
A.  Ck>rp.  23 ;  Trustees  of  University  of  Ala- 
bama V.  Winston  [Ala.]  5  Stew.  A  P.  17). 

A  "private  corporation"  is  one  created 
for  advancement  of  some  private  end  and 
derives  existence  from  consent  of  the  public 
and  in  a  measure  partakes  of  a  public  nature. 
Rhodes  v.  Love,  69  S.  £.  436,  437,  153  N.  C 
468. 

A  "private  corporation"  Is  an  associa- 
tion of  persons  to  whom  the  sovereign  hsj 
offered  a  franchise  to  become  an  artifldal. 
juridical  person,  with  a  name  of  Its  own, 
under  which  they  can  act  and  contract,  and 
sue  and  be  sued.  Mackay  v.  New  York,  N. 
H.  &  H.  R.  €k>.,  72  AtL  583,  586,  82  Conn. 
73,  24  L.  R.  A.  (N.  S.)  768. 

"Private  corporations"  are  those  created 
for  the  immediate  benefit  and  advantage  of 
the  individuals  constituting  them,  and  the 
franchises  conferred  are  to  be  exercised  for 
their  advantage.  The  corporation  stands  to 
them  in  the  relation  of  trustee,  holding  the 
property  owned  by  it,  and  dividing  the  profits 
arising  from  its  management  and  the  em- 
ployment of  its  franchises,  for  these  individ- 
uals as  cestuis  que  trust.  Trustees  of  Car- 
rick  Academy  v.  Clark,  80  S.  W.  64,  67,  11:2 
Tenn.  483. 

"  Trivate  corporations'  are  those  wbidi 
are  created  for  the  immediate  benefit  and 
advantage  of  individuals,  and  their  fran- 
chises may  be  considered  as  privileges  con- 
ferred on  a  number  of  individoals  to  be  ev 
erdsed  and  enjoyed  by  them  in  the  form  of 
a  corporation.'*  Whether  these  privileges 
are  given  to  the  corporators  for  their  own 
benefit  or  for  the  benefit  of  other  individoals, 
the  corporation  must  be  viewed  in  lelatioD 
to  the  franchises  as  a  trustee,  and  each  of 
those  who  are  beneficially  interested  in  them 
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is  a  cestui  que  trust    Dartmouth  College  t. 
Woodward,  65  N.  H.  473,  628.    • 

"•Private  corporations*  are  associations 
formed  by  tiie  voluntary  agreement  of  their 
members,  such  as  banking,  railroad,  and 
manufacturing  companies,  etc.,  for  the  pre&- 
enration  and  advancement  of  private  inter- 
ests." A  corporation  which  was  created  by 
the  Legislature,  and  which  was  to  consist  of 
certain  public  officers  to  be  appointed  per- 
petually by  public  authority  and  subject  to 
public  control  by  designated  public  officers  to 
administer  a  fund  which  was  left  in  trust 
to  educate  poor  children,  was  not  a  "private 
corporation"  but  was  a  quasi  public  corpora- 
tion. Wambeisie  v.  Orange  Hum.  Soa,  5  S. 
E.  25,  27,  84  Va.  446. 

A  railroad  company  is  a  "private  corpo- 
ration,*' in  the  purview  of  Const.  |  87,  provid- 
ing that  the  operation  of  any  general  law 
shall  not  be  suspended  by  the  Legislature 
for  the  benefit  of  any  individual  or  pri- 
vate corporation.  Yasoo  ft  M.  Y.  R.  Co.  v. 
Southern  Ry.  Co.,  36  South.  74,  76,  83  Miss. 
746. 

A  railroad  corporation  is  a  •'private  cor- 
poration** in  many  respects,  though  in  the 
strict  sense  of  the  ordinary  business  corpo- 
ration it  is  not,  since  it  is  charged  with 
duties  of  a  public  nature  which  distinguish 
it  from  a  purely  private  corporation,  but  its 
foundation  is  private,  and  it  is  organized  for 
gain,  and  in  its  strlctiy  private  rights  Is  as 
much  beyond  legislative  control  as  are  the 
rights  of  a  purely  private  corporation.  Man- 
nington  y.  Hocking  Valley  Ry.  Co.,  183  Fed. 
133,  153. 

An  educational  corporation  in  which  the 
state  has  no  interest,  and  over  which  it  ex- 
ercises no  control,  and  which  has  simply  re- 
ceived from  the  state  comparatively  small 
benefactions,  for  specific  purposes,  is  a  "pri- 
vate corporation.'*  Medical  College  of  Geor- 
gia V.  Rushing,  57  S.  E.  1083, 1085, 1  Ga.  App. 
468. 

Const  1901,  §  229,  providing  that  the 
charter  of  any  corporation  shall  be  subject  to 
amendment  or  repeal  under  general  laws, 
which,  as  shown  by  the  official  copy  of  the 
Constitution  on  file  in  the  office  of  the  Sec- 
retary of  State,  is  under  the  subhead  "Pri- 
vate Corporations,**  applies  only  to  private 
business  corporations.  City  of  Ehsley  v. 
Simpson,  52  South.  61,  65,  166  Ala.  366. 

PRIVATE  0ROSSIKO 

As  road,  see  Road. 

PBXVATZi  DETECTIVE 

A  i)erson  who  agreed  to  act  as  private 
detective  to  watch  the  movements  of  a  hus- 
band and  report  to  the  wife,  for  which  he 
was  promised  a  certain  fee,  undertook  "to 
engage  in  the  business  of  a  private  detective 
for  hire  or  reward,*'  within  Laws  1898,  p. 
1120,  c.  422,  (  1,  as  amended  by  Laws  1901,  p. 


1002,  c.  362,  requiring  private  detectives  to 
be  licensed,  though  he  was  not  regularly  en- 
gaged in  the  business.  Fox  v.  Smith,  108  N. 
Y.  Supp.  181,  182,  123  App.  Div.  369. 

PRIVATE  BOBCAIX 

Unfenced  or  unoccupied  lands  belonging 
to  some  private  person  or  corporation  cannot 
in  any  possible  construction  of  the  term  be 
called  public  domain.  Such  lands  are  ''pri- 
vate  domain.'*  An  animal  might  be  away 
from  its  accustomed  range,  and  still  be  in  a 
private  inclosure,  many  miles  from  any  pub- 
lic lands.  State  v.  Cunningham,  90  Pac. 
755,  756,  35  Mont.  547. 

PBIVATE  DTTTY  .* 

A  driver  of  a  city  cart,  engaged  in  haul- 
ing trash  and  dirt  for  the  city,  is  not  en- 
gaged in  a  "public  or  governmental  duty,** 
which  is  a  duty  given  by  the  state  to  a  city 
as  a  part  of  the  state's  sovereignty,  to  be  ex- 
ercised by  the  city  for  the  benefit  of  the  pub- 
lic living  within  and  without  the  corporate 
limits,  but  is  engaged  in  a  ••private  or  cor- 
porate duty,**  and  for  his  negligence  the  city 
is  liable.  City  of  Pass  Christian  v.  Fernan- 
dez, 56  South.  829,  100  Miss.  76,  38  L.  R.  A. 
(N.  S.)  649. 

PRIVATE  DWEIXnrG 

As  public  place,  see  Poblic  Place. 

A  restrictive  building  covenant,  stipulat- 
ing that  the  buildings  erected  on  the  prem- 
ises shall  be  first-class  ••private  houses*'  pro- 
hibits the  use  of  a  private  dwelling  on  the 
premises  for  a  private  sanitarium;  for  a 
"private  house'*  is  a  ••private  dwelling"  in- 
tended for  private  living,  and  a  private 
dwelling  is  a  "dwelling  house*'  in  which  a 
person  or  family  lives  in  an  individual  or 
private  state.  Barnett  v.  Vaughan  Institute, 
119  N.  Y.  Supp.  45,  46,  134  App.  Div.  921. 

The  distinction  between  ''private  dwell- 
ing house"  or  a  ••private  residence"  on  the 
one  side  and  a  house  built  or  occupied  as  a 
residence  for  two  or  more  families  is  obvi- 
ous, and  a  covenant  by  a  grantee  not  to  use 
the  premises  for  any  other  pttrpose  except 
for  a  private  residence  is  violated  by  con- 
structing a  dwelling  house  designed  to  ac- 
commodate two  families,  and  allowing  two 
families  to  occupy  the  same.  Koch  v.  Corru- 
flo,  75  Ati.  767,  768,  77  N.  J.  Eq.  172, 140  Am. 
St  Rep.  552. 

PBTVATE  EASEMENT 

A  ••private  easement"  implies,  as  an  es- 
sential quality  thereof,  two  distinct  tene- 
ments, namely,  the  dominant,  to  which  the 
right  belongs,  and  the  servient,  on  which  the 
obligation  rests.  Maryland  &  P.  R.  Co.  v. 
Silver,  73  Ati.  297,  300,  110  Md,  510  (dthig 
Wolfe  V.  Frost,  4  Sandf.  Ch.  [N.  YJ  89). 


See  At  Private  Entry. 
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PBIVATE  ESTATES 

The  English  translation  of  Civ.  Code  La. 
1825,  art.  450,  reading,  '*Les  'choses'  qui  sent 
dans  le  domalne  de  chaque  individu  ferment 
les  'biens'  et  les  richesses  particuliers,"  is 
"private  estates  and  fortunes  are  those 
which  belong  to  individuals."  State  v.  Fon- 
tenot,  36  South.  680,  632,  112  La.  628. 

PRIVATE  EXAMINATION 

"Private"  and  "separate"  mean  snbstan- 
tially  the  same  thing.  Thus  a  certificate  of 
acknowledgment,  stating  that  a  wife,  on  a 
"separate"  examination,  apart  from  her  hus- 
band, acknowledged  the  deed,  complies  with 
the  law  requiring  that  her  acknowledgment 
shall  be  on  '^private  examination."  Timber 
V.  Desparois,  101  N.  W.  879,  881,  18  S,  D. 
587. 


A  •'private  fenr"  is  for  the  transporta- 
tion of  one's  own  property  in  his  own  boat 
Parsons  v.  Hunt  (Tex.)  81  S.  W.  120,  122. 

PBIVATE  GAIN 

As  used  in  Const  i  170,  exempting  from 
taxation  property  of  educational  institutions 
not  used  or  employed  for  private  gain,  but 
the  income  of  which  is  devoted  solely  to  the 
cause  of  education,  the  words  "p^vate  gain" 
have  reference  only  to  the  gain  of  the  per- 
son, corporation,  or  stockholders  owning  the 
property.  Hence  college  property  was  not 
rendered  liable  for  taxation,  because  the  trus- 
tees leased  it  to  a  person  who  maintained  a 
school  ttierein  for  a  profit,  the  rentals  de- 
rived by  the  trustees  being  wholly  applied  to 
the  cause  of  education.  Commonwealth  v. 
Trustees  of  Hamilton  College,  101  S.  W.  405, 
125  Ky.  329. 


"It  is  true  that  the  term  *priTate  high- 
way' embraces  a  contradiction  which  de- 
stroys the  original  significance  of  the  noun 
If  the  adjective  is  recognized."  Under  Pub. 
Acts,  1900,  No.  283,  a  9,  i§  7-10,  authoridng 
the  opening  of  temporary  highways  wliich 
"shall  be  private  highways,"  to  allow  the 
owners  of  timber  land  to  remove  the  timber 
therefrom,  made  the  so-called  temporary 
highways  private  roads.  Burdick  v.  Harbor 
Springs  Lumber  Co.,  133  N.  W.  822,  825,  167 
Bfich.  673. 

PRIVATE  HOSPITAIi 

A  "private  hospital"  is  one  founded  and 
maintained  by  a  private  person  or  corpora- 
tion; the  state  or  municipality  having  no 
voice  In  the  management  or  control  of  its 
property  or  the  formation  of  rules  for  its 
government  Such  a  hospital  incorporated 
and  conducted  for  private  gain  and  for  the 
benefit  of  the  stockholders  thereof  is  liable 
in  damages  to  its  patients  for  the  negligence 
or  misconduct  of  its  anployte.  Hogan  v. 
Clarksburg  Hospital  Co.,  59  S.  B.  943,  944,  63 
W.  Va,84. 


PRIVATE  HOUSE 

A  house  in  course  of  constmctioii,  but 
so  nearly  finished  that  the  owner  began  mov- 
ing into  it  the  next  day,  was  a  ''private 
house,"  within  the  statute  making  It  unlaw- 
ful for  a  person  to  disturb  the  Inhabitants  of 
a  private  house  by  the  use  of  loud,  vodfer^ 
ous,  obscene,  vulgar,  and  indecent  lan^uageL 
Crain  v.  State,  lU  S.  W.  150,  53  Tex.  Cr.  B. 
617. 

A  restrictive  building  covenant,  stipulat- 
ing that  the  buildings  erected  on  the  premis- 
es shall  be  first-class  "private  houses*'  and 
shall  stand  back  at  least  20  feet  from  the 
street  line,  is  not  violated  by  moving  a  first- 
class  dwelling  to  the  rear  of  a  first-class  pri- 
vate house  erected  in  accordance  witb  the 
covenant,  with  a  space  between  the  two 
buildings.  Bamett  ▼.  Vaughan  Institute,  119 
N.  Y.  Supp.  45,  46,  134  App.  Div.  821. 


The  proprietor  of  a  private  boarding 
house  is  a  "private  housekeeper,'*  irreapec^ 
tive  of  the  number  of  boarders  he  may  keep. 
Huffman  v.  State,  92  S.  W.  419,  49  Tex.  Cr. 
R.  319  (quoting  and  adopting  definition  in 
Commonwealth  v.  Cuncannon  [Pa.]  3  Brewst 
347). 

PRIVATE  nrSTiTUTIOH 

"'Private  institutions*  are  those  wbidi 
are  created  or  established  by  private  Individ- 
uals for  their  own  private  purposes.  Public 
institutions  are  those  which  are  created  and 
exist  by  law  or  public  authority.  Some  pub- 
lic benefits  or  rights  may  result  fnxn  the  in- 
stitutions of  private  individuals  or  assoda- 
tions.  So  also  some  private  or  individual 
rights  may  arise  from  public  inatitntioos. 
The  only  sensible  distinction  between  pub- 
lic and  private  institutions  Is  to  be  foond  la 
the  authority  by  which,  and  the  pnxpoee  tot 
which,  they  are  created  and  exist."  Bfann- 
ington  V.  Hocking  Valley  Ry.  Co.,  183  Fed. 
133,  153  (quoting  and  adopting  definition  la 
Toledo  Bank  ▼.  Bond,  1  Ohio  St.  623»  643). 

PRIVATE  IN8TRIT0TIOH 

Rules  of  a  stock  exchange,  by  which  a 
broker,  who  is  a  member  thereof.  Is  prohib- 
ited from  receiving  a  certain  class  of  legiti- 
mate orders,  are  in  the  nature  of  '^private  in- 
structions" by  him  to  his  general  agent  fOr 
the  brokerage  business,  and  cannot  be  re> 
ceived,  as  against  a  client  who  la  Ignorant 
thereof,  to  limit  the  agentfs  anthorltgr.  New- 
man y.  liee,  84  N.  Y.  Supp.  100,  107,  87  Ap|k 
Div.  116. 

PRIVATE  LAW 

See  Private  Act 

PRIVATE  LOBOnrO  HOUSE 

"There  is  a  clear  distinocion  between  a 
mere  'private  lodging  house*  and  a  *hotel* 
where  no  meals  are  served.  Such  a  'hotel  or 
inn*  is  a  house^  the  proprietor  of  which  hoJds 
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out  that  lie  will  receive  all  travelers  and  flo> 
journers  who  are  wlllliig  to  pay  a  price  ade- 
qoate  to  the  sort  of  accommodation  provld* 
ed,  and  who  come  in  a  situation  in  which 
they  are  fit  to  be  received.  The  keeper  of 
such  a  house  is  bound,  without  making  any 
special  contract  therefor,  to  provide  all  to 
the  limit  of  his  fiicilities  at  a  reasonable 
price;  but  the  proprietor  of  a  'private  lodg- 
ing house'  is  not  bound  to  receive  all  who  ap- 
ply, but  be  has  the  right  to  select  his  guests, 
contracting  specially  with  each."  Nelson  v. 
Johnson,  116  N.  W.  828,  829,  104  Minn.  440, 
17  U  B.  A  (N.  S.)  1250. 

PBIVATE  NUISAKCE 

A  ''private  nuisance'*  is  anything  done 
to  the  hurt  or  annoyance  of  the  lands,  tene- 
ments, or  hereditaments  of  another.  Martin 
V.  City  of  St  Joseph,  117  8.  W.  94,  95,  138 
Mb.  App.  816;  People  v.  Transit  Development 
Co.,  116  N.  Y.  Sttpp.  297,  801,  131  App.  Dlv. 
174;  Boyd  v.  Schreiner  (Tex.)  116  S.  W.  100, 
103;  Lazarus  &  Cohen  v.  Parmly,  113  111. 
App.  624,  626;  Thomason  v.  Seaboard  Air 
Line  K.  Co.,  65  S.  E.  198,  200,  142  N.  C.  300 
(quoting  and  adopting  Blackstone's  defini- 
tion). 

Anything  Is  a  '^private  nuisance"  done 
unlawfully  or  tortiously  to  the  hurt  or  an- 
noyance of  the  person,  as  well  as  the  lands, 
tenements,  and  hereditaments  of  another. 
Hogle  V.  H.  H.  Pranklln  Mfg.  Co.,  105  N.  Y. 
Supp.  1094, 1097  (citing  5  Words  and  Phrases, 
p.  4855). 

Any  unwarrantable,  unreasonable,  or 
unlawful  use  by  a  person  of  his  own  prop- 
erty, whereby  it  works  a  special  injury  to 
another  in  die  use  and  enjoyment  of  his 
property,  is  a  ''private  nuisance"  for  which 
the  person  injured  may  sue  in  his  own  name. 
Ous  Blass  Dry  Goods  Co.  t.  Reinman  & 
Wolfort,  143  8.  W.  1067, 1089, 102  Ark.  287. 

'  'Trlvate  nuisances"  are  ordinarily  con- 
sidered as  injuries  to  property  rights  by 
wrongful,  unreasonable,  and  unlawful  use  of 
premises,  so  as  to  interfere  with  the  enjoy- 
ment of  another's  premises.  McCluskey  v. 
Wile,  129  N.  Y.  Supp.  455,  457,  144  App.  Div. 
470. 

"Private  nuisances"  are  injuries  that  re- 
sult from  the  violation  of  private  rights  and 
produce  damages  to  but  one  or  few  persons. 
Russell  V.  State,  69  N.  B.  482,  484,  32  Ind. 
App.  248. 

A  nuisance  rendering  the  occupancy  of 
dwellings  materially  uncomfortable  Is  a 
**private"  one  as  to  each  occupant,  for  which 
each  may  have  an  action.  Meek  v.  De  La- 
tour,  83  Pac.  300,  301,  2  Cal.  App.  261. 

An  act  or  use  of  property  to  constitute 
a  nuisance  must  violate  some  legal  right, 
either  public  or  "private,"  and  must  work 
some  material  annoyance,  inconvenience,  or 
injury,  either  actual  or  implied,  from  the 
invasion  of  the  right.    Thus  the  operation  of 


trains  over  a  spur  track  on  lands  outside 
the  railroad's  right  of  way  is  a  nuisance  if 
it  keeps  the  adjoining  owners  in  constant 
dread  and  makes  their  homes  less  valuable 
and  comfortable.  Thomason  v.  Seaboard 
Air-Iiine  Ry.,  55  S.  B.  198,  200, 142  N.  O.  800. 

Where  a  city  sewer  contractor,  in  an  un- 
reasonable and  oppressive  manner,  wantonly 
piled  dirt  from  the  sewer  excavation  in  the 
street  and  on  a  vacant  lot  adjoining  plain- 
tifTs  property  so  as  to  entirely  deprive  her 
of  ingress  and  egress,  and  so  as  to  precipi- 
tate surface  water  in  large  volumes  onto 
her  property  and  into  her  cellar,  and  failed 
to  remove  the  same  with  reasonable  diligence, 
such  acts  constituted  a  ''private  nuisance," 
for  which  plaintifr  was  entitled  to  recover. 
Frick  V.  Kansas  City,  93  S.  W.  351,  352,  117 
Mo.  App.  488. 

* 

Where  the  nuisanoe,  though  public,  pro- 
duces a  special  or  particular  injury  to  an  in- 
dividual, he  may  proceed  in  a  court  of  equity 
for  an  injunction  imd  also  for  damages.  Any 
establishment,  whiqh,  from  its  situation,  the 
inherent  qualities  of  the  business,  or  the 
manner  in  which  it  was  conducted,  directly 
causes  substantial.  Injury  to  the  property  of 
another,  or  produoes  material  annoyance  and 
inconvenience  to  the  occupants  of  adjacent 
dwellings,  rendering  them  physically  un- 
comfortable, is  a  '^private  nuisance."  Tedes- 
ckl  V.  Berger,  43  South.  960,  961, 150  Ala.  648, 
11  L.  R.  A.  (N.  S.)  1060  (citing  Woods,  Nuis.  [3d 
Ed.]  p.  49,  I  29;  Bz  parte  Blrchfield,  52  Ala. 
377;  1  Wood,  Nuis.  p.  60,  |  30;  Givens  v. 
Van  Studdiford,  4  Mo.  App.  499,  503,  505; 
Id.,  72  Mo.  129;  Marsan  v.  French,  61  Tex. 
173,  48  Am.  Rep^  272;  Ahem  v.  Steele,  22  N. 
E.  193,  116  N.  Y.  203,  5  L.  R.  A  449,  450,  JLST 
Am.  St.  Rep.  778 ;  Cahn  v.  State^  20  South. 
380,  110  Ala.  56;  1  High,  Inj.  [3d  Ed.]  §  782; 
2  Wood,  Nuis.  [3d  Ed.]  pp.  1201,  1202,  f  819 ; 
Id.  p.  1160,  i  792;  Whaley  v.  Wilson,  20 
South.  922,  112  Ala.  627). 

Under  a  statnte  providing  that  "any 
fence  or  structure  in  the  nature  of  a  fence 
unnecessarily  exceeding  six  feet  in  height, 
maliciously  kept  and  maintained  for  the 
purpose  of  annoying  the  owners  or  occu- 
pants of  adjoining  property,  shall  be  termed 
a  'private  nuisance,' "  one  may  erect  upon 
his  own  land  a  fence  as  much  higher  than 
six  feet  as  may  be  necessary  to  protect  him- 
self, his  family,  and  his  property  from  annoy- 
ances inflicted  or  threatened  by  his  neigh- 
bor, but,  if  he  build  the  fence  still  higher 
for  the  malicious  purpose  of  annoying  his 
neighbor,  such  extra  height  is  unlawful  and 
a  "private  nuisance."  Healey  v.  Spaulding, 
71  AU.  472,  473,  104  Ma  122. 

Public  nnisanoe  distlasiilslied 

A  "private  nuisance"  is  one  that  affects 
a  single  individual,  or  a  determinate  number 
of  persons,  in  the  enjoyment  of  some  privata 
right    in    contradistinction    to    the    public 
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Merchants*  Mut  Tel.  Co.  v.  Hirachman,  87 
N.  E.  238,  243,  43  Ind.  App.  283. 

PRIVATE  PAPERS  AND  DOCUMENTS 

The  written  prescriptions  of  practicing 
physicians  on  which  a  licoised  druggist  has 
sold  liquor,  and  which  he  has  preserved  as  re- 
quired by  law,  are  not  his  "private  papers 
and  documents,"  within  the  meaning  of  the 
constitutional  guaranty  against  compulsory 
self-crimlnatlon.  State  v.  Davis,  69  S.  E, 
639,  641,  642,  68  W.  Va.  142,  32  L.  R.  A  (N. 
S.)  501,  Ann.  Cas.  1912A,  996. 

A  copy  of  the  grand  Jury  minutes  as 
made  by  an  official  stenographer  while  in  the 
possession  of  Deputy  Attorney  General  in 
connection  with  the  discharge  by  him  of  his 
official  duties  is  probably  a  "private  paper," 
within  Penal  Code,  §  642,  as  to  opening  of 
private  papers.  In  re  Osborne,  117  N.  Y. 
Supp.  169,  173,  174,  62  Misc.  Rep.  575. 

PRIVATE  PARTS 

The  term  "private  parts"  sufficiently  de- 
scribes the  female  organ  of  genitatlon  and 
its  Immediate  vicinity,  not  only  for  that 
I>articular  and  limited  portion  anatomically 
known  as  the  womb,  but  for  the  vagina,  the 
urethra,  and  lips  of  the  womb.  Where  an 
indictment  for  murder,  committed  while  at- 
tempting to  produce  an  abortion,  charged  in 
some  of  the  counts  that  the  instrument  was 
thrust  Into  the  "body  and  womb,"  and  in 
other  counts  into  the  "private  parts  and 
womb,"  of  the  deceased,  arid  the  proof  show- 
ed that  the  instrument  was  not  thrust  Into 
the  womb,  but  was  thrust  into  the  private 
parts  and  bladder,  there  was  not  a  fatal  varir 
anoe.  Clark  v.  People,  79  N.  B.  941,  943,  224 
IIL  564  (citing  Baker  v.  People,  105  lU.  452). 

PRIVATE  PARTY 

A  domestic  public  utility  corporation  is 
a  "private  party"  as  regards  his  property 
rights,  and  within  St.  1898,  §  3466,  authoriz- 
ing an  action  of  quo  warranto  on  the  com- 
plaint of  any  private  party.  State  ex  rel. 
Green  Bay  Gas  ft  Electric  Co.  v.  Mlnahan 
Bldg.  Co.,  123  N.  W.  258,  260, 141  Wis.  400. 

By  the  use  of  the  words  "private  par- 
ties," in  Shepley  v.  Cowan,  91  U.  S,  330,  23 
Lu  Ed.  424,  holding  that  If  the  officers  of  the 
land  department  err  in  the  construction  of 
the  law  applicable  to  the  case,  or  fraud  is 
practiced  upon  them,  or  they  themselves  are 
chargeable  with  fraudulent  practices,  their 
rulings  may  be  reviewed  and  annulled  by  the 
courts  when  a  controversy  arises  between 
"private  parties"  founded  upon  their  deci- 
sions, is  probably  meant  such  parties  as 
have  acquired  the  legal  title  and  hold  by 
private  right  Jones  v.  Hoover,  144  Fed.  217, 
220. 


See,  also,  Priv&te  Way. 

A  "private  passway"  is  a  means  of  pas- 
sage for  one  or  more  individuals  from  some 


place  to  some  other  place.  Seery  t.  City  of 
Waterbury,  74  Atl.  908,  909,  82  Conn.  667, 
25  li.  R.  A.  (N.  S.)  681,  IS  Ann.  Cas.  73. 

PRTVATE  PERSOH 

A  **private  person,"  referred  to  In  Code 
Cr.  Proe.  |  395,  providing  that  a  confession, 
whether  in  the  course  of  judicial  proceed- 
ings or  to  a  private  person,  may  be  proved 
against  him  unless  made  under  the  infioence 
of  fear  produced  by  threats,  or  on  a  stipnla- 
tion  by  the  district  attorney  that  he  wiU  not 
prosecute  therefor,  eta,  means  any  person 
not  engaged  in  the  conduct  of  a  Judicial  pro- 
ceeding including  public  officers  havins  ac- 
cused in  custody  at  the  time  they  procured 
the  confession  in  question.  People  ▼.  Rog- 
ers, 85  N.  E.  135,  141,  192  N.  T.  331,  15  Ann 
Cas.  177. 


OR  GORPORATXOH 

Const  art  15,  {  3,  providing  that  oertalD 
tidelands  shall  be  withheld  from  grant  or 
sale  to  "private  persons,'  partnerships,  or 
cori>orations,"  does  not  prohibit  its  frrant  to 
a  municipal  corporation,  "private'*  qoallf^- 
ing  each  of  the  three  words  following  it: 
though,  when  granted  to  a  dty,  the  prohibi- 
tion protects  it  from  grant  or  sale  by  the 
city  to  privates,  except  as  It  may  be  proper- 
ly disposed  of  Ii^l  furtherance  of  the  tmst 
on  which  it  is  held — that  is,  to  snbserve  the 
public  uses  of  navigation  and  fishery.  Cim- 
pher  V.  City  of  Oakland,  121  Paa  374,  375, 
162  Cal.  87. 

PRIVATE  POND 

Ponds  constructed  in  streams  which  are 
natural  spawning  grounds  for  trout  and  oth- 
er fishes,  and  contain  at  all  times  trout  and 
food  fishes,  are  not  '*private  ponds,"  within 
a  statute  permitting  a  person  to  establish  a 
"private  pond"  to  propagate  fish  on  his  own 
premises,  where  food  fish  do  not  naturally 
abound.  State  v.  Dolan,  81  Pac  G40,  641, 11 
Idaho,  256. 

PRIVATE  POWERS 

See,  also.  Private  Capacity. 
Of  miinioipallty 

Municipalities  have  two  clajases  of  pow- 
ers, the  one  political,  public.  In  exercise  of 
which  they  govern  their  people  and  act  as 
delegates  of  the  state,  the  other  private*  in 
exercise  of  which  they  act  for  advantage  of 
their  inhabitants  and  themselves.  City  of 
Winona  v.  Botzet,  169  Fed.  321,  332,  94  C  C 
A  563,  23  Lu  R.  A.  (N.  S.)  204. 

PRIVATE  PROPERTY 

See   Impairing  Right  to  Private  Prop- 
erty. 

A  landowner's  right  of  egress  and  Ingress 
to  and  from  the  street  Is  private  property 
within  Const  art  1,  |  16,  providing  that  no 
"private  property"  shall  be  taken  or  damag- 
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ed  for  public  use  withoat  just  compensation. 
Lund  T.  Idaho  &  W.  N.  R.  R.,  97  Pac.  065, 
066,  50  Wash.  574,  126  Am.  St  Rep.  916. 

'Trivate  property,**  forbidden  by  the 
Constitution  to  be  taken  or  damaged  for  pub- 
lic use  without  Just  compensation,  Is  not 
limited  to  the  tangible  subject-matter  or 
corpus  of  the  property,  but  Includes  the  right 
of  user  and  enjoyment,  and  when  such  rights 
are  destroyed  or  taken  for  public  use  the 
owner  is  entitled  to  compensation.  City  of 
Belleyllle  v.  St  Clair  County  Turnpike  Co., 
84  N.  E.  1049,  1051,  234  111.  428,  17  L.  R.  A 
(N.  S.)  1071. 

Aniinals  term  natvr« 

Statutes  regulating  and  restricting  the 
capture  of  creatures  ferce  naturse,  not  reduc- 
ed to  actual  possession,  are  not  violative  of 
Const  I  17,  declaring  that  "private  proper- 
ty'* shall  not  be  taken  without  Just  compen- 
sation. Ex  parte  Fritz,  38  South.  722,  723, 
86  Miss.  210,  100  Am.  St  Rep.  700. 

BvildlAK  restrietloB 

A  valid  building  restriction  is  private 
property  within  Const  1908,  art.  13,  §  1, 
which  forbids  the  taking  of  "private  prop- 
erty" for  public  use  without  the  necessity 
therefor  being  first  determined,  and  Just  com- 
pensation therefor  being  first  made  or  se- 
cured in  such  manner  as  shall  be  prescribed 
by  law.  Allen  v.  City  of  Detroit,  133  N.  W. 
317,  320,  167  Mich.  464,  36  L.  R.  A.  (N.  8.) 
890. 

EAsement 

The  easement  of  abutting  owners  in  a 
public  highway  is  '"private  property"  which 
cannot  be  taken  for  private  use,  and  hence, 
where  abutting  owners  upon  a  public  high- 
way owned  a  fee  to  the  center  of  the  street, 
a  manufacturing  corporation  could  not  con- 
Btmct  a  switch  through  the  street  to  its 
plant  George  Sweet  Mfg.  Co.  v.  Van  Der 
Hoof,  121  N.  T.  S.  842,  844,  137  App.  Dlv. 
492. 

An  owner  of  property  abutting  on  a  pub- 
lic street  has  a  right  therein  entitling  him 
to  have  the  same  continued  as  a  public  street 
for  the  benefit  of  his  property,  and  this  right 
constitutes  an  easement  in  the  bed  of  the 
street,  which  attaches  to  the  abutting  prop- 
erty and  is  "private  property,"  within  the 
meaning  of  the  Constitution,  of  which  the 
owner  cannot  be  deprived  without  compensa- 
tion. Gillender  v.  City  of  New  York,  111  N. 
Y.  Supp.  1061,  1053,  127  App.  Dlv.  612. 

The  easement  of  a  reclamation  district 
for  the  construction  of  a  levee  Is  a  right 
of  way,  within  Code  Civ.  Proc.  §  1240,  enu- 
merating the  "private  property"  which  may 
be  taken  under  the  right  of  eminent  domain, 
and  providing  that  rights  of  way  shall  be 
deemed  private  property  for  the  purposes 
mentioned  in  section  1288,  declaring  that 
tbe  right  of  eminent  domain  may  be  exercis- 
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ed  In  behalf  of  specUled  pnbUc  ntea,  and 
hence  the  right  of  way  procured  by  a  rec- 
lamation district  in  the  construction  of  a 
levee,  together  with  the  levee,  may  be  taken 
by  a  railroad  company  under  the  right  of 
eminent  domain  for  its  right  of  way,  pro- 
vided the  right  of  way  will  not  Interfere 
with  the  right  of  way  and  levee  of  the  dis- 
trict or  affect  the  efficiency  of  its  works. 
Reclamation  Dist  No.  551  v.  Superior  Court 
of  Sacramento  County,  90  Pac.  545,  546,  151 
Cal.  263. 

Municipal  propesty 

The  water  hydrants  and  electric  light 
fixtures  of  the  dty  are  "private  property" 
owned  by  it  in  its  corporate  capacity.  They 
have  a  permanent  situs  within  the  drainage 
district  and  constitute  "property"  and  "oth- 
er property  liable  to  asessment"  within  the 
meaning  of  chapter  80,  Laws  1909.  State  ▼. 
Board  of  Corners  of  Shawnee  County,  110 
Pac.  92,  95,  83  Kan.  199. 

Public  office 

A  public  office  is  not  "private  property." 
Mlal  V.  Ellington,  46  S.  E.  961,  971,  134  N. 
0.  131,  65  L.  R.  A.  697. 

BftilvoAd  property 

The  right  of  way  of  a  railroad  com- 
pany is  "private  property,"  within  a  statute 
providing  for  the  taking  of  "private  proper- 
ty" for  public  use.  Boca  &  U  R.  Co.  ▼. 
Sierra  Valleys  Ry.  Co.,  84  Pac  298,  804,  2 
Cal.  App.  646. 

"A  railroad's  right  of  way  Is  so  far  'pri- 
vate property*  as  to  be  entitled  to  that  pro- 
vision of  the  Constitution  which  forbids  it 
taking,  except  under  the  powers  of  eminent 
domain,  and  upon  the  payment  of  compensa- 
tion." Western  Union  TeL  Co.  v.  Pennsyl- 
vania R.  Co.,  25  Sup.  Ct  183,  142,  196  U.  S. 
540,  49  L.  Ed.  312,  1  Ann.  Cas.  517. 

Code  1904,  §  1294d,  cl.  37,  authorizes  one 
railroad  company  to  connect  with  another, 
and  provides  that  the  company  making  the 
connection  must  bear  all  expenses  of  operat- 
ing the  connection,  etc.,  but  does  not  require 
compensation  to  the  company  with  which 
connection  Is  made  for  the  use  of  its  prop- 
erty. Const.  1902,  §  58,  prohibits  a  law 
whereby  private  property  is  taken  or  dam- 
aged for  public  uses  without  Just  compensa- 
tion. Held,  that  since  a  railway  right  of 
way  is  "private  property",  even  to  the  pub- 
lic, except  as  to  an  Interest  and  benefit  in  its 
uses,  the  land  of  a  company  with  which  con- 
nection is  sought  cannot  be  taken  upon  which 
to  construct  the  connecting  track  for  Joint 
use  against  its  consent  without  compensa^ 
tion;  the  Code  provision  being  subordinate, 
and  not  repugnant,  to  the  constitutional  pro- 
vision. Louisville  &  N.  R.  Co.  v.  Interstate 
R.  Co.,  62  S.  E.  369,  108  Va.  502. 

"A  corporation,  in  the  eyes  of  the  law,  is 
a  'private  individual,'  so  far  as  property 
lights  are  concerned*"     Hence  the  property 
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of  a  railroad  cannot  be  taken  for  private 
use.  Mays  y.  Seaboard  Air  Line  Ry.,  66  S. 
E.  80,  34,  76  S.  0.  466. 

The  acquisition  of  a  crossing  by  one 
railroad  over  another  contemplates  the  tak- 
ing of  "private  property"  for  public  use,  under 
the  power  of  eminent  domain.  Wellsburg  ft 
S.  L.  R.  Co.  y.  Panhandle  Traction  Co.,  48  S. 
B.  746,  748,  56  W.  Va.  18. 

Tide  landa 

The  interest  which  the  grantee  or  lessee 
acquires  after  a  grant  or  lease  from  the 
state  of  lands  lying  between  high  and  low 
water  mark  is  "private  property**  subject  to 
condemnation.  WoodcliflC  Land  Imp,  Co.  v. 
New  Jersey  Shore  Line  R.  Co.,  60  Atl.  44, 
46,  72  N.  J.  Law,  137;  Shamberg  v.  Same, 
60  Atl.  46,  72  N.  J.  Law,  140. 

PRIVATE  PURPOSE 

Under  Port  District  Act  (Laws  1911,  a 
92)  §  4,  authorizing  a  port  district  to  lease 
terminal  property  to  be  acquired  by  it  for  a 
term  not  exceeding  30  years,  where  the  pur- 
pose of  such  district  In  acquiring  the  proper- 
ty was  not  primarily  to  lease  it,  but  rather 
to  establish  public  wharves,  a  lease  for  a  lim- 
ited time,  with  power  reserved  to  regulate 
wharfage  charges,  will  not  render  the  trans- 
action one  in  which  property  is  acquired  by 
a  municipality  for  a  ^'private  purpose,**  nor 
the  giving  of  money  or  property,  nor  the  leas- 
ing of  the  credit  of  the  municipality  to  an 
individual  or  corporation,  within  the  prohibi- 
tion of  Const  art  8,  t  7.  Paine  v.  Port  of 
Seattle,  127  Pac  580,  582,  70  Wash.  294. 

^The  public  or  private  character  of  a 
track  or  way  depends  upon  the  right  of  the 
public  generally  to  its  use,  and  not  upon  the 
extent  of  the  exercise  of  that  right  If  such 
right  is  confined  to  a  limited  number  only,  It 
is  a  private  use  an^  a  ^private  track,'  al- 
though such  persons  may  use  It  an  equal  or 
unequal  number  of  times  each,  while,  if  it 
is  available  to  all  the  public  who  desire  to 
use  it  for  shipping  purposes  it  is  a  public  use, 
although  some  one  or  more  of  the  public  may 
use  it  more  frequently  than  others.**  Where 
a  railway  switch,  though  used  largely  by  a 
miller,  is  open  to  all  persons  for  shipping 
purposes,  it  is  a  public  and  not  a  "private 
track.**  Wolfard  v.  Fisher,  87  Pac.  530,  48 
Or.  479,  7  L.  R.  A.  (N.  S.)  991  (citing  Phillips 
V.  Watson,  18  N.  W.  659,  63  Iowa,  33 ;  Bridal 
Veil  Lumbering  Co.  v.  Johnson,  46  Pac.  790, 
30  Or.  210,  34  L.  R.  A.  368,  60  Am.  St  Rep. 
818;  Towns  v.  Klamath  County,  53  Pac.  604, 
33  Or.  226;    Elliott,  R.  R.  [3d  Ed.]  |  961). 

PRIVATE  RAILROAD  TRACK 

A  '^private  track**  connected  with  a  rail- 
road is  one  not  constructed  or  used  for  the 
purpose  of  traffic;  for  example,  a  spur  or 
other  track  constructed  and  used  only  by  a 
railway  company  for  the  purpose  of  reaching 
its  gravel  pit,  or  its  shops,  or  its  roundhouse, 
or  for  other  similar  purpoaeSi    The  fact  that 


the  appellant  acquired  ita  right  of  way  for 
this  track  by  contract  defining  its  rights, 
or  that  the  purpose  of  constructing  the  track 
was  to  afford  shipping  facilities  to  a  single 
industry,  is  not  the  test  whether  or  not  it  is 
a  private  track.  The  test  is  whether  its  use 
is  a  public  one.  The  appellant  acquired  by 
the  contract  the  right  to  construct,  maintain, 
and  operate  forever  the  spur  track  over  the 
designated  right  of  way  from  its  main  line 
of  railway  to  the  terminus  of  the  spur,  the 
quarries  of  the  licensor,  together  with  the 
necessary  turnouts,  switches,  and  sidings, 
with  the  further  right,  as  against  the  licen- 
sor, to  remove  them  after  the  spur  ceased  to 
be  used  for  the  purpose  of  transporting  stone 
from  the  quarries,  and,  if  so  removed,  the 
land  to  revert  to  the  licensor.  It  appears 
from  these  provisions  that  the  appellant  Is 
not  bound  In  any  contingency  to  remove  the 
spur  track,  but  may  operate  it  forever  for 
railroad  purposes,  substantially  as  if  it  had 
acquired  the  right  of  way  by  condemnation 
proceedings.  The  evidence  in  this  case  clear* 
ly  shows  that  it  has  connected  this  spur 
track  with,  and  made  it  a  part  of,  its  rail- 
way system,  and  devoted  it  to  the  purposes 
of  traffic;  to  a  public  use.  Sucl^  being  the 
case,  it  Is  not  a  private  track,  and  the  ap- 
pellant is  subject  to  the  same  obligations  and 
public  control  as  to  it  as  to  its  main  line. 
State  ex  rel.  Railroad  &  Warehouse  Commis- 
sion V.  Willmar  &  S.  F.  R.  Co.,  93  N.  W.  112. 
114,  88  Minn.  448  (citing  and  adopting  Chica- 
go, B.  &  N.  R.  Co.  V.  Porter,  46  N.  W.  75,  43 
Minn.  527 ;  Barre  R.  Co.  v.  Montpeller  &  W. 
R.  R.  Co.,  17  AU.  923,  61  Vt  1,  4  I«.  R.  A 
785,  16  Am.  St  Rep.  877). 

PRIVATE  RESIDENOR 

As  gambling  house,  see  Gambling  House. 

The  distinction  between  '^private  dwell- 
ing house'*  or  "private  residenoe'*  on  the  ons 
side  and  a  house  built  or  occupied  as  a  resi- 
dence for  two  or  more  families  Is  obvious, 
and  a  covenant  by  a  grantee  not  to  use  tbe 
premises  for  any  other  purpose  except  for  a 
private  residence  is  violated  by  construct- 
ing a  dwelling  house  designed  to  accommo- 
date two  families,  and  allowing  two  fami- 
lies to  occupy  the  same.  Koch  v.  Gorruflo, 
75  Ati.  767,  768,  77  N.  J.  Bq.  172,  140  Am. 
St  Rep.  552. 

"A  residence  may  be  a  'private  resi- 
dence,' although  it  be  not  occupied  by  a 
family."  WUliams  v.  State,  87  S.  W.  USS, 
U56,  48  Tex.  Cr.  R.  326. 

Though  a  private  residence  la  coanmoniy 
resorted  to  for  gaming.  It  is  a  ''private  resi- 
dence," within  Pen.  Code  1895,  art  SSS^  pro- 
viding that  no  person  shall  be  indicted  for 
playing  at  a  game  at  a  private  residenoa 
Thompson  v.  State  (Tex.)  96  &  W.  1065; 
Marks  v.  State,  101  S.  W.  806,  61  Tex.  Cr. 
R.218. 

A  room  back  of  a  shop,  in  whiefa  a  bach- 
tior  Uvea  alone,  ia  not  a  "private  reaUenoi 
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occapied  by  a  family/'  witbin  Acts  1901,  p. 
26,  c.  22,  arts.  379,  381,  punishing  gaming  at 
any  place  otber  than  at  such  a  residence. 
Beard  ▼.  State,  101  S,  W.  796,  61  Tex.  Cr. 
R.  61. 

A  one-room  house  on  a  bachelor's  land 
occupied  solely  by  him  is  not  within  the  ex- 
ception of  Acts  1901,  p.  26,  c.  22,  punishing 
gaming  at  any  place  except  a  "private  resi- 
dence occupied  by  a  family."  Patterson  ▼. 
State,  116  S.  W.  1151,  1152,  65  Tex.  Cr.  R. 
893. 

The  place  at  which  defendant,  a  bache- 
lor and  farmer,  played  cards,  a  house  occu- 
pied by  him  alone,  except  that  a  man,  who 
was  a  stone  mason,  was  stopping  with  him, 
was  not  a  "private  residence  occupied  by  a 
family,"  within  the  exception  to  the  gaming 
law  (Laws  1907,  p.  107,  c.  49).  Robbins  v. 
State,  121  S.  W.  504,  505,  57  Tex.  Cr.  R.  a 

"Private  residence,'*  within  a  statute 
prohibiting  gaming  in  a  place  other  than  a 
private  residence,  includes  a  tent,  owned  by 
a  saloonkeeper  and  situated  near  the  saloon, 
occupied  by  an  employ^,  who  slept  there,  and 
occupied  by  no  one  else,  though  the  public 
would  go  in  and  out  of  the  tent  Hooper  v. 
State  (Tex.)  105  S.  W.  816. 

Under  White's  Ann.  Pen.  Code,  arta 
839a,  845a,  845b,  declaring  that  the  term 
**private  residence"  shall  be  construed  to  be 
any  building  or  room  occupied  and  actually 
used  at  the  time  of  the  offense  by  any  person 
or  persons  as  a  place  of  residence,  it  is  not 
necessary  that  the  family  be  personally  pres- 
ent at  the  very  time  it  is  burglarized,  in  or- 
der to  constitute  the  offense  of  burglary  of  a 
private  residence.  It  is  sufficient,  if  it  is 
actually  used  at  the  time  as  a  private  resi- 
dence, though  at  the  time  it  was  burglarized 
the  fiamily  was  temporarily  absent  Handy 
V.  State,  80  S.  W.  626,  46  Tex.  Cr.  R.  406. 

An  indictment  under  Acts  1899,  p.  318, 
c.  178,  mailing  It  a  separate  and  distinct  of- 
fense to  burglarize  a  private  residence  at 
night,  and  defining  a  "private  residence"  as 
any  building  or  room  occupied  and  actually 
used  at  the  time  of  the  offense  as  a  place  of 
residence,  must  allege  that  the  building  or 
room  was  occapied  and  actually  used  at  the 
time  of  the  offense  as  a  place  of  residence, 
and  an  allegation  that  the  house  was  a  pri- 
vate residence  is  Insufficient.  Jones  v.  State, 
96  S.  W.  44,  46,  50  Tex.  Cr.  R.  100. 

Pen.  Code  1895,  art  839,  provides  that 
one  who  with  intent  to  commit  d  felony 
breaks  and  enters  a  house  in  the  daytime  is 
guilty  of  burglary.  Laws  1899,  p,  318,  c.  178 
(Pen.  Code  1895,  art  839a),  provides  that  the 
offense  of  burglary  of  a  private  residence  is 
constituted  by  entering  a  private  residence, 
etc.  Article  845b  makes  burglary  of  a  pri- 
vate residence  a  distinct  offense.  One  count 
of  an  indictment  charged  that  defendant  by 
force,  etc,  in  the  daytime,  did  burglariouiAy 
and  fraudulently  break  and  enter  a  house 


then  and  there  at  the  time  of  the  commisston 
of  the  offense  occupied  by  W.  as  a  private 
residence,  etc.  Held,  that  the  use  of  the 
words  **private  residence*'  in  that  count  did 
not  bring  the  charge  within  the  purview  of 
article  839a.  Martinez  v.  State,  103  S.  W. 
930,  931,  51  Tex.  Cr.  584. 
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Pen.  Code  1895,  art  838,  provides  that 
the  offense  of  burglary  is  constituted  by 
entering  a  house  by  force,  threats,  or  fraud 
at  night,  or,  in  like  manner,  by  entering  a 
house  during  the  day  and  remaining  con- 
cealed therein  until  night,  with  intent  in 
either  case  of  committing  felony  or  the 
crime  of  theft  Article  839  provides  that  he 
is  also  guilty  of  burglary  who,  with  intent 
to  commit  a  felony  or  theft  enters  a  house 
in  the  daytime.  Article  839a  (Laws  1899,  p. 
318,  c.  178)  provides  that  the  burglary  of  a 
private  residence  is  constituted  by  entering 
a  private  residence  by  force,  threats,  or  fraud 
at  night,  or  in  any  manner  by  entering  a 
private  residence  at  any  time  either  day  or 
night  and  remaining  concealed  therein  until 
night  with  intent  in  either  case  of  commit- 
ting a  felony  or  the  crime  of  theft  Article 
845a  provides  the  punishment  at  a  term  of 
years  not  less  than  five  for  burglary  of  a 
private  residence,  and  article  845b  provides 
that  nothing  in  articles  839a  and  845a  of  the 
chapter  shall  be  construed  to  alter  or  in  any 
manner  repeal  articles  838  and  839,  but  shall 
be  construed  to  make  burglary  of  a  private 
residence  at  night  a  separate  and  distinct 
offense  from  burglary  as  defined  in  said  ar- 
ticles 838  and  839.  Article  845c  defines  a 
private  residence  as  mentioned  in  the  pre- 
ceding article  to  mean  any  building  or  room 
occupied  and  actually  used  at  the  time  of  the 
offense  by  any  person  or  persons  as  a  place 
of  residence.  Held,  that  the  burglary  of  a 
private  residence  in  the  daytime  is  not  with- 
in the  terms  of  article  839a,  and  hence  the 
indictment  need  not  allege  that  the  house 
was  a  private  residence.  Reyes  v.  State,  102 
S.  W.  421,  422,  51  Tex.  Cr.  R.  420. 

Under  Acts  26th  Leg.  (Laws  1899)  p.  818, 
a  178 ;  article  839a,  Pen.  Code  1895,  defining 
"burglary  of  a  private  residence";  article 
846a,  providing  punishment  therefor  different 
from  that  provided  for  "burglary";  article 
846c,  defining  a  "private  residence"  as  a 
building  or  room  actually  used  at  the  time 
of  the  offense  by  any  person  or  persons  as  a 
place  of  residence ;  and  article  845b,  provid- 
ing that  article  839a  should  be  construed  not 
as  repealing  articles  838  and  839  relating  to 
ordinary  "burglary,"  but  as  making  "bur- 
glary of  a  private  residence"  a  separate  and 
distinct  offense  from  "burglary" — an  indictp 
ment  In  a  prosecution  for  "burglary  of  a  pri- 
vate residence,"  which  charged  that  the  house 
burglarized  was  occupied  and  actually  used 
by  a  family  as  a  private  residence  and  that 
the  house  was  occupied  and  oontroUed  by 
a  named  person,  was  defective  in  not  direct- 
ly charging  that  the  person  named,  or  hl» 
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fftiQlly,  actually  occupied  and  used  the  house 
aa  a  private  residence.  Lewis  v.  State,  114 
S.  W.  818,  819,  54  Tex.  Cr.  R.  636. 

The  house  burglarized  consisted  of  a 
storeroom  which  was  subdivided  by  a  parti- 
tion, the  front  room  being  a  restaurant,  the 
middle  room  being  used  as  a  kitchen,  and  the 
rear  room  as  a  sleeping  apartment  for  the 
tenant,  his  wife,  and  daughter,  and  the  entry 
was  made  in  the  middle  room  and  the  articles 
stolen  therefrom.  Held,  that  the  only  part 
of  the  building  used  as  a  "private  residence" 
was  the  sleeping  apartment,  so  that  the  bur- 
glary was  not  a  burglary  of  a  private  resi- 
dence. Alinis  V.  State,  139  S.  W.  980,  981, 
63  Tex.  Or.  R.  272. 

An  instruction  In  a  prosecution  for  bur- 
glary which  defines  ''private  residence"  as  "a 
building  actually  occupied  and  used  as  a 
place  of  residence"  is  not  erroneous,  since 
placing  the  word  "actually"  before  the  word 
•'occupied,"  Instead  of  before  the  word 
''used,"  as  In  the  statute,  does  not  give  to  the 
words  any  different  meaning.  Bowling 
V.  State,  140  S.  W.  224,  225,  63  Tex.  Cr.  R. 
366. 

PRIVATE  ROAB 

As  public  use,  see  Public  Use  (In  Emi- 
nent Domain). 
See,  also,  Private  Way. 

There  is  no  such  thing,  in  the  state  of 
Kansas,  as  a  "private  road,"  in  the  sense 
that  the  land  of  one  person  can  be  appropri- 
ated to  the  exclusive  use  and  ownership  of 
another.  The  words  "private  road,"  there- 
fore, when  used  in  such  sense,  is  an  expres- 
sion without  force  or  meaning,  and  the  mere 
fact  that  the  word  "private"  is  used  in  a  pe- 
tition and  other  papers,  and  proceedings 
relative  to  the  establishment  of  the  road,  un- 
der Gen.  St.  1901,  §  6044,  as  a  part  of  the  de- 
scription thereof,  will  not  affect  the  validity 
•of  a  road  so  established.  Board  of  Ck>m*r8 
of  Johnson  Ck)unty  v.  Minnear,  83  Pac.  828, 
829,  72  Kan.  326. 

Way  distinKiilslied 

"Private  roads"  are  not  to  be  understood 
as  being  synonymous  with  "ways"  at  com- 
mon law,  but  as  indicating  a  particular  class 
of  highways  or  public  ways  over  which  any 
one  may  pass  without  committing  trespass. 
Hartley  v.  Vermillion,  74  Pac.  987,  991.  141 
Cal.  339  (ciUng  Sherman  v.  Buick,  32  Cal. 
241,  91  Am.  Dec.  577). 

PRIVATE  SALE 

The  term  "private  sale,"  as  used  in  the 
statute  providing  for  the  sale  of  pledged 
property,  comprehends  something  more  than 
a  mere  taking  over  of  the  property  by  the 
pledgee  at  such  price  as  he  may  elect  to  con- 
sider an  offer.  It  must  be  a  sale  conducted 
in  the  manner  usually  and  ordinarily  follow- 
ed in  relation  to  private  sales  of  property. 


Lowe  y.  Ossmun,  86  Pac.  729»  732,  3  GaL  App. 
387. 

PRIVATE  SCHOOL 

As  school,  see  SchooL 

Where  a  parent  In  good  faith  employed  a 
competent  teacher  formerly  employed  in  the 
public  schools  to  teach  his  child  all  the 
branches  taught  in  the  public  schools  at  the 
regular  public  school  hours,  and  the  child  at- 
tended the  teacher's  home  regularly  every 
school  day,  and  received  Instruction  equal  to 
that  which  could  have  been  received  at  the 
public  schools,  it  was  a  compliance  with  the 
statute,  requiring  every  parent  to  send  his 
child  to  a  public,  "private,"  or  parochial 
school,  although  the  teacher  did  not  adver- 
tise herself  as  keeping  a  private  school,  and 
had  no  regular  tuition  fixed,  nor  any  school 
equipments,  and  made  no  arrangement  to 
take  other  pupils.  State  v.  Peterman,  70 
N.  B.  550,  551,  32  Ind.  App.  665. 

Gollese 

Rev.  Laws,  c  112,  i  72,  requiring  street 
railroads  to  transport  "pupils  of  the  public 
schools"  at  half  rates,  was  amended  by  St 
1906,  p.  653,  c.  479,  by  the  insertion  of  the 
words  "or  private"  after  the  word  '•publia*' 
Held,  that  the  word  "private,"  as  so  used, 
included  only  such  schools  as  were  ejusdem 
generis  >vith  the  public  schools  previously 
mentioned,  namely,  in  which  instruction  was 
permitted  to  take  the  place  of  the  compulsory 
instruction  required  in  the  public  sdiools 
designated  by  Rev.  Laws,  c.  42,  §i  1,  2,  and 
hence  did  not  include  education  in  a  private 
business  college.  Commonwealth  t.  Con- 
necticut Valley  St  Ry.  Co.,  82  N.  B.  19,  21« 
196  Mass.  309. 

The  college  created  by  Laws  1910,  c.  119i 
creating  a  state  normal  college.  Is  neither  a 
''private  school"  nor  a  "common  school,** 
within  Const  1890,  |  90,  subd.  "p,"  prohibit- 
ing any  local  law  for  the  management  or  sup- 
port of  any  private  or  common  schooL  Turn- 
er V.  City  of  Hattlesburg,  53  South.  681,  6S3> 
98  Miss.  337. 

PRIVATE  8POBTS 

"Private  sports"  are  those  which  are  en- 
gaged in  for  the  entertainment  and  pleasure 
of  those  who  participate,  but  '^public  sports'* 
are  those  which  are  engaged  in  for  the  en- 
tertainment and  pleasure  of  the  public. 
Cheeves  v.  State,  114  Pac.  1125,  1126^  5  OkL 
Cr.  361. 

PBIVATE  STATUTE 

See  Private  Act 

PRIVATE  8TEAIJHG 

To  constitute  "privately  stealing^  from 
the  person,  the  theft  mtast  be  eommitted 
without  the  knowledge  of  the  peraon  from 
whom  the  property  is  taken,  or  it  most  be 
committed  so  suddenly  as  not  to  allow  time 
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to  make  resistance  before  the  property  Is 
taken.  Bush  ▼.  State»- 100  S.  W.  184,  186, 
53  Tex.  Cr.  B.  213. 

PRIVATE  TRITST 

A  testamentary  sift  for  masseff  for  the 
repose  of  the  souls  of  persons  named  and  of 
the  testator,  to  be  said  according  to  directions 
as  to  time  and  place  of  persons  named,  is 
not  a  '^private  trust"  within  St  1898,  t  2081, 
defining  the  purposes  for  which  trusts  may 
be  created  but  is  a  "public  charity."  In  re 
Kavanaugh's  Estate,  126  N.  W.  672,  674,  143 
Wis.  90,  28  L.  R.  A.  (N.  S.)  470. 

PRIVATE  VSE 

The  management  and  use  by  a  city  of 
land  along  the  sides  of  its  streets  and 
through  a  busy  part  thereof  to  promote  the 
interests  of  merchants  or  traders  who  might 
occupy  it,  and  to  furnish  better  facilities  for 
doing  business  and  making  profits,  would  not 
be  a  public,  but  a  •'private,  use"  thereof.  A 
<!lty  cannot  tar  its  Inhabitants  to  obtain 
money  to  be  used  in  acquiring  property  to 
obtain  the  possible  Income  and  profit  that 
might  inure  to  It  from  the  ownership  and 
control  thereof.  In  re  Opinion  of  Justices, 
91  N.  B.  405,  407,  204  Mas&  607,  27  L.  R.  A. 
<N.  8.)  488. 

A  taking  of  land  by  a  corporation  em- 
powered to  erect  and  operate  plants  for  fur- 
nishing electric  light  and  power  and  water 
to  Individuals  and  corporations  in  designated 
cities  which  has  no  franchise  to  enter  the 
cities,  and  which  Is  under  no  contractual  ob- 
ligation to  furnish  electricity  to  any  person 
or  for  any  purpose,  Is  a  taking  for  a  private 
use,  within  Const,  art  1,  |  16,  declaring  that 
private  property  shall  not  be  taken  for  "pri- 
vate use."  State  ex  rel.  Tacoma  Industrial 
Co.  V.  White  River  Power  CJo.,  82  Pac.  160, 
153,  154,  39  Wash.  648,  2  L.  R.  A.  (N.  S.)  842, 
4  Ann.  Gas.  987. 

PRIVATE  WAT 

Private  way  of  necessity,  see  Way  of 

Necessity. 
See,  also,  Private  Passway. 

"There  are  different  kinds  of  public  ways 
and  different  kinds  of  private  ways,  but  all 
ways  are  Included  in  the  one  or  the  other 
general  classification,  though  some  may  par- 
take of  the  nature  of  both,  being  maintained 
and  operated  for  private  gain  and  for  use  by 
the  public."  **The  common-law  writers  divid- 
ed 'private  ways'  Into  several  classes,  ac- 
cording to  the  purpose  or  puri>oses  for  which 
the  right  of  way  could  be  used.  Thus,  Lord 
CJoke,  adopting  the  civil  law,  divided  them 
into  three  kinds:  A  footway,  called  *lter'; 
a  footway  and  horseway,  called  'actus* ;  and 
a  cartway,  which  embraced  the  other  two, 
called  Via';  to  which  was  added  a  drift- 
way— a  road  over  which  cattle  could  be  driv- 
en. Woolrych  also  makes  these  four  classes 
of  ways:    Footways;    footways  and  horse- 


ways; foot,  horse,  and  carriage  ways;  and 
driftways.  But  these  old  classlflcatlons  of 
private  ways  are  not  exhaustive  of  the  sub- 
ject, for  as  a  private  way  for  any  particular 
purpose  could. always  be  created  by  a  grant, 
and  in  theory  always  rested  upon  a  grant 
it  Is  evident  that  when  one  person  granted 
to  another  a  right  of  way  extending  from 
the  land  of  the  grantee  over  the  land  of  the 
grantor,  for  the  private  use  of  the  grantee,  In 
any  manner  and  for  any  particular  purpose, 
a  private  way  was  created."  A  right  of  way 
for  a  private  railroad  across  the  lines  of  oth- 
ers, for  a  person  or  corporation  engaged  in 
the  business  of  quarrying  granite  or  other 
stone,  is  a  private  way.  Jones  v.  Venable, 
47  S.  E.  549,  550, 120  6a.  1, 1  Ann.  Gas.  185. 

A  "private  way"  is  an  easement  or  right 
over  or  under  another  person's  estate  which 
belongs  to  and  is  for  the  use  of  individuals, 
one  or  more,  as  distinct  from  a  way  that  is 
used  by  the  public  in  general.  Rice  v.  Wade, 
111  S.  W.  594,  595,  131  Mo.  App.  338. 

The  phrase  "private  way,"  In  Comp. 
Laws  1897,  ^  6234,  par.  5,  providing  that  no 
railroad  shall  be  constructed  on  any  "pub- 
lic street  lane,  alley,  highway,  or  private 
way"  until  compensation  has  been  made, 
is  not  confined  to  private  roads  laid  out  un- 
der the  statute,  but  Includes  all  private  ways, 
and  Includes  a  private  way  created  by  a 
conveyance  of  a  designated  tract,  together 
with  a  right  of  way  oVer  a  strip  adjacent 
thereto,  and  a  railroad  acquiring  the  strip 
for  a  right  of  way  with  knowledge  of  the 
conveyance  cannot  construct  a  track  thereon 
without  first  making  compensation  therefor. 
Detroit  Leather  Specialty  Co.  v.  Michigan 
Cent  R.  Co.,  113  N.  W.  14,  16,  149  Mich.  588. 

At  common  law  a  "private  way"  is  a 
right  of  passage  over  or  under  another  per- 
son's ground,  which  belongs  to  and  Is  for  the 
use  of  individuals,  one  or  more,  as  distinct 
from  a  way  that  is  used  by  the  public  In  gen- 
eral, and  such  a  way  is  an  easement  Such 
a  private  way  may  be  acquired  by  grant, 
reservatloh,  prescription,  or  under  a  statute 
authorizing  its  establishment  Under  Rev. 
St  1901,  par.  3956,  declaring  that  all  roads 
located  as  public  highways  by  the  supervis- 
ors, or  roads  In  Jubllc  use  which  have  been 
recorded  as  public  highways,  shall  be  public 
highways,  and  all  roads  not  coming  within 
the  foregoing  provisions  are  vacated,  and  sec- 
tion 3972  authorizing  the  board  of  supervis- 
ors to  lay  out  public  or  private  roads  in 
the  manner  therein  prescribed,  public  high- 
ways are  such  only  as  come  within  the  stat- 
utory provisions,  and  private  roads  are  such 
as  are  duly  laid  out  by  the.  public  authori- 
ties, and  roads  merely  established  without 
authority  for  the  convenience  of  Individuals 
are  neither  public  nor  private  roads.  Ter- 
ritory V.  Richardson,  76  Pac.  456,  457,  8 
Ariz.  336. 

Easements  of  a  "private  way"  He  ir. 
grant  and  must  be  created  by  written  grant 
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or  its  equivalent,  as  by  express  grant,  Impli- 
cation, adverse  use,  etc.,  and  one  quality  ot 
a  private  way  is  that  it  must  have  a  definite 
beginning  and  ending.  Stevens  v.  Headley, 
62  Atl.  8S7,  892,  69  N.  J.  Eq.  533. 

The  character  of  a  "way,"  whether  it  !& 
public  or  "private,"  Is  determined  by  the 
extent  of  the  right  to  use  It,  and  not  by 
the  extent  to  which  that  right  is  exercised. 
If  all  the  people  have  the  right  to  use  it,  it 
is  a  public  way,  although  the  number  who 
may  have  occasion  to  exercise  the  right  is 
very  small.  Railroad  Commission  of  Texas 
V.  St.  Louis  Southwestern  Ry.  Co.  of  Texas, 
80  S.  W.  102,  104,  35  Tex.  av.  App.  62  (cit- 
ing Phillips  V.  Watson,  18  N.  W.  659,  63 
Iowa,  28). 

Drivewaj  or  oroMins 

Where  a  road  leads  from  the  public  road 
across  a  railroad  to  a  house,  and  is  used  only 
by  the  owner  and  by  the  tenant  of  a  neigh- 
bor, it  is  a  "private  way,"  and  the  rail- 
road is  not  required  to  keep  the  crossing  over 
such  private  way  in  repair,  under  Civ.  Code 
1902,  I  2183,  providing  that  a  railroad  cross- 
ing a  highway  shall  protect  its  rails,  so  as  to 
procure  a  safe  passage  across  the  road.  Mor- 
agne  v.  Charleston  &,  W.  G,  Ry.  Co.,  58  S.  B. 
150,  151,  77  S.  C.  437. 

As  hlffhway  or  streot 

See  Highway;    Street 

PRIVATE  WRONG 

"Private  wrongs"  are  infringements  of 
the  private  or  civil  rights  belonging  to  in- 
dividuals, considered  as  individuals,  and  are 
frequently  termed  "dvil  injuries."  United 
States  V.  Illinois  Cent  R.  Co.,  156  Fed. 
182,  185  (citing  Huntington  v.  Attrill,  13 
Sup.  Ct  228,  146  U.  S.  668,  86  L.  Ed.  1123). 

FRIVATUIE 

See  Jus  Privatum. 

PRIVIES 

'  See  PiiTlty— Piiry. 

PRIVILEGE 

• 

See  Bill  of  Privilege;  Corporate  Powers 
and  Privileges;  Exclusive  Privilege; 
Mill  Privilege;  Privileges  and  Facili- 
ties; Privileges  and  Immunities; 
Right,  Privilege,  or  Immunity;  Righta 
or  Privileges;  Separate  Public  Emolu- 
ments or  Privileges;  Special  Privilege; 
Temporary  Privilege;  Terms  and  Con- 
ditions, Righto  and  Privileges;  With 
the  Privilege. 

Especial  priVilege,  see  EspedaL 

See,  also,  Immunity. 

The  accepted  meaning  of  the  term  **privi- 
lege"  is  a  "peculiar  advantage."  In  re  Hop- 
per, 132  N.  Y.  Supp.  730,  734,  73  Biisc.  Rep. 
869.  A  special  enjoyment  of  a  good,  or  ex- 
emption from  an  evU  or  burden.    Wisener  ▼• 


Burrell,  118  Pac  990, 1001,  28  OkL  546.  34  U 
R.  A.  (N.  S.)  755,  Ann.  Cas.  1912D,  856. 

A  "privilege**  is  said  to  be  a  particular 
or  peculiar  benefit  enjoyed  by  a  person,  com- 
pany, or  class  beyond  the  common  advantag- 
es of  other  citizens,  an  exception  or  extraor- 
dinary exemption,  or  an  immunity  held  be- 
yond the  course  of  the  law.  And  again  it  is 
defined  to  be  an  exemption  from  some  burden 
or  attendance,  with  which  certain  persons 
are  indulged,  from  a  supposition  of  the  law 
that  their  public  duties  or  services,  or  the 
offices  in  which  they  are  engaged,  are  such 
as  require  all  their  time  and  care,  and  that 
therefore,  without  this  indulgence,  those  du- 
ties could  not  be  performed  to  that  advantage 
which  the  public  good  demands.  State  v. 
Cantwell^  65  S.  E.  820,  823,  142  N.  a  604,  8 
L.  R.  A.  (N.  S.)  498,  9  Ann.  Ors.  141  (dis- 
senting opinion,  citing  Black,  Diet  p.  941; 
Anderson  v.  Rountree  [Wis.]  1  Pin.  118). 

'*A  'privilege,'  as  defined  by  the  Standard 
Dictionary,  is  a  peculiar  benefit,  favor,  or  ad- 
vantage, a  right  *  *  •  not  enjoyed  by  all, 
*  *  *  a  special  right  or  power  conferred 
on  or  possessed  by  one  or  more  individuals, 
in  derogation  of  the  general  right**  Leather- 
wood  V.  HUl,  89  Pac.  521,  523,  10  Ariz.  243. 

Act  May  8,  1909  (P.  L.  417),  requires  ex- 
its, fire  escapes,  fire  extinguishers,  and  fire 
preventives  for  buildings  of  a  certain  char- 
acter such  as  theaters,  public  halls,  and  other 
places  where  persons  assemble  or  the  public 
resort,  "other  than  buildings  situated  in  the 
cities  of  the  first  and  second  daases."  The 
provisions  of  the  act  are  enforceable  by  state 
officers,  no  duty  to  be  performed,  nor  respon- 
sibility to  be  incurred,  being  imposed  upon 
any  dty,  county,  borough,  or  school  dis- 
trict officer,  and  the  fees  of  any  such  officer 
are  not  regulated  thereby,  and  it  has  noth- 
ing to  do  with  the  revenues  of  counties,  dties, 
or  townships.  Held,  that  the  act  grants  no 
**powers"  or  "privileges**  within  Const  art  3, 
I  7,  providing  that  no  law  shall  be  passed 
granting  powers  or  privileges  in  any  case, 
where  the  granting  of  such  powers  or  privi- 
leges shall  have  been  provided  by  general 
law.  A.  Im  Roumfort  Co.  ▼.  Delaney,  79  AtL 
653,  655,  230  Pa.  874. 

As  between  the  grantor  retaining  the  bed 
of  a  stream  and  the  grantee  of  the  rlpa,  with 
restrictions  or  limitations  by  contract  as  to 
boundaries  or  other  express  limitatloDfl  of 
the  natural  riparian  rights,  the  rights  con- 
veyed may  perhaps  be  strictly  called  "ease- 
ments" or  "privileges,"  and  not  •*ripariaa 
rights.*'  Paterson  v.  East  Jersey  Water  Co, 
70  Atl.  472,  480,  74  N.  J.  Eq.  49. 

CivU  rishta 

Rev.  St  I  5508,  which  provides  that  if 
two  or  more  persons  conspire  to  oppress, 
threaten,  or  intimidate  "any  dtixen"  in  tiie 
free  exercise  or  enjoyment  of  any  right  or 
privilege  secured  by  the  Constitatlon  or  laws 
of  the  United  States^  or  because  of  bis  hav- 
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tag  80  exercised  the  same,  they  shall  be  fined, 
etc,  was  not  intended  for  the  sole  protection 
of  the  civil  rights  of  citizens  of  African  de- 
scent, depending  entirely  on  the  federal  Con- 
stitution and  laws  passed  in  accordance 
therewith,  but  protected  all  citizens  in  the 
dvil  rights  guarantied  and  secured  to  them 
by  the  Constitution  and  laws  of  the  United 
States.  Felix  v.  United  Stotes,  186  Fed.  085, 
889, 106  a  O.  A.  508. 

Exemption 

Exemption  from  Jury  duty  is  a  mere 
'•privilege"  or  gratuity  which  may  be  subse- 
quently revoked.  State  v.  Cantwell,  55  S.  B. 
820,  821,  142  N.  C.  604,  8  L.  R.  A.  (N.  S.) 
408,  9  Ann.  Cas.  141. 

A  contract  exemption  of  a  street  railway 
company  from  paving  obligations  is  not  a 
"privilege"  within  the  meaning  of  Laws  N. 
Y.  1867,  c.  254,  as  amended  by  Laws  1879, 
c.  503,  empowering  a  railway  company,  being 
the  lessee  of  the  property  of  another  rail- 
way company,  to  acquire  the  whole  of  the 
latter's  capital  stock,  in  which  case  its  "es- 
tate, property,  rights,  privileges,  and  fran- 
chises" shall  vest  in  and  be  held  and  enjoyed 
by  the  purchasing  corporation  "fully  and  en- 
tirely, and  without  change  or  diminution." 
Rochester  By.  Co.  v.  City  of  Rochester,  27 
Sup.  Ct  469,  472,  205  U.  S.  236,  51  L.  Ed. 
784. 

Bxcnftptioai  f ron  taacation 

The  term  "privileges,"  in  a  prohibition 
against  a  statutory  grant  of  especial  privi- 
leges, does  not  cover  immunity  from  taxation 
unless  the  other  provisions  of  the  statute  give 
such  meaning  to  it.  Board  of  Trustees  of 
Whitman  College  v.  Berryman,  156  Fed.  112, 
121  (citing  Pickard  v.  East  Tennessee,  V.  & 
G.  R.  Co.,  9  Sup.  Ct  640,  130  U.  S.  642,  32 
L.  Ed.  1051). 

While  the  term  "privileges"  has  been 
held  to  include  immunity  from  taxation  in 
cases  where  other  provisions  of  the  statute 
in  question  have  given  such  meaning  to  it, 
the  better  opinion  seems  to  be  that,  unless 
other  provisions  remove  the  doubt  of  the 
intention  of  the  Legislature  to  include  the 
immunity  in  the  term  "privileges,"  it  will  not 
be  so  construed.  Lake  Brummond  Oanal  & 
Water  Co.  v.  Commonwealth,  49  S.  E.  506, 
509,  103  Va.  337,  68  L.  R.  A.  92  (quoting  and 
adopting  the  definition  in  Morgan  v.  State 
of  Louisiana,  93  U.  S.  217,  23  L.  Ed.  860; 
citing  Humphrey  v.  Pegues,  16  Wall.  [83  U. 
S.]  244,  21  L.  Ed.  326;  East  Tennessee,  Y. 
Sc  Q.  R.  Co.  V.  Hamblen  County,  102  U.  S. 
273,  20  L.  Ed.  152;  Pickard  v.  East  Ten- 
nessee, y.  &  G.  R.  Co.,  9  Sup.  Ct  640,  130 
U.  S.  637,  32  L.  Ed.  1051 ;  Koekuk  &  W.  R. 
Co.  .V.  Missouri,  14  Sup.  Ct  592,  152  U.  S. 
301,  38  L.  Ed.  450 ;  Caiesapeake  &  O.  R.  <>>. 
V.  Miller,  5  Sup.  Ct  813,  114  U.  S.  176,  29  L. 
Ed.  121;  Norfolk  &  Western  Ry.  Co.  v. 
Pendleton,  16  Sup.  Ct  413,  156  U.  S.  667.  39 
U  Ed.  574). 


A  "privilege,**  as  distinguished  from  a 
"power,''  is  a  right  peculiar  to  the  person 
or  class  of  persons,  on  yrhom  it  is  conferred. 
As  applied  to  a  corporation,  it  is  usually 
synonymous  with  "franchise,"  and  means  a 
special  right  conferred  by  the  state  which 
does  not  belong  to  citizens  generally  of  com- 
mon right  and  which  cannot  be  enjoyed  or 
'exercised  without  legislative  authority. 
Northwestern  Trust  Co.  r.  Bradbury,  127  N. 
W.  386,  388,  112  Minn.  76  (quoUng  Interna- 
tional Trust  Co.  V.  Am^can  Loan  &  Trust 
Co.,  65  N.  W.  78^  632,  62  Minn.  501). 

A  ••privilege"  within  the  public  utility 
law,  whether  a  license,  peormit,  or  technically 
a  franchise,  is  the  latter  in  the  statutory 
sense.  Calumet  Service  Co.  v.  City  of  Chil- 
ton, 185  N.  W.  131,  137,  148  Wis.  334. 

••A  franchise  to  operate  a  telephone  is 
a  'privilege'  to  operate  a  *public  business.*" 
Lowther  v.  Brldgeman,  50  a  E.  410,  411,  57 
W.  Va.  306. 

lalieritanoe 

The  inheritance  tax  law  (Kirby's  Dig.  i 
242),  as  amended  by  Act  May  17,  1907  (Acts 
1907,  p.  832),  provides  that  all  property  shall 
be  subject  to  an  inheritance  tax  at  the  rate 
thereafter  specified,  and  further  provides 
that,  where  property  passes  to  strangers,  the 
rate  ••on  each  and  every  $100  of  the  clear 
market  value  of  all  property  and  at  the  same 
rate  for  any  less  amount;  on  all  estates  of 
$10,000  and  less,  $3.00 ;  on  all  estates  of  over 
$10,000,  not  exceeding  $20,000,  $4.00 ;  on  all 
estates  over  $20,000  and  not  exceeding  $50,- 
000,  $5.00,"  and  provides  that  an  estate  not 
exceeding  $2,000  shall  not  be  subject  to  taxa- 
tion. Held,  that  the  statute  did  not  wholly 
exempt  estates  of  over  $50,000  from  taxation, 
so  as  to  conflict  with  Const.  1874,  art  16,  § 
6,  forbidding  the  exemption  of  property  from 
taxation,  except  as  therein  provided,  but  only 
the  excess  over  that  amount,  and  being  a 
tax,  not  on  the  property,  but  on  the  privilege 
of  inheritance,  within  Const  1874,  art  16,  | 
5,  authorizing  the  taxation  of  hawkers,  etc., 
••and  privileges  in  such  manner  as  may  be 
deemed  proper,"  was  not  in  violation  of  the 
requirements  of  the  same  section  that  all 
property  should  be  taxed  according  to  its 
value,  equally  and  uniformly,  no  one  kind 
higher  than  another,  nor  of  the  constitutional 
declaration  (article  2,  |  3)  of  the  equality  of 
all  persons  before  the  law.  State  v.  Handlin, 
139  S.  W.  1112,  1113,  100  Ark.  175. 


Where  a  lease  provided  a  rental  payable 
monthly  for  a  certain  term  '•with  the  privi- 
lege at  the  same  rate  and  terms  each  year 
thereafter  from  year  to  year,"  such  lease  did 
not  entitle  the  lessee  to  a  perpetual  right 
of  renewal,  but  constituted  a  letting  from 
month  to  month  after  the  expiration  of  the 
term  spedfled.  Tischner  v.  Rutledge^  77 
Pac  388,  35  Wash.  285. 
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A  lease  of  land  for  oil  and  gAs  pnrposes 
which,  after  prescribing  the  royalty  to  be 
paid  by  the  lessee  on  the  oil  and  gas  produc- 
ed, and  the  payment  of  a  stated  sum  per  acre 
annually  as  advance  royalties^  provides  that 
the  lessee  shall  exercise  diligence  in  develop- 
ing the  property  and  shall  drill  at  least  one 
well  within  12  months,  and  that,  should  he 
fail  to  do  so,  the  lease  may  be  declared  null 
and  void  by  the  lessor  after  10  days*  notice, 
"provided  that  the  lessee  shall  have  the  privi- 
lege of  delaying  operations  for  a  pea*iod  not 
exceeding  five  years  ♦  •  •  by  paying 
*  *  *  in  addition  to  the  required  annual 
advanced  royalty,  the  sum  of  one  dollar  per 
acre  per  annum,"  imposes  no  obligation  up- 
on the  lessee  to  pay  for  such  extension,  but 
merely  gives  him  an  option  to  do  so,  and  his 
failure  to  either  drill  the  well  or  make  the 
payment  does  not  give  the  lessor  a  right  of 
action  to  recover  such  payment.  United 
States  V.  Comet  Oil  &  Gas  Co.,  187  ^ed.  674, 
684,  685. 

Preference  risl&t  of  creditor 

The  word  "privilege"  in  the  French  stat- 
ute, relating  to  the  creation  of  a  fund  by  for- 
eign life  insurance  companies  for  the  protec- 
tion of  local  policy  holders,  means  a  prefer- 
ence to  holders  of  insurance  obligations  over 
other  debts  in  the  distribution  of  the  fund. 
Robinson  v.  Mutual  Reserve  Life  Ins.  Co., 
182  Fed.  850,  853. 

Civ.  Code,  art.  3095,  provides  that  privi- 
leged creditors  may  seize  and  sell  the  prop- 
erty on  which  they  have  a  privilege.  Article 
3186  defines  privilege  as  a  right  which  the 
uaturp  of  a  debt  gives  to  a  creditor,  and 
which  entitles  him  to  a  preference.  Act  No. 
66  of  1874  creates  a  pledge  in  favor  of  mer- 
chants and  factors  on  shipments  consigned  to 
them,  with  the  right  of  sale  and  of  appropria- 
tion of  the  proceeds  to  the  amount  due  them, 
which  shall  be  superior  to  all  privileges,  ex- 
cept those  for  wages  and  rents.  Held,  that  a 
firm  of  cotton  factors,  having  a  lien  under 
Act  No.  66  of  1874,  are  privileged  creditors, 
within  article  3095,  as  to  shipments  consign- 
ed to  them,  and  are  not  affected  by  a  respite 
granted  to  the  consignor  by  a  majority  of 
his  creditors.  Ott  v.  His  Creditors,  54  South. 
44,  46,  127  La.  827. 

As  property 

See  Property. 

See,  also,  Privileged  Communication. 

The  privilege  against  self-incrimination 
afforded  by  Const.  Amend.  5,  is  purely  per- 
sonal to  the  witness,  and  he  cannot  claim 
the  privilege  of  another  person  or  of  the 
corporation  of  which  he  is  an  officer  or  em- 
ploy^. McAUster  v.  Henkel,  26  Sup.  Ct.  385, 
201  U.  S.  90,  50  L.  Ed.  671. 

The  word  "privilege"  as  applied  to  the 
exclusion  of  testimony  of  a  husband  or  wife, 
under  Bev.  Codes  1905,  f  7253,  providing  that 
a  husband  cannot  be  examined  for  or  against 
his  wife  without  her  consent,  nor  a  wife  for 


or  against  her  husband  without  his  consent 
nor  can  either,  without  the  consent  of  the 
other,  be  examined  as  to  any  communlcatioD^ 
made  by  one  to  the  other  during  the  mar- 
riage, implies  an  option  or  a  right  of  waiver. 
Luick  V.  Arends,  182  N.  W.  353,  862,  21  N.  D. 
614. 

PBIVII.EOE  TAX 

A  collateral  inheritance  tax  Is  a  "privi- 
lege tax,"  imposed  on  the  right  of  acquiring 
property  by  succession,  within  Acta  1907,  c 
602,  {  28,  conferring  on  county  courts  juris- 
diction to  try  and  determine  cases  involving 
delinquent  privilege  taxes.  Knox  v.  Emer- 
son, 131  S.  W.  972,  973,  123  Tenn.  400. 

Ky.  St.  1909,  §§  4077,  4082,  provide  that 
certain  corporations,  including  gas  compa- 
nies, shall,  in  addition  to  other  taxes,  an- 
nually pay  a  tax  on  their  franchise  to  the 
state  and  a  local  tax  thereon  to  the  county, 
town,  etc.,  where  the  franchise  is  exercised; 
and  each  corporation  shall  report  the  amount 
of  tangible  property  in  the  state,  and  where 
situated,  and  assessed  and  the  fair  cash 
value  thereof;  and  the  board  of  valuation 
and  assessment  is  required  to  fix  the  value 
of  the  capital  stock  of  each  corporation  and 
from  such  amount  deduct  the  assessed  value 
of  all  tangible  property  assessed  in  the  state; 
the  remainder  to  be  the  value  of  its  corporate 
franchise  subject  to  taxation,  etc  By  anoth- 
er provision  all  the  property  of  domestic  cor- 
porations, including  intangible  property  con- 
sidered in  determining  the  value  of  the  fran- 
chises, shall  be  subject  to  taxation  unless 
exempt  by  the  Constitution.  Held,  that  with- 
in Const,  i  174,  requiring  the  property  of 
corporations  and  natural  persons  to  be  simi- 
larly taxed,  and  allowing  such  farther  li- 
cense, income  and  franchise  taxes  as  the 
Legislature  may  deem  proper,  the  tax  on  the 
franchise  of  a  gas  company  was  a  "property 
tax"  on  the  intangible  property,  and  not  a 
''privilege  tax"  for  engaging  in  a  business 
that  natural  persons  could  not,  since  under 
section  4082  natural  persons  engaged  in  such 
business  are  taxed  as  such  corporations  are. 
Commonwealth  ex  rel.  Auditor's  Agent  v. 
Louisville  Gas  Co.,  122  S.  W.  164,  165,  135 
Ky.  324. 

PRIVILEGED    COMMUKICATIOH 
Attorney  and  olient 

The  relation  of  attorney  and  client  must 
exist,  and  the  communication  most  be  made 
to  enable  the  attorney  to  properly  oonduct 
the  suit,  or  to  better  advise  his  client,  to  con- 
stitute "privilege."  Moyers  v.  Fogarty,  111^ 
N.  W.  159,  165. 140  Iowa,  701, 

Communications  between  attorney  and 
client,  to  be  ^'privileged,"  must  be  made  dur- 
ing the  existence  of  the  actual  relation  or 
during  interviews  and  negotiations  looidng 
to  the  establishment  of  such  relationship,  and 
must  relate  to  professional  advice.  Lanasa 
V.  State,  71  AtL  1058, 1064^  100  Md.  002. 
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A  ''privileged  communication"  between 
410  attorney  and  his  client  must  relate  to 
some  matter  as  to  which  the  client  is  seeking 
adyice^  or  be  made  in  order  to  put  the  attor- 
ney in  possession  of  information  supposed  to 
be  necessary  to  enable  him  to  properly  and 
intelligently  serve  his  client  Where  the 
transaction  between  the  attorney  and  client 
is  the  preparation  of  a  deed  or  contract  in 
accordance  with  the  directions  of  the  client 
and  no  legal  advice  is  asked  or  required,  the 
reasons  or  motives  moving  the  client  to  make 
the  deed  or  contract,  if  stated  to  the  attor- 
ney, are  not  privileged.  The  execution  of  a 
will  and  its  contents  are  within  the  rule  gov- 
erning privileged  communications  during  the 
life  of  a  testator,  but  the  rule  ceases  at  his 
death,  and  the  attorney  may  then  disclose  all 
that  affects  the  execution  and  tenor  of  the 
will  except  such  facts  as  would  tend  to  in- 
validate the  will.  An  attorney  instructed  by 
a  client  to  draw  a  will  so  as  to  devise  the 
property  to  a  child  may  testify  that  the 
client  stated  that  she  was  the  mother  of  an 
lll^timate  child  not  mentioned  in  the  will. 
Champion  v.  McCarthy,  81  N.  E.  808,  811, 
228  III.  87,  11  L.  B.  A.  (N.  S.)  1062,  10  Ann. 
Ca«.  517  (citing  De  Wolf  v.  Strader,  26  111. 
225,  79  Am.  Dec.  371;  Smith  v.  Long,  106 
111.  485;  Hatton  v.  Robinson,  14  Pick.  [31 
Mass.]  416,  25  Am.  Dec.  416;  4  Wig.  Bv.,  § 
2.314). 

Where  a  testator  stated  to  his  attorney 
during  a  consultation  as  to  draveing  a  will 
that  the  debt  of  a  certain  person,  which  was 
released  by  the  will,  was  secured  by  a  deed 
of  that  person's  property  to  the  testator,  the 
statement  was  a  "privileged  communication," 
and,  in  an  action,  by  the  one  whose  debt  was 
released  to  cancel  the  deed,  the  attorney 
could  not  testify  to  such  fact,  since  plaintiff 
did  not  claim  under  the  will  and  could  not 
waive  the  privilege  of  the  client  Emerson  v. 
Scott,  87  S.  W.  369,  39  Tex.  Civ.  App.  65. 

That  a  client  gives  his  attorney  notice  of 
his  place  of  residence  does  not  affect  the  at- 
torney's professional  employment,  and  is  not 
a  "privileged  communication,"  within  Code 
Civ.  Proc.  §  835,  which  the  attorney  cannot 
be  compelled  to  disclose,  for  the  purpose  of 
iservice  of  an  order  on  such  client  Rich- 
ards V.  Richards,  119  N.  X.  Supp.  81,  82,  64 
Misc.  Rep.  285. 

The  delivery  by  the  widow  of  a  deceased 
owner  of  a  map  of  a  block  platted  by  the  de- 
ceased to  the  attorney  for  the  estate  of  the 
deceased  was  not  a  "privileged  communica- 
tion" from  client  to  attorney.  Myers  v. 
Kenyon,  03  Pac.  888,  890,  7  Cal.  App.  112. 

Where  a  railroad's  general  attorney  em- 
ployed local  counsel  to  try  a  suit,  the  con- 
tents of  a  letter  received  by  such  local  coun- 
sel from  his  employer  relating  to  an  issue 
arising  at  the  trial  was  "privileged."  Mis- 
souri, K.  &  T.  Ry.  Go.  of  Texas  v.  Williams, 


96  S.  W.  1087,  1069,  48  Tez.  Civ.  App.  549 
(citing  1  GreenL  Ev.  i  237). 

A  report  of  the  superintendent  of  defend- 
ant's plant,  where  plaintiff  was  employed 
when  injured,  concerning  the  accident  sent 
to  defendant's  attorneys  before  any  action 
had  been  brought  or  threatened,  was  not  in- 
admissible as  a  ''privileged  communication." 
Virginia-Carolina  Chemical  Co.  v.  Knight, 
56  S.  E.  725,  727,  106  Va.  674. 

Communications  which  pass  between  one 
who  is  merely  acting  as  a  conveyancer  or 
friendly  advisor  and  the  grantor,  or  grantee, 
are  not  "privileged  communicattons"  under 
a  statute  which  protects  communications 
which  pass  between  attorney  and  client  in 
the  course  of  professional  employment  Lat* 
er  V.  Haywood,  86  Pac.  494,  496,  12  Idaho, 
78. 

Husband  and  wif  • 

A  husband's  written  acknowledgment  to 
his  wife  that,  on  the  collection  of  a  note  pay- 
able to  himself  and  received  on  the  sale  of 
their  Joint  property,  he  would  owe  her  a  fix- 
ed sum,  is  not  inadihlsslble  as  a  privileged 
communication,  under  the  common  law  or 
under  Code  Va.  1904,  §  3346a,  subsec.  3,  since 
the  tule  of  privilege  does  not  apply  to  com- 
munications between  husband  and  wife  re- 
specting a  business  matter  in  which  he  acts 
as  her  agent  Lurty's  Curator  v.  Lurty,  59 
S.  E.  405,  407,  107  Va.  46a 

Xinister  or  priest 

Under  the  express  provisions  of  the  stat- 
ute, in  order  to  make  statements  to  a  minis- 
ter of  the  gospel  inadmissible,  they  must  be 
made  to  him  in  his  professional  diaracter 
and  in  the  course  of  discipline  enjoined  by 
the  rules  of  practice  of  tiie  denomination. 
Communication,  to  be  "privileged,"  must  be 
made  by  the  penitent  as  an  enjoined  religious 
discipline  and  a  confession  made  to  a  clergy- 
'man  not  in  the  course  of  such  discipline  is 
not  privileged.  State  v.  Morgan,  95  S.  W. 
402,  404,  196  Mo.  177,  7  Ann.  Cas.  107  (ciUng 
Whart  Law  of  Ev.  |  597;  Knight  v.  Lee,  80 
Ind.  208). 

Physioian  and  patient 

Information  obtained  by  a  physician  to 
enable  an  insurance  company  to  determine 
whether  a  person  examined  is  a  proper  risk 
is  not  "privileged"  by  Code  Civ.  Proc.  S 
834.  Lynch  v.  Germania  Life  Ins.  Co.,  116 
N.  Y.  S.  998,  999,  132  App.  Div.  571. 

Where  plalntilTs  leg  was  crushed  by  be- 
ing run  over  by  a  car  of  one  of  defendant's 
railroad  trains,  which  facts  were  known  and 
not  in  dispute,  a  statement  made  by  plaintiff 
to  defendant's  physician  who  came  to  treat 
his  injur^r  as  to  the  manner  in  which  his 
foot  came  to  be  caught  under  the  wheel  was 
not  a  privileged  communication  within  Civ. 
Code  Neb.  |  333  (Comp.  St  Neb.  1901,  t  5907), 
which  prohibits  a  physician  from  disclosing 
"any 'confidential  communication  properly  in- 
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trasted  to  him  In  his  professional  capacity 
and  necessary  and  proper  to  enable  him  to 
discharge  the  functions  of  his  office,**  having 
no  relation  to  the  treatment  of  the  injury* 
and  the  exclusion  of  such  statement  when 
offered  in  evidence  was  error.  Missouri  Pac, 
Ky.  Ck).  V.  Castle,  172  Fed.  841,  845,  97  G.  a 
A.  124. 

The  intent  in  enacting  the  statute  pro- 
viding that  a  physician  cannot  without  the 
consent  of  his  patient  be  examined  in  a  dvil 
action,  as  to  any  information  acquired  in  at- 
tending the  patient  which  was  necessary  to 
enable  him  to  prescribe  for  the  patient,  was 
not  that  all  information,  whether  by  com- 
munication or  otherwise,  obtained  by  phy* 
sicians  from  their  patients,  should  be  privi- 
leged, but  such  information  only  as  may  rea- 
sonably be  necessary  to  enable  the  phy^cians 
to  apply  their  full  professional  sliill  for  their 
patient's  benefit,  which  information  is  "priv- 
ileged," although  it  may  be  a  narrative  of 
the  facts  leading  to  an  accidental  injury. 
Thus,  where  one  injured  in  alighting  from 
a  street  car  stated  to  his  physician  that  he 
was  standing  on  the  lower  step,  exi)ecting  to 
get  off,  but  the  car  kept  on  going,  and  he 
got  off  and  was  thrown  to  the  ground;  .that 
he  did  not  tell  the  conductor  to  stop,  but 
thought  that  he  always  did  stop,  and  there- 
fore Jumped  off  and  fell  on  his  left  side  and 
could  not  get  home  without  assistance,  tha 
information  was  not  necessary  to  enable  the 
physician  to  treat  the  injury  and  was  not  a 
''privileged  communication."  But  where  phy- 
sicians also  made  a  physical  examination  of 
his  person  to  enable  them  to  treat  his  in- 
Jury,  the  information  obtained  thereby  was 
a  ''privileged  communication.'*  Mausen  v. 
Utah  L.  ft  Ry.  Co.,  105  Pac.  799,  801,  803,  86 
Utah,  528. 

Witness 

Statements  by  a  passenger  injured  in 
alighting  from  a  street  car,  on  the  day  of 
the  injury,  to  her  physician,  as  to  how  the  in- 
juries occurred,  in  the  presence  of  her  daugh- 
ter and  another,  were  in  the  nature  of  "priv- 
ileged communications"  within  a  statute  de- 
claring that  physicians,  as  to  matter  com- 
municated to  them  as  such,  by  patients  in  the 
course  of  their  professional  business,  shall 
not  be  competent  witnesses,  and  she  was  not 
obliged  to  testify  thereto  on  cross-examina- 
tion. And  though  the  persons  present  were 
competent  to  testify  to  such  statements,  the 
physician  could  not  do  so  without  the  pa- 
tient's consent  Indiana  Union  Traction  Co. 
V.  Thomas,  88  N.  E.  356,  859,  44  Ind.  App. 
468  (citing  Post  v.  State  ex  rel.  Hill,  42  N.  E. 
1120,  14  Ind.  App.  462;  atizens'  St  R.  Co. 
▼.  Shepard,  65  N.  B.  765,  30  Ind.  App.  193; 
George  v.  Hurst,  68  N.  E.  1031,  81  Ind.  App. 
660;  Penn  Mut  Life  Ins.  Co.  ▼.  Wiler,  100 
Ind.  92,  50  Am.  Rep.  769;  Masons'  Union 
Life  Ins.  Ass*n  v.  Brockman,  59  N.  E.  401, 
26  Ind.  App.  182;   Springer  v.  Byram,  30  M. 


B.  861,  187  Ind.  15,  23  L.  B.  A.  244,  45  AflRL 
St  Rep.  159). 

PBIVHJSOED     COMmmXCATIOH     Om 
JAhmi  amd  Blaader) 

A  "privileged  communication**  Is  one  hi 
which  the  words  are  not  defamatory.  Clevs* 
land  Leader  Printing  Co.  v.  Nethersole,  95 
N.  E.  785,  789,  84  Ohio  St  118,  Ann.  Gas. 
1912B,  978. 

A  ''privileged  communication**  is  one 
fairly  made  by  a  person  in  the  discharge  of 
some  private  or  public  duty,  legal  or  moral, 
or  In  the  conduct  of  his  own  affairs,  in  mat- 
ters where  his  interest  is  concerned.  Ash- 
croft  V.  Hammond,  90  N.  E.  1117,  1119,  197 
N.  T.  488. 

A  libelous  coDununication  is  regarded  as 
"privileged**  if  made  bona  fide  upon  any  sub- 
ject-matter in  which  the  party  communicat- 
ing has  an  interest  or  in  reference  to  which 
he  has  a  duty  if  made  to  a  person  having  a 
corresponding  interest  or  duty,  although  it 
contains  criminating  matter  which  without 
this  privilege  would  be  slanderous  and  ac- 
tionable; and  this  though  the  duty  be  not  a 
legal  one  but  only  a  moral  or  social  duty 
of  imperfect  obligation.  Overton  v.  White» 
93  S.  W.  363,  372,  117  Mo.  App.  576  (QaoUng 
and  adopting  definition  in  Byam  ▼.  ColUna, 
19  N.  E.  75,  111  N.  Y.  143,  2  L.  R.  A.  129,  7 
Am.  St  Rep.  726). 

To  give  words  a  privileged  character, 
they  must  be  spoken  in  discharge  of  some 
public  or  private  duty  with  that  end  in  view, 
or  in  conduct  of  some  matter  involving  the 
speaker's  own  interest  and  for  its  protection, 
and  they  must  be  proper  In  that  connection 
and  be  uttered  in  good  faith.  In  the  honest 
k>elief  that  they  were  true.  Burch  v.  Ber> 
nard,  120  N.  W.  33,  34, 107  Minn.  210. 

A  libelous  cooununication  is  regarded  as 
privileged,  if  made  bona  fide,  upon  any  anh- 
ject-matter  in  which  the  party  communicat- 
ing has  an  interest,  or  in  reference  to  which 
he  has  a  duty,  if  made  to  a  person  having 
a  corresponding  interest  or  duty,  although  it 
contains  incriminating  matter  which,  witii- 
out  this  privilege,  would  be  slanderous  and 
actionable;  and  this,  diough  the  duty  be  not 
a  legal  one,  but  only  a  moral  or  social  duty 
of  imperfect  obligation.  Kersting  ▼.  White, 
80  S.  W.  730,  734,  107  Mo.  App.  265  (citing 
Byam  v.  CoUins,  19  N.  B.  75,  111  N.  Y.  143,  2 
L.  R  A.  129,  7  Am.  St  R^>.  726) ;  Oveitoa 
V.  White,  93  S.  W.  363,  372,  117  Mo.  App. 
576  (quoting  and  adopting  definition  in  Byam 
V.  Collins,  19  N.  E.  75,  111  N.  Y.  143,  2  L.  B. 
A.  129,  7  Am.  St  Rep.  726). 

In  Hiz  V.  SUte  (Tex.)  20  8.  W.  650^  the 
definition  of  a  "privileged  conununicatiQn'* 
from  Ormsby  v.  Douglas,  87  N.  Y.  477,  Is 
quoted  approvingly  as  follows:  "The  role  Is 
well  settled  that  a  communication  which 
would  otherwise  be  slanderous  and  actlona- 
ble  is  privileged  if  made  in  good  fUth  upon 
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n  matter  Inyolving  an  interest  or  duty  of 
the  party  making  it,  though  such  duty  be  not 
strictly  legal,  but  an  imperfect  obligation  to 
a  person  having  a  corresponding  interest  or 
duty."  Stayton  v.  State,  78  S.  W.  1071,  46 
Tex.  Cr.  R.  205, 106  Am.  St  Rep.  98a 

An  alleged  libel  is  a  ''privileged  com- 
munication'' if  made  on  proper  occasion, 
through  proper  motives,  on  reasonable  cause, 
and  in  the  proper  manner.  The  Immunity 
of  a  privileged  communication  is  an  excep- 
tion to  the  general  rule  that  nothing  short 
of  proof  of  the  truth  is  a  defense  to  libel. 
Mulderig  v.  Wilkes  Barre  Times,  64  AtL  636, 
687,  215  Pa.  470, 114  Am.  St  Rep.  967. 

In  determintDg  whether  a  commnnication 
is  privileged,  the  court  must  consider  the  ex- 
igencies of  the  situation  of  the  party  making 
the  communication  as  to  whether  they  war- 
ranted the  charges  made  for  the  protection 
of  tlie  interest  such  party  had  under  his  con- 
trol, or  whether  the  language,  under  the  dr- 
cumstances,  was  warranted  or  was  of  such 
a  nature  and  diaracter  as  to  indicate  an 
abuse  of  privilege.  Holmes  v.  Royal  Frater- 
nal Union,  121  S.  W.  100,  106,  222  Mo.  566, 
26  L.  R.  A.  (N.  S.)  1080. 

Statements  in  response  to  inquiries  as 
to  anotlier  person,  when  the  inquirer  is  one 
naturally  interested  in  such  person's  welfare, 
are  privileged  under  Civ.  Code  1910,  i  4436, 
par.  2,  declaring  statements  made  in  the  per- 
formance of  a  private  duty  either  legal  or 
moral  privileged  communications.  Whitley* 
V.  Newman,  70  S.  B.  686,  687,  9  Ga.  App.  89. 

Wliere  one  to  whom  an  inquiry  is  ad- 
dressed regarding  another  communicates 
bona  fide  without  malice  to  the  inquirer 
facts  regarding  the  one  inquired  about,  the 
communication  is  "privileged";  and  hence 
one  is  Justified  in  giving  in  good  faith  his 
opinion  of  the  integrity  and  standing  of  a 
tradesman  in  response  to  an  inquiry  concern- 
ing him.  Melcher  v.  Beeler,  110  Pac.  181, 
184,  48  Colo.  233,  139  Am.  St  Rep.  273. 

Where  an  employer  is  requested  by  the 
father  of  a  discharged  employ^,  who,  though 
of  age,  is  living  with  her  father  as  a  member 
of  his  family  and  under  his  care  and  pro- 
tection, to  state  the  reason  why  his  daughter 
was  discharged,  the  reply  of  the  employer 
would  be  "privileged";  but  If  the  employer 
voluntarily  states  to  the  father  the  reason 
why  the  discharge  was  made,  the  statement 
would  not  be  "privileged."  Rosenbaum  v. 
Roche,  101  S.  W.  1164,  1165,  46  Tex.  Olv. 
App.  237. 

One  may  publish  by  speech  or  writing 
whatever  he  honestly  believes  is  essential  to 
the  protection  of  his  own  rights  or  those  of 
another,  provided  the  publication  be  not  un- 
necessarily made  to  others  than  to  those 
whom  the  publisher  honestly  believes  are 
concerned  in  the  subject-matter  of  the  pub- 
licatioiL    The  statement  must  be  no  broader 


and  the  publication  no  wider  than  the  in- 
terest to  be  subserved  demands.  Care  must 
be  taken  not  only  to  keep  the  statement 
within  proper  limits  as  to  its  subject-matter, 
but  also  that  it  be  not  made  to  those  who  are 
wholly  without  interest  in  the  matter.  To 
make  the  defense  of  "privilege"  complete  in 
an  action  of  slander  or  libel,  good  faith,  and 
interest  to  be  upheld,  a  statement  properly 
limited  in  its  scope,  a  proper  occasion,  and 
publication  to  proper  persons  must  all  ap- 
pear. The  absence  of  any  one  or  more  of 
these  constituent  elements  will,  as  a  general 
rule,  prevent  the  party  from  relying  on  the 
privilege.  When  a  railway  company  discbarg- 
es a  conductor,  and  it  comes  to  its  knowledge 
that  there  are  still  in  his  possession  tickets 
of  the  company  which  were  delivered  to  him 
while  in  its  employment  which  he  at  that 
time  had  a  right  to  sell,  and  which  he  re- 
fuses or  fails  to  surrender,  the  company  has 
a  right  lu  order  to  protect  its  own  interest 
to  take  such  precautions  as  are  reasonably 
necessary  to  prevent  the  use  of  the  tickets 
by  persons  not  entitled  to  use  them.  Shet- 
tAll  V.  Central  of  Georgia  Ry.  Ca,  61  8.  B. 
646,  648^  123  Ga.  589. 


See  Conditionally  Privileged;  Qnalifled- 
ly  Privileged ;  Qualified  Privilege. 

PrlYileged  communications  fall  into  two 
classes,  those  absolutely  privileged,  such  as 
the  opinions  of  Judges,  and  others  qualllledly 
privileged,  such  as  publications  made  to  pro- 
tect the  rights  of  the  one  publishing.  Allen 
v.  Earnest  (Tex.)  145  S.  W.  1101,  1104. 

"Privileged  communications''  are  of  four 
classes,  to  wit  where  the  publisher  of  the 
slander  acted  in  the  bona  fide  discharge  of  a 
public  or  private,  legal  or  moral,  duty,  or  in 
the  prosecution  of  his  own  interests;  sec- 
ond, statements  by  an  employer  with  ref- 
erence to  the  character  of  a  servant  who  has 
been  in  his  employment;  third,  words  used 
in  the  course  of  a  legal  or  Judicial  proceed- 
ing; and,  fourth,  publications  duly  made  In 
the  course  of  parliamentary  proceedings. 
Williams  Printing  Co.  ▼.  Saunders,  73  S.  E. 
472,  476,  113  Va.  156,  Ann.  Cas.  1913E,  693. 

The  "privileged  communications,''  recog- 
nized in  the  law  of  slander  and  libel  as 
freeing  the  speaker  or  writer  from  liability, 
are  of  two  classes:  The  one  where  the  priv- 
ilege is  absolute,  and  the  other  where  the 
privilege  is  conditionaL  "The  characteristic 
feature  of  absolute,  as  distinguished  from 
conditional,  privilege,  is  that  in  the  former 
the  question  of  malice  is  not  open.  All  in- 
quiry into  good  faith  is  closed."  Wilson  v. 
Sullivan,  7  S.  B.  276,  81  Ga.  243.  In  every 
case  of  conditional  privilege,  if  the  privilege 
is  used  merely  as  a  cloak  for  venting  private 
malice,  and  not  bona  fide  in  promotion  of 
the  object  for  which  the  privilege  is  granted, 
the  party  defamed  has  a  right  of  action. 
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Atlanta  News  Pub.  Co.  v.  Medlock,  51  S.  H. 
756,  759,  123  Ga.  714,  3  L.  R.  A.  (N.  S.)  1139. 

Tbe  proceedings  of  legislative  bodies,  of 
courts,  and  of  military  and  naval  tribunals 
are  "privileged."  In  these  cases  the  priv- 
ilege Is  said  to  be  absolute.  The  second 
class  of  privileged  publications  or  communi- 
cations Is  said  to  be  conditionally  privileged 
from  the  fact  that  the  privilege  depends  upon 
the  good  faith  of  the  party  making  the  de- 
famatory publication.  Cases  of  conditional 
or  qualified  privilege  may  be  divided  into 
three  general  classes,  viz.:  (1)  Fair  reports 
of  the  proceedings  of  courts  and  legislative 
bodies;  (2)  where  the  defendant,  in  good 
faith,  in  the  performance  of  a  duty,  makes  a 
communication  to  another  to  whom  he  owes 
the  duty ;  (3)  where  one  who  has  an  interest 
in  the  subject  niiakes  a  communication  relat- 
ing thereto  to  another  having  a  correspond- 
ing interest.  Publication  in  a  newspaper  of 
remarks  made,  at  a  meeting  of  a  city  coun- 
cil, by  the  city's  representative  in  the  state 
assembly,  purporting  to  give  information  as 
to  the  conduct  of  the  representative  of  the 
city  in  the  state  senate  with  reference  to 
passage  of  city  charter  amendments,  is  not 
''privileged,*'  tJiough  the  newspaper  be  the 
official  paper  of  the  city,  the  article  being 
a  mere  voluntary  unofficial  report,  published 
as  a  matter  of  news,  especially  where  the 
paper  circulated  outside  the  city  and  the 
senator's  district.  Buckstaff  v.  Hicks,  68  N. 
W.  403,  404,  94  Wis.  S4,  59  Am.  St  Rep. 
853. 

"Privileged  communications"  are  either 
absolutely  privileged  so  that  no  action  will 
lie,  though  It  bei  averred  that  the  injurious 
publication  was  both  false  and  maUclous,  or 
are  privileged  to  the  extent  that  the  cir- 
cumstances are  held  to  preclude  any  pre- 
sumption of  malice,  but  leaves  the  party  re- 
sponsible if  both  falsehood  and  malice  are 
affirmatively  shown.  Speaking  generally,  ab- 
solutely privileged  communications  are  con- 
fined to  legislative  proceedings.  Judicial  pro- 
ceedings In  the  established  courts  of  Justice, 
acts  of  state,  and  acts  done  in  the  exercise 
of  military  and  naval  authority.  All  other 
privileged  communications  are  only  condi- 
tionally privileged.  Anything  that  an  officer 
says  in  a  report  to  his  superior  in  the  dis- 
charge of  his  duty  is  privileged  unless  plain- 
tiff both  avers  and  proves  that  the  words 
were  used  maliciously  and  without  reason- 
able or  probable  cause  on  the  part  of  the 
officer  to  believe  them  true.  Ranson  r.  West, 
101  S.  W.  885,  886,  125  Ky.  457  (quoting 
Cooley,  Torts  [3d  Ed.]  425;  Townsh.  Sland. 
&  L.  i  209). 

When  one  undertakes  to  find  a  definition 
of  "privilege,  or  conditional  privilege,"  it  is 
very  difficult  to  find  one  that  is  satisfactory. 
The  reconciliation  of  the  two  classes  of  cases 
— those  in  which  modye  is  material  and  those 
in  which  motive  isiot  material — is  to  be 
sought  in  an  extension  of  the  concept  of 


privilege,  as  understood  in  the  law  of  libel, 
or  in  a  coherent  application  of  the  Idea  of 
Justification  or  excuse.  The.  conception  of 
privilege  in  the  law  of  defamation  is  that  an 
individual  may  with  immunity  commit  an  act 
which  is  a  legal  wrong,  and  but  for  his  priv- 
ilege would  afford  a  good  cause  of  action 
against  him;  all  that  is  required.  In  order 
to  raise  the  privilege  and  entitle  him  to  pro- 
tection, being  that  he  shall  act  honestly  in 
the  discharge  of  some  duty  which  the  law 
recognizes,  and  shall  not  be  prompted  by  a 
desire  to  injure  the  person  who  is  affected 
by  his  act  United  States  v.  Smith,  173  Fed. 
227,  228. 

Inf erenee  of  mmliee 

A  privileged  communication  Is  one  made 
under  such  an  occasion  as  rebuts  the  infer- 
ence arising  prima  fade  from  a  statemoit 
therein  prejudicial  to  the  character  of  an- 
other, and  the  latter  nrast  prove  the  exist- 
ence of  express  malice.  Holmes  ▼.  Roytl 
Fraternal  Union,  121  S.  W.  100,  106,  222  Mo. 
556,  26  L.  R.  A.  (N.  S.)  1080. 

"The  meaning  in  law  of  a  'privileged 
communication'  is  that  it  is  made  on  such  an 
occasion  as  rebuts  the  prima  facie  inference 
of  malice  arising  from  the  publication  of 
matter  prejudicial  to  the  character  of  the 
plaintiff,  and  throws  upon  him  the  onus  of 
proving  malice  in  fact,  but  not  of  proving  it 
by  extrinsic  evidence  only.  He  has  still  a 
right  to  require  that  the  alleged  libel  itself 
shall  be  submitted  to  the  Jury,  that  they 
might  Judge  whether  there  is  any  evidence  of 
malice  on  the  face  of  It  Konkle  v.  Haven. 
103  N.  W.  850,  852,  140  Mich.  472  (dtlns 
Bacon  ▼.  Michigan  Cent  R.  Co.,  33  N.  W. 
181,  66  Mich.  166). 

A  "privileged  communication"  means 
nothing  more  than  that  the  occasion  of  mak- 
ing it  rebuts  the  prima  fade  inference  of 
malice  arising  from  the  publication  of  mat- 
ter prejudicial  to  the  character  of  the  plain- 
tiff, and  throws  upon  him  the  onus  of  prov- 
ing malice  in  fact,  but  not  of  proving  it  by 
extrinsic  evidence  only.  He  has  still  a  right 
to  require  that  the  alleged  Ubel  itself  shall 
be  submitted  to  the  Jury,  that  they  may 
Judge  whether  there  is  evidence  of  malice  on 
the  face  of  it  Where  plaintiff  had  resigned 
his  position,  and  his  resignation  had  been 
accepted,  and  his  employment  terminated, 
several  days  before  the  writing  of  the  letter 
which  purported  to  discharge  him,  a  oom- 
municatlon  to  defendant's  agent,  reciting  that 
plaintiff  had  been  discharged  from  his  em- 
ployment for  cause,  that  defendant  would 
not  again  give  him  a  position  under  any  cir- 
cumstances, and  ttist  he  was  "a  dirty  dog 
and  a  traitor,"  known  by  the  writer  to  be 
false,  and  intended  to  prevent  plalntiirs  suc- 
cess in  his  endeavor  to  go  into  bustneas  for 
himself,  was  not  privileged.  National  Cash 
Register  Co.  v.  Sailing,  173  Fed.  22,  28,  97 
C.  C.  A.  334  (quoting  and  adopting  dellnltloii 
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In  White  V.  Nicholls,  3  How.  [44  U.  S.]  287, 
11  L.  Ed.  591). 

"A  'privileged  communication'  is  a  com- 
mnnication  made  on  such  an  occasion  as  re- 
buts the  prima  fade  inference  of  malice  aris- 
ing from  the  publication  of  matter  prejudi- 
cial to  the  character  of  the  plaintiff,  and 
throws  upon  him  the  onus  of  proving  malice 
in  fact,  but  not  of  proving  it  by  extrinsic  evi- 
dence only.  He  has  still  a  right  to  require 
that  the  alleged  libel  itself  shall  be  sub- 
mitted to  the  jury,  that  they  may  Judge 
whether  there  is  evidence  of  malice  on  the 
face  of  it."  An  insurance  agent  is  not  such 
a  public  character  that  the  plea  of  privilege 
is  available  in  an  action  for  libel  of  him. 
The  defense  of  privilege  is  not  available  to 
a  libel  published  in  a  newspaper,  where  it 
would  not  be  available  were  it  published 
otherwise.  Morse  v.  Times-Republican  Print- 
ing Co.,  100  N.  W.  867,  872,  124  Iowa,  707. 

"The  proper  meaning  of  a  'privileged 
communication'  is  said  to  be  this:  That  the 
occasion  on  which  it  was  made  rebuts  the 
inference  arising,  prima  facie,  from  a  state- 
ment prejudicial  to  the  character  of  the 
plaintiff,  and  puts  it  upon  him  to  prove  that 
there  was  malice  in  fact,  and  that  the  de- 
fendant was  actuated  by  motives  of  personal 
spite  or  ill  will,  independent  of  the  circum- 
stances in  which  the  oommnnication  was 
made"  (quoting  and  adopting  Klinck  v.  Colby, 
46  N.  Y.  427,  7  Am.  Rep.  360).  "A  *privUeg- 
ed  communication'  is  an  exception  to  the  rule 
that  eTery  defamatory  publication  implies 
malice.  A  qualified  privilege  is  extended  to 
a  communication  made  in  good  faith  upon 
any  subject-matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference 
to  which  he  has  a  duty,  either  legal,  moral, 
or  social.  If  made  to  a  person  having  a  corres- 
ponding Interest  or  duty,  and  the  burden  of 
proving  the  existence  of  malice  is  cast  upon 
the  person  claiming  to  have  been  defamed" 
(quoting  and  adopting  Newell,  Sland.  ft  L.). 
A  communication  between  officers  of  a  corpo- 
ration on  the  subject  of  the  conduct  of  one 
of  its  servants  is  "privileged."  Denver  Pub- 
lic Warehouse  (3o.  v.  HoUoway,  83  Paa  181, 
133,  34  Colo.  432,  8  Ia  R.  A.  (N.  S.)  696,  114 
Am.  Bt.  Rep.  171,  7  Ann.  Cas.  840. 

Civ.  Code,  S  47,  defines  a  ''privileged 
communication"  as  one  without  malice,  to  a 
person  interested  therein,  by  one  who  is  also 
interested;  one  who  stands  in  such  relation 
to  the  person  interested  as  to  afford  a  rea- 
sonable ground  for  supposing  the  motive  in- 
nocent, or  who  is  requested  by  the  person  in- 
terested to  give  the  information;  and  sec- 
tion 48  declares  that  the  "malice"  so  referred 
to  is  not  inferred  from  the  communication 
or  publication.  Held,  that  "malice"  as  used 
in  section  47  meant  malice  in  fact,  or  a  li- 
bel published  with  an  actual,  malicious  in- 
tent. Davis  T.  Hearst,  116  Pac  630,  540, 
160  CaL  143. 


Partioiilar  kinds  of  oases 

A  newspaper  publication,  to  be  ''privi- 
leged" as  a  publication  of  Judicial  proceed- 
ings, must  be  fair;  that  is,  Just,  impartial 
as  to  the  party  complaining,  and  reasonably 
correct  Jones  v.  Pulitzer  Co.,  144  S.  W. 
441,  445,  240  Mo.  200. 

The  rule  that  a  fair  account  oSf  the  whole 
proceedings  in  a  court  or  before  a  public 
magistrate,  sitting  publicly,  is  a  privileged 
communication,  whether  the  proceedings  are 
on  a  trial  or  on  a  preliminary  and  ex  parte 
hearing,  implies  that  there  must  be  a  hear- 
ing of  some  kind,  and,  in  order  that  the  ex 
parte  nature  of  the  proceedings  may  not  de- 
stroy the  privilege,  there  must  be  at  least 
so  much  of  a  public  investigation  as  is  im- 
plied in  a  submission  to  the  Judicial  mind 
with  a  view  to  Judicial  action.  Brown  t. 
Globe  Printing  Co.,  112  S.  W.  462,  482,  213 
Mo.  611,  127  Am.  St  Rep.  627. 

Samo— Judicial  proooodiags 

Under  Civ.  Code  |  47,  providing  that  a 
"privileged  communication"  is  one  made  in 
any  legislative  or  Judicial  proceeding,  but 
irrelevant  or  immaterial  matter  voluntarily 
or  maliciously  published  in  the  course  of 
Judicial  proceedings  is  not  privileged,  a  dis- 
trict attorney  conducting  a  criminal  case  in 
a  Justice's  court  is  not  "privileged"  to  charge 
opposing  counsel  with  perjury  or  suborna- 
tion of  perjury.  Carpenter  v.  Ashley,  83  Pac. 
444,  445,  148  Cal.  422,  7  Ann.  Cas.  601. 

Civ.  Code,  S  45,  defines  libel  as  a  false 
and  unprivileged  communication  exposing  a 
person  to  hatred,  contempt,  ridicule,  or  oblo- 
quy, or  which  causes  him  to  be  shunned  and 
avoided,  or  which  has  a  tendency  to  injure 
him  in  his  occupation.  Section  47  enumer- 
ates as  a  privileged  publication  one  made  in 
any  legislative  or  Judicial  proceeding,  or  in 
any  other  official  proceeding  authorized  by 
law.  Held  that,  where  minority  stockholders 
in  a  corporation  sued  plaintiff  as  its  presi- 
dent for  alleged  illegal  management,  an  alle- 
gation in  the  complaint  that  plaintiff  was 
guilty  of  misappropriation  and  embezzlement 
of  the  corporation's  funds  was  relevant  to  the 
inquiry,  and  was  therefore  privileged,  even 
if  section  47  be  construed  as  only  making 
such  allegations  in  a  Judicial  proceeding 
privileged  as  are  relevant  to  the  inquiry. 
Gosewisch  v.  Doran,  119  Pac.  656,  657,  161 
CaL  511,  Ann.  Cas.  1913D,  442. 


Saoio— Pablio  oll&oial  proooodiaK 

There  is  no  practical  difference  in  the 
meaning  of  "public  official  proceedings"  and 
"proceedings  authorized  by  law"  as  applied 
to  privileged  communications,  and  an  inves- 
tigation by  a  Senate  committee  of  charges 
against  one,  appointed  to  office  by  the  Presi- 
dent and  whose  appointment  has  been  sent 
to  the  Senate  for  confirmation,  falls  within 
the  meaning  of  the  latter  term  as  used  in 
Wilson's  Rev.  &  Ann.  St  1903,  {  2239.    Tuohy 


PRIVILEGED  OCCASION 


1214      FRIVILEaES  AND  IMMUNITIBS 


V.  Halsel],  128  Pac  126,  127,  35  OkL  61,  43  L. 
E.  A.  (N.  S.)  323. 

PRItlXEGCD  OCCASION 

A  "privileged  occasion"  in  tbe  law  of 
libel  is  one  on  which  a  privileged  person  is 
entitled  to  do  something  which  no  one  not 
within  the  privilege  is  entitled  to  do  on  that 
occasion.  In  the  case  of  absolutely  "privi- 
leged occasion,"  the  weight  of  authority 
seems  to  hold  that  it  is  immaterial  whether 
the  person  making  the  libelous  statement 
was  actuated  by  malice  or  not,  though  there 
Is  a  respectable  line  of  authority  which  holds 
to  the  view  that  proof  of  express  malice  in 
making  a  libelous  statement  will  render  the 
publisher  liable.  Ferdon  ▼.  Dickens,  49 
South.  888,  894,  161  Ala.  181. 

Occasions  when  for  the  public  good  and 
in  the  interests  of  society  one  is  freed  from 
liability  that  would  otherwise  be  imposed 
upon  him  by  reason  of  the  publication  of  de- 
famatory matter  are  "privileged  occasions." 
A  witness  while  testif!ylng  under  oath  in  a 
court  of  Justice  is  not  subject  to  prosecution 
for  slander  for  any  statement  that  he  may 
make  upon  the  subject  under  consideration. 
Whether  words  otherwise  actionable  as  de- 
famatory are  privileged  is  a  question  of  law 
for  the  decision  of  the  court,  depending  upon 
the  circumstances  of  their  utterance  or  pub- 
lication. Sebree  v.  Thompson,  103  8.  W. 
374,  375,  126  Ky.  223,  11 VL.  R.  A.  (N.  S.)  723, 
15  Ann.  Gas.  770. 

PBIVII.EGED  PUBLICATION 

Under  section  47,  Civ.  Code,  a  "privi- 
leged publication"  is  one  made  in  a  communi- 
cation, without  malice,  to  a  person  Interest- 
ed therein,  by  one  who  is  also  interested,  or 
by  one  who  stands  in  such  relation  to  the 
person  interested  as  to  afford  a  reasonable 
ground  for  supposing  the  motive  of  the  com- 
munication innocent,  or  who  is  requested  by 
the  party  interested  to  give  the  information. 
Publication  of  a  false  criminal  charge  con- 
cerning a  candidate  for  public  office  by  a 
member  of  the  community  is  not  privileged. 
Dauphiny  v.  Buhne,  96  Pac.  880,  882, 153  Oal. 
757,  126  Am.  St  Rep.  136. 

St  1898,  {  4256a,  providing  that  the  pub- 
lisher of  a  newspaper  shall  not  be  liable  for 
the  publication  of  a  true  "report  of  any  Judi- 
cial, legislative,  or  other  public  official  pro- 
ceeding," enacted  after  a  decision  of  the  Su- 
preme Court  denying  any  privilege  to  reports 
of  city  council  proceedings,  does  not  change 
the  common  law  defining  the  privilege  of 
publications  of  Judicial  proceedings,  and  the 
publication  of  a  pleading  to  which  no  Judl- 
<dal  action  has  been  invited  is  not  privileged, 
though  the  words  ^'Judicial  proceedings"  may 
be  used  to  include  everything  involved  in  a 
civil  action,  including  the  service  and  filing 
of  a  pleading,  since  the  words  are  used  only 
in  their  common-law  significance  relating  to 
Ubel.  Ilsley  v.  Sentinel  Co.,  113  N.  W.  425, 
426^  133  Wis.  20,  126  Am.  St  Hep.  92a 


PBIVUfGES  AND  FAdLITIES 

Granted  by  earrier 

The  furnishing  of  lumber  for  bulkheads 
for  a  grain  car  was  not  the  furnishing  of 
"privileges  or  facilities"  within  Interstate 
Commerce  Act  Feb.  4,  1887,  c.  104,  |  «» 
24  Stat  380  (U.  S.  Comp.  St  1901,  p.  S15© 
as  amended  by  Act  June  29,  1906,  c.  359U  I 
2,  34  Stat.  586  (U.  S.  Comp.  St  Supp.  1909.  p. 
1153),  requiring  the  schedules  filed  by  a  car- 
rier with  the  Interstate  Commerce  Commis- 
sion to  state  the  privileges  and  facilities 
granted  or  allowed  by  the  carrier,  and  tbe 
fact  that  a  carrier's  printed  schedule  did  not 
show  that  bulkheads  were  furnished  in  graia 
cars  would  not  prevent  a  shipper,  who  fur- 
nished material  for  constructing  bulkheads 
in  cars  furnished  him  for  shipping  ^raln,  la 
order  to  make  the  cars  available  for  use, 
from  recovering  the  expense  of  such  bulk- 
heads from  the  carrier;  the  carrier  being 
under  a  common-law  obligation  to  pay  such 
expense.  Loomis  r.  Lehigh  Valley  B.  Co, 
132  N.  Y.  Supp.  138,  141,  147  App.  Dtr.  195. 

PBIVHiEGES  AND  IMMUlliTJLIfS 

See,  also  Special  Privilege;  Special  Pitv- 
ilege  or  Immunity. 

'The  'privileges  and  immunltiea  of  citi- 
zens of  the  several  states*  are  those  privi- 
leges and  immunities  which  are,  in  their  na- 
ture, fundamental;  which  belong,  of  xig^t 
to  the  citizens  of  all  free  governments ;  and 
which  have,  at  all  times,  been  enjoyed  by 
citizens  of  the  several  states  which  compose 
this  union,  from  the  time  of  their  becoming 
frect  independent,  and  sovereign.  They  may 
be  all  comprehended  under  the  following 
general  heads:  Protection  by  the  government 
the  enjoyment  of  life  and  liberty,  with  the 
right  to  acquire  and  possess  property  of 
every  kind,  and  to  pursue  and  obtain  happi- 
ness and  safety,  subject,  nevertheless,  to 
such  restraints  as  the  government  may  pre- 
scribe for  the  general  good  of  the  whole."* 
Brawner  v.  Irvin,  169  Fed.  964,  967  (quot- 
ing and  adopting  definition  in  Corfield  v. 
Coryell,  4  Wash,  a  C.  371,  380,  6  FM.  Caa. 
546;  quoted  in  Slaughter-House  Cases,  16 
WalL  [83  U.  S.]  36,  21  L.  Ed.  394,  and  In 
Hodges  V.  United  States,  27  Sup.  Ct  6^  208 
U.  S.  1,  51  L.  Ed.  65) ;  Shaw  v.  City  CouncU 
of  MarshaUtown,  104  N.  W.  1121,  1123,  131 
Iowa,  128,  10  U  R.  A.  (N.  S.)  825,  9  Ann.  Caa. 
1039  (citing  and  adopting  definition  in  Cor- 
field ▼.  Coryell,  4  Wash.  C.  C.  871,  6  Fed.  Gs& 
546). 

The  fourteenth  and  fifteenth  amendmenti 
to  the  federal  Constitution  operate  <m  state 
action  only,  and  the  privilege  and  immunity 
clause  applies  to  privileges  and  immnnitlei 
arising  out  of  the  nature  and  essential  char- 
acter of  the  federal  Government,  and  granted 
or  secured  by  the  Constitution,  and  tbe  pnh 
vision  is  satisfied  if  all  persona  similarlj  sit- 
uated are  treated  alike  in  privileges  eoatu- 
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red  or  liabilities  imposed;  tbe  words  'Im- 
munity" and  ''privilege"  referring  to  a  right 
conferred  peculiar  to  some  individual  or  body, 
or  an  affirmative  act  of  selection  of  special 
subjects  of  favors  not  enjoyed  by  citizens  In 
general  nnder  the  federal  Ck>nstitution  or 
laws.  Hammer  v.  State,  89  N.  E.  850,  851, 
173  Ind.  190,  24  L.  R.  A.  (N.  S.)  795,  140  Am. 
St  R^.  248,  21  Ann.  Cas.  1034. 

The  "privileges  and  immunities"  re- 
ferred to,  in  Const.  Ind.  art.  1,  {  23,  prohibit- 
ing any  law  granting  privileges  or  immuni- 
ties to  one  class  of  persons  which  upon  the 
same  terms  are  not  open  to  all  citizens,  and 
Const.  U.  S.  Amend.  14,  {  1,  prohibiting  the 
abridgment  of  the  privileges  and  immunities 
of  citizens  of  the  United  States,  are  general 
abstract  personal  rights,  in  their  nature  fun- 
damental and  pertain  to  all  citizens  in  free 
governments,  and  which  they  are  entitled  to 
enjoy  throughout  the  several  states  as  well 
as  in  the  state  of  residence,  such  as  free- 
dom of  travel,  pursuit  of  any  lawful  voca- 
tion or  of  pleasure,  enjoyment  of  life  and  lib- 
erty, acquisition  of  property,  the  right  to 
control  it  In  security  and  peace,  and  the  right 
to  resort  to  the  courts  for  its  protection  with- 
out restriction  other  than  those  usually  af- 
fecting all  persons.  Strange  v.  Board  of 
Com'rs  of  Grant  County,  91  N.  E.  242,  173 
Ind.  640;    Id.,  91  N.  B.  506. 

"Privileges  and  immunities"  of  a  citizen 
within  the  guarantees  of  Const  U.  S.  Amend. 
14,  involve  the  right  not  only  to  be  free  from 
physical  restraint,  but  the  right  to  follow 
any  lawful  business  or  avocation  in  life 
and  to  make  all  proper  contracts  in  further- 
ance thereof.  Ex  parte  Hollman,  60  S.  E. 
19,  30,  79  S.  a  9,  21  L.  B.  A.  (N.  S.)  242,  14 
Ann.  Gas.  1105. 

The  due  process  clause  of  the  fifth 
amendment  of  the  Constitution  applies  only 
to  privileges  and  immunities  arising  out  of 
the  natural  character  of  the  national  govern- 
ment, or  those  specifically  granted  to  all  citi- 
zens and  persons  by  the  Constitution  of  the 
United  States,  and  those  fundamental  rights 
which  are  Inherent  to  all  are  privileges  and 
immunities  of  state  citizenship  only  and  not 
within  the  protection  of  the  fifth  amendment 
Watson  V.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  169 
Fed.  942,  946. 

The  words  "privilege  and  immunity,"  as 
used  in  the  Illinois  Constitution,  providing 
that  the  General  Assembly  shall  not  pass 
any  special  law  granting  any  special  or  ex- 
clusive privilege,  immunity,  or  franchise 
whatever.  Include  all  the  rights  which  the 
state  government  was  created  to  establish 
and  every  right  which  can  be  conferred  or 
granted  by  any  law  of  the  state,  and  by  that 
provision  of  the  Constitution  a  guaranty  is 
given  that  all  valid  enactments  of  the  Legis- 
lature shall  operate  uniformly  on  persons 
and  property,  and  all  citizens  are  assured  the 
equal  protection  of  the  laws  of  the  state. 
Jones  Y,  Chicago,  R.  L  &  P.  R.  Co.,  88  N. 


E.  215,  216,  231  lU.  802,  121  Am.  St  Bep. 
313. 

Aetion  by  states 

The  "privileges  and  immunities"  protect- 
ed by  Const.  U.  S.  Amend.  14,  |  1,  are  only 
those  arising  under  the  federal  Constitution, 
and  not  under  the  state  Constitution  or  laws. 
People  ex  rel.  Lasher  v.  City  of  New  York, 
118  N.  Y.  Supp.  742,  744,  134  App.  Div.  75. 

The  rights,  privileges,  and  immunities 
which  the  fourteenth  constitutional  amend- 
ment and  Rev.  St  §  1979,  for  its  enforcement 
were  designed  to  protect,  are  such  as  belong 
to  citizens  of  the  United  States  as  such,  and 
not  as  citizens  of  a  state.  Code  Civ.  Proc. 
Cal.  i  1747,  which  authorizes  proceedings  for 
the  appointment  of  guardians  for  the  persons 
and  estates  of  minor  children  having  no 
guardians  by  will  or  deed,  is  a  lawful  exer- 
cise of  the  state's  power;  and  proceedings 
based  thereon,  by  which  parents  are  depriv- 
ed of  the  custody  of  their  children,  dp  not 
give  them  a  right  of  action  against  the  per- 
sons instituting  the  proceedings,  under  Rev. 
St  i  1979,  for  depriving  them  of  rights,  privi- 
leges, or  immunities  secured  to  them  by  the 
Constitution  or  laws  of  the  United  States. 
Wadlelgh  y.  Newhall,  136  Fed.  &I1,  946  {dtr 
ing  BradweU  v.  Illinois,  16  Wall.  [83  U.  S.] 
130,  138,  139,  21  L.  Ed.  442). 


Klrby'B  Dig.  |  6886,  which  provides  that 
any  person,  either  as  owner,  manufacturer, 
or  agent,  who,  without  a  license,  shall  travel 
in  any  county,  and  peddle  certain  specified 
articles,  shall  be  deemed  guilty  of  a  mis- 
demeanor, but  that  the  section  shall  not  ap- 
ply to  any  resident  merchant  in  said  county, 
is  in  confilct  with  Const  Ark.  art  2,  {  18, 
providing  that  the  General  Assembly  shall 
not  grant  to  any  citizen  or  class  of  citizens 
privileges  or  immunities  which  on  the  same 
terms  shall  not  equally  belong  to  all  dtl- 
zen&  Ex  parte  Deeds,  87  S.  W.  1030,  1031, 
75  Ark.  542. 

A  dty  ordinance  prohibiting  any  one 
from  peddling  fruits,  vegetables,  etc.,  within 
the  fire  limits  of  the  city,  excepting  farmers 
disposing  of  produce  grown  by  themselves — 
there  being  no  element  of  taxation  involved — 
is  a  violation  of  Const  art  1,  {  12,  prohibit- 
ing any  law  granting  to  any  citizen  or  class 
privileges  or  immunities  which  on  the  same 
terms  shall  not  equally  belong  to  all.  Ex 
parte  Camp,  80  Pac.  547,  549,  38  Wash.  393. 

Ezemption  from  self-incriinlwation 

Exemption  from  self-incrimination, 
though  secured  as  against  federal  action  by 
Const  U.  S.  Amend.  5,  is  not  one  of  the  fun- 
damental rights  of  national  citizenship,  so 
as  to  be  included  among  the  privileges  and 
immunities  of  citizens  of  the  United  States 
which  the  states  are  forbidden  by  the  four- 
teenth amendment  to  abridge.  Twining  v. 
State  of  New  Jersey,  29  S.  Ct  14,  19,  211  U. 
S.  78,  58  L.  Ed.  97. 
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ExeiBption  f^om  tazatioa 

Liquor  dealers  are  not  denied  the  "privi- 
leges or  immunities  of  citizens  of  the  United 
States/'  under  Const  U.  S.  Amend.  14,  be- 
cause producers  or  manufacturers  of  domes- 
tic wines  are  exempted  by  Rev.  Civ.  St  Tex. 
1895,  art  50601,  while  such  wines  are  in  their 
hands,  from  the  tax  imposed  and  the  bond  re- 
quired by  preceding  articles  regulating  the 
sale  of  intoxicating  liquors.  Cox  v.  State 
of  Texas,  26  Sup.  Ct  671,  678,  202  U.  S.  446, 
60  L.  Ed.  1099. 

Fisberios 

A  statute  which  provides  that  the  own- 
ers of  tidelands  and  riparian  owners  above 
tide  water  on  certain  rivers  shall  have  the 
exclusive  right  of  fishing,  in  so  far  as  it  at- 
tempts to  vest  in  such  owners  the  exclusive 
right  to  fish  in  navigable  waters,  is  in  viola- 
tion of  the  Constitution,  providing  that  *'no 
law  shall  be  passed  granting  to  any  citizen 
privileges  or  immunities  which  upon  the 
same  terms  shall  not  equally  belong  to  all 
citizens,''  in  that  it  grants  a  monopoly  in  a 
lawful  and  uninjurious  business  which  may 
be  conducted  as  of  common  right  Hume  v. 
Rogue  River  Packing  Co.,  92  Pac  1065,  1073, 
51  Or.  237,  31  L.  B.  A.  (N.  S.)  396,  131  Am. 
St  Rep.  132. 

The  right  to  take  fish  from  the  tide  wa- 
ters of  a  state  is  a  property  right  and  not 
a  mere  "privilege'*  of  citizenship,  and,  since 
the  title  to  the  bed  of  all  tide  waters  in  the 
state  is  in  the  state  as  trustee  tor  its  citi- 
zens, the  state  may  impose  such  conditions 
on  the  right  to  take  fish  therefrom  as  it  sees 
fit  notwithstanding  the  license  fee  exacted 
from  aliens  is  higher  than  that  required  of 
its  own  citizens.  Leong  Mow  v.  Board  of 
Com'rs  for  Protection  of  Birds,  Game,  and 
Fish,   185  Fed.   223. 

The  right  to  fish  in  the  waters  of  a 
state  is  not  a  "privilege"  to  which  citizens 
in  the  several  states  are  entitled,  under 
Const  U.  S.  art  4,  {  2,  pt  1,  providing  that 
the  citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  of  the  citizens  in  the  sev- 
eral states.  State  v.  Tower,  24  AtL  898, 
84  Me.  444. 

Mvnieipal  eontraots 

A  municipal  ordinance,  requiring  all  con- 
tracts for  the  building  of  public  works  in- 
volving the  use  of  dressed  stone  to  require 
the  work  of  dressing  stone  to  be  done  within 
the  territorial  limits  of  the  state,  is  not  viola- 
tive of  Const  U.  S.  art.  4,  f  2,  entitling  the 
citizens  of  each  state  to  all  the  privileges 
and  immunities  of  the  citizens  of  the  several 
states.  Allen  v.  Labsap,  87  S.  W.  926,  928, 
188  Mo.  692,  3  Ann.  Cas.  306. 

Office 

'The  'privileges  and  immunities'  which 
are  protected  by  the  constitutional  inhibition 
concern  the  personal  and  private  rights  of 
the  citizen,  such  as  his  right  to  acquire  and 


possess  property,  to  pursue  ordinary  caiUngB, 
and  secure  happiness  and  safety,  eta,  and 
do  not  include  within  their  meaning  the  ili^t 
to  hold  office  The  state  may  decline  to  con- 
fer official  power  on  residents  of  other  states 
without  depriving  sudi  nonresidents  of  any 
'privilege'  or  'immunity*  protected  by  the 
Constitution  of  the  general  govemmenf*  In 
re  Mulford,  75  N.  E.  345,  346,  217  UL  212, 
1  L.  R.  A.  (N.  S.)  341,  108  Am.  St  Rep.  249, 
3  Ann.  Cas.  986. 

The  right  of  a  nonresident  to  be  ap- 
pointed administrator  or  execntor  is  not  a 
"privilege  or  immunity,"  the  denial  of  which 
is  prohibited  by  the  federal  Gonstitiitioo. 
In  re  McWhirter's  Estate^  85  N.  E.  918,  92Q, 
235I1L607;  In  re  Mulford,  75  N.  E.  345^  346^ 
217  lU.  242,  1  li.  B.  A.  (N.  S.)  841,  106  Am. 
St  Rep.  249,  8  Ann.  Cas.  986. 

Act  March  8,  1910,  creating  a  municipal 
plans  commission  to  be  formed  from  members 
of  various  dty  boards  and  by  appointment  by 
the  mayor  from  eligibles  nominated  by  14  dif- 
ferent associations,  clubs,  and  corporatkms 
In  the  city,  all  of  the  members  to  be  citizens 
of  the  city,  was  not  in  violation  of  Const 
art  1,  §  12,  prohibiting  the  passing  of  any 
law  granting  to  any  citizen,  class  of  dtizena, 
or  corporation,  other  than  municipalities, 
privileges  or  immunities  which,  on  the  same 
terms,  shall  not  equally  belong  to  all  dtizeni 
or  corporations,  on  the  theory  that  the  privi- 
lege of  nomination  granted  to  the  organiza- 
tions mentioned  was  not  granted  to  the  mem- 
bers of  other  similar  organizations;  the  ri^t 
to  make  such  nominations  not  being  one  of 
the  ''privileges  or  immunities''  granted  by 
the  Constitution.  Bussell  v.  Gill,  108  Pae. 
1080,  1083,  58  Wash.  468,  187  Abel  St  B^ 
1070. 

Pollntion  of  stream 

The  alleged  right  of  a  riparian  propne- 
tor  to  pollute  a  stream  flawing  over  his  land 
or  along  the  boundary  thereof  Is  not  a  "priv- 
ilege" or  "immunity"  which  he  enjoys  as  a 
citizen  of  the  United  States,  as  distinguisbed 
from  those  of  a  citizen  of  the  state  in  which 
the  land  and  stream  are  situated.  Gonunon- 
wealth  V.  Emmers,  70  A.  762,  764, 221  Pa.  29& 

Qnarantlae 

Laws  Or.  1907,  p.  383,  c.  223,  regulating 
the  Importation  of  sheep  from  other  states, 
and  providing  for  the  treatment  and  quaran- 
tine of  sheep  affected  with  scabies,  etc  was 
equally  applicable  to  the  citizens  of  all  states, 
without  discrimination,  and  was  therefore 
not  in  conflict  with  Const  art  4,  |  2,  guaran- 
teeing to  the  citizens  of  each  state  the  **prtvi- 
leges  and  immunities*'  of  the  citizens  of  the 
several  states.  Adams  &  Bryaon  v.  Lytle, 
154  Fed.  876,  878  (citing  Reid  v.  Colorado,  23 
Sup.  Ct  92,  187  U.  S.  137,  47  L.  Ed.  106). 

Sale  of  intozioatlns  liquors 

"The  privileges  and  immunttiea"  guar- 
anteed to  the  citizens  by  the  federal  Consti- 
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tntion  relate  to  these  rights  which  may  be 
called  fundamental,  those  which  belong  of 
right  to  all  citizens  of  a  free  government, 
and  which  have,  at  all  times,  been  enjoyed  by 
the  citizens  of  the  several  states.  The  right 
to  sell  intoxicating  liqnorg  by  retail  is  not  a 
privilege  of  a  citizen  of  the  state  or  of  the 
United  States.  Meehan  v.  Board  of  Excise 
Ck>m*rs  of  Jersey  City,  64  Atl.  689,  690,  78 
N.  J.  Law,  382. 

The  right  to  sell  intoxicating  liquors  is 
not  one  of  the  privileges  or  immunities  at- 
taching to  citizenship  in  the  United  States. 
State  V.  Durein,  80  Paa  987,  988,  70  Kan.  13. 

The  right  to  engage  in  the  sale  of  intox- 
icating liquors  Is  not  one  of  ''privileges" 
guaranteed  to  the  dtissen  by  the  state  or  fed- 
eral Constitution.  State  v.  Baker,  92  Pac. 
1076.  1078,  50  Or.  381,  13  L.  R.  A.  (N.  S.)  1040. 

An  ordinance  interdicting  the  sale  of  in- 
toxicating liquors  in  a  private  room  does  not, 
by  making  an  exception  in  favor  of  hotels, 
contravene  Const  art  1,  i  21,  inhibiting  laws 
granting  privileges  whi(^  on  the  same  terms 
shall  not  equally  belong  to  all  citizens ;  this 
not  being  applicable  to  a  business  which  may 
lawfully  be  prohibited.  Sandys  v.  Williams, 
80  Pac.  642,  645,  647,  46  Or.  327. 


Saloom  refl:iilatio] 

A  statute  making  it  an  offense  to  permit 
a  female  under  the  age  of  21  years  to  remain 
in  a  saloon  is  not  invalid  because  of  the  fact 
that  a  temale  attains  her  majority  at  the  age 
of  18;  the  right  to  enter  and  remain  in  a 
saloon  not  being  one  of  the  equal  privileges 
granted  to  every  citizen.  State  v.  Baker,  92 
Par.  1076,  1078,  50  Or.  381, 13  L.  R.  A.  (N  S.) 
1040. 

Sunday  Im^ra 

The  "privileges  and  immunities"  guar- 
antied to  the  citizens  of  the  United  States 
by  the  fourteenth  amendment  to  the  federal 
Constitution  are  those  which  arise  out  of  the 
nature  of  the  general  government,  its  Consti- 
tution, or  the  laws  made  in  pursuance  there- 
of, and  these  are  placed  by  the  Constitution 
under  the  protection  of  Congress;  but  the 
privileges  and  immunities  of  the  citizens  of 
the  states,  with  those  exceptions,  embrace, 
generally,  those  fundamental  rights,  for  the 
security  and  establishment  of  which  society 
is  iuBtituted;  and  they  remain  under  the  care 
of  the  state  governments.  The  privileges  and 
immunities  involved  under  a  statute  prohibit- 
ing certain  trades  and  amusements  on  Sun- 
day belong  to  that  class  characterized  as 
those  of  the  citizens  of  the  state,  and  are  not 
referred  to  by  the  federal  Constitution. 
They  do  not  arise  out  of  the  nature  of  the 
general  government,  its  constitution,  or  laws. 
State  V.  Dolan,  92  Pac.  995,  998,  13  Idaho, 
693, 14  L.  R.  A.  (N.  S.)  1259. 

PRIVITY— PRIVY 

"Privity"  denotes  mutual  or  successive 
relationship  to  the  same  rights  of  property. 

8  WD8.dc  P.2D  Ses.— 77 


Withers  v.  Wabash  It  Co.,  »9  S.  W.  84,  37, 
122  Mo.  App.  282  (quoting  and  adopting  defi-" 
nlticn  In  Crlspen  v.  Hannavan,  60  Mo.  418); 
Ottensoser  v.  Scott,  37  South.  161,  163,  47 
Fla.  276,  66  L.  R.  A.  346,  110  Am.  St  Rep. 
137,  4  Ann.  Cas.  1076;  Pond  v.  Pond's  Estate, 
65  Atl.  97,  98,  79  Vt  352,  8  L.  R.  A.  (N.  S.) 
212  (quoting  and  adopting  1  GreenL  Ev.  i 
189);  Womach  v.  City  of  St  Joseph,  100  S. 
W.  443,  445,  201  Mo.  467,  10  L.  R.  A.  (N.  S.) 
140  (quoting  and  adopting  definition  in  Mc- 
Donald V.  Qregory,  41  Iowa,  516);  Logan  v. 
Atlanta,  etc.,  R.  Co.,  64  S.  E.  515,  516,  82  S. 
C.  518;  Lamar  County  v.  Talley  (Tex.)  127 
S.  W.  272,  276. 

The  several  classes  of  ''privitiesi'  are  as 
follows:  Privities  in  estate,  as  donor  and 
-donee,  lessor  and  lessee,  and  Joint  tenants: 
privities  in  blood,  as  heir  and  ancestor,  and 
copartners;  privities  in  representation,  as 
executor  and  testator,  administrators  and  in- 
testate; and  privities  in  law,  that  is  where 
the  law  without  privity  of  blood  or  estate 
casts  the  land  upon  another  as  by  escheat. 
Other  privities  are  given  as  privities  in  ten- 
ure between  landlord  and  tenant;  privity  in 
contract  alone  or  in  the  relation  between  les- 
sor and  lessee,  or  heir  and  tenant  In  dower, 
or  by  the  courtesy  by  the  covenants  of  the  lat- 
ter after  he  has  assigned  his  claim  to  a  stran- 
ger; privity  in  estate  alone,  between  the 
lessee  and  the  grantee  of  the  reversion;  and 
privity  in  both  estate  and  contract,  as  be- 
tween lessor  and  lessee.  Ottensoser  v.  Scott, 
37  South.  161,  163,  47  Fla.  276,  66  L.  R.  A. 
346,  110  Am.  St.  Rep.  137,  4  Ann.  Ca&  1076; 
Old  Dominion  Copper  Mining  &  Smelting  Co. 
V.  Bigelow,  89  N.  E.  193,  218,  203  Mass.  159, 
40  L.  R.  A.  (N.  S.)  314  (citing  Buckingham 
V.  Ludlum,  37  N.  J.  Bq.  137,  141;  Douglass  v. 
Rowland  [N.  Y.l  24  Wend.  35-53) ;  Womach 
V.  City  of  St  Joseph,  100  S.  W.  443,  445,  201 
Mo.  467,  10  L.  R.  A.  (N.  S.)  140  (citing  1 
Greenl.  Ev.  [16th  Ed.l  §  189). 

The  term  "privity"  denotes  mutual  or 
successive  relationship  to  the  same  right  of 
property.  An  action  by  a  tenant  of  an  abut- 
ting owner  against  an  elevated  railroad  for 
injuries  to  easements  brought  within  20 
years  after  the  commencement  of  the  opera- 
tion of  the  railroad,  does  not  interrupt  the 
running  of  limitations  against  the  owner,  and 
he  cannot  after  the  expiration  of  more  than 
20  years  from  the  commencement  of  the  oper- 
ation of  the  railroad  maintain  an  action  for 
injury  to  easements.  Goldstrom  v.  Inter- 
borough  Rapid  Transit  Co.,  100  N.  Y.  Supp. 
911,  913,  115  App.  Div.  323. 

"Privity"  expresses  a  condition  where 
one  knows  or  believes  that  another  contem- 
plates committing  an  act,  and  wrongfully 
conceals  such  knowledge,  or  pays  no  atten- 
tion to  the  information,  or  covertly  aids  In 
the  work.  Richardson  v.  Richardson,  114  N. 
Y.  Supp.  912,  916. 
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The  term  •'privity,"  within  the  rule  that 
color  of  title  must  purport  to  convey  title  to 
the  claimant  thereunder  or  to  those  with 
whom  he  Is  In  privity,  means  privity  of  pos- 
session and  not  privity  In  blood,  for  a  *'prlvy 
In  blood"  Is  one  who  derives  his  title  by 
descent,  and  applies  to  a  real  title  which  can 
descend  and  not  to  a  mere  colorable  title. 
Barrett  v.  Brewer,  60  S.  E.  614,  616,  153  N. 
C.  547,  42  L.  B.  A.  (N.  S.)  403  (citing  6  Words 
and  Phrases,  p.  5608). 

"Privity"  denotes  merely  a  succession  of 
relationships  by  deed  or  other  act  or  by  oper- 
atl(m  of  law.  Where  land  held  by  a  widow's 
husband  adversely  was  awarded,  after  his 
death,  to  the  widow  as  a  part  of  her  home- 
stead, and  she  thereafter  continued  to  occupy 
the  same  adversely,  her  possession  was  not 
adverse,  but  in  subordination  to  the  rights  of 
her  husband's  heirs,  and  was  therefore  prop- 
erly tacked  to  the  possession  of  her  husband 
in  order  to  complete  the  period  of  adverse 
possession  in  their  favor.  Atwell  v.  Shook, 
45  S.  E.  777,  779,  133  N.  C.  387. 

Where  C,  owning  a  roadbed,  leased  roll- 
ing stock  from  the  A.  Co.,  at  a  specified 
mileage  rental,  the  C.  Company  having  con- 
trol of  the  trains,  operators,  etc.,  while  on  Its 
tracks  and  being  primarily  and  solely  re- 
sponsible for  the  damages  to  property  or  In- 
juries to  passengers  arising  from  any  acci- 
dents to  the  trains  while  on  its  line,  there 
was  a  privity  between  the  two  companies  In 
so  far  as  they  were  liable  to  a  passenger  for 
injuries;  the  term  **privity**  being  used  to 
denote  mutual  or  successive  relationship  to 
the  same  right  of  property,  or  those  so  con- 
nected with  the  parties  In  estate  as  to  be 
Identified  with  them  in  Interest,  and  conse- 
quently aiTected  by  them.  Jenkins  v.  Atlan- 
tic Coast  Line  R.  Co.,  179  Fed.  535,  537  (citing 
6  Words  and  Phrases,  pp.  5G06--5611). 

The  knowledge  or  privity  of  the  manag- 
ing officer  or  agent  of  a  corporation  Is  the 
knowledge  or  privity  of  the  corporation  with- 
in the  meaning  of  Rev.  St.  §  4283,  providing 
for  the  limitation  of  liability  of  shipowners 
for  losses  caused  without  their  privity  or 
knowledge.  In  re  Jeremiah  Smith  &  Sons, 
193  Fed.  395,  397,  113  C.  O.  A.  391. 

"Privies'*  are  "all  who  have  mutual  or 
successive  relationship  to  the  same  rights; 
♦  •  ♦  persons  whose  interest  in  an  estate 
Is  derived  from  the  contract  or  conveyance  of 
others;  *  •  •  those  who  have  mutual  or 
successive  relationship  to  the  same  right  of 
property  or  subject-matter;  those  whose  re- 
lationship to  the  same  right  of  property  Is 
mutual  or  successive."  Tolliver  v.  Great 
Northern  Ry.  Co.,  187  Fed.  795,  797, 109  C.  C. 
A.  643  (quoting  and  adopting  definition  in  32 
Cyc.  388). 

"Privies"  are  those  who  have  mutual  or 
successive  relationship  to  the  same  right  of 
property  or  subject-matter,  such  as  personal 
representattves,  heirs,  devisees^  legatees,  aa- 


slgnees,  voluntary  grantees,  or  Judgment 
creditors  or  purchasers  from  them  with  no- 
tice of  the  fact  Johnson  v.  Stebbin»-Thomp- 
son  Realty  Co.,  76  8.  W.  1021,  1027,  177  Mo 
581 ;  Withers  v.  Wabash  R  Co.,  90  S.  W.  3i 
37,  122  Mo.  App.  282  (quoting  and  adopting 
definition  In  State  ex  lel.  National  Subwaj 
Co.  V.  St.  Louis,  46  S.  W.  981,  145  Ma  551. 
42  L.  R  A.  lU). 

Where  the  claimant  of  land  derived  all 
of  his  title  thereto  by  descent  or  pur^hsjie 
from  the  person  to  whom  the  tax  deed  wa.« 
originally  issued,  there  was  such  privity  te- 
tween  them  that  whatever  was  binding  on  tiie 
latter  was  binding  on  the  former:  the  tera 
"privy"  denoting  mutual  or  snccesslve  rris- 
tlonship  to  the  same  rights  of  property,  oper- 
ating by  descent  or  by  voluntary  or  Involcn- 
tary  transfer,  and  all  privies  b^ng  bouM 
because  they  have  succeeded  to  some  e^at? 
which  was  bound  in  the  hands  of  its  former 
owner.  Xowlev.  Quante,  92  N.  E.  967.  »S, 
246  111.  568^Tgrnng  6  Words  and  Phrase  p. 
5607)1 

Under  Civ.  Code  Praa  f  734,  providing 
that  an  appeal  shall  be  granted  as  a  matter 
of  right  on  the  application  of  either  party  or 
his  "privy,"  on  filing  with  the  clerk  a  copj 
of  the  judgment,  and  section  74G,  dedarixi; 
that  an  appeal  shall  not  be  granted*  except 
within  two  years  next  after  the  right  to  a;*- 
peal  first  accrued,  the  attorneys  representinc 
the  estate  of  the  deceased  defeate(f  party 
may  within  two  years  after  Judgment  file  a 
copy  of  the  judgment  and  take  out  the  appeal 
acting  for  the  estate,  and  thereafter  the  ad- 
ministrator may  revive  the  appeal  in  hi< 
name  as  administrator;  the  word  '•privx" 
including  those  claiming  under  the  party, 
such  as  heirs  and  devisees.  Davis  ▼.  C^t- 
lettsburg-Kenova-Ceredo  Water  Co.,  123  S 
W.  335,  336, 136  Ky.  66. 

**Prlvles"  are  persons  who  are  partaken 
of  or  have  an  Interest  In  any  action  or  thioc 
or  any  relation  to  another.  Roarke  t.  Roaikt. 
75  AtL  761,  768,  77  N.  J.  Eq.  181. 

PlaintilTs  claimed  a  certain  double  lot 
under  a  will,  by  which  testator  devised  the 
lot  to  their  father  for  life,  with  remainder  to 
them.  Defendant  claimed  that  the  will  n- 
ferred  only  to  the  north  half  of  the  lot,  and 
that  she  held  the  south  half  thereof  by  virtue 
of  a  deed  from  the  testator,  left  in  escro* 
for  her  and  drawn  pursuant  to  a  contract  for 
her  benefit,  entered  into  between  the  testator 
and  the  mortgagor  of  such  south  half,  and 
under  which  she  was  required  to  make  rest 
payments  to  the  testator  during  his  life.  Ia 
an  action  of  ejectment  brought  by  the  fatlwf 
against  defendant,  the  mortgagor  tes^tlM 
for  defendant  Thereafter  the  mortsa^ 
died.  The  ejectment  action  was  nevK 
brought  to  triaL  Held,  in  an  action  ti>  i^ 
cover  the  property,  that  the  mortgagor's  t«>s- 
timony  in  the  action  of  ejectment  was  com- 
petent, under  Code  av.  Proc.  |  SSO,  whki 
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permits  the  evidence  given  on  a  former  trial 
by  a  witness  since  deceased  to  be  used  in  an 
action  relating  to  the  same  subject-matter 
between  the  same  parties  or  their  legal  rep- 
resentative; the  remainderman  being  a 
privy  of  the  life  tenant  Shook  v.  Fox,  110 
N.  Y.  Supp.  951,  054,  126  App.  Div.  565  (citing 
Jackson  ex  dem.  Bates  v.  Lawson,  15  Johns. 
[N.  YJ  539,  543). 

In  aotioiL  o*  Jndsment 

"Privity"  is  defined  to  be  a  mutual  or  suc- 
cessive relationship  to  the  same  rights  of 
property,  and  within  the  rules  relating  to  the 
conclusiveness  of  judgments  all  persons  are 
"privies"  to  a^  Judgment  whose  succession  to 
the  rights  of  property  thereby  adjudicated 
was  derived  through  or  under  one  or  other 
of  the  parties  to  the  action,  and  accrued  sub- 
sequent to  the  commencement  of  that  action. 
Lamar  County  v.  Talley  (Tex.)  127  S.  W. 
272,  276  (citing  23  Cyc.  p.  1253). 

^'Privies,"  in  such  sense  that  they  are 
bound  by  a  Judgment,  are  those  who  acquired 
interest  in  the  subject-matter  after  the  rendi- 
tion of  the  judgment  Kahn  v.  Richard  Jm 
Walsh  Co.,  129  N.  Y.  Supp.  137,  139,  72  Misc. 
Rep.  20. 

"The  term  *prlvity*  denotes  mutual  or 
successive  relationship  to  the  same  right  of 
property.  The  ground  therefore  upon  which 
persons  standing  in  this  relation  to  the  liti- 
gating party  are  bound  by  the  proceedings  to 
which  he  was  a  party  Is  that,  if  they  are 
identified  with  him  in  Interest  and  whenever 
this  Identity  is  found  to  exist,  all  are  alike 
concluded."  Perkins  v.  Goddin,  85  S.  W. 
936,  940,  111  Mo.  App.  429. 

"To  make  a  man  *privy*  to  an  action  he 
must  have  acquired  an  Interest  in  the  subject 
of  the  action  either  by  Inheritance,  succes- 
sion, or  purchase  from  a  party  subsequentiy 
to  the  action  or  he  must  hold  property  subor- 
dinately."  Womach  v.  City  of  St  Joseph, 
100  S.  W.  443,  445,  201  Mo.  467,  10  L.  R.  A. 
(N.  S.)  140  (quoting  and  adopting  definition 
in  Bigelow,  Estop.  [5th  £d.]  p.  142). 

No  one  is  "privy"  to  a  judgment  whose 
succession  to  the  rights  of  property  affected 
by  the  judgment  occurred  previously  to  the 
institution  of  the  suit.  Calculagraph  Co.  v. 
Automatic  Time  Stamp  Co.,  154  Fed.  166,  167 
(citing  IngersoU  v.  Jewett,  16  Blatchf.  378, 
13  Fed.  Cas.  45);  Schuler  v.  Ford,  80  Pac. 
219,  220,  10  Idaho,  739,  109  Am.  St  Rep.  233, 
3  Ann.  Cas.  336  (citing  1  Freem.  Judgm.  [4th 
Ed.]  {  162);  Northwestern  State  Bank  v.  Sil- 
berman,  154  Fed.  809,  814,  83  C.  C.  A.  525 
(citing  Freeman,  Judgm.  par  162).  Thus  a 
party  in  possession  of  land  under  contract  to 
purchase  Is  not  In  "privity"  with  the  party 
who  contracted  to  sell,  in  the  sense  that  he 
will  be  bound  by  the  judgment  affecting  such 
property,  where  the  action  was  commenced 
subsequejpt  to  entering  Into  such  centract 


Schuler  v.  Ford,  80  Pac.  219,  220,  10  Idaho, 
739,  109  Am.  St  Rep.  233,  3  Ann.  Cas.  336. 

Where  sellers  of  a  threshing  outfit  deliv- 
ered the  same  to  the  buyer  under  a  condition- 
al sale,  reserving  title  in  the  sellers  until  paid 
foi^,  the  sellers,  by  delivering  possession  to 
the  buyers,  did  not  become  their  privies,  so 
that  a  judgment  against  the  buyers  in  a  suit 
by  their  employes  to  enforce  a  thresher's  Uen 
for  services,  given  by  Civ.  Code,  §  3061,  would 
not  bind  the  sellers,  who  were  not  made  par- 
ties to  the  proceedings;  a  "privy*'  being  de- 
fined as  one  whose  succession  to  the  rights  of 
property  affected  occurred  after  the  institu- 
tion of  the  particular  suit  and  from  a  party 
thereto  or  who  claims  under  or  in  right  of 
parties,  as  an  executor  or  administrator. 
Holt  Mfg.  Co.  V.  Collins,  97  Pac.  516,  519,  154 
Cal.  266. 

A  judgment  is  conclusive  between  the 
parties  thereto  and  their  privies  in  a  second 
action  on  the  same  claim  or  cause  of  action, 
as  to  all  questions  that  were,  or  might  have 
been,  litigated  in  the  first  action,  and  is  like- 
wise conclusive  in  a  second  action  upon  a 
different  claim  or  cause  of  action,  as  to  every 
proposition  within  the  issues  at  first,  which 
was  presented  for  adjudication  and  decided. 
In  this  rule  the  mere  personal  effect  is  con- 
fined to  the  parties,  while  the  term  "privity'* 
suggests  mutual  succession  or  relation  to  the 
same  property  or  property  right.  Rowell  v. 
Smith,  102  N.  W.  1,  3,  123  Wis.  510,  3  Ann. 
Cas.  773. 

The  term  "pfivity"  denotes  mutual  or 
successive  relationship  to  the  same  rights  of 
property,  and  purchasers  of  articles  made 
by  the  defendant  in  a  suit  for  infringement 
of  a  patent  after  the  decree  therein  are  not 
privies  to  such  decree,  nor  protected  thereby 
as  such.    Kurd  v.  Seim,  189  Fed.  591,  600. 

The  ground  of  "privity"  is  property,  not 
personal  relation.  Absolute  Indentity  of  in- 
terest is  essential  to  "privity."  The  fact 
that  two  parties  as  litigants  in  two  different 
suits  happened  to  be  interested  in  proving 
or  disproving  the  same  facts  creates  no  priv- 
ity between  them,  in  some  of  the  cases,  the 
word  is  used  somewhat  inaccurately  to  de- 
note the  relation  and  the  consequences  there- 
of between  principal  and  agent,  and  unless 
the  sense  in  which  the  word  is  used  is  kept 
in  mind  we  are  apt  to  be  led  into  confusion 
and  error.  Logan  v.  Atlanta  &  C.  A.  L.  R. 
Co.,  64  S.  E.  515,  516,  82  S.  C.  518  (quoting 
Bigelow,  Estop,  p.  142;  Freem.  Judgm.  §  162; 
Smith  V.  Moore,  7  S.  C.  215,  24  Am.  Rep. 
479). 

Where  promoters  of  a  mill  company 
guaranteed  to  a  subscriber  that  the  com- 
pany to  be  organized  would  within  a  year 
establish  a  tiling  plant  or  he  could  have  his 
money  returned,  and  he  refused  to  pay  a 
balance  of  the  subscription  because  of  the 
company's  failure  to  estabUsh  the  plant,  and 
obtained  Judgment  in  an  action  by  the  com- 
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pany  for  the  balance,  no  such  "privity**  ex- 
isted between  the  promoters  and  the  company 
as  would  bind  them  by  the  judgment  against 
the  company.  Broadus  t.  Russell,  49  South. 
327,  329,  160  Ala.  353  (dUng  6  Words  and 
Phrases,  p.  5606  et  seq.). 

A  voluntary  grantee  with  knowledge 
of  the  facts  is  a  "privy"  to  a  judgment 
against  his  grantor,  so  that  he  has  no  right 
to  go  back  of  the  judgment  and  set  up  de- 
fenses to  the  claim  on  which  it  is  based. 
Johnson  v.  Stebbins-Thompson  Realty  Co., 
76  S.  W.  1021,  1027,  177  Mo.  581. 

Whetre  a  wife  brings  an  action  in  her 
own  right  for  personal  injuries,  there  is  no 
privity  between  her  and  her  husband,  and 
tjierefore  a  judgment  in  such  action  does  not 
bar  an  action  by  him  for  the  loss  of  society, 
companionship,  and  services  of  his  wife. 
Wompach  v.  City  of  St  Louis,  100  S.  W.  443, 
449,  201  Mo.  467,  10  L.  R.  A.  (N.  S.)  140. 

"Privity"  depends  upon  the  .relation  of 
the  parties  to  the  subject-matter,  rather  than 
their  activity  In  a  suit  relating  to  it  after  the 
event.  Participation  in  the  defense  because 
of  general  or  personal  interest  in  the  result 
of  the  litigation  does  not  make  one  privy  to 
the  judgment  Old  Dominion  Copper  Min- 
ing ft  Smelting  Ck>.  v.  Blgelow,  89  N.  E.  193, 
217,  218,  203  Mass.  159,  40  L.  B.  A.  (N.  S.) 
314. 

"Privies,"  within  the  rule  that  privies 
to  the  record  are  entitled  to  a  writ  of  error, 
means  the  heirs,  executors,  administrators, 
terre-tenants,  or  those  having  an  interest 
in  remainder  or  reversion,  or  one  who  is 
made  a  party  by  the  law,  as  he  who  comes 
in  as  a  vouchee.  Carney  v.  Superior  Court, 
74  Ati.  1018,  1021,  30  R.  I.  276. 

"Privies,"  within  the  rule  that  a  writ  of 
error  may  not  be  prosecuted  by  one  not  a  par- 
ty or  privy  to  the  record,  etc.,  means  heirs, 
executors,  administrators,  terre-tenants,  re- 
maindermen, reversioners,  or  those  made  paiv 
ties  by  law,  and  does  not  comprehend  a  stock- 
holder of  a  corporation  against  which  judg- 
ment has  gone.  White  Brass  Castings  Co. 
V.  Union  Metal  Mfg.  Co.,  83  N.  B.  540,  541, 
232  lU.  165,  122  Am.  St  Rep.  63. 

"Privity,"  so  far  as  concerns  the  effect  of 
a  judgment  over  property  rights,  does  not 
arise  from  mere  relationship  by  blood  or 
affinity,  nor  because  two  parties  may  have 
an  Interest  in  the  subject-matter  of  the  liti- 
gation. The  term  implies  relationship  by 
succession  or  representation  between  a  party 
to  the  first  action  and  a  party  to  the  subse- 
quent action  in  respect  to  the  matter  adjudi- 
cated In  the  first  action.  Thus  where,  in 
a  proceeding  for  letters  of  administration,  a 
party  intervened  claiming  to  be  the  dece- 
dent's widow,  and  this  issue  was  decided 
adversely  to  her,  the  decree  was  not  binding 
on  her  son  claiming  to  be  a  son  and  heir  of 
tbe  decedent,  sinoe  there  was  no  ''privity" 


between  him  and  his  mother.     Soreni^eu  t. 
Soxenson,  98  N.  W.  837,  839,  68  Neb.  483. 

The  question  of  who  is  conduded  by  a 
judgment  has  been  obscured  by  the  use  of  th? 
words  "privity"  and  "privies,"  which  in  thel: 
precise  technical  meaning  in  law  are  scara^N 
determinative  always  of  who  is  and  who  is 
not  bound  by  a  judgment  Courts  have  strlT> 
en  sometimes  to  give  effect  to  the  general 
doctrine  that  a  judgment  is  only  blndlni;  be- 
tween  parties  and  privies  by  extending  th« 
signification  of  the  word  "privies'*  to  indihW 
relationships  not  originally  embraced  In  it 
whereas  the  true  reason  for  holding  the  L«w 
res  judicata  does  not  necessarily  depend  oo 
"privity,"  bnt  on  the  policy  of  the  law  to  end 
litigation  by  preventing  a  party  who  has  had 
one  fair  trial  of  a  question  of  fact  from  a^is 
drawing  it  into  controversy.  Taylor  v.  Str- 
torious,  108  S.  W.  1089,  1094.  X30  Ka  Arl 
23. 

In  blood 

"Privies  in  blood"  denotes  privity  be- 
tween heir  and  ancestor.  Old  Dominion  Cop- 
per Mining  ft  Smelting  Co.  v.  Blgelow,  S9  N. 
E.  193,  218,  203  Mass.  159,  40  L.  R.  A.  (N.  S.) 
314  (citing  Buckingham  v.  Ludlnm,  37  N.  J 
Eq.  137,  141 ;  Douglass  v.  Howland  [N.  Y.]  24 
Wend.  35-<53). 

The  term  •^privity,"  within  the  rule  that 
color  of  title  must  purport  to  convey  title  to 
the  claimant  thereunder  or  to  those  with 
whom  he  is  in  privity,  means  privity  of  v^ 
session  and  not  privity  in  blood,  for  a  1>rln 
in  blood"  is  one  who  derives  his  title  bj  de 
scent,  and  applies  to  a  real  title  which  €aod^ 
scend  and  not  to  a  mere  colorable  title. 
Barrett  v.  Brewer,  69  S.  B.  614,  «16, 153  N.  C. 
547,  42  li.  R.  A.  (N.  S.)  403  (citing  6  Wonb 
and  Phrases,  p.  5608). 

In  oontraet 

A  contract  between  two  iiarties  based  oc 
a  valid  consideration  may  be  enforced  bJ 
third  parties  when  entered  into  for  tbeir 
benefit  though  such  parties  are  not  named  In 
the  contract  nor  privy  to  the  consideration 
It  is  sufficient  to  create  the  necessary  pririt? 
of  contract  that  the  obligee  owe  to  the  par- 
ties to  be  benefited  some  obligation  or  dotj. 
legal^or  equitable,  which  would  give  them  t 
just  claim.  City  of  St  Louis  v.  O.  H.  Wrii:bt 
Contracting  Co.,  101  S.  W.  6,  7,  202  Mo.  401 

In  estate 

"The  term  *prlvity*  denotes  mutnal  of 
successive  relationship  to  the  same  ri^t  ot 
property."  "A  "privy*  in  estate  is  a  socce*- 
sor  to  the  same  estate,  not  to  a  different 
estate  in  the  same  property."  letters  writ* 
ten  by  a  husband,  prior  to  his  jofaiing  vlth 
his  wife  in  a  deed  of  trust  conveying  ^ 
wife's  real  estate,  in  which  he  had  an  iocbo- 
ate  dower  right  and  homestead  right,  tendlitf 
to  show  that  he  had,  as  trustee,  invested  tros: 
funds  in  the  land,  wers  admissible  apia^ 
the  grantee;  the  latter  being  m  .'*pdff  ^ 
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estate  to  the  husband.  Lang  ▼.  Metzger,  69 
N.  E.  493,  498,  206  111.  475  (quoting  and  adopt- 
ing definitions  in  1  Greenl.  Er.  §  180;  Pool 
T.  Morris,  29  Ga.  874,  74  Am.  Dec.  68). 

"Privies  in  estate*'  are  donor  and  donee, 
lessor  and  lessee,  and  Joint  tenants,  but  Joint 
tort-feasors  are  not  privies  in  estate,  and 
one  of  several  Joint  tort-feasors  sued  by  the 
person  injured  cannot  plead  by  way  of  estop- 
pel a  Judgment  in  favor  of  another  Joint  tort- 
feasor rendered  in  an  action  by  the  person 
injured.  Old  Dominion  Copper  Mining  ft 
Smelting  Co.  v.  Bigelow,  89  N.  E.  193,  218, 
203  Mass.  159,  40  L.  R.  A.  (N.  S.)  314. 

To  constitute  privity  of  estate  as  applied 
to  the  assignee  of  a  lease,  the  latter  must 
have  acquired  legal  title  to  the  term,  or  have 
taken  possession.  In  the  latter  case,  such 
possession  constitutes  sufficient  title  to  estab- 
lish the  relation  of  privity  of  estate,  and 
makes  him  liable  for  the  rent  unless  he  shows 
he  is  a  mere  undertenant.  Comley  v.  Ford, 
64  S.  B.  447,  448,  65  W.  Va.  429. 

To  constitute  one  the  privy  by  estate  of 
another,  it  must  appear  that  he  succeeded  af- 
ter the  bringing  of  the  action  by  which  he  is 
sought  to  be  concluded  to  an  estate  or  interest 
held  by  the  party  to  the  Judgment  Minneso- 
ta Debenture  Co.  v.  Johnson,  102  N.  W.  381, 
382,  94  Minn.  150,  110  Am.  St  Kep.  354. 

*'A  'privy  in  estate'  Is  one  who  derives 
from  another  title  to  property.  He  comes  in 
by  succession  to  property  by  contract  or  law. 
It  is  identity  of  title.  The  privy  in  estate 
takes  property  under  another.  To  make  one 
person  a  privy  In  estate  to  another,  that  other 
must  be  predecessor  in  respect  to  the  prop- 
erty in  question  from  whom  the  privy  derives 
his  right  or  title,  a  mutual  or  successive  re- 
lationship." Smith  V.  White,  60  S.  E.  404, 
405,  63  W.  Va.  472,  14  L.  E.  A.  (N.  S.)  530 
(citing  6  Words  and  Phrases,  p.  5609). 

A  "privy  in  estate,"  so  as  to  be  bound 
by  a  Judgment  affecting  realty  in  an  action 
to  whi(±i  he  was  not  a  party,  is  one  whose 
title  is  derived  from  a  party  bound  by  the 
judgment  Hungate  v.  Hetzer,  111  Pac.  183, 
184,  83  Kan.  265. 

Of  possessioiL 

To  show  privity  of  possession  so  as  to 
avail  of  the  color  of  title  of  a  prior  occupant 
the  later  occupant  must  enter  under  the 
prior  one  and  obtain  his  possession  either  by 
purchase  or  descent  from  him.  Barrett  v. 
Brewer,  69  S.  E.  614,  616,  153  N.  C.JS47,  42  L. 
R.  A.  (N.  S.)  403  (citing  6  Words  and  Phras- 
es, p.  5609). 

Ezeontor  or  adaiiiilstrator  and  testator 
or  intostate 

• 

The  term  "privy,"  as  defined  by  Qreen- 
leaf  (1  Greenl.  ^v.  §  189),  denotes  mutual  or 
successive  relationship  to  the  same  rights  of 
property.  In  the  classification  usually  stated 
is  found  privies  in  representation,  which  in- 
clude executor  and  testator,  administrator, 


and  intestate.  An  administrator  or  executor 
takes  legal  title  to  the  personal  property  not 
in  his  own  right,  but  as  trustee  for  a  partic- 
ular purpose.  When  an  estate  consists  en- 
tirely of  personal  property,  the  relation  of 
trustee  and  cestui  que  trust  exists  between 
the  executor  and  the  legatee,  and  in  litigation 
affecting  the  amount  or  value  of  such  an  es- 
tate the  administrator  or  executor  represents 
the  legatee,  and  the  privity  between  them  is 
complete.  The  privity  between  them  is  the 
privity  of  trustee  and  cestui  que  trust,  which, 
it  is  said,  was  classified  In  t^e  old  books  as 
"privity  of  person."  The  real  estate,  how- 
ever, descends  directly  to  the  heir,  and  the 
interest  of  the  administrator  is  in  the  nature 
of  a  naked  conditional  power,  and  the  privi- 
ty between  them  as  to  such  property  is 
slight  or  none  at  all.  Where  a  claimant 
seeking  to  establish  a  claim  against  a  dece- 
dent was  estopped  from  asserting  her  claim 
as  against  a  third  person  who  had  contracted 
for  the  estate  of  the  decedent  consisting  of 
personalty,  the  executor  of  the  decedent,  be- 
ing in  privity  with  the  third  person,  was  en- 
titled to  avail  himself  of  defense  of  estoppel. 
Pond  V.  Pond's  Estate,  65  Atl.  97,  98,  79  Vt 
352,  8  li.  R.  A.  (N.  S.)  212  (citing  Rap.  ft  L. 
Law  Diet.). 

Ezeoutors  or  administrators  appointed 
in  diff eront  jnrisdiotiona 

The  term  "privity''  denotes  mutual  or 
successive  relationship  to  the  same  rights  of 
property.  Lord  Coke  divides  privies  into 
three  classes:  Privies  in  estate,  privies,  in 
law,  and  privies  In  blood.  The  only  principle 
upon  which  the  doctrine  of  estoppel  applies 
to  one  party  because  of  his  privity  with  an- 
other is  that  the  party  claiming  through  an- 
other is  estopped  by  that  which  estopped  that 
other  respecting  the  same  subject-matter. 
Thus,  the  executors  and  the  administrator 
with  the  will  annexed  are  in  privity  with  the 
testator,  and  are  estopped  by  Judgments  and 
prescriptions  that  prevail  for  or  against  him, 
because  they  each  derived  the  property  they 
are  respectively  administering  from  him. 
But  there  is  no  privity  between  Illinois  ex- 
ecutors and  a  Kansas  administrator,  because 
none  of  the  property  which  the  latter  is  ad- 
ministering was  derived  from  the  former, 
and  none  of  the  property  which  the  former 
is  administering  was  derived  from  the  lat- 
ter, so  that  an  estoppel  against  or  in  favor 
of  the  latter  does  not  relate  to  the.  same  sub- 
ject-matter with  which  the  former  is  deal- 
ing, and  they  are  not  privies  in  estate.  They 
received  their  authority  from  different  sov- 
ereignties over  different  property.  They  are 
accountable  to  different  courts  which  are 
acting  under  different  laws.  The  authority 
of  the  executors  is  paramount  and  that  of 
the  administrator  is  nothing  in  Illinois.  The 
authority  of  the  administrator  is  paramount 
and  the  executors  are  without  authority  in 
Kansas.  Hence  they  are  not  ''privies"  in 
law.    They  are  certainly  not  privies  in  blood. 
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and  the  result  is  that  they  are  not  privies  at 
all.  Wilson  v.  Hartford  Fire  Ins.  Co.,  164 
F^.  817,  820,  90  C.  C.  A.  503,  19  U  R.  A. 
(N.  S.)  553  (citing  Greenl.  Et.  [16th  Ed.]  § 
189). 

The  term  ••privity^  denotes  mutual  suc- 
cession or  relationship  to  the  same  rights  of 
property,  and  administrators  of  the  estate  of 
fhe  same  person  appointed  in  different  juris- 
dictions are  not  privies.  Richards  v.  Blais- 
dell,  106  Pac.  732,  735,  12  Cal.  App.  101. 

Joint  tort«f  easom 

"Privies  in  representation"  are  executor 
and  testator,  or  administrator  and  Intestate, 
but  Joint  tort-feasors  are  not  privies  in  rep- 
resentation, and  one  of  several  Joint  tort- 
feasors sued  by  the  person  injured  cannot 
plead  by  way  of  estoppel  a  Judgment  in  fa- 
vor of  another  Joint  tort-feasor  rendered  in 
an  action  by  the  person  injured.  Old  Domin- 
ion Copper  Mining  &  Smelting  Co.  v.  Bige- 
low,  89  N.  E.  193,  219,  203  Mass.  159,  40  L. 
R.  A.  (N.  S.)  314. 

A  decree  of  a  federal  Circuit  Court  sit- 
ting in  New  York,  dismissing  a  suit  in  per- 
sonam brought  against  one  of  two  joint  tort- 
feasors, is  not  denied  full  faith  and  credit 
by  the  refusal  of  a  Massachusetts  court  to 
give  it  effect  as  a  bar  to  a  suit  upon  the  same 
facts  against  the  other,  who  was  not  a  resi- 
dent of  New  York,  and  not  a  party  to  the 
first  suit,  where  such  refusal  was  rested  up- 
on the  ground  that,  under  the  general  law — 
whatever  might  be  the  rule  in  New  York — 
the  relationship  between  two  Joint  tort-feas- 
ors was  not  such  as  to  make  the  one  not  sued 
a  party  by  either  "privity"  or  representation, 
this  being  a  jurisdictional  question  which  the 
Massachusetts  court  was  at  liberty  to  deter- 
mine for  itself.  Bigelow  v.  Old  Dominion 
Copper  Mining  ft  Smelting  Co.,  32  Sup.  Ct 
641,  643,  225  U.  S.  Ill,  66  I/.  Ed.  1009,  Ann. 
Cas.  1913E,  875. 

Teaanti  in  oommon 

"In  the  law  of  estoppels,  privity  signi- 
fies merely  succession  of  rights — that  is,  the 
devolution  in  whole  or  in  part  of  the  rights 
and  duties  of  one  person  upon  another; 
•  •  *  the  derivation  of  rights  by  one 
person  from  and  holding  in  subordination  to 
those  of  another,  as  in  the  case  of  a  tenant. 
No  one  can  be  bound  by  or  take  advantage  of 
the  estoppel  of  another,  who  does  not  suc- 
ceed or  hold  subordinate  to  his  position." 
Tenants  in  common  are  not  in  privity  to  each 
other,  so  as  to  entitle  them  to  take  advantage 
of  an  estoppel  by  judgment  obtained  by  one 
co-tenant,  suing  alone,  to  set  aside  a  deed 
executed  by  their  common  ancestor.  Allred 
V.  Smith,  47  S.  El  597,  599,  135  N.  C.  443,  65 
L.  R.  A.  924  (quoting  Bigelow,  Estop.  847; 
Black,  Judgm.  549). 

PRIZE 

Drawing  a  prize,  see  Drawing. 
"I'remiums"  and  "prizes"  are  equivalent 
words  within  the  meaning  of  the  federal  stat- 


ute forbidding  the  carriage  from  one  state  to 
another  of  any  paper,  etc,  purportSng  to  be 
or  to  represent  a  chance  in  a  lottery.  U.  8. 
V.  Jefferson,  134  Fed.  299,  300. 

The  word  *'pri2e"  has  been  defined  by 
Webster  as:  "That  which  is  obtained 
against  the  competition  of  others;  anything 
carried  off  as  the  result  or  award  of  a  con- 
test ;  the  thing  striven  for ;  and  henoe  any- 
thing offered  to  be  competed  for.  or  as  the 
inducement  to  or  reward  of  effort;  that 
which  is  won  in  a  lottery.*'  One  definitioa 
given  by  the  Century  Dictionary  Is  ''that 
which  is  won  in  a  lottery,  or  in  any  similar 
way."  Among  the  definitions  of  the  word 
given  in  the  Standard  Dictionary  are  "any- 
thing to  be  striven  for ;  also  anything  offer- 
ed as  an  inducement  to  participate  in  t 
scheme  of  chance."  As  used  in  connection 
with  anti-lottery  laws,  the  word  "prize"  com- 
prehends anything  of  value  gained  (or,  cor- 
respondingly, lost)  by  the  operation  of 
chance,  or  any  inequality  in  amount  or  value 
in  a  scheme  of  payment  of  money  or  oth^r 
thing  of  value  as  a  result  of  the  use  of 
chance.  The  gain  need  not  be  large  to  con- 
stitute a  prize.  If  there  are  a  number  of 
purchasers  of  tickets,  bonds,  certiflcateR.  or 
whatever  the  thing  sold  may  be  called,  wbo 
enter  on  equal  terms,  but  in  payment  by  th<» 
company  or  manager  the  scheme  include 
the  making  of  an  inequality  in  aiiimuit«  by 
the  employment  of  chance,  so  that  one  v^ 
more  than  another  similarly  situated,  it  U  a 
lottery.  The  inequality  may  not  be  great 
nor  in  favor  of  the  person  selected  by  chaoee. 
It  may  be  against  him.  He  need  not  lose  •i\ 
or  gain  alL  Partial  gain  (or  loss  in  the  hope 
of  gain)  Is  suflident  to  constitute  a  priae.  A 
scheme  wherein  inequality  in  payment  or  di<- 
tribution  is  to  result  from  chance  has  been 
held  to  be  a  lottery.  But  In  this  case  tfc« 
court  h^d  that  a  scheme  of  a  loan  and  ^ 
curlty  company  which  issued  what  was  call- 
ed "investment  certificates'*  was  not  unlnv- 
ful.  Equitable  Loan  ft  Security  Co.  v.  Wtr- 
ing,  44  S.  E.  320,  326,  117  Ga.  599,  62  U  B.  A 
93,  97  Am.  St  Rep.  177. 

PRIZE  (In  Admiralty) 

Movables  taken  from  the  enemy  on  land 
are  generally  called  "booty,"  and  on  the  hitch 
seas  **prize.*'  The  high  seas  indnde  omu^ 
waters  without  the  boundaries  of  low-water 
mark,  though  within  bays  or  roadsteads ;  wa- 
ters on  which  a  court  of  admiralty  has  jn- 
risdiction.  United  States  ▼.  Dewey,  23  Sop. 
Ct  415,  422,  188  U.  S.  254,  47  L.  Ed.  463  (cit- 
ing United  States  Y.  Ross,  27  Fed.  Gas.  m,  1 
GaU.  624). 

PBIZE  I.OG8 

Under  the  provisions  of  8ectl<»i  19H. 
Rev.  Codes,  all  prize  logs  must  be  divided  be- 
tween the  owners  In  proportion  to  the  som- 
ber of  logs  owned  by  each,  and  'Uprise  logs' 
are  defined  to  mean  sach  logs  as  beer  d9 
mark  or  marks  and  all  logs  bearing  marfca 
not  recorded  or  claimed  within  one  year  if(* 
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er  any  general  drive.  Normatv-y.  Rose  Ijake 
Lumber  Co.,  128  Pac.  85,  88,  22  Maho,  711, 
Ann.  Gas.  1918B,  673. 
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PRO   OOKTESSO 

See  Decree  Pro  Confesao.  > 

PRO  R AT A-^RORATE  .  ^ 

"Pro  rata"  means,  literally,  "according 
to  the  rate,'*  or,  as  ordinarily  understood, 
"in  proportion."  Where  a  contract  of  rein- 
surance proTided  that  the  loss,  if  any,  shonid 
be  payable  "pro  rata,"  at  the  same  time  and 
in  the  same  manner  as  by  said  companies, 
means  according  to  that  proportion  which 
the  amount  of  the  reinsurance  bears  to  the 
original  insurance;  and,  where  the  amount  of 
original  insurance  is  $10,000  and  the  rein- 
surance  is  $5,000,  the  insurer  is  liable  for 
one-half  of  the  loss,  and,  where  the  original 
insurance  is  subsequently  reduced  to  $2,000, 
the  insurer  does  not  thereby  become  liable 
for  the  wiiole  amount  of  any  loss.  Home  Ins. 
CJo.  V.  Continental  Ins.  Co.,  73  N.  E.  65,  66, 
180  N.  Y.  389,  105  Am.  St  Rep.  772. 

PRO  TEMPORE 

See   Judge   Pro   Tempore;    OflScer   Pro 
Tern. 

The  words  "pro  tempore"  mean  for  the 
time  being.  Dobbs  v.  State,  115  Pac.  370, 
372,  5  Okl.  Cr.  476. 

PROBABILITY 

See  Reasonable  Probability. 

"Probability"  is  an  element  which  ad- 
dresses itself  to  the  reason,  and  is  frequently 
invoked  in  matters  of  human  conduct  and  ex- 
perience for  determining  the  existence  or 
nonexistence  of  a  fact  In  civil  cases  a  jury 
is  authorized  to  determine  an  issue  of  fact 
as  its  probability  or  improbability  may  ap- 
pear to  them  from  the  evidence  before  them. 
Hence,  any  evidence  tending  to  show  either 
of  these  conditions  is  relevant  to  the  issue  to 
be  determined  by  them.  "If  the  evidence  of- 
fered conduces  in  any  reasonable  degree  to 
establish  the  probability  or  improbability  of 
the  fact  in  controversy,  it  should  go  to  the 
jury."  Moody  v.  Peirano,  88  Pac.  380,  383, 
4  Cal.  App.  411  (quoting  Home  Ins.  Co.  v. 
Weide,  11  Wall.  [78  U.  S.]  438,  20  L.  Ed.  197). 

"Probability"  is  defined  to  be  the  state 
of  being  probable.  To  say  that  a  state  of 
facts  have  a  probable  existence  ex  vl  termini 
Implies  that  there  is  reason  for  the  belief 
that  they  exist  If  there  is  no  reason  for 
such  belief,  there  is  no  probability  of  their 
existence.  In  order  to  find  that  there  Is  a 
probability  of  the  existence  of  a  fact,  a  rea- 
son for  believing  in  the  existence  of  such  fact 
must  be  entertained.  A  requested  instruction 
that,  if  from  the  evidence  there  was  a  "rea- 
sonable probability"  of  defendant's  innocence^ 


then  there  was  a  Just  foundation  for  a  /ea- 
sonable  doubt  and  would  authorize  an  acquit- 
tal, is  not  erroneous,  because  of  the  use  of 
the  word  "reasonable"  as  qualifying  the  word 
"probability."  The  employment  of  the  word 
"reasonable"  does  not  and  cannot  affect  the 
correctness  of  the  charge.  It  is  but  a  state- 
ment of  what  would  have  been  implied  from 
the  word  probability  had  it  been  used  alone. 
Mims  V.  State,  37  South.  354,  141  Ala.  93. 

A  "probability  of  innocence,"  is  the  equiv- 
alent of  a  reasonable  doubt,  and  requires  the 
acquittal  of  a  defendant  charged  with  crime. 
Gainey  v.  State,  37  South.  355,  141  Ala.  72. 

PROBABLE 

The  word  "probable"  is  defined  as  "hav- 
ing more  evidence  for  than  against;  support- 
ed by  evidence  which  inclines  the  mind  to 
believe,  but  leaves  some  room  for  doubt ;  like- 
ly;" and  In  common  acceptation  the  word 
implies,  when  applied  to  a  condition  which 
may  be  supposed  beforehand,  that  we  know 
facts  enough  about  the  condition  supposed  to 
make  us  reasonably  confident  of  it,  or,  at  the 
least,  that  the  evidence  preponderates  In  its 
favor.  Gallamore  v.  City  of  Olympia,  75  Pac. 
978,  980,  34  Wash.  379  (citing  Webst  Int 
Diet). 

The  word  "probable"  does  not  mean  free 
from  doubt,  but  carries  with  it  the^dea  that 
the  contingency  is  more  likely  to  happen  than 
otherwise.  It  Is  said  to  be  ssrnonymous  with 
the  word  "likely."  Webster's  definition  Is: 
"Having  more  evidence  for  than  against; 
supported  by  evidence  which  Inclines  the 
mind  to  believe,  but  leaves  some  room  for 
doubt;  likely."  WlUard  Oil  Co.  v.  Rlley, 
.  115  Pac.  1103,  1105,  29  Okl.  19. 

*TrobabIe"  means  capable  of  being  prov- 
ed; having  more  evidence  for  than  against. 
Accused's  explanation  of  the  i)Ossession  of 
stolen  property  may  or  may  not  be  ren  son- 
able,  probable,  satisfactory,  or  true,  yet,  if 
in  the  minds  of  the  jury  it  creates  a  rea- 
sonable doubt  of  his  guilt,  he  is  entitled  to 
an  acquittal,  and  the  burden  Is  thrown  on  the 
prosecution  to  establish  the  falsity  of  It  be- 
yond a  reasonRble  doubt.  State  v.  Trosper, 
109  Pac.  858,  859,  41  Mont  442. 

The  term  "probable"  has  been  defined  to 
mean  "having  more  evidence  for  than 
against,"  supported  by  evidence  which  In- 
clines the  mind  to  believe,  but  leaves  some 
room  for  doubt.  Ex  parte  Heacock,  97  Pac. 
77,  8  Cal.  App,  420. 

In  prosecutions  for  homicide,  In  charging 
as  to  the  presumption  that  persons  Intend  the 
ordinary  results  of  their  acts,  the  words  "nec- 
essary," "probable,"  "usual,"  and  "ordinary" 
are  substantially  synonymous.  Beauregard 
V.  State,  131  N.  W.  347,  851,  146  Wis.  280. 

Iiiable  ■ynonyaioiui 

See  Liable. 
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As  likely 

The  word  "probably,"  as  used  In  an  In- 
struction as  to  future  suffering,  has  the  same 
if  not  a  stronger  meaning  than  the  word  "like- 
ly," and  on  the  authority  of  Holden  v.  Mis- 
souri R.  Co.,  84  S.  W.  133,  103  Mo.  App.  066, 
It  is  held  that  an  instruction  permitting  the 
jury  to  allow  plaintiff  a  reasonable  compen- 
sation for  bodily  pain  and  distress  of  mind 
which  she  had  suffered  or  would  "probably" 
in  the  future  suffer,  in  direct  consequence  of 
her  injuries,  was  not  fatally  erroneous  in  the 
use  of  the  word  "probably."  Pentoney  v. 
St.  Louis  Transit  Co.,  84  S.  W.  140,  141,  108 
Mo.  App.  681. 

PBOBABIiE  CAUSE 

See  Certificate  of  Probable  Cause;  Rea- 
sonable or  Probable  Cause;  Want  of 
Probable  Cause. 

See,  also.  Proximate  Cause. 

An  affidavit  for  a  warrant  of  arrest,  stat- 
ing that  affiant  has  "good  reason  to  believe" 
that  an  offense  has  been  committed,  riather 
than,  as  required  by  the  Code,  that  he  has 
"probable  cause  for  believing,"  is  void. 
"Good  reason  to  believe"  is  not  the  equivalent 
of  "probable  cause  for  believing,"  as  requir- 
ed by  the  statute.  City  of  Bessemer  v.  Eldge, 
50  South.  270,  271,  273,  162  Ala.  201. 

An  affidavit  averring  that  affiant  has 
probable  cause  for  believing  and  does  believe 
that  a  designated  offense  has  been  committed, 
and  charging  accused  with  the  offense,  is  de- 
fective for  failing  to  affirm  probable  cause 
for  believing  that  accused  is  guilty,  as  re- 
quired by  the  Code.  City  of  Selma  v.  Shivers, 
43  South.  565,  566, 150  Ala.  502. 

For  appeal 

The  phrase,  "probable  cause  for  appeal," 
used  in  Bev.  St.  1887,  §  8048,  does  not  mean 
there  is  no  probable  reason  to  suppose  the 
judgment  shall  be  reversed,  but  that  appel- 
lant has  assigned  grounds  on  which  he  ex- 
pects to  rely  which  are  open  to  doubt  or  hon- 
est difference  of  opinion.  In  re  Neil,  87  Pac 
881,  12  Idaho,  749  (citing  In  re  Adams,  22 
Pac  547,  81  Cal.  163;  People  v.  Valencia, 
45  Cal.  805 ;  Ex  parte  Hoge,  48  Cal.  6). 


The  expression  "probable  cause,"  as  used 
in  the  federal  Constitution,  referring  to  the 
issuance  of  warrants,  means  that  there  is  a 
probability  that  a  crime  has  been  committed 
by  the  person  named  In  the  warrant  Ex 
parte  Heacock,  97  Pac  77,  8  Cal.  App.  420. 

'^Probable  cause"  for  arrest,  as  a  de- 
fense to  an  action  for  false  imprisonment, 
means  a  reasonable  ground  of  suspicion,  sup- 
ported by  circumstances.  Sanders  v.  Davis, 
44  South.  979,  983,  153  Ala.  375. 

Under  Const.  U.  S.  Amend.  4,  providing 
that  no  warrant  shall  issue  but  on  probable 
cause  supported  by  oath  or  affirmation,  a  fed- 
eral court  has  no  jurisdiction  to  direct  the  Is- 


suance of*  a  warrant  on  an  information  made 
on  the  information  and  belief  of  the  United 
States  district  attorney  alone;  but  it  must 
be  supported  by  proof  establishing  probable 
cause,  to  wit,  legal  evidence  that  a  crime  has 
been  committed  and  that  there  is  probable 
cause  and  belief  that  the  accused  la  guilty  of 
the  commission  tl^ereof .  Rev.  St.  1 1Q22,  pro- 
vides that  certain  offenses  may  be  prosecuted 
either  by  indictment  or  information  filed  by 
the  district  attorney,  and  Const.  Amend.  4, 
declares  that  no  warrant  shall  be  issued  but 
on  probable  cause  supported  by  oatli  or  af- 
firmation. Held,  that  the  constitutional  pro- 
vision does  not  require  tlmt  the  oatfaa  or  nt- 
firmations  of  the  supporting  witnesses  be  tak- 
en in  open  court  or  before  the  judge  issuing 
the  warrant  or  directing  its  issuance,  but 
that  the  information  is  so  supported  where 
it  is  accompanied  by  the  evidence  of  witnessaesi 
sworn  before  a  United  States  commisstoner 
on  a  preliminary  examination,  properly  tak- 
en and  certified,  or  when  accompanied  by  the 
affidavits  made  on  oath  of  witness  sworn  be^ 
fore  any  officer  authorized  by  law  to  take 
and  subscribe  such  oaths  or  afllrmation& 
United  States  t.  Baumert,  179  Fed.  735,  73^ 


For  removal  of  aooiuied  to 
triot 

"Probable  cause"  to  believe  a  person  has 
committed  a  crime  is  the  existence  of  such 
facts  and  circumstances  as  would  excite  tiie 
belief  in  a  reasonable  mind,  acting  on  facts 
within  the  knowledge  of  the  prosecutor,  that 
the  person  charged  was  guilty  of  the  crime 
for  which    he  was   prosecuted.     "Probable 
cause"  to  believe  a  defendant  has  committed 
a  crime,  such  as  will  warrant  his  removal  to 
another  district  to  be  tried  therefor,  is  not 
established  by  evidence  which  is  as  oonsisteot 
with  his  innocence  as  with  his  guilt,  althougli 
it  may  afford  ground  for  a  suspicion  or  con- 
jecture    that   the    offense    was    committed. 
United  States  v.  Green,  136  Fed.  618,  628 
(citing  Wheeler  v.  Nesbitt  et  al.,  24  How.  {65 
U.  S.]  544,  16  L.  Ed.  765;   Bacon  v.  Toww, 
4    Cush.    [58    Mass.]    217;     Carl   v.    Ayers. 
53    N.    Y.    14;     McGum    v.    Brackets    33 
Me.   331;    Wanser  t.   Wyckoff,  9  Hun  fX. 
Y.]  178;  Anderson  v.  How,  22  N.  B.  695.  116 
N.   Y.   336;    Lacy  v.   Mitchell,  23  Ind.  67: 
Hays  V.  Blizzard,  30  Ind.  457 ;  Driggs  v.  Bur- 
ton,  44  y t  124 ;   )f ItcheU  ▼.  Wall,  111  Mass. 
492;  Harpham  v.  Whitney,  77  IlL  32). 

In  oiTil  proeeedinci 

"Probable  cause"  for  the  Issuanoe  of  as 
attachment  Is  not  synonymous  either  witli 
"just  cause"  or  "legal  cause."  S^on,  Blake 
k  Stevenson  v.  Whitt  (Ky.)  92  8.  W.  28D.  2SL 

In  relatloiL  to  prlios  and  selswoo 

"Differences  of  opinion  existed  for  a  time 
as  to  the  legal  meaning  of  the  term  "probaMe 
cause*  [for  the  seizure  of  goods  under  the 
revenue  laws},  but  it  is  settled  that  it  imports 
circumstances  wlilch  warrant  suspidoB,  and 
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that  a  doubt  respecting  tbe  true  construction 
of  the  law  Is  as  reasonable  a  cause  of  seizure 
as  a  doubt  respecting  the  fact"  Averill  y. 
Smith,  17  Wall.  [84  U.  S.]  82,  d2,  21  L.  Ed. 
613. 

"Reasonable  cause"  .su^clent  to  justify 
seizure  under  tbe  revenue  laws  means  "prob- 
able cause ;"  it  imports  a  selsnre  under  cir- 
cumstances which  warrant  suspicion.  United 
States  y.  One  Sorrel  Horse,  22  Vt  655,  657, 
27  Fed.  Cas.  315,  316.       .. .   , 

In  order  to  constitute  "probable  cause*' 
in  case  of  seizure,  if  is  not  /necessary  that 
the  circumstances  should  be  such  as  to  make 
tt  prima  facie  case  for  condemnation.  The 
words  "probable  cause"  in  all  cases  of  seizure 
haye  a  fixed  and  well-known  meaning  and 
import  a  seizure  made  uisder  circumstances 
that  warrant  suspicion,  and  the  same  rule  ap- 
plies in  cases  of  prize,  and  captors  are  not 
liable  for  damages  in  a  case  Where  a  yessel 
captured  presents  probable  cause  for  the 
capture,  even  though  She  was  led  into  the 
predicament  in  which  she  was  found  by 
mistakes  of  the  revenue  officers  of  the  cap- 
tors' own  government.  The  La  Manche,  8 
Spr.  207,  25  Law  Rep.  585,  14  Fed.  Gas.  965, 
968. 

"Probable  cause*'  is  held  to  be  '^a  reason- 
able ground  of  suspicion,  supported  by  dr- 
cumetances  sufficiently^  strong  in  themselves 
to  warrant  a  cautious  man  in  the  belief  that 
the  party  is  guilty  of  the  offense  with  which 
he  is  charged."  "Probable  cause"  means  less 
than  evidence  which  would  justify  condemna- 
tion; it  imports  a  seizure  made  under  cir- 
cumstances which  warrant  suspicion.  In  an 
action  against  an  internal  revenue  officer  for 
a  wrongful  seizure  of  property  which  has 
been  returned  to  the. claimant  intact,  proof 
of  probable  cause  for  such  seizure  is  a  com- 
plete defense,  and  may  be' made,  although  the 
court,  in  rendering  judgment  for  the  claimant 
in  a  proceeding  for  the  forfeiture  of  the  prop- 
erty, failed  to  make  the  ccfrtlficate  of  probable 
cause  provided  for  by  Rev.  St  |  970;  and 
where  the  proof  shdws  that  defendant  made 
the  seizure  by  direction  of  the  Commissioner 
of  Internal  Revenue,  based  upon  information 
received  from  his  spedal  agents  which  Justi- 
fied a  suspicion  that  the  plaintiff  was  violat- 
ing the  law,  the  court  Is  warranted  in  charg- 
ing the  Jury  as  matter  of  law  that  there  was 
probable  cause.  Agnew  v.  Haymes,  141  Fed. 
631,  640,  72  C.  C.  A.  325  (quoting  and  adopt- 
ing definition  in  Munns  v.  De  Nemours,  3 
Wash,  C.  0.  37,  17  Fed.  Cas.  993). 

On  judgment  for  claimant  of  property 
seized  by  officers  of  Uie  customs  service  for 
forfeiture,  on  the  ground  that  it  was  fraud- 
ulently imported,  a  certificate  of  reasonable 
cause  should  be  entered  by  the  court  as-  pro- 
vided by  Rev.  Stat  i  970,  although  the  ver- 
dict of  the  jury  was  clearly  right,  under  the 
evidence,  where  it  is  affirmatively  shown  that 
the  oflicem  who  instituted  the  proceedings 


acted  in  good  faith  and  on  reasonable  ground 
of  suspicion.  The  term  "reasonable  cause" 
does  not  differ  in  meaning  from  the  term 
"probable  cause"  found  in  section  909,  Rev. 
Stat  As  stated  in  AverUl  v.  Smith,  17  WaU. 
(84  U.  S.)  82,  21  L.  Ed.  613:  "Proof  of  'prob- 
able cause,'  if  shown  by  the  certificate  of  the 
District  Court  which  rendered  the  decree  dia- 
charging  the  property,  is  a  good  defense  to 
an  action  of  trespass  brought  by  the  claim- 
ant against  the  collector  who  made  the  execu- 
tive seizure,  provided  it  appears  that  judicial 
proceedings  were  instituted,  and  that  tbe 
charge  against  the  property  was  prosecuted 
to  a  final  judicial  determination.  "Where  the 
respondent  prevails  in  such  an  Information, 
the  court,  says  Mr.  Parsons,  gives  to  the 
prosecuting  or  seizing  officers  a  certificate  of 
'probable  cause,'  if  in  their  judgment  he  had 
such  cause  for  the  seizure,  and  that  he  says, 
protects  the  officer  who  made  the  seizure 
from  prosecution  for  making  the  same;  and 
he  adds  that  the  final  decree  of  the  court  in 
a  case  of  forfeiture  regularly  before  the  court 
is  conclusive.  •  *  *  Probable  cause,  he 
says,  means  less  than  evidence  which  would 
justify  a  condemnation,  and  the  same  author 
says,  if  the  court  before  whom  the  caube  is 
tried  shall  cause  a  certificate  of  entry  to  be 
made  that  there  appeared  to  be  a  reasonable 
cause  of  seizure,  the  seizing  officer  shall  be 
protected  from  all  costs,  suits,  and  actions  on 
account  of  the  seizure  and  prosecution.  Dif- 
ferences of  opinion  existed  for  a  time  as  to 
the  legal  meaning  of  the  term  'probable 
cause,'  but  it  is  settled  that  it  imports  cir- 
cumstances which  warrant  suspicion,  and 
that  a  doubt  respecting  the  true  construction 
of  the  law  is  as  reasonable  cause  of  seizure 
as  a  doubt  respecting  the  fact"  United 
States  v.  83  Sacks  of  Wool  and  5,974  Sheep- 
skins, 147  Fed.  747,  748,  749  (dUng  Gelston 
v.  Hoyt  3  Wheat  (16  U.  S.)  246,  4  L.  Ed.  881 ; 
Locke  V.  U.  S.,  7  Cranch  (11  U.  S.)  339,  8  L. 
Ed.  364;  Munns  v.  De  Nemours,  8  Wash.  C.  C. 
31, 17  Fed.  Cas.  993. 

As  proximaie  cause 

See  Proximate  Cause. 

Svffloloifct  eaiuie  synonymoiis 

Under  Pen.  (3ode,  §  872,  providing  that  if 
it  appears  from  the  examination  that  a  pub- 
lic offense  has  been  committed,  and  there  is 
sufficient  cause  to  believe  defendant  guilty, 
the  magistrate  must  issue  the  commitment 
evidence  that  accused  on  June  16,  1906,  stat- 
ed, in  the  affidavit  to  secure  registration  as  a 
voter,  that  he  was  born  in  England,  and  on 
January  31,  1908,  stated,  in  a  similar  affida- 
vit that  he  was  bom  in  San  Francisco,  was 
sufficient  to  justify  an  order  of  oommltment ; 
the  term  "sufficient  cause,"  as  used  in  the 
statute,  being  equivalent  to  the  term  '*proba- 
ble  cause,"  as  used  in  the  habeas  corpus  act 
Pen.  Code,  §  1487.  People  v.  Coombs,  98  Pac. 
686,  687,  9  Cal.  App.  262. 
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PROBABI.E  CAUSE  (In  MaUoloiui  Pros- 
eention) 

••Probable  cause"  for  a  prosecution  is  a 
''reasonable  ground  of  suspicion  supported  by 
circumstances  sufficiently  strong  In  them- 
selves to  warrant  a  cautious  man  in  the  belief 
that  the  person  accused  is  guilty  of  the  of- 
fense,'* Shafer  v.  Loucks  (N.  Y.)  58  Barb. 
426,  431  (quoting  definition  in  Foshay  v.  Fer- 
guson [N.  Y.]  2  Denio,  619) ;  Cook  v.  Proskey, 
138  Fed.  273,  276,  70  C.  C.  A.  563  (quoting  and 
adopting  definition  in  Sanders  v.  Palmer,  55 
Fed.  217,  5  C.  C.  A.  77) ;  *  Gates  v.  Union  Saw- 
mill Co.,  47  South.  761,  762,  122  La.  437 
(quoting  and  adopting  definitions  In  26  Cyc. 
p.  24;  Lane  v.  Pennsylvania  R.  Co.,  76  Atl. 
1016,  1017,  78  N.  J.  Law,  672)  :  Butcher  v. 
Hoffman,  73  S.  W.  266,  268.  99  Mo.  App.  239 ; 
Moneyweight  Scale  Co.  v.  McCormlck,  72  Atl. 
537,  540,  109  Md.  170:  Lasky  v.  Smith,  80 
AtL  1010,  1011,  115  Md.  370,  Ann.  Cas.  1913A, 
742;  Carp  v.  Queen  Ins.  Co.,  101  S.  W.  78, 
97,  203  Mo.  295 ;  Wllkerson  v.  McGhee,  134 
S.  W.  595,  596,  153  Mo.  App.  343;  Price  v. 
Denlson,  103  N.  W.  728,  729,  95  Minn.  106; 
Stoecker  v.  Nathanson,  98  N.  W.  1061,  1063, 
5  Neb.  (Unof.)  436,  70  L.  R.  A.  667. 

"Probable  cause,"  unlike  malice,  is  not 
determined  by  the  standard  of  the  particular 
defendant,  but  of  the  ordinarily  prudent  and 
cautious  man,  exercising  conscience,  impar- 
tiality, and  reason,  without  prejudice,  upon 
the  focts;  and  an  honest  belief,  unfounded 
upon  reasonable  grounds,  is  not  sufficient 
Rawson  v.  Leggett,  90  N.  Y.  Supp.  5,  7,  97 
App.  DlT.  416  (citing  Heyne  v.  Blair,  62  N. 
Y.  19). 

"Probable  cause"  has  been  variously  de- 
fined as  "reasonable  cause,  such  as  would 
operate  on  the  mind  of  a  discreet  man ;  prob- 
able cause,  such  as  would  operate  on  the 
mind  of  a  reasonable  man."  There  must  be 
such  a  state  of  facts  as  would  lead  a  man 
of  ordinary  caution  and  prudence  to  believe 
and  entertain  an  honest  and  strong  suspicion 
that  the  person  is  guilty.  McMorrls  v.  How- 
ell, 85  N.  Y.  Supp.  1018,  1019,  89  App.  Div. 
272. 

"Probable  cause"  is  the  knowledge  of 
facts,  actual  or  apparent,  strong  enough  to 
justify  a  reasonable  man  in  the  belief  that  he 
has  lawful  grounds  for  prosecuting  the  de- 
fendant in  the  manner  complained  of.  Burt 
V.  Smith,  73  N.  E.  495,  496,  181  N.  Y.  1,  2 
Ann.  Gas.  576. 

"Probable  cause"  is  a  reasonable  ground 
of  suspicion,  supported  by  circumstances  suf- 
ficiently strong  in  themselves  to  warrant  a 
reasonably  prudent  man  in  his  belief  that 
the  person  accused  is  guilty  of  the  offense 
with  which  he  Is  charged.  Deering  v.  Geb- 
hard,  108  N.  Y.  Supp.  715,  716,  67  Misc.  Rep. 
451. 

Knowledge  of  facts,  actual  or  apparent, 
strong  enough  to  justify  a  reasonable  man  in 
the  beUef  that  he  has  lawful  ground  for  a 


prosecution,  is  ''probable  cause,'*  wUcb  wfll 
defeat  an  action  for  malicious  proeecutloiL 
Orefice  v.  Savarese,  113  N.  Y.  Supp.  175,  177. 
61  Misc.  Rep.  88. 

"The  question  of  what  constitutes  'prob- 
able cause'  In  instituting  a  criminal  prosecn- 
tlon  does  not  depend  upon  whether  the  of- 
fense has  been^committed  In  fact,  nor  wheth- 
er the  accused  *is  guilty  or  innocent,  but  upon 
prosecutor's    belief   based   upon    reasonable 
grounds.    The  prosecutor  may  act  upon  ap- 
pearances, and,  if  the  appai^t  facts  are 
such    that   a   discreet  -and    prudent   person 
would  be  led  to  believe  that  accused  had 
committed  the  ^ crime,  he  would  not  be  lia- 
ble in  a  prosecution  fbr  malicious  proeeca- 
tion  although  It  may  turn  out  that  the  ac- 
cused was  innocent"    A  finding  of  want  of 
"probable  cause"  In  instituting  a  prosecution 
against  plaintm*  for  larceny  of  money  col- 
lected by  him  for  defendants  company  of  B. 
is  not  warranted,  the  facts  being  that  on  in- 
vestigation It  was  found  that  plaintiff  had 
received  the  money,  of  B.  and  given  him  a  re- 
ceipt therefor,  and  examination  of  the  books 
and  Inquiry  of  the  company *s  employ^  doc 
disclosing  that  it  had  been  paid  over  to  the 
company,  or  showing  any  trace  of  it  after 
its  receipt  by  plalntiif,  and  plaintiff  havini; 
pre^iousIy  and  in  like  manner  misappropri- 
ated money  belonging  to  the  company.    Ban- 
kell  V.  Welnacht,  91  K.  Y.  Supp.  107,  109,  99 
App.  Div.  316  (citing  Fagan  v.  Knox,  66  -V 
Y.  525;    Anderson  v.  Howe,  22  N.   E.  895. 
116  N.  Y.  336;    Kutner  v.  Fargo,  54  X.  T. 
Supp.  332,  34  App.  Div.  317;    Scott  v.  Den- 
nett Surpassing  Coffee  Co.,  64  N.  Y.  Supp. 
1016,  51  App.  Div.  821). 

"Probable  cause"  consists  of  such  rea- 
sons as  are  sufild^t  to  create  a  reasonabie 
belief  that  a  crime- has  been  committed,  and 
that  the  party  charged  was  connected  there- 
with. It  is  such  a  state  of  facts  in  the  mind 
of  the  prosecutor  as  would  lead  a  man  of 
ordinary  caution  ahd  prudence  to  believe  or 
entertain  an  honest  and  strong  mispidon 
that  the  penraai  ajocnaed  Is  guilty.  Florida 
East  Coast  R.  Co.  v.  Groves,  46  South.  2H 
296,  65  Fla.  436  (qwotlng  and  adopting  defini- 
tion in  Cockfield  v.  rBraveboy  IS.  C.J  2  M^ 
Mul.  270,  39  Am.  Decw  128 ;  Bacon  t.  Towne, 
4  Cush.  [58  Mass.]  217)  Farls  v.  Starke,  3 
B.  Mon.  [42  Ky.]  4 ;  citing  Cooley,  TortB  [3d 
Ed.]  p.  323). 

"Probable  cause"  for  a  criminal  proseco- 
tion  is  in  effect  the  concurrence  of  the  belief 
of  guilt  with  the  existence  of  facts  and  dr 
cumstances  reasonably  warranting  the  be- 
lief. Runo  v.  Williams,  122  Pac  1082,  10S5^ 
162  Cal.  444. 

**Probable  cause"  for  the  commencemeDt 
of  a  civil  action  consists  in  such  facts  and 
circumstances  as  will  warrant  a  caatioiis. 
reasonable,  and  prudent  man  in  the  honest 
belief  that  his  action  and  means  taken  in  its 
prosecution  are  just,  legal,  and  pr<^)er.  Ne)- 


PROBABLE  CAUSE 


1227 


PROBABLE  CAUSE 


8on  T.  IntematioBal  Harvester  Co.  of  Ameri- 
ca, 135  N.  W.  808,  810,  117  Mlim.  298. 

'Trobable  cause*'  means  a  belief  by  the 
prosecutor  in  tlie  guilt  of  the  accused  based 
upon  facts  and  circumstances  sufficiently 
strong  in  themselves  to  induce  such  belief  In 
the  mind  of  a  reasonable  and  cautious  man. 
Ruth  V.  St  Louis  Transit  Co.,  71  S.  W.  1055, 
1058,  98  Mo.  App.  1. 

"Probable  cause"  for  a  criminal  prosecu- 
tion is  such  a  state  of  facts  known  to  the 
prosecutor,  or  such  information  received  by 
him  from  sources  entitled  to  credit,  as  would 
induce  a  man  of  ordinary  caution  and  pru- 
dence to  believe,  and  does  induce  the  prose- 
cutor to  believe,  that  accused  is  guilty  of  the 
crime  charged,  and  thereby  cause  the  prose- 
cution. A  well-founded  doubt  as  to  the  law 
may  constitute  probable  cause  which  will 
justify  a  prosecution  the  same  as  doubt  con- 
cerning the  facts,  if  such  doubt  induces  in 
the  mind  an  honest  belief  that  there  are  legal 
grounds  for  the  prosecution.  Whipple  ▼. 
Gorsuch,  101  S.  W.  735,  737,  82  Ark.  252,  10 
L.  R.  A.  (N.  S.)  1133,  12  Ann.  Cas.  38. 

"Probable  cause"  is  any  such  combina- 
tion of  facts  and  proofs  as  may  fairly  lead 
the  reasonable  mind  to  the  belief  that,  In  the 
absence  of  hitherto  unknown  qualifying  or 
rebutting  evidence,  the  prosecution  ought  to 
be  successful.  Bosch  v.  Miller,  118  S.  W. 
506,  509,  136  Mo.  App.  482. 

The  following  instruction  was  not  erro- 
neous for  any  reason  assigned:  "'Probable 
cause*  is  defined  to  be  the  existence  of  such 
foots  and  circumstances  as  would  excite  the 
belief  in  a  reasonable  mind,  acting  on  the 
facts  within  the  knowledge  of  the  prosecutor, 
that  the  person  charged  was  guilty  of  the 
crime  for  which  she  was  prosecuted."  Ste- 
wart V.  Mulligan,  75  S.  E,  991,  992,  11  Ga. 
App.  660. 

"Probable  cause"  for  a  prosecution  alleg- 
ed to  have  been  malicious  is  based  on  circum- 
stances that  would  induce  action  upon  the 
part  of  an  ordinarily  prudent  person;  the 
test  being  applied  as  of  the  time  when  the 
prosecution  began.  Equitable  Life  Assur. 
Soc.  of  United  States  v.  Lester  (Tex.)  110  S. 
W.  499,  501. 

"Probable  cause,"  as  employed  in  actions 
for  malicious  prosecution,  is  such  a  state  of 
facts  in  the  mind  of  the  prosecutor  as  would 
lead  a  man  of  ordinary  caution  and  prudence 
to  believe  or  entertain  an  honest  and  strong 
suspicion  that  the  person  arrested  is  guilty. 
Hanchey  v.  Brunson,  56  South.  971,  972,  175 
Ala.  236. 

"Probable  cause,"  justifying  the  institu- 
tion of  a  criminal  prosecution  so  as  to  con- 
stitute a  defense  in  an  action  for  malicious 
prosecution,  embodies  the  element  that  de- 
fendant at  the  time  of  instituting  the  crimi- 
nal prosecution  believed  plaintiff  guilty. 
Pleischhauer  v.  Fabeus,  96  Pac.  17,  19,  8  Cal. 
App.  30. 


"Probable  cause"  for  a  prosecutloii  is  a 
suspicion  founded  upon  drcumstancee  war-* 
ranting  a  reasonable  man  to  believe  that  the 
charge  is  true.  Carpenter  v.  Ashley,  115 
Pac.  268,  269,  15  CaL  App.  461. 

"Probable  cause"  for  the  institution  of  a 
prosecution  claimed  to  have  been  malicious 
is  the  existence  of  circumstances  and  facts 
sTifflciently  strong  to  excite  in  a  reasonable 
mind  suspicion  that  the  person  charged  with 
having  Loon  guilty  was  guilty.  It  is  a  case 
of  apparent  guilt  as  contradistinguished 
from  real  guilt.  It  is  not  essential  that  there 
should  be  positive  evidence  at  the  time  the 
action  Is  commenced,  but  the  guilt  should  be 
so  apparent  at  that  time  that  it  would  b6 
sufficient  ground  to  induce  a  rational  and 
prudent  man,  having  due  regard  for  the 
rights  of  others,  as  well  as  his  own  rights,  to 
institute  a  prosecution.  The  facts  and  cir- 
cumstances should  be  such  as  to  Justify  a 
reasonable  belief  in  the  guilt  of  the  person 
accused.  Moore  v.  First  Nat  Bank  of  States- 
vine,  52  S.  E.  944,  947,  140  N.  C.  293  (citing 
Cabiness  v,  Martin,  14  N.  0.  454;  Smith  v» 
Deaver,  49  N.  C.  513;  Stacey  v.  Emery,  97 
U.  S.  642,  24  L.  Ed.  1035;  Ferguson  v.  Ar- 
now,  37  N.  E.  626,  142  N.  Y.  580 ;  Spengler  v. 
Davy,  56  Va.  [15  Grat.]  381 ;  Munns  v.  Du- 
pont,  17  Fed.  Cas.  993 ;   Jagg.  Torts,  616). 

In  an  action  for  malicious  prosecution, 
probable  cause  is  that  which  leads  the  aver- 
age man  to  believe  that  the  accused,  charged 
with  embezzlement,  purposely  withheld  the 
truth,  and  which  warrants  him  to  believe  in 
the  guilt  of  the  accused  in  the  offense  charg- 
ed. Kirk  V.  Wieuer-Loeb  Laundry  Co.,  45 
South.  738,  739,  120  La.  820. 

It  is  not  essential  to  probable  cause  for 
an  arrest  that  the  accuser  believe  that  he 
has  sufficient  evidence  to  procure  a  convic- 
tion. Belief  that  "probable  cause"  exists 
for  an  arrest  is  different  from  belief  of  guilt, 
and  the  former  has  no  materiality  in  mali- 
cious prosecution  unless  as  bearing  on  the 
question  of  malice.  Michael  v.  Matson,  105 
Pac.  537,  539,  81  Kan.  360. 

"Probable  cause"  is  a  suspicion  founded 
upon  circumstances  warranting  a  reasonable 
man  in  the  belief  that  the  charge  is  true; 
and,  in  an  action  for  malicious  prosecution 
under  Penal  Code,  $  481,  making  it  a  crime 
to  alter  a  railroad  ticket  with  intent  to  de- 
fraud, evidence  that  a  ticket  had  been  alter- 
ed, with  intent  to  use  it  a  second  time  be- 
tween the  same  points,  that  it  was  purchased 
from  plaintiff,  and,  on  a  comparison  of 
plaintiff's  handwriting  with  the  writing  on 
the  ticket  which  constituted  the  claimed  al- 
teration, both  the  railroad  employ^  and  a 
reputable  expert,  acting  in  good  faith,  were 
convinced  that  the  writing  on  the  ticket  was 
plaintiff's  showed  probable  cause  for  the 
prosecution,  though  plaintiff  denied  having 
seen  the  ticket.  A  person  instituting  a  pros- 
ecution need  not  investigate  the  crime  itself. 
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CT  seek  to  ascertain  whether  there  are  any 
other  facts  relating  to  the  offense,  or  wheth- 
er the  accused  had  any  defense  to  the  charge, 
or  exhaust  all  sources  of  Information  bear- 
ing upon  the  facts  which  hare  come  to  his 
knowledge,  but  it  is  sufficient,  to  justify  him 
in  seeking  to  have  the  act  punished,  if  the 
facts  within  his  knowledge,  although  not  in 
law  constituting  a  crime,  are  such  as  to  in- 
duce in  the  mind  of  a  reasonable  man  the 
honest  belief  that  a  crime  has  been  commit- 
ted. That,  after  the  taking  of  evidence  up- 
on the  preliminary  examination  of  one  accus- 
ed of  crime,  the  magistrate  adjudged  that  he 
was  guilty  of  the  offense,  and  committed  him 
to  answer  thereto  in  the  superior  court,  is 
prima  facie  evidence  of  probable  cause  in  an 
action  for  malicious  prosecution.  Johnson  v. 
Southern  Pac.  Co.,  107  Pac.  611,  613,  157  Cal. 
333. 

Under  Civ.  Code  1910,  §§  4440,  4452,  pro- 
viding that  want  of  probable  cause  shall  ex- 
ist when  the  circumstances  are  such  as  to 
satisfy  a  reasonable  man  that  the  accuser 
had  no  ground  for  proceeding  but  his  desire 
to  injure  the  accused,  it  was  not  accurate 
to  charge,  in  an  action  for  illegal  arrest  and 
malicious  prosecution  that  to  constitute 
probable  cause  there  must  be  reasonable 
grounds  of  suspicion,  supported  by  circum- 
stances sufficiently  strong  in  themselves  to 
warrant  a  "cautious"  man  in  the  belief  that 
the  person  arrested  is  guilty  of  a  crime. 
McPherson  v.  Chandler,  72  S.  E.  948,  919, 
137  Ga.  129. 

Want  of  probable  cause,  the  burden  of 
proving  which  is  on  plaintiff  In  an  action  for 
malicious  prosecution,  the  determination  of 
any  disputed  facts  as  to  which  is  for  the 
jury,  and  the  sufficiency  of  the  facts  shown 
as  to  which  is  for  the  court,  and  which  is 
absence  of  a  suspicion  founded  on  circum- 
stances sufficiently  strong  to  warrant  a  rea- 
sonable man  in  the  belief  that  the  charge 
Is  true,  does  not  exist  where  a  draft  given  a 
hotel  by  a  guest  is  thrown  out  by  the  bank 
on  which  it  is  drawn,  with  the  indorsement, 
"Has  no  account,"  and  the  hotel  has  him  ar- 
rested, without  further  communication  with 
the  bank,  and  without  consulting  the  district 
attorney;  and  this,  though  it  knows  the 
guest  has  correctly  given  it  the  name  of  an- 
other hotel  to  which  he  has  gone,  and  which 
is  further  away  from  the  bank.  Booraem  v. 
Potter  Hotel  Co.,  97  Pac  65,  66,  154  Cal.  99. 

Aotiutl  guilt  or  innooenoe 

Probable  cause,  in  an  action  for  mali- 
cious prosecution,  does  not  depend  on  the 
actual  state  of  the  case  in  point  of  fact,  for 
there  may  be  probable  cause  for  commenc- 
ing a  criminal  prosecution  against  a  party, 
although  subsequent  developments  may  show 
his  absolute  innocence.  Mundal  v.  Minne- 
apolis &  St  L.  R.  Co.,  99  N.  W.  273,  274,  92 
Minn.  26. 


"Probable  cause*'  for  the  Institatlon  of 
a  prosecution  alleged  to  haye  been  malicioos 
is  not  to  be  confounded  with  actual  guilt 
As  actual  guilt  must  always  be  established 
by  proof  beyond  a  reasonable  doubt,  while 
"probable  cause  is  only  such  a  state  of  facts 
and  circumstances  as  would  lead  a  careful 
and  conscientious  man  to  believe  that  the 
plaintiff  was  guilty."  Martin  v.  Gorscadden. 
86  Pac.  33,  36,  34  Mont.  308  (adopting  def- 
inition in  Barron  v.  Mason,  31  VL  189). 

Apparent  state  of  facts 

"Probable  cause"  for  the  Institution  of  a 
criminal  prosecution,  so  as  to  defeat  an  ao 
tion  for  malicious  prosecution  therefor,  et- 
ists  where  the  facts  found  on  reasonable  in- 
quiry are  such  as  will  induce  a  reasonably 
intelligent  and  prudent  person  to  believe  that 
accused  had  committed  the  crime  dianred. 
Indianapolis  Traction  &  Terminal  Co.  v.  Hea- 
by,  97  N.  ET.  313,  317,  178  Ind.  239. 

Conieotnre  or  anspieiott 

"Probable  cause"  is  a  reasonable  ground 
for  suspicion,  supported  by  circumstances 
sufficiently  strong  in  themselves  to  warrant 
a  cautious  man  in  the  belief  that  the  person 
accused  is  guilty  of  the  offense  charged,  bat 
mere  suspicion  and  belief,  though  honestlf 
entertained,  do  not  afford  a  basis  for  prob- 
able cause,  but  it  is  essential  that  the  actor 
knows  of  facts  or  circumstances  justif^riog  a 
reasonable  and  cautious  man  in  belleviiu; 
that  accused  is  guilty.  Gulsby  v.  Louisville 
&  N.  R.  Co.,  52  South.  392,  394,  167  Ala.  122. 

ConTiotion  or  aeqvittal 

The  existence  of  want  of  probable  cause 
is  not  to  be  determined  by  the  subsequent 
acquittal  or  discharge  of  accused,  but  by  V» 
existence  or  nonexistence  at  the  time  of  rea- 
sonable grounds  of  suspicion,  supported  hy 
circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautious  man  in  the  be- 
lief that  the  person  accused  was  guilty  of  the 
offense  charged.  Goodman  ▼.  Bedras,  123  N. 
Y.   Supp.   250,   252. 

Where  a  criminal  prosecution  Is  com- 
menced on  the  initiative  of  a  private  person 
and  a  conviction  and  judgment  is  bad  with- 
out collateral  fraud,  the  Judgment  will  stand 
as  probable  cause  for  such  prosecution,  thoogii 
it  is  reversed  on  appeal  for  error  in  the  trial, 
even  error  in  holding  that  the  facts  do  not 
constitute  guilt  of  the  criminal  charge.  Tbe 
fraud  that  will  take  a  Judgment  of  convv> 
tion  out  of  the  rule  rendering  it  probable 
cause  is  fraud  extrinsic,  not  in  teBpeci  to 
matters  litigated  and  passed  upon  at  th^ 
trial.  Topolewski  v.  Plankinton  Packing 
Co.,  126  N.  W.  554,  558,  143  Wis.  52. 

Unless  shown  to  have  been  procured  bf 
fraud  or  undue  influence,  a  Judgment  of  con- 
viction by  a  court  of  competent  JiuisdictioB 
is  conclusive  evidence  of  the  existence  of 
probable  cause,  though  subsequently  rerersed 
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and  set  aside.  The  finding  of  an  indictment 
is  prima  facie,  bnt  not  conclusive,  evidence  of 
probable  cause,  but  an  acquittal  is  not  evi- 
dence of  the  want  of  it.  Casey  v.  Dorr,  127 
S.  W.  708,  709,  94  Ark.  433,  140  Am.  St  Rep. 
124,  21  Ann.  Gas.  1046. 

"Probable  cause"  for  instituting  crim- 
inal proceedings  which  will  protect  the  per- 
son instituting  them  from  liability  for  mali- 
cious prosecution  is  constituted  by  such  facts 
and  circumstances  as  when  communicated 
to  the  generality  of  men  of  ordinary  and  im- 
partial minds  are  sufficient  to  raise  in  them 
a  belief,  or  real  grave  suspicion  of  the  guilt 
of  the  person,  and  there  was  probable  cause, 
where  a  verdict  and  Judgjaent  of  conviction 
were  had  in  a  court  of  competent  Jurisdic- 
tion, though  the  party  was  afterwards  ac- 
quitted ui)on  an  appeal  to  a  superior  tri- 
bunal. Griffls  V.  Sellars,  19  N.  C.  492,  496, 
31  Am.  Dec.  422. 

If  the  facts  reasonably  justify  defend- 
ant in  the  honest  belief  that  plaintiff  had 
committed  an  offense,  defendant  cannot  be 
said  to  have  made  complaint  without  "prob- 
able cause,"  notwithstanding  the  fact  that 
the  papers  when  drawn  did  not  accurately 
state  the  offense.  An  acquittal  does  not  nec- 
essarily show  want  of  **probable  cause."  Da- 
vis V.  McMillan,  106  N.  W.  862,  863,  864,  142 
Mich.  391.  3  L.  R.  A.  (N.  S.)  928,  113  Am. 
St  Rep.  585,  7  Ann.  Cas.  854. 

When  a  committing  magistrate  examines 
a  criminal  complaint  and  discharges  accus- 
ed, his  action  establishes  a  prima  fade  case 
of  want  of  probable  cause  in  an  action  for 
malicious  prosecution,  but  such  is  not  the  ef- 
fect of  a  verdict  and  Judgment  of  acquittal 
by  a  court  having  Jurisdiction  to  try  and  de- 
termine the  guilt  or  innocence  of  accused, 
80  that,  where  accused  was  tried  and  ac- 
quitted by  a  Justice  of  the  peace  having  final 
Jurisdiction,  the  Justice's  docket  in  an  action 
for  malicious  prosecution  was  admissible 
only  to  show  that  the  prosecution  had  ter- 
minated, and  was  not  relevant  to  the  ques- 
tion of  probable  cause.  Downing  v.  Stone, 
68  S.  B.  9, 11,  152  N.  C.  525, 136  Am.  St  Rep. 
841,  21  Ann.  Cas.  753. 

(yood  f  aitli  or  malice 

Malice  distinguished,  see  Malice. 

"Probable  cause"  has  reference  to  the 
common  standard  of  human  Judgment  and 
conduct,  and  malice  refers  to  the  mind  and 
Judgment  of  the  defendant  in  the  particular 
act  charged  as  a  malicious  prosecution. 
Grlswold  V.  Griswold,  77  Pac.  672,  673,  143 
Cal.  617. 

Honest  belief 

"Probable  cause"  in  an  action  for  mali- 
cious prosecution  does  not  depend  on  the  ac- 
tual state  of  the  case  in  point  of  fact,  but 
apon  the  honesty  and  reasonable  belief  of 
t^  party  comm^iclng  the  prosecution.    The 


want  of  probable  cause  is  essential  for  every 
suit  for  malicious  prosecution.  Richardson 
V.  Dybedahl,  98  N.  W.  164,  165,  17  S.  D.  629. 

"Probable  cause"  does  not  depend  on  the 
actual  state  of  the  case  in  point  of  fact,  but 
upon  the  honest  and  reasonable  belief  of  the 
party  commencing  the  prosecution;  and, 
where,  defendant  knew  that  his  former  wife 
and  plaintiff  had  married  In  Missouri  the 
next  day  after  such  wife's  divorce  from  de- 
fendant in  Kansas,  and  knew  that  by  the  law 
of  the  latter  state  a  divorce  did  not  become 
effective  until  six  months  after  its  rendition, 
and  that  under  that  law  a  marriage  within 
six  months  was  bigamy,  and  also  knew  that 
plaintiff,  though  himself  unmarried,  was  sub- 
ject to  prosecution  in  this  state  under  Rev. 
St  1909,  §  4724,  for  knowingly  marrying  the 
wife  of  another,  defendant  had  probable 
cause  for  a  prosecution  under  section  4724. 
Sndth  V.  Glynn  (Mo.)  144  S.  W.  149,  161. 

Proseoiition   to   enforce  civil   liability 

Where  a  creditor  brings  a  criminal  pros- 
ecution against  his  debtor  for  the  purpose 
of  collecting  the  debt,  it  is  prima  fade  evi- 
dence of  want  of  probable  cause,  shifting  the 
burden  of  showing  probable  cause  and  want 
of  malice  on  defendant  MacDonald  v. 
Schroeder,  63  Atl.  1024,  1025,  1026,  214  Pa. 
411,  6  L.  R.  A.  (N.  S.)  701,  6  Ann.  Cas.  506 
(citing  Prough  ▼.  Entriken,  11  Pa.  81 ;  Scho- 
fleld  V.  Ferrers,  47  Pa.  194,  86  Am.  Dec.  632 ; 
Schmidt  v.  Weidman,  63  Pa.  173.  To  the 
same  effect  is  Appeal  of  Work,  59  Pa.  444; 
Mayer  v.  Walter,  64  Pa.  283;  Fillman  v. 
Ryon,  32  Atl.  89,  168  Pa.  484). 

Reliance  on  information  of  others 

"Probable  cause,"  depending  not  on  the 
actual  state  of  the  case,  but  on  honest  and 
reasonable  belief,  being  necessarily  the  prod- 
uct, in  part  of  hearsay  declarations,  the 
prosecuting  attorney,  being  called  on  in  an 
action  for  malicious  prosecution  to  Justify 
his  course,  may  give  the  sources  of  his  in- 
formation, and  relate  in  detail  not  only  the 
facts  of  his  personal  knowledge,  but  those 
communicated  by  others.  Carpenter  v.  Sib- 
ley, 119  Pac.  391,  396,  16  Cal.  App.  589. 

"Probable  cause"  means  reasonable 
grounds  for  suspicion,  supported  by  circum- 
stances sufficiently  strong  in  themselves  to 
warrant  an  ordinarily  cautious  man  in  the 
belief  that  accused  is  guilty  of  the  offense 
charged;  and,  to  constitute  probable  cause, 
a  prosecutor  need  not  necessarily  have  per- 
sonal knowledge  of  the  transaction  of  which 
he  complains,  but  may  act  upon  information 
communicated  to  him  in  the  ordinary  routine 
of  business,  where  he  honestly  believes  such 
information  to  be  true  and  Uie  information 
is  of  such  character,  and  is  communicated 
in  such  a  manner  that,  under  similar  cir- 
cumstances it  would  be  acted  upon  by  a  busi- 
ness man  of  ordinary  prudence.  The  qnes- 
tion  of  probable  cause  does  not  turn  upon  a 
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consideration  of  what  were  the  facts  of  the 
case,  but  upon  a  consideration  of  what  were 
the  facts  as  they  appeared  to  or  were  known 
by,  or  were  believed  to  be,  by  the  person 
making  complaint;  the  controlling  fact  be- 
ing not  whether  there  was  actual  cause  for 
the  prosecution,  but  whether  the  person  in- 
stituting it  had  probable  cause  for  doing  so. 
Thus  where  a  person's  goods  had  been  stol- 
en, and  two  of  such  person's  regularly  em- 
ployed watchmen  reported  to  him  that  they 
had  seen  another  steal  the  goods,  and  that 
he  admitted  to  them  that  he  had  done  so, 
the  owner  was  warranted  in  believing  that 
the  other  man  was  guilty,  and,  in  the  absence 
of  evidence  tending  to  show  negligence  or 
bad  faith  in  the  employment  of  the  watch- 
man, or  that  the  owner  knew  or  had  reason 
to  suspect  the  information  to  be  false,  consti- 
tuted probable  cause  for  suing  out  a  war- 
rant to  search  the  suspected  person's  dwell- 
ing house.  Where  the  facts  are  undisputed, 
and  but  one  inference  can  be  drawn  from 
them,  the  question  of  probable  cause  for  su- 
ing out  a  complaint  is  one  of  law  for  the 
court,  and  it  is  error  to  submit  any  phase  of 
the  question  to  the  jury.  Lane  v.  Pennsyl- 
vania R.  Ck).,  76  Atl.  1016,  1017,  78  N.  J. 
Law,  672. 

"The  finding  of  an  indictment  by  a  grand 
Jury,  or  the  commitment  of  an  examining 
magistrate,  is  prima  facie  evidence  of  'prob- 
able cause/  "  On  parity  of  reason,  the  filing 
of  an  information  by  a  prosecuting  attorney 
on  his  own  information  and  belief  is  prima 
facte  evidence  of  probable  cause,  but  not  so 
when  the  information  is  predicated  on  the 
affidavit  of  the  complaining  witness.  Plnson 
V.  Campbell.  101  S.  W.  621,  624,  124  Mo. 
App.  260  (citing  Cooley,  Torts  [3d  Ed.]  p.  328 ; 
Sharpe  v.  Johnston,  76  Mo.  660). 

Beaaonable  oavse 

In  an  action  for  malicious  prosecution, 
the  use  in  the  charge  of  the  term  "reasonable 
cause"  for  "probable  cause"  was  not  error, 
the  terms  being  practically  synonymous, 
though  it  is  better  to  use  the  latter  term. 
McCall  ▼.  Alexander,  65  S.  E.  1021,  1022,  84 
S.  C.  187 

A  finding,  in  an  action  for  malicious 
prosecution  based  on  defendant  procuring 
the  arrest  of  plaintiff  on  the  ground  that 
there  was  danger  that  he  would  leave  the 
state  to  avoid  examination  of  proceedings  in 
aid  of  execution,  that  defendant  had  reason- 
able cause  to  believe  there  was  danger  that 
plaintiff  was  about  to  leave  the  state  to  avoid 
examination,  is  the  same  thing  as  "probable 
cause"  to  procure  his  arrest  on  that  ground. 
Bank  of  Miller  v.  Rlchmon,  94  N.  W.  d98, 
9d9,  68  Neb.  731. 

PROBABLE  CONSEQUENCE 

A  "probable  consequence"  is  one  that  is 
more  likely  to  follow  its  supposed  cause  than 
it  ia  to  fail  to  follow  it    The  Santa  Bita,  173 


Fed.  413,  417  (quoting  and  adopting  defini- 
tion in  Cole  V.  German  Savings  k  Loan  Soc, 
124  Fed.  115,  69  C.  C.  A.  5d5,  63  L.  B.  A 

416). 


The  right  which  every  man  has  to  earn 
his  living  or  pursue  his  trade  without  inter- 
ference, or  to  seek  employment  without  hio- 
drance,  has  been  called  a  "probable  expect- 
ancy." L.  D.  Wlllcutt  &  Sons  Ca  v.  Brick- 
layers' Benevolent  &  Protective  Union  No. 
3,  85  N.  E.  897,  900,  200  Mass.  110.  23  L. 
R.  A.  (N.  S.)  1236  (citing  and  adopting  defini- 
tion in  Jersey  CJity  Printing  Co.  r.  Cassidy. 
53  Atl.  230,  63  N.  J.  Eq.  759). 

PROBATE 

See  Matter  of  Probate. 

"Probate"  means  proof  of  the  will  by 
the  proper  tribunal.  Decker  v.  Fahrenboltz, 
68  Atl.  1048,  1050,  72  Atl.  339,  107  Md.  515 
(quoting  and  adopting  definition  In  Warford 
V.  Colvln,  14  Md.  532). 

"'Probate  of  a  will*  is  defined  to  be: 
'The  proof  before  an  officer  authorized  by 
law  that  an  Instrument  offered  to  be  prored 
or  recorded  Is  the  last  will  and  testament 
of  the  deceased  person  whose  testamentair 
act  it  is  alleged  to  be.*  In  other  words,  pro- 
bate is  proving  the  instrument  purporting  tc 
be  a  will  to  have  been  signed  by  the  testator 
in  the  presence  of  at  least  two  witnesses, 
who  at  his  request  signed  the  same  as  wit- 
nesses, and  that  the  testator  at  the  time  of 
the  execution  thereof  was  of  sound  mind.* 
Shevaller  v.  State,  123  N,  W.  424,  426.  85 
Neb.  366, 19  Ann.  Cas.  361  (quoting  and  adopt 
ing  definition  in  Pettit  v.  Black,  12  N.  W. 
841,  844,  13  Neb.  142.  151;  citing  2  Boor. 
Law  Diet.  378);  Walker  v.  Ehresman.  113 
N.  W.  218,  219,  79  Neb.  775  (citing  Pettit  t. 
Black,  12  N.  W.  841,  13  Neb.  151). 

The  "probate  of  a  will"  is  the  proof  be- 
fore the  proper  court  or  officer  that  the  In- 
strument offered  to  be  proved  or  recorded 
is  the  last  will  and  testament  of  the  deoea^ 
ed  person  whose  testamentary  act  it  is  al- 
leged to  be.  This  includes  not  only  the  evi- 
dence Jurisdictional  and  otherwise,  presented 
to  the  court,  but  also  the  judicial  determina- 
tion by  the  court  on  that  evidence  that  the 
instrument  is  what  It  purports  to  be.  Tllgh- 
man  v.  France,  59  Ati.  277,  278,  99  Md.  6U. 

The  word  "probate,**  as  used  in  a  statnte 
providing  that  all  original  wills  together 
with  a  probate  thereof  shall  remain  in  the 
office  of  the  clerk  of  the  probate  court  of  the 
proper  county,  means  the  legal  proof  of  the 
due  execution  and  validity  of  the  will 
Schofield  V.  Thomas,  83  N.  E.  121,  124,  231 
lU.  114. 

The  probate  of  the  will  in  the  probatt 
court  is  the  "probate  of  the  will,'*  and  aa 
appeal  by  the  widow  from  the  decree  d  pro- 
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bate  court  allowing  the  will,  against  her 
objection,  is  a  legal  proceeding,  wherein  the 
validity  of  the  will  is  drawn  in  question, 
within  Pnb.  St  c  127,  §  18,  authorizing  the 
widow,  within  six  months  after  "probate 
of  the  will,"  to  waive  provisions  therein  for 
her,  and  claim  as  in  case  of  intestacy,  and 
proYidiug  that  when,  after  probate  of  the 
will,  legal  proceedings  are  instituted,  draw- 
ing in  question  the  validity  or  effect  of  the 
will,  the  probate  court  may,  within  the  six 
months,  on  petition,  extend  the  time  for  fil- 
ing the  claim  and  waiver  till  expiration  of 
six  months  from  termination  of  such  pro- 
ceedings, so  that,  not  having  obtained  such 
permission,  she  cannot  make  such  filing  after 
the  affirmance  on  appeal,  more  than  six 
months  after  the  decree  of  the  probate  court. 
Bunker  ▼.  Murray,  66  N.  E.  420,  421,  182 
Mass.  336. 

"In  England  the  'probate  of  wills'  of  per- 
sonal estate  belongs  to  the  ecclesiastical 
courts.  No  probate  of  a  will  relating  to 
real  estate  is  there  necessary.  The  real  es- 
tate, upon  the  death  of  the  party  seised, 
parses  Immediately  to  the  devisee  under  the 
will,  if  there  be  one^  or,  if  there  be  no  will, 
to  the  heir  at  law.  The  person  who  thus 
becomes  entitled  takes  possession.  If  one 
person  claims  to  be  the  owner  under  a  will, 
and  another  denies  the  validity  of  the  will 
and  claims  to  be  the  owner  as  heir  at  law, 
an  action  of  ejectment  is  brought  against 
the  party  who  may  be  in  possession  by  the 
adverse  claimant;  and  on  the  trial  of  such 
an  action  the  validity  of  the  will  is  contest- 
ed, and  evidence  may  be  given  by  the  re- 
spective parties  as  to  the  capacity  of  the 
testator  to  make  a  will,  or  as  to  any  fraud 
practiced  upon  him,  or  as  to  the  actual  ex- 
ecution of  it,  or  as  to  any  other  circumstance 
affecting  its  character  as  a  valid  devise  of 
the  real  estate  in  dispute.  The  decision  up- 
on the  validity  of  the  will  in  such  action  be- 
comes res  Judicata,  Und  is  binding  and  con- 
clusive upon  the  parties  to  that  action  and 
upon  any  person  who  may  subsequently  ac- 
quire the  title  from  either  of  those  parties; 
but  the  decision  has  no  effect  upon  other 
parties  and  does  not  settle  what  may  be 
called  the  status  or  character  of  the  will, 
leaving  it  subject  to  be  enforced  as  a  valid 
will,  or  defeated  as  invalid,  whenever  other 
parties  may  have  a  contest  depending  upon 
it  A  probate  of  a  will  of  personal  property, 
on  the  contrary,  is  a  Judicial  determination 
of  the  character  of  the  will  itself.  It  does 
not  necessarily  or  ordinarily  arise  from  any 
controversy  between  adverse  claimants,  but 
is  necessary  in  order  to  authorize  a  disposi- 
tion of  the  personal  estate  in  pursuance  of 
its  provisions.  In  case  of  any  controversy 
between  adverse  claimants  of  the  personal 
estate,  the  probate  is  given  in  evidence,  and 
is  binding  upon  the  parties,  who  are  not  at 
liberty  to  introduce  any  other  evidence  as 
to  the  validity  of  the  wilL"    MediU  v.  Snyder, 


81  Pac.  216,  217,  71  Kan.  690  (quoting  State 
V.  McGlynn,  20  CaL  233,  266,  81  Am.  Dec. 
118). 
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The  'probate'  of  a  will  merely  deter- 
mines the  validity  of  its  execution.*'  Hence 
a  will  may  not  be  denied  probate  because 
some  of  its  provisions  are  invalid  or  con- 
trary to  provisions  of  law.  In  re  Pforr,  77 
Pac.  826,  826,  144  CaL  121. 

Administration  and  cnardianship 

The  term  "probate,"  when  strictly  used, 
relates  to  proving  a  will  before  the  officer  or 
tribunal  having  Jurisdiction  to  determine  its 
validity,  but  in  common  usage  the  word  is 
often  used  as  applying  to  any  of  the  inci- 
dents of  administration.     Dibble  v.  Winter, 

93  N.  B.  146,  162,  247  111.  243  (citing  6  Words 
and  Phrases,  pp.  6627,  6628). 

While  the  word  ''probate"  in  a  technical 
sense  means  the  official  proof  of  an  instru- 
ment offered  as  a  last  will  and  testament, 
the  term  "probate  matters,"  as  used  in  Ck>nst 
art  6,  S  20,  providing  that  probate  courta, 
when  established,  shall  have  original  Juris- 
diction of  all  probate  matters,  means  the  set- 
tlement of  estates,  including  the  granting  of 
letters  testamentary  or  of  administration, 
the  collection  of  assets,  allowance  of  claims, 
payment  of  debts,  and  the  sale  of  real  es- 
tate, if  necessary  for  that  purpose,  and  the 
distribution  of  the  property  to  those  entitled 
thereto  by  the  laws  of  descent  or  by  the  will, 
but  does  not  include  the  administration  of 
testamentary  truste.  In  re  Mortenson's  Es- 
tate, 04  N.  B.  120,  121,  248  111.  520,  21  Ann. 
Cas.  251.    See,  also,  Frackelton  v.  Masters, 

94  N.  B.  124,  249  111.  30. 

The  admission  of  a  will  to  "probate"  la 
in  effect,  the  appointing  as  executor  of  the 
person  named  therein  as  such.  "The  proof 
of  the  authority  of  the  executor  to  act  as 
such  is  .a  production  of  a  copy  of  the  will 
by  which  he  was  appointed,  certified  under 
the  seal  of  the  ordinary.  This  is  usually 
called  the  'probate.' "  In  re  Miller's  Estate, 
65  Atl.  681,  682,  216  Pa.  247  (citing  Bouv. 
Law  Diet) ;  Miller  v.  Henderson,  61  AtL  913, 
914,  212  Pa.  263  (citing  Bouv.  Law  Diet). 

PROBATE  COURT 

See  Pertaining  to  Probate  Ck)urt 

The  "probate  court"  is  a  court  of  supe- 
rior Jurisdiction,  and  within  ito  Jurisdiction- 
al limita  ito  Judgments  import  absolute  veri- 
ty, the  same  as  other  superior  courts.  CJol- 
11ns  V.  Paepcke-Leicht  Lumber  Co.,  84  S.  W. 
1044,  1046,  74  Ark.  81  (citing  Borden  v. 
State,  11  Ark.  610,  44  Am.  Dec.  217 ;  Currie 
V.  Franklin,  11  S.  W.  477,  61  Ark.  338;  Mont- 
gomery V.  Johnson,  31  Ark.  74 ;  Apel  v.  Kel- 
sey,  12  S.  W.  703,  62  Ark.  341,  20  Am.  St. 
Rep.  183 ;  Alexander  v.  Hardin,  16  S.  W.  264, 
64  Ark.  480). 

The  "probate  court"  is  an  administrative 
rather  than  a  Judicial  court    It  cannot  bind 
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a  court  of  full  equity  powers  by  a  decision 
that  a  glyen  course  of  conduct  is  not  ineq- 
uitable and  cannot  compel  the  equity  court 
to  enforce  its  decree,  however  inequitable 
the  conduct  of  the  party  obtaining  it.  Clark 
V.  Chase,  64  AtL  493,  495,  101  Me.  270. 

In  order  to  effect  the  legislative  will,  the 
statute  authorizing  "probate  courts*'  to  en> 
tertain  applications  for  the  purchase  of 
school  lands  will  be  held  to  confer  Jurisdic- 
tion upon  the  persons  who  exercise  the  Juris- 
diction of  the  probate  courts  and  not  upon 
the  courts  themselves  as  "probate  courts." 
In  re  Johnson,  12  Kan.  I02,  105. 

Am  oonrt  of  law 
See  Court  of  Law. 

As  oonrt  of  record 

See  Court  of  Record.  ' 

Am  inferior  conrt 
See  Inferior  Court. 

PBOBATE  DUTIES 

See  Inheritance  Tax. 

"Probate  duties"  are  taxes  graded  in  ac- 
cordance with  the  valuation  of  the  estate  to 
be  probated.  State  ex  rel.  Foot  v.  Bazille, 
106  N.  W.  93,  96,  97  Minn.  11,  6  L.  R.  A. 
(N.  S.)  732, 

PROBATE  HOMESTEAD 

Under  Rev.  St  1887,  §S  5440,  5441,  a 
probate  homestead  is  one  to  be  created  by 
probate  court  out  of  the  real  property  be- 
longing to  the  decedent  which  was  subject  to 
a  homestead  at  the  time  of  the  death  of  the 
decedent,  where  its  value  was  less  than  $3,- 
000,  and  it  was  such  property  as  might  have 
been  occupied  as  a  home  at  the  time  of  de- 
cedent's death.  In  re  McVay's  Estate,  93 
Pac.  28,  34,  14  Idaho,  56. 

PROBATE   aUBISDIGTION 

See  Pertaining  to  Probate  Courts. 

PROBATE  IfATTERS 

All  probate  matters,  see  All. 

Control  of  probate  matters,  see  Control. 

PROBATE  PROCEEDING 

See  Ordinary  Probate  Proceedings. 

Matters  pertaining  to  probate  are  called 
"probate  procedure,"  as  distinguished  from 
what  is  denominated  "civil"  or  "criminal  pro- 
cedure"; but,  when  the  court  sitting  in  a 
probate  procedure  discovers  in  a  petition  the 
statement  of  facts  forming  the  basis  of  con- 
troversies, those  issues  may  be  tried  in  that 
forum  In  a  proper  manner  as  in  the  case  of 
any  other  civil  action,  and  the  Judgment 
in  a  probate  case  is  conclusive  on  a  matter 
therein  involved  and  considered,  in  a  subse- 
quent action.  Meeker  ▼.  Winyer,  92  Pac.  883, 
884,  48  Wash.  27. 

As  cItU  aetiott 

fiee  Civil  AcUon— -Case— Suit— Etc 


As  sp«olal  proeeedias 

See  Special  Proceeding* 

As  suit 

See  Suit 

PROCEDENDO 

At  common  law  "procedendo*  was  a  writ 
by  which  an  appellate  court  handed  back 
jurisdiction  to  the  trial  court  Donnell  t. 
Wright,  97  S.  W.  928.  931,  199  Ma  301 

A  "procedendo"  is  a  writ  from  a  higher 
to  a  lower  court,  directing  that  the  case  be 
proceeded  with.  It  does  not  undertake  to 
say  what  the  decision  shall  be,  but  merely 
that  there  shall  be  one,  and  where  there  la 
a  reversal  the  case  is  thereupon  taken  up  in 
the  court  below  at  the  point  where  the  er- 
roneous Judgment  was  rendered.  Exchange 
Mut  Life  Ins.  Co.  v.  Warsaw- Wilkinson  Co^ 
186  Fed.  487,  488,  107  C.  C.  A.  587. 

PROCEDURE 

See    Court    Procedure;    Criminal    Pro- 
cedure. 
See,  also.  Practice  (In  Law). 

The  term  "procedure"  is  so  broad  in  iU 
signification  that  it  is  seldom  employed  as 
a  term  of  art;  it  includes  in  its  meaning 
whatever  is  embraced  by  the  three  technical 
terms,  "pleading,"  "evidence,"  and  "prac- 
tice." State  ex  rel.  Sims  v.  Caruthers,  98 
I'ac.  474,  479,  1  OkL  Cr.  428  (quoting  and 
adopting  the  definition  of  Bish.  Cr.  Proc); 
Kirksvllle  v.  Munyon,  91  S.  W.  57,  58,  114 
Mo.  App.  567  (citing  City  of  Kansas  v.  O'Con- 
nor, 36  Mo.  App.  594). 

Proceedings  to  secure  a  change  of  venue 
are  within  the  words  ^'commencement  plead- 
ing, practice  and  procedure,"  in  a  statute 
providing  that  dvil  actions  and  proceedings 
in  municipal  courts  shall  be  commenced  and 
conducted  as  prescribed  by  the  statute  Kgty 
lating  the  commencement  pleading,  practice, 
and  procedure  in  district  courts,  but  more  tsr 
pecially  are  within  the  words  "practice  and 
procedure."  Clark  v.  Baxter,  1(^  N.  W.  838, 
839,  98  Minn.  256. 

Rev.  St  1908,  §  8226.  provides  that  ev- 
ery person  desiring  to  change  the  point  of 
diversion  of  water  from  any  of  the  stieana 
of  the  state  shall  present  a  petition  to  tbe 
district  court  from  which  the  original  decree 
issued,  and  that  the  '^practice  and  prooedare'* 
on  all  petitions  shall  be  the  same  as  if  the 
petition  were  for  an  original  statutory  decree, 
etc.  Section  3300  provides  for  the  payoent 
by  counties  of  the  costs  of  reference,  in  a 
general  adjudication  of  the  priorities  of 
rights  to  the  use  of  water  for  Irrigation,  cot 
of  the  treasury  of  the  county,  in  whidi  the 
water  district  lies.  Held,  that  the  terms 
'^practice"  and  "procedure,"  as  used  in  9e(> 
tion  3226,  related  to  the  legal  rules  directiag 
the  manner  of  bringing  parties  into  courv 
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and  the  method  of  the  court  after  they  are 
brought  in,  in  hearing,  dealing  wltli,  and  dis- 
posing of  matters  in  dispute  between  them, 
and  had  no  reference  to  costs,  so  that  such 
sections  did  not  authorize  imposition  of  costs 
on  a  county  of  proceedings  by  petitioner  to 
change  the  point  of  his  diversion,  which  in- 
volved a  mere  private  dispute,  in  which  the 
county  was  not  interested.  Downs  v.  Reno 
(Ck)lo.)  124  Pac.  582,  683  (citing  6  Words  and 
Phrases,  p.  5486). 

In  an  act  regulating  the  ascertainment 
of  compensation  for  property  condemned 
for  public  use,  providing  that  the  practice 
prescribed  by  the  act  shall  supersede  exist- 
ing practice  in  condemnation  cases  except 
in  cases  of  the  taking  of  land  for  public 
improvement  where  a  payment  of  award  and 
damages  is  authorized  to  be  set  off  against 
benefits,  the .  word  "practice"  was  used  as 
synonymous  with  "procedure,"  and  hence  In- 
cludes the  tribunal  as  well  as  the  conduct  of 
matters  before  it  Morris  v.  City  of  Newark, 
62  AtL  1005,  1006,  73  N.  J.  Law,  268. 

PROCEED 

The  word  "proceed,"  used  by  the  trial 
judge  in  response  to  objections,  may  mean 
go  on,  stop  objecting,  or  that  the  objection 
is  frivolous,  or  that  he  does  not  choose  to 
consider  it  then,  if  at  all.  Such  rulings,  if 
rulings  they  be,  are  vague  in  legal  intend- 
ment, and  are  shorn  of  all  precision.  Morri- 
son V.  Turnbaugh,  91  8.  W.  162,  155,  192  Mo. 
427. 

PROCEED  TO  ENFORCE 

The  words  "proceed  to  enforce,"  in  a 
statute  providing  that  creditors  may  proceed 
to  enforce  a  judgment  at  any  time  within 
10  years  after  the  entry  thereof,  mean  to 
take  steps  to  make  it  effectual  by  legal  pro- 
cess. Issuing  execution  on  a  money  judg- 
ment is  such  a  step.  "To  proceed  to  en- 
force" and  "to  enforce"  are  materially  dif- 
ferent things.  Davidson  v.  Gaston,  16  Minn. 
230,  240  (Gil.  202,  212). 

Municipalities  Lien  Law  (P.  L.  1892,  p. 
369),  as  amended  by  P.  L.  1909,  p.  260,  pro- 
vides that  when  serving  notice  of  lien,  claim- 
ant shall  file  with  an  official  of  the  municipal- 
ity a  bond  for  payment  of  interest  to  the  con- 
tractor in  the  event  of  claimant's  failure  to 
proceed  according  to  the  statute,  and  provides 
that  nothing  shall  affect  the  validity  of 
claims  or  liens  due  under  contracts  made 
prior  to  the  act,  but  that  all  the  proceedings 
shall  be  subject  to  the  provisions  of  the 
amending  statute  so  far  as  applicable.  No 
bond  was  required  by  the  former  act.  Held, 
that  the  phrase  "proceedings  to  enforce" 
does  not  include  the  filing  of  the  claim  itself, 
so  that  a  claim  due  under  a  contract  made 
prior  to  the  act  must  be  accompanied  by  the 
bond  required  by  the  amending  act;  "pro- 
ceeding to  enforce"  referring  to  such  proceed- 

3  WDS.&  P.2D  Seb.— 78 


IngB  had  after  the  dalm  is  duly  perfected. 
Howell  Lumber  Go.  v.  New  Brunswick  (N.  J.> 
75  AtL  760,  751. 

PBOCEED  TO  TRIAIf 

The  phrase  **proceed  to  trial,"  in  Rev. 
Codes  1899,  §  6650,  authorizing  the  postpone- 
ment of  a  trial  on  application  for  a  continu- 
ance showing  that  accused  cannot  safely 
"proceed  to  trial,"  is  not  inconsistent  with  a 
I)ostponement  after  a  trial  has  commenced 
on  satisfactory  showing  of  necessity  therefor 
on  account  of  matters  arising  or  coming  to 
the  applicant's  knowledge  since  the  trial 
commenced.  Lyman-Eliel  Drug  Co.  r,  Cooke, 
94  N.  W.  1041,  1048,  12  N.  D.  8& 

PROCEEDIN6 

See  Bankruptcy  Proceeding;  Cause  of 
Proceeding ;  Collateral  Proceeding; 
Condemnation  Proceeding;  Contempt 
Proceeding;  Costs  of  Proceedings; 
Criminal  Proceeding;  Direct  Proceed- 
ings; Equitable  Proceeding;  Final 
Proceeding;  Further  Proceeding;  Ju- 
dicial Proceeding;  Legal  Proceedings; 
Multiplication  of  Proceedings;  Origi- 
nal Special  Proceeding;  Party  to  Suit 
or  Proceeding;  Probate  Proceeding; 
Special  Proceeding;  Statutory  Pro- 
ceeding; Stay  of  Proceedings;  Sub- 
sequent Proceeding;  Summary  Pro- 
ceeding; Supplementary  Proceeding; 
Tax  Proceeding. 

All  actions  or  proceedings,  see  All. 

All  other  proceedings,  see  All  Other. 

Any  and  all  proceedings,  see  Any. 

Any  criminal  proceeding,  see  Any 

Any  proceeding,  see  Any. 

See,  also.  Controversy;   Suit 

The  word  "proceedings,"  in  its  general: 
acceptation,  means  the  form  in  which  ac- 
tions are  to  be  brought  and  defended,  the 
manner  of  intervening  in  suits,  of  conducting 
them,  the  mode  of  deciding  them,  of  opi>o.s- 
ing  judgments  and  of  executing  judgment. 
In  its  more  general  sense,  it  means  all  steps 
or  measures  adopted  in  the  prosecution  or 
defense  of  an  action.  The  word  "proceed- 
ings," in  Municipalities  Lien  Law  (P.  L.  1892,. 
p.  369),  as  amended  by  P.  L.  1909,  p.  260, 
providing  that,  when  serving  notice  of  lien, 
claimant  shall  file  with  an  official  of  the  mu- 
nicipality a  bond  conditioned  for  the  pay- 
ment of  interest  to  the  contractor  on  the 
event  of  claimant's  failure  to  proceed  accord- 
ing to  statute,  and  providing  that  nothing  in 
law  shall  affect  the  validity  of  claims  or  liens 
under  contract  made  prior  to  the  act,  but  all 
proceedings  to  enforce  such  lien  shall  be 
subject  to  the  provision  of  the  amended  stat- 
ute, does  not  include  the  filing  of  the  claim 
itself,  so  that  a  claim  due  under  a  contract 
made  prior  to  the  act  must  be  accompanied 
by  the  bond  required  by  the  amending  act, 
but  refers  to  such  proceedings  had  after  the 
claim  is  duly  perfected.    Howell  Lumber  Co.. 
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r.  New  Brunswick  (N.  J.)  75  Atl.  750,  761 
(quoting  and  adopting  definition  In  Erwln  v. 
United  States,  37  Fed.  470,  2  L.  R.  A.  229; 
Morewood  v.  HoUlster,  6  N.  Y.  309). 

"  'Proceedings,*  both  In  common  parlance 
and  In  legal  acceptation,  Imply  action,  pro- 
cedure, prosecution.  ♦  ♦  ♦  If  It  is  a  pro- 
gressive course,  it  must  be  advancing;  and 
cannot  be  satisfied  by  remaining  at  rest" 
Beers  v.  Haughton,  9  Pet  [34  U.  S.]  329,  368, 
9  L.  Ed.  145. 

Railroad  Law  (Laws  1890,  c.  565,  as 
amended  by  Laws  1898,  c.  520)  $  61,  provides 
that  in  constructing  a  street  or  new  portion 
thereof  across  a  steam  surface  railroad,  no- 
tice shall  be  given  by  the  municipality  to  the 
railroad  company,  and,  If  the  municipality 
shall  determine  that  such  street  is  necessary. 
It  shall  apply  to  the  Board  of  Railroad  Com- 
missioners before  any  further  proceedings  are 
taken  to  determine  whether  such  street  shall 
pass  over  or  under  such  railroad,  or  at  grade. 
Held,  that  the  words  "before  any  further  pro- 
ceedings are  taken"  mean  proceedings  to 
physically  make,  grade,  and  open  the  streets, 
and  not  proceedings  to  acquire  title,  and 
therefore,  where  hearing  on  due  notice  was 
had  on  the  question  of  necessity,  the  dty 
could  proceed  to  acquire  title  to  Uie  land  re- 
quired for  the  street,  without  first  applying 
to  the  Railroad  Commissioners.  In  re  West 
134th  St  in  City  of  New  York,  128  N.  Y.  S. 
589,  593,  143  App.  Dlv.  258. 

Under  Code  1907,  §  ^3792,  authorizing  a 
third  person  to  interpose  a  claim  to  the  prop- 
erty in  detinue,  and  thereupon  the  same  pro- 
ceedings must  be  had  as  in  ($ther  trials  of 
the  right  of  property,  and  section  6039,  au- 
thorizing a  person  claiming  to  own  the  legal 
or  equitable  title  to,  or  a  paramount  lien  on, 
property  levied  on  under  execution  or  at- 
tachment, to  contest  his  right  to  the  proper- 
ty, a  landlord,  claiming  a  landlord's  lien  on 
crops  grown  on  premises,  may  not  Interpose 
his  claim  in  an  action  in  detinue  brought  by 
the  holder  of  the  legal  title  conveyed  by  the 
tenant's  mortgage  on  the  crops,  as  the  word 
"proceedings"  signifies  form,  manner,  or 
mode,  and  tokens  a  means,  an  Instrument. 
.Tohnson  v.  New  Enterprise  Co.,  50  South. 
911,  912,  163  Ala.  463  (quoting  6  Words  and 
Phrases,  p.  5632  et  seq.). 

Under  Acts  1901,  p.  30,  c.  26,  |  3,  provid- 
ing that  the  publication  by  a  newspaper  of  a 
fair  account  of  judicial  proceedings,  unless 
prohibited  by  the  court,  etc.,  or  of  any  other 
official  proceedings  authorized  by  law  in  the 
administration  of  the  law,  shall  be  deemed 
privileged,  and  not  libelous,  unless  actual 
malice  is  proved,  "proceedings"  relates  to  the 
form  and  manner  of  the  exercise  of  the  pow- 
er conferred  by  law.  A.  H.  Belo  &  Co.  r. 
Lacy  (Tex.)  Ill  S.  W.  215,  217. 

All  matters  and  steps 

"Proceedings"  is  defined  to  mean  all  the 
steps  or  measures  adopted  in  the  prosecution 


or  defense  of  an  action.  State  ex  rel.  Weit 
V.  McCafferty,  105  Pac.  992,  996,  25  OU.  1 
See,  also.  State  ex  reL  Nissler  t.  Donlan,  80 
Pac.  244,  247,  32  Mont  256. 

In  its  most  comprehensive  sense,  the 
term  "proceeding"  Includes  every  step  taken 
in  a  dvil  action  except  the  pleadings.  Loeb 
V.  Loeb,  103  Paa  570,  572,  24  Okl.  384  (qaot- 
ing  6  Worfls  and  Phrases,  p.  5632). 

"The  word  'proceeding'  applies  to  any 
step  to  be  taken  in  a  cause  which  is  authoris- 
ed by  law  in  order  to  enforce  the  rights  of 
the  parties  or  effectuate  the  proper  conduct 
of  it  while  pending  In  court"  State  ex  reL 
Bruce  v.  District  Court,  83  Pac.  641,  642,  33 
Mont  359. 

In  Stoneslfer  v.  Kilbum,  29  Pac.  335.  M 
CaL  42,  it  said:  "The  settlement  of  a  bill 
of  exceptions  is  a  'proceeding'  in  an  action. 
Lukes  V.  Logan,  4  Paa  883,  66  Cal.  33 ;  Irwin 
V.  Bank  of  Bellefontalne,  6  Ohio  St  86;  Wil- 
son V.  Allen  (N.  Y.)  8  How.  Prac  371 ;  Ridi 
V.  Husson  (N.  Y.)  1  Duer,  620;  Wilson  t. 
Macklin,  7  Neb.  52;  Strong  v.  Harden- 
burgh  (N.  Y.)  25  How.  Prac.  43a  In  Irwin 
V.  Bank  of  Bellefontalne,  6  Ohio  St  86,  it 
is  said:  *The  word  "proceeding**  la  generally 
applicable  to  any  step  taken  by  a  suitor  to 
obtain  the  Interposition  or  action  of  a  oourt* 
In  Wilson  v.  Allen  (N.  Y.)  3  How.  Prac  3n. 
the  court  said:  *The  term  **proceedlng"  is 
generally  applicable  to  any  step  taken  by  a 
party  in  the  progress  of  a  dvll  action.  Any- 
thing done  from  the  commencement  to  tbe 
termination  is  a  proceeding.'"  Sherman  f. 
Southern  Pac.  Co.,  102  Pac.  257,  258,  31  Ncv. 
285. 

The  word  "proceedings,"  in  tbe  ledtal 
of  the  case-made  that  it  contains  all  the  pro- 
ceedings, includes  the  evidence.  John  Deere 
Plow  Co.  V.  Jones  (Kan.)  75  Paa  1039,  lOlO; 
Id.,  76  Pac.  750,  68  Kan.  650. 

Aet  of  olty 

In  Laws  1903,  p.  243,  c.  122,  |  200,  tiie 
Legislature  used  the  expression  ''proceedlns' 
of  any  kind  commenced  and  now  pendlog  and 
not  completed  on  behalf  of  any  dty"  with 
reference  to  the  subjects  then  under  con- 
sideration, and  did  not  refer  to  judicial  pro- 
ceedings, but  to  the  organization,  powers,  and 
duties  of  cities  of  the  first  class,  and  pai^ 
tlcularly  of  Issuing  bonds  and  the  erection  dt 
public  improvements,  and  It  was  to  protect 
such  proceedings  commenced  under  prevloas- 
ly  existing  law  that  the  saving  clause  was 
enacted.  State  v.  CJity  of  Topeka,  74  Pac 
647,  650,  68  Kan.  177. 

Act  of  ofBLeer 

Proceedings  legislative  in  nature,  such 
as  the  fixing  of  passenger  rates  by  the  Vir- 
ginia Corporation  Commission,  are  not  **pro- 
ceedings  in  a  court,"  within  the  meaning  of 
Rev.  St.  §  720,  forbidding  federal  courts  from 
enjoining  proceedings  in  state  courts,  Pren- 
tls  V.  Atlantic  Ck)ast  line  Co.,  29  Supi  Ct 
67,  69,  2U  U.  S.  210,  53  L.  Ed.  150. 
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A  proceeding  before  the  Biicudsflippi  Rail- 
road  Commlaslon  does  not  become  a  '^proceed- 
Ing  in  a  state  conrt,**  within  the  meaning  of 
Rev.  St.  (  720,  so  as  to  prevent  a  federal 
court  from  enjoining  the  enforcement  of  an 
order  of  such  commission  which  Is  claimed 
to  violate  the  federal  Constitution,  because 
the  Commission  would  have  to  resort  to  a 
state  court  to  aid  It  In  the  enforcement  of  Its 
order.  Mississippi  Railroad  Commission  v. 
Illinois  Cent  R.  Co.,  27  Sup.  Ct  90,  93,  203  U. 
S.  835,  61  L.  Ed.  209. 

Same  ■Reprieve 

A  reprieve  by  the  Governor  of  a  state, 
postponing,  until  a  fixed  date,  the  execution 
of  a  death  sentence,  evidently  granted  to  per- 
mit the  prisoner  to  appeal  to  the  Supreme 
Court  of  the  United  States  from  the  order  of 
a  district  court  denying  habeas  corpus.  Is 
not  a  ''proceeding  against  the  prisoner,"  with- 
in the  meaning  of  Rev.  St.  {  766,  27  Stat  751, 
c.  226,  nulllf;ylng  any  proceeding  against  a 
person  in  prison  or  confined  or  restrained  of 
bis  liberty.  In  any  state  court,  or  by  authori- 
ty of  any  state,  pending  the  proceedings  or 
appeal  It^' habeas  corpus  cases  In  the  federal 
eourte.  Rogers'  v.  Peck,  26  Sup.  Ct  87,  90, 
199  U.  S.  425, 50  L.  Ed.  256. 

Action  and  suit  Bsmoiiymoiui 

A  "proceeding"  Is  not  an  "action"  as 
used  In  the  Code  of  Civil  Procedure,  and  no 
such  thing  as  "a  proceeding*'  Is  known  there- 
to. Hence  a  demurrer  on  the  ground  of  an- 
other "proceeding"  pending  between  the  same 
parties,  for  the  same  cause,  raises  no  ques- 
tion of  law.  Queens  County  Water  Co.  y. 
O'Brien,  115  N.  Y.  S.  495,  499,  131  App.  Dlv. 
91  (quoting  and  adopting  definition  in  Webst. 
Diet). 

The  term  "action,"  as  defined  by  Code 
Civ.  Proc.  SS  3471,  3479,  means  a  proceeding 
Instituted  In  a  court  by  one  or  more  parties 
against  another  or  others  to  enforce  or  pro- 
tect a  right  to  redress  or  prevent  a  wrons, 
or  to  punish  a  public  offense ;  and  by  section 
3472  all  proceedings  to  enforce  a  remedy,  not 
falling  technically  under  the  foregoing  defi- 
nition of  the  term  "action,"  are  classed  un- 
der the  head  of  "special  proceedings."  The 
term  "proceeding,"  as  ordinarily  used,  is 
generic  In  meaning  and  broad  enough  to  in- 
clude all  methods  of  Invoking  the  action  of 
courts,  whether  controversies  properly  term- 
ed "actions"  or  "special  proceedings,"  as  dis- 
tinguished from  them.  But  In  view  of  the  dis- 
tinction made  by  the  Code  between  actions 
and  8];)eclal  proceedings,  the  term  "proceed- 
ing," when  used  in  connection  with  the  phrase 
"action,  motion,  or  proceeding,"  must  be  con- 
strued, not  In  this  general  generic  sense,  nor 
as  synonymous  with  the  term  "action,"  but 
AS  referring  to  the  other  proceedings  pro- 
vided for  In  the  Code,  to  wit  special  pro- 
ceedings; otherwise  the  term  "action"  could 
not  be  assigned  any  meaning,  nor  could  the 
term  "motion^"  as  used  in  the  expression 


"action,  motion,  or  proceeding.**  State  ex 
reL  Carleton  v.  District  Court  of  Lewis  and 
Clarke  County,  82  Pac.  789, 790, 33  Mont.  138, 
8  Ann.  Cas.  752. 

Appeal 

Laws  1909,  c.  549,  establishing  the  civil 
court  of  Milwaukee  county  and  regulating 
the  procedure  therein  and  appeals  therefrom, 
as  amended  by  Laws  1911,  c.  425,  provides, 
by  section  14,  subd.  1,  that  all  proceedings 
therein  and  on  appeal  therefrom,  shall  be 
governed  by  St  1S9S,  c.  160,  relating  to  pro- 
ceedings in  courts  of  Justices  of  the  peace; 
and  by  subd.  2  that,  in  actions  and  proceed- 
ings specified  in  St  1898,  H  3572,  3573,  in 
such  court  and  involving  over  $200,  the  prac- 
tice, trials,  judgments,  and  "proceedings 
thereafter"  shall  be  governed  by  the  law  re- 
lating to  circuit  courts.  Section  28,  subd.  1, 
as  amended,  provides  that  an  appeal  may  be 
taken  to  the  circuit  court  of  Milwaukee  coun- 
ty from  any  final  judgment  of  such  civil 
court  or  from  certain  orders;  and  subdi- 
vision 5  provides  that  proceedings  on  appeal 
shall  be  governed  by  the  provisions  relating 
to  appeals  from  justice's  court  Held,  that 
the  "proceedings  thereafter,"  under  section 
14,  subd.  2,  referred  to  proceedings  for  the 
enforcement  of  the  judgment;  but  that  sec- 
tion 14,  subd.  1,  referring  to  proceedings  on 
appeal,  adverse  to  the  judgment  left  appeals 
to  the  circuit  court  governed  by  the  statuto- 
ry provlslgns  relating  to  appeals  from  jus- 
tices' courts,  and  required  notice  of  appeal  to 
be  served  on  the  civil  judge,  and  that  service 
on  the  clerk  was  not  sufficient  Fred  Miller 
BrevTlng  Co.  y.  City  of  Milwaukee,  136  N.  W. 
157,  158,  150  Wis.  336. 

Appropriation  of  waters 

Rev.  St  1908,  i  3308,  providing  for  the 
publication  of  a  copy  of  the  order  allowing 
an  appeal  from  a  judgment  In  a  "proceeding" 
under  section  3280,  applies,  not  only  to  a 
proceeding  to  change  the  point  of  diversion 
of  water,  but  also  to  a  proceeding  for  original 
adjudication  of  a  water  right.  Napier  v. 
Glenwood  Light  &  Water  Co.,  112  Pac.  323, 
49  Colo.  208. 

Assessment  prooeediac 

The  several  statutory  steps  required  for 
the  improvement  of  a  street  by  pavement  or 
sewer  constitute  a  •'proceeding,"  within  the 
meaning  of  Rev.  St  {  79,  providing  that  when 
ever  a  statute  is  amended  such  amendment 
shall  not  aflfect  pending  proceedings.  City  of 
Toledo  V.  Marlow,  28  Ohio  Clr.  Ct  R.  298, 
299. 

Lists  of  real  estate  returned  delinquent 
by  collectors  of  cities  and  towns,  for  nonpay- 
ment of  municipal  taxes,  as  authorized  and 
provided  by  section  36  or  chapter  47  of  the 
Code  of  1899,  or  a  like  provision  in  a  charter 
specially  granted  to  a  dty  or  town,  must  be 
certified  to  the  clerk  of  the  county  court  of 
the  county  wherein  the  real  estate  is,  and  by 
that  officer  recorded,  as  the  lists  returned  by 


PROCEBDINQ 


1236 


FROGEEDINQ 


the  sheriff  of  fhe  county  for  nonpayment  of 
state  taxes  are  recorded,  and  thereby  made 
part  of  the  "proceedings  of  record*'  In  said 
office.  Hogan  ▼.  Piggott,  56  S.  E.  189,  103, 
60  W.  Va.  541. 

Assisninent  for  besiefit  of  eredltom 

It  has  been  held  that  the  word  "proceed- 
ings,** as  used  in  subdivision  '*b**  of  section 
70  of  National  Bankrupt  Act  of  1898,  was 
not  employed  with  reference  to  specific  liti- 
gation or  actions  in  some  particular  matter 
I)ending  the  insolvency  administration,  but 
refers  to  the  commencement  of  proceedings 
to  establish  the  fact  of  insolvency  in  the 
state  court  The  making  of  an  assignment 
for  the  benefit  of  creditors  is  such  a  proceed- 
ing. Osborn  v.  Fender,  92  N.  W.  1114,  1115, 
88  Minn.  309. 

Griminal  prooeedins 

A  witness  testif^ng  before  the  grand 
Jury  relative  to  violations  of  section  145a, 
Code  Supp.  1910,  is  entitled  to  the  immunity 
afforded  by  subsection  9,  whether  the  grand 
Jury's  investigation  results  in  an  indictment, 
presentment,  or  information,  or  not;  such  in- 
quiry by  the  grand  Jury  constituting  a  "pro- 
ceeding.** Flanary  v.  Commonwealth,  75 
S.  E.  289,  292,  293, 113  Va.  775. 

The  words  "hearing**  and  "proceeding," 
aa  used  in  Acts  1807,  p.  137,  c.  14,  {  6,  pro- 
viding that  a  person  offending  against  sec- 
tions 1  and  2,  which  define  various  offense?.^ 
which  are  made  felonies  by  section  7,  is  a 
competent  witness  against  another  person 
so  offending,  and  may  be  compelled  to  testi- 
ly upon  any  trial,  hearing,  proceeding,  or 
investigation  in  the  same  manner  as  any 
other  person,  are  terms  that  pertain  to  pro- 
ceedings of  a  criminal  nature  and  mark  dif- 
ferent steps  in  a  criminal  prosecution.  Thus 
"proceeding**  relates  to  proceedings  before  a 
grand  Jury  when  the  state  is  proceeding  by 
indictment  or  presentment;  the  word  "hear- 
ing** may  relate  to  the  trial  of  the  cause 
upon  final  hearing  of  a  preliminary  hearing 
before  the  committing  magistrate ;  but  in  all 
cases  the  state  contemplates  the  same  sort 
of  criminal  proceeding  against  a  person  of- 
fending, and  an  offender  can  be  compelled 
to  testify  only  in  some  criminal  trial,  hear- 
ing, proceeding,  or  investigation  of  some  of- 
fense under  sections  1  and  2  of  the  act, 
and  cannot  be  compelled  to  testify  or  be 
punished  for  contempt  for  failure  to  testify 
in  a  civil  proceeding  growing  out  of  a  fraud- 
ulent election.  Lindsay  v.  Allen,  82  S.  W. 
648,  649,  113  Tenn.  517. 

Default 

The  taking  and  entering  of  a  default  is 
a  "proceeding  taken  against*'  the  party  in 
default,  within  Code  Civ.  Proc.  f  473,  author- 
izing the  court  to  relieve  a  party  from  pro- 
ceedings taken  against  him  on  application 
therefor  within  a  specified  time.  Title  Ins. 
&  Trust  Co.  V.  King  Land  &  Improvement 
Co.,  120  Pac.  1066,  1067,  162  CaL  44. 


Equitable  action 

Actions  by  grantors  of  real  property, 
about  5  years  after  the  youngest  of  theoi 
came  of  age,  to  have  the  deed  set  aside,  ar« 
not  "proceedings  to  rfeover  real  property  or 
the  possession  thereof,"  within  Code  CIt. 
Proc  I  365,  and  fall  within  the  10-year  Ua- 
itation  of  section  338.  0*Donohue  v.  Smith, 
109  N.  Y.  Supp.  929,  930,  57  Misc.  B^.  44a 

Ezeovtion 

The  statute  prohibiting  sales  in  bulk 
contains  a  proviso  that  no  proceedings  at 
law  or  in  equity  shall  be  brought  against 
the  purchaser  to  invalidate  any  sudti  voida- 
ble sale  after  90  days  from  the  consamma- 
tion  thereof.  Held,  that  a  levy  on  property 
so  wrongfully  sold  made  under  an  execution 
within  90  days  after  the  sale  constituted  a 
"proceeding**  at  law  to  invalidate  the  sale 
within  such  act  Dickinson  v.  Harbison,  72 
Atl.  941,  942,  78  N.  J.  Law,  97, 

Family  allowaaioe 

An  application  for  a  family  allowance 
for  infant  beneficiaries  of  an  estate  la  a 
"proceeding*'  and  a  "case**  vplthin  Code  Civ. 
Proc.  §  372,  providing  that  a  guardian  ad 
litem  may  be  appointed  in  any  case  where 
it  is  deemed  by  the  court  in  which  the  action 
or  proceeding  is  prosecuted,  or  by  a  Judge 
thereof,  expedient  to  represent  the  infant  in 
the  action  or  proceeding.  In  re  Snowbail*8 
Estate,  104  Pac  446,  447,  156  CaL  235. 

FUing  afBLdaTit 

The  filing  of  an  aflBdavit  is  a  *^roceed- 
ing.'*  Wimberly  v.  State,  119  S.  W.  668,  67a 
90-  Ark.  614. 

Ganiisluaent 

While  a  garnishment  is  ancillary  to  tiie 
main  action,  it  is  a  "proceeding**  within  Bal- 
linger*s  Ann.  Codes  &  St  i  6500,  relating  to 
appeals  to  the  Supreme  Court  Tatom  v. 
Geist,  82  Pac.  902,  40  Wash.  575. 

Grand  Jury  inqniry 

The  phrase,  ''any  suit  or  proceedtng,*" 
in  the  federal  Judicial  Code  (Act  March  3, 
1911,  c.  231,  36  Stat  1087),  in  force  January 
1,  1912,  declaring  in  section  299  that  the 
repeal  of  laws  shall  not  affect  "any  suit  or 
proceeding,**  including  those  pending  on  writ 
of  error,  appeal,  certificate,  or  writ  of  cer- 
tiorari, includes  an  inquiry  pending  before 
a  grand  jury  properly  impaneled  in  the  Dis- 
trict Court,  and  an  indictment  returned  by 
the  grand  Jury  after  January  1st  is  valid. 
The  word  "proceeding,**  though  frequently 
used  in  a  restrictive  sense,  must  be  .under- 
stood in  its  ordinary  signification.  IJnited 
States  V.  New  Departure  Mfg.  Co.,  1J96  Fed. 
778,  779. 

The  word  '"proceeding**  is  not  a  tsdmi- 
cal  one  and  is  aptly  used  by  the  courts  to 
designate  an  inquiry  before  a  grand  Jory. 
The  examination  of  witnesses  b^ore  a  grand 
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Jury  concerning  an  alleged  Tlolatlon  of  the  r 
anti-trust  act  of  July  2,  1890  (26  Stat.  209,  j 
c  647),  is  a  ''proceeding,"  witbin  the  mean- ' 
ing  of  the  proviso  to  the  act  of  February 
25,  1903  (32  Stat  8S4-004,  c  765),  that  no 
person  shall  be  prosecuted  or  be  subjected 
to  any  penalty  or  forfeiture  for,  or  on  ac- 
count of,  any  transaction,  matter,  or  thing 
concerning  which  he  may  testify  or  produce 
evidence  in  any  "proceeding,"  suit,  or  prose- 
cution   under    certain    named    statutes,    of 
which  the  anti-trust  act  is  one.     Hale  v. 
Henkel,  26  Sup.  Ot  370,  375,  201  U.  a  43,  50 
L.  Ed.  652. 

An  inquisition  before  a  grand  Jury  to  de- 
termine the  existence  of  supposed  violations 
of  the  anti-trust  act  was  a  "proceeding," 
within  Act  Cong.  Feb.  19,  1903,  c.  708,  32 
Stat.  848,  providing  that  no  person  shall  be 
prosecuted  or  subjected  to  any  penalty  for 
or  on  account  of  any  transaction,  matter,  or 
thing  concerning  which  he  may  testify  or 
produce  evidence  in  any  "proceeding,"  under 
several  statutes  mentioned,  including  such 
anti-trust  act  The  word  "proceeding"  is  a 
broad  term,  and  was  apparently  intended  to 
include  some  form  of  Judicial  Inquiry  other 
than  a  "suit  or  prosecution."  In  one  sense 
it  is  true  a  criminal  proceeding  is  not  in- 
stituted against  an  accused  person  until  a 
formal  charge  is  made  against  him  by  in- 
dictment or  information,  or  a  complaint  be- 
fore a  magistrate;  and  proceedings  before  a 
grand  Jury  are  not.  In  that  sense,  a  criminal 
proceeding  against  an  accused.  Post  v.  Unit- 
ed States,  16  Sup.  Ct  611,  161  U.  S.  583,  \ 
40  li.  Ed.  816.  But  in  another  sense  any  I 
initial  step  before  a  Judicial  tribunal  pre- 
liminary to  the  commencement  of  a  civil 
suit  or  a  criminal  prosecution  is  a  proceed- 
ing. As  used  in  this  statute,  inasmuch  as 
testimony  given  In  a  suit  or  prosecution  em- 
braces that  given,  not  only  at  the  trial,  but 
upon  all  occasions  incident  to  the  controver- 
sy, the  term  "proceeding,"  if  limited  to  some 
stcT)  In  the  progress  of  a  civil  suit  or  a  crim- 
inal prosecution  which  has  been  previously 
instituted,  is  mere  tautology.  A  rational  con- 
struction seems  to  require  it  to  include  an^ 
preliminary  step  which  is  incident  to  the 
institution  of  a  civil  suit  or  a  criminal  pros- 
ecution.   In  re  Hale,  139  Fed.  496,  503. 

The  words  "prosecution"  or  "proceed- 
ing," in  the  connection  in  which  used  in  Rev. 
St  1899,  (  2041,  making  every  person  who 
shall  deter  a  witness  from  giving  evidence 
in  a  cause  guilty  of  a  misdemeanor,  provid- 
ed that  if  the  cause  be  a  "prosecution"  or 
"proceeding"  against  any  one  for  a  felony, 
the  punishment  shall  be  imprisonment  in  the 
penitentiary  or  in  the  county  Jail,  or  by  fine, 
and  mean  a  prosecution  by  indictmeut  or  in- 
formation or  on  an  affidavit  on  which  ac- 
cused has  been  charged  before  an  examin- 
ing magistrate,  and  by  no  fair  intendment 
can  either  of  Uiem  be  held  to  mean  a  mere 


inquiry  by  the  grand  Jury  as  to  the  oommis- 
sion  of  an  offense.  State  ex  reL  Butler  r. 
Foster,  86  S.  W.  245,  251,  187  Mo.  590. 

Inspeotion 

Pub.  St  1901,  c.  148,  I  12,  provides  that 
all  records  and  papers  of  a  corporation  shall 
be  open  to  inspection  of  stockholders,  and 
such  portions  thereof  as  have  any  relation 
to  an  unpaid  demand  of  a  creditor  or  to  the 
collection  of  any  demand  shall  be  open  to 
the  inspection  of  the  creditor  and  his  attor- 
ney. Held  that,  where  a  creditor  of  a  cor- 
poration was  entitled,  as  an  absolute  right, 
to  an  inspection  of  certain  records  of  the 
corporation,  a  proceeding  to  compel  such  in- 
spection was  a  "proceeding  at  law,"  and  not 
in  the  nature  of  a  bill  for  discovery.  Hub 
Const  Co.  V.  New  England  Breeders'  Club, 
67  Atl.  574,  575,  74  N.  H.  282. 

Jndsmeiit 

In  so  far  as  a  Judgment  for  plaintiff  is 
defective  and  tails  to  finally  adjudicate  his 
rights,  it  is  a  "proceeding"  taken  against 
him,  within  Code  Civ.  Proc  §  473,  giving  the 
court  power  to  relieve  a  party  ^om  a  pro- 
ceeding taken  against  him  through  his  mis- 
take, etc.,  and  a  plaintiff  may  invoke  the  aid 
of  the  section  as  well  as  a  defendant  Lem- 
on V.  Hubbard,  102  Pac.  554,  556,  10  (3al. 
App.  471. 

Ministerial  aot 

The  word  "proceedings,"  as  used  in  the 
rule  that  the  writ  of  prohibition  arrests  "pro- 
ceedings" when  they  are  without  or  in  ex- 
cess of  Jurisdiction,  cannot  reasonably  be 
said  to  apply  or  have  reference  to  the  doing 
of  a  purely  ministerial  act.  Stein  v.  Morri- 
son, 75  Pac.  246,  256,  9  Idaho,  426b 

Objeetion 

Code  Civ.  Proc.  |  473,  provides  that  the 
court  may  relieve  a  party  from  a  Judgment, 
order,  or  other  proceeding  taken  against  him 
because  of  his  mistake,  surprise,  or  excusa- 
ble neglect,  where  the  application  for  relief 
is  made  within  a  reasonable  time,  and  In  no 
case  exceeding  six  months.  Held  that,  where 
defeudaut*s  bill  of  exceptions  was  not  served 
in  time  through  excusable  neglect,  and  the 
bill  came  up  for  settlement  within  a  few 
days  after  the  expiration  of  six  months  from 
the  time  defendant  should  have  served  her 
proposed  bill,  and  after  six  months  from  the 
day  it  was  actually  served,  at  which  time 
plaintiffs  objected  to  the  settlement  of  the 
bill  because  it  had  not  been  served  in  time, 
the  mere  reservation  of  plaintiffs*  objection 
at  the  time  of  service  did  not  constitute  "a 
proceeding,"  within  the  statute ;  and  that  de- 
fendants were  entitled  to  apply  for  relief  at 
the  time  the  objection  basQd  on  their  default 
was  presented  to  the  court  in  the  proceed- 
ing for  settlement  or  within  a  reasonable 
time  thereafter.  Pollltz  v.  Wickersham,  88 
Pac.  911,  913,  150  CaL  238. 
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Rev.  St  1895,  art  832,  declares  that  any 
person  intereeted  in  the  estate  of  a  decedent 
may  have  the  proceedings  of  the  county  court 
reviewed  at  any  time  within  two  years  and 
not  afterwards,  proTided  that  persons  non 
compos,  etc.,  shall  have  two  years  after  the 
removal  of  the  disability.  Held  that,  where 
orders  of  a  county  Judge  vesting  the  entire 
control  of  the  community  property  and  the 
right  of  sale  in  the  surviving  husband  were 
invalid,  such  orders  constituted  '^proceedings 
of  the  county  court,"  which  the  district  court 
was  authorized  to  review  by  certiorari  Wil- 
Uams  V.  Steele^  108  S.  W.  155,  157,  101 
Tex.  382. 

Pleadlac* 

A  prayer  to  take  a  case  from  the  jury 
which  makes  no  reference  to  the  pleadings 
presents  only  the  question  whether  the  facts 
that  might  properly  be  found  from  the  evi- 
dence constitute  a  good  cause  of  action,  and, 
if  the  prayer  refers  to  the  ''proceedings,"  it 
does  not  by  that  term  include  "pleadings,** 
as  the  "proceedings'*  consist  of  successive 
acts  done  and  steps  taken  as  parts  of  the 
suit  during  its  progress,  while  the  ''plead- 
ings** consist  of  statements  of  the  litigants, 
in  legal  form,  of  facts  constituting  a  cause 
of  action  and  grounds  of  defense.  Monu- 
mental Brewing  Co.  v.  Larrlmore,  72  Atl. 
506,  509,  100  Md.  682  (ciUng  6  Words  and 
Phrases,  pp.  5410,  5632,  5633). 

PreHmfnmry  ezaminAtion 

A  preliminary  examination  pending  in 
the  court  of  criminal  correction  is  a  *'pro- 
ceeding,'*  within  the  statute  providing  that 
such  court  in  proceedings  before  it,  is  em- 
powered to  establish  rules  in  relation  to  con- 
tinuances. State  V.  Epstein,  84  S.  W.  1123, 
1125,    186   Mo.   144. 

The  procuring  of  testimony  of  one  be- 
lieved by  the  county  attorney  to  have  knowl- 
edge of  violations  of  the  gambling  laws  by 
causing  such  person  to  appear  before  a  Jus- 
tice of  the  peace,  under  Gen.  St  1009,  } 
2732,  providing  that.  If  the  county  attorney 
shall  be  notified  by  any  person  or  shall  have 
knowledge  of  any  violations  of  the  laws  re- 
lating to  gambling,  he  shall  forthwith  in- 
quire into  the  facts  of  such  violation  and  be 
authorized  to  cause  subpoenas  to  be  Issued 
to  such  persons  as  he  shall  have  reason  to 
believe  have  Information  of  such  violations, 
is  a  "proceeding**  within  section  2640,  mak- 
ing it  perjury  willfully  and  corruptly  to 
swear  falsely  to  any  material  matter  to  an 
oath  legally  administered  in  any  "proceed- 
ing before  any  court,  tribunal  or  public  body 
or  oflJcer.**  State  v.  Smith,  114  Pac.  1074, 
1076,  84  Kan.  646. 

Proo«M 

The  word  "process**  has  a  general  and 
a  restrictive  meaning.  In  its  restrictive 
sense  it  applies  to  Judicial  writs  issued  in 
an  action.    In  its  general  meaning  it  is  syn- 


onymous with  "proceeding,**  and  embncei 
the  entire  proceedings  in  an  action  from  be- 
ginning to  end.  The  publication  of  a  pne^ 
lamatlon  calling  an  election,  being  a  part  of 
a  legislative  proceeding  rather  than  a  Jadi- 
dal  proceeding  or  action,  does  not  oonstitute 
"procesa**  Steams  v.  State  ex  r^  Biggm, 
100  Paa  909,  914,  28  OU.  462. 

Scire  faeiaa 

Rev.  St  1899,  |  3748,  as  amended  \xf 
Laws  1907,  p.  320,  provides  that  any  action 
or  proceeding  which  the  plaintiff  in  a  Jadg- 
ment  might  have  thereon  may  be  naaintained 
in  the  name  of  an  assignee.  Held  that, 
though  scire  facias  to  revive  a  Judgment  is 
not  an  "action,**  it  is  a  "proceeding,**  and 
may  therefore  be  maintained  in  the  name  ot 
an  assignee.  Reybum  v.  Handlan,  147  S.  W. 
846,  847,  165  Mo.  App.  412. 


SettleiiLent  of  statoaient  or  Mil  of 
oepttona 

The  preparation  and  settlement  of  i 
statement  or  a  bill  of  exceptions  is  a  ino- 
ceeding**  within  Rev.  Codes,  (  4229,  authorli- 
ing  an  amendment  of  any  pleading  or  pro- 
ceeding in  the  furtherance  of  Justice.  Rlcb- 
ardson  ▼.  Bohney,  109  Paa  727,  729»  18  Ida- 
ho, 328. 

The  Judge's  certificate  to  the  engroGsed 
bill  of  exceptions  "was  an  adjudication  by 
the  Judge  that  all  the  matters  ordered  in- 
corporated in  the  bill  had  been  set  fortli 
therein,  and  that  the  bill  so  certified  consti- 
tuted the  bill  of  exceptions  as  ordered  set- 
tled by  him.**  It  constituted  a  "proceeding" 
taken  against  appellant,  within  the  meaning 
of  Code  Civ.  Proc.  |  403,  allowing  amend- 
ments to  proceedings  on  the  ground  of  mis- 
take, etc.,  within  six  months.  Merced  Bank 
V.  Price,  93  Pac.  866,  867,  152  CaL  697. 

Takins  deposition 

As  used  in  Rev.  St  {  720  (U.  S.  Comp. 
St  1901,  p.  581),  providing  that  an  injunc- 
tion shall  not  be  granted  by  any  federal 
court  to  stay  "proceedings**  In  any  court  of 
the  state,  except  in  cases  where  such  injunc- 
tion may  be  authorized  by  any  law  relating 
to  proceedings  in  bankruptcy,  the  term  ••pro- 
ceedlngs**  Includes  the  taking  of  depositions 
in  an  action  in  the  state  court  so  that  a 
federal  court,  having  obtained  no  Jurisdic- 
tion of  the  action,  could  not  enjoin  the  tak- 
ing of  such  depositions.  American  Shipbuild- 
ing Ca  V.  Whitney,  190  Fed.  109,  ua 

Taxation  of  eosts 

Taxation  of  costs  in  an  action  is  a  *t>n>- 
ceeding,*'  within  Rev.  Codes,  i  6589,  glviiif 
the  court  authority  to  allow  amendments, 
and  the  court  must  permit  an  amendment  to 
the  original  memorandum  of  costs,  and  thns 
supply  the  necessary  facts  on  which  to  de- 
termine the  amount  of  costs.  Neary  ▼. 
Northern  Pae  Ry.  Co.,  110  Paa  226,  237.  41 
Mont  480. 
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The  word  "prc^ceedlngs,"  as  used  In  the 
bastardy  act  providing  that  the  trial  and 
"proceedings"  of  a  prosecution  both  before 
the  Justice  and  in  the  district  court  shall  In 
all  respects  not  otherwise  provided  for  be 
governed  by  the  law  regulating  civil  actions, 
may  be  construed  as  Indicating  all  steps 
taken  in  the  action,  Including  the  taxation 
of  costs,  and,  although  there  is  no  provision 
in  the  act  authorizing  the  taxing  of  costs  to 
the  defendant,  yet  the  character  of  the  ac- 
tion is  such  as  to  authorize  such  costs  to  he 
taxed  under  the  statute  relating  to  the  al- 
lowance of  costs  in  actions,  civil  or  crlminaL 
Poole  V.  French,  80  Paa  ©97,  998,  71  Kan. 
391. 

Verification  of  claim 

Where  the  venue  of  an  affidavit  of  a 
claim  for  Injuries  on  a  defective  sidewalk 
required  by  Oswego  City  Charter  (Laws  1895, 
p.  733,  c.  394,  I  345),  was  laid  In  the  city 
and  county  of  Oswego,  but  the  affidavit  was 
taken  before  a  notary,  whose  signature  and 
seal  stated  that  he  was  an  official  of  New 
York  county,  and  the  affidavit  was  in  fact 
taken  In  New  York  county,  the  court  had  no 
authority  to  permit  the  venue  to  be  amend- 
ed; it  not  being  a  "proceeding  in  an  ac- 
tion," within  Code  Civ.  Proc.  ^  723,  provid- 
ing for  amendments.  Kleyle  v.  City  of  Os- 
wego, 96  N.  Y.  Supp.  879,  881,  109  App.  Dlv. 
330. 

PROCEEDIKO  ACCOBDIKG  TO  LAW 

See  According  to  Law. 

PROCEEDING  AUTHOBIZEB  BY  LAW 

There  is  no  practical  difference  in  the 
meaning  of  "public  official  proceedings'*  and 
^proceedings  authorized  by  law*'  as  applied 
to  privileged  communications,  and  an  inves- 
tigation by  a  Senate  committee  of  charges 
against  one,  appointed  to  office  by  the  Presi- 
dent and  whose  appointment  has  been  sent 
to  the  Senate  for  confirmation,  falls  within 
the  meaning  of  the  latter  term  as  used  In 
WUson*s  Rev.  &  Ann.  St  1903,  f  2239.  Tuo- 
hy  V.  Halsell,  128  Pac.  126,  127,  35  OkL  61, 
43  L.  R  A.  (N.  S.)  323. 

PROCEEDING   FOB   SETTLEMENT  OF 
BILL  OF  EXCEPTIONS 

The  phrase  "when  there  is  a  proceeding 
pending  for  the  settlement  of  a  bill  of  ex- 
ceptions,*' in  a  court  rule,  requiring  the  ap- 
pellant in  a  dvll  action  to  file,  within  40 
days  after  the  appeal  is  perfected,  a  tran- 
script of  the  record,  provided  that,  when 
there  is  a  proceeding  pending  for  the  settle- 
ment of  a  bin  of  exceptions  which  may  be 
used  in  support  of  such  appeal,  the  time  for 
filing  and  serving  the  transcript  shall  not 
begin  to  run  until  the  settled  bill  of  excep- 
tions has  been  filed,  includes  any  proceeding 
looking  to  the  settlement  of  a  bill  of  excep- 
tions actually  inaugurated  and  pending  un- 
disposed of  and  not  abandoned,  regardless 


of  questions  whether  the  bill  can  be  legally 
settled.  Demham  v.  Bagley,  90  Pac.  543, 
544,  151  CaL  216. 

PROCEEDING  IN  BANKRUPTCY 

See  Bankruptcy  Proceeding. 

PROCEEDING  IN  EQXJITT 

Bill  of  Interpleader  as,  see  Bill  of  In- 
terpleader. 

PROCEEDING  IN  REM 

Bee  In  Rem. 

PROCEEDINO     IN     WHICH     UNITED 
STATES  IS  INTERESTED 

See  Interest 

PROCEEDING  OF  COUNTT  BOARD 


The  proceedings  of  the  county  board  of 
supervisors  in  canvassing  the  votes  at  gen- 
eral elections,  and  declaring  the  names  of 
successful  candidates  for  county  offices,  as 
required  by  Code,  §{  114&-1156,  are  proceed- 
ings of  ^e  board  as  a  board  of  supervisors 
within  section  441,  requiring  the  publication 
of  proceedings  of  the  board  of  superviaom. 
Index  Printing  Co.  v.  Board  of  Sup'rs  of 
Muscatine  County,  130  N.  W.  401,  402,  160 
Iowa,  411. 

PROCEEDINGS  ON  A  JUDQBfENT 

See  Stay  Proceedings  on  a  Judgment 

PROCEEDS 

See  Clear  Proceeds ;  Gross  Proceeds ;  Net 

Proceeds;  Receipt  of  Proceeds. 
Net  proceeds  as  earnings,  see  Earnings. 

The  word  "proceeds"  is  defined  as  ''the 
amount  proceeding  or  accruing  from  some 
possession  or  transaction.*'  It  is  also  de- 
fined as  "yield,  issue,  product"  State  ex  rel. 
Ledwlth  V.  Brian,  120  N.  W.  916,  917,  84 
Neb.  30. 

"Proceeds"  is  synonymous  with  product, 
income,  yield,  receipts,  returns,  and  means 
all  that  was  received  from  an  execution  sale. 
Dlttemore  v.  Cable  Milling  Co.,  101  Pac.  593, 
594, 16  Idaho,  298,  133  Am.  St  Rep.  9S, 

The  word  "proceeds,"  as  used  in  an  at- 
torney's contract  with  another  employed  to 
solicit  retainers  by  which  the  attorney  con- 
tracted to  pay  the  solicitor  one-half  of  the 
proceeds  realized  by  the  attorney  on  account 
of  the  claims  prosecuted,  meant  that  the  at- 
torney would  divide  evenly  with  the  solicitor 
whatever  amount  he  received  on  account  of 
such  claims,  whether  costs  or  bonuses  or  per- 
centages paid  by  clients  on  the  amounts  re- 
covered for  them  respectively.  In  re  Clark, 
95  N.  Y.  Supp.  388,  396,  108  App.  Dlv.  150. 

Property  received  in  exchange  for  prop- 
erty granted  for  the  use  of  schools,  and  like- 
wise rents  of  the  property  so  received,  is 
"proceeds,"  within  Const  1870,  art  8,  i  2, 
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proTldIng  that  property  granted  for  aeboolf 
purposes. and  tbe  proceeds  thereof  shall  be 
applied  to  the  object  for  which  such  grant 
was  made ;  and  therefore  such  property  and 
the  rents  are  not  subject  to  taxation.  Peo- 
ple ex  rel.  Hanberg  v.  City  of  Chicago,  75  N. 
E.  239,  240,  216  lU.  637. 

The  word  "proceeds"  is  a  word  of  loose 
and  varying  significance,  employed  with  dif- 
ferent meanings.  Where  testator  devised 
certain  property  to  a  trustee  to  maintain 
and  educate  his  niece  and  nephew  until  the 
latter  should  attain  majority,  when  the  "pro- 
ceeds" of  the  property  remaining  unexpend- 
ed were  to  be  equally  divided  between  them, 
they  to  share  equally  therein  during  their 
natural  lives,  but  that,  if  either  died  without 
Issue,  the  whole  net  proceeds  should  be  paid 
to  the  survivor,  and  that,  if  either  died  with 
issue,  then  one-half  of  the  net  proceeds 
should  be  expended  to  maintain  and  educate 
such  issue  until  both  niece  and  nephew  had 
died,  when  the  proceeds  shpuld  become  the 
absolute  property  of  the  issue  then  surviving, 
the  court  refused  to  say  that  it  was  not  the 
actual  intent  of  the  testator  that  the  rents 
were  to  be  paid  over  as  proceeds,  as  had  been 
in  fact  done.  Eidwell  v.  Eetler,  79  Pac  514, 
517,  146  Cal.  12. 

The  word  •'proceeds,"  as  used  In  Code 
Civ.  Proc  I  1644,  providing  that  the  prefer- 
ence given  in  section  1643  to  a  mortgage 
against  a  decedent's  estate  extends  only  to 
the  "proceeds"  of  the  property  mortgaged, 
and  that,  .if  such  proceeds  are  insufficient  to 
pay  the  mortgage,  the  part  remaining  unsat- 
isfied must  be  classed  with  other  demands 
against  the  estate,  does  not  include  the  rents 
of  the  property  mortgaged  accruing  before 
sale,  where  the  rents,  Issues,  or  profits  of  the 
property  were  not  included  in  the  mortgage. 
In  re  McDougald's  Estate,  79  Pac.  875,  877, 
146  CaL  196. 

Testator  gave  his  residuary  estate  to 
trustees  to  support  a  son  at  a  cost  of  not  ex- 
ceeding $3,000  a  year,  and  to  pay  a  daughter 
for  life  $1,000  annually,  and  he  directed  that 
the  income  from  the  remainder  should,  dur- 
ing the  life  of  a  brother,  be  divided  into  four 
parts,  one  part  of  which  should  be  paid  to 
the  brother  for  life  and  the  other  parts  to 
enumerated  beneficiaries,  and  that  at  the 
death  of  the  brother  the  Income  given  him 
should  be  paid  to  his  eldest  daughter  until 
the  death  of  the  son  and  daughter  of  testator, 
and  at  the  death  of  the  survivor  of  them  tlie 
executors  should  sell  all  the  real  estate  then 
unsold  and  divide  the  proceeds  equally  into 
six  parts,  to  be  disposed  of  in  a  manner  pre- 
scribed. Held,  that  testator  did  not  dispose 
of  the  remainder  of  his  estate  except  the  pro- 
ceeds of  real  estate  unsold  at  the  time  of  the 
death  of  his  brother  and  son  and  daughter, 
and  the  words  '^proceeds  of  real  estate  then 
unsold"  cannot  be  construed  to  mean  real  es- 
tate sold  by  the  executors  before  that  time 
on  the  theory  of  equitable  conversion,  and 


hence  there  was  a  partial  Intestacj.    Wood- 
ruff T.  White,  79  AtL  304^  30^  78  N.  J.  Eq. 

410. 

Am  sross  proeeeds 

The  word  "proceeds,"  in  a  contiact  by 
which  defendant  in  consideration  of  a  sum 
advanced,  agreed  to  go  to  the  gold  diggings 
of  California  and  give  plaintiff  one-half  of 
the  proceeds  of  labor  there  for  one  year, 
means  the  amount,  income,  or  products  of 
the  labor,  and  no  deductions  are  to  be  made 
from  such  proceeds  by  reason  of  expenses 
paid  for  sickness  during  the  year.  Staples  ▼. 
Wheeler,  38  Me.  372,  374. 

Where  a  contract  provides  that  a  certain 
payment  is  to  be  made  "out  of  the  proceeds" 
of  a  certain  crop  of  oats,  held,  that  such  pay- 
ment must  be  made  out  of  the  entire  proceeds 
of  the  sale,  and  is  not  limited  to  the  net  pro- 
ceeds thereof.  Salisbury  v.  Spofford.  12$ 
Pac.  400,  401,  22  Idaho,  393. 

As  eoaTeyins  estate 

Where  a  trust  to  pay  the  Income  of  an 
estate  quarterly  to  testator^s  widow  and 
daughter  was  to  cease  upon  the  wido«''s 
death,  whereupon  the  corpus  of  the  trust  e^ 
tate  was  to  become  the  property  of  the 
daughter,  and,  if  testator's  wife  died  before 
he  did,  the  entire  estate  was  to  go  to  tbe 
daughter,  and,  in  case  of  her  death  befbre 
testator,  testator's  wife  was  to  receive  tbe 
whole  income  from  the  trust  estate  during 
her  life,  the  trust  to  cease  upon  her  death 
and  the  corpus  thereof  to  become  the  prop- 
erty of  testator's  son,  and  the  will  provided 
that  the  provision  for  testator's  wife,  if  ac- 
cepted, should  be  in  lieu  of  dower,  and  thtt. 
if  she  should  elect  to  receive  dower  Instead 
of  such  provision,  the  entire  net  proceeds 
from  the  remaining  trust  estate  should  be 
paid  to  the  daughter,  and  the  wife  elected  to 
take  her  dower,  the  daughter  was  entitled 
merely  to  the  proceeds  of  the  trust  estate 
during  the  life  of  the  wife,  as  tbe  estate  can- 
not be  embraced  in  the  gift  of  the  '•proceeds^*" 
where  the  proceeds  are  derived  from  the  es- 
tate. In  re  Kings  County  Trust  Co.,  127  N. 
T.  Supp.  879,  881,  69  Misc.  Bep.  531  (citing  6 
Words  and  Phrases). 

As  uoney  or  otker  tktac  ranHaai  tmm 
sale 

Where  a  will  creating  a  testamentarr 
trust  provided  that,  upon  the  sale  by  tbe 
executors  of  personal  or  mixed  property,  tbe 
trust  should  apply  only  to  the  *'proceed&'' 
and  that  the  purchasers  rtiould  not  be  re- 
quired to  see  to  the  application  of  tbe  *lNir- 
chase  money,"  and  the  next  paragraph  in- 
quired the  executors  to  distribute  the  pro- 
ceeds at  once  as  soon  as  any  realty  was  sold 
by  them,  a  sale  by  the  trustees  <mi  credit  «a^ 
unauthorized.  In  view  of  the  meaning  of  tb^ 
term  "proceeds,**  which,  when  used  in  ooq- 
necUon  with  a  sale,  means  a  siun  cf  moaer 
derived  firom  a  sale  of  property.    Wiadom  v. 
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WUson  (T«z.)  127  B.  W,  1128,  11S7  (anotlng 
6  Words  and  Pbrasea,  p.  5640). 

The  words  ''proceeds,"  as  used  In  Const 
art.  8,  {  3,  relating  to  the  permanent  school 
fund,  and  declaring  that  the  proceeds  of  all 
lands  that  have  been  or  may  hereafter  be 
granted  to  the  state  shall  be  a  perpetual 
fund  for  common  school  purposes,  implies  a 
sale  and  conversion  of  the  lands  into  money; 
and  the  statement  in  the  section  that  the 
proceeds  shall  be  a  perpetual  fund  places  it 
beyond  question  that  the 'true  meaning  of 
the  provision  is  that  such  lands  might  be 
sold  and  the  proceeds  invested.  McMurtry 
V.  Engelhardt,  98  N.  W.  40,  41,  5  Neb.  (tJnof .) 
271. 

The  term  **proceeds,"  used  in  Rev.  St 
1898,  I  1158,  exempting  the  '^proceeds*'  of  a 
sale  of  a  homestead  for  one  year  after  the 
receipt  thereof,  means  some  tangible  thing 
which  is  the  subject  of  manual  delivery  and 
receipt  Christensen  v.  Beebe,  91  Pac.  129, 
131,  32  Utah,  406. 

The  term  "proceeds,"  used  in  a  contract 
employing  an  agent,  whose  commission  is  to 
be  based  upon  the  "proceeds"  of  goods  ship- 
ped to  and  sold  by  him,  means  amounts  real- 
ized on  the  goods.  Poland  v.  Hollander,  115 
N.  Y.  Supp.  1042, 1043,  62  Misc.  Rep.  523. 

A  bank  check  received  by  a  county  treas- 
urer and  receipted  for  as  money  on  a  sale  of 
county  bonds  is  "proceeds  of  sale,"  within 
the  meaning  of  the  act  under  which  the  bonds 
were  issued,  and  therefore  within  the  pro- 
tection of  the  official  bond  of' the  treasurer. 
Montgomery  Ck>unty  v.  Cochran,  126  Fed.  456, 
458,  459,  62  C.  C.  A.  70. 

Testator  devised  certain  real  estate  to 
the  support  of  any  child  of  his  daughter's 
marriage,  of  which  there  was  none,  and,  in 
case  such  child  should  not  reach  majority, 
gave  the  real  estate  or  the  proceeds  derived 
from  the  same  to  his  daughter,  and  provid- 
ed that,  in  the  event  of  the  sale  hereafter 
had  of  said  premises,  on  the  death  of  the 
daughter  the  proceeds  should  be  paid  over  to 
a  granddaughter.  Testator  sold  the  premis- 
es, taking  back  a  mortgage  for  the  price. 
Held  that,  as  the  fee  of  the  property  was  de- 
vised, should  testator  die  possessed,  the 
^'proceeds  from  the  premises"  meant  the  pro- 
ceeds from  the  sale  of  the  premises,  and  this 
whether  such  sale  occurred  before  or  after 
testator's  death.  Hoffman  v.  Steubing,  98  N. 
Y.  Supp.  706,  708,  49  Misc.  Rep.  157. 

As  net  prooeeds 

The  word  "proceeds,"  as  used  in  a  con- 
tract whereby  plaintiff  was  to  receive  all  the 
proceeds  of  logs  delivered  by  one  defendant 
to  another,  after  deducting  advances  made 
thereon  by  the  other,  means  net  proceeds  aft- 
er all  charges  for  delivery,  including  raftage 
and  boomage,  have  been  paid.  Moss  Point 
Lumber  Co.  r.  ThcHnpson,  85  South.  828,  83 
Miss.  499. 


The  word  ''proceeds,"  as  used  In  Rev. 
Laws,  c.  98,  {  2,  relative  to  Sabbath  break- 
ing, but  which  permits  the  giving  on  Sunday 
of  an  entertainment  by  a  religious  or  chari- 
table society,  the  "proceeds"  of  which,  if 
any,  are  to  be  devoted  exclusively  to  a  char- 
itable or  religious  purpose,  means  the  net  re- 
turns after  the  payment  of  necessary  expens- 
es incidental  to  the  entertainment,  taking  in- 
to account  not  only  that  which  is  received 
but  that  which  is  incidentally  and  properly 
paid  out  Commonwealth  v.  Alexander,  70 
N.  B7.  1017,  1018.  185  Mass.  551. 

The  term  "proceeds"  in  an  assignment 
of  the  proceeds  of  fruit  consigned  to  a  com- 
mission merchant  includes  only  the  amount 
remaining  after  deduction  of  freight,  duties, 
and  other  necessary  expenses  incurred  in  or- 
der to  put  the  goods  in  condition  to  be  sold. 
Coles  V.  Saitta,  130  N.  Y.  Supp.  857.  859,  71 
Mlsa  Rep.  544. 

in  an  action  by  a  parent  to  recover  for 
the  services  of  his  minor  child,  an  instruc- 
tion that  the  word  "proceeds,"  as  used  in  the 
statute,  which  provides  that  until  majority  a 
child  remains  under  control  of  the  father, 
who  is  entitled  to  his  services  and  the  "pro- 
ceeds" of  his  labor,  means  the  proceeds  of 
his  labor  reduced  by  the  necessary  expenses 
of  maintenance,  was  not  erroneous.  Culber- 
son V.  Alabama  Const.  Co.,  56  S.  B.  765,  767, 
127  Ga.  599,  9  L.  R.  A.  (N.  S.)  411,  9  Ann. 
Cas.  507. 

As  power  te  sell 

A  testamentary  gift  to  persons  named  of 
testator's  personal  and  real  estate  for  the 
use  of  designated  beneficiaries,  with  the  pro- 
vision that  "the  proceeds  of  said  property  be 
equally  divided  after  my  personal  expenses 
are  met,"  impliedly  confers  on  the  persons 
named  the  right  to  sell  the  real  estate  to  dis- 
tribute the  proceeds;  the  word  "proceeds" 
justifying  the  inference  that  a  sale  is  im- 
plied. Corley  v.  Bishop.  58  South.  360,  101 
Miss.  490. 

As  profit 

See  Profit 

Of  life  Insvranoe 

A  bankrupt  carried  a  policy  of  life  in- 
surance for  $3,000,  payable  to  his  executor  or 
administrator,  and  after  his  petition  in  bank- 
ruptcy was  filed,  and  after  his  decease,  the 
proceeds,  less  a  loan  thereon,  were  paid  to 
his  administrator,  and  in  a  proceeding  by  his 
trustee  in  bankruptcy  the  trustee  was  award- 
ed the  cash  surrender  value  of  the  policy. 
Code  1906,  f  2141,  provides  "that  the  *pro- 
ceeds'  of  a  life  insurance  policy  not  exceed- 
ing $3,000,  payable  to  the  executor  or  admin- 
istrator of  the  insured,  shall  Inure  to  the 
heirs,  ♦  ♦  ♦  freed  from  all  liability  for 
the  debts  of  the  decedent"  Held,  that  un- 
der the  statute  the  whole  "proceeds"  of  the 
policy.  Including  the  cash  surrender  value, 
were  exempt,  and  that  the  administrator  was 
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entitled    thereto.      Dreyfus    t.    Barton,    54 
South.  254,  255,  98  Miss.  758. 

Testator  by  his  will  bequeathed  two  poli- 
cies of  insarance,  made  out  In  the  name  of 
his  daughter,  ''the  proceeds  from  same"  to  be 
placed  at  Interest  for  her  use  and  that  of 
her  foster  mother,  and  provided  that  his  ad- 
ministrator should  give  of  the  first  moneys  In 
his  hands  $300  to  such  mother,  all  the  bal- 
ance of  his  estate  to  go  to  his  wife.  There- 
after the  estate  was  substituted  as  a  benefi- 
ciary In  the  policies.  Held,  that  tie  word 
"proceeds"  merely  distinguished  between  the 
policies  and  what  would  be  realized  thereon 
in  connection  with  the  matter  of  Inyestment ; 
and  the  daughter  took  an  absolute  estate  In 
the  proceeds,  subject  to  the  life  Interest  In 
the  mother.  In  re  Thompson's  Estate,  82  Atl. 
1108,  1109,  234  Pa.  82. 

PROCESS 

See  In  Process  of  Collection ;  Secret  Pro- 
cess. 

It  Is  when  the  term  "process"  Is  used  to 
represent  the  means  or  method  of  producing 
a  result  that  It  Is  patentable,  and  it  will 
Include  all  methods  or  means,  not  natures, 
which  are  not  effected  by  mechanism  or  me- 
chanical combinations.  Cameron  Septic  Tank 
Co.  y.  Village  of  Saratoga  Springs,  151  Fed. 
242,  261. 

"A  'process'  is  a  mode  of  treatment  of 
certain  materials  to  produce  a  given  result 
It  is  an  act,  or  a  series  of  acts,  performed 
upon  the  subject-matter  to  be  transformed 
and  reduced  to  a  different  state  or  thing.  If 
new  and  useful.  It  Is  Just  as  patentable  as  is 
a  piece  of  machinery.  In  the  language  of  the 
patent  law,  it  Is  an  art.  The  machinery 
pointed  out  as  suitable  to  perform  the  process 
may  or  not  be  new  or  patentable,  whilst  the 
process  Itself  may  be  altogether  new  and 
produce  an  entirely  new  result.  The  process 
requires  that  certain  things  should  be  done 
with  certain  substances,  and  in  a  certain  or- 
der ;  but  the  tools  to  be  used  In  doing  this 
may  be  of  secondary  consequence."  A  pro- 
cess patent  can  only  be  anticipated  by  a  sim- 
ilar process.  Johnson  v.  Foos  Mfg.  Co.,  141 
Fed.  73,  85,  72  C.  C.  A.  105  (quoting  and 
adopting  definition  In  Cochrane  v.  Deener,  94 
U.  S.  780,  24  L.  Ed.  139). 

Apparatus  distinsvislied 

"A  'process'  and  an  ^apparatus'  by  which 
It  is  performed  are  distinct  things.  They 
may  be  found  In  one  patent  They  may  be 
the  subject  of  different  patents."  San  Fran- 
cisco Cornice  Co.  v.  Beyrle,  195  Fed.  516,  519, 
115  C.  C.  A.  426  (quoting  definition  In  Leeds 
&  Catlln  Co.  y.  Victor  Talking  Machine  Co., 
29  Sup.  Ct  495,  500,  213  U.  S.  301,  318,  53 
L.  Ed.  805). 

Macliliie  or  maclilnory  disHngnislied 

A  **process,"  as  distinguished  from  a 
"machine,"  which  is  a  thing,  is  a  mode  of  act- 


ing on  materials  to  produce  a  oertaln  nsntt, 
so  that  one  may  be  using  the  same  process 
as  another,  though  using  different  machlnety 
in  applying  It  Eastern  Extracting  Co.  t. 
Greater  New  York  Extracting  Co.,  110  N.  T. 
Supp.  738,  739,  126  App.  Dlv.  928  (quotinf 
Cochrane  v.  Deener,  94  U.  S.  780,  24  L.  Ed. 
139 ;  Tllghman  v.  Proctor,  102  U.  S.  707,  2$ 
L.  Ed.  279). 

A  "machine"  is  a  thing.    A  "process**  is 
an  act,  or  a  mode  of  acting.    The  one  is  visi- 
ble to  the  eye,  an  object  of  perpetual  ob- 
servation ;    the  other  Is  a  conception  of  the 
mind,  seen  only  by  Its  effects  when  being  exe- 
cuted  or   performed.     Either   may    be  the 
means  of  producing  a  useful  result    A  "pro- 
cess" is  a  mode  of  treatment  of  certain  ma- 
terials to  produce  a  given  result     It  is  an 
act,  or  a  series  of  acts,  performed  upon  tbe 
subject-matter  to  be  transformed  and  reduc- 
ed to  a  different  state  or  thing.    If  new  and 
useful,  it  Is  Just  as  patentable  as  is  a  i^ece 
of  machinery.     A  "process"  which  may  be 
patented  is  not  restricted  to  those  involving 
mechanical  or  other  similar  elemental  actloD, 
but  an  Invention  or  discovery  of  a  process  or 
a   method   involving   mechanical   operations 
and  producing  a  new  and  useful  result  is 
within  the  scope  of  Rev.  St  |  4886,  securing 
protection  to  the  Inventor  of  "any  new  or  use- 
ful machine,  manufacture,  or  composition  of 
matter  or  any  new  and  useful  improvement 
thereof."     Expanded  Metal  Co.  v.  Bradford. 
29  Sup.  Ct  652,  657,  214  U.  S.  366,  384,  53 
L.  Ed.  1034  (quoting  and  adopting  definitioD^ 
in  Curt  Pat  i4th  Ed.]  I  14 ;    1  Rob.  Pat  I 
167;    Walk.  Pat  [4th  Ed.)  |  3;    Cocbrane 
V.  Deener,  94  U.  S.  780,  24  L.  Ed.  139 ;  Tilgh- 
man  v.  Proctor,  102  U.  S.  707,  26  L.  Ed.  279 ; 
Westinghouse  v.  Boyden  Power-Brake  Co.,  18 
Sup.  Ct  707,  170  U.  S.  537,  42  L.  Ed.  1136i. 
See,    also,    San    Fraudsco    Cornice   Co.  v. 
Beyrle,  195  Fed.  516,  519,  1X6  C.  C.  A.  426. 

A  "machine"  is  a  thing.  A  '^process''  is 
an  act  or  mode  of  acting.  The  one  is  visible 
to  the  eye,  an  object  of  perpetual  obeerra- 
tion;  the  other  Is  a  conception  of  the  mind 
seen  only  by  its  effects  when  being  executed 
or  being  performed.  Either  may  be  tbe 
means  of  producing  useful  results.  The  mix- 
ing of  certain  substances  together  or  the  beat- 
ing of  certain  substances  to  a  certain  tem- 
perature is  a  "process."  If  the  mode  of  doins 
it  or  the  apparatus  in  or  by  which  It  maj 
be  done  is  sufficiently  obvious  to  suggest  itself 
to  a  person  skilled  in  the  particular  art  it 
is  enough  In  the  patent  to  point  out  tbe 
process  to  be  performed  without  giving  sn- 
p^erogatory  directions  as  to  the  apparatoa 
or  method  to  be  employed.  If  the  mode  of 
applying  the  process  Is  not  obvious,  then  a 
description  of  a  particular  mode  by  which  It 
may  be  applied  is  sufficient  There  is  then 
a  description  of  the  process  and  of  one  prsc* 
tlcal  mode  in  which  it  may  be  applied. 
Klrchberger  v.  American  Acetylene  Barner 
Co.,  124  Fed.  764,  775. 
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The  term  "machine"  includes  every  me- 
chanical device  or  combination  of  mechanical 
powers  and  devices  to  perform  some  function 
and  produce  a  certain  effect  or  result  But 
where  the  result  or  effect  is  produced  by 
chemical  action,  by  the  operation  or  applica- 
tion of  some  element  or  power  of  nature,  of 
one  substance  to  another,  such  modes,  meth- 
ods, or  operations  are  called  "processes."  A 
new  process  is  usually  the  result  of  a  discov- 
ery ;  a  machine,  of  invention.  But  the  term 
"process*'  is  often  used  in  a  more  vague  sense 
in  which  it  cannot  be  the  subject  of  a  patent 
Thus  we  say  that  a  board  is  undergoing  the 
process  of  being  planed,  grain  of  being  ground, 
iron  of  being  hammered  or  rolled.  Here  the 
term  is  used  subjectively  or  passively,  as  ap- 
plied to  the  material  operated  on,  and  not  to 
the  method  or  mode  of  producing  that  opera- 
tion, which  is  by  mechanical  means,  or  the 
use  of  a  machine,  as  distinguished  from  a 
process.  In  this  use  of  the  term  it  represents 
the  function  of  a  machine,  or  the  effect  pro- 
duced by  it  on  -the  material  subjected  to  the 
action  of  the  machine.  But  it  is  well  settled 
that  a  man  cannot  have  a  patent  for  the 
function  or  abstract  effect  of  a  machine,  but 
only  for  the  machine  which  produces  it.  Den- 
nlDg  Wire  &  Fence  Co.  v.  American  Steel  & 
Wire  Co.  of  New  Jersey,  109  Fed.  705,  796» 
95  C.  a  A.  259. 

PBOCESS  (In  Praotlee) 

See  C^vil  Process ;  Compulsory  Process ; 
Judicial  Process ;  Legal  Process ;  Mesne 
Process;  Sale  by  Adverse  Process; 
Void  Process. 

Issue  of,  see  Issuance — ^Issue. 

Malicious  abuse  of,  see  Malice. 

Other  process,  see  Other.    . 

Return  of  process,  see  Return. 

Served  with  process,  see  Served. 

Service  of  process,  see  Service  (In  Prac- 
tice). 

Voidable  process,  see  Voidable. 

See,  also,  Personal  Service;    Summons. 

A  "process"  is  an  instrument  in  an  epis- 
tolary form  running  in  the  name  of  the  sov- 
ereign of  a  state  and  issued  out  of  a  court  of 
Justice,  or  by  a  judge  thereof,  at  the  com- 
mencement of  an  action  or  at  any  time  dur- 
ing its  progress  or  incident  thereto,  usually 
under  seal  of  the  court,  duly  attested  and  di- 
rected to  some  municipal  officer  or  to  the  par- 
ty to  be  bound  by  it,  commanding  the  com- 
mission of  some  act  at  or  within  a  specified 
time,  or  prohibiting  the  doing  of  some  act. 
The  cardinal  requisites  are  that  the  instru- 
ment issue  from  a  court  of  Justice,  or  a  Judge 
thereof ;  that  it  run  in  the  name  of  the  sov- 
ereign of  the  state ;  that  it  be  duly  attested, 
but  not  necessarily  by  the  Judge,  though  usu- 
ally, but  not  always,  under  seal;  and  that 
H  be  directed  to  some  one  comnoanding  or 
prohibiting  the  commission  of  an  act.  Wat- 
son V.  Keystone  Ironworks  Co.»  74  Pac.  272, 
273,  70  Kan.  43. 


The  word  '^process,"  as  used  in  the 
phrase  "due  process  of  law,"  indicates  the 
method  that  may  be  employed  to  accomplish 
the  purpose  of  the  law,  and  is  the  mode  by 
which  the  purpose  of  the  law  may  be  effected. 
Jenkins  v.  Ballantyne,  30  Pac.  760,  8  Utah, 
245,  16  L.  R.  A.  689. 
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'Processes"  issue  upon  pleadings,  or- 
ders, and  Judgments,  and  must  be  conform- 
able to  such  pleadings  when  issued  on  them. 
Farmers'  Banking  &  Loan  Co,  v.  Mauck,  07 
N.  W.  835,  836,  70  Neb.  586. 

As  all  proeeedincs 

"Process"  in  its  broadest  sense  compre- 
hends all  proceedings  to  the  accomplishment 
of  an  end,  Including  Judicial  proceedings. 
Frequently  its  signification  is  limited  to  the 
means  of  bringing  a  party  into  court.  In  the 
Constitution  process  which  at  the  common 
law  would  have  run  in  the  name  of  the  king 
is  intended.  In  the  Code  process  issued  from 
a  court  Is  meant.  McKenna  v.  Cooper,  101 
Pac.  662,  663,  79  Kan.  847  (quoting  Hannah 
V.  Russel,  12  Minn.  80  [Gil.  43];  Black  Com. 
279 ;  Bouv.  Law  Diet.). 

Code  Civ.  Proc.  |  3463,  defines  •'process" 
as  a  writ  issued  in  the  course  of  Judicial  pro- 
ceedings, and  "Writ"  is  defined  as  a  written 
order  or  precept,  issued  In  the  name  of  the 
state,  of  a  court  or  Judicial  ofllcer.  Section 
2170  makes  any  unlawful  interference  with 
the  process  or  proceedings  of  a  court  a  con- 
tempt Sections  840-843,  in  relation  to  the 
recovery  of  possession  of  personal  property, 
provides  that,  when  a  delivery  is  claimed, 
plaintiff  must  make  an  affidavit  stating  cer- 
tain facts,  and  that  he  may,  by  an  indorse- 
ment on  the  afildavit,  require  the  sheriff  of 
the  county  to  take  the  property  from  defend- 
ant, and  the  officer  is  required  to  serve  on 
the  defendant  a  copy  of  the  affidavit  and 
undertaking.  And  so  where  defendant  in 
replevin  refused  to  receive  a  copy  of  papers, 
and  threatened  the  officer  with  violence  if  he 
took  possession  of  the  property,  and  while 
the  officer  was  absent  seeking  assistance 
secreted  the  property,  he  was  guilty  of  a  con- 
tempt, though  he  had  not  been  served  with 
summons  and  though  the  order  indorsed  by 
plaintiff  on  the  affidavit  was  not  strictly 
within  the  definition  of  "process"  State  ex 
rel.  Bruce  v.  District  Court,  83  Paa  641,  642, 
33  Mont.  359. 

The  word  "process,"  in  Gen.  St  1901,  | 
1261,  requiring  that  a  foreign  corporation  do- 
ing business  in  the  state  file  its  written  con- 
sent that  actions  may  be  commenced  against 
it  by  service  of  process  on  the  Secretary  of 
State,  includes  writs  issued  in  both  civil  and 
criminal  actions  for  bringing  parties  into 
court  State  v.  International  Harvester  Co. 
of  America,  99  Pac.  603,  604,  79  Kan.  371. 

Pol.  Code,  I  4175,  declares  that  "process" 
includes  all  writs*  summons^  and  orders  of 
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courts  of  justice.    Hooper  y.  McDade,  82  Pac. 
1U6,  1118,  1  CaL  App.  733. 

AttacluiiAnt 

An  order  of  attachment  Is  "process," 
within  the  meaning  of  Code  18d9,  c  41,  (( 
23,  24,  against  which  the  right  to  exempt 
personal  property  may  be  exercised.  Brown 
T.  Beckwith,  51  S.  B.  977-979,  58  W.  Va.  140, 
1  li.  R.  A.  (N.  S.)  778,  112  Am.  St.  Rep.  955. 

As  oItU  action 

See  Civil  Action — Case — Suit — etc. 

Oonunitmentf 

An  order  of  commitment  for  trial  issued 
by  a  magistrate  before  whom  a  person  is 
brought  for  examination  upon  a  felony  charge 
is  not  a  ''process"  issued  on  a  final  Judgment 
within  Wilson's  Rev.  &  Ann.  St  (  4867,  pro- 
viding that  no  court  shall  inquire  into  the 
legality  of  a  process  issued  on  a  final  judg- 
ment of  a  court  of  competent  jurisdiction, 
whereby  a  party  is  in  custody  or  discharge 
him  when  the  term  of  commitment  has  not 
expired.  Ex  parte  Johnson,  98  Pac.  461,  1 
Okl.  Cr.  414. 

Inf  onnatio]&,  imdiotiiieiity  or  motion 

An  information  is  not  a  "process,"  within 
Const,  art.  5,  (  38,  requiring  all  processes  to 
run  in  the  name  of  the  state  of  South  Dako- 
ta. State  ▼.  Carlisle,  139  N.  W.  127,  129, 
30  S.  D.  475. 

An  information  is  not  a  "writ"  or  "pro- 
cess." It  is  an  accusation,  upon  which  writs 
and  processes  issue.  The  clause  of  the  Con- 
stitution providing  that  the  style  of  all  writs 
and  processes  shall  be  "the  state  of  Oklaho- 
ma," does  not  require  an  information  to  be- 
gin with  these  words.  It  is  sufficient  if  it 
appears  from  the  record  of  a  case  that  the 
prosecution  was  carried  on  in  the  name  and 
by  the  authority  of  the  state.  But,  as  a  mat- 
ter of  good  pleading,  it  is  well  for  indict- 
ments and  informations  to  begin  with  these 
words.  Caples  v.  State,  104  Pac.  493,  494, 
497,  3  Okl.  Cr.  72,  26  !«.  R.  A.  (N.  S.)  1033 
(citing  8  Words  and  Phrases,  p.  7531). 

Notioe 

The  word  "process,"  as  used  In  Rev.  St 
I  911,  providing  that  all  writs  and  processes 
Issuing  from  the  courts  of  the  United  States 
shall  be  under  the  seal  of  the  court  from 
which  they  issue,  and  shall  be  signed  by  the 
clerk  thereof,  means  an  order  of  the  court, 
although  it  may  be  issued  by  the  clerk.  The 
summons  in  a  common-law  action  is  a  "pro- 
cess," but  the  word  does  not  apply  to  a  no- 
tice given  under  Code  Va.  1887,  S  3211,  au- 
thorizing a  judgment  on  a  contract  to  be  ob- 
tained on  motion  after  15  days'  notice  to  de- 
fendant ;  and  under  the  Conformity  Act,  Rev. 
St.  (  914,  an  action  may  be  instituted  by  such 
a  notice  in  a  federal  court  in  Virginia  in  ac- 
cordance with  the  state  practice.  Leas  & 
McVitty  v.  Merrlman,  132  Fed.  510,  513. 

P.  L.  1898,  p.  648,  (|  9,  10,  authorizes  the 
oiphans'  court  to  entertain  jurisdiction  for 


partition  of  lands  on  "application  by  petition 
made  by  one  or  more  of  said  coparceners 
joint  tenants,  or  tenants  in  common,"  and 
requires  the  person  proposing  to  apply  to  the 
court  for  partition  to  give  four  weeks'  notice 
to  all  co-tenants  of  the  time  when  the  peti- 
tion will  be  presented  to  the  court  Held, 
that  the  orphans'  court  acquires  no  jurisdic- 
tion until  the  petition  for  partition  Is  present- 
ed ;  the  notice  required  not  being  "process." 
and  until  the  petition  is  presented  there  U 
no  pending  cause  in  the  orphans'  court,  which 
will  abate  a  suit  for  partition  In  chanceiy, 
filed  after  such  notice  is  given.  Brown  v. 
Gaskill,  70  AtL  665,  74  N.  J.  Bq.  62a 

Notioe  of  appeal 

A  notice  of  appeal  is  not  a  writ  or  sum- 
mons within  Rev.  Codes  1905,  f  6738,  definhig 
"process"  as  a  writ  or  summons  issued  in  a 
judicial  proceeding,  and  need  not  be  served  in 
the  manner  In  which  "process"  Is  required  to 
be  served.  Cooler  t.  Bidness,  121  M.  W.  83, 
85,  18  N.  J>.  338. 

Order  of  pubUoatloa 

An  order  for  publication  of  notice  of  sale 
of  real  estate,  being  a  substituted  process  for 
the  sale  of  real  estate,  is  "process  and  notice" 
within  the  meaning  of  the  act  changing  the 
time  for  holding  the  April  term  of  the  pro- 
bate court,  and  so  the  clerk  properly  changed 
the  return  day  of  an  order  of  publication 
made  before  passage  of  the  act  so  as  to  con- 
form the  same  thereto.  Rhodes  v.  BeU,  KU> 
S.  W.  465,  469,  230  Mo.  188» 

As  prooeedinc 

See  Proceeding. 

Profilaio  ation 

The  word  "process"  has  a  general  and  a 
restrictive  meaning.  In  its  restrictive  sense 
it  applies  to  judicial  writs  Issued  In  an  ac- 
tion. In  its  general  meaning  It  is  aynony- 
mous  with  "proceeding,"  and  embraces  tbe 
entire  proceedings  in  an  action  from  begin- 
ning to  end.  The  publication  of  a  proclama- 
tion calling  an  election,  being  a  part  of  a  leg- 
islative proceeding  rather  than  a  judicial 
proceeding  or  action,  does  not  constitute  **pro* 
cess."  Stearns  v.  State  ex  rel.  Biggen»  100 
Pac.  909,  914,  23  OkL  462. 

Subpcena 

A  subpoena  to  testify  as  a  witness  is  a 
"process*'  and  when  issued  out  of  a  court  of 
record,  as  on  the  trial  of  the  action,  may  be 
issued  by  the  attorney  for  the  party,  as  pro- 
vided by  Code  Civ.  Proc.  (  24,  without  appU- 
cation  to  a  court  or  judge  by  signing  It  him- 
self and  testing  it  in  the  name  of  a  judge  of 
the  court  and  of  its  clerk.  Lowther  t.  Low- 
ther,  100  N.  Y.  Supp.  965,  966,  115  App.  Dlr. 
307. 


The  words  "process**  and  "Bummons"  as 
used  in  the  common  law  and  In  the  statute, 
are  often  synonymous,  and  It  has  been  settled 
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at  comDQOii  law  that  procesa  and  fenmmons 
were  synonymous.  Process  Is  the  means  by 
which  the  court  compels  the  appearance  of 
the  defendants,  and  summons  Is  the  first  pro- 
cess in  the  institution  of  an  action  whereby 
the  defendant  is  notified  to  appear  and  an* 
swer.  Ackermann  v.  Berrlman,  114  N.  T. 
Supp.  037,  940,  61  Misc.  Rep.  166. 

PBOCES8  OF  IiAW 

See  Due  Process  of  Law. 

PROCHEIN  AMI 

See  Next  Friend. 

Guardian    ad   litem    distinguished,    see 
Guardian  Ad  Litem. 

PROCUMATiON 

As  process,  see  Process. 
Legislation  specially  named  in  proclama- 
tion, see  Specially  Named  Leglslatioa 

A  "proclamation"  is  that  which  is  pro- 
claimed or  publicly  announced,  and,  in  law, 
designates  notice  by  an  administrative  or 
executive  officer,  as  by  the  President  or  Gov- 
ernor, as  to  some  public  matter,  or  the  exer- 
cise of  some  administrative  or  executive  pow- 
er affecting  the  public  at  large,  as  a  proclama- 
tion of  martial  law,  a  Thanksgiving  proc- 
lamation. State  ex  rel.  Barrett  t.  Hitchcock, 
146  S.  W.  40,  52,  241  Mo.  488. 

Under  Acts  1003,  p.  70,  f  2,  providing 
that  "the  mayor  may  by  proclamation  con- 
vene the  common  council  in  special  session," 
the  manner  of  calling  the  special  session  is 
left  in  his  discretion,  and  it  is  within  his 
discretion  to  call  a  special  meeting  by  post- 
ing a  notice  on  the  city  hall  door  and  serv- 
ing each  member  of  the  council  with  a  copy. 
Gushing  V.  Hartwig,  120  S.  W.  109,  110,  138 
Mo.  App.  114.     ' 

PROCURE 

The  word  "procure**  means  to  acquire 
for  one's  self;  to  cause;  and  the  allegation 
that  plaintiff  "procured  to  be  issued"  to 
her  a  policy  of  iasurance  is  equivalent  to 
an  allegation  of  delivery  to  and  acceptance 
of  such  policy  by  plaintiff.  Homestead  Fire 
Ins,  Co.  V.  Ison,  65  S.  E.  463,  465,  110  Va. 
18;  Cunningham  v.  Royal  Neighbors  of 
America,  124  N.  W.  434,  435,  24  S.  D.  489, 
140  Am.  St  Rep.  793. 

The  word  "procure"  is  defined  as  "to 
bring  about  by  care  and  pains" ;  effect ;  con- 
trive and  effect ;  induce ;  cause ;  as,  he  pro- 
cured a  law  to  be  passed.  United  States  v. 
Somers,  164  Fed.  259,  262  (citing  Cent  Diet). 

Where  an  attorney  contracted  to  "pro- 
cure" for  defendant  certain  school  land,  and 
to  receive  |200  for  his  services,  contingent 
on  success,  he  did  not  perform  his  contract 
by  successfully  conducting  certain  litigation 
against  a  prior  claimant  of  the  land;  the  land 


commissioner  having  subsequently  awarded 
the  land  to  a  third  person,  on  the  ground 
that  it  was  not  subject  to  sale  to  defendant 
at  the  time  of  his  application.  Shaw  v. 
Threadgill,  115  S.  W.  671,  072,  53  Tex.  Civ. 
App.  254. 

By  the  word  "procured,"  as  used  by  the 
court  in  Hoe  v.  Sanborn,  21  N.  Y.  562,  78 
Am.  Dec.  163,  where  the  court  says:  "Where 
the  vendor  has  manufactured  the  article 
with  his  own  hands,  the  inference  of  knowl- 
edge would  plainly  in  many  cases  be  strong 
enough  to  charge  him  even  In  an  action  for 
fraud;  but,  if  the  manufacturing  is  done 
by  agents,  the  general  principles  of  law  would 
hold  the  principal  responsible  for  those  whom 
he  employs.  Whenever  the  vendor,  there- 
fore, has  himself  manufactured  the  article 
sold,  or  'procured*  it  to  be  done  by  others, 
if  honest  and  fair  dealing  are  ever  to  be  en- 
forced by  law,  a  warranty  should  be  im- 
plied"— it  is  not  meant  buying  in  the  open 
market  from  another  manufacturer,  but  sim- 
ply means  procuring  the  manufacturing  to  be 
done  by  the  vendor's  own  servants  or  agents. 
Howard  Iron  Works  v.  Buffalo  Elevating 
Co.,  99  N.  Y.  Supp.  163.  174,  113  App.  Div. 
562. 

'    Aeoessory  denoted 

Where,  on  a  trial  of  several  persons 
jointly  charged  with  rape,  there  was  no  evi- 
dence that  any  of  them  was  guilty  as  an 
accessory  before  the  fact,  within  St  1898,  | 
4614,  an  instruction  that,  to  hold  two  or 
more  guilty,  the  evidence  must  establish  that 
some  one  of  them  performed  an  act  under 
circumstances  constituting  rape,  and  that 
such  others  as  were  held  guilty  assisted  him, 
by  the  exercise  of  force  or  threats,  in  com- 
mitting such  particular  act,  or  "procured" 
him  to  commit  such  act,  was  not  erroneous 
because  of  the  use  of  the  word  "procured," 
for  "procure"  means  to  obtain,  to  bring  about 
and,  as  used,  the  word  "procured*'  was  syn- 
onymous with  "aid"  or  "abet"  Vogel  v. 
State,  U9  N.  W.  190,  197,  138  Wis.  315. 

As  oanse 

One  agreeing  to  give  money  to  others  to 
procure  a  iemale  to  enter  the  state  for  im- 
moral purposes,  and  actively  urging,  advis- 
ing, and  assisting  in  having  the  female 
brought  to  his  house  of  ill  fame  as  an  in- 
mate, violates  the  pandering  act  (Laws  1009. 
p.  180),  puAlshing  any  person  who  shall  "pro- 
cure" a  female  inmate  for  a  house  of  ill 
fame,  for  the  word  "procure"  means  to  be- 
gin proceedings ;  to  cause  a  thiug  to  be  done. 
People  V.  Van  Bever,  93  N.  B.  725,  727,  248 
IlL  136. 


"Procurement"  denotes  direction,  influ- 
ences, personal  exertion,  interference,  or  oth- 
er action,  with  knowledge  or  belief  that 
such  action  would  produce  certain  result% 
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which  resnlts  are  produced.     Richardson  t. 
Richardson,  114  N.  Y.  Supp.  912,  917. 

In  determining  whether  a  broker  has 
earned  a  commission  for  procuring  a  pur- 
chaser, what  amounts  to  a  "procurement"  Is 
a  question  of  fact,  and  it  is  enough  that  the 
efforts  of  the  broker,  acting  upon  the  pur- 
chaser, are  the  efficient  cause  of  his  offer  to 
purchase,  but  they  need  not  be  the  sole  cause. 
Handley  v.  Shaffer  (Ala.)  59  South.  286,  291. 

"Procurement"  Is  defined  to  be  the  act 
of  procuring,  obtaining,  bringing  about,  or 
effecting,  etc.  And  so  an  averment  that  the 
procurement  of  the  miscarriage  was  not  nec- 
essary to  preserve  the  life  of  the  woman  Is 
equivalent  to  an  averment  that  the  miscar- 
riage was  not  necessary  to  preserve  her  life. 
Wllley  V.  State,  52  Ind.  246,  250,  251  (quoting 
Webster). 

"Fraud  in  the  procurement  of  the  note" 
means  "fraud  in  its  procurement  by  the  hold- 
er thereof,  and  has  no  reference  to. fraud  in 
the  contract  out  of  which  the  note  arises." 
Johnson  County  Sav.  Bank  v.  Roberts  &  Mc- 
Clure,  53  S.  B.  808,  125  Ga.  41. 

PROCUBnrG  CAUSE 

In  order  to  be  entitled  to  commissions 
for  the  sale  of  real  estate,  the  broker  must 
show  that  he  was  the  ''procuring  cause 
of  the  sale";  that  he  was  the  first  to  call 
the  buyer's  attention  to  the  property;  and 
that  it  was  through  his  efforts  that  the  sale 
was  made;  or,  where  the  purchaser  is  not 
introduced  by  the  broker,  he  must  show  that 
it  was  through  his  active  negotiations  that  a 
satisfactory  arrangement  was  finally  reach- 
ed; the  active  negotiations  required  being 
not  a  single  introduction  of  the  parties,  but 
a  carrying  back  and  forth  of  propositions, 
etc.,  which  result  in  the  sale.  Wood  v.  Smith, 
127  N.  W.  277,  279,  162  Mich.  334.  See,  also, 
Langford  v.  Issenhuth,  134  N.  W.  889,  893, 
28  S.  D.  451 ;  Sallee  v.  McMurry,  88  S.  W. 
157,  160,  113  Mo.  App.  253  (citing  Gelatt  v. 
Ridge,  23  S.  W.  882,  117  Mo.  553,  38  Am.  St 
Rep.  683;  Timberman  v.  Craddock,  70  Mo. 
638 ;  Tyler  v.  Parr,  52  Mo.  249 ;  Bell  v.  Kai- 
ser, 50  Mo.  150;  Wright  &  Orison  v.  Brown, 
68  Mo.  App.  577 ;  Brennan  v.  Roach,  47  Mo. 
App.  290) . 

PRODUCE 

The  word  "produce"  means  "to  be  the 
cause  of."  Elder  v.  State,  50  South.  370,  373, 
162  Ala.  41  (citing  Webst.  Int  Diet). 

"Produce"  means  to  bring  forward;  to 
lead  forth ;  to  offer  to  view  or  notice ;  to  ex- 
hibit; to  show — while  "surrender"  means  to 
yield  to  the  power  of  another ;  to  deliver  up ; 
to  give  up ;  as  a  principal  surrendered  by  his 
ball.  *  Under  Pen.  Code  1895,  |  935,  providing 
that  ball  may  surrender  their  principal  in 
vacation  to  the  sheriff  or  in  open  court  in 
discharge  of  themselves  from  liability,  pro- 


ducing or  presenting  a  principal  In  court  li 
not  all  that  is  required  to  discharge  the  sure- 
ties on  a  ball  bond.  In  order  for  a  surrender 
of  the  principal  in  open  court  to  be  effective, 
the  attention  of  the  court  most  be  called  to 
the  presence  of  the  accused  principal,  and  tlie 
intention  to  surrender  him  must  be  definitdj 
expressed  and  understood.  Perkins  ▼.  Ter- 
rell, 58  S.  E.  133, 135, 1  jGa.  Am-  250  (quoting 
Webst  Int  Diet). 

A  broker  employed  to  sell  land,  while 
"bound  to  produce  a  purchaser"  is  not  re- 
quired to  exhibit  him  In  person  to  the  owner, 
but  it  is  sufficient  that  the  purchaser  had  sd- 
thorlzed  the  broker  to  say  to  the  owner  that 
he  will  take  the  land.  McCray  &  Son  t. 
Pfost,  94  S.  W.  998,  999,  118  Mo.  App.  672. 

Statements  compiled  by  employes  of  a 
corporation  from  its  books  and  records,  which 
were  before  a  grand  Jury  and  produced  to 
the  grand  jury  by  an  officer  of  the  corpora- 
tion on  a  subpoena  duces  tecum,  do  not  ooo- 
stltute  testimony  given  or  docum^itary  evi- 
dence produced  by  such  officer  within  the 
meaning  of  Act  Feb.  25,  1903,  c.  755,  f  1,  32 
Stat  904,  which  grants  immunity  in  certain 
cases  to  a  witness  "on  account  of  any  trans- 
action, matter,  or  thing  concerning  whldi  he 
may  testify  or  produce  evidence,  documentary 
or  otherwise";  the  preparation  or  pzodD^ 
tion  of  the  statements  in  such  case  being  the 
act  of  the  corporation,  and  not  of  the  wit- 
ness. Helke  v.  United  Stetes,  192  Fed.  83» 
88,  112  O.  a  A.  615. 

PRODUCE  (Noun) 

Under  the  condition  of  a  bond  that  t 
person  should  enjoy  one-fifth  part  of  a  faro 
free  of  all  expenses,  the  word  "produce"  ta- 
cluded  hay,  as  the  word  "produce**  has  the 
largest  signification  of  any  word  which  could 
be  used  in  such  connection.  Luquei  ▼. 
Thompson,  26  Me.  514,  617. 

PRODUCT 

See  Farm  Product ;  Logs  and  Other  Um- 
ber Products. 
Petroleum  products,  see  Petroleum. 
Raw  products,  see  Raw. 

"The  word  'product'  imports  an  arttde 
which  is  made  of  something,  and  which,  wbA 
made,  has  characteristics  which  are  apparent 
to  the  senses.*'  Elder  v.  State,  50  South.  370. 
373,  i62  Ala.  41  (quoting  and  adopting  the 
definition  in  6  Words  and  Phrases*  p.  5655; 
Webst  Int  Diet;    Stand.  Diet). 

The  courts  judicially  know  that  cotton 
is  a  farm  product,  included  within  those 
"products"  mentioned  in  Pen.  Code  1910,  I 
553,  under  which  payment  by  means  of  t 
worthless  check  is  punishable  by  law.  Wliit- 
aker  t.  State,  70  S.  B.  090,  991,  9  Qa.  Ajn». 
213. 
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PBODITGTIOir 

A  sublessee  under  an  oil  lease  contracted 
to  sell  oil.  The  contract  recited  that  it  was 
its  desire  to  sell  its  "production"  to  the  buyer 
and  the  desire  of  the  buyer  to  purchase  the 
''production."  The  sublessee  contracted  to 
sell  300,000  net  barrels  of  oil,  to  be  delivered 
in  installments  before  a  designated  date,  the 
contract  to  terminate  when  the  total  net  bar- 
rels had  been  delivered.  The  contract  refer- 
red to  the  lease,  which  gave  the  lessor  the 
option  to  take  as  rent  one-sixth  of  the  prod- 
uct, or  one-sixth  of  the  proceeds,  and  gave 
the  lessor  the  right  to  purchase  all  the  oil 
produced  at  the  ruling  market  price,  and 
made  the  lease  a  part  thereof.  Held,  that 
the  word  "production"  in  the  contract  did 
not  refer  merely  to  the  five-sixths  part  of  the 
production  which  the  seller  was  authorized 
to  mine  and  sell,  but  the  seller  was  required 
to  deliver  the  quantities  called  for,  though  it 
might  require  the  delivery  of  the  rental  in 
kind,  to  which  the  lessor  was  entitled,  unless 
the  lessor  should  exercise  his  option  to  pur- 
chase, or  give  direction  as  to  the  disposition 
to  be  made  of  its  royalty.  Goalinga  Pac.  Oil 
&  Gas  Co.  V.  Associated  OU  Co.,  116  Pac.  1107, 
1110,  16  Cal.  App.  361. 

PBODUGTIVE 

See  Unproductive. 

PROFANE— PROFANITY 

"As  a  general  rule,  words  are  *profane' 
or  not,  according  to  the  sense  in  which  they 
are  used;  and  it  is  necessary  to  show  by 
other  words  coupled  with  them  the  sense  in 
which  they  are  used,  to  make  a  valid  charge 
of  using  profane  laoguage."  Roberts  v.  State, 
47  S.  B.  511,  120  Ga.  177. 

The  word  "profane,"  in  an  indictment 
drawn  under  a  statute  aimed  at  the  use  of 
vulgar,  obscene,  or  "profanie"  language,  may 
be  merely  epithetic  of  the  general  nature  of 
the  offense,  and  does  not  fall  within  the  rule 
that,  where  the  facts  are  alleged  with  needless 
particularity,  the  unnecessary  allegations  can- 
not be  rejected  as  surplusage.  The  words, 
"You  woman  with  the  big  fat  rump,"  were 
not  profane,  and  the  use  of  the  word  "pro- 
fane" in  the  indictment  could  be  rejected  as 
pure  surplusage.  Holcombe  v.  State,  62  S.  E. 
647,  648,  5  Ga.  App.  47  (citing  Bish.  New  Cr. 
Proc.  I  480). 

Since  "profane  language*  means  lan- 
guage irreverent  toward  God  or  holy  things, 
proof  that  defendant  called  another  a  liar  in 
a  public  street  did  not  show  disorderly  con- 
duct in  the  public  use  of  profane  language. 
City  of  Georgetown  v.  Scurry,  73  S.  E.  353, 
354,  90  S.  C.  346. 

The  words,  "Go  to  hell,  you  low-down 
devils,"  is  not  a  violation  of  a  statute,  mak- 
ing it  an  offense  to  "profanely  swear  or 
curse  in  any  public  place  in  the  presence"  of 
others,  since  the  language  does  not  imprecate 


divine  vengeance  nor  imply  divine  condemna- 
tion. Sanford  t.  State,  44  South.  801,  dl 
Miss.  158. 

PROFERENCE 

See  Autoptlc  Preference. 

PROFERT 

The  purpose  of  making  "profert^  of  a 
deed,  letters  testamentary,  letters  of  admin- 
istration, or  other  instruments  under  seal 
is  to  enable  the  opposite  party  to  crave  oyer 
thereof.  The  purpose  of  "oyer"  is  to  enable 
the  party  craving  it  to  hear  the  deed,  etc., 
read,  so  that  he  may  enter  it  upon  the  plead- 
ing and  take  advantage  of  any  part  thereof 
not  already  pleaded  by  his  adversary.  Thus 
a  defendant  may  crave  oyer  and  set  out  let- 
ters of  administration  if  he  wish  to  avail 
himself  of  any  variance  in  the  statement  of 
them  in  the  declaration.  Sautter  v.  Metro- 
poUtan  Life  Ins.  Co.,  63  Atl.  994,  995,  73  K. 
J.  Law,  455  (citing  1  Chit  Plead.  431,  432). 

PROFESSION 

See  Learned  Profession;    Publicly  Pro- 
fess to  be  Physician. 
As  property,  see  Property. 
As  trade,  see  Trade. 

The  term  "profession"  signifies  an  em- 
ployment requiring  a  learned  education,  as 
those  of  law  and  physics,  and  is  applied  to 
a  calling  which  requires  learning  and  special 
preparation  in  the  acquirement  of  such 
knowledge  and  skill,  and,  in  its  broader 
meaning,  is  defined  to  be  the  occupation,  if 
not  mechanical  or  agricultural,  or  the  like,  to 
which  one  devotes  one's  self;  the  business 
which  one  professes  to  understand  and  to 
follow  for  a  subsistence,  calling,  vocation, 
employment  Semple  v.  Schwartz,  109  S.  W. 
633,  636,  130  Mo.  App.  65  (citing  Netterville 
V.  Barber,  52  Miss.  171;  Betz  v.  Maier,  12 
Tex.  Civ.  App.  219,  33  S.  W.  710). 

The  word  "profession,"  in  its  larger 
meaning,  means  occupation,  if  not  mechan- 
ical or  agricultural,  or  the  like,  to  whatever 
one  devotes  one's  self;  the  business  which 
one  professes  to  understand  and  follow.  In 
a  restricted  sense  it  only  applies  to  learned 
professions.  It  is  also  defined  as  a  calling, 
vocation,  known  employment  Geise  v.  Penn- 
sylvania Fire  Ins.  Co.  (Tex.)  107  S.  W.  555. 

Ejcpress  ImaliiMis 

Conducting  an  express  agency  for  the  re- 
ception and  transaction  of  packages  is  not  a 
"profession,"  within  the  meaning  of  a  stat- 
ute authorizing  municipal  corporations  to 
impose  a  license  tax  on  callings,  trades,  pro- 
fessions, and  occupations.  City  of  Topeka  v. 
Jones,  86  Pac.  162,  163,  74  Kan.  164. 

Zjumranoe  agent 

Ck)de,  .(  4622,  provides  that  the  entries 
of  a  person  deceased,  who  was  in  a  position 
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to  know  the  facts,  made  at  or  near  the  time 
of  the  transaction,  are  presnmptive  erldence 
of  such  facts  when  made  in  a  professional 
capacity  or  in  the  ordinary  course  of  profes- 
sional conduct  In  an  action  on  a  fire  in- 
surance policy,  the  insurer  offered  in  evi- 
dence entries  in  a  policy  register  kept  by  the 
agent  who  had  issued  the  policy  showing  the 
number,  term,  and  amount  of  the  policy,  the 
name  of  the  insured,  the  premium  rate  and 
the  nature  of  stock  insured,  ajttached  clauses 
and  permits,  etc.,  and  there  was  testimony 
that  the  entries  were  in  the  handwriting  of 
the  agent  and  that  any  subsequent  changes 
In  the  policy  were  entered  therein.  Held, 
that  "professlonar*  is  that  which  pertains  to 
a  profession,  and  that,  to  constitute  a  "pro- 
fession," something  more  than  a  mere  em- 
ployment or  vocation  is  essential,  that  the 
employment  or  vocation  must  be  such  as  ex- 
acts the  use  or  application  of  special  learn- 
ing or  attainments  of  some  kind,  and  that, 
while  such  an  agency  was  an  occupation  or 
vocation,  the  entries  were  not  made  in  a  pro- 
fessional capacity  or  in  the  course  of  pro- 
fessional conduct,  and  hence  were  inadmis- 
sible. Cummins  v.  Pennsylvania  Fire  Ins. 
Ck).,  134  N.  W.  79,  82,  153  Iowa,  579,  37  L. 
R.  A.  (N.  S.)  1169,  Ann,  Cas.  1913B,  235. 

Ministers  of  tl&e  gospel 

Preachers  of  the  gospel  are,  in  a  popu- 
lar, and  also  in  a  technical,  sense,  profession- 
al men,  just  as  much  as  physicians,  teach- 
ers, and  lawyers.  A  minister  of  the  gospel 
is  therefore  following  a  profession,  within 
the  law  which  makes  a  person  liable,  with- 
out proof  of  special  damage,  for  words  spok- 
en of  another,  with  reference  to  his  profes- 
sion, calculated  to  injure  him  therein;  and 
it  is  not  necessary  that  such  a  minister 
should,  at  the  time  the  words  are  spoken,  be 
receiving  compensation  for  his  services. 
Flanders  v.  Daley,  48  S.  E.  327,  120  Oa.  885. 

Physician 

The  word  "profession*'  is  defined,  as  the 
occupation,  if  not  agricultural,  mechanical, 
or  the  like,  which  one  follows,  and  a  physi- 
cian practicing  medicine  is  engaged  in  an  oc- 
cupation within  the  meaning  of  an  ordinance 
levying  a  tax  on  the  occupation  of  physicians. 
Village  of  Dodge  v.  Guidinger,  127  N.  W. 
122,  123,  87  Neb.  349,  138  Am.  St  Rep.  494. 

Undertaker 

The  business  of  embalming  and  under- 
taking is  not  a  "profession,"  within  a  stat- 
ute exempting  professional  instruments,  etc., 
from  execution.  O'Reilly  v.  Erlanger,  95  N. 
X.  Supp.  760,  761,  108  App.  Div.  318. 

PROFESSIOKAI. 

"The  term  'professional'  can  only  relate 
to  some  of  those  occupations  universally 
classed  as  professions,  the  general  duties  and 
character  of  which  the  courts  must  be  ex- 
pected to  understand  judicially."  O'Reilly  v. 
Erlanger,  95  N.  T.  Supp.  760,  761,  108  App. 
Div.  31& 


"Professional"  is  that  which  pertains  to 
a  profession.  To  constitute  a  '^profession,'' 
something  more  than  a  mere  employmeot  or 
vocation  is  essentiaL  The  employmmt  or 
vocation  must  be  such  as  exacts  the  use  or 
application  of  special  learning  or  attainments 
of  some  kind,  so  that,  while  an  insurance 
agency  is  an  occupation  or  vocation,  the  en- 
tries in  the  policy  raster  kept  by  the  agent 
are  not  made  in  a  professional  capacity  or 
in  the  course  of  professional  conduct,  and 
hence  are  inadmissibla  Cummins  v.  Penn- 
sylvania Fire  Ins.  Ck>.,  134  N.  W.  79,  82,  153 
Iowa,  579.  37  L.  R.  A.  (N.  S.)  Ue9,  Ann.  Gas. 
1913E,  235. 

PROFESSIONAI.  GAPACITT 

A  physician  called  to  treat  a  patient 
against  his  will  acts  "in  a  professional  ca- 
pacity," within  Code  Civ.  Proc.  |  834,  pro- 
hibiting the  disclosure  by  a  physician  of  pro- 
fessional information.  Meyer  v.  Supreme 
Lodge  K.  P.,  70  N.  B.  Ill,  112,  178  N.  Y.  68, 
64  L.  R.  A.  839. 

Insanity  Law  (Consol.  Laws  1909,  c  27> 
§  90,  makes  it  incumbent  upon  those  In  charge 
of  state  hospitals  for  the  insane  to  make  en- 
tries from  ttme  to  time  of  the  mental  state 
of  a  patient.  Section  93  provides  that,  upon 
return  of  a  writ  of  habeas  corpus  upon  ap- 
plication of  an  insane  person  or  in  his  be- 
half, the  medical  history  of  the  patient  shall 
be  in  evidence.  Section  45  provides  for  the 
care  and  treatment  of  indigent  patients  and 
the  personal  examination  of  their  condition 
in  such  institutions.  Held,  that  the  relation 
arising  by  operation  of  law  between  a  pa- 
tient committed  and  the  offldal  physician  in 
charge  is  not  a  professional  relation  contem- 
plated by  Code  Civ.  Proc.  §  834,  and,  hi  an 
action  to  annul  a  marriage  for  insanity,  tes- 
timony of  a  physician  of  a  state  insane  hos- 
pital to  which  the  alleged  insane  spouse  was 
committed  was  admissible  to  prove  htf  In- 
sanity. Liske  T.  liske,  135  N.  Y.  Suppi  176, 
178. 

PBOFEssioirAi.  Dimss 

See  Gross  Violation  of  Professional  Du- 
ties. 

PBOFESSIOITAI.  EMPItOYMENT 

Where  an  attorney  is  employed  in  pro- 
curing a  loan,  but  merely  as  an  agent,  the 
communications  between  him  and  his  princi- 
pal do  not  relate  to  a  "professional  employ- 
ment," under  Code  Civ.  Proc.  |  835,  relating 
to  communications  with  a  client,  and  the  com- 
munication is  not  privileged.  Lifschits  v. 
O'Brien,  127  N.  Y.  Supp.  1091,  1002,  143  App. 
Div.  ISO. 

PROFESSIOirAI.  IN8TR1TMEHT 

A  desk,  safe,  and  candelabra,  belooghif 
to  an  undertaker  and  used  by  him  In  his  bnsi- 
ness,  are  not  professional  instruments,  within 
Code  Civ.  Proc  §  1391,  exempting  "•ppofesslOB- 
al  instruments,  furniture^  and  libraty"  from 
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execution;  each  provision  not  applying  to 
tbe  office  furniture  and  tools  of  an  ordinary 
business  man.  O'Reilly  t.  Erlanger,  95  N.  Y. 
8npQ.  760,  761, 106  App.  Diy.  318. 

PROFESSIONAIi  SERVICES 

The  services  of  a  member  of  a  law  firm 
rendered  in  caring  for  the  property  and  in- 
terests of  his  wife  and  relatives  in  probate 
proceedings  are  not  '^professional  services," 
and  the  earnings  therein  are  not  partnership 
property.  Roth  v.  Boies,  115  N.  W.  930,  935, 
139  Iowa,  253. 

Bankr.  Act  July  1, 1808,  c.  541,  (  64b  (3), 
80  Stat  663,  which  authorizes  the  allowance 
of  "one  reasonable  attorney's  fee  for  the  pro* 
fessional  services  actually  rendered  •  *  * 
to  the  bankrupt  in  involuntary  cases  while 
performing  the  duties  herein  prescribed,"  does 
not  authorize  such  allowance  of  fees  for  all 
legal  work  the  attorney  may  do  for  the  bank- 
rupt in  the  proceeding,  but  only  for  that 
which  the  referee  or  the  court  may  consider 
was  required  by  the  provisions  of  law  and 
the  necessities  of  the  proceeding.  In  re 
Payne,  151  Fed.  1018. 

PROFILE 

The  term  '^profile,"  as  used  in  Act  March 
3, 1875,  18  Stat.  482,  c.  152,  relating  to  grants 
of  right  of  way  through  public  lands  and  pro- 
viding for  the  filing  of  a  ''profile"  of  the 
road,  means  a  map  of  alignment.  Oregon 
Short  Line  R.  Go.  v.  Stalker,  94  Pac.  56,  61, 
14  Idaho,  362  (citing  32  Land  Dec.  Dcfp.  Int. 
423). 

A  "profile"  within  the  meaning  of  Act 
March  3,  1875,  a  152,  |  4,  18  Stat.  483,  which 
provides  that  any  railroad  company  desiring 
to  secure  right  of  way  thereunder  through 
public  lands  shall  file  with  the  register  of  the 
land  office  a  profile  of  its  road,  etc.,  is  the 
outline  of  a  vertical  section  through  a  coun- 
try or  line  of  work,  showing  actual  or  pro- 
jected elevations  and  hollows.  United  States 
V.  Minidoka  &  S.  W.  R.  Co.,  190  Fed.  491,  498, 
111  O.  a  A.  323. 

PROFIT 

See  Community  of  Profits;  First  Net 
Profits ;  Gross  Profits ;  Mesne  Profits; 
Net  Profits;  Office  of  Honor  or  Profit; 
Pecuniary  Profit;  Remote  Profits; 
Rents  and  Profits ;  Rents,  Issues,  and 
Profits;  Secret  Profits;  Surplus  Prof- 
its; Uncertain  Profits;  Undivided 
Profits;   Yearly  Profits. 

Sharing  profits  as  constituting  partner- 
ship, see  Partnership. 

The  word  ''profits"  is  susceptible  of  the 
construction  that  it  includes  the  difl!erence 
between  the  actual  cost  and  the  selling  prices. 
Cooke  V.  Cain,  77  Pac.  682,  683,  35  Wash. 
353. 
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The  term  "profits,"  allowed  to  plaintiff 
in  an  action  of  covenant,  has  reference  to 
the  gain  which  he  would  have  made  if  he  had 
been  permitted  to  complete  his  contract 
Gardner  v.  Deeds  &  Hirsig,  92  S.  W.  518,  519, 
116  Tenn.  128,  4  I^.  IL  A.  (N.  S.)  740,  7  Ann. 
Cas.  1172  (adopting  definition  in  Philadelphia, 
W.  &  B,  R.  Co.  V.  Howard,  13  How.  [54  U.  S.] 
307, 14  Ia  Ed.  157). 

That  whii^h  the  directors  of  the  corpora- 
tion distribute  among  its  stockholders,  with- 
out intrenchment  upon  capital,  must  be  com- 
prehended within  the  term  "profits."  In  an 
action  involving  the  respective  rights  of  a 
widow,  who  was  entitled  to  the  Income  and 
profits  of  corporate  stock  for  life,  and  the 
remaindermen,  on  a  distribution  of  the  cor- 
poration's cash  surplus,  evidence  held  to 
show  that  the  surplus  was  not  based  upon  the 
sale  of  corporate  real  estate,  but  upon  the 
excess  of  revenue  remaining  after  the  pay- 
ment of  annual  dividends,  and  belonged  to 
the  widow.  Robertson  v.  Pe  Brulatour,  80 
N.  B.  938,  942,  188  N.  Y.  301  (quoting  and 
adopting  definition  in  McLouth  v.  Hunt,  48 
N.  E.  548,  154  N.  Y.  179,  39  L.  R.  A.  230). 

The  failure  of  a  testator  to  use  the  word 
"profits"  in  connection  with  personal  estate 
when  he  has  used  the  same  in  connection 
with  real  estate  does  not  Indicate  that  he 
did  not  mean. to  include  the  "profits"  of  a 
store  business.  The  words  "rents,  issues, 
and  'profits* "  are  so  commonly  connected  to- 
gether with  reference  to  the  income  of  real 
estate  that  failure  to  use  the  word  "profits" 
in  connection  with  personal  estate  is  of  lit- 
tle significance.  What  are  called  "rents,  is- 
sues, and  profits"  in  real  estate  are  the  same 
as  what  are  naturally  called  "interest  and 
income'*  with  reference  to  j;>ersonal  proper- 
ty. The  word  "profits"  may  naturally  be 
used  when  referring  to  the  proceeds  of  a 
mercantile  business  as  a  mercantile  enter- 
prise as  between  the  executors  and  the  lega- 
tee, while  the  word  "income"  would  be  a 
more  natural  description  of  these  "profits" 
after  they  had  reached  the  executor's  hands 
and  as  between  the  executors  and  the  lega- 
tees. Oram  v.  Peirce,  67  All.  1053,  1056,  73 
N.  J.  Eq.  391. 

An  association,  formed  for  the  purpose 
of  mining  and  trading  in  California,  stipulate 
ed  that  a  statement  of  its  affairs  should  be 
made  in  one  year,  and  that  a  division  of  the 
profits  over  and  above  the  original  capital 
invested  should  then  be  made  pro  rata  to 
each  and  every  member  of  the  association. 
The  defendant  sent  out  one  man  holding  one 
share,  and  took  an  assignment  of  the  share 
to  himself,  and  the  man  sent  out  agreed  to 
remit  to  defendant  one-half  of  the  profits  of 
such  share.  The  defendant,  in  consideration 
of  $300,  guaranteed  to  the  plaintiffs  one- 
fourth  part  of  the  "profits"  of  such  one 
share,  when  the  dividend  should  be  made  ac- 
cording to  the  form  of  the  copartnership.  On 
their  way  out  the  association  dissolved,  sold 
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the  company  property,  and  divided  the  pro- 
ceeds among  the  members,  according  to  the 
shares  which  each  represented,  and  upon  the 
understanding  that  each  man  should  go  on 
and  mine  for  him  who  sent  liim  out,  in  the 
same  manner  and  upon  the  same  terms  as 
if  the  association  had  not  been  dissolved. 
The  man  sent  out  by  the  defendant  sent 
home  to  him  gold  dust  to  the  value  of  $300. 
Held,  that  the  word  '*pr(^ts"  in  the  defend- 
ant's guaranty  did  not  mean  simply  returns, 
but  profits  in  the  strict  sense  of  the  term  ex- 
clusive of  capital;  that,  no  dividend  of  prof- 
its having  been  made  according  to  the  form 
of  copartnership,  the  plaintiffs  were  not  en- 
titled to  recover  under  the  guaranty.  Fletch- 
er V.  Hawkins,  2  R.  I.  330,  335. 

A  school  is  not  conducted  for  profit, 
within  Tax  Act  April  8,  1903  (P.  I*  p.  395)  § 
3,  pi.  4,  so  as  not  to  be  exempt  from  taxa- 
tion, when  the  charges  for  tuition  and  board 
are  not  fixed  with  an  intent  to  yield  a  prof- 
it over  and  above  the  actual  cost.  Institute 
of  Holy  Angels  t.  Bender,  74  Atl.  251,  79  N. 
J.  Law,  34. 

A  corporation  formed  to  promote  social 
recreation  issued  stock  to  provide  money  to 
furnish  rooms  and  to  pay  its  debts  and  the 
debts  of  a  partnership  it  succeeded.  The 
greater  part  of  its  Income  was  derived  from 
monthly  dues  from  its  members.  It  paid  its 
shareholders  a  dividend  equal  to  legal  inter- 
est. Held,  that  the  corporation  was  not  or- 
ganized for  ••profit,"  within  Pub.  St.  1901,  c. 
160,  1 1,  making  the  officers  and  stockholders 
of  corporations  whose  object  is  a  dividend 
of  profits  individually  liable  for  the  debts  of 
the  corporation.  Ooulombe  y.  Bastman,  81 
Atl.  704,  705,  76  N.  H.  248. 

Amraity  dlstimsi&islied 

See  Annuity. 

Ooi&iiilsstoiui  mjmonjiAonm 

See  Commission. 

Am  damage  for  intximt^emtnt  of  patont 
or  eopyricl^t 

In  patent  nomenclature,  what  the  in- 
fringer makes  is  ''profits,'*  and  what  the  own- 
er of  the  patent  loses  is  "damages."  Dia- 
mond Stone  Sawing  Mach.  Ck>.  of  New  York 
V.  Brown,  166  Fed.  306,.  92  a  G.  A.  224. 

"While  in  some  cases  the  profits  to  be 
accounted  for  are  spoken  of  as  damages, 
yet  in  no  case  that  has  been  presented  is  it 
held  that  damages,  as  distinct  from  or  ad- 
ditional to  profits,  can  be  decreed  in  equity 
in  a  copyright  case,  as  in  patent  causea 
While  the  word  'damages'  is  used  in  decrees, 
it  is  used  synonymously  with  'profits.'  Con- 
fusion can  be  avoided  by  omitting  the  word 
'damages/  since  .the  word  'profits'  is  more 
accurate,  and  sufficient.*'  Social  Register 
Afls'n  T.  Murphy,  129  Fed.  148. 

"Damages,"  under  the  patent  laws,  refer 
to  what  plaintiff  has  lost,  and  "profits"  to 
what  the  defendant  has  earned,  by  the  un- 


lawful use  of  the  patented  invention.  A  con- 
tract between  the  owners  of  two  patents  cov- 
ering similar  inventions,  by  whicb  joint  li- 
censes were  to  be  issued  at  the  request  of 
the  second  party,  who  was  to  recover  a  share 
of  the  license  fee  for  the  use  of  the  patent  of 
the  first  party,  and  also  of  the  "damages" 
payable  from  infringers  of  sudi  patent,  does 
not  entitle  him  to  share  in  the  sum  recovered 
by  a  suit  in  equity  as  "profits"  realised  by 
an  infringer,  where  no  "damages'*  were  al- 
lowed. Wooster  v.  Trowbridge,  115  Fed.  722. 
728. 

The  word  "damages,"  tn  Rev.  St.  f  4900. 
providing  that  no  damages  shall  be  recovered 
for  an  infringement  of  a  patent,  except  on 
proof  that  defendant  was  notlfled  of  the  in- 
fringement and  continued  after  midlk  notlee 
to  make,  use  or  vend  the  article  so  patented, 
includes  profits,  and  neither  damages  nor 
profits  are  recoverable,  except  for  Infringe- 
ment after  such  notice  was  given.  Lorain 
Steel  Ck>.  v.  New  York  Switch  &  Croesing 
Co.,  153  Fed.  206,  208  (citing  LoweU  Mtg, 
Co.  T.  Hogg,  70  Fed.  787). 

DiTldemd  dlstinciiiaked 

The  term  "profit"  has  a  larger  meaning 
than  "dividends,"  and  covers  benefits  of  any 
kind,  excess  of  value  over  cost,  acquiritloD 
beyond  expenditure,  gain,  or  advance.  Sim- 
coke  V.  Sayre»  126  N.  W.  816»  817,  148  Iowa, 
132. 

"Profits"  and  "dividends"  of  a  coipoxa- 
tilon  are  not  necessarily  synonymous  terma 
Booths  V.  Summit  Goal  MIn.  Go.,  104  Pac 
207,  212,  65  Wash.  167,  19  Ann.  Gas.  1255 
(citing  Gity  of  Allegheny  v.  Pittsburgh,  A.  & 
M.  Pass.  B.  Go.,  36  AtL  161,  179  Pa.  41«. 

As  eamiaas  or  iaooiae 

Profits  as  earnings,  see  Bamings. 

"'Profits'  and  Income'  are  someUmes 
used  as  synonymous  terms;  but,  strictly 
speaking,  'income'  means  that  which  comes  Id 
or  is  received  from  any  business  or  invest- 
ment of  capital,  without  reference  to  the  out- 
going expenditures,  while  'profits'  generally 
mean  the  gain  which  is  made  apon  any  busi- 
nees  or  investment  when  both  receipts  azMl 
payments  are  taken  into  account'*  In  re 
Murphy,  80  N.  Y.  Sum>.  530,  533,  80  Apfn 
Div.  238  (quoting  and  adopting  definition  Id 
People  V.  Sup'rs  of  Niagara  Gounty  (N.  1.1 
4  HUl,  20). 

As  used  in  a  will  bequeathing  stock  of 
a  corporation  in  trust,  the  profits  to  be  paid 
to  the  beneficiaries,  the  word  "profits'*  was 
interchangeable  with  "income"  and  referred 
to  the  earnings  paid  over  by  the  oflicNs  of 
the  corporation  in  the  form  of  dividends  to 
the  trustees.  In  re  Stevens,  95  N.  Y.  Supp. 
297,  305,  46  Misc.  Rep.  623. 

Under  Gonst  art  9,  |  8,  permitting  the 
exemption  from  taxation  of  property  used 
exclusively  for  school  purposes,  and  Revenue 
Act,  I  2,  the  fact  Uiat  the  rents  of  properti 
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are  devoted  to  school  xmrpoaes  does  not  ex- 
empt it  from  taxation,  so  that  the  income  of 
a  school  which  may  be  used  for  any  purpose 
by  it,  or  is  in  fact  being  loaned  out  on  inter- 
est, is  not  exempt;  but  a  fund  donated  to  it, 
to  be  held  to  use  the  income  for  endowing 
free  scholarships,  is  exempt,  such  income  not 
being  a  ''profit"  Montlcello  Seminary  t. 
Board  of  ReTiew  of  Madiscm  County,  94  N. 
E.  938,  249  Ill«  481. 

"Earnings  expended  on  a  new  structure 
may  or  may  not  be  *proflts.*  Whether  they 
are  or  not  depends  on  other  things  to  be  tak- 
en into  the  account  besides  the  mere  fact  of 
such  expenditure."  Grant  y.  Hartford  &  N. 
H.  R.  Co.,  93  TJ.  S.  225,  228,  23  L.  Ed.  878. 

"If  a  railroad  company  should  make 
a  second  track  when  they  had  but  a  single 
track  before,  this  would  be  a  betterment  or 
permanent  improvement,  and  if  paid  out  of 
the  earnings  would  be  fairly  characterized 
'profits  used  in  construction.* "  City  of  Brie 
V.  Erie  Gas  &  Mineral  Co.,  97  Pac.  468,  469, 
78  Kan.  348  (quoting  with  approval  from 
Grant  y.  Hartford  &  N.  H.  R.  Co.,  98  U.  8. 
225,  23  L.  Ed.  878). 

Inorease  im  Tml«e 

Where  all  of  the  stockholders  in  a  cor- 
poration having  a  capital  of  $15,000  agreed 
that  the  plant,  good  will,  etc.,  was  worth 
$25,000,  the  increase  of  $10,000  could  be 
treated  as  "profits"  in  reorganizing  the  com- 
pany, and  stock  to  that  amount  issued  to 
the  stockholders  in  proportion  to  their  hold- 
ings in  the  old  corporation.  McGinnis  v. 
0»Connor,  72  Atl.  614,  615,  111  Md.  695. 

As  net  eaminss  or  inooine 

"Profit"  implies,  without  more,  the  gain 
resulting  from  the  employment  of  capital; 
the  excess  of  receipts  over  expenditurea 
Fechteler  v.  Palm  Broa  &  Co.,  133  Fed.  462, 
469,  66  C.  C.  A.  336  (citing  BUck,  Law  Diet). 

The  word  "profits"  in  a  manufacturing  or 
agricultural  business  means  the  net  earnings 
or  the  excess  of  returns  over  expenditures, 
and  relates  to  any  excess  which  remains  aft- 
er deducting  from  the  returns  the  operating 
expenses  and  depreciation  in  capital,  and 
also,  ia  a  proper  case,  interest  on  capital 
employed.  Morrow  v.  Missouri  Pac.  R.  Co., 
123  8.  W.  1034,  1039,  140  Mo.  App.  200. 

"The  term  "profits,'  out  of  which  divi- 
dends alone  can  properly  be  declared,  denotes 
what  remains  after  defrasring  every  expense, 
including  loans  falUng  due,  as  well  as  the 
interest  on  such  loans.'*  Mobile  &  O.  R.  Co. 
V.  State  of  Tennessee,  14  Sup.  Ct  968,  971, 
168  U.  S.  486,  88  L.  Ed.  793. 

The  surplus  over  and  above  the  capital 
stock  and  the  debts  of  a  corporation  con- 
stitute the  '^profits,"  which  term  is  synony- 
mous with  net  earnings.  Jkf  angham  v.  State, 
75  S.  B.  508,  510, 11  Ga.  App.  440. 

Under  Act  No.  241  of  1908,  |  1,  making 
it  unlawful  for  any  corporation  to  declare 


any  dividends  except  from  actual  profits,  or 
to  withdraw  or  In  any  manner  to  pay  the 
stockholders  any  portion  of  the  company's 
capital  stock,  the  term  "profits"  denotes  what 
remains  after  defraying  every  expense,  in- 
cluding loans  falling  due,  as  well  as  the  in- 
terest on  such  loans.  Van  Vleet  v.  Evange- 
line Oil  Co.,  56  South.  848,  129  La.  406. 

"Profits"  represent  the  net  gain  made 
from  an  investment  or  from  the  prosecution 
of  some  business.  Webster  defines  the  word 
as  "acquisition  beyond  expenditure;  excess 
of  value  received  for  producing,  keeping,  or 
selling  over  cost;  hence  pecuniary  gain  in 
any  transaction  or  occupation."  When  the 
'profits"  of  a  business  depend  solely  on  the 
personal  efforts  of  him  who  prosecutes  it, 
they  form  an  accurate  measure  of  his  earn- 
ing capacity;  but,  when  capital  is  also  re- 
quired, this  must  be  taken'  into  account,  and 
his  power  to  earn  money  may  be  inferred, 
though  with  approximate  accuracy  only.  It 
has  been  said  that  the  "  ^profits'  derived  from 
capital  invested  in  business  cannot  be  con- 
sidered as  earnings,  but  In  many  cases  *prof- 
Its*  derived  from  the  management  of  a  busi- 
ness may  properly  be  considered  as  measur- 
ing earning  power.  This  is  especially  true 
where  the  business  is  one  which  requires  and 
receives  the  personal  attention  and  labor 
of  the  owner."  Mitchell  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  114  N.  W.  622,  625,  138  Iowa,  283. 

The  word  "profits,"  in  a  lease  providing 
that  the  lessee  should  sell  everything  that 
was  produced  on  the  demised  premises  and 
divide  the  profits  with  the  lessor  every 
month,  is  what  remains  of  the  proceeds  of 
the  sales  after  all  expenses  incident  to  run- 
ning the  farm  are  deducted.  Mead  v.  Owen, 
67  Aa  722,  723,  80  Vt  278,  13  Ann.  Cas. 
23L 

"A  'profit'  is  the  excess  of  receipts  over 
expenses,  and,  in  winding  up  a  partnership, 
nothing  is  properly  divisible  as  a  profit  which 
does  not  answer  this  description.  So  that, 
when  it  is  once  shown  that  profits  have 
been  ascertained  and  divided,  it  must  be  in- 
ferred that  at  least  all  of  the  ordinary  run- 
ning expenses  of  the  partnership  have  been 
paid,  and  this  would  include  any  outlay  or 
advances  made  by  either  partner  on  account 
of  partnership  transactions."  Simpson  v. 
Miller,  94  Pac.  567,  568,  51  Or.  232  (citing  2 
LindL  Partn.  *394;    1  Undl.  Partn.  *382). 

An  agreement  between  two  persons  for 
the  purchase  and  sale  of  real  estate  and  a 
division  of  the  profits,  which  binds  one  of 
them  to  furnish  the  money  for  the  purchase, 
and  which  binds  the  other  to  furnish  his  ef- 
forts and  experience,  and  which  provides 
that  the  latter  shall  receive  a  third  of  the 
profits  made  in  the  venture,  requires  that 
interest  on  the  money  furnished  for  the  pur- 
chase of  unproductive  realty  from  the  re- 
spective dates  of  the  purchase  must  be  al- 
lowed before  profits  can  be  distributed;  the 
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word  "profits"  being  the  exceisslve  returns 
over  advancements,  and  interest  on  the  price 
of  unproductive  property  being  a  part  of 
its  cost.  Barry  v.  Bemays,  141  S.  W.  933, 
934,  162  Mo.  App.  27. 

The  word  **proflt8,"  as  ordinarily  used 
and  understood,  must  be  taken  to  mean  the 
excess  of  receipts  over  expenditure;  that  is, 
net  earnings  from  the  work  in  hand.  An  as- 
signment, by  C.  and  D.  to  a  bank,  of  "all  the 
profits  that  may  arise  out  of  a  certain  con- 
tract which  we  now  have  with  the  0.  Rail- 
way CJompany  for  certain  grading,  •  •  ♦ 
and  we  do  hereby  assign  ♦  ♦  ♦  to  said 
bank  all  claims  and  demands  against  said 
C.  Railway  Company  growing  out  of  said 
contract  over  and  above  the  cost  and  expense 
of  performing  and  completing  the  work  pro- 
vided by  the  terms  of  said  contract,*'  is  only 
of  the  net  earnings  from  the  work.  Price 
Bros.  V.  Gushing  &  O'Keefe,  110  N.  W.  1030, 
1031,  135  Iowa,  457  (citing  Hubbard  v.  Weare, 
44  N.  W.  915,  79  Iowa,  678 ;  Connolly  v.  Da- 
vidson, 15  Minn.  519  [GiL  428],  2  Am.  Rep. 
154). 

As  net  profits 

Under  exceptional  circumstances  show- 
ing an  intended  distinction  there  may  be  a 
difference  in  the  meaning  of  the  term  "net 
profits'*  and  "profits,"  but  usually  they  mean 
the  same  thing.  Thomas  v.  ColumbUi  Phono- 
graph Co.,  129  N.  W.  622,  523,  144  Wis.  470. 

As  proooeds  of  estate 

In  an  item  of  a  will  providing  that  all 
Incomes  and  profits  growing  out  of  testator's 
real  estate,  no  matter  where  situated,  should 
be  used  to  pay  the  several  bequests,  the 
words  **incomes"  and  "profits,"  coupled  with 
directions  to  rent  and  sell,  clearly  included 
proceeds  of  sales  as  well  as  rents  in  the 
meantime,  especially  in  view  of  the  testator's 
use.  In  another  item,  of  the  word  "income," 
meaning  proceeds.  In  re  Handley's  Estate, 
61  Atl.  350,  352,  212  Pa.  11. 

PROFIT  A  PRENDRE 

The  term  "profits  a  prendre"  is  defined 
to  be  ''a  right  to  take  something  out  of  the 
soil  of  another,  as  a  right  of  common,  and 
also  some  minor  rights,  as  a  right  to  take 
drifted  sand,  or  a  liberty  to  fish,  fowl,  hunt, 
and  hawk."  State  v.  Mallory,  83  S.  W.  955, 
958,  73  Ark,  236,  67  L.  R.  A.  773,  3  Ann.  Cas. 
852  (citing  1  Crabb,  Real  Prop.  125;  Phear, 
Waters,  57). 

The  right  to  fish  Is  in  the  ancient  legal 
French  called  a  right  "profit  k  prendre";  a 
right  so  peculiarly  for  personal  enjoyment 
that  it  is  incapable  of  being  acquired  by  the 
general  public,  either  by  custom  or  dedica- 
tion. Albright  V.  Sussex  County  Lake  & 
Park  Commission,  57  AU.  398,  399,  71  N.  J. 
Law,  303,  69  L.  R.  A.  768,  108  Am.  St  Rep. 
749,  2  Ann.  Cas.  48. 

The  interest  conveyed  by  an  oil  and 
gas  lease  is  a  mere  license  to  explore,  an  in- 


corporeal hereditament,  a  "profit  d.  pendre." 
A  mechanic's  lien  will  not  attach  to  the  In- 
terest acquired  in  lands  by  the  lessee  under 
an  ordinary  oil  or  gas  lease,  notwithstanding 
oil  or  gas  is  discovered.  Phillips  v.  Sprini;- 
field  Crude  Oil  Co.,  92  Pac.  1119,  76  Kan.  7S3. 

Easement  dlstlncrnlslied 

As  easement  in  gross,  see  Eaaement  in 
Gross. 

The  term  "profit  ft  prendre"  is  in  the  na- 
ture of  an  easement,  and  includes  such  rights 
regarding  another's  land  as  those  of  cutting 
the  grass,  pasturing  cattle,  taking  coal  or 
mineral  from  the  soil,  or  taking  water  that 
has  been  artificially  accumulated  or  restrain- 
ed so  as  to  be  a  source  of  power,  and  of  hunt- 
ing or  fishing.  Baker  v.  Kenney,  124  N.  W. 
901,  903,  145  Iowa,  638,  139  Am.  St  Rep.  456. 

A  fishery,  so  far  as  it  is  exercised  on 
another's  land,  is  a  ''profit  k  prendre.**  and 
cannot  therefore  be  claimed  by  way  of  ease- 
ment Hume  V.  Rogue  River  Packing  Co., 
92  Paa  1065,  1068,  51  Or.  237,  31  Li.  R.  A. 
(N.  S.)  396,  131  Am.  St  Rep.  732. 

"Strictly  speaking,  a  right  to  cat  and 
take  ice  is  perhaps  more  in  the  natoie  of  a 
'profit  k  prendre'  than  an  easement  though 
it  comes  within  the  definition  of  an  ease- 
ment which  was  given  by  Chief  Justice  Shaw 
in  Ritger  v.  Parker,  62  Mass.  (8  Cush.)  145. 
54  Am.  Dec  744,  and  which  was  quoted  with 
approval  by  the  court  in  Owen  v.  Field,  lOi' 
Mass.  90."  A  lease,  for  a  round  sum,  of 
premises  on  the  shores  of  a  pond,  to  be  used 
for  a  dwelling  house  and  other  buildings  for 
the  ice  business,  and  providing  Chat  the  les- 
sor leases  to  the  lessee  the  right  to  cut  and 
take  ice  from  the  pond,  and  that  the  lessee. 
in  addition  to  the  rent  shall  deliver  to  the 
lessor  as  much  ice  as  shall  be  required  for 
two  families  during  the  lease,  annexes  the 
right  to  take  ice  to  the  leased  premises  as  an 
easement  or  a  "profit  k  prendre.**  Walker  Ice 
Co.  V.  American  Steel  &  Wire  Co,  70  N.  E. 
937,  939,  185  Mass.  463. 

"A  'profit  k  prendre^  in  the  land  of  the 
owner,  when  not  granted  in  favor  of  scHoe 
dominant  tenement,  cannot  be  said  to  be  tn 
easement  but  an  interest  or  estate  in  the  land 
itself*  (quoting  and  adopting  definition  in 
Post  V.  Pearsall  [N.  Y.]  22  Wend.  432).  A 
and  B.,  tenants  in  common  of  a  tract  of 
land,  divided  it  by  a  deed  from  each  to  the 
other  of  his  undivided  one-half  interest  in  a 
moiety  of  the  tract  The  line  which  divided 
the  portion  afterward  held  by  A.  in  sereralty 
from  the  portion  held  by  B.  In  Beveralty 
separated  a  mill  and  miUdam  situated  oo 
B.'s  portion  from  a  deposit  of  gravel  on  the 
west  side  of  the  milldam  located  on  A.'s  por- 
tion. In  the  partition  deed  from  A.  to  B.  was 
this  clause:  "The  privilege  and  liberty  to  fet 
gravel  from  the  west  side  of  the  milldam  to 
keep  the  same  in  repair  is  also  granted  in 
this  deed  to  the  possessor  of  the  mlU.**   Held, 
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that  a  ri^t  of  **proflt  k  prendre"  In  the  land 
of  A.  was  granted  by  A.,  which  right  was  ap- 
purtenant to  the  sawmill  property  of  B. 
Held  that,  like  an  easement,  the  right  was 
attached  to  and  followed  the  property  of  B., 
and  the  burden  of  servitude  was  attached  to 
and  followed  the  property  of  A.  into  the 
hands  of  their  respective  heirs  or  purchasers. 
Hopper  V.  Herring,  67  Ati.  714,  716,  76  N.  J. 
Law,  212  (citing  Godd.  Easem.  p.  7;  l4  Gyc. 
p.  1142,  subd.  E;  2  Washb.  Real  Prop.  p. 
276;  Post  V.  Pearsall  [N.  Y.]  22  Wend.  425; 
Ritger  V.  Parker,  8  Cush.  [62  Mass.]  145,  54 
Am.  Dec.  744r  Owen  v.  Field,  102  Mass.  103; 
Huntington  y.  Asher,  96  N.  Y.  610,  48  Am. 
Rep.  652;  Goodrich  v.  Burbank,  12  Allen 
[94  Mass.]  469,  90  Am.  Dec.  161;  Pierce  y. 
Keator,  70  N.  Y.  419,  26  Am.  Rep.  612;  Grubb 
V.  Guilford  [Pa.]  4  Watts,  223,  28  Am.  Dec. 
700;  Eckert  y.  Peters,  36  Atl.  491.  55  N.  J. 
Eq.  379;  East  Jersey  Iron  Co.  y.  Wright,  32 
N.  J.  Eq.  248;  Funk  v.  Haldeman,  53  Pa. 
229). 

PROFIT  SHABING 

The  charter  of  an  insurance  organization 
provided  that  the  corporation  should  not  en- 
gage in  any  business  for  gain,  but  that  its  pur- 
pose should  be  fraternal  and  benevolent; 
that  its  property  should  not  be  ^'divided 
among  the  members,  but  descend  to  their  sue* 
cessors  for  fraternal  and  benevolent  pur- 
poses." Its  constltntion  declared  that  the 
funds  of  its  endowment  rank  should  be  used 
to  defray  ex];)enses  and  legitimate  death  loss- 
es. Held,  that  such  association  was  not  a 
"profit-sharing"  institution,  within  Rev.  St. 
1899,  I  1408,  declaring  that  a  fraternal  bene- 
ficiary association  shall  be  one  not  conduct- 
ed for  profit,  etc.,  and  this  though  it  derived 
from  assessments  and  interest-bearing  securi- 
ties a  fund  which  sometimes  was  in  excess  of 
the  amount  required  for  the  payment  of  ac- 
crued benefits.  Tlce  y.  Supreme  Lodge 
Knights  of  Pythias,  100  S.  W.  519,  527,  123 
Mo.  App.  85. 

PROFOUND  SLUMBER 

'*ProiSound.  slumber"  Is  a  physical  or 
other  disability  to  leave  the  position  occupied 
by  the  sleeper.  Alabama  G.  S.  R.  Ca  v. 
Hamilton,  33  South.  157,  159,  135  Ala.  343. 

PROGENY 

The  word  "progeny/'  as  used  in  a  will  in 
which  testator  devises  land  to  his  nleoe  to 
hold  for  life  and  to  her  progeny,  if  any,  was 
equivalent  to  **issue,"  and  such  niece  took  a 
life  estate,  with  remainder  In  fee  to  her  is- 
sue, and  testator's  intention  could  not  be 
defeated  by  construing  the  word  as  a  word 
of  limitation.  Baxter  y.  Bickford,  88  N.  E. 
7,  8,  201  Masa  495. 

PROGRESS 

PBOGKSM  OF  8ETTI.EMENT 

See  During  Progress  of  Settlement 


"If  different  rates  are  levied  on  inherit- 
ances or  bequests  according  to  the  degree  of 
relationship  of  the  heir  or  successor,  the  tax 
Is  sometimes  called  a  graduated  or  'progres- 
sive tax.' "  State  ex  rel.  Foot  v.  Bazille,  100 
N.  W.  93,  96,  97  Minn.  11,  6  L.  R.  A.  (N.  Si) 
732,  7  Ann.  Ca&  1056. 

PROGItESSIVIXT  FED 

The  term  "propelled,"  in  a  claim  for  a 
patent  of  an  apparatus  for  r^rodudng 
sound,  is  the  equivalent  of  "progressively 
fed."  Victor  Talking  Mach.  Co.  v.  Duplex 
Phonograph  Co.,  177  Fed.  248,  249,  255. 

PROHIBIT 

Prohl!)lted  by  law  or  otherwise,  see  Oth- 
erwise. 

Strictly  the  word  "prohibit"  means  to 
forbid  or  interdict  by  authority;  hinder;  de- 
bar;  prevent.  Tinua  v.  Common  Council  •f 
Village  of  Caledonia  Station,  112  N.  W.  942, 
149  Mich.  323. 

Where  the  term  '^prohibit"  is  used,  It  Is 
in  the  sense  of  interdict;  thai  is,  to  stop  al- 
together. Most,  if  not  all,  police  regulations 
do  in  fact  Interfere  with  free  exercise  of  the 
businesses  subjected  to  them.  But  this  inter- 
ference alone  cannot  be  made  the  test  of 
their  validity;  if  they  afford  reasonable 
facilities  for  the  conduct  of  the  business,  they 
do  not  amount  to  a  "prohibition"  but  to  a 
"regulation"  thereof,  aty  of  Butte  v.  Pal- 
trovich.  75  Pac.  521,  30  Mont  18, 104  Am.  St 
Rep.  098. 

The  word  "prohibit"  is  an  active  transi- 
tive verb.  As  defined  by  the  Standard  Dic- 
tionary, it  means  to  forbid,  especially  by  au- 
thority or  legal  enactment;  interdict,  as  to 
prohibit  liquor  selling  or  a  person  from  sell- 
ing liquor.  The  word  "prohibit,"  in  its  legal 
sense,  implies  some  enactment  forbidding 
something.  Prohibition  in  the  United  States 
specifically  means  the  forbidding  by  legisla- 
tlve  enactment  of  the  manufacture  and  sale 
of  alcoholic  liquor  for  use  as  beverage.  "Pro- 
hibit," as  applied  to  the  sale  of  splrituoiis 
liquors,  implies  some  posltiye  act  done  by 
authority.  The  local  option  law  (Pen.  Code 
1895,  I  428),  as  amended  by  act  of  1897,  Is  by 
Its  terms  made  applicable  only  in  those  coun* 
ties  where  the  sale  of  intoxicating  liquors  **l8 
prohibited  by  law,  high  license,  or  other- 
wise." The  sale  of  liquor  is  not  "prohibited 
by  law,  high  license,  or  otherwise"  in  a  coun- 
ty which  has  not  adopted  the  local  option 
law,  although  the  commissioners  have  grant- 
ed no  licenses;  and  therefore  an  indictment 
in  that  county  for  an  alleged  violati<Hi  of 
said  section  is  invalid.  Bose  v.  State,  58  S. 
£.  20-22,  1  Ga.  App.  596. 

"The  designation  of  localities  where  the 
sale  of  Intoxicating  liquor  is  prohibited  is 
not  'prohibition'  but  'regulation*  of  the  sale;" 
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Garonzik  ▼.  State,  100  S.  W.  374,  375,  50  Tex. 
Or.  R.  633. 

Under  GoD8t  art  7,  (  8,  giving  the  dr- 
cnit  courts  original  Jurisdiction  of  criminal 
and  civil  matters  in  aU  cases,  not  hereafter 
prohibited  by  law,  the  general  Jurisdiction 
of  the  circuit  courts  is  "prohibited  by  law" 
when  Jurisdiction  has  been  in  terms  or  by 
necessary  implication  conferred  upon  some 
other  court  Goyke  v.  State,  117  N.  W.  1027, 
1029,  136  Wia  557. 

"Prohibition"  is  not  a  crusade  against 
the  use  of  medicines,  household  remedies, 
culinary  and  toilet  articles,  and  all  "soft 
drinks."  It  is  a  crusade  against  the  multi- 
form evils  of  intemperance  caused  by  the 
use  of  intoxicating  liquors  as  a  beverage, 
and  therefore  a  crusade  against  vice  and 
crime  greater  in  extent  and  enormity  than 
the  combined  evils  of  war,  pestilence,  and 
famine.  The  Intention  of  the  Legislature 
in  enacting  the  prohibition  statute  (Acts  1907, 
p.  81)  was  to  prevent  the  evils  of  intemper- 
ance caused  by  the  use  of  intoxicating  liq- 
uors as  a  beverage.  The  laws  should  be 
interpreted  so  as  to  accomplish  this  benefi- 
cent purpose.  There  should  be  a  reasonable 
construction,  equally  removed  on  the  one 
hand  from  that  extreme  strictness  which 
would  make  it  unpopular  or  ridiculous,  and 
difficult  of  enforcement  and,  on  the  other, 
from  that  latitude  which  would  render  it  in- 
effective. Roberts  v.  State,  60  S.  E.  1082, 
1086,  4  Ga.  App.  207. 

Am  eoaf errins  power  to  pvalsk 

The  word  "prohibit,"  as  used  in  the  title 
of  an  act  to  prohibit  the  sale  of  intoxicating 
liquors,  is  sufficiently  broad  to  authorize  leg- 
islation making  penal  the  sale  which  is  pro- 
hibited by  the  act.  James  v.  State,  S2  S. 
K.  295,  124  Ga.  72. 

Am  ezel«de 
See  Exclude. 

As  resnlato 

Power  to  regulate,  as  conferring  power 
to  prohibit,  see  Regulate;  Regulate 
Commerce. 

The  word  "prohibit,"  in  an  act  granting 
a  dty  council  authority  to  regulate  or  pro- 
hibit the  use  or  placing  of  telegraph,  tele- 
phone, or  light  poles  in  or  over  the  streets, 
has  been  construed  as  simply  granting  au- 
thority to  make  proper  regulations  to  pre- 
serve to  the  public  use  of  the  streets  as  com- 
mon highways  of  traveL  City  of  Wichita 
V.  Old  Colony  Trust  Ca,  132  Fed.  641,  646,  66 
C.  C.  A.  19  (citing  Michigan  Tel.  Co.  y.  City 
of  Benton  Harbor,  80  N.  W.  386,  121  Mich. 
512,  47  L.  R.  A.  104). 

"Prohibition,"  as  applied  to  the  sale  of 
intoxicating  liquors,  means  interdiction  of 
the  liberty  of  making  and  selling  or  giving 
away  intoxicating  liquors,  for  other  than 
medicinal,  scientific,  and  religious  purposes; 
the  prohibiting  by  law  of  the  sale  of  alco- 


holic liquors.  Thus  a  prohibitory  law,  to  be 
classed  as  such,  must  In  the  same  instant  and 
in  the  same  way  become  effective  to  inter- 
dict the  sale  of  liquors  throughout  all  ptit8 
of  the  Jurisdiction  of  the  lawmaking  pow- 
er, while  "regulation"  means  to  restrict  and 
control  the  authorized  sale  of  llquon  by  pro- 
viding the  conditions  under  which  sales  may 
be  made.  McPherson  v.  State,  90  N.  E.  610. 
613,  174  Ind.  60,  31  L.  R.  A.  (N.  &)  188. 

''Regulation"  and  "prohibition*'  are  dis- 
tinct and  incongruous  subjects  of  leglsIatioiL 
The  prohibitory  act  is  not  unconstitntiona] 
on  the  ground  that  the  exceptions  created 
by  the  act  provide  the  methods  whereby  those 
exceptions  may  be  availed  of  without  violat- 
ing the  major  purposes  of  the  act,  and  con- 
tains the  subject  of  regulations,  as  well  as 
the  subject  of  prohibition  of  dealings  In  in- 
toxicants foreshadowed  by  the  title,  for 
while,  in  a  sense,  regulation  Is  aooompllslied 
by  the  act  it  Is  only  a  method  bj  which  the 
universal  prohibition  is  bereft  of  its  penalis- 
ing qualities  by  affording  exceptions  to  those 
who  comply  with  the  act  State  ex  ret 
Woodward  v.  Skeggs,  46  South.  268,  273,  15ft 
Ala.  249  (quoting  and  adopting  definition  in 
Miller  v.  Jones,  80  Ala.  89). 

As  vestvftia 

See  Restrain. 


A  marriage  which  may  at  once  be  valid 
to  all  Intents  and  purposes,  and  involves  the 
parties  or  third  persons  in  penal  conse- 
quences, Is  called  a  "prohibited  marriage." 
Hunt  V.  Hunt,  100  Pac.  541,  542,  23  OkL  4&0, 
22  L.  R.  A.  (N.  S.)  1202  (quoting  Stew.  Mar- 
riage &  Divorce,  I  49). 

PROHIBITIOir  (Writ  of) 

Return  to  writ  see  Return. 

'The  office  of  a  writ  of  'prohibition*  is  to 
restrain  excess  or  improper  assumption  of 
jurisdiction."  Taylor  t.  Bliss,  07  AtL  939. 
26  R.  I.  16. 

The  writ  of  "prohibition''  Is  an  extraor- 
dinary judicial  writ  directed  to  an  tnfeiior 
tribunal  to  prevent  use  or  usurpation  of  jv* 
didal  functions.  Norton  t.  Bmery,  81  AtL 
671,  672,  108  Me.  472. 

'The  writ  of  'prohibition*  maj  be  iih 
yoked  to  check  the  use  of  jadidal  power 
when  sought  to  be  exerted  beyond  the  Uses 
which  the  law  has  marked  as  tbB  limits  of 
the  operation  of  the  power.**  State  ex  reL 
Pulliam  T.  Fort  81  8.  W.  476^  478»  107  Mo. 
App.  328. 

"A  writ  of  'prohibition'  may  be  defined 
as  an  extraordinary  judicial  writ  issuing  out 
of  a  court  of  superior  jurisdiction,  and  di- 
rected to  an  inferior  court  for  the  poxpose 
of  preventing  the  inferior  tribunal  from 
usurping  a  jurisdiction  with  which  It  Is  not 
legally  vested.''    People  ex  reL  Mets  ▼•  Day- 
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ton,  105  N.  Y.  Sapp.  800,  812,  120  App.  Div. 
814  (quoting  High,  Bxtr.  Leg.  Rem.  p.  649). 

Sand.  &  H.  Dig.  (  4892,  defines  a  "writ 
of  prohibition"  as  one  addressed  to  an  in- 
ferior court,  and  such  a  writ  only  lies  to  a 
court,  not  to  a  Judge  or  chancellor  at  cham- 
bers, and  not  to  the  court  until  the  jurisdic- 
tional question  has  been  raised  there  and 
overruled.  Reese  t.  Steele,  83  S.  W.  335, 
336,  78  Ark.  66. 

The  "writ  of  prohibition,"  in  the  exercise 
of  judicial  discretion,  may  go  to  confine  a 
court  within  the  limits  of  its  jurisdiction, 
whether  it  has  no  jurisdiction  at  all,  or  is 
exercising  powers  in  excess  of  its  rightful 
jurisdiction.  State  ex  rel.  Judah  v.  Fort,  109 
S.  W.  737,  210  Mo.  512. 

"A  *writ  of  prohibition'  is  that  process 
by  which  a  superior  court  prevents  an  in- 
ferior court  or  tribunal  from  usurping  or 
exercising  a  jurisdiction  with  which  it  has 
not  been  vested  by  law.  Courts  almost  uni- 
versally preserve  the  original  common-law 
features  of  the  writ  of  prohibition,  and  con- 
fine its  use  to  the  prevention  of  usurpation 
or  excess  of  jurisdiction  by  courts  and  bod- 
ies possessing,  for  certain  purposes  and  in 
certain  instances,  quasi  judicial  powers.  The 
office  of  a  writ  of  prohibition  Is  to  restrain 
subordinate  courts  and  inferior  tribunals  of 
every  kind  from  exceeding  their  jurisdiction." 
People  ex  rel.  Bender  v.  Milliken,  77  N.  B. 
872,  878,  185  N.  T.  36  (citing  and  approving 
Spell.  Bxtr.  Rem.  (f  1716,  1722;  Appo  v. 
People,  20  N.  Y.  531). 

At  common  law  the  "writ  of  prohibition" 
vras  issued  on  the  suggestion  that  the  cause 
originally,  or  some  collateral  matter  arising 
therein,  did  not  belong  to  the  inferior  juris- 
diction, but  the  cognizance  of  some  other 
court  "It  was  an  original  remedial  writ, 
provided  as  a  remedy  for  encroachment  of 
Jurisdiction.  Its  office  Was  to  restrain  subor- 
dinate courts  and  inferior  judicial  tribunals 
from  extending  their  Jurisdiction."  Stein  v. 
Morrison,  76  Pac.  246,  256,  9  Idaho,  426. 

Am  a  general  rule,  ''prohibition"  will  not 
issue  unless  it  clearly  appears  that  the  infe- 
rior tribunal  or  board  Is  about  to  proceed  in 
some  matter  over  which  It  possesses  no  juris- 
diction, or  that  it  by  some  acts  or  declara- 
tions indicates  an  intention  to  pursue  such 
a  course.  Prohibition  Is  a  process  by  which 
a  superior  court  prevents  an  inferior  court 
or  tribunal  from  usurping  or  exercising  a 
jurisdiction  with  which  it  has  not  been  in- 
vested by  law  and  to  arrest  it  from  exercis- 
ing a  want  or  an  excess  of  a  legal  juris- 
diction, and  not  to  prevent  or  correct  an  er- 
roneous exercise  of  jurisdiction.  Campbell 
V.  Durand  (Utah)  115  Pac.  986,  988. 

"The  'writ  of  prohibition'  is  an  extraor- 
dinary remedy,  and  should  be  issued  only 
in  cases  of  extreme  necessity.  Before  It 
should  issue,  it  must  appear  that  the  peti- 
tioner has  applied  to  the  inferior  tribunal 


for  relief.  The  object  of  the  writ  is  to  re- 
strain inferior  courts  from  acting  without 
authority  of  law  in  cases  where  wrong,  dam- 
age, and  Injustice  are  likely  to  follow  from 
such  action.  It  does  not  lie  f6r  grievances 
which  may  be  redressed.  In  the  ordinary 
course  of  judicial  proceedings,  by  appeal.  It 
is  not  a  writ  of  right,  but  one  of  sound 
Judicial  discretion,  to  be  issued  or  refused 
according  to  the  fticts  and  circumstances  of 
each  particular  case.  like  all  other  preroga- 
tive writs,  it  Is  to  be  used  with  caution  and 
forbearance  for  the  furtherance  of  justice, 
and  securing  order  and  regularity  in  judicial 
proceedings  in  cases  where  none  of  the  or- 
dinary remedies  provided  by  law  are  applic- 
able. The  writ  should  not  be  granted,  except 
in  cases  of  usurpation  or  abuse  of  power, 
and  not  then,  unless  the  other  remedies  pro- 
vided by  law  are  inadequate  to  afford  full 
relief.  If  the  Inferior  court  has  jurisdic- 
tion of  the  subject-matter  of  the  controversy, 
and  only  errs  in  the  exercise  of  its  jurisdic- 
tion, this  will  not  justify  a  resort  to  the 
extraordinary  remedy  by  prohibition."  Bell 
V.  First  Judicial  District  Court,  81  Pac.  875, 
876,  28  Nev.  280,  1  L.  R.  A.  (N.  S.)  843,  113 
Am.  St  Rep.  854,  6  Ann.  Cas.  982  (quoting 
and  adopting  Walcott  v.  Wells,  24  Pac  367, 
21  Nev.  51,  9  Ii.  R.  A.  59,  37  Am.  SL  Rep. 
478) ;  Turner  v.  Langan,  88  Pac.  1088,  1089, 
29  Nev.  281  (quoting  and  adopting  defini- 
tion in  Walcott  v.  Wells,  24  Pac.  368,  21 
Nev.  51,  9  L.  R.  A.  59,  37  Am.  St.  Rep. 
478;  Bell  t.  First  Judicial  District  Court, 
81  Pac.  875,  28  Nev.  280,  1  L.  R.  A.  [N.  S.I 
843,  113  Am.  St  Rep.  854,  6  Ann.  Cas.  982). 

"The  'writ  of  prohibition'  Is  appUcable 
whenever  judicial  functions  are  assumed 
which  do  not  rightfully  belong  to  the  person 
or  court  assuming  to  exercise  those  func- 
tions. It  is  the  nature  of  the  act  which 
determines  the  propriety  of  the  writ"  The 
writ  of  prohibition  runs  only  to  judicial 
tribunals,  and  will  not  issue  to  prevent  the 
state  board  of  health  from  revoking  a  li- 
cense to  practice  medicine  and  surgery. 
State  ex  rel.  McAnally  v.  Goodier,  93  S.  W. 
928,  930,  195  Mo.  551. 

Adeqvaey  of  otl&er  rei&edy 

The  "writ  of  prohibition"  will  issue  only 
when  the  inferior  tribunal  usurps  or  exceeds 
the  power  conferred  on  It  by  law,  and  when 
there  is  no  other  adequate  remedy.  Board 
of  Home  Missions  of  Presbyterian  Church  of 
United  States  v.  Maughan,  101  Pac.  581,  583, 
35  Utah,  516,  24  L.  R.  A.  (N.  S.)  874. 

At  common  law  the  writ  of  "prohibition" 
prevents  excess  or  usurpation  of  jurisdiction, 
and  prohibition  may  not  be  resorted  to  when 
the  ordinary  remedies  by  appeal,  writ  of  re- 
view, certiorari,  or  injunction,  or  other  modes 
of  review,  are  available.  State  ex  rel.  Robin- 
son V.  Durand,  104  Paa  760,  764,  36  Utah, 
93. 
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"The  object  and  purpose  of  a  'writ  of 
prohibition*  is  to  prevent  a  court  of  pe- 
culiar, limited,  or  Inferior  jurisdiction  from 
assuming  jurisdiction  of  a  matter  beyond  its 
legal  cognizance.*'  The  writ  is  equally  ap- 
propriate and  available  to  keep  such  a  court 
within  the  boundaries  of  its  lawful  power  in 
given  cases,  no  less  than  to  prevent  its  cog- 
nizance of  causes  not  consigned  to  its  juris- 
diction. Where  a  court  acted  within  its  ju- 
risdiction in  granting  a  change  of  venue,  a 
"writ  of  prohibition**  will  not  lie  to  correct 
its  procedure,  however  erroneous  it  may 
have  been;  this  question  being  proper  for 
determination  on  appeal  only.  State  ex  rel. 
Kochtitzky  v.  Riley.  101  S.  W.  567,  670,  203 
Mo.  175,  12  L.  R.  A.  (N.  S.)  900  (citing  2 
Bailey,  Jurisdiction^  |  449;  Smith  v.  Whit- 
ney, 6  Sup.  Gt  570,  U6  U.  S.  167,  29  L.  Bd. 
601). 

Within  a  statute  giving  the  superior 
court  authority  to  issue  a  "writ  of  prohibi- 
tion*' to  arrest  proceedings  of  a  tribunal  ex- 
ercising judicial  functions  in  r  excess  of  its 
jurisdiction,  and  a  section  providing  that  the 
writ  will  not  issue  where  there  is  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  the  law,  the  writ  will  not  issue 
to  stay  receivership  proceedings  to  provide 
security  for  the  payment  of  temporary  ali- 
mony, eta,  from  orders  for  payment  of  which 
the  husband  has  appealed,  since  the  writ  of 
supersedeas  offers  defendant  a  speedy  and 
adequate  remedy  to  stay  the  proceedings. 
McAneny  v.  Superior  Court  Santa  Clara 
County,  87  Pac.  1020,  1021,  150  Cal.  6. 

The  "writ  of  prohibition,"  being  a  pre- 
rogative writ  to  be  issued  witli  great  caution 
to  secure  order  and  regularity  in  all  tri- 
bunals where  there  is  no  other  regular  and 
ordinary  remedy,  will  not  lie  to  arrest  the 
proceedings  in  the  probate  court  upon  the 
ground  that  the  testator  was  not  a  resident 
of  the  district;  the  issue  of  residence  being 
open  to  contest  in  the  probate  court  and  re- 
viewable by  appeal.  Whitehead  v.  Roberts, 
85  Ati.  538,  541,  86  Conn.  351. 

A  "writ  of  prohibition**  is  an  extraordi- 
nary writ  and  is  proper  to  be  issued  only  in 
cases  of  extreme  necessity.  It  should  appear 
that  it  is  the  only  adequate  remedy  of  the 
party  making  the  application  therefor.  It 
wHl  not  lie  in  a  case  which  may  be  redressed 
In  the  ordinary  course  of  judicial  proceed- 
ing, and  is  not  to  be  made  a  substitute  for 
any  other  method  of  obtaining  the  relief 
sought.  If  a  complete  remedy  lies  by  ap- 
peal, certiorari,  mandamus,  or  in  any  other 
manner,  this  writ  should  be  denied.  It  is 
different  from  an  injunction  in  that  the  in- 
junction is  addressed  to  the  litigating  par- 
ties, while  a  writ  of  prohibition  is  addressed 
to  the  inferior  court  itself.  Crittenden  v. 
Town  of  Boooeville,  45  South.  723,  725,  92 
Miss.  277,  131  Am.  St  Rep.  518  (citing  High, 
Extr.  Leg.  Rem.  U  762,  763). 


"A  'writ  of  prohlbiUon'  is  to  prevent  the 
exercise  by  a  tribunal  possessing  Judid&l 
powers  of  jurisdiction  over  matters  not  with- 
in its  cognizance  or  exceeding  its  jurisdic- 
tion in  matters  of  which  it  has  cognizance." 
Where  relator  was  a  veteran  of  the  cUm 
spedfled  in  Laws  1904,  p.  1694,  c.  G97,  under 
the  express  provisions  whereof  he  had  a 
remedy  by  certiorari  to  review  proceedings 
against  him  in  case  they  resulted  in  his  re 
moval  or  attempted  removal  from  a  positloi 
held  by  him  by  appointment  or  employmeoc 
in  the  city  of  New  Tork,  he  was  not  entitled 
to  an  absolute  writ  of  prohibition.  People 
ex  rel.  Crowley  v.  Butler,  103  N.  Y.  Supp. 
329,  330,  53  Misc.  Rep.  366  (quoting  and 
adopting  definition  in  Thomson  t.  Tracy,  GO 
N.  Y.  31,  37). 

As  dlsoretionary  writ 

A  writ  of  '^prohibition*'  is  not  a  writ  of 
right,  but  is  a  matter  of  sound  judicial  dis- 
cretion in  each  case,  and  is  available  only 
when  the  inferior  court,  body,  or  tribunal  Ls 
about  to  act  without  jurisdiction  or  in  ex- 
cess of  jurisdiction.  Rev.  Codes  1905,  |  7S35, 
expressly  declares  that  the  writ  Is  the  coun- 
terpart of  the  writ  of  mandamus.  Zinn  t. 
District  Court  for  Barnes  County*  114  N.  W. 
475,  476,  17  N.  D.  12a 

As  injiu&otion 

While  '^prohibition"  is  similar  to  the 
remedy  by  injunction  against  proceedings  at 
law,  the  object  in  each  case  being  restraint 
of  legal  proceedings,  an  'Injunction''  is  di- 
rected only  to  the  parties  litigant,  and  pro- 
hibition is  directed  to  the  court  itself,  com- 
manding cessation  of  exercise  of  jurisdiction 
to  which  it  has  no  legal  claim.  The  right  to 
prohibition  implies  that  a  wrong  is  about 
to  be  committed,  not  by  the  parties  litigant, 
but  by  the  person  or  court  assuming  to  ex- 
ercise judicial  power,  and  against  whom  the 
^Tit  is  asked.  State  ex  rel.  Terminal  R. 
Ass'n  of  St  Louis  v.  Tracy,  140  S.  W.  8SS, 
890,  237  Mo.  109,  37  U  R.  A.  (N.  S.)  44& 


"Mandamus  is  a  legal  remedy  to  compd 
action  in  accordance  with  legal  duty,  while 
'prohibition'  is  a  legal  remedy  to  restrain 
action  in  excess  of  legal  authority."  State 
ex  rel.  Pelton  v.  Ross,  81  Pac.  865,  867,  39 
Wash.  399  (quoting  and  adopting  ddlnldon 
in  Dunklin  County  v.  Dunklin  County  Dis- 
trict Court,  23  Mo.  454). 

Code  Civ.  Proc  f  1102,  in  defining  the 
writ  of  "prohibition,"  provides:  ''The  writ 
of  prohibition  is  the  counterpart  of  the  writ 
of  mandamus.  It  arrests  the  proceedings  of 
any  tribunal,  corporation,  board,  or  person, 
whether  exercising  functions  judicial  or  min- 
isterial, when  such  proceedings  are  without 
or  in  excess  of  the  jurisdiction  of  audi  tri- 
bunal, corporation,  board,  or  person."  Bean- 
lieu  Vineyard  v.  Superior  Court  of  Napa 
County,  91  Pac  1015|  1017,  6  CaL  Aiho.  2t2. 
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"Prohibition"  Is  a  restraining,  not  a  cor- 
rective, remedy.  It  "issues  only  to  prevent 
the  commission  of  a  future  act,  and  not  to 
undo  an  act  already  performed.*'  Prohibi- 
tion lies  "only  to  prevent  the  doing  of  an 
act,  and  can  never  be  used  as  a  remedy  for 
acts  already  done."  Williamson  v.  Mingo 
County  Court,  48  S.  B.  835,  836,  56  W.  Va. 
38,  3  Ann.  Cas.  355  (quoting  High,  Extr. 
Leg.  Rem.  [3d  Ed.]  }  766;  Haldeman  v.  Da- 
vis, 28  W.  Va.  324,  326). 

Afl  vrerogatiTe  writ 

The  "writ  of  prohibition"  is  a  preroga- 
tive writ  issued  out  of  a  superior  court  and 
directed  to  a  judge  of  an  inferior  court,  or 
to  a  party  to  a  suit  In  an  Inferior  court,  or 
to  any  x)erson  whom  it  may  concern,  com- 
manding that  no  further  proceedings  be  had 
in  a  particular  case.  The  writ  is  as  old  as 
the  common  law  itself.  The  oldest  authen- 
tic instance  of  the  grant  of  such  a  writ  was 
against  the  bishop  in  the  third  year  of  the 
reign  of  Edward  III.  2  Rolle,  Abr.  1668,  p. 
281.  Originally  In  England  the  writ  was 
most  f requentiy  employed  against  the  eccle- 
siastical courts  to  restrain  them  from  acting 
without  Jurisdiction  or  In  excess  of  jurisdic- 
tion, and,  while  It  never  Issued  for  the  cor- 
rection of  mere  errors  or  Irregularities,  it 
was  frequently  employed  In  England,  where 
the  Inferior  court  proceeded  contrary  to  the 
course  of  the  common  law,  or  in  violation  of 
the  principles  of  law,  and  even  the  inferior 
courts  of  law  were  prohibited  when  so  act- 
ing. The  remedy  by  prohibition  has  been 
always  regarded  as  preventive  rather  than 
corrective.  It  is  the  counterpart  of  manda- 
mus, preventing  action  while  mandamus  com- 
mands action.  It  is  a  common-law  writ  and 
operates  upon  courts  or  others  exercising  ju- 
dicial functions,  and  it  is  as  to  courts  what 
an  injunction  is  to  individuals.  In  later  days 
in  England,  under  the  judicature  act  of  1873, 
it  is  not  uncommon  for  the  writ  of  prohibi- 
tion to  be  accompanied  with  a  writ  of  in- 
junction. The  general  rule,  both  In  England 
and  America,  is  that  a  writ  of  prohibition 
will  not  lie  where  the  inferior  court  has  ju- 
risdiction of  the  class  of  cases  to  which 
the  particular  case  belongs.  But  this  does 
not  exhaust  the  functions  of  the  writ  or  de- 
fine the  limitations  under  which  it  may  be 
properly  invoked.  The  books  are  full  of 
cases  where  the  writ  has  been  granted  In 
cases  where  the  inferior .  court  has  jurisdic- 
tion of  the  class  of  cases  to  which  the  par- 
ticular case  belongs,  but  in  which  the  in- 
ferior court  has  acted  in  excess  of  its  juris- 
diction, and  cases  are  likewise  not  wanting 
in  which  the  writ  has  been  granted  where 
the  inferior  court,  in  exercising  its  jurisdic- 
tion, had  proceeded  outside  the  course  of 
the  principles  of  law.  Cases  also  exist  where 
the  inferior  court  has  been  prohibited  from 
acting  in  cases  which  belong  to  the  class  of 
cases  over  which  the  Inferior  court  original- 


ly had  jurisdiction,  but  where  the  particular 
case  sought  to  be  prohibited  was  clearly  a 
sham  proceeding,  not  instituted  or  prosecut- 
ed for  public  good,  but  for  ulterior  and  un- 
lawful purposes  to  hinder  or  obstruct  the 
proper  administration  of  law*  This  class  tt 
cases  constitutes  what  may  be  termed  ex- 
ceptions to  the  general  rule.  State  ex  rel. 
McNamee  v.  Stobie,  02  S.  W.  191,  215,  194 
>Jo.  14  (quoting  and  adopting  definition  In 
Lloyd,  Prohibition,  p.  45). 

PreTention  of  ministerial  aets 

"A  'writ  of  prohibition'  is  to  prevent  the 
exercise  of  a  tribunal  possessing  judicial 
powers,  of  jurisdiction  over  matters  not  with- 
in its  cognizance  or  exceeding  its  jurisdiction 
in  matters  of  which  it  has  cognizance.  It 
will  not  lie  to  restrain  a  ministerial  act" 
Kalbfell  v.  Wood,  92  S.  W.  230,  233,  193  Mo. 
675  (quoting  and  adopting  definition  in  Thom- 
son V.  Tracy,  60  N.  T.  lo*.  cit  37). 


•«i 


'Protiibition"  is  a  writ  to  restrain  ju- 
dicial and  not  ministerial  acts,  thou^  per- 
formed by  judges.  Prohibition  does  not  He 
to  restrain  the  commissioners'  court  from  pro- 
ceeding with  the  construction  of  a  bridge,  for 
the  building  of  which  a  contract  has  been 
let  by  it ;  the  allowance  of  a  claim  therefor 
being  a  ministerial  act  Goodwin  v.  State  ex 
lel.  Wakefield,  40  South.  122,  123,  145  Ala. 
536  (citing  In  re  Pierce,  8  South.  74,  89  Ala. 
177 ;  Atkins  v.  Siddons,  66  Ala.  453). 

Resnlatlon    of    prooeedincs    of    lower 
court 

The  writ  of  "prohibition"  only  issues  In 
cases  where  the  inferior  court  is  proceeding 
or  is  about  to  proceed  in  excess  of  its  ju- 
risdiction, and  cannot  be  used  to  correct  an- 
ticipated errors.  Kinard  v.  Police  Court  of 
City  of  Oakland,  83  Pac.  175,  2  Oal.  App.  179. 

"The  *writ  of  prohibition'  is  an  extraor- 
dinary prerogative  writ,  as  old  as  the  com- 
mon law  itself.  It  lies  to  prevent  the  en- 
croachment, excess,  or  improper  assumption 
of  jurisdiction  on  the  part  of  an  inferior 
court  or  tribunal.  But,  where  the  Inferior 
court  has  jurisdiction  of  the  person  and  sub- 
ject-matter, the  writ  does  not  lie  to  prevent 
an  erroneous  decision,  or  to  prevent  the  en- 
forcement of  an  erroneous  judgment.  It 
does  not  lie  to  correct  errora  Nor  is  it  al- 
lowed even  in  cases  of  usurpation  or  abuse 
of  power,  unless  existing  remedies  are  In-' 
adequate  or  inapplicable.  When  the  en- 
croachment, excess,  or  improper  assumption 
of  jurisdiction  can  be  corrected  by  appeal, 
writ  of  error,  or  certiorari,  prohibition  will 
not  lie."  Holladay  v.  Hodge,  65  S.  B.  95!^, 
953,  84  S.  C.  91. 

Under  Civ.  Code  Prac.  §  479,  defining  the 
'*writ  of  prohibition"  as  an  order  to  an  in- 
ferior court  to  prevent  the  usurpation  of  ju- 
risdiction, and  Cr.  Code  Praa  {  25,  authorising 
the  circuit  court,  by  writ  of  prohibition,  to 
restrain  other  courts  of  inferior  ijurisdictloa 
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frt)m  exceeding  their  criminal  Jurisdiction, 
the  circuit  court  may  issue  the  writ  of  pro- 
hibition to  prevent  one,  claiming  to  be  police 
judge  of  a  district,  from  executing  a  judg- 
ment of  his  court  for  a  fine  and  costs,  where 
the  provision  creating  the  police  court  has 
been  repealed.  Morris  v.  Randall,  112  S.  W. 
856,  858,  129  Ky.  720. 

The  "writ  of  prohibition"  goes  only  to 
restrain  the  assumed  exercise  of  jurisdiction 
where  none  exists,  and  not  to  its  erroneous 
or  irregular  exercise.  It  is  not  the  office 
of  the  writ  to  usurp  the  functions  of  an  ap- 
peal, and  it  cannot  be  assumed  that  the  cir- 
cuit court  will  permit  an  insufficient  notice 
of  contest  to  receive  his  judicial  sanction; 
but,  if  he  should  do  so,  the  remedy  of  the  re- 
lator is  ample  in  other  directions.  State  ex 
rel.  Wells  v.  Hough,  91  S.  W.  905,  915,  193 
Mo.  615  (citing  State  ex  rel.  Brown  v.  Klein, 
22  S.  W.  693,  116  Mo.  259  loc.  dt  268). 

The  function  of  a  "writ  of  prohibition" 
is  to  arrest  proceedings  without  or  in  excess 
of  jurisdiction,  and  not  to  correct  errors. 
Uindman  v.  Great  Western  Goal  Develop- 
ment &  Mining  Co.,  89  Pac.  894,  895,  46 
Wash.  317. 

A  "writ  of  prohibition"  lies  as  well  to 
prevent  an  excessive  or  unauthorized  applica- 
tion of  judicial  force  as  where  a  court  as- 
sumes judicial  power  not  granted  by  law. 
State  ex  rel.  Missouri  Pac.  R.  Co.  v.  Wil- 
liams, 120  S.  W.  740,  741,  744,  221  Mo.  227. 

A  "writ  of  prohibition"  must  be  direct- 
ed to  some  judicial  officer.  Its  purpose  is 
to  restrain  judicial  action  and  not  legisla- 
tive, executive,  or  administrative  action.  A 
few  courts  hold  that  administrative  boards 
exercising  quasi  judicial  function  may  be 
reached  by  the  writ,  but  such  holdings  are 
confined  to  two  or  three  states.  State  ex  rel. 
McBntee  v.  Bright,  123  S.  W.  1057,  1060,  224 
Mo.  514,  135  Am.  St  Hep.  552,  20  Ann.  Cas. 
955  (citing  32  Cyc.  p.  600). 

A  "writ  of  prohibition"  arrests  the  pro- 
ceedings of  a  court  when  its  proceedings  are 
without  or  in  excess  of  its  jurisdiction. 
Hence,  where  an  appeal  from  the  probate 
court  to  the  district  court  has  not  been  per- 
fected by  filing  the  undertaking  required  by 
law,  and  the  district  court  proceeds  to  try 
the  case,  its  action  may  be  arrested  by  a  writ 
of  prohibition.  Gunderson  v.  District  Court, 
Fourth  Judicial  Dist,  94  Pac.  166,  167,  14 
Idaho,  478  (citing  Rev.  St.  1887,  {  4994). 

Where  a  court  is  without  jurisdiction,  a 
party  is  entitled  to  a  "writ  of  prohibition," 
which  is  an  order  from  an  appellate  court 
forbidding  the  court  of  the  first  instance  to 
proceed  further  in  the  cause  on  the  ground 
that  cognizance  of  such  cause  does  not  belong 
to  such  court,  or  that  it  is  not  competent  to 
dedde  it  Iberia,  St  M.  &  B.  R.  Co.  v.  Mor- 
gan's L.  &  T.  R.  ft  &  S.  Co.,  56  South.  417. 
129  La.  492. 


The  writ  of  "prohibition**  is  an  order 
of  the  circuit  court  to  an  inferior  court  of 
limited  jurisdiction,  prohibiting  it  from  pro- 
ceeding in  a  matter  out  of  its  JurisdictloiL 
Civ.  Code  Prac  |  479.  If  the  inferior  court 
has  jurisdiction,  the  circuit  court  cannot 
grant  a  writ  of  prohibition  to  prevent  the 
inferior  court  from  deciding  the  case,  al- 
though he  may  be  of  the  opinion  that  it  will 
decide  it  improperly,  Hughes  v.  Holbrook 
(Ky.)  108  S.  W.  225  (citing  Scott  v.  Tully.  49 
S.  W.  1063,  106  Ky.  69);  Thomas  ▼.  Davis 
(Ky.)  110  S.  W.  408,  409. 

The  "writ  of  prohibition"  will  not  is- 
sue to  arrest  the  proceedings  of  an  inferior 
tribunal,  unless  such  proceedings  are  with- 
out or  in  excess  of  the  jurisdiction  of  sadb 
tribunal,  and  there  is  no  plain,  speedy  or 
adequate  remedy  in  the  ordinary  course  of 
law.  Johnston  v.  Superior  Court  of  Sacra- 
mento County,  87  Pac.  211,  212,  4  Cal.  App. 
90  (citing  Code  Civ.  Proc.  t|  1102,  U03; 
Works,  Courts,  {  81 ;  Maurer  v.  Mitchell,  53 
Cal.  292 ;  White  v.  Superior  Court  of  City 
and  County  of  San  Francisco^  42  Pac.  471. 
110  Cal.  58). 

As  suit 

See  Suit     ' 

PROHIBITIOir  DISTBICT 

A  '^prohibition  district,"  is  defined  by  Lo- 
cal Option  Act  (Laws  1909,  p.  18,  f  28)  to  be 
any  district  or  territory  in  which  the  sale  of 
Intoxicating  liquors  is  proliibited  by  law, 
and  while  section  8,  forbidding  that  existinr 
licenses  shall  be  affected  by  an  election  in 
favor  of  prohibition,  may  not  rcsnder  the  dis* 
trict  a  prohibition  district  as  to  holders  of 
unexpired  licenses,  yet  it  will  be  within  the 
definition  of  section  28  as  one  who  has  no 
license.  State  y.  Jordan,  112  Pac.  1049^  1060i 
19  Idaho,  19Z 

PROJECT 

PROJECTION 

See  Ornamental  ProJecOonfl. 

For  one,  as  occasion  requires,  to  ohstmct 
a  sldewallc  by  a  skid  from  his  door  to  a  de- 
livery wagon  for  purposes  of  movtog  mer 
chandise  between  them  is  not  within  an  or 
dinance  prohibiting  one  fxt>m  ooostnicthig 
a  **door,  porch,  window,  fence,  or  other  pro- 
jection which  shall  project  into  a  street" 
Gates  &  Son  Ca  v.  City  of  Bichmond,  4B  S. 
B.  965,  103  Va.  702. 

PROJECTOR 

Under  Ck>nst  art  9,  |  8,  prohibiting  tbe 
granting  of  a  license  to  a  foreign  oorpon* 
tion  to  build  a  railroad  within  the  stale, 
and  providing  that,  where  a  railroad  Is  part- 
ly in  the  state,  the  owners  or  *l>rojecton" 
thereof  must  incorporate  In  the  state,  the 
term  "projectors"  of  a  railroad  not  in  ex- 
istence, as  distinguished  from  owners,  an 
those   who    project,   plan,   or  promoto  the 
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prospectlye  railroad  or  the  cori>6ratioii.  23 
St.  at  Large,  p.  1063,  proYlding  for  the  do- 
mestication of  foreign  railroad  corporations, 
ia  Invalid  nnder  such  constitutional  provi* 
sion.  Carolina,  O.  ft  O.  Ry.  ▼•  McOown,  66 
S.  E.  418,  423,  84  S.  a  81& 

PROLAPSUS 

In  an  action  for  personal  injuries,  an  In- 
struction was  not  objectionable  as  calling 
special  attention  to  "the  pulling  down  sen- 
sation, or  prolapsus  of  the  womb,**  because 
there  was  no  evidence  of  such  sensation. 
Plaintiff*s  Injury  having  resulted  In  prolap- 
sus uteri,  it  was  not  necessary  to  prove  the 
sensation;  prolapsus  being  a  pulling  down 
of  the  womb.  Saeger  v.  Wabash  R.  Co.,  110 
S.  W.  686,  687,  131  Mo.  App.  282. 

PROLONGATION 

The  word  "prolongation,"  as  used  in  a 
deed,  means  a  continued  or  extended  Une, 
though  consisting  of  several  angles,  where 
such  meaning  would  be  consistent  wl^  the 
other  words  of  description,  rather  than  a 
direct  line,  which  would  render  the  next 
course  In  the  deed  Inconsistent  with  the  di- 
rection and  monument  by  which  it  is  de- 
scribed. Chapman  y.  Hamblet,  62  Atl.  215, 
217,  100  Me.  454. 

PROMISE 

See  Collateral  Promise;  Conditional 
Promise ;  Implied  Promise ;  New  Prom- 
ise; Original  Promise;  Special  Prom- 
ise. 

A  ''promise"  Is  a  solemn  affirmation  of 
intention  as  a  present  fact  When  a  prom- 
ise Is  made  with  no  intention  of  performing 
it,  and  for  the  very  puri)08e  of  accomplishing 
a  fraud,  it  is  a  most  apt  and  effectual  means 
to  that  end,  and  the  victim  has  a  remedy  by 
action  or  defense.  Hill  v.  Gettys,  47  S.  B. 
449,  460,  135  N.  C.  373  (quoting  and  adopt- 
ing definition  in  1  Blgelow,  Fraud,  484). 

One  desiring  to  purchase  real  estate  stat- 
ed to  a  real  estate  broker:  ''If  you  get  hold 
of  a  piece  of  ground  to  sell,  that  is  suitable 
for  raising  potatoes  and  onions,  and  for 
which  I  can  put  in  the  ftilr  grounds  as  part 
pay,  'let  me  know,'  and  I  wlU  do  what  is 
right  with  you.*'  Held,  that  the  statement 
did  not  amount  to  more  than  a  request  to 
the  broker  to  let  the  Intended  purchaser 
know  In  case  the  broker  came  across  a  suita- 
ble piece  of  land,  and  was  Insufficient  to 
constitute  a  "promise"  to  accept  land  that 
might  be  offered  by  the  broker.  Pomeroy  v. 
Wimer,  78  N.  E.  283,  79  N.  E.  446,  447,  167 
Ind.  440. 

The  word  "promised,"  standing  by  itself, 
without  any  modifying  words,  means  a  dis- 
tinct, express,  unambiguous,  and  uncondi- 
tional promise.    It  means  a  declaration  made 


by  one  person  to  another,  for  a  good  and 
valuable  consideration,  by  which  the  prom- 
isor binds  himself  to  do  or  forbear  some 
act,  and  gives  to  the  promisee  a  legal  right 
to  enforce  a  fulfillment  To  promise  is  to 
agree.  That,  after  a  discharge  in  bankrupt- 
cy, one  "promised"  to  pay  a  debt  discharged 
in  bankruptcy  implied  a  distinct,  express,  and 
unconditional  promise.  Stem  v.  Bradner 
Smith  ft  Co.,  80  K.  E.  307,  300,  225  111.  430, 
116  Am.  St  Rep.  151  (citing  Cent  Diet.). 

IFndegtaking  dlstiasv^s^Ml 

Where,  in  a  suit  to  enforce  a  resulting 
trust  the  complaint  alleged  that  the  prop- 
erty in  controversy  was  conveyed  to  defend- 
ant on  her  promise  and  undertaking  to  re- 
deliver the  deed  to  plaintllf  in  the  event  of 
his  recovery  from  an  illness,  etc.,  that  plain- 
tiff delivered  the  deed  to  defendant  In  trust 
only,  defendant  promising  plaintiff  at  the  time 
of  such  delivery,  etc.,  such  language  did  not 
necessarily  mean  an  oral  promise,  since  the 
term  "promise"  may  be  a  contract,  a  pact 
or  an  agreem^it,  whUe  the  word  "undertak- 
ing" is  a  stronger  term  and  implies  entering 
Into  a  stipulation.  Dennison  v.  Barney,  118 
Pac.  519,  521,  49  Colo.  442. 

PROMISE  OF  MARRIAGE 

See  Agreement  to  Marry. 
Seduction  Induced  by,  see  Seduce — Se- 
duction. 

PROMISE  OF  SALE 

See  Sal& 

PROMISE  OF  VAIiITABIiE  CONSIDER- 
ATION 

See  Valuable  Consideration. 

PROMISE    TO    AKSWER    FOR   DEBT, 
DEFAUIiT,  ETC. 

See,  also.  Promise  to  Pay  Debt  of  An- 
other. 

A  promise  by  the  owner  of  the  equity  of 
redemption  to  pay  the  mortgage  note  provid- 
ed the  mortgagee  would  not  foreclose  was  not 
within  Rev.  Laws,  c.  74,  |  1,  cl.  2,  as  a  spe- 
cial "promise  to  answer  for  the  debt,  etc., 
of  another."  Manning  v.  Anthony,  94  N.  E. 
466,  208  Mass.  399,  32  L.  B.  A.  (N.  S.)  1179. 

A  parol  statement  by  one  person  that 
he  "would  remit  for  cattle"  purchased  by 
another  person  was,  in  the  absence  of  a 
showing  of  partnership  or  agency,  a  were 
"promise"  to  answer  for  the  debt  of  another, 
and  hence  within  the  statute  of  frauds  (Ky. 
St  §  470,  subsec.  4).  HUlert  v.  Harned,  135 
S.  W.  764,  766,  143  Ky.  3. 

An  agreement  to  pay  an  account  for  an- 
other to  prevent  his  prosecution  is  a  promise 
to  answer  for  the  debt,  default  or  miscar- 
riage of  another  within  Civ.  Code,  1895,  i 
2693,  and  must  be  in  writing.  Bush  v.  Bob^ 
erts,  62  S.  E.  92,  93,  4  Ga.  App.  531. 

Where  a  partnership,  to  enable  one  of 
the  partners  to  borrow  the  money  necessary 


PROMISE  TO  ANSWEB  FOR  DEBT        1260 


PROMISE  TO  PAY  DEBT 


tx>  commence  business,  agreed  that  if  the 
contemplated  sureties  would  sign  the  note 
it  should  become  and  be  a  partnership  debt, 
and  the  sureties  signed  and  the  firm  obtain- 
ed the  money,  its  agreement  to  pay  the  debt 
was  direct,  and  not  collateral,  and  not  with- 
in Rev.  St  Ck)lo.  1908,  §  2666,  requiring  every 
special  "promise  to  answer  for  the  debt  of 
another"  to  be  in  writing.  Kelsey  ▼.  Mun- 
aon,  1»8  Fed.  841,  842,  117  a  O.  A.  483. 

Where  defendants  agreed  to  pay  a  mort- 
gage Indebtedness  on  a  drug  store  as  a  part 
of  the  consideration  for  the  purchase  of  the 
stock  and  business,  such  agreement  was  an 
original  undertaking,  and  not  a  "promise  to 
answer  for  the  debt  of  another,*'  within  the 
statute  of  frauds.  Ubert  v.  Schonger,  129 
N.  Y.  Supp.  545,  546,  144  App.  Div.  696. 

A  "promise,"  although  in  form  to  pay  the 
debt  of  another,  and  although  its  perform* 
ance  may  incidentally  have  the  effect  to  ex>- 
tinguish  the  liability,  is  not  within  the  stat- 
ute of  frauds  if  the  main  purpose  and  object 
1b  not  to  answer  for  another,  but  to  subserye 
some  pecuniary  or  business  purpose  of  his 
•wn,  involYing  either  a  benefit  to  himself 
or  damage  to  the  other  contracting  party. 
Rice  T.  Hardwlck  (N.  M.)  124  Pac.  800,  801. 

Where  the  benefit,  legal  or  pecuniary,  to 
the  promisor  is  the  inducement  for  the  prom- 
ise of  indemnity,  such  promise  is  not  with- 
in the  statute  of  frauds,  as  being  a  special 
promise  to  answer  for  the  debt  or  default  of 
another,  but  is  an  original  promise  binding 
upon  the  promisor.  McCormick  v.  Boylau, 
78  Atl.  335,  336,  83  Ck)nn.  686,  Ann.  Gas. 
1912A,  882. 

A  parol  promise  by  owner  of  realty  to 
pay  a  subcontractor  the  amount  due  from 
the  contractor  who  failed  to  pay,  giyen  in 
consideration  of  the  subcontractor  not  filing 
a  lien  on  the  property,  is  an  ori;:^nal  promise 
to  answer  for  one's  own  debt  and  not  a 
promise  to  answer  for  the  debt  of  another 
and  is  not  within  the  statute  of  frauds. 
Wells  ft  Morris  v.  Brown,  121  Pac.  828,  67 
Wash.  351,  Ann.  Cas.  1913D,  317. 

A  promise  by  officers  of  a  cori)oration, 
which  had  an  interest  in  a  certain  build- 
ing to  answer  for  the  purchase  price  of  a 
quantity  of  lumber  sold  to  the  contractor 
corporation  of  the  construction  of  the  build- 
ing, was  a  "promise"  to  answer  for  the  debt 
of  a  third  person,  required  by  the  statute  of 
frauds  to  be  in  writing;  and  hence  such 
promise,  when  oral,  did  not  render  the  of- 
ficers individuany  liable  thereon.  Roscoe 
Lumber  Co.  v.  Reynolds,  108  N.  T.  Supp. 
1018,  1020,  124  App.  Div.  539. 

Where  the  first  of  two  accommodation 
indorsers  of  a  promissory  note  having  in- 
dorsed on  the  strength  of  a  verbal  agree- 
ment made  by  the  second  Indorser,  whereby 
the  latter,  in  consideration  that  the  maker 
of  the  note  should  place  in  his  hands  cer- 
tain TalaaUe   personal  property  to  secure 


payment  of  the  note  by  the  maker,  promised 
the  first  indorser  to  indemnify  him  against 
loss  thereon,  and  the  maker  having  furnish- 
ed the  consideration  before  delivery  of  the 
note,  and  the  first  indorser  having  been 
obliged  to  pay  the  note  to  the  holder,  it  was 
held,  in  an  action  by  the  first  indorser 
against  the  second  indorser  for  reimburse- 
ment under  the  agreement  of  indemnity,  that 
this  was  not  a  "promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  per- 
son," within  the  statute  of  frauds.  Wilson 
v.  Hendee,  66  AtL  413,  416,  74  N.  J.  Law, 
640. 

PROMISE  TO  MbRTGAG. 

(Mortgage  distinguished,  see  Mortgage. 

PROMISE  TO  PAT 

See  Unconditional  Promise  to  Pay;  Sale. 
See,  also.  Promissory  Note. 

A  "promise  to  pay"  is  not  the  equivalent 
of  actual  payment,  and  the  entering  into  an 
agreement  to  receive  proceeds  Is  not  tanta- 
mount to  the  actual  receipt  thereof.  Chris- 
tensen  ▼.  Beebe,  91  Pac.  129,  133,  32  Utah, 
406. 

To  be  a  ''promise  in  writing  to  pay  mon- 
ey," within  the  10-year  limitation  of  Rev.  St 
1899,  S  4272,  the  writing  must  contain  words 
el  I  her  expressing  a  promise  to  pay,  or  from 
which  it  may  be  implied.  Ball  v.  Peper  Cot- 
ton Press  Co.,  121  S.  W.  798,  802,  141  Ma 
App.  26. 

''It  is  a  perversion  of  the  word  'premise' 
to  apply  it  to  a  declaration  made  to  one  who 
has  no  interest  in  or  connection  with  the  sub- 
ject spoken  of."  An  acknowledgment  of  a 
mortgage  debt  to  an  assessor  for  the  purpose 
of  assessment  was  not  a  'promise  to  pay/ 
within  the  statute  of  limitations.  President 
and  Board  of  Trustees  of  California  College 
V.  Stephens,  105  Pac.  614,  615,  11  CaL  Appw 
523  (citing  1  Bouv.  Inst  339). 

PKOMISE  TO  PAT  DEBT  OF  AHOXS- 


See,  also,  Promise  to  Answer  for  Debt, 
Default,  eta 

An  oral  "promise  to  pay"  an  eoristlng 
debt  of  a  third  person,  founded  on  a  new  con- 
sideration, is  not  within  the  statute  of  frauds, 
being  an  original  and  not  a  collateral  prom- 
ise. Zimmerman  v.  Holt,  144  S.  W.  222,  223. 
102  Ark.  407. 

A  parol  promise  of  a  buyer  of  mortgaged 
chattels  to  pay  the  mortgage  debt,  providinic 
that  the  property  shall  not  be  sold  without 
the  mortgagee's  consent,  made  in  comddera- 
tion  of  the  mortgagee  consenting  to  the  sale, 
is  not  a  ''promise  to  pay  the  debt  of  another." 
Gay  V.  Schaefer,  100  Pac.  334,  335»  52  Wash 
260. 

Where  a  creditor  of  a  corporation  agreed 
to  release  it  from  the  whole  debt  on  the  pay- 
ment of  a  part  thereof  if  its  president  and  a 
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stockholder  would  Indivld^ially  assume  the 
remainder,  and  that  was  done,  the  re- 
mainder of  the  debt  became  the  president's 
obligation  and  a  promise  to  pay  his  own  debt, 
and  not  a  "promise  to  pay  the  debt  of  anoth- 
er" within  the  statute  of  frauds.  Beall  v. 
Board  of  Trade  of  Kansas  City,  148  S.  W. 
886,  388^  164  Mo.  App.  186. 

A  promise  by«a  stocldiolder  that,  if  a 
seller  to  the  corporation  will  forego  his  de- 
mand for  Immediate  payment  for  goods  de- 
livered, and  will  continue  to  sell  and  deliver 
goods  to  the  corporation,  he  will  indemnify 
the  seller  from  any  loss  on  account  of  the 
extension  of  credit  is  a  promise  to  pay  a  debt 
of  the  corporation,  within  the  statute  of  frauds 
and,  to  be  enforceable,  it  must  be  in  writing. 
Goldie-Klenert  Distributing  Co.  v.  Bothwell, 
121  Pac.  60,  67  Wash.  264,  Ann.  Cas.  1913D, 
849. 

An  oral  agreement  by  a  partner  to  pay  an 
order  drawn  by  his  copartner  in  favor  of  a 
creditor  of  the  copartner  individually,  when  a 
firm  transaction  is  settled,  unsupported  by 
any  consideration,  is  a  "promise  to  pay  the 
debt  of  another,**  within  the  statute  of  frauds 
and  is  not  enforceable.  Hill  v.  Wright,  180 
S.  W.  946, 144  Ky.  806. 

Where  plaintiff  purchased  a  horse  at  auc- 
tion, under  a  warranty,  and  returned  the 
same  on  its  proving  unsound,  an  action  by 
him  against  the  auctioneer  to  recover  the 
mojiey  paid  as  money  had  and  received  to 
plaintiff's  use,  was  not  an  action  on  a  con- 
tract "to  pay  the  debt  of  another,"  within  the 
statute  of  frauds.  McClean  ▼.  Stansberry, 
131  N.  W.  15,  16,  151  Iowa,  312,  35  L.  R.  A. 
(N.  S.)  481. 

Where  a  purchaser  of  standing  timber, 
who  was  indebted  therefor  to  the  owner,  the 
latter  holding  a  lien  on  the  lumber  for  the 
price,  transferred  his  right  to  cut  and  remove 
the  lumber  to  a  third  person,  who  orally 
agreed,  in  order  to  obtain  a  release  of  the 
lien,  to  pay  the  price,  or  see  that  it  was  paid, 
and  the  owner  because  of  the  promise  re- 
leased his  lien,  the  promise  was  not  a  "prom- 
ise to  pay  the  debt  of  another"  within  the 
statute  of  frauds.  Rogers  ▼.  Gennett  Lum- 
ber Co.,  69  S.  £.  788,  789,  154  N.  C.  1Q6. 

£>efendant,  an  attorney,  having  procured 
plaintiff  to  become  surety  on  an  injunction 
bond,  placed  In  plaintiff's  hands  $200  to  In- 
demnify him  against  any  possible  loss.  The 
injunction  having  been  made  peri)etual  be- 
fore plaintiff  had  returned  the  deposit  to  de- 
fendant's client,  plaintiff  was  summoned  as 
garnishee  on  the  claim  that  the  money  so 
deposited  belonged  to  another.  The  garnish- 
ment was  sustained,  and  defendant,  to  in- 
duce plaintifT  not  to  pay  the  Judgment  out 
of  the  deposit,  and  to  permit  an  appeal,  prom- 
ised that  he  would  guarantee  plaintiff  against 
any  loss  above  the  amount  so  held.  Held, 
that  defendant's  promise  was  an  original 
undertaking,  and  not  a  "promise  to  pay  the 


debt  of  another,"  within  the  statute  of 
frauds.  Dent  v.  Arthur,  137  S.  W,  285,  286, 
156  Mo.  App.  472. 

PROMISE  TO  VELL 

SeeSeU. 

PROMISSORY  NOTE 

See,  also.  Note. 

A  "promissory  note"  Is  a  promise  to  pay. 
Beall  T.  Hudson  County  Water  Co.,  185  Fed. 
179,  181. 

A  promissory  note  is  a  promise  in  writ- 
ing to  pay  a  specified  sum  at  a  time  fixed 
therein.  In  re  McQuire  &  Hanlein,  132  Fed. 
394,  395. 

A  "promissory  note"  is  defined  to  be  an 
unconditional  promise  in  writing  for  the  pay- 
ment of  a  certain  sum  of  money  absolutely. 
Bicls  ▼.  aark,  114  S.  W.  1144,  134  Mo.  App. 
544. 

A  written  instrument  containing  an  un- 
equivocal promise  to  pay  a  sum  certain  on 
a  fixed  day,  and  which  recites  that  it  was 
given  for  value,  is  a  promissory  note.  Leczy- 
cki  V.  Kuczynski,  138  N.  Y.  Supp.  816,  317. 

In  order  to  constitute  a  '^promissory 
note,"  the  instrument  must  be  for  a  spedlfled 
sum  or  certain  sum  of  money.  Smith  y.  My- 
ers, 69  K.  B.  858,  860,  207  IlL  126. 

A  "promissory  note"  is  a  promise  in 
writing  to  pay  to  a  person  therein  named  a 
certain  sum  of  money  at  a  specific  time. 
Digah  V.  Mandel,  79  N.  B.  899,  902,  167  Ind. 
586,  119  Am.  St  Bep.  515. 

A  'promissory  note"  is  a  written  engage- 
ment by  one  person  to  pay  another  absolute- 
ly and  unconditionally  a  certain  sum  of 
money  at  a  time  specified  therein.  White  v. 
Harris,  48  S.  E.  41,  43,  69  S.  C.  65,  104  Am. 
St  Rep.  791. 

"Promissory  notes,  among  our  people, 
are  regarded  as  securities  for  money,  more 
or  less  valuable;  indeed,  in  proportion  as 
the  pecuniary  ability  and  credit  of  the  mak- 
ers of  them  are  more  or  less  reliable."  Wag- 
ner V.  Scherer,  85  N.  Y.  Supp.  894,  895,  89 
App.  Div.  202  (citing  Jennings  v.  Davis,  31 
Conn.  134). 

An  attested  note  in  which  the  maker  for 
value  received  unconditionally  promises  to 
pay  to  the  payee  or  order  a  fixed  sum  at  a 
fixed  date  is  a  "promissory  note"  within  Rev. 
St  c  83,  I  89,  declaring  that  the  six-year 
limitation  does  not  apply  to  actions  on  prom- 
issory notes  signed  in  the  presence  of  an 
attesting  witness.  Murray  v.  Quint,  66  Atl. 
313,  314,  102  Me.  145. 

A  "promissory  note"  carries  with  it  a 
presumption  in  the  hands  of  the  holder  that 
it  was  made  for  a  valuable  consideration 
regularly  indorsed  for  value  before  maturity 
and  is  truly  dated.  Sears  y.  Daly»  73  Pac. 
5,  7,  43  Or.  346L 
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''A  'promissory  note'  is  an  unconditional 
promise  in  writing  for  the  payment  of  a 
certain  sum  of  money.  It  is  an  essential  con- 
dition of  a  promissory  note  that  there  be  no 
uncertainty  as  to  the  amount  it  calls  for  at 
any  particular  time.  If  the  promise  be  to 
pay  a  stated  sum  plus  or  minus  an  indefinite 
amount,  it  is  not  a  promissory  note."  An 
instrument  in  the  general  form  of  a  promis- 
sory note,  whereby  the  maker  promises  to 
pay  a  definite  sum  with  exchange  and  collec- 
tion charges  is  not  a  "promissory  note." 
Smith  V.  First  State  Bank  of  Tyler,  104  N. 
W.  869,  95  Minn.  496  (citing  Loring  ▼.  Ander- 
son, 103  r^.  W  722,  95  Minn.  101). 

The  essentials  of  a  "promissory  note" 
are  that  it  be  in  writing,  that  it  contain  an 
expressed  or  implied  promise  to  pay  a  cer- 
tain sum  absolutely  and  at  all  events,  that 
the  promise  be  unincumbered  with  collateral 
agreements,  and  that  the  instrument  in- 
dicate with  certainty  the  parties. to  the  con- 
tract, so  that  an  instrument,  as  follows, 
"Good  for  $1,000  for  ten  shares  Kinloch 
Jockey  Club  stock,  surrendered  to  the  under- 
signed by  the  owner  of  said  stock,  and  for 
which  I  am  liable,"  is  a  promissory  note, 
though  not  a  negotiable  one.  Kessler  y. 
Glayee,  125  S.  W.  799,  801,  147  Mo.  App.  88. 

A  "promissory  note"  is  an  "absolute 
promise  in  writing,  signed,  but  not  sealed,  to 
pay  a  certain  specified  sum  at  a  time  therein 
limited,  or  on  demand,  or  at  sight,  to  a  per- 
son therein  named  or  designated,  or  to  his 
order  or  to  the  bearer."  A  writing  reading : 
"Kingston,  I.  T.,  July  16th,  1903.  On  or  be- 
fore Oct  1,  1904,  I,  we,  or  either  of  us  prom 
ises  to  pay  to  the  order  of  B.  $150  at  K,  for 
value  received.  And  in  case  of  legal  proceed- 
ings on  this  note,  or  the  same  placed  in  the 
hands  of  an  attorney  for  collection,  I,  we,  or 
either  of  us  agree  to  pay  10  per  cent  addi- 
tional on  the  amount" — and  signed  by  two 
persons,  is  a  note.  Harris  v.  Pate,  104  S.  W. 
812,  818,  7  Ind.  T.  493. 

An  instrument  as  follows:  "May  17, 
1865.  Deposited  with  me  by  David  Luther, 
eight  hundred  dollars  in  cash,  and  three  hun- 
dred dollars  in  Yorktown  bonds,  to  be  deliv- 
ered on  call.  A.  Crawford," — held  a  promis- 
sory note.  Luther  ▼.  Crawford,  116  IlL  App. 
851,  852. 

Necotiable  InstrvBiemt 

Negotiable  promissory  note,  see  Negoti- 
able Note. 

A  "promissory  note"  is  something  more 
than  a  mere  general  promise ;  it  is  a  negoti- 
able instrument  recognized  by  the  law  mer- 
chant as  property.  Manning  v.  Berdan,  132 
Fed.  382,  386. 

The  words  "promissory  note,"  In  Wil- 
son's Rev.  &  Ann.  St  1903,  |  8660,  providing 
that  days  of  grace  shall  be  allowed  for  the 
payment  of  a  "promissory  note,"  defined 
in  section  3698  aa  an  instrument  negotiable 


in  form  whereby  the  signer  promises  to  pay 
a  spedfled  sum  of  money,  include  a  note 
negotiable  in  form,  notwithstanding  the  fact 
that  it  is  rendered  nonnegotiable  because  of 
subsequent  provisions  therein.  Snlllns  t. 
Farmers'  Exchange  Bank,  87  Pac  857,  858^ 
17  Okl.  419,  10  L.  R.  A.  (N.  S.)  83a 

Payment  of  money  only; 

A  trade  check  readifig  as  follows:  "We 
promise  to  pay  bearer  one  dollar,  two  years 
after  demand,  in  merchandise.  [Signedl  Golf 
Lumber  Co.,  by  W.  H.  Vernon,"  and  indorsed 
by  the  letters  "A.  D.  M." — ^is  a  "promissory 
note"  payable  to  bearer  in  merchandise  with- 
in the  statute  against  forgery  of  notes,  sizioe 
under  Act  No.  228,  p.  345,  of  1908,  trade 
checks  redeemable  in  merchandise  are  pay- 
able on  demand  in  current  money.  State  v. 
White,  52  South.  238,  126  La.  119. 

CertllLeato  of  dopoait 

A  certificate  of  deposit  issued  by  a  bank, 
certifying  that  the  depositor  has  on  deposit 
in  the  bank  a  stated  sum  of  money,  subject 
to  his  order,  is  the  equivalent  of  a  "promis- 
sory note,"  payable  on  demand.  Lamar,  Tay- 
lor &  Riley  Drug  Co.  v.  First  Nat  Bank  of 
Albany,  56  S.  E.  486,  487,  127  Ga.  448  (cltii« 
Lynch  v.  Goldsmitli,  04  Ga.  42), 

As  ohoso  in  action 

See  Chose  in  Action. 

As  property 

See  Personal  Property;    Property. 

As  property  aotnally  rooeivod 

See  Property  Actually  Received. 

As  seenrity 

See  Security. 

TownsUp  wmxrmnt 

A  township  warrant  is  not  a  ''promis- 
sory note"  in  any  sense  of  the  word.  Mlt- 
chelltree  School  Tp.  of  Martin  County  v. 
Camahan,  84  N.  B.  520,  622,  42  Ind.  Appi 
478. 

PROMISSORY  REPRESENTATION 

"What  has  been  called  'promisaoiy  repre- 
sentations* looking  to  the  future  as  to  what 
the  vendee  can  do  with  the  property,  hov 
much  he  can  make  on  it,  and  in  thia  ease 
how  much  he  can  save  by  the  use  of  it,  are 
on  a  par  with  false  affirmations  and  opin- 
ions as  to  the  value  of  property,  and  do  not 
generally  constitute  legal  fraud.'*  WilUam- 
son  V.  Holt,  61  S.  E.  384,  386,  147  N.  C.  SV^ 
17  L.  R.  A.  (N.  S.)  240  (citing  and  adopting 
Gordon  v.  Parmelee,  2  Allen  [84  Mass.]  212; 
Long  V.  Woodman,  58  Me.  62;  B^ij.  Salct 
[7th  Ed.]  483  et  seq.). 

PROMISSORY  WARRANTY 

A  ''promissory  warranty**  has  reference 
to  something  to  be  done  or  omitted  In  the  fa- 
ture,  and  does  not  include  that  which  exists 
at  the  time,  or  relates  to  the  past,  and  it  mast 
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embody  an  agreement  to  do  or  not  to  do 
something  in  the  fotare;  hence  where  no 
additional  insurance  was  procured  after  a 
policy  was  Issued,  and  the  false  representa- 
tion or  statement,  if  any  was  made,  related 
to  conditions  existing  at  the  time,  it  did  not 
constitute  a  promissory  warranty.  Scottish 
Union  &  National  Ins.  Co.  ▼.  Wade  (Tex.) 
127  S,  W.  1186^  1189. 

Warranties  in  insurance  law  are  of  two 
kinds— -afSrmative  and  promissory.  -  Afflrma- 
tiye  warranties  consist  of  a  representation 
in  the  policy  of  a  fact  Promissory  warran- 
ties are  those  that  require  that  something 
shall  be  done  or  not  done  after  the  policy 
takes  effect  Rosenthal  Clothing  &  Dry 
Goods  Co.  v.  Scottish  Union  &  National  Ins. 
Co.,  46  S.  B.  1021,  55  W.  Va.  238. 

What  is  commonly  known  as  the  "iron- 
safe  clause,"  in  a  policy  of  fire  insurance,  re- 
quiring the  insured  to  "keep  a  set  of  books, 
which  shall  clearly  and  plainly  present  a 
complete  record  of  business  transacted,  in- 
cluding all  purchases,  sales  and  shipments, 
both  for  cash  and  credit,"  is  a  promissory 
warranty.  iBtna  Ins.  Co.  v.  Johnson,  56  S. 
E.  843,  644,  127  6a.  491,  9  L.  R.  A.  (N.  S.) 
667,  9  Ann.  Cas.  461  (citing  Southern  Fire 
Ins.  Co.  V.  Knight,  36  S.  B.  821,  111  Ga.  628, 
629,  52  Ia  R.  a.  70,  78  Am.  St.  Rep.  216; 
Scottish  Union  &  National  Ins.  Co.  v.  Stubbs, 
27  S.  E.  180,  98  Ga.  754). 

Where  a  clause  in  a  fire  insurance  policy 
provides  that  the  ^'assured  shall  keep  books 
of  account  correctly  detailing  purchases  or 
sales  of  stock,"  and  another  clause  in  effect 
provides  that  failure  to  observe  such  condi- 
tion shall  work  a  forfeiture  of  all  claims  un- 
der the  policy,  such  clause  requiring  the  as- 
sured to  keep  books  of  account  is  a  "promis- 
sory warranty*'  on  his  part  Where  a  clause 
in  a  policy  of  fire  insurance  provides  that 
the  insured  as  often  as  required  shall  pro- 
duce for  examination  all  books  of  account, 
bills,  invoices,  and  other  vouchers  or  certi- 
fied copies  thereof,  if  the  original  be  lost  at 
such  reasonable  place  as  may  be  designated 
by  the  insurance  company  or  its  representa- 
tive and  shall  permit  extracts  and  copies 
thereof  to  be  made,"  and  another  clause  in 
effect  provides  that  no  suit  or  action  on  the 
policy  for  the  recovery  of  any  claim  shall  be 
sustained  In  any  court  of  law  or  equity  until 
after  full  compliance  by  the  insured  with  the 
foregoing  requirement,  the  clause  requiring 
the  insured  to  produce  the  books  is  a  "prom- 
issory warranty"  on  his  part  and  a  condition 
precedent  to  his  right  of  recovery  on  the  pol- 
icy. Tucker  v.  Colonial  Fire  Ins.  Co,,  51  S. 
E.  86,  90,  58  W.  Va.  30. 

PROMOTE 

PROMOTER 

Oovpomtioa 

Persons  who  plan  ana  organize  a  corpo- 
ration are  ''promoters."    Hinkley  v.  Sac  Oil 


&  pipe  Line  Co.,  107  N.  W.  629,  631,  182 
Iowa,  396,  119  Am.  St  Rep.  564. 

A  ''promoter"  of  a  corporation  is  one  who 
brings  about  its  incorporation  and  organiza- 
tion, and  he  .is  its  agent  and  occupies  a  fidu- 
ciary relation  toward  it  Richlands  Oil  Co. 
V.  Morriss,  61  S.  E.  762,  764»  108  Va.  288. 

"Cook  on  the  Law  of  Stock  and  Stock- 
holders defines  a  'promoter'  to  be  a  'person 
who  brings  about  the  incorporation  and  or- 
ganization of  a  corporation.'  He  brings  to- 
gether the  persons  who  are  interested  in  the 
enterprise,  aids  in  procuring  subscriptions, 
generally  is  the  representative  of  parties  who 
wish  to  sell  property  to  the  corporation  or 
to  construct  its  works."  Hujbchlnson  v.  Simp- 
son, 87  N.  Y.  Supp.  369,  376,  92  App.  Div.  382. 

A  "promoter"  is  one  who  brings  together 
the  persons  who  are  to  become  interested  in 
the  enterprise,  aids  in  promoting  or  procur- 
ing the  subscriptions,  and  sets  in  motion  the 
machinery  -which  leads  to  the  formation  of 
the  corporation  itself.  See  v.  Heppenheimer, 
61  Ati.  843,  857,  69  N.  J.  Eq.  86  (quoting 
Cook,  Stock  &  Stockh.). 

A  "promoter"  is  a  person  who  brings 
about  the  incorporation  and  organization  of 
a  corporation  and  who  brings  together  the 
persons  who  become  interested  in  the  enter- 
prise and  who  aids  in  procuring  subscrip- 
tions and  sets  in  motion  the  machinery  which 
l^ads  to  the  formation  of  the  corporation. 
Cox  V.  National  Coal  &  Oil  Inv.  Co.,  56  S.  E. 
494,  500,  61  W.  Va.  291. 

A  "promoter"  has  been  defined  to  be  one 
who  brings  about  the  incorporation  and  or- 
ganization of  a  company;  who  brings  to- 
gether the  persons  who  become  interested  in 
the  enterprise;  who  aids  in  procuring  sub- 
scriptions, and  sets  In  motion  the  machin- 
ery which  leads  to  the  formation  of  the  cor- 
poration itself.  It  is  said  to  be  a  business, 
not  a  legal,  term.  A  "promoter"  is  in  the  sit- 
uation akin  to  that  of  agent  or  trustee  of 
the  company ;  and  his  dealings  with  it  must 
be  open  and  fair.  The  Telegraph  v.  Loet- 
scher,  101  N.  W.  773,  774,  127  Iowa,  383,  4 
Ann.  Cas.  667  (citing  2  Cook,  Stockh.  §  661). 

"The  term  'promoter*  is  a  term  not  of 
law  but  of  business.  A  promoter  is  one  who 
seeks  opportunities  for  making  advantageous 
purchases  and  profitable  investments  in  in- 
dustrial or  other  enterprises,  who  interests 
men  of  means  in  such  a  project,  when  found 
organizes  them  in  a  corporation  for  the  pur- 
pose of  'taking  over*  the  project,  and  attends 
upon  the  newly  formed  company  until  it  is 
fully  launched  in  business.  He  may  be  stock- 
holder, director,  oflScer,  or  none  of  these.  His 
services  begin  before  the  company  is  formed, 
and  ordinarily  are  not  concluded  until  some 
time  after  Its  formation."  Blgelow  v.  Old 
Dominion  Copper  Mining  ft  Smelting  Co.,  71 
AtL  153,  171,  172,  74  N.  J.  Eq.  457. 

The  rule  that  a  "promoter"  of  a  corpora- 
tion stands  in  a  fiduciary  relation  to  the  cor* 
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poratlon,  charged  with  the  duty  of  good  faith, 
as  in  cases  6t  other  trusts,  so  that  he  cannot 
lawfully  make  a  secret  profit  in  a  transaction 
with  the  corporation,  and  must  account  for 
such  profit  if  made,  Includes  one  who  under- 
takes to  form  a  corporation  and  to  procure 
for  it  the  rights,  instrumentalities,  and  capital 
by  which  it  is  to  carry  out  the  purposes  of  the 
incorporation,  and  to  establish  it  as  able  to 
do  its  business,  and  his  work  may  begin  long 
before  the  organization  of  the  corporation, 
and  may  continue  after  the  incorporation  by 
attracting  the  investment  of  capital  in  its  se- 
curities. Old  Dominion  Copper  Mining  & 
Smelting  Co.  v.  Blgelow,  89  N.  E.  Id3,  203 
Mass.  159,  40  L.  R.  A.  (N.  S.)  314. 

A  "promoter"  is  "a  person  who  takes 
such  preliminary  step^  in  the  formation  of 
a  corporation  as  to  bring  himself  into  a 
fiduciary  relation  thereto,  analogous  to  that 
of  trustee  and  cestui  que  trust"  A  pro- 
moter is  "a  person  who  brings  about  the  in- 
corporation and  organization  of  a  corpora- 
tion. He  brings  together  the  persons  who 
become  interested  in  the  enterprise,  aids  in 
procuring  subscriptions,  and  sets  In  motion 
the  machinery  which  leads  to  the  formation 
of  the  corporation  itself."  Where  there  was 
no  evidence  that  a  person  helped  organize  a 
corporation,  there  was  nothing  to  show  that 
he  was  a  "promoter."  South  Missouri  Pine 
Lumber  Co.  v.  Crommer,  101  S.  W.  22,  26, 
202  Mo.  604  (quoting  and  adopting  definition 
in  Cook,  Stock  &  Stockh  t  631). 

A  "promoter"  is  one  who  brings  together 
fhe  persons  who  become  interested  In  the  en- 
terprise, aids  in  procuring  subscriptions,  and 
sets  in  motion  the  machinery  which  leads  to 
the  formation  of  the  corporation  itself.  The 
term  involves  the  idea  of  exertion  for  the 
purpose  of  getting  up  and  starting  a  com- 
pany, and  also  the  idea  of  some  duty  towards 
the  company  imposed  by  or  arising  from  the 
position  which  the  so-called  promoter  as- 
sumes towards  it  It  is  a  term  of  business, 
and  not  of  law,  usefully  summing  up,  in  a 
single  word,  a  number  of  business  operations 
fiamiliar  to  the  commercial  world  by  which 
the  company  is  brought  into  existence..  The 
term  does  not  imply  that  the  promoters  are 
brought  Into  the  corporation  Itself,  nor  have 
promoters  necessarily  aught  to  do  with  the 
payment  in  of  the  capital  or  cash  of  the  cor- 
poration. Armstrong  v.  Sun  Printing  &  Pub- 
lishing Ass'h.  122  N.  Y.  Supp.  531,  533,  137 
App.  Div.  828. 

P&OMOTIOir 

The  term  "promotion"  is  defined  as  an 
advancement,  or  the  act  of  exalting  in  rank 
or  honor  (Webst  Diet.) ;  and  as  advance- 
ment to  a  higher  position,  grade,  class,  or 
rank ;  preferment  in  honor  or  dignity  (Stand- 
ard Diet).  Const,  art  5,  |  '9,  requires  pro- 
motions in  the  civil  service  to  be  made  ac- 
cording to  the  merits,  to  be  ascertained,  as 
far  as  Vracticabre,'by  competitive  esramlna- 


tlon ;  and'I^ws  i899,  p.  795,  c.  370,  passed  In 
pursuance  thereof,  provides  that  telegraph 
operators  in  the  city  of  New  York  eball  rank 
as  sergeants  of  police,  and  that  the  selection 
of  captains  shall  be  made  from  the  list  of 
sergeants.  Held,  that  the  designation  of  a 
patrolman  as  telegraph  operator  by  the  chief 
of  poHce,  intended  ta  be  permanent  was  a 
promotion,  and,  being  made  without  an  exam- 
ination, was  without  effect  People  ex  ret 
Campbell  v.  Partridge,  86  N.  Y.  Sopp.  858, 
854,  89  App.  Div.  497. 

A  "promotion"  is  an  advancement  to  a 
higher  position,  an  elevation,  a  preferment 
Const  1894,  art  5,  |  9,  providing  that  ap- 
pointments and  promotions  in  the  dvil  serv- 
ice of  the  state  and  the  civil  divisions  there- 
of shall  be  made  according  to  merit  and  fit- 
ness, to  be  ascertained  as  fiar  as  practicable 
by  competitive  examinations,  contemplates 
that  all  appointments  and  promotions  shall 
be  made  according  to  merit  and  fitness,  to  be 
ascertained  by  competitive  examinatioiDa,  un- 
less it  is  in  good  faith  found  that  it  is  im- 
practicable so  to  determine  the  relative  merit 
and  fitness  of  persons  for  a  particnlar  posi- 
tion, and  any  statute  or  rule  contrary  to  the 
provision  Is  void.  Hale  v.  WorsteU,  77  N.  E. 
1177-1179, 185  N.  Y.  247, 118  Am.  St  Bep.  885. 

Though  not  accompanied  by  any  change 
in  character  of  work,  an  increase  of  compen- 
sation of  a  clerk  in  the  bureau  of  assess- 
ments and  arrears  Is  a  '•promotion,"  within 
the  meaning  of  the  Cbnstltution  directinir 
that  civil  service  promotions  shall  be  made 
according  to  merit  and  fitness,  to  be  ascer- 
tained by  competitive  examinations.  In  re 
Drjer,  102  N.  Y.  Supp.  922,  928.  62  Ifisc. 
Rep.  612. 

An  increase,  from  $2,000  to  |2,400,  of  the 
annual  salary  of  an  assistant  engineer  to  the 
board  of  water  supply  of  New  York  City,  at- 
tempted to  be  made  by  such  board,  constitut- 
ed a  "promotion,"  in  violation  of  Civil  Serv- 
ice Law,  I  10;  it  appearing  that  the  board 
intended  a  promotion  from  one  grade  to  an- 
other, and  did  not  exercise  its  power  under 
I^ws  1905,  c.  724,  to  fix  his  compensation. 
People  ex  rel.  Holleran  v.  Creelman.  132  N. 
Y.  Supp.  170,  177,  148  App.  Div.  121. 

Const  art.  5,  t  9.  requires  appotntmeno 
and  promotions  in  tne  civil  service  to  lie 
made  according  to  merit  and  fitness  to  be  u* 
certalned  as  far  as  practicable  by  competitive 
examinations.  Civil  Service  Law,  Laws  1890, 
p.  795,  c.  870,  I  15,  requires  vacancies  In  po- 
sitions in  the  competitive  classes  to  be  filled 
as  far  as  practicable  by  •promotion,''  waA 
promotions  to  be  based  on  merit,  and  defines 
an  Increase  of  salary  as  a  "promotion."  New 
York  Charter,  |  290  (Laws  1897,  p.  99,  a  3T8V, 
as  amended  by  Laws  1901,  p.  122,  c  406.  re- 
quires the  police  commissioners  to  maintain 
a  central  office  bureau  of  detectives  and  to 
select  persons  to  perform  detective  duty  there- 
in from '  the  patrolmen  or  rouiidsneii,  and 
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provides  that  the  petsons  so  selected  shall 
be  known  as  "detectlire  sergeants'*  and  shall 
receive  the  same  pay  as  other  sergeants  of 
police.  Section  299  of  the  charter  (Laws 
1901,  p.  125,  c.  466)  limits  the  salary  of  a 
roundsman  to  $1,500  a  year  and  fixes  the  sal- 
ary of  a  detective  sergeant  at  $2,000.  Held, 
that  a  roundsman  appointed  to  the  central 
office  bureau  of  detectives  Is  promoted,  with- 
in the  meaning  of  the  constitutional  require- 
ment of  competitive  examinations,  and,  when 
appointed  after  the  classification  of  the  posi- 
tion of  detective  sergeant  in  the  competitive 
schedule  by  resolution  of  the  municipal  civil 
service  commission,  must  be  appointed  pur- 
suant to  a  dvll  service  examination.  People 
ex  rel.  Gllhooly  v.  McAdoo,  95  N.  T.  Supp. 
400,  402,  108  App.  Div.  1. 

PBOMOnOir  STOCK 

As  used  in  Act  March  6,  1909,  regulating 
the  issuance  by  mining  corporations  of  treas^ 
ury  and  promotion  stock,  and  requiring  the 
stamping  of  certificates  therefor,  the  words 
"treasury  stock"  mean  stock  set  aside  for  the 
actual  development  of  the  property,  while 
'^promotion  stock"  is  that  issueii  to  those  who 
may  originally  own  the  mining  ground  or 
valuable  rights  connected  therewith  in  con- 
sideration of  their  deeding  the  same  to  the 
mining  company,  or  such  stock  as  is  issued  to 
promoters  for  Incorporating  the  company. 
State  ex  rel.  Moore  v.  Manhattan  Verde  Co., 
109  Pac.  442,  448,  32  Nev.  474. 

PROMPT 

By  usage  of  the  Boston  grain  trade,  the 
phrase  **to  be  shipped  prompt"  means  to  be 
shipped  within  10  days.  Soper  v.  Tyler,  58 
AU.  699,  700,  77  Conn.  104, 

A  policy  of  insurance  on  a  canal  boat 
provided  that,  '*in  case  of  any  loss  or  mis- 
fortune" to  the  vessel,  ''prompt  notice  of  the 
disaster"  should  be  given  to  the  insurer,  and 
that  a  failure  to  give  such  notice  should  re- 
lieve it  from  any  liability  therefor.  Held, 
that  notice  given  nearly  a  month  after  the 
boat  sank  was  not  "prompt"  within  such  re- 
quirement and  avoided  the  policy ;  no  reason 
appearing  why  the  owner  could  not  have  giv- 
en such  notice  at  once.  Whalen  v.  Western 
Assur.  Co.  of  Toronto,  185  Fed.  490,  492,  107 
C.  C.  A.  590. 

PKOMPTIiT 

The  requirement  in  a  surety  bond  that 
notice  of  default  or  loss  should  be  given  the 
surety  "promptly  and  immediately"  means 
only  that  it  shall  be  given  within  a  reason- 
able time  after  default  Badgalupl  v.  Phoe- 
nix Bldg.  &  Const.  Co.,  112  Pac.  892,  895,  14 
Cal.  App.  632. 

The  words  "promptly  and  without  de- 
lay," used  to  define  a  carrier's  duty  with  ref- 
erence to  the  transportation  of  goods,  mean 
'^Ifth  reasonable  promptness,  and  without 
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unreasonable  delay.'*    BurlisgiUtae  ▼.  Aalams 
Exp.  Co.,  171  Fed.  902,  904. 

Under  a  contract  to  ship  •'promptly," 
the  word  "promptly"  means  nothing  more 
nor  less  than  reasonable  time;  the  term  be- 
ing a  relative  one,  and  its  meaning  depend- 
ent upon  the  circumstances.  McCleskey  & 
Whitman  v.  Howell  Cotton  Co.,  42  South.  67, 
70,  147  Ala.  573. 

Where  a  contract  for  the  sale  of  land 
and  a  prior  agreement  to  refund  the  month- 
ly installments  paid  in  case  the  purchaser 
became  dissatisfied  at  the  end  of  six  months 
were  a  part  of  the  same  transaction,  pay- 
ments made  by  him  within  the  60  days  al- 
lowed by  the  contract  of  sale  were  "prompt- 
ly" made  as  required  by  a  condition  of  the 
agreement  to  refund.  livieratos  v.  Common- 
wealth Security  Co.,  106  Pac.  1125,  1126,  57 
Wash.  376. 

As  assignment,  dated  November  11,  1909, 
of  sufficient  money  due  the  assignor  to  dis- 
charge a  loan  made  that  day  by  the  assignee 
to  the  assignor,  if  the  loan  should 'not  be 
"promptly"  repaid,  entitled  the  assignee  to 
the  amount  assigned,  as  against  the  assign- 
or's administratrix,  where  the  debt  remained 
unpaid  July  22,  1911.  Just's  Adm'x  v.  Wood- 
man, 144  S.  W.  379,  380,  147  Ky.  493. 

Where  by  plaintiff's  contract  it  was  to 
"promptly"  forward  information  to  defend- 
ant, its  prayer,  merely  requiring  it  to  be 
found  that  its  information  was  "regularly" 
forwarded,  was  defective;  "regularly"  being 
generally  understood  as  meaning  merely  in 
compliance  with  some  prescribed  or  adopted 
rule  or  order,  without  regard  to  the  idea  of 
absence  of  unnecessary  delay  embodied  in 
"promptly."  F.  W.  Dodge  Co.  v.  H.  A. 
Hughes  Co.,  72  Atl.  1036,  1039,  110  Md.  374. 

Act  June  7,  1901,  §  1  (P.  L.  614),  relating 
to  street  railroads,  requires  that  the  con- 
sent of  the  local  authorities  for  the  right  to 
occupy  the  street  shall  be  "promptly"  applied 
for  and  shall  have  been  obtained  within  two 
years  from  the  date  of  the  charter.  Held, 
that  the  limit  of  time  permissible  under'  the 
word  "promptly"  could  not  be  exactly  de- 
termined. Prima  facie  any  application  long 
enough  beforehand  to  afford  opportunity  to 
the  municipality  to  consider  and  act  upon 
it  within  two  years  would  comply  with  the 
statute.  But,  on  the  other  hand,  the  intent 
of  the  statute  is  to  hurry  the  work,  "and  the 
courts  are  at  liberty  at  all  times  to  inquire 
into  the  delay  for  the  purpose  of  ascertain- 
ing whether  the  intention  Is  ^o  make  an  ef- 
fort in  good  faith  to  get  consent,  or  merely 
to  shut  out  rival  competitors  as  long  as  pos- 
sible." Nantleoke  Suburban  St.  Ry.  Co.  v. 
People's  St.  R.  Co.  of  Nantleoke  &  Newport^ 
61  Ati.  997,  998,  212  Pa.  395. 

The  word  "promptly,"  as  used  in  an  of- 
fer which  states  that  it  Is  subject  to  "prompt" 
acceptance  by  wire,  means  more  expedition 
than  .reasonable-  .tiioe.     Where   defendants 
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wired  plaintiff  an  offer  for  a  car  load  of 
eggs,  subject  to  "prompt"  acceptance  by  wire, 
plaintiff  did  not  have  a  "reasonable"  time  in 
which  to  accept,  and  defendants  were  not 
bound  by  an  acceptance  wired  after  2  o*clock 
p.  m.  and  received  by  defendants  at  3:30; 
the  defendant's  telegram  having  been  de- 
livered at  plaintiff's  office  at  10  o'clock  a.  m., 
though  he  did  not  receive  it  until  11:30,  and 
wrote  his  acceptance  about  12  o'clock;  the 
further  delay  in  the  transmission  of  the  ac- 
ceptance being  caused  by  the  operator's  ab- 
sence from  the  office  from  about  12  o'clock 
until  after  1  o'clock,  about  which  time  plain- 
tiff went  to  dinner,  after  which  he  filed  the 
telegram.  Brewer  v.  Lepman  &  Heggie,  106 
S.  W.  1107,  1108,  127  Mo.  App.  693. 

PKOMPTNES8 

In  an  action  against  a  carrier  for  dam- 
ages arising  from  delay  in  the  transportation 
of  a  shipment,  the  word  "promptness,"  in  an 
instruction  "that  it  is  the  duty  of  a  common 
carrier  to  exercise  ordinary  diligence  to 
transport  and  deliver  with  promptness  goods 
and  freight  delivered  to  it  for-  transportation 
for  hire,"  required  only  the  exercise  of  ordi- 
nary diligence  to  transport  and  deliver  the 
shipment;  a  degree  of  care  which  Is  proper 
to  require  at  the  bands  of  the  carrier.  Hous- 
ton &  T.  O.  B.  CJo.  V.  Foster  (Tex.)  86  S.  W. 
44. 

PROMULGATE 

In  Act  Ck>ng.  March  3,  1905,  c  1496,  |  3, 
iSS  Stat  1266,  requiring  the  Seci-etary  of 
Agriculture  to  *'make"  and  "promulgate" 
rules  governing  the  inspection,  delivery,  and 
shipment  of  cattle  from  a  quarantined  state 
into  any  other  state,  and  section  1  requiring 
publication  of  notice  of  quarantine  and  the 
giving  of  notice  to  the  proper  officers  of  car- 
riers doing  business  in  any  quarantined  state, 
the  words  "make"  and  "promulgate"  are  not 
synonymous,  and  the  duty  to  "make"  rules 
was  sufficiently  accomplished  by  writing  them 
and  signing  them  officially,  but  to  "promul- 
gate" them  required  the  giving  notice  thereof 
to  the  officers  of  carriers,  etc.,  and  their  pub- 
lication in  the  selected  newspapers  within 
the  affected  district.  United  States  v.  Louls- 
viUe  &  N.  R.  Co.,  165  Fed.  936,  939. 

PROOF 

See  Additional  Proof ;  Affirmative  Proof ; 

Burden  of  Proof;    (inclusive  Proof; 

Failure  of  Proof;   On  the  Like  Proof; 

Satisfactory  Proof;   Strict  Prool 
Indubitable  proof,  see  Indubitable. 
Other  proof,  see  Other. 

What  circumstances  will  amount  to 
^'proof"  cannot  be  a  matter  of  general  defini- 
tion; the  legal  test  being  the  sufficiency  of 
the  evidence  to  satisfy  the  understanding 
and  conscience  of  the  Jury.    Clarke  v.  Koep- 


pel,  104  N.  T.  Supp.  66,  67,  119  Appi  Div. 
458  (qaoting  StarUe,  Br.  pi  866). 

"Proof,"  when  used  in  a  statute,  means 
evidence  which  is  competent  under  the  gen- 
eral rules  of  evidence,  so  that  under  a  stat- 
ute forbidding  the  issuance  of  a  capias  ad 
respondendum  in  tort  actions,  unless  the 
proof  establishes  special  cause  for  holding  de- 
fendant to  bail,  hearsay  evidence  embodied 
in  an  affidavit  could  not  be  considered.  Huf- 
ty  V.  Wilson,  74  Att  137,  138,  78  N.  J.  Law, 
241. 

An  unverified  petition  is  not  proof  with- 
in Code  Civ.  Proc.  {  2091,  providing  that  a 
writ  of  prohibition  may  be  granted  "on  an 
affidavit  or  other  written  proof,  showing  a 
proper  case  therefor."  In  re  Fenton,  109  N. 
Y.  Supp.  321,  322,  58  Misc.  Bep.  303. 

A  petition  in  an  action  on  a  fire  policy 
stipulating  that  the  amount  of  the  loss  shall 
be  due  60  days  after  ascertainment  thereot 
which  alleges  that  the  property  was  destroy- 
ed by  fire  on  April  28th,  that  on  May  20th 
plaintiff  gave  defendant  notice  and  proof  of 
the  fire  and  loss  and  demanded  payment,  suf- 
ficiently shows,  after  verdict,  ascertainment 
of  the  loss  60  days  before  the  institution  of 
the  suit,  which  was  instituted  more  than  60 
days  after  May  20th,  the  word  "proor*  mean- 
ing the  degree  of  evidence  which  convinces 
the  mind  of  any  truth  or  fact  and  produces 
belief.  Wicecarver  v.  Mercantile  Town  Mqt 
Ins.  Co.,  117  S.  W.  698,  702, 187  Mo.  App.  247. 

Under  a  statute  providing  that  wills 
shall  be  proved  by  oaths  or  affirmations  of 
two  or  more  competent  witnesses,  no  sub- 
scribing witnesses  were  necessary;  "proor 
of  the  testator's  signature  by  witnesses  ac- 
quainted with  his  handwriting  being  suffi- 
cient. But  under  a  statute  providing  that 
no  property  shall  be  bequeathed  to  any  per- 
son in  trust  for  religious  or  diaritable  use 
except  by  deed  or  will  attested  by  two  cred- 
ible witnesses,  an  attesting  witness  must  be 
a  subscribing  witness.  In  re  Pazon'a  Estate, 
70  AU.  280,  282,  221  Pa.  96. 

Code  Civ.  Proc.  |  2620,  providing  that 
if  all  the  subscribing  witnesses  to  a  written 
will  are  dead,  the  will  may  be  established 
upon  proof  of  the  handwriting  of  testator 
and  all  the  subscribing  witnesses  and  also 
of  such  other  drcumstances  as  would  be  suf- 
ficient to  prove  the  will  upon  the  trial  of  an 
action,  uses  the  word  "proor*  in  the  ordinary 
legal  meaning,  and  hence  does  not  require 
direct  evidence  as  to  the  fact  itself,  but  al- 
lows the  establishment  of  the  fact  by  infer- 
ence or  legal  presumptions  from  other  estab- 
lished facts.  In  re  Abel's  Will,  121  N.  T. 
Supp.  452,  454,  136  App.  Div.  78& 

The  "proof  of  majority,  or  consent  of 
parents  or  tutor  in  case  of  minorityi  re- 
quired by  Civ.  Code,  arts.  97,  98,  to  be  fnr- 
nished  by  one  demanding  permission  to  mar- 
ry, does  not  mean  competent  and  legal  eti- 
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dence  or  testimony  conforming  to  the  fanda- 
mental  rules  of  proof,  one  of  which  excludes 
hearsay  testimony.  It  is  not  the  duty  of  the 
clerk  to  administer  an  oath  in  every  case  to 
parties  applying  for  a  license,  or  require 
them  to  produce  a  written  act  of  consent 
signed  by  the  parents  or  tutor.  It  depends 
on  circumstances,  and  appearance  as  to  age 
might  Justify  him  in  acting  thereon.  When 
a  clerk  of  court  does  not  know  and  has  never 
seen  the  Intended  wife,  and  there  is  nothing 
in  the  particular  case  calculated  to  arouse 
his  suspicions  as  to  her  being  a  minor,  he  is 
not  guilty  of  negllgenoe  and  failure  of  official 
duty,  and  liable  in  damages,  for  granting  a 
license,  relying  upon  the  truthfulness  of 
statements  made  to  him  by  the  intended  hus 
band  and  the  friend  accompanying  him,  who 
signed  as  surety  on  the  bond,  required  to  be 
given  under  article  101,  that  the  parties  were 
of  age,  and  everything  was  right  Bamidge 
V.  Kilpatrlck,  35  South.  757,  758,  111  La.  587. 

Under  Ck>nst  |  106,  declaring  that,  with 
certain  exceptions,  no  special,  private,  or 
local  law  shaU  be  passed  unless  notice  of 
intention  to  apply  therefor  shall  have  been 
published,  which  notice  shall  state  the  sub- 
stance of  the  proi)osed  law,  and  that  proof  by 
affidavit  that  notice  has  been  given  shall  be 
exhibited  to  each  house  of  the  Legislature, 
the  journals  of  which  must  affirmatively 
show  that  the  bill  has  passed  in  accordance 
with  this  provision,  a  mere  affidavit  of  the 
publisher  of  a  newspaper  that  a  notice  con- 
taining the  substance  of  a  local  act  was  pub- 
lished in  his  paper,  but  not  setting  forth  the 
contents  of  the  notice,  stated  only  a  conclu- 
sion of  the  affiant  that  the  notice  contained 
the  substance  of  the  proposed  law,  and  was 
not  sufficient  proof  on  that  point  The  word 
''proof,"  when  used  in  a  legislative  enact- 
ment, means  competent  and  legal  evidence 
or  testimony  that  conforms  to  the  rules  of 
evidence,  one  of  which  excludes  hearsay  evi- 
dence, however  trustworthy  the  informant, 
or  however  implicit  may  be  the  deponent's 
belief  in  the  truth  of  what  he  has  heard. 
State  ex  rel.  Frederick  v.  Brodie,  41  South. 
180,  181,  148  Ala.  881  (citing  Inglis  v. 
Schreiner,  32  Atl.  181,  58  N.  J.  Law,  120). 

E^ideAce  distiaKvialied 

"Proof  is  the  legal  effect  of  evidence. 
United  States  V.  Lee  Huen,  118  Fed.  442,  456. 

"Proof*  is  the  eifect  of  evidence,  rather 
than  the  medium  by  which  a  fact  Is  estab- 
lished. Lone  Star  Brewing  Co.  v.  Willie,  114 
S.  W.  186,  192,  52  Tex.  Civ.  App.  550. 

"Technically  there  is  a  difference  be- 
tween 'evidence*  and  'proof.*  Evidence  tends 
to  establish  or  disprove  an  alleged  matter  of 
fact  in  issue.  Proof  is  an  effect  of  evidence, 
while  evidence  Is  merely  the  means  of  mak- 
ing proof.  A  fact  is  not  proved  until  it  is 
established.**  Oliveros  v.  State,  47  S.  £.  627, 
629, 120  Ga.  287, 1  Ann.  Cas.  114. 


Rem.  ft  Bal.  Code,  |  2816,  provides  that 
no  order  of  dismissal  on  the  grounds  of  vari- 
ance between  the  Information  and  the  proof 
shall  bar  another  prosecution  for  the  same 
offense.  Held,  that  while  the  words  "proof** 
and  "evidence"  were  not  synonymous,  evi- 
dence being  the  medium  through  which  proof 
Is  established  and  proof  the  effect  of  evidence 
rather  than  the  evidence  itself,  the  word 
"proof*  as  used  in  the  statute  was  loosely 
used  in  the  sense  of  evidence;  and  hence  It 
was  not  essential  to  the  application  of  the 
section  that  evidence  should  have  been  actu- 
ally introduced  at  the  trial  and  a  variance 
so  established  In  order  that  a  dismissal  be- 
cause of  variance  should  be  relieved  of  its 
effect  as  former  Jeopardy.  State  T.  Poole, 
116  Pac.  468.  469,  64  Wash.  47. 

As  Botiee 

An  Insurance  policy  provided  that  im- 
mediate notice  must  be  given  of  any  accident 
and  Injury  for  which  a  claim  is  to  be  made, 
with  full  particulars  thereof,  and  other  af- 
firmative proof  of  death,  or  loss  of  limb  or 
of  sight,  or  of  duration  of  disability,  must 
also  be  furnished  within  two  months  from 
time  of  death  or  loss  of  limb,**  etc  Held^ 
that  a  complaint  alleging  no  notice  of  the  ac- 
cident until  Immediately  after  death  was  suf- 
ficient, since  it  must  be  conceded  that  "proof 
of  the  death  and  the  causes  thereof  Include 
notice  of  the  death  and  the  causes  thereof. 
Fidelity  &  Casualty  Co.  v.  Brown,  69  8.  W. 
915,  918,  4  Ind.  T.  397.. 

PROOF  BETONB  A  REASOITABLE 
DOUBT 

See  Reasonable  Doubt 

PROOF   BT  A  PREPONDERAKCE    OF 
EVIDENCE 

See  Preponderance. 

PROOF  OF  CLAIM 

A  "proof  of  claim"  Is  defined  by  the 
bankruptcy  act  as  "a  statement  under  oath 
in  writing  signed  by  a  creditor.**  It  is  an 
afiirmative  personal  paper  writing  made  by 
the  creditor  as  distinguished  from  any  ad- 
mission of  the  bankrupt  or  secondary  evi- 
dence from  other  sources.  In  re  Strobel,  163> 
Fed.  787. 

Bankr.  Act  July  1,  1898,  a  541,  |  63, 
subd.  "a**  (30  Stat.  562),  provides  that  debts 
founded  on  an  Implied  contract  may  be 
proved  and  allowed,  and  subdivision  **b**  de- 
clares that  unliquidated  claims  may,  pur- 
suant to  application  to  the  court,  be  liquidat- 
ed in  such  manner  as  it  shall  direct,  and 
may  thereafter  be  proved  and  allowed 
against  the  bankrupt's  estate.  Section  57, 
subd.  "a*'  (30  Stat.  560),  declares  that  proof 
of  claims  shall  consist  of  a  statement  under 
oath,  in  writing  signed  by  a  creditor  setting 
forth  the  claim,  the  consideration,  and  that 
the  sum  is  Justly  owing  from  the  bankrupt 
to   the   creditor.     Subdivision  ^^c"   declares 
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that  clatms,  after  being  proved,  may»  for  the 
piirrK)se  of  allowance,  be  filed  by  the  claim- 
ants, and  subdivision  "d"  that  proved  claims 
shall  be  allowed  on  presentations  to  the 
court,  unless  objection  is  made.  Subdivision 
'T'  makes  the  determination  of  objections 
dependent  on  the  convenience  of  the  court 
and  the  best  interests  of  the  estate  and  the 
claimants,  and  subdivision  "n''  (30  Stat.  561) 
declares  that  claims  shall  not  be  proved  sub- 
sequent to  one  year  after  the  adjudication, 
or  if  they  are  liquidated  by  litigation,  and 
the  final  judgment  therein  is  rendered  within 
30  days  before  or  after  the  expiration  of 
such  time,  then  within  60  days  after  the  ren- 
dition of  such  judgment.  Held,  that  the 
"proofs  and  the  ''allowance*'  of  claims  are 
separate  and  distinct  steps,  and  that  where  a 
written  statement  of  claim,  duly  verified,  is 
filed  with  the  referee  within  the  year,  such 
filing  is  sufficient  to  take  the  claim  out  of  the 
statutory  limitation,  and  it  may  be  allowed, 
or  liquidated  and  allowed  thereafter.  In 
re  J.  M.  Mertens  &  Co.,  147  Fed.  177,  180,  77 
C.  C.  A.  473. 

PROOF  OF  LOSS 

A  clause  in  an  Insurance  policy  reqjiiring 
Insured  to  make  within  60  days  after  the  fire 
a  complete  inventory,  etc.,  is  commonly  called 
the  "proof  of  loss."  Greenwich  Ins.  Co.  v. 
State,  84  S.  W.  1025,  1028,  74  Ark.  72. 

PBOOF  SPIRIT 

"  Troof  spirit,'  or,  as  it  Is  commonly 
called  'hundred-proof  liquor,  the  United 
States  government's  basis  for  revenue  tax, 
is  defined  by  the  Standard  Dictionary  to  be 
an  'alcoholic  liquor  that  contains  half  its 
volume  of  alcohol.*  Very  little  whisky  is 
hundred  proof.  Most  of  it,  especially  the 
cheaper  grades,  runs  from  seventy,  and  even 
lower,  to  ninety  proof;  that  is  to  say,  con- 
tains 35  to  45  per  cent,  alcohol.  Commercial 
alcohol  Itself  is  only  188  proof.  Beers  and 
wines  usually  contain  only  4  to  10  per  cent, 
of  alcohol."  Mason  v.  State,  5S  S.  E.  139, 
140,  1  Qa.  App.  534. 

PROPELLED 

In  a  claim  for  a  patent  of  an  apparatus 
for  reproducing  sound  consisting  of  a  stylus 
shaped  for  engagement  with  a  record  and 
free  to  be  vibrated  and  propelled  by  said 
record,  the  term  "propelled"  is  the  equivalent 
of  "progressively  fed."  Victor  Talking  Mach. 
Co.  V.  Duplex  Phonograph  Co.,  177  Fed.  248. 
24d,  255. 

PROPENSITY 

Vicious  propensity,  sec  Vicious. 

PROPER 

See  As  She  Thinks  Proper;  Necessary 
and  Proper;  Pay  Proper;  Bight  and 
Proper.. 


The  word  '^proper"  means  fit,  suitable, 
and  appropriate.  KirchofT  v.  Hohnsbehn 
Creamery  Supply  Go.,  123  N.  W.  210,  212,  14S 
Iowa,  508;  Miller  v.  Cedar  Rapids  Sash  & 
Door  Co.,  134  N.  W.  411, 153  Iowa,  735. 

The  word  "proper'*  Is  necessarily  a  rela- 
tive term,  but  may  be  definite  and  specific 
when  used  in  connection  with  a  definite  sub- 
ject-matter. State  V.  Louisville  &  N.  R.  Col, 
96  N.  E.  340,  343,  177  Ind.  553. 

PBOPER  ACCOMMODATIOH 

It  is  the  duty  of  a  carrier  of  paasengers 
to  provide  fit  and  suitable  accommodations 
for  all  the  passengers  that  it  receives  and 
attempts  to  transport,  and  "proper  accom- 
modations" means  seats  such  as  are  usually 
provided  and^in  use  in  a  vehicle  intended  for 
the  transportation  of  passengers.  Lane  v. 
Choctaw,  O.  &  O.  R.  Co.,  91  Paa  883-886^  19 
OkL  824. 

PKOPER  ACTION 

In  Laws  1890,  p.  407,  c.  245,  authorizing 
the  trustees  of  a  county  asylum  •*to  com- 
mence and  prosecute  in  the  name  of  the 
county  any  'proper  action*  or  actions  to  col- 
lect any  claim  to  the  county  in  connection 
with  the  affairs  of  the  asylum,"  refers  to  an 
ordinary  action  under  the  Code.  Richardson 
V.  Stuesser,  103  N.  W.  261,  263,  125  Wis. 
66,  69  L.  R.  A.  829,  4  Ann.  Cas.  784. 


PROPER  AND  IiAWFUIi  AUTHORITr 

The  expression  "proper  and  lawful  au- 
thority,'* in  a  contract  provided  that  a  line 
dividing  certain  properties  should  remain  sta- 
tionary until  decided  by  inroper  and  lawfol 
authority,  could  only  refer  to  a  court  of  law 
in  the  absence  of  any  express  designation  of 
any  other  tribunal.  Bishop  ▼.  Babcock,  22  Vt 
295,  299. 

PROPER  AND  LEGAL  EXPENSES 

Under  a  statute  (St  1864,  p.  402)  proTid- 
ing  that  the  trustees  of  any  corporation  form- 
ed under  the  laws  of  California  shall  have 
power  to  levy  and  collect,  for  the  purpose  of 
paying  the  "proper  and  l^al  expenses'"  of 
such  corporation,  assessments  on  the  capital 
stock,  etc,  it  was  held  that  the  debts  of  a 
corporation  incurred  in  the  transaction  of  its 
legitimate  business  are  induded  among  its 
"proper  and  legal  expenses."  Sullivan  v. 
Triunfo  Gold  &  SUver  Min.  Co.,  29  Cat  585^ 
588. 

PROPER  AND  NECESSART 

Ky.  St.  {  567,  provides  that  no  corpora- 
tion shall  hold  or  own  rear  estate  not  proper 
and  necessary  for  its  legitimate  business  tot 
more  than  live  years  under  penalty  of  escheat 
Held  that,  if  a  corporation  acquires  land 
"proper  and  necessary"  when  acquired  or 
at  any  time  within  five  years  after,  its  fu- 
ture use  and  availability  may  be  considered 
in  determining  whether  the  quantity  acquired 
and  the  time  ol  bringini^  it  into  actual  use 
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make  it  proper  and  necessary  for  carrying  on 
the  legitimate  business  of  the  corporation, 
and  it  is  not  necessary  to  the  validity  of  the 
lioldlng  that  the  land  be  immediately  "used'' 
by  the  corporation.  Commonwealth  ▼.  Louis- 
ville Property  Co.,  132  S.  W.  413,  414,  139 
Ky.  680. 


The  term  "proper  bolt  shifters,*'  as  used 
in  Laws  1903,  p.  40,  c.  37,  §  1,  providing  that 
any  corporation,  operating  a  factory  or  mill, 
shall  provide  "proper  belt  shifters,"  or  other 
mechanical  contrivances  for  throwing  on  or 
off  belts  on  pulleys,  does  not  merely  mean 
belt  shifters  in  proper  or  necessary  places, 
but  rather  sufficient  belt  shifters  or  other 
mechanical  contrivances  to  effect  the  throw- 
ing on  or  ofT  of  belts  on  pulleys.  There  is 
no  classification  of  pulleys  or  places  as  to 
the  matter  of  necessity  or  practicability,  and 
it  was  the  manifest  theory  of  the  lawmakers 
that,  when  belts  have  been  placed  upon  any 
pulleys  for  the  purpose  of  operating  machin- 
ery, the  necessity  for  removing  and  replacing 
them  will  at  some  time  arise,  and  that,  in 
order  to  guard  against  danger  from  an  at- 
tempt to  shift  them  while  in  operation,  some 
effective  contrivance  must  be  maintained  for 
that  purpose.  Whelan  v.  Washington  Lum- 
ber Co.,  83  Pac.  98,  99,  41  Wash.  153,  111  Am. 
St  Rep.  1006. 

raOPER  BUItlAIf 

The  determination  as  to  how  a  corpse 
shall  be  dressed  for  burial  and  the  quality 
of  the  coffin  and  the  box  in  which  it  is  to  be 
placed,  as  well  as  the  depth  of  the  grave,  are 
matters  for  those  who  have  the  burial  in 
charge,  so  that  what  is  a  "decent,"  **proper," 
or  "respectable"  burial  will  vary  with  the 
financial  or  social  standing  of  the  deceased 
and  his  relatives,  the  customs  of  the  com- 
munity, and  the  rules  of  religious,  social,  and 
political  organizations  to  which  he  may  have 
belonged.  Seaton  v.  Commonwealth,  149  S. 
W.  871,  872,  149  Ky.  498,  42  L.  R.  A.  (N.  S.) 
211. 

MtOPEROABS 

"Proper  care,"  the  failure  to  ezerdse 
which  constitutes  negligence,  is  that  degree  of 
care  which  a  prudent  man  should  use  under 
like  circumstances  and  charged  with  like  duty. 
Ramsbottom  v.  Atlantic  Coast  Line  R.  Co., 
50  S.  B.  448,  449,  138  N.  0.  88. 

In  a  suit  for  injury  to  a  passenger,  a 
charge  to  find  for  defendant  if  it  had  exer- 
cised "proper  care*'  to  keep  the  appliances 
in  reasonably  good  repair  and  condition  do€S 
not  Impose  too  hi^h  a  degree  of  care  upon 
defendant  Missouri,  K.  &  T.  R.  Co.  of  Texas 
V.  Flood,  79  S.  W.  1106,  1108,  35  Tex.  Civ. 
App.  197. 

In  an  action  against  a  railroad  for  In- 
juries to  a  passenger,  where  the  court  had 
proptf  ly  defined  in  its  charge  the  degree  of 


care  required  of  the  railroad  aa  tiiat  high 
degree  of  care  which  would  be  exercised  by 
very  cautious,  competent,  and  prudent  per- 
sons under  the  circumstances,  a  subsequent 
charge  to  find  for  defendant  if  it  had  exer- 
cised **proper  care"  to  keep  its  appliances  in 
good  repair  and  its  servants  exercised  "prop- 
er care"  in  handling  its  engine  was  not 
prejudicially  erroneous  to  defendant  in  fail- 
ing to  define  what  would  constitute  proper 
care.  St.  Louis  Southwestern  R.  Co.  of*  Tex- 
as v.  Parks,  90  S.  W.  343,  346,  40  Tex.  Civ. 
App.  480. 

PROPER  CA8B 

In  determining  that  certain  rights  might 
be  enforced  in  a  "proper"  case,  the  court 
defined  the  word  **proper"  as  a  case  over 
which  the  court  had  Jurisdiction.  Lariabee 
V.  DoUey,  175  Fed.  865,  886. 

To  constitute  due  "process  of  law'*  with- 
in the  federal  Constitution  and  a  "proper 
case"  within  Code  Civ.  Proc.  |  854,  providing 
for  the  issuance  of  a  subpoena  duces  tecum 
"in  a  proper  case,"  it  must  appear  that  the 
books  and  papers  sought  for  have  some  ma- 
teriality or  relevancy  to  the  matter  under 
consideration,  since  no  inquisitorial  officer 
should  be  permitted,  of  his  own  volition,  and 
arbitrarily,  to  compel  a  person  to  produce 
books  and  papers  of  a  private  and  confiden- 
tial character.  In  re  Foster,  124  N.  Y.  Supp. 
667,  675,  139  App.  Div.  769. 

Code  Civ.  Proc.  {  269,  providing  that  the 
official  reporter  must,  if  directed  by  the 
court,  or  requested  by  either  party,  within 
such  reasonable  time  after  the  trial  of  a  case 
as  the  court  may  designate,  transcribe,  in 
longhand  or  by  typewriter,  the  testimony 
taken  on  the  trial,  or  such  portions  thereof 
as  may  be  requested,  and  when  directed  by 
the  court  file  the  same  with  the  clerk,  duly 
certified,  contemplates  that  in  a  proper  case 
the  trial  court,  when  called  upon,  will  desig- 
nate the  "reasonable  time"  within  which  the 
phonographic  reporter  shall  file  the  tran- 
scription of  his  notes.  A  "proper  case"  is 
one  where  it  has  become  the  duty  of  the 
phonographic  reporter  to  make  the  transcrip- 
tion and  where,  for  the  orderly  and  expedi- 
tious procedure  of  the  case,  the  court  is  ap- 
pealed to  to  designate  the  time  within  which 
the  phonographic  reporter  shall  perform  his 
duty.  If  the  case  be  one  where  the  short- 
hand reporter  is  not  called  upon  to  make  a 
transcript,  it  is  not  one  which  calls  for  a 
declaration  of  time  upon  the  part  of  the 
court  Richards  V.  Superior  Court  of  City 
and  County  of  San  Francisco,  78  Pac.  244, 
145  Cal.  3a 

PROPER  CASH  ITEM 

"Proper  cash  items"  in  a  cashier's  ac- 
counts ordinarily  include  not  only  money  on 
hand,  but  everything  for  which  he  has  paid 
out  the  association's  cash  during  a  particular 
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day  or  business  period.     United  States  t. 
Young,  128  Fed.  Ill,  114. 

PBOPEB  CAUSE 

See  On  Proper  Cause  Shown. 

PBOPEB  CIiEBK 

The  term  "proper  clerK,"  as  used  in  Code 
1860,  c.  121,  t  7,  providing  that  where  the 
acknowledgment  of  the  conveyance  of  a  mar- 
ried woman  "shall  have  been  delivered  to  the 
proper  clerk  and  admitted  to  record,  as  to 
the  husband  as  well  as  the  wife,  such  writing 
shall  operate  to  convey  from  the  wife  her 
right  of  dower,"  means  any  derk  who  has  the 
right  and  whose  duty  it  is  to  record  the  deed 
when  delivered  to  him  for  that  purpose. 
Tarrant  v.  Core,  56  S.  E.  228,  230,  106  Va. 
161.- 

PBOPEB  CONDITION 

In  a  railway  servant's  action  for  injuries, 
wherein  the  court  instructed  that  if  the  jury 
believed  that,  had  the  braking  apparatus  of 
the  car  been  in  proper  condition,  plaintiff 
could  have  set  the  brake  and  avoided  the  in- 
Jury,  and  that  in  permitting  such  apparatus 
to  become  or  to  remain  in  the  condition  in 
which  the  Jury  should  find  the  same  to  have 
been,  etc,  defendant  was  guilty  of  negligence, 
etc.,  the  error,  if  any,  in  using  the  expression 
"proper  condition,"  thereby  leaving  the  Jury 
to  determine  what  was  the  proper  condition, 
was  cured  by  a  following  paragraph  of  the 
charge  defining  "proper  condition"  as  such 
condition  that  It  was  able  to  perform  its  ordi*- 
nary  functions  of  setting  the  brake  when 
used  in  the  customary  manner  in  which  the 
same  is  used  under  similar  circumstances, 
etc.  Missouri,  K.  &  T.  R,  Co.  of  Texas  v. 
Neaves  (Tex.)  127  S.  W.  1000,  1092.      ' 

PBOPEB  CONSIDERATION 

Where  an  option  to  purchase  realty  for 
^50  recited  a  consideration  of  $1,  that  sum, 
if  actually  advanced,  would  be  merely  nom- 
inal, and  would  not  alone  constitute  the 
"proper"  or  "fair"  consideration  required  for 
such  an  option.  Rude  v.  Levy,  96  Pac.  560, 
561,  43  Colo.  482,  24  L.  R.  A.  (N.  S.)  91,  127 
Am.  St  Rep.  123. 

PROPER  COUNTT 

The  words  "proper,"  •'properly,"  and  "ef- 
ficient" are  not  necessarily  relative  terms, 
but  may  be  definite  and  specific  when  used  in 
connection  with  a  definite  subject-matter,  as, 
for  example,  the  "proper"  county,  used  in 
connection  with  other  statutes  as  to  the  coun- 
ty in  which  a  suit  is  brought,  where  a  spe- 
cific statute  fixes  the  proper  county.  State  v. 
LouisviUe  &  N.  R.  Co.,  96  N.  E.  340,  343, 
177  Ind.  553. 

"A  proper  county,"  as  used  In  Code  Civ. 
Proc  I  102,  and  Laws  1905,  c.  82,  relating  to 
venue  and  change  of  venue  in  civil  cases, 
means  the  place  of  trial  prescribed  by  the 
statute,  independent  of  any  question  of  con- 


venience of  witnesses,  or  waiver  or  oonsent 
of  parties  and  the  county  which,  under  the 
statute  may  lawfully  be  designated  in  the 
complaint  when  it  is  filed.  Ivanusdi  v. 
Great  Northern  R.  Co.,  128  N.  W.  333,  334, 
26  S.  D.  158. 

Under  St.  1900,  p.  709,  |  27,  providing 
th%t  the  Supreme  Court  or  District  Courts 
of  Appeal  or  the  superior  court  of  the  prop- 
er county  may  entertain  a  primary  election 
contest,  by  'proper  county"  is  meant  the 
county  in  which  the  election  is  held.  In  re 
Snyder,  110  Pac.  820,  158  Cal.  218. 

Under  a  statute  providing  that  any  in- 
habitant of  this  state,  or  any  husband  and 
wife  Jointly,  may  petition  the  superior  court 
of  "their  proper  county"  for  leave  to  ad(^ 
a  child,  the  phrase  "their  proper  county*" 
means  the  county  in  which  petitioners  re- 
side, and  precludes  the  idea  that  a  nonresi- 
dent may  petition  under  the  statute.  Knight 
V.  Oallaway,  86  Pac.  21,  22,  42  Wash.  413. 

PROPER  COURT 

Under  Rev.  Codes,  |  5468,  requiring  suit 
on  a  claim  rejected  by  an  administrator  to  be 
brought  in  the  proper  court,  the  court  that 
has  Jurisdiction  under  the  Constitution  and 
laws  to  determine  a  civil  suit  for  recovery  of 
the  debt  sued  on  is  the  "proper  court,"  and^ 
if  the  amount  claimed  is  within  Jurisdlctioii 
of  the  Justice's  or  probate  court,  action  may 
be  brought  therein ;  otherwise  in  the  proper 
district  court  Idaho  Trust  Co.  ▼.  Miller,  102 
Paa  360,  361, 16  Idaho,  30& 


The  term  "proper  deed,"  in  a  contract  to 
convey  land  described  and  requiring  the  ven- 
dor to  execute  and  deliver  a  "proper  deed," 
means  a  deed  which  will  convey  a  marketable 
title,  which  is  one  that  is  free  from  reason- 
able doubt.  Where  a  contract  to  convey  land 
described  therein  as  the  most  southerly  20 
acres  of  a  tract  described  required  the  ven- 
dor to  execute  and  deliver  a  proper  deed, 
with  the  usual  covenants  conveying  the  prop- 
erty in  fee  simple  free  from  all  Incumbrances, 
except,  etc.,  and  it  was  tlieieaftep  agreed 
that  the  20  acres  should  be  surveyed,  which 
was  never  done,  but  it  was  discovered  tliat 
it  carried  across  a  street  of  which  both  par- 
ties had  notice  and  deprived  the  vendor's  re- 
maining property  along  such  street  of  fronts 
age  thereon,  whereupon  she  tendered  a  deed 
in  the  language  of  the  contract  Such  deed 
required  a  Judicial  construction  to  identif^^ 
the  premises  conveyed,  and  was  therefore  not 
a  "proper  deed,"  as  required  by  the  contract. 
Wadlck  V.  Mace,  103  N.  X.  Supp.  889,  88S, 
118  App.  Div.  777. 

PROPER  DISTRICT 

The  term  "proper  district"  for  purposes 
of  removal  of  a  case  is  that  within  whiA  tlie 
defendant  is  sued  in  the  court  of  a  state,  and 
the  ''proper  district"  for  original  actions  is 
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the  "district*'  of  the  residence  of  either  the 
plaintiff  or  defendant  Manufacturers'  Oom- 
merclal  Go.  ▼.  Brown  Alaska  Co.,  148  Fed. 
308,  312. 

Within  Act  March  3, 1887,  c.  873,  §  1,  24 
Stat  652,  as  amended  by  25  Stat  483,  giving 
the  United  States  Circuit  Courts  original 
cognizance  concurrent  with  the  courts  of  the 
several  states  in  all  dvil  suits  where  the 
matter  in  dispute  exceeds  $2,000,  and  section 
2,  providing  that  any  suit  of  a  civil  nature 
of  which  the  Circuit  Courts  have  original 
jurisdiction  may  be  removed  from  the  state 
court  into  the  Circuit  Court  for  the  "proper 
district"  by  the  defendant  or  defendants 
therein,  being  nonresidents  of  that  state,  the 
"proper  district"  to  which  a  suit  may  be  re- 
moved from  a  state  court  must  be  a  district 
where  one  of  the  parties  resides,  and,  second- 
ly, that,  in  view  of  the  fact  that  the  removal 
can  be  obtained  only  by  "the  defendant  or 
defendants  therein,  being  nonresidents  of 
that  state;  the  'proper  district'  is  that  in 
which  the  plaintiff  resides."  An  action  pendr 
ing  in  a  Delaware  court  of  competent  Juris- 
diction, brought  by  a  citizen  of  Pennsylvania 
against  a  citizen  and  resident  of  New  Jersey 
to  recover  a  sum  in  excess  of  $2,000,  is  not 
removable  to  the  United  States  Circuit  Court 
for  Delaware.  Hill  v.  Woodland  Amusement 
Co.,  158  Fed.  530,  533,  534. 

PROPER  GUARD* 

An  employer  who  is  required  by  statute 
to  provide  a  proper  guard,  and  who  in  good 
faith  endeavors  to  comply  with  the  statute 
by  providing  a  guard  approved  by  experienc- 
ed men,  is  entitled  to  interpose  the  defense  of 
assumption  of  risk;  the  mere  fact  that  the 
guard  did  not  prevent  the  injury  which  some 
other  kind  of  guard  would  have  done  not 
proving  that  the  guard  furnished  was  not 
a  "proper  guard."  Johnston  v.  Northern 
Lumber  Co.,  84  Pac.  627,  628,  42  Wash.  230. 

PROPER  INBEPENDEirr  ADVICE 

■ 

See  Independent  Advice. 

PROPER  JUDGMENT 

A  mandate  of  the  Supreme  Court,  on  re- 
manding a  case,  to  "render  the  proper  Judg- 
ment for  the  plaintiff,"  only  authorizes  the 
proper  judgment  on  the  special  verdict  in  the 
case;  no  further  trial  being  contemplated. 
Stahl  V.  Chicago,  St  P.,  M.  &  O.  B.  Co.,  68  N. 
W.  954,  055,  94  Wis.  315. 

PROPER  OFZTOER 

The  street  commissioner,  directed  by  or- 
dinance  to  make  an  estimate  of  the  cost  of 
a  sidewalk,  is  a  ''proper  officer,"  within  Rev. 
St.  1899,  ^  5985,  providing  that,  before  the 
aldermen  shall  make  a  contract  for  building 
a  sidewalk,  an  estimate  of  the  cost  shall  be 
made  by  the  dty  engineer  or  other  proper  of- 
ficer. City  of  Bevier  v.  Watson,  87  S.  W. 
612,  614,  113  Mo.  App.  506. 


PROPER  ORDER 

Where,  on  the  death  of  ap  executor's 
surety,  an  order  requiring  the  executor  to  file 
a  new  bond,  and  providing  that  on  the  filing 
thereof  the  old  bond  should  be  released  and 
discharged,  was  made  and  fully  complied 
with,  It  was  a  "proper  order"  within  Code,  | 
3268,  providing  that  if  the  clerk,  on  examin- 
ing an  executor's  bond,  finds  the  same  insufil- 
clent,  he  shall  place  the  matter  on  the  calen- 
dar of  the  court  at  the  next  term  for  the 
proper  order.  Bankers'  Surety  Co.  v.  Wy- 
man,  120  N.  W.  116,  118,  141  Iowa,  674. 

Rule  14  of  the  Circuit  Court  of  Appeals 
(150  Fed.  xxix,  79  C.  O.  A.  xxix),  provides 
that,  whenever  it  shall  be  necessary  or  ''prop- 
er" in  the  opinion  of  the  presiding  Judge  in 
any  Circuit  or  District  Court  that  original 
papers  of  any  kind  should  be  inspected  in  the 
court  upon  writ  of  error  or  appeal,  the  presid- 
ing Judge  may  make  such  rule  or  order  for 
the  safe-keeping  and  transporting  and  return 
of  such  original  papers  as  to  him  may  seem 
••proper,"  etc.  Held  that  the  word  "proper" 
is  equivalent  to  the  word  "useful"  or  the 
word  "aldful,"  and  the  rule  fixes  the  limit 
within  which  the  presiding  Judge  may  act  In 
such  matter,  and  he  is  not  authorized  to  make 
an  order  for  incorporating  original  papers 
introduced  in  evidence  In  the  record  on  ap- 
peal, instead  of  copies,  merely  for  the  pur- 
pose of  saving  expense  to  the  parties,  not  un- 
less in  his  opinion  an  inspection  of  the  orig- 
inals by  the  appellate  court,  as  distinguished 
from  authenticated  copies,  is  either  necessary 
or  would  be  useful  or  aidful  in  the  deter- 
mination of  the  appeal.  Dowaglac  Mfg.  Co. 
V.  Brennan  &  Co.,  156  Fed.  213,  216. 

PROPER  PARTY 

"  'Proper  parties'  are  those  without  whom 
a  substantial  decree  may  be  made,  but  not  a 
decree  which  shall  completely  settle  all  the 
questions  which  may  be  involved  in  the  con- 
troversy and  conclude  all  the  persons  who 
have  any  interest  In  the  subject-matter  of  the 
litigation."  Leonard  v.  Pierce,  75  N.  B.  313, 
315,  182  N.  Y.  431,  1  L.  R.  A.  (N.  S.)  161 
(quoting  and  adopting  definition  in  Pom.  Rem. 
&  Rem.  Rights,  §  329)  .• 

* 

The  meaning  of  the  term  "proper  party," 
as  used  in  the  phrase  "is  not  a  proper  or  nec- 
essary party,"  Is  not  so  clear  as  the  meaning 
of  the  term  "not  a  necessary  party."  The 
word  "or"  may  be  used  tn  two  forms.  In  one 
it  corresponds  to  "either,"  and  in  that  sense 
the  term  "proper  or  necessary"  would  mean 
either  proper  or  necessary — that  is,  one  or 
the  other.  In  the  other  form  it  means  to 
express  the  same  thing  alternatively  in  dif- 
ferent words.  In  that  sense  the  term  "not 
proper  or  necessary"  would  imply  that  it  was 
not  proper — that  is,  not  necessary.  Jones  v. 
Kansas  City,  Ft  S.  &  M.  R.  Co.,  77  S.  W.  890, 
893,  178  Mo.  528,  101  Am.  St  Rep.  484. 
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Every  party  who  htfs  any  Interest  In 
the  controversy  or  subject-matter  which  Is 
separable  from  the  Interest  of  the  parties 
before  the  court,  so  that  It  will  not  be  im- 
mediately affected  by  a  decree  which  does 
complete  justice  between  them,  is  a  "proper 
party."  Rogers  v.  Penobscot  Min.  Co.,  154 
Fed.  606,  610,  616,  83  G.  C.  A.  380  (citing  Rev. 
St.  §§  737,  738;  Equity  Rule  47;  Chad- 
bourne  V.  Coe,  51  Fed.  479-481,  2  C.  C.  A. 
327;  Shields  v.  Barrow,  17  How.  [58  U.  S.] 
130,  139,  15  L.  Ed.  158;  Ribon  v.  Chicago, 
R.  I.  A  P.  R.  Co.,  16  Wall.  [83  U.  S.]  446, 
450,  21  L.  Ed.  367;  Coiron  v.  Millaudon,  19 
How.  [60  U.  S.]  113,  15  L.  Ed.  575 ;  Williams 
V.  Bankhead,  19  Wall.  [86  U.  S.]  563,  22  L. 
Ed.  184 ;  Kendig  v.  Dean,  97  U.  S.  423,  24  L. 
Ed.  1061;  Alexander  v.  Homer,  1  Fed.  Cas. 
366,  1  McCrary,  634 ;  Cole  Silver  Min.  Co.  v. 
Virginia  &  Gold  Hill  Water  Co.,  6  Fed.  Cas. 
72,  1  Sawy.  685 ;  Sioux  City  Terminal  Bail- 
road  &  Warehouse  Co.  v.  Trust  Co.  of  North 
America,  82  Fed.  124,  126,  27  C.  C.  A.  73,  75 ; 
Wood  V.  Dummer,  30  Fed.  Cas.  435,  3  Mason, 
308). 

Neoeisary  or   indispeniible  party  dii- 
tinguisl&ed 

See  Necessary  Parties. 

PROPER  PERSON 

A  carrier,  independent  of  contractual 
relation,  is  under  a  general  obligation  to  re- 
ceive and  carry  on  its  train  all  proper  per- 
sons who  apply  for  transportation  and  offer 
to  pay  the  regular  fare  for  such  service ;  the 
term  "proper  persons"  being  defined  to  mean 
persons  whose  status  or  condition  apparent- 
ly entitles  them  to  be  carried  as  passengers. 
Bogard's  Adm'r  v.  Illinois  Cent.  B.  Co.,  139 
S.  W.  855,  857,  144  Ky.  649,  36  D.  B.  A.  (N. 
S.)  337. 

PROPER  PLEADING 

The  words  "proper  pleadings,"  In  the 
rule  that  to  render  Judgment  without  prop- 
er pleadings  to  support  it  is  error  in  law 
apparent  on  the  face  of  the  record  which  the 
court  should  consider  without  assignment, 
are  so  broad  that  they  might  include  any 
pleadings  that  would  be  open  to  special  ex- 
ception, because  such,  pleadings  would  not 
be  entirely  proper.  The  fundamental  error 
in  pleadings  which  will  require  no  objections 
to  render  the  pleadings  reviewable  does  not 
embrace  any  case  in  which  pleadings  defec- 
tively state  a  cause  of  action,  but  only  where 
the  pleadings  are  so  defective  as  not  to 
state  a  cause  of  action.  Bivers  v.  Campbell, 
111  S.  W.  190,  192,  61  Tex.  Civ.  App.  103. 

PROPER  PRECINCT 

"Proper  precinct,"  as  used  In  Bev.  St. 
art  1689,  providing  that,  if  there  be  no  Jus- 
tice of  the  peace  qualified  to  try  the  suit  In 
the  proper  precinct,  the  suit  may  be  com- 
menced before  the  nearest  Justice  of  the 
peace  of  the  county  who  Is  not  disqualified  to 


try  the  sao^e,  means  that'  precinct  in  whicti 
the  suit  is  required  by  the  general  role  to 
be  commenced  or  may  be  commenced  under 
some  one  of  the  thirteen  exceptions  of  arti- 
cle 1585 ;  and,  if  none  of  these  exoeptioiis  are 
appjlicable,  then  the  proper  precinct  is  the 
one  in  the  county  where  the  defendant  or 
one  or  more  of  the  defendants  resides,  not  a 
county  in  which  one  of  the  defendants  re- 
sides. Aspermont  Drug  Co.  v.  J.  W.  Crowdus 
Drug  Co.  (Tex.)  80  a  W.  258,  259. 

PROPER  RITLE 

See  Proper  Order. 

PROPER  SAFEGUARD 

Under  Laws  1903,  p.  40,  c.  37,  requiring 
the  operators  of  factories,  etc.,  where  ma- 
chinery is  used,  to  provide  "proper  safe- 
guards," the  operator  of  a  laundry  is  not 
deprived  of  the  defense  of  assumption  of 
risk  in  an  action  by  an  employ^  for  failure 
to  have  furnished  a  proper  guard  on  the 
ground  that  the  guard  provided  did  not  pre- 
vent the  injury  while  another  kind  of  guard 
would  have  done  so,  where  it  was  not  shown 
that  any  particular  kind  of  guard  was  rec- 
ognized or  accepted  generally  as  being  essen- 
tial to  meet  the  requirements  of  the  statute, 
and  it  was  shown  that  there  were  several 
different  kinds  of  guards  in  use ;  no  particu- 
lar kind  of  guard  being  required  by  the  stat- 
ute or  any  recognized  dustom  or  authority. 
An  employer  is  only  required  to  provide 
guards  sufiSclent  to  protect  against  such  dan- 
gers as  reasonably  intelligent  and  experienc- 
ed employers  would  anticipate.  Daffron  ▼. 
Majestic  Laundry  Co.,  82  Pac  1089,  1090,  41 
Wash.  05. 

PROPER  TIME 

The  use  of  the  words  ''proper  time,*'  in 
an  instruction  in  an  action  against  a  carrier 
for  unreasonable  delay  in  the  delivery  of  a 
shipment  of  cattle,  was  not  erroneous,  it 
when  read  in  connection  with  the  paragraph 
in  which  they  were  used,  it  could  only  be  un- 
derstood to  mean  a  reasonable  time.  Jtfis- 
souri,  K.  &  T.  B.  Co.  of  Texas  t.  StanfieUI 
Bros.,  90  S.  W.  517,  618,  40  Tex.  Civ.  App. 
385. 

The  term  ''proper  time,"  as  used  in  the 
rule  of  law  that,  if  a  contract  is  voidable  at 
the  option  of  a  party,  such  party  should  exer- 
cise that  option  at  the  proper  time,  can  OMan 
no  greater  period  than  a  reasonable  time  aft- 
er those,  in  whom  the  power  of  avoidance  or 
repudiation  is  lodged,  acquired  a  knowledge 
of  the  ^istence  and  terms  of  the  contract,  or 
should,  in  the  ordinary  course  of  business, 
have,  acquired  such  knowledge.  City  Nat 
Bank  of  Texarkana  y.  Merchants'  &  Plant- 
ers' Nat  Bank  (Tex.)  105  S.  W.  888,  84L 

PROPER  WARSraiG 

A  (Aarge  permitting  plaintiff  to  recover 
for  injuries  inflicted  by  a  street  car,  if  de- 
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fendanVs  agents,  operating'  the  car  failed  to 
nae  dUQ  care  in  giving  "proper"  warning  of 
the.  approach  of  the  car,  was  not  erroneous 
because  of  the  use  of  the  word  "proper"' ;  it 
being  without  meaning  in  that  connection, 
since  '^warning/'  as  understood,  could  only 
mean  notice  of  approaching  danger,  and,  if 
warning  was  given,  it  was  sufficient.  Engel- 
man  v.  Metropolitan  St.  R.  Co.,  113  &,  W. 
700,  701,  703,  133  Mo.  App.  514. 

PBOPER  WBTT 

Rev.  St  c.  83,  |  04,  provides  that  when  a 
writ,  fails  of  sufficient  service,  etc.,  or  is 
abated,  or  the  action  Is  otherwise  defeated 
for  any  matter  of  form,  the  plaintiff  may  com- 
mence a  new  action  within  six  months  aft^r 
the  abatement  or  determination  of  the  origi- 
nal suit  As  originally  enacted  as  section  11, 
<^  62,  Laws  1821,  it  provided  that  any  action 
which  should  be  actually  declared  on,  and 
in  which  the  writ  purchased  therefor  should 
fail  of  a  sufficient  service,  etc.,  or  when  such 
writ  should  be  abated,  or  the  action  avoided 
by  demurrer  or  otherwise,  for  informality  of 
proceedings,  the  plaintiff  might  commence 
another  action  upon  the  same  demand  and 
thereby  save  the  limitation  thereof.  Section 
8  of  that  chapter  provided  that  any  action  of 
the  case  or  debt,  etc.,  which  should  be  actual- 
ly declared  upon  in  a  proper  writ,  returna- 
ble according  to  law  within  six  years  after 
the  cause  accrued,  should  be  deemed  and  tak- 
en to  be  duly  commenced  within  the  meaning 
of  that  act.  Held,  that  chapter  83,  (  94,  does 
not  apply  to  a  case  where  an  action  was  dis- 
missed because  the  writ  was  made  returnable 
at  a  term  other  than  the  first  term  after  its 
issuance,  contrary  to  law,  since  the  word 
''action,*'  as  used  in  section  il,  had  the  same 
meaning  as  in  section  8,  where  it  was  defined 
as  one  declared  upon  in  a  proper  writ  re- 
turnable according  to  law,  which  meaning 
has  not  been  changed  by  any  subsequent  pro- 
vision; and  while  the  words  "proper  writ" 
did  not  mean  one  that  could  not  be  abated  or 
defeated  for  any  matter  of  form,  but  merely 
meant  one  adapted  to  the  cause  of  action, 
the  words  "returnable  according  to  law"  were 
definite  and  explicit  and  not  subject  to  Ju- 
dicial construction,  and  hence  the  word 
"writ,"  as  used  in  section  94,  means  a  writ 
returnable  according  to  law.  Densmore  v. 
Hall,  84  Ati.  983,  985,  109  Me.  438. 


PBO]^E9tX.Y  OOV8TBUCTED 

In  an  action  for  injuries  from  five;  an  in- 
struction to  find  for  defendant  if  the  engine 
was  properly  constructed,  in  good  repair,  and 
properly  handled,  is  erroneous,  as  ignoring 
the  duty  to  equip  a  locomotive  with  a  suita- 
ble spark  arrester,  as  the  expression  "prop- 
erly constructed"  cannot  be  held  of  necessity 
to  include  suitaUe  appliances  for  arresting 
sparks.  Horton  v.  Louisville  &  N.  R.  Go.j  49 
South.  423,  426,  161  Ala.  107. 

PBOPERIiY  OOVEBED 

A  planer,  the  shaft  of  which  turned  3,- 
500  revolutions  a  minute,  protected  only  by 
a  guard  extending  over  to  about  the  center 
of  the  knives,  so  that  the  feeder  of  the  ma- 
chine could  not  see  them,  was  not  "properly 
covered"  as  required  by  Code  Supp.  1907,  S 
4901) — a2;  the  words  "properly  covered"  as 
so  used  meaning  that  the  machinery  should 
be  protected  by  such  device,  made  of  such 
material  and  construction,  as  would  shield 
those  operating  the  macliine  or  moving  near 
it  from  contact  therewith  when  in  motion, 
when  practicable,  without  unreasonably  in- 
terfering with  the  efficiency  of  the  machine ; 
the  word  "proper"  meaning  "fit,  suitable,  and 
appropriate,"  and  the  worn  "cover"  to  "over- 
spread the  surface  to  shelter,  protect  lay,  or 
set  over."  Kirchoff  v.  Hohnsbehn  Creamery 
Supply  Co.,  123  N.  W.  210-212, 148  Iowa,  608. 

FBOPEBIiY  DOCKETED 

Under  a  statute  providing  that  in  taking 
an  appeal  the  appellant  must  file  his  tran- 
script in  the  Supreme  Court  and  have  the 
same  properly  docketed,  the  words  "properly 
docketed"  did  not  relate  to  nice  distinctions 
in  making  the  entries  upon  the  record  in  cor- 
rect form,  but  rather  to  the  duty  of  doing 
what  was  necessary  to  have  the  case  placed 
ux>on  the  docket  of  the  court  so  that  it  would 
be  before  the  court  in  its  proper  order,  and 
that  the  adverse  parties  might  raise  such 
questions  thereon  as  they  saw  fit  If  the 
question  presented  was  of  such  a  nature  that 
it  might  be  determined  either  upon  appeal  or 
error  proceedings,  a  change  of  election  as  to 
I  the  manner  of  presenting  it  would  be  imma- 
terial. The  appellant  was  not  required  to 
compel  the  clerk  to  make  the  entries  in  prop- 
er form.  Jones  v.  Danforth,  98  N.  W.  668, 
670,  71  Neb.  130. 


The  word  "properly"  is  not  necessarily 
a  relative  term,  but  may  be  definite  and  spe- 
cific when  used  in  connection  with  a  defi- 
nite subject-matter.  State  v.  Tjouisvllle  &  N. 
R.  Co.,  96  N.  E.  340,  343,  177  Ind.  553. 

In  Liquor  Tax  Law  (Consol.  Laws  1909, 
c.  34)  I  13,  the  word  "properly"  means  in  a 
proper  manner ;  that  is,  in  the  manner  pre- 
scribed by  law.  In  re  Norton,  134  N.  Y«  S. 
1080,  1082,  75  Misc.  Rep.  180. 


The  word  "properly,"  as  used  in  Code 
Civ.  Proc.  S  1739,  requiring  a  certificate  of 
the  clerk  attached  to  the  transcript  that  the 
undertaking  on  appeal  has  been  properly 
filed,  has  reference  to  the  time  of  the  filing 
of  the  undertaking ;  and  if  it  appears  by  fair 
intendment  from  the  wording  of  the  certifi- 
cate, or  by  a  comparison  of  the  date  of  its 
filing  with  that  of  the  filing  of  the  notice  of 
appeal,  that  the  undertalting  has  been  filed  in 
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time,  this  is  saffid^it    DaTlAson  ▼.  Wam- 
pler,  74  Pac  82,  88,  29  Hont  (O. 

PBOPSBI.T  OVABB 

''Proper"  means  "fit,  suitable,  appropri- 
ate" ;  and  to  guard  machinery  properly  is  to 
cover  it,  80  as  to  reasonably  accomplish  the 
design  of  guarding.  Miller  ▼.  Cedar  Rapids 
Sash  &  Door  Co.,  134  N.  W.  411,  415,  163 
Iowa,  735. 

Code  Supp.  1907,  i  4999— a2,  requiring 
the  owner  of  any  establishment  where  ma- 
chinery is  used  to  have  it  "properly  guarded," 
contemplates  such  a  guard  as  will  reason- 
ably accomplish  the  purpose  of  the  statute. 
Stephenson  v.  Sheffield  Brick  &  Tile  Co.,  130 
N.  W.  586,  588,  151  Iowa,  371. 

Where  defendant's  Jointer  was  as  well 
protected  as  all  similar  machines  generally 
are,  defendant  was  not  negligent  in  failing 
to  screen  the  machine.  Brown  v.  J.  A.  Ad- 
ams &  Sons  Co.,  44  South.  1005, 1006, 120  La. 
119. 

The  words  "properly  guarded,"  as  used 
in  a  statute  requiring  that,  all  vats,  pans, 
saws,  etc.,  be  "properly  guarded,"  mean  guard- 
ed against  accidents  which  may  reasonably 
be  apprehended  or  are  liable  to  occur.  Oster- 
mann  v.  War^,  119  N.  Y.  Supp.  981,  988,  186 
App.  Div.  119. 

"Properly  guarded,"  within  Act  May  2, 
1906  (P.  L.  352),  providing  that  shafting  and 
set  screws  shall  be  properly  guarded,  is  a 
term  which  depends  on  the  facts  of  the  par- 
ticular case;  and  the  shaft  may  be  so  located 
as  to  an  employ^  in  such  proximity  to  the 
place  where  he  works  that  to  protect  him 
against  danger  an  artificial  guard  is  neces- 
sary. McCoy  ▼.  Wolf  Co.,  84  Aa  681,  682, 
236  Pa.  571. 

The  phrase  ''properly  guarded"  in  the 
statute,  providing  that  enumerated  machin- 
ery, including  saws,  shall  be  properly  guard- 
ed. Is  a  relative  term,  and  involves  the  ex- 
tent of  guarding  and  the  question  of  the  ef- 
ficiency of  the  machinery  for  the  purpose 
used,  and  an  allegation  in  an  indictment  for 
violation  of  the  provision  that  a  swinging 
cut  saw  was  not  properly  guarded  is  merely 
a  conclusion,  and  there  must  be  an  allegation 
that  it  is  practicable  to  guard  the  saw  so  as 
not  to  render  it  inefficient  for  the  use  intend- 
ed. State  V.  Rodgers,  93  N.  O.  223,  224»  175 
Ind.  26. 

Where,  in  an  action  for  injuries  to  an 
employ^  coming  in  contact  with  knives  in  a 
planer,  the  complaint  and  answers  to  inter- 
rogatories showed  that  the  knives  were  in- 
closed in  a  boot,  except  where  they  extended 
above  the  planer  plate,  as  was  necessary,  and 
a  small  aperture  in  the  side  of  the  boot 
which  was  guarded  by  a  projection  of  the 
plate,  and  that  workmen  operating  the  ma- 
chinery had  no  duties  to  perform  requiring 
them  to  come  in  close  proximity  to  the 
knives,  a  general  verdict  for  the  employ^, 


based  on  the  negligence  of  the  employer  la 
failing  to  properly  guard  the  knives,  could 
not  be  sustained,  for  the  constmctlon  and 
manner  of  using  the  planer  needed  no  otiier 
guards  than  those  maintained.  Vigo  Coop^- 
age  Co.  V.  Kennedy,  85  N.  B.  988,  989,  42  Ind. 
App.  433. 

A  revolving  shaft  hung  4  inches  under 
a  table  10  or  12  Inches  back  of  the  front  edge, 
the  table  having  a  4-inch  board  along  its  up- 
per front  edge,  and  another  board  at  the  bot- 
tom coming  up  from  the  floor  a  sufficient  dis- 
tance to  leave  an  opening  between  the  boards 
of  10^  to  16  inches,  is  "properly  guarded,'* 
within  Labor  Law  (Laws  1897,  p.  480,  e  415) 
f  81,  as  amended,  so  as  to  relieve  the  master 
from  liability  for  injuries  to  an  employ^  who 
was  injured  by  crawling  under  the  table 
through  the  (^ening  in  front  to  gather  up 
some  accidentally  scattered  work,  though  the 
employ^  was  not  warned  of  the  danger  of 
coming  in  contact  with  the  shaft  Klrwan 
V.  American  Lithographic  Co.,  108  N.  T. 
Supp.  805,  806,  124  App.  Div.  180. 

PBOPEBIiY  H£AT 

Under  a  contract  by  which  plaintiff 
agreed  to  put  in  defendant's  house  a  steam- 
heating  apparatus  which  should  "properly 
heat"  it,  where  defendant's  architect  directed 
that  certain  parts  of  the  ai^aratus,  sudi  as 
the  boiler,  should  be  of  a  certain  size  and 
kind,  plaintiff  was  entitled  to  recover  if  the 
apparatus  would  heat  the  house  as  well  as 
could  be  done  with  a  boiler  of  the  kind  chos- 
en by  defendant's  architect  Pitt  t.  Down- 
ing, 52  N.  T.  Super.  Ct  608,  610. 


An  interrogatory  as  to  whether  defend- 
ant's locomotive  was  operated  "properly,** 
the  complaint  alleging  that  it  was  carelessly 
operated,  is  improper  as  calling  for  a  condu- 
sion;  the  word  **properly"  as  used  being  the 
antonym  of  ^'negligently."  Southern  R.  Co. 
V.  De  Pauw  (Ind.)  90  N.  B.  27-29. 


An  instruction  requiring  the  city  t» 
"properly  repair"  its  sidewalks  meant,  not 
that  the  city  should  repair  them  so  as  to 
make  them  absolutely  safe,  but  reasonably 
safe  for  the  use  of  the  traveling  public, 
aty  of  Mattoon  v.  FaUer,  76  N.  BL  887,  390. 
217  IlL  278. 


As  used  in  Rev.  St  1899^  I  8822,  requir- 
ing the  owner  of  a  mine  to  keep  a  sufficient 
supply  of  timber  when  required  to  be  used 
as  props  so  that  the  workmen  may  at  all 
times  be  able  to  properly  secure  the  work- 
ings from  caving  in,  the  phrase  "propviy 
secure"  does  not  mean  reasonably  safe  or  ab> 
solutely  safe,  but  such  security  as  a  rsasoa- 
able  person  would  afford,  commoisaratswttk 
the  impending  or  threatening  danger.    Me- 
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Daniels  v.  Boyle  BiiiL  Co.,  86  8.  W.  079,  681, 
110  Mo.  App.  706. 


PROPEKIiY  BITBIIITTED 

Under  Liquor  Law  1896  (Laws  1896,  p. 
4S7,  c.  112)  I  16,  providing  that  four  local  op- 
tion questions  shall  be  "properly  submitted" 
at  a  town  meeting,  there  has  been  no  proper 
submission  unless  the  votes  have  been  prox>- 
erly  canvassed.  In  re  Burrell,  100  N.  Y. 
Supp.  470,  471,  50  Misa  Bep.  261. 

PROPERTY 

See  Base  Property;  Bulk  of  My  Proper- 
ty; Captured  Property ;  Ohurch  Prop* 
erty;  City  Property;  Commercial  Prop- 
erty; Community  Property;  Contro- 
versy Concerning  Property;  County 
Property;  Distributable  Property;  Do- 
tal Property;  Enemy's  Prc^^rty;  En- 
tire Mining  Property;  Estate  and  Prop- 
erty; Impairing  Bight  to  Private 
Property;  Injured  in  Property;  Inju- 
ry to  Person  and  Property;  Injury  to 
Property;  Insured  Property;  Intangi- 
ble Property;  Issues  (of  Property); 
Landed  Property;  Life,  Liberty,  and 
Property;  Literary  Property;  Localis- 
ed Property;  Local  Property ;  Located 
Property;  Lost  Property;  Municipal 
Property;  No  Property;  Paraphernal 
Property;  Partnership  Property;  Per- 
ishable Property;  Personal  Property; 
Private  Property;  Public  Property; 
Bailroad  Property;  Real  Property; 
Bight  of  Property ;  Bule  of  Property ; 
School  Property;  Separate  Property; 
Village  Property. 

All  my  property,  see  AU. 

All  other  property,  see  All  Other. 

All  property,  see  All. 

Any  property,  see  Any. 

Deprivation  of  property,  see  Property. 

Immovable  property,  see  Immovable. 

My  property,  see  My. 

Other  property,  see  Other. 

Other  tangible  property,  see  Other. 

Passing  property  by  will  or  law,  see  Pass. 

Similar  property,  see  Similar. 

''Property'*  is  nomen  generallssimum, 
and  extends  to  every  species  of  valuable  right 
and  interest,  including  real  and  personal 
property,  easements,  franchises,  and  other 
corporeal  hereditaments.  Equitable  Fire  & 
Marine  Ins.  Co.  v.  St  Louis  &  S.  F.  B.  Co., 
114  S.  W.  546,  648,  184  Mo.  App.  4& 

nie  term  "property"  Includes  everything 
of  value,  tangible  or  intangible,  capable  of 
being  the  subject  of  individual  right  or  own- 
ership. First  Nat  Bank  of  EsthervUle  v. 
aty  Council  of  EsthervUle,  112  N.  W.  829, 
882, 136  Iowa,  203. 

The  term  "taxes  on  property,"  as  used 
in  the  Organic  Law,  means  taxes  on  things 
tangible  or  Intangible,  as  distinguished  from 
taxation  on  the  right  to  use  or  transfer 


tilings,  or  on  the  proceeds  of  business  in 
which  the  use  of  things  is  essential,  and 
that  is  because  sudi  meaning  Is  the  common, 
ordinary  meaning  and  so  the  one  which, 
nothing  appearing  to  the  contrary,  it  must 
be  presumed  was  intended  in  framing  the 
constitutional  provision.  Chicago  ft  N.  W. 
B.  Co.  V.  State,  108  N.  W.  657,  663,  128  Wis. 
663. 

"Property"  means  everything  of  ex- 
changeable value,  and  in<dudes  money,  chat- 
telSi  things  in  action,  and  evidence  of  debt. 
Fishbum  v.  Londershausen,  92  Pac.  1060, 
1062,  60  Or.  363,  14  L.  B.  A.  (N.  S.)  1234,  15 
Ann.  Cas.  975  (citing  6  Words  and  Phrases, 
p.  5694). 

"Property,"  within  the  tax  laws,  includes 
every  species  of  valuable  right  and  interest 
Watson  V.  City  of  Boston,  95  N.  E.  302,  304, 
209  Mass.  18. 

The  word  "property,"  as  used  in  fire  pol- 
icy providing  that  it  shall  become  void  if  the 
property  therein  described  shall  be  shut  down 
or  become  inoperative,  vacant,  unoccupied, 
etc.,  refers  to  the  entire  plant,  and  not  to  any 
specific  building.  Central  Montana  Mines 
Ck>.  V.  Fireman's  Fund  Ins.  Co.,  100  N.  W. 
3,  92  Minn.  223. 

'"Property'  is  not  necessarily  a  taxable 
thing  any  more  than  it  is  always  a  tangible 
thing.  It  may  consist  of  things  incorporeal, 
and  things  incorporeal  may  consist  of  rights 
common  in  every  man."  Munden  v.  Harris, 
134  S.  W.  1076,  1078, 153  Mo.  App.  652. 

Const  1879,  art  13,  |  1,  providing  that 
all  property  in  the  state  not  exempt  under 
the  laws  of  the  United  States  shall  be  taxed 
in  proportion  to  its  value^  and  defining  the 
word  '"property"  to' include  moneys^  credits, 
bonds,  stocks,  dues,  franchises,  and  all  other 
matters  and  things,  real,  personal,  and  mixed, 
capable  of  private  ownership,  requires  the 
taxing  of  everything  capable  of  private  own- 
ership, and  deprives  the  Legislature  of  power 
to  exempt  from  taxation  any  such  property 
not  exempted  by  the  constitution  itself. 
Crocker  v.  Scott,  87  Pac.  102,  106,  149  CaL 
575  (citing  Mackay  v.  City  and  County  of 
San  Francisco,  45  Pac  696,  113  Cal.  392, 
397;  Bank  of  California  v.  San  Francisco,  75 
Pac.  882,  142  Cal.  276,  285,  64  L.  B.  A.  918, 
100  Am.  St  Bep.  180). 

The  term  "property,"  as  used  In  Ck>nst 
1906,  art  3,  (  17,  providing  that  an  individ- 
ual's property  shall  not  be  taken  or  damaged 
for  public  use,  except  on  due  compensation 
first  made,  includes  every  species  of  value, 
right,  or  interest  The  term  "value,"  as  ap- 
plied to  property,  is  the  price  deemed  or  ac- 
cepted as  equivalent  to  the  utility  of  any- 
thing-—compensation  regarded  as  an  equiva- 
lent The  law  infers  value  from  the  term 
"property,"  and,  if  none  is  shown,  the  in- 
ference will  be  that  the  value  is  nominal. 
Illinois  Cent  B.  Co.  v.  State  ex  rel.  District 
Attorney,  48  South.  561,  562,  94  Miss.  759. 
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The  word  "property,**  as  well  as  "owner,** 
may  be  used  to  convey  a  meaning  sometimes 
broad  and  sometimes  qnite  restricted.^  In 
its  general  and  commonly  accepted  sense, 
ownership  and  property  would  necessarily 
imply  the  power  of  sale.  They  are  frequent- 
ly used  in  a  more  restricted  sense,  and  as 
used  in  Laws  1903,  p.  200,  providing  that 
the  probate  court  shall  not  have  Jurisdiction 
to  inquire  Into  the  insanity  of  any  person 
who  is  the  "owner"  of  no  "property,"  the 
property  which  the  person  thought  to  be 
Insane  must  own  is  property  which  he  has 
been  managing  and  controlling,  or  which  he 
may  manage  and  control  In  his  direction  of 
his  aftairs.  The  statute  contemplates  that, 
If  he  be  found  of  unsound  n^ind,  a  guardian 
of  his  person  and  his  property  be  appointed 
who  shall  take  upon  himself  the  management 
and  control  of  such  property.  Where  testa- 
tor provides  for  the  setting  aside  of  property 
sufficient  to  produce  a  certain  income  to  be 
paid  to  one  as  trustee  for  another,  an  in- 
oompetent,  who  shall  pay  the  same  out  for 
the  benefit  of  the  Incompetent,  the  incompe- 
tent owns  no  "property"  within  the  meaning 
of  the  act  Carter  v.  Bolster,  98  S.  W.  105, 
106,  122  Mo.  App.  136. 

The  terms  "life,  liberty,  and  property" 
are  representative  terms,  and  Intended  to 
cover  every  right  to  which  a  member  of  the 
body  politic  is  entitled  under  the  law.  These 
terms  Include  the  right  of  self-defense,  free- 
dom of  speech,  religious  and  political  free- 
dom, exemption  from  arbitrary  arrests,  the 
right  freely  to  buy  and  sell  as  others  may. 
Indeed,  they  may  embrace  all  our  liberties, 
personal,  clvU,  and  political,  including  the 
rights  to  labor,  to  contract,  to  terminate  con- 
tracts, and  to  acquire  property.  None  of 
these  liberties  and  rights  can  be  taken  away, 
except  by  due  process  of  law.  CJoffeyviUe 
Vitrified  Brick  &  Tile  Co.  v.  Perry,  76  Pac. 
848,  850,  69  Kan.  297,  66  D.  B.  A.  185,  1  Ann. 
Cas.  936  (dtlng  Qlllesple  v.  People,  58  N.  E. 
1007,  188  111.  176,  52  L.  R.  A.  283,  80  Am.  St 
Rep.  176). 

A  policy  covering  certain  mining  prop- 
erty, consisting  of  a  quartzmill,  hoist  build- 
ing, bunkhouse,  assay  office,  and  other  build- 
ings constituting  a  part  of  the  entire  sys- 
tem, contained  the  warranty  that  the  assured 
should  at  all  times,  when  the  property  there- 
in described  should  be  idle  or  Inoperative, 
keep  a  constant  day  and  night  watchman  on 
duty,  provided  that,  if  such  property  should 
be  idle  or  shut  down  for  more  than  30  days 
at  any  one  time,  notice  should  be  given  to 
the  company,  and  permission  to  remain  Idle 
should  be  Indorsed  on  the  policy.  The  prop- 
erty described  In  the  policy  referred  to  and 
included  the  entire  system,  and  not  any  par- 
ticular property  specified  as  the  mljll,  which 
was  not  shut  down  and  idle,  and  hence  the 
policy  was  vaUd.  Central  Montana  Mines 
Co.  v.  Fireman's  Fund  Ins,  Co.,  99  N.  W.  1120, 
1123,  92  Miiin.  223.  . 


The  word  **property,"  as  used  in  Gen. 
St  1902,  §i  2367-2377,  Imposing  a  succession 
tax  on  any  property  within  the  jurisdlctloD 
Of  the  state  which  shall  pass  by  will  or  in- 
heritance, is  used  to  Indicate  the  whole  or 
proportional  shares  of  estates  as  made  sub- 
ject to  the  tax;  and,  as  thus  used,  property 
in  such  estates  is  within  the  jurisdiction  of 
the  state  for  the  purpose  of  regulating  its 
descent  and  distribution,  is  within  the  juris- 
diction of  the  court  of  probate  whose  admin- 
istrator holds  it  for  distribution.  Hence  the 
statute  imposes  a  tax  on  the  personal  prop- 
erty of  a  decedent  administered  in  Connecti- 
cut though  the  property  Is  situated  in  other 
states.  Appeal  of  Gallup,  57  AtL  699,  702, 
76  Conn.  617. 

Under  a  will  giving  all  testatrix's  prop- 
erty to  her  sister  for  and  during  her  natural 
life,  with  the  power  of  dispojdng  of  ^ny  or 
all  the  real  estate,  if  she  d^med  it  exp^ent, 
with  a  provision  that  at  the  sister's, death 
the  property  be  divided  among  certaiA  other 
relatives,  the  word  "property"  in  the  second 
sentence  should  be  construed  as  including 
whatever  might  remain  at  the  death  of  the 
tenant  for  life.  Under  this  construction  the 
limitation  over  is  not  repugnant,  but  consis- 
tent with  the  object  of  the  testatrix,  which 
evidently  was  to  provide  for  the  comfortable 
support  of  her  sister,  even  if  the  whole  of  the 
property  might  be  exhausted,  but  if  a  residue 
remained  it  was  to  go  to  her  other  relatives 
in  the  proportions  named.  Reed  v.  Beed  89 
N.  E.  219,  194  Mass.  216. 

A  •'water  right"  is  the  legal  right  to  the 
use  of  any  unappropriated  water  of  any  nat- 
ural stream,  water  course,  or  source  of  sup- 
ply, and  exists  only  In  contemplation  of  law, 
and  is  for  purposes  of  taxation  "personal 
property,"  within  Const  art  12,  (  17,  and 
Pol.  Code  1895,  (  16,  3680,  defining  "prop- 
erty" as  Including  money,  franchises,  and 
other  things  capable  of  private  ownership, 
and  defining  "real  estate"  as  including  the 
possession  or  ownership  of  land,  mines,  min- 
erals, and  quarries,  and  "improvements"  as 
including  all  buildings^  structures,  etc,  and 
"personal  property**  as  including  everything 
which  is  the  subject  of  ownership,  not  includ- 
ed within  real  estate  or  improvements,  so 
that  under  section  3716,  iMrovidlng  that  the 
personal  property  and  franchises  of  water 
companies  must  be  assessed  in  the  district 
where  the  principal  works  are  located,  a  wa- 
ter company  owning  a  water  right  without 
the  limits  of  a  school  district  and  conveying 
water  by  pipe  lines  into  the  district,  where 
it  is  distributed  to  the  Inhabitants  thereot 
is  properly  assessed  In  the  district;  that  be- 
ing the  place  of  business  and  principal  works 
of  the  company.  Helena  Waterworks  Co. 
V.  Settles,  .95  Pac.  838,  37  Mont  237. 

Testator  bequeathed  to  his  two  daughters 
each  two-ninths  of  the  residue  of  his  estate, 
and  to  bis  widow  the  remaining  flive-nintbai 
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with  power,  in  addition,  to  dispose  of  three- 
fifths  thereof  in  value,  at  her  election,  the 
remaining  two-fifths  after  such  disposition, 
if  made,  or  whether  made  or  not,  at  her  death 
to  be  divided  equally  between  the  two  daugh- 
ters, if  living,  and,  if  not,  an  equal  half  to  the 
children  of  each,  If  they  left  children  surviv- 
ing them.  If  either  of  the  daughters  should 
die  without  issue,  the  property  devised  to  her 
should  be  equally  divided  between  her  sur- 
viving sister  and  the  widow,  with  power  to 
the  widow  to  dispose  of  her  portion  uncondi- 
tionally, and,  If  both  daughters  died  before 
the  mother  without  issue,  the  property  to 
pass  to  them  should  go  to  the  widow,  to  be 
disposed  of  at  her  election.  He  then  devised 
to  his  son,  who  was  then  in  the  Southern 
Army,  in  case  he  survived  the  War,  his  dying 
blessing,  and  commended  him  to  the  tender 
regard  of  his  mother.  Held,  that  the  word 
••property,"  as  used  In  the  last  two  clauses  of 
the  will,  applied  to  the  two-fifths  given  to  his 
widow  for  life  as  well  as  to  the  property  giv- 
en to  the  daughters  conditionally,  and  that 
the  son  took  no  property  under  the  will;  It 
being  discretionary  with  the  widow  to  con- 
vey three- fifths  of  five-ninths  to  him  in  case 
he  survived,  at  her  election.  Talbott  v.  Rog- 
ers, 139  S.  W.  858,  859,  144  Ky.  678. 

As  all  property 

Const,  art.  12,  §  17,  reads:  **The  word 
'property,'  as  used  in  this  article,  is  hereby 
declared  to  Include  money,  credits,  bonds, 
stocks,  franchises  and  all  matters  and  things 
(real,  personal  and  mixed)  capable  of  private 
ownership,  but  this  shall  not  be  construed  so 
as  to  authorize  the  taxation  of  the  stocks  of 
any  company  or  corporation  when  the  proper- 
ty of  such  company  or  corporation  represented 
by  such  stocks  is  within  the  state  and  has 
been  taxed."  This  latter  section,  in  its  defi- 
nition of  that  which  may  be  made  subject  to 
taxation,  is  sufficiently  comprehensive  to  in- 
clude all  matters  and  things,  visible  and  in- 
visible, tangible  and  intangible,  corporeal  and 
incorporeal,  capable  of  private  ownership. 
Northwestern  Mut.  Life  Ins.  Ck>.  v.  Lewis 
&  Clarke  County,  72  Pac.  982,  983,  28  Mont 
484,  98  Am.  St  Rep.  572. 

A  statute  exempting  from  taxation,  and 
from  sale  under  execution,  lands  and  '*prop- 
erty"  of  a  cemetery  association,  exempts 
from  taxation  and  sale  under  execution  only 
the  land  actually  brought  Into  use  for  ceme- 
tery purposes.  Spear  v.  Locust  Wood  Ceme- 
tery Co.,  66  Atl.  1068,  1070,  72  N.  J.  Eq.  821. 

**Under  Pub.  Acts  1899,  No.  188,  impos- 
ing a  tax  on  the  transfer  of  property  by  will 
or  by  the  Intestate  law,  section  21  of  which 
provides  that  the  word  'property*  shall  in- 
clude all  property  or  interest  therein,  wheth- 
er situated  within  or  without  this  state,  over 
which  this  state  has  any  jurisdiction  for  the 
purposes  of  taxation,  the  inheritance  tax  to 
be  imposed  is  measured  by  the  property 
Which  it  is  within  the  power  of  the  state  to 


tax,  and  not  by  the  'property*  which  state  pol- 
icy has  selected  for  purposes  of  general  taxa- 
tion." In  re  Stanton's  Estate,  105  N.  W. 
1122,  1123, 142  Mich.  401. 

A  city  charter  provided  that  application* 
for  street  improvements  should  be  made  to 
the  commissioner  of  public  works,  and  signed 
by  the  property  owners,  and  that  the  city 
council  by  a  two-thirds  vote  might  without 
petition  order  an  Improvement.  On  the  pas- 
sage of  a  resolution  by  the  council  for  an 
Improvement,  surveys,  diagrams,  and  esti- 
mates should  be  filed,  and  notice  given  by 
publication.  Property  owners  were  given  op- 
portunity to  remonstrate.  If  the  council  or- 
dered the  work  done,  the  expense  should  be 
charged  to  the  property  described  In  the  no- 
tice, "provided  that  no  improvements  shall  be 
made  when  the  estimated  cost  thereof  shall 
exceed  50  per  cent  of  the  assessed  value  of 
the  property  to  be  assessed."  No  provision 
was  made  for  an  appraisal  of  the  property. 
Held,  that  the  word  "property"  in  the  quoted 
clause  referred  to  all  the  property  in  the  as- 
sessment district,  and  that  clause  did  not 
preclude  the  making  of  an  improvement  be- 
cause certain  lots  in  such  district  were  charg- 
ed with  more  than  50  per  cent,  of  their  valua- 
tion. Ferry  v.  City  of  Tacoma,  76  Pac.  277,. 
278,  279,  34  Wash.  652. 

Under  PoL  Code,  |  8897,  providing  that, 
when  the  state  shall  become  the  owner  of 
property  sold  for  taxes,  in  reselling  it,  the 
tax  collector  shall  sell  the  "propert^^"  to  the 
"highest  bidder"  for  cash,  the  word  "prop- 
erty" means  all  of  the  land,  and  the  term 
"highest  bidder"  means  the  one  who  will 
make  the  highest  cash  bid  for  all  the  prop- 
erty, and  not  the  person  who  will  pay  all  the 
taxes  for  the  least  amount  of  the  land.  Fox 
V.  Wright,  91  pac.  1005,  1006,  152  CaL  69. 

As  botli  real  and  pertoiial  property 

The  word  "property,"  within  Rev.  St 
1899,  §  7979,  declaring  that  no  Insurance  com- 
pany shall  take  a  risk  on  any  property  in 
this  state  greater  than  three-fourths  of  the 
value  of  the  property  insured,  and,  when 
taken,  its  value  shall  not  be  questioned  in 
any  proceeding,  embraces  both  real  and  per- 
sonal property.  Howerton  v.  Iowa  State 
Ins.  Co.,  80  S.  W.'  27,  29,  105  Mo.  App.  575. 

Some  of  the  older  cases  are  to  the  effect 
that  this  word  "property"  both  in  public  stat- 
utes and  transactions  and  business  affairs 
inter  parties  applies  only  to  tangible  proper- 
ty, and  would  not  Include  ehoses  in  action,  or 
an  interest  or  investment  unless  such  signifi- 
cation was  clearly  required  by  the  context  or 
by  the  facts  and  circumstances  of  the  special 
case.  Since  these  decisions  and  probably  in 
consequence  of  them  this  restricted  signifi- 
cance of  the  word  "property"  in  statutes  or 
the  rule  of  interpretation  has  been  altered  by 
express  enactment  and  Rev.  Code,  c.  108,  {  2, 
subsec.  6  (Revlsal  1905,  §  2831,  subsec.  6> 
provides  that  the  word  "property*^  shall  in* 
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elude  all  property  both  real  and  personaL 
Worth  ▼.  Knickerbocker  Trust  Co.,  65  S.  S. 
918,  920,  151  N.  C.  191. 

Enioymeaiy  luet  and  disposition 

The  word  "property"  Implies  the  exclu- 
sive right  of  possessing,  enjoying  and  dis- 
posing of  a  thing;  and,  when  used  subjec- 
tively, It  means  that  with  respect  to  which 
this  right  exists,  or  that  which  Is  one's  own. 
Vann  v.  Edwards,  47  S.  B.  784,  787,  135  N. 
C.  661,  67  D.  IL  A.  461. 

According  to  the  approved  definitions, 
"property"  includes  the  power  of  disposition 
and  sale,  as  well  as  the  right  of  private  use 
and  enjoyment  Beals  v.  State,  121  N.  W. 
347,  350, 139  Wis.  544  (citing  1  Bl.  Oomm.  138; 
2  Kent,  Ck)mm.  pp.  320,  326;  Bouv.  Law  Diet 
tit  Property ;  Wynehamer  v.  People,  13  N.  Y. 
378,  396.    Dissenting  opinion  by  Timlin,  J.). 

The  right  of  domizdon  and  power  of  dis- 
position over  a  tract  of  land,  constituting 
"property,"  includes  the  right  of  an  owner  to 
subdivide  it  in  such  a  way  as  he  sees  fit,  or 
to  leave  it  unsubdivlded.  City  of  Chicago  v. 
Wells,  86  N.  B.  197,  199,  236  IlL  129,  28  L.  E. 
A.  (N.  S.)  405,  127  Am.  St  Eep.  282. 

"Property  in  land"  Is  the  right  of  user, 
disposition,  and  dominion  over  it  to  the  exclu- 
sion of  all  others.  The  term  "property,"  as 
used  in  the  constitutional  provision  requiring 
compensation  for  a  taking  thereof,  means  the 
right  to  use,  dispose  of,  and  have  dominion 
over,  prol;>erty  to  the  exclusion  of  all  others. 
Drainage  Gom'rs  of  Dist  No.  8  in  Town  of 
Oakwood  V.  Knox,  86  N.  B.  686,  637,  237  111. 

14a 

Since  "property"  implies  dominion,  right 
of  user,  or  of  disposition,  the  services  and  ad- 
vice of  an  attorney  are  not  property  within 
the  provisions  of  the  bankrupt  law  making  it 
a  ground  to  refuse  the  discharge  of  a  claim 
that  it  is  one  for  obtaining  property  under 
false  pretenses  or  false  representations.  In 
re  Thaw,  180  Fed.  419,  420. 

The  owners  of  lots  abutting  or  adjacent 
to  a  public  street  of  a  city,  even  if  not  owners 
of  a  fee  therein,  have  the  right  of  access  and 
the  "right  of  quiet  enjoyment,"  and  such 
rights  are  property  which,  may  be  protected 
by  injunction  when  Invaded  without  legal 
authority;  that  is,  they  have  an  interest  in 
the  street  not  common  to  all  the  people  of  the 
state,  but  personal  and  peculiar  to  them- 
selves. Their  property  Is  affected  in  Its  com- 
mercial value  and  in  the  possibilities  and  ad- 
vantages of  its  use  by  the  character  of  the 
streets  upon  which  it  abuts.  Bven  partially 
sentimental  objections,  such  as  the  noise  of 
electric  cars,  or  the  unsighUiness  of  elevated 
structures,  largely  make  up  the  actual  ele- 
ments of  market  value.  Such  an  abutting 
property  owner  having  this  peculiar  and  per- 
sonal interest  may  protect  it  in  his  own  right 
in  a  court  of  equity  against  the  Intrusion  of 
a  usurper  who  comes  on  the  street  without 


color  of  law.  Hoist  v.  Savannah  Blectrlc  06^ 
131  Fed.  931,  943  (quoting  and  adopting  Hart 
V.  Buckner,  54  Fed.  925,  5  a  G.  A.  1 ;  Beeson 
V.  City  of  Chicago,  75  Fed.  880). 

Under  the  word  "property,"  as  naed  in 
Bankr.  Act  July  1,  1898,  c  541,  f  70,  sobd.  6, 
30  Stat  666,  vesting  in  the  trustee  the  titie 
of  the  bankrupt  to  all  property  whidi,  prior 
to  the  filing  of  the  petition,  he  oould  by  any 
means  have  transferred,  or  which  mii^t  have 
been  levied  on  and  sold  under  Judicial  pro- 
cess against  him,  the  intent  was  to  vest  the 
trustee  with  all  rights  and  claims  having  a 
pecuniary  value,  and  which  could  be  trans- 
ferred by  the  party  or  parties  entitled.  In 
re  Bumstine,  131  Fed.  828,  831. 

The  word  "property,"  as  used  in  Gonst 
art  1,  i  17,  providing  that  no  person's  prop- 
erty shall  be  taken,  damaged,  or  destroyed 
for,  or  applied  to,  public  use  without  ade- 
quate compensation  being  made,  is  held  to 
Incorporate  not  only  the  thing  owned,  but 
also  every  rl^^t  which  accompanies  owner- 
ship and  its  incident  A  property  owner  Is 
enUtied  to  recover  from  a  railroad  which 
constructs  its  yards  so  near  plaintiff's  resi- 
dence as  that  the  noise,  smoke,  cinders,  and 
gas  from  the  operation  by  defendant  of  its 
locomotives  thereon  injuriously  affects  plain- 
tiff's property.  Missouri,  BL  &  T.  B.  Gou  of 
Texas  v.  Galkins  (7ex.)  79  a  W.  852,  868. 

While  the  term  "property"  in  its  appro- 
priate sense  means  that  dominion  or  definite 
right  of  user  and  disposition  whidi  one  may 
legally  exercise  over  particular  things  or 
subjects,  the  words  "abutting  property,"  as 
used  in  statutes  relating  to  assessments  for 
public  Improvements,  contemplate  the  res  or 
subject  of  property  between  whidi  and  the 
street  there  Is  no  intervening  land.  Kneebe 
V.  Sioux  City  (tows)  137  N.  W.  944,  945. 

As  luieresi  or  Hslit 

"Property"  is  the  right  to  or  interest  in 
a  thing.  Gommonwealth,  by  McBlroy,  v. 
Walsh's  Trustee,  117  S.  W.  898,  899,  138  Ky. 
103. 


As  tlie  tHIns  owaea 

"Property"  is  a  generic  term,  whi<^  un- 
der Giv.  Gode,  (  654,  includes  anything  whidi 
may  be  the  subject  of  ownership.  Los  An- 
geles Pac.  Go.  V.  Hubbard,  121  Pac  306^  306, 
17  Gal.  App.  646. 

"Property,**  as  defined  by  Seas.  Laws 
1903,  c.  78,  an  act  to  provide  a  system  of 
public  revenue,  includes  every  kind  of  prop- 
erty tangible  or  intangible  subject  to  owner- 
ship. State  ex  reL  Bredienridge  v.  FlemiaCi 
97  N.  W.  1063,  1066,  70  Neb.. 523,  633. 

Under  Laws  1907,  c  406,  f  1  (Gen.  St 
1901,  t  7502),  defining  ^'property,*  as  naed 
therein  respecting  taxation,  to  mean  and  in- 
clude every  kind  of  property  subject  to  owa- 
ership,  the  finished  product  of  a  mannfict- 
urer  as  to  which  there  Is  no  qoeatton  of 
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ownership  is  taxable.    State  v.  Holcomb,  106 
Pac.  1030,  1033,  81  Kan.  879. 

"Property'*  Is  something  to  which  the 
owner  can  have  title.  Title  may  be  evidenced 
by  an  appropriate  instrument.  No  instm- 
ment  for  the  conveyance  of  things  which  are 
not  property  Is  known  to  the  law,  and  none 
can  be  contrived.  Holcombe  v.  Trenton 
White  City  Ck).,  82  Atl.  618,  688,  80  N.  J. 
Eq.  122. 

"Property,"  in  the  strict  legal  sense,  is 
an  aggregate  of  rights  which  are  guaranteed 
and  protected  by  the  government,  and.  In  the 
ordinary  sense,  indicates  the  thing  itself, 
rather  than  the  rights  attached  to  it.  Ful- 
ton light,  Heat  &  Power  Co.  v.  State,  121 
N.  Y.  Supp.  636,  563,  65  Misc.  Rep.  263. 

Under  av.  Code,  SI  654,  655,  663,  declar- 
ing that  anything  of  which  there  may  be 
ownership  is  "property"  under  the  Code,  that 
there  may  be  ownership  of  all  inanimate 
things  which  are  capable  of  appropriation 
or  of  manual  delivery,  and  that  every  kind  of 
property  that  is  not  real  is  personal,  a  plain- 
tiif  was  entitled  to  recover  for  breach  of  a 
contract  for  the  delivery  of  electricity  under 
a  complaint  charging  a  breach  of  a  contract 
to  sell  and  deliver  "personal  property."  Ter- 
race Water  Co.  v.  San  Antonio  light  &  Pow- 
er Co.,  82  Pac.  662,  663, 1  Cal.  App.  611. 

Bonds  In  seAeral 

Bonds  are  "property"  within  Act  29th 
Ijeg.  providing  for  the  taxing  of  property 
owned  in  the  state.  Hall  v.  Miller,  116  S. 
W.  1168,  1171,  102  Tex.  289. 

Bonds  are  ''property"  within  the  statute 
providing  that  to  actions  brought  to  recover 
money  or  property  deposited  with  any  bank 
no  limitation  begins  to  run  until  after  de- 
mand. Bates  V.  Capital  State  Bank,  110  Pac 
277,  280,  18  Idaho,  429. 

The  obtaining  of  a  surety  or  indemnity 
bond  by  a  bankrupt  by  means  of  a  materially 
false  statement  was  not  the  obtaining  of 
"property"  on  credit  within  the  meaning  of 
Bankr.  Act  July  1,  1898,  c.  541,  i  14b  (3),  30 
Stat  660,  as  amended  by  82  Stat  797,  which 
bars  his  right  to  a  discharge.  In  re  Tanner, 
102  Fed.  672,  674. 

BusiiieMi,  oeoiipatloAy  ov  profession 

A  person's  business  Is  "property."  Peo- 
ple V.  McFarlln,  89  N.  Y.  Supp.  527,  628, 
43  Misc.  Rep.  691. 

A  calling,  business,  or  profession  chosen 
and  followed  is  "property."  State  v.  Chap- 
man, 65  Atl.  94,  96,  69  N.  J.  Law,  464. 

While  the  right  to  labor  or  to  practice  a 
profession  may  be  considered  a  property 
right  for  the  purpose  of  protection^  services 
already  rendered  by  one  person  for  another 
are  not  "property,"  for  the  purpose  of  en- 
larging or  <Aanging  the  ordinary  remedies  by 
which  the  Indebtedness  therefor  may  be  re- 


covered.   Gleason  v.  Thaw,  185  Fed.  345,  847, 
107  C.  C.  A.  463,  34  L.  R.  A.  (N.  S.)  894. 

A  corporation  upon  complying  with  the 
regulations  of  a  statute  as  to  the  formation 
of  a  corporation  has  the  right  to  do  business; 
in  other  words,  the  "right  to  be,"  to  "exist" 
But  this  right  to  be  or  to  exist  is  not  an 
element  of  property  that  can  be  taxed.  A 
corporation  might  exist  for  any  number  of 
years,  but  tf  it  never  acquired  any  property 
or  engaged  In  any  business.  Its  "right  to  be" 
would  have  no  taxable  value,  it  would  have 
no  cash  value  or  no  assessment  value,  a 
corporation  s6  formed  would  likewise  have 
a  right  to  transact  business,  but  until  it  ac- 
quired property  or  actually  transacted  some 
business  it  would  have  absolutely  no  value, 
and  hence  would  not  be  a  subject  for  taxa- 
tion. Commonwealth  v.  Ledman,  106  S.  W. 
247,  261,  127  Ky.  603. 

A  license  tax  on  the  privilege  or  right 
to  carry  on  a  particular  trade  wltliin  a  city 
is  not  a  tax  on  "property"  as  defined  by 
Const  art.  13,  t  h  declaring  that  all  prop- 
erty should  be  taxed  In  proportion  to  Its 
value,  and  that  the  word  "property"  includes 
"moneys,  credits,  bonds,  stock,  dues,  fran- 
chises and  all  other  matters  and  things  real, 
personal  and  mixed,  capable  of  private  own- 
ership." City  of  Los  Angeles  v.  Los  Angeles 
Independent  Gas  Co.,  98  Pac.  1006,  162  Cal. 
766. 

• 

A  person's  business  ia  property  entitled, 
under  the  Constitution,  to  protection  from 
unlawful  interference.  Every  person  has  a 
right  as  between  his  f^Iow  citizens  and  him> 
self,  to  carry  on  his  business  within  legal 
limits,  according  to  his  own  discretion  and 
choice  with  any  means  which  are  safe  and 
healthful,  and  to  employ  therein  such  persons 
as  he  may  select  and  with  such  absolute 
right  third  persons  may  not  interfere  with 
intent  to  injure  If  their  demands  are  not 
complied  with.  Purvis  v.  Local  No.  600, 
United  Brotherhood  of  Carpenters  and  Join- 
ers, 63  Atl.  585,  688,  214  Pa.  348,  12  L.  R.  A. 
(N.  S.)  642,  112  Am.  St  Rep.  757,  6  Ann.  Cas. 
276  (dtlng  Barr  v.  Essex  Trades  Council, 
30  AU.  881,  63  N.  J.  Eq.  101). 

The  right  to  operate  vessels  and  to  con- 
duct business  is  as  much  "property"  aa  are 
the  vessels  themselves.  All  the  rights  which 
are  incident  to  the  use,  enjoyment  and  dis- 
position of  tangible  things  are  property. 
"'Property*  is  everything  that  has  an  ex- 
changeable value."  An  owner  of  a  vessel  has 
a  property  right  not  only  in  the  vessel  Itself, 
but  in  its  use  and  the  business  in  which  it 
is  employed,  which  may  be  protected  by  In- 
junction restraining  unlawful  interference 
with  employes  engaged  in  operating  the  ves- 
sel and  conducting  such  business.  Sailors' 
Union  of  the  Pacific  v.  Hammond  Lumber 
Co.,  166  Fed.  450,  464,  86  C.  C.  A.  16  (quot- 
ing and  adopting  definition  in  Slaughter- 
house Cases,  16  Wall.  [88  U.  S.]  127,  21  L. 
Ed.  894). 
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d&eok 

An  undeliyered  check  is  subject  to  lar- 
ceny as  "property**  under  Pen.  Code  1895, 
art  866,  providing  that  "property**  as  used 
in  relation  to  the  crime  of  theft  includes  any 
writing  containing  evidence  of  existing  debt, 
contract,  liability,  promise,  or  ownership  of 
real  or  personal  property  and  any  writing, 
provided  it  possesses  ascertainable  value. 
Worsham  v.  State,  120  S.  W.  439,  441,  58 
Tex.  Cr.  B.  253, 18  Ann.  Gas.  134. 

A  "check**  is  a  bill  of  exchange,  some- 
times defined  as  an  inland  bill  of  exchange, 
and  is  "property**;  It  being  capable  of  bene- 
ficial ownership.  State  v.  Fraley,  76  S.  El 
134,  135,  71  W.  Va.  100,  42  L.  B.  A.  (N.  S.) 
498  (citing  2  Words  and  Phrases,  p.  1109). 

Oondnlts  in.  streets  for  oarryins  wires 

Conduits  laid  in  city  streets  by  a  tele- 
phone and  telegraph  company  for  the  purpose 
of  carrying  its  wires  are  "property"  within 
Bev.  St  c.  8,  i  41,  providing  that  the  excise 
tax  imposed  on  telephone  and  telegraph  com- 
panies shall  be  in  lieu  of  all  taxes  on  its 
shares  of  capital  stock  and  its  property  used 
in  the  conduct  of  its  business,  including  the 
poles,  wires,  insulators,  etc.,  and  are  not  ex- 
cluded by  the  express  mention  of  such  other 
items  of  exempted  property  in  that  section. 
City  of  Portland  v.  New  England  Telephone 
&  Telegraph  Co.,  68  AU.  1040,  1044,  103  Me. 
240. 

OontinKent  reaialnder 

Under  Bankr.  Act  July  1,  1898,  c.  541,  § 
70a,  30  Stat.  565,  providing  that  all  property 
that  a  bankrupt  could  by  any  means  have 
transferred  passes  to  the  assignee,  a  contin- 
gent remainder  in  land  is  subject  to  sale  by 
the  trustee.  While  a  contingent  remainder 
is  not  technically  an  estate,  but  a  mere  pos- 
sibility of  an  estate  in  the  future,  it  Is  "prop- 
erty**  within  Bankr.  Act  July  1,  1898,  a  541, 
S  70a,  30  Stat  565 ;  that  term  as  used  therein 
being  of  the  broadest  possible  signification, 
embracing  everything  that  has  exchangeable 
value,  or  goes  to  make  up  a  man*s  wealth, 
and  every  interest  or  estate  which  the  law 
regards  of  sufficient  value  for  Judicial  recog- 
nition. Martin  &  Earle  v.  Maxwell,  67  S.  E. 
962,  964,  86  S.  a  1,  138  Am.  St  Bep.  1012. 

Credits 

The  word  "property,**  as  used  in  Const 
art  8,  i  1,  declaring  that  taxes  shall  be  levied 
on  such  property  as  the  Legislature  shall 
prescribe,  includes  credits,  and  hence  Rev, 
St.  1898,  §  1036,  declaring  that  personal  prop- 
erty, for  purposes  of  taxation,  shall  be  con- 
strued to  include  all  debts  due  from  solvent 
debtors,  is  valid.  Klngsley  v.  City  of  Mer- 
rill, 99  N.  W.  1044,  1045,  122  Wis.  185.  67 
L.  B.  A.  200,  2  Ann.  Cas.  748. 

The  word  "property,"  defined  In  Cobbey's 
Ann.  St.  1903,  §  10402,  relating  to  assessment 
for  taxation,  as  every  kind  of  property,  tnn- 
gible  or  intangible^  subject  to  ownership,  in- 


cludes credits.    Lancaster  Comity  ▼.  McDon- 
ald, 103  N.  W.  78,  79,  73  Neb.  453. 

Outstanding  uncollected  accounts  are 
generally  recognized  in  law  and  In  practice 
as  "property,**  and,  that  being  the  case,  are 
subject  to  taxation.  Standard  Marine  Ins. 
Co.,  Limited,  of  Liverpool,  England,  t.  Board 
of  Assessors,  49  South.  483,  484,  123  La.  717, 
29  L.  B.  A.  (N.  &)  59. 

Const  f  172,  requires  all  property  not  ex- 
empted to  be  assessed  for  taxation  at  the 
price  it  would  bring  at  a  fair  and  voluntary 
sale.  E;y.  St  |  4020,  requires  all  real  and 
personal  estates  to  be  assessed  for  taxation, 
and  section  4022  provides  that  for  taxation 
purposes  real  estate  shall  include  all  lands, 
and  personal  estate  shall  include  every  other 
kind  of  property,  tangible  as  well  as  in- 
tangible. Held,  that  the  word  "property** 
embraced  everything  of  value  owned,  or 
which  could  be  sold  at  any  price,  and  includ- 
ed an  enforceable  demand  against  a  person 
or  property,  and  that  the  "storage  acoountN 
created  by  the  deposit  by  distillers  of  whisky 
in  bonded  warehouses  was  property  assess- 
able for  taxation;  any  contingency  that  the 
whisky  might  not  bring  enough  to  pay  stor- 
age or  might  be  destroyed,  etc.,  not  depriv- 
ing it  of  its  character  of  property.  Common- 
wealth V.  Kentucky  Distilleries  ft  Warehouse 
Co.,  136  S.  W.  103%  1136,  143  Ky.  314. 

Dead  body 

While  a  dead  human  body  is  not  prop- 
erty in  the  usual  meaning  of  the  term.  It  is 
a  sort  of  quasi  property,  to  which  certain  per- 
sons may  have  rights,  as  they  have  duties  to 
perform  toward  it,  and  the  right  to  dispose 
of  a  corpse  by  decent  sepulture  includes  the 
right  to  the  possession  of  the  body  in  the 
condition  in  which  death  leaves  It  Gray  v. 
State,  114  S.  W.  635,  641,  65  Tex.  Cr.  B.  90, 
22  L.  B.  A.  (N.  S.)  513. 

In  the  sense  in  which  "property**  is  ordi- 
narily used,  one  whose  duty  it  becomes  to 
bury  a  deceased  person  has  no  rights  of 
ownership  over  the  corpse;  but  in  the  broad- 
er meaning  of  the  term,  he  has  a  quasi  prop- 
erty right  therein,  which  entitles  him  to  pos- 
session and  control  of  the  body  for  the  single 
purpose  of  decent  burial.  .  Litteral  v.  litter- 
al.  111  S.  W.  872,  874,  131  Mo.  A19.  306. 

Delits 

A  debt  is  •'property**  within  Laws  1896, 
p.  868,  c.  908,  S  220,  imposing  a  tax  on  the 
transfer  of  any  property,  real  or  personaL 
In  view  of  the  definition  of  property  con- 
tained in  section  242,  moneys  due  a  nonresi- 
dent, who  was,  because  of  his  illness,  unable 
to  transact  business,  was  given  to  his  secre- 
tary, and  by  him  deposited  in  a  bank  as  f 
special  account  in  the  creditor's  name,  where 
it  remained  until  after  the  creditor's  death 
was  subject  to  the  transfer  tax,  since  th« 
money  was  subject  to  the  creditor's  orde« 
at  the  time  of  his  death,  and  money  deposit- 
ed witl^  ai)roker  by  a  nonresident  to  maigis 
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stock  transactlonB,  wblch  could  be  with- 
drawn at  any  timei  ia,  when  withdrawn  after 
the  death  of  the  depositor,  subject  to  the 
transfer  tax.  In  re  Daly's  Estate,  91  N.  Y. 
Supp.  858,  %a2,  100  App.  Div.  373. 

Deposits 

Under  B.  ft  G.  Ckmip.  {  800,  providing 
that  all  "property"  of  defendant  not  exempt 
from  execution  shall  be  liable  to  attachment, 
the  balance  a  firm  has  to  its  credit  in  a  bank 
is  liable  to  setaure  under  an  attachment  in 
an  action  against  the  firm,  the  word  "prop- 
erty" Including  linoney  and  credits.  Caldwell 
Banking  ft  Trust  Go.  v.  Porter,  96  P.  1,  2, 
52  Or.  818. 

The  word  "property,"  in  Pub.  St  1901, 
c.  64,  f  1,  providing  that  every  railroad  corpo- 
ration shall  pay  to  the  state  an  annual  tax 
on  the  value  of  its  property  at  a  rate  as 
nearly  equal  as  may  be  to  the  average  rate  of 
taxation  on  other  property  throughout  the 
state,  when  considered  in  connection  with 
the  history  of  the  legislation  on  the  sub- 
ject of  railroad  taxation,  together  with  the 
decisions  of  the  Supreme  Gourt  on  the  sub- 
ject, and  when  considered  in  connection  with 
similar  language  used  in  the  statutes  govern- 
ing taxation  of  telegraph  and  telephone  com- 
panies, and  of  sleeping,  dining,  and  parlor 
cars,  includes  savings  bank  deposits  taxable 
by  chapter  65,  §  5,  Pub.  St.  1901,  and,  in  de- 
termining the  average  rate  of  taxation  on  the 
property  in  the  state,  savings  bank  deposits 
must  be  considered.  Wyatt  v.  State  Board 
of  Equalization,  70  AU.  887.  388,  390,  74  N. 
H.  552. 

The  words  "estate"  and  **property,"  as 
used  in  the  Transfer  Tax  Law,  Laws  1896, 
p.  869,  c.  906,  are  defined  by  section  242  to 
mean  the  property  or  interest  therein  of  the 
testator,  Intestate,  grantor,  bargainer,  or  ven- 
dor passing  or  transferred.    A  husband  and 
wife  deposited  moneys  with  two  trust  compa- 
nies, either  of  them,  or  the  survivor,  having 
power  to  draw  such  deposits.    In  the  earlier 
account  the  husband's  name  came  first,  and 
in  the  later  one  the  wife's  name  came  first 
The  moneys  deposited  in  both  accounts  previ- 
ously belonged  to  the  wife,  and  the  checks 
drawn  on  the  early  account  were  generally 
signed  by  the  husband  to  pay  household  ex- 
penses, and  the  later  account  was  drawn  up- 
on by  checks  signed  by  the  husband  with  the 
names  of  both  parties  to  pay  for  traveling 
expenses,  and  often  checks  were  drawn  on 
the  later  account  and  deposited  in  the  first 
account  and  disbursed  for  family  expenses. 
The  husband  contributed  his  whole  salary 
to  the  household  expenses.    On  the  death  of 
the  wife,  the  balances  in  the  joint  accounts 
were  not  subject  to  the  transfer  tax.    In  re 
Stebbins'  Estate,  103  N.  Y.  Supp.  563,  565, 
,  52  Misc.  Bep.  438. 

Begs 

A  dog  is  "pi^operty.**     Bowan  v.  Sussdorff, 
132  K.  Y.  Supp.  550,  552,  147  App.  Div.  673. 
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A  dog  is  such  "property"  as  to  be  subject 
to  levy  and  sale  for  the  debts  of  his  owner. 
Vaughn  V.  Nelson,  62  &  E.  706,  5  Oa.  App. 
105. 

Gode  1907,  i  5476,  provides  that,  when 
any  stock  is  killed  or  injured  or  other  prop- 
erty damaged  by  any  railroad,  the  burden  of 
showing  absence  of  negligence  shall  be  on  the 
railroad  company.  Held,  that  the  term 
"stock"  does  not  include  a  dog,  but  that  it 
is  included  in  the  word  "property,"  and,  the 
statute  being  sufllciently  broad  to  include  a 
street  railroad,  the  burden  of  proof,  in  an 
action  against  a  street  railroad  company  for 
killing  plaintiff's  dog,  was  on  defendant  to 
show  absence  of  negligence.  Selma  Street 
ft  Suburban  By.  Go.  v.  Martin,  56  South.  601, 
602,  2  Ala.  App.  587. 

An  ordinance  of  a  dty  imposing  a  tax 
on  dogs,  enacted  under  Gities  and  Villages 
Act,  art.  5,  §  1,  cl.  80,  empowering  cities  to 
regulate  and  prohibit  the  running  at  large  of 
dogs  and  to  impose  a  tax  on  dogs  is  with- 
in the  police  power,  as  imposing  a  tax  for 
regulation,  and  not  for  revenue,  so  that  it  is 
not  governed  by  Gonst  art  9,  {§  1,  9,  10,  pro- 
viding that  taxes  levied  by  valuation  shall 
be  uniform  as  to  persons  and  property  though 
a  dog  is  "property,"  and  though  the  ordi- 
nance makes  no  disposition  of  the  taxes  when 
collected.  Gity  of  Paxton  v.  Fltzsimmons,  97 
N.  E.  675,  253  lU.  355,  39  L.  B.  A.  (N.  S.)  155. 

Draft 

A  draft  is  •'property"  within  the  gar- 
nishment statute.  Washington  Brick,  lime 
ft  Mfg.  Go.  V.  Traders'  Nat  Bank,  89  Pac. 
157, 158,  46  Wash.  23, 128  Am.  St  Bep.  912. 

Eavnins  oapaelty 

Alimony  can  be  allowed  to  the  wife  after 
she  obtains  a  divorce -under  Giv.  Gode,  art 
160,  only  from  the  property  and  not  in  ex- 
cess of  one-third  of  the  income  of  the  hus- 
band, and  the  word  "property"  does  not  mean 
earning  capacity.  Jackson  v.  Burns,  41 
South.  40,  41,  116  La.  695. 


An  easement  is  "property."  Stein  v. 
Ghesapeake  ft  O.  B.  Go.,  116  S.  W.  733,  737, 
132  Ky.  322. 

The  term  "property"  is  capable  of  In- 
cluding easements.  McEwan  v.  Pennsylvan- 
ia, N.  J.  ft  N.  Y.  B.  Co.,  60  AU.  1130,  1131.  72 
N.  J.  Law,  419. 

Street  easements  are  "property"  within 
the  protection  of  the  state  and  federal  Gon- 
stitutlons.  Mlnzesheimer  v.  Prendergast,  X29 
N.  Y.  Supp.  779,  781,  144  App.  Dlv,  576. 

An  easement  created  by  deed  is  a  valu- 
able property  right,  and  cannot  be  extin- 
guished without  compensation  merely  because 
of  an  unauthorized  or  excessive  use.  McGul- 
lough  V.  Broad  Exch.  Go.,  92  N.  Y.  Bupp.  588, 
534, 101  App.  Div.  566. 
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Right  to  possession  of  land  under  an 
easement  is  "property"  within  the  law  of 
eminent  domain.  Lancaster  v.  Augusta  Wa- 
ter Dist.,  79  Atl.  463,  465,  108  Me.  137,  Ann. 
Gas.  1913A,  1252. 

An  easement  appurtenant  to  real  estate 
is  "property"  within  the  Constituti09,  and, 
where  the  same  is  appropriated  by  one  hav- 
ing no  right  to  acquire  property  under  the 
right  of  eminent  domain,  the  owner  of  the 
easement  is  entitled  to  appeal  to  equity  to 
enjoin  the  appropriation.  Batchelor  v.  Hln- 
kle,  125  N.  Y.  Supp.  929,  930,  140  App.  Dlv. 
621. 

A  street  railway  company  exercising  the 
right  obtained  from  a  city  to  construct  tracks 
in  the  streets  and  operate  cars  thereon,  by 
actually  constructing  the  tracks  and  operat- 
ing cars,  obtains  an  easement,  which  is  prop- 
erty subject  to  taxation.  United  Rys.  &  Elec- 
tric Co.  of  Baltimore  v.  City  of  Baltimore, 
73  Atl.  633,  634,  111  Md.  264. 

Eqxdltable,  legal,  or  otl&er  title 

An  equity  In  incumbered  real  estate  is 
"property"  within  Const,  art  2,  §  30,  provid- 
ing that  no  person  shall  be  deprived  of  prop- 
erty without  due  process  of  law.  State  ex 
rel.  Deems  v.  Hoi  tea  mp,  151  S.  W.  -153,  157, 
245  Mo.  655. 

"The  words  'property  of  the  bankrapt* 
mean  only  the  property  to  which  the  bank- 
rupt is  beneflcially  entitled,  and  do  not  in- 
clude property  to  which  he  has  only  a  bare 
legal  title."  First  Nat.  Bank  v.  Staake,  26 
Sup.  Ct.  580,  584,  202  U.  S.  141,  50  L.  Ed. 
967  (citing  Hewit  v.  Berlin  Mach.  Works,  24 
Sup.  Ot  695,  194  U.  S.  296,  48  L.  Ed.  986); 

"In  the  construction  of  those  provisions 
of  a  treaty  that  provide  for  the  protection  of 
'property'  of  owners  within  the  ceded  terri- 
tory, it  has  been  uniformly  held  that  the 
term  'property'  embraces  all  rights  whether 
legal,  equitable  or  imperfect"  State  v.  Rus- 
sell, 85  S.  W.  288,  291,  38  Tex.  Civ.  App.  13 ; 
Haynes  v.  State  (Tex.)  85  S.  W.  1029,  1039 
(citing  Strother  v.  Lucas,  12  Pet  [37  U.  S.l 
435,  9  L.  Ed.  1137 ;  Hornsby  v.  United  States, 
10  Wall.  [77  U.  S.]  224;  19  L.  Ed.  900). 

£itate 

The  words  "property"  and  "estate"  are 
often  used  synonymously,  and  are  so  used  in 
a  statute  imposing  an  inheritance  tax,  at  a 
specified  rate,  on  every  $100  of  the  market 
value  of  the  "property"  received  by  each  per- 
BOtL  People  V.  H^oenlg,  85  Pac.  1129-1181,  87 
Colo.  283,  11  Ann.  Cas.  140. 

The  word  "estate,"  used  in  its  primary 
sense'  in  a  win,  without  anything  in  the  con- 
text to  limit  it,  is  nearly  synonymous  with 
the  word  "property,"  where  that  word  is  not 
qualified  by  the  addition  of  the  word  "per- 
sonal,**  and  onder  the  word  "estate,"  in  its 
primary  sense;  real,  property  will  ordinarily 
pass;  the  presumptloa.being.that  the  testator 


used  the  word  in  its  Indnslve  signlfimflwi, 
unless  the  context  retricts  Its  meaning  to 
some  particular  species  of  property.  Powell 
V.  Woodcock,  62  S.  B.  1071,  1072,  14»  N.  C. 
235  (citing  1  Underbill,  Wills,  S  *5 ;  toil  v. 
Newsome,  50  S.  E.  097,  138  N.  C.  115,  3  Ana 
Cas.  417). 

In  Civ.  Code,  f  485,  making  railroads  re- 
sponsible for  injury  they  may  occasion  to 
domestic  animals  on  a  line  whi<4i  passes 
through  or  along  the  property  of  the  owner 
of  the  animals,  "property"  Is  Interchange- 
able with  "estate."  That  a  tenant  has  a 
property  in  land  may  not  be  doubted.  Wal- 
ther  V.  Sierra  R.  Co.,  74  Pac.  840,  641,  141 
Cal.  288. 

"The  word  'estate,'  taken  in  its  primary 
sense,  as  used  in  a  will,  without  anything  io 
the  context  to  limit  It,  is  a  word  of  very  ei- 
tensive  meaning.  It  is  nearly  synonymou:!! 
with  the  word  'property,'  when  that  word 
is  not  qualified  by  the  word  'personaL'  Un- 
der the  word  'estate,'  used  in  its  primary 
sense,  real  property  of  every  description  will 
ordinarily  pass ;  and  the  presumption  is  tiut 
the  testator,  in  using  the  word,  uses  It  in  its 
broad  and  Inclusive  signification,  unless  the 
context  restricts  its  meaning  to  some  partico- 
lar  species  of  property."  Foil  v.  Newsome. 
50  S.  E.  597,  598,  138  N.  C.  115,  3  Ann.  Ct& 
417  (quoting  and  adopting  definition  In  1  Ud- 
derhUl,  Wills,  §  295). 

• 

Hzemptioa  under  statmte  of  UaUtatiM 

The  bar  of  the  statute  of  limitations  u 
a  defense  to  an  obligation  is  not  "propertr": 
and  hence  the  removal  of  the  bar  by  statotp 
is  not  a  taking  of  property  without  due  pro- 
cess  of  law,  within  the  constitutional  inhibi- 
tion. People  ex  rel.  Eckerson  v.  Board  of 
Education,  etc.,  of-  School  Dist  No.  1  of 
Haverstraw,  110  N.  T.  Supp.  769,  774,  126 
App.  Dlv.  414. 

Fee 

The  term  "property  in  lands"  is  not  eon- 
fined  to  title  in  fee,  but  is  suflSdently  com- 
prehenslve  to  Include  any  usufnictuaiy  in- 
terest, whether  it  be  a  leasehold  or  ma^ 
right  of  possession.  Harvey  Coal  &  Coke  Go. 
V.  DiUon,  53  S.  E.  928,  933,  59  W.  Ya.  006,  6 
L.  R.  A.  (N.  S.)  628. 

In  the  constitutional  provision  as  to  com- 
pensation for  property  taken  for  public  use, 
the  term  "property"  includes  the  fee-dxnid' 
title  to  the  thing  owned,  whether  it  be  tu' 
dened  with  an  easement  or  not ;  and  the  tern 
"taken"  Includes  the  appropriation  of  thit 
thing  or  of  some  Interest  or  estate  in  it,  l7 
actual,  physical  possession,  such  as  ex* 
when  a  railroad  Is  constructed  and  opened' 
on  it  McCammon  &  Lang  Lumber  Co.  v. 
Trinity  &  B.  V.  R.  Co.,  133  S.  W.  247,  2«, 
104  Tex.  8,  36  L.  B»  A.  (N.  8.)  662;  Aim.  Ci^ 
J1918E,  870.  .     '      *• 
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A  mere  expectancy  or  possibility,  as  that 
of  an  heir  at  law,  or  heir  in  tail  while  the 
ancestor  Is  still  living,  or  that  of  husband 
or  wife,  as  to  curtesy  or  dower  before  the 
death  of  the  other  spouse,  or  that  of  a  Joint 
tenant  during  the  life  of  the  other  Joint  ten- 
ant, Is  not  "property"  within  Const,  art  1,  t 
10,  and  the  fourteenth  amendment  to  the  fed- 
eral Omstltution,  providing  that  no  one  shall 
be  deprived  of  property  without  due  process 
of  law.  Public  Laws  1906,  c.  1346,  re-enacted 
in  Gen.  Laws  1009,  c.  252,  I  16,  authorizing 
the  barring  of  equitable  estates  tail  and  re- 
mainders and  reversions  expectant  thereon, 
violates  Const  art.  1,  §  10,  and  the  four- 
teenth amendment  to  the  federal  Constitu- 
tion, prohibiting  the  deprivation  of  property 
without  due  process  of  law,  so  far  as  it  re- 
lates to  estates  in  existence  prior  to  its  pas- 
sage, and  the  rights  of  grandchildren  and 
heirs  at  law  of  testator,  existing  prior  to 
the  act  under  the  will  creating  equitable  es- 
tates tail  in  testator's  children  with  contiur 
gent  cross-remainders  to  the  survivors  or 
their  descendants,  and  providing  that  on  the 
death  of  the  children  without  issue  the  prop- 
erty shall  go  to  his  heirs  at  law,  may  not  be 
barred  as  authorised  by  the  act.  Green  v. 
Edwards,  T7  AtL  188,  196,  31  R.  I.  1,  Ann. 
Ca«.  1912B,  41. 


FiBA&elal  standing  or  eredftt 

A  man's  financial  standing  or  credit  may 
not  be  "property"  within  the  technical  mean- 
ing of  that  term,  but  it  is  something  often 
more  valuable;  and,  if  it  be  wrongfully  in- 
jured or  destroyed  by  another,  he  may  re- 
cover whatever  pecuniary  damages  he  can 
prove,  by  competent  testimony  under  proper 
pleadings,  he  has  sustained  thereby.  Tootie 
V.  Kent,  78  Paa  810,  814, 12  Okl.  674  (quoting 
and  adopting  definition  in  Kyd  v.  Cook,  76  N. 
W.  524,  56  Neb.  71,  71  Am.  St  Rep.  661).  ■ 

"Property,"  as  used  In  connection  with 
fraud  and  defamation,  as  well  as  In  mali- 
cious prosecution,  may  include  good  will  and 
credit.  Hansen  Mercantile  Co.  v.  Wyman, 
Partridge  &  Co.,  117  N.  W.  926,  927,  105 
Minn.  491,  21  L.  R.  A.  (N.  80  727. 

Fisl&erT 

The  right  of  fishery  is  •property." 
Hume  V.  Rogue  River  Packing  Co.,  92  Pac. 
1065,  1068,  51  Or.  237,  31  D.  R.  A.  (N.  S.)  396, 
'^  31  Am.  St.  Rep.  732. 

.  '    The  right  to  take  fish  from  the  tide  wa-^ 

ters  of  a  state  is  a  ^'property  right"  and  not 

^  mere  privilege  of  citizenship,  and,  since  the 

,^tltle  to  the  bed  of  all  tide  waters  in  the 

-"^^wAte  is  in  the  state  as  trustee  for  its  citi- 

sena,  the  state  may  impose  such  conditions 

on  the  right  to  take  fish  therefrom  as  it  sees 

fit,  notwithstanding  the  license  fee  exacted 

**^ni  aliens  is  higher  than  that  required  of 

own  citisens*    Ijeong  Mow  v.  Board  of 


Com'rs  for  Protection  of  Birds,  Game  and 
Fish,  185  Pfed.  223. 


See,  also,  Sp^cial  Franchise. 

A  franchise  is  **property,"  and,  like  oth- 
er property,  may  be  taken  for  public  use. 
St3te  V.  Suffleld  &  ThompsonviUe  Bridge  Co., 
70  Atl.  55.  57,  81  Conn.  56  (citing  Enfield 
Toll  Bridge  Co.  v.  Hartford  &  N.  H.  R.  Co., 
17  Conn.  40,  42  Am.  Dec.  716). 

A  franchise  to  construct  waterworks  in 
a  dty  and  use  the  streets  for  that  purpose 
is  "property.**  Adams  v.  Samuel  R.  Bullock 
&  Co.,  47  South.  527,  580,  94  Miss.  27,  19  Ann. 
Cas.  165. 

An  ad  valorem  tax  laid  on  franchises  of 
public  service  corporations  Is  a  property  tax ; 
their  franchises  being  deemed  "property." 
Board  of  Coundlmen  of  City  of  Frankfort 
V.  Capital  Gas  &  Electric  Light  Co.  (Ky.) 
96  S.  W.  870,  872. 

The  franchise  of  a  water  company  to  col- 
lect rates  for  water  is  property,  and  its  val- 
ue, as  well  as  whatever  value  axtacnes  to  its 
business  as  a  going  concern,  is  to  be  consid- 
ered in  determining  the  value  of  its  property 
for  rate-fixing  purposes,  but  the  burden  of 
proving  such  values  rests  upon  the  company. 
Spring  Valley  Water  Co.  v.  City  and  County 
of  San  rrandsco,  165  Fed.  667,  693. 

The  corporate  franchise,  the  right  to  be 
a  corporation,  created  by  the  laws  of  the 
state,  and  to  conduct  its  corporate  business 
in  the  state  whatever  value  might  attach 
to  such  right  and  its  exercise,  are  "property" 
of  the  corporation  frequently  possessing  great 
value.  Marlon  Nat  Bank  of  Lebanon  v.  Bur- 
ton (Ky.)  90  S.  W.  944,  947,  10  L.  B.  A.  (N. 
S.)  947. 

A  gas  franchise  Is  "property,"  a  vested 
right  protected  by  the  Constitution,  while  a 
'*license^'  is  a  mere  personal  privilege,  and 
revocable,  except  in  rare  instances  and  under 
peculiar  conditions.  Blizabeth  City  v.  Banks, 
64  S.  E.  189,  192,  150  N.  C.  407,  22  L.  B.  A. 
(N.  S.)  925.       . 

A  franchise  to  one  and  to  such  persons 
as  he  might  associate  with  him  to  construct 
and  maintain  a  turnpike  road  and  to  collect 
tolls  thereon,  subject  to  supervision  l^y  coun- 
ty officers  granting  a  right  of  way,  and  fix- 
ing a  time  for  the  completion  of  the  road,  is 
"property"  within  Oiv.  Code,  S  1044,  provid- 
ing that  "property  of  any  kind  may  be 
transferred  except  as  otherwise  provided  by 
this  article,"  and  as  such  is  transferable  by 
assignment  or  in  any  other  authorized  mode 
of  transferring  real  property.  PeoplQ^.ex  r^ 
Spiers  v.  Lawley,  119  Paa  1089,  1992,  .17 
Cal.  App.  331. 

The  tax  law  (Laws  1881,  c  296),  defin- 
ing the  t^rms,  ^lahd,"  '*ieal  estate,"  and 
"real  property**  as  including  "all  surface,  un- 
derground or-  elevated  rail^oada»"  -aad'^  thi^ 
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value  of  all  franchi^s  to  construct  or  oper- 
ate railroads,  in,  under,  above  or  through 
streets,  is  not  limited  to  street  surface  rail- 
roads only,  but  includes  long  distance  sur- 
face steam  railroads,  and  h^nce  a  franchise 
granted  by  the  state  to  a  steam  surface  rail- 
road for  its  road  in,  under,  above,  or  through 
streets  is  property,  and  a  special  franchise, 
and  taxable.  People  ex  rel.  New  York  Cent 
&  H.  R,  R.  Co.  V.  Woodbury,  133  N.  Y.  Supp. 
135,  139,  74  Misc.  Rep.  130,  145. 

A  corporate  franchise,  the  right  to  be 
and  exist  as  a  corporation,  may  constitute 
a  valuable  property  of  the  corporation  with- 
in the  meaning  of  the  term  "property"  as 
used  in  Const  art  13,  1 1,  requiring  all  prop- 
erty to  be  taxed  in  proportion  to  its  value, 
but  the  tax  imposed  on  corporations  by  Act 
March  20,  1905,  as  amended,  imposing  a  li- 
cense tax  on  all  domestic  corporations  with 
certain  exceptions,  and  all  foreign  corpora- 
tions doing  business  in  the  state,  forfeiting 
the  charter  or  right  to  do  business  in  the 
state  on  failure  to  pay,  is  not  a  tax  upon 
''property,"  within  that  section,  being  a  li- 
cense fee  for  the  privilege  of  existing  as  a 
corporation  in  case  of  domestic  corporations, 
and  for  the  privilege  of  doing  business  with- 
in the  state  in  case  of  a  foreign  corporation. 
Kaiser  Land  &  Fruit  Co.  v.  Curry,  103  Pac. 
341, 346, 155  CaL  63a 

Laws  1907,  p.  126,  c  107,  imposing  on 
each  domestic  and  foreign  cori>oration  a 
progressive  annual  license  tax  based  on  its 
authorized  capital.  Imposes  a  license  tax  on 
the  privilege  of  existing  as  a  corporation, 
and  does  not  impose  a  license  tax  on  the 
franchise  to  carry  on  a  particular  business, 
and  is  not  in  conflict  with  Const  art  13,  §( 
2,  3,  providing  that  all  property,  including 
franchises,  shall  be  taxed  in  proportion  to 
value,  etc,  since  corporate  franchises  may 
be  property,  or  may  not  be  deemed  as  prop- 
erty; the  intention  of  the  statute  being  that 
it  should  not  be  treated  as  property  in  such 
case.  Blackrock  Copper  Min.  ft  Mill.  Co.  ▼• 
Tlngey,  98  Paa  180,  182,  34  Utah,  869,  28 
L.  R.  A.  (N.  S.)  255,  131  Am.  St  Rep.  850. 

A  street  railway  company  exercising  the 
right  obtained  from  a  city  to  construct  Its 
tracks  in  the  streets  thereof,  and  operate  cars 
thereon,  by  actually  constructing  and  main- 
taining its  tracks  and  operating  cars  there- 
on, obtains  thereby  an  easement,  which  is 
property  subject  to  taxation,  while  the  unex- 
ercised right  is  a  franchise,  which,  separate- 
ly considered,  is  not  "property"  in  the  sense 
that  it  is  substantial  value  for  direct  taxa- 
tion. United  Rys.  ft  Electric  Co.  of  Balti- 
more V.  City  of  Baltimore^  73  AtL  633,  634, 
111  Md.  264. 

Good  wiU 

"Good  will"  Is  not  •'property,*'  within  the 
meaning  of  the  tax  law,  and  a  transfer  of 
good  WiU  Is  not  subject  to  the  transfer  tax. 


In  re  Dun's  Estate,  80  N.  Y.  Sai^  697,  65^ 
39  Misc.  Rep.  616. 

The  good  will  of  preparations  used  in 
treating  the  hair  and  system  of  treatment  is 
a  species  of  "prope'tty."  Pope-Tumbo  v.  Bed- 
ford, 127  S.  W.  426,  428,  147  Mo.  App.  692. 

The  good  will  of  a  business  is  the  favor 
won  from  the  public  and  the  probability  that 
old  customers  will  continue  their  patronage. 
It  is  an  advantage  and  benefit  that  Is  ac^ 
quired  by  business  establishments  beyond  the 
value  of  the  money  or  property  Invested 
therein,  and  is  ''property"  in  the  legal  sense 
of  the  term,  and  subject  to  sale  and  transfer 
in  conjunction  with  a  sale  of  the  business, 
precisely  as  other  personalty.  Haugen  v. 
Sundseth,  118  N.  W.  666,  667,  106  Minn.  129, 
16  Ann.  Cas.  259. 

"Property,"  as  used  In  conneetton  with 
fraud  and  defamation,  as  well  as  In  mali- 
cious prosecution,  may  include  good  will  and 
credit.  Hansen  Mercantile  Co.  v.  Wyman, 
Partridge  ft  Co.,  117  N.  W.  926,  927.  ia5 
Minn.  491,  21  L.  R.  A.  (N.  S.)  727. 

Where  promoters  of  a  consolidated  cor- 
poration secured  options  on  various  plants 
to  be  consolidated,  which  options  included  a 
transfer  of  the  latter's  good  will,  the  owneis 
agreeing  not  to  again  enter  Into  tbe  same 
business  for  a  series  of  years,  neither  the 
good  will  of  the  promoters,  if  any  existed 
with  reference  to  such  plants  transferred 
to  the  consolidated  corporation,  nor  thst 
transferred  as  a  part  of  the  plants  oonsoU- 
dated,  constituted  "property"  for  which  stock 
of  a  consolidated  corporation  could  properlr 
be  issued,  within  Gen.  St  pp.  917,  962,  fij 
54,  213,  declaring  that  nothing  but  monej, 
or  property  of  the  value  thereof,  shall  be 
considered  as  payment  of  any  part  of  the 
capital  stock  of  any  company  organised  un- 
der the  act  See  v.  HeppenheJmer,  61  Atl 
843,  847,  69  N.  J.  Eq.  36w 


Groiuid  of  SOI 

The  word  "property,"  as  used  In  a  con- 
tract to  build  a  frame  building  "on  tbe  prop- 
erty belonging  to  said  S.  situated  on  Park 
Place  near  City  Park  avenue,  formerly  Met- 
airie  Road"  was  insufficient  to  convey  noti^^ 
to  third  persons  of  the  particular  piece  of 
ground  in  contemplation  of  the  parties.  Tie 
word  "property"  is  a  very  vague  term  and  is 
used  in  the  contract  to  indicate  ground  of 
some  kind  belonging  to  the  person  erectlns 
the  building.  Segari  v.  MazzeU  41  SouUl 
245,  246,  116  La.  1026. 

loe 

Ice  on  a  floatable  stream,  formed  orer 
land  belonging  to  a  riparian  owner.  Is  "prop- 
erty," within  section  21  of  the  Declaration  of 
Rights,  which  provides  that  private  propertj 
shall  not  be  taken  for  public  use  without 
Just  compensation,  etc ;  and  h^ice  Pilv.  Sp. 
Laws  1911,  c.  92,  which  attempts  to  author* 
ise  the  dty  of  Lewiston  to  &kter  apon  an  ice 


PROPEKTY 


1286 


PROPERTY 


field  in  the  Androscoggin  river  to  cut  ice 

for  the  benefit  of  the  city,  Is  unconstitution- 
al for  bailing  to  proTide  for  conii)ensation  to 
the  owner.  Lake  Auburn  Crystal  Ice  Co.  v. 
City  of  Lewiston,  84  Atl.  1004,  1005,  100 
Me.  480. 

ImAomtm  laad  title 

An  Inchoate  title  to  lands  is  "property." 
Crochet  t.  McCamant,  40  South.  474,  477, 116 
La.  1,  114  Am.  St  Rep.  538. 

A  suit  to  foreclose  a  land  contract  is  a 
'*siiit  concerning  property"  within  Oomp. 
Laws,  t  435,  proyiding  that  circuit  courts  in 
chancery  shall  dismiss  suits  concerning  prop- 
erty where  the  matter  in  dispute  shall  not 
exceed  $100,  etc.,  and  where  there  remains 
lees  than  $100  unpaid  the  suit  must  be  dis- 
missed^  Sands  &  Maxwell  Lumber  Co.  v. 
Gay,  101  N.  W.  53,  138  Mich.  82. 

The  term  ''property,"  as  used  in  the 
Louisiana  Purchase  Treaty,  "comprehends 
every  species  of  title,  inchoate  or  complete, 
legal  or  equitable,  and  embraces  rights  which 
lie  in  contract,  executory  as  well  as  executed; 
and  no  principle  is  better  settled  than  that 
inchoate  titles  to  land  are  property."  Cork- 
ran  Oil  it  Development  Co.  y.  Amaudet,  35 
South.  747,  753,  111  La.  563  (Citing  Bryan  v. 
Kennett,  5  Sup.  Ct.  407,  113  U.  S.  179,  28  L. 
Ed.  906;  Delassus  y.  United  States,  9  Pet 
[34  U.  S.l  117,  9  L.  Ed.  71 ;  Smith  y.  United 
States,  10  Pet.  [35  U.  S.]  326,  9  L.  Ed.  442 ; 
SUdell  y.  Grandjean,  4  Sup.  Ot  475,  111  U. 
S.  412,  28  L.  Ed.  321 ;  Williams  y.  Close,  12 
La.  Ann.  878 ;  Sacket  y.  Hooper,  3  La.  107). 


Const  art  8,  t  1>  provided  that  the  rule 
of  taxation  shall  he  uniform,  and  taxes  may 
be  levied  on  such  property  as  the  Legisla- 
ture may  prescribe.  This  was  amended  in 
1908  by  adding  a  provision  that  taxes  may 
also  be  imposed  on  incomes,  privileges,  and 
occupations,  which  taxes  may  be  graduated 
and  progressive.  Held,  that  such  amendment 
expressly  authorised  income  taxation  of  a 
progressive  character,  in  addition  to  taxation 
of  property,  and  that  taxation  of  income  de- 
rived from  property  was  not  the  same  as 
taxation  of  the  property  itself,  and  hence 
Laws  1911,  c  668,  was  not  unconstitutional 
in  taxing  real  property  and  also  the  rents 
derived  therefrom  as  imposing  double  taxa- 
tion. State  ex  rel.  Bolens  v.  Frear,  134  N. 
W.  678,  689,  148  Wis.  456,  Ann.  Cas.  1913A, 
1147. 

InmunuMe  poUej  or  eertifloate 

A  certificate  of  insurance  in  a  fraternal 
order  is  not  "property"  in  the  sense  that  a 
change  in  the  beneficiary,  by  the  husband 
from  the  wife  to  some  one  else  will  of  itself 
constitute  a  fraud  on  her  marital  rights. 
Hahn  v.  Supreme  Lodge  of  the  Pathfinder, 
125  S.  W.  259,  261,  136  Ky.  828. 

Bankruptcy  Act  July  1,  1898,  c  641,  { 
70a,  30  Stat  665,  provides  that,  when  a  bank- 


rupt shall  have  an  insurance  policy  which 
has  a  cash  surrender  value,  he  may,  within 
30  days  after  such  value  has  been  ascertain- 
ed and  stated  to  the  trustee  by  the  company 
issuing  the  same,  pay  or  secure  to  the  this- 
tee  the  sum  so  ascertained  and  stated,  and 
continue  to  hold,  own,  and  carry  such  policy 
free  from  the  claims  of  the  creditors  partic- 
ipating in  the  distribution  of  his  property  un- 
der the  bankruptcy  proceedings;  otherwise 
the  policy  shall  pass  to  the  trustee  as  assets. 
Held,  that  policies  having  a  cash  surrender 
value  were  governed  by  such  provision,  but 
that  policies  having  no  cash  surrender  value 
were  not  "property"  within  the  section,  and 
hence  where  a  bankrupt  committed  suicide 
after  the  filing  of  an  involuntary  petition, 
but  before  the  adjudication,  leaving  insur- 
ance policies,  some  of  which  had  a  small 
cash  surrender  value  and  others  none,  the 
bankrupt's  executor  was  entitled  to  the  pro- 
ceeds of  the  policies  from  the  trustee  on 
paying  to  him  the  cash  surrender  value  of 
the  policies  having  such  a  value  at  the  date 
of  the  filing  of  the  petition.  In  re  Judson, 
192  Fed.  834,  836,  113  C.  C.  A.  168. 

Interest  of  abnttin^  owner  In  street  or 

The  rights  and  easements,  which  an 
abutting  owner  has  in  the  street  on  which 
his  property  abuts,  constitutes  "property," 
within  the  rule  that  a  man  cannot  be  depriv- 
ed of  his  property  without  just  compensa- 
tion. People  ex  rel.  Winthrop  v.  Delany,  105 
N.  Y.  Supp.  746,  749,  120  App.  Div.  801. 

An  ordinance  vacating  a  part  of  a  street 
without  providing  a  means  for  the  ascertain- 
ment of  damages  to  property  abutting  on  the 
street  is  void  as  taking  property  without 
compensation,  in  violation  of  Const  art  1,  § 
16,  as  the  interest  an  abutting  property  hold- 
er has  in  the  maintenance  of  a  street  is 
property.  Smith  v.  City  of  Centralia,  104 
Pac.  797,  799,  55  Wash.  573. 

Where  the  fee  in  a  highway  is  in  the 
public,  an  abutting  owner  has  the  right  to  n 
way  for  ingress  and  egress  and  to  light  and 
air,  and  these  are  appurtenances  and  consti- 
tute **property"  which  belong  to  the  owner, 
and  he  cannot  be  deprived  of  them  for  pub- 
lic use  and  other  uses  without  adequate  com- 
pensation. Blackwell,  B.  &  S.  W.  B.  Co.  v. 
Gist,  90  Pac.  889,  891, 18  Okl.  516. 

The  plat  of  School  Section  addition  to 
the  town  of  Chicago,  recorded  between  1833 
and  1836,  did  not  comply  with  the  law  of 
1883  (Rev.  Laws  1833,  p.  699),  proyiding  for 
the  recording  of  plats  in  force  at  the  time, 
so  that  it  amounted  merely  to  a  conunon-law 
dedication;  the  abutting  lot  owners  taking 
the  fee  to  the  center  of  the  streets  marited 
thereon.  The  curative  act  of  1848  (Laws 
1842-43,  p.  66)  directed  the  recorder  to  certi- 
fy upon  the  maps  or  plat  of  such  scHool  dis- 
trict recorded  in  his  office  that  the  same 
was  the  plat  of  such  addition,  and  to  make 
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such  other  certiflcates  thereon  as  the  ooin- 
mon  couzicil  might  direct  to  remedy  any  omis- 
sion in  the  plat  or  map,  and  that,  when  so 
certified,  the  plat  or  map  should  be  valid 
for  all  purposes,  any  omission  or  defect  to 
the  contrary  notwithstanding.  Held,  that  in 
^iew  of  the  fact  that  the  title  of  the  abutting 
owners  to  the  center  of  the  street,  where  the 
city  does  not  own  the  fee,  is  not  a  contingent 
interest  or  a  mere  expectancy,  but  a  present 
subsisting  ownership  of  the  fee,  subject  to 
the  public  easement,  which  the  owners  may 
subject  to  any  private  use  in  connection  with 
their  premises  consistent  with  the  dominant 
rights  of  the  public  in  the  easement,  so  that 
the  rights  of  the  abutting  owners  became 
vested,  the  curative  act  could  not  divest  them 
of  such  rights,  since  it  would  be  a  depriva- 
tion of  property  without  due  process  of  law. 
Sears  v.  City  of  Chicago,  93  N.  B.  158,  162, 
247  111.  204,  139  Am.  St  Rep.  319,  20  Ann. 
Cas.  539. 

Intereit  in  pending  aotion 

Where  statutes  make  a  distinction  be- 
tween a  plaintiff's  interest  in  a  pending  ac- 
tion and  his  cause  of  action  before  suit 
brought,  making  the  one  assignable  In  cases 
where  the  other  is  not,  the  interest  of  a  bank- 
rupt in  a  pending  action,  which  he  might 
sell  and  assign,  and  of  which  his  creditors 
might  obtain  the  benefit  on  administration  of 
his  estate,  is  to  be  held  "property,"  within 
the  purview  of  subdivision  5,  S  70,  of  the  na- 
tional bankruptcy  act  (Act  July  1,  1898,  o. 
r>41,  30  Stat.  566),  rather  than  a  "right  of 
action,"  under  subdivision  C.  Cleland  v. 
Anderson,  96  N.  W.  212,  213,  66  Neb.  252, 
5  L.  R.  A.  (N.  S.)  136. 

Interest  in  stock  pool 

The  interest  of  a  bankrupt  in  a  stock 
lK>ol  to  advance  the  market  in  a  certain  stock 
and  then  sell  to  the  public  constituted  **prop- 
erty,"  within  the  meaning  of  the  bankruptcy 
act  In  re  Lathrop,  Hasklns  &  Co.,  184  Fed. 
534,  535. 

Interest  nndor  will 

The  interest  of  one  under  a  will,  being  a 
vested  interest  in  a  contingent  right,  is 
"property,"  the  value  of  which  "can  be  as- 
certained by  sale,  appraisal,  or  by  other 
means  within  the  ordinary  procedure  of  the 
court,"  and  so  is  subject  to  be  reached  by 
creditors*  bill,  under  Bev.  Laws,  c  159.  S  3, 
d.  7.  Clarke  v.  Fay,  91  N.  B.  328,  331,  205 
Masa  228,  27  L.  R.  A.  (N.  S.)  454. 

The  interest  which  one  has  under  a  will, 
his  right  to  receive  property  thereunder  be- 
ing  contingent  only  on  his  surviving  his  fa- 
ther, though  the  amount  may  be  increased 
by  others  dying  without  issue  before  his  fa- 
ther, and  though  his  share  may  be  increased 
or  dimipished  by  brothers  or  sisters  dying  or 
being  born  before  death  of  his  father,  is 
more  than  a  mere  possibility,  and  is  a  vested 
interest    in    a   contingent    right,    which   Is 


''property."    Clarice  v.  Fay,  91 N.  E.  328,  3S1« 
206  Mass.  228,  27  L.  R.  A.  (N.  S.)  454. 

IntozioatinK  liqnor 

Intoxicating  liquors,  being  recognized  as 
"property"  in  Missouri,  are  insurable.  Kel- 
logg V.  German-American  Ins.  Co.,  113  S.  W. 
663,  665,  133  Mo.  App.  891. 

Intox^lcatlng  liquors,  whether  exposed 
for  sale  unlawfully  or  not,  are  "property,*'  In 
the  District  of  Columbia,  and  cannot  lawful- 
ly be  taken  or  destroyed  save  by  due  process 
of  law.  Nation  v.  District  of  Columbia,  34 
App.  D.  C.  453,  455. 

Whisky  contained  in  government  ware- 
houses before  payment  of  taxes  thereon  due 
to  the  United  States  is  "property"  subject 
to  taxation  in  common  with  other  property 
in  the  state.  Thompson  v.  Commonwealth, 
94  S.  W.  654,  655,  123  Ky.  302,  124  Am.  St. 
Rep.  362. 

The  law  treats  whLsky  as  "property," 
and,  because  it  is  property,  protects  it  the 
same  as  it  protects  milk,  for  instance,  and  a 
trade-mark  under  which  whisky  bottled  by 
the  manufacturer  is  sold  is  entitled  to  pro- 
tection. People  V.  Luhrs,  89  N.  E.  171,  174. 
195  N.  Y.  377,  25  L.  R.  A.  (N.  S.)  478. 

"Intoxicating  liquors'*  constitute  '"prop- 
erty,"  within  the  meaning  of  the  laws  of 
this  state,  even  though  kept  within  territory 
wherein  their  sale  has  been  prohibited  under 
the  local  option  statutes.  Intoxicating  liq- 
uors may  be  owned  and  kept  in  such  terri- 
tory for  a  number  of  perfectly  legitimate 
uses,  which  readily  suggest  thems^ves  to 
any  one.  This  being  true,  it  follows  that,  be- 
fore the  owner  of  such  property  can  be  de- 
prived of  its  possession,  it  must  be  by  some 
method  constituting  due  course  of  the  law 
of  the  land.  Beavers  v.  Goodwin  ^Ttx.)  90 
S.  W.  930,  931. 

Invention  and  pntent  riskt 

A  mere  idea,  unprotected  by  contract  or 
statute,  is  not  "property."  Haskins  v.  Ryao. 
64  Atl.  436,  438,  71  N.  J.  Eq.  575. 

Within  the  meaning  of  the  rule  that  that 
which  one  has  been  employed  and  paid  to 
accomplish  becomes,  when  accomplished,  tlie 
property  of  his '  employer,  the  "property"  of 
the  employer  is  his  right  to  use  the  Inv^tion 
of  his  employ^.  Pressed  Steel  Oar  Cou  v. 
Hansen,  137  Fed.  403,  412,  71  C  a  A.  207. 
2  L.  R.  A.  (N.  S.)  1172. 

The  incorporeal  interest  of  an  Inventor 
in  an  article  concaved  prior  to  the  aUow- 
ance  of  a  patent  cannot  be  treated  as  ''prop- 
erty," within  Bankr.  Act  July  1,  1898,  c  541, 
§  70a,  d.  5,  30  Stat  566,  providing  for  tbe 
surrender  of  all  property  which  prior  to  the 
filing  of  the  petition  the  bankrupt  eould  by 
any  means  have  transferred.  In  re  Dann, 
129  Fed.  495,  497. 

The  owner  of  a  secret  proeess,  not  pat- 
^ited,  has  no  exclusive  right  to  make^  i»^ 
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and  rend  the  article  to  which  it  vdatM,  but 
he  has  the  right  to  keep  his  own  knowledge 
to  himself,  and  to  protection  of  the  same,  as 
a  "property"  rig^t  ajfainst  one  who,  in  viola- 
tion of  a  contract  or  through  a  breach  of 
tmst,  or  confidence^  undertakes  to  apply  the 
secret  to  his  own  use  or  to  impart  it  to  oth- 
ers. Hartman  t.  John  D.  Park  &  Sons  Co., 
145  Fed.  858,  861. 

An  unpatented  formula  is  not  "proper- 
ty,** within  Const  art.  12,  {  6,  providing  that 
no  corporation  shall  issue  stock  except  for 
money  paid,  labor  done,  or  property  actually 
received.  The  terms  in  which  this  section 
of  the  Constitution  is  expressed  indicates  the 
purpose  that  the  assets  of  the  corporation 
should  be  something  substantial  and  of  such 
a  character  that  they  could  be  subjected  to 
the  payment  of  claims  against  the  corpora- 
tion as  well  as  to  secure  the  shareholders  In 
their  rights  in  the  capital  stock.  O'Bear- 
Nester  Glass  Co.  v.  Antlexplo  Co.,  108  S.  W. 
967,  968,  101  Tex.  431,  16  L.  R.  A.  (N.  S.)  520, 
130  Am.  St.  Rep.  865. 

Where  the  president  and  manager  of  a 
corporation  had  completed  certain  inventions 
with  the  corporation's  funds  while  acting  as 
the  corporation's  agent  and  employ^,  and 
thereafter  obtained  credit  thereon,  pending 
applications  for  patents  constituted  **proper- 
ty"  which  passed  to  the  corporation's  trustee 
in  bankruptcy  under  Bankruptcy  Act  July  1, 
1898,  c.  541,  I  70a  (5),  80  Stat.  565,  provid- 
ing that  a  bankrupt's  trustee  shall  be  vested 
by  operation  of  law  with  the  title  of  the 
!)ankrupt  to  all  property  which,  prior  to  the 
filing  of  the  petition,  the  bankrupt  by  any 
means  could  have  transferred  or  which  could 
have  been  levied  on  or  sold  under  Judicial  pro- 
cess against  him;  the  word  "property,"  as 
used  in  such  section,  being  intended  to  in- 
clude anything  which  was  a  proper  subject 
of  a  legal  transfer.  In  re  Cantelo  Mfg.  Co., 
185  Fed.  276,  280. 

Iiabor 

Labor  or  the  right  to  labor  is  as  much 
"property"  as  land  or  money.  Jones  v.  Leslie, 
112  Pac.  81,  82,  61  Wash.  107,  Ann.  Cas. 
1912B,  1158. 

"Labor  is  'property,*  and  as  such  merits 
protection.  The  right  to  make  it  available 
is  next  in  importance  to  the  rights  of  life  and 
liberty."  Slaiighter-House  Cases,  16  Wall.  (83 
U.  S.)  36,  127,  21  L.  Ed.  394  (Swayne,  J., 
dissenting). 

Labor  is  "property,"  within  the  meaning 
of  the  constitutional  prohibition  against  de- 
priving any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  Mathews 
v.  People,  67  N.  E.  28,  32,  202  111.  389,  63 
L.  R.  A.  73,  95  Am.  St.  Rep.  241. 

"To  say  that  'time  is  money'  is  a  meta* 
phor.  It  expresses  merely  the  fact  that  time 
is  of  vaHie,  and  that  the  use  of  a  man's 
musde,  or  his  skill,  or  of  ills  mentality  will 


usually  procure  money  In  excfliange.  But 
time  is  not  money,  nor  is  labor  ^property/ 
in  any  other  sense  than  that  it  is  usually 
of  some  value,  and  its  proceeds  belong  to  the 
individual  or  to  the  parent  or  guardian  if 
he  is  a  minor,  or  to  the  state  if  he  is  a  con- 
vict But  it  is  not  property  in  the  sense 
that  it  can  be  liable  to  a  property  tax." 
State  V.  Wheeler,  53  S.  B.  358,  359,  141  N.  C. 
773,  5  L.  R.  A.  (N.  S.)  1189,  115  Am.  St.  Rep. 
700. 

Labor  is  "property.'*  The  laborer  has  the 
same  right  to  sell  his  labor,  and  to  contract 
with  reference  thereto,  as  any  other  property 
owner.  The  right  of  property  involves,  as 
one  of  its  essential  attributes,  the  right  not 
only  to  contract,  but  also  to  terminate  con- 
tracts. Coffeyville  Vitrified  Brick  &  Tile  Co. 
V.  Perry,  76  Pac.  848,  850.  69  Kan.  297,  C(i 
Lu  R.  A.  185, 1  Ann.  Cas.  936. 

Labor  is  "property,"  vrithin  the  meaning 
of  the  constitutional  provision  that  no  person 
shall  be  deprived  of  life,  lil)erty,  or  "prop- 
erty" without  due  process  of  law.  O'Brien 
V.  People  ex  reL  Kellogg  Switchboard  &  Sup- 
ply Co.,  75  N.  E.  108,  116,  216  IlL  354,  lOS 
Am.  St  Rep.  219,  3  Ann.  Cas.  966. 

While  the  right  to  labor  or  to  practice  a 
profession  may  be  considered  a  property 
right  for  the  purpose  of  protection,  services 
already  rendered  by  one  person  for  another 
are  not  "property,"  for  the  purpose  of  en- 
larging or  changing  the  ordinary  remedies  by 
which  the  indebtedness  therefor  may  be  re- 
covered. Gleason  v.  Thaw,  186  Fed.  345,  347, 
107  O.  C.  A.  463,  84  Lw  R.  A.  (N.  S.>  894. 

• 

"  Troperty,*  in  its  broader  sense,  is  not 
the  physical  thing  which  may  be  the  subject 
of  ownership,  but  is  the  right  of  dominion, 
possession,  and  power  of  disposition  which 
may  be  acquired  over  it;  and  the  right  of 
property  preserved  by  the  Constitution  is  the 
right,  not  only  to  possess  and  enjoy  it,  but  to 
acquire  it  in  any  lawful  mode,  or  by  follow- 
ing any  lawful  Industrial  pursuit  which  the 
citizen,  in  the  exercise  of  the  liberty,  guar- 
anteed, may  choose  to  adopt  Labor  1b  the  pri- 
mary foundation  of  all  wealth.  The  property 
which  each  one  has  in  his  own  labor  is  the 
common  heritage;  and,  as  an  incident  to 
the  right  of  acquiring  property,  the  liberty  to 
enter  Into  contracts  by  which  labor  may  be 
employed  In  such  way  as  to  the  laborer  may 
seem  most  beneficial,  and  of  others  to  employ 
such  labor,  is  necessarily  included  in  the  con- 
stitutional guaranty."  Acts  29th  Leg.  p.  372, 
c.  152,  §  1,  making  it  unlawful  for  any  per- 
son, firm,  association  of  persons,  corporation, 
or  agent  of  either,  to  issue  any  ticket,  check, 
or  writing  obligatory  to  any  servant  or  em- 
ploy6  for  labor  performed,  redeemable  or  pay- 
able in*  goods  or  merchandise,  and  section  2 
providing  the  punishment  for  violation  of  the 
act,  interferes  with  the  right  of  contract,  and 
contravenes  Const  art.  1, 1 19,  providing  that 
no  citizen  shall  be  depdved  of  Ute,  liberty, 
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property,  privileges,  or  immunlttes,  etc.,  ex- 
ce|>t  by  due  course  of  law,  and  also  the  fed- 
eral Constitution.  Jordan  t.  State,  103  8. 
W.  683,  688^  61  Tex.  CT.  R.  631,  11  L.  R.  ▲. 
(N.  8.)  e03,  14  Ann.  Gas.  616  (quoting  and 
adopting  definition  in  Low  v.  Rees  Printing 
Co.,  69  N.  W.  362,  41  Neb.  127,  24  L.  R.  A. 
702,  43  Am.  St  Rep.  670). 


Tbe  phrase  "property  sold,**  in  the  stat- 
utory definition  of  a  redemptioner  as  being 
one  holding  a  Uen  by  judgment  or  mortgage 
on  the  property  sold,  applies  to  *'land,*'  as 
that  word  is  commonly  used.  North  Dakota 
Horse  &  Cattle  Co.  v.  Serumgard,  117  N.  W. 
463,  464,  463,  17  N.  D.  466,  29  L.  R.  A.  (N. 
S.)  608,  138  Am.  St.  Rep.  717. 

•The  word  'property,'  •  •  •  in  stat- 
utes giving  persons,  claiming  an  interest  in 
condemned  property,  compensation,  etc.," 
should  be  held  to  include  every  valuable  right 
and  interest  which  a  person  can  have  in  or 
appurtenant  to  land.  Brigham  City  v. 
Chase,  86  Pac.  436,  439,  30  Utah,  410. 

Under  Const,  art  3,  t  43,  making  a  wife's 
"property"  exempt  from  sale  for  her  hus- 
band's debts,  land  owned  by  them  as  ten- 
ants by  the  entireties  is  "property."  Jordan 
y,  Reynolds,  66  AtL  37,  39,  105  Md.  288,  9  L. 
R,  A.  (N.  S.)  1026,  121  Am.  St  Rep.  678,  12 
Ann.  Cas.  61. 

The  term  "property"  embraces  land  as 
well  as  personal  effects.  Indeed,  there  is  no 
term  of  similar  signification  having  a  mean- 
ing so  comprehensive.  Civ.  Code  1902,  H 
269, 270,  provide  that  all  persons  listing  prop- 
erty for  taxation  shall  be  personally  respon* 
sible  therefor,  and  that,  in  case  of  estates 
administered,  the  property  shall  be  listed  as 
the  property  of  decedent  aud  that  all  prop- 
erty of  decedents  shall  be  returned  for  taxa- 
tion at  the  residence  of  the  executor  or  ad- 
ministrator, if  in  the  county,  but  if  he  re- 
sides out  of  the  county,  at  the  county  seat 
of  such  county.  Held,  to  refer  to  the  assess- 
ment of  lands,  as  well  as  personal  property, 
and  it  is  the  duty  of  the  administrator  to 
list  the  lands  of  his  decedent  as  tbe  land  of 
"the  estate  of'  the  deceased  and  pay  the  tax- 
es levied.  Pollitzer  v.  Beinkempen,  57  S.  B. 
475^  477,  76  S.  C.  617. 

Buma'  Ann.  St  1908,  I  2990,  provides 
that  the  real  and  personal  property  of  any 
person  dying  Intestate  shall  descend  to  his 
or  her  children  in  equal  proportions.  Sec- 
tion 1366  declares  that  the  phrase  '*real  prop- 
erty" shall  include  lands,  tenements,  and 
hereditament&  Held,  that  the  word  "prop- 
erty," as  used  in  section  2990,  as  applicable 
to  lands,  includes  every  species  of  title  in- 
choate or  complete,  and  embraces  the  rights 
wMch  lie  in  contract  whether  executory  or 
executed.  Adams  v.  Merrill,  86  N.  Bl  114, 
U8,  46  Ind.  App.  816. 

Laws  1908,  p.  876,  relating  to  street 
op«niag%  legairea  by  section  15  that  each 


lot,  plece^  or  parc^  of  land  be  designated 
upon  a  diagram  as  a  basis  for  aaseBments. 
Section  17  reQuirea  the  amount  of  awp«i 
ment  to  be  set  opposite  each  lot  pieee^  or 
parcel  of  land  which  under  section  20  is 
made  a   lien  upon   the  property 


These  sections  and  sections  23  and  26^  use 
the  terms  "property,"  "lands,"  and  "each 
lot  piece  or  parcel  of  land,"  interchangeably. 
Held  that  in  requiring  the  superintendent 
of  streets  to  assess  the  benefits  from  street 
improvements  on  the  property  of  any  street 
railroad  within  the  assessment  district  the 
word  "property'*  was  used  in  a  limited  sense 
and  as  referring  to  that  species  of  property 
designated  as  "land,"  which  as  defined  by 
Civ.  Code,  I  659,  is  "the  soUd  material  of  the 
earth,"  and  hence  there  was  no  authority 
for  an  assessment  against  the  'ties,  tracks. 
poles,  rails  and  switches"  as  such  er  apart 
from  the  franchise.  Los  Angeles  Pac.  Co. 
V.  Hubbard,  121  Pac.  306,  308,  17  Cat  A^. 
646. 

As  used  In  Const  art  IB,  |  4,  prorkUng 

that  a  mortgage,  deed  of  trust  contract  or 
other  obligation  by  which  a  debt  is  secured, 
shall,  for  the  purposes  of  assessment  and 
taxation,  be  deemed  and  treated  as  an  inter- 
est in  the  property  affected  thereby,  and  the 
value  of  such  security  shall  be  taxed  to  the 
owner  thereof,  where  the  property  affected 
thereby  is  situated,  the  term  "property"  ap- 
plies to  land  and  estates  therein,  and  does 
not  apply  to  assessment  and  taxation  of  per- 
sonal property.  Bank  of  Woodland  t.  Pierce, 
77  Pac  1012,  1014, 144  CaL  434. 

Under  Act  of  July  1,  1902,  c.  1369,  ff  9, 
12,  82  Stat  691,  providiuig  that  all  the  prop- 
erty rights  acquired  in  the  Philippine  f  slandji 
by  the  United  States  are  to  be  administered 
for  the  inhabitants  thereof,  and  that  no  law 
shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  the 
term  "property"  includes  land  held  by  the 
natives  under  tribal  custom,  evai  though  It 
had  never  been  patented  to  than  by  tbe 
crown  of  Spain.  Carino  v.  Insular  Govern- 
ment of  Philippine  Islands,  29  Sup^  Ct  834, 
336.  212  U.  S.  449,  63  L.  Ed.  694. 

Iieaseliold 

The  term  "property  in  lands"  is  not  con- 
fined to  title  in  fee,  but  is  sufildently  com- 
prehensive to  include  any  usufmctoary  in- 
terest whether  it  be  a  leasehold  or  meie 
right  of  possession.  Harvey  Coal  it  Coke 
Co.  T.  Dillon,  63  8.  E.  928,  833,  59  W.  Ya. 
606,  6  L.  B.  A.  (N.  S.)  628. 

Where  tenants  are  in  possessi^m  of  cer- 
tain real  estate  under  a  lease  for  years,  the 
estate  of  the  tenantssis  "property,**  within 
Code  Civ.  Proc.  |  3368,  relating  to  condem- 
nation proceedings,  and  defining  real  proper- 
ty as  any  right  interest  or  easement  there- 
in. Baker  v.  State,  lia  N.  Y.  Supg.  §18,  620, 
68  Biise.  Bep.  649. 
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Within  the  meaning  of  a  statute  relating 
to  the  abolition  of  grade  railroad  crossings, 
authorizing  the  filing  of  a  petition  and  the 
making  of  compensation  to  all  parties  sus- 
taining damage,  and  providing  that  all  par- 
ties interested  as  lessees  or  otherwise  shall 
be  named  in  the  petition,  which  shall  ask  for 
a  jury  to  ascertain  the  compensation  to  the 
persons  interested  in  the  abutting  **property," 
a  tenant's  term  was  ''property/'  and  the  ten- 
ant was  entitled  to  compensation  for  injuries 
to  its  leasehold.  City  of  Detroit  ▼.  O.  H. 
Littie  Co.,  104  N.  W.  1108,  1111,  141  Mich. 
637. 


A  license  is  in  no  sense  "property."  It  Is 
a  mere  temporary  permit  to  do  what  other- 
wise would  be  illegal,  Issued  in  the  exercise 
of  the  police  power.  State  t.  Seebold,  91 
8.  W.  401,  402, 102  Mo.  720  (quoting  Volght  v. 
Board  of  Excise  Oom'rs  of  City  of  Newark, 
36  Atl.  686,  60  N.  J.  Law,  358,  37  L.  R.  A. 
202) ;  People  ex  rel.  Lodes  v.  Department  of 
Health  of  City  of  New  York,  103  N.  Y.  Supp. 
275,  288,  117  App.  Dlv.  866  (quoting  6  Words 
and  Phrases,  p.  5716). 

A  license  is  only  a  permit  to  do  a  par- 
ticular thing,  and  it  is  not  **property"  in  any 
legal  sense.  It  is  a  mere  privilege  granted  by 
a  municipal  officer  empowered  to  issue  it,  and 
Is  always  revocable.  The  revocation  is  an 
administrative  act,  and  may  be  affected  with- 
out notice  or  an  opi)ortunity  to  be  heard. 
McKenzie  v.  McClellan,  116  N.  Y.  Supif.  645, 
646,  62  Misc.  Rep.  342. 

A  license  to  sell  intoxicants  Is  not  "prop- 
erty" within  the  constitutional  prohibition 
against  deprivation  of  property  without  due 
process.  Hernandez  v.  State  (Tex.)  135  S. 
W.  170,  171. 

Though  a  liquor  "license"  is  technically 
not  ''property,"  in  the  sense  that  it  can  be 
taken  away  by  the  state  without  compensa- 
tion, yet,  under  the  statute.  It  is  a  valuable 
right  and  possesses  all  other  characteristics 
of  property.  State  y.  Corron,  62  Atl.  1044, 
1053,  73  N.  H.  434,  6  Ann.  Cas.  486. 

A  license  to  sell  liquors  is  not  ''property" 
in  the  ordinary  sense  of  the  word,  but  a  mere 
permission,  and  the  license  is  but  the  evi- 
dence that  the  permission  has  been  given  by 
the  proper  authorities.  People  v.  Schmitz, 
94  Pac-  407,  418,  7  Cal.  App.  330,  15  L.  R.  A. 
(N.  S.)  717. 

A  pilot's  license,  duly  granted  under  the 
pilotage  act,  is  "property"  which  cannot  be 
forfeited  except  by  direct  legislative  author- 
ity, and  therefore  the  board  of  pilot  commis? 
sioners  has  no  power  to  revoke,  annul,  for- 
feit, or  suspend  such  license  as  a  penalty 
for  the  breach  of  its  rules.  Virdcn  v.  -Board 
of  Pilot  Com'rs,  67  Atl.  975,  980,  8  Del.  Oh. 
1  (citing  State  ex  rel.  Heise  v.  Town  Coimcll 
of  Columbia  [S.  C.)  6  Rich.  404;  Dill.  Mun. 
Corp.  I  346 ;  Morris  v.  Board  of  Pilot  Com'rs, 
30  AtL  667,  7  Del.  Oh.  136). 


A  permit  granted  by  the  board  of  health 
of  New  York  City  to  relator  to  sell  milk  is 
not  "property"  of  which,  under  the  Constitu- 
tion, he  cannot  be  deprived  without  due  pro- 
cess of  law,  but  a  mere  license  revocable  by 
the  board  without  notice  or  hearing,  though, 
authorized  by  the  permit,  he  has  established 
a  business  of  selling  milk  which  has  become 
"property,"  within  the  meaning  of  the  Con- 
stitution. People  ex  rel.  Lodes  v.  Depart- 
ment of  Health  of  City  of  New  York,  82  N. 
E.  187,  188,  ISO  N.  Y.  187,  13  I^  R.  A.  (N.  S.) 
894. 

.  Iiiqnor  tax  oertUleates 

"It  is  true  that,  under  the  statute  at 
present  regulating  traffic  in  liquors,  tax  cer- 
tificates have  been  held  to  have  characteris- 
tics and  value  which  did  not  attach  to  excise 
licenses  under  former  laws,  but,  when  they 
are  referred  to  as  'property,'  it  is  manifest 
that  the  term  is  applied  in  a  qualified  and  re- 
stricted sense."  People  ex  rel.  Laughran  v. 
Plynn,  96  N.  Y.  Supp.  653,  654,  48  Misa  R^. 
159. 

MiBins  olalm  or  l^cAtion 

Mining  claims  on  public  lands  are  '^op* 
erty"  in  the  fullest  sense  of  the  word,  and 
may  be  bought,  sold,  transferred,  mortgaged, 
and  inherited.  Elliott  v.  Elliott,  3  Alaska, 
352,360. 

Mining  claims  are  "property,*'  In  the 
fullest  sense  of  the  word,  and  their  owner- 
ship, transfer,  and  use  are  governed  by  a 
well-defined  Code  or  Codes  of  Law,  and  are 
recognized  by  the  states  and  federal  govern- 
ment. The  possessory  right  of  a  locator  of 
a  mining  claim,  who  has  not  applied  for 
a  patent  nor  done  anything  to  obtain  titlo 
other  than  to  do  the  required  assessment 
work,  is  **property,"  and  upon  his  death 
passes  to  his  heirs  by  descent,  and  not  di- 
rectly as  the  designated  donees  or  beneficia- 
ries of  the  United  States  under  the  minlnjr 
laws;  and  hence  such  rights  may  be  ad- 
ministered upon  and  sold  as  other  property 
by  his  executor  or  administrator.  O'Connell 
V.  Pinnacle  Gold  Mines  Co.,  181  Fed.  106, 
109;  140  Fed.  854,  855,  72  C.  a  A.  645,  4 
L.  R.  A.  (N.  S.)  919. 

Mining  claims  and  locations  are  "proper- 
ty," being  the  subject  of  bargain  and  sale, 
and  constituting  a  large  portion  of  the  wealth 
of  the  Pacific  coast  states,  and,  though  un- 
patented, are  subject  to  the  lien  of  a  judg- 
ment against  the  claimant.  The  title  of  a 
locator  of  a  mining  claim  is  not  only  "prop- 
erty," within  Laws  Ariz.  1891,  No.  50,  i  4, 
providing  for  the  lien  of  certain  judgments 
upon  real  property,  but  it  is  "property"  which, 
in  addition  to  being  sold,  transferred,  and 
mortgaged,  is  also  capable  of  being  inherited 
without  in  any  manner  infringing  the  title  of 
the  United  States.  Bradford  v.  Morrison,  29 
Sup.  Ct  349*351,  212  U.  S.  389,  53  L.  Ed.  564 
(citing  Forbes  v.  Gracey,  94  U.  S.  762,  767, 
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24  K  Ed.  313,  314;  Belk  y  Meagher,  104  U. 
S.  279,  26  li.  Bd.  735). 

A  mining  claim  perfected  under  the  law 
is  "property,"  in  the  highest  sense  of  that 
term.  Where  there  is  a  valid  location  of  a 
mining  claim,  the  area  becomes  segregated 
from  the  public  domain  and  the  property  of 
the  locator.  Nash  v.  McNamara,  03  Pac.  405, 
408,  30  Neb.  114,  16  L.  IL  A.  (N.  S.)  168,  133 
Am.  St.  Rep.  694  (quoting  and  adopting  defini- 
tion in  Belk  v.  Meagher,  104  U.  S.  279,  283, 
26  L.  Ed.  735;  St  Louis  Min.  &  Mill.  Go.  v. 
Montana  Min.  Ck).,  19  Sup.  Ct  63,  171  U.  S. 
650,  655,  43  L.  Ed.  320). 

Independent  mining  claims  on  the  public 
domain  constitute  "property"  in  the  fullest 
sense  of  the  word,  so  that  a  valid  location 
of  mineral  lands,  made  and  kept  up  in  ac- 
cordance with  Act  Cong.  July  26,  1866,  c. 
262,  14  Stat.  251,  providing  for  the  location 
of  such  claims,  is  In  effect  a  grant  by  the 
United  States  of  the  right  of  present  and  ex- 
elusive  possession  of  the  land  located.  Van 
Ness  V.  Rooney,  116  Pac.  392,  394,  160  Gal. 
131. 

Under  Const  art  12,  {(  1-3, 17,  requiring 
a  uniform  rate  of  taxation  of  property  not 
exempt,  enumerating  what  property  shall  be 
exempt,  declaring  that  all  mining  claims  after 
purchase  from  the  United  States  shall  be 
taxed  at  a  specified  valuation,  unless  the  sur- 
face ground  is  used  for  other  than  mining 
purposes  and  has  a  separate  value  for  such 
other  purpose,  in  which  case  the  surface 
ground  so  used  shall  be  taxed  at  its  value 
for  such  other  purpose,  and  defining  *'prop- 
erty"  as  including  moneys,  credits,  bonds, 
stocks,  franchises,  and  all  other  matters  and 
things  capable  of  private  ownership,  and  un- 
der Rev.  Codes,  {{  249^2500,  providing  that 
all  property  is  subject  to  taxation,  except 
that  specially  exempted,  the  surface  ground 
of  an  unpatented  mining  claim  when  used  for 
other  than  mining  purposes  and  when  it  has 
a  separate  value  for  such  other  purposes  is 
subject  to  taxation.  Cobban  v.  Meagher,  113 
Pac.  290,  292,  42  Mont  399. 

Mtaine  riffht 

A  mining  right  to  drill  for  oil  and  gas 
in  certain  described  premises  in  consideration 
of  a  fixed  royalty,  etc^  is  "property,"  and 
should  be  taxed.  People  ex  reL  Carrell  v. 
Bell,  86  N.  E.  593,  594,  237  lU.  332,  19  L.  R. 
A.  (N.  S.)  746,  15  Ann.  Cas.  511. 

"Anything  capable  of  beneficial  ownership 
is  'property.'  The  sole  and  despotic  domluion 
which  one  man  claims  and  exercises  over  ex- 
ternal things  of  the  world,  in  total  exclusion 
of  the  rights  of  any  other,  is  property.  So 
also  is  the  right  to  possess,  use,  enjoy,  and 
dispose  of  a  thing  property,  which  in  itself 
is  valuable.  Man's  rights  in  respect  to  things 
constitutes  property.  For  example,  a  valu- 
able right  arising  by  contract  to  take  coal 
from  a  body  of  land,  using  the  land  for  that 
purpose  and  to  convert  it  into  salable  coal. 


is  property."  Harvey  Coal  it  Coke  Co.  v. 
Dillon,  53  S.  B.  928,  930,  59  W.  Va.  605,  6 
L.  R.  A.  (N.  S.)  62& 


Marital  eaipaalaaship 

A  wife's  marital  companionship  is  pax^ 
personal  to  the  husband  and  possesses  none 
of  the  attributes  of  "property."  BlUingsly  v. 
St  Louis,  I.  M.  &  S.  R.  Co.,  107  S.  W.  173. 
174,  84  Ark.  617,  120  Am.  St  Rep.  95. 

Money 

Property  as  money,  see  Money. 

The  word  "property"  embraces  money. 
Fullerton  v.  Young,  94  N.  T.  Supp.  511,  512. 
46  Misc.  Rep.  292  (citing  Laws  1892,  p.  14S6. 
c  677,   §§  2-4). 

Money  is  "property"  subject  to  levy  by 
execution.  Exchange  Nat  Bank  of  Mont- 
gomery V.  Stewart,  48  South.  487,  489,  158 
Ala.  218. 

.  "Money  Is  certainly  'property,*  whether 
we  regard  any  of  its  forms  or  any  of  its 
theories.  It  may  be  composed  of  a  precious 
metal,  and  hence  valuable  of  Itself,  gaining 
little  or  no  addition  of  value  from  the  at- 
tributes which  give  it  its  ready  exchange- 
ability and  currency.  And  Its  other  forms 
are  immediately  convertible  into  the  same 
precious  metal,  and  even  without  such  con- 
version have,  at  times,  even  greater  commer- 
cial efficacy  than  it"  Pirie  v.  Chicago  Title 
&  Trjist  Co.,  21  Sup.  Ct  906,  908,  182  U.  S. 
438,  45  L.  Ed.  1171. 

A  borrowing  of  money  does  not  consti- 
tute the  "obtaining  of  property  on  credit" 
within  the  meaning  of  Bankr.  Act  July  1, 
1898,  c.  541,  {  14b  (3),  30  Stat  550.  as  amend- 
ed February  5,  1903  (32  Stat  797,  c  487), 
and  the  obtaining  by  a  bankrupt  of  a  loau 
from  a  bank  by  means  of  a  materially  false 
statement  in  writing  made  for  the  purpose  is 
not  ground  for  denying  him  a  discharge. 
The  word  "property"  Is  nomen  generalis- 
simum  and  of  wide  signification,  and  in  its 
broadest  sense  would,  of  course,  include  man- 
ey  as  well  as  everything  else  whidi  can  be 
the  subject  of  ownership.  In  re  Pfafilnger, 
154  Fed.  528,  630  (citing  United  States  v. 
Isham,  17  WaU.  [84  U.  8.]  504,  21  Lb  Bd. 
728). 

The  word  "property,"  in  Bankr.  Act  July 
1,  1898,  c.  541,  {  60,  30  Stat  562,  providUig 
that  a  person  shall  be  deemed  to  have  given 
a  preference  if,  being  insolvent  he  has  made 
a  transfer  of  any  of  his  property,  etc,  in- 
cludes money.  West  v.  Bank  of  Lahoma,  85 
Pac.  469,  470,  16  Okl.  328. 

One  borrowing  money  obtains  ''property^ 
on  credit,  within  Bankr.  Act  July  1«  1898,  c 
541,  §  14,  cl.  b.  (3),  30  Stat  550,  as  amended 
(32  Stat  797),  forbidding  the  discharge  of  a 
bankrupt  who  has  obtained  property  on  cred- 
it upon  a  materially  false  statement  in  writ- 
ing, etc.    In  re  Gilpin,  160  Fed.  171,  172. 
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An  instruction,  in  a  prosecution  for  for- 
gery, that  ''the  instrument  must  be  such,  if 
true,  as  would  have  created,  increased,  di- 
minished, discharged,  or  defeated  any  pe- 
cuniaiy  obligation,  or  that  would  have  trans^ 
ferred  or  affected  any  property  or  any  money 
whatever,"  is  not  erroneous  because  of  the 
use  of  the  word  "money,"  though  the  statute 
uses  only  the  word  "property,"  as  "property" 
includes  "money."  Williams  v.  State,  124  S. 
W.  954,  955,  58  Tex.  Or.  R.  82. 

"Property,"  in  its  ordinary  and  common 
meaning,  "is  'anything  of  value,'  'anything 
that  may  be  owned  or  possessed,*  'anything 
which  has  debt  paying  or  debt  securing  pow- 
er/ ♦  ♦  •  Money  is  property  in  its  most 
available  and  efficient  form."  The  word 
"property,"  as  used  in  Bankr.  Act  July  1, 
1898,  c.  541,  (  14,  30  Stat.  550,  as  amended 
(32  Stat  797),  providing  that  the  courts  shall 
discharge  the  applicant  unless  he  has  ob- 
tained property  on  credit  from  another  per- 
son on  a  materially  false  statement  made  in 
writing  to  such  person  for  the  purpose  of  ob- 
taining such  property  on  credit,  means  any- 
thing of  value,  anything  that  might  be  owned 
or  possessed,  anything  having  a  debt  paying 
or  a  debt  securing  power,  including  money, 
so  that  an  objection  that  the  bankrupt  ob- 
tained a  loan  of  money  by  making  a  material- 
ly false  statement  in  writing  constituted  a 
valid  objection  to  his  discharge.  In  re  Louis- 
ville Nat  Banking  Co.,  158  Fed.  403^05,  85 
G.  G.  A.  513  (citing  and  adopting  United 
States  V.  Isham,  17  Wall.  [84  U.  S.]  496,  21 
L.  Ed.  728:  Pirie  v.  Chicago  Title  &  Trust 
CJo.,  21  Sup.  Gt.  906,  182  U.  S.  438,  45  I*  Ed. 
1171). 

Morts«Be  lien 

A  mortgage  is  "property,"  within  Code 
Pub,  Gen.  Laws  1904,  art.  93,  S  282,  prohibit- 
ing an  executor  from  selling  arty  "property" 
of  his  decedent  without  first  obtaining  an  or- 
der of  the  court,  since  the  laws  recognize  the 
right  of  property  in  mortgages  and  regulate 
the  acquisition  and  transfer  of  the  same,  and 
since  article  66,  §  21,  provides  that  on  the 
death  of  a  mortgagee  his  interest  in  the  mort- 
gaged lands  and  his  right  to  the  mortgage 
debt  shall  devolve  on  his  executor;  the  word 
"property"  ordinarily  embracing  every  spe- 
cies of  valuable  right  and  interest  including 
real  and  personal  property,  easements,  fran- 
chises, and  hereditaments.  Alexander  v.  Fi- 
delity A,  Deposit  C3o.,  70  Atl.  209,  211,  108 
Md.  541. 

natural  gas 

The  Century  Dictionary  defines  the  word 
"property"  as  follows:  The  right  to  the  use 
or  enjoyment  or  the  beneficial  right  of  dis- 
posal of  anything  that  can  be  the  subject 
of  ownership;  ownership;  estate;  especially, 
ownership  of  tangible  things.  The  word 
"property,"  as  applied  to  lands,  comprehends 
every  species  of  title,  Inchoate  or  complete. 
It  is  supposed  to  embrace  those  rights  which 


lie  In  contract,  those  which  are  executory, 
as  well  as  those  which  are  executed.  Nat- 
ural gas  found  within  the  territorial  limits 
of  a  state  is  not  a  product  which  the  state 
may  conserve  and  preserve  by  law  as  a 
thing  in  which  the  people  of  the  state  have  a 
common  interest,  as  flowing  streams,  wild 
animals,  etc.;  but  one  who  by  lawful  right 
reduces  it  to  possession  has  the  absolute  right 
of  property  therein,  with  the  right  to  trans- 
port and  sell  and  deliver  the  same  aa  other 
personal  property,  of  which  right  he  cannot 
be  deprived  by  the  state  without  Just  com- 
pensation, without  violation  of  the  fourteenth 
amendment  to  the  federal  Constitution,  and 
also  article  2,  (  24,  of  the  state  Constitution 
of  Oklahoma.  Kansas  Natural  Gas  Ck>.  v. 
Haskell,  172  Fed.  545,  565  (quoting  and  ad<n>t- 
ing  definition  in  Soulard  v.  United  States,  4 
Pet  [29  U.  S.]  511,  7  L,  Ed.  988). 

Option,  for  pnrcliase  of  land 

An  option  for  the  purchase  of  manufac- 
turing plants  is  "property."  Haskins  v.  Ey- 
an,  78  AU.  566,  75  N.  J.  Eq.  330. 

Ore  and  mineral 

Ores  and  minerals  in  place  are  "proper- 
ty," which  by  a  proper  conveyance  may  be 
severed  from  the  land  by  the  owner  thereof, 
and  when  so  severed  they  become  subject  to 
taxation  separate  and  apart  from  the  land 
Itself.  State  v.  Downman  (Tex.)  134  S.  W. 
787,  788. 

Paper  onrreney 

Pen.  Code  1895,  art  866,  provides  that 
the  term  "property,"  in  relation  to  theft,  In- 
cludes every  article  commonly  known  and 
called  personal  property.  Held  that,  since  pa- 
per currency  of  the  United  States  was  "prop- 
erty" within  such  definition,  an  indictment, 
charging  theft  of  $50  in  paper  currency  of 
the  value  of  $50,  was  not  fatally  defective 
for  failure  to  allege  that  such  currency  was 
money,  or,  If  not  money,  for  failure  to  de- 
scribe it  more  specifically.  Dias  v.  State,  137 
S.  W.  377,  62  Tex.  Gr.  R.  317. 

Passenger  ticket 

Railroad  tickets,  issued  by  a  railroad 
company,  and  authorizing  the  owner  to  be 
transferred  between  certain  points  on  the 
railroad,  are  "property,"  and  may  be  the  sub- 
ject of  larceny.  Patrick  v.  State,  98  S.  W. 
840,  841,  50  Tex.  Cr.  R.  496,  123  Am.  St  Rep. 
861,  14  Ann.  Cas.  177. 

A  suit  by  a  carrier  to  enjoin  ticket  scalp- 
ers from  dealing  in  nontransferable  passen- 
ger tickets  is  a  suit  In  personam  to  protect 
by  Injunction  the  property  right  of  the  car- 
rier to  do  a  lawful  business  In  a  particular 
way,  and  the  venue  is  not  controlled  by  MlUs^ 
Ann.  Code,  |  25a,  requiring  the  venue  of  ac- 
tions affecting  property  to  be  in  the  county 
where  the  property  is  situated.  A  passenger 
ticket  is  mere  evidence  of  a  contract,  and  is 
not  "property,"  within  Mills*  Ann.  Code,  | 
25a,  requiring  the  venue  of  actions  affecting 
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property  to  be  in  the  county  where  the  prop- 
erty is  situated.  Kirby  ▼.  Union  Paa  R.  Ck>., 
119  Pae.  1042,  1052,  1053,  51  Colo.  509,  Ann. 
Oas.  1918B,  461. 

A  nontransferable  passenger  ticket  is- 
sued under  contract  at  a  reduced  rate,  being 
a  mere  token  of  the  purchaser's  right  to  be 
transported  according  to  its  terms,  and  not 
^'property"  in  its  general  sense,  Acts  1905,  p. 
873,  c.  410,  prohibiting  the  purchase  and  sale 
of  such  tickets  by  any  pers<»i,  other  than  the 
authorized  agent  of  the  common  carrier,  is- 
suing the  same,  is  not  unconstitutional  as  de- 
priving the  purchaser  of  his  property  with- 
out due  process  of  law.  Samuelson  v.  State, 
95  S.  W.  1012,  1017,  116  Tenn.  470,  115  Am. 
St  Rep.  805  (citing  People  ex  rel.  Tyroler  t. 
Warden  of  City  Prison,  51  N.  B.  1006,  157  N, 
T.  116,  43  L.  R.  A.  264,  68  Am.  St.  Rep.  763; 
O'Rourke  t.  Street  Ry.  Co.,  52  S.  W.  872,  103 
Tenn.  124,  46  Ij.  R.  A.  614,  76  Am.  St  Rep. 
639). 

Personal  property 

The  word  "property,"  in  a  statute  ex- 
empting from  taxation  "cemetery  lands  and 
property''  of  cemetery  associations,  does  not 
Include  personal  property.  State  ex  rel. 
Mount  Mora  Cemetery  Ass'n  v.  Casey,  109  S. 
W.  1,  5,  210  Mo.  235  (citing  Rosedale  Ceme- 
tery Ass'n  V.  Linden  Tp.,  63  Atl.  904,  73  N. 
J.  Law,  421). 

"Property,"  in  the  hands  or  possession 
of  a  garnishee,  to  be  subject  to  process  must 
be  personal  property  in  his  possession  capa- 
ble of  being  seized  and  sold  under  execution. 
Keyes  v.  Milwaukee  &  St  P.  Ry.  Co.,  25  Wis. 
691,  693. 

"Property"  for  taxation  purposes  in- 
cludes all  personal  property,  all  rights,  cred- 
its, bonds,  securities,  promissory  notes,  open 
accounts,  and  other  obligations,  all  cash,  all 
money  loaned  at  interest,  all  movable  and 
immovable,  corporeal  and  incorporeal,  arti- 
cles and  things  of  value  owned  and  held,  and 
controlled  within  the  state  by  any  person  In 
any  capacity  whatsoever.  State  Board  of  As- 
sessors of  Parish  of  Orleans  v.  Couiptolr  Na- 
tional D'Escompte,  24  Sup.  Ct  109,  111,  191 
U.  S.  388,  48  L.  Ed.  232. 

PoMessioB 

The  term  "property  in  lands"  is  not  con- 
Aned  to  title  in  fee,  but  is  sufficiently  com- 
prehensive to  include  any  usufructuary  In- 
terest, whether  it  be  a  leasehold  or  mere 
right  of  possession.  Harvey  Coal  &  Coke  Ck). 
T.  Dillon,  53  S.  E.  928,  933,  59  W.  Va.  605,  6 
L.  R.  A.  (N.  S.)  628. 

Possible  future  interest 

Under  Bankr.  Act  July  1»  1898,  c.  541, 
§  70a,  30  Stat  5(>5,  providing  that  all  prop- 
erty which  a  bankrupt  could  by  any  means 
have  transferred  passes  to  the  assignee, 
where  a  bankrupt  could  transfer  a  possible 
future  interest  in  personal  property  before 
his  bankruptcy,  it  passes  to  the  asiMignee  in 


bankruptcy.  Blartln  &  Earle  v.  Maxwell,  67 
S.  E.  962,  964^  86  si  0.  1«  138  Am.  8t  Repi 
1012. 

Power 

A  power  is  not  'property'*  but  a  mere 
authority.  Melton  v.  Camp,  49  S.  B.  600, 121 
Ga.  693. 

Premises 

The  phrase  "property  sold,"  in  the  stat- 
utory definition  of  a  redemptioner  as  being 
one  holding  a  lien  by  Judgment  or  mortgage 
on  the  property  sold,  applies  to  "premises.'* 
as  that  word  is  commonly  used.  North  Da- 
kota Horse  &  Cattle  Co.  v.  Serumgard,  117 
N.  W.  453,  454.  463,  17  N.  D.  466.  29  L.  R.  A 
(N.  S.)  508,  138  Am.  St  Rep.  717. 

PriTileses  of  nembers  of  fraternal  or- 
der 

The  moral,  intellectual,  and  social  priv- 
ileges of  which  members  of  a  subordinate 
lodge  of  a  fraternal  order,  consisting  of  a  su- 
preme lodge  and  of  subordinate  lodges,  have 
been  deprived  by  the  suspension  of  the  sab- 
ordinate  lodge,  and  deprivation  thereby  of 
the  right  to  participate  in  the  control  of  the 
incorporated  Supreme  Lodge,  are  merely  in- 
cidents to  membership,  and  do  not  constitute 
•'property,"  within  Bill  of  Rights.  Ixme  Star 
Lodge  No.  1,935,  Knights  and  Ladies  of  Hon- 
or, V.  Cole  (Tex.)  131  S.  W.  1180,  1185. 

Promissory  note 

A  promissory  note  is  something  more 
than  a  mere  written  promise.  It  is  a  nego- 
tiable instrument  It  is  recognised  by  the 
law  merchant  as  "property."  lianning  v. 
Berdan,  132  Fed.  382,  386. 

Notes  are  "property,"  within  Act  29th 
Leg.,  providing  for  the  taxing  of  property 
owned  in  the  state.  Hall  v.  MiUer,  115  S.  W. 
1168,  1171,  102  Tex.  289. 

The  word  ''property,'*  in  many  cases,  is 
construed  to  Include  things  in  action  and  evi- 
dences of  debt;  thus  Rev.  St  1898,  |  4423, 
punishing  one  obtaining  by  false  pretenses 
any  money,  goods,  wares,  or  merchandise  or 
other  property,  makes  it  a  criminal  offense 
to  obtain  by  false  pretenses  a  promissory 
note,  notwithstanding  the  rule  noscitur  a  so- 
ciis.  Clawson  v.  State,  109  N.  W.  578,  579. 
129  Wis.  650,  116  Am.  St  Rep.  972,  9  Ann. 
Cas.  966. 

Pnblie  offioe 

Under  the  term  "property^  is  Incladed 
the  right  to  hold  public  office.  State  ex  rel. 
Gulon  V.  Miles,  109  S.  W.  595.  610,  210  Mo. 
127. 

The  right  of  an  incumbent  to  his  office 
is  not  a  right  of  "property"  within  Const 
art  1, 1  9,  against  depriving  a  person  of  prop 
erty  without  due  process  of  law.  State  v. 
Henderson,  124  N.  W.  767,  770,  145  Iowa,  657, 
Ann.  Cas.  1912A,  1286. 

The  office  of  school  commissioner  is  not 
"property"  in  the  sense  that  removal  there- 
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from  without  a  hearing  is  a  taking  of  prop- 
erty without  due  process  of  law.  People  ex 
rel.  Woodward  ▼.  Draper,,  124  N.  Y.  Supp. 
758,  761,  e7  Misc.  Rep.  460. 

A  public  office  does  not  come  within 
the  meaning  of  the  word  "property,"  within 
Const,  art.  2,  S  21,  providing  that  no  person 
shall  be  deprived  of  life,  liberty,  or  proper- 
ty except  by  the  law  of  the  land,  and  Kirby's 
Big.  fi  7992,  providing  that  a  county  officer 
indicted  for  malfeasance  or  nonfeasance  shall 
be  suspended  till  tried,  does  not  conflict  with 
the  constitutional  provision.  Snmpter  v. 
State,  98  S.  W.  719,  720,  81  Ark.  60. 

TO  what  extent  the  word  "property**  ap- 
plies to  an  office,  its  duties,  its  emoluments, 
and  when  and  how  an  office  may  be  abolish- 
ed or  the  office  retained  and  its  duties  ei- 
ther transferred  to  another  or  distributed 
among  other  governmental  agencies,  it  has 
been  necessary  to  make  many  delicate  dis- 
tinctions. An  officer  appointed  for  a  definite 
time  to  a  public  office  has  not  a  vested  prop- 
erty interest  therein,  or  contract  right  there- 
to, of  which  the  Legislature  cannot  deprive 
him.  Mial  v.  Ellington,  46  S.  E.  961,  969, 
134  N.  C.  131,  66  L.  ft.  A.  697. 

The  office  of  member  of  the  board  of  ed- 
ucation of  a  dty  is  '^property'*  only  in  the 
sense  that  the  incumbent  is  entitled  to  the 
emoluments  of  the  office  so  long  as  he  holds 
it  lawfully;  but  the  office  is  not  property 
within  the  state  and  federal  Constitutions, 
providing  that  no  person  shall  be  deprived 
of  property  without  due  process  of  law,  and 
a  recall  provision  in  the  charter  of  a  city  is 
not  Invalid  .'fis  depriving  an  officer  of  prop- 
erty without  due  process  of  law.  Bonner  v. 
Belsterling  (Tex.)  137  S.  W.  1154,  1157. 

A  public  office  is  a  public  trust  or  agen- 
cy, and  not  the  property  of  the  incumbent, 
and  when  he  is  removed  therefrom  he  Is  not 
deprived  of  any  property,  and  hence  Act  Oct. 
14,  1879,  providing  that  a  railroad  commis- 
sioner may  be  removed  by  a  majority  vote 
of  each  house  of  the  General  Assembly  after 
suspension  by  the  Governor,  is  not  violative 
of  the  United  States  Constitution,  amend, 
art  14,  1 1,  prohibiting  the  taking  of  proper- 
ty without  due  process  of  law,  nor  of  Const 
art  1,  §  1,  par.  3,  to  the  same  effect,  because 
it  makes  no  provision  for  notice  to  the  com- 
missioner nor  for  a  hearing  or  trial  on  charg- 
es regularly  preferred  against  him  as  a  con- 
dition precedent  to  his  removal.  Gray  v. 
McT^ndon,  67  S.  E.  859,  869,  134  Ga.  224. 

''An  'office*  is  as  much  a  species  of  'prop- 
erty' as  anything  which  is  capable  of  being 
held  or  owned,  and  to  deprive  one  of  it,  or 
unjustly  withhold  it,  is  an  injury  which 
the  law  can  redress  in  a  manner  as  ample 
as  it  can  any  other  wrong.  •  •  ♦  The 
right  to  exercise  a  public  office  Is  a  species 
of  property,  equally  with  any  other  thing 
capable  of  possession,  and  the  law  affords 
adequate  redress  when  the  enjoyment  of  it  is 


wrongfully  prevented.  JB  Kent,  Gomm.  454; 
Wammack  v.  HoUoway,  2  Ala.  81.  The  same 
doctrine  is  recognized  in  Dodd  v.  Weaver,  2 
Sneed  [34  Tenn.]  670.  But  the  right  to  the 
office  does  not  entitle  the  officer  to  the  com- 
pensation as  under  a  contract  He  takes  it 
subject  to  the  authority  of  the  creating  pow- 
er to  modify  the  compensation  or  to  discon- 
tinue the  office.  Haynes  v.  State,  3  Humph. 
[22  Tenn.]  480,  39  Am.  Dec.  189;  Hoke  v. 
Henderson,  15  N.  C.  1,  25  Am.  Dec.  677. 
With  this  qualification  the  officer  is  entitled 
to  the  office,  and  to  its  emoluments,  and  to 
redress  interference  with  his  rights.*'  Ma- 
lone  V.  Williams,  103  S.  W.  798,  818,  118 
Tenn.  390,  121  Am.  St  Rep.  1002  (quoting 
and  adopting  definition  in  Mayor,  etc.,  of 
City  of  Memphis  v.  Woodward,  12  Heisk.  [59 
Tenn.]  499,  27  Am.  Rep.  750). 

The  state  may  decline  to  confer  official 
power  on  residents  of  other  states  without 
depriving  such  nonresidents  of  "Uberty*'  or 
"property,**  within  'the  meaning  of  those 
words  as  used  in  the  Constitution.  A  nonres- 
ident can  have  no  property  right  in  the  fees 
provided  by  law  to  be  paid  as  compensation 
for  the  performance  of  the  duties  of  aa  of- 
fice created  by  or  existing  in  virtue  of  the 
statutes  of  this  state.  No  nonresident  has 
any  right  of  liberty  or  ''property'*  in  the  fees 
or  emoluments  of  the  office  of  executor  or 
administrator.  In  re  Mulford,  75  N.  £.  345. 
346,  217  111.  242,  1  L.  R.  A.  (N.  S.)  341,  108 
Am.  St.  Rep.  249,  3  Ann.  Cas.  986. 

PnMIe  property 

The  word  "property,"  as  used  in  the 
Constitution  (Civ.  Code,  §  5888),  providing 
that  taxation  shall  be  uniform  on  all  proper- 
ty subject  to  be  taxed  within  the  limits  of 
the  authority  levying  the  tax,  does  not  re- 
quire the  taxing  of  public  property  or  any 
of  the  lawful  instrumentalities  of  govern- 
ment Penick  V.  Foster,  58  S.  B.  773,  776, 
129  6a.  217,  12  L.  R.  A.  (N.  S.)  1159,  12  Ann. 
Cas.  846. 

Public  records 

Where  a  city  treasurer  prepared  a  card 
index  system  referring  to  assessments  for 
public  improvements  at  his  own  expense, 
such  indexes  not  being  required  by  law,  an 
injunction  against  the  removal  of  the  index- 
es at  the  expiration  of  his  term  is  not  a 
"taking"  of  services  or  "property"  without 
Just  compensation,  and  does  not  violate 
Const  art  1,  |  21,  prohibiting  such  taking 
without  Just  compensation.  Robison  v.  Elsh- 
back,  93  N.  E.  666,  669,  175  Ind.  132,  Ann. 
Cas.  1913B,  1271. 

Railroad  bonds 

Railroad  mortgage  bonds,  constituting 
the  absolute  property  of  a  debtor,  but  regis- 
tered in  the  names  of  his  infant  children  and 
deposited  with  a  third  person,  were  attached 
by  creditors.  The  court  had  Jurisdiction  over 
the  debtor  and  his  infant  children,  and 
could  at  any  time  acquire  Jurisdiction  over 
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the  third  person.  The  bozida  were  payable 
outside  the  state  by  foreign  corporations. 
Held,  that  the  bonds  were  "property,"  with- 
in Code  Pub.  Gen.  Laws  1904,  art.  9,  §  10, 
declaring  that  any  kind  of  property  belong- 
ing to  defendant  may  be  attached.  De  Beam 
V,  De  Galard  De  Brassac  De  Beam,  81  Atl. 
223,  226,  115  Md.  068,  36  L.  R.  A.  (N.  S.)  421. 

Railroad  oars  loaded  with  f reiffht 

The  railroad  law  providing  that  a  rail- 
road company^  has  power  to  take  and  to  con- 
vey persons  and  property  on  its  railroad  and 
receive  compensation  therefor,  when  it  speaks 
of  a  railroad  carrying  "property,"  uses  the 
word  "property"  in  its  broadest  sense,  and 
seems  to  embrace  everything  which  a  rail- ! 
road  may  carry,  except  persons.  Under  this 
word  "property"  it  transfers,  for  hire  or  oth- 
erwise, the  cars  of  other  railroads,  either 
with  or  without  freight,  and  may  take  a 
new  and  empty  car  from  the  factory  upon  its 
road  and  deliver  it  to  the  road  for  which  it 
is  intended;  and  its  right  to  receive  pay 
arises  from  the  fact  that  it  Is  carrying  "prop- 
erty." Section  12  of  the  railroad  law  requir- 
ed that  railroads  which  are  intersected  by  j 
another  railroad  "shall  receive  from  each  ' 
other,  and  forward  to  their  destination, 
poods,  merchandise,  and  'other  property* 
intended  for  points  on  their  respective  roads." 
"Other  property,"  as  used  in  this  connection, 
properly  means  any  property  which,  from 
its  nature  and  the  condition  in  which  it  is, 
is  reasonably  capable  of  being  transported* 
over  the  road.  Railroad  Law,  §  12  (Laws 
1890,  p.  1087,  c.  565),  requiring  intersecting 
railroads  to  receive  from  each  other  and  for- 
ward  merchandise  and  "other  property,"  and 
section  35  0;>age  1094)  requiring  such  lines  to 
afford  each  other  equal  terms  for  accommo- 
dation in  the  transportation  of  cars,  passen- 
gers, baggage,  and  freight,  required  such  roads 
to  interchange  cars  loaded  with  freight. 
Hudson  Valley  R.  Co.  v.  Boston  &  M.  R.  Co., 
92  N.  Y.  Supp.  928,  932,  45  Misc.  Rep.  520. 

Railroad  tieket 

A  suit  by  a  carrier  to  enjoin  ticket  scalp- 
ers from  dealing  in  nontransferable  passen- 
ger tickets  is  a  suit  in  personam  to  protect 
by  injunction  the  property  right  of  the  car- 
rier to  do  a  lawful  business  in  a  particular 
way,  and  the  venue  is  not  controlled  by 
Mills*  Ann.  Code,  §  25a,  requiring  the  venue 
of  actions  affecting  property  to  be  In  the 
county  where  the  property  is  situated.  A 
passenger  ticket  Is  mere  evidence  of  a  con- 
tract, and  Is  not  "property"  within  Mills' 
Ann.  Code,  |  25a,  requiring  the  venue  of  ac- 
tions affecting  property  to  be  in  the  county 
where  the  property  is  situated.  Klrby  y. 
Union  P^c.  R.  Co.,  119  Pac.  1042,  1052,  1053, 
51  Colo.  509,  Ann.  Cas.  1913B,  461. 

Real  property 

The  word  "property,"  in  a  will  where 
there  is  no  Indication  of  its  use  in  a  restrict- 


ed sense,  includes  "real  property."    ronng  v. 
Nprris  Peters  Co.,  27  App.  D.  C.  140,  147. 

Under  Code,  S  785,  requiring  a  city 
changing  an  established  grade  of  a  street  to 
the  injury  of  abutting  property  to  pay  the 
damages  to  the  owner,  and  section  48  (8,  lOi. 
defining  "real  property"  as  including  land^. 
tenements,  hereditaments,  and  all  righu 
thereto  and  interest  therein,  and  the  word 
"property"  as  including  real  property,  a  ten- 
ant for  life  or  for  years  of  a  city  lot  is  an 
"owner"  to  the  extent  of  his  interest,  and 
may  sue  the  city  for  injuries  sustained  by  a 
change  in  the  established  grade  of  the  street 
in  front  of  the  property.  Chlesa  &  Co.  v. 
City  of  Des  Moines  (Iowa)  138  N.  W.  922. 
924. 

The  word  "property,"  as  nsed  in  Code 
av.  Proc  §§  2432,  2435.  2436,  2458,  provid- 
ing that,  to  maintain  supplementary  proceed- 
ings, execution  must  have  been  issued  against 
property,  means  real  as  well  as  personal 
property.  Mede  v.  Meyer,  105  N.  Y.  Supp. 
957,  959,  55  Misc.  Rep.  621. 

Rielit  of  aotioB 

A  cause  of  action  is  "property,**  which 
can  only  be  taken  from  an  individual  or  a 
town  by  due  process  of  law.  Town  of  Wal- 
ton V.  Adair,  89  N.  Y.  Supp.  230,  234,  96  App. 
Div.  75. 

"Property,"  in  one  sense,  may  mean  a 
chose  in  action.  A  "chose  In  action"  in  one 
sense  may  be  any  right  to  damages,  whether 
arising  from  the  commission  of  a  tort,  the 
omission  of  a  duty,  or  the  breach  of  a  con- 
tract. Womach  v.  City  of  St.  Joseph,  100 
S.  W.  443.  446,  201  Mo.  467,  10  L.  R.  A.  (N. 
S.)  140  (citing  Black,  Law  Diet). 

The  word  "property,"  in  Const  art  7.  f 
9,  relating  to  taxation,  Includes  money,  cred- 
its, Investments,  and  other  choses  in  action. 
State  ex  rel.  Louisiana  Imp.  Co.  v.  Board  of 
Assessors,  36  South.  91,  97,  111  La.  982. 

A  right  of  action  is  "property,"  within 
Gen.  St.  1902,  I  237,  providing  that,  wben  a 
person  having  property  shall  be  found  in- 
capable of  managing  his  affairs,  the  coun 
shall  appoint  a  conservator  for  Urn.  Appeal 
of  Wentz,  66  AtL  625,  627,  76  Conn.  406i 

In  some  senses  of  the  word,  a  claim  in 
an  action  of  tort  for  personal  injuries  is  not 
"property."  It  is  not  assignable,  and  it 
cannot  be  appropriated  by  creditors  in  pro- 
ceedings in  bankruptcy  or  Insolvency.  Mul- 
vey  V.  City  of  Boston,  83  N.  E.  402,  404,  197 
Mass.  178,  14  Ann.  Cas.  349. 

Under  Civ.  Code,  (  953,  providing  that  a 
"thing  In  action"  Is  a  right  to  recover  mon- 
ey or  other  personal  property  by  a  Judicial 
proceeding,  the  right  to  recover  damages 
from  a  common  carrier  for  breach  of  a  con- 
tract is  "property."  Justls  v.  Atchison,  T.  k 
S.  F.  R.  Co.,  108  Pac.  328,  329,  12  CaL  Apft 
639. 
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The  rifltht  given  by  Rev.  St  M  6184,  6185, 
to  prosecute  an  action  for  damages  for 
wrongfally  earning  the  death  of  another,  ia 
not  such  species  of  '"property"  as  will  pass 
to  the  heirs  or  next  of  kin  of  those  to  whom 
the  ri^t  is  given.  Doyle  ▼.  Baltim<M«  A  O. 
R.  Co.,  90  N.  E).  165,  166,  81  Ohio  St  184,  135 
Am.  St  Rep.  775. 

Under  a  statute  providing  that,  when 
the  guardian  and  ward  are  both  nonresidents, 
the  ward's  property  may  be  remove^  on  ap- 
plication by  the  guardian  to  the-  judge  of 
the  superior  court,  who  shall  grant  leave  to 
remove  the  property,  which  order  shall  be 
authority  to  the  guardian  to  sue  for  and  re- 
ceive it  in  his  own  name,  the  word  "prop- 
erty" is  used  in  its  comprehensive  sense  and 
includes  choses  in  action  as  well  as  tangible 
property.  In  re  Crosby,  85  Pac.  1,  2,  42 
Wash.  366, 

A  vested  cause  of  action  for  damages  is 
"property"  which  cannot  be  taken  or  desti'oy- 
ed  without  due  process  of  law,  being  a  chose 
in  action.  Williams  v.  Atlantic  Coast  Line 
R.  Co.,  60  S.  B.  402,  403,  153  N.  C.  360. 

A  vested  right  of  action  is  ''property" 
in  the  same  sense  that  tangible  things  are 
property.  While,  in  ordinary  transactions, 
the  term  "property"  is  not  supposed  to  in- 
clude a  right  of  action,  yet  in  constitutions 
and  public  statutes,  where  the  words  permit, 
and  the  spirit  and  Intent  of  the  law  require, 
a  vested  right  of  action,  is  frequently  con- 
sidered and  treated  as  property.  The  right 
of  action  conferred  by  Revisal  1905,  S  59, 
making  those  causing  negligent  deaths  liable 
to  decedent's  personal  representatives,  and 
providing  that  the  recovery  shall  not  be  ap- 
plied to  the  payment  of  debts  or  legacies, 
but  that  it  shall  be  distributed  as  Intestate 
property,  is  property  as  a  part  of  intestate's 
estate,  and,  for  the  purpose  of  devolution'  and 
transfers,  the  rights  of  the  claimants  are  to 
be  determined  as  of  the  time  when  intes- 
tate died,  and  hence  under  section  4,  provid- 
ing that,  when  a  married  woman  dies  intes- 
tate, the  surviving  husband  may  administer 
upon  her  personalty  and  hold  the  same  sub- 
ject to  the  claims  of  her  creditors  and  oth- 
ers having  rightful  demands  against  her,  to 
,  his  own  use,  etc,  and  providing  that  if  the 
husband  dies  after  his  wife,  but  before  ad- 
ministering, his  personal  representative  or 
assignee  shall  receive  the  persdnalty  of  the 
wife  as  a  part  of  the  husband's  estate,  sub- 
ject as  aforesaid,  where  Intestate's  daughter 
died  after  his  negligent  death  and  before  re- 
covery therefor,  and  her  husband  became  in- 
sane after  becoming  administrator,  her  ad- 
ministrator de  bonis  non  is  entitled  to  her 
share  of  the  recovery  for  the  husband's  bene- 
fit, subject  to  the  claims  of  her  creditors  and 
others  having  rightful  demands  against  her 
estate.  Neill  v.  Wilson,  50  S.  E.  674,  675, 
146  N.  C.  242  (quoting  and  adopting  defini- 
tion in  Cooley,  Const.  Lim.  {7th  Ed.]  p.  577; 


Dudcwortti  ▼•  Mifll,  66  S.  liL  862,  148  K.  C. 
469. 

The  word  "property,"  within  the  mean- 
ing of  the  rule  authorizing  the  grant  of  an- 
cillary administration  when  necessary  in  re- 
spect to  any  unadmlnistered  property  that 
may  be  found  in  the  state,  means  either  spe- 
cific property  found  or  a  right  of  action  for 
debt  or  unliquidated  damages  to  which  the 
estate  may  be  entitled.  A  claim  for  damages 
for  the  death  of  a  decedent  under  a  statute 
authorizing  such  recovery  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  does 
not  constitute  assets  of  the  estate  so  as  to 
justify  the  appointment  of  an  ancillary  ad-, 
ministrator  In  another  state.  Cooper  v.  Gulf, 
a  &  S.  F.  R.  Co.,  93  S.  W.  201,  205,  41  Tex. 
Civ.  App.  596. 

PlaintUfs  intestate,  while  a  laborer  in 
O.  county,  was  Injured,  and  died  intestate  in 
the  state  of  Ohio  where  he  resided,  and  an 
administrator  was  appointed  in  the  county 
of  0.,  who  sued  his  employer  in  such  county. 
At  the  time  of  his  death  intestate  had  no 
residence  nor  any  property  In  West  Virginia, 
except  the  claim  for  damages  against  his  em- 
ployer. Held,  that  such  claim  was  prop- 
erty, authorizing  the  county  court  of  O,  to 
appoint  the  sheriff  administrator  of  his  es- 
tate. Richards  v.  Riverside  Iron  Works,  49 
S.  E.  437,  438,  56  W.  Va.  510  (ciUng  Marvin 
V.  Maysville  St  Railroad  &  Transfer  Co., 
49  Fed.  438;  Hartford  &  N.  H.  R,  Co.  v.  An- 
drews, 36  Conn.  215;  2  Woemer,  Adm'n,  § 
306;  Perry  v.  St.  Joseph  &  W.  R.  Co.,  29 
Kan.  420;  JeflCersonvllle  R.  Co.  v.  Swayne's 
Adm'r,  26  Ind.  477,  484;  IlUnois  Cent  R. 
Co.  V.  Cragin,  71  111.  177;  1  Woemer,  Adm'n, 
S  205;  Hutchins  v.  St  Paul,  M.  &  M.  iiy. 
Co.,  46  N.  W.  79,  44  Minn.  5 ;  Brown's  Adm'r 
V.  Louisville  &  N.  R,  Co.,  30  S.  W.  639,  97 
Ky.  228,  232;  Findlay  v.  Chicago  &  G.  T. 
Ry.  Co.,  64  N.  W.  732,  106  Mich.  700 ;  Morris 
V.  Chicago,  R,  I.  &  P.  Ry.  Co.,  23  N.  W.  143. 
65  Iowa,  727,  728,  54  Am.  Rep.  39;  Sargent 
V.  Sargent  47  N.  E.  121,  168  Mass.  420). 

Code  1907,  |  3765,  provides  that  the  sur- 
viving husband  of  a  woman  who  dies  intes- 
tate shall  be  entitled  absolutely  to  half  the 
personalty  of  her  separate  estate.  Section 
4486  provides  that  all  property  of  a  wife, 
held  by  her  previous  to  her  marriage,  is  her 
separate  property.  Section  2486,  giving  to 
the  administrator  a  right  of  action  for  negli- 
gence causing  death,  provides  that  the  dam- 
ages recovered  shall  not  be  liable  for  the 
debts  of  the  deceased,  and  shall  be  distribut- 
ed according  to  the  statute  of  distributions. 
Held,  the  right  of  action  being  expressly 
vested  in  the  administrator  alone,  so  as  not 
to  be  assignable,  which  right  is  inseparable 
from  the  idea  of  property,  and  the  action  by 
the  administrator  being  more  as  an  agent  to 
effect  the  legislative  policy  to  prevent  homi- 
cide, and  as  trustee  of  any  recovery,  than  as 
the  representative  of  deceased  in  reducing 
property  of  the  estate  to  possession,  that 
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where  a  widow  lemarried  and  died  pending 
a  suit  by  the  administrator  of  the  first  hus- 
band to  recover  for  his  death,  the  surviving 
second  husband  was  not  entitled  to  share  in. 
the  subsequent  recovery,  the  wife  having  had 
no  "property"  right  in  the  cause  of  action, 
within  the  meaning  of  the  statutes  of  distri- 
bution, her  Interest  being  merely  personal, 
especially  in  view  of  Code  1907,  {  2,  defining 
"personal  property**  as  money,  goods,  chat- 
tels, things  in  action,  and  evidences  of  debt; 
the  use  of  the  phrase  "things  in  action,"  in 
connection  only  with  assignable  property,  in- 
dicating the  legislative  intent  that  it  shall 
have  a  similar  meaning.  Holt  v.  Stollen- 
werck,  56  South.  912,  913,  174  Ala.  213. 

Under  Const  art.  4,  (  27,  giving  Justices 
of  the  peace  jurisdiction  of  actions  on  con- 
tract, wherein  the  sum  demanded  does  not 
exceed  $200,  and  "jurisdiction  of  other  civil 
actions  wherein  the  value  of  the  property  in 
controversy  does  not  exceed  $50,"  and  under 
Revisal  1905,  |  1420,  enacted  in  purstiance  of 
the  Constitution,  a  justice  of  the  peace  has 
jurisdiction  of  all  actions  ex  delicto  in  which 
the  damages  demanded  do  not  exceed  $50, 
and  not  merely  cases  of  tort  involving  prop- 
erty to  the  value  of  such  sum.  The  words 
"When  the  property  in  controversy  does  not 
exceed  $50"  mean  the  value  of  the  Injury  in- 
volved in  the  litigation.  In  the  business  af- 
fairs and  transactions  of  individuals  and  the 
construction  of  instruments  which  concern 
the  devolution  and  transfer  of  property  be- 
tween them,  this  term  "property"  has  usual- 
ly received  a  more  restricted  construction. 
It  has  been  so  in  the  decisions  of  our  own 
court;  but  in  constitutions  and  in  public 
statutes,  where  the  words  permit,  and  the 
spirit  and  intent  of  the  law  require,  the 
word  "property"  has  frequently  and  more 
usually  been  accorded  a  broader  significance 
which  we  have  given  it.  In  the  sections  of 
our  Constitution  protecting  life  and  property, 
the  term  is  held  to  include  vested  rights  of 
action.  A  vested  right  of  action  is  "prop- 
erty" in  the  same  sense  in  which  tangible 
things  are  property,  and  is  equally  protected 
from  arbitrary  interference.  A  cause  of  ac- 
tion accruing  at  common  law,  or  by  contract, 
which  is  fixed  and  settled  in  a  particular 
person  and  continues  in  force,  is  a  vested 
right,  within  the  protection  of  the  Constitu- 
tion. It  is  property,  and  it  cannot  lawfully 
be  divested  by  legislative  interference  or  by 
taking  away  the  legal  means  of  making  it 
effective,  or  by  so  hampering  it  with  condi- 
tions or  restrictions  as  to  render  it  practical- 
ly worthless.  Duckworth  v.  Mull,  55  S.  E. 
850,  852,  143  N.  C.  401  (citing  Cooley,  Const 
Lim.  [7th  Ed.l  p.  577;  Black,  Const  Law,  p. 
432;  Angle  v.  Chicago,  St  P.,  M.  &  O.  R. 
Co.,  14  Sup.  Ct  240, 151  U.  &  1,  19,  38  L.  Ed. 
55 ;  Chicago,  B.  &  Q.  B.  Co.  T.  Dunn,  62  IlL 
2G0,  4  Am.  Rep.  006). 

Rifflit  of  wmj 

A  right  of  way  is  "property,"  and,  though 
the  enjoyment  of  it  may  be  subjected  to  rea- 


sonable regulations  fbr  the  proteetlon  cf  the 
public  health,  the  easement  cannot  be  aiti- 
trarily  restricted  and  destroyed  witlumt  oam- 
pensation,  as  provided  by  Const  pt  1,  art  lOi 
Durgin  v.  Minot,  89  N.  E.  144,  145,  203  Mass. 
26,  24  U  R.  A.  (N.  S.)  241,  183  Am.  8t  R^ 
276. 

Biffht  to  earn  wiases  mmA  fllsp— o  tkor»- 
of 

A  bankrupt's  right  to  earn  wages  in  the 
future  and  dispose  of  the  fruits  of  bis  labor 
is  not  "pi:pperty,*'  as  that  term  is  used  in 
Bankr.  Act  July  1,  1898,  c  541,  |  70,  30  Stat. 
565,  vesting  all  the  bankrupt's  property  not 
exempt  in  his  trustee,  etc.;  and  hence  the 
bankrupt's  discharge  operated  to  avoid  an 
assignment  of  future  wages  given  to  secure  a 
provable  debt  earned  after  the  filing  of  his 
petition.  In  re  Home  Discount  Co.,  147  Fed. 
538,548. 

Rifflit  to  eatploymeat 

Penal  Law,  §  850,  defines  "extortion"  as 
the  obtaining  of  property  from  another  with 
his  consent,  induced  by  a  wrongful  use  of 
force  or  fear,  eta,  and  section  851  provides 
that  threats  to  do  an  unlawful  injury  to  per- 
son or  property  may  constitute  extortion. 
Held,  that  one  who  procured  for  another, 
without  consideration,  a  position  as  a  painter, 
and  afterward  threatened  to  have  him  dis- 
charged unless  he  was  paid  a  certain  snm 
each  week  out  of  the  painter's  wages,  was 
guilty  of  extortion;  the  word  "property"  in 
the  statute  including  every  species  of  valu- 
able right,  including  the  right  to  employment 
People  ex  rel.  Short  v.  Warden  of  City  Pris- 
on, 130  N.  T.  Supp.  698, 700, 145  App.  Div.  861. 

Riclit  to  liuat 

The  law  recognizes  as  "property"  and 
entitled  to  protection  an  exclusive  right  to 
hunt  on  game  preserves,  and  that  the  destruc- 
tion or  impairment  of  such  privilege  by  the 
driving  away  of  the  birds  and  deterring  th<^r 
return  constitutes  an  injury  which  cannot  be 
estimated  in  money  damages,  and  on  account 
of  which  an  injunction  will  lie.  Guaranty 
Realty  Co.  v.  Recreation  Gun  Omb,  107  Pac: 
625,  627,  12  CaL  App.  388. 

Riparian  ligl^t 

A  riparian's  right  to  the  use  of  the  flow 
of  the  stream  passing  through  or  by  his  land 
is  a  right  inseparably  annexed  to  the  soil, 
not  as  an  e*as^ment  or  appurtenance,  hut  as 
a  part  and  parcel  of  the  land;  such  right  be- 
ing a  "property"  right,  and  entitled  to  pro- 
tection as  such,  the  same  as  private  property 
rights  generally.  Crawford  Co.  v.  Hathaway. 
03  N.  W.  781,  786,  67  Neb.  325,  60  L.  R  A. 
889,  108  Am.  St  Rep.  647. 

The  riparian  rights  of  an  owner  of  land 
bordering  on  a  river  of  access  to  the  river 
and  to  the  use  of  the  water  thereof  for  do- 
mestic or  farm  purposes  is  "property.**  Wa- 
terford  Electric  Light  Heat  ft  Power  Go.  v. 
Heed,  94  N.  Y.  Supp.  551«  562,  47  Misc.  R^ 
406. 
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Running  water  in  natural  streams  is  nott  llngsty  ▼.  St  Louis,  I.  !£.  ftli.  R.  Co.,  lOT  8. 
'property/'  and  nerer  was,  and  a  riparlai/i  W.  178,  174,  84  Ark.  617,  31^  Am.  St  Rep. 
owner  has  no  right  to  interfere  with  the^'^"^ 
rights  of  other  riparian  owners  by  a  dam,  so 
as  to  discoDtlniife  the  flow  of  water,  without 
the  consent  of  the  lower  riparian  owners. 
In  re  Board  of  Water  Supply  of  City  of  New 
York,  109  N.  Y.  Supp.  1036,  1047,  58  Misc. 
Rep.  581. 

Under  Civ.  Code,  i  14,  providing  that 
"pro()erty**  includes  property  real  and  person- 
al, and  section  654,  that  anything  of  which 
there  may  be  ownership  is  "property^*'  water, 
and  the  right  to  its  use  as  riparian  to  land, 
is  "property,"  within  Code  Civ.  Proc.  {  1240, 
enumerating  the  classes  of  property  which 
may  be  condemned,  and  section  1241  provid- 
ing that  before  property  can  be  taken,  it  must 
appear  that  the  use  is  one  authorized  by  law, 
etc.  Code  dv.  Proc.  §  1238  prescribes  the 
public  uses  in  behalf  of  which  the  right  of 
eminent  domain  may  be  exercised,  and  sub- 
division 12  authorizes  the  condemnation  of 
property  for  canals,  reservoirs,  dams,  ditches, 
flumes,  aqueducts,  and  pipes,  and  outlets  nat- 
ural or  otherwise  for  supplying,  storing,  and 
discharging  water  for  the  operation  of  ma- 
chinery to  generate  and  transmit  electricity 
to  supply  mines,  quarries,  railroads,  tram- 
ways, mills,  and  factories  with  electric  pow- 
er, and  to  ai^ly  electricity  to  light  or  heat 
mines,  quarries,  mills,  factories,  incorporated 
cities  and  counties,  villages  or  towns,  and  to 
furnish  electricity  for  lighting,  heating,  or 
power  purposes  to  individuals  or  corpora- 
tions, together  with  lands,  buildings,  and  all 
improvements  in  or  upon  which  to  erect,  in- 
stall, place,  use  or  operate  machinery  to  gen- 
erate and  transmit  electricity  for  any  of  the 
uses  set  forth.  Subdivision  13  authorizes 
condemnation  for  electric  light,  heat,  and 
power  lincjfs.  Held,  that  sudti  subdivisions 
authorize  a  corporation  organized  to  furnish 
electric  light,  heat,  and  power  to  condemn 
the  water  in  a  stream,  and  the  riparian  rights 
of  landowners,  for  its  necessary  require- 
ments, and  that  such  company  is  not  limited 
to  the  acquisition  of  water  by  appropriation. 
Northern  Light  &  Power  Co.  v.  Staeher,  109 
Pac.  896,  900,  903,  13  Cal.  App.  404. 

Sertrlees  of  attorney 

Inducing  the  rendition  of  legal  services 
by  false  representations  is  not  the  obtaining 
of  "property"  by  false  representations,  with- 
in the  meaning  of  Bankr.  Act  July  1898,  c. 
541,  S  17a  (2)  30  Stat  550,  as  amended  (32 
Stat  798),  excepting  liabilities  for  property 
so  obtained  from  the  provable  debts  dis- 
chargeable in  bankruptcy.  Gleason  v.  Thaw, 
185  Fed.  345,  347,  107  C.  C.  A.  463,  34  L.  R. 
A.  (N.  S.)  894;  Gleason  v.  Thaw,  196  Fed. 
359,  361,  116  C.  C.  A.  179. 

Servioes  of  wife 

The  domestic  services  of  the  wife  are 
purely  personal  to  the  husband  and  possess 
none  of  the  attributes  of  "property."    Bil- 
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Sl&Ares  of  stock 

Neither  bank  stock  owned  by  a  bank- 
rupt's wife,  acquired  by  her  before  marriage,, 
nor  any  share  in  the  bank's  accumulated, 
but  undivided,  profits  are  '"property,"  within 
the  bankruptcy  statute,  vesting  in  the  trustee 
the  title  to  property  which,  prior  to  the  filing 
of  his  petition,  the  bankrupt  might  by  any 
means  have  transferred,  or  which  might  have 
been  levied  on  under  judicial  process  against 
him,  and  the  trustee  could  not  recover  divi- 
dends declared  on  the  stock  after  the  bank- 
rupt's discharge.  Bryan  v.  Sturgis  Nat. 
Bank,  ^0  S.  W.  704,  705,  40  Tex.  Civ.  App. 
307. 

Corporate  stock  ig  "property,"  within  the 
meaning  of  the  taxing  laws.  State  ex  rel. 
Weller  v.  mnkel,  116  N.  W.  639,  136  Wis.  66. 

The  capital  stock  of  a  corporation  is 
"property,"  within  Const  art  9,  fi  1,  pro- 
viding for  the  taxation  of  property  In  pro^ 
portion  to  value.  Consolidated  Coal  Co.  ot 
St  Louis  V.  Miller,  86  N.  E.  205,  206,  236  IlL 
149. 

Stock  held  by  a  resident  in  a  foreign  cor- 
poration whose  property  is  all  outside  the 
state  is  not  such  "property"  or  "personal 
property"  as  is  taxable  under  Rev.  St  1901>. 
If  11,348,  11,415,  11,519 ;  the  last  secUon  de- 
fining property  to  include  every  tangible  or 
intangible  thing  being  the  subject  of  owner- 
ship, whether  animate  or  inanimate,  real 
or  personal.  State  ex  rel.  Koeln  v.  Lesser,. 
141  S.  W.  888,  889,  237  Mo.  310. 

Stock  of  a  railroad  company,  incorporat- 
ed, doing  business,  and  owning  property,  not 
only  in  Massachusetts,  but  in  neighboring 
states,  but  having  only  a  single  issue  of 
stock,  is  "property,"  within  the  jurisdiction 
of  the  commonwealth,  under  Rev.  Laws,  c. 
15,  §  1,  St  1905,  p.  481,  c.  470,  and  St  1906, 
p.  453,  c.  436,  authorizing  taxation  of  collat- 
eral inheritance,  so  as  to  enable  the  state  to 
subject  it  to  taxation  as  against  a  nonresi- 
dent owner.  Kingsbury  v.  Chapin,  82  N.  E. 
700,  701,  196  Mass.  533,  13  Ann.  Cas.  738. 

Corporate  stock  held  by  a  corporation 
is  not  "property"  due  the  stockholder,  so 
that,  in  proceedings  to  attach  stock,  the  cor- 
poration is  not  summoned,  and  does  not  an- 
swer, as  garnishee.  Fowler  v.  Dickson  (Del.) 
74  Atl.  601,  606,  1  Boyce,  113. 

Though  the  constitutional  provisions 
that  all  property  not  exempt  shaU  be  taxed 
in  proportion  to  its  value  to  be  ascertained 
as  provided  by  law,  and  defining  "property" 
as  including  corporate  stock,  are  not  self- 
executing,  any  deficiency  was  supplied  by 
Pol.  Code,  I  3627,  requiring  property  to  be 
assessed  at  its  full  cash  value,  and  section 
3617  defining  that  cash  value  to  be  the 
amount  at  which  the  property  would  be  tak- 


PEOPEETY 


1298 


PROPERTY 


en  in  payment  of  a  just  debt  from  a  solvent 
debtor.  Cheeseborongh  v.  City  and  Ck)unty 
of  San  Francisco,  06  Pac.  288,  289,  153  Gal. 
559. 

Const  art  12,  {  1,  requires  the  Legisla- 
ture to  prescribe  such  regulations  as  shall 
secure  a  Just  taxation  for  all  property  ex- 
cept that  particularly  exempted.  Section  7 
provides  that  every  corporation  shall  be  sub- 
ject to  taxation  on  real  and  personal  prop- 
erty owned  and  used  by  it,  and  not  exempt 
Section  2  prescribes  exemptions  from  taxa- 
tion. Section  17  provides  that  the  word 
"property"  includes  moneys,  credits,  etc.,  but 
shall  not  be  construed  so  as  to  authorize  the 
taxation  of  the  stock  of  a  corporation  when 
the  property  of  such  corporation  represented 
by  such  stock  is  within  the  state,  and  has 
been  taxed.  Pol.  Code,  §  3670,  provides  that 
all  proi>erty  is  subject  to  taxation  except  as 
provided  in  section  3671,  which  contains  the 
exemptions  mentioned  in  the  Constitution. 
Section  3680  repeats  the  provisions  of  Const 
art  12,  i  17.  Section  3690  requires  taxable 
proper^  to  be  assessed  at  its  full  cash 
value.  Held,  that  stock  of  a  state  bank  or 
trust  company  is  to  be  assessed  to  the  owner 
at  its  full  cash  value  except  to  the  extent 
that  that  value  is  represented  in  property 
which  is  assessed  to  the  bank  or  trust  com- 
pany. Daly  Bank  &  Trust  Co.  of  Butte  v. 
Board  of  Com'rs  of  Silver  Bow  County,  81 
Pac.  950,  952,  33  Mont  101. 

Const  1879,  art.  13,  §  1,  required  taxa- 
tion of  all  nonexempt  property  in  proportion 
to  value  and  defined  "property"  to  include 
moneys,  credits,  bonds,  stocks,  dues,  fran- 
chises, and  all  other  matters  or  things,  capa- 
ble of  private  ownership.  Pol.  Code,  |  3607, 
provided  that  all  property  not  exempt  must 
be  taxed,  except  that  nothing  therein  con- 
tained should  be  construed  to  authorize  dou- 
ble taxation,  and  section  3608  declared  that 
shares  of  stock  in  corporations  possessed  no 
intrinsic  value  over  the  actual  value  of  the 
property  of  the  corporation,  and  that  all  such 
property  should  be  assessed  and  taxed,  but 
that  no  assessment  should  be  made  of  shares 
of  stock,  nor  should  any  holder  thereof  be 
taxed  thereon.  The  section  was  subsequent- 
ly amended  to  exclude  national  bank  shares. 
Held,  that  since,  under  such  provisions,  all 
the  elements  of  value  contained  in  corporate 
stock  were  subject  to  taxation  to  the  corpo- 
ration, PoL  Code,  §§  3609,  3610,  providing  for 
the  taxation  of  stock  in  national  banks,  did 
not  constitute  a  discrimination  against  the 
latter,  prohibited  by  Rev.  St  U.  8.  ^  5219. 
Crocker  v.  Scott  87  Pac.  102,  105,  149  Cal. 
575  (citing  Mackay  v.  City  and  County  of 
^$an  Francisco,  45  Pac.  696, 113  Cal.  392,  397 ; 
Bank  of  California  v.  San  Francisco,  75  Pac. 
832,  142  Cal.  276,  285,  64  L.  R.  A.  918,  100 
Am.  St.  Rep.  130). 

Slot  maoliine 

A  slot  machine  incapable  of  use  for  any 
purpose  except  in  violation  of  penal  provi- 


Ipions  of  the  anti-gambling  law-  (Laws  tB99, 
^.  890,  I  4)  is  not  '*property"  within  tlie  pro- 
^tection  of  Const  art  1,  i  13,  providing  that 
no  person  shall  be  deprived  of  his  prep- 
erty  without  due  prooess  of  law.  J.  B.  Mul- 
len &  Co.  V.  Mosley,  90  Pac  986^  968;  13 
Idaho,  457. 

Stook  traiisf  er  staaips 

Tax  Law,  (  271a,  as  added  by  Laws  1911, 
c  12,  which  provides  that  no  person  other 
than  a  corporation  organized  under  the  Bak- 
ing Law  of  the  state  (ConsoL  Laws  1909,  c 
2)  or  under  the  National  Bank  Act  (Act  June 

3,  1864,  c.  106,  18  Stat  99),  or  a  duly  author- 
ized agent  of  the  Comptroller,  shall  sell  any 
stamp  issued  pursuant  to  the  article  without 
first  obtaining  the  Comptroller's  written  ctm- 
sent,  and  which  makes  a  violation  thereof  a 
misdemeanor,  does  not  deprive  one  who  had 
a  large  quantity  of  stamps  on  hand  at  the 
time  of  the  amendment  of  any  "property" 
within  the  meaning  of  the  constitutional  pro- 
vision prohibiting  the  deprivation  of  proper- 
ty without  due  process  of  law.  People  ex 
rel.  Isaacs  v.  Moran,  184  N.  T.  Supp.  981,  932, 
150  App.  Div.  226. 

Street    rallroftd*s   Hgkt   to   street  t^ 
Sether  with  tlesy  rails*  ete. 

A  street  railroad's  right  to  occupy  a 
public  street  together  with  its  ties,  rails, 
rolling  stock,  is  "property"  within  Const  art 

4,  S  31,  providing  that  the  General  Assembly 
may  pass  laws  permitting  the  owners  of  land 
to  construct  drains  by  special  assessments  on 
the  property  benefited  thereby.  Spring 
Creek  Drainage  Dist.  v.  Elgin,  J.  Jb  B.  R.  Co., 
94  N.  E.  529,  539,  249  la  260. 

Testator's  proportjr 

Under  the  Transfer  Tax  Law,  |  242,  de- 
fining the  word  '^property,"  that  t^rm  means 
the  property  or  interest  of  a  testator  passhig 
or  transferred  to  the  successor  thereof,  when 
not  exempted.  In  re  Hellman's  Estate,  79 
N.  T.  Supp.  201,  204,  77  App.  Div.  855. 

Laws  1896,  p.  881,  c.  908,  defines  '*proper- 
ty"  as  meaning  the  interest  therein  of  a  testa- 
tor passing  or  transferred  to  those  not  exempt- 
ed. Hence,  where  a  testator  devised  to  his 
uncle  a  life  interest  in  his  farm,  only  the 
present  value  of  the  life  interest  is  '"proper- 
ty," within  the  purview  of  the  Transfer  Tax 
Law.  In  re  Garland's  Estate,  82  N.  7.  Soi^ 
989,  40  Misc.  Rep.  579. 

Trade-name 

A  man's  name  is  his  own  ''pioperty,"  as 
he  has  the  same  right  to  its  use  and  enjoy- 
ment as  he  has  to  that  of  any  other  species 
of  property.  A  manufacturer  using  his  own 
name  as  a  trade-name  is  not  required  to  so 
use  his  name  as  to  inform  the  public  that 
his  goods  are  not  the  goods  of  a  prior  manu- 
ftacturer  using  the  same  name^  for  the  prior 
manufacturer  must  know  that  he  has  ao  ex- 
clusive right  in  the  name  as  against  othen 
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of  tbe  BAJXA  name.    International  Sflver  Go. 
T.  Rogers,  68  AtL  977,  080,  71  N.  J.  Bq.  600. 

Trade  eeeret 

Eqnlty  recognizes  a  trade  secret  as 
"property,"  and  will  protect  the  same  by  in- 
junction as  against  those  who  seek  to  dis- 
close or  use  it  by  a  violation  of  confidential 
relations  or  contract  stipulations,  express  or 
implied.  Elaterite  Paint  &  Mfg.  Co.  ▼.  S.  B. 
Frost  Go.,  117  N.  W.  388,  389,  105  Minn.  239. 

Tradlas  stamp 

A  trading  stamp  is  not  ordinarily  "prop- 
erty." Sperry  &  Hutchinson  Co.  v.  Mechan- 
ics' Clothing  Co.,  135  Fed.  833,  834. 

T»iist  oertifteates' 

"Trust  certificates,"  issued  by  a  railroad 
company  to  the  stockholders  of  another  rail- 
road company  in  payment  for  their  stock  un- 
der an  agreement  to  pay  semiannual  divi- 
dends thereon,  and  a  specified  sum  at  a  des- 
ignated future  date  for  each  share,  were 
"property,"  and  could  be  bought  and  sold. 
Kissel  V.  Chicago  &  E.  I.  R.  Co.,  Ill  N.  Y. 
Supp.  937,  955,  126  App.  Div.  852. 

Trnst  property 

A  trust  fund  provided  to  secure  the  sup- 
port of  a  woman  and  her  family  Is  "prop- 
erty," in  the  true  sense  of  the  term,  though  it 
be  in  such  form  that  the  beneficiary  cannot 
assign  or  convey  or  devise  it  or  use  it  in  any 
manner  otherwise  than  that  specified  in  the 
terms  of  the  trust  Meyer  v.  Meyer,  102  N. 
W.  52,  56,  123  Wis.  638. 

The  term  "property"  suggests  some  un- 
restricted or  exclusive  right  to  that  which 
has  been  cfeated  or  acquired.  It  is  an  in- 
herent right  to  the  dominion  over  and  the 
beneficial  enjoyment  of  some  valuable*  right 
or  interest,  which  cannot  be  predicated  of 
the  estate  of  a  trustee.  Metcalfe  v.  Union 
Trust  Co.  of  New  York,  73  N.  B.  498,  500, 
181  N.  Y.  39.  ' 

Water   atainsy   liydraatSf   and   eleotrie 
lisht  fixtures  of  atunioipaUty 

The  water  mains,  hydrants,  and  electric 
light  fixtures  of  a  city  are  ''private  prop- 
erty" owned  by  it  in  its  corporate  capacity. 
They  have  a  permanent  situs,  within  a  drain- 
age district,  and  constitute  "property"  and 
"other  property  liable  to  assessment,"  within 
the  meaning  of  Taws  1909,  c  80.  State  v. 
Board  of  Com'rs  of  Shawnee  County,  110 
Pac.  92,  93,  95,  83  Kan.  199. 

Wild  animals 

A  landlord  has  no  right  to  distrain  for 
rent,  where  he  has  let  land  with  the  agree- 
ment that  muskrats,  which  the  tenant  may 
take  upon  the  property,  are  to  be  divided; 
for  these  animals  are  not  "property,"  within 
the  meaning  of  the  law,  out  of  which  rent 
arises.  McLaIn  v.  Willey  (Del.)  78  Ati.  493, 
494,  2  Boyce,  186. 

.  An  inhabitant  of  tbe  state  has  no  such 
"property"  in  wild  deer  on  his  land  that  he 


may  kill  dogs  attacking  them  in  the  cloa^ 
season,  since  wild  game  belongs  to  the  people 
of  the  state  in  their  collecttve  and  sovereign 
capacity,  and  not  in  their  individual  and  pri- 
vate capacity,  except  so  far  as  private  owner- 
ship may  be  acquired  therein  under  the  Con- 
stitution, authorising  inhabitants,  in  season- 
able time,  to  hunt  on  their  lands  and  other 
lands  not  in<3osed,  under  proper  regulations 
by  the  Legislature,  and,  as  an  inhabitant  may 
not  hunt  deer  on  his  land  in  the  close  season, 
he  has  no  "property"  in  them  then.  Zanetta 
V.  BoUes.  67  Atl.  818,  80  Vt  345  (citing  Payne 
V.  Sheets,  65  Atl.  666,  75  Vt  335). 

PBOPEBTT  AOTUAIXT  BEOEIVEIX 

See  Actoally  Receive. 

PROPERTY  AIXEGED  TO  BEX.01I0  TO 
ESTATE 

The  expression  "property  alleged  to  be- 
long to  the  estate,"  found  in  Ck>de  Civ.  Proc. 
I  2731,  providing  that  where  a  contest  arises 
between  the  accounting  parties  and  any  of 
the  other  parties  respecting  property  alleged 
to  belong  to  the  estate,  but  to  which  the  ac^ 
counting  party  lays  claim,  either  individual- 
ly or  as  a  representative  of  the  estate,  the 
contest  mentioned,  except  where  the  claim  is 
made  in  a  representative  capacity,  may  be 
tried  and  determined  in  the  same  manner  as 
any  other  issue  arising  in  the  Surrogate's 
Court,  means  property  whiidi  is  deemed  as- 
sets, as  defined  in  section  2712,  and  which 
may  be  inventoried  under  section  2714.  In 
re  Thompson,  76  N.  B.  870,  872,  184  N.  Y.  36. 

PROPERTY  BETONGIHO   TO  ESTATE 
IK  BANKRUPTCY 

If  a  bankrupt  has  parted  with  all  do^ 
minion  over  property,  if  the  title  is  gone  out 
of  him  and  is  beyond  recall,  it  is  not  his  prop- 
erty, and  therefore  is  not  "property  belong- 
ing to  his  estate  in  bankruptcy,"  and  hence 
cannot  be  concealed.  In  re  Hammersteln,. 
189  Fed.  37,  39,  110  C.  C.  A.  472. 


Rem.  &  Bal.  Code,  f  7785,  provides  that 
when  an  ordinance  under  which  a  municipal 
improvement  is  ordered  shall  not  provide 
that  such  improvements  shall  be  made  whol- 
ly by  special  assessment,  upon  the  property 
benefited,  the  whole  amount  of  such  damage 
and  costs,  or  such  part  thereof  as  shall  not 
be  assessed  on  property  benefited  thereby, 
shall  be  paid  from  the  general  fund  of  the 
city  or  town.  Held,  that  the  term  "wholly 
by  special  assessment  on  property  benefited" 
refers  to  private  property,  as  distinguished 
from  property  of  the  city.  City  of  Spokane 
V.  Curtiss,  120  Pac.  70,  72,  66  Wash.  555. 

PROPEBTY  OONSVUED  IN  ITS  USE 

See  (Consumable  Articles. 

PROPERTY  OBOSSINO 

The  term  "property  crossings,"  in  a  mu<^ 
nicipal  ordinance,  providing  for  the  construe* 
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tlon  of  sidewalks  with  necessary  crosstngs 
for  the  use  of  property  owners,  means  that 
part  in  the  line  of  the  sidewalk  oyer  which 
the  owner  will  travel  with  vehicles  in  going 
from  the  street  on  his  property  or  leaving 
the  same,  and  the  ordinance  is  not  void  for 
failure  to  designate  the  location,  number,  or 
method  of  construction  of  such  crossings. 
People  ex  reL  Rice  v.  Burke,  08  N.  E.  45,  46, 
206  lU.  35& 

FROPEBTT  GROUriNO  OUT  OF  MAB- 
BIAOE  BI^LATION 

The  expression  ^'property  growing  out  of 
marriage  relation,"  which  a  court  in  a  di- 
vorce proceeding  is  authorized  to  distribute, 
has  reference  only  to  that  class  of  property, 
the  interest  in  which  of  either  husband  or 
wife  attaches  by  operation  of  law,  as  dower, 
curtesy,  tenancy  by  the  entirety,  or,  in  case 
of  divorce,  provision  for  division  of  which  is 
made  in  B.  A  C.  Oomp.  {  511,  and  does  not  ap- 
ply to  property  belonging  to  the  wife.  Tay- 
lor V.  Taylor,  103  Pac.  524,  529,  54  Or.  560. 

PROPERTT  HOIJ>EB 

Ck>de  Supp.  1907,  §  622,  declares  that, 
when  the  inhabitants  of  any  part  of  a  city 
desire  to  have  such  part  severed  therefrom, 
a  majority  of  the  resident  "property  holders" 
of  that  part  of  the  territory  may  petition  in 
writing  to  the  district  court,  describing  the 
territory  proposed  to  be  severed,  etc.,  but 
where  the  property  has  not  been  subdivided, 
and  there  are  no  owners  residing  on  any  por- 
tion of  the  same,  the  petition  may  be  signed 
and  the  proceedings  maintained  by  a  major- 
ity of  the  owners  of  the  property  sought  to 
be  severed.  Held,  that  the  term  '^property 
holders,"  as  used  in  such  section,  contem- 
plated resident  landowners  of  the  territory 
sought  to  be  severed,  and  did  not  require 
that  the  petition  be  signed  by  holders  of 
both  real  and  personal  property  within  the 
territory.  Stason  v.  City  of  Albia,  129  N.  W. 
809,  810,  160  Iowa,  207. 

Under  Ck)nst.  art  19,  $  27,  providing  that 
the  General  Assembly  shall  not  be  prohibited 
from  authorizing  assessments  for  local  im- 
provements, on  the  consent  of  a  majority  in 
value  of  the  "property  holders  owning  prop- 
erty" adjoining  the  locality  to  be  affected, 
the  liegislature  may  amend  Kirby's  Dig.  S 
r>G65,  requiring  a  dty  to  make  a  street  im- 
provement when  any  10  "resident"  owners  of 
real  property  petition  therefor,  by  striking 
out  the  quoted  word  "resident"  Boles  v. 
Kelley,  117  S.  W.  1073,  1074,  90  Ark.  29. 

PBOPEBTT  nOEOVABLE  BT  DESTI- 
NATIOH 

See  Immovable  by  Destination. 

PROPERTY  IN  CONTROVERST 

The  words  "property  in  controversy," 
within  the  Constitution  providing  that  the 
Legislature  may  give  to  Justices  of  the  peace 
Jurisdiction  of  civil  actions  wherein  the  value 


of  the  property  in  oontrovar«y  does  not  ex- 
ceed $50,  and  the  statute  giving  jurisdiction 
to  justices  in  like  terms,  mean,  when  applied 
to  an  action  in  tort,  the  value  of  the  injury 
complained  of  and  involved  in  the  litigation, 
and  a  justice  of  the  peace  has  jurisdiction  of 
an  action  for  personal  injuries  negligently 
inflicted,  where  the  amount  demanded  is  $50 
or  less.  Houser  v.  W.  R.  Bonsai  A  Go,  62 
S.  E.  776,  777,  149  N.  O.  51. 

As  used  in  Revlsal  1905,  {  1420»  provid- 
ing that  Justices  of  the  peace  shall  have  con- 
current Jurisdiction  of  a  dvil  action,  not 
founded  on  contract,  wherein  the  value  of 
the  property  in  controversy  does  not  exceed 
$50,  the  term  "property  in  controTersy** 
means  the  value  of  the  injury  complained  of 
and  involved  in  the  litigation.  Duckworth  v. 
Mull,  55  S.  E.  850,  851,  143  N.  G.  461. 

PROPERTT  IN  POSSESSION 

A  remainder  interest  is  not  ''property  in 
possession,"  within  the  meaning  of  the  term 
as  used  in  a  statute  authorising  the  sale  of 
a  vested  estate  for  division,  if  the  estate  be 
in  possession,  eta  Berry  v.  Lewis^  82  S.  W. 
252,  253,  118  Ky.  652. 

PROPERTT  IiIHE 

The  term  "lot  line"  or  ••property  line" 
has  a  well-known  and  understood  meaning. 
The  fee  to  the  streets  and  the  sidewalks  is 
in  the  city.  The  •'property  line**  or  "not  line** 
extends  only  to  the  inner  edge  of  the  side- 
walk. If  the  walks  were  to  be  coastmcted 
one  foot  from  the  "lot  line"  or  ••propertj 
line,"  that  description  definitely  defines  the 
location.  Gage  v.  City  of  Chicago,  79  N.  & 
294,  295,  223  Ul.  602. 

PROPERTT  HOT  WITHUI  THE  STATE 

See,  also,  Property  Within  the  State. 

The  expression  ••property  not  within  the 
state*'  includes  not  only  property  not  in  fact 
within  the  state,  but  also  property  not  with- 
in the  state  in  contemplation  of  law.  Bates* 
Ann.  St  Ohio,  {  2781,  which  provides  for  the 
listing  for  taxation  by  the  county  auditor  for 
previous  years  of  property  which  was  omitted 
In  such  years,  and  the  collection  of  taxes 
thereon  by  the  treasurer,  was  Intended  to  ap- 
ply only  to  property  which  was  properly  tax- 
able in  such  years,  but  which  was  not  re- 
turned or  properly  returned  for  taxation.  All 
property  within  the  state  and  not  exempt  by 
law  is  taxed  by  section  2731,  and  it  was  not 
the  purpose  of  section  2781  to  tax  exempted 
property  or  property  not  within  the  state: 
Section  2781a  is  therefore  constitatloiiaL 
Western  Assur.  Co.  of  Toronto  v.  Halliday, 
127  Fed.  830,  838. 


OF       THE       OOimOE- 
WEALTH 

The  words  "the  property  of  the  common- 
wealth,'' as  used  in  Rev.  Laws,  c  12,  i  5, 
subd.  2,  providing  that  ••the  property  «f  the 
commonwealth,  except  real  estate  of  wUch 
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the  commonwealtfa  is  In  possession  nnder  a 
mortgage  for  condition  broken/'  shall  be  ex- 
empt from  taxation,  **mean  the  same  as  'all 
the  property  of  the  commonwealth';  and 
the  fact  that  only  one  exception  is  made 
shows  that  no  other  exception  could  have 
been  intended/'  Land  held  under  a  bond  for 
a  deed  from  the  commonwealth,  on  which  a 
private  individual  has  erected  buildings  and 
engaged  in  manufacturing  business  thereon, 
is  exempt  Corcoran  v.  City  of  Boston,  70 
N.  E.  197,  185  Mass.  326. 

PROPERTY  OF  THE  OOUHTT 

Lands  acquired  by  a  park  commission  es- 
tablished under  "An  act  to  establish  pubUc 
parks  in  certain  counties  in  this  state  and  to 
regulate  the  same"  (P.  L.  1805,  p.  169 ;  Gen. 
&t,  p.  2618,  I  48)  are  the  "property  of  the 
county*'  in  which  the  park  is  situate.  Essex 
County  Park  Commission  v.  Town  of  West 
Orange,  67  Atl.  1065,  1066,  75  N.  J.  Law,  376 
(citing  Freeholders  of  Essex  County  v.  Essex 
County  Park  Commission,  41  Atl.  957,  62  N. 
J.  Law,  376;  Ross  v.  Board  of  Chosen  Free- 
holders of  Essex  County,  55  AtL  310,  69  N 
J.  Law,  291 ;  State  v.  Orowley,  89  N.  J.  Law, 
264,  270;  Herman  &  Grace  v.  Board  of 
Chosen  Freeholders  of  Bsaex  County,  64  AtL 
742,  744,  71  N.  J.  Bq.  541). 

PROPERTY  OF  THE  STATE 

A  mortgage  held  by  the  Regents  of  the 
University  of  California  is  "property  belong- 
ing to  the  state"  within  Const,  art.  13,  I  1, 
which  exempts  state  property  from  taxation, 
and  hence  where  land  is  mortgaged  to  the  Re- 
gents and  the  mortgagor*s  interest  is  sold  to 
the  state  at  a  tax  sale,  and  a  resale  and  deed 
is  made  by  the  state  to  an  individual  under 
Pol.  Code,  §  3807,  the  deed  to  such  purchas- 
er remains  subject  to  such  mortgage,  though 
Const,  art.  13,  §  4,  makes  both  the  interests 
of  mortgagors  and  mortgagees  subject  to  a 
tax  levy  upon  either  interest ;  that  provision 
not  applying  to  public  property.  Webster  v. 
Board  of  Regents  of  University  of  California, 
126  Pac.  974,  975,  163  Cal.  705. 

The  indictments  against  a  person  are 
^'records  or  documents  filed  In  a  public  office 
under  authority  of  law."  Code  Cr.  Proc.  § 
272;  Code  Civ.  Proc.  §  866.  They  are  the 
"property  of  the  state,**  and  a  willful  and  un- 
lawful removal  of  them  constitutes  a  crime, 
under  Pen.  Code,  §  94.  People  v.  Mills,  70  N. 
E.  786,  789,  178  N.  Y.  274,  67  L.  R.  A.  131. 

PROPERTY  OF  THE  UNITED  STATES 

The  phrase  "money  or  property  of  the 
United  States,*'  in  the  federal  statutes,  re- 
lating to  embezzlement,  does  not  include  fees 
and  emoluments  received  by  the  clerk  of  a 
federal  district  court,  and  the  duty  of  a  clerk 
of  a  federal  district  court  to  pay  over  to  the 
United  States  the  surplus  fees  and  emolu- 
ments of  his  office,  which  is  half-yearly  re- 
turned, or  the  audit  thereof  shown  to  exist 
over  and  abore  the  compensation  and  allow- 


ances anthodaed  by  law  to  be  xetained  by 
him,  is  not  governed  by  the  statutes  relating 
to  the  embezadement  of  money  or  property  of 
the  United  States.  United  States  ▼.  Mason, 
81  Sup.  Ct  28,  S4,  218  U.  S.  617,  54  U  Ed. 
1133. 

Six  blank  checks,  with  stubs  attached, 
each  of  the  value  of  one  cent,  the  personal 
property  of  the  United  States,  constituted 
"property,**  the  subject  of  larceny,  under  Rev. 
St  I  5456,  making  it  a  felony  to  steal  any 
kind  or  description  of  property  belonging  to 
the  United  States.  Keller  ▼.  United  States, 
168  Fed.  697,  94  C.  C.  A.  368. 

PROPERTT  ON  OR  NEAR  PREMISES 

The  term  "property  on  or  near  said  prem- 
ises,** in  a  lease  by  a  railway  of  part  of  its 
right  of  way  to  a  compress  company,  stipulat- 
ing that  the  compress  company  assumed  all 
the  risks  of  loss  to  any  building,  improve- 
ments, or  property  of  any  kind  that  might  be 
on  or  near  the  premises  occasioned  by  fire 
communicated  from  locomotives,  was  doubt- 
less used  so  as  to  exempt  the  railway  com- 
pany from  liability  by  reason  of  fire  as  to 
the  property  of  the  compress  company  ad- 
jacent to  the  right  of  way  and  likely  to  be 
involved  in  the  same  fire.  W.  A.  Morgan  A 
Bros.  V.  Missouri,  K.  &  T.  R.  Co.  of  Texas, 
110  S.  W.  978,  985,  50  Tex.  Civ.  App.  420. 

PROPERTT  OiWWED 

St  1898,  H  1990  to  2001-- 20,  provide  for 
the  incorporation  of  religions  societies,  and 
sections  1771-1791m  provide  for  the  forma- 
tion of  corporations  for  benevolent,  charita- 
ble, or  medical  institutions,  and  for  schools, 
hospitals,  asylums,  or  other  like  institutions. 
The  charter  of  the  dty  of  Superior  (Laws 
1891,  c.  124,  i  244)  provides  that  no  land 
benefited  shall  be  exempt  from  assessment 
for  sewers,  "excepting  only  ♦  ♦  ♦  prop- 
erty owned  by  some  religious  society*'  or  cor- 
poration and  not  used  for  pecuniary  profit 
IleUl,  that  a  corporation.  Incorporated  under 
chapter  86,  to  maintain  parochial  schools, 
hospitals,  and  to  help  the  poor,  and  not  or- 
ganized for  profit,  though  authorized  to  ac- 
quire and  hold  property,  its  principal  place  of 
business  being  its  hospital,  in  which  religious 
services  were  conducted  as  a  part  of  its  ad- 
ministrative work  was  not  exempt  from  sew- 
er assessments,  the  term  "religious  corpora- 
tion,'* in  the  charter,  meaning  the  same  as  in 
chapter  91,  and  the  words  "property  owned," 
as  used  in  the  charter,  referring  to  a  use 
in  connection  with  religious  purposes,  and 
that  defendant  could  not  incorporate  as  a 
religious  corporation,  because  it  had  no  mem- 
bership maintaining  regular  religious  .wor- 
ship as  a  church  society,  a  "religious  society" 
being  a  body  of  persons  organiised  to  main- 
tain religious  worship  only,  who  usually  meet 
in  some  stated  place  for  worship  of  Ood  and 
religious  instruction.  United  States  Nat. 
Bank  v.  Poor  Hand  Maids  of  Jesus  Christ, 
135  N.  W.  121,  122, 148  Wi&  613: 


PROPERTY  RATIONE  SOLI 
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PltOP£RTT  HATIONE   80I.I 

'"Property  ratlone  soil'  is  the  common- 
law  right  which  every  owner  of  land  has  to 
kill  and  take  all  such  animals  ferse  naturse 
as  may  from  time  to  time  be  found  on  his 
land*  and,  as  soon  as  this  right  is  exercised, 
the  animals  so  killed  or  caught  become  the 
absolute  property  of  the  owner  of  the  soiL'' 
State  y.  MaUory,  83  S.  W.  955,  958,  78  Ark. 
236,  07  L.  R.  A.  773,  8  Ann.  Cas.  852. 

PBOPEBTY  RIGHTS 

See,  also,  Right  of  Property. 

Immunity  from  taxation  Is  a  "property 
right"  People  ez  reL  Interborough  Rapid 
Transit  Co.  f.  Williams,  123  N.  Y.  Supp. 
137,  141,  138  App.  Div.  612. 

The  right  to  contract  is  a  right  of  "prop- 
erty" of  which  the  legislative  authority 
could  not  deprive  the  individual.  Glover  v. 
People  ez  rel.  Raymond,  66  N.  E.  820,  821, 
201  111.  546. 

A  liquor  tax  certificate,  if  not  "property" 
in  the  strict  sense  in  which  that  word  is 
used,  constitutes  a  '^property  right."  In  re 
Cullinan,  88  N.  Y.  Supp.  164,  166,  94  App. 
I>iv.  445  (citing  Niles  v.  Mathusa,  47  N.  Y. 
Supp.  88,  20  App.  Div.  483;  In  re  Lyman,  65 
N.  Y.  Supp.  673.  53  App.  Div.  330;  Id.,  69 
N.  Y.  Supp.  309,  59  App.  Div.  217). 

Where  the  right  to  transfer  a  liquor  li- 
cense is  recognized  by  statute,  such  Ucense 
or  right  to  transact  the  liquor  business  be- 
comes  a  valuable  "property  right,"  subject  to 
barter  and /sale.  Deggender  v.  Seattle  Brew- 
ing &  Malting  Co.,  83  Pac.  898,  899,  41  Wash. 
386,  4  L.  R.  A.  (N.  S.)  626. 

The  right  to  teach  white  and  negro  chil- 
dren in  a  private  school  at  the  same  time 
and  place  is  not  a  "property  right."  Berea 
College  V.  Commonwealth,  94  S.  W.  623,  629, 
123  Ky.  209.  124  Am.  St.  Rep.  344,  13  Ann. 
Cas.  337. 

The  right  which  a  person  has  to  pursue 
a  lawful  occupation  or  calling  is  a  "property 
right."  A  prosecution  for  violating  Greater 
N.  Y.  Charter  (Laws  1901,  p.  137,  c,  466)  { 
317,  denouncing  the  refusal  of  a  bond  broker 
to  exhibit  to  a  police  ofiicer  certain  property 
bonds,  does  not  involve  such  a  "property 
right"  People  v.  Rosenberg,  112  N.  Y.  Supp. 
316,  319,  59  Misc.  Rep.  342  (citing  Slaughter 
House  Cases,  16  Wall.  [83  U.  S.]  116,  122, 
21  L.  Ed.  394). 

"The  right  to  practice  medicine  is,  like 
the  right  to  practice  any  other*  profession, 
a  valuable  'property  right,*  in  which,  under 
the  Constitution  and  laws  of  the  state,  one 
is  entitled  to  be  protected  and  secured." 
Hewitt  V.  State  Board  of  Medical  Examiners, 
84  Pac.  39-41,  148  Cal.  590,  3  L.  R.  A.  (N.  S.) 
896.  113  Am.  St  Rep.  315,  7  Ann.  Cas.  750. 

The  office  of  attorney  at  law  is  not  a 
"property  right."  but  an  extraordinary  priv- 
ilege, conferred  on  one  in  possession  of  cer- 


tain moral  and  educational  qnaliflcatioDa,  and 
after  admission  he  stands  as  an  officer  of 
the  court,  of  which  office  he  may  not  be  de- 
prived, except  in  the  exercise  of  a  sound 
Judicial  discretion  and  on  proof  of  profes- 
sional unfitness.  In  re  Thatcher,  190  Fed. 
969,  974. 

While  the  right  to  labor  or  to  practice 
a  profession  may  be  considered  a  '*property 
right"  for  the  purpose  of  protection,  services 
already  fendered  by  one  person  for  another 
are  not  "property"  for  the  purpose  of  en- 
larging or  changing  the  ordinary  remedlea 
by  which  the  indebtedness  therefor  may  be 
recovered.  Gleason  v.  Thaw,  185  Fed.  345. 
347,  107  0.  C.  A.  463,  34  L.  R.  A.  (N.  S.)  894. 

The  membership  in  the  New  York  Stock 
Exchange  is  personal  to  the  member,  but  tbe 
Inchoate  right  of  sale,  if  it  may  be  so  termed, 
and  the  right  to  the  proceeds  of  the  sale,  if 
the  Stock  Exchange  authorities  shall  permit 
that  to  be  done,  is  a  "property  right"  and 
a  valuable  one,  and  hence  the  right  Is  one 
which,  subject  to  the  rules  of  the  exchange 
board,  passes  to  a  receiver  or  trustee  in 
bankruptcy  during  the  member's  lifetime, 
though  the  membership  is  personal  to  the 
member.  Wrede  v.  Clark,  117  N.  Y.  Supp.  5. 
7,  132  App.  Div.  293. 

Equity  has  no  Jurisdiction  of  a  suit  to 
enjoin  others  from  making  out  affidavits 
against  a  merchant  and  arresting  and  finini; 
him  for  alleged  disturbance  of  the  peace  in 
using  a  megaphone  to  call  attention  to  a 
clearance  sale;  there  being  no  "property 
rights"  involved  in  any  proper  sense  of  the 
word  "property,"  and  his  rights  being  de- 
terminable by  the  law  courts.  Pleasants  v. 
Smith,  43  South.  475.  476,  90  Hiss.  440.  9 
U  R.  A.  (N.  S.)  773,  122  Am.  St.  R^^  317. 

A  landowner's  right  to  take  fish  and 
game  on  his  own  land,  which  inheres  In  him 
by  reason  of  his  ownership  in  the  soil,  is  a 
'•property  right"  subject  to  the  state's  owner- 
ship and  title  held  to  preserve  and  regulate 
for  the  public  use.  State  v.  Mallory,  83  S. 
W.  955.  959.  73  Ark.  236,  67  L.  B.  A.  773.  3 
Ann.  Oas.  852. 

A  priority  to  the  use  of  water  Is  a 
"property  right."  which  is  the  subject  of  pur- 
chase and  sale,  and  in  its  character  and 
method  of  use  may  be  changed,  provided 
such  change  does  not  injuriously  affect  the 
rights  of  others.  Seven  Lakes  Reservoir  Co. 
V.  New  Loveland  &  Greeley  Irrigation  4 
Land  Co.,  93  Pac.  485,  486^  40  Colo.  382,  17 
L.  R.  A.  (N.  S.)  329. 

A  riparian  owner's  shore  rights  and 
rights  to  access  to  and  from  his  land  and  to 
navigation  of  the  part  of  the  river  adjoining 
his  land  are  "property  rights."  and  subject 
as  such  to  condemnation  for  public  use^  with* 
out  appropriation  of  the  land  itself.  State 
ex  rel.  Burrows  v.  Superior  Court  for  Che- 
halls  County,   93  Pac.  428,   425,  48  Wash 
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277,  17  L.  R.  A.  (N.  6.)  1005,  125  Am.  St 
Rep.  927. 

A  charter  authorizing  a  corporation  to 
organize  suhordinate  councils  of  a  beneficial 
association  to  raise  funds  for  relief  of  mem- 
bers and  their  families  and  to  defray  funeral 
expenses  and  other  cases  of  distress  gives 
rise  to  possible  rights  of  the  "property**  which 
are  within  the  protection  of  a  court  of  equity. 
National  Council,  Junior  Order  United  Amer- 
ican Mechanics,  y.  State  Council,  Junior  Or- 
der United  American  Mechanics,  51  S.  B. 
lee,  170,  104  Va.  197. 

A  false  certificate  of  the  birth  of  a  child 
to  one  holding  a  life  estate,  with  remainder 
to  his  issue,  and,  in  the  event  of  failure  of 
issue,  to  complainant,  was  liable  to  affect  the 
Interest  to  be  acquired  by  the  complainant  in 
the  future  by  Its  use  as  evidence  in  some 
suit  or  proceeding  by  the  infant,  and  there- 
fore a  "property  right"  to  be  acquired  In 
the  future  was  threatened,  for  which  Injunc- 
tive relief'  might  be  granted.  Vanderbllt  v. 
Mitchell,  C7  AtL  103,  72  N.  J.  Bq.  927. 

Since  a  married  woman's  right  to  the  af- 
fections of  her  husband  is  a  "property  right,** 
and  the  loss  thereof  constitutes  an  Injury 
to  the  consortium,  a  married  woman,  though 
living  with  her  husband,  may,  without  join- 
ing her  husband,  sue  another  married  wo- 
man for  alienating  the  affections  of  plain- 
tiff's husband,  under  14  Del.  Laws,  c.  550, 
providing  that  any  married  woman  may  pros- 
ecute and  defend  suits  at  law  for  the  pres- 
ervation and  protection  of  her  property  as 
if  unmarried.  Ellason  v.  Draper  (Del.)  77 
AtL  572,  576,  2  Boyce,  1. 

An  injunction  will  lie  to  restrain  the  un- 
authorized use  of  one's  name  by  another  as 
a  part  of  Its  corporate  title,  or,  in  connection 
with  its  business  or  advertisements,  his  pic- 
ture and  his  pretended  certificate  that  a 
medicinal  preparation,  which  such  other  is 
engaged  in  manufacturing,  is  compounded 
according  to  the  formula  devised  by  him, 
though  he  is  not  a  business  competitor.  The 
basis  for  an  injunction  in  such  case  is  al- 
ways injury  to  property  or  to  "property 
ri^ts."  It  may  at  times  have  been  a  matter 
of  doubt  whether  what  was  called  '^property" 
was  really  such,  and  whether  the  injury 
thereto,  aetual  or  apprehended,  forming  the 
basis  for  injunctive  relief,  was  not  so  shad- 
owy as  to  be  incapable  of  judicial  cogni- 
zance. The  insignificance  of  the  right  from 
a  pecuniary  standpoint  does  not  always  bar 
relief,  and  the  term  '^property  right"  is  not 
to  be  taken  in  any  narrow  sense,  and  the 
tendency  of  equity  in  cases  of  this  character 
should  be  to  extend  rather  than  to  restrict 
the  Jurisdiction.  P^^dison  v.  Edison  Polyform 
&  Mfg.  Co.,  67  Ati.  392,  394,  395,  78  N.  J. 
Eq.  136  (citing  New  Jersey  State  Dental  Soc. 
V.  Dentacura  Co.,  41  Atl.  672.  57  N.  J.  Eq. 
594;  Folsom  v.  Marsh,  9  Fed.  Cas.  342;  2 
Story,  100;  VanderbUt  v.  Mitchell,  67  Ati. 
103,  72  N.  J.  Eq.  927). 


Act  Nov.  29,  1788,  enabled  owners  of 
meadows  already  banked  in  to  maintain 
such  banks  in  repair  at  the  expense  of  the 
owners  to  be  apportioned  among  them.  Held, 
that  the  act,  being  a  proper  exercise  of  leg- 
islative power,  and  the  proceedings  there- 
under being  completed  and  present  owners 
having  acquired  their  holdings  with  knowl- 
edge thereof,  established  such  rights  in  such 
owners  in  the  lands  of  each  of  the  other  own- 
ers as  amounted  to  property,  and  Act  March 
1,  1904,  amending  the  original  act  by  provid- 
ing that  any  owner  after  10  years  desirous 
of  being  relieved  from  the  effect  of  proceed- 
ings under  the  original  act  might  apply  to 
the  commissioners  appointed,  who  should 
make  a  new  order  relieving  applicant's  mead- 
ow from  further  obligations  under  the  origi- 
nal act,  was  violative  of  Const  U.  S.  Amend. 
14,  as  divesting  the  other  owners  of  property 
'rights  without  compensation,  and  without 
due  process  of  law.  Cox  v.  American  Dredg- 
ing Co.,  77  Ati.  1025.  1026,  80  N.  J.  Law,  645. 

C}onst.  art  15,  {  8,  provides  that  the  right 
to  divert  and  appropriate  unappropriated  wa- 
ters of  any  natural  stream  for  beneficial 
uses,  shall  never  be  denied,  that  priority  of 
appropriation  shall  give  the  better  right  as 
between  those  using  water,  but  that  when 
the  Waters  of  such  a  stream  are  not  sufiS- 
dent  for  the  service  of  all  those  desiring  to 
use  them,  those  taking  the  water  for  domes- 
tic purposes  shall,  subject  to  limitations  pre- 
scribed by  law,  have  preference  over  those 
claiming  for  any  other  purpose  but  that  the 
usage  by  such  subsequent  approprlators  shall 
be  subject  to  article  1,  |  14,  providing  that 
private  property  may  be  taken  for  public 
and  certain  private  uses  but  not  until  a  just 
compensation  shall  be  paid  therefor.  Held 
that,  under  the  section,  the  appropriation  of 
water  to  a  beneficial  use  is  a  constitutional 
right  that  the  first  in  time  is  the  first  in 
right,  without  reference  to  the  particular  use, 
and  that  an  appropriation  for  domestic  use 
is  superior  to  appropriations  for  other  uses 
when  the  waters  of  any  liatural  stream  are 
not  sufficient  for  all  those  desiring  it,  and 
that  the  right  to  use  for  beneficial  purposes 
is  a  "property  right,"  subject  to  article  1,  § 
14.  Montpelier  Milling  Co.  v.  City  of  Montr 
peUer,  113  Pac.  741,  743,  19  Idaho,  212. 

Where  the  benefit  certificates  of  mem- 
bers of  a  fraternal  insurance  order,  consist- 
ing of  a  supreme  lodge  and  of  subordinate 
lodges,  were  contracts  between  the  Supreme 
Lodge  and  the  Individual  members,  and  the 
subordinate  lodges  merely  served  as  agencies 
through  which  members  remitted  their  as- 
sessments, the  suspension  of  a  subordinate 
lodge  did  not  affect  property  rights  of  mem- 
bers, who  could  continue  their  certificates  by 
payment  of  assessments  directly  to  the  treas- 
urer of  the  Supreme  Lodge,  and  the  suspen- 
sion made  without  notice  was  not  a  violation 
of  the  Bill  of  Rights,  declaring  that  no  citi- 
zen ^haU  be  deprived  of  property  except  by 
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due  course  of  law.  A  fraternal  Inguranoe 
order,  consisting  of  a  supreme  lodge  and  of 
subordinate  lodges,  had  no  capital  stock  and 
did  not  accnmnlate  any  fands  beyond  the 
amount  required  to  discharge  the  benefits 
promised  In  its  certificates.  It  had  a  relief 
fund  charged  with  the  payment  of  benefit 
certificates.  The  right  to  receiye  sick  bene- 
fits was  contingent  on  provision  being  made 
therefor  by  the  subordinate  lodge  under  its 
by-laws.  A  subordinate  lodge  was  suspend- 
ed without  notice.  There  was  nothing  to 
show  that  it  had  provided  for  sick  benefits. 
Held,  that  the  suspension  did  not  affect 
rights  of  property  within  the  Bill  of  Rights, 
in  the  absence  of  any  showing  of  any  mis- 
appropriation of  the  relief  fund,  or  in  the 
absence  of  any  loss  of  sick  benefits,  especial- 
ly since  the  right  to  such  benefits  was  merely 
an  incident  to  membership.  Lone  Star  Lodge 
No.  1,985,  Knights  and  Ladles  of  Honor,  v. 
Cole  (Tex.)  131  S.  W.  1180,  1185. 

PoUtieal  rifflit  disUnsiiislied 

See  PoUtieal  Bight 

PBOPEBTY  BIGHT  TO  BE  OWNED  IN 
THE  FUTURE 

The  accrued  interest  of  an  heir,  though 
undivided,  is  not  a  "property  right  to  be 
owned  in  the  future,"  within  the  provisions 
of  Porto  Blco  Mortgage  Law,  art.  108,  defin- 
ing things  not  mortgageable,  as  the  property 
right  in  things  which,  although  they  will 
be  owned  in  the  future,  are  not  yet  r^orded 
in  the  name  of  the  person  who  will  have  a 
right  to  own  them.  Cabrera  v.  American 
Colonial  Bank,  29  Sup.  Ct  623,  628,  214  U. 
S.  224,  58  L.  Ed.  974. 

PROPERTY  TAKEN 

The  courts  generally  give  to  the  words 
"property  taken,"  in  the  Constitution,  re- 
ferring to  eminent  domain,  a  construction  to 
include  permanent  damages  to  property.  In- 
gram V.  Maine  Water  Co.,  57  Atl.  893,  894, 98 
Me.  566. 


The  tax  imposed  by  the  transfer  tax 
law  is  not  a  "property  tax"  (that  is,  one  im- 
posed by  reason  of  the  ownership  of  prop- 
erty), but  Is  in  the  nature  of  an  excise  tax, 
to  wit,  on  the  transfer  of  property.  In  re 
Keeney's  Estate,  87  N.  E.  428,  429,  194  N.  Y. 
281  (citing  In  re  Vanderbilt,  64  N.  E.  782, 
784,  172  N.  y.  69,  74). 

The  tax  on  bank  stock  provided  by  Bern. 
ft  Bal.  Code,  f  9134,  is  a  "property  tax,"  and 
not  an  "excise  tax,"  its  primary  purpose  be- 
ing to  raise  revenue;  and  hence  is  subject 
to  Const,  art  7,  f  2,  relative  to  uniformity 
in  taxation  on  property.  Spokane  ft  Eastern 
Trust  Co.  V.  Spokane  County,  126  Paa  64,  56, 
70  Wash.  48. 

A  tax  levy  on  property  passing  by  will, 
by  virtue  of  the  act  of  1894  (P.  L.  1894,  p. 
318),  is  not  a  "property  tax"  within  Const 


art  4,  I  7,  par.  12,  providing  that  pwnwsrty 
shall  be  assessed  under  g^ieral  laws  and  by 
their  uniform  rules.  Eastwood  ▼•  Buidl, 
81  AtL  108,  100,  81  N.  J.  Law,  672. 

The  inheritance  tax  imposed  by  Laws 
1901,  p.  61,  c.  62,  {  1,  is  not  a  "property  tax,* 
but  a  tax  imposed  on  the  right  of  devoIati<Mi 
and  succession.  Dixon  v.  Blcketta,  72  Pac. 
947,  948,  26  Utah,  216  (citing  and  adopting 
In  re  Swift's  Estate,  82  N.  B.  1006,  137  N. 
T.  77,  18  L.  B.  A  709;  KnowltoQ  v.  ICoore, 
20  Sup.  Ct  747,  178  U.  8.  41-66,  44  L.  Ed. 
969 ;  Strode  v.  Commonwealth,  52  Pa.  181). 

A  tax  on  the  franchise  of  public  service 
companies  is  a  "property  tax."  Honolulu 
Rapid  Transit  ft  Land  0>.  v.  Wilder,  29  Sup. 
Ct  44,  45,  211  U.  S.  137,  53  L.  Ed.  121. 

An  ordinance  requiring  barber  shops  to 
pay  a  license  of  a  certain  sum  on  eadi  chair, 
where  more  than  two  chairs  are  used,  is  not 
a  '^property  tax,"  but  an  occupation  tax. 
aty  of  Louisville  v.  Schnell,  114  &  W.  742, 
748,  131  Ky.  104,  40  Ia  B.  A.  (N.  8.)  637. 

An  ad  valorem  tax  laid  on  franchises  of 
public  service  corporations  is  a  "property 
tax";  their  franchise  being  deemed  "prop- 
erty." Board  of  Coundlmen  of  City  of 
Frankfort  v.  Capital  Gas  ft  Electric  Light 
Co.  (Ky.)  96  S.  W.  870,  872. 

A  tax  on  the  gross  receipts  of  a  street 
railroad  company  imposed  as  a  condition  to 
the  exercise  of  the  special  privil^es  granted 
It  is  not  a  "property  tax"  but  is  a  license 
fee.  North  Jersey  St  B.  Co.  v.  Jersey  City. 
67  AU.  33,  34,  74  N.  J.  Law,  761. 

Ky.  St  1909,  K  4077,  4082,  provide  that 
certain  corporations,  Including  gas  compa- 
nies, shall,  in  addition  to  other  taxes,  an- 
nually pay  a  tax  on  their  francliise  to  tlie 
state  and  a  local  tax  thereon  to  the  conn- 
ty,  town,  etc.,  where  the  frandkiae  fa  exer^ 
cised ;  and  each  corporation  shall  report  tlie 
amount  of  tangible  property  in  the  state,  and 
where  situated,  and  assessed  and  the  fair 
cash  value  thereof;  and  the  board  of  valua- 
tion and  assessment  is  required  to  fix  the 
value  of  the  capital  stock  of  each  corpora- 
tion and  from  such  amount  deduct  the  as- 
sessed value  of  all  tangible  property  asaeswd 
in  the  state;  the  remainder  to  be  the  value 
of  Its  corporate  franchise  subject  to  taxation, 
etc.  By  another  provision  all  the  property 
of  domestic  corporations,  including  intangi- 
ble property  considered  in  determining  tiie 
value  of  the  franchises,  shall  be  subject  to 
taxation  unless  exempt  by  the  Constitution. 
Held,  that  within  Ck>nst  |  174,  requiring  the 
property  of  corporations  and  natural  persons 
to  be  similarly  taxed,  and  allowing  such 
further  license,  income  and  franchise  taxes 
as  the  Legislature  may  deem  proper,  tiie  tsx 
on  the  franchise  of  a  gas  company  was  a 
"property  tax"  on  the  Intangible  property. 
and  not  a  "privilege  tax"  for  engaging  in  & 
buslnef^s  thnt  natural  persons  could  not  dnoe 
under  section  4082  natural  persona  engaged 
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in  8ii<di  IraslneBs  «re  taxed  as  such  eorpon- 
tions  aie.  Gommonwealih  ex  reL  Anditor'a 
Agent  T.  LoulavUle  Gaa  Oo^  122  &  W.  184^ 
166,  135  Ky.  324. 

Acts  1906,  p.  549,  entitled  "An  act  re- 
lating to  revenue  and  taxation  providing  for 
license  taxes  on  compounded,  rectified,  adul- 
terated or  blended  distilled  spirits,  known 
and  designated  as  single  stamp  spirits,  and 
providing  penalties  for  violations  of  its  pro- 
visions," and  imposing  a  license  tax  on  every 
wine  gallon  of  compounded,  rectified,  blend- 
ed, or  adulterated  spirits,  etc,  does  not  levy 
a  ••property  tax,"  within  Const  {  171,  re- 
quiring taxes  to  be  uniform  on  all  property 
subject  to  taxation,  but  imposes  a  license 
tax,  the  amount  of  which  is  determined  by 
the  amount  of  spirits  produced;  the  tax  be- 
ing on  the  business  and  not  on  the  spirits. 
Brown-Foreman  Co.  v.  Commonwealth,  101 
S.  W.  321,  323,  125  Ky.  402. 

•'Occupation  taxes"  are  not  ••property 
taxes,*'  and  therefore  are  not  subject  to  the 
restrictions  imposed  upon  property  taxation 
by  statutes  and  Constitutions.  A  monthly 
license  tax  of  $100  levied  by  a  dty  on  gas 
companies,  regardless  of  the  business  done 
and  the  earnings,  does  not  infringe  Const. 
art.  18,  I  1,  requiring  all  property  to  be  tax- 
ed in  proportion  to  its  value,  to  be  ascer- 
tained as  provided  by  law,  and  defining  prop- 
erty as  including  franchises,  etc. ;  occupation 
taxes  not  falling  within  the  constitutional 
provision.  City  of  Los  Angeles  v.  Los  An- 
geles Independent  Qas  Co.,  93  Pac.  1006, 
1007, 152  CaL  765  (citing  and  adopUng  People 
ex  reL  Attorney  General  v.  Naglee^  X  GaL 
252,  52  Am.  Dec.  812). 


••Property  taxpayers,"  entitled  to  vote  at 
a  special  municipal  election,  means  the  own- 
ers of  property  assessed,  and  a  joint  owner 
of  realty  is  a  ^'property  taxpayer"  to  the  ex- 
tent of  his  interest  Eindom  v.  City  of  Mon- 
roe, 86  South.  681,  683,  112  La.  779. 

PROPERTT  TO  BE  ADMUf  X8TE1UBD 

See  To  Be  Administered. 

PBOPEBTT  WITHIH  OITT 

The  tax  on  personal  securities  as  ''money 
at  interest"  provided  by  the  act  of  1879  (P. 
L.  130)  and  its  supplementary  acts,  making 
such  property  taxable,  annually,  for  state 
puri)oses  at  the  rate  of  four  mills  on  each 
dollar  of  the  value  thereof,  is  a  state  tax, 
though  a  large  part  thereof  Is,  under  the 
statute,  returned  to  the  counties,  and  the  per- 
sonal securities  upon  which  such  tax  is 
levied  cannot  be  included  in  the  assessed  val- 
ue of  the  '^property  therein,"  within  Const 
art  9,  f  8,  limiting  the  borrowing  power  of 
a  city  to  2  per  cent  upon  the  assessed  value 
of  the  taxable  property  therein.  BUiot  v. 
City  of  Philadelphia,  78  AtL  107.  110»  229 
Pa.  216. 


PBOPSBTT  WITHUII   THB  STATE 

See  Property  Not  Within  the  State. 

For  the  purpose  of  the  collateral  inher- 
itance tax,  shares  of  stock  in  a  corporation 
organized  under  the  laws  of  the  state  are 
"property  within  the  state,**  with<Mit  regard 
to  the  place  of  residence  of  the  stockholder, 
or  the  place  of  deposit  of  the  certificates  of 
stock,  or  the  location  of  the  property  owned 
by  the  cori>oration,  or  the  place  where  its 
business  is  carried  on.  Neileon  v.  Russell,  69 
Aa  478,  478,  76  N.  J.  Law,  27. 

Where  a  domestic  corporation  issued  a 
••policy  of  life  insurance"  to  a  resident  of 
another  state,  in  which  state  the  corporation 
had  designated  a  person  on  whom  process 
might  be  served,  and  the  policy  was  never 
In  this  states  its  proceeds,  paid  to  a  foreign 
executor  of  the  insured,  are  not  ••property 
within  the  state,"  subject  to  a  transfer  tax. 
In  re  Gordon's  Estate,  99  N.  T.  Supp.  630, 
631,  114  App.  Div.  202. 

Const  art  8,  f  1,  requiring  all  property 
in  the  state  owned  by  natural  persons  or  cor- 
porations other  than  municli>al  to  be  taxed, 
etc.,  embraces  every  kind  of  "property  with- 
in the  state"  over  which  the  state  has  juris- 
diction, whether  owned  by  citizens  or  non- 
residents. Hall  V.  Miller,  115  S.  W.  1168, 
1170,  102  Tex.  289. 

Peposlts  in  foreign  savings  banks  made 
by  a  resident  of  the  state  are  "property  with- 
in the  state"  within  Laws  1905,  p.  432,  c.  40, 
imposing  a  collateral  inheritance  tax  on  all 
"property  within  the  jurisdiction  of  the 
state,"  since  the  right  created  by  the  deposits 
is  property  constructively  within  the  state, 
and  passing  under  the  will  of  the  resident  by 
force  of  the  statute  of  wills,  and  the  deposits 
are  subject  to  the  tax  Imposed,  though  they 
may  be  subject  to  a  similar  tax  in  a  foreign 
state.  Mann  v.  State  Treasurer,  68  Atl.  130, 
131,  74  N.  H.  845,  15  L.  R.  A.  (N.  S.)  150. 

A  vessel  engaged  in  commerce  on  the 
high  seas  was  ••property  in  the  state,"  within 
the  meaning  of  Const  art  13, 1 1,  relating  to 
revenue  and  taxation,  and  was  taxable  in 
the  dty  and  county  of  San  Francisco,  where 
the  managing  owner  of  the  vessel  resided,  al- 
though the  vessel  had  been  temporarily  regis- 
tered in  Washington,  and  had  received  no 
permanent  registration  at  San  Frandsco,  and 
had  never  been  in  the  waters  of  California, 
although  some  of  her  owners  resided  with- 
out the  state.  Olson  v.  City  and  County  of 
San  Francisco,  82  Pac.  850,  852»  148  Cal.  80, 
2  L.  R.  A.  (N.  S.)  197,  113  Am.  St  Rep.  191, 
7  Ann.  Cas.  443. 

Transfer  Tax  Law  (Laws  1892,  c  399)  { 
1,  provides  that  a  tax  shall  be  imposed  on  the 
transfer  by  will,  or  intestate  law,  of  property 
within  the  state,  where  the  decedent  was  a 
nonresident  at  the  time  of  his  death.  Held, 
that  bonds  passing  under  the  will  of  a  non- 
resident pursuant  to  a  power  of  appointment 
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were  not  "property  within  the  state"  Within 
such  act,  and  subject  to  taxation  because 
the  bonds  were  secured  by  mortgages  on 
lands  located  in  New  York.  In  re  Fearing's 
Win,  93  N.  B.  956,  958,  200  N.  Y.  840. 

Under  the  statute  which  provides  for  an 
inheritance  tax  upon  all  "property  within 
the  Jurisdiction  of  this  state,"  or  any  interest 
therein,  which  shall  pass  by  will,  descent, 
etc.,  whether  belonging  to  an  inhabitant  or 
not,  and  whether  tangible  or  intangible,  a 
nonresident  owner  of  shares  of  stock  in  a 
domestic  corporation  has  an  interest  in 
"property  within  the  Jurisdiction  of  this 
state,"  which  is  subject  to  the  tax.  In  re 
Culver's  Estate,  123  N.  W.  743,  745,  145 
Iowa,  1,  25  li.  R.  A.  (N.  S.)  384. 

A  deposit  In  a  bank,  subject  to  with- 
drawal by  check  or  surrender  of  the  bank 
book,  owned  by  a  nonresident  of  the  state  at 
the  time  of  his  death,  constitutes  "property 
within  the  state,"  within  Rev.  Laws  1905,  § 
3627,  authorizing  administration  of  the  es- 
tate of  a  nonresident  leaving  property  in  the 
state.  In  re  Lansing's  Estate,  131  N.  W. 
1010,  1011, 115  Minn.  73. 

PROPIEDAD 

The  word  "propiedad/*  used  in  the  Span- 
ish text  of  article  8  of  the  treaty  of  peace 
with  Spain  of  Dec.  10,  1898,  declaring  that 
the  cession  of  sovereignty  "cannot  in  any 
respect  impair  the  property  or  rights  which, 
by  law,  belong  to  the  peaceful  possession  of 
property  of  all  kinds,"  etc.,  is  defined  by 
Escriche  as  the  right  to  enjoy  and  dispose 
freely  of  one's  tilings  in  so  far  as  the  laws 
do  not  prohibit  it  4  Escriche,  736.  The 
same  word  appears  in  article  9,  providing 
that  Spanish  subjects  may  retain,  whether 
they  remain  or  remove  from  the  territory, 
"all  their  rights  of  property,  including  the 
right  to  sell  or  dispose  of  such  property  or 
of  its  proceeds."  So  it  is  inferred  that  the 
right  to  practice  law  was  not  embraced  in 
the  provision  of  article  8.  Bosque  v.  United 
States,  28  Sup.  Gt  501,  504,  209  U.  S.  91,  52 
L.  Ed.  698. 

PROPONENT 

"Generally  iQ)eaking,  a  ^proponent'  is  one 
who  propounds  a  will  for  probate."  Any  per- 
son interested  may  propound  a  will  for  pro- 
bate. In  re  Jones'  Estate,  196  N.  W.  610, 
612, 130  Iowa,  177. 

PROPORTION 

Const  c  1,  art  9,  providing  that  every 
member  of  society  is  bound  to  contribute 
"his  proportion"  toward  the  expense  of  the 
protection  which  the  state  alfords  him,  is  not 
contravened  by  Acts  1896,  No.  46,  taxing 
collateral  inheritances;  and  this  though  es- 
tates not  exceeding  |2,000  are  exempted.  In 
re  Hickok's  Estate,  62  Atl.  724,  725,  78  Vt 
259. 


PROPOBTIOHAI. 

"The  word  *proportional/  1b  a  prDTlsion 
for  an  asiaessment,  means  proportional  tx>  the 
special  benefits  received."  Cheney  v.  Bever- 
ly, 74  N.  E.  306,  308,  188  Mass.  81  (quoting 
and  adopting  definition  in  Hall  v.  Street  Com- 
missioners of  Boston,  59  N.  £.  68»  177  Haas. 
434). 

PROPOKTIONAIi  STSTEX 

By  "proportional  system,"  as  applied  to 
taxation,  is  meant  a  tax  at  a  fixed  and  uni- 
form rate  in  proportion  to  the  amount  of  tax- 
able property  based  upon  a  cash  valuation. 
State  ex  rel.  Foot  v.  Bazille,  106  N.  W.  93. 
96,  97  Minn.  11,  6  L.  R.  A.  (N.  S.)  732,  7  Ann. 
Cas.  1056. 

PBOPORTIONAIi   TARIFF 

"Proportional  tariffs"  are  a  collection  of 
freight  rates  which  apply  upon  interstate 
shipments  from  certain  points  to  certain  oth- 
er points,  when  the  commodities  shipped 
originate  beyond  the  place  of  shipment  or 
their  ultimate  destination  is  beyond  the  point 
to  which  the  proportional  rates  apply.  J. 
Rosenbaum  Grain  Co.  v.  Chicago,  R.  I.  ft  T. 
R.  Co.,  130  Fed.  46, 47. 

PBOPOBTIONATE  MEASUKEMEXT 

"Proportionate  measurement"  is  defined 
as  a  ^'measurement  having  the  same  ratio  to 
that  recorded  in  the  original  field  notes  as  the 
length  of  the  chain  used  in  the  new  measure- 
ment has  to  the  length  of  the  chain  used  Id 
the  original  survey,  assuming  that  the  origi- 
nal measurement  was  correctly  made."  By 
actual  measurement  a  county  surveyor  found 
that  the  south  line  of  a  section  was  longer 
than  that  returned  by  the  governmental  sor- 
yey.  He  properly  distributed  the  excess  pro- 
portionately, for  he  could  not  conclude  that 
the  error  arose  in  a  part  of  the  line,  but  was 
bound  to  conclude  that  it  arose  in  and  af- 
fected the  whole  line.  Christ  v.  Fent,  84 
Pac.  1074,  1076,  16  OkL  375. 

PROPOSAL 

Offer  of  reward  as  proposal,  see  Reward 
See,  also,  Offer. 

An  order  given  to  a  traveling  salesman 
for  goods  is  a  mere  "proposal**  to  buy,  sub- 
ject to  withdrawal  at  any  time  before  ac- 
ceptance. Merchants'  Bzch.  Co.  v.  Sanders, 
84  S.  W.  786,  787,  74  Ark.  16^  4  Ann.  Ca& 
955  (dtlng  1  Mechem,  Sales,  i  252). 

A  life  insurance  company  fazniahed  its 
agents  a  printed  blank  for  use  by  appUcantB 
for  insurance,  which  first  had  blanks,  under 
the  caption  '^Proposal  for  Inaurance^"  to  be 
filled  and  signed  by  applicants,  next  had  a 
"memorandum  for  the  solicitor  to  sign/*  fol- 
lowed by  two  questions  as  to  amount  of  in- 
surance now  in  force  in  the  company  and 
amount  now  applied  for,  and  then,  under  tbe 
caption   "Application   for  Inaurance^"  ques* 
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tloiis  as  to  bealth  and  other  matters  affecttng 
the  risk,  to  be  answered  over  the  signature 
of  applicant,  together  with  a  declaration  and 
warranty  as  to  the  representations  and  an- 
swers. Held,  that  neither  the  proposal  for  in- 
surance nor  the  memorandum  for  the  solici- 
tor to  fill  was  a  part  of  the  "application," 
within  Rev.  Laws,  c.  118,  |  73,  requiring,  as 
a  condition  to  the  insurer  introducing  the  ap- 
plication in  evidence,  that  a  correct  copy  of  it 
shall  have  been  annexed  to  the  policy.  Bon- 
ville  V.  John  Hancock  Mut.  life  Ins.  Co.,  85 
N.  E.  1057,  200  Mass.  197. 

PROPOSE 

PROPOSED  ORDINANCE 

Any  proposed  ordinance,  see  Any. 

PROPOSITION 

An  assignment  that  the  court  erred  in 
instructing  to  return  a  verdict  for  defendant, 
in  receiving  a  verdict  for  defendant,  and  in 
entering  judgment  thereon  that  plalntlfT  pay 
the  costs,  did  not  constitute  a  "proposition" 
within  the  rules  governing  appeals.  Olivarri 
V.  Western  Union  Telegraph  Co.  (Tex.)  116 
S.  W.  392. 

PROPRIETARY 

The  word  "disturb,"  according  to  Web- 
ster, means  "to  interrupt  a  settled  state  of," 
and  "proprietary"  means  "belonging  or  per- 
taining to  a  proprietor,  considered  as  prop- 
erty owned,"  and  the  words  "the  property 
shall  not  be  disturbed  or  the  proprietary 
rights  of  the  owner  divested"  seem  to'  mean 
that  possession  thereof  shall  not  be  taken,  nor 
his  property  taken,  nor  shall  the  title  there- 
of be  divested,  until  compensation  therefor 
has  been  first  paid  to  the  owner  or  into  court 
for  the  owner.  Edwards  v.  Thrash,  109  Pac. 
832,  837,  26  Okl.  472,  138  Am.  St  Rep.  975. 

"Proprietary  medicines,"  within  a  stat- 
ute, making  it  an  offense  to  practice  medicine 
without  having  secured  a  certificate  from  the 
state  board  of  medical  examiners,  but  pro- 
viding that  it  shall  not  prevent  the  adver- 
tising and  sale  of  patent  and  proprietary 
medicine,  means  medicines  which  some  per- 
son or  company,  other  than  a  person  Indicted 
for  prescribing  certain  medicines  without  a 
license,  manufactured,  advertised,  and  sold. 
State  y.  Kendig,  110  N.  W.  463, 465, 133  Iowa, 
164. 

PROPRIETOR 

See  Riparian  Proprietor. 

The  word  "proprietor"  signifies  one  who 
lias  the  legal  right  or  exclusive  title  in  any- 
thing, whether  in  possession  or  not ;  an  own- 
er; the  proprietor  of  a  farm  or  mill.  El- 
dridge  v.  Finnegar,  105  Pac.  334,  335,  26 
Okl.  28,  28  L.  R.  A.  (N.  S.)  227. 


PBOPBIETOm  Ol*  DBVO  STORE 

An  information  diarging  that  accused 
was  a  druggist  and  the  ^'proprietor  of  a  drug 
store"  and  a  pharmacist,  and  that  he  sold 
intoxicating  liquors  without  a  prescription, 
charges  a  violation  of  Rev.  St  1899,  f  3047, 
making  it  an  offense  for  a  druggist,  propri- 
etor of  a  drug  store,  or  pharmacist  to  sell  in- 
toxicating liquors  except  on  a  written  pre- 
scription, and  providing  that  any  druggist 
who  shall  violate  the  act  shall  be  punished  as 
prescribed,  and  it  is  not  duplicitous  or  multi- 
farious, since  the  terms  "druggist,"  '*propri- 
etor  of  a  drug  store,"  and  "pharmacist"  are 
synonymous,  for  the  business  of  pharmacist 
or  apothecary,  or  druggist,  is  one.  State  v. 
Glinkenbeard,  125  S.  W.  827,  829,  142  Mo.. 
App.  146. 

PROPRIETOR  OF  RAELROAD 

Rev.  St.  1895,  art  3017,  provides  that  an 
acti(m  for  death  may  be  brought  where  it  is 
caused  by  the  negligence  of  the  "proprietor  or 
owner  of  any  railroad,"  or  by  the  unfitness 
or  negligence  of  his  servants.  Subdivision  2 
provides  for  a  recovery  when  the  death  is 
caused  by  the  wrongful  act,  negligence,  or 
default  of  another.  A  railroad  maintained 
a  hospital  for  the  care  of  employes,  and  a 
surgeon  employed  by  the  road  hired  an  incom- 
petent nurse  to  care  for  a  servant  afilicted 
with  smallpox,  and  the  nurse  went  on  the 
public  streets  without  disinfecting  himself, 
and  communicated  the  disease  to  plalntiif's 
intestate,  from  which  he  died.  Held,  that 
the  railroad  company  was  not  liable  for  the 
death,  as  the  negligence  of  the  surgeon  could 
not  be  regarded  as  the  negligence  of  the  road 
itself,  under  subdivision  2  of  the  statute,  and 
the  first  subdivision  was  not  applicable,  since 
the  maintenance  of  the  hospital  was  not  pe- 
culiar to  the  carrier's  business,  but  merely 
collateral  thereto.  When  death  is  caused  by 
the  negligence  of  the  **proprletor,  or  owner, 
of  any  railroad,"  the  conveyance  of  goods  or 
passengers  limits  liability  to  deaths  caused 
in  a  business  that  is  peculiar  to  the  owner 
of  a  railroad.  Missouri,  K.  &  T.  Ry.  Go.  of 
Texas  v.  Freeman,  79  S.  W.  9,  15,  97  Tex. 
394,  1  Ann.  Gas.  481. 

PROPRIETOR  OF  RESTAURANT 

As  person,  see  Person. 

PROPRIETOR  OF  THEATER 

"The  'proprietor  of  a  theater*  is  a  private 
individual,  engaged  in  a  strictly  private  busi- 
ness, which,  though  for  the  entertainment 
of  the  public,  is  always  limited  to  those  whom 
he  may  agree  to  admit  to  it.  There  is  no 
duty,  as  in  the  case  of  a  common  carrier,  to 
admit  every  one  who  may  apply  and  be  will- 
ing  to  pay  for  a  ticket,  for  the  theater  pro- 
prietor has  acquired  no  peculiar  rii^ts  and 
privileges  from  the  state,  and  ia  therefore 
under  no  implied  obligation  to  serve  tbe 
public    >V^hen  he  sells  a  ticket^  be  creates 
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contractual  relations  with  the  holder  of  It, 
and,  whatever  duties  on  his  part  grow  oat  of 
these  relations,  he  Is  bound  to  perforin,  or  re- 
spond In  damages  for  the  breach  of  his  con- 
tract. If  It  Is  of  that  only  that  complaint  can 
be  made."  Buenzle  ▼.  Newport  Amusement 
Ass'n,  68  Aa  721,  728, 29  R.  I.  23,  14  L.  R.  A. 
(N.  8.)  1242  (quoting  and  adopting  definition 
In  Homey  v.  Nixon,  61  Atl.  1088,  213  Pa.  20, 
1  L.  R.  A.  [N.  S.]  1184,  UO  Am.  St  Rep.  520, 
5  Ann.  Cas.  849). 

PROPRIETY 

The  term  ''propriety**  of  the  amount  of 
damages,  within  Ballinger*s  Ann.  Codes  & 
St  S  5645,  providing  that  an  appeal  in  con- 
demnation proceedings  shall  bring  before  the 
Supreme  Court  the  propriety  and  Justness  of 
the  amount  of  damages,  means  the  proper 
amount  of  the  damages.  State  ex  rel.  McCor- 
mlck  y.  Superior  Court  for  Walla  Walla 
County,  86  Pac.  205^  207,  48  Wash.  91. 

PRORATING 

'^Prorating'*  means  according  to  the  meas- 
ure which  fixes  proportions.  It  has  no  mean- 
ing unless  referable  to  some  rule  or  standard. 
State  y.  Boston  &  P.  Exp.  Co.,  61  Atl.  697, 
699,  100  Me.  278  (quoting  Brombacher  y. 
Berklng,  89  AU.  185,  56  N.  J.  Eq.  253). 

PROSECUTE 

See  Duly  Prosecuted ;  To  Be  Prosecuted. 

To  '^prosecute'*  an  action  Includes  the 
bringing,  as  well  as  the  carrying  on,  of  the 
action.  Inhabitants  of  Great  Barrlngton  y. 
Gibbons,  85  N.  E.  737,  199  Mass.  527. 

The  word  "prosecute,"  within  Gen.  St 
1909, 1  8906,  proyldlng  that  the  Attorney  Gen- 
eral shall  appear  for  the  state  In  certain  cas- 
es. Implies  the  commencement,  as  well  as  the 
continuance,  of  a  proceeding;  and  the  term 
is  so  used  In  common  speech,  as  well  as  In 
legal  parlance.  State  ex  rel.  Stubbs  y.  Daw- 
son, 119  Pac.  860,  864,  86  Kan.  180,  39  L.  R. 
A.  (N.  S.)  993. 

Ordinarily  an  attorney's  contract  to 
"prosecute*'  an  action  includes  the  commence- 
ment thereof,  and  Is  not  confined  to  the  pur- 
suit of  the  remedy  thereafter.  Cheshire  y. 
Des  Moines  City  R.  Co.,  188  N.  W.  324,  825, 
153  Iowa,  88. 

One  who  aids,  abets,  or  procures  the 
burning  of  a  building  may  be  charged  in  the 
Indictment  and  tried  as  a  principal  offender, 
the  word  "prosecuted"  in  Rey.  St  |  6804,  be- 
ing broad  enough  to  cover  all  the  proceed- 
ings. Hutchinson  y.  State,  28  Ohio  Gir.  Ct 
R.  595,  599. 

'  To  "proaeeute^  is  to  proceed  against  ju- 
dicially, and  a  ^prosecution*'  is  the  act  of 
conducting  or  waging  a  proceeding  In  court; 
the  means  adopted  to  bring  a  supposed  of- 


fendtf  to  Justice  and  punldiment  by  doe  pro- 
cess of  law.  It  is  also  defined  as  the  Insti- 
tution or  commencement  and  continuance  of 
a  criminal  suit;  the  process  of  exhiblttng 
formal  charges  sgainst  an  offender  before  a 
legal  tribunal,  aud  pursuing  them  to  filial 
judgment  on  behalf  of  the  state  or  goyem- 
ment  as  by  indictment  or  information.  State 
y.  Bowles,  79  Pac  726,  728,  70  Kan.  821,  09 
L.  R  A.  176. 

The  word  **pro8ecuted,"  as  used  In  Pub. 
Acts  1906,  No.  89,  Includes  the  institution  of 
a  suit  and  is  not  confined  to  the  mere  pur- 
suit of  a  remedy  after  proceedings  haye  been 
Instituted.  It  proyldes  that  in  all  actions 
for  negligent  Injury  to  persons  hereafter 
prosecuted  by  the  executor  or  administrator 
of  the  injured  person,  under  the  statute  de- 
claring that  such  action  shall  surriye,  the 
measure^of  damages  shall  be  fair  and  Jnst 
compensation  for  the  pecuniary  injury,  etc. 
It  does  no  ylolence  to  the  language  used  in 
the  act  to  construe  the  word  "proeecnted** 
as  meaning  the  complete  prosecution,  includ- 
ing the  institution  of  the  suit  Dayia  y. 
Michigan  Cent  R  Co.,  Ill  N.  W.  76,  77,  147 
Mich.  479. 

Rey.  St  1908,  |  904,  proyldes  that  no 
foreign  corporation  may  do  any  business  or 
prosecute  or  defend  in  any  suit  in  this  state 
until  the  fee  prescribed  has  been  paid  to  the 
Secretary  of  State,  and  section  910  proyldes 
that  no  foreign  corporation  shall  do  any 
business  or  prosecute  or  defend  in  any  suit 
in  this  state  until  it  recelyes  from  the  Secre- 
tary of  State  a  certificate  that  full  paymenc 
of  fees  required  has  been  made  by  it  Held, 
that  an  attempted  suit  by  a  foreign  corpora- 
tion doing  business  within  the  state  without 
haying  paid  the  fee  required  would  not  sas- 
pend  the  running  of  limitations,  since  a  cor- 
poration not  complying  with  the  statutes  can- 
not Institute  suit  in  this  state;  the  word 
"prosecute,"  as  used,  meaning  to  bring  suit 
against  In  a  court  for  redress  of  wrong;  to 
carry  on  a  judicial  proceeding  against  or 
to  seek  to  enforce  a  claim  or  right  by  legal 
process.  Western  Electrical  Co.  y.  Pldcett 
118  Pac.  988,  990,  51  Colo.  415,  38  L.  R.  A 
(N.  S.)  702,  Ann.  Cas.  1913A,  1322. 


PBOSfiCniTE  TO  OR 

Whero  the  defendant  in  a  suit  to  fore- 
close a  contract  for  the  purchase  of  real  es- 
tate by  an  appeal,  secured  a  modification  of 
the  decree  below,  allowing  him  a  substan- 
tial ext^islon  of  time  within  which  to  make 
the  deferred  payments  and  protect  his  rights 
under  the  contract  his  appeal  was  ''prose- 
cuted to  eftect"  within  the  meaning  of  the 
condition  of  his  supersedeas  bond.  Crane  r. 
BudLley,  138  Fed.  22,  70  C.  O.  A.  4S2  (citing 
Buckley  y.  Crane,  123  Fed.  29,  33,  59  a  C 
A.  109). 

Under  Oen.  8t  1902,  f  1004,  proyiding 
that  no  tonporary  injunction  shaU  issue  un- 
til the  applicant  therefor  shall  give  bond  to 
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answer  all  damages  In  case  the  plaintiff 
sball  fall  to  "prosecute  the  action  to  effect/' 
etc.,  the  quoted  words  mean  tliat  plaintiff 
must  obtain  a  final  decision  that  he  Is  enti- 
tled to  the  injunction,  or  some  equivalent  or- 
der, and  hence  prosecution  to  a  Judgment 
afterwards  vacated  is  not  a  prosecution  to 
effect  under  the  statute,  since  when  a  Judg- 
ment is  set  aside  it  is  entirely  destroyed, 
and  the  rights  of  the  parties  as  to  the  issues 
tried  are  left  as  if  no  such  Judgment  had 
ever  been  entered.  Lawlor  v.  Merrltt,  72 
Atl.  143,  144,  81  Conn.  715. 

As  witli  sneoeM 

A  stipulation  In  a  ball  bond  on  appeal  to 
"prosecute  with  effect"  means  to  prosecute 
with  success,  and,  when  the  bond  contains 
distinct  and  independent  conditions,  the 
breach  of  any  one  condition  works  a  forfei- 
ture. Commonwealth  v.  Lenhart,  82  Atl. 
777,  778,  283  Pa.  626. 

PROSECUTINO  ATTOBNET 

Aa  public  officer,  see  OfKcer. 

Under  the  laws  of  Kansas,  the  "prosecute 
Ing  attorney"  Is  always  the  county  attorney 
(Gen.  St.  pp.  283,  284,  H  135-137);  that  is, 
every  criminal  action  prosecuted  in  the  name 
of  the  state  must  be  prosecuted  by  the  coun- 
ty attorney,  who  is  the  public  prosecutor. 
For  the  purpose  of  prosecuting  criminal  ac- 
tions, the  prosecuting  attorney  and  the  coun- 
ty attorney  \a  one  and  the  same  person.  As 
used  in  the  new  Code,  the  words  "prosecut- 
ing attorney"  were  designed  to  embrace  both 
the  district  attorney,  who  would  have  au- 
thority to  prosecute  until  the  next  general 
election,  and  the  county  attorney  would  then 
be  the  local  attorney.  State  v  Bowles,  79 
Pac  726,  727,  70  Kan.  821,  69  L.  R.  A.  176. 

The  ''prosecuting  or  state's  attorney,"  as 
he  is  designated  In  this  state,  is  an  expansion 
of  the  old  English  office  of  Attorney  Gener- 
al. He  conducts  suits  on  behalf  of  the  cen- 
tral government  The  colonies  each  had  an 
Attorney  General,  and  Connecticut  in  the 
early  part  of  the  eighteenth  century  estab- 
lished local  assistants  to  the  Attorney  Gen- 
eral, and  from  this  beginning  the  present 
astern  of  public  prosecuting  officers  has  been 
established.  Their  most  important  duties  are 
connected  with  criminal  prosecutions,  which 
are  brought  in  the  name  of  the  state,  and  the 
prosecuting  attorney  In  such  cases  is  acting 
as. the  agent  of  the  state,  and  not  as  a  local 
officer.  Ex  parte  Corliss,  114  N.  W.  962,  982, 
16  N.  D.  470  (citing  Fairlle,  Local  Govern- 
ment, p.  104). 

FROSEGtmOH 

See  Criminal  Prosecution;   Public  Pros- 
ecution. 
Any  and  every  kind,  see  Any. 
Expenses  of  prosecutions,  see  Expenses. 

A  bond  given  by  a  contractor  with  the 
United  States  for  the  construction  of  a  rip- 


rap bieakwater,  and  conditioned  as  required 
by  Act  Aug.  18,  1894,  c.  280,  28  Stat.  278,  for 
the  payment  by  the  contractor  of  persons 
"supplying  him  with  labor  or  materials  in  the 
prosecution  of  the  work,"  covers  the  claims 
of  laborers  employed  by  him  in  quarrying  the 
stone  used  and  in  transporting  it  to  the 
breakwater,  regardless  of  whether  the  work 
was  done  near  by  or  at  a  distance.  United 
States  Fidelity  &  Guaranty  CJo.  v.  United 
States  ex  rel.  Bartlett,  189  Fed.  339,  342,  111 
C.  C.  A.  71. 

Where  a  policy  provided  for  indemnity 
in  case  insured  by  reason  of  injury  should 
be  Immediately  and  wholly  disabled  and  pre- 
vented from  prosecuting  any  and  every  kind 
of  business  for  a  period  of  not  less  than  a 
week,  the  word  "prosecution"  indicated  that 
the  parties  Intended  that  the  insured,  in  or- 
der to  recover  benefits,  should  be  wholly  dis- 
abled from  doing  that  business  which  he  had 
the  ability  to  prosecute,  and  hence  the  term 
"disabled  from  prosecuting  any  and  ever^' 
kind  of  business"  did  not  mean  that  insured 
who  was  a  day  laborer  and  able  to  do  only 
manual  work,  could  not  recover  because  he 
was  not  so  disabled  as  to  be  prevented  from 
performing  mental  activities  if  he  had  the 
requisite  education,  and  he  was  therefore 
wholly  disabled  within  the  policy  when  he 
was  incapacitated  from  performing  manual 
labor.  Industrial  Mut.  Indemnity  Co.  v. 
Hawkins.  127  S.  W.  457,  459,  94  Ark.  417,  29 
L.  R.  A.  (N.  S.)  635,  21  Ann.  Cas.  1029. 

"Prosecution  of  business"  means  a  con- 
tinuance of  business.  Insurance  Law  (Laws 
1892,  p.  1958,  c.  690),  |  56,  providing  that  no 
Judgment  for  an  accounting  or  decree  or 
order  restraining  or  enjoining  the  prosecution 
of  an  Insurance  company's  business  or  inter- 
fering therewith  shall  be  made,  does  not  pre- 
vent the  bringing  by  a  stockholder  and  policy 
holder  In  an  Insurance  company  of  an  action 
to  compel  the  directors  thereof  to  repay  to 
the  company  funds  wasted  by  them.  No  di- 
rect interference  or  stoppage  of  business  can 
result  from  an  interlocutory  decree  for  an 
accounting.  While  it  might  become  necessary 
as  a  consequence  of  the  decree  to  have  refer- 
ence to  the  society's  books  and  papers  in  or- 
der to  determine  the  sums  of  money  which 
some  of  the  directors  have  unlawfully  receiv- 
ed and  are  owing,  that  would  involve  a  mere 
incidental  inconvenience  which  might  occur 
whenever  the  society  itself  sought  to  collect 
a  debt  Young  v.  Equitable  Life  Assur.  Soc. 
of  United  States,  99  N.  Y.  Supp.  446,  453,  49 
Misc.  Rep.  347  (citing  Uhlman  v.  New  York 
Life  Ins.  Co.,  17  N.  E.  363,  109  N.  Y.  421,  4 
Am.  St.  Rep.  482). 

To  "prosecute"  is  to  proceed  against  Ju- 
dicially. A  ''prosecution"  is  the  act  of  con- 
ducting or  waging  a  proceeding  in  court ;  the 
means  adopted  to  bring  a  supposed  offender 
to  Justice  and  punishment  by  due  course  of 
law.    It  is  also  defined  as  the  institution  or 
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<x>inmencement  and  continuance  of  a  criminal 
suit;  the  process  of  exhibiting  formal  charg- 
es against  an  offender  before  a  legal  tribunal, 
and  pursuing  them  to  final  judgment  on  be- 
half of  the  state  or  government,  as  by  indict- 
ment or  information.  State  v.  District  Court 
of  Burleigh  County,  124  N.  W.  417,  420,  19 
N.  D.  819,  Ann.  Gas.  1912D,  936. 

A  '•prosecution"  is  the  act  of  conducting 
or  waging  a  proceeding  in  court;  the  means 
adopted  to  bring  a  supposed  offender  to  jus- 
tice and  punishment  by  due  process  of  law. 
It  is  also  defined  as  the  institution  or  com- 
mencement and  continuance  of  a  criminal 
suit;  the  process  of  exhibiting  formal  charges 
against  an  offender  before  a  legal  tribunal, 
and  pursuing  them  to  final  judgment  on  be- 
half of  the  state  or  goTemment,  as  by  in- 
dictment or  information.  State  v.  Bowles,  79 
Pac.  726,  728,  70  Kan.  821,  69  L.  R,  A.  176. 

Rev.  St  U.  S.  i  190,  providing  that  it 
shall  not  be  lawful  for  any  officer,  clerk,  or 
employ^  in  any  of  the  departments  to  act  as 
counsel,  attorney,  or  agent  for  prosecuting 
any  claim  against  the  United  States  which 
was  pending  in  either  of  the  departments 
while. he  was  such  officer,  clerk,  or  employ^, 
nor  to  aid  in  the  prosecution  of  any  such 
claim  within  two  years  next  after  he  shall 
have  ceased  to  be  such  officer,  derk,  or  em- 
ploy6,  prohibits  not  merely  the  prosecution 
of  claims  by  lawsuit,  but  the  collection  of 
such  claims  in  any  manner.  Van  Metre 'v. 
Nunn,  133  N.  W.  1012,  1014,  116  Minn.  444. 

Appeal 

See  Due  Prosecution  of  Appeal. 

OItU  aotioa 

Prosecution  for  violation  of  ordinance  as 
dvil  suit,  see  Civil  Action — Case — 
Suit — etc. 

"The  condition  in  plaintiffs  undertaking 
on  commencing  an  action  in  claim  and  de- 
livery for  the  'prosecution  of  the  action,'  etc., 
as  prescribed  by  section  5334,  Rev.  Codes 
1899,  is  broken  if  plaintiff  fails  to  prosecute 
the  action  to  a  final  termination  on  the 
merits,  whether  his  failure  to  do  so  is  due 
to  his  own  fault  or  to  the  fault  of  the  jus- 
tice of  the  peace,  before  whom  the  action  is 
pending,  in  entering  up  a  void  judgment'' 
Siebolt  V.  Konatz  Saddlery  Co.,  106  N.  W. 
664,  565,  16  N.  D.  87. 

Orimimal  prooeedinc 

A  "prosecution  for  contempt"  of  court  Is 
a  criminal  proceeding,  so  that  defendant  is 
entitled  to  the  benefit  of  any  reasonable 
doubt  as  to  his  guilt  Connell  v.  State,  114 
N.  W.  294,  299,  80  Neb.  296. 

Proceedings  for  the  seizure  and  condem- 
nation of  liquors  alleged  to  be  unlawfully 
kept  for  sale  are  not  '*proBecution8  for  crim- 
inal offenses"  within  the  constitutional  pro- 
vision giving  a  right  to  trial  by  jury  in  such 
prosecutions,  but  are  dvil  proceedings  in  rem 


to  fix  the  status  of  the  property.  State  v. 
Intoxicating  liquor,  78  Aa  586,  567,  82  Y t 
287. 

"Prosecution,**  as  used  in  Pen.  Code,  I 
285,  making  the  subsequent  intermarriage 
of  the  parties  a  bar  to  a  "prosecution"  for 
seduction,  "includes  every  step  taken  tn  a 
criminal  action  from  and  Induding  the  in- 
dictment to  and  including  the  final  judgment, 
and  a  bar  to  a  prosecution  Is  the  destruction 
forever  of  the  right  to  take  any  of  those 
steps  after  the  bar  became  effective.  People 
ex  rel.  Scharff  v.  Frost  91  N.  B.  376,  378, 
198  N.  T.  110,  139  Am.  St  Rep.  801  (dissent- 
ing opinion  of  Judge  Vann). 

As  used  in  an  act  relating  to  the  taking 
of  testimony  of  witnesses  in  criminal  cases, 
which  provides  that  the  testimony  of  wi^ 
nesses  taken  in  writing  shall  he  sworn  to 
and  signed  by  the  witness  and  attested  by 
the  officer  taking  the  same,  and  returned  by 
such  officer  without  delay  into  court  together 
with  the  notice  of  the  taking  of  the  testi- 
mony, with  such  offl,cer's  return  of  service 
annexed  and  attached  thereto  in  which  the 
prosecution  is  pending,  etc,  the  term  ^'pros- 
cution  pending"  means  accusation  or  charge 
pending.  State  v.  Jackson,  35  South.  593, 
598,  111  La.  843. 

Revisal  1906,  |  2768,  aUows  the  CK^dtor. 
for  "every  conviction  on  an  indictment  which 
he  shall  prosecute  for  a  capital  crime,"  $20  to 
be  taxed  against  defendant  but  where  he  Is 
insolvent  the  solidtor's  fee  shall  he  one-half 
to  be  paid  by  the  county,  "except  that  for 
convictions  in  capital  fdonies,"  forgery,  per- 
jury and  conspiracy,  he  shall  receive  full 
fees.  On  trial  of  an  indictment  for  murder 
in  the  first  degree  the  solidtor  stated  that  he 
would  only  ask  for  a  conviction  of  murder  in 
the  second  degree,  which  was  not  a  capital 
crime,  and  the  conviction  was  for  that  de- 
gree. Held,  that  the  prosecution  was  for  a 
capital  crime,  "prosecution  being  the  whole 
or  any  part  of  the  procedure  which  the 
law  provides  for  bringing  offenders  to  Jus- 
tice," but  as  there  was  no  convicCion  of  a 
capital  crime  the  solidtor's  fee  could  be  only 
$10.  State  V.  Mayhew,  71  8.  B.  447,  448,  165 
N.  C.  477  (quoting  6  Words  and  Phraaeo,  p. 
5787). 

Same— OomplAimt  or  Indloiittemt 

The  words  **prosecntion"  or  "proceed- 
ing," in  the  connection  in  which  used  in  Rev 
St  1899,  I  2041,  making  every  person,  wh^ 
shall  deter  a  witness  from  giving  evidence  in 
a  cause,  guilty  of  a  misdemeanor,  provided 
that,  if  the  cause  be  a  ''prosecution"  or  "pro- 
ceeding" against  any  one  for  a  felony,  the 
punishment  shall  be  imprisonment  in  the 
];>enitentiary  or  in  the  county  jail,  or  by  fine, 
mean  a  prosecution  by  indictment  or  jinfor- 
mation  or  on  an  affidavit  on  whidi  accused 
has  been  charged  before  an 'examining  mag- 
istrate, and  by  no  fair  intendment  can 
either  <)f  them  be  held  to-aaeaA  a  meie  in- 
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qniry  by  tbe  grand  jury  as  to  the  commlasion 
of  an  offense.  State  ex  rel.  Butler  ▼.  Foster, 
86  S.  W.  245,  251,  187  Mo.  590. 

Proeeedins*  for  penalties 

A  penal  action,  or  action  to  recover  a 
penalty,  is  not.  In  the  language  of  a  consti- 
tutional provision,  a  "prosecution  by  indict- 
ment or  information,"  so  as  to  entitle  the 
party  to  a  Jury  trial  In  the  first  instance. 
Reagh  ▼.  Spann  (Ala.)  3  Stew.  100, 107. 

The  word  "prosecutions,"  in  Const  art. 
5,  I  31,  providing  that  all  writs  and  processes 
shall  run  and  all  prosecutions  shall  be  con- 
ducted in  the  name  of  the  state,  applies  to 
Indictments  for  crime,  and  does  not  affect 
suits  under  penal  statutes,  which  may  be 
brought  In  the  name  of  any  person  In  the 
manner  provided  by  the  statute  creating  the 
same.  Johnson  v.  Seaboard  Air  line  By.,  62 
S.  E.  644,  646,  73  S.  C.  36  (dUng  Ward  v. 
Tyler  [S.  C]  1  Nott  &  McO.  22). 

Criminal  contempt  being  classified  by 
statute  as  a  misdemeanor,  and  the  punish- 
ment therefor  regulated  by  statute,  a  prose- 
cution therefor  is  a  **proaecutlon  to  recover 
a  penalty,"  within  the  one-year  statute  of 
limitations.  Gordon  v.  Commonwealth,  188 
S.  W.  206,  208, 141  Ky.  461. 

Proseovtions    vadev    atunloipal     ordi- 


Under  Const  1901,  |  170,  providing  that 
all  prosecutions  shall  be  carried  on  tn  the 
name  of  the  state,  the  provision  in  section  96 
of  Acts  1911,  p.  288,  regulating  the  sale  of 
liquor,  that  nothing  in  the  act  shall  affect 
any  "prosecution"  pending  before  the  courts 
of  the  state,  does  not  apply  to  quasi  criminal 
cases  for  the  violation  of  municipal  ordinanc- 
es. City  of  Birmingham  v.  Baranco,  58 
South.  944,  945,  4  Ala.  App.  279. 

Laws  1899,  p.  278,  f  9,  provides  that  one 
practicing  medicine  without  a  license  shall 
forfeit  to  the  state,  for  the  use  of  the  State 
Board  of  Health,  $100  for  the  first  offense  to 
be  recovered  in  an  action  of  debt  Const, 
art.  6,  f  33,  requires  all  prosecutions  to  con- 
clude "against  the  peace  and  dignity"  of  the 
state.  Held,  that  an  action  of  debt  for  the 
penalty  for  practicing  medicine  without  a 
license  was  not  a  "prosecution"  within  the 
constitutional  requirement  so  that  it  need 
not  condude  against  the  peace  and  dignity 
'  the  state;  a  ^'prosecution"  being  the  insti- 
tution and  continuance  of  a  criminal  proceed- 
ing, as  by  indictment  and  information,  in 
which  sense  the  word  is  used  in  the  Constitu- 
tion. People  V.  Gartenstein,  94  N.  B.  128, 
129,  248  III  546. 

PROSECUTOR 

A  ''prosecutor"  is  one  who  instigates  a 
prosecution,  by  making  an  affidavit  charging 
a  named  person  with  the  commission  of  a 
penal  offense,  on  which  a  warrant  is  issued 
or  an  indictment  or  accusation  la  based. 


r  Eady  V.  State,  74  S.  E.  308,  10  Ga.  App.  818 
(citing  6  Words  and  Phrases,  p.  5739). 

PROSPECT 

PROSPECTIVE  ADVANTAGE 

By  the  words  "prospective  advantage," 
as  used  in  Rev.  St  1898,  |  4475,  in  relation 
to  bribery,  and  making  it  an  offense  to  re- 
ceive any  pecuniary  or  other  personal  ad- 
vantage, either  present  or  prospective,  is 
intended  a  promise  of  future  delivery  of  some 
of  the  specified  articles  of  value.  Schutz  v. 
State,  104  N.  W.  90,  92, 125  Wis.  452. 

PROSPECTIVE  RIGHT 

A  "prospective  right"  is  not  yet  a  right 
It  is  only  an  expectation  having  a  certain  in- 
tensity of  reasonablenes&  When  the  Texas 
Pacific  Railroad  filed  its  map  of  general 
route,  and  the  Secretary  of  the  Interior  with- 
drew the  odd  sections  along  its  route  from 
sale  or  settlement  in  accordance  vdth  an  act 
of  Congress  granting  such  sections  to  the 
railroad,  the  road  had  a  "prospective  right" 
to  the  land.  Southern  Pac.  R.  Co.  v.  United 
States,  23  Sup.  Gt  567,  568,  189  U.  S.  447, 
450,  47  L.  Bd.  896. 

PROSPECTIVE  VALUB 

The  '^prospective  value"  of  mining  prop- 
erty is  the  value  with  reference  to  which  the 
capitalization  of  a  corporation  organized  to 
develop  such  property  is  fixed,  is  the  value 
which  in  the  Judgment  of  the  parties  the 
property  actually  has,  but  which  development 
is  necessary  to  disclose.  Speer  v.  Bordeleau, 
79  Pac.  332,  334,  20  Colo.  App.  413  (quoting 
Buck  V.  Jones,  70  Pac.  951, 18  Colo.  App.  250). 

PROSTITUTE 

See  Common  Prostitute. 

Evidence  that  a  woman  was  living  with 
a  man  without  being  married  to  him  did  not 
show  that  the  woman  was  a  "prostitute"  as 
commonly  understood.  Van  Dalsen  v.  Com- 
monwealth (Ky.)  89  S.  W.  255,  256. 

PROSTIT0TIOH 

See  House  of  Common  Prostitution; 
Leading  Life  of  Prostitution  and  Lewd- 
ness. 

Operating  house  of  prostitution,  see  Op- 
erate. 

"Prostitution"  is  the  common  lewdness 
of  a  woman  for  gain,  or  the  offering  of  her 
person  to  indiscriminate  intercourse  with 
man,  while  lewdness  is  unlawful  indulgence 
of  the  animal  desire.  State  ▼.  Porter,  107 
N.  W.  928,  924,  130  Iowa,  690. 

ConovMnase  diitlwgnislied 

See  Concubinage. 

PROTECT— PROTECTION 

"Protect"  is  defined  as  follows:  '^o 
guard;  diield;  preserve^"    Webst  Int  DieL 
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To  cover  or  shield  from  danger,  harm,  dam- 
age, trespass,  exposure,  insult,  temptation,  or 
the  li^e;  defend;  guard;  preserve  in  safety. 
Synonyms:  Defend;  shield;  screen;  secure." 
<3enL  Diet  •To  cover,  shield,  or  defend  from 
injury,  harm,  or  danger  of  any  kind."  Enc. 
Diet  An  instruction  that  a  servant  could 
presume  that  the  master  would  use  ordinary 
•care  to  "protect**  the  servant  placed  too  great 
a  burden  upon  the  master,  since  he  is  only 
bound  to  use  reasonable  care  to  provide  a 
reasonably  safe  place  of  work,  reasonably 
safe  appliances,  and  to '  use  reasonable  care 
in  selecting  fellow  servants.  Retno  v.  Mon- 
tana Mineral  Land  Development  Co.,  99  Paa 
853,  855,  38  Mont  291. 

The  word  '•protect,"  as  ns^  ^  ft  bond 
accompanying  a  deed,  wherein  the  obligor 
covenanted  to  '^protect* *  the  lands  conveyed 
from  levy  and  sale  under  a  certain  Judgment, 
is  equivalent  to,  or  at  least  includes,  "defend 
against  attack,"  which  is  one  meaning  of 
'''protect"  The  contract  was  not  that  the 
lands  should  not  be  sold  under  Judgm^it  but 
that  the  vendor  would  '^protect"  them  against 
sale.  This  required  him  to  defend  in  suit 
to  enforce  the  Judgment  by  sale  of  the  lands, 
unless  he  can  make  it  appear  that  such  de- 
fense was  not  reasonably  necessary  for  the 
protection  of  the  lands.  Mettlar  v.  Conover 
<N.  J.)  e5  AU.  464,  465. 

Under  the  constitution  of  a  brotherhood 
of  painters,  providing  that  the  initiation  fee 
paid  by  an  applicant  for  membership  must 
accompany  the  application  and  be  returned 
in  case  the  applicant  is  rejected,  with  a  pro- 
viso that  if  tiie  fee  is  paid  in  installments 
while  the  applicant  is  working  at  his  trade 
and  receiving  the  protection  of  the  brother- 
hood, such  payments  shall  be  forfeited  to  the 
brotherhood  if  the  applicant  has  made  any 
false  statements  or  is  unable  to  qualify  as  a 
member,  the  fact  that  the  brotherhood,  hav- 
ing no  right  to  interfere,  does  not  interfere 
with,  employment  by  an  applicant  at  his 
trade  pending  his  application  does  not  consti- 
tute 'Protection*'  extended  by  the  brother- 
hood to  him,  and  was  not  in  a  legal  sense  a 
benefit  to  him.  Levin  v.  Cosgrove,  67  Atl. 
1070,  1071*  75  N.  J.  Law,  344. 

An  information  charging  a  city  marshal 
with  willful  and  malicious  misconduct  in  of- 
fice, in  that  he  gave  aid,  comfort  protection, 
and  assistance  to  keepers  of  bawdyhouses, 
must  by  the  protection  referred  to  be  con- 
strued to  mean  protection  against  an  effort 
of  the  public  officers  to  enforce  the  law 
against  them,  and  it  is  not  necessary  to  the 
sufficiency  of  the  informati<m  that  such  con- 
duct be  expressly  characterized  as  either 
willful  or  malicious.  State  v.  Dixon,  108  Pac. 
130, 131,  80  Kan.  660. 

Act  No.  83  of  1008,  as  amended  by  Act 
No.  48  of  1910, 1  3,  created  the  Juvenile  court 
and  provided  that  it  should  have  Jurisdiction 
of  the  trial  of  all  children  under  17  charged 


as  neglected  or  delinquent  (Alldren,  except 
for  capital  crimes,  and  of  all  persons  diarg- 
ed  with  contributing  to  the  neglect  or  d^iii- 
quency  of  children  under  17,  or  with  a  vio- 
lation of  any  law  then  in  exiatehoe  or  there- 
under enacted  for  the  protection  of  the  phys- 
ical, moral,  or  mental  well-beii^;  of  children, 
not  punishable  by  death  or  hard  labor,  to- 
gether with  all  cases  of  desertion  or  nonsup- 
port  of  children  by  their  parents.  Held,  that 
such  courts  had  no  Jurisdiction  to  try  ac- 
cused for  an  assault  committed  on  a  delin- 
quent minor  child;  the  expression  "law  en- 
acted for  the  protection  of  children"  being 
limited  to  those  laws  relating  to  their  [Aiys- 
ical,  moral,  and  mental  well-being,  not  in- 
cluding general  laws  prohibiting  assault  and 
battery,  affecting  both  adults  and  children. 
State  V.  Jacobs,  67  South.  905, 130  La.  246. 

PROTECTIOH  OF  LAW 

See  Equal  Protection  of  Law. 

PROTEST 

Importers  so  changed  the  f6rm  of  in- 
voicing as  to  increase  the  amount  of  duty 
payable,  this  being  done  to  comply  with  a 
rule  which  had  been  established  by  the  Board 
of  General  Appraisers,  but  which  the  covrts 
subsequently  held  illegal.  Held,  that  as  the 
action  of  the  importers  had  been  without 
protest  and  the  customs  officers  had  not  rais- 
ed or  changed  the  invoices,  nor  directed  or 
requested  that  to  be  done,  there  had  beoi  no 
legal  compulsion  or  duress.  With  no  pro- 
test other  than  an  oral  complaint  importers 
acquiesced  in  customs  ruling  that  involved 
an  increase  in  the  duties  on  their  goods. 
Held,  that  there  had  not  been  such  a  ''pro- 
test" as  is  contemplated  by  Act  June  2Si 
1874,  c  391,  I  21,  18  Stat  190,  making  tte 
settlement  of  duties  final  "in  the  absence  of 
protest*'  Gulbenkian  t.  United  States^  175 
Fed.  800,  866. 

PROTEST  (In  Coauaereiml  Iaw) 

See  Duly  Protested. 

The  term  ''protest"  includes  in  a  popu- 
lar sense  all  the  steps  necessary  to  fix  the 
liability  of  a  drawer  or  indorser  on  the  dis- 
honor of  commercial  paper,  and  to  whidi  be 
is  a  party,  or,  accurately  speakinst  it  is  the 
solemn  declaration  on  the  part  of  the  holder 
against  any  loss  to  be  sustained  by  him  by 
reason  of  the  nonaceeptance  or  even  nonpty- 
ment  as  the  case  may  be,  of  the  bill  In  qae»- 
tion.  Sherman  v.  Bicker,  109  N.  X.  Supp.  678^ 
679,  68  Misc.  Rep.  466. 

A  complaint  in  an  action  on  a  note, 
which  states  that  the  note  was  duly  present- 
ed for  payment  at  the  time  and  place  desig- 
nated thereon  and  payment  thereof  demand- 
ed and  refused,  that  said  note  was  duly  pro- 
tested,  and  that  due  notice  of  the  protest  o( 
said  note  was  duly  given  to  the  detaidanti 
and  each  of  them,  is  sufficient  as  against  t 
demurrer  by  an  indorser  on  the  ground  that 
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it  did  not  show  tbe  giying  of  notice  of  pre- 
sentment, demand,  nonpayment,  and  protest, 
notwithstanding  Nes.  Inst  Law,  Laws  1897, 
p.  739,  c.  612,  I  160,  providing  than  an  in- 
dorser  to  whom  no  notice  of  dishonor  has 
been  given  is  .discharged;  for  pleadings  mnst 
be  liberally  construed,  and  the  term  "protest" 
includes  in  a  popular  sense  all  the  steps  tak- 
en to  fix  the  liability  of  an  indorser  upon  the 
dishonor  of  a  commercial  paper  to  which  he 
is  a  party,  and  "duly"  in  legal  parlance  means 
according  to  law,  and  does  not  relate  to  form 
only,  but  inclu(^es  both  form  and  substance. 
Sherman  v.  Ecker,  110  N,  Y.  Supp.  265,  266, 
59  Misc.  Rep.  216. 

Presentment  mnd  vefnsal 

A  "protest"  is  a  formal  statement  in 
writing  that  the  described  instrument  was  on 
a  certain  day  presented  for  payment  or  ac- 
ceptance, and  that  such  payment  or  accept- 
ance was  refused.  It  is  a  formal  declara- 
tion executed  by  a  notary,  which  in  its  pop- 
ular sense  means  all  the  steps  and  acts  ac- 
companying the  dishonor  of  a  bill  or  note 
necessary  to  charge  an  indorser.  Peabody  v. 
Citizens'  State  Bank  of  St.  Charles,  108  N. 
W.  272,  275,  08  Minn.  302  (citing  7  Cyc.  p. 
1051). 

VROTB8T,  PATMEirT  mmESL 

A  mere  declaration  by  one  at  the  time 
he  pays  money  that  the  payment  is  made 
"under  protest"  does  not  show  that  the  pay- 
ment is  not  voluntary.  Town  of  Phoebus  v. 
Manhattan  Social  Club,  52  S.  S.  839,  840,  105 
Va.  144. 

Where  a  liquor  license  fee  was  not  im- 
posed without  authority  or  contrary  to  law, 
a  payment  of  the  fee  under  protest  was  not 
within  Gomp.  Laws  1907,  §  2684,  authorizing 
the  recovery  of  licenses  unlawfully  imposed. 
Williams  v.  Summit  Ck>unty  (Utah)  123  Pac. 
038,  940. 

PROTESTANT 

PBOTESTANT  EPISGOPAZi  JURISDIG- 
TIOH 

The  phrase  "Protestant  Episcopal  Juris- 
diction,'* in  a  will  whereby  testator  made  a 
bequest  In  trust  to  T.,  missionary  bishop  of 
Idaho  and  Utah,  his  successors,  in  fee,  to 
erect  therewith  a  church  at  such  place  with- 
in his  Episcopal  Jurisdiction  as  he  or  his  suc- 
cessors should  elect,  with  a  further  sum  be- 
queathed to  build  a  rectory  for  the  rector  of 
such  church,  to  be  the  property  of  the  afore- 
said ''Protestant  Episcopal  Jurisdiction,"  does 
not  refer  to  a  natural  or  artificial  person,  en- 
titled to,  or  taking  title  to,  property.  Mount 
V.  Tuttie,  91  N.  Y.  Supp.  195,  198,  99  App. 
Div.  433. 

PROVABLE 

The  term  "provable,"  in  Bankr.  Act  July 
1,  1898,  c  541,  i  68b,  SO  Stat  565,  providing 
that  a  set-oif  or  counterclaim  ahall  not  be 

8  Wdb.&  P.2D.SSB.— 83 


allowed  in  fiivor  of  any  debtor  of  the  bank- 
mpt  which  is  not  provable  against  the  estate, 
means  "provable"  in  its  nature  at  the  time 
when  the  set-off  is  claimed,  not  provable  in 
the  pending  bankruptcy  proceedings.  The 
Iffovlsion  of  Bankr.  Act  July  1,  1898,  c.  541, 
{  67n,  30  Stat.  561,  Umiting  the  time  for 
proving  claims  to  one  year,  has  reference  to 
the  bankruptcy  proceedings  alone,  and,  if  the 
claim  of  a  creditor,  who  is  also  a  debtor,  of 
the  estate  is  one  provable  in  its  nature,  the 
fact  that  he  has  not  proved  It  within  the 
year  does  not  affect  his  right  to  plead  it  as  a 
set-off  or  counterclaim,  in  an  action  by  the 
trustee  to  recover  his  indebtedness  to  the  es- 
tate as  a  claim  "provable  against  the  estate," 
within  the  meaning  of  section  68b.  Norfolk 
ft  W.  Ry.  Co.  V.  Graham,  145  Fed.  809,  813, 
76  C.  C.  A.  385  (citing  Morgan  v.  Wordell,  59 
N.  B.  1037,  178  Mass.  850,  55  Ll  B.  A.  83). 


A  debt  barred  by  limitations  is  not  a 
"provable  claim"  within  the  bankruptcy  act 
In  re  Putman,  193  Fed.  464,  467. 

A  money  decree  for  alimony,  rendered  in 
a  proceeding  for  divorce  and  alimony,  is  not 
a  "provable  claim,"  under  the  bankruptcy 
statute  of  the  United  States  of  July  1,  1898 
(30  Stat  544,  c.  541J.  Hence  a  discharge  in 
bankruptcy  does  not  work  a  satisfaction  of 
such  decree.  Lemert  v.  Lemei't,  74  N.  B.  194, 
195,  72  Ohio  St.  364,  106  Am.  St  Rep.  621,  2 
Ann.  Cas.  914. 

Where  a  buyer's  bankruptcy  resulted  in 
its  breach  of  an  express  written  contract  for 
the  sale  of  burners,  the  seller's  damages  were 
unliquidated  and  constituted  a  "provable 
claim"  against  the  bankrupt's  estate,  under 
Bankr.  Act  July  1, 1898,  c.  541,  |  63a,  30  Stat 
562,  providing  that  debts  of  the  bankrupt 
may  be  proved  and  allowed  against  his  es- 
tate which  are  founded  on  a  contract,  ex- 
press or  implied.  In  re  Duquesne  Incandes- 
cent Light  Co.,  176  Fed.  785,  791. 

An  involuntary  petition  in  bankruptcy 
may  be  based  upon  a  claim  for  unliqiddated 
damages  arising  out  of  a  breach  of  warranty 
on  the  sale  of  personalty,  though,  by  the  pro- 
vision of  Bankr.  Act  July  1,  1898,  |  59b,  such 
petitions  may  be  filed  only  by  creditors  who 
have  'Iprovable  claims,"  since,  if  the  claim 
is  of  a  kind  that  can  be  proved  in  bankrupt* 
cy,  tliis  provision  is  satisfied ;  and  the  claim 
in  question  is  provable  under  section  63a  of 
that  act,  as  founded  upon  a  contract,  even  if. 
In  case  of  fraud,  there  may  be  an  independent 
claim  purely  in  tort  Frederic  L.  Grant  Shoe 
Co.  V.  W.  M.  Laird  Co.,  29  Sup.  Ct  332,  333, 
212  U.  S.  445,  53  L.  Ed.  591. 

Under  the  statute  relating  to  provable 
claims  against  a  decedent's  estate,  a  claim  to 
be  provable,  must  have  been  a  good  cause  of 
action  against  decedent  in  his  lifetime.  A 
decedent  in  his  lifetime  employed  an  agent 
to  negotiate  the  purchase  of  mining  property 
of  a  corporation,  and,  before  the  agent  had 
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completed  the  purchase,  the  agency  was  ter- 
minated. Before  its  termination,  the  agent 
had,  pursuant  to  the  agreement,  bought  a 
great  number  of  shares  of  the  corporate  stock 
which  caused  him  financial  loss.  Held,  that 
the  agent'  had  a  ^'provable  claim"  for  the  loss 
sustained  though  the  agency  was  terminated. 
Briggs  y.  Chamberlain,  107  Pac.  1082,  1066, 
47  Colo.  382, 135  Am.  St  Bep.  223, 

PROV4BI.E  DEBT 

Debt  as  including,  see  Debt 

The  expression  '^provable  debts,**  as  used 
in  Gen.  Laws,  c.  274,  |  60,  includes  all  claims 
against  the  insolvent  which  may  be  proved 
under  the  insolvency  act;  the  word  'Mebts" 
being  used  in  its  generic  and  not  in  its  strict 
legal  sense.  Hebert  v.  Handy,  72  Atl.  1102, 
1103,  29  R.  I.  543  (quoting  and  adopting  defi- 
nition in  Be  BrouiUard,  40  Atl.  762,  20  R.  I. 
617). 

"Provable  debts,**  as  used  in  Gen.  Laws, 
c.  274,  I  50,  providing  that  a  discharge  in  in- 
solvency shall  release  an  insolvent  from  all 
his  provable  debts,  should  be  construed  to 
include  all  claims  against  an  insolvent  which 
may  be  proved  under  section  28,  providing 
that  claims  "growing  out  of  trover,  replevin, 
or  any  tort**  may  be  proved  against  an  in- 
solvent In  re  BrouiUard,  40  Atl.  762,  20  R. 
I.  617. 

Bankr.  Act  July  1,  1898,  c.  641,  |  63,  30 
Stat.  562,  defines  the  debts  of  the  bankrupt 
which  may  be  proved  against  his  estate  to 
consist  of  a  fixed  liability,  evidenced  by 
a  Judgment  or  an  instrument  in  writ- 
ing absolutely  owing  at  the  time  the 
petition  was  filed,  whether  then  payable 
or  not,  claims  founded  on  an  open  account  or 
on  a  contract,  express  or  implied,  and  de- 
clares that  unliquidated  claims  against  the 
bankrupt  may  be  liquidated  pursuant  to  an 
application  to  the  court  in  such  manner  as 
it  shall  direct,  and  may  thereafter  be  proved 
against  the  estate.  Held,  that  where  claim- 
ant was  an  employ^  of  the  bankrupt  under 
contract  which  had  many  months  to  run  at 
the  time  of  the  filing  of  an  involuntary  bank- 
ruptcy petition,  and  he  was  paid  his  salary 
up  to  the  time  the  petition  was  filed,  the 
subsequent  breach  of  the  contract  having 
been  the  result  of  the  operation  of  the  bank- 
ruptcy act,  though  the  causes  permitting  the 
intervention  were  chargeable  to  the  bank- 
rupt, the  claim  was  not  allowable.  In  re 
American  Vacuum  Cleaner  Co.,  192  Fed.  939, 
940. 

"Provable  debts,"  as  defined  by  Bankr. 
Act  1898,  I  63,  includes  debts  arising  upon 
contracts,  express  or  implied,  and  open  ac^ 
counts,  as  well  as  for  Judgments  and  costs. 
A  claim  arising  out  of  the  conversion  by 
stockbrokers  of  shares,  purchased  and  held 
by  them  on  a  customer's  account,  charging 
him  with  commission  and  interest,  and  cred- 
iting him  with  amounts  received  as  margins, 
iB  a  "provable  debt,"  under  Bankr.  Act  1898, 


I  68a,  as  a  debt  '^founded  upon  an  open  ac- 
count or  upon  a  contract,  express  or  Imitlied.**^ 
Crawford  v.  Burke,  25  Sup.  Ct  9,  10,  195  U- 
a.  176,  49  L.  £d.  147. 

The  words  "provable  debts,'*  as  used  in 
section  17  of  the  Bankruptcy  Act  of  1896, 
providing  that  a  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  all  of  his  '^prov- 
able  debts,**  except  such  as  are  enumerated 
therein,  are  used  in  a  sense  broad  enough  to 
include,  in  the  case  of  taxes,  demands  against 
a  bankrupt,  which,  although  not  strictly  or 
technically  "provable,*'  are  nevertheless  al- 
lowable out  of  his  estate.  In  re  United  But- 
ton Co.,  140  Fed.  495,  501. 

A  "provable  debt**  is  a  sum  of  money 
absolutely  owing  at  the  commencement  of 
the  proceedings  in  bankruptcy,  certainly,  and 
in  all  events  payable  without  regard  to  the 
fact  whether  then  due,  past  due,  or  to  become 
due;  that  is,  it  must  be,  at  the  date  of  the 
bankruptcy,  a  fixed  liability.  This  does  not 
have  reference  to  unliquidated  demands  and 
claims  of  creditors  holding  securities.  Where 
the  landlord  of  a  bankrupt  has  a  lien  on  the 
leased  premises  for  rent  due  and  to  become 
due  for  the  current  contract  year,  the  lien 
is  enforceable  against  the  trustee  in  bank- 
ruptcy for  rent  to  become  due  dtuliicr  the 
remainder  of  the  contract  year  in  whicdi  the 
bankruptcy  occurs,  and  which  has  become  due 
prior  to  the  adjudication  of  the  claim.  Mar- 
tin V.  Orgain,  174  Fed.  772,  778,  98  C.  C.  A. 
246  (quoting  and  adopting  definition  from 
In  re  Smith,  146  Fed.  923). 


ti 


A  Judgment  for  negligent  death  la  a  debt 
provable**  in  bankruptcy  under  Bankruptcy 
Act  July  1,  1898,  c.  541,  |  63a(l),  30  Stat  562, 
as  a  fixed  liability  evidenced  by  judgment 
In  re  Putman,  193  Fed.  464,  468. 

A  stockholder's  liability  for  an  unpaid 
stock  subscription  is  a  "debt  provable"  in 
bankruptcy  under  Bankr.  Act  July  1,  1896,  c. 
541,  f  63a(4),  30  Stat  563,  as  a  debt  founded 
on  contract  In  re  Putman,  193  Fed.  464. 
468. 

Under  Bankr.  Act  July  1,  1896,  e.  541. 
i  2,  30  Stat  545,  giving  courts  of  bankruptcy 
Jurisdiction  at  law  and  in  equity,  equitable 
claims  are  provable  if  within  the  purview 
of  the  general  rules  of  equity,  even  though 
they  have  no  status  at  law.  In  re  Putman. 
193  Fed.  464,  472. 

The  probability  that  one  who  has  retain- 
ed title  to  a  horse,  which  has  been  sold  by 
the  buyer  to  a  third  i^erson  under  a  warranty 
of  title,  will  retake  the  horse,  and  that  there- 
by a  breach  of  the  warranty  will  result  i« 
not  a  "provable  debt**  within  the  bankruptcr 
act,  to  which  a  discharge  in  bankruptcy  is  a 
good  defense.  Baker  ▼.  Hooks,  64  S.  £.  5TX 
6  Ga.  App.  121. 

The  contingent  liability  of  an  accommo- 
dation indorser  on  a  note  falling  doe  after  a 
petition  in  bankruptcy,  but  before  time  for 
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filing  proof  of  claims,  is  a  provable  *'debt  on 
a  contract  express  or  implied/'  under  Bankr. 
Act  July  1,  1898,  c.  541,  f  63a4,  30  Stat  563; 
and  hence,  though  not  proved,  is  discharged 
by  the  discharge  of  the  indorser  in  the  bank- 
ruptcy proceedings,  under  section  17.  Cohen 
V.  Pecharsky,  121  N.  Y.  Supp.  602,  603,  67 
Misc.  Bep.  72. 

A  debt  created  by  a  loan  to  the  bankrupt 
by  a  creditor  after  adjudication  in  bankrupt- 
•cy  to  be  used  in  complying  with  the  terms 
of  a  composition,  the  bankrupt  agreeing  to 
pay  to  such  creditor  when  the  composition 
was  confirmed  the  balance  of  such  loan  after 
deducting  therefrom  the  creditor's  share  of 
the  consideration  of  the  confirmation,  was 
not  a  **provable  debt"  In  the  bankruptcy  pro- 
<;eedings  within  Bankr.  Act  July  1,  1898,  c. 
541,  30  Stat.  550,  |  17a.  Zarelo  v.  J.  S. 
Beeves  &  Co.,  54  South.  654,  656,  171  Ala. 
401. 

Where  claimant  procured  a  divorce  and  a 
decree  for  alimony  in  South  Dakota,  and  sub- 
sequently sued  thereon  in  New  York  and  ob- 
tained judgment  for  alimony  due,  after  which 
the  debtor  scheduled  the  New  York  judgment 
as  an  Indebtedness  in  bankruptcy  proceed- 
ings, such  judgment  was  a  **provable  debt,'* 
nnder  Bankr.  Act  July  1, 1898,  c.  541,  S  63,  30 
Stat.  562,  563,  defining  claims  dischargeable 
to  include  a  fixed  liability  evidenced  by  a 
Judgment  absolutely  owing  at  time  of  filing 
the  petition.  In  re  Williams'  Estate,  118  N. 
T.  Supp.  562,  566. 

A  debt  is  not  allowable  In  bankruptcy, 
unless  it  is  provable ;  but  it  may  be  provable, 
without  being  allowable.  Allowability  im- 
plies, not  only  provability,  but  also  validity; 
and  if  for  any  reason  the  claim  is  Improper, 
or  if  there  is  a  good  defense  to  it,  It  is  not  al- 
lowable, though  it  may  be  provable,  as  a 
debt.  B.  P.  Williams  &  Ck).  v.  United  States 
Fidelity  &  Guaranty  Co.,  75  S.  Bl  1067,  1070, 
11  Ga.  App.  635. 

PROVE 

See  Clearly  Proven. 

Otherwise  proved,  see  Otherwise. 

Under  a  charge  to  the  grand  jury  that, 
if  what  was  alleged  in  certain  affidavits  shall 
l>e  proven  before  your  body,  then  it  will  be 
the  duty  of  the  grand  jury  to  find  a  bill  of 
Indictment  for  the  misdemeanor  against  the 
parties  guilty  thereof,  it  is  fair  to  presume 
that  the  grand  jury  understood  the  phrase 
^'proven  before  your  body"  to  mean  proven 
tij  legal  evidence,  and  by  the  amount  or 
weight  of  evidence  that  would  support  an 
indictment  in  any  case.  People  v.  Glen,  66 
N.  E.  112,  115,  173  N.  Y.  395. 

The  words  "to  have  the  will  proved,"  in 
•Oode  Civ.  Proc.  |  1299,  authorizing  enumerat- 
ed persons  to  petition  the  court  having  jurls- 
•diction  "to  have  the  will  proved,"  mean  no 
jnore  than  that  the  court  shall  hear  all  evi- 


dence offered  in  proof  or  disproof  of  the  willy 
and,,  if  on  any  material  matter  there  is  a 
failure  to  offer  evidence,  the  production  of  it 
shall  be  had  at  the  instance  of  the  court  It- 
self, in  order  to  satisfy  the  court,  under  sec- 
tion 1317,  of  the  testamentary  capacity  of 
testator  and  the  lack  of  duress  or  undue  in- 
fluence. In  re  Edwards'  Estate,  97  Pac.  23, 
24,  154  Cal.  91. 

The  word  "proven,"  in  a  stipulation  by 
the  city  attorney,  on  the  hearing  of  an  ap- 
plication for  an  order  confirming  a  reassess- 
ment, that  the  allegations  of  relator's  answer 
to  the  effect  that  the  improvement  was  of  no 
benefit  to  their  property  were  "proven,"  is 
not  equivalent  to  an  admission  that  the  im- 
provement was  in  fact  no  benefit,  and  is  con- 
strued as  a  concession  that  evidence  to  that 
effect  bad  been  introduced  for  the  considera- 
tion of  the  court,  thus  making  it,  in  connection 
with  the  determination  of  the  board  of  public 
works  that  the  improvement  was  a  benefit, 
a  question  of  fact  for  the  court.  State  ex  rel. 
Lownsberry  v.  District  Court  of  Blue  Earth 
County,  113  N.  W.  697,  701,  102  Minn.  482. 

Appear  wm  syaoajmoiu 
See  Appear. 

PROVE  AOCOBDINO  TO  I<AW 

See  According  to  Law. 

PROVE  8ATI8FAOTORT 

In  an  action  for  the  price  of  machinery, 
which,  by  the  terms  of  sale,  is  to  "prove  satis- 
factory" to  the  purchaser,  it  is  not  enough  to 
show  that  he  ought  to  be  satisfied,  or  that 
others  are  satisfied  with  it.  The  contract  re- 
quires satisfaction  on  his  part.  On  the  other 
hand,  the  operation  of  the  machinery  to  the 
satisfaction  of  the  purchaser  must  be  under- 
stood as  meaning  a  satisfactory  result  in  the 
l^roduction  of  a  marketable  commodity,  when 
it  Is  properly  operated ;  and  this  implies  an 
adequate  test,  made  in  good  faith,  under  suit- 
able conditions,  by  a  competent  operator,  to 
determine  whether  such  a  result  will  be  ob- 
tained. Delahunty  Dyeing  Mach.  Co.  v. 
Pennsylvania  Knitting  Mills,  27  Pa.  Super. 
Ct.  483,  434. 

PROVED  OUUM 

A  claim  against  a  bankrupt  Is  '^proved" 
and  entitled  to  allowance  only  when  it  is 
properly  verified  and  gives  "the  considera- 
tion" therefor  and  contains  the  other  state- 
ments required  by  Bankr.  Act  July  1,  1898, 
c.  541,  I  57a,  30  Stat.  560.  In  re  Coventry 
Evans  Furniture  Co.,  166  Fed.  516,  523. 

Bankr.  Act  July  1,  1898,  c.  541,  f  66e,  30 
Stat.  560,  provides  for  the  calling  of  meetings 
of  creditors  whenever  one-fourth  or  more  in 
number  who  have  "proven"  their  claims  shall 
file  a  written  request  therefor.  Held  that, 
though  the  term  "proven"  does  not  necessari- 
ly mean  allowance,  a  claim  cannot  be  regard- 
ed  as  "proven,"  within  such  section,  until  the 
written   proof  required  by  section  67a  (80 
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Stat  500)  shall  haye  been  filed  or  lodged 
with  the  oourt  or  some  officer  thereof.  In  re 
Back  Bay  Automobile  Co.,  158  Fed.  079, 
080. 

PROVED  OBDEB 

In  an  action  under  a  contract  to  pay  $4, 
an  order  for  subscriptions  obtained  by  plain- 
tiff to  defendant's  serials,  In  which  defendant 
claimed  that  plaintiff  was  to  receive  $4  for 
every  good  or  "proved  order,"  which  meant 
a  subscription  upon  which  at  least  ten  num- 
bers of  the  serial  subscribed  for  should  be  de- 
livered and  accepted,  evidence  was  inadmis- 
sible to  show  that  in  the  trade  the  words  "$4 
an  order"  meant  "$4  for  a  'proved  order/" 
Newhall  v.  Appleton,  0  N.  B.  120,  102  N.  Y. 
133. 

PROVENDER 

As  provisions,  see  Provisions. 

PROVIDE— PROVIDE  FOR 

**To  provide"  signifies  to  make  ready  for 
future  use,  to  supply,  and  "additional"  means 
"added;  supplemental;  coming  by  way  of 
addition."  Collier  v.  Smaltz,  128  N.  W.  390, 
399,  149  Iowa,  230,  Ann.  Cas.  1912C,  1007. 

"The  primary  meaning  of  the  word  'pro- 
vide' is  *to  look  out  for  in  advance;  to  pro- 
cure beforehand;  to  get,  collect  or  make 
ready  for  future  use;  to  prepare.'"  (Web- 
ster's Diet.)  Under  Act  December  17,  1890 
(Acts  1896,  p.  50;  Van  Epp's  Code  Supp.  I 
0219),  providing  that  when  it  shall  be  im- 
practicable to  hold  any  session  of  any  su- 
perior court  at  the-  courthouse  it  may  be  held 
at  such  place  as  the  proper  authorities  of 
the  county  may  provide,  the  county  author- 
ities might  have  procured  and  furnished  a 
hall  for  a  temporary  courthouse  and  let  it  be 
known  that  they  had  "provided'  it  as  the 
place  for  holding  this  term  of  the  superior 
court  of  the  county  without  constituting  and 
designating  It  as  such  by  order  or  resolution 
duly  passed  and  placed  upon  the  minutes  of 
their  court ;  and,  if  they  did  so,  such  term  of 
such  court  could  have  been  lawfully  held 
there.  They  could  provide  a  place  for  the 
court  to  be  h^d  without  constituting  or  des- 
ignating it  as  such  by  advertisement  or  in 
any  other  public  and  informal  manner.  Cook 
V.  State,  40  S.  E.  04,  05,  119  Oa.  108. 

Const  art  4,  |  20,  provides  that  every 
act  shall  embrace  but  one  subject  and  mat- 
ters properly  connected  therewith,  which  sub- 
jects shall  be  expressed  in  the  title,  and  the 
act  approved  October  24,  1874,  entitled  "An 
act  to  provide  for  the  construction  of  the 
Willamette  Valley  &  Coast  Railroad,"  granted 
to  that  railroad  all  the  tide  and  marsh  lands 
situated  in  the  county  of  Benton,  and  the 
right  to  take  from  lands  adjacent  to  its  line 
material  for  the  construction  of  the  road, 
and  that  upon  the  filing  of  Its  acceptance 


thereof  within  30  days  the  company  should 
become  Invested  with  absolute  title  thereto, 
to  be  thereafter  set  apart  Held,  that  the 
word  "provide"  means  to  obtain  or  make 
ready  supplies  or  means  for  future  use,  to 
take  measures  in  view  of  an  expected  or  pos- 
sible need,  and  that  within  the  meaning  of 
that  term  the  grant  of  land  was  germane  to 
the  title  of  the  act  Corvallis  &  E.  B.  Co. 
V.  Benson,  121  Pac.  418,  421,  01  Or.  359. 

The  titie  of  the  parole  law  of  1890,  which 
is  entitled  "An  act  to  revise  the  law  in  re- 
lation to  sentence  and  the  commitment  of 
persons  convicted  of  crime,  and  providing 
for  a  system  of  parole,  and  to  provide  com- 
pensation for  the  officers  of  said  oystem  of 
parole,"  does  not  contain  two  subjects  by 
providing  for  the  appropriation  or  supplying 
of  compensation  for  the  officers  named  in 
sections  9  and  11;  the  word  "provide"  as 
used  in  the  titie  meaning  to  "fix"  or  "estab- 
lish as  a  previous  condition,"  to  "grant  or 
stipulate  as  a  condition  or  provision,"  and 
not  to  appropriate  money  for  such  compen- 
sation, and  hence  does  not  contravene  Const 
art.  4,  §  10,  prohibiting  the  General  Assembly 
from  appropriating  money  out  of  the  treas- 
ury in  any  private  law,  and  prohibiting  ap- 
propriation bills  to  pay  the  salaries  of  of- 
ficers of  the  government  from  containing  any 
provision  on  any  other  subject  People  ▼. 
Joyce,  92  N.  E.  007,  010,  240  IlL  124,  20  Ann. 
Cas.  472. 

Seleot  disttnsiiislied 

Act  March  15,  1900,  p.  432,  c  248  (Code 
1904,  i  1433),  defining  the  powers  and  du- 
ties of  the  state  board  of  education,  was 
amended  so  as  to  declare  that  such  board 
should  "select"  text-hooks,  school  famitnre, 
and  educational  appliances  for  the  pubUc 
schools  of  the  state,  etc.  Two  days  after,  tt 
the  same  session.  Code  1904,  |  1458,  was 
amended  by  Acts  1900,  pp.  513,  515,  c  293, 
and  re-enacted,  subsection  10  of  which  de- 
clared that  the  school  board  of  a  dty  diould 
have  power,  and  that  it  should  be  its  duty,  to 
"provide"  schoolhouses  with  proper  fumitare 
and  appliances,  and  to  care  for  and  manage 
and  control  the  school  property  of  the  titJ- 
Held,  that  such  acts  were  in  pari  materia, 
and  should  be  construed  together,  and  that 
under  them  a  city  school  board  had  only 
power  to  provide  su<di  school  furniture  for 
the  public  schools  of  the  dty  as  had  been 
selected  by  the  state  board  of  education;  the 
words  "select"  and  "provide"  in  such  pro- 
visions not  being  synonymous,  "provide"  be- 
ing used  in  the  sense  of  "to  furnish  or  sup- 
ply," whUe  "select"  means  "chosen"  or  **pick- 
ed  out"  Commonwealth  v.  School  Board  of 
City  of  Norfolk,  03  S.  E.  1081,  1082,  109  Va. 
340. 
PROVIDE  A  HOME  OR  RESTDENGE 

Where  a  testator,  by  hla  will,  gives  per- 
sonal and  real  estate  in  trust  to  "provide  a 
home  or  residence"  for  hia  daii^tec%  the 
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survivor  or  survivors  of  them  as  long  as  they 
remain  single  and  unmarried,  the  trustee  is 
bound  to  provide  one  home  or  residence  for 
all  of  the  daughters,  and  not  a  home  or  resi- 
dence for  each  one  separately.  Oliver  v.  Ol- 
iver, 3  N.  J.  Eg.  868,  370. 

PROVIDED 

'See  As  Now  Provided. 
Otherwise  provided,  see  Otherwise.    - 
See,  also,  Proviso. 

The  word  "provided,"  though  sometimes 
used  in  statutes  to  except  the  clause  covered 
by  it  from  the  general  provisions  of  the  stat- 
ute, is  nevertheless  often  used  as  a  conjunc- 
tion to  an  independent  paragraph.  Carter, 
Webster  &  Co.  v.  United  States,  143  Fed.  256, 
259,  74  C.  O.  A.  394. 

The  word  "provided,"  In  an  ordinance 
declaring  that  none  bat  official  ballots  pro- 
vided in  accordance  with  the  ordinance  shall 
b^  counted,  means  furnished,  and  the  thing 
to  be  furnished  is  the  official  ballot  printed 
at  the  direction  of  the  dty  anthoiities  in  the 
prescribed  form,  and  the  mark  of  an  election 
officer  as  required  by  the  ordinance  is  not  a 
part  of  the  prescribed  form,  but  is  for  ident- 
ification of  the  ballot,  and,  though  no  ballot 
without  such  indorsement  is  allowed  to  be 
deposited  in  the  ballot  box,  yet,  where  it  is 
deposited,  there  is  no  prohibition  against 
counting  it  King  v.  State  ex  rel.  Herbert, 
70  S.  W.  1019,  1021,  30  Tex.  av.  App.  320. 

It  is  a  common  practice  in  legislative 
proceedings,  on  the  consideration  of  bills,  for 
parties  desirous  of  securing  amendments  to 
them  to  precede  their  proposed  amendments 
with  the  term  'provided,"  so  as  to  declare 
that,  notwithstanding  existing  provisions,  the 
one  thus  expressed  Is  to  prevail,  thus  hav- 
ing no  greater  signification  than  would  be 
attached  to  the  conjunction  "but"  or  "and"  in 
the  same  place,  and  simply  serving  to  sep- 
arate or  distinguish  the  different  paragraphs 
or  sentences.  St.  Mass.  1887,  c.  214,  §  73, 
relating  to  the  payment  of  premiums  on  life 
policies  in  fraud  of  creditors  was  amended 
by  St  1892,  c.  372,  by  adding  that  any  claim 
arising  under  a  policy  issued  without  pre- 
vious medical  examination  or  without  the 
knowledge  of  the  insured,  or,  If  insured  be  a 
minor,  without  the  consent  of  his  parent  or 
guardian,  the  statements  made  in  the  ap- 
plication shall  be  binding  on  the  company, 
provided  that  it  should  not  be  barred  from 
proving  that  sooh  statements  were  false. 
Held,  that  the  word  "provided"  in  St.  1893, 
c.  434,  §  1,  amending  such  section  by  adding 
after  the  word  "misleading,"  "and  provided 
further  that  every  policy  which  contains  a 
reference  to  the  application  of  the  insured, 
•  •  *  must  have  attached  thereto  a  cor- 
rect copy  of  the  application"  to  be  admissible 
in  evidence,  made  the  amendment  of  1893  ap- 
plicable to  all  life  insurance  policies,  and 
not  simply   to   the  kinds  specified  in   the 


amendment  of  1892.  Considine  v.  Metropol- 
itan Life  Ins.  Co.,  43  N.  E.  201,  202,  165 
Mass.  462  (quoting  and  adopting  definition 
in  Georgia  Railroad  &  Banking  Co.  v.  Smith, 

9  Sup.  Ct.  47,  128  U.  S.  174,  32  L.  Ed.  377 ; 
citing  and  adopting  United  States  v.  Babbit, 
1  Black  [66  U.  S.]  56,  17  L.  Ed.  94;  Appeal 
of  Mechanics'  &  Farmers'  Bank,  31  Conn. 
63;  Mayor,  etc.,  of  City  of  Cumberland  v. 
Magruder,  34  Md.  381;  Traders'  Nat  Bank 
V.  Lawrence  Mfg.  Co.,  3  S.  E.  363,  96  N.  C. 
298 ;  Wartensleben  v.  Haithcock,  1  South.  38, 
80  Ala.  565;  Friedman  v.  Sullivan,  2  S.  W. 
785,  48  Ark.  213). 

Act  March  3,  1885,  c.  319,  23  Stat  340, 
relating  to  the  Umatilla  Indian  reservation 
in  Oregon,  after  providing  for  setting  apart 
lands  for  allotments  to  the  Indians,  required 
the  remainder  of  the  lands  to  be  surveyed, 
appraised,  and  sold  at  public  auction,  and 
"provided"  that  each  purchaser  should  be  en- 
titled to  purchase  at  such  sale  "160  acres  of 
untimbered  lands  and  an  additional  tract  of 
40  acres  of  timbered  lands  and  no  more,"  and 
that  before  patent  issued  for  the  untimbered 
lands  he  should  be  required  to  make  proof 
that  he  had  resided  on  the  land  purchased 
at  least  one  year  and  had  reduced  at  least 
25  acres  to  cultivation.  A  portion  of  the 
lands  not  having  been  sold  at  the  public  sale. 
Act  July  1,  1902,  c.  i380,  32  Stat.  730,  was 
passed  authorizing  their  sale  at  private  sale 
"In  conformity  with  the  provisions  of"  the 
prior  act,  "provided"  that  any  bona  fide  set- 
tler on  any  of  said  lands  should  have  the 
preference  right  to  buy  the  same  for  90  days. 
Held,  that  the  latter  act  was  supplementary 
to  the  first,  and  both  must  be  construed  to- 
gether as  a  single  act,  and  a  purchaser  of 
160  acres  of  untimbered  land  under  the  first 
was  disqualified  by  the  limitation  'therein 
from  buying  under  the  second,  although  he 
was  a  settler  on  the  tract  he  sought  to  buy; 
the  clause  following  the  word  "provided"  in 
said  act  not  being  a  technical  "proviso,"  nor 
intended  to  except  settlers  from  any  of  the 
limitations  imposed  on  all  purchasers.  Jonee 
V.  Hoover,  144  Fed.  217,  228  (citing  Minis  v. 
United  States,  15  Pet  [40  U.  8.]  428,  445, 

10  L.  Ed.  791). 

As  on  condition 

The  word  "provided"  in  its  ordinary  use 
signifies  a  condition.  Shipley  v.  Jacob  Tome 
InsUtute,  58  Atl.  200,  203,  99  Md.  520. 

"Provided"  means  upon  condition,  or 
with  the  understanding.  Nusly  v.  Curtis,  85 
Pac.  840,  848,  36  Colo.  464,  7  L.  R.  A.  (N.  S.) 
592,  118  Am.  St.  Rep.  113,  10  Ann.  Cas.  1134. 

The  word  "provided"  means  on  condi- 
tion, and  is  appropriate  for  creating  a  condi- 
tion precedent  Brewer  v.  Rust,  96  Pac. 
233,  235,  20  Okl.  776  (citing  I>e  Vitt  v.  Kauf- 
man Co.,  66  S.  W.  224,  27  Tex.  dv.  App. 
332 ;   Robertson  v.  Caw  [N.  Y.]  3  Barb.  410). 

The  word  "provided,"  as  used  in  a  stat- 
ute, may  mean  "upon  condition."    Evans  v. 
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Piedmont  Nat  Bldg.  &  Loan  Ass*n,  44  S.  E. 
2,  5,  117  Ga.  940  (citing  Piedmont  Nat.  Bldg. 
&  Loan  Ass'n  v.  Bryan,  41  S.  E.  661,  115  Ga. 
417). 

The  word  "provided'*  Is  used  in  our  leg- 
islation for  many  other  purposes  beside  ex- 
pressing a  condition.  United  States  v.  At- 
lantic Coast  line  R.  Co.,  153  Fed.  918,  920 
(citing  Schlemmer  v.  Buffalo  R.  &  P.  R.  Co., 
27  Sup.  Ct.  407,  205  U.  S.  1,  51  L.  Ed.  681). 

Laws  1901,  p.  961,  c.  354,  repealing  the 
liability  of  directors  for  corporate  debts  be- 
cause of  a  failure  to  file  an  annual  report, 
but  saving  the  right  of  a  creditor  against  a 
director,  providing  an  action  be  commenced 
within  six  months  after  the  taking  effect  of 
the  act,  is  not  a  statute  of  limitations,  but 
rather  declares  a  condition  precedent  to  the 
right  to  bring  an  action,  which  may  be  waiv- 
ed, and  this  though  the  word  "provided"  is 
used.  Watertown  Nat  Bank  of  Watertown 
V.  Bagley,  116  N.  Y.  Supp.  772,  775,  62  Misc. 
Rep.  380. 

Where  a  devise  Is  of  all  the  rest,  residue, 
and  remainder  of  testatrix's  property  to  a 
certain  person  and  his  heirs  forever,  pro- 
vided he  should  take  care  of  the  testatrix 
and  look  after  her  while  she  lived,  the  word 
"provided"  imports  a  conditional  rather 
than  an  absolute  estate,  and  the  nature  of 
the  devise  and  the  circumstances  under  which 
it  was  made  manifest  an  Intention  on  the 
part  of  the  testatrix  to  make  a  conditional 
rather  than  an  absolute  gift ;  her  object  be- 
ing to  make  provision  for  her  own  care  and 
comfort  during  the  remainder  of  her  life. 
Brennan  v.  Brennan,  71  N.  E.  80,  81,  185 
Mass.  560,  102  Am.  St  Rep.  363. 

The  word  "provided"  is  used  in  legisla- 
tion fo^  many  other  purposes  beside  that  of 
expressing  a  condition.  As  used  in  the  pro- 
viso in  the  act  relating  to  automatic  couplers, 
Act  March  2,  1893  (27  SUt  531)  §  6,  that 
nothing  in  it  shall  apply  to  trains  composed 
of  four-wheeled  cars,  the  only  condition  ex- 
pressed in  the  clause  is  that  four-wheeled 
cars  shall  be  excepted  from  the  requirements 
of  the  act  In  substance  it  merely  creates  an 
exception,  and  the  burden  of  proof  is  upon  a 
carrier  to  bring  itself  within  the  exception. 
Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co.,  27 
Sup.  CJt  407,  408,  205  U.  S.  1,  51  L.  Ed.  681. 

A  testator  left  to  three  persons  named 
"the  sum  of  |2,000  each,  in  cash  or  good 
security,  to  be  paid  at  such  time  as  does  not 
inconvenience  the  business  I  have  left  nor 
my  estate  to  pay  the  same.  ^Provided'  these 
three  named  parties,  as  above,  shall  continue 
to  manage  and  have  charge  of  the  business  I 
am  now  engaged  in.  They  to  decide  whether 
it  is  best  to  continue  said  business,  and  if 
not  so  continued,  how  to  close  it  out  or  sell 
it  to  the  best  advantage  of  my  estate."  The 
term  "provided"  is  usually  adopted  to  char- 
acterise a  condition,  but  not  necessarily, 
and  "we  are  of  the  opinion  that  the  express- 


ed wishes  of  the  testator  show  an  intent  to 
give  the  sum  of  $2,0(X)  each  to  his  trusted 
employes"  without  the  contingency  that  the 
business  was  to  be  managed  by  the  persons 
named.  In  re  Davis'  Estate,  104  N.  W.  299. 
300,  95  Minn.  340. 

A  testator  in  1888  devised  all  his  real 
property  to  his  wife  for  life  with  remainder 
over  to  his  two  sons,  each  charged  with'  the 
annual  payment  to  a  daughter,  after  the 
death  of  the  wife,  of  interest  on  $1,000  dur- 
ing her  natural  life,  and  upon  the  daugh- 
ter's death  to  pay  the  interest  to  a  grandson 
until  he  reached  the  age  of  24  and  upon  his 
arriving  at  the  age  of  24,  "provided"  he  ar- 
rived at  that  age  after  the  death  of  the 
daughter,  or  if  the  grandson  was  24  years  of 
age  at  the  death  of  the  daughter,  then  each 
of  the  sons  should  pay  the  sum  of  $1,000  to 
him  or  for  his  benefit  The  daughter  died  in 
March,  1891,  the  grandson  in  June,  1891,  at 
the  age  of  21  years,  and  the  life  tenant  in 
1892.  Held  that  the  word  "provided"  is  a 
conditional  term,  and  that  the  language  used 
by  testator  disclosed  his  intention  to  make 
the  vesting  of  the  grandson*8  interest  con- 
tingent upon  his  reaching  the  age  of  24  years, 
and  that  as  he  died  before  reaching  that 
age,  the  Interest  never  vested  in  him.  High 
V.  Pollock,  80  AU.  43,  45,  114  Md.  580. 

Rev.  St  1874,  c.  30,  f  13,  makes  every  es- 
tate in  land  devised  a  fee  simple,  though  oth- 
er words  heretofore  necessary  to  pass  suofa 
estate  be  not  added,  if  a  less  estate  be  not 
expressly  limited,  or  do  not  appear  to  have 
been  devised  by  operation  of  law.  The  will 
devised  and  bequeathed  to  testator's  wife  aS 
the  realty  and  personalty  that  he  might  d» 
seised  of,  "provided  she  remains  my  vridow. 
but  should  she  marry,  then  all  the  propertj- 
shall  go  to  my  children  that  are  alive,"  ex- 
cept a  life  estate  in  one-third  of  the  land. 
Held,  that  the  widow  took  a  conditional  or 
base  fee,  subject  to  be  terminated  by  her 
subsisquent  marriage,  so  that  her  grantee 
took  such  fee  subject  to  divestiture  by  her 
marriage,  and  a  child  of  testator  had  only 
an  expectancy  in  the  land  until  the  happen- 
ing of  such  event;  the  word  "provided,"  as 
used  in  the  will,  not  meaning  the  same  u 
"while,"  which  is  merely  an  adverb  express- 
ing duration,  but  being  an  apt  word  to  ex- 
press a  conditional  estate,  unless  a  different 
intention  appears  from  the  whole  instmment 
Cummlngs  v.  Lohr,  92  N.  E.  970,  972,  246  Dl. 
577. 

As  eovenaat  or  limitatloA 

"Provided  always"  are  typical  words  of 
condition,  which  may,  either  alone  or  with 
other  words,  be  used  to  introduce  reciprocal 
covenants  in  agreements.  MacKenzle  v. 
Trustees  of  Presbytery  of  Jersey  City,  61  AtL 
1027,  1030,  67  N.  J.  Eq.  652,  3  L.  B.  A.  (X. 
S.)  227  (quoting  2  Bl.  Comm.  •229). 

"The  word  'provided,*  as  used  in  statutes 
generally  though  not  always,  im^ies  a  Um- 
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itatlon  or  restriction  on  what  has  preceded  in 
the  context.  Provisos  and  exceptions  are 
similar,  intended  to  restrain  the  enacting 
elanse,  to  except  something  which  would  oth- 
erwise be  in  it,  or  In  some  manner  to  modify 
it.*'  But  this  is  not  always  necessarily  so. 
The  word  may,  if  such  be  the  sense  gathered 
from  the  whole  act  or  instrument,  simply  ex- 
plain what  had  previously  been  stated  in 
general  terms  or  direct  the  manner  of  doing 
what  was  allowed  by  the  context  to  be  done 
generally.  Terrell  v.  City  of  Paducah,  92 
S.  W.  310,  312,  122  Ky.  331,  5  I..  R-  A.  (N. 
S.)  289  (quoting  and  adopting  definition  in 
Suth,  St.  Const  I  222). 

PROVIDED  BY  LAW 

The  words  "provided  by  law,**  in  Pub. 
Acts  1903,  No.  136,  providing  that  the  term 
of  imprisonment  of  any  person  convicted  and 
sentenced  shall  not  exceed  the  maximum 
term  provided  by  law  for  the  crime  for 
which  the  person  was  convicted  and  sentenc- 
ed, mean  provided  by  statute  law  and  do 
not  mean  the  term  fixed  in  the  sentence.  In 
re  Campbell,  101  N.  W.  826-828,  138  Mich. 
507. 

The  fees  of  the  attorney  of  record  for 
the  Eastern  Cherokees  were  "provided  for 
by  law,"  within  the  meaning  of  a  contract 
between  him  and  his  associate  counsel,  by 
which  he  was  to  pay  his  associates  a  specified 
sum  for  their  services  out  of  his  stipulated 
fees,  upon  collection  thereof,  provided  that, 
**ln  the  contingency  of  the  fees  not  being 
provided  for  by  legislation  •  •  ♦  but  up- 
on proof  of  services,*'  each  party  should  look 
out  for  himself,  where  his  fees  were  allowed 
in  full  by  the  court  of  claims,,  under  the  iCu- 
thority  of  the  subsequent  act  (Act  March  3, 
1903,  c.  994,  32  Stat.  996),  since  such  statute, 
though  not  directly  fixing  the  fees,  dispensed 
W'lth  the  necessity  of  making  proof,  under 
Rev.  St.  U.  S.  S§  2103,  2106,  before  the  Com- 
missioner of  Indian  Affairs  and  the  Secretary 
of  the  Interior,  which  must  have  been  the 
"proof  of  services"  contemplated  by  the  par- 
ties. Owen  V.  Dudley,  30  Sup.  Ct.  602,  603, 
217  U.  S.  488,  54  L.  Ed.  851. 

PBOVIDED  WBI.I.B  ARE  COMPLETED 
DITRIHO  SAID  TERM 

A  lease  of  land  was  for  the  term  of  three 
years  and  as  much  longer  as  oil  and  gas  were 
found  on  the  land,  provided  wells  were  com- 
pleted during  the  term  of  the  lease,  which  al- 
so stipulated  that,  if  gas  was  found  in  suffi- 
cient quantities  to  market  the  same,  the 
consideration  should  be  $100  a  year  for  each 
well  as  long  as  gas  from  such  well  was  mar- 
keted, and  that  the  lessee  should  sink  a  test 
well  on  the  land  within  one  year.  Held,  that 
the  expression  "provided  wells  are  completed 
during  said  term''  meant  that  other  wells 
were  to  be  completed  during  the  term  beside 
the  test  well,  and  that  the  mere  sinking  of  a 
test  well  during  the  term,  without  market- 
ing the  gas  found  in  it,  did  not  entitle  the 


lessee  to  an  extension  of  the  term  beyond 
the  three  years,  and  an  agreement  by  the 
lessee  to  furnish  the  lessor  with  gaa  from  the 
test  well  in  consideration  of  a  release  from 
the  payment  of  any  royalty  while  he  was 
using  the  gas  did  not  excuse  it  from  its  obli- 
gation to  put  down  other  wells.  Hazel 
Green  OU  &  Gas  Co.  v.  eollier,  110  S.  W 
343,  344,  130  Ky.  132. 

PROVISION 

See  Present  Provision. 
Other  provisions,  see  Other. 

Terms,  oondliions,  or  stipnlatloms 

The  word  "provision,"  as  used  in  a  pol- 
icy insuring  one  subject  to  the  "provisions, 
conditions,  definitions  and  limits  herein,"  in- 
dicates nothing  technical,  but  is  a  general 
term  which  may  include  either  a  promise  or 
undertaking  of  some  kind  or  a  condition. 
Blackman  v.  United  States  Casualty  Co.,  108 
S.  W.  784,  786,  117  Tenn.  578. 

PBOVISIONAIi  REMEDY 

A  "provisional  remedy"  is  a  collateral 
proceeding  permitted  only  in  connection  with 
a  regular  action  and  as  one  of  its  indd^its. 
Where  plaintiff  applied  for  an  inspection  of 
books  and  papers  alleged  to  be  necessary  to 
enable  him  to  frame  a  complaint,  as  author- 
ized by  Bev.  St.  18d8,  f  4188,  such  proceeding 
was  a  provisional  remedy,  so  that  an  order' 
staying  the  proceedings  on  defendant's  am- 
plication to  examine  plaintiff  as  an  adverse 
witness  in  defense  thereof,  as  authorized  by 
section  4096,  was  appealable  under  section 
3069,  authorizing  an  appeal  from  an  order 
refusing  a  provisional  remedy.  Elllnger  v. 
Equitable  Life  Assur.  Soc.  of  the  United 
States,  104  N.  W.  811,  813,  125  Wis.  643 
(quoting  6  Words  and  Phrases,  p.  5752). 

Respondent  having  moved  to  dismiss  the 
appeal  for  failure  to  file  the  transcript  in 
time,  appellants  suggested  a  diminution  of 
the  record,  and  obtained  an  order  requiring 
the  clerk  of  the  circuit  court  to  certify  up  a 
nunc  pro  tunc  order  extending  the  time  for 
filing.  Respondent  then  applied,  under  L.  O. 
L.  $  832,  to  have  the  persons,  on  whose  affi- 
davits the  order  on  the  circuit  clerk  was  ob- 
tained, appear  before  the  clerk  of  the  Su- 
preme Court  for  examination,  in  aid  of  an 
application  to  vacate  the  extension  of  time. 
Held,  that  such  order  on  the  circuit  court 
clerk  was  not  a  "provisional  remedy,"  within 
L.  O.  L.  §  832,  to  which  cases  the  proceeding 
expressly  Is  limited.  Grover  v.  Hawthorne 
Estate,  114  Pac.  472,  62  Or.  77. 

PBOVISIONAI.I<T  EXECUTED 

The  words  "provisionally  executed,"  as 
employed  in  Code  Prac.  art.  680,  to  the  effect 
that  some  Judgments  are  "executed  provision- 
ally," although  an  appeal  has  been  taken 
from  the  same  within  the  delay  prescribed, 
are  to  be  taken  as  meaning  that  the  Judg- 
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ments  should  be  executed  temporarily,  previ- 
ously to,  and  notwithstanding  an  appeal. 
State  ex  leL  Gelpi  y.  King,  87  South.  871, 
873,  118  Oa.  905. 

PROVISIONS 

Com,  oats,  and  liraa 

The  word  '^provisions,**  in  Gen.  St  1901, 
f  5864,  requiring  a  railroad  contractor  to 
give  bond  to  pay  all  laborers,  mechanics,  and 
materialmen,  and  persons  who  supply  such 
contractor  with  provisions  or  goods  of  any 
kind,  includes  corn,  oats,  and  bran.  Kansas 
City,  Ft  S.  &  M.  R.  Ck>.  v.  Graham,  74  Paa 
232,  233,  67  Kan.  791. 


Act  May  4,  1889  (P.  L.  87),  entitled  "An 
act  relating  to  sale  of  provisions  by  descrip- 
tion," is  not  defective  in  title,  because  the 
title  does  not  specify  the  several  articles  of 
merchandise  commonly  understood  as  being 
comprehended  within  the  term  "provisions," 
to  which  the  act  relates.  The  act  applies  to 
a  sale  of  eggs,  inasmuch  as  eggs  are  ''provi- 
sions" as  that  term  is  commonly  understood 
when  spoken  of  as  the  subject  of  sale.  Weiss 
V.  Swift  ft  Ck>.,  86  Pa.  Super.  Ct  876,  881. 

Foody  f  arot  or  provender 

The  word  ''provisions"  in  a  will  directing 
that  testator's  homestead,  "with  its  appurte- 
nances and  furniture  and  necessary  provi- 
sions, be  held  for  the  use  of  my  wife  and 
other  members  of  my  family"  so  long  as  they 
shall  be  living,  is  not  used  in  the  meaning  of 
an  act  of  providing,  but  in  its  plain  meaning 
of  food,  fare,  or  provender.  Searle  v.  Fleles, 
83  N.  E.  991,  992,  197  Mass.  348. 

Tea  and  coffee 

The  term  "provisions,"  as  used  in  Rev. 
Laws,  c.  65,  |  15,  permitting  the  sale  of 
provisions  without  a  license,  does  not  Include 
tea  and  cofTee.  The  term  has  been  held  to 
mean  food,  victuals,  fare,  and  provender,  but 
tea  and  cofTee  are  not  used  as  food  in  the 
form  in  which  they  are  sold  by  shopkeepers, 
but  are  used  to  make  decoctions  to  be  taken 
as  a  beverage  for  their  agreeable  taste  or 
stimulating  effect,  and  in  this  respect  they 
are  not  very  different  from  wine  and  beer  as 
they  are  used  in  countries  at  meals.  Com- 
monwealth T.  Caldwell,  76  N.  B.  955,  190 
Mass.  355,  112  Am.  St  Rep.  334,  5  Ann.  Cas. 
879. 

Where  a  clause  of  will  provided  that  a 
certain  sum  should  be  paid  to  a  legatee  on 
his  majority  and  in  the  meantime  should'  be 
subject  to  the  "provisions  hereinafter  con- 
tained,** the  clause  necessarily  meant  all  the 
provisions  of  the  will  capable  of  affecting 
the  gift  Eckert  ▼.  Pennsylvania  Trust  Co., 
61  AtL  935,  936,  212  Pa.  372  (citing  Bakes  ▼. 
Reese,  24  AtL  634,  150  Pa.  44,  45). 


PROVISIONS  OF  ULW 

The  object  of  Laws  1907,  a  429,  creating 
a  Public  Service  Commission  to  regulate  and 
control  railroads  as  to  the  adequacy,  security, 
and  accommodation  afforded  by  their  servioe, 
and  as  to  their  compliance  with  all  provi- 
sions of  law,  orders  of  the  commission,  and 
charter  requirements,  etc.  Is  to  regulate  the 
management  and  the  operations  of  carriers 
in  the  interest  of  the  public,  and  for  the  per- 
sons using  the  facilities  for  the  transporta- 
tion of  themselves  or  of  their  property,  and 
to  regulate  carriers  in  their  construction, 
equipment  terminal  facllitieB,  and  opera- 
tions, and  the  power  of  the  commission 
should  not  be  extended  by  ImpUcatioo  be- 
yond what  may  be  necessary,  and  the  com- 
mission should  not  reach  out  for  dominion 
over  matters  not  clearly  within  the  statute; 
the  words  "provisions  of  law,"  referring  only 
to  the  provisions  of  the  act  People  ex  reL 
New  York,  N.  H.  &  H.  R.  Co.  v.  WUlcox,  94 
N.  B.  212,  214,  200  N.  X.  423. 

PROVISO 

See,  also.  Provided. 

"The  general  purpose  of  a  'proviso'  Is  to 
except  the  clause  covered  by  it  from  provi- 
sions of  the  statute,  or  to  qualify  a  portion  of 
the  statute.  But  it  is  often  used  as  a  con- 
Junction  to  an  independent  paragraph.'* 
State  V,  Harden,  58  S.  B.  715-725,  62  W. 
Va.  313  (quoting  and  adopting  Chesapeake  * 
O.  R.  Co.  V.  Pack,  6  W.  Va  897,  403). 

The  province  of  a  "proviso"  la  to  reatrain 
the  enacting  clause  of  a  statute,  and  to  ex- 
cept something  whidi  would  otherwise  have 
been  within  It  or  to  modify  the  enacting? 
clause.  Mackmull  v.  BrandleIn,  137  N.  T. 
Supp.  607,  611, 152  App.  Div.  733. 

"Provisos**  and  "exception"  in  statutes 
are  similar,  being  Intended  to  restrain  the 
enacting  clause  to  except  something  which 
would  otherwise  be  within  it  something  In- 
grafted upon  a  preceding  enactment  intended 
to  take  special  cases  out  of  a  general  dass, 
and  the  general  intent  and  purpose  of  an  en- 
acting clause  will  be  controlled  by  the  parti^ 
ular  intent  subsequently  expressed.  State  v. 
Barrett,  87  N.  E.  7,  9,  172  Ind.  169. 

In  the  oonstruction  of  statutes,  a  "provl- 
so"  often  constitutes  an  exception  to  the  en- 
acting words  of  the  section.  Provisos  and 
exceptions  are  similar  and  are  Intended  to 
restrain  the  enacting  clause,  to  except  some- 
thing which  would  otherwise  be  within  it  or 
in  some  manner  modified.  "The  oflloe  of  a 
proviso  is  not  to  enlarge  or  extend  the  act  of 
the  section  of  whidi  it  Is  a  part  hut  rather  to 
put  a  limitation  and  a  restraint  upon  the 
language  which  the  lawmaker  has  employed.'* 
Laidlaw  v.  Portland  V.  &  Y.  R.  Co.,  84  Pac 
855,  857,  42  Wash.  292  (quoting  In  xe  Webb 
[N.  Y.]    24  How.  Prac.  247). 
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"Provisos'*  and  "exceirtioilB"  ace  similar, 
being  intended  to  restrain  the  enacting 
i^anse,  to  except  something  which  would 
otherwise  be  in  it,  or  in  some  manner  to  mod- 
ify it ;  bnt  this  Is  not  always  necessarily  so. 
The  words  may,  if  such  be  the  sense  gathered 
from  the  act  or  instrument,  simply  explain 
what  had  previously  been  stated  in  general, 
terms,  or  direct  the  manner  of  doing  what 
was  allowed  by  the  context  to  be  done  gen- 
erally. Under  Ky.  St.  1003,  {  3457,  authoriz- 
ing a  common  council  of  third  class  cities  to 
cause  streets  to  be  graded,  paved,  etc.,  and 
providing  for  the  payment  of  the  cost  out  of 
the  city  treasury,  providing  the  ordinances 
and  contracts  for  such  work  shall  specify 
how  the  work  shall  be  paid  for,  the  proviso 
or  exception  is  directory  and  not  mandatory, 
and  hence  it  is  not  necessary,  to  render  the 
dty  liable,  that  the  ordinances  shall  specify 
how  payment  shall  be  made.  Terrell  v.  City 
of  Paducah,  92  S.  W.  310,  312,  122  Ky.  331, 

5  Ia  R.  A.  (N.  S.)  289  (quoting  Suth.  St  Const. 
f  222). 

"Matter  set  off  from  the  parts  of  a  sec- 
tion (of  a  statute)  by  the  term  provided'  does 
not  always  constitute  what  in  legal  phraseol- 
ogy is  termed  and  understood  as  a  'proviso.' 
This  is  well  illustrated  in  Georgia  Railroad 

6  Banking  Co.  v.  Smith,  128  U.  S.,  where  at 
page  181,  9  Sup.  Ct.  49,  32  L.  Ed.  377,  Mr. 
Justice  Field  in  referring  to  the  term  'provid- 
ed' says  that  it  may  have  no  greater  significa- 
tion than  may  be  attached  to  the  conjunc- 
tion *but'  or  *and'  and  may  serve  only  to  'sup- 
port or  distinguish  the  different  paragraphs 
or  sentences.'  In  the  case  of  Wartensleben 
T.  Haithcock,  1  South.  38,  40,  80  Ala.  S$68, 
Mr.  Justice  Glopton,  speaking  for  the  court, 
uses  the  following  language:  'Generally  the 
appropriate  office  of  a  proviso  is  to  restrain 
or  modify  the  enacting  clause,  or  preceding 
matter,  and  should  be  confined  to  what  pre- 
cedes unless  the  intention  that  it  shall  apply 
to  some  other  matter  is  apparent.  When 
from  the  context,  and  a  comparison  of  all  the 
provisions  relating  to  the  same  subject-mat- 
ter, it  is  manifest  that  the  object  and  Intent 
were  to  give  the  proviso  a  scope  extending  be- 
yond the  section,  and  effect  beyond  the  phrase 
immediately  preceding,  it  will  be  construed 
as  restraining  or  qualifying  preceding  sec- 
tions relating  to  the  subject-matter  of  the 
I>roviso,  or  as  tantamount  to  an  enactment 
in  a  separate  section,  without  regard  to  its 
position  and  connection."  For  rules  of  con- 
struction of  provisos,  see  6  Words  and 
Phrases,  p.  5755  et  seq.,  under  the  title  "Pro- 
viso." Marioneaux  v.  Cutler,  91  Pac.  355,  356, 
32  Utah,  475. 

Act  March  3,  1885,  c.  319,  23  Stat.  340, 
relating  to  the  Umatilla  Indian  reservation  in 
Oregon,  after  providing  for  setting  apart 
lands  for  allotments  to  the  Indians,  requir- 
ed the  remainder  of  the  lands  to  be  survey- 
ed, appraised,  and  sold  at  public  auction,  and 
"provided!'  that  each  purchaser  should  be  en- 


titled to  purchase  at  such  sale  "160  acres'  of 
untimbered  lands  and  an  additional  tract  of 
40  acres  of  timbered  lands  and  no  more,"  and 
that  before  patent  issued  for  the  untimbered 
lands  he  should  be  required  to  make  proof 
that  he  had  resided  on  the  land  purchased 
at  least  one  year  and  had  reduced  at  least 
25  acres  to  cultivation.  A  portion  of  the 
lands  not  having  been  sold  at  the  public  sale. 
Act  July  1,  1902,  c.  1380,  32  Stat.  730,  was 
passed  authorizing  their  sale  at  private  sale 
'*ln  conformity  with  the  provisions  of  the 
prior  act,  "provided"  that  any  bona  fide  set- 
tler on  any  of  said  lands  should  have  the  pref- 
erence right  to  buy  the  same  for  90  days. 
Held,  that  the  latter  act  was  supplementary 
to  the  first,  and  both  must  be  construed  to- 
gether as  a  single  act,  and  a  purchaser  of 
160  acres  of  untimbered  land  under  the  first 
was  disqualified  by  the  limitation  therein 
from  buying  under  the  second,  although  he 
was  a  settler  on  the  tract  he  sought  to  buy ; 
the  clause  following  the  word  "provided"  in 
said  act  not  being  a  technical  "proviso,'*  nor 
Intended  to  except  settlers  from  any  of  the 
limitations  imposed  on  an  purchasers.  Jones 
V.  Hoover,  144  Fed.  217,  228  (citing  Minis  v. 
United  States,  15  Pet  [40  U.  S.]  423,  445,  10 
L.  Ed.  791). 


As  applyins  to  body  of  enaotaieait    - 

It  is  the  office  of  a  "proviso"  to  limit  and 
restrain  the  preceding  enactment,  and  it  can- 
not be  held  to  enlarge  the  scope  of  the  pre- 
ceding enactment.  Stlers  v.  Mnndy  (Ind.)  89 
N.  E.  959,  960. 

The  ofllce  of  a  "proviso"  is  to  restrict  or 
explain  the  general  terms  of  the  act  of  which 
it  forms  ft  part,  and  not  to  add  to  the  body  of 
the  substantive  law  nor  to  take  anything 
therefrom.  Brown  v.  Patterson,  124  S.  W.  1, 
6,  224  Mo.  639  (quoting  6  Words  and  Phrases, 
p.  5755). 

A  "proviso"  is  something  ingrafted  upon 
a  preceding  enactment,  and  is  legitimately  us- 
ed to  take  special  cases  out  of  the  general  en- 
actments, and  is  generally  intended  to  re^ 
strain  the  enacting  clause  and  except  some- 
thing which  would  otherwise  have  been  with- 
in it  Uchtensteiger  v.  State,  131  N.  W. 
623,  624,  89  Neb.  356. 

"A  'proviso'  in  a  grant  or  enactment  Is 
something  taken  back  from  the  power  just 
declared.  The  grant  or  enactment  is  to  read, 
not  as  if  the  larger  power  was  ever  given, 
but  as  If  no  more  was  ever  given  than  is  .con- 
tained within  the  terms  or  bonds  of  the 
proviso."  Regan  v.  Iron  County  Court,  12S 
S,  W.  1140,  1142,  226  Mo.  79  (citing  Browii 
V.  Patterson,  124  S.  W.  1,  224  Mo.  639). 

The  word  "proviso"  attached  to  a  statute 
is  not  a  part  of,  but  a  restraint  upon,  an  ex- 
ception to,  or  a  modification  of  some  word  or 
phrase  of  an  act.  In  other  words,. a  **provlso" 
to  a  general  statute  Involving  no  uncertainty 
and  doubt  cannot  be  held,  nor  can  word»  be 
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selected  therefrom  in  the  body  of  the  act. 
Tsutakawa  ▼.  Kumamoto,  101  Pac  869-871, 
53  Wash.  231  (citing  Suth.  St.  Const.  222; 
Blade,  Interp  Laws,  270 ;  In  re  Webb  [N.  Y.] 
24  How.  Prac.  247). 

Ezoeption  distinsnisl^ed 

An  "exception"  exempts  something  absp- 
lately  from  the  operation  of  a  statute  by  ex- 
press words  in  the  enacting  clause,  while  a 
"proviso"  defeats  its  operation  conditionally. 
Pabst  Brewing  Co.  v.  City  of  Milwaukee,  133 
N.  W.  1112,  1114,  148  Wis.  582. 

"  'Exception*  is  defined  in  Anderson's 
Diet  as  'something  withheld,  not  granted  or 
parted  with,  the  exclusion  of  the  thing,  or  the 
thing  or  matter  itself  as  excluded.*  By  the 
Century  Dictionary  as  *the  act  of  excepting 
or  leaving  out  of  account;  exclusion  of  the 
act  or  excluding  from  number  designated  or 
from  a  statement  or  description.*  An  ex- 
ception is  a  proviso  that  excludes  something 
from  a  statement  or  description.**  Cassldy  v. 
Royal  Exch.  Assur.  of  London,  59  Atl.  549, 
551,  99  Me.  399. 

There  is  some  distinction  between  a 
"proviso**  and  an  "exception.**  A  "proviso** 
is  properly  the  statement  of  something  ex- 
trinsic of  the  subject-matter  of  the  covenant, 
which  shall  go  in  discharge  of  that  covenant 
by  way  of  defeasance ;  an  "exception**  is  the 
taking  out  of  a  covenant  some  part  of  the 
subject-matter  of  it  A  clause  in  a  lease  to 
furnish  a  lessee  a  certain  water  power,  sub- 
ject to  the  interruptions  provided  for  in  a 
certain  lease  by  the  Milwaukee  &  Rock  River 
Canal  Company  to  J.  T.  Perkins,  but  which 
were  not  set  forth  in  the  lease  or  in  the  dec- 
laration, was  a  "proviso,*'  so  that  it  was  not 
necessary  for  the  lessor  to  set  out  either  the 
clause  or  the  lonse  to  which  it  referred.  La 
Point  V.  Cady  (Wis.)  2  Chand.  202,  210  (quot- 
ing and  adopting  1  Saund.  Pi.  &  Ev.  393,  and 
cases  in  the  Supreme  Court). 

As  a  limitaiioni 

The  office  of  a  "proviso**  is  not  to  enlarge 
or  extend  the  act  or  section  of  the  Constitu- 
tion of  which  it  is  a  part,  but  is  a  limitation 
on  the  language  employed,  and  is  to  be  con- 
strued strictly  and  limited  to  objects  fairly 
within  its  terms.  State  v.  Bryan,  39  South. 
929,  957,  50  Fla.  293  (citing  State  ex  rel.  Mc- 
Quaid  V.  Commissioners  of  Duval  County,  3 
South.  193,  23  Fla.  483,  486 ;  Southern  Bell 
Telephone  &  Telegraph  Co.  v.  D'Alemberte, 
21  South.  570,  39  Fla.  25 ;  Futch  v.  Adams 
Bros.,  36  South.  575,  47  Fla.  257;  County 
Ck>mmissioner8  of  Lake  County  y.  State,  4 
South.  795,  24  Fla.  263). 

PROVOCATION 

See  Adequate  Provocation;    Reasonable 
Provocation;    Sudden  Provocation. 

The  "provocation,**  in  order  to  be  suf- 
ficient in  law  in  cases  of  homicide,  must  be 
sach  as  naturally  or  inddentally  to  produce 


in  the  minds  of  persons  ordinarily  constituted 
the  highest  degree  of  exasperation,  rage,  an* 
gar,  sudden  resentment,  or  terror.  Johnson 
T.  State,  108  N.  W.  65,  60,  129  Wis.  14e,  5 
L.  R.  A.  (N.  8.)  809,  9  Ann.  (3as.  923. 

No  looks  or  gestures,  however  insulting, 
no  words,  however  offensive  or  opprobrious, 
»can  amount  to  a  "provocation"  sufBdent  to 
excuse  or  justify  even  a  slight  assault.  State 
V.  Powell  (Del.)  61  Atl.  966,  972,  5  Pennewlll, 
24 ;  State  v.  Brown  (Del.)  61  Atl.  1077.  1079, 
5  PennjBwill,  339 ;  Ex  parte  Bollin,  109  Pac 
288,  289,  3  Okl.  Cr.  725. 

"Provocation,"  in  order  to  mitigate  a 
homldde,  must  be  such  as  naturally  and  in- 
stantly to  produce  in  the  minds  of  persons 
ordinarily  constituted  the  highest  degree  of 
exasperation,  rage,  anger,  sudden  resentment, 
or  terror,  rendering  the  mind  incapable  of 
cool  reflection,  and  thus  negativing  the  infer- 
ence of  malice.  The  test  of  adequacy  of  the 
provocation  "is  not  merely  whether  ungov- 
ernable passion  was  In  fact  aroused  by  the 
provocation,  but  also  whether  the  provocation 
was  sufficient  so  to  afTect  ordinary  and  rea- 
sonable men,  or  men  of  fair  average  mind 
and  disposition,  that  they  would  be  liable  to 
act  with  violence  endangering  life"  Ryan 
V.  State,  92  N.  W.  271,  275,  115  Wis.  488. 

It  is  not  true  that  any  indignity  which 
tends  to  throw  an  average  man  into  suddoi 
heat  and  passion  Is  "sufficient  legal  provoca- 
tion" for  a  homicide.  State  v.  GilUam,  45 
S.  E.  6,  66  S.  (3.  419. 

"At  common  law  words  of  reproadi,  how 
grievous  soever,  were  not  'provocation'  suffi- 
cient to  free  the  party  killing  from  the  guilt 
of  murder,  nor  were  contemptuous  or  In- 
sulting actions  or  gestures  without  an  as- 
sault upon  the  person,  nor  was  any  trespass- 
ing against  lands  or  goods,  to  have  the  ef- 
fect to  reduce  the  guilt  of  killing  to  a  grade 
of  manslaughter.  The  provocation  must  con- 
sist of  a  personal  violence."  1  East,  P.  C 
233 ;  4  Bl.  Comm.  201.  Threats  by  decedent 
made  a  week  or  10  days  before  the  homidde 
were  insufficient  to  form  a  basis  for  excite- 
ment and  passion  reducing  the  offeiiae  tnm 
murder  to  manslaughter.  State  ▼.  Edwards. 
102  S.  W.  520,  525,  203  Mo.  528. 

An  instruction  that  the  jury  riioold  de- 
termine the  adequacy  of  the  provocation,  in- 
stead of  the  adequacy  of  the  cause  of  ac- 
cused's passion,  claimed  to  reduce  a  homi- 
cide to  manslaughter,  was  not  error;  "prov- 
ocation" meaning  the  cause  of  resentment 
or  the  act  of  provoking  or  causing  anger, 
and  the  provocation  for  the  passion  being 
necessarily  its  causa  Williams  v.  State 
(Tex.)  148  S.  W.  763,  770. 

In  a  prosecution  for  homicide,  an  in- 
struction defining  **provocation"  as  any  such 
provocation  by  improper  conduct  of  deceased 
toward  defendant  as  to  cause  d^endant  to 
be  so  far  under  the  dominion  of  sudden  pas- 
sion in  consequence  thereof  as  to  be  unable 
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to  Judsre  rightly  as  to  the  nature  and  Quality 
and  consequence  of  his  acts,  or  to  materially 
Impede  or  Interfere  with  such  Judgment,  and 
take  away  deliberation  and  prevent  a  cool 
state  of  the  blood,  was  a  sufficient  definition 
of  such  term.  State  v.  Barrlngton,  95  S.  W. 
235,  260,  198  Mo.  23. 

PROVOKE 

PROVOKING  A  DIFFICUIiTT 

Commencing  a  difficulty  is  not  '*proTok- 
Ing  a  difficulty/*  within  the  statute  relating 
to  proYoking  difficulty.  Reese  v.  State,  91 
S.  W.  683,  584,  49  Tex.  Cr.  R.  242. 

Where  it  is  said  that  before  a  homicide 
can  be  treated  as  justifiable  it  must  appear 
that  the  slayer  did  not  "provoke  the  diffi- 
culty," this  must  be  understood  as  meaning, 
not  that  he  must  not  have  done-  anything 
which  might  in  the  ordinary  sense  of  the 
word  be  regarded  as  provocation,  but  that 
the  provocation  must  not  have  been  such  as 
would  in  law  be  sufficient  to  Justify  the  at- 
tack against  which  he  was  defending  him- 
self when  the  homicide  was  committed. 
Smarrs  v.  State,  61  S.  B.  914,  917,  131  Ga.  21 
(quoting  Butler  v.  State,  19  S.  E.  51,  92  Qa. 
601,  606;  citing  Boatwright  v.  State,  15  S. 
E.  21,  89  Ga.  140;  Fussell  v.  State,  19  S. 
E.  891,  94  Ga.  78). 

PBOVOKIKO  A  FIGHT 

"Beginning  a  fight  is  not  'provoking  a 
fight'  within  the  contemplation  of  the  law," 
and  to  abridge  an  accused's  right  of  self- 
defense  because  of  provoking  the  difficulty 
he  must  do  some  overt  act  or  make  some 
statement  Indicating  a  purpose  to  arouse 
anger  and  provoke  resentment  on  the  part  of 
the  injured  party,  which  act  or  conduct  did 
provoke  it,  and  it  is  error  to  Instruct  that 
if  accused  committed  the  assault  as  a  means 
of  defense,  believing  that  he  was  in  danger 
of  losing  bis  life  or  of  serious  bodily  injury, 
then  accused  should  be  acquitted,  unless  he 
sought  decedent  for  the  purpose  of  provoking 
a  difficulty  with  the  intent  to  take  life  or  do 
serious  bodily  Injury,  where  there  was  no 
evidence  that  accused  actually  did  provoke 
the  difficulty  other  than  that  he  began  the 
fight.  Smith  V.  State,  87  &  W.  151,  48  Tex. 
Cr.  R.  203. 

PROXIMATE 

See,  also.  Approximate — Approximately; 
Remote — Remoteness. 

"Proximate"  is  defined  as  lying  or  be- 
ing in  immediate  relation  with  something 
else,  and  as  synonymous  with  direct  or  im- 
mediate. Texas  &  P.  R.  Co.  v.  Coutourie,  135 
Fed.  465,  473,  68  C.  a  A.  177  (citing  And. 
Law  Diet.  155). 

In  an  action  for  wrongful  death,  the 
courts  use  of  the  words  "immediate  and 
proximate  cause''  in  an  instruction  submit- 


ting plaintliTs  theory  of  the  case  was  not 
objectionable,  since  the  words  "Immediate 
and  proximate"  were  synonyms  and  the  an- 
tonym of  "remote";  the  word  "proximate," 
^hen  connected  with  the  word  "Immediate," 
being  readily  understood  by  the  Jury.  Herke 
V.  St.  Louis  &  S.  F.  R.  Co.  125  S.  W.  822,  823, 
141  Mo.  App.  613. 

In  instructions  as  to  the  causal  connec- 
tion between  defendant's  negligence  and 
plaintlfTs  injury,  the  use  of  the  word  "di- 
rect," instead  of  the  word  "proximate,"  is 
not  error;  the  word  "proximate"  being  syn- 
onymous with  ''direct"  and  "immediate." 
Sivertson  v.  City  of  Moorhead,  138  N,  W,  674. 
675,  119  Minn.  467. 

A  requested  charge  In  an  action  for  In- 
Jury  to  a  passenger  respecting  the  "proximate 
or  principal  cause"  was  bad  for  using  the 
word  "principal,"  which  is  not  a  synonym  of 
"proximate."  Woolsey  v.  Brooklyn  Heights 
R.  Co.,  108  N.  Y.  Supp.  16,  18,  123  App.  Div. 
631. 

Damages  recoverable  from  a  wrongdoer 
must  be  the  natural  and  proximate  effects  of 
its  delinquency;  the  term  "natural"  import- 
ing such  as  might  reasonably  have  been  fore- 
seen, and  "proximate"  indicating  that  there 
must  be  no  other  culpable  and  efficient  agency 
intervening  between  the  wrongdoer's  acts  and 
the  loss.  Smith  v.  Public  Service  Corpora- 
tion of  New  Jersey,  75  Atl.  937,  938,  78  N.  J. 
Law,  478,  20  Ann.  Cas.  151. 

"For  the  purpose  of  civil  liability,  those 
conse^iuences,  and  those  only,  are  deemed  im- 
mediate,' 'proximate,'  or  'natural  and  prob- 
able,' which  a  person  of  average  competence 
and  knowledge,  being  in  the  like  case  with 
the  person  whose  conduct  is  complained  of, 
and  having  the  like  opportunities  of  observa- 
tion, might  be  expected  to  foresee  as  likely 
to  follow  upon  such  conduct."  "This  prin- 
ciple is  commonly  expressed  In  the  maxim 
that  'a  man  is  presumed  to  intend  the  natu- 
ral consequences  of  his  acts,'  or,  in  the  terms 
of  a  Judicial  statement,  'a  party  must  be 
considered,  in  point  of  law,  to  Intend  that 
which  is  the  necessary  and  natural  conse- 
quences of  that  which  he  does."  Rodgers  v. 
Missouri  Pac.  R.  Co.,  88  Pac.  885,  75  Kan. 
222,  10  L.  R.  A.  (N.  S.)  658,  121  Am.  St  Rep. 
416,  12  Ann.  Cas.  441  (quoting  with  approval 
from  Pol.   Torts). 

In  many  opinions,  the  term  "proximate" 
is  used  in  the  sense  of  an  originating  cause, 
from  which  the  injurious  effect  is  logically 
traced  through  an  intervening  series  of  acts 
or  events.  This  rule  is,  of  course,  properly 
applicable  where  the  right  of  recovery  is 
based  upon  the  second  clause  of  the  civil 
damage  statute,  which  makes  the  liquor 
dealer  liable  for  injury  sustained  "in  conse- 
quence" of  the  Intoxication  of  any  person. 
But  where  recovery  is  sought  under  the  first 
clause  for  injury  done  "by  an  Intoxicated 
person,"  the  adjudicated  cases  are  practical- 
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ly  unanimous  that  when  plaintiff  has  proved 
the  unlawful  sale  to  a  person  on  whom  she 
is  dependent  for  support,  and  the  intoxica- 
tion of  such  person  thereby  produced  an  in- 
Jury  done  by  him  while  in  that  condition  to 
her  means  of  support,  she  has  made  the  case 
for  which  the  statute  provides.  Bistline  v. 
Ney  Bros.,  Ill  N.  W.  422,  426,  134  Iowa,  172, 
13  L.  B.  A.  (N.  S.)  1158,  13  Ann.  Ca&  196. 

PROXIMATE  CAUSE 

See  As  the  Direct  and  Proximate  Cause. 
See,  also.  Intervening  Cause;    Originat- 
ing Cause;   Remote  Cause. 

In  law  "proximate  cause"  refers  to  the 
person  producing  it,  as  against  "proximate 
cause"  in  logic,  which  refers  to  the  moving 
influence  itselt  Merrill  v.  Los  Angeles  Gas 
ft  Electric  Co.,  Ill  Pac.  534,  536,  158  CaL 
499,  31  L.  R.  A.  (N.  S.)  559,  139  Am.  St.  Bep. 
134. 

"Proximate  cause"  must  be  the  respon- 
sible, active,  operative,  and  continuing  cause 
as  well  as  the  probable  and  natural  source 
of  the  injury.  Pittsburgh,  C,  C.  &  St.  L. 
R,  Co.  V.  Cozatt,  79  N.  B.  534,  538,  39  Ind. 
App.  682  (citing  Lake  Erie  &  W.  R.  Co.  y. 
Charman,  67  N.  E.  923,  161  Ind.  95-103). 

The  proximate  relation  of  cause  and  ef- 
fect, establishing  legal  responsibility,  implies 
that  the  result  produced  had  its  inception  in 
some  responsible  agency.  Cary  v.  Preferred 
Accident  Ins.  Co.  of  New  York,  106  N.  W. 
1056,  1056,  127  Wis.  67,  5  L.  B.  A.  (N.  S.) 
926,  115  Am.  St  Rep.  997,  7  Ann.  Cas.  484. 

The  term  "proximate  cause"  excludes  the 
idea  of  legal  liability  based  on  merely  spec- 
ulative suggestions  as  to  what  might  have 
happened  had  some  circumstance  remotely 
connected  with  the  events  leading  up  to  the 
injury  have  been  otherwise  than  it  was  in 
fact  Anderson  v.  Wapello  Coal  Co.,  131  N. 
W.  684,  151  Iowa,  479. 

"Proximate  cause-'  is  legally  a  part  of 
the  cause,  one  without  which  there  might 
have  been  no  Injury.  Where,  in  spite  of 
plaintiff's  negligence  in  selecting  an  incom- 
petent driver,  defendant  street  car  company 
by  the  exercise  of  care  could  have  prevented 
injury  to  plaintiff  in  the  position  he  occupied 
in  the  care  of  such  driver,  defendant's  fail- 
ure to  do  so  constituted  the  sole  cause  of  the 
injury,  for  which  plaintiff  was  entitled  to 
recover,  notwithstanding  his  prior  negligence 
in  selecting  such  driver  or  the  driver's  neg- 
ligence at  the  time  of  the  accident.  Hanson 
v.-  Manchester  St  By.,  62  Atl.  595,  697,  73 
N.  H.  395. 

The  phrase  "proximate  cause"  is  one  of 
a  large  and  learned  terminology,  and  it  in- 
volves a  refinement  in  mental  processes  and 
reasoning  not  the  essence  of  a  good  instruc- 
tion, provided  the  element  of  causal  connec- 
tion between  the  negligence  and  the  injury 
is  presented  to  the  jury  in  another  way  and 
within  easy  comprehension.    An  instruction 


that  if  defendant's  motorman  saw,  or  by 
keeping  a  vigilant  watch  would  have  seen, 
the  decedent  crossing  the  street,  and  in  a 
position  of  danger,  and  by  stopping  the  car 
within  the  shortest  time  and  space  practica- 
ble, etc.,  with  the  means  and  appliances  at 
hand,  by  the  exercise  of  ordinary  care  con- 
sistent with  the  safety  of  the  car  and  pers<Kis 
thereon,  could  have  avoided  running  ova- 
and  killing  decedent,  and  neglected  to  do  so. 
plaintiffs  are  entitled  to  recover,  etc.,  in  the 
absence  of  contributory  negligence,  la  suffi- 
cient to  submit  to  the  Jury  the  question  of 
causal  connection  between  the  negligence  of 
defendant  and  the  death  of  the  child,  though 
it  did  not  use  the  expression  "proximate 
cause."  Cornovski  v.  St  Louis  Transit  Co.. 
106  S.  W.  51,  55,  207  Mo.  263. 

The  definition  of  "proximate  cause'*  as 
given  in  Webst.  Diet:  "A  cause  which  imme- 
diately precedes  and  causes  the  effect,  as 
distinguished  from  the  remote,  mediate,  or 
predisposing  cause"-^is  perhaps  too  general 
for  legal  application.  The  term  as  applied  to 
a  personal  injury  for  which  recovery  is  sou^t 
is  defined  in  Bouvier's  Law  Dictionary  as: 
"The  cause  nearest  in  causation,  without  any 
efiicient  concurring  cause  to  produce  the 
result,  may  be  considered  the  direct  cause." 
The  term  is  often  defined  as  "that  which 
stands  next  in  causal  relation."  As'  stated 
in  Milwaukee  &  St  P.  R.  Co.  v.  Kellogg,  9i 
U.  S.  469,  24  L.  Ed.  256,  "the  primary  cause 
may  be  the  ^proximate  cause'  of  a  disaster, 
though  it  may  operate  through  successive  in- 
struments, as  an  article  at  the  end  of  a  chain 
may  be  moved  by  a  force  applied  to  the  other 
end ;  that  force  being  the  •proximate  cause' 
of  the  movement."  Or  as  stated  in  Morris- 
ette  V.  Canadian  Pac  R.  Co.,  52  Atl.  520,  522. 
74  Vt  232,  242,  243,  in  discussing  "proximate 
cause":  "Its  proximity  has  no  necessary  con- 
nection with  continuity  of  space  nor  near- 
ness of  time,  but  only  with  that  of  which 
the  result  is  the  natural  and  probable  conse- 
quence, in  the  sense  that  a  prudent  man 
ought  to  have  foreseen  it  Hence,  in  this 
class  of  cases,  the  defendant's  negligence  is 
the  proximate  cause  of  the  natural  and  prob- 
able consequences  of  it,  and  whether  the  re- 
sult complained  of  in  the  concrete  case  is  the 
natural  and  probable  consequence  of  it  is  a 
question  for  the  Jury,  unless  it  is  plain 
enough  to  be  ruled  as  matter  of  law."  Or 
as  stated  in  Corbin  v.  Grand  Trunk  R.  Co.,  63 
AtL  138,  139,  78  Vt  458,  461,  462:  •The 
test  of  actionable  negligence  is  whether  the 
injury  which  followed  the  act  or  omission  in 
question  was  a  natural  and  probable  conse- 
quence in  the  sense  that  a  prudent  man  ought 
to  have  foreseen  it"  Place  v.  Grand  Trunk 
R.  Co.,  67  Atl.  645,  548,  549,  80  Vt  196. 

And.  Law  Diet  defines  "proximate 
cause"  as  "the  nearest,  the  immediate,  the 
direct  cause;  the  efiicient  cause;  the  cause 
that  sets  another  or  other  causes  in  opera- 
tion«"    A  more  comprehensive  definition  is 
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given  in  East  Tennessee^  Y.  &  Q.  Ry.  Go.  y. 
Kelly,  20  S.  W.  312,  91  Tenn.  loa  clt.  704,  17 
L.  R.  A.  601,  30  Am.  St  Rep.  902,  where, 
quoting  from  Deming  &  Go.  t.  Merchants' 
Gotton-Press  &  Storage  Go.,  17  S.  W.  89,  90 
Tenn.  353,  IB  L.  R.  A.  618,  it  is  said:  "The 
'proximate  cause'  of  an  injury  may,  in  gen- 
eral, be  stated  to  be  that  act  or  omission 
which  immediately  causes  or  fails  to  prevent 
the  injury,  an  act  or  omission  occurring  or 
concurring  with  another,  which,  had  it  not 
happened,  the  injury  would  not  have  been 
inflicted,  notwithstanding  the  latter."  In 
Dickson  V.  Omaha  &  St  L.  R.  Go.,  27  S.  W. 
476,  124  Mo.  loc.  dt  149,  25  L.  R.  A.  320, 
46  Am.  St  Rep.  429;  Hudson  v.  Wabash 
Western  Ry.  Go.,  14  S.  W.  15,  101  Mo.  13; 
Olick  V.  Kansas  Gity,  Ft  S.  &  M.  R.  Go.,  67 
Mo.  App.  97;  Sazton  v.*  Missouri  Pac.  R. 
€o.,  72  S.  W.  717,  98  Mo.  App.  494;  Ohl  v. 
Bethlehem  Township,  49  Atl.  288,  199  Pa. 
588;  Mtna.  Ins.  Go.  v.  Boon,  95  U.  S.  loc 
cit.  130,  24  L.  Ed.  395;  Denver  &  R.  O.  R. 
Go.  V.  Sipes,  55  Pac.  1093,  26  Colo.  17 ;  Lim- 
ing V.  Illinois  Cent  R.  Co.,  81  Iowa,  246,  47 
N.  W.  66 ;  Butcher  v.  West  Virginia  &  P.  R. 
Co.,  16  S.  E.  457,  37  W.  Va.  180,  18  L.  R. 
A.  519 ;  and  Western  Railway  of  Alabama  v. 
Mutch,  11  South.  891,  97  Ala.  194,  21  L.  R. 
A.  316,  38  Am.  St  Rep.  179~-it  was  ruled: 
"The  'proximate  cause'  of  an  event  must  be 
understood  to  be  that  which,  in  a  natural 
and  continuous  sequence,  unbroken  by  any 
new  cause,  produces  that  event,  and  without 
which  that  event  would  not  have  occurred." 
In  other  cases  "proximate  cause'^  has  been 
defined  to  be  "that  cause  which  immediately 
precedes  and  directly  produces  an  effect  as 
-distinguished  from  a  remote  or  predisposing 
cause,"  as  in  Troy  v.  Gape  Fear  A;  Y.  V.  R. 
Co.,  6  S.  E.  77,  99  N.  G.  loc.  cit  306,  6  Am. 
St  Rep.  621 ;  Isbell  v.  New  York  &  N.  H.  R. 
Co.,  27  Gonn.  loc.  cit  406,  71  Am.  Dec.  78. 
In  Lindvall  v.  Woods,  44  Fed.  loc.  dt.  857,  it 
is  said:  "The  'proximate  cause'  of  an  Injury 
Is  that  cause  which  Immediately  precedes  and 
directly  produces  the  injury,  without  which 
the  injury  would  not  have  occurred."  In 
Yoders  v.  Amwell  Tp.,  33  Atl.  1017,  172  Pa. 
loc.  dt  454,  51  Am.  St.  Rep.  750,  quoting 
trcm  Hoag  v.  Lake  Shore  &  M.  S.  R.  Co.,  85 
Pa.  293,  27  Am.  Rep.  653,  it  is  said:  "The  in- 
jury must  be  of  the  natural  and  probable  con- 
sequences of  the  negligence;  such  a  conse- 
quence as,  under  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to  have 
been  foreseen  by  the  wrongdoer."  In  Banks 
V.  Wabash  Western  Ry.  Co.,  40  Mo.  App.  458, 
in  determining  what  is  the  "proximate  cause" 
of  an  injury,  the  true  rule  is  declared  to  be 
as  follows:  "The  injury  must  be  the  nat- 
ural and  probable  consequence  of  the  negli- 
gence, such  a  consequence  as,  under  the  sur- 
rounding circumstances  of  the  case,  might 
and  ought  to  have  been  foreseen  by  the 
wrongdoer  as  likely  to  flow  from  his  act" 
This  case  is  approvingly  dted  in  Bradford 


V.  Missouri,  K.  &  T.  Ry.  Go.,  64  Mo.  App. 
475.  In  Rigby  v.  Hewitt,  6  Bxch.  243,  it  is 
said:  "Every  person  who  does  a  wrong  is  at 
least  responsible  for  all  the  mischievous  con- 
sequences that  may  reasonably  be  expected 
to  result  under  ordinary  drcumstances  from 
such  misconduct."  In  Graney  v.  St.  Louis,  I. 
M.  ft  S.  Ry.  Go.,  57  S.  W.  276.  157  Mo.  loc. 
clt  683,  50  L.  R.  A.  153,  Judge  Sherwood 
said:  "No  man  is  required  to  antldpate  an 
accident  that  has  never  occurred  before,  or 
held  negligent  if  he  fails  to  do  so."  See, 
also,  Milwaukee  &  St  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  469,  24  L.  Ed.  256 ;  Illinois  Gent  R. 
Go.  V.  Woolley,  28  South.  26,  77  Miss.  927; 
Hansen  v.  St.  Paul  Gaslight  Go.,  84  N.  W. 
727,  82  Minn.  84 ;  American  Exp.  Go.  v.  Ris- 
ley,  53  N.  E.  558,  179  lU.  295;  Williams  v. 
Southern  Pac.  R.  Go.  (Gal.)  9  Pac.  loc.  dt 
155.  In  Shear.  &  R.  Neg.  (4th  Ed.)  |  26, 
"the  'proximate  cause'  of  an  event,"  it  is 
said,  "must  be  understood  to  be  that  which, 
in  a  natural  and  continuous  sequence,  un- 
broken by  any  new  cause,  produces  that 
event,  and  without  which  that  event  would 
not  have  occurred."  Wliart  Neg.  {  97,  says: 
"The  injury  must  proceed  in  ordinary  natural 
sequence  from  the  neglect"  Foley  v.  McMa- 
hon,  90  S.  W.  113, 114,  114  Mo.  App.  442. 

The  "proximate  cause"  of  an  event  Ju- 
ridically considered  may  be  abstractly  de- 
flned  as  that  which  in  a  natural  sequence, 
unbroken  by  a  new  and  intervening  cause, 
produces  that  event  and  without  which  that 
event  could  not  have  occurred.  It  must  be 
an  effident  act  of  causation,  separated  from 
its  effect  by  no  other  act  of  causation.  Nehr- 
ing  V.  Gonnecticut  Co.,  84  Atl.  301,  305,  86 
Gonn.  109,  45  L.  R.  A.  (N.  S.)  896,  902. 

The  law  is  well  settled  that  an  act  or 
omission  in  order  to  constitute  negligence  for 
which  an  action  will  lie  must  directly,  as  its 
natural  consequence,  produce  injury  to  an- 
other. Gooley,  in  his  work  on  Torts  (2d  Ed., 
pp.  73-76),  says:  "It  is  not  only  requisite 
that  damage  actual  or  inferential  should  be 
suffered,  but  this  damage  must  be  the  legiti- 
mate sequence  of  the  thing  amiss.  The  max- 
im of  the  law  here  applicable  is  that  in  law 
the  immediate,  and  not  the  remote,  cause  of 
any  event  is  regarded,  and  in  the  application 
of  it  the  law  rejects,  as  not  constituting  the 
foundation  for  an  action,  that  damage  which 
does  not  flow  proximately  from  the  act  com- 
plained of.  In  other  words,  the  law  always 
refers  the  injury  to  the  proximate,  but  not 
the  remote,  cause.  The  explanation  of  this 
maxim  may  be  given  thus:  If  an  injury  has 
resulted  in  consequence  of  a  certain  wrongful 
act  or  omission,  but  only  through  or  by  means 
of  some  intervening  cause,  from  which  last 
cause  the  injury  followed  as  a  direct  and 
immediate  consequence,  the  law  will  refer 
the  damage  to  the  last  'proximate  cause,'  and 
refuse  to  trace  it  to  that  which  was  more  re- 
mote."   "The  'proximate  cause'  is  the  effident 
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cause,  the  one  that  necessarily  sets  the  other  ] 
causes  in  operation."  The  causes  that  are 
merely  incidental  or  instruments  of  a  su- 
perior or  controlling  agency  are  not  the  prox- 
imate causes  and  the  responsible  ones.  Ed- 
gar V.  Rio  Grande  Western  Ry.  Co.,  90  Pac. 
745,  748,  32  Utah,  330,  11  L.  R.  A.  (N.  S.)  738, 
125  Am.  St.  Rep.  887  (citing  JEtna  Ins.  Co.  v. 
Boon,  95  U.  S.  130,  2i  L.  Ed.  395). 

The  "proximate  cause"  of  an  event  has 
been  defined  as  that  which,  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new, 
independent  cause,  produces  the  event,  and 
without  which  it  could  not  have  occurred. 
The  phrase  is  the  name  of  a  legal  doctrine 
used  to  fix  liability  for  damages  and  In  mean- 
ing is  akin  to,  if  not  identical  ^ith,  what  is 
called  in  logic  the  "efficient  cause."  As  used 
in  judicial  decisions,  the  term  signifies  a 
breach  of  duty  owed  to  a  person,  followed  by 
Injury  to  him,  either  as  the  direct  result  of 
the  dereliction  or  through  its  consecutive  con- 
sequences, and  subject  to  the  condition  that 
there  must  have  been  such  a  probability  of 
the  breach  proving  detrimental,  instead  of 
innocent,  that,  in  reason,  blame  for  the  In- 
jury may  fairly  be  imputed  to  the  wrongdoer. 
Where  an  employer  furnished  a  servant  a 
machine  known  to  be  unsafe  by  reason  of  a 
loose  bar,  and  when  the  defect  hindered  the 
operation  of  the  machine  the  servant  was  in- 
jured in  an  attempt  to  continue  the  work, 
the  defect  was  the  "proximate  cause"  of  the 
injury.  Lawrence  v.  Heldbreder  Ice  Co.,  93 
S.  W.  897,  899,  119  Mo.  App.  316. 

The  term  "proximate  cause"  "signifies 
a  breach  of  duty  owed  to  a  person,  followed 
by  injury  to  him,  either  as  the  direct  result 
of  the  dereliction  or  through  its  consecutive 
consequences,  and  subject  to  the  condition 
that  there  must  have  been  sufllcient  probabil- 
ity of  the  breach  proving  detrimental  in- 
stead of  Innocent,  that,  in  reason,  blame  for 
the  injury  may  fairly  be  Imputed  to  the 
wrongdoer."  Lyman  v.  Dale,  136  S.  W.  760, 
761,  156  Mo.  App.  427  (quoting  and  approv- 
ing definition  in  Lawrence  v.  Heldbreder  Ice 
Co.,  93  S.  W.  897,  899,  119  Mo.  App.  316,  328 ; 
Hodges  V.  St.  Louis  &  S.  F.  R.  Co.,  135  Mo. 
App.  683,  loc.  cit.  691,  692,  116  S.  W.  1131; 
Bokamp  v.  Chicago  &  A.  R.  Co.,  100  S.  W. 
689,  123  Mo.  App.  270;  Haley  v.  St  Louis 
Transit  Co.,  77  S.  W.  731,  179  Mo.  30,  64  L. 
R.  A.  295;  Milwaukee  &  St  P.  R.  Oo.  v. 
Kellogg,  94  U.  S.  469,  24  L.  Ed.  256). 

A  "proximate  cause,"  in  the  law  of  neg- 
ligence, is  such  a  cause  as  operates  to  pro- 
duce particular  consequences  without  the  In- 
tervention of  any  independent,  unforeseen 
cause,  without  which  the  injuries  would  not 
have  occurred ;  it  is  the  cause  which  sets  in 
motion  a  train  of  events  which,  in  their  nat- 
ural sequence,  ought  and  might  be  expected 
to  produce  an  Injury  if  undisturbed  by  any 
independent  or  Intervening  cause.  Glenn  v. 
Metropolitan  St.  R.  Co.,  150  S.  W.  1092,  1095, 
167  Mo.  App.  109. 


As  used  in  judicial  decisions,  the  tenu 
"proximate  cause"  signifies  a  breach  of  duty 
owed  to  a  person,  followed  by  injury  to  him, 
either  as  a  direct  result  of  the  dereliction  or 
through  its  consecutive  consequences,  and 
subject  to  the  condition  that  there  must  have 
been  sufficient  probability  of  the  breach  prov- 
ing detrimental,  instead  of  innocent,  that,  in 
reason,  blame  for  the  injury  may  fairly  be 
Imputed  to  the  wrongdoer.  Evidence  was 
held  insufficient  to  show  that  defendants 
failure  to  furnish  oil  for  plaintiffs  torch  was 
the  "proximate  cause"  of  his  injury  while 
putting  coal  into  a  locomotive  by  stepping  on 
a  piece  of  coal,  which  caused  him  to  fall 
Hodges  V.  St  Louis  ft  S.  F.  R.  Co.,  116  & 
W.  1131,  1134,  135  Mo.  App.  683  (quoting 
and  adopting  definition  in  Lawrence  v.  Held- 
breder Ice  Co.,  93  S.  W.  899,  119  Mo.  App. 
loc.  cit  328). 

To  hold  a  railroad  company  liable  for  in- 
juries to  a  person  struck  by  a  train,  the 
evidence  must  show  that  the  company's  neg- 
ligence was  the  ^'proximate  cause"  of  the  in> 
jury,  and,  to  constitute  proximate  cause, 
there'  must  be  causal  connection  between  the 
injury  and  the  negligence.  Billingsly  v.  Il- 
linois Cent  R.  Co.,  56  South.  790,  791«  100 
Miss.  612. 

In  an  action  for  injuries  to  a  servant 
an  instruction  that  *'proximate"  cause  meant 
the  immediate,  direct,  actual,  natural,  effi- 
cient, and  real  cause  was  no  ground  for  re- 
versal of  a  judgment  in  favor  of  plaintiff, 
as  it  plac^  a  heavier  burden  on  him  than 
the  correct  rule.  Odegard  v.  North  Wiscon- 
sin Lumber  Co.,  110  N.  W.  809,  818,  130  Wis. 
659. 

The  court  charged,  in  an  action  for  per- 
sonal injuries,  that  the  "proximate  cause*" 
of  an  injury  was  a  cause  without  whldi  it 
would  not  have  happened,  and  which,  in  a 
natural  and  continuous  sequence,  produces 
an  injury;  and,  in  order  to  find  tliat  negli- 
gence is  Uie  proximate  cause  of  an  injury* 
it  must  appear  that  it  was  the  natural  and 
probable  consequence  of  the  negligence,  and 
should  have  been  foreseen  as  a  result  likely 
to  occur  in  the  light  of  the  attending  drcum- 
stances.  Held,  that  the  charge  auffldently 
defined  proximate  cause.  Freeman  v.  Swui 
(Tex.)  143  S.  W.  724,  730. 

Where,  in  an  action  for  injuries  to  as 
employ^,  the  court  defined  **proxiniate  cause** 
and  used  in  its  instructions  the  word  *l>roxi- 
mate'*  several  times,  the  use  of  the  word 
"approximately"  for  ''proximately'*  in  a 
charge  relating  to  proximate  cause  was  not 
erroneous.  Choctaw,  O.  &  T.  R.  Co.  v.  Mc- 
Laughlin, 96  S.  W.  1091,  1003,  43  Tex.  Civ. 
App.  523. 

Delay  of  a  carrier  in  transporting  goods, 
whereby  they  come  in  the  path  of  a  flood 
and  are  destroyed  by  the  act  of  God,  Is  not 
a  "proximate  cause**  of  their  injury.  When 
an  extraordinary  natural  disturbance  gives 
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warning  of  the  time  and  path  of  its  ap- 
proach and  of  itfi  general  magnitude  and 
power,  common  carriers  whose  business  plac- 
es them  in  charge  of  the  safety  of  persons 
and  property  are  charged  with  the  duty  of 
exercising  care  commensurate  with  the  ex- 
igencies of  the  situation.  A  breach  of  such 
duty  is  negligence,  and,  if  injury  results, 
must  be  regarded  as  a  proximate  and  not  a 
remote  cause  of  the  injury.  Elam  v.  St. 
Louis  &  S.  F.  R.  Co.,  93  S.  W.  851,  852,  117 
Mo.  App.  453. 

Ooncnrrlng  or  oontrlbntlns  cause 

By  "proximate  cause"  is  not  meant  the 
last  cause,  nor  the  sole  cause,  of  an  injury, 
but  the  proximate  cause  may  be  any  act  that 
aided  in  producing  the  result.  San  Antonio 
&  A.  P.  R.  Co.  V.  Trigo,  108  S.  W.  1193,  1194, 
49  Tex.  Civ.  App.  523. 

The  "proximate  cause*'  of  an  injury  is 
not  always  the  last  act  of  cause  or  the  near- 
est act  to  the  injury,  but  It  may  be  such  a 
negligent  act  as  actively  aids  in  producing 
the  injury  as  a  direct  and  existing  concur- 
rent cause,  and  such  as  might  reasonably 
be  expected  to  result  in  the  injury.  Texas 
&  N.  O.  R.  Co.  V.  Bellar,  112  S.  W.  323,  326, 
51  Tex.  Civ.  App.  154. 

Two  agencies,  acting  independently  of 
each  other,  may  Jointly  and  concurrently  be 
the  "proximate  cause"  of  an  injury  when  it 
would  not  have  happened  except  for  a  con- 
currence at  approximately  the  same  time  and 
place  of  the  two  negligent  acts.  City  of  Lou- 
isville V,  Hart's  Adm'r,  136  S.  W.  212.  215, 
143  Ky.  171,  35  Ll  R.  A.  (N.  S.)  207  (citing 
Shear.  &  R.  Neg.  §  26). 

To  constitute  a  negligent  act  the  "proxi- 
mate cause"  of  an  injury,  it  is  not  necessary 
that  it  be  the  sole  cause,  but  it  is  sufficient 
if  it  is  a  concurring  cause  from  which  the 
result  might  reasonably  have  been  contem- 
plated as  involving  the  result  which  actually 
happened  under  the  circumstances,  it  not  be- 
ing necessary  that  the  injury  in  the  precise 
form  in  which  it  in  fact  resulted  should  have 
been  foreseen;  it  being  sufficient  that  it  ap- 
pears after  the  accident  to  have  been  a 
natural  and  probable  consequence.  Gulf,  C. 
A  S.  F.  R.  Co.  V.  Green  (Tex.)  141  S.  W. 
341,  346  (quoting  6  Words  and  Phrases,  p. 
5760). 

By  "proximate  cause"  is  meant  such  an 
act  wanting  in  ordinary  care  as  actively  aid- 
ed in  producing  the  injury  as  a  direct  and 
existing  cause,  and  it  need  not  necessarily 
be  the  last  or  sole  cause,  but  it  must  be  a 
concurring  cau^,  such  as  might  have  been 
contemplated  as  involving  the  result  under 
the  attending  circumstances.  Houston  &  T. 
C.  R.  Co.  V.  Oram  (Tex.)  92  S.  W.  1029,  103 L 

Where  an  injury  results  from  the  neg- 
ligence of  defendant  and  some  other  con- 
tributing cause,  but  not  an  Independent  effi- 
clei^t  cause,  and  the  injury  could  not  have 


occurred  in  the  absence  of  either  cause,  de- 
fendant's negligence  is  a  proximate  cause  of 
the  injury,  if,  under  the  circumstances  of  de- 
fendant's negligence  the  injury  was  a  proba- 
ble, natural,  and  usual  result  of  the  two  con- 
tributing causes.  Benedict  Pineapple  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  46  South.  732, 
737,  55  Pla.  514,  20  L.  R.  A.  (N.  S.)  92. 

"Where  the  concurrent  cause  is  the  in- 
dependent wrongful  act  of  a  responsible  per- 
son, such  act  arrests  action,  being  regarded 
as  the  'proximate  cause'  of  the  injury;  the 
original  negligence  being  considered  as  its 
remote  cause.  As  in  the  law  it  is  the  proxi- 
mate and  not  the  remote  cause  which  is 
regarded,  he  who  is  guilty  of  the  original 
negligence  is  not  chargeable,  but  redress  must 
be  sought  from  him  who  directly  caused  the 
injury."  The  negligence  of  a  carrier,  con- 
sisting of  its  failure  to  call  a  station,  to 
stop  a  reasonable  length  of  time  to  permit 
passengers  to  disbark  and  embark,  in  failing 
to  light  its  platform,  in  permitting  a  danger- 
ous obstruction  to  remain  on  the  platform 
at  a  point  where  passengers  ought  to  have 
been  able  to  embark  and  disembark  with  rea- 
sonable safety,  was  the  "proximate  cause" 
of  injury  to  a  passenger  while  disembarking. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Calhoun,  89 
Pac.  207,  210,  18  Okl.  75,  11  Ann.  Cas.  681. 

It  is  not  essential  that  a  cause  should 
act  alone  in  order  to  constitute  it  the  *^roxi- 
mate  cause" ;  but  if  it  concurs  with  another 
cause  in  producing  the  result  it  \^1I  be  a 
proximate  cause,  and  one  or  both  of  the  in- 
struments setting  the  cause  in  motion  will 
be  liable  for  the  damages  arising  therefrom. 
Where  an  accident  occurred  from  two  caus- 
es, both  due  to  negligence  of  different  de- 
fendants, but  together  an  efficient  cause, 
such  concurring  cause  was  a  proximate  cause, 
and  the  negligence  of  one  furnished  no  ex- 
cuse for  the  negligence  of  the  other.  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Vollrath,  89  S. 
W.  279,  281,  40  Tex.  Civ.  App.  46  (citing 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Croskell, 
25  S.  W.  486,  6  Tex.  Civ.  App.  160;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  McWhirter,  14  S.  W.  26, 
77  Tex.  356,  19  Am.  St  Rep.  765). 

The  Juridical  or  "proximate  cause"  of  an 
injury  Is  not  necessarily  the  sole  cause.  The 
fact  that  the  conduct  of  the  person  injured 
or  of  a  third  person  concurred  with  the  neg- 
ligence of  defendant  does  not  necessarily  ren- 
der the  injury  a  remote  consequence  of  such 
conduct  Although  an  intervening  act  of 
plaintiff  himself  has  concurred  in  producing 
the  damages  for  which  a  recovery  is  sought, 
defendant  is  not.  thereby  excused  if  the  in- 
Jury  is  the  natural  result  of,  or  was  natural- 
ly and  reasonably  induced  by,  the  antecedent 
act  of  defendant.  The  rule  is  the  same 
where,  though  plaintiff's  act  may  not  in  strict- 
ness have  been  caused  or  induced  by  the  de- 
fendant's act  or  omission,  yet  the  latter 
caused  or  created  a  negligent  and  dangerous 
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concHtion  Upon  which  the  ptalhtlfTs  act, 
hartnlees  and  innocent  in  itselt  and  of  a  na- 
ture which  might  have  been  anticipated,  op- 
erated to  produce  the  injuries  received.  Rol- 
lestone  v.  T.  Casslrer  &  Co.,  59  S.  B.  442,  447, 
3  Ga.  App.  161. 

An  injury  suffered  by  the  negligent  act 
of  another  is  the  "proximate  cause"  of  the 
effect  produced,  though  the  person  injured 
may  have  been  suffering  at  the  time  from 
disease  which  aggravated  the  consequences 
of  such  injury.  City  of  Rosweli  v.  Daven- 
port, 89  Pac.  256,  257,  14  N.  M.  91  (citing 
Crane  Elevator  Co.  v.  Lippert,  63  Fed.  942, 
11  C.  0.  A.  521;  Delaplain  v.  Kansas  City, 
109  Mo.  App.  107,  83  S.  W.  71;  Owens  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  8  S.  W. 
350,  650,  95  Mo.  182,  6  Am.  St.  Rep.  39;  Alli- 
son V.  Chicago^  &  N.  W.  R.  Co.,  42  Iowa,  274 ; 
Sawyer  v.  Dulany,  80  Tex.  479;  Brown  v. 
Chicago,  M.  &  St  P.  Ry.  Co.,  11  N.  W.  356, 
911,  54  Wis.  342,  41  Am.  Rep.  41 ;  Chicago 
City  R.  Co.  V.  Saxby,  72  N.  B.  755,  213  111. 
274,  68  L.  R.  A.  164,  104  Am.  St  Rep.  218 ; 
Baltimore  City  Pass.  Ry.  Co.  v.  Kemp,  61 
Md.  74 ;  Suth.  Dam.  (3d  Ed.)  |  36 ;  13  Cyc. 
p.  31). 

The  use  of  the  phrase  "proximately  con- 
tributed to"  in  lieu  of  that  of  "proximately 
caused"  is  not  erroneous,  in  an  action  against 
a  company  operating  a  mine  to  recover  for 
the  death  of  a  miner,  when  used  in  refer- 
ence to  the  effect  of  defendant's  failure  to 
comply  with  a  statute,  for  the  protection  of 
miners,  where,  if  death  was  caused  as  con- 
tended, defendant's  failure  to  comply  with 
the  statute  "proximately  contributed  to"  the 
accident  Athens  Mln.  Co.  v.  Carnduff,  123 
lU.  App.  178. 

In  an  action  for  death  under  an  acci- 
dent policy  wherein  the  court  charged  gen- 
erally that  plaintiff  must  show  that  death 
resulted  from  the  accident  alone,  and  also 
charged  that  the  burden  was  on  defendant 
to  show  the  specific  cause  of  death  to  have 
been  other  than  the  accident  it  was  held 
that  the  use  of  the  word  "proximate"  cause 
of  death  in  the  sense  of  "sole"  cause,  when 
taken  in  connection  with  other  qualifying 
and  restrictive  words  in  the  same  connec- 
tion, did  not  render  the  instruction  confusing 
or  erroneous  to  an  extent  requiring  a  re- 
versal of  the  Judgment.  Travelers'  Ins.  Co. 
V.  Leibus,  28  Ohio  Clr.  Ct.  R.  700,  707. 

Continvousy  natiurail  sequene* 

"Proximate  cause"  is  that  cause  which 
in  natural  and  continued  sequence,  unbrok- 
en by  any  efficient  intervening  cause,  pro- 
duced the  result  complained  of,  and  without 
which  that  result  would  not  have  occurred. 
Town  of  Lyons  v.  Watt,  95  Pac.  949,  950,  43 
Colo.  238;  Snyder  v.  Colorado  Springs  &  C. 
C.  D.  R.  Co.,  85  Pac.  686,  36  Colo.  288,  8  L. 
R.  A.  (N.  S.)  781,  118  Am.  St  Rep.  110  (quot- 
ing and  adopting  definition  in  Denver  &  R. 
G.  Ry.  C5o.  V.  Sipes,  «  Pac.  1098,  26  Colo. 


17) ;  Evansville  &  I.  B.  Go.  y.  Allen,  73  N* 

E.  630,  631,  84  Ind.  App.  636. 

The  "proximate  cause'*  of  an  event  must 
be  understood  to  be  that  which,  in  a  natural 
and  continuous  sequence,  unbroken  by  any 
new,  independent  cause,  produces  that  event, 
and  without  which  that  event  would  not  have 
occurred.  Alice,  Wade  City  &  C.  C.  Tele- 
phone Co.  V,  BiUingsley,  77  8.  W.  255,  257, 
33  Tex.  Civ.  App.  452  (quoting  Shear.  &  R. 
Neg.  {  26) ;  Williams  v.  San  Francisco  ft  N. 
W.  Ry.  Co.,  93  Pac.  122,  126,  6  Cal.  App.  715 
(quoting  and  adopting  definition  of  1  Shear. 
&  R.  Neg.  [5th  Ed.]  p.  27) ;  Pilmer  v.  Boise 
Traction  Ck).,  94  Pac.  432,  436,  14  Idaho,  327, 
15  L.  R.  A.  (N.  S.)  254,  125  Am.  St  Rep.  161 ; 
El  Paso  &  S.  W.  R.  Co.  v.  Smith,  108  S.  W. 
988,  992,  50  Tex  Civ.  App.  10 ;  Gulf,  C.  &  S. 

F.  R.  Co.  V.  Blake,  95  S.  W.  593,  43  Tex.  Ci\. 
App.  180;  Jansen  v.  Southern  Pac.  Co.,  89 
Pac.  616,  617,  5  Cal.  App.  12  (quoting  Shear. 
&  R.  Neg.  §  26);  Washington  MiUs  ▼.  Cox, 
157  Fed.  634,  639,  85  C.  C.  A.  154  (quoting 
and  adopting  definition  in  Moore,  (Darriers, 
c.  12,  §  2,  p.  377) ;  McVay  v.  Brooklyn,  Q.  C 
&  S.  R.  Co.,  99  N.  Y.  Supp.  266,  267,  113  App. 
Div.  724. 

The  'proximate  cause*'  of  an  Injury  is 
that  which,  in  a  natural  and  continuous  se- 
quence, unbroken  by  any  new,  independent 
cause,  produces  the  injury,  and  without 
which  the  injury  would  not  have  occurred. 
Therriault  v.  England,  116  Pac.  581,  582,  43 
Mont  376;  Strojny  v.  Grlfiin  Wheel  Co.,  116 
111.  App.  550,  552. 

The  **proxlmate  cause"  of  an  Injury*  is 
the  natural  and  continuing  sequence  un- 
broken by  an  intervening  cause  producing 
the  injury,  and  without  which  it  would  not 
have  happened.  St  Louis  A  S.  F.  B.  Ca  v. 
Justice,  101  Pac.  469,  473, 80  Kan.  10;  HuU  v. 
Thomson  Transfer  Co.,  115  S.  W.  10i54,  1055, 
135  Mo.  App.  119;  Mize  v.  Rocky  Mountain 
Bell  Telephone  Ck).,  100  Pac.  971,  973.  38 
Mont  521,.  129  Aul  St  Rep^  660,  16  Ann. 
Cas.  1189. 

The  "proximate  cause"  of  an  injury  is 
that  cause  which  in  natural  and  continuous 
sequence,  unbroken  by  any  efficient  interven- 
ing cause,  produces  the  injury,  and  without 
which  the  result  would  not  have  accnwd. 
Kremer  v.  New  York  Edison  Co.,  92  N.  Y. 
Supp.  883,  888,  102  App.  Div.  433;  St  Louis 
&  S.  F.  R.  Co.  V.  Justice,  101  Pac.  469,  473. 
80  Kan.  10  (quoting  €k)odlander  Mill  Co.  v. 
Standard  Oil  Co.,  63  Fed.  400,  11  O.  C  A. 
253,  27  li.  R.  A.  583). 

"Proximate  cause"  of  an  Injury  is  the 
natural  and  continuing  sequence,  unbrokai 
by  any  intervening  cause,  preceding  the  inju- 
ry, and  without  which  it  could  not  have  hap- 
pened. Joslln  V.  Under,  128  N.  W.  600,  502, 
26  S.  D.  420. 

The  **proximate  cause"  of  the  event  must 
be  shown  to  be  that  which  in  natural,  ctrntia- 
uous  sequence,  unbroken  by  any  new  acts 
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p'rodnces  the  eyent,  without  ^bich  that  eveat 
would  not  hare  oecurced.  Ship  t.  Friden- 
berg,  117  N.  Y.  Supp.  600,  601,  132  App.  tttv. 
782  (quoting  asd  adopting  definition  in  Laid- 
law  V.  Sage,  52  N.  BX  670,  158  N.  Y.  73,  44  L. 
R.  A.  216). 

It  is  sufficient  to  make  a  negligent  act 
the  ^'proximate  cause"  of  an  injury  that  the 
consequences  follow  in  unbroken  sequence 
from  the  wrong  to  the  injury  without  an  in- 
tervening ^cient  cause.  Illinois  Cent.  B. 
Co.  V.  Siler,  82  N.  B.  362,  864,  220  111.  300,  15 
Lu  R.  A.  (N.  S.)  810,  11  Ann.  Gas.  368. 

By  ''proximate  cause*'  is  meant  a  cause 
which  naturally,  by  continuous  sequence,  un- 
broken by  a  new  cause,  produces  a  result; 
It  need  not  necessarily  be  the  nearest  or  im- 
mediate cause  which  may  be  merely  an  in- 
strument of  the  dominant  or  eflScient  cause. 
Richmond  Coal  Co.  v.  Commercial  Union 
Assur.  Co.,  Limited,  of  London,  Bngland,  150 
Fed.  085,  087. 

The  legal  doctrine  of  "proximate  cause" 
is  based  on  the  principle  that  consequences 
which  follow  from  an  original  wrong  is  un- 
broken sequence,  without  an  Incervenlng  suf- 
lioient  independent  cause,  are  natural  and 
proximate,  and  for  these  the  original  wrong- 
doer is  responsible.  Merrill  v.  Los  Angeles 
Gas  &  Electric  Co.,  Ill  Pac.  534,  536,  158 
Cal.  400,  31  L.  E.  A.  (N.  S.)  550,  130  Am.  St 
Rep.  134. 

Negligence  is  a  "proximate  cause**  of  an 
injury  or  loss  when,  in  ordinary,  natural  se- 
quence, it  causes  or  contributes  to  causing 
the  injury  or  loss,  without  an  int^yening  in- 
dependent efilcient  cause.  Woodbury  y.  Tam- 
pa Waterworks  Co.,  40  South.  556,  550,  57 
Fla.  243,  240,  21  L.  K,  A.  (N.  S.)  1034. 

By  "proximate  cause*'  is  meant  a  cause 
which,  operating  in  natural  and  ordinary 
sequence,  unbroken  by  any  new  cause,  pro- 
duces the  eyent,  and  without  which  such 
eyent  would  not  haye  happened.  St.  Louis 
Southwestern  B.  Co.  of  Texas  y.  Haney  (Tex.) 
04  S.  W.  386,  388. 

"The  *proximate  cause*  of  an  eyent  must 
be  understood  to  be  that  which,  in  a  natural 
and  continuous  sequence,  unbroken  by  any 
new  cause,  produces  that  eyent  and  without 
which  that  eyent  would  not  haye  happened. 
Proximity  in  point  of  time  or  space,  howeyer, 
is  no  part  of  the  definition.  That  is  of  no 
importance,  except  as  it  may  afford  eyidence 
for  or  against  proximity  of  causation." 
Boyce  y.  Chicago  &  A.  R.  Co.,  06  S.  W.  670, 
671,  120  Mo.  App.  168  (quoting  and  adopting 
definition  in  Dickson  y.  Omaha  &  St.  L.  R. 
Co.,  27  S.  W.  476,  124  Mo.  140.  25  L.  R,  A. 
320,  46  Am.  St.  Rep.  420). 

'  The  "proximate  cause*'  is  the  one  that 
acts  first,  whether  immediate  to  the  injury, 
or  such  injury  be  reached  by  setting  other 
causes  in  motion  each  in  order  being  started 
;natnrally  by  the  one  that  precedes  it,  and  al- 
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together  constitQting  a  complete  cbain  or  sue- 
cession  of  eyents»  so  united  to  each  other  by 
a  dose  causal  connection  as  to  form  a  nat* 
ural  whole,  reaching  from  the  first  or  pro- 
ducing cause  to  the  final  result.  Gary  y. 
Preferred  Accident  Ins.  Co.  of  New  York,  106 
N.  W.  1055,  1056,  127  Wis.  67,  5  L.  R.  A.  (N. 
S.)  026,  115  Am.  St  Rep.  007,  7  Ann.  Cas.  484 
(quoting  and  adopting  definition  in  Delsen- 
rieter  y.  Kraus-Merkel  Malting  Ck).,  72  N.  W. 
735,  07  Wis.  288). 

The  "proximate  caused*  of  an  eyent  is 
that  which  in  a  natural  sequence,  unbrok^i 
by  any  new  and  interyening  cause,  produces 
that  eyent,  and  without  which  it  would  not 
haye  occurred,  and  the  last  conscious  ag^at 
in  producing  an  injury  is  the  one  liable  for 
it,  and  the  law  does  not  search  for  more  re- 
mote agencies.  Miner,  Read  &  Garrette  v. 
McNamara,  72  Atl.  138,  140,  81  Conn.  600,  21 
L.  R.  A.  (N.  S.)  477. 

That  cause  is  "proximate"  without  which 
the  accident  would  not  haye  happened,  but 
which,  in  the  probable  sequence  of  eyents, 
and  without  the  interposition  of  a  new  and 
efficient  cause  wholly  sufiicient  in  itself,  pro- 
duces the  wrong  complained  of.  Shugart  y. 
Atlanta,  K.  &  N.  Ry.,  133  Fed.  505,  510,  66 
C.  O.  A.  370  (dtlng  >aiwaukee  &  St  P.  R.  Co. 
y.  Kellogg,  04  U.  S.  460,  470,  24  L.  Ed.  256; 
Union  Paa  Ry.  Ca  y.  Callaghan,  56  Fed.  088, 
6  C.  C.  A,  205;  Chicago  G.  W.  R.  Co.  y. 
Price,  07  Fed.  424,  38  C.  C.  A.  230). 

"Proximate  cause**  is  well  defined  as 
that  cause  which,  in  natural  and  continuous 
sequence^  unbroken  by  any  efilcient,  inter- 
yening cause,  produced  the  result  complained 
of,  >and  without  which  that  result  would  not 
haye  occurred.  In  Baltimore  &  O.  R  Oo.  y. 
State,  to  Use  of  Trainer,  33  Md.  543,  the  Su» 
preme  Court,  in  defining  ''piozim&te  cause,*^ 
said:  "By  proximate  cause  is  intended  an 
act  which  directly  produced,  or  concurred 
directly  in  producing,  the  injury."  Claypool 
y.  Wlgmore,  71  N.  E.  500,  510,  34  Ind.  App. 
35. 

The  "proximate  cause"  of  an  Injury  is  one 
which  produces  the  result  in  continuous  se- 
quence, and  without  which  It  would  not  occur, 
and  one  from  which  any  man  of  ordinary 
prudence  could  foresee  that  such  result  was 
probable  under  all  the  facts  as  they  existed. 
Ramsbottom  y.  Atlantic  Coast  Line  R.  Co., 
50  S.  E.  448,  440,  138  N.  C.  88. 

Negligence  to  furnish  the  foundation  of 
an  action  for  damages  must  be  the  proximate 
cause  of  the  injury  complained  of;  proxi- 
mate cause  being  that  which  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new 
and  independent  cause,  produces  the  eyent, 
and  without  which  it  would  not  haye  occur- 
red. City  of  Indianapolis  y.  Slider,  05  N.  E. 
334,  a35,  48  Ind.  App.  38. 

Under  the  rule  of  "proximate  clause," 
the  damages  must. be  proximate  to  the  wrong- 
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fnl  act ;  that  Is,  they  must  follow  the  negli- 
gent act  in  unbroken  sequence,  without  any 
Intervening  independent  cause  to  break  the 
continuity.  Crouse  v.  Chicago  &  N.  W.  Ry. 
Co.,  80  N.  W.  752,  755,  104  Wis.  478  (citing 
Mueller  v.  Milwaukee  St  Ry.  Co.,  56  N.  W. 
914,  86  Wis.  340,  21  L.  R.  A.  721). 

When  the  act  and  the  injury  are  not 
known  by  common  experience  to  be  naturally 
and  usually  in  sequence,  and  the  injury  does 
not,  according  to  the  ordinary  course  of 
eyents,  follow  from  the  act,  then  the  act  and 
the  injury  are  not  sufficiently  connected  to 
make  the  act  the  '^proximate  cause"  of  the 
injury.  Kansas  City  Southern  R.  Co.  v. 
Prunty,  183  Fed.  13,  20,  66  C.  C.  A.  163  (citing 
Cooley,  Torts  [2d  Ed.]  73;  Beach,  CJontrib. 
Neg.  32). 

The  "proximate  cause"  of  an  injury  is 
that  act  which  directly  produced,  or  concur- 
red directly  in  producing,  the  injury  in  a  nat- 
ural and  continuous  sequence  unbroken  by 
any  new  cause.  Chesapeake  &  O.  R.  Co.  y. 
Wills,  68  S.  B.  305,  397,  111  Va,  32,  32  Ia  R. 
A.  (N.  S.)  280. 

The  "proximate  cause"  of  an  injury  is 
the  primary  moving  cause  without  which  it 
would  not  have  been  inflicted,  and  which  in 
the  natural  sequence  of  events,  without  the 
intervention  of  any  independent  cause,  caus- 
es the  injury.  City  of  Winona  v.  Botzet,  169 
Fed.  321,  328,  94  C.  C.  A.  563,  23  L.  R.  A.  (N. 
S.)  204. 

"Proximate  cause"  means  closeness  or 
nearness  in  point  of  causal  relation.  In  gen- 
eral terms,  it  may  be  said  to  be  the  rule  of 
the  cases  that  the  causa  proxima  is  sufficient- 
ly established  if  the  facts  are  so  far  con- 
nected in  orderly  sequence  as  that  It  can  be 
fairly  said  that,  in  the  absence  of  the  cause 
alleged,  the  injury  and  damage  complained  of 
would  not  have  occurred.  Watters  v.  City  of 
Waterloo,  101  N.  W.  871,  873,  126  Iowa,  199. 

The  "proximate  cause"  of  an  injury  is  a 
cause  which  in  a  natural  and  continuous  se- 
quence, unbroken  by  any  new  cause,  produc- 
•es  an  event,  and  without  which  the  event 
would  not  have  occurred,  and,  to  warrant  a 
finding  that  n^ligence  is  a  proximate  cause 
of  an  injury,  it  must  appear  that  the  injury 
was  the  natural  and  probable  consequence  of 
the  negligence,  and  ought  to  have  been  fore- 
seen as  likely  to  occur  by  a  person  of  ordi- 
nary prudence.  International  &  G.  N.  R.  Co. 
V.  Schubert  (Tex.)  130  S.  W.  708,  709. 

"Proximate  cause"  means  such  cause  as, 
acting  in  a  natural  and  ordinary  sequence 
unbroken  by  any  new  cause,  produces  the  re- 
sult. In  an  action  for  personal  injuries 
where  there  was  evidence  tending  to  show 
that  plaintiff  was  previously  suffering  from 
Bright's  disease,  an  instruction  that  if  before 
or  since  the  injury  the  plaintiff  was  afflicted 
with  Brlght's  disease,  or  is  now  suffering 
therefrom,  he  is  not  entitled  to  recover  for 
the  pain  or  disability  so  caused,  was  im- 


properly refused.  St  Louis  Southwestern  R. 
Co.  of  Texas  v.  Hall  (Tex.)  92  S.  W.  1079, 
1080. 

The  "proximate  cause"  of  an  event  most 
be  understood  to  be  that  which  in  natural 
and  continuous  sequence,  unbrokoi  by  any 
new  and  independent  cause,  produces  that 
event  and  without  which  such  event  would  not 
have  occurred.  Proximity  in  point  of  time 
or  space,  however,  is  not  part  of  the  defini- 
tion. The  test  by  which  to  determine  wheth- 
er the  intervening  act  of  an  intelligent  agent 
which  has  become  the  efficient  cause  of  an 
injury  shall  be  considered  a  new  and  inde- 
pendent cause,  breaking  the  sequence  of 
events  put  in  motion  by  the  original  or  pri- 
mary negligence,  is  whether  the  intervening 
act  and  the  resultant  injury  is  one  that  the 
author  of  the  primary  negligence  could  have 
reasonably  foreseen  and  expected.  Harton  v. 
Forest  City  Telephone  Cto.,  64  S.  B.  299,  301, 
302,  141  N.  C.  455. 

*The  term  'proximate  cause,'  in  the  sense 
in  which  it  is  ordinarily  used,  means  the  ef- 
ficient cause  which  in  a  natural  and  contin- 
uous sequence,  unbroken  by  any  new  and  in- 
dependent cause,  produced  that  event,  and 
without  which  that  event  would  not  have 
occurred."  W^here  the  negligence  of  a  master 
contributes  with  the  negligence  of  a  servant 
to  cause  injury  to  another  servant,  $uch 
concurrent  negligence  on  the  part  of  the  mas- 
ter and  of  the  servant  is  the  "proximate 
cause"  of  the  injury,  and  the  master  is  lia- 
ble therefor;  but,  where  the  negligence  of 
the  servant  is  such  as  to  have  caused  the  in- 
jury even  had  the  master  not  been  negligent, 
then  the  servant's  negligence  is  the  sole  cause 
of  the  injTH'y,  and  the  master  is  not  liable. 
Gila  Valley,  G.  &  N.  Ry.  Co.  v.  Lyon,  80  Pac. 
337,  340,  9  Ariz.  218. 

"Proximate  cause"  Is  that  cause  which 
in  natural  and  continuous  sequence,  unbro- 
ken by  any  efficient  intervening  cause,  pro- 
duces the  result  complained  of,  and  without 
which  that  result  would  not  have  occurred 
By  "proximate  cause"  is  intended  an  act 
which  directly  produced  or  concurred  direct- 
ly to  produce  the  injury,  and  a  hole  in  the 
street  pavement  between  the  street  car 
tracks,  into  which  plaintiff's  bicycle  ran  by 
which  he  was  thrown  in  front  of  a  street  car 
and  run  over,  was  the  proximate  cause  of 
bis  Injury,  though  the  management  of  the 
car  may  also  have  been  negligent.  Indianap- 
olis Traction  &  Terminal  Co.  v.  Springer,  98 
N.  E.  707,  709,  47  Ind.  App.  35. 

The  "proximate  cause"  of  injury  la  that 
which  in  a  natural  and  continuous  sequence, 
unbroken  by  independent,  causes,  produces 
the  injury,  and  without  which  it  would  not 
have  occurred ;  proximity  as  to  time  of  space 
being  unimportant  except  as  showing  prox- 
imity of  causation.  Two  agencies,  acting  In- 
dependently of  each  other,  may  jointly  and 
concurrently  be  the  proximate  cause  of  an 
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ihjnry  when  It  would  not  have  happened  ex- 
cept for  a  concurrence  at  approximately  the 
same  time  and  place  of  the  two  negligent 
acta  Where  decedent,  through  defects  in  a 
street  rendering  it  unsafe  for  travel,  was 
thrown  from  his  wagon  upon  a  street  car 
track  immediately  in  front  of  a  car  running 
at  a  dangerous  and  negligent  rate  of  speed, 
and  was  thereby  killed,  the  negligence  of 
both  the  city  and  the  street  railway  company 
could  be  deemed  the  proximate  cause  of  the 
death.  City  of  Louisville  v.  Hart's  Adm'r, 
136  S.  W.  212,  215,  143  Ky.  171,  35  L.  R.  A. 
(N.  8.)  207  (citing  Shear.  &  R.  Neg.  §  26). 

The  "proximate  cause"  of  death  is  that 
cause  which  in  natural  and  continuous  se- 
quence, unbroken  by  any  new  cause,  produc- 
ed death,  and  without  which  cause  that  death 
would  not  liave  occurred.  Intestate  sustain- 
ed a  dislocated  shoulder  by  a  fall  on  defend- 
ant's steamship  due  to  defendant's  alleged 
negligence,  after  which  he  went  to  a  hospital, 
where  he  was  given  chloroform  unnecessarily 
prior  to  the  reduction  of  the  dislocation. 
During  this  operation,  intestate  died  from 
paralysis  of  the  heart  solely  due  to  the  chlo- 
roform; the  injury  not  being  such  of  itself,  in- 
dependent of  the  chloroform,  as  would  have 
caused  death.  Held,  that  the  unnecessary 
giving  of  the  chloroform,  for  which  defend- 
ant was  not  responsible,  and  not  the  injury, 
was  the  proximate  cause  of  intestate's  death, 
precluding  recovery  for  death  under  Code 
Civ.  Proc.  N.  Y.  §  1902,  authorizing  a  recov- 
ery of  damages  for  a  wrongful  act,  neglect, 
or  default  by  which  decedent's  death  was 
caused.  Mella  v.  Northern  S.  S.  Co.,  162 
Fed.  409,  502. 

'*The  'proximate  cause'  of  an  event  must 
be  understood  to  be  that  which,  in  a  natural 
and    continual   sequence,   unbroken   by   any 
new,  independent  cause,  produces  that  event, 
and  without  which  that  event  would  not  have 
occurred.     Proximity  in   point  of  time  or 
space,  however,  is  no  part  of  the  definition. 
That  is  of  no  importance,  except  as  it  may 
afford  evidence  for  or  against  proximity  of 
causation;     that    is,    the    proximate    cause 
which  is  nearest  in  the  order  of  responsible 
causation."     Defendant   telephone   company 
rented  two  rooms  in  a  building,  one  of  which 
was  used  as  an  exchange,  and  the  back  room 
for  storing  materials.     The  owners  of  the 
building  employed  a  carpenter  to  put  up  a 
partition  next  to  the  storeroom,  In  order  to 
accomplish   wtdch  It   was  necessary   to  re- 
move the  materials  stored  therein,  and  in  do- 
ing so  the  carpenter  ordered  his  assistant  to 
remove  a  box  of  dynamite  from  the  shelves. 
Such  assistant  carried  the  box  into  the  com- 
mon hallway,  and  placed  it  in  a  corner  near 
the  doorway  of  defendant's  operating  room, 
where,  from  some  unknown  cause,  it  was  ex- 
ploded, injuring  plaintiff's  decedent,  who  was 
at  the  time  in  defendant's  operating  room  in 
the  i>erformance  of  her  duties  as  one  of  de- 
fendant's operators.     Held,  that  the  proxi- 


mate cause  of  such  injury  was  the  negli-' 
gence  of  the  carpenter's  assistant  in  placing 
the  box  where  he  did,  and  not  the  negligence 
of  the  company  in  storing  the  dynamite  in* 
its  storeroom.  Georgetown  Telephone  Co.  v. 
McCullough's  Adm'r,  80  S.  W.  782,  783,  118 
Ky.  182,  111  Am.  St.  Rep.  294  (quoting  and 
adopting  definition  in  Shear.  &  R.  Neg.  (5th 
Ed.)  S  26). 

That  only  Is  a  "proximate  cause"  of  an 
event,  juridically  considered,  which,  in  a  nat- 
ural sequence,  unbroken  by  any  new  and  inter- 
vening cause,  produces  that  event,  and  with- 
out which  that  event  would  not  have  occur- 
red. It  must  be  an  efiicient  act  of  causation 
separated  from  Its  effect  by  no  other  act  of 
causatioa.  If,  after  an  act  of  omission  con- 
stituting negligence  on  the  part  of  one  in- 
jured at  a  railroad  crossing,  the  railroad  car 
or  cars  might  have  been  so  controlled,  by  the 
exercise  of  reasonable  care  and  prudence  on 
the  part  of  those  in  charge  of  them,  as  to 
avoid  the  Injury,  then  a  failure  to  exercise 
such  care  and  prudence  would  be  an  Inter- 
vening cause,  and  the  plalntUTs  negligence 
no  longer  a  proximate  cause,  and  therefore 
not  a  bar  to  his  recovery.  Smith  v.  Connec- 
ticut Ry.  &  Lighting  Co.,  67  Atl.  888,  889,  80 
Conn.  268,  17  L.  R.  A.  (N.  S.)  707  (citins 
Grand  Trunk  R.  Co.  v.  Ives,  12  Sup.  Ct  679, 
144  U.  S.  408,  429,  36  L.  Ed.  485;  Parkinson 
V.  Concord  St  Rr.,  51  Atl.  268,  71  N.  H.  28; 
Isbell  V.  New  York  &  N.  H.  R.  Co.,  27  Conn. 
393,  404-413,  71  Am.  Dec.  78). 

The  ''proximate  cause"  of  an  event  is  that 
which  in  a  natural  and  continuous  sequence,, 
unbroken  by  any  new,  independent  cause,  pro- 
duces that  event,  and  without  which  the  event 
would  not  have  occurred.  Under  Sayles*  Ann. 
CJiv.  St  1897,  art  4560f,  providing  that  "ev- 
ery corporation  shall  be  liable  for  all  dam- 
ages sustained  by  any  servant  or  employ^ 
thereof  engaged  In  the  work  of  operating  the- 
cars,  locomotives,  or  trains  of  such  corpora- 
tion, by  reason  of  the  negligence  of  any  other  • 
servant  of  such  corporation,  and  the  fact 
that  such  servants  or  employes  were  fellow 
servants  with  each  other,  shall  not  impair  or 
destroy  such  liability,"  the  negligence  of  a 
railroad  foreman  in  requiring  the  employ^ . 
under  him  to  run  a  hand  car  on  the -time  of 
a  passenger  train  over  the  same  track,  and 
in  close  proximity  to  such  train,  is  i^egligence 
of  the  company  which  a  jury  were  warranted 
in  finding  was  the  proximate  cause  of  Injury 
to  one  of  such  employ^,  incurred  in  assist- 
ing to  remove  the  hand  car  from  the  track  on 
the  approach  of  the  train.  San  Antonio  &  A. 
P.  R.  Co.  V.  Stevens,  83  S*  W.  235,  237,  37 
Tex.  Civ.  App.  80. 

The  "proximate  cause"  is  the  one  which 
in  the  natural  and  continuous  sequence,  un- 
broken by  an  intervening  cause,  produces  the 
injury,  and  without  which  the  result  would 
not  have  happened.  And  it  is  not  enough 
that  the  injury  is  the  natural  consequence  of 
the  negligence;  it  must  be^also  the  probable^ 
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consequence  which  might  have  been  foreseen 
by  a  man  of  ordinary  prudence.  So  that  where 
defendant  railroad  company  negligently  per- 
mitted cattle  infected  with  Texas  fever  to  es- 
cape from  its  right  of  way  to  the  adjoining 
highways,  one  of  which  led  to  a  pasture  from 
which  plaintiff  •  derived  profits  which  were 
thereafter  lost  when  the  state  veterinarian 
placed  the  highways  under  quarantine  without 
lawful  authority,  and  from  the  fact  that  the 
diseased  cattle  had  been  thereon,  plaintiff's 
patrons  would  not  permit  their  animals  to  be 
driven  to  the  pasture,  there  being  no  way  by 
which  It  could  be  reached,  except  over  the 
highway,  the  Injury  was  not  a  natural  and 
probable  consequence  of  the  negligent  acts 
which  might  have  been  foreseen  by  a  man  of 
ordinary  prudence,  and  plaintiff  could  not 
recover.  Wilson  v.  Missouri,  K.  &  T.  R.  Co., 
108  S.  W.  590,  592,  129  Mo.  App.  658  (quoting 
and  adopting  definition  in  Saxton  v.  Missou- 
ri Pac.  R.  Co.,  72  S.  W.  717,  98  Mo.  App.  494). 

"Proximate  cause"  is  defined  to  be  "that 
which  in  a  natural  and  continuous  sequence, 
unbroken  by  any  new  cause,  produces  that 
event,  and  without  which  that  event  would 
not  have  occurred."  But  the  sequence  is  not 
broken  by  reason  of  contributory  or  concur- 
ring causes.  Thus  there  was  liability,  where 
plaintiff,  as  was  his  custom,  started  to  cross 
a  bridge  from  the  north  in  the  company  of 
and  riding  behind  another  wheelman.  They 
were  moving  along  the  easterly  edge  of  the 
bridge,  and,  when  nearly  opposite  the  point 
from  which  a  rail  had  disappeared,  overtook 
three  pedestrians  traveling  in  the  same  direc- 
tion, gave  them  warning  of  the  approach,  and 
two  of  the  three  persons  walking  stepped  to 
the  right  and  one  to  the  left  The  leading 
wheelman  passed,  when  one  of  the  two,  who 
had  stepped  to  the  right,  returned  to  the  cen- 
ter of  the  path,  not  appreciating  that  another 
wheel  was  coming.  A  collision  occurred. 
The  plaintiff  was  thrown  from  his  wheel 
over  the  side  of  the  wall  at  the  place  where 
there  was  no  proper  guard  or  railing  on  the 
bridge.  Schell  v.  Town  of  German  Flatts, 
104  N.  Y.  Supp.  116,  118,  120,  54  Misc.  Rep. 
445  (quoting  and  adopting  definition  in  Shear. 
&  R.  Neg.  i  26). 

"Proximate  cause"  Is  "that  which  in  a 
natural  and  continual  sequence,  unbroken  by 
any  new  cause,  produces  that  event,  and  with- 
out which  that  event  would  not  have  occur- 
red; and  the  act  of  one  person  cannot  be 
said  to  be  the  proximate  cause  .of  an  injury 
when  the  act  of  another  person  has  interven- 
ed and  directly  Infiicted  it"  Where  defend- 
ant telephone  company  maintained  a  wire 
for  over  two  years  across  a  public  street 
from  an  old  brick  chimney  on  a  low  build- 
ing to  another  building  at  a  considerable  el- 
evation, 200  feet  away,  and  during  the  con- 
struction of  a  building  the  wire  was  struck 
by  the  boom  of  a  derrick,  operated  by  work- 
men engaged  on  the  building,  cau^g  the 
chimney  to  be  pulled  over  Into  the  street,  a 


part  of  which  struck  plaintiff,  causing  the  in- 
juries complained  of,  though  the  telephone 
company  was  negligent  in  maintaining  its 
wire  on  the  chimney,  which  Inspection  would 
have  shown  to  have  become  unsound,  its  fail- 
ure to  Inspect  was  not  the  proximate  cause 
of  the  fall  of  the  chimney,  but  it  was  the  in- 
tervention of  the  derrick  boom  carelessly  al- 
lowed to  swing  out  into  the  street  which 
caused  the  accident  to  occur,  and  plaintiff  in- 
jured by  the  fall  of  the  chimney  cannot  main- 
tain an  action  therefor  against  the  telephone 
company.  Leeds  v.  New  York  Tel.  Co.,  70  N. 
E.  219,  220,  178  N.  Y.  118  (quoting  and  adopt- 
ing definition  in  Laidlaw  v.  Sage,  52  N.  E. 
679, 158  N.  Y.  73,  44  L.  R.  A.  216). 

The  "proximate  cause*'  of  an  event  most 
be  understood  to  be  that  which  in  a  natural 
and  continuous  sequence,  unbroken  by  any 
new,  independent  cause,  produced  the  event, 
and  without  which  the  event  would  not  have 
occurred.  Where  several  acts  are  diarged  as 
negligence,  and  it  is  apparent  that  one  of 
them  disconnected  from  the  others  could  not 
in  and  of  itself  have  been  the  direct  or  "prox- 
imate cause,"  Its  submission  by  the  court  in 
its  charge  as  a  ground  for  recovery  is  unau- 
thorized. A  passenger  on  finding  that  the 
ticket  agent  was  not  in  his  office,  boarded  a 
train  without  a  ticket  An  employ^  in  charge 
of  the  train  requested  him  to  ali^^t  and  pro- 
cure a  ticket  The  agent  on  being  asked  for 
one  directed  him  to  board  the  train,  which 
was  then  in  motion.  The  absence  of  the 
agent  from  his  office  was  not  the  **proximate 
cause"  of  an  Injury  sustained  by  the  passen- 
ger while  attempting  to  board  the  moving 
train,  nor  was  the  passenger's  act  in  leaving 
the  train  the  "proximate  cause**  of  the  inju- 
ry. San  Antonio  ft  A.  P.  B.  Co.  t.  Trigo 
(Tex.)  101  S.  W.  254,  266. 

The  "proximate  cause"  may  be  the  pri- 
mary cause  so  linked  and  bound  to  the  events 
succeeding  that  together  they  create  one  con- 
tinuous whole,  one  event  so  operating  on  the 
other  as  to  tie  the  result  to  the  primary 
cause ;  but,  to  justify  a  finding  that  such  act 
is  the  proximate  cause  of  an  injury,  it  must 
appear  that  the  injury  was  the  natural  and 
probable  consequence  of  the  act,  and  that  it 
ought  to  have  been  foreseen  in  the  light  of 
attending  circumstances.  Texas  &  N.  O.  B. 
Co.  V.  Murray  (Tex.)  132  S.  W.  496,  497. 

Where  a  person's  injuries  were  received 
from  a  fire  negligently  set  by  a  railway  com- 
pany, the  chain  of  causation  between  its  neg- 
ligence and  the  injuries  was  not  broken  by 
the  person's  removal  from  the  building  set 
on  fire  just  prior  to  her  return  to  the  build- 
ing, after  which  the  Injuries  were  received. 
Birmingham  R,  Light  &  Power  Co.  r.  Hln- 
ton,  40  South.  988,  989,  146  Ala.  273. 

An  operator  of  a  machine  in  attempting 
to  suddenly  stop  it  by  drawing  his  foot  from 
the  treadle  in  the  usual  way,  slipped  and  was 
Injured  because  his  foot,  instead  of  x«aching 
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the  floor  struck  against  the  pulley  of  another 
machine  placed  too  near  him.  He  had  com- 
plained to  the  foreman  of  the  proximity  of 
the  latter  machine  and  had  been  urged  to 
continue  work,  with  the  assurance  that  it 
was  not  dangerous  and  that  the  machine 
would  be  moved  the  following  day.  Held, 
that  the  proximate  cause  of  the  accident  was 
the  proximity  of  the  machine,  authorizing  a 
recovery,  the  "proximate  cause"  of  an  injury 
being  that  cause  which  in  natural  and  con- 
tinuous sequence,  unbroken  by  an  intervening 
cause,  produces  the  injury,  the  efficient  cause 
or  the  one  that  necessarily  sets  other  causes 
in  operation.  Holman  v.  E.  E.  Souther  Iron 
Co.,  133  S.  W.  379,  382, 152  Mo.  App.  672. 

The  "proximate  cause''  of  an  event  must 
be  understood  to  be  that  which,  in  a  natural 
and  continuous  sequence,  unbroken  by  any 
new  cause,  produces  that  event,  and  without 
which  that  event  would  not  have  occurred. 
A  complaint,  alleging  that  defendant  rail- 
road violated  an  ordinance  prohibiting  a 
railroad  from  blocking  any  public  street  for 
more  than  five  minutes  at  a  time,  whereby 
plaintiff's  team,  when  near  the  crossing,  be- 
came frightened  and  ran  away,  injuring 
plaintiff,  was  demurrable,  as  not  showing 
any  causal  connection  between  the  violation 
of  the  ordinance  and  the  injuries.  Wilson 
V.  Louisville  &  N.  R.  Co.,  40  South.  941,  942, 
148  Ala.  285,  8  L.  R.  A.  (N.  S.)  987  (quoting 
and  adopting  definition  in  Shear.  &  R.  Neg. ; 
citing  Western  Ry.  of  Alabama  v.  Mutdh,  11 
South.  894,  97  Ala.  194,  21  L.  R.  A.  316,  38 
Am.  St  Rep.  179,  and  other  cases). 

4 

IMreot  or  imsuediate  o«iuie 

"Proximate  cause"  of  an  injury  is  the 
immediate  cause.  Joslin  v.  Llnder,  128  N. 
W.  500,  502,  26  S.  D.  420. 

Defining  proximate  cause  as  the  "direct** 
cause  is  error,  as  it  may  be  the  indirect 
cause.  Wheeler  v.  Milner,  118  N.  W.  187, 
188,  137  Wis.  26. 

"Proximate  cause"  is  the  direct  cause, 
without  which  injuries  would  not  have  oc- 
curred. International  &  G.  N.  R.  Co.  v. 
Trump,  94  S.  W.  908,  908,  42  Tex.  dv.  App. 
JS36  (citing  Texas  &  N.  O.  R.  Co.  y.  Black 
[Tex.]  44  S.  W.  678);  Galveston,  H.  &  B.  A, 
R.  Co.  v.  AveriU  (Tex.)  136  S.  W.  98,  100; 
Houston  &  T.  0.  R,  Co.  v.  Beard,  93  S.  W. 
532,  533,  42  Tex.  Civ.  App.  427. 

The  "proximate  cause"  of  an  injury  is 
that  act  or  omission  which  immediately 
causes  and  without  which  the  injury  would 
not  have  happened,  notwithstanding  other 
conditions  or  omissions  concurred  therewith. 
Miller  V.  Kelly  Coal  Co.,  145  111.  App.  452. 

A  "proximate  cause"  is  one  that  leads 
to  or  produces  or  directly  contributes  to  pro- 
duce the  result  or  loss.  Western  Union  Tel. 
Co  V.  Milton.  43  South.  495,  500,  53  Fla.  484, 
U  L.  R.  A.  (N.  S.)  560,  125  Am.  St  Rep.  1077. 


By  "proximate  cause"  is  Intended  an  act 
which  directly  produced  or  concurred  in  di- 
rectly producing  the  injury.  Claypool  v. 
Wigmore,  71  N.  B,  509,  510,  34  Ind.  App.  35 
(citing  Baltimore  k  O.  R.  Co.  v.  State,  to  Use 
of  Trainer,  33  Md.  543). 

A  "proximate  cause"  is  one  that  directly 
causes  or  contributes  directly  to  cause  the 
result,  without  any  independent  efficient 
cause  intervening  between  the  cause  and  the 
resulting  injury.  Florida  East  Coast  Ry. 
Co.  V.  Wade,  43  South.  775,  776,  53  Fla.  620. 

The  "proximate  cause"  of  an  injury  is 
that  act  or  omission  which  immediate 
causes  the  injury,  and  it  is  enoui^  if  It  Is 
the  efficient  cause  that 'necessarily  sets  the 
other  causes  In  operation.  Plerson  v.  North- 
ern Pac.  R.  COn  100  Pac.  999, 1001,  62  Wash. 
695. 

"Proximate  cause'*  means  a  cause  that 
immediately  precedes  and  produces  the  ef- 
fect, as  distinguished  from  the  remote,  medi- 
ate, or  predisposing  cause.  Boyce  ▼.  Chica- 
go &  A.  R.  Co.,  96  S.  W.  670,  671,  120  Mo. 
App.  168  (auoting  and  adopting  definition  in 
Webst  Int  Diet). 

"Proximate  cause"  is  defined  to  be  "that ' 
cause  which  immediately  precedes  and  di- 
rectly produces  an  effect  as  distinguished 
from  a  remote,  mediate,  or  predisposing 
cause."  "Immediate;  nearest;  next  in  or- 
der." The  maxim  of  the  law  is,  "Causa  prox- 
Ima,  non  remota,  spectatur."  It  is  said  and 
well  settled  that  a  party  is  not  responsible 
**in  respect  of  mischief  which  could  by  no 
possibility  have  been  foreseen,  and  which  no 
reasonable  person  would  have  antici£>ated." 
An  act  is  the  proximate  cause  of  an  event 
when  in  the  natural  order  of  things,  and 
under  the  particular  circumstances  surround- 
ing it,  such  an  act  would  necessarily  produce 
that  event.  In  negligence  all  courts,  both 
in  England  and  America,  construe  "proximate 
cause'*  as  a  cause  from  which  a  man  of  ordi- 
nary experience  and  capacity  could  see  that 
the  results  might  probably  ensue.  Burling- 
ton k,  M.  R.  R.  Co.  V.  Budin,  40  Pac.  603,  504, 
6  Colo.  App.  275  (citing  Broom,  Leg.  Max. 
386;  Shear.  &  R.  Neg.  11;  Bellefontaine  & 
I.  R.  Co.  V.  Snyder,  18  Ohio  St.  399,  98  Am. 
Dec.  176;  Bennett  v.  Lockwood  [N.  X.]  20 
Wend.  223,  32  Am.  Dec.  532;  McGrew  v. 
Stone,  53  Fa.  436). 

"A  'proximate  cause'  is  one  from  which 
the  injury  follows  as  a  direct  and  immediate 
consequence.  It  is  the  dominant  cause — ^the 
one  that  necessarily  sets  the  other  causes  In 
motion."  The  failure  of  the  court  to  specific- 
ally define  in  its  instructions  the  distinction 
between  proximate  and  remote  causes  is  not 
reversible  error,  where  the  jury  are  told  that 
to  authorize  a  recovery  the  defendant  must 
not  only  have  been  negligent,  but  the  negli- 
gence must  have  been  the  "direct  cause"  of  the 
injury  complained  of.  Texas  &  P.  R.  Co.  v. 
Coutourie,  135  Fed.  465,  473,  68  C.  a  A.  177. 
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"Proximate  cause"  need  not  necessarily 
be  the  immediate  cause,  which  may  be  mere- 
ly an  instrument  of  the  dominant  or  efficient 
cause.  Richmond  Coal  Co.  v.  Commercial 
Union  Assur.  Co.,  Limited,  of  London,  Eng- 
land, 159  Fed.  985,  987. 

**The  'proximate  cause*  is  not  necessari- 
ly the  immediate,  near,  or  nearest  cause, 
but  the  one  that  acts  first,  whether  immedi- 
ate to  the  injury,  or  such  Injury  be  reached 
by  setting  other  causes  in  motion,  each  in 
order  being  started  naturally  by  the  one  that 
precedes  it  and  altogether  constituting  a 
complete  chain  or  succession  of  events,  so 
united  to  each  other  by  a  close  causal  con- 
nection as  to  form  a  natural  whole,  reaching 
from  the  first  or  producing  cause  to  the  final 
result."  Cary  v.  Preferred  Accident  Ins.  Co. 
of  New  York,  106  N.  W.  1055,  1056,  127  Wis. 
67,  5  L.  R.  A.  (N.  S.)  926,  115  Am.  St  Rep. 
997,  7  Ann.  Cas.  484  (quoting  and  adopting 
definition  in  Delsenrieter  v.  Kraus-Merkel 
Malting  Co.,  72  N.  W.  735,  97  Wis.  288). 

When  an  injury  can  be  traced  directly 
to  a  tortious  act,  and  but  for  this  tortious 
N^  act  it  could  not  reasonably  be  supposed  that 
the  injury  would  have  resulted,  this  essen- 
tially antecedent  act  may  be  said  to  be  the 
''proximate  cause"  of  the  injury.  Southern 
Ry.  Co.  y.  Daughdrill,  75  S.  E.  925,  928,  11 
Ga.  App.  603. 

An  instruction  that  "proximate  cause  Is 
the  immediate,  as  contradistinguished  from 
an  intermediate,  cause,"  is  not  subject  to  the 
objection  that  it  does  not  clearly  and  fully 
express  the  law  relating  to  proximate  cause. 
Snipes  v.  Atlantic  Coast  Line  R.  Co.,  56  S.  E. 
959,  960,  76  S.  0.  207  (citing  State  y,  Adams, 
47  S.  B.  676,  68  S.  C.  421). 

"Whatever  combination  of  causes  may 
be  charged  as  having  resulted  in  an  Injury, 
the  author  of  one  of  them  can  only  be  held 
liable  when  his  act  or  negligence  was  the 
'proximate  cause,'  for,  if  it  was  remote  and 
did  not  directly  contribute  to  the  injury,  no 
liability  attaches.  It  is  the  proximate  and 
not  the  remote  that  the  law  recognizes." 
Edd  V,  Union  Pac.  Coal  Co.,  71  Pac.  215,  216, 
25  Utah,  293. 

To  constitute  contributory  negligence  a 
"proximate  cause,"  it  must  in  the  nature  of 
things  have  some  direct  and  material  relation 
to  the  injury.  Indianapolis  &  M.  Rapid 
Transit  Co.  v.  Edwards,  74  N.  E.  533,  534,  86 
Ind.  App.  202;  (citing  Beach,  Contrib.  Neg. 
p.  7;  Toledo  &  W.  Ry.  Co.  v.  Goddard,  25 
Ind.  185;  Pennsylvania  Co.  v.  Sinclair,  62 
Ind.  301,  30  Am.  Rep.  185). 

In  order  for  contributory  negligence  to 
have  been  the  "proximate  cause"  of  an  ac- 
cident, it  must  have  been  simultaneous  in  its 
operation  with  that  of  the  defendant,  of  the 
same  kind,  immediately  growing  out  of  the 
same  transaction,  and  not  something  distinct 
and  independent  of  a  prior  date.    Vizacchero 


V.  Rhode  Island  Co.,  59  Atl.  105.  107,  26  B.  I. 
392,  69  L.  R.  A.  188  (quoting  Isbell  v.  New 
York  &  N.  H.  R.  Co.,  27  Conn.  293,  71  Am. 
Dec  78). 

What  constitutes  "proximate  cause'*  has 
been  so  often  fully  explained  that  it  must  be 
assumed  that  it  is  understood  by  the  bench 
and  bar.  It  is  just  as  erroneous  to  say  that 
the  proximate  cause  is  the  direct  cause  when 
used  in  connection  with  the  question  of  plain- 
tilTs  contributory  negligence,  as  when  used 
in  connection  with  defendant's  negligence. 
Mauch  V.  City  of  Hartford,  87  N.  W.  816,  823, 
112  Wis.  40. 

"Proximate  cause"  Is  any  act  or  omission 
that  Immediately  produces  or  fails  to  pre- 
vent the  injury,  or  that  which  directly  puts 
into  operation  another  agency  or  force,  or  In- 
terposes an  obstacle  whereby  injury  is  in- 
flicted that  would  not  have  happened  except 
for  the  negligent  act  or  omission.  Wells  v. 
Great  Northern  R.  Co.,  114  Pac.  92,  95,  59 
Or.  165.  34  L.  R.  A.  (N.  S.)  818,  825  (ciUng 
32  Cyc.  p.  745 ;  Hartvig  v.  N.  P.  Lumber  Co., 
25  Pac.  358,  19  Or.  522;  Ahem  v.  Oregon 
Telephone  &  Telegraph  Co,,  33  Pac.  403.  35 
Pac.  549,  24  Or.  276,  22  L.  R,  A.  635 ;  Robin- 
son V.  Taku  Fishing  Co.,  71  Pac  790,  42  Or. 
537). 

"Proximate  cause"  is  that  act  whUAk  im- 
mediately causes  or  fails  to  prevent  an  injury 
that  might  reasonably  have  be^i  anticipated 
as  a  result  of  the  negligent  act  or  omission 
charged,  and  without  which  such  injury 
would  not  have  occurred,  the  test  being  found 
in  the  probable  injurious  consequences  whicb 
were  to  be  anticipated,  and  not  in  the  number 
of  subsequent  events  or  agencies  which  might 
arise  to  bring  such  consequences  about.  Bal- 
zer  V.  Warring,  95  N.  E.  257,  260,  176  Ind. 
585. 

The  "proximate  cause"  of  an  accident 
is  the  immediate  cause,  or  that  without  whicb 
it  would  not  have  happened.  It  is  not  the 
remote  cause  or  the  occasion  of  the  accident 
and,  where  the  original  wrong  only  becomes 
injurious  because  of  the  intervention  of  some 
distinct  wrongful  act  of  another,  the  Injury 
is  imputed  to  the  last  wrong  as  the  proximate 
cause.  Louisville  &  N.  R.  Co.  v.  Keiffer,  1X3 
S.  W.  433,  435,  132  Ky.  419, 

"Proximate  cause'*  means  a  direct  and 
moving  cause;  that  is,  one  without  which 
the  things  complained  of  would  not  have  oc^ 
curred.  Defendant's  requested  instruction, 
in  an  action  against  a  railroad  for  injuries* 
that  if  the  jury  believed  that  plaintiff's  de- 
cedent died  from  heart  failure,  or  did  not  be- 
lieve from  a  preponderance  of  evidence  tliat 
he  died  from  a  stroke  of  apoplexy  proximate- 
ly caused  by  defendant's  negligence,  they 
should  find  for  defendant,  was  properly  re- 
fused, where  the  main  charge  required  the 
jury  to  find  afllrmatively  that  decedent's 
death  was  proximately  caused  by  injuries  re- 
ceived by  him  as  complained  c^.    St  Loui» 
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Soathwestern  R.  Co.  y.  Burke,  81  8.  W.  774, 
775,  36  Tex.  Civ.  App.  222. 


The  **proxlmate  caase"  in  the  dominant 
cause,  the  one  which  neceasarlly  sets  the  oth- 
er causes  in  motion.  Texas  &  P.  R.  Co.  ▼. 
Coutourle,  135  Fed.  466,  473,  08  C.  O.  A.  177. 

"The  'proximate  cause*  Is  the  dominant 
cause,  not  the  one  which  Is  Incidental  to  that 
cause,  Its  mere  Instrument,  though  the  latter 
may  be  nearest  In  time  to  the  Injury."  Bell 
▼.  Rocheford,  113  N.  W.  157,  158,  78  Neb. 
310. 

"  'Proximate  cause'  means  the  dominant 
efficient  cause  without  which  the  Injury  would 
not  have  occurred."  Bryan  v.  Hilton  Lumber 
•Co..  70  8.  E.  036,  038,  154  N.  C.  485  (quoting 
and  adopting  definition  In  Harvell  v.  Weldon 
Lumber  Co.,  70  S.  B.  391,  154  N.  C.  254). 

"Proximate  cause"  means  the  dominant, 
^efficient  cause ;  a  cause  without  which  the  In- 
Jury  would  not  have  occurred,  and  if  the 
negligence  of  defendant  continues  until  the 
time  of  the  injury  and  the  injury  would  not 
have  occurred  but  for  such  negligence,  it  is 
not  made  remote  because  some  act  not  within 
the  control  of  defendant  and  not  amounting 
to  contributory  negligence  on  the  part  of  the 
plaintiff  concurs  in  causing  the  injury.  Har- 
vell V.  Weldon  Lumber  Co.,  70  8.  E.  389,  391, 
154  N.  C.  254. 

A  request  to  charge  that  the  term  "prox- 
imate cause"  meant  the  first  or  efficient  cause, 
and  If  the  jury  found  that  there  were  several 
causes  contributing  to  decedent's  death,  then 
the  proximate  cause  was  the  cause  coming 
first  which  set  in  motion  the  other  causes  pro- 
ducing the  accident,  was  properly  refused  as 
susceptible  of  an  interpretation  that,  if  de- 
cedent was  negligent  in  crossing  defendant's 
tracks  In  front  of  an  approaching  train,  his 
act  was  necessarily  the  proximate  cause  of 
the  accident,  and  as  overlooking  the  rule  that 
the  proximate  cause  la  the  dominant  cause 
from  which  the  Injury  follows  as  a  direct  and 
Immediate  consequence;  that  an  act  prior  in 
time  Is  not  necessarily  the  proximate  cause 
of  an  injury,  unless  the  injury  is  the  natural 
and  probable  consequence  of  such  act,  to  be 
reasonably  anticipated  therefrom,  or  if  the 
injury  could  not  have  happened,  but  for  the 
Intervention  of  a  sufficient  and  independent 
cause  operating  between  the  first  negligent 
act  and  the  injury.  Toledo,  St  L.  &  W.  R. 
Co.  V.  Kountz,  168  Fed.  832,  837,  94  C.  C.  A. 
244. 

Effioieat  o»iisa 

The  "proximate  cause*'  of  an  injury  is 
the  efficient  cause,  the  one  that  necessarily 
sets  the  other  causes  in  operation.  Comer  v. 
Meyer,  74  Atl.  497,  499,  78  N.  J.  Law,  464, 
29  L.  R.  A.  (N.  S.)  597;  Batton  v.  Public 
Service  Corp.  of  New  Jersey,  69  Atl.  164,  165, 
76  N.  J.  Law,  857,  18  L.  R.  A.  (N.  S.)  640, 
127  Am.   St   Rep.   855;    Holman  t.  £.  E. 


Souther  Iron  Co.,  133 'S.  W.  379,  382,  162  Mo. 
App.  672;  Cleveland,  C,  C.  &  St  L.  Ry.  Co. 
V.  Powers,  88  N.  E.  1073,  1077,  173  Ind.  105 
(citing  6  Words  and  Phrases,  pp.  5758,  5759) ; 
Cincinnati,  H.  ft  D.  R.  Co.  v.  Acrea,  82  N.  E. 
1009,  1011,  42  Ind.  App.  127. 

The  "proximate  cause"  is  the  efficient 
cause,  the  one  that  necessarily  sets  the  other 
causes  in  operation.  The  causes  that  are 
merely  incidental,  or  instruments  of  a  su- 
perior or  controlling  agency,  are  ii6t  the 
"proximate  causes"  and  tiie  responsible  ones, 
though  they  may  be  nearer  In  time  to  the 
result.  It  is  only  when  the  causes  are  inde- 
pendent of  each  other  that  the  nearest  is,  of 
course,  to  be  charged  with  the  disaster.  San 
Francisco  &  P.  S.  S.  Co.  v.  Carlson,  161  Fed. 
861,  853,  89  C.  C.  A.  45  (citing  and  adopting 
^tna  Ins.  Ck).  v.  Boon,  95  U.  S.  130,  24  L. 
Ed.  395) ;  DemolU  v.  United  States,  144  Fed. 
363,  366,  75  C.  C.  A.  365,  6  L.  R.  A.  (N.  S.) 
424,  7  Ann.  Cas.  121  (quoting  and  adopting 
definition  in  JEtna  Ins.  Co.  v.  Boon,  95  U.  S. 
117,  130,  24  L.  Ed.  395) ;  Frisbie  v.  FideUty 
ft  Casualty  Co.,  112  S.  W.  1024,  1025,  133  Mo. 
App.  30. 

The  "proximate  cause"  of  an  injury  is 
such  cause  as  operates  to  produce  particular 
consequences  without  the  intervention  of  any 
Independent  or  unforeseen  cause  without 
which  the  injury  could  not  have  occurred. 
Strobeck  v.  Bren,  101  N.  W.  795,  796,  93 
Minn.  428;  Hendrlx  v.  Cooleemee  Cotton 
Mills,  50  S.  B.  561.  562,  138  N.  C.  169 ;  Pend- 
roy  V.  Great  Northern  R.  Co.,  117  N.  W.  531- 
536»  17  N.  D.  433. 

It  is  a  requisite  of  "proximate  cause"  of 
an  injury  that  it  did  produce  it.  Hayes  v. 
Southern  R.  Co.,  53  S.  E.  847.  848,  141  N.  C. 
195. 

The  "proximate  cause"  of  an  injury  is 
the  cause  which  sets  in  motion  the  things 
causing  the  injury.  Indiana  Union  Traction 
Co.  V.  Kelter,  92  N.  E.  982,  985,  175  Ind.  268. 

The  "proximate  cause"  of  a  fire  is  the 
efficient  cause  which  puts  the  other  causes 
into  motion.  Hocking  v.  British  America 
Assur.  Co.  of  Toronto,  Canada,  113  Pac.  259, 
260,  62  Wash.  73,  36  L.  R.  A.  (N.  S.)  1155, 
Ann.  Cas.  1912C,  966. 

"Proximate  cause,"  in  a  legal  sense,  is 
the  efficient  cause,  or  that  cause  which  starts 
the  train  of  circumstances  leading  to  the  in- 
Jury  complained  of,  and,  in  legal  contempla- 
tion, that  may  be  a  cause  of  a  particular  oc- 
currence, which  falls  to  prevent  It,  as  well 
as  those  acts  which  actively  work  to  produce 
it  Republic  Iron  ft  Steel  Ck).  v.  Lulu  (Ind.) 
92  N.  E.  993,  995. 

"Proximate  cause"  is  the  efficient  cause, 
or  that  which  originates  and  sets  In  motion 
the  dominating  agency  that  necessarily  pro- 
ceeds through  other  causes  as  mere  instru- 
ments or  vehicles  in  the  natural  lines  of  caus- 
ation to  the  result  in  controversy.    Chicago, 
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&  B.  R.  Co.  V.  Dinius,  84  N.  E;  9. 12,  170  Ind. 
222. 

An  effident  and  adequate  canse  of  an  in- 
Jury  may  be  deemed  the  real  'or  proximate 
cause  thereof,  unless  another  cause,,  not  in- 
cidental to  such  cause,  but  Independent  of  it, 
has  intervened,  and  caused  the  injury  in 
question.  Davis  v.  Mercer  Lumber  Co.,  73 
N.  E.  899,  903, 164  Ind.  413. 

ti^  actions  for  injuries  to  employes,  the 
**proximate  cause"  of  the  injury  is  not  neces- 
sarily the  immediate  cause,  but  it  must  be 
the  "efficient  cause,"  which  is  that  cause  that 
sets  in  motion  the  general  circumstances  lead- 
ing up  to  the  injury.  Columbia  Creosoting 
Co.  V.  Beard  (Ind.)  99  N.  B.  823,  825. 

Contributory  negligence  is  the  "proxi- 
mate cause"  of  an  injury,  if  the  injury  would 
not  have  occurred  had  the  negligent  act  not 
been  committed.  Atoka  Coal  &  Mining  Co.  v. 
MUler,  104  S.  W.  555,  561,  7  Ind.  T.  104. 

Where  the  accident  complained  of  would 
have  occurred,  though  there  had  not  been 
any  negligence  of  a  person,  his  negligence  is 
not  the  "proximate  cause"  of  the  accident 
O'Connell  v.  Missouri  Pac.  R.  Co.,  131  S.  W. 
117,  149  Mo.  App.  501. 

There  may  be  more  than  one  "proximate 
cause"  of  an  accident,  if  each  was  an  efficient 
one,  without  which  l*he  injury  resulting 
would  not  have  occurred.  Sweet  v.  Perkins, 
90  N.  E.  50,  51,  196  N.  Y.  482. 

A  definition  of  "proximate  cause"  as  the 
efficient  cause  from  which  the  injury  follows, 
in  unbroken  sequence  without  any  interven- 
ing cause  to  break  the  continuity,  is  incor- 
rect. Eichmann  v.  Buchheit,  107  N.  W.  325, 
326, 128  Wis,  385,  8  Ann.  Cas.  435  (citing  Dei- 
senrieter  v.  Kraus-Merkel  Malting  Co.,  72 
N.  W.  735,  97  Wis.  279,  280 ;  Feldschneider  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  99  N.  W.  1034, 
122  Wis.  423). 

■  It  is  erroneous  to  define  "proximate,"  in 
charging  as  to  the  proximate  cause  of  the 
injury,  as  meaning  efficient  or  material. 
Boyce  v.  Wilbur  Lumber  Co.,  97  N.  W.  563, 
566,  119  Wis.  642. 

An  instruction,  that  "by  the  term  'proxi- 
mate cause'  ♦  *  ♦  is  meant  the  efficient 
cause  which  produces  the  injury  as  a  natural 
and  probable  result,"  is  not  objectionable  in 
failing  to  use  the  words  "that  which  acts 
first,"  after  the  words  "efficient  cause." 
Roedler  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  109 
N.  W.  88,  91,  129  Wis.  270. 

In  an  action  for  negligence  causing 
death,  an  instruction,  relating  to  the  cause 
of  death,  that  by  "proximate  cause"  as  used 
in  the  charge  is  meant  a  cause  without  which 
the  thing  complained  of  would  not  have  oc- 
curred, while  not  strictly  accurate  in  that  it 
was  not  sufficiently  comprehensive,  yet  it 
presented  the  test  of  "proximate  cause*'  in 


its  application  to  the  case.    Galveston,  H.  & 
S.  A.  R.  Co.  y.  Heard  (Tex.)  91  S.  W.  371,  374. 

The  "proximate  cause"  is  ascertained  by 
determining  the  responsible  cause,  without 
regard  to  its  time  or  place,  in  the  succeBsion 
of  events  resulting  in  an  injury,  and  it  is 
not  material  whether  such  cause  is  the  first 
or  last  in  the  succession  of  events,  provided 
it  is  the  responsible  cause;  and  where  an 
original  wrongful  act  supplies  the  condition 
by  which  a  subsequent  act  is  rendered  in- 
jurious the  one  committing  the  wrongful  act 
is  responsible.  Peru  Heating  Co.  v.  Lenhart, 
95  N.  E.  680,  684,  48  Ind.  App.  319. 

"Proximate  cause,"  so  far  as  applicable 
to  personal  injury  cases,  is  defined  as  "the 
efficient  cause;  that  which  acts  first  and 
produces  the  injury  as  a  natural  and  proba- 
ble result,  under  such  circumstances  that  he 
who  is  responsible  for  such  cause  as  a  person 
of  ordinary  intelligence  and  prudence  ought 
reasonably  to  foresee  that  personal  injury  to 
another  may  probably  follow  from  Buch  per- 
son's conduct"  Feldschneider  v.  Chicago,  M. 
&  St  P.  R.  Co.,  99  N.  W.  1034, 1037,  122  Wis. 
423  (quoting  Deisenrieter  v.  Kraus-Merkel 
Malting  Co.,  72  N.  W.  735,  97  Wis.  279). 

Where  the  primary  cause  of  an  injury 
is  a  pure  accident,  occasioned  without  fftult 
of  the  injured  party,  if  the  negligent  act  of 
the  defendant  Is  a  co-operating  or  culminat- 
ing cause  of  the  injury,  or  if  the  accident 
would  not  have  resulted  in  the  injury  ex- 
cepting for  the  negligent  act,  the  negligence 
is  the  "proximate  cause"  of  the  injury,  for 
which  damages  may  be  recovered.  Birsch  v. 
Citizens'  Electric  Co.,  93  Pac.  940,  943,  36 
Mont  574  (quoting  and  adopting  definition 
in  Goe  v.  Northern  Pac.  R.  Co.,  71  Pac.  182, 
30  Wash.  654). 

In  an  action  for  damages  on  account  of 
negligence,  the  **proximate  cause"  is  the  real 
or  efficient  cause  unless  another  not  inciden- 
tal to  it,  but  independent  thereof,  appears  to 
have  intervened  and  caused  the  accident 
"Proximate  cause"  is  an  essential  element 
of  recovery  in  such  an  action;  the  rule  be- 
ing that  what  is  the  proximate  cause  of  the 
injury  is  not  a  question  of  science  or  legal 
knowledge,  but  is  to  be  determined  ordinarily 
as  a  question  of  fact  by  the  jury.  Davis  v. 
Mercer  Lumber  Co.,  73  N.  £.  899,  900,  908. 
164  Ind.  413. 

In  determining  what  kind  of  cause  is  to 
be  deemed  "proximate,"  within  the  meaning 
of  an  insurance  policy,  the  law  will  not  go- 
farther  back  in  the  line  of  causation  than  to 
find  the  active,  efficient,  procuring  canse  of 
which  the  event  under  consideration  is  a  nat- 
ural and  probable  consequence,  in  view  of 
the  existing  circumstances  and  conditions. 
The  law  does  not  consider  the  cause  of  caus- 
es, beyond  seeking  the  efficient  predominant 
cause,  which,  following  it  no  further  thai> 
those  consequences  that  might  have  been  aor 
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tldpated  as  not  unlikely  to  result  from  It, 
has  produced  the  effect  An  Injury  which 
might  naturally  produce  death  in  a  person  of 
a  certain  temperament  or  state  of  health  is 
the  cause  of  his  death  if  he  dies  hy  reason  of 
it,  even  if  he  would  not  have  died  if  his 
temperament  or  previous  health  had  been 
dilferent;  and  this  is  so  as  well  when  death 
•comes  through  the  medium  of  a  disease  di- 
rectly induced  by  the  injury,  as  when  the 
injury  immediately  interrupts  the  vital  pro- 
cesses. Ck>ntinental  Casualty  Co.  v.  Lloyd, 
73  N.  E.  824,  828,  165  Ind.  52. 

An  instruction  that  "proximate  cause" 
meant  the  efficient  or  inducing  cause,  the 
cause  acting  directly  and  producing  Injury 
or  which  set  in  motion  other  causes  produc- 
ing such  injury,  there  being  an  intimate  and 
close  casual  relation  between  the  first  cause 
and  the  final  result,  that  in  either  case  such 
producing  cause  was  held  to  reach  to  the 
injury  and  be,  in  a  legal  sense,  proximate  to 
it,  was  erroneous,  since  it  authorised  the 
jury  to  find  that  defendant's  negligence  was 
the  "proximate  cause*'  of  plaintiff's  injury  if 
the  relation  between  them  was  casual,  where- 
as the  relation  must  be  that  of  cause  and 
effect  in  natural  sequence  of  events,  and  not 
mere  coincidence  of  time  and  place,  which 
relation  is  properly  described  as  "causaV 
and  not  as  "casual."  Dehsoy  v.  Milwaukee 
Electric  Railway  &  Light  Co.,  85  N.  W.  973, 
«74,  110  Wis.  412. 

. .  The  /'proximate  cause*'  is  the  efficient 
cause,  the  one  that  necessarily  sets  the  other 
causes  in  operation.  The  causes  that  are 
merely  incidental  or  instruments  of  a  supe- 
rior or  controlling  agency  are  not  the  proxi- 
mate causes  and  the  responsible  ones,  though 
they  may  be  nearer  in  time  to  the  result.  It 
is  only  when  the  causes  are  independent  of 
each  other  that  the  nearest  is,  of  course,  to 
be  charged  with  the  disaster.  The  "proxi- 
mate cause"  of  an  Injury  is  that  cause  which, 
in  natural  and  continuous  sequence,  un- 
broken by  any  efficient  intervening  cause, 
produces  the  injury,  and  without  which  the 
result  would  not  have  occurred.  The  negli- 
gence of  a  servant  does  not  excuse  the  mas- 
ter from  liability  to  a  coservant  for  an  in- 
jury which  would  not  have  happened  had 
the  master  performed  his  duty.  Kremer  v. 
New  York  Edison  Co.,  92  N.  Y.  Supp.  883, 
888,  102  App.  Div.  483  (quoting  and  adopting 
definitions  in  ^tna  Ins.  Co.  v.  Boon,  95  U. 
S.  117,  130,  24  L.  Ed.  .395 ;  Qoodlander  Mill 
Co.  V.  Standard  Oil  Co.,  63  Fed.  400,  11  C.  C. 
A.  253,  27  L.  R.  A.  583,  586;  citing  The  G.  R. 
Booth,  19  Sup.  Ct.  9,  171  U.  S.  450,  458,  43 
L.  Ed.  234;  Milwaukee  &  St  P.  R.  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  Ed.  256). 

"Where  a  negligent  act  or  omission  sets 
in  operation  a  train  of  occurrences  result- 
ing naturally  in  the  injury  complained  of, 
such  negligent  act  or  omission  is  deemed  to 
have  been  the  proximate  cause  or  to  have 


contributed  thereto."  Where  defendant 
threw  dynamite  caps  upon  vacant  ground, 
where,  as  defendant  knew,  children  picked 
them  up,  and  exploded  them  by  throwing 
them  against  rocks,  eta,  and  a  boy  who  had 
found  a  battery  back  of  an  automobile  ga- 
rage exploded  a  cap  taken  by  him  by  means 
of  the  battery,  whereby  he  was  injured,  de- 
fendant was  liable,  as  its  negligence  was  the 
"proximate  cause."  Akin  v.  Bradley  Engi- 
neering A  Machinery  Co.,  92  Pac.  908,  904,  46 
Wash.  97,  14  L.  R.  A.  (N.  S.)  586. 

The  negligence  in  starting  up  a  street 
car  while  one  was  boarding  it,  throwing  him 
onto  the  ground,  where  he  was  ran  over  by 
a  truck,  is  a  "proximate  cause"  of  the  injury, 
making  the  street  railway  company  liable, 
notwithstanding  the  concurrent  negligence 
of  the  driver  of  the  truck ;  the  negligence  of 
the  employes  of  the  company  being  an  effi- 
cient cause  of  the  injury.  Fine  v.  Interur- 
ban  St.  R.  Co.,  91  N.  Y.  Supp.  43,  45,  46  Misc. 
Rep.  587. 

A  telephone  company  negligently  permit- 
ted its  wires  to  remain  suspended  near  a 
trolley  wire  carrying  a  powerful  current  of 
electricity.  During  a  storm  the  telephone 
wire  became  detached  from  a  tree,  and  came 
in  contact  with  the  trolley  wire  becoming 
heavily  charged.  A  driver,  exercising  prop- 
er care,  drove  his  horses  against  the  tele- 
phone wire,  and  they  were  killed  by  elec- 
tricity. Held,  that  the  negligence  of  the  tel- 
ephone company  was  the  proximate  cause 
of  the  death  of  the  horses ;  the  "proximate 
cause"  of  an  injury  being  the  responsible 
cause,  the  cause  which  is  the  active,  opera- 
tive, oontinutng,  and  natural  source  of  the 
injury,  or  that  which  is  the  moving  cause 
and  without  which  the  injury  would,  not 
have  occurred,  though  subsequent  events  aid- 
ed in  bringing  about  the  result  Cumber- 
land Telephone  ft  Telegraph  Co.  v.  Kranss, 
95  N.  E.  371,  373,  48  Ind.  App.  67. 

Where  the  court  in  a  negligence  case 
charged  that  the  proximate  cause  was  not 
necessarily  the  cause  closest  in  point  of  time 
to  the  injury  complained  of,  but  was  the 
cause  which  set  in  motion  the  things  'causing 
the  injury,  the  refusal  to  charge  that  proxi- 
mate cause  was  the  inducing  cause,  -or  the 
act  which  set  in  motion  the  chain  of  circum- 
stances operating  in  a  continuous  and  un- 
interrupted sequence  which  produced  the  in- 
jury, was  not  erroneous.  Indiana  Union 
Traction  Co.  v.  Kelter,  92  N.  E.  982,  985,  175 
Ind.  268. 

"First  cause,"  "initial  cause,"  "efficient 
cause,"  and  "proximate  cause"  all  mean  the 
same  thing  in  the  law  of  negligence.  They 
mean  the  cause  acting  first  and  immediate- 
ly producing  the  injury,  or  setting  other 
causes  in  motion,  all  constituting  a  natural 
and  oontinuous  dxain  of.  events  each  having 
a  close  causal  connection  with  its  immediate 
predeces^r ;  the  final  eyentin  jthe  chain  im-> 
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mediately  effecting  the  injury  as  a  natural 
and  probable  result  of  the  cause  which  first 
acted,  and  the  person  responsible  for  the 
first  eyeut  having  reasonable  ground  to  ex- 
pect at  the  moment  of  his  act  or  default  that 
a  personal  injury  to  some  person  might  prob- 
ably result  therefrom.  There  may  be  pre- 
existing conditions  or  events  without  which 
the  final  injury  could  not  have  happened, 
such  as  the  momentary  shying  of  a  horse 
on  a  defective  highway,  the  Inadvertent  and 
uonnegUgent  misstep  of  a  traveler  into  a 
dangerous  excavation  close  to  the  sidewalk, 
or  the  nonnegligent  misstep  or  slip  upon  the 
floor  or  passage;  but  none  of  these  is  to  be 
deemed  a  cause  of  the  final  injury  any  more 
than  the  mere  presence  of  the  injured  per- 
son on  the  scene  of  the  accident.  They  are 
not  links,  either  initial  or  otherwise,  in  the 
legal  chain  of  responsible  causation,  and 
should  not  be  referred  to  as  such,  even  though 
in  ordinary  nonlegal  parlance  they  might 
broadly  be  termed  causes.  They  are  mere 
circumstances  or  conditions  either  existing, 
or  to  be  expected  in  the  natural  order  of 
things  to  occur  at  any  time;  and  they  do 
not  enter  into  the  chain  of  responsible  causa- 
tion. Winchel  v.  Goodyear,  105  N.  W.  824, 
827,  126  Wis.  271. 

"Proximate  cause"  is  the  efficient  cause 
— ^the  one  that  necessarily  sets  the  other 
causes  in  operation.  The  causes  that  are 
merely  incidental  or  instruments  of  a  supe* 
rior  or  controlling  agency  are  not  the  prox- 
imate causes  and  the  responsible  ones.  An 
act,  to  constitute  the  proximate  cause  of  an 
injury,  must  have  been  so  connected  with 
the  injury  that  injury  would  naturally  and 
probably  result  therefrom,  and  the  result 
must  have  been  so  apparent  at  the  time  that 
it  could  reasonably  be  foreseen.  It  must  be 
established  that  there  was  a  causal  con- 
nection between  the  act  and  injury,  and  that 
the  causal  connection  had  not  been  broken 
by  the  interposition  of  an  independent  force 
that  took  advantage  of  the  situation  to  ac- 
complish something  not  the  probable  or  nat- 
ural effect  of  the  situation  as  it  existed. 
The  act  of  an  employ^,  charged  with  the 
duty  of  operating  engines,  in  leaving  an  en- 
gine unguarded,  is  not  the  proximate  cause 
of  an  injury  resulting  from  a  third  per- 
son causing  the  engine  to  move,  unless  it 
could  be  said  that  the  injury  could  have  been 
reasonably  anticipated  or  foreseen.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Dickens,  103  S.  W. 
750,  755,  7  Ind.  T.  le. 

"  'Proximate  cause'  is  such  as  operates  to 
produce  particular  consequences  without  the 
intervention  of  any  independent  unforeseen 
cause  without  which  the  injuries  would  not 
have  occurred,  and  the  act  complained  of 
must  be  such  as  a  reasonably  prudent  per- 
son would  have  foreseen  as  likely  to  result 
in  injury  to  another."  Where,  in  an  action 
for  injuries  to  a  passenger  while  alighting 


from  a  train,  the  court  correctly  defined 
proximate  cause,  and  diarged  that  unless  de- 
fendant was  negligent  as  charged,  and 
plaintiff's  fall  was  proximately  caused  by  the 
negligence  of  defendant's  employes,  plaintiff 
could  not  recover,  and  that  plaintiff's  inju- 
ries must  have  been  the  direct  and  proxi- 
mate result  of  defendant's  failure  to  stop 
the  train  a  reasonably  sufficient  length  of 
time,  defendant  was  not  prejudiced  by  the 
refusal  to  charge  that  if  plaintiff  while  alight- 
ing was  interfered  with  by  a  passenger  board- 
ing the  train,  and  that  such  interference  was 
I  the  cause  of  plaintiff's  fall,  he  could  not  re- 
;  cover.  St.  Louis  Southwestern  R.  Co.  of 
Texas  v.  Bryant,  103  S.  W.  237,  238,  46  Tex. 
Civ.  App.  601. 

Foreseen  or  ezpeeted  result 

"Proximate  cause"  is  defined  generally 
as  the  cause  which  leads  to  or  may  naturally 
be  expected  to  produce  the  result.  Palmer  v. 
Portland  Ry.,  Light  &  Power  Co.,  108  Pac. 
211,  213,  56  Or.  262 ;  Doyle  v.  Southern  Pac. 
Co.,  108  Pac.  201,  208,  56  Or.  495;  Elliff  v. 
Oregon  R.  &  Nav.  Co.,  09  Pac.  76,  79,  63  Or. 
66. 

The  requisites  of  "proximate  cause"  are 
the  doing  or  omitting  an  act  which  a  person 
of  ordinary  prudence  could  foresee  might 
naturally  or  probably  produce  the  Injury, 
and  that  such  act  or  omission  did  produce 
It.  Virginia  Iron,  Coal  &  Coke  Co.  v.  Klser. 
54  S.  B.  889,  892,  105  Va.  695:  Wilson  v. 
Southern  R.  Co.,  62  a  B.  972,  978,  108  Va. 
822. 

The  "proximate  cause"  of  an  injury  is 
one  which  any  man  of  ordinary  prudence 
could  foresee  that  such  result  was  probable 
under  all  the  facts  as  they  existed.  Rams- 
bottom  V.  Atlantic  Coast  Line  R.  Co.,  60  S. 
BT.  448,  449,  138  N.  C.  38. 

The  "proximate  cause"  of  an  injury  may 
be  such  a  negligent  act  as  actively  aids  in 
producing  the  injury  as  a  direct  and  existing 
concurrent  cause,  and  such  as  might  rea- 
sonably be  expected  to  result  therein.  Tex- 
as &  N.  O.  R.  Co.  V.  BeUar,  112  S.  W.  823, 
326,  51  Tex.  Ov.  App.  154. 

"In  determining  the  cause  of  liability  In 
negligence  cases,  'proximate  cause'  is  constru- 
ed as  a  cause  from  which  a  man  with  ordi- 
nary experience  could  foresee  that  the  result 
might  ensue."  Haskell  &  Barker  Car  Co.  v. 
Prezezdziankowski,  83  N.  B.  626,  631, 170  Ind. 
1,  14  L.  R.  A.  (N.  S.)  972,  127  Am.  St  Rep. 
352. 

An  act  complained  of  to  constitute  "prob- 
able cause"  must  be  such  as  a  reasonably 
prudent  person  would  foresee  as  likely  to  re- 
sult in  injury  to  another.  St  Louis  South- 
western R.  Co.  of  Texas  v.  Bryant,  103  S.  W. 
237,  238,  46  Tex.  av.  App.  601. 

For  an  act  to  constitute  "probable  cause"' 
of  an  injury,  the  result  must  have  been  so 
apparent  at  the  time  that  It  could  reasonablj 


PBOXIMATE  CAUSB 


1339 


PROXIMATE  CAUSB 


be  foreseen.    Atchison,  T.  &  S.  F.  R.  Ck).  t. 
Dickens,  103  S.  W.  750,  756.  7  Ind.  T.  16, 

''Proximate  cause*'  has  been  defined  as 
the  doing  or  omitting  to  do  an  act  which  a 
person  of  ordinary  prudence  could  foresee 
would  naturally  or  probably  produce  the  in- 
Jury.  House  V.  Southern  R.  Co.,  67  S.  B. 
981,  982,  162  N.  C.  397. 


«i 


'Proximate  cause"  of  a  negligent  injury 
is  a  want  of  ordinary  care  which  actively 
aids  in  directly  producing  the  injury  which 
might  reasonably  have  been  contemplated 
under  the  attending  circumstances.  A.  Coh- 
«n  &  Co.  V.  Rittimann  (Tex.)  139  S.  W.  69,  61. 

''Proximate  cause*'  is  that  which  natural- 
ly leads  to  or  contributes  directly  to  produce  a 
result  which  might  be  expected  by  any  rea- 
sonable man  as  likely  to  directly  follow  the 
performance  or  nonperformance  of  any  act. 
Moore  v.  Lanier,  42  South.  462,  466,  62  Fla. 
363. 

"Proximate  cause*'  is  that  which  natural- 
ly leads  to  or  produces  or  contributes  directly 
to  produce  a  result  such  as  might  be  expected 
by  any  reasonable  and  prudent  man  is  likely 
to  directly  and  naturally  follow  or  flow  out 
of  the  performance  or  nonperformance  of 
any  act  Williams  v.  Atlantic  Coast  Line 
R.  Co.,  48  South.  209,  211,  56  Fla.  735,  24 
L.  R.  A.  (N.  S.)  134,  131  Am.  St.  Rep.  169. 

To  warrant  a  finding  that  negligence  is 
the  "proximate  cause**  of  an  injury,  it  must 
appear  that  the  injury  ought  to  have  been 
foreseen  as  likely  to  occur  by  a  person  of  or- 
dinary prudence.  International  &  G.  N.  R. 
Co.  V.  Schubert  (Tex.)  130  S.  W.  708,  709. 

"Proximate  cause**  is  the  doing  or  omit- 
ting to  do  an  act  which  a  person  of  ordinary 
prudence  could  foresee  might  naturally  or 
probably  produce  the  injury  complained  of 
and  such  act  or  omission  actually  causes  the 
injury.  It  is  the  last  negligent  act  without 
which  the  injury  would  not  have  resulted. 
Brewster  v.  Elizabeth  City,  49  8.  B,  886,  886, 
137  N.  C.  392  (citing  Coley  v.  City  of  States- 
ville,  28  S.  E.  482, 121  N.  C.  301 ;  Schwarts  v. 
Shull,  31  S.  B.  914,  46  W.  Va.  406). 

It  is  not  necessary  that  the  "proximate** 
result  be  one  which  could  be  anticipated  in 
detail.  Cavanaugh  v.  Centerville  Block  Coal 
€o.,  109  N.  W.  303,  306,  131  Iowa,  700,  7  L. 
R.  A.  (N.  S.)  907. 

It  is  not  necessary  that  the  particular 
injury  resulting  from  a  negligent  act  be  fore- 
seen to  make  the  negligence  the  "proximate 
cause*'  of  the  injury.  Cincinnati,  H.  &  D.  R. 
Co.  V.  Acrea,  82  N.  E.  1009,  1012,  42  Ind.  App. 
127. 

To  constitute  "proximate  cause,"  it  is 
not  necessary  that  the  precise  injury  should 
have  been  foreseen  or  apprehended  as  cer- 
tain to  occur.  But  it  is  sufildent  if  an  ordi- 
narily careful  person  ought,  under  the  drcmj^. 
stances,  to  have  foreseen  that  injaiy  might 


probably  result  Coolidge  ▼.  Hallauer,  105 
N.  W.  568.  578,  126  Wis.  244  (dtlng  Meyer  v. 
Milwaukee  Electric  R.  &  Light  Co.,  93  N.  W. 
6,  116  Wis.  336). 

Where  negligence  is  admitted  or  other- 
wise proved,  and  the  injuries  are  immediate 
and  flow  directly  from  the  negligent  act,  the 
guilty  person  will  not  be  excused  because  the 
particular  circumstances  are  unusual  and 
could  not  ordinarily  have  been  foreseen. 
Fnsselman  v.  Wabash  R.  Co.,  122  8.  W.  1137, 
1139,  139  Mo.  App.  198. 

It  is  said  and  well  settled  that  a  party 
is  not  responsible  "in  respect  of  mischief 
which  could  by  no  possibility  have  been  fore- 
seen, and  which  no  reasonable  person  would 
have  anticipated."  In  negligence,  all  courts, 
both  in  England  and  America,  construe 
"proximate  cause'*  as  a  cause  from  which  a 
man  of  ordinary  experience  and  cnnacity 
could  see  that  the  result  might  probably  en- 
sue. Burlington  &  M.  R.  Co.  v.  Budin,  40 
Pac.  603,  604,  6  Colo.  App.  275. 

It  is  not  necessary,  to  make  one  liable  for 
negligent  injuries,  that  he  should  have  antici- 
pated the  particular  accident  if  he  negligently 
permitted  conditions  to  exist  or  continue 
from  which  it  might  reasonably  have  been 
anticipated  that  some  injury  to  another 
would  result,  and  the  resulting  injury  is  the 
natural  and  reasonable  consequence  of  the 
negligence.  Beaning  v.  South  Bend  Electric 
Co.,  90  N.  E.  786,  792,  45  Ind.  App.  261. 

The  liability  of  a  person  charged  with 
negligence  does  not  depend  on  whether,  with 
the  exercise  of  reasonable  prudence,  he  could 
or  ought  to  have  foreseen  the  very  injury 
complained  of;  he  being  liable  for  anything 
which,  after  the  injury  is  complete,  appears 
to  have  been  a  natural  or  probable  conse- 
quence of  his  act  or  omission.  Woodson  v. 
Metropolitan  St.  R.  Co.,  123  S.  W.  820,  827, 
224  Mo.  685,  90  L.  R.  A.  (N.  S.)  931,  20  Ann. 
Cas.  1039. 

While  consequential  damages  which  may 
be  recovered  for  violation  of  a  statutory  duty 
are  such  as  might  reasonably  be  anticipated 
by  the  perpetrator,  and  must  be  the  natural 
effect  thereof,  it  is  not  essential  that  the 
wrongdo^  may  have  foreseen  the  identical 
injury  to  the  particular  person ;  it  being  suf- 
ficient that  the  act  has  a  tendency  to  injure 
some  one,  and  finally  does  so,  in  which  case 
the  wrongful  act  is  a  "proximate  cause.'* 
Cleveland,  C,  C.  &  St  L.  R.  Co.  v.  Tauer,  96 
N.  B.  758,  760, 176  Ind.  621,  39  L.  R.  A.  (N.  S.) 
20. 

It  is  not  essential  to  make  a  negligent  act 
the  proximate  cause  of  an  injury  that  the 
particular  injurious  consequences  and  the 
precise  manner  of  their  infliction  could  rea- 
sonably have  been  foreseen  by  the  wrongdo- 
er; but,  where  the  consequences  follow  in 
unbroken  sequence  from  the  wrong  to  the  in- 
jury without  any  Intervening  efflolent  cause, 
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mediately  effecting  the  injury  as  a  natural 
and  probable  result  of  the  cause  which  first 
acted,  and  the  person  responsible  for  the 
first  event  having  reasonable  ground  to  ex- 
pect at  the  moment  of  liis  act  or  default  that 
a  personal  injury  to  some  person  might  prob- 
ably result  therefrom.  There  may  be  pre- 
existing conditions  or  events  without  which 
the  final  injury  could  not  have  happened, 
such  as  the  momentary  shying  of  a  horse 
on  a  defective  highway,  the  Inadvertent  and 
nonnegligent  misstep  of  a  traveler  into  a 
dangerous  excavation  close  to  the  sidewalk, 
or  the  nonnegligent  misstep  or  slip  upon  the 
floor  or  passage;  but  none  of  these  is  to  be 
deemed  a  cause  of  the  final  injury  any  more 
than  the  mere  presence  of  the  injured  per- 
son  on  the  scene  of  the  accident.  They  are 
not  links,  either  initial  or  otherwise,  in  the 
legal  chain  of  responsible  causation,  and 
should  not  be  referred  to  as  such,  even  though 
in  ordinary  nonlegal  parlance  they  might 
broadly  be  termed  causes.  They  are  mere 
circumstances  or  conditions  either  existing, 
or  to  be  expected  in  the  natural  order  of 
things  to  occur  at  any  time;  and  they  do 
not  enter  into  the  chain  of  responsible  causa- 
tion. Wlnchel  v.  Goodyear,  105  N.  W.  824, 
827,  126  Wis.  271. 

"Proximate  cause"  1b  the  eflldent  cause 
— ^the  one  that  necessarily  sets  the  other 
causes  In  operation.  The  causes  that  are 
merely  incidental  or  instruments  of  a  supe* 
rlor  or  controlling  agency  are  not  the  prox- 
imate causes  and  the  responsible  ones.  An 
act,  to  constitute  the  proximate  cause  of  an 
injury,  must  have  been  so  connected  with 
the  injury  that  Injury  would  naturally  and 
probably  result  therefrom,  and  the  result 
must  have  been  so  apparent  at  the  time  that 
it  could  reasonably  be  foreseen.  It  must  be 
established  that  there  was  a  causal  con- 
nection between  the  act  and  Injury,  and  that 
the  causal  connection  had  not  been  broken 
by  the  interposition  of  an  independent  force 
that  took  advantage  of  the  situation  to  ac- 
complish something  not  the  probable  or  nat- 
ural effect  of  the  situation  as  it  existed. 
The  act  of  an  employ^,  charged  with  the 
duty  of  operating  engines,  in  leaving  an  en- 
gine unguarded,  is  not  the  proximate  cause 
of  an  injury  resulting  from  a  third  per- 
son causing  the  engine  to  move,  unless  it 
could  be  said  that  the  injury  could  have  been 
reasonably  anticipated  or  foreseen.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Dickens,  103  S.  W. 
750,  755,  7  Ind.  T.  le. 

"  'Proximate  caused  is  such  as  operates  to 
produce  particular  consequences  without  the 
intervention  of  any  Independent  unforeseen 
cause  without  which  the  Injuries  would  not 
have  occurred,  and  the  act  complained  of 
must  be  such  as  a  reasonably  prudent  per- 
son would  have  foreseen  as  likely  to  result 
in  Injury  to  another."  Where,  in  an  action 
for  Injuries  to  a  passenger  while  alighting 


from  a  traia,  the  court  correctly  defined 
proximate  cause,  and  charged  that  unless  de- 
fendant was  negligent  as  charged,  and 
plaintiff's  fall  was  proximately  caused  by  the 
negligence  of  defendant's  employ^,  plaintiff 
could  not  recover,  and  that  plaintiff's  inju- 
ries must  have  been  the  direct  and  proxi- 
mate result  of  defendant's  failure  to  stop 
the  train  a  reasonably  sufllclent  length  of 
time,  defendant  was  not  prejudiced  by  the 
refusal  to  change  that  if  plaintiff  while  alight- 
ing was  Interfered  with  by  a  passenger  board- 
I  ing  the  train,  and  that  such  Interference  was 
I  the  cause  of  plaintiff's  fall,  he  could  not  re- 
;  cover.  St.  Louis  Southwestern  R.  Co.  of 
Texas  v.  Bryant,  103  S.  W.  237,  238,  46  Tex. 
Civ.  App.  601. 

Foreseen  or  ezpeoted  result 

"Proximate  cause"  is  defined  generally 
as  the  cause  which  leads  to  or  may  naturally 
be  expected  to  produce  the  result  Palmer  t. 
Portland  Ry.,  light  &  Power  Co.,  108  Pac 
211,  213,  56  Or.  262 ;  Doyle  v.  Southern  Pac. 
Co.,  108  Pac.  201,  208,  56  Or.  495;  ElUff  t. 
Oregon  R.  &  Nav.  Co.,  99  Pac.  76,  79,  53  Or. 
66. 

The  requisites  of  "proximate  cause'*  are 
the  doing  or  omitting  an  act  which  a  permn 
of  ordinary  prudence  could  foresee  might 
naturally  or  probably  produce  the  injury, 
and  that  such  act  or  omission  did  produce 
it  Virginia  Iron,  Coal  A  Coke  Co.  t.  Kiaer. 
54  S.  B.  889,  892,  105  Va.  695;  Wilson  v. 
Southern  R.  Oo.,  62  8.  B.  972,  9TS,  108  Va. 
822. 

The  "proximate  cause"  of  an  Injury  Is 
one  which  any  man  of  ordinary  prudence 
could  foresee  that  such  result  was  probable 
under  all  the  facts  as  they  existed.  Rams- 
bottom  V.  Atlantic  Coast  Line  R.  Co.,  50  S. 
B.  448,  449,  138  N.  C.  38. 

The  "proximate  cause"  of  an  injury  may 
be  such  a  negligent  act  as  actively  aids  in 
producing  the  injury  as  a  direct  and  existing 
concurrent  cause,  and  such  as  might  rea- 
sonably be  expected  to  result  therein.  Ttex- 
as  &  N.  O.  R.  Co.  V.  Bellar,  112  8.  W.  823. 
326,  51  Tex.  Ov.  App.  154. 

"In  determining  the  cause  of  liability  in 
negligence  cases,  'proximate  cause'  is  constru- 
ed as  a  cause  from  which  a  man  with  ordi- 
nary experience  could  foresee  that  the  lesolt 
might  ensue."  Haskell  &  Barker  Car  Co.  v. 
Prezezdzlankowskl,  83  N.  E.  626,  631, 170  Ind. 
1,  14  L.  R.  A.  (N.  8.)  972,  127  Am.  St  Bep. 
862. 

An  act  complained  of  to  constitute  "prob- 
able cause"  must  be  such  as  a  reasonably 
prudent  person  would  foresee  as  likely  to  re- 
sult in  Injury  to  another.  St  Louis  South- 
western R.  Co.  of  Texas  v.  Bryant  103  8.  W. 
237,  238,  46  Tex.  av.  App.  601. 

For  an  act  to  constitute  ''probable  cause**' 
of  an  injury,  the  result  must  have  been  so 
apparent  at  the  time  tiiat  It  could  reasonably 
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be  foreseen.    Atchison,  T.  &  8.  F.  R.  Co.  ▼. 
Dickens,  103  S.  W.  750,  756,  7  Ind.  T.  16. 

"Proximate  cause"  has  been  defined  as 
the  doing  or  omitting  to  do  an  act  which  a 
person  of  ordinary  prudence  could  foresee 
would  naturally  or  probably  produce  the  in- 
Jury.  House  V.  Southern  R.  Co.,  67  S.  B. 
981,  982,  152  N.  O.  397. 

"Proximate  cause"  of  a  negligent  injury 
is  a  want  of  ordinary  care  which  actively 
aids  in  directly  producing  the  injury  which 
might  reasonably  have  been  contemplated 
under  the  attending  circumstances.  A.  Coh- 
«n  &  Co.  V,  Rittimann  (Tex.)  139  S.  W.  59,  61. 

"Proximate  cause"  is  that  which  natural- 
ly leads  to  or  contributes  directly  to  produce  a 
result  which  might  be  expected  by  any  rea- 
sonable man  as  likely  to  directly  follow  the 
performance  or  nonperformance  of  any  act. 
Moore  v.  Lanier,  42  South.  462,  466,  62  Fla. 
363. 

"Proximate  cause*'  is  that  which  natural- 
ly leads  to  or  produces  or  contributes  directly 
to  produce  a  result  such  as  might  be  expected 
by  any  reasonable  and  prudent  man  is  likely 
to  directly  and  naturally  follow  or  flow  out 
of  the  performance  or  nonperformance  of 
any  act  Williams  v.  Atlantic  Coast  Line 
R.  Co.,  48  South.  209.  211,  56  Fla.  735,  24 
L.  R.  A.  (N.  S.)  134,  131  Am.  St  Rep.  169. 

To  warrant  a  finding  that  negligence  Is 
the  **proximate  cause"  of  an  injury,  it  must 
appear  that  the  injury  ought  to  have  been 
foreseen  as  likely  to  occur  by  a  person  of  or- 
dinary prudence.  International  &  G.  N.  R. 
Co.  V.  Schubert  (Tex.)  130  S.  W.  708,  709. 

"Proximate  cause"  is  the  doing  or  omit- 
ting to  do  an  act  which  a  person  of  ordinary 
prudence  could  foresee  might  naturally  or 
probably  produce  the  injury  complained  of 
and  such  act  or  omission  actually  causes  the 
injury.  It  is  the  last  negligent  act  without 
which  the  injury  would  not  have  resulted. 
Brewster  v.  Elizabeth  City,  49  S.  B.  885,  886, 
137  N.  C.  392  (citing  Coley  v.  City  of  Statea- 
ville,  28  S.  B.  482, 121  N.  C.  301 ;  Schwartz  v. 
Shull,  31  S.  B.  914,  45  W.  Va.  406). 

It  is  not  necessary  that  the  "proximate" 
result  be  one  which  could  be  anticipated  in 
detail.  Cavanaugh  v.  Centerville  Block  Coal 
Co.,  109  N.  W.  303,  306,  131  Iowa,  700,  7  L. 
R.  A.  (N.  S.)  907. 

It  is  not  necessary  that  the  particular 
injury  resulting  from  a  negligent  act  be  fore- 
seen to  make  the  negligence  the  '^proximate 
cause"  of  the  injury.  Cincinnati,  H.  ft  D.  R. 
Co.  V.  Acrea,  82  N.  E.  1009,  1012,  42  Ind.  App. 
127. 

To  constitute  "proximate  cause,"  it  is 
not  necessary  that  the  preci.se  injury  should 
have  been  foreseen  or  apprehended  as  cer- 
tain to  occur.  But  it  is  sufiident  if  an  ordi- 
narily careful  person  ought,  under  the  circum- 
stances, to  have  foreseen  that  injniy  might 


probably  result  Coolidge  ▼.  Hallauer,  105 
N.  W.  568,  578,  126  Wis.  244  (citing  Meyer  v. 
Milwaukee  Electric  R.  &  Light  Co.,  93  N.  W. 
6,  U6  Wis.  336). 

Where  negligence  is  admitted  or  other- 
wise proved,  and  the  injuries  are  immediate 
and  flow  directly  from  the  negligent  act,  the 
guilty  person  will  not  be  excused  because  the 
particular  circumstances  are  unusual  and 
could  not  ordinarily  have  been  foroHeen. 
Fusselman  v.  Wabash  R.  Co.,  122  S.  W.  1137, 
1139,  139  Mo.  App.  198. 

It  is  said  and  well  settled  that  a  party 
is  not  responsible  "in  respect  of  mischief 
which  could  by  no  possibility  have  been  fore- 
seen, and  which  no  reasonable  person  would 
have  anticipated.'*  In  negligence,  all  courts, 
both  in  England  and  America,  construe 
"proximate  cause''  as  a  cause  from  which  a 
man  of  ordinary  experlencp  and  onnacity 
could  see  that  the  result  might  probably  en- 
sue. Burlington  &  M.  R.  Co.  v.  Budin,  40 
Pac.  503,  504,  6  Colo.  App.  275. 

It  is  not  necessary,  to  make  one  liable  for 
negligent  injuries,  that  he  should  have  antici- 
pated the  particular  accident  if  he  negligently 
permitted  conditions  to  exist  or  continue 
from  which  it  might  reasonably  have  been 
anticipated  that  some  injury  to  another 
would  result,  and  the  resulting  injury  is  the 
natural  and  reasonable  consequence  of  the 
negligence.  Beaning  v.  South  Bend  Electric 
Co.,  90  N.  B.  786,  792,  45  Ind.  App.  261. 

The  liability  of  a  person  charged  with 
negligence  does  not  depend  on  whether,  with 
the  exercise  of  reasonable  prudence,  he  could 
or  ought  to  have  foreseen  the  very  injury 
complained  of;  he  being  liable  for  anything 
which,  after  the  injury  is  complete,  appears 
to  have  been  a  natural  or  probable  conse- 
quence of  his  act  or  omission.  Woodson  v. 
Metropolitan  St  R.  Co.,  123  S.  W.  820,  827, 
224  Mo.  686,  30  L.  R.  A.  (N.  S.)  931,  20  Ann. 
Cas.  1039. 

While  consequential  damages  which  may 
be  recovered  for  violation  of  a  statutory  duty 
are  such  as  might  reasonably  be  anticipated 
by  the  perpetrator,  and  must  be  the  natural 
effect  thereof,  it  is  not  essential  that  the 
wrongdoer  may  have  foreseen  the  identical 
Injury  to  the  particular  person ;  it  being  suf- 
ficient that  the  act  has  a  tendency  to  injure 
some  one,  and  finally  does  so,  in  which  case 
the  wrongful  act  is  a  "proximate  cause." 
Cleveland,  C,  C.  &  St  L.  R.  Co.  v.  Tauer,  96 
N.  B.  758,  760, 176  Ind.  621,  39  L.  R.  A.  (N.  S.) 
20. 

It  is  not  essential  to  make  a  negligent  act 
the  proximate  cause  of  an  injury  that  the 
particular  injurious  consequences  and  the 
precise  manner  of  their  infliction  could  rea- 
sonably have  been  foreseen  by  the  wrongdo- 
er; but,  where  the  consequences  foUow  in 
unbroken  sequence  from  the  wrong  to  the  in- 
jury without  any  intervening  efficient  cause, 
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it  is  sufficient  if,  at  the  time  of  the  negligence, 
the  wrongdoer  might,  by  the  exerd^  of  or- 
dinary care,  have  foreseen  that  some  injury 
might  result  from  his  negligence.  Heiting  ▼. 
Chicago,  R.  I.  &  P.  R,  Co.,  96  N.  B.  842,  846, 
252  111.  466,  Ann.  Cas.  1912D,  451. 

There  is  an  apparent  conflict  in  the  ju- 
dicial definitions  of  "probable  cause."  What 
they  mean,  we  think,  is  about  this:  If  the  in- 
jury, whatever  it  may  be,  directly  and  nat- 
urally flows  from  the  negligence  complained 
of,  the  defendant  is  liable,  though  the  par- 
ticular injury  would  not  ordinarily  be  ex- 
pected to  result  from  such  negligence.  On 
the  other  hand,  if  the  injury  is  extraordinary 
and  exceptional,  such  as  no  man  could  fore- 
see or  provide  against,  the  defendant  will  not 
be  liable,  though  the  injury  would  not  have 
happened  but  for  his  negligence.  If  this  is 
a  correct  interpretation  of  the  language  of 
the  cases  defining  probable  cause,  then  they 
are  harmonious  and  are  useful  as  guides  in 
applying  the  doctrine  to  the  facts  in  every 
case.  Foley  v.  McMahon,  90  S.  W.  X13,  114, 
114  Mo.  App.  442. 

Negligence,  to  be  the  "proximate  cause*' 
of  an  Injury,  must  be  such  that  a  person  of 
ordinary  caution  and  prudence  would  have 
foreseen  that  an  injury  would  likely  result 
therefrom;  not  that  the  specific  injury  would 
result,  but  an  injury  of  some  character.  "It 
is  not  necessary  that  the  injury  in  the  precise 
form  in  which  it  in  fact  resulted  should  have 
been  foreseen.  It  is  enough  that  it  now  ap- 
pears to  have  been  a  natural  and  probable 
consequence.  In  other  words,  it  is  not  neces- 
sary to  a  defendant's  liability,  after  his  neg- 
ligence has  been  established,  to  show,  in  ad- 
dition thereto,  that  the  consequence  of  his 
negligence  could  have  been  foreseen  by  him ; 
it  is  sufficient  that  the  injuries  are  the  natu- 
ral, though  not  the  necessary  and  inevitable, 
result  of  the  negligent  fault."  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Parry,  T3  Pac  105,  107,  67 
Kan.  515  (quoting  and  adopting  definition  in 
Thomp.  Neg.  S  59). 

"Proximate  cause"  of  an  injury  must 
produce  it  under  such  circumstances  that  he 
who  is  responsible  for  such  cause  as  a  person 
of  ordinary  intelligence  and  prudence  ought 
reasonably  to  foresee  that  personal  injury  to 
another  may  probably  follow  from  such  per- 
son's conduct  Feldschneider  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  99  N.  W.  1034,  1037,  122  Wis. 
423. 

In  an  action  by  a  passenger  for  injuries, 
an  instruction  defining  the  term  "proximate 
cause"  as  that  which  naturally  and  probably 
caused  the  injury,  that  is,  the  cause  which 
leads  up  to  or  might  naturally  be  expected  to 
produce  the  result,  was  too  restricted,  for 
whether  it  might  naturally  be  expected  to 
produce  the  result  or  not,  if  it  was  the  cause 
which  did  produce  it,  it  was  the  proximate 
cause.  Cleveland  A  S.  W.  Traction  Co.  v. 
Ward,  27  Ohio  dr.  Ct  R.  761,  767. 


"Negligence  is  the  'proximate  cause'  of 
an  injury  only  when  such  injury  is  the  nat- 
ural and  probable  result  of  it,  and,  in  the 
light  of  attending  circumstances,  ought  to 
have  been  foreseen  by  a  person  of  ordinary 
intelligence  and  prudence."  Banderob  v.  Wis- 
consin Cent.  R.  Co.,  113  N.  W.  738,  743,  133 
Wis.  249;  Lemke  v.  Milwaukee  Electric  Ry. 
&  Light  Co.,  186  N.  W.  286,  288,  149  Wis. 
535. 

The  injury  must  have  been  the  natural 
and  probable  consequence  of  the  n^ligent 
act  which  an  ordinarily  prudent  person  ought 
reasonably  to  have  foreseen  might  have  oc- 
curred as  a  result  of  the  negligence,  and  with- 
out which  the  injury  would  not  have  oc- 
curred, in  order  to  make  such  act  the  "proxi- 
mate cause"  of  the  injury,  and  if  a  cause  is 
remote  and  only  furnished  the  condition  or 
occasion  of  the  injury,  it  is  not  the  proximate 
cause  thereof.  Logan  v.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.,  129  S.  W.  575,  577, 139  Ky.  202. 

V  In  order  to  recover  damages  for  an  in- 
jury because  of  negligence,  the  burden  is  on 
plaintiff,  not  only  to  show  negligence,  but  to 
prove  that  such  negligence  was  the  "proxi- 
mate cause"  of  the  injury;  that  is,  the  negli- 
gent act  must  have  been  the  natural  and 
probable  cause  of  the  injury,  which  ought 
to  have  been  foreseen  in  the  light  of  the  at- 
tending circumstances.  Southern  Kansas  R. 
Co.  of  Texas  v.  Emmett  (Tex.)  139  8.  W.  44, 
47. 

Negligence,  to  be  the  "proximate  cause" 
of  an  injury,  must  be  the  natural  and  prob- 
able consequence  of  the  negligent  or  wrongful 
act,  which  ought  to  have  been  foreseen  by  a 
reasonably  prudent  man  in  the  light  of  the 
attending  circumstances.  Butler  ▼.  Gulf  Pipe 
Line  Co.  (Tex.)  144  S.  W.  340,  342. 

A  "proximate  cause"  is  one  that  directly 
causes,  or  contributes  directly  to  cause,  the 
result,  without  any  independent,  efficient 
cause  intervening  between  the  cause  and  the 
resulting  injury.  The  particular  injuries  sus- 
tained need  not  have  been  in  fact  contem- 
plated, but  the  injuries  sustained  must  be 
such  as  should  have  been  contemplated  as  a 
natural  and  probable  proximate  result  of 
the  negligence.  Florida  East  C^oast  R.  Co. 
V.  Wade,  43  South.  775-777,  53  Pla.  620  (cit- 
ing Jacksonville,  T.  &  K.  W.  R-  Co.  v. 
Peninsular  Land,  Transp.  &  Mfg.  Co.,  9  South. 
661,  27  Fla.  1,  157,  17  L.  R.  A.  83,  66;  Mil- 
waukee &  8t  P.  R.  Co.  V.  Kellogg,  94  U.  S. 
469,  24  L.  Ed.  256;  Moore  v.  Lanier,  42 
South.  462,  52  Fla.  853;  Western  Union  TA] 
Co.  ▼.  Milton,  43  South.  495,  53  Fla.  484.  11 
R.  A.  [N.  S.]  560,  125  Am.  St.  Rep.  1077; 
6  Current  Law,  757;  Florida  Cent  &  P.  R. 
Co.  V.  Williams,  20  South.  558,  87  Fla.  406; 
Savannah,  F.  &  W.  R.  Co.  v.  Cosens,  35  South. 
398,  46  Fla.  237 ;  Seaboard  Air  Line  R.  Co. 
V.  Barwick,  41  South.  70,  51  Fla.  304;  Moon^ 
Carriers,  PL  377,12), 
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Negligence  is  the  "proximate  cause"  of 
an  injury  when  it  appears  that  the  **injnry 
was  the  natural  and  probable  consequence  of 
the  negligence  or  wrongful  act,  and  that  it 
ought  to  have  been  foreseen  in  the  light  of 
the  attending  circumstances.  Schwarzschild 
&  Sulzberger  Co.  v.  Weeks,  83  Pac.  406,  408, 
72  Kan.  190,  4  L.  R.  A.  (N.  S.)  616  (quoting 
and  adopting  Milwaukee  &  St  P.  R.  Co.  v. 
KeUogg,  94  U.  S.  469,  24  L.  Ed.  266). 

To  warrant  a  finding  that  negligence  is 
the  proximate  cause  of  an  injury.  It  must 
generally  appear  that  the  injury  was  the  nat- 
ural and  probable  consequence  of  the  negli- 
gence, and  that  it  ought  to  have  been  fore- 
seen in  the  light  of  the  attending  circum- 
stances. Ultima  Thule,  A.  ft  M.  R.  Co.  t. 
Benton,  110  S.  W.  1037,  1038,  86  Ark.  289; 
McGiU  y.  Michigan  S.  S.  06.,  144  Fed.  788, 
792,  75  C.  O.  A.  518. 

An  instruction,  in  an  action  for  a  serv- 
ant's injury,  that  negligence  is  the  "proxi- 
mate cause"  of  an  injury  only  when  the  in- 
Jury  is  the  natural  and  probable  result  of 
it,  and  when  in  the  light  of  attending  cir- 
cumstances it  ought  to  have  been  foreseen 
by  a  person  of  ordinary  care,  was  proper. 
Monaghan  v.  Northwestern  Fuel  Co.,  122  N. 
W.  1066, 1068, 140  Wis.  457. 

In  determining  what  is  ''proximate  cause" 
the  true  rule  is  that  the  injury  must  be  the 
natural  and  probable  consequence  of  the 
negligence,  such  a  consequence  as,  under  the 
circumstances  of  the  case,  might  or  ought 
to  have  been  foreseen  by  the  wrongdoer  as 
likely  to  flow  from  his  act  Russell  v.  West- 
moreland County,  26  Pa.  Super.  Ct.  425,  429. 

"In  determining  what  is  'proximate 
cause,'  the  true  rule  is  that  the  injury  must 
be  the  natural  and  probable  consequence  of 
the  negligence;  such  a  consequence  as,  un- 
der the  surrounding  circumstances  of  the 
case,  might  and  ought  to  have  been  foreseen 
by  the  wrongdoer  as  likely  to  flow  from  his 
acts."  Waters-Pierce  Oil  Co.  v.  Knisel,  96  S. 
W.  342,  345,  79  Ark.  608  (quoting  and  adopt- 
ing definition  in  Hoag  v.  Lake  Shore  ft  M.  S. 
R.  Co.,  STj  Pa.  293,  27  Am.  Rep.  653). 

"The  •proximate'  legal  cause  is  that  act- 
ing first  and  producing  the  injury,  either 
immediately  or  by  setting  other  events  in  mo- 
tion, all  constituting  a  natural  and  continu- 
ous chain  of  events,  each  having  a  close  caus- 
al connection  with  Its  immediate  predecessor, 
as  a  natural  and  probable  result  of  the  cause 
which  first  acted,  under  such  circumstances 
as  tlie  person  responsible  for  the  first  event 
should  as  an  ordinarily  prudent  and  intel- 
ligent person  have  reasonable  ground  to  ex- 
pect at  the  moment  of  his  act  or  default 
that  an  injury  to  some  person  might  prob- 
ably result  therefrom."  Stefanowski  v.  Chain 
Belt  Co.,  109  N.  W.  682,  583,  129  Wis.  484,  7 
li.  IL  A.  (N.  S.)  955. 

"A  'proximate  cause'  is  one  that  leads 
to  or  produces,  or  directly  contributes  to  pro- 


ducing, the  result  or  loss.  If  the  loss  is  not 
such  as  would  likely  or  probably  result  from 
the  negligence  of  defendant,  he  is  not  liable, 
since  he  can  ordinarily  be  held  responsible 
only  for  the  probable  results  of  his  negligence, 
which  he  should  have  foreseen."  Western 
Union  TeL  Co.  v.  Milton,  43  South.  495,  500, 
53  Fla.  484,  11  L.  R.  A.  (N.  S.)  560,  125  Am. 
St.  Rep.  1077  (citing  Moore  v.  Lanier,  42 
South.  462,  52  Fla.  353;  Jacksonville,  T.  & 
K.  W.  Ry.  Co.  V.  Peninsular  Land,  Transp. 
&  Mfg.  Co.,  9  South.  661,  27  Fla.  1,  157,  17  L. 
R.  A.  33,  65;  Janes  v.  City  of  Tampa,  42 
South.  720,  52'  Fla.  292,  120  Am.  St  Rep.  203, 
11  Ann.  Cas.  510). 

To  constitute  "proximate  cause,"  the  in- 
Jury  must  be  the  natural  and  probable  result 
of  the  negligence,  and  be  of  such  a  character 
as  an  ordinarily  prudent  person  ought  to 
have  foreseen  might  probably  occur  as  the 
result,  though  it  is  not  necessary  that  the 
negligent  person  might  have  foreseen  the  pre- 
cise form  of  the  injury.  Seith  v.  Common- 
wealth Electric  Co.,  89  N.  E.  425,  427,  241  lU. 
252,  24  L.  R.  A.  (N.  S.)  978,  132  Am.  St.  Rep. 
204. 

If,  from  the  time  a  negligent  act  of  the 
defendant  occurs,  the  ensuing  consequences 
flow  from  and  become  attributable  to  his 
conduct  as  the  cause  which  controlled  and 
led  to  the  final  event,  his  negligence  thus  be- 
comes the  eflident  cause  and  is  proximate  in 
its  character,  if  he  ought  reasonably  to  have 
foreseen  that  a  personal  Injury  might  result 
therefrom.  "It  is  not  required  that  the 
'specific'  injury  or  'such*  an  injury  as  is 
complained  of  was  or  ought  to  have  been 
specifically  anticipated  as  the  natural  and 
probable  consequences  of  the  wrongful  act. 
It  is  sufficient  if  the  facts  and  circuiustauces 
are  such  that  the  consequences  attributable 
to  the  wrongful  conduct  charged  are  within 
the  field  of  reasonable  anticipation."  Winch- 
el  V.  Goodyear,  105  N.  W.  824,  826,  126  Wis. 
271  (citing  Morey  v.  Lake  Superior  Terminal 
&  Transfer  Ry.  Co.,  103  N.  W.  271,  125  Wis. 
148,  12  L.  R.  A.  [N.  S.]  221). 

If  one  desires  to  save  an  objection  to  an 
Instruction  that  proximate  cause  is  that 
which  naturally  produces  the  event,  and  with- 
out which  the  event  could  not  have  happened, 
because  it  omits  the  condition  that  the  result 
must  be  such  as  a  person  of  ordinary  pru- 
dence should  have  foreseen,  he  must  request 
a  special  charge  upon  the  matter.  Thompson 
ft  Ford  Lumber  Ca  v.  Thomas  (Tex.)  147  S. 
W.  296,  306  (citing  6  Words  and  Phrases,  p. 
5760). 

An  instruction  defining  proximate  cause 
as  that  which  in  a  natural  and  continuous  se- 
quence, unbroken  by  any  new  Independent 
cause,  produces  the  event,  and  without  which 
the  event  would  not  have  occurred,  was  not 
objectionable  for  failure  to  require  that  de- 
fendant must  have  reasonably  anticipated  in- 
Jury  as  the  result  of  the  acts  for  which  it 
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was  sought  to  be  held  liable.  Missouri,  K.  & 
T.  R.  Co.  of  Texas  v.  Turner  (Tex.)  138  S. 
W.  1126,  1127. 

An  instruction,  defining  '*proxlmate 
cause"  as  "such  a  cause  in  the  absence  of 
which  injury  would  not  have  happened," 
was  erroneous  as  ignoring  the  distinction  be- 
tween proximate  and  remote  cause,  and  leav- 
ing out  the  essential  element  that  the  result 
must  be  such  as  a  person  of  ordinary  pru- 
dence should  have  foreseen  as  likely  to  occur, 
as  a  probable  consequence  in  the  light  of  all 
the  attending  circumstances. .  Gulf  Cooper- 
-age  Co.  V.  Abemathy,  116  S.  W.  869,  871,  54 
Tex.  Civ.  App.  137. 

In  an  action  by  a  servant  for  personal 
injuries,  a  definition  of  "proximate  cause"  as 
a  cause  without  which  the  injury  would  not 
have  occurred,  while  erroneous  because  fail- 
ing to  state  that  such  a  cause  must  be  one 
from  which  it  could  have  been  reasonably  an- 
ticipated that  the  injury  would  result  as  a 
natural  and  probable  consequence,  was  cured 
by  other  instructions  stating  that  the  jury 
could  not  find  for  plaintiff  unless  the  negli- 
gent failure  of  defendants  to  inform  plaintiff 
•that  the  dangers  incident  to  his  occupation 
evidenced  a  want  of  care  on  defendants'  part 
4md  that  defendants  should  have  reasonably 
anticipated  injury  to  plaintiff  as  the  probable 
result  of  such  want  of  care.  Rice  v.  Dewber- 
ry (Tex.)  »3  S.  W.  715,  719. 

To  render  a  master  liable  for  an  injury 
there  must  be  a  direct  causal  connection  be- 
tween his  misconduct  and  the  injury,  and 
the  latter  must  be  the  direct  result  of  some 
negligent  act  of  the  master.  But  he  is 
chargeable  with  the  natural  and  probable 
consequences  of  his  own  act  and  the  causal 
connection  will  be  suflScient  if,  according  to 
the  usual  experience  of  manirind,  the  result 
ought  to  have  been  foreseen  and  provided 
against  by  him.  The  intervening  act  of  a 
third  person  or  other  agency  contributing  to, 
and  bringing  about,  a  condition  necessary  to 
produce  the  injurious  effect  of  the  original 
negligence,  will  not  excuse  the  first  wrong- 
doer, if  the  intervening  cause  and  Its  proba- 
ble consequence  be  such  as  should  have  been 
anticipated  by  the  latter.  The  test  is  to  be 
found  in  the  probable  injurious  consequences 
which  were  to  be  anticipated,  not  in  the  num- 
ber of  subsequent  events  and  agencies  which 
might  arise.  Trickey  v.  Clark,  93  Pac.  457, 
460,  50  Or.  516  (citing  Ahem  v.  Oregon  Tele- 
phone &  Telegraph  Co.,  33  Pac.  403,  36  Paa 
549,  24  Or.  276,  22  L.  R.  A.  635;  Stone  r. 
Boston  &  A.  R.  Co.,  51  N.  E.  1,  171  Mass.  536, 
41  L.  R.  A.  794). 

A  wrongful  act  is  not  the  '^proximate 
cause"  of  an  injury  which  is  not  the  ordinary 
and  natural  consequence  of  such  act  unless 
the  person  doing  the  act  knows,  or  has  rea- 
sonable means  of  knowing,  tiiat  consequences 
not  usually  resulting  from  the  act  are  by 
reason  of  some  existing  cause  likely  to  inter* 


vene  so  as  to  cause  the  damage.    Stewart  ▼. 
City  of  Ripon,  38  Wi&  584,  600. 

There  are  two  essential  elements  in  the 
doctrine  of  "proximate  cause":  (1)  It  must 
appear  that  the  injury  was  the  natural  or 
probable  consequence  of  the  negligent  or 
wrongful  act ;  (2)  that  it  ought  to  have  been 
foreseen  in  the  light  of  attending  circum- 
stances. A  fire  started  in  a  building  some 
distance  from  plaintiff's  hotel,  for  which  de- 
fendant railroad  company  was  not  responsi- 
ble. The  fire  burned  several  buildings  and 
spread  to  and  burned  certain  piles  of  lumber 
on  and  along  defendant's  right  of  way,  from 
which  piles  it  spread  to  plaintilTs  hotel  and 
destroyed  it  Held,  that  defendant's  negli- 
gence, if  any,  in  permitting  such  lumber  to  be 
piled  on  its  right  of  way  adjacent  to  plain- 
tiff's hotel,  was  not  the  **proximate  cause"  of 
the  burning  of  the  hoteL  Bowers  v.  Bast 
Tennessee  &  W.  N.  C.  R.  Co.,  57  S.  E.  453; 
454, 144  N.  0.  684,  12  L.  R.  A.  (N.  S.)  446. 

The  first  requisite  of  "proximate  cause'* 
is  the  doing  or  omitting  to  do  an  act  which 
a  person  of  ordinary  prudence  would  foresee 
might  naturally  or  probably  produce  the  in- 
jury, and  the  second  requisite  is  that  it  did 
produce  it,  and  where  a  trespasser  on  de- 
fendant's train  was  forcibly  ejected  there- 
from by  defendant's  brakeman,  while  the 
train  was  moving  rapidly,  and  in  falling 
struck  a  clearance  post  by  the  side  of  the 
track,  and  was  thereby  thrown  under  the  car 
wheels  and  injured,  the  wrongful  act  of  the 
brakeman  was  the  "proximate  cause"  of  the 
injury.  Hayes  v.  Southern  Ry.  Co^  58  8.  B. 
847, 848. 141  N.  0. 195. 

To  warrant  a  finding  that  negligeace,  or 
an  act  not  amounting  to  wanton  wrong.  Is 
the  "proximate  cause"  of  an  injury,  it  must 
appear  that  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  circum- 
stances. Where  it  is  alleged  that  deceased 
died  from  a  shot  fired  by  third  persons  whUe 
deceased  was  in  the  custody  of  ofiScers  of  the 
law  under  arrest,  and  that  his  death  was 
caused  by  the  negligence  of  such  officers  in 
failing  to  protect  deceased,  the  '^proximate 
cause"  of  his  death  was  the  shot,  and  not 
the  negfigence  of  the  ofiScers  In  failing  to  iHt>- 
tect  him.  Jaruagln  v.  Travelers'  Protective 
Ass'n  of  America,  133  Fed.  892,  894,  66  a  C. 
A.  622,  68  li.  R.  A.  499  (quoting  from  Mil- 
waukee &  St  P.  R.  Ck).  V.  Kellogg,  94  U.  S. 
469,  475,  24  L.  Ed.  256). 

The  rule  in  determining  wliat  is  ''proxi- 
mate cause"  is  that  the  injury  must  be  the 
natural  and  probable  consequence  of  the  neg- 
ligence cliarged,  such  a  consequence  as  under 
the  surrounding  circumstances  of  the  case 
might  and  ought  to  have  been  foreseen  by 
the  wrongdoer  as  likely  to  flow  from  his  act 
Wires  of  a  telephone  company  and  of  an 
electric  light  company  were  strung  on  tlw 
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same  poles.  The  telepbone  wires  maintained 
below  the  electric  light  wires  became  broken. 
The  electric  light  wires  also  became  broken, 
and  both  wires  emitted  sparks,  and  one  was 
injured  by  coming  in  contact  with  the  elec- 
trically charged  telephone  wires.  The  tele- 
phone wires  became  charged  by  coming  in 
contact  with  the  electric  light  wires.  The 
proximate  cause  of  the  injury  was  the  defec- 
tiye  condition  of  the  electric  light  wires.  Ok- 
lahoma Gas.  &  Electric  Co.  y.  Lukert,  84  Pac. 
1076,  1081,  16  Okl.  397. 

Negligence,  to  be  the  "proximate  cause" 
of  an  injury,  must  be  such  that  a  person  of 
ordinary  caution  and  prudence  would  have 
foreseen  that  an  injury  would  likely  result 
therefrom;  not  that  the  specific  injury  would 
result,  but  an  injury  of  some  character.  In 
an  action  against  the  owners  of  an  oil  well 
to  recover  damages  for  the  loss  of  tools,  etc., 
by  fire  resulting  from  an  explosion,  on  the 
ground  of  negligence  in  causing  the  well  to 
be  shot  with  nitroglycerine  late  in  the  even- 
ing instead  of  waiting  until  the  following 
day,  and  in  failing  to  leave  a  suitable  person 
in  charge  during  the  night,  where  the  evi- 
dence showed  that  an  explosion  occurred 
about  0  o'clock  in  the  nighttime  when  no  one 
was  present,  that  there  was  no  fire  about  the 
premises,  and  there  was  no  evidence  showing 
bow  the  escaping  oil  came  in  contact  with 
the  fire  or  what  the  immediate  or  direct 
cause  of  the  explosion  was,  the  alleged  acts 
of  negligence  were  the  remote  and  not  the 
"proximate  cause**  of  the  injury,  and  the 
proximate  cause  was,  necessarily,  some  inde- 
pendent agency.  The  acts  of  the  owner  only 
furnished  the  condition  by  which  the  injury 
was  made  possible.  Comes  v.  Dabney,  102 
Pac.  488,  490,  79  Kan.  820  (citing  and  adopt- 
ing Atchison,  T.  &  S.  F.  R.  Co.  v.  Parry,  73 
Pac.  106,  67  Kan.  515,  Missouri  Pac.  Ry.  Co. 
T.  Columbia,  60  Pac.  338,  65  Kan.  390,  58  L. 
K.  A.  399). 

In  order  to  make  a  negligent  act  the 
•'proximate  cause"  of  an  injury,  it  is  not  nec- 
essary that  the  particular  injury  and  partic- 
ular manner  of  its  occurrence  could  reason- 
ably have  been  foreseen;  but  if  the  conse- 
quences follow  in  unbroken  sequence  from 
the  wrong  to  the  injury,  without  an  interven- 
ing efficient  cause,  it  is  sufficient  if  at  the 
time  of  the  negligence  the  wrongdoer  might 
by  the  exercise  of  ordinary  care  have  fore- 
seen that  some  injury  might  result  from  his 
negligence.  Where  a  railway  company  al- 
lowed combustible  material  to  accumulate  up- 
on its  right  of  way  next  to  Intestate's  premis- 
es, it  was  bound  to  anticipate  that,  if  a  fire 
started  therein  and  endangered  her  property, 
she  would  try  to  put  it  out;  and  where  a  fire 
started  from  a  spark  from  defendant's  loco- 
motive and  erpread  to  intestate's  premises, 
and  she,  in  attempting  to  extinguish  it  and 
while  exercising  due  care,  was  burned  to 
death,  defendant's  negligence  was  the  "proxi- 
mate cause"  of  the  injury,  since  it  should 


have  anticipated  such  a  result  as  probable. 
Illinois  Cent  R.  Co.  v.  Siler,  82  N.  E.  362^ 
364,  229  111.  390,  15  L.  R.  A.  (N.  S.)  819,  11 
Ann.  Ca&  368. 

A  carrier  is  not  liable  for  a  loss  of  prop- 
erty in  shipment  through  an  act  of  God, 
which  could  not  reasonably  have  been  fore- 
seen, although,  but  for  its  previous  negli- 
gence, by  which  the  shipment  was  delayed, 
the  property  would  have  escaped  the  danger 
and  the  loss  would  not  have  occurred.  In 
such  case  the  negligence  is  not  the  *'proxi- 
mate  cause"  of  the  injury.  Empire  State 
Cattle  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  135 
Fed.  135,  141. 

Negligence  of  a  person  cannot  be  the 
*  "proximate  cause"  of  a  harm  to  another  fol- 
lo^ng  it  unless  under  all  the  attending  cir- 
cumstances ordinary  prudence  would  have  ad- 
monished the  person  sought  to  be  charged 
with  the  negligence  tliat  his  act  or  omission- 
would  probably  result  in  injury  to  some  one. 
The  general  test  as  to  whether  negligence  is 
the  "proximate  cause"  of  an  accident  is  there- 
fore said  to  be  whether  it  is  such  that  a  per- 
son of  ordinary  intelligence  should  have  fore- 
seen that  an  accident  was  liable  to  be  pro- 
duced thereby.  "Proximate  cause"  is  the 
probable  cause.  A  farmer  who  had  driven  a 
team  of  11  year  old  horses  17  miles  hitched 
one  of  them,  as  be  had  been  frequently  in  the 
habit  of  doing,  to  a  hitching  rail  in  front  of 
a  store,  and  was  engaged  in  unloading  his 
wagon,  going  back  and  forth  for  this  pur- 
pose but  a  short  distanca  The  halter  was 
apparently  in  good  condition,  and  no  defect 
therein  was  shown.  While  the  team  waK 
standing  quietly,  a  boy,  in  turning  over  the 
hitching  rail  near  the  head  of  the  team, 
struck  the  nose  of  the  one  hitched  with  his 
foot,  which  frightened  the  team  and  caused 
them  to  break  loose,  by  breaking  the  halter, 
and  run  away,  causing  damage.  Held,  that 
the  striking  of  the  horse  by  the  boy  was  the- 
"proximate  cause"  of  the  accident.  Stephen- 
son V.  Corder,  80  Pac.  938,  939,  71  Kan.  475, 
69  L.  R.  A.  246,  114  Am.  St.  Rep.  500  (quoting 
1  Thomp.  N^.  S  60). 

Where  negligence  in  setting  out  a  fire  is 
established,  changes  in  the  direction  and 
force  of  the  wind  carrying  the  result  of  the 
negligence  further  than  it  would  otherwise 
have  gone  does  not  affect  the  liability  for  the 
injuries,  though  entirely  unforeseen.  E.  T. 
&  H.  K.  Ide  V.  Boston  &  M.  R.  R.,  74  Ati.  401,. 
406,  83  Vt  66. 

IneTltable  or  neoessary  result 

The  "proximate  cause"  of  an  injury  Is 
the  one  that  necessarily  sets  the  other  causes 
in  operation.    Zellers  v.  Delaney,  78  A.  212. 

A  "proximate  cause"  is  one  in  which  is 
involved  the  idea  of  necessity.  It  is  one  the 
connection  between  which  and  the  effect  is 
plain  and  intelligible ;  it  is  one  which  can  be 
used  as  a  term  by  which  a  proposition  can  be- 
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demonstrated;  that  Is,  one  which  can  be 
reasoned  from  conclusively.  The  "proximate 
<»iU8e"  being  given,  the  effect  must  follow, 
and  it  is  this  idea  of  necessity — ^the  necessary 
connection  between  the  cause  and  the  ef- 
fect— that  is  the  prime  distinction  between 
a  proximate  and  a  remote  cause.  McGovem 
▼.  Degnon-McLean  Contracting  Co.,  105  N. 
Y.  Supp.  408,  410,  120  App.  Div.  524  (citing 
4  Am.  Law  Rev.  201,  203;  Laidlaw  v.  Sage, 
52  N.  E.  679,  158  N.  Y.  73,  09,  44  L.  B.  A. 
216). 

A  "proximate  cause*'  is  one  which  is  in- 
volved in  the  idea  of  necessity.  A  city  is 
not  liable  for  injury  to  a  horse  slipping  upon 
asphalt  pavement  and  getting  its  foot  wedged 
In  a  sewer  culvert  opening  in  the  face  of^the 
sidewalk  curb,  3  feet  8  inches  long  aiul  8 
Inches  high  above  the  street  level ;  it  not  ap- 
pearing similar  accidents  had  ever  occurred 
or  that  the  city  had  notice  of  the  likelihood 
of  such  an  accident  Vaccarini  v.  City  of 
New  York,  104  N.  Y.  Supp.  928,  931,  54  Misc. 
Rep.  600. 


An  alleged  act  of  negligence,  which 
would  not  have  produced  the  injury  but  for 
the  interposition  of  an  independent  cause 
which  could  not  have  been  reasonably  antid* 
pated,  but  which  turned  aside  the  natural 
sequence  of  events  and  produced  the  result, 
is  not  the  **proximate  cause"  of  the  injury 
and  is  not  actionable.  The  intervening  cause 
is  the  only  "proximate  cause."  American 
Bridge  Co.  v.  Seeds,  144  Fed.  605,  610,  75  a 
C.  A.  407, 11  L.  B.  A.  (N.  S.)  104L 

An  act  of  negligence  is  not  the  "proxi- 
mate cause"  of  an  injury,  in  a  legal  sense, 
where  there  was  an  independent  intervening 
cause,  unless  the  injury  was  not  only  the  nat- 
ural, but  the  probable,  result  of  such  negli- 
gence, and  the  intervening  cause  should  rea- 
sonably have  been  foreseen.  The  Sant&  Rita, 
173  Fed.  413,  417. 

The  test  by  which  to  determine  whether 
the  intervening  act  of  an  intelligent  agent 
which  has  become  the  efficient  cause  of  an  in- 
Jury  shall  be  considered  a  new  and  independ- 
ent cause,  breaking  the  sequence  of  events, 
put  in  motion  by  the  original  or  primary  neg- 
ligence, is  whether  the  intervening  act  and 
the  resultant  injury  is  one  that  the  author  of 
the  primary  negligence  could  have  reasonably 
foreseen  and  expected.  Harton  v.  Forest 
City  Telephone  Co.,  54  S.  E.  299,  302,  141 
N.  C.  455. 

"In  speaking  of  an  adequate  and  inde- 
];)endent  intervening  cause,  as  cutting  off  the 
connecting  and  negligent  and  a  subsequent 
injury,  it  is  not  proper  to  require  that  the 
intervening  cause  to  be  searched  for  be  one 
involving  negligence  or  wrong.'*  Cavanaugh 
V.  Centerville  Block  Coal  Co.,  109  N.  W.  308, 
806,  181  Iowa,  700,  7  L.  B.  A.  (N.  8.)  907. 


'^n  determining  the  proximate  cause  w« 
must  look  to  the  direct  and  efficient  cause — 
that  is,  the  thing  amiss — and  detetmine 
whether  the  injury  resulted  therefrom.  An 
intervening  human  agency  may  break  the 
connection  between  the  negligent  act  and 
the  subsequent  injury,  but  that  agency  must 
act  either  independently  of  the  preceding  neg- 
ligence, or  the  intervening  action  must  have 
been  negligent,  so  as  to  constitute  an  Inde- 
pendent proximate  cause,  in  order  to  break 
the  connection  between  the  wrong  complain- 
ed of  and  the  injury.*'  Phinney  v.  Illinois 
Cent  R.  Co.,  98  N.  W.  358,  361,  122  Iowa, 

48a 

The  direct  or  "proximate**  conseqaenoes 
of  a  wrongful  act  are  those  which  occur  with- 
out any  intervening  Independent  cause;  and 
the  fact  that  the  injuries  chiefly  complained 
of  were  caused  immediately  by  the  act  of 
plaintiffs  In  walking  from  the  place  where 
they  left  the  cars  to  the  next  station  will 
not  reUeve  defendant  from  liability  therefor, 
where  it  appears  that  the  plaintiffs'  act  In  so 
walking  was  rendered  aiq;)arentl7  necessaiy 
by  defendant's  wrongful  act,  and  was  not 
negligent  Brown  v.  Chicago,  H.  ft  St  P.  Ry. 
Co.,  11  N.  W.  866,  363,  54  Wis.  342,  41  Am. 
Rep.  41. 

Where,  In  the  sequence  of  events  between 
an  original  default  and  a  final  Injury,  an  en- 
tirely independent  and  imrelated  cause  Inter- 
venes which  is  of  itself  sufficient  to  stand  as 
the  cause  of  the  mischief,  the  second  cause  is 
ordinarily  regarded  as  the  ''proximate  cause** 
and  the  other  as  the  ''remote  cause.''  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Calhoun,  29  Sup.  Ct 
321,  323,  213  U.  S.  1,  53  L.  Ed.  6n  (citing 
Louisiana  Mut  Ins.  Co.  v.  Tweed,  7  WalL 
[74  U.  S.]  44,  52,  19  U  Bd.  65,  67). 

A  negligent  act  may  be  the  "pioxlmate 
cause"  of  an  injury,  though  not  the  sole 
cause,  where  the  intervening  act  Is  set  In 
motion  or  induced  by  the  negligent  act,  and 
the  consequence  is  one  that  should  have  been 
foreseen.  Dannenhower  v.  Western  Union 
Tel.  Co.,  67  Atl.  207,  218  Pa.  216  (citing  Marsh 
V.  Giles,  60  Ati.  315,  211  Pa.  17). 

It  is  a  principle  of  law,  applicable  to  the 
doctrine  of  "proximate  cause,"  that  If  the 
original  act  was  wrongful,  and  would  nat- 
urally in  the  course  of  events  prove  Injurious 
to  some  person  and  does  actually  result  in 
injury  through  the  intervention  of  other 
causes  not  wrongful,  the  injury  Is  referable 
to  the  wrongful  cause.  But  If  the  original 
wrong  becomes  injurious  only  In  oonseqn^iee 
of  the  intervention  of  some  distinct  wrongful 
act  by  another,  the  injury  is  imputed  to  the 
last  wrong  as  a  proximate  cause.  Currier  v. 
McKee,  59  Ati.  442,  443,  99  Me.  364,  3  Ann. 
CJas.  57  (citing  Cooley,  Torts,  p.  76). 

"The  breach  of  duty  upon  which  an  ac- 
tion Is  brought  must  be,  not  only  the  cause, 
but  the  'proximate  cause,'  of  the  damage  to 
the  plaintiff.    •    •    ♦    The  'proximate  cause' 
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of  ai|  eTent  must  be  understood  to  be  that 
which,  in  a  natural  and  continuous  sequence, 
unbroken  by  any  new  cause,  produces  that 
event,  and  without  which  that  event  would 
not  have  occurred.  If,  after  the  cause  in 
question  has  been  in  operation,  some  inde- 
pendent force  conies  in  and  produces  an  in- 
Jury  not  its  natural  or  probable  effect,  the 
author  of  the  cause  is  not  responsible.  Sup- 
posing that,  if  it  had  not  been  for  the  inter- 
vention of  a  responsible  third  party,  the  de- 
fendant's negligence  would  have  produced  no 
damage  to  the  plaintiff,  is  the  defendant  lia- 
ble to  the  plaintiff?  This  question  must  be 
answered  in  the  negative,  for  the  general  rea- 
son that  casual  connection  between  negligence 
and  damage  is  broken  by  the  interposition 
of  independent  responsible  human  action.  I 
am  negligent  on  a  particular  subject-matter 
as  to  which'  I  am  not  contractually  bound. 
Another  person  moving  independently  comes 
In  and  either  negligently  or  maliciously  so 
acts  as  to  make  my  negligence  Injurious  to 
a  third  person.  If  so,  the  person  so  interven- 
ing acts  as  a  nonconductor  and  insulates  my 
negligence,  so  that  I  cannot  be  sued  for  the 
mischief  which  the  person  so  intervening  di- 
rectly produces.  He  is  the  one  who  is  liable 
to  the  person  injured."  McVay  v.  Brooklyn, 
Q.  C.  &  S.  R.  Co.,  99  N.  Y.  Supp.  266-268,  113 
App.  Div.  724  (quoting  and  adopting  defini- 
tion in  Laidlaw  v.  Sage,  52  N.  E.  679,  158  N. 
y.  73,  99,  44  L.  R.  A.  216;  distinguishing 
Sheridan  v.  Brooklyn  City  &  N.  R.  Co.,  36  N. 
Y.  39,  93  Am.  Dec.  490) . 

When  two  or  more  causes  culminate  in 
an  event,  one  may  be  nearer  and  more  im- 
mediately connected  with  the  result  than 
the  others.  It  Is  only  when  something  oc- 
curs, subsequent  to  the  defendant's  act,  which 
makes  it  result  in  what  would  not  otherwise 
have  happened,  that  the  latter  or  intervening 
cause  is  said  to  be  the  efficient  one,  and  for 
the  result  of  which  the  original  actor  is  not 
responsible  in  law.  Where  a  motorman  in 
charge  of  a  train  of  cars  on  an  electric  rail- 
road in  a  mine  was  injured  in  a  collision 
with  a  car  negligently  left  on  the  track  by 
the  preceding  train,  and  the  track  was  not 
sufficiently  lighted  to  enable  the  motorman  to 
see  plainly  obstructions  so  left,  the  "proxi- 
mate cause"  of  the  injury  was  the  negligence 
of  the  mineowner  in  failing  to  provide  prop- 
er lights,  and  not  the  negligence  of  the  mo- 
tor man's  fellow  servant  in  charge  of  the 
first  train  in  permitting  one  of  their  cars  to 
obstruct  the  tracks,  or  the  failure  to  provide 
suitable  lights  on  the  motor  car,  etc.  Central 
Coal  &  Iron  Co.  v.  Pearce  (Ky.)  80  S.  W.  449, 
450. 

When  one  has  violated  a  duty  Imposed 
upon  him  by  the  common  law,  he  should  be 
held  liable  to  every  person  injured  thereby 
whose  injury  is  the  natural  and  probable  con- 
sequence of  his  misconduct,  and  this  liabil- 
ity extends  to  such  Injuries  as  might  rea- 
sonably have  been  anticipated   under  ordl- 
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nary  circumstances  as  the  natural  and  prob* 
able  result  of  the  wrongful  act.  If,  subse- 
quently to  the  original  wrongful  or  negligent 
act,  a  new  cause  has  intervened  of  itself 
sufficient  to  stand  as  the  cause  of  the  mis- 
fortune, the  former  must  be  considered  as 
too  remote.  The  original  wrongful  or  neg- 
ligent act  will  not  be  regarded  as  the  "proxi- 
mate cause"  where  any  new  agency,  not 
within  the  reasonable  contemplation  of  the 
original  wrongdoer,  has  intervened  to  bring 
about  the  injury.  Where,  however,  the  in- 
tervening cause  and  its  probable  or  reason- 
able consequences  are  such  as  could  reason- 
ably have  anticipated  by  the  original  wrong- 
doer, the  casual  connection  between  the  orig- 
inal wrongful  act  and  the  subsequent  injury 
is  not  broken,  and  an  action  may  lie  there- 
for. The  act  of  a  railway  ticket  agent  in- 
fected with  smallpox  in  exposing  himself  to 
plaintiff,  who  purchased  tickets  from  him, 
was  the  "proximate  cause"  of  plaintiff's  wife 
contracting  the  disease,  where  plaintiff  con- 
tracted it  and  communicated  it  to  her.  Mis- 
souri, K.  &  T.  R.  Co.  of  Texas  v.  Raney,  99 
S.  W.  689,  44  Tex.  Civ.  App.  517. 

The  question  of  "proximate  cause'*  al- 
ways is:  "Was  there  an  unbroken  connec- 
tion between  the  wrongful  act  and  the  in- 
jury—a continuous  operation?  Did  the  fact 
constitute  a  continuous  succession  of  events, 
so  linked  together  as  to  make  a  natural 
whole?  Or  was  there  some  new  and  inde- 
pendent cause  intervening  between  the  wrong 
and  the  Injury?  It  is  admitted  that  the  rule 
is  difficult  of  appllcotion.  But  it  is  general- 
ly held  that  in  order  to  warrant  a  finding 
that  negligence,  or  an  act  not  amounting  to 
wanton  wrong,  is  the  proximate  cause  of  the 
Injury,  it  must  appear  that  the  injury  was 
the  natural  and  probable  consequence  of  the 
negligence  or  wrongful  act,  and  that  it  ought 
to  have  been  foreseen,  in  the  light  of  the 
attending  circumstances."  In  the  case  at 
bar  the  injury  resulting  to  defendant's  colt 
in  trying  to  get  over  a  barbed  wire  fence  to 
where  plaintiff's  colts  were  could  not  have 
been  anticipated  by  plaintiff  in  permitting 
his  colts  to  remain  in  the  highway  adjoining 
defendant's  land.  It  is  true  the  remote  cause 
of  the  injury  was  the  fact  that  plaintiff's 
colts  were  on  defendant's  land  or  at  large. 
The  "proximate"  cause  seems  to  have  been 
the  efforts  of  defendant's  colt  to  get  over 
the  fence,  thereby  becoming  entangled  in  the 
barbed  wire  resulting  in  its  Injury.  The 
proximate  cause  of  the  injury  therefore  was 
the  act  of  defendants  colt.  Louiseau  v.  Arp, 
114  N.  W.  701,  703,  21  S.  D.  566.  14  L.  R. 
A.  (N.  S.)  855,  130  Am.  St.  Rep.  741. 

"What  in  law  is  a  'proximate  cause*  is 
well  expressed  in  the  definition  found  in  the 
case  of  Milwaukee  &  St  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  469,  474,  24  L.  Ed.  256.  The  primary 
cause  may  be  the  'proximate  cause*  of  a 
disaster,  though  it  operates  through  succes- 
sive instruments,  as  an  article  at  the  end  of 
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a  chain  may  be  moved  by  force  applied  to 
the  other  end,  that  force  being  the  proximate 
cause  of  the  movement,  or  as  in  the  oft-cited 
case  of  the  squib  thrown  in  the  market  place. 
Scott  V.  Shepherd,  2  W.  Bl.  892.  The  ques- 
tion always  is:  Was  there  any  unbroken  con- 
nection between  the  wrongful  act  and  the  in- 
Jury,  a  continuous  operation?  Did  the  facts 
constitute  a  succession  of  events  so  linked 
together  as  to  make  a  natural  whole?  Or 
was  there  some  new  and  independent  cause 
intervening  between  the  wrong  and  the  in- 
jury? This  definition  is  quoted  with  approv- 
al in  Mack  v.  South  Bound  R.  Co.,  29  S.  E. 
905,  52  S.  C.  324,  40  L.  R.  A.  679,  68  Am. 
St.  Rep.  913.  This  court  then  says:  There 
may  be  a  succession  of  intermediate  causes, 
each  produced  by  the  one  preceding  and 
producing  the  one  following  it.  It  must  ap- 
pear that  the  Injury  was  the  natural  conse- 
quence of  the  wrongful  act  or  omission.  The 
new,  independent,  Intervening  cause  must 
be  one  not  produced  by  the  wrongful  act 
or  omission,  but  Independent  of  it,  and  ade- 
quate to  bring  the  injurious  results.  Wheth- 
er the  natural  connection  of  events  was  main- 
tained or  was  broken  by  such  new,  inde- 
pendent cause  is  generally  a  question  for 
the  jury.  The  rule  is  thus  stated  in  Harri- 
son V.  Berkley  (S.  C.)  1  Strob.  525,  549.  47 
Am.  Dec.  578.  It  1a  therefore  required  that 
the  consequences  to  be  answered  for  should 
be  natural  as  well  as  proximate.  7  Bing. 
211;  5  Barn«  &  Adol.  645.  By  this  I  under- 
stand, not  that  they  should  be  such  as  upon 
a  calculation  of  chances  would  be  likely  to 
occur,  nor  such  as  extreme  prudence  might 
anticipate,  but  only  that  they  should  be  such 
as  have  actually  ensued  one  from  another, 
without  the  occurrence  of  any  such  extraor- 
dinary conjuncture  of  circumstances,  or  the 
intervention  of  any  such  extraordinary  re- 
sult, as  that  the  usual  course  of  nature 
should  seem  to  have  been  departed  from. 
In  requiring  concurring  consequences  that 
they  should  be  proximate  and  natural  to  con- 
stitute legal  damage,  it  seems  that,  in  pro- 
portion as  one  quality  Is  strong,  may  the  other 
be  dispensed  with ;  that  which  is  immediate 
cannot  be  considered  unnatural;  that  which 
is  reasonably  to  be  expected  will  be  regarded, 
although  it  may  be  considerably  removed. 
Bennett  v.  Lockwood  (N.  Y.)  20  Wend.  223,  32 
Am.  Dec.  532."  Cooper  v.  Richland  County, 
56  S.  E.  958,  959,  76  S.  C.  202,  10  L.  R.  A. 
(N.   S.)  799,   121  Am.  St  Rep.  946. 

The  question  of  ''proximate  cause**  "is 
to  be  determined  as  a  fact,  In  view  of  the 
circumstances  of  fact  attending  it.  The  pri- 
mary cause  may  be  the  proximate  cause  of 
the  disaster,  though  it  may  operate  through 
successive  instruments,  as  .an  article  at  the 
end  of  a  chain  may  move  by  a  force  applied 
to  the  other  end,  tiiat  force  being  the  proxi- 
mate cause,  or  as  in  the  oft-cited  case  of  the 
squib  thrown  in  the  market  place.  The  ques- 
tion always  is:  Was  there  an  unbroken  con- 
nection between  the  wrongful  act  and  the 


injury — ^a  continuous  operation?  Did  the 
facts  constitute  a  continuous  saccession  of 
events  so  linked  together  as  to  make  a  nat- 
ural whole,  or  was  there  some  new  and  in- 
dependent  cause  intervening  between  the 
wrong  and  the  injury?  It  is  admitted  that 
the  rule  is  difficult  of  application.  But  it  is 
generally  held  that  in  order  to  warrant  a 
finding  that  negligence,  or  an  act  amounting 
to  wanton  wrong,  is  the  proximate  cause  of 
an  injury,  it  must  appear  that  the  injury  was 
the  natural  and  probable  consequence  of  the 
negligent  or  wrongful  act,  and  that  it  ought 
to  have  been  foreseen  in  the  light  of  attend- 
ing circumstances.**  McKibbin  v.  F.  B.  Bax 
&  Co.,  113  N.  W.  158,  159,  79  Neb.  577,  13 
L.  R.  A.  <N.  S.)  646,  126  Am.  St  Rep.  677 
(quoting  and  adopting  definition  in  Milwau- 
kee &  St  P.  R.  Co.  V.  Kellogg,  94  U.  S.  469- 
474,  24  L.  Ed.  256);  Sipes  v.  Puget  Sound 
Electric  Ry.,  102  Pac.  1057, 1059,  54  Wadi.  47 
(quoting  and  adopting  definition  in  Milwau- 
kee &  St  P.  R.  Co.  V.  Kellogg,  94  U.  S.  473. 
24  L.  Ed.  256). 

Where  an  injury  attributed  to  a  particu- 
lar cause  occurs  through  or  by  means  of 
some  Intervening  cause  from  which  the  in- 
jury follows  as  a  direct  and  immediate  con- 
sequence, the  law  will  refer  the  damage  to 
the  last  proximate  cause  and  refuse  to  at- 
tribute it  to  that  cause  which  was  more  re- 
mote. The  reason  for  this  rule  Is  found  in 
the  impossibility  of  tracing  consequences 
through  successive  steps  to  the  remote  cause 
and  the  necessity  of  pausing  in  the  investiga- 
tion in  the  chain  of  events  at  the  point  be- 
yond which  experience  and  observation  con- 
vince us  we  cannot  press  our  inquiries  safely. 
As  stated  by  Addison:  "If  the  wrong  and 
the  resulting  damage  are  not  known  by  com- 
mon experience  to  be  naturally  and  usually 
in  sequence,  and  the  damage  does  not  ac- 
cording to  the  ordinary  course  of  events  fol- 
low from  the  wrong,  then  the  wrong  and 
damage  are  not  sufficiently  conjoined  and 
concatenated  as  cause  and  effect  to  support 
an  action.*'  Therefore,  where  an  opovting 
cause  is  intercepted  by  an  Independent  force 
and  by  that  force  the  injury  is  produced  not 
in  its  natural  or  probable  effect,  the  author 
of  the  original  operating  cause  is  not  re- 
sponsible. The  producing  cause  of  an  in- 
jury must  be  one  which  would  naturally 
bring  about  the  injurious  result,  and  the 
result  must  have  actually  occurred,  and 
therefore,  if  a  party  be  guilty  of  an  act  of 
negligence  which  would  naturally  produce 
an  injury  to  another,  but  before  the  Injury 
actually  results  a  third  person  does  some 
act  which  is  the  immediate  cause  of  the  in- 
jury, such  third  person  is  alone  respom^ble, 
and  the  original  party  is  not  responsible, 
though  the  injury  would  not  have  occurred 
but  for  his  negligence.  The  logical  rule  in 
this  connection  is  that  a  person  guilty  of 
negligence  should  be  held  responsible  for  all 
the  consequences  which  a  prudent  and  experi- 
enced man,  fully  acquainted  with  all  the  dr- 
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onmstances  which  In  fact  existed,  whether 
they  could  have  been  ascertained  hy  reason- 
able diligence  or  not,  would  at  the  time  of 
the  negligent  act  have  thought  reasonably 
possible  to  follow  if  they  had  occurred  to 
his  mind.  Mobile  &  O.  R.  Co.  v.  Christian 
Moerlein  Brewing  Co.,  41  South.  17,  18,  146 
Ala.  404  (citing  Cooley,  Torts,  p.  73,  |  69; 
Blsh.  Noncont  Law,  S|  41,  42;  Whart  Neg. 
§  75;  Shear.  &  R.  Neg.  ^  26;  Lewis  v.  Flint 
&  P.  M.  By.  Co.,  19  N.  W.  744,  54  Mich.  55, 
52  Am.  Bep.  790;  Western  By.  of  Alabama 
V.  Mutch,  11  South.  894,  97  Ala.  194,  21  L.  R. 
A.  316,  38  Am.  St.  Rep.  179;  Armstrong  v. 
Montgomery  St  Ry.  Co.,  26  South.  349;  123 
Ala.  233;  Alabama  G.  S.  R.  Co.  v.  Arnold, 
2  South.  337,  80  Ala.  600;  Louisville  &  N. 
R.  Co.  V.  Quick,  28  South.  14,  125  Ala.  553). 

"When  a  plaintiff,  through  the  negli- 
gence of  defendant,  Is  placed  In  a  situation 
where  he.  must  adopt  a  perilous  alternative, 
or  where.  In  the  terror  of  an  emergency  for 
which  he  is  not  responsible  and  for  which 
defendant  is  responsible,  he  acts  wildly  or 
negligently  and  suffers  in  consequence,  such 
negligent  conduct  under  these  circumstances 
is  not  'contributory  negUgence'  for  the  rea- 
son that  persons  in  great  peril  are  not  re- 
quired to  exercise  all  that  presence  of  mind 
and  carefulness  which  are  Justly  required  of 
a  careful  and  prudent  man  under  ordinary 
circumstances.  In  such  case  the  negligence 
of  the  defendant  is  the  'proximate  cause*  of 
the  Injury,  and  plaintiff  may  have  his  action 
•  •  ♦  even  though  the  injury  would  not 
have  happened  if  the  acts  had  not  been  done." 
Texas  Midland  R.  Co.  v.  Byrd,  90  S.  W.  185, 
187,  41  Tex.  Civ.  App.  164  (quoting  and  adopt- 
ing definition  in  Beach,  Contrib.  Neg.  §  14; 
International  &  O.  N.  Ry.  Co.  v.  Neff,  28 
S.  W.  283,  87  Tex.  303). 

Where  the  setting  of  a  fire  by  and  .from 
a  locomotive  of  the  defendant  was  the  "prox- 
imate cause"  of  the  injury  to  plaintiff's  trees, 
it  was  none  the  less  so  by  reason  of  a  change 
In  the  direction  of  the  wind  which  was 
blowing  at  the  time  the  fire  was  set,  and 
which  continued  to  blow  without  any  ex- 
traordinary increase  in  its  velocity,  until  the 
flames  were  carried  to  the  trees  of  plaintiff 
injuring  and  destroying  them.  A  simple 
change  in  the  direction  of  the  wind  is  not  an 
intervening  cause  that  will  prevent  recovery. 
Florida  East  Coast  R.  Co.  v.  Welch,  44 
South.  250,  256,  53  Fla.  145,  12  Ann.  Cas. 
210. 

Where  a  bridge  tender  was  primarily 
negligent  in  falling  to  open  the  bridge  in 
time  and  there  was  no  contributory  negli- 
gence of  those  in  charge  of  a  vessel  approach- 
ing the  bridge,  the  operation  by  which  the 
master  undertook  to  stop  the  boat  and  the 
striking  of  a  pier  were  not  such  intervening 
causes  as  prevented  the  bridge  tender's  orig- 
inal negligence  for  constituting  the  "proxi- 
mate cause"  of  the  injury.    Southern  R.  Co. 


V.  Reeder,  44  South.  699,  701,  152  Ala.  227, 
126  Am.  St.  Rep.  23. 

Where  one  drove  negligently  at  a  rapid 
rate  along  a  public  alley  and  ran  upon  a  guy 
wire  negligently  anchored  by  a  telephone 
company  in  the  alley,  overturning  the  vehicle, 
and  causing  personal  injuries  to  plaintiff,  the 
fact  that  the  negligence  of  the  driver  inter- 
vened between  that  of  the  telephone  com- 
pany and  the  injury  to  plaintiff  does  not  pre- 
vent the  company  from  being  liable  therefor. 
Louisville  Home  Telephone  Co.  v.  Gasper,  93 
S.  W.  1057,  1068,  123  Ky.  128,  9  L.  R.  A. 
(N.  S.)  548. 

Natural  and  proliable  reavlt 

The  "proximate  cause"  Is  that  which 
produces  the  Injury  as  a  natural  and  prob- 
able result  Roedler  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  109  N.  W.  88,  91,  129  Wis.  270; 
Feldschneider  v.  Chicago,  M.  &  St  P.  R. 
Co.,  99  N.  W.  1034,  1037, 122  Wis.  423. 

For  negligence  to  be  the  "proximate 
cause"  of  an  injury,  the  injury  must  be  the 
natural  and  probable  result  thereof.  Ban- 
derob  v.  Wisconsin  Cent  B.  Co.,  113  N.  W. 
738,  743,  133  Wis.  249 ;  Lemke  v.  Milwaakee 
Electric  Ry.  &  Light  Co.,  136  N.  W.  286,  288, 
149  Wis.  535;  Monaghan  v.  Northwestern 
Fuel  Co.,  122  N.  W.  1066,  1068,  140  Wis. 
457;  Russell  v.  Westmoreland  County,  26 
Pa.  Sup.  Ct  425,  429;  Waters-Pierce  Oil  Co. 
v.  Knisel,  96  S.  W.  342,  345.  79  Ark.  608; 
Seith  V.  Commonwealth  Electric  Ca,  89  N. 
E.  425,  427,  241  IlL  252,  24  Lw  B.  A.  (N.  S.) 
978, 132  Am.  St  Rep.  204. 

For  a  negligent  or  wrongful  act  to  be 
the  "proximate  cause"  of  an  injury,  the  in- 
Jury  must,  be  the  natural  and  probable  con- 
sequence thereof.  Bowers  v.  East  Tennessee 
&  W.  N.  C.  B.  Co.,  57  S.  B.  453.  454,  144  N. 
C.  684,  12  L.  R.  A.  (N.  S.)  446 ;  International 
&  G.  N.  R.  Co.  V.  Schubert  (Tex.)  130  S.  W. 
708,  709;  Ultima  Thule,  A.  &  M.  R.  Co.  v. 
Benton,  110  S.  W.  1037,  1038,  86  Ark.  289 ; 
McQill  V.  Michigan  S.  S.  Co.,  144  Fed.  788, 
792,  75  O.  C.  A.  518 ;  Schwarzschild  &  Sulz- 
berger Co.  V.  Weeks,  83  Pac.  406,  408,  72 
Kan.  190,  4  U  R.  A.  (N.  S.)  515 ;  Oklahoma 
Gas  &  Electric  Co.  v.  Lukert,  84  Pac.  1076, 
1081,  16  Okl.  397;  Marsh  v.  Great  Northern 
Paper  Co.,  64  AtL  844,  850,  101  Me.  489; 
Logan  V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  129 
S.  W.  575,  577,  139  Ky.  202;  Butler  v.  Gulf 
Pipe  Line  Co.  (Tex.)  144  S.  W.  340,  342. 

The  "proximate  cause"  of  an  injury  is 
an  act  of  negligence  which  produces  it,  as  its 
natural  and  probable  consequence.  Brubaker 
V.  Kansas  C^lty  Electric  Light  Co.,  110  S. 
W.  12.  14,  130  Mo.  App.  439  (quoting  and 
adopting  definition  in  Cole  v.  German  Sav- 
ings &  Loan  Soc,  124  Fed.  114,  69  C.  C.  A. 
595.  63  L.  R.  A.  416). 

An  act  to  constitute  "probable  cause"  of 
an  injury  must  have  been  so  connected  with 
the  injury  that  the  injury  would  naturally 
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and  probably  result  therefrom*    Atchison,  T. 

6  S.  P.  R.  Co.  V.  Dickens,  103  S.  W.  750,  755, 

7  Ind.  T.  16. 

To  warrant  a  finding  that  negligence  or 
an  act  not  amonntlng  to  wanton  wrong  is 
the  "proximate"  cause  of  an  Injury,  It  must 
appear  that  the  Injury  was  the  natural  and 
probable  consequence  of  the  negligence  or 
wronfifful  act  Jamagln  v.  Travelers'  Pro- 
tective Ass'n  of  America,  laS  Fed.  892,  894, 
66  C.  C.  A.  622,  68  L.  R.  A.  499. 

An  Instruction  on  "proximate  cause,"  re- 
quiring the  Injury  to  have  been  reasonably 
foreseen  or  expected  as  the  natural  result  of 
the  act  or  omission  complained  of,  in  sub- 
stance required  that  the  injury  should  be 
the  natural  and  probable  result  of  such  act 
or  omission,  and  was  therefore  unobjection- 
able. Olwell  V.  Skobis,  105  N.  W.  777-783, 
126  Wis.  308. 

Where  It  Is  said  that  the  Injury  must  be 
the  "natural  and  probable  consequence  of 
the  act  of  negligence,"  it  means,  tracing 
the  effect  to  the  cause,  was  it  probable  and 
natural?  Boyce  v.  Chicago  &  A.  R.  Co.,  96 
S.  W.  670,  672,  120  Mo.  App.  168. 

The  natural  and  probable  consequences 
of  a  wrongful  act  or  omission  means  any  con- 
sequence, immediate  or  removed,  that  is  di- 
rectly traceable  by  natural  laws  of  causation 
to  the  -vrrongful  act  as  the  major  force. 
What  are  regarded  as  natural  and  probable 
consequences  are  sometimes  defined  to  be 
such  results  and  effects  as  according  to  the 
usual  experience  of  mankind  ought  to  have 
been  apprehended.  The  question  is  never 
whether  the  result  is  possible  but  was  it 
probable;  that  is,  would  it  appear  probable 
according  to  common  experience  and  observa- 
tion? P.  H.  &  F.  M.  Roots  Co.  V.  Meeker,  73 
N.  B.  253,  254,  165  Ind.  132. 

Where,  in  an  action  by  a  passenger  for 
Injuries  received  by  waiting  at  an  unheated 
depot,  plaintiff  claimed  that  consumption 
resulted  from  exposure  to  the  cold,  a  charge 
defining  "proximate  cause"  as  the  efllcient 
cause,  without  which  the  injury  would  not 
have  occurred,  was  insufficient  for  failing  to 
contain  the  element  as  to  whether  the  negli- 
gent omission  complained  of  was  the  natural 
and  probable  cause  of  the  injury.  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Turner  (Tex.)  93  S.  W.  195, 
198. 

"It  is  sufficient  to  say  that,  when  an 
act  of  negligence  has  been  committed,  or  a 
wrongful  act  done,  resulting  in  injury  or 
damage,  the  party  committing  it  will  be  re- 
sponsible for  all  the  consequences  that  nat- 
urally and  reasonably  fiow  from  the  negli- 
gent or  wrongful  act,  although  the  result 
may  not  be  immediately  connected  with  the 
cause.  It  is  a  familiar  rule  that  there  can 
be  no  recovery  for  the  negligent  acts  of  an- 
other unless  they  were  the  *proxlniate  cause* 
of  the  injury  complained  of."  Louisville  & 
N.  R.  Co.  V.  I>augherty  (Ky.)  108  S.  W.  336, 


338  (dting  and  adopting  Setter's  Adm*r  t. 
City  of  Maysville,  69  S.  W.  1074,  U4  Ky. 
60;  Louisville  Home  Telephone  Co.  v.  Gas- 
per, 93  S.  W.  1057,  123  Ky.  128,  9  L.  R.  A. 
[N.  S.]  548;  Snydor  v.  Arnold,  92  S.  W.  289, 
122  Ky.  557). 

"Proximate  cause"  is  not  only  that  canae 
without  which  the  accident  would  not  have 
happened,  but  must  also  be  a  cause  resulting 
from  the  negligent  act  or  omisalon  from 
which  the  injury  would  naturally  and  protMi- 
bly  result.  Galveston,  H.  &  8.  A.  R.  Co.  t. 
Paschall,  92  S.  W.  446,  448,  41  Tex.  CIy.  App. 
357. 

**The  'proximate  cause*  is  to  be  d^taied 
generally  as  the  cause  which  led  to  or  might 
naturally  be  expected  to  produce  the  result. 
Whether  plaintiff  who  was  struck  by  a  street 
car  was  the  proximate  cause  of  the  colllsiou. 
depends  upon  whether  she  used  due  diligence 
in  watching  the  approaching  car  before  at- 
tempting to  cross  the  track,  or  looked  in  suffi- 
cient time  to  come  within  the  usual  pnideD- 
tial  requirements."  Palmer  v.  Portland  Ry., 
Ught  &  Power  Co.,  108  Pac.  211-213,  66  Or. 
262. 

To  constitute  "proximate  cause"  creat- 
ing liability  for  negligence,  the  injury  must 
have  been  the  natural  and  probable  conse- 
quences of  the  negligent  act.  It  is  the  cause, 
which  naturally  produces  a  given  result 
The  negligence  must  be  such  that  by  the  usu- 
al course  of  events  would  result  in  an  injury 
unless  independent  moral  agencies  intervene 
in  the  particular  injuiy.  But  where  an  event 
is  followed  in  natural  sequence  by  a  result 
it  is  adapted  to  produce  or  aid  in  producing. 
the  result  is  the  consequence  of  the  eveot 
It  is  not  necessary,  however,  that  the  injury 
should  be  the  usual,  necessary,  or  inevitable 
result  of  the  negligence.  In  addition  to  the 
requirement  that  the  result  should  be  the  nat- 
ural and  probable  consequence  of  the  neg- 
ligence, it  is  commonly  stated  that  the  conse- 
quence should  be  one  which,  in  the  Ught  of  at- 
tending circumstances,  an  ordinarily  prudent 
man  ought  reasonably  to  have  foreseen  might 
probably  occur  as  the  result  of  his  negligence. 
If  the  injury  could  not  have  been  reasonably 
anticipated  as  the  probable  result  of  an  act 
of  negligence,  such  act  is  either  r^note  cause 
or  no  cause.  A  prior  cause  and  remote  cause 
cannot  be  made  the  basis  of  an  action  If  such 
remote  cause  did  nothing  more  than  famish 
the  condition,  or  give  rise  to  the  occasion  by 
which  the  injury  was  made  possible,  if 
there  intervened  between  such  prior  or  re- 
mote cause  and  the  injury  a  distinct,  suc- 
cessive, unrelated,  efficient  cause  of  the  inju- 
ry. If  no  danger  existed  in  the  condition  ex- 
cept because  of  the  independent  cause,  such 
condition  was  not  the  proximate  cause.  De- 
fendant railroad  companies  placed  a  car  on 
the  switch  of  a  manufacturing  company,  the 
brakes  of  which  were  known  to  be  bad  by 
their  employ^,  who  chocked  it  on  a  grade  to 
prevent  it  from  moving,  and  thereafter  em- 
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ploy^  of  the  manufacturing  company  with 
knowledge  that  the  brake  would  not  hold 
attempted  to  let  it  down  for  unloading  by 
controlling  It  by  means  of  chocks,  but  the 
chocks  failed  to  hold,  and  it  ran  into  other 
cars  on  the  switch,  which  were  knocked 
against  plaintiff,  who  was  engaged  in  picking 
up  coal  in  the  manufacturing  company*s  em- 
ployment. Held,  in  an  action  against  the  rail- 
road companies  for  resulting  injuries,  that 
the  employ^  of  the  manufacturing  company 
were  negligent  in  attempting  to  move  the  car, 
and  the  negligence  of  the  manufacturing  com- 
pany's employes  in  attempting  to  move  the 
car  was  the  proximate  cause  of  plaintiff's  in- 
juries, and  not  the  defective  brake.  I^ogan 
V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  129  S. 
W.  575,  677,  139  Ky.  202  (quoting  and  adopt- 
ing definition  in  29  Cyc.  pp.  492,  493 ;  Thomp. 
Neg.  I  2). 

Nearest  or  next  cause 

It  is  only  when  the  causes  are  independ- 
ent of  each  other  that  the  nearest  is  to  be 
charged  with  the  disaster.  Kremer  v.  New 
Yo-k  Edison  Co.,  92  N.  Y.  Supp.  883,  888,  102 
App.  Div.  433. 

In  determining  the  ''proximate  cause"  of 
an  injury,  it  is  not  material  whether  it  is 
first  or  last  in  the  succession  of  events  re- 
sulting therein,  provided  it  is  the  responsible 
cause.  Peru  Heating  Co.  v.  Lenhart,  95  N. 
B.  680,  684,  48  Ind.  App.  319. 

By  "proximate  cause"  is  not  meant  the 
last  cause  of  an  injury,  but  it  may  be  any 
act  which  aided  in  producing  the  result. 
San  Antonio  &  A.  P.  R.  Co.  v.  Trigo,  108 
S.  W.  1193,  1194,  49  Tex.  Civ.  App.  523. 

''Proximate  cause"  need  not  necessarily 
be  the  nearest  cause,  which  may  be  merely  an 
instrument  of  the  dominant  or  efficient  cauHe. 
Richmond  Coal  Co.  v.  Commercial  Union 
Assur.  Co.,  Limited,  of  London,  England,  159 
Fed.  985,  987. 

Neither  proximity  in  point  of  time  nor 
space  is  an  appropriate  part  of  the  definition 
of  "proximate  cause"  in  a  personal  injury 
case.  Ward  v.  North  Carolina  R.  Co.,  76  S. 
E.  717,  719,  161  N.  C.  179. 

"Proximate  cause"  does  not  mean  the 
last  cause  or  the  act  nearest  to  the  Injury, 
but  such  acts  wanting  in  ordinary  care  as 
actually  aided  in  producing  the  injury  as  a 
direct  and  existing  cause,  such  as  might  rea- 
sonably have  been  contemplated  as  probable 
under  the  existing  circumstances;  nor  is  it 
necessary  that  the  particular  event  which 
occurred  should  have  been  contemplated,  but 
it  is  enough  that  the  probable  happening  of 
some  accident  of  the  kind  involving  damage 
to  the  property  of  others  should  have  been 
contemplated  and  guarded  against.  St. 
Louis,  B.  &  M.  Ry.  Co.  v.  Maddox  (Tex.)  152 
S.  W.  225,  227. 

"Proximate  cause"  is  probable  cause.  It 
does  not  mean  the  last  act  of  cause  or  act 


nearest  to  the  injury,  but  such  act  wanting 
in  ordinary  care  as  actually  aided  in  produc- 
ing the  injury  as  a  direct  and  existing  cause. 
It  need  not  be  the  sole  cause,  but  must  be 
a  concurring  cause,  such  as  might  reason- 
ably have  been  contemplated  as  involving  a 
result  under  the  attending  circumstances. 
It  is  such  cause  as  would  probably  lead  to  in- 
jury, and  which  actually  has  led  to  it.  It 
need  not  appear  that  the  injuries  oomplalned 
of  resulted  Instantly  and  immediately  from 
the  act,  since  the  law  regards  one  act  as  the 
proximate  cause  of  another  without  regard  to 
the  lapse  of  time  where  no  other  cause  in- 
tervenes between  such  act  and  the  injuries, 
biit  there  must  be  nothing  to  break  the  caus- 
al connection  between  the  act  and  the  in- 
juries. Brown  v.  Oregon-Washington  R.  & 
Nav.  Co.,  128  Pac.  38,  40,  63  Or.  396. 

It  is  not  necessarily  the  last  link  in  the 
chain  of  events  which  constitutes  "proximate 
cause,"  but  that  which  is  the  procuring,  effi- 
cient, and  predominant  cause;  that  from 
which  the  effect  might  be  expected  to  fol- 
low, without  the  concurrence  of  any  unfor- 
seen  circumstances.  Russell  v.  German  Fire 
Ins.  Co.  of  aty  of  Pittsburgh,  Pa.,  Ill  N.  W. 
400,  403,  100  Minn.  528,  10  L.  R,  A.  (N.  S.) 
326  (citing  Ransier  v.  Minneapolis  &  St.  L. 
Ry.  Co..  20  N.  W.  332,  32  Minn.  331 ;  Chris- 
tlanson  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.. 
69  N.  W.  640,  67  Minn.  94 ;  Strobeck  v.  Bren, 
101  N.  W.  795.  93  Minn.  428;  Phil.  Ins.,  §| 
1132,  1134). 

The  "proximate  cause"  of  an  injury  is 
not  always  the  last  act  of  cause  or  the  near- 
est act  to  the  injury,  but  it  may  be  such  a 
negligent  act  as  actively  aids  In  producing 
the  injury  as  a  direct  and  existing  concur- 
rent cause,  and  such  as  might  reasonably  be 
expected  to  result  in  the  injury.  Texas  & 
N.  O.  R.  Co.  V.  Bellar,  112  S.  W.  323,  326, 
51  Tex.  Cav.  App.  154. 

"The  'proximate  cause'  is  not  necessarily 
the  immediate,  near,  or  nearest  cause,  but 
the  one  that  acts  first,  whether  immediate  to 
the  injury,  or  such  injury  be  reached  by  set- 
ting other  causes  in  motion,  each  in  order 
being  started  naturally  by  the  one  that  pre- 
cedes it,  and  altogether  constituting  a  com- 
plete chain  or  succession  of  events,  so  united 
to  each  other  by  a  close  causal  connection 
as  to  form  a  natural  whole,  reaching  from 
the  first  or  producing  cause  to  the  final  re- 
sult." Cary  v.  Preferred  Accident  Ins.  Co. 
of  New  York,  106  N.  W.  1055,  1056,  127  Wis. 
67,  5  L.  R.  A.  (N.  S.)  926,  115  Am.  St.  Rep- 
997,  7  Ann.  Cas.  484  (quoting  and  adopting 
definition  in  Deisenrieter  v.  Kraus-Merkel 
Malting  Co.,  72  N.  W.  735,  97  Wis.  288). 

The  "proximate  cause"  is  not  necessarily 
the  fact  immediately  preceding  the  result 
complained  of,  but  there  may  be  a  line  of 
facts  forming  a  series,  the  first  of  the  series 
being  the  proximate  cause.    Mayrant  v.  City 
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of  Columbia,  57  S.  E.  857,  858,  77  S.  C.  281, 
10  L.  R.  A.  (N.  S.)  1094. 

In  ordinary  language,  the  proximate 
cause  is  the  nearest  cause,  but  in  a  legal 
sense  an  act  of  negligence  may  be  deemed 
the  proximate  cause  of  the  injury,  though  it 
may  not  be  the  last  cause  in  a  connected 
series  of  events  which  have  led"  to  the  in- 
jury. Chicago,  R,  I.  &  G.  R.  Co.  v.  Coffee 
(Tex.)  126  S.  W.  638,  640. 

The  nearest  independent  cause  which  is 
adequate  to,  and  does,  produce  the  result,  is 
the  proximate  cause  of  the  accident,  and 
supersedes  all  remote  causes.  Yeates  v.  Il- 
linois Cent  R.  Co.,  89  N.  B.  338,  341,  241  Ul. 
205. 

"In  discussing  legal  causation,  the  phrase 
'proximate  cause'  does  not  necessarily  mean 
that  which  is  nearest,  but  refers  rather  to 
the  efficient  cause,  and  in  this  sense  is  some- 
times referred  to  as  the  immediate  and  di- 
rect cause,  as  opposed  to  remote;  and  the 
words  'proximate,'  'immediate,'  and  'direct' 
are  frequently  used  as  synonymous."  God- 
win V.  Atlantic  Coast  Line  R.  Co.,  48  S.  E. 
139,  141,  120  Ga.  747. 

The  expression  "proximate  cause"  fre- 
quently signifies,  not  that  act  in  a  chain  of 
causation  nearest  to  the  injury  complained 
of,  but  the  culpable  act  nearest  to  the  injury. 
The  movement  of  the  elevator  upward,  as 
distinguished  from  negligence  of  the  elevator 
oi)erator  in  moving  the  elevator  when  he 
knew  or  should  have  known  that  a  pas- 
senger's dress  was  caught  in  the  door,  was 
not  the  "proximate  cause"  of  the  accident,  as 
a  matter  of  law.  Hensler  v.  Stix,  88  S.  W. 
108,  113,  113  Mo.  App.  162. 

An  instruction  that  the  "proximate 
cause"  of  anything  means  the  nearest  cause; 
the  immediate  cause;  that  cause  in  which 
there  is  nothing  intervening  l;ictween  it  and 
the  effect  or  Injury  complained  of — and  that 
the  negligence  of  defendant  would  not  give 
plaintiff  the  right  to  recover  unless  it  was 
the  proximate  cause  of  the  injury,  and  that 
contributory  negligence,  unless  the  proximate 
cause  of  the  injury,  would  be  no  defense, 
was  proper.  Anderson  v.  Southern  Ry.,  60 
S.  B.  202,  70  S.  C.  490. 

In  determining  "proximate  cause,"  the 
inquiry  is  directed  to  the  responsible  cause, 
without  reference  to  whether  it  Is  the  first  or 
last  in  the  succession  of  events  that  resulted 
in  the  inquiry,  and  it  has  further  been  de- 
fined to  be  the  efficient  cause  that  necessarily 
sots  the  other  cause  in  operation.  Cincin- 
nati, H.  &  D.  R.  Co.  V.  Acrea,  82  N.  B.  1009, 
1011,  42  Ind.  App.  127  (citing  Lake  Erie  & 
W.  R.  Co.  V.  Charipan,  67  N.  E.  923,  161  Ind. 
95;  Pennsylvania  Co.  v.  Congdon,  33  N.  E. 
705,  134  Ind.  226,  39  Am.  St  Rep.  251). 

The  "proximate  cause"  is  not  necessarily 
the  one  nearest  to  the  event,  but  the  primary 
cause  may  be  the  one  proximately  respon- 
sible for  the  result,  although  it  may  operate 


through  one  or  more  successive  instroments. 
If  the  primary  cause  was  so  linked  and 
bound  to  the  events  succeeding  it  that  all  to- 
gether they  create  and  become  one  continu- 
ous whole— the  one  event  so  operating  upon 
the  other  as  to  tie  the  result  to  the  primary 
cause — the  latter  will  be  the  proximate  cause* 
of  the  injury.  If  there  is  some  new  and  in- 
dependent cause,  disconnected  from  the  first 
or  original  cause,  operating  In  itself,  which 
intervenes  to  produce  the  result,  the  chain 
of  sequence  will  be  broken,  and  the  primary 
fault  cannot  be  held  to  be  the  direct  and 
proximate  cause  of  the  injury.  Shippers* 
Compress  &  Warehouse  Co.  v.  Davidson,  80 
S.  W.  1032,  1033,  35  Tex.  Civ.  App.  558. 

The  negligent  act  or  omission,  in  order 
to  be  the  "proximate  cause"  of  an  injury, 
must  be  the  cause  which  produces  the  injury, 
but  need  not  be  the  sole  cause,  or  the  last  or 
nearest  cause,  it  being  sufficient  if  it  concurs 
with  some  other  cause,  acting  at  the  same 
time,  which  in  combination  with  it  causes 
the  injury,  or,  if  it  sets  in  motion  a  chain 
of  circumstances  and  operates  on  them  in 
a  continuous  sequence,  unbroken  by  a  new 
or  independent  cause;  the  question  being  de- 
termined, not  by  the  existence  or  nonexist- 
ence of  intervening  events,  but  by  their  char- 
acter  and  the  natural  connection  between  the 
original  act  or  omission  and  the  injurious 
consequences.  Seith  v.  Commonwealth  Elec- 
tric Co.,  89  N.  B.  426,  427,  241  la  252,  24  L 
R.  A.  (N.  S.)  978,  132  Am.  St.  Rep.  204. 

"The  'proximate  cause'  of  an  injury  is 
not  necessarily  the  last  cause  or  the  one 
nearest  the  injury,  but  such  act,  wanting  in 
ordinary  care,  as  actively  aided  or  concurred 
in  producing  the  result.  An  act  may  be  a 
proximate  cause  without  being  the  sole 
cause;  the  only  requirement  being  that  it  Is 
a  concurring  cause  such  as  aided  in  produc- 
ing the  injuries."  Hence,  where  it  require? 
the  agency  of  the  fellow  servants  of  the  in- 
jured employ 6  and  the  employer  to  produce 
the  result,  or  where  both  contribute  to  the 
result  as  concurrent  forces,  the  presence  or 
assistance  of  the  act  of  fellow  servants  will 
not  exculpate  the  other  agency.  Ray  v. 
Pecos  &  N.  T.  R.  Co.,  88  S.  W.  466,  468,  468. 
40  Tex.  Civ.  App.  99  (citing  Shippers'  Com- 
press &  Warehouse  Co.  v.  Davidson,  80  S. 
W.  1032,  35  Tex.  Civ.  App.  558). 

"The  'proximate  cause'  of  an  accident  or 
injury  is  sometimes  described  as  the  imme- 
diate cause,  the  nearest  cause,  the  actual  or 
direct  cause,  or  the  efficient  cause."  It  was 
said  by  Mr.  Justice  Strong  in  iGitna  Ins.  Co. 
V.  Boon,  05  U.  S.  117,  130,  24  L.  Ed.  385. 
that:  "The  'proximate  cause'  is  the  efficient 
cause;  the  one  that  necessarily  sets  the 
other  causes  in  operation.  The  causes  that 
are  merely  incidental,  or  instmments  of  a 
superior  or  controlling  agency,  are  not  prox- 
imate cause,  and  the  responsible  one,  though 
they  may  be  nearer  in  time  to  the  result 
It  is  only  when  the  causes  are  indepoident 


PROXIMATE  CAUSE 


1351 


PROXIMATE  CAUSE 


of  each  other  that  the  nearest  is,  of  course, 
to  be  charged  with  disaster.  A  careful  con- 
sideration of  the  authorities  will  vindicate 
this  rule.  Mr.  PliiUips,  in  his  work  on  In- 
surance (section  1097),  in  speaking  of  a  f  nisi 
prius  case  of  a  vessel  bummed  by  the  master 
and  crew  to  prevent  its  falling  into  the  hands 
of  the  enemy  (Gordon  v.  Rimmlngton,  1 
Camp.  123),  says:  'The  maxim  causa  proxlma 
spectatur  afford  no  help  in  these  cases,  but 
Is,  in  fact,  fallacious ;  for,  if  two  causes  con- 
spire, and  one  must  be  chosen,  the  more 
scientific  inquiry  seems  to  be  whether  one  is 
not  the  efficient  cause,  and  the  other  merely 
instrumental  or  merely  incidental,  and  not 
which  is  nearer  in  place  or  time  to  the  con- 
summation of  the  catastrophe.' "  Hence  com- 
plaint in  a  personal  injury  action  against  a 
street  railway,  alleglx^  that  it  negligently 
ran  its  car  into  a  switch  off  the  track  and 
against  a  pole,  throwing  the  plaintiff  to  the 
floor  and  injuring  him,  sufficiently  alleged 
that  defendant's  negligence  was  the  "proxi- 
mate cause"  of  the  injury.  Indianapolis  St. 
Ry.  Co.  V.  Schmidt,  71  N.  E.  201,  202,  163 
Ind.  360  (citing  Louisville,  N.  A.  &  C.  R.  Co. 
v.  Lucas,  21  N.  E.  968,  119  Ind.  583,  6  L. 
R.  A.  193;  Terre  Haute  &  I.  R.  Co.  v.  Buck, 
96  Ind.  346,  49  Am.  Rep.  168;  Chicago,  St. 
L.  &  P.  R.  Co.  V.  Williams,  30  N.  E.  696,  131 
Ind.  30;  Indianapolis  Union  Ry.  Co.  v.  Houli- 
han, 60  N.  E.  943,  157  Ind.  494,  503,  54  L. 
R.  A.  787). 

Nearest  in  time  or  place 

Proximity  in  point  of  time  or  space  is 
no  part  of  the  definition.  Boyce  v.  Chicago 
&  A.  R.  Co.,.  96  S.  W.  670,  671,  120  Mo.  App. 
168;  CJeorgetown  Telephone  Co.  v.  McCul- 
lough's  Adm'r,  80  S.  W.  782,  783,  118  Ky.  182, 
111  Am.  St.  Rep.  294;  Harton  v.  Forest 
City  Telephone  Co.,  54  S.  E.  299,  301,  141 
N.  C.  455. 

•Proximity  as  to  time  or  place  is  not  im- 
portant except  as  showing  proximity  of 
causation.  CJity  of  Louisville  v.  Hart's 
Adm'r,  136  S.  W.  212,  215,  143  Ky.  171,  35 
L.  R.  A.  (N.  S.)  207. 

"Proximate  cause"  does  not  always  mean 
the  cause  nearest  in  point  of  time.  It  means 
"closeness  of  causal  relation,  not  nearness  in 
time  or  distance."  Flshburn  v.  Burlington  & 
N.  W.  R.  Co.,  103  N.  W.  481,  487,  127  Iowa, 
483. 

The  "proximate  cause"  of  an  injury  is 
ascertained  by  determining  the  responsible 
cause  without  regard  to  its  time  or  place  in 
the  succession  of  events  resulting  therein. 
Peru  Heating  Co.  v.  Lenhart,  95  N.  B.  680, 
684,  48  Ind.  App.  319. 

To  be  the  "proximate  cause,"  it  Is  not 
necessary  that  the  negligence  be  Immediate 
in  time,  and  so,  where  plaintiff,  an  employ^ 
of  defendant,  was  injured  by  a  log  falling 
from  a  flat  car  which  was  improperly  load- 
ed, the  negligence  in  loading  is  the  proximate 
cause  of  the  injury,  though  the  accident  did  | 


not  occur  until  after  the  car  was  moved. 
Freeman  v.  Dells  Paper  &  Pulp  Co.,  135  N. 
W.  540,  543,  150  Wis.  93. 

"In  law  proximate  and  remote  causes 
and  effects  do  not  have  reference  to  time, 
nor  distance,  nor  merely  a  succession  of 
events.  A  wrongdoer  is  not  merely  respon- 
sible for  the  first  result  of  his  wrongful  act, 
but  he  is  also  responsible  for  every  succeed- 
ing injurious  result  which  could  have  been 
foreseen  by  the  exercise  of  reasonable  dili- 
gence as  the  reasonable,  natural,  and  prob- 
able consequence  of  his  wrongful  act."  The 
law  does  not  consider  the  causes  of  causes 
and  their  impulsions,  but  contents  itself  with 
the  immediate  cause.  Chicago,  R.  I.  &  P. 
R,  Co.  V.  Miles,  124  S.  W.  1043,  92  Ark.  673 
(dissenting  opinion;  quoting  and  adopting 
definition  In  Atchison,  T.  A  S.  F.  R.  Co.  v. 
Stanford,  12  Kan.  377,  15  Am.  Rep.  362; 
citing  Whart.  Neg.  [2d  Ed.]  §  73). 

"Proximate  cause"  in  the  law  of  negli- 
gence is  not  the  cause  nearest  in  point  of 
time  or  In  sequence  of  events.  There  may 
be,  and  frequently  is,  an  intervening  agency, 
a  something  which  it  is  only  reasonable  to 
expect  would  or  might  happen;  and  in  such 
case  the  remoter  cause  In  point  of  time  or 
in  sequence  of  events  is  said  to  be  the  proxi- 
mate cause,  for  the  reason  that  the  final  re- 
sult was  made  possible  by  the  first  negligent 
act  or  omission.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Wilkie,  90  Pac.  775,  776,  77  Kan.  791, 
11  L.  R.  A.  (N.  S.)  963,  127  Am.  St  Rep.  464, 
15  Ann.  Cas.  731  (citing  Atchison  T.  & 
S.  F.  R.  Co.  V.  Stanford,  12  Kan.  354,  15  Am. 
Rep.  362;  Chicago,  R.  I.  &  IP.  Ry.  Co.  v. 
McBride,  37  Pac.  978,  54  Kan.  172). 

In  determining  **proximate  cause,"  no 
arbitrary  limits  can  be  fixed  as  to  nearness 
in  point  of  time  or  as  to  distance.  Much 
more  important  are  closeness  of  causal  con- 
nection, the  natural  sequence  of  the  original 
wrongful  act,  and  whether  the  resulting  loss 
was  one  which  might  reasonably  have  been 
anticipated  to  constitute  a  locomotive  the 
proximate  cause  of  a  fire  loss.  It  Is  not  nec- 
essary that  the  loss  should  have  been  the 
inevitable  result  of  the  setting  of  a  fire  by 
the  locomotive;  but  if  it  is  the  natural  con- 
sequence, one  likely  to  result  from  starting 
the  fire,  then  it  should  have  been  anticipat- 
ed by  the  railroad  company  and  is  the  proxi- 
mate result  of  any  negligence  on  its  part. 
A  fire  negligently  started  in  the  nighttime  by 
a  railroad  company  extended  to  plaintifi^s 
premises,  and  he  and  others  fought  and 
partially  subdued,  but  did  not  extinguish,  it. 
After  watching  the  fire  for  some  time,  and 
taking  certain  precautions  to  prevent  its 
further  spread,  plaintiff,  believing  the  dan- 
ger was  past,  retired,  after  which  the  fire 
broke  out  anew  and  destroyed  considerable 
property.  Held,  that  it  cannot  be  said  as 
a  matter  of  law  that  the  original  negligence 
in  starting  the  fire  was  not  the  proximate 
cau.se   of   the   final  burning  and   loss.    St. 
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liDais  ft  S.  F.  R.  Co.  y.  Leagne,  80  Pac.  46, 
4T,  n  Kan.  79. 

Negligence  is  the  "proximate  cause"  of 
an  injury  if  it  appears  that  but  for  such  neg- 
ligence the  injury  would  not  have  happened, 
even  though  not  the  nearest  cause  In  the 
order  of  time.  Yeates  v,  Illinois  Cent.  R. 
Co.,  145  111.  App.  11,  22. 

Primary  cause 

*'The  primary  cause  may  be  the  'prox- 
imate cause'  of  a  disaster,  though  it  may  op- 
erate through  successive  instruments,  as  an 
article  at  the  end  of  a  chain  may  be  moved  by 
a  force  applied  to  the  other  end,  that  force 
being  the  proximate  cause  of  the  movement, 
or  as  in  the  oft-cited  case  of  the  squib  thrown 
in  the  market  place."  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Raney  (Tex.  Civ.  App.)  99 
S.  W.  589,  590  (quoting  and  adopting  defini- 
tion in  Railway  Co.  v.  Kellogg,  94  U.  S.  469, 
24  L.  Ed.  256). 

"The  primary  cause  is  the  'proximate 
cause,'  though  It  may  act  through  succes- 
sive instruments."  f^shbum  v.  Burlington 
&  N.  W.  R.  Co.,  103  N.  W.  481,  487, 127  Iowa, 
483. 

The  doctrine  of  "proximate  cause"  can 
have  no  application  where  there  was  no  neg- 
ligence of  the  defendant  to  predicate  the 
right  of  action  on.  "Primary"  cause  and 
"proximate"  cause  are  not  synonymous.  The 
proximate  cause  of  injury  to  an  employ^ 
caused  by  a  revolving  fly  wheel  belt,  against 
which  he  was  thrown  by  slipping  while  at- 
tempting to  lift  a  barrel,  was  the  unguarded 
condition  of  the  belt,  and  not  his  slipping  or 
the  fall  of  the  barrel.  Hartman  v.  Bertin  & 
Jones  Envelope  Co.,  127  N.  Y.  Supp.  187,  189, 
71  Misc.  Rep.  30. 

Probable  oanse 

"Proximate  cause"  means  probable  cause. 
Joslin  V.  Llnder,  128  N.  W.  500,  502,  26  S.  D. 
420. 

"The  general  test  as  to  whether  negli- 
gence is  the  'proximate  cause*  of  an  accident 
Is  therefore  said  to  be  whether  It  is  such  that 
a  person  of  ordinary  intelligence  should  have 
foreseen  that  an  accident  was  liable  to  be 
produced  thereby.  'Proximate  cause'  is 
therefore  probable  cause,  and  remote  cause 
is  Improbable  cause."  In  an  action  by  a  serv- 
ant for  personal  injuries,  it  appeared  that  the 
injuries  were  caused  by  the  fall  of  iron  from 
a  truck  on  which  it  was  loaded,  and  that 
the  accident  occurred  immediately  after  one 
of  the  wheels  of  the  truck  had  dropped  into 
a  hole  in  the  floor,  which  existed  through  the 
negligence  of  the  master.  The  person  In 
charge  of  the  men  with  whom  plain tlflf  was 
working  directed  them  to  stop  the  truck  and 
pull  it  backwards  to  get  the  wheel  out  of  the 
hole,  and  the  accident  occurred  as  they  were 
doing  so.  As  the  dropping  of  the  wheel  into 
the  hole  and  the  direction  of  the  foreman  to 
pull  the  truck   backwards  were  practically 


Identical  in  point  of  time^  and  one  the  neces- 
sary result  of  the  other,  the  existence  of  the 
defect  in  the  floor  was  the  "pro^Mnate  canae'* 
of  the  Injuries.  Missouri  Malleable  Iron  Ca 
V.  Dillon,  69  N.  E.  12,  13,  17,  206  IlL  145 
(quoting  and  adopting  definition  in  1  Thomp. 
Neg.  I  50;  Armour  v.  Grolkowska,  06  N.  B. 
1037,  202  111.  144). 

Trae,  probable,  and  natural  eaase 

Negligence  to  be  the  "proximate  cause" 
of  an  injury  must  have  been  the  natural  and 
probable  cause  thereof.  Southern  Kansas  R. 
Co.  of  Texas  v.  £mmett  (Tex.)  139  S.  W. 
44,  47. 

"Proximate  cause"  is  such  a  cause  as  op- 
erates to  produce  particular  consequences 
without  the  interference  of  any  independent, 
unforeseen  cause,  without  which  the  injury 
would  not  have  occurred ;  or,  in  other  words 
"proximate  cause"  Is  the  true,  probable,  and 
natural  cause.  Pendroy  v.  Great  Northern 
R.  Co.,  117  N.  W.  531,  536,  17  N.  D.  433. 

PROXIMATE  CONTRIBUTORT  NEGLI- 
GENCE 

In  order  to  be  "proximate  contributory 
negligence,"  there  must  be  that  negligence 
which  'In  a  natural  and  continuous  sequence; 
unbroken  by  any  new  Independent  cause,** 
contributes  to  the  injuries  and  without  which 
they  would  not  have  occurred.  Jansen  v. 
Southern  P^c.  Co.,  89  Pac.  616,  617,  5  CaL 
App.  12. 

''The  rule  at  common  law  and  In  this 
state  still  is  that  any  contribution  to  an  in- 
jury which  directly  produced  it  would  bar 
the  action  in  any  case  where  statutory  pro- 
visions to  the  contrary  do  not  apply."  Proxi- 
mate contributory  negligence  Is  further  ex- 
plained in  the  following  language:  "If  the 
Injury  was  caused  by  the  piaintUTs  conduct, 
or  was  the  immediate  result  of  the  plaintUTs 
conduct,  to  which  the  wrong  of  the  defend- 
ant did  or  did  not  contribute  as  an  inunediate 
cause,  the  plaintiff  cannot  recover,  but  must 
bear  the  result  of  his  own  negligence  or  con- 
duct." Contributory  negligence  is,  when  it 
proximately  contributes  to  the  infliction  of 
the  Injury,  a  bar  to  an  action,  because  a  per- 
son cannot  be  permitted  to  rush  upon  an  ap- 
parent danger,  and  then,  l)ecause  an  Injury 
ensues,  saddle  the  other  party  with  the  pe- 
cuniary consequences  of  an  injury  which  his 
own  want  of  care  brought  upon  him.  Nash- 
ville R.  Co.  V.  Norman,  67  S.  W.  479,  482,  108 
Tenn.  324  (citing  Southern  R.  Co.  v.  Pugh, 
37  S.  W.  555,  97  Tenn.  627 ;  East  Tennessee, 
V.  &  G.  Ry.  Co.  V.  Hull,  12  S.  W.  419,  SS 
Tenn.  35).' 

PROXIMATE  DAMAGE 

See,  also.  Remote  Damages. 

The  damages  are  said  to  be  "proximate** 
when  they  are  the  direct,  immediate,  ordttfia- 
ry,  usual,  and  natural  result  of  the  n#s:il- 
gence,  and  therefore  might  have  beeiu^iea- 
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sonably  expected.  The  damages  must  follow 
tbe  negligence  as  the  effldent  canse,  in  un- 
broken sequence,  without  any  Interrening  In- 
dependent causes  to  break  the  continuity. 
Mueller  r.  Milwaukee,  St.  P.  Ry.  Co.,  56  N. 
W.  914,  86  Wis.  340,  21  L.  R.  A.  721. 

'Troximate  damages"  as  a  result  of  an 
unlawful  act  are  those  which  are  tbe  natu- 
ral and  not  *'remote"  consequence  of  such 
act.  If,  on  the  contrary,  the  damages  com- 
plained of  would  not  naturally  and  usually 
flow  from  the  negligent  act,  but  were  brought 
about  by  some  unforeseen  casualty,  they  are 
''remote."  Louiseau  v.  Arp,  114  N.  W.  701, 
703,  21  S.  D-  566,  14  L.  R.  A.  (N.  S.)  855,  130 
Am.  St.  Rep.  741  (quoting  and  adopting  defi- 
nition in  13  Cyc.  p.  25). 

"Proximate  damages"  are  such  as  are 
ordinary  and  natural  results  of  the  negli- 
gence charged,  and  those  that  are  usual,  and 
therefore  to  be  expected.  Damages  cannot  be 
recovered  against  a  railroad  company  for 
fright  which  results  in  nervous  prostration 
and  physical  disability,  where  the  fright  is 
caused  by  the  running  of  the  railroad  com- 
pany's cars  o£F  the  (snd  of  a  switch  and  ont 
into  the  street  within  15  feet  of  the  yard  of 
the  person  frightened.  Morse  v.  Chesapeake 
A  O.  Ry.  Co.,  77  S.  W.  361,  362,  117  Ky.  11. 

Under  Civ.  Code,  $|  3300,  3801,  provid- 
ing that  for  breach  of  an  obligation  arising 
from  contract  the  measure  of  damages  is  the 
amount  which  will  compensate  the  party  ag- 
grieved for  all  detriment  "proximately  caused 
thereby,"  and  that  no  damages  can  be  recov- 
ered which  are  not  clearly  ascertainable  in 
both  their  nature  and  origin,  a  singer  dis- 
charged from  her  employment  without  notice, 
in  violation  of  her  contract,  could  not  recover 
damages  to  her  health,  nor  for  injury  to  her 
feelings  or  reputation,  by  reason  of  such  dis- 
charge. "Injury  to  the  plaintifrs  health, 
feelings,  or  reputation  would  not  be  proxi* 
mately  caused  by  her  wrongful  discharge, 
nor  would  it  be  likely  to  result  in  the  ordi- 
nary course  of  things."  "Proximately  caused 
thereby" — ^that  is,  such  damages  as  must 
immediately  follow  and  are  produced  by  the 
act  complained  of — ^are  the  kind  of  damages 
for  which  the  statute  provides  this  measure, 
or  such  damages  as  in  the  ordinary  course 
of  things  would  be  likely  to  result  from  the 
act.  Westwater  v.  Rector,  etc.,  of  Grace 
Church,  73  Pac.  1055,  1056,  140  Cal.  339  (cit- 
ing  Friend  &  Terry  Lumber  Co.  v.  Miller,  8 
Pac.  42,  67  Cal.  467) . 

PROXIMATE  RESULT 

The  court,  in  an  action  for  injuries  to  a 
servant,  in  response  to  a  suggestion  charged: 
**I  did  not  tell  you.  If  there  was  negligence  on 
the  part  of  the  plaintiff,  it  had  to  be  the 
^proximate  result*  of  the  Injuries  to  bar  his 
recovery.  The  same  rule  applies  to  both 
sides.  If  one  side  was  guilty  of  negligence, 
It  must  proximately  result  In  injury,  or  he 


would  not  be  entitled  to  recover.  I  mean.  If 
plaintiff  was  guilty  of  negligence,  to  bar  re- 
covery, it  must  be  the  proximate  result  of 
his  Injury."  Held  that  the  use  of  the  word 
"result,"  Instead  of  "cause,"  did  not  render 
the  instruction  erroneous,  since,  if  the  injury 
must  be  the  proximate  result  of  the  negli- 
gence, then  the  negligence  must  have  proxi- 
mately caused  the  injury.  Sloas- Sheffield 
Steel  &  Iron  Co.  v.  Stewart,  55  South.  785, 
788,  172  Ala.  516. 

PROXIMATELY 

An  Instruction  on  contributory  negli- 
gence, in  an  action  for  death  at  an  Intemrban 
railway  crossing,  was  not  defective  in  the 
use  of  the  word  "approximately,"  instead  of 
"proximately"  ;  the  two  words  being  so  close- 
ly allied  In  meaning  that  the  use  of  the  for- 
mer, in  a  clause  requiring  such  negligence  to 
have  "approximately"  contributed  to  the  in- 
jury, could  not  have  misled  the  jury.  Brooks 
V.  Muncie  &  P.  Traction  Co.,  95  N.  B.  1006, 
1008,  176  Ind.  298. 

Where,  in  an  action  for  injuries  to  an 
employ 4.  the  court  defined  "proximate  cause" 
and  used  in  its  instructions  the  word  "proxi- 
mate" several  times,  the  use  of  the  word  "ap- 
proximately" for  "proximately"  In  a  charge 
relating  to  proximate  cause  was  not  errone- 
ous. Choctaw,  O.  &  T.  R.  Co.  v.  McLaughlin, 
96  S.  W.  1091,  1093,  43  Tex.  Civ.  App.  523. 

PROXIMITY 

See  Dangerous  Proximity.   , 

"AVhile  'proximity'  or  'nearness'  to  an 
object  is  somewhat  uncertain  as  a  measure 
of  distance,  yet  the  use  of  such  words  as  a 
definition,  brings  to  the  mind  the  idea  that 
lauds  which  are  In  fact  far  off,  or  distant, 
are  not  adjacent"  United  States  v.  St.  An- 
thony R.  Co.,  24  Sup.  Ct.  333,  337,  192  U.  S. 
524,  537,  48  L.  Ed.  548. 

PROXY 

As  creditor,  see  Creditor. 

"The  ordinary  proxy,  being  intended  to 
be  for  an  election  merely,  does  not  enable 
the  proxy  to  vote  to  dissolve  the  con^ora- 
tion,  or  to  sell  the  entire  corporate  business 
and  property,  or  to  vote  upon  other  impor- 
tant business,  unless  such  proxy  itself  In 
general  or  special  terms  gives  the  proxy 
the  power  to  vote  on  such  questions."  A 
proxy  given  by  a  member  of  a  savings  com- 
pany, appointing  one  to  vote  in  the  mem- 
ber's place  in  all  matters  coming  before  any 
meeting  of  the  stockholders,  contemplates  ac- 
tion of  the  stockholders  only  >vlth  reference 
to  matters  which  could  be  submitted  to  them 
under  such  articles  and  by-laws  as  existed 
at  that  time,  and  confers  no  authority  on 
the  person  holding  the  proxies  to  vote  on 
the  question  of  going  into  voluntary  liquida- 
tion.   McKee  V.  Home  Savings  &  Trust  Co., 
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98  N.  W.  600,  611,  122  Iowa,  731  (quotipg 
2  Cook,  Corp.  [4th  Ed.]  §  610). 

A  "proxy"  Is  defined  by  Webster  to  be 
"the  agency  for  another  who  acts  through 
the  agent;  authority  to  act  for  another,  es- 
pecially to  vote  in  a  legislative  or  corporate 
capacity;"  and  this  is  the  only  proper  use  of 
the-  word  "proxy."  It  is  an  agency,  and 
where  the  proxy  is  duly  constituted,  and 
there  is  no  limitation  upon  its  power,  a  vote 
by  such  proxy  binds  the  owner  of  the  stock 
or  other  matter  acted  upon  to  the  same  ex- 
tent as  if  cast  by  the  latter  personally.  In 
re  Daniel,  134  N.  Y.  Supp.  254,  257,  149  App. 
Div.  777  (concurring  opinion). 

A  **proxy"  is  one  permitted  to  vote  in  the 
place  of  a  stockholder  of  a  corporation,  and 
is  presumably  voicing  the  judgment  and  the 
will  of  his  principal.  Warren  v.  Pim,  59  Atl. 
773,  783,  66  N.  J.  Eq.  353. 

PRUDENCE 

See  Ordinary  Prudence;  Reasonable  Pru- 
dence. 

The  Standard  Dictionary  gives,  as  one  of 
the  meanings  of  the  word  "prudence,"  good 
judgment  and  foresight  in  practical  affairs; 
economy;  discretion;  sagacity.  Houston  & 
T.  C.  R.  Co.  V.  Everett  (Tex.)  86  S.  W.  17,  18. 

An  instruction  "that  the  term  'negli- 
gence* means  the  want  of  that  care  and  pru- 
dence which  a  man  of  ordinary  'intelligence' 
would  exercise  under  all  the  circumstances 
of  the  situation"  is  erroneous,  where  the  case 
is  bottomed  on  negligence  and  defended  on 
the  ground  of  contributory  negligence,  since 
it  does  not  correctly  define  the  term.  **Intel- 
ligence"  is  not  a  synonym  for  either  "cau- 
tion," "prudence,"  or  "care.''  Van  Cleve  v. 
St.  Louis,  M.  &  S.  E.  R.  Co.,  101  S.  W.  632, 
634,  124  Mo.  App.  224. 

PRUDENT 

See  Reasonably  Prudent. 

"Prudent"  means  sagacious  in  adapting 
means  to  ends;  circumspect  in  action,  or  in 
determining  any  line  of  conduct;  practically 
wise;  judicious;  careful;  discreet;  circum- 
spect; sensible;  opposed  to  rash — ^as  a  pru- 
dent man;  and  so  a  reasonably  prudent  man 
means  a  reasonably  careful  one.  Kinsel  v. 
North  Butte  Mining  Co.,  120  Pac.  797,  805, 
44  Mont.  445. 

PRUDENT  PERSON 

See  Highly  Prudent  Person;   Ordinarily 
Prudent  Man ;   Reasonably  Prudent 

"A  'prudent  person'  means  the  average 
prudent  person  or  the  ordinarily  prudent  per- 
son." International  &  G.  N.  R.  Co.  v.  Trump, 
94  S.  W.  903,  908,  42  Tex.  Civ.  App.  536 
(quoting  and  adopting  definition  in  Texas  & 
X.  O.  R.  Co.  V.  Black  [Tex.]  44  S.  W.  673). 

A  charge  in  trespass  for  cutting  timber 
that  if  defendant  cut  the  timber  intention- 


ally and  willfully,  and  did  not  exercise  the 
care  a  "prudent  person"  would  have  exercis- 
ed, he  was  liable,  was  sufficient  as  against 
the  objection  that  the  phrase  "a  prudent  per- 
son" in  the  instruction  should  have  been 
qualified  by  the  word  "ordinarily,"  in  the 
absence  of  a  request  for  a  more  specific 
charge;  for  the  phrase  "a  prudent  person" 
in  the  charge  meant  an  ordinarily  prudent 
person.  Clevenger  v.  Blount  (Tex.)  122  S.  W. 
529,  530. 

An  instruction  that  if  the  Jury  believed 
that  the  floods  which  overflowed  plaiutiflTs 
land  were  unprecedented,  and  such  as  could 
not  have  been  reasonably  anticipated,  by  a 
prudent  man  skilled  in  construction  of  rail- 
road trestles  across  such  streams  as  the  one 
in  question,  alleged  to  have  caused  the  dam- 
age, defendant  would  not  be  liable,  was  not 
erroneous  in  that  the  words  "prudent  man" 
were  not  synonymous  with  "a  person  of  ordi- 
nary prudence,"  and  therefore  required  a 
higher  decree  of  care  than  was  required  by 
law.  San  Antonio  &  A.  P.  R.  Co.  v.  Kier- 
sey  (Tex.)  81  S.  W.  1045,  1046. 

PRUDENTIAL  AFFAIRS 

The  phrase  "prudential  afifalrs,"  In  Pub. 
St  1901,  c.  43,  f  5,  directing  that  the  select- 
men shall  manage  the  "prudential  affairs" 
of  the  town,  means  the  transacting  of  busi- 
ness on  behalf  of  the  town,  requiring  the 
exercise  of  prudence  and  discretion.  All  mat- 
ters and  things  necessary  to  be  done  in  order 
to  carry  into  effect  the  lawful  powers  of 
towns  seem  to  be  embraced  in  the  phrase,  and 
the  selectmen  may  present  a  petition  for  the 
consent  of  the  court  to  the  discontinuance  of 
a  highway.  Town  of  New  London  v.  Davis, 
59  Atl.  369,  373,  73  N.  H.  72  (citing  Sumner 
V.  Town  of  Dalton,  58  N.  H.  295,  297,  and 
Pike  V.  Middleton,  12  N.  H.  278,  282), 

Rev.  Laws,  c.  25,  S  23,  authorizing  towns 
to  make  by-laws  for  the  direction  and  man- 
agement of  their  "prudential  affkirs,**  does 
not  authorize  a  town  to  adopt  a  by-law  re- 
quiring the  assessors  thereof  to  keep  a  rec- 
ord of  abatements  of  taxes,  and  annually  to 
make  a  report  of  the  valuation  of  the  prop* 
erty  of  the  town  and  the  rate  of  taxation, 
etc.,  since  the  assessors  are  public  officers, 
whose  duties  are  defined  by  chapter  12. 
which  does  not  require  the  performance  of 
duties  sought  to  be  imposed  by  the  by-law, 
and  since  the  term  "prudential  affairs*'  em- 
braces subjects  affecting  the  accommodation 
and  convenience  of  the  inhabitants  placed  un- 
der the  Jurisdiction  of  towns  by  statute  and 
usage.  Cox  v.  Segee,  92  N.  B.  620,  CZL,  206 
Mass.  380. 

PRURIENCY 

I.  •Pruriency*  is  an  elastic  term.  Matter 
and  conduct  which  some  good  people  deem 
prurient  other  good  people  deem  chaste. 
There  is  no  fixed  standard  of  'proiiency/ 
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It  is  largely  a  matter  of  education  and  ta&te. 
And  the  same  is  true  in  respect  of  'scandal' 
and  'shamelessness';**  hence  where  a  critic 
published  of  a  book  and  its  author  that  they 
were  a  "scandal"  and  "shameless,"  and  that 
the  author  was  "prurient,"  under  circumstanc- 
es that  would  not  Justify  the  charges  be- 
yond question,  it  was  for  the  Jury  to  say 
whether  the  inferences  drawn  by  the  critic 
from  the  facts  were  reasonably  possible,  and 
therefore  permissible.  MacDonald  v.  Sun 
Printing  &  Publishing  Assn,  92  N.  Y.  Supp. 
37,  40,  45  Misc.  Rep.  441. 

PSEUDO 

In  determining  whether  or  not  it  was 
libelous  to  designate  one  as  a  "pseudo"  sci- 
entist, the  court  said:    "  Tseudo'  is  derived 


from  the  Greek  'pseudein,'  to  cheat,  to  de- 
ceive, and  is  defined  as  a  quasi  prefix  in  com- 
pounds of  Greek  origin,  meaning  *false'; 
'counterfeit' ;  'spurious' ;  *sham/  It  is  free- 
ly used  as  an  English  prefix  with  the  word.s 
of  any  origin."  Cent.  Diet.  Stormonth,  a  most 
accurate  lexicographer,  derives  it  from  the 
Greek  "pseudes,"  lying,  false,  and  defines  it 
as  "a  word  frequently  prefixed  to  another, 
and  meaning  'false,'  'spurious.'"  MacDon- 
nld  V.  Sun  Printing  &  Publishing  Ass'n, 
98  X.  Y.  Supp.  116,  117,  111  App.  Div.  465. 

PTOSIS  ABDOMINALIS 

"Ptosis  abdomi nails"  is  a  general  letting 
down  of  the  contents  of  the  abdominal  cavity. 
Krisinger  v.  aty  of  Creston,  119  N.  W.  526, 
528,  141  Iowa,  154. 
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